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Southwestern   Telegraph   ft   Telephone  Co.   y. 

Evans,  116  8.  W.  4ft. 
Texas  ft  Fac.  B.  Co.  y.  Crawford,  117  8.  W. 
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WRITS  OF  ERROR  DISMISSED. 


^HXBO  SZSTKIGT. 

Wataon  y.  Dixon,  115  8.  W.  100. 

ViffU  DZSnUOT. 

Uiasonrf,  K.  ft  T.  By.  Ca  of  Texas  y.  Hagler, 
112  8.  W.  788. 


SIXTH  DZSTKIOT* 

Brown  y.  Clark,  116  8.  W.  36a 
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STEWART   T.    JONES    et    al. 

(Sopreme  Conit  of  Missouri,  Division  No.  1. 

Match  81,  1909.     Retiearing  Denied  April 

13,  1909.) 

1.  Fabtitioit  (I  86*)— Equitable  Pabtition. 

A  suit  was  bioagbt  by  the  pundiaser  of 
Um  life  interest  of  a  widow  in  a  homestead  un- 
der her  husband's  will,  and  the  interests  of  cer- 
tain of  the  remaindermen  therein,  which  home- 
stead under  the  will  was  to  be  sold  by  the  eze- 
cntor  after  the  widow's  death,  which  had  not 
yet  occorred,  by  a  bill  alleging  that  the  power 
of  sale  was  given  to  the  executor  in  his  official 
capacity,  and,  as  he  had  been  discharged,  he 
coold  not  make  the  sale,  and  that  plaintiff 
elected  to  take  in  land  the  interests  purchased 
from  the  remaindermen  so  far  as  they  could 
be  lawfully  set  off  to  him,  and  praying  that 
the  remainderman  whose  interests  he  bad  not 
purdkased  be  held  to  possess  the  land  in  trust 
for  plaintiff  and  others,  and  that  she  be  re- 
quired to  convey  to  him  the  undivided  portion 
which  he  had  purchased,  subject  to  the  life  es- 
tate, and  that  it  be  set  off  to  him  in  severalty, 
ff  poBsible,  without  prejudice  to  the  rights  of 
defendants,  and,  if  not,  that  the  land  be  or- 
dered sold  and  plaintiff  be  given  the  proceeds 
of  the  life  estate  and  his  share  of  the  remainder 
interest.  Held,  that  the  suit  was  in  effect  a 
proceeding  for  equitable  partition,  and  not  a 
simple  suit  in  equity  to  execute  and  determine 
a  trust  and  put  Uie  beneficiaries  in  possession  of 
their  respective  interests  in  the  corpus  of  the 
trust   estate. 

[Ed.    Note.— For  other  cases,   see   Partition, 
Dec  Dig.  f  55.*] 

2.  Pabtitior  (I  21*)— Eqititabud— Afpuoa.- 
BII.I1Y  or  Statutes  GovEBKiKa  Pabti- 
tion. 

Under  the  maxim  that  equity  follows  the 
law,  courts  will,  in  proceedings  for  equitable 
partition,  follow  the  atatnte,  and  hence  a  pro- 
ceeding for  equitable  partition  of  land  devised 
under  a  will  is  governed  by  Rev.  St.  1899,  { 
4383  (Ann.  St  1906,  p.  2415),  providing  that 
no  partition  or  sale  of  lands  devised  by  a  will 
■lull  be  made  under  the  article  (partition)  con- 
trary to  the  intenUon  of  the  testator,  expressed 
in  the  will,  and  section  4650  (page  2518),  pro- 
riding  that  all  courts  and  others  concerned  in 
the  execution  of  wills  shall  have  due  regard  to 
the  directiona  of  the  will  and  the  intent  of 
the  testator. 

[Ed.   Note.— For  other  cases,   see   Partition, 
Cent  Dig.  <  72;    Dec  Dig.  {  21.»] 

3.  Wnia  (I  440*)— CoNBTBUOTiON— Ihtbntiok 

OF   TKSTATOB. 

In  constmlng  a  will,  the  intention  of  the 
testator  is  to  be  ascertained  from  the  four 
comers  of  tlie  will,  both  at  common  law  and 
under  Rev.  St  liSM,  f  4660  (Ann.  St  1906,  p. 


2518)  providing  that  all  courts  and  other*  con- 
cerned in  the  execution  of  wills  shall  have  due 
regard  to  the  directions  of  the  will  and  the  in- 
tent of  the  testator. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  {  956;    Dec  Dig.  {  440.*] 

4.  Wnxs  (f  614*)— CoNSTBUcmoH— Sale  of 
Hqwestkao  After  Life  Estate. 
(Where  a  testator,  after  devising  a  home- 
stead to  his  wife  for  her  life,  directed  that 
at  her  death  the  executor  should  sell  it,  it 
could  not  be  said  that  his  sole  object  was  to 
provide  a  house  for  his  widow,  so  that  where 
she  parted  with  her  interest  therein  during  her 
lifetime  in  consideration  of  an  annuity,  the 
homestead  could  not  be  sold  t>efore  her  death 
for  the  benefit  of  the  purchaser,  but  the  tes- 
tator's intent  as  expressed  in  the  will  should 
be  entoTC^ 

[Ed.  Note.— For  other  cases,  see  Wills,  Dec. 
Dig.  S  614.*] 

6.  Injunction  ({  26*)— Suttb  fob  Constbuo- 
TioN— Enjoining  Fubthkb  Suits. 

Where  the  interpretation  of  a  will  is  in- 
volved in  difficulty,  counsel  are  allowed  lati- 
tude in  hypotheses  and  theories,  and  persons 
having  interests  thereunder  may  litigate  in  re- 
gard to  them  on  different  hypotheses  so  long  as 
they  act  in  good  faith,  and  the  fact  that  they 
have  brought  three  suits  respecting  the  will 
would  not  justify  an  injunction  restraining 
further  suits. 

[Ed.  Note.— For  other  cases,  see  Injunction, 
Cent  Dig.  (  81;    Dec  Dig.  {  26.*] 

Appeal  from  Circuit  Court,  Boone  County ; 
Alex.  H.  Waller,  Judge. 

Bill  by  John  A.  Stewart  against  A.  H. 
Jones  and  others.  From  the  decree,  certain 
defendants  appeal.  Reversed,  and  bill  or- 
dered dismissed. 

B.  W.  Hinton,  for  appellants.  D.  D.  Dug- 
gins  and  Webster  Gordon,  for  appellee. 


liAMM,  J.  From  a  decree,  executing  and 
terminating  an  alleged  trust  under  a  will 
determining  the  interests  of  certain  parties 
in  the  corpus  of  the  alleged  trust  estate  (con- 
sisting of  a  homestead  tract),  finding  that  the 
land  could  not  be  divided  and  allotted  in 
kind  equitably,  and  decreeing  a  sale  by  a 
special  commissioner  and  a  division  of  the 
proceeds,  certain  defendants  appeal. 

There  Is  little  or  no  dispute  on  the  facts. 
Questions  made  here  arise  on  the  law  ap- 
jplicable  to  those  facts. 
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Attending  to  tbs  case  made,  it  Is  this: 

In  1891  Patrick  Henry  Jones  died,  testate, 
a  resident  of  Boone  county,  seised  of  a  con- 
siderable estate  in  lands  and  chattels,  leav- 
ing a  widow  (a  second  wife),  and  one  daugh- 
ter (C!ora  N.)  by  a  former  marriage,  surviv- 
ing him.  Cora  intermarried  with  her  code- 
fendant  Ed  B.  TlUery,  and  one  child  was 
born  of  this  marriage  after  Patricia's  death, 
to  wit,  the  defendant  Mary,  now  an  infant 
The  will  of  Patrick  nominated  his  brother, 
Aqullla  H.  Jones,  as  executor,  who  qualified 
and  took  on  himself  the  burden  of  adminis- 
tration. He  is  impleaded  as  a  defendant  un- 
der the  name  of  A.  H.  Jones.  Patrick  left 
surviving  him  certain  nieces  and  nephews, 
the  children  of  two  married  sisters,  Mrs. 
Carson  and  Mrs.  Murray.  As  presently  seen, 
the  Murray  children  have  a  contingent,  the 
Carson  children  had  a  vested,  interest  In 
Patrick's  homestead.  The  Murrays  are  made 
defendants,  but  we  cannot  make  out  that 
they  answered  or  took  any  part  in  the  trial, 
nor  do  they  prosecute  an  appeal. 

Patrick's  will  was  probated  In  common 
form  in  1891  in  the  probate  court  of  Boone 
county.  No  contest  of  it  was  ever  made. 
After  providing.  In  item  1,  that  he  desired  to 
be  burled  by  the  side  of  his  first  wife  and 
children  at  Mount  Zion  Church,  in  Boone 
county,  item  2  reads:  "I  devise  to  my  be- 
loved wife,  Eliza  K.  Jones,  the  homestead  up- 
on which  I  now  live  consisting  of  520 o/^,, 
acres,  and  being  situated  Immediately  west 
of  the  corporate  limits  of  the  town  of  Colum- 
bia, Missouri,  to  have  and  to  hold  the  same 
during  her  natural  life.  This  devise  is  In 
lieu  of  and  in  absolute  bar  and  dlscliarge  of 
her  right  of  dower  in  all  my  real  estate." 

After  providing  In  item  3  that  $2,000  be 
paid  Eliza  by  his  executor,  and  that  said  sum 
and  certain  specific  chattels  are  bequeathed 
to  her  in  absolute  bar  and  discharge  of  her 
dower  in  his  personal  property,  item  4  reads: 
"I  direct  that  at  the  death  of  my  said  widow, 
Eliza  K.  Jones,  my  executor  shall  sell  the 
aforesaid  homestead  at  public  vendue,  at  the 
court  house  door  in  the  said  town  of  Colum- 
bia, after  giving  such  notice  of  said  sale  as 
the  law  requires  in  sales  of  real  estate  under 
deeds  of  trust  with  power  of  sale,  and  after 
paying  the  expaises  of  sale,  the  proceeds 
thereof  shall  be  divided  equally  per  capita 
between  my  daughter,  Mrs.  Cora  N.  TlUery 
and  the  children  of  my  sister,  Mrs.  Louisa 
Carson.  In  the  event  that  my  said  daughter 
shall  have  died  prior  to  the  distribution  of 
the  proceeds  of  said  sale,  then  her  share 
therein  shall  descend  to  her  bodily  heirs,  If 
any  survive  her,  and  if  she  shall  have  died 
without  bodily  heirs  surviving  her,  then  her 
aforesaid  share  shall  descend  and  be  equally 
divided  between  the  children  of  my  sister, 
Mrs.  Elizabeth  Murray." 

After  bequeathing  to  the  trustees  of  the 
Methodist  Episcopal  Church  South  at  Colum- 
bia $1,000  In  trust  for  the  benefit  of  super- 
annuated minlstera  and  their  widows  and 


orphans  within  the  Jurisdiction  of  the  confer- 
ence to  which  the  Columbia  Church  belonged 
at  the  time,  and  directing  it  to  be  loaned  and 
the  Income  used  (under  certain  safeguards) 
as  indicated,  item  6  reads:  "I  devise  and  be- 
queath to  my  beloved  daughter,  Mrs.  Cora  N. 
TlUery,  all  the  residue  of  my  estate,  real, 
personal  and  mixed,  to  have  and  to  bold  the 
same  absolutely  In  fee  simple." 

The  widow  elected  to  take  under  the  will, 
and  in  1899,  the  executor  having  made  final 
settlement  of  his  accounts,  distribution  and 
his  discharge  were  ordered  by  tlie  probate 
court. 

Patrick's  widow  continued  to  reside  on  the 
homestead  until,  finally,  contracting  a  sec- 
ond marriage  with  D.  R.  Vivlon,  she  moved 
away,  and  for  several  years  the  premises 
were  rented  out  at  an  annual  rental  of  $400. 

On  March  13,  1005,  Mrs.  Vivlon  quitclaim- 
ed her  interest  in  the  homestead  to  the  plain- 
tiff, Stewart,  in  consideration  of  $5-  and  "oth- 
er considerations" — 'the  "other  considerations" 
being  his  agreement  to  pay  her  an  annuity  of 
$360.  A  few  days  before  her  deed,  Stewart, 
who  Is  a  real  estate  dealer,  acquired  the  in- 
terests of  the  Carson  children  under  item  4 
of  the  will.  Their  deed  by  apt  narrations 
refers  to  the  will,  and  recites  that  grantors 
sell  their  Interests  In  the  homestead,  describ- 
ing it,  to  Stewart  for  $5,000  paid  them  by 
him.  It  not  only  grants,  bargains,  and  sells 
their  right,  title,  and  interest  to  the  de- 
scribed homestead,  but  has  this  clause:  "And 
for  said  consideration  we  do  further  assign, 
transfer  and  set  over  unto  the  said  John  &., 
Stewart  all  our  Interest  In  and  to  the  pro- 
ceeds of  said  real  estate,  in  the  event  of  a 
sale  thereof  by  the  executor  or  under  the 
provisions  of  said  will  and  do  authorize  and 
empower  blm  to  have,  demand,  collect  and 
receive  and  receipt  for  all  the  proceeds  of 
said  real  estate  In  the  event  of  such  sale, 
that  may  be  due  us  or  either  of  us,  so  that 
said  John  A.  Stewart  shall  by  these  presents 
be  Invested  with  any  title  that  we  may  have 
to  said  real  estate  and  be  substituted  to  all 
our  right,  title  and  Interest  in  the  proceeds 
of  the  sale  of  the  said  real  estate  in  the 
event  the  same  shall  be  sold  under  the  terms 
of  said  will." 

It  stands  conceded  that  there  are  five  of 
the  Carson  children.  Under  the  per  capita 
clause  In  the  will,  these  children  would  share 
In  the  proceeds  with  CXtra  in  the  proportion 
of  five  to  one.  Stewart  put  the  Vivlon  deed 
on  record  on  May  31,  1905,  and  the  Carson 
deed  shortly  before.  We  infer  these  several 
deeds  were  part  and  parcel  of  the  same  trans- 
action. He  owns  land  adjacent  to  the  home- 
stead, and  Is  exploiting  his  holdings  on  the 
markets  as  residence  property,  laid  out  in 
lots  and  blocks,  streets  and  alleys,  and  is 
selling  to  purchasers. 

At  the  death  of  Patrick,  his  homestead 
was  worth  from  eight  to  nine  or  ten  thou- 
sand dollars.  At  the  time  of  the  trial,  the 
residence  parts  of  Columbia  having  shoved 
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on  west,  the  homestead  is  now  partly  In  the 
city  limits  and  Is  about  to  be  taken  In  whol- 
ly, and  has  increased  in  value  to  $20,000  or 
upward.  Some  real  estate  experts  gave  It 
as  their  opinion  at  the  trial  that  certain  fa- 
vored parts  ol  It  were  worth  so  much  as 
$1,000  per  acre,  and  that  certain  other  parts 
were  depreciated  by  a  rarlne  and  the  prox- 
imity of  a  cemetery.  These  e^utlemen  also 
hazarded  an  opinion  that  the  land  was  not 
susceptible  of  division  in  kind  without  seri- 
ous detriment  to  the  parties  in  interest,  and 
that  the  present  real  estate  market  at  Co- 
lombia bid  fair  to  result  in  a  good  sale  if  the 
tract  was  put  on  the  block  at  public  vemlue. 
Going  back  a  little  before  her  sale  to  Stew- 
art, Mrs.  Vivlon  commenced  a  suit  In  the 
Boone  circuit  court  against  the  executor  of 
Patrick's  will  and  the  TlUerys,  the  Murrays, 
and  the  Carson  children.  Her  petition  is  In 
two  counts.  By  the  first  she  pleads  the 
t^ms  of  Patrick's  will,  that  she  had  accept- 
ed i^  and  bad  intermarried  with  Vivion. 
Her  petition  then  puts  her  counsel's  construc- 
tion on  the  meaning  of  the  will,  viz.:  That 
testator  intended  thereby  to  give  her  a  life 
estate  in  the  homestead,  and  to  devise  the 
remainder  over  in  two  parts,  one  to  the  Car- 
son children  and  the  other  to  bis  daughter, 
Cora,  or  (in  case  of  her  death)  to  her  daugh- 
ter, Mary,  or  (in  case  of  Mary's  death)  to  the 
Murray  children;  that  there  was  no  chUd 
bom  to  Cora  at  testator's  death,  but  that 
Mary  was  bom  since;  that  there  was  doubt 
in  defendants'  minds,  and  in  would-be  pur- 
chasers', as  to  whether  the  Intent  of  the  will 
was  as  alleged  by  plaintiff,  and  as  to  wheth- 
er the  real  estate  could  be  sold;  wherefore, 
plaintur  prayed  that  the  will  be  construed, 
and  that  the  meaning  and  legal  effect  of  it 
be  decreed  to  be  as  alleged  by  her.  A  second 
count  alleges  that  plaintiff  holds  a  life  estate 
in  the  homestead,  and  that  defendants  own 
the  remainder  over  in  that  tract  as  tenants 
In  common;  that  the  land  cannot  be  parti- 
tioned in  kind,  and  a  partition  and  sale  is 
prayed.  To  the  first  count,  a  demurrer  was 
interposed  on  the  grounds  that  plaintiff  had 
no  legal  capacity  to  sue;  that  the  petition 
did  not  state  facts  sufficient  to  constitute  a 
cause  of  action.  The  second  count  for  parti- 
tion was  demurred  to  on  the  ground  that  it 
appeared  that  partition  is  contrary  to  the  in- 
tention of  the  testator  as  evidenced  by  his 
will.  Presently,  the  demurrer  was  sustained, 
and  leave  was  granted  to  amend.  Presently, 
on  the  17tb  of  January,  1905,  In  vacation, 
the  cause  was  dismissed  by  plaintiff,  and  the 
costs  paid. 
Such  was  the  end  of  the  first  suit 
On  the  5th  day  of  May  following,  Mr.  Stew- 
art, hating  acquired  the  Interests  of  the 
Widow  Vivion  and  the  Carson  children,  com- 
menced a  new  suit  in  partition  against  the 
same  parties,  omitting  the  Carsons.  His  peti- 
tion pleaded  the  terms  of  the  will  in  luec 
verba,  but  through  his  learned  counsel,  Mr. 
iiint<Mi,  lie  put  his  own  construction  on  that 


will,  and  pleaded  Its  intendment  as  got  at 
by  that  construction,  viz.:  After  conven- 
tional averments,  it  is  alleged  that  the  home- 
stead was  devised  to  Patrick's  widow  for  ncr 
natural  life,  with  remainder  over  in  shares 
per  capita  to  hla  daughter,  Cora,  and  the  Car- 
son children;  that,  at  the  death  of  the 
widow,  the  will  provides  that  the  executor 
should  sell  the  lond  and  divide  the  proceeds, 
per  capita,  between  Cora  and  the  Carson 
children,  but  that  if  Cora  die  prior  to  the  dis- 
tribution, then  her  share  descended  to  the 
heirs  of  her  body  surviving  her,  and,  in  de- 
fault of  surviving  heirs,  then  to  the  Murray 
children.  After  other  conventional  allega- 
tions, the  petition  avers  that  the  five  Car- 
sons  took  an  undivided  interest,  of  one- 
sixth  each  as  tenants  in  common  in  remain- 
der, and  that  (Dora  was  tenant  in  common 
in  remainder,  owning  an  undivided  one- 
sixth  interest  for  her  life,  with  remainder 
over  to  the  heirs  of  her  Iiody,  and,  In  default 
of  such  heirs  surviving,  then  to  the  Murray 
children.  Alleging  that  plaintiff  had  acquir- 
ed the  interests  of  the  widow  and  the  Car- 
son children  by  conveyance,  the  pleader  next 
averred  that  plaintiff  owned  the  life  estate 
of  the  widow  and  an  estate  in  fee  simple 
in  and  to  the  undivided  five-sixths  of  the 
homestead,  and  that  Cora  owned  an  undivid- 
ed one-sixth  in  remainder,  subject  to  the 
conditions  aforesaid;  that  partition  in  kind 
could  not  be  made  without  great  prejudice 
to  the  interest  of  oil  parties,  wherefore  parti- 
tion was  prayed,  with  a  sale  and  a  division 
of  the  proceeds  after  paying  costs  and  ex- 
penses. Such  proceedings  were  had  in  the 
second  suit  that  issue  was  Joined  by  answers 
setting  up  the  terms  of  the  will  as  an  insu- 
perable obstacle  in  the  road  to  partition. 
Thereupon  plaintiff,  on  June  15,  1905,  filed 
his  amended  petition,  averring,  among  other 
things,  that  the  Carson  heirs  "became  the 
owners  at  law  and  in  equity  of  an  undivided 
one-sixth  each  of  said  tract  of  land  as  ten- 
ants in  (tommon  in  remainder,"  subject  to 
the  widow's  life  estate;  that  the  defendant 
Cora  by  the  will  "took  and  became  the  own- 
er in  law  and  at  equity  of  an  undivided  one- 
sixth  of  said  tract  of  land  as  tenant  in  com- 
mon in  remainder,  though  whether  for  her 
life  only,  with  contingent  remainder  to  the 
heirs  of  her  body,  or  in  fee  upon  condition, 
the  plaintiff  is  not  advised."  The  proyer  of 
the  amended  petition  was  that  the  court  de- 
termine the  respective  interests  of  the  par- 
ties and  make  partition,  and  that  the  oue- 
slxtli  interest  of  Cora  In  remainder  be  as- 
signed and  set  off  to  her  subject  to  the  life 
estate  of  the  widow,  now  held  by  plaintiff, 
and,  if  that  could  not  be  done  without  prej- 
udice, that  the  land  be  sold,  etc.,  and  "for 
such  other,  further,  greater,  or  different  re- 
lief as  the  court  may  see  proper,  and  to  eq- 
uity and  good  sense  may  belong."  To  that 
petition,  defendants  answered  by  refiling 
their  former  answers.  Thereupon  the  cause 
was  taken  up,  evidence  heard,  and  it  was  sub- 
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mitted,  the  court  taking:  time  to  consider, 
hereafter.  In  August,  1905,  the  BUbmiSBion 
was  set  aside  and  plaintiff  dismissed  his  ac- 
tion. 
Such  was  the  end  of  the  second  suit 
Thereafter,  a  third,  the  present,  suit  was 
brought  by  plaintiff  against  the  Tillerys, 
Jones,  and  the  Murrays.  The  petition  sets 
forth  that  Patrick  died  seised  of  the  home- 
stead tract,  describing  it,  leaving  a  will;  that 
his  sole  and  only  heir  at  law  was  Cora;  that 
he  left  a  widow  who  married  VlTlon;  that 
he  had  five  nieces,  to  wit,  the  Carson  children, 
naming  them;  that  by  his  will,  duly  probat- 
ed) the  defendant  A.  H.  Jones  was  appoint- 
ed executor,  who  qualified,  made  final  settle- 
ment and  has  been  discharged,  but  never- 
theless continues  to  claim  some  right.  Inter- 
est, or  power  as  such  executor  in  respect 
to  the  land,  hence  he  Is  made  a  party  defend- 
ant; that,  for  the  purpose  of  providing  a 
home  for  the  widow  after  his  death,  said 
Patrick  by  his  will  devised  the  homestead  to 
her  for  life  In  lieu  of  dower;  that  she  ac- 
cepted the  will.  Its  provisions  relating  to 
the  sale  of  the  homestead  on  the  death  of 
the  widow  and  the  division  of  the  proceeds 
are  next  set  forth,  with  the  averments  that 
by  'the  residuary  clause  testator  devised  and 
bequeathed  the  rest  and  residue  of  bis  es- 
tate, both  real  and  personal,  to  Cora,  "but 
did  not  otherwise  devise  or  dispose  of  the 
legal  title  In  remainder"  to  the  homestead 
tract.  That  the  power  of  sale  given  by  the 
will  for  the  benefit  of  Cora  and  the  Carson 
children  to  the  executor  was  given  to  him  as 
such,  strictly  In  his  capacity  aa  executor 
only,  and  that,  since  his  discbarge  by  the 
probate  court,  he  is  without  further  power  or 
authority  to  make  the  sale  as  by  will  direct- 
ed; that  the  homestead  tract  lies  hard  by 
the  city  of  Columbia  on  the  west,  and  is 
chiefly  valuable  for  residence  property;  Is 
susceptible  of  division  In  kind  Into  a  large 
number  of  building  lots  without  any  preju- 
dice to  the  rights  of  any  parties  t^neflcially 
interested;  that  plaintiff  has  acquired  the 
life  estate  of  the  widow  by  deed  of  convey- 
ance, and  has  entered  into  possession;  that 
by  another  conveyance  he  has  acquired  the 
interests  of  the  Carson  children  in  the  land, 
and,  by  assignment  from  them,  has  become 
entitled  to  their  respective  rights  under  said 
will  to  the  proceedings  of  the  sale  of  said 
land;  that,  as  grantee  and  assignee  of  the 
aforesaid  beneficiaries,  he  has  elected  and 
desires  to  receive  and  take  in  land  the  afore- 
said interests  given  by  the  will  to  the  Carson 
children,  so  far  as  they  can  be  lawfully  set 
off  to  him;  that  the  infant  Mary  has  some 
Interest  in  Cora's  share  of  the  land  and  In 
the  proceeds;  that  the  Murray  children  have 
some  contingent  Interest  in  Cora's  share  and 
in  the  proceeds  of  the  sale  thereof;  that 
Cora  objects  to  any  division  or  sale  of  said 
tract  of  land,  and  refuses  to  recognize  plain- 
tUTs  rights  therein.  The  prayer  of  the  peti- 
tion follows: 
''Wherefore  the  plaintiff  prays  the  court  bj 


Its  proper  decree  to  declare  that  the  defend- 
ant Cora  N.  Tillery  holds  the  legal  title  In 
remainder  to  said  tract  of  land  as  heir  at 
law  and  resijiuary  devisee  of  the  said  Pat- 
rldc  H.  Jones,  deceased,  in  trust  for  the  bene- 
fit of  this  plaintiff,  and  for  the  legal  benefit 
of  herself,  the  defendant  Mary  Tillery,  and 
the  defendants  I>ee,  Erl,  and  Henry  Mur- 
ray, and  that  the  beneficial  interest  of  plain- 
tiff is  five-sixths  thereof;  and  that  the  defend- 
ant Cora  N.  Tillery  be  ordered  to  convey  to 
the  plaintiff  an  undivided  five-sixths  of  said 
laud  subject  to  said  life  estate,  and  that  the 
same  be  set  off  to  plaintiff  in  severalty  if  the 
same  can  be  done  without  prejudice  to  the 
rights  of  the  defendants,  and  if  such  division 
cannot  be  made,  then  the  court  order  a  sale 
of  said  land  in  fee,  and  that  the  life  estate 
of  said  Eliza  K.  Vivlon,  now  held  by  plain- 
tiff, be  commuted  into  money  and  paid  over 
to  him,  and  that  the  balance  of  the  proceeds 
of  sale  be  divided  between  plaintiff  and  de- 
fendants according  to  their  respective  inter- 
ests, and  that  if  necessary  a  suitable  trustee 
be  appointed  for  the  purposes  of  such  sale; 
and  the  plaintiff  prays  for  such  other,  fur- 
ther, different  or  greater  relief  as  the  nature 
of  the  case  may  require  and  to  equity  and 
good  conscience  may  belong." 

To  that  petition,  Jones,  executor,  answered, 
admitting  some  and  denying  other  allega- 
tions, averring  that  he  has  fully  administer- 
ed testator's  estate,  "except  the  sale  of  the 
aforesaid  lands  and  the  distribution  of  the 
net  proceeds  thereof  in  accordance  with  the 
provisions"  of  Patrick's  last  will  and  testa- 
ment; that  Patrick's  widow  Is  still  alive, 
and  for  that  reason  the  sale  and  distribution 
cannot  be  had  now. 

The  Tillerys,  husband  and  wife,  answered, 
admitting  the  will,  its  probate,  that  Patrick 
was  seised  In  fee  of  the  homestead  tract, 
and  that  Mary  is  their  only  child.  They  deny 
all  other  avermenta. 

Further  answering,  they  plead  spedflcally 
the  provisions  of  the  will;  that  their  code- 
fendant  Jones  qualified  as  executor;  that 
Patrick's  widow  accepted  the  will;  that  the 
homestead  tract,  by  the  terms  of  the  will, 
was  to  be  sold  on  the  death  of  the  widow  on 
the  terms  mentioned  in  the  will,  and  the  pro- 
ceeds divided  by  the  executor  as  therein  set 
forth;  "that  by  reason  of  said  will,  and  by 
reason  of  the  limitations,  conditions,  and 
directions  of  the  said  testator  therein,  parti- 
tion of  said  real  estate  cannot  be  made,  and 
that  no  sale  of  said  land  can  be  made  dur- 
ing" the  widow's  life,  and  that  said  widow 
is  still  alive;  wherefore,  they  pray  that  suit 
abate. 

For  further  answer,  they  plead  the  two 
former  suits  for  partition  and  sale  of  the 
homestead  tract.  They  allege  that  In  the 
first  suit  brought  by  the  widow,  the  present 
plaintiff  had  full  knowledge,  and  was  aiding, 
advising,  and  counseling  the  widow  in  said 
suit;  that  the  widow,  knowing  that  the  real 
estate  could  not  be  partitioned  under  the 
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piOTlsions  of  the  wU,  brought  her  suit  for 
the  purpose  of  vexing  and  harassing  defend- 
ants, and  of  putting  them  to  costs  and  the 
expense  of  hiring  attorneys  and  attending  a 
trial  In  the  circuit  court  of  Boone  county 
(they,  the  defendants,  residing  in  Saline 
county).  They  aver  that,  liavlng  bought 
the  interest  of  the  widow  after  a  demurrer 
to  her  petition  was  sustained  and  she  had 
dismissed  it,  the  plaintUf  straightway  in- 
Btitated  a  second  suit  In  partition  for  the 
purpose  of  further  vexing  and  harassing 
them,  and  afterwards  did  voluntarily  dismiss 
the  same;  that  the  present  suit  followed  bard 
on  the  heels  of  the  second,  and  is  the  third 
for  partition;  that  all  said  suits,  including 
this,  were  vexatious,  and  set  on  foot  willfully 
to  harass,  annoy,  and  cause  trouble  to  de- 
fendants; that  they  have  no  adequate  reme- 
dy at  law  to  prevent  such  injury;  where- 
fore they  pray  an  order  restrahilng  plain- 
tiff and  all  claiming  through  or  under  blm 
from  prosecuting  this  suit  or  similar  suits 
for  the  partition  of  said  land,  and  for  all 
proper  relief. 

The  minor,  Mary,  answered  through  her 
gnnrdian  ad  litem,  putting  plaintiff  on  his 
strict  proof. 

The  reply  was  a  general  denial  of  the 
affirmative  averments  in  the  TiUerys'  an- 
swer. 

The  facts  established  at  the  trial  are  suffi- 
ciently Indicated  in  the  foregoing  statement 
There  was  no  evidence  tending  to  show  that 
plaintiff  aided  and  counseled  the  widow  in 
her  suit  for  partition  and  to  construe  the 
will,  or  that  he  caused  such  suit  to  be  insti- 
tuted, or  at  that  time  had  any  present  or 
prospective  interest  in  the  subject-matter  of 
the  litigation,  or  that  he  sued  groundlessly 
for  the  very  purpose  of  harassing  defend- 
ants and  putting  them  to  trouble  and  outlay. 

Tbe  decree  finds  the  facts,  seriatim,  as  al- 
leged in  the  petition  to  be  true,  and,  inter 
alia,  that  the  legal  title  in  remainder  in  the 
homestead  tract  descended  to  and  vested  in 
Cora  as  the  sole  heir  at  law  of  Patrick  in 
trust  for  the  beneficiaries  of  said  power  of 
sale  donated  to  Jones,  executor,  in  the  pro- 
portion of  an  undivided  five-sixths  thereof 
each  for  the  benefit  of  the  Carson  children, 
naming  them,  and  tlie  remaining  one^itxth 
for  her  own  benefit  and  contingently  for  the 
benefit  of  the  heirs  of  her  body  and  the 
Murray  children,  naming  them;  that  tbe 
plaintiff,  Stewart,  owns  the  life  estate  of  tbe 
widow;  tliat  the  Carson  children  have  con- 
veyed their  interests  in  the  real  estate  to 
him,  and  assigned  to  him  their  interests  in 
the  proceeds  of  the  sale  of  the  land. 

Tbe  decree  closes  as  follows: 

"And  the  court  doth  further  find  that  tbe 
power  of  sale  conferred  by  the  will  of  Patrick 
EL  Jones  upon  the  executor  thereof  has  laps- 
ed by  reason  of  his  final  settlement  and  dis- 
charge as  such  executor  by  the  probate  court 
as  aforesaid.  And  that  the  plaintiff,  Stew- 
art, Is  entitled  to  hare  the  trust  in  said  tract 


of  land  executed  and  terminated,  and  to  Iiave 
vested  in  him  the  legal  title  in  remainder 
to  an  undivided  five-sixths  of  said  tract  of 
land.  And  the  court  doth  further  find  that 
said  tract  of  land,  by  reason  of  the  locatlop, 
nature,  'and  condition  thereof,  cannot  be 
divided  and  allotted  in  kind  to  the  plaintiff 
and  the  defendants  without  great  loss  and 
prejudice  to  their  respective  rights  and  Inr 
tereats,  and  that  said  tract  of  land  ought  not 
to  be  sold  subject  to  the  life  estate  aforesaid 
of  the  said  EUza  E.  Jones,  now  held  by  the 
plaintiff,  Stewart,  and  that  the  said  E^llxa 
K.  Joues  Is  now  61  years  of  age.  Wherefore, 
to  the  end  that  the  trust  In  said  tract  of  land 
may  be  terminated  and  executed,  it  is  there- 
fore ordered  and  decreed  by  the  court  as  fol- 
lows: 

"(1)  That  the  legal  title  in  remainder  to  an 
undivided  five-sixths  of  said  above-described 
tract  of  land  be  divested  out  of  the  defendant 
Cora  N.  TiUery  and  vested  in  the  plaintiff, 
John  A.  Stewart 

"(2)  Tliat  said  above-described  tract  qC 
land  be  sold  for  the  purposes  set  forth  in 
this  decree  in  the  same  manner  and  upon  the 
same  notice  as  in  case  of  sales  of  real  estate 
under  execution. 

"(3)  That  upon  the  approval  of  such  sale, 
after  the  payment  of  all  costs  in  this  caupe, 
five-sixths  of  the  proceeds,  of  sale  be  paid  ^to> 
the  plaintiff,  John  A.  Stewart,  and  that  th^ 
life  estate  of  the  said  Eliza  K.  Jones  held 
by  the  said  Stewart  in  the  remaining  sixth 
be  commuted  to  its  present  value  and  paid 
over  to  the  plaintiff,  and  tbe  balance  there: 
of  be  paid  to  the  defendant  Cora  N.  Tilk 
ery,  and  In  tbe  event  of  her  death  prior  jto 
such  time,  then  to  the  heirs  of  her  body  now 
surviving  her,  and  in  default  of  heirs  of  the 
body  her  surviving,  then  to  the  defendants, 
Lee  Murray,  Erl  Murray,  and  Henry  Mur-< 
ray. 

"(4)  For  the  purpose  of  carrying  out  the 
provision  of  this  decree,  it  is  ordered  tliat 
Fountain  Rothwell  be  and  he  Is  hereby  ai>r 
pointed  the  special  commissioner  of  this 
court  and  that  before  entering  upon  the 
discharge  of  bis  duties  he  enter  into  a  bond 
In  the  sum  of  $20,000,  with  sufficient  sure- 
ties to  be  approved  by  the  clerk  of  this 
court  conditioned  for  the  faithful  discharge 
of  his  duties  hereunder,  and  that  he  report 
all  his  proceedings  hereunder  to  the  ooort 
for  approval." 

From  that  decree,  after  unanccessful  mo< 
tions  for  new  trial  and  in  arrest  were  filed 
in  due  time,  this  appeal,  as  said,  is  prose- 
cuted. 

We  had  a  purpose  In  elaborating  the  alle- 
gations of  the  petitions  and  answers  in  the 
series  of  suits,  having  a  common  pnrpo^^ 
culminating  in  the  one  at  bar.  It  was  to 
show  a  gradual  growth  and  evolution  tn» 
or  shifting  of  position  on,  the  rights  of  par- 
ties litigant  and  of  the  legal  prindples  de> 
termlnatlre  of  those  rights.  The  briefs  of 
learned  counsel  for  respondent,  In  Inminoos 
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ord6r,  with  pith  and  strength,  discuss  with 
ripe  BClioIarsblp  a  bundle  oi  abstruse  and 
subtle  questions  on  real  estate  law,  arising 
at  law  and  in  equity.  We  are  beholden  to 
counsel  for  profit  from  his  research,  but  such, 
and  only  such,  of  those  questions  as  we  deem 
vital  on  appeal,  will  be  considered. 

1.  At  the  very  door  of  the  case  lies  the 
question,  looming  large,  whether  this  Is  an 
equitable  partition  suit  (as  argued  by  appel- 
lant), or  a  suit  In  equity,  pure  and  simple, 
to  execute  and  determine  a  trust  and  to  put 
the  beneficiaries  in  possession  of  their  re- 
spective interests  in  the  corpus  of  the  trust 
estate  (as  argued  by  respondent).  Attending 
to  It,  it  win  be  observed  that  the  word  "par- 
tition," used  In  the  first  suits,  is  sedulously 
avoided  in  this.  But  the  results  aimed  at 
by  the  former  suits  were  aimed  at  In  the 
present,  and  (what  is  more)  attained  by  the 
decree.  To  use  a  huntsman's  homely  simile, 
the  tracks  in  all  the  suits  led  to  the  same 
bole,  and  that  hole  a  partition.  We  need  both- 
er ourselves  but  little  with  the  mere  words 
used,  for  they  go  but  skin-deep.  The  value 
of  words  la  to  get  at  the  thought  The  heart 
of  the  thing  sought  was  partition.  The 
thing  got  was  partition.  If  a  hungry  child 
wants  bread  and  butter  from  its  mother  and 
gets  it,  is  the  form  of  the  request,  whether 
sign,  cry,  or  some  veiled  verbal  formula,  ma- 
terial? 

One  of  the  chief  cases  relied  on  by  plain- 
tiff for  the  termination  and  execution  of  a 
nonproductive  trust  (Donaldson  v.  Allen,  182 
MO.  628,  81  S.  W.  1151)  was  a  suit  to  deter- 
mine a  trust,  as  here,  and  having  partition 
as  its  goal.  See,  also,  Donaldson  v.  Allen, 
213  Mo.  293,  111  S.  W.  1128.  In  the  latter 
case  It  was  held  that  equitable  features  are 
everyday  incidents  of  partition  suits,  for 
example  (among  others),  "divesting  title,  de- 
creeing a  trust,  or  establishing  title  as  a  step 
Incident  to  partition.  Garesche  v.  Levering 
Inv.  Co.,  146  Mo.  436,  48  8.  W.  653,  46  I*  R. 
A.  232;  Donaldson  v.  Allen,  182  Mo.  626,  81 
8.  W.  1151 ;  Budde  v.  Rebenack,  137  Mo.  179, 
88  S.  W.  910;  Rozler  v.  Griffith,  31  Mo.  171; 
Dameron  v.  Jameson,  71  Mo.  97;  Holloway 
V.  Holloway,  97  Mo.  628,  11  S.  W.  233,  10 
Am.  St  Rep.  339 ;  Padgett  v.  Smith,  206  Mo., 
lOC.  dt  314,  103  S.  W.  943." 

To  hold  that  a  suit  actually  resulting  in 
partition  is  not  a  partition  suit  Is  to  coyly 
toy  with  shadow  and  pass  by  substance.  We 
hold  that,  for  the  application  of  the  law  to 
the  facts,  the  case  must  be  deemed,  to  all 
Intents  and  purposes,  a  proceeding  for  equi- 
table partition. 

2.  The  next  question  in  logical  order  Is 
whether  the  following  statute  controls  In 
equitable  partition,  viz.:  "No  partition  or 
sale  of  lands,  tenements  or  hereditaments, 
devised  by  any  last  will,  shall  be  made  un- 
der the  provisions  of  this  article,  contrary 
to  the  intention  of  the  testator,  expressed  In 
any  such  will."  Rev.  St  1809,  {  4383  (Ann. 
St.  1906,  p.  2415), 


There  is  a  cognate  section  In  the  chapter 
on  "wills,"  in  pari  materia,  which  must  be 
construed  with  the  one  Just  quoted,  reading; 
"All  courts  and  others  concerned  In  the  exe- 
cution of  last  wills  shall  have  due  regard  to 
the  directions  of  the  will,  and  the  true  intent 
and  meaning  of  the  testator,  In  all  matters 
brought  before  them."  Rev.  St  1899,  i  4650 
(Ann.  St.  1906,  p.  2518). 

While  equity.  In  a  general  way,  is  com- 
passed by  the  venerable  definition  of  Aristo- 
tle, viz.,  "A  correction  of  the  law,  where  by 
reason  of  its  universality  It  is  deficient"  (Fon- 
blauque,  Eq.  [Laussat's  Ed.]  p.  10),  yet  there 
Is  between  law  and  equity  such  comity  that, 
on  the  one  hand,  the  law  is  frequently  en- 
larged and  enriched  by  borrowing  equitable 
principles,  and,  on  the  other,  the  maxim, 
"Equity  follows  the  law,"  has  play  in  arriv- 
ing at  Just  ends  In  the  administration  of 
Justice.  Speaking  to  that  maxim.  Judge 
Story  says  (1  Story,  Eq.  Juris.  [13th  Ed.] 
S  64):  "It  may  mean  that  equity  adopts  and 
follows  the  rules  of  law  in  all  cases  to  which 
those  rules  In  terms  may  be  applicable;  or 
it  may  mean  that  equity,  in  dealing  with 
cases  of  an  equitable  nature,  adopts  and  fol- 
lows the  analogies  furnished  by  the  rules  of 
law." 

In  Donaldson  v.  Allen,  213  Mo.  293,  111  S. 
W.  1128,  we  held  in  Judgment  the  question 
whether  attorney's  fees  might  be  allowed  to  a 
successful  plaintiff  and  taxed  as  costs  in  an 
equitable  partition.  It  was  contended,  In  that 
case,  that  such  fees  could  be  allowed,  under 
the  strict  letter  of  the  statute  on  Partition, 
only  in  partition  suits  brought  under  the 
statute,  and  not  in  equitable  partitions.  The 
statute  (section  4422)  limits  the  allowance  of 
reasonable  attorney's  fees  to  those  attorneys 
bringing  a  suit  "under  this  article,"  precise- 
ly as  it  Is  suggested  here  that  section  4383, 
supra,  is  limited  by  its  letter  to  partitions 
and  sales  of  lands  "under  the  provisions  of 
this  article."  In  holding  that  such  fees  could 
be  taxed  as  costs,  we  laid  stress  on  the  max- 
im that  equity  follows  the  law,  and  pointed 
out  that  it  was  the  doctrine  of  this  court 
that  In  equitable  partition,  the  court  will 
proceed  according  to  the  statute.  Spitz  v. 
Wells,  18  Mo.  468 ;  Holloway  v.  Holloway,  97 
Mo.,  loc.  clt  639,  11  S.  W.  233,  10  Am.  St 
Rep.  839. 

In  Stevens  t.  De  La  Vaulx,  166  Mo.,  loc. 
clt  26,  27,  65  S.  W.  1003,  in  speaking  of  sec- 
tion 4383,  supra,  and  Its  application  to  equi- 
table partitions,  after  pointing  out  the  ob- 
ject of  testator  In  that  case,  our  Brother 
Valliant  said:  "He  (testator)  preferred  hia 
own  Judgment  in  that  matter  to  theirs  (L  e., 
the  devisees').  •  •  •  The  property  was 
his,  and  he  had  a  right  to  do  with  it  as  he 
pleased,  and  those  who  take  of  his  bounty 
must  take  it  on  the  terms  he  imposes.  To 
make  partition  of  his  property  now,  however 
advantageous  from  a  business  point  It  might 
be  to  all  concerned,  would  be  to  do  violence 
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to  the  intention  of  the  testator  expressed  In 
his  will,  and  to  disregard  the  mandate  of  the 
statute  above  quoted.  That  we  cannot  do. 
Ex  parte  Cubbage  t.  Franklin,  62  Mo.  364: 
Slkemeier  v.  Galvln,  124  Mo.  367,  27  S.  W. 
551 ;  Lilly  t.  Menke,  126  Mo.  211,  28  S.  W. 
643,  994;  McQueen  v.  LlUy,  131  Mo.  17,  31 
S.  W.  1043.  The  learned  counsel  argue  for 
appellant  that  this  Is  not  a  statutory  proce- 
dure for  partition  to  which  the  statute 
above  quoted  applies,  but  it  is  an  invocation 
of  the  broad  powers  of  a  court  of  equity  to 
relieve  the  parties  against  an  unfortunate 
condition  not  foreseen  by  their  testator, 
which  results  In  impalrmmt  of  the  rights  of 
all.  So  far  as  we  can  see  from  the  record, 
the  plaintur  Is  the  only  party  in  interest  who 
Is  dissatisfied  with  the  terms  of  the  will  or 
who  is  asking  that  they  be  disregarded. 
Broad  as  the  Jurisdiction  of  a  court  of  equi- 
ty la,  it  Is  nevertheless  within  the  limits  of 
the  statute  law  of  the  state,  and  the  chan- 
cellor la  as  much  bound  to  obey  that  law  as 
is  the  judge  in  a  law  court  But  a  court  of 
equity,  exercising  its  ancient  Jurisdiction  un- 
Inflnmced  by  the  statute  above  quoted,  would 
not  make  partition  at  the  suit  of  a  devisee  In 
express  violation  of  the  will.  A  court  of 
equity  would  no  more  at  the  salt  of  a  devisee 
require  a  trustee.  In  violation  of  the  will,  to 
incumber  or  sell  a  part  of  the  trust  property 
merely  to  render  the  rest  more  profitable, 
than  It  would  at  the  suit  of  a  prospective 
heir  require  a  man  to  improve  his  own  es- 
tate or  protect  it  from  decay." 

That  the  statute  In  hand  applies  to  equita- 
ble partitions  is  suggested  in  Evans  v.  Black- 
iston,  66  Mo.,  loc.  cit.  439  et  seq.  That  equi- 
ty follows  the  law  is  illustrated  by  the  propo- 
sition that  equity  courts  will  follow  and  en- 
force the  statute  of  limitations.  Burrus  v. 
Cook,  117  Mo.  App.,  loc.  clt.  403,  93  S.  W.  888. 
We  refer  to  the  dissenting  opinion  of  Ellison, 
J.,  In  that  case,  since  it  was  held  a  correct 
pronouncement  of  the  law  when  the  case 
came  here  on  his  dissent  See  Burros  v. 
Cook  (Mo.)  114  S.  W.  1065. 

The  very  rights  asserted  by  plaintiff  arise 
alone  under  the  will  of  Patrick  Henry  Jones; 
1.  e.,  no  will,  no  rights  In  him.  The  Carson 
children  were  not  heirs  at  law  of  Patrick; 
they  took  under  the  will.  The  widow  took 
under  the  will,  not  otherwise.  Plaintiff 
stands  In  their  shoes;  ergo,  plaintiff  takes 
under  the  will  or  not  at  all.  He  must  take, 
therefore,  cum  onere,  the  bitter  with  the 
sweet  In  Its  provisions,  and  he  cannot,  by 
going  Into  equity,  hold  any  rights  in  the 
homestead  free  from  the  valid  limitations 
and  restrictions  of  that  Instrument.  It  fol- 
lows him  Into  a  court  of  conscience  like  the 
skeleton  in  Holbein's  Dance  of  Death,  and 
confronts  him  at  every  step. 

It  follows  that  sections  4383  and  4650,  su- 
pra, must  be  held  to  apply  to  the  subject-mat- 
ter of  this  litigation,  and  we  so  hold.  Any 
other  view  would  trample  down  the  plain 
law. 


3.  It  is  hornbook  doctrine  that  the  inten- 
tion of  the  testator,  not  from  one  word,  but 
from  all  the  words,  not  from  one  corner,  but 
from  the  four  comers  of  the  will,  is  the 
touchstone  of  Judicial  Interpretation  of  a 
win.  That,  also,  is  the  statutory  rule.  Sec- 
tion 4650,  supra.  In  getting  at  testator's  In- 
tention and  giving  effect  to  his  Intendment, 
a  court,  called  upon  to  interpret  his  will, 
puts  Itself  as  nearly  as  may  be  In  bis  environ- 
ment, stands  In  his  shoes,  and  looks  with 
his  perspective  through  his  eyes. 

With  which  generalization,  we  come  to  the 
next  question  in  logical  order,  viz.:  What 
was  the  object  and  intention  of  testator  as 
evidenced  by  his  will?  It  is  alleged  in  the 
petition,  and  argued  by  counsel  for  respond- 
ent at  our  bar,  that  the  sole  object  of  testa- 
tor was  to  provide  a  home  for  his  widow, 
Eliza;  that  his  only  purpose  in  postponing 
a  sale  of  the  homestead  was  to  provide  such 
home  for  her.  The  conclusion  drawn  Is  that 
as  such  object  has  been  subserved,  after  the 
widow  has  parted  with  her  home,  equity 
will  not  concern  Itself  to  maintain  the  sta- 
tus quo,  but  will  sell  the  land  in  advance  of 
the  period  named  In  the  will  and  divide  the 
proceeds.  Hamlin  y.  Thomas,  126  Pa.  20, 
17  Atl.  506.  But  learned  counsel,  through 
inadvertence,  argues  unsoundly,  we  think, 
by  assuming  a  premise  not  true.  Patrick 
Henry's  will  does  not  say  that  his  only  ob- 
ject was  to  preserve  a  home  for  his  widow. 
That  may  well  have  been  one  of  his  objects, 
but  not  the  only  one.  He  knew  his  widow, 
In  the  course  of  nature,  would  be  likely  to 
survive  him  a  term  of  years.  He  owned  a 
valuable  homestead  on  the  edge  of  an  ambi- 
tious and  growing  town,  long  of  slow  or  no 
growth,  but  on  the  verge  of  rapid  expansion. 
Who  shall  say  he  did  not  anticipate  the 
growth  of  that  town  and  the  rise  in  the  val- 
ue of  suburban  property  presently,  Just  ias 
has  happened?  We  find  such  an  object  com- 
mented upon  in  the  case  of  Loomis  v.  Mc- 
Clintock,  10  Watts  (Pa.)  274,  and  by  Gibson, 
C.  J.,  in  Styer  v.  Freas,  15  Pa.  339.  With 
that  In  view,  he  makes  It  contrary  to  his 
will  to  partition  his  homestead  among  those 
participating  in  his  bounty  until  the  happen- 
ing of  a  certain  event,  to  wit,  Eliza's  death. 
When  that  time  arrives,  his  daughter,  Cora, 
takes,  or  (if  she  be  dead)  her  own  daughter, 
Mary,  takes,  and  if  both  be  dead,  then  the 
Murray  children  take  her  per  capita  share. 
When  that  time  arrived,  if  there  were  no 
Carson  children  alive  and  no  one  to  inherit 
through  them,  there  would  have  to  be  a 
different  alignment  of  takers.  Shall  we  say 
that  this  testator  did  not  mean  that  this 
property  should  be  held  intact  in  anticipation 
of  Increasing  value  until  the  event  of  Eliza's 
death,  when  the  definite  takers  would  be 
settled  and  determined  by  the  will?  Or 
shall  we  say  that  equity  will  seize  the  situ- 
ation as  of  the  year  1905  and  divide  the  pro- 
ceeds among  those  then  alive?  If  we  say 
the  latter,  and  If,  when  Eliza  dies,  the  prop- 


Digitized  by 


Google 


8 


lis  SOUTHWESTERN  RBPOSTBB. 


(Mot, 


erty  wonld  then  have  passed  to  different 
taken,  baa  the  will  been  obeyed?  Have  we 
not  flown  In  the  face  of  the  Intent  of  the 
testator  and  made  It  Impossible  to  perform 
the  will?    It  seems  to  ns  plainly  so. 

It  Is  argued  that  Cora  holds  the  naked 
legal  title  in  the  homestead,  subject  to  the 
life  estate,  under  the  residuary  clause  of  the 
will  in  trust  awaiting  the  execution  of  the 
power  donated  by  the  will;  that  the  trust 
has  become  unprofitable,  and  equity  should 
end  it,  as  was  done  in  Donaldson  v.  Allen, 
supra.  Let  ns  see  about  that  It  seems  to 
be  profitable  to  Mrs.  'lillery  and  those  In- 
terested with  her.  The  land  is  rising  on  the 
market.  The  plaintiff,  as  life  tenant,  TOlon- 
tarlly  assumed  the  burden  of  repairs  and 
taxes.  In  this  condition  of  things,  it  may 
be  profitable  to  him  to  at  once  bring  this 
situation  to  an  end  and  to  have  commuta- 
tion of  the  life  estate  In  a  large  lump  sum, 
which  he  may  put  in  his  pocket,  and  to  have 
five-sixths  of  the  remainder  given  to  him  as 
assignee  of  the  Carson  children;  but  this 
situation  he  brought  on  himself,  he  went 
into  It  with  eyes  wide  open.  In  "a  hazard 
of  new  fortune,"  and  it  creates  no  condi- 
tion appealing  persuasively  to  a  chancellor. 
Clearly  he  is  not  entitled  to  a  sale  and  divi- 
sion if  the  widow,  Eliza,  and  the  Carson 
children  were  not  entitled  to  one,  and,  U  we 
should  hold  that  they  were  so  entitled  prior 
to  the  time  appointed  by  the  will,  we  would 
be  making  a  new  will  for  Patrick  Henry 
Jones.  He  seems  to  have  been  quite  capa- 
ble of  making  his  own,  and  we  will  give 
effect  to  it 

4.  What  we  have  said  disposes  of  the 
case.  Questions  relating  to  equitable  con- 
version and  equitable  reconversion  seem  to 
ns  afield.  The  right  to  elect  to  reconvert 
into  real  estate  under  certain  conditions  and 
thus  avoid  a  sale  under  the  power  in  a  will 
treating  real  estate  as  converted  into  money, 
discussed  in  Williams  v.  Lobban,  206  Mo. 
399,  104  S.  W.  58,  is  not  controlling  in  this 
case.  In  the  Williams  Case  those  who  were 
to  take  under  the  will  were  definitely  deter- 
mined by  its  terms.  Without  awaiting  the 
execution  of  the  power  of  sale,  all  the  bene- 
ficiaries but  one  sold.  His  interest  passed 
by  execution  sale  under  the  ruling  in  Ene- 
berg  V.  Carter,  98  Mo.  647,  12  S.  W.  522,  14 
Am.  St.  Rep.  864.  It  was  held,  in  effect, 
that  though  the  estate  by  th«  terms  of  the 
will  was  subject  to  the  doctrine  of  equitable 
conversion,  yet  that  all  the  beneficiaries  had 
elected  to  reconvert  it  into  real  estate  by 
their  several  sales  and  deeds  made;  and 
that  a  grantee,  holding  under  mesne  convey- 
ances, held  the  land  freed  from  the  power 
to  sell  donated  to  the  executor  by  the  will. 
It  is  manifest  that  the  Williams  Case  is  not 
this  case. 

As  we  read  the  Mandlebaum  Case,  29 
Mich.  78,  18  Am.  Bep.  61,  somewhat  relied 
upon  by  plaintiff,  that  is  not  this  case.  That 
case  was  on  all  fours  with  the  Williams 


Case,  and,  in  discussing  the  prlneipleB  of 
law  underlying  the  Judgment  rendered, 
Chrlstlancy,  J.,  pointed  out  that  the  ques- 
tion did  not  involve  a  will  limiting  the  prop- 
erty' over  to  another.  On  page  89  of  29 
Mich.  (18  Am.  Rep.  61),  he  said:  "The  es- 
tate devised  is  not  a  conditional  one  to  be 
forfeited  or  to  revert  to  the  heirs  of  the 
testator,  or  to  go  over  to  others  on  a  breacb 
of  the  restrictions,  not  one  which  is  to  vest 
at  some  future  day,  or  upon  the  happening 
of  some  future  event,  but  an  absolute  vest- 
ed remainder  or  estate  in  fee,  and  thougli 
not  to  come  into  actual  enjoyment  until  tbe 
death  of  the  widow,  to  whom  a  life  estate 
is  given,  it  is  Just  as  much  vested  and  the 
devisees  have  Just  as  much  right  to  sell  tbe 
interest  or  estate  devised  as  if  there  had 
been  no  intervening  estate  for  life.  And 
the  question  of  validity  of  the  restriction  is, 
in  my  view,  precisely  the  same  in  all  its 
legal  aspects  as  if  no  life  estate  had  been 
given  to  the  widow,  but  the  whole  had  been 
given  in  fee  directly  to  these  devisees,  as 
an  absolute  estate  in  fee  and  in  possession, 
with  the  same  provisions  restricting  the 
power  of  sale." 

The  Mandlebaum  Case,  it  seems  to  us, 
lends  no  countenance  to  the  contention  of* 
plaintiff,  because  the  will  there  Is  essen- 
tially different  from  the  will  here.  Tbe 
same  may  be  said  of  the  wills  in  Judgment 
in  the  Sikemeler  Case,  124  Mo.  367,  27  S.  "W. 
551,  and  the  McQueen  Case,  131  Mo.  9,  31 
S.  W.  1043. 

I  am  inclined  to  the  individual  opinion- 
that  one  part  of  the  beneficiaries  under  a 
will  such  as  this  have  no  right  to  elect  to- 
reconvert  an  estate,  equitably  converted  in- 
to money,  back  into  real  estate,  and  have 
their  election  enforced  in  equity,  but  the 
point  Is  not  necessary  to  the  case,  and  there- 
fore is  reserved. 

Neither  is  it  necessary  to  decide  whether 
the  defendant,  Jones,  by  virtue  of  his  dis- 
charge as  executor  in  the  probate  court,  has 
lost  the  power  of  making  tbe  sale,  for  if  he 
has  not  lost  that  power,  then  he  can  make- 
it  when  the  time  arrives.  If  he  has  lost  it, 
then  it  may  be  that  a  court  of  equity,  rath- 
er than  see  a  trust  fail  for  want  of  a  trus- 
tee, will  appoint  one  to  execute  the  power. 
Or  it  may  be  that,  under  section  137,  Rev,. 
St  1899,  reading,  that  "The  sale  and  con- 
veyance of  real  estate  under  a  will  shall  be 
made  by  the  acting  executor  or  administra- 
tor with  the  will  annexed,  if  no  other  per- 
son be  appointed  by  the  will  for  the  pur- 
pose, or  if  such  person  fail  or  refuse  to  per- 
form the  trust"  an  administrator,  de  bonl» 
non,  cum  testamento  ann^co,  might  be  ap- 
pointed to  execute  the  power.  (See  authori- 
ties cited  in  counsels'  briefs.)  Those  are  in- 
teresting questions  which  naturally  will 
arise  when  the  right  time  comes,  but  a  con- 
sideration of  them  at  this  time  would  not 
only  be  in  the  nature  of  obiter,  but  would 
throw  no  light  on  tbe  turning  point  in  the 
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ease,  wblcb  Is  the  constrnctlon  of  the  wUl 
and  the  testator's  Intention. 

5.  We  do  not  think  the  facts  Justify  an 
Injnnctlon  restraining  plaintiff  and  those 
holding  nnder  him  from  prosecuting  farther 
BDits.  The  interpretation  of  the  will  was 
not  withont  difficulty.  Oounsel,  however 
learned,  are  allowed  some  latitude  in  hy- 
potheses and  theories  in  that  behalf.  The 
plaintiff  and  his  predecessor  were  entitled 
to  (^  into  court  on  one  hypothesis  or  an- 
other, BO  long  as  they  acted  in  good  faith, 
did  not  more  willfully  with  the  purpose  of 
harassing  and  annoying  defendants,  and 
were  willing  to  assume  the  burden  of  costs 
incident  to  an  unsuccessful  renture.  It  Is 
not  likely  another  suit  in  partition  will  be 
Instituted  during  the  widow's  life. 

The  decree  Is  reversed,  and  the  bill  Is  or- 
dered dismissed.  All  concur,  except  WOOD- 
SON, J.,  not  sitting. 


UATHIBSON  T.  ST.  LOUIS  &  S.  P.  RT.  CO. 

(Sapreme  Court  of  Missouri,   Division  No.   1. 

Feb.  25,  :1909.     Rehearing  Denied 

March  13,  1909.) 

t  EVIDBHCB  (I  85*)— JUIXQXAI,  NOTIC»-SrAT- 

UTKs  OF  Other  States. 

The  courts  of  this  state  do  not  take  judi- 
cial notice  of  the  statute  of  another  state. 

[EA.    Note.— For   other   cases,    see    Evidence, 
Cent  Dig.   H  35,  51;    Dec.  Dig.  |  85.*] 

2.  Pleadiro  (i  876*)  — Issues  — Adhissions 
BT  Rbflt. 

Where  the  answer  pleads  the  entire  stat- 
nte  on  which  the  action  is  founded,  and  the 
reply  admits  the  truthfulness  of  such  plea,  the 
entire  statute  is  before  the  court,  though  the 
petition  contains  only  a  portion  thereof. 

[Ed.    Note.— For   other   cases,    see   Pleading, 
Dec.  Dig.  I  378.*] 

3.  Masteb  and  Servant  (|  256*)— Irjubt  to 
Sebvant  — Action  — SuFFiciENCT  of  Peti- 
TioR— Notice  of  Injdby. 

A  petition  against  a  railroad  comiMny  for 
inJDries  to  an  employ^,  under  a  statute  making 
railroad  companies  liable  for  injuries  to  any 
employ^  tbroueb  the  negligence  of  its  agents 
or  employes  If  be  gives  "notice  in  writing  of 
the  injniy  so  sustained,"  is  insuflBcient  if  it 
Mia  to  allege  the  giving  of  such  notice. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  i  812;   Dec  Dig.  {  256.*] 

4.  Appeai,  and  E^bbob  (|  171*)— Review- 
Scope   AND    TllEOBT    of   CASE. 

Where  an  action  was  tried  as  If  based  on  a 
statute,  plaintiff  will  not  be  allowed,  on  re- 
view, to  base  the  action  on  the  owunon  law. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  H 1033-1069 ;  Dec,  Dig.  171.  *J 

5.  Common  Law  ({  11*)— Tebbitobt  Subject 
to. 

The  territory  which  now  composes  the  state 
of  Kansas,  having  been  acquired  by  the  United 
States  under  a  treaty  with  France,  was  never 
subject  to  the  common  law  of  E2ngland. 

[Ed.    Note. — For    other    cases,    see    Common 
Law,  Cent.  Dig.  |  9;    Dec.  Dig.  |  11.*] 

6.  Evidence  (|  80*)  —  Pbesuiiptions  —  Com- 
mon Law. 

The  preapmptioa  that  the  common  law 
b  in  force  in  another  state  applies  only  to  those 


states  which  were  carved  out  of  English  ter- 
ritory. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  |_101;  Dec.  Dig.  |  80;*  Common 
Law,  Cent  Dig.  {{  14-16.] 

7.  Statutes  (J  281*)— Pleading  Statutes. 

To  be  available  in  an  action  in  the  state, 
a  statute  of  another  state  adopting  the  com- 
mon law  must  be  pleaded. 

[Ed.  Note.— For  other  cases,  see  Statutes, 
Dec.  Dig.  §  281.*] 

8.  Plbadj^o  (8  180*)— Sufficiency  of  Peti- 
tion—Aides  BY  Reply. 

Plaintiff  must  recover.  If  at  all,  on  the 
cause  of  action  stated  in  the  petition,  and  not 
on  one  stated  in  the  reply. 

[Ekl.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  |  358;   Dec.  Dig.  {  180.*] 

Appeal  from  Circuit  Court,  Jackson  Coun- 
ty;   H.  L.  MeCune,  Judge. 

Action  by  William  A.  Mathleson  against 
the  St  Louis  &  San  Francisco  Railway  Com- 
pany. From  a  Judgment  for  plaintiff,  defend- 
ant appeals.     Reversed. 

This  cause  was  begun  in  the  circuit  court 
of  Jackson  county  to  recover  damages  for  per- 
sonal injuries  alleged  to  have  been  sustained 
by  plaintiff,  on  December  1,  1903,  whilst  he 
was  employed  as  a  member  of  a  switching 
crew  working  in  defendant's  yards  In  Kan- 
sas City,  Kan.  A  trial  was  had  which  result- 
ed in  a  Judgment  for  plaintiff  for  the  sum 
of  $15,000,  and  defendant  duly  appealed  the 
cause  to  this  court  The  petition,  in  sub- 
stance, alleged  the  incorporation  of  the  de- 
fendant; that  on  the  Ist  day  of  December, 
1903,  plaintiff  was  employed  as  a  switchman 
in  the  defendant's  yards  In  Kansas  City,  Wy- 
andotte county,  Kan.,  and  was  eng^aged  on 
said  day  in  switching  freight  cars  into  the 
packing  plant  of  the  Fowler  Packing  Com- 
pany; that  plaintiff  was  a  member  of  a 
switching  crew  under  the  charge  and  control 
of  an  agent  servant  and  vice  principal  of 
defendant  named  Merten,  and  that  in  the 
course  of  his  employment  plaintiff  was  upon 
a  string  of  freight  cars  being  switched  into 
said  plant,  and  Merten  was  alongside  of 
said  cars ;  that  he  (Merten)  notified  the  plain- 
tiff that  he  was  about  to  uncouple  the  last 
two  cars,  and  plaintiff  was  thereupon  pro- 
ceeding along  the  top  of  such  string  of  freight 
cars,  relying  upon  the  notification  of  said 
Merten,  and  was  passing  from  the  top  of 
the  third  car  to  the  top  of  the  fourth  car 
when  said  Merten  carelessly  and  negligently, 
and  without  warning  to  plaintiff,  uncoupled 
the  cars  between  said  third  and  fourth  cars,, 
thereby  causing  said  cars  to  separate,  and 
causing  said  plaintiff  to  fall  to  the  track  be- 
low, striking  upon  the  cross-ties,  and  wound- 
ing him  as  thereinafter  set  out  The  peti- 
tion further  alleged  as  follows:  That  at  all 
times  hereinafter  mentioned  it  was  and  Is 
provided  by  the  laws  of  the  state  of  Kansas, 
as  follows:  "Every  railroad  company  organ- 
ized or  doing  business  in  this  state  shall  be 


•For  othsr  cases  s«*  same  topic  and  section  NUMBBK  In  Dec.  ft  Am.  Dlga.  1907  to  date,  &  Reporter  Indexes 
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liable  for  all  damages  to  any  employe  of  such 
company  In  consequence  of  any  negligence  of 
its  agents,  or  by  any  mismanagement  of  its 
engineers  or  other  employ^  to  any  person 
sustaining  snch  damage"  "Ttiat  said  inju- 
ries to  plaintiff  were  directly  caused  by  the 
carelessness  and  negligence  of  the  defend- 
ant, its  agents,  servants  and  employes.  In 
this:  That  said  foreman,  Merten,  carelessly, 
negligently,  and  unskillfully,  and  without 
warning  to  plaintlflT,  uncoupled  said  freight 
cars  at  a  point  where  plaintiff  was  passing 
from  one  of  said  cars  to  the  other,  where  he 
knew,  or  by  the  exercise  of  reasonable  care 
might  have  known,  that  plaintiff  was  In  a 
position  of  imminent  peril  upon  the  tops  of 
said  cars,  and  engaged  in  passing  from  the 
one  to  the  other ;  that  said  Merten  careless- 
ly, negligently,  and  unskillfully,  and  without 
warning  to  plaintiff,  uncoupled  the  third  car 
from  the  fourth  car,  after  having  notified  the 
plaintifT  that  he  was  about  to  cut  off  but  two 
of  said  cars,  thereby  cutting  off  three  of  said 
cars,  although  he  knew,  or  by  the  exercise 
of  reasonable  care  might  have  known  that 
plaintiff  was  in  a  position  of  peril,  passing 
along  the  tops  of  said  cars,  and  liable  to  l>e 
thrown  thereby  to  the  track  below."  The 
petition  alleges  that  by  reason  of  the  forego- 
ing negligent  acts  of  the  defendant,  its  agent, 
servant,  vice  principal,  and  foreman,  Merten, 
the  plaintiff  was  thrown  from  his  position 
on  top  of  said  freight  cars,  and  fell  to  the 
cross-ties,  and  thereby  his  feet,  and  the  bones, 
muscles,  flesh,  cords,  and  sinews  thereof, 
were  bruised,  crushed,  sprained,  and  broken, 
and  the  arches  of  both  feet  were  broken,  so 
that  the  insteps  were  sunken  and  depressed, 
and  that  plaintiff  has  suffered,  and  will  in 
the  future  continue  to  suffer,  great  pain  and 
anguish  of  mind  and  body,  and  had  lost  all 
of  his  time  and  earnings,  and  will  continue  to 
lose  them  in  the  future;  that  such  injuries 
were  permanent,  and  that  plaintiff's  earn- 
ing capacity  had  been  entirely  destroyed,  all 
to  his  damage  in  the  sum  of  $15,000,  for 
which  Judgment  was  prayed.  The  answer  of 
the  defendant  contained  a  general  denial,  a 
plea  of  contributory  negligence,  and  a  plea  of 
assumption  of  risk.  It  also  contained  the 
following  allegations:  "(4)  For  a  fourth  and 
further  answer  and  defense  to  said  amended 
petition  defendant  avers  that  plaintiff  has 
stated  in  said  petition  that  he  was  working 
for  defendant  in  and  about  its  yards  and  con- 
nections in  Wyandotte  county,  Kan.,  and  that 
at  the  time  he  was  injured  he  was  working 
in  said  Wyandotte  county,  Kan.,  and  the  ac- 
cident of  which  plaintiff  complains  in  his  pe- 
tition happened  in  said  county  and  state  of 
Kansas.  Defendant  further  avers  that  the 
law  of  the  state  of  Kansas  set  up  in  said 
amended  petition  was  amended  on  March  4, 
1903,  by  the  Legislature  of  the  state  of  Kan- 
sas, and  as  amended  is  as  follows:  'Every 
railroad  company  organized  or  doing  business 
in  this  state  shall  be  liable  for  all  damages 
done  to  any  employ^  of  said  company  In  con- 


sequence of  any  negligence  of  its  agents,  or 
by  any  mismanagement  of  its  engineers,  or 
other  employes,  to  any  person  sustaining  such 
damage;  provided,  that  notice  in  writing  of 
the  injury  so  sustained,  stating  the  time  and 
place  thereof,  shall  have  been  given  by  or  on 
behalf  of  the  person  injured  to  such  railroad 
company  within  ninety  days  after  the  occur- 
rence of  the  accident.'  Defendant  further 
avers  that  plaintiff  has  failed  to  comply  with 
said  law  of  the  state  of  Kansas,  in  that  he 
has  failed  to  give  to  defendant,  within  90 
days  after  the  occurrence  of  said  accident, 
any  notice  of  the  injury  sustained  by  him, 
stating  the  time  and  place  thereof,  and  that 
by  reason  thereof  plaintiff  cannot  recover 
herein."  The  reply  filed  by  the  plaintiff  de- 
nied the  allegations  of  the  defendant's  an- 
swer, and  further  pleaded  that  the  plaintiff 
had  given  notice  to  the  defendant  within  90 
days  after  the  occurrence  of  the  accident. 

W.  P.  Evans,  I.  P.  Dana,  and  W.  J.  Orr. 
for  appellant  Walsh  &  Morrison  and  VirgU 
Coukiing,  for  respondent 

WOODSON,  J.  (after  stating  the  facts  as 
above).  1.  Counsel  for  appellant  insists  that 
the  petition  filed  herein  does  not  state  facts 
sufllcient  to  constitute  a  cause  of  action. 
This  action  is  based  upon  the  statute  of  Kan- 
sas, set  out  in  full  in  appellant's  answer. 
By  reading  the  petition  it  will  be  seen  that- 
all  of  that  part  of  the  statute  beginning  with 
the  word  "provided"  and  ending  with  the 
word  "accident"  was  not  pleaded  in  the  peti- 
tion. The  law  is  too  well  settled  to  require 
the  citation  of  authorities  in  support  thereof 
that  the  courts  of  this  state  will  not  take 
Judicial  notice  of  legislative  enactments  of 
our  sister  states;  and,  were  It  not  for  the 
fact  that  the  answer  of  appellant  pleads  the 
entire  act,  only  a  portion  of  it  would  be  be- 
fore us.  But  since  the  answer  pleads  the  en- 
tire section,  and  the  reply  admits  the  trucn- 
f  ulness  of  that  plea,  we  must  hold  that  the 
entire  act  is  properly  before  the  court.  That 
statute  does  not  purport  to  give  an  absolute 
cause  of  action  in  favor  of  an  employ^  of 
a  railroad  company  who  is  Injured  through 
the  negligence  of  its  engineers  or  other  em- 
ployes, but  only  gives  the  injured  employe 
that  right  provided  be  gives  the  company 
notice  in  writing  of  the  injuries  sustained, 
and  of  the  time  and  place  it  occurred,  witbiu 
90  days  after  the  accident  occurred.  That 
being  true,  then  it  is  clear  respondent  had  no 
cause  of  action  until  he  gave  the  statutory 
notice.  In  other  words,  it  is  apparent  from 
reading  the  statute  that  the  company  whs 
not  liable  for  such  damages  merely  because 
respondent  was  injured  by  other  employes 
of  the  company,  for  the  simple  reason  that 
he  had  no  cause  of  action  under  the  statute 
until  the  notice  was  properly  given.  The 
giving  of  that  notice  was  one  of  the  essential 
elements  of  respondent's  case,  and  it  should 
therefore  have  been  alleged  In  the  petition. 
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and  established  by  the  proof,  before  he 
would  have  been  entitled  to  a  recovery. 
Without  that  allegation  the  petition  is  fatal- 
ly defective,  and  does  not  state  facts  suffi- 
cient to  constitute  a  cause  of  action. 

Where  the  right  of  the  plaintiff  to  recover 
depends  upon  conditions  stated  In  the  same 
section  of  the  statute  which  gives  the  right 
of  action,  then  the  petition  must  allege  the 
performance  of  those  conditions  or  require- 
meats,  otherwise  It  will  state  no  cause  of 
action.  Mclntoeh  v.  Railroad,  103  Mo.  131, 
15  S.  W.  80.  In  the  case  above  cited.  Bar- 
day,  J.,  in  discussing  the  question  of  plead- 
ing a  cause  of  action  given  by  a  similar  stat- 
ute, used  the  following  language:  "It  was 
expressly  held  In  Barker  v.  Railroad  (1886) 
M  Mo.  86,  14  S.  W.  280,  that  any  person 
claiming  statutory  damages  for  the  death  of 
another,  under  section  2121,  Rev.  St  1879, 
must,  both  by  pleading  and  proofs,  bring 
himself  within  its  terms.  Here  the  action 
was  brought  within  the  time  (six  months) 
during  which  the  widow  of  deceased  (had  he 
left  one)  would  have  had  the  exclusive  right 
to  sue.  Yet,  the  petition  does  not  even  show 
that  be  was  unmarried  when  he  died.  The 
right  of  the  parents  to  maintain  the  action 
dq>end9  in  part  on  the  facts  that  he  left 
neither  widow  nor  minor  children  anrviving 
him,  and  that  those  facts  should  be  alleged 
and  proved,  if  denied."  This  court  In  the 
case  of  Reno  t.  City  of  St.  Joseph,  169  Mo. 
M2,  70  8.  W.  123,  recognized  the  necessity  of 
pleading  the  notice  required  by  section  5724. 
Rev.  St  1899  (Ann.  St  1906,  p.  2909),  which 
only  requires  the  notice  to  be  given  before 
an  action  can  be  maintained,  and  does  not 
withhold  the  right  of  action  Itself  until  the 
notice  is  given,  as  in  the  case  under  the  Kan- 
sas statute.  If  it  Is  necessary  to  plead  the 
statute  in  the  former  case,  then  a  fortiori 
should  it  be  pleaded  In  the  matter.  And  the 
same  view  of  the  matter  was  taken  by  the 
Kansas  City  Court  of  Appeals  in  the  case  of 
Bnmette  v.  St  Joseph,  112  Mo.  App.,  loc.  dt 
669,  87  S.  W.  688.  To  the  same  effect  is 
Baird  v.  Railway  Co.,  146  Mo.,  loc.  cit  279, 
48  S.  W.  78.  We  are  therefore  of  the  opin- 
ion the  petition  does  not  state  facts  sufficient 
to  constitute  a  cause  of  action. 

2.  Counsel  for  resimndent  seeks  to  avoid 
the  result  of  the  conclusions  reached  In  para- 
graph 1  of  this  opinion  by  Insisting  that  the 
petition  states  a  good  cause  of  action  under 
the  common  law,  and  that  he  Is  entitled  to 
recovery  Independent  of  the  statute  pleaded. 
In  our  opinion  that  contention  is  untenable ; 
and  It  is  apparent  from  reading  the  petition 
that  the  suit  Is  bottomed  upon  the  statute, 
and  no  attempt  whatever  was  made  to  state 
a  cause  of  action  under  the  common  law. 
The  record  also  shows  that  the  case  was 
tried  upon  that  theory;  and  he  should  not  be 
permitted  now  to  change  fronts  In  this  court 
Bnt,  Independent  of  that,  the  territory  which 
now  composes  the  state  of  Kansas  was  ac- 
quired from  France  by  the  United  States  un- 


der a  treaty  dated  April  30,  1803,  and  conse- 
quently was  never  subject  to  the  common 
law  of  England.  The  presumption  that  the 
common  law  Is  in  force  in  a  sister  state  ap- 
plies only  to  those  states  which  are  carved 
out  of  English  territory. 

The  St  Louis  Court  of  Appeals,  in  the  case 
of  McManus  v.  Railroad  Co.,  118  Mo.  App., 
loc.  dt  160,  161,  04  S.  W.  743,  stated  the 
rule  In  the  foUowlng  language:  "The  laws 
of  the  state  of  Idaho,  If  it  has  any,  in  regard 
to  blocking  guard  rails,  were  not  offered  In 
evidence.  The  United  States  acquired  terri- 
tory out  of  which  the  state  of  Idaho  was 
carved  from  Spain  by  the  treaty  of  Febru- 
ary 22,  1819,  promulgated  February  22,  1821, 
between  the  United  States  and  the  King  of 
Spain.  Hence  Idaho  was  never  subject  to 
the  laws  of  England,  and  the  presumption 
cannot  be  Indulged  that  the  common  law  Is 
In  force  In  that  state;  and,  in  the  absence  of 
proof  of  its  laws,  we  must  apply  the  laws 
of  this  state  in  determining  whether  or  not 
It  was  proper  to  submit  to  the  Jury  to  find 
whether  the  defendant  was  or  was  not  negli- 
gent in  falling  to  block  Its  guard  rails, 
riato  T.  Mulhall,  72  Mo.  C22;  McDonald  v. 
Life  Ass'n,  154  Mo.  618,  55  S.  W.  999;  Hur- 
ley V.  Railroad,  57  Mo.  App.  675;  Wltascheck 
V.  Glass,  40  Mo.  App.,  loc.  dt  215."  Speak- 
ing to  the  same  point  this  court  in  Flato  v. 
MulhaU,  72  Mo.  525,  said:  "As  the  contract 
for  the  acceptance  was  made  in  Texas,  and 
as  the  acceptance  Itself  was  to  have  been 
made  In  Illinois,  and  the  remedy  Is  sought  in 
this  state.  It  becomes  material  to  inquire 
what  law  Is  to  govern  us  In  determining  the 
rights  of  the  parties.  The  validity  and  legal 
effect  of  the  contract  alleged  must  depend 
upon  the  law  of  the  place  where  it  was 
made.  Carnegie  v.  Morrison,  2  Mete.  (Mass.) 
397:  Bissell  v.  Lewis,  4  Mich.  459.  The  con- 
tract of  acceptance  was  of  course  valid  by 
the  law  of  Illinois,  where  it  was  to  be  given; 
but  as  the  defendants  refused  to  give  any  ac- 
ceptance whatever,  the  law  of  Illinois  is  not 
material.  This  suit  for  a  breach  of  a  prom- 
ise to  accept  made  in  Texas,  the  nature  and 
extent  of  the  obligation  assumed  by  the  de- 
fendants in  making  such  promise,  assuming 
that  it  has  been  proved,  should  properly  be 
determined  by  the  law  of  that  state.  Under 
the  previous  decisions  of  this  court  however, 
we  cannot  take  Judicial  notice  of  the  laws 
of  Texas,  and  they  were  not  offered  In  evi- 
dence. Counsel  for  the  plaintiff  ask  us  to 
presume,  in  the  absence  of  evidence,  that 
the  common  law  is  In  force  in  Texas.  This 
presumption  can  only  be  Indulged  with  ref- 
erence to  those  states  which,  prior  to  becom- 
ing members  of  the  Union,  were  subject  to 
the  laws  of  England.  Texas  was  a  part  of 
the  Spanish  possessions  on  this  continent; 
and,  if  the  common  law  ever  prevailed  there, 
or  now  prevails  there,  it  must  be  by  virtue 
of  some  statutory  provision,  of  which  wo 
cannot  take  Judicial  notice.    As  no  evidence 
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was  Introduced,  and  no  presnmptlon  can  be 
Indulged  as  to  the  lex  loci  contractus,  tbe 
law  of  the  fomm  muat  govem."  Tbe  Su- 
preme Court  of  Arkansas  announced  tbe 
same  rule  as  to  the  laws  of  Texas,  in  Brown 
V.  Wright,  58  Ark.  26,  22  8.  W.  1022,  21  L. 
R.  A.  4G7:  "It  is  insisted  that  the  money  be- 
came tbe  property  of  tbe  husband  by  the  rule 
of  tbe  common  law.  We  cannot  presume  that 
the  \ftw  Is  In  force  there.  Thorn  v.  Weath- 
erly,  60  Ark.  237,  7  S.  W.  33;  Gamer  t. 
Wright.  62  Ark.  385,  12  S.  W.  785,  6  I*  R 
A.  715."  And  with  reference  to  tbe  laws 
of  Indian  Territory,  in  Garner  v.  Wright, 
62  Ark.  385,  12  S.  W.  785.  6  L.  R.  A, 
716,  the  Arkansas  court  said:  "In  simi- 
lar cases  the  courts  of  this  state  will  gen- 
erally presume  the  common  law  to  "be  in 
force  In  another  state.  Cox  v.  Morrow,  14 
Ark.  603;  Thorn  v.  Weatherly,  60  Ark.  213, 
7  S.  W.  33.  But  this  presumption  is  indulg- 
ed as  to  those  states  only  that  have  taken 
tbe  common  law  as  a  basis  of  their  juris- 
prudence. Such  a  presumption  would  not  be 
indulged  as  to  the  laws  of  the  states  of 
Louisiana  and  Texas,  because  we  know  that 
their  jurisprudence  is  founded  upon  a  dlf> 
ferent  system.  The  same  reason  forbids 
such  a  presnmptlon  as  to  the  laws  of  the 
Indian  Territory,  for  we  know  that  no  sys- 
tem of  law  has  been  adopted  there."  The 
rule  Is  clearly  expressed  in  De  Sonora  ▼. 
Bankers'  Mutual  Casualty  Co.  (Iowa)  95  N. 
W.  232,  thus:  "We  know  that  Mexico  was  a 
Spanish  province  for  about  300  years,  and 
then  became,  and  still  is,  a  republic.  At  no 
period  of  its  history  has  it  been  under  Brit- 
ish sovereignty.  Its  instltntlons  are  Latin, 
and  not  Anglo-Saxon,  and  the  common  law 
is  not  presumed  to  be  in  force  In  uny  state 
or  country  where  BSngltsh  Institutions  have 
not  been  established.  Savage  v.  O'Nell,  44 
N.  Y.  298;  Davison  v.  Gibson,  56  Fed.  443, 
5  C.  C.  A.  643;  Norris  v.  Harris,  16  Cal. 
226;  Flato  y.  Mnltaall,  72  Mo.  622;  Brown  y. 
Wright,  68  Ark.  20,  22  S.  W.  1022,  21  li.  R. 
A.  467;  13  Am.  &  Eng.  EJnc.  of  Law,  1065.' 
From  tbe  foregoing  observations  It  Is  seei 
that  the  common  law  never  existed  In  the 
state  of  Kansas,  without  it  has  been  adopted 
by  statute;  but,  as  there  is  no  allegation  in 
tbe  petition  or  plea  that  such  a  statute  ex- 
ists in  that  state,  we  would  be  unauthorized 
to  consider  it,  even  though  such  statute  does 
exist 

Counsel  for  respondent  attempts  to  evade 
&e  effects  of  bis  failure  to  plead  the  entire 
section  of  the  Kansas  statute,  and  bis  com- 
pliance therewith,  by  alleging  In  bis  reply 
that  be  had  given  the  notice  required  there- 
by within  00  days  from  the  date  of  the  In- 
jury. The  law  in  this  state  is  well  settled  to 
tbe  effect  that  tbe  plaintiff  must  recover,  if 
at  all,  upon  tbe  cause  of  action  stated  In  tbe 
petition,  and  not  upon  one  stated  in  tbe  re- 
ply.   Hill  V.  Rich  Hill  Coal  Co.,  119  Mo.  9, 


24  S.  W.  223;  Rhodes  t.  Holladay-KIotz  Co., 
105  Mo.  App.  279,  79  S.  W.  1145;  Milliken 
V.  Commission  Co.,  202  Mo.,  loc.  cit  654,  lOO 
S.  W.  604.  So,  if  we  consider  the  peUtlon 
from  any  view  presented,  it  fails  to  state  a 
cause  of  action. 

We,  therefore,  reverse  tbe  judgment  and 
remand  the  cause.   All  concur. 


(' 


If     I    JL 


rULTON  V.  FREELAND  et  aL 

(Supreme  Court  of  Missouri,   Division   No.  1. 
March  31,  1909.     Rehearinai  Denied 
April  13,  1909.)    \. 

1.  Wills  ({  164*)— Undub  Inii«knci!— Ad- 
icissiBiLiTT  or  Evidence.        ' 

Evidence  of  Illicit  relations  between  testa- 
tor and  his  second  wife  before  marriage  is  too 
remote  to  prove  undue  inflaence  as  to  a  will 
drawn  about  eiglit  years  thereafter. 

[Ed.  Note.— For  other  cases,  r>e  Wills,  Dec 
Dig.   i  164.»] 

2.  Wills  ({  38*)— Mkntal  Incafaoitt  of 
Testatob— "Insane  Delusion." 

There  is  no  such  thine  as  an  insane  delu- 
sion founded  on  facts,  and,  if  tbe  idea  enter- 
tained has  for  a  basis  anything  substantial,  it  is 
not  a  delusion. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent. 
Dig.  iJ  78-81;    Dec.  Dig.  |  38.* 

For  otber  definitions,  see  Words  and  Phrases, 
vol.  4,  pp.  3644-3646;    vol.  8,  p.  7689.] 

8.  Wills  (8  65*)— Mental  Incapacitt  ot 
Testatob  —  Insane  Delusion  —  Insuffi- 
ciENCT  OF  Evidence. 

Evidence  held  not  to  show  an  insane 
delusion  on  the  part  of  a  testator  as  to  a  con- 
spiracy by  his  former  divorced  wife  and  her 
relations  to  do  bim  bodily  injury, 

[Ed.  Note.— For  other  cases,'  see  Wills,  Dec 
Dig.  {  65.*] 

4.  Wills  (5  163*)  —  Urdux  Influbncb  bt 
Wife— Pbesdmption. 

The  fact  that  testator's  wife  is  the  chief 
beneficiary  raises  no  presumption  of  undue 
influence,  though,  if  the  testator  was  weak  men- 
tally and  bis  wife  transcended  the  limit  of  th» 
rule,  and  attempted  to  foist  on  bim  a  will  of 
her  own  dictation,  a  different  question  would  he- 
presented.  " 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent. 
Dig.  I  391 ;   Dec.  Dig.  S  163.*] 

5.  Wills  (J  166*)  —  Undue  Influence  bt 
Wife  —  Illicit  Relations  Before  Mab- 
biaqe  as  Evidence. 

Where  evidence  of  illicit  relations  before 
marriage  to  show  undue  Influence  by_  a  wife  a» 
to  her  husband's  will  is  admitted,  it  must  be- 
followed  by  acts  of  undue  influence  after  mar- 
riage.X 

[Ed/Note.— For  other  cases,  see  Wills,  Dec 
Dig.   i  166.  •] 

6.  Wills  (J  163*)— Undue  Influence— Pbb- 

SUUFTION. 

A  will  in  favor  of  a  mistress,  or  one  witik 
whom   testator's   relations   have   been  _  meretri- 
cious, raises  no  presumption  of  undue  influence. 
[E!d.  Note.— For  otber  cases,  see  Wills,  Gent. 
Dig.  {  395 ;    Dec  Dig.  {  163.*] 

7.  Wills  (5  163*)— Undue  Influence— Bub- 
den  OF  Pboof. 

The  burden  is  on  contestant  to  show  undue 
influence  as  to  a  will. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  I  389;    Dec  Dig.  {  163.*] 
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8.  JWrnta   (I    lee*)— Undti*  Inhubncb— In- 

HUWICIERCT   OF   BVIDENCB. 

Evidence  held  not  to  show  nndne  influence 
as  to  a  will. 

[ESd.  Note.— For  other  cases,  see  Wills,  Dec. 
EHg.    S  186.*] 

Appeal  from  Oircnlt  Ourt,  Holt  Ciounty; 
'W.   C  BUllson,  Judge. 

Action  by  James  M.  Fulton  against  Jo- 
Beplk  It.  Freeland  and  others.  From  a  judg- 
ment for  defendants,  plaintiff  appeals.  Af- 
armed. 

T.  C.  Dungan,  O.  F.  Booher,  and  Geo.  W. 
Wright,  for  appellant  J.  W.  Peery,  for  ap- 
pellees. 

GRAVES,  J.  Action  by  plaintiff,  tbe  son 
of  William  J.  Fulton,  deceased,  contesting 
tbe  -will  of  deceased  made  in  March,  1889. 
By  said  win  it  was  provided:  (1)  Expenses 
of  funeral  to  be  paid  out  of  personal  prop- 
erty; (2)  that  executor  sell  so  much  of  tes- 
tator's property  as  may  be  required  to  pay 
debts  and  pay  same;  and  (3)  beqxiest  of  $1 
"and  more"  to  the  plaintiff. 

Tbe  remaining  four  paragraphs  or  items 
of  this  will  read: 

"Item  4th.  I  hereby  devise  and  bequeath 
to  my  beloved  wife,  Elzle.  all  tbe  residue  of 
my  estate,  both  real  and  personal. 

"Item  6th.  In  case  my  said  wife  shall 
die  before^  or  with  me,  I  herein  devise  the 
residue  of  my  estate  to  my  stepdaughter, 
lizzie  McPike,  in  estate  tail  to  her  and  the 
heir  or  heirs  of  her  body  forever. 

"Item6tlL  In  case  my  stepdaughter  dies 
without  Issue  I  devise  the  said  residue  of 
my  estate  one-half  to  Pauline  Engieman  of 
Parkville,  Missouri,  and  one-half  to  Mary 
Scott  of  Pueblo,  Colo. 

"Item  7th.  I  hereby  appoint  Joseph  !>. 
Freeland  to  execute  this,  my  last  will  and 
te^ment."  . 

^Grounds  of  contest,  as  alleged,  were:  >  (1) 
Tfiht  said  will  was  executed  "by  'and 
through  the  fraud,  deception,  persuasion, 
and  undue  Influence  of  the  defendant  sazie 
Fulton  and  Joseph  L.  Freeland,  Lizzie  Mc- 
Pike,  and  J.  P.  Tucker,  or  one  or  all  of 
them,  and  of  other  persons  related  to  said 
Elzle  Fulton  or  friendly  to  her,  and  conspir- 
ing and  conniving  with  her  to  procure  said 
instrument,  whose  names  are  to  this  plain- 
tiff unknown,  and  for  that  reason  cannot  be 
here  stated."  (2)  Testamentary  Incapacity, 
thus  stated:  '^hat  long  prior  to  the  sign- 
tug  and  publishing  of  said  instrument  the 
mind  of  said  William  J.  Fulton  has  become 
diseased  and  subject  to  a  morbid  delusion 
and  balluclnation  amounting  to  a  permanent 
and  fixed  insanity  incapable  of  being  re- 
moved and  eradicated  from  the  mind  of 
said  testator,  which  said  delusion  was  in 
substance  that  the  plaintiff  herein  and  said 
testator's  divorced  wife  had  entered  into  a 
conspiracy  for  the  purpose  of  inflicting  bod- 


ily injuries  upon  said  testator,  and  to  wreck 
said  testator  financially;  that  said  delusion 
was  without  reason  and  unfounded  in  any 
fact  or  substance  whatever,  but  purely  a 
delusion  and  Insane  conception  of  said  tes- 
tator induced,  created  and  perpetuated 
fraudulently  and  wrongfully  by  the  defend- 
ant Elzle  Fulton  and  her  friends  until  his 
death,  February  9,  1902,  for  the  purpose 
and  with  the  intention  of  procuring  from 
said  testator  the  w'lll  sought  in  this  nro- 
ceeding  to  be  vacated  and  annulled."  /And 
(3)  a  general  charge  (in  which  is  plead  the 
alleged  evidence)  of  a  fraudulent  scheme 
upon  the  part  of  Elzie  Fulton,  then  Elzie 
MePlke,  a  widow,  beginning  In  1876,  when 
testator  was  married  to  another  woman,  by 
which  the  said  Elzle  by  illicit  relations  with 
deceased  sought  to  gain  uudue  Influence 
over  him,  separate  him  and  his  wife,  and 
then  marry  him,  and  procure  the  will  in 
question  securing  to  her  and  her  relations 
the  property  and  estate  of  deceased,  which 
alleged  fraudulent  scheme  it  is  charged  was 
carried  out  by  the  said  Elzie  and  others.  \ 

By  answer  the  defendant  admitted  t)^ 
execution  and  probate  of  the  will,  the  death 
of  testator  February  9,  1002,  the  qualifica- 
tion of  defendant  Freeland  as  executor,  and 
denied  all  other  allegations.  Further  an- 
swering, they  averred  that  William  J.  Ful- 
ton was  a  citizen  of  Platte  county  when 
said  will  was  made  and  published,  over  the 
age  of  21  years  and  of  sound  mind,  and 
that  the  said  will,  a  copy  of  which  was  at- 
tached to  the  answer,  was  the  last  will  and 
testament  of  William  J.  Fulton,  and  prayed 
that  the  same  might  be  so  declared. 

Reply,  general  denial  of  the  new  matter 
in  the  answer, 

^s  above  stated,  plaintiff  Is  a  son  of  de- 
ceased by  a  first  wife.  Defendant  Elzle 
Fulton  is  the  second  wife  and  widow  of  de- 
ceased^ Lizzie  McPike  Is  the  daughter  of 
Elzie  Fulton  by  her  first  husband,  William 
McPike,  and  Pauline  Engieman  and  Mary 
Scott  are  sisters  of  Elzle  Fulton. 

The  history  of  this  cause  as  depicted  by 
the  versatile  pen  of  plaintiff's  learned  coun- 
sel lacks  only  stage  settings  for  a  modern 
play.  More  or  less  of  It  will  be  required  for 
a  proper  understanding  of  the  points  in  dis- 
pute, and  especially  on  the  point  made  that 
the  trial  court  erred  in  excluding  certain 
testimony  offered.  The  suit  was  brought 
in  Platte  county,  bat  on  change  of  venue 
was  tried  In  Holt  county. 

In  1S52,  William  J.  Fulton  was  married 
at  Adraln,  N.  Y.,  to  Mary  J.  Hadley,  then  a 
girl  of  14  years  and  an  orphan.  The  young 
wife  had  inherited  17  acres  of  land  and 
some  money  from  her  father.  The  young 
couple  remained  there,  on  this  place,  until 
1863,  when  they  removed  to  Wyandotte, 
Kan.  Prior  to  this  removal  the  plaintiff  in 
this  case  was  bom  of  this  marriage.     In 
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1876,  the  Fultons  remoTed  to  ParkvlUe.  Up- 
on reaching  the  West,  William  J.  Fulton 
began  contracting  with  a  railroad  company 
to  furnish  ties,  timber,  and  wood,  and 
though  he  and  his  wife,  Mary,  suffered  the 
hardships  of  tie  camps,  there  was  amassed 
considerable  property.  Troubles  began 
shortly  after  the  removal  to  ParkvIUe.  Two 
miles  south  of  Parkville,  and  In  the  neigh- 
borhood wherein  William  J.  Fulton  had 
large  interests  and  Vas  working  many 
men,  lived  the  widow  McPike  on  what  is 
known  as  the  "Roberts  farm,"  the  old  home- 
stead of  Mr.  Roberts,  father  of  Mrs.  Mc- 
Pike, and  the  borne  of  Mrs.  McPIke  before 
her  marriage  to  William  McPike.  Fulton 
acquired  an  interest  in  this  farm,  and  he 
and  Mrs.  McPike  farmed  it  together.  Mr. 
Fulton  at  that  time  was  a  business  maa  of 
large  affairs,  and  it  Is  claimed  by  the  plain- 
tiff that  Mrs.  McPike  at  this  time  conceiv- 
ed the  idea  of  separating  Fulton  and  his 
wife,  Mary,  and  ultimately  marrying  Ful- 
ton, and  then  procuring  a  will  of  the  char- 
acter of  the  one  finally  made,  and  to  this 
end  she  used  all  the  wiles  of  a  crafty  wid- 
ow, even  to  the  extent  of  maintaining  illicit 
relations  with  Fulton.  The  evidence  at  the 
trial  was  largely  by  deposition,  and  a  great 
mass  of  It  pertained  to  alleged  proof  of  the 
relations  between  Fulton  and  Mrs.  McPike 
from  1876  up .  to  their  marriage  In  1881. 
This  proof  came  largely  from  former  em- 
ployes of  Fulton,  both  colored  and  white, 
from  employes  of  Mrs.  McPike,  and  from 
parties  who  testified  to  neighborhood  ru- 
mors. The  testimony  of  this  character  was 
excluded  by  the  court,  and  of  this  action 
error  Is  assigned  here. 

Another  contention  of  plaintiff  Is  that, 
through  the  Influence  of  Mrs.  McPike,  Fulton 
was  led  to  believe  that  a  conspiracy  had  been 
formed  by  and  between  his  then  wife,  Mary, 
and  her  nephew,  William  Hadley,  and  others 
to  kill  Fulton  and  get  his  property.  That 
Fulton  believed  there  was  such  a  conspiracy 
is  amply  shown  by  his  acts  and  the  testimony 
of  his  neighbors  and  friends,  but  as  to  Mrs. 
McPlke's  connection  therewith  the  tendered 
evidence  is  not  convincing.  To  the  evidence 
bearing  upon  this  alleged  conspiracy  we  will 
divert  later. 

Following  the  thread  of  events.  It  appears 
that  on  September  3,  1880,  William  J.  Fulton 
sued  his  wife,  Mary  J.  Fulton,  for  divorce. 
In  his  petition  he  charged  that  they  had  not 
lived  together  as  man  and  wife  since  the 
year  1870,  although  they  both  lived,  in  the 
same  house  and  he  supported  her.  That  he 
first  suspected  his  wife  of  infidelity  to  him  in 
1868,  and  from  that  time  until  the  filing  of 
the  petition  she  had  been  guilty  of  adultery 
with  divers  persons  upon  divers  occasions, 
some  of  which  persons  and  dates  were  named. 
That  she  used  profane  language  toward  plain- 
tiff, and  in  the  winter  of  1870-80  attempted 
to  kill  him  with  a  pistol.  There  was  also 
the  following  charge:  "That  in  the  spring  of 


1880  she  and  William  O.  Hadley  and  divers 
other  persons  formed  a  conspiracy  to  mnrdi-r 
the  plaintiff  and  get  possession  of  his  proper- 
ty, and  would  have  succeeded  In  all  probabil- 
ity, but  for  the  accidental  and  timely  discov- 
ery of  their  hellish  plot" 

To  this  petition,  Mary  J.  filed  an  answer 
and  cross-bill.  In  the  cross-bill  she  complains 
of  Inhuman  treatment  at  the  hands  of  defend- 
ant from, almost  the  date  of  their  marriage. 
That  he  compelled  her,  when  14%  years  of 
age,  to  do  all  the  housework  for  himself,  bis 
father,  two  sisters,  brother,  and  brotber-in- 
law,  and  to  cut  all  necessary  firewood.  That 
he  had,  from  that  time  on  throughout  their 
married  life,  been  guilty  of  every  kind  of 
tyrannical  action,  so  as  to  make  her  life 
unbearable  and  unendurable.  That  she  was 
sick  and  suffering,  and  he  neglected  and 
abandoned  her,  and  gave  her  no  care,  devo- 
tion, or  affection.  That  whilst  living  in  the 
same  house  with  him  In  Wyandotte,  Kan., 
and  Parkville,  Mo.,  she  was  wholly  neglected 
and  cruelly  treated  by  plaintiff.  That  during 
such  time  he  refused,  neglected,  and  failed 
to  pay  any  personal  attention  to  plaintiff, 
and  failed  and  refused  to  procure  necessary 
nurses,  physicians,  and  medicine  for  her. 
That  "he  has  uniformly  during  all  these 
years  been  cold,  uhaffectlonate,  bitter,  dis- 
trustful, suspicious,  ungenerous,  revengeful, 
and  brutal  in  his  treatment  of  this  defend- 
ant" 

The  cross-bill  then  proceeds  to  charge  that 
be  maliciously  caused  her  to  be  arrested  and 
Imprisoned  upon  the  charge  of  a  conspiracy 
to  murder  him,  and  that  the  same  was  done 
to  Illegally  assist  him  in  this,  his  proceeding 
for  divorce.  The  cross-bill  also  chkrges  Wil- 
liam J.  Fulton  with  having  been  guilty  of 
adultery  v«ith  a  number  of  women,  naming 
them,  and  among  which  were  Elzie  McPike 
and  Josle  Fulton,  the  wife  of  his  son,  and 
M.  Augusta  Hadley,  the  wife  of  Mary  J.'s 
brother. 

March  31,  1881,  the  following  decree  was 
entered  in  that  case:  "This  day  the  above- 
entitled  cause  coming  on  for  final  hearing 
upon  the  petition  of  plaintiff,  the  answer  and 
cross-bill  of  defendant,  and  plaintiff's  reply 
thereto,  and  the  court,  having  heard  all  the 
evidence  and  arguments  of  counsel  on  both 
sides,  finds  that  the  plaintiff  has  by  the  proof 
sustained  the  charges  of  adultery  specified 
in  his  petition  against  the  defendant  and 
that  the  plaintiff  Is  the  Innocent  and  Injured 
party ;  the  court,  therefore,  orders,  adjudges 
and  decrees  that  he  l>e  and  Is  thereby  di- 
vorced from  the  defendant ;  and,  it  not  being 
necessary  to  pass  upon  the  charge  of  con- 
spiracy charged  in  plaintiff's  petition,  no  find- 
ing is  made  upon  that  Issue.  The  court  fur- 
ther finds  that  none  of  the  charges  contained 
In  defendant's  cross-bill  are  sustained  by  the 
proof,  and  said  cross-bill  is  dismissed.  It  Is 
adjudged  and  ordered  that  the  plaintiff  pay 
the  costs  of  this  suit" 

It  appears  that  prior  to  August  20,  1880, 
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MaiT  J.  Pnlton  had  been  East  with  her  r^a- 
tives  and  friends,  and  when  she  came  back 
was  arrested  with  her  nephew,  William  Had- 
ley,  npon  the  charge  of  conspiracy  to  murder 
William  J.  Fulton.  Fulton  made  afBdarlt  to 
sacb  charge  before  David  Mitchell,  J.  P., 
Angost  20,  1880.  State  warrant  was  Issued 
on  same  day,  and  William  O.  Hadley  was 
apprehended  on  August  30th,  and  Mary  J. 
Fulton  on  September  1st,  following  the  Is- 
suance of  the  warrant. 

An  the  foregoing  records  were  introduced 
by  the  plaintiff  In  the  present  suit  The  de- 
fendants then  Introduced  record  evidence 
showing  that  a  change  of  veuue  was  taken 
from  Justice  David  Mitchell,  and  the  cause 
transferred  to  Justice  Adam  Woods,  where, 
npon  a  trial  had,  the  defendants  were  found 
guilty  and  punished  t)y  a  fine  of  $200  and  six 
months  in  the  county  Jail.  From  this  an  ap- 
peal appears  to  have  been  taken,  and  the 
plaintiff  In  the  case  at  bar  introduced  a  rec- 
ord entry  of  the  circuit  court  of  Platte  coun- 
ty of  date  April  1,  1881,  showing  that  there 
was  a  nolle  pros,  entered  by  the  prosecuting 
attorney.  On  November  2,  1881,  William  J. 
Fulton  was  married  to  Elzie  McPike,  and  liv- 
ed with  her  thenceforward  to  the  day  of  his 
death. 

Returning  to  the  question  of  conspiracy, 
the  plaintiff  upon  the  first  trial  of  this  case 
introduced  as  a  witness  John  Fulton,  a  broth- 
er of  William  J.  Fulton.  At  the  trial  from 
which  this  appeal  arises  John  Fulton  was 
dead,  but  the  stenographer's  notes  of  his 
previous  evidence  was  read  to  the  court  and 
jury  in  this  case.  In  substance,  this  testi- 
mony Is  that  William  J.  wrote  to  him  in  the 
East  about  his  troubles  and  the  fears  he  en- 
tertained as  to  foul  play  upon  the  part  of  his 
wife,  Mary  J.,  and  her  relatives,  the  Hadleys, 
and  asked  him  to  investigate  what  was  be- 
ing done.  This  witness  made  an  examina- 
tion, and  in  his  testimony  in  chief  said  that 
there  was  nothing  In  the  conspiracy.  He  ad- 
nilcted  that  he  bad  written  to  William  J. 
several  letters,  and  was  at  a  little  station 
waiting  to  go  home  when  a  train  from  the 
West  came  in,  and,  to  his  surprise,  William 
J.  got  oft.  That  he  stayed  with  William  J. 
several  days  and  nights,  and  tried  to  explain 
to  him  that  there  was  nothing  In  his  suspi- 
cions. He  admitted  that  he  was  not  on 
friendly  terms  with  his  brother  after  1882. 
He  came  out  and  worked  for  his  brother  from 
1880  to  1882.  Being  pressed  on  cross-ex- 
amination, he  admitted  sending  to  his  broth- 
er, prior  lo  the  unexpected  visit  of  William 
J.  in  the  East,  the  following  letter,  with  which 
was  Inclosed  a  letter  from  C.  B.  Strong: 

"Osterhout,  August  16th,  1880.  My  Dear 
Brother :  Inclosed  find  a  letter  from  my  man 
at  Tldaout.  I  received  a  letter  from  M.  R. 
M.  to-day.  He  tells  me  that  Mary  left  Hor- 
nellsville  the  12th,  one  day  later  than  she 
expected.  So  that  you  will  see  that  Will  H. 
must  have  left  the  11th.  They  were  probably 
both  to  leave  together  and  I  presume  that 


they  are  both  In  Kansas  City  now.  Morg. 
tells  me  In  a  letter  received  from  bim,  that 
Polly  Is  writing  Maiy's  Iiistory  in  full  since 
she  has  been  In  Adraln,  to  send  to  you?  As 
soon  as  I  hear  from  Strong  again  I  will  let 
you  know.  The  lady  he  si>eaks  of  Is  Mary. 
I  expected  she  would  stop  there,  as  I  wrote 
him  to  that  effect.  All  I  can  say  Is,  'don't 
be  caught  asleep,  not  get  fainthearted.'  Tour 
ever  true  brother,  John  Fulton." 

"Tldaout,  August  13th,  1880.  Mr.  J.  Ful- 
ton—Dear Sir:  Xonr  letter  of  the  11th  inst 
,  to  hand.  The  lady  in  question  had  not  got 
here.  He  has  given  up  going  with  the  boat 
':  and  his  brother  have  taken  the  machinery 
I  out  of  it  Mr.  Hadley  left  here  two  days 
ago.  Which  way  1  could  not  say,  and  I  can't 
find  anybody  that  knows.  He  may  be  going 
out  of  town  for  a  few  days,  if  so,  I  will  let 
you  know  when  he  returns.  But  I  think  he 
has  gone  for  good,  as  he  has  been  making 
great  calculations  on  going  West  with  that 
boat  and  that  failed  him,  so  he  had  nothing 
to  stay  here  for.  Yours  truly,  C.  B.  Strong." 
Being  further  pressed,  after  having  seen 
the  letter,  be  admitted  that  upon  receiving 
his  brother's  letter  of  date  July  5th,  he  had 
written  to  Strong  to  keep  a  watch  on  Mrs. 
Mary  J.  Fulton  and  the  Hadleys,  as  he  liv- 
ed In  their  neighborhood.  He  admitted  that 
M.  R.  M.  mentioned  in  his  letter  was  M. 
R.  Miller,  a  brother-in-law,  of  his ;  that  Will 
H.  was  William  Hadley,  who  was  after- 
wards tried  and  convicted  at  Barry  in  Platte 
county  for  a  conspiracy  to  murder  William 
J.  Fulton;  that  the  Mary  referred  to  was 
Fulton's  wife,  and  that  the  Polly  referred  to 
was  Polly  Hadley,  wife  of  Henry  Hadley,  a 
brother  of  Mary  J.  Fulton.  John  Fulton 
came  out  West  and  advised  with  William 
J.,  and  later,  within  two  weeks,  at  the  re- 
quest of  William  J.,  went  back  to  Ills  home 
in  the  East,  sold  out,  and  came  out  to  live 
In  Platte  county.  He  was  also  to  further  In- 
vestigate upon  his  return  East.  He  said  that 
In  the  East  upon  this  visit  William  J.  was 
nervous  and  fearful  of  trouble  from  his  wife 
and  the  Hadleys,  and  continued  so  to  be 
until  they  severed  friendly  relations  In  1882. 
They  seem  to  have  fallen  out  because  Wil- 
liam J.  would  not  indicate  what  John  was 
to  get  for  his  work,  as  we  gather  it  from  the 
evidence,  and  we  further  gather  that  the 
witness  was  hostile  to  the  second  wife  of 
William  J.,  or  at  least  had  no  use  for  her. 
In  the  admitted  evidence  the  foregoing  Is 
all  there  Is  to  explain  the  idea  that  William 
J.  entertained  about  there  being  a  boat  con- 
structed in  the  East  to  come  West  for  the 
purpose  of  carrying  out  a  conspiracy.  What 
was  contained  In  the  other  letters  from  John 
is  only  apparent  by  Inference. 

In  the  excluded  deposition  of  Mrs.  Susan- 
nah Spencer  is  found  the  fact  that  the  Mrs. 
Hadley  mentioned  in  the  letters,  supra, 
wrote  a  letter  to  William  J.  Fulton,  which 
be  showed  to  the  witness,  and  in  this  the 
alleged  details  of  the  plot  were  given.    The 
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\rltneB8  says  tbat  William  J.  was  nerrons 
and  pale  when  he  showed  her  the  letter. 
It  also  appears  that  this  Mrs.  Hadley  came 
West  and  was  here  at  the  dlTorce  trial. 
This  evidence  was  offered  by  plaintiff  and  ex- 
cluded as  aforesaid. 

There  is  some  evidence  as  to  Fulton's 
mental  condition  in  1880  about  the  time  of 
this  conspiracy  matter.  A  fair  sample  of  this 
evidence  is  that  of  the  witness  Frederick 
Eahn,  who  testified  tnat  Mr.  Fulton  thought 
there  was  a  conspiracy  to  kill  blm.  Going 
to  the  point  in  question,  the  language  of 
the  witness  is:  "Q,  From  your  own  Itnowl- 
edge  and  acquaintance  with  Mr.  Fulton  and 
your  talks  with  him  about  this  conspiracy, 
and  the  circumstances  surrounding  that  en- 
tire transaction,  I  will  ask  you  whether  you 
considered  Mr.  Fulton's  mind  exactly  right 
on  that  subject?  A.  Well,  I  really  don't 
know;  If  I  were  to  Judge  myself,  I  would 
say  that  be  was  not  right  on  that  subject — 
he  had  his  mind  concentrated  on  that  one 
point.  ♦  •  •  Fulton,  I  thought,  was  a 
very  successful  business  man.  I  knew  him  In 
18^;  he  was  a  strong-minded,  Intelligent 
man  at  that  time.  Have  had  talks  and  busi- 
ness dealings  with  him  before  and  after 
1889.  My  opinion  is  formed  from  these 
transactions.  Q.  Now,  I  understood  you, 
Mr.  Kahn,  that  Mr.  Fulton  was  Just  as  sane 
on  this  conspiracy  question  as  you  are  on 
any  subject  on  which  you  firmly  fix  up  your 
mind;  is  that  correct?  A.  Well,  I  couldn't 
say  as  to  tliat  whether  his  mind  was  all  right 
on  that  or  not  Q.  You  don't  say  that  it 
wasn't,  do  you?  A.  Well,  I  don't  know  that 
I  can.  Q.  And  you  testified,  I  believe,  that 
a  great  many  people  in  this  community  also 
believed  like  Mr.  Fulton — that  a  conspiracy 
to  kill  him  did  exist?  A.  Yes,  he  believed  It, 
and  the  people  believed  it  Q.  And  a  man 
by  the  name  of  Hadley — ^who  was  connected 
with  this,  conspiracy — was.  seen  loitering 
mysteriously  around  Parkvllle?  A.  There 
was  a  man  here  by  the  name  of  Hadley 
around  Parkvllle,  a  good  deal ;  they  never 
called  him  Captain  Arlington.  Q.  If  Jim's 
name  was  connected  in  any  way  with  tbat 
conspiracy,  you  never  heard  of  it?  A.  I 
don't  remember  of  it  being.  Q.  If  Jim  was 
connected  with  it,  you  don't  hear  it  from 
Mr.  Fulton  or  anybody  else?   A.  No." 

Of  this  class  of  testimony,  this  Is  as  strong 
as  any  appearing  In  the  record  for  the  plain- 
tiff. That  is  to  say,  it  goes  as  far  as  any 
to  show  a  mental  trouble  in  1880  or  1881. 

Plalntltr ;  evidence  further  tended  to  prove 
that  his  father  was  friendly  towards  him 
after  his  second  marriage,  although  the  wife 
was  not;  that  they  met  at  different  places 
and  talked ;  tbat  his  father  helped  him  some 
financially;  that  the  second  wife  said  Jim 
could  not  have  anything,  if  she  could  help 
It ;  that  on  several  occasions  she  objected  to 
Itis  father  talking  to  plaintiff;  that  Elzie 
Fulton  was  a  liigb-strung  woman  and  dispos- 


ed to  hare  her  own  way,  and  in  some  In- 
stances had  gotten  the  husband  to  change 
his  purpose,  but  the  great  bulk  of  plaintiff's 
testimony  shows  that  whilst  the  wife  ran 
the  house,  Mr.  Fulton  ran  bis  business  af- 
fairs; that  the  home  relations  were  not 
pleasant  after  the  second  marriage;  that 
Mr.  Fulton  was  a  kindly,  forgiving  man,  and 
would  yield  a  iraint  rather  than  have  trouble ; 
that  Iilzzle  McPIke  often  vexed  him. 

The  printed  abstract  contains  370  pages 
of  the  evidence,  much  of  which  has  been 
condensed,  and  in  places  it  appears  that 
some  portions  of  a  witness'  testimony  have 
been  left  out  entirely. 

Going  to  the  date  of  the  execution  of  the 
will  in  1888,  all  the  witnesses  both  for  plain- 
tiff  and  defendant  say  that  deceased  was 
a  man  of  large  business  affairs;  that  he 
owned  and  managed  large  farms,  sawmills, 
banks,  and  for  three  terms  was  mayor  of 
Parkvllle.  They  all  practically  agree  that  he 
was  a  man  of  kindly  disposition,  and  would 
yield  a  point  rather  than  have  trouble  witii 
an  employs  or  others.  They  practically  all 
agree  that  be  was  in  sound  health  both  phys- 
ically and  mentally  In  1889.  There  is  some 
evidence  that  even  in  after  years  he  spoke 
of  this  con^iracy  to  kill  him,  and  clung  to 
the  belief  that  it  was  true. 

Besides  showing  on  cross-examination  of 
the  plaintiff's  witnesses  (as  in  the  instance 
of  Katan),  the  defendant,  by  a  mass  of  tes- 
timony coming  from  citizens  of  liigb  stand- 
ing and  many  of  them  of  state-wide  reputa- 
tion, showed  the  sound  mental  condition  of 
deceased  in  1889,  and  for  years  before  and 
thereafter.  So  far  as  the  record  shows,  the 
beneficiaries  did  not  icnow  of  the  will  for 
some  time  after  its  execution. 

Further,  for  the  defendant  it  is  shown 
that  Stilton  at  times  mentioned  his  will  to 
others,  and  expressed  satisfaction  as  to  its 
terms.  It  appears  that  he  at  first  thought 
of  making  Park  College  a  beneficiary  in  the 
event  of  bis  wife's  death  and  his  stepdaugh- 
ter's death,  and  so  Informed  the  scrivener, 
who  penciled  a  will  to  that  effect;  but 
several  months  later  he  requested  Mr.  Mc- 
Ruer,  the  scrivener,  to  call  at  his  house  and 
complete  bis  will,  and  then  told  him  that 
Mrs.  Engleman  bad  been  as  a  sister  to  him, 
and  told  him  to  make  her  and  Mrs.  Scott 
beneficiaries  in  the  event  of  the  death  of 
the  wife  and  stepdaughter.  In  each  draft 
of  the  will  the  portion  to  plaintiff  was  the 
same.  To  the  scrivener  he  said  that  James, 
the  plaintiff  had  been  unfaithful  to  him,  and 
in  a  way  the  record  so  speaks.  From  one  or 
more  witnesses  it  appears  that  at  the  time 
of  the  divorce  proceedings  James  had  threat- 
ened tbat  they  would  pursue  him  until  they 
broke  him  up.  From  much  in  the  record  the 
conduct  of  James  was  humiliating  to  his 
father.  He  was  unable  to  get  him  to  attend 
school.  James  persisted  In  acting  as  a 
kind  of  faldr  at  picnics  and  public  gather- 
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fngs.  He  espoused  the  canse  of  his  motber 
at  the  divorce  proceeding  (a  commendable 
act,  generally  speaking),  but  one  which  might 
afford  the  father  ample  reason  to  make  other 
disposition  of  his  property.  He  shot  a  negro 
at  Parkville,  and  occasioned  the  old  gentle- 
man much  anxiety  and  expense.  After  the 
second  marriage  of  his  father,  he  and  his 
mother  lingered  around  the  house  after  dark, 
much  to  the  discomfort  of  the  father.  A 
subsequent  lawsuit  by  the  first  wife  follow- 
ed over  some  property,  and  James  again 
espoused  her  cause.  Whether  true  or  not, 
the  father  believed  that  James  at  one  time 
in  Kansas  City,  about  the  date  of  this  law- 
suit, attempted  to  shoot  him.  Several  years 
later,  Mr.  Fulton's  bank  at  ParkvlIIe  was 
robbed,  and  the  evidence  of  the  cashier  and 
others  is  that  Mr.  Fulton  thought  that  James 
was  a  party  to  that  robbery.  He  had  written 
his  father  letters  which  were  defamatory  of 
the  serond  wife. 

Frona  the  evidence,  no  one  was  present 
when  Mr.  Fulton  dictated  the  terms  of  his 
will,  except  the  scrivener,  McRuer.  After  It 
was  written,  he  took  It  uptown  the  next 
morning  or  shortly  thereafter,  and,  meeting 
J.  P.  Tucker  and  Ij.  A.  Lathy  on  the  sidewalk 
In  front  of  Mr.  Tucker's  printing  office,  ask- 
ed them  to  go  upstairs  to  Tucker's  office,  and 
when  there  he  signed  the  will,  and  they  at- 
tested it  as  witnesses  thereto.  No  one  was 
present  except  the  three,  unless  some  work- 
man In  the  rear  end  of  tl^  newspaper  office. 
In  general  outline,  such  Is  the  case.  At  the 
dose  of  all  the  evidence  the  court  directed 
a  verdict  for  defendants  establishing  the  will. 
Such  further  reference  to  the  evidence  as 
may  be  required  will  be  noted  In  the  disposi- 
tion of  the  points  made. 
^.  An  orderly  method  of  disposing  of  the 
points  raised  by  plaintiff  on  this  appeal  is  to 
take  the  question  of  the  exclusion  of  certain 
testimony  first,  and  this  we  will  do.  It  Is 
urged  that  the  court  erred  in  excluding  that 
great  mass  of  testimony  tending  to  show  Il- 
licit relations  between  deceased  and  Mrs. 
McPike  from  1876  up  to  the  date  of  their 
marriage.  Was  there  error  here?  We  think 
not.  The  divorce  of  the  deceased  from  the 
first  wife  was  in  April,  1881,  the  marriage  to 
the  second  wife  In  October,  1881,  and  the  will 
was  drawn  In  March,  1880.  These  occur- 
rences are  too  remote.  In  Underbill  on  Wills, 
VOL  1,  p.  213,  It  is  said:  "Evidence  of  Il- 
licit relations  existing  between  the  parties 
before  their  Intermarriage,  particularly  If 
either  of  the  parties  were  married  at  the 
time.  Is  always  relevant,  though  never  con- 
trolling or  conduBlve  of  undue  Influence. 
But  evidence  of  the  Illicit  relations  of  the 
parties  before  marriage  must  not  be  too  re- 
mote, or  it  will  be  rejected."  To  a  like  ef- 
tect  is  Gardner  on  Wills,  p.  203,  where  It  is 
said:  "BSvldoice  la  frequently  Inadmissible 
by  reason  of  the  remoteness,  such  as  the  re- 
lations between  testator  and  his  wife  eight 
or  nine  jears  before  the  will  was  made,  or 


an  estrangement  between  the  testator  and 
his  wife,  caused  by  the  proponent,  sixteen 
years  prior  to  the  making  of  the  will,  or  a 
camping  trip  made  by  the  testator  and  pro- 
ponent nine  years  previous  to  the  execution 
of  the  will,  during  which  testator  Introduced 
proponent  as  his  wife,  tliough  he  had  a  wife 
,  then  living." 

I    '  The  same  question  has  been  up  In  this  state 
I  In  the  case  of  Ketchum  v.   Stearns,  8  Mo. 
App.,  loc.  dt.  69.    In  that  case,  which  In  facts 
Is  very  much  like  this  case.  It  is  said:    "The 
plaintiffs  sought  to  raise  a  presumption  of 
I  undue  Influence  affecting  the  execution  of  the 
win  by  proofs  of  the  relations  existing  be- 
tween the  testator  and  his  second  wife  before 
'  their  marriage,  which  was  about  11  years 
before  the  making  of  the  will ;   by  testimony 
showing  the  dependent  condition  of  the  dis- 
,  inherited  children ;    by  showing  that  the  tes- 
:  tator  had  had  difflculties  with  his  first  wife, 
'  and  bad  separated  from  her,  and  that  some 
of  the  disinherited  children  had  taken  sides 
with  their  father  In  those  controversies;   by 
showing  that  the  relations  between  the  testa- 
tor and  his  disinherited  children  were  friend- 
ly and  affectionate  about  the  time  of  the  mak- 
ing of  the  will ;  by  showing  that  some  of  the 
first  wife's  children  had  assisted  the  testa- 
tor in  accumulating  property ;   and  by  prov- 
ing some  conversation  of  the  testator.  In  the 
same  year  In  which  the  will  was  made,  con- 
cerning his  Intended  disposition  of  his  prop- 
erty.   There  was  also  an  offer  to  prove  that 
one  of  the  testator's  daughters  by  his  first 
'  wife  had  been  obliged  to  leave  her  father's 
'  house,  by  reason  of  his  second  wife's  request 
or  Infiuence  to  that  effect.    All  the  offers  of 
I  testimony  upon  these  matters  were,  upon  de- 
'  fendant's  objections,  refused  by  the  court, 
and  these  refusals  are  assigned  for  error. 
j  We  can  discover  no  ground  of  admissibility 
I  for  any  of  this  proposed  testimony.     The 
'  plaintiffs  have  undertaken  to  prove  that  the 
!  paper  purporting  to  be  the  last  will  and  tes- 
i  tament  of  their  ancestor  was  the  product  of 
an  undue  influence  exercised  upon  him  by 
Sarah  M.  Ketchum.    'Undue  Influence  is  that 
which  compels  a  testator  to  do  that  which  Is 
against  his  will,  through  fear,  through  the 
desire   of   peace,   or  some   coercive   power 
which  he  is  unable  to  resist,  and  but  for  the 
exercise  of  which  the  will  would  not  have 
been  made  as  It  was.'    Pierce  v.  Pierce,  8 
Cent.  Law  J.  226.    The  testator  was  married 
to  his  second  wife  in  1855.     His  will   was 
executed  in  1866,  and  he  died  In  ^877.    Here 
Is  a  period  of  more  than  20  years,  at  some 
'  time  during  which  these  Incidents  of  remote 
bearing,  or  none  at  all,  are  supposed  to  have 
Indicated  that  the  testator,  in  the  hour  when 
his  will  was  written  and  signed,  was  acting 
under  the  coercive  power  above  described, 
and  that  this  coercive  power  was  In  fact  held 
over  him  by  Sarah  M.  Ketchum.    Cause  and 
effect  are  here  far  too  widely  separated  for 
the  purpose  of  fair  Investigation.    All  or  any 
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of  the  facts  tendered  mlj^t  or  might  not  co- 
exist with  a  total  absence  of  any  such  ondue 
Influence.  They  prove,  or  tend  to  prove,  up- 
on the  question  at  Issue,  absolutely  nothing. 
Their  only  efCect,  if  introduced  in  evidence, 
might  be,  in  the  hands  of  ingenious  counsel, 
to  play  upon  the  passions  or  prejudices  of  a 
Jury,  and  give  them  an  apparent  excuse  for 
thwarting  the  unkind  discrimination  of  a 
father  against  some  of  his  children." 

The  Ketchum  Case,  supra,  came  to  this 
court,  and  the  conclusion  reached  by  the  St. 
Louis  Court  of  Appeals  was  approved.  76 
Mo.  396. 

In  Pierce  v.  Pierce,  88  Mich.,  loc.  dt  410, 
Judge  Campbell  says:  "We  think  there  is 
very  little  testimony  in  the  record  on  this 
subject  which  should  have  been  admitted  at 
all.  The  domestic  scandals  of  many  years 
ago  could  have  no  legitimate  tendency  to 
prove  any  modem  state  of  things,  and  could 
only  serve  to  burden  the  case  with  irrelevant 
and  discreditable  details  that  might  and  evi- 
dently did  prejudice  the  Jury,  but  which  bad 
no  tendency  whatever  to  show  influence  In 
1871.  The  law  does  not  conflne  the  power  of 
making  wills  to  persons  of  blameless  char- 
acter, nor  does  It  disqualify  all  others  from 
being  legatees.  And  whatever  may  have 
been  the  relations  of  the  testator  and  his 
second  wife  18  or  19  years  before  his  death, 
and  whatever  may  have  been  the  circumstan- 
ces of  their  marriage.  It  cannot  be  permis- 
sible to  draw  Inferences  from  them  concern- 
ing a  condition  of  things  many  years  there- 
after, which,  if  existing  at  all,  could  be  prov- 
ed without  difficulty  as  an  existing  fact,  and 
not  a  possible  contingency.*' 

In  a  California  case,  In  re  Flint,  100  Gal.. 
loc  dt  398,  34  Pac.  865,  wherein  the  will 
was  executed  nine  years  after  the  meretri- 
cious acts,  the  court  said:  "Conceding  indis- 
cretions to  have  been  committed  by  these  par- 
ties at  this  time,  such  evidence  wholly  fail- 
ed to  show  any  undue  influence  at  a  time 
many  years  after,  for  in  the  interim  the  par- 
ties  were  married,  and  she  had  been  a  lawful 
wife  for  years.  The  foregoing  views  are 
fully  supported  in  Webber  v.  Sullivan,  S8 
Iowa,  260,  12  N.  W.  319 ;  Batchelder  v.  Batch- 
elder,  139  Mass.  1,  29  N.  E.  61;  Pierce  v. 
Pierce,  38  Mich.  418." 

To  a  like  effect  is  the  opinion  of  the  Su- 
preme Court  of  Colorado  in  case  of  In  re 
Shell's  EsUte,  28  Colo.,  loc.  dt  170,  63  Pac. 
414,  53  L.  R.  A.  387,  89  Am.  St  Rep.  181. 
In  that  case  the  illicit  relations  were  in  1874 
and  1875,  the  second  marriage  in  1880,  and 
the  will  made  in  1891.  The  court  said:  "The 
attempt  was  made  to  show  that,  whUe  testa- 
tor was  living  with  his  flrst  wife,  the  pro- 
ponent entered  the  family  circle,  and  as  a 
result  of  her  machinations  an  estrangement 
took  place  between  the  husband  and  the  flrst 
wife,  whidi  afterwards  led  to  the  divorce, 
and  later  to  the  marriage  of  proponent  and 
testator.  As  near  as  we  can  ascertain  from 
the  meager  abstract  tbe:  time  to  which  this 


occurrence  relates  was  about  the  year  1874 
or  1875,  and  it  would  seem  that  the  second 
marriage  took  place  in  1880  or  perhaps  later. 
While  it  is  unwise  to  lay  down  any  hard  and 
fast  rule  respecting  the  time  to  which  this 
class  of  testimony  must  relate,  we  are  of 
opinion  that  under  the  facts  of  this  case, 
these  drcumstances  were  entirely  too  remote 
to  be  brought  within  the  category  of  evidence 
tending  to  establish  undue  influence." 

And  so,  too,  in  Batchelder  v.  Batchelder, 
139  Mass.,  loc:  dt  2,  29  N.  B.  62,  that  court 
thus  states  the  rule:  "The  testimony  offered 
to  show  what  the  relations  between  the  tes- 
tator and  his  wife  were  eight  or  nine  years 
before  the  will  was  made  relates  to  a  period 
so  remote  that  the  coort  could  properly  ex- 
clude it" 

We  are  of  opinion  that  this  evidence  was 
too  remote  to  be  of  probative  force  in  this 
cause.  Another  question  pertaining  to  this 
class  of  testimony  will  be  diatmssed  und^r 
the  question  of  undue  influence?S 

2.  We  will  take  the  question  ^mental  in- 
capacity next  although  the  statement  of 
facts  leaves  but  little  room  for  discussion. 
The  only  thing  which  is  urged  tmder  the 
proof  is  that  the  testator  in  1880,  nine  years 
prior  to  the  execution  of  the  will,  had  an 
insane  delusion  that  he  was  to  be  injured  by 
his  flrst  wife  and  her  relatives,  and,  further^ 
that  he  entertained  a  delusion  as  to  the  at- 
titude of  the  plaintiff  toward  him.  No  pre- 
tense Is  made  that  testator  was  not  of  sound 
and  disposing  mliti  at  die  execution  of  the 
will  in  question,  save  and  except  these  al- 
leged delusions.  Testator  was  in  the  prime 
of  life  and  in  active  business  pursuits.  His 
business  interests  were  varied,  and  his  man- 
agement thereof  successful.  His  business 
Judgment  was  good,  as  practically  all  th& 
witnesses  testify.  He  had  vigor  of  will  pow- 
er, although  mild  in  disposition  and  disposed 
to  get  along  smoothly  with  his  fellow  man. 
In  age  he  was  about  60  years,  and  in  good 
health. 

Now,  as  to  these  alleged  delustcma.  Ther» 
is  no  such  thing  as  a  delusion  foimded  upon 
facts.  It  is  a  mental  conception  in  the  ab- 
sence of  facts.  If  the  idea  entertained  has 
for  a  basis  anything  substantial,  it  is  not  a 
delusion.  There  may  be  a  misjndgment  of 
facts,  or  there  may  be  an  accentuated  opinion 
founded  upon  insufficient  facta,  but  not  a 
delusion  rising  to  the  dignity  of  a  mental  ab- 
erration. As  to  the  con^lracy  of  his  former 
wife  and  her  relatives  and  friends  forming  a 
plot  in  the  East  to  do  him  bodily  injury,  it 
cannot  be  said  that  this  was  a  delusion  In 
face  of  the  facts.  His  brother  had  written 
him  sufficient  facts  to  remove  his  views  from 
the  realm  of  delusions.  In  addition,  his 
brother  had  written  bim  that  Mrs.  Bradley 
was  writing  the  history  of  his  wife  at 
Adraln,  N.  X.,  which  she  would  mail  him. 
He  did  get  such  letter,  and  grew  nervous 
and  turned  pallid  as  he  handed  it  to  the 
servant  to  read.    He  had  them  arrested,  ana 
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upon  trial  before  a  jury  they  were  convicted. 
Upon  appeal  being  taken,  It  Is  true  tbe  case 
was  dismissed  by  the  prosecuting  ofllcer,  but 
the  officer  testified  In  this  case,  and  says  that 
it  was  dismissed  without  the  consent  of  de- 
ceased, and  that  deceased  was  angnry  when 
he  found  that  the  case  had  been  dismissed. 
The  prosecuting  attorney,  explaining  his  ac- 
tion, said  that  there  were  150  witnesses  in 
tlie  case  from  Parkvllle,  most  of  whom  were 
favorable  to  the  rlews  entertained  by  tes- 
tator, but  that  be  concluded  that  inasmuch 
as  Hadley,  one  of  tbe  defendants,  had  al- 
ready been  confined  in  Jail  for  six  months, 
be  had  been  sufficiently  punished,  and  that 
It  was  of  doubtful  propriety  to  try  to  convict 
the  woman,  he  of  bis  own  motion  dismissed 
the  case.  So  that  there  was  sufficient  in  sub- 
stance to  eliminate  the  question  of  a  delu- 
sion. In  fact,  plaintiff's  witness  Kahn  said 
that  not  only  did  deceased  believe  the  matter 
to  be  true,  but  the  people  generally  in  Park- 
Tille  so  believed,  so  that,  if  testator  was  suf- 
fering from  a  delusion,  many  of  the  citizens 
of  Parkville  were  likewise  suffering.  Nor 
were  tbe  views  he  entertained  as  to  the 
hostile  attitude  of  the  son  wholly  imaginary, 
as  the  statement  of  facts  shows. 

The  rule  as  to  what  constitutes  an  Insane 
delusion  is  thus  expressed  in  1  Underbill  on 
Wills,  i  94,  p.  128:  "Thus  the  fact  that  the 
testator  believed  that  his  relatives  had  ill- 
treated  blm,  or  that  they  are  inimical  to  him 
and  have  conspired  to  defraud  him,  and  for 
that  reason  leaves  his  property  to  strangers, 
does  not  constitute  an  insane  delusion,  un- 
less it  appears  that  his  belief  was  wholly 
without  any  basis  whatever,  and  that  the 
testator  obstinately  persisted  in  it  against 
all  argument  which  may  have  been  employed 
to  dissuade  him.  If  there  are  any  facts, 
however  little  evidential  force  they  may  pos- 
sess, upon  which  the  testator  may  in  reason 
have  based  bis  belief,  It  will  not  be  an  in- 
sane delusion,  though  on  a  consideration  of 
the  facts  themselves  his  belief  may  seem  il- 
logical and  foundationless  to  the  court;  for 
a  will,  it  is  obvious,  is  not  to  be  overturned 
merely  because  tbe  testator  has  not  reasoned 
correctly." 

See,  also,  Stull  v.  Stull,  1  Neb.  (Unof.)  895, 
96  N.  W.,  loc.  cit  202;  Bauchens  et  al.  v. 
Davis  et  al.,  229  111.,  loa  cit  561,  82  N.  B. 
365;  Scott  T.  Scott,  212  111.  697.  72  N.  B. 
T08. 

In  tbe  Stull  Case,  supra,  the  court  says: 
"No  belief  that  has  any  evidence  for  its  basis 
is  in  law  an  insane  delusion." 

In  Sayre  v.  Trustee  of  Princeton  Universi- 
ty, 192  Mo.,  loc.  cit  126,  90  S.  W.  787,  this 
court  quotes  with  approval  the  above  lan- 
guage from  tbe  Stull  Case. 

In  the  case  of  Scott  v.  Scott,  supra,  it  is 
said:  "An  insane  delusion  is  a  belief  in 
something  impossible  in  the  nature  of  things, 
or  impossible  under  tbe  circumstances  sur- 
louDdtng  the  afflicted  individual,  and  which 


refuses  to  yield  either  to  evidence  op  rea- 
son." 

This  language  was  quoted  and  approved  in 
the  later  case  of  Bauch^is  v.  Davis,  229  111., 
loc.  dt.  5G1,  82  N.  E.  365,  which  case  has 
some  features  similar  to  the  case  at  bar. 
In  the  Bauchens  Case  the  children  had  sid- 
ed with  their  mother  in  a  divorce  suit,  after, 
which  the  father  entertained  the  idea  that 
they  were  against  him,  and  willed  practically 
all  his  property  to  a  stranger.  7%e  will  wa9 
upheld,  and  his  ideas  as  to  his  children  were 
held  not  insane  delusions  because  foundeil 
upon  facts. 

Under  the  facts  In  this  case  there  was  no 
sufficient  evidence  to  establish  an  insane  de^ 
lusion,  and  with  this  eliminated  there  is  ab- 
solutely nothing  upon  which  to  submit  the 
issue  of  mental  incapacity  to  the  Jury.  The 
peremptory  instruction,  in  so  far  as  this 
branch  of  the  case  was  concerned,  was  prop- 
erly given. 

8.  (a)  Going,  then,  to  the  question  of  un- 
due influence,  bow  stands  the  case?  No  at- 
tempt is  made  to  show  undue  influence  upon 
the  part  of  any  of  the  beneficiaries,  save 
and  except  tbe  wife.  The  fact  that  the  wife 
is  the  chief  beneficiary  in  the  husband's  will 
raises  no  presumption  of  undue  infiuence. 
The  law  Is  concisely  stated  by  Mr.  Under- 
bill thus:  "The  fSct  that  a  man  bequeaths 
his  estate  to  his  wife,  excluding  bis  children, 
bis  father,  or  other  relations,  is  absolutely 
immaterial  upon  the  question  of  undue  influ- 
ence. The  silent  Influence  of  affection  and- 
respect,  augmented  by  tbe  tender  and  kindly 
attentions  of  a  faithful  spouse,  cannot  be 
regarded  as  in  any  sense  undue.  Nor  will 
the  fact  that  the  wife  by  solicitation,  or 
even  by  urgent  importunity,  procures  for  her- 
self all  her  husband's  property,  or  a  larger 
share  than  he  devises  to  others,  raise  a  pre- 
sumption of  law  that  the  husband's  will  was 
procured  by  undue  infiuence  exerted  by  her, 
or  that  his  mind  did  not  act  freely  in  pre- 
paring it.  ♦  •  •  It  will  not  be  presumed, 
because  a  wife  has  ample  opportunity  to 
exert  an  influence  which  may  be  undue,  that 
she  has  in  fact  done  so.  Nor  will  any  pre- 
sumption of  undue  Influence  arise  from  the 
fact  that  the  wife  advised  her  husband  in 
bis  business  affairs  and  guided  him  through 
many  difficulties,  and  at  one  time  advised  or 
requested  him  to  make  a  will  in  her  favor." 
Oar  court  has  long  followed  this  rule.  Ran- 
kin V.  Rankin,  61  Mo.  296 ;  McFadln  ▼.  Cat< 
ron,  138  Mo.,  loc.  cit.  219,  38  S.  W.  932,  39 
S.  W.  771 ;  Myers  v.  Hanger,  98  Mo.,  loc.  cit 
439,  11  S.  W.  974;  Jackson  v.  Hardin,  83 
Mo.,  loc.  cit  185;  Mays  v.  Maya,  114  Mo., 
loc.  cit  540,  21  S.  W.  921.  Of  course.  If  the 
husband  was  of  weak  mental  capacity  and 
tbe  wife  transcended  the  limit  of  the  rule 
and  attempted  to  foist  upon  a  weak  and  dis- 
eased mind  a  wUl  of  her  own  dictation,  thett 
a  different  question  would  be  presented. 
But  such  is  not  this  case.     There  Is  some 
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feeling  shown  to  have  existed  between  the 
wife  and  the  plaintiff  herein,  but  In  the  evi- 
dence there  Is  foundation  for  It.  It  is  not 
shown  that  she  ever  mentioned  the  making 
of  a  will  to  the  husband,  but,  on  the  con- 
trary, it  Is  shown  that  she  did  not  know  of 
it  for  some  time  afterwards.  Under  all  the 
evidence  the  will  was  dictated  by  the  testa- 
tor. The  wife  was  not  present  when  it  was 
executed.  For  years  the  husband  kept  this 
will,  with  ample  opportunity  and  mental  ca- 
pacity to  change  it,  but  did  not.  On  the  oth- 
er hand,  he  talked  of  It  and  was  satisfled 
with  its  terms.  The  attempt  to  show  undue 
Influence  in  the  procuration  of  this  will  fell 
far  short  of  the  quantum  of  evidence  requir- 
ed of  one  who  has  this  burden  in  a  contest 
of  a  will. 

(b)  Referring  again  to  the  excluded  evidence, 
and  conceding  Its  admissibility,  still  there 
would  be  no  case  for  the  plaintiff.  The 
evidence  is  all  in  the  record  by  way  of  depo- 
sitions, and,  if  we  held  it  relevant  and  prop- 
er, we  could  consider  it  as  admitted  and 
pass  upon  the  case  upon  its  merits  without 
retrial.  The  only  purpose  of  this  evidence 
is  to  show  undue  influence,  and  wherever 
such  evidence  has  been  admitted  the  courts 
have  always  held  that  it  must  be  followed 
by  acts  of  undue  influence  after  the  mar- 
riage. Such  was  not  shown  here.  Counsel 
for  plaintiff  overlooks  the  deflnition  of  un- 
due influence  as  that  term  is  applied  to  a 
wife. 

The  weight  of  authority  seems  to  be  to 
the  effect  that  even  where  a  person  of  sound 
and  disposing  mind  makes  a  will  in  favor 
of  a  mistress,  or  to  one  with  whom  his  rela- 
tions have  l>een  meretricious,  yet  there  Is  no 
presumption  of  undue  influence.  In  the  notes 
to  the  case  of  In  re  Hess'  Will,  31  Am.  St  Rep., 
loc.  dt.  677,  the  learned  annotator,  after  re- 
viewing the  cases,  says :  "As  long  as  the  ab- 
solute power  of  testamentary  disposition  Is 
conceded,  and  the  owner  of  property  Is  allow- 
ed to  dispose  of  It  to  whomsoever  he  pleases, 
and  for  such  reasons  as  to  him  shall  seem 
adequate,  his  right  to  make  a  bequest  to  one 
with  whom  his  relations  have  been  mere- 
tricious must  be  admitted,  even  though  it 
be  further  conceded  that  the  bequest  was 
made  because  of  these  relations.  Nor  can 
the  existence  of  those  relations  create  a  pre- 
sumption of  undue  Influence,  and  impose  upon 
the  beneficiary  the  burden  of  disproving  the 
exercise  of  such  Influence." 

In  the  very  recent  case  of  Weston  v.  Han- 
son— a  case  where,  after  a  divorce  from  his 
wife,  in  the  trial  of  which  the  children  took 
the  part  of  the  mother,  the  testator  made  a 
wUl  to  his  mistress— 212  Mo.,  loa  dt  273,  1J.1 
p.  W.  51,  this  court,  after  reviewing  the 
cases,  said:  "These  cases  are  all  answered 
by  the  evidence  in  the  case  at  bar,  which  does 
not  show  that  the  defendant  was  present  at 
the  time  of  the  execution  of  the  will.  Nor 
does  it  show  that  she  ever  knew  that  it  was 
about  to  be  executed,  or  that  she  had  any 


conversation  with  the  testator  in  regard  to 
it  before  Its  execution ;  but  It  does  show  that 
the  testator  was  a  man  of  intelligence,  a 
shrewd  business  man  who  bad  occupied  prom- 
inent positions,  and  that  be  was  a  man  of 
fine  physique  and  of  strong  will  power ;  that 
he  went  alone  to  his  attorney  and  employed 
him  to  prepare  his  will,  gave  him  full  and 
explicit  directions  as  to  bow  he  wished  to 
dispose  of  his  property,  also  the  names  and 
places  of  residence  of  each  of  his  children, 
and  was  at  that  time  in  possession  of  all  his 
mental  faculties;   and  it  Is  only  in  the  ab- 
sence of  some  one  or  more  of  these  condi- 
tions that  the  authorities  which  we  have  re- 
ferred to,  except  Dean  ▼.  Negley,  41  Pa.  312, 
80  Am.  Dec.  620,  and  McClure  v.  McClure, 
86  Tenn.  173,  6  S.  W.  44.  have  held  that 
a    presumption    of   undue   Influence   arises 
from  meretricious  relations  existing  between 
the  donor  and  donee.    Dean's  Case  has  been 
overruled,  or  its  holding  modified,  by  subse- 
quent cases  In  the  same  court,  and  this  court 
and  the  St  Louis  Court  of  Appeals  declined 
to  follow  it     Sunderland  y.  Hood,  13  Mo. 
App.  232.    Besides,  such  an  Inference  would 
not  be  drawn  from  the  evidence  relating  to 
the  relations  which  existed  between  the  tes- 
tator and  the  devisee  in  the  case  at  bar.  In 
the  absence  of  proof  that  Mary  Hanson  *ez< 
erted  her  influence  in  the  procuration  of  the 
will.'    Arnault  v.  Arnault  52  N.  J.  Eq.  801, 
31  Atl.  606;    Dickie  v.  Carter,  42  111.  376. 
The  presumption  Is  in  favor  of  the  theory 
that  the  will  expresses  the  Intention  and  pur- 
pose of  the  testator.    'Without  proof  that  a 
mistress    influenced    a    testator    directly    in 
procuring  a  will  in  her  favor,  it  cannot  be 
inferred  from  their  relations  that  she  secured 
an  influence  over  him  which  she  would  nat- 
urally and  Improperly  exert  to  advance  her 
interest'    Mlddleton's  Case,  68  N.  J.  Eq.  584, 
59  Atl.  454 ;   Monroe  v.  Barclay,  17  Ohio  St 
317,  03  Am.  Dec.  620;    Matter  of  Mondorf. 
110  N.  Y.  456,  18  N.  E.  256.    The  law  as  an- 
nounced in  Mlddleton's  Case,  supra.   Is,   as 
we  understand  it,  the  law  of  this  state  as 
declared  in  Sunderland  v.  Hood,  13  Mo.  App. 
232,  and  Sunderland  v.  Hood,  84  Mo.  293,  and 
to  which  we  adhere." 

In  the  case  at  bar  the  testator  was  fully 
as  capable  of  making  a  will  as  was  the  tes- 
tator in  the  Weston  Case,  supra.  There  is 
also  the  absence  of  any  direct  influence  in 
the  procuration  of  this  will  as  was  In  the 
Weston  Case.,  So  that,  even  if  all  this  mass 
of  testimony  covering  the  period  of  from 
1876  to  1881  had  been  admitted,  without 
something  more  it  would  have  been  insuffi- 
cient to  authorize  the  submission  of  the  case 
to  a  Jury.  The  court  should  never  permit  a 
case  to  go  to  a  Jury  if  such  court  is  satisfied 
that  under  all  the  evidence  a  verdict  for  the 
plaintiff  should  not  be  permitted  to  stand. 
We  are  cited  by  counsel  to  the  recent  case 
of  Mowry  v.  Norman,  204  Mo.  173,  108  S. 
W.  15,  on  the  question  that  this  cause  should 
have  been  submitted  to  the  Jury.     Counsel. 
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misjudge  that  case  in  undertaking  to  ap- 
ply It  here.  In  that  case  facts  were  In  evl- 
(toice  which  showed  a  fiduciary  relation  be- 
tween testator  and  the  chief  beneficiary.  Phys- 
ical Infirmities  were  shown,  and  we  held 
tbat  proof  of  the  fiduciary  relation  raised  a 
presumption  of  undue  influence,  and  It  was 
for  the  Jury  to  say  whether  this  presumption 
had  been  overcome  by  the  evidence  of  defend- 
ants. In  the  case  at  bar  there  Is  no  presump- 
tion of  undue  Influence,  but  on  the  other 
band  the  burden  was  on  plaintiff  to  show  It 
Falling  to  carry  that  burden,  his  case  must 
fail. 

Full  research  of  this  voluminons  record 
and  of  the  questions  presented  leads  us  to 
the  conclusion  that  the  trial  court  commit- 
ted no  error  in  directing  the  verdict  for  de- 
fendants. The  Judgment  Is  affirmed.  All  con- 
cur, except  WOODSON,  J.,  not  sitting. 


JOYCE  T.   METROPOLITAN   ST.  RI.   CO. 

(Supreme  Court  of  Missouri,   Division  No.  1. 

March  31,  1909.     Rehearing  Denied 

AprU  13,  1909.) 

1  JuBT  (§  92*)  —  Competency  of  Jubobs  — 
DiscBETioN  or  CouBT— Business  Tbansac- 

TIOHS  WITH  PABTY. 

In  an  action  against  a  street  car  company, 
one  is  not  incomi>etent  to  sit  as  a  jnror  because 
be  is  the  agent  of  a  railroad  company,  and  as 
such  agent  solicits  business  from  street  rail- 
roads, and  defendant  is  one  of  the  best  patrons 
of  his  road,  and  he  was  desirous  of  keeping  the 
good  will  of  defendant,  and  his  rejection  on  tbat 
ground  on  a  ciiallenge  for  cause  is  an  abuse 
of  judicial   discretion. 

[Ed.  Note.— For  other  cases,  see  Jury,  Cent. 
Dig.  II  420-422 ;    Dec.  Dig.  «  92.*] 

2.  Cabbiess  (S  317*)— Injubt  to  Passenoeb— 
Evidence  — Negligent  Constbuction  and 
Maintenance  ow  Railing. 

In  an  action  against  a  carrier  for  injuries 
Rceived  by  a  passenger  who  was  caught  be- 
tween the  car  and  a  railing  parallel  to  the 
trads  extending  over  a  viaduct,  evidence  is  not 
admissible  to  show  how  similar  viaducts  are 
protected  by  railings  in  other  cities,  as  the 
question  in  issue  was  whether  the  construction 
and  maintenance  of  this  particular  railing  was 
negligence,  which  was  a  question  to  be  decided 
from  evidence  showing  its  construction. 

[Ed.    Note.— For   other   cases,    see   Carriers, 
Cent.  Dig.  i  1303;    Dec.  Dig.  $  317.*] 

3.  Appeal  and  Ebbob  (J  1064*)— Habmlebs 
Errob— Instbuctions. 

In  an  action  against  a  street  car  company 
for  injuries  to  plaintiff  while  attempting  to 
board  defendant's  car  by  being  caught  l>etween 
the  car  and  a  railing  parallel  with  the  track 
across  a  viaduct,  the  court  instructed  that  if 
plaintiCf  attempted  to  get  upon  defendant's  car, 
and  tbat  be  had  a  transfer  in  his  possession 
entitling  him  to  be  carried  as  a  passenger  on 
that  car,  and  tbat  it  was  his  intention  to  tender 
such  transfer  to  defendant  in  ipayment  of  his 
fare,  and  that  the  car,  when  plaintiff  attempted 
to  lioard  the  same,  was  standing  at  the  usual 
place  to  receive  passengers,  the  plaintiff  was  a 
pasMnger  of  defendant.  Held  that,  while  it 
was  unnecessary  to  have  instructed  with  refer- 
ence to  the  transfer,  as  a  passenger  intending 


to  pay  cash  has  the  same  right  as  one  with  a 
transfer,  yet  the  error  was  not  prejudicial. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Dec.  Dig.  {  1064.*] 

4.  Cabbiebs  (8  321*)— INJUBIES  to  Passen- 
GEBs— Actions— Instbuctions. 

In  an  action  against  a  street  car  company 
for  injuries  received  by  a  passenger  who  was 
caught  l>etween  the  car  and  a  railing  extending 
parallel  with  the  track  over  a  viaduct,  the  court 
instructed  that,  if  the  jury  found  that  plaintiff 
was  a  passenger,  defendant  was  bound  to  exercise 
the  highest  reasonable  practicable  degree  of  care 
of  very  prudent  men  engaged  in  the  street  railway 
business  to  carry  and  receive  plaintiff  in  safety, 
and  any  failure  on  its  part  was  negligence,  and 
that  if  the  jury  found  that  defendant  negligent- 
ly allowed  the  railing  to  remain  dangerously 
close  to  the  front  of  passing  cars,  and  that  de- 
fendant's servants  controlling  the  car  negligently 
failed  to  stop  the  car  a  reasonably  sufficient 
time  to  permit  plaintiff  to  get  upon  the  car  in 
safety,  and  that  defendant's  servants  negligently 
started  the  car  forward  when  they  knew  or 
should  have  known  that  plaintiff  was  getting  on 
the  car,  and  that  plaintiff  was  injured  thereby, 
and  if  plaintiff  was  at  all  times  exercising  for 
bis  own  safety,  such  care  as  a  reasonably  pru- 
dent man  would  exercise  und'jr  the  same  circum- 
stances, the  verdict  should  be  for  plaintiff. 
Held,  that  while  the  jury  might  infer  from  the 
instruction  that  the  same  degree  of  care  was 
required  of  defendant  in  the  construction  of 
its  platform  and  railing  as  in  receiving  and 
carrying  a  passenger,  yet  the  instruction  taken 
as  a  whole  is  not  misleading. 

[Ed.    Note.— For   other   cases,   see    Carriers, 
Dec.  Dig.  t  321.*] 

5.  Cabbiebs  (8  286*)— Passengebs— Cake  Re- 
quiBED  IN  Constbuction  of  Platfobkb 
AND  Railings. 

It  is  the  duty  of  a  carrier  to  exercise  ordi- 
nary and  reasonable  care  in  the  construction 
and  maintenance  of  station  platforms  and  rail- 
ings, including  a  railing  extending  from  the 
end  of  a  platform  parallel  with  the  track  across 
a  viaduct. 

[Ed.   Note.— For   other   cases,    see   Carriers, 
Cent.  Dig.  S  1142;   Dec.  Dig.  5  286.*] 

6.  Cabbiebs  (J  348*)— Passengkbb— Actions 
FOB  Injubies— Instbuctions. 

In  an  action  against  a  carrier  for  injuries 
to  a  passenger  while  attempting  to  board  a 
street  car  by  being  caught  between  the  car  and 
a  railing  extending  from  the  station  platform 
parallel  with  the  track  across  a  viaduct,  an  in- 
struction requested  by  defendant  that  if  the 
jury  found  that,  when  the  car  started,  plaintiff 
was  standing  on  the  platform  of  the  viaduct 
with  his  hand  holding  onto  the  hand  rail  of 
the  car,  intending  to  board  such  car,  and  that 
after  the  car  started,  and  while  it  was  in  mo- 
tion, plaintiff  attempted  to  get  upon  the  car 
and  was  injured,  that  their  verdict  must  be  for 
defendant,  was  properly  refused. 

[Ed.    Note.— For    other    cases,    see    Carriers, 
Dec.  Dig.  i  348.*] 

7.  Cabbiebs  (|  348*)— Passengebs  —  Actions 
fob  Injuries— Instructions. 

In  an  action  against  a  carrier  for  injuries 
to  a  passenger  in  attempting  to  board  a  car, 
there  was  evidence  tbat,  when  the  car  started, 
plaintiff  was  some  three  feet  from  it,  and  did 
not  have  hold  of  it,  and  that  he  attempted  to 
board  it  after  it  was  in  motion.  Held,  that  an 
instruction  that  if  plaintiff  attempted  to  get 
upon  the  car  while  it  was  in  motion  he  assumed 
the  risk  of  danger,  and  that  his  injuries  re- 
sulting therefrom  were  cansod  by  his  own  neg- 
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ligence  tmd  the  yerdict  should  b«  for  defend- 
ant, was  improperly  refused. 

[EA.    Note.— For   other    cases,    see   Carrieis, 
Dec.  Dig.  i  348.*] 
8.  Cabbiebs    (i    320*)— Pabsenoebs— Actions 

FOB   INJUBIES— QXTBSnON    FOB   JUBT. 

Evidence,  in  an  action  against  a  carrier  for 
injuries  received  while  attempting  to  board  de- 
fendant's car,  held  snflBcient  to  carry  the  case 
to  the  jury. 

TEd.  Note.— For  other  cases,  see  Carriers, 
Dec.  Dig.  I  820.*] 

Appeal  from  Circuit  Court,  JaCkson  Coun- 
ty;  Jno.  6.  Park,  Judge. 

Action  by  Thomas  J.  Joyce  against  the 
Metropolitan  Street  Railway  Company  for 
injuries  received  by  plaintiff  wblle  attempt- 
ing to  board  one  of  defendant's  cars.  Judg- 
ment for  plalntUt,  and  d^endaut  appeals. 
Reversed  and  remanded. 

The  court  gave  plalntlfTs  instruction  No.  1, 
that  If  plaintlfT  attempted  to  get  upon  de- 
fendant's car,  and  that  he  had  a  transfer  In 
his  possession  entitling  him  to  be  carried  as 
a  passenger  on  that  car,  and  that  It  was  his 
intention  to  tender  such  transfer  to  defend- 
ant in  payment  of  his  fare,  and  that  the  car 
at  the  time  plaintiff  boarded  the  same,  or 
attempted  to  board  the  same,  was  standing 
at  the  usual  and  ordinary  place  for  defend- 
ant's cars  to  stop  to  receive  passengers,  the 
plaintiff  was  a  passenger  of  defendant 

Instruction  No.  2  was  that,  if  the  jury  find 
that  plaintiff  was  a  passenger  on  defendant's 
car,  defendant  owed  plaintiff  the  duty  of  ex- 
ercising the  highest  reasonable  practicable 
degree  of  care  of  very  prudent  men  engaged 
in  the  street  railway  business  to  carry  and 
receive  plalntUf  in  safety,  and  any  failure 
on  its  part  was  negligence;  and  that  if  the 
jury  find  that  defendant  negligently  allowed 
the  railing  mentioned  In  the  evidence  to  re- 
main dangerously  close  to  the  front  of  pass- 
ing cars,  and  that  defendant's  servants  con- 
trolling the  car  mentioned  in  the  evidence 
negligently  failed  to  stop  the  car  a  reasonably 
sufficient  length  of  time  to  permit  plaintiff 
to  get  upon  the  car  in  safety,  and  negligently 
started  the  car  forward  when  they  knew  or 
should  have  known  that  plaintiff  was  getting 
on  the  car,  If  he  was  getting  on  the  same, 
and  that  plaintiff  was  Injured  thereby,  and 
if  plaintiff  was  at  all  times  exercising  ordi- 
nary care  for  bis  own  safety,  that  is,  such 
care  as  a  reasonably  prudent  man  would  ex- 
ercise under  the  same  circumstances,  the  ver- 
dict should  be  for  plaintiff. 
'  Instruction  C  requested  by  defendant  and 
refused  was  that  if  the  jury  find  that,  when 
the  car  started,  plaintiff  was  standing  on  the 
platform  of  the  viaduct  in  question  with  his 
band  holding  onto  the  hand  rail  of  the  car, 
intending  to  board  such  car,  and  that  after 
the  car  started,  and  while  it  was  in  motion, 
plaintiff  attempted  to  get  upon  the  car  and 
was  Injured,  their  verdict  must  be  for  de- 
fendant 


Ralph  S.  Latshaw  and  Henry  J.  Latsbaw, 
Jr.,  for  appellant  John  H.  Lucas,  for  ap- 
pellee. 

GRAVES,  J.  Plaintiff,  an  alleged  passen- 
ger, sues  the  defendant,  a  street  railway  cor- 
poration, for  alleged  negligence  by  which  be 
was  injured.  Verdict  for  the  plaintiff  signed 
by  nine  jurors  in  sum  of  $5,000,  and  judg- 
ment accordingly.  The  accident  occurred 
July  1,  1904,  at  Eighth  and  Main  streets,  In 
Kansas  City,  Mo.,  at  which  point  the  de- 
fendant maintained  an  overhead  viaduct 
some  29  feet  above  Main  street  on  Eightii 
street  The  negligence  charged  Is  thus  stat- 
ed In  the  petition: 

"Plaintiff  states  that  on  said  July  1,  1901. 
at  about  6  p.  m.  thereof,  he  was  in  the  act  of 
boarding  one  of  defendant's  said  Independ- 
ence avenue  cars,  east  bound,  on  said  via- 
duct, for  the  purpose  of  being  carried  on 
said  car  as  a  passenger  to  the  eastern  part 
of  Kansas  City;  that  while  he  was  thus 
attempting  to  get  upon  said  car  he  was  In- 
jured, through  the  carelessness  and  negli- 
gence of  defendant  as  hereinafter  set  forth. 

"Plaintiff  states  that  defendant  carelessly 
and  negligently  built,  maintained,  and  used 
said  viaduct  In  a  dangerous  and  defective 
condition  in  this,  to  wit:  A  certain  iron  rail- 
ing or  fence  was  allowed  to  be  and  to  re- 
main at  the  eastern  end  of  the  platform  on 
said  viaduct  at  or  near  the  place  where  pas- 
sengers were  In  the  habit  of  getting  on  and 
off  defendant's  cars,  with  defendant's  knowl- 
edge and  consent;  that  said  iron  railing  or 
fence  was  at  all  of  said  times  by  defendant . 
carelessly  and  negligently  allowed  to  be  and 
remain  In  a  dangerously  close  position  and 
proximity  to  the  front  end  of  the.  cars  and 
to  the  Bides  of  the  cars  when  passing  said 
Iron  fence  or  railing,  and  said  Iron  railing 
or  fence  was  at  all  of  the  said  times  by  de- 
fendant carelessly  and  negligently  allowed 
to  be  and  to  remain  In  such  a  relative  posi- 
tion to  said  cars  that  if  a  person  should  get 
between,  or  be  knocked  between,  or  fall  be- 
tween said  Iron  fence  and  said  passing  car, 
there  was  not  room  enough  for  said  car  to 
pass  without  greatly  Injuring  said  person,  all 
of  which  was  well  known  to  defendant,  or  by 
the  exercise  of  due  care  and  caution  could 
have  been  known  to  defendant  on  July  1, 
1904,  and  for  a  long  time  prior  thereto. 

"Plaintiff  states  that  at  the  time  be  was 
getting  on  said  car,  and  at  the  time  he  was 
Injured  as  hereinafter  stated,  he  was  getting 
on  said  car  at  the  usual,  ordinary,  and  cus- 
tomary place  for  people  to  get  on  and  off 
defendant's  cars  on  said  viaduct  and  at  the 
place  where  defendant  Invited  the  public  to 
get  on  and  off  its  cars,  viz.,  at  or  near  the 
eastern  end  of  the  platform  of  said  viaduct, 
and  about  even  with  the  sidewalk  line  on  the 
east  side  of  Main  street. 

"Plaintiff  states  that  said  carelessness  and 
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negligence  of  defendant  furthermore  consist- 
ed In  this,  to  wit:  That,  while  plaintiff  was 
in  the  act  of  stepping  upon  said  car  to  be- 
come a  passenger  thereon,  defendant  careless- 
ly and  negligently  started  said  car  up,  thereby 
catching  plaintiff  between  said  Iron  fence  and 
said  car,  thereby  Injuring  him  as  hereinafter 
Kt  forth,  although  the  servants  and  agents 
in  charge  of  said  car  Icnew,  or  by  the  exer- 
cise of  due  care  and  caution  could  have 
Isnown,  that  plaintiff  was  then  and  there  in 
the  act  of  stepping  niran  said  car  to  become 
a  passenger  thereon. 

"Plaintiff  further  says  that  said  careless- 
ness and  negligence  of  defendant  further- 
more consisted  in  this,  to  wit:  That  while 
plaintiff  was  In  the  act  of  stepping  upon  said 
car  to  t>ecome  a  passenger  thereon,  at  said 
time  and  place,  defendant's  servants  and 
agents  then  and  there  in  charge  of  said  car 
knew,  or  by  the  exercise  of  due  care  and 
caution  could  have  known,  that  plaintiff  was 
then  and  there  in  the  act  of  getting  upon  said 
car  as  a  passenger,  and  that  he  had  not  had 
reasonable  time  or  opportunity  to  get  safely 
upon  said  car. 

"Plaintiff  farther  says  that  said  careless- 
ness and  negligence  of  defendant  further- 
more consisted  In  this,  to  wit:  Defendant 
carelessly  and  negligently  started  up  said 
car  without  first  closing  the  doors  of  said 
car,  or  giving  plaintiff  any  other  warning  of 
the  Intention  of  defendant's  said  servants 
and  agents  to  start  said  car  up. 

"Plaintiff  says  that  when  defendant's  serv- 
ants and  agents  started  said  car  up,  as  above 
set  forth,  while  plaintiff  was  In  the  act  of 
getting  thereon  as  a  passenger,  plaintiff  was 
thrown  between  and  caught  between  the  said 
car  and  the  aforesaid  iron  fence  or  railing, 
and  severely  injured  as  hereinafter  set  forth. 

"Plaintiff  further  says  that,  after  he  was 
thus  caught  between  said  car  and  said  iron 
fence  or  railing,  said  car  stopped  after  It 
had  gone  a  few  feet,'  and  thereafter  the  serv- 
ants and  agents  then  and  there  In  charge 
of  said  car  carelessly  and  negligently  started 
said  car  up  while  plaintiff  was  still  pinioned 
and  held  fast  between  said  car  and  said  iron 
fence  or  railing,  thereby  Increasing  the  In- 
juries already  inflicted  as  hereinbefore  set 
forth,  through  the  carelessness  and  negli- 
gence of  the  defendants  as  above  set  forth, 
although  said  servants  and  agents  then  knew, 
or  by  the  exercise  of  due  care  could  have 
known,  that  plaintiff  then  was  pinioned  and 
held  fast  between  said  car  and  said  fence 
or  railing." 

Answer  was  a  general  denial,  to  which  was 
added  a  plea  of  contributory  negligence. 
Reply,  a  general  denial.  Such  are  the  issues 
of  the  pleadings.  From  this  Judgment  de- 
fendant appeals,  bnt  not  until  an  adverse 
ruling  upon  timely  motions  for  new  trial  and 
in  arrest  of  Judgment 

One  William  W.  Baum  was  called  and  ex- 
amined as  a  Juror,  and  upon  objection  made 


by  the  plaintiff  was  excused,  to  which  action 
defendant  objected.  This  action  of  the  court 
is  pressed  as  error,  and  hence  a  statement  of 
the  facts  as  to  his  qualifications  becomes 
necessary.  The  rejected  juror  was  a  con- 
tracting freight  agent  for  the  Big  Four  Rail- 
road. As  such  he  solicited  business  from 
street  railroads  and  all  other  corporations 
or  individuals  having  freight  coming  from 
east  of  the  Mississippi  river  or  going  east  of 
that  river,  and  had  thousands  of  customers. 
His  territory  covered  Missouri,  Kansas, 
Oklahoma,  Indian  Territory,  and  portions  of 
Iowa.  Among  the  larger  patrons  of  his  line 
was  the  defendant  in  this  case.  The  Juror 
said.  In  response  to  questions  by  plaintiff's 
counsel,  that  he  would  naturally  want  to 
keep  in  the  good  graces  of  defendant;  that 
if  he  could  do  the  defendant  any  little  favor 
which  would  not  be  against  his  conscience  he 
would  do  It;  that  he  would  like  to  have  ail 
of  defendant's  business,  and  was  trying  to 
get  It;  that  everything  he  could  do  that 
was  not  unfair  or  dishonest,  and  which  he 
could  conscientiously  do  to  get  the  business, 
he  would  do.  The  above  statements  we  have 
dravm  largely  from  the  questions  of  counsel, 
for  the  juror  usually  answered  the  leading 
and  suggestive  questions  by  a  simple  "Xes, 
sir."     . 

Taken  by  defendant's  counsel,  he  said  he 
had  numerous  customers  in  Kansas  City; 
that  there  were  23  railroads,  and  some  10  or 
12  fast  freight  lines.  In  business  In  Kansas 
City;  that  his  relations  with  defendant  were 
the  same  as  with  any  other  customer;  that 
Mr.  Burgee  was  the  general  Western  freight 
agent  for  his  line,  and  he  was  under  htm. 
Then  he  was  asked  the  following  questions, 
which  he  answered  thus:  "Q.  State,  Mr. 
Baum,  whether,  if  you  were  selected  as  a 
Juror  In  this  case,  you  would  render  a  fair 
and  impartial  verdict  according  to  the  law, 
and  the  evidence,  as  you  should  understand 
it?  A.  Yes,  sir ;  I  would.  Q.  Have  you  any 
prejudice  against  the  plaintiff  in  this  case? 
A.  No,  sir.  Q.  Have  yon  any  prejudice  In 
favor  of  the  defendant  In  this  case?  A.  No, 
sir." 

Then,  after  stating  that  he  did  not  then 
have,  and  never  had  had,  a  pass  over  the 
Metropolitan  Line,  the  following  occurred: 
"Mr.  Latshaw:  We  challenge  the  Juror  for 
cause.  The  Court:  You  will  be  excused, 
Mr.  Baum." 

To  this  action  of  the  court  defendant  ex- 
cepted, and  si]ch  is  the  first  question  present- 
ed by  the  record.  Leaving  this  point,  and 
going  to  the  locus  of  the  accident,  the  evi- 
dence shows  that  the  Metropolitan  had  a 
double-track  railway  on  Eighth  street;  that 
it  had  a  viaduct  beginning  at  Walnut  street 
on  the  east  and  ending  at  Wall  street  on 
the  west,  and  crossing  Main  street  at  a 
height  of  al>out  20  feet  above  the  street ;  over 
Main  street  was  a  60-foot  platform  on  this 
viaduct  for  the  ingress  and  egress  of  passen- 
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gers ;  to  the  south  and  north  sides  of  the  via- 
duct were  stairways  leading  up  to  these  plat- 
forms ;  one  platform  was  to  the  south  of  the 
south  track,  and  the  other  to  the  north  of 
the  north  track;  the  longest  cars  were  43 
feet,  so  that  they  could  so  stop  as  to  leave 
both  ends  open  to  these  platforms  for  the 
entering  and  exit  of  passengers.  There  were 
a  number  of  photographs  Introduced  In  evl-. 
dence,  but  they  do  not  appear  In  the  abstract. 
These  were  Intended  to  represent  the  condi- 
tions at  the  point  of  the  accident.  As  best 
we  can  gather  It,  there  was  at  the  end  of 
these  platforms  an  Iron  railing  running  first 
north  and  south  from  the  sides  of  the  via- 
duct to  a  point  near  the  railway  track,  and 
then  others  running  east  and  west  parallel 
with  the  rails  for  some  distance.  The  pur- 
pose of  these  was  to  keep  a  passenger  In 
alighting  from  the  car,  should  his  end  of 
the  car  fail  to  stop  on  the  platform,  from 
falling  down  In  the  street  The  distance 
from  this  railing  from  the  side  of  the  car 
at  the  point  where  plaintiff  was  hurt  Is  dif- 
ferently stated  by  the  witnesses,  ranging 
from  4%  to  10%  inches.  Plaintiff  in  at- 
tempting to  board  a  car  was  caught  between 
the  moving  car  and  this  railing  (made  of 
several  1%-lnch  gas  pipe)  running  parallel 
with  the  track.  As  to  how  he  got  Into  the 
place  is  described  by  plaintiff  and  other  pas- 
sengers. 

Plaintiff  says  that  he  came  from  the  south 
on  a  Main  street  car  until  be  reached  the 
viaduct  on  Main  and  Eighth ;  that  be  pro- 
cured a  transfer  to  take  an  east-bound  car 
on  Eighth  street  to  his  home ;  that  he  went 
up  the  east  steps  on  the  south  side  to  the 
platform,  and  when  an  east-bound  car  came 
he  started  to  board  the  same;  that  he  got 
on  the  steps,  and  was  about  to  step  to  the 
platform,  when  the  bell  rang  to  start,  and 
about  the  same  time  a  man  and  woman  came 
out  to  get  off ;  that  the  man  said,  "Hold  on, 
let  me  off" ;  that  he  looked  forward  to  the 
motorman  and  saw  that  he  was  not  go- 
ing forward,  and  then  stepped  back  to  let 
the  passengers  off ;  that  he  held  to  the  hand 
railing  with  his  back  to  the  west;  that 
after  the  passengers  got  off  be  stepped  for- 
ward to  get  in  the  position  he  first  occupied. 
From  this  point  on  he  describes  the  incident 
in  this  language:  "And  as  I  turned  facing 
north  to  step  onto  the  car,  the  car  started,  and 
it  struck  me  right  here  (indicating  on  arm), 
and  It  throwed  me  back  against  somebody 
that  had  got  off  the  car,  or  somebody  that 
was  behind  me  to  get  on  the'  car,  I  don't 
know  which,  but  It  caused  me  to  turn,  and 
as  I  turned  I  was  on  the  railing;  the  place 
was  open  below ;  I  caught  the  rail  with  one 
hand  and  throwed  my  body,  over  it;  the 
car  passed,  and  caught  me  right  through  the 
thighs;  they  stopped  the  car,  and  somebody 
called  for  them  to  go  ahead;  I  was  then 
laying  with  my  head  to  the  .west,  and  my 
feet  to  the  east  on  the  rail,  with  my  limbs 


underneath  the  rail;  they  started  the  car 
again,  and  I  called  to  them  to  stop,  and 
others,  and  they  did;  then,  there  was  a 
gentleman  came  running  up  the  steps  with 
what  they  call  a  machinist's  wrench,  and 
tried  to  unbolt  the  bolts  at  the  head  of  the 
viaduct  for  me  to  get  out,  and  they  was 
rusted,  and  he  couldn't  do  nothing  with 
them,  and  he  pounded  on  it;  so  somebody 
came  with  a  crowbar  and  pried  it  out  and 
lifted  me  out,  and  laid  me  down  on  the 
viaduct" 

From  this  it  appears  that  plaintiff  was 
caught  between  the  car  and  this  iron  railing 
by  the  onward  movement  of  the  car,  and 
that  after  being  caught  the  car  was  moved 
a  few  feet  in  an  effort  to  release  him,  which 
effort  proved  futile,  and  he  was  pinioned 
there  until  a  piece  of  iron  piping  was  ob- 
tained with  which  to  release  him. 

Matthew  Higbtower,  witness  for  the  plain- 
tiff, and  who  was  Just  behind  him  when  the 
attempt  to  board  the  east  end  of  the  car  was 
made,  described  the  accident  thus:  "Q.  Be- 
fore the  accident  happened,  and  before  yon 
got  on  the  car,  you  may  tell  the  court  and 
Jury  Just  what  led  up  to  the  accident — how 
it  happened.  A.  Well,  I  came  up  on  the 
viaduct,  and  the  old  gentleman  that  got 
hurt  me  and  him  both,  was  standing  at  the 
front  end  of  the  car,  and  be  stepped  up  in 
the  door  of  the  car  in  the  front  end,  and  I 
stepped  up  on  the  step,  and  there  was  a  lady 
and  gentleman  to  get  off,  and  the  motorman 
Bays,  'Wait  until  these  people  get  off,'  so 
I  stepped  off—  Mr.  Loomls  (interrupting): 
We  object  to  that  evidence  because  it  is 
hearsay.  (Objection  overruled  by  the  court ; 
to  which  action  and  ruling  of  the  court  the 
defendant  at  the  time  duly  excepted.)  A. 
(continuing)  And  the  old  gentleman  Just 
caught  hold  of  the  arm  of  the  car  and  swung 
himself  around,  and  then  I  seen  there  was 
a  big  crowd  on  the  car,  and  I  broke  for  the 
back  end  to  get  on.  Just  as  I  stepped  up  on 
the  steps  of  the  cars,  on  the  inside,  they, 
rang  the  bell  to  start ;  directly  I  heard  some 
one  hollering,  'Hold  on,  somebody's  hurt,' 
and  Just  looked  around,  and  I  seen  it  was 
the  old  gentleman  standing  in  front  of  me 
that  it  caught,  and  somebody  hollered  and 
told  them  to  stop,  and  they  stopped  the  car, 
and  then  some  one  hollered,  'Back  up,'  and 
they  backed  the  car  back,  and  I  hollered  my- 
self to  stop.  By  that  time  they  got  within 
about  four  feet  of  the  end  of  the  bannister, 
and  they  stopped  the  car,  and  then  we  went 
and  got  gas  pipe  and  other  prizes,  things  for 
to  get  htm  out;  we  could  not  prize  it  over 
far  enough  to  pull  him  out" 

He  further  said  that  there  was  a  good  big 
crowd  behind  him  to  get  on  the  car;  that 
the  conductor  was  on  the  rear  steps  when 
the  bell  rang  to  start;  that  there  was  a 
good  big  crowd  on  the  car;  that  the  front 
platform  was  badly  crowded  with  people 
when  he  and  plaintiff  attempted  to  get  on 
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tbere,  bat  that  they  conld  get  on  there  all 
right;  that  when  the  car  started  he,  the 
-frltness,  was  on  the  rear  Testlbule. 

■Witness  M.  F.  Smith  says  that  he  went 
to  the  platform  to  catch  a  car,  and  when 
be  got  there  the  plaintiff  was  pinioned  be- 
tween the  car  and  the  railhig.  He  then  de- 
scribes the  way  in  which  plaintiff  was  re- 
leased, which  was  by  the  use  of  the  iron 
piping  as  a  lever,  with  which  "to  pry  the 
railing  away  from  the  car  so  the  people 
outside  coold  lift  the  man  out"  This  lever 
"was  Qsed  from  the  inside  of  the  car  through 
one  of  the  windows. 

Charles  Bollard,  who  was  on  the  car, 
says  that  he  did  not  see  plaintiff  until  after 
be  was  caught  between  the  car  and  railing; 
that  the  conductor  was  In  the  rear  vesti- 
bule; that  the  car  and  both  vestibules  were 
crowded;  that  plaintiff  was  pinioned  in 
tbere  about  20  minutes. 

Witness  Ira  Bruner,  at  the  time  a  pas- 
senger on  the  car,  described  the  incident  in 
this  language:  "Q.  Now,  Mr.  Bruner,  you 
may  tell  these  gentlemen  here  Just  what 
you  saw  there,  what  happened;  tell  it  in 
your  own  way.  A.  Well,  I  was  on  the  rear 
platform  on  the  outside  when  the —  There 
-vras  a  gentleman  standing  behind  me  be- 
tween the  controller  box  and  the  vestibule; 
I  stood  right  in  front  of  him:  I  had  my 
band  on  the  post,  the  outside  post,  and  when 
we  reached  FIghth  street,  or  Main  street, 
the  car  stopped  for  quite  a  few  minutes,  and 
I  looked  out  towards  the  front  end,  and  I 
seen  Mr.  Joyce;  he  was  standing  with  his 
left  hand  on  the  handhold  at  the  front  end; 
that  is,  the  handhold  was  on  the  back  part 
of  the  front  vestibule,  and  he  had  his  left 
foot  on  the  step,  and  there  was  some  ladies 
or  gentlemen  got  on  or  off  the  car,  I  could 
not  say  which;  he  was  standing  there,  and 
I  tamed  around,  and  the  conductor  gave 
the  signal  to  go  ahead,  and  I  looked  around, 
and  the  next  I  looked  out  and  he  was 
against  the  side  of  the  car,  right  at  the 
railing,  and  jnst  at  the  time  he  was  caught, 
and  I  hollered,  'Stop  the  car,  there  is  a 
man  caught,|  and  I  ran  perhaps  two  or 
three  feet,  and  he  was  in  between  the  rail- 
ing and  the  car,  and  they  stopped  and  some- 
body hollered,  'Go  ahead';  and  It  was  sev- 
eral people  hollered,  'Go  ahead,'  and  the 
car  started  and  ran  perhaps  to  about  the 
middle  of  the  car  and  stopped,  and  then  I 
t^ot  off  and  several  men  got  off,  and  we  tried 
to  get  him  out,  and  there  was  a  carpenter 
on  the  car,  and  he  had  a  hammer,  and  I 
took  the  hammer  and  I  tried  to  break  the 
bead  of  the  screws  that  held  this  gas-pipe 
railing,  but  could  not,  and  somebody  ran 
and  got  a  piece  of  gas  pipe  and  put  it  in 
between  the  car  and  the  railing  and  pried 
It  out  so  they  could  get  him  out" 

This  witness  also  says  that  car  and  both 
vestibules  were  crowded,  and  that  the  con- 
ductor was  in  the  rear  vestibule;  that  he 
beard  the  signal  to  start,  and  at  the  time 


there  were  some  people  standing  on  the 
platform;  that  the  car  stopped  quite  a  while 
before  It  made  the  first  start  In  a  signed 
written  statement  made  in  response  to  a 
letter  addressed  to  the  witness  by  defend* 
ant,  Mr.  Bruner  described  the  accident  in 
this  language:  "I  was  on  the  rear  platform 
of  car  which  stopped  on  the  viaduct  at 
EHghth  and  Main — Independence  avenue 
car.  I  looked  toward  the  front  of  the  car 
and  saw  the  party  waiting  for  some  ladles 
to  get  on  the  car.  They  got  on  and  the  car 
started,  and  the  man  tried  to  get  on,  but 
was  caught  between  the  side  of  the  car  and 
the  railing.  I  called  to  the  conductor  to 
stop  the  car,  which  stopped,  but  started 
again,  when  I  called  to  him  again;-  this  time 
it  stopped,  and  the  passengers  and  others 
got  off  and  released  the  man  from  between 
the  car  and  railing." 

C.  T.  Murray  describes  the  accident  crisp- 
ly in  this  language:  "I  was  on  an  Independ- 
ence avenue  car,  and  the  signal  for  the  car 
to  go  ahead,  and  there  was  a  commotion, 
and  somebody  hollered  a  man  got  hurt  and 
the  car  was  stopped,  and  in  about  half  a 
minute  there  was  another  signal  to  go 
ahead,  and  they  went  ahead  about  10  feet, 
I  should  judge,  and  they  stopped  again;  I 
looked  out  the  window,  and  right  below  me 
I  saw '  a  man  wedged  in  between  the  iron 
railing  and  the  side  of  the  car,  the  Iron 
frame  of  the  car;  there  was  a  railing  there, 
I  should  Judge,  about  an  Inch  and  a  half 
gas  pipe,  and  he  was  caught  In  between  that 
and  the  car;  I  then  tried  to  get  somebody  to 
get  a  bar  to  pry  him  out;  finally  somebody 
brought  the  bar  and  we  pried  him  out,  and 
the  car  went  ahead.  That's  about  all  I 
know  of  the  case."  This  witness,  who  was, 
and  for  years  had  been,  in  the  machinery 
business,  was  used  as  an  expert  on  the  man- 
ner in  which  the  railing  was  constructed. 
His  testimony  in  this  regard  is  urged  as  er- 
ror, and  this  portion  of  his  testimony  we 
will  state  under  that  subject  in  the  opinion. 

By  W.  A.  Satterlee,  assistant  general  man- 
ager of  the  defendant,  the  plaintiff  got  a 
good  many  details  as  to  dimensions  of  cars, 
their  construction,  the  construction  of  the 
viaduct  and  the  platforms  thereon,  as  well 
as  the  railings  used  thereon,  and  the  pur- 
pose of  such. 

By  Dr.  Eubank,  the  attending  physician, 
as  well  as  one  of  the  city  physicians,  the 
character  of  the  injuries  were  shown.  These 
were  likewise  shown  by  plaintiff  and  some 
of  the  other  witnesses.  Such  was  the  plaln- 
tlfTs  case,  at  the  end  of  which  defendant 
interposed  a  demurrer  to  the  testimony, 
which  was  overruled,  the  defendant  except- 
ing. 

The  evidence  for  the  defendant  tended  to 
show  that  the  plaintiff  was  injured  In  at- 
tempting to  board  a  moving  car. 

By  Emil  Backstrom,  the  conductor  In 
charge  of  the  car  which  injured  the  plain- 
tiff, it  was  shown  that  he  was  at  the  rear 
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vestibule  of  the  car  assisting  passengers  to 
alight  and  enter;  tbat  the  car  was  crowd- 
ed, all  seats  taken,  aisles  fnll,  and  both  ves- 
tibules crowded;  that  at  the  viaduct  cross- 
ing In  question  some  12  or  15  people  got 
ofF  and  as  many  got  on,  with  still  others 
waiting  on  the- platform;  that  he  stopped 
the  car  about  two  minutes;  that  before  he 
signaled  the  car  to  start  he  looked  up  the 
side  of  the  car,  and,  seeing  no  one  attempt- 
ing to  get  on,  gave  the  signals — two  bells — 
to  start;  that  plaintiff  had  ridden  with 
him  before,  and  when  he  looked  forward 
he  saw  him  standing  some  three  feet  from 
the  car;  that  the  car  started  upon  his  sig- 
nals, and  had  run  about  half  Its  length 
when  he  heard  some  one  holler;  that  upon 
looking  out  as  quickly  as  he  could  he  saw 
the  plaintiff  pinioned  between  the  car  and 
the  railing.  He  also  says  the  car  did  not 
move  backward,  but  moved  forward  a  few 
inches,  after  the  plaintiff  was  caught. 

Hugh  Parks,  a  young  man  attending  the 
high  school,  was  on  the  viaduct,  and  as  a 
witness  testified:  That  he  was  standing  on 
the  platform  of  the  viaduct.  Intending  to 
take  the  car  by  which  plaintiff  was  Injured; 
that  he  run  up  to  the  front  vestibule  to  get 
on,  but  the  car  was  so  crowded  that  he  did 
not  attempt  It;  that  plaintiff  stepped  off  the 
car  to  let  some  one  get  off,  and  stepped  two 
or  three  feet  away,  but  held  to  the  bar  or 
handhold;  that  he  (witness)  turned  to  look 
west  for  another  car,  and  then  turned  again 
toward  the  front  vestibule,  and  about  that 
time  the  man  was  trying  to  get  on,  and  was 
dragged  between  the  car  and  the  railing 
whilst  the  car  was  in  motion;  that  the  car 
was  In  motion  when  the  plaintiff  tried  to 
get  on  It;  that  the  car  and  vestibules  were 
loaded  full. 

C.  E.  Waldron,  a  grain  merchant,  says: 
That  he  boarded  the  car  some  three  blocks 
to  the  west  of  Eighth  and  Main,  at  Wyan- 
dotte street;  that  he  was  standing  next  to 
the  motorman,  and  facing  east;  that  to  his 
right  was  a  Mr.  Miller,  a  friend  of  his;  that 
Miller  faced  the  rear  of  the  car  to  the  west; 
that  the  car  remained  standing  rather  long, 
longer  than  usual;  that  the  bell  rang  to 
start,  and  some  people  started  to  get  off, 
and  the  car  stopped;  that  these  people  got 
off,  and  the  bell  was  sounded,  and  the  car 
again  started;  that  when  these  people  got 
off  and  the  second  bell  given  there  was  a 
scrambling  by  people  to  get  back  on;  that 
the  car  and  front  vestibule  was  crowded; 
that  the  car  was  not  started  until  all  those 
holding  to  the  car  were  on  It;  that  after  It 
started  Miller  cried  out  that  a  man  had  been 
caught  between  the  car  and  railing;  that 
he  saw  no  one  attempting  to  get  on  as  the 
car  started;  that  the  front  platform  was  so 
crowded  that  he  could  not  "twist  around"; 
that  be  saw  several  pe<vle  get  off  the  car 
to  let  those  going  out  get  off,  but  could  not 
say  whether  plaintiff  was  one  of  them. 

Charles  H.  McKee,  cashier  of  Home  Tele- 


phone Company,  testified  In  behalf  of  de- 
fendant to  this  effect:  Tbat  he  had  been 
subpoenaed  by  plaintiff,  but  not  used;  that 
at  the  time  of  the  accident  he  was  on  the 
step  of  the  car  at  the  front  platform  or  ves- 
tibule; that  he  got  on  at  Eighth  and  Main; 
that  as  he  got  on  the  viaduct  the  car  bad 
started  and  the  conductor  stopped  It,  as 
some  people  wanted  to  get  off,  and  he,  wit- 
ness, started  to  run  to  catch  the  car,  but 
when  he  saw  the  crowded  condition  of  car 
stopped;  that  as  the  car  stopped  he  again 
started  to  the  front  end,  when  a  man  and  a 
woman  and  perhaps  a  little  baby  got  off;  tbat 
there  was  a  man  standing  on  the  step  of  the 
car,  who  got  off  to  let  these  parties  out; 
that  he  (witness)  stepped  around  In  front  of 
him,  and  as  the  car  started  caught  the  front 
handhold  and  stepped  on  the  car  Just  as  it 
pulled  out;  that  Just  as  he  got  on  the  car 
he  looked  back  and  saw  this  man  with  one 
hand  on  the  back  handhold  take  two  steps, 
and  witness  then  got  off  the  step  to  the  plat- 
form and  saw  no  more;  that  at  this  time 
the  car  was  In  motion,  and  was  in  motion 
when  he  got  on  It;  that  the  platform  was 
very  piuch  crowded. 

0.  G.  Miller,  superintendent  of  the  beef- 
house  of  the  Armour  Packing  Company,  tes- 
tified: That  he  was  on  the  platform  of 
front  vestibule  at  time  of  accident,  having 
boarded  the  car  at  Union  Depot;  when  car 
reached  Eighth  and  Main  It  was  very  much 
crowded;  that  he  was  facing  west;  that 
there  was  one  man  between  him  and  the 
south  edge  of  the  vestibule;  that  the  vesti- 
bule was  Jammed  full;  that  he  was  tallflng 
to  Waldron;  that  after  the  car  started  lie 
saw  two  men  make  a  start  for  the  car;  that 
he  was  noticing  this  old  gentleman,  and  felt 
that  he  was  going  to  get  hurt;  that  he  next 
heard  the  old  man  holler;  that  he  noticed 
the  man  In  front  of  him  get  on,  and  then  he 
noticed  the  old  man,  the  plaintiff,  start  for 
the  car  while  the  car  was  In  motion. 

The  above  is  a  fair  synopsis  of  the  de- 
feudant's  evidence. 

1.  W.  W.  Baum  was  a  competent  Juror  un- 
der the  evidence  in  this  case.'  Glasgow  v. 
Railroad,  191  Mo.,  loc.  clt.  855,  89  S.  W.  915. 
The  Juror  was  frank  in  his  statement  of  his 
connection  with  defendant  Defendant  was 
his  customer  as  much  as  an  extensive  farm- 
er and  stock  raiser  might  be  a  customer  of 
a  merchant.  Merchants  as  a  rule  would  feel 
as  kindly  toward  their  customers  as  did  this 
Juror  toward  his  customer,  the  defendant. 
Merchants  would  be  as  anxious  to  extend  to 
their  customers  such  favors  as  In  good  con- 
science they  could,  and  nothing  more  is 
found  In  the  record  as  to  this  Juror.  Mer- 
chants would  try  In  every  way,  within  rea- 
sonable, honorable,  and  proper  bounds,  to 
secure  all  of  the  trade  of  their  respective 
customers,  and  nothing  further  can  be  charg- 
ed to  this  Juror  under  the  evidence.  No 
honorable  merchant,  if  examined  as  a  Juror 
In  a  case  wherein  one  of  his  customers  waa 
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a  party,  wonid  answer  otherwise  than  did 
this  juror,  yet  where  Is  the  trial  court  that 
h:i3  sustained  a  challenge  for  cause  In  a 
rase  of  that  kind?  Our  reading  of  the  books 
h:is  not  disclosed  It.  It  remains  for  a  cor^ 
poratlon  case  to  furnish  a  precedent  and  ex- 
ample. The  sustaining  of  this  challenge  for 
cause  was  error.  Not  only  so,  but  It  goes 
beyond  what  we  conceive  to  be  sound  Judi- 
cial discretion.  We  are  not  unmindful  of 
the  fact  that  a  sound  judicial  discretion  Is 
lodged  in  trial  courts  In  the  matter  of  se- 
lecting jurors,  but  there  Is  likewise  a  limit 
to  sound  judicial  discretion.  In  this  case 
the  limit  was  reached  and  passed.  He  was 
challenged  for  cause  and  the  challenge  sus- 
tained, simply  because,  as  Indicated  by  the 
record,  he  was  In  the  employ  of  a  corpora- 
tion of  which  the  defendant,  through  the  ef- 
forts of  the  juror,  or  otherwise,  was  a  cus- 
tomer. We  cannot  lend  our  assent  to  the 
proposition  that  this  was  the  exercise  of 
sound  judicial  discretion. 

2.  Part  of  the  testimony  of  witness  C.  T. 
Murray  is  challenged  by  the  defendant 
Murray  for  30  years  bad  been  engaged  in 
the  machinery  business.  He  said  that  he 
had  built  several  rnllings  for  bridges  and 
for  stairways,  and  things  of  that  kind;  that 
he  had  been  pretty  much  all  over  the  Unit- 
ed States,  "from  Maine  to  California,  from 
Savannah  to  Minneapolis,"  and  in  practical- 
ly all  of  the  large  cities  of  the  United 
States;,  that  he  had  observed  the  construc- 
tion of  railings  and  guards  along  the  sides 
of  elevated  street  car  tracks  In  New  York 
and  Chicago;  that  he  had  been  on  four  dif- 
ferent elevated  lines  in  Chicago,  and  per- 
haps every  line  In  New  York  City;  that  he 
had  been  on  the  elevated  line  in  Kansas 
City  which  runs  over  to  Kansas  City,  Kan.; 
that  he  had  noticed  the  approaches  to  the 
cars,  the  railings,  or  whatever  was  used  to 
prevent  passengers  from  falling  off  of  the 
structure. 

Divers  and  pointed  objections  were  made 
hy  counsel  for  the  defendant  whilst  the 
above  facts  were  being  brought  out.  Final- 
ly, the  court  outlines  certain  views,  which 
are  best  expressed  in  the  language  of  the 
record: 

"The  Court:  I  will  let  him  state  what  is 
the  uniform  distance,  if  there  is  any  uni- 
form distance,  of  guard  railings  from  tracks 
at  points  close  to  arriving  and  stopping  pla- 
ces, but  he  cannot  say  what  be  thinks  is 
right,  because  he  Is  not  qualified."  After 
an  objection  again:  "The  Court  (Interrupt- 
hig):  Weil,  I  have  been  all  over  that  ex- 
act question,  Mr.  Loomls." 

This  being  followed  by  an  explanation  and 
su^estlon  by  counsel,  and  then  the  record 
runs: 

"The  Court:  I  have  found  that  It  did  in  a 
certain  case  to  my  very  great  sorrow.  You 
must  first  prove  that  there  Is  a  uniform  dis- 
tance observed  by  this  witness,  before  I  will 
let  him  state  what  that  distance  Is.    Mr. 


Latshaw:  Or  construction?  The  Court:  Yes, 
sir.  Mr.  lioomis:  No,  let  the  inquiry  be  lim- 
ited to  what  the  court  says.  The  Court:  I 
will  not  let  specific  Instances  go  before  the 
jury  on  direct  examination,  but  I  will  let 
these  two  things  go  before  the  jury;  If  this 
witness  Is  advised,  or  If  it  be  a  fact  that 
there  Is  a  uniform  distance  for  these  guard 
rails  to  be  used  from  the  track  rails,  or  that 
there  Is  a  uniform  method  of  construction. 
Now,  bear  that  In  mind.  Mr.  Loomis:  On 
that  I  desire  to  make  the  specific  objection 
that  the  witness  is  not  shown  to  have  any 
knowledge  sufficient  to  justify  him  in  ex- 
pressing an  opinion  as  an  expert  on  either 
of  those  Issues.  (Objection  overruled  by  the 
court ;  to  which  action  and  ruling  of  the 
court  the  defendant  at  the  time  duly  ex- 
cepted.) Q.  I  will  ask  you  the  question  in 
this  form,  Mr.  Murray,  whether  or  not  on 
July  1,  1904,  and  about  that  time,  there  was 
a  uniform  construction  for  guard  rails  started 
and  stopped  for  the  discharge  and  receipt 
of  passengers,  used  and  considered  for  the 
purpose  of  keeping  passengers  on  said  plat- 
form from  falling  off  of  the  elevated  struc- 
ture. The  court:  According  to  your  ob- 
servation. Q.  (continuing).  According  to 
your  observation.  Mr.  Loomis:  The  defend- 
ant objects  to  that  question  because  It  Is  not 
limited  to  the  time  nor  place  of  the  accident 
In  question,  and  impliedly  calls  for  the  opin- 
ion and  conclusion  of  the  witness  as  to  what 
constitutes  similar  coudltlons,  and  calls  for 
his  opinion  and  conclusion  upon  an  issue  of 
fact  which  Is  not  the  proper  subject  of  opin- 
ion evidence,  and  upon  which  he  has  not 
shown  himself  competent  or  qualified  to  ex- 
press an  opinion.  (Objection  overruled  by  the 
court ;  to  which  action  and  ruling  of  the  court 
the  defendant  at  the  time  duly  excepted.) 
A.  Now,  do  I  understand  you  want  me  to 
express  whether —  (Question  read  by  the 
reporter.)  A.  (continuing).  I  want  to  know 
if  I  must  express  an  opinion  of  exactly  like 
where  this  happened,  or  whether  it  is  the 
general  construction  of  elevated  railroads, 
elevated  stations?  The  Court:  The  question 
Is,  Mr.  Murray,  what  was  the  general  con- 
struction, If  there  was  a  plan  of  general  con- 
struction of  guard  rails  and  viaducts  on 
which  street  car  traffic  passed.  A.  I  should 
say  there  was.  Mr.  Loomis:  We  renew  the 
objection,  your  honor,  to  that  question,  make 
the  same  objection  to  that  question  as  to  the 
former  question,  and  the  further  objection 
that  It  calls  for  his  opinion  and  conclusion 
of  what  Is  general  construction,  and  assumes 
there  was  a  uniform  construction,  of  which 
there  Is  no  evidence.  (Objection  overruled 
by  the  court;  to  which  action  and  ruling  of 
the  court  the  defendant  at  the  time  duly  ex- 
cepted.) The  Court:  I  don't  want  your  opin- 
ion, Mr.  Murray ;  what  we  want  is  your  ob- 
servation. A.  Yes,  sir,  there  Is.  Mr.  Loom- 
Is:  We  make  the  same  objection.  (Objection 
overruled  by  the  court;  to  which  action  and 
ruling  of  the  court  the  defendant  at  the 
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time  duly  excepted.)  Q.  Now,  you  may 
state,  Mr.  Murray,  what  tbat  uniform  con- 
struction was  at  that  time,  under  those  con- 
ditions that  I  have  named  In  the  former 
question.  Mr.  Loomls:  We  make  the  same 
Objection.  (Objection  overruled  by  the  court ; 
to  which  action  and  ruling  of  the  court  the 
defendant  at  the  time  duly  excepted.)  A 
The  construction  that  I  have  always  seen  has 
been  to  run  the  rail  out  to  the  edge  of  the 
platform,  and  not  run  anything  beyond  that, 
so  that  there  was  no  chance  to  get  caught  in 
beyond  the  platform,  beyond  the  rail.  Mr. 
Loomls:  We  move  to  strike  out  the  answer 
for  the  same  reason,  and  for  the  further  rea- 
son that  the  witness  Is  not  shown  to  possess 
any  knowledge  as  an  expert  railroad  man  as 
to  what  constitutes  proper  construction  of  a 
railroad  structure.  The  Court:  That  part 
of  the  answer  in  which  the  witness  says  there 
is  no  chance  for  passengers  to  fall  oft,  or 
words  to  tbat  effect,  is  stricken  out ;  the  rest 
of  the  answer  may  stay  In.  (To  which  action 
and  ruling  of  the  court  the  defendant  at  the 
time  duly  excepted.)  Q.  I  will  ask  you,  Mr. 
Murray,  to  explain  in  detail  that  construc- 
tion, so  the  Jury  will  understand  it  Mr. 
Loomls:  We  object  to  that  for  the  same  rea- 
sons, and  for  the  further  reason  that  It  Is 
not  limited  to  the  construction  of  other  rail- 
road stations  at  the  time  or  the  same  locality 
in  which  the  accident  occurred.  The  Court: 
The  objection  is  overruled ;  answer,  Mr.  Mur- 
ray. (To  which  action  and  ruling  of  the 
court  the  defendant  at  the  time  excepted.) 
A.  I  would  simply  state  that  this  platform 
and  the  rail—  Here  is  the  car  track  (indi- 
cating), and  there  is  nothing  on  either  side 
of  It ;  that  Is  the  rail ;  there  is  no  projection 
on  this  rail ;  in  other  words,  there  Is  no  pro- 
jection like  that  (indicating).  For  Instance, 
if  this  was  the  platform,  there  is  no  projec- 
tion like  tills  in  between  the  car  and  plat- 
form; it  Is  simply,  that  is  the  construction 
right  there  (indicating).  This  Is  the  plat- 
form, and  there  Is  no  rail  extending  clear 
up  to  the  car.  The  Court:  The  rail  extends 
clear  up  to  the  car.  A.  It  practlCfeUy  does, 
as  close  as  it  can  be  got  up  to  the  car,  and 
then  there  is  no  projection  beyond  the  railing 
outside  of  the  platform.  The  Court:  Length- 
wise of  the  track?  A.  Lengthwise  of  the 
track.  Q.  Where  does  your  track  go?  A. 
The  track  goes  right  along  here;  this  is  the 
track  right  along  there.  This  is  the  plat- 
form." 

Being  taken  on  cross-examination,  on  the 
point  involved,  the  witness  said:  That  he 
had  never  built  railroads ;  that  he  had  never 
had  anything  to  do  with  the  construction 
of  elevated  stations;  that  he  had  never  had 
anything  to  do  with  the  operation  of  rail- 
roads or  street  railroads  over  elevated  sta- 
tions; that  he  was  never  engaged  in  the 
business  of  building  elevated  structures  or 
stations  for  railroads  operating  on  elevated 
structures;    that  he  was  in  the  machinery 


business ;  that  he  had  never  drawn  plans  for 
such  structures. 

Now,  going  to  the  evidence  of  this  witness 
as  finally  admitted,  as  best  we  can  analyze 
it,  the  sum  and  substance  is  that  be  had 
observed  other  structures;  that  in  other  sucb 
structures  there  was  simply  a  railing,  run- 
ning at  right  angles  with  the  track,  from  the 
outside  of  the  viaduct  to  a  point  near  the  rail, 
but  that  there  was  no.  railing  running  from 
this  railing  parallel  with  the  track;  that 
there  was  a  general  or  uniform  plan  of  con> 
etructlon  of  guard  rails  and  viaducts  upon 
which  street  car  traffic  is  usually  done;  thi» 
general  plan  he  describes  to  the  Jury  in  the 
quoted  evidence  above.  Was  there  error  in 
this?  This  witness  does  not  testify  as  an  ex- 
pert in  the  broad  sense  of  the  term,  although 
both  plaintiff  and  defendant  treat  his  testi- 
mony as  such  in  the  briefs.  Nor  was  he. 
permitted  to  express  but  one  opinion,  and 
that  was  as  to  there  being  a  generally  used 
plan  for  the  construction  of  railings  upon 
elevated  structures  used  by  street  railways. 
This  plan  he  was  permitted  to  and  did  de- 
scribe to  the  Jury.  This  Imowledge,  if  Imowl- 
edge  it  can  be  called,  was  such  as  the  witness 
had  obtained  by  observation.  The  sum  of 
the  charge  in  the  petition  on  this  point  wa» 
that  the  railing  in  question  was  negligently 
placed  in  the  beginning  too  close  to  the  rail- 
way track,  and  later  negligently  maintained 
too  close  to  the  traclt.  What,  then,  was  the 
purpose  of  this  evidence?  Evidently  to  show 
that  there  was  a  general  plan  for  the  con- 
struction of  guard  rails  at  elevated  stations, 
and  leave  the  Jury  to  infer  that,  inasmuch 
as  the  one  in  question  was  not  so  construct- 
ed, it  was  negligently  constructed.  Was 
such  testimony.  Introduced  and  admitted  for 
this  evident  purpose,  competent?  To  answer 
this  question  we  must  bear  in  mind  Just 
what  was  the  object  of  the  testimony.  The 
object  was  to  show  that  this  railing  run- 
ning parallel  with  the  track  was  negligently 
placed  too  close  to  the  track  and  too  close 
to  the  side  of  a  cur  standing  thereon.  There 
is  nothing  difficult  of  description  here.  The 
platform  could  be  and  was  accurately  de- 
scribed; the  railing  could  be  and  was  ac- 
curately described;  the  distance  between  the 
railing  and  the  side  of  a  car  standing  on  the 
track  was  given  to  the  Jury.  There  is  not 
a  thing  which  was  not  easily  susceptible  of 
accurate  description,  and  In  this  case  all 
things  were  accurately  described,  and  meas- 
urements and  distances  shown.  Under  sucb 
circumstances  the  jury  should  be  left  to 
draw  the  conclusion  of  negligence  or  no  neg- 
ligence from  the  facts  of  the  case,  without 
being  directed  to  details  of  the  construction 
of  railings  in  New  York,  Chicago,  or  else- 
where. Because  railings  were  negligently  or 
not  negligently  put  up  elsewhere,  does  not 
show  that  this  one  was  negligently  placed 
too  close  to  the  side  of  a  moving  car.  We 
doubt  the  competency  of  this  witness  to  ex- 
press an  opinion  as  to  whether  or  not  there 
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was  a  general  plan  followed  In  the  constmc- 
tlon  of  railings  at  elevated  stations,  but  con- 
ceding his  competency,  and  conceding  the 
general  plan,  it  does  not  follow  that  such  Is 
competent  evidence  to  show  a  negligent  struc- 
ture here.  A  structure  entirely  different 
from  a  general  plan  may  be  entirely  safe. 
Indeed,  a  structure  different  from  that  In 
general  use  may  be  even  safer  and  better 
than  the  one  in  g^ieral  use.  The  question  is, 
was  the  structure  under  consideration  neg- 
ligently constructed  and  negligently  permit- 
ted to  remain?  The  only  defect  charged  is 
that  It  was  placed  too  close  to  the  track  and 
thereby  too  dose  to  a  moving  car,  or,  broad- 
ening a  little,  that  the  railing  should  not 
have  to  have  been  there  at  all.  With  every 
fact  of  easy  description,  this  was  a  question 
solely  for  the  Jury  upon  the  peculiar  facts 
concerning  this  structure. 

Under  the  head  of  Evidence  of  Negligence, 
In  17  Cyc.  p.  56,  it  is  said:  "The  issue  of  neg- 
ligence can  in  most  cases  well  be  determined 
by  the  Judgment  of  a  Jury,  and  the  infer- 
ence, conclusion,  or  Judgment  of  witnesses 
is  rejected.  This  rule  has  been  applied,  for 
example  to  the  question  whether  a  bridge, 
road,  roadway,  sidewalk,  or  track,  or  other 
place,  machinery,  mechanical  appliance,  rate 
of  speed,  situation,  or  other  thing  or  collec- 
tion or  combination  of  things  is  safe  or  dan- 
gerous. The  rule  has  also  been  applied  to 
the  question  whether  certain  conduct  of  a 
person  was  careful  or  careless.  And  it  has 
been  applied  to  other  queations  as  to  conduct; 
as  whether  it  was  cautious,  dangerous,  'in 
the  line  of  duty,'  necessary,  negligent,  prop- 
er, prudent,  reasonable,  professionally  skill- 
fnl,  safe,  usual  or  unusual,  and  whether  such 
conduct  constituted  good  management  or 
omitted  anything.  The  exclusion  is  subject 
to  the  proviso  that  the  material  facts  can  be 
placed  before  the  Jury." 

And  to  the  same  effect  is  section  7747  of 
Thompson  on  Negligence:  "It  may  be  stat- 
ed as  a  general  rule  that,  if  the  facts  of  any 
particular  inquiry  can  be  so  placed  before 
the  Jury  that,  as  men  of  ordinary  Intelligence, 
they  can  fully  understand  the  matter  and 
draw  the  proper  inferences  and  conclusions 
therefrom,  the  opinions  and  conclusions  of  a 
witness,  whether  an  expert  or  nonexpert, 
should  not  be  received.  In  conformity  with 
this  rule  a  witness  will  not  be  allowed  to 
state  his  opinion  as  to  whether  an  act  was 
carefully  or  negligently  done,  or  whether  the 
injured  party  was  acting  within  the  line 
of  his  duty  at  the  time  of  receiving  an  in- 
Jury,  nor  as  to  the  safety  of  a  particular 
appliance  or  place  of  work,  where  the  same 
can  be  described  and  easily  understood,  nor 
as  to  whether  a  highway  was  safe,  or  de- 
fective or  dangerous,  at  the  place  where  an 
accident  happened,  nor  what  cause  or  occa- 
sion the  witness  saw  for  the  accident,  nor 
as  to  matters  relating  the  sufhclency  of  a 
highway,  as  this  is,  in  general,  a  question  of 
fact  merely,  and  not  of  science  or  skill.    In 


like  manner,  where  the  question  was  a>  to 
whether  the  plaintiff  had  been  guilty  of  con- 
tributory negligence,  it  was  held  Improper 
to  permit  the  plaintiff  to  testify  as  to  what 
he  thought  about  the  danger  of  doing  what 
he  did." 

This  evidence  of  Murray's  upon  this  ques- 
tion was  extraneous  matter,  and  its  admis- 
sion should  have  been  refused.  With  condi- 
tions of  easy  description  and  reproduction 
before  the  Jury,  and  where  the  material 
facts  can  be  placed  before  the  Jury,  no  room 
is  left  for  expert  or  other  opinion  evidence. 
Every  material  fact  in  this  case  could  easily 
be  placed  before  the  Jury,  and  was  placed 
before  the  Jury.  Under  the  facts  of  this  case 
there  was  no  place  for  even  opinion  testi- 
mony of  the  highest  character,  much  less 
of  the  character  here  Introduced.  Judge 
Thompson,  in  a  long  note  to  section  7747, 
supra,  has  collected  all  the  cases,  and  further 
notice  of  them  need  not  here  be  taken. 

But  going  a  step  further.  This  evidence 
could  have  been  introduced  but  for  the  one 
purpose,  1.  e.,  that  the  Jury  might  Infer  negli- 
gence, because  this  platform  did  not  have  its 
railings  adjusted  as  other  railway  compa- 
nies bad  adjusted  their  railings  upon  elevat- 
ed platforms. 

In  the  case  of  Dougherty  v.  Rapid  Transit 
Company,  128  Mo.,  loc.  cit.  37,  SO  8.  W.  817, 
49  Am.  St.  Rep.  536,  the  court  had  under 
consideration  the  following  part  of  an  in- 
struction: "And  the  Jury  are  further  In- 
structed that  if  the  defendant  provided  and 
used  such  platform  steps  to  enable  the  pas- 
sengers to  alight  as  were  ordinarily  provid- 
ed for  similar  cars  on  similar  roads,  then  In 
that  respect  it  has  satisfied  the  requirements 
of  the  law." 

Judge  Robinson,  In  discussing  the  matter, 
said:  "The  faulty  portion  of  the  instruction 
cannot  be  Justified  upon  any  theory  of  law; 
it  practically  declares  that  If  the  platform 
steps  used  by  defendant  at  the  place  and 
time  in  question  were  such  as  'were  ordina- 
rily provided  for  similar  cars  on  similar 
roads,'  without  regard  to  the  question  as  to 
whether  the  appliance  was  reasonably  safe, 
dangerous,  or  otherwise,  then  plaintiff  can- 
not recover.  The  action  of  the  lower  court  in 
promptly  repudiating  its  error  is  highly  com- 
mendable. It  is  not  necessary  to  set  out 
the  evidence  or  consider  the  other  points 
made.  This  error  alone  Justified  the  court's 
action.  The  issue  was  not  what  platform 
steps  are  ordinarily  provided  for  similar  cars 
on  similar  roads,  but  whether  the  platform 
steps  of  this  particular  road  at  the  time 
when  plaintiff  was  injured  were  in  a  safe 
condition.  The  defendant  cannot  excuse  it- 
self from  the  obligation  to  furnish  its  pas- 
sengers with  reasonably  safe  appliances  for 
getting  in  or  out  of  its  cars  by  showing  that 
the  appliances  it  had  adopted  had  been 
adopted  and  used  by  other  railroads  engaged 
in  a  similar  work.    No  amount  of  elaboration 
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would  make  the  point  any  plainer  ot  tbe 
error  in  giving  the  Instruction  any  less." 

And  80  in  the  case  at  bar,  the  Question  Is 
whether  or  not  there  was  negligence  in  hav- 
ing the  railing  in  question  where  It  was,  and 
not  how  other  companies  placed  their  rail- 
ings. These  other  companies  might  have 
been  negligent — a  collateral  matter  wholly 
foreign  to  the  case  on  trial. 

So,  too,  Judge  Gantt,  in  a  case  discussing 
the  location  of  a  railing  at  an  elevated  sta- 
tion, Barth  v.  Ry.,  142  Mo.,  loc.  dt  655,  44  S. 
W.  783,  said:  "What  Is  a  reasonable  distance 
is  «  question  of  fact  for  the  Jury  under  the 
evidence  in  this  case.  It  was  not  essential 
to  the  plaintiff's  recovery  that  she  should 
prove  what  space  ordinarily  is  left  between 
the  cars  and  railing  by  other  similar  com- 
panies. Elevated  railroads  are  comparatively 
new  in  this  country,  and  plaintiff  might  be 
at  a  loss  to  establish  a  custom;  but  if  de- 
fendant had  shown,  which  it  did  not,  that 
this  was  the  usual  distance  allowed  by  other 
roads  of  like  character,  this  would  not  have 
prevented  the  Jury  finding  that  it  was  negli- 
gence in  this  case.  The  mere  facts  that  oth- 
er roads  had  been  equally  negligent  could  not 
be  a  defense  to  the  action.  Dougherty  v. 
Rapid  Trans.  Ry.,  128  Mo.  33,  30  S.  W.  817, 
49  Am.  St  Rep.  636,  and  cases  cited." 

Then  we  say  that  if  proof  that  a  railing  is 
placed  as  other  railroads  have  usually  placed 
the  same  does  not  relieve  the  defendant  of 
the  charge  of  negligence,  as  Is  held  supra, 
and  rightly  held,  then,  placing  the  shoe  upon 
the  other  foot,  proof  that  other  railways  have 
usually  placed  their  railtng  differently  does 
not  convict  the  defendant  of  negligence.  It  Is 
well  said  by  Judge  Gantt:  "What  Is  a  rea- 
sonable distance  Is  a  question  of  fact  for  the 
Jury  under  the  evidence  4n  this  cauae."  The 
italicizing  of  the  words  quoted  is  our  act. 
It  is  peculiarly  the  province  of  the  Jury  to 
pronounce  negligence  or  no  negligence  under 
the  facts  of  this  case,  when  all  facts  can  be 
clearly  presented  to  the  Jury.  We  conclude 
that  there  was  error  In  admitting  this  evi- 
dence. 

3.  Defendant  makes  divers  thrusts  at  plain- 
tiff's instruction  No.  1.  Among  other  things, 
It  charges  that  undue  prominence  is  given 
in  the  instruction  to  the  fact  that  plaintiff 
bad  a  transfer  ticket  The  Instruction  is 
one  which  states  certain  facts,  and  concludes 
with  the  statement  that  if  the  Jury  found 
those  facts  it  would  find  that  the  plaintiff 
was  a  passenger  under  the  law.  One  of  the 
facts  to  be  found  and  somewhat  emphasized 
In  the  Instruction  is,  the  plaintiff  had  a  trans- 
fer ticket  and  Intended  to  surrender  the  same 
In  payment  of  his  fare.  The  instruction  Is 
much  longer  than  necessary.  Nor  was  It 
necessary  to  have  said  anything  about  the 
transfer  ticket,  although  the  evidence  showed 
he  had  one.  When  the  car  stopped  to  re- 
ceive passengers,  as  it  did.  and  when  the 
plaintiff  accepted  the  Invitation  thus  extend- 
ed by  the  company  in  stopping  the  car,  by 


starting  to  board  the  same,  as  he  said  he 
did,  then  he  was  as  fully  a  passenger  as  he 
would  have  been  had  he  possessed  a  thousand 
tickets.  Cash  In  his  pocket  was  the  same  as 
a  transfer  ticket,  yet  we  would  not  instruct 
that  a  Jury  should  find  that  he  had  cash  ia 
his  pocket.  Nor  was  there  any  good  reason 
for  mentioning  the  matter  of  a  transfer  tick- 
et. But  we  hardly  think  there  was  error  In 
the  instruction  as  given;  at  least  not  prej- 
udicial error. 

Instruction  No.  2  for  plaintiff  given  by  the 
court  of  Its  own  motion  Is  criticised,  but  we 
think  unjustly  so.     It  would  serve  no  good 
purpose  to  reproduce  the  entire  instruction, 
which  at  length  covers  the  negligence  diarged 
in  the  petition.    The  only  part  to  which  any 
objection  is  at  all  tenable  is  found  In  the 
first  two  paragraphs.    This  might  be  mislead- 
ing as  to  the  degrree  of  care  required  of  de- 
fendant In  the  construction  of  Its  platform. 
The  quantum  of  care  for  receiving  and  car- 
rying a  passenger  is  properly  outlined,  but 
following  that  Is  the  question  of  the  negli- 
gent construction  of  the  railing  on  the  plat- 
form.   A  Jury  might  get  the  idea  that  the 
same  degree  of  care  was  required  of  defend- 
ant in  the  construction  of  its  platform  and 
railing  as  in  receiving  on  the  car  and  the  car- 
rying of  the  passenger.    As  to  this  the  law 
does  not  so  read.    The  platform  doctrine  is 
fully  discussed  In  4  Elliott  on  Railroads,  | 
1590,  which  reads:    "A  railroad  company  is 
under  duty  to  exercise  ordinary  and  reason- 
able care  to  so  construct  and  maintain  sta- 
tion buildings,  or  depots  and  appurtenances, 
that  they  shall  be  safe  for  use  by  passengers. 
The   duty   respecting  the   construction   and 
maintenance  of  station  buildings  is  not   so 
rigorous  as  that  Imposed  upon  railroad  car- 
riers in  relation  to  roadbeds,  trades,  cars, 
appliances,  and  the  like.    Some  of  the  cases 
seem  to  lose  sight  of  the  difference  between 
the  duty  respecting  station  buildings  and  that 
respecting  means  and  modes  of  conveyances, 
but   the  well-reasoned   cases   recognize   the 
distinction,  and  affirm  that  a  railroad  com- 
pany that  exercises  ordinary  care  In  con- 
structing and  maintaining  station  buildings 
and  appurtenances  in  a  reasonably  safe  con- 
dition for  use  is  not  guilty  of  negligence. 
There  is  really  no  valid  reason  why  a  rail- 
road company  should  be  held  to  a  higher  de- 
gree of  care  In  maintaining  its  station  build- 
ings than  that  to  which  an  individual  owner 
of  buildings  used  for  ordinary  business  pur- 
poses Is  held.    The  reasoning  of  the  cases 
which   laid   the   foundation   for   the   strict 
American  doctrine  as  to  the  degree  of  c&re 
required  of  carriers  using  steam  as  a  motive 
power  cannot  It  is  obvious,  have  any  ap- 
plication to  buildings  and  structures  prepared 
for  the  use  of  travelers.     Modes  and  means 
of  conveyances  employed  by  railroad  com- 
panies do  require  'powerful  and  dangeroas 
agencies,'   but   buildings   and   structures    In 
themselves  neither  require  the  employmen't 
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of  'dangertms  and  powerfnl  agencies'  nor 
poeaess  nnusnal  elements  of  danger.  Hie 
duty  to  exercise  ordinary  care  to  maintain 
station  buildings  and  appurtenances  in  a 
reasonably  safe  condition  extends  to  plat- 
forms, approaches,  urinals,  and  the  like." 
Kor  Is  the  railing  here  involved  an  appliance, 
but.  on  the  other  hand,  ia  a  part  and  parcel 
of  the  platform.  Yet  we  think  the  first 
clause  of  the  Instruction  is  not  so  likely  to 
be  confounded,  with  the  second  clause  as  to 
make  it  misleading,  and  defendant  could 
have  obviated  all  trouble  by  asking  an  in- 
struction outlining  the  rule  of  law  as  to  the 
degree  of  care  required  in  the  construction 
of  platforms. 

4.  It  is  next  urged  that  there  was  error  in 
refusing  instructions  C,  B,  and  F,  offered  by 
defendant.  Of  these  instructions,  C,  as  word- 
ed, was  properly  refused.  Instruction  F 
contained,  although  in  shorter  form,  the  Idea 
expressed  in  instruction  E.  Instruction  B 
reads:  "The  court  instructs  the  Jury  that  the 
plaintllf  had  no  right  to  get  upon  or  attempt 
to  go  upon  the  car  in  question  after  it  had 
started  and  while  it  was  in  motion,  and  If 
he  did  so  he  thereby  assumed  all  risk  of  dan- 
ger caused  thereby ;  and  if  you  believe  and 
find  from  the  evidence  that  after  the  car  had 
started,  and  while  it  was  in  motion,  plaintiff 
attempted  to  get  upon  the  car,  and  was 
struck  or  thrown  down  and  injured  by  the 
motion  of  the  car,  then  you  are  instructed 
that  his  injuries.  If  any,  were  caused  by  his 
own  fault  and  negligence,  and  you  must  find 
your  verdict  for  the  defendant"  There  is 
evidence  in  behalf  of  defendant  to  the  effect 
that,  when  this  car  started,  the  plaintiff 
was  some  three  feet  from  it  and  did  not  have 
hold  of  it,  and  that  he  attempted  to  board  it 
after  it  was  In  motion.  The  evidence  of  the 
conductor  and  some  others  tended  to  show 
this  fact  This  Instruction  was  based  upon 
that  evidence,  and  was  one  of  defendant's 
theories  of  defense.  This  theory  was  not 
squarely  presented  in  any  instruction  given, 
and  was  a  theory  under  the  evidence  which 
should  have  been  presented  to  the  Jury.  The 
court  erred  in  refusing  the  Instruction. 
Whilst  in  aU  cases  and  as  a  general  proposi- 
tion this  instruction  might  not  be  good,  and 
probably  would  not  be  good,  but  tmder  the 
facts  of  this  caset  with  the  railing  In  plain 
view,  it  Is  good. 

5l  Def^idant  also  contends  that  its  de- 
murer to  the  evidence  should  have  been  sns- 
talned.  To  this  we  cannot  assent  We  have 
set  ont  the  evidence  quite  fully,  because  of 
this  contention.  We  are  of  opinion  that  there 
Is  sufficient  evidence  to  carry  tills  case  to 
the  Jury  for  the  plaintlft  This  contention 
will  be  overruled. 

6.  That  Baum  was  a  competent  Juror,  and 
that  the  court  transgressed  the  bonds  of 
jadidal  discretion  in  sustaining  a  challenge 
for  cause,  we  have  no  question.    That  such 


action  tended  to  give  the  plaintiff  the  benefit 
of  four  peremptory  challenges,  when  in  law 
he  is  only  entitled  to  three,  must  be  con- 
ceded, but  whether  defendant  suffered  In- 
Jury  thereby  Is  another  question.  If  this 
matter  stood  alone  under  our  cases,  we  would 
not  say  the  Judgment  should  be  reversed,  but, 
when  taken  with  other  errors  hereinabove 
pointed  out  we  think  the  cause  should  be  re- 
versed and  remanded,  to  be  retried  in  accord- 
ance with  the  views  herein  expressed,  and 
it  Is  so  ordered, 

LAMM,  P,  J.,  and  YALLIANT,  X,  concur 
in  toto.  WOODSON,  J.,  concurs  in  result 
and  In  all  the  opinion  except  what  is  said  as 
to  the  competency  of  the  Juror. 
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March  31,  1900.) 

1.  Afpeai.  and  Ebbob  (i  1001*)— Vbbdiot— 
Conclusiveness. 

A  verdict  supported  by  evidence  will  not  be 
disturbed  on  appeal. 

[Ed,  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  I  3928;   Dec.  Dig.  {  lOOl.*] 

2.  Gabbiebs  (S  320*)— Ihjdbies  to  Passen- 
oebs— evidencs. 

Evidence,  in  an  action  against  a  carrier 
for  injuries  to  a  passenger  while  attempting  to 
board  a  street  car  by  the  sudden  starting  of  the 
car,  held  to  require  the  submission  of  the  case 
to  the  jury. 

(E2d,    Note.— For   other   cases,   see   Carriers, 
Cent  Dig,  I  1315 ;   Dec,  Dig.  t  320.*] 

8.  Cabbiebs    (I    287*)— Stbxkt   Raiuioads— 

Passenoebs, 

Where  a  person,  while  exercising  reason- 
able care,  was  injured  while  boarding  a  street 
car  by  the  sudden  starting  of  the  car,  and  the 
servants  in  charge  of  the  car  failed  to  exercise 
the  highest  practical  degree  of  care  In  starting 
the  car,  the  street  railway  company  was  liable 
for  the  injuries  sustained. 

[Ed.    Note.— For   other    cases,    see    Carriers, 
Cent  Dig.  i  1119;    Dec.  Dig.  i  287.*] 

4.  Apfeai.  and  Ebbob  (g   1066*)— Habicless 
Ebbob— Ebboneoub  Instbuctions. 

The  giving  of  an  abstract  instruction  is  not 
ground  for  reversal,  where  the  instructions, 
when  read  together,  could  not  have  woiked 
prejudicially  to  the  party  complaining. 

[Ed,  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {  4220;  Dec.  Dig.  |  1066,*] 

5,  Dakaoes  (i  216*)— PEBSoitAi,  Injubies— 
Instbuctions. 

Where,  in  an  action  for  personal  injuries, 
the  conrt  charged  that  the  jury  shonld  not  al- 
low plaintiff  any  snm  for  an^  injury  dne  to 
any  other  cause  than  the  accident  complained 
of,  an  instruction  that  the  jury  in  assessing  the 
damages  should  take  into  consideration  plain- 
tiff's age  and  condition,  the  physical  Injuries 
inflicted,  bodily  and  mental  pain  suffered,  and 
any  damages  which  would  in  the  future  reason- 
ably result  to  her  as  the  direct  result  of  the 
injuries,  was  not  erroneous  as  authorizing  the 
jury  in  assessing  damages  to  take  Into  con- 
sideration plaintiff's  prior  diseased  condition. 

[£>d.    Note.— For   other   cases,    see   Damages, 
Cent  Dig.  i  648;   Dec.  Dig.  {  216.*] 
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6.  Tbiai,  (J  133*)— ABommiT  o»  Cotosei^ 
AcnoH  OF  Court. 

The  misconduct  of  connael  for  plaintiff  In 
stating  to  the  jury,  as  to  the  statement  of  a 
third  person  in  an  application  for  a  continu- 
ance that  "this  paper  representative"  of  the  third 
person  was  filed  in  the  case  as  an  affidavit  for 
continuance,  and  inquiring  who  the  third  per- 
son was  who  was  not  present  for  cross-examina- 
tion, was  not  gTonnd  for  reversal,  where  the 
court  stopped  counsel  and  admonished  him  that 
his  language  was  improper,  and  where  counsel 
withdrew  the  statement  and  asked  the  Jury  not 
to  cooBider  it. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  I  310;   Dec.  Dig.  (  133.*] 

7.  EVIDENOI    (t    471*>— OpINIOK    BtIDKNCK— 

Effect  of  Blows. 

Where  the  court,  jurr.  and  counsel  knew 
that  witnesses  were  testifying  as  to  the  case 
on  trial,  the  action  of  the  court  in  permitting 
witnesses  to  express  opinions  as  to  the  effect  of 
blows  on  the  body,  without  confining  them  to 
the  case  under  consideration,  was  not  errone- 
ous. 

[Ed.  Note.— For  other  cases,  see  Eividence, 
Cent  Dig.  §  2150 ;    Dec.  Dig.  i  471.»] 

8.  Appeai.  and  E^rbob  ({  699*)— Inbtbuctions 
—Bill  of  Exceptions. 

An  instruction  not  incorporated  in  the  bill 
of  exceptions  cannot  be  considered  on  appeal. 

[EM.  Note.— For  other  cases,  see  Appeal  and 
B>ror,  Cent.  Dig.  S  2928;  Dec.  Dig.  {  699.*] 

9.  Damaoeb   ({   185*)— Peksonal  Injt7Bib»— 
Evidence. 

Where  the  evidence  of  personal  injuries 
rests  largely  in  the  mind  and  conscience  of  the 
person  injured,  the  court  must  closely  scruti- 
nize all  phases  of  the  claims ;  and  where  the 
record  shows  that  the  jury  misunderstood  the 
evidence  or  ignored  the  same,  or  did  not  give 
effect  to  the  greater  weight  thereof,  or  returned 
a  verdict  for  an  excessive  amount,  the  court 
must  correct  the  error. 

[Ed.  Note. — For  other  cases,  see  Damages, 
Cent.  Dig.  i  502 ;    Dec.  Dig.  S  185.*] 

10.  Davaoes  (§  132*)— Pebsonal  Injubies— 
BxcERsivE  Damages. 

Plaintiff,  while  attempting  to  board  a 
street  car  suddenly  starting,  was  injured  by  the 
conductor  pulling  her  against  the  end  of  the 
slowly  moving  car.  She  sought  to  show  that 
the  injuries  caused  female  trouble.  There  was 
evidence  that  she  had  suffered  from  similar 
trouble  prior  to  the  accident,  and  her  evidence 
that  she  had  fully  recovered  therefrom  prior  to 
the  accident  was  contradicted.  Held,  that  a 
verdict  for  $7,000  was  excessive,  and  would 
be  reduced  to  $2,500. 

[Ed.  Note.— For  other  cases,  see  Damages, 
Cent.  Dig.  S  376;    Dec  Dig.  t  132.*] 

Appeal  from  Circuit  Court,  Jackson  Coun- 
ty;  W.  B.  Teasdale,  Judge. 

Action  by  Ada  Wellman  against  the  Metro- 
politan Street  Railway  Company.  From  a 
Judgment  for  plaintiff,  defendant  appeals. 
Modified  and  affirmed. 

This  suit  was  begun  In  the  circuit  court 
of  Jackson  county  by  the  plaintiff  against 
the  defendant  to  recover  the  sum  of  $15,000 
damages  for  alleged  injuries  received  by  her, 
en  used  through  the  alleged  negligence  of  de- 
fendant by  prematurely  starting  one  of  Its 
cars  while  she  was  In  the  act  of  boarding 
the  same  for  tbe  purpose  of  becoming  a  pas- 
senger thereon.    The  trial  resulted  In  a  ver- 


dict and  Judgment  for  tbe  plaintUT  In  the 
sum  of  $7,000.  Frcmi  that  judgmemt  defend- 
ant duly  appealed  to  this  coart. 

The  petition,  omitting  formal  parta,  upon 
which  the  case  was  tried,  reads  as  follows: 

"Plaintiff,  for  her  caase  of  action  against 
defendant,  says  that  now  and  at  all  of  the 
times  hereinafter  mentioned  defendant  was 
a  corporation  duly  organized  and  existing 
according  to  law  and  engaged  as  a  common 
carrier  of  passengers  for  hire,  operating  lines 
of  street  railway  In  and  upon  the  streets  of 
Kansas  City,  Mo.,  and  vicinity.  Among  its 
said  lines  is  and  was  at  all  of  the  times  here- 
in referred  to  a  line  called  the  'Vine  Street 
Line,'  running  upon  Woodland  avenue  from 
a  point  north  of  Thirty-Ninth  street  to  Forty- 
Third  street,  all  being  public  streets  in  Kan- 
sas City,  Mo.  On  October  30,  1904,  plaintiff 
attempted  to  board  one  of  defendant's  south- 
bound cars  on  said  Vine  street  line  at  Thirty- 
Ninth  street  and  Woodland  avenue  for  the 
purpose  of  taking  passage  thereon,  said  car 
being  stopped  at  that  point  for  the  purpose 
of  receiving  and  discharging  passengers. 
While  plaintiff  was  In  the  act  of  getting  upon 
said  car,  and  while  she  was  In  a  position  of 
peril,  all  of  which  was  known  or  by  the  ex- 
ercise of  due  care  should  have  been  known 
to  defendant,  defendant  negligently  started 
said  car,  and  plaintiff  was,  by  the  n^llgent 
starting  of  said  car,  and  by  the  negligent  act 
of  defendant's  conductor  In  trying  to  catch 
plaintiff  as  the  result  of  said  negligent  start- 
ing of  said  car,  thrown  against  parts  of  said 
car,  and  to  the  ground,  and  greatly  injured. 
As  the  result  of  said  negligence  plaintiff  re- 
ceived a  severe  shock  to  her  nerves  and  nerv- 
ous system,  her  legs  were  bruised,  cat,  and 
Injured  from  below  her  knees  to  her  ankles; 
her  back  and  shoulders  were  bruised,  sprain- 
ed, and  injured;  her  left  side  was  bruised 
and  injured ;  there  was  a  rupture  or  break- 
ing of  some  part  of  the  abdominal  wall ;  and 
she  received  severe  Internal  injuries,  particu- 
larly In  the  pelvic  region,  causing  her  to 
hare  peritonitis,  and  causing  an  adhesion 
of  parts  of  her  uterus,  ovaries,  and  fallopian 
tubes  to  each  other  and  to  the  bowels  and 
pelvic  and  abdominal  walls;  causing  the 
ovaries  to  be  enlarged  and  made  sore,  pro- 
ducing abscesses  therein  and  about  the  fallo- 
pian tubes;  causing  prolapsus  and  retrofleo 
tlon  of  the  uterus;  causing  her  pains  in  said 
affected  parts,  and  in  her  head,  back,  shoul- 
der, and  legs.  Said  Injuries  are  permanent, 
and  plaintiff  has  suffered  and  will  continue  to 
suffer  therefrom  great  bodily  pain  and  mental 
anguish.  By  reason  of  said  injuries  plaintiff 
has  been  rendered  an  Invalid,  and  she  will 
continue  to  be  such  as  long  as  she  lives,  her 
ability  to  bear  children  has  been  destroyed, 
and  her  period  of  life  has  been  greatly  short- 
ened. Plaintiff  has  been  confined  to  her  bed, 
and  will  be  further  confined  to  her  bed,  as 
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tbe  resnlt  of  said  injarles.  When  plalntUF 
Is  able  to  get  abont  she  Is  only  able  to  do  so 
with  great  difficulty,  and  she  has  to  limp,  as 
tbe  result  of  her  Injuries.  As  the  result  of 
said  Injuries,  plaintiff  has  become  and  will 
continue  to  be  afflicted  with  leucorrhoea. 
Plaintiff  says  that  by  reason  of  said  injuries 
she  has  been  damaged  in  the  sum  of  $15,000; 
wherefore,  plaintiff  prays  Judgment  against 
said  defendant  for  said  sum  of  $15,000  and 
costs  of  suit" 

The  answer  contains  a  general  denial  and  a 
pl«a  of  contributory  negligence. 

PlalntllTs  evidence  tended  to  show  that  on 
October  30,  1004,  defendant  was  operating  a 
street  railway  system  in  Kansas  City,  Mo.; 
among  its  lines  was  the  Vine  street  electric 
Hne.  which  in  a  part  of  Its  course  ran  north 
and  south  along  Woodland  avenue  from  a 
point  north  of  TWrty-Thlrd  street  to  Forty- 
Third  street  on  the  south.  The  numbered 
streets  in  Kansas  City  run  east  and  west 
Woodland  avenue  runs  north  and  south. 
That  on  the  day  in  question  plaintiff  attempt- 
ed to  take  passage  on  a  sonth-bound  car  at 
Tblrty-Nlnth  street.  She  had  stood  near  the 
usual  stopping  place  at  the  intersection  of 
said  streets  while  tbe  car  was  approaching 
from  alKtut  Thirty-Third  street  and  until  It 
reached  Thirty-Ninth  street.  As  the  car 
reached  Thirty-Ninth  street  it  stopped  and 
discharged  several  passengers.  The  car  was 
stopped  so  that  the  front  end  was  even  with 
the  plaintiff.  It  was  necessary  for  her  to  go 
to  the  rear  of  the  car  to  get  upon  the  same. 
Up  to  this  point  the  testimony  of  the  plain- 
tiff and  defendant  is  substantially  the  same. 
There  were  only  four  witnesses  who  testified 
with  reference  to  the  accident,  three  of  whom 
claimed  to  have  seen  the  accident.  Tbe 
plaintiff  was  the  only  witness  on  her  own  I)e- 
half  on  this  issue.  Tbe  plaintiff  testified 
that,  as  soon  as  the  car  come  to  a  stop,  she 
itmnedlately  started  to  the  rear  and  reached 
there  before  the  last  passenger  had  alighted, 
and  while  the  car  was  still  standing  she  at- 
tempted to  get  upon  it,  the  car  started,  and 
she  was  thrown  off  of  her  balance;  tbe  con- 
ductor attempted  to  catch  her,  and  in  so 
doing  Jerked  her  toward  him  to  keep  her 
from  falling.  As  the  result  of  tbe  starting  of 
the  car  and  this  act  of  the  conductor,  she 
was  thrown  against  parts  of  tbe  car  and  to 
the  ground,  causing  her  to  be  bruised  about 
her  shoulder  and  hip,  producing  sharp,  cut- 
ting pains  in  the  left  side  of  her  abdomen, 
scraping  her  legs,  and  causing  her  to  fall  in 
aheap. 

Plaintiff  also  introduced  evidence  tending 
to  prove  the  allegations  of  the  petition  re- 
garding the  injuries  she  sustained  in  conse- 
quence of  tbe  accident,  and  that  they  were 
of  a  serious  cliaracter:  "Q.  Now,  did  you 
ever  have  any  sickness  prior  to  the  troubles 
that  you  now  complain  of?  A.  Tea.  Q. 
Were  you  ever  in  the  hospital?  A.  Yes,  sir. 
Q.  What  hospital?  A.  The  Women's  and 
Children's  Hospital.  Q.  When  was  that?  A. 
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That  was  In  1903.  I  think  in  July  of  1903. 
Q.  What  was  the  trouble  then?  Tell  the  Jury 
what  the  difficulty  was?  A.  Well,  at  the 
birth  of  one  of  my  children  I  had  received  a 
laceration,  and  I  had  gone  there  to  have 
that  repaired.  Q.  You  went  there  to  have  it — 
A.  Have  it  repaired.  Q.  Have  it  treated?  A. 
Have  some  stitches  taken.  Q.  Was  that  the 
result  of  the  birth  of  your  second  or  third 
child,  or  tbe  first  child?  A.  The  first  child. 
Q.  These  lacerations  had  remained  there  for 
a  number  of  years,  then?  A.  Yes,  sir.  Q. 
What  year  had  your  second  and  third  child — 
Were  they  dead  at  that  time?  A.  Yes,  sir. 
Q.  How?  A.  Yes,  sir.  Q.  When  did  you 
have  the  third  birth?  A.  I  believe  in  the 
summer  of  1903  or  1902.  Q.  1902?  A.  Yes, 
sir.  Q.  Had  you  convalesced  and  gotten  up 
from  the  sickness  of  that  A.  Yes,  sir.  Q. 
Did  the  child  die  in  childbirth?  A.  No,  sir. 
Q.  What  was  the  trouble  with  the  child?  A. 
Negligence  on  the  part  of  the  nurse.  Q. 
How  old  was  it  when  it  died?  A.  About  six 
weeks  old.  Q.  Did  any  complication  set  in 
in  reference  to  the  birth  of  that  child?  A. 
No,  sir.  Q.  Who  was  the  doctor  that  took 
that  child  from  yon?  A.  Dr.  J.  E.  Donald- 
son. Q.  Now,  in  the  following  July,  as  I  un- 
derstand you,  you  went  to  the  Women's  and 
Children's  Hospital?  A.  Yes,  sir.  Q.  And 
was  there  operated  on  for  a  lacerated  womb 
trouble?  A.  Yes,  sir.  Q.  How  long  were  you 
in  the  hospital?  A.  I  think  about  three 
weeks.  Q.  Then  did  you  return  to  your 
home?  A.  Yes,  sir.  Q.  What  was  the  condi- 
tion of  your  health  and  your  general  condition 
after  you  got  out  of  the  hospital  and  had 
convalesced  from  tbe  operation  that  you  had 
gone  through?  A.  Why,  I  was  well.  Q.  Did 
you  work  after  that?  Did  you  get  out  and 
sew,  do  your  household  work?  A.  Yes,  sir. 
Q.  Did  you  have  any  servants*  to  assist  you 
in  your  household  duties?  A.  No,  sir.  Q. 
Yon  then  had  one  child?  A.  Yes,  sir.  Q. 
Your  family  consisted  of  your  husband,  your 
child,  and  yourself?  A.  Yes,  sir.  Q.  Did 
you  have  any  trouble — any  trouble  with  your 
ovaries  or  anything  of  that  kind  during  any 
of  your  life  up  to  tbe  time  that  that  condition 
developed  after  this  accident?   A.  No,  sir." 

To  maintain  the  Issues  upon  its  part  de- 
fendant offered  the  following  witnesses,  whose 
testimony  follows  their  respective  names: 

Emll  Duffen  testified  that  he  was  the  con- 
ductor in  charge  of  defendant's  car  at  the 
time  and  place  of  alleged  injury  to  plaintiff, 
and  was  working  as  an  extra  man  on  said 
date.  He  worked  on  other  lines  as  well  as 
on  the  one  where  the  accident  occurred.  His 
number  on  the  day  of  accident  was  722,  and 
tbe  name  of  his  motorman  was  George  But- 
ler. The  day  of  alleged  accident  was  Sun- 
day, October  30,  1904.  He  said  they  stopi)ed 
at  the  Junction  of  Thirty-Ninth  and  Woodr 
land  avenue,  to  let  off  some  women  and  chil- 
dren as  passengers.  "Q.  After  these  women 
and  children  that  you  speak  of  had  gotten 
off  the  car,  what  if  anything,  did  you  do 
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towards  starting  the  car  up?  A.  Why,  when 
they  got  off  I  gave  the  motorman  two  bells 
to  go  ahead.  Q.  At  the  time  you  gave  the 
motorman  two  bells  to  go  ahead,  state  whetb- 
«t  or  not  there  was  any  one  there  at  the 
steps  of  the  car  la  sight,  standing  there  to 
get  on  the  car?  A.  No,  sir.  I  saw  no  one. 
Q.  Now,  after  starting  year  car  up,  did  yon 
seen  any  one  there?  A.  Why,  Just  as  I  start- 
ed, the  car  started;  yes,  sir.  Q.  Who  did 
you  see  there  then?  A.  Why,  a  lady.  Q. 
wniat.  If  anything,  did  she  do?  A.  Why,  she 
came  rushing  towards  the  car  as  If  she  want- 
ed to  get  on.  Q.  What  did  you  do  then? 
A.  I  drew  up  and  gave  the  motorman  a  bell 
to  stop.  Q.  And  what  did  she  do.  If  anything, 
before  the  car  stopped?  A.  Why,  as  well  as 
I  can  recollect,  she  grabbed  hold  of  the  rear 
end  of  the  car  Mice,  and  Icind  of  walked  a 
step  or  two  along  with  the  car  as  It  moved.  Q. 
After  you  started  up  the  car,  did  It  after- 
wards come  to  a  stop?  A.  Xes,  sir.  Q.  How 
far  did  it  run  from  the  time — about  bow  far 
did  it  run  from  the  time,  that  you  started 
the  car  up  until —  A.  About  five  or  six  feet, 
I  should  judge.  Q.  Then  what  happened? 
A.  Why,  the  motorman  stopped,  and  this 
lady  got  on  the  car  and  rode  out  to  the  eai 
of  the  line.  Q.  Now,  I  will  ask  you  while 
your  car  was  stopped  there,  before  you  had 
started  up  at  all,  if  this  lady  was  standing 
there  close  to  the  st^  and  stepped  up  onto 
the  step  with  one  foot,  and  then  the  car 
started  up,  and  you  tried  to  catch  her  and 
pull  her  onto  the  car,  but  that  she  fell  down 
and  off,  and  fell  down  or  sat  down  or  squat- 
ted down  there  in  the  street?  A.  No,  sir. 
Q.  Now,  after  she  got  on  the  car  and  you 
started  up  the  car  then,  and  went  on  out  to 
the  end  of  the  line,  do  you  know  where  she 
got  off?  A.  Why,  she  got  off  at  the  end  of 
the  line.  Q.  I  will  aek  you  if  at  any  time  on 
the  car  she  complained  to  you  of  being  hurt 
in  any  way?  A.  No,  sir,  Q.  Did  you  take 
ber  name  at  the  time?  A.  No,  sir.  Q.  I 
will  ask  you  if  you  remember  what  part  of 
the  car  she  sat  in  after  getting  In  the  car? 
A.  Why,  she  sat  In  the  rear  end,  I  think. 
Q.  And,  when  she  got  off  of  the  car,  which 
way  did  she  go  in  getting  off  of  the  car?  A. 
She  went  to  the  front  end  to  get  off,  the  south 
end  there  then.  Q.  What,  If  any,  complaint 
did  she  make  to  you  on  the  car?  A.  No, 
sir;  she  did  not  make  any  complaint.  Q. 
State  whether  or  not  she  complained  to  yon 
about  being  hurt  by  your  car  starting  up  too 
quick?    A.  No,  sir." 

Cross-examination : 

Witness  did  not  have  a  personal  recollec- 
tion as  to  which  side  of  the  street  his  car 
stopped  on  at  time  of  accident.  "Q.  You 
don't  remember  now  which  side  it  stopped  on, 
do  you?  A.  No,  sir ;  I  do  not  Q.  Very  well. 
{Cow,  you  say  that  this  lady  came  rushing  to- 
wards you  from  the  front  end  of  the  car? 
A.  Tes,  sir.  Q.  Now,  In  order  that  I  may 
get  the  matter  straight  in  my  own  mind  so 
we'll   all   understand  it,  you  were  looking 


south — you  must  have  been  looking  south? 
A.  Tes,  sir.  Q.  To  see  her  coming  from  the 
south —  She  was  coming  from  a  southerly 
direction,  was  she  not?  A.  Yes,  sir.  Q.  Was 
she  on  the  sidewalk  or  on  the  street?  A. 
Why,  she  was  on  the  street  Q.  Your  car 
was  going  south?  A.  Yes,  sir.  Q.  How  far 
was  she  from  your  car —  I  mean  now  west 
of  your  car;  she  was  on  the  west  side  of 
your  car,  wasn't  she?  A.  Yes,  sir.  Q.  How 
far  west?  A.  Why,  I  couldn't  say ;  It  seemed 
to  me  like  she  was  as  near  up  as  she  could  get 
to  the  car.  Q.  To  the  car?  A.  Yes,  sir.  Q. 
You  could  see  her  running  towards  you  from 
the  pavement  if  yon  were  on  the  back  vesti- 
bule of  the  car,  and  she  was  coming  along 
the  car  In  this  way  (Indicating),  and  yoa 
were  back  here?  How  could  you  see  her  un- 
less you  looked  out  this  way  (indicating)? 
You  must  have  looked  out  to  see  If  all  the 
passengers  were  on;  isn't  that  a  fact?  A. 
Yes,  sir;  I  looked  outside.  Q.  That  Is  the 
usual  method,  isn't  it?  A.  Yes,  sir.  Q.  And 
you  do  that  before  you  start  your  car,  don't 
you.  A.  Yes,  sir.  Q.  Now,  If  you  looked  out 
and  saw  this  woman  coming  t)efore  you  start- 
ed your  car,  why  did  you  start  your  car? 
A.  Wliy,  when  the  passengers  got  off  I  looked 
right  out  In  the  street  and  there  was  no  one 
there  to  get  on  at  the  usual  place  where  pas- 
sengers stand  when  they  want  to  get  on; 
there  was  no  one  there  to  get  on.  Q.  That 
is  your  answer,  it  it?  A.  Yes,  sir;  when  I 
looked  out  and  the  car  started  there  was  no 
one  there  to  get  on.  *  •  *  Q.  And  you 
helped  the  passenger  get  on  the  car?  A.  Yes, 
sir.  Q.  She  made  no  complaint  to  you?  A. 
No,  sir.  Q.  It  is  an  incident  that  occurs  al- 
most dally  in  the  operation  of  this  system, 
isn't  it?  A.  Yes,  sir.  Q.  You  don't  report 
those  things,  do  you?  A.  Why,  if  they  make 
any  complaint,  sometimes  we  do.  Q.  She  had 
not  made  any  complaint  about  it;  you  say 
she  did  not  talk  to  you?  A.  No;  no,  sir. 
Q.  Then,  what  were  you  reporting  about, 
now?  Just  tell  us?  A.  Why,  I  was  called 
down  to  the  claim  department  They  asked 
me  to  make  out  a  report  Q.  Of  what?  A. 
Well,  after  I  was  subpoenaed  about  this  mat- 
ter here,  this  incident  which  occurred  up 
there.  Q.  After  you  were  subpoenaed  to  take 
your  deposition,  did  you  then  make  that  re- 
port or  before  It?    A.  After." 

George  O.  Butler  testified  that  he  was  tbe 
motorman  in  charge  of  car  at  the  time  of 
alleged  accident  He  said  plaintiff  got  on  his 
car  on  Sunday,  October  30,  1904,  at  Thirty- 
Ninth  and  Woodland  avenue,  and  that  the 
car  was  going  south.  It  was  about  11  o'clock 
in  the  forenoon.  He  said  they  stopped  on  the 
north  side  of  Thirty-Ninth  street  with  the 
rear  end  of  the  car.  "Q.  When  your  car 
stopped  there,  did  you  see  the  plaintiff  in  this 
case?  Did  you  see  her  when  the  car  stopped, 
or  soon  after  it  stopped?  A.  Yes,  sir ;  when 
the  car  stopped,  I  noticed  a  lady  Btanding 
Just  at  the  front  end  of  the  car,  like.  Q. 
How  was  your  car  arranged  with  reference  to 
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the  entrance  to  the  vestlbiile  from  tbe  street, 
the  front  end  of  it,  at  that  time?  Could  a 
person  get  In  from  the  west  side?  A.  No, 
sir.  Q.  Tbe  entrance  was  on  the  east  side  of 
the  car?  A.  Yes,  sir.  Q.  At  the  front  end? 
A.  Yes,  str.  Q.  Now,  do  you  know  how  yoo 
came  to  start  your  car  up  when  you  did  from 
that  point?  A.  I  got  a  signal  from  the  con- 
ductor; got  two  bells  to  go  ahead.  Q.  And 
did  yon  start  yonr  car  up  then?  A.  Yes,  sir. 
Q.  Did  you  afterwards  receive  any  further 
signal?  A.  Yes,  sir;  Just  after  I  started 
the  car  I  got  a  signal  to  stop,  and  the  car 
bad  probably  gone  three  or  four  or  five  feet 
Q.  What  did  you  do  then  with  reference  to 
stopping,  after  you  started?  A.  I  stopped 
the  car  immediately  as  soon  as  I  got  the 
signal.  Q.  How  far  did  your  car  run  alto- 
gether from  the  time  it  started  up  till  it 
stopped?  A.  Oh,  from  three  to  five  feet; 
not  over  four  or  five  feet — Just  started.  Q. 
Now,  after  seeing  this  lady  at  the  front  end 
of  tbe  car,  when  did  you  see  her  next?  A. 
I  noticed  her  when  I  got  to  the  end  of  the 
line — Forty-Third  street  Q.  I  am  not  speak- 
ing about  after  starting  up — after  you  stop- 
ped your  car,  didn't  you?  A.  Yes,  sir.  Q. 
Well,  what  did  you  do  then,  after  you  stop- 
ped the  car?  A.  Well,  I  noticed — ^I  Just  look- 
ed around  to  see  wliat  was  wrong,  and  she 
was  getting  up  the  st^s  into  the  vestibule, 
in  the  rear  vestibule.  Q.  Now,  when  you 
got  this  signal  to  stop,  did  you  see  anybody 
else  or  get  any  signal  from  anybody  else  at 
that  time?  A.  There  was  a  man  standing 
about  15  feet  in  front  of  the  car,  right  at 
the  edge  of  the  sidewalk,  right  at  the  edge 
of  where  the  curbing  is,  and  be  throwed  up 
hie  hand  and  I  stopped  my  car  and  looked 
around  then  to  see  what  was  the  matter.  Q. 
\Vbo  was  that  man?  A.  His  name  was  Sul- 
livan. Q.  Do  you  remember  his  first  name? 
A.  Ctiarlie,  I  think,  is  his  name.  Q.  Now, 
after  you  saw  that  you  looked  around  then, 
and  where  do  you  say  that  she  was  then? 
A.  She  was  Just  getting  up,  coming  up  the 
steps  Into  the  vestibule  when  I  looked  around. 
Q.  How  soon  did  you  look  after  you  got  your 
car  to  a  stop?  A.  Just  as  soon  as  the  car 
stopped  I  lo<^ed  around  to  see  what  the  trou- 
ble was,  if  there  was  any.  Q.  State  whether 
or  not  there  was  any  other  passengers  on  the 
car  at  that  time?  A.  There  was  no  one  in 
tbe  car  at  tbe  time;  no,  sir ;  no  passengers. 
Q.  State  whether  or  not  from  there  to  the 
end  ct  tbe  line  anybody  got  on  or  off  the 
car?  A.  Tbere  was  no  one  got  off  the  car 
or  on  tbe  car.  Q.  State  whether  or  not  you 
made  any  stops  from  there  to  the  end  of  tbe 
line?  A.  No,  sir;  did  not  make  any  stops. 
Q.  Now,  when  you  got  to  the  end  of  the  line, 
or  while  yon  were  going  to  the  end  of  tbe 
line,  did  yoa  notice  where  this  lady  was  in 
the  car — what  part  of  the  car  she  sat  in? 
A  Not  till  after  I  got  to  the  end  of  the  line 
and  started  back  through  the  car.  Q.  Now, 
what  did  you  do,  what  did  you  do  after  you 
got  to  the  end  of  tbe  line,  and  after  stopping 


your  car,  what  was  the  next  thing  that  yon 
did?  A.  Why,  I  took  the  controller  handles 
and  the  air  lever  off  and  started — and  the 
sand  punches — and  started  iMick  to  the  rear 
end  of  the  car  with  them,  to  change  ends. 
Q.  And  did  you  see  tbe  plaintiff  then?  A. 
Yes,  sir ;  after  I  got  out  in  the  car  I  noticed 
her.  Q.  Where  was  she  then?  A.  She  was 
sitting  on  the  short  horizontal  seat  in  tbe 
rear  end  of  the  car,  and  Just  after  I  got  up 
in  tbe  car  she  got  out  Q.  Wbat  if  any- 
tlilng,  was  said  as  you  went  through  the  car? 
A.  Well,  she  turned  around  to  the  conductor 
and  was  saying  something  to  him ;  I  could 
not  hear  what  she  said,  and  I  got  up  pretty 
close  to  her,  and  she  turned  around  to  me  and 
said,  I  think  that  she  said,  'You  saw  me,'  or 
something,  and  I  told  her  if  she  wanted  to 
chew  the  rag  she  would  have  to  bunt  some 
person  else.  I  saw  that  she  was  angry,  and 
it  was  too  pretty  a  morning  to  fuss  with  any- 
body. Q.  Now,  which  end  of  the  car,  then, 
did  she  go  to?  After  she  went  from  that 
place,  where  did  she  go  to?  A.  She  went  to 
tbe  south  end  of  the  car,  what  had  been  the 
front  end  of  the  car.  Q.  Did  she  get  off 
then  or  did  she  remain  there,  or  wbat  did  she 
do?  A.  No,  sir;  I  went  on  out  into  the  ves- 
tibule about  my  work,  and  she  went  to  the 
south  end  of  the  car,  and  then  came  back  to 
the  north  end  of  tbe  car,  and  looked  at  my 
badge  number,  and  then  she  started  back 
through  the  car  again,  and  got  off  at  the 
south  end  of  the  car,  Q.  Now,  when  she  got 
off  the — or  when  she  turned  to  the  south  end 
of  the  car  the  first  time  or  the  second  time, 
state  whether  or  not  on  either  occasion  you 
followed  her  to  the  south  end  of  the  car? 
A.  No,  sir;  I  was  attending  to  my  work  in 
the  vestibule,  in  the  north  vestibule.  Q.  I 
will  ask  you  if  at  any  time,  either  in  tbe  car 
or  in  tbe  vestibule,  or  anywhere  there  in  the 
car,  you  made  such  motions  with  your  foot 
as  though  you  were  going  to  kick  her?  A. 
No,  sir." 

On  cross-examination  witness  testified  as 
follows: 

"Q.  Y6n  saw  the  woman  standing  there, 
did  you,  as  you  came  up  to  Thlrty-NIntb 
street?  A.  Yes,  sir;  I  noticed  her  standing 
tbere  as  I  came  up,  as  the  car  stopped.  Q. 
She  had  tbe  appearance  of  a  person  who 
wanted  to  take  your  car,  did  she?  A.  No, 
sir;  I  did  not;  never  thought  of  anything 
of  that  kind.  Q.  Why  didn't  you?  What 
was  there  about  her  attitude  of  standing 
there  waiting  for  the  car  on  the  west  side 
of  the  street,  which  would  be  tbe  natural 
side?  Why  weren't  you  aware  of  the  fact 
that  she  wanted  to  take  your  car?  What  was 
she  doing  that  made  you  think  she  did  not 
want  to  take  It?  A.  Well,  I  was  not  paying 
much  attention  to  her,  and  I  had  a  bell  to 
stop  at  Thirty-Ninth  street,  and  I  stopped 
at  the  regular  place,  and  I  was  not  paying 
much  attention  to  ber,  and  I  noticed  her 
standing  there  as  tbe  car  stopped.  Q.  Well, 
and  as  tbe  car  stopped  you  saw  her  start 
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for  the  other  end,  didn't  you?  A.  No,  sir. 
Q.  Well,  she  did  go  toward  the  south  end, 
didn't  sne?  A.  No,  sir ;  not  that  I  know  of; 
she  was  a-standlng  at  the  south  end  of  the 
car  at  the  time.  Q.  Well,  what  did  she  do 
when  your  car  stopped?  A.  She  Just  step- 
ped back  and  went  toward  the  north  end 
of  the  car.  Q.  How  did  she  go  toward  the 
north  end  of  the  car— I  got  confused  myself 
In  the  directions?  A.  Yes,  sir;  that  Is  what 
I  thought.  No,  she  Just  stepped  back ;  I 
didn't  pay  any  attention  to  her;  she  Just 
stepped  back  and  started  north.  Q.  Started 
north?  A.  Yes,  sir.  Q.  Well,  that  was  to- 
ward the  place —  A.  Where  she  would  get 
on,  yes,  sir.  Q.  Get  on?  A.  Yes,  sir.  Q. 
Well,  she  acted  then  as  thought  she  wa» 
about  to  take  the  car,  didn't  she?  A.  Shei 
didn't  give  me  any  Idea  that  she  wanted  the 
car.  I  didn't  know  whether  she  wanted  to 
cross  the  street  behind  the  car  or  what  I 
didn't  know  what  her  Intentions  were.  Q. 
You  don't  know  whether  she  wanted  to  cross 
the  street?  A.  Yes,  sir;  I  didn't  know  her, 
and  didn't  know  that  she  wanted  the  car; 
no,  sir." 

Witness  said  there  was  nothing  that  at- 
tracted his  attention  at  the  time  of  the  al- 
leged accident  "Q.  You  carried  thousands 
of  people?  A.  Yes,  sir.  Q.  Very  well;  now 
you  say  Just  as  the  car  came  to  a  atop  you 
saw  her  getting  on  your  car;'  you  looked 
back  and  saw  her  getting  on?  A.  No,  sir. 
Q.  Then  I  misunderstood  your  testimony.  I 
thought  you  said  that  as  you  came  to  a  stop 
you  looked  back  and  you  saw  the  woman  get- 
ting on  the  platform?  A.  No,  I  said  she  was 
at  the  front  end  of  the  car.  Q.  I  mean  after- 
wards, after  you  had  gone  four  or  five  feet 
and  got  another  bell.  Now  you  stopped  at 
Thirty-Ninth  street.  Then  you  started  up, 
and  here  Sullivan  gives  you  the  signal  to 
stop,  something  wrong,  this  man  standing 
on  the  side  of  the  street;  you  get  a  bell 
from  the  conductor  to  stop;  you  stopped, 
didn't  you?  A.  I  stopped  when  I  got  a  bell. 
Q.  And  you  looked  back,  didn't  you?  A. 
Yes,  sir.  Q.  Then  you  saw  ter  gel:ting  on 
the  platform,  didn't  you?  A.  No,  sir,  I  saw 
her  getting  on  the  steps.  Q.  On  the  steps. 
Just  as  soon  as  you  stopped?  A.  Yes,  sir. 
Q.  Very  well.  So  we  get  along  that  far. 
So  there  wasn't  anything  In  that  Incident 
that  attracted  your  attention  very  much, 
was  there?    A.  No,  sir." 

Witness  said  he  knew  Sullivan,  who  had 
been  formerly  in  the  employ  of  defendant. 
He  had  formerly  been  a  conductor  on  de- 
fendant's road. 

Defendant  filed  an  application  for  a  con- 
tinuance of  the  cause  because  of  the  absence 
of  Charles  Sullivan,  one  of  its  witnesses, 
and  stated  therein  what  he  would  testify 
to  If  present. 

Up6n  the  election  of  counsel  for  plaintiff 
that  Sullivan's  testimony  ml,cht  be  read  to 
the  jury,  the  court  overruled  the  applica- 
tion for  a  continuance. 


Sullivan's  testimony  was  as  follows: 

"Q.  Mr.  Sullivan,  I  wish  you  would  state 
what  you  know  In  regard  to  this  trouble. 
A.  I  was  standing  on  the  comer  of  Thirty-* 
Ninth  and  Woodland  In  front  of  a  little  gro- 
cery store ;  I  was  waiting  for  a  car  to  take 
It  to  town;  while  I  was  standing  there  a 
car  came  from  the  north  and  stopped;  sev- 
eral passengers  got  oflF,  and  the  conductor 
then  gave  two  bells  to  go  ahead;  about  this 
time  a  woman  who  was  standing  somewhere 
near  the  center  of  the  car  on  the  ground 
started  toward  the  rear  end  and  took  hold 
of  the  handhold  of  the  car  and  attempted 
to  board  It ;  the  conductor  warned  her,  and 
at  the  same  time  rang  the  bell  for  the  car 
to  stop;  the  car  came  to  a  stop,  and  the 
conductor  assisted  her  on  and  he  then  went 
on;  the  lady  acted  and  looked  very  mad. 
Q.  I  will  get  you  to  state  If  she  fell  down? 
A.  No,  sir;  she  did  not  Q.  Do  you  know 
who  this  lady  was?  A.  Some  one  In  the 
grocery  store  said  her  name  was  Mrs.  Well- 
man." 

This  was  all  the  testimony  In  respect  to 
what  occurred  at  the  time  and  place  of  al- 
leged accident. 

Defendant  also  Introduced  several  wit- 
nesses whose  testimony  tended  to  show  that 
plaintiff  was  sickly  and  diseased  at  the  time 
of  and  prior  to  the  time  of  her  alleged  In- 
Jury;  and,  among  others,  were  Dr.  G.  H. 
Donaldson  and  his  son.  Dr.  J.  E.  Donaldson. 
The  former  testified  as  follows: 

"Q.  I  will  ask  you  If  you  were  at  any  time 
called  In  consultation  with  your  son,  J.  B., 
to  see  Mrs.  Wellman,  the  plaintiff  In  this 
case?  A.  I  was;  he  asked  me  to  go  with 
him.  Q.  When  was  that.  Doctor?  A.  •! 
think  that  was  about  In  May,  as  well  as  I 
can  remember,  about  1903,  I  guess.  Q. 
What  condition  was  she  in  at  that  time?  A. 
She  was  In  a  very  nervous  neurotic  condi- 
tion. Q.  Was  she  in  bed,  or  where?  A.  She 
was  In  the  bed.  Q.  What  examination  did 
you  make  of  her.  Doctor,  at  that  time?  A.  I 
made  Just  a  physical  examination.  I  did 
no.t  make  any  digital  examination  of  the 
uterine  appendages  or  anything  of  that  kind, 
but  Just  over  the  abdomen,  the  general 
pulse  and  tongue,  and  in  a  general  way.  Q. 
What  was  the  seat  of  her  troubles  at  that 
time?  A.  Seemed  to  be  In  the  uterine  ap- 
pendages, the  ovary  or  uterus,  and  so  on. 
Q.  When,  if  at  any  time,  did  you  see  her 
after  that?  A.  Never  saw  her  except  at  the 
hospital  the  day  she  was  operated  on.  Q. 
Did  you  then  make  an  examination  or  see 
her  condition?  A.  Yes,  sir.  Q.  What  was 
her  condition  then?  A.  She  had  a  lacerated 
cervix  and  also  peritoneum,  and  a  congest- 
ed, large  congested  flabby  womb.  Q,  What 
was  Its  position.  Doctor?  A.  It  was  pro- 
lapsed ;  It  was  prolapsed.  Q.  What  do  you 
mean  by  that?  A.  That  in  common  par- 
lance would  be  falling  of  the  womb;  done 
that  on  account  of  its  hoft.  you  know,  drag- 
ging it  down.    Q.  Was  it  out  of  position  at 
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that  time?  Could  yoa  tell  In  any  other  re- 
spect whether  It  was  retroverted  or  not? 
A.  I  do  not  recall  of  retroTersIon  or  antlver- 
ston  or  anything  of  the  kind;  I  do  not  re- 
call anything.  Q.  Bat  it  was  large  and 
flabby?  A.  Yea,  air.  Q.  And  yon  say  con- 
gested. What  do  you  mean,  Doctor,  by  that? 
A.  "Why,  It  was  large  and  fnll  of  blood,  and 
made  it  heavy,  you  know,  so  that  when  she 
got  on  her  feet  it  dragged  down  and  pulled. 
Q.  You  speak  about  the  cervix  being  lacerat- 
ed; is  that  the  mouth  of  the  womb?  A. 
Yes,  sir;  that  is  the  neck  of  the  womb; 
cervix  would  be  the  neck.  Q.  And  what,  if 
any.  effect  does  that  have  on  a  person?  A. 
Oh,  it  makes  them  nervous,  and  in  a  general 
way  it  breaks  them  down,  becomes  physi- 
cally dilapidated  and  exhausted.  Q.  What 
was  her  general  physical  condition  at  that 
time.  Doctor?  A.  She  was  in —  She  was  a 
wreck.  Q.  She  was  a  wreck?  A.  Yes,  sir. 
Q.  Now  yon  speak  about  something  else 
being  torn  there,  Doctor?  A.  The  perito- 
neam ;  that  is,  to  make  it  plain,  the  section 
from  the  vagina  down  towards  the  anus, 
and  that  part  of  the  Integument  there  be- 
tween lacerated,  torn  dovra  there;  that  is 
wliat  we  call  the  peritoneum.  That  was 
lacerated.  Q.  And  that  part  of  the  neck  of 
the  womb  being  lacerated,  how  could  that 
be  caused.  Doctor?  A.  Why,  I  presume  it 
would  be  caused  by  delivering  of  child  and 
confinement." 

On  cross-examination  witness  said  plaln- 
tUF,  on  account  of  giving  birth  to  children, 
etc.,  was  not  a  very  sturdy  type  of  woman, 
and  would  be  more  susceptible  to  injuries 
than  a  rugged  person.  He  said  the  tear  was 
an  old  one  and  may  have  been  there  five 
years.  He  said  this  frequently  occurs  in 
giving  birth  to  children,  and  when  torn 
should  be  sewed  up.  He  said  complications 
follow  that  are  sometimes  very  serious.  He 
said  the  operation  performed  upon  plaintiff 
was  a  successful  one. 

Dr.  3.  E.  Donaldson  testified  that  he  saw 
plaintiff  and  treated  her  in  May,  1903.  He 
vlaited  her  frequently  before  the  operation 
in  1903.  "Q.  Now,  what  did  you  visit  her 
and  treat  her  for  In  May,  1903?  A.  WeU,  I 
think,  as  near  as  I  can  remember,  at  that 
time  she  was  suffering  from  a  nervous  neurot- 
ic condition,  and  which  I  believed  was  caus- 
ed from  the  condition  of  her  female  genital 
organs.  Q.  Did  you  make  an  examination 
of  her  pelvic  organs  or  any  of  them  at  that 
time?  A.  I  don't  know  Just  exactly  when  It 
wa&  I  examined  her  several  times;  I 
don't  know  whether  Just —  Q.  What  was  the 
condition  as  you  found  them?  A.  Well,  she 
had  a  lacerated  cervix,  a  tear  on  either  side 
of  the  cervix,  the  mouth  of  the  womb,  and 
also  a  badly  torn  peritoneum.  Q.  Were  there 
any  effects  from  that,  doctor,  which  she  ap- 
peared to  be  suffering  from?  A.  Why,  I 
thought  that  that  had  a  good  deal  to  do  with 
her  nervous  condition  at  that  time;  the  rea- 
son I  recommended  her  going  to  the  hospital 


and  having  it  repaired.  Q.  Was  she  at  thia 
time  that  you  saw  her,  in  May,  was  she  In 
bed  or  sitting  up?  A.  She  was  in  bed.  Q. 
Were  there  some  times,  doctor,  there  during 
that  period  that  you  visited  her  twice  a  day? 
A.  I  could  not  answer  that  now;  I  don't 
know.  Q.  You  called  your  father,  did  you, 
in  consultation  at  that  time?  A.  Yes,  sir. 
Q.  Over  her  case?  A.  Yes,  sir.  Q.  What 
was  the  matter  with  her  then,  from  the  4th 
of  August  up  to  the  time  she  went  to  the 
hospital?  A.  Why,  she  was  In  a  very  nerv- 
ous neurotic  condition,  and  was  suffering 
a  good  deal  from  pain  and  Inflammatory 
condition  of  the  female  organs.  Q.  Where 
was  the  seat  of  all  that  trouble  that  she  was- 
suffering  from  at  that  time?  A.  I  don't 
know  what  you  are  trying  to  get  at  Q. 
Where  was  the  suffering,  if  she  suffered, 
where  was  the  pain?  A.  Why,  she  had  more 
or  less  pain  and  tenderness  over  the  abdo- 
men, over  the  genital  organs."  He  then  ad- 
vised her  to  go  to  the  hospital.  "Q.  Now, 
at  the  time  the  operation  was  performed, 
could  you  tell  us  what  the  conditions  of  her 
genital  organs  was  then?  A.  Well,  there 
was  a  laceration,  a  tear  on  either  side  of 
the  cervix  or  mouth  of  the  womb,  and  there 
was  also  quite  an  extensive  tear  on  the  peri- 
toneum of  the  outside  portion  of  the  vagina, 
and  left  the  female  organs  without  their 
normal  supports,  and  with  a  constant  irri- 
tation to  the  nervous  system.  Q.  What  was 
the  position  and  condition  of  the  womb — 
uterus?  A.  Well,  naturally  being  irritated 
that  way.  It  would  be  Inflamed  and  congest- 
ed. Q.  Do  you  remember  whether  it  was 
prolapsed  or  not?  A.  Yes,  sir;  there  was 
some  prolapsus  all  right  Q.  Was  there  any 
tenderness  about  the  abdomen  and  the  parts? 
A.  Yes,  sir;  there  naturally  would  be  when 
there  is  an  inflammatory  process  going  on." 

On  cross-examination  witness  said  he 
thought  It  was  best  to  have  these  tears  sew- 
ed up,  as  they  tended  to  create  a  nervous 
condition,  and  complication  of  all  charac- 
ters might  result.  He  said  It  frequently  hai>- 
pens  to  women  who  have  children.  He 
thought  the  operation  at  the  hospital  was  a 
success.  She  was  delivered  of  her  last 
child  in  1902. 

At  the  close  of  plaintifTs  case,  and  again 
at  the  close  of  all  of  the  testimony  in  the 
case,  counsel  for  defendant  asked  an  instruc- 
tion in  the  nature  of  a  demurrer  to  the  evi- 
dence, both  of  which  the  court  refused,  and 
defendant  duly  excepted. 

Thereupon  counsel  for  plaintiff  asked,  and 
the  court  gave,  In  her  behalf,  the  following 
instructions : 

"(1)  The  court  Instructs  the  Jury  that  if 
you  l)elieve  from  the  evidence  that  the  de- 
fendant on  October  30,  1904,  was  operating 
the  car  mentioned  In  the  evidence,  for  the 
purpose  of  carrying  passengers  for  hire,  and 
that  on  said  day  It  stopped  said  car  at  or 
near  the  comer  of  Thirty-Ninth  street  and 
Woodland  avenue,  in  Kansas  City,  Mo.,  for 
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the  pntpose  of  taking  on  or  dlacharglng  pas- 
BengeTB,  and  that  while  said  car  was  so 
stopped  plaintiff  was  standing  at  sacb  stop- 
ping point,  and  thereupon  Immediately  exer- 
cised reasonable  expedition  to  get  upon  said 
«ar,  and  that  while  she  was  In  the  act  of  get- 
ting upon  said  car  It  was  started  forward 
by  defendant  before  plaintiff  conid,  by  the 
exercise  of  reasonable  expedition  and  rea- 
sonable care  on  her  part,  hare  gotten  safely 
upon  said  car,  and  that  the  conductor  of 
said  car  saw,  or  by  the  exercise  of  the  high- 
est practical  degree  of  care  ought  to  have 
seen,  said  plaintiff  while  she  was  attempt- 
ing to  get  on  said  car  (if  she  was) ;  and  if 
•you  further  believe  that  by  the  starting  of 
said  car  (if  it  was  started)  said  plaintiff 
was  thrown  off  her  balance,  and  that  defend- 
ant's conductor  In  charge  of  said  car  Jerk- 
ed plaintiff  toward  him  on  the  car  in  at- 
tempting to  keep  her  from  falling  to  the 
ground  (if  she  was),  and  that  she  was  there- 
by caused  to  fall  against  parts  of  said  car 
and  to  the  ground;  and  if  you  further  l>e- 
lleve  that  prudent  men  engaged  In  the  street 
railway  business,  In  the  exercise  of  the  high- 
est practicable  degree  of  care,  would  not 
have  started  said  car  forward  under  such  cir- 
camstances — then  the  defendant  was  guilty 
of  negligence;  and  if  you  believe  that  said 
plaintiff  was,  as  the  direct  result  of  such 
negligence  (if  any),  thrown  against  parts  of 
said  car  and  to  the  ground,  and  was  thereby 
injured,  then  your  finding  should  be  for  the 
plaintiff,  provided  you  further  believe  that 
plaintiff  was  in  the  exercise  of  reasonable 
care,  at  the  time. 

"(2)  By  the  term  'reasonable  care'  as  used 
in  these  instructions  is  meant  such  care  as 
would  be  used  by  an  ordinarily  prudent  per- 
son under  the  same  or  similar  circumstances. 

"(3)  It  Is  the  duty  of  a  carrier  of  passen- 
gers to  exercise  the  highest  degree  of  care 
that  can  reasonably  be  expected  of  prudent 
men  engaged  in  that  line  of  business  to 
carry  its  passengers  safely,  and  a  failure 
on  the  part  of  such  carrier  to  use  such  care 
Is  negligence  on  its  part  A  passenger  is 
required  to  use  such  care  as  would  be  used 
by  an  ordinarily  prudent  person  under  the 
same  or  similar  circumstances,  and  the  fail- 
ure on  the  part  of  a  passenger  to  use  such 
care  is  negligence  on  his  or  her  part 

"(4)  If  you  find  for  the  plaintiff,  you  will, 
in  assessing  her  damages,  take  into  consid- 
eration her  age  and  condition,  the  physical 
injuries  inflicted  (if  any),  the  bodily  and 
mental  pain  suffered  (if  any),  and  any  and 
all  such  damages  (If  any)  of  the  kind  and 
character  mentioned,  which  will  in  the  fu- 
ture reasonably  result  to  her  as  the  direct 
result  of  said  injuries  (if  any),  not  to  exceed 
in  all  the  sum  of  |15,000." 

To  which  action  of  the  court  in  giving  said 
instructions,  and  each  of  them,  defendant 
then  and  there  at  the  time  duly  excepted. 

At  the  request  of  the  defendant  the  court 
Instructed  the  Jury  as  follows: 


"(3)  The  court  Instructs  the  Jury  that  If 
you  find  and  believe  from  the  evidence  that 
the  whole  or  any  pari  of  the  present  physi- 
cal condition  of  the  plaintiff,  complained  of 
in  this  case,  is  due  to  any  other  cause  than 
being  thrown  or  falling  off  of  the  car  of  de- 
fendant, then  you  are  instructed  that  for 
such  whole  or  part  of  such  condition  not  due 
to  or  the  result  of  being  so  thrown  or  falling 
from  said  car,  she  cannot  recover  for  in  this 
case. 

"(4)  The  court  Instructs  the  Jury  that  if, 
after  the  car  had  started  forward  and  while 
it  was  In  motion,  plaintiff  attempted  to  get 
upon  said  car,  and  was  injured  thereby,  she 
cannot  recover  in  this  case,  and  your  verdict 
must  be  for  the  defendant 

"(5)  The  court  instructs  the  Jury  that  the 
burden  of  proof  is  on  the  plaintiff  to  es- 
tablish her  case  by  the  preponderance  of 
the  evidence,  and  by  a  preponderance  of  the 
evidence  is  meant  the  greater  weight  of  the 
credible  testimony. 

*'(6)  The  court  instructs  the  jury  that 
the  plaintiff  is  a  competent  witness  in  her 
own  behalf,  and  you  must  consider  her  testi- 
mony in  making  up  your  verdict;  but  In  de- 
termining what  weight  and  value  you  will 
give  her  testimony,  you  may  take  into  con- 
sideration, with  all  the  other  facts  and  cir- 
cumstances in  evidence  before  you,  the  fact 
that  she  is  the  plaintiff  testifying  in  her 
own  behalf  and  her  interest  in  the  result 
of  the  suit.  Whatever  statements,  if  any, 
that  she  may  have  made  against  her  own 
Interest,  must  be  regarded  as  true;  what 
she  may  say  in  her  own  favor  Is  to  be  taken 
to  be  true  or  false  when  taken  into  considera- 
tion with  all  the  other  facts  and  circum- 
stances detailed  In  evidence  before  you." 

Guthrie  &  Smith,  Boyle  &  Howell,  and  J. 
K.  Stlckney,  for  appellant  John  H.  Lucas 
and  R.  T.  Ralley  &  Son,  for  respondent 

WOODSON,  J.  (after  stating  the  facts  as 
above).  1.  While  counsel  for  appellant  asked 
an  instruction  In  the  nature  of  a  demurrer  to 
respondent's  evidence,  and  renewed  that  of- 
fer again  at  the  close  of  ail  of  the  testimony 
In  the  case,  both  of  which  were  by  the  court 
refused,  yet  that  action  of  the  court  is  not 
called  to  our  attention  for  review,  either  in 
appellant's  brief  or  argument;  but  notwith- 
standing that  omission,  we  have  carefully 
read  the  entire  evidence  of  the  case,  as  pre- 
served in  the  record ;  and.  If  it  were  within 
our  province  to  weigh  the  evidence  and  to 
Judge  of  the  credibility  of  the  witnesses  from 
the  face  of  this  record,  we  would  have  no 
hesitancy  in  holding  that  it  preponderates  in 
favor  of  the  appellant ;  but  that  is  not  with- 
in our  province,  nor  have  we  the  opportunity 
to  see  the  witnesses  who  testified  in  the  case, 
nor  to  observe  their  demeanor  upon  the  wit- 
ness stand  and  their  manner  of  testifying,  as 
the  Jury  and  trial  Judge  had,  which  placed 
them  In  a  more  favorable  position  to  Judge 
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of  the  credibility  of  the  wltneBses  and  the 
weight  to  be  given  to  their  testimony  than 
we  have.  Brecker  r.  FlUfngham,  209  Mo. 
5TS,  108  S.  W.  41.  We  are  therefore  of  the 
opinion  that  there  was  no  error  on  the  part 
of  the  trial  court  In  refusing  to  give  the  de- 
murrers to  the  evidence. 

2.  Counsel  for  appellant  Insists  that  the 
first  Instruction  given  by  the  court  for  re- 
spondent Is  erroneous,  for  the  reason  that  it 
Is  misleading.  Indefinite,  and  uncertain.  In 
our  Judgment,  that  insistence  Is  untenable. 
Tbat  Insti-uctlon  In  a  clear  and  concise  manner 
tells  the  Jury  that  If  they  find  the  facts  there- 
in stated  to  be  true,  then  they  would  find  for 
respondent.  A  similar  Instruction  was  ap- 
proved by  this  court  In  the  case  of  Devoy  v. 
St.  Louis  Transit  Co.,  192  Mo.,  loc.  clt  206, 
20T,  91  S.  W.  140. 

3.  Counsel  for  appellant  contends  that  in- 
Btmction  numbered  3  given  by  the  court  on 
bebalf  of  respondent  is  erroneous,  in  that  it 
Is  simply  a  statement  of  an  abstract  proposi- 
tion of  law,  and  failed  to  tell  the  Jury  what 
facts  were  necessary  to  constitute  the  plain- 
tiff a  passenger.  While  it  Is  not  good  prac- 
tice to  give  Instructions  to  the  Jury  which 
are  legal  abstractions,  yet  it  has  not  been  sug- 
gested In  what  possible  manner  the  giving  of 
tbat  tustructlon  could  have  worked  Injury  to 
appellant,  nor  have  we  been  able  to  conceive 
any  such.  It  was  the  duty  of  the  Jury  to 
read  all  of  the  instructions  given  together, 
and  when  so  read,  and  especially  with  in- 
struction numbered  1  given  for  respondent. 
It  cannot  be  seen  in  what  possible  manner  It 
could  have  worked  prejudicially  to  the  rights 
of  appellant  Harrington  v.  City  of  Sedalla, 
98  Mo.  583,  12  S.  W.  342.  We,  therefore,  hold 
there  was  no  error  In  giving  that  instruction. 

4.  It  is  also  contended  by  counsel  for  ap- 
pellant that  instruction  numbered  4  given  on 
behalf  of  respondent,  relating  to  the  measure 
of  damages,  is  erroneous  for  the  reason  as- 
signed, that  it  authorizes  the  Jury  in  assess- 
ing her  damages  to  take  Into  consideration 
her  physical  condition,  which  would  include 
the  prior  diseased  condition  of  her  genital 
organs.  This  instruction  does  not  contain 
the  vice  suggested  by  counsel.  It  was  clear- 
ly the  duty  of  the  Jury  in  assessing  respond- 
ent's damages  to  take  Into  consideration  "her 
age  and  condition"  at  the  time  of  the  trial, 
and  "the  physical  injuries  inflicted,  if  any," 
etc.  And  when  that  Instruction  Is  read  in 
connection  with  No.  1  given  on  behalf  of  ap- 
pellant, which  told  the  Jury  that  they  should 
not  allow  her  any  sum  for  any  injury  "due 
to  any  other  cause  than  being  thrown  or  fall- 
ing off  of  the  car  of  defendant,"  we  are  un- 
able to  see  in  what  manner  the  Jury  could 
bave  allowed  her  for  any  of  the  prior  injuries 
suggested  by  counsel  for  appellant. 

5.  It  is  next  insisted  that  this  Judgment 
should  be  reversed  because  of  improper  re- 
marks made  by  counsel  for  respondent  In  the 
argument  of  the  case  to  the  Jury.  The  record 
discloses  that  Oen.  Boyle,  counsel  for  plain- 


tiff, in  making  his  closing  address  to  the  Jury, 
took  the  application  for  a  continuance  made 
by  defendant  in  this  cause,  which  said  appli- 
cation for  continuance  contained  the  state- 
ment of  what  Charlie  Sullivan  would  testify 
to  if  he  was  present,  and  shook  it  in  the  face 
of  the  Jury  in  a  contemptuous,  sneering  man- 
ner, and  stated,  "This  paper  representative 
of  Charles  Sullivan  which  was  filed  in  this 
case  is  an  affidavit  for  continuance.  Who  is 
this  Charles  Sullivan?  Who  knows  this 
Charles  Sullivan?  Why  Is  he  not  here  for 
cross-<!xaminatlon?"  Whereupon,  and  upon 
the  objections  and  exceptions  of  counsel  for 
defendant  to  the  said  language  of  Gen.  Boyle, 
the  court  stopped  him  and  admonished  him 
that  his  language  was  Improper.  There  can 
be  no  doubt  but  what  that  language  of  Gen. 
Boyle  was  Improper,  but  this  court  would 
not  be  warranted  in  reversing  this  Judgment 
upon  that  ground,  especially  since  the  record 
discloses  the  fact  that  the  court  stopped  him 
and  admonished  him  tbat  his  language  was 
Improper.  In  addition  to  that.  Gen.  Boyle 
withdrew  the  statement  and  asked  the  court 
to  Instruct  the  Jury  not  to  consider  it,  which 
the  court  did.  Too  frequently,  In  the  heat 
of  argument  before  a  Jury,  improper  remarks 
are  Indulged  In  by  counsel  on  each  side  of 
the  cause.  Counsel  should  be  more  careful 
In  that  regard,  and  confine  their  remarks  to 
the  record,  and  refrain  from  improper  argu- 
ment. 

6.  Counsel  for  appellant  contends  that  dur- 
ing the  examination  of  Drs.  Palmer  and 
Hyde,  on  behalf  of  respondent,  they  were 
permitted,  over  his  objection,  "to  express 
opinions  as  to  the  effect  of  the  blows  upon 
the  abdomen,  without  being  confined  to  the 
case  under  consideration,  and  without  offer- 
ing to  connect  the  matter,  by  offering  to 
show  subsequently  a  state  of  facts  to  which 
such  testimony  could  have  applied."  That 
objection  Is  without  merit  The  court,  Jury, 
and  counsel  all  understood  and  knew  the  wit- 
nesses were  testifying  regarding  the  case  on 
trial,  and  none  other,  and  that  the  blows  had 
reference  to  those  received  by  respondent  by 
being  thrown  against  the  end  of  the  car  by 
the  conductor. 

7.  Appellant's  counsel  contends  that  the 
action  of  the  court  In  giving  the  following 
Instruction  was  Improper  and  erroneous :  "If 
the  Injury  may  have  resulted  from  one  or 
two  causes,  for  one  of  which,  and  not  the 
other,  the  defendant  Is  liable,  the  plaintiff 
must  show,  with  reasonable  certainty,  that 
the  cause  for  which  the  defendant  is  liable 
produced  the  result,  and  If  the  evidence 
leaves  it  to  conjecture,  the  plaintiff  must 
fail  In  his  action."  He  states  his  objection 
thereto  In  the  following  language:  "Under 
the  foregoing  authorities,  the  above  Instruc- 
tion numbered  4,  given  at  the  instance  of 
plaintiff,  not  only  failed  to  state  the  law 
properly,  but  turned  the  Jury  loose,  and 
gave  it  a  roving  commission,  to  assess  future 
damages,  without  any  evidence  ou  which  to 
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base  It,  aa  heretofore  gbown.  The  yerdlct 
returned  is  conclusive  evidence  in  support  of 
above  contention."  There  Is  evidently  some 
mistake  surrounding  this  contention.  We 
have  searched  this  record  in  vain  for  that 
instruction.  If  it  was  asked  by  counsel  for 
either  parly,  or  if  given  by  the  court  of  its 
own  motion,  this  record  wholly  fails  to  dis- 
close that  fact  Not  only  that,  but.  Judging 
from  the  character  of  the  instruction  Itself 
as  it  appears  upon  its  face,  we  are  unable 
to  comprehend  why  counsel  for  respondent 
should  ask  It  on  behalf  of  their  client.  If 
it  was  asked  at  all.  It  is  more  probable  that 
counsel  for  appellant  asked  it,  and  failed  to 
preserve  it  in  the  record;  but  however  that 
may  be,  it  is  useless  to  prosecute  these  sur- 
mises and  probabilities  further,  for  the  rea- 
son that  we  have  no  authority  to  pass  judg- 
ment upon  the  Instruction,  because  It  was 
not  incorporated  in  the  bill  of  exceptions. 

8.  The  final  insistence  of  counsel  for  ap- 
pellant is  that  the  verdict  of  the  Jury  was 
excessive,  and  that  the  Judgment  should  be 
reversed  for  that  reason.  It  is  their  conten- 
tion that,  assuming  that  the  respondent  was 
entitled  to  recover  under  the  evidence,  yet 
the  amount  of  the  verdict  "is  so  outrageously 
excessive,  unjust,  and  oppressive  as  to  shock 
the  conscience  of  any  reasonable  person,  and 
must  have  been  brought  about  by  passion  or 
prejudice,  or  a  misunderstanding  of  the  legal 
effect  of  the  testimony  on  the  part  of  the 
Jury  in  respect  to  plaintiff's  alleged  injuries." 
No  reasonable  person  can  read  this  volumi- 
nous record  without  coming  to  the  conclusion 
that  prior  to  the  date  of  the  injuries  com- 
plained of  respondent  bad  been  sick  and 
diseased  in  and  about  the  pelvic  regions,  in- 
volving the  uterus,  peritoneum,  cervix,  and 
fallopian  tubes,  as  well  as  their  connecting 
piarts.  The  evidence  is  also  equally  conclu- 
sive that  the  neurotic  troubles  she  then  suf- 
fered from  were  due  to  and  directly  trace- 
able to  that  diseased  condition  of  those  parts 
of  her  person.  It  is  true  she  testified  that 
the  operation  performed  upon  her  was  suc- 
cessful, and  that  she  had  completely  recov- 
ered from  ail  of  those  previous  troubles  prior 
to  the  infliction  of  the  Injuries  sued  for. 
She  also  Introduced  other  testimony  in  cor- 
roboration thereof,  which  tended  to  prove  her 
recovery.  But,  upon  the  other  hand,  there 
was  much  convincing  testimony  Introduced 
by  appellant  which  was  contradictory  of  her 
testimony  in  that  regard,  and  which  tended 
strongly  to  show  that  she  had  not  fully  re- 
covered from  her  previous  ailments  at  the 
time  she  claims  she  received  the  injuries 
complained  of  in  this  case.  That  conflicting 
testimony  presented  a  question  of  fact  for 
the  jury's  determination ;  yet  when  we  con- 
sider the  fact  that  the  evidence  of  such  in- 
juries rests  largely  in  the  mind  and  con- 
science of  the  Injured  party,  and  the  dlflS- 
culty   with   which   they   may   be  disproved. 


under  the  most  favorable  drcomstances.  If 
the  party  is  simulating  (of  which  there  is 
much  evidence  In  this  record),  it  then  be- 
comes the  duty  of  the  courts  to  scrutinize  all 
phases  of  such  claims;  and  where  the  rec- 
ord discloses  the  fact  that  the  jury  misunder- 
stood the  evidence,  or  Ignored  the  same,  or 
did  not  give  effect  to  the  greater  weight 
thereof  bearing  upon  a  particular  question, 
or  returned  a  verdict  for  an  excessive 
amount,  then  It  becomes  the  plain  duty  of 
the  court  to  step  in  and  correct  the  wrong 
or  injustice  done  thereby.  And  when  w« 
read  this  record  and  consider  the  cause  of  re- 
spondent's injury,  the  similarity  of  her  for- 
mer condition  and  troubles  to  her  present 
condition  and  complaints,  taken  In  connec- 
tion with  the  size  of  the  verdict,  we  are  ful- 
ly convinced  that  the  verdict  was  excessive 
and  out  of  proportion  to  the  injuries  she 
received.  When  we  recall  the  manner  of 
her  injury,  what  caused  It,  the  conductor 
pulling  her  against  the  end  of  the  slowly 
moving  car,  which  moved  only  four  to  six 
feet,  and  In  her  own  language,  "I  just  come 
down  in  a  heap  on  my  feet,  just  all  in  a 
bunch,  so  to  speak,"  then,  in  our  judgment, 
that  alone  would  not  have  caused  the  serious 
injuries  she  claims  to  have  received  in  con- 
sequence thereof,  nor  warrant  a  verdict  for 
$7,000. 

The  judgment  Is  excessive,  and  It  will  be 
reversed  and  the  cause  remanded,  without 
respondent  will  within  10  days  from  and 
after  this  date  enter  a  remittitur  of  $3,500 
upon  the  judgment.  If  the  remittitur  Is  en- 
tered within  that  time,  then  the  Judgment 
will  be  affirmed.    All  concur. 


CLARK  et  al.  v.  KANSAS  CITT,  ST.  L.  & 
0.  R.  CO. 

(Supreme  Court  of  Missouri,   Division  No.    1. 

March  81,   1909.     Rehearing  Denied  April 

18,  1909.) 

1.  LiMrrATiON  OF  Actions  (J  6*)— Statdtes— 
Construction. 

Rev.  St.  1899,  c  48,  art.  2  (Ann.  St.  1906, 
pp.  2345-2365),  relating  to  limitations  in  per- 
sonal actions,  provides  (section  4285)  that,  in 
case  of  a  nonsuit,  plaintiff  may  commence  a 
new  action  from  time  to  time  within  one  year 
after  the  nonsuit  Section  4292  provides  that 
the  provisions  of  the  chapter  shall  not  extend 
to  any  action  which  is  otherwise  limited  by  any 
statute,  but  such  action  shall  be  brought  within 
the  time  limited  by  such  statute.  Held,  that  as 
chapter  17  (pages  1C37-1658),  relating  to  dam- 
ages for  torts,  carries  its  own  statute  of  limita- 
tions, section  4285  does  not  apply  to  actions 
brought  thereunder. 

[Ed.   Note. — For  other  cases,  see  limitation 
of  Actions,   Dec.  Dig.  {  5.*] 

2.  •Constitutional   Law   ({   191")  —  Retro- 
spective Statctes.  • 

The  laws  forbidden  by  Const,  art.  2,  {  15 

(Ann.  St  1906,  p.  137),  prohibiting  the  pass- 
ing of  laws  retrospective  in  operation,  are 
laws  impairing  existing  vested  civil  rights,  and. 


•For  other  cases  see  same  topic  and  section  NUMBER  In  Dec.  &  Am.  Digs.  1907  to  date,  &  Reporter  Indexes 
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aa  there  is  no  vested  right  in  a  porticnlar  mode 
of  procedure  or  civil  remedy,  the  prohibition 
does  not  apply  to  a  statute  limiting  the  time 
within  which  actions  may  be  brought,  and  em- 
bracing actions  already  instituted. 

[Bd.  Note. — For  other  cases,  see  Constitu- 
tional Law,  Cent.  Dig.  S  634;  Dec.  Dig.  ( 
191.«] 

3.  Statutes  (J  267*)— OowBTBtiCTioii— Ebtbo- 
SPECTIVE  Opbbation. 

The  general  rale  that  statutes  will  be  con- 
strued to  be  prospective  in  operation  does  not 
apply  to  statutes  affecting  procedure  or  a  legal 
remedy. 

[Ed.  Note. — For  other  cases,  see  Statutes, 
Cent.  Dig.  {$  350-359;    Dec.  Dig.  {  267.*] 

4.  Statutes  (i  181*)— CoNSTBnci«,aw— Ojticb 

OF    COUBTS. 

Courts  cannot  by  construing  a  statute  sub- 
■titate  their  ideas  of  legislative  intent  for  that 
nnmistakably  held  by  the  legislature  and  un- 
mistakably expressed  in  legislative  words,  and 
must  not  interpret  where  there  is  no  need  of  it. 
(Ed.  Note.— For  other  cases,  see  Statutes, 
Cent  Dig.  f  259;    Dec  Dig.  {  181.*] 

6.  liDOTATioN  OF  Actions  (I  6*)— SiAnn'Ba— 
CoNSTBucnoN— "Shaix  Have  Been  Cou- 

XENCED." 

Rev.  St.  1889,  {  2868.  repealed  by  Laws 
1905,  p.  138  (Ann.  St.  1906,  p.  1652),  pro- 
vides that  if  any  action  under  chapter  17 
(pages  1637-1658),  relating  to  damages  for  torts, 
shall  have  been  commenced  within  one  year 
after  the  cause  of  action  shall  accrue  and  plain- 
tiff suffer  a  nonsuit,  etc.,  he  may  commence  a 
new  action  within  one  year  after  the  nonsuit, 
etc  Held,  that  the  phrase  "shall  have  been 
commenced"  includes  ^nding  as  well  as  future 
actions,  especially  in  view  of  section  4160  (page 
2252).  requiring  that  words  and  phrases  shall 
be  taken  in  their  plain  or  ordinary  and  usual 
sense,  and  hence,  where  a  death  action  was 
commenced  within  a  year  after  the  death  and 
before  section  2868  took  effect,  and  a  nonsuit 
was  suffered  after  it  was  in  force,  plaintiff 
was  entitled  to  recommence  suit  within  a  year 
after  the  nonsuit. 

[Ed.  Note.— For  other  cases,  see  Limitation  of 
Actions,  Dec.  Dig.  f  6.*]     ■ 

&  Death  (i  -9*)— Actions— Constkuction  of 

Statute. 

As  there  was  no  right  of  action  at  common 
law  for  a  wrongful  death,  the  statute  giving 
such  action,  being  in  derogation  thereof,  must 
be  construed   with   reasonable  strictness. 

[Ed.  Note.— For  other  cases,  see  Death,  Cent. 
Dig.  I  11;    Dec.  Dig.  {  9.*] 

7.  Death   (f   31*)— Actions— Pabtiks   Enti- 
tled TO  Sue. 

The  action  for  wrongful  death  being  pure- 
ly statutory,  only  such  persons  can  bring  it  as 
are  designated  in  the  statute. 

[Ed.  Note.— For  other  cases,  see  Death,  Cent. 
Dig.   I  35;    Dec  Dig.  {  31.*] 

8.  Death  ({  42*)— Actions— Necessaby  Pab- 

TIES. 

Rev.  St  1889,  {  2864  (Ann.  St.  1906,  p. 
1637),  provides  that  when  a  person  shall  die 
from  an  injury  resulting  from  the  negligence 
of  a  railway  employ^  conducting  a  train,  etc., 
and  shall  be  an  unmarried  minor,  the  corpo- 
ration in  whose  service  the  employe  was  shall 
forfeit  a  sum  which  may  be  sued  for  by  the 
father  and  mother,  if  both  living,  who  may 
^in  in  the  suit  and  shall  each  have  an  equal 
interest  in  the  judgment.  Held,  that  the  pen- 
alty is  indivisible,  and  all  of  it  or  none  must  be 
sued  for,  both  parents  joining  prior  to  judg- 
ment though  they  are  divorced,  and  decedent 


has  been  in  the  exclusive  custody  of  the  mother, 
and,  if  the  father  refuses  to  join,  the  mother 
cannot  recover  by  making  him  a  coplaintiff 
against  his  consent 

[Ed.  Note.— For  other  cases,  see  Death,  Cent. 
Dig.  SI  56-58;  Dec  Dig.  {  42.*] 

Ai^>eal  from  Circuit  Court,  Jackson  Coun- 
ty;   John  O.  Park,  Judge. 

Death  action  by  Emma  Clark  and  another 
against  the  Kansas  (Jity,  St  Louis  &  Chicago 
Railroad  Company.  A  demurrer  to  the  peti- 
tion was  sustained,  and  plaintiffs  appeaL. 
Affirmed. 

Iknma  Olark  had  a  son,  Charles  Bitter 
(at  his  death  an  unmarried  minor),  by  a 
former  divorced  husband,  Thomas  Rltter. 
Joining  her  former  husband  In  the  suit  as 
a  coplaintiff  against  his  consent,  she  su^s 
for  the  statutory  penalty  of  |5,0(X>  for  tho 
wrongful  death  of  Charles.  Defendant  de- 
murred. Cast  thereby,  plaintiff  refused  to 
plead  over,  and.  Judgment  going  against  her, 
she  appeals. 

Sufflclent  of  the  record  to  determine  ques- 
tions raised  will  appear  in  the  following 
statement  of  the  case:  (Nota  bene:  Dates 
are  material.)  The  petition  was  filed  Sep- 
tember 11,  1906.  After  alleging  that  plain- 
tiffs bad  been  married,  and  that  Charles 
Rltter  was  bom  to  them  as  lawful  Issue; 
that  on  the  2lBt  day  of  July,  1904,  he  was 
a  minor  without  descendants  and  had  never 
been  married;  that  on  that  day  he  was 
negligently  killed  at  a  street  crossing  by 
defendant's  Bwvants  operating  a  train  (sev- 
en specific  acts  of  negligence  being  set 
forth)— the  petition  makes  the  following 
substantive  allegations  at  which  the  demur- 
rer Is  aimed:  "Plaintiff  Emma  Clark  further 

states:    That  on  the day  of  August, 

1887,  at  which  time  said  minor  was  about 
five  months  old,  she  was  duly  divorced  from 
the  bonds  of  matrimony  with  said  Thomas 
Rltter  by  a  decree  of  the  circuit  court  of 
Marlon  county,  in  the  state  of  Illinois,  and 
since  that  time  she  has  married  one  Edward 
H.  Clark.  That  the  exclusive  care  and  cus- 
tody of  said  minor  was  given  to  her  by 
said  decree  of  said  llarlon  circuit  court, 
and  she  retained  the  same  up  to  the  time 
of  his  death.  That  on  the  20^  day  of  Sep> 
tember,  1904,  plaintiff  filed  her  petition  in 
this  court  against  the  defendant  for  dam- 
ages for  causing  the  death  of  said  Charles 
Rltter,  In  which  suit  said  Thomas  Rltter 
afterwards  joined  as  a  coplaintiff.  That 
said  suit  was  transferred  to  the  circuit  court 
of  the  United  States  for  the  Western  Dis- 
trict of  Missouri  on  the  12th  day  of  October, 
1904,  and  plaintiffs  suffered  a  nonsuit  in 
said  cause  in  said  United  States  court  on 
the  19th  day  of  August,  1905.  That  said 
Thomas  Bitter  has  refused  to  Join  in  this 
suit  but  his  name  is  used  herein  to  assert 
the  rights  of  this  plaintiff  Emma  Clark,  and 
said  Eknma  Clark  hereby  offers  to  indemnify 


•For  other  cases  see  same  toplo  and  section  NUMBBR  In  Deo.  t  Am.  Digs.  1907  to  date,  t  Reporter  Indexes 
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her  coplalntlff  agralnst  any  costs  or  expenses 
which  may  be  Incurred  by  him  because  of 
the  use  of  bis  name  as  coplalntlff." 

The  demurrer  follows:  "Comes  now  the 
defendant,  and  demurs  to  the  plaintiff's  pe- 
tition for  the  following  reasons,  to  wit:  (l) 
That  there  Is  an  Improper  and  unlawful 
Joinder  of  parties  plaintiff.  (2)  That  the 
petition  shows  upon  Its  face  that  Thomas 
Hitter  refuses  to  be  joined  as  a  party  plain- 
tiff to  this  suit,  and  that  the  said  Thomas 
Hitter  cannot  be  joined,  and  Is  not  joined, 
as  a  party  plaintiff  within  the  meaning  of 
the  statutes  of  Missouri  under  which  this 
suit  Is  Instituted.  (3)  That  the  plaintiff  Em- 
ma Clark  alone  under  the  statutes  of  Mis- 
souri cannot  maintain  this  suit  (4)  That 
the  petition  does  not  state  facts  sufficient  to 
constitute  a  cause  of  action  against  this  de- 
fendant (6)  Be(<ause  It  appears  upon  the 
face  of  the  petition  that  this  suit  was  filed 
and  Instituted  more  than  one  year  from 
the  date  of  the  death  of  the  said  Charles 
Hitter,  and  that  the  plaintiff  was  at  the  time 
of  the  Institution  of  said  suit,  and  Is  now, 
barred  by  the  statutes  of  limitations  from 
bringing  any  suit  on  account  of  the  death 
of  the  said  Charles  Bitter." 

It  is  conceded  on  all  sides  that  the  case 
must  ride  off  on  a  construction  of  our  stat- 
utes.    The  statutes  passing  In  review  fol- 
low:    Section  2864  (Rev.  St  1899  [Ann.  St 
1906,  p.  1637])  of  the  damage  act,  in  Its  third 
subdivision,  touching  the  persons  who  may 
sue  for  a   wrongful   death,  provides:    "If 
such  deceased  be  a  minor  and  unmarried, 
♦    •    •    then  by  the  father  and  mother,  who 
may  join  in  the  suit  and  each  shall  have 
an  equal   Interest  In   the  Judgment;    or   If 
either  of  them  be  dead,  then  by  the  surviv- 
or."    Section  2868  (Rev.  St  1899  [Ann.  St 
1906,   p.    1«>2])   of  the  damage   act   reads: 
"Every  action  instituted  by  virtue  of  the 
preceding  sections  of  this  chapter  (chapter 
17,  devoted  to  damages  for  torts)  shall  be 
commenced  within  one  year  after  the  cause 
of  such  action  shall  accrue."    On  April  12, 
1905  (Laws  1905.  p.  138  [Ann.  St.  1906.  p. 
1652]),  the  Legislature  repealed  section  2868, 
supra,  and  enacted  a  new  one  In  lieu  there- 
of, numbered  2803,  reading:    "Every  action 
instituted  by  virtue  of  the  preceding  sec- 
tions of  this  chapter  shall  be  commenced 
within  one  year  after  the   cause  of  such 
action  shall  accrue:     Provided,  that  if  any 
action  shall  have  been  commenced  within 
the  time  prescribed  In  this  section,  and  the 
plaintiff  therein  suffer  a  nonsuit  or,  after  a 
verdict  for  him,  the  Judgment  be  arrested, 
or  after  a  judgment  for  him,  the  same  be 
reversed  on  appeal  or  error,  such  plaintiff 
may  commence  a  new  action,  from  time  to 
time,  within  one  year  after  such  nonsuit 
suffered  or  such  judgment  arrested  or  re- 
versed."    Absent  an  emergency  clause,  the 
new  section  went  Into  force  under  the  pro- 
visions of  our  Constitution  on  June  16^  1905 
(Laws  1905,  p.  330). 


L.  A.  Lailghlln,  for  appellants.     Scarrltt, 
Scarrltt  &  Jones,  for  respondent 


LAMM,  P.  J.  (after  stating  the  facts  aa 
above).     1.  There  has   long  existed   in    our 
statutes  (Rev.  St  1890,  c.  48  [Ann.  St  1906. 
pp.   2336-2365]    on    imitations   of   Actions, 
art  2,  Personal  Actions)  a  section  containing 
a  saving  clause  in  case  of  a  nonsuit,  and  pro- 
viding that  a  plaintiff  "may  commence  a  new- 
action  from  time  to  time,  within  one  year 
after  such  nonsuit  suffered"  (section  4285). 
This  saving  clause  was  substantially  borrow- 
ed and  used  In  the  new  section  (2868),  supra. 
now  part  of  chapter  17,  on  damages  and  con- 
tributions In  actions  of  tort.     But  in  said 
article  2,  c.  48,  It  Is  further  provided  as  fol- 
lows (section  4292) :   "The  provisions  of  this 
chapter  shall  not  extend  to  any  action  which 
is  or  shall  be  otherwise  limited  by  any  stat- 
ute; but  such  action  shall  be  brought  within 
the  time  limited  by  such  statute."     Proper 
construction  of  the  last  section  precludes  the 
idea  that  section  4285  applies  to  actions  in- 
stituted  for   damages   for    torts    under    the 
damage  act    This  because  the  damage  act 
carries  its  own  special  statute  of  limitations, 
which    must   control.      Gerren   v.    Railroad, 
60  Mo.  405;    Wilson  v.  Knox  Co.,  132  Mo. 
387,  34  S.  W.  45,  477 ;    Davenport  v.  Hanni- 
bal, 120  Mo.  150,  25  S.  W.  364;    Revelle   v. 
Railroad,  74  Mo.  438;    Pacljard  v.  Railroad, 
181  Mo.  421,  80  S.  W.  951,  103  Am.  St.  Rep. 
007.    In  the  latter  case  It  was  held  that  a 
widow  nonsuited  within  the  year  might  aue 
again,  provided  she  instituted  her  suit  within 
a  year  after  the  cause  of  action  accrued,  not 
within  a  year  after  nonsuit  suffered.  McQunde 
V.  Railroad,  200  Mo.,  loc.  dt.  157,  98  S.  W. 
552.    It  Is  practically  conceded  by  counsel  for 
appellant  that  unless  section  2868,  passed  in 
1005,  applies  to  the  case  at  bar,  then  the  de- 
murrer is  well  taken;  for  up  to  that  time  as 
the  law  stood  there  was  no  saving  clause  toll- 
ing the    statute   of   limitations    relating    to 
damage  suits  grounded  on  tort,  and  permit- 
ting a  nonsuit  and  the  Institution  of  a  new 
suit  within  one  year  after  the  nonsuit     It 
Is  conceded,  too,  that  the  act  of  1905  was 
passed  to  remedy  the  construction  put  on  the 
damage  act  by  Gerrin  v.  Railroad,  supra. 

2.  A  main  proposition  argued  by  counsel 
for  respondent  Is  that  the  statute  of  limita- 
tions (section  2868,  supra)  is  a  bar  to  the 
present  suit  because  commenced  more  than 
one  year  after  the  cause  of  action  accrued. 
Contra,  aiH>ellant's  counsel  argues  that  the 
saving  clause  In  section  2868  applies.  To 
that  respondent's  counsel  replies  that  the 
statute  was  not  Intended  to  affect  suits  then 
liending,  but  Its  force  Is  spent  on  suits  to  be 
Instituted  m  the  future.  If,  now.  the  fact 
be  recalled  that  the  present  suit  was  brought 
more  than  a  year  after  the  death  of  Charles 
RItter,  that  the  original  suit  was  commenced 
before  the  present  section  2868  was  enacted 
and  that  the  nonsuit  was  suffered  ou  the 
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19Ui  Of  Angnst,  1906,  and  while  tbe  new 
section  waa  in  force,  we  have  the  whole  con- 
tention ontUned. 

Attending  to  it,  we  bare  come  to  the  con- 
clnslon  that  the  statute  of  limitations  la  no 
bar.    This  because: 

(a)  It  cannot  be  held  that  the  section  In 
hand  la  Tlolatlre  of  section  15,  art  2,  Ck>nBt 
(Ann.  St  1906,  p.  137),  prohibiting  the  pass- 
ing of  laws  retrospective  In  their  operation. 
This  because  the  retrospective  laws  forbid- 
den by  that  instrument  are  laws  impairing 
existing  vested  civil  rights.     Tbe  law  must 
take  away  such  vested  right  or  it  must  cre- 
ate a  new  obligation,  impose  a  new  duty, 
or  attach  a  new  disability  in  respect  to  gone- 
by  transactions,  in  order  to  be  restrospective 
and  tmder  the  constitutional  ban.     Gladney 
V.  Sydnor,  172  Mo.  318,  72  S.  W.  554,  60  L. 
K.  A.  880,  95  Am.  St  Rep.  517;  Hope  Mutual 
Insurance  Oo.  v.  Flynn,  38  Mo.  483,  00  Am. 
Dec.  43S.    There  is  no  vested  right  in  a  par- 
ticular   mode    of   procedure.      Roenfeldt    y. 
Railroad,  180  Mo.  554,  79  S.  W.  706.    Laws 
merely  affecting  civil  remedies  and  modes  of 
procedure  are  not  within  the  constitutional 
Interdiction.     Golden  City  v.  Hall,  68  Mo. 
App.  627;    In  re  Life  Ass'n  of  America,  91 
Mo.  177.  3  S.  W.  833;   Coe  v.  Rltter,  86  Mo. 
277;    Wellshear  v.  Kelley,  69  Mo.,  loc.  dt 
354,   355;    Porter  v.  Mariner,  50  Mo.  364; 
naarstlck  v.  Gabriel,  200  Mo.,  loc.  cit  244, 
98  S.  W.  760,  et  seq. ;   O'Bryan  v.  Allen,  108 
Mo.  227,  18  S.  W.  892,  82  Am.  St  Rep.  505. 
(b)  But  It  Is  argued  by  respondent's  coun- 
sel that  tbe  grammatical  construction  of  sec- 
Uoa  2868  precludes  actions  Instituted  before 
the  passage  of  the  law.    They  point  out  that 
a  future  form  of  the  verb  is  used  in  the 
phrase,  "shall  have  been  commenced,"  and 
they  contend  that  the   amendment  of  1905 
applies  only  to  actions  that  "shall  have  been 
commenced"  after  that  act  took  efTect    They 
contend,  farther,  that  all  legislation  must  be 
construed  as  prospective  even  where  It  re- 
lates to  the  remedy,  unless  the  contrary  In- 
tention appears  in  the  act  itself.    That  there 
Is  a  presumption  running  that  way. 

(1)  Attending  to  the  last  proposition,  we 
observe  that  the  general  rule  Is  that  legisla- 
tion is  construed  to  be  prospective;  but  It 
will  be  found  In  considering  the  Missouri 
cases  In  which  that  rule  Is  invoked  (e.  g., 
Leete  v.  Bank,  115  Mo.  184,  21  S.  W.  788) 
that  they  do  not  relate  to  mere  procedure  and 
to  legislation  merely  affecting  a  legal  rem- 
edy. In  Lewis'  Sutherland  Statutory  Ooa- 
structlon  (2d  Ed.)  S  674,  the  general  doctrine 
is  stated  to  be  that:  "Where  statutory  re- 
lief is  prescribed  for  a  cause  which  Is  con- 
tinuous In  its  nature,  as  a  statute  of  limita- 
tions, or  desertion  for  a  certain  time  as 
gronnd  for  divorce.  If  the  cause  continues 
after  the  statute  goes  Into  effect  the  future 
coDtinuance  of  the  cause  may  be  supple- 
mented by  the  time  it  was  continuous  im- 
mediately before  the  act  was  passed  to  con- 


stitute the  statutory  period.  No  person  can 
claim  a  vested  right  In  any  particular  mode 
of  procedure  for  the  enforcement  or  defense 
of  his  rights.  Where  a  new  statute  deals 
with  procedure  only,  prima  fade  It  applies 
to  all  actions — those  which  have  accrued  or 
are  pending  and  future  actions.  What  was 
before  a  subject  of  equitable  relief  may  be 
made  triable  4>y  jury  without  affecting  vested 
rights.  If,  before  final  decision,  a  new  law 
as  to  procedure  is  enacted  and  goes  Into 
effect  it  must  from  that  time  govern  and  reg- 
ulate the  proceedings.  But  the  steps  al- 
ready taken,  the  status  of  the  case  as  to  the 
court  In  which  it  was  commenced,  the  plead- 
ings put  in,  and  all  things  done  under  the 
late  law  will  stand  unless  an  Intention  to  the 
contrary  is  plainly  manifested;  and  pending 
cases  are  only  affected  by  general  words  as 
to  future  proceedings  from  the  point  reached 
when  the  new  law  intervened.  If  what  has 
been  done  under  the  old  law  Is  bad  or  Insuffi- 
cient under  that  law,  It  remains  so,  though  It 
would  have  been  good  If  done  in  the  same 
way  under  the  new  law.  A  remedy  may  be 
provided  for  existing  rights,  and  new  reme- 
dies added  to  or  substituted  for  those  which 
exist.  Every  case  must  to  a  considerable  ex- 
tent depend  on  its  own  circumstances.  Gen- 
eral words  In  remedial  statutes  may  be  ap- 
plied in  past  transactions  and  pending  cases, 
according  to  all  indications  of  legislative  in- 
tent and  this  may  be  greatly  influenced  by 
considerations  of  convenience,  reasonableness, 
and  justice."  And  Mr.  Endlich  (End.  on 
Inter.  Stat)  i  287,  puts  it  this  way:  "In 
this  country  the  general  rule  seems  to  be,  in 
accordance  with  the  English,  that  statutes 
pertaining  to  the  remedy — 1.  e.,  such  as  re- 
late to  the  course  and  form  of  proceedings 
for  the  enforcement  of  a  right,  but  do  not 
affect  the  substance  of  the  judgment  pro- 
nounced, and  neither  directly  nor  Indirectly 
destroy  all  remedy  whatever  for  the  enforce- 
ment of  the  right — are  retrosjjectlve,  so  as 
to  apply  to  causes  of  action  subsisting  at  the 
date  of  their  passage"  Id.  f  288:  "Indeed, 
much  of  this  kind  of  legislation  Is  held  to 
apply,  not  only  to  existing  causes  of  action, 
but  also  to  pending  proceedings.  It  Is  said 
that  an  act  dealing  with  procedure  only  ap- 
plies, unless  the  contrary  Intention  Is  ex- 
pressed, to  all  actions  falling  within  its 
terms,  whether  commenced  before  or  after 
the  enactment"  The  doctrine  thus  announc- 
ed seems  well-bedded  in  principle.  We  think 
it  applies  to  the  statute  in  hand,  which  In  Its 
essence  is  purely  a  remedial  one;  hence  no 
presumption  lies  that  it  was  intended  to  op- 
erate prospectively  only.  Being  highly  re- 
medial, it  should  be  most  liberally  construed 
to  further  its  life  In  advabcing  the  remedy 
and  striking  down  the  mischief  aimed  at — 
the  need  and  occasion  of  the  law,  the  mis- 
chief felt  and  the  object  and  remedy  in  view 
being  cardinal  elements  In  statutory  inter- 
pretation. 
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(2)  Courts  have  no  right,  by  construction, 
to  substitute  their  Ideas  of  legislative  intent 
for  that  unmistakably  held  by  the  Legislature 
and  unmistakably  expressed  in  legislative 
words.  "Expressum  faclt  cessare  taciturn." 
We  must  not  Interpret  where  there  Is  no  need 
of  It.  McCluskey  v.  Cromwell,  11  N.  Y., 
loc.  clt  601,  602.  Therefore,  If  the  law  says 
it  Is  to  operate  only  upon  cases  to  be  brought 
thereafter,  if  it  In  terms  excludes  pending 
cases,  then  we  have  nothing  to  io  but  to 
enforce  it.  Attending  to  that  view,  we  do 
not  read  the  statute  as  contended  by  counsel 
for  the  respondent  Its  use  of  the  future 
form  of  the  verb,  "commence,"  as  developed 
In  the  phrase  "shall  have  been  commenced," 
in  correct  usage  In  the  discourse  of  good 
writers  and  speakers,  Includes  the  past  as 
well  as  the  future.  That  phraseology  In  a 
statute  has  been  held  by  the  Supreme  Court 
of  Connecticut  to  be  "susceptible  of  both 
past  and  future  application.  They  [the 
words]  furnish  a  convenient  form  for  legis- 
lative use  when  it  Is  desired  to  give  all- 
inclusive  force  to  a  single  expression.  There- 
fore, as  they  may  mean  future,  or  past  and 
future.  It  becomes  a  question  of  legislative 
intent  in  each  statute."  Norrls  v.  Sullivan, 
47  Conn.  474.  To  the  same  effect  is  People 
ex  rel.  v.  Board  of  Education,  126  App.  Div. 
414,  110  N.  X.  Supp.  769.  Counsel  for  appel- 
lant have  cited  us  to  2  Wis.  St.  1898,  p.  2913, 
where  the  Legislature  of  that  state  has  recog- 
nized the  idea  of  past  and  future  meaning 
In  such  future  forms  of  the  verb,  and  has 
enacted  a  rule  of  statutory  construction  to 
the  effect  that  "the  words  'shall  have  been' 
include  past  and  future  cases."  Our  own 
statute  on  construction  (Rev.  St.  1899,  { 
4160  [Ann.  St.  1900,  p.  2252])  requires  that 
"words  and  phrases  shall  be  taHen  In  their 
plain  or  ordinary  and  usual  sense."  With 
that  rule  In  mind,  let  us  illustrate:  If  a  rule 
were  bulletined  on  a  given  Tuesday  by  the 
headmaster  in  charge  of  teaching  grnmmar 
In  a  school,  as  follows:  "No  pupil  shall  be 
whipped  twice  for  a  mistake  which  shall 
have  been  made  In  parsing" — would  any  boy 
In  the  school  take  the  rule  to  apply  only  to 
future  mistakes  in  parsing?  Could  he  not 
well  plead  the  rule  (with  high  hope  of  Its 
allowance)  If  his  mistake  and  one  flogging 
occurred  on  the  Monday  prior  and  another 
flogging  was  threatened  on  the  Wednesday 
subsequent  to  the  rule  for  the  same  mistake? 
Or  if  C,  a  plantation  owner.  Is  building 
bams,  and  writes  his  overseer,  "Paint  all 
bams  red  that  shall  have  been  commenced," 
would  B.,  his  overseer,  take  that  command 
to  mean  that  only  bams  commenced  after 
the  order  should  be  painted  red?  Nay,  If  a 
very  stickler  for  grammatical  precision — a 
John  Home  Tooke,  a  LIndley  Murray,  or  a 
Dr.  Marsh — should  make  a  New  Tear's  rule 
for  his  self-guidance,  viz.,  "If  my  reading 
of  any  book  shall  have  been  commenced,  I 
will  finish  It,"  would  he  construe  his  own 


rule  not  to  include  Anatomy  of  Melancholy 
or  the  Decline  and  Fall  put  in  reading  on  the 
prior  Christmas?  See  Foley  v.  Dillon  (Ky.> 
lOS  S.  W.  461;  Douglass  v.  James,  66  Vt. 
21,  28  Atl.  819,  44  Am.  St  Rep.  817.  We 
may  presume  all  legislators  grammarians 
but  that  presumption  would  not  drive  us  tO' 
the  conclusion  that  they  meant  only  future 
action  when  they  wrote  "shall  have  been 
commenced." 

(3)  Moreover,  section  2888  refers  to  "any 
action"  which  "shall  have  been  commenced" 
within  the  time  prescribed  within  "this  sec- 
tion." The  time  prescribed  In  "this  section" 
is  the  same  time  prescribed  in  the  repealed 
section — 1.  e.,  the  old  law  is  continued  la 
force  in  that  regard.  It  Is  quite  difficult 
to  see  why,  according  to  the  English  used,, 
as  got  at  by  correct  usage  from  the  gram- 
matical construction  employed,  pending  ac- 
tions were  not  Included.  When  the  nonsuit 
was  suffered,  the  statute  was  In  force.  It 
therefore  operated  on  that  particular  nonsuit,, 
and  we  are  of  opinion  that  plaintiff  was 
entitled  to  recommence  her  suit  within  one 
year  after  the  nonsuit  That  Is  the  reason- 
able and  Just  view;  accordingly  we  so  rule. 
The  demurrer  therefore  cannot  stand  on 
sach  foot. 

S.  It  is  charged  in  the  petition  that  th» 
mother  of  Charles  was  divorced ;  was  award- 
ed the  custody  of  her  child  born  of  the  mar- 
riage with  Thomas ;  that  she  was  bearing  the 
burden  of  maintaining  and  educating  him ; 
that  Thomas  refused  to  Join  In  bringing  suit 
for  bis  negligent  death ;  and  that  the  mother 
joined  him  as  plaintiff  willy  nllly.  Defend- 
ant demurs  because  of  a  misjoinder  of  par- 
ties plaintiff  appearing  on  the  face  of  the- 
petition.  The  next  question  is:  Was  it  well 
taken  on  that  score?  Although  our  damage- 
act  had  existed  for  a  half  century  with  sec- 
tion 2S64,  supra,  in  the  form  quoted,  yet  this 
is  the  first  time,  so  far  as  counsel's  or  our 
own  research  goes,  that  the  precise  point 
was  here  to  be  ruled.  It  must,  therefore,  b& 
determined  by  aid  of  general  principles  uf 
law,  by  construing  the  statute  equitably — 
that  is,  in  the  light  of  its  true  Intendment — 
and  by  parity  of  reasoning.  It  Is  argued  by 
appellant's  counsel  that  Thomas  Bitter  set- 
tled with  defendant;  hence  his  refusal  to- 
joln.  We  are  cited  to  cases  elsewhere  hold- 
ing.that  one  of  two  persons  entitled  to  Joint- 
ly share  In  a  statutory  penalty  or  who  are 
jointly  Interested  In  the  proceeds  of  a  Judg- 
ment based  on  such  statute  may  not  execute- 
a  release  barring  the  other.  We  doubt  not 
that  such  doctrine  is  good  law  in  this  Juris- 
diction. But,  at  the  outset,  it  is  well  to  keep- 
the  case  within  the  channel  marked  out  in 
the  petition.  There  Is  no  allegation  that 
Thomas  settled  with  defendant  or  executed: 
a  release.  Therefore,  that  phase  of  appel- 
lant's brief  must  be  taken  as  coloring  matter 
used  arguendo  by  way  of  hypothesis.  A  bit- 
ter hard  case  Is  put  by  learned  counsel  In. 
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his  brief,  Tlz.:  May  Thomas,  andeservlng, 
having  a  joint  right  of  action  with  Emma 
and  an  equal  share  In  the  amount  recovered, 
as  a  mere  dog  in  the  manger,  through  caprice, 
malice,  pique,  stubbornness,  selfishness,  or 
other  ignoble  reason,  refuse  to  Join  in  the 
suit,  and  will  the  law  permit  Emma,  the  de- 
serving mother,  to  be  wronged  or  tricked  out 
ef  her  rights  to  the  compensation  by  such 
refusal?  But  there  is  another  side  to  the 
picture  Why  not  suppose  that  Thomas, 
through  scruples  of  conscience  or  some  mo- 
tive resting  in.  honor,  refused  to  talce  part  In 
the  contemplated  litigation?  Is  tliat  not  a 
thinkable  hypothesis?  In  determining  the 
hard  case  put  by  counsel.  It  is  well  to  bear 
the  adage  In  mind  that  hard  cases  make  bad 
law — are  the  quicksands  of  the  law.  In  our 
exposition  of  the  statute  it  has  been  steadily 
held  that  as  there  was  no  right  of  action 
for  a  wrongful  death  at  common  law  at  all, 
and  as  the  statute  transmitting  such  right  of 
action  Is  in,  derogation  of  the  common  law,  it 
mast  be  construed  with  reasonable  strictness. 
Furthermore,  as  the  right  of  action  is  only 
ot  statutory  origin,  the  Legislature  had  the 
right  in  creating  it  to  prescribe  a  preclusive 
remedy,  and  nominate  those  entitled  to  sue 
and  the  terms  on  which  they  could  sue,  and 
has  done  so. 

In  Barker  v.  Railroad,  91  Mo.,  loc.  cit  94, 
14  S.  W.  282,  it  was  said:  "In  statutory 
actions  of  this  sort,  the  party  suing  must 
bring  himself  strictly  within  the  statutory 
requirements  necessary  to  confer  the  right, 
and  this  must  appear  in  the  petition.  Oth- 
erwise, it  shows  no  cause  of  action."  The 
doctrine  so  announced  is  bottomed  on  the 
reasoning  in  McNamara  v.  Slavens,  76  Mo. 
329,  and  in  Coover  v.  Moore,  31  Mo.  574 — 
the  latter  case  holding  that:  "There  being 
thus  no  general  right  of  recovery  open  to  all 
persons,  representing  the  estate  of  the  de- 
ceased, or  Interested  in  his  life,  only  such 
persons  can  recover  in  such  time  and  in 
such  manner  as  is  set  forth  in  these  stat- 
ntes"  In  Oates  v.  Railroad,  104  Mo.,  loc. 
cit  518,  16  S.  W.  488  (24  Am.  St  Rep.  348), 
Black,  J.,  quoted  with  approval  section  413 
of  3  Wood's  Railway  Law,  reading:  "It  is 
needless  to  say  that  actions  under  these 
statutes  must  be  brought  by  the  persons 
designated  therein,  and  within  the  time  and 
in  the  manner  therein  provided.  If  the  stat- 
ute provides  that  the  action  shall  be  brought 
by  the  executor  or  administrator  of  the  de- 
ceased, no  other  person  can  maintain  an  ac- 
tion"— adding  his  own  comment,  as  follows: 
"The  statute  gives  the  cause  of  action  and 
points  out  the  persons  who  may  sue,  and 
they,  and  they  alone,  can  sue,  and  they  must 
«ne  within  the  time  prescribed  by  the  stat- 
nte."  See,  also,  Barron  v.  Mining  Co.,  172 
Mo.  228,  72  S.  W.  534,  and  Packard  v.  Rail- 
road, 181  Mo.  421,  80  S.  W.  951,  103  Am.  St 
Rep.  607.     In  Hennessy  v.  Bavarian  Brew- 1 


Ing  Co.,  145  Mo.,  loc.  dt  113,  48  S.  W.  967 
(41  L.  R.  A.  385,  68  Am.  St  Rep.  554),  Mar- 
shall, J.,  speaking  to  the  point  with  the  con- 
currence of  his  learned  Brethren,  said:  "Our 
statute,  on  which  the  right  alone  rests  and 
by  which  it  has  been  transmitted  from  the 
child  (1.  e.,  the  child  killed),  vests  it  express- 
ly in  the  father  and  mother  eo  nomine  (who 
must  Join  in  the  suit  and  each  have  an  equal 
interest  in  the  Judgment),  or.  If  either  of 
them  be  dead,  then  to  the  survivor.  •  •  * 
The  fact  that  the  statute  is  intended  to 
transmit  the  rights  of  the  deceased  child  to 
the  father  and  mother,  and  that  the  relation 
between  them  as  husband  and  wife  does  not 
affect  their  rights  as  parents,  and  the  disso- 
lution of  the  marital  relations  between  them 
does  not  dispense  with  the  necessity  for 
Joining  both  in  litigation,  and  that  neither 
can  maintain  the  action  alone,  and  that  the 
remarriage  of  the  wife  after  the  dissolution 
of  her  former  marital  relations  makes  no 
difference  as  to  her  rights  as  the  mother  of 
deceased,  is  aptly  illustrated  by  the  history 
of  the  cases  of  Buel  v.  St  Louis  Transfer 
Co.,  45  Mo.  562,  and  Crockett  v.  St.  Louis 
Transfer  Co.,  52  Mo.  457."  What  was  said 
In  the  Hennessy  Case  was  somewhat  by 
way  of  argument  and  Illustration,  therefore 
is  somewhat  obiter,  but  It  is  obiter  of  a 
high  order,  based  on  the  reasoning  of  the 
cases  cited,  and  must  be  taken  as  sound  ex- 
position when  read  with  other  cases  and  the 
statute  In  review,  for  instance  Senn  v.  Rail- 
road, 124  Mo.  621,  28  8.  W.  66.  Undoubtedly 
it  must  be  allowed  to  appellant  that  we 
have  held  that  one  of  two  living  parents 
may  save  the  statute  of  limitations  from 
running  by  Instituting  a  suit  for  the  death 
of  their  child  within  one  year.  Joining  the 
other  parent  after  the  year  has  run.  Cytron 
V.  Transit  Co.,  205  Mo.  692,  104  S.  W.  109. 
But  that  holding  was  leveled  at  the  limita- 
tion phrase  of  the  statute  and  made  a  lib- 
eral appMcatlon  of  our  statutes  relating  to 
amendments — that  and  no  more.  What  we 
said  in  those  cases  falls  much  short,  in  prin- 
ciple, of  holding  that  one  living  parent  could 
prosecute  such  suit  to  a  Judgment  or  could 
Join  the  other  as  coplaintlff  against  his  will. 
The  Legislature  enacting  section  2864  of  the 
old  damage  act  knew  that  divorces  might 
ensue,  and  that  parties  entitled  to  the  pen- 
alty might  refuse  to  Join,  and  yet  in  creat- 
ing a  new  right  of  action  in  parents  it  put 
the  right  to  recover  in  both  (if  living)  and 
shut  its  eyes  to  complications  arising  by 
divorce  or  refusal  to  Join.  The  many  Leg- 
islatures coming  after  that  one  knew  that 
this  court  uniformly  construed  that  statute 
with  some  strictness  as  in  derogation  of 
the  common  law,  and  that,  strictly  constru- 
ed. It  made  no  provision  for  a  divorce  and 
none  for  parents  who  would  not  Join  to  re- 
cover the  death  penalty.  It  would  be  idle 
to  speculate  upon  the  ground  for  such  legls- 
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latlve  omission  and  silence.  For  aught  that 
we  know,  both  omission  and  silence  may 
have  been  groonded  on  an  allowable  legis- 
lative reason.  As  the  clear  law  reads,  this 
defendant  must  pay  In  a  specified  case,  to 
wit,  when  a  father  and  mother  Join  in  the 
suit  prior  to  Judgment  and  in  a  specified 
sum — ^no  more,  no  less.  Shall  we  wi^lte  into 
it  by  construction  an  added  provision,  to 
wit,  that  the  wrongdoer  is  not  only  liable  in 
cases  put  by  the  statute  itself,  but  is  also 
liable  In  any  case  where  one  of  two  par- 
ents or  one  of  a  family  of  minors,  or  (un- 
der a  late  statute)  one  of  two  administra- 
tors or  ezecutmrs  is  alone  willing  to  sue  for 
the  penalty?  Is  It  the  statutory  scheme 
that  the  wrongdoer  should  pay  to  one  what 
the  statute  ordains  should  go  to  both  par- 
ents, or  all  the  minors?  Or  must  he  pay  In 
full  what  all  are  not  willing  to  receive?  Or, 
if  he  is  to  pay  only  part,  what  part  shall  It 
be?  The  statutory  penalty  is  Indivisible, 
and  all  of  It  or  none  must  be  sued  for.  Cas- 
ey ▼,  Transit  Co.,  205  Mo.  721,  108  S.  W. 
1146.  We  cannot  well  write  the  law  as  re- 
quested by  learned  counsel  without  thereby 
doing  away  with  the  rule  of  reasonable 
strict  construction,  and  without  writing  into 
the  statute  provisions  not  now  there.  When 
at  common  law  the  assignee  of  a  chose  in 
action  could  not  sue  in  his  own  name,  com- 
mon-law courts  invented  a  device  to  get 
round  that  injustice  by  permitting  the  as- 
signee to  sue  in  the  name  of  the  original 
party,  and,  when  necessary,  indemnify  >sucb 
party  against  costs.  So  at  common  law, 
"If  one  of  the  several  owners  of  a  joint  in- 
terest refuses  to  join  as  plaintiff,  the  com- 
mon-law procedure,  reverting  to  the  device 
of  'nominal  and  use  plaintiffs,'  permitted 
the  other  owners  to  use  his  name  as  coplain- 
tlff."  30  Cyc.  p.  107.  In  our  own  statute 
there  is  a  section  regulating  procedure  where 
an  Interest  is  transferred  In  any  action 
pending  and  borrowing  that  idea  in  a  mod- 
ified form.  Rev.  St.  1809,  {  764  (Ann.  St 
1906,  p.  743).  But  our  statutory  scheme  Is 
to  require  suits  to  be  brought  in  the  name 
of  the  real  party  In  interest  If  one  neces- 
sary party  will  not  Join  as  plaintiff,  he  may 
under  given  conditions  be  made  a  party  de- 
fendant Rev.  St  1899,  f  544  (Ann.  St  1906, 
p.  583). 

We  think  learned  counsel  has  mistaken 
the  source  of  the  power  to  correct  evils,  if 
any,  in  the  statute.  He  should  go  to  the 
Legislature,  and  request  that  body  to  en- 
large the  remedy,  and  make  It  flexible  and 
broad  enough  to  include  cases  within  the 
hardships  put  by  him  in  the  case  at  bar, 
and  see  what  the  la.wmaker  says;  for  it 
seems  sensible  that  the  lawmaker  should 
first  write  the  law,  and  not  we.  To  us  the 
maxim  applies:  "Jus  dicere  et  non  Jus 
dare." 

The  Judgment  Is  affirmed.    All  concur. 


QUINN  V.   MBTROPOUTAN  ST.  RY,  CO. 

(Sapreme  Court  of  Miaaourl,  Division   No.   1. 

Feb.  2S,  1909.    Rehearing  Denied  March  31, 

1900.) 

1.  Cabbiebs  (I  321*)— Passenoebs— Actions— 
Instbcctionb— Caxx  Rkquji^d— "Highest'' 
—"Utmost." 

It  is  usual  to  use  the  word  "higheat"  in 
Instructions  upon  the  decree  of  care  required 
by  carriers  toward  passengers,  instead  of  the 
word  "utmost,"  and  the  former  word  should 
be  used,  though  there  may  be  but  slight  differ- 
ence in  their  meaning. 

[Bd.    Note.— For    other   cases,   see   Oarrlera, 
Cent.  Dig.  i  1327;    Dec.  Dig.  f  321.*] 

2.  Afpkai.  and  E^bob  (i  1067*)— HABICLXBa 
Ebbob — Instbcctiohs. 

Where  the  court  instructed  that  if  plaintiff 
offered  himself  as  a  street  car  passenger  wiien 
the  car  stopped  for  passengers  and  defendant 
did  not  permit  the  car  to  remain  standing 
sufficiently  long  to  allow  plaintiff  to  board  it, 
and  while  he  was  in  the  act  of  boarding  it  the 
car  wag  negligently  started  and  plaintiff  was 
injured,  he  could  recover,  it  was  not  prejudi- 
cial error  to  refuse  a  requested  instruction 
that  if  the  car  stopped  at  the  usual  place,  and 
while  it  was  standing  plaintiff  attempted  to 
board  It  as  a  passenger,  defendant  was  bound 
to  exercise  toward  bim  the  utmost  care  for  his 
safety  that  a  prudent  man  would  have  exercised 
under   the  circumstances. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Dec.  Dig.  |  1067.*] 

3.  Cabbiebs  (|  348*)  —  Passenoebs— Irjubieb 

—  INSTBUCTIONS   —    CONTBIBUTOBT     NEQLI- 

oence. 

In  a  passenger's  action  tor  injuries  claim- 
ed to  have  been  caused  by  the  premature  start- 
ing of  a  street  car  while  he  was  boarding  it, 
where  the  evidence  showed  that  the  car  stopped 
at  a  usual  place  and  for  the  usual  time,  and 
plaintiff  testified  that  he  was  waiting  for  the 
car  and  that  he  heard  and  understood  the 
signal  to  start,  and  another  testified  that  she 
boarded  the  car  at  the  rear  and  had  walked 
through  It  when  the  signal  to  start  was  given, 
an  instruction  was  proper,  as  going  to  plaintiff's 
negligence,  that,  if  the  car  stopped  at  the  usual 
place  a  reasonable  length  of  time  to  enable 
plaintiff  to  board  it  in  safety  by  exercising  or- 
dinary care,  the  jury  should  find  for  defendant. 

[Ed.    Note.— For    other    cases,    see    Carriers. 
Dec.  Dig.  {  34&*] 

4.  Cabbiebs   ({  328*)— Passenoebs— Injubies 

—  Taking  up  Passenoebs  —  Contsibutobt 
Neglioence. 

Where  a  street  car  has  stopped  for  a  rea- 
sonable time  for  passengers  and  gives  the  sig- 
nal to  start  before  one  attempts  to  enter,  the 
invitation  to  enter  the  car  ceases,  and  one  there- 
after attempting  to  enter  would  be  negligent, 
especially  if  he  heard  and  understood  the  signal. 
[Bid.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  H  1367-1369;    Dec.  Dig.  f  328.*] 

5.  Cabbiebs  (S  348*)— Passenoxb»— Aotionb— 
Ikstbuctions— CowtBiI:butoby  Neoligenob 
—Applicability  to  Evidence. 

Plaintiff  testified  that  when  he  fell  off  a 
street  car  he  had  both  feet  upon  the  steps  and 
was  holding  to  the  guard  rails  with  both  hands, 
and  rode  a  short  distance  in  that  position,  until 
a  passenger  discovered  that  her  child  had  not 
entered  the  car  and  began  ■  to  scream,  when 
plaintiff  released  his  hold  with  one  hand,  think* 
ing  the  woman  was  going  to  jump  off,  and  was 
thrown  off  by  a  jerk,  but  it  was  not  shown  that 
the  jerk  was  unusual  under  the  circumstances. 
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the  ear  being  then  crossing  other  tracks.  Held, 
that  it  was  proper  to  instmct  that  if  plain- 
tiff  got  on  the  car  -  and  rode  some  distance 
in  a  reasonably  safe  position,  and  thereafter 
let  go  one  of  his  faandholds  and  fell  from  the 
ear,  the  Jury  should  find  for  defendant. 

(Ed.  Note.— For  other  eases,  see  Carriers, 
Dec  Dig.  {  348.*] 

6.  TBIAI.   (j    236»)— IN8TBUCTIOK8— OteEDIBIL- 

iTT  or  BviDBNCB— Plaintwt's  TismiONT. 
An  instraction  that  while  plaintiff  is  a 
competent  witness,  yet  in  determining  the 
weight  of  his  testimony  the  jury  should  con- 
rider  his  interest,  and,  while  the  law  presumes 
that  what  he  says  against  his  interest  is  true, 
the  jury  need  not  t)elieye  his  testimony  in  his 
own  &Tor,  but  could  treat  it  as  true  or  false, 
as  they  believed  it  when  considered  with  all 
the  other  testimony,  was  erroneous. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  If  6S1-436;   Dec.  Dig.  {  236.*] 

7.  Appeai.  ard  Bbbob   (i  1064*)— Habvless 

EBS<»— IRSTBUCTIONB— PSKTUn^OIAI.    ElTBOT 

— Cbeoibiutt  of  Witness. 

The   instruction   was  prejudicial  error. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent.  Dig.  {{  4210,  4221-4^;  Dec. 
Dig.  i  1064.*3 

&  Apfeai,  akd  Ebbok  ({   1069*)— Habmixsb 

Ebbob— Pbktodioiai,  Btfsot. 

Where  counsel  agreed  to  permit  a  wit- 
ness' testimony  to  be  read  in  the  Jury  room 
if  all  of  ft  was  read,  and  the  stenographer  read 
part  of  it  to  the  Jury,  when  they  told  him 
that  they  had  heard  enough  and  excluded  him 
from  the  jury  room,  his  failure  to  read  the  rest 
of  it  was  not  prejudicial  error;  it  not  ap- 
pearing that  the  jury  knew  of  Uie  agreement 
that  all  of  the  testimony  should  be  read. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Dec.  Dig.  |  1060.*] 

9l  BzcEpnons,  Biix  or  (|  7*)— Contents. 

Bills  of  exceptions  should  show  only  what 
■etually  occurred  in  court,  and  what  the  court 
stenographer'  told  the  court  as  to  what  hap- 
pened in  the  Jury  room,  where  he  was  sent  to 
read  testimony  to  the  jury,  should  not  have 
been  embodied  in  the  bills  of  exceptions. 

[Ed.  Note. — For  other  cases,  see  E}xceptions, 
Bill  of,  Dec.  Dig.  I  7.*] 

10.  TBIAI.  ({   156*)— DlBECTION  OF  Vebdict. 

The  evidence  introduced  by  defendant  does 
not  aid  plaintiff,  and,  if  there  was  no  evidence 
to  go  to  the  jury  a  demurrer  thereto  should 
have  lieen  sustained  at  the  close  of  plaintiff's 
evidence,  without  considering  defendant's  evi- 
dence. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  {355;   Dec.  Dig.  {  156.*] 

11.  Cabbiebs  (S  S46*)—FASSEnaEB8— Actions 
—  injubjtes  —  sufficienct  of  evidence  — 
Cause  of  Accident. 

In  a  passenger's  action  for  Injuries  sus- 
tained in  falling  off  a  street  car,  plaintiff's  evi- 
dence held  to  show  that  the  accident  resulted 
from  plaintiff's  voluntary  act  in  letting  go  his 
hold  on  the  car. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.   I   1401;    Dec  Dig.   g  346.*] 

12.  Appkai,  and  Ebbob  ({  106S*)— Habuless 
Ebbob— Decision    Cobbxct  on    Mebits. 

Where  the  verdict  was  correct  on  the  mer- 
its, it  will  not  be  disturbed  for  error  in  in- 
ttmctiona. 

[Ed.  Note.— For  other  cases.. see  Appeal  and 
Error,  Cent.  Dig.  {{  4225-4228,  iWb;  Dec. 
Dig.  {  1068.*] 


•  Appeal  from  Circuit  Court,  Jackson  Coun- 
ty; Jno.  O.  Pai^  Judge. 

Action  by  James  D.  Qolnn  dgalnst  the 
Metropolitan  Street  Railway  Company.  From 
a  judgment  for  defendant,  plaintiff  appeals. 
Affirmed. 

Bird  &  Pope  and  T.  J.  Madden,  for  appel- 
lant. Jno.  H.  Lucas  and  Ben  F.  White,  for 
respondent 

GRAVES,  J.  Defendant,  a  street  railway 
corporation,  is  sued  by  plaintiff  for  personal 
injuries.  Trial  In  the  circuit  court,  before  a 
Jury,  resulted  in  a  verdict  for  defendant,  up- 
on which  judgment  was  entered.  From  this 
Judgment,  plaintiff  in  due  form  appealed. 
The  negligence  charged  to  the  defendant  la 
thus  couched  In  the  language  of  the  petition': 

"That  on  or  about  the  29th  day  of  Janu- 
ary, A.  D.  1908,  at  about  the  hour  of  8  o'clock 
p.  m.  of  said  day,  plaintiff  offered  himself 
as  a  passenger  on  a  west-bound  cable  train 
of  said  defendant  at  the  junction  of  Nlntb, 
Main,  and  Delaware  streets,  in  Kansas  City, 
Jackson  county.  Mo.  That  said  cable  train 
was  not  permitted  to  remain  standing  a  rea- 
sonably sufficient  length  of  time  to  enable 
said  plaintiff  to  board  said  train,  but  was 
carelessly  and  negligently  started  forward  by 
said  defendant  and  Its  conductor  and  gnp- 
man  in  charge  thereof  (whose  names  are  un- 
known to  plalntUT)  while  plaintiff  was  In  the 
act  of  boarding  said  train,  and  before  said 
plaintiff  bad  had  reasonably  sufficient  time 
to  board  said  train.  That  said  cable  train 
was  also  carelessly  and  negligently  started 
forward  without  its  said  conductor  and  grip- 
man  giving  plaintiff  any  warning  of  the 
starting  of  said  train,  although  said  defend- 
ant. Its  agents,  servants,  and  employes  in 
charge  of  said  train,  knew,  or  by  the  exercise 
of  ordinary  care  should  have  known,  that 
plaintiff  was  In  the  act  of  boarding  said 
train,  and  by  reason  of  the  said  careless  and 
negligent  acta  of  said  defendant  as  afore- 
said plaintiff  was  thrown  and  dragged  or 
caused  to  fall  STrom  said  train  with  great 
force  and  violence  to  the  street  and  pave- 
ment" 

Severe  Injuries  were  alleged  to  have  been 
received,  Including  Injuries  to  the  nervous 
system,  brain,  back,  spine,  hip,  right  side, 
eyes,  arms,  shoulders,  "and  Internal  Injuries, 
the  exact  nature  of  which  are  unknown  to 
plaintiff."  In  other  words,  Injuries,  both  un- 
known and  known,  were  charged,  and  In 
quantity  evidently  sufficient  In  number  and 
in  quality,  sufficient  In  seriousness,  to  Justify 
the  damages  asked  In  the  amount  of  $5,000. 

The  answer  was  a  general  denial  and  a 
plea  of  contributory  negligence.  Reply  was 
In  the  conventional  form  for  such  an  an- 
swer. 

The  plaintiff  complains  of  the  action  of 
the  trial  court  In  refusing  an  instruction  ask- 
ed by  him,  and  In  giving  several  asked  by 


•For  otlier  eases  see  sun*  toplo  and  isctloa  NUMBER  la  Deo.  ft  Am.  DIgf.  1907  to  date,  &  Reporter  Indexes 


Digitized  by 


Google 


48 


118  SOUTHWESTERN  REPORTEB. 


(Mo. 


defendant,  u  well  as  some  given  by  the 
-court  of  Its  own  motion.  He  also  urges  as 
error  tbe  fact  that  the  trial  court  erred  in 
permitting  the  atenographer  to  read  bis  notes 
to  the  Jury. 

Defendant  contends  that  there  was  no  er^ 
ror  In  these  regards,  but  urges  that  even  If 
there  were  errors  thus  committed,  yet  the 
evidence  shows  that  plaintiff  was  not  en- 
titled to  recover,  and  the  verdict  is  for  the 
right  party  and  should  not  be  disturbed. 

1.  Plaintiff's  Instruction  which  was  re- 
fused, and  of  which  complaint  Is  made,  la 
In  this  language:  "If  you  find  and  believe 
from  the  evidence  that  the  cable  car  In  ques- 
tion came  to  a  standstill  at  the  usual  stop- 
ping place  at  the  Junction  where  passengers 
were  let  off  and  on,  that  while  said  car  was 
standing  the  plaintiff  attempted  to  board 
the  same  with  the  Intention  of  becoming  a 
passenger  thereon,  then  you  are  Instructed 
that  the  defendant  was  bound  to  exercise 
towards  him  the  utmost  care  and  skill  for 
his  safety  that  prudent  men  would  have  ex- 
ercised while  engaged  in  the  same  business 
under  the  same  and  similar  circumstances." 
As  an  abstract  statement  of  the  law,  this  in- 
struction may  be  correct,  but  we  do  not  so 
say.  It  uses  the  word  "utmost"  Instead  of 
the  word  "highest,"  as  is  usually  used  in  in- 
structions defining  the  measure  <^  care  re- 
quired, but  there  may  be  but  slight  differ- 
ence in  the  two  words.  The  latter  has  the 
approval  of  the  courts,  and  should  be  used. 
Considering  this  act  of  the  court  alone,  1.  e., 
the  refusal  of  this  instruction,  when  consid- 
ered with  the  instructions  given,  we  would 
not  denominate  it  further  than  error,  but 
not  necessarily  reversible  error.  By  the  first 
Instruction  for  plaintiff  the  learned  trial 
court  had  told  the  Jury  in  effect  that  if  the 
plaintiff  had  offered  himself  as  a  passenger 
on  the  car  in  question  whilst  the  same  was 
stopped  for  that  purpose,  and  that  defendant 
had  not  permitted  the  car  to  remain  stand- 
ing for  a  sufficient  time  to  allow  plaintiff  to 
board  the  same,  and  further  that,  whilst  he 
was  In  the  act  of  boarding  the  same,  said 
car  was  negligently  and  carelessly  started, 
and  the  plaintiff  was  thereby  injured,  then 
the  finding  should  be  for  the  plaintiff.  This 
instruction  given  for  the  plaintiff  made  it 
imperative  to  find  for  him  under  a  given 
state  of  facts.  It  does  not  Include  the  ab- 
straction as  to  defendant's  duties  to  its  pas- 
sengers, but  it  does  say  that.  If  the  Jury 
found  certain  things,  It  must  find  for  the 
plaintiff.  These  certain  things  were  (1)  acts 
upon  his  part  which  in  law  made  him  a  pas- 
senRer,  and  (2)  acts  upon  the  part  of  the  de- 
fendant which.  If  foimd,  evidenced  a  failure 
to  perform  the  high  duty  required  of  a  car- 
rier to  its  passenger.  With  this  instruction 
given,  imperative  and  absolute  as  it  Is,  the 
plaintiff  lost  nothing  by  the  refusal  of  the 
abstract  declaration  contained  in  the  one  re- 
fused. Tlie  refusal  of  this  instruction,  when 
considered  with  those  given,   was  not  re- 


versible error,  to  say  the  least  The  case  of 
Orcutt  v.  Century  Building  Company,  201 
Mo.  424,  99  S.  W.  1082,  8  I*  R.  A.  (N.  S.)  929, 
Is  cited  as  authority.  In  that  case  we  did 
discuss  the  duties  of  carriers  to  passengers, 
and  we  did  announce  that  the  highest  de- 
gree of  care  was  required,  and  we  did  re- 
verse the  case  because  the  court  bad  refused 
to  give  an  instruction  upon  the  d^ree  of 
care  required,  and,  as  we  think,  properly  so, 
in  that  case.  But  there  the  situation  was 
different  In  that  case  the  defendant  was 
claiming  that  tbe  plaintiff  was  a  mere  li- 
censee, and  therefore  was  only'  entitled  to  or- 
dinary care;  but  the  plaintiff  was  contend- 
ing that  he  was  a  passenger,  and  thereby  en- 
titled to  the  degree  of  care  required  in  cases 
where  such  relation  of  passenger  and.  car- 
rier exists.  In  that  case  the  court  adopted 
the  defendant's  theory  and  instructed  only 
on  the  use  of  ordinary  care.  In  that  we  said 
the  court  was  wrong.  In  that  case  the  re- 
fusal of  the  plaintiff's  Instruction  for  tbe 
highest  Aegree  of  care,  and  tbe  giving  of  the 
defendant's  Instruction  for  only  ordinary 
care,  evinced  tke  fact  that  the  court  tried 
the  case  on  the  wrong  theory,  1.  e.,  that  plain- 
tiff was  a  mere  licensee  and  not  a  passenger. 
No  such  condition  appears  In  'this  case. 
Standing  alone,  the  refusal  of  this  instruc- 
tion should  not  reverse  the  case. 

2.  Nor  is  there  error  in  the  giving  of  In- 
structlojj  9D  for  the  defendant.  The  instruc- 
tion reads:  "The  court  Instructs  the  Jury 
that  If  you  find  and  believe  from  the  evi- 
dence that  the  car  upon  which  the  plaintiff 
boarded,  or  attempted  to  board,  stopped  at 
the  usual  stopping  place,  where  plaintiff 
claims  to  have  been  injured,  a  reasonable 
length  of  time  to  enable  plaintiff  to  board 
the  same  In  safety  by  the  exercise  of  ordi- 
nary care  on  his  part,  then  you  will  find 
your  verdict  for  the  defendant."  Under  all 
tbe  evidence,  this  was  a  usual  stopping 
place.  Under  all  'the  testimony,  the  car  stop- 
ped. Plaintiff  says  he  was  waiting  for  It  be- 
fore it  came,  but  was  talking  to  a  friend  la 
the  meantime.  One  of  the  piaintifTs  wit- 
nesses says  she  boarded  tbe  car  at  the  rear 
end  and  had  walked  through  the  car -to  the 
front  end  and  was  seating  herself  when  the 
signal  to  start  the  car  was  given.  If  she 
could  do  that,  why  could  not  plaintiff?  Nor 
Is  it  disputed  that  the  signal  to  start  the  car 
was  given  prior  to  the  start  Plaintiff  says 
he  heard  it  and  understood  it  The  cars  were 
not  crowded,  according  to  all  the  evidence. 
By  "cars,"  we  mean  the  grip  car  and  the 
trailer  which  followed,  for  this  was  a  cable 
train  composed  of  the  two  cars.  This  in- 
struction, whilst  not  mentioning  the  term, 
goes  to  the  contributory  negligence  of  the 
plaintiff  in  not  using  reasonable  care  and 
expedition  in  boarding  the  train  whilst  it 
was  there  standing  for  the  receipt  of  pas- 
sengers. He  says  he  was  there  beforehand 
and  no  express  evidence  shows  that  the  cat 
did  not  stop  for  the  usual  time.    There  Is  ex- 
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piesB  evidence  that  It  did  stop  the  usnal  time 
tor  can  at  that  place,  and  this  from  plain- 
tiff's witnesses.  Under  the  facts  disclosed, 
this  instruction  was  proper.  When  a  car 
has  been  stopped  for  the  receipt  of  passen- 
gers for  a  reasonable  time,  and  then  the  sig- 
nal to  start  is  given  before  a  person  attempts 
to  enter,  then  the  inritation  to  enter  Is  clos- 
ed. Without  some  tcind  of  notice  prior  to 
the  signal  to  start,  street  railways  are  not 
required  to  anticipate  that  parties  at  or  near 
its  stopping  place  are  intending  to  become 
passengers.  And,  If  the  slg^nal  to  start  is 
given  prior  to  any  attempt  to  enter  the  car, 
the  party  must  heed  the  signal,  and  especial- 
ly so  if  he  knows  the  meaning,  as  did  the 
plaintiff.  The  giving  of  the  signal  to  start 
Is  evidence  of  the  fact  that  the  invitation  to 
enter  has  been  closed,  and  an  attempt  to  en- 
ter the  car  after  such  signal  and  after  it 
started   would  be    contributory   negligence. 

3.  Nor  can  we  say  there  was  error  in  giv- 
ing instruction  SD  for  the  defendant  This 
tostmction  reads:  "The  court  instructs  the 
Jury  that  if  you  find  and  believe  from  the 
evidence  that  plaintltr  got  upon  the  car  in 
question  before  the  car  started,  or  while  it 
was  in  motion,  and  rode  upon  said  car  some 
distance  with  each  hand  holding  to  the 
guard  rail  in  a  reasonably  safe  position  and 
place  upon  said  car,  and  that  thereafter  he 
let  go  of  one  of  said  guard  rails  and  fell 
from  the  car,  your  verdict  will  be  for  the 
defendant."  The  plalntltt  admits  that  he 
had  both  feet  up<Mi  the  steps  of  the  car  and 
both  hands  holding  the  guard  rails  on  the 
car,  in  which  position  he  rode  a  short  dis- 
tance, until  a  lady  pessenger  discovered 
that  her  six  year  old  son  had  not  entered 
the  car  and  began  to  scream.  Ue  says  be 
thought  she  was  going  to  jump  off  of  the 
car  and  told  her  not  to  jump,  but  about  the 
same  time  released  the  hold  he  had  with 
one  of  his  hands,  and  by  a  jerk  was  thrown 
off.  Had  he  held  to  the  position  he  occu- 
pied, no  trouble  would  have  ensued.  Such 
is  the  import  of  his  testimony,  although  not 
in  express  language.  The  release  of  his  hold 
upon  the  car  was  not  occasioned  by  the  de- 
fendant, for  at  the  time  the  boy  was  safely 
upon  the  sidewalk  of  the  street  It  was  oc- 
casimied  by  the  acts  of  the  woman,  for 
which  the  evidence  does  not  convict  the  de- 
fendant The  car  was  crossing  other  tracks 
In  another  street,  and  the  alleged  jerk  is 
not  shown  to  be  out  of  the  usual  for  the 
place  and  the  surroundings,  when  the  char- 
aGt«  of  the  train  is  considered.  The  giv- 
ing of  tills  instruction  was  not  error. 

4.  Instruction  IID  given  by  the  court  for 
the  defendant  is  urged  as  error,  and  in  this 
we  think  there  is  force  In  the  objection. 
The  instruction  reads:  "The  court  Instructs 
the  jury  that  while  the  plaintiff  is  a  com- 
petent witness  in  this  case,  and  you  should 
consider  his  testimony  in  arriving  at  your 
verdict  yet  in  determining  what  weight  and 
credlbUity  you  will  give  to  lils  testimony 
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you  should  consider  his  Interest  in  the  re- 
sult of  the  trial,  and  that  he  is  the  plaintiff 
testifying  in  his  own  behalf.  Whatever  he 
may  have  said  against  his  int»«st  the  law 
presumes  to  be  true,  because  against  his  In- 
terest; but  whatever  he  may  have  said  in 
his  own  behalf  you  are  not  obliged  to  be- 
lieve, but  you  may  treat  the  same  as  true 
or  false,  just  as  you  believe  it  true  or  false, 
when  considered  in  connection  with  all  the 
testimony  in  the  case."  This  form  of  an 
instruction  has  been  especially  condemned 
by  this  court  and  we  think  rightfully.  Zan- 
der V.  Transit  Company,  206  Mo.  445,  108 
S.  W.  1006,  and  cases  cited.  Nor  will  it  do 
to  say  that  the  giving  of  such  an  instruc- 
tion does  not  work  prejudice. 

6.  The  other  objection  to  an  instruction 
given  by  the  court  does  not  seem  to  us  at 
all  tenable,  and  not  one  to  which  we  should 
give  space  in  an  opinion.  Nor  is  the  objec- 
tion as  to  the  stenographer  good,  for  it  ap- 
pears from  the  record  thus:  "While  the 
Jury  were  deliberating  upon  the  verdict,  the 
jury  sent  word  to  the  court  that  it  desired 
to  have  read  to  it  the  testimony  of  plaintiff. 
Mr.  Loomis,  attorney  for  defendant,  stated 
that  he  was  willing  to  have  the  stenograph- 
ic notes  read  to  the  jury.  One  of  the  coun- 
sel for  plaintiff  said  he  was  willing  to  have 
that  done,  but  wanted  all  of  It  read.  During 
the  noon  recess  of  a  case  then  on  trial,  the 
court  sent  the  official  stenographer,  Darius 
A.  Brown,  Esq.,  Into  the  jury  room  with  in- 
structions to  read  said  stenographic  notes- 
Some  time  during  the  afternoon  the  jury  re- 
turned a  verdict  and  were  discharged.  Aft- 
erwards the  official  stenographer  reported  to 
the  court  that  before  he  bad  finished  read- 
ing his  stenographic  notes  the  jury  stopped 
him,  saying,  'We  have  heard  enough;  that 
is  all  we  want'  and  excluded  him  from  the 
jury  room."  Under  this  narration  in  the 
bill  of  exceptions  it  appears  that  both  par- 
ties agreed  to  the  stenographer  reading  all 
of  his  notes  upon  the  testimony  of  the  plain- 
tiff. By  this  agreement  the  stenographer 
entered  and  read.  His  presence  there  was 
by  consent  What  the  jury  did  with  him 
thereafter  was  not  at  the  suggestion  of  the 
the  defendant  nor  does  it  appear  that  the 
jury  was  apprised  of  the  full  agreement  so 
as  to  make  it  misconduct  upon  their  part 
We  hardly  think  this  unsolicited  act  upon 
the  part  of  the  jury  should  be  held  prejudi- 
cial error.  But  further,  the  bill  of  excep- 
tions goes  beyond  the  limit  Such  bill 
should  only  show  what  actually  occurred  In 
court  and  not  what  may  have  been  report- 
ed to  the  court  Such  part  should  be  ex- 
cluded. 

6.  This  brings  us  to  the  critical  question 
in  this  case.  Defendant  urges  that  upon  the 
whole  record  the  verdict  is  right  This  re- 
quires both  an  inquiry  as  to  the  pleadings 
and  the  evidence.  That  the  petition  charges 
specific  acts  of  negligence  cannot  be  ques- 
tioned.    The  extent  and  character  of  the 
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charge  la,  boweTer,  for  consideration.  An 
analysis  of  tbese  charges  and  an  application 
of  the  eyldence  deduced  by  plaintiff's  wit- 
nesses win  solve  this  question.  We  say  tbls 
because  the  evidence  Introduced  by  defend- 
ant does  not  aid  the  plaintiff.  In  other 
words.  If  the  case  was  wrongfully  'submit- 
ted to  the  jury,  the  demurrer  to  the  testimo- 
ny should  have  been  sustained  at  the  close 
of  plaintiffs  case.  Matz  v.  Mo.  Pac.  By. 
Co.  (not  yet  officially  reported)  117  S.  W.  584. 

As  to  the  evidence,  the  record  shows  that 
the  plaintiff  was  waiting  for  this  car,  but 
talking  to  a  friend,  a  young  man  from  the 
stockyards.  His  witnesses  say  that  the  car 
stopped  the  usual  length  of  time  at  that 
place.  The  car  was  a  west-bound  car  on 
Ninth  street,  but  went  out  on  Summit  street. 
The  stopping  place  was  the  junction  of  Main 
'  and  Delaware  streets  in  Kansas  City,  too 
well  known  to  the  jurisprudence  of  this 
state  and  the  reported  cases  to  need  further 
comment  Just  how  many  got  off  of  the  car 
does  not  appear,  but  it  does  appear  that  the 
cars  were  not  crowded,  and  that  only  four 
parties  were  taking  passage,  including  the 
plaintiff.  It  does  appear  that  one  of  these 
parties,  who,  like  plaintiff,  was  there  await- 
ing the  car,  did  get  on  the  coach  from  the 
rear  end,  and,  walking  clear  through  the 
car  to  the  front  end,  was  In  the  act  of  seat- 
ing herself  when  the  signal  to  start  was 
given.  It  does  appear  that  two  of  the  pro- 
spective passengers  were  a  woman  and  her 
six  year  old  son,  who  bad  come  in  on  a  car 
from  another  direction.  This  lady  had  some 
baskets  of  groceries,  and  she.  herself  got  on 
the  car  on  the  platform  thereof.  She  was 
recognized  by  the  other  lady,  who,  instead 
of  seating  herself,  started  to  open  the  front 
door  of  the  coach  for  her  when  the  car 
started.  At  that  moment  it  was  discovered 
that  the  little  boy  had  not  gotten  on  the  car, 
and  the  mother  evidently  made  some  demon- 
strations. Plaintiff  says  that  the  little  boy 
was  trying  to  board  the  car  after  It  start- 
ed, and  he  pushed  him  back,  fearing  that  he 
would  fall  under  the  wheels.  Plaintiff  final- 
ly admitted  that  he  got  both  feet  upon  the 
steps  of  the  car  and  was  holding  with  both 
hands,  when  the  mother  of  the  boy,  as  he 
thought,  was  going  to  attempt  to  get  off  of 
the  moving  car.  He  rode  in  this  position 
from  the  junction  sidewalk  and  stopping 
place,  practically  half  across  Delaware  street, 
and  was  thrown  down  by  an  accelerated 
forward  movement  of  the  car.  If  such  it 
could  be  called  under  the  evidence.  Plain- 
tiff reiterates  a  description  of  the  manner 
of  his  fall  several  times,  but  the  following 
from  his  cross-examination  fairly  states  his 
views  of  the  matter: 

"Q.  Now,  Mr.  Quinn,  I  am  trying  to  get 
at  this  fact.  I  understood  you  to  say  that 
you  got  on  the  car,  and  was  standing  on  the 
step  of  the  car  with  both  feet  on  the  lower 
step,  with  your  right  hand  ahold  of  one  rail- 
ing, the  front  railing,  and  your  left  liand 


ahold  of  the  other ;  that  after  the  car  started 
you  got  into  that  position.  Now,  can  you  an- 
derstand  me?  A.  It  moved  up  onto  Delaware 
irtreet;  the  front  end  of  the  car  was  right 
up  to  the  tracks  on  Delaware  street.  Q. 
Now,  Mr.  Qulnn,  the  front  end  of  which  car 
had  got  up  to  the  tracks,  the  rear  car  or 
the  front  car?  A.  The  rear  car.  Q.  I3ie  rear 
car  had  got  up  to  the  tracks  on  Delaware 
street?  A.  Yes,  sir.  Q.  Now,  Mr.  Qulnn, 
what  did  you  do  then?  A.  Why,  this  lady 
was  In  front  of  me,  and  I  thought  she  was 
going  to  get  off,  and  the  man  rang  the  bell. 
Q.  Who  rang  the  bell?  Mr.  Bird:  I  submit, 
if  the  court  please,  he  ought  not  to  Interrupt 
this  witness.  The  Court:  He  was  not  going 
to  interrupt  the  witness;  he  just  asked  hlna 
who  rang  the  bell.  (To  which  action  and  rul- 
ing of  the  court  the  plaintiff  at  the  time  duly 
excepted.)  Q.  Who  rang  the  bell?  A.  Some 
man  that  was  standing  In  front  on  the  plat- 
form, on  the  far  sida  Q.  Rang  the  bell?  A. 
Rang  the  bell.  Q.  Then  what  was  done?  A. 
And  this  lady  came  over.  Q.  From  where? 
A.  Over  towards  me,  and  I  thought  she  was 
going  to  get  off.  Q.  Well,  what  did  she  do? 
A.  And  she  came  over,  and  It  seemed  I  let 
go  of  this  hand  to  let  her  off — the  left  hand. 
Q.  Let  go  of  which  band?  A,  The  left  hand. 
Q.  Let  go  of  your  left  hand,  yes,  that  is  the 
hand  you  had  hold  of  the  railing  of  the  body 
of  the  car?  A.  Yes,  then  the  car.  It  seemed 
like,  it  fastened  onto  the  rope,  and  jerked  us 
right  across  the  street;  that  Is  the  time  I 
fell.  Q.  Then  you  fell  off?  A.  Yes,  sir.  Q. 
Did  she  try  to  get  off?    A.  I  don't  know." 

He  also  says  that,  although  this  lady  was 
standing  In  front  of  him,  yet  no  one  touched 
him.  His  language  Is:  "How  far  did  you 
ride  on  the  car?  A.  From — What  do  you 
mean?  Q.  From  the  time  you  got  on,  until 
you  fell  off.  The  Court  How  far  did  you 
fall  off  from  the  place  where  the  car  started? 
A.  I  fell  off  about  halfway  across  Delaware 
street  Q.  You  rode  from  the  place  where 
you  got  on  to  about  halfway  across  Dela- 
ware street  A.  Yes,  sir.  Q.  That  Is  correct, 
is  it?  A.  Yes,  sir.  Q.  Well,  where  were  you 
riding  during  that  time?  A.  I  was  on  the 
step  of  the  car.  Q.  Sir?  A.  I  was  on  the 
step  of  the  car.  Q.  You  were  standing  on  the 
step  of  the  car?  A.  Yes,  sir.  Q.  All  that 
time?  A.  Yes.  Q.  And  had  hold  of  the 
hand  rail  In  front  of  you  all  that  time?  A. 
Yes,  sir.  Q.  Well,  clear  up  to  the  time  that 
you  fell  off,  Mr.  Quinn,  there  was  nobody 
touched  you  or  Interfered  with  you  at  all, 
was  there?  A.  No,  this  lady  was  In  front  of 
me.  Q.  Well,  I  asked  you,  Mr.  Qulnn,  If 
anybody  touched  you,  or  Interfered  with  yoa 
at  all?  A.  No.  sir.  Q.  Did  not?  A.  No, 
sir." 

That  plaintiff  had  notice  of  the  starting  of 
this  car  before  It  started,  he  concedes.  This 
admission  eliminates  that  charge  of  negli- 
gence. The  evidence  for  plaintiff,  as  before 
stated,  shows  that  the  car  stopped  the  usual 
time.    The  evidence  also  shows  that  plaintliT 
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had  gotten  to  a  reasonable  place  of  safety  be- 
fore he  fell.  He  was  npon  the  car  with  both 
feet  npon  the  step  and  both  hands  holding  to 
the  rails,  from  which  he  could  have  easily 
reached  the  platform,  but  for  his  own  act 
later,  the  voluntary  release  of  his  hand- 
hold, and  this  from  a  cause  which  Is  not 
chargeable  to  defendant 

Nor  does  the  testimony  show  any  such  una- 
sual  lurch  or  Jerk  of  the  car  as  would  be  de- 
nominated negligence.  We  all  know  that  as 
the  grip  becomes  more  firmly  attached  to  the 
cable  there  will  be  an  increase  of  the  speed, 
and  that  cable  cars  are  not  free  from  lurch- 
es thus  produced.  There  should  have  been 
some  evidence  upon  this  point  showing  an 
unusual  and  negligent  running  of  this  car,  to 
say  the  least  It  must  also  be  borne  in  mind 
that  the  cable  train  was  crossing  these  tracks 
in  Delaware  street,  which  of  Itself  would  pro- 
duce some  disturbance.  But  after  all,  this 
evidence  tends  to  show  that  the  accident  was 
the  result  of  plaintlfTs  own  voluntary  act 
which  act  of  his  was  superinduced  by  an  In- 
dependent cause.  We  do  not  think  that  plain- 
att  made  a  case  on  the  evidence  adduced  by 
his  witnesses.  The  defendant's  evidence  tend- 
ed to  show  that  he  was  not  on  the  car,  but 
fell  in  an  attempt  to  place  the  little  boy  on 
board  the  moving  train.  We  mention  this  to 
show  that  the  evidence  of  defendant  did  not 
aid  plalntltTs  case.  Our  discnsslon  has  been 
confined  to  plaintifTs  evidence.  The  woman 
said  she  was  not  attempting  to  leave  the 
car,  but  was  trying  to  stop  the  car  so  that 
the  child  might  get  aboard.  The  signal  was 
given  and  the  car  stopped  about  the  time  it 
crossed  Delaware  street  The  plaintlfT  and 
the  child  both  boarded  the  car  and  proceeded 
west  No  complaint  was  made  by  plaintiff  at 
the  time  as  to  any  Injury  or  as  to  the  treat- 
ment of  him  by  defendant's  employ^.  Upon 
the  whole,  we  think  the  verdict  found  was 
the  only  one  which  could  have  been  found 
by  the  Jury,  and  we  will  not  disturb  it  for  the 
error  above  pointed  out.  . 

The  Judgment  will  be  affirmed.    All  concur. 


STEVENS  et  al.  v.  FITZPATRICK  et  al. 

(Supreme  Court   of  Missouri,   Division  No.   1. 
March  31,  1909.) 

1.  Jtjdomsht   (S   122*)  —  Default  —  Ehtbt  — 
Nboessitt  of  Request. 

If  there  was  do  reply  to  a  cross-bill,  so 
that  defendants  were  entitled  to  have  it  taken 
as  confessed,  they  shonld  have  asked  for  entry 
of  a  default. 

[X^  Note. — For  other  cases,   see  Judgment, 
Cent  Dig.  |  222;    Dec.  Dig.  S  122.*] 

2,  QuiKcmo  TiTue  (|  39*)— Defenses— Pucad- 
uio. 

In  an  action  to  quiet  title,  an  allegation 
in  a  cross-bill  that  the  land  belonged  to  W. 
at  bis  death  and  descended  to  his  heiis,  and 
that  defendant  was  a  bona  fide  parcbaser  from 
another  without  notice  of  adverse  claims,  would 


not  support  a  Judgment  for  defendant,  she  not 
having  connected  her  grantor  with  W.'s  title 
or  alleged  a  valuable  consideration  paid  by  her 
to  her  grantor. 

[Ed.  Note.— For  other  cases,  see  Quieting  Ti- 
Ue,  Cent  Dig.  {  80;    Dec  Dig.  {  39.*] 

8.  Pleading  ({  79*)— ANSwEUr- Contbntb. 

Under  Rev.  St  1899,  {  601  (Ann.  St  1906, 
p.  631),  requiring  the  answer  to  contain  a  gen- 
eral or  specific  denial  and  a  statement  of  any 
new  matter  constituting  a  defense  or  coun- 
terclaim,  defendant  is  entitled  to  but  one  an- 
swer, which  must  contain  all  his  matter  of  de- 
fense and  counterclaim. 

[Ed.    Note.— For   other   cases,    see   Pleading, 
Cent  Dig.  §160;   Dec.  Dig.  f  79.*] 

4.  QuiETiRG  Tnu  (I  40*)  —  Plkadinb  — 
Reply. 

In  an  action  to  quiet  title,  the  answer  de- 
nied that  the  petition  stated  facts  sufficient 
to  divest  defendant's  title  to  land  theretofore 
conveyed  to  her  by  D.,  and  plaintiff  replied  by 
a  general  denial,  and  thereafter  defendant  filed 
a  cross-bill  alleging  her  purchase  from  D.,  and 
the  trial  was  had  as  If  all  the  issues  were 
joined.  Beld,  that  the  reply  was  properly  treat- 
ed as  answering  the  cross-bill. 

[Ed.  Note.— For  other  cases,  see  Quieting  Ti- 
tle, Cent  Dig,  |  81 ;   Dec.  Dig.  {  40.*] 

5.  Vendor  and  Pttbchaseb  (J  235*)— Bona 
Fids  Pubchabeb  —  Consi^debation— Neces- 
sity. 

Payment  of  consideration  Is  essential  to 
entitle  one  to  protection  as  a  bona  fide  pur- 
chaser. 

[Ed.  Note. — For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  {  568;   Dec  Dig.  f  235.*] 

6.  QuncnNO  Tftlb  (|  62*)— Judgment— Req- 
uisites—CoNFOMcnr  TO  Pleading. 

Where,  in  an  action  to  quiet  title,  defend- 
ant's crosB-bUl  was  insufficient  to  support  a  re- 
covery and  was  not  supported  by  evidence,  and 
its  averments  were  covered  by  the  general  find- 
ings for  plaintiff,  there  was  no  error  in  not  men- 
tioning It  In  final  decree. 

[EM.    Note.— For    other    cases,    see    Quieting 
Title,  Cent.  Dig.  |  102;    Dec  Dig.  !  52.*] 

7.  Pabttes  ({  6*)— Real  Pabties  in  Intebest 
—Actions  fob  Land. 

Plaintiff  was  the  real  party  in  Interest 
so  as  to  entitle  her  to  bring  an  action  to  quiet 
title  to  land  which  her  husband  had  contracted, 
during  his  lifetime,  to  sell  to  another,  and  for 
which  part  of  the  consideration  was  paid, 
though  the  sale  was  never  consummated ;  she 
being  interested  in  the  payment  of  the  balance 
of  the  purchase  money,  as  well  as  in  the  com- 
plete performance  of  the  contract  of  sale. 

[Ed.  Note.— For  other  cases,  see  Parties,  Cent 
Dig.  »7;   Dec.  Dig.  |  6.*] 

8.  Action  (§  48*)  —  Joindeb  of  Actions  — 
Same  Tbansaction. 

A  count  alleged  that  plaintiff's  husband 
purchased  and  paid  for  land,  but  that  title  was 
taken  in  the  name  of  his  father,  under  whom 
defendants  claim,  and  that  thereafter  the  father 
executed  a  deed  to  plaintiff's  husband,  which 
was  lost;  and  the  second  count,  in  addition 
to  those  facts,  alleged  a  contract  of  sale  of  the 
land  by  plaintiff's  bustmnd  to  defendant  corpo- 
ration, and  prayed  that  the  lost  deed  be  re- 
stored and  title  adjudged  in  plaintiff.  Heti 
that,  if  the  counts  stated  two  causes  of  action^ 
they  arose  out  of  the  same  transaction,  ana 
hence  were  properly  Joined  under  Rev.  St  1899, 
S   593   (Ann.   St.   1906,    p.   619). 

[Ed.  Note. — For  other  cases,  see  Action,  Cent. 
Dig.  §  490;    Dec.  Dig.  {  48.*] 
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ifr.  Pastiks  (i  92*)— Defendants— MiajoiNDEB 

—Mode  of  Objection. 

An  objection  to  two  coonta  for  misjoinder 
of  defendants  should  be  made  by  special  demur- 
eer,  as  authorised  by  Rey.  St.  1809,  {  598  (Ana. 
St  1908,  p.  ezi),  and  not  by  motion  to  elect 
on  which  connt  plaintiff  would  stand. 

[Ed.  Note.— For  other  cases,  see  Parties, 
Cent.  Dig.  g{  150,  151 ;    Dec.  Dig.  {  92.»] 

10.  QuiETilTQ  Title  (|  30*)  —  Pabties  —  De- 
fendants—Joinder. 

In  an  action  to  quiet  title  and  restore  a 
lost  deed  to  land  claimed  to  have  been  pur- 
chased and  paid  for  by  plaintiff's  husband,  and 
deeded  to  his  father,  through  whom  defendants 
claim,  and  to  have  been  '.hereafter  deeded  to 
plaintiff's  husband  by  an  unrecorded  lost  deed, 
a  corporation  to  which  her  husband  had  con- 
tracted to  sell  the  land  was  properly  joined  as 
a  defendant,  it  being  interested  in  the  subject- 
matter  of  the  action  and  being  willing  to  con- 
summate its  contract  to  purchase. 

[Ed.  Note.— For  other  cases,  see  Quieting  Ti- 
tle, Cent.  Dig.  Sf  65,  66;    Dec.  Dig.  {  30.*J 

11.  Tbusts  (f  1*)— "Express  Tbustb." 
Express  trusts  arise  by  agreement  between 

the  parties  expressing  the  particular  trust  in- 
tended. 

[Ed.  Note.— For  other  cases,  see  Tmsts,  Cent 
Dig.  i  1;    Dec  Dig.  {  l.» 

For  other  definitions,  see  Words  and  Phrases, 
vol.  8,  pp.  2611-2613.] 

12.  Trusts  (8  62*)- "Imphed  Teusts"— Na- 
ture. 

Implied  trusts  arise  by  an  implied  agree- 
ment between  the  parties  as  to  the  trust  in- 
tended. 

[Ed.  Note.— For  other  cases,  see  Trusts,  Cent 
Dig.  i  88:    Dec.  Dig.  f  62.* 

For  other  definitions,  see  Words  and  Phiases, 
VOL  4,  pp.  3436,  3437.] 

13.  Trusts  (J  62*)— "Eksultino  Trusts"- 
Nature. 

Resulting  trusts  do  not  depend  upon  an 
agreement  between  the  parties,  but  arise  by 
operation  of  law  from  their  acts:  the  law 
implying  a  trast  where  honesty  and  fair  dealing 
require  that  the  property  be  considered  as  held 
in  trust,  as  where  tne  purchase  money  Is  paid 
by  one  person  and  title  taken  in  the  name  of 
another. 

[Eld.  Note.— For  other  cases,  see  Trusts,  Cent 
Dig.  i  88 ;   Dec.  Dig.  {  62.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  7,  pp.  6188-6192.] 

14.  Trusts  tt  81*)— Resultiwo  Trusts— Pay- 
KENT  OF  Consideration  fob  Oonvetance 
BT   Anotueb. 

Where  one  purchased  and  paid  for  land, 
bnt  for  convenience,  had  it  conveyed  to  his 
father,  the  latter  held  the  land  in  trust  lor  his  son. 

[Ed.  Note.— For  other  cases,  see  Trust*,  Cent. 
Dig.  I  117  J    Dec.  Dig.  |  81.*] 

16.  Tbustb  (I  88*)— Rebultino  Tbubt— Evi- 
dence TO  Establish— Pakol  Evidence. 
The  death  of  one  in  whose  name  title  is 
taken  to  land  purchased  and  paid  for  by  an- 
other does  not  prevent  the  latter  from  showing 
foy  parol  the  trust  relationship. 

[Ed.  Note. — ^For  other  cases,  see  Trusts,  Cent 
Dig.  g  130;   Dec.  Dig.  i  88.*] 

16.  Tbusts  (S  89*)— Resulting  Tbusts— Evi- 
dence to  Establish — Weight — Payment. 
The  death  of  the  one  in  whose  name  title 
was  taken  to  land  purchased  and  paid  for  by 
another  makes   it   necessary   for  the  court   to 


use  greater  care  in  weighing  the  evidence  of  th« 
trust   relation. 

[Ed.  Note.— For  other  cases,  see  Trusts,  Cent 
Dig.  I  134;    Dec.  Dig.  |  89.*] 

17.  Lost  Inbtbitments  (f  7*)— Restobation— 

PUEADINO — DbU^VEBT. 

In  an  action  to  restore  a  lost  deed  and 
quiet  title  in  plaintiff,  etc.,  it  was  sufficient 
to  allege  that  defendant  executed  and  delivered 
the  alleged  lost  deed  to  plaintiff,  since  to  specify 
the  manner  and  form  of  the  delivery,  whether 
made  by  defendant  personally  or  through  an- 
other, would  be  to  plead  evidence. 

[Ed.  Note. — For  other  cases,  see  Lost  Instru- 
ments, Cent.  Dig.  i  16;   Dec.  Dig.  {  7.*] 

18.  QuiETiNa  TiTLB  (I   44*)— Pbooxedino»- 
Evidence. 

In  an  action  to  quiet  title  in  plaintiff  to 
land  claimed  to  have  been  purcliased  and  paid 
for  by  her  husband,  and  title  taken  in  the 
name  of  defendant's  ancestor  for  convenience, 
proof  of  facts  showing  the  resulting  trust,  and 
that  plaintiff's  husband  liad  been  in  possession 
for  21  ^ears,  was  sufficient  without  showing 
that  plaintiff  was  in  possession  when  the  ac- 
tion was  begun. 

[Ed.  Note.— For  other  cases,  see  Quieting  Ti- 
tle, Cent.  Dig.  I  91;    Dec  Dig.  f  Ji*] 

19.  Vendor   and   PtrBCHASEB   (8   191*)— The 
Relation — Pxtrchaseb's  Possession. 

Where  a  coiporation  was  in  possession  of 
land  under  a  contract  of  sale  from  plaintiffs 
husband,  its  jMssession  was  tliat  of  Bis  beira 
and  devisees. 

[E<d.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  8  393;  Dec  Dig.  8  191.*] 

20.  Trusts  rt  89*)— Resultino  Trusts— Evi- 
dence TO  Establish— Sufficiency. 

In  order  to  enforce  a  resulting  trust  in 
land  which  plaintiff  claimed  to  have  purchased 
and  paid  for,  title  to  which  was  taken  in  an- 
others  name,  plaintiff  must  prove  his  case  by 
a  high  standanl  of  evidence. 

[Ed.  Note.— For  other  cases,  see  Trusts,  Cent 
Dig.  8  137;    Dec  Dig.  8  89.*] 

21.  Lost  Instruments  (8  8*)— Resiobation— 
Sufficiency  of  Evidence. 

.  One  seeking  to  restore  an  alleged  lost  deed 
must  prove  his  case  by  a  high  standard  of 
proof. 

[Ed.  Note. — For  other  cases,  see  Lost  Instru- 
ments, Cent  Dig.  8  17 ;   Dec  Dig.  8  8.*] 

22.  Tbusts  (8  89*)— Resulting  Trusts— En- 
TOBCEMENT— Sufficiency  of  Evidence. 

In  a  suit  to  quiet  title  and  enforce  a  trust 
in  land  claimed  to  have  been  purchased  and 
paid  for  by.  plaintiff's  huBt>and,  but  for  conven- 
ience deeded  to  his  father,  through  whom  de- 
fendants claimed,  evidence  held  to  show  beyond 
a  reasonable  doubt  the  purchase  and  convey- 
ance of  the  land  in  the  manner  alleged. 

[Ed.  Note.— For  other  cases,  see  Trusts,  Cent 
Dig.  88  134,  135;    Dec  Dig.  8  89.*] 

23.  Lost  Instbuments  (8  8*)—PB0CEEDiif  OS- 
Sufficiency  OF  Evidence. 

In  an  action  to  restore  a  lost  deed,  claim- 
ed to  have  been  executed  by  defendants'  an- 
cestor to  plaintiff's  husband,  to  land  wtiich  the 
former  held  in  trust  for  the  latter,  evidenc« 
held  to  prove  plaintiff's  case  beyond  a  reason- 
able doubt 

[Bid.  Note. — For  other  cases,  see  Ijost  Instru- 
ments, Cent.  Dig.  8  17;  Dec  Dig.  8  8.*! 

Appeal  from  Oircult  Court,  Clay  County: 
J.  W.  Alexander,  Judge. 

Action    by   E31en    S.    Stevens   and    others 
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against  Fannie  D.  Stevens,  O.  H.  Stevens, 
and  another.  From  a  Judgment  for  plaln- 
tur.  the  defendants  named  appeal.  Af- 
firmed. 

Scarrltt,  Scarritt  &  Jones,  for  appellants. 
Frank  Titus,  for  appellees. 

VALLIANT,  J.  This  suit  Involves  the  ti- 
tle to  abont  17  acres  of  land  In  Clay  coun- 
ty. Just  across  the  river  from  Kansas  City, 
being  E.  %,  8.  W.  %,  N.  W.  %,  Sec.  23,  T. 
00^  R.  33.  According  to  the  petition,  the 
land  was  purchased  In  1881  by  Edward  A. 
Stevens  and  paid  for  by  him,  but  nt  his 
request  and  for  his  convenience  the  title 
was  taken  In  the  name  of  his  father,  Wil- 
liam Stevens.  William  Stevens  died  In 
1886;  Edward  died  In  1902.  The  plalntltT 
BSlen  Is  the  widow  of  EJdward,  the  executrix 
of  his  will  and  his  devisee;  the  other  plain- 
tiffs are  his  heirs;  the  defendants  (except, 
of  course,  the  North  Kansas  City  Develop- 
ment Company,  a  corporation)  are  heirs  of 
William.  The  plaintiffs,  other  than  Ellen, 
are  also  heirs  of  William.  Edward  In  his 
lifetime  made  a  contract  of  sale  of  the  land 
to  the  defendant  corporation,  the  develop- 
ment company,  and  part  of  the  considera- 
tion was  paid,  bnt  he  died  before  the  sale 
was  consiuimated.  The  main  question  In 
the  case  Is,  did  the  land  belong  to  Edward 
or  to  his  father,  William? 

The  petition  Is  In  two  counts.  The  first 
Is  under  section  G50,  to  adjudge  and  quiet 
title;  the  second  Is  In  equity,  to  restore  an 
alleged  lost  deed  from  William  to  Edward. 
In  the  first  count,  In  addition  to  the  allega- 
tions that  the  land  was  bought  and  paid 
for  by  Edward  and  the  title  taken  for  con- 
venience In  the  name  of  his  father,  Wil- 
liam, It  Is  alleged  that  afterwards  William 
and  his  wife  made  and  executed  a  deed, 
duly  acknowledged,  conveying  the  land  to 
Edward,  but  that  that  deed'  was  never  re- 
corded and  Is  now  lost;  also  that  Edward  In 
his  lifetime,  and  the  plaintiff  Ellen  since 
his  death,  have  been  in  adverse  possession 
of  the  land  for  more  than  10  years.  The 
second  count  contained  substantially  the 
same  averments  as  the  first,  with  the  addi- 
tion of  the  statement  of  the  contract  of 
■ale  to  the  defendant  corporation,  with  a 
prayer  to  have  the  lost  deed  restored  and 
the  defendants  divested  of  their  apparent 
record  title  and  the  plaintiff  Ellen  invested 
with  title. 

Defendants  0.  H.  Stevens  and  Fannie  Ste- 
vens, his  wife,  who  are  the  appellants  In  this 
court,  filed  their  answer.  In  which  they 
aver  that  this  suit  Is  not  Instituted  or  being 
prosecuted  in  the  name  of  the  real  party  In 
Interest,  because  prior  to  his  death  Edward 
had  sold  whatever  Interest  he  had  In  the 
land  to  one  Shaffer,  and  that  the  defendant, 
the  North  Kansas  City  Development  Com- 
pany, at  the  time  of  the  institution  of  this 
suit,  was  and  for  a  long  time  had  been  in 
adverse   possession   of   the   premises,    and 


that  Shaffer  when  be  bought  bad  notice  that 
the  title  was  in  the  heirs  of  William  Ste- 
vens, deceased.  Tlie  answer  also  pleads 
that  the  plaintiffs'  claim  Is  barred  by  tlte 
statute  of  limitations  and  by  laches,  and 
there  are  specific  denials  of  several  state- 
ments in  the  petition  about  which  there 
was  really  no  dispute  at  the  trial,  to  wit. 
that  plaintiff  Ellen  was  not  the  widow  or 
executrix  or  devisee  of  Edward,  or  the  oth- 
er plaintiffs  his  heirs,  etc.  The  answer  of 
the  North  Kansas  City  Development  Com- 
pany set  up  the  contract  of  sale  from  Ed- 
ward to  Shaffer,  the  payment  of  $1,000  of 
the  purchase  money  at  the  date  of  the  con- 
tract, and  $4,000  paid  later,  and  the  balance 
to  be  paid  still  later;  that  Shaffer  really 
made  the  contract  for  the  corporation,  and 
afterwards  assigned  It  to  them;  that  there- 
after the  long  illness  and  subsequent  death 
of  Edward  Stevens  prevented  the  fulfillment 
of  the  contract  on  his  part,  and  it  remains 
to  be  executed. 

Defendant  Fannie  D.  Stevens  and  her  hus- 
band, the  appellant  herein,  also  filed  a  cross- 
bill. In  which  they  set  up  that  she  was  a 
bona  fide  purchaser  without  notice  of  the 
adverse  claims  of  any  of  the  parties  to  this 
suit  of  an  undivided  two-thirds  of  one-fifth 
of  the  land  In  suit  under  a  warranty  deed 
from  one  Jacob  Davis,  and  prays  a  sale  of 
the  land  for  partition.  None  of  the  facts 
constituting  that  transaction  are  stated. 

The  testimony  In  the  case  leaves  really 
no  ground  to  question  the  truth  of  the  state- 
ments In  the  plaintiffs'  petition.  The  tes- 
timony shows  that  the  source  of  the  tUJb 
was  a  sale  of  a  40-acre  tract  for  taxes  In 
1881,  which  sale  was  attended  by  Heury  A. 
Smith  and  Eidward  Stevens,  each  having  a 
purpose  to  buy  the  land  advertised  for 
sale.  They  were  acquainted  with  each  oth- 
er, and  on  meeting  there,  each  disclosing  to 
the  other  his  purpose,  Mr.  Stevens  saying 
that  he  was  interested  in  the  east  half  of 
the  40,  It  was  agreed  between  them  that 
Mr.  Smith  should  purchase,  take  the  sher^ 
Iff's  deed,  and  afterwards  convey  the  east 
half  to  Eklward  Stevens.  That  agreement 
was  carried  out;  IMward  Stevens  paid  to 
Mr.  Smith  the  amount  agreed  on  between 
them  for  the  20  acres  he  was  to  have,  which 
was  one-half  the  purchase  price,  with  costs, 
etc.,  added,  and  requested  the  deed  to  be 
made  in  the  name  of  bis  father  as  grantiee, 
and  that  was  done.  That  was  the  testimo- 
ny of  Mr.  Smith,  and  there  was  none  to 
the  contrary.  The  testimony  tended  to 
show  that  after  the  purchase  Edward  Ste- 
vens rented  the  land  and  held  exclusive  pos- 
session through  his  tenants  from  that  date, 
1881,  to  the  date  of  the  contract  of  sale  to 
Shaffer  for  the  defradant  corporation,  Jan- 
uary 8,  1902,  when  the  latter  went  Into 
possession  under  Edward  and  has  held  ft 
ever  since,  awaiting  the  consummation  of 
the  contract 

The  testimony  Is  also  quite  satisfactory 
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that  In  1889,  or  about  that  date,  the  father, 
William  Stevens,  Joined  by  his  wife,  ex- 
ecuted a  deed  conveying  the  title  to  Edward. 
The  testimony  on  this  point  is,  first,  that 
of  an  attorney  for  a  railroad  company 
which  wanted  to  obtain  a  right  of  way 
through  the  land,  and  be  negotiated  with 
Edward  for  the  purchase  of  such  right 
The  record  title  then  stood  in  the  name  of 
William  Stevens,  and  the  attorney  knew 
that  fact  The  deed  for  the  right  of  way, 
as  submitted  to  the  attorney  for  the  rail- 
road, was  signed  by  William  Stevens  and 
wife;  the  names  of  the  grantors  were  not 
written  In^e  caption  of  the  deed,  but  the 
space  was  left  blank.  The  attorney  came 
to  the  office  of  Edward  with  the  deed  in 
that  condition  to  consummate  the  sale;  there 
he  met  Edward  and  William  Stevens,  his 
fatlier.  The  witness  was  asked  to  state 
wliat  Eidward  said  at  tbat  time,  but  on  ob- 
jection of  defendant  the  court  ruled  that  the 
statements  of  Edward  were  not  admissible; 
that  tlie  witness  should  state  what  occur- 
red. Whereupon  the  witness  testified  tbat 
Edward  went  to  his  safe,  and,  in  the  pres- 
ence of  his  father  and  witness,  took  out  a 
deed  and  showed  it  to  witness;  it  was  a 
deed  for  this  land  from  William  Stevens  and 
wife  to  Edward,  dated  in  18S&  (the  more 
exact  date  witness  did  not  remember),  and 
duly  acknowledged,  but  not  recorded.  Ed- 
ward then  asked  witness  if  he  preferred  to 
have  him  (E>lward)  and  his  wife  also  Join 
in  the  deed  as  grantors,  but  witness  said 
he  did  not  care  to  have  them  do  so,  where- 
upon Edward  filled  the  blank  in  the  cap- 
tion of  the  deed  with  the  taames  of  William 
and  his  wife,  and  witness  gave  Edward  a 
check  for  the  money  and  took  the  deed. 
This  witness  a  few  years  afterwards  saw 
the  deed  again,  in  1895  or  18UG.  As  attor- 
ney for  another  railroad  company  he  at 
that  time  had  occasion  to  examine  it  and 
did  so.  It  was  then  in  the  possession  of 
Edward  Stevens.  A  son  of  Eidward  Stevens 
testified  that  he  had  seen  the  deed  many 
times,  and  he  specified  two  occasions  when 
he  read  it.  He  descritted  it  as  a  deed  for 
this  land  to  his  father  executed  by  his 
grandfatber  and  grandmother  and  duly  ac- 
knowledged. He  knew  the  signatures  of 
both  'his  grandfather  and  grandmother,  and 
recognized  their  signatures  on  this  deed. 
The  last  time  be  saw  the  deed  he  put  it  in 
his  father's  safe.  Since  bis  father's  death 
be  bad  searched  for  it,  but  could  not  find 
it.  The  testimony  on  that  point  was  prac- 
tically undisputed. 

The  testimony  also  showed  tbat  plaintiff 
Ellen  was  the  widow  of  Edward,  and  that 
by  his  will  she  was  the  sole  devisee  of  all 
his  real  estate  while  she  remained  his  wid- 
ow, and  at  her  death  or  marriage  it  was 
to  go  to  their  two  children,  who  are  plain- 
tiffs. One  of  whom  has  deeded  his  interest 
to  his  mother. 

The  testimony  for  defendant  tended  to 


show  that  during  the  period  plaintiffs  claim 
tbat.  Edward  was  In  possession  of  the  land 
through  tenants  some  of  the  leases  were 
made  in  the  name  of  William,  and  that  a 
lawsuit  with  one  of  the  tenants  about  rent 
was  Instituted  in  the  name  of  William. 
But  on  cross-examination  of  the  witnesses 
they  said  that  Edward  transacted  the  busi- 
ness and  signed  William's  name;  that  be 
conducted  the  lawsuit  and  settled  it 

Defendant  also  introduced  In  evidence  a 
deed  from  William  Stevens  and  wife  to 
John  Seavllle,  September  6,  1881,  to  3  acres 
of  the  original  20,  also  the  deed  for  the 
right  of  way  to  the  railroad  company  men- 
tioned in  plaintiffs'  testimony,  and  a  deed 
from  defendants  0.  H.  Stevens  and  his 
wife,  Fannie,  to  Jacob  Davis  for  an  undivid- 
ed two-thirds  of  O.  H.  Stevens'  interest  in 
the  land  in  question,  dated  November  3, 
1002,  and  a  warranty  deed  two  days  later 
in  date  from  Jacob  Davis  conveying  back 
the  same  interest  to  Pannle.  The  consid- 
eration named  in  the  deed  from  O.  H.  Ste- 
vens and  wife  to  Davis  is  $3,000,  tbat  nam- 
ed in  the  deed  from  Davis  back  to  the  wife 
of  O.  H.  is  $4,000. 

The  court  found  all  the  issues  in  favor 
of  the  plaintiffs,  and  decreed  that  the  lost 
deed  from  William  Stevens  and  wife  to 
Edward  be  restored,  and  that  defendants  be 
divested  of  their  record  title  as  heirs  of 
William  Stevens,  and  the  plaintiff  Ellen,  as 
executrix  of  the  will  of  EMward,  be  Invested 
with  the  same,  and  that  upon  the  pilyment 
to  her  by  the  defendant  the  North  Kansas 
City  Development  Company  of  $2,784,  with 
6  per  cent  interest  from  March  1,  1903, 
plaintiff  Ellen  execute  to  that  corporation, 
or  to  any  one  whom  It  may  designate  for 
that  purpose,  a  good  and  sufficient  deed, 
the  money  to  be  paid  within  30  days  on 
tender  by  her  of  such  deed,  and  if  not  then 
paid  plaintiff  Ellen  is  not  bound  to  make  a 
deed  and  the  contract  for  the  sale  shall  l>e- 
come  null  and  void.  Then  followed  Judg- 
ment for  costs  in  favor  of  plaintiffs  against 
defendants  except  the  defendant  corpora- 
tion, and  Judgment  for  costs  in  favor  of 
the  corporation  against  the  plaintiffs. 

1.  There  are  some  points  made  by  appel- 
lants that  we  will  notice  before  taking  up  the 
case  on  its  merits.  It  is  said  that  appel- 
lants' crossbill  is  Ignored  in  the  final  Judg- 
ment; that  there  being  no  reply  to  it  it 
stands  confessed.  The  answer  of  appellants 
was  filed  November  7,  1904,  a  reply,  general 
denial,  was  filed  November  18,  1904,  the 
cross-bill  in  February,  1905.  The  abstract 
of  the  record  says  that  a  demurrer  to  the 
cross-bill  was  filed  March  7,  1903,  and  over- 
ruled on  same  day.  The  demurrer  is  not 
set  out  in  the  abstract,  and  we  do  not  know 
on  what  grounds  it  was  based,  nor  does  the 
abstract  show  that  a  reply  was  filed  after 
the  demurrer  was  overruled.  But  the  cross- 
bill is  set  out  in  full  in  the  abstract,  and 
if  we  assume  that  there  was  no  reply  to  it. 
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and  that  amwilanta  were  entitled  to  have 
had  Its  averments  taken  as  confessed,  then 
tbey  oogbt  to  have  asked  the  court  for  an 
entry  of  default  against  the  plaintiffs,  which 
tb^  omitted  to  do.  But  there  are  really  no 
statements  of  facts  In  the  cross-bill  upon 
which  any  Jndgment  In  the  appellants'  faror 
coold  have  been  fonnded.  After  statements 
to  the  effect  that  the  land  belonged  to  Wil- 
liam Stevens  at  his  death,  and  a  statement 
as  to  who  are  his  heirs,  the  cross-bill  con- 
tinues: "The  said  Fannie  D.  Stevens  fur- 
thers avers  that  she  Is  a  bona  fide  purchaser 
from  Jacob  Davis  of  Jackson  county,  Mo., 
by  lawful  deed  of  warranty,  and  without  no- 
tice of  any  adverse  claims  of  any  of  the 
parties  hereto,  or  that  may  hereafter  be 
parties  to  this  cause,  and  that  she  Is  a  co- 
owner  of  said  lands."  According  to  the 
averments  in  the  cross-bill,  the  title  descend- 
ed to  the  heirs  of  William  Stevens,  yet  there 
Is  no  statement  to  connect  her  alleged  gran- 
tor with  that  title,  and  there  is  no  state- 
ment that  she  paid  a  valuable  considera- 
tion for  the  deed. 

If  the  demurrer  had  been  based  on  the 
ground  that  the  cross-bill  did  not  state  facts 
sufficient  to  constitute  a  cause  of  action.  It 
should  have  been  sustained.  Under  our  Code 
pleading,  a  defendant  is  entitled  to  but  one 
answer,  and  that  one  must  contain  all  his 
matters  of  defense  and  counterclaim.  Sec- 
tion G04,  Rev.  St  1899  (Ann.  St.  1900,  p.  631). 
At  the  time  nppellants  filed  this  cross-bill 
they  already  had  an  elaborate  answer  on 
file,  in  which,  after  denials  and  statements 
in  effect  showing  a  one-fifth  interest  in 
0.  H.  Stevens,  her  husband,  as  heir  of  Wil- 
liam, it  concluded  with  a  denial  that  plaln- 
titrs'  petition  states  facts  sufficient  to  Justify 
the  divesting  of  her  title  to  her  share  of  the 
"land  conveyed  to  her  long  before  the  In- 
stitution of  this  suit  by  Jacob  Davis,  by 
deed,  said  deed  being  duly  recorded,"  etc. 
That  is  all  that  that  answer  contains  bear- 
ing on  the  Davis  title.  To  that  answer  there 
was  a  reply,  general  denial.  The  cause  went 
to  trial  as  If  all  the  Issues  were  Joined,  and 
was  80  treated  by  court  and  counsel,  doubt- 
less construing  plaintifTs  reply  as  covering 
the  after-filed  cross-bill,  and  that  was  prop- 
er. AK>ellant  introduced  evidence  to  sustain 
their  cross-bill,  though  their  evidence  fell 
short  The  only  evidence  they  offered  was  a 
deed  from  appellant  O.  H.  Stevens  for  two- 
thirds  of  one-fifth  of  the  land  to  Davis,  and 
a  deed  from  Davis  straightway  back  to  the 
wife  of  O.  H.  for  the  same  Interest  There 
was  no  offer  to  prove  that  even  one  cent  bad 
been  paid  for  either  deed.  Even  If  the  cross- 
bill had  stated  a  case  calling  for  relief,  the 
proof  failed  to  sustain  it  The  averments  of 
the  cross-bill  were  covered  In  the  general 
finding  of  the  issues  in  favor  of  the  plaintiff. 
The  court  did  not  err  In  making  no  further 
mention  of  it  In  the  final  decree. 

2.  There  Is  nothing  in  appellant's  point 
that  the  suit  Is  not  prosecuted  In  the  name  of 


the  real  party  in  Interest  It  to  true  the 
North  Kansas  City  Development  Company  Is 
Interested  In  the  decree  the  plaintiffs  are  seek- 
ing to  obtain,  but  it  Is  also  true  that  the 
plaintiffs  are  Interested  not  only  In  the  bal- 
ance of  the  purchase  money  to  be  paid  on  the 
consummation  of  the  contract  of  sale,  but  in 
the  faithful  performance  by  them  of  the 
contract  which  Kdward  In  his  lifetime  made, 
and  which  they  in  good  conscience  are  bound 
to  fulfill. 

3.  There  was  a  motion  to  require  the  plain- 
tiffs to  elect  upon  which  of  the  two  counts 
In  their  petition  they  'would  stand :  First, 
because  it  did  not  appear  that  both  causes 
of  action  arose  out  of  the  same  transaction, 
therefore,  under  section  S93,  Rev.  St  1809, 
could  not  be  united;  second,  the  parties  In- 
terested in  the  alleged  lost  deed  are  not  In- 
terested in  the  sale  of  Edward  Stevens  to 
the  North  Kansas  City  Development  Com- 
pany. The  court  overruled  the  motion,  and 
exception  was  saved.  Although  the  petition 
Is  divided  into  two  counts,  yet  it  may  be 
questioned  if  it  really  states  but  one  cause  of 
action;  the  second  vxtunt  contains  all  that 
there  to  In  the  first,  and  differs  from  It  only 
in  the  fact  that  it  contains  the  averments 
concerning  the  contract  for  sale  to  the  de- 
fendant corporation.  But  if  it  be  consider- 
ed two  causes  of  action,  they  grow  out  of 
the  same  transaction. 

The  second  ground  of  the  motion,  to  wit, 
that  the  defendants  other  than  the  corpora- 
tion are  not  Interested  in  the  matter  of  the 
alleged  contract  of  sale  by  Edward  to  the 
corporation.  Is  In  the  nature  of  an  objection 
for  misjoinder  of  parties,  and,  if  there  is 
any  merit  in  it,  it  ought  to  have  been  pre- 
sented In  the  way  of  a  special  demurrer. 
Section  598,  Rev.  St  1899  (Ann.  St  1906,  p. 
624).  But  the  plaintiffs  were  Justified  un- 
der the  rules  of  good  pleading  in  making  the 
defendant  corporation  a  party  to  this  suit 
That  corporation,  by  virtue  of  its  contract 
with  the  plaintiffs'  testator  and  ancestor, 
had  an  Interest  in  the  subject-matter  of  this 
suit,  had  a  right  to  take  part  in  the  litiga- 
tion to  obtain  a  restitution  of  the  alleged 
lost  deed.  There  was  no  Independent  con- 
fiict  between  the  plaintiffs  and  the  defendant 
corporation;  the  pleadings  of  both  show  that 
no  cause  of  action  bad  arisen  between  them, 
because  both  were  willing  as  far  as  tbey 
could  to  carry  out  the  contract  made  with 
Eidward  Stevens  In  his  lifetime.  The  court 
did  not  err  in  overruling  that  motion. 

4.  Appellants  contend  that  the  petition 
does  not  state  facts  sufficient  to  constitute  a 
case  of  resulting  trust.  There  are  three 
kinds  of  trusts  mentioned  by  name  In  the 
lawbooks,  express,  Implied,  and  resulting. 
Express  trusts  are  created  by  agreement  be- 
tween the  parties  expressing  the  particular 
trust  intended;  implied  trusts  arise  also  by 
agreement,  but  when  the  words  used  in  the 
agreement  leave  it  to  Implication,  rather 
than  express  specification,  as  to  the  trusts 
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Intended;  but  (resulting  truBts  are  those 
which  arise  from  the  acts  of  the  parties  by 
operation  of  law.  The  party  to  be  charged 
as  trustee  may  never  have  agreed  to  tne 
trnst,  and  may  have  really  inteDde<f  to  re- 
sist it ;]  yet  if  his  acts  have  been  such  as  are 
in  honesty  and  fair  dealing  consistent  only 
with  a  purpose  to  hold  the  property  in  trust 
a  trust  will  result  by  operation  of  law. 
"They  are  sometimes  called  .presumptive 
trusts,  because  the  law  presumes  them  to  be 
intended  by  the  parties  from  the  nature  and 
character  of  their  transactions  with  each 
other,  although  the  general  foundation  of 
this  kind  of  trusts  is  the  natural  equity  that 
arises  when  parties  do  certain  things.  Thus, 
if  one  pays  the  purchase  money  of  an  es- 
tate, and  takes  the  title  deed  in  the  name  of 
another,  in  the  absence  of  all  evidence  of  in- 
tentlon,  the  law  presumes  a  trust,  from  the 
natural  equity  that  he  who  pays  the  money 
for  property  ought  to  enjoy  the  beneficial  in- 
terest The  statute  of  frauds  does  not  affect 
the  creation  of  those  trusts,  for  the  reason 
that,  where  there  is  no  evidence  of  intention, 
it  would  not  be  expected  that  a  declaration 
in  writing,  properly  signed,  would  be  made 
or  could  be  produced."  Perry  on  Trusts  (5th 
Ed.)  f  124. 

There  are  other  conditions  than  the  one 
Just  suggested  where  a  trust  will  result  by 
operation  of  law,  one  of  which'  Is  where  a 
person  intrusted  with  money  of  another  buys 
property  and  takes  title  In  his  own  name; 
but  for  the  purpose  of  our  present  inquiry  It 
is  sufficient  to  say,  in  the  language  of  the 
text-writer  just  quoted,  "if  one  pays  the  pur- 
chase money  of  an  estate,  and  takes  the  title 
deed  in  the  name  of  anothor,  In  the  absence 
of  all  evidence  of  intention,  the  law  pre- 
sumes a  trust."  The  petition  in  this  case 
states  facts  to  constitute  a  resulting  trust 
under  that  definition. 

It  is  argued  that  the  petition  does  not  un- 
dertake to  show  any  reason  why  Edward 
Stevens,  a  lawyer  and  a  man  of  wealth, 
should  have  conducted  this  transaction  in 
his  father's  name.  Since  both  Edward  and 
his  father  are  dead,  the  plaintiffs  could  not 
know  what  the  motive  was,  and  hence  they 
could  neither  allege  nor  prove  it  The  death 
of  the  party  in  whose  name  the  title  is  tak- 
en does  not  prevent  proof  of  the  case  by 
parol  evidence,  though,  of  course,  it  is  a 
fact  rendering  It  necessary  for  the  chancel- 
lor to  be  more  careful  than  otherwise  In 
weighing  the  evidence.  Perry  on  Trusts, 
§  138. 

It  is  also  said  that  the  petition  does  not 
state  that  William  Stevens  In  person  deliver- 
ed the  alleged  lost  deed  to  Edward,  or  that 
it  was  delivered  by  the  hand  of  any  one  else 
by  order  of  William.  The  petition  states 
that  William  executed  and  delivered  the 
deed,  and  that  is  all  that  was  necessary;  all, 
in  fact,  that  the  rules  of  good  pleading  per- 


mitted, for  to  go  on  to  specify  the  manner 
and  form  under  which  the  delivery  was 
made  would  be  to  plead  evidence.  The  peti- 
tion was  sufficient 

S.  Appellants'  remaining  point  relates  to 
the  sufficiency  of  the  evidence  to  sustain  the 
allegations  of  the  petition.  There  is  little 
for  us  to  say  on  that  point  because  we  thinic 
the  evidence  entirely  sustains  the  cbanceN 
lor's  findings.  Appellants  say  that  a  vital 
allegation  in  plaintiffs'  petition  is  that  they 
were  ta  possession  of  the  land  when  the  suit 
was  instituted.  There  is  an  allegation  of 
that  kind  in  the  petition.  In  connection  with 
other  averments  going  to  show  continuous 
possession  and  acts  of  ownership  by  Edward 
Stevens  after  the  purchase  in  1881;  but  the 
averment  that  the  plaintiffs  were  In  actual 
possession  when  the  si^lt  was  begun  was  uoc 
a  vital  one,  because  If  the  averments  going 
to  show  a  condition  from  which  a  trust 
would  result  by  operation  of  law,  and,  under 
that  condition,  Edward  bad  remained  In  pos- 
session from  1881  to  the  time  of  bis  death 
in  1902,  21  years.  It  made  out  the  plaintiffs' 
case.  Besides,  the  fact  on  which  appellants 
rely  to  contradict  the  averment  in  the  peti- 
tion that  plaintiffs  were  in  possession  at  the 
date  of  filing  the  suit  does  not  contradict, 
but  really  sustains,  the  averment.  The  fact 
on  which  appellants  rely  is  that  the  defend- 
ant corporation  was  In  actual  possession  at 
that  date.  But  the  corporation  was  there 
under  license  from  Edward  under  the  con- 
tract for  sale,  and  Its  possession  was  tbe 
possession  of  the  heirs  and  devisee  of  E}d- 
ward. 

We  agree  with  the  learned  counsel  for  ai>- 
pellant  In  his  estimate  of  the  character  of 
evidence  that  the  law  requires  to  establish 
a  case  like  the  one  presented  in  the  plain- 
tiffs' petition.  This  court  In  every  case 
where  it  has  had  occasion  to  speak  on  the 
point  has  held  the  party  asserting  such  a 
case  to  a  very  high  standard  of  proof,  and 
we  have  never  been  satisfied  with  proof  that 
does  not  measure  up  to  that  standard.  "We 
think  the  plaintiffs  In  this  Instance  have 
come  fully  up  to  that  standard,  and  have 
proven  their  case  beyond  a  reasonable  doubt. 

The  Judgment  Is  affirmed.    All  concur. 


HALIi  V.  MISSOURI  PAtt  RT.  CO. 

(Supreme  Court  of  Missouri,  Division  No.   1. 

March  31,  1909.    On  Rehearing,  April 

13,  1909.) 

1.   RAILBOADS    (I    275*)— INJUBT    TO    I/tCBNBEK 
OB  TBESPASSG&— ADTHOBITT    OF   BBAKBHAM. 

Hie  act  of  a  brakeman  in  directing  plain- 
tiff to  get  upon  a  moving  car  and  set  the  brakes 
was  an  act  beyond  the  scope  of  hia  authority, 
and  did  not  change  tbe  relation  of  plaintiff  to 
defendant  nulroad  company  fiom  tiespasaer  to 
that  of  employe  or  licensee. 

[Ed.  Note.— For  other  cases,   see  Railroads, 
Cent  Dig.  §  884;   Dec.  Dig.  J275.*] 
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2.  IUII.ROADS  d  273%*)— IKJUKT  TO  Tbes- 
PA8BEB. 

A  railroad  company's  duty  to  a  tiespaner 
it  only  the  use  of  leaaonable  care  not  to  in- 
jure him  after  discovery  of  his  danger. 

[E^d.   Note.— For   other  canon,   see   Bailroads, 
Dec  Dig.  {  273%.*] 

3.  Neouoenck  (I  2*)— I4ABILITT  roB  Ivsv- 
Bi£s  TO  Licensee  ob  Tbespasseb. 

The  mie  that  "plaintiff  should  recover  if 
defendant  knew  or  by  ordinary  care  might  have 
known  of  the  peril  of  plaintiff  in  time  to  avoid 
the  accident  by  the.  exercise  of  ordinary  care 
and  failed  to  do  so,"  only  applies  where  defend- 
ant has  rea8<»t  to  expect  persons  to  be  in  dan- 
ger. 

[E^  Note.— For  other  cases,  see  Negligence, 
Dec.  Dig.  S  2.*] 

4.  Raxlboads  (I  282*)— INJUBT  to  Tbespass- 
eb—Khowxedoe  OF  Dahoeb— QUKBnOH  roB 

J0BT. 

In  an  action  against  a  railroad  company 
for  injnries  to  a  trespassing  boy  while  setting 
the  brakes  on  a  car  by  direction  of  a  brake- 
man,  evidence  as  to  the  brakeman's  knowledge 
of  plaintiff's  peril  and  negligence  in  failing 
to  avoid  the  accident  by  stopping  another  car 
held  to  raise  a  question  for  tlie  jary. 

[Ed.   Note.— For  other  cases,    see   Railroads, 
Cent.  Dig.  |  919;    Dec.  Dig.  {  282.*] 

5.  RA11.BOADB  (f  282*)— INJTTBT  TO  Tbespass- 
eb—CoirrBiBUTOBT  NEQUOEHOE— QT7B8T10N 
rOB   JUBT. 

In  an  action  against  a  railroad  oompany 
for  injaries  to  a  trespasser,  evidence  held  to 
raise  a  question  for  the  jary  whether  plaintiff 
was  guilty  of  such  contributory  negligence  as 
will  bar  his  recoveiy. 

[Ed.   Note.— For  other  cases,  see  Railroads, 
Cent.  Dig.  i  919;    Dec.  Dig.  |  282.*] 

6l  Neouoenck  (J  83*)— CoNTBiBtrroBT  Nko- 

UOEIfCB— "HUMAHITABIAir    DOCTSINE." 

The  "humanitarian  doctrine"  presupposes 
negligence  or  contributory  negligence  on  the 
part  of  the  party  invoking  the  rule,  and,  in  its 
essence,  is  that,  "conceding  that  I  am  guilty  of 
hegligence  in  being  where  I  am,  yet  if  you 
know  of  my  peril  in  time  to  save  my  life  or 
limb,  by  the  exercise  of  ordinary  care  on  your 
part,  then  it  is  your  duty  to  exercise  snch  care, 
and  a  failure  to  so  do  renders  you  liable." 

[Ed.  Note.— For  other  cases,  see  Negligence, 
Cent  Dig.  |  U5;  Dec.  Dig.  {  83.*] 

7.  Afpxai.  ard  Bbbob  ({  882*)— Review— 
Pebsons  Who  mat  Aixeoe  Ebbob  —  Con- 

njCTINO   iNSTBUCnONS. 

Where  the  instmctions  given  for  plaintiff 
were  correct  and  those  given  for  defendant  were 
erroneous,  defendant  ia  not  entitled  to  complain 
on  review  that  the  instmctions  were  conflictbig. 
[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {  8602 ;  Dec.  Dig.  i  882.*] 

On  Rehearing. 

8.  RAI1.B0ADS  (I  282*)— INJUBT  TO  Tbespass- 
eb—NEauQENCE  or  Bbakeman— SuTFiciEN- 
CT  OF  Petition. 

A  petition  alleging  that,  while  plaintiff 
wu  in  a  place  of  peril,  "defendant  and  its  said 
conductor,  agents,  servants,  and  empioy^a  op- 
erating said  train,"  knowing  of  plaintiff's  peril- 
ous position,  negligently  "mismanaged  the  said 
engine,"  etc.,  cansing  plaintiff's  injury,  is  suffi- 
dently  broad  to  include  the  negligence  of  the 
bnkeman  whose  acts  caused  the  injary. 

[Ed.   Note.— For   other   cases,   see   Railroads, 
Cent.  Dig.  §  921;   Dec.  Dig.  g  282.*] 


9.  Railroads  n  282*)— Injubt  to  Tbbspass- 

EB— AOTI^OW— INSTBUOTIONS. 

In  an  action  against  a  railroad  companj 
for  injuries  to  a  trespasser,  the  coart  instruct- 
ed that  if  "defendant's  agents,  servants,  and 
employes  operating  an  engine  and  cars  attached 
thereto  saw  plaintiff  and  his  peril  and  danger, 
and  became  aware  thereof  in  time  by  ordinary 
care  to  have  avoided  injuring  him,  and  thait 
defendant's  agents,  servants,  and  employ^ 
*  •  •  failed  to  exercise  such  ordinary  care, 
and  negligently  ran  said  engine  and  cars  against 
the  car  on  which"  plaintiff  was,  then  defendant 
is  liable.  Held,  that  the  instruction  covered 
the  negligence  of  a  brakeman  whose  act  caused 
the  injury. 

[Eid.  Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  i  921;  Dec.  Dig.  t  282.*] 

Appeal  from  Circuit  Court,  Johnson  Coun- 
ty;  W,  L.  Jarrott,  Judge. 

Action  by  Errett  Hall,  by  next  friend, 
against  the  Missonri  Pacific  Railway  Com- 
pany. From  a  Judgment  for  plaintiff,  de- 
fendant appeals.    Affirmed. 

Martin  L.  Clardy  and  R.  T.  Ralley,  for 
appellant  O.  L.  Houts,  Walter  L.  Lamp- 
kin,  and  Cbarles  E.  Morrow,  for  respondent 

GRAVES,  X  Plaintiff,  a  boy  of  14  years 
at  date  of  aoddent,  sues  by  his  next  friend 
to  recover  from  defendant  damages  In  the 
sum  of  525,000  for  personal  injuries  alleged 
to  bave  been  received  through  the  negligence 
of  the  defendant  In  the  operation  of  one  of 
its  freight  trains.  By  the  petition  it  Is  charg- 
ed that  the  plaintiff  boarded  defendant's  local 
freight  train  No.  122  at  Pleasant  Hill,  Mo., 
to  go  to  the  town  of  Klngsvllle,  a  few  miles 
to  the  east ;  that  be  had  theretofore  been  ac- 
customed and  was  permitted  by  defendant's 
conductors,  agents,  servants,  and  employes  to 
board  cars  and  to  be  carried  thereon  from 
one  station  to  another,  and  assist  them  in 
handling  freights  and  switching  cars;  then 
with  reference  to  this  particular  occasion, 
and  the  alleged  negligence  of  the  defendant, 
the  petition  says : 

"That  on  the  22d  day  of  September,  1902, 
at  the  said  town  of  Pleasant  Hill,  plaintiff 
boarded  defendant's  local  freight  train  called 
'Freight  Train  No.  122,'  with  the  knowledge 
and  permission  of  defendant,  defendant's 
conductor,  servants,  agents,  and  employes  op- 
erating the  same,  as  plaintiff  had  been  ac- 
customed to  do,  as  before  stated,  for  the  pur- 
pose of  being  carried  to  the  said  town  of 
Klngsyille,  a  station  on  defendant's  said  line 
of  railway,  and  assisting  in  the  operation  of 
said  train  as  aforesaid.  That  after  board- 
ing said  train  as  aforesaid,  plaintiff  was  car- 
ried thereon  to  the  said  town  of  Strasburg, 
a  station  on  defendant's  line  of  railway,  be- 
tween the  said  towns  of  Pleasant  Hill  and 
Klngsvllle,  where  said  train  was  stopped  and 
engaged  In  switching,  which  became  neces- 
sary in  its  operation.  That  defendant  and 
the  said  conductor  ordered  plaintiff  to  assist 
in,  and  ordered  one  of  the  brakemen  on  said 
train  to  take  plaintiff  and  do,  said  switching 
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and  that  plaintiff  thereupon,  in  obedience 
to  Bald  order  and  under  the  direction  of  said 
brakeman,  boarded  one  of  defendant's  freight 
cars  on  one  of  its  said  tracks  and  assisted  In 
said  switching,  and  was  in  a  place  of  peril. 
That  while  plaintiff  was  so  engaged  on  said 
car,  and  was  In  said  place  of  peril,  defendant 
and  defendant's  said  conductor,  agents,  serv- 
ants, and  employ^  operating  said  train, 
knowing  that  plaintiff  was  on  said  car  and 
in  a  place  of  peril,  and  after  they  could  have 
known  it  by  the  exercise  of  ordinary  care, 
negligently  and  unskillfuUy  mismanaged  the 
said  engine,  cars,  and  train,  and  carelessly 
and  negligently,  and  with  great  and  unusual 
and  unnecessary  force  and  violence,  ran  said 
engine  and  freight  cars  attached  thereto 
against  the  said  car  on  which  said  plaintiff 
was,  by  reason  of  which  plaintiff  was  thrown 
from  said  car  to  the  ground,  his  right  leg 
broken,  and  his  whole  body  wounded,  bruis- 
ed, and  permanently  Injured,  so  that  he  has 
been  rendered  unable  to  labor,  and  has  suf- 
fered and  will  continue  to  suffer  during  his 
life  great  bodily  pain  and  mental  anguish, 
and  was  compelled  to  and  did  expend  and 
obligate  himself  to  pay  the  sum  of  five  hun- 
dred dollars  for  medicine  and  medical  attend- 
ance." 

That  answer  was,  first,  a  general  denial, 
which  was  followed  by  a  special  plea  of  con- 
tributory negligence  couched  in  this  lan- 
guage :  "Said  defendant,  for  further  defense, 
states  that,  If  said  Errett  Hall  was  injured 
as  charged  in  the  petition,  it  was  by  reason 
of  his  own  wanton,  willful,  and  reckless  con- 
duct in  unnecessarily,  wantonly,  recklessly, 
and  willfully  climbing  upon  defendant's  train 
and  cars  while  the  same  were  in  motion, 
without  any  authority  so  to  do,  and  while 
be  was  a  trespasser  in  so  doing.  That  the  In- 
jury, if  any,  to  said  Hall  was  occasioned  sole- 
ly by  the  negligence  of  his  own  acts  aforesaid, 
contributing  directly  to  his  own  injury  afore- 
said, without  any  fault  on  the  part  of  this 
defendant." 

Reply,  a  general  denial.  Verdict  and  Judg- 
ment for  plaintiff  In  the  sum  of  $6,000,  from 
which,  after  the  necessary  but  futile  mo- 
tions for  new  trial  and  in  arrest  of  Judgment 
had  been  passed  upon,  the  defendant  brings 
the  case  here  by  appeal. 

The  accident  occurred  September  22,  1002, 
at  the  town  of  Strasburg,  as  stated  in  the  pe- 
tition. At  this  town  the  defendant  has  three 
tracks,  i.  e.,  the  main  track  and  a  north  and 
south  switch  track.  The  main  track  runs  to 
the  south  of  the  depot,  the  south  switch 
track  Is  south  of  the  main  track,  and  the 
north  switch  track  north  of  the  main  track 
and  also  north  of  the  depot  In  other  words, 
the  depot  stands  between  the  north  switch 
track  and  the  main  track.  The  east  end  of 
the  north  switch  track  is  further  east  than 
that  of  the  south  switch  track,  and  both 
some  distance  east  of  the  depot.  Actual 
monsurements  are  given  by  one  witness,  as 
follows:    The  south  switch  leaves  the  main 


track  03  feet  west  of  the  point  where  the 
north  switch  track  leaves  It;  at  the  widest 
point  the  south  switch  track  is  9  feet  from 
the  main  track,  but  the  north  switch  track  Is 
further  because  it  spreads  out  to  go  around 
the  depot ;  the  place  of  the  accident  was  15 
feet  west  "of  the  east  point  of  the  south  switch ; 
from  the  point  of  the  accident  to  the  first 
street  crossing  west  was  16  rails  or  48  feet ; 
from  the  east  point  of  the  south  switch  to 
the  window  in  the  dejrat  was  900  feet.  These 
measurements  are  of  but  little  value,  save 
and  except  as  they  go  to  affect  the  credibili- 
ty of  the  witnesses.  There  are  three  street 
crossings  spoken  of  In  the  evidence,  two  to 
the  east  of  the  dei)ot  and  one  to  the  west. 
The  first  to  the  east  runs  Just  east  of  the 
depot. 

From  the  evidence  It  appears  that  the 
plaintiff,  rather  an  unruly  orphan  boy,  being 
raised  by  his  grandx>arent8,  had  for  some 
years  been  in  the  habit  of  Jumping  on  de- 
fendant's freight  trains,  and  in  some  in- 
stances riding  from  one  station  to  another. 
He  had  been  frequently  notified  by  the  sta- 
tion agent  and  by  his  grandfather  of  the 
danger  of  such  conduct  He,  himself,  ad- 
mits much  of  this  conduct  upon  his  part, 
and  also  some  of  the  notices  aforesaid.  The 
station  agent  claims  to  have  not  only  warned 
his  grandfather,  but  the  city  marshal  as 
well.  He  also  claims  to  have  driven  plain- 
tiff from  the  depot  on  several  occasions,  and 
on  the  morning  of  the  day  of  the  accident 
says  that  be  notified  him  to  keep  away  from 
the  depot. 

On  the  day  of  the  accident  shortly  before 
noon,  the  plaintiff  boarded  one  of  defend- 
ant's freight  trains  at  KlngsviUe,  his  home, 
and  went  west  to  Pleasant  Hill.  Upon  reach-" 
Ing  Pleasant  Hill  he  says  that  he  and  some 
other  boys  were  sitting  on  a  flat  car  in  the 
local  freight  going  east  when  the  conduct- 
or came  by  and  saw  them.  That  the 
conductor  undertook  to  fix  a  drawhead  in 
one  of  the  cars,  and  told  the  boys  that  if 
they  expected  to  ride  they  had  better  get 
down  and  help  fix  the  drawhead,  which  they 
did,  then  returned  to  the  flat  car,  upon  which 
plaintiff  rode  to  Strasburg.  Tlje  train  reach- 
ed Strasburg  at  about  2:20  p.  m.,  and,  as 
there  was  an  east-bound  passenger  train  due 
there  at  2 :  32  p.  m.,  the  local  freight  ran  in 
on  the  south  switch  track  and  stopped  with 
the  caboose  about  opposite  the  depot  The 
plaintiff's  car  was  several  cars  ahead  of  the 
caboose.  When  the  train  stopped,  plaintiff 
got  off  on  the  side  next  to  the  depot,  and 
there  met  another  t>oy,  William  Epple,  who 
lived  at  KlngsviUe,  and  who  with  his  brother 
had  on  that  morning  ridden  on  the  same 
freight  train  upon  which  plaintiff  went  to 
Pleasant  Hill.  The  £}pple  boys  got  off  and 
remained  at  Strasburg,  the  station  between 
KlngsviUe  and  Pleasant  HUl. 

Upon  the  arrival  of  his  train  the  conduc- 
tor got  off  and  gave  some  directions  to  the 
middle   or  swing  brakeman  about  switch- 
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Ing.  One  witness  says  that  the  conductor 
said  to  the  brakeman:  "A.  I  heard  the  con- 
ductor say — when  he  got  down  on  the  ground 
off  the  steps  I  was  just  behind  him — he  said 
to  the  brakeman —  I  think  he  said  it  to  the 
brakeman.  He  said,  'Take  the  boys  down 
and  do  the  switching.'"  AAOther  said: 
"TThy,  when  I  passed  him  he  says  to  the 
brakeman,  he  says,  *Yoa  take  the  boys  and 
go  and  do  the  switching.'"  Another  put  it 
this  way:  "Well,  I  heard  some  man  tell 
these  boys  to  go  down  and  set  up  the 
brakes."  William  Epple  puts  It  thus:  "The 
conductor  told  the  brakeman  to  go  and  take 
the  boys  and  go  and  do  the  switching." 

The  plaintiff  upon  this  point  says:  "Q. 
And  then  what  was  done?  What  did  the 
conductor  do?  A.  Pulled  down  to  the  depot, 
and  the  conductor  came  off  of  the  caboose. 
Q.  What  did  you  and  the  boys  do?  A.  1 
climbed  down  off  the  car.  Q.  Then  did  you 
see  the  conductor  after  you  got  on  the 
pronnd?  A.  Yes,  sir.  Q.  What,  if  anything, 
did  he  say?  A.  He  says,  'Take  the  boys  and 
go  down  and  do  the  switching.'  Q.  Who 
was  he  speaking  to?  By  Mr.  Ralley:  I  ob- 
ject to  that ;  it  Is  simply  calling  for  the  con- 
clusion of  the  witness.  By  the  Court:  State 
what  he  said.  (To  which  ruling  plaintiff  ex- 
cepted, and  saved  his  exceptions  at  the  time.) 
Q.  Who  did  he  say  that  to?  A.  The  brake- 
man.  Q.  How  many  brakemen  was  there? 
A.  Two  is  all  I  seen.  Q.  Two  where?  A. 
Standing  there.  Q.  When  he  said  that, 
what  did  the  brakeman  do?  A.  The  brake- 
man  started  down  the  track.  Q.  How  many 
started?  A,  Just  one.  Q.  What,  if  any- 
thing, did  he  say?  A.  He  says,  'Come  on, 
boys.'  Q.  Which  way  did  he  go?  A.  Down 
east  Q.  Along  which  track?  A.  Right  down 
between  the  south  track  and  main  track. 
Q.  How  many  tracks  were  there?  A.  Three. 
Q.  Which  track  did  you  say  this  train  pulled 
ta  on?  A.  South  switch  track.  Q.  How 
many  boys  went  along  with  him  down  there? 
A.  Just  the  two.  Q.  What  two?  A.  WIU 
Epple  and  I." 

It  appears  that  there  were  several  people 
around  the  depot,  and  among  them  some 
boys  other  than  the  plaintiff  and  Epple. 
It  also  appears  from  other  evidence  that  the 
plaintiff's  own  statement  that  there  were 
two  brakemen  present  at  the  time  of  this 
talk;  and  further,  that  at  the  time  of  the 
talk  plaintiff  was  from  IS  to  3S  feet  away 
fwm  the  conductor.  This  from  evidence  In- 
trodnced  by  plaintiff.  The  defendant's  ver- 
sion we  will  state  later. 

The  evidence  then  discloses  that  there 
were  some  cars  on  the  north  switch  track 
(four  or  five  tn  number)  to  the  north  of  the 
depot  Of  these  cars  the  west  one  of  the 
string  was  loaded  with  poles  upon  which 
to  pat  signboards;  that  there  were  orders 
to  put  this  car  In  the  train  to  be  taken  to 
the  next  station.  It  was  an  ordinary  coal 
car  loaded  with  poles  of  the  character  afore- 
said.  To  get  this  car  In  the  train  It  became 


necessary  to  cut  the  train  and  leave  a  part 
standing  upon  the  south  switch  track.  This 
was  done,  and  the  engine  with  three  or  four 
cars  was  cut  loose  and  pulled  out  upon  the 
main  track  past  the  point  of  the  north 
switch  track,  from  which  place  the  engine 
and  cars  were  backed  m  on  the  north  switch 
track  and  coupled  to  the  string  of  cars 
above  mentioned.  After  this  coupling  the 
cars  were  all  pulled  down  off  of  the  north 
switch  track,  and  an  attempt  made  to  kick 
this  pole  car  In  on  the  south  switch  track, 
where  the  caboose  and  remainder  of  the 
train  was  standing.  The  train  seems  to 
have  been  made  up  of  from  15  to  20  cars. 

The  plaintiff  describes  his  movements  aft- 
er the  conductor's  talk  at  the  depot  thus: 
"A.  Went  down  there  and  he  uncoupled  the 
train,  and  I  climbed  on  and  rode  out  of  the 
switch  and  back  in  the  north  switch,  and  I 
seen  they  were  going  to  bit  the  cars  hard, 
and  I  jumped  off  until  they  started  np 
again.  Q.  And  then  did  you  crawl  on  again 
on  that  same  car?  A.  Yes,  sir.  Q.  What, 
If  anything,  did  he  say  to  you  at  that  time? 
A.  Never  said  anything;  pretty  soon  he 
climbed  on  that  car  and  started  down  that 
ladder,  and  than  he  said,  'Get  off,  kid,  and 
catch  the  next  car.'  Q.  Was  that  at  the 
time  you  went  down  the  north  track  east? 
A.  Yes,  sir.  Q.  That  put  you  l>efore  or  be- 
hind the  brakeman?  A.  Behind,  Q.  You 
rode  down,  how  far?  A.  I  rode  down  to  the 
south  switch.  Q.  To  where  the  south  switch 
left  the  main  track?  A.  Yes,  sir.  Q.  And 
what  did  you  do?  A.  I  climbed  off  and  went 
over  to  the  south  side.  Q.  Which  side  of  the 
south  switch  did  you  stand  on?  A.  Right 
by  the  side  of  it  Q.  What  did  the  brake- 
man  do,  and  what  did  they  do  with  the  car? 
A.  They  kicked  that  car  loaded  with  poles 
back,  and  It  did  not  clear;  never  did  get 
Into  the  clear,  and  started  back  slowly,  and 
the  brakeman  says,  'Kid,  get  up  there  and 
catch  that  car  and  set  the  torake,'  and  I  got 
up  to  set  the  brake,  and  after  I  got  up  and 
got  hold  of  the  brake  I  seen  him  signal  him 
to  come  back.  Q.  Who?  A.  The  brakeman. 
Q.  What  kind  of  signal  did  be  give?  A.  He 
give  it  this  way  (Indicating).  Q.  How  near 
was  he  to  you  when  he  gave  that  signal- 
about  how  near?  A.  About  30  feet  Q.  Was 
there  anything  between  blm  and  yon?  A. 
No,  sir.  Q.  Could  he  see  you?  A.  Yes,  sir. 
By  Mr.  Ralley:  We  object  to  that  as  a  con- 
clusion of  the  witness.  By  the  Court:  Just 
state  where  he  was.  (Objection  sustained; 
to  which  ruling  plaintiff  excepted  and  saved 
his  exceptions  at  the  time.)  Q.  He  gave  the 
signal  to  come  back?  A.  Yes,  sir.  Q.  Then 
what  happened?  A.  They  came  back.  Q. 
What  came  back?  A.  Cars  and  engine.  Q. 
And  were  they  all  together?  A.  Yes,  sir. 
Q.  Then  what  happened?  A.  Hit  the  cor- 
ner of  the  car  I  was  on.  Q.  Then  what 
happened?  A.  Knocked  me  off  and  two 
crossing  poles.  Q.  When  the  brakeman 
gave  this  signal  to  come  back,  who  did  he 
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give  It  to?  By  Mr.  Ralley:  I  object  to 
that  as  calling  for  the  conclusion  of  the  wit- 
ness. By  the  Court:  He  stood  where?  Q. 
Where  was  the  man  on  the  engine  when  he 
gave  the  signals?  A.  Looking  back  toward 
ns.  Q.  How  was  his  head  and  face  and 
body?  A.  Turned  back  west  Q.  Where 
was  he  with  reference  to  the  window,  lean- 
ing out  or  not?  A.  Leaning  out.  Q.  When 
the  signal  was  given?  A.  Yea,  sir.  Q.  Win- 
dow of  the  cab,  I  mean?  A.  Yes,  sir.  Q. 
Which  way  was  he  looking?  A.  Looking 
back  at  us.  Q.  Which  way  was  his  face 
turned?  A.  South.  Q.  Do  you  know  any- 
thing about  what  kind  of  lick  the  cars 
struck?  A.  It  was  hard  enough  to  tear  the 
end  out  of  the  coal  car.  Q,  Did  it  knock 
yon  senseless?  A.  Yes,  sir.  Q.  When  you 
came  to,  where  were  you?  A.  Lying  on  the 
ground." 

William  Epple  describes  their  movements 
In  this  manner:  "Q.  What,  if  anything  was 
said  or  done  at  the  platform  at  that  time? 
A.  The  conductor  told  the  brakeman  to  go 
and  take  the  boys  and  go  and  do  the  switch- 
ing, Q.  Well,  then,  what  did  you  do?  Did 
the  brakeman  say  anything  to  you?  A.  Said, 
'Come  on,  boys,  and  let's  go  and  do  the 
switching.'  Q.  Who  went  with  him?  A.  I 
and  Errett  Q.  Which  way  did  you  go?  A. 
East.  Q.  How  many  brakemen  were  there? 
A.  One.  Q.  Where  did  you  go  then?  When 
yon  went  east,  where  did  you  go?  A.  How 
was  that?  Q.  Where  did  you  go?  A.  Went 
east  to  the  end  of  the  switch.  Q.  What  did 
you  do?  A.  With  iUm?  Q.  Do  you  remem- 
ber what  yon  did?  A.  No,  sir,  I  don't  Q. 
What  is  the  next  thing  you  remember?  A. 
Riding  down  out  of  the  switch.  Q.  On  the 
cars?  A.  Yes,  sir.  Q.  What  kind  of  cars 
were  they?  A.  Box  cars.  Q.  What  switch 
was  that  on?  A.  North.  Q.  Well,  then, 
wh«re  did  the  cars  and  engine  go?  A.  East 
Q.  What  was  the  purpose  of  going  up  on  the. 
north  switch?  A.  To  pull  out  this  pole  car. 
Q.  What  was  this  coal  car  loaded  with?  A. 
Signposts.  Q.  Then  what  happened  when 
they  pulled  down  off  of  the  north  track  on 
the  main  track?  A.  Kicked  It  back.  Q. 
Kicked  what  back?  A.  The  coal  car.  Q. 
Where  did  they  kick  It  to?  A.  On  the  south. 
Q.  How  far  back  on  the  switch  did  it  go? 
A.  It  didn't  quite  dear.  Q.  What  was  that? 
A.  It  didn't  quite  clear  the  track.  Q.  Then 
what  happened?  A.  Then  he  knocked  the 
comer  off  of  the  coal  car?  Q.  Did  you  get  up 
on  that  car?  A.  Yes,  sir.  Q.  What  caused 
you  to  get  up  there?  A.  The  car  started 
back.  Q.  Did  Errett  get  up  on  that  car?  A. 
Yes,  sir.  Q.  How  did  he  happen  to  get  upon 
that  car?  By  Mr.  Ralley:  I  object  to  that; 
it  is  merely  calling  for  a  conclusion.  By  the 
Court:  He  can  state  what  he  saw.  Objection 
sustained.  (To  which  ruling  plaintiff  except- 
ed, and  saved  his  exceptions  at  the  time.) 
Q.  What  did  yon  see  him  do?  A.  The  brake- 
man  told  him  to  go  np  and  set  the  brake 
down.    Q.  Well,  was  the  car  moving  when  he 


got  on  it?  A.  Yes,  sir.  Q.  Was  it  going  fast 
or  Blow?  A.  Slow.  Q.  Where  was  the  en- 
gine and  cars  Just  before  it  was  struck?  A- 
Bast  of  the  switch.  Q.  Could  yon  see  any- 
body in  the  engine?  A.  Yes,  sir.  Q.  Which 
side  were  they  on?  A.  Right  side.  Q. 
What  would  that  be,  north  or  south?  A. 
South  Bide.  Q.  Describe  the  position  of  the 
man  in  the  engine.  A.  He  had  his  head  and 
waist  out  looking  back  towards  us.  Q.  What 
direction  would  that  be?  A.  West  Q. 
Could  you  see  his  face?  A.  Yes,  sir.  Q. 
Which  way  was  it  turned?  A.  Toward  tis. 
Q.  Where  was  the  brakeman?  A.  He  was 
down  there  by  us.  Q.  How  far  was  he  from 
you?  A,  About  20  or  25  feet  Q.  What  di- 
rection from  you?  A.  East  Q.  I  wUl  ask 
you  to  tell  what  happened  when  the  car  was 
struck- that  you  and  Errett  were  on.  A.  It 
threw  us  both  off.  Q.  Did  It  throw  anything 
else  off  the  car?  A.  A  pole.  Q.  What  was 
Errett  doing  when  the  car  struck?  A.  Put- 
ting on  the  brake.  Q.  Sir?  A.  Putting  on 
the  brake.  Q.  Putting  on  the  brake?  A. 
Yes,  sir.  Q.  What  end  was  he  on?  A.  East 
Q.  Where  were  you?  A.  South.  Q.  Did  yon 
notice  what  the  train  did  after  they  struck 
this  car — ^the  engine  and  other  cars  east  of 
it?  A.  What  they  did  with  it?  Q.  Yes,  sir. 
A.  I  don't  know.  Q.  Well,  state  to  the  Jury 
how  they  came  back,  fast  or  slow?  A.  Fast 
Q.  How  was  the  Jar?  Describe  it  to  the  Jury. 
A.  It  waB  awful ;  came  back  about  30  miles 
an  hour.  By  Mr.  Ralley:  We  move  to  strike 
that  out ;  he  has  not  shown  himself  qualified 
to  Judge  the  rate  of  speed.  By  the  (3oiirt: 
Yes,  sir;  he  would  have  to  show  himself 
qualified.  (To  which  ruling  plaintiff  except- 
ed, and  saved  his  exceptions  at  the  time.) 
Q.  You  may  state  to  the  Jury  whether  or  not 
the  engine  and  the  cars  all  came  back  to- 
gether? A.  Yes,  sir.  Q.  About  how  many 
cars  were  there  with  the  engine  at  that  time? 
A.  Five.  Q.  What  kind  of  cars  were  they? 
A.  Box  cars.  Q.  Did  you  notice,  after  that 
what  became  of  the  engine- and  box  cars?  A. 
No,  shr." 

In  this  connection  it  will  be  well  to  men- 
tion that  this  witness  had  given  two  written 
statements  to  the  defendant's  claim  agent. 
In  which  he  says  that  he  did  not  hear  the 
conductor's  talk  at.  the  depot,  and  did  not 
hear  the  brakeman  tell  Hall  to  set  the  brakes 
on  the  pole  car. 

Another  witness,  Haynes,  Bays:  "Q.  Then 
what  did  they  do?  A.  Well,  then  they  run 
the  cars  down  to  get  the  post  car  off  of  the 
side  track,  and  run  It  up  on  the  main  track, 
and  when  they  run  It  up  on  the  main  track 
it  looked  like  they  wanted  to  make  a  flying 
switch,  but  they  didn't  get  it  quite  far 
enough  up,  and  then  the  car  commenced  mov- 
ing down  east  the  car  the  boy  was  on,  and 
the  brakeman  was  on  the  south  side  of  the 
main  track  that  they  was  pulling  on,  and  he 
says  to  the  kid,  he  says,  'Kid,'  he  says,  'set 
that  brake,'  and  then  they  gave  It  another 
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panch  to  shore  It  back,  and  they  bit  so  bard 
they  knocked  a  piece  off  the  car,  and  tbe 
boy  went  off,  and  tbe  posts  went  with  him." 

There  la  considerable  evidence  for  plaintiff 
tending  to  show  that  the  engine  and  all  the 
cars  ahead  of  the  pole  car  were  attached 
when  they  stmck  the  pole  car,  and  that  they 
stmck  it  with  great  force.  Both  cars  were 
considerably  damaged  by  tbe  collision. 

For  tbe  defendant,  the  evidence  tended  to 
sboxr  that  the  plaintiff  and  the  other  boys 
alighted  from  tbe  car  east  of  tbe  second 
crossing  east  of  tbe  depot;  that  they  then 
were  nest  seen  riding  on  a  car  on  tbe  north 
switch.  Tbe  conductor  says  that  be  did  not 
see  nor  converse  with  any  boys  at  Pleasant 
HUl ;  tliat  tb^  repaired  no  car  there ;  that 
if  a  car  bad  been  out  of  repair  at  Pleasant 
HUl  there  was  a  car  repairer  there  by  name 
of  Lane,  and  the  car  would  have  been  turned 
in  on  the  repair  track  for  repairs.  In  this 
be  is  corroborated  by  all  the  train  crew. 

Tbe  conductor  says  that  he  had  no  knowl- 
edge of  plaintiff  being  on  bis  train,  and  that 
he  gave  him  no  orders  about  switching  at 
Strasbnrg.  He  says  that  be  did  tell  the 
swing  brakeman,  who  bad  gotten  the  switch- 
ing list  and  order  from  the  agent,  to  take 
the  boys  and  do  the  switching,  but  says  that 
in  tbe  nse  of  the  word  "boys"  he  used  it  in 
railroad  parlance,  which  meant  tbe  brake- 
man  and  crew;  that  he  used  it  in  that  sense, 
and  bad  no  reference  to  plaintiff  or  any  other 
outsider;  that  be  bad  no  knowledge  of  the 
fact  that  plaintiff  was  in  any  way  assisting 
in  tbe  switching  of  cars;  that  at  tbe  time  of 
the  accident  he  and  the  rear  brakeman  were 
unloading  tbe  local  freight.  It  also  appears 
that  there  was  the  full  complement  of  men 
with  this  train,  L  e.,  conductor,  three  brake- 
men,  a  fireman,  and  engineer.  It  is  shown 
that  neither  tbe  conductor  nor  any  member 
of  the  train  crew  has  any  authority  to  em- 
ploy outsiders  to  do  any  of  the  train  work 
for  tbe  company.  Both  tbe  engineer  and  Are- 
man  say  that  they  did  not  know  the  plaintiff 
was  on  tbe  train.  They  say  that  the  pole 
car  was  kicked  in  on  tbe  south  track,  and 
that  they  cut  loose  from  tbe  train  tbe  other 
cars  which  stood  ahead  of  the  pole  car 
whilst  on  the  north  track,  and  aimed  to  kick 
them  in  on  the  north  track.  Tbe  engineer 
said  that  they  kept  tbe  cars  supplied  with 
air  brakes  next  tbe  engine  to  assist  in  stop- 
phig  tbe  train,  but  did  not  remember  Just 
bow  many  they  had  with  them  when  they 
badied  on  tbe  north  switch  track  for  the 
pole  car. 

The  engineer  describes  tbe  collision  thus: 
"Q.  Then  went  north?  A.  Yes,  sir;  on  tbe 
lionse-track  switch.  Q.  Then  what  did  you 
do?  A.  Backed  in  on  tbe  north  side,  and 
there  was  several  cars  in  there — I  don't 
know  how  many — and  we  coupled  them  and 
brought  tfaem  down  on  the  main  line.  Q. 
What  car  or  cars  were  you  after?  A.  A  coal 
car  loaded  with  crossing  signs  that  was  back 
of  some  cars  that  were  on  the  side  track. 


Q.  Do  you  know  how  many  there  were  in 
front  of  this  pole  car?  A.  No,  sir;  not  ex- 
actly; probably  six  or  seven.  Q.  What  did 
you  do  with  them?  A.  We  come  out  there 
and  kicked  tbe  coal  car  back  on  tbe  soutb 
siding,  or  started  it  back  on  the  south  switch 
to  our  train;  the  brakeman  cut  it  off  and  sig- 
naled me  to  go  ahead;  I  went  ahead  prob- 
ably three  or  four  car  lengths;  anyhow, 
over  east  of  the  east  end  of  tbe  north  switch; 
then  be  gave  me  the  signal  to  back  up,  to 
kick  tbe  cars,  to  kick  them  back  on  the  north 
track;  tbe  cars  that  were  in  there  ahead  of 
this  coal  car — that  is,  between  us  and  the 
coal  car — and  I  gave  them  a  little  kick,  and 
be  gave  me  the  signal  to  stop,  and  I  applied 
tbe  air,  and  the  head  end  of  tbe  train  stop- 
ped. The  cars  that  were  going  back  on  the 
north  side  run  back;  I  guess  they  were  10 
or  15  feet  apart  when  I  saw  tbe  dust  fly  off 
of  tbe  coal  car.  Q.  That  far  from  the  loco- 
motive?  A.  The  two  parts  of  tbe  train 
were  probably  10  or  15  feet  apart  when  I 
seen  tbe  dust  fly  off  tbe  coal  car,  and  about 
that  time  I  saw  a  boy  fall  off  tbe  car,  and  I 
says  to  tbe  flreman,  they  have  knocked  a 
boy  off  the  car,'  and  we  stopped.  In  the 
first  place,  I  saw  that  he  didn't  get  up;  seen 
he  must  be  hurt;  he  laid  there  after  be  fell 
off;  then  I  gets  off  the  engine  and  walks 
back  and  seen  the  boy's  leg  was  broken;  I 
was  tbe  first  man  to  him." 

The  flreman  says  be  did  not  see  tbe  boy  at 
all.  Tbe  engineer  further  testified  that  in 
switching  the  engineer  acted  under  signals 
given  by  the  brakeman;  that  it  was  tbe 
duty  of  the  brakeman,  when  they  kicked  in 
a  car,  to  see  that  it  was  in  tbe  clear  before 
giving  a  signal  to  back  up;  that  in  this  in- 
stance he  got  the  signal  to  back  up  and  did 
so,  but  got  a  signal  to  stop  and  did  at  once 
apply  tbe  air  and  brakes  and  stopped. 

Other  evidence  showed  that  it  was  tbe 
duty  of  tbe  swing  brakeman,  who  was  a 
man  by  name  of  Boggs  in  this  Instance,  to 
get  from  the  station  agent  the  switching  list, 
and  then  look  after  tbe  switching  of  tbe 
cars. 

The  conductor,  fireman,  engineer,  and  rear 
brakeman  testified  In  person  at  the  trial. 
As  to  the  other  two,  statements  of  their  evi- 
dence were  read  by  counsel.  Their  statements 
are: 

"It  is  agreed  by  and  between  counsel  for 
both  plaintiff  and  defendant  that  the  follow- 
ing statement  may  be  read  to  tbe  Jury  as  the 
evidence  of  H.  M.  Boggs,  which  said  state- 
ment was  read  to  the  Jury,  and  was  in 
words  and  figures  as  follows,  to  wit: 

"•That  be  put  tbe  plaintiff,  Brrett  Hall, 
off  tbe  train  a  short  time  before  the  accident 
complained  of,  and  told  him  to  keep  away 
from  said  train;  that  said  plaintiff,  with- 
out tbe  knowledge  and  consent  and  against 
the  protest  of  said  Boggs,  got  upon  defend- 
ant's box  car  at  tbe  time  of  bis  injury,  and 
was  there  without  any  authority  or  invita- 
tion or  direction  from  any  of  the  train  crew; 
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that  neither  the  conductor  nor  any  of  the 
other  train  crew,  either  directly  or  indirect- 
ly, authorized,  directed,  or  requested  said 
Hall  to  get  upon  said  defendant's  train  of 
cars,  or  to  perform  any  other  duty  or  ser- 
vice connected  with  said  train.* 

"It  Is  further  agreed  by  and  between  coun- 
sel for  both  plaintiff  and  defendant  that  the 
following  statement  may  be  read  to  the  Jury 
as  the  evidence  of  Louise  Buske,  which  said 
statement  was  read  to  the  Jury,  and  was  in 
words  and  figures  as  follows,  to  wit: 

"'That  he  was  at  the  east  end  of  the 
switch  at  the  time  of  the  accident;  that 
neither  he  nor  any  of  the  other  brakemen  or 
train  crew  authorized  or  directed  said  plain- 
tiff to  get  upon  the  car  where  he  was  in- 
jured, or  to  perform  any  other  service  con- 
nected with  said  train.' " 

One  matter  of  dispute  was  whether  the 
car  which  struck  the  pole  was  attached  to 
the  engine  or  the  string  of  cars  next  to  the 
engine,  or  whether  It  and  others  had  been 
cut  loose  from  the  train,  and  was  separated 
therefrom  at  the  time  of  the  collision.  For 
the  defendant,  this  testimony  tends  to  show 
that  the  pole  car  was  first  cut  loose  from  the 
train,  and  then  the  others  belonging  on  the 
north  switch  track;  for  the  plaintiff,  contra. 
A  number  of  photographs  of  the  track  and 
depot  situation  were  in  evidence. 

The  court  refused  a  peremptory  instruc- 
tion for  defendant,  both  at  the  close  of  the 
plaintiff's  case,  and  at  the  close  of  the  whole 
case. 

For  the  plaintiff,  the  conrt  instructed  thus: 

"(1)  The  court  Instructs  the  Jury  that  if 
you  should  find  and  believe  from  the  evi- 
dence that  Errett  Hall  was  on  one  of  the 
defendant's  freight  cars  on  its  tracks  in 
Strasburg  and  engaged  in  setting  the  brake 
on  said  car,  and  while  so  engaged  he  be- 
came and  was  in  a  place  of  danger,  and  that 
defendant's  agents,  servants,  and  employes 
in  charge  of  and  operating  and  managing 
an  engine  and  cars  attached  thereto  saw  the 
said  Errett  Hall  and  his  said  peril  and  dan- 
ger and  became  aware  thereof  in  time,  by 
the  exercise  of  ordinary  care,  to  have  avoid- 
ed injuring  him,  and  that  the  defendant's 
said  agents,  servants,  and  employes  in 
charge  of  said  engine  and  cars  attached 
thereto  failed  to  exercise  such  ordinary  care, 
and  negligently  ran  said  engine  and  cars 
against  the  car  upon  which  the  said  Errett 
Hall  was,  with  great  and  unusual  force  and 
violence,  and  by  reason  thereof  the  said  Er- 
rett Hall  was  thrown  from  said  car  to  the 
ground  and  injured,  then  you  should  find  for 
the  plaintiff,  although  you  may  believe  from 
the  evidence  that  plaintiff,  Ehrett  Hall,  was 
guilty  of  negligence  in  going  upon  said  car 
and  attempting  to  set  said  brake,  and  was  a 
trespasser,  unless  the  Jury  should  further 
find  from  the  evidence  that  after  he  liecame 
aware  of  bla  own  peril,  or  by  the  exercise  of 
ordinary  care  might  have  become  aware  of 


bis  peril,  he  conid  have,  by  the  exercise  of 
ordinary  care,  avoided  the  injury." 

"(S)  By  ordinary  care  is  meant  such  care 
as  an  ordinarily  careful  and  prudent  person 
wonid  exercise  under  the  same  or  similar 
circumstances.  Negligence  is  the  failure  to 
exercise  ordinary  care. 

"If  yon  find  that  Errett  Hall  was  a  t)oy 
of  immature  age,  and  had  not  the  capacity 
of  an  adult,  and  that  he  exercised  such  care 
as  ought  reasonably  to  hoive  been  expected  of 
one  of  his  age  and  capacity,  then  be  is  not 
guilty  of  contributory  negligence. 

"(4)  If  the  Jury  find  for  the  plaintiff.  In  es- 
timating bis  damages,  they  will  take  into 
consideration  not  only  his  age,  the  physical 
injury  Inflicted,  and  the  bodily  pain  and 
mental  anguish  endured,  but  also  any  and  all 
damages,  if  any,  which  it  appears  from  the 
evidence  will  reasonably  result  to  him  frona 
his  injury  in  the  future,  not  to  exceed  in  all 
the  sum  of  ?25,000." 

For  the  defendant,  the  court  gave  the 
following   instructions: 

"(1)  The  court  Instructs  the  Jury  that, 
under  pleadings  and  evidence  in  this  cause, 
the  plaintiff,  Errett  Hall,  at  the  time  and 
place  of  accident,  was  not  a  passenger  npon 
defendant's  train  or  cars,  and  was  not  an 
employe  of  said  defendant;  on  the  contrary, 
at  the  time  and  place  of  accident  afore- 
said, said  plaintiff,  E^rrett  Hall,  had  no  le- 
gal right  to  be  upon  said  car,  and  was  a 
trespasser  thereon,  and  the  Jury,  In  dispos- 
ing of  the  case,  should  try  it  accordingly. 

"(2)  Even  if  the  Jury  believe  from  evi- 
dence that  the  conductor  told  this  brakeman 
to  take  the  tioys  and  do  the  switching,  and 
the  brakeman  to  whom  the  remarks  were 
addressed  went  with  plaintiff  and  directed 
him  to  get  upon  the  car  from  which  he  was  - 
thrown,  yet  this  conferred  no  authority  upon 
plaintiff  to  get  upon  said  car,  and  in  getting 
upon  the  same  to  set  the  brake.  If  he  did  at- 
tempt to  do  so,  be  was  a  trespasser,  with- 
out any  authority  to  be  there,  and  it  ia 
your  duty  to  dispose  of  the  case  accord- 
ingly. 

"(3)  If  the  Jury  believe  from  the  evi- 
dence that  defendant's  engineer  kicked  the 
cars  back  on  the  north  switch,  which  struck 
the  one  on  which  plaintiff  climbed  and  un- 
dertook to  set  the  brake,  and  that  plaintiff 
thereafter  got  upon  said  car,  from  which 
he  was  thrown,  then  was  thrown,  then  he 
is  not  entitled  to  recover  in  this  cause,  re- 
gardless of  all  other  facts. 

"(4)  Even  if  the  Jury  should  find  and  be- 
lieve from  the  evidence  that  plaintiff,  Errett 
Hall,  was  upon  defendant's  pole  car,  at- 
tempting to  set  a  brake,  with  the  knowledge 
and  consent  or  on  the  invitation  of  one  of 
defendant's  servants,  yet  he  assumed  the 
risk  in  being  thus  located,  and  is  not  enti- 
tled to  recover,  unless  he  got  upon  said  car 
while  locomotive  was  still  attached  to  the 
cars  which  came  in  on  the  north  track,  and 


Digitized  by 


Google 


Mo.) 


HALL  V.  MISSOURI  PAC.  BY.  CO. 


63 


that  the  engineer  In  charge  thereof  actually 
B&W  him  npon  said  car  and  had  good  rea- 
son to  believe  at  the  time  that  the  cars 
apon  said  north  track  could  not  pass  said 
pole  car  without  striking  same. 

"(5)  Before  the  plaintiff  can  recover  here- 
hi,  the  Jury  must  find  and  believe,  from  the 
greater  weight  of  all  the  evidence,  not  only 
that  the  engineer  in  charge  of  the  train 
actually  saw  plaintiff  on  the  car  of  poles, 
when  he  backed  or  kicked  the  cars  onto 
the  north  track  which  struck  the  one  upon 
which  plaintiff  was  stationed,  but  that  said 
eneiceer  at  the  time  knew  said  car  upon 
which  plaintiff  was  stationed  was  so  close 
to  the  north  track  that  It  was  bound  to  be 
struck  by  the  cars  so  backed  or  kicked  on- 
to said  north  track.  Unless  the  jury  so 
And,  your  verdict  must  be  for  defendant, 
regardless  of  all  other  facts  In  the  case. 

"(6)  Unless  the  Jury  believe  from  the 
greater  weight  of  the  evidence  that  defend- 
ants engineer,  when  he  kicked  or  pushed 
the  cars  onto  the  north  track,  actually  knew 
that  the  pole  car  was  so  close  to  said  north 
track  as  that  the  cars  so  kicked  or  pushed 
onto  said  north  track  would  strike  the  same, 
then  the  plaintiff  Is  not  entitled  to  recover 
herein,  even  if  said  engineer  did  actually 
see  the  plaintiff,  Errett  Hall,  stationed  on 
said  pole  car. 

"(7)  Before  the  Jury  can  find  for  plaintiff, 
yon  must  And  and  believe  from  the  greater 
weight  of  the  evidence:  First.  That  de- 
fendant's locomotive  was  attached  to  the 
cars  sent  in  on  the  north  switch.  Imme- 
diately before  the  collision.  Second.  That 
the  pole  car  from  which  plaintiff  fell  was 
known  by  the  engineer,  at  the  time  he  was 
pushing  back  the  cars  onto  the  north  track, 
while  still  attached,  to  be  so  close  to  said 
cars  on  the  north  track  that  they  were 
bound  to  strike  same.  Third.  That  the  en- 
gineer In  charge  of  said  train,  while  his  lo- 
comotive was  till  attached  to  the  said  north 
cars,  actually  knew  plaintiff,  Errett  Hall, 
was  upon  said  pole  car,  and  that  the  latter 
was  too  close  to  the  north  track  at  said 
time  for  said  cars  on  the  north  track  to 
pass  without  colliding  with  said  pole  car. 
Unless  the  Jury  find  from  the  evidence  all 
three  of  the  propositions  aforesaid  in  favor 
of  said  plaintiff,  your  verdict  must  be  for 
defendant,  regardless  of  all  other  facts  in 
case. 

"(8)  The  court  Instmcts  the  Jury  that  de- 
fendant has  read  in  evidence  a  statement 
as  to  what  the  testimony  of  brakemen 
BoggB  and  Buske  would  be  If  they  were 
present  in  person  and  had  testified  In  this 
cause.  In  arriving  at  your  verdict,  you 
will  consider  the  statement  of  said  witness- 
es as  though  they  had  been  personally  pres- 
ent and  had  testified  in  court  to  the  facts 
set  In  said  statement. 

"(9)  While  the  plaintiff,  Errett  nail,  is  a 
competent  witness  to  testify  In  his  own 
behalf,  yet  the  Jury,  in  determining  what 


weight,  if  any,  they  will  give  to  his  testi- 
mony, have  a  right  to  consider  his  interest 
In  the  result  of  this  litigation,  and  what  he 
has  testified  to  against  bis  Interest  Is  to  be 
taken  as  true,  and  what  he  has  testified  to 
in  his  own  favor  Is  to  be  given  only  such 
weight  as  the  Jury,  under  all  circumstances 
in  the  case,  deem  it  entitled  to. 

"(10)  The  Jury  are  the  sole  Judges  of  the 
credibility  of  the  witnesses  and  of  the 
weight  to  be  given  their  testimony.  In  ar- 
riving at  your  verdict,  it  Is  your  duty  to 
take  Into  consideration  all  the  facts  and 
circumstances  detailed  in  evidence — the  In- 
terest, if  any,  which  the  witnesses  testify- 
ing have  in  the  result  of  litigation;  their 
means  of  Information,  as  well  as  their  con- 
duct upon  the  stand — and  if  you  believe 
from  the  evidence  that  any  witness  has 
knowingly  or  willfully  sworn  falsely  to  any 
material  fact  in  the  ease,  then  you  are  at 
liberty  to  disregard  the  whole  or  any  part 
of  the  testimony  of  such  witness. 

"(11)  The  court  instructs  the  jury  that, 
in  arriving  at  a  verdict  In  this  case,  they 
must  exclude  from  their  consideration  the 
evidence  of  the  witness  Alcorn,  drawn  out 
in  cross-examination,  in  which  he  swore  it 
was  the  duty  of  defendant's  brakeman  to 
see  that  the  car  mentioned  in  evidence  as 
the  'pole  car'  or  'coal  car*  was  in  the  clear 
before  giving  a  signal  to  the  engineer  or 
person  In  charge  of  defendant's  engine." 

And,  for  the  defendant,  the  court  refused 
to  give  the  following: 

"(a)  If  the  Jury  believe  ftom  the  evidence 
that  an  ordinarily  prudent  person  possess- 
ing the  intelligence  and  experience  in  re- 
gard to  the  operation  of  trains  which  plain- 
tiff possessed  at  the  time  of  accident  could 
have  learned,  before  getting  upon  the  pole 
car,  that  it  was  too  close  to  the  north  track 
for  cars  kicked  in  thereon  to  pass  by  said 
pole  car  without  colliding  with  same,  then 
he  is  not  entitled  to  recover  herein,  regard- 
less of  all  other  facts. 

"(b)  If  the  jury  believe  from  the  evidence 
in  this  case  that,  at  the  time  plaintiff  at- 
tempted to  get  upon  the  pole  car.  It  was  so 
dose  to  the  north  track  as  to  prevent  cars 
being  moved  west  on  said  north  track  with- 
out colliding  with  the  pole  car,  and  that  said 
fact  was  open  and  apparent  to  one  of  plain- 
tiff's age  and  intelligence,  then  said  act  up- 
on his  part  constituted  such  negligence  as 
to  preclude  him  from  recovering  in  this 
case,  and  under  such  circumstances  your 
finding  must  be  for  defendant.  Irrespective 
of  any  other  facts  in  the  case." 

We  have  made  this  statement  perhaps 
fuller  than  necessary,  but  defendant  Insists 
upon  its  demurrer,  and  thus  the  necessity 
for  a  full  statement 

1.  Counsel  with  much  zeal  discuss  the 
question  of  liability  In  this  case.  For  de- 
fendant. It  is  urged  that  no  case  has  been 
made  for  the  Jury.  With  equal  force,  counsel 
for  plaintiff  urges  contra.    To  read  the  brief 
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of  counsel  for  plaintiff,  one  would  fblnk  that 
It  would  be  useleBS  expenditure  of  time  to 
Investigate  tbe  question  of  liability,  so  appar- 
ent Is  there  liability  to  their  mind.  On  the 
other  band,  reading  from  counsel's  brief  and 
argument  for  the  defendant,  you  would  be 
Impressed  with  the  Idea  that  even  a  cursory 
examination  of  the  record  discloses  no  case 
made  for  the  plaintiff,  and  a  further  exami- 
nation would  be  at  a  great  waste  of  labor. 
But  wiping  away  the  zealous  presentations 
by  the  respective  able  counsel,  and  going  to 
the  cold  record  before  us,  we  are  brought  to 
a  realization  that  the  question  la  an  exceed- 
ingly close  one,  not  to  be  brushed  aside  ei- 
ther one  way  or  the  other  without  outlining 
the  facts  In  detail.  We  have  given  a  full 
statement,  that  the  relative  acts  of  the  par- 
ties might  fully  appear,  but  much  of  It  may 
be  cast  aside  before  we  reach  the  crucial 
point.  Thus  it  Is  a  disputed  question  wheth- 
er defendant's  conductor  knew  of  plaintifTs 
being  on  the  train  from  Pleasant  Hill  to 
Strasburg;  but  taking  plaintifTs  version  of 
It  (as  we  must  In  determining  the  question 
whether  a  demurrer  to  the  testimony  should 
have  been  sustained),  yet  we  think  all  this 
has  but  little  bearing  on  the  ultimate  Issue 
In  the  case.  At  most,  this  testimony  simply 
shows  that  plaintiff  was  permitted  to  ride 
on  the  train  In  consideration  of  his  having 
assisted  in  repairing  a  car  at  Pleasant  Hill. 
As  to  how  far  he  was  to  ride,  or  where  on 
the  train  he  was  to  ride,  does  not  appear, 
except  by  Inference,  and  this  inference  is 
that  he  was  to  ride  on  the  flat  car,  where 
plaintiff  said  the  conductor  found  himself 
and  some  other  boys.  Singular  to  say,  these 
other  boys  drop  out  of  sight  entirely  In  this 
case  after  the  incident  in  Pleasant  Hill  was 
over.  The  relation  of  plaintiff  to  defendant 
on  the  trip  from  Pleasant  Hill  to  Strasburg 
Is  Immaterial,  because  no  Injury  resulted  to 
plaintiff  by  reason  of  that  relationship,  or  by 
reason  of  being  at  the  place  the  conductor 
permitted  him  to  ride.  We  must  go  to  the 
occurrences  at  Strasburg  to  determine  the 
status  which  plaintiff  bore  toward  the  de- 
fendant There  plaintiff  left  the  position  oc- 
oupied  by  him  from  Pleasant  HUl  to  Stras- 
burg, and  a  new  alignment  is  made.  Plaintiff 
there  gets  off  the  train  some  three  or  four 
cars  ahead  of  the  caboose,  and  goes  north 
toward  the  main  track  and  west  towards  the 
■depot  where  be  met  young  Epple,  who,  with 
himself  and  a  brother  of  Epple's,  had  beat 
their  way  from  Kingsvllle  to  Strasburg  that 
morning.  What  became  of  his  fellow  paa- 
-sengers,  three  Holden  boys,  from  Pleasant 
Hill  down,  does  not  appear.  Plaintiff  then 
says  that  when  he  got  within  15  or  20  feet  of 
the  conductor,  who  had  gotten  off  of  the  ca- 
boose, he  heard  the  conductor  say  to  the  mid- 
dle brakeman,  "Take  the  boys  and  go  do  the 
switching."  This  remark,  he  says,  was  ad- 
dressed to  the  middle  brakeman;  that  at 
the  time  there  were  two  brakemen  and  some 
.four  or  fire  other  boys  near  the  conductor. 


Epple  says  there  were  eight  or  ten  boys. 
This  number  did  not  include  plaintiff  and 
Epple.  This  testimony,  standing  alone,  Is 
of  but  little  value.  It  does  not  show  that 
either  plaintiff  or  Epple  were  included  in  the 
direction  given  by  the  conductor.  As  we 
gather  it,  both  plaintiff  and  Epple  were  fur- 
ther from  the  conductor  than  the  brakeman 
and  the  other  four  or  five  boys.  If  we  are  to 
apply  these  remarks  at  all  to  parties  outside 
of  railroad  employes,  they  could  with  more 
propriety  be  applied  to  the  other  boys  than 
to  plaintiff,  so  that  to  this  point  we  have 
but  little  tending  to  fix  the  status  of  plain- 
tiff towards  the  defendant  The  brakeman 
was  to  the  west  of  these  boys  at  the  time  of 
this  remark,  as  we  gather  it  from  the  evi- 
dence. 

From  this  point  on,  the  plaintiff  either 
makes  or  does  not  make  his  case.  Plaintiff's 
testimony  Is  that  one  of  the  two  brakemen 
starteu  east  and  said,  "Come  on,  boys.';  \t  e 
are  left  to  infer  that  these  remarks  were 
addressed  to  plaintiff  and  Epple,  so  far  as 
plaintifTs  individual  testimony  Is  concerned.; 
but  Epple  fills  up  the  gap  by  saying  that  the 
remarks  were  addressed  to  them.  At  any 
rate  these  two  boys  followed,  but  seem  to 
have  done  little  toward  switching  until  the 
accident  Plaintiff  claims  to  have  set  a 
brake  before  the  train  was  first  cut  on  the 
south  track  and  to  have  loosened  a  brake  on 
one  of  the  cars  on  the  north  track.  The 
plaintifTs  evidence  made  It  appear  that  these 
boys  were  there,  whatever  they  were  doing. 

Going  now  to  the  last  link  in  the  chain, 
we  find  plaintiff  and  Epple  on  the  south  aide 
of  the  south  switch  track  in  a  place  of  safe- 
ty. The  pole  car  is  "Idcked  back"  on  the 
south  switch  track;  it  t)egins  to  move  slowly 
toward  the  east  The  car  was  to  the  west 
of  the  point  of  the  south  switch  track,  and 
this  was  93  feet  west  of  the  point  of  the 
north  switch  trade  Thus  far,  to  get  posi- 
tions. The  middle  brakeman,  after  the  pole 
car  had  been  "kicked"  in  on  the  south  switch, 
and  the  engine  and  other  cars  pulled  up  east 
of  the  north  switch  track,  opened  thl,s  northi 
switch  so  as  to  allow  the  other  cars  to  be 
pushed  or  "kicked  back"  on  that  track.  He 
then  went  across  to  the  south  side  of  the 
main  track  to  give  signals.  Epple  says  he 
was  30  feet  to  the  east  of  him,  but  it  is  not 
explained  how  he  was  only  SO  feet  to  the 
east  If  he  came  directly  across  from  the 
north  switch,  which  was  83  feet  east  of  the 
south  switch.  Plaintiff  himself  says  he  walk- 
ed right  across  from  the  north  switch  to  the 
south  side  of  the  main  trade,  but  he  also  said 
in  chief  he  was  30  feet  east  of  him  when  he 
gave  the  signal.  On  cross-examination,  when 
pressed,  he  said  he  didn't  know  how  far 
east  of  him  the  brakeman  was  at  the  time. 
The  car  started  to  move  slowly  eastward, 
and  he  and  other  witnesses  say  the  brake- 
man  told  him  to  get  up  and  set  the  brake, 
which  he  attempted  to  do.  We  take  it  that 
under  all  the  facts  of  this  case  his  status 
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u  to  defendant  Is  fixed  bj  this  <»der.  This 
evidence  shows  that  the  brakeman  knew  the 
place  occupied  by  plaintiff,  but  does  it  show 
that  the  brakeman  knew  that  the  car  bad 
reached  a  point  where  a  collision  would  oc- 
cur at  the  time  he  gave  the  signal  to  the 
«Dglneer  to  back  up?  At  this  juncture  it  be- 
eomea  necessary  to  determine  the  relation 
which  plaintiff  bore  to  the  company.  The 
case  was  tried  on  the  theory  that  he  was 
a  trespasser.  Instructions  for  both  sides  so 
read,  and  the  humanitarian  doctrine  alone  is 
inroked.  Both  sides  having  adopted  that 
theory  below,  we  might  proceed  here  upon 
the  same  theory  with  propriety,  and  without 
determining  the  exact  status  of  plaintiff, 
and  wonld  do  so  but  for  the  fact  that  plain- 
tiff's counsel  now  urge  in  the  brief  that  he 
was  not  a  trespasser,  and  therefore  defendant 
was  really  favored  by  the  theory  upon  whlcdi 
Ote  case  was  tried. 

\ve  are  of  opinion  that  the  plaintiff  was  a 
trespasser,  and  the  defendant's  liability,  if 
any  there  be.  must  be  gauged  by  the  care 
required  of  it  as  to  trespassers.  The  evi- 
dence shows  that  there  was  a  conductor  in 
charge  of  this  train,  and  tliat  neither  the 
conductor  nor  any  other  train  employ^  was 
authorized  to  employ  or  direct  persons  to 
perform  wotk  for  the  defendant  There  is 
nothing  In  the  record  to  show  any  such 
powers  or  duties.  The  act  of  the  brakeman 
In  directing  plaintiff  to  get  upon  the  moving 
car  to  set  a  brake  was  an  act  beyond  the 
scope  of  his  authority.  Snyder  v.  Railroad, 
60  Mo.  413;  Sherman  v.  Railroad,  72  Mo. 
62,  37  Am.  Rep.  423;  Milton  v.  Railroad, 
193  Mo.,  loc  cit  67,  91  S.  W.  949,  4  L.  R.  A. 
<N.  S.)  282.  If  the  direction  was  without 
authority,  it  was  not  such  as  would  make 
the  plaintiff  a  licensee  of  the  defendant  A 
license  could  only  be  granted  by  some  au- 
thorized act  of  the  defendant,  or  by  acquies- 
cence of  defendant  for  a  length  of.  time. 

The  status  of  plaintiff  being  fixed  as 
that  of  a  trespasser,  the  only  duty  owing  to 
him  by  the  defendant  was  to  nse  reasonable 
care  not  to  injure  him  after  he  was  discov- 
ered and  known  to  be  In  a  place  of  Immi- 
nent danger  or  peril.  In  some  of  the  cases 
applying  the  humanitarian  rule  it  Is  stated 
that  "If  defendant  knew,  or  by  the  exercise 
of  ordinary  care  might  have  known,  of  the 
Imminent  peril  of  deceased  in  time  to  have 
averted  the  accident  by  the  use  or  exercise 
of  ordinary  care  and  caution  upon  its  part, 
and  did  not  do  so,  then  the  plaintiff  is'  en- 
titled to  recover."  But  this  broad  rule  does 
not  apply  to  this  case.  In  this  case  it  is  In- 
cumbent npon  the  plaintiff  to  show  that  de- 
fendant or  Its  agents  actually  knew  that 
plaintiff  was  in  a  dangerous  place.  The 
rule  that  a  defendant  might  have  known  of 
the  dangerous  position  of  a  party  by  the  ex- 
ercise of  ordinary  care  only  applies  to  such 
cases  where  the  defendant  has  a  reason  and 
rlgjit  to  expect  persona  to  be  in  danger,  as 
at  a  public  crossing,  or  on  a  jtortlon  of  track 
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habitually  used  by  the  public,  or  such  other 
similar  conditions.  In  all  other  cases  the 
plaintiff  fails  unless  actual  knowledge  la 
shown.  As  shown 'by  his  instructions,  the 
plaintiff  in  this  case  understood  the  law  as 
do  we,  for  the  first  instruction  requires  ao 
tual  Imowledge  of  the  dangerous  position. 
Does  the  evidence  so  show?  We  shall  take 
the  engineer  and  brakeman  separately. 

The  iwsltlve  statement  of  the  engineer  is 
that  he  never  saw  the  boy  until  after  he  had 
fallen  to  the  ground.  For  the  plaintiff,  the 
evidence  shows  that  the  engineer  was  on 
the  south  side  of  the  cab  leaning  out  and 
looking  west  toward  where  the  pole  car 
stood,  taking  signals  from  this  brakeman, 
who  stood  on  the  ground  to  the  south  of  the 
main  track.  Two  things  must  be  shown  to 
convict  the  engineer:  (1)  That  he  saw  plain- 
tiff upon  this  car;  and  (2)  that  he  knew  the 
car  was  in  position  to  be  struck  by  the  cars 
in  his  train  when  he  backed  them  to  the 
west,  and  vrith  this  knowledge  proceeded  to 
bring  about  the  collision,  and  not  only  de- 
stroy his  master's  property,  but  injure  the 
plaintiff.  No  sane  man  believes  he  did  this. 
The  plaintiff's  whole  case  as  to  the  engineer 
rests  upon  the  theory  that  he  was  facing 
west  toward  where  this  car  was,  taking  sig- 
nals from  the  brakeman.  He  had  no  reason 
to  exi)ect  a  trespasser  npon  any  car.  He 
bad  no  reason  to  look  further  than  to  the 
signals  of  the  brakeman.  Under  the  evi-. 
dence  it  was  his  duty  to  watch  the  brake- 
man  for  signals,  and  in  this  very  case  the 
necessity  of  the  engineer  watching  the 
brakeman  who  gives  the  signals,  rather  than 
the  cars  or  trucks,  is  fully  demonstrated, 
for  it  appears  that  the  brakeman  finally 
discovered  danger  and  had  to  give  another 
signal  to  stop.  Defendant  explains  the  in- 
ability to  stop  by  showing  that  the  cars  for 
the  north  track  had  been  cut  loose  from  the 
engine,  and  whilst  the  engineer  stopped  the 
other  cars  and  bis  engine  attached  thereto 
be  could  not  stop  these  cars.  As  to  wheth- 
er this  was  a  fact  was  disputed  by  plain- 
tiff's evidence.  It  Is  also  shown  that  there 
were  a  number  of  box  cars  between  his  en- 
gine and  the  pole  car,  and  it  is  not  shown 
that  In  his  position  he  could  even  see  the 
track  upon  which  he  was  running.  He 
might  have  had  his  face  in  the  direction  of 
plaintiff,  and  no  doubt  did,  because  be  was 
taking  signals  from  the  brakeman,  which 
required  him  to  look  tu  the  dhrectlon  of 
plaintiff;  but  this  does  not  show  that  he 
saw  the  plaintiff,  or  saw  and  knew  that  the 
pole  car  was  not  in  the  clear.  The  evidence 
is  not  sufScient  to  convict  the  engineer,  nor 
the  defendant  for  the  alleged  negligence  of 
the  engineer. 

Now  as  to  the  brakeman.  His  position  Is 
different  from  that  of  the  engineer.  Under 
the  evidence  he  was  the  man  who  directed 
and  controlled  the  acts  of  the  engineer.  Up- 
on his  signals  the  engineer  moved.    He  was 
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tbe  man  In  charge  of  this  work  under  the 
record  evidence.  Under  plalntUTs  evidence 
the  car  had  not  cleared  the  main  track  In 
the  effort  to  "kick"  it  In'mi  the  aouth  track- 
Under  the  evidence  it  was  moving  eastward. 
As  to  how  far  it  wonld  have  to  move  to  oc- 
casion a  collision  with  cars  going  in  upon 
the  north  switch  track  is  not  apparent,  bat 
that  It  did  move  to  such  a  point  Is  apparent. 
The  evidence  for  plaintiff  shows  that  the 
brakeman  did  know  that  plaintiff  was  on 
that  car,  and  did  know  that  it  was  moving 
eastward,  and  that  it  either  was  In,  or 
might  soon  reach,  a  place  where  a  collision 
would  be  Inevitable.  Without  evidence  the 
court  knows  that  It  was  the  duty  of  this 
brakeman,  liaving  charge  of  the  switching, 
to  see  that  this  car  was  in  the  clear  before 
giving  orders  for  other  cars  to  be  "kicked" 
or  pushed  back  in  that  direction.  This  was 
a  duty  to  his  master.  But  extended  discus- 
sion of  this  Question  is  nnnecessary.  As 
above  stated,  the  brakeman  knew  the  boy 
was  on  the  car,  and  knew  the  car  was  mov- 
ing in  the  direction  from  which  the  other 
cars  were  to  come  upon  his  signal.  The  dis- 
tance was  evidently  short.  These  facts 
alone  render  the  position  of  a  boy  of  plain- 
tiff's age  a  perilous  one,  conditioned  upon 
tbe  movement  of  the  car  and  tbe  boy's  abil- 
ity to  mount  It  and  apply  the  brakes.  Un- 
der the  plaintiff's  evidence  all  this  was  ap- 
^  parent  to  the  brakeman.  The  boy  was  In  a 
'perilous  position  from  tbe  time  he  attempt- 
ed to  mount  the  car  to  the  moment  of  the 
accident,  and  this  was  known  to  the  brake- 
man.  As  to  tbe  brakeman,  the  evidence  is 
sufficient  to  take  the  case  to  the  jury.  He 
should  have  seen  that  the  car  had  been  stop- 
ped In  a  safe  position  before  giving  his  sig- 
nal. 

2.  It  is  next  contended  that  the  plaintiff 
was  guilty  of  contributory  negligence  In  go- 
ing upon  and  remaining  ui>on  the  pole  car. 
It  is  said  that  he  had  been  Jumping  cars 
for  some  five  years,  and  was  perfectly  fa- 
miliar with  switching  movements;  that  he 
was  15  years  old,  lacking  3  months,  and 
should  have  seen  the  peril  he  was  in  and 
protected  himself  by  Jumping  off  tne  car 
when  he  could  have  seen  that  it  was  in  a 
position  to  be  struck.  It  is  true  that  the  evi- 
dence showed  the  boy  to  have  Jumped  and 
ridden  upon  moving  cars  for  a  long  time 
prior  to  the  accident  It  is  also  true  that 
tbe  evidence  discloses  his  age  to  be  nearer 
16  than  14  years.  All  this  we  grant,  but  can 
it  be  said  that  there  was  such  contributory 
negligence  as  to  take  the  case  from  the  jury 
in  a  case  wherein  contributory  negligence 
would  be  an  effective  defense?  When  he 
boarded  the  car  it  was  under  the  direction 
of  an  experienced  man,  and  presumably 
such  experienced  man  would  not  have  di- 
rected the  act  if  it  amounted  to  negligence 
as  a  matter  of  law.  But  to  the  facts.  The 
car  was  moving  slowly,  and  the  boy  got  on 
it.    We  can't  say  that  was  so  negligent  as 


to  take  the  question  from  the  Jury,  even  if 
contribntoiy  negligence  were  a  matter  of  de- 
fense in  the  case.  When  on,  he  was  at- 
tempting to  set  the  brakes  and  stop  the  car; 
and  If,  in  such  act,  his  mind  was  diverted 
from  the  exact  position  of  the  car,  we  can 
hardly  denominate  that  negligence  as  a  mat- 
ter of  law.  Again,  in  going  there  he  had  a 
right  to  rely  upon  the  brakeman  not  giving 
a  signal  until  the  proper  time.  The  evi- 
dence also  shows  that  the  engine  and  cars 
were  backed  up  at  a  very  rapid  rate  of 
speed.  Under  all  these  facts  it  was  a  ques- 
tion for  the  Jury  to  say  whether  or  not  plain- 
tiff was  guilty  of  such  contributory  negli- 
gence as  would  bar  a  recovery,  If,  in  fact, 
a  question  of  contributory  negligence  is  in 
this  case  at  all,  which  question  we  reach 
later. 

We  conclude,  therefore,  that  the  demurrer 
to  the  testimony  was  properly  overruled. 

8.  Connected  with  the  foregoing  and  close- 
ly allied  thereto  is  another  contention  of  de- 
fendant, to  the  effect  that  the  court  refused 
to  give  Instruction  "a"  and  "b"  as  by  it  re- 
quested. These  two  instructions  submit  tbe 
question  of  the  alleged  contributory  negli- 
gence of  the  plaintiff  in  getting  upon  the 
car.  To  our  mind,  the  theory  upon  whlcli 
this  case  was  tried  upon  both  sides  fully 
answers  this  contention.  That  theory  was 
that  plaintiff  was  a  trespasser  and  had  no 
right  to  be  where  he  was,  and  that  if  he 
recovered  at  all  it  was  upon  tbe  humanita- 
rian rule.  The  petition  is  drawn  upon  the 
humanitarian  doctrine.  The  plaintiff's  case 
is  put  to  tbe  jury  upon  that  idea  and  none 
other.  The  humanitarian  doctrine  presup- 
poses negligence  or  contributory  negligence 
upon  the  part  of  the  party  Invoking  the 
rule.  That  doctrine  in  its  essence  is  that, 
"Conceding  that  I  am  guilty  of  negligence 
In  being  where  I  am,  yet  if  you  know  of  my 
peril  in  time  to  save  my  life  or  Umb,  by 
the  exercise  of  ordinary  care  on  your  part, 
then  it  is  your  duty  to  exercise  such  care, 
and  a  failure  to  so  do  renders  you  liable." 
In  this  case  there  was  no  error  in  refusing 
these  instructions. 

4.  It  is  next  urged  that  plaintiff's  instruc- 
tion No.  1,  supra,  is  In  a  measure  conflicting 
with  Nos.  4  to  7,  inclusive,  given  for  defend- 
ant. This  is  true.  Plaintiff's  instructiou 
permits  the  Jury  to  consider  the  negligence 
of  all  the  defendant's  employes  then  engaged 
in  the  operation  of  the  engine  and  cars, 
whilst  the  four  instructions  mentioned  lim- 
its it  to  the  negligence  of  the  engineer  alone. 
The  plaintiff's  instructions  permitted  a  re- 
covery upon  the  negligence  of  the  employes 
or  either  of  them.  PlaintilTs  instruction,  we 
think,  was  well  enough,  following,  as  it  did, 
the  petition.  Defendant's  instruction  Nos. 
4  to  7  were  erroneous  in  undertaking  to 
limit  the  right  of  recovery  to  the  negligence 
of  the  engineer  alone.  In  such  case,  tbe 
error  was  committed  in  defendant's  favor 
in  this  matter.     In  Christian  v.  Insurance 
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Co,  143  Mo.,  loc.  dt.  468,  45  S.  W.  209,  Sher- 
wood, J.,  said :  "A  long  while  ago  it  was  de- 
cided in  this  state  that  a  party  cannot  com- 
idaln  of  errors  In  an  instruction  given  at 
his  own  Instance;  Flowers  t.  Helm,  29  Mo. 
324.  This  ruling  was  thought.  Indisputably 
good  law  for  many  years.  Later  on,  how- 
ever, In  Bluedom  ▼.  Railroad.  106  Mo.  439, 
IS  &  W.  1103,  32  Am.  St  Rep.  615,  a  brand 
new  doctrine  was  proclaimed,  to  wit:  That 
if  the  instructions  of  a  plaintiff  in  a  damage 
suit  w»e  all  right  and  reg^ar,  but  one  ask- 
ed by  and  given  for  defendant  was  errone- 
ous and  In  conflict  with  the  correct  instruc- 
tions of  plaintiff,  and  the  latter  recovered, 
that  tills  conflict,  on  the  appeal  of  defend- 
ant, would  necessitate  the  reversal  of  the 
Judgment  •  •  *  In  other  words,  that 
self-invited  error  was  ground  for  reversal. 
But  this  heresy  was  not  long-lived;  It  re- 
ceived its  coup  de  grace  in  Baker  v.  Railroad, 
122  Mo.  533,  26  S.  W.  20.  So  that  having 
held  plaintiff's  Instructloh  7  Is  free  from  er- 
ror. It  must  needs  follow  thrrt  If  defendant's 
instruction  2  Is  In  conflict  therewith,  it  must 
be  erroneous,  and.  If  so,  defendant  takes  noth- 
ing by  reason  of  such  conflict." 

It  should  not  be  overlooked  that  this  swing 
brakeman  was  the  man  controlling  the  move- 
ments of  the  engine  and  the  cars  In  the  yard. 
Under  the  plaintiffs  Instruction,  the  jury 
could  have  well  found  for  the  plaintiff  on 
the  negligence  of  this  braknnan. 

Other  points  made  have  been  examined, 
but  tbese  are  the  only  ones  we  deem  neces- 
Riry  to  mention  in  further  detail. 

The  judgment  is  afflrmed.    AU  concur. 

On    Rehearing. 

It  Is  earnestly  Insisted  in  the  motion  for 
r^earlng  that  the  negligence  of  the  brake- 
man  was  never  submitted  to  the  Jury,  and 
that  therefore  the  Issue  found  by  this  court 
as  vital  to  defendant's  case  Is  an  entire  new 
theory  injected  here  for  the  first  time.  And 
It  Is  further  Insisted  that  the  petition  does 
not  count  upon  the  negligence  of  the  brake- 
man.  If  either  of  these  contentions  were 
well  founded,  there  would  be  error  In  the 
opinion,  but  they  are  not  as  we  read  the  petl- 
tl<m  and  the  Instructions. 

In  the  first  place,  the  petition,  after  stating 
that  plaintiff  was  placed  in  a  place  of  danger 
by  the  direction  of  the  brakeman,  then  pro- 
ceeds :  "That  while  plaintiff  was  so  engaged 
on  said  car,  and  was  In  said  place  of  peril, 
defendant  and  defendant's  said  conductor, 
agents,  servants,  and  employte  operating  said 
train,  knowing  that  plaintiff  was  on  said  car 
and  In  a  place  of  peril,  and  after  they  could 
have  known  It  by  the  exercise  of  ordinary 
care,  negligently  and  nnsklllfuUy  mismanag- 
ed the  said  engine,  cars,  and  train,  and  care- 
lessly and  negligently,  and  with  great  and 
unusual  and  unnecessary  force  and  violence, 
ran  said  engine,  and  freight  cars  attached 
thereto,  against  the  said  car  on  which  said 
plaintiff  was,  by  reason  of  which,"  eta 


This  petition  Is  certainly  broad  enough  to 
Include  the  brakeman.  It  Includes  In  its  al- 
legations not  only  all  the  agents  and  em- 
ployes of  defendant  but  the  defendant  it- 
self, the  language  being,  "defendant  and  de- 
fendant's said  conductor,  agents,  servants, 
and  employes  operating  said  train."  It  does 
not  stop  here,  but  it  avers  that  "they"  (re- 
ferring to  the  clause  above,  which  Included 
defendant  and  all  of  its  employes)  "negligent- 
ly and  unskillfully  mismanaged  the  said  en- 
gine, cars,  and  train,  and  carelessly  and 
negligently  *  •  •  ran  said  engine  and 
freight  cars  attached  thereto  against  the  said 
car  on  which  plaintiff  was,"  etc. 

So  that  it  Is  apparent  that  a  fair  construc- 
tion of  this  petition  leads  to  the  Inevitable 
conclusion  that  It  charges  the  Injury  to  plain- 
tiff to  have  been  occasioned  by  the  negligence 
of  the  brakeman,  as  well  as  by  the  negligence 
of  the  engineer  and  other  employes.  Then, 
going  for  a  minute  to  the  evidence,  it  is 
there  shown  that  the  middle  brakeman  was 
the  vice  principal  so  far  as  the  switching  of 
cars  was  concerned.  Under  the  evidence,  this 
peculiar  duty  was  to  get  the  switch  list 
from  the  station  agent  and  proceed  to  do  the 
switching.  Whilst  so  doing,  the  engineer 
acted  under  his  orders  and  signals.  When  he 
sl!?nale<l  to  the  engineer  to  come,  he  came, 
aiiU  when  he  signaled  to  hini  to  go,  he  went. 
He  was  In  fact  the  party,  at  that  time,  man- 
aging nnd  "operating"  that  train,  or  portion 
of  the  train.  He  was  In  charge  of  and  oper- 
ating that  train  In  the  doing  of  this  work. 
This,  under  the  testimony,  was  his  duty. 
.  Now,  was  this  negligence  submitted  to 
the  jury?  We  think  so.  Instruction  No. 
1  for  the  plaintiff,  among  other  things,  says : 
"That  defendant's  agents,  servants,  and  em- 
ployes In  charge  of  and  operating  and  man- 
aging an  engine  and  cars  attached  thereto 
saw  [he  said  Errett  Hall  and  his  said  peril 
and  danger,  and  became  tiware  thereof  hi 
time,  by  the  exercise  of  ordinary  care,  to 
have  avoided  Injuring  him,  and  that  the  de- 
fendant's said  agents,  servants,  and  employes 
in  charge  of  said  engine  and  cars  attached 
thereto  failed  to  exercise  such  ordinary  care, 
and  negligently  ran  said  engine  and  cars 
against  the  car  upon  which  said  Errett  Hall 
was,"  etc.  When  this  Is  read  In  connection 
with  the  portion  of  the  petition  above  Quoted, 
It  will  be  seen  that  the  Instruction  covers 
the  negligent  acts  of  the  same  persons  as  Is 
covered  In  the  petition.  It  covers  the  acts 
of  all  agents  and  employes  engaged  In  operat- 
ing the  train  at  the  time,  and  certainly  cov- 
ers the  negligence.  If  any,  of  the  brakeman, 
who,  under  the  evidence,  was  in  fact  the  con- 
trolling spirit  of  the  operation  of  the  train 
at  the  time. 

The  negligence  of  this  particular  employe 
was  not  only  pleaded,  but  submitted.  In  the 
original  opinion  we  discuss  fully  the  effect  of 
the  giving  of  an  erroneous  instruction  for  the 
defendant,  when  a  proper  one  had  been  given 
for  the  plaintiff,  and  will  not  reiterate  here. 
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Under  the  facti,  had  defendant  asked  and 
the  court  refused  an  Instruction  limiting  tlie 
liability  to  the  n^lgence  of  the  brakeman, 
tlie  defendant  would  have  been  in  condition 
to  complain. 

Other  points  made  are  sufficiently  answer- 
ed in  the  original  opinion. 

Motion  for  rehearing  OTerroled.  All  con- 
cur. 


GARRETT  T.  ST.  IiOUIS  TRANSIT  00. 

(Supreme  Court  of  Missouri,  DlTision  No.  1. 
March  81, 190».) 

1.  Btidknce  (g  219*)— Aduibsioiis. 

That  a  party  induced  a  witness  by  threats 
of  a  criminal  prosecution  to  return  to  the  state 
and  testify  is  not  admissible  as  an  admission  of 
such  party,  since  it  does  not  show  an  attempt 
to  improperly  influence  the  witness  or  his  tes- 
timony, in  the  absence  of  any  proof  Indicating 
an  evil  purpose  on  the  part  of  the  party. 

lEA.   Note.— For  other   cases,    see   Evidence, 
Cent.  TUg.  i  763 ;   Dec.  Dig.  {  219.*] 

2.  WiTNKSSBB  ({  S09*)  —  IiCFEA.CHHXifT— Evi- 
dence. 

In  an  action  against  a  street  railway  com- 
pany for  the  death  of  a  persoa  ejected  from 
thf  car  by  th<>  conductor  for  failure  to  pay  fare, 
the  fact  that  the  conductor,  testifying  for  the 
company,  refuted  to  testify  at  the  coroner's 
inquest,  on  advice  of  the  company's  attorney, 
on  the  ground  that  his  testimony  might  incrim- 
inate him,  was  inadmissible  to  impeach  him. 

[Ed.   Note. — ^For  other  cases,   see   Witnesses, 
Dec.  Dig.  {  309.*] 

3.  Witnesses  (|  393*)— Impeachment— Ihcoh- 
siSTENT  Statements. 

The  testimony  given  by  a  witness  at  the 
coroner's  inquest  is  admissihle  to  impeach  him, 
when  he  subsequently  testifies  in  a  court  regard- 
ing the  same  matter. 

[Ed.   Note. — For  other  cases,   see   Witnesses, 
Cent.  Dig.  {  1254;   Dec.  Dig.  {  393.*] 

4.  Witnesses  (J  305*)— Pbivilege— Waiver. 

A  witness  cannot  be  compelled  to  testify 
at  a  coroner's  inquest  where  be  believes  that  his 
testimony  will  incriminate  him;  but  he  may 
waive  bis  constitutional  right,  which  is  a  per- 
sonal privilege,  and  testify  on  all  matters  rel- 
evant to  the  case. 

[Ed.   Note. — For  other  cases,   see   Witnesses, 
Cent  Dig.  {$  1053,  1057 ;   Dec.  Dig.  $  305.*] 

B.  Oaebiebs   (J  304*)— INJUBDES   TO   Passen- 

OEBS — Care  Reqcibed. 

One  who  boards  a  street  car  with  no  in- 
tent to  pay  fare,  and  who  does  not  pay  fare 
when  requested  by  the  conductor,  and  who  re- 
fuses to  leave  the  car  on  the  demand  of  the 
conductor,  is  a  trespasser,  and  tbe  street  rail- 
way company  owes  to  him  only  the  duty  of 
not  unnecessarily  and  intentionally  injuring 
him. 

[Ed.    Note.— For   other   cases,    see    Carriers, 
Cent.  Dig.  Sf  1447,  14S0;  Dec.  Dig.  (  364.*] 

6.  CaBBTERB  (8  381*)— INJXTBIES  TO  Passenoeb 

—Action— Evidence. 

One  suing  a  street  railway  company  for  the 
death  of  a  person  ejected  from  a  car  by  the  con- 
ductor thereof,  and  basing  his  right  to  recover 
on  the  ground  that  decedent  was  a  passenger 
and  criminally  assaulted  by  the  conductor,  must 
show  not  only  that  decedent  was  assaulted  and 


killed  by  the  conductor,  bat  that  be  was  a  pas- 
senger. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Dec.  Dig.  {  381.*] 

7.  Cabbiebs   (S   370*)— PASBXNGXBa— Injtubiks 

— ^LlABILITT. 

Where,  on  the  refusal  of  a  passenger  to 
pay  fare  when  demanded  by  the  conductor,  a 
fight  ensued,  wbidi  was  brought  on  by  the  pas- 
senger or  voluntarily  entered  into  by  him  dur- 
ing which  the  passenger  was  thrown  or  fell 
from  tbe  car  and  received  injuries  causing  his 
death,  the  carrier  was  not  liable  for  the  acts 
of  the  conductor. 

[B^d.  Note.— For  other  cases,  see  Carriers, 
Dec.  Dig.  i  370.*] 

8.  Death  (t  14*)— AcnoR  fob  Death— Stat- 
utes. 

To  authorize  a  recovery  under  Rev.  St. 
1899,  I  2864  (Ann.  St.  1906,  p.  1637),  anthoi^ 
izing  recovery  for  the  death  of  a  person  from 
the  negligence  or  "criminal  intent"  of  any  serv- 
ant in  charge  of  trains,  etc.,  the  evidence  must 
show  a  criminal  intent,  followed  by  criminal 
conduct  resulting  in  the  fatal  injury. 

[Ed.  Note.— For  other  cases,  see  Death,  Dec. 
Dig.  I   14.*] 

Appeal  from  St  Xjonia  Circnit  Court;  Dan- 
iel O.  Taylor,  Judge. 

Action  by  Annie  Garrett  against  the  St. 
Louis  Transit  Company.  From  a  Judgment 
for  defendant,  plaintUt  appeals.    Affirmed. 

The  plaintiff  filed  this  suit  in  the  circuit 
court  of  the  city  of  St  Louis  on  April  8, 
1904,  against  the  defendant,  for  the  recovery 
of  $5,000  damages  for  the  alleged  wrongful 
killing  of  her  husband,  John  Garrett,  on  the 
28th  day  of  March,  1901,  by  one  of  defend- 
ant's conductors,  in  charge  of  a  car  on  tbe 
Olive  street  line,  while  attempting  to  eject 
Garrett  for  the  alleged  failure  to  pay  his 
fare.  The  petition  was  in  three  counts,  and 
a  trial  was  had  thereon  before  the  court  and 
a  Jury,  which  resulted  In  a  verdict  and  Judg- 
ment for  defendant ;  and,  the  court  refusing 
a  new  trial,  the  cause  was  brought  here  by 
the  plaintiff  for  review. 

The  first  count  of  the  amended  petition 
was  as  follows: 

"That  on  the  28th  day  of  March,  1904,  the 
plaintiff's  said  husband,  John  Garrett,  enter- 
ed and  was  received  by  the  defendants  as  a 
passenger  on  an  east-bound  car  of  the  defend- 
ants on  the  said  Olive  street,  at  Beaumont 
street,  on  their  said  line  of  street  railroad; 
that  while  the  plaintUTs  said  husband  was 
riding  on  said  car  on  the  rear  platform  there- 
of, and  while  said  car  was  running  at  a 
rapid  rate  of  speed  on  the  said  Olive  street, 
between  Jefferson  avenue  and  Twenty-Third 
street,  the  defendants'  conductor,  in  charge 
of  their  said  car,  and  whilst  running,  con- 
ducting, and  managing  said  car  as  the  agent, 
servant,  and  employ£  of  the  defendants, 
wrongfully  and  forcibly  attempted  to  eject 
the  plaintiff's  husband  from  said  car,  and  In 
so  doing  caused  the  plaintiff's  said  husband 
to  fall  from  said  car  while  said  car  was  in 
rapid  motion,  and  to  strike  the  street  with 
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grwt  force  and  violence,  whereby  the  plaln- 
tira  said  husband  snatalned  Injuries  from 
vhich  he  died  In  the  said  city  of  St.  Louis 
on  the  13th  day  of  March,  1901,  and  within 
ill  (6)  months  prior  to  the  commencement 
ot  this  action ;  that  said  acts  of  the  defend- 
HDts'  said  conductor  In  attempting  to  eject 
tbe  plalntUTs  said  husband  from  said  car, 
and  In  causing  him  to  fall  therefrom,  were 
done  negligently  and  with  criminal  intent 
and  that  tbe  injuries  sustained  by  the  plaln- 
tUTs said  husband,  and  from  which  he  died 
as  aforesaid,  resulted  from,  and  were  occa- 
doned  by,  said  negligence  and  criminal  In- 
tent of  tbe  defendants'  said  agent,  serrant, 
and  employ^,  to  wit,  the  conductor  aforesaid, 
whilst  running,  conducting,  and  managing  the 
defendants'  said  car;  and  that  by  reason  of 
the  death  of  the  plalntUTs  said  husband, 
caused  as  aforesaid,  an  action  has  accrued  to 
tbe  plaintiff  to  sue  for  and  recover  from  the 
defendants  the  sum  of  five  thousand  dollars 
($j,000)."  Wherefore,  the  plaintiff  prays 
judgment,  etc. 

Tbe  second  count  is  the  same  as  the  first, 
with  tbe  exception  that  It  charges  that  the 
wrongful  acts  complained  of  and  which  re- 
sulted In  the  death  of  plaintiff's  husband 
were  done  negligently.  Tbe  third  count  is 
also  the  same  as  the  flrst,  with  the  exception 
that  it  charges  that  the  wrongful  acts  of  the 
condnctor  of  defendants  which  resulted  in 
tbe  death  of  plalntUTs  husband  were  done 
with  criminal  intent. 

The  answer  of  defendant,  St  Louis  Trans- 
it Company,  omitting  formal  parts,  is  as  fol- 
lows: 

"Now  comes  the  St  Louis  Transit  Com- 
pany, and  answers  the  three  counts  of  plaln- 
tilTs  petition  as  follows: 

"This  defendant  denies  each  and  every  al- 
legation in  each  and  every  count  contained. 

"This  defendant  further  answering  each 
and  every  count  states  that  John  Oarrett 
boarded  tbe  street  car  mentioned  In  each 
count  and  refused  to  pay  a  fare  thereon, 
and  after  riding  some  blocks  insisted  upon 
leaving  said  car  without  paying  fare,  and 
while  said  car  was  In  motion,  by  reason  of 
which  insistence  of  his  be  sustained  the  In- 
juries, if  any,  mentioned  in  each  count  of 
plalntUTs  petition. 

''Itila  defendant  further  answering  each 
and  every  count  of  plalntifiCs  petition,  stated 
that  John  Garrett  mentioned  In  each  count 
thereof,*  boarded  a  street  car  and  attempted 
to  pull  the  conductor  off  said  car  while  it 
was  In  motion,  and  while  struggling  with  the 
conductor,  and  when  about  to  succeed  In  pull- 
ing him  off  tbe  car,  a  person  unknown  to  this 
defendant  kicked  said  Qarrett  and  caused 
him  to  release  his  hold  upon  said  conductor 
and  fall  to  the  ground,  whereby  he  received 
tbe  injuriea,  if  any,  alleged  in  each  count  of 
the  plalntUTs  petition. 

"Wherefore,  having  fully  answered,  this 
defendant  asks  to  be  discharged  with  its 
coata." 


The  answer  of  tbe  defendant  United  Rail- 
ways Company  of  St  Louis  Is  a  general  de- 
nial. 

Plaintiff's  evidence  tended  to  prove  that  at 
the  time  of  the  injury  and  death  of  John 
Garrett  he  and  plaintiff  were  husband  and 
wife,  and  that  be  died  of  the  injuries  re- 
ceived, at  the  City  Hospital,  in  tbe  city  of 
St  Louis,  on  March  30,  1904. 

On  the  2Stb  of  tbe  same  month,  about  6 
o'clock  p.  m.,  John  Garrett  boarded  an  east- 
bonnd  Olive  street  car  at  Beaumont  street, 
and  stood  on  the  steps  of  the  rear  platform 
of  the  car.  What  occurred  after  the  car 
reached  Jefferson  and  Olive  streets,  the  point 
where  the  injury  occurred.  Is  well  told  In  the 
language  of  plaintiff's  witnesses,  as  substan- 
tlally  stated  In  ai>pellant's  abstract  of  the 
record,  which  is  as  follows: 

Direct  examination: 

Mrs.  Hannah  Williams  testified  that  Bh« 
was  a  laundress,  living  In  St  Louis.  That 
she  was  acquainted  with  John  Garrett  That 
on  March  2S,  1904,  about  6  p.  m.,  she  boarded 
an  east-bound  Olive  street  car  at  Sarah  and 
Olive  streets,  intending  to  get  off  at  Jefferson 
and  Olive  streets.  When  the  car  reached 
Beaumont  and  Olive  streets,  John  Garrett 
boarded  It  When  the  car  reached  Jefferson 
and  Olive  It  stopped  on  the  east  side  of  Jef- 
ferson and  witness  got  off.  When  she  came 
out  of  the  door  of  the  car  to  get  off,  Garrett 
was  standing  on  the  rear  of  the  back  plat- 
form ;  the  conductor  was  in  front  of  him, 
with  his  right  hand  holding  Garrett's  left 
arm.  After  witness  got  off  car  she  turned 
around  and  saw  the  car  going  east  Garrett 
was  standing  on  the  step  with  his  back  to 
tbe  sidewalk.  The  condnctor  was  in  front  of 
him,  wltb  bis  hand  on  Garrett's  shoulder. 
Garrett  was  standing  about  the  middle  of  the 
first  or  second'  step,  in  front  of  the  upright 
Iron  bar,  which  runs  from  the  middle  of  the 
step  to  tbe  roof  of  the  back  platform.  His 
back  was  to  the  south,  and  the  conductor  was 
facing  him,  and  right  up  against  him  wltb 
the  Iron  bar  between  them.  As  the  car  pro- 
ceeded, witness  noticed  conductor  give  Gar- 
rett a  shove,  and  Garrett  fell  backwards  to 
the  street,  Garrett  at  the  time  of  the  shove 
having  one  hand  on  tbe  upright  bar.  At  the 
time  the  conductor  shoved  Garrett  a  crowd 
came  out  of  the  car,  and  some  one  kicked 
Garrett  but  witness  could  not  tell  who  it  was 
that  kicked.  This  kick  followed  tbe  shove. 
Witness  went  down  to  where  Garrett  was 
lying;  blood  was  coming  out  of  his  mouth. 
Garrett  fell  about  a  half  block  east  of  Jef- 
ferson avenue,  the  car  going  at  a  rapid  speed 
at  the  time.  Witness  went  near  euough  to 
observe  whether  or  not  there  was  any  odor 
of  liquor  on  Garrett's  breath,  but  did  not  no- 
tice any. 

Dr.  Melssenbach  testified  that  he-  was  a 
physician  residing  in  St,  Louis.  On  March 
28,  1904,  some  one  came  to  bis  ofllce  and  re- 
quested him  to  go  down  on  the  street  to  see 
a  man.    He  found  a  colored  man  lying  with 
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his  head  towards  the  east,  his  heels  towards 
the  west ;  he  was  uDconscIous ;  blood  coming 
from  his  nostrils;  breathing  seemed  labored; 
the  eyes  did  not  act  alike;  he  did  not  re- 
spond to  any  stimulant ;  was  thoroughly  un- 
conscious; blood  was  coming  from  one  ear, 
and  slight  bruise  on  forehead.  He  was  taken 
to  the  City  Hospital.  Witness  saw  this  man 
next  morning  at  the  City  Hospital,  between 
10  and  12  o'clock;  he  was  unconscious,  ly- 
ing in  bed  with  bandages  around  his  head, 
dark  blood  coming  from  nose  and  mouth. 
When  he  saw  the  man  lying  in  Olive  street 
he  examined  him  to  see  if  he  could  detect 
the  odor  of  alcohol,  but  found  no  evidences  of 
it,  although  he  smelted  the  nostrils  and 
breath.  The  man  was  lying  about  one-third 
of  the  distance  from  Jefferson  avenue  to  the 
next  street  when  witness  saw  him. 

Dr.  Nies  testified  that  In  March,  1904,  he 
was  an  interne  at  the  City  Hospital ;  that  he 
recalled  John  Oarrett  being  brought  there; 
Garretfs  skull  was  fractured  on  the  back  of 
his  head ;  he  died  about  7  a.  m.,  March  30th. 
Witness  saw  nothing  other  than  the  frac- 
tured skull  which  could  have  caused  death. 

August  White  testified  that  he  was  13  years 
of  age,  and  resided  at  2627  Olive  street,  St 
Louis,  and  was  a  newsboy,  and  was  such  in 
the  spring  of  1904.  Witness  boarded  the  car 
on  which  Garrett  was  riding  at  Beaumont 
for  the  purpose  of  selling  papers.  He  noticed 
Oarrett  get  on  at  Beaumont  street.  Witness 
did  not  notice  anything  happen  before  the 
car  left  Olive  and  Jefferson  avenue.  After 
the  car  left  Jefferson  avenue  and  had  pro- 
ceeded to  about  the  middle  of  the  block,  Gar- 
rett was  kicked  off.  Witness  saw  the  kick, 
but  did  not  notice  who  gave  it.  Garrett  was 
standing  on  the  back  step  of  the  car  when 
the  kick  was  delivered,  and  the  conductor 
was  standing  close  to  him.  After  the  kick, 
Oarrett  fell  out  into  the  street.  The  car  did 
not  go  very  far  after  Garrett  fell.  Witness 
remained  on  the  car  until  it  stopped. 

Cross-examination : 

Witness  did  not  see  Garrett  or  the  conduct- 
or have  hold  of  one  another;  he  saw  the 
kick,  but  did  not  see  who  gave  it,  he  being 
on  the  north  side  of  the  platform  selling  pa- 
pers at  the  time. 

Direct  examination: 

John  P.  Krldzer  testified  that  he  resided 
In  St.  Louis,  and  was  a  paper  ruler  by  trade. 
On  the  evening  of  March  28,  1904,  between 
5:30  and  6  p.  m.,  he  was  standing  on  the 
southwest  corner  of  Olive  street  and  Jeffer- 
son avenue,  looking  north ;  he  saw  the  car 
on  which  Garrett  was  riding  coming  east 
Oarrett  and  the  conductor  were  on  the  back 
platform,  the  conductor  standing  in  front 
of  Garrett  He  came  toward  Garrett  with 
his  right  arm  raised  and  his  index  finger 
out;  witness  could  not  hear  what  words 
were  spoken.  The  conductor  was  standing 
on  the  west  end  of  the  platform  and  near 
the  south  side;  the  conductor  was  east  of 
Garrett  and  facing  west    The  car  stopped 


at  Olive  and  Jefferson,  and  a  colored  woman 
got  off.  The  car  then  proceeded  down  Olive 
street  at  a  fast  rate  of  speed,  and  increased 
its  speed  as  it  proceeded.  The  conductor 
went  towards  Oarrett,  and  the  latter  moved 
off  towards  the  edge  of  the  platform;  the 
conductor  followed  him,  and  Garrett  got 
down  on  the  step  and  stopped  there  about 
where  the  Iron  bar  runs  up.  When  the  car 
had  proceeded  atwut  two-fiftlis  of  a  block 
from  Jefferson  avenue,  some  one  came  out 
and  stood  next  to  the  conductor ;  then  some 
one  kicked  Garrett,  and  he  fell  off  back- 
wards. .  Witness  could  not  tell  who  delivered 
the  kick.  At  the  time  of  the  kick  Garrett 
was  standing  with  the  right  hand  holding  the 
upright  Iron  bar,  and  the  left  holding  the 
lai)el  of  the  conductor's  coat  and  his  right 
shoulder  even  with  the  iron  bar ;  Garrett  did 
not  reach  down;  witness  examined  Garrett 
after  he  fell,  and  saw  the  print  of  the  kick 
on  his  clothes  over  the  lower  part  of  tbo 
stomach. 

Redirect  examination: 

As  Oarrett  moved  away  from  the  con- 
ductor, the  latter  followed  him,  shaking  his 
finger  at  him.  It  was  still  light  enough  to 
see  when  the  accident  occurred.  "Mr.  Swarts : 
I  understand  there  is  not  objection  raised  to 
this  copy  of  the  evidence  taken  at  the 
coroner's  inquest,  which  is  not  certified  to. 
I  desire  to  offer  the  testimony  of  B.  D. 
Crady,  taken  at  the  inquest.  He  was  the 
conductor  of  that  car.  (Defendant's  counsel 
object  to  the  offer  of  the  testimony  before 
the  coroner  as  incompetent,  immaterial,  and 
irrelevant  The  objection  was  sustained.  To 
which  ruling  of  the  court,  plaintiff,  by  her 
counsel,  then  and  there  excepted  at  the 
time.)" 

Morton  Jourdan,  called  by  plaintiff  (oath 
waived).  Mr.  Jourdan  did  not  Imow  whether 
or  not  Mr.  Walsh,  of  the  claim  department  of 
the  St  Louis  Transit  Company,  ever  repre- 
sented that  company  in  inquests  before  the 
coroner.  He  may  have  done  so  without  his 
knowledge.  Counsel  for  plaintiff  here  offer 
the  deposition  of  H.  D.  Crady,  filed  in  the 
case,  and  offered  to  read  therefrom  the  fol- 
lowing questions  and  answers:  "Q.  Do  you 
know  your  wife  wrote  a  letter  of  this  pur- 
port to  the  company,  dated  November  6, 
1904?  'Mr.  Palmer'— who  is  he?  A.  Claim 
agent  Q.  A  letter  as  follows:  'Mr.  Palmer, 
St  Louis,  Mo. — Dear  Sir :  I  received  your 
letter  a  few  days  ago  and  was  very  much 
surprised  that  you  wanted  my  husband  for  a 
witness.  It  is  a  wonder  you  did  not  keep 
him  there  while  you  had  him.  How  much  ia 
his  presence  at  that  trial  worth  to  you,  and 
what  are  you  willing  to  give?  I  am  not  sure 
that  he  can  get  off  at  that  time  or  not,  but 
you  name  your  figure  and  if  it  la  large 
enough,  I  will  let  yon  know  where  yon  can 
find  him.  He  is  doing  very  well  now  and 
will  not  come  unless  there  are  some  induce- 
ments. So  awaiting  your  reply,  I  am,  Yours 
sincerely,  Mrs.  H.  D.  Crady.'     A.  I  do  not 
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know  whether  Bhe  did  or  not.  I  really  never 
paid  mnch  attention  to  it.  Q.  Did  yon  In- 
stmct  her  to  send  such  a  letter  as  that? 
A.  No,  sir.  Q.  Did  yoa  ever  discuss  with  her 
the  sending  of  such  a  letter?  A.  No,  sir. 
Q.  Where  were  yon  on  the  11th  day  of  No- 
rember?  A.  I  was  here  In  November.  Q. 
Now,  In  reply  to  that,  I  will  ask  yon  If 
.  your  wife  ever  received  a  letter  In  reply  to 
that  letter?  A.  I  think  bo.  Q.  Did  she  turn 
tliat  letter  over  to  you?  A.  I  think  I  read  It 
over;  yes,  sir.  Q.  Is  it  not  a  fact  that  that 
letter  Informed  you  that  you  bad  better  give 
your  testimony  In  this  case,  or  you  probably 
be  indicted  for  manslaughter?  A.  That  let- 
ter said  something  about  that  Q.  Who  was 
that  letter  from?  A.  That  letter  was  from — 
I  fcHTget  bis  name;  I  never  saw  any  letr 
ter  from  Palmer.  I  forget  the  man's  name. 
Q.  What  position  did  he  hold?  A.  I  think 
he  is  under  Palmer ;  Kavanangh  Is  his  name. 
Q.  I  wUl  ask  you  to  produce  the  letter  and 
turn  it  over  to  the  notary  public  to  be  at- 
tadied  to  this  deposition;  will  you  do  it? 
A.  I  expect  the  letter  is  destroyed.  I  do  not 
expect  it  can  be  done.  Q.  I  want  to  make 
the  request  that  you  produce  it  and  give  it 
to  the  notary.  A.  If  I  have  it  I  will,  and 
if  I  have  not,  I  cannot.  (Not  found;  mem- 
orandnm  by  notary.)  Q.  Did  the  defendants 
in  tills  case  agree  to  pay  you  any  money  for 
your  testimony  in  this  cause?  A.  No,  sir. 
Q.  Did  you  ever  write  to  your  wife  and  sug- 
gest that  she  write  them  for  money?  A.  No, 
sir.  Mr.  Joordan:  We  object,  for  the  rea- 
son. If  the  deposition  of  the  witness  is  offer- 
ed, we  are  entitled,  and  the  Jury  are  entitled, 
to  have  it  all.  We  object  to  selecting  out 
one  or  two  extracts  and  offering  it  in  that 
way.  Mr.  Swarts:  As  an  admission,  plaintiff 
offers  this  irnrt  of  Conductor  Crady's  deposi- 
tion. The  Court:  That  does  not  apply  to 
this  situation.  (Defendant's  objection  is  sus- 
tained by  the  court,  to  which  ruling  of  the 
court  plaintiff,  by  her  counsel,  then  and  there 
exerted  at  the  time.)" 

Plaintiff  there  rested  her  case. 

The  defendant  the  United  Railways  Ck>m- 
pany  Interposed  a  demurrer  to  the  plalntlfTs 
evidence,  which  was  by  the  court  sustained, 
and  Judgment  went  for  it  accordingly;  but 
as  plaintiff  failed  to  ai^ieal  therefrom.  It 
will  be  unnecessary  to  notice  further  that 
company. 

The  defendant,  the  transit  company,  also 
artced  an  instruction  in  the  nature  of  a  de- 
murrer to  the  evidence,  telling  the  Jury  that 
plaintiff  could  not  recover '  on  the  second 
count  of  the  petitloii,  which  was  by  the  court 
given,  to  which  action  plaintiff  duly  ex- 
cepted. 

Defendant's  testimony  was  sntHitantially  as 
follows,  as  appears  from  appellant's  al>- 
stract: 

Direct  examination: 

WllUam  Hawkins  testified  that  at  the  time 
of  the  accident  he  was  standing  on  the  south 
aide  <A  Olive  street,  east  of  Jefferson  ave- 


nue; witness  saw  the  car  on  which  Osrrett 
was  riding  coming  east  on  Olive  street;  Gar- 
rett was  on  the  back  platform,  holding  the 
upright  iron  bar  with  one  hand  and  the 
handhold  with  the  other ;  the  conductor  had 
hold  of  his  shoulder;  Garrett  looked  as 
though  he  had  started  to  jump  off,  when  he 
fell  back  on  the  street;  there  were  several 
people  on  the  rear  platform.  Witness  did 
not  see  a  lick  struck  nor  a  kick,  nor  did  he 
see  conductor  shove  Garrett;  he  was  look- 
ing towards  Garrett  and  the  conductor  at  the 
time. 

Cross-examination: 

Witness  was  standing  about  20  or  35  feet 
from  Jefferson  avenue;  the  conductor  put 
his  hand  on  Garrett's  shoulder,  then  rung  the 
bell;  the  minute  Garrett's  feet  struck  the 
ground  the  conductor  pulled  the  bell.  Wit- 
ness' idea  was  that  Garrett  attempted  to 
Jump  and  struck  solidly  on  his  feet,  which 
went  out  from  under  him  and  he  fell. 

Direct  examination: 

Ira  B.  Benson  testified  that  In  the  latter 
part  of  March,  1904,  witness  was  a  motorman 
for  the  St  Louis  Transit  Company ;  he  quit 
that  company  the  last  of  April,  1904,  and 
at  the  time  of  the  trial  was  a  plumber.  On 
the  day  of  the  accident  he  was  motorman  of 
the  car  following  the  one  on  which  Garrett 
was  riding;  he  noticed  Garrett  get  aboard 
at  either  Le£Bngwell  avenue  or  Beaumont 
street  Witness'  car  was  following  from 
three  or  four  blocks  to  two  car  lengths ;  he 
saw  the  conductor  go  to  Garrett  several 
times  before  the  car  reached  Jefferson  ave- 
nue ;  when  the  car  got  to  Jefferson  It  stopped 
an  unusually  long  time.  Witness  stopped  at 
the  crossing  of  Jefferson  avenue,  and  the 
conductor  of  the  car  In  front  held  It  so  long 
that  he  rang  bis  gong  for  him  to  go  ahead ; 
the  conductor  and  Garrett  were  standing 
near  the  edge  of  the  platform ;  the  conductor 
laid  his  hand  on  Garrett's  shoulder,  but  did 
not  strike  him;  Garrett  stopped,  facing  to- 
ward the  conductor,  at  the  edge  of  the  plat- 
form, within  a  foot  of  the  steps ;  the  car  had 
gone  about  75  feet  from  Jefferson  avenue 
when  tills  occurred.  The  conductor  was 
holding  the  rod  with  both  hands;  Garrett 
had  given  a  Jerk,  when  a  passenger  on  the 
platform  kicked  or  struck  Garrett  in  the 
stomach;  Garrett  then  turned  loose  of  the 
conductor  and  stepped  back.  The  car  went 
down  to  Twenty-Third  and  Olive  before  it 
stopped. 

Cross-examination: 

At  the  time  Garrett  was  kidced  off  the  car 
on  which  he  was  riding  it  was  going  about 
20  miles  an  hour.  Before  the  car  on  which 
Garrett  was  riding  left  Jefferson  avenue  the 
conductor  was  standing  on  the  platform  in 
front  of  him,  and  Garrett  was  on  the  step; 
part  of  the  time  the  conductor  had  had  hands 
on  Garrett's  shoulder,  and  was  talking  to 
him,  apparently.  As  the  car  started  down 
Olive  street  Garrett  had  his  left  hand  on 
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the  rod.  When  the  car  had  gone  about  60  or 
65  feet  Garrett  took  his  hand  off  of  the  rod, 
the  car  then  going  about  16  miles  an  hour; 
reached  down  and  grabbed  the  conductor 
about  the  legs ;  then  some  one  came  out  and 
kicked  two  or  three  times;  while  this  kick- 
ing was  being  done  the  conductor  struggled 
to  his  feet,  he  having  fallen  to  the  platform, 
and  held  himself  by  the  rod.  Witness  was 
about  75  feet  behind  Garrett  and  the  con- 
ductor when  Garrett  grabbed  the  latter's 
legs. 

Defendant  offered  the  deposition  of  Hugh 
D.  Crady,  taken  in  this  case  at  Ft  Worth, 
Tex.,  on  behalf  of  defendants: 

Witness  testified  that  he  was  living  In  Ft 
Worth,  Tex. ;  he  was  conductor  on  the  car 
from  which  Garrett  fell.  Garrett  boarded 
the  car  at  2700  or  2800,  and  refused  to  pay 
his  fare,  and  witness  told  him  he  would 
have  to  pay  his  fare  or  get  off ;  Garrett  said 
he  was  only  going  a  short  distance  and  was 
not  going  to  pay.  Witness  told  him  to  do  one 
or  the  other,  and  Garrett  said  he  would  not 
get  off,  whereupon  witness  took  hold  of  him, 
and  while  doing  so  Garrett  told  him  that  if 
be  did  not  let  go  of  him  he  would  take  him 
off,  too,  and  grabbed  witness  around  the 
ankles.  Witness  had  hold  of  the  lapel  of 
Garrett's  coat  with  one  hand,  and  the  upright 
iron  rod  in  the  center  with  the  other.  Wit- 
ness did  not  know  what  happened,  but  Gar- 
lett  let  go  and  fell  backwards;  he  did  not 
know  whether  or  not  some  one  kicked  Gar- 
rett Witness  Jumped  off  of  car  and  went  to 
where  Garrett  was  lying,  and  left  'him  in 
charge  of  a  conductor  who  was  laying  off. 
Witness  did  not  attempt  to  strike  or  kick 
Garrett,  nor  did  be  see  any  one  else  do  so; 
bis  object  in  holding  to  him  was  that  he 
should  pay  his  fare  and  not  get  off  in  the 
middle  of  the  block  while  the  car  was  going. 
There  were  several  passengers  on  the  back 
platform  at  the  time. 

Cross-examination: 

When  Garrett  got  on  the  car  he  said  he 
would  not  pay  any  fare;  he  stood  on  the 
step,  and  leaned  up  against  the  post  in  the 
center ;  he  did  not  get  off  of  the  step.  Wit- 
ness did  not  make  him  get  off  of  the  car  at 
Jefferson  avenue,  because  he  thought  that  be 
would  pay  his  fare ;  as  soon  as  the  car  left 
Jefferson  avenue  he  took  hold  of  Garrett,  be- 
cause he  thought  that  he  was  going  to  get 
off  of  the  car;  and,  besides,  witness  wanted 
to  collect  his  fare. 

Witness  denied  in  his  deposition  that  he 
made  the  following  statement  to  Police  Of- 
ficer Thomas  F.  Cuddihee:  "Garrett  got  on 
my  car  at  Twenty-Seventh  and  Olive  and  re- 
fused to  pay  his  fare,  saying  he  was  only  go- 
ing a  short  distance,  and  I  told  him  he  would 
have  to  get  off  at  Jefferson  avenue  if  he 
did  not  pay  his  fare.  He  did  not  get  off  at 
Jefferson  avenue,  and  after  leaving  Jefferson 
avenue  he  started  to  get  off  the  car,  and  in 
order  to  keep  the  man  from  falling  I  caught 
hold  of  him — ^In  order  to  keep  him  from  fall- 


ing— in  the  meantime  a  citizen  was  going  to 
get  off  at  Twenty-TIiird  street,  and  in  Jar- 
ring up  against  him  he  knocked  him  off." 
Witness  admitted  tliat  he  did  make  a  state- 
ment to  the  oflScer,  but  not  the  above  one. 
He  could  not  tell  whether  he  said  to  the 
motorman,  G.  W.  Haase,  "Only  a  man  fell 
off  the  car."  Witness  attended  the  coroner's 
inquest  held  over  Garrett ;  he  made  a  state- 
ment but  did  not  suppose  that  it  could  be 
called  testifying.  He  was  asked,  at  the 
coroner's  inquest,  and  stated  the  car  on 
which  he  and  Motorman  G.  W.  Haase  were 
running  on  March  28,  1904,  about  6  o'clock 
p.  m.;  he  was  also  asked  if  John  Garrett 
was  on  the  car,  and  stated,  that  there  was  a 
colored  man  on  the  car ;  he  did  not  know  his 
name. 

At  the  taking  of  the  deposition  the  follow- 
ing questions  were  asked  and  answers  given, 
which  counsel  for  defoidant  omitted  to  read, 
but  which  counsel  for  plaintiff  offered  to 
read  as  a  part  of  defendant's  testimony,  and 
also  in  rebuttal  for  the  Impeachment  of 
Grady's  testimony:  "Q.  Were  you  asked  the 
following  question  at  the  coroner's  inquest: 
'Will  yon  make  a  statem^it  to  the  Jury?  A. 
I  was.  Q.  And  to  the  question,  did  you  make 
reply  as  follows:  'I  do  not  care  to  make  a 
statement  to  the  Jury.'  A.  Xes,  sir.  Q.  Were 
you  asked  at  the  same  inquest  why  yon  did 
not  care  to  make  a  statement?  A.  I  was. 
Q.  And  did  you  reply  to  that:  'Well,  my  at- 
torney told  me  not  to.'  A.  I  did.  Q.  Then 
were  you  asked  at  the  same  inquest:  'Well, 
what  attorney,  the  attorney  for  the  transit 
company?*  A.  I  was.  Q.  Did  you  answer 
that:  'Well,  yes,  sir.'  A.  I  said  for  the 
transit  company  and  for  my  personal  inter- 
ests, too.  Q.  Were  you  asked  this  question 
at  the  same  inquest:  'Are  you  afraid  you 
will  incriminate  yourself?  A.  I  was.  Q. 
And  did  you  reply  to  that  question,  at  the  in- 
quest: 'Yes,  sir.'    A.  No,  sir." 

All  of  which  above  set  out  questions  and 
answers  were  objected  to  by  counsel  for  de- 
fendant when  said  deposition  was  being  read 
at  the  trial,  and  the  objection  sustained  by 
the  court  to  which  action  of  the  court  the 
plaintiff,  by  her  counsel,  then  and  there  ex- 
cepted at  the  time. 

Witness  was  discharged  by  the  traitsit 
company  about  August  1,  1904,  and  then  left 
St  Louis  and  went  with  his  wife  to  Mdy- 
ville,  B:y.,  to  visit  relatives  of  his  wife ;  from 
Eddyville  he  went  to  various  places,  and 
finally  to  Ft  Worth,  Tex.,  where  he  was  liv- 
ing with  his  wife  when  his  deposition  was 
taken.  The  wife  of  the  witness  had  forward- 
ed to  him  one  letter  which  she  received  from 
the  transit  company,  and  had  received  one 
after  she  came  to  Ft  Worth ;  witness  did  not 
have  the  letters  with  him. 

Witness  testified  that  the  car,  after  it  left 
Jefferson  avenue,  was  going  about  10  miles 
an  hour ;  that  he  stepped  off  of  it  while  It 
was  going  at  the  same  rate  as  it  was  when 
Garrett  fell  off.    Witness  did  not  take  bold 
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of  Gari«tt  to  push  him  off,  nor  did  he  kick 
htzn  off. 

Redirect  examination: 

Witness  smelt  the  odor  of  whisky  on  Gar- 
rett's iK'eath,  but  could  not  say  that  he  was 
under  the  Influence  of  liquor.  Witness  ap- 
peared to  give  his  deposition  in  answer  to 
a  Bobpoena,  and  had  not  been  offered  any 
retrard  or  remuneration  of  any  kind  for  giv- 
ing bis  testimony;  that  he  felt  somewhat 
unfriendly  toward  defendant 

Defendant  rested  here. 

In  rebuttal: 

Direct  examination: 

Thomas  F.  Cuddihee  testified  that  on 
March  28v  1908,  and  on  the  day  of  trial,  he 
was  a  police  officer  of  the  city  of  St.  Louis ; 
to  the  best  of  his  recollection,  the  conductor 
of  the  car  from  which  Garrett  fell  stated  to 
him,  at  the  time,  that  Garrett  refused  to 
pay  bis  fare,  saying  he  was  only  going  a 
short  distance,  and  the  conductor  told  Gar- 
rett that  he  would  have  to  get  off  at  Jeffer- 
son avenue,  if  he  did  not  pay  ids  fare ;  Gar- 
rett did  not  get  off  at  Jefferson  avenue,  but 
afterwards  started  to  get  off,  and  he  took 
hold  of  him  to  keep  him  from  falling,  and 
In  the  meantime  a  passenger  was  going  to 
get  off  at  Twenty-Third  street,  and  he 
thought  that  this  person  shoved  Garrett  off. 

Cross-examination: 

The  conductor  told  the  officer  that  he  did 
not  shove  or  kick  Garrett;  that  he  started 
to  get  off  in  the  middle  of  the  block. 

Thereupon  the  plaintiff  prayed  the  court 
to  give  the  jury  the  following  instructions, 
to  wit: 

"The  court  instructs  the  Jury  that  If  they 
believe  from  the  evidence  that  on  the  28th 
day  of  March,  1904,  and  at  the  time  of  his 
death  on  the  30th  day  of  March,  1904,  the 
plaintiff  was  the  lawful  wife  of  John  Gar- 
rett, and  that  on  said  28tb  day  of  March, 
1901.  the  defendant,  St.  Louis  Transit  Ck)m- 
pany,  was  a  carrier  of  passengers  for  hire, 
and  used  and  operated  the  railroad  and  car 
mentioned  In  the  evidence  for  such  purpose; 
and  if  the  jury  further  believe  from  the  evi- 
dence that  the  defendant,  St.  Louis  Transit 
Company,  received  the  said  John  Garrett  as 
a  passenger  on  said  car  on  said  28th  day  of 
March,  1904 ;  and  if  the  jury  further  believe 
from  the  evidence  that  while  the  said  John 
Garrett  was  on  said  car  the  defendant's  con- 
ductor in  charge  of  the  said  car,  whilst  run- 
ning, conducting,  and  managing  said  car  as 
the  agent,  servant,  and  employ^  of  the  de- 
fendant, wrongfully  and  forcibly  attempted 
to  eject  the  plaintiff's  said  husband  from 
said  car,  and  that  the  plaintiff's  said  hus- 
band was  thereby  caused  to  fall  from  said 
car  while  said  car  was  in  rapid  motion  and 
to  strike  the  street  with  great  force  and  vio- 
lence, and  that  thereby  the  plaintiff's  said 
husband  sustained  injuries  from  which  he 
died  on  the  30th  day  of  March,  1904;  and 
if  tbe  jury  further  believe  from  the  evidence 
tliat  said  acts  of  the  defendant's  said  con* 


dnctor.  In  attempting  to  eject  tbe  plaintMTs 
said  husband  from  said  car  and  causing  him 
to  fall  therefrom,  if  the  jury  so  find  from 
the  evidence,  were  done  with  criminal  In- 
tent; and  unless  the  Jury  further  believe 
from  the  evidence  that  the  plaintiff's  said 
husband  was  Injured  by  his  voluntarily  at- 
tempting to  leave  said  car,  or  by  an  attempt 
on  his  part  to  forcibly  pull  said  conductor 
from  said  car — then  the  verdict  of  the  jury 
must  be  in  favor  of  the  plaintiff  on  the 
third  count  of  her  amended  petition." 

Which  Instruction  the  court  refused  to 
give;  to  which  action  and  ruling  of  the 
court,  in  refusing  to  give  said  instruction, 
the  plaintiff  then  and  there  duly  excepted 
at  the  time. 

And  the  court  of  its  own  motion  gave  to 
the  jury  the  following  instructions,  to  wit: 

"The  court  instructs  the  jury  that  if  they 
believe  from  the  evidence  that  on  tbe  28th 
day  of  March,  1904,  and  at  the  time  of  his 
death  on  the  30th  day  of  March,  1904,  the 
plaintiff  was  the  lawful  wife  of  John  Gar- 
rett, and  that  on  said  28th  day  of  March, 
1904,  the  defendant,  St  Louis  Transit  Com- 
pany, was  a  carrier  of  passengers  for  hire, 
and  used  and  operated  the  railroad  and  car 
mentioned  In  the  evidence  for  such  purpose ; 
and  If  the  jury  further  believe  from  the  evi- 
dence that  the  defendant,  St  Louis  Transit 
Company,  received  the  said  John  Garrett  on 
said  car  on  said  28th  day  of  March,  1904; 
and  If  the  jury  further  believe  from  the  evi- 
dence that  while  the  said  John  Garrett  was 
on  said  car  tbe  defendant's  conductor  In 
charge  of  said  car,  whilst  running,  conduct- 
ing, and  managing  said  car  as  the  agent 
servant  and  employe  of  the  defendant, 
wrongfully  and  forcibly  attempted  to  eject 
the  plaintiff's  said  husband  from  said  car, 
and  that  the  plaintiff's  said  husband  was 
thereby  caused  to  fall  from  said  car  while 
said  car  was  in  rapid  motion,  and  to  strike 
the  street  with  great  force  and  violence, 
and  that  thereby  the  plaintiff's  said  husband 
sustained  Injuries  from  which  he  died  on 
the  30th  day  of  March,  1904 ;  and  If  the  jury 
further  believe  from  the  evidence  that  said 
acts  of  tbe  defendant's  said  conductor,  in 
attempting  to  eject  the  plaintiff's  said  hus- 
band from  said  car  and  causing  him  to  fall 
therefrom,  if  the  jury  so  find  from  the  evi- 
dence, were  done  with  criminal  Intent — then 
the  verdict  of  the  jury  must  be  In  favor  of 
the  plaintiff  on  tbe  third  count  of  the  amend- 
ed petition." 

"(8)  If  you  find  from  the  evidence  that 
plaintiffs  husband  boarded  the  car  with  the 
Intention  of  not  paying  his  fare,  or  that 
when  tbe  conductor  requested  the  payment 
of  his  fare  be  refused  to  pay  same,  then  he 
was  not  a  passenger  In  contemplation  of 
law. 

"(9)  If  you  find  and  believe  from  the  evi- 
dence that  plaintiff's  husband  was  engaged 
in  a  scuffle  with  the  conductor,  and  just  im- 
mediately before  he  fell  or  was  pushed  from 
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the  car  he  had  hold  of  the  condnctor  and 
was  attempting  to  pull  the  conductor  from 
the  car,  then  the  conductor  had  the  right 
to  use  such  force  as  was  necessary  In  order 
to  prevent  plaintiff's  husband  from  pulling 
him  from  the  car  while  it  was  In  motion, 
and,  if  plaintiff's  husband  was  Injured  as 
the  result  of  the  conductor's  efforts  to  saye 
or  protect  himself,  defendant  Is  not  liable, 
and  70U  win  find  for  the  defendant. 

"(10)  If  you  find  that  the  defendant's 
conductor  In  charge  of  the  car  had  demand- 
ed of  the  plaintiff's  husband  that  he  pay  his 
fare  and  that  he  refused  so  to  do,  and  that 
a  scuffle  and  fight  ensued,  which  was  brought 
on  by  the  plaintiff's  husband  or  voluntarily 
entered  into  by  plaintiff's  husband,  and  that 
during  such  scuffle  or  fight  he  was  thrown, 
pushed,  or  fell  from  said  car  and  was  there- 
by injured,  then  this  defendant  Is  not  lia- 
ble for  the  acts  of  the  conductor,  and  your 
verdict  will  be  for  the  defendant  In  order 
to  voluntarily  enter  into  a  bcuffle,  one  must 
do  so  for  the  purpose  of  offensive  attack. 
One  who  engages  in  a  scuffle  for  the  purpose 
of  defending  himself  cannot  be  said  to  do  so 
voluntarily." 

"(12)  Before  the  plaintiff  can  recover  in 
this  case,  she  must  establish  an  act  of  crimi- 
nal conduct  upon  the  part  of  the  defend- 
ant's conductor  by  a  preponderance  of  the 
testimony.  This  burden  is  Imposed  upon  the 
plaintiff  by  law,  and,  in  determining  the 
facts,  you  should  be  govelmed  by  this  In- 
struction. By  'preponderance  of  the  testi- 
mony' is  meant  by  a  greater  weight  of  the 
testimony  and  to  your  reasonable  satisfac- 
tion. 

"In  this  connection  you  are  Instructed  that 
If  the  plaintiff  has  failed  to  show  said  act 
of  criminal  conduct  upon  the  part  of  the  con- 
ductor, then  your  verdict  will  be  for  the  de- 
fendant." 

To  the  giving  of  which  Instructions,  and 
each  of  them,  the  plaintiff  then  and  there 
duly  excepted  at  the  time. 

The  court  at  the  Instance  of  the  plaintiff 
gave  the  following  instruction: 

"(a)  By  the  expression  'criminal  intent'  as 
used  in  this  instruction  is  meant  a  reckless 
disregard  for  and  a  willful  and  intentional 
indifference  to  the  direct  consequences  which 
an  act  may  have  on  the  life  or  limb  of  an- 
other." 

And  the  court  at  the  Instance  of  the  de- 
fendant, St.  Louis  Transit  Company,  gave  to 
the  Jury  the  following  instructions,  to  wit: 

"The  court  instructs  the  Jury  that  If  they 
believe  from  the  evidence  that  John  Garrett, 
at  the  time  and  place  mentioned  In  the  evi- 
dence, of  his  own  accord.  Jumped  or  fell  from 
defendant's  car,  then  your  verdict  shall  be 
for  the  defendant 

"The  court  Instructs  the  Jury  that  if  they 
believe  from  the  evidence  that  John  Garrett 
at  the  time  and  place  mentioned  in  the  evi- 
dence, attempted,  by  throwing  his  arms 
around  the  knees  of  the  conductor  In  charge 


of  said  car,  to  pull  said  condnctor  off  of  said 
car,  and  that  the  conductor  resisted  and  de- 
fended himseU  against  such  attempt  and 
during  and  as  a  result  of  said  resistance 
plaintiff's  husband  fell  or  was  pushed  from 
said  car,  then  your  verdict  shall  be  for  the 
defendant;  provided  you  further  believe  from 
the  evidence  that  the  conductor  used  onl; 
such  force  in  defending  himself  as  the  circum- 
stances seem  to  warrant 

"The  court  instructs  the  Jury  that  if  they 
believe  from  the  evidence  that  John  Garrett 
at  the  time  and  place  mentioned  in  the  evi- 
dence, was  kicked  or  shoved  from  the  car  in 
question  by  some  person  unknown,  standing 
on  the  back  platform  of  said  car,  other  than 
the  conductor,  and  that  prior  to  said  act  of 
kicking  the  conductor  had  no  knowledge  or 
Intimation  that  the  same  would  be  done,  and 
if  they  further  believe  from  the  evidence  that 
the  conductor  In  no  way  aided  or  abetted  or 
caused  said  kicking  to  be  done,  then  your 
verdict  shall  be  for  the  defendant 

"(4)  The  court  Instructs  the  Jury  that  un- 
der the  law  and  all  the  evidence,  plaintiff  la 
not  entitled  to  recover  against  the  defendant 
St  Louis  Transit  Company,  under  the  first 
count  in  the  petition,  and  your  verdict  as  to 
that  count  will  be  for  that  defendant." 

"(11)  You  are  the  sole  Judges  of  the  credi- 
bility of  the  witnesses,  and  of  the  weight  and 
value  to  be  given  to  their  testimony.  And  in 
this  connection  you  are  instructed  that  yon 
have  a  right  to  take  into  consideration  the 
appearance  and  conduct  of  the  witnesses  up- 
on the  stand  while  testifying,  their  interest 
In  the  result  of  the  case,  their  feeling  for  or 
against  either  of  the  parties  to  the  litigation, 
the  probability  or  improbability  of  their  state- 
ments, their  positions  at  the  time  of  the  ac- 
cident and  their  ability  to  see  and  to  know 
what  was  going  on;  and  you  are  instructed 
In  this  connection  that  If  you  believe  that 
any  witness  has  willfully  sworn  falsely  to 
any  material  fact,  you  are  at  liberty  to  dis- 
regard any  portion  or  all  of  the  testimony  of 
such  witness." 

To  the  giving  of  which  instructions,  and 
each  of  them,  the  plaintiff  then  and  there 
duly  excepted  at  the  time. 

As  before  stated,  the  Jury  found  for  de- 
fendant and  from  the  Judgment  entered 
therein  the  plaintiff  duly  appealed. 

The  assignment  of  errors  Is  as  follows: 

"(1)  The  court  erred  in  excluding  compe- 
tent and  legal  evidence  offered  by  the  plain- 
tiff. 

"(2)  The  court  erred  in  giving  improper  in- 
structions to  the  Jury." 

Lyon  &  Swarts  and  Dwlght  D.  Ourrie,  for 
appellant  Boyle  &  Priest  and  G.  T.  Priest 
for  appellee. 

WOODSON,  J.  (after  stating  the  facts  as 
above).  1.  ITie  first  error  assigned  by  coun- 
sel for  appellant  regards  the  action  of  the 
trial  court  in  excluding  from  the  Jury  that 
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part  of  the  deposition  of  H.  D.  Grady,  taken 
in  Ft  Worth,  Tex.,  which  relates  to  a  letter 
be  testUed  hia  wife  received  from  one  of  the 
claim  agents  of  defendant,  written  In  reply  to 
her  letter  written  to  Mr.  Palmer,  before  men- 
tioned, which  1b  as  follows: 

"Mr.  Palmer,  St  Louis,  Missouri— D^ar 
Sir:  I  received  your  letter  a  few  days  ago 
and  was  very  much  surprised  that  you  want- 
ed my  husband  for  a  witness.  It  Is  a  wonder 
.voQ  did  not  keep  him  there  while  you  had 
him.  How  much  Is  his  presence  at  the  trial 
worth  to  you,  and  what  are  wou  willing  to 
give  him?  I  am  not  sure  he  can  get  off  at 
that  time  or  not,  but  you  name  your  figure 
and  if  large  enough,  I  will  let  you  know 
where  yon  c4n  find  him.  He  Is  doing  very 
well  now  and  will  not  come  unless  there  are 
some  Inducements.  So  awaiting  your  reply, 
I  am,  Tours,"  etc. 

The  letter  from  the  claim  agent.  In  reply 
to  Mrs.  Crady's  letter,  had  been  either  lost  or 
destroyed,  and  for  that  reason  was  not  at- 
tached to  and  made  a  part  ot  said  deposition; 
bat  he  testified  that  the  substance  of  that 
letter  was  that  If  he,  Crady,  did  not  give  his 
testimony  In  the  case,  he  would  probably  be 
indicted  for  manslaughter. 

Counsel  for  appellant  contends  that  the  let- 
ter written  by  the  claim  agent  of  respondent 
In  reply  to  the  letter  of  Mrs.  Crady  to  Mr. 
Palmer  was  the  admission  of  a  threat  made 
by  the  company  of  a  prosecution  of  Hugh 
Crady  for  manslaughter  If  he  did  not  appear 
and  testify  In  this  case.  In  support  of  that 
contention,  counsel  rely  upon  the  cases  of 
Snell  V.  Bray,  56  Wis.  156,  14  N.  W.  14,  and 
Cniikshauk  v.  Gordon,  48  Hun,  308,  1  N.  Y. 
Supp.  443.  The  former  case  held  that  letters 
written  by  or  at  the  Instigation  of  a  party 
to  an  action  to  third  persons  warning  them 
not  to  aid  the  other  party  or  testify  In  the 
action  or  urging  them  to  testify  to  a  particu- 
lar state  of  facts  were  In  the  nature  of  ad- 
missions by  conduct,  and  were  admissible  In 
evidence.  The  latter  case  Is  to  the  same  ef- 
fect 

In  our  judgment,  the  letters  referred  to  In 
those  cases  were  properly  admitted  In  evi- 
dence, but  In  the  case  at  bar  there  Is  no  pre- 
tense that  the  letter  written  by  the  claim 
agent  warned  Crady  not  to  aid  plaintiff  or 
testify  In  her  behalf,  or  to  testify  to  any  par- 
ticular state  of  facts,  as  was  true  In  the 
cases  before  mentioned.  In  fact,  Crady  tes- 
tified that  he  was  offered  no  money  to  testi- 
fy, nor  did  he  say  the  respondent  desired  or 
wished  him  to  do  or  not  to  do  anything 
which  was  Improper,  legally  or  morally.  Ac- 
cording to  his  testimony,  the  extent  of  the 
threat  was  simply  to  Induce  him  through 
fear  to  return  to  the  state  and  testify  as  a 
witness  In  the  case.  In  the  absence  of  any  tes- 
timony Indicating  an  evil  purpose  on  the  part 
of  the  claim  agent  In  writing  the  letter,  the 
court  would  not  be  warranted  In  presuming 
hLs  motives  were  sinister  or  Improper;  but 
upon  the  contrary,  we  most  presume  bis  inten- 


tions were  good.  While  neither  the  law  nor 
good  citizenship  Indorse  that  means  of  pro- 
curing the  attendance  of  witnesses  upon 
courts  of  Justice,  yet  that  fact  alone  should 
not  brand  the  writer  of  the  letter  and  his 
principal  as  trying  Improperly  to  Influence 
the  witness  or  his  testimony.  We  are  there- 
fore of  the  ophilon  that  the  court  rightfully 
excluded  the  testimony. 

2.  It  Is  next  insisted  by  counsel  for  appel- 
lant that  the  trial  court  erred  In  excluding 
from  the  Jury  certain  questions  and  answers 
contained  In  the  deposition  of  H.  D.  Crady, 
the  conductor,  with  whom  Garrett  had  the 
difficulty,  and  which  resulted  In  his  death, 

Defendant  had  read  his  deposition  to  the 
Jury,  wherein  he  testified  that  deceased 
boarded  his  car  and  refused  to  pay  his  fare; 
that  when  the  car  reached  Jefferson  avenue 
be  told  him  he  must  pay  his  fare  or  leave 
the  car,  and  that  he  refused  to  do  either; 
that  he  took  hold  of  him,  and  while  doing  so 
Garrett  told  him  that  If  he  did  not  let  him 
go  he  would  take  him  off  too,  and  grabbed 
him,  Crady,  aroimd  the  ankles;  and  that 
while  In  that  position  he  was  holding  onto 
Garrett's  coat  with  one  hand  and  to  an  up- 
right Iron  rod  with  the  other;  and  that  while 
so  holding  Garrett  let  go  his  ankles  and  fell 
back  In  the  street  and  was  Injured,  but  that 
he  did  not  know  what  caused  him  to  fall. 

The  questions  and  answers  were  offered 
for  the  purpose  of  Impeaching  Crady,  and 
are  as  follows:  "Q.  Were  you  asked  the  fol- 
lowing questions  at  the  coroner's  Inquest: 
'Win  you  make  a  statement  to  the  Jury'? 
A.  I  was.  Q.  And  to  the  question  did  you 
make  a  reply  as  follows:  'I  do  not  care  to 
make  a  statement  to  the  Jury'?  A.  Yes,  sir. 
Q.  Were  you  asked  at  the  same  Inquest 
why  you  did  not  care  to  make  a  statement? 
A.  I  was.  Q.  And  did  you  reply  to  that: 
•Well,  my  attorney  told  me  not  to'?  A.  I 
did.  Q.  Then  were  yon  asked  at  the  same  in- 
quest: 'Well,  what  attorney,  the  attorney  of 
the  transit  company'?  A.  I  was.  Q.  Did 
you  answer  that:  'Well,  yes,  sir.'  A.  I  said 
for  the  transit  company  and  for  my  personal 
Interests,  too.  Q.  Were  yon  asked  this  ques- 
tion at  the  same  inquest:  'Are  you  afraid 
yon  will  incriminate  yourself?  A.  I  was. 
Q.  And  did  you  reply  to  that  question  at  the 
Inquest:    'Yes,  sir"?   A.  No,  sir." 

Counsel  for  respondent  contend  that  the 
action  of  the  court  In  excluding  that  testi- 
mony was  proper,  and  rely  upon  the  case  of 
Masterson  v.  Transit  Co.,  204  Mo.  507,  103 
S.  W.  48,  as  supporting  their  contention.  In 
that  case  this  court  In  banc,  speaking 
through  VaUlant,  J.,  page  523  of  204  Mo., 
page  53  of  103  S.  W.,  used  this  language: 

"The  motorman  was  a  witness  for  defend- 
ant, and  gave  his  account  of  the  accident 
On  cross-examination  he  was  asked  If  he 
had  testified  at  the  coroner's  Inquest,  and  be 
answered,  'No.'  'Were  you  present;  at  the 
Inquest?  A.  Yes.'  The  counsel  for  plaintiffs 
then  produced  and  showed  to  the  court  what 
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purported  to  be  a  transcript  of  the  evidence 
taken  at  the  coroner's  Inquest,  In  'which  it 
appeared  that  this  motorman  was  sworn  as 
a  witness,  and  had  In  answer  to  qnestlon 
stated  his  name,  residence,  and  bnalness;  he 
was  then  asked  to  state  all  about  running 
over  this  boy,  whereupon  he  said:  'I  don't 
care  to  testify;  i  might  incriminate  myself.' 
The  court  on  objection  of  defendant  ruled 
that  that  statement  should  not  go  to  the 
Jury.    That  Is  assigned  for  error. 

"The  court's  ruling  on  that  point  was  cor- 
rect The  statement  of  ttae  witness  that  he 
had  not  testified  at  the  coroner's  inquest  was 
substantially  true,  and,  as  the  witness  evi- 
dently understood  It,  It  was  entirely  true. 
Plaintiffs  were  not  entitled  to  have  the  Jury 
In  this  case  draw  an  inference  to  the  preju- 
dice of  the  defendant  from  the  fact  that  the 
motorman  through  caution,  or  timidity  for 
bis  own  sake,  would  decline  to  testify  before 
the  coroner.  He  had  Just  gone  through  the 
distressing  experience  of  having  killed  a 
child,  and  though  he  may  have  been  entirely 
conscious  of  baring  done  everything  In  his 
power  to  prevent  it,  yet  the  distressing  fact 
remained;  the  law  did  not  compel  him  to 
speak,  and  he  declined  to  do  so,  but  that 
was  his  personal  affair,  with  which  the  de- 
fendant had  nothing  to  do. 

"The  contention  of  plaintiffs  is  that  the 
evidence  was  competent  as  tending  to  Im- 
peach the  witness.  The  Inference  they 
would  draw  is  that,  if  he  bad  not  been  afraid 
of  Incriminating  himself,  he  would  have  told 
a  different  story  at  the  coroner's  inquest 
from  that  which  he  told  at  this  trial,  and  the 
fact  that  he  declined  for  that  reason  to  tes- 
tify puts  blm  under  the  suspicion  of  carry- 
ing a  guilty  conscience,  and  authorizes  the 
Jury  to  discredit  his  testimony.  The  right 
of  the  motorman  to  refuse  to  testify  under 
the  circumstances  stated  was  a  personal 
right  of  such  high  importance  that  it  Is  ex- 
pressly guarded  in  the  Constitution  Itself. 
It  Is  there  given  absolutely  and  unequivocally, 
yet  we  are  now  asked  to  declare  that  it  is  a 
rlgbt  which  the  citizen  will  exercise  at  his 
peril,  the  peril  of  being  branded  with  sus- 
picion, the  peril  of  having  it  brought  up 
against  him  to  Impeach  himself  if  he  should 
ever  assert  his  Innocence.  Such  a  ruling 
would  be  a  gross  impairment  of  the  consti- 
tutional right,  because  it  would  burden  it 
with  a  dangerous  consequence.  Not  only  Is 
this  right  given  In  tbe  Constitution,  but  the 
General  Assembly  in  dealing  with  another 
feature  of  the  same  subject  has  shown  Its 
high  appreciation  of  it  In  section  2637,  Rev. 
St.  1809  (Ann.  St.  1906,  p.  1566),  the  right  of 
an  accused  person  to  testify  in  his  own  be- 
half Is  given ;  but  to  guard  tbe  person  from 
suspicion  for  falling  to  avail  himself  of  that 
right  that  section  Is  immediately  followed  by 
one  which  expressly  forbids  an  invidious  in- 
ference to  be  drawn  from  that  fact,  and  for- 
bids any  reference  to  It  being  made  by  court 
or  counsel.     The  courts  have  no  right  to 


brand  as  criminal  or  suspicions  an  act  which, 
the  law  unconditionally  and  unequivocally 
authorized  to  be  done. 

"In  the  brief  of  counsel  for  plalntiCb  sev- 
eral authorities  are  cited  as  supporting  their 
contention,  but  as  we  understand  those  cases 
there  is  only  one  that  sustains  the  position; 
that  is.  Commonwealth  v.  Smith,  163  Mass. 
411,  40  N.  E.  189.  In  that  case  the  defend- 
ant, an  alderman,  was  indicted  for  engaging 
in  a  conspiracy  to  solicit  bribes  In  connection 
with  his  official  duties.  On  the  trial  the  de- 
fendant was  a  witness  In  bis  own  behalf, 
and  testified  In  effect  that  he  was  Innocent 
of  the  charge;  on  cross-examination,  over 
his  objection,  the  trial  court  required  him  to 
answer  whether  he  did  not  refuse  to  testify 
before  the  grand  Jury  on  the  ground  that  he 
might  Incriminate  himself.  The  Supreme 
Court  of  Massachusetts  held  that  that  was 
not  error.  But  In  discussing  the  subject  that 
court  pointed  out  a  peculiarity  of  the  law  of 
that  state  which  is  quite  different  from  the 
law  of  Missouri.  The  court  said:  'In  this 
commonwealth,  the  cross-examination  (of  a 
defendant)  is  not  restricted  to  matters  in- 
quired of  In  chief.  He  may  be  cross-exam- 
ined like  other  witnesses.  He  may  be  ques- 
tioned as  to  all  Incriminating  circumstances, 
and  he  must  answer  all  such  questions  as 
are  relevant  to  the  subject  of  the  charge 
against  him.  Whatever  he  has  said  or  done, 
or  omitted  to  say  or  do,  which  Is  relevant, 
may  be  inquired  into.'  Even  If  our  law^  did 
not,  as  It  does,  limit  the  cross-examination 
of  a  defendant  in  a  criminal  case  to  the  mat- 
ters In  relation  to  which  he  had  testified  to 
in  chief,  we  would  not  say  that  a  man  who 
had  only  availed  himself  of  a  high  personal 
privilege  which  the  Constitution  had  given 
him  was  for  that  reason  to  be  stigmatized 
with  suspicion  of  guilt  or  have  It  brought  up 
to  discredit  him  as  a  witness  when  he  avails 
himself  of  the  right  given  him  by  law  to 
testify  In  tiis  own  behalf.  We  must  not  in- 
terpret this  provision  of  our  Constitution  as 
if  It  was  designed  ta  protect  the  guilty,  nor 
should  we  presume  that  one  who  avails  him- 
self of  it  Is  hiding  his  guilt  The  object  of 
the  law  Is  to  protect  tbe  Innocent,  and  the 
law  still  covers  the  man  with  the  presump- 
tion of  Innocence,  even  when  he  refuses  to 
give  testimony  that  might' be  turned  against, 
himself. 

"The  trial  court  committed  no  error  when 
it  refused  to  allow  this  evidence  to  go  to  the 
Jury  to  Impeach  the  motorman  as  a  witness.** 

There  can  be  no  question  but  what  that 
case  Is  directly  In  point  and  'uUy  supports 
the  action  of  the  circuit  court  in  excluding 
the  testimony  In  question;  but  in  my  Judg- 
ment that  case  la  supported  by  neither  rea- 
son nor  authority.  The  authorities  are  uni- 
form on  both  sides  of  the  Atlantic  in  holding 
that  the  testimony  given  by  a  witness  be- 
fore the  coroner's  Inquest  Is  admissible  in 
evidence  for  the  purpose  of  contradicting 
and  Impeaching  such  witness  when  he  sub- 
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■eqaently  testifies  In  another  court  regarding 
tbe  8ame  matter.  30  Am.  &  Bng.  Enc.  of 
lAW,  1108;  State  v.  OatUn,  170  Mo.,  loc.  dt. 
371,  70  S.  W.  885;  MulvlUe  v.  Ins.  Co.,  19 
Mont,  loc.  dt  101,  47  Pac.  650;  Wren's 
Adm'r  v.  RaUroad  (Ky.)  20  S.  W.  ?15;  N. 
T.  P.  &  N.  V.  KeUam,  83  Va.  851,  3  S.  B. 
708;  Maxwell  v.  Wilmington  City  Ry.,  1 
Uarr.  (Del.)  205,  40  Att.  945;  Ice  Machine 
Co.  V.  Klefer,  134  HI.,  loc.  clt  493,  25  N.  B. 
799,  10  Ll  R.  A.  696,  23  Am.  St  Bep.  688; 
Knight  Templars  v.  Crayton,  200  111.  563,  70 
K.  E.  1066;  Cox  t.  C.  &  N.  W.  By.,  92  lU. 
App..  loc.  clt  19;  Bartlett  v.  Lewis.  12  0. 
B.  N.  S.  249,  loc.  dt  263 ;  3  Wigmore  <hi  Bvi- 
dence,  |  2288;  SuIUvan  t.  Jefferson  Ave.  By., 
133  Mo.  1,  34  S.  W.  566,  32  I*  B.  A.  167. 

Clearly,  Crady  could  not  have  been  com- 
pelled to  have  testified  before  the  coroner 
U  he  considered  his  testimony  would  in- 
criminate him.  Masterson  y.  Transit  Co., 
snpra ;  Connselman  v.  Hitchcock,  142  U.  S., 
loc.  clt  662  to  586,  12  Sup.  Ct  195,  35  L.  Ed. 
1110.  The  latter  case  is  an  able  review  of 
all  of  the  anthorlties  treating  this  subject 

But  the  law  is  equally  well  settled  that 
the  witness  may  waive  this  constitutional 
right  and  testify  freely  and  fully  upon  any 
and  all  matters  relevant  to  the  case.  3  Wig- 
more  on  Evidence,  p.  3132,  {  2268,  and  cases 
cited.  That  privilege  is  personal  to  the  wit- 
ness, and  cannot  be  exercised  for  him  by 
any  other  person,  even  though  his  testimony 
amounted  to  a  confession  of  guilt  to  the 
most  heinous  crime  known  to  the  law.  That 
behig  true  of  necessity,  and  all  of  the  au- 
thorities so  hold,  that  tbe  witness  may  be 
called  to  the  witness  stand  and  interrogated 
before  tbe  coroner  upon  any  and  all  ele- 
ments of  the  case  under  tnrestlgatlon,  and 
neither  the  witness  nor  his  counsel  have  a 
right  to  object  to  his  being  called,  or  to  ob- 
ject to  the  asking  of  such  questions;  but  If 
he  does  not  wish  to  answer  them,  then  he 
has  a  perfect  legal  right  to  refuse  to  do  so. 
That  refusal,  according  to  reason  and  all  of 
the  authorities,  guarantees  to  the  witness  all 
of  bis  constitutional  rights  to  decline  to  give 
testimony  against  himself.  So  it  must  logi- 
cally follow  that,  when  a  witness  goes  upon 
tbe  witness  stand  and  testifies  or  declines  to 
testify,  that  testimony'  and  conduct  become 
public  property,  and  may  and  should  be  used 
to  contradict  and  Impeach  him  whenever  be 
•ntwequently  takes  the  stand  and  testifies 
and  conducts  himself  differently  from  what 
he  did  before  the  coroner,  even  though  his 
subsequent  testimony  Is  given  In  a  case  In 
which  he  Is  on  trial  for  his  life  or  liberty, 
with  the  limitation  only  that  under  sections 
van  and  2638,  Bev.  St  1899  (Ann.  St  p. 
2052).  be  cannot  be  interrogated  regarding 
any  natter  to  which  he  did  not  testify  in 
chief,  but  he  may  be  lawfully  Interrogated 
upon  cross-examination  regarding  all  things 
be  testified  about  in  chief,  however  self-in- 
crlmionting  his  answers  may  be,  even  to  the 
extent  of  asking  him  if  he  did  not  testify 


differently  before  the  coroner  or  otber  court 
Spies  V.  Illinois,  123  U.  S.  131,  8  Snp.  Ct  22. 
31  li.  Ed.  80;  State  v.  Monnce,  106  Mo.  227, 
17  8.  W.  226;  State  v.  Avery,  118  Mo.  476, 
21  S.  W.  193;  State  v.  Porter,  75  Mo.  171; 
State  V.  Tumei;,  76  Mo.  350. 

Under  the  rules  of  evidence  above  enun- 
ciated, I  think  Crady'B  testimony  and  con- 
duct before  the  coroner's  Jury  were  clearly 
admissible  in  evidence  in  this  case,  to  which 
he  was  not  a  party,  for  tbe  purpose  of  con- 
tradicting and  Impeaching  him  as  a  witness 
in  the  case  at  bar,  wherein  he  testified  fully 
and  freely.  To  my  mind  It  Is  an  anomalous 
rule  of  law  that  will  prevent  any  one  from 
interposing  the  personal  privilege  of  a  wit- 
ness to  answer  questions  which  might  in- 
criminate him,  yet  will  permit  a  party  to 
successfully  object  .to  the  introduction  of 
such  testimony  of  such  witness  given  upon  a 
former  occasion  for  the  purpose  of  impeach- 
ing him.  But,  however  unreasonable  that 
rule  may  appear,  it  has  been  definitely  set- 
tled in  this  state  by  the  opinion  of  this  court 
in  banc,  in  tbe  case  of  Masterson  v.  Transit 
Co.,  supra,  and  I  therefore  respectfully  bow 
to  the  majority  opinion, 

3.  Counsel  for  appellant  challenges  the 
correctnes  of  Instruction  No.  8  given  by  the 
court  of  its  own  motion.  The  objection 
lodged  against  the  Instruction  is  that  It  "was 
not  Justified  by  any  of  the  issues  in  the  case, 
and  could  have  no  other  effect  than  to  con- 
fuse the  Jury  by  Injecting  Into  the  case  an 
immaterial  issue."  We  are  unable  to  yield 
our  assent  to  that  proposition,  for  the  rea- 
son that  the  petition  charged  Garrett  was  a 
passenger  upon  the  car  in  which  the  en- 
counter complained  of  occurred,  and  appel- 
lant tried  her  case  upon  the  theory  that  he 
was  a  passenger  upon  that  car,  and  that 
the  conductor  criminally  assaulted  him  and 
threw  him  therefrom,  thereby  killing  bim. 
In  other  words,  appellant's  case  was  tried 
upon  the  theory  that  Garrett  was  a  passen- 
ger upon  the  car,  and  that  the  respondent 
owed  him  that  high  degree  of  care  to  safely 
carry  him  that  a  public  carrier  owes  to  a 
passenger,  and  that  it  grossly  violated  that 
duty  by  criminally  assaulting  and  klllbig  her 
husband.  Before  appellant  could  recover  on 
the  petition  In  this  case.  It  was  absolutely 
necessary  for  her  to  show,  not  only  that  her 
husband  was  assaulted  and  killed  by  the 
conductor,  but  also  that  he  was  a  passenger 
upon  the  car,  from  which  relation  sprang 
the  duty  respondent  owed  her  husband,  and 
which  she  alleges  it  violated.  Now,  if  Gar- 
rett boarded  the  car  with  no  intention  of 
paying  his  fare,  and  did  not  do  so  wfien  re- 
quested by  the  conductor,  and  refused  to 
leave  the  car  when  notified  to  so  do,  then 
he  was  not  a  passenger  upon  the  car,  but 
was  a  trespasser,  pure  and  simple,  and  the 
respondent  owed  him  no  duty  whatever  as  a 
passenger,  but  only  owed  falm  such  duty 
as  the  law  Imposes  upon  every  one,  and  that 
is  not  to  unnecessarily  and  intentionally  in- 
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Jure  him.  If  as  a  matter  of  fact  Garrett 
was  a  trespasser  upon  the  car,  which  there 
was  an .  abundance  of  evidence  tending  to 
show,  and  If  he  was  criminally  assaulted 
and  killed  by  the  condnctor,  then  the  petition 
should  have  been  drawn  upon  that  theory, 
and  not  npon  the  theory  that  be  was  a  pas- 
senger. The  respective  rights  and  duties  of 
passenger  and  carrier  are  so  radically  dif- 
ferent from  those  of  a  trespasser  and  as- 
saulter that  the  evidence  establishing  the 
one  would  be  a  total  variance  from  the 
other;  and  If,  as  before  suggested,  Gar- 
rett was  a  trespasser  and  not  a  passenger 
upon  the  car  at  the  time  In  question,  then 
appellant  totally  failed  to  make  out  her  case, 
and  she  was  not  entitled  to  recover,  as 
stated  In  said  Instruction  No.  8.  In  onr  opin- 
ion the  Instruction  was  proper,  and  the  court 
did  not  err  in  giving  it. 

4.  It  Is  next  Insisted  by  counsel  for  appel- 
lant that  Instruction  No.  10  given  by  the 
court  of  its  own  motion  was  erroneous.  In 
effect,  it  told  the  Jnry  that  If  Garrett  was 
the  aggressor  and  started  the  fight  with 
defendant's  conductor,  and  during  such  fight 
was  thrown  or  pushed  oft  of  the  car,  the  de- 
fendant was  not  liable.  A  similar  instruc- 
tion to  the  one  under  consideration  came  be- 
fore this  court  in  the  case  of  O'Brien  v. 
Transit  Co.,  185  Mo.  263,  84  S.  W.  939,  105 
Am.  St.  Rep.  692.  The  only  material  differ- 
ence between  the  facts  of  that  case  and  thfs 
is  that  in  the  former  it  was  conceded 
O'Brien  was  a  passenger,  and  the  evidence 
showed  that  the  difficulty  which  occurred 
started  on  the  car,  but  O'Brien  was  shot  aft- 
er be  and  the  conductor  reached  the  street; 
while  in  the  case  at  bar  there  was  a  very 
serious  question  as  to  whether  or  not  Gar- 
rett was  a  passenger.  There  was  absolutely 
no  evidence  of  that  fact,  except  the  pre- 
sumption to  be  drawn  from  the  fact  that  be 
was  upon  the  car  at  the  time  the  trouble 
between  him  and  the  conductor  began ;  and 
In  this  case  the  trouble  occurred  upon  the 
car,  which  resulted  In  Garrett  being  thrown 
therefrom.  The  facts  of  this  case  are  much 
stronger  in  favor  of  respondent  than  they 
were  In  that  case,  and  the  mere  fact  that 
the  shooting  which  occurred  in  that  case 
took  place  on  the  street  in  pursuance  of  and 
as  a  continuation  of  the  trouble  that  began 
on  the  car  does  not  dUferentlate  it  in  prin- 
ciple from  this  case,  where  the  trouble  be- 
gan on  the  car,  and  from  which  Garrett  was 
kicked  or  thrown. 

In  discussing  the  Instruction  In  that  case, 
this  court,  speaking  through  Valllant,  J.,  on 
page  269  of  185  Mo.,  page  941  of  84  S.  W. 
(106  Am.  St  Rep.  592),  used  this  language: 
"But  whilst  care  on  the  part  of  the  carrier 
for  the  safety  and  kind  treatment  of  the 
passenger  is  required,  yet  so  also  Is  required 
care  on  the  part  of  the  passenger  for  his 
own  safety  and  decent  behavior.  If  the 
passenger  assaults  the  conductor,  the  latter 


has  a  right  to  defend  himself;  and  if  in  a 
personal  combat  between  the  passenger  and 
the  conductor,  brought  on  by  the  passenger's 
wrongful  assault,  the  latter  is  injured,  the 
carrier  Is  not  liable.  If,  as  the  defendant's 
evidence  tended  to  prove,  O'Brien  struck 
the  conductor  and  then  seized  him  and  drag- 
ged him  off  the  car  to  the  sidewalk,  it  was 
then  an  affair  between  man  and  man,  and 
the  defendant  was  not  liable  for  what  hap- 
pened on  the  sidewalk." 

That  case  again  came  before  this  court, 
and  Is  reported  In  212  Mo.  59, 110  S.  W.  70i5. 
On  the  latter  appeal  the  correctness  of  the. 
former  rulings  was  challenged,  and,  after  a 
careful  reconsideration  of  the  questions  in- 
volved, this  court  affirmed  those  rulings. 
While  the  published  report  of  the  case  through 
some  oversight  does  not  disclose  the  fact, 
yet  the  case  was  transferred  to  court  in 
banc  on  the  dissent  of  Valllant,  J.,  who  dis- 
sented as  to  a  question  of  evidence  which 
was  not  Involved  In  the  former  appeal.  The 
court  In  banc  adopted  the  divisional  opinion, 
and  thereby  affirmed  the  former  opinion 
also.  That  being  true,  we  must  set  this 
question  at  rest  and  rule  this  objection 
against  appellant. 

6.  It  Is  finally  Insisted  by  counsel  for  ap- 
pellant that  Instructlcm  No.  12  given  by  the 
court  of  its  own  motion  was  erroneous.  It, 
in  substance,  told  the  Jury  that  the  burden 
was  on  the  appellant  to  show  that  the  act 
of  the  conductor  In  ejecting  Garrett  from 
the  car  was  "an  act  of  criminal  conduct." 
The  statute  under  which  this  suit  wa.« 
brought  uses  the  words  "original  intent." 
Section  2864,  Rev.  St  1899  (Ann.  St  1906. 
p.  1637).  C!ounsel  for  appellant  criticises  this 
instruction  because,  as  they  say,  there  is  a 
vast  difference  in  doing  a  thing  with  crimi- 
nal intent  and  simply  intending  to  do  that 
thing.  (Nearly,  that  Is  true,  but  before  a 
recovery  can  be  bad  under  that  section,  not 
only  must  the  intent  exist,  but  the  criminal 
conduct  must  follow  which  resulted  in  the 
Injury.    There  Is  no  merit  in  this  contention. 

Finding  no  error  in  the  record,  the  Judg- 
ment Is  affirmed.  AH  concur,  except  as  to  re- 
marks made  regarding  the  Masterson  Case^  In 
which  they  do  not  concur. 


Mad>ONALI>  v.  METROPOLITAN  ST.  RY. 
CX). 

(Supreme  0>nrt  of  Missoari,  Division  No.  L 

March  81,  1909.     Rehearing  Denied 

AprU  13,  1909.) 

1.  Appeal  ard  Ebbob  ({  685*)  —  Rxoobd — 
Abbtbaci  —  AnniTioNAi.  AssTBAcnF— Nboks- 
srrr. 

Where  the  answer  contained  in  the  ab- 
stract was  a  general  denial,  and  appellee  filed 
no  counter  or  additional  abstract,  she  cannot 
contend  that  the  trial  answer  contained  a  plea 
of  contributory  negligence. 

LEd.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  {§  2586,  2501;  Dec  Dig.  | 
.')8o.»] 
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2.  ApPEAI,    ASD    EbBOB    (i    1068*)— HABia.B88 

Ebbob. 

Wbether  the  answer  filed  below  contained 
a  plea  of  contributory  negligence  is  immaterial 
on  appeal,  where  that  issue  was  not  submit- 
ted to  the  JU17. 

[E!d.  Note. — For  other  cases,  see  Appeal  and 
Error,  Dec.  Dig.  %  1039.*] 

3.  Evjobscb  (I  570*)  —  Opurioif  Evidehcb  — 
Wbioht. 

The  testimony  of  physicians  Is  'merely 
adfisory,  and  the  Jury  can  give  it  credence  or 
not '  as   it   seems   reasonable. 

[E>d.  Note.— For  other  cases,  see  Evidence, 
CenL  Dig.  f  2395;  D«c.  Dig.  {  670.*] 

1.  Cabbiebs  ({  320*)— -Passenoebs— AonoNEh- 
JuBY  Qdbstion— Oavbe  or  Death. 

In  an  action  for  the  death  of  a  street 
railway  passenger  by  being  thrown  against  a 
stove  by  the  derailment  of  the  car,  whether 
defendant's  death  was  proximately  cansed  by 
the  injnries  sustained  held  for  the  Jury. 

lEJd.  Note.— For  other  cases,  see  Carriers, 
Dec  Dig.  {  320.*] 

5.  Cabbiebs  (S  305*)— Pas8ergkbs-Irjubie8 
— Pbozdiate  Cause. 

If  a  street  car  passenger's  death  was 
directly  caused  by  bein^  thrown  .against  a 
stove  in  the  car  by  a  derailment,  recovery  could 
be  had  therefor,  even  though  he  had  also  suf- 
fered from  rheumatism,  etc.,  provided  he  would 
not  have  died  when  he  did  if  be  had  not  been 
thrown  against  the  stove. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Dec  Dig.  I  305.*] 

6.  Cabbiebs  (|  314*)— Passenoebs— Actions— 

PiXADIHO— NEOLIOENCE. 

In  action  for  injury  to  a  passenger,  plain- 
tiff may  plead  negligence  generally,  and  rely 
upon  the  doctrine  of  res  ipsa  loquitur,  and  alle- 
gations that  decedent's  death  was  caused  by 
the  sadden  derailment  of  the  car  because  of 
the  negligent  condition  of  the  appliances  or 
the  negligent  management  of  the  car  by  the 
employes  only  charged  negligence  generally,  and 
did  not  allege  any  particular  acta  of  negligence. 
[E!d.  Note.— For  other  cases,  see  Carriers, 
Dec  Dig.  S  314.*] 

7.  Cabbiebs  ({  316*)  —  Passer  obbs  —  NEau- 
OENCK— Res  Ipsa  Loquitdb. 

Where  decedent  was  injured  by  being 
thrown  against  the  stove  by  the  sudden  derail- 
ment of  a  street  car,  in  an  action  for  his  death 
plaintiff  could  assume  that  the  derailment  was 
caused  by  negligence,  and  if  the  company  did 
not  show  its  want  of  negligence,  or  tliat  the 
accident  was  caused  by  an  independent  cause, 
it  would  be  conclusively  presomed  that  the  ac- 
cident was  caused  by  its  negligence. 

(Ed.  Note.— For  other  cases,  see  Carrier*, 
Cent.  Dig.  f  1288;    Dec  Dig.  8  316.*] 

S.  Affbai.    and   Ebbob   (i    173*)— Retj^cw— 
Thxobt  Below. 

Where  the  case  was  tried  below  on  the 
theory  that  defendant  conceded  its  negligence, 
wliich  all  of  the  instmctions  assumed,  it  cannot 
deny  Its  negligence  for  the  first  time  on  ap- 

(Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  |!  1079-1120;  Dec.  Dig.  } 
173.*) 

9.  Neolioence  (S  58*)— Pboxivatb  Oausb. 

While  an  action  will  not  lie  for  a  negli- 
gent injniT  which  could  not  possibly  have  been 
foreseen,  it  is  not  essential  that  the  very  in- 
jury complained  of  could  not  have  been  fore- 
seen by  exercising  reasonable  prudence,  but 
the   wrongdoer   is   liable   if   the   injury   was   a 


natural  and  probable  consequence  of  the  neg- 
licent  act,  whether  it  could  have  been  foreseen 
or  not. 

[Eld.  Note.— For  other  cases,  see  Negligence, 
Cent.  Dig.  {  71 ;  Dec  Dig.  i  68.*] 

10.  TbIAI,   (I   252*)— INSTBUCTIONS-CONTOBM- 

iTY  TO  Evidence. 

In  an  action  for  a  passenger's  death  by 
heart  disease,  claimed  to  nave  been  caused  by 
beinfi  thrown  against  a  stove  in  a  street  car 
derailment,  where  there  was  no  substantial  evi- 
dence that  heart  disease  could  not,  by  any  pos- 
sibility, have  been  anticipated  as  a  result  of 
such  an  injury,  an  instruction  negativing  de- 
fendant's liability  if  such  an  injury  could  not 
have   been   foreseen   was   not   required. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.   iS  596-612;    Dec   Dig.   |  252.*] 

11.  Evidence    (J   363*)— Docdmentabt    Evi- 
dence—Medical  Books. 

Medical  books  cannot  be  read  to  the  jury 
as  independent  evidence. 

[Ed.  Note. — For  other  cases,  see  Evidence, 
Cent.  Dig.  i|  1516-1510;   Dec  Dig.  |  363.*] 

12.  Evidence  (|  658*)  —  Exfebt  Witnesses— 

CbOSS-EXAUINATION. 

Where,  in  a  personal  injury  action,  medical 
witnesses  based  their  testimony  on  their  knowl- 
edge derived  from  books  as  well  as  from  ex- 
perience, counsel,  on  cross-examination,  could 
frame  their  questions  by  reading  from  medical 
authorities  aod  ask  the  witness  whether  he 
agreed  with  the  author,  the  court  having  cau- 
tioned the  jury  that  what  was  read  from  the 
books  was  not  evidence. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  {{  2377,  2379;    Dec.  Dig.  f  55a»] 

Appeal  from  Circuit  Court,  Jackson  Conn- 
ty;    a.  Li.  McCune,  Judge. 

Action  by  Mary  MacDonald  against  the 
Metropolitan  Street  Railway  Company.  From 
a  judgment  for  plaintiff,  defendant  appeals. 
Affirmed. 

A.  I*  Cooper  and  Karnes,  New  &  Kraut- 
lioff,  for  appellant  John  H.  Lucas  and 
Chas.  A.  Loomis,  for  appellee. 

LAMM,  P.  J.  Defendant  appeals  from  a 
judgment  in  plaintiff's  favor  for  |5,000.  She 
Is  the  widow  of  John  L.  MacDonald,  injur- 
ed while  a  passenger  on  defendant's  car  on 
defendant's  cable  road,  October  20,  19U2, 
while  running  round  a  curve.  In  about 
eight  months  and  a  half  afterwards  he  died. 
There  is  no  question  but  tiiat  he  was  in- 
jured, and  by  defendant's  negligence.  Plain- 
tiff's theory  is  that  such  injuries  caused  his 
death;  defendant's  Is  contra.  The  trial  was 
long.  The  Issues  were  threshed  out  below 
closely  and  with  ability.  The  briefs  take  a 
wide  range.  The  instructions  were  many. 
However  laborlouB  a  task,  we  shall  under- 
take to  condense  the  voluminous  record 
without  omitting  vital  matter. 

After  allegations  Immaterial  to  any  ques- 
tion made  here,  the  petition  alleges: 

"That  in  rounding  said  curve  the  car 
aforesaid  in  which  the  said  John  L.  Mac- 
Donald was  riding  came  to  a  sudden  and 
violent  stop,  which  was  caused  either  by 
the  negligent  and  careless  condition  in  which 


•For  otber  cases  see  sams  topic  and  section  NUMBER  In  Dec.  ft  Am.  Digs.  1907  to  data,  ft  Reporter  Indexes 
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the  appliances  nsed  by  said  defendant  for 
going  around  said  corre  were  allowed  to 
remain,  or  by  the  negligent  and  careless 
manner  In  which  the  grlpman  discharged 
his  duty  In  managing  and  controlling  said 
car;  but  It  was  either  one  or  the  other,  or 
both,  as  plaintiff  believes  and  alleges,  and 
she  Is  Ignorant  whether  it  was  the  one  or 
the  other.  By  said  sudden  and  violent  stop- 
page of  said  car,  said  John  L.  MacDonald 
was  thrown  violently  forward  and  down, 
by  which  he  was  greatly  Injured,  and  which 
injuries  so  received  by  him  caused  his  death, 
which  occurred  on  the  13th  day  of  July, 
190S." 

The  abstracted  answer  Is  a  general  de- 
nial. Plaintiff  contends  the  trial  answer 
had  a  plea  of  contributory  negligence,  but 
she  flies  no  counter  or  additional  abstract. 
Not  only  so,  but  no  Issue  of  contributory 
negligence  was  submitted  to  the  Jury,  and 
that  feature,  on  any  view  of  the  case.  Is 
by-matter. 

Save  on  the  medical  testimony,  there  Is 
little  or  no  dispute  about  the  facts.  The 
case  made  Is  this: 

Judge  MacDonald  was  between  65  and  66 
years  old  when  he  died.  He  came  to  Kan- 
sas City  from  St  Paul,  Minn.  In  St  Paul 
(as  In  Kansas  City)  his  profession  was  that 
of  a  lawyer  In  full  practice,  though  he  had 
served  In  Congress  and  <«  the  bench.  The 
winter  before  moving  from  St  Paul,  he  was 
bothered  with  lumbago.  Lumbago  is  an 
ailment  of  a  rheumatic  kind,  Indicated  by 
pain  In  the  small  of  the  back.  The  occa- 
sion of  bis  change  from  St  Paul  to  Kansas 
City  was,  primarily,  to  find  a  milder  climate 
to  rid  himself  of  lumbago  or  prevent  Its 
becoming  chronic,  U  lurking;  secondly,  to 
better  his  business  outlook.  With  these 
ends  in  view,  be  visited  the  South,  seeking 
a  location  In  Louisiana,  Texas,  and  Arkan- 
sas. About  a  year  prior,  he  had  gone  to 
Hot  Springs  and  spent  a  few  days  at  the 
baths  there.  In  his  exploring  trip  South,  he 
again  visited  Hot  Springs  and  took  a  few 
baths.  This  was  In  1897,  and  In  the  fall  of 
that  year  he  settled  In  Kansas  City.  From 
that  time  until  bis  Injury,  five  years  later, 
he  was  apparently  free  from  limibago  or 
any  other  rheumatic  trouble.  He  is  describ- 
ed In  the  record  as  leading  an  active  life, 
as  being  "a  rugged,  strong  man,"  an  "In- 
dustrious man,"  weighing  about  180  pounds, 
about  5  feet  10  Inches  in  height  "broad- 
shouldered,"  "muscular,"  of  an  "athletic 
type,"  temperate,  with  a  good  appetite  but 
restraining  It  "a  vigorous,  strong  man,"  "a 
very  temperate  man,"  "a  well  man,"  posi- 
tive, but  of  a  Jolly  turn  and  a  hard  worker. 
This,  up  to  the  time  of  his  Injury. 

On  the  26th  of  October,  1902  (In  prime 
health  to  all  appearances),  he,  with  his  wife, 
Mary,  was  returning  from  church.  Sudden- 
ly, while  his  car  was  going  without  check, 
at  presumably  ordinary  speed,  around  i 
curve,  the  grip  car  In  the  train  was  thrown 


from  the  track,  the  "trailer"  on  which  he 
was  riding  was  partly  derailed.  Its  front 
end  thrown  from  the  track,  and  he  was  vio- 
lently projected  ahead  two  or  three  feet, 
sidewise,  against  the  Immovable  framework 
of  the  car  stove.  The  cause  of  all  this  la 
left  quite  dark.  One  witness,  speaking  of 
the  suddenness  and  force  of  the  stop,  said 
it  was  the  same  as  .If  the  car  "had  strnclE 
a  house";  another  (after  the  accident)  saw 
a  broken  rail.  Judge  MacDonald  was  on  a 
seat  running  lengthwise  of  the  car,  with  the 
stove  on  his  side.  He  evidently  was  thrown 
against  It  with  whatever  force  would  be 
given  him  from  the  momentum  of  a  car  hav* 
Ing  the  speed  of  that  one;  and  the  force  la 
described  by  the  Inflamed  but  pardonable 
metapfaw  of  one  witness  as  the  same  as  if 
he  was  "shot  out  of  a  cannon."  Just  what 
parts  of  his  body  struck  the  framework  of 
the  stove  is  not  entirely  clear.  The  visible 
sign  of  the  blow  was  In  the  neighborhood  of 
the  left  ear  and  side  of  the  face,  and  cover- 
ed a  place  the  size  of  your  band.  Other 
parts  of  his  left  shoulder  and  chest  evl* 
dently  affected  by  the  blow,  must  be  got  at 
by  his  pains  ensuing  at  once  and  those  de- 
veloping hard  on  his  Injuries.  That  he  was 
badly  hurt  Is  put  beyond  all  question.  Be- 
ing in  a  dazed  condition,  presently,  on  re- 
covering, he  complained  of  his  shoulder, 
neck,  and  head.  He  was  assisted  out  of  tlie 
car  and  into  a  nearby  drug  store. 

One  witness,  helping  him  from  the  car  to 
the  drug  store,  noticed  he  put  his  hand  to 
the  left  side  of  his  chest,  and  we  may  say, 
in  passing,  that  this  Involuntary  and  signifi- 
cant motion  of  putting  his  hand  to  his  chest 
was  noticed  by  his  friends  as  time  went  on. 
Failing  to  reach  his  family  physician  from 
that  drug  store,  he  was  helped  to  another. 
There  be  communicated  with  him,  and  then 
was  assisted  home.  The  record  shows  him 
apparently  unable  to  walk  without  assist- 
ance. For  two  or  three  weeks  he  was  con- 
fined to  his  bed  under  his  physician's  care. 
Hot  appliances  were  put  to  bis  neck,  shoul- 
der, and  head,  and  medicine  administered  to 
relieve  his  pain. 

It  would  serve  no  useful  or  obvious  pnr^ 
pose  to  go  over  the  long  history  of  his  case. 
There  was  testimony  put  In  by  plaintiff 
strongly  tending  to  prove  that  from  being 
a  well  man  at  the  time  of  his  injury,  he  be- 
came at  once  a  sick  man  and  continued  a 
sick  man  until  he  died.  Although  he  soon 
recovered  from  the  visible  wound  In  hia 
bead,  yet  he  continued  to  have  pain  In  bla 
neck,  shoulder,  and  chest.  He  could  not 
bear  or  wear  a  suspender  on  his  left  shoul- 
der after  that  He  could  not  put  on  his 
overcoat  without  help,  and  generally  -ware 
it  with  his  left  arm  out  of  Its  sleeve  He 
lost  appetite,  his  sleep  was  broken,  be  had 
"less  vim  and  snap,"  became  less  assertive 
In  his  views,  and  from  that  day  his  physi- 
cal strength  declined.  The  witnesses  de- 
scribe him  as  "growing  gradually  weaker," 
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be  looked  "baggard,"  he  seemed  "worried 
and  worn  out,"  and  was  easily  exhausted  by 
physical  effort.  Ue  never  again  walked 
witli  the  springing  and  rising  step  he  bad 
before.  His  weight,  beginning  with  that 
time,  gradnally  fell  off,  and  be  had  that  in 
his  countenance,  gait,  and  demeanor  mak- 
ing him  a  marked  man  to  his  near  friends 
and  acquaintances — some  of  them  physicians 
of  excellent  standing.  Some  four  weeks  aft- 
er his  injury  he  began  to  go  down  town  to 
bis  business  office,  but  went  later  and  came 
home  earlier  than  was  his  wont.  He  com- 
plained of  oi^ression  in  his  breathing,  and, 
when  walking  with  an  acquaintance,  he  not 
infrequently  took  hold  of  bis  arm  becanse 
of  shortness  of  breath  or  pain  In  his  heart 
He  could  no  longer  lie  down  with  comfort, 
and  his  barber  shaved  him  seated  bolt  up- 
right His  partner  testified  that  be  may 
have  tried  two  or  three  cases  after  he  re- 
tnmed  to  the  office,  but  that  he  wa?  unable 
to  work  as  be  formerly  had  done,  and  ar- 
ranged to  postpone  his  cases.  From  the 
time  of  bis  injury  to  the  following  May, 
solicitons  about  his  heart,  he  had  himself 
examined  time  and  again  for  heart  trouble; 
at  any  rate,  snch  medical  examinations  were 
directed  to  examination  of  cardiac  condi- 
tions. Until  in  May,  his  family  physician 
was  nnable  to  trace  his  chest  pains  to  heart 
trouble,  and  by  ear  or  stethoscope  could 
find  no  sign  of  abnormal  conditions  there; 
bot  In  the  spring  his  condition,  theretofore 
growing  gradually  worse  and  worse,  devel- 
oped into  spells  or  paroxysms  of  pain  in  his 
chest  It  was  then  found  by  experimenting 
that  these  spells  of  pain  yielded  to  a  medi- 
cine (amyl  nitrite)  deemed  by.  the  faculty 
to  be  somewhat  of  a  specific  as  a  temporary 
relief  In  certain  phases  of  angina  pectoris, 
and  It  was  c<mcluded  by  his  family  physi- 
cian that  his  heart  was  out  of  order.  In 
these  spells  of  agony  his  countenance  l>e- 
came  aahen  gray  in  color,  and  drops  of  per- 
spiration gathered  and  ran  down  bis  face. 
As  time  went  on,  they  became  more  severe 
and  frequent,  until  he  died  suddenly  in  one 
of  them  on  the  13th  of  July,  1903. 

Tbe  tendency  of  the  expert  testimony  on 
behalf  of  the  plaintiff  was  to  show  that  he 
(Offered  from  angina  pectoris.  That  is  not  a 
disease,  speaking  with  sdentlflc  precision, 
bat  it  is  a  horrible  strangling  pain  In  the 
chest,  affecting  its  victim  with  a  sense  of 
Impending  dissolution,  and  originating  in  dis- 
crepancies in  tbe  heart,  its  arteries  and 
valves,  and  the  walls  of  those  arteries,  wheth- 
er main  or  subsidiary,  and  tbe  pain  runs 
Dp  through  the  left  shoulder  and  down  the 
left  arm  to  the  fingers  of  the  left  hand.  We 
take  it  the  words  "angina  pectoris,"  though 
defined  literally  as  "a  strangling  pain  in  the 
chest"  are  as  near  a  definition  as  the  fac- 
nlty  can  give  of  diseased  cardiac  conditions 
leading  up  to  the  pain  itself.  At  all  events, 
the  term  Is  used  in  the  broad  sense  of  a 
disease. 
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Plaintiff  put  in  proof  from  competent  phy- 
sicians tending  to  show  that  angina  pectoris, 
or  the  diseased  condition  of  the  heart  and  its 
appurtenant  arteries  and  valves  to  which  the 
pain  so  named  attaches,  in  at  least  some  of 
its  phases,  could  naturally  be  caused  by 
shock  and  Injury,  and  that  it  might  be  rea- 
sonably expected  to  gradually  develop  from 
small  beginnings  until  it  finally  progressed 
far  enough  to  carry  its  victim  off.  Tbe  term 
"shock,"  as  used  medically,  is  defined  by  one 
scientffic  gentleman  on  the  stand  to  be  "an 
unusual  injury  that  a  person  may.  sustain 
that  depresses  nerve  centers  and  lowers 
away  vitality  very  extensively."  Lumbago  is 
said  by  plaintUTs  experts  to  not  be  tbe  phase 
of  rheumatism  affecting  the  heart.  Heart 
trouble  is  said  by  them  to  arise  now  and  then 
from  infiammatory  rheumatism,  and  decedent 
at  no  time  had  that 

Defendant  put  on  medical  experts,  pro- 
foundly skilled  in  heart  diseases,  who  took 
an  opposite  view  from  that  entertained  by 
tbe  learned  scientffic  witnesses  of  plaintiff, 
and  gave  the  Jury  different  advice. 

There  are  one  or  two  hundred  pages  of 
this  expert  testimony.  In  which  lawyers  and 
doctors  vie  in  a  battle  of  wits  with  each 
other  in  an  analysis  exhibiting  wide  and 
keen  research  in  the  mysterious  realm  of 
heart  diseases.  It  covers  every  phase  of 
angina  pectqrls,  which  seems  to  be  a  most  in- 
sidious and  deadly  trouble,  sometimes  exist- 
ing without  discoverable  cause,  sometimes 
referable  to  lead  poisoning,  rheumatism, 
gout,  eta,  thickening  the  walls  of  the  main 
and  subsidiary  arteries  at  the  heart  or  irri- 
tating its  valves,  sometimes  an  incident  to 
old  age  or  intemperance,  and  which  may  orig- 
inate from  shock  and  traumatism.  Tbe  tes- 
timony is  ladened  with  a  luxuriant  medical 
terminology  quite  useless  for  the  administra- 
tion of  Justice,  and  we  have  contented  our- 
selves with  shortly  giving  the  tendency  of 
it  in  everyday  speech. 

In  seeking  to  disturb  plalntlfTs  Judgment, 
defendant's  learned  counsel  insist  that  re- 
versible error  got  into  the  case  below  in  tbe 
giving  and  refusal  of  Instructions  and  In  rul- 
ing on  tbe  admission  of  testimony.  Among 
those  refused  were  two  demurrers,  one  at 
the  close  of  plaintiff's  and  the  other  of  the 
whole  case.  There  is  a  ground  of  reversal 
stated  as  follows:  "The  court  erred  in  per- 
mitting counsel  for  plaintiff  to  read  the  con- 
tents of  medical  books  to,  and  in  the  presence 
and  bearing  of,  the  Jury."  Further,  it  is  in- 
sisted that  the  court  erred  In  commentmg 
upon  the  evidence  during  the  progress  of  the 
trial. 

Any  other  facts  necessary  to  develop  and 
decide  material  questions  made  will  appear 
in  the  body  of  the  opinion. 

1.  The  first  proposition  argued  is  that  the 
demurrers  should  have  been  sustained,  for 
that  there  was  no  evidence  that  the  death 
of  Judge  MacDonald  was  directly  or  prox- 
imately caused  by  the  injuries  sustained  In 
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the  accident  But  counsel  argue  HI,  we  tblnk, 
In  that  hehalf.  Their  argument  la  built  up, 
for  example,  on  the  views  that  deceased  weut 
about  bis  labors  after  his  Injury,  that  physi- 
cians were  unable  for  several  months  to  de- 
termine the  existence  of  heart  trouble,  that 
angina  pectoris  can  arise  from  so  many  and 
different  Independent  causes  (even  from  un- 
dlscoverable  ones)  that  to  predicate  It  of  bis 
injury  is  mere  conjecture,  furnishing  no 
legal  basis  for  the  judgment.  Other  sugges- 
tions along  that  line  are  ofTered,  but  the  fore- 
going win  do  for  our  purposes. 

Evidently  the  fact  that  Judge  MacDonald 
returned,  in  a  crippled  way,  to  bis  avocation 
could  not  be  conclusive.  It  was  a  circum- 
stance, but  one  for  the  jury.  The  heroism  of 
facing  one's  fate  in  civil  life 'like  a  soldier 
does  his  in  war,  and  performing  one's  duty 
as  best  be  can  until  the  end  comes,  ia  not 
inseparable  from  a  prior  Injury  eventually 
ending  one's  life.  Labor,  under  such  condi- 
tions, is  referable  to  grit  and  courage,  or  the 
lack  of  these,  to  temperament,  duty.  If  he 
had  done  no  work  at  all  after  his  Injury, 
that  fact  alone  would  not  have  made  a  case 
for  plaintiff,  nor  did  his  doing  it  destroy  her 
case. 

Nor  do  we  have  to  go  to  physicians  to 
find  that  medical  science  has  not  developed 
to  the  point  where  a  doctor,  however  wise, 
can  tell  to  a  certainty  whether  4  disease  ex- 
ists in  the  heart  for  one,  two,  three,  or  four 
months  after  an  injury,  or  that  such  insidious 
diseases  not  uncommonly  quite  baffle  diagno- 
sis. It  must  be  borne  in  mind,  too,  that 
doctors'  theories  under  oath  on  the  witness 
stand  are  merely  advisory  in  character. 
Juries  can  take  or  leave  that  advice  on  the 
condition  only  that  it  seems  reasonable  or 
not  to  them;  and,  because  doctors  disagree, 
It  Is  not  valid  reasoning  to  say  that  juries 
should  also  disagree,  or  should  take  the  ad- 
vice of  one  set  as  against  that  of  another,  or 
should  throw  to  the  winds  their  common 
sense,  and,  with  minds  littered  up  with  con- 
flicting medical  advice,  be  unable  to  come  to 
any  agreement  whatever,  even  as  sailors, 
tossed  to  and  fro  by  contrary  winds,  reach 
no  harbor. 

In  Sorenson  v.  R.  R.  (C.  C.)  36  Fed.  166, 
plaintiff's  Intestate  in  September,  1883,  jump- 
ed from  a  train  at  the  instance  of  the  con- 
ductor, and  thereby  suffered  severe  bruises. 
He  soon  began  to  "droop  and  fall,"  and  in 
September,  a  year  later,  died.  There  was 
In  that  case,  as  in  this,  a  suggestion  that 
heart  and  aortic  troubles  existed  prior  to  the 
injury.  Physicians  testifled  on  both  sides, 
and  Mr.  Justice  Brewer,  speaking  to  the 
point,  said:  "Where  medical  witnesses  dis- 
agree in  opinion  and  theories,  the  undisput- 
ed history  of  the  case  Is  oftea  the  most  satis- 
factory and  controlling  fact.  In  this  case 
such  history  fully  justifies  the  verdict. 
•  *  *  Soon  after  this  accident  he  began 
to  droop  and  fall,  and  so  continued  failing, 
with  a  short  and  slight  change  for  the  bet- 
ter In  the  spring  of  1884,  until  his  death.  In 


September,  1884.  Such  a  fact  Is  significant. 
and  upholds  the  verdict.  I  know  that  post 
hoc  is  not  always  propter  hoc, 'but,  where 
the  propter  hoc  is  uncertain,  the  post  hoc 
may  often  be  decisive." 

So,  in  a  very  late  case  (Sharp  v.  R.  R.  [not 
yet  officially  reported]  Ul  S.  W.  1154),  there 
Is  language  In  point,  viz.:  "If  a  man,  well 
to-day.  Is  badly  Injured,  and  from  that  time 
on  sickens  (with  symptoms  referable  to  his 
Injury),  .and,  languishing,  finally  dies,  a  dis- 
agreement among  doctors  as  to  the  name  of 
the  disease  on  him  at  the  moment  of  disso- 
lution does  not  create  a  condition  from 
which  It  can  be  said  that  a  verdict  one  wuy 
or  the  other  Is  merely  guesswork;  •  »  • 
for,  if  there  had  been  no  physicians  testi- 
fying 'as  experts  and  the  jury  had  been 
without  medical  advice,  yet  plaintlflCs  lay 
evidence  showed  a  cause  for  Sharp's  pain 
and  suffering,  and  his  visible  approach  to 
the  grave  in  the  steps  he  took,  commencing 
at  the  place  and  time  of  his  Injury  and  end- 
ing there,  are  rational  deductions  within  the 
right  of  a  jury  in  applying  common  sense 
to  facts.  The  expert  medical  testimony  was 
merely  advisory,  and,  because  the  advice 
given  to  the  Jury  by  the  opinions  of  the 
doctors  differed,  that  presents  no  case  for 
our  interference." 

In  the  case  at  t>ar  there  was  substantial 
testimony  that  Judge  MacDonald  came  to 
old  age  hale  and  hearty.  On  a  certain  day 
In  October  he  is  thrown  against  the  frame- 
work of  a  stove  and  struck  a  tremendous 
blow.  The  mere  visible  sign  of  his  Injury  at 
the  time  was  not  great,  but  It  would  be  deal- 
ing only  with  the  surface  of  things  to  stop 
with  that  visible  sign.  The  controlling  fact 
In  the  case  (deducible  from  its  history)  is 
that,  traceable  to  that  injury,  he  was  never 
again  a  well  man,  and  that,  traceable  to 
that  same  Injury,  after  a  rally  at  the  start, 
he  went  steadily  downhill  to  his  grave.  A. 
blow  such  as  he  received  was  shown  to  be 
a  probable  cause  of  angina  pectoris.  As  we 
see  It,  there  is  no  link  out  in  the  chain  of 
the  evidence  upon  which  the  jury  could  ra- 
tionally base  their  conclusion  that  the  In- 
jury caused  his  death.  Independent  caus- 
es were  suggested  and  conflicting  theories 
were  developed  before  the  jury.  It  was  for 
them  to  say  which  theory  was  the  most  rea- 
sonable. Secklnger  v.  Mfg.  Co.,  129  Mo. 
590,  31  S.  W.  957;  Fetter  v.  Fidelity  &  Cas- 
ualty Co.,  1T4  Mo.  256,  73  S.  W.  592,  61  U 
R.  A.  45&,  97  Am.  St  Rep.  660. 

In  the  latter  case  It  was  finely  said  by 
Valllant  J.:  "The  genius  of  our  law  does 
not  claim  for  It  Infallibility;  It  recognizes 
that  there  is  an  element  of  uncertainty  that 
enters  into  every  forensic  contest  which 
human  wisdom  cannot  always  make  certain, 
and  Its  aim  Is  to  come  as  close  to  the  right 
as  the  means  at  hand  will  permit  Under 
our  system  of  jurisprudence  the  Jury  Is  the 
tribunal  to  which  questions  of  this  kind  are 
submitted  for  determination,  and,  with  all 
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their  human  liability  to  err,  we  haye  never 
yet  discovered  any  better  tribunal  tor  the 
trial  of  qnestlona  of  fact,  even  where  highly 
■clentlflc  i»opoBltlona  are  Involved.  Science 
Itself  appeals  to  common  sense  for  Its  rec- 
ognition." 

That  the  demurrers  were  not  well  taken 
under  the  facts  here  may  be  deduced  from  a 
line  of  other  cases  dted  by  respondent's 
counsel.  Hanlon  v.  B.  R.,  101  Mo.  381,  16 
S.  W.  233;  Walsh  t.  B.  R.,  102  Mo.  082,  14 
S.  W.  873,  15  S.  W.  767;  Beauchamp  v.  Sag- 
inaw. 00  Mich.  163,  15  N.  W.  66,  45  Am. 
Rep.  30;  Railroad  v.  Buck,  06  Ind.  346,  49 
Am.  Bep.  168:  Ballroad  v.  Kemp,  61  Md.  74. 

2.  Among  the  Instructions  given  for  the 
plaintiff  was  the  following  (No.  4):  "Xhe 
Jury  are  Instructed  that  if  they  believe  from 
the  evidence  that  the  death  of  John  K  Mac- 
Donald  was  directly  caused  by  being  thrown 
against  the  stove  on  defendant's  car,  then 
your  verdict  should  be  for  the  plaintiff,  not- 
withstanding that  you  may  further  believe 
from  the  evidence  that  he  bad  suffered  from 
lumbago  or  rheumatism,  provided  that  the 
Jury  further  find  that  said  MacDonald  would 
not  have  died  at  the  time,  under  the  cir- 
cumstances and  in  the  manner  he  did  die, 
had  It  not  been  for  being  thrown  against 
cald  stove.  If  yon  find  he  was  so  thrown." 

Evidence  was  admitted,  over  defendant's 
objection,  laying  a  foundation  for  that  In- 
Btmction,  and  it  is  contended  the  evidence 
was  improperly  put  in,  and  tbat  the  instruc- 
tion Is  not  good  law.  In  other  words,  de- 
fendant contends  tbat  a  cause  of  action  can- 
not be  maintained  for  an  Injury  "hastening" 
death.  The  rule  is  well  established  tbat  an 
actionable  wrong  is  committed  under  our 
damage  act  where  circumstances  exist  out- 
lined In  the  instruction  criticised.  For  in- 
stance. Strode  v.  St.  Louis  Transit  Co.,  107 
Mo.  616^  621,  96  S.  W.  851,  852,  was  heard 
hi  banc.  In  that  case  a  new  trial  bad  been 
granted  because  of  error  in  giving  an  in- 
struction based  precisely  on  defendant's 
above  theory.  In  reviewing  that  ruling,  our 
Brother  Graves,  with  the  approval  of  all  his 
brethren,  said:  "This  Instruction  was  dear- 
ly wrong,  and  should  not  have  been  given. 
•  *  •  Citing  Fetter  v.  Fidelity  &  Casualty 
Co.,  supra.  In  granting  a  new  trial  upon 
this  point,  the  trial  court  was  right,  and, 
were  it  not  for  other  propositions,  its  Judg- 
ment should  be  afBrmed." 

Referring  to  the  Fetter  Case,  it  will  be 
seen  that  the  court  approved  an  instruction 
with  the  following  clause:  "Provided,  that 
the  Jury  further  find  that  said  Fetter  would 
not  have  died  at  the  time,  under  the  cir- 
cumstances, and  In  the  manner  he  did  die, 
bad  it  not  been  for  the  accidental  rupture 
of  the  kidney."  That  proviso  Is  the  Iden- 
tical one  objected  to  In  Instruction  4  in  the 
case  at  bar.  The  Fetter  Case  follows  the 
reasoning  of  Freeman  v.  Accident  Ass'n,  156 
-Maw.  851.  30  N.  E.  1018, 17  L.  R.  A.  758,  and 
In  that  case  It  was  well  said:   "An  injury 


whlch  might  naturally  produce  death  In  a  per- 
son of  a  certain  temperament  or  state  ot 
health  is  a  cause  of  his  death  if  be  died  by 
reason  of  it,  even  If  he  would  not  have  died  If 
his  temperament  or  previous  health  bad  been 
different  And  this  is  as  well,  when  death 
comes  through  the  medium  of  a  disease  direct- 
ly induced  by  the  Injury,  as  when  the  injury 
Immediately  Interrupts  the  vital  processes." 

We  are  cited  to  Jackson  v.  B.  R.,  87  Mo. 
422,  56  Am.  Rep.  460,  and  Gray  v.  Mac- 
Donald,  28  Mo.  App.  477,  as  holding  a  con- 
trary doctrine,  but  those  cases  must  be 
strictly  read  In  the  light  of  the  particular 
facts  there  held  In  Judgment.  In  the  Jack- 
son Case  a  man,  mortally  wounded  by  an 
officer  making  his  arrest,  was  taken  on 
board  defendant's  train  for  transportation 
to  Arkansas.  The  carrier  was  sued  on  the 
theory  tbat  such  transportation  was  wrong- 
ful, and  tbat  such  wrong  hastened  his  Im- 
pending death.  In  the  case  at  bar,  we  are 
not  called  upon  to  either  criticise  or  follow 
tbat  case  in  its  ruling  that  "hastening"  is  not 
"causing"  within  the  meaning  of  the  damage 
act  The  Jury  were  told  there  to  And 
against  defendant  If  the  act  complained  of 
resulted  in  "causing  or  hastening  his  death." 

The  theory  of  that  holding  has  its  root 
In  the  phraseology  of  the  damage  act  (Rev. 
St  1899,  §  2865  [Ann.  St  1006,  p.  1644]), 
transmitting  a  right  of  action,  vis.,  "When- 
ever the  death  of  a  person  shall  be  caused, 
by  a  wrongful  act,  neglect  or  default  of 
another,"  under  limitations  prescribed.  In 
Gray  v.  MacDonald,  supra,  one  of  the  facts 
dealt  with  was  that,  aftef  decedent  was 
wounded  by  a  mortal  shot  by  another,  the 
defendant  hit  him  with  his  fist  A  careful 
reading  of  both  of  those  cases  shows  that 
the  point  now  up  was  not  the  turning  one, 
nor  are  we  called  upon  in  this  case  to  deter- 
mine whether  hastening  is  causing  a  death 
within  the  reasonable  construction  of  tbe 
damage  act  because  in  this  case  tbe  instruc- 
tion criticised  put  it  to  the  Jury  to  find  that 
the  Injury  "directly  caused"  the  death  of 
Judge  MacDonald.  If  It  were  necessary  to 
follow  or  reject  the  ruling  in  the  Jackson 
Case,  I  should  greatly  doubt  the  soundness 
of  tbe  construction  there  put  upon  the  stat- 
ute. It  seems  to  me  too  narrow.  For  in- 
stance, if  A.  shoots  and  mortally  wounds  B., 
so  tbat  B.  would  not  Instantly  die  but  would 
linger,  languish,  and  finally  die,  does  the 
damage  act  mean  that  O.  may  thereafter 
blow  out  B.'s  brains  with  a  pistol  bullet  and 
escape  civil  liability  for  damage  because  be 
merely  hastened  tbe  death?  Did  not  C.  cause 
the  death  of  B.  within  the  reasonable  in- 
tendment of  that  statute?  If  A  and  B.  con- 
tribute to  tbe  death  of  C,  did  each  one  not 
cause  tbe  death  within  Its  purview?  Bragg 
V.  Met  St  By.  Co.,  102  Mo.,  loc.  clt  369,  01 
S.  W.  527.  If  C.  is  Sick  nigh  unto  death  with 
a  mortal  disease,  and  D.,  while  in  that  condi- 
tion, wrongfully  injures  him  so  that  he  dies 
shortly,   did  D.   not  cause  that  particular 
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death  within  the  dear  purview  of  that  stat- 
ute? We  ask  these  questions  bat  leave  them 
unanswered,  the  case  not  calling  for  It 
We  mie  the  point  against  the  defendant 
3.  It  is  argued  In  a  brief,  filed  after  sub- 
mission, that  plaintiffs  Instructions  errone- 
ously enlarged  the  Issues  In  the  pleadings, 
and  permitted  recovery  without  proof  of  the 
particular  negligence  specified  In  the  peti- 
tion. Plalntift  Introduced  testimony  tend- 
ing to  show  that  the  train  while  en  route.  In 
rounding  a  curve,  came  to  an  Instantaneous 
stop  and  was  derailed,  throwing  Its  passen- 
gers this  way  and  that  It  can  hardly  be 
contended  that  defendant  should  (or  did 
usually)  stop  its  trains  in  that  fashion.  It 
was  not  plalntlfTs  duty  to  plead,  point  out 
or  prove  specific  acts  of  negligence  resulting 
in  this  astonishing  stop.  We  have  held  that 
If  plaintifT  pleads  the  specific  acts  of  negli- 
gence leading  up  to  the  injury  of  a  passen- 
ger, such  pleading  is  tantamount  to  an  ad- 
mission that  he  knows  the  causes  of  the  ac- 
cident, and,  knowing  and  pleading  them,  he 
must  prove  them  and  limit  his  right  to  re- 
covery to  such  proof.  On  the  other  hand,  it 
is  well-recognlzed  doctrine  that  It  is  good 
pleading  to  plead  negligence  in  passenger 
cases  generally  and  rely  upon  the  doctrine  of 
res  ipsa  loquitur.  We  are  of  opinion  that 
the  petition  in  this  case  does  not  plead 
specific  negligence,  as  that  term  is  used  in 
the  books.  It  could  not  say  much  less  than 
it  did.  It  is  no  more 'Specific  than  the  allega- 
tions of  the  petition  In  Chlanda  v.  Transit 
Co.  (not  yet  officially  reported)  112  S.  W. 
249,  and  the  6harge  there  was  held  to  be 
general.  The  gravamen  of  the  charge  is 
the  violent  stoppage  of  the  car,  and  that  is 
said  to  have  resulted  from  the  general  neg- 
ligent and  careless  condition  in  which  the 
appliances  used  by  defendant  were  allowed 
to  remain,  or  in  the  negligent  manner  In 
which  the  car  was  managed.  Plaintiff  aver- 
red that  she  did  not  know  which  It  was,  but 
that  it  was  one  or  the  other,  or  both.  Tak- 
en by  or  large,  it  would  seem  the  charge  was 
general,  that  plaintifF  had  pleaded  no  matter 
showing  her  knowledge,  and  that  she  had  the 
right  to  assume  that  the  violent  stop  was 
negligent  without  putting  in  proof  of  what 
caused  It  Trains  of  cars  in  charge  of  hu- 
man agencies  do  not  stop  in  that  way  in  and 
of  themselves.  Such  stop  is  naturally  refer- 
able to  the  human  agency  in  charge  of  train, 
track,  or  motive  power.  Therefore,  as  a  car- 
rier Is  under  a  duty  to  carry  its  passengers 
safely,  it  should  explain  its  conduct  in 
throwing  them  hither  and  yon  as  If  shot  out 
of  a  catapult  If  it  did  not  explain  that 
conduct  by  proof  showing  its  own  high  dili- 
gence and  care,  or  by  showing  the  interven- 
tion of  some  Independent  cause,  it  must  be 
conclusively  presumed  guilty  of  negligence, 
for  it  has  failed  to  rebut  the  prima  facie 
presumption  of  negligence  arising  from  the 
unusual  and  violent  stop.  Dougherty  v.  R. 
R..  81  Mo.,  loc.  cit  329.  51  Am.  Rep.  239; 


Coudy  T.  R.  R.,  85  Mo.  85,  86;  liemon  v. 
Chanslor,  68  Mo.  854,  SO  Am.  Rep.  799  et 
seq.,  and  cases  cited;  Qark  v.  R.  R.,  127 
Mo.,  loc.  clt  208.  29  S.  W.  1013  et  seq. 

We  rule  the  point  against  defendant  and 
put  our  ruling  on  the  ground  that  from  end 
to  end  the  case  was  tried  on  the  theory  that 
defendant  for  all  practical  purposes,  conced- 
ed its  negligence.  Its  own  instructions  in- 
ferentlally  assumed  it,  as  did  plalntlfTs.  In 
a  brief  of  well  nigh  100  pages,  in  which 
learned  counsel  present  point  after  point 
with  discriminating  vigor  and  learning,  the 
point  now  up  was  not  made.  As  said,  it 
gets  into  the  case  in  a  brief  filed  after  the 
hearing  at  onr  bar,  and  we  must  hold  that 
such  issue  is  a  new  one,  and  not  in  accord 
with  the  theory  on  which  the  case  was  tried 
and  determined  below  and  briefed  In  this 
court  Such  shift  of  position  is  bad  on  ap- 
peal. 

4.  Defendant  was  allowed  13  instructions 
as  prayed,  and  another  in  modified  form. 
It  was  refused  7.  We  shall  not  cumber  the 
record  with  the  instructions  on  either  side. 
Those  for  the  plaintiff  were  short  plain,  and 
direct.  We  see  no  fault  in  any  of  them. 
They  proceed  on  the  theory  that  if  his  car 
came  to  a  sudden  stop,  which  sudden  stop 
defendant  could  have  prevented  by  the  ex- 
ercise of  a  high  degree  of  skill,  diligence, 
and  foresight  and  if  by  said  sudden  stop 
Judge  MacDonald  was  thrown  forward  and 
received  injuries  from  which  he  died,  then 
the  jury  should  find  for  plaintiff.  In  an- 
other Instruction,  the  jury  were  told  that 
such  sudden  stop  was  negligent  unless  it 
was  unavoidable  and  could  not  have  been 
prevented  by  the  exercise  of  a  defined  big;h 
degree  of  care.    The  fourth  we  have  set  out 

In  defendant's  given  Instructions,  the  ^ury 
were  told  that  if  the  exact  cause  of  Judge 
MacDonald's  death  was  unknown  or  had  not 
been  satisfactorily  shown,  then  their  verdict 
must  be  for  defendant  In  another,  they 
were  told  that  the  mere  fact  of  decedent's 
injury  gives  plaintiff  no  right  to  sue;  that 
before  they  can  find  for  her  they  must  find 
from  the  evidence  that  his  death  was  directly 
and  proximately  caused  by  the  negligence  of 
defendant  In  another,  they  were  told  that 
even  though  he  was  a  passenger  and  was 
injured  by  the  negligence  of  defendant  still 
they  could  not  find  for  plaintiff  "unless  his 
subsequent  death  was  the  natural  and  prob- 
able result"  of  such  negligence.  In  another, 
the  burden  was  put  upon  plaintiff  to  prove 
by  a  preponderance  of  the  evidence  that 
defendant  was  negligent  and  that  such  negli- 
gence Injured  decedent  and  that  his  subse- 
quent death  was  directly  and  proximately 
caused  and  produced  by  such  negligence. 
In  another,  they  were  told  that  if  his  deatli 
may  have  resulted  from  the  Injuries,  and 
may  have  resulted  from  other  causes,  not 
produced  by  the  accident  then  the  verdict 
should  be  for  defendant  unless  the  plalutifC 
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has  proven  wltb  reaMmable  certainty  by  the 
greater  'weight  of  the  evidence,  to  the  jnry's 
satisfaction,  that  his  death  was  actually 
caused  and  produced  by  his  Injuries  received 
In  the  accident  In  another,  the  term  "prox- 
imate cause"  was  elaborately  defined,  and 
the  Jury  were  told  that  it  meant  a  cause 
which  "In  a  natural  and  continuous  sequence, 
mibroken  by  an  intervening  cause,  produces 
the  injury,  and  without  which  the  result 
wonid  not  have  happened,  and  it  Is  not  enough 
that  the  injury  is  the  natural  sequence  of  the 
negligence.  It  must  be  also  the  probable  se- 
quence." In  another,  they  were  told  that 
defendant  was  not  the  insurer  of  the  safety 
of  deceased,  and  was  not  required  to  exer- 
cise a  degree  of  care  or  foresight  not  rea- 
smiably  practicable,  etc.  In  another,  they 
were  still  farther  Instructed  that  defendant 
was  not  liable  for  every  negligent  act,  al- 
tbongb  Injury  ensued.  The  negligent  act 
must  be  the  proximate  cause  of  the  injury, 
which.  In  turn,  must  also  be  the  natural  and 
probable  result  of  the  act  In  another,  they 
were  instructed  that  if  the  injury  was  mere- 
ly the  result  of  an  accident,  no  matter  how 
produced,  other  than  by  the  negligence  of 
defendant's  servants  In  charge  of  the  car, 
then  tbeir  verdict  should  be  for  defendant 
(I'he  last  Instruction  was  too  favorable  to 
defendant)  They  were  further  Instructed 
on  the  credibility  of  witnesses,  and  that  the 
burden  of  proof  was  on  plaintiff  throughout 
the  entire  trial  to  show  that  defendant's  neg- 
ligence was  the  direct  and  proximate  cause 
of  the  Injury.  Further,  they  were  Instructed 
on  the  meaning  of  the  term  "a  preponderance 
of  the  evidence,"  and  were  finally  told  that 
the  case  must  be  decided  the  same  as  if 
between  two  persons  of  equal  standing  in  the 
community;  that  it  must  be  determined  on 
the  evidence  alone  and  the  instructions  given 
by  the  court;  that  the  Instructions  read  by 
the  attorneys  were  the  court's  instructions. 

The  Instructions  refused  for  defendant 
were  In  some  particulars  covered  by  those 
given  at  its  instance,  but  there  is  a  series  of 
refused  instructions  declaring  that  the  Jury 
must  find  for  the  defendant  unless  there  was 
inch  connection  between  the  negligent  acts 
of  defendant  and  the  death  of  decedent  "as 
to  bring  It  within  the  reasonable  contempla- 
tion of  the  defendant  that  such  death  would 
naturally  and  probably  result"  from  the  neg- 
ligence. Changes  are  rung  on  this  idea  In 
other  Instmctlons.  One  is  that  the  Jury  must 
find  that  MacDonald's  death  "was  such  as  a 
reasonable  prudent  person  would  anticipate 
would  be  the  likely  and  probable  result"  of 
such  acts  of  the  defendant.  The  central 
idea  In  these  refused  instructions  Is  that, 
if  the  pecnilar  result  (in  this  case,  the  death 
of  Judge  MacDonald  from  heart  disease) 
could  not  have  been  anticipated  by  defend- 
ant, the  finding  should  be  for  defendant 

It  may  be  said,  generally,  that  if  an  un- 
beard-of  result  Is  produced  by  an  act  of  neg- 
ligence quite  ontslde  the  experience  of  man- 


kind, and  which  could  by  no  possibility  have 
been  foreseen,  then  an  action  will  not  He  for 
that  result  But  this  case  did  not  require 
Instructions  based  on  any  such  theory.  This, 
because  there  was  no  substantial  evidence 
showing  It  outside  of  the  experience  of  man- 
kind that  heart  disease  should  result  from 
a  shock  and  Injury  like  that  happening  to 
decedent,  or  that  such  heart  disease  should 
result  fatally. 

Again,  waiving  that  view,  a  good  rule  Is: 
"The  liability  of  a  person  charged  with  negli- 
gence does  not  depend  on  the  question  wheth- 
er, with  the  exercise  of  reasonable  prudence, 
be  could  or  ought  to  have  foreseen  the  very 
Injury  complained  of;  but  be  may  be  held 
liable  for  anything  which,  after  the  injury  is 
complete,  appears  to  have  been  a  natural  and 
probable  consequence  of  his  act  or  omission." 
Fishburn  v.  R.  R.,  127  Iowa,  loc.  dt  402, 
103  N.  W.  481  et  seq.,  and  many  cases  cited ; 
Dean  v.  R.  R.,  199  Mo.,  loc.  dt  411,  97  S.  W. 
910;  Foley  v.  McMahon,  114  Mo.  App.,  loc. 
dt  448,  90  S.  W.  118;  Hoepper  v.  Southern 
Hotel  Co.,  142  Mo.,  loc.  dt  388,  44  S.  W. 
257;  Graney  v.  R,  R.,  140  Mo.,  loc.  dt  98, 
41  S.  W.  246,  38  L.  R.  A.  633;  Miller  T.  R. 
R.,  90  Mo.,  loc.  clt  394,  2  S.  W.  439;  Har- 
rison V.  Electric  Light  Co.,  196  Mo.,  loc.  clt 
629,  93  S.  W.  951,  7  L.  R.  A.  (N.  S.)  293; 
Lawrence  v.  Ice  Co.,  119  Mo.  App.,  loc.  dt. 
381,  332,  93  S.  W.  897 ;  Brady  v.  R.  R.,  206 
Mo.,  loc.  dt  537,  102  S.  W.  078,  105  S.  W. 
1195;  Zeis  v.  Brewing  Ass'n,  205  Mo.,  loc. 
dt  651,  104  S.  W.  09. 

We  find  no  fault  with  rulings  on  Instruc- 
tions. 

6.  In  framing  questions  on  the  cross-ex- 
amination of  experts,  counsel  held  in  hand 
medical  books  and  formulated  questions  from 
tbeir  language.  The  books  were  not  read  to 
the  Jury,  but  the  Jury  could  see  that  the 
examiner  read  from  them.  This  method 
of  cross-examination  was  objected  to.  The 
court,  over  objections,  permitted  plaintiff's 
counsel  to  adopt  the  scientific  terminology 
of  the  author  and  put  propositions  to  the  wit- 
nesses obviously  asserted  by  him,  but  repeat- 
edly cautioned  the  Jury  that  what  was  read 
from  the  book  was  not  evidence  and  the 
Jury  should  pay  no  attention  to  it;  that  the 
only  thing  they  could  consider  was  tbe  evi- 
dence that  fell  from  the  lips  of  the  witness 
along  the  line  of  verifying  the  propositions 
put  by  the  examiner.  Samples  of  these  can* 
tlonary  Instructions  are  as  follows:  The 
Court:  "The  Jury  will  not  give  any  more 
weight  to  anything  Mr.  Karnes  reads  from 
the  books  than  they  would  to  any  other  ques- 
tions Mr.  Karnes  asks,  unless  the  witness 
answers  questions  In  the  a£9rmatlve,  there- 
by making  It  evidence  In  the  case.  •  *  • 
It  is  tbe  answers  of  this  witness,  gentlemen 
of  the  Jury,  that  Is  evidence  In  this  case,  and 
not  the  questions." 

Error  is  assigned  on  this  phase  of  the  trial, 
but  the  point  Is  without  soundness.  It  has 
been  said  that  It  is  within  the  discretion  of 
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the  court  to  permit  medical  books  to  be  read 
to  the  Jary  (State  t.  Soper,  148  Mo.,  loc.  clt 
235,  236,  49  S.  W.  1007),  but  undoubtedly  the 
better  and  generally  accepted  doctrine  la  that 
the  contents  of  such  books  are  not  admissible 
as  independent  eridence  (17  Gyc  421;  Un- 
ion Pac  B.  R.  Co.  V.  Yates,  79  Fed.,  loa  dt 
587,  25  O.  O.  A.  103,  40  L.  R.  A.  553  et  seq.). 
Judge  Thayer  In  the  last  case  puts  the 
grounds  of  exclusion  on,  first,  such  evidence 
is  not  delivered  under  oath;  second,  there 
Is  no  chance  of  cross-examining  the  author; 
third,  medicine  is  not  an  exact  science;  doc- 
tors disagree;  medical  theories  are  subject 
to  frequent  modification  and  change. 

But  while  not  independent  evidence — and 
the  question  Is  a  vexed  one — ^yet  there  Is  a 
legitimate  use  of  such  books,  at  least,  on 
cross-examination,  where  the  testimony  lias 
taken  wide  range  and  where  skilled  witness- 
es, testifjrinc  as  experts,  base  their  testimony 
on  their  knowledge  derived  from  books  as 
wdl  as  experience,  as  In  this  case.  Here, 
defendant's  counsel  had  notified  some  of  his 
witnesses  that  he  was  appealing  to,  and  ask- 
ing his  doctors  -to  draw  from,  their  medical 
knowledge  running  back,  say,  2,000  years, 
and  which  could  only  be  preserved,  if  at  all. 
In  book  form  from  the  days  wh«>  Socrates  or- 
dered a  cock  sacrificed  to  Bsculapius,  the 
god  of  medicine,  and  Hippocrates  and  Oalen 
practiced  physic  in  Greece  and  Italy.  Under 
such  circumstances,  we  see  no  reason  why 
counsel  could  not  frame  a  proposition  in  med- 
ical science  in  the  exact  language  of  the  au- 
thor, and  ask  the  witness  whether  he  agreed 
,'  to  it,  so  long  as  this  was  done  under  the  due 
guard  of  the  cautionary  instructions  given  by 
the  court  Such  Is  the  doctrine  of  a  most 
learned  and  exhaustive  note  on  section  440, 
Oreenleaf  on  Ev.  (15th  Ed.)  p.  679,  where  it 
Is  said:  "Moreover,  It  Is  a  proper  method 
of  cross-examination,  In  order  to  test  the 
learning  of  a  witness  who  testifies  as  an  ex- 
pert, to  refer  to  books  of  approved  authority 
upon  the  subjects  under  investigation,  and 
question  him  in  regard  to  them." 

Mr.  Justice  Scott,  in  Conn.  Mut.  Life  Ins. 
Co.  V.  Ellis,  89  lU.,  loc.  dt  519,  gives  that 
proposition  the  indorsement  of  his  strong 
pen,  though  stating  that  the  rule  Is  liable  to 
abuse,  and  great  care  should  be  taken  to  pre- 
vent such  abuse.  He  there  says:  "Assuming 
to  be  familiar  with  standard  works  that 
treat  of  delirium  tremens,  it  was  not  unfair 
to  the  witness  to  call  bis  attention  to  the 
definitions  given  In  the  books  of  that  par- 
ticular disease,  and  asking  him  whether  be 
concurred  in  the  definitions.  How  could  the 
knowledge  of  the  witness,  of  such  subjects, 
be  more  fully  tested?  That  is,  in  no  Just 
sense,  reading  books  to  the  Jury  as  evidence, 
or  for  the  purpose  of  contradicting  the  wit- 
ness." To  the  same  effect  is  Hess  v.  Lowery, 
122  Ind„  loc.  dt  233,  23  N.  E.  156,  7  L.  B.  A. 
90, 17  Am.  St  Rep.  866  et  seq. 


In  State  v.  Woods,  63  N.  H^  loc.  dt  494, 
495,  Sargent  C.  J.,  speaking  to  the  point, 
said:  "As  to  Dr.  Ferguson's  cross-examina- 
tion, we  see  no  reason  for  any  objedlon  to  It 
He  had  stated,  as  well  he  might  on  direct 
examination,  his  knowledge  of  a  i>aitlGular 
subject  not  from  any  experience  or  actual 
observation,  but  from  wliat  he  had  derived 
merely  from  reading  and  studying  medical 
authorities.  Then  he  was  cross-examined  aa 
to  that  general  reading,  not  by  putting  In  the 
books,  but  by  inquiries  whether,  in  his  gen- 
eral reading,  he  had  not  found  particular 
theories  laid  down  conflicting  with  the  theory 
he  had  advanced  as  the  result  of  his  read- 
ing. Collier  V.  Simpson,  6  Car.  &  Payne,  73, 
goes  further  than  the  present  case.  There' 
Tindal,  0.  J.,  in  speaking  of  a  medical  expert, 
says:  *I  think  you  may  ask  the  witness 
whether  In  the  course  of  his  reading  he  ha» 
found  this  laid  down.'  And  tliat  was  upon 
direct  examination.  The  Chief  Justice  fur- 
ther says:  'I  do  not  think  that  'the  book» 
themselves  can  be  read,  but  I  do  not  see  any 
objection  to  your  asking  Sir  Henry  Halford 
(the  witness,  who  was  the  president  of  the 
College  of  Physicians)  his  Judgment  aind  the 
grounds  of  it,  which  may  be  in  some  degree 
founded  on  books,  as  a  part  of  hi»  general 
knowledge.' " 

We  rule  the  point  against  defendant 

Other  assignments  of  error  are  made  and 
discussed.  For  example,  it  Is  contended  that 
the  court  made  comments  prejudicial  to  the 
defendant  in  the  progress  of  the  case.  We 
have  considered  these  assignments  one  by 
one,  but  find  no  soundness  in  any  of  tliem, 
and  shall  not  prolong  the  opinion  by  dis- 
cussing them. 

Our  conclusion  is  that  the  case  was  well 
tried,  and  that  the  Judgment  should  stand. 
It  is,  accordingly,  so  ordered.  Let  It  be  af- 
firmed.   All  concur. 


CHICAGO,  B.  &  Q.   BY.  CO.  t.   GILDER- 
SLEEVE. 
(Supreme  Court  of  Missouri.     Feb.  13,  1909.) 

1.  Courts  (J  142*)— JuBisoicnoK. 

The  circuit  court  of  the  city  of  St  Louis, 
like  all  other  circuit  courts  in  the  state,  is,  to 
all  intents  and  purposes,  a  court  of  general 
jurisdiction. 

[Ed.  Note.— For  other  cases,  see  Conrts,  Dec 
Dig.   {  142.*] 

2.  Constitutional  Law  ((  62*)— Poweb  to 
Punish  Contempt— Legislative  Powebs. 

The  right  of  punishment  for  contempt  is 
inherent  in  every  court  having  common-law 
powers,  and  such  courts  cannot  be  shorn  of  that 
power  by  the  legislative  branch  of  the  state 
government 

[Eid.    Note.— For   other   cases,    see    Constitu- 
tional Law,  Cent  Dig.  |  84;   Dec.  Dig.  |  52.*] 

3.  Constitutional  Law  (J  62*)— Poweb  to 
Punish  fob  Contempt  —  Jubibdiotion  — 
Legislative  Powebs. 

The  circuit  courts  being  created  by  Const 
art.  6,  f  22  (Ann.  St.  1906,  p.  234),  and  having 
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inherent  power  to  pnnisb  by  contempt,  which 
cannot  be  taken  away  by  the  Legislature,  Rev. 
St  1890,  I  1617  (Ann.  St.  1906,  p.  1199),  pro- 
hibiting conrts  from  paniahing  contempt*  by 
fine  exceeding  $50  or  by  impriaonment  for  more 
than  10  days,  violates  Const.  187S,  art.  3 
(Ann.  St.  lOOiS,  p.  172),  providing  that  the 
powers  of  government  sball  be  divided  into 
three  distinct  departments,  the  legislative,  ex- 
(CDtive,  and  Judicial,  and  that  no  person  or  col- 
lection of  persons  charged  with  the  exercise  of 
powers  properly  belonging  to  one  of  these  de- 
partments shall  ezerdbe  any  power  properly 
belonging  to  either  of  the  others. 

[Ed.  Note.— For  other  cases,  see  Constitution- 
al Law,  Cent.  Dig.  !  84;  Dec.  Dig.  §  52.*] 

Lamm,  Woodson,  and  Graves,  JJ.,  dissenting. 

In  Banc.  Case  Certlfled  from  St  LonlB 
Oonrt  of  Appeals. 

B:dward  J.  Glldersleeve  was  sentenced  by 
the  circuit  court  of  the  City  of  St  Louis  for 
contempt  in  violatlnjr  a  decree  of  injunction 
rendered  in  an  action  against  him  by  the 
Chicago,  Burlington  &  Quincy  Railway  Com- 
pany, and  appealed  to  the  St  Louis  Court 
of  Appeals.  Cause  certified  to  the  Supreme 
Cbnrt    Judgment  of  circuit  court  affirmed. 

Chester  H.  Krimi,  for  appellant  Robert 
ft  Robert,  for  respondent 


6ANTT,  J.  This  cause  has  been  certified 
to  this  court  by  the  St  Louis  Court  of  Ap- 
peals for  the  reason  that  a  constitutional 
question,  to  wit,  the  validity  of  section  1617 
of  the  Revised  Statutes  of  Missouri  of  1899 
(Ann.  St.  1906,  p.  1199),  is  necessarily  Involv- 
ed In  tbe  Judgment  rendered  by  the  circuit 
court  of  the  city  of  St  Louis.  It  appears 
from  the  abstract  of  the  record  that  the  ap- 
pellant Edward  J.  Glldersleeve,  bad  been 
enjoined  on  the  12th  day  of  July,  1903,  by 
the  circuit  court  of  the  city  of  St  Louis 
from  buying,  selling,  dealing  In,  or  soliciting 
the  purchase  or  sale  of  any  mileage  passen- 
ger tickets  or  any  part  thereof,  or  the  re- 
turn coupon  thereof  or  any  part  thereof,  or 
any  excursion  passenger  ticket  or  any  part 
thereof,  at  that  time  or  thereafter  issued  or 
sold,  or  which  might  thereafter  be  issued  or 
sold,  by  the  plaintiff  for  passage  over  its 
railroad,  or  issued  by  any  other  railroad  for 
nse  over  plaintiff's  road,  or  any  part  thereof 
where  such  ticket  was  sold,  or  wbere  it  ap- 
peared upon  such  ticket,  coupon,  or  return 
ticket  that  the  same  was  issued  or  sold,  be- 
low tbe  regular  schedule  rate  under  a  con- 
tract with  the  original  purchaser  entered  up- 
on tbe  said  ticket  and  signed  by  such  orig- 
inal purchaser  that  such  ticket  was  non- 
transferable and  void  in  the  bands  of  any 
other  person  tlian  tbe  original  purchaser, 
and  also  from  soliciting,  aiding,  and  en- 
couraging or  procuring  any  person  other 
than  tbe  original  purchaser  of  such  ticket 
to  nse  or  attempt  to  use  the  same  for  pas- 
sage on  any  train  or  trains  of  the  plaintiff; 
and  that  afterwards  a  citation  had  Issued 
out  of  tbe  said  circuit  court  on  tbe  1st  day 


of  October,  1904,  against  tbe  said  defendant, 
Bdward  J.  Glldersleeve,  commanding  blm  to 
appear  before  said  court  and  show  cause 
why  he  should  not  be  adjudged  guilty  of  con- 
tempt for  violating  the  order  of  injunction 
Issued  as  aforesaid.  It  appears  that  said 
citation  had  been  duly  served  upon  the  said 
Glldersleeve  on  the  Ist  day  of  October, 
1904,  and  tbe  said  matter  coming  on  for 
hearing  on  the  Idtb  of  October,  1904,  and 
the  court  having  heard  the  evidence  and  du- 
ly considered  tbe  same,  adjudged  tbe  said 
Glldersleeve  guilty  of  contempt,  in  that  be 
had  violated  tbe  said  injunctive  order,  and 
by  Its  Judgment  adjudged  that  be  be  com- 
mitted to  and  imprisoned  in  the  common 
Jail  in  the  dty  of  St  Louis  for  a  period  of 
15  days  from  the  28tb  day  of  October,  1904, 
to  the  13tb  day  of  November,  1904,  and  that 
he  pay  the  costs  of  the  said  proceedings. 
Within  four  days  tbe  said  Glldersleeve  filed 
his  motion  for  a  new  trial,  which  was  over- 
ruled, and  he  excepted  and  appealed  to  the 
St  Louis  Court  of  Appeals,  and  that  court 
has  certlfled  the  same  to  this  court 

Two  other  cases,  to  wit,  Chicago  &  Alton 
Railway  Co.  v.  OUdersIeeve,  118  S.  W.  96, 
and  Chicago,  Burlington  &  Quincy  Railway 
Co.  V.  Glldersleeve,  118  S.  W.  97,  were  sub- 
mitted along  with  this  case  and  Involve  the 
same  question.  In  the  Chicago  &  Alton  Case 
tbe  fine  imposed  for  the  contempt  was  $300, 
and  In  the  Chicago,  Burlington  &  Quiucy  Rail- 
way Case  tbe  sentence  was  30  days  In  Jail. 

1.  But  one  question  is  raised  on  these  ap- 
peals by  the  defendant  to  wit  that ,  the 
circuit  court  in  each  of  said  cases  exceeded 
its  lawful  powers  as  defined  by  section  1617, 
Rev.  St  Mo.  1899,  which  is  In  these  words: 
"Punishment  for  contempt  may  be  by  fine 
or  imprisonment  in  tbe  Jail  of  tbe  county 
wbere  tbe  court  may  be  sitting  or  both,  in 
the  discretion  of  the  court;  but  tbe  fine  in 
no  case  shall  exceed  the  sum  of  fifty  dol- 
lars, nor  the  Imprisonment  ten  days;  and 
wbere  any  person  shall  be  committed  to 
prison  for  the  non-payment  of  any  such 
fine,  he  sball  be  discharged  at  the  expiration 
of  thirty  days."  If  this  Is  a  valid  constitu- 
tional enactment,  it  is  obvious  that  tbe  Judg- 
ment must  be  reversed.  If,  on  tbe  other 
hand,  the  Legislature  exceeded  Its  constitu- 
tional powers  In  abridging  and  impairing  the 
power  of  the  circuit  court  to  punish  con- 
tempts of  its  Judgments  and  decrees,  then 
the  Judgments  must  be  aUlrmed. 

The  learned  counsel  for  the  appellant 
Glldersleeve,  goes  to  the  root  of  the  matter 
by  insisting  that  tbe  circuit  court  of  this 
state  has  not  and  never  had  any  inherent 
common-law  Jurisdiction,  but  Is  subject  to 
legislative  control,  and  Its  powers  are  such, 
and  such  only,  as  the  Legislature  shall  see 
fit  to  prescribe. 

Article  3  of  the  Constitution  of  Missouri 
of  1875   (Ann.  St   1906,  p.  172)  provides: 
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"The  powera  of  the  government  Bhall  be 
divided  Into  three  distinct  departments,  the 
legislative,  executive  and  Judicial,  each  of 
which  shall  be  confided  to  a  separate  mag- 
istracy, and  no  person  or  collection  of  per- 
sons charged  with  the  exercise  of  powers 
properly  belonging  to  one  of  those  depart- 
ments shall  exercise  any  power  properly  be- 
longing to  either  of  the  others,  except  In 
Instances  In  this  Constitution  expressly  di- 
rected or  permitted." 

Article  6,  {  22  (Ann.  St  1906,  p.  234),  cre- 
ating circuit  courts,  Is  as  follows:  "Circuit 
Courts,  Jurisdiction  and  Terms.  The  cir- 
cuit court  shall  have  jurisdiction  over  all 
criminal  cases  not  otherwise  provided  for 
by  law;  exclusive  original  jurisdiction  in  all 
civil  cases  not  otherwise  provided  for;  and 
«uch  concurrent  Jurisdiction  with  and  appel- 
late Jurisdiction  from  inferior  tribunals  and 
Justices  of  the  peace  as  is  or  may  be  pro- 
vided by  law.  It  shall  hold  Its  terms  at 
such  times  and  places  in  each  county  as  may 
be  by  law  directed;  but  at  least  two  terms 
shall  be  held  every  year  In  each  county." 

Article  6,  t  27  (Ann.  St.  1906,  p.  236).  cre- 
ating the  circuit  court  of  the  city  of  St 
Louis,  Is  as  follows:  "Circuit  Court  of  St 
Louis  County,  Jurisdiction  of  Court  of  Ap- 
peals. The  circuit  court  of  St.  Louts  coun- 
ty  shall  be  composed  of  five  Judges  and  such 
additional  number  as  the  General  Assembly 
may  from  time  to  time  provide.  Eiacfa  of 
such  Judges  shall  sit  separately  for  the  tri- 
al of  causes  and  the  transactlou  of  business 
in  special  term.  The  Judges  of  said  circuit 
court  may  sit  in  general  term  for  the  par- 
pose  of  making  rules  of  court  and  for  the 
transaction  of  such  other  business  as  may 
be  provided  by  law  at  such  time  as  they 
may  determine,  but  shall  hare  no  power  to 
review  any  order,  decision  or  proceeding  of 
the  court  in  special  term." 

The  circuit  court  of  the  city  of  St  Louis, 
like  all  other  circuit  courts  in  the  state,  is 
to  all  Intents  and  purposes  a  court  of  gen- 
eral jurisdiction,  and  has  been  so  often  ad- 
Judged  to  be  such  that  it  would  be  a  waste 
of  time  to  cite  decisions  to  that  effect.  As 
late  as  Ex  parte  Clark,  208  Mo.  121,  106  S. 
W.  990,  15  L.  R.  A.  (N.  S.)  389,  this  court 
in  banc  said:  "In  the  second  place,  division 
2,  is  In  very  fact,  as  its  name  indicates,  but 
a  division  of  the  circuit  court  of  that  city, 
and  hence,  to  all  intents  and  purposes,  a 
court  of  general  Jurisdiction.  The  mere 
fact  that  in  matters  of  detail,  in  the  admin- 
istration of  Justice,  certain  criminal  cases 
are  assigned  to  it  and  that  such  assignment 
is  heavy  enough  to  occupy,  peradventure,  its 
whole  time,  does  not  lop  off  or  dim  Its  pow- 
er as  a  constitutional  court — a  circuit  court 
proceeding  according  to  the  course  of  the 
common  law." 

In  view  of  the  articles  and  sections  above 
quoted  from  the  (Constitution  itself,  it  is  too 
plain  for  argument  that  the  circuit  court  is 
created,  not  by  the  Legislature,  but  by  the 


Constitution.  We  all  agree,  I  take  It,  that  i 
the  right  of  punishment  for  contempt  is  In- 
herent in  every  constitutional  court  having 
common-law  powers,  and  that  snch  courts 
cannot  be  shorn  of  that  power  by  the  legis- 
lative branch  of  our  state  government  As 
was  said  by  McKean,  C.  J.,  In  Respublica  v. 
Oswald,  1  I^all.  (U.  S.)  319,  1  L.  Ed.  155: 
"Not  only  my  Brethren  and  myself,  but  like- 
wise all  the  judges  of  England,  think  that 
without  this  power  no  court  could  possibly 
exist — ^nay,  that  no  contempt  could,  indeed, 
be  committed  against  us,  we  would  be  so 
truly  contemptible.  The  law  upon  this  sub- 
ject is  of  immemorial  antiqnt^,  and  there 
Is  not  any  period  when  it  can  be  said  to  liave 
ceased  or  discontinued." 

The  Supreme  Court  of  Indiana,  in  Little 
V.  State,  90  Ind.  338,  46  Am.  Rep.  224,  most 
aptly  stated  the  doctrine  on  this  subject  in 
these  words:  "Courts  of  Justice  possess  pow- 
ers which  are  not  given  by  legislation,  and 
which  no  legislation  can  take  from  them. 
Judicial  powers  exist  only  in  the  courts;  it 
cannot  live  elsewhere.  Underwood  v.  Me- 
Duffee,  16  Mich.  361, 03  Am.  Dec.  194 ;  Chand- 
ler V.  Nash,  5  Mich.  409;  Shoultz  v.  Mc- 
Pbeeters,  79  Ind.  373.  There  are  Inherent 
powers  resident  In  all  courts  of  superior 
Jurisdiction.  These  powers  spring  not  from 
legislation,  but  from  the  nature  and  consti- 
tution of  the  tribunals  themselves.  U.  S.  v. 
Hudson,  7  Crancb,  32,  8  L.  Ed.  259;  Sanders 
V.  State,  85  Ind.  318,  44  Am.  Rep.  29.  The 
Judiciary  Is  a  coSrdlnate  department  of  the 
government,  and  is  not  a  mere  subordinate 
branch,  dependent  for  existence  and  power 
upon  the  legislative  will.  Purely  Judicial 
powers.  Inherent  in  courts  as  of  the  essence 
of  their  existence,  are  not  the  creatures  of 
legislation,  and  these  powers  are  inalienable 
and  indestructible.  Among  the  inherent  pow- 
ers of  a  court  of  superior  Jurisdiction  is  that 
of  maintaining  its  dignity,  securing  obedience 
to  its  process  and  rules,  protecting  its  ofllcers 
and  Jurors  from  Indignity  and  wrong,  rebuk- 
thg  Interference  with  the  conduct  of  business, 
and  punishing  unseemly  behavior.  This  pow- 
er is  essential  to  the  existence  of  the  court. 
•  ♦  •  There  is  no  doubt  that  the  power 
to  punish  for  contempt  is  an  inherent  one, 
for  independent  of  legislation  it  exists  and 
has  always  existed  in  the  courts  of  England 
and  America.  It  is  in  truth  Impossible  to 
conceive  a  superior  court  as  existing  without 
such  a  power." 

In  Hawkins  v.  State,  125  Ind.  570,  25  N. 
E.  818,  the  court  said:  "When  a  court  is 
created  by  the  Legislature,  under  the  Con- 
stitution all  the  powers  essential  to  the  ex- 
istence of  the  tribunal  and  the  due.  exercise 
of  its  powers  at  once  vest  in  it  from  the 
Constitution.  Among  the  powers  which  vest 
in  a  constitutional  court  such  as  our  circuit 
courts,  is  that  of  maintaining  its  existence 
and  dignity  by  punishing  those  who  assunia 
to  treat  it  with  contempt    This  power,  as 
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has  been  often  hdd.  Is  an  Inherent  one,  and 
exists  Independently  of  statute.  The  Legis- 
lature cannot  take  away  from  a  constitution- 
al court  the  power  to  punish  for  contempt, 
since  that  would  make  the  Judiciary  snb- 
serrient  to  the  legislative  department  and 
violate  the  provision  which  secures  the  In- 
dependence of  the  different  departments  of 
goremment.  The  Legislature  may,  within 
limits,  regulate  the  procedures,  but  It  cannot 
by  any  regulation  abridge  or  fetter  the  In- 
herent power  Itself." 

In  State  ex  Inf.  v.  Shepherd,  177  Mo.,  loc. 
dt  234.  76  S.  W.  88  (9»  Am.  St  Rep.  624), 
this  court.  In  discussing  section  1616,  Rev. 
St  1899  (Ann.  St  1906,  p.  1199),  said:  "If 
the  Legislature  had  power  to  abridge  or  Im- 
pair the  power  of  this  court  to  punish  for 
contempt,  then  the  defendant  In  this  case 
could  not  be  held  liable;  but  If  the  Legisla- 
ture had  no  such  power,  then  the  section  of 
the  statutes  quoted  Is  unconstitutional  and 
not  binding  upon  the  court  It  has  already 
been  pointed  out  in  paragraph  2  of  this  opin- 
ion that  the  power  of  this  court  to  punish 
contempts  Is  Inherent  and  that  statutes 
which  attempt  to  confer  such  power  have  al- 
ways been  treated  as  conferring  no  new 
power,  but  as  simply  declaratory  of  the  com- 
mon-law power  that  already  belonged  to 
every  conrt  of  record.  The  law  Is  well  set- 
tled, both  in  England  and  America,  that  the 
Legislature  has  no  power  to  take  away, 
abridge,  impair,  limit,  or  regulate  the  power 
of  courts  of  record  to  punish  contempts. 
Rapalje  on  Contempts,  S  11;  7  Am.  &  Eng. 
Ency.  of  Law  (2d  Ed.)  p.  83 ;  Arnold  v.  Com- 
monwealth, 80  Ey.  300,  44  Am.  Rep.  480; 
Mlddlebrook  v.  State,  43  Conn.  257,  21  Am. 
Rep.  650;  State  v.  Morrill,  16  Ark.  884; 
People  ▼.  Wilson,  64  111.  195,  16  Am.  Rep. 
S28;  Ez  parte  Robinson,  19  Wall.  605,  22  L. 
Ed.  205;  Worlaud  v.  State,  82  Ind.  49; 
Cheadle  v.  State,  110  Ind.  301,  11  N.  E.  426, 
59  Am.  Rep.  199;  Holman  v.  State,  105  Ind. 
513,  5  N.  E.  556;  Matter  of  Shortrldge,  99 
Cal.  526,  34  Pac.  227,  21  L.  R.  A.  755,  87  Am. 
St  Rep.  78;  People  v.  Stapleton,  18  Colo. 
668,  33  Pac  167,  23  L.  R.  A.  787;  In  re  Chad- 
wlck,  109  Mich.  588,  67  N.  W.  1071;  Hawes 
V.  State,  46  Neb.  149,  64  N.  W.  699;  Hale  v. 
State,  55  Ohio  St  210,  45  N.  B.  199,  36  L.  R. 
A  254,  60  Am.  St  Rep.  691." 

In  commenting  upon  the  Shepherd  Case, 
among  other  things,  It  was  said:  "This 
conrt  (In  that  case)  In  effect  ruled  that  a 
constitutional  court  may  go  to  the  common 
law  for  its  Inherent  power  to  punish  all  con- 
tempts recognized  as  such  at  the  common 
law.  And  to  the  extent  that  the  statute 
clipped  such  power  it  was  unconstitutional. 
That  holding  was  right  But  that  case  did 
not  hold  any  Judgment  and  hence  is  no  au- 
thority for  the  proposition  that  those  parts 
of  the  statute  declarative  of  the  common 
law  were  invalid  as  unconstitutional." 

As  this  whole  question  was  so  exhaustively 
discussed  and  treated  in  State  ex  Inf.  v.  Shep- 


herd, 177  Mo.  205,  76  S.  W.  79,  99  Am.  St 
Rep.  624,  we  deem  it  entirely  unnecessary  to 
again  enter  upon  the  field  of  argument  and 
authority  to  maintain  the  power  of  a  con- 
stitutional court  such  as  the  circuit  court, 
to  punish  contempts.  Indeed,  as  to  this 
general  power,  we  do  not  understand  that 
there  is  any  difference  of  opinion  among  us 
upon  the  main  proposition.  But  some  of  our 
Brethren,  while  holding  that  the  right  of 
punishment  for  contempt  is  inherent  In  every 
constitutional  court  in  the  very  nature  of 
things,  and  that  such  courts  cannot  be  shorn 
of  that  right  by  the  legislative  branch  of  the 
government,  are  of  the  opinion  that  the 
Legislature  may  make  what  they  term  reason* 
able  rules  regulating  the  discretion  of  con- 
stitutional courts  In  administering  punish- 
ment for  contempt.  This  question  was  also 
considered  by  this  court  In  State  ez  Inf.  ▼. 
Shepherd,  and  it  was  there  said:  "In  Wyatt 
V.  People,  17  Colo.  261,  28  Pac.  964,  the  court 
said:  "Though  the  Legislature  cannot  take 
away  from  the  courts  created  by  .the  On- 
stltutlon  the  power  to  punish  contempts, 
reasonable  regulations  by  that  body  touching 
the  exercise  of  this  power  will  be  regarded.* 
bat  this.  It  must  be  observed,  leaves  it  to 
the  courts  to  decide  whether  or  not  the  regu- 
lations that  may  be  prescribed  are  reason- 
able, and  also  proceeds  upon  lines  of  comity 
between  the  courts  and  the  Legislature,  and  - 
not  upon  any  recognition  of  the  absolute 
right  of  the  Legislature  to  enact  such  regu- 
lations. In  addition  to  this,  it  Is  now  well- 
settled  law  in  this  as  well  as  In  other  states, 
that  the  courts  have  nothing  to  do  with  the 
policy  or  reasohableness  of  a  law,  those 
being  legislative  and  not  Judicial  questions. 
So  that,  if  it  be  conceded  that  the  Legislature 
had  any  power  to  regulate  the  exercise  of  the 
inherent  power  of  the  court  to  punish  con- 
tempts, the  court  could  not  refuse  to  obey 
the  law  because  it  deemed  the  regulations 
unreasonable.  However,  it  Is  a  contradiction 
of  terms  to  say  the  power  to  punish  Is  Inher- 
ent, but  that  the  Legislature  may  regulate 
the  exercise.  As  the  Supreme  Court  of  the 
United  States  said  In  Gibbons  v.  Ogden,  9 
Wheat  1,  6  L.  Ed.  23,  the  power  to  'regu- 
late* includes  the  power  to  say  in  what  cases 
the  right  shall  be  exercised.  It  is  worthy 
of  observation  that  in  only  the  states  of 
Georgia  and  Louisiana  is  power  given,  by  the 
Constitution  of  the  state,  to  the  Legislature 
to  limit  the  power  of  the  court  to  punish 
for  contempt  In  all  the  other  states  the 
better  opinion  is  that,  where  the  court  Is  a 
creature  of  the  Constitution,  the  inherent 
power  to  punish  contempt  cannot  be  shorn, 
abridged,  limited,  or  regulated.  This  is  the 
only  logical  view  to  take,  because  by  the 
Constitution  (article  3)  the  powers  of  govern- 
ment are  distributed  between  legislative,  ex- 
ecutive, and  Judicial  departments,  and  it  is 
expressly  provided  that  'No  person,  or  col- 
lection of  persons,  charged  with  the  exercise 
of  powers  properly  belonging  to  one  of  these 
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departments,  shall  exercise  any  power  prop- 
erly belonging  to  either  of  the  others,  except 
In  the  Instances  In  this  €k>n8tltution  expressly 
directed  or  permitted.'  And  nowhere  In  the 
Constltntlon  Is  the  Legislature  given  any 
power  to  meddle  with  the  Inherent  power  of 
the  courts." 

While  our  Brethren  dte  numerous  cases 
In  which  the  courts  of  last  resort  In  our  sis- 
ter states  have  announced  the  rule  of  comity 
for  which  they  contend,  and  in  which  those 
courts  have  recognized  a  certain  amount  of 
legislative  control  over  the  subject  of  con- 
tempt of  courts,  in  view  of  the  provision  in 
our  own  Constitution,  which  makes  the  ju- 
dicial power  of  this  state  coordinate  with 
that  of  the  legislative  department,  and  for- 
bids either  to  encroach  upon  the  powers  of 
the  other,  it  seems  to  us  that  the  conclusion 
reached  on  this  subject  in  State  ex  inf.  v. 
Shepherd,  supra,  is  not  only  logical  but  un- 
answerable, and  it  la  from  no  want  of  re- 
spect to  the  Legislature  that  ifiia  court  main- 
tains the  power  which  the  people  in  the  or- 
ganic law  have  conferred  upon  it  The  C!on- 
stitution  is  the  supreme  law  for  the  Legisla- 
ture and  the  court  alike,  and  in  declaring  any 
act  of  the  liegislature  unconstitutional  this 
court  does  not  proceed  upon  any  theory  of 
superiority  over  the  Legislature,  but  simply 
adjudges  that  it  will  follow  the  organic  law, 
which  creates  both  the  Legislature  and  the 
court,  and  Is  alike  binding  upon  each.  In 
regard  to  the  act  of  Congress  restricting  the 
power  of  the  courts  of  the  United  States  in 
the  punishment  of  contempts,  and  intended 
to  deprive  them  of  the  authority  to  treat 
outdoor  publications  of  any  character  as 
such  (4  Stat  487,  c.  99,  approved  March  2, 
1831),  it  was  said  in  U.  S.  v.  Holmes,  1  Wall. 
Jr.  1,  Fed.  Cas.  No.  16,383  by  Mr.  Justice 
Baldwin,  that  this  act  of  Congress  was  the 
limitation  upon  his  powers  to  punish  con- 
tempts; but  of  this  decision  It  must  be  re- 
membered that  the  judicial  power  of  the 
United  States  Is  vested  in  one  Supreme  Court 
and  such  inferior  courts  as  the  Congress 
may  from  time  to  time  ordain  and  establish. 
Const.  U.  S.  art  3,  §  1.  The  Supreme  Court 
was  created  by  the  Constitution;  the  dis- 
trict and  circuit  courts  by  act  of  Congress. 
When  the  latter  were  established  and  vested 
with  certain  judicial  powers,  the  authority 
to  punish  contempts  attached  as  an  incident 
2  Story  on  Constitution,  i  1774.  But  deriv- 
ing their  existence  from  Congress,  it  follows 
that  their  power  to  punish  contempts  Is  uh- 
der  its  controL  The  difference  between  a 
constitutional  court  such  as  our  circuit  court 
and  a  purely  statutory  court  as  the  Circuit 
and  District  Courts  of  the  United  States,  is 
at  once  obvious.  Ex  parte  Bobinson,  19  Wall. 
505,  22  L.  Ed.  206. 

Much  stress  is  laid  upon  the  provision  that 
unless  this  court  shall  recognize  the  provi- 
sion of  the  statute  upon  which  the  defend- 
ant relies  in  this  case  as  constitutional,  then 
the  power  of  the  court  to  punish  for  con- 


tempt is  unlimited.  A  fear  is  expressed  that 
the  courts  will  exercise  that  power  in  an 
arbitrary  and  oppressive  manner.  This  con- 
tention is  not  new.  In  Neel  v.  States  9  Ark. 
283  (60  Am.  Dec  209),  Mr.  Justice  Scott  re- 
sponded to  this  proposition  as  follows:  "The 
right  to  punish  for  contempts.  In  a  summary 
manner,  has  been  long  admitted  as  inherent 
in  all  courts  of  justice  and  in  legislative  as- 
semblies, founded  upon  great  principles,  which 
are  coeval,  and  must  be  coexistent  with  the 
administration  of  justice  in  every  country — 
the  power  of  self-protection.  And  it  is  only 
where  this  right  has  been  claimed  to  a 
greater  extent  than  this,  and  the  foundation 
sought  to  be  laid  for  extensive  classes  of  con- 
tempts, not  legitimately  and  necessarily  sus- 
tained by  these  great  principles,  that  it  has 
been  contested.  It  is  a  branch  of  the  com- 
mon law  brought  from  the  mother  country 
and  sanptloned  by  our  Constitution.  The  dis- 
cretion Involved  in  the  power  is  necessarily. 
In  a  great  measure,  arbitrary  and  undefln- 
able,  and  yet  the  experience  of  ages  has  dem- 
onstrated that  it  Is  compatible  with  civil 
liberty  and  auxiliary  to  the  purest  ends  of 
justice  and  to  the  proper  exercise  of  the  leg- 
islative functions,  especially  when  these  func- 
tions are  exerted  by  a  legislative  assembly." 
Chief  Justice  Watkins  In  Cossart  v.  State,  14 
Ark.  541,  said:  "The  pow»  of  punishing, 
summarily  and  upon  its  own  motion,  con- 
tempts, offered  to  Its  dignity  and  lawful  au- 
thority, Is  one  inherent  in  every  court  of 
judicature.  The  offense  is  against  the  court 
itself;  and  if  the  tribunal  have  no  power  to 
punish  in  such  cases,  in  order  to  protect  it- 
self against  insult  it  becomes  contemptible, 
and  powerless  also  in  fulfillment  of  its  im- 
portant and  responsible  duties  for  the  public 
good.  It  is  no  argument  that  the  power  is 
arbitrary,  though,  indeed,  settled  by  prece- 
dents or  limited  by  them  as  rules  for  the 
future  guidance  of  the  courts.  While  expe- 
rience proves  that  the  discretion,  however 
arbitrary,  has  never  been  liable  to  any  seri- 
ous abuse,  it  would  be  a  sufficient  answer  to 
say  that  the  irawer  is  a  necessary  one,  and 
must  be  lodged  somewhere.  And  it  is  prop- 
erly confided  to  the  tribunal  against  whose 
authority  or  dignity  the  offense  is  committed." 

And  so  in  U.  S.  v.  Hudson,  7  Cranch,  32, 
3  L.  Ed.  259,  it  was  held  that:  "Certain  im- 
plied powers  must  necessarily  result  to  our 
courts  of  justice  from  the  nature  of  their 
constitution.  To  fine  for  contempt,  imprison 
for  contumacy,  enforce  the  observance  of 
order,  etc.,  are  powers  which  cannot  be  dis- 
pensed with  In  a  court,  because  they  are  nec- 
essary to  the  exercise  of  all  others,  and  so 
far  our  courts,  no  doubt  possesses  powers 
not  immediately  derived  from  statute." 

Our  conclusion  is  that  the  Legislature,  in 
prohibiting  the  courts  from  Imposing  a  fine 
in  any  case  which  should  exceed  $50,  and  in 
limiting  the  Imprisonment  for  contempt  to 
10  days,  exceeded  its  constitutional  powers, 
and  therefore  such  limitations  were  uncon- 
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stitutlonal  and  Toid,  and  that  the  Jadgment 
of  the  circuit  court  In  this  case  was  not  In 
ezceaa  of  Ita  Jurladlctlon,  and  must  be,  and 
la,  affirmed. 

VALLIANT,  a  J.,  and  BUROBBS  and 
FOX,  JJ.,  concur.  LAMM,  WOODSON,  and 
GRAVES,  JJ.,  dissent,  and  express  their 
Tlewa  In  the  opinion  by  LAMM,  J. 

T.AMM,  J.  (dissenting).  Prq;>ared  on  as- 
signment as  a  principal  opinion.  It  failed  to 
receive  the  concurrence  of  a  majority  of  my 
Brethren,  and  the  case  was -reassigned  to  my 
learned  Brother  OANTT.  Something  of  sub- 
stance, I  think,  is  to  be  said  against  the  con- 
dnslon  reached  by  him,  which  Justlfles  re- 
snbmittlng  this  opinion  as  a  dissenting  ona 

Gildersleere  was  sentenced  by  the  circuit 
court  of  St  Louis  to  the  common  jail  for  80 
days  as  the  result  of  a  trial  In  a  contempt 
proceeding.  The  citation  was  issued  In  a 
cItII  anit  then  pending.  He  was  charged 
with  an  "out  of  doors"  or  constructlye  con- 
tempt  In  violating  a  preliminary  order  of  in- 
junction issued  by  said  court,  and  which  in- 
Jnnctlon  forbade  the  sale  of  certain  kinds  of 
railroad  tickets  as  a  ticket  broker  or  "scalp- 
er." On  appeal  to  the  St.  (Louis  Court  of  Ap- 
peals, the  cause  was  transferred  to  this  court 
on  a  constitutional  point  arising  on  the  whole 
case,  viz.:  By  Rev.  St  1899,  i  1617  (Ann. 
St  1906,  p.  1199),  in  providing  for  the  pun- 
ishment of  contemners  (found  guilty  under 
preceding  sections)  by  fine  or  Imprisonment 
Id  the  county  Jail,  or  both,  in  the  discretion 
of  the  court,  it  is  ordained  as  follows:  "But 
the  fine  In  no  case  shall  exceed  the  sum  of 
$50  nor  the  Imprisonment  10  days.    *    *    *  » 

It  will  be  seen  at  a  glance  that  If  that  stat- 
ute be  a  valid  and  constitutional  limitation 
on  the  power  of  a  circuit  court  in  Missouri, 
then  the  Judgment  appealed  from,  being  in 
excess  of  the  power  of  the  court,  is  bad.  To 
the  contrary,  If  the  statute  be  unconstitution- 
al in  that  regard,  and  if  the  circuit  court 
could  go  to  the  common  law  for  the  limita- 
tion, if  any,  on  its  power  in  meting  out  pun- 
ishment, as  it  did  go,  then  (the  merits  not 
being  here  for  review)  the  conviction  is  well 
enough. 

It  is  not  deemed  useful  to  enter  upon  a 
general  exposition  of  the  reasons  underlying 
the  right  to  punish  contemners.  That  field 
is  a  fruitful  and  inviting  one  for  Judicial  ex- 
ploration and  eloquence,  and,  we  may  add, 
dicta.  It  has  been  explored  more  than  once 
by  this  court,  and  much  has  been  written, 
e.  g.,  in  Bx  parte  Crenshaw,  80  Mo.  447,  in 
State  ex  inf.  v.  Shepherd,  177  Mo.  205,  76 
8.  W.  79,  99  Am.  St  Rep.  624,  in  State  ex 
rel.  V.  Bland  et  al.,  189  Mo.  197,  88  S.  W.  28, 
in  Re  Clark,  208  Mo.  121,  106  S.  W.  990,  15 
L.  B.  A.  (N.  S.)  389,  and  in  other  cases. 

The  philosophy  lying  at  the  root  of  the 
right  of  a  court  of  Justice  to  punish  con- 
tempts is  well  stated  by  Judge  Dade  to  be 
(Commonwealth  v.   Dandrldge,   2   Va.   Ca& 


409)  that:  "In  this  country  we  know  no  privi- 
leges but  such  as  exist  for  the  public  good; 
many  sueh  privHeges  we  have;  from  those 
which  appertain  to  the  Legislature  Itself 
even  down  to  such  as  belong  to  the  lowest 
executive  officer.  Those  which  surround  the 
administration  of  Justice  belong  to  the  same 
order.  (Courts,  their  officers  and  process,  are 
shielded  from  invasion  and  insult  not  from 
imaginary  sanctity  in  the  Institutions  them- 
selves, or  the  persons  of  those  who  compose 
them  (as  in  the  political  and  ecclesiastical 
establishments  of  another  hemisphere),  but 
solely  for  the  purpose  of  giving  them  due 
weight  and  authority,  and  to  enable  those 
who  administer  them  to  discharge  their  func- 
tions with  impartiality,  fidelity,  and  effect 
This  is  the  true  test  of  every  privilege  not 
granted  by  statute,  and  In  the  spirit  of  every 
one  (not  merely  private)  which  is  so  secured. 
The  political  character  of  the  Judiciary,  and 
the  tendency  of  the  duties  which  are  devolved 
upon  it,  renders  it  necessary  to  Invest  it  with 
a  considerable  share  of  these  privileges.  It 
Is  confessedly  the  weakest  branch  of  all  gov- 
ernments, wielding  neither  wealth,  force,  nor 
patronage.  Its  duties  consist  in  adjusting 
and  settling  the  contested  rights  of  individu- 
als, In  controlling  their  turbulance,  and  pun- 
ishing their  crimes.  These  duties  are  often 
of  a  severe  and  rigorous  character,  and  they 
are  generally  to  be  discharged  In  almost  im- 
mediate contact  with  those  on  whom  they 
act;  their  exercise  will  frequently  elicit  the 
angry  passions,  or  excite  unworthy  and  sinis- 
ter attempts  to  bias  or  avert  their  operation, 
and  where  there  is  little  real  power  and  no 
patronage  a  certain  degree  of  external  dig- 
nity may  have  been  considered  necessary  to 
supersede  a  too  frequent  resort  to  the  actual 
powers  of  the  courts." 

In  Bespublica  v.  Oswald,  1  Dall.  (IT.  S.) 
319,  1  L.  Ed.  155,  Chief  Justice  McKean,  in 
delivering  the  judgment  of  the  court,  said  to 
Oswald  (brought  to  bar):  "'Some  doubts  were 
suggested  whether  even  a  contempt  of  the 
court  was  punishable  by  attachment;  but 
not  only  my  Brethren  and  myself,  but  like- 
wise aU  the  judges  of  England,  think  that 
without  this  power  no  court  could  possibly 
exist  Nay,  that  no  contempt  could  Indeed 
be  committed  against  us,  we  should  be  so  tru- 
ly contemptible.  The  law  upon  the  subject  is 
of  immemorial  antiquity,  and  there  is  not  any 
period  when  It  can  be  said  to  have  ceased  or 
discontinued.  On  this  point,  therefore,  we 
entertain  no  doubt" 

Indeed,  so  manifest  is  it  that  the  stream 
of  Justice  must  be  kept  pure  from  contamina- 
tion at  its  source,  and  that  the  judge  of  a 
court,  Jurors,  witnesses,  and  officers  should  be 
shielded  from  the  humiliation  of  insult,  the 
terror  of  violence,  or  Itching  desires  or  sinis- 
ter attempts  to  Improperly  Influence  the  one 
or  the  other,  that  the  majesty  of  the  admin- 
istration of  law  should  find  its  prototype  In 
the  gravity  and  dignity  of  a  courtroom  free 
from  the  belittlement  of  contemptuous  inde- 
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coram,  and  that  trials  should  be  conducted, 
and  the  decrees,  orders,  and  judgments  of  the 
courts  of  a  free  people  should  be  carried  Into 
execution,  without  molestation  .or  interfer- 
ence, unawed  by  power,  unfrlghtened  by  in- 
timidation, unemasculated  and  unperverted 
by  corruption.  We  say  all  these  things  are 
so  manifest  that  It  has  become  accepted  doc- 
trine everywhere  that  the  right  of  punish- 
ment for  contempt  Is  Inherent  in  every  con- 
stitutional court  having  common-law  powers. 
In  the  very  nature  of  things,  and  that  snch 
courts  cannot  be  shorn  of  that  right  by  the 
legislative  branch  of  the  government  It  is 
an  Inalienable  right  in  a  court,  of  the  very 
essence  of  Its  being,  one  that  It  may  not  ig- 
nore or  allow  to  be  dipped  away  If  it  would. 
These  are  hornbook  propositions,  asserted  by 
all  text-writers,  laid  down  by  all  courts,  and 
worthy  of  all  acceptance  by  Intelligent  men 
as  of  coarse,  hence  need  no  citation  of  au- 
thority to  sustain  them  at  this  day. 

But  the  question  presented  here  Is  differ- 
ent and  deeper.  It  is  this:  May  the  law- 
maker make  a  rule  reasonably  regulating  the 
discretion  of  constitutional  courts  in  admin- 
istering punishment  for  contempt?  Attend- 
ing to  that  question,  it  may  be  said  that  leg- 
islation of  that  character  is  believed  to  exist 
in  every  state  in  the  Union,  and  finds  a  place 
In  the  acts  of  Congress  and  In  those  of  the 
British  Parliament.  The  federal  act  owes 
Its  origin  to  an  early  Missouri  event  of  his- 
torical significance.  Judge  Peck,  presiding 
In  the  District  Court  of  the  United  States 
for  the  District  of  Missouri,  in  1826,  decided 
an  important  land  case.  Mr.  Lawless,  an  at- 
torney In  the  case,  published  a  criticism  of 
the  opinion,  not  impugning  the  motives  or 
charging  corruption  upon  the  Judge,  but  dis- 
cussing the  correctness  of  his  decision  and 
pointing  out  its  errors.  This  publication  was 
treated  by  Judge  Peck  as  a  libel,  and  Its  au- 
thor was  punished  for  contempt  of  court 
Mr.  Lawless,  not  content,  took  the  matter  to 
the  House  of  Representatives.  Judge  Peck 
was  Impeached,  subsequently  tried  in  the 
Senate,  and  acquitted  by  a  vote  of  21  to  22. 
The  public  discussion  of  the  law  and  nature 
of  contempts,  incident  to  the  trial,  doubtless 
led  to  the  passage  of  the  federal  act  placing 
a  limit  on  the  t>ower  to  punish  for  contempt 
(State  v.  Morrill,  16  Ark.,  loc.  dt  405,  406). 
Whether  the  same  event  and  the  public  dis- 
cussion arising  thereon  moved  the  General 
Assembly  of  our  state  to  adopt  a  statutory 
regulation,  we  do  not  know.  But,  as  it  was 
enacted  In  1835  (1  Rev.  St  1835,  pp.  160, 161), 
presumably  It  owed  its  origin  to  that  source. 
Doubtless,  too,  the  legislation  of  the  older 
states  may  be  similarly  traced,  and  that  of 
the  newer  ones  was  borrowed  from  the  older. 

The  idea  dominating  that  character  of  leg- 
islation is  (to  borrow  the  quaint  and  pointed 
phrase  of  Coke)  that  the  punishment  of  a  citi- 
zen shall  not  be  measured  "by  the  crooked 
cord  of  the  discretion  of  the  Judges,"  but 
shall  be  "measured  by  the  golden  metewand 


of  the  law" — ^the  obsolete  word,  "metewand," 
meaning,  we  take  It  a  statutory  footrule, 
yardstick,  or  measuring  rod.  In  this  con- 
nection it  may  not  be  amiss  to  recall  Lord 
Camden's  oft-quoted,  sour,  yet  keen  and 
graphic  characterization  of  uncontrolled  Judl* 
clal  discretion  when  Chief  Justice  of  the 
C!ourt  of  Common  Pleas  In  fbe  trial  of  Hind- 
son  and  Kersey,  viz.:  "The  discretion  of  a 
Judge  is  the  law  of  tyrants ;  it  is  always  un- 
known; it  Is  different  in  different  men;  it 
is  casual,  and  depends  upon  constitution,  tem- 
per, passion.  In  the  best  it  is  oftentimes 
caprice ;  In  the  worst,  it  is  every  vice,  folly, 
and  passion  to  which  human  nature  Is  liable." 
See  editor's  note  to  Proceedings  against  R. 
Thompson,  8  Howell's  State  Trials,  5a 
Speaking  to  a  point  somewhat  kindred.  Judge 
Taft  In  City  of  Detroit  v.  Detroit  City  R.  Co. 
(C.  C)  64  Fed.  1,  19,  says  that,  where  "In- 
fluences of  a  personal  nature  are  present  we 
must  presume  a  human  weakness  in  all 
Judges  to  prevent  injustice  from  the  frailty  of 
the  few." 

In  determining  the  qnestion  of  the  nncon- 
stltutlonallty  of  the  statute  under  review, 
care  should  be  taken  to  steadily  keep  in  mind 
the  precept  that  onr  Legislature  has  power 
to  legislate  upon  any  subject  not  forbidden 
by  express  provision  of,  or  by  Inexorable  im- 
plication in,  the  Constitution.  Care  should 
be  taken  to  see  to  it  that  another  cardinal 
principle  is  obeyed,  viz.,  that  courts,  from 
high  regard  for  legislative  wisdom  and  out 
of  comity  to  the  lawmaker,  will  not  dedare 
a  statute  unconstitutional  unless  it  be  put 
beyond  reasonable  doubt  that  it  is  so;  but 
will  solve  all  doubts  in  favor  of  the  law,  and 
never  strike  it  down  if  It  can  be  sustained 
by  any  recognized  canon  of  interpretation. 

Some  veneration,  some  efficacy  wltbal.  Is 
due  the  statute  in  hand  because  of  its  age. 
It  has  been  the  law  of  Missouri  for  three- 
fourths  of  a  century.  During  that  time  Mis- 
souri grew  from  a  pioneer  state  into  a  great 
commonwealth  ;  during  that  time  a  civil  war 
was  waged,  the  passions  of  men  were  lashed 
into  a  crest  of-  fury,  but  through  it  all  its 
courts  of  Justice,  under  that  statutory  lim- 
itation of  power,  deserved  and  preserved  the 
respect  of  the  citizen  and  their  own  self- 
respect;  during  that  time  it  was  not  thought 
necessary  to  the  public  weal  that  the  judi- 
dary  should  be  free  to  exercise  unlimited 
and  unregulated  power  to  punish  by  their 
flat,  summarily,  without  Jury,  without  change 
of  venue,  and  (in  some  cases)  without  right 
of  appeal,  a  citizen  for  contempt  by  an  un- 
limited fine  or  an  unlimited  Jail  sentence. 
To  the  contrary,  they  accepted  the  statute 
as  a  reasonable  limitation,  and  the  Joints  of 
the  machine  of  checks  and  counterchecks,  un- 
der the  three  coordinate  branches  of  state 
government,  worked  without  Jar  or  friction. 

Because  of  a  tendency  in  some  courts  to 
comment  upon  the  doubtful  propriety  and  le- 
gality of  legislative  enactments  limiting  the 
power  of  constitutional  courts  to  punish  for 
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contempt,  at  leaat  three  states  have  put  In 
their  organic  law  a  provision  granting  such 
power  to  the  Legislature,  to  wit,  Georgia, 
Louisiana,  and  lately,  Virginia.  In  other 
states  no  such  constitutional  grant  of  power 
Is  glTen  lawmakers  and  yet  despite  that  fact 
a  reasonable  regulation — one  showing  no  leg- 
islative Intent  to  deny  or  cripple  the  inherent 
power  of  the  courts,  and  one  not  attaining 
that  bad  end — has  been  quite  uniformly  sus- 
tained either  out  of  comity  or  because  of 
legislative  right    See  authorities,  infra. 

No  doubt  is  entertained  of  the  legislative 
power  to  regulate  where  the  court  in  ques- 
tion la  the  creature  of  the  Legislature  and 
not  of  the  Constitution.  This  doctrine  has 
been  anilied  to  the  act  of  Congress  regulating 
punishment  for  contempts  In  federal  courts. 
Ex  parte  Robinson,  19  Wall.  605,  22  L.  Ed. 
205.  Their  powers  and  duties  are  held  to 
depend  upon  the  act  calling  them  Into  exist- 
ence, or  subsequent  acts  extending  or  limit- 
ing their  Jurisdiction;  but  when  the  court 
whose  acta  are  In  question  is  Itself  the  crea- 
ture of  the  Constitution,  then  the  better 
doctrine,  as  said  heretofore,  is  that  as  such 
constitutional  court  it  sprang  Into  existence 
full  armed  with  all  the  constitutional  powers 
of  a  court  of  justice,  one  of  which  is  the 
right  to  punish  for  contempt,  and  that  this 
right  In  its  essence  cannot  be  taken  away  by 
the  lawmaking  power.  However  broad  the 
logic  of  the  ruling  in  the  Shepherd  Case, 
supra,  that  is  what  Is  decided  by  it 

It  Is  contended.  In  effect,  that  the  Shep- 
herd Case  declared  the  whole  body  of  stat- 
Qtory  enactments  regulating  contempt  In 
courts  of  record  onconstltutional  and  void. 
That  Is  no  new  contention.  It  was  made 
once  before  In  this  court  in  Re  Clark,  supra. 
In  answer  to  that  large  and  drastic  propo- 
sition, it  was  there  said:  "We  may  digress 
far  enough  to  point  out  that  It  Is  insisted 
by  him  (the  circuit  attorney)  that  the  scope, 
effect  and  purpose  of  State  ex  Inf.  v.  Shep- 
herd, 177  Mo.  205,  76  S.  W.  79,  99  Am.  St 
Rep.  624,  was  to  strike  down  as  unconsti- 
tutional the  whole  body  of  the  written  law 
on  the  subject  of  contempts.  Rev.  8t  1899, 
{  1616  et  seq.  But  we  do  not  so  read  that 
case.  The  statute  (section  1616)  enumerates 
certain  forms  of  contempt,  and  provides  that 
in  their  punishment  courts  have  power  to 
punish  the  acts  enumerated,  'and  no  other.' 
The  contempt  charged  In  the  Shepherd  Case 
did  not  come  within  those  enumerated  by 
that  statute.  The  precise  question  held  In 
judgment  in  that  case,  therefore,  was  this: 
Was  the  statnte  preclusive,  or  had  this  court 
as  a  creation  of  the  Constitution  the  inherent 
power  at  common  law,  of  which  it  may  not 
be  shorn  by  statute,  to  punish  as  at  common 
law  for  contempts  known  to  the  common  law 
but  on  which  the  statute  Is  silent?  The 
broad  language  used  in  the  case,  measured 
by  recognized  canons  of  construction,  must 
be  read  in  the  light  of  the  case  and  facts 
held  in  judgment    This  court  In  effect,  ruled 


that  a  constitutional  court  may  go  to  the 
common  law  for  its  inherent  power  to  punish 
all  contempts,  recognized  as  such  at  the  com- 
mon law ;  and  to  the  extent  that  the  statute 
clipped  such  power,  It  was  unconstitutional. 
That  holding  was  right  but  that  case  did  not 
hold  In  Judgment  and  hence  is  no  authority 
for  the  proposition  that  those  parts  of  the 
statute  declarative  of  the  common  law  were 
invalid  as  unconstitutional." 

In  Koerner  v.  Car  Co.,  209  Mo.  156,  107  S. 
W.  481,  17  L.  R.  A.  (N.  S.)  292,  It  was  point- 
ed out  by  Gantt,  C.  J.,  that  the  rule  for  de- 
termining what  is  actually  decided  in  a  case 
is  laid  down  In  2  Lewis'  Sutherland,  Statutory 
Construction  (2d  Ed.)  {  486,  where  that  au- 
thor says:  "The  maxim  of  stare  decisis  ap- 
plies only  to  decisions  on  points  arising  and 
decTlded  in  causes ;  it  has  been  held  not  to 
extend  to  reasoning,  Illustrations,  and  refer- 
ences in  opinions.  The  precedent  Includes' the 
conclusions  only  upon  questions  which  the 
case  contained,  and  which  were  decided. 
'The  members  of  a  court,'  says  Downey,  C. 
J.,  'often  agree  In  a  decision,  but  differ  de- 
cidedly as  to  the  reasons  or  principles  by 
which  their  minds  have  been  led  to  a  common 
conclusion.  It  la  therefore  the  conclusion 
only,  and  not  the  process  by  which  it  has 
been  reached,  which  is  the  decision  of  the 
court,  and  which  has.  the  force  of  precedent 
in  other  cases.'  The  reasoning  adopted,  the 
analogies  and  illustrations  presented  in  real 
or  supposed  cases,  in  an  opinion,  may  be 
used  as  argument  in  other  cases,  but  not  as 
authority.  In  these  the  whole  court  may  con- 
cur, or  they  may  not  So  of  the  principle 
concurred  in,  and  laid  down  as  governing  the 
point  in  Judgment,  so  far  as  it  goes  or  seems 
to  go  beyond  the  case  under  consideration." 

Applying  those  principles  to  the  Shepherd 
Case,  It  will  be  seen  that  the  proposition  held 
in  Judgment  was  not  that  all  the  statutes  reg- 
ulating procedure  In  contempt  were  uncon- 
stitutional, but  that  the  schedule  of  acts 
which  go  to  constitute  contempt  under  the 
statute  did  not  cover  the  whole  ground ;  that 
that  part  of  the  statute  declaring  the  acts 
scheduled  In  the  law  "and  no  other"  should 
be  deemed  contempts  was  unconstitutional 
and  void,  and  that  the  Supreme  Court  could 
go  to  the  common  law  to  ascertain  other  acts 
constituting  contempt,  and  punish  for  those 
acts  as  at  common  law.  So  construed,  the 
Shepherd  Case  has  been  approved  twice  since, 
and  is  in  line  with  the  great  weight  of  au- 
thority elsewhere. 

There  seems  to  be  an  impression  abroad 
that  If  we  sustain  the  statute  on  contempts 
limiting  the  quantum  of  punishment  it  will 
result  that  courts  of  equity  and  law  wlll.be 
shorn  of  their  power  to  specifically  enforce 
their  rules,  orders,  Judgments,  and  decrees 
rendered  necessary  In  rounding,  out  justice. 
To  illustrate:  A.  Is  ordered  to  deposit  valu- 
able securities  In  court  or  turn  them  over  to 
a  receiver,  or  not  to  negotiate  given  nesotl- 
able   Instruments   pending  a   suit  affecting 
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th6m.  A.  refuses  to  obey  the  order,  rule,  or 
Judgment  In  that  condition  of  things,  It 
has  been  said  that  A.  would  willingly  pay  a 
small  fine  of  $50  or  be  subjected  to  a  short 
term  of  Incarceration  of  10  days  In  the  coun- 
ty Jail  rather  than  obey 'the  order  of  the 
court.  But  the  statutes  In  hand  contemplate 
no  such  absurd  results.  In  the  original  act, 
after  enumerating  the  dllTerent  grounds  of 
contempt  in  one  section,  after  providing  for 
their  punishment  In  another,  after  providing 
in  another  that  contempts  committed  in  the 
immedinte  view  and  presence  of  the  court 
may  be  punished  summarily,  and  that  in  oth- 
er cases  the  parties  charged  shall  be  notified 
of  the  accusation  and  have  a  reasonable  time 
to  make  a  defense,  and  after  making  other 
provisions,  the  act  sets  forth  (section  61,  p. 
161,  1  Rev.  St.  Mo.  1835)  that:  "Nothing  con- 
tained In  the  preceding  sections  shall  be  con- 
strued to  extend  to  any  proceeding  against 
parties  or  officers,  as  for  contempt,  for  the 
purpose  of  enforcing  any  civil  right  or  rem- 
edy." That  section  has  l)een  brought  for- 
ward as  live  law,  and  is  now  section  1620, 
Rev.  St.  1899  (Ann.  St.  1906,  p.  1200). 

It  will  thus  be  seen  that  the  Legislature 
wisely  left  an  unimpaired  and  unfettered 
power  in  courts  to  enforce  civil  remedies  and 
rights  where  the  rules,  orders.  Judgments, 
and  decrees  of  the  court  made  in  that  behalf 
are  contumaciously  disobeyed,  by  imprison- 
ment until  obeyed.  That  Is  the  Interpreta- 
tion placed  upon  the  statute  by  this  court  in 
Ex  parte  Crenshaw,  supra.  Not  only  so,  but 
by  section  1621,  Rev.  St.  1899,  as  by  the  orig- 
inal act  regulating  contempts,  it  is  provided 
that  notwithstanding  the  punishment  for 
contempt  by  the  court,  if  the  act  constitut- 
ing the  contempt  be  Indictable,  the  party 
charged  may  be  indicted  and  punished,  the 
court  l>elng  required  to  take  into  considera- 
tion. In  punishing  under  the  Indictment,  the 
punishment  before  Inflicted. 

We  look  In  vain,  then.  Into  the  statute  for 
any  legislative  Intent  to  impair  the  dignity 
of  courts  of  Justice  or  to  strip  them  of  their 
inherent  constitutional  power  to  punish  for 
contempt,  except  on  the  point  rightly  decided 
In  the  Shepherd  Case.  Our  statutes,  there- 
fore, if  unconstitutional  In  other  respects, 
must  be  held  so  only  because  they  put  lim- 
itation on  the  amount  of  punishment  that 
may  be  administered  by  a  court  for  direct  or 
constructive  contempt.  Are  they  unconstitu- 
tional in  those  particulars?  We  think  not 
This  is  so,  because: 

The  general  doctrine  seems  to  be  that:  "A 
statute  which  limits  the  amount  of  the  fine, 
or  term  of  imprisonment  which  the  courts 
may  Impose,  does  not  deprive  them  of  their 
power  to  enforce  affirmatively  their  orders  or 
to  enforce  any  decree,  whether  affirmative  or 
otherwise,  which  may  be  passed  upon  the 
final  hearing  of  a  cause."  Rapalje  on  (Don- 
tempts,  (  11. 

State  V.  Morrill,  16  Ark.  384,  is  a  soundly 
reasoned  case  sustalniSK  the  inherent  com- 


mon-law right  of  a  constitutional  court  to 
punish  for  contempt  for  acts  outside  of  those 
enumerated  in  the  statute,  yet  (as  we  see  it) 
graciously  conceding  the  legislative  power  to 
put  reasonable  bounds  to  tlie  amount  of  the 
punishment  Suppose,  for  Instance,  says  the 
court  tliat  the  General  Assembly  were  to 
repeal  the  act  regulating  contempts,  would 
any  lawyer  seriously  contend  that  the  courts 
were  thereby  deprived  of  their  power  to  pun- 
ish contempt?  That  question  as  put  was 
held  to  answer  Itself,  and  the  court  proceed- 
ed to  say  that  "the  Legislature  may  regulate 
the  exercise  of,  but  cannot  abridge,  the  ex- 
press or  necessarily  implied  powers  granted 
to  this  court  by  the  Cionstltutlon." 

In  accord  with  that  pronouncement,  the 
Supreme  Court  of  Indiana  held  "that  the 
I/egislatore  may  regulate  the  practice  In  pro- 
ceedings against  persons  for  an  alleged  con- 
tempt" Cheadle  v.  State,  110  Ind.,  loc.  dt 
309,  11  N.  E.  430  (69  Am.  Rep.  199). 

The  language  of  that  learned  court  in 
Hawkins  v.  State,  125  Ind.  670,  25  N.  B.  818, 
should  be  construed  as  in  accord  with  the 
guarded  expression  Just  quoted.  That  lan- 
guage is:  "The  Legislature  may,  within  lim- 
its, regulate  the  proceedings  (in  contempt), 
but  It  cannot  by  any  regulation  abridge  or 
fetter  the  Inherent  power  Itself." 

In  Wyatt  v.  People,  17  Colo.,  loc.  dt  261, 
28  Pac.  964,  the  law  was  stated  to  be  that: 
"Though  the  Legislature  cannot  take  away 
from  the  courts  created  by  the  Constitution 
the  power  to  punish  contempts,  reasonable 
regulations  by  that  body  touching  the  exer- 
cise of  this  power  will  be  regarded  as  bind- 
ing." 

In  Mahoney  v.  State,  33  Ind.  App.,  loc.  cit. 
658,  659,  72  N.  B.  153  (104  Am.  St  Rep.  27C). 
It  was  held  that:  "While  it  Is  not  necessary 
to  look  after  any  statute  to  ascertain  wheth- 
er a  particular  act  does  or  does'  not  constitute 
contempt,  still  the  Legislature  may.  within 
limits,  regulate  the  procedure  in  such  cases." 

In  State  ex  rel.  v.  Miesen,  98  Minn.,  loc. 
cit  20,  108  N.  W.  613,  it  was  held  that: 
"While  the  Legislature  cannot  take  away 
from  courts  created  by  the  Constitution  the 
Inherent  right  to  punish  contempts,  yet  it 
may  regulate  within  reasonable  limits  the 
exercise  of  the  power." 

In  Carter  v.  Commonwealth,  90  Va.  791, 
32  S.  B.  780,  45  Ia  R.  A.  310,  it  was  held: 
"That  the  power  to  punish  for  contempts 
may  t>e  regulated  by  the  Legislature,  but 
cannot  be  destroyed  or  so  far  diminished  as 
to  be  InefTectual."  In  that  case  the  Legisla- 
ture required  a  Jury  trial,  which  provision 
the  court  held  void.  In  treating  of  the 
phrase  "inherent  power,"  it  was  said:  "This 
language  does  not  mean,  and  has  never 
meant  that  these  powers  are  held  superior 
to  legislative  control.  It  did  not  mean  that 
at  common  law." 

It  will  be  observed  that  tbe  Virginia  court 
holds  that  the  phrase  "inheroit  power"  did 
not  mean  at  common  law  a  power  entirely 
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beyond  legislative  control.  Tbls  Is  of  tig- 
nlflcance,  t)ecati8e  the  principal  opinion  In 
this  case  treats  the  power  (because  Inherent) 
as  entirely  beyond,  and  Independent  of,  such 
control.  In  this  connection  it  is  snggestlve  to 
note  that  in  the  mother  country,  the  ancient 
seat  of  the  common  law,  it  has  Item  assumed 
that  the  power  Is  not  an  arbitrary  and  unreg- 
nlated  one.  Statutes  have  been  passed  by  the 
British  Parliament  from  time  to  time  regu- 
lating the  subject-matter  of  contempts,  and 
(within  bounds)  these  statutes  seem  to  be  en- 
forced by  the  English  judiciary  (In  re  Maria 
Annie  Oavies,  21  U  R.  Q.  B.  Dlv.  236). 

It  must  not  l>e  overlooked  either  that  if  it 
be  conceded,  hy  way  of  hypothesis,  that  the 
power  to  punish  was  unbridled  at  common 
law  and  that  the  lawmaking  power  could  not 
regelate  It  a  whit,  then  we  come  face  to  face 
with  the  proposition  that  it  is  not  the  whole 
body  of  the  common  law  that  was  adopted  in 
this  state,  but  only  that  portion  of  It  not  re- 
pugnant or  inconsistent  with  the  Constltn- 
tlon  of  the  United  States  or  of  this  state, 
"or  the  statnte  law  In  force  for  the  time 
being."  Rev.  St  1809,  I  4151  (Ann.  St  1906, 
p.  2250). 

On  the  last  head,  I  do  not  hesitate  to  say 
that  the  nnregnlated,  arbitrary,  whimsical 
power  to  fine  or  imprison  for  contempt,  a 
power  that  will  not  brook  a  mere  temperate 
and  reasonable  control,  is  contrary  to  the 
genius  of  our  institutions  and  the  policy  of 
our  (Constitution  and  statutes. 

In  Arnold  v.  Commonwealth,  80  Ky.,  loc. 
dt  802  (44  Am.  Rep.  480),  It  was  said: 
"While  the  right  to  punish  is  with  the  court, 
we  are  not  prepared  to  say  that  it  is  not 
subject  In  some  degree  to  le^latlve  control, 
but  on  the  contrary,  we  are  inclined  to  ad- 
judge that  a  mere  arbitrary  discretion  on  the 
part  of  the  judge  may  be  limited;  but  an 
attempt  by  legislation  to  deprive  the  courts 
of  the  Inherent  power  of  protection  against 
assaults  and  indignities  would  he  disregard- 
ed." 

In  State  v.  Frew,  24  W.  Va.,  loc.  clt  468 
(48  Am.  Rep.  257),  it  is  said,  after  a  most  ex- 
haustive review  of  the  authorities :  "There- 
fore courts  will  tolerate  the  regulation  of 
the  power,  so  that  the  Legislature  does  not 
by  snch  regulation  substantially  destroy  the 
eflSdency  of  the  court  The  courts  must 
have  jost  enough  power,  and  will  exercise  it 
for  their  own  protection,  and  they  want  and 
demand  no  more.  Whether  or  not  the  liCgls- 
latore  in  its  regulation  has  left  sufficient 
power  for  the  purpose,  the  court,  which  is 
called  to  exercise  It  mnst  be  the  sole  judge, 
nnless  Its  judgment  may  be  reviewed,  and 
in  that  case  the  court  of  last  resort  would 
be  the  excltislve  judge." 

In  other  cases  it  has  been  cautiously  held 
that  the  power  to  regulate  within  reasonable 
bounds  to  the  extent  that  the  regulation  does 
not  touch  to  the  quick  the  dignity  of  courts 
and  cripple  the  exercise  of  judicial  functions 
vas  well  enough.    In  other  cases  regulating 


statutes  have  been  enforced,  as  of  course,  un- 
der the  doctrine  of  comity,  and  to  beat  down 
all  apparent  judicial  antagonism  to  the  fair 
and  reasonable  exercise  of  legislative  power. 
For  example.  In  re  Ida  Louisa  Pierce,  44 
Wis.  411;  Batchelder  v.  Moore,  42  Cal.  412; 
Ex  parte  Edwards,  11  Fla.  174;  In  the 
Matter  of  Milllngton,  24  Kan.  214 ;  People  ex- 
rel.  V.  Grant  et  al.,  47  Hun,  flOl ;  People  ex 
rel.  V.  Jacobs,  66  N.  Y.  8;  Latimer  v.  Bar- 
more,  81  Mich.  502,  46  N.  W.  1 ;  Sloman  v. 
Rellly,  95  Mich.  264,  54  N.  W.  869 ;  Ex  parte 
David  Schenck,  65  N.  O.  S53 ;  Cole  v.  Egan, 
52  Ckjnn.  219;  State  v.  Rust  2  Tenn.  Oh. 
181;  Ex  parte  Kearby,  35  Tex.  Cr.  R.  681, 
34  S.  W.  635.  See,  also.  Ex  parte  Crenshaw, 
supra. 

So  delicate  is  the  subject  of  contempt  that 
courts  have  been  unable  to  hold  an  even  and 
nniform  voice  in  dealing  with  it  Cases  may 
be  found  that  apparently  repudiate  any  legis- 
lative approach  toward  the  control  of  the 
exercise  of  the  power  of  punishment  how* 
ever  reasonable  It  be. 

But  the  doctrine  of  Chief  Justice  John 
Marshall  In  the  great  case  of  Gibbons  v.  Og- 
den,  9  Wheat  1,  6  L.  Ed.  23,  Is  invoked  to 
sustain  the  dogma  that  the  power  to  regulate 
includes  and  concedes  the  power  to  destroy. 
It  is  argued,  as  I  grasp  it  that  if  the  Legis- 
lature of  Missouri  be  once  conceded  the  pow- 
er to  regulate  the  punishment  of  contempt 
thereby  the  power  is  conceded  to  destroy 
every  vestige  of  such  punishment  and  to  strip, 
courts  bare  of  a  right  inherent  to  their  office. 
I  trust  to  never  be  found  wanting  in  un- 
stinted admiration  and  exalted  respect  for 
that  lllustrions  Chief  Justice  whose  govern- 
mental doctrines,  as  expounded  in  bis  opin- 
ions, I  was  taught  to  accept  with  reverence 
even  from  my  youth  up.  But  it  seems  plain 
that  what  was  said  by  him  In  the  Gibbons 
Case  must  be  read  in  the  light  of  the  case 
held  in  judgment  It  dealt  with  federal 
power  and  sovereignty  as  over  against  state 
power  and  state  sovereignty,  and  it  held 
the  preclusive  power  to  be  in  (Tongress  to 
regulate  the  coasting  trade  and  commerce 
generally.  It  must  be  remembered  that  the 
sole  right  "to  regulate"  in  those  particulars 
was  conferred  by  the  federal  Constitution  on 
the  Congress,  and  it  was  rnled  that  it  was 
taken  out  of  the  domain  of  state  legislation. 
In  the  evolution  of  his  great  argument 
against  a  conflict  of  state  and  federal  power, 
even  then  threatening  civil  war,  he  rnled 
that  the  federal  power  was  preclusive,  and 
that  the  hand  of  state  regulation  through 
state  laws  must  be  lifted.  I  take  it  that 
it  was  to  the  glory  of  that  august  tribunal  to 
assert  the  right  to  be  in  (Congress  in  those 
particulars.  But  what  has  that  doctrine  to 
do  with  the  power  dealt  with  here?  Our 
Constitution  does  not  grant  to  courts  the 
preclusive  power  to  regulate  themselves  as 
they  see  fit  including  the  right  to  fine  and 
imprison  in  any  sum  or  for  any  term  for 
contempt    On  the  other  hand,  the  public  pol> 
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Icy  of  this  state  In  the  Ieg:lsIatlTe  interpreta- 
tion put  upon  our  Constitution  has  been  to 
regulate  courts  In  many  ways,  and  those 
regulations  have  been  uniformly  obeyed  when 
reasonable.  For  example,  in  sections  863 
and  1569,  Rev.  St  1899  (Ann.  St.  1906,  pp. 
807,  1185),  this  court  Is  told  what  kind  of 
briefs  we  may  require  in  cases  appealed 
here.  In  section  806  (page  709)  our  conduct, 
or,  more  strictly,  our  discretion,  is  regulated, 
and  we  are  told  that  we  "sball  summarily 
hear  and  determine  all  appeals  from  or- 
ders refusing  to  revoke,  modify  or  change  an 
interlocutory  order  appointing  a  receiver," 
and  we  are  ordered  to  advance  such  case  on 
our  docket  So  In  the  Laws  of  1907,  p.  120, 
i  la,  we  are  told  that  when  a  municipality 
has  undertaken  to  regulate  the  charges  of 
public  service  corporations,  and  when  the 
reasonableness  of  those  charges  are  brought 
In  question  In  an  Injunction  suit  and  the 
Judgment  Is  appealed,  we  must  speedily  hear 
and  determine  such  cause  and  must  give  it 
precedence  over  other  civil  cases.  In  section 
855  (page  805)  our  docket  is  arranged  for 
us  by  law,  and  we  are  required  to  advance 
certain  cases  for  hearing.  Sections  865,  866 
(pages  812,  815),  regulate  our  discretion  in 
rendering  Judgments.  In  section  871  (page 
821)  the  kind  of  opinions  'we  shall  hand 
down  is  regulated.  They  must  be  in  writing, 
and  must  show  which  of  the  Judges  delivers 
them,  who  concurs,  and  who  dissents.  By 
section  872  we  are  obliged  to  make  a  "state- 
ment of  the  case,"  and  (observe)  It  is  to  be 
a  statement  "that  may  be  understood."  By 
section  874,  we  are  stripped  of  the  power 
to  require  twnds  for  costs.  Are  all  these 
statutes,  and  many  others  that  might  be  nam- 
ed, unconstitutional  because  they  impinge  on 
the  aucient  common-law  discretion  of  a  full- 
fledged  common-law  court? 

To  sum  up:  From  an  examination  of  many 
cases,  well  reasoned  and  well  bedded  in  prin- 
ciple, the  following  propositions  lying  be- 
tween two  extremes  may  be  deduced  as 
sound  doctrine: 

(a)  First  A  constitutional  court  of  com- 
mon-law power  may  not  be  shorn  of  the 
right  to  punish  for  contempt  by  a  statutory 
enactment  That  power.  In  its  essence,  is 
Ingrained  In  such  a  court,  and  becomes  a 
part  of  Its  very  being. 

(b)  Second.  Either  as  a  matter  of  comity, 
or  of  right,  the  lavnnaker  may  (within  rea- 
son) somewhat  regulate  that  power  so  that 
an  arbitrary  Judicial  discretion  may  not  run 
riot,  rampant,  and  wanton.  And  herein  it 
must  be  kept  in  mind  that  a  Judge  on  the 
bench  Is,  after  all,  but  a  human  being,  and 
has  frailties  Inseparable  from  humanity. 
Therefore,  when  called  to  punish  for  con- 
tempt, it  not  infrequently  happens  that  he  is 
smarting  under  such  sense  of  personal  hu- 
milSation,  indignation,  or  other  master  emo- 
tion that  at  least  a  mote  of  prejudice  may  be 
assumed  as  in  his  eye. 


(c)  Third.  The  statute  under  review  Is  a 
reasonable  regulation,  In  nowise  hostile  to 
the  inherent  power  to  punish  for  contempt 

(d)  That  the  power  to  regulate  does  not  In 
all  cases  nor  In  this  case  mean  the  power  to 
destroy.  To  regulate  a  conrt  Is  not  to  de- 
stroy It 

Finally,  let  as  look  at  the  effect  of  holding 
tliat  the  arbitrary  power  of  punishment  can- 
not be  gently  limited  (or.  If  the  phrase  be 
preferred,  gently  tempered)  by  legislative 
enactment  In  a  constitutional  court  The 
Constitution  does  not  limit  It  Among  other 
things,  it  provides  (article  6,  I  1  [Ann.  St 
1906,  p.  212]) :  "That  the  Judicial  power  of 
the  state  as  to  matters  of  law  and  equity 

•  •    •    shall  be  vested  in  a  Supreme  Court, 

•  ♦  •  circuit  courts,  criminal  courts,  pro- 
bate courts,  county  courts  and  municipal  cor- 
poration courts,"  All  the  aforesaid  courts 
are  constitutional  courts,  and,  therefore,  not 
the  creature  of  mere  statute.  Ih  some  of 
such  constitutional  courts  there  Is  no  re- 
quirement of  law  that  the  individuals  acting 
as  Judges  should  be  learned  in  the  law. 
They  are  taken  from  unprofessional  ranka 
Their  legal  Judgment  is  not  rendered  sure, 
steady,  and  staid  by  a  study  and  compre- 
hension of  the  principles  of  Jurisprudence. 
Is  it  not  a  startling  proposition  to  announce 
that  the  citizens  of  this  state  are  subject  to 
an  unbridled  power  in  all  such  tribunals  to 
summarily  flue  them  in  any  sum,  however 
large,  and  Imprison  them  for  any  term,  bow- 
ever  long,  for  contempt?  And  yet  to  that 
complexion  we  must  come  if  we  go  to  the 
extreme  of  holding  that  a  constitutional 
court  may  not  be  controlled  by  some  known, 
fixed,  and  reasonable  rule  of  written  law  on 
the  matter. 

It  is  my  opinion  that  the  courts  of  Mis- 
souri need  no  such  show  of  autocratic  iww- 
er;  that  they,  in  the  future  as  In  the  i)a8t, 
may  more  surely  build  their  dignity  and  use- 
fulness solidly  on  the  Intelligent  respect  of 
the  good  citizen,  the  wise  lawmaker,  and  a 
serene  and  even  administration  of  Justice, 
seeking  (In  Lord  Mansfield's  phrase)  "noble 
ends  by  noble  means,"  than  hnlld  it  on  a 
show  of  wielding  an  uncontrollable  power  to 
fine  and  imprison. 

The  Judgment  should  be  reversed,  and  the 
cause  remanded  for  further  proceedings  be- 
low. 

WOODSON  and  GRAVES,  JJ.,  concur  in 
these  viewB. 


CHICAGO  &  A.  RT.  CO.  v.  GILDER- 

SLEEVE. 

(Supreme  Court  of  Missouri.     April  13,  1909.) 

In  Banc.  Case  Transferred  from  St  Louis 
Court  of  Appeals. 

Edward  J.  GilderEleeve  was  fined  by  the  cir- 
cuit court  of  St  Louis  for  contempt  of  court 
in  violating  a  decree  of  injunction  rendered  in 
an  action  against  him  by  the  Chicago  &  Alton 
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Railww  Oompany,  and  appealed  to  the  St. 
Louis  Court  of  Appeal*.  CauM  tiansfemd  to 
Sapreme  CoarL  Jadgment  of  circuit  court  af- 
firmed. 

Chester  H.  Kmin,  for  appellant.  Johnson  ft 
Eichards,    for   respondent 

OAMIT,  J.  Bdward  J.  OildersIeeTe,  appel- 
lant, was  fined  $300  br  the  circuit  court  of  St 
Louis  for  contempt  of  court  in  violating  a  de- 
cree of  injunction  by  said  court  From  that 
Judgment  he  appealed  to  the  St  I^ois  Conrt 
of  Appeals,  ana  that  court  transferred  the  cause 
to  this  court  on  a  constitutional  point,  to  wit 
that  section  1617,  Rev.  St  1899  (Ann.  8t  1906, 
p.  1199),  was  onconstitntionai.  For  the  rea- 
sons asugned  in  Chicago,  Bnrlinrton  ft  Qnln- 
qr  Br.  Co.  t.  Edward  J.  OUderueeTe  (In  the 

Sinion  handed  down  this  day)  118  S.  W.  86, 
e  judgment  of  the  drcnit  court  is  affirmed. 

TAUJANT,  C  J.,  and  BUROESS  and  FOX, 
JJ..  concur.  I<AMM,  WOODSON,  and 
0RAVB8,    JJ.,    dissent    in    an    opinion    by 

lammTj- 


CHICAGO,  B.  ft  Q.  RT.  CO.  ▼.  GILDER- 
SLEEVE. 

(Supreme  Court  of  Missouri.    April  13,  1909.) 

In  Banc.  Case  Transferred  from  St  Loois 
Coart  of  Appeals. 

Edward  J.  Qildersleeve  was  sentenced  by  the 
circuit  court  of  St  Louis  for  contempt  In  vio- 
lating  a  decree  of  injunction  rendered  in  an 
action  against  him  by  the  Chicago,  Burlington 
k  QnincT  Railway  Company,  and  api>ealed  to 
the  St  Louis  Court  of  Appeals.  Cause  trans- 
ferred to  Supreme  Court  Judgment  of  circuit 
court  affirmed. 

See,  also.  118  8.  W.  86. 

C.  H.  Kmm.  for  appellant  Robert  ft  Rob- 
ert for  respondent 

6ANTT,  J.  The  appellant  Gildersleeve,  was 
sentenced  by  the  circuit  conrt  of  St  IjOuIs  to 
jail  for  80  days  for  a  contempt  of  conrt  in  vio- 
lating a  decree  of  injunction  in  said  court. 
From  that  Judgment  he  appealed  to  the  St 
Louis  Court  of  Appeals,  and  that  court  trans- 
ferred the  cause  to  this  court  on  a  constitution- 
al point  to  wit  that  section  1617,  ReT.  St 
1899  (Ann.  St  1906,  p.  1199),  was  unconstitu- 
tional. For  the  reasons  assigned  in  Chicago, 
Bnriington  ft  Qnlncy  Ry.  Co.  r.  GildersleeTe 
On  an  opinion  handed  down  this  day)  118  S. 
w.  86,  the  judgment  of  the  circuit  court  Is 
sffirmed. 

VAUiIANT,  C.  J.,  and  BURGESS  and  FOX, 
JJ.,  concur.  LAMM,  WOODSON,  and 
GRAVES,  JJ.,  dissent  in  an  opinion  by 
LAMM,  il 


STATE  ex  i«L  ASBTON  r.  IMEL,  Probate 
Judge. 

(Kansas  City  Conrt  of  Appeals.    Missouri. 
March  29,  1909.) 

Consra  (|  231*)— Coukt  or  Appeals— Jxtbib- 
Bicnos— Amount  is  Contbovkbsy. 
The  Conrt  of  Appeals  has  no  jurisdiction 
of  an  appeal  from  an  order  sustaining  a  de- 
murrer to  the  altematlTe  writ  of  mandamus,  is- 
sued on  the  relation  of  an  executrix  having  in 
her  hands  as  such  an  estate  largely  in  excess 
of  14^500,  and  directing  tlie  probate  conrt  to 
allow  an  appeal  from  its  order  appointing  an 


administrator  pendente  lite ;  the  amount  IutcIt- 
ed  being  in  excess  of  its  jurisdiction. 

riSd.  Note.— For  other  cases,  see  Courts,  Dec. 
Dig.  I  231.*] 

Appeal  from  Circuit  Court,  Baehanan 
County ;  C.  A.  Mosman,  Judge.' 

Mandamus  by  the  State,  on  the  relation  of 
Lucinda  B.  Ashton,  against  John  F.  Imel, 
Probate  Judge,  to  compel  respondent  to  allow 
an  appeal  from  an  order.  From  an  order  sus- 
taining  a  demurrer  to  the  writ,  relator  ap- 
peals.   Cause  certified  to  the  Supreme  Coart 

Fulkerson,  Graham  ft  Smith,  for  appellant 
Rusk  ft  Stringfellow  and  Cbas.  C.  Oeoyr,  for 
respondent 

PER  CURIAM.  The  circuit  court  of  Bu- 
chanan county  issned  an  altematiTe  writ  of 
mandamus  against  the  probate  court  of  that 
county,  directing  that  court  to  allow  an  ap- 
peal from  Its  order  appointing  an  adminis- 
trator pendente  lite.  Respondent  demurred 
to  the  writ,  which  demurrer  was  sustained, 
and  relator  appealed  to  this  conrt 

It  appears  that  Thomas  Ashton  died  In 
Buchanan  county,  leaving  a  will  which  was 
duly  filed  and  admitted  to  probate.  Lucinda 
B.  Ashton,  widow  of  the  deceased,  was 
named  as  executrix  in  the  will  and  duly 
qualified.  Afterwards  Annie  B.  Penfleld, 
who  is  child  and  heir  of  deceased.  Instituted 
an  action  in  the  circuit  court  of  Buchanan 
county  contesting  such  will,  In  which  Lucin- 
da B.  Ashton  was  made  a  party.  Annie  B. 
Penfleld  filed  a  motion  in  the  probate  court 
setting  forth  these  facts  and  asked  for  the 
appointment  of  an  administrator  pendente 
lite.  On  hearing  such  motion  it  was  sus- 
tained, and  John  L.  Zeidler  was  duly  ap- 
pointed administrator  pendente  lite  Mrs. 
Ashton  thereupon  made  application  for  an 
appeal  from  the  order  of  ai^ointment,  which 
application  was  refused.  Whereupon  Mrs. 
Ashton,  as  relator  herein,  applied  for  a  writ 
of  mandamus  against  the  probate  court  and 
the  alternative  writ  was  issued  and  demur- 
red to  as  above  stated. 

It  appears  that  the  estate  in  the  bands  of 
Mrs.  Ashton  as  executrix  of  the  will  is 
largely  In  excess  of  $4,600,  the  limit  of  the 
jurisdiction  of  this  court  The  effect  of  the 
order  appointing  an  administrator  pendente 
lite  is  to  take  from  the  possession  of  Mrs. 
Ashton  the  effects  of  the  estate  and  turn 
them  over  to  snch  administrator.  It  is,  In 
effect,  a  contest  for  the  possession  of  prop- 
erty of  value  largely  in  excess  of  our  ju- 
risdiction. There  were  two  writs  of  prohibi- 
tion issued  by  this  court  against  the  judge 
of  the  circuit  court  of  Buchanan  county  in- 
volving a  controversy  over  the  same  estate 
and  practically  between  the  same  parties 
(State  ex  rel.  Annie  E.  Penfield  v.  C.  A.  Mos- 
man, Judge,  lis  S.  W.  1041,  and  State  ex 
rel.  John  L.  Zeidler  v.  C.  A.  Mosman,  Judge, 
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and  Lnclnda  B.  ABhton,  116  8.  W.  lOtt  de- 
cided February  1,  1909),  In  which  we  held 
we  had  no  Jurlsdlctloa  and  certified  the 
cases  to  the  Supreme  Court 

It  seems  that  the  same  reason  exists  to 
certify  this  case,  and  it  is  accordingly  or- 
dered. 


OLBNNON  T.  GATES. 

(Kansas  Citr  Court  of  Appeals.    Missouri. 

March  29,  1909.) 

Municipal  Cobpobatiows  (J-  330*)— Stbeet 
Paviko— SELBonoR  or  Maikbiaub. 

Where  there  are  several  kinds  of  Titrified 
bricks  equally  well  suited  to  use  for  paving,  the 
selection  by  the  board  of  public  works  of  the 
bricks  of  a  particular  manufacturer,  thereby 
cuttinc  oft  all  opportunities  for  the  manufac- 
turer of  other  kmds  of  vitrifled  bricks  to  sub- 
mit bids,  as  provided  by  the  dty  diarter,  is 
lileKal. 

[Bd.  Note.— For  odier  cases,  see  Municipal 
GonMrations,  Ont  Di(.  f|  864,  866;  Dec.  Dig. 
8  3oO.*J 

Aitpeal  from  Circuit  Courts  Jodcson  Ooon- 
ty ;  T.  J.  Seebom,  Judge. 

Action  by  James  O.  Olennon  against  Jem- 
nel  O.  Oates.  From  a  Judgment  for  defend- 
ant, plaintiff  appeals.    Affirmed. 

Johnson  ft  Lucas,  for  appellant  Henry 
N.  Ess,  for  respondent 

ELLISON,  J.  This  is  an  action  to  enforce 
a  special  tax  bill  as  a  lien  against  defend- 
ant's property.  The  result  of  the  trial  was 
to  declare  the  blU  to  be  void,  and  plaintifT 
has  brought  the  case  here. 

The  bill  was  Issued  for  street  paving  In 
Kansas  City,  Mo.  The  charter  of  that  city 
makes  provision  for  the  recommendation  by 
the  board  of  public  works  of  several  kinds 
of  pavement  to  be  used  in  paving,  which  may 
be  ordered  by  the  proper  authority  of  the 
city.  It  further  provides  that  the  majority 
of  property  owners  may  select  from  this  rec- 
ommendation the  particular  kind  of  paving 
they  desire;  but  If  the  property  owners  fall 
to  make  the  selection,  then  the  board  of 
public  works  shall  select  and  designate  the 
kind.  In  this  case  the  board  recommended 
the  following:  "Vitrified  brick  as  manufac- 
tured by  the  Kansas  City  Vitrified  Brick 
Company,  the  Diamond  Brick  Company,  the 
Pittsburg  (Kan.)  Vitrified  Brick  Company, 
or  any  other  vitrified  brick  equally  as  good 
as  those  named."  But  the  property  owners 
failed  to  exercise  their  choice,  and  the  board 
thereupon  made  this  order:  "The  board  of 
public  works  selects  Pittsburg  (Kan.)  vltrl- 
fled  paving  brick  as  the  material  with  wMch 
to  pave  the  wltbin-named  alley,  and  fixes 
the  price  not  to  exceed  $1.70  per  square 
yard." 

The  case  was  tried  on  an  agreed  statement 
of  facts,  wherein  it  was  stated  that:  "At  the 
time  the  written  recommendation  made  by 


the  board  of  public  works  to  the  common 
council  of  Kansas  City  to  have  this  alley 
paved  as  a  business  alley,  and  at  the  time 
of  the  passage  and  approval  of  the  ordinance 
for  paving  this  alley  copied  herein,  and  at 
the  time  of  the  making  of  the  contract  pur- 
suant to  which  the  tax  bill  sued  on  was  is- 
sued, vitrified  btlck  as  manufactured  by  the 
Diamond  Brick  &  Tile  Company,  the  Kansas 
City  Vitrified  Brick  Company,  and  Pittsburg 
(Kan.)  Vitrified  Brick  Company  were  In  use 
in  Kansas  City  as  paving  brick,  and  they  all 
complied  substantially  in  every  respect  with 
the  details  in  brick  pavements  as  copied  in 
ttUs  statement,  and  there  were  other  vitrified 
brick  which  complied  with  subBtantially  and 
were  in  substantial  accordance  with  all  the 
specifications  and  details  set  out  in  this  state- 
ment" And  it  was  further  stated  on  part 
of  plaintiff  that:  "No  person,  firm,  or  cor- 
poration, during  the  year  1901,  in  Pittsburg, 
Kan.,  manufactured  and  sold  vitrified  brick 
as  described  In  the  recommendation  of  the 
board  of  public  works  and  In  the  ordinance 
in  evidence  except  the  Pittsburg  (Kan.)  Vit- 
rified Brick  Company,  manufacturer  of  the 
brick  selected  and  used  In  paving  the  alley 
under  the  contract  In  evidence."  The  In- 
struction asked  by  plaintiff  and  refused  was 
as  follows:  "The  court  declares  the  law 
to  be  that  if  there  was  but  one  plant  for  the 
manufacture  of  Pittsburg  vitrified  brick  at 
Pittsburg,  Kan.,  and  that  was  the  plant  from 
which  the  brick  designated  by  the  board  of 
public  works  came,  then  the  board  had  the 
right  under  the  testimony  to  designate  such 
brick  for  the  paving  of  said  street  and  the 
finding  will  be  for  the  plaintiff." 

It  appears  by  the  foregoing  that,  while 
there  were  several  kinds  of  vitrified  brick  of 
equal  durability  and  equally  well  suited  in 
every  way  for  paving,  yet  the  board  of  public 
works  selected  one  of  these  absolutely,  and 
thereby  cut  off  all  opportunity  for  the  own- 
ers of  the  other  kinds  to  submit  bids,  and 
destroyed  the  competition  which  the  charter 
vouchsafes  to  the  property  owner  by  requir- 
ing a  public  letting  to  the  best  bidder.  Vit- 
rified paving  brick  of  equal  quality  and  suit- 
ableness is  conceded  by  the  agreed  statement 
to  l>e  a  material  manufactured  by  a  number 
of  different  persons  or  corporations;  and  to 
allow  a  public  body  which,  in  effect  is  exer- 
cising the  right  to  take  private  property  for 
public  use,  to  select  a  favorite  from  among 
these  would  be  an  inexcusable  and  gross  in- 
justice, and  would  be  in  the  face  of  the  deci- 
sions of  the  Supreme  Court  in  the  cases  of 
Curtice  V.  Schmidt  202  Mo.  703,  721-725,  101 
S.  W.  61,  of  Swift  ▼.  St  Louis,  180  Mo.  80, 
96,  TO  S.  W.  172,  and  of  Shoenberg  ▼.  Field. 
96  Mo.  Ai»).  241,  68  S.  W.  946,  as  well  as  of 
the  Supreme  Courts  of  other  states.  Where 
some  desirable  article  for  public  use  is  pat- 
ented, or  held  in  moiKVOly  by  one  person.  It 
has  been  decided  tliat  in  order  to  avoid  de- 
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prlTlns  a  mnnlcliwUty  of  tlie  beneflt  of  indi 
article,  it  may  b«  preactlbed  aa  the  article 
to  be  used;  bat  that  la  a  monopoly  made 
either  by  the  patent  or  by  reason  of  there 
beins  bat  the  one  kind  of  material,  whUe 
In  tbe  caae  before  na  there  are  aeveral  equal 
kinda  in  the  hands  of  as  many  Independent 
owners  and  the  monopoly  of  the  one  kind  is 
made,  not  by  patent  or  single  ownership,  but 
by  tbe  order  of  the  board  of  public  works. 
We  decided  the  exact  question  which  Is  pre- 
sented bere  In  Shoenberg  t.  Field,  supra, 
and  so  did  tbe  Supreme  Court  of  Kansas  in 
National  Surety  Co.  v.  Hydraulic  Pressed 
Brl<dc  Co.,  73  Kan.  198,  84  Pac.  1030. 

We  are  dted  by  plalntifl  to  the  decision 
in  Construction  Co.  ▼.  Coal  Co.,  20S  Mo.  40, 
108  S.  W.  93,  which  we  think  has  no  bearing 
on  the  question,  and  in  which  it  is  expressly 
stated  that  the  rule  in  the  foregoing  cases 
is  not  touched  upon.  The  expression  cited 
in  that  case,  at  page  69  of  20S  Mo.,  and  page 
9S  of  108  S.  W..  U  that:  "Tbe  board  of  pub- 
lic works  selected  American  bituminous  rock, 
and  neitbCT  of  tbe  vitrified  brick  mentioned. 
In  adopting  American  bituminous  rock,  it 
merely  designated  a  material."  That  is  to 
say,  if  in  the  case  at  bar  the  board  of  public 
works  bad  selected  vitrified  brick  of  standard 
quality,  it  would  merely  have  selected  the 
kind  of  material  for  the  paving;  but  when 
it  selected  the  material,  and  in  addition 
named  tlie  particular  party  who  should  fur- 
nish it,  it  violated  the  law.  The  argument 
advanced  in  plaintiffs  behalf,  as  applied  to 
this  case,  has  not  Impressed  us  with  its 
soundness. 

The  Judgment  Is  a£anned.    All  concur. 


KELLBRBIAN  CONTRACTING  CO.  v.  CHI- 
CAGO HOU8B   WRECKING   CO. 
(St.  Lonia  Court  of  Appeals.    Missouri.    April 
6,  1900.    Rehearing  Denied  April  20,  1900.) 

L  CoifTBACTs  (I  160*)  —  CoNBrrancTioN  —  Ex- 
plaining AKBIOnlTT. 

The  circumatancea  under  which  a  contract 
11  made,  the  situation  of  the  parties,  and  the 
facts  of  which  they  were  cognizant  at  the  time 
may  be  resorted  to  if  the  writing  is  ambiguous. 
[Ejd.  Note.— For  other  cases,  see  Contracts, 
Cent.  Dig.  i  752;  Dec.  Dig.  |  160.*] 

2.  Saues  (f  ISO*)— RcHOVAL   or   Psopebtt— 

Impuxo  Contbact. 

A  bare  contract  of  sale  does  not  imply  a 
promise  by  the  buyer  to  remove  the  property 
from  the  seller's  premises  or  other  locality 
where  it  happens  to  be. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent. 
1%  i  S50;   Dec.  Dig.  i  ISO.*] 

8.  Saixs  (i  ISO*)— Delivcbt  and  Aockptahcb 

— Bbmovai.  of  Pbofebtt. 

A  sale  binds  the  buyer  to  accept  the  prop- 
erty when  tendered  under  the  contract;  and 
delivery  and  acceptance  pass  the  title  with  the 
burden  of  owneiahiis  which  will  include,  under 
some  drcnmstaiices,  the  removal  of  the  prop- 
erty. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent. 
Dig.  I  350;    Dec.  Dig.  {  ISO.*] 


4.  Salxs  »  86*)  —  OoNSTBuonoR  or  Con- 

TBACTS— KEUOVAL   OF   PBOFKBTT. 

By  its  concession  the  German  government 
was  bound  to  remove  its  buildings  and  construc- 
tions from  the  site  and  grounds  of  the  Louisiana 
Purchase  Bspoeitlon,  and  clean  the  place  and 
restore  it  to  its  original  condition  as  far  as 
practicable.      Pursuant   to    its    contract    with 

glalntlS  contracting  company,  the  latter  was  to 
av^  the  buildings  whidi  it  built,  and  was  to 
wreck  and  remove  them.  Plaintiff  sold  the 
buildings  to  defendant  wrecking  comiwny  by  a 
written  contract,  whereby  the  latter  merely  ac- 
cepted a  proposition  of  sale  for  a  certain  price, 
payment  to  be  made  when  the  property  was  de- 
livered. Seld,  that  defendant  did  not  thereby 
agree  to  dear  the  site  of  all  material  as  plaintiff 
was  bound  to  do. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent 
Dig.  I  236;    Dec.  Dig.  |  85.*] 
6.   EVIDBNOE  (I  441*)  —  Constbuction  —  Pbk- 

LIMINABY  AQBEEIfENTB— MEBGEB. 

Such  a  provision  could  not  be  imported 
into  the  written  contract  by  virtue  of  a  prior 
oral  promise. 

[Ed.   Note.— For  other  cases,   see   Evidence, 
Cent  Dig.  ||  2030-2047;  DecTbig.  i  441.*] 

6.  Sales  (|  86*)— Gonbibuotion  and  Opeba- 

TION     of     CONTBAOTB  —  DUTT    TO     REMOVE 

Pbopebtt. 

Tbe  buildings  and  material  composing  them 
being  turned  over  to  defendant  and  accepted,  it 
was  incumbent  on  it  to  take  the  property  away, 
but  this  duty  was  a  consequence  of  the  con- 
tract, and  not  a  term  of  or  undertaking  in  it, 
and  was  Imposed  by  law  aa  an  incident  of  own- 
eiBhip,  and  not  as  a  part  of  the  agreement, 
which  related  solely  to  a  sale. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent. 
Dig.  i  236;    Dec.  Dig.  |  85.*] 

7.  Sales  (|  860*)— Pailubb  to  Remote  Pbop- 
EBTT- Remedy  of  Seixeb. 

The  remedy  for  a  buyer's  failure  to  perform 
his  duty  imposed  by  law  to  remove  the  property 
sold  sounds  in  tort  in  the  nature  of  the  com- 
mon-law remedy  of  trespass  on  the  case,  though 
this  does  not  mean  that  the  tort  may  not  be 
waived,  and  action  maintained  on  an  implied 
assumpsit. 

[E3d.  Note.— For  other  cases,  see  Sales,  Cent. 
Dig.  i  1083;    Dec.  Dig.  f  869.*] 

8.  Pleading    (i   49*)— Petition— Ohabactbb 
OF  ACTION— How  Detebmined. 

The  diaracter  of  an  action  ia  determined 
from  the  express  averments  of  the  petition. 

[Ed.    Note.— For   other  cases,    see   Pleading, 
Cent  Dig.  f  lOS;   Dec  Dig.  {  49.*] 

9.  Judgment  (|  249*)— Confobmitt  to  Plead- 
ings. 

If  redress  ex  delicto  Is  desired,  there  must 
be  no  averment  of  an  express  promise. 

[Ed.   Note.— For  other  cases,  see  Judgment 
Cent  Dig.  i  435 ;   Dec.  Dig.  i  249.*] 

10.  Pleading  (f  49*)— Petition— Thxobt  or 
Action. 

A  petition  in  two  counts  ai;ainst  a  wrecking 
company  on  a  written  contract  of  sale  of  build- 
ings for  failure  to  remove  rubbish  alleged  as  a 
matter  of  inducement  an  ordinance  of  the  city 
of  St  Louis  granting  the  right  to  use  Forest 
Park  to  the  Louisiana  Purchase  Exposition 
Company,  and  providing  for  clearing  the  park 
after  the  exposition  closed.  It  then  alleged  a 
contract  between  the  exposition  company  and 
tbe  German  government  and  between  such  gov- 
ernment and  plaintiff  to  remove  structures  and 
material  according  to  the  contract  between  the 
city  and  exposition  company  and  between  the 
German  government  and  plamtiff,  and  a  breach 
thereof.     The  second  count  was  like  the  first 
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except  in  allefing  that  defendant  agreed  to  re- 
move the  structDrei,  rubbish,  and  dSbria  with- 
in a  reasonable  time.  Held,  that  the  petition 
declared  on  the  written  agreement,  and  adopted 
the  theory  that  defendant  thereby  undertook  to 
clear  away  the  buUdings  and  bring  the  site 
back  into  a  ^tate  of  nature  as  the  German  gor- 
emment  and  plaintiff  bad  agreed  to  do. 

[Bd.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  g  108;    Dec.  Dig.  i  49.*J 

11.  judqukmx    (i    2s0*)  —  cokfobuitt    to 

Pleadings. 

Plaintiff  most  recover,  U  at  all,  on  the  con- 
tract alleged. 

[Bd.  Note.— For  other  cases,  see  Judgment, 
Cent.  Dig.  S  436;   Dec.  Dig.  {  250.*] 

Appeal  from  St  LooIb  Circuit  Court;  Jesse 
A.  McDonald,  Judge. 

Action  by  the  Kellerntan  Contracting  Com- 
pany against  the  Cbicago  House  Wrecking 
Company  for  failure  to  remove  buildings 
sold  to  defendant  From  a  Judgment  for 
plalntlft,  defendant  appeals.    Reversed. 

Nagle  &  Klrby,  for  appellant  A.  R 
Chandler  and  Bowell  &  Ferrlast  for  respond- 
ent 

GOODS,  J.  The  parties  entered  into  the 
foUowing  contract :  "St  Louis,  2-7-06.  Kd- 
lerman  Contracting  Company,  418  Boe  Buiidr 
ing,  City.  Goitleman:  We  accept  your  prop- 
osition of  $600  for  the  German  House,  also 
the  Restaurant  and  all  material  therein,  ex- 
cepting such  as  belongs  to  the  'German  Com- 
mission, and  certain  plumbing.  This  is  free 
of  all  inctunbrances,  liens,  etc.  Payment  to 
be  made  for  the  above  property  when  same 
is  delivered  to  us.  Yours  truly,  Chicago 
House  Wrecking  Company.  A.  Harris,  Prest 
Accepted:  Kellerman  Contracting  Company. 
Wm.  Lehr,  Seer."  The  buildings  mentioned 
In  the  contract  were  constructed  by  the  Ger- 
man government  in  that  iX>rtlon  of  Forest 
Park  in  the  city  of  St  Louis  which  was  the 
site  of  the  Louisiana  Purchase  Exposition. 
The  municipal  government  of  St  Louis  had 
granted  to  the  exposition  company  the  privi- 
lege of  using  Forest  Park  for  an  exposition 
on  condition  that  all  structures  erected  in 
the  park  and  property  used  in  connection 
with  the  exposition  should  be  removed  from 
the  park  within  six  months  after  the  close 
of  the  Fair.  The  contract  between  the  ex- 
position company  and  the  state  of  Germany 
panting  the  latter  a  concession  to  erect  the 
buildings  mentioned  bound  the  German  gov- 
ernment to  remove  the  buildings  and  all 
constructions  from  the  site  and  grounds  of 
the  exposition  in  60  days  after  the  Fair 
closed,  clear  and  clean  the  place,  and  re- 
store the  same  to  its  original  condition  as 
far  as  practicable.  The  German  government 
let  the  contract  for  the  construction  of  the 
buildings  to  pialntifF,  and  provided  in  the 
contract  the  buildings  should  be  wrecked  and 
removed  from  the  premises  on  or  before 
January  81,  1906;  further  agreeing  all  the 
wrecked  property  should  belong  to  plaintiff. 


It  will  be  seen  by  the  agreement  quoted, 
supra,  plaintifr  sold  the  two  buildings  and 
all  the  materials  therein,  except  parts  be- 
longing to  the  German  commission  and 
plumbing  material,  to  defendant  oa  Fetoa- 
ary  7,  1905.  The  buildings  were  ddivered 
to  defendant  March  28,  1906,  and  the  evi- 
dence showed  two  months  would  be  a  rea- 
sonable time  in  which  to  wreck  them  and  re- 
move the  material.  Defendant  commenced 
wrecking  work  in  July,  and  continued  it 
until  September  or  October.  The  buildings 
were  composed  of  wood,  plaster,  and  staff, 
and,  after  they  were  demolished,  defendant 
took  out  such  material  as  it  deemed  valuable, 
but  left  the  ground  littered  with  staff,  lath, 
broken  lumber,  and  other  rubbish.  The  ez< 
position  company  notified  plalntllF  to  restore 
the  site  to  its  original  condition,  and  oa 
November  2,  1906,  plaintiff  made  written 
demand  of  defendant  to  do  this  work,  say- 
ing the  buildings  had  been  sold  with  the 
understanding  defendant  was  to  wreck  them 
and  put  the  place  in  the  shape  It  was  in 
before  the  buildings  were  erected.  Defend- 
ant did  not  remove  the  rubbish,  and.  In  con- 
sequence of  its  alleged  default  in  this  regard, 
plaintiff  removed  It  at  an  expense  of  over 
$800,  as  the  court  found.  This  action  was 
Instituted  to  recover  reimbursement  for 
that  outlay,  the  petition  declaring  in  two 
counts  on  the  contract  between  plaintiff  and 
defendant  which  we  have  copied.  As  matter 
of  inducement  an  ordinance  of  the  city  of 
St  Louis  granting  the  right  to  use  the  park 
to  the  exposition  company  and  providing  the 
company  should  clear  the  park  of  all  struc- 
tures, rubbish,  and  d6brls  after  the  exi)osi- 
tlon  closed,  and  the  contracts  between  the 
exposition  company  and  the  German  govern- 
ment and  between  said  government  and  the 
plaintiffs  to  the  same  effect,  were  all  plead- 
ed In  the  petition,  which  then  avers  in  the 
iQrst  count  defendant  agreed  in  its  contract 
with  plaintiff  to  tear  down  and  remove  all 
said  structures  and  all  material  of  any  kind 
and  nature  in  a  good  and  workmanlike  man- 
ner from  and  out  of  said  park  and  within 
the  time  the  buildings  were  to  be  removed 
according  to  the  contract  between  the  city 
and  the  exposition  company  and  between 
the  German  government  and  this  plaintiff, 
further  alleging  a  breach  of  the  agreement 
The  second  count  of  the  petition  is  like  the 
first  except  In  alleging  defendant  agreed  to 
remove  the  structures,  rubbish,  and  dSbrls 
within  a  reasonable  time.  Oral  evidence  was 
admitted,  over  the  objection  of  defendant 
of  a  conversation  between  plaintlCTs  secre- 
tary and  the  defendant's  president  at  the 
time  the  written  contract  of  February  7th 
was  made,  in  which  the  former  told  the 
latter  the  buildings  must  be  wrecked  by 
January  31,  or  February  1,  1906,  but  plain- 
tiff could  not  get  possession  of  them  then. 
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The  secretary  testified  nothing  was  aald  be- 
tween tbe  two  about  the  removal  of  the 
mbblsh.  It  should  be  stated  that  defendant 
objected  to  the  Introduction  In  evidence  of 
any  of  tbe  contracts  except  the  one  In  suit 
Judgment  having  been  entered  In  favor  of 
plalntUC  for  the  amount  It  had  paid  out  for 
clearing  away  the  rubbish  left  by  defendant, 
this  appeal  was  taken.  ' 

PlainttlTs  theory  Is,  In  legal  effect,  that 
defendant  stepped  Into  Its  shoes  as  regards 
the  obligation  of  plaintiff's  agreement  with 
the  German  government  to  remove  the  ma- 
terial from  the  site  of  the  buildings,  and 
restore  the  same  to  the  condition  It  was  in 
before  they  were  erected.  But,  so  ftir  as  its 
express  terms  go,  the  contract  between  these 
parties  Is  simply  one  for  tbe  sale  of  the  two 
buildings  and  the  material  composing  them, 
with  certain  exceptions.  An  agreement  of 
tbe  effect  plaintiff  insists  on  cannot  be  in- 
trodaced  into  the  contract  by  virtue  of  an 
oral  promise  made  anterior  to  it;  for  tbis 
would  be  to  ingraft  a  verbal  stipulation  on 
an  obligation  in  writing.  Tracy  v.  Iron 
Works,  104  Mo.  183,  16  S.  W.  203.  The  cir- 
cumstances under  which  the  contract  was 
made,  tbe  situation  of  the  parties,  and  tbe 
facta  of  which  they  were  cognizant  at  tbe 
time  might  be  resorted  to  in  Interpreting  tbe 
writing  if  it  was  ambiguous.  But  In  our 
opinion  it  is  not;  and,  moreover,  reference 
to  those  matters  dehors  the  Instrument  could 
not  possibly  Import  into  It  the  promise  or 
agreement  defendant  alleged  in  the  petition, 
namely,  to  clear  the  site  of  the  buildings 
so  it  would  look  like  it  did  before  they  were 
erected.    Oreaves  v.  Ashlin,  3  Camp.  *426. 

PlaintifTs  counsel  say,  if  the  instrument 
must  be  construed  from  its  four  comers, 
such  a  construction  of  It  involves  an  agree- 
ment to  remove  all  the  material  from  the 
site,  because  the  law  carries  such  an  agree- 
ment Into  every  contract  for  the  sale  of  a 
chattel  as  part  of  the  buyer's  obligation,  and 
the  buildings  were  treated  as  chattels.  Da- 
vis V.  Bmery,  61  Me.  140,  14  Am.  Bep.  S63. 
We  know  of  no  legal  principle  or  authority 
nor  have  we  been  referred  to  any  which 
reads  into  and  makes  part  of  a  bare  con- 
tract for  the  sale  of  personal  property  a 
promise  by  the  vendee  to  remove  It  from  the 
premises  of  the  seller  or  other  locality  where 
it  happens  to  be.  The  sale  of  a  chattel  binds 
tbe  boy«r  to  accept  It  when  tendered  to  him 
under  the  terms  of  the  contract,  and  delivery 
and  acc^tance  pass  the  title  to  him  with  the 
burdens  of  ownership,  which  will  include, 
under  some  circumstances,  the  removal  of 
the  property.  When  the  buildings  and  ma- 
terial composing  them  were  turned  over  to 
defendant  and  accepted,  we  think  It  was  in- 
cumbent on  defendant  to  take  the  property 
away,  but  this  duty  was  a  consequence  of 
tbe  contract  of  sale,  and  not  a  term  of  oil 
undertaking  in  it    Tbe  duty  was  imposed  by 


law  as  an  incident  <rf  ownership,  aud  not 
as  a  part  of  the  agreement  the  parties  made, 
which  related  solely  to  a  sale.  The  remedy 
for  failure  to  perform  said  duty  sounds  In 
tort  in  the  nature  of  the  common-law  remedy 
of  trespass  on  the  case,  but  we  do  not  say 
tbe  tort  might  not  be  waived  and  an  action 
maintained  on  an  Implied  assumpsit  Bliss, 
Code  Pleadings  (4th  Ed.)  {  153  et  seq. ;  Pom- 
eroy.  Code  Remedies  (4tb  Ed.)  f  458  et  seq. ; 
Crane  v.  Murray,  106  Mo.  App.  697,  80  S.  W. 
280.  In  either  form  of  action  the  question 
would  arise  whether  the  duty  was  to  plaintiff 
or  to  the  city  as  owner  of  the  site,  and  which 
could  seek  redress  against  defendant.  We 
think  the  authorities  cited  by  plaintiff,  as 
far  as  they  are  pertinent  dealt  with  in- 
stances where  there  was  either  an  express 
agreement  to  remove  the  thing  sold,  as  in 
Davis  V.  Emery,  supra,  or  with  actions  in 
tort,  or  perchance  on  a  fictitious  assumpsit 
implied  by  law  In  consequence  of  the  tort 
Dlblee  v.  Corbett,  9  Abb.  Pr.  (N.  X.)  200; 
Dayton  v.  Roland,  1  Daly  (N.  Y.)  446;  ITnrBten- 
burg  V.  Fawsett  61  Md.  184;  Story,  Sales,  835; 
Benjamin,  Sales,  |  700.  We  have  not  found 
any  discussion  of  the  question  of  procedure 
In  such  cases  In  opinions  or  text-writers. 
The  character  of  an  action  is  determined 
from  tbe  averments  of  the  petition,  and, it 
Is  sometimes  difficult  to  say  whether  the 
pleader  has  declared  on  an  express  contract  or 
has  merely  pleaded  one  as  matter  of  induce- 
ment and  sought  relief  for  a  tort  Tbe  rule 
Is  that  if  redress  ex  delicto  is  desired,  there 
must  be  no  averment  of  a  direct  promise. 
21  Ency.  PI.  &  Pr.  913.  Beyond  doubt  the 
present  petition  declares  on  the  written 
agreement  entered  into  by  the  parties,  and 
adopts  the  theory  that  defendant  undertook 
thereby  to  clear  away  tbe  buildings,  and 
bring  the  site  back  to  a  state  of  nature. 

As  plaintiff  must  recover,  if  at  all,  on  the 
contract  alleged,  and  as  none  such  was  prov- 
ed, the  Judgment  will  be  reversed  and  the 
cause  remanded.  Clements  v.  Yeates,  69  Mo. 
623;  Cole  v.  Armour,  154  Mo.  333,  66  8. 
W.  476;  Laclede  Const  Co.  v.  Iron  Works, 
169  Mo.  137,  154,  69  S.  W.  384.    All  concur. 


PARSONS  et  al.  v.  LOUISVILLE  &  N.  R.  CO. 

(Eanias  City  Court  of  Appeals.     Missouri. 

March  29,  1909.) 

l._T»IAI.    ((    156*)— DElfUBBEB   TO    EVIDBNOK— 

ESftect. 

The  court,  in  ruling  on  a  demurrer  to  plaiu- 
tilTs  evidence,  must  consider  the  evidence  in  a 
light  most  favorable  to  him. 

[EA.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  i  355;    Dec.  Dig.  |  156.*] 

2.  Cabbiebs  (S  104*)— Delat  in  Tbarbpobia- 
HON — Evidence. 

Where,  In  an  action  against  a  carrier  for 
negligent  delay  in  transporting  perishable  freight, 
it  was  agreed  that  the  freight  should  have  ar- 
rived on  April  28th,  and  the  evidence  of  plain- 
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tiff  ihowed  that  It  did  not  arrlTS  antll  flre  day* 
later,  while  the  «Tid«ioe  of  the  carrier  fixed  the 
arrival  of  the  freicfat  at  April  28th,  the  verdict 
for  plaintiff  eitabliahed  an  unreasonable  delay 
authorixinc  a  recoveir,  provided  auch  delay  was 
the  result  of  the  negligence  pleaded  in  the  peti- 
tion. 

[Ed.  Note.— For  other  cases,  see  Canrieni, 
Cent  Dig.  H  444-447 ;   Dec.  Dig.  |  104.*] 

3.  CABBiEBa   (I  136*)— CHANaiNO  BouTB  ov 

SHIFMKItT— NKOUOBRCK. 

The  act  of  a  carrier  in  changing  the  ronte 
of  shipment  from  that  stated  in  tne  contract  is 
not  negligence  per  se ;  but  proof  of  the  change^ 
without  good  cause,  coupled  with  proof  of  un- 
usual delay  causing  damage  to  the  freight,  is 
evidence  of  negligence  sufficient  to  raise  an  is- 
sue of  fact 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  i  696;   Dec.  Dig.  flS6.*] 

4.  Carbikbs   (I   1Q6*)— Neouqent  Delay   in 
Tbansfobtatior- MBABUBai  or  Dahaob. 

The  measure  of  damages  for  the  negligent 
delay  in  the  transportatioB  of  perishable  ftught 
is  the  difference  between  the  market  valne  of  the 
frei^t  when  delivered  and  the  market  valne  of 
the  same  when  it  should  have  been  delivered  had 
no  nnrcasonable  delay  occurred,  provided  the 
petition  in  an  acti<m  therefor  warrants  it  and 
does  not  qwdfically  plead  elements  of  damage, 
in  which  case  the  teoovery  is  restricted  to  the 
elements  alleged. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Gent  Dig.  1451;  Dee.  Dig.  i  105.*] 

5.  Oakbiebs  (I  106*)— NsauoEKT  Dei^t  or 

PKBIBHABLE      FlEIOHT— DAMAOBB— PETITIOir 

iRmrocnoifs. 

Where  the  petition,  in  an  action  against  a 
carrier  for  negligent  delay  In  the  transportation 
of  tomatoes,  alleged  that  good  tomatoes  were 
depreciated  in  value  a  specified  sum  per  crate 
by  the  dedine  In  the  market  that  a  specified 
number  of  crates  were  spoiled,  and  that  plain- 
tiff incurred  expense  in  sorting  the  same,  and 
the  evidence  showed  a  greater  damage  to  a  spec- 
ified number  of  crates  than  that  pleaded,  an  in- 
struction directing  the  Jury  to  assess  the  dam- 
ages at  the  difference  between  the  market  value 
of  the  tomatoes  when  delivered  and  the  market 
value  of  the  same  wlien  they  would  have  been 
delivered  had  no  unreasonable  delay  occurred 
was  erroneous  because  it  enlarged  the  cause  of 
action  pleaded. 

[Eld.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  I  448;    Dec.  Dig.  f  106.*] 

Appeal  from  Circuit  Court,  Jackson  Coun- 
ty ;  Walter  A.  Powell,  Judge. 

Action  by  M.  J.  Parsons  and  another,  part- 
ners doing  business  under  the  firm  name  of 
the  Farsons-Applegate  Company,  against  the 
Louisville  &  Nashville  Railroad  Company. 
From  a  Judgment  for  plaintiffs,  defendant 
appeals.    Reversed. 

Wash  Adams  and  Ctaas.  B.  Adams,  for  ap- 
pellant Joseph  Johnson  and  Paxton  &  Rose, 
for  respondents. 

JOHNSON,  J.  Action  against  a  common 
carrier,  brought  by  the  consignee  and  own- 
er of  a  car  load  of  tomatoes  to  recover  dam- 
ages for  an  unreasonable  delay  in  the  trans- 
portation, alleged  to  have  been  caused  by 
the  negligence  of  defendant.  The  cause  is 
here  on  the  appeal  of  defendant  from  a 
Judgment  against  it  of  $600. 


Material  facta  disclosed  bjr  the  evidence  of 
plaintiffs  are  as  follows:  Plaintiffs  are  part- 
ners engaged  In  dealing  In  fruits  and  vegeta- 
bles in  Kansas  City,  under  the  firm  name  of 
Farsons-Applegate  Company.  They  bought 
a  car  load  of  tomatoes  In  Jacksonville,  Fla., 
which  was  received  by  the  Seaboard  Air 
Iitne  Railroad  Company  on  April  21,  1905, 
for  transportation  from  Ja^sonyille  to  Kan- 
sas City.  A  through  bill  of  lading  was  Issu- 
ed on  that  date,  In  which  plaintiffs  were 
named  as  consignees,  and  the  route  of  the 
shipment  was  specified  as  "via  L.  &  N.  and 
Frisco,"  Tvtaicb  meant  that  the  Initial  car- 
rier, the  Seaboard  Air  Line,  would  haul  the 
car  to  Montgomery,  and  there  deliver  It  to 
defendant,  the  Louisville  &  Nashville  Rail- 
road Company,  for  transportation  to  Birm- 
ingham, Ala.,  and  delivery  at  that  place  to 
the  St  Lonis  &  San  Francisco  Railway  Com- 
pany (commonly  called  "the  Frisco").  The 
latter  company  was  to  transport  the  car  to 
Kansas  City.'  The  property  was  to  be  car- 
ried as  perishable  freight,  and  the  evidence 
shows  that  the  Frisco  has  the  shortest  line 
of  railroad  between  Birmingham  and  Kan- 
sas City,  and  operates  fast  trains  for  the 
carriage  of  such  freight  Further,  It  appears 
from  the  evidence  of  plaintiffs  that  had  the 
car  in  question  been  transported  within  a 
reasonable  time  over  the  route  specified,  It 
would  have  arrived  in  Kansas  City  on  April 
28th,  and  the  tomatoes  would  have  come 
into  the  possession  of  the  consignees  In  first- 
class  condition  for  the  market  On  and  aft- 
er April  28th,  the  day  the  car  should  have 
reached  Its  destination,  plaintiffs  made  dally 
Inquiries  at  the  Frisco  station  in  Kansas 
City  to  ascertain  If  the  car  had  arrived. 
They  also  telephoned  to  the  stations  of  other 
railroads  that  handled  freight  from  the 
southeast,  but  did  not  think  to  telephone  to 
the  Rock  Island  station,  as  they  did  not 
know  that  freight  from  Florida  might  be 
brought  in  over  the  St  Louis  line  of  that 
company.  About  noon  of  May  3d  plalntUFs 
received  a  telephone  message  from  the  Rock 
Island  that  the  car  was  on  its  unloading 
track.  They  immediately  unloaded  the  car, 
and  found  the  tomatoes  overripe  and  dam- 
aged. The  car  contained  472  crates,  which 
could  have  been  sold  on  the  market  April 
28th  at  (4  per  crate.  Between  that  date  and 
May  Sd.  the  market  T<»  tomatoes  of  that 
class,  in  good  condition,  declined  76  cents 
per  crate.  It  was  found  that  all  the  crates 
contained  spoiled  tomatoes,  and  It  was  nec- 
essary to  sort  over  the  whole  shipment  The 
expense  of  sorting  them  was  $50.  The  spoil- 
ed tomatoes,  amounting  to  60  crates,  were  a 
total  loss,  and  the  remainder  of  the  ship- 
ment suffered  a  depreciation  of  76  cents  per 
crate  from  the  decline  in  the  market 

It  is  conceded  that.  Instead  of  dellTerins 
the  car  to  the  Frisco  at  Birmingham,  de- 
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fendant  hauled  it  over  Ita  own  line  to  East 
St  Louis,  and  there  delivered  It  to  a  ter- 
minal railroad,  which  hanled  It  to  St  Louis 
and  delivered  It  to  the  ttock  Island.  This 
was  a  longer  route  by  93  miles  than  the 
Frisco,  and  involved  a  change  of  roads  at 
St  Louis,  which  the  evidence,  In  the  light 
most  favorable  to  plaintiffs,  shows  is  lllcely 
to  consume  much  time,  especially  when  the 
yards  at  this  Important  center  are  In  a  con- 
gested condltkm.  The  evidence  of  defendant 
la  to  the  effect  tluit  the  car  arrived  in  Kan- 
sas City  at  about  6  o'clock  p.  m.  April  28th; 
that  It  was  sent  to  the  unloading  track  at  7 
o'clock  the  next  morning;  that  plaintiffs 
were  notified  by  telephone  between  2  and  4 
o'clock  in  the  afternoon  that  the  car  was 
ready  to  be  unloaded,  the  slight  delay  In 
giving  notice  being  caused  by  an  error  In  the 
billing  In  the  name  of  one  of  the  plaintiffs. 
Further,  the  witnesses  for  defendant  state 
that  the  transportation  was  accomplished 
in  a  reasonable  time,  and  In  9  hours  less. 
tlian  would  have  been  consumed  had  the 
shipment  been  sent  over  the  Frisco.  In  ex- 
planation of  .this  statement  it  Is  asserted 
that  a  delay  of  13  hours  would  have  been 
encountered  at  Birmingham  on  account  of 
The  fact  that  the  fast  train  on  the  Frisco  was 
not  scheduled  to  leave  until  13  hourq  after 
the  arrival  of  the  car  at  Birmingham.  The 
allegations  of  the  petition  of  particular  con- 
cern to  ns  in  the  present  inquiry  are  as  fol- 
lows: "That  said  defendant  in  violation  of 
said  instructions,  did  not  carry  said  tomatoes 
to  Birmingham,  and  there  deliver  the  same 
to  the  Frisco  Railroad  Company,  as  directed, 
but  on  the  contrary,  in  violation  of  said  ship- 
ping instructions,  and  without  the  knowl- 
edge or  consent  of  the  plaintiffs,  the  defend- 
ant diverted  said  car  from  the  route  afore- 
said, and  carried  same  around  by  Nashville, 
Tenn.,  E^van8vllle,  Ind.,  and  St  Louis,  Mo., 
and  at  St  Louis  said  car  was  delivered  to 
the  Rock  Island  Railroad  Company,  and 
hanled  by  it  to  Kansas  City.  That  it  re- 
quired 5  days  longer  to  carry  said  car  over, 
said  last-named  route  than  it  would  have 
required  to  carry  the  same  over  the  route 
directed  by  plaintiffs,  so  that  said  car,  in- 
stead of  arriving  In  Kansas  City  on  the  28th 
day  of  April,  1906,  did  not  in  fact  arrive 
antn  May  3,  1906.  That  said  delay  was 
caused  by  the  wrongful  and  neglectful  act 
of  the  defendant  in  falling  and  refusing  to 
follow  the  shipping  instructions  of  plaintiffs 
aforesaid,  and  in  diyerting  said  car  as  afore- 
said. That  said  load  of  tomatoes  consisted 
of  486  crates.  That  tomatoes  in  Kansas 
City  on  the  25th  day  of  April,  1906,  were 
worth  tn  the  market  the  sum  of  |4  per 
crate.  That  on  May  3,  1905,  the  market  had 
declined,  so  that  the  market  value  of  toma- 
toes on  said  day  was  $3.25.  That  on  account 
of  the  delay  in  the  transportation  of  said 
tomatoes,  caused  by  the  diversion  aforesaid. 
laid  tomatoes  had,  many  of  them,  rotted 


and  spoHfld,  so  that  over  60  crates  of  said 
tomatoes,  of  the  value  of  $200,  were  wholly 
lost  to  plaintiffs,  and  plaintiffs  were  put  to 
great  trouble  and  expense  in  sorting  the 
spoiled  from  the  good  tomatoes,  which  said 
trouble  and  expense  amounts  to  $50,  so  that 
plaintiffs  allege  that  by  reason  of  the  prem- 
ises they  have  sustained  damage  in  the  sum 
of  $614.50."    The  answer  is  a  general  denial. 

At  the  request  of  plaintiffs  the  court  in- 
structed the  Jury  "that  If  you  find  ttom  the 
evidence  that  the  defendant  changed  the 
routing  of  the  car  of  tomatoes  consigned  to 
plaintiffs  without  the  consent  or  knowledge 
of  plaintiffs,  and,  instead  of  transferring 
said  car  to  the  St  Louis  &  San  Francisco 
Railroad  Company  at  Bh-mlngham,  transport- 
ed said  car  by  ita  own  line  to  St  Louis,  and 
there  transferred  it  to  the  Rock  Island, 
which  carried  said  car  to  Kansas  City,  Mo., 
and  because  of  said  change  In  the  routing 
there  was  an  unreasonable  delay  In  the  de- 
livery of  said  car  load  of  tomatoes  to  plain- 
tiffs, and  because  of  said  delay  said  toma- 
toes were  damaged  In  quality,  and  the  mar- 
ket price  of  the  same  declined,  then  you  will 
find  for  the  plaintiffs,  and  assess  their' dam- 
ages at  the  difference  between  the  market 
value'  of  said  car  load  of  tomatoes  when  de- 
livered to  plaintiffs  and  the  market  value  of 
the  same  when  they  would  have  been  de- 
livered to  plaintiffs  had  no  such  unreason- 
able delay  occurred,  not  exceeding  the  sum 
of  $614.50,  with  interest  at  the  rate  of  6 
per  cent  per  annum  upon  the  total  amount 
of  said  damages  from  the  date  of  the  de- 
mand upon  defendant  for  the  same." 

It  is  argued  by  defendant  that  a  verdict  in 
its  favor  should  have  been  directed  peremp- 
torily. We  do  not  think  the  question  of 
whether  the  relation  of  defendant  to  the  ship- 
ment at  the  time  of  its  delivery  to  plain- 
tiffs, was  ttiat  of  carrier  or  warehouseman 
is  of  any  importance  in  the  solution  of  the 
questions  raised  by  the  demurrer  to  the  evi- 
dence. The  evidence  of  plaintiffs  tends  to 
show  an  unreasonable  delay  in  the  trans- 
portation, not  in  the  giving  of  notice  after 
the  car  arrived.  The  evidence  of  defendant 
tends  to  show  no  delay  In  the  transportation, 
and  the  giving  of  notice  within  a  reasonable 
time.  In  this  position  of  the  parties  the  sub- 
jects of  the  giving  of  notice  and  of  the  rea- 
sonableness of  the  time  in  which  the  notice 
was  given  were  not  treated  or  submitted  to 
the  Jury  as  Issues  of  fact,  but  the  primary 
and  dominant  issues  presented  by  the  plead- 
ings and  evidence  were  whether  or  not  an 
unreasonable  time  had  been  consumed  in  the 
transportation  from  Birmingham,  and  if  it 
had,  was  the  delay  due  to  negligence  of  de- 
fendant in  diverting  the  car  from  the  route 
specified  In  the  contract?  Considering  the 
evidence  in  the  light  most  favorable  to  plain- 
tiffs, a  position  we  must  occupy  In  ruling  on 
the  demurrer  to  the  evidence,  a  strong  in- 
ference arises  that  there  was  an  unreason- 
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able  delay  In  the  transportation.  Indeed,  the 
witnesses  for  both  parties  agree  that  the 
car  shonld  have  arrived  In  Kansas  City  on 
April  28th.  The  controverted  fact  la  the 
date  of  Its  arrival.  The  evidence  of  plain- 
tiffs supports  the  conclusion  that  the  date  In 
question  was  May  Sd.  That  of  defendant 
fixes  It  at  April  28th.  The  evidence  of  each 
party  being  substantial,  an  Issue  of  fact  was 
raised  for  the  jury  to  solve,  which.  If  decided 
In  favor  of  plaintiffs — as  It  was— would  dem- 
onstrate beyond  peradventure  that  an  un- 
reasonable delay  of  5  days  had  occurred  in 
the  transportation.  We  must  assume  this  to 
be  the  fact,  and  our  next  inquiry  Is  to  ascer- 
tain If  the  evidence  of  plaintiffs  will  author- 
ize a  reasonable  inference  that  the  unreason- 
able delay  was  the  direct  result  of  the  neg- 
ligence pleaded  in  the  petition.  The  grava- 
men of  the  action  is  negligence  of  defendant 
involved  in  the  act  of  diverting  the  car  at 
Birmingham.  The  act  of  changing  the  route 
of  a  shipment  from  that  stated  in  the  con- 
tract Is  not  negligence  per  se.  Things  may 
happen  in  the  course  of  transportation  that 
make  a  diversion  necessary. 

Bui  it  is  not  even  suggested  by  defendant 
tliat  after  the  car  left  Jacksonville  anything 
occurred  to  call  for  a  change  In  its  route, 
and  the  evidence  of  plaintiffs  leads  reason- 
ably to  the  conclusion  that  defendant  divert- 
ed the  car  to  a  longer  and  slower  line  for  no 
better  reason  than  to  obtain  for  Itself  the 
benefit  of  a  longer  haul.  Further,  it  appears 
that  the  unusual  delay  was  the  result  of  the 
diversion,  and  was  the  proximate  cause  of  the 
Injury  to  the  property.  These  facts  made  out 
a  case  to  go  to  the  jury.  While  it  is  true  that 
proof  alone  of  an  unreasonable  delay  will  not 
support  an  inference  of  negligence,  It  is  well 
settled  that  snch  proof,  when  buttressed  by 
evidence  of  circumstances  which  even  slight- 
ly tend  to  show  a  negligent  origin  of  the  de- 
lay, will  warrant  such  inference.  Gilbert  v. 
Railway,  132  Mo.  App.  697,  112  S.  W.  1002, 
and  cases  cited.  The  act  of  changing,  with- 
out good  canse,  the  route  of  the  car  to  a 
longer  and  slower  line,  when  coupled  with 
proof  of  unreasonable  delay,  is  evidence  of 
negligence  sufficient  to  raise  an  Issue  of  fact. 
We  are  not  overlooking  the  testimony  of  de- 
fendant's witnesses  to  the  effect  that  the  line 
It  selected,  though  longer,,  maintaloed  a  serv- 
ice that  would  bring  the  car  to  its  destina- 
tion In  a  shorter  time  than  the  route  pre- 
scribed in  the  contract  But  that  evidence  Is 
not  conclusive,  and  could  serve  only  as  an 
evidentiary  defense  to  the  proof  of  plaintiffs. 
No  error  was  committed  In  the  refusal  to 
sustain  the  demurrer  to  the  evidence. 

The  Instruction  given  at  the  request  of 
plaintiffs  is  erroneous  in  the  measure  of  dam- 
ages submitted.  Three  elements  of  damage 
are  specifically  alleged  in  the  petition,  viz., 
first,  that  the  good  tomatoes  were  depreciated 
In  value  75  cents  per  crate,  by  a  decline  in 


the  marlc«t:  Mcond,  that  80  erates  were 
spoiled ;  and,  tlilrd,  that  expense  of  $50  was 
incurred  In  sorting.,  The  instruction  does  not 
mention  these  elements,  but  directs  the  Jnry 
to  assess  the  damages  "at  the  difference  be- 
tween the  market  valne  of  said  car  load  of 
tomatoes  when  delivered  to  plaintiffs  and 
the  market  Talue  of  the  same  whoi  they 
would  have  been  delivered  to  plaintiffs  had 
no  such  unreasonable  delay  occnrred."  This 
la  the  correct  rule  for  the  assessment  of  dam- 
ages to  personal  property  negligently  Injured 
by  a  carrier  In  the  course  of  transportation, 
where  the  allegations  of  the  petition  will 
warrant  its  application.  Bat  in  cases  sndi 
as  the  one  In  hand,  where  the  elements  of 
damage  are  specifically  pleaded,  the  recov- 
ery must  be  restricted  in  the  Instructions  to 
the  elements  alleged.  The  rule  stated  In 
the  Instruction  does  not  include  the  Item  of 
the  exi>ense  of  sorting  and,  therefore,  the 
verdict  cannot  be  said  to  Include  that  item. 
The  remaining  two  items  alleged  In  the  peti- 
tion aggregate  $527,  vis.: 

60  crates  spoiled  at  $4  per  crate $200  00 

436      "      depreciated  75^  by  decline 

in  market. 827  00 


$527  00 


There  Is  evidence  tending  to  show  greater 
damage  to  the  436  crates  than  that  pleaded, 
and  the  conclusion  cannot  be  escaped  that 
the  jury  assessed  more  damages  on  that 
score  than  were  claimed.  It  is  dear  the  In- 
struction enlarged  the  scope  of  the  cause  of 
action  pleaded,  and  that  the  error  was  preju- 
dicial. In  other  respects  the  case  was  fairly 
tried,  but  for  the  error  noted,  the  judgment 
must  be  reversed  and  the  cause  remanded. 
AU  concur. 


SESSINOHAUS  v.   KNOCHB. 
(St  Louis  Coart  of  Appeals.    Missouri.    Aprit 

1.  Landlord  and  Tenant  (|  116*)— "Tenaw- 
CT  FROM  Month  to  Month"— Notice  of  In- 
tention TO  Tbbminate— Necessitt  fob. 

Under  Rev.  St  1899.  |  4110  (Ann.  St 
1906,  p.  2234),  declaring  an  itgreement  for  the 
occupation  of  a  hon*e  or  other  building  in  a 
city  not  made  in  writing  to  be  a  "tenancy  from^ 
month  to  month."  and  providing  that  either  par- 
ty may  terminate  the  same  on  one  month's  no- 
tice of  intention  to  do  so,  a  tenant  from  month  to- 
month  who  vacates  without  giving  one  month's 
notice  is  liable  for  the  rent  for  the  sncceedinr 
month. 

IBA.  Note.— For  other  cases,  see  Landlord  and 
Tenant  Cent  Dig.  {  396 ;   Dec.  Dig.  I  116.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  8,  pp.  6007-6908.] 

2.  Triai,  (»  199*)— Irstbuctions— Leoai,  Ef- 
fect OF  Facts. 

There  is  no  error  in  the  court  declaring 
the  legal  effect  of  nncontroverted  facts. 

[Ed.  Note. — For  other  cases,  see  Trial,  Dec. 
Dig.  i  leo.*] 


•For  other  case*  sea  Mm*  topio  and  Mctlon  NUMBER  In  Dm.  *  Am.  Digs.  1M7  to  data,  ft  Reporter  Indexa* 
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>.  Afpxax.  AHD  E2KB0B  (8  1066*)  —  Rbvikw  — 

HANfI.K8S  EiBBOB— IKBTBTJCTIONS. 

Aa  under  Rev.  St.  1899.  g  4128  (Ann.  St. 
1906.  p.  2239),  it  is  essential  in  attachment  pro- 
eeeduiza  for  rent  that  the  Jury  find  defendant 
liable  lor  the  i«nt,  the  mere  fact  that  the  court 
referred  in  its  instruction  to  the  rent  for  the 
month  following  the  vacation  of  the  premises 
was  not  prejudicial  error  as  sabmittin?  a  ques- 
tion toachinK  the  merits  of  the  cause  of  action, 
and  not  sim^y  the  grounds  of  attachment,  where 
it  conclusively  appears  that  the  only  rent  owed 
by  defendant  was  for  that  month,  and  that  It 
accmed  because  of  defendant's  failure  to  termi- 
nate the  tenancy  by  giving  the  statutory  notice, 
though  generally  speaking  it  would  be  well  for 
the  court  to  instruct  the  jury  to  find  whether 
the  rent  was  due  within  one  year  after  the  in- 
ititution  of  the  suit. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Dec.  Dig.  f  1066.*] 

4.  JunoicENT  (I  665*)  —  Oorclxtbivbubsb  — 
JnooMENi  ON  Plea  in  Abatembnt. 

An  investigation  of  the  matter  of  rent  and 
the  tenant's  liability  therefor  on  a  plea  in  abate- 
ment to  aa  attachment  for  rent  is  not  res  ju- 
dicata of  such  matters  <m  the  subsequent  trial 
of  the  principal  cause  on  the  merits. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Dee.  EMg.  i  6Ki.*] 

5.  liANOLOBD   AND  TENANT  (|  229*)— ATTACH- 
KKNT  FOB  RkNT— DKKAND— NBCBSSITT  FOB. 

Under  Rev.  St.  1899,  I  4123  (Ann.  St. 
1906,  p.  22S9),  anthorizing  an  attachment  for 
rent  when  due  and  unpaid  after  demand,  and 
providing  that,  if  the  tenant  is  absent  from  the 
premises,  demand  may  be  made  on  the  person 
occupying  the  same,  the  fact  tliat  the  landlord 
called  at  the  premises  with  the  intention  of  de- 
manding the  rent  and  found  them  wholly  nnoc- 
enpied,  is  not  equivalent  to  a  demand  on  the 
tenant,  or,  in  bis  absence,  on  the  person  oc- 
cupying the  premises,  and  is  insufficient  to  ren- 
der the  mere  default  in  payment  a  ground  for 
attachment. 

[Ed.  Note.— For  other  cases,  see  Landlord  and 
Tenant,  Dec  Dig.  i  22&.*] 

6.  Appbai.  and  Bbbob  ((  854*)  —  Rbtixw — 
Habmixss  Ebbob  — Attachhxnt  Pbocebd- 

INOS. 

A  verdict  sustaining  an  attachment  on 
each  ground  alleged  should  be  upheld,  though 
error  interposed  as  to  one  ground,  where  the 
other  grounds  are  sustatnea  by  the  evidence, 
and  were  properly  submitted. 

lEd.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  i  3410;   Dec.  Dig.  |  854.*] 

Appeal  from  St  Louis  drcnlt  Court; 
<3eo.  H.  Sbtelda,  Jadge. 

Attachment  proceedings  for  rent  by  Bertha 
(X  Seasing^haaa  against  Theodore  0.  Knoche. 
There  was  a  verdict  for  plaintiff,  and,  from 
an  order  setting  the  same  aside  and  grant- 
ing a  new  trial,  plaintiff  appeals.  Reversed 
and  remanded,  with  directions. 

See,  also,  127  Mo.  App.  300,  lOB  S.  W.  283. 

H.  H.  Obersdielp,  for  appeUant  B.  B. 
Brewer,  for  respondent. 

NORTONI.  J.  This  Is  a  snit  la  attach- 
ment for  tent.  The  case  comes  here  on  plain- 
tiff's appeaL  It  appears  tlie  plaintiff  recover- 
ed in  the  circuit  court;  that  Is,  the  jury 
found  a  verdict  afBrming  all  of  the  grounds 
for  attachment  alleged  in  the  afildaTit  TJp- 
«n  hearing  the  motion  for  new  trial,  how- 


ever, the  comrt  set  this  verdict  asids  for  the 
reason  it  was  of  the  opinion  there  was  er- 
ror in  the  instructlonB  given  at  the  Instance 
of  the  plaintiff.  From  this  order  setting 
aside  the  verdict  of  the  Jury,  plaintiff  pros- 
ecutes the  appeal. 

It  appears  that  by  an  oral  agreement 
plaintiff  let  a  hotel  building  in  tiie  city  of 
St  Louis  to  the  defendant  at  tbe  agreed 
rental  of  $100  per  month,  to  I>e  paid  on  the 
Ist  day  of  each  month.  The  defendant  occu- 
pied the  same  and  paid  rent  for  a  time,  and 
finally,  on  the  20th  day  of  December,  vacated 
the  premises,  and  removed  his  property 
therefrom  without  having  terminated  his 
tenancy  by  giving  30  days'  notice  as  requir- 
ed by  the  statute.  The  Installment  of  rent 
due  on  the  Ist  day  of  January  thereafter 
not  having  been  paid,  plaintiff  Instituted  this 
attachment  suit  on  January  6th  for  the  $100 
rent  due  January  lat  for  that  month.  It 
conclusively  appears  that  the  rent  for  Janu- 
ary was  due  and  unpaid  at  tbe  time  of  the 
institution  of  the  suit  and  that  the  plaintiff, 
having  called  at  the  premises  to  make  de- 
mand therefor,  was  unable  to  do  so  for  the 
reason  the  premises  were  vacant  and  un- 
occupied. 

There  are  several  grounds  of  attachment 
set  forth  in  the  affidavit  only  two  of  which 
are  material,  however,  at  the  present  time. 
These  are  the  fourth  and  fifth.  The  fourth 
ground  for  attachment  alleges  that  the  de- 
fendant was  liable  to  plaintiff  for  the  rent 
for  the  month  of  January  for  the  premises 
mentioned,  whether  then  due  or  not  ind 
that  defendant  had  removed  his  property 
from  said  rented  premises  within  80  days 
previous  to  January  6th.  The  fifth  ground  al- 
leged is  that  the  said  rent  was  due  and  un- 
paid; that  said  defendant  at  the  time,  Jan- 
uary 6th,  was  absent  from  said  premises; 
that  plalntilTs  agent  had  visited  the  said 
premises  to  demand  the  rent  due,  and  found 
said  premises  vacant  and  no  one  occupying 
the  same.  The  court  instructed  the  Jury  on 
all  of  the  grounds  for  the  attachment  alleged 
in  the  affidavit  What  directions  were  there- 
in given  touching  the  grounds  of  attachment 
other  than  the  fourth  and  fifth  are  imma- 
terial here.  The  instructions  in  that  respect 
were  entirely  proper.  The  court  set  the 
verdict  aside,  however,  for  the  reason  that 
In  its  opinion  it  had  trespassed  upon  the 
merits  of  the  controversy  in  the  instruction 
submitting  the  fourth  and  fifth  grounds  of 
attachment  Touching  these  grounds,  the 
court  Instructed  that  if  the  Jury  found  from 
the  evidence,  fourth,  that  the  defendant  was 
liable  to  plaintiff  for  the  rent  for  the  month 
of  January  for  the  premises  mentioned  in 
the  evidence,  whether  then  due  or  not  and 
that  defendant  had  removed  his  property 
from  said  rented  premises  vslthln  30  days 
previous  to  said  January  5th,  then  their  ver- 
dict should  be  for  the  plaintiff;  and,  fifth, 
that  if  the  jury  found  from  the  evidence 
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said  rent  was  dne  and  unpaid,  that  said 
defendant,  at  tbe  time  the  anlt  was  bronght, 
Janaary  Sth,  was  absent  from  said  premises, 
that  plalntUTs  agent  bad  ylslted  said  prem- 
ises to  demand  said  rent  then  due,  and 
found  the  premises  vacant  and  no  one  oc- 
cupying the  same,  tbe  Jury  should  find  for 
the  plaintiff  on  that  ground.  In  Its  Instruc- 
tion No.  2  the  court  directed  that  the  Jury 
were  not  to  determine,  and  that  Its  decision 
should  In  no  wise  affect,  the  question  wheth- 
er or  not  plaintiff  Is  entitled  to  recover 
from  defendant  tbe  rent  for  the  month  of 
January,  but  that  tbe  matter  submitted  to 
tbe  Jury  was  solely  whether  any  one  or  more 
of  the  reasons  alleged  by  plaintiff  as  grounds 
for  bringing  suit  by  attachment  were  true. 
By  plaintiff's  Instruction  No.  6,  tbe  court 
directed  the  Jury  that  the  evidence  showed 
the  tenancy  was  from  month  to  month,  and 
that  tbe  only  way  defendant  could  terminate 
the  tenancy  and  end  bis  liability  for  rent 
was  to  give  the  plaintiff  or  her  agent  writ- 
ten notice  of  bis  Intention  to  terminate  tbe 
tenancy  30  days  previous  to  the  time  tbe 
month  expired. 

The  court  assigned  the  following  reasons 
for  setting  aside  the  verdict:  First,  that 
the  first  Instruction,  defining  tbe  grounds 
of  attachment,  submitted  to  the  Jury  tbe 
question  of  whether  the  defendant  was  li- 
able to  the  plaintiff  for  rent  for  the  month 
of  January,  whether  then  due  or  not;  and, 
second,  whether  said  rent  was  due  and  un- 
paid, and  plaintiff's  agent  had  visited  the 
premises  to  demand  the  rent  and  found 
them  vacant  and  unoccupied.  So  much  of 
the  instruction  referred  to  was  declared  to 
be  error  for  the  reason  it  submitted  ques- 
tions touching  the  merits  of  the  plalntlfTs 
cause  of  action,  and  not  simply  on  tbe 
grounds  of  attachment  Tbe  court  said  tbe 
Instruction  In  that  respect  was  also  incon- 
sistent with  instruction  No.  2,  which  directed 
the  Jury  that  Its  verdict  should  in  no  wise 
affect  tbe  question  whether  or  not  the  plain- 
tiff Is  entitled  to  recover  from  the  defend- 
ant the  rent  for  the  month  of  January,  but 
that  tbe  matter  submitted  related  solely 
to  whether  one  or  more  of  tbe  grounds  al- 
leged by  the  plaintiff  for  attachment  were 
valid.  Tbe  court  also  declared  that  it  erred 
in  the  fifth  Instruction  given  on  behalf  of 
the  plaintiff,  for  the  reason  that  it  submit- 
ted tbe  question  of  defendant's  liability  for 
rent  to  tbe  Jury,  and  was  also  Inconsistent 
with  instruction  No.  2.  In  so  far  as  instruc- 
tion No.  6  is  concerned,  it  certainly  declared 
the  law,  for  the  evidence  of  defendant  him- 
self Is  to  the  effect  that  he  rented  tbe  prem- 
ises by  a  verbal  agreement  for  no  definite 
period,  and  agreed  to  pay  the  rent  of  $100 
on  the  1st  of  each  month  in  advance.  It 
appears,  too,  he  quit  tbe  possession  and  va- 
cated the  premises  December  20th  without 
having  given  plaintiff  notice  to  that  effect 
and  without  her  knowledge  or  consent.  Our 
statute  (section  4110,  Kev.  St.  1899  [section 
4110,  Mo.  Ann.  St.  1906])  declares  all  agree- 


ments for  the  occupation  of  houses,  tene* 
ments,  or  other  buildings  in  cities  not  made 
In  writing,  to  be  tenancies  from  month  to 
month,  and  that  either  party  may  terminate 
such  tenancy  by  giving  the  other  party  one 
month's  notice  in  writing  of  bis  intention 
to  terminate  the  same.  It  Is  abundantly 
settled  under  this  statute  that  a  tenant  from 
month  to  month,  who,  without  tbe  consent 
of  the  landlord,  vacates  the  premises  with- 
out giving  one  month's  notice  to  tbe  land- 
lord of  bis  intention  to  terminate  tbe  tenan- 
cy, will  remain  liable  for  the  rent  of  such 
premises  for  tbe  month  succeeding.  Buck 
V.  Lewis,  46  Mo.  App.  22T.  Where  it  conclu- 
sively appears,  as  in  this  case,  and,  in  fact. 
Is  conceded  by  all  concerned,  that  tbe  ten- 
ancy was  from  month  to  month,  and  with- 
out the  consent  of  or  notice  to  the  landlord 
the  premises  are  vacated  by  tbe  tenant, 
there  Is  certainly  no  error  in  tbe  court  de- 
claring the  legal  effect  of  such  uncontrovert- 
ed  facts  as  a  matter  of  law.  It  Is  true  thia 
matter  touched  upon  tbe  merits  of  the  con- 
troversy which  was  to  be  thereafter  deter- 
mined In  the  principal  suit  on  the  merits. 

However,  our  statute  under  tbe  landlord 
and  tenant  act  (section  412S,  Rev.  St.  1899 
[section  4123,  Mo.  Ann.  St.  1906]),  concern- 
ing attachments  for  rent,  seems  to  commingle 
the  matter  pertaining  to  the  defendant's  lia- 
bility on  the  merits  of  the  case  with  the 
grounds  of  attachment  specified  therein.  It 
is  difficult,  indeed,  to  discern  how  tbe  court 
could  submit  the  two  grounds  of  attachment 
referred  to  without  treating  to  some  extent 
with  tbe  merits  of  tbe  controversy  to  be  de- 
termined In  tbe  principal  suit  on  the  merits. 
That  statute,  in  so  far  as  pertinent  here,  is  as 
follows:  "Any  person  who  shall  be  liable 
to  pay  rent,  whether  the  same  be  due  or 
not  ♦  *  ♦  if  tbe  rent  be  due  within  one 
year  thereafter,  shall  be  liable  to  attachment 
for  such  rent,  in  the  following  instances? 
*  •  *  third,  when  he  has,  within  thirty 
days,  removed  bis  property  from  tbe  leased 
or  rented  premises;  *  *  *  sixth,  when 
the  rent  Is  due  and  unpaid  after  demand 
thereof:  provided  if  such  tenant  be  absent 
from  such  leased  premises,  demand  may  be 
made  on  tbe  person  occupying  the  same." 
Now,  It  appears  from  this  section,  first,  that 
no  attacbment  Is  authorized  unless  It  be  in 
a  case  where  the  party  attached  is  liable 
to  pay  the  rent.  It  is  immaterial  whether 
the  rent  la  due  or  not,  if  it  appears  the  de- 
fendant is  liable  therefor.  It  Is  certainly  es- 
sential, however,  for  the  Jury  to  find  a  lia- 
bility on  the  part  of  tbe  defendant  to  pay 
tbe  rent  before  it  can  sustain  the  allega- 
tions in  attachment,  for  tbe  whole  matter 
depends  in  the  first  instance  uirnn  the  lia- 
bility of  tbe  defendant  to  pay  the  rent  If 
defendant  Is  liable  to  pay  the  rent  and  it 
will  become  due  withba  one  year  thereafter. 
It  Is  sufficient  on  this  score,  whether  the 
same  Is  then  due  or  not  In  view  of  tbe 
fact  that  It  is  essential  for  tbe  Jury  to  find 
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the  defendant  liable  for  the  rent,  we  arc 
petsoaded  that  the  mere  fact  the  court  re- 
ferred to  the  rent  for  January  in  the  in- 
■tmctlon  waa  not  prejudicial  error.  It  con- 
dnslreljr  appears  that  the  only  rent  owing 
by  defendant  to  the  plaintiff  was  that  for 
the  month  of  January  following  the  vacation 
of  the  premises,  and  this  accrued  because  of 
the  defendant's  failure  to  terminate  the 
tenancy  in  the  manner  required  by  glrlng 
statutory  notice. 

Ooierally  speaking,  it  would  be  well  for 
the  conrt  to  instruct  the  Jury  to  find  whether 
the  rent  was  due  within  one  year  after  the 
Institution  of  the  suit  The  omission  of  this 
matter  in  the  present  instance  is  certainly 
immaterial,  for  It  concluslTely  appears  the 
rent  was  due  January  1st,  or  five  days  before 
the  attachment  was  sued  out  It  will  be  ob- 
served the  instmction  referred  to  did  not 
snbmlt  to  the  Jury  the  question  as  to  whether 
the  roit  for  January  was  due.  It,  in  fact, 
lefwred  the  question  of  defendant's  liabil- 
ity tberefor,  whether  due  or  not,  to  the  Jury, 
and  directed  them  to  determine  the  question 
of  liability  whether  the  rent  was  then  due  or 
not.  It  appears  from  this  that  the  question 
ot  liability,  and  not  the  question  of  the 
amount  thereof,  was  referred  for  the  con- 
sideration of  the  Jury.  So  much  of  the  in- 
stmction as  related  to  this  question  directed 
tbat  if  the  defendant  was  found  to  be  liable 
for  the  rent  in  January,  and  had  removed 
hla  property  from  the  rented  premises  with- 
in 30  days  previous  to  the  Institution  of 
tlie  suit,  then  the  attachment  should  be  sus- 
tained. As  stated,  the  matter  of  liability  re- 
ferred to  in  a  measure  touches  upon  the  mer- 
its of  the  controversy  which  should  be  deter- 
mined thereafter  in  the  principal  suit  How- 
evor  this  may  be,  tbe  statute  giving  the  rem- 
edy by  attachment  is  responsible  for  this 
commingling  of  issues,  if  they  be  so  com- 
mingled. Aside  from  this,  instruction  No.  2 
told  the  Jury  the  question  as  to  whether  the 
plaintiff  was  entitled  to  recover  the  rent  for 
JTannaiy  was  not  then  submitted  for  con- 
sideration, and  that  the  Jury  was  to  deal 
with  tbe  matter  of  llablll^  only  to  the  ex- 
toit  of  determining  the  grounds  of  attach- 
ment. The  mere  fact  that  the  Jury  may 
find  on  the  plea  in  abatement  that  tbe  de- 
fendant is  liable  to  respond  on  the  merits  of 
the  cause  does  not  operate  a  substantial  Im- 
pairment of  the  defendant's  rights  thereafter, 
for  the  law  is  well  established  to  the  effect 
that  a  Judgment  on  matters  in  Issue  on  the 
plea  In  abatement  in  an  attachment  suit  does 
not  become  res  adjudlcata  as  to  such  matters 
on  the  trial  of  the  principal  cause  on  the 
merits.  Garrett  v.  OreenweU,  92  Mo.  120,  4 
8.  W.  4t41.  An  investigation  of  the  matter  of 
rent  and  of  the  defendant's  liability  therefor 
on  a  plea  in  abatement  will  not  be  treated  as 
res  adjudlcata  on  the  subsequent  trial  on  the 
merits,  for  the  reason  the  statute  Itself  Intro- 
daces  the  matter  of  liability  for  the  rent  as 
a  constituent  element  of  the  right  to  an  at- 


tachment.   Dawson  ▼.  Quillen,  43  Ua  App, 
118,  121. 

T7nder  the  sixth  ground  mentioned  in  sec- 
tion 4123,  Rev.  St.  1889  (section  4128,  Mo. 
Ann.  St.  1906),  plaintiff  is  authorized  to  at- 
tach a  defendant  who  is  liable  for  the  rent 
within  one  year  thereafter  when  tbe  rent  is 
due  and  unpaid  after  demand  thereof.  In 
connection  with  this  ground,  the  statute  fur- 
ther provides  that,  if  such  t^iant  be  absent 
from  such  leased  premises,  demand  may  be 
made  on  tbe  person  occiq>ying  the  same. 
Now,  the  aflSdavlt  in  attachment,  proceed- 
ing on  this  ground  of  attachment,  recites 
that  the  rent  was  due  and  unpaid  on  January 
6th;  tbat  the  defendant  was  absent  from 
the  premises ;  that  plaintUTs  agent  bad  visit- 
ed the  premises,  seeking  to  demand  such  rent 
then  due,  and  found  the  premises  vacant  and 
unoccupied.  In  the  instruction  given  the  court 
directed  the  Jury  that  it  might  sustain  the 
attachment  on  this  ground  if  it  found  the 
not  was  due  and  unpaid  at  the  time  the 
suit  was  brought,  on  January  6th,  and  that 
the  defendant  was  absent  from  the  prem> 
ises,  and  the  plalntifTs  agent,  upon  visiting 
the  premises  to  demand  the  rent  from  him, 
found  the  premises  vacant  and  unoccupied. 
That  Is  to  say,  both  the  affidavit  for  attach- 
ment and  the  instruction  pertaining  to  the 
sixth  ground  mentioned  proceeded  upon  the 
theory  that,  if  plaintiff  visited  the  premises 
and  found  no  one  there  upon  whom  to  make 
the  demand,  this  fact  was  equivalent  to  a 
demand  for  the  rent  We  believe  this  to  be 
error.  The  sixth  specification  of  tbe  statute 
authorized  the  attachment  for  the  rent  due 
and  unpaid  after  demand,  and  then  points 
out  that  the  demand  may  be  made  on  another 
person  occupying  the  same,  provided  the  at- 
tachment debtor  Is  absent  therefrom.  The 
statute  contemplates  a  demand  upon  some 
one,  the  attachment  debtor  if  he  is  present, 
and,  if  he  is  absent  from  the  premises,  it  may 
be  made  upon  another  person  who  occupies 
the  same.  Raney  v.  Thomas,  94  Mo.  App. 
316,  68  S.  W.  103.  This  no  doubt  proceeds 
upon  the  theory  that  the  person  occupying 
In  the  absence  of  the  attachment  debtor 
would  probably  be  some  member  of  his  fam- 
ily or  one  in  his  employ,  or  some  one  In 
privity  with  him  in  some  manner,  probably 
a  subtenant  However,  it  is  unnecessary  to 
speculate  on  the  intention  of  the  Legislature 
in  this  behalf.  It  is  sufficient  here  to  say 
that  the  statute  does  not  make  a  visit  by  the 
plaintiff  to  the  premises  with  the  intention 
to  make  a  demand  when  they  are  wholly  un- 
occupied by  any  person  equivalent  to  a  de- 
mand upon  the  defendant  or,  in  his  absence, 
upon  some  other  person  occupying  the  same. 
We  are  of  the  opinion  had  the  attachment 
been  sustained  on  this  ground  only,  without 
demand  upon  the  defendant  or  another  person 
occupying  the  premises,  the  verdict  should 
have  been  set  aside  for  the  reason  the  visit 
of  plaintiff's  agoit  to  the  unoccupied  prem- 
ises for  the  purpose  of  making  a  demand  on 
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defendimt  for  the  rent  was  Insufficient  to 
render  tbe  mere  default  in  payment  a  ground 
for  attachment 

Be  this  as  It  may,  we  are  of  opinion  that 
the  court  erred  In  setting  aside  tbe  verdict 
for  the  reason  it  expressly  sustained  the  at- 
tachment on  each  and  every  other  ground 
therefor  assigned  in  the  affidavit.  In  all  the 
affidavit  for  attachment  alleged  five  grounds 
therefor.  The  verdict  of  the  Jury  sustained 
the  attachment  on  each  and  every  ground  al- 
leged. The  evidence  is  ample  to  support  all 
of  those  other  than  the  last  mentioned.  All 
of  the  grounds  for  attachment,  other  than 
that  the  rent  was  due  and  unpaid  after  de- 
mand, were  properly  submitted  by  the  in- 
structions. Under  these  drcumstancea  tbe 
verdict  should  be  sustained  on  tbe  grounds 
which  are  valid,  even  though  error  Interpos- 
ed with  respect  to  the  one  ground  last  refer- 
red ta  Elsenhart  v.  Cabanne,  16  Mo.  App. 
681;  Tucker  v.  Frederick,  28  Mo.  674,  76 
Am.  Dec.  189;  Oarroutte  v.  White,  02  Mo. 
237,  241,  4  8.  W.  681.  The  court  should  have 
disregarded  the  error  referred  to  and  enter- 
ed Judgment  on  the  verdict  sustaining  such 
grounds  only  as  were  properly  submitted  by 
instruction  and  sustained  by  the  evidence. 

The  order  granting  a  new  trial  will  be  re- 
versed, and  the  cause  remanded  to  the  trial 
court,  with  directions  to  reinstate  the  ver- 
dict sustaining  the  attachment  on  such 
grounds  as  are  valid  and  proceed  according- 
ly.   It  is  so  ordered. 

REYNOLDS,  P.  X,  and  OOODB,  J.,  concur. 


FREA8IER  et  al.  v.  HARRISON  et  al. 

(St  Lonia  Court  of  Appeals.    Missouri.    April 

6,  1909.    Rehearing  Denied  April  20,  1909.) 

1.  Appkai.  ano  Ebbob  (g  959*)  —  Review  — 

TBIAI,   AjfBKDlfENT— DISCBETIOR    Or    COTTBT. 

An  amendment  to  pleadings  after  a  ref- 
eree's report  had  been  filed,  and  when  the  ar- 
gument of  exceptions  thereto  was  to  occur  waa 
in  the  discretion  of  tbe  conrt,  and  Ita  refasal 
to  permit  it  cannot  be  reversed  unless  it  al- 
lowed the  adverae  partiea  to  succeed  on  a  tech- 
nical point  which  might  have  been  determined 
against  them  without  prejudice  to  their  sub- 
atantial  rights. 

[Eld.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  |  3830;   Dec.  Dig.  |  959.*] 

2.  PI.BADIRO     ((     268*)  —  AnswBB  —  Tbux- 

AlCERDUENT. 

In  an  action  on  a  building  contractor's 
bond,  where  the  answer  alleged  that  certain 
installments  of  the  price  were  not  paid  until 
after  they  were  due,  and  that  the  final  one 
never  was  paid,  the  court  properly  denied  a  trial 
amendment  alleging  that  each  payment  was 
made  after  due,  the  effect  of  which  was  to  state 
no  other  defense  than  the  one  first  pleaded. 

[E3d.    Note. — For   other   cases,   see    Pleading, 
Cent  Dig.  i  765;    Dec.  Dig.  {  258.*] 

Appeal  from  St.  Louis  Circuit  Court;  Robt 
M.  Foster  and  Virgil  Rule,  Judges. 
Action  by  Joseph  L.  Freasler  and  others 


against  Frank  Harrison,  B.  B.  Darlington, 
and  others.  Judgment  for  plalntUFs,  and 
Darlington  and  others  appeal.    Affirmed. 

Wm.  Ik  Bobnenkamp,  for  appellantB.  Thos. 
H.  Sprinkle,  for  reapondenta. 

GOODS,  J.  Defendants  Darlington  and 
Hoffman  were  sureties  for  Harrison  on  a 
bond  executed  by  the  latter  to  secure  the  per- 
formance of  a.  contract  to  erect  for  plaintiffs 
a  double  two-story  flat  building  in  the  city 
of  St  Louis,  complete  the  Job  by  January  15, 
1903,  and  protect  plaintiflb  from  demands 
and  liens  of  laborers  and  materialmen.  Plain- 
tiffs allege  they  were  damaged  by  Harrison's 
failure  to  erect  the  building  in  a  skillful  and 
workmanlike  manner  in  some  particulars, 
complete  it  in  the  agreed  time,  and  turn  it 
over  to  them  free  from  liens.  Harrison  was 
a  codefendant;  but  as  he  is  no  party  to  the 
appeal,  which  was  taken  only  by  the  sure- 
ties, we  are  not  concerned  with  his  answer. 
The  sureties  admitted  the  execution  of  the 
bond,  but  alleged  plaintiffs  failed  to  comply 
on  their  part,  setting  out  certain  breaches, 
none  of  which  are  important  except  suppos- 
ed deviations  from  the  contract  in  paying  in- 
stallments of  the  purchase  price. 

As  a  point  of  practice  Is  raised  in  respect 
of  the  refusal  of  tbe  court  to  permit  an 
amendment  of  the  portion  of  the  answer 
which  related  to  the  payments,  we  will  copy 
that  part,  introducing  Into  it  the  proposed 
Interlineations  and  indicating  them  by  italics: 
"Defendants  state  that  plaintiffs  failed  to 
make  the  payments  according  to  tbe  terms  of 
said  contract,  in  that  plaintiffs  failed  on  each 
house  to  make  the  payments  at  the  period 
and  in  the  amounts  specified  In  said  con- 
tract; that  when  the  first  floor  Joists  were 
laid  a  payment  of  eight  hundred  dbllars 
(1800.00)  was  due,  but  that  payment  was  not 
made  until  long  after  it  was  due;  that  when 
tbe  second  floor  Joists  were  laid  $1,100  was 
due,  but  was  not  paid  until  long  after  due; 
that  the  payment  of  $1,100  which  was  doe 
when  the  gravel  roof  was  on  was  not  paid 
when  due,  but  withheld  for  a  long  time  there- 
after; tliat  $000  was  due  when  the  building 
was  ready  for  plastering,  and  that  this 
amount  was  not  paid  until  long  after  due; 
that  $1,260  was  due  when  the  plastering  was 
finished,  and  that  plaintiffs  delayed  payment 
of  this  amount  on  each  building;  that  all  (Ae 
paymenta  made  by  plaintiffa  ware  l»  afferent 
amounts  and  made  at  a  different  period  from 
that  specified  in  the  contract;  that  when  each 
building  was  completed  a  payment  of  $2,800 
was  due,  which  plaintiffs  refused  to  pay  and 
have  never  made  payment  to  defendant  Har- 
rison; that  defendants  Darlington  and  Hoft- 
man  were  not  notified  of  these  changes  of 
the  time  of  payment  and  did  not  consent  or 
agree  to  the  delay  upon  the  part  of  plaintiffs 
in  making  payment  according  to  tbe  contract. 


•For  other  cues  ie«  same  topic  and  section  NUMBER  m  Deo.  ft  Am.  Digs.  ISO?  to  date,  ft  Reporter  Indexes 
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aa  the  work  progresaed."  The  caie  wu  re- 
ferred to  a  referee  to  report  on  all  the  la- 
auea  of  law  and  fact,  and,  after  hla  rq>ort 
had  beaoL  filed,  exceptions  taken,  and  when 
the  argnment  of  the  exceptions  was  to  occur, 
defendants  requeated  leave  to  amend  their 
answer  by  Interlining  the  Italicized  words, 
and  the  court  refused  the  request  The  amend- 
ment was  asked  for,  because,  as  originally  filed, 
the  answer  made  defense  as  to  this  matter 
aoldy  on  the  groimd  that  the  Intermediate  In- 
staOmentB  of  the  purchase  price  were  not  paid 
nntU  after  they  were  due,  and  the  final  one 
never  was  paid.  The  evidence  regarding 
when  the  several  payments  occurred  was 
eootradlctory,  plaintiff  Joseph  Freasier  testi- 
fying fbey  were  mads  sUghtly  in  advance  of 
their  maturity,  and  Harrison  that  they  were 
delayed  in  every  instance.  The  finding  of  the 
referee  was  as  follows  on  this  Issue:  "The 
plaintiffs  made  the  payments  to  the  defend- 
ant Harrison  as  tlie  work  progressed  substan- 
tially at  the  times  and  in  the  manner  called 
for  in  the  contract,  except  the  last  paymoit, 
which  was  withheld.  The  first  and  second 
payments  on  the  west  building  wen  made 
under  peculiar  drcnmstanoea  The  first  pay- 
ment was  to  be  made  under  the  contract, 
when  the  first  floor  Joists  were  laid,  and  the 
second  payment  was  to  be  made  when  the 
second  floor  Joists  were  laid.  The  stone 
masons  on  the  buildings  failed  to  pnt  in  the 
center  row  of  posts  or  pillars,  upon  which 
the  Ont  floor  Joists  were  to  be  supported, 
and  the  Joists,  for  this  reason,  were  put  in 
without  any  supports.  The  plaintiffs  claim, 
for  this  reason,  that  the  first  payment  was 
made  before  it  was  due — that  the  Joists  were 
not  pr(^)erly  laid  nntll  the  girder  was  under 
them.  For  the  same  reason  plaintiffs  con- 
tend that  the  second  payment  was  made 
ahead  of  time.  The  payments  by  plaintiffs 
were  usually  a  little  more  than  the  contract 
called  for  at  the  time  they  were  made.  At 
times  these  payments  would  amount  to  a  few 
hundred  dollars  more  than  was  due  accord- 
ing to  plaintiffs'  contention;  but,  according 
to  the  contentions  of  the  defendants,  plaln- 
tiffs  were  always  behind  In  their  payments. 
Defendants  in  their  brief,  especially  the  de- 
fendants Darlington  and  Hoffman,  contend 
these  advance  payments  by  plaintiffs  avoided 
the  bond,  but  there  is  no  Issue  of  that  char- 
acter made  by  the  pleadings.  Said  defend- 
ants in  tbeir  answer  make  complaint  that  the 
plaintiffs  failed  to  make  the  payments  as 
they  became  due.  No  charge  Is  made  in  the 
pleadings  that  they  made  the  payments  in  ad- 
vance without  the  consent  of  the  sureties  on 
the  bond.  No  disadvantage  arose  from  the 
act  of  plaintiffs  in  making  these  payments  In 
the  manner  they  were  made,  nor  were  the  de- 
fendants Harrison,  Darlington,  and  Hoffman 
injured  or  prejudiced  in  any  manner  there- 
by." 

The  referee  having  found  the  payments 
were  usually  a  little  more  than  the  contract 


called  for  at  the  time  th^  wen  made,  and  hav- 
ing ruled  defendants  had  averred  nothing  in 
their  answer  about  plalntlflH  having  paid  be- 
fore the  Installments  were  due,  and  without 
the  consent  of  the  sureties,  but,  on  the  con- 
trary, had  averred  plalntiLffs  failed  to  pay  as 
the  installments  became  due,  defendant! 
sought  to  amend  so  as  to  adapt  the  answer  to 
the  referee's  finding  that  the  payments  were 
made  in  advance  Instead  of  in  arrear,  and 
yet  retain  the  original  defense  of  default  ny 
plaintiffs,  contending  either  deviation  from 
the  contract  would  exonerate  them  from  lia- 
bility as  sureties.  The  only  question  it  is 
necessary  to  determine  is  whether  the  refusal 
to  allow  the  amendment  is  reversible  error, 
At  this  stage  of  the  case  the  court  in  Its  dis- 
cretion might  or  might  not  permit  the  an^ 
Bwer  to  be  amended,  and  its  decision  cannot 
be  reversed  unless,  under  all  the  drcnmstan- 
ces,  it  allowed  plaintiffs  to  succeed  on  a  tech- 
nical point  which  might  have  been  deter- 
mined against  them  without  prejudice  to 
their  substantial  rights  and  In  aid  of  the  Jus- 
tice of  the  cause.  Hmderson  v.  Henderson, 
56  Mo.  634 ;  Ensworth  v.  Barton,  67  Mo.  622; 
Joyce  V.  Orowney,  154  Mo.  253,  65  S.  W.  466. 
It  is  manifest  there  was  no  abuse  of  discre- 
tion in  the  present  instance  for  this  reason 
if  for  no  other:  As  the  cinswer  would  read 
If  amended,  it  set  up  no  other  defense  re- 
garding the  payments  except  that  they  were 
made  after  due.  It  Is  true  the  Italicized 
language  says  they  were  made  in  different 
amounts  and  at  different  periods  from  those 
specified  In  the  contract;  but,  as  this  lan- 
guage was  Interlined  among  qtedfic  aver- 
ments that  each  payment  was  made  aher 
due,  the  effect  is  to  state  a  defense  based  on 
plaintiffs'  failure  to  pay  the  successive  In- 
stallments wlien  they  were  due — the  defense 
first  pleaded. 

The  Judgment  in  favor  of  plaintiffs  was 
according  to  the  report  of  the  referee  in  ev- 
ery respect  except  a  trlfilng  Item,  and,  as  it 
cannot  be  assailed  unless  the  amendment 
should  have  been  permitted,  we  order  It  af- 
firmed. 

NORTONI.   J.,  concurs.     RETNOIjDS,   P. 

J.,  not  sitting. 


JONES  et  al.  v.  PLUMMER. 

(St.  Lonis  Ooort  of  Appeals.    Missouri.    April 
6.  1900.) 

1.  Words  and  Phbasbs— "MACADAiaziica." 

According  to  the  Standard  Dictionary,  to 
"macadamize"  is  "to  cover  or  pave,  as  a  path  or 
roadway,  with  small  broken  stone,  on  either  a 
soft  or  a  hard  substratum."  Judicially  speak- 
ing, the  word  "macadamizing"  has  a  fixed  and 
definite  meaning,  and  refers  not  only  to  the 
kind  of  material  to  be  used  in  covering  the 
street  or  road,  but  also  to  the  manner  in  which 
it  is  to  be  laid.    It  means  to  cover  a  street  or 
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road  by  a  procen  Introduced  by  Macadam, 
whidi  consists  of  the  use  of  small  stones  of  a 
tuiform  size,  consolidated  and  levelled  by  heavy 
rollers. 

[Ed.  Mote.— For  other  definitions,  see  Words 
and  Phrases,  vol.  5,  p.  4264.] 

2.  MUNIOIFAI,  CORPOBATIORS  ((  414*)— Stbeet 
Imfbovements. 

Rev.  St.  I  5868,  as  amended  (Ann.  St 
1906,  p.  2963),  provides  that  on  repairs  of 
macadamizing  the  street  shall  be  divided  into 
sections,  the  cost  in  each  section  to  be  assessed 
on  the  lots  fronting  on  either  side  of  the  sec- 
tion. Held  that,  the  mere  employment  of  the 
word  "macadamizing"  not  essentially  involving 
the  idea  of  constructing  a  new  stone  founda- 
tion therefor,  where  the  macadamizing  on  a 
stone  foundation,  permitted  to  remain  intact, 
was  completely  removed  and  relaid,  it  was  re- 
constructed within  the  statute,  and  not  merely 
repaired,  and  hence  a  division  of  the  street  Into 
sections  was  not  necessary. 

[Ed.  Note.— Por  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  i  1017;    Dec.  Dig.  I 

8.  Municipal     Cobpobatiors     (|     444*)  — 

StBEET   IlfFBOVKaiKNTS. 

Under  Ann.  St  1906,  I  6859,  providing  that 
contracts  for  street  paving,  etc,  shall  be  let  to 
the  lowest  bidder  on  plans  and  specifications 
filed  therefor  with  the  city  clerk  by  the  city 
engineer,  it  is  an  essential  prerequisite  to  a 
valid  assessment  that  the  plans  and  specifica- 
tions be  on  file  when,  the  contract  is  let 

[Eld.  Note.— For  other  cases,  see  Mnnicipal 
Corporations,  Cent  Dig.  I  1064;  Dec.  Dig.  I 
444.*] 

4.  Municipal  Oobpobations  (i  538*)— Stbeet 
Impbovbicents. 

In  the  absence  of  evidence  to  the  contrary, 
the  presumption  obtains  that  plans  and  specifi- 
cations for  street  paving,  etc.,  were  on  file  with 
the  city  clerk  when  the  contract  was  let,  as 
required  by  Ann.  St  1906,  |  5859,  and  the 
burden  is  on  one  seeking  to  restrain  the  en- 
forcement of  tax  bills  issued  in  payment  for  the 
work  to  remove  the  presumption. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Dec.  Dig.  8  53a*] 

5.  Municipal  Gobpobations  ({  538*)— Stbeet 
Ikfboveuents. 

In  an  action  to  restrain  the  enforcement  of 
tax  bills  issued  for  street  paving,  testimony  of 
plaintiff's  attorney  that  he  asked  the  city  clerk 
for  the  plans  and  specifications  of  the  work, 
and  was  told  that  none  were  on  file,  was  in- 
sufficient to  show  that  they  were  not  on  file  at 
the  time  of  letting  the  contract,  as  required 
by  Ann.  St  1906,  {  5859,  the  resolution  de- 
claring the  improvement  proper  referring  to 
them  as  though  then  on  file,  and  it  not  ap- 
pearing when  witness  asked  for  them. 

[Eid.  Note. — For  other  cases,  see  Municipal 
Corporations,  Dec  Dig.  |  638.*] 

6.  Tbial   (i   105*)— Equity   Case— Heabbat 
Evidence. 

In  an  equity  case,  the  court  may  disregard 
hearsay  evidence,  though  it  was  admitted  with- 
out objection. 

[Ed.  Note.— For  other  cases,  see  Trial,  Dec. 
Dig.  ( 106.*] 

7.  Appeal  and  Ebbob  (|  1011*)— Findinos— 
Conclusiveness. 

A  finding  of  the  trial  court  on  conflicting 
evidence  will  be  sustained  on  appeal. 

[G^.  Note.— For  other  cases,  see  Appeal  and 
Erro^  Cent  Dig.  f{  3983-3989;    Dec  Dig.  { 


Appeal  from  CHrcnlt  Conrt,  Greebe  Goanty. 

BUI  by  George  H.  Jones  and  others  against 
H.  Flmnmer.  From  a  Judgment  dismissing 
the  bill,  plaintiffs  appeal.    Afllnaed. 

J.  P.  McCammon  and  L.  M.  Haydon,  for 
appellants.  W.  D.  Tatlow  and  Barbour  & 
McDavld,  for  respondent 

NORTONI,  X  This  Is  a  suit  In  equity 
seeking  to  enjoin  the  enforcement  of  cer- 
tain special  tax  bills  issued  against  the  prop- 
erty of  the  variooB  plaintiffs  by  the  conncU 
of  the  city  of  Springfield.  Upon  a  hearing 
the  conrt  denied  the  relief  and  dismissed  the 
bill.  Plaintiffs  prosecute  the  appeaL  The 
special  tax  bills  were  Issued  In  payment  for 
the  reconstruction  of  the  macadamizing  on 
Jefferson  street  Plaintiffs  seek  to  enjoin 
their  enforcement,  first,  on  the  ground  that 
the  taxes  therein  evidenced  are  Invalid,  for 
the  reason  the  levy  was  made  for  recon- 
structing the  macadamizing  mentioned,  when, 
in  truth  and  In  fact,  the  street  was  only  re- 
paired. All  of  the  proceedings  had  In  the 
city  council  pertain  to  reconstructing  the 
macadamising  on  Jefferson  street;  that  is 
to  say,  the  resolution  declaring  the  same 
necessary  and  the  ordinances  pertaining  to 
the  matter  treat  the  Improvement  as  recon- 
struction, and  the  taxes  are  assessed  in  ac- 
cordance with  the  statute  for  such  recon- 
struction. The  same  statute  (section  5858, 
Rev.  St  1899  [Ann.  St.  1906,  p.  29621),  how- 
ever, provides  that  the  city  council  shall 
have  power  to  repair  the  macadamizing  on 
any  street  and  assess  the  same  against  the 
adjoining  properties  as  therein  indicated.  In 
cases  of  repair  to  macadamizing  on  a  street, 
however,  the  same  statute  requires  the  street 
to  be  divided  Into  sections,  a  section  being 
the  distance  from  the  center  of  one  cross 
or  intersecting  street  to  the  center  of  the 
next  cross  or  Intersecting  street,  and  the  cost 
In  each  section  shall  be  assessed  on  the  lots 
or  tracts  of  land  fronting  on  either  side  of 
that  section.  It  appears  the  street  was  not 
so  divided  hito  sections,  and  it  Is  therefore 
argued  that,  as  the  improvement  was  a  re- 
pair rather  than  a  reconstruction,  the  tax 
bills  should  be  enjoined  for  the  reason  in  pro- 
ceedings In  invitum  the  statutory  require- 
ments in  respect  to  all  precedent  matters 
must  be  strictly  complied  with.  It  appears 
from  the  evidence  that  Jefferson  street  was 
constructed  In  1902.  At  this  time  a  stone 
foundation  of  about  eight  or  ten  inches  In 
depth  was  securely  laid.  On  top  of  this 
there  were  several  inches  of  macadam.  That 
Is  to  say,  several  inches  of  gravel,  wetted 
and  smoothly  rolled,  was  placed  on  this 
foundation,  bringing  the  same  to  a  level  of 
the  grade  of  the  street  By  user  the  gravel 
or  macadamizing  had  been  worn  out  The 
gravel  had  nearly  all  disappeared.  The  street 
was  in  this  condition  at  the  time  the  city 
council  passed   the   resolution  declaring   It 
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neceasary  to  recoiuitnict  the  macadamising 
thereof.  Hiia  reaolntlon,  after  so  declaring, 
proceeds  to  direct  tbat  the  street  should  first 
be  cleared  of  all  dirt,  regetable,  and  perish- 
able matter,  after  which  the  same  should  be 
thorongfaly  spiked  np  and  loosened,  the  sur- 
face .of  the  street  to  be  thoronghly  harrowed 
and  raked,  lumps  thereon  to  be  taken  out 
and.  depressions  filled,  so  that  the  surface 
sboiild  be  practically  smooth  and  parallel 
with  the  grade  of  the  street  It  then  pro- 
Tides  that,  after  this  Is  done,  a  layer  of  the 
best  quality  of  river  gravel  shall  be  laid 
thereon,  thoroughly  wetted  and  rolled 
smooth,  which  shall  be  of  sufficient  depth 
on  top  of  the  fouudatlon  to  bring  the  street 
to  a  level  with  the  tme  grade  thereof.  It 
l8  required  t^at  no  gravel  shall  be  employed 
the  diameter  of  which  exceeds  2^  Inches. 
It  appears  the  street  was  thus  remacadam- 
Ized  in  accordance  with  this  resolution. 

The  argument  tbat  the  Improvement  was 
a  repair  rather  than  a  reconstruction  of  the 
macadamizing  proceeds  from  the  fact  that 
the  stone  foundation  which  was  laid  In  the 
street  in  the  Improvement  of  1902  was  left 
Intact,  and  not  disturbed  In  the  present  im- 
provement. That  is  to  say,  the  coat  of  ma- 
cadam x>rovided  for  and  placed  upon  the 
street  in  the  present  Improvement  was  placed 
on  the  old  fomidation  after  removing  all  of 
the  former  coat  thereof  without  rebuilding 
the  foundation.  It  does  appear  that  in  a 
few  places  where  the  stone  foundation  was 
slightly  sunken  the  same  was  brought  to  a 
lerd  by  filling  in  with  such  gravel  as  ex- 
ceeded the  dimensions  to  be  used  in  macad- 
amizing. Now  this  argument,  when  inter- 
preted in  the  light  of  our  statute  on  the  sub- 
ject, Involves  the  idea  that  there  must  be  a 
stone  foundation  under  the  macadamizing 
in  order  to  render  the  work  done  macadam- 
izing. Such  is  a  false  premise.  The  Stand- 
ard Dictionary  says  to  "macadamize"  is  "to 
cover  or  pave,  as  a  path  or  roadway,  with 
small  broken  stone,  on  either  a  soft  or  a 
liard  substratum."  It  appears  from  this  the 
layer  of  small  stones  may  be  either  on  a 
hard  or  soft  foundation.  Certainly  the  mere 
employment  of  the  word  "macadamizing" 
does  not  essentially  involve  the  idea  of  con- 
structing a  new  stone  foundation  therefor. 
Judicially  speaking,  "the  word  'macadamiz- 
ing* has  a  fixed  and  definite  meaning  and  re- 
fers not  only  to  the  kind  of  material  to  be 
used  in  covering  the  street  or  road,  but  also 
the  manner  in  which  it  is  to  be  laid.  It 
means  to  cover  a  street  or  road  by  a  process 
introduced  by  Macadam  which  consists  of 
the  use  of  small  stones  of  a  uniform  size, 
ocmaolldated  and  levelled  by  heavy  rollers." 
Partridge  v.  Lucas,  90  CaL  619,  S3  Pac.  1062, 
1063w  (The  italics  are  ours.)  It  appears, 
thai,  that,  even  though  the  old  foundation 
in  the  street  was  not  reconstructed,  the  ma- 
cadamising thereon,  being  completely  remov- 
ed and  lelald,  was  reconstructed  within  the 
meaning  of  the  law.  The  dty  of  Springfield 
U  a  dty  of  the  third  class.    Section  5868,  Bev. 


St  1809  (Ann.  St  1906,  p.  2062),  to  parcel  of 
its  charter.  Thto  section  empowers  such  cities, 
among  other  things,  to  pass  ordinances  to  "re- 
construct: any  macadamizing"  on  any  of  its 
streets,  etc.,  and  to  pay  the  cost  of  macadam- 
izing such  streets  by  levying  special  assess- 
ments on  all  lots  or  tracts  of  land  fronting 
or  abutting  on  either  side  of  such  streets. 
This  section  confers  complete  authority  up- 
on the  city  to  reconstruct  the  macadamizing 
on  any  of  its  streets  and  to  assess  the  ad- 
joining property- for  the  improvement  iden- 
tically as  was  done  in  this  case.  The  ordi- 
nances and  all  of  the  proceedings  in  respect 
of  the  Improvement  proceeded  upon  the  the- 
ory tbat  the  work  was  that  of  reconstruction 
of  the  macadamizing  on  Jefferson  street 
Now,  if  the  macadamizing  Involved  the 
building  of  a  substratum  or  foundation  to 
sustain  the  macadam,  then,  of  course,  the 
work  in  the  present  instance  would  be  a  re- 
pair rather  than  a  reconstruction  of  the  ma- 
cadamizing. But  it  appearing  that  to  ma- 
cadamize Is  to  lay  and  roll  a  stratum  of  small 
stones  on  any  substratum  or  foundation, 
whether  soft  or  hard,  the  macadamizing 
aione  to  completely  reconstructed  by  wholly 
renewing  the  same  upon  a  former  foundation 
which  was  permitted  to  remain  Intact. 

It  to  argued  the  court  erred  in  not  sustain- 
ing the  injunction  for  the  reason  it  appears 
the  city  engineer  had  omitted  to  file  plans 
and  specifications  for  the  reconstruction  work 
with  the  city  clerk  prior  to  the  time  of  let- 
ting the  contract  to  the  defendant  Plnmmer. 
If  such  fact  conclusively  appeared  in  the  case, 
the  argument  would  Indeed  be  persuasive,  for 
the  statute  (section  6869,  p.  2967)  provides 
tbat  the  work  shall  be  let  to  the  lowest  and 
best  bidder  on  plans  and  specifications  filed 
therefor  with  the  city  clerk  by  the  city  en- 
gineer, eta  Now,  it  is  important  indeed  and 
essential  for  such  plans  and  specifications  to 
be  on  file  with  the  derk,  as  directed  by  the 
statute.  Thto  to  the  end  that  bidders  may 
have  an  opportunity  to  examine  thto  data 
for  the  purpose  of  Intelligent  competitive 
bidding,  aU  of  which  to  presumed  to  Inure  to 
the  benefit  of  the  adjacent  owner  whose  prop- 
erty to  to  be  taxed  on  account  of  the  improve- 
ment It  to  an  essential  prerequisite  to  the 
power  to  make  a  valid  assessment  that  the 
plana  and  spedflcations  referred  to  should  be 
on  file  with  the  dty  derk  at  the  time  of  let- 
ting the  contract  If  they  are  not  thus  on 
file,  the  tax  bills  thereafter  issued  In  pay- 
ment of  the  work  will  be  invalid.  City  of 
De  Soto  ex  rel.  v.  Showman,  100  Mo.  App. 
323,  73  S.  W.  267;  Barber  Asphalt  etc.,  Ca 
V.  O'Brien,  128  Mo.  App.  267,  107  8.  W.  26.- 
In  the  absence  of  anything  appearing  to  the 
contrary,  the  presumption  which  attends  the 
regutorl^  of  offldal  conduct  g«ierally  ob- 
tains to  the  extent  of  supplying  the  fact  that 
such  plans  and  spedficationB  were  properly 
on  file  with  the  dty  derk.  Indeed,  it  to 
provided  by  the  statute  (section  6869)  that  the 
tax  bills  themselves  shall  in  any  action  there- 
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on  be  prima  fade  erldence  of  tbe  regnlarlty 
of  the  proceedings  for  such  special  assess- 
ment; of  the  validity  of  the  bills,  of  the  doing 
of  the  work,  and  of  the  furnishing  of  ma- 
terials charged  therefor,  and  of  the  liability 
of  the  property  to  tbe  cliarge  stated  in  the 
bills.  It  is  true  this  is  not  an  action  on  tbe 
tax  bills,  bnt,  instead.  It  is  one  seeking  to 
cancel  their  apparent  obligation  and  to  re- 
strain their  enforcement.  However  this  may 
be,  the  presumption  referred  to  obtains  to  the 
effect  that  the  plans  and  specifications  were 
on  file  with  the  city  clerk,  and  the  burden 
rests  upon  the  plaintiffs  here  to  remove  that 
presumption  by  introducing  competent  proof 
to  the  contrary.  City  of  Excelsior  Springs  ex 
reL  ▼.  Ettenson,  120  Mo.  App.  21S,  96  S.  W. 
701.  There  is  no  evidence  whatever  in  the 
record  tending  to  prove  that  the  plans  and 
specifications  referred  to  were  not  on  file 
with  the  dty  clerk  at  the  time  of  letting  the 
contract  for  the  improvement.  Mr.  McCam- 
mon  is  the  only  witness  who  testified  touch- 
ing the  matter.  All  of  the  evidence  to  be 
found  in  tbe  record  thereon  is  as  follows: 
"I  am  one  of  the  attorneys  in  the  case,  and  I 
went  to  tbe  city  clerk  and  asked  for  copies 
of  ail  the  papers  on  file  in  his  office  In  rela- 
tion to  this  Jefferson  street  paving  in  contro- 
versy, and  particularly  asked  for  the  plans 
and  specifications,  but  was  informed  there 
were  no  plans  and  specifications  on  file  in 
his  office."  Conceding  all  that  is  said  by  Mr. 
McCammon  on  this  matter  to  be  true,  It  does 
not  appear  therefrom  that  such  plans  and 
specifications  were  not  on  file  at  the  time 
the  contract  for  the  Improvement  was  let 
In  fact,  it  does  not  appear  at  what  time  the 
witness  called  upon  the  dty  clerk  with  re- 
spect to  the  matter  mentioned.  It  may  have 
been  at  the  time  of  letting  the  contract,  or  It 
may  have  been  long  after  tbe  improvement 
was  made  and  the  tax  bills  issued.  It  is  to 
be  Inferred  that  the  Inquiry  was  made  while 
the  attorney  was  making  an  investigation  as 
to  the  propriety  of  instituting  this  suit  At 
any  rate,  It  is  Incumbent  upon  the  plaintifte 
to  show  that  no  plans  and  spedfications  were 
on  file  with  the  dty  clerk  at  the  time  the  con- 
tract was  let,  and  there  is  nothing  In  the 
evidence  of  Mr.  McCammon  which  tends  to 
prove  that  fact  They  may  have  been  on  file 
then  and  afterwards  lost  or  mislaid.  Aside 
from  this,  the  witness  does  not  purport  to 
testify  from  his  personal  knowledge  of  the 
matter,  but  rather  gives  evidence  to  the 
effect  that  the  city  clerk  Informed  him  there 
were  no  plans  and  specifications  on  file  in  his 
office.  This  evidence  Is  the  merest  hearsay, 
imd  although  it  was  introduced  at  the  trial 
without  objection,  tbe  case  being  In  equity, 
it  could  be  properly  disregarded  by  the  court, 
and  no  doubt  was.  Aside  from  the  presump- 
tion that  the  plans  and  spedfications  were 
on  file  with  the  clerk,  the  resolution  declaring 
the  Improvement  necessary  refers  thereto  as 


though  they  were  as  a  matter  of  Cact  flien  on 
file.  It  is  said  in  the  resolution  the  improve- 
ment shall  be  done  In  accordance  with  the 
plans  and  spedfications  and  estimates  of  the 
city  oigineer  now  on  file  In  the  office  of  the 
city  clerk.  Of  course,  this  reetdntion  may  not 
be  conclusive  on  the  matter.  However  that 
may  be,  it  recites  that  they  were  on  ffle  at 
that  time,  which,  of  course,  was  some  time 
prior  to  the  date  of  letting  the  contract,  and. 
in  the  absence  of  evidence  to  the  contrary, 
It  is  to  be  presumed  ,they  were  on  file  at  the 
time  required  by  the  statute.  The  evidence 
introduced  on  this  matter  was  wholly  Insuffi- 
dent  to  overcome  the  presumption  of  law  to 
the  contrary. 

There  is  much  said  pro  and  con  In  the  evi- 
dence on  the  issue  as  to  whether  or  not  the 
work  of  reconstructing  the  macadamizing 
was  done  in  accordance  with  the  require- 
ments of  the  contract  There  la  abundance  of 
evidence  to  support  a  finding  either  way  on 
the  subject  In  view  of  this  fact,  we  defer 
to  the  Judgment  of  tbe  trial  court  thereon. 

Finding  no  reversible  error  in  the  record, 
the  Judgment  will  be  affirmed.  It  Is  so  or- 
dered. 

REYNOLDS,  P.  J.,  and  OOODE.  X.  concur. 


JOHNSON  V.  LUMBER  INS.  CO.  OF  NEW 

YORK. 
(St  Looia  Ckwrt  of  Appeals.    Missouri.    April 

1.  IRSCBAKCB  d  538*)  —  FiBB  IllStlXaNOB  — 

Pboov  or  Loss. 

Where  a  policy  specified  no  particular  place 
where  or  penon  to  whom  proof  of  loss  should 
be  delivered,  but  merely  stipulated  that  proof 
should  be  rendered  to  inanrer  in  60  days  after 
loss,  proof  of  loss,  executed  by  insured,  and  left 
with  an  agent  possessing  power  to  adjust  loss- 
es, was  received  by  insurer. 

[ESd.   Note.— For  other  cases,  see  Insurance, 
Cent  Dig.  |  13Z7 ;   Dec.  Dig.  i  638.*] 

2.  IirsuBAROB    ({    £60*)— FntB    lNS0KAirci>— 
Pboof  of  Loss— Objections. 

An  insurer,  dissatisfied  with  the  -proof  of 
loss  furnished  by  insured,  must  notify  insured 
of  the  objections,  and  afford  him  an  opportun- 
ity to  make  corrections,  provided  enoui^  time 
Is  left  in  which  proof  is  to  be  fnmiabed  for  no- 
tice to  be  given. 

[Ed.   Note. — For  other  cases,   see   Insurance, 
Cent  Dig.  ff  1398-1401 ;   I>ec.  Dig.  f  560.*] 

3.  iNsxJBANcs  (I  661*)  —  FiK«  Inbubahob  — 
Pboof  of  Loss— Objections. 

Where  the  authorised  agent  of  insurer  ad- 
justs the  loss,  makes  out  and  approves  the  proof 
of  loss,  and  assures  insured  that  the  adjustment 
is  ended,  and  that  the  loss  will  tx  paid  at  once, 
the  insurer  who  omits  to  inform  insured  of  de- 
fects is  estopped  from  asserting  that  the  proof 
of  loss  is  unsatisfactory. 

[Eld.   Note. — For  other  cases,   see   Insurance, 
Cent.  Dig.  §S  1406-1409;  Dec  EHg.  f  561.*] 

4.  Insubanoe  (I  561*)  —  Fibe  Insubance  — 
Pboof  of  Loss  —  OBjxcrtoNs. 

Insurer,  in  a  policy  stipulating  for  the  V*T- 
ment  of  the  loss  60  days  after  proof  of  Toss, 
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nerer  adrised  insnred  that  proof  of  loaa,  pie- 
ptred  by  an  adjuster  appointed  by  it,  and  ap- 
proved by  iti  agent  possessing  power  to  adjust 
loaaea,  waa  inauffident,  and  it  denumded  the 
performance  of  acts  not  authorized  by  the  pol- 
icy, and  without  specifying  objections  to  the 
J  roof,  and  later  demanaed  that  insured  witb- 
law  the  proof  of  loss  on  pain  of  being  called 
on  to  andergo  an  examination  and  produce 
booka  and  papers.  The  latter  demand  was  not 
made  until  more  than  00  days  after  the  proof 
of  loss  had  been  tnmed  over  to  It.  The  adjust- 
er of  the  insurer  and  an  agent  of  inanrer  might 
have  availed  themselves  of  an  examination  of 
Insnred  while  adjusting  the  loss.  Beld,  that  in- 
snrer  waa  estopped  from  relying  on  the  insnSl- 
dency  of  the  proof. 

[Bd.  Note.— FOr  other  cases,  see  Insurance, 
Cent  Dig.  U  1406-1409;   Dec.  Dig.  i  661.*] 

6.  IHSUKAHCS   (I  848*)   —  FIM  IKBUKANOT  — 
PBOOF  of  LOH  —  ElXAKINATIOR  OT  IRSUBED. 

Where  a  fire  insurance  policy  is  an  Illinois 
contract.  Rev.  St.  1899,  |  7976  (Ann,  St.  1906, 
1.  3792),  reqniring  the  examination  of  insured 
.or  the  adjustment  of  a  loss  to  be  conducted 
where  the  loss  occurred,  will  not  be  applied. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
D^  Dig.  I  548.*] 

Appeal  from  Circuit  Cotirt,  Montgomery 
Connty ;  Jas.  D.  Bamett,  Judge. 

Action  by  H.  W.  Johnson  against  the  Lum- 
b«  Inanrance  Company  of  New  York.  From 
a  Judgment  for  plaintiff,  defendant  appeals. 
Afflrmcd* 

PlaintUTfl  action  is  on  an  insnrance  policy, 
and  sues  as  assignee  of  the  Fullerton-Powell 
Hardwood  Lumtier  Company,  the  insnred. 
The  policy  covered  a  stock  of  hardwood  lum- 
ber at  Mt  Vernon,  HI.,  and  ran  a  year  from 
March  8,  1907.  It  was  Issued  from  the  of- 
fice of  W.  T.  Campbell,  who  was  defendant's 
general  agent  In  St'  Louis  for  the  state  of 
Missouri,  with  "full  power  to  receive  pro- 
posals for  Are  Insnrance,  to  fix  rates  of  pre- 
mium, to  countersign,  issue  and  renew  poll- 
dea  of  insurance,  signed  by  the  president 
and  secretary  of  the  above-named  company 
[Lumber  Insurance  Company  of  New  York] 
subject  to  the  rules  and  regfulatlons  of  said 
company  and  such  Instructions  as  may  from 
time  to  time  be  given  by  the  oflScers  and 
general  agency  of  said  company."  He  had 
power  likewise  to  issue  policies  on  prop- 
erty located  in  eight  other  states,  including 
Illinois,  by  obtaining  prior  authority  from 
the  New  York  agents  of  defendant,  who 
were  styled  "Lumber  Insurers'  General 
Agency,"  and  the  course  of  business  between 
Campbell  and  defendant  permitted  him  to 
adjust  losses  in  the  territory.  He  bad  ad- 
justed the  loss  caused  by  a  small  fire  in  the 
Mt  Yemon  yards  of  the  Fullerton-Powell 
Company  three  weeks  before  the  large  fire 
which  led  to  this  action,  and  his  adjustment 
was  accepted  by  the  company,  and  the 
money  paid.  The  policy  In  suit  was  origi- 
nally for  $10,000,  but  the  payment  of  the 
Urst  loss  reduced  it  to  $9,907.00.  Three  oth- 
er companies  carried  insurance  on  the  stock, 
indudlng   the    Adirondack   Fire   Insurance 


Comiwny.  The  loss  In  controversy  was  by  a 
fire  which  occurred  April  28,  1907,  and  was 
supposed  to  be  of  incendiary  origin,  proba- 
bly set  by  tramp  intruders  in  a  freight  car 
near  the  yards.  Campbell  was  notified  of 
the  fire  by  the  Insured;  and,  as  there  had 
been  several  incendiary  fires  in  Mt  Vernon, 
he  promptly  took  steps  to  have  the  loss  as- 
certained, with  a  view  to  paying  it  and  can- 
celing all  policies  held  In  the  town  by  com- 
panies he  represented.  An  experienced  ad- 
juster by  the  name  of  Lowe  was  directed  by 
him  to  repair  to  Mt  Vernon  and  adjust  the 
loss.  Lowe  went  there;  met  the  Fullerton- 
Powell  people;  made  a  full  Investigation; 
was  furnished  all  the  information  he  de- 
sired; agreed  with  them  regarding  the 
amount  of  the  damage,  and  prepared  a  proof 
of  loss  which  Powell,  the  vice  president  of 
the  company,  accepted  and  signed.  As  this 
proof  was  comprehensive,  and  in  fixe  usual 
form  of  such  documents,  it  need  not  be 
copied.  It  stated  the  entire  cash  value  of 
the  hardwood  lumber  In  the  yard  at  the  time 
of  the  fire  was  $24,S00,  whole  loss  $3,593.73, 
total  insurance  $19,816,  amount  of  defend- 
ant's Insurance  $9,907.60,  and  amount  due 
the  Insured  under  Its  policy  $1,797.87.  The 
balance  of  the  loss  was  apportioned  among 
the  Adirondack,  Eastern,  and  National  Lum- 
l>er  Insurance  Companies.  Two  of  them 
paid  In  accordance  with  Lowe's  adjustment, 
but  defendant  and  the  Adirondack  company 
did  not  The  proof  of  loss  was  signed  May 
2d  by  Powell,  who  accompanied  Lowe  to  St 
Louis,  at  Campbell's  office,  and  was  sent  by 
the  latter  to  the  general  agency  in  New 
York  May  4th.  Campbell  had  Introduced 
Lowe  to  Powell  as  the  man  who  would  ad- 
Just  the  loss  for  the  Insurance  companies, 
saying  the  adjustment  would  no  doubt  be 
satisfactory,  the  loss  settled,  and  that  would 
be  the  end  of  the  trouble.  After  signing  the 
proof  Powell  asked  Campbell  if  there  was 
anything  further  to  be  done,  remarking  his 
yard  had  been  closed  down  since  the  fire; 
he  had  laid  off  from  his  duties;  his  employes 
were  idle  and  drawing  salaries;  he  had  cars 
of  lumber  coming  in,  and  wanted  the  matter 
absolutely  settled  and  the  adjustment  end- 
ed, so  he  could  resume  business.  Campbell 
told  him  nothing  mote  was  required,  that 
the  adjustment  was  complete,  and  he  would 
get  his  money,  asking  whether  be  wanted  to 
be  paid  In  60  days,  or  discount  the  claim  1' 
per  cent  for  cash.  Powell,  according  to  his 
expression,  desired  to  get  cleaned  up  and  go 
ahead  with  his  business,  and  hence  agreed 
to  the  discount  In  transmitting  the  proof 
of  loss  to  the  New  York  agency  of  the  com- 
pany Campbell  wrote  he  had  had  the  loss 
adjusted  by  Lowe,  and  the  reason  why,  and 
that  he  would  Immediately  cancel  defend- 
ant's policy  on  the  yard.  On  May  14th,  or 
10  days  later,  he  received  a  telegram  from 
the  New  York  office  asking  him  to  wire  the 
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ruIlerton-Fowen  people  to  Instmct  their  Mt. 
Vernon  office  to  fnmlBh  defendant's  special 
agent  Llghtner  certain  requested  Informa- 
tion, as  he  had  been  sent  there  to  verify  the 
adjustment  In  point  of  fact  this  man 
Llghtner  had  been  Instructed  to  take  an  In- 
yentory  of  the  stock  of  the  FuUerton-Powell 
Company,  and  on  arriving  at  Mt  Vernon 
had  demanded  of  the  foreman  of  the  yard 
permission  to  take  an  tnventory  and  see 
the  books.  The  foreman  told  him  the  Iwoka 
were  not  kept  there,  but  at  the  main  head- 
quarters of  the  company  In  South  Bend, 
Ind.,  and  as  to  an  Inventory  It  irould  have 
to  be  authorized  by  the  oflScers  of  the  com- 
pany. This  Incident  led  to  the  telegram  to 
Campbell,  wherein  the  latter  was  asked  to 
induce  the  Fullerton-Powell  company  to  per- 
mit Ughtnier  to  take  an  Inventory.  Campbell 
communicated  with  Powell,  and  persuaded 
the  latter  to  come  to  St  Louis  and  meet 
Llghtner.  In  a  letter  of  date  May  17th  de- 
fendant's secretary  Informed  Campbell  they 
wanted  Llghtner  to  Inventory  the  stock  be- 
cause the  adjustment  stated  the  sound 
values  In  round  numbers.  Instead  of  listing 
the  kinds  of  lumber,  and  def^idant  wished 
Llghtner  to  correct  this,  and  to  look  over 
the  stock  to  enable  defendant  to  determine 
Whether  it  would  reinsure  the  property. 
When  Powell,  Llghtner,  and  Campbell  met 
In  St.  Louis,  Powell  furnished  all  the  Infor- 
mation he  could,  stating  he  could  only  esti- 
mate the  value  of  the  yard  stock  at  the  time 
of  the  fire,  but  could  do  so  within  a  few 
hundred  dollars.  This  was  two  weeks  after 
the  fire,  and  Powell  declined  Llghtner's  re- 
quest to  Inventory  the  stodc  Nothing  more 
was  done  ontU  May  27th,  when  defendant's 
secretary  wrote  Campbell,  complaining  the 
proof  of  loos  had  been  prepared  carelessly, 
Llghtner  refused  access  to  the  yard,  every 
impediment  thrown  In  the  way  of  defend- 
ant's obtaining  Information,  and  that  the 
value  of  the  stock  was  vastly  In  excess  of 
what  the  Insured  stated  In  the  proof.  The 
letter  asked  Campbell  to  procure  from  the' 
Fullerton-Powell  Company  an  exact  state- 
ment of  the  quantity  of  lumber  In  the  yard 
at  the  time  of  the  fire,  and  the  different 
kinds  and  grades — In  other  words,  a  detail- 
ed schedule — also  the  amount  the  stock  bad 
been  Increased  or  decreased  In  the  two 
weeks  succeeding  the  fire.  On  the  same  day 
Campbell  wrote  defendant's  general  agency 
In  New  York  the  other  companies  which 
carried  policies  on  the  risk  bad  paid  the 
Insured,  and  asked  why  defendant  had  not 
sent  a  draft  for  Its  part  bb  Powell  bad 
agreed  to  take  a  discount  for  cash.  The 
New  Tork  office  answered  the  proof  of  loss 
was  inaccurate,  and  defendant  was  awaiting 
the  further  Information  asked  for  In  its  let- 
ter of  the  27th.  Campbell  then  wrote  under 
date  of  June  6th,  saying  his  letter  of  the 
15th  bad  covered  the  ground  called  for  in 
defendant's  letter  of  May  27tb;  that  It  was 


only  fair  to  look  at  the  matter  from  the 
standpoint  of  the  Insured,  and  the  request 
he  was  asked  to  prefer  would  be  embarrass- 
ing, explaining  that  Llghtner  went  to  Mt 
Vernon  without  notice  being  given  In  ad- 
vance, and  as  the  adjustment  had  been 
made,  the  Fullerton-Powell  people  were  non- 
plussed, and,  moreover,  no  one  but  the  fore- 
man of  the  yard  was  there  at  the  time,  fur- 
ther saying  Powell  had  afterwards  met 
Llghtner  by  Campbell's  arrangement  In  St 
Louis,  and  given  what  Information  he  could 
regarding  the  value  of  the  yard  stock  at  the 
time  of  the  fire,  and  that  when  Campbell 
made  the  adjustment  of  the  first  loss,  he 
had  approximated  the  value  of  the  stock. 
On  June  11th  the  secretary  wrote  Campbell 
defendant  could  see  no  reason  why  the 
policy  holder  should  be  embarrassed  by  a  re- 
quest for  a  sworn  statement  of  the  sound 
value  of  the  stock,  and  defendant  would  con- 
sider the  matter  of  further  Insurance  after 
the  loss  was  settled.  Campbell  testified  he 
could  not  remember  the  substance  of  the 
conversation  he  had  with  Powell  In  relation 
to  the  Information  defendant  requested; 
could  not  remember  just  what  happened. 
On  June  20th  the  New  Tork  agency  tele- 
graphed Campbell  that  unless  the  Fuller^ 
ton-Powell  people  would  withdraw  the  proof 
of  loss,  defendant  would  proceed  In  accord- 
ance with  lines  82,  83,  and  84  of  the  policy: 
1.  e.,  would  require  the  Insured  to  submit  to 
an  examination  under  oath,  and  produce 
books  and  papers  to  be  inspected  by  the 
company;  that  defendant  would  allow  until 
Saturday  night  for  a  withdrawal  of  the 
proof.  Campbell  communicated  the  sub- 
stance of  this  telegram  to  a  man  named 
Kremer  In  Chicago,  whose  only  connection 
with  the  loss,  so  far  as  was  shown,  was 
this:  He  was  an  experienced  lumberman, 
and  had  settled  losses  with  Insurance  com- 
panies, and  so  Powell  asked  him  to  be  pres- 
ent when  the  adjustment  was  made.  On 
June  22d  Campbell  wired  the  New  York 
office  the  Insured  refosed  to  withdraw  the 
proof  of  loss.  On  June  28th  the  New  Y<nrk 
agency  wrote  the  Insured  to  its  address  in 
South  Bend,  Ind.,  that  defendant  demanded 
an  examination  of  the  officers,  agents,  and 
employee  of  the  company  under  the  terms 
of  lines  82,  83,  84,  and  86  of  the  policy ;  also 
an  examination  of  all  books  of  account  bills. 
Invoices,  and  other  vouchers,  and  permission 
to  take  extracts  and  copies  thereof,  desig- 
nating the  place  of  examination  as  South 
Bend,  Ind.,  the  date  as  July  6,  1907,  and 
designating  Alpheus  H.  Favour  as  the  per- 
son who  would  conduct  the  alTalr.  On  July 
6th  Favour  arrived  at  South  Bend,  and 
served  a  written  demand  on  Powell  of  the 
tenor  of  the  letter  Just  mentioned.  Powell 
refused  to  grant  the  examination,  and  his 
refusal  at  this  time  and  previously,  as  de- 
fendant asserts,  is  relied  on  in  defense  of. 
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the  present  action;  defendant  Insisting  it 
was  wronged  because  a  tborongh  examina- 
tion wonld  have  shown  the  stock  In  the 
yards  was  so  large  when  the  fire  occurred 
that  plalntitr  was  bound,  nnder  a  term  of 
the  policy,  to  bear  part  of  the  loss  Itself. 
The  clause  of  the  policy  supposed  to  have 
been  violated  reads:  "(81)  The  insured,  as 
often  as  required,  shall  exhibit  to  any  per- 
son designated  by  this  company,  all  that 
remalna  of  any  property  (82)  herein  describ- 
ed, and  submit  to  examinations  under  oath 
by  any  person  named  by  this  company,  and 
sabscribe  the  same;  and  (83)  aa  often  as 
required,  shall  produce  for  examination  all 
books  of  account,  bUls,  invoices,  and  other 
vouchers,  or  certified  copies  (84)  thereof  if 
originals  be  lost,  at  such  reasonable  place 
as  may  be  designated  by  this  company  or 
its  representative,  and  shall  (85)  permit  ex- 
tracts and  copies  thereof  to  be  made."  We 
have  recited  the  substance  of  all  the  mate- 
rial facts.  The  case  was  submitted  to  the 
jury  nnder  instructions  which  need  not  be 
recited,  a  verdict  was  returned  for  plaintlfl, 
and  defendant  took  this  appeal. 

E.  S.  Wilson,  C  R.  Ball,  and  Jno.  J.  Mc- 
Kelvey,  for  appeUant.  Barclay  &  Pauntleroy 
aud  Walter  H.  Saunders,  for  respondent 

600DB,  J.  (after  stating  tbe  facts  as 
above).  Tbe  policy  specified  no  partlcniar 
place  where,  or  person  to  whom,  the  proof 
of  loss  should  be  delivered,  but  merely  said 
proof  should  be  rendered  to  the  company  in 
CO  days  after  the  fire.  Hence,  when  the 
proof  of  lose  was  executed  by  Powell,  and 
left  with  Campbell  on  May  2d,  it  was  receiv- 
ed by  the  company  in  the  meaning  of  the 
policy.  McCullough  v.  Ins.  Co.,  113  Mo.  606, 
614.  21  8.  W.  207.  The  right  of  tbe  insured 
to  be  paid  the  stipulated  indemnity  did  not 
accrue  until  60  days  after  the  notice,  ascer- 
tainment, estimate,  and  satisfactory  proof  of 
the  loBS  thereunder  (1.  e.,  the  policy)  had  been 
received  by  the  company.  If  an  Insurance 
company  ia  disaatisfled  with  the  proof  of  a 
loss  famished  by  the  insured,  he  must  be 
notified  of  the  company's  objection,  and  af- 
forded an  opportunity  to  make  corrections,  if 
enough  is  left  of  the  period  in  which  proof  is 
to  be  furnished  for  notice  to  be  given.  Probst 
T.  Ins.  Co.,  64  Mo.  App.  408;  De  Land  v. 
Ins.  Co.,  68  Mo.  App.  2T7.  The  company 
will  not  be  heard  to  say  the  proof  was  un- 
latiafactory  if  it  omits  to  inform  tbe  In- 
sored  of  defects  so  he  may  cure  them; 
and  eBpecially  is  it  precluded  whoi  Its  em- 
powered agent  adjusts  the  loss,  makes  out 
and  approves  the  proof,  and  assures  the  In- 
sured, in  tbe  most  positive  terms,  the  ad- 
justment is  ended,  and  his  loss  will  be  paid 
at  once,  as  happened  in  the  Instance  at  bar. 
McCullough  V.  Ins.  Co.,  113  Mo.,  loc.  cit.  615, 
21  8.  W.  207.  Defendant  never  advised  the 
Pnllerton-Powell  Company  the  proof  prepar- 
ed by  Lowe  and  approved  by  Campbell  was 


nnsatlsf actory.  Instead  of  doing  this  defend- 
ant pursued  a  course  outside  its  rights  un- 
der the  contract  It  first  demanded  the  priv- 
ilege of  inventorying  the  stock  in  the  yard^ 
an  act  not  authorized  in  the  policy;  next 
asked  Campbell  to  get  an  exact  statement 
from  the  insured  of  the  quantity,  grades,  and 
kinds  of  lumber  on  hand  when  the  fire  hap- 
pened, a  request  which,  if  Campbell  prefer- 
red it  was  not  a  demand  for  an  examination 
according  to  the  policy  (Dougherty  v.  Ins.  Co., 
67  Mo.  App.  626),  and,  moreover,  there  was 
no  evidence  Campbell  preferred  it  for  be  ' 
was  relied  on  to  prove  the  fact  and  could 
not  remember.  Finally,  the  company,  without 
specifying  objections  to  the  proof  of  loss, 
demanded  the  insured  withdraw  it  on  pain 
of  being  called  on  to  undergo  an  examination 
fl^d  produce  books  and  papers.  The  demand 
for  withdrawal  was  arbitrary,  and  defendant 
must  be  taken,  under  all  the  circumstances 
in  proof,  to  have  been  given  a  satisfactory 
proof  of  loss  on  May  2d,  so  as  to  make  the 
indemnity  accrue  60  days  later,  on  July  2d. 
The  facts  we  have  recapitulated  derive  ad- 
ditional force  from  the  further  fact  that 
Powell  went  to  St  Louis  at  Campbell's  re- 
quest to  confer  with  defendant's  agent  Light- 
nbt,  and  there  furnished  tbe  latter  all  the 
information  at  hand,  and,  as  far  as  appears, 
all  LIghtner  wanted,  regarding  the  value  of 
the  stock  on  hand  when  the  fire  occurred  and 
tbe  Increase  and  diminution  of  it  later;  for 
LIghtner,  no  more  than  Lowe,  asked  for  an 
examination  under  oath.  What  defendant 
had  been  Insisting  on  was  an  inventory  of 
the  stock,  partly  in  order  to  verify  the  stated 
ment  in  the  proof  prepared  by  Lowe  of  tbe 
quantity  of  lumber  on  hand  at  the  date  of 
the  fire,  and  partly  as  a  means  of  determln-' 
Ing  whether  or  not  it  would  write  another 
risk  on  the  stock,  and  so  far  the  insured  had 
rejected  no  demand  by  the  company  which 
was  within  the  contract  On  May  27th,  about 
a  month  after  the  fire,  defendant  wrote  Camp- 
bell to  make  a  second  and  different  demand, 
already  mentioned  and  disposed  of,  to  wit 
for  an  exact  statement  of  the  quantity  of 
lumber  in  the  yard  when  the  fire  occurred,, 
its  kinds,  grades,  and  quantity,  aud  tbe  ex- 
tent of  its  diminution  and  increase  in  the 
two  weeks  following  the  fire.  On  June  1V» 
the  first  mention  of «  sworn  statement  occur- 
red in  a  letter  from  the  secretary  to  Camp- 
bell, but  no  time  or  date  was  fixed  for  this, 
or  demand  made  within  the  terms  of  the 
policy.  Dougherty  v.  Ins.  Co.,  supra.  De- 
fendant then  took  a  third  position,  and  noti-. 
fled  Campbell  defendant  would  demand  a, 
personal  examination  under  oath  and  produc- 
tion of  the  books  and  papers,  in  accordance 
with  one  of  the  provisions  of  the  policy,  un- 
less the  insured  would  withdraw  the  proof  of 
loss,  and  that  until  the  following  Saturday^ 
wonld  be  allowed  for  withdrawal.  The  in-, 
sured  having  refused  to  withdraw  the  proof 
of  loss,  on  May  28th,  two  mouths  after  the* 
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Are,  defendant  notified  him,  for  the  firat 
time,  the  company  asked  for  an  examination 
under  oath,  and  the  prodyctlon  of  the  books 
and  papen.  This  notice  was  given  by  a  let- 
ter written  from  New  Zork,  but  the  actual 
demand  was  not  made  nntll  July  6th,  or  more 
than  60  days  after  the  proof  of  loss  had  been 
turned  over  to  defendant,  and  when  Its  liabil- 
ity had  accrued.  We  think  it  la  unnecessary 
to  determine  whether  the  aforesaid  stipula- 
tion of  the  policy  should  be  held,  when  con- 
strued in  connection  with  other  clauses,  to 
call  for  an  examlnatiou  prior  to  the  adjust- 
ment of  the  loss,  or  whether  Campbell's  un- 
equivocal promise  to  pay  at  once  and  take  a 
discount  bound  the  company.  All  the  au- 
thorities cited  In  support  of  the  proposition 
that  refusal  of  the  insured  to  .submit  to  an 
examination  works  a  forfeiture  of  his  rights 
under  the  policy  are  distinguishable  from 
the  present  case  In  one  or  more  Important 
particulars:  Either  the  refusal  held  to  de- 
feat recovery  was  for  an  examination  de- 
manded first,  before  the  proof  of  loss  was 
made  and  any  subsequent  delay  occurred 
from  the  misconduct  of  the  insured,  as  in 
Tlelscfa  T.  Ins.  Co.,  58  Mo.  App.  696,  or  the 
proof  was  prepared  by  the  Insured  and  sent 
to  the  company,  and  was  not  in  the  nature  of 
an  adjustment  of  the  loss  by  an  accredited 
agent  of  the  company.  In  the  present  in- 
stance the  proof  was  prepared  for  Powell's 
signature  by  an  adjuster  appointed  by  defend- 
ant, afto:  an  investigation  of  all  the  facts  to 
bis  own  satisfaction,  was  approved  by  Camp- 
bell, an  agent  of  quite  general  powers,  in- 
cluding power  to  adjust  losses,  and  was  then 
executed  by  Powell.  We  do  not  say  these 
circumstances  would  necessarily  preclude  a 
company  from  demanding  an  examination  if 
the  company  bdieved  mistake  or  fraud  had 
occurred  In  the  adjustment,  but  neither  is 
pleaded.  But  a  demand  to  examine  under 
oath  must  be  reasonable  as  to  place  and 
time.  4  Cooley,  Ins.  Briefs,  3385;  Fleisch 
V.  Ins.  Co.,  supra ;  Murphy  v.  Ins.  Co.,  61  Mo. 
App.  323;  Am.  Cent  Ins.  Co.  v.  Simpson,  43 
111.  App.  98.  Defendant's  demand  was  en- 
tirely unreasonable,  in  view  of  the  facts  that 
Lowe  might  have  availed  himself  of  an  ex- 
amination while  adjusting  the  loss,  and 
Llghtner  might  have  demanded  one  when 
Powell,  at  his  own  expense,  met  him  in  St 
Louis;  that  formal  demand  was  not  made 
until,  under  the  terms  of  the  policy,  It  was 
the  duty  of  defendant  to  pay  the  loss  if  there 
had  happened  no  exonerating  breach  of  the 
contract  by  the  insured,  and  none  Is  alleged. 
To  allow  the  company  to  stave  off  payment 
by  taking  time  for  Investigation  after  liabil- 
ity had  accrued  would  abrogate  the  policy 
holder's  right  to  be  paid  60  days  after  sat- 
isfactory proof  of  loss  was  received  by  the 
company,  ^tna  Ins.  Co.  v.  Schacklett  (Tex.) 
57  S.  W.  583.  As  this  contract  appears  to 
be  an  Illinois  one,  we  have  not  applied  our 


statute,  which  requires  examinations  to  be 
conducted  where  the  loss  occurred.    Rev.  St. 
1899,  I  7976  (Ann.  St.  1906,  p.  3792). 
The  Judgment  is  affirmed.   All  concur. 


VAN  CLBVB  T.  ST.  LOUIS,  M.  &  S.  E.  BT. 
CO. 

(St  Louis  Court  of  Appeals.    MissoarL    April 
6,  1909.) 

1.  Cabbikbs  9  303*)— DuTT  as  to  Passew- 
OKB8  Aliohtiro  rsoic  Tbain— Pebsonai. 
Iir^uBixs— Nkouoehce  . 

It  is  the  duty  of  a  railroad  to  exercise  high 
care  for  the  safety  of  a  passenger  alighting  from 
a  train;  and  to  back  the  car  while  the  pas- 
senger U  alighting,  witbont  waiting  a  reason- 
able time,  is  actionable  negligence,  if  injuty 
results. 

[Eld,  Note.— For  other  cases,  see  Carriers. 
Cent  Dig.  li  1228,  1228% ;   Dec.  Dig.  |  303.*] 

2.  CAKBIBBS    (t    821*)— INJUBIES    TO    Passen- 

GEB  AuoHTiRa  raoK  TIiain— Neouoencb— 

Issues— iHSTBucnoNS. 

Where  the  petition  alleged  that  while 
plaintiff,  a  passenger,  was  alighting  from  de- 
fendant railroad's  car,  it  was  negligently  Jerk- 
ed and  backed,  thereby  caasing  plaintiff  to  "fall 
against  the  depot  platform,"  etc.,  an  instruction 
authorising  a  recovery  if  because  of  defend- 
ant's negligent  act  plaintiff  was  injured  was 
not  erroneous  in  failing  to  require  a  finding 
that  plaintiff  fell  against  the  platform;  it 
being  immaterial  whether  she  fell  against  the 
platform  or  the  earth. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Dec.  Dig.  t  321.*] 

3.  Appeal  and  Ebbob  (|  1097*)  — Law  or 
Case- INSTBUCTIONS  on  Fobmer  Appeai.. 

An  instruction  approved  by  the  court  on 
appeal  is  the  law  of  the  case  on  a  subsequent 
appeal. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  i  4358;  Dec  Dig.  {  1097.*] 

4.  Appeal  and  Ebbob  (|  204*)— Evidence- 
Objections  IN  Tbial  Coubt. 

An  assignment  that  the  court  erred  in  ad- 
mitting certain  testimony  will  be  overruled, 
where  no  objection  or  exception  was  made  at 
the  trial. 

[Ed.  Note.— For  other  rases,  see  Appeal  and 
Error,  Cent  Dig.  §|  1258-1280;  Dec.  Dig.  f 
204.*] 

6.  Davaoes   (t   132*)— Pebsonai,  ItijvnsxB— 

Excessive  Damaoes. 

Where  plaintiff,  a  strong,  healthy  woman 
36  years  old,  received  permanent  Injuries,  de- 
veloping tuberculosis,  and  was  in  an  advanced 
stage  thereof  at  the  time  of  the  trial,  suffered 
great  pain,  became  worn  and  emaciated,  and 
paid  from  $200  to  $300  for  medicines  and  medi- 
cal aid  and  attention,  a  verdict  for  $4,500  was 
not  excessive. 

[Ed.  Note.— For  other  cases,  see  Damages, 
Dec.  Dig.  I  132.*] 

Appeal  from  Circuit  Court.  Pemiscot  Goon- 
iy;    Henry  C.  Riley,  Judge. 

Action   by   Susie  Van  Cleve  against  the' 
St  Louis,  Memphis  ft  Southeastern  Railway 
Company.     Judgment  for  plaintiff,  and  de- 
fendant appeals.     Al&rmed. 

For  former  appeal,  see  124  Mo.  App.  224, 
101  a  W.  632. 


*roT  oiher  cases  SM  same  toQlki  and  section  NVMBBR  la  D«c.  *  Am.  Digs.  1907  to  data,  *  Beporter  Indezea 
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W.  F.  E<Tan8  and  Moees  Whybark,  for  ap- 
pellant Duncan  &  Bragg,  Ward  &  Collins, 
and  J.  S.  GoBSom,  for  respondent 

NORTOM,  X  This  la  a  rait  for  damages 
alleged  to  have  accrued  to  the  plaintiff  from 
personal  Injuries  received  by  her  while  a 
passenger  alighting  from  defendant's  train. 
Plaintiff  recovered,  and  defendant  prosecutes 
the  appeal. 

The  evidence  tends  to  prove  the  plaintiff 
mis  a  passenger  on  the  defendant's  mixed 
train.  She  boarded  the  train  at  Yarbro,  Ark., 
destined  to  CarutbersvUle,  Mo.,  and  paid  the 
nsual  fare  to  the  conductor.  She  was  in- 
jured whUe  In  the  act  of  alighting  from  the 
defendant's  passenger  coach  at  the  depot  at 
CarutbersvUle,  because  of  a  sudden  Jetk  of 
the  train,  which  precipitated  her  from  the 
steps  of  the  coach  against  the  depot  platform. 
It  appears  the  train  had  stopped  at  the  de- 
fendant's depot  at  Caruthersvllle,  and  the 
defendant's  conductor  and  brakeman  In 
charge  thereof  had  invited  the  passengers 
to  alight  therefrom.  The  date  of  the  in- 
jury was  November  19th.  Rain  had  fallen 
during  the  day,  and  by  reason  thereof  mad 
had  accumulated  on  the  steps  of  the  passen- 
ger coach  from  the  shoes  of  those  passing  In 
and  oat  This  had  slightly  frozen  and  was 
slippery.  While  plaintiff  was  In  the  act  of 
alighting  from  the  passenger  coach,  with 
her  grip  in  her  hand,  and  while  she  was 
upon  the  steps  thereof,  the  train  was  sud- 
denly Jei^ed  by  a  movement  of  the  locomo- 
tive, which  caused  her  to  slip  on  the  mad 
and  Ice  accumulated  on  the  car  steps  and 
fall,  striking  her  breast  against  the  platform 
of  the  depot,  her  limbs  passing  down  between 
the  depot  platform  and  the  car  steps.  She 
was  immediately  taken  up  by  bystanders  and 
carried  into  the  depot  waiting  room,  where 
she  had  a  hemorrhage  from  the  lungs.  Aft- 
erwards she  was  carried  to  the  hotel  at  Ca- 
rathersville,  where  she  was  confined  to  her 
bed  for  about  eight  days,  and  snffered  fre* 
quent  recurring  hemorrhages.  It  appears  that 
four  or  five  weeks  elapsed  before  she  was 
able  to  perform  any  kind  of  service,  and  then 
she  could  only  do  a  slight  amount  of  house- 
work each  day.  From  the  testimony  of  the 
physician  who  attended  her  It  appears  the 
fifth  rib  on  the  left  side  was  broken  near 
the  breastbone,  and  probably  Inflicted  an  in- 
jury to  the  left  lung.  Numerous  witnesses 
gave  testimony  to  the  effect  that  prior  to 
her  injury  plaintiff  was  a  strong,  robust 
woman,  In  good  health,  of  about  158  pounds 
In  weight,  and  that  she  had  never  had  a  hem- 
orrhage of  the  lungs  prior  to  that  time.  It 
appears  she  had  continued  to  suffer  ever  since 
the  injury  from  hemorrhages  of  the  lungs, 
and  had  depreciated  from  158  to  130  pounds 
in  weight ;  that  tuberculosis  of  the  lungs  set 
in  immediately  after  the  injury,  and  has  con- 
tinned  ever  since.  If  the  testimony  of  her 
witnesses,  together  with  the  Inferences  aris- 


ing therefrom,  are  to  be  taken  as  true,  plalop 
tiff  has  been  a  great  and  continued  sufferer 
since  she  was  injured,  and  is  now  far  ad- 
vanced In  the  throes  of  consumption,  result- 
ing from  a  traumatic  Injury  to  the  lung  re- 
ceived from  her  fall  against  the  depot  plat- 
form. There  was  evidence  on  the  part  of 
the  defendant  that  the  train  was  not  Jerked 
or  started  at  all  while  plaintiff  was  in  the 
act  of  alighting  therefrom,  and  that  she  re- 
ceived her  fall  from  no  other  cause  than 
slipping  on  the  steps  of  the  coach,  or  an  ac- 
cident There  was  also  expert  testimony  on 
the  part  of  defendant  to  the  effect  that  the 
plaintiff  was  not  afflicted  with  consumption, 
and  one  witness  said  she  had  stated  to  him 
that  she  liad  had  hemorrhages  even  prior  to 
the  time  of  her  Injury.  However  this  may 
be,  all  of  the  testimony  on  either  side  tends 
to  show  the  fall  and  resultant  injury  while  in 
the  act  of  passing  from  the  defendant's  coach 
to  the  defendant's  depot  platform,  and  that 
she  was  seized  Immediately  with  a  hemorr- 
hage of  the  lungs  while  in  the  waiting  room 
of  the  depot  And,  further,  that  she  has 
continued  to  suffer  from  like  hemorrhages 
ever  since. 

The  first  Instruction  given  by  the  court 
on  the  part  of  the  plaintiff  is  as  follows: 
"The  court  Instructs  the  jury  that,  If  you 
find  and  believe  from  the  evidence  In  this 
case  that  when  the  train  upon  which  the 
plaintiff  was  a  passenger  arrived  at  the  de- 
pot of  defendant  at  Caruthersvllle,  Mo.,  that 
it  came  to  a  stop  or  was  at  rest  at  said  de- 
pot, and  the  employes  of  the  defendant  re- 
quested the  passengers  thereon  to  alight 
therefrom,  and  thereupon  within  a  reasonable 
length  of  time  the  plaintiff  attempted,  with- 
out negligence  on  her  part  in  so  doing,  as  de- 
fined in  the  instructions,  to  alight  from  said 
train,  and  that  while  attempting  to  alight 
from  said  train,  said  train  and  cars  were 
suddenly  jerked  by  the  negligent  act  or  care- 
less conduct  of  those  In  charge  of  said  train, 
without  having  given  a  reasonable  length  of 
time  for  plaintiff  to  alight  from  said  car  of 
said  train,  and  tliat  in  consequence  of  such 
negligence  of  defendant's  employes  in  sud- 
denly Jerking  or  moving  said  train,  the  plain- 
tiff, without  negligence  on  her  part  directly 
contributing  thereto,  was  injured,  you  will 
find  for  the  plaintiff  in  a  sum  not  exceeding 
$15,000."  The  principal  argument  for  a 
reversal  Is  that  this  Instruction  broadens  the 
Issues  in  the  case,  and  permits  a  recovery 
on  the  part  of  the  plaintiff  on  a  matter  not 
alleged  in  the  petition.  The  petition  alleges. 
In  substance,  that  while  the  plaintiff  was  on 
the  steps  of  the  car,  and  in  the  act  of  alight- 
ing from  the  train,  the  car  was  negligently 
jerked  and  backed,  thereby  causing  her  to 
slip  on  the  accumulated  mud  and  Ice  on  the 
steps  thereof,  and  "fall  to  and  against  the 
said  depot  platform,"  etc.  The  particular 
point  made  against  the  Instruction  is  that  it 
does  not  require  the  Jury  to  find  that  she 
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fell  against  the  depot  platform.  There  la 
certainly  no  merit  in  ttila  argument  The 
gravamen  of  the  case  is  the  negligent  act  of 
the  defendant  in  jerking  and  backing  the 
car  while  plaintiff  was  in  the  act  of  alight- 
ing therefrom.  It  was  the  daty  of  the  de- 
fendant to  exercise  high  care  for  the  plain- 
tiff's safety  until  she  was  safely  on  the  depot 
platform.  To  jerk  or  bade  the  car  while  she 
was  in  the  act  of  alighting  therefrom,  and 
without  waiting  a  reasonable  time  for  her  to 
alight,  was  a  breach  of  Its  obligation  in  that 
4>ehalf,  and  actionable  negllgaice  if  an  in- 
jury resulted.  Canaday  v.  United  Railways 
Co.  (Mo.  App.)  114  S.  W.  88.  And  such  is 
the  negligence  relied  upon  in  the  petition. 
-This  negligent  act  of  the  defendant  is  the 
element  which  affixes  liability  against  it  It 
is  not  what  she  did  or  did  not  fall  against 
It  is  immaterial  whether  she  was  precipitated 
against  the  depot  platform  or  the  earth. 
If  plaintiff  was  precipitated  to  either  by  the 
negligent  act  of  jerking  or  moving  the  car 
while  she  was  in  the  act  of  alighting,  the  de- 
fendant is  liable  to  respond  for  her  Injury. 
All  of  the  witnesses  on  either  side  of  the  case 
who  were  present  at  the  time  testified  to 
the  same  effect — that  is,  that  the  plaintiff 
fell  against  the  platform — and  the  Jury 
could  not  have  found  otherwise.  Aside  from 
this,  it  Is  sufficient  to  say  on  this  appeal  that 
the  Identical  instruction  was  approved  by 
this  court  in  this  case,  between  the  same  par- 
ties, on  a  former  appeal.  See  Van  Cleve  v. 
St  L.,  M.  &  S.  E.  Ry.  Co.,  124  Mo.  App.  224, 
233,  101  S.  W.  632.  Having  been  approved, 
'the  matter  Is  now  res  adjudicata,  and  it  re- 
mains the  law  of  this  case  thereafter.  Feurt, 
EtX'r,  V.  Ambrose,  34  Mo.  App.  360;  Hombs 
V.  CorbIn,  34  Mo.  App.  393;  Shonlnger  t. 
Day,  61  Mo.  App.  366. 

In  rebuttal  to  certain  expert  testimony  in- 
troduced by  the  defendant  the  plaintiff  placed 
upon  the  stand  two  physicians,  and  examined 
them  quite  generally  touching  the  disease  of 
consumption.  It  is  now  argued  that  the  court 
erred  in  permitting  plaintiff  to  examine  these 
physicians  on  the  disease  of  tuberculosis  In 
rebuttal.  Without  more  It  Is  sufficient  to  say 
of  this  assignment  that  no  objection  or  ex- 
ception whatever  was  made  thereto  by  the 
learned  counsel  for  defendant  In  the  trial  of 
the  cause.  And,  further,  it  appears  he  fully 
and  freely  participated  therein.  The  assign- 
ment will  be  overruled. 

The  jury  awarded  plaintiff  a  verdict  of 
$5,000.  Upon  the  hearing  of  the  motion  for 
a  new  trial  plaintiff  voluntarily  entered  a 
remittitur  to  the  extent  of  $500,  and  the 
court  entered  judgment  for  plaintiff  for 
$4,500.  We  are  asked  to  set  aside  this  ver- 
dict on  the  ground  that  it  Is  excessive.  Be- 
sides the  facts  heretofore  recited  touching 
the  injury,  and  that  it  resulted  in  entailing  or 
developing  consumption  from  a  latent  germ 
In  the  system,  the  evidence  tended  to  show 


the  plaintiff  was  a  woman  36  years  of  age 
at  the  time  of  her  injury,  enjoying  good 
health  and  strength.  It  appears  she  has 
paid  between  $200  and  $300  for  medicines 
and  medical  aid  and  attention.  She  is 
now  worn  and  emaciated,  has  suffered,  and 
continues  to  suffer,  great  pain,  and  Is  now 
in  a  well-advanced  stage  of  tuberculosis.  Her 
Injuries  are  permanent,  of  course.  It  Is  Im- 
material what  the  testimony  on  the  part  of 
the  defendant  may  show.  The  question  was 
for  the  jury.  If  the  jury  believed  the  plain- 
tiff and  her  witnesses,  as  It  evidently  did, 
the  verdict  is  not  at  all  excessive.  There  is 
certainly  nothing  in  the  record  to  indicate 
that  the  verdict  was  the  result  of  either  pas- 
sion, prejudice,  or  misconduct.  In  view  of 
these  facts,  the  verdict  is  certainly  not  exces- 
sive. ' 

The  Judgment  will  therefore  be  affirmed. 
It  is  so  ordered. 

REYNOLDS,  P.  J.,  and  QOODE,  J.,  concur. 


CHICAGO  CRAYON  CO.  v.  McNAMABA 
«t  al. 

(Kansas    City   Court    of    Appeals.      Missouri. 

March  29,  1909.    On  Rehearing, 

April  19,   1909.) 

1.  Masteb  and  Servant  (J  3*)— Contbaot  of 

ElIFLOYMENT — CONSTKUCTION. 

A  contract  of  employment,  binding  the 
employ^  to  act  as  district  manager  for  the  em- 
ployer for  a  specified  commission,  out  of  which 
he  must  pa^  his  subagents  and  defray  the  ex- 
penses of  himself  and  subagents,  and  requiring 
tlie  employer  to  make  advancement  if  the  em- 
ployg  had  not  sufficient  funds  of  bis  own  to 
carry  on  the  business  of  his  agents,  binds  the 
employ^  to  return  advancements  made  by  the 
employer. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Dec.  Dig.  (  3.*] 

2.  Pbincipal  and  Surety  (S  59*)— Contract 

OF   SnBETYSHIP^-CONSTBUCTlON. 

A  contract  of  a  surety  must  be  construed 
according  to  the  intent  of  the  parties,  though 
it  must  be  strictly  construed,  and  though  a  sure- 
ey  is  only  bound  to  the  extent  of  bis  agreement. 
[Ed.  Note. — For  other  cases,  see  Principal  and 
Surety,  Cent  Dig.  fi  103,  103^;  Dec.  Dig.  ( 
59.*] 

3.  Principal  and  Surety  (J  59*)— Cortract 
OF  Subetyshii«— Construction. 

Where  a  contract  of  suretyship  is  sus- 
ceptible of  two  constructions,  the  one  most 
favorable  to  the  secured  part^  should  be  adopt- 
ed, if  consistent  with  the  object  tor  which  the 
bond  is  given. 

[Eld.  Note.— For  other  cases,  see  Principal 
and  Surety,  Cent  Dig.  IS  103,  103 1^ ;  Dec. 
Dig.  S  59.»] 

Appeal  from  Circuit  Conrt  Bnchanan  Coun- 
ty;  Henry  M.  Ramey,  Judge. 

Action  by  the  Chicago  Crayon  Company 
against  John  J.  McNamara  and  others.  From 
a  judgment  for  defendants,  plaintiff  appeals. 
Reversed  and  remanded. 
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Spencer  ft  Landls,  for  appellant  Mytton 
&  Parkinson,  for  respondents. 

BBOADDUS,  P.  J.  This  Is  a  suit  by  plain- 
tiff against  J.  W.  Chapman,  as  principal,  and 
defendants  3.  J.  McNamara,  A.  J.  Gordon, 
and  D.  C.  Sampson,  as  his  sureties,  on  bis 
own  bond,  to  recover  the  snm  of  $461.84,  al- 
leged to  be  due  plaintiff  under  the  terms  of 
the  bond  and  the  contract  thereto  attached, 
for  money  furnished  Chapman  while  he  was 
acting  as  plaintiff's  agent  under  said  contract, 
and  for  materials  In  his  hands  furnished 
him  thereunder  for  which  he  failed  to  account 
to  the  plaintiff.  Chapman  not  being  a  resi- 
dent of  the  state  and  not  being  served  with 
notice  of  the  suit,  the  cause  was  tried  against 
the  sureties  alone. 

Under  the  contract  mentioned.  Chapman 
was  to  act  as  district  manager  for  plaintiff  in 
soliciting  orders  for  frames  and  enlargement 
of  portraits  on  his  own  account  and  through 
subagents.  He  was  to  receive  as  commission 
98  cents  per  point,  a  point  being  $1.98,  out  of 
which  he  was  to  pay  his  subagents  60  cents 
per  point  and  was  to  defray  the  expenses  of 
himself  and  subagents.  This  controversy 
arises  over  a  proper  construction  of  the  fol- 
lowing clauses  of  the  contract,  viz. :  "Second 
party  [Chapman]  shall  assume  all  responsi- 
bility for  all  money  advanced  to  or  collected 
by  crew  managers,  solicitors,  and  delivery- 
men  under  his  management  Second  party 
shall  not  be  allowed  to  hold  or  appropriate 
any  money  collected  for  goods  by  himself  or 
deliverymen.  When  funds  are  Inadequate  to 
carry  on  the  business,  first  party  is  expected 
to  furnish  the  same  from  Chicago  In  such 
Boms  as  first  party  deems  advisable.  £llther 
party  may,  at  any  time  they  deem  the  busi- 
ness unsafe  or  unprofitable,  terminate  this 
contract  by  giving  notice  to  that  effect,  and 
second  party  agrees,  in  the  event  of  such  ter- 
mination, to  turn  over  to  first  party  the  entire 
business  and  management  of  the  same,  Includ- 
ing all  subagents,  orders,  samples,  printed 
matter,  and  everything  pertaining  to  the  busi- 
ness, and  further  agrees  to  permit  first  party 
to  conduct  and  close  such  business  and  make 
final  setttlement  to  the  best  of  its  ability." 

The  conditions  of  the  bond  of  the  defend- 
ant sureties  are  as  follows:  "The  conditions 
of  this  obligation  are  such  that  whereas, 
John  Ward  Chapman  (principal)  has  been  ap- 
pointed and  has  agreed  to  act  as  district  man- 
ager for  said  Chicago  Crayon  Company  in  the 
state  of  Illinois,  or  such  territory  as  may  be 
matoally  agreed  upon,  and  Is  to  conduct  the 
business  for  and  on  behalf  of  said  Chicago 
Crayon  Company  in  accordance  with  the 
terms  and  provisions  of  the  above  contract 
between  the  said  principal  and  said  Chicago 
Crayon  Company :  Now,  therefore,  if  the  said 
John  Ward  Chaixnan  (principal)  shall  faith- 
fully perform  the  conditions  Imposed  upon 
him  by  the  above  contract  then  this  obliga- 
tion shall  be  void;  otherwise,  to  remain  in 
foil  force  and  effect" 


The  business  not  having  proved  satisfac- 
tory, it  was  terminated  by  the  parties.  Dur- 
ing the  course  of  Chapman's  employment  his 
funds  not  being  adequate  for  the  purpose  of 
carrying  on  the  business,  plaintiff  made  him 
advancements  for  that  purpose  as  provided 
by  the  contract  Chapman,  on  the  termina- 
tion of  his  agency,  turned  back  to  plaintiff  all 
the  material,  orders,  etc.,  in  his  possession; 
but  it  was  found  that  he  had  failed  to  pay 
back  to  plaintiff  $461.84  money  advanced  to 
him.  The  court  sitting  as  a  Jury,  found  and 
rendered  Judgment  for  defendant  upon  the 
theory  that  Chapman  was  not  bound  under 
his  contract  to  repay  said  advancements,  and 
therefore  there  was  no  breach  of  his  contract 
and  no  liability  Incurred  by  the  defendant 
sureties.    The  plaintiff  appealed. 

By  the  terms  of  the  contract  Chapman  was 
to  pay  his  own  expenses  and  that  of  his 
agents  in  the  business.  No  such  obligation 
rested  upon  the  plaintiff.  And  the  provision 
that  plaintiff  might  make  advancements  when 
he  had  not  suflbsient  funds  of  his  own  to  car- 
ry on  the  business  of  his  agency  is  to  be  in- 
terpreted merely  as  that  plaintiff  might  make 
a  loan  for  that  purpose,  which  by  every  rule 
of  reasonable  construction  he  was  to  pay 
back.  Although  the  contract  does  not  spe- 
cifically provide  that  he  was  to  return  to 
plaintiff  these  advancements,  It  is  clearly  im- 
plied that  he  was  to  do  so,  and  such  was  evi- 
dently the  Intention  of  the  parties.  If  Chap- 
man, the  principal,  was  bound  to  return  these 
advancements  under  his  contract,  defendants, 
as  sureties,  bound  themselves  to  plaintiff  that 
the  contract  in  that  respect  should  be  per- 
formed. 

Notwithstanding  the  contract  of  a  surety 
must  be  strictly  con6trued,  and  that  he  is 
only  bound  to  the  extent  that  he  has  agreed 
to  be  bound,  yet  Us  contract  must  be  con- 
strued, like  any  other  contract,  according  to 
the  Intention  of  the  parties.  It  is  said  that 
"a  surety  has  the  right  to  stand  upon  the 
strict  terms  of  his  obligation,  and  is  not  li- 
able unless  the  words  make  him  so ;  but,  be- 
yond this,  his  undertaking  must  be  construed, 
like  any  other  contract,  according  to  the  in- 
tention of  the  parties."  Springfield  Lighting 
Co.  T.  Hobart  98  Mo.  App.  227,  68  S.  W.  942; 
Falrbank  Co.  v.  Am.  Bond  &  Trust  Co.,  97 
Mo.  App.  205,  70  S.  W.  1096 ;  North  St  Louis 
B.  &  L.  Ass'n  V.  Obert  169  Mo.  507,  69  S.  W. 
1044.  It  is  held  that  if  the  contract  is  sus- 
ceptible of  two  constructions,  the  one  most 
favorable  to  the  secured  party  should  be 
adopted,  if  consistent  with  the  object  for 
which  the  bond  Is  given.  Hurley  v.  Fidelity 
ft  Dep.  Co.,  95  Mo.  App.  88,  68  S.  W.  95a  We 
believe  the  construction  we  have  given  the 
controct  is  fairly  consistent  with  the  object 
for  which  the  bond  was  given. 

As  there  is  no  dispute  as  to  the  evidence, 
the  cause  Is  reversed  and  remanded,  with  di- 
rections to  the  trial  court  to  enter  up  Judg- 
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ment  for  plaintiff  for  the  amount  of  Its  de- 
mand, with  interest.    All  concur. 

On  Motion  for  Rehearing  and  to  Modify 
Opinion. 

The  opinion  is  modified,  by  striking  out  the 
last  clause  of  the  opinion  and  Inserting  the 
following  words:  "Cause  reversed  and  re- 
manded."   All  concur. 


GLBASON  V.  CITY  OP  KIRKSVILLB. 

(Kansas    City    Court    of    Appeals.      Missouri. 

March  29,  1909.     Behearing  Denied 

April  19,  1909.) 

1.  MtJNICIPAI,    COBPOBATIONB    (|    827*)— PUB- 
LIO    IMFBOVEUENTS— LlABILrTT. 

To  bold  a  city  liable  for  grading  a  street 
by  a  fill  with  ingumcient  culverts,  and  thereby 
obstructing  the  flow  of  surface  water,  it  is  nec- 
essary to  show  that  the  work  was  directed  by 
an  ordinance  of  the  city. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Dec.  Dig.  |  827.*] 

2.  Nuisance  (S  10*)— Maintehahck  of  Nui- 

BANCK— LlABILITT. 

One  not  originally  responsible  for  the  erec- 
tion of  a  nuisance  is  not  liable  for  its  continu- 
ance, in  the  absence  of  notice  or  request  to 
abate  it 

[Ed.  Note.— For  other  cases,  see  Nuisance, 
(knt.  Dig.  (  41;   Dec.  Dig.  (  10.*] 

Error  to  Circnit  Court,  Adair  County; 
Nat  M.  Shelton,  Judge. 

Action  by  William  H.  Oleason  against  the 
City  of  KlrksvUle.  There  was  a  Judgment 
for  defendant,  and  plaintiff  brings  error. 
Affirmed. 

C.  Knox  and  A.  Doneghy,  for  plaintiff  in 
error.  Weatherby  &  Frank,  for  defendant  In 
error. 

ELLISON,  X  This  action  Is  for  damages 
alleged  to  have  been  caused  by  the  defend- 
ant, a  city  of  the  third  class,  constructing  a 
grade  by  a  fill  and  Insufficient  culverts  In  one 
of  Its  streets,  whereby  the  surface  water 
was  collected  and  became  foul  and  offensive, 
and  whereby,  at  times  of  rain,  It  would  be 
discharged  over  plaintiff's  abutting  property. 
At  the  close  of  the  trial  the  Jury  was  direct- 
ed to  find  for  the  defendant. 

There  was  no  ordinance  of  the  city  coun- 
cil directing  the  construction  of  the  work  In 
the  street,  and  plaintiff  claims  that  it  was 
on  that  ground  the  trial  court  directed  a  ver- 
dict. The  petition  alleges  the  work  was  neg- 
ligently done,  and  plaintiff  by  his  brief  seeks 
to  have  the  Judgment  against  him  reversed, 
and  the  cause  remanded  for  trial,  on  the 
ground  that  In  doing  the  work  a  nuisance 
was  created  and  maintained  by  the  city. 
But  there  was  no  ordinance  alleged  or  shown 
for  the  work,  and  therefore  under  the  ruling 
in  this  state  the  city  Is  not  liable  for  erect- 
ing or  constructing  the  work.  Stewart  v. 
City  of   Clinton,   79   Mo.   603;    Koeppen   v. 


City  of  Sedalla,  S»  Mo.  App.  648,  and  author- 
ities cited  in  each. 

But  plaintiff  claims  that  the  work  became 
a  nuisance,  and  that  it  was  so  permitted  to 
remain  and  continue,  and  by  so  doing  the 
city  became  liable  for  maintaining  a  nuisance. 
The  difficulty  with  plaintiff's  case  is  that,  as 
decided  by  the  Supreme  Court,  for  the  con- 
tinuance of  a  nuisance  by  one*  not  originally 
responsible  for  Its  erection,  there  must  l>e 
allegation  and  proof  of  a  notice  or  request 
to  abate  it,  and  neither  appeared  in  this 
case.  Rychllckl  v.  St.  Louis,  115  Mo.  662, 
22  S.  W.  908;  Martin  v.  City  of  St.  Joseph 
(decided  this  term)  117  8.  W.  94;  Martin- 
owsky  V.  Hannibal,  S5  Mo.  App.  70. 

So  we  have  a  case  where  the  city  was  not 
shown  to  be  liable  for  the  erection  of  the 
work,  and  if  we  concede,  under  the  line  of 
argument  advanced  by  plaintiff,  that  it  is 
nevertheless  liable  for  permitting  a  nuisance 
already  erected  to  continue,  then  there  Is 
lacking  the  request  to  abate  It  Authorities 
cited  by  plaintiff  do  not  meet  the  case  as 
presented. 

The  Judgment  is  atDrmed.    All  concur. 


DB  LAPP  V.  VAN  CLOSTER. 

(Kansas    City    Court    of   Appeals.      Missouri. 

March  29,  1909.    Rehearing  Denied  April 

19,  1909.) 

1.  INNKEBPEBS  (|  11*)— LOSS  OF  PbOPBBTT  OF 

Guest— LiABiLiTT  or  Innkeeper. 

An  innkeeper  is  liable  for  the  loss  of  valua- 
bles left  in  his  charge  by  his  guest  for  safe- 
keeping while  the  relation  of  innkeeper  and 
guest  continues. 

[Ed.  Note.— For  other  cases,  see  Innkeepers, 
Cent  Dig.  {  25;   Dec.  Dig.  i  11.*] 

2.  INNKEBPEBS     ({     8*)— "OUEST." 

A  guest  is  a  traveler  or  tiansient  comer 
who  puts  up  at  an  inn  for  a  lawful  purpose  to 
receive  its  customary  lodging  and  entertain- 
ment (quoting  Words  and  Phrases). 

[EkI.  Note.— For  other  cases,  see  Innkeepers, 
Cent  Dig,  ({  12,  13;    Dec.  Dig.  |  8.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  4,  pp.  3188-3191;    vol.  8^  p.  7676.] 

S.  INNKEEPKBS  (i  8*)— Who  Abb  Guests. 

Plaintiff  about  1  o'clock  at  night  registered 
at  defendant's  hotel,  and  was  assigned  to  a 
room  which  he  occupied  until  about  8  o'clock 
the  next  morning,  when  he  went  out  for  braak- 
fast.  In  the  afternoon  he  returned  and  slept 
in  his  room  for  a  few  hours,  surrendering  the 
key  at  supper  time.  Held,  that  he  became  a 
guest  of  the  hotel  when  he  registered  and  paid 
for  bis  lodging,  and  ceased  to  be  such  when 
he  surrendered  his  key  and  left  the  hotel  with- 
out intention  of  returning. 

[Ed.  Note.— For  other  cases,  see  Innkeepers, 
Cent  Dig.  M  12,  13;   Dec.  Dig.  t  &*] 

4.  Innkeepebs   (J   11*)  —  Loss   of  Guest's 

Pbopebtt. 

It  is  immaterial  as  affecting  an  Innkeep- 
er's liability  for  loss  of  a  guest's  property 
whether  the  guest  was  such  upon  the  American 
or  European  plan. 

[Ed.  Note.— For  other  cases,  see  Innkeepers, 
Cent  Dig.  H  17,  19;    Dec.  Dig.  |  11.*] 
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&    IRNKEEPEBS    (|     11*)   —  LOBS     Or    GOEST'S 

Pbopebtt — Actions— Evidence. 

E>7idence  held  to  show  that  a  guest  at  an 
ian  depoaited  money  for  safe-keeping  until  he 
ahonld  be  ready  to  take  a  trip,  and  not  for 
ita  security  while  he  might  be  a  guest  at  the 
inn.  and  not  entitled  to  recover  for  its  loss. 

[Ed.  Note.— For  other  cases,  see  Innkeepers, 
Cent.  Dig.  i  38^ :    Dec.  Dig.  |  11.*] 

Appeal  from  Circuit  Court,  Jackson  Coun- 
ty;  James  H.  Slover,  Judge. 

Action  by  Clyde  B.  De  Lapp  against  John 
H.  Van  CloBter.  Judgment  for  plaintiff,  and 
defendant  appeals.    Berersed. 

Meserrey  &  German  and  Cameron  L.  Orr, 
for  appellant  Ward,  Hadley  &  Neel,  for  re- 
spondent 

BROADDDS,  P.  J. '  This  Is  an  action  based 
upon  tlie  defendant's  liability  as  an  Inn- 
keeper. 

The  plaintiff  was  a  bartender  In  Kansas 
City,  but  was  unemployed  at  the  time  of  the 
occurrence  In  question.  He  was  a  married 
man  and  was  living  In  said  dty.  About 
June  10;  1907,  his  wife  went  on  a  visit  to 
Indiana,  and  during  a  part  of  the  time  of  her 
abe^ice  plaintiff  stayed  at  night  at  what  was 
known  as  the  Centropolis  Hotel,  and  took 
most  of  his  meals  there.  The  defendant  was 
the  lessee  and  proprietor  of  said  hotel,  which 
was  conducted  upon  both  the  American  and 
European  plans;  that  is  to  say,  a  person 
■topping  at  the  hotel  could  do  so  at  so  much 
per  day  for  a  room  and  meals,  which  is  what 
is  called  the  American  plan,  but  be  could 
also  be  accommodated.  If  he  chose,  by  paying 
for  a  room  and  buying  his  meals  at  the  hotel 
or  elsewhere,  to  suit  his  taste  and  conveni- 
ence, which  is  what  is  called  the  European 
plan.  The  plaintiff  had  to  his  credit  in  a 
bank  in  the  city  about  $1,500,  from  which  he 
had  withdrawn  |580  about  the  8th  or  10th  of 
June,  and  carried  the  same  upon  his  person 
until  the  17th  of  June.  It  appears  that  he 
had  withdrawn  this  money  for  use  on  a  visit 
he  contemplated  making  his  vrlfe  In  Indiana. 
About  1  o'clock  on  the  night  of  the  16th  day 
of  June  he  registered  at  defendant's  hotel, 
paid  50  cents,  and  was  assigned  to  a  room, 
which  he  took  possession  of  and  occupied  un- 
til about  8  o'clock  in  the  morning  of  June 
17tb,  when  his  brother  came  to  the  hotel  and 
went  up  to  his  room  and  awakened  him.  In 
about  one  hour  they  came  down,  when  the 
plaintiff  went  to  a  desk  in  defendant's  hotel 
and  aSked  a  clerk  of  the  defendant  to  hand 
him  an  envelope,  and,  when  same  had  been 
furnished,  he  took  $540  in  bills  from  his 
pocket  and  placed  In  it  and  handed  It  to  the 
clerk  for  safe-keeping.  The  clerk  In  return 
gave  him  a  slip  of  paper  on  which  were  writ- 
ten the  figures  and  words,  "6-17-07,  De 
Lapp,"  and  placed  the  package  in  the  drawer 
of  the  desk  which  had  a  lock.  Plaintiff  and 
his  brother  at  once  left  the  hotel,  and  went 
out  and  took  breakfast  at  the  Saratoga  Bes- 


taurant  In  the  afternoon  plaintiff  returned 
to  the  hotel  and  slept  in  his  room  for  a  few 
hours,  but  he  did  not  stay  at  the  hotel  on  the 
night  of  that  day.  Plaintiff  stated:  "I 
thought  I  might  use  the  room  the  next  night 
but  I  did  not  stay  at  the  hotel  the  next  night 
I  surrendered  the  key  to  that  room  at  supper 
time — at  6  o'clodc"  About  three  weeks  aft- 
erwards, when  he  got  ready  to  use  the  money 
on  his  contemplated  trip  to  Indiana,  he  ap- 
plied for  his  money,  and  it  was  not  to  be 
found.  At  the  time  plaintiff  made  the  deposit 
of  the  money,  a  clerk  of  the  defendant  by 
the  name  of  Williams  was  on  duty,  and  was 
the  person  who  received  the  package  and 
gave  in  return  the  slip  of  writing  mentioned. 
It  was  shown  that  plaintiff  asked  Williams 
to  put  the  package  In  the  safe  kept  for  the 
security  of  money  and  other  valuables,  but 
that  WUiiams  replied  that  he  did  not  have 
the  key,  that  defendant  had  it  and  that 
plaintiff  met  defendant  in  the  hotel  and 
called  his  attention  to  the  matter,  and  he 
said  that  he  would  see  to  it  himself.  It  was 
the  custom  of  the  hotel  at  about  7:30  o'clock 
p.  m.  each  day  to  have  the  desk  examined, 
and  packages  found  in  it  taken  out  and  plac- 
ed in  the  safe.  Defendant  had  no  personal 
recollection  of  the  matt»,  and  Williams  but 
little.  He  barely  remembered  the  occurrence, 
and  was  unable  to  make  any  definite  state- 
ment The  inference  to  be  derived  from  the 
circumstances  is  that  the  money  was  stolen 
some  time  before  the  hour  of  7:30  in  the 
evening,  the  usual  time  for  an  examination 
of  the  desk  for  valuables  to  be  placed  in  the 
8af&  In  fact  defendant  testified  that  It 
must  have  disappeared  between  the  two  per- 
iods ;  otherwise  it  would  have  been  discover- 
ed when  the  desk  was  searched  for  valuables, 
and  have  been  placed  in  the  safe.  The  Judg- 
ment was  for  the  plaintiff,  and  the  defendant 
appealed.  The  attorneys  of  the  respective 
parties  have  argued  the  cause  with  much 
ability  and  at  great  length,  but  as  we  view 
it  there  seem  to  be  but  two  main  questions 
for  our  determination.  It  must  be  conceded 
as  a  preliminary  that  the  law  is  that  an  Inn- 
keeper is  liable  for  the  loss  of  valuables  left 
In  his  charge  by  bis  guest  for  safe-keeping 
while  the  relation  of  innkeeper  and  guest 
continues. 

The  first  question  Is:  Was  the  plaintiff 
at  the  time  he  made  the  deposit  of  his  mon- 
ey a  guest  of  defendant's  hotel.  The  St. 
Louis  Court  of  Appeals  defines  a  guest  as 
follows:  "A  guest  is  a  transient  person,  who 
resorts  to,  and  is  received  at  an  inn  for  the 
purpose  of  obtaining  the  accommodations 
which  it  purports  to  afford."  Overstreet  v. 
Moser,  88  Mo.  App.  72.  In  some  instances  a 
guest  Is  defined  as  a  traveler  or  wayfarer. 
"Any  one  away  from  home  receiving  the  ac- 
commodations of  an  inn  as  a  traveler  is  a 
guest,  and  entitled  to  bold  the  Innkeeper 
responsible  as  such.    A  guest  is  a  traveler  or 
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transient  comer  wbo  puts  np  at  an  inn  for  a 
lawful  purpose  to  receive  Its  cflstomary  lodg- 
ing and  entertainment"  Words  and  Phrases. 
"A  guest  la  a  traveler  or  wayfarer  who  puts 
up  at  an  inn.  It  was  said  that  It  was  not 
now  deemed  essential  that  a  person  should 
have  come  from  a  distance  to  constitute  a 
guest  A  leading  case  holds  that  distance 
is  not  material,  and  that  a  townsman  or 
neighbor  may  be  a  traveler,  and  therefore  a 
gnest  as  well  as  he  who  came  from  a  dis- 
tance or  from  a  foreign  country."  Curtis  r. 
Murphy,  63  Wis.  4,  22  N.  W.  82.5,  63  Am.  Rep. 
242.  From  the  foregoing  we  believe  the  rule 
as  stated  In  Overstreet  ▼.  Moser,  supra,  Is  a 
proper  definition  of  what  It  takes  to  consti- 
tute a  guest  and  that  the  testimony  shows 
that  the  plaintiff  was  a  guest  of  the  defend- 
ant's hotel  when  he  registered  and  paid  for 
bis  lodging,  and  we  think  it  immaterial 
whether  be  became  such  upon  the  Anferlcan 
or  European  custom.  It  is  reasonably  clear 
that  when  the  plaintiff  surrendered  the  key 
to  his  room  at  6  o'clock  p.  m.  of  June  17th, 
and  left  without  returning,  he  ceased  to  be 
a  gnest  of  the  inn.  The  fact  that  he  had 
paid  for  his  room  for  24  hours,  which  would 
carry  the  time  up  to  midnight,  is  of  no  sig- 
nificance In  determining  the  question  of 
whether  be  was  a  guest  of  the  inn  if  before 
the  expiration  of  that  time  he  had  left  the 
inn  without  any  intention  of  returning  to  it 
The  fact  that  he  did  not  Intend  to  return, 
and  did  not  in  fact  do  so,  it  seems  to  ns  is 
conclusive  on  that  question. 

Therefore  instruction  numbered  III,  given 
for  plaintiff,  to  the  effect  that  he  continued 
to  be  a  guest  of  the  inn  until  the  time  ex- 
pires for  which  he  had  paid  for  the  accom- 
modation of  the  hotel,  was  erroneous  and 
misleading,  as  the  jury  might  well  have  con- 
cluded from  the  language  used  that  he  was 
to  be  considered  a  gnest  for  so  long  as  he 
had  paid  for  the  use  of  the  room.  We  can- 
not conceive  how  one  could  be  considered  the 
guest  of  an  inn  without  being  an  inmate  at 
the  time  or  temporarily  absent  intending  to 
return.  The  vice  of  the  instruction  is  glar- 
ing when  we  come  to  consider  that  the  evi- 
dence shows  that  the  money  must  have  dis- 
appeared between  the  time  of  its  deposit 
with  the  clerk  and  7:30  o'clock  p.  m.  of  the 
day.  As  plaintiff  discontinued  his  relation 
as  guest  at  6  o'clock  p.  m.,  and  if  the  money 
was  taken  after  that  time  and  between  7:30 
o'clock  and  that  time,  defendant  would  not 
be  liable  for  the  loss,  as  the  plaintiff  would 
not  be  bis  guest  And,  as  it  would  be  a  mat- 
ter of  conjecture  as  to  what  time  the  money 
did  disappear,  whether  before  or  after  6 
o'clock  p.  m.,  the  plaintiff  was  not  entitled  to 
go  to  the  jury  notwithstanding  the  instruc- 
tion had  been  properly  framed.  We  are  per- 
suaded that  the  plaintiff  as  a  matter  of  fact 
did  not  make  the  deposit  for  its  security 
while  he  might   be  defendant's  guest  but 


that  he  deposited  it  on  call  or  until  he  should 
be  ready  to  make  his  visit  to  Indiana.  The 
evidence  seems  to  be  conclusive  on  this 
phase  of  the  case.  He  bad  been  carrying 
the  money  around  on  his  person  for  about  a 
week  previous,  had  it  with  him  when  he 
went  to  bed  on  the  night  of  June  16th,  de- 
posited it  on  the  following  morning,  and 
made  no  inquiry  or  call  for  it  until  three 
weeks  afterward.  A  man  under  such  circum- 
stances would  not  likely  have  made  the  de- 
posit as  a  matter  of  security  while  a  guest 
of  the  inn. 

Viewing  the  case  in  all  its  aspects,  we  feel 
compelled  to  hold  that  the  plaintiff  was  not 
entitled  to  recover.    All  concur. 


STATE  ex  rel.  VANDBRBURG  v.  BIDWEIil^ 
Justice  of  the  Peace,  et  al. 

(Kansas    City    Court    of    Appeals.      MissourL 

March  29,  1909.     Rehearing  Denied  April 

19,  1909.) 

1.  Justices  or  thi   Peace  (J   124*)— Juna- 

MENT— CONTOBiajT  TO   VeBDICT. 

Where  a  verdict  in  a  Justice's  coart  was 
simply  for  plaintiff  without  assessing  any 
amount  of  recovery,  it  must  be  assumed  that 
the  jury  did  not  intend  to  find  for  plaintiff 
in  any  sum,  and  the  entry  by  the  Justice  of 
a  judgment  on  the  verdict  tor  the  sum  demand- 
ed   in    plaintiff's    statement    was    void. 

[EM.  Note.— For  other  cases,  see  Justices  of 
the  Peace,  Cent.  Dig.  {  389;   Dec  Dig.  §  124.»] 

2.  Justices  or  Tsnt  Peace  (§  124*)— Vkbdict 
FOB  Plaintiff  Not  Desionatino  Amouht 
—Judgment  fob  Defendant. 

Under  Rev.  St  1899,  i  4008  (Ann.  St. 
1906,  p.  2180),  providing  that  a  Judgment  for 
defendant  shall  be  rendered  in  a  Justice's  court 
if  no  sum  shall  be  found  by  the  verdict  or  by 
the  decision  of  the  Justice  in  favor  of  plaintiff, 
a  jodgment  for  defendant  must  be  entered  on  a 
verdict  for  plaintiff  not  assessing  any  amount 
of  recovery. 

[Ed.  Note.— For  other  cases,  see  Justices  of 
the  Peace,  Cent  Dig.  (  389;   Dec.  Dig.  §  124.*] 

8.  Justices  of  thi  Peace  (f   124*)— Judq- 

MENT— ENTBT. 

The  duty  of  a  justice  of  the  peace  to  enter 
judgment  on  a  verdict  is  purely  mmiaterial,  and 
his  failure  to  enter  the  right  Judgment  does 
not  deprive  the  verdict  of  any  of  its  force. 

[Ed.  Note. — For  other  cases,  see  Justices  of 
the  Peace,  Cent  Dig.  g  389;   Dec.  Dig.  §  124.»] 

4.  Mandamus  (J  51*)— Qbounds  of  Relief — 
Justice  of  the  Peace— Entby  of  Judo- 
ment. 

Mandamus  is  a  proper  remedy   to  compel 

a  Justice  of  the  peace  to  perform  the  ministerial 

duty  of  entering  formal  judgment  on  a  verdict 
[Ed.  Note.— For  other  cases,  see  Mandamus, 

Cent.  Dig.  i  100;   Dec.  Dig.  |  61.*] 

Appeal  from  Circuit  Court,  Carroll  Coun- 
ty; John  P.  Butler,  Judge. 

Petition  by  the  State,  on  relation  of  Al- 
fred Vanderburg,  against  M.  C.  Bidwell, 
Justice  of  the  Peace,  and  another.  Judg^ 
ment  for  defendants,  and  relator  appeals. 
Reversed  and  remanded,  with  directions. 
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Gay  Whiteman  and  Busby  k  Bnsby,  for 
appellant.    W.  A.  Franken,  for  respondents. 

JOHNSON,  J.    Relator  filed  bis  pettU(m 
In  the  circuit  court  of  Carroll  connty  for  a 
writ  of  mandamus  to  compel  defendant  Bid- 
well,  a  Justice  of  the  peace  of  Egypt  town- 
ship, Carroll  county,  to  accept  and  treat  a 
verdict  returned  by  a  jury  In  a  cause  tried 
before  said  defendant,  wherein  relator  was 
defendant,  as  a  verdict  in  favor  of  relator, 
and  to  enter  Judgment  on  bis  docket  for  re- 
lator, and  to  compel  the  defendant  Lovell, 
the  constable  of  said,  township,  to  receive 
and  levy  an  execution  when  Issued  on  such 
Judgment    The  facts  disclosed  by  the  alter- 
native writ  Issued  by  the  court  and  defend- 
ants'  return   thereto  are  as  follows:     On 
September   2,    1907,   William    M.    Fulcher 
brought  snlt  against  Alfred  Yanderburg,  the 
relator,  before  defendant  Bldwell  to  recover 
the  purchase  price  of  a  hog,  which  he  alleg- 
ed In  bis  statement  he  sold  to  Yanderborg 
for  $17.    No  counterclaim  or  set-off  was  in- 
terposed by  defendant  at  the  trial,  which 
occurred  September  26,  1907.    The  trial  was 
to  a  Jury,  and  the  following  verdict  was  re- 
turned:   "We,  the  Jury,  find  our  verdict  for 
plaintifT.     J.  W.  Bowles,  Foreman."     This 
verdict  was  received  by  the  Justice,  enterec 
on  his  docket  as  the  verdict  of  the  Jury,  and 
the  Jury  was  discharged.    The  Justice  then, 
over  the  objection  of  relator,  entered  Judg- 
ment on  bis  docket  for  I^ilcher  In  the  sum 
of  $17,  and  on  October  21,  1907,  issued  an 
execution  on  said  Judgment  and  delivered 
it  to  the  defendant  constable,  who  was  pro- 
ceeding to  execute  the  writ  when  the  pres- 
ent suit  was  begun.    It  Is  alleged  in  the  re- 
tam:     "The  said  Jury  aimed  and  Intended 
thereby  to  find  for  the  plaintiff  therein  and 
against  the  defendant  In  tbe  sum   of  $17, 
tbat  said  verdict  was  publicly  delivered  to 
and  received  by  the  defendant  Bldwell,  that 
defendant   Bldwell    understood    and    inter- 
preted said  verdict  as  finding  for  the  plain- 
tiff   therein    and    against    tbe    defendant 
therein  in  tbe  sum  of  $17,  and  thereupon 
discharged  the  Jury  finally.    Defendants  fur- 
ther state:    That  the  said  Jury  did  not  re- 
fuse to  find  any  sum  In  favor  of  the  plain- 
tiff therein,  but,  on  the  contrary,  they  duly 
agreed  upon  a  verdict  In  favor  of  the  plain- 
tiff therein  and  against  tbe  defendant  there- 
in, in  the  sum  of  $17;   that  at  the  time  of 
delivering  said  verdict  to  tbe  Justice,  said 
Jury,  and  each  and  every  member  thereof, 
understood  and  regarded  their  verdict.  In 
the  form  aforesaid,  as  finding  for  the  plain- 
tiff therein  and  against  tbe  defendant  there- 
in in  the  sum  of  $17,  and  they  continued  to 
so  regard  it  up  to  and  after  their  discharge ; 
that  the  failure  of  said  Jury  to  insert  the 
said  amount  In  theh:  said  written  verdict 
was  due  solely  to  a  lack  of  Information  on 
their   part  that   such   was   necessary    and 
proper."     A  motion  for  Judgment  on  the 


pleadings  was  filed  by  relator  and  overruled 
by  the  court,  after  which  the  following  Judg- 
ment was  entered:  "Come  the  respective 
parties  by  their  attorneys  and  this  cause 
coming  on  for  hearing  before  the  court  upon 
plaintiff's  alternative  writ  of  mandamus 
issued  by  the  Judge  of  this  court  In  vacation, 
and  upon  defendants'  return  to  said  alterna- 
tive writ,  and  upon  tbe  evidence  adduced 
both  by  relator  and  by  the  defendants,  the 
court  doth  order,  adjudge,  and  decree  that 
the  peremptory  writ  of  mandamus  prayed 
for  by  relator  against  the  defendants,  M.  0. 
Bldwell  and  J.  T.  Lovell,  be  denied,  except 
as  hereinafter  directed.  It  Is  ordered  by  the 
court  that  said  J.  T.  Lovell,  constable,  is 
hereby  commanded  to  return  the  execution 
issued  by  M.  C.  Bldwell,  in  case  of  William 
Fulcher,  plaintiff,  against  Alfred  Yander- 
burg, for  tbe  sum  of  $17  and  costs  on  a 
purported  Judgment  of  M.  C.  Bldwell,  Jus- 
tice of  the  peace.  In  favor  of  William  Ful- 
cher, and  against  Alfred  Yanderburg,  on 
the  26th  day  of  September,  1907,  without 
further  executing  the  same;  and  the  said 
M.  C.  Bldwell  is  here  ordered  and  command- 
ed to  refrain  from  Issuing  any  further  exe- 
cution on  said  purported  judgment,  and 
upon  receipt  of  this  mandate  is  commanded 
to  set  aside  his  docket  entries  of  Judgment 
In  said  cause  and  disregard  the  alleged  ver- 
dict of  the  Jury  upon  which  said  Judgment 
was  founded  and  then  redocket  the  said 
cause  for  .trial  and  set  the  cause  for  trial 
and  give  10  days'  notice  In  writing  to  each 
party  of  the  day  when  said  cause  will  be 
tried  before  him  and  then  proceed  to  tbe 
trial  of  said  cause.  It  Is  adjudged  that  the 
costs  of  this  proceeding  In  mandamus  shall 
go  in  the  original  case."  After  bis  motions 
for  a  new  trial  and  in  arrest  of  Judgment 
were  filed  and  overruled  by  the  court,  the 
relator  brought  tbe  case  here  by  appeal. 

We  shall  treat  as  admitted  the  fact  alleg- 
ed In  tbe  return  that  the  real  purpose  of 
tbe  Jury  was  to  find  for  plaintiff  In  the  sum 
of  $17;  but,  since  the  verdict  on  Its  face  ex- 
presses no  such  purpose,  we  do  not  think 
any  effect  should  be  given  this  fact  In  the 
present  state  of  the  record.  Defendants 
argue  that  the  rules  giving  to  a  court  of 
record  tbe  power  to  amend  a  verdict  to  ex- 
press the  manifest  Intention  of  the  Jury  (Ac- 
ton V.  Dooley,  16  Mo.  App.  441;  Hary  v. 
Speer,  120  Mo.  App.  556,  97  S.  W.  228)  may 
likewise  be  exercised  by  Inferior  statutory 
courts  In  the  furtherance  of  Justice.  It 
sufficiently  answers  this  argument  to  say 
that  defendant  Justice  did  not  attempt  to 
amend  the  verdict,  and  therefore  the  ques- 
tion of  bis  right  to  amend  is  not  before  us. 
He  received  and  recorded  the  verdict  as 
the  Jury  returned  It  and  then,  guided  by  bis 
own  Interpretation  of  It,  entered  Judgment 
for  tbe  plaintiff  in  the  sum  demanded  In  the 
statement.  In  such  state  of  the  record,  the 
verdict  should  be  accepted  as  conclusively 


Digitized  by 


Google 


124 


US  BOUTHWBSTEBN  RSPORTBB. 


(Ite. 


expressing  the  real  purpose  of  the  Jury,  and, 
since  It  does  not  assess  the  amount  of  the 
recovery,  we  must  assume  that  the  Jury  did 
not  Intend  to  find  for  the  plaintiff  In  any 
sum.  These  considerations  Impel  ns  to  hold 
that  the  attempted  assessment  of  an  amount 
In  the  Jndgrment  entered  by  the  Justice  was 
a  clear  Invasion  of  the  province  of  the  Jury, 
and  as  such  was  wholly  nugatory. 

The  learned  trial  Jadge  evidently  so  held, 
but  we  think  he  fell  into  error  In  treating 
the  verdict  as  void,  as  he  must  have  done  In 
ordering  the  Justice  to  redocket  and  retry 
the  case  as  though  no  verdict  had  been  re- 
turned. We  concede  for  argument  that  In 
an  action  on  contract  for  the  recovery  of 
money  only,  tried  in  the  circuit  court,  a  ver- 
dict for  the  plaintiff  which  fails  to  state 
the  amount  of  the  recovery  Is  insufficient 
to  support  a  Judgment  and  should  be  treated 
as  a  nullity.  In  such  cases  the  amount  of 
the  recovery  is  one  of  the  vital  issues,  and 
the  verdict  must  respond  to  all  of  the  issues 
submitted  to  the  Jury.  Ryors  v.  Prior,  31 
Mo.  App.  5S5.  But  a  different  rule  has  been 
prescribed  by  statute  for  cases  tried  In  Jus- 
tice courts.  Section  4008,  Rev.  St  1899 
(Ann.  St.  1906,  p.  2189),  provides:  "Judg- 
ment for  the  defendant,  with  costs,  shall  be 
rendered  whenever  a  trial  or  hearing  has 
been  had  and  no  sum  shall  be  found  by 
the  verdict  of  the  Jury  or  by  the  decision  of 
the  Justice  in  favor  of  the  plaintiff."  This 
statute  treats  a  verdict,  deficient  in  the  re- 
spect under  consideration,  as  no  verdict  for 
the  plaintiff,  doubtless  because  of  its  fallore 
to  pronounce  on  one  of  the  essential  Issues 


of  the  case,  bat  In  effect  as  a  finding  and 
verdict  for  the  defendant  We  perceive  no 
reasoq  in  law  for  refusing  to  give  effect  to 
this  statute.  It  construed  the  verdict  In  the 
present  case,  and,  observing  its  requirement, 
the  defendant  Justice  should  have  entered 
Judgment  for  the  relator.  The  failure  of  the 
Justice  to  enter  the  right  Judgment  on  his 
docket  did  not  deprive  the  verdict  of  any 
of  its  force.  The  duty  of  a  Justice  to  enter 
Judgment  on  a  verdict  Is  purely  minlsterlaL 
From  the  moment  the  verdict  is  entered  on 
the  Justice  docket  it  possesses  all  the  force 
and  effect  of  a  formal  Judgment  Morse  v. 
Brownfleld,  27  Mo.  224;  Hazeltlne  v.  Reusch, 
61  Mo.  SO;  Giett  v.  McGannon,  74  Mo.  App. 
209.  Under  this  rule  the  verdict,  when  en- 
tered by  defendant  Justice,  ipso  facto  be- 
came a  Judgment  in  favor  of  the  relator  by 
virtue  of  the  provisions  of  section  4008.  A 
right  to  appeal  from  that  Judgment  Inured 
to  the  plaintiff  Fulcher.  As  that  right  was 
not  exercised  in  the  time  prescribed  by  law, 
it  follows  that  the  Judgment  now  Is  final. 
Relator  is  entitled  to  the  performance  by 
the  defendant  Justice  of  the  ministerial  duty 
of  entering  formal  Judgment  In  his  favor 
and  to  the  other  relief  he  seeks  In  his  petl- 
tion.  Mandamus  Is  a  proper  remedy  in  a 
case  of  this  character.  State  ex  rel.  v.  Clay- 
ton,  34  Mo.  App.  563 ;  State  ex  rei.  t.  Cline, 
86  Mo.  App.  628;  State  ex  rel.  v.  Adams,  76 
Mo.  605 ;  State  ex  rel.  v.  Homer,  86  Mo.  71. 
The  Judgment  is  reversed,  and  the  cause 
remanded,  with  directions  to  award  a  per- 
emptory writ  In  conformity  with  the  views 
expressed.    All  concnr. 
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BIGGINS  T.  OUI<F,  a  ft  S.  F.  BY.  CO. 

(Sapreme  Court  of  Texas.    April  21,  1909.) 

L  Assault  and  Battbbt  (I  8*)— Aonow— Rb- 

COVEBT    FOB    NSQUOENCE. 

The  intent  to  injure  is  tiie  gist  of  an  as- 
■aalt  and  tiatteir,  so  that  under  a  complaint 
therefor  there  can  l>e  no  recovery  for  injury 
from  an  accidental,  thongh  negligent,  act. 

[Ed.  Kote.— For  other  cases,  see  Assault  and 
Battery,  Cent.  Dig.  i  2;   Dec.  Dig.  |  3.*] 

2.  Appsai.  and  £bbob  (S  712*)— Rbcobd— Af- 

FiBitATiVB  Showing  of  Ebbob. 

The  record  does  not,  as  it  must,  affirma- 
tiTely  show  error  in  exdnsion  of  evidence  to 
affect  credibility  of  defendant's  witness  C,  for 
whose  shooting  of  plaintifF  action  for  assault 
and  battery  was  brought,  and  which  shooting 
witness  testified  was  accidental,  where,  for 
all  the  record  shows,  the  Indictment  charging 
witnesB  with  assault  with  intent  to  murder 
plaintiff,  which  was  sought  to  be  introduced, 
might  have  been  founded  on  a  different  trans- 
actioB,  and  it  is  not  made  to  appear,  or  offered 
to  be  shown,  that  witness,  when  testifying,  knew 
that  the  Indictment  had  been  found  for  such 
Aooting,  if  such  was  the  fact 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Dec.  Dig.  |  712.*] 

Error  from  Court  of  Civil  Aj^eals  of  Sixtb 
Snpreme  Judicial  District 

Action  by  O'Flnley  Biggins,  by  next  friend, 
against  tbe  Gulf,  Colorado  &  Santa  V6  Rail- 
way Company.  Judgment  for  defendant 
Was  afBrmed  by  tbe  Court  of  Civil  Appeals 
(110  S.  W.  B61),  and  plaintiff  brings  error. 
Affirmed. 

Flummer  &  Haynes,  for  plaintiff  in  error. 
H.  P.  Brown,  P.  Lomaz,  Terry,  Cavln,  & 
Mills  and  Cbas.  K.  Lee,  for  defendant  In 
error. 

WILLIAMS,  J.  The  plaintiff  in  error 
8n«d  for  damages  for  an  assault  and  bat- 
tery alleged  to  have  been  committed  upon 
bian  by  a  watchman  in  the  employment  of 
tli«  defendant  in  error  by  abooting  him  with 
a  pistol.  There  was  evidence  at  the  trial 
tending  to  show  each  of  the  following  states 
of  fact:  (1)  That  the  watchman  fired  the 
shot  with  the  Intent  to  hit  plaintiff;  (2) 
that  he  discharged  the  pistol  purpoeely,  not 
with  the  Intent  to  hit  plaintiff,  whom  be 
was  pursuing,  but  with  tbe  Intent  to  fright- 
en and  cause  him  to  stop;  (3)  that  tbe  pistol 
was  accidentally  discharged  as  the  watch- 
man was  climbing  up  a  banls  in  pursuit  of 
tbe  plaintiff. 

The  charge  of  the  trial  court  authorized 
a  recovery  by  plaintiff  If  the  jury,  in  addi- 
tion to  other  facts,  which  need  not  be  stat- 
ed, should  find  either  of  tbe  two  facts  first 
stated  to  have  existed.  It  further  instruct- 
ed. In  substance,  that  if  the  discharge  of  tbe 
pistol  was  unintentional  and  purely  acci- 
dental the  plaintiff  could  not  recover.  The 
plaintiff,  by  a  requested  charge,  sought  to 
have  the  Jury  instructed,  in  substance,  tbat 
if  the  watchman  shot  plaintiff  either  inten- 
tionally or  In  a  negligent  manner  in  the 


discharge  of  bis  duties  they  should  find  for 
plaintiff.  This  requested  Instruction  stated 
a  correct  proposition  of  law;  bnt,  as  was 
held  by  tbe  Court  of  Civil  Appeals,  tbe 
ground  of  recovery  for  negligence  was  not 
within  the  scope  of  plaintiff's  petition.  It 
alleged  nothing  but  an  assault  and  battery 
to  characterize  the  shooting  as  unlawful 
and  wrongful.  An  intent  to  injure  is  tbe 
gist  of  an  assault  and  battery,  and  the  suit 
was,  therefore,  for  an  intentional  and  will- 
ful act  not  otberwlse  alleged  to  have  been 
wrongful.  If  tbe  only  fact  alleged  to  make 
it  unlawful  did  not  exist,  tbere  was  no 
basis  in  tbe  pleading  for  finding  it  to  have 
been  wrongful  because  of  other  facts  not 
stated.  There  are  defenses  which  could 
be  made  to  a  charge  of  a  negligent  inflicting 
of  sucb  an  Injury,  such  as  contributory 
negligence,  which  would  be  no  answer  to 
an  action  for  an  Intentional  act.  Tbe  de- 
fendant was  not  notified  by  the  petition  to 
come  prepared  to  meet  a  case  different  from 
that  alleged.  4  Thompson  on  Neg.  f  7465. 
The  court,  therefore,  did  not  err  in  charg- 
ing as  it  did  and  in  refusing  the  requested 
instruction. 

Another  assignment,  upon  which  the  writ 
of  error  was  granted,  complains  of  the  ex- 
clusion of  evidence  offered  by  tbe  plaintiff. 
Cburchwell,  tbe  watchman  whose  act  is  In 
question,  was  a  witness  for  defendant,  and 
testified,  among  other  things,  tbat  tbe  shoot- 
ing was  accidental.  To  affect  his  credibility 
tbe  plaintiff  made  tbe  offer  as  shown  by 
the  following  extract  from  tbe  stenogra- 
pher's transcript,  which  Is  all  that  appears 
from  tbe  record  upon  the  point:  "Plaintiff 
introduced  in  evidence  tbe  bill  of  Indictment 
found  by  tbe  grand  jury  of  Johnson  county 
against  Joe  Cburchwell,  charging  blm  with 
an  assault  with  intent  to  murder  O'Flnley 
Biggins  on  tbe  7th  day  of  January,  1906;  said 
Indictment  being  filed  in  the  district  court 
of  Johnson  county,  Tex.,  on  tbe  27tb  day  of 
January,  1906.  This  was  offered  as  affect- 
ing the  credibility  of  the  witness  Cburch- 
well, and  to  show  motive  as  to  why  he  bad 
sworn  as  he  did.  Court:  I  don't  think  that 
Is  admissible,  and  I  exclude  it  from  the  rec- 
ord.- I  will  state  in  tbe  bill  of  exceptions 
that  the  case  is  still  pending  in  court  Coun- 
sel for  plaintiff  excepted  to  the  ruling  of 
the  court"  It  will  be  seen  that  neither  the 
paper  called  an  Indictment  nor  tbe  objec- 
tions urged  to  it  are  set  out.  Why  it  was 
excluded  does  not  appear.  For  all  the  rec- 
ord shows,  tbe  indictment  may  have  been 
founded  on  a  different  transaction  from  that 
here  in  question,  and  there  may  have  been 
other  objections  to  its  admission  which  we 
cannot  see  from  what  is  presented.  It  was 
not  made  to  appear,  nor  did  tbe  plaintiff 
offer  to  show,  that  tbe  witness,  when  bis 
deposition  was  taken,  knew  tbat  an  indict- 
ment had  been  found  against  him  for  the 
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shooting  nnder  Investigation,  if  such  was 
the  fact  Error  In  snch  a  ruling  must  be 
made  to  appear  afflrmatively;  the  presnmp- 
tlon  being  that  the  court  ruled  correctly. 
Hence  we  cannot  sustain  this  assignment. 
AIQrmed. 


FINE  T.  ROBISON,  Land  Com'r. 
(Supreme   Court   of  Texas.     April   14,  1909.) 

Public  Lands  ((   173*)  —  Disposition   bt 

State — Souooi.  Lands. 

Under  Laws  1905,  p.  160,  c.  103,  S  2,  pro- 
viding that,  on  the  expiration  or  cancellation  of 
a  lease  of  school  or  asylum  lands,  the  Land 
Commissioner  shall  fix  a  date  not  less  than  90 
days  on  and  after  which  application  for  pur- 
chase may  be  filed,  and  that  the  land  shall  not 
be  for  sale  until  after  such  date,  an  applica- 
tion for  the  purchase  of  such  land  filed  be- 
fore the  date  so  fixed  is  void. 

[Ed.  Note.— For  other  cases,  see  Public  Lands, 
Dec.  Dig.  §  173.*] 

Original  petition,  on  the  relation  of  J.  H. 
Fine,  for  mandamus  against  J.  T.  Robison, 
Commissioner  of  the  Land  OfiSce.  Petition 
denied. 

D.  E.  Simmons,  D.  W.  Doom,  D.  H.  Doom, 
and  J.  D.  Cifnnlngham,  for  relator.  R.  V. 
DaTldson,  Atty.  Gen.,  and  Wm.  E.  Hawkins, 
Asst.  Atty.  Gen.,  for  respondent 

BROWN,  7.  On  the  10th  day  of  January, 
1900,  being  qualified  to  purchase  public 
school  lands  of  the  state,  the  relator  made 
application  to  the  Commissioner  of  the  Gen- 
eral Land  Office  for  the  purchase  of  sec- 
tions 18  and  19,  in  block  A-47,  Andrews  coun- 
ty. The  applicant  compiled  In  all  respects 
with  the  requirements  of  the  statute,  and  It 
is  unnecessary  to  detail  the  facts  here.  An- 
drews county  was  unorganized,  and  was  at- 
tached to  Martin  county  for  Judicial  pur- 
poses. On  the  1st  day  of  July,  1899,  the 
Commissioner  of  the  General  Land  Office 
leased  the  lands  in  question  for  10  years  to 
Thos.  Newman,  who  paid  the  lease  money 
on  the  same  regularly  until  the  Ist  day  of 
July,  1908,  when  the  owner  of  the  lease  fail- 
ed to  pay  the  lease  money,  and,  on  the  ISth 
day  of  October,  1908,  the  Commissioner  de- 
clared the  lease  void,  and  notified  the  coun- 
ty clerk  of  Martin  county  of  the  cancella- 
tion of  the  lease,  and  that  the  land  would 
be  on  the  market  on  the  18th  day  of  Febru- 
ary, 1909.  When  relator's  application  was 
made,  on  the  10th  day  of  January,  1909,  the 
Commissioner  of  the  General  Land  Office 
rejected  it,  because  the  land  was  not  on  the 
market  at  the  time  the  application  was 
made.  The  Commissioner  filed  his  answer 
to  this  petition  for  mandamus,  setting  up 
the  facts  as  stated  above,  and  the  issue  la 
■whether  by  operation  of  law  the  land  was 
placed  upon  the  market  without  any  action 
on  the  part  of  the  Commissioner. 

The  second  section  of  an  act  of  the  Legis- 


lature approved  April  15,  19(K5,  providing  for 
the  sale  and  lease  of  school  and  asylum 
landS)  being  chapter  103,  p.  169,  of  the  Laws 
of  the  Twenty-Ninth  Legislature,  prescribes 
the  rule  by  which  this  case  Is  to  be  decided 
as  follows:  "In  cases  where  lands  are  now 
leased  or  may  be  hereafter  leased  and  the 
same  shall  come  on  the  market  by  reason 
of  the  expiration  of  such  lease,  it  shall  be 
the  duty  of  Commissioner  to  notify  the 
county  clerk  ninety  days,  when  practicable, 
before  the  expiration  of  such  lease,  of  the 
date  of  sych  expiration.  When  a  lease  Is 
for  any  cause  canceled,  he  shall  notify  the 
county  clerk  of  that  fact  and  fix  a  date  not 
less  than  ninety  days  thereafter  on  and 
after  which  applications  to  purchase  may 
be  filed.  'All  notices  of  expiration  and  can- 
cellation of  leases  shall  be  forthwith  record- 
ed  as  required  for  notices  of  classification 
and  valuation.  The  Commissioner  shall 
adopt  such  means  as  may  be  at  his  com- 
mand that  win  give  the  widest  publicity  as 
to  when  land  will  be  on  the  market  for  sale 
by  reason  of  expiration  of  any  lease.  Such 
publicity  shall,  when  practicable,  be  given 
ninety  days  in  advance  of  such  expiration. 
When  a  lease  is  canceled  for  any  cause,  the 
land  shall  not  be  for  sale  until  ninety  days 
thereafter.  Immediately  after  the  cancel- 
lation of  a  lease  or  leases  the  Commissioner 
shall  proceed  to  give  publicity  to  the  fact, 
the  same  as  is  herein  required  with  ref- 
erence to  publicity  of  expiring  leases.  If 
there  are  no  other  satisfactory  or  sufficient 
means  at  the  command  of  the  Commission- 
er that  will  give  the  necessary  publicity,  he 
shall  have  printed  at  the  expense  of  the 
state,  to  be  paid  out  of  the  appropriation 
for  public  printing,  a  list  or  lists  of  the  lands 
and  send  them  out  in  the  mall  and  to  every 
person  requesting  them.  Such  lists  shall 
also  contain  a  brief  statement  as  to  how  one 
shall  proceed  to  purchase  the  land." 

Upon  cancellation  of  the  lease  it  was 
made  the  duty  of  the  Commissioner  of  the 
General  Land  Office  to  notify  the  county 
clerk  of  Martin  county  of  that  fact,  whlcb 
he  did.  It  was  also  his  duty  at  the  same 
time  to  fix  a  date  on  which  applications 
might  be  filed  in  the  land  office  to  purchase 
the  land,  and  this  he  did  also.  The  only 
limitation  placed  upon  the  time  when  appli- 
cations might  be  filed  for  its  purchase  was 
that  it  should  not  be  less  than  90  days.  The 
time  beyond  90  days  was  left  to  the  dis- 
cretion of  the  Commissioner,  In  order  that 
be  might  give  suitable  and  necessary  pub- 
licity to  the  fact  that  the  land  was  on  tbe 
market  and  thereby  secure  the  benefit  of 
competition  among  the  different  persons  who 
might  wish  to  purchase.  In  this  instance 
purchasers  had  no  right  to  present  their 
applications  until  the  date  fixed  by  the  Com- 
missioner, which  was  the  18th  day  of  Feb- 
ruary, 1909,  and,  the  relator  having  present- 
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ed  his  appllcatlona  at  a  time  when  the  land 
was  not  on  the  market  for  sale,  the  Commis- 
sioner rightly  rejected  them. 

It  is  therefore  ordered  that  the  petition 
for  writ  of  mandamus  be  refused,  and  that 
the  relator  pay  all  costs  of  this  proceeding. 


TEXABEANA  &  FT.  8.  BT.  CO.  ▼.  ANDER- 
SON. 
(Supreme  Conrt  of  Texas.    April  14,  1909.) 
Masteb   ahd   Servant   (i    180*)— Ikjubt  to 

SkBVART— EZCEFTIOH    TO    FeI<L0W    SEBVANT 

Btn:.B— "Ofkhatihq  a  Cab." 

Where  sectionmen  were  building  a  tempo- 
rary track  in  defendant's  yard,  and  used  a  push 
cor  to  bring  the  rails  to  be  laid,  and  plaintiff 
was  injured  by  the  falling  of  a  rail  while  be- 
ing removed  from  the  car  to  the  track,  the  in- 
jniy  did  not  occur  while  engaged  in  the  work 
of  "operating  a  car,"  within  the  fellow  servant 
rale  of  Batta'  Ann.  Civ.  St.  art.  4560ea. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Dec  Dig.  i  180.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  6,  pp.  4991-4992 ;    vol.  8,  p.  773&] 

Error  from  Court  of  Civil  Appeals  of  Sixth 
Supreme  Judicial  District 

Action  by  Jim  Anderson  against  tlie  Texar- 
kana  &  Ft  Smith  Railway  Company.  A 
judgment  for  plaintltf  was  a£Srmed  by  the 
Conrt  of  Civil  Appeals  (ill  S.  W.  173),  and 
defendant  brings  error.  Beversed  and  ren- 
dered. 

Glass,  Estes  &  King,  for  plalntifr  in  error. 
Hart,  Mahaffey  &  Thomas  and  T.  N.  Graham, 
for  defendant  in  error. 

WILIjIAMS,  J.  The  defendant  in  error 
(plaintifT),  a  section  hand  in  the  service  of 
plaintiff  in  error  (defendant),  had  his  foot 
mashed  by  the  falling  upon  it  of  a  steel  rail 
which  he  and  other  sectionmen,  his  co-em- 
ployes, were  carrying  from  a  push  car  to  put 
it  in  place  npon  the  ground,  and  recovered 
the  judgment  before  us  for  the  resulting  dam- 
ages. The  negligence  on  which  the  judgment 
is  based  was  that  of  the  co-employ£s  in  allow- 
ing the  rail  to  fall.  They  were  plainly  bis 
fellow  servants,  engaged  in  doing  the  same 
piece  of  work,  and  he  cannot  recover,  unless 
he  was  hurt  "while  engaged  in  the  work  of 
operating"  the  car,  in  such  way  as  to  bring 
his  case  within  the  provisions  of  Act  Jan. 
18»  1897  (Gen.  Lews  (Sp.  Sess.]  p.  14,  c.  6,  f 
1  [Batts'  Ann.  Civ.  St  |  45(I0ea]).  The  sec- 
tionmen were  engaged  in  building  a  tem- 
porary track  in  defendant's  yards,  and  used 
tiie  push  car  to  bring  rails  to  the  place  where 
they  were  to  be  laid  from  another  part  of 
the  yards.  The  car  was  propelled  by  push- 
ing. When  the  load  of  rails  had  been  brought 
to  the  proper  place,  tbe  men  proceeded  to 
take  them  by  hand  from  the  car  and  put 
them  on  the  ground,  and  while  plaintiff  and 
several  others  were  supporting  an  end  of  one 
of  them  the  others  suddenly  released  their 


hold  and  allowed  it  to  drop  upon  plalntlfTs 
foot  These  are  all  the  facts  material  to 
the  question  stated. 

We  think  it  quite  dear  that  plaintiff  was 
not  hurt  "while  engaged  in  the  work  of  op- 
erating" the  car.  The  operation  of  the  car 
had  no  more  to  do  with  the  injury  to  him 
than  if  the  rail  had  been  lifted  from  a  wagon 
or  from  the  ground.  In  the  case  «f  G.,  O.  & 
S.  P.  B.  B.  Co.  V.  Howard,  97  Tex.  518,  619, 
80  S.  W.  229,  230,  the  meaning  of  the  pro- 
vision in  question  is  discussed,  and  the  rea- 
son for  the  discrimination  between  employes 
hurt  while  operating  trains,  locomotives,  cars, 
etc.,  and  others  differently  occupied.  Is  thus 
stated:  "If  we  consider  the  perilous  position 
of  men  while  actually  engaged  in  the  work 
of  operating  trains,  and  their  attitude  toward 
other  employee,  whether  upon  the  same  trains 
or  not  which  renders  it  very  difficult  to  pro- 
tect themselves  against  the  negligence  of 
others,  the  discrimination  appears  to  be  just 
as  a  provision  for  such  employes  and  their 
families,  if  injured,  and  a  wise  policy  tend- 
ing to  excite  the  diligence  of  their  employers 
to  procure  safe  and  reliable  persons  to  per- 
form the  work  affecting  the  safety  of  train 
service.  When  such  employ^  is  not  actually 
engaged  in  the  work  out  of  which  the  dan- 
ger grows,  the  reasons  for  the  distinction  be- 
tween him  and  other  employSs  cease;  for 
there  is  no  more  reason  why  Howard,  while 
walking  upon  the  track,  should  be  protected 
against  the  negligence  of  those  who  were  up- 
on the  locomotive,  than  there  would  have 
been  if  he  had  been  a  section  hand  in  the 
same  situation,  and  had  suffered  the  same 
injuries  by  the  negligence  of  those  handling 
the  locomotive."  In  the  case  of  G.,  C  &  S. 
F.  By.  Co.  T.  Johnson  (Tex.  Civ.  App.)  103 
S.  W.  447,  facts  very  similar  to  those  here  in 
question  were  passed  upon  in  an  extended 
opinion  by  Judge  Gill.  This  court  again  con- 
sidered the  question  in  reviewing  that  de- 
cision upon  application  for  writ  of  error,  ap- 
proving the  decision  there  made,  and  the 
doctrine  as  stated  in  those  decisions  may  be 
regarded  as  settled.  It  is  that  the  liability 
declared  by  this  statute  does  not  rest  upon 
the  mere  fact  that  the  injured  servant  is  em- 
ployed to  do  the  work  of  operating  trains, 
cars,  eta,  but  upon  the  fact  that  at  ttie 
time  he  is  hurt,  he  is  engaged  in  that  work; 
and  this  for  the  reason  that  it  is  the  char- 
acter of  the  work  that  gives  rise  to  dangers 
incident  to  it  The  Courts  of  Civil  Appeals, 
in  this  case  (111  S.  W.  173)  and  in  the  John- 
son Case,  just  referred  to,  were  embarrassed 
by  the  decision  in  the  case  of  T.  &  P.  Ry.  Co. 
V.  Webb,  81  Tex.  Civ.  App.  498,  72  S.  W.  1044, 
in  which,  also,  an  application  for  a  writ  of 
error,  raising  the  question  upon  the  facts 
therein  Involved,  was  refused  by  this  court; 
and  it  is,  to  say  the  least  far  from  clear 
that  that  decision  can  be  reconciled,  in  prin- 
ciple, with  the  construction  given  to  the  stat- 
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ate  in  the  Howard  and  Johnson  Cases.  These 
cases,  being  the  later,  are  of  controlling  au- 
thority, and  nothing  In  the  Webb  Case  is  to 
be  allowed  to  prevent  the  application  of  their 
doctrine  to  other  cases  as  they  arise.  The 
case  of  St  Loals  8.  W.  Ry.  Co.  t.  Thornton 
(Tex.  Civ.  App.)  103  8.  W.  437,  was  not  re- 
viewed by  this  court,  and,  besides,  had  fea- 
tures which  may  distinguish  it 

The  plaintiff  has  no  cause  of  action,  and 
the  judgment  is  reversed,  and  Judgment  ren- 
dered for  defendant 

Reversed  and  rendered. 


STATE  V.  BRADY,  Oo.  Atty. 
(Supreme  Court  of  Texas.    April  14,  1909.) 

1.  Statutes  ({  228*)— RefeaI/— ESffbci  of 
Saving  Clause. 

The  saving  clause  or  proviso  of  a  repealing 
statute,  which  preserves  some  right,  must  l>e 
strictly  construed  so  as  not  to  include  anything 
not  fairly  within  Its  terms. 

[Ed.  Note.— For  other  cases,  see  Statutes,  Cent. 
Dig.  I  310 ;   Dec.  Dig.  {  22a*] 

2.  Statutes  ({  228*)— RepeaI/— Paoviso. 

Where  a  statute  repealing  a  penal  statute 
contains  a  clause  saving  the  rlgfats  of  the  state 
under  the  repealed  law,  the  right  of  action  only 
is  preserved,  and  It  must  be  prosecuted  under  the 
new  law  or  under  some  law  other  than  that  re- 
pealed. 

[Ed.  Note. — For  other  cases,  see  Statutes,  Dec, 
Dig.  t  228.*] 

3.  District  and  Pbosecutino  Attobrets  ({ 
5*)  —  Compensation  —  Statutes  —  Repeai. 
—Exceptions. 

The  anti-tnist  law  of  1899  (IJaws  28th  Leg. 
p.  246,  c.  146),  approved  May  25,  1899,  gave 
the  prosecuting  attorney  as  compensation  for 
prosecuting  suits  under  toe  act  one-fourth  of  the 
penalty  collected,  provided  that  the  fees  allowed 
him  should  be  over  and  above  the  fees  allowed 
him  by  the  general  fee  bill.  "The  anti-trust  law 
of  1903  (Oen.  Laws,  p.  119,  c.  94),  expressly 
repealed  the  act  of  lS90  with  a  proviso  that 
nothing  in  the  repealing  law  should  affect  or  de- 
stroy any  rights  of  the  state  to  recover  penal- 
ties or  forfeit  charters  of  domestic  corporations 
or  prohibit  foreign  corporations  from  doing  busi- 
ness within  the  state,  for  acts  committed  before 
it  took  effect  Beld,  that  the  repealing  law  re- 
pealed that  part  of  the  act  of  1899  giving  prose- 
cuting attorneys  one-fourth  of  the  penalties  as 
compensation ;  the  proviso  saving  only  those 
rights  mentioned  therein. 

[Ed.  Note.— For  other  caaes^  see  District  and 
Prosecuting  Attorneys,  Dec.  Dig.  g  5.*] 

4.  District  and  Pbosecutino  Attobnets 
(§  5*)— Compensation— Statutes— Proviso. 

Though  the  anti-trust  law  of  1908  (Oen. 
Laws,  p.  119,  c  9i),  expressly  repealing  the 
anti-trust  law  of  1899  Oaws  26th  Leg.  p.  246, 
c.  146),  approved  May  25,  1899,  but  saving  all 
rights  of  the  state  to  recover  penalties,  etc.,  for 
acts  committed  l>efore  it  took  effect,  repealed 
that  part  of  the  law  of  1899  giving  prosecuting 
attorneys  as  compensation  one-fourth  of  the  pen- 
alties collected,  the  provision  of  the  law  of 
1003,  providing  that  the  fees  of  the  prosecuting 
attorney  for  representing  the  state  in  prosecu- 
tions under  the  act  shall  l>e  over  and  above  the 
fees  allowed  him  by  the  general  fee  bill,  would 
apply  to  the  collection  of  penalties  for  the  vio- 
lation of  the  law  of  1899  by  suits  brought  after 
its  repeal,  since  prosecutions  for  the  collection 


of  penalties  for  violations  of  the  law  of  1809 
must  be  under  the  law  of  1008  after  the  repeal 
of  the  former  law. 

[Ed.  Note.— For  other  cases,  see  District  and 
Prosecuting  Attorneys,  Dec.  Dig.  {  6.*] 

Error   from   Court  of  Civil  Appeals   of 

Third  Supreme  Judicial  District 

Action  by  the  State  of  Texas  against  John 
W.  Brady,  County  Attorney.  Judgment  of 
the  Ckturt  of  Civil  Appeals  affirming  a  Judg- 
ment for  defendant  (114  8.  W.  895),  and 
plaintiff  brings  error.  Reversed,  and  Judg- 
ment rendered  as  stated. 

Jas.  R.  Hamilton,  DIst  Atty.,  and  J.  M. 
Patterson,  for  the  State.  Jno.  W.  Brady, 
Allen  &  Hart,  Gregory  &  Batts,  D.  W.  Doom, 
D.  H.  Doom,  and  L.  O.  Denman,  for  defend- 
ant in  error. 

BROWN,  J.  The  parties  agreed  in  writ- 
ing upon  a  statement  of  the  facts,  upon 
which  the  trial  court  gave  Judgment  for 
Brady,  and  the  Court  of  Civil  Appeals  adopt- 
ed the  statement,  which  follows,  and  affirm- 
ed that  Judgment: 

"(1)  It  is  agreed  that  the  facts  alleged  and 
set  out  in  plaintiff's  petition  are  true  and 
correct  and  shall  be  taken  as  facts  in  tlie 
trial  of  this  suit  especially  as  to  the  official 
acta  of  the  said  Jcjin  W.  Brady,  the  dates 
and  amounts  of  the  Judgments  recovered 
and  of  the  fees  retained  by  the  said  Brady 
as  county  attorney  under  the  anti-trust  laws 
of  1899  and  1903  of  the  state  of  Texas. 
However,  it  shall  not  be  taken  as  admitted 
by  the  said  Brady  that  the  fee  alleged  In 
the  motion  to  be  the  fee  allowed  by  law  Is 
the  fee  allowed  him  by  law.  In  this  respect 
he  only  admits  that  he  received  as  county 
attorney  25  per  cent  of  each  respective 
Judgment  for  penalties  as  alleged  in  plain- 
tiff's motion  and  claims  that  he  was  entitled 
to  the  same  under  the  law. 

"(2)  It  Is  agreed  that  in  all  of  the  suits 
named  in  said  motion,  except  tliat  of  J.  H. 
Guffey  Petroleum  Company,  and  the  facts  as 
to  that  are  correctly  stated  in  defendant's 
answer,  the  said  John  W.  Brady  appeared 
and  represented  the  state,  under  the  direc- 
tion of  the  Attorney  General  of  Texas. 

"(3)  That  on  March  31,  1903,  C.  K.  BeU 
was  Attorney  General  of  Texas,  and  held 
that  office  until  on  or  about  January  2,  1005. 
That  on  July  14.  1904,  the  said  John  W. 
Brady,  as  county  attorney  of  Travis  county, 
Tex.,  assisted  by  D.  A.  McFall  and  G.  W. 
Allen,  attorneys,  brought  suit  in  the  district 
court  of  Travis  county,  Tex..  In  behalf  of 
and  in  the  name  of  the  State  of  Texas 
against  the  J.  M.  Guffey  Petroleum  Company 
and  the  Beaumont  Confederated  Oil  &  Pipe 
Line  Company  for  violations  of  chapter  146 
of  the  General  Laws  of  the  state  of  Texas 
of  1899,  and  by  agreement  recovered  a  Judg- 
ment in  said  suit  for  $5,(X)0.  That  said 
Judgment  was  collected  in  full  by  said  John 
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W.  Brady  on  or  about  December  6,  1B04, 
and  that  said  Brady  retained  $1,260  as  his 
offlqial  fee  In  said  snlt  of  the  State  of  Texas 
against  the  J.  M.  Guffey  Petroleum  Company 
and  the  Beaamont  Confederated  Oil  &  Pipe 
Line  Company.  ISat  out  of  said  fees  he 
paid  under  contract  to  the  said  two  attor- 
neys two-thirds  thereof  for  their  serrlces 
therein.  That  the  settlement  which  resulted 
In  said  Judgment  and  collection  was  at  the 
time  approved  by  said  O.  K.  Bell,  Attorney 
General,  as  the  construction  of  the  anti- 
trust laws  of  1889  and  1903,  by  which  the 
said  John  W.  Brady  retained  one-fourth  of 
said  Judgment  as  his  official  fees  therein. 

"(3%)  It  is  agreed  that  In  all  the  Judg- 
ments rendered  in  the  cases  in  which .  col- 
lections were  made,  and  in  which  penalties 
were  assessed  for  violations  of  the  act  of 
1899.  such  penalties  were'  assessed  for  the 
minimum  penalty  of  $200  per  day  for  each 
day's  violations,  as  provided  in  said  act  of 
1889,  and  collections  made  accordingly. 

"(4)  That  the  suit"  No.  21,046,  the  State  of 
Texas  v.  United  States  Fidelity  &  Guar- 
anty Company  et  al.,  was  filed  whUe  C.  K. 
BeU  was  Attorney  General,  but  was  settled 
a  short  time  after  R.  V.  Davidson  qualified 
as  Attorney  General. 

"(5)  That  all  the  suits  named  in  plalntiiTB 
motion,  including  those  filed  and  settled 
under  the  administration  of  Attorney  Gen- 
eral Bell,  as  weU  as  under  the  administra- 
tion of  Attorney  General  Davidson,  were 
settled  by  agreed  Judgments,  approved  in 
terms  and  amounts  by  the  Attorney  General. 
That  all  of  the  fees  retained  by  the  said 
John  W.  Brady  In  said  suits  were  retahied 
by  him  in  good  faith,  believing  that  he  was 
entitled  thereto  under  the  law.  That  in  so 
retaining  said  fees  he  relied  upon  and  fol- 
lowed the  construction  given  to  the  anti- 
tmst  laws  of  1889  and  1903  by  Attorneys 
General  BeU  and  Davidson,  viz.,  ttiat  the 
repeal  of  the  act  of  1889  (Gen.  Laws,  p.  246, 
c  146)  by  the  act  of  1903  (Gen.  Laws,  p. 
119,  a  94),  with  the  saving  clause  in  the  lat- 
ter act,  had  'the  effect  of  keeping  alive  the 
act  of  1889  as  to  all  acts  committed  before 
the  act  of  1903  took  effect,  not  only  as  to 
the  penalties  named  In  the  former  act,  but 
also  as  to  all  its  machinery  and  provisions 
for  the  enforcement  of  the  same,  including 
tlie  compensation  of  25  per  cent,  to  county 
and  district  attorneys.  That  such  construc- 
tion is  stlU  adhered  to  by  the  Attorney  Cten- 
eral'B  department  of  this  state. 

"(6)  That  upon  the  faith  of  said  construc- 
tion by  the  Attorney  General's  department, 
the  said  John  W.  Brady,  with  the  knowl- 
edge and  sanction  of  said  department,  em- 
ployed attom^s  and  made  contracts  with 
them  for  contingent  Interest  in  said  fees, 
based  upon  the  construction  that  he  was 
^itiUed  to  25  per  cent  of  the  recovery  un- 
ier  tiie  act  of  1889,  to  assist  blm  and  the 
Attorney  (General  in  the  prosecution  of  each 
of  said  suits.    That  said  attorneys  actively 
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assisted  in  the  work  of  preparing  said  cases 
for  trial,  and  performed  all  legal  services 
therein  required  of  them  by  the  said  John 
W.  Brady  or  by  the  Attorney  General.  That 
out  of  the  fees  received  by  him  in  said  cases, 
the  said  Brady  has  paid  out  to  said  attor- 
neys and  in  exxjenses  for  procuring  testi- 
mony and  preparing  the  same  for  trial  over 
two-thirds  of  the  fees  actually  retained  by 
him  upon  the  faith  of  said  construction." 

The  anti-trust  law  of  1903  contained  this 
language:  "That  all  laws  and  parts  of  laws 
in  conflict  with  this  act  be  and  the  same 
are  hereby  repealed,  •  •  •  and  that  an 
act  entitled  'An  act  to  prohibit  pools,  trusts, 
monopolies  and  conspiracies  to  control  busi- 
ness and  prices  of  articles,  to  prevent  the 
formation  or  operation  of  pools,  trusts,  mo- 
nopolies and  combinations  of  chartera  of 
corporations  that  violate  the  terms  of  this 
act,  and  to  authorise  the  institution  and 
prosecution  of  suits  therefor,'  approved  May 
the  25th,  1889,  and  published  and  known  as 
chapter  CXLVI  of  the  General  Laws  of  the 
Twenty-Slrth  Legislature,  be  and  the  same 
are  hereby  expressly  repealed,"  etc.;  "pro- 
vided nothing  In  this  act  shall  be  held  or 
construed  to  affect  or  destroy  any  rights  of 
the  state  of  Texas  to  recover  penalties  or 
forfeit  chartera  of  domestic  corporations,  or 
prohibit  foreign  corporations  from  doing 
business  in  this  state,  for  acts  committed  be- 
fore this  act  takes  effect"  Laws  1903,  p. 
122,  8  17. 

The  only  question  in  this  case  Is:  Did 
that  language,  quoted  from  the  act  of  1903, 
repeal  this  part  of  the  anti-trust  law  of  1889: 
"The  prosecuting  attorney  shall  receive  for 
his  compensation  one-fourth  of  the  penalty 
collected;  provided,  the  fees  allowed  the 
prosecuting  attorney  representing  the  state, 
provided  for  in  this  section,  shall  be  over 
and  above  the  fees  allowed  him  by  the  gen- 
eral fee  bill  now  in  force."  Laws  1889,  p. 
261,  i  9. 

It  is  a  well-established  rule  of  construc- 
tion that,  when  a  statute  repeals  another 
with  a  saving  clause  or  proviso  attached 
by  which  the  right  of  some  person  or  of  the 
state  is  reserved,  such  proviso  or  saving 
clause  must  be  strictly  construed,  and  will 
not  be  held  to  embrace  anything  which  is 
not  fairly  within  Its  terms.  EIDdllch  on  Int. 
Stat  S  186;  Sutherland  Stat  Const.  $  223. 
When  a  statute  repeals  a  pre-existing  law 
with  a  clause  saving  the  rights  of  the  state, 
as  In  this  case,  the  right  of  action  only  is. 
preserved.  The  right  to  recover  or  to  en- 
force the  right  under  such  conditions  must 
be  prosecuted  under  the  new  law  or  some 
other  existing  law.  Endlich,  Xnt  Stat-§  487; 
Aaron  v.  State,  40  Ala.  307 ;  Farmer  v.  Peo- 
ple, 77  m.  822;  Brotherton  v.  Brotherton,  41 
Iowa,  112;  People  v.  Livingston,  6  Wend. 
(N.  T.)  627.  The  sound  reason  given  by  all 
the  courts  for  holding  that  the  cause  of  ac- 
tion which  is  preserved  by  a  repealing  act 
must  be  prosecuted  under  the  new  law  is 
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that  a  repealed  law  la  not  a  law,  and  courts 
cannot  adjust  rights  nor  afford  remedies  to 
parties  without  some  law  upon  which  to 
base  their  action. 

The  learned  coimsel  for  the  defendant  In 
error  did  not  controvert  elthw  of  the  propo- 
sitions that  we  have  laid  down,  but  claimed 
that  the  language  of  the  saving  clause  Is 
sufficient,  when  considered  with  the  attend- 
ing circumstances,  to  Justify  this  court  In 
holding  that  It  was  not  the  Intention  of  the 
Lieglslature  to  repeal  that  portion  of  the  law 
of  1899  which  provided  that  the  county  at- 
torney should  receive  for  his  services  one- 
fourth  of  the  recovery.  This  contention  is 
based  upon  the  words,  "any  rights,"  in  the 
saving  clause,  which  counsel  ingeniously 
argued  embraced  the  right  of  the  state  to 
employ  and  pay  counsel  for  services  to  be 
rendered.  Waiving  the  question  as  to  wheth- 
er the  prosecution  of  causes  through  the  of- 
&c«e  of  the  state  is  a  right  wltbln  the  mean- 
ing of  the  statute,  we  think  that  the  Legis- 
lature so  clearly  defined  the  phrase  "any 
rights"  that  there  can  be  no  question  as  to 
what  was  intended  to  be  embraced  in  that 
language.  If  it  had  said  that  "no  right  of 
tbe  state  under  the  former  law  should  be 
destroyed,"  that  would  be  held  to  preserve 
all  rights  of  action  the  state  had  under  that 
law  for  acts  done  prior  to  tbe  taking  effect 
of  the  new  law;  but  the  Legislature  enu- 
merated what  character  of  rights  were  pre- 
served, limiting  those  rights  to  recovery  of 
p^ialties  for  violations  of  the  old  law  to 
procuring  the  forfeiture  of  charters  of  do- 
mestic corporations  for  violations  of  the  old 
law,  and  the  right  to  deny  to  foreign  corpo- 
rations the  privilege  to  do  business  in  this 
state,  for  acts  committed  before  the  last  act 
took  effect  Tbe  reservations  are  so  definite- 
ly stated  that  it  does  not  admit  of  a  con- 
struction which  will  embrace  anything  more 
than  that  which  Is  fairly  Included  within  the 
terms  of  the  reservation.  We  are  unable 
to  see  how  it  can  be  held  that  the  payment 
to  an  officer  of  a  portion  of  the  sum  re- 
covered In  the  prosecution  of  a  case  Is  em- 
braced In  the  terms  of  this  proviso.  Indeed, 
it  Is  absolutely  excluded  from  tbe  proviso  by 
the  maxim  that  the  mention  of  one  thing 
excludes  all  others.  It  is  not  possible  to 
reach  the  conclusion  that  the  payment  of 
tbe  fees  to  the  county  attorney  was  neces- 
sary to  tbe  enforcement  of  tbe  law  of  1899 
or  1903.  Therefore  It  cannot  be  preserved 
as  being  necessary  to  enforce  a  reserved 
right  That  the  Legislature  did  not  con- 
sider it  necessary  Is  shown  by  Its  omission 
from  the  law  of  1903. 

Counsel  also  contend  that  taking  Into  con- 
sideration the  fact  that  the  new  bill  omits 
a  number  of  provisions  contained  In  the  old 
law,  which  might  be  Important  and  service- 
able In  the  prosecution  of  trusts  for  the  vio- 
lation of  tbe  law,  we  must  presume  that  it 
was  not  intended  to  repeal  those  important 
provisions  which  would  Include  that  which 


provides  for  the  fees  claimed  by  the  defend- 
ant in  error.  However  Important  the  pro- 
visions of  the  old  law,  looking  to  Its  enforce-, 
ment,  might  have  been  considered  in  the 
enactment  of  that  law,  still  a  subsequent 
Legislature  bad  the  itower  in  the  enactment 
of  a  new  law  to  omit  those  which  appear  to 
have  been  most  important  It  was  a  ques- 
tion of  policy  to  be  determined  by  tbe  Leg- 
islature, and  not  by  the  courts,  whether  the 
extraordinary  measures  authorized  by  the 
old  should  be  continued.  The  Legislature 
which  enacted  the  law  of  1899  doubtless 
thought  It  was  sound  policy  to  offer  to  coun- 
ty attorneys  the  inducement  of  one-fourth  of 
the  recovery  to  stimulate  their  action  in  the 
prosecution  of  such  cases;  but  the  t>od7 
which  passed  the  law  of  1903  evidently 
thought  the  time  had  passed  for  the  Induce- 
ment to  be  beneficial,  or  may  have  differed 
from  the  preceding  Legislature  as  to  the 
policy  of  doing  so,  for  in  enacting  the  later 
law  upon  the  subject  almost  tbe  identical 
language  that  prescrlbM  the  duties  of  oflS- 
cers  in  prosecuting  such  cases  as  well  as  the 
fees  that  should  be  paid  was  copied  Into  tbe 
new  statute,  except  that  part  which  gave  to 
the  county  attorney  one-fourth  of  the  recov- 
ery, which  shows  conclusively  that  the  Leg- 
islature Intended  to  change  the  compensation 
of  the  prosecuting  attorney  in  this  class  of 
cases.  Other  changes  were  made  in  like 
manner.  Whether  wisely  or  not  is  not  a 
question  for  this  court  to  determine. 

It  is  said  by  counsel  for  tbe  defendant  in 
error  that  tbe  construction  which  we  place 
upon  tbe  statute  will  deprive  tbe  county  at- 
torney of  any  compensation  for  bis  services 
in  those  cases  above  the  $2,500  limitation 
placed  upon  bis  right  to  fees  as  county  attmr- 
ney.  If  that  were  correct,  It  would  still  not 
furnish  a  sound  reason  why  this  court  should 
supply  the  omission  by  construction,  for  tbe 
Legislature  might  well  presume  that  the 
officer  would  do  his  duty  whether  compensat- 
ed or  not  so  long  as  he  should  hold  the  office; 
but  we  are  of  opinion  that  tbe  same  fees 
that  are  allowed  to  the  prosecuting  attorney 
for  collecting  penalties  under  the  law  of  1903 
will  apply  to  collections  of  penalties  for  vio- 
lations of  tbe  law  of  1899,  because  In  eacb 
case  tbe  prosecution  and  collection  must  he 
under  the  law  of  1903.  It  follows  that  the 
collecting  of  penalties  accruing  under  the 
law  of  1899  comes  within  this  language  of 
tbe  act  of  1903:  "And  It  shall  be  the  duty  of 
the  Attorney  General,  or  the  district  or  coun- 
ty attorney  under  the  direction  of  the  Attor- 
ney General,  to  prosecute  for  the  recovery  of 
the  same,  and  the  fees  of  the  prosecuting  at- 
torney for  representing  the  state  in  proceed- 
ings under  this  act  shall  be  over  and  above 
tbe  fees  allowed  liim  under  the  general  fee 
bill."  Section  11.  Tbe  defendant  In  error 
would  l>e  entitled  to  the  benefit  of  that  pro- 
vision. 

It  is  said  that  the  construction  which  we 
place  upon  the  statute  would  deprive  the 
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county  attorney  of  the  ability  to  employ 
counsel  to  aid  In  prosecution  of  such  cases, 
but  the  state  is  not  without  counsel  In  any 
CTent,  because  by  section  21,  art.  5,  of  the 
Constitution,  It  Is  provided:  "The  county  at- 
torneys shall  represent  the  state  in  all  cases 
In  the  district  and  inferior  courts  in  their 
respective  counties.  •  •  •  County  attor- 
neys shall  receive  as  compensation  only  such 
fees,  commissions  and  perquisites  as  may  be 
prescribed  by  law."  The  change  of  the  law 
In  these  and  other  particulars  may  render 
tlie  service  less  efficient  than  under  the  old 
statute,  but,  as  we  have  said  before,  that 
was  a  matter  for  the  Legislature  to  decide 
upon  and  not  for  this  court  to  supply  the 
omission  of  that  department. 

In  the  oral  argument  the  constitutional 
right  of  the  citizen  to  employ  and  pay  coun- 
sel was  Invoked.  If  a  citizen  were  denied 
that  right,  we  would  deal  with  that  ques- 
tion; but  such  is  not  the  case.  If  It  were 
the  case  of  a  citizen  whose  rights  are  in 
question,  be  might  waive  the  right,  or  he 
could  make  his  own  terms  as  to  fees.  The 
state  has  no  less  power  in  the  transaction  of 
ber  business  and  is  asserting  this  right  of 
control,  the  attorney  complains. 

The  district  court  erred  In  entering  judg- 
ment against  the  state,  and  the  Court  of 
Civil  Appeals  erred  in  affirming  that  Judg- 
ment. Wherefore  it  is  ordered  that  the 
Judgments  of  the  district  court  and  Court  of 
Civil  Appeals  be  reversed,  and  Judgment  be 
here  rendered  In  favor  of  the  state  of  Texas 
for  the  excess  of  fees  collected  by  defendant 
In  error  as  agreed  upon  by  the  parties  and 
found  by  the  Court  of  Civil  Appeals,  with 
6  per  cent  Interest  per  annum  on  each  sum 
BO  received  from  the  date  of  collection  to 
tbls  date,  to  wit,  In  the  sum  of  $10,875.76, 
together  with  all  costs  of  all  courts. 


ST.  LOUIS,  S.  F.  &  T.  RT.  CO.  v.  WALL. 

(Supreme  Court  of  Texas.    April  14,  1909.) 

AlPPEal  and  Ebrob  (I  601*)— Recobd— State- 
ment OF  Facts— Orioinal  Statement— Ne- 

CESS  TIT 

Act  May  25,  1907  (Acts  SlsfLoe.  1907.  pn. 
509-513.  c  24),  providing  for  an  official  stenog- 
rapher for  district  courts,  by  section  15  pro- 
vides that  no  statement  of  facts  shall  be  in- 
corporated in  the  transcript  on  appeal,  but  the 
ori^nal  shall  be  sent  np,  and  by  section  16  re- 
quires the  appointment  of  a  stenographer  in  any 
civil  action  in  the  county  court  on  application. 
and  makes  the  provisions  of  the  act  as  to  the 
preparation  of  the  statement  of  facta,  etc.,  ap- 
ply to  statements  of  facts  in  civil  cases  tried  m 
the  connty  court.  Held  that,  on  an  appeal  from 
the  conn^  conrt  to  a  Court  of  Civil  Appeals, 
the  original  statement  of  facts  should  be  sent 
np.  without  being  made  a  part  of  the  transcript. 
[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  §}  2651-2652;  Dec.  Dig.  § 
GDI.*] 

Certified  Question  from  Court  of  Civil  Ap- 
peals of  Second  Supreme  Judicial  District 


Action  by  E.  J.  Wall  against  the  St  Louis, 
San  Francisco  &  Texas  Railway  Company. 
Judgment  for  plaintiff,  and  defendant  ap- 
peals. On  certified  question  from  the  Court 
of  Civil  Appeals  for  the  Second  District 
Question  answered. 

G.  H.  Yoakum  and  Decker  &  Clarke,  ^or 
appellant.    M.  M.  Hanklns,  for  appellea 

GAINES,  a  J.  This  is  a  certified  ques- 
tion from  the  Court  of  Civil  Appeals  of  the 
Second  District.  The  statement  and  question 
are  as  follows: 

"The  above-styled  cause  is  pending  before 
this  court  on  appeal  from  the  county  court  of 
Hardeman  county,  and  there  are  assignments 
of  error  which  will  perhaps  require  the  re- 
versal of  the  case  In  the  event  we  are  an- 
thorlzed  to  consider  the  statement  of  facts 
accompanying  the  record.  This  statement  of 
facts  consists  of  the  original  statement  of 
facts  made  up  under  the  act  of  1907  (Acts 
31st  Leg.  1907,  pp.  509-613,  c.  24),  and  the 
same  Is  not  copied  into  the  transcript  The 
Court  of  Civil  Appeals  for  the  Sixth  Supreme 
Judicial  District,  in  St.  Louis  Southwestern 
Ry.  Co.  of  Tex.  v.  Nelson  (Tex.  Civ.  App.)  108 
S.  W.  182,  has  construed  this  act  to  mean 
that  'on  an  appeal  from  a  Judgment  of  a 
county  court  (the  statement  of  facts)  should 
be  copied  into  and  made  a  part  of  the  tran- 
script, as  required  by  the  laws  In  force  prior 
to  the  passage'  of  the  act 

"In  view  of  the  uncertainty  which  appears 
to  exist  amongst  the  practitioners,  and  In 
view  of  the  language  used  by  your  honors 
In  the  decision  In  Tex.  &  Pac.  Ry.  Co.  v. 
Stoker,  113  S.  W.  8,  we  deem  It  advisable  to 
certify  for  your  decision  whether  or  not  we 
are  authorized  to  consider  as  the  statement 
of  facts  in  this  case  the  original  statement  of 
facts  properly  made  up  under  the  act  re- 
ferred to,  but  not  Incorporated  or  copied  In 
the  transcript?" 

We  are  of  opinion  that  the  original  state- 
ment of  facts  in  this  case  should  be  consid- 
ered in  deciding  the  case.  It  Is  presumed 
that  the  question  grows  out  of  the  construc- 
tion of  section  16  of  the  act  approved  May 
25,  1907,  which  reads  as  follows:  "Whenever 
either  party  to  a  civil  cause  pending  in  the 
county  court  shall  ai^ly  therefor,  the  Judge 
of  the  court  shall  appoint  a  competent  stenog- 
rapher to  report  the  oral  testimony  given  In 
such  cause.  Such  stenographer  shall  take 
the  oath  herein  prescribed,  and  shall  receive 
such  compensation  as  the  court  may  fix,  to 
be  not  less  than  five  dollars  per  day,  which 
shall  be  taxed  and  collected  as  costs.  The 
provisions  of  this  act  with  respect  to  the 
preparation  of  the  statement  of  facts,  the 
time  to  be  allowed  therefor,  and  for  the 
presentation  to  the  opposite  party,  and  the 
approval  and  filing  thereof  by  the  court  shall 
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apply  to  all  statements  of  facts  In  dyil  causes 
tried  in  the  county  court" 

This  section  Is  appended  to  the  act  enti- 
tled "An  act  providing  for  the  appointment 
of  official  stenographers  for  district  courts," 
etc.  The  previous  sections  are  devoted  to  the 
appointment  and  duties  of  stenographers  In 
the  district  courts.  Hence,  In  order  to  g:lve 
the  county  courts  the  benefits  of  the  act,  this 
section  was  necessary.  We  find  nothing  In  it 
which  says  that  the  statement  of  facts  should 
be  Incorporated  In-  the  record  for  appeal. 
"The  preparation  of  the  statement  of  facta, 
the  time  to  be  allowed  therefor,  and  for  the 
presentation  to  the  opposite  party,  and  the 
approval  and  filing  thereof  by  the  court," 
are  all  to  be  governed  by  the  provisions  of 
the  act  It  Is  difficult  to  say  that  this  pro- 
vides for  the  sending  up  of  the  statement  of 
facts  upon  appeal.  But  section  15  contains 
the  declaration  that  "no  statement  of  facts 
shall  be  Incorporated  In  the  transcript  on  ap- 
peal, but  the  original  shall  be  sent  up  there- 
with" ;  and  It  may  be  that  this  was  regarded 
as  sufficiently  comprehensive  to  Include  state- 
ment of  facts  from  the  county  courts.  We 
fail  to  see  how,  if  the  original  statement 
was  good  enough  for  the  district  courts,  It 
was  not  good  enough  for  the  county  courts. 
Nor  can  we  conceive  why  they  should,  for 
the  sake  of  saving  costs,  require  the  original 
to  be  sent  up  from  the  district  courts,  and 
not  make  the  same  requirement  as  to  Judg- 
ments appealed  from  the  county  courts. 

We  answer  the  question  In  the  affirmative. 


EVANTS  et  al.  v.  FUQUA  et  al, 

(Supreme  Court  of  Texas.    April  28,  1909.) 

Bbokbbs  (S  67*)— CoMPBHSATiosr— Contract 

NEOOTIATBD     DaVFEBENT     FBOIC     THAT     AU- 
TBOBIZED. 

Real  estate  brokers  cannot  recover  commia- 
slons  on  a  sale,  where  the  contract  negotiated 
by  them  with  the  purchaser  binds  the  owner, 
without  authority  from  him  to  do  so,  to  pay 
$50  a  day  for  each'  day  that  he  fails,  after 
a  time  fixed,  to  execute  a  deed,  and  makes  that 
sum  a  lien  on  the  land ;  and  this,  though  the 
purchaser  may  be  willing  to  waive  the  for- 
feiture and  only  hold  the  owner  to  such  terms 
of  the  contract  as  the  brokers  were  authorized 
to  make. 

[Bd.  Note.— For  other  cases,  see  Brokers, 
Cent  Dig.  SS  66,  07,  72;    Dec.  Dig.  {  57.  •] 

Error  to  Court  of  OlvU  Appeals  of  Second 
Supreme  Judicial  District 

Action  by  W.  R.  Bvants  and  another 
against  W.  H.  Fuqua  and  another.  From  a 
judgment  of  the  Court  of  Civil  Appeals  (111 
S.  W.  675),  affirming  a  judgment  of  the  dis- 
trict court  for  defendants,  plalntUfs  bring 
error.    Affirmed. 

Reeder,  Graham  &  Williams,  R.  W.  Hall, 
and  Geo.  W.  Barcus,  for  plaintlCTs  in  error. 
Madden  &  Truelove,  W.  D.  Wilson,  Carl 
Gllllland,  Turner  &  Boyce,  and  John  P.  Sla- 
ton,  for  defendants  in  error. 


GAINES,  a  J.  This  la  an  action  by  Bv- 
ants and  James  P.  Hagler  to  recover  of  de- 
fendants, Ferguson  and  Fuqua,  $72,000  for 
procuring  a  purchaser  of  72,000  acres  of 
land,  alleged  to  belong  to  defendants.  The 
plaintiffs  allied  that  they  were  employed 
and  authorized  by  Ferguson  to  sell  72,000 
acres  of  land  owned  by  him  and  his  code- 
fendant  Fuqua  at  a  price  of  $3.50  per  acre 
net  to  the  vendor,  and  that  they  were  to 
have  for  their  compensation  all  in  excess  of 
that  sum  for  procuring  the  purchaser,  and 
that  in  pursuance  of  the  power  conferred 
upon  them  by  the  contract  they  procured  a 
purchaser  of  the  land  at  $4.50  per  acre  for 
the  land  and  entered  into  a  contract  with 
him  therefor.  To  the  petition  the  defend- 
ants, among  other  defenses,  pleaded  a  gen- 
eral denial.  TTpon  conclusion  of  the  evi- 
dence the  court  Instructed  a  verdict  for  the 
defendants. 

The  plalntifrs  proved  a  contract  In  writ- 
ing authorizing  them  to  make  the  sale  at 
$3.50  per  acre  for  the  entire  tract  or  tracts 
of  land,  and  proved  by  parol  that  they  were 
authorized  to  sell  on  a  credit  over  $40,000 
to  $100,000;  the  balance  to  be  paid  in  notes 
running  for  10  years  and  to  bear  6  per  cent 
interest  When  the  terms  of  the  sale  were' 
agreed  upon  with  the  proposed  purchaser, 
they  were  put  in  writing  and  signed  by  the 
parties;  Evants  and  Hagler  signing  for  the 
proposed  vendor,  and  John  B.  Hagler  sign- 
ing for  himself.  That  contract  contained 
the  following  stipulations:  "It  is  further 
agreed  by  the  said  Jno.  E.  Ferguson  et  al. 
that  In  the  event  the  said  John  S.  Hagler 
makes  and  deposits  with  the  First  National 
Bank,  heretofore  referred  to,  the  said  sum 
of  $10,000  as  a  part  of  the  purchase  money 
of  said  72,000  acres  of  land  in  said  Bailey 
county,  Tex.,  and  in  the  event  the  said  Jno. 
E  Ferguson  et  al.  do  not  by  themselves  or 
through  their  agents  or  attorneys  in  fact, 
execute  and  deliver  to  the  said  John  S.  Hag- 
ler a  good  and  sufficient  title  and  deed  of 
conveyance  to  said  land,  duly  and  properly 
signed  and  acknowledged,  for  him  and  in  his 
behalf,  through  the  said  bank,  within  or  be- 
fore the  expiration  of  the  said  60  days  here- 
inbefore mentioned,  then  the  said  John  S. 
Hagler  is  hereby  empowered,  and  we  here- 
by agree  that  he  may  take  down,  take  from, 
receive,  and  withdraw  from  said  bank  the 
said  sum  of  $10,000  so  deposited  by  him 
with  said  bank  as  a  part  of  the  purchase 
money  on  said  land,  together  with  all  y&i- 
dor's  lien  notes  that  he  may  have  executed 
therefor  and  deposited  with  said  bank,  and 
the  same  shall  be  considered  of  no  further 
force  and  effect  against  him,  and  we  here- 
by release  him  from  all  further  obligations 
for  the  purchase  money  for  .said  land  or 
damages  from  the  nonperformance  of  said 
contract  of  purchase;  and  we  furthermore 
agree  with  the  said  John  S.  Hagler  to  for- 
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felt  and  pay  to  him,  his  heirs,  execnton,  ad- 
ministrators, or  as^gns,  the  sum  of  $60  per 
day  for  each  and  evoy  day  after  the  expira- 
tion of  the  00  days  hereinbefore  mentioned, 
as  liquidated  damages  for  the  nonperform- 
ance of  said  contract  of  sale  on  the  part  of 
the  said  Jno.  E.  Fergnson  et  al.,  and  the 
faOnre  on  onr  part  to  make,  execute,  and 
deliver  to  him  a  deed  of  conveyance  la  writ- 
ing and  a  good  and  sufficient  title  to  all  of 
the  land  hereinbefore  referred  to.  And  we, 
the  said  Jno.  E.  Ferguson  et  al.,  do  hereby 
give  and  guarantee  unto  the  said  Jno.  S. 
Hagler,  his  heirs,  executors,  administra- 
tors, or  assigns,  a  lien  upon  the  72,000  acres, 
Just  before  referred  to,  as  a  security  for 
the  payment  en  onr  part  to  the  said  Jno.  S. 
Hagler  of  all  liquidated  damages. agreed  to 
be  paid  to  him  and  provided  for  in  this  con- 
tract, should  we  fall  to  carry  out  and  per- 
form this  contract  for  any  reason  whatso- 
ever." 

There  Is  no  claim  that  Kvants  and  Hagler 
were  empowered  by  the  agency  contract  to 
make  such  a  stipulation  as  the  above.  In- 
deed, one  of  the  agents  testified  that  they 
had  no  authority  for  that  action.  But  It  Is 
insisted  that  the  proposed  purchaser  was 
not  bound  to  Insist  upon  that  stipulation; 
tiiat  be  might  waive  it,  and  hold  the  pro- 
posed vendors  to  such  of  the  terms  of  the 
agreement  as  they  were  authorized  to  make. 
But  we  do  not  concur  In  this  view.  The  pur- 
pose of  the  contract  between  Bvants  and 
Hagler,  as  agents  of  Ferguson,  and  Jno.  S. 
Hagler,  ns  purchaser  of  the  land,  was  to 
evlnee  their  acceptance  of  the  proposition 
made  by  the  vendors,  and  when  he  accepted 
In  part  and  wrote  Into  the  contract  the 
onerous  stipulation  set  out  above.  It  was 
not  the  contract  of  the  vendors.  They  were 
not  bound  by  the  contract  It  amounted  to 
no  more  than  a  counter  proposal,  which 
they  could  accept  or  reject  as  they  saw  fit 
It  was  a  departure  from  the  contract  they 
authorized  their  agents  to  make,  and  they 
were  not  bound  by  It 

It  Is  Insisted  that  Hagler  had  the  right  to 
release  Ferguson  from  the  stipulation.  This 
may  be  so.  If  he  had  gone  about  It  In  the 
right  way;  that  Is,  by  releasing  the  con- 
tract as  executed  and  executing  a  new  one 
with  this  stipulation  left  out  But  this  he 
did  not  do.  The  agents  set  out  the  con- 
tract In  their  petition,  and  pray  to  recover 
compensation  for  making  it  It  is  the  foun- 
dation for  their  action.  It  was  Ferguson's 
right  to  say  to  him:  If  yon  desire  to  accept 
the  contract  of  my  agents,  do  so  according 
to  the  terms  they  are  entitled  to  make,  but 
do  not  Insert  In  it  any  terms  which  they  are 
not  authorized  to  grant  Because  the  plain- 
tiffs were  not  authorized  to  make  the  con- 
tract which  Is  declared  npon  in  this  case, 
we  hold  that  they  cannot  recover  compensa- 
tion for  making  It 


Having  examined  the  other  assignments 
of  error,  and  finding  none  the  determination 
of  which  should  have  changed  the  result  of 
the  suit  the  Judgment  of  the  Court  of  CBvU 
Appeals  is  affirmed. 


HAGLfflB  V.  FERGUSON. 

(Supreme  Ck>nrt  of  Texas.    April  28,  1909.) 

SPEcino   PxaroBMAKCK    (f    65*) — Contbaots 

ENFOBCEABLB— OONTKACT    NEGOTIATED    DlV- 
FEBENT  FBOU  THAT  AUTHOBIZED. 

A  contract  of  sale  of  land  negotiated  by  a 
broker  will  not  be  specifically  enforced  against 
the  owner,  where  binding  the  oirner,  without 
aathority,  to  pay  S50  a  day  for  each  day  he 
fails,  after  a  time  fixed,  to  execute  a  deed  and 
making  such  sum  a  lien  on  the  land;  and  this, 
though  the  purcbasei  may  l>e  willing  to  waive 
such  forfeiture. 

[Eld.  Note.— For  other  cases,  aee  Specific  Per- 
formance, Dec.  Dig.  t  65.*] 

Error  from  Court  of  ClvU  Appeals  of  Sec- 
ond Supreme  Judicial  District 

Specific  performance  by  John  S.  Hagibr 
against  John  B.  Ferguson.  From  a  Judg- 
ment of  the  Court  of  Civil  Appeals  (111  8. 
W.  678),  affirming  a  Judgment  for  defend- 
ant, plaintiff  brings  error.    Affirmet^ 

Reeder,  Graham   &  Williams  and  H.  C 
Randolph,  for  plaintiff  In  error.    Turner  ft 
Boyce,  Madden  &  Truelove,  and  W.  D.  WU-  . 
son,  for  defendant  In  error. 

GAINES,  0.  J.  This  Is  a  companion  case 
to  that  of  Evants  &  Hagler  v.  Ferguson  et 
al.  (this  day  decided  by  us)  118  S.  W.  132. 
That  case  was  a  suit  for  commissions  for 
a  sale  of  72,000  acres  of  land,  alleged  to 
have  been  made  for  plaintiffs  by  the  defend- 
ants. This  is  a  suit  by  John  S.  Hagler,  the 
alleged  purchaser  at  that  sale,  to  enforce  a 
specific  performance  of  the  terms  of  that 
sale.  After  the  evidence  was  Introduced 
the  trial  Judge  instructed  a  verdict  for  the 
defendant,  which  was  accordingly  returned 
and  made  the  basis  of  a  Judgment  for  that 
party. 

The  tj?o  cases  were  tried  in  different 
counties  and  not  before  the  same  Judge.  It 
seems  to  us  that  the  facts  In  the  two  cases 
were  substantially  the  same.  This  suit  Is 
to  enforce  the  contract  which  was  made  In 
the  former  case;  and  since  we  have  held 
that,  because  that-  contract  was  unauthoriz- 
ed by  the  principal  in  the  former  case,  the 
agents  could  not  recover,  we  think  it  f<H- 
lows  that  it  will  not  support  a  finding  of 
a  contract  for  the  sale  of  the  land.  It  Is 
true  that  the  alleged  purchaser,  John  S. 
Hagler,  may  be  willing  to  forego  the  stipula- 
tion that  Ferguson  was  to  pay  him  $50  a 
day  for  every  day  that  he  falls  after  a  cer- 
tain time  to  execute  a  deed  for  the  land; 
but  the  answer  to  the  suggestion  is  that  he 
did  not  so  contract     The  contract  by  ^n 
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agent  for  the  sale  of  land  must  be  such  as 
either  party  can  enforce  It  strictly  to  ac- 
cordance with  Its  terms.  How  could  Fergu- 
son hare  enforced  this  contract  against 
Hagler  without  complying  with  the  stipula- 
tion that,  If  he  failed  after  60  days  from 
the  date  of  the  contract  to  make  a  convey- 
ance of  the  land,  he  should  become  liable 
to  pay  $50  a  day  for  each  day  he  was  so  In 
default,  and  that  sum  should  be  a  Hen  upon 
the  land  proposed  to  be  sold.  Michael  t. 
HoflSteadt,  5  Neb.  (Unof.)  453,  98  N.  W. 
1078.  In  the  case  cited  the  husband  au- 
thorized his  wife  to  sell  his  land  at  $50  per 
acre  if  she  could  not  get  more.  She  entered 
Into  an  agreement  to  sell  the  land,  and  stip- 
ulated that,  If  her  husband  failed  to  convey, 
he  should  pay  $500  liquidated  damages. 
This  last  stipulation  was  held  to  avoid  the 
contract,  for  the  reason  that  she  was  not 
authorized  to  make  it,  and  a  recovery  was 
denied.  For  the  same  reason,  we  think  a 
recovery  should  be  denied  In  this  case. 

There  are  other  assignments  of  error 
which  we  have  considered;  but  we  find 
none  of  them  which,  if  sustained,  would  af- 
fect the  question  of  the  right  of  recovery. 

For  tl\e  reasons  given,  the  Judgments  of  the 
Ck>urt  of  Civil  Appeals  and  of  the  district 
court  are  affirmed. 


GALVESTON,   H.  &   S.   A.   RT.  CO.  v.  DE 
GROFF  et  ux. 

(Supreme  Court  of  Texas.    April  28,  1909.) 
1.  Nuisance  (§  23*)— Injunction— Adkquacy 

OF  Reuedt  at  Law. 

Injury  to  the  bnstness  of  keeping  a  hotel, 
occasioned  by  a  nuisance,  causing  guests  to 
leave  the  hotel  and  to  induce  others  to  remain 
away,  is  susceptible  of  ascertaipment  and  sat- 
isfaction in  money,  and  an  injunction  will  not 
lie  to  restrain  its  continuance. 

[Eid.    Note. — For   other   cases,    see   Nnisance, 
Cent.  Dig.  i  57;    Dec.  Dig.  {  23.*] 

2..  Railroads  (|  222*)— Operation  in  Street 
—Nuisance— INJUNCTJ.ON— Laches. 

One  entitled  to  an  injunction  restraining 
a  railroad  company  from  creating  a  nuisance 
by  usinK  streets  tor  switching  purposes  and 
for  hauling  heavy  locomotives  and  cars  must  act 
within  a  reasonable  time  after  the  creation  of 
the  nuisance,  and  the  question  of  reasonable 
time  depends  on  the  facts  of  the  case. 

lEd.   Note. — For  other   cases,   see   Railroads, 
Cent.  Dig.  I  724;    Dec.  Dig.  {  222.*] 

3.  Railboadb  (S  222*)— Operation  in  Street 
— Nuisance— Injunction— Laches. 

A  railway  company  maintained  for  19  years 
tracks  in  a  street,  and  continually  used  the 
same  for  switching  purposes,  increasing  the  use 
only  to  meet  the  increase  of  the  business.  An 
individual  kept  a  hotel  for  more  than  9  years, 
and  then  souisht  to  restrain  the  railway  com- 
pany from  using  the  tracks  on  the  ground  that 
the  use  created  a  nuisance,  interfering  with  the 
business  of  the  hotel.  Held,  that  the  delay  in 
instituting  the  suit  was  unreabcnable.  requir- 
ing the  court  to  deny  relief. 

lEd.   Note. — For   other  cases,   see   Railroads, 
Cent.  Dig.  §  724;    Dec.  Dig.  S  222.*] 


4.  Railroads  ({  222*)— Operation  in  Street 
—  Nuisance  — Injunction  — Relative    1n- 

JURT. 

The  court,  in  determining  the  propriety  of 
restraining  a  railway  company  from  using  its 
tracks  in  a  city  street  for  switching  purposes, 
on  the.  ground  that  the  same  creates  a  nuisance 
causing  damage  ts  an  individual,  must  consider 
the  relative  injury  to  the  individual  by  a  con- 
tinuance of  the  business,  and  that  which  would 
be  inflicted  on  the  company  and  the  public  by 
granting  the  injunction,  and,  where  the  injury 
to  the  individual  is  greatly  less  than  that  to 
the  company  and  the  public,  the  court  must 
deny  relief. 

[EJd.  Note. — For  other  cases,  see  Railroads, 
Cent  Dig.  {  724;    Dec.  Dig.  (  222.*] 

5.  Railroads  ({  222*)— Operati,on  in  Street 
— Nuisance — Injunction— Remedy  at  Law. 

A  railway  company  maintained  tracks  in 
a  street  by  permission  of  the  city  authorities. 
The  machine  and  repair  shops  and  railroad 
yards  were  lO  located  that  to  reach  them  it  waa 
necessary  to  pass  over  the  tracks  in  the  street, 
and,  unless  such  tracks  could  be  used,  the  com- 
pany would  be  obliged  to  incur  a  heavy  expense 
in  either  removing  its  shops  and  yards,  or  re- 
sorting to  some  other  part  of  the  city  on  the 
main  line  at  which  to  make  the  diversion  of 
the  cars  to  the  shops  and  yards.  A  real  estate 
owner  in  the  vicinity  suffered  a  depreciation  in 
value  of  his  property  and  in  his  business  con- 
ducted thereon.  Held,  that  an  injunction  re- 
straining the  company  from  using  the  trackn 
in  the  street  should  not  issue,  but  the  individual 
should  be  remitted  to  his  action  for  damages. 

[Ed.  Note. — For  other  cases,  see  Railroads, 
Cent  Dig.  t  724;    Dec.  Dig.  i  222.*] 

Error  to  Court  of  Civil  Appeals  of  Fourth 
Supreme  Judicial  District 

Action  by  Charles  De  Groff  and  another 
against  the  Galveston,  Harrisburg  &  San  An- 
tonio Railway  Company  to  enjoin  the  use 
of  a  city  street  for  switching  purposes.  There 
was  a  Judgment  of  the  Court  of  Civil  Ap- 
peals (110  S.  W.  lOOO  afflrmlng  a  Judgment 
for  plaintiffs,  and  defendant  brings  error. 
Reversed  and  rendered. 

Baker,  Botts,  Parker  &  Garwood  and  Beall 
&  Kemp,  for  plaintiff  In  error.  Coldwell  & 
Sweeney,  for  defendants  to  error. 

BROWN,  J.  We  adopt  the  statement  of 
the  pleadings  and  the  result  of  the  trial  made 
by  the  Honorable  Court  of  Civil  Appeals, 
as  follows: 

"Defendants  In  error,  who  will  hereinafter- 
be  called  'plaintiffs,'  sued  plaintiff  in  error, 
who  will  hereinafter  be  called  'defendant,' 
for  an  injunction  to  restrain  defendant,  from 
using  that  part  of  Main  street.  In  the  city  of 
El  Paso,  lying  between  the  east-line  of  Mesa 
avenue  and  the  east  line  of  Kansas  street 
for  yard  and  station  purposes,  and  from 
switching  cars,  making  up  trains,  and  doing 
like  things  on  said  street  within  the  limits 
mentioned.  As  grounds  for  the  Injunction, 
plaintiffs  alleged,  in  substance:  That  they 
are,  and  for  many  years  hath  been,  the  own- 
ers of  certain  premises,  situated  in  said  city 
within  120  feet  from  that  portion  of  Main 
street  above  described,  upon  which  and  as  a 
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part  of  said  premises  there  Is  a  large  and 
commodiona  hotel,  built  and  conducted  in 
a  manner  calculated  to  secure  the  patronage 
of  the  traveling  public,  which  would  be  ae- 
oared  and  maintained  were  it  not  for'  the  an- 
noyance and  disturbance  caused  by  defend- 
ant's wrongful  and  unlawful  use  of  said 
street  between  the  points  mentioned ;  that  at 
all  hours,  day  and  night,  and  especially  at 
night  between  the  hours  of  9  p.  m.,  and  6  a. 
m..  defendant  is  constantly  switching  and 
propelling  heavy  locomotives  and  cars  along 
railway  tracks  unlawfully  built  and  maintain- 
ed along  that  part  of  Main  street,  which 
causes  great  noise,  the  ground  to  be  con- 
stantly Jarred,  defendant's  engines  making 
load,  penetrating,  and  disagreeable  sounds, 
the  bells  of  the  engines  being  constantly  ring- 
Ins,  etc.,  to  the  great  discomfort  of  persons 
stopping  at  plaintiffs'  hotel,  which  disturb 
and  are  calculated  to  disturb  the  slumber  of 
persons  stopping  at  said  hotel ;  that  by  rea- 
son Uiereof  many  guests  who  stopped  there 
hare  left,  and  others  stopping  there  will 
leave,  and  many  persons,  who  would  other- 
wise become  guests,  will  not  do  so;  that  in 
the  future,  unless  relief  be  granted  to  plain- 
tUfs,  many  persons  who  would  otherwise  have 
■topped  at  said  hotel  will  omit  to  do  so  on 
account  of  said  acts  of  defendant;  that  by 
reason  of  the  premises,  the  property  which 
belongs  to  Mrs.  De  Groff,  and  the  business  of 
plaintiff,  Charles  De  Groff,  as  a  hotel  keeper, 
bas  been  greatly  damaged ;  that  such  proper- 
ty and  business  will  still  be  further  damaged 
and  render  the  premises  valueless  as  a  hotel 
and  destroy  such  business  of  the  plaintiff, 
Charles  De  Groff;  that  the  damages  plaintiffs 
bare  suffered  and  will  suffer  are  not  shared 
•by  the  public  at  large;  that  such  damages 
cannot  be  estimated  In  any  fixed  or  approxi- 
mately correct  sum,  and  the  injuries  suffered 
are  not  susceptible  of  compensation  In  dam- 
ages; that  defendant  threatens  to  continue 
its  unlawful  and  Injurious  acts,  and  will  do 
so  unless  restrained  therefrom  by  the  court; 
that  plaintiffs  have  no  adequate  remedy  at 
law,  etc 

"The  defendant  answered  by  general  and 
special  demurrers,  a  general  denial,  and  a 
special  plea  alleging,  in  substance:  That  it 
Is  a  railway  corporation  created  for  the  pur- 
pose of  carrying  freight  and  passengers,  and 
bad  existed  as  such  for  over  25  years ; '  that 
Its  road  traverses  almost  the  entire  state  of 
Texas,  and  Is  an  Important  link  In  transcon- 
tinental routes  between  the  Atlantic  and 
Pacific  Oceans;  that  under  an  ordinance 
passed  by  the  city  council  of  the  city  of  El 
Paso  in  the  year  1881,  and  by  several  amend- 
ments thereto,  it  acquired  a  right  of  way 
through  said  city  over  and  upon  Main  street, 
with  full  authority  to  locate  Its  tracks,  switch- 
es, and  spurs,  and  construct  and  maintain  its 
depot  and  yards  thereon,  in  order  that  It 
might  fuIlUl  the  obligations  Imposed  upon  it 
by  law  as  a  common  carrier  of  freight  and 
paBsengen;  that  by  virtue  of  the  authority 


conferred  by  said  ordinances  and  franchises, 
and  with  the  consent  of  the  city  council  of  El 
Paso  and  abutting  property  owners  it,  at 
great  expense,  acquired  by  purchase  real 
estate  and  property  contiguous  to  and  abut- 
ting on  Main  street,  constructed  and  built, 
and  has  continuously  maintained  thereon,  its 
passenger  and  freight  depots,  machine  shops, 
and  other  Improvements  necessary  and  Inci- 
dent to  the  operation  of  Its  line  of  railway 
and  the  discharge  of  its  duty  to  the  public  as 
a  common  carrier;  that  the  location  of  its 
said  property  and  of  its  tracks  and  other  Im- 
provements thereon  Is  shown  upon  a  certain 
map  sent  up  with  the  record  as  a  part  of  the 
statement  of  facts  In  the  case.  Defendant 
further  alleged:  That  by  an  ordinance  pass- 
ed by  the  city  council  of  El  Paso  May  14, 
1883,  it  was  given  the  privilege  and  right  to 
erect  on  any  part  of  Main  street  any  addi- 
tional tracks  of  railway  it  might  desire.  That 
so  much  of  the  street  as  lies  between  Kansas 
and  Stanton  streets  was  by  ordinance  of  the 
city  closed  and  abandoned  for  the  purpose 
and  use  as  a  street  by  the  public.  That  every 
and  all  of  the  privll^es,  rights,  and  franchis- 
es were  granted  the  defendant  upon  the  ex- 
press condition  that  the  passenger  depot  to 
be  built  and  maintained  should  not  be  at  a 
greater  distance  from  the  main  plaza  than 
660  feet;  it  being  the  Intention  of  the  city 
council  that  such  depot  should  not  be  located 
from  the  present  business  center  of  the  city 
a  greater  distance.  That  defendant  thereaft- 
er located  Its  yards  and  grounds,  tracks, 
side  tracks,  and  switches  and  built  Its  ma- 
chine shops,  and  bas  continuously  maintain- 
ed the  same  In  strict  conformity  with  the 
conditions  and  requirements  of  the  dty  of 
El  Paso,  In  the  proper  performance  of  its  du- 
ties to  the  public.  That  any  noise  or  Incon- 
venience arising  from  the  operation  of  Its 
trains  and  switching  Its  cars  was  only  a  rea- 
sonable exercise  of  the  rights  and  privileges 
granted  It  by  said  city.  That  long  prior  to 
the  time  plaintiffs  acquired  or  owned  the 
premises,  the  Omdorff  Hotel  was  located 
thereon,  and  the  hotel  business  conducted  by 
its  then  owner,  without  complaint  of  any  in- 
convenience or  annoyance  caused  to  Its  pa- 
trons. That  plaintiffs  thereafter  purchased 
said  property  with  full  knowledge  that  there 
would  be  some  Inconvenience  and  annoyance 
Incident  to  the  handling  and  operation  of  de- 
fendant's trains,  cars,  and  engines  over  said 
tracks,  and  has  acquiesced  in  the  same  for  a 
period  of  about  10  years.  That  it  was  then, 
and  is  now,  absolutely  necessary  to  so  handle 
its  cars  and  conduct  Its  business  on  Main 
street  between  the  points  mentioned.  And 
that  such  injury  or  inconvenience  as  com- 
plained of  by  plaintiffs  arises  from  causes 
necessarily  incident  to  railway  service  in  the 
conduct  of  defendant's  railway  business  un- 
der the  rightful  exercise  of  its  franchises 
granted  by  the  laws  of  Texas  and  the  ordi- 
nances of  the  city  of  El  Paso. 
"The  case  was  tried  before  the  court  with- 
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out  a  jury,  anil  a  decree  was  rendered  perpet- 
ually enjoining  and  restraining  tbe  defend- 
ant from  using  that  portion  of  Main  street 
In  the  city  of  El  Paso  which  lies  between  Its 
Intersection  with  the  easterly  line  of  Stanton 
street  and  its  Intersection  with  the  easterly 
line  of  Mesa  avenue  for  railroad  yards  and 
station  purposes,  and  from  making  up  In 
whole  or  In  part  any  trains  thereon,  and 
from  doing  any  switching  thereon,  and  from 
causing  Its  trains,  engines,  locomotives,  and 
cars,  or  either,  to  stand  thereon,  subject  to 
this  provision:  'Provided,  however,  this  shall 
not  in  any  way  be  construed  as  prohibiting 
passenger,  freight  or  other  trains  coming  in 
over  the  main  line  from  the  west,  or  such 
trains  as  have  been  made  up  and  are  depart- 
ing for  the  west,  passing  over  the  switches 
and  side  tracks  onto  the  main  tracks  within 
said  limits,  or  from  stopping  for  a  time  rea- 
sonably sufficient  to  throw  switches  for  that 
purpose.  It  is  expressly  ordered  by  the  court, 
however,  that  this  judgment,  and  no  part 
thereof,  shall  be  construed  as  to  apply  to  any 
tracks  of  defendant  not  situated  on  that  por- 
tion of  Main  street  which  is  herein  described, 
and  this  Judgment  and  injunction  hereby  or- 
dered shall  not  apply  to  any  ground  or  terri- 
tory other  than  to  that  portion  of  Main  street 
herein  mentioned  and  defined.'  " 

The  judge  of  the  trial  court  filed  conclu- 
sions of  fact,  which  we  condense  In  part 
and  copy  a  portion,  as  follows: 

On  the  17th  day  of  February,  1881,  the 
city  council  of  the  city  of  SU  Paso  adopted 
an  ordinance  by  which  It  granted  to  the 
Galveston,  Harrisburg  &  San  Antonio  Rail- 
way Company  the  right  of  way  over  a 
great  number  of  the  streets  and  alleys  of 
the  said  city,  which  included  Main  and 
San  Francisco  streets  and  contained  this 
provision:  "Provided  that  the  right  of  way 
herein  granted  to  said  company  for  its  rail- 
way, shall  (not)  exceed  five  feet  from  each 
side  of  a  center  line  of  the  track  thereof, 
from  the  point  where  such  track  touched 
San  Francisco  street,  to  the  southwestern 
boundary  of  the  depot  grounds  as  herein- 
after defined  and  between  which  points  no 
side  tracks,  switch  or  spur  shall  be  con- 
structed." On  March  24,  1881,  the  said 
dty  adopted  a  second  ordinance,  by  which 
It  enlarged  the  right  of  way  granted  to  the 
said  railway  company  to  the  width  of  16 
feet  and  repealed  the  inhibition  In  the  first 
ordinance  against  the  building  of  said  tracks, 
switches,  etc.,  upon  certain  streets.  On 
May  14,  1883,  the  said  city  council  adopted 
a  third  ordinance,  by  which  the  right  of 
way  was  extended  12  feet  from  each  side 
of  the  16  feet  theretofore  granted,  making 
40  feet  in  width,  and  the  said  ordinance  con- 
tained these  provisions: 

"Beginning  at  the  center  of  San  Francisco 
and  Anthony  street  as  shown  on  map  known 
as  the  official  map  of  the  city,  and  running 
thence  through  said  San  Francisco  street 
twelve  feet  on  either  side  of  said  sixteen 


foot  grant  to  the  Intersection  of  said  San 
Francisco  street  with  Main  street;  thence 
with  Main  street  twelve  feet  In  width  on 
each  side  of  said  sixteen  foot  right  of  way 
to  the  'northeasterly  boundary  of  Kansas 
street,  with  privilege  and  right  to  said  com- 
pany to  erect  on  said  part  of  said  street 
any  additional  tracks  of  railway  as  It  may 
desire." 

"Section  3.  That  so  much  of  said  Main 
street  as  lies  between  Kansas  street  and 
Stanton  street  be  and  the  same  is  from 
and  after  the  passage  and  approval  of  this 
ordinance,  closed  and  abandoned  for  the  pur- 
pose of  use  as  a  street  on  the  part  of  the 
public" 

"The  defendant  railway  company  as  ap- 
pears from  the  map  introduced  In  evidence, 
in  [is]  operating  and  maintaining  on  Main 
street,  between  Stanton  street  and  Mesa 
avenue,  in  addition  to  the  double  tracks  of 
Its  main  Une,  three  side  tracks ;  one  leaving 
the  main  line  on  the  south  side  thereof  about 
100  feet  west  of  Mesa  avenue,  continuing 
east  along  Main  street  and  diverging  to  the 
south  from  the  Main  line  to  a  point  about 
60  feet  east  of  Mesa  avenue,  where  It  leaves 
Main  street  and  enters  the  private  property 
of  the  defendant  railway  company  and  con- 
nects with  the  defendant's  yards,  and  thla 
track  constituting  the  main  lead  track  from 
the  west  to  the  freight  yards  of  the  defend- 
ant company.  The  other  two  traqks  on  the 
north  of  the  north  track  of  the  Main  line 
join  the  mata  line  about  60  feet  from  the 
east  line  of  Mesa  avenue  on  Main  street 
and  run  east  on  Main  street  to  the  east  line 
of  Stanton  street  and  constitute  the  main 
lead  to  the  coach  tracks,  coalyards,  machine 
shops,  etc.,  of  the  defendant  That  the  part 
of  said  side  tracks  and  leads  on  Main  street, 
as  aforesaid,  are  constantly  used  for  switch- 
ing purposes;  and  the  yard  engines,  in  the 
course  of  making  up  trains  and  shifting  cars 
for  various  purposes,  are  constantly  going 
back  and  forth  over  same  within  said  terri- 
tory, ringing  their  bells,  and  stopping  and 
starting.  That  the  moving  back  and  forth 
of  the  switch  engines  and  cars  attached 
thereto  on  said  tracks  and  leads  and  upon 
the  main  line  between  Mesa  avenue  and 
Stanton  street,  whUe  engaged  in  switching 
and  shoving  cars,  causes  a  great  deal  of 
noise  and  vibration. 

"Second.  That  the  plaintiff  Mrs.  De  Groff 
owns  a  large  four-story  building,  called  the 
'Omdorft  Hotel,'  situated  on  Mesa  avenue 
about  90  feet  south  of  the  south  line  of  said 
Main  street  where  same  is  Intersected  by 
Mesa  avenue.  That  plaintiff  Charles  [De 
Groff]  is  conducting  a  hotel  in  said  building, 
and  the  same  has  a  large  patronage. 

"Third.  That  the  noise  caused  by  the 
moving  back  and  forth  of  switch  engines 
while  engaged  in  switching  and  shifting 
cars  and  making  up  trains  upon  all  of  said 
tracks  situated  on  Main  street  between  Mesa 
avenue  on  the  west  and  Stanton  street  on 
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the  east,  arising  from  tbe  escape  ^f  steam, 
the  exhaust  of  locomotlTes,  the  coming  to- 
gether of  cars,  and  the  ringing  of  bells,  Is 
so  great  and  constant  as  to  annoy  and  dis- 
turb the  guests  at  said  hotel,  and  keep  them 
from  sleep  and  rest  at  night,  as  has  been 
the  case  for  some  time  past,  and  continues 
to  be.  That  the  vibration  caused  by  the 
stopping  and  starting  of  the  switch  engines 
and  cars  attached,  and  the  passage  of  such 
engines  and  cars  np  and  down  the  tracks 
In  tbe  course  of  switching,  causes  the  build- 
ing of  the  said  De  Oroff  to  vibrate  and 
shake,  thereby  disturbing  the  said  De  Oroff 
and  bis  guests,  making  his  hotel  uncomfort- 
able. 

"Fourth.  That  in  consequence  of  such  con- 
dition the  plaintiff's  property  Is  seriously 
damaged  and  lessened  In  value,  the  said 
hotel's  patronage  has  been  materially  de- 
creased, and  his  hotel  business  materially 
Injured. 

"Fifth.  That  in  addition  to  said  switching 
there  are  some  18  to  20  trains  a  day  passing 
along  said  main  track,  and  out  of  and  Into 
the  yards  on  the  south  side  over  the  south 
Bide  lead  to  and  from  the  main  track,  and 
that  these  trains  cause  even  greater  vibra- 
tion than  tbe  said  switching,  and  cause  also 
a  great  deal  of  noise. 

"Sixth.  That  as  now  constructed,  in  or- 
der to  get  into  and  out  of  the  defendant's 
freight  yards  on  the  south  side  of  the  main 
line,  it  is  necessary  that  trains  should  pass 
over  said  lead  south  of  the  main  line,  leav- 
ing the  same,  as  stated,  about  100  feet  west 
of  Mesa  avenue,  and  that,  in  order  to  reach 
said  yards  on  the  nortb  side  of  the  main  line 
from  the  west  as  tbe  same  are  now  con- 
structed, it  is  necessary  that  cars  and  en- 
gines enter  the  same  upon  said  lead  switch 
which  Joins  the  main  line,  as  stated  above, 
east  of  Mesa  avenue  about  50  feet  That 
the  use  made  of  said  leads  by  switch  en- 
gines is.  In  effect,  the  use  of  said  Main 
street  between  Stanton  and  Mesa  avenue 
for  yard  purposes. 

"Seventh.  That  said  south  lead  track  as  it 
Is  now  upon  the  ground  on  Main  street 
was  constructed  in  the  year  1887,  or  1888, 
and  has  continuously  remained  and  been 
used  without  Intermlgsion  and  without  any 
action  being  taken  on  the  part  of  the  city 
to  oust  the  railway  company  up  to  the  pres- 
ent time.  And  that  the  said  Omdorff  Hotel 
bolldtng  was  in  use  for  hotel  purposes  long 
before  the  plaintiff  Mrs.  De  Groff  acquired 
the  property,  and  the  said  south  lead  was 
so  used  by  the  said  defendant  railway  com- 
pany long  before  that  time." 

Tbe  plaintiff  in  error  will  hereafter  be 
called  the  "defendant,"  and  the  defendants 
in  error  will  be  called  the  "plaintiffs."  In 
their  petition  tbe  plaintiffs  allege^  in  sub- 
stance: That  the  use  of  Main  street  as 
therein  alleged  has  caused  many  guests  who 
were  stopping  at  the  hotel  to  leave,  and, 
nnlen  relief   be  given,   many  others   will 


leave;  that  many  persons  who  would  have 
become  guests  of  the  hotel  had  not  done  so 
on  account  of  tbe  noises  and  disturbances 
produced  by  the  acts  of  the  defendant,  but 
have  sought  hotel  accommodations  else- 
where, and  will  continue  to  do  so  in  the  fu- 
ture unless  relief  be  granted  as  prayed  for. 
Tbe  petition  alleges  "that  by  reason  of  the 
premises  the  value  of  the  said  real  estate 
belonging  to  the  said  Mrs.  Alzlna  De  Groff 
has  been  greatly  depreciated,  and  tbe  busi- 
ness of  the  plaintiff,  Charles  De  Groff,  as 
a  hotel  keeper,  has  been  greatly  damaged." 
No  oth»  element  of  damage  Is  claimed  to 
exist,  ^t  is  a  well-established  principle 
which  is  recognized  in  the  petition  that  the 
plaintiffs  were  not  entitled  to  an  injunction 
In  this  case  If  they  had  an  adequate  reme- 
dy at  law;  that  Is,  if  they  could  recover  by 
a  suit  at  law  for  tbe  amount  of  the  depreda- 
tlmi  of  the  real  estate  and  compensation  for 
the  decrease  In  the  business  of  hotel  keep- 
ing. It  does  not  require  authority  nor  argu- 
ment to  show  that  the  decrease  in  the  value 
of  the  real  estate  could  easily  be  ascertain- 
ed and  could  be  compensated  for  in  money. 
Therefore  the  Irreparable  injury  upon  which 
the  right  to  an  injunction  depends  rests 
wholly  upon  the  question  whether  the  inju- 
ry to  the  business  of  the  hotel  keeper  is 
susceptible  of  ascertainment  and  of  satis- 
faction in  money.  We  are  of  opinion  that 
the  injury  arising  from  the  depredation  of 
tbe  business  constituted  a  good  ground  of 
recovery  In  an  action  for  damages.  Bruns- 
wick &  W.  Ry.  Co.  v.  Hardey,  112  Ga.  604, 
37  S.  Bl.  888,  52  L.  R.  A.  396;  Rose  v.  Groves, 
5  Man.  &  G.  826;  Aldrlch  v.  Wetmore,  66 
Minn.  20,  57  N.  W.  221/  In  the  first  case 
cited  the  action  was  to  recover  damages 
against  a  railroad  company  for  obstructing 
the  way  by  which  persons  usually  did  and 
would  pass  In  going  to  a  house  on  a  public 
street  where  plaintiff  did  business.  The 
complaint  was  that  the  obstruction  prevent- 
ed persons  who  had  and  would  have  traded 
with  the  plahttlff  at  that  place  from  doing 
so,  and  thereby  his  business  was  injured. 
Tbe  railroad  company  contended  that  such 
damages  were  speculative  in  their  nature 
and  not  the  subject  of  a  legal  action.  The 
court  said:  "In  cases,  however,  where  these 
elements  are  merely  speculative  and  con- 
jectural and  cannot  be  ascertained  with  rea- 
sonable certainty,  no  allowance  should  be 
made  therefor.  This  does  not  mean  that 
the  amounts  of  these  elements  of  damage 
should  necessarily  be  reduced  to  an  exact 
calculatloa  before  a  recovery  could  be  had, 
but  there  must  be  sufficient  data  to  enable 
a  Jury  with  a  reasonable  degree  of  certain- 
ty and  exactness  to  ascertain  the  loss." 
Again  the  court  said  in  the  same  opinion: 
"We  think,  on  the  contrary,  that  it  is  well 
eetebUsbed  by  this  court  •  •  •  that  Il- 
legally obstructing  and  continuing  to  ob- 
struct a  public  street  so  as  to  prevent  tbe 
customers  of  a  merchant  from  getting  to  his 
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store  te  Inflicting  njton  him  a  special  wrong 
not  shared  In  by  the  public  at  large,  for 
which  he  is  entitled  to  maintain  an  action 
for  damages."  The  other  cases  cited  are 
equally  in  point  Conceding  that  the  acts 
of  the  defendant  constituted  a  nuisance  to 
the  plaintiffs  for  which  they  would  be  en- 
titled to  be  remunerated,  they  could  not  re- 
sort to  the  process  of  injunction;  there  be- 
ing a  remedy  at  law  by  which  they  could 
bare  been  reimbursed  for  the  Injury  sus- 
tained. Duck  ▼.  Peeler,  74  Tex.  273,  118  S. 
W.  1111. 

If  we  concede  for  the  argument  that  plain- 
tiffs had  a  right  to  an  Injunctlcm,  then  the 
law  required  that  they  should  prosecute  that 
right  within  a  reasonable  time  after  the 
nuisance  was  created  by  the  operation  of 
the  trains  upon  that  street  Madison  y. 
Dncktown  Sul.  Co.  (Tenn.)  83  S.  W.  662; 
Clifton  Iron  Co.  v.  Dye,  87  Ala.  468,  6  South. 
192.  What  will  be  considered  a  reasonable 
time  depends  upon  the  facts  and  circum- 
stances of  the  case.  In  some  instances 
courts  have  held  three  years  an  unreason- 
able time  t6  delay  proceedings  of  this  char- 
acter, and,  in  other  Instances,  a  longer  time 
has  been  held  to  be  reasonable.  The  facts, 
briefly  stated,  are:  The  lead  tracks,  upon 
which  the  operation  of  the  trains  is  com- 
plained of,  were  constructed  in  the  year 
1888,  and  the  acts  complained  of  and  now 
carried  on  upon  said  tracks  were  begun  then 
and  hare  been  continued  ever  since.  Increas- 
ing only  to  meet  the  increase  of  business. 
This  suit  was  Instituted  on  the  27th  day  of 
June,  1907,  19  years  after  the  commence- 
ment of  the  use  of  the  tracks  for  said  pur- 
poses. It  does  not  appear  at  what  time  the 
hotel  was  built,  but  the  plaintiff,  Charles 
De  Groff,  testified  that  he  had  been  keep- 
ing hotel  there  more  than  nine  years  at  the 
time  of  the  trial,  and  the  house  was  there 
before  he  took  eharge  of  It,  so  it  is  a  rea- 
sonable Inference  from  the  facts  stated  thiat 
the  house  had  been  there  for  a  considerable 
number  of  years  before  Mrs.  De  Groff  be- 
came the  owner  of  It  We  are  of  opinion 
that,  as  a  matter  of  law,  the  delay  of  19 
years  was  unreasonable,  and  for  that  rea- 
son the  court  should  not  have  granted  the 
writ  of  Injunction.  Counsel  for  plaintiffs 
ask:  "When  did  the  Injury  occur  r'  That 
might  be  a  pertinent  question  If  this  were 
a  suit  for  damages,  but  It  cannot  affect  the 
issue  of  delay  In  moving  to  abate  the  nui- 
sance. 

/The  question  of  Issuing  an  injunction,  un- 
der such  state  of  facts,  depends  uiton  the 
circumstances,  and  It  is  the  duty  of  the 
court  to  consider  the  relative  injury  to  the 
plaintiffs  by  a  continuance  of  the  nuisance 
to  that  which  would  be  Inflicted  upon  the 
defendant  and  the  public  by  granting  and 
enforcing  an  Injunction,  and,  if  the  injury 
to  the  plaintiffs  appears  to  be  greatly  less 
In  amount  in  comparison  to  that  which  will 
result  to  the  railroad  company  and  the  pub- 


lic, then  It  Is  the  duty  of  the  court  to  deny 
the  writ  of  injunction.  Wees  t.  Coal  & 
Iron  R.  Co.,  54  W.  Va.  430,  46  S.  E.  166;  Shel- 
don ▼.  Rockwell,  9  Wis.  166,  76  Am.  Dec. 
266. /The  undisputed  evidence  shows  that 
the  4nachine  shops,  repair  shops,  and  the 
railroad  yards  were  so  located  and  con- 
structed that  to  reach  either  of  them  from 
the  main  track  It. Is  necessary  to  pass  over 
that  portion  of  the  tracks  to  which  the  In- 
junction as  granted  applies.  It  Is  true  that 
the  running  of  the  trains  to  the  depots  is 
not  enjoined,  but  the  cars'  which  compose 
those  trains  must  necessarily  be  taken  off 
the  main  track  and  shifted  from  one  track 
to  another,  to  the  yards  and  shops,  and  the 
facility  with  which  this  may  be  done  is  of 
great  Importance  to  a  railroad  company  do- 
ing as  much  business  as  is  done  at  that 
place.  The  use  of  the  traclcs  which  is  en- 
joined consisted  In  bringing  cars  out  of  the 
shops,  or  from  the  railroad  yards  and  at- 
taching them  to  and  forming  them  into 
trains  for  use,  or  in  breaking  up  trains  that 
might  come  in  and  distributing  the  cars, 
thus  clearing  the  main  track  by  running 
the  cars  into  the  yards  or  to  the  repair 
shops.  With  the  injunction  in  force,  the 
yards  and  repair  shops  could  not  be  reached 
by  the  cars  brought  in  on  the  main  line, 
from  which  It  will  necessarily  result  that 
the  railroad  company  must  either  remove  its 
yards  and  shops  to  some  other  place  where 
it  may  connect  with  them  from  the  main 
track,  or  it  must  resort  to  some  other  part 
of  the  city  on  the  main  line  at  which  to 
make  the  diversion  of  the  cars  from  the 
main  track  on  Main  street  to  the  yards  and 
shops.  In  either  event  the  cost  to  the  rail- 
road company  will  be  great,  and  the  whole 
system  of  Its  tracks,  depots,  shops,  and 
yards  would  be  broken  up.  The  same  busi- 
ness, if  done  in  any  other  portion  of  the 
city,  would  create  the  same  character  of 
nuisance  to  people  living  in  that  neighbor- 
hood as  is  created  at  the  present  location. 
Besides,  the  people  of  El  Paso  are  interest- 
ed In  the  maintenance  of  those  shops  and 
depots  at  the  place  where  they  are  located. 
In  granting  the  right  of  way  In  1881,  the 
city  made  It  a  condition  that  the  passenger 
depot  should  be  located  within  660  feet  of 
the  plaza.  It  appears  from  the  testimony 
that  it  would  work  a  great  hardship,  al- 
though it  would  not  be  an  Impossibility,  for 
the  railroad  to  reconstruct  all  of  these  yards, 
depots,  and  tracks  so  as  to  accommodate  the 
business  of  the  city  as  it  is  now  done  and  as 
the  people  are  entitled  to  have  it  done.  It 
does  not  appear  that  this  could  be  done  and 
at  the  same  time  maintain  the  passenger 
depot  at  a  point  conforming  to  the  ordi- 
nance. /The  public  convenience  is  of  con- 
trolling importance  in  this  class  of  cas^, 
especially  is  it  so  In  this  case,  wherein  it  is 
shown  that  this  railroad  company  carries 
the  freight  and  passengers  for  EI  Paso  over 
a  large  scope  of  country,  and  also  carries 


Digitized  by 


Google 


Tex.) 


BROWN  T.  STATE. 


139 


tbe  through  travel  and  traffic  which  reaches 
it  over  the  Sonthem  Pacific,  as  well  as  that 
which  the  Galveston,  Harrlsburg  &  San  An- 
tonio Railroad  Company  receives  from  and 
delivers  to  other  roads. 

The  ose  of  the  tracks  which  are  enjoined 
was  lawful  and  indispensable  to  the  opera- 
tion of  the  railroad.  It  cannot  be  prevent- 
ed withoat  destroying  the  usefulness  of  this 
public  utility.  A  railroad  cannot  be  operat- 
ed without  locomotives  which,  being  moved 
by  steam,  must  produce  noises.  If  removed 
beyond  the  limits  of  a  city  so  as  to  place 
the  yarda  out  of  contact  with  business  hous- 
es and  residences,  their  value  to  the  public 
would  be  greatly  Impaired.  Some  one  must 
suiTer  these  inconveniences  rather  than  that 
tbe  public  interest  should  suffer.  If  tb^  de- 
fendant were  compelled  to  remove  to  anoth- 
er part  of  the  city,  the  same  nuisance  to 
other  people  would  be  caused  by  the  same 
necessary  operation  of  the  machinery,  and 
the  citizens  at  that  point  could  with  great- 
er propriety  than  plaintiffs  seek  another  in- 
Jmictlon.  These  conflicting  Interests  call 
for  a  solution  of  the  question  by  the  ap- 
plication of  tbe  broad  principles  of  right 
and  Justice^  leaving  the  Individual  to  his 
remedy  by  compensation  and  maintaining 
the  public  interests  Intact  This  works 
hardships  upon  the  individual,  but  they  are 
incident  to  civlllzatlon  with  Its  physical  de- 
velopments, demanding  more  and  more  the 
means  of  rapid  transportation  of  persons 
and  property.  The  plaintiffs  should  be  left 
to  their  action  for  damages.  The  injunction 
should  not  have  been  granted/ 

Plaintiffs  rely  upon  O.,  H.  &  S.  A.  Ry. 
Co.  V.  Miller  (Tex.  Civ.  App.)  93  S.  W.  177, 
In  which  this  court  refused  a  writ  of  error. 
In  that  case  tbe  railroad  company  averred 
that  Its  use  of  the  street  was  temporary  and 
would  be  abandoned  by  a  certain  time. 
The  trial  court  granted  the  Injunction  to 
become  effective  at  a  time  subsequent  to  the 
date  fixed  by  tbe  railroad  company  for  its 
removal.  The  Court  of  Civil  Appeals  said: 
"We  do  not  think  appellant  has  any  ground 
to  complain  of  the  court's  action  in  decree- 
ing that  it  should  not  do  at  a  certain  time 
certain  things,  which  at  that  time  it  alleged 
that  It  did  not  desire  to  do,  and  promised 
that  It  would  voluntarily  desist  from  doing 
them.  We  are  unable  to  see  of  what  its 
grievance  consists.  Appellees  might  have 
had  cause  to  complain,  if  the  court  had 
made  their  rights  In  tbe  matter  rest  on 
promises  made  by  appellant  to  remedy  their 
wrongs  at  some  time  in  the  future.  As  It 
Is,  the  court  seems  to  have,  decreed  the  re- 
lief that  appellant  alleged  and  proved  that 
it  was  willing  to  grant."  This  court  did  not 
undertake  to  review  the  case  for  the  reason 
that  by  lapse  of  time  the  question  had  ceas- 
ed to  be  of  practical  importance. 

It  is  ordered  that  the  Judgments  of  the 


district  court  and  the  Court  of  Civil  Appeals 
be  reversed,  and  Judgment  be  here  rendered 
that  the  petition  for  an  injunction  be  de- 
nied, and  that  the  petition  be  dismissed.  It 
is  further  ordered  that  defendant  In  error 
recover  of  Charles  De  Qroff  and  Mrs.  Al- 
zlna  De  Groff  all  costs  of  all  of  tbe  courts. 


BROWN  V.  STATE. 

(Court  of  Criminal  Appeals  of  Texas.    March 
20,  1900.) 

L  CsnciNAi.  Law  (J  90*)— Justices  of  titb 
Peacb— Natttm  and  Scope  or  JuRisnic- 
Tiow. 

The  Jurisdiction  of  a  Jnrtice  of  the  peace  is 
only  that  fixed  by  the  Oonetitution  and  statutra: 
and,  as  a  general  rule  any  exercise  of  JiiriRdic- 
tion  by  him  beyond  his  prescribed  power  is  void. 
[Bd.  Note.— For  other  cases,  s'ee  Criminal  Law, 
Cent.  Dig.  S§  129-136;  Dec.  Dig.  I  90.*] 

2.  Gbikirai,  Law  (f  90*)— Justices  ot  th« 

PSACB— AUTHOBITT    AS   MAGISTRATE. 

A  justice  of  the  peace  has  authority  to  sit 
as  a  magistrate  under  the  express  provisions 
of  Code  Cr.  Proc  1895,  art  41 ;  bot  In  view 
of  article  62,  providing  that,  when  a  mairistrnte 
sits  to  Inqniie  into  a  criminal  accusation,  his 
court  is  called  an  examining  court,  his  authori- 
ty as  a  magistrate  is  entirely  distinct  from  his 
jurisdiction  as  a  jnstice  of  tbe  peace. 

[Ed.  Note.— For  other  cases,  see  Criminal  Law, 
Dec.  Dig.  I  9a*] 

3.  Crihikai.  Law  (S  90*)-^n8ncE8  of  tim 
Peace  —  JxnusDicTioR  —  TXbbitobiai.  Ex- 
tent. 

Ordinarily  one  jnstice  of  tbe  peace  has  no 
authority  to  take  cognizance  of  proceedings 
within  the  limits  of  the  jurisdiction  of  another 
justice,  and  statntes  psrmittini;  it  nnder  pre- 
scribed conditions  are  to  be  strictly  construed ; 
and,  where  by  statute  certain  proceedings  must 
be  had  before  a  proper  justice,  no  other  justice 
can  take  jurisdiction. 

[Ed.  Note.— For  other  eases,  see  Criminal  Law, 
Dec.  Dig.  §  90.*] 

4.  Cbimirai.  Law  (|  90*)— Justices  ot  the 
Peace— JuRisnicTioN—AuTHOBiTY  to  Sit 
IN  Another  Precinct. 

One  justice  of  the  peace  as  sudi  cannot  sit 
in  the  precinct  of  another  jnstice  and  take  ju- 
risdiction of  matters  arising  therein,  even  when 
the  other  justice  is  absent,  nnder  Rev.  St.  1S05, 
art.  1566.  providing  that,  if  a  vacancy  exists 
in  the  office  of  justice  of  the  peace  of  a  precinct 
or  the  justice  shall  be  absent  or  unwilling  to 
perform  the  duties  of  his  office,  the  nearest  jus- 
tice in  the  county  may  perform  the  duty  of  the 
office,  in  view  of  article  1564,  providing  that 
each  justice  of  tbe  peace  shall  be  commissioned 
as  justice  of  the  peace  of  his  precinct  but,  if 
he  performs  such  duties,  they  must  be  perform- 
ed In  his  own  precinct ;  and  hence,  under  Code 
Or.  Proc.  1805,  art.  941,  providing  that  a  Jus- 
tice of  the  peace,  having  good  cause  to  believe 
that  an  offense  against  tbe  state  laws  has  been 
committed,  may  summon  and  examine  witnesses 
in  relation  thereto,  a  neighboring  jnstice,  as  a 
justice  of  the  peace,  cannot  go  into  another  jus- 
tice precinct  where  there  Is  a  resident  justice, 
and  hold  a  court  of  inquiry. 

[Ed.  Note. — For  other  cases,  see  Criminal  Law, 
Dec.  Dig.  90.*] 

5.  Cbiminai,  Law  (J  90*)— Justices  or  the 
Peace  —  Jurisdiction  —  "Accused"  —  "De- 

nSNDAKT." 

Under  Pen.  Code  1895,  art  25.  providing 
that  the  words  "accused"  and  "defendant"  there- 
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In  refer  to  one  who  In  a  legal  manner  is  held 
to  answer  for  an  offense  at  any  stage  of  the 
proceedings,  or  against  whom  complaint  in  a 
lawful  manner  is  made,  charging  an  offense  in- 
dnding  all  proceedings  from  the  order  of  arrest 
to  final  execution,  a  defendant  is  not  "accused" 
until  charged  with  an  offense,  and  hence  a  jus- 
tice of  the  peace  as  a  magistrate  cannot  sit  as 
an  examining  bonrt  until  a  criminal  action  has 
been  commenced  against  a  person,  abd  he  has 
been  arrested  and  brought  before  the  justice, 
and  therefore  a  justice  does  not  act  as  a  magis- 
trate at  a  court  of  inquiry  called  to  summon  and 
examine  witnesses  as  to  a  supposed  crime,  un- 
der the  express  provisions  of  Code  Cr.  Proc 
1885,  art.  9il ;  nobody  being  present  and  call- 
ed upon  to  answer  any  accusation. 

[Ed.  Note.— For  other  cases,  see  Criminal  Law, 
Dec.  Dig.  {  90.* 

For  other  definitions,  see  Words  and  Phrases, 
Tottu'i^  105,  106;  Tol.  8,  p.  7562;  vol.  2,  pp. 

6.  Witnesses  (8  890*)— Impeachment— Incon- 
sistent Statements— Confessions— Fail- 
TTBE  to  Comply  with  STATtmt. 

Where  an  alleged  confession  of  accused, 
claimed  to  have  been  made  while  he  was  under 
arrest,  was  not  shown  to  have  been  a  voluntary 
statement  taken  before  an  examining  court,  or 
to  have  been  made  in  writing,  signed  by  accus- 
ed, showing  that  proper  warning  bad  been  given 
as  to  his  rights,  as  required  by  Acts  30th  Leg. 
1907,  pp.  219,  220,  c  118,  evidence  thereof  was 
inadmissible  to  impeach  accused  testifying  in 
his  own  behalf. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Dec.  Dig.  I  390.*]  ^^ 

Brooks,  J.,  dissentlDK. 

Appeal  from  District  Court,  Fannin  Coun- 
ty;   Ben  H.  Denton,  Judge. 

Simon  Brown  was  convicted  of  perjury, 
and  appeals.    Reversed  and  remanded. 

B.  L,  Agnew  and  McGrady  &  McMahon, 
for  appellant.  F.  J.  McCord,  Asst  Atty. 
Gen.,  for  the  State. 

DAVIDSON,  P.  J.  This  conviction  was 
for  perjury,  the  punishment  assessed  being 
three  years'  confinement  In  the  penitentiary. 

The  evidence  shows  that  on  December  3, 
1906,  O.  W.  King  was  Justice  of  the  peace 
of  precinct  No.  3  of  Fannin  county,  and  that 
he,  together  with  the  assistant  county  attor- 
ney, sheriff,  with  deputies,  and  the  county 
attorney  of  Lamar  county,  went  Into  Justice 
precinct  No.  4  of  said  Fannin  county,  where 
there  was  a  resident  qualified  justice  of  the 
peace,  and  that  said  King  Issued  subpoenas 
for  witnesses,  under  authority  of  article  941 
of  the  Code  of  Criminal  Procedure  of  1895, 
and  had  said  witnesses  brought  before  him 
for  the  purpose  of  Inquiring  Into  violations 
of  the  law.  While  testifying  before  said 
King,  appellant  stated,  "I  never  saw  any 
card  playing  or  craps  In  any  room  above 
Jim  Lewis'  frosty  Joint,  and  I  have  not  seen 
a  game  of  poker  or  crap  game  around  or 
in  Ladonia  for  three  or  four  years,  at  least; 
It  has  been  more  than  one  year."  Perjury 
was  assigned  against  appellant  upon  bis  tes- 
timony before  said  King.  As  above  stated, 
the  evidence  is   that  King  was  the  duly 


elected  and  qualified  Justice  of  the  peace  In 
precinct  No.  3;  that  he  went  Into  precinct 
No.  4,  where  there  was  a  resident  qualified 
justice  of  the  peace,  and  held  a  court  of  in- 
quiry, and  It  is  further  shown  that  the  jus- 
tice of  precinct  No.  4  was  in  no  way  dis- 
qualified from  holding  said. court  of  inquiry, 
or  sitting  in  regard  to  these  matters.  The 
commissioners'  court  had  designated  Ladon- 
ia as  the  seat  of  justice,  or  place  for  hold- 
Ing  the  justice  court  for  said  precinct  No.  4. 
Appellant  was  brought  before  said  Ekinff 
by  a  deputy  sheriff,  and  held  in  custody 
from  the  time  he  was  supposed  to  have  been 
summoned  before  said  King  until  indicted 
by  the  grand  jury.  The  contention  is  made 
that  King,  as  justice  of  the  peace,  had  no 
Jurisdiction  or  authority  to  act  as  Justice  of 
the  peace,  or  preside  as  such  over  a  court 
of  inquiry  in  precinct  No.  4,  inasmuch  as 
there  was  a  resident  justice  of  the  peace, 
who  was  a  qualified  Justice  of  precinct  No. 
4,  and  was  in  no  way  disqualified  to  act  in 
such  Investigation.  We  are  of  opinion  this 
contention  is  sound.  A  Justice  of  the  peace 
has'  no  authority  as  such  to  act  out  of  Ills 
precinct,  and  In  the  precinct  of  another  Jus- 
tice of  the  peace.  Article  6,  H  18,  19,  of 
the  Constitution  provide  there  shall  be  not 
less  than  four,  nor  more  than  eight,  Justices 
of  the  peace  In  and  for  each  organized  coun- 
ty In  this  state,  unless  there  should  be  a 
city  of  8,000  or  more  inhabitants,  in  which 
case  there  may  be  two  justices  elected  for 
such  city.  It  further  provides  that  the  coun- 
ty court  then  in  existence  should  make  the 
first  division,  and  all  subsequent  divisions 
should  be  made  by  the  commissioners'  court, 
as  provided  by  the  Constitution.  Further 
provisions  of  the  Constitution  provide  for 
the  Jurisdiction,  criminal  and  civil,  of  sucb 
justices  of  the  peace,  and  that  they  shall 
hold  their  courts  at  sucb  times  and  places 
as  may  be  provided  by  law.  In  obedience  to 
these  provisions  of  the  Constitution  the  Leg- 
islature provided,  among  other  things,  for 
the  election  of  Justices  of  the  peace  in  these 
respective  Justice  precincts,  and  to  fill  va- 
cancies in  case  of  such  occurrence.  Article 
1664  of  the  Revised  Statutes*  of  1895  pro- 
vides: "Each  Justice  of  the  peace  shall  be 
commissioned  as  Justice  of  the  peace  of  his 
precinct  and  ex-offlclo  notary  public  of  his 
coimty,  and  shall  take  the  oath  of  office  pre- 
scribed In  the  Constitution,  and  give  the 
bond  prescribed  by  law."  Article  1565  pro- 
vides: "Where  any  vacancy  shall  occur  in 
the  office  of  a  justice  of  the  peace,  the  same 
shall  be  filled  by  some  person  appointed  by 
the  commissioners'  court  of  the  county,  who 
shall  hold  his  office  until  the  next  general 
election,  and  until  his  successor  shall  be 
elected  and  qualified."  Article  1566  pro- 
vides: "During  the  period  of  such  vacancy, 
or  whenever  the  Justice  of  the  peace  in  any 
precinct  shall  be  absent,  or  unable  or  unwiU- 
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Ins  to  perform  the  duties  of  his  o£Bce,  the 
nearest  Justice  of  the  peace  in  the  county 
may  perforin  the  duties  of  the  office  until 
mich  vacancy  shall  be  filled,  of  such  absence, 
Inability  or  nnirlllingness  shall  cease."  This 
seems  to  be  the  extent  of  tlie  law  with  ref- 
erence to  the  authority  of  the  Justice  of  the 
peace  as  enacted  by  the  Legislature,  except 
as  coroner  and  magistrate.  Article  941  of 
the  Code  of  Criminal  Procedure  Is  In  the  fol- 
lowing language:  "When  a  Justice  of  the 
peace  has  good  cause  .to  believe  that  an  of- 
fense has  been,  or  Is  about  to  be  committed 
against  the  laws  of  this  state,  he  may  sum- 
mon all  and  examine  any  witness  or  wit- 
nesses. In  relation  thereto;  and  If  It  shall 
appear  from  the  statement  of  any  witness 
or  "Witnesses  that  an  offense  has  been  com- 
mitted, the  Justice  shall  reduce  said  state- 
ments to  writing,  and  cause  the  same  to  be 
sworn  to  by  the  witness  or  witnesses  mak- 
ing the  same,  and  thereupon  such  Justice 
Bball  issne  a  warrant  for  the  arrest  of  the 
offender,  the  same  as  if  complaint  had  been 
made  out  and  filed  against  each  offender." 
These  are  the  provisions  In  the  Constitution 
and  statutory  enactments  in  regard  to  the 
power  and  Jurisdiction  and  authority  of 
Justices  of  the  peace.  It  Is  a  well-settled 
proposition  that  the  Jurisdiction  and  power 
and  authority  of  Justices  of  the  peace  are 
mch  only  as  are  fixed  by  the  Constitution 
and  statutes.  In  some  of  the  states  their 
Jurisdiction  is  coextensive  with  the  limits 
of  their  respective  counties,  while  in  oth- 
ers It  is  confined  to  their  townships,  district, 
wards,  precincts,  or  hundreds,  and  it  is  a 
general  role  that  any  exercise  of  Jurisdic- 
tion by  a  Justice  of  the  peace  beyond  his 
prescribed  power  is  coram  non  Judlce  and 
▼old.  See  Dew  ▼.  State  Bank,  9  Ala.  828; 
Caldwell  ▼.  Meador,  4  Ala.  756;  Oage  v. 
Maschmeyer,  72  Iowa,  696,  34  N.  W.  482; 
State  V.  Brayman,  35  Kan.  714,  12  Pac.  Ill; 
Bnsseli  V.  Muldraugh's  Hill,  etc.,  13  Bush 
(Ky.)  907;  Hebel  ▼.  Amazon  Insurance  Co., 
33  Mich.  400;  Hartford  F.  Insurance  Co.  v. 
Owen,  30  Midi.  441 ;  U.  S.  Mutual  Ins.  Co.  v. 
Belslnger,  43  Mo.  App.  571;  People  v.  Camp- 
beU,  22  Hun,  574;  Sear  v.  Shanks,  9  N.  D.  204, 
82  N.  W.  734;  Neville  v.  Morgan,  10  Phlla. 
(Pa.)  522;  Leadbetter  v.  Kendall,  Fed.  Gas. 
No.  8,157a;  The  Martha  Anne,  Fed.  Gas.  No. 
9.146,  OIc.  18.  See,  also,  24  Cyc.  484,  485. 
The  same  role  obtains  in  this  state.  See 
Foster  ▼.  McAdams,  9  Tex.  542.  See,  also, 
CJrawford  v.  Saunders,  9  Tex.  Civ.  App.  225, 
29  8.  W.  102 ;  Horan  v.  Wahrenberger,  9  Tex. 
313,  58  Am.  Dec.  146;  Stewart  v.  Smallwood 
(Tex.  Cav.  App.)  102  S.  W.  159;  and  Pea- 
cock T.  State,  87  Tex.  Cr.  R.  418,  35  S.  W. 
964.  The  Justice  has  also  authority  to  sit  as 
a  magistrate,  but  this  Is  entirely  distinct 
from  his  Jurisdiction  as  Justice  of  the  peace. 
Code  O.  Proc.  arts.  41,  62;  Kerry  v.  State, 
17  Tex.  App.  178,  60  Am.  Bep.  122. 

Another  proposition  is  that  ordinarily  one 
Justice  has  no  authority  to  take  cognisance 


of  proceedings  within  the  Jurisdiction  of  an- 
other Justice;  but  in  some  states  other  Jus- 
tices, usually  the  nearest,  are  given  Jnrlsdlc- 
tlon  over  proceedings  within  the  Jurisdiction 
of  another  Justice  who  has  resigned  or  is 
disqualified,  absent,  or  Is  some  way  legally 
disabled;  but  these  statutes  are  to  be  strict- 
ly construed,  and  will  not  be  extended  to 
cases  clearly  not  within  their  terms,  and 
where  by  statute  certain  proceedings  must 
be  had  before  a  proper  Justice,  no  other  Jus- 
tice can  take  Jurisdiction.  See  24  Oyc  493, 
and  notes  85,  86,  87,  and  88,  for  collated  au- 
thorities. It  Is  also  settled  that  one  Justice 
of  the  peace,  as  such,  cannot  sit  In  the  pre- 
cinct of  another  Justice,  even  when  the  oth- 
er Justice  Is  absent  See  Stewart  v.  Small- 
wood  (Tex.  (31v.  App.)  102  S.  W.  159.  In  no 
case  can  he  take  Jurisdiction  or  cognizance 
of  matters  arising  in  another  precinct  where 
there  is  a  resident  Justice  of  the  peace  capa- 
ble of  acting.  Stewart  v.  Smallwood,  supra; 
Horan  v.  Wahrenberger,  supra;  Moss  v. 
State,  83  8.  W.  829,  11  Tex.  Ct  Rep.  763; 
Pyles  V.  State,  83  8.  W.  811, 11  Tex.  Ct  Bep. 
732;  Liggett  v.  State,  83  S.  W.  807,  11  Tex. 
Ct  Rep.  764;  Wilson  v.  State,  27  Tex.  App- 
47,  10  S.  W.  749,  11  Am.  St  Rep.  180.  The 
three  cases,  supra,  cited  from  the  Texas 
Court  Beporter  arose  in  regard  to  whether 
the  Jurisdiction  of  the  mayor's  authority  ex- 
tended beyond  his  territorial  limits.  It  was 
held  where  the  case  arose  outside  such  lim- 
its, perjury  assigned  upon  testimony  deliv- 
ered during  the  trial  before  the  mayor  could 
not  afford  the  basis  of  a  prosecution  because 
of  want  of  Jurisdiction  on  the  part  of  said 
officer  to  try  such  cases;  that  his  action  was 
coram  non  Judlce.  The  latest  utterance  In 
regard  to  this  matter  is  the  case  of  Stewart 
V.  Smallwood,  supra.  We  quote  from  that 
case:  "It  is  not  disputed  that  John  Fitz- 
gerald, Justice  of  the  peace  for  precinct  No. 
1  of  Fannin  county,  was  absent  at  the  time 
of  filing  this  suit,  and  the  issuance  of  the 
writ  of  attachment,  and  that  T.  J.  Self,  the 
Justice  of  the  peace  of  precinct  No.  8,  was 
the  nearest  Justice  of  the  peace  in  Fannin 
county.  It  is  contended  in  argument  that 
when  the  Justice  of  the  peace  Is  absent  from 
his  precinct,  the  nearest  Justice  in  the  coun- 
ty has  Jurisdiction  of  all  the  cases  which 
may  be  brought  In  the  precinct  of  such  ab- 
sent justice,  but  such  nearest  Justice  can- 
not go  out  of  his  precinct  and  issue  process, 
and  make  the  same  returnable  to  the  conrt 
of  the  absent  Justice,  but  should  make  the 
same  returnable  to  the  court  of  said  near- 
est Justice  of  the  peace;  in  other  words, 
that  there  Is  no  law  authorizing  a  justice 
of  the  peace  to  go  out  of  his  precinct  and 
Issue  process  in  another  Jurisdiction  and 
make  it  returnable  to  that  Jurisdiction.  We 
are  of  opinion  that  the  Intentlcm  of  this 
statute  is,  In  the  case  of  the  absence  of  the 
Justice  of  the  peace,  to  authorize  and  con- 
fer Jurisdiction  on  the  nearest  Justice  of  the 
peace  In  the  county  to  perform  the  duties 
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of  Bach  absent  Justice.  The  statute,  how- 
ever, does  not  confer  power  upon  such  near- 
est Justice  to  go  outside  of  his  precinct,  and 
tu  the  oUlce  of  such  absent  Justice,  and  there 
perform  such  duties,  but  contemplates  that 
the  duties  shall  be  performed  in  the  precinct 
of  such  nearest  Justice.  Crawford  v.  Saun- 
ders, 9  Tex.  Civ.  App.  225,  29  S.  W.  102." 
If  this  is  correct,  and  it  follows  the  author- 
ities in  this  state  from  the  beginning,  and 
if  the  Justice  of  one  precinct  cannot  go  in- 
to the  precinct  of  another  Justice  of  the 
peace  and  issue  process  in  that  precinct  re- 
turnable before  another  Justice,  then  the 
reasoning  is  infinitely  staronger  why  the 
neighboriag  Justice  cannot  go  Into  the  do- 
main of  an  adjoining  or  other  Justice  pre- 
cinct where  there  is  a  resident  authorized 
and  qualified  Justice  of  the  peace,  and  In- 
stitute or  hold  courts  of  Inquiry,  under  Code 
Cr.  Proc.  art.  941.  The  visiting  Justice  of 
the  peace  would  have  no  such  authority  un- 
der any  provision  of  law  in  Texas.  This 
construction  of  our  constitutional  and  legis- 
lative provisions  seems  to  have  been  follow- 
ed from  practically  the  beginning  of  our 
Jurisprudence.  We  are  not  discussing  how 
far  the  Legislature  may  go  in  fixing  the 
territorial  Jurisdiction  of  Justices  of  the 
peace.  We  are  only  discussing  the  statutes 
as  we  find  them  enacted. 

We  have  only  been  discussing  the  author- 
ity of  a  Justice  of  the  peace  as  such,  and 
acting  in  the  capacity  of  Justice  of  the 
peace  holding  courts  of  inquiry  under  ar^ 
tide  941,  Code  Cr.  Proc.;  but  such  officer 
Is  presented  in  another  light  which  we  have 
not  been  discussing.  But  that  matter  is  not 
involved  In  this  case,  If  at  all,  in  an  indi- 
rect or  negative  way,  but  will  notice  It,  as 
it  may  be  so  involved.  That  is:  That  such 
officer  Is  as  well  clothed  with  authority  to 
act  as  magistrate  as  Justice  of  the  peace, 
and  that  as  magistrate  he  may  hold  an  ex- 
amining trial  which  as  Justice  of  the  peace 
be  cannot.  There  la  no  contention,  bow- 
ever,  and  no  fact  going  to  show,  that  the 
Justice  of  the  peace  in  this  case  was  act- 
ing in  the  capacity  of  magistrate.  On  the 
contrary,  the  nncontroverted  facts  show  that 
he  was  acting  only  as  Justice  of  the  peace, 
carrying  on  what  may  be  termed  a  "court 
of  inquiry,"  under  and  by  virtue  of  arti- 
cle 941,  Code  Cr.  Proc.,  supra.  In  other 
words,  he  was  summoning  before  himself, 
as  Justice  of  the  peace,  witnesses  scrfely  for 
the  purpose,  and  only  with  the  view,  of  as- 
certaining If  any  crimes  or  violations  of 
the  law  bad  been  committed  in  the  neigh- 
boring precinct  into  which  he  had  gone,  and 
it  may  be  presumably  with  the  further  view. 
If  the  witnesses  summoned  before  him  in 
the  court  of  inquiry  developed  any  viola- 
tions of  the  law,  of  having  them  to  make 
affidavit  for  the  arrest  of  such  discovered 
violators  or  offenders.  He  had  no  case  be- 
fore htm;  he  was  investigating  as  Justice  of 
the  peace,  with  a  view  and  for  the  purpose 


of  finding,  or  procuring,  or  originating,  a 
case  or  cases.  He  was  therefore  not  sitting 
as  a  magistrate  In  an  examining  trial,  but 
only  in  his  capacity  as  Justice  of  the  peace, 
ferreting  out,  or  attempting  to  ferret  out, 
crimes  against  unknown  vftlators  of  the 
law.  Our  laws  have  clothed  the  Justice  of 
the  peace  with  varied  duties  and  powers, 
not  only  as  Justices  of  the  peace,  but  as 
magistrates,  coroners,  and  notaries  public, 
and  they  have  been  assigned  different  re- 
lations, different  duties,  and  the  power  and 
authority  of  such  Justices  in  each  of  these 
relations  is  different  and  entirely  distinct 
from  what  it  Is  In  all  of  the  other  relations. 
As  Justice  of  the  peace  he  may  discharge 
certain  duties,  and  in  fact  is  required  to 
discharge  them,  as  Justice  of  the  peace,  and 
not  as  notary  public;  as  a  notary  public, 
certain  duties  as  notary  public,  and  not  as 
Justice  of  the  peace;  so,  as  coroner,  and  so, 
as  magistrate.  The  Legislature  has  author- 
ity to  pass  laws  investing  the  Justice  of 
the  peace  with  these  various  duties  and 
power,  and  to  separate  one  from  the  oth- 
er, and  liave  so  done.  As  magistrate  be 
may  hold  an  examining  trial;  reduce  tes- 
timony to  writing;  remand  parties  to  Jail; 
discharge  them;  admit  them  to  ball  to  await 
the  action  of  the  grand  Jury,  etc.  As  no- 
tary public  he  could  not;  as  Justice  of  the 
peace  he  could  not.  As  magistrate,  how- 
ever, be  could.  Code  Cr.  Proc.  art.  41;  Ker- 
ry V.  State,  17  Tex.  App.  178,  50  Am.  Rep. 
122.  It  has  been  held  that  the  testimony 
taken  before  such  in^gistrate  sitting  as  an 
examining  court  may  be  used  in  subsequent 
trials  under  certain  circumstances  when  the 
witness  or  witnesses  have  departed  this  life 
or  have  left  the  state;  but  this  rule  would 
not  apply  to  evidence  of  a  witness  in  a  court 
of  Inquiry,  for  manifest  reasons.  Code  Cr. 
Proc  art.  24;  Kerry  v.  State,  17  Tex.  App. 
178,  60  Am.  Rep.  122;  Cbllders  v.  State,  30 
Tex.  App.  160,  16  8.  W.  903,  28  Am.  St.  Rep. 
899.  Among  others,  the  accused  is  not  at 
the  court  of  inquiry;  he  is  not  accused  of 
any  offense;  he  has  not  been  arrested;  nor 
has  he  been  confronted  with  the  witness. 
At  the  examining  trial  he  has  been  arrest- 
ed, and  is  confronted  with  the  witnesses 
against  him.  In  the  examining  court  he 
must  answer.  At  the  court  of  inquiry  he  is 
not  even  accused,  is  absent,  and  cannot  an- 
swer; he  is  not  called  upon  to  answer  any 
accusation.  At  the  court  of  inquiry,  if  the 
evidence  of  the  witnesses  summoned  before 
the  Justice  of  the  peace  develop  a  sufficient 
case  to  authorize  it,  an  affidavit  is  taken; 
a  warrant  of  arrest  issued;  accused  taken 
into  custody;  brought  befwe  the  court  for 
examination;  and  the  witnesses  are  then 
called  to  face  the  accused  in  such  examin- 
ing trial.  The  Justice  of  the  peace  is  then, 
and  not  till  then,  a  magistrate.  So  the  dif- 
ference between  a  court  of  inquiry  and  an 
examining  court  has  a  wide  range  of  de- 
marcation, and  the  Justice  of  the  peace  sits 
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In  entirely  different  capacities  In  the  two 
characters  of  duty. 

Again,  all  Judges  of  courts  of  appeal,  dis- 
trict courts,  county  courts,  and  Justices  of 
the  peace  are  magistrates.  Code  Cr.  Proc. 
art  41.  It  would  hardly  be  contended  that 
as  a  magistrate  these  Judicial  officers  could 
Issue  writs  of  hat>eas  corpus.  If  so,  then 
a  Justice  of  the  peace,  by  virtue  of  his  of- 
fice as  a  magistrate,  would  have  as  much 
authority  to  Issue  a  writ  of  habeas  corpus 
as  a  district  Judge,  Judge  of  the  Court  of 
Criminal  Appeals,  or  Judge  on  the  supreme 
bench.  It  would  not  seriously  be  asserted 
that  Justices  of  the  peace  can  issue  writs 
o(  habeas  corpus,  and  yet,  under  the  stat- 
ute, there  seems  to  be  no  distinction  In  the 
office  of  magistrate  between  the  Justice  of 
the  peace  and  any  of  tbe  higher  or  more 
elevated  Judicial  officers.  A  writ  of  habeas 
corpus  can  only  be  Issued  where  a  Judge  has 
a  tight  to  do  it:  First,  as  a  court;  second, 
as  a  Judge — and  this  may  be  in  vacation — 
bat  never  can  it  be  Issued  by  a  magistrate 
as  sncb.  The  Court  of  Criminal  Aiq;>eal8, 
as  a  court,  has  authority  to  issue  writs  of 
habeas  corpus,  and  each  member  of  the 
court  Is  clothed  with  authority  to  grant 
writs  of  habeas  corpus.  Each  member  of 
the  court  Is  a  magistrate  under  our  law, 
and  so  defined  in  the  same  article  of  the 
statute  with  the  Justices  of  tbe  peace.  As 
a  magistrate,  however,  it  would  not  be  as- 
serted that  any  member  of  this  court  could 
Issue  a  writ  of  habeas  corpus.  Until  a  very 
recent  date  the  Supreme  Court  and  its  mem- 
bers could  not  issue  or  grant  writs  of  habe- 
as corpus,  but  this  authority  was  conferred 
by  the  Legislature  recently;  but,  at  all  times 
prior  to  such  recent  legislation,  the  members 
of  that  court  have  been  magistrates,  and 
could  sit  as  such,  but  could  not  Issue  writs 
of  habeas  corpus.  They  could,  however, 
as  magistrates  hold  examining  trials.  So, 
then,  the  official  character  of  a  magistrate 
is  as  distinct  as  the  law  can  make  It  from 
any  other  official  character  pertaining  to 
Judicial  officers,  or  the  discharge  of  any 
other  official  duty  devolving  upon  such  of- 
ficer. And  this  is  true  from  the  Justice  of 
the  peace  upward  to  the  most  elevated  Ju- 
dicial officer  in  Texas.  The  Legislature  has 
exercised  its  authority  In  prescribing  tbe 
duties  of  the  Justice  of  tiie  peace  in  such 
relations  as  deemed  proper.  In  the  dis- 
charge of  these  various  duties  will  be  found 
the  limit  of  Jurisdiction.  It  only  remains 
with  the  courts  to  uphold  such  legislation. 
Tbe  cases  of  Hart  v.  State,  15  Tex.  App. 
202,  49  4m.  Rep.  188,  and  Childers  v.  State, 
80  Tex.  App.  160,  16  S.  W.  903,  28  Am.  St 
Rep.  899,  recognizes  the  correctness  of  this 
position,  as  does  Evans  v.  State,  12  Tex. 
App.  370,  and  Kerry  v.  State,  17  Tex.  App. 
178,  50  Am.  Rep.  122. 

In  the  Hart  Case  tbe  Justice  .of  the  peace 
was  sitting  as  a  magistrate  conducting  an 
examining  trial  in  a  cause  pending  before 


him,  wherein  Hart  was  charged  with  as- 
sault to  murder,  was  sitting  in  the  precinct 
of  which  he  was  Justice  of  the  peace,  and 
taking  the  testimony  as  magistrate  in  an 
examining  trial,  as  the  statute  directed,  or 
authorized,  such  magistrates  to  do  when 
sitting  as  examining  court  He  was  hold- 
lug  his  examining  trial  In  precinct  No.  1  aa 
uiugistrate,  and  of  which  precinct  he  was 
presiding  as  justice  of  tbe  peace.  It  became 
necessary  in  that  case  to  go  into  a  neigh- 
boring precinct  to  secure  the  testimony  of 
the  party  who  had  been  shot  by  Hart  He 
proceeded  to  the  neighlx>rlng  precinct  and 
took  the  testimony  of  the  wounded  man,  not 
as  Justice  of  the  peace,  nor  as  a  court  of 
inquiry,  but  strictly  as  magistrate  conduct- 
ing an  examining  trial.  The  opinion  sustain- 
ed this  action  of  the  magistrate  as  report- 
ed supra.  So  in  the  Childers  Case,  supra. 
In  that  case  the  district  Judge  had  granted 
a  writ  of  habeas  corpus.  Evidence  was 
adduced  before  him  as  such  Judge  presiding 
over  the  trial  had  under  the  writ  of  habeas 
corpus.  Later  on,  when  Childers  was  upon 
final  trial  before  a  Jury,  the  state  sought 
to  introduce  the  evidence  taken  before  the 
district  Judge  on  the  habeas  corpus  trial, 
and  It  was  admitted,  but  on  appeal  the  Judg- 
ment reversed  for  this  alleged  error,  on  the 
ground  that  testimony  taken  before  a  Judge 
sitting  in  a  habeas  corpus  proceeding  could 
not  be  reproduced  before  the  Jury,  because 
the  statute  limits  the  introduction  of  this 
character  of  evidence  to  depositions  or  tes- 
timony taken  before  a  magistrate,  and  that 
the  district  Judge  sitting  in  a  habeas  corpus 
trial  was  not  sitting  or  acting  as  a  magis- 
trate. See,  also,  Evans  v.  State,  12  Tex. 
App.  370.  These  cases  clearly  draw  the  dis- 
tinction between  a  Judge  acting  as  a  Judge 
on  habeas  corpus  proceedings,  and  the  same 
person  or  officer  acting  as  a  magistrate  In 
an  examining  trial.  So  the  difference  be- 
tween the  office  of  magistrate  and  that  of 
Justice  of  the  peace  is  decidedly  marked 
and  evident  It  is  as  distinctly  marked 
where  the  Justice  of  the  peace  is  acting  as 
magistrate,  and  where  he  is  acting  as  Jus- 
tice of  the  peace,  as  Is  tbe  difference  In  the 
authority  of  a  district  Judge  in  a  writ  of 
hal)eas  corpus  and  where  the  same  Judge  is 
acting  as  magistrate. 

Article  41,  Code  Cr.  Proc.,  provides  who 
are  magistrates,  as  follows:  "Either  of  the 
following  officers  is  a  'magistrate'  within 
the  meaning  of  this  Code:  The  Judges  of 
tbe  Supreme  Court  Judges  of  the  Courts  of 
Appeals,  the  Judges  of  the  District  Coiu-t 
county  Judges  of  the  county,  either  of  the 
county  commissioners,  the  Justices  of  the 
peace,  the  mayor  or  recorder  of  an  incorpo- 
rated city  or  town."  Article  42,  Code  Cr. 
Froc.,  clothes  magistrates  with  authority  to 
preserve  tbe  peace  within  their  Jurisdiction 
by  the  use  of  ail  lawful  means,  etc.  Article 
62,  Code  Cr.  Proc,  defines  what  it  takes  to 
constitute  an  examining  court,  thus:    "When 
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s.  magistrate  Bits  for  the  purpose  of  Inquir- 
ing Into  a  criminal  accusation  against  any 
person  this  Is  called  'an  examining  court'" 

Wherever  a  justice  of  the  peace  sits  as 
an  examining  court,  it  has  been  held  his  ju- 
risdiction Is  coextensive  with  the  limits  of 
his  county.  Hart  v.  State,  15  Tex.  App.  202, 
49  Am.  Rep.  188;  Kerry  v.  State,  17  Tex. 
App.  178,  60  Am.  Rep.  122.  But  this  does 
not  constitute  audi  justice  or  judge  a  ju»- 
tice  of  the  peace  under  the  terms  of  article 
941,  supra.  In  Kerry's  Case  Judge  White, 
delivering  the  opinion  of  the  court,  used 
the  following  language:  "A  justice  of  the 
peace  Is  a  'magistrate'.  Code  Cr.  Proc.  art 
41.  When  a  justice  sits  for  the  purpose  of 
Inquiring  into  a  criminal  accusation  against 
any  person,  he  Bits,  not  as  a  justice  of  the 
peace,  but  as  a  magistrate,  and  the  court 
which  be  then  holds  is  not  a  justice's,  but 
an  'examining,'  court  Code  Cr.  Proc  art 
62.  When  holding  such  a  coivt  bis  func- 
tions as  a  magistrate  are  the  same  as  those 
of  the  judges  of  the  coiinty,  district  Su- 
preme, or  Court  of  Appeals,  when  they  sit 
as  magistrates  to  hold  an  examining  trial. 
The  same  rules  govern  each."  This  deci- 
sion very  clearly  draws  the  line,  and  marks 
the  distinction  between  a  justice  of  the 
peace,  as  such,  and  when  be  is  acting  un- 
der hlB  authority  as  a  magistrate.  A  mag- 
istrate can  never  act  until  he  has  a  crim- 
inal action  before  him,  and  a  criminal  ac- 
tion must  be  prosecuted  in  the  name  of  the 
state  against  the  person  accused,  and  Is 
conducted  by  some  officer  or  person  acting 
under  the  authority  of  the  state  in  accord- 
ance with  its  laws.  Article  80,  Code  Cr. 
Proc.  Therefore  there  must  be  a  criminal 
action  filed  against  the  party  before  the  jus- 
tice of  the  peace  can  act  as  magistrate. 
This  Is  not  the  condition  under  the  terms 
of  article  941,  supra.  Under  the  terms  of 
the  latter  article,  as  before  stated,  the  jus- 
tice of  the  peace  may  inquire  In  regard  to 
violations  of  the  law  in  order  to  obtain  a 
criminal  action. 

Article  25,  Pen.  Code  1896,  reads  as  fol- 
lows: "The  word  'accused'  is  Intended  to 
refer  to  any  person  who,  in  a  legal  manner. 
Is  held  to  answer  for  any  ofTense,  at  any 
Btage  of  the  proceedings  or  against  whom 
complaint  In  a  lawful  manner,  is  'made, 
charging  the  commission  of  an  offense.  In- 
cluding all  proceedings  from  the  order  for 
arrest  to  the  final  execution  of  the  law; 
and  the  wwd  'defendant'  is  used  In  the 
same  sense."  So  it  would  seem  from  this 
that  a  defendant  is  not  accused  until  be 
has  been  charged  with  an  offense,  and  he 
cannot  be  tried  until  he  has  been  arrested, 
and  therefore  a  magistrate  cannot  sit  as 
an  examining  court,  or  conduct  an  examin- 
ing trial,  until  he  has  the  party  under  ar- 
rest and  before  him.  Under  article  941  as 
justice  of  the  peace  he  may  make  Inquiry 
as  to  violations  of  the  law,  and,  after  one 
has  been  discovered,  complaint  may  be  tak- 


en, process  issued,  and  the  arrest  consum- 
mated; the  prisoner  brought  before  the 
court;  and.  If  he  has  not  final  jurisdiction 
over  it  he  can  resolve  himself  Into  an  ex- 
amining court  or  magistrate,  but  a  prior 
accusation  must  be  filed  before  he  can  ot»- 
tain  jurisdiction  of  such  party  as  magis- 
trate. In  the  case  In  hand,  therefore,  we 
say  that  the  justice  of  the  peace  had  no  au- 
thority to  go  into  the  neighboring  precinct 
to  hold  a  court  of  inquiry.  He  was  not  act- 
ing as  a  magistrate,  and  could  not  do  so 
aa  justice  of  the  peace.  Again,  would  It  be 
contended  that  a  judge  of  this  or  the  Su- 
preme Court  could  as  a  magistrate  institute 
courts  of  inquiry  under  article  941,  Code 
Cr.  Proc?  Of  course  not  Why?  Because 
the  terms  of  that  article  limit  the  power 
to  justices  of  the  peace.  They  do  not  ex- 
tend or  Include  magistrates,  county  judges, 
district  or  higher  judges. 

There  is  another  proposition  In  the  case 
that  would  be  fatal  to  the  conviction  inde- 
pendent of  the  jurisdictional  matter.  A  bill 
of  exceptions  was  reserved  to  the  ruling  of 
the  court  permitting  the  introduction  of  the 
confession  of  appellant  while  in  jail,  whicli 
seems  to  have  been  for  the  purpose  of  im- 
peaching him  while  testifying  in  his  ovm 
behalf.  The  bill,  In  substance,  is  as  follows: 
That  after  appellant  had  stated  be  did  not 
remember  making  the  statement  upon  which 
the  perjury  was  based,  the  state's  counsel 
then  asked  him,  for  the  purpose  of  impeach- 
ment "Didn't  yon  swear  that  [meaning  the 
statements  upon  which  the  perjury  is  based] 
up  there,  and  afterwards  didn't  you  go  be- 
fore Mr.  Lattimore,  and  go  before  the  grand 
jury  of  this  county,  and  if  you  did  not  so 
before  it,  and  ask  to  go  before  it;  and.  If 
you  did  not  there  state  that  Jim  Lewis  per- 
suaded you  to  make  the  statement  that  la 
made  here,  and  yon  testified  falsely,  and 
that  you  wanted  to  correct  It  and  say  that 
you  saw  the  gambling  from  the  start  to  fin- 
ish"— ^and  counsel  for  defendant  interrupted, 
and  asked  the  defendant  the  following  ques- 
tion: "Were  you  under  arrest  at  that  time 
for  this  offense,  and  In  charge  of  an  officer?" 
To  which  defendant  replied,  "Yes,  sir,"  and 
defendant  then  objected  to  said  question, 
and  any  answer  thereto,  because  it  was  an 
attempt  to  get  a  confession  before  the  jury 
that  was  not  a  legal  confession,  It  not  being 
in  writing  and  signed  by  the  defendant 
and  not  showing  that  he  had  been  warned 
by  the  person  to  whom  the  same  was  made, 
and  because  it  was  pretending  to  lay  a  pred- 
icate to  Impeach  the  defendant  by  Illegal 
testimony,  and  quite  a  number  of  other  ob- 
jections; and  it  was  further  asked  by  said 
state's  attorney:  "And  when  you  came  up 
there.  If  I  didn't  tell  you  this:  •Simon,  I 
don't  want  you  to  make  any  statement  be- 
fore this  grand  Jury.  If  you  do  make  this 
statement  It  will  be  used  as  evidence 
against  you,  and  not  for  you;  that  it  cannot 
help  you  In  your  case' — and  after  I  told 
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7on  that,  didn't  yon  go  ahead  and  make  this 
statement  [the  district  attorney  reading 
from  a  paper  purporting  to  be  the  state- 
ments BO  made  by  defendant  before  the 
grand  Jury],  and  tell  the  grand  Jury  that  yon 
wanted  to  tell  them  what  was  right;  that 
you  had  lied  there,  and  yon  wanted  to  go 
there  and  correct  It?  Defendant  answered, 
'1  don't  remember.' "  These  statements 
were  read  from  a  paper  by  the  district  at- 
torney to  the  witness,  before  the  Jury.  The 
Jury  heard  them  all  as  read  from  the  paper, 
and  were  evidently  considered  by  them  as 
evidence.  They  were  not  denied  nor  with- 
drawn, but  left  in  that  condition.  No  more 
dangerous  way  conld  be  resorted  to,  to  se- 
cure consideration  of  illegitimate  and  harm- 
ful evidence.  This  was  not  right,  and  ought 
not  to  have  been  permitted.  This  testimony 
was  not  admissible.  The  trial  occmred  on 
September  10,  1907,  after  the  act  of  the 
Tbirtletb  Legislature  had  gone  into  effect 
on  the  12th  of  July,  1907.  This  act  provides 
that,  where  a  party  is  under  arrest,  and  his 
confession  is  sought  to  be  used  against  him, 
the  party  being  under  arrest,  It  must  be 
shown  that  it  was  a  voluntary  statement, 
taken  before  an  examining  court  in  accord- 
ance with  law,  or  be  made  in  writing  and 
signed  by  him,  which  written  statement 
shall  show  that  be  has  been  warned  by  the 
person  to  whom  same  is  made:  First,  that 
he  does  not  have  to  make  any  statement  at 
all;  second,  that  any  statement  made  may 
be  used  in  evidence  against  him  on  his  trial 
for  the  offense  concerning  which  the  con- 
fession la  therein  made,  or  unless  In  con- 
nection with  said  confession,  he  makes 
statements  of  facts,  or  circumstances  that 
are  found  to  be  true,  which  conduce  to  es- 
tablish his  guilt,  such  as  the  finding  of  se- 
creted or  stolen  property,  or  the  Instrument 
with  which  he  states  the  offense  was  com- 
mitted, provided  that,  where  the  defendant 
Is  "unable  to  write  his  name  and  sign  the 
statement  by  making  his  mark,  such  state- 
ment shall  not  be  admitted  in  evidence,  un- 
less it  be  witnessed  by  some  person  other 
than  a  peace  officer,  who  shall  sign  the  same 
as  a  witness.  See  Acts  30th  Leg.  1907,  pp. 
219,  220,  c.  Ua  This  law  had  been  In  effect 
Rome  time  when  this  purported  confession 
was  sought  to  be  used  a'galnst  appellant 
Bvldently  the  legislative  intent  here  enun- 
ciated is  that  confessions,  under  the  circum- 
stances stated  in  this  act,  shall  exclude  all 
verbal  confessions,  accept  as  provided  in. 
said  act  The  confession  and  statements 
here  sought  to  be  used  and  read  to  the  Jury 
are  clearly  outside  of,  and  not  included  with- 
in,, ttie  provisions  of  said  act  of  the  Legis- 
lature. E>ven  before  the  last  act  of  the  Leg- 
islature, this  court  had  held  that  confes- 
sions of  a  party  under  arrest,  made  with- 
out warning,  could  not  be  used  against  him, 
even  for  the  purpose  of  Impeachment  citing 


Morales  v.  State,  86  Tex.  Cr.  B.  234,  36  S. 
W.  435,  848;  Wright  v.  State,  36  Tex.  Or. 
K.  427,  37  S.  W.  732;  Bailey  v.  State,  40 
Tex.  Cr.  R.  163,  49  S.  W.  102;  Rodriguez  v. 
State  (Tex.  Cr.  App.)  36  S.  W.  439;  Wal- 
ton V.  State,  41  Tex.  Cr.  R.  454,  66  S.  W. 
567;  Parker  v.  State  CTex.  Or.  App.)  57  S. 
W.  668;  Johnson  y.  State,  43  Tex.  Cr.  R. 
476,  66  S.  W.  84a  The  Morales  Case  over- 
ruled Qulntana  v.  State,  29  Tex.  App.  401, 
16  S.  W.  258^  26  Am.  St  Rep.  730,  which 
laid  down  a  contrary  rule. 

Under  the  views  enunciated  above,  it  Is 
unnecessary  to  discuss  the  remaining  ques- 
tions, though  some  of  them  seem  to  be  well 
taken.  As  the  case  is  presented  to  us,  the 
Judgrment  should  be  reversed,  and  the  cause 
remanded,  and  It  Is  accordingly  so  ordered. 

BROOKS,  J.,  dissents  believing  that  Halt 
V.  State,  supfa,  conclusively  settles  the  case 
adversely  to  appellant 


SMITH  V.  STATB. 

(Court  of  Clriminal  Appeals  of  Texas.    Dec.  12, 

1908.     Rehearing  Denied  March  20,  1909.) 

1.  CBnasTAi,  Law   (§   694*)— Contikuanc*- 
Absent  Witness. 

Application  for  continuance  for  absence  of 
a  witness  was  insufficient;  there  being  filed, 
on  motion  for  new  trial,  an  affidavit  by  such 
witness  that  he  would  not  If  present,  have  tea-' 
tified  to  the  matteis  set  up  in  the  application, 
and  that  such  statements  were  not  true. 

[Ed.  Note.— For  other  cases,  see  Criminal  Law. 
Cent  Dig.  U  1321,  1322,  1332;    Dec.  Dig.  S 

2.  CsnanAi.  Law   (|  598*)— Contihtjahcb— 
Absewt  Withess. 

Defendant  may  not  have  continuance  for 
absence  of  a  witness,  who  had  not  been  served 
with  subpoena  and  was  nnder  no  obligation  to 
attend,  as  was  known  to  defendant  at  the  pre- 
ceding term. 

[Ed.  Note.— For  other  cases,  see  Oiminai  Law, 
Cent  Dig.  {  1337;   Dec.  Dig.  {  588.»} 

8.  Homicide  (S  190*)— A8saui.t  with  Intent 
— Thkbats— Pboof  of  Reputation. 

The  state,  on  a  prosecution  for  assault  with 
intent  to  murder,  where  defendant  gives  evidence 
of  threats  to  kill  him,  made  by  P.,  the  person 
assaulted,  may  prove  the  general  reputation  of 
P.,  as  to  whether  he  was  of  a  violent  or  danger- 
ons  character  or  of  a  kind  and  inoffensive  dis- 
poeitlon:  this  being  within  the  spirit  of  Pen. 
Code  1806,  art  713,  though  in  terms  it  provides 
for  evidence  of  character  of  "deceased"  where 
one  accused  of  murder  seeks  to  Justify  on  the 
ground  of  threats. 

^[Ed.   Note.— For  other  cases,   see   Homicide, 
Cent  Dig.  H  399-413;  Dec.  Dig.  {  190.*] 

Appeal  from  District  Court,  Robertson 
County;  J.  C.  Scott,  Judge. 

Henry  Smith  appeals  from  a  conviction. 
Affirmed. 

Bailey,  Woods  &  Morehead,  for  appellant 
F.  J.  McCord,  Asst  Atty.  Qea.,  for  the  State. 

RAMSET,  J.  Appellant  was  Indicted  In 
the  district  court  of  Robertson  county  on  a 
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charge  of  assault  with  intent  to  murder  one 
Scott  Pbllllps.  On  trial  he  was  conTicted, 
and  his  punishment  assessed  at  confinement 
In  the  penitentiary  for  a  period  of  10  years. 

When  the  case  was  called  for  trial,  appel- 
lant made  an  application  for  continuance  on 
account  of  the  absence  and  for  the  want  of 
the  testimony  of  two  witnesses,  Jim  Rains 
and  Fred  Rumbeck,  both  of  whom  are  al- 
leged to  reside  in  Robertson  county.  We 
think  that  the  application  Is  not  sufficient  as 
to  Jim  Rains,  for  the  reason  that  on  motion 
for  new  trial  an  aSidavit  was  filed  by  the 
said  Rains  to  the  effect,  In  substance,  that 
he  would  not,  if  present,  have  testified  to 
the  matters  set  up  in  defendant's  application, 
nor  were  said  statements  true.  We  think 
the  application  was  insufficient  as  to  Fred 
Rumbeck  for  the  reason  that  the  proof  tak- 
en on  the  hearing  shows  as  a  matter  of  fact 
that  this  witness  was  never  subpoenaed,  and 
that  this  fact  was  known,  soon  after  the 
prosecution  was  instituted,  to  appellant  The 
application  for  a  continuance,  under  consid- 
eration, was  a  second  application.  At  a  for- 
mer term  of  the  court  an  application  had 
been  made  for  continuance  on  account  of  the 
witness  Rains.  It  appeared  at  that  term  of 
the  court  that,  while  the  subpoena  for  Fred 
Rumbeck  was  returned  as  served  on  him,  as 
a  matter  of  fact  it  was  not  served,  and,  while 
the  process  was  yet  in  the  hands  of  the  sher- 
iff, appellant  said  to  him  that  he  need  not  de- 
lay matters,  or  trouble  himself  about  serving 
a  subpoena  on  Rumbeck ;  that  he  (appellant) 
would  see  personally  as  to  his  appearance  as 
a  witness.  At  the  second  term  of  the  court, 
several  months  thereafter,  the  witnesses,  in- 
cluding Rumbeck,  not  appearing,  appellant 
asked  for  an  attachment  for  them,  including 
Rumbeck,  which  for  some  reason  was  not 
served,  although  it  appears  that  Rumbeck 
was  in  the  county  at  the  time  and  reasonable 
diligence  might  have  obtained  his  attendance. 
In  view,  however,  of  the  fact  that  no  sub- 
poena had  ever  been  served  on  Rumbeck,  and 
be  was  under  no  obligation  to  attend  as  a 
witness,  and  that  this  fact  was  known  at  the 
preceding  term  to  appellant,  It  seems  to  us 
that  he  was  in  no  condition  to  ask  or  de- 
mand a  continuance  on  account  of  the  ab- 
sence of  this  witness. 

Complaint  is  made  of  the  admission  by  the 
court  of  evidence  as  to  the  general  reputa- 
tion of  Phillips.  The  matter  arose  in  this 
way:  The  appellant  had  testified  to  certain 
threats,  which  be  stated  had  been  communi- 
cated to  him  by  Rumbeck  and  Rains,  on  the 
part  of  Phillips  to  kill  him.  There  were  no 
witnesses  to  the  difficulty,  except  Phillips. 
In  view  of  the  threats  claimed  by  appellant 
to  have  been  made  by  Phillips,  the  state,  un- 
der article  713  of  the  Penal  Ck>de  of  1895, 
offered  in  evidence  proof  of  the  general  repu- 
tation of  Phillips,  as  to  whether  he  was  a 
man  of  violent,   dangerous  character,   or  a 


man  of  kind  and  inoffensive  disposition.  Ar- 
ticle 713  is  as  follows:  "Where  a  defendant 
accused  of  murder  seeks  to  Justify  himself 
on  the  ground  of  threats  against  his  own  life, 
he  may  be  permitted  to  introduce  evidence 
of  the  threats  made,  but  the  same  shall  not 
be  regarded  as  affording  a  justification  for 
the  offense  unless  it  be  shown  that  at  the 
time  of  the  homicide  the  person  killed  by 
some  act  then  done  manifested  an  intention 
to  execute  the  threat  so  made.  In  every  in- 
stance where  proof  of  threats  has  been  made 
it  shall  be  competent  to  Introduce  evidence 
of  the  general  character  of  the  deceased. 
Such  evidence  shall  extend  only  to  an  In- 
quiry as  to  whether  the  deceased  was  a  man 
of  violent  or  dangerous  character,  or  a  man 
of  kind  and  inoffensive  disposition,  or  wheth- 
er he  was  such  a  person  as  might  reasonably 
be  expected  to  execute  a  threat  made." 

It  is  obvious  that  the  testimony  here  in- 
troduced does  not  come  within  the  letter 
of  this  statute,  for  the  reason  that  the  per- 
son assaulted  was  not  killed,  and  the  case 
does  not,  therefore,  come  within  the  stat- 
ute, which  seems  to  apply  in  its  language  to 
a  case  where  the  person  assaulted  died ;  but 
it  seems  clear  to  us  that  the  evidence  sought 
to  be  introduced  does  come  within  the  spirit 
of  this  statute,  and  that  in  a  case  where  an 
assault  is  claimed  to  be  unlawfully  made, 
and  is  sought  to  be  Justified  on  the  ground 
of  self-defense,  superinduced  by  communicat- 
ed threats,  in  arrlvlug  at  the  truth  of  this 
contention  it  should  be  permissible  to  Intro- 
duce evidence  of  the  general  reputation  of 
the  person  assaulted.  In  this  case  the  par- 
ties were  well  acquainted,  lived  in  the  same 
neighborhood,  and  presumably  appellant  wa» 
acquainted  with  the  reputation  and  char- 
acter of  Phillips  in  the  respects  mentioned. 
We  think,  after  all,  the  statute  Is  but  de- 
claratory of  a  general  rule;  and  to  limit  it 
to  cases  of  actual  death  of  the  person  as- 
saulted would  be  to  nullify  its  salutary  pro- 
visions. We  think,  therefore,  and  so  hold,^ 
that  this  testimony  was  admissible. 

The  other  questions  raised  in  the  case  are- 
not  of  important  character,  nor  of  such  gravi- 
ty as  to  demand  discussion. 

We  think  there  was  no  error  committed  In 
the  trial  of  the  case,  and  that  the  Judgment 
should  be,  as  it  Is,  In  all  things  affirmed. 


SHANLBT  et  al.  v.  TORK.t 
(Court  of  Civil  Appeals  of  Texas.     Feb.  26, 

1909.  Rehearing  Denied  March  18,  1909.) 
1.  Execution  (8  23S*)—Sai.i8— Failure  to- 
Comply  with  Bid— LiABiLiriKS  of  Biddeb. 
Under  the  direct  provisions  of  Rev.  St. 
1895,  art.  2381,  one  faihng  to  comply  with  the 
terms  of  his  bid  at  an  execution  sale  shall  be 
liable  to  the  execution  plaintiff  for  20  per  cent, 
of  the  value  of  the  property  bid  for,  and  should 
the  property  bring  less  on  the  second  sale,  is 
liable  to  pay  defendant  in  execution  all  loss  h« 
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■nstebis  b7  the  fidlare  to  consummate  the  sale ; 
the  difference  between  the  amounts  for  which 
the  property  sold  on  the  two  sales  belon^ni;. 
under  the  statute,  to  defendant  in  execution,  and 
not  to  plaintiff. 

[E^  Xote. — For  other  cases,  see  Execution, 
Cent  Dig.  {  662;    Dec.  Dig.  {  238.*] 

2.  HoifET  Reckzved  (I  7*)— MOHET  Obtaucd 
uiTDEB  Clahi  or  Riqht. 

Where  plaintiff  in  execution  recovered  from 
the  first  bidder,  who  failed  to  consummate  the 
sale,  the  difference  between  his  bid  and  the 
price  obtained  on  the  second  sale,  which,  under 
the  statute,  lielonged  to  defendant  in  execution, 
the  execution  defendant,  not  being  a  party  to 
the  action  against  the  defaulting  bidder,  could 
Fecover  from  plaintiff  in  execution,  in  a  proper 
proceeding,  the  amount  wrongfully  recovered  in 
his  action  against  the  bidder. 

fEM.  Note.— For  other  cases,  see  Money  Re- 
ceived, Cent.  Dig.  i  28;    Dec.  Dig.  |  7.*] 

3.  Execution  (S  171*)— Relief  Aoainst  Ex- 

ECimON  —  INJXJHCTION  —  SATIBr ACTION    OF 

Judgment. 

Where  plaintiff  in  execution  recovered  from 
a  defaulting  bidder,  seemingly  on  the  ground 
that  be  was  entitled  to  it  as  a  creditor  of  de- 
fendant in  execution,  the  difference  between  the 
amount  of  bis  bid  and  the  price  obtained  on  re- 
sal^  which,  under  the  statute,  belonged  to  de- 
fendant in  execution,  such  amount  being  suffi- 
cient to  satisfy  the  Judgment,  equity,  to  pre- 
vent injustice,  will  enjoin  plaintiff  in  execution 
from  seeking  to  further  enforce  his  execution. 

[Ed.  Note.— For  otlier  cases,  see  Bxecntion, 
Cent.  Dig.  {  497;   Dec.  Dig.  I  171.*] 

4.  Judgment  (g  521*)— Coixatebai,  Attack— 
What  Constitutes. 

Where  plaintiff  in  execution  recovered  from 
a  defaulting  bidder,  in  an  action  in  the  circuit 
court,  the  difference  tietween  his  bid  and  the 
amount  received  on  resale,  which,  under  the 
statute,  belonged  to  defendant  in  execution,  a 
suit  to  enjoin  plaintiff  from  further  enforcing  his 
execntion  was  not  a  collateral  attack  on  the 
judgment  of  the  circuit  court ;  equity  simply 
intervening  to  prevent  injustice. 

[Bd.  Note. — For  other  cases,  see  Juftment, 
Cent  Dig.  J  964 ;    Dec  Dig.  J  621.*] 

Appeal  from  District  Court,  Jackson  Coun- 
ty; J.  C.  Wilson,  Judge.  , 

Suit  by  &  B.  York  against  M.  H.  Shanley 
and  another  to  enjoin  the  enforcement  of  an 
execntion.  In  which  the  defendant  named  fil- 
ed a  cross-action.  From  a  judgment  for  plaln- 
tiS  in  both  actions,  defendants  appeal.  Af- 
flimed. 

Guy  Mitchell  and  W.  W.  McCrory,  for  ap- 
pellants.    O.  S.  York,  for  api)ellee. 

REESE,  J.  This  is  an  appeal  from  a  judg- 
ment of  the  district  court  enjoining  appel- 
lants, M.  H.  Shanley,  plaintiff  in  execution, 
and  A.  C.  Egg,  sheriff,  from  seeking  to  en- 
force an  execution  upon  a  certain  judgment 
in  favor  of  appellant  Shanley  against  appel- 
lee York,  and  against  Shanley  on  his  cross- 
action.  Shanley  bad  sued  out  an  execution 
upon  a  certain  judgment  in  his  favor  against 
York,  In  a  justice  court  of  Hood  county, 
wblch  he  claimed  was  unsatisfled.  The  ex- 
ecntion had  been  placed  in  the  hands  of  B}gg 
as  sheriff,  who  was  proceeding  to  enforce  the 


same  by  levy  and  sale  of  York's  property, 
when  York  Instituted  this  action  to  restrain 
them,  and  obtained  a  temporary  injunction. 
In  bis  petition  York  alleges  that  the  judg- 
ment had  been  satisfied.  The  grounds  of  this 
contention  will  appear  from  the  findings  of 
fact  by  the  trial  court,  which  are  set  out  In 
fuU,  and  which  are  contested  by  ainpellant 
By  his  answer  appellant  Shanley  contended 
that  the  facts  so  set  out  in  the  petition  did 
not  constitute  payment  of  the  judgment,  and 
that  the  same  was  a  valid,  subsisting  judg- 
ment. There  ts  no  statement  of  facts  in  the 
record.  The  findings  of  fact  are  not  disputed, 
appellant  resting  his  appeal  upon  tlie  conten- 
tion that  the  conclusions  of  fact  do  not  sup- 
port the  conclusions  of  law,  nor  the  judgment. 

The  conclusions  of  fact  of  the  trial  court, 
here  adopted  by  us,  are  as  follows: 

"(1)  On  the  3l8t  of  October,  1898,  M.  D. 
Shanley,  In  a  suit  numl>ered  654,  and  styled 
'M.  H.  Shanley  v.  S.  B.  York,  in  the  Justice 
of  the  Peace  Court  of  Precinct  No.  1  of 
Hood  County,  Texas,'  recovered  a  judgment 
against  the  plaintiff  herein,  S.  B.  York,  for 
the  sum  of  $151.50,  with  10  per  cent  interest 
thereon  from  the  date  of  said  judgment,  and 
all  costs  of  suit 

"(2)  An  abstract  of  this  judgment  was  duly 
and  regularly  filed  and  recorded  in  the  office 
of  the  county  clerk  of  Jackson  county,  Tex., 
on  the  27th  day  of  February,  1899. 

"(3)  Execution  was  issued  on  said  judg- 
ment soon  thereafter,  and  levied  upon  the 
land  of  said  8.  B.  York  in  Jackson  county, 
Tex.,  and  said  land  was  by  the  sheriff  of 
said  Jackson  county  sold  under  said  execu- 
tion of  the  6th  day  of  February,  1900,  and 
one  C.  Redman  bid  same  in  at  said  sale  for 
the  sum  of  $165. 

"(4)  Said  C.  Redman  failed  and  refused  to 
comply  with  the  terms  of  said  sale,  and  there- 
after there  was  a  second  sale  of  said  land,  at 
which  said  land  was  sold  for  the  sum  of  $1. 

"(5)  Soon  after  said  second  sale  M.  H. 
Shanley  filed  a  motion  in  said  justice  of  the 
peace  court  of  precinct  No.  1  of  Hood  counly, 
Tex.,  in  said  suit  No.  654,  against  C.  Redman 
for  20  per  cent  on  the  falue  of  said  prop- 
erty on  which  C.  Redman  had  bid  the  sum  of 
$165,  and  also  for  the  sum  of  $164,  which 
was  the  difference  t>etween  the  prices  sold 
for  on  the  first  and  second  Bales>  and  on  tbe 
30th  of  October,  1900,  M.  H.  Shanley  recover- 
ed a  judgment  in  said  justice  of  the  peace 
court  of  precinct  No.  1  of  Hood  county, 
Tex.,  on  said  motion  In  said  suit  No.  654 
against  C.  Redman  for  the  sum  of  $33,  as 
a  penalty  of  20  per  cent  'on  the  value  of  the 
land  sold  under  execution  for  bis  failure  to 
comply  with  his  bid  thereon,'  and  the  further 
sum  of  $164,  'difference  in  the  price  realized 
upon  the  sale  of  said  land  under  second  saJa 
from  the  sale  wherein  it  was  purchased  by 
said  C.  Redman,'  also  6  per  cent  interest  on 
said  amounts  from  the  date  of  said  judgment 
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"(6)  From  said  last-mentioned  judgment  of 
the  justice  of  the  peace  court  of  precinct  Na 
1  of  Hood  county,  Tex.,  C.  Redman  appealed 
to  the  county  court  of  Hood  county,  Tex.,  In 
which  court,  upon  a  trial  of  cause,  a  judg- 
ment was  rendered  In  favor  of  sldd  M.  H. 
Shanley  against  C.  Redman  for  said  sums  of 
$33  penal^,  and  $164  difference  In  the  price 
of  the  land  at  the  first  and  second  sales 
thereof.  This  last  judgment  the  said  G.  Bed- 
man  paid  off  In  full,  as  shown  by  the  receipt 
of  the  sheriff  of  Jackson  coynty,  Tex.,  ac- 
knowledging the  receipt  from  said  G.  Redman 
of  the  sum  of  $211.21,  'the  amount  of  the 
judgment  and  costs  and  Interest  in  case  No. 
414/654,  county  court.  Hood  county,  Tex.,  M. 
H.  Shanl^  v.  8.  B.  York  et  al.' 

"(7)  The  first  sale  of  the  land  of  S.  B.  York 
to  O.  Redman,  by  the  sheriff  of  Jackson  coun- 
ty, by  virtue  of  the  execution  issued  upon 
the  judgment  for  $151.50,  in  the  justice  of  the 
peace  court  of  precinct  No.  1  of  Hood  county, 
T^ex.,  M.  H.  Shanley  v.  8.  B.  York,  being  for 
payment  and  satisfaction  of  the  said  judg- 
ment against  the  said  S.  B.  York,  If  said  sale 
bad  been  complied  with  by  said  C.  Redman, 
the  proceeds  would  have  been  applied  to  the 
satisfaction  of  said  judgment,  and  would 
have  been  snflBclent  in  amount  to  have  satis- 
fied said  judgment.  Interest,  and  costs. 

"(^  Execution  was  Issued  April  6,  1907,  on 
the  judgment  of  the  justice  of  the  peace  court 
of  precinct  No.  1  of  Hood  county,  Tex.,  by 
the  justice  of  the  peace  thereof.  In  the  cause 
No.  664,  M.  H.  Shanley  v.  8.  B.  York,  for 
$151.50,  and  directed  to  the  sheriff  of  Jack- 
son county,  Tex.,  who  levied  said  execution 
upon  certain  lands  of  the  plaintiff,  S.  B.  York, 
In  Jackson  county,  Tex.,  and  advertised  the 
same  for  sale  to  satisfy  said  judgment  and 
exiecutlon.  Plaintiff  sued  out  a  writ  of  tem- 
porary Injunction  on  the  —  day  of  May, 
1907,  to  restrain  said  sale,  and  now  seeks  to 
perpetuate  same." 

Upon  these  conclusions  of  fact  the  trial 
court  concluded,  as  matter  of  law,  that  ap- 
pellant, not  having  the  right  to  recover  the 
difference  between  the  amount  realized  upon 
first  and  second  sales  for  his  own  benefit,  said 
recovery  and  the  payment  of  the  judgment 
for  this  difference  should  be  credited  upon 
the  judgment  against  York,  and  the  same  sat- 
isfied said  judgment.  The  assignments  of  er- 
ror attack  this  conclusion  of  law.  The  action 
invokes  the  equity  jurisdiction  and  powers  of 
the  court,  and  the  case  presented,  it  seems 
to  us,  Involves  the  question  of  whether  the 
arm  of  equity,  properly  administered.  Is  long 
enough  to  prevent  what  would  clearly  be  an 
act  of  gross  Injustice  if  not  of  positive  fraud. 

It  is  ladlE^utably  clear,  and  Is  not  attempt- 
ed to  be  denied  here,  that  there  was  no  right 
of  action  in  Shanley  to  recover  In  bis  own 


name,  and  for  his  own  use,  tbe  difference  be- 
tween the  amount  bid  by  Redman  at  the  first 
sale  and  the  amount  for  which  the  property 
was  sold  at  the  second  sale.  Under  the  stat- 
ute Redman's  liability  was  to  York.  Rev.  St 
1895,  art  2381.  He  was  liable  to  appellant 
for  20  per  cent  of  the  amount  of  the  judg- 
ment by  way  of  damages,  for  failure  to  com- 
ply with  his  bid,  to  be  recovered  on  motion 
in  the  original  suit  and  this  appellant  did  re- 
cover, and  was  entitled  to.  It  Is  not  pretend- 
ed that  appellee  had  In  any  way  transferred 
to  appellant  his  cause  of  action  against  Red- 
man. Just  upon  what  ground  the  court  in 
Hood  county  proceeded,  in  awarding  appel- 
lant a  recovery  of  this  difference,  and  upon 
motion  In  the  original  suit  we  cannot  deter- 
mine, but  the  only  ground  we  can  conceive 
of  Is  that  as  Redman  owed  York  this  amount, 
and  York  owed  Shanley  the  original  judg- 
ment It  was  sought  In  this  way,  by  a  species 
of  garnishment  not  set  down  in  the  t>ooks, 
to  reach  and  condemn  this  amount  to  t>e  ap- 
plied on  the  judgment  against  York.  It  is 
clear  that  by  means  of  this  proceeding  ai^>el- 
lant  received  $164  which  really  belonged  to 
appellee.  Appellee  not  liavlng  been  a  party 
to  that  proceeding,  we  think  it  clear  that  he 
could,  by  a  timely  proceeding,  have  compel- 
led appellant  to  surrender  this  money.  If 
Redman  had  voluntarily  paid  this  money  to 
appellant  without  appellee's  consent  under 
the  mistaken  view  that  It  belonged  to  appel- 
lant appellee  would  have  had  a  right  of  ac- 
tion against  appellant  for  the  recovery  of  the 
same.  If  A.  owes  B.,  and,  under  a  mistaken 
belief  that  C.  Is  entitled  to  the  money,  A. 
pays  it  to  C.,  without  the  consent  of  B.,  sure- 
ly B.  could  recover  It  from  C.  It  Is  true 
that  such  payment  would  not  relieve  A.  of 
liability  to  B.  B.  would  have  bis  remedy 
against  both  of  them.  It  would  not  we 
think,  at  least  In  equity,  affect  essential  mer- 
its of  the  question  that  A.  does  not  voluntari- 
ly make  such  payment  but  Is  compelled,  by 
a  proceeding  not  binding  on  B.,  to  do  so,  as 
in  this  case.  The  substance  of  the  whole 
matter  is  that  appellant  has  received  and  ap- 
propriated money  belonging  to  appellee  suf- 
ficient to  pay  the  judgment  It  adds  to  the 
force  of  appellee's  contention  that  there  is  a 
strong  suggestion  that  he  recovered  It  on  the 
ground  that  he  was  entitled  to  It  as  a  credit- 
or of  appellee. 

This  Is  In  no  sense,  we  think,  a  collateral 
'attack  upon  the  Hood  county  judgment 
Elqulty  simply  intervenes  to  compel  that  to  be 
done  whidi  every  principle  of  justice  and  fair 
dealing  requires  to  be  done. 

We  think  the  conclusion  of  the  trial  court 
was  correct  and  that  the  judgment  should  be 
affirmed,  and  It  Is  so  ordered. 

Affirmed. 
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MOSS  A  lUIiHZ  T.  WBKN. 

(Oonrt  o{  Civil  Appeals  of  Texaa.     April  25, 
1908.    On  B«hearisg,  May  30,  1906.) 

1.  Bbokebs  (I  64*)  —  G0MUI68I0N8  —  When 

A  real  estate  broker  employed  to  sell  land 
earns  his  commissiona  when  he  procnies  a  pur- 
diaser  who  is  reedy  and  able  to  bny  on  the 
terms  offered  and  enters  into  an  enforceable  con- 
tract therefor,  bnt  who  subsequently  refuses  to 
comply  with  Uie  terms. 

[Ed.  Note.— For  other  cases,  see  Brokers, 
Cent  Dig.  i  VI;  Dec.  Dig.  |  64.*] 

2.  Specific  Pebfobhahcb  (i  58*)— Contbagt 

E^FOBCEABLE. 

A  rendor  may  enforce  si>ecificaUy  a  con- 
tract for  the  purchase  of  land,  though  it  stipu- 
lates for  a  sum  as  liquidated  damages  on  its 
breach. 

[£:d.  Note. — For  other  cases,  see  Specific  Per- 
formance, Cent  Dig.  ff  179,  180;  Dec.  Dig.  | 
6&*J 

Appeal  from  Potter  County  Oonrt 
Action  by  D.  T.   Wren   against  Mobs  & 
Baley.     From  a  judgment  for  plaintiff,  de- 
fendants appeal.    Reversed. 

For  report  on  certified  questions  to  tbe  Su- 
preme Court,  see  118  S.  W.  739. 

G.  C.  Fredericks  and  R.  F.  Hall,  for  ap- 
pellant&  F.  P.  Powell  and  Hunter  &  Hun- 
ter, for  appellee. 

Condnslons. 
SPEER,  J.  This  appeal  presents  the  same 
question  as  that  decided  by  ua  In  Price  v. 
White  (No.  6,665)  117  S.  W.  484,  which  Is 
whether  or  not  a  real  estate  broker  employed 
to  make  a  sale  of  his  principal's  land  has 
earned  his  commission  when  he  has  procured 
a  purchaser  who  Is  ready,  able,  and  wiUlng  to 
buy  on  the  terms  offered  and  enters  Into  an 
enforceable  contract  to  that  effect,  but  who 
subsequently  falls  or  refuses  to  comply.  We 
there  held  that  in  such  a  case,  If  the  owner 
chose  not  to  enforce  the  contract  with  the 
purchaser,  it  was  no  fault  of  the  broker,  and 
that  the  commissions  were  earned.  We  are 
not  aware  of  the  question's  bavins  been  spe- 
dflcally  decided  In  this  state  by  any  other 
court,  but  the  Court  of  Appeals  of  Illinois  In 
the  cases  of  Greene  v.  Hollingsbead,  40  111. 
App.  195,  and  Lang  v.  Hand,  57  IlL  App.  134, 
has  very  clearly  announced  the  rule  In  ac- 
cordance with  our  holding  In  the  case  refer- 
red to.  The  contract  between  the  owner  and 
the  imrchaser  In  the  present  case  stipulated 
for  a  sum  as  liquidated  damages  for  Its 
breach,  but,  if  it  could  be  held  that  this  repre- 
sented the  measure  of  the  owner's  recovery 
for  a  breach,  still  that  would  not  alter  llie 
rights  of  appdlants,  since  their  principal  saw 
fit  to  accept  the  contract  containing  such  stlp- 
alatlon,  and  presumably  contemplated  his  lia- 
bility to  them  as  a  part  of  the  damages  which 
he  would  sustain  in  the  event  the  purchaser 
failed  to  comply  with  his  tmdertaking. 


The  Jodgmmt  of  the  county  court  Is  there- 
fore reversed  and  here  rendered  for  appel- 
lants for  the  sum  of  $800,  the  amount  shown 
by  the  undisputed  evidence  to  have  beefi 
agreed  upon  between  the  parties  as  commis- 
sions in  the  event  of  a  sale. 

Reversed  and  rendered. 

On  Rehearing. 

Appellee  could  have  elected  to  insist  on  a 
specific  performance  of  the  contract  to  pur- 
chase notwithstanding  the  stipulation  for  a 
forfeit  as  liquidated  damages,  since  the  par- 
ties evidently  contemplated  that  the  trans- 
fer of  the  land  was  the  principal  considera- 
tion, while  the  provision  for  a  forfeit  was  a 
means  of  enforcing  a  compliance.  1  Pom. 
£q.  H  446,  447,  and  authorities  cited  in  last 
section ;  also  Hosklns  v.  Dougherty,  29  Tex. 
Civ.  App.  818,  69  8.  W.  108. 

Motion  overruled. 


.     UEOKHR  V.  ZDEIRCHER  et  al.t 

(Court  of  ClTil  Appeals  of  Texas.     March  3, 
1909.    ReheanneDenied  March  31, 

1.  iNBAira  Febsons  (I  93*)  —  AcnoRS  —  Atj- 
THomrr  or  Ouabdian. 

Striking  from  the  petition  of  one  to  come 
In  and  prosdcute  the  action  as  plaintiff's  next 
friend  the  allegation  that  plaintiff  was  on  a 
certain  day  adjudged  by  the  probate  court  to  be 
of  unsound  mind,  and  that  petitioner  was  by 
said  court  appointed  her  guardian,  was  not 
error;  it  further  appearing  therefrom  that  the 
order  of  the  probate  court  had  been  appealed  by 
certiorari  still  pending  and  superseded  by  bond. 
[Ed.  Note.— For  other  aaea,  see  Insane  Per- 
sons, Cent  Dig.  {  163 ;   Dec.  IMg.  {  93.*] 

2.  Afpxai,  and  Ebbob  (I  1042*)- Hasuless 
Ebbob. 

_  Where  the  issue  of  ratification  was  aot  sub- 
mitted to  the  jury,  there  is  nothing  pertinent 
in  the  proposition,  under  an  assignment  of  error 
to  refusal  to  strike  out  a  clause  of  answer,  that 
where  a  person  is  insane  when  she  enters  into 
a  contract  acts  of  ratification  cannot  be  shown 
without  pleading-  and  proof  of  restoration  to 
reason  at  the  time  of  such  acts  of  ratification.    . 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
EhTor,  Cent  Dig.  {  4113;   Dec.  Dig.  f  1042.*] 

3.  CAnCELLATION  OF  Instbuments   (f  80*)  — 

Pleading  —  Answeb  —  Constbuction. 
Where  the  petition  seeks  to  set  aside  « 
deed  not  only  on  the  ground  of  insanity  of 
plaintiff  when  it  was  executed,  iMit  also  on  the 
ground  of  imposition  and  fraud,  proceeding  on 
the  theory  of  her  sanity,  acts  of  ratification  by 
plaintiff  alleged  in  the  answer,  denying  insanity 
and  fraud,  a»  not  necessarily  have  reference  to 
her  being  insane. 

[Kd.  Note. — For  other  cases,  see  Cancellation 
of  Instruments,  Cent  Dig.  (  82;  Dec.  Dig.  i 
39.*] 

4.  PucATrRo  (I  364*)— Motion  to  Stbike  Out 

lUMATXBIAI.  MaITEB. 

Where,  on  a  motion  to  strike  ont  an  allega- 
tion of  the  answer  as  immaterial  and  irrelevant,' 
it  did  not  appear  so,  in  view  of  a  pleading  in 
the  answer  of  ratification,  refusal  of  the  motion 
was  not  error,  though  the  feature  of  ratification 


•For  othtr  oases  see  same  toplo  asd  laction  NXJUBER  In  Dm.  &  Am.  Digs.  190T  to  dsU,  A  Raportor  Indoxe* 
t  Writ  of  error  denied  by  Supreme  Court   May  6,  UOS. 
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was  afterwards  eliminated  by  its  not  being  anb- 
mitted  to  the  jury. 

[Ed.  Note.— For  other  caaes,  see  Pleading, 
Oent.  Dig.  |  1106;   Dec.  Dig.  {  804.*] 

6.  Pleading   (J  32*)  —  Alleoatiohs  as  to 
Wkitten  Instruments  —  Date. 

An  allegation  in  the  answer  as  to  an  agree- 
ment^  is  not  objectionable  as  not  giving  its  £tte ; 
it  being  evident  that  the  agreement  is  the  one 
previously  pleaded  in  the  answer  as  of  the  date 
of  the  deed  sought  by  the  petition  to  be  set 
aside. 

[EW.  Note.— For  other  cases,  see  Pleading, 
Oent.  Dig.  §  57 ;  Dec.  Dig.  {  32.*] 

6.  Evidence  (|  419*)— Parol  Evidencb— Coh- 
sidebatiun  of  deed. 

Inadequacy  of  the  consideration  being  alleg- 
ed by  the  petition  as  a  ground  for  the  relief 
■ought,  the  setting  aside  of  a  deed,  defendant 
may  plead  and  prove  the  real  consideration,  in- 
cluding more  than  recited  in  the  deed. 

[Bid.  Note. — For  other  cases,  see  Evidence, 
Cent.  Dig.  §{  1012,  1913,  1917 ;  Dec.  Dig.  1 
419.*) 

7.  Witnesses  (§  237*)— Examination— QcEa- 
TiON  Calling  fob  Fact. 

Objection  to  the  question,  "State  how  she 
is  with  regard  to  remembering  and  being  in- 
fluenced by  parties,"  that  there  were  no  facts 
offered  to  show  that  she  was  easily  influenced, 
was  not  good,  as  the  answer,  which,  but  for  the 
sustaining  of  the  objection,  would  have  been, 
that  she  was  easily  influenced,  would  have  been' 
a  statement  of  a  fact. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent.  Dig.  fiS  829-832;   Dec.  Dig.  {  237.*J 

8.  Appeal  and   Ebrob  (|   1057*)— Harmless 
Ebbob. 

Sustaining  an  objection  to  a   question  to 

filaintitfa  witness  H.,  as  to  plaintiff  being  easily 
nfinenced,  was  harmless,  where  H.  was  an  in- 
terested witness,  and  at  .least  two  disinterested 
witnesses  testified  to  the  same  fact,  notwith- 
standing which  the  jury  found  against  plaintiff, 
and  H.  otherwise  testified  fully  as  to 'plaintiff's 
condition. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  S|  4194-4196;  Dec.  t^ig.  g 
1(«7.*] 

9.  Appeal  and  Ebbob  (|  760*) — Brief— Ref- 

KBENCE8  TO   ReCOBD — SHOWING   OBJECTIONS. 

An  assignment  of  error  to  exclusion  of  tes- 
timony cannot  be  considered ;  the  brief  refer- 
ring to  no  bill  of  exceptions,  and,  though  it  re- 
fers to  the  statement  of  facts,  and  it  lliere  ap- 
pears objection  to  the  testimony  was  sustained 
and  exception  was  taken  to  such  action,  no  men- 
tion being  made  of  the  ground  of  objection. 

[E^.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  $  3005;   Dec  Dig.  {  760.*] 

10.  Appeal  and  Ebbor  ((  837*)  —  Matters 
Which  Can  be  Considebed. 

In  passing  on  the  question  of  error  in  ex- 
clusion of  evidence,  reference  cannot  be  had  to 
an  allegation  of  a  pleading  properly  stricken 
therefrom. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  {  3262 ;    Dec.  Dig.  §  837.*] 

11.  Insane  Persons  (8  26*)  —  Adjudication 
or  Insanity  —Effect  on  Pbiob  Acts. 

A  judgment  adjudging  one  of  unsound  mind, 
as  preliminary  to  granting  guardianship,  is  not 
admissible  in  a  suit  to  set  aside,  on  the  ground 
of  insanity,  her  deed  executed  a  year  before. 

[Ed.  Note.— For  other  cases,  see  Insane  Per^ 
sons,  Cent.  Dig.  §  36;   Dec.  Dig.  {  26.*] 


12.  Cancellation  of  Instbuments  (t  52*) — 
Verdict— Special  Issijes— Test  of  Sanitt. 

The  issue  submitted  to  the  jury  in  a  suit 
to  set  aside  plaintiff's  conveyance  of  land  to  de- 
fendants was:  At  the  time  she  executed  the 
deed,  did  she  have  the  mental  capacity  to  and 
was  she  capable  of  understanding  that  by  the 
execution  of  it  she  was  parting  with  her  title  to 
the  property  and  vesting  ti-tle  thereto  in  defend- 
ants for  the  consideration  claimed  by  them? 
Held,  that  there  was  no  foundation  for  the 
criticism  thereof  that  the  proper  test  was  her 
mental  capacity  to  understand  the  nature  and 
effect  of  the  transaction. 

[Ed.  Note.— For  other  cases,  see  Cancellation 
of  Instruments,  Cent.  Dig.  {  106;  Dec  Dig.  S 
52.*] 

13.  Trial  (f  352*)— Special  Issue— Confobm- 
ITT  TO  Pleading  and  Evidence. 

A  special  issue:  Did  plaintiff,  when  sho 
executed  the  deed  to  defendants,  believe  she  was 
simply  making  a  contract  by  the  terms  of  which 
they  were  to  have  the  use  of  land  for  taking 
care  of  her — was  based  on  the  pleadings  and 
evidence;  the  petition  setting  up  fraud  and  im- 
position in  the  obtaining  of  the  deed,  and  under 
this  the  proof  of  fraud  and  imposition  being,  in 
substance,  that  she  did  not  understand  that  she 
was  signing  a  deed,  and  that  she  was  led  to  be- 
lieve that  they  were  to  have  the  use  of  the 
land  for  taking  care  of  her. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  §§  840,  851% ;    Dec  Dig.  §  352.*] 

14.  Cancellation  of  Instruments  (§  52*) — 
Verdict— Special  Issues— Fraud. 

The  special  issue:  Did  plaintiff,  when  she 
executed  the  deed  to  defendants,  believe  she  was 
simply  making  a  contract  by  the  terms  of  which 
they  were  to  have  the  use  of  the  land  for  tak- 
ins  care  of  her— cannot  be  complained  of  by 
plaintiff,  in  a  suit  to  set  aside  a  deed  for  fraud, 
as  not  submitting  the  proper  test  as  to  whether 
fraud  had  tieen  practiced  on  her ;  it,  if  anything, 
being  too  liberal  to  her. 

[Ed.  Note.— For  other  cases,  see  Cancellation 
of  Instruments,  Cent  Dig.  {  106;  Dec.  Dig.  f 
52.*] 

15.  Deeds   (S  99*)— Construction— Oonstbu- 
iNG  Instruments  Together. 

A  deed  and  a  contract,  executed  at  the 
same  time,  as  part  of  the  consideration  of  the 
deed,  whereby  the  grantees  agreed  to  move  onto 
the  land  and  there  give  the  grantor  a  home  and 
support  her,  are  to  be  considered  as  though  the 
contract  were  incorporated  in  the  deed. 

[Ed.  Note.— For  other  cases,  see  Deeds,  Cent. 
Dig.  §1  201-205 ;   Dec.  Dig.  {  99.*] 

Appeal  from  District  Court,  Bexar  County ; 
J.  U  Camp,  Judge. 

Action  by  Anna  tTecker  against  John 
Zuercber  and  others.  Judgment  for  defend- 
ants, and  plaintiff  appeals.    Affirmed. 

Gulnn  &  McNeill,  for  appellant  SalUway 
&  McAskill,  for  appellees. 

JAMES,  C.  J.  The  first  amended  original 
petition  was  by  Anna  Uecker  to  cancel  a  deed, 
executed  by  her  on  May  16,  1906,  to  the  ap- 
pellees, reciting  the  consideration  of  $200 
cash  and  a  vendor's  lien  note  for  |2,000,  up- 
on the  ground  that  at  the  time  she  executed 
It  she  was  incompetent  to  do  so  by  reason  of 
the  weakness  of  her  mind  to  comprehend  and 
understand  the  nature  of  the  transaction  or 
the  effect  of  the  instrument    This  pleading 
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alleged,  also,  that  tbe  consideration  received 
by  her  was  insaffldent  and  inadequate,  that 
she  signed  it  nnder  a  misapprehension  of  its 
contents,  brought  abont  by  the  fraud  and  de- 
ception of  defendants,  and  that  they  also  mis- 
represented to  her  the  force  and  effect  of  said 
instnment  and  its  consideration.  The  an- 
swer denied  any  mental  weakness  or  Incom- 
petency on  her  part,  or  fraud  on  the  defend- 
ants' part.  That,  in  addition  to  the  consider- 
ation stated  in  the  deed,  there  was  a  further 
consideration  for  the  land;  same  being  set 
ODt  in  a  contract  In  writing  of  same  date  re- 
citing a  small  consideration,  wherein  defend- 
ants agreed  to  sapport,  maintain,  and  keep 
the  said  Anna  Uecker  during  her  life.  That 
the  agreement  set  out  in  the  written  contract, 
and  the  further  oral  agreement  that  they 
would  more  on  the  ranch  and  give  her  a 
home  there,  was  a  part  of  the  consideration 
to  be  received  by  her  for  the  land.  Defend- 
ants further  pleaded  that  plaintltF  had  rati- 
fied the  deed  by  various  acts,  such  as  living 
with  the  defendants  and  accepting  interest 
payments  on  the  $2,000  note.  There  were 
supplemental  pleadings,  but  the  above  is  the 
statement  of  the  pleadings  given  in  appel- 
lant's brief  and  adopted  as  correct  by  appel- 
lees. The  case  was  submitted  by  special  is- 
sues, with  verdict  for  defendants. 

It  appears  that  the  amended  original  peti- 
tion was  filed  by  Anna  Decker.  It  appears 
further  that  Herman  Harms,  a  son  of  plain- 
tiff,  subsequently  filed  a  petition  suggesting 
the  mental  Incapacity  of  Anna  TTecker,  pray- 
ing to  be  permitted  to  come  in  and  prosecute 
the  action  in  her  name  and  behalf  as  next 
friend.  The  court  appears  to  have  allowed 
this  to  be  done,  as  the  decree  shows.  In  his 
said  petition  Harms  alleged,   among   other 

things:     "That  on  the  day  of  May, 

1907,  she  (Anna  Uecker)  was  formally  ad- 
judged to  be  of  unsound  mind  by  the  probate 
court  of  Bexar  county,  Tex.,  and  this  peti- 
tioner was  duly  appointed  and  confirmed  by 
said  court  as  gnardian  of  her  person  and  es- 
tate, which  action  of  the  court  the  said  de- 
fendants Zuerchers  contested,  and  by  writ  of 
certiorari  have  appealed  said  cause  for  re- 
vision and  correction  and  filed  bond  super- 
seding aald  Judgment  of  the  probate  court, 
which  appeal  la  now  pending."  This  allega- 
tion was  stricken  out  on  demurrer,  and  this 
Is  the  complaint  of  the  first  assignment  of 
error.  Inasmuch  as  it  appeared  from  the  al- 
legation that  the  order  of  the  probate  court 
had  been  vacated  by  the  certiorari  proceeding, 
and  the  appointment  was  not  in  efTect,  there 
was  no  error  in  the  mling.  Railway  v.  Jack- 
son Bios.,  85  Tex.  605,  22  S.  W.  1030. 

The  second  assignment  complains  that  the 
court  refused  to  strike  out,  upon  an  excep- 
tion, the  fourth  clause  of  the  third  amended 
answer.  The  first  proposition  is  overruled 
for  the  reason  that  it  appears  that  the  alle- 
gation claimed  to  be  omitted  from  the  clause 
la  alleged  elsewhere  in  the  pleading.     The 


second  proposition  is  this:  "When  a  person 
is  Insane  at  the  time  she  enters  into  a  con- 
tract, subsequent  acts  supposed  to  be  in  rati- 
fication of  the  original  contract  cannot  be 
shown,  without  first  alleging  and  proving 
that  the  insane  party  has  been  restored  to 
reason  at  the  time  of  such  acts  of  ratifica- 
tion." Inasmuch  as  the  Issue  of  ratification 
was  not  submitted,  there  Is  nothing  substan- 
tial or  pertinent  in  the  proposition.  Besides 
this,  the  petition  sought  to  set  aside  the  deed 
also  on  the  ground  of  imposition  and  fraud 
(proceeding  upon  the  theory  of  her  sanity), 
and  acts  of  ratification  on  her  part  would 
not  necessarily  have  reference  to  her  being 
insane. 

The  third  assignment  complains  of  the 
overruling  of  an  exception  to  this  clause  of 
the  answer:  "And  for  further  answer  these 
defendants  state:  That  they  did  not  wrong- 
fully go  into  possession  of  this  property,  but 
say  that  John  Zuercher  and  Mrs.  Anna  Ueck- 
er, the  mother  of  his  wife,  peacefully  went 
into  possession  of  same  because  he  was  the 
owner  of  same,  and  because  of  an  agreement 
with  his  mother-in-law  that  he  was  to  move 
thereon  and  give  her  a  home  upon  the  ranch ; 
that  he  had  agreed  to  do  this,  and  she  asked 
and  requested  him  to  move  thereon ;  and  that 
she  wanted,  in  her  old  age,  to  return  to  the 
ranch  where  she  had  spent  nearly  all  her  life 
and  remain  the  balance  of  her  life."  Hie 
exception  to  this  was  that  It  did  not  show 
when  such  agreement  was  made,  or  the  con- 
sideration therefor,  that  it  was  immaterial 
and  irrelevant,  and  attempts  to  inject  into 
the  case  an  immaterial  issue,  that  it  was 
argumentative,  and  a  pleading  of  the  evi- 
dence. It  should  be  borne  in  nUnd  that  this 
answer  contained  pleading  of  a  ratification 
of  the  sale.  True,  this  feature  was  after- 
wards eliminated  by  not  submitting  such  mat- 
ter to  the  Jury,  but  at  the  time  this  exception 
was  presented  the  allegation  contained  in  the 
clause  did  not  appear  to  be  irrelevant,  imma- 
terial, and  foreign  to  the  issues  made  by  the 
pleadings.  It  is  also  contended  that  this 
clause  should  have  shown  the  time  such 
agreement  was  made,  and  the  consideration 
therefor,  in  order  that  its  connection  with 
the  main  transaction  may  be  seen  and  its 
relevancy  and  materiality  arrived  at  Wa 
find  that  elsewhere  in  the  answer  it  was  al- 
leged that  plaintiff  moved  with  John  Zuerch- 
er "to  the  ranch  and  has  made  her  home 
there  in  accordance  with  the  agreement,  and 
getting  her  rights  under  a  valid  agreement, 
forming  a  consideration  for  the  conveyance." 
It  is  evident  that  the  agreement  referred  to 
was  the  one  alleged  as  being  a  part  of  the 
consideration  of  the  deed. 

The  fourth  aa«ignment  relates  to  another 
exception,  the  nature  of  which  Is  disclosed 
by  appellant's  proposition:  "The  tenth  para- 
graph of  defendants'  answer  sets  up  a  consid- 
eration for  the  land  in  addition  to  that  nam- 
ed In  the  written  instrument  executed  by  the 
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IKirtles  at  the  time,  and  Inconsistent  and  con- 
tradictory of  tbe  terms  of  such  written  Inr 
stmment,  and  for  that  reason  should  have 
been  strlclsen  out"  Appellant  is  evidently 
contending  that  no  consideration  for  the  land 
could  be  shown  except  that  expressed  in  the 
deed  of  conveyance.  Inadequacy  of  consider- 
ation is  alleged  by  plaintiff  as  a  ground  or 
circumstance  connected  with  the  relief  ask- 
ed, and  in  such  a  case  we  know  of  no  rule 
denying  defendant  the  right  to  plead  and 
prove  the  real  consideration. 

The  fifth  is  that  the  court  erred  in  sus- 
taining objection  to  the  question  propounded 
to  Harms:  "State  how  she  is  with  regard  to 
remembering  and  being  influenced  by  par- 
ties." He  would  have  answered  that  she  was 
easily  influenced.  The  objection  was  that 
there  were  no  facts  offered  to  show  that  she 
was  easily  Influenced.  The  objection  was  not 
a  good  one,  as  the  answer  would  have  been 
the  statement  of  a  fact  The  evidence  was 
perhaps  admissible,  but  we  have  come  to  the 
conclusion  that  it  is  apparent  that  plaintiff's 
case  was  not  prejudiced  by  the  ruling.  In  the 
first  place,  Harms  was  an  interested  witness, 
and  there  were  at  least  two  disinterested  wit- 
nesses who  testified  to  the  fact,  and  yet  the 
jury  found  against  plaintiff.  In  the  second 
place,  Harms'  testimony  In  reference  to  plaln- 
tllTs  condition,  concerning  which  he  testified 
very  fully,  was  not  accepted  by  the  jury,  and 
It  Is  not  to  be  supposed,  from  what  is  said 
above,  that  if  he  had  been  allowed  to  give 
the  additional  testimony  objected  to.  It  would 
have  made  any  difference  In  the  result 

The  sixth  assignment  complains  of  the  ex- 
clusion of  certain  testimony  by  Harms  and 
others.  The  brief  refers  us  to  no  bill  of  ex- 
ceptiOTi.  It  does  refer  to  the  statement  of 
facts  where  we  find  that  the  court  sustained 
defendants*'  objection  to  this  testimony,  and, 
the  objection  being  sustained,  plaintiff  ex- 
cepted. No  mention,  however,  is  made  of 
the  ground  of  the  objection.  Ingenhuett  v. 
Hunt,  15  Tex.  Oiv.  App.  24&  39  8.  W.  310. 

The  seventh  complains  of  the  admission 
of  testimony  of  H.  B.  Salllway  of  conversa- 
tions between  him  and  plaintiff  in  his  office 
In  reference  to  the  terms  of  the  deed  and 
agreement  entered  into  by  her  and  the  de- 
fendants. The  eighth  complains  of  similar 
testimony  by  witnesses  Mathews  and  John 
Zuercher.  Hie  proposition  advanced  is  that, 
tbe  deed  and  agreement  having  been  reduc- 
ed to  writlDg,  parol  testimony  was  inadmis- 
sible to  vary,  add  to,  or  contradict  tbe  same. 
The  testimony  of  H.  B.  Salliway,  as  it  is 
copied  In  appellant's  brief  under  the  seventh 
assignment,  does  not  vary  or  contradict  the 
terms  of  the  writings,  and  the  testimony  of 
the  other  two  witnesses  is  stated  In  the  brief 
as  being  substantially  the  same. 

The  ninth  complains  of  the  exclusion  of 
evidence  contained  In  the  probate  records 
showing  that  since  the  making  of  the  deed 
and  contract  Anna  Uecker  had  been  held  non 
compos  mentis,  that  Harms  had  been  ap- 


pointed the  guardian  o^  her  person  and  es- 
tate, and  that  said  judgment  had  not  been 
set  aside  and  annulled.  This  evidence  was 
objected  to  upon  the  ground  that  it  was  im- 
material, foreign  to  the  issue  before  the 
court,  and  could  not  be  res  Judicata,  had 
nothing  to  do  with  the  case,  and  that  same 
took  place  about  one  year  subsequent  to  the 
making  of  the  deed.  The  i^opoBitlon  con- 
tended for  is  that  sndi  an  adjudication  was 
admissible  for  the  purpose  of  showing  men- 
tal unsoundness.  We  cannot,  in  passing  on 
this  question,  have  reference  to  the  pleading 
of  Harms,  which  alleged  that  the  judgment 
of  the  probate  court  had  been  superseded  by 
an  appellate  proceeding,  because  that  part 
of  his  pleading  had  been  stricken  from  it 
We  must  take  It  for  granted  that  plainttS 
would  have  shown,  as  the  bill  shows  be  of- 
fered to  do,  that  the  judgment  had  not  been 
set  aside  or  annulled  In  any  manner,  and 
therefore  the  question  seems  to  be  square- 
ly presented  as  to  the  admissibility  of  such 
a  judgment,  rendered  a  year  after  the  deed 
In  question  was  executed,  as  evidence  rele- 
vant to  the  question  of  the  grantor's  sanity 
a  year  previoua  The  courts  have  adopted  a 
liberal  rule  of  admitting  evidence  of  acts, 
conduct,  eta,  of  the  person,  both  prior  and 
subsequent  to  the  time  of  the  execution  of 
the  instrument  in  question,  in  inquiries  of 
this  nature.  As  stated  in  Hamburger  v.  Rln- 
kel,  164  Mo.  398,  64  S.  W.  106:  "Evidence  of 
the  condition  of  the  mind  of  the  testator  be- 
fore and  after  making  a  will  Is  admitted  of 
course  for  the  sole  purpose  of  shedding  light 
upon  his  mental  condition  at  the  time  of  ex- 
ecuting the  will."  See,  also,  Williams  v. 
Sapieha  (Tex.  Civ.  App.)  62  S.  W.  72.  The 
acts,  conduct  and  peculiarities,  etc.,  of  the 
person  before  and  after  the  time  are  al- 
lowed. 

Tbe  judgment  offered  was  evidently  one 
adjudging  plaintiff  of  unsound  mind,  as. 
preliminary  to  the  granting  of  guardianship 
of  her  person  and  estate.  The  determlna- 
■tion  of  her  mental  capacity  for  that  purpose 
was  a  matter  within  the  jurisdiction  of  the 
county  judge,  but  it  was  nothing  more  than 
an  adjudication  of  her  condition  at  tliat 
time.  Perhaps  the  evidence  on  that  hear- 
ing was  much  the  same  as  that  in  this  rec- 
ord, and  it  probably  was,  for  there  was  evi- 
dence on  this  trial  that  no  changes  have 
taken  place  in  plaintiff's  condition  for  a  con- 
siderable period.  It  seems  to  us  an  unsound 
and  dangerous  rule  which  would  permit  ei- 
ther side  to  use  the  judgment  of  the  county 
judge  to  strengthen  the  facts.  We  presume 
that  if  the  county  Judge  had  ruled  that 
plalntlfl  was  of  sound  mind  and  had  refused 
to  appoint  a  guardian,  appellees  would  have 
endeavored  to  have  the  prestige  of  that 
court's  views  to  fortify  their  theory  of  the 
evidence.  We  think  that  while  subsequent 
acts,  conduct,  etc  of  the  party  are  proper 
evidence,  a  subsequent  judgment  such  as 
we  have  here,  declaring  the  person  to  be  of 
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nnsonnd  mind  at  that  later  time,  Is  not 
Snch  judgment  Is  In  no  sense  the  act  or  con- 
duct of  the  party,  and  to  allow  It  to  be  used 
as  testimony  would  tend  to  the  substitution 
of  the  Judgment  of  the  county  judge  upon 
the  facts  for  that  of  the  jury  who  were 
tbere  to  tty  this  case.  It  has  been  decided 
in  this  state  that  a  contract  made  with  one 
•who  has  been  adjudged  insane  and  is  under 
g;uardlanshlp  is  void  (Mston  t.  Jasper,  45 
Tex.  409);  but  It  has  not  been  held  In  this 
state  that  a  contract  is  affected  in  any  man- 
ner by  such  proceedings  had  after  the  mak- 
ing of  the  contract,  nor  that  such  subsequent 
proceedings  can  be  looked  to  as  a  material 
fact  in  determining  the  state  of  the  party's 
nolnd  when  the  contract  was  made.  What  is 
said  by  the  Supreme  Court  in  Boehme  v. 
Sovereign  Gam^,  98  Tex.  876,  84  S.  W.  422, 
and  in  McCamant  y.  Roberts,  66  Tex.  260, 
1  S.  W.  260,  Is  not  In  line  with  the  ylew  that 
the  subsequent  judgment  sought  to  be  used 
In  this  case  was  any  evidence  of  insanity  of 
plaintiff  when  she  executed  the  papers  In 
question.  In  a  case  Similar  to  this  the 
Supreme  C!onrt  of  Missouri  stated:  "It  is 
claimed  by  defendant  that,  as  the  inquest 
was  held  subsequently  to  the  exchange  of 
the  properties,  it  was  not  competent  evi- 
dence against  defendant  The  record  was 
clearly  inadmissible.  The  inquest  was  a  ju- 
dicial proceeding  after  the  trad&  Defendant 
was  not  a  party  to  it,  had  no  connection 
yrlth  it,  and  his  rights  previously  acquired 
could  in  no  possible  way  be  affected-  thereby. 
It  raised  no  presumption  as  against  him  of 
Bboades'  insanity  at  the  time  of  the  trade. 
yrblcb  was  consummated  something  over 
SO  days  before  the  date  of  the  inquest." 
Bboades  y.  Fuller,  139  Mo.  1T9,  40  8.  W.  760. 
Tills  accords  with  our  views  and  determines 
the  tenth  assignment  also. 

He  eleventh  assignment  complains  of  the 
first  Issue  submitted,  which  was  as  follows: 
"At  the  time  Mrs.  Anna  Decker  executed 
the  deed  in  evldoice  before  yon,  and  in 
which  she  conv^ed  her  ranch  property  to 
the  defendants,  John  and  Wm.  Zuercher,  did 
she  have  the  mental  capacity  to  and  was 
she  capable  of  understanding  that  by  the 
execution  of  the  said  deed  she  was  parting 
with  her  title  to  said  ranch  property  and 
vesting  title  to  same  In  said  defendants,  John 
and  Wm.  Zuercher,  for  the  consideration 
claimed  by  them?'  The  answer  was,  "Yes." 
It  is  contended  that  the  proper  test  was  her 
mental  capacity  to  understand  the  nature 
and  effect  of  the  transaction.  As  the  trans- 
action in  question  was  a  conveyance  of  land, 
in  its  natnre  and  effect,  we  are  unable  to 
percdve  any  foundation  for  this  criticism. 

The  second  special  issue  was  as  follows, 
to  be  answered  if  the  above  was  answered 
la  the  affirmatlvd:  "Did  the  plaintiff,  Mrs. 
Auu  Decker,  at  the  time  she  executed  the 
deed  to  John  and  Wm.  Zuercher,  believe  she 


was  simply  making  a  contract  with  said 
defendants,  John  and  Wm.  Zuercher,  by 
the  terms  of  which  they,  the  said  John  and 
Wm.  Zuercher,  were  to  have  the  use  of  said 
ranch  free  of  rent,  for  taking  care  of  her?" 
This  was  answered,  "No."  The  propositions 
are:  (1)  That  this  charge  was  not  based  on 
the  pleadings  and  evidence.  The  petition 
set  up  fraud  and  Imposition  in  the  obtaining 
of  the  deed.  Under  this  the  proof  of  fraud 
and  Imposition  was,  in  substance,  that  she 
did  not  understand  that  she  was  signing  a 
deed,  and  that  she  was  led  to  believe  that 
they  were  to  have  the  use  of  the  ranch  for 
taking  care  of  her.  The  court  did  not  err 
in  submitting  the  very  contention  made  by 
the  evidence  on  this  issue.  (2)  The  ques- 
tion was  erroneous  In  not  submitting  the 
proper  test  as  to  whether  or  not  fraud  bad 
been  practiced  upon  plaintiff.  The  submis- 
sion was,  if  anything,  too  liberal  to  plaintiff. 
If  the  question  had  been  answered  in  the 
affirmative,  it  was  evidently  the  purpose  of 
the  court  to  enter  judgment  upon  it  for 
plaintiff,  and  this  upon  the  simple  finding 
that  she  believed  when  she  made  the  deed 
that  she  was  making  such  a  contract,  even 
though  she  bad  her  full  faculties.  Requiring 
the  jury  to  further  find  fraud  Inducing  such 
belief  would  have  rendered  the  submission 
less  effective  in  appellant's  favor.  As  it 
resulted,  however,  the  jury  found  she  labor- 
ed under  no  such  idea,  and  unless  she  did' 
the  issue  of  fraud  could  not  have  been  re- 
solved in  her  favor.  These  remarks  dispose 
of  the  twelfth,  thirteenth,  and  fourteenth 
assignments. 

The  flfte^ith  is  overruled  for  the  reason 
that  there  was  no  necessity  of  the  jury  an- 
swering the  third  question  after  answering 
the  others  as  they  did. 

T^ie  sixteenth  assignment  is  overruled. 
The  deed  and  the  contract  were  executed  at 
the  same  time  and  f<»rmed  one  transaction. 
The  latter  was  a  part  of  the  consideration 
for  the  deed,  and  In  legal  contemplation  had. 
the  same  effect  as  if  it  had  been  Incorporated 
in  the  deed,  instead  of  being  taken  and  con- 
sidered separate  from  the  deed  and  destruo 
tive  of  it 

Judgment  affirmed. 


WHITFIELD  et  al.  v.  BURREIiL  et  sl.t 

(Coart  of  Civil  Appeals  of  Texas.     March  11, 

1909.     On  Rehearing,  March  25,  1909.) 

1.  IiiiOTATioN  or  Actions  (S  3ft*)— Acoourt- 
iwo— Limitations— '  'Action.  ' ' 

Rev.  St.  1896,  art.  2766,  provides  that  the 
court  shall,  upon  its  own  mouon  or  upon  the 
written  complaint  of  any  one  interested,  cause 
a  guaidian  to  be  cited  to  file  his  final  account, 
and  article  2770  provides  that  after  citation. 
the  court  shall  examine  the  account,  and,  if 
correct,  direct  the  guardian  to  pay  over  the 
estate  to  the  ward.  Article  3368  requires  every 
action  other  than  for  the  recovery  of  land,  for 
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vhlch  no  limitation  is  otherwise  prescribed,  to 
be  brought  within  foar  years.  Held,  that  nei- 
ther article  3358  nor  the  two-year  statute  of 
limitations  includes  proceedings  to  compel  a 
guardian  to  render  a  final  account,  such  pro- 
ceedings not  being  an  "action"  within  the  stat- 
nte.nor  did  the  filing  of  exceptions  to  the  ac- 
count by  the  ward  and  the  bearing  thereon,  as 
permitted  by  statute,  constitute  an  "action" 
within  the  statute. 

[Ed.  Note.— For  other  cases,  see  Limitation  of 
Actions,  Cent.  Dig.  |  200;    Dec.  Dig.  f  39.* 

For  other  definitions,  see  Words  and  Phrases, 
Tol.  1,  pp.  128-140;   Tol.  8,  p.  7563.] 

2.   GUABDIAN   AND   WABD    (i   145*)— ACCOUNT- 

iRO— Limitations. 

Rev.  St  art.  3357,  requiring  suit  on  a 
guardian's  bond  to  be  brought  within  four 
years  after  discbarge  by  the  court,  has  uo  ap- 
plication to  proceedings  under  article  2766  to 
compel  a  gnardian  to  file  his  final  account, 
though  the  Dondsmen  became  parties  in  opposi- 
tion thereto,  and  such  proceedings,  brought  four 
years  and  nine  months  after  the  ward  became 
,of  age,  could  not  be  said  to  be  brought  too  late, 
section  2766  not  barring  such  proceidings  with- 
in any  definite  time. 

[Ed.  Note. — For  other  cases,  see  Guardian  and 
Ward,  Cent.  Dig.  {  483 ;   Dec.  Dig.  S  145.*] 

8.  Limitation  of  Actions  (i  IS*)— Statutobt 

Provisions— "Suit." 

The  words  "action"  and  "suit,"  as  used  in 
statutes  of  limitation  requiring  every  action  or 
suit  to  be  brought  within  a  stated  time,  are 
generally  synonymoas. 

[IZd.  Note. — For  other  cases,  see  Limitation  of 
Actions,  Cent.  Dig.  i  70;    Dec  Dig.  {  la* 

For  other  definitions,  see  Words  and  Phrases, 
vol.   1,  pp.  139,  140.] 

4.  GuABDIAN  AND   WabD  (J  137*)- ACCOUNT- 
ING— Natuek  of  Dutv  to  Accodnt. 

The  final  settlement  of  a  guardian's  ac- 
counts by  the  probate  court  arises  from  the 
trust  relationship  of  the  guardian,  and  is  for 
the  pnrpose  of  securing  a  detailed  statement  of 
the  i^uardian's  accounts  showing  the  balance  of 
receipts  and  disbursements  of  tue  estate  in  Us 
possession. 

W'Ed.  Note.— For  other  cases,  see  Guardian  and 
ard,  Cent  Dig.  {  461 ;   Dec  Dig.  i  137.*] 

B.   GUABDIAN   AND   WABD   (|   163*)— ACCOtTNT- 

INO — Effect  of  Decbee. 

The  decree  of  the  probate  court  npon  final 
accounting  of  a  guardian  operates  as  an  account 
stated  between  the  guardian  and  ward,  as 
well  as  the  formal  discharge  of  the  trust  re- 
lationship. 

[E2d.  Note.— For  other  cases,  see  Guardian  and 
Ward,  Cent  Dig.  i  540;   Dec.  Dig.  f  163.*] 

6.  Guardian  and  Wabd  (f  137*)— Aocouirr- 
INO— Dutt. 

Under  the  statute,  the  guardian  must  ren- 
der an  account  to  the  court  for  final  settle- 
ment and  discharge  when  the  ward  becomes  21 
years  old,  and  is  not  entitled  to  an  absolute 
discharge  until  he  has  submitted  an  accounting. 
[Ed.  Note. — For  other  cases,  see  Guardian  and 
Ward,  Cent  Dig.  »  461,  462;  Dec  Dig.  S 
137.*] 

7.  Guardian  and  Wabd  (S  168*)— Account- 
ing— Scope  of  Inquibt. 

When  a  guardian  renders  bis  final  account, 
the  probate  court  can  inquire  into  it  to  deter- 
mine whether  it  is  fair  and  correct 

[  Ed.  Note.— For  other  cases,  see  Guardian  and 
Wnnl.   Cent   Dig.   {{   614,   516;    Dec   Dig.  i 


8.  Guabdian  and  Wabd  (|  144*)— Account- 
ing—Jubibdiction  of  Coubt— Majobitt  of 
Wabd. 

The  probate  court  retains  jurisdiction  to 
compel  a  guardian  to  file  a  final  account  though 
the  ward  has  become  of  age. 

W[Ed.  Note.— For  other  cases,  see  Guardian  and 
ard.  Cent  Dig.  {  481 ;   Dec  Dig.  f  144.*] 

9.  Appeal  and  Ebbob  (|  601*)- Recobd — 
Statement  of  Facts— Obiginai.  Statement 
OB  Copy. 

Under  Act  May  25,  1907  (Laws  1907,  p. 
509,  c.  24),  requiring  the  original  statement  of 
facts  to  be  sent  up  on  appeal,  that  is  the  only 
statement  that  can  be  considered  on  appeal, 
the  clerk  not  l>eing  authorized  to  certify  a  copy, 
and,  unless  the  parties  by  agreement  waive  the 
original  and  substitute  a  copy,  the  appellate 
court  cannot  assume  that  what  porports  to  be 
a  statement  of  facts,  is  a  true  copy  thereof. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  U  2C51,  2652;  Dec  Dig.  § 
601.*] 

10.  GuABDiAif  AND  Wabd  ({  162*)— Account- 
ing— Opposition- Costs. 

Under  Rev.  St.  1895,  art  2786,  authoriz- 
ing the  taxing  of  costs  against  any  one  who 
makes  opposition  and  is  defeated,  where  a  guard- 
ian's sureties  voluntarily  became  parties  in  op- 
position to  proceedings  against  the  guardian  for 
an  accounting,  the  costs  of  the  appeals  from 
the  county  court  to  the  circuit  court  were  prop- 
erly taxed  against  the  sureties  and  guardian 
on  judgment  against  them. 

[Bd.  Note.— For  other  cases,  see  Gnardian  and 
Ward.  Cent  Dig.  {  638;   Dec  Dig.  f  162.*] 

11.  Guardian  and  Wabd  ({  159*)— Account- 
ing —  Decbee  —  Subeties  as  Pabtieb  —  In- 
cluding SuBETiEs'  Names  in  Findings 
Against  Guabdian. 

In  proceeding  against  a  guardian  for  a 
final  accoui}ting,  in  which  the  bondsmen  made 
themselves  parties  without  citation  and  defend- 
ed the  guardian's  account,  the  decree  properly 
found  the  amount  due  both  against  the  bonds- 
men and  the  guardian,  the  former  not  being  en- 
titled to  complain  that  they  were  named  there- 
in, since  ander  R«t.  St  1896,  art.  2770.  au- 
thorizing the  court  to  examine  the  account  for 
final  settlement  after  citation  had  been  served, 
objections  heard,  etc.,  and  enter  a  decree  di- 
recting payment  over  of  the  estate,  and  article 
2771,  authorizing  the  court  to  correct  the  ac- 
count and  have  it  restated,  if  incorrect,  a  set- 
tlement of  the  account  is  conclusive  against 
the  bondsmen,  even  without  citation. 

[E<d.  Note. — For  other  cases,  see  Guardian  and 
Ward,  Cent  Dig.  i  516 ;   Dec  Dig.  |  159.*] 

On  Rehearing. 

12.  Guabdian  and  Wabd  (|  58*)— Expendi- 
tubes — Maintenance  and  Education. 

Under  Rev.  St  1895.  art.  2630,  providing 
that  the  guardian  shall  not  be  allowed  more 
than  the  clear  income  from  the  estate  for  the 
ward's  maintenance  and  education  without  the 
court's  direction,  where  the  yearly  interest  on 
the  principal  of  the  estate  exceeded  the  amount 
expended  for  those  purposes,  such  sums  were 
properly  allowed  the  guardian,  though  not  ex- 
pended under  order  of  the  court 

[E^.  Note.— For  other  cases,  see  Guardian  and 
Ward,  Cent  Dig.  {  275;   Dec.  Dig.  |  68.*] 

18.  Guabdian  and  Wabd  (|  54*)- Account- 
ing— Ghabges—Intebest— Failure  to  In- 
vest. 

Rev.  St  1896,  art.  2639,  requires  the  guard- 
ian, under  the  court's  direction,  to  invest  all 
surplus    money,    and    by    article   2648,    if   the 

fuardian  neglects  to  invest  such  money,  when 
e   could  do  so  by  exercising   reasonable  dili- 
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senee,  he  shall  be  liable  for  the  principal  and 
the  highest  legal  rate  of  interest  for  the  time 
he  Deflects  to  inTest  it,  so  that  a  guardian  who 
invested  the  ward's  funds  for  his  own  personal 
Dse  wonld  be  liable  for  the  highest  legal  rate 
of  interest  from  the  time  he  could  bare  prop- 
erly invested  it. 

I        [Ed.  Note. — For  other  cases,  see  Qnardian  and 
Ward,  Cent  Dig.  IS  243,  252 ;   Dec.  Dig.  §  54.*] 

14.   GUABDIAIf  AHD  WaBD  (S  161*)— ACCOUNT- 
ING —  Findings  —  Conclusiveness  on  Ap- 

i  PBAL. 

In  proceedings  to  compel  a  ^ardlanship  ac- 
count, a  finding  supported  by  the  evidence  will 
not  be  disturbed  on  appeal. 

[Ed.  Note.— For  other  cases,  see  Guardian  and 
Ward,  Cent.  Dig.  I  523;    Dec.  Dig.  {  161.*] 

Appeal  from  District  Court,  Lampasas 
County;  Jolin  M.  Furman,  Judge. 

Proceedings  by  Eugenia  G.  Burrell  and 
others  against  E.  B.  Whitfield  and  otbera  to 
compel  a  final  accounting  by  a  guardian. 
From  a  decree  for  plaintiffs,  defendants  ap- 
peal.   Affirmed. 

By  order  of  tlie  probate  court  of  Lampasas 
county,  Tex.,  made  April  8,  1890,  appellant 
E.  E.  Whitfield  was  appointed  guardian  of 
the  person  and  estate  of  Eugenia  G.  Whlt- 
'-    field  and  Ethel  M.  Whitfield,  minors,  and  he 
duly  qualified   as   such   guardian.    On   May 
22,  1807,  said  Eugenia  G.  Burrell  (n6e  Whit- 
.     field).  Joined  by  her  husband,  filed  In  the  pro- 
bate court  of  Lampasas  county  a  complaint 
In  writing  complaining  to  such   court  that 
Bald  guardian  had  never  made  and  rendered 
any  annual  account  of  his  guardianship,  or 
settlement  In  any   manner,   of  his  transac- 
tions as  such  guardian,  and  had  faUed  and 
refused  to  settle  with  complainant  for   her 
;    estate ;  that  she  was  now  a  married  woman ; 
and  prayed  that  an  order  be  made  citing  the 
:    said  guardian  to  appear  and  file  his  final  ac- 
count of  settlement  as  such  guardian,  and 
for  an  order  directing  him  to  pay  and  deliver 
r    to  complainant  such  money  and  property  as 
/  she  was  entitled  to  have.    The  application 
-    also  asked  for  his  accounting  with  Ethel  M. 
.   Whitfield,    who    was    still    a    minor.    After 
,'  service  of  citation  the  guardian  appeared  at 
the  regular  term  of  the  probate  court  and 
answered  by  general  denial  and  a  plea  of  the 
(.:  statute  of  two  and  four  years'  limitation  in 
, .  bar  of  the  right  to  have  final  accounting,  and, 
1    without  waiving  his  plea  of  limitation,  ten- 
■  ::  dered  an  account  in  final  settlement    The 
:';  probate  court  passed  the  accounting  as   to 
• ,'  Ethel,  a  minor,  and  determined  the  account- 
.  ,•  ing  as  to  appellee  only.    The  appellee  entered 
1  -:!•  a  contest  to  some  of  the  items  In  the  account 
,  of  the  guardian ;  and,  after  hearing  evidence 
1  -"-'  thereupon,  the  court  entered  an  order  restat- 
I  _  hig   the    accotmt    as    filed    and    presented 
•^X  by  the  guardian,  and,  after  approving  and 
'  allowing     certain     disbursements     by     the 
rfi'-  guardian,  decreed  that  by  a  full  and  fair 
•:  -^  settlement  of  accounts  the  guardian  has  in 
f  K  his  possession  as  due  the  appellee  the  sum 
,'.,  0'  $2,644,  and  "which  said  sum  be,  the  said 


E.  B.  Whitfield,  is  hereby  ordered  and  direct- 
ed to  at  once  pay  over  to  said  Eugenia  G. 
Burrell ;  and  upon  compliance  with  this 
order  said  B.  E.  Whitfield  shall  be  discharg- 
ed and  said  guardianship  closed,  so  far  as 
the  same  affects  said  Eugenia  G.  Burrell." 
From  the  order  of  the  probate  court  the  ap- 
pellant and  the  sureties  on  his  guardian's 
bond  appealed  to  the  district  court  The 
sureties  on  the  guardian's  bond  seem,  from 
the  record,  to  have  voluntarily  appeared  and 
made  themselves  parties  to  these  proceedings 
In  the  probate  court  In  the  district  court  a 
decree  was  entered  upon  trial  fixing  the 
amount  of  the  property  In  money  after  allow- 
ing certain  disbursements  due  by  the  guard- 
Ian  to  appellee,  and  directing  the  guardian 
to  pay  over  the  same  to  the  appellee,  and 
upon  the  payment  of  the  same  that  he  be 
fully  discharged  by  reason  of  his  guardian- 
ship ;  and  further  ordered  that  the  decree 
be  certified  to  the  county  court  for  observ- 
ance. From  this  decree  so  entered  by  the 
district  court  an  appeal  was  prosecuted  to 
this  court  by  the  guardian  and  bis  sure- 
ties. 

L.  C.  McBrlde,  for  appellants.  W.  D.  Ab- 
ney,  for  appellees. 

LEVT,  J.  (after  stating  the  facts  as  above). 
Appellant  Whitfield,  the  guardian,  pleaded 
limitations  in  bar  of  the  proceedings,  and 
complains,  by  proper  assignments  of  error, 
that  the  court  erred  in  not  sustaining  the 
pleas.  The  court  In  his  decree  finds,  and  we 
consider  that  finding,  that  appellee,  the  ward, 
became  21  years  old  on  August  24, 1902.  The 
application  to  the  probate  court  In  this  case 
was  filed  in  the  probate  court  on  May  22, 
1907.  Appellant  contends  that  this  is  an 
action  to  which  article  3358  of  the  limitation 
statute  (Rev.  St  1895)  would  apply  in  bar. 
The  application  in  this  record  on  which  the 
proceedings  In  this  case  were  founded  was 
under  authority  of  article  2766,  Rev.  St 
1895,  which  provides:  "Should  the  guardian 
faU  to  file  Ills  account  for  final  settlement 
at  the  proper  time,  the  court  shall,  upon  its 
own  motion,  or  upon  the  complaint  In  writing 
of  any  one  Interested  In  the  estate,  cause 
such  guardian  to  be  cited  to  appear  at  a 
regular  term  of  the  court  and  file  such  ac- 
count" The  order  of  the  probate  court  was 
entered  In  accordance  with  article  2770, 
which  says:  "After  citation  has  been  duly 
served  the  court  shall  proceed  to  examine  the 
account  for  final  settlement,  and  to  bear  all 
exceptions  and  objections  thereto,  if  any, 
and  the  evidence  in  support  of  and  against 
such  account  and  if  the  same  is  found  to  be 
fair.  Just  and  correct  an  order  shall  be  en- 
tered upon  the  minutes  approving  It  and  di- 
recting the  guardian  to  deliver  the  estate 
remaining  in  his  hands  to  the  ward  or  other 
person  legally  authorized  to  receive  the  same, 
and  upon  compliance  with  such  order  the 
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gnardlan  shall  be  discharged,  and  sndi 
fuardlanahlp  closed  by  an  order  to  that  effect 
upon  the  minutes."  By  article  3358,  which 
api)ellant  insists  is  applicable  to  these  pro- 
ceedings, it  Is  provided:  "Every  action  oth- 
er than  for  the  i;ecovery  of  real  estate,  for 
which  no  limitation  Is  otherwise  prescribed, 
shall  be  brought  within  four  years  next  after 
the  right  to  bring  the  same  shall  have  ac- 
crued, and  not  afterward."  The  "every  ac- 
tion" In  this  article  does  not  include  nor 
mean  the  demand  by  the  probate  court  of 
the  guardian,  as  In  these  instant  proceed- 
ings, for  a  final  accounting  of  his  transac- 
tions about  the  estate  of  Ills  ward  during  his 
ward's  minority.  Such  special  proceeding 
by  the  probate  court  is  not  an  action  within 
the  meaning  of  the  article  just  quoted.  All 
the  limitation  statutes  employ  the  words 
"action"  and  "suit"  As  was  said  In  Webb  v. 
Allen,  15  Tex.  Olv.  App.  605,  40  8.  W.  342, 
"'Actions'  and  'suits,'  as  generally  used  in 
these  limitation  statutes,  are  synonymous 
and  interchangeable  terms."  "Suit"  is  de- 
fined in  Ex  parte  Towles,  48  Tex.,  at  page 
433.  The  accounting  "for  final  settlement" 
by  the  probate  court  arises  from  the  trust 
relation  of  guardian,  and  is  within  and  under 
the  power  and  control  of  the  probate  court 
Such  proceedings  constitute  a  process  of  re- 
turning a  detailed  statement  of  the  accounts 
of  the  fiduciary  relation,  showing  the  balance 
of  receipts  and  disbursements  of  the  estate 
in  his  possession.  The  decree  of  the  court 
-  in  re8i)ect  thereto  operates  as  an  account 
stated  between  ward  and  guardian,  as  well 
as  the  formal  release  from  the  trust  upon 
such  account  It  is  the  duty  of  the  guardian 
under  the  statute,  when  his  ward  arrives  at 
21  years  of  age,  to  render  his  account  to  the 
court  for  final  settlement  and  discharge.  It 
is  within  the  power  of  the  probate  court  to 
inquire  Into  and  determine  whether  the  same 
as  rendered  be  fair,  Just,  and  correct.  Shef- 
field V.  Goft,  65  Tex.  354.  The  probate  court 
having  the  power  to  appoint  the  guardian, 
such  court  retains  Jurisdiction  and  control 
over  him  to  terminate  the  appointment  in  the 
way  provided  by  statute.  Marlow  v.  Lacy, 
68  Tex.  164,  2  S.  W.  52 ;  Logan  v.  Robertson 
(Tex.  Civ.  App.)  83  S.  W.,  at  page.  397.  The 
guardian  la  not  entitled  to  an  absolute  dis- 
charge of  Ills  trust  by  the  court  until  he  has 
submitted  his  final  account  or  settlement  with 
the  court  The  fact  that  the  ward  tias 
reached  majority  does  not  deprive  the  pro- 
bate court  of  its  Jurisdiction  over  the  guard- 
ian to  compel  and  enforce  an  accounting  of 
bis  guardianship  about  the  estate  during 
the  ward's  minority.  This  article  (2766)  con- 
tinues the  control  and  Jurisdiction  of  the 
probate  court  over  the  guardian  for  final  ac- 
counting during  the  ward's  minority,  and 
expressly  authorizes  the  court  either  "upon 
its  own  motion,  or  upon  the  complaint  in 
writing  of  any  one  interested  in  the  estate," 
to  cause  the  guardian  to  appear  and  at  a 
regular  term  of  the  court  file  such  account 


The  article  does  not  undertake  to  limit  the 
length  of  time  after  the  ward  becomes  of 
age  that  the  court  shall  have  power  and  con- 
trol over  the  guardian  as  to  the  settlement 
of  such  account ;  neither  does  it  provide  that, 
where  a  guardian  has  failed  in  tils  duty  to 
file  such  account  immediately  upon  the 
ward's  arriving  at  the  age  of  21  years,  the 
lapse  of  any  given  period  of  time  thereafter 
furnishes  a  bar  to  the  enforcement  of  an 
accounting  by  the  probate  court  In  the  ab- 
sence of  express  plrovlsion  of  law  restricting 
the  time  when  the  probate  court  can  exercise 
Its  power  to  inquire  into  and  investigate  the 
transactions  of  the  guardian  during  tlie 
ward's  minority  after  the  ward  becomes  ot 
age,  the  courts  cannot  rule  that  the  probate 
court  cannot  so  exercise  its  power  within 
the  time  shown  by  the  facts  of  this  case. 
There  is  a  provision  of  law  that  compels  suits 
on  the  guardian's  bond  wlttiln  four  years 
after  discharge  by  the  court  Article  8357, 
Rev.  St  1895 ;  Allen  v.  Stovall,  94  Tex.  619, 
63  S.  W.  863,  04  S.  W.  777.  This  Is  the  only 
provision  of  the  statutes  of  limitation  that 
has  express  relation  to  guardians,  but  the 
same  has  no  application  to  the  proceedings 
in  this  case.  It  is  true  that  the  statute 
provide?  that  the  ward  may  appear  and  file 
exceptions  to  the  account  of  the  guardian, 
and  authorizes  the  probate  court  to  hear 
evidence  in  support  of  or  against  such  ac- 
count; but  such  answer  merely  constitutes 
opposition  to  the  account  as  rendered,  re- 
quiring the  scrutiny  of  the  court  as  to  the 
claim  of  the  guardian.  Such  opposition,  how- 
ever, does  not  constitute  the  proceeding  be- 
fore the  court  an  "action"  in  the  sense  of 
suit  or  case,  within  the  meaning  of  the  art- 
icle of  limitation  above  quoted.  We  are  of 
the  opinion  that  neither  the  four  nor  two 
years'  statute  of  limitations,  as  insisted  by 
appellants,  would  apply  to  this  proceeding; 
and  the  first  and  second  assignments  of  er- 
ror are  overruled. 

The  third,  fourth,  fifth,  and  sixth  assign- 
ments cannot  properly  be  reviewed  in  the 
absence  of  a  statement  of  the  facts.  There 
is  no  statement  of  facts  in  the  record  that 
we  are  authorized  to  consider,  except  the 
findings  and  the  decree  of  the  trial  court  as 
far  as  made  by  him.  It  is  required  by  the 
act  of  May  26, 1907  (Laws  1907,  p.  509,  c  24), 
that  the  original  statement  of  facts,  signed 
and  approved  in  terms  of  the  act,  be  the 
statement  of  facts  to  be  considered  in  the 
case  on  appeal  by  the  appellate  courts.  Qar- 
rison  V.  Richards  (Tex.  Civ.  App.)  107  S.  W. 
863;  Ry.  V.  StoHer  (Tex.)  113  S.  W.  3.  The 
clerk  is  not  authorized  to  certify  to  a  copy; 
and  unless  the  parties  to  the  suit  by  agree- 
ment waive  the  original,  and  by  agreement 
substitute  a  copy,  the  appellate  court  cannot 
assume  that  what  purports  to  be  a  statement 
of  the  facts  is  a  true  copy  of  all  the  facts 
upon  which  the  disposition  of  the  case  should 
be  made  to  rest,  or  of  the  material  facts  In- 
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Tolved.    Bean  t.  Bird  fTex.  CIt.  App.)  115 
8.  -W.  VXL 

Tbe  seventh  assignment  is  orerrnled.  The 
Judgment  of  tbe  district  court,  which  It  had 
power  to  render  on  appeal,  for  costs  of  the 
appeal  from  the  county  conrt  against  the 
guardian  and  his  bondsmen,  with  ezectitlon 
therefor,  was  proper,  the  sureties  having 
TOlimtarUy  become  parties  to  the  proceed- 
ings and  made  opposition  thereto.  Article 
2785,  Rev.  St  1895.  The  decree  of  the  court 
establishing  the  amount  of  money  the  guard- 
ian should  have  on  hand,  and  which  was  due 
as  against  the  guardian  and  his  sureties  by 
name  and  before  the  court.  Is '  not  error. 
Bopp  V.  Hansford,  IS  Tex.  Civ.  App.  340,  4S 
8.  W.  744.  The  order  and  decree  of  the 
court  against  the  guardian  upon  a  settlement 
of  the  accounts  Is  conclusive  against  the 
sureties,  without  citation.  Articles  2770, 
2771,  Rev.  St  1895 ;  Honung  v.  Schramm,  22 
Tex.  Civ.  App.  327,  54  S.  W.  616.  But  in  this 
case  the  sureties  have  made  themselves  par- 
ties without  dtatlon,  and,  having  defended 
the  account  of  the  guardian,  they  cannot 
complain  if  they  were  named  by  the  terms  of 
the  decree. 

The  case  was  ordered  affirmed. 

On  Rehearing. 

VfB  concluded  to  and  did  grant  the  rehear- 
ing herein.  In  order  to  consider  the  statement 
of  facts  copied  Into  the  record.  Royal  Ins. 
Co.  T.  Ry.  Co.  (Tex.)  116  S.  W.  46w  We 
have  no  reason  to  change  our  views  on  the 
assignments  of  error  disposed  of  in  the  orig- 
inal opinion.  This  leaves  for  consideration 
the  assignments  not  heretofore  disposed  of. 
Tbe  following  findings  of  fact  were  made  by 
the  court,  and  are  sustained  by  the  evidence: 
"I  find  that  the  guardian  should  be  charged 
with  Insurance  money  as  specified  In  his 
final  account  $5,700,  also  with  the  value  of 
Jewelry  as  specified  in  his  final  account,  $63 ; 
total,  $5,763.  I  find  that  one-half  of  said 
$5,763  belongs  to  Eugenia  G.  Burrell,  n6e 
Whitfield,  amounting  to  $2,881.50.  I  find  that 
said  guardian  should  be  credited  with  one- 
half  of  attorneys'  fees  paid  W.  D.  Abney, 
$12.S0,  and  to  Lauderdale  $25,  and  Bernard 
&  Edwards,  $152.50,  and  one-half  of  the  ex- 
pense in  bringing  minors  from  Washington, 
total  $890,  and  leaving  a  balance  of  $2,491.- 
50.  I  find  that  the  guardian  failed  to  Invest 
said  sum  for  the  benefit  of  his  ward's  es- 
tate^  bat  did  use.  Invest  and  convert  same 
to  his  own  use,  and  should  be  charged  with 
10  per  cent  Interest  per  annum  on  said 
$2,491.60  during  his  ward's  minority,  and 
with  intorest  thereon  at  tbe  rate  of  6  pel 
cent  from  the  time  she  obtained  her  ma- 
jority on  August  24,  1902,  until  this  time, 
which  amounts  to  $3,874.25.  I  find  that  said 
guardian  Is  entitled  to  a  credit  on  said  In* 
terest  for  expenses  for  maintenance  of  said 


ward  during  her  minority,  which  is  the 
reasonable  sum  of  $100  i>er  annum,  amount>' 
ing  in  all  to  $1,250." 

By  the  third  and  fourth  assignments  it  Is 
contended  that  the  court  erred  in  not  allow- 
ing tbe  guardian  credit  for  the  $1,250  item 
for  support  and  maintenance  of  the  ward 
out  of  the  corpus  of  the  estate,  instead  of 
the  interest  from  the  corpus  as  was  done. 
The  amounts  were  not  expended  under  order 
of  the  court,  but  by  the  guardian  without 
such  authority.  We  do  not  think  Ihtere  was 
error.  The  statute  expressly  provides,  "but 
without  such  direction  of  the  court  the 
guardian  shall  not  be  allowed,  in  any  case, 
for  the  education  and  maintenance  of  the 
ward,  more  than  the  clear  Income  of  the  es- 
tate." Article  2630,  Rev.  St  1895;  Smythe 
V.  Lumpkin,  62  Tex.  242;  Jones  t.  Parker, 
67  Tex.  82,  3  S.  W.  223.  By  the  finding  of 
the  court  the  interest  per  annum  on  the 
principal  of  the  estate  more  than  exceeded 
tbe  amount  per  year  expended  for  the  main- 
tenance and  education. 

By  the  fifth  asslg^nment  it  is  contended 
tliat  tbe  court  erred  in  allowing  10  per  cent 
Interest  upon  the  principal  of  the  estate  for 
the  time  Indicated.  By  the  finding  of  the 
court  the  guardian  used.  Invested,  and  con- 
verted the  principal  of  the  estate  shortly 
after  receiving  the  same  as  such  guardian 
to  his  own  personal  use,  and  failed  to  Invest 
or  loan  the  same.  It  is  the  duty  of  the 
guardian  to  loan  the  money  of  the  ward  (ar- 
ticle 2639,  Rev.  St  1895),  and.  If  be  neg- 
lects to  do  so  when  by  use  of  reasonable  dil- 
igence he  could  do  so,  is  liable  for  the  high- 
est legal  rate  of  interest  upon  the  principal 
for  the  time  he  neglects  to  loan  the  same 
(tirtide  2G48,  Rev.  St  1895).  This  statute 
was  Intended  for  the  faithful  administration 
of  estates,  and  la  imperative.  Smythe  v. 
Lumpkin,  supra.  See  Reed  v.  Tlmmlna,  (3 
Tex.  84.  Having  converted  the  estate  to  his 
own  use  and  benefit  shortly  after  receiving 
the  same,  the  guardian  was  properly  held 
liable  for  the  highest  legal  rate  of  interest. 

By  the  sixth  assignment  it  Is  claimed  that 
the  court  erred  in  refusing  to  allow  the  guard- 
ian the  claim  for  $750.  The  court  made  the 
finding:  "I  find  that  the  claim  for  $750  made 
by  the  guardian,  to  cover  the  expense  of  a 
trip  to  Washington,  Is  not  a  proper  l^al 
charge  against  the  estate  of  the  minor." 
The  court's  finding  is  based  upon  the  evi- 
dence that  the  trip  was  made  for  the  mother 
of  the  children  before  he  qualified  as  guard- 
ian, and  not  solely  for  or  in  the  Interest  of 
tbe  minors  themselves.  The  court's  finding 
is  supported  by  the  evidence,  and  we  do  not 
feel  authorized  to  disturb  such  finding. 

The  eighth  assignment  Is  overruled.  This, 
together  with  the  original  opinion,  disposes 
of  all  the  assignments  presented. 

The  case  was  ordered  affirmed. 
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GALVESTON,  H.  4  8.  A.  BY.  CO.  v.  HILL- 
MAN. 

(Court  of  Civil  Appeals  of  Texas.  March  24, 
1909.) 

Evidence  (|  501*)— Opinion  Evidehcb— Com- 
petency OF  Witness. 

A  witness  cannot  testify  as  to  the  valae 

of    an    article,    based    on    information    derived 

from  au  unidentified  and  undescribed  catalogue. 
[Bd.    Note.— For   other   cases,    see    Evidence, 

Cent.  Dig.  H  2292,  2303 ;    Dec.  Dig.  |  501.*] 

Appeal  from  Victoria  Comity  Court;  T.  R. 
Wood,  Judge. 

Action  by  Charles  Hillman  against  the 
Galveston,  Harrisburg  &  San  Antonio  Ball- 
way  Company.  From  a  Judgment  for  plain- 
tiff, defendant  appeals.  Reversed  and  re- 
manded. 

Proctor,  Vandenberge  &  Crain,  for  appel- 
lant.   Dupree  &  Pool,  for  appellee. 

JAMES,  C.  J.  The  case  originated  in  the 
Justice's  court,  and  was  tried  In  the  county 
court  on  the  following  statement  of  the  cause 
of  action  found  in  the  citation:  "That  s^Id 
galvanized  roofing  was  placed  In  a  car  con- 
taining unslacked  lime,  and  same  permitted 
to  be  covered  with  lime.  That,  on  arrival  of 
said  roofing  at  Telfner,  the  same  was,  by  the 
defendant,  placed  upon  the  platform  and  not 
covered,  and  permitted  to  remain  there  with- 
out any  notice  to  plaintiff,  during  which  time 
the  same  became  wet  by  reason  of  a  rain  and 
the  falling  of  dew,  causing  the  lime  to  slack, 
which  destroyed  the  galvanizing  and  burned 
Into  holes  the  sheets  of  iron  above  referred 
to."  Plaintiff  recovered  Judgment  for  what 
be  claimed,  1128.81. 

Hie  first,  second,  and  third  assignments  of 
error  are  overruled,  because  the  pleading  and 
evidence  thereunder  were  sufficient  to  sup- 
port the  finding  of  the  Jury  and  the  charge 
submitting  the  case. 

We  perceive  no  error  In  the  matters  com- 
plained of  by  the  fifth,  sixth,  and  seventh  as- 
signments. 

The  fourth  assignment  of  error  must  be 
sustained.  Appellee  testified  that  this  gal- 
vanized roofing,  as  damaged,  "was  not  worth 
more  to  blm  than  ordinary  black  iron  would 
be.  This  black  Iron  was  worth—  I  got  the 
price  from  the  catalogue.  It  is  worth  |1.25 
per  square."  This  was  objected  to,  upon  the 
ground  that  the  witness  was  not  qualified  to 
testify  as  to  the  market  value  of  black  iron 
at  Telfner,  which  objection  was  overruled. 
The  testimony  was  material,  in  that  the 
amount  of  the  verdict  recovered  was  based 
upon  It,  in  preference  to  the  testimony  of  a 
tinner  and  cornice  maker,  who  stated  that 
ordinary  black  iron  was  worth  $3.07  per 
square.  We  know  of  no  case  that  has  gone 
so  far  as  to  admit  testimony  of  value  based 
ui)on  Information  derived  from  a  catalogue, 
and  in  this  Instance  It  was  an  unidentified 


and  undescribed  catalogue.    To  hold  the  evi- 
dence proper  would  be  to  make  a  precedent 
which  would  be  troublesome  In  the  future. 
Reversed  and  remanded. 


HOUSTON  LAND  &  IRRIGATION  CO.  v. 
BRADFORD. 

(Court  of  CSvil  Appeals  of  Texas.     March  24, 
1909.) 

1.  La.ndi,obd  and  Tenant  (J  232*)— Action 
FOB  Rent— Evidence— SuinciKNCY. 

Where  one,  suing  for  the  reasonable  rent 
for  land  for  three  years,  testified  that  the 
reasonable  rent  was  $30  a  year,  a  verdict  for 
f46  rent  per  year  was  not  excessive. 

[Eld.  Note.— For  other  cases,  see  Landlord  and 
Tenant,  Dec  Dig.  |  232.»] 

2.  Landlord  and  Tenant  (i  233*)— Action 

FOB  Rent— Instbuctions. 

In  an  action  for  rent  for  land  occupied  by 
a  canal  dug  across  plaintiffs  land  by  defend- 
ant's predecessor,  instructions  that  the  jury 
should  find  the  reasonable  rental  value  of  the 
canal,  and  that  if  plaintiff,  in  renting  the  land, 
included  the  use  of  the  canal,  they  should  find 
nothing  for  him  in  that  respect,  did  not  make 
defendant  liable  for  the  rental  value  of  the 
canal  in  addition  to  the  land  on  which  it  was 
situated. 

[E<d.  Note. — For  other  cases,  see  Landlord  and 
Tenant,  Dec  Dig.  i  233.*] 

Appeal  from  District  Court,  Harris  <3oun- 
ty;   Chas.  E.  Ashe,  Judge. 

Action  by  the  Houston  Land  &  Irrigation 
Company  against  Sam  Bradford,  In  which 
defendant  filed  a  cross-action.  From  a  Judg- 
ment for  defendant  on  his  cross-action,  plain- 
tiff appeals.     Affirmed. 

Hogg,  Gill  &  Jones,  for  appellant  Tbarp 
&  Whitehead,  for  appellee. 

FLY,  J.  Suit  was  brought  by  appellant  to 
try  title  to  a  strip  of  land  extending  across 
the  homestead  tract  of  appellee,  claiming  that 
it  had  acquired  it  by  purchase  from  the  Shel- 
don Canal  Company;  but  after  the  trial  bad 
begun,  and  a  certain  written  contract  be- 
tween that  company  and  appellee  had  been 
Introduced  in  evidence,  which  showed  that 
it  had  no  rights  whatever  in  the  land,  appel- 
lant withdrew  its  claim  against  the  laud, 
and  the  cause  was  tried  on  appellee's  cross- 
action  for  rent  for  the  years  1905,  1900,  and 
1907. 

Appellee  swore  that  the  reasonable  rent 
for  the  land  occupied  by  the  canal,'  which  was 
dug  across  his  land  by  the  Sheldon  Canal 
Company,  to  whose  rights  and  liabilities 
appellant  had  succeeded,  was  $50  a  year;  and 
it  cannot  be  held  that  the  amount  of  $45  a 
year  for  three  years,  found  by  the  jury.  Is 
excessive,  or  without  testimony  to  support 
the  verdict 

The  court  did  not  charge  the  Jury,  as  stat- 
ed by  appellant  In  Its  tbird  assignment  of 
error,  "that  appellant  was  liable  for  the  rent- 
al value  of  the  canal  In  addition  to  the  laud 


*For  other  coseg  see  same  topic  and  section  NUMBBR  In  Dec.  A  Am.  Dtga,  1907  to  date,  A  Reporter  Ind«z«k^ 
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upon  trblcb  It  was  situated."  Tte  Jury  was 
iastructod  that  they  should  find  for  appel- 
lee "in  such  snm  as  you  believe  from  the 
evidence  to  be  the  reasonable  rental  value 
of  the  canal  In  question  for  the  years  190S, 
1906,  and  1007."  In  addition,  at  the  request 
of  appellant,  the  court  charged  the  jury  that 
if  they  believed  that  appellee,  in  renting  the 
lands,  "included  the  use  of  the  canal,"  they 
should  find  nothing  for  him  In  that  respect 
The  Jndsment  Is  affirmed. 


BRADFORD  et  al.  v.  LBMBKE. 

(Conrt  of  Civil  Appeals  of  Texas.    March  17, 

1909.     On   Rehearing,   April   7,   1909.) 

1.  CnATTEI.  MOBTOAOES  (§  150*)— NOTICE— BX- 

ECiTTiow  IN  "Wrong  Name. 

A  chattel  mortage  mgned  in  a  wrong  name, 
or  a  name  by  which  the  grantor  is  not  cns- 
totnarily  known,  imparts  no  notice. 

[Ed.  Note.— For  other  cases,  see  Chattel  Mort- 
gages, Cent.  Dig.  I  252 ;   Dec.  Dig.  i  150.*] 

On  Motion  for  Rehearing. 

2.  Chattkt,  Mobtgaoes  (8  177*) — Conversion 
OP  Mobtgaged  Goods  —  Mobtgaoe  Undeb 
Assumed  Name— Bcbden  or  Pboof. 

In  an  action  by  a  mortgagee  for  con- 
veraion  of  chattels,  where  defendants,  who  had 
parcliased  them  from  the  mortgagor  under  a 
name  different  from  that  nnder  which  be  bad 
executed  the  mortgage,  defended  as  purchasers 
for  value  in  good  faith  and  without  notice, 
having  found  no  claims  against  the  mortgagor 
in  respect  to  the  propertv  under  the  name  by 
which  they  knew  him,  the  burden  was  upon 
them  to  show  that  the  name  under  which  the 
mortgage  was  given  was  the  assumed  name. 

[Ed.  Note.— For  other  cases,  see  Chattel  Mort- 
gages, Cent.  Dig.  $  852;   Dec.  Dig.  I  177.*] 

3.  Chattei,  Mobtgaoes  (§  150*)— Execution 
Undeb  Assuked   Naiie— Bona  Fide  Pub- 

CBASEB. 

If  a  person  should  take  a  mortgage  on 
chattels  remaining  in  the  mortgagor's  posses- 
sion, and  without  investigation  allow  the  mort- 
f»ge  to  be  executed  under  an  assumed  name  so 
that  the  records  would  show  no  mortgage  giv- 
en by  the  mortgagor  in  his  true  name,  and  the 
mortgagor  should  afterwards  under  his  true 
name  sell  the  property  to  a  purchaser  in  good 
faith  who  had  found  no  claim  against  the  prop- 
erty on  the  records  in  the  mortgagor's  true 
name,  the  mortgagee,  having  been  most  instru- 
mental in  making  the  loss  possible,  would  be 
liable  for  the  loss,  instead  of  the  purchaser. 

[Ed.  Note.— For  other  cases,  see  Chattel  Mort- 
gages, Cent.  Dig.  I  252;    Dec.  Dig.  {  150.*] 

Appeal  from  Bexac  County  Court;  P.  H. 
Shook,  Judge. 

Action  by  W.  C.  Lembke  against  L.  H.  Brad- 
ford and  another.  Judgment  for  plaintiff, 
and  defendants  appeal.  Reversed  and  re- 
manded on  rehearing. 

Will  A.  Morriss  and  Ernest  H.  Powell,  for 
appeUants.  R.  L.  Watklns  and  CL  C.  Todd, 
for  appellee. 

FLT,  J.  This  Is  a  suit  for  $350,  instituted 
by  appellee  against  L.  H.  Bradford  and  the 
San  Antonio  Furniture  Company,  alleged  to 


be  due  by  reason  of  their  conversion  of  cer- 
tain personal  property  mortgaged  to  appellee 
by  H.  Odin  and  Ethel  Odin,  his  wife,  to  secure 
him  In  a  debt  of  $2ti0,  evidenced  by  a  promis- 
sory note  executed  by  said  Odlns  January  2, 
1907.  AppeUants  claimed  to  be  the  purchas- 
ers In  good  faith  of  the  property,  without 
notice  and  for  value.  No  Jury  was  demand- 
ed, and  after  bearing  the  evidence  the  county 
Judge  rendered  a  Judgment  in  favor  of  ap- 
pellee for  $314.75. 

On  January  2,  1907,  a  man  claiming  to  be 
H.  Odin  borrowed  $260  from  appellee,  and  as 
security  for  the  loan  gave  a  promissory  note 
and  chattel  mortgage  signed  by  H.  Odin  and 
Ethel  M.  Odin,  the  latter  being  described  in 
the  mortgage  as  the  wife  of  H.  Odin.  The 
property  censlsted  of  furniture,  a  sewing  ma- 
chine, stove,  and  cooking  utensils,  a  roan 
horse  6  years  old,  single  harness  and  pha- 
6ton,  and  a  Jersey  cow  4  years  old.  The 
mortgage  was  filed  for  registration  on  Jan- 
uary 8,  1907,  and  remained  on  file,  and  an 
entry  was  made  of  it  as  required  by  law. 
On  September  10,  1907,  a  man,  claiming  to 
ti0  named  H.  Cowley,  offered  to  sell  L.  H. 
Bradford,  who  was  a  member  of  the  firm 
known  as  the  San  Antonio  Furniture  Com- 
pany, certain  secondhand  furniture.  The. 
next  morning  he  met  the  man  Cowley,  and 
bought  some  furniture  and  a  sorrel  pony 
and  muley  Jersey  cow  for  $172,  which  be 
paid  In  a  check.  Bradford  testified  that  he 
did  not  get  any  dining  table  or  dlningroom 
chairs.  Cowley  told  Bradford  that  he  bad 
sold  part  of  the  furniture  before  Bradford 
bought  Bradford  swore  that  he  paid  the 
reasonable  market  value  of  the  property.  He 
made  diligent  inquiry  before  he  bought  the 
property  as  to  whether  there  was  any  claim 
against  the  furniture,  and  had  the  records  of 
chattel  mortgages  examined  to  see  if  there 
was  any  instrument  on  record  affecting  the 
property.  Bradford  bought  the  property  un- 
der the  belief  that  there  was  no  claim.  The 
mortgage  given  by  Odin  and  wife  did  not 
state  where  the  proi)erty  was  situated  on 
which  the  mortgage  was  given.  The  horse 
was  not  described  except  as  "1  roan  horse,  6 
years  old,  14  hands  high."  The  horse  bought 
by  appellants  was  a  "sorrel  pony."  The  cow 
Is  described  as  "1  Jersey  cow  S.  M.  branded 
4  years  old."  The  cow  bought  by  appellants 
was  a  "very  old  cow."  The  only  property 
named  In  the  mortgage  that  appellee  attempt- 
ed to  show  was  in  possession  of  appellant 
Bradford  was  a  refrigerator,  an  iron  bed, 
leather  couch,  and  extension  table.  The  only 
witness  who  tried  to  identify  those  articles 
was  not  positive  about  them.  The  witness 
again  stated  that  he  would  not  swear  posi- 
tively that  any  of  the  articles  bought  by 
Bradford  were  those  named  in  the  mortgage, 
except  the  sewing  machine  and  the  articles 
he  saw  in  the  store.  He  did  not  testify  that 
be  saw  the  sewing  machine  in  the  possession 
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of  Bradford ;  and  there  la  nothing  Indicating 
that  the  latter  got  a  sewing  machine. 

The  evidence  disclosed  that  the  mortgagor 
of  the  property  sometimes  callbi  himself 
Odin  and  sometimes  Cowley,  but  his  true 
name  was  not  shown.  He  had  been  arrested 
about  a  year  before  this  trial  as  H.  Odin 
Cowley.  Appellants  knew  nothing  of  the  ar- 
rest or  about  the  two  namea 

The'  case  presented  Is  one  of  a  mortgage 
being  taken  from  a  man  under  an  assumed 
name,  or,  at  most,  not  in  his  surname,  but  In 
that  of  bis  given  name.  A  mortgage  In  the 
name  of  H.  Odin  and  Ethel  M.  Odin  was  not 
notice  to  a  buyer  of  personal  property  from 
a  man  named  Cowley  that  the  property  had 
been  mortgaged  by  him  under  another  name. 
When  appellants  Investigated  the' records  of 
Bexar  county  and  found  no  mortgage  given 
by  H.  Cowley  to  any  one  on  personal  prop- 
erty of  which  be  held  possession,  they  had 
done  all  they  could  so  far  as  the  records  were 
concerned,  and,  when  they  followed  that  In- 
vestigation up  by  seeking  for  Information 
from  other  sources,  they  had  done  all  that 
was  required  of  them  under  the  law. 

We  think  the  duty  devolved  upon  appellee 
of  ascertaining  whether  the  party  giving  the 
mortgage  bore  the  name  In  which  he  gave 
the  mortgage  when  the  projwrty  was  to  be 
left  in  the  possession  of  the  mortgagor.  If 
the  mortgagee  was  willing,  without  Investi- 
gation, to  trust  an  entire  stranger,  going  un- 
<ler  an  assumed  name,  with  mortgaged  prop- 
■erty,  his  trust  should  not  work  to  the  disad- 
vantage of  one  who  bought  the  property  In 
good  faith.  It  Is  Indeed  a  hardship  on  appel- 
lee to  lose  the  property,  but  it  is  also  a  hard- 
ship on  appellants  to  lose  It,  and  appellee, 
having  assumed  the  position  of  placing  oth- 
ers at  a  disadvantage  by  his  trust  and  want 
of  care  should  bear  the  penalty.  This  is  a 
case  where  the  application  of  the  rule  of  eq- 
uity should  be  made  that  he  who  trusts  most, 
where  one  of  two  innocent  persons  is  to  suf- 
fer, shall  lose  piost  If  appellee  was  deceiv- 
ed by  the  mortgagor,  or  if  the  former  was 
willing  to  take  the  risk  of  the  latter  being  an 
impostor,  he,  and  not  others  misled  by  him, 
should  take  the  consequences,  however  inno- 
cent be  may  be.  Kealer  v.  Zimmerschltte,  1 
Tex.  50. 

It  does  not  appear  which  was  the  true 
name  of  the  mortgagor,  Odin  or  Cowley,  al- 
though the  testimony  tends  slightly  towards 
the  latter,  and  there  is  no  evidence  that  the 
man  was  customarily  known  as  Odin.  A 
mortgage  or  other  conveyance  signed  in  a 
wrong  name,  or  a  name  by  which  the  grantor 
Is  not  customarily  known,  Imparts  no  notice. 
Jones  on  Mort.  I  491. 

If  the  mortgage  had  been  executed  in  the 
name  of  the  mortgagor,  It  was  not  sufficient 
to  give  notice  because  of  the  lack  of  descrip- 
tion of  the  pn>perty.  There  was  nothing  to 
distinguish  the  property  from  that  of  like 
character,  except  the  number  on  the  sewing 
machine,  and  that  was  not  shown  to  have 


been  seen  by  appellants  or  to  have  come  into 
their  hands.  Hie  horse  appellants  bought 
was  of  a  different  color  from  the  one  describ- 
ed in  the  mortgage,  and  the  cow  of  a  ditTer- 
ent  description.  The  mortgage  did  not  locate 
the  property  by  street  number,  city,  or  even. 
state  or  county,  although  it  might  be  assum- 
ed that  the  property  was  in  Bexar  county, 
where  the  mortgagors  resided.  There  was 
nothing  In  the  mortgage  by  which  the  prop- 
erty could  be  identified  which  was  made 
clear  by  a  failure  to  identify  it  on  the  part 
of  witnesses. 

The  judgment  is  reversed,  and  Judgment 
here  rendered  in  favor  of  appellants. 

On  Rehearing. 

While  «itertaining  grave  doubts  as  to  the 
sufficiency  of  the  description  of  the  furniture 
in  the  mortgage  to  give  any  notice,  even 
though  the  name  In  which  the  same  was  giv- 
en had  been  the  same  given  to  L.  H.  Brad- 
ford, yet,  in  deference  to  the  views  of  the 
other  members  of  the  court,  the  writer  re- 
luctantly consents  to  the  proposition  that  the 
description  was  sufficient 

A  reconsideration  of  the  evidence  convinces 
OS  that  it  fails  to  show  that  the  mortgagor 
and  seller  went  by  any  other  name  than 
that  of  Odin  prior  to  the  time  that  he  sold 
the  property  to  Bradford,  or  that  Odin  was 
not  his  real  name.  All  the  evidence  as  to 
his  going  under  two  names  is  to  the  effect 
that  it  was  after  the  mortgage  had  been  exe- 
cuted and  sale  made.  The  mortgagor's  true 
name  may  have  been  Odin,  so  far  as  the  rec- 
ord Indicates.  The  burden  was  on  appellants 
to  prove  that  the  mortgage  was  given  under 
an  assumed  name,  and  not  a  real  name.  Had 
this  proof  been  made,  the  writer  would  ad- 
here to  the  original  opinion  filed  herein,  be- 
cause it  Is  well  sustained  by  high  authority. 
Mackey  v.  Cole,  79  Wis.  426,  48  N.  W.  520, 

24  Am.  St  Rep.  728;  Bray  ton  v.  Beall,  73  S. 
C.  308,  53  S.  E.  641.  Those  cases  disagree 
with  the  Nebraska  case,  Alexander  v.  Graves, 

25  Neb.  453,  41  N.  W.  290,  13  Am.  8t  Rep. 
501,  so  confidently  cited  by  appellee  as  deci- 
sive of  this  case. 

There  Is  evidence  which  tends  to  show 
that  all  the  mortgaged  property  was  not  con- 
verted by  appellants,  but  that  some  of  it  had 
been  sold  to  other  parties.  The  evidence  in- 
dicates, also,  that  a  different  cow  And  horse 
from  the  ones  described  in  the  mortgage  were 
sold  to  Bradford.  The  only  testimony  as  to 
value  was  that  the  whole  property  was  worth 
$600  to  $800,  and  the  value  of  all  that  Brad- 
ford received  was  $240.  The  testimony, 
therefore,  does  not  sustain  the  amount  of  the 
Judgment,  which  was  for  $314.75.  The  evi- 
dence being  uncertain  as  to  the  property  con- 
verted by  appellants,  and  its  value,  this  court 
cannot  render  the  proper  Judgment  and  It 
follows  that  the  Judgment  of  the  lower  court 
should  be  reversed  and  the  cause  remanded. 

The  motion  for  rehearing  is  granted,  and 
the  Judgment  reversed  and  cause  remanded. 
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MISSOURI,  K.  ft  T.  RY.  CO.  OF  TEXAS  et 

al.  ▼.  McIiEAN.f 
<Coiirt  of  Civil  Appeals  of  Texas.    March  10, 
1900.    On  Relieariiic,  April  7,  1909.) 

1.  Casbiers  (8  134*)— Cabbiao*  or  Goods— 

DAUAOE— £]VIDENCE. 

Where,  In  an  action  against  a  carrier  for 
damages  to  plaintiff's  shipments  of  cabbages  by 
failure  to  properly  ice  the  cars,  plaintiff  testi- 
fied that  defendant's  agents  had  positive  Instruc- 
tions to  ice  all  the  cars,  the  fact  that  the  rec- 
ords covering  the  movements  of  cars  showed 
•with  one  or  two  exceptions  that  the  cars  were 
ordered  without  ice,  and  the  written  requisition 
for  the  cars  failed  to  contain  an  order  for  ice, 
did  not  tend  to  disprove  a  finding  that  ice  was 
ordered. 

[Ed.    Note.— For   other  cases,    see   Carriers, 
Cent  Dig.  i  588;   Dec  Dig.  S  134.*] 

2.  Gabbibrs  (I  117*)— Cabbiage  or  Goods— 
Refrioebation  . 

A  common  carrier  undertaking  to  carry  per- 
ishable property  in  cars  specially  adapted  to 
preserve  it  is  responsible  for  any  defect  in  the 
cars  resulting  in  injury  to  the  property,  and 
the  duty  to  provide  suitable  cars  extends  to 
pioper  refrigeration  according  to  established  cus- 
tom. 

[Ed.    Note.— For   other   cases,    see    Carriers, 
Cent.  Dig.  {  510;    Dec  Dig.  g  117.*] 

8.  Cabbiebs  ({  134*)— Cabbiaoe  or  Ooooa. 

Evidence  that  plaintiff's  cabbages  had  jost 
been  cat,  were  sound,  firm,  and  hard  when 
■hipped,  but  decayed  in  transit,  and  were  badly 
damaged  on  reaching  their  destination,  was  of 
itself  sufficient  to  warrant  a  finding  that  de- 
fendant railroad's  cars  were  either  not  properly 
eonstmcted  or  not  refrigerated. 

[Ed.   Note.— For   other   cases,    see   Carriers, 
Cent.  Dig.  {  58S;  Dec  Dig.  S  134.*] 
4.  Cabbiebs  ({  121*)— Cabbiage  of  Goods— 

INJUBIES   IH    TBANSIT— CONTRIBUTOBY   NeG- 
UOERCB— ASSUlfPTION   OF  RiSE. 

Though  a  shipper  may  discover  before  load- 
ing or  the  departure  of  the  car  that  it  is  not 
suitable  for  carrying  perishable  goods,  he  will 
not  thereby  be  deemed  guilty  of  contributory 
negligence,  or  to  have  assumed  the  risk,  where 
he  baa  no  means  of  relieving  himself  of  the 
situation. 

[Ed.    Note.— For   other    cases,    see    Carriers, 
Cent.  Dig.  i  531;    Dec  Dig.  i  121.*] 

6.  Cabbiebs  (S  135*)— Cabbiage  of  Goods— 
INJOBIES  IH  Tbansit— Damages. 

Defendant  railroad  was  not  liable  for  spe- 
dal  damages  where  it  had  no  notice  that  plain- 
tiff's shipments  of  cabbages  were  made  to  fill  a 
contract  of  sale  at  any  special  price. 
.  [Ed.  Note. — ^FoT  other  cases,  see  Carriers, 
Cent.  Dig.  •  699;   Dec  Dig.  S  135.*] 

6.  Afpeai.  ard  Ebbob  (S  10S4*)— Habhtess 
Ebbob— ADiassion   of  Evidence. 

Where,  in  an  action  against  a  railroad  for 
damages  to  plaintiff's  shipments  of  cabbages, 
the  case  was  tried  by  the  court  without  a  jury, 
and  the  damages  were  estimated  from  the  mar- 
ket value  of  the  goods  at  destination,  and  not 
for  a  price  bargained  for  in  advance  of  the 
shipments,  defendant  was  not  prejudiced  by  the 
erroneous  admission  of  evidence  as  to  the 
amoanta  for  which  the  shipments  were  bar- 
gained. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §  486;   Dec  Dig.  §  1054.*] 

7.  Cabbiebs  (i  133*)— Cabbiage  or  Goods— 
iRJimiES  IH  Tbansit— Dakages— Evidence. 

In  an  action  against  a  railroad  for  dam- 
ages to  plaintiff's  shipments  of  cabbages,  testi- 


mony that  the  amount  realized  from  the  sale 
of  the  cabbages  at  destination  was  the  cash 
market  price  in  their  damaged  condition,  and 
that  they  were  sold  for  the  best  market  value 
obtainable,  was  admissible  on  the  Issue  of  dam- 
ages. 

[ESd.    Note.— For   other   cases,    see    Carriers, 
Cent  IMg.  S  583;    Dec  Dig.  i  133.*] 
&  Appbai,  and  EiiBOB   ({   1073*)— Habmi-ess 

Ebbob— Judgment. 

Though,  in  an  action  against  a  railroad 
for  damages  to  plaintiff's  shipments  of  cabbages, 
the  judgment  was  for  what  the  cabbages  were 
worth  at  the  point  of  shipment,  and  not  for 
their  market  value  at  destination  had  they  not 
been  damaged,  defendant  was  not  prejuaiced, 
it  appearing  that  they  would  have  been  worth 
at  least  that  much  and  probably  more  on  the 
market  at  destination  had  they  arrived  there  in 
the  condition  they  would  have  been  in  but  for 
defendant's  negligence. 

[EJd.  Note.— For  other  cases,  see  Appeal  and 
Error,  Gent  Dig.  |  4245 ;   Dec  Dig.  S  1073.*] 

On  Rehearing. 

9.  Cabbiebs  (§   131*)  —  Issues,  Pboof,  and 

Vabiance. 

In  an  action  against  a  railroad  for  dam- 
ages to  plaintiff's  shipment  of  cabbages,  there 
was  a  variance  between  an  allegation  that  the 
damage  was  caused  from  delay  in  transporta- 
tion and  proof  that  It  arose  from  lack  of  re- 
frigeration, which  was  not  alleged. 

[Ed.  Note. — For  other  cases,  see  Carriers, 
Cent  Dig.  i  674;    Dec.  Dig.  §131.*] 

Appeal  from  District  Court,  Jefferson 
County;  W.  H.  Pope,  Judge. 

Action  by  Marrs  McLean  against  the  Mis- 
souri, Kansas  ft  Texas  Railway  Company  of 
Texas  and  another.  Ttom  a  judgment  for 
plalntlir  against  the  first-named  defendant, 
it  appeals.    Affirmed. 

F.  J.  Duff,  Coke,  Miller  &  Coke,  and 
Thomas  &  Rhea,  for  appellant  W.  D.  Gor- 
don and  Tbos.  J.  Baton,  for  appellee. 


NEILL,  J.  This  suit  was  brought  by 
Marrs  McLean  against  the  Missouri,  Kan- 
sas ft  Texas  Railway  Company  of  Texas 
and  the  Gulf  &  Interstate  Railway  Company 
of  Texas  to  recover  damages  to  nine  ship- 
ments of  cabbage  made  by  the  firm  of  Mc- 
Lean Bros,  from  various  points  on  the  line 
of  the  Gulf  &  Interstate  Railway  Company 
to  various  destinations;  some  being  intra- 
state and  others  interstate  shipments,  and 
are  numbered  from  1  to  9  In  plaintiff's  peti- 
tion. 

The  plaintiff  alleged  that  he  had  succeed- 
ed to  the  rights  of  McLean  Bros.,  a  firm 
composed  of  himself  and  Jack  McLean;  that 
all  the  cabbages  in  the  several  shipments 
were  In  good  condition  when  shipped,  and 
were  transported  on  through  bills  of  lading, 
with  Instructions  thereon  to  ice  the  cars  at 
Galveston,  and  to  re-ice  them  whenever  it 
was  necessary;  that  defendants  failed  to 
Ice  the  cars  in  shipments  numbered  1  to  8, 
and  that  by  reason  thereof  the  cabbages  ar- 
rived at  destination  in  a  damaged  condition, 
to  plaintiff's  damage,  etc.;   that  as  to  shlp- 
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menta  numbered  3  and  7,  in  addition  to  the' 
cars  not  being  properly  Iced,  the  cars  In 
which  the  shipments  were  made  were  not 
properly  constructed,  and  that  plaintiff 
thereby  suffered  loss.  The  petition  alleges, 
as  to  each  of  the  several  shipments,  that, 
when  made,  the  cabbages  had  been  bargain- 
ed to  the  respective  consignees  at  a  stipu- 
lated price,  and  then  avers  the  difference  in 
the  value  In  their  damaged  condition  at  des- 
tination and  the  price  at  which  they  bad 
been  bargained  to  be  sold.  It  then  avers: 
"That  the  prices  at  which  the  above-men- 
tioned lots  and  parcels  of  produce  were  bar- 
gained as  above  alleged  were  the  respective 
cash  marltet  prices  of  such  produce  respec- 
tively at  the  times  and  places  aforesaid,  and 
that  the  same  could  have  been  sold  but  for 
the  deterioration  and  damage  caused  aa 
aforesaid  at  such  prices  in  the  open  market ; 
and  that  the  amounts  received  therefor  in 
the  damaged  condition  of  the  respective  cars 
of  produce  was  the  full  market  price  there- 
for as  alleged  in  respect  to  each  specific 
shipment."  The  damages  prayed  for  were 
$2,145.  The  Missouri,  Kansas  &  Texas  Rail- 
way Company  answered  by  a  general  denial, 
and  pleaded  specially  that  the  shipment 
originated  on  the  line  of  its  codefendant; 
and  that  the  bills  of  lading  issued  by  it  pro- 
vided that  each  line  should  be  responsible 
only  for  damages  occurring  on  its  own  line, 
and  in  no  event  would  it  be  liable  for  any 
damages  except  those  done  in  its  possession. 
It  also  pleaded  contributory  negligence. 
The  case  was  tried  without  a  Jury,  and  re- 
sulted in  a  Judgment  in  favor  of  plaintiff  for 
$2,046.80  against  the  Missouri,  Kansas  ft 
Texas  Railway  Company,  and  against  plain- 
tiff In  favor  of  the  other  railroad  company. 
The  trial  Judge  filed  conclusions  of  fact 
and  of  law,  which  are  as  follows: 

"Findings  of  Fact 

"I  find  that  McLean  Bros.  (Marrs  McLean, 
the  plaintiff,  being  now  the  successor  in  in- 
terest of  said  firm)  shipped  the  nine  car 
loads  of  cabbages,  substantially  as  alleged 
in  the  plaintiff's  petition  In  this  case,  from 
the  points  on  the  Gulf  &  Interstate  Railway 
Company's  line  running  between  Beaumont 
and  Bolivar,  making  deliveries  of  each  car 
after  being  loaded  to  the  said  Gulf  &  Inter- 
state Railway  Company,  which  transported 
the  same  across  the  bay  to  Galveston,  where 
said  cars  were  delivered  to  the  connecting 
carrier,  Missouri,  Kansas  ft  Texas  Railway 
Company  of  Texas,  for  transportation  to  the 
points  of  destination,  as  alleged  In  each 
specific  shipment 

"(2)  I  find  that  the  plaintiff,  and  said  firm 
of  McLean  Bros.,  made  requisitions  on  the 
defendants  for  suitable  refrigerator  cars  to 
be  iced  before  loading,  and  that  when  said 
requisitions  were  made  the  defendant  Mis- 
souri, Kansas  &  Texas  Railway  Company 
undertook  to  furnish  the  same  to  be  prompt- 
ly transported  to  the  loading  station  to  re- 


ceive the  cargo.  That  tha  said  McLean 
Bros,  thereupon  notified  the  growers  from 
whom  said  cabbages  were  obtained  to  have 
said  cabbages  cut  and  ready  to  be  loaded  as 
soon  as  the  train  coming  from  Galveston  in 
the  afternoon,  leaving  Bolivar  at  about  4 
p.  m.,  brought  said  cars,  and  that  said  cab- 
bages were  so  cut  and  prepared  to  be  loaded 
in  said  cars  Immediately  upon  arrival  at 
loading  station. 

"(3)  I  find  that  said  McLean  Bros.  loaded 
each  car  with  first  class  quality  of  cabbage, 
hard,  green,  and  firm,  and  that  each  car  was 
turned  over  to  the  defendants  with  the  cab- 
bages in  first-class  condition,  with  instruc- 
tions to  the  defendants  written  in  the  bills 
of  lading  to  Ice  at  Galveston  and  re-Ice  when 
necessary. 

"(4)  I  find  that  said  cars,  after  beini; 
loaded  in  a  proper  manner,  were  expedi- 
tiously transported  by  the  Gulf  ft  Interstate 
Railway  Company  of  Texas,  and  delivered 
to  and  received  by  its  codefendant  the 
Missouri,  Kansas  ft  Texas  Railway  Com- 
pany of  Texas,  at  Galveston. 

"(5)  I  find  that  the  Missouri,  Kansas  ft 
Texas  Railway  Company  of  Texas  failed  to 
keep  said  cars  properly  iced  from  the  time 
It  received  the  same  to  their  destination, 
and  that  this  caused  the  produce  to  rot 
and  decay  in  quantity  and  manner  aa  set  up 
in  the  statements  of  each  shipment  in  the 
plaintitTs  petition,  and  that  the  Missouri, 
Kansas  ft  Texas  cars  described  in  the  peti- 
tion were  not  properly  constructed  so  as  to 
keep  the  contents  In  proper  refrigeration 
even  if  the  same  had  been  kept  iced  In 
transit  and  that  the  plaintiffs  were  not  at 
fault  In  using  said  cars,  and  that  this  fail- 
ure of  refrigeration  on  the  part  of  the  de- 
fendant Missouri,  Kansas  &  Texas  Railway 
Company  of  Texas  caused  the  produce  to 
decay  as  described  In  plaintiff's  petition. 

"(6)  I  find  that  the  cabbages  were  all  the 
property  of  McLean  Bros,  while  In  transit 
and  that  the  prices  f.  o.  b.  shipping  point 
were  simply  a  price  basis  at  which  said 
produce  was  to  be  delivered  to  the  con- 
signee, subject  to  the  right  of  the  latter  to 
receive  or  reject  the  same  upon  inspection. 

"(7)  I  find  that  the  market  prices  of  each 
respective  shipment  at  the  point  of  destina- 
tion was  In  excess  of  said  price  basis  f.  o.  b. 
shipping  point,  and  if  said  produce  had  ar- 
rived at  the  respective  points  of  destination 
In  good  condition,  which  It  would  have  done 
if  it  had  been  properly  refrigerated  by  the 
defendant  Missouri,  Kansas  &  Texas  Rail- 
way Company,  that  It  would  have  brought 
upon  the  market  In  excess  of  the  amounts 
specified  as  the  market  price  in  such  condi- 
tion in  each  specific  shipment  On  the  con- 
trary, the  amounts  realized,  as  stated  In 
said  plaintiff's  petition,  were  all  that  said 
cabbages  were  worth  upon  the  market  in 
the  condition  In  which  said  cars  arrived  re- 
spectively as  detailed  in  said  petition. 

"(8)  With  reference  to  shipment  No.  9,  I 
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find  tbat  four  or  five  days  was  a  reasonable 
time  within  which  to  transport  said  produce 
from  the  shipping  point  to  Its  destination  at 
Kansas  City,  Mo.,  and  tbat  the  loss  on  said 
shipment,  amounting  to  about  3.900  pounds 
In  shrinkage,  occurred  as  therein  alleged, 
and  I  find  that  the  value  of  said  shrinkage 
Is  as  alleged  In  said  petition,  but  I  find  that 
said  car  No.  9  was  kept  properly  refrigerated 
en  roate  by  the  defendant,  and  tbat  such 
shrinkage  was  not  due  to  any  fault  of  the 
defendant  in  the  refrigeration. 

"Conclusions  of  Law. 

"(1)  I  conclude,  as  a  matter  of  law,  that 
the  plaintiff  is  not  entitled  to  recover  of  the 
defendant  Gnlf  &  Interstate  Railway  Com- 
pany of  Texas,  bnt  that  the  plaintiff  is  en- 
titled to  recover  of  the  Missouri,  Kansas  & 
Texas  Railway  Company  of  Texas,  by  reason 
of  its  negligence,  the  sum  of  $2,046.80,  with 
6  per  cent,  interest  from  August  14,  1907,  nn- 
tUpald. 

"(2)  I  conclude,  as  a  matter  of  law,  that 
tber«  is  a  variance  between  the  allegations 
and  proof  concerning  shipment  No.  9,  and 
tbat  the  plaintiff  is  not  entitled  to  recover 
for  that  shipment 

"(3)  I  conclude,  as  a  matter  of  law,  that 
the  plaintifF,  or  the  firm  of  McLean  Bros., 
'  was  not  guilty  of  contributory  negligence,-  but 
tbat  the  defendant,  Missouri,  Kansas  &  Tex- 
as Railway  Company  of  Texas,  was  guilty  ot 
negligence  which  resulted  in  the  damages  to 
the  shipments  of  cabbages  as  alleged  in  plaln- 
tllTs  petition,  except  as  to  shipment  No.  9." 

The  Missouri,  Kansas  &  Texas  Railway 
excepted  to  all  the  findings  of  fact  and  of 
law,  and  the  plalntUt  to  the  refusal  of  the 
court  to  award  him  damkges  to  shipment 
No.  9. 

The  first  assignment  complains  of  the  sec- 
ond finding  of  fact,  in  finding  that  defendants 
ordered  refrigerator  cars  to  be  iced  before 
loading,  on  the  ground  that  it  is  contrary  to 
the  evidence,  in  tbat  the  written  requisition 
and  the  records  covering  the  movements  of 
the  cars  In  Galveston  to  the  Gulf  &  Interstate 
Railway  Company  show  indisputably  that 
the  cars,  with  one  or  two  exceptions,  were 
ordered  without  Ice.  The  fact  that  the  rec- 
ords referred  to  in  the  assignment  show  that 
the  cars  were  sent  out  without  Ice  does  not 
tend  to  disprove  the  finding  of  the  court,  nor 
does  the  failure  of  the  vrrltten  requisition  for 
the  cars  to  contain  an  order  for  ice  tend  to 
show  that  ice  was  not  otherwise  ordered  to 
be  sent  out  with  them.  The  testimony  of  the 
plaintiff  is  to  the  effect  tbat  he  instructed  ap- 
pellant's commercial  agent  at  Galveston  to 
Ice  the  cars  before  sending  them  out  to  be 
loaded.  His  testimony  is:  "He"  (Fontaine, 
appellant's  commercial  agent)  "had  positive 
Instmctlons  from  us  that  we  wanted  the  cars 
sent  out  with  Ice,  and  not  sent  without  it  at 
all — ^not  to  send  them  at  all  unless  he  could 
sent  them  with  ice."  Besides,  the  appellant 
knew  that  the  cars  were  ordered  for  the  ship- 


ment of  cabbages,  and  it  was  its  duty  to  . 
furnish  cars,  where  they  were  required,  suit- 
able and  In  proper  condition  for  the  trans- 
portation of  such  goods.  2  Hutch.  Car.  (:)d 
Ed.)  §  505;  Davis  v.  Houston  Oil  Co.  (Te.\. 
Civ.  App.)  Ill  S.  W.  219. 

The  second  assignment  assails  the  fifth 
finding  of  fact  in  finding  that  the  Missouri, 
Kansas  &  Texas  Rail  way- Company  failed  and 
refused  to  keep  the  cars  iced,  and  that  such 
failure  caused  the  produce  to  rot ;  in  finding 
that  cars  3,143  and  3,135  were  not  properly 
constructed  so  as  to  keep  the  cabbages  in 
proper  refrigeration,  even  if  said  cars  had 
been  properly  iced  in  transit;  and  In  finding 
that  plaintiff  was  not  guilty  of  contributory 
negligence  in  loading  cars  as  he  did. 

If  a  common  carrier  undertake  to  carry 
perishable  property  in  cars  specially  adapted 
to  preserve  it,  he  will  become  responsible  for 
any  defect  in  the  cars  resulting  In  the  In- 
Jury  of  the  property.  Aad  under  modern 
methods,  In  the  case  of  carriers  by  rail,  the 
duty  of  a  carrier,  where  he  accepts  perishable 
property  for  transportation,  to  provide  suit- 
able cars,  extends  to  proper  refrigeration  ac- 
cording to  established  custom.  Johnson  v. 
Railway,  133  Mich.  596,  95  N.  W.  724,  103 
Am.  St  Rep.  406;  Railway  v.  Cromwell,  98 
Va.  227,  85  S.  E.  444,  49  L.  R.  A.  462,  81  Am. 
St  Rep.  722.  The  facts  that  the  cabbages 
had  Just  been  cut  from  their  stalks,  were 
sound,  firm,  and  hard  when  shipped,  and  de- 
cayed in  transit  and  badly  damaged  when 
they  reached  their  destination,  are  circum- 
stances tending  to  show  either  that  the  cars 
were  not  properly  constructed  for  the  car- 
riage of  such  goods,  or  that  they  were  not 
properly  refrigerated.  These  circumstances 
were  of  themselves  sufficient  to  warrant  the 
court  in  finding,  at  least,  the  cars  wer6  either 
not  properly  constructed  or  refrigerated.  A. 
finding  of  either  would  be  sufllclent  to  render 
appellant  liable  for  the  damage  to  the  prod- 
uce. 

Although  a  shipper  may  discover  before 
loading  of  the  departure  of  the  car  that  it  is 
not  suitable  for  carrying  cabbages,  or  other 
like  perishable  goods,  he  will  not  on  that  ac- 
count be  deemed  guilty  of  contributory  neg- 
ligence, or  of  having  assumed  such  risk, 
where  he  has  no  means  or  opportunity  of  re- 
lieving himself  of  the  situation.  In.  a  case 
like  this,  where  the  cabbages  had  been  pur- 
chased and  gathered  by  the  shipper  from  va- 
rious farms  in  view  of  immediate  sbipuient 
on  cars  the  defendants  had  agreed  to  furnish 
suitable  for  the  purpose,  the  shippers,  even 
though  they  may  have  known  the  cars  were 
not  of  the  proper  kind  or  iced  as  required, 
had  either  to  ship  them  at  the  risk  of  their 
decaying  In  transit  or  to  let  them  lay  and  rot 
at  the  place  where  they  were  carried  for 
shipment;  for,  as  they  had  no  means  of  pre- 
serving them,  the  cabbages  would  certainly 
decay  if  they  were  not  shipped.  This  condi- 
tion of  things  was  brought  about  by  the  rail- 
road's breach   of  its  obligation  to  furnish 
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•  iultable  cars  properly  refrigerated.  And  it, 
rather  than  plaintiff,  should  be  held  liable 
for  the  damages  consequent  on  loading  the 
goods  npon  the  cars  It  furnished  for  that  pur- 
pose. 

As  the  assignments  Just  disposed  of  are  the 
only  ones  that  attack  any  of  the  trial  Judge's 
findings  of  fact  (and  only  the  second  and 
fifth),  we  adopt  and  make  such  findings  our 
own. 

The  fourth  assignment  complains  of  the 
trial  court's  first  conclusion  of  law,  upon  the 
ground  that  it  is  wholly  unsupported  by  the 
evidence.  The  court's  seventh  finding  of 
fact,  which  Is  unassalled  by  any  assignment 
of  error,  furnishes  a  complete  predicate  for 
the  conclusion  of  law  questioned  by  this  as- 
signment The  correctness  of  the  principle 
of  law  involved  In  the  conclusion  not  being 
assailed  by  the  assignment,  and  it  being  bas- 
ed npon  an  unquestioned  finding  of  fact,  the 
assignment  of  error  is  overruled. 

The  fifth  assignmeut  of  error  complains  of 
plaintiff's  counsel  having  been  {wrmitted  to 
ask  him  this  question:  "Now,  I  will  ask  you 
whether  or  not  you  know  of  your  own  knowl- 
edge as  to  the  amounts  for  which  these  cars, 
set  up  in  the  petition,  were  bargained  as  al- 
leged?" over  defendant's  objection  that  it 
was  Incompetent,  in  that  plaintiff  Iiad  not  al- 
leged that  the  defendant  had  notice  that  the 
shipments,  or  any  of  them,  were  made  to  fill 
a  contract  of  sale  at  any  special  price,  and 
that,  in  the  absence  of  such  notice,  defend- 
ants were  not  liable  for  special  damages. 
The  objection  to  the  question  embodies  a  cor- 
rect principle  of  law,  and  evidence  counter- 
railing  it  should  not  be  received.  But  as  the 
ca^e  was  tried  before  the  court  without  a 
Jury,  and  It  is  apparent  from  Its  findings  of 
fact  and  conclusions  of  law  that  the  dam- 
ages were  estimated  from  the  market  value 
of  the  goods  at  destination  and  not  from  a 
price  bargained  for  in  advance  of  the  ship- 
ment, it  Is  evident  that  defendant  was  not 
prejudiced  by  the  question.  This  also  dis- 
poses of  the  sixth  assignment,  which  com- 
plains of  a  similar  question. 

The  testimony  of  the  witness  R.  B.  Coch- 
ran that  $158.15,  realized  from  the  sale  at 
destination  of  a  certain  car  load  of  the  cab- 
bages, was  the  cash  market  price  in  their 
damaged  condition,  and  that  they  were  sold 
for  the  best  market  value  obtainable,  was 
certainly  admissible  on  the  issue  of  damages. 
St.  li.,  I.  M.  &  S.  Ry.  v.  Boshear  (Tex.  Civ. 
App.)  108  S.  W..1032;  Id.  (Tex.)  113  S.  W.  7. 
While  the  "best  price  obtainable"  Is  not  nec- 
essarily the  "market  price,"  which  ordinari- 
ly is  to  be  taken  in  measuring  the  damages, 
yet  when  It  is  shown  in  a  case  where  the  con- 
signee or  owner  sells  the  goods  at  destina- 
tion at  their  market  price,  and  that  such 
price  was  the  best  price  obtainable,  we  can- 
not perceive  any  reason  for  the  carrier's 
complaining.    If  the  price  actually  obtained 


for  the  sale  of  the  goods  had  been  In  excess 
of  their  market  value,  the  carrier  would  be 
entitled  to  have  the  price  so  received  con- 
sidered in  estimating  the  damages,  rather 
than  the  market  value.  Hence  it  was  proper 
to  show  that  the  sale  was  not  only  at  their 
market  value,  but  for  the  best  price  obtain- 
able, in  order  to  negative  the  idea  that  a  bet- 
ter price  could  have  been  obtained  than  the 
market  price.  This,  however,  though  proper, 
was  unnecessary.  All  required  was  proof 
that  the  price  obtained  was  the  market  value. 

The  ninth  assignment  is  based  upon  the  er- 
roneous assumption  that  the  court  based  its 
Judgment  on  the  market  price  of  the  goods 
at  the  point  of  origin  of  the  shipment,  and 
not  for  the  market  value  of  the  goods  at  des- 
tination had  they  not  been  damaged  by  defend- 
ant's negligence.  Though  the  Judgment  may 
have  been  for  what  the  goods  were  worth  at 
the  point  of  origin,  yet,  as  the  finding  of  the 
trial  court  shows  that  they  would  have  been 
worth  at  least  that  mu<A,  and  probably  more, 
on  the  market  at .  destination  had  they  ar- 
rived there  in  the  condition  they  would  have 
been  in  but  for  defendant's  negligence,  the 
defendant  has  no  ground  to  complain  of  the 
amount  of  damages  awarded. 

There  is  no  error  in  the  Judgment,  and  it  is 
affirmed. 

On  Rehearing. 

In  this  motion  it  is  urged  that  we  erred 
In  not  sustaining  appellee's  cross-assignment 
of  error,  which  complains  of  the  trial  court's 
second  conclusion  of  law. 

The  variance  consisted  in  this:  that  the 
allegations  charged  that  the  damage  was 
caused  from  delay  in  transportation,  while, 
according  to  the  court's  finding  of  fact,  there 
was  no  such  delay — ^four  or  five  days  being 
a  reasonable  time  for  transportation  to  des- 
tination, the  shipment  having  arrived  there 
within  that  time — consequently  no  damage 
could  accrue  from  the  alleged  cause;  but  it 
arose  from  defendant's  failure  to  keep  the 
car  properly  refrigerated,  which  was  not  al- 
leged.   Therefore,  the  motion  is  overruled. 


liEB  et  al.  T.  BROOCKS.f 

(Court  of  Civil   Appeals   of  Texas.     Feb.  27, 

1900.     Rehearing  Denied  March  18,  1900.) 

1.  IrtjxvKcnoy  (J  145*)  —  Appucatiow  fob 
Teupobabt  WRrr— Insufficient  Affidavit. 
Act  April  16,  1907  (Oen.  Laws  SOth  Leg. 
p.  206,  c.  107),  provides  that  applications  for 
writs  of  injunction  made  to  another  judge  than 
tlie  one  before  whom  the  writ  is  made  returnable 
shall  be  accompanied  by  an  affidavit  setting 
out  fully  the  facta  showing  that  the  resident 
judge  is  inaccessiblej  and  the  efforts  made  to 
communicate  with  him,  and  the  result  thereof. 
Held,  that  an  affidavit  In  such  a  case  that  the 
petitioner  was  at  the  time  unable  to  reach  the 
judge  having  original  jurisdiction  in  time  to 
secure  the  relief  sought  was  not  sufficient. 

[Ed.  Note.— For  other  cases,  see  Injunction, 
Dec.  Dig.  I  145.*] 


*For  other  cases  see  same  topic  and  section  NUMBER  la  Dec.  *  Am.  Die*.  X907  to  date^  *  Reporter  Indeze 
t  Writ  ot  error  denied  by  Supreme  Court  April  21,  UOt. 
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2.  ExBcunoR  (S  171*)— IwjuNCTiOK  Against 
Sale. 

Where  the  amoont  of  an  execution  as  stated 
in  the  advertisement  of  sale  exceeds  the  judg- 
ment by  only  20  cents,  the  difference,  on  an  ap- 
plication for  injunction  against  the  sale,  should 
be  disregarded  as  too  trifling  to  be  considered. 

[B).  Note.— For  other  cases,  see  Execution, 
Dec  Dig.  S  171.»] 

3.  Execution  (J  171*)— Injunction  Aoainst 
Salk. 

Ihe  failare  of  the  advertisement  of  sale  to 
state  that  the  execntion  provided  for  collection 
of  interest  aifords  no  ground  for  injunction. 

[Eld.  Note.— For  other  cases,  see  Execution, 
Dec.  Dig.  S  171.»] 

4.  Injunction  (I  14.5*)— Tkmpobabt  Wbit— 
Necessity  of  Swobn  Applicatiow  —  Eva- 
sion OF  Requibeuent. 

Where  the  only  grounds  relied  on  for  a 
temporary  injunction  granted  were  stated  in  an 
unsworn  petition,  a  copy  of  which  was  made 
an  exhibit  to  the  petition  for  injunction,  and 
the  affidavit  did  not  pretend  to  state  that  the 
petition  was  true,  the  matters  therein  stated 
conld  'not  be  considered,  in  the  face  of  the 
requirement  of  Rev.  St  1885.  art.  2992,  pro- 
viding that  no  injunction  shoold  be  granted  ex- 
cept on  a  sworn  application. 

[Ed.  Note.— For  other  cases,  see  Injunction, 
Dec.  Dig.  f  145.*] 

Appeal  from  District  Court,  Liberty  County. 

Action  by  John  H.  Broocks  against  R.  I. 
Lee  and  another.  From  an  order  granting  a 
temporary  injunction,  defendants  appeal. 
Reversed. 

See,  also.  111  8.  W.  778. 

O.  H.  Pendarvls,  for  appellants. 

REESE,  J.  This  is  an  appeal  from  an  or- 
der of  the  district  Judge  of  the  Fifty-Eighth 
district  granting  a  temporary  Injunction  re- 
straining R.  I.  Lee,  plaintiff  in  execution, 
and  Lee  C.  Cherry,  sheriff  of  Liberty  coun- 
ty, from  enforcing  an  execution,  or  order  of 
sale.  Issued  by  the  district  clerk  of  Liberty 
county,  upon  a  Judgment  of  the  district 
court  of  said  county  in  favor  of  R.  I.  Lee 
and  against  John  H.  Broocks,  appellee.  The 
appeal .  Is  prosecuted  under  the  provisions 
of  the  act  of  1907,  allowing  appeals  from 
Buch  interlocutory  orders.  Acts  30th  Leg.  p. 
207,  c.  107. 

The  petition  for  injunction  was  presented 
to  Hon.  W.  H.  Pope,  Judge  of  the  Fifty- 
Eighth  district,  by  whom  the  temporary 
writ  was  granted,  returnable  to  the  district 
court  of  Liberty  county,  which  is  In  another 
district.  To  satisfy  the  requirements  of  the 
act  of  April  16,  1907  (Gen.  Laws  30th  Leg. 
p.  206,  c.  107),  there  was  attached  to  the  ap- 
plication the  following  affidavit:  "Your  peti- 
tioner, John  H.  Broocks,  plaintiff  herein,  re- 
lying on  the  Constitution  of  the  state  of 
Texas,  as  well  as  other  rights  granted  by  the 
government,  and  being  at  this  time  unable 
to  reach  the  Hon.  L.  B.  Hlghtower,  the  Judge 
having  original  Jurisdiction  hereof,  in  time 
to  secure  the  relief  sought  by  reason  hereof, 
brings  this  his  petition  and  alleges,"  etc 


The  first  objection  made  by  appellant  to 
the  order  of  the  Judge  Is  that  this  affidavit 
was  not  sufficient,  under  the  act  aforesaid,  to 
authorize  the  Judge  of  the  Fifty-Eighth  dis- 
trict to  act  This  contention  must  be  sus- 
tained. The  act  referred  to  was  intended  to 
cure  what  had  become  an  intolerable  evil  In 
procuring  temporary  injunctions  from  dis- 
trict Judges  remote  from  the  court  where  the 
case  was  to  be  tried.  Instead  of  making  ap- 
plication to  the  Judge  of  said  district,  under 
which  practice  it  was  not  Infrequent  that 
parties  desiring  such  suit  started  out  on  a 
roving  quest  over  the  state  for  some  district 
Judge  who  would  listen  favorably  to  tbelr 
plea,  to  which  the  resident  Judge  was  not 
favorable,  thus  securing  temporary  injunc- 
tions, which  were  promptly  dissolved  by  the 
Judge  of  the  court  to  which  such  writs  were 
returnable.  To  put  a  stop  to  such  practices, 
it  was  provided  by  the  act  that  such  applica- 
tions, when  presented  to  a  Judge  other  than 
the  Judge  of  the  court  to  which,  under  the 
law,  such  writ  was  required  to  be  made  re- 
turnable, should  be  accompanied  by  an  t^fi 
fldavlt  "setting  out  fully  the  facts  showing, 
that  the  resident  Judge  is  inaccessible,  and 
the  efforts  made  by  the  applicant  to  reach 
and  communicate  with  said  resident  Judge, 
and  the  result  of  such  efforts  In  that  behalf." 
It  was  not  considered  sufficient  that  the  apr 
pllcant  should  merely  make  affidavit  that 
the  resident  Judge  was  Inaccessible  or  that 
he  could  not  be  reached,  but,  in  order  that 
the  purpose  and  intent  of  the  act  should  not 
be  evaded.  It  was  required  that  the  facts 
showing  such  inaccessibility,  and  the  efforts 
made  to  reach  him,  should  be  fully  stated,  iu 
order  that  the  Judge  to  whom  the  application 
.was  presented  might  determine  whether  a 
fair  and  reasonable  effort  had  been  made,  14 
good  faith,  to  reach  the  resident  Judge,  with- 
out which  it  is  positively  declared  by  the 
act  that  "no  non-resident  Judge  shall  have 
the  power  to  hear  said  application  upon  the 
ground  of  inaccessibility  of  the  resident 
Judge."  The  act  goes  further,  and  provides 
that  "should  any  non-resident  Judge  hea^ 
aald  application  upon  the  gn^und  of  Inac- 
cessibility of  the  resident  Judge,  and  should 
grant  the  writ  of-  injunction  prayed  for,  said 
injunction  so  granted  should  be  dissolved 
upon  motion,  upon  its  being  shown  that  the 
petitioner  has  not  first  made  a  reasonable 
effort  to  procure  a  hearing  upon  said  appli- 
cation before  the  resident  Judge."  The  effect 
of  this  is  that  even  if  a  proper  affidavit,  as 
required  by  the  statute.  Is  made,  of  the  In- 
ability to  reach  the  resident  Judge,  and  an  In- 
junction granted,  upon  motion  to  dissolve  ran- 
der  the  statute.  It  may  be  shown  that  rea- 
sonable effort  had  not  In  fact  been  Otst 
made  to  invoke  the  action  of  the  resident 
Judge,  and  this  alone  should  authorize  a  dis- 
solution of  the  Injunction,  notwithstanding 
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the  statements  of  the  affidavit  The  purpose 
of  the  act  Is  clear  and  Its  language  plain. 
Such  an  affidavit  as  made  In  this  case,  If 
held  sufficient,  would  enable  an  applicant  for 
Injunction  In  every  case  to  evade  the  plain 
requirements  of  the  statute.  The  district 
Judge  of  the  Fifty-Eighth  district  had  no 
authority  to  grant  the  temporary  writ,  and, 
for  the  reasons  indicated  above  alone,  the 
order  must  be  set  aside. 

Upon  other  grounds,  also,  the  Injunction 
should  not  have  been  granted.  The  only 
ground  stated  in  the  application,  as  sworn  to, 
for  the  injunction,  is  that  there  was  a  dis- 
crepancy between  the  amount  of  the  Judg- 
ment as  stated  In  the  advertisement  of  the 
sale  and  as  stated  In  the  Judgment  of  $1,000. 
The  Judgment,  as  shown  by  the  application, 
is  for  $17,31S.68,  with  Interest  thereon  at 
the  rate  of  8  per  cent  per  annum  from  the 
date  of  Judgment— August  17,  1904.  The 
amount  of  the  execution  as  stated  in  the  ad- 
vertisement is  $17,316.88,  without  Stating 
the  interest  It  will  be  seen  that  there  is  a 
difference  of  20  cents,  which  may  be  and 
should  have  been  disregarded  as  too  trifling 
to  be  considered.  The  failure  of  the  ad- 
vertisement of  sale  to  state  that  the  execu- 
tion provided  for  collection  of  Interest  afford- 
ed no  ground  for  the  injunction.  It  was  an 
utterly  immaterial  matter. 

The  only  grounds  relied  upon  for  the  in- 
junction are  stated  in  an  unsworn  petition 
filed  In  the  district  court  of  Liberty  county, 
a  copy  of  which  is  made  an  exhibit  to  the 
petition.  In  the  affidavit  to  the  application 
presented  to  the  district  Judge,  appellee  does 
not  pretend  to  state  that  the  statements  of 
thin  petition  are  true,  nor  can  the  affidavit 
be  so  construed,  and,  so  far  as  the  allega- 
tions of  said  petition  are  concerned,  they 
cannot  be  considered  as  grounds  for  the  in- 
junction. The  statute  provides  that  no  In- 
junction shall  be  granted  except  upon  a 
sworn  application.  Rev.  St  1895,  art.  2992. 
This  requirement  cannot  be  evaded  as  was 
done  in  this  case,  in  so  far  as  the  temporary 
injunction  rests  upon  the  allegations  of  the 
petition  referred  to. 

For  the  reasons  indicated,  the  order  of  the 
district  Judge  granting  the  temporary  in- 
junction is  reversed,  the  order  set  aside,  and 
the  injunction  dissolved. 


GULF,  C.  4  S.  F.  RY.  CX).  et  al.  v.  RAILr 
ROAD  COMMISSION  OF  TEXAS. 

(Court  of  Civil  Appeals  of  Texas.     March  31, 
1909.) 

Appeal  from  District  Court,  Travis  County; 
Chas.   A.   Wilcox.  Judge. 

Suit  by  the  Gulf,  Colorado  8c  Santa  F«  Rail- 
way Company  and  others  against  the  Railroad 
<\>mmif!8ioo  of  Texas  to  set  aside  certain  or- 
ders of  the  commission  establishini^  lumber  rates. 
A  demurrer  to  the  amended  petition  was  sus- 
tained, and  plaintiffs  appealed  to  the  Court  of 


Civil  Appeals,  which  certified  questions  to  the 
Supreme  Court.  On  rehearing  by  the  Supreme 
Court  (110  S.  W.  795).  the  former  decision  of 
the  Supreme  Court  (113  S.  W.  741)  was  over- 
ruled, and  the  decision  of  the  Supreme  Court 
in  sustaining  the  demurrer  was  reversed. 

Terry,  Cavln  &  Mills,  for  appellant.  R.  V. 
Davidson.  Atty.  Gen.,  Claude  Pollaid,  and  An- 
drews, Ball  &  Streetman,  for  appellee. 

FISnER,  O.  J.  As  per  opinion  of  the  Su- 
preme Court  on  file  In  answer  to  certified  ques- 
tions (116  S.  W.  795).  the  judgment  of  the  court 
below  is  reversed,  and  the  cause  remanded. 

Reversed  and  remanded. 


MISSOURI,  K.  &  T.  RT.  CO.  OF  TEXAS  v. 

NEISER. 

(Court  of  Civil  Appeals  of  Texas.     March  17, 

1909.     Rehearing  Denied  April   14,   1909.) 

1.  Railboads   ({  481*)— FiKES—AcnoK— Evi- 
dence. 

Where,  in  an  action  against  a  railroad  com- 
pany for  the  destruction  of  timber,  grass,  and 
hay  by  fire  set  by  sparks  from  an  engine,  a 
witness  testified  that  the  market  value  of  the 
land  before  the  fire  was  a  specified  sum  per 
acre  and  that  Just  after  the  fire  it  was  worth 
half  that  amount,  and,  on  cross-examination, 
testified  that  the  land  had  the  same  value  after 
the  fire  as  it  bad  before,  but  that  the  grass  and 
timber  were  damaged,  the  sustaining  of  an  ob- 
jection to  the  question  whether.  If  the  fire  re- 
duced the  value  of  the  land,  grass,  and  timber 
one-half,  two  fires  would  not  entirely  destroy  the 
value,  was  not  erroneous. 

[E:d.   Note.— For  other  cases,   see   Railroads, 
Cent.  Dig.  i  1717 ;   Dec.  Dig.  f  481.*1 

2.  Railroads  (J  481*)— Fires— Action— Evi- 
dence. 

In  an  action  for  the  destruction  of  timber, 
grass,  and  hay  by  fire  set  by  a  railroad  engine, 
the  fact  of  another  fire  on  the  same  land  is 
inadmissible. 

[Ed.   Note. — ^For  other  cases,  see  Railroads, 
Cent.  Dig.  i  1719;    Dec.  Dig.  {  481.»J 

3.  Witnesses  ({  240*)— Examination— Lead- 
ing Questions. 

Where  it  was  apparent  that  a  witness  an- 
swered under  a  mistake  as  to  the  meaning  of  a 
question,  it  was  not  error  to  allow  counsel  for 
the  party  calling  the  witness  to  ascertain  what 
he  meant  by  the  answer. 

[EM.   Note. — For  other  cases,   see  Witnesses, 
Cent.  Dig.  §  837 ;   Dec.  Dig.  i  240.»] 

4.  Evidence  (}  474*)  —  Opinion  Evidence  — 
Competenct  of  WrrNESs. 

One  who  had  experience  in  putting  up  hay, 
knew  how  much  a  tract  of  land  would  likely 
produce,  the  cost  of  baling  the  same,  and  knew 
what  the  bay  wonld  be  worth  after  it  was  baled 
was  competent  to  testify  to  the  value  for  hay  or 
grass  destroyed  by  fire. 

[Ed.    Note. — For   other   cases,   see   Evidence, 
Cent.  Dig.  i  2218 ;   Dec.  Dig.  i  474.*] 

5.  Railroads  (§  481*)— Fires— Action— Evi- 
dence. 

Where  the  petition  In  an  action  against  a 
railroad  company  for  the  destruction  by  fire  of 
grass  for  pasturage  alleged  that  the  pasture  had 
both  a  market  and  real  value,  evidence  that  the 
grass  used  for  pasturage  had  a  real  value, 
though  no  market  value,  was  competent. 

[Ed.   Note.— For   other  cases,   see   Railroads, 
Cent  Dig.  i  1726;    Dec  Dig.  g  481.*] 

6.  Damages   (|    112*)  —  Fibk  —  Destruction 
OF  Property. 

The  measure  of  damages  for  the  destruc- 
tion  by   fire   of  timber  and  grass  for  bay   and 
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paaturare  ia  the  difference  between  the  value  of 
the  land  just  before  and  just  after  the  fire. 

[Ed.    Note.— For  other   cases,   see   Damages, 
Cent.  Di(.  |  1737;  Dec.  Dig.  {  112.*! 

7.  Etidehcb  (I  474*)  —  Opinioh  Bvioeroc  — 

COMFETXNCT  OF   WITNESS. 

One  who  lived  in  the  immediate  vicinity 
of  land  injured  by  a  fire  which  destroyed  the 
timber  and  the  grass,  and  who  knew  the  injnry 
resulting  from  tne  fire  and  the  market  value  of 
land  in  the  community,  was  competent  to  tes- 
tify as  to  the  reasonable  market  value  of  the 
land  immediately  before  and  after  the  fire. 

[E^.   Note.— For  other  cases,    see   Evidence, 
Cent  IMg.  S  2217;   Dee.  Dig.  §  474.*] 

8.  Appeai.  ard  Errob  (i  692*)— EXCI.T78ION  or 
Evidence— Review. 

Before  error  can  be  predicated  on  the  re- 
fusal to  permit  a  witness  to  testify,  it  must  ap- 
pear from  the  bill  of  exceptions  what  the  tes- 
timony would  have  been,  and  that  the  testi- 
mony would  have  been  beneficial  to  the  party 
complaining. 

[fid.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  I  2906;   Dec.  Dig.  1  892.*] 

9.  RAIUtOADS  (I  481*)— DESTBCCnON  OF  Prop- 

EBTT  BT  Fire— Evidence— Advissibility. 
In  an  action  against  a  railroad  company 
for  the  destruction  of  property  by  fire  set  by 
an  engine,  evidence  of  the  inspection  of  a  desig- 
nated engine  and  the  result  uiereof  with  refer- 
ence to  its  spark  arrester  was  properly  exclud- 
ed, in  the  absence  of  proof  that  such  engine 
was  the  one  setting  the  fire,  or  of  proof  that 
such  engine  had  run  on  the  road  on  the  day 
of  the  fire. 

[Bd.  Note.— For  other  cases,  see  Railn^ads, 
Cent  Dig.  i  1717;  Dec.  Dig.  |  481.*] 

10.  Raiuoadb  ({  486*) — Fires— Action  tor 
Destruction  o»  PBOPBRrr— Evidence— In- 
sntucnons. 

Where,  in  an  action  against  a  railroad  com- 
pany for  the  destruction  of  property  by  fire 
Bet  by  an  engine,  the  evidence  showed  an  in- 
effectual effort  of  the  company's  employes  to  stop 
the  fire,  that  plaintilFs  son  aided  in  the  effort, 
that  a  strong  wind  was  blowing,  and  that  the 
fire  had  gained  such  headway  that  any  effort 
to  put  it  out  would  have  been  fruitless,  etc., 
the  refusal  to  charge  on  the  issue  of  contribu- 
tory negligence  was  proper. 

[Bd.   Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  {  1706;   Dec.  Dig.  |  486.*] 

11.  Baiuioads  (I  464*)— FiBxs— Care  Requir- 
ed OF  Railroad. 

A  railroad  company  must  equip  its  engines 
with  the  most  approved  spark  arresters,  and 
must  exercise  ordinary  care  to  keep  the  same 
in  good  repair,  and  a  company  is  liable  for 
damages  from  fires  proximately  caused  by  its 
negligent  failure  to  exercise  such  care  in  the 
equipment  and  nuUntenance  of  Its  engines. 

[lid.   Note.— For  other  cases,   see   Bailronds, 
Cent  Dig.  it  1668-1671;   Dec.  Dig.  |  454.*] 

12.  Railboads  ({  485*)  —  Fires  —  Actions  — 
BviDENCB— Instructions. 

Where  fire  injaring  plaintiff's  land  originat- 
ed in  some  grass  on  a  rock  quanv  at  a  point 
within  20  feet  ot  the  railroad  track,  and  it  ap- 
peared that  the  quarry  containing  only  a  few 
acres  was  fenced  in  with  the  right  of  way,  an 
instruction  that  it  was  negligence  for  a  railroad 
company  to  allow  grass  and  combustible  ma- 
terial to  accumulate  on  the  land  inclosed  in  its 
right  of  way  was  proper. 

[Ed.   Note.— For  other  cases,   see   Railroads, 
Cent  Dig.  t  17&4;   Dec.  Dig.  S  485.*] 

18.  TWAL  (I  194*)— Instructions— Invading 
Province  of  Jury— Weight  of  Evidence. 
An   instruction,    in    an    action    against    a 
milroad  company  for  the  destruction  by  fire  of 


timber  and  grass,  that  the  Jury,  on  finding  that 
the  timber  and  grass  was  injured,  should  assess 
plaintiff's  damages  at  the  difference  between  the 
reasonable  value  of  the  land  immediately  before 
and  immediately  after  the  fire,  not  taking  in- 
to consideration  any  value  ot  the  grass  burn- 
ed on  the  land,  was  not  on  the  weight  of  the 
evidence. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  {  465;  Dec.  Dig.  S  194.*] 

14.  Appeai.  and  Ebbob  (8  739*)— Assignments 
OF  Error— Grouping  Pbopositions  of  Law. 
A  single  assignment  of  error  complaining 
of  the  refusal  to  give  special  charges  not  ger- 
mane to  each  other,  but  presenting  distinct  prop- 
ositions of  law,  will  not  be  considered. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §  3034 ;   Dec  Dig.  |  739.*] 

Appeal  from  WUllamson  County  Court; 
T.  J.  Lawbon,  Judge. 

Action  by  John  Nelser  against  the  Missou- 
ri, Kansas  &  Texas  Railway  Company  of 
Texas.  From  a  Judgment  for  plaintiff,  de- 
fendant appeals.    Affirmed. 

Spell  &  Nickels,  for  appellant  WUcox 
ft  Graves,  for  appellee. 

RICE,  J.  On  the  7th  day  of  June,  1906, 
appellee  owned  a  tract  of  land  through 
wblch  appellant's  railway  ran,  90  acres  of 
which  was  situated  just  nortb  of  and  ad- 
joining appellant's  right  of  way,  68  acres  of 
which  was  in  pasture  and  timber,  and  22 
acres  thereof  was  used  as  a  meadow,  and 
upon  which  said  entire  tract  there  was  grow- 
ing a  luxuriant,  well-matured,  and  valuable 
crop  of  native  grass,  which  grass  was  being 
used  as  pasture  and  for  the  purpose  of  mak- 
ing hay,  and  that  said  68  acres  was  partially 
covered  with  a  growth  of  native  timber, 
from  wblch  plaintiff  obtained  wood  for  bis 
own  use  and  for  market.  On  said  day,  im- 
mediately after  the  passage  of  one  of  appel- 
lant's trains,  a  flre  occurred,  burning  over  a 
part  of  said  tract  of  land,  destroying  the 
grass  growing  thereon,  killing  some  and  in- 
juring many  of  the  trees  thereon,  and  like- 
wise Injured  the  turt  This  suit  was  Insti- 
tuted by  appellee  to  recover  damages  there- 
for, predicating  negligence  on  the  part  of 
the  defendant  In  permitting  grass  and  other 
inflammable  maferlal  to  grow  and  collect  up- 
on Its  right  of  way,  as  well  as  in  maintaining 
and  operating  its  engines  without  proper  ap- 
pliances to  prevent  the  escape  of  sparks  and 
coals  of  flre;  that,  by  reason  of  such  negli- 
gence, sparks  and  coals  of  fire  escaped  from 
Its  said  engine  on  the  day  named,  setting 
flre  to  said  combustible  material  upon  its 
right  of  way,  wblch  was  communicated  to  the 
grass  upon  plaintiff's  land,  thereby  occasion- 
ing the  Injury  complained  of.  Appellant  an- 
swered by  general  demurrer,  general  denial, 
and  a  plea  of  contributory  negligence,  to  the 
effect  that,  if  the  plaintiff  suffered  injnry, 
the  same  was  proximately  caused  by  reason 
of  the  exposure  of  his  property  to  danger  of 
destruction  by  flre  escaping  f)x>m  defendant's 
passing  locomotives.     There'  was  a  verdict 
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and  Judgment  for  plaintiff  In  the  gam  of  $300, 
from  which  this  appeal  is  prosecuted. 

On  direct  examination,  Martlnka,  a  wit- 
ness for  plaintiff,  had  testified  that  the  mar- 
feet  value  of  the  land  Just  before  the  tire 
was  $50  per  acre,  and  Just  after  it  ■ww 
worth  half  that  amount  On  cross-examina- 
tion, as  shown  by  its  bill,  appellant  asked 
this  witness:  "If  the  fire  reduced  the  value 
of  the  land  and  grass  and  trees  to  one-half, 
would  not  two  such  fires  entirely  destroy  its 
value?"  The  court  sustained  plaintiff's  ob- 
jection to  said  question,  of  which  appellant 
complains,  claiming  in  his  bill  that,  if  said 
witness  had  been  allowed  to  testify,  bis  an- 
swer would  have  been  "Yes"  or  "No,"  either 
of  which  would  have  had  a  tendency  to  im- 
peach him.  We  do  not  think  any  error  was 
shown  in  this  ruling  of  the  court,  because  it 
appears  from  the  record  that  on  cross-ex- 
amination, when  first  asked  this  particular 
question,  this  witness  replied  that  be  did 
not  understand  the  question.  Upon  its  be- 
ing repeated,  he  answered  that  the  land  had 
the  same  value  as  it  had  before,  but  the 
timt>er  and  grass  were  damaged.  Besides 
this,  it  was  Immaterial  what  might  be  the 
effect  of  another  fire  on  the  same  land,  as 
this  was  not  an  Issue  involved  in  this  case. 
We  therefore  overrule  this  assignment. 

We  overrule  appellant's  second  assignment, 
because  we  do  not  think  the  question  there- 
in complained  of  was  leading.  It  is  apparent 
from  the  record  that  the  witness  had  answer- 
ed under  a  misapprehension  of  the  meaning 
of  the  question,  and  certainly  there  was  no 
error  in  allowing  counsel  for  plaintiff  to  as- 
certain what  the  witness  in  fact  meant  by 
the  answer  given. 

We  overrule  the  third  assignment  of  error, 
because  we  do  not  think  there  was  any  error 
in  permitting  the  witness  to  answer  the 
question  objected  to,  since  his  testimony 
showed  that  he  had  experience  in  putting  up 
hay,  knew  how  much  the  land  in  question 
would  likely  produce,  the  cost  of  baling  the 
same,  as  well  as  what  the  hay  would  be 
worth  after  it  was  baled. 

We  overrule  the  fourth  assignment  of  er- 
ror, wherein  It  is  insisted  that  the  court 
erred  In  permitting  the  plaintiff  to  testify 
that  the  pasturage  land  had  a  real  value  and 
was  worth  about  ?1.50  per  acre.  The  ob- 
jection thereto  was  predicated  upon  the  Idefe 
that  the  witness  had  not  qualified  to  testify 
in  this  regard.  The  record  discloses  that 
the  witness  testified  that  he  had  never  sold 
any  pasture  grass  by  the  acre,  did  not  know 
of  any  selling  that  way,  and  had  never  tried 
to  sell  it,  but  knew  that  it  was  worth  some- 
thing. Another  witness  upon  the  same  sub- 
ject had  testified  that  grass  used  for  pastur- 
age purposes  had  no  market  value  in  that 
community,  but  that  It  had  a  real  value,  to 
wit,  $1.50  per  acre.  It  was  alleged  in  the 
petition  that  the  pasturage  had  both  a  mar- 
ket and  real  value,  which  were  the  same. 
Hence  we  overrule  this  objection.    See  Rail- 


road Co.  V.  Searight,  8  Tex.  Civ.  App.  593,  28 
S.  W.  40. 

We  do  not  think  there  is  any  merit  in  tb& 
fifth  assignment  of  error,  and  overrule  the 
same.  The  objection  therein  to  testimony 
could  not  be  urged  against  its  admissibility, 
but  would  go  simply  to  its  weight  in  this  re- 
spect. 

We  overrule  the  sixth  assignment  of  error, 
complaining  of  the  action  of  the  court  in  per- 
mitting the  witness  Zurowltz  to  testify  as  to- 
the  reasonable  market  value  of  the  land  im- 
mediately before  and  immediately  after  the 
fire,  because  we  understand  the  -  law  to  be 
that  the  plaintiff  would  have  the  right  to- 
show  Its  market  value  in  this  way,  and  that 
the  measure  of  damages  in  this  respect  is 
the  difference  between  its  value  Just  before 
and  Just  after  the  fire,  and  the  witness  In  this 
connection  testified  to  facts  showing  that  he 
lived  in  the  immediate  vicinity  of  the  land, 
and  that  he  was  familiar  with  and  knew  the 
injury  resulting  from  the  fire,  and  that  he- 
knew  the  market  value  of  land  in  that  com- 
munity, which  authorized  him  to  speak  rela- 
tive thereto.  See  Railway  Co.  v.  Knapp,  5^ 
Tex.  502;  Railway  (30.  v.  Wallace,  74  Tex. 
583,  12  S.  W.  227;  Railway  Co.  v.  Hogsett, 
67  Tex.  687,  4  S.  W.  365. 

We  do  not  think  the  court  erred,  as  urged 
by  appellant  in  its  seventh  assignment,  lu 
refusing  to  allow  the  witnesses  Coffee,  Miller, 
and  Page  upon  plaintiffs  objection  to  testify*-- 
what  In  their  opinion  wag  the  fair  reasona- 
ble cash  value  at  the  time  of  the  fire  of  the 
damages,  if  any,  that  the  burning  off  of  the 
land  occasioned  to  plaintiff,  because  the  bill' 
fails  to  show  any  injury  resulting  to  plain- 
tiff therefrom,  for  the  reason  that  it  fails 
to  show  what  said  witnesses  or  either  of 
them  would  have  testified  to  in  this  respect ; 
and,  before  error  can  be  predicated  upon  the 
ruling  In  reference  thereto,  It  must  be  made 
to  appear  from  the  recitation  of  the  bill  what 
the  testimony  of  said  witnesses  would  have  - 
been  in  answer  to  the  question  asked,  and 
It  must  appear  therefrom  that  said  witnesses 
would  have  testified  to  matters  beneficial  to 
appellant.  This  assignment  is  therefore  over- 
ruled. 

By  its  eighth  assignment  of  error  appellant 
complains  that  the  court  erred  In  excludint; 
certain  Interrogatories  to  and  answers  of  the 
witness  Black,  as  well  as  the  answers  of  the 
witness  MuIIer,  relative  to  the  inspection  of 
engine  No.  215  and  the  result  of  said  in- 
spection with  reference  to  the  spark  arrester 
thereon  and  other  parts  thereof;  the  objec- 
tion to  said  testimony  on  the  part  of  the 
plaintiff  being  that  no  evidence  had  been 
offered  identifying  the  engine  as  the  one 
causing  the  injury,  nor  had  It  been  shown 
that  said  engine  215  had  run  on  the  road 
from  Austin  to  Granger  by  Neiser's  place  on 
the  day  of  the  fire.  We  think  this  was  a  val- 
id objection  to  the  admissibility  of  said  tes- 
timony, because,  unless  said  engine  bad  been 
Identified  as  the  one  setting  out  the  fire  or- 
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Uiat  It  likely  did,  tbe  evidence  offered  was 
Immaterial. 

The  court  did  not  err  In  refusing  to  charge 
the  jury  on  tbe  issue  of  contributory  negli- 
gence upon  the  part  of  plaintiff.  While  this 
Issue  was  raised  by  the  pleadings,  there  was 
no  evidence  whatever  to  Justify  Its  submis- 
sion. It  was  shown  that  there  was  an  inef- 
fectual effort  on  the  part  of  the  railway 
company's  employ^  to  stop  the  progress  of 
the  fire  while  plaintiff  knew  of  the  Are; 
stUl  It  Is  shown  that  his  son  aided  the  em- 
ployes to  put  It  oat,  and  It  appears  a  strong 
wind  was  blowing  from  the  south,  and  the 
fire  had  gained  such  headway  that  any  effort 
to  put  it  out  would  have  been  fruitless;  that 
some  of  the  trees  left  burning  might  have 
been  extinguished  if  they  had  had  water, 
but  none  was  near.  We  therefore  overrule 
this  assignment. 

We  do  not  think  the  objections  made  to 
tiie  charge  wherein  It  defines  the  terms  "ordi- 
nary care"  and  "negligence"  are  well  taken. 
The  charge  seems  to  be  In  accord  with  the 
decisions  upon  the  subject 

By  appellant's  eleventh  assignment  of  er- 
ror It  Is  Insisted  that  the  court  erred  In  the 
fourth  paragraph  of  Its  charge  to  the  Jury, 
because  the  same  is  upon  the  weight  of  evi- 
dence, and  placed  a  greater  burden  upon  the 
defendant  than  was  required  of  it  by  law. 
The  paragraph  complained  of  Is  as  follows: 
"A  railway  company  In  running  Its  trains  over 
its  road  is  required  to  exercise  ordinary  care 
to  equip  its  engine  or  locomotive  drawing 
such  train  with  the  most  approved  appliances 
in  general  use  to  prevent  the  escape  of 
sparks  and  fire  therefrom,  and  to  exercise 
ordinary  care  to  keep  such  appliances  in  good 
repair  to  prevent  such  escape  of  sparks  and 
fire,  and  to  exercise  ordinary  care  to  keep 
the  land  Included  within  its  right  of  way 
sufElclently  free  of  combustible  and  inflam- 
mable material  as  to  prevent  game  catching 
fire  from  sparks  or  fire  emitted  from  pass- 
ing engines,  and  communicating  such  fire  to 
adjacent  property,  and  a  railway  company  is 
liable  for  damages  from  fires  directly  and 
approximately  caused  by  its  negligent  fail- 
ure to  exercise  such  ordinary  care  in  tbe 
keeping  of  its  said  right  of  way,  or  to  exer- 
cise such  ordinary  care  in  the  equipment  and 
maintenance  of  Its  said  engines,  as  above  In- 
stmcted.  But  a  railway  company  has  com- 
piled -with  the  requirements  of  tbe  law  when 
it  has  exercised  such  ordinary  care  in  the 
equipment  and  maintenance  of  Its  engine  al- 
leged to  have  set  out  said  fire,  and  has  exer- 
cised such  ordinary  care  in  tbe  so  keeping 
of  its  said  land  Inclosed  In  its  said  right  of 
way,  and,  when  a  railway  company  has  ex- 
ercised such'  care  in  the  above-named  re- 
spects and  particulars,  it  is  not  liable  for  any 
damages  from  fire  set  out  by  its  said  en- 
gines." By  bis  counter  proposition  appellee 
bislsts,  first,  that  a  railway  company  must 
use  ordinary  care  to  equip  its  engines  with 
the  most  approved  appliances  in  general  use 


to  prevent  the  escape  of  fire.  We  tblnk  the 
charge  In  this  respect  is  an  admirably  dear 
and  correct  presentation  of  the  law,  and  Is 
supported  by  decisions  of  our  courts.  See 
Highland  v.  Railroad  Co.  (Tex.  Civ.  App.)  65 
S.  W.  649;  Railroad  Co.  v.  Goode,  7  Tex. 
Olv.  App.  245,  26  S.  W.  441;  G.,  C.  &  S.  F.  Ry. 
Co.  V.  Johnson,  92  Tex.  591,  60  S.  W.  663. 
By  his  second  counter  proposition  appellee 
asserts  that  It  is  negligence  for  a  railway 
company  to  allow  weeds,  grass,  and  com- 
bustible material  to  accumulate  on  the  land 
Inclosed  in  its  right  of  way.  It  Is  shown 
from  the  testimony  that  the  land  which  was 
burned  over  lies  immediately  north  of  and 
adjoining  the  right  of  way  and  tbe  rock 
quarry  belonging  to  defendant.  There  Is  evi- 
dence going  to  show  that  tbe  fire  originated 
In  some  grass  growing  on  what  is  termed 
the  rock  quarry,  but  at  a  point  within  20 
feet  of  the  railroad  track ;  and  we  must  con- 
clude from  tbe  evidence  that  the  point  of  its 
origin,  therefore,  was  on  the  right  of  way. 
The  quarry  was  fenced  in  with  the  right  of 
way,  contained  only  a  few  acres,  and,  so  -far 
as  the  evidence  goes  to  show,  may  have  been 
at  this  point  a  part  of  the  right  of  way.  We 
think  tbe  charge  in  this  respect  was  proper. 
Railway  Co.  v.  Hogsett,  supra;  Railway  Cow 
V.  Connally  (Tex.  Civ.  App.)  93  S.  W.  207. 
'  As  the  twelfth  and  thirteenth  assignments 
of  error  virtually  raise  tbe  same  question  as 
involved  in  the  eleventh,  it  will  be  unneces- 
sary to  consider  the  same. 

By  its  fourteenth  assignment  of  error  ap- 
pellant complains  that  the  following  charge 
is  upon  the  weight  of  evidence,  and  places 
a  greater  burden  upon  defendant  than  was 
required  by  law:  "If  you  find  from  the  evi- 
dence under  the  above  instructions  that 
plaintiff's  said  grass  or  any  part  thereof 
was  burned,  and  if  you  further  find  from  the 
evidence  that  the  turf  and  land  upon  which 
said  grass  was  growing  was  injured  thereby, 
as  alleged  by  plaintiff,  and  If  you  further 
find  under  tbe  above  instructions  that  plain- 
tlfTs  said  timber  on  bis  said  land,  or  any 
part  thereof,  was  burned,  killed,  and  injured 
by  said  fire,  as  alleged  by  him,  and  if  you 
further  find  that  the  land  upon  which  said 
killed  or  Injured  timber,  if  any,  was  growing 
was  Injured  thereby,  then  you  will  find  for 
plaintiff  as  to  these  items  of  Injury,  if  any, 
and  assess  bis  damages,  if  any,  that  may 
have  directly  and  proximately  accrued  to 
said  land  by  reason  of  the  Injuries,  If  any, 
to  said  turf  and  said  timber,  at  the  differ- 
ence, if  any,  in  the  reasonable  value  of  said 
land  immediately  l>efore  and  immediately 
after  said  fire,  not  taking  into  consideration, 
however,  in  arriving  at  this  item  of  damage, 
if  any,  any  value  of  the  grass,  if  any,  that 
you  may  find  was  burned  on  said  land." 
As  we  understand  it,  this  charge  is  not  open 
to  the  objection  urged  against  it,  and  the 
assignment  is  therefore  overruled. 

Appellant's  fifteenth  assignment  complains 
of  the  refusal  to  give  special  charges  Nos. 
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3  to  10,  inclustre,  an  examination  of  which 
shows  that  these  charges  are  not  germane  to 
each  other,  but  present  distinct  and  several 
propositions  of  law.  Wherefore  we  are  not 
required  to  consider  them,  because  only  mat- 
ters germane  can  be  so  grouped. 

The  remaining  assignment  questions  the 
sulflelency  of  the  evidence  to  support  the  Ter- 
dlct,  which  we  overrule,  because  In  our  Judg- 
ment this  assignment  Is  not  sustained. 

Finding  no  error  In  the  proceedings  of  the 
trial  court.  Its  judgment  Is  afiSrmed. 

Affirmed. 


ORESEN  ▼.  HBWBTT. 

(Court  of  Civil  Appeals  of  Texas.  Feb.  17, 
1009.  On  Rehearing,  March  24,  1909.  On 
Motion  to  Certify  to  Supreme  Court,  April  14, 
1909.) 

1.  W11.L8  (S  300*)— Probatb— Peockdubb. 

Since  an  application  to  probate  a  will  is 
a  proceeding  in  rem,  the  provisions  of  Rev. 
St.  1895,  art.  1904,  requiring  certain  facts  to 
be- established  before  probate,  cannot  be  waived. 

[Ed.  Note.— For  other  cases,  see  Wills,  Dec. 
Dig.  {  300.»] 

2.  Wnxs  a  821*)— Pbobatb— RivAi,  Wnxs— 
Openino  and  Closinq. 

In  determining  which  of  two  wills  should 
be  probated,  the  right  to  open  and  close  ought 
to  be  given  to  him  having  the  burden  to  estab- 
lish the  only  issue  in  the  case,  and  hencQ,  where 
two  wills  were  offered  for  probate,  and  the  only 
issue  was  whether  the  second  was  a  forgery, 
the  party  offering  it  had  the  right  to  open  and 
close. 

[Ed.  Note.— For  other  cases,  see  Wills,  (3ent 
Dig.  I  761 ;   Dec.  Dig.  {  321.»] 

On  Rehearing. 

8.  Appeai.  and  Ebbob  (S  392*)— Aitidavits 
IN  Lieu  of  Appeai,  Bonds— Detects— ES-- 

FECT. 

If  an  affidavit  in  lieu  of  an  appeal  bond  is 
void  or  was  made  before  an  officer  not  au- 
thorized to  administer  an  oath  or  attest  such 
documents,  the  defect  is  jurisdictional,  but  if  it 
is  merely  defective,  or  there  is  an  omission  of 
some  fact  which  can  be  waived  or  which  can  be 
established  by  evidence,  the  objection  must  be 
talien  within  a  reasonable  time  to  be  available. 
[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Dec.  Dig.  {  392.»] 

4.  Appeal  and  Kbbob  (|  380*)- Affidavits 
IN  Lieu  of  Appeal  Bonds— Befobs  Whom 
Pbopeblt  Made. 

The  statute  authorizing  an  affidavit  in  lieu 
of  an  appeai  l>ond  to  be  made  before  the  coun- 
ty judge  of  the  county  where  appellant  resides 
does  not  comprehend  county  judges  of  other 
states. 

[Ed.  Note. — ^For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  |  2075;   Dec  Dig.  {  389.*] 

5.  Appeal  and  Ebbob  (g  389^— Affidavits 
in  Lieu  OF  Appeal  Bonds — Befobb  Whom 
Pbopeblt   Made. 

Where  there  is  no  contest  and  the  trial 
court  is  not  in  session,  an  affidavit  In  lieu  of 
an  appeal  bond  made  before  an  officer  au- 
thorized to  take  the  affidavit  is  sufficient  If  ap- 
proved by  the  county  judge. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Dec.  Dig.  i  389.*] 


6.  Evidence  (g  80*)— PBKstmFTioN»— Laws  of 
Sisteb  State. 

The  laws  of  a  sister  state  will  be  pre- 
sumed to  be  similar  to  the  law  of  the  forum, 
unless  the  contrary  is  shown. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  i  101 ;   Dec.  Dig.  f  80.*] 

7.  Appeal  and   E^bob  (g  392*)— Affidavitb 
IN  Lieu  of  Appeal  Bonds  —  Defects  — 

Under  Rev.  St.  1885,  art  7,  subd.  2,  au- 
thorizing clerks  of  foreign  courts  of  record  hav- 
ing a  seal  to  take  affidavits,  etc.,  an  affidavit  in 
lien  of  an  appeal  bond  taken  before  the  clerk 
of  ft  county  court  in  Tennessee  is  not  void  for 
failing  to  show  affirmatively  that  he  was  a 
clerk  of  a  court  of  record,  nor  because  it  was 
not  verified  and  approved  by  the  coiuty  judge, 
where  the  affidavit  shows  that  be  was  the  clerk 
of  a  court  having  a  seal,  and  the  affidavit  and 
jurat  were  in  proper  form,  officially  signed  and 
with  seal  affixed,  and  the  defects  were  waived  by 
appellant's  failure  to  raise  them  until  after  re- 
versal of  the  judgment  appealed  from. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Dec.  Dig.  g  392.*] 

Appeal-  from  District  Court,  Brown  County; 
John  W.  Goodwin,  Judge. 

Samuel  Green  and  J.  W.  Hewett,  executor, 
applied  for  the  probate  of  different  Instru- 
ments as  E<d.  Green's  will,  and  the  proceed- 
ings were  consolidated  In  the  county  court 
From  a  Judgment  probating  the  instrument 
offered  by  Hewett,  Green  appeals.    Reversed. 

Jenkins  &  McCartney  and  B.  J.  Miller,  for 
appellant    E.  C.  Harrell,  for  appellee. 

FISHER,  C  J.  Appellee,  Hewett,  filed  In 
the  county  court  an  application  to  probate  the 
win  of  Ed.  Green,  deceased,  dated  January 
22,  190G.  Thereafter  the  appellant  Samuel 
Green,  filed  an  application  In  the  county 
court  to  probate  what  Is  purported  to  be  the 
last  will  of  Ed.  Green,  deceased,  dated  May 
7,  190G.  Both  of  these  applications  were  filed 
as  separate  proceedings  In  the  county  court 
In  that  court  the  two  proceedings  were  con- 
solidated, and  upon  trial  the  first  will — that 
Is,  the  one  propounded  by  appellee — was  pro- 
bated. Upon  appeal  to  the  district  court  the 
two  causes  were  again  consolidated  over  the 
protest  and  objection  of  appellant,  and  upon 
trial  there  judgment  was  rendered  as  in  the 
county  court  probating  the  will  of  January 
22,  1906.  Appellee  In  the  court  below  at- 
tacked the  Instrument  propounded  by  appel- 
lant of  date  May  7, 1906.  as  a  forgery.  Upon 
a  trial  of  the  case  In  the  district  court  oppel- 
lant  insisted  that  he  had  the  right  to  open 
and  close,  which  privlluge  was  denied  him 
by  the  trial  court  and  upon  which  ruling  he 
has  based  an  assignment  of  error. 

Article  1904  of  the  Revised  Statutes  of  1805 
states  what  facts  must  be  proven  to  entitle 
a  will  to  be  probated.  Owing  to  the  fact  that 
an  application  to  probate  a  will  Is  a  proceed- 
ing In  rem,  and  as  the  provisions  of  the  stat- 
ute mentioned  require  certain  facts  to  be  es- 
tablished, they  cannot  be  waived  In  the  court 
below,  but  in  the  court  below  In  establishlug 
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these  facts,  the  eyldence  may  be  so  satisfac- 
tory that  there  can  be  no  controversy  about 
the  force  and  effect  of  the  evidence  by  which 
It  Is  sought  to  establish  the  facts ;  and  In'  a 
contest  such  as  this,  In  determining  vrhlch  of 
two  wills  should  be  established,  the  right  to 
open  and  ctmdade  ought  to  be  given  to  the 
party  upon  whom  rests  the  burden  of  proving 
and  establishing  the  only  controverted  issue 
that  remains  In  the  case.  So  far  as  the  will 
propounded  by  the  appellee  Is  concerned, 
there  Is  absolutely  no  question.  It  appears 
that  the  testator  was  of  sound  mind,  21  years 
of  age;  that  the  court  bad  Jurisdiction  of  his 
estate;  that  the  process  had  been  served;  that 
the  will  was  executed  with  the  formalities 
required  by  law,  and  that  It  had  not  been  re- 
voked by  the  testator,  provided  the  will  of 
May  7th  propounded  by  appellant  was  not 
genuine,  and  which  was  attacked  by  the  ap- 
pellee on  the  grotmd  that  the  testator  never 
executed  It — or.  In  other  words,  that  It  was  a 
forgery.  If  the  latter  will  was  executed  by 
the  testator,  and  was  his  last  will,  undoubt- 
edly It  should  have  been  probated,  and  that, 
as  said  before,  was  the  only  controverted  Is- 
sue in  the  case,  and  was  so  regarded  by  the 
trial  court  In  Its  charge  to  the  jury.  There 
was  no  other  objection  ottered  to  that  will. 
There  existed  all  of  the  facts  that  entitled  It 
to  probation  required  by  the  statute,  except 
the  controverted  Issue  of  fact  whether  it  was 
executed  by  the  deceased,  Ed.  Green.  As  to 
this  Issue,  we  are  of  the  opinion  that  the  bur- 
den of  proof  was  upon  the  appellant,  and, 
this  fact  being  the  turning  point  In  the  case, 
he  should  have  been  accorded  the  privilege  of 
opening  and  concluding  the  argument  to  the 
Jury.  On  this  question  tills  case  can  be  dis- 
tinguished from  Kennedy  v.  Upsbaw,  66  Tex. 
4^  1  S.  W.  308. 

We  have  examined  the  remaining  assign- 
ments of  error,  and  are  of  the  opinion  that 
tliey  are  not  well  taken. 

For  the  reasons  stated,  the  Judgment  is  re- 
versed and  the  cause  remanded. 

Reversed  and  remanded. 

On  Rehearing. 

In  this  case  judgment  was  rendered  In  the 
court  below  against  the  appellant  on  January 
ao,  19i>8,  and  the  motion  for  new  trial  was 
overruled  and  notice  of  appeal  given  on  Feb- 
ruary 1,  1908.  In  lieu  of  appeal  bond,  the 
record  contains  two  affidavits  made  by  appel- 
lant in  Bedford  county,  Tenn.,  where  he  re- 
sides, both  in  the  form  of  the  statute,  one  of 
date  February  10,  1908,  made  before  the  clerk 
of  the  county  court  of  Bedford  county,  and 
the  other  of  date  February  17,  1908,  made 
before  the  Judge  of  the  county  court  of  Bed- 
ford county.  These  affidavits  were  made  aft- 
er the  court  trying  the  case  had  adjourned. 
The  appeal  to  this  court  was  perfected  on 
tliese  affidavits,  and  they  were  never  ques- 
tioned or  contested  before  the  case  reached 
this  court    The  case  was  submitted  during 


the  present  term,  and  on  February  4,  1909, 
the  appellee  filed  In  this  court  a  motion  to 
dismiss  the  api)eal  on  the  ground  that  notice 
of  appeal  was  not  given  in  the  time  required 
by  the  statute,  and  that  the  affidavit  in  lieu 
of  an  appeal  bond  was  not  filed  within  the 
time  required  by  law.  We  overruled  the  mo- 
tion for  the  reason  that  tlie  motion  for  new 
trial  was  overruled  February  i,  1908,  and 
that  the  notice  of  appeal  then  given  was  In 
time,  and  that  the  time  for  perfecting  the  ap- 
peal would  commence  from  that  date,  and 
that,  therefore,  the  affidavits  were  filed  in 
time.  This  motion  was  acted  on  the  snme 
day  (February  17. 1900)  that  this  court  enters 
ed  a  Judgment  reversing  and  remanding  the 
case  to  the  court  below. 

On  February  24,  1909,  the  appellee  filed  a 
motion  for  rehearing,  questioning  the  dlsiMsl- 
tion  made  of  the  case,  as  well  as  the  motion, 
and  in  addition,  for  the  first  time,  presented 
to  this  court  the  following  objection  to  our 
Judgment:  "This  court  erred  In  reversing 
the  Judgment  of  the  court  below  and  in  re- 
manding said  cause,  for  the  reason  that  this 
court  never  acquired  jurisdiction  thereof,  be- 
cause the  appellant  has  neither  filed  an  ap- 
peal bond  herein  nor  made  proper  proof  of 
his  Inability  to  pay  or  secure  the  costs  of 
this  suit"  This  objection  is  very  general 
and  does  not  point  out  any  specific  objections 
to  the  affidavits  upon  which  the  appellant  per- 
fected his  appeal ;  but  appended  to  the  mo- 
tion is  a  written  argument  which  attacks  the 
affidavit  made  t>efore  the  county  Judge  of 
Bedford  county  on  the  ground  that  he  was 
not  an  officer  before  whom  the  affidavit  could 
be  made.  On  March  8,  1909,  he  filed  what  he 
called  a  supplemental  motion  for  rehearing, 
In  which  for  the  first  time  he  objects  to  the 
affidavit  made  before  the  clerk  on  the  ground 
that  he  was  not  an  officer  before  whom  an  af- 
fidavit can  be  made,  and,  if  he  is,  the  affida- 
vit alone,  without  the  approval  of  the  county 
Judge,  is  not  sufficient,  which  approval  he 
contends  was  not  made.  It  Is  contended  by 
the  appellant  that  the  affidavits  are  sufficient, 
and  that  the  objections  thereto  come  too  late, 
and  that  the  failure  to  object  and  contest  op- 
erated as  a  waiver.  On  the  other  hand,  the 
appellee  Insists  that  the  affidavit  must  be 
made  before  the  proper  officer  and  in  the 
terms  of  the  statute  to  confer  Jurisdiction  up- 
on this  court,  and  that  a  jurisdictional  ques- 
tion can  be  urged  at  any  time.  If  It  be  true 
that  the  affidavits  are  void,  or  that  they  were 
made  before  an  officer  not  authorized  by  the 
laws  of  this  state  to  administer  oaths  and  at- 
test such  documents,  then  there  would  be 
force  in  appellee's  contention ;  but  if  merely 
defective,  or  there  is  an  omission  of  some  fact 
which  can  be  waived,  or  which  could  be  es- 
tablished by  evidence,  the  objection  should  be 
made  within  a  reasonable  time,  which  ques- 
tion is  fully  passed  upon  and  discussed  in 
Stewart  v.  Heidenhelmer,  55  Tex.  646.  The 
case  of  Harvey  t.  Cummings,  62  Tex.  187,  Is 
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to  the  effect  that,  while  the  statute  author- 
izes an  affidavit  if  the  court  is  not  In  session 
to  be  made  before  the  county  Judge  of  the 
county  where  the  appellant  resides,  this  pow- 
er is  Intended  to  be  conferred  upon  the  coun- 
ty Judges  of  Texas,  and  not  upon  the  county 
Judges  of  other  states.  There  is  nothing  up- 
on the  face  of  the  statute  that  indicates  such 
a  limitation.  It  broadly  says  that  the  affida- 
vit must  be  before  the  county  Judge  of  the 
county  where  the  party  resides,  and  the  af- 
fidavit made  in  this  Instance  is  a  compliance 
with  the  literal  terms  of  the  law.  The  ap- 
pellant resided  in  Bedford  county,  Tenn.,  and 
the  affidavit  was  made  before '  the  county 
Judge  of  that  county.  The  narrow  reasons 
given  by  the  court  in  that  case  for  restricting 
the  operation  of  the  statute  should  yield  to 
the  broader  view  tnat  such  statute  with  ref- 
erence to  the  manner  and  method  of  perfect- 
ing appeals  applied  alike  to  nonresident  liti- 
gants, as  to  those  residing  within  the  state; 
that  the  same  privileges  and  the  same  meth- 
ods of  acquiring  the  benefit  of  the  statute  was 
Intended,  unless  the  contrary  is  made  to  ap- 
pear from  the  express  language  of  the  law. 
But,  however  dissatisfied  we  may  t>e  with 
this  decision,  we  feel  constrained  to  follow  It. 
But  the  appeal  can  In  our  opinion  rest  upon 
the  affidavit  made  before  the  clerk. 

It  has  been  held  that,  if  the  court  that  tried 
the  case  Is  not  In  session,  the  affidavit  may 
be  made  before  any  officer  authorized  to  talte 
the  affidavit  of  parties.  Smith  v.  Buffalo  Oil 
Co.,  99  Tex.  77,  87  S.  W.  659;  Hearne  v. 
Prendergast,  61  Tex.  628.  And,  where  there 
Is  no  contest,  this  Is  all  that  is  required  if  the 
affidavit  is  approved  by  the  county  Judge. 
The  statute  does  not  in  terms  require  this 
approval,  but  there  are  cases  holding  that 
this  should  be  done.  Hearne  v.  Prendergast, 
supra;  Wooldridge  v.  Roller,  52  Tex.  452. 
Subdivision  2  of  article  7  of  the  Revised 
Statutes  of  1895  authorizes  clerics  of  a  court 
of  record  having  a  seal  residing  in  other 
states  to  administer  oaths  and  to  talce  affi- 
davits, etc.  It  does  appear  from  the  affidavit 
that  the  clerk  is  a  clerk  of  a  court  having  a 
seal,  and  the  affidavit  and  jurat  is  in  the 
proper  and  usual  form,  and  that  it  was  of- 
ficially signed  and  the  seal  affixed.  It  was 
signed  by  the  appellant  and  sworn  to  before 
the  clerk.  This  would  be  a  good  and  suffi- 
cient affidavit  if  made  before  a  county  clerk, 
and  would  t>e  good  and  effectual  In  Texas  by 
force  of  the  article  cited  If  made  before  a 
like  officer  of  another  state,  if  he  has  a  seal 
of  office  and  is  clerk  of  a  court  of  record. 
Now,  there  are  only  two  things  that  can  be 
suggested  against  the  sufficiency  of  this  af- 
fidavit. The  first  is  that  it  does  not  affirm- 
atively appear  that  he  is  the  clerk  of  a  court 
of  record.  A  sufficient  answer  to  this  might 
be  that  appellee's  supplemental  motion  for 
rehearing  that  alone  attaclcs  this  affidavit 
does  not  raise  ttiis  question;  but,  if  it  did. 
is  it  essential  that  it  should  appear  from  the 


face  of  the  affidavit  or  the  Jurat  that  the 
court  of  which  he  was  clerk  was  a  court  of 
record.  It  might  be  the  fact  that  the  court 
was  a  court  of  record,  and  by  oversight  or 
otherwise  he  omitted  to  state  tliat  fact,  and. 
If  attention  had  been  called  to  tills  omission 
and  objection  made  thereto,  it  could  have 
been  cured.  Furthermore,  it  appears  that 
the  designation  given  to  the  Tennessee  court 
Is  the  same  as  the  county  courts  of  this  state, 
and  that  It  has  a  clerk  and  seal,  such  as  In 
this  state;  and,  such  being  the  case,  we  by 
no  means  are  certain  but  that  we  should  pre- 
sume that  the  Tennessee  county  court  is  sim- 
ilar to  our  county  court,  which  is  a  court  of 
record.  And  we  are  inclined  to  the  opinion 
that  the  presumption  that  the  laws  of  a  sister 
state  will,  in  the  absence  of  evidence  to  the 
contrary,  be  held  similar  to  our  own,  should 
be  given  application  In  this  instance. 

The  next  objection  and  the  one  urged  la 
the  supplemental  motion  for  rehearing  Is 
that  the  affidavit  made  before  the  clerk  Is  of 
no  effect  because  It  was  not  verified  and  ap- 
proved by  the  county  judge.  As  said  before, 
there  was  no  contest  below.  Therefore  there 
was  nothing  for  the  connty  Judge  to  pass 
upon  so  far  as  demanded  by  the  express 
terms  of  the  statute.  But  there  are  deci- 
sions which,  as  before  said,  hold  (hat,  when 
the  affidavit  Is  made  before  some  other  officer 
than  the  county  Judge,  It  must  be  approved 
by  the  latter.  This  requirement  was  by  these 
decisions  read  Into  the  law.  Just  as  the  coun- 
ty Judges  out  of  the  state  were  read  out  of 
the  law  by  the  opinion  in  Harvey  v.  Cummlngs, 
all  of  which  illustrates  the  evil  of  courts  un- 
dertaking to  subtract  or  add  to  legislative 
enactments.  Bnt,  however,  we  ■will  yield 
again  as  we  did  to  Harvey  v.  Cummlngs,  and 
see  how  the  matter  Stands  with  reference  to- 
this  objection.  Just  how  the  approval  of  the 
county  Judge  should  be  made  and  preserved 
we  do  not  know.  It  may  be  that  he  did  ap- 
prove the  affidavit,  and  that  might  be  made 
to  appear  In  some  other  document  or  In  som» 
other  way  than  by  an  Indorsement  on  the- 
affidavit.  All  that  we  know  is  that  there  Is 
nothing  In  the  record  upon  this  subject  nor 
are  there  any  affidavits  filed  or  proof  made  In 
this  court  relating  to  that  question.  If  it  is 
a  fact  that  the  affidavit  was  approved,  al- 
though no  record  Is  made  of  It.  we  are  in- 
clined to  the  opinion  that  we  would  have 
Jurisdiction,  and  on  appeal  could  determine 
and  ascertain  that  fact  in  this  court.  Smith 
V.  Buffalo  Oil  Co.,  supra.  The  appellee  has 
permitted  without  o1)Je<;tion  or  raising  this 
question  this  affidavit  to  be  acted  upon  as 
perfecting  the  appeal  and  the  case  submitted 
In  this  court  and  decided,  and  the  first  time 
we  hear  from  him  on  this  subject  Is  In  his 
second  or  supplemental  motlou  for  rehearing, 
relying  merely  upon  the  fact  that  the  record 
does  not  contain  a  certificate  of  approval  of 
the  county  Judge,  without  any  affidavit  or 


Digitized  by 


Google 


Tfex.) 


GREEN  T.  EEOANS. 


178 


proof  of  the  fact  that  sncta  approval  was  not 
in  fact  made. 

On  the  two  grounds  considered  the  affidavit 
Is  not  void.  Therefore  the  objection  thereto 
coming  at  this  late  day  should  be  held  to  be 
waived.     Stewart  v.  Heldenbelmer,  supra. 

The  motion  for  rehearing  complaining  of 
the  disposition  made  of  the  case,  as  well  as 
the  motion  for  rehearing  on  the  action  of  the 
court  In  refusing  to  dismiss  and  the  motions 
to  dismiss  filed  since  the  Judgment  was  ren- 
dered, are  all  overruled. 

Motions  overruled. 

On  Motion  to  Certify  to  Supreme  Ciourt 

It  Is  claimed  by  appellee,  in  bis  motion  to 
certify  the  question  decided  In  our  opinion 
of  March  21,  1900,  overruling  the  motion  to 
dismiss  the  appeal,  that  our  opinion  conflicts 
wltb  the  decision  of  the  Court  of  Civil  Ap- 
peals of  the  Fifth  District  In  the  case  of 
SidotI  ▼.  Rapid  Transit  Ry.  Co.,  79  S.  W.  827, 
and.  the  case  of  Sanders  v.  Benson,  114  S.  W. 
435,  by  the  Court  of  Civil  Appeals  of  the 
Second  District.  The  principal  reason  given 
In  the  Sidoti  Case  why  the  affidavit  in  lieu 
of  the  appeal  bond  was  not  sufficient,  and 
wby  the  law  had  not  been  compiled  with,  was 
approved  In  the  case  of  Smith  v.  Buffalo  Oil 
Co.,  in  85  S.  W.  482,  by  the  Court  of  ClvU 
Appeals  of  the  First  District,  where  the 
SIdotI  Case  was  expressly  cited  with  approv- 
al, and  the  appeal  was  there  dismissed  for 
tbe  same  reason  as  stated  in  the  first  case. 
Smith  V.  Buffalo  Oil  Co.  went  to  the  Supreme 
Court  on  writ  of  error,  and  will  be  found  re- 
ported in  99  Tex.  77,  87  S.  W.  659,  where 
the  rale  announced  in  tbe  two  cases  noticed 
was  disapproved,  and  the  Supreme  Court  in 
its  opinion  substantially  held  that  the  statute 
sbotUd  not  be  given  such  a  rigid  construction 
as  to  defeat  the  right  of  appeal. 

Tbe  case  of  Sanders  v.  Benson,  which  It  is 
claimed  we  are  in  conflict  with.  In  part  re- 
lies npon  tbe  two  first  cases  cited  as  a  basis 
for  Its  decision.  The  court,  in  deciding  the 
case  and  preparing  its  opinion,  evidently  over- 
looked the  case  of  Smith  v.  Buffalo  Oil  Co., 
by  the  Supreme  Court;  but,  as  before  said, 
ft  cites  with  approval  the  Sidoti  Case  and 
Smith  ▼.  Buffalo  Oil  Co.,  by  the  Court  of  Civ- 
il Appeals,  in  85  S.  W.  481;  which  was  over- 
ruled by  the  decision  of  the  Supreme  Court 

We  have  not  conflicted  with  any  settled  de- 
cision upon  the  question  passed  apon  In  our 
opinion.  We  expressly  yielded  to  decisions 
which  we  did  not  approva  In  reaching  the 
conclusion  expressed  in  our  opinion,  we  In 
the  main  relied  upon  the  fact  that  those  ob- 
jections pointed  out  in  the  opinion  to  the  af- 
fidavit oonld  be  waived,  and  that,  by  reason 
of  tbe  long  delay  npon  the  part  of  appellee, 
be  waived  the  objections  to  the  affidavit  that 
we  discussed. 

Motion  overruled. 


ROBBRSON  T.  FIRST  STATE  BANE. 

(Court  of  Civil  Appeals  of  Texas.     Feb.  27, 
1909.) 

Appkai.  and  Ebkob  (I  512*)— Recobd— JUBIS- 

DIOnON— DlBMISSAT. 

An  appeal  from  the  county  court  In  a  case 
brought  in  justice  court  must  be  dismiased, 
where  tbe  record  does  not  show  that  tbe  case 
was  prosecuted  to  final  judgment  in  justice 
court  and  that  an  appeal  was  taken  to  the 
county  court,  since  no  jurisdiction  in  the  county 
court  nor  in  the  Conrt  of  Civil  Appeals  is 
shown  in  the  record. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  S  2326;   Dec.  Dig.  J  512.»] 

Appeal  from  Hill  County  Court;  N.  J. 
Smith,  Judge. 

Action  by  the  First  State  Bank  against 
George  E.  Roberson,  brought  in  justice 
court  From  a  judgment  of  the  county  court, 
defendant  appeals.    Appeal  dismissed. 

W.  E.  Spell,  for  appellant 

TALBOT,  J.  This  suit  was  instituted  by 
appellee  In  the  justice  court  for  precinct  No. 
1  of  Hill  county,  as  appears  by  what  pur- 
ports to  be  a  copy  of  the  citation  Issued 
by  that  court  contained  in  the  record,  to  re- 
cover of  appellant  an  amount  less  than  $200, 
alleged  to  be  due  on  a  promissory  note.  The 
transcript  sent  to  this  conrt  contains  nothing 
to  show  what  was  done  with  the  case  in  the 
justice  court  If  prosecuted  in  that  court 
to  a  final  judgment  and  an  appeal  taken  to 
the  county  court  It  Is  not  shown.  Hence 
there  is  nothing  in  the  record  before  us  show- 
ing that  the  county  court  ever  acquired  ju- 
risdiction of  the  case,  and  without  such  ju- 
risdiction this  court  has  none.  We  have  here- 
tofore held  that  the  facts  necessary  to  confer 
Jurisdiction  upon  this  court  must  affirmative- 
ly appear  in  the  record,  and  if  they  do  not 
so  appear  the  appeal  must  be  dismissed. 
Railway  Company  v.  Jordan  (Ter.  Civ.  App.) 
83  S.  W.  1105;  Penn  Fire  Ins.  Co.  ▼.  Pound- 
ers (Tex.  Civ.  App.)  84  S.  W,  686. 

The  record  failing  to  show  jurisdiction,  the 
appeal  la  dismissed. 


GREEN  V.  EEGANS  et  al. 

(Court  of  Civil  Appeals  of  Texas.     Feb.  27, 

1909.) 

1.  TBIAL   ({  287*)— INSTBUOTIONS— BUBDBK  OF 

Pboof. 

An  instmction  that  tbe  burden  of  proof 
la  on  plaintiff  to  establish  to  the  Jury's  reason- 
able satisfaction  by  a  preponderance  of  tbe  evi- 
dence the  allegations  in  his  petition  is  erroneous, 
because  imposing  on  plaintiff  a  greater  burden 
than  tbe  establishment  of  his  cause  by  a  pre- 
ponderance of  the  evidence. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  i  651;    Dec  Dig.  {  237.»] 

2.  Tbiai.  (t  253*)  —  InsiBDOTions— loNOBino 
Issues. 

An  instruction  in  an  action  for  the  pos- 
session  of  mules,   requiring   a   verdict  for  de- 
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fendant  vnleBs  defendant  aathorized  his  ion  to 
enter  into  an  agreement  with  plaintiff  whereby 
the  latter  retained  title  to  the  property  for  the 
security  of  a  debt,  was  miBleadinK,  because  ig- 
noring the  issue  of  ratification,  of  which  there 
was  evidence. 

IKd.  Note.— For  other  casea,  see  Trial,  Cent 
Dig.  i  ttlS;   Dec  Dig.  |  258.*] 

Appeal  from  Taylor  County  Court;  T.  A. 
Blediiue,  Judge. 

Action  by  W.  L.  Green  against  J.  H. 
Kegaus  and  another.  From  a  Judgment  tor 
dei.endant8,  plaintiff  appeals.  Reversed  and 
remanded. 

Wagstall  &  Davldsoii,  for  appellant  Hard- 
wicke  &  Hardwlcke  and  W.  H.  Cliett,  for 
appellees. 

SPEER,  J.  AppeUant  Instituted  this  suit 
to  recover  from  appellees  the  title  and  pos- 
session of  two  certain  mules,  and  from  an 
adverse  decision  has  appealed. 

The  cause  will  be  reversed  for  the  error 
of  the  court  contained  In  the  following 
charge  on  the  burden  of  proof:  "The  burden 
of  proof  Is  upon  the  plaintltt  to  establish 
to  your  reasonable  satisfaction  by  a  pre- 
ponderance of  the  evidence  the  material' 
allegations  of  bis  petition,  and  a  failure  to 
oo  so  will  entitle  the  defendants  to  your  ver- 
dict" It  Is  quite  well  established  tuat  the 
use  of  any  expressions  fairly  Imposing  upon 
the  plaintiff  a  greater  burden  than  the  es- 
tablishment of  his  cause  of  action  by  a  pre- 
ponderance of  tue  evidence  Is  erroneous.  Tbe 
use  of  tbe  words  "satisfy"  and  "satisfaction" 
in  this  connection  has  been  especially  con- 
demned. Prather  t.  Wllklns,  08  Tex.  187,  4 
S.  W.  252;  Balnes  ▼.  Ullmann,  71  Tex.  529, 
9  S.  W.  543;  Wallace  t.  Berry,  83  Tex.  328, 
18  S.  W.  594. 

We  are  also  Inclined  to  the  view  that  the 
charge  complained  of  in  appellant's  first  as- 
signment of  error,  requiring  a  verdict  in  ap- 
pellees' favor  unless  tbe  Jury  found  from 
tbe  evidence  that  appellee  ivegans  authorized 
bis  sou  to  enter  into  the  arrangement  with 
appellant  whereby  appellant  retained  the  ti- 
tle to  tbe  mules  for  tbe  security  of  tbe 
amount  due  to  the  Belcher  Land  Mortgage 
Company,  was  misleading,  in  that  It  tended 
to  exclude  from  tbe  consideration  of  the 
Jury  the  effect  to  be  given  to  appellee  Ke- 
gans'  acceptance  of  the  services  of  bis  son — 
1.  e.,  the  issue  of  ratification. 

In  reversing  the  case,  however,  we  call 
attention  to  Crews  v.  Harlan,  99  Tex.  98, 
87  S.  W.  656,  wherein  a  transaction  In  no 
essential  respect  different  from  the  one  under 
consideration  was  held,  under  article  3327, 
Rev.  St.  1895,  to  create  a  chattel  mortgage, 
rather  than  a  conditional  sate. 

I<or  tbe  error  above  indicated,  tbe  Judg- 
ment Is  reversed,  and  the  cause  remanded 
for  another  trial. 


BSTES  et  al.  v.  ESTES  et  at. 
(Court  of  Civil  Appeals  of  Texas.     March  24,. 

1909.) 
Appeai,  and  Ebbob  (J  387*)  —  Failube  to- 
Pebfect  Affkai/— Bonds. 

Where  parties  fail  to  execute  their  t>ond 
on  appeal  within  the  time  required  by  Rev.  St 
1895,  art  1387,  they  are  not  entitled  to  the 
benefits  of  the  statute  authorizing  the  Court 
of  Civil  Appeals  to  permit  a  party  to  file  » 
new  bond  in  lieu  of  a  defective  one. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {  2068;   Dec.  Dig.  |  387.*] 

Appeal  from  District  Court,  Bell  Oounty;^ 
John  M.  Furman,  Judge. 

Action  between  J.  W.  Estes,  Margaret 
Murphy,  W.  O.  Murphy,  and  others  and  Mrs. 
Florence  Estes  and  others.  From  the  Judg- 
ment, the  first-named  parties  appeal.  Oa 
motion  to  dismiss  appeal.  Appeal  dismissed, 
as  to  certain  appellants. 

Saunders  &  Saunders  and  Woodward  9^ 
Baker,  for  appellants.  Tyler  &  Tyler  and 
A.  L.  Curtis,  for  appellees. 

FISHER,  C.  J.  The  clerk  of  the  court  be- 
low fixed  the  probable  costs  of  the  court 
below  and  of  this  court  and  Supreme  Court 
at  $150.  The  appeal  bond  is  only  for  tbe 
sum  of  $150,  and  therefore  not  double 
amount  of  the  probable  costs  as  fixed  by  the- 
clerk,  as  required  by  article  1400,  Rev.  St 
1895.  There  are  also  some  objections  to  the 
bond  In  that  it  does  not  correctly  describtt 
the  Judgment  appealed  from  and  in  some 
particulars  mlsdescrlbes  same.  This  will 
doubtless  be  corrected  in  the  new  bond  to 
be  given  by  tbe  appellant,  who  is  allowed  by 
our  order  to  file  same. 

The  district  court  of  Bell  county,  from 
which  this  case  Is  appealed,  may  remain  la 
session  more  than  8  weeks,  and  did  in  fact 
remain  in  session  at  the  term  at  which  case 
was  tried  about  13  weeks.  Consequently  the 
time  in  which  the  appeal  should  be  perfect- 
ed, is  governed  by  the  latter  part  of  article 
1387,  Rev.  St  1895,  which  Is  to  tbe  effect 
that,  when  court  may  continue  In  session 
more  than  8  weeks,  the  bond  shaU  be  filed 
within  20  days  after  notice  of  appeal  if  the 
party  taking  the  appeal  resides  In  the  coun- 
ty, and  within  30  days  If  he  resides  out  of 
the  county.  Notice  of  appeal  by  appellant 
was  given  on  March  31,  1908,  and  the  ap- 
peal l)ond  was  filed  and  approved  April  21, 
1908.  This  statement  shows  that  the  appeal 
bond  was  not  filed  within  the  time  required 
by  law  by  those  appellants  residing  in  the 
county,  who  from  the  pleadings  are  shown 
to  l>e  appellants  J.  W.  Estes,  Margaret  Mur- 
phy, and  her  husband,  W.  G.  Murphy,  but 
was  filed  in  time  by  appellant  C.  P.  Estes, 
who  resides  in  Coleman  county;  and  he  Is 
allowed  20  days  from  this  date  la  which  to 
execute  and  present  to  this  court  a  new 
bond,  in  double  tbe  amount  of  costs  fixed  by 
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the  derk,  with  a  certificate  of  the  clerk  to 
the  effect  that  the  sureties  are  good  for  the 
amount  and  have  property  sufficient  to  se- 
coic  bond  subject  to  execution  over  and 
above  all  exemptions.  It  is  suggested  that 
bond  correct  the  other  defects  pointed  out 
in  the  motion.  As  to  appellants  J.  W.  Estes, 
Margaret  Murphy,  and  her  husband,  W.  G. 
Murphy,  the  appeal  will  be  dismissed,  as  re- 
quested by  appellees  in  their  motion.  Fail- 
ing to  perfect  their  appeal  within  the  time 
required  by  law  for  executing  a  bond,  they 
are  not  entitled  to  the  benefits  of  statute 
that  authorizes  this  court  to  permit  a  party 
to  file  a  new  bond  In  lieu  of  one  that  is  de- 
fective. 

Appeal  dismissed  as  to  J.  W.  Estes,  Mar- 
garet Murphy,  and  W.  Q.  Murphy.  C.  P. 
Estes  Is  given  20  days  from  this  day  to  file 
new  bond;  otherwise,  appeal  will  be  dis- 
missed. 


TEXAS  CENT.  R.  CO.  v.  WATSON. 

(Coort  of  Civil  Appeals  of  Texas.     March  20, 
1909.) 

1.  Cabbizbs  (I  177*)— INJUBT  TO  Freight— 

tiIABIL,]TT. 

A  carrier  of  freight  is  only  liable  for  injury 
tliereto  resulting  from  its  own  negligence. 

[EA.  Note.— For  other  cases,  see  Carriers, 
Cent.  Dig.  {{  775-803 ;   Dec.  Dig.  f  177.*] 

2.  Cakkiebs   (i  185*)— Injt;bt  to  Fbeioht— 
SCCCESSIVE  Cabbucbs. 

Where  freight  transported  by  sucoessive 
carriers  is  injured  en  route,  the  presumption  is 
that  the  injury  occurred  on  the  line  of  the  last 
carrier. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  U  835-842;    Dec.  Dig.  t  185.*] 

3.  Cabbxbbs  (f  137*)- JNJUBT  to  Fbeioht— 
Measube  or  Dahaqes — Instbuotions. 

An  instruction,  in  an  action  against  a  car- 
rier for  injuries  to  freight,  that  the  measure  of 
damages  is  the  difference  in  the  value  of  the 
goods  in  the  condition  in  which  they  were  de- 
livered and  their  value  if  delivered  in  good  or- 
der, is  erroneous,  as  leading  the  jury  to  include 
injuries  necessarily  incident  to  the  shipping  of 
the  goods,  wliile  the  carrier  is  liable  only  for 
the   injury    resulting   from    its   negligence. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Dec.  Dig.   i   1S7.»] 

4.  Cabbieba  (S  13o*)— Injcbies  to  Fbeioht— 
Measube  of  Damages. 

The  measure  of  a  shipper's  damages  for 
injuries  to  freight  is  the  difference  in  the  value 
of  the  goods  in  the  condition  in  which  they 
were  ddivered  at  their  destination  and  the 
condition  they  would  have  been  in  had  there 
been  no  negligence  of  the  carrier,  and  in  de- 
termining these  values  the  values  at  the  point  of 
destination  must  be  used. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent.  Dig.  {{  699-C04;    Dec.  Dig.  |  135.*] 

Appeal  from  Jones  County  Court;  Jas.  P. 
Stlnson,  Judge. 

Action  by  J.  B.  Watson  against  the  Texas 
Central  Railroad  Company.  From  a  judg- 
ment for  plaintiff,  defendant  appeals.  Re- 
versed and  remanded. 


Thomas  &  Chapman,  for  appellant 
nold  &  Arnold,  for  appellee. 


Ar- 


SPEER,  J.  Appellee  recovered  a  Judgment 
against  appellant  for  damages  to  certain 
household  goods  shipped  by  blm  over  the 
line  of  appellant  and  a  connecting  carrier 
from  Llano  to  Stamford.  At  Stamford  the 
goods,  or  a  portion  of  them,  were  received 
by  appellee  and  again  shipped  over  another 
line  of  railroad  to  Anson.  The  damages  re- 
covered covered  certain  articles  of  the  goods 
that  were  lost  and  damages  for  injuries  to 
the  balance. 

Complaint  Is  made  of  the  following  para- 
graph of  the  court's  charge:  "You  are  there- 
fore charged  that  If  you  find,  from  a  pre- 
ponderance of  evidence  before  you  In  this 
case,  that  J.  B.  Watson,  plaintiff,  shipped 
over  the  line  of  railway  of  defendant,  Texas 
Central  Railroad  Company,  the  household 
goods  alleged  to  have  been  shipped,  and 
you  further  find  that  said  goods,  or  any  of 
them,  were  damaged,  lost,  or  destroyed,  U 
they  were  damaged,  lost,  or  destroyed,  you 
will  find  for  plaintiff  such  sum  as  you  may 
believe  him  entitled.  If  any,  not  exceeding  the 
amount  sued  for;  and  unless  you  so  believe, 
you  will  find  for  defendant."  It  will  be  seen 
from  this  charge  that  the  Jury  were  author-' 
ized  to  find  for  appellee  if  the  goods  were 
shipped  over  the  line  of  appellant  and  were 
subsequently  lost  or  damaged,  regardless  of 
whose  fault  caused  such  loss  or  damage,  or, 
indeed,  whether  the  loes  was  caused  through 
the  fault  of  any  one.  Appellant,  of  course, 
would  only  be  liable  for  damages  resulting 
from  its  own  negligence.  Besides,  as  already 
stated,  the  goods  were  transported  over  the 
line  of  anotuer  carrier  before  they  finally 
reached  the  hands  of  appellee,  and  as  to  the 
damaged  goods  delivered  to  him  the  pre- 
sumption is  that  the  last  carrier  was  liable. 
F.  W.  &  D.  C.  Ry.  Co.  V.  Shanley,  36  Tex. 
Civ.  App.  291,  81  S.  W.  1014;  Tex.  &  Pac 
Ry.  Co.  V.  Capper,  38  Tex.  Civ.  App.  61,  84 
S.  W.  694. 

The  charge  also  imposed  too  great  a  bur- 
den on  appellant  with  respect  to  the  measure 
of  damages ;  the  language  used  being  as  fol- 
lows: "And  in  case  of  damage  to  goods  the 
measure  of  damages  is  the  difference  in  the 
value  of  the  goods  in  the  condition  In  which 
they  are  received  and  the  value  of  such 
goods  if  received  in  good  order."  This 
charge  is  calculated  to  cause  the  jury  to  in- 
clude in  their  estimate  of  damoges  injuries 
necessarily  incident  to  the  shipping  of  the  . 
goods,  while  the  carrier  would  be  liable  only 
for  those  Injuries  resulting  from  its  neg- 
ligence. Tex.  &  Pac.  Ry.  Co.  ▼.  Stewart 
(Tex.  Civ.  App.)  114  S.  W.  414. 

The  measure  of  appellee's  damages  will 
be  the  difference  in  the  value  of  his  house- 
hold goods  In  the  condition  in  which  they 
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were  delivered  to  him  at  Stamford,  and  the 
eondltlon  they  would  have  been  in  had  there 
been  no  negligence  on  the  part  of  appellant; 
and  in  determining  these  values  the  Stam- 
ford values  should  be  osed,  and  hot  those 
of  Llano. 

For  these  errors,  the  Judgment  Is  reversed, 
and  the  cause  remanded  for  another  trial. 


ALLBN  r.  FLBCK. 

<Court  of  Civil  Appeals  of  Texas.    March  20, 
1009.) 

1.  Appeai.  and  Ebbob  (I  216*)— iNBTBiranoNS 
— Objections  Waived. 

A  party  failing  to  request  an.  instruction  on 
a  particular  point  supported  by  evidence  can- 
not complain  of  the  failure  of  the  court  to  give 
■uch  an  instruction. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Dec  Dig.  |  216;*  Trial,  Cent.  Dig.  f 
«27.] 

2.  Pabtnebbhif  ({  199*)— Debts  Dux  Fibic— 
Action  s— P  abtiks. 

In  a  suit,  to  collect  a  debt  due  to  a  firm, 
all  partners  in  interest,  except  dormant  part- 
ners, are  necessary  parties  plaintiff. 

[Ed.  Note.— For  other  cases,  see  Partnership, 
Cent.  Dig.  {}  362-368;    Dec  Dig.  |  199.*]  • 

8.  Pabtnebship  (I  216*)— FiBU  Cladis— Ac- 
tions—Evidence. 

A  partner  suing  on  a  firm  claim,  and  al- 
leging uiat  his  copartner,  equally  interested  in 
the  firm,  had  transferred  his  interest  in  the 
claim  to  the  partner,  must,  to  recover,  prove 
such   transfer. 

[Ed.  Note.— For  other  cases,  see  Partnership, 
Dec.  Dig.  I  216.*] 

Appeal  from  District  Court  Wichita  Coun- 
ty; A.  H.  Carrlgan,  Judge. 

Action  by  Frank  Flecl:  against  R.  S.  Allen. 
From  a  judgment  for  plaintiff,  defendant  ap- 
peals.   Reversed  and  remanded. 

J.  T.  Montgomery,  for  appellant  L.  H. 
Mathls  and  HufC,  Barwlse  &  Huff,  for  appel- 
lee. 

DUNKLIN,  J.  Frank  Fleck  recovered  a 
Judgment  against  R.  S.  Allen  for  $2,000.57 
as  commissions  earned  In  negotiating  sales 
of  lands  for  Allen.  Plaintiff  alleged  in  his 
petition  that  Allen  employed  the  partnership 
firm  of  Fleck  &  Eblars,  composed  of  plaintiff 
and  T.  M.  Ehlars,  to  sell  lands  owned  by  Al- 
len situated  In  Wilbarger  and  Wichita  coun- 
ties, and  that  the  sales  made,  for  which  com- 
missions were  claimed,  were  made  by  said 
partnership;  that  the  members  of  said  firm 
were  equal  partners;  that  T.  M.  Ehlars  had 
transferred  to  plaintiff  all  his  interest  In  the 
commissions  claimed,  thus  vesting  In  plain- 
tiff the  entire  Interest  therein ;  but  upon  the 
trial,  no  evidence  was  offered  to  prove  such 
transfer.  Both  members  of  the  firm  of  Fleck 
&  Ehlars  resided  in  Little  Rock,  Mo.,  and 
the  sales  for  which  commissions  were  sought 
were  made  to  emigrants  from  Missouri.  Plain- 
tiff came  with  the  purchasers  and  the  nego- 


tiations conducted  in  Texas  on  the  part  of 
the  firm  were  by  lilm  exclusively. 

Appellant  contends  that  for  lack  of  proof 
of  a  transfer  to  plaintiff  of  Ehlars'  Interest 
the  Judgment  of  tbe  trial  court  should  be  re- 
versed. Plaintiff's  failure  to  make  this  proof 
was  made  one  of  the  gronnds  of  defendant's 
motion  for  new  trial,  which  was  overruled 
by  the  trial  court  and  in  this  ruling  we 
think  there  was  error  which  requires  «  re- 
versal of  the  Judgment.  Appellee  contends 
that  the  record  shows  that  the  trial  of  the 
case  was  upon  the  assumption  that  Fiecic 
alone  owned  the  claim  which  was  made  the 
basis  of  the  suit  and  that  as  appellant  fail- 
ed to  request  a  charge  to  the  jury  to  find  la 
his  favor  on  account  of  plaintlfiTs  failure  to 
prove  tbe  transfer  to  him  of  Ehlars'  interest 
appellant  has  waived  his  right  to  complain 
of  such  omission  of  proof.  To  support  this 
contention  numerous  cases  are  cited,  collated 
in  1  Oreen's  Digest  col.  854,  {  235,  announc- 
ing the  familiar  rule  that  a  party  falling  to 
request  InstructionB  to  tbe  Jury  on  a  partic- 
ular theory  supported  by  evidence  cannot 
complain  on  appeal  of  a  failure  of  the  court 
to  give  such  an  Instruction,  but  we  think 
these  authorities  are  not  applicable.  Nei- 
ther do  we  think  that  appellee's  contention 
is  sustained  by  the  cases  of  Pierson  v.  Tom, 
10  Tex.  145,  and  People's  Bldg.  &  Loan 
Ass'n  V.  Dailey,  17  Tex.  Civ.  App.  38,  42 
S.  W.  864.  In  the  case  of  Pierson  v.  Tom,  su- 
pra, plaintiff  recovered  judgment  for  certain 
personal  property,  and  proof  of  a  certain 
judgment  In  his  favor  rendered  in  another 
case  was  necessary  to  sustain  that  Judgment 
The  records  of  the  former  case  showing  the 
judgment  therein  rendered  were  tntrodnced 
in  evidence,  but  the  Judgment  itself  was  not 
read  to  the  Jury ;  and  this  failure  was  as- 
signed as  error  by  the  appellant  in  the  case. 
Affirming  the  judgment  the  court,  in  discuss- 
ing the  plaintUTs  failure  to  prove  that  he  had 
such  a  Judgment  said:  "Had  it  been  ques- 
tioned, a  reference  to  the  record,  a  part  if  noC 
all  of  which  was  in  evidence,  woold  have 
conclusively  settled  tbe  question."  In  the 
case  of  People's  Bldg.  &  Loan  Ass'n  ▼.  Dailey, 
supra,  the  association,  a  foreign  corporation, 
was  plaintiff  and  failed  to  make  proof  that 
it  had  a  permit  to  do  business  in  the  state. 
It  was  held  that  defendants,  who  did  not 
assign  such  failure  of  proof  as  error  in  their 
motion  for  new  trial,  and  who  failed  to  re- 
quest a  special  instmctlon  to  the  Jury  based 
thereon,  could  not  complain.  But  this  con- 
tention was  by  cross-assignment  of  error  by 
the  defendant  in  the  court  below  in  whose  fa- 
vor the  Judgment  was  rendered  and  which 
judgment  was,  on  appeal,  afiSrmed,  thus  ren- 
dering the  decision  of  the  question  unneces- 
sary to  a  disposition  of  the  case.  It  is  well 
settled  by  the  authorities  that  in  a  suit  to 
collect  e  debt  due  a  partnership  firm  all  the 
partners  in  interest  except  dormant  partners. 
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are  neceaaary  parties  plalntlffB.  In  the  case 
at  bar,  plaintiff  having  alleged  that  bla  for- 
mer partner  Eihlars  had  transferred  to  him 
all  hla  interest,  and  that  he  alone  owned  the 
daim,  one-half  of  which  was  formerly  owned 
by  Eblars,  to  sastain  a  recovery  by  him  for 
the  fall  amount  of  the  claim  acquired  by  the 
firm,  proof  of  such  transfer  to  him  of  Eih- 
lars' Interest  was  as  necessary  as  proof  of 
the  yalldlty  of  the  claim  Itself.  Rlcker  y. 
Schadt,  5  Tex.  Civ.  App.  460,  23  S.  W.  907; 
Speake  v.  Prewltt,  6  Tex.  252;  16  Ency.  Pi. 
&  Pr.  pp.  854,  855,  and  notes. 

Other  qnestlons  presented  in  appellant's 
Mef  win  not  likely  arise  upon  another  trial, 
and  a  discussion  of  them  Is  therefore  un- 
necessary. 

For  the  error  above  noted,  the  Judgment  of 
the  trial  court  Is  reversed,  and  the  cause  re- 
manded for  another  trial. 


HARGROVE  v.  COTHRAN, 
(Coart   of  Civil   Appeals  of  Texas.     Feb.   13, 

1909.     Rehearing  Denied  March  20,  1909.) 
L  N«w    Tbux    (I    119*)— MonoN— Time    to 

HAKB— DlSCBKTIOR  or  COBBT. 

ThoDgh  the  statnte  provides  that  a  motion 
for  a  new  trial  shall  be  filed  within  two  days 
after  judgment,  the  judge  trying  the  cause  has 
the  discretion  to  consider  a  motion  filed  after 
that  time. 

[Ed.  Note.— For  other  cases,  see  New  Trial, 
Cent.  Dig.  §  243 ;  Dec.  Dig.  t  119.*] 

Z.  Nbw  Tbiai.  (S  86*)— Gbounds— Abbkncb  of 

Pabtt  and  Cocnsex. 

Where,  in  support  of  a  motion  for  a  new 
trial  on  the  ground  that  defendant  and  his 
eovDSel  were  unavoidably  absent  at  the  trial, 
it  appeared  tliat  the  absence  of  the  counsel  was 
excusable  and  tliat  defendant,  who  bad  been  ill 
before  the  date  set  for  trial,  could  not  have 
employed  other  counsel  and  prepared  for  trial, 
the  dcnilal  of  a  new  trial  was  erroneous. 

[Bid.  Note.— For  other  cases,  see  New  Trial, 
Cent.  Dig.  §  173;   Dec.  Dig.  t  86.*] 

AK>eal  from  District  Court,  Montague 
Comity;  dem  B.  Potter,  Jndge. 

Action  by  T.  J.  Cotbran  against  Walker 
Hargrove.  From  an  order  denying  a  new 
trial  after  judgment  for  plaintiff,  defendant 
appeals.  Judgment  reversed,  and  cause  re- 
manded. 

Grabam  &  Williams,  for  appellant  J.  A. 
Templeton  and  W.  S.  Jameson,  for  appellee. 

DUNEIilN,  J.  From  a  judgment  In  favor 
of  T.  J.  Cotbran  against  Walker  Hargrove, 
rendered  by  the  district  court  of  Montague 
county,  the  defendant  has  appealed.  Dur- 
ing an  altercation  between  the  defendant 
and  John  Adams,  city  marshal  of  Bowie,  the 
defendant's  pistol  was  discharged,  the  bullet 
therefrom  wounding  T.  J.  Cotbran  In  the 
foot,  and  the  judgment  rendered  was  for 
damages  for  this  injury.  The  case  was 
tried  without  a  jury.  In  the  absence  of  de- 
fendant and  his  counsel,  whom  he  had  em- 


ployed to  represent  him,  and  who  bad  filed 
an  answer  to  the  plaintiff's  petition.  On  the 
third  day  after  rendition  of  the  judgment, 
defendant  filed  his  motion  for  a  new  trial, 
and  later  amended  the  motion.  The  grounds 
upon  which  the  motion  was  based  were  that 
defendant  and  his  counsel  were  both  un- 
avoidably prevented  from  being  present  at 
the  trial  by  illness,  and  the  motion  alleged 
facts  which  It  appeared  he  could' prove,  and 
which  constituted  a  meritorious  defense  to 
plaintiff's  suit.  The  excuse  given  for  the 
defendant's  absence  was  controverted  by 
plaintiff,  and  the  motion  was  overruled  by 
the  court,  who  filed  findings  of  fact  and 
conclusions  9f  law  In  support  of  the  ruling, 
and  upon  this  ruling  appellant  has  assigned 
error.  The  trial  was  In  Montague,  the  de- 
fendant resided  In  Ft.  Worth  at  the  time, 
while  his  counsel  resided  In  Amarlllo. 

The  court  found  that  the  absence  of  de- 
fendant's counsel  was  caused  by  the  serious 
illness  of  one  of  bis  family,  and  was  excus- 
able. A  further  finding  by  the  court,  bow- 
ever,  was  that  prior  to  the  date  set  for  the 
trial  defendant  had  been  111,  but  on  that  day 
he  could  have  been  present  at  court,  and 
that  he  did  not  use  that  care  he  should  have 
used  to  obey  the  process  of  court  The  afll- 
davlt  of  the  defendant  in  support  of  the 
motion  was  to  the  effect  that  he  was  too 
ill  to  make  the  trip  to  Montague  to  attend 
court,  and  attached  to  the  motion  was  a 
certificate  to  the  same  eJFect,  signed  by  his 
attending  physician  In  Ft  Worth,  but  plain- 
tiff Introduced  evidence  showing  that  de- 
fendant went  from  Ft  Worth  to  Weather- 
ford  the  day  before  the  trial,  and  this  evi- 
dence was  the  basis  of  the  court's  finding 
that  defendant  could  have  been  present -at 
the  trial.  If  defendant  bad  reached  Mon- 
tague In  time  for  the  trial,  after  learning 
that  his  Attorney  would  not  be  present,  it 
would  have  been  too  late  to  employ  other 
counsel  and  duly  prepare  for  trial  on  the 
day  set  and  doubtless  the  court,  after  learn- 
ing of  the  cause  of  the  attorney's  absence, 
would  have  granted  a  new  trial. 

Appellee  contends  that,  as  the 'motion  for 
new  trial  was  not  filed  within  two  days  aft- 
er the  judgment  the  same  should  not  have 
been  considered;  but  this  contention  is  over- 
ruled. While  the  statute  provides  that  a 
motion  for  a  new  trial  shall  be  filed  within 
two  days  after  rendition  of  the  judgment 
it  is  well  settled  by  the  decisions  of  our  Su- 
preme Court  that  the  judge  trying  the  case 
has  the  discretion  to  consider  a  motion  filed 
after  the  expiration  of  that  period,  and  in 
this  Instance  It  does  not  appear  that  this 
discretion  was  improperly  exercised.  George 
V.  Taylor,  65  Tex.  99. 

We  think  the  court  erred  in  overruling  ap- 
pellant's motion  for  a  new  trial,  and  for  this 
error  the  judgment  Is  reversed,  and  the 
cause  remanded. 
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(To. 


e:etstonb  Mnxs  co.  ▼.  chambers. 

(Court  of  Civil  Appeals  of  Texas.     March  17, 
1906.    Rehearing  Denied  April  14,  1909.) 

1.  MA3TXB  AND  SEBVANI  (|  180*)— "RAH.- 
BOAD." 

The  word  "railroad,"  as  used  in  Saylea' 
Ann.  Civ.  St  1897,  art.  4560h,  prescribine  what 
railroad  employes  are  fellow  servants  with  each 
other,  includes  a  logging  railroad  operated  by  a 
coriwration  solely  to  carry  its  own  liunber  from 
the  woods  to  its  sawmill. 

[Ekl.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  {  360;    Dec  Dig.  {  ISO.* 

For  other  definitions,  see  Words  and  Phrases, 
VOL  7,  pp.  5899-5908;    vol.  8,  pp.  7777-7778.] 

2.  Masteb  and  Sbbtant  ({  181*)— Railboads 
— "Fbllow  Sbbvants"— Who  Abk. 

One  employed  by  a  lumber  company  to  cut 
and  scale  timber  was  not  a  fellow  servant  of 
employ&a  operating  a  logging  train  within  the 
statute. 

[Bid.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  {g  369,  370;  Dec.  Dig.  { 
181.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  8,  pp.  2716-2730;   vol.  8,  p.  7662.] 

3.  Masteb  and   Sebvant  (g  289*)— Loooinq 

RAIIAOADB  —  INJVBT     to     BMPLOTfi  —  CON- 
TBIBUTOBT    NEOLIOENCE— JUBT    QUESTION. 

Whether  one  employed  by  a  lumber  com- 
pany to  cut  and  scale  timber  was  guilty  of  con- 
tributory negligence  in  being  on  the  engine  of  a 
logging  train  when  injured  in  a  collision  held, 
under  the  evidence,  a  jury  question. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Dec.  Dig.  |  289.*] 

4.  Appbai.  and  Ebbob  ((  742*)— ASSiaNKBNTS 
OF  E^BBOB— PBESEltTATION- TEOHNICAI.  IN- 
BUrFICIENCT. 

The  Court  of  Civil  Appeals  will  not  refuse 
to  consider  an  assignment  of  error  complaining 
of  an  instruction  merely  because  the  point  is 
not  presented  in  the  brief  by  such  proposition 
as  is  contemplated  by  the  rules. 

[Ed.  Note. — For  other  cases,  see  Api>eal  and 
BrVor,  Cent  Dig.  §  8000 ;   Dec.  Dig.  ]  742.*] 

5.  Appeal  and  Ebbob   (|   1068*)  —  Ebbob — 

PBESUUFTION  op  PBEJT7DICE. 

Error  in  an  instruction  authorizing  double 
recovery  of  damages  is  presumptively  prejudi- 
cial, and  cannot  be  held  harmless  because  of  the 
small  amount  of  damages  awarded. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  i  4228;    Dec.  Dig.  f  1068.*] 

Appeal  from  Montgomery  Connty  Court; 
S.  A.  McCall,  Judge. 

Action  by  George  W.  Chambers  against 
the  Keystone  Mills  Company.  Judgment  for 
plaintiff,  and  defendant  appeals.  Reversed 
and  remanded. 

O.  W.  Nugent-  and  W.  N.  Foster,  for  appel- 
lant   Williams  8c  Raid,  for  appellee. 

•  NEILL,  J.  This  suit  was  brought  by  ap- 
pellee against  appellant  to  recover  damages 
for  personal  Injuries  alleged  to  have  been 
caused  by  defendant's  negligence.  The  plain- 
tiff alleged  that  in  September,  1907,  the  de- 
fendant, in  connection  witb  its  sawmill,  op- 
erated a  tram  railway  for  the  purpose  of 
hauling  logs  to  Its  mill  and  carrying  its  em-' 
ploySs,  engaged  In  cutting  and  scaling  tim- 


ber, to  and  from  their  worit;  that  plaintiff 
was  one  of  such  empIoySs;  that  be  was  on 
the  train  used  by  the  company  for  so  carry- 
ing its  employes  to  and  from  their  'work, 
when  several  cars  of  a  logging  train  on  an 
upgrade  beyond  were,  by  defendant's  serv- 
ants operating  such  train,  negligently  cut 
loose  and  permitted  to  come  In  violent  col- 
lision with  the  one  plaintiff  was  on,  where- 
by he  was  injured,  etc.  The  plaintiff  recov- 
ered a  judgment  for  $750. 

Appellant  urges  by  a  number  of  assign* 
ments  that  neither  the  allegations  nor  the 
evidence  show  a  right  of  recovery,  becanse 
it  appears  therefrom  that  plaintifTs  Injuries 
were  caused  by  a  fellow  servant  We  cannot 
sustain  the  contention.  Article  4o60h,  Sayles' 
Ann.  Civ.  St.  1897,  provides  who  of  the  serv- 
ants of  those  operating  a '  railroad  are  fel- 
low servants  with  each  other,  and  that  those 
who  do  not  come  within  the  provisions  of 
the  article  shall  not  be  considered  fellow 
servants.  The  word  "railroad,"  as  used  In 
the  article,  includes  a  logging  railroad  op- 
erated by  a  corporation  solely  for  the  pur- 
pose of  carrying  its  own  lumber  from  the 
woods  to  its  sawmill.  Lumber  Co.  v.  Tay- 
lor (Tex.  Civ.  App.)  87  S.  W.  359;  Cunning- 
ham T.  Neal  (Tex.)  107  S.  W.  539,  15  Ia  R. 
A.  (N.  S.)  479.  It  is  Clear  that  plaintiff  and 
the  servant  of  defendant  who  cut  from  the 
train  the  cars  which  collided  with  the  train 
plaintiff  was  on  were  not  in  contemplation 
of  the  article  referred  to  fellow  servants. 
We  therefore  overrule  all  the  assignments- 
of  error  under  which  such  contention  Is 
urged.  Whether  plaintiff  was  guilty  of  con- 
tributory negligence  in  l>elng  on  the  engine 
at  the  time  of  the  collision  was  purely  a 
question  of  fact,  to  be  determined  by  the 
jury  from  the  evidence  and  attending  dr- 
ciunstances. 

Upon  the  ground  that  It  permits  a  double 
recovery,  complaint  Is  made  of  this  para- 
graph of  the  court's  charge:  "The  court 
erred  in  paragraph  13  of  his  general  charge, 
wherein  the  jury  was  Instructed:  'If  you 
And  for  the  plaintiff,  it  will  be  your  duty  to- 
assess  his  damages  at  such  sum  as  you  be- 
lieve will  be  a  fair  and  reasonable  compensa- 
tion to  him  for  such  physical  injuries,  if  any,, 
and  such  physical  and  mental  suffering.  If  any, 
as  the  plaintiff  received  or  sustained  by  rea~ 
son  of  being  run  upon  or  against  by  the  log 
cars  of  said  defendant;  and  in  estimating  such 
damages.  If  you  find  any  damag;e,  which  the 
plaintiff  has  sustained.  If  you  find  any,  you 
will  consider  bodily  and  mental  pain  endur- 
ed by  plaintiff.  If  any,  and  probable  future- 
loss  that  will  result  to  him  from  such  In- 
juries, If  any,  and.  If  you  believe  from  the 
evidence  that  the  plaintiff  received  Injurles- 
of  a  permanent  character,  you  can,  in  deter- 
mining what  amount  of  damages  you  will  as- 
sess, take  that  fact  into  consideration,  as 
well  as  the  time  it  took  to  recover,  if  be  has 
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recovered,  or  may  probably  take  time  to  re- 
cover therefrom,  If  you  find  he  has  not  al- 
ready recovered;  and  in  addition  thereto.  If 
you  find  for  plalntlfT,  you  will  find  for  such 
8um  as  plaintiff  was  compelled  to  spend,  not 
to  exceed  $100,  as  you  believe  to  be  fair  and 
reasonable,  for  such  medical  treatment,  if 
you  And  that  such  medical  treatment  was 
necessary,  and  such  charges  reasonable ;  and 
if  you  find  that  plaintiCF  necessarily  lost  any 
time  from  his  business  by  reason  of  bis  in- 
jniiea,  if  any  yon  find,  then  you  will  also 
find  such  farther  sum  as  you  believe  will  be 
a  fair  and  reasonable  compensation  to  plain- 
tiff for  time  so  lost  or  that  may  hereafter  be 
lost,  if  any,  provided  that  the  whole  amount 
of  damages  you  so  find  and  assess.  If  any, 
shall  not  exceed  the  amount  of  $1,000.' "  It 
was  conceded  by  api)ellee's  counsel  on  oral 
argument  that  the  charge  is  obnoxious  to  the 
objection,  in  that  it  authorizes  compensation 
for  the  time  it  might  take  plaintiff  to  recov- 
er, and  also  for  the  time  he  might  hereafter 
lose  from  bis  business.  But  he  contends 
that  the  assignment  should  not  be  consider- 
ed because  the  point  is  not  presented  in  ap- 
pellant's brief  by  such  a  proposition  as  is 
contemplated  by  the  rules ;  and,  if  consider- 
ed. It  is  apparent  from  the  small  amount  of 
damages  awarded  that  it  did  not  affect  the 
verdict  We  cannot  sustain  either  conten- 
tion. It  would  be  carrying  a  purely  technical 
objection  to  its  extremity  to  uphold  the  first ; 
and  presuming  against  the  presumption  that 
such  an  error  must  be  regarded  as  preju- 
dicial, unless  it  clearly  appears  to  the  con- 
trary, to  sustain  the  second. 

On  account  of  the  error  indicated,  the 
Judgment  is  reversed,  and  the  cause  re- 
manded. 


TEXAS  &  N.  O.  R.  CO.  v.  GBIGEIR.t 

(Conrt   of   Civil   Appeals  of  Texas.     Feb.  24,' 
1009.     On  Rehearing,  March  81,  1909.) 

1.  Evidence  (t  471*)— AnmssiBiLiTr— Opir- 
ions. 

Witness'  statement  that  he  was  using  a  re- 
volving saw  in  "the  usual  and  customary  man- 
ner" was  a  statement  of  fact  and  not  of  opinion. 
[Ed.    Note.— For   other  cases,    see   Evidence, 
Dec  Dig.  I  471.»] 

2.  Masteb  aitd  Sebvant  (§  293*)— InjtniT  to 

EUFIATft— INSIBUCTIONS  — CONFOBMITT    TO 
Pl.BADIlfO. 

In  an  action  for  injury  to  a  minor  employ^ 
while  operating  a  revolving  saw,  allegations  of 
dangers  in  using  tlie  saw  connected  with  speci- 
fied defects,  tliat  tbongh  inexperienced  he  did 
not  know  of  the  defects  and  aangers,  that  the 
employer  by  nsing  ordinary  care  would  have 
known  thereof,  tliat  the  emi>loyer  knew  of  the 
employes  yonth  and  inexperience  and  failed  to 
warn  him  of  the  defects  and  dangers,  justified 
en  instmction  that  the  employer  was  bound  to 
use  ordinary  care  to  instruct  an  employe  as  to 
the  particular  perils  of  the  employment  and  the 
means  of  avoiding  them,  and  where  the  em- 
l>loyer  knows,    or  by   ordinary   care   ought   to 


know,  that  the  same  are  unknown  to  the  enn 
ployg,  and  where  the  means  of  avoiding  them 
would  not  be  obvious  to  an  inexperienced  person 
of  ordinary  intelligence  without  such  instruc- 
tion, that  if,  in  such  circumstances,  the  em- 
ployer fails  to  use  ordinary  care  so  to  instruct 
an  inexperienced  employe,  and  such  failure  prox- 
imately causes  injury  to  the  employe,  the  em- 
ployer is  liable,  unless  the  employi  has  other- 
wise become  informed  of  such  perils  and  how 
to  avoid  them,  or  unless  he  lias  in  some  man- 
ner negligently  contributed  to  the  injury. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Dec.  Dig.  t  298.*] 

3.  Masteb  and  Sebvant  (|  293*)— Injubt  to 
Employ^— INSTBUCTIONB. 

The  instruction  was  not  erroneous  as  bas- 
ing the  employer's  negligence  on  its  failure  to 
use  ordinary  care  to  warn  the  employe,  regard- 
less of  knowledge  or  means  of  knowledge  of  the 
danger,  since  the  clause  "in  such  circumstances" 
makes  the  preceding  part  of  the  instruction  the 
basis  for  what  follows. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Dec.  Dig.  §  293.*] 

4.  Appeal  and  Ebbob  ({  882*)— Irtitbd  Eb- 

BOB. 

Error,  in  a  personal  injury  action  against 
an  employer,  in  authorizing  recovery  on  a  the- 
ory not  pleaded,  is  not  ground  for  reversal, 
where  defendant  induced,  or  contributed  to,  the 
error  by  requesting  charges  embodying  such 
theory. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  {  3602 ;   Dee.  Dig.  f  882.*] 

5.  Masteb  and  Sebvant  ({  293*)— Injubt  to 
B  MPLOTi— I  NSTBUCTi  o  Ns— Consistency  . 

In  an  action  against  an  employer  for  in- 
jury to  an  employe  caused  by  a  revolving  saw, 
an  instruction  that  if  plaintiff  was  not  inex- 
perienced at  that  work  and  ignorant  of  its  perils 
and  how  to  avoid  them,  or  defendant  did  not 
know  that  such  perils  were  unknown  to  plain- 
tiff, or  ought  to  have  been  unknown  to  bim  in 
using  ordinary  care,  or  if  defendant's  agent  did 
not  fall  to  use  ordlnarv  care  in  not  instructing 
him  of  such  perils  and  how  to  avoid  them,  or 
if  the  jury  did  not  believe  that  but  for  sncb 
failure  the  injury  would  not  have  happened, 
plaintiff  could  not  recover,  was  not  inconsistent 
with  an  instruction  that  if  plaintiff  was  injured 
at  the  time  and  place  and  substantially  in  the 
manner  as  alleged,  if  the  machine  was  defective 
in  a  specified  respect  producing  the  injury,  and 
if  permitting  the  machine  to  remain  in  sucb 
condition  was  negligeut,  and  such  negligence 
proximately  caused  the  injury,  plaintiff  could 
recover,  unless  he  assumed  the  risk  or  was 
gnilty  of  contributory  negligence. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Dec.  Dig.  {  293.*] 

6.  Masteb  and  Sebvant  (8  108*)— Injtjbt  to 
EupLOTfi— Defective  Macbinebt— Liabii.- 
rrr  of  B^cploteb. 

Any  employe,  regardless  of  his  experience, 
can  recover  for  damages  caused  by  defective 
machinery  given  him  to  use.  if  the  defect  was 
due  to  the  employer's  negligence  and  proximate- 
ly causes  the  injury,  if  It  was  not  an  assumed 
risk,  and  there  was  no  contributory  negligence. 
[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  {  203;   Dec  Dig.  {  108.*! 

7.  TBIAL    (8    2e0*)— INSTBUCTIONS— RETUBAIf— 

Mattbb  Oovbbed. 

An  instruction  covered  by  the  charge  is 
properly  refused. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  IS  651-659;    Dec.  Dig.  J  260.*] 
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8.  Masteb  akd  Skbtart  (|  284»)— DMreonvs 

MaCRINEBT — CONSTBUCTIVB    KNOWLEDOB. 

An  employs  is  not  chargeable  with  knowl- 
edge of  defects  in  machinery  merely  because  the 
use  of  ordinary  caie  would  disclose  them. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  |{  684^686,  706-709;  Dec. 
Dig.  I  ^'l 

9.  Mastek  and  Sestant  ({  293*)— Irjttbt  to 

MiNOB    BifPLOTft— IWaTKTJCTIONS. 

An  instruction,  in  an  action  against  an 
employer  for  injury  to  a  minor  employ^,  that  an 
employer  need  not  furnish  absolutely  safe  ma- 
chinery, being  merely  required  to  use  ordinary 
care  to  provide  safe  machinery,  and  that  hence 
if  a  part  of  the  machine  in  question  had  lost 
motion,  but  tliat  it  was  necessary  in  the  opera- 
tion of  the  machine  and  could  not  have  been 
avoided  by  defendant  in  the  use  of  ordinary 
care,  plaintiff  could  not  recover,  was  properly 
refused  for  ignoring  the  theory  of  his  youth  and 
inexperience. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Dec.  Dig.  8  293.*] 

10.  Damages  (J  130*)  —  Person ai,  Injtjbt  — 

BXCEBSITK  RECOTEBY. 

A  recovery  of  $10,000  for  Injury  to  the 
right  hand  of  a  minor  employed  as  a  chisel  mor- 
tiser,  caused  by  his  liand  being  caught  by  a 
tevolving  saw,  was  excessive  by  $4,000. 

[Ed.  Note.— For  other  cases,  see  Damages, 
Gent.  Dig.  |  861 ;    Dea  Dig.  {  130.*] 

On  Rehearing. 

11.  Masteb  and  Sebvant  (t  295*)— iHJtJBT  to 
BlMPLOTfc— Liability  of  Employeb. 

Where  an  employe  sued  for  injury  caused 
by  a  revolving  saw  on  the  theory  that  it  was 
caused  by  dangers  arising  from  defects  in  the 
machine,  the  employer  had  the  right  to  plead 
specially  and  to  have  the  jury  instructed  that, 
if  plaintiff's  injuries  resulted  from  risks  and 
dangers  incident  to  the  operation  of  the  saw, 
he  could  not  recover. 

•    [Ed.  Note. — FoD  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  Si  1168-1179;    Dec.  Dig.  f 

12.  WOBDB  AND   PhBA8R»— "PEBMIITINa." 

The  term  "permitting"  presuppooes  the  idea 
of  knowledge. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  vol.  6,  pp.  5315-5318;  vol.  8,  p. 
7752.] 

Appeal  from  District  Court,  Harris  Ooun- 
ty;  _  Norman  G.  Klttrell,  Jndge. 

A!<;tIon  by  Jacob  Gelger  against  the  Texas 
&  New  Orleans  Railroad  Company.  Judg- 
ment for  plaintiff,  and  defendant  appeals. 
Affirmed  on  condition  remittitur  Is  entered; 
.otberwlse  reversed  and  remanded. 

Baker,  Botts,  Parker  &  Garwood  and  Lane, 
Jaclcson,  Kelley  &  Walters,  for  appellant 
Lovejoy  &  Parker,  for  appellee. 

,     JAMES,  0.  J.    Jacob  Gelger,  a  minor,  by 

.next  friend,  alleged:    That  he  was  in  the 

:  defendant's  employ  as  a  worker  at  a  cblsel 

mortiser,  when  he  was  ordered  away  from 

same  by  bis  superior  and  put  to  work  at  a 

rip  saw.    That,  while  in  the  act  of  ripping 

'  a  small  piece  of  timber,  the  rip  saw  caught 

In'  front  of  the  same  with  the  back  teeth 

thereof    throwing    same    back,    over,    and 

around,  and  dragging  and  throwing  plain- 


tUTs  right  hand  into  the  saw  and  Injured  It, 
without  fault  or  negligence  on  plaintifTs 
part  That  said  injuries  were  caused  by 
defendant's  negligence  in  these  respects: 
That  the  guide  to  the  rip  saw  and  its  con- 
nections were  defective  and  unsafe  and  Im- 
properly fastened.  In  that  the  piece  or  rod 
of  Iron  to  which  the  guide  was  attached, 
and  which  moves  and  operates  in  a  slot  or 
groove  In  the  table,  did  not  fit  close  enough, 
but  had  lost  motion,  by  reason  of  wblcb  de- 
fect the  guide  was  permitted  to  get  out  of 
plumb  and  square,  and  the  piece  of  timber 
was  caught  and  bound  In  the  back  teeth  of 
the  saw.  That  said  saw  and  the  table, 
through  the  top  of  which  It  was  operated, 
were  negligently  permitted  to  get  out  of  level 
and  remain  out  of  plumb.  That  the  false ' 
table,  through  wblcb  the  saw  operated  and 
protruded  upward,  was  negligently  permit- 
ted to  be  In  an  unsafe  condition.  In  that  it 
was  warped,  and  the  defendant  negligently 
attempted  to  keep  the  same  level  and  plumb 
by  putting  underneath  a  piece  of  wood,  or 
by  driving  a  wedge  In  the  side.  That  plain- 
tiff was  a  minor,  and  his  regular  work  was 
at  the  mortlser.  That  he  was  unaccustomed 
to  said  machine  and  Inexperienced  In  operat- 
ing It.  That  defendant  by  the  esercise  of 
ordinary  care,  could  and  would  have  known 
of  its  defects  and  the  danger  thereof,  and 
could  and  did  know  of  the  youth  and  inex- 
perience of  plaintiff.  And  that  as  a  direct 
and  proximate  result  of  said  negligence, 
plaintiff's  hand  was  drawn  Into  said  saw  by 
the  binding  and  catching  of  said  timber,  and 
he  thereby  received  the  injuries  he  specifies. 
Defendant  pleaded  general  denial,  assumed 
risk,  and  contributory  negligence.  There 
was  a  verdict  for  plaintiff  In  the  sum  of  $10,- 
000. 

The  first  assignment  complains  of  plain- 
tiff being  allowed  to  testify,  in  reference  to 
the  question  as  to  whether  or  not  the  man- 
ner plaintiff  was  shoving  the  plank  in  was 
an  unusual  manner,  or  a  usual  and  custom- 
ary manner,  that  "It  was  the  usual  and  cus- 
tomary manner  I  was  doing  it"  The  ob- 
jection to  this  was  It  was  the  expression  of 
his  opinion.  It  was  the  statement  of  a  fact 
and  not  of  an  opinion. 

The  rule  of  law,  stated  in  the  charge  com- 
plained of  by  the  second  assignment  was 
correct  and  had  application  to  the  case. 
That  portion  of  the  charge  was  devoted  to 
stating  rules  of  law  applicable  to  the  case 
and  undertook  to  submit  nothing.  The  por- 
tion of  the  charge  which  submitted  the  Is- 
sues explained  clearly  that  the  negligence  of 
defendant  If  any,  must  have  been  the  prox- 
imate cause  of  plaintiff's  Injuries  In  order 
for  him  to  recover. 

The  third  assignment  complains  of  this 
paragraph  of  the  charge:  "It  was  the  fur- 
ther duty  of  the  defendant  to  use  'ordinary 
care'  to  Instruct  or  inform  an  employe  of  the 


•For  other  case*  see  same  topic  and  section  NUMBER  in  Dec.  A  Am.  Dig*.  U07  to  date,  *  Reporter  ladazas 
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partlciilar  perils  of  the  employment,  and 
hofr  to  avoid  them,  where  the  employfi  Is 
Inexperienced  and  In  Ignorance  of  such  per- 
ils and  the  means  of  avoiding  them,  and 
wbere  the  defendant  knows,  or  in  the  exer- 
cise of  ordinary  care  ought  to  know,  that 
the  same  are  unknown  to  the  employ^  and 
wtio'e  the  means  of  avoiding  them  would 
not  be  obvious  to  an  inexperienced  person 
of  ordinary  intelligence,  without  such  In- 
Btmctlon  or  Information.  In  such  circum- 
stances, if  the  defendant  falls  to  use  ordi- 
nary care  so  to  instruct  or  inform  an  Inex- 
perienced employs,  and  such  failure  Is  the 
proximate  cause  of  the  Injury  to  the  em- 
ploj6,  then  the  defendant  is  liable,  unless 
the  employ^  has  otherwise  become  informed 
of  such  perils,  and  of  how  to  avoid  them,  or 
unless  he  has  in  some  manner,  by  his  own 
negligence,  contributed  to  the  Injuries  com- 
plained of,  in  which  event  he  could  not  re- 
cover." The  point  made  by  appellant's  prop- 
osition is:  "That  there  was  no  claim  or 
allegation  that  the  operation  of  the  rip  saw 
yraa  a  perilous  employment,  and  that  de- 
fendant was  negligent  in  falling  to  warn 
him  of  Its  dangers  and  how  to  avoid  them. 
Therefore,  under  plaintlfTs  pleading,  in  or- 
der for  defendant  to  have  been  g^uilty  of 
n^llgence  in  falling  to  warn  plaintiff  of  the 
danger  of  operating  this  machine,  it  must 
have  actually  known,  or  in  the  exercise  of 
ordinary  care  shonld  have  known,  that  said 
defects  existed  and  failed  to  warn  plaintiff 
thereof;  whereas,  this  charge  bases  the  neg- 
ligence of  defendant  on  its  failure  to  use 
ordinary  care  to  warn  plaintiff  of  the  perils 
of  operating  the  saw,  regardless  of  whether 
It  knew,  or  In  the  exercise  of  ordinary  care 
shonld  have  known,  of  snch  defects  or  not." 

The  petition  does  contain  allegation  of 
dangers  In  the  use  of  the  saw  connected 
'With  certain  alleged  defects,  that  plaintiff 
'vras  a  minor  and  Inexperienced  in  the  use  of 
the  machine,  because  of  which  he  did  not 
know  of  its  said  defects  and  dangers,  that 
defendant  by  the  exercise  of  ordinary  care 
conld  and  would  have  known  of  said  defects 
and  dangers,  and  could  and  did  know  of 
plaintiff's  youth  and  inexperience,  and  failed 
to  warn  him  of  such  defects  and  dangers. 
The  charge  complained  of  correctly  express- 
ed rules  of  law  applicable  to  the  allegations. 
The  real  complaint  regarding  it  appears  to 
be  that  the  court  based  the  negligence  of 
defendant  on  its  failure  to  use  ordinary  care 
to  warn  plaintiff,  without  regard  to  its 
knowledge  or  means  of  knowledge  of  the 
existence  of  the  danger;  but  the  latter  part 
of  the  paragraph,  where  this  alleged  defect 
occnra,  begins  by  saying,  "In  such  circum- 
stances," thereby  incorporating  Into  it  what 
bad  preceded,  and  making  that  the  basis  of 
what  the  latter  part  of  the  instruction  says. 

The  fifth  assignment  Involves  alleged  er- 
ror In  the  eleventh  and  twelfth  paragraphs 
of  the  charge  read  in  connection  with  each 
other: 


"On  the  other  liand,  if  yon  do  not  believe 
from  the  evidence  that  plaintiff  was  injured 
at  the  time  and  place,  and  substantially  in 
the  manner  alleged,  or  do  not  believe  that 
the  guide  to  the  rip  saw  got  out  of  square, 
on  account  of  lost  motion  in  the  slot  or 
groove  in  which  the  guide  as  attached  was 
operated,  or  do  not  believe  that  such  condi- 
tion of  said  guide,  if  it  existed,  caused  the 
piece  of  timber  to  catch  or  bind  in  the  back 
teeth  of  the  saw,  producing  the  injuries 
complained  of,  or  do  not  believe  that  said 
condition  of  the  guide,  if  It  existed,  was  neg- 
ligence on  the  part  of  the  defendant,  or  do 
not  believe  that  said  condition  of  the  guide 
was  the  'proximate  cause'  of  plaintiff's  in- 
juries, then  in  any,  each,  or  all  of  said  al- 
ternative events  you  will  find  for  the  defend- 
ant, unless  you  find  for  plaintiff  under  the 
instructions  submitted  to  you  in  tbe  next 
and  following  paragraph  of  this  charge. 

"If  you  believe,  from  a  preponderance  of 
the  evidence,  the  following  group  of  facts, 
and  each  and  all  of  them,  to  wit,  that  said 
plaintiff  was  injured  substantially  in  the 
manner  alleged,  and  that  he  was  inexperi- 
enced in  the  work  at  which  he  was  hurt,  and 
Ignorant  of  its  perils,  if  such  there  were,  and 
how  to  avoid  them,  and  that  the  defendant's 
authorized  agent  knew,  or  in  the  exercise  of 
ordinary  care  ought  to  have  known,  same  were 
imknown  to  plaintiff,  and  that  snch  perils,  if 
any,  and  the  means  of  avoiding  them,  would 
not  be  obvious  to  an  inexperienced  person  of 
ordinary  Intelligence,  without  Instruction  or 
information,  and  that  defendant's  authorized 
agent,  in  putting  plaintiff  to  work  at  the 
rip  saw  where  he  was  hurt,  failed  to  in- 
struct or  inform  blm  so  as  to  enable  him  to 
comprehend  the  particular  perils,  if  such 
there  were,  in  operating  and  feeding  said 
machine,  and  that  such  failure  so  to  instruct 
or  inform  plaintiff,  if  any,  was  a  want  of 
'ordinary  care'  on  the  part  of  such  agent  of 
defendant,  as  before  defined,  and  that  but 
for  the  want  of  such  ordinary  care  plaintiff 
would  not  have  undertaken  to  do  said  work 
in  the  manner  he  did,  and  would  have  avoid- 
ed the  injury,  then  you  will  find  your  ver- 
dict for  plaintiff,  unless  you  further  find 
from  the  evidence  that  plaintiff  assumed 
said  risks,  or  that  be  was  guUty  of  contribu- 
tory negligence." 

Appellant  has  two  propositions,  in  sub- 
stance: First  That  the  eleventh  paragraph, 
taken  In  connection  with  the  twelfth,  to 
which  it  refers,  authorized  the  jury  to  find 
for  plaintiff  upon  a  state  of  facts  and  upon 
grounds  wholly  independent  and  different 
from  those  set  up;  in  other  words,  author- 
ized a  recovery  upon  a  different  case  from 
that  sued  on.  In  support  of  this  proposition, 
appellant  says:  That  there  was  no  allegation 
that  the  rip  saw  was  a  dangerous  machine, 
nor  that  any  perils  were  involved  in  its 
use  apart  from  the  defects  alleged,  nor  that 
defendant's  agent  failed  to  instruct  plain- 
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tiff  how  to  operate  it  and  to  warn  bim  of  Its 
dangers;  that  plaintiff's  case,  as  alle(;ed. 
was  uegllgence  of  defendant  in  permitting 
the  defects  in  the  machine  and  falling  to 
warn  him  of  such  defects  and  the  danger 
connected  with  such  defects;  and  that  plain- 
tiff by  reason  of  his  youth  and  Inexperience 
was  not  aware  of  such  defects  and  their 
dangers,  but  defendant  luiew,  or  should 
have  known,  of  them  and  of  plaintiff's  youth 
and  Inexperience  and  were  negligent  in  fall- 
ing to  warn  him  In  respect  thereto.  In  other 
words,  the  point  which  appellant  makes  is 
that,  there  being  no  allegation  that  the  oper- 
ation of  a  rip  saw  machine  Is  In  itself  a 
dangerous  employment.  It  was  error  to  al- 
low any  recovery  upon  the  theory  of  failure 
to  warn  plaintiff,  in  case  the  Jury  should 
have  found  for  defendant  under  the  eleventh 
paragraph.  This  goes  upon  the  Idea  that,  if 
there  was  no  negligence  of  defendant  In  ref- 
erence to  the  construction  of  the  machine, 
there  was  no  llabliity  claimed  under  plain- 
tiff's pleading,  because  the  dangers  referred 
to  In  the  petition  were  solely  those  arising 
from  defects  in  the  machine. 

The  petition,  after  alleging  the  defects  in 
the  machine,  contained  these  allegations  con- 
cerning negligence  In  regard  to  warning 
plaintiff:  "That  defendants  and  each  of 
them,  their  agents,  servants,  and  employes, 
respectively,  failed  and  omitted  to  use  or- 
dinary care  to  warn  plaintiff  of  the  defects 
in  said  rip  saw  and  the  dangers  thereof  and 
how  to  avoid  them;  that  by  reason  of  his 
youth  and  inexperience,  plaintiff  did  not 
know  of  said  defects  and  of  their  dangers, 
but  the  defendants,  their  agents,  servants, 
and  employes,  respectively,  by  the  exercise 
of  ordinary  care  could  and  would  have 
known  of  said  defects  and  their  dangers,  and 
could  and  did  know  of  the  youth  of  plaintiff 
and  of  his  Inexperience."  The  petition  did 
not  state  a  case  for  recovery  upon  the  theory 
that  the  operating  of  a  rip  saw  machine 
was  dangerous,  and  that  defendant  was 
negligent  in  not  Instructing  or  warning  the 
boy,  when  he  was  put  to  work  upon  it,  in 
respect  to  dangers  ordinarily  Involved  in  its 
use.  The  only  danger  alleged  was  that  at- 
tending certain  specified  defects  therein.  It 
appears  that  the  only  alleged  defect  of  which 
there  was  proof  was  the  one  that  the  guide 
to  the  rip  saw  was  out  of  square  on  account 
of  lost  motion  in  the  slot  or  groove  in  which 
the  guide  operated.  This  appears  from  a 
later  paragraph  of  the  charge  which  elimin- 
ated all  the  other  alleged  defects. 

Now,  in  the  eleventh  paragraph,  above 
quoted,  it  will  be  seen  that  the  Jury  were 
told  to  find  for  defendant  if  they  did  not 
believe  that  the  guide  to  the  rip  saw  got 
out  of  square  on  account  of  lost  motion  in 
the  slot  or  groove  in  which  the  guide,  as 
attached,  was  operated.  If  the  Jury  found 
tliis  to  l»e  the  fact,  we  think  It  should  have 
been  the  end  of  the  case  as  the  same  was 


pleaded  by  plaintiff;  for  the  reason  that  the 
only  danger  alleged  and  proved  by  plaintiff, 
and  the  only  negligence  alleged  by  him, 
were  those  which  had  reference  to  such  de- 
fect Tet  under  the  twelfth  Instruction  the 
Jury  were  authorized  to  go  ahead  and  find 
for  plaintiff  upon  the  theory  of  peril  incident 
to  the  operation  of  the  machine  and  the  duty 
to  warn  in  respect  thereto.  It  Is  claimed 
that  the  error  committed  In  said  paragraphs 
was  Invited,  because  defendant,  at  the  trial, 
proceeded  upon  the  theory  that  the  court 
did,  that  a  case  was  stated  of  negligence  in 
not  warning  plaintiff  of  the  general  danger 
incident  to  the  use  of  a  dangerous  machine, 
and  asked  charges  which  would  have  tieen 
applicable  upon  that  theory.  If  the  court 
was  led  Into  the  error  by  such  requests,  or 
they  contributed  to  It,  we  think  that  defend- 
ant would  not  be  heard  to  ask  a  reversal  on 
such  ground  of  a  verdict  which  might  after 
all  have  been  found  on  the  theory  that  was 
properly  involved.  Donk  Bros.  v.  Stroetter, 
229  III.  134,  82  N.  B.  251;  Railway  v.  Mat- 
thews, 34  Tex.  Civ.  App.  306,  79  S.  W.  71; 
Ellis  V.  MarshaU  (Tex.  Civ.  App.)  95  S.  W. 
689. 

Defendant  requested  a  number  of  charges, 
all  of  which  were  marked  "Refused."  Upon 
the  first  one  is  written:  "Refused  l)ecause. 
In  so  far  as  it  is  correct,  it  is  covered  by 
the  general  charge,  and  the  reason  will  be 
taken  as  applying  to  ali  charges  refused." 
This  might  be  taken  to  indicate  that  they 
were  requested  after  the  court  had  pre- 
pared Its  charge.  Tel.  Co.  v.  Bowen,  9T  Tex. 
G23,  81  S.  W.  27.  But  there  is  unmistakable 
evidence  that  all  the  special  charges  which 
were  numbered  I  to  10,  consecutively,  were 
asked  before  the  court  had  finished  the  prep- 
aration of  its  charge,  in  the  fact  that  five 
of  them  are  found  incorporated  in  the 
charge  precisely  In  the  terms  asked,  and 
the  nature  and  wording  of  some  of  them  are 
such  that  it  is  inconceivable  but  that  the 
court  placed  them  in  the  charge  in  response 
to  the  requests.  Not  only  this,  but  we  find 
that  while  the  petition,  carefully  construed, 
does  not  allege  that  there  were  dangers  In- 
cident to  the  operation  of  such  a  machine, 
as  a  dangerous  machine,  the  defendant  plead- 
ed to  such  a  case  as  follows:  "And  for  fur- 
ther plea  and  answer  the  defendants  aver 
that  plaintiff  Is  not  entitled  to  recover  for 
the  alleged  injuries  to  tBe  said  Jacob  Oeiger 
for  the  reason  that  the  same  resulted  from 
risks  and  dangers  which  were  incident  to 
the  service  In  which  plaintiff  voluntarily  en- 
gaged as  an  employe,"  etc.  Thus  we  see 
that  defendant  construed  the  petition  as  em- 
bodying the  Issue.  It  appears,  therefore, 
from  its  pleading,  that  defendant  itself  con- 
sidered that  the  issue  of  dangers  ordinarily 
Incident  to.  the  operation  of  such  machine, 
apart  from  defects,  was  involved,  and,  upon 
the  idea  that  this  was  so,  tried  the  case  and 
asked  instructions  which  were  not  relevant 
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except  on  snch  theory.    Bragg  t.  Hallway  Co. 
CMo.  Sup.)  91  8.  W.  5S4. 

Requested  charge  No.  2  stated:  "If  you 
believe  from  the  evidence  that  the  danger 
from  operating  the  saw  upon  which  plaintiff 
got  hurt  was  patent  and  obvious  to  a  person 
of  plalntUTs  age,  experience,  and  understand- 
ing, »  ♦  •  then  no  duty  devolved  upon 
deTendant  to  give  any  warning  to  plaintiff  of 
such  danger,  and  on  the  allegation  of  failure 
to  warn  and  Instruct  plaintiff  of  such  danger 
you  will  find  for  the  defendants."  The  dan- 
ger which  this  charge  had  reference  to  was 
not  the  danger  growing  out  of  the  defects, 
but  those  generally  Incident  to  operating 
the  saw.  Requested  charge  No.  4  states: 
"Yon  are  charged  that  If  It  was  a  fact  that 
the  circular  saw  with  which  plaintiff  was 
injured  was  a  piece  of  dangerous  machinery 
and  likely  to  Injure  any  one  coming  In  con- 
tact with  it,  •  ♦  •  then  he  cannot  recov- 
er for  bis  injuries  sustained  by  coming  in 
contact  with  this  saw,  •.  •  *  and  under 
such  circumstances  your  verdict  should  be 
for  the  defendant"  This  charge  refers  to 
the  machine  as  a  dangerous  one,  without  any 
reference  to  defects,  and  authorized  a  verdict 
for  the  defendant  upon  that  theory.  Request- 
ed charge  No. '  6  was  based  upon  the  same 
theory  of  dangerous  machine,  of  danger  con- 
nected with  the  employment,  and  failure  to 
vram  in  reference  thereto.  These  charges  all 
ivent  bodily  into  the  main  charge,  and  It 
seems  to  na  that  appellant  cannot  complain 
that  the  court's  charge  dealt  with  the  case 
and  submitted  It  upon  that  theory.  The 
adoption  by  the  court  of  that,  as  one  of  the 
theories  in  the  case,  appears  to  have  been 
contributed  to,  if  not  caused,  by  the  defend- 
ant, and  as  already  stated,  having  participat- 
ed in  introducing  an  improper  issue.  It  ought 
not  to  be  heard  to  say  that  the  verdict  which 
could  stand,  and  may  have  been  found,  upon 
another  proper  issue,  should  be,  for  that  rea- 
son, set  aside. 

There  is  no  merit  in  the  second  proposition 
nnder  the  fifth  assignment  of  error  if  both 
of  said  theories  of  recovery'  are  treated  as 
having  been  in  the  case.  What  has  been  said 
disposes  of  the  fifth  and  sixth  assignments 
and  the  first  proposition  under  the  seventh. 
The  seventh  assignment  has  an  additional 
proposition,  complaining  of  the  thirteenth 
paragraph  of  the  diarge,  which  was  as  fol- 
lows: "On  the  other  hand,  if  you  do  not  be- 
lieve that  plaintiff  was  inexperience^  In  the 
work  in  which  he  was  engaged  at  said  rip 
saw,  and  was  Ignorant  of  the  particular  per- 
ils of  such  service,  if  such  there  were,  and 
how  to  avoid  them;  or  do  not  l)elieve  that 
the  defendant's  authorized  agent  knew  that 
sndi  perils,  if  they  existed,  were  unknown 
to  plaintur,  or  ought  to  have  been  known  to 
bim  I7  the  exercise  of  ordinary  care;  or  do 
not  l>elieve  that  such  agent  failed  to  use  'or- 
dinary care"  in  not  Instructing  or  informing 
bim  of  such  perils,  and  how  to  avoid  them.  If 
yoa  find  be  did  not  warn  or  Instruct  him; 


or  do  not  believe  that  but  for  such  failure.  If 
any,  the  Injuries  complained  of  would  not 
have  happened — then  to  any,  each,  or  all  of 
said  alternative  events  you  will  find  for  the 
defendant,  unless  you  find  for  the  plaintiff 
under  instructions  submitted  to  you  In  the 
first  group  of  facts." 

The  tenth  paragraph  of  the  charge,  the  one 
to  which  the  above  refers,  reads  as  follows: 
"If  you  believe,  from  a  preponderance  of  the 
evidence,  the  following  group  of  facts,  and 
each  and  all  of  them,  to  wit,  that  plaintiff, 
Jacob  Geiger,  was  Injured  at  the  time  and 
place  and  substantially  in  the  manner  as  al- 
leged, and  that  the  guide  to  the  rip  saw  at 
which  he  was  working  got  out  of  square  on 
account  of  lost  motion  in  the  slot  or  groove  to 
which  the  rod  to  which  the  guide  was  attach- 
ed was  operated,  and  that  this  caused  the 
piece  of  timber  to  catch  and  bind  in  the  back 
teeth  of  the  saw,  producing  injuries  as  al- 
leged, and  that  permltttog  the  guide  to  be 
and  remato  to  said  condition,  if  yon  so  find, 
was  'negligence'  on  the  part  of  the  defendant, 
Texas  &  New  Orleans  Railroad  Company, 
and  that  said  negligence,  if  any,  was  the 
proximate  cause  of  platotlfTs  injury,  then 
you  will  find  for  the  plototiff,  unless  you 
further  find  from  the  evidence  that  plaintiff 
assumed  the  risks,  or  that  he  was  guilty  of 
'contributory  negligence'  to  some  respect  as 
alleged  to  defendant's  answer." 

The  point  is  that  these  charges,  read  to- 
getlier,  told  the  Jury  that  although  plaintiff 
was  exi)erlenced  in  the  use  of  the  machine, 
and  knew  the  particular  perils  connected 
with  It,  and  although  defendant  was  not 
guilty  of  negligence  to  not  warning  and  In- 
structing him  concerning  its  perils,  still  de- 
fendant would  be  liable  according  to  the 
tenth  paragraph.  If  lost  motion  was  in  the 
guide,  and  defendant  had  t>een  negligent  in 
permltttog  such  lost  motion,  and  such  negli- 
gence was  the  proximate  cause  of  plaintiff's 
injury.  We  see  no  conflict  to  them.  Plain- 
tiff may  have  been  experienced  in  the  use 
of  such  machine,  and  may  have  known  the 
dangers  incident  to  its  operation.  In  fact, 
he  might  have  been  a  mature  man  and  famil- 
iar with  such  dangers,  and  may  have  needed 
no  tostructlon  on  the  subject,  yet  it  would 
not  follow  that  he  could  not  recover.  Any 
servant  is  entitled  to  recover  for  damages 
arising  from  defects  to  machinery  given  bim 
to  use.  If  the  presence  of  the  defect  is  due 
to  the  master's  negligence,  and  It  is  the  prox- 
imate cause  of  the  injury,  conditioned,  of 
course,  as  charge  No.  10  states,  that  It  was 
not  an  assumed  risk,  or  not  due  to  contrib- 
utory negligence.  The  charge  No.  13  and 
charge  No.  10  treat  of  different  subjects. 
The  former  deals  with  the  perils  Incident  to 
the  service,  and  the  latter  with  the  peril 
due  to  a  certain  defect.  Under  the  former 
the  jury  may  have  seen  fit  to  find  for  de- 
fendant, but  nevertheless  there  was  still  the 
other  theory  of  liability  to  consider. 
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Tbe  eighth  asalgnmeat  Is  overruled  for  the 
reason  that  the  refused  charge  la  embodied 
mf9ciently  In  the  charge  given. 

The  ninth  la  overruled  because  the  request- 
ed charge  was  erroneous,  as  ignoring  tbe  Is- 
sue based  on  plalntUTs  youth  and  Inexpe- 
rience. 

The  tenth  la  overruled  because  the  charge 
requested  was  erroneous,  in  this:  that  It 
charged  the  employ^  with  the  consequences 
of  a  defect  in  the  machine  of  which  he  knew 
"or  in  the  exercise  of  ordinary  care  would 
have  knows."  An  employe  Is  not  charged 
with  knowledge  of  defects  in  machinery,  be- 
cause the  exercise  of  ordinary  care  would 
disclose  them,  as  the  duty  to  exercise  care 
to  discover  them  does  not  rest  upon  him. 

The  eleventh  complains  of  the  refusal  of 
the  following  charge:  "You  are  instructed 
that  an  employer  is  not  bound  to  furnish  ab- 
solutely safe  machinery  or  appliances  for 
the  use  of  his  employes,  but  all  that  Is  re- 
quired of  him  Is  to  use  ordinary  care  in  pro- 
viding safe  machinery  for  the  employ& 
Therefore,  if  you  believe  from  the  evidence 
that  the  guide  in  question  had  lost  motion, 
but  that  same  was  necessary  in  the  operation 
of  said  machine,  and  could  not  have  been 
avoided  by  defendants,  by  the  use  of  ordinary 
care,  then  you  will  find  for  defendants  on 
the  Issue  of  their  liability  by  reason  of  said 
lost  motion."  The  charge  was  properly  re- 
fused because  It  also  Ignored  the  theory  of 
the  youth  and  inexperience  of  plaintiff. 

We  sustain  the  assignment  as  to  excess  in 
the  verdict,  and  shall  affirm  tbe  Judgment, 
provided  a  remittitur  Is  filed  within  seven 
days  of  $4,000,  reducing  the  amount  to  $6,- 
000 ;  otherwise  the  judgment  will  be  revers- 
ed, and  the  cause  remanded. 

On  Bebearlng. 

The  discussion  of  the  fifth  assignment  of 
error  In  this  motion  makes  a  further  opin- 
ion appropriate.  It  Is  earnestly  contended 
that  the  answer,  and  tbe  requested  charges 
whidi  are  mentioned  In  the  original  opinion, 
under  this  assignment  were  not  Interposed 
because  defendant  considered  that  the  peti- 
tion Involved  the  theory  of  dangers  ordi- 
narily incident  to  the  operation  of  the  ma- 
chine, as  a  theory  of  recovery;  but,  on  the 
contrary,  that  they  proceeded  upon  the  idea 
tliat  no  such  theory  of  recovery  existed,  and 
the  matter  was  pleaded  as  a  sufficient  de- 
fense in  Itself,  and  the  charges  were  asked 
in  order  to  present  the  defense,  because  it 
cannot  be  denied  that.  If  no  case  was  plead- 
ed by  plaintiff  involving  dangers  Inherent 
In  the  use  of  the  machine  as  a  dangerous 
Instrument,  he  would  not  be  allowed  to  re- 
cover at  all  upon  that  theory,  and  defendant 
would  have  had  a  good  defense  by  merely 
establishing  that  the  danger  which  led  to 
plaintiff's  Injury  was  one  incident  to  the  use 
of  a  dangerous  machine.  In  other  words,  If 
plaintiff  stated  no  case  upon  the  theory  of 
dangerous  machine,  he  would  be  defeated 


by  proof  that  his  injury  was  due  to  the  dan* 
ger  ordinarily  Involved  in  Its  use.  Defend- 
ant undoubtedly  had  tbe  right  to  plead  spe- 
cially, as  it  did,  that,  if  plalntUTs  injuries 
were  the  result  of  risks  and  dangers  which 
were  incident  to  tbe  operation  of  a  rip  saw, 
be  could  not  recover.  He  also  had  tbe  right. 
In  tbe  state  of  plaintiff's  pleading,  to  have 
the  court  charge  the  Jury  to  find  for  defend- 
ant outright  If  plalntUTs  Injury  was  caused 
by  dangers  that  were  incident  to  the  use  of 
such  machines,  for  tbe  simple  reason  that 
plaintiff  had  asked  for  a  recovery  upon  the 
theory  that  the  Injury  was  caused  by  dan- 
gers arising  from  defects  in  the  machine. 

But  It  seems  to  us  that  defendant's  char- 
ges Noa.  4  and  Q  show  upon  tbelr  face  that 
they  were  not  drawn  with  any  idea  tliat,  if 
the  injury  occurred  by  reason  of  dangers 
ordinarily  incident  to  the  use  of  such  a  ma- 
chine, defendant  was  ipso  facto  entitled  to 
a  verdict  The  wording  of  said  two  special 
charges,  mentioning  various  considerations 
not  at  all  materia!  to  the  above  theory,  neg- 
atives the  position  now  taken  by  counsel. 
If  plaintiff  had  pleaded  that  tbe  machine, 
without  defects,  was  dangerous,  he  could 
have  recovered  U  there  was  a  duty  to  warn 
plaintiff  and  it  had  not  been  performed. 
The  questions  of  warning,  plaintiff's  Intelli- 
gence, and  equal  opportunity  of  knowing, 
were  questions  which  would  have  been  ma- 
terial upon  the  issue  of  dangers  Incident  to 
the  use  of  such  a  machine.  If  plaintiff  had 
pleaded  such  a  case.  However,  as  the  plead- 
ing was,  these  questions  were  Immaterial 
If  the  Jury  should  have  found  that  the  In- 
Jury  was  the  result  of  dangers  Incident  to 
the  service,  as  distinguished  from  dangers 
arising  from  defects.  All  that  defendant 
had  to  do.  In  the'  atate  of  the  petition.  In 
asking  a  charge  appropriate  to  that  theory, 
was  to  say  that  if  the  Injury  was  caused  by 
dangers  Incident  to  the  use  of  such  ma- 
chines, or  incident  to  the  service  In  which 
plaintiff  was  engaged,  to  find  for  defendant. 
Instead  of  this,  two  of  the  special  charges, 
which  defendant  now  claims  referred  only 
to  such  theory,  included  mention  of  matters 
not  at  all  material  to  it,  and  which  would 
not  have  incumbered  the  charges  had  coun- 
sel bad  tbe  Idea  at  the  time  that  the  mere 
fact  that  the  Injury  occurred  from  dang»s 
Inherent  In  tbe  service  was  sufficient  to  de- 
feat a  recovery.  We  think  the  requested 
charges.  Noa.  4  and  6  as  they  were  framed 
Indicate:  That  defendant  considered  that 
It  was  called  on  to  meet  a  case  for  recov- 
ery, based  upon  dangers  Incident  to  the  use 
of  a  rip  saw  machine;  that  it  tried  the 
case  and  asked  Instructions  upon  that  theo- 
ry; and  that  the  court  probably  was  led  to 
consider  and  submit  the  case  upon  that  theo- 
ry, by  the  course  pursued  by  counsel  at  the 
trial.  Including  counsel  for  the  defendant. 
The  motion  cells  attention  to  the  fact  that 
we  have  not  passed  on  assignment  4.  There 
was  no  error  in  the  charge  It  attacks.    The 
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charge  deals  with  the  question  of  negligence 
of  defendant  in  pennlttlng  the  g^uide  to  be 
and  remain  In  a  defective  condition.  Tlie 
term  *^ermitting"  presupposes  ttie  idea  of 
knowledge. 

Motion  overruled. 


TOUDOUZB  V.  KELLER,  t 
(Court  of  Civil  Appeals  of  Texas.     March  10, 

1909.     Reiiearing  Denied  April  7,  1909.) 
L  BouHOAXiKB  (I  65»)  —  Plats  —  Width  of 

Ijona.  • 

Where  a  plat  of  lots  in  a  block  Epecifies  the 
frontage  of  each  lot,  with  one  exception,  any 
deficiency  in  the  width  of  the  block  will  fall  on 
that  lot,  and  its  width  will  be  the  length  of  the 
block  minus  the  sum  of  the  width  of  the  other 
lots. 

(Kd.  Note.— For  other  cases,  see  Boundaries, 
Cent.  Dig.  {  278;    Dec.  Dig.  {  65.*] 
2.   BouNDABiEs  (J  10*)  —  Plats  —  Width  of 

Iaxts. 

Wlere  two  adjoining  lota  in  a  block  are 
conveyed  in  accordance  with  the  plat  of  the 
block,  their  boundaries  will  be  located  in  ac- 
cordance with  such  plat,  and  they  will  not  be 
affected  by  the  transfer,  by  the  same  owner,  of 
another  lot  nnder  a  prior  plat,  giving  the  lots 
different  widths  and  boundaries. 

[ESd.  Note. — For  other  cases,  see  Boundaries, 
Cent  Big.  it  90,  91;  Dec.  Dig.  {  10.*] 

Appeal  from  District  Court,  Bexar  Coun- 
ty;   J.   L.  Camp,  Judge. 

Action  by  Martin  Keller  against  August 
Tondouze  and  John  Legler.  Judgment  in 
favor  of  plaintiff  against  defendant  Tou- 
doiize,  and  in  favor  of  defendant  Legler,  and 
defendant  Toudouze  appeals.  Reversed  as  to 
defendant  Toudonze,  and  Judgment  rendered, 
and  affirmed  as  to  defendant  Liegler. 

W.  P.  Finley,  for  appellant  Salliway  & 
McAskill,  for  appellee. 

JAMES,  C.  J.  Keller,  as  owner  of  a  cer- 
tain lot  No.  8,  block  4,  fronting  50  feet  on 
the  sooth  side  of  Keller  street  in  the  city 
of  San  Antonio,  sued  Toudouze,  alleging  that 
tbe  latter  had  come  upon  his  lot,  threatening 
to  tear  down  bis  fence,  and  to  fence  off  a 
portion  of  said  lot,  and  asking  for  an  Injunc- 
tion against  Tondouze.  Toudouze  answered 
by  general  denial,  etc.,  and  pleaded  In  recon- 
yentioD,  claiming  that  a  parcel  of  land  in 
ccMitroversy,  viz.,  about  12  feet  of  land  lo- 
cated on  the  south  side  of  Keller  street,  was 
in  fact  a  part  of  lot  No.  9  in  said  block  own- 
ed by  him;  that  plaintiff's  fence  was  an  ob- 
atraction  to  bis  enjoyment  of  said  strip; 
and  prayed  that  plaintiff  take  nothing  by  his 
suit;  that  defendant  have  a  permanent  man- 
datory Injunction  directing  that  said  fence. 
In  so  far  as  It  interfered  with  defendant's 
use  of  his  said  property,  be  removed  and 
taken  away;  and  that  the  division  line,  a 
tme  line  for  the  said  fence  between  the  lots 
8  and  9,  be  fixed,  etc    By  supplemental  petl- 


tioD-  Keller  pleaded  that  on  August  16,  1906, 
he  bought  the  land  in  controversy  from  John 
Legler  and  wife  by  general  warranty  deed, 
for  the  consideration  of  $250,  and  took  pos- 
session of  the  said  lot,  and  built  a  fence 
around  same  at  a  cost  of  $12,  and  asked 
that,  in  the  event  defendant  recovered  the 
lot,  or  a  portion  of  it,  he  have  judgment  over 
against  Legler.  At  the  request  of  the  par- 
ties tbe  court  submitted  this  issue:  "Is  tbe 
location  of  tbe  boundary  line  between  lots 
Nos.  8  and  9,  In  controversy  in  this  suit,  that 
claimed  by  plaintiff,  Martin  Keller,  or  as 
contended  for  by  defendant  August  Ton- 
douze?" The  finding  was  in  favor  of  Keller. 
The  correctness  of  this  verdict  depends  upon 
the  testimony. 

The  testimony  is  that  the  bloCk  No.  4,  in 
which  both  lots  in  question  are  situated,  is 
a  part  of  a  tract  of  land  formerly  owned  and 
subdivided  by  Thomas  J.  Devine.  Block  4 
is  a  long  block  lying  between  Nogalltos  street 
on  the  east,  and  what  is  now  known  as  Mar- 
ty street  on  the  west,  and  is  bounded  on  the 
north  by  Keller  street.  What  appears  to  be 
the  first  subdivision  of  this  tract  of  land  was 
made  by  O.  Freysleben,  a  surveyor  in  San 
Antonio,  who  died  about  1886  or  1886.  Ac- 
cording to  his  plat  of  this  subdivision,  block 
4  was  composed  of  12  lots,  numbered  from 
1  to  12,  beginning  on  the  east  end  at  Nogall- 
tos street  for  lot  No.  1,  and  running  consecu- 
tively west  to  a  street  unnamed  on  the  plat, 
but  where  what  is  known  as  Marty  street 
now  is.  As  platted  upon  that  map,  the  12 
lots  (except  lot  1)  appear  to  havb  been  20 
varas  front  on  the  south  side  of  the  street, 
which  was  also  unnamed  on  It,  but  now 
known  as  Keller  street.  What  appears  to  be 
a- later  subdivision,  or  resubdivision,  by  De- 
vine  of  the  same  territory  is  a  plat  found  on 
file  In  the  city  engineer's  ofiBce  in  San  Anto- 
nio, bearing  the  date  November  25,  1885, 
styled  "Subdivision  of  Property  of  T,  J.  De- 
vine."  This  plat  or  subdivision  shows  IS; 
lots  carved  out  of  said  block  No.  4,  numbered 
from  1  to  13  consecutively,  from  Nogalltos 
street  westward  to  Marty  street,  lot  1  rep- 
resented as  having  83.3  feet  front  on  south 
side  of  Keller,  street,  lot  2  as  fronting  55.6 
feet  thereon,  and  the  rest  of  tbe  lots  as 
fronting  50  feet  thereon,  with  one  exception 
hereinafter  noted.  This  plat  Is  unmistakably 
of  a  subdivision  of  tbe  same  tract  later  than 
Freysleben's,  because  It  gives  Marty  and 
Kdler  streets  names,  which  the  latter  does 
not,  and  the  wldtli  of  Marty  street  is  in- 
creased. In  addition  to  this  the  Freysleben 
map  has  the  date  of  April  20,  1885,  marked 
upon  it,  Qiough  it  is  not  certain  that  this 
was  Intended  to  represent  its  date,  and  the 
other  bears  date  November  26,  1885.  Tbe 
exception  above  referred  to  is  lot  No.  3, 
which  is  the  only  lot  that  has  no  frontage 
designated  upon  it;  and  its  lines,  compared 


•For  otlMF  cues  see  same  topic  and  lecUon  NUMBER  In  Dec.  tt  Am.  Digs.  1907  to  date,  &  Reporter  Indezea 
t  Writ  ot  error  dismissed  by  Supreme  Court  Hay  19, 1909. 
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-with  the  lines  of  the  other  lots  calllns  for 
liO  feet,  8how  perceptibly  that  It  was  of  a 
less  width  than  the  otbere.  We  annex  a 
«ketch  of  block  4  according  to  this  later  plat 
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The  evidence  shows  that  the  Marty  street 
corner  and  the  Nogalitos  street  comer  of  said 
block  are  undisputed;  also  that,  taking  the 
lots  1  and  2  having  the  front  assigned  them 
in  said  sketch,  and  giving  all  the  other  lots 
«  front  of  50  feet,  there  is  a  shortage  of 
about  12  feet  in  the  width  of  the  block. 

The  controversy  is  the  locality  of  the  divi- 
sion line  between  lots  9  and  10.  Measuring 
from  the  northwest  comer  of  the  block  on 
Marty  street  giving  lots  13,  12,  11,  and  10,  60 


feet  firoDt  each  on  KeUer  street,  wouid  fi^ 
lot  9,  and  said  division  line,  where  Tou- 
douze  claims  it  to  be,  but  to  run  from  the 
northeast  corner  on  Nogalitos  street  west- 
ward according  to  the  frontage  shown  on  the 
sketch,  giving  lot  3  a  frontage  of  60  feet, 
would  place  this  line  about  12  feet  to  the 
west,  where  Keller  claims  It  to  be.  To  do 
the  latter,  however,  lot  No.  3,  which  has  no 
stated  frontage  on  the  plat,  and  which  is 
plainly  of  less  width  than  the  others  which 
call  for  50  feet,  must  be  given  50  feet  The 
decree  fixes  the  division  line  in  question  in 
tins  manner  by  going  west  from  the  Nogali- 
tos street  comer,  crediting  lot  No.  3  with 
50  feet  front.  If;  however,  lot  No.  3  was 
not  entitled  to  a  frontage  of  50  feet,  but 
to  about  12  feet  less,  then,  whether  we  meas- 
ure from  the  Marty  street  comer,  or  the 
Nogalitos  street  comer,  Toudouze  would  be 
right  in  his  contention.  The  trouble  between 
these  paities  grew  out  of  an  early  sale  by 
Devine  of  lot  No.  8,  in  1889,  to  Theo  Heisser, 
the  deed  describing  the  lot  thus:  "Lot  No.  3 
In  block  No.  4  city  lot,  having  a  front  of 
fifty  feet  on  the  sonth  side  of  Keller  street 
and  running  southwardly  for  depth  147  feet 
more  or  less,  between  parallel  lines;  said 
lot  No.  8  being  situated  between  lots  2  and  4 
in  said  block  4  and  said  block  4  being  sit- 
uated west  of  Nogalitos  street,  reference,  be- 
ing made  to  plat  of  O.  Freysleben  for  a  more 
complete  description  of  said  lot"  We  may 
asstune,  for  the  purposes  of  this  appeal,  that 
Devine  intended  to  sell  this  lot  as  it  appears 
on  the  Freysleben  map,  and  mistook  it  as 
having  50  teet  front  when  according  to  that 
map  it  had  20  varas,  or  about  56  feet  Heis- 
ser, it  seems,  claimed  and  took  under  it  only 
50  feet  The  difficulty  before  us  arises  from 
the  fact  that  sales  of  lots  In  the  block  were 
subsequently  made  by  the  representatives  of 
Devine  according  to  the  later  map.  Lot  4, 
and  the  two  lots  in  controversy  were  shown 
to  have  been  so  sold,  and  probably  so  all  of 
the  lots  in  the  block  west  of  lot  3.  We  say, 
according  to  the  later  map  or  plat  although 
none  of  these  deeds  mentions  any  plat 
While  this  is  80,  the  descriptions  in  the  sub- 
sequent deeds,  so  far  as  they  are  in  evidence, 
are  not  reconcilable  with  any  other  plat  than 
this  one,  they  calling  for  50-foot  lots,  and 
this  is  the  only  plat  giving  the  lots  that 
frontage.  We  regard  it  is  unmistakable 
from  the  evidence,  and  we  so  hold  as  a  fact 
clearly  apparent  that  the  sales  of  lots  4,  8, 
and  9  were  made  with  reference  to  the  sec- 
ond plat  of  the  subdivision  from  which  the 
attached  sketch  is  taken,  because  they  are 
totally  inconsistent  with  the  other.  This 
being  so,  the  grantees  of  lots  8  and  9  took 
their  respective  lots  in  the  position  they 
occupied  on  that  plat. 

As  t>oth  plats  appear  to  have  been  in  ex- 
istence when  Heisser  bought  lot  3  by  the 
Freysleben  map,  such  sale  of  50  feet  front  to 
him  might  have  Involved  a  sale  of  a  part  of 
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Na  4,  as  the  lots  are  represented  upon  the 
later  plat.  If  on  this  later  plat  lot  S  had  a 
less  frontage  than  SO  feet  Therefore,  upon 
this  theory,  when  subsequently  lot  4  was 
sold  In  accordance  with  the  later  plat,  there 
was  a  strip  twice  sold.  The  purchaser  of 
lot  4  would,  under  such  circumstances,  have 
bad  a  claim  against  his  grantor  on  the  war- 
ranty for  that  part  of  lot  4  which  had  been 
prerionsly  sold  to  Helsser.  The  purchaser 
of  lot  4,  however,  did  not  have  the  right  to 
go  over  on  lot  5  to  make  up  his  full  50  feet, 
for  the  reason  that  be  had  no  deed  for  lot 
5,  or  any  part  thereof.  The  conflict  caused 
by  these  circumstances  would  be  between 
lots  3  and  4,  and  the  trouble  would  be  lo- 
cated there,  and  confined  there.  Because 
the  purchaser  of  lot  3  may  hare  gone  over 
on  lot  4,  and  the  purchaser  of  lot  4  may 
have  gone  over  on  lot  5,  and  so  on,  for  quan- 
tity, would  be  no  reason  why  Toudouze,  who 
bought  lot  9,  should  yield  to  this  practice, 
and  allow  Keller,  who  took  deed  to  lot  8,  to 
rome  over  and  take  12  feet  from  lot  No.  9, 
which  he  had  not  bought.  The  right  of  Kel- 
ler to  do  this  must  be  authorized  by  the  plat 
according  to  which  he  bought  lot  8,  or  it  does 
not  exist  at  all. 

This  plat,  from  which  the  annexed  sketch 
is  taken,  calls  for  a  specific  number  of  feet 
frontage  (50  feet)  on  Keller  street  for  all 
said  lots,  except  lot  3,  where  no  frontage  Is 
shown,  except  that  it  appears  upon  the  plat 
as  being  of  less  width  than  the  others.  The 
legal  effect  of  this  failure  to  designate  any 
frontage  for  one  of  the  lots  is  to  make  any 
deficiency  in  the  width  of  the  block  fall  upon 
lot  No.  3.  The  surveyors  who  testified  stated 
that  the  pr<q>er  way  to  ascertain  the  width 
of  lot  8  was  to  measure  from  the  Mftrty 
street  comer  of  the  block  as  far  as  the  lots 
had  stated  fronts,  which  would  bring  them 
to  the  west  line  of  No.  3,  then  to  measure 
from  the  Nogalltos  comer  the  given  frontage 
of  lots  1  and  2,  and  the  intervening  space 
would  constitute  lot  No.  3.  This  has  been 
Judicially  declared  to  be  the  legal  and  prop- 
er way,  under  the  circumstances,  to  ascer- 
tain the  appropriate  width  or  frontage  of  No. 
3,  as  the  lots  are  represented  upon  the  sketch. 
In  Pereles  v.  Magoon,  78  Wis.  31,  46  N.  W. 
1049,  23  Am.  St.  Rep.  389,  the  Supreme  Court 
of  Wisconsin  says:  "Had  the  plat  given  the 
specific  dimensions  of  each  of  the  several 
lots  fronting  on  JefTerson  street  except  lot 
1,  and  given  no  dimensions  of  that  lot,  then 
such  absence  of  the  dimensions  of  that  lot 
would  have  evinced  the  intention  that  It 
should  include  whatever  should  be  left  after 
setting  off  the  several  lots  of  which  the  spe- 
cific dimensions  had  thus  been  given,  wheth- 
er the  same  shoold  be  more  or  less."  In 
Pereles  v.  Gross,  126  Wis.  128,  105  N.  W. 
220,  110  Am.  St  Rep.  901,  the  same  court 
says:  "I'hls  is  a  complete  perversion  of  the 
rule,  founded  on  both  reason  and  authority, 


that,  when.  In  rabdlvldlng  a  line  or  space 
the  surveyor  declares  the  dimensions  which 
he  has  given  to  each  except  the  last,  and 
there  leaves  an  Irregular  space  without  des- 
ignating the  dimensions,  he  will  be  presumed 
to  have  thrown  the  remainder,  much  or  little. 
Into  that  Irregular  and  unmeasured  portion." 
We  take  it  that  when  the  plat  oi  which 
the  annexed  sketch  is  a  part  and  by  which 
plaintiff  and  defendant  Qndoubtedly  acquir- 
ed their  lots,  designated  all  the  lots  in  the 
subdivision  except  one  by  a  specific  number 
of  feet  front,  the  lots  so  designated  were  in- 
tended to  have  that  frontage,  to  take  that 
frontage.  If  there  was  enough  of  land  to  give 
It  to  all  such  lots,  as  there  was  In  this  case. 
There  was  something  over,  and  whatever  was 
over  (about  39  feet)  constituted  what  apper- 
tained to  lot  3,  as  that  lot  is  represented  up- 
on the  plat. 

If  we  begin  at  the  Marty  street  comer, 
and  measure  east  along  Keller  street,  giving 
50  feet  to  each  lot,  lot  9,  belonging  to  Tou- 
douze, Is  found  where  he  claims  it  to  be.  If 
we  b^ln  at  the  Nogalltos  street  comer,  and 
measure  west,  giving  each  lot  what  the  plat 
calls  for,  but  giving  to  lot  3  Its  width  as 
above  stated.  Instead  of  50  feet  as  the  trial 
court  considered  It  we  arrive  at  the  same  re- 
sult. The  trouble  in  this  block  was  a  confilct 
between  lot  3  as  represented  on  the  Freysleb- 
en  map  and  lot  4  as  represented  on  the  De- 
vlne  map;  and  the  lots ^8  and  9  In  question 
were  not  concerned  In  said  conflict.  They 
were  described  and  conveyed  In  accordance 
with  the  latter  map.  Their  descriptions  fit 
no  other  map.  They  can  readily  be  located 
on  the  ground  in  accordance  with  their  own 
descriptions,  vfhea  the  only  map  or  subdivi- 
sion to  which  the  descriptions  conform,  or 
point  to.  Is  considered;  and,  under  these 
circumstances.  It  is  not  admissible  to  look  to 
descriptions  or  confilcts  in  other  lots  In  the 
block  to  show  that  something  else  was  con- 
veyed. As  stated  In  Thompson  v.  Langdon, 
87  Tex.  258,  28  S.  W.  935,  the  rule  is:  "If 
there  is  no  confilct  in  the  calls,  found  in  the 
field  notes  of  a  survey,  there  is  no  room  for 
construction,  and  the  calls  must  speak  for 
themselves." 

For  the  foregoing  reasons  we  conclude 
that  appellant  is  entitled  to  Judgment,  and 
therefore  the  Judgment  of  the  district  court 
Is  reversed,  and  judgment  will  be  rendered 
here  accordingly. 

Appellee  brought  in  his  warrantor,  Legler, 
who  answered.  The  deed  to  appellant  was 
simply  a  conveyance  of  lot  8.  So  far  as  this 
record  shows,  there  has  been  no  breach  of 
the  covenant  of  warranty.  Appellant  testi- 
fied that  when  he  bought,  the  lots  7,  8,  and 
9  were  vacant  property.  It  Is  a  case  where 
he,  without  warrant  of  law,  entered  and 
fenced  a  strip  belonging  to  lot  9. 

The  Judgment  la  favor  of  the  warrantor 
wlU  be  afiirmed. 
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SOUTHWESTERN  TELE!GR4PH  &  TELE- 
PHONE CO.  ▼.  TAYLOR. 

(Court  of  Civil  Appeals  of  Texas.     March  27, 
1909.) 

1.  Tbial  (I   133*)— IifPBOFE&  Abodvert  or 
CouNSEir—lNSTBtJcnoNS— Necessity. 

In  an  action  against  a  corporation  for  a 
personal  injury,  the  refusal  to  instruct  to  dis- 
regard the  improper  argument  of  plaintiff's 
counsel,  referring  to  the  respective  conditions  of 
the  parties  as  to  riches  and  thereby  prejudicing 
the  jury,  was  ground  for  reversal. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  {  816;    Dec.  Dig.  (  133.»] 

2.  Tbiai.   (I  120*)— IxFBOPEB   ABOnincRT   or 
Counsel. 

Counsel  should  not  state  in  his  argument 
his  knowledge  of  the  facts,  unless  he  has  testi- 
fied thereto  aa  a  witness. 

[Ed.  Notev— For  other  cases,  see  Trial,  Cent 
Dig.  {{  285-287;  Dec.  IJig.  i  120.*] 

Appeal  from  District  Court,  Rains  Coun- 
ty; R.  L.  Porter,  Judge. 

Action  by  A.  L.  Taylor  against  ttae  Soutb- 
westem  Telegraph  &  Telephone  Company. 
From  a  judgment  for  plaintiff,  defendant 
appeals.    Reversed  and  remanded. 

A.  P.  Wozoicraft,  W.  S.  Bramlett,  and  B. 
M.  McMaban,  for  appellant  O.  H.  Rodes, 
for  appellee. 

RAINET,  0.  J.  The  appellee  sued  to  re- 
cover for  injuries  alleged  to  have  been  caus- 
ed by  reason  of  the  horse  he  was  riding 
stepping  into  a  hole  dug  by  appellant's  agents 
and  falling,  throwing  him  to  the  ground; 
said  hole  being  In  or  near  the  public  road. 
On  the  trial  of  the  case  the  counsel  for  the 
appellee  In  his  closing  argument  used  the 
following  language:  "We  could  prove  that 
this  defendant  was  responsible  for  the  in- 
jured condition  of  plaintiff  if  we  bad  money, 
like  this  defendant  corporation,  to  bring  the 
witnesses  as  It  has  done;  but  we  are  not 
rich,  and  we  cannot  bring  them  here,  so  we 
can  make  this  proof,"  and,  further,  "I  know, 
and  the  defendant's  attorneys  know,  what 
plaintiff's  condition  is,  and  that  he  is  In  ttae 
condition  be  says  he  is  in,  and  that  he  baa 
bemia,  and,  if  they  doubt  it,  let  them  have 
him  examined.  We  will  submit  to  it,  and 
I  dare  them  to  do  it ;  and  If  be  has  not  now 
got  hernia  I  will  ask  this  jury  to  find  for  the 
defendant,  and  if  he  has  let  the  jury  find  for 
the  plaintiff  the  amount  that  he  is  entitled 
to.  Tbey  won't  do  it"  This  language  was 
excepted  to  by  the  appellant,  and  the  court 
requested  to  instruct  the  jury  not  to  con- 
sider it ;   but  this  request  the  court  refused. 

We  think  the  use  of  this  language  was  very 
Improper.  It  referred  to  the  respective  con- 
ditions of  the  parties  as  to  riches  In  a  man- 
ner that  was  calculated  to  prejudice  the 
jury  against  the  appellant.  The  statement 
of  counsel  as  to  his  knowing,  and  defendant's 
counsel  knowing,  that  plaintiff  had  hernia, 
was  improper.    The  jury  should  be  governed 


alme  by  the  eridenc*  adduced,  and  counsel 
should  not  state  in  his  argument  to  the 
jury  his  knowledge  of  facts,  unless  he  has 
testified  to  such  facts  as  a  witness  on  the 
trial.  Ordinarily  a  case  will  not  be  revers- 
ed on  account  of  Improper  remarks  made  In 
argument  to  the  jury,  unless  it  appears  that 
it  is  probable  Injury  resulted  to  the  losing 
party.  The  evidence  in  this  case  is  sucb 
we  do  not  feel  authorized  to  say  that  no 
injury  resulted  to  appellant  from  the  use 
of  said  language.  The  issue,  whether  or  not 
the  plaintiff  was  injured,  was  sharply  drawn, 
and  the  effect  the  remarks  counsel  made  had 
upon  the  jury  cannot  be  determined.  The 
court  should,  by  an  appropriate  instruction, 
Iiave  withdrawn  from  the  jury  the  Improper 
language  of  counsel,  and  for  failing  to  do  so 
the  judgment  will  be  reversed. 

The  assignments  of  error  relating  to  the 
charge  of  the  court  and  refusal  of  special 
charges  are  not  well  taken. 

The  judgment  is  reversed,  and  cause  re- 
manded. 


GIBBS  V.  SCALES  et  al.t 

(Court  of  Civil   Appeals  of  Texas.     Feb.  20, 
1909.     Rehearing  Denied  March  13,  1909.) 

1.  Taxation  (8  648*)— Judsidsnt— Oou.atbb- 
Ai,  Attack. 

A  judgment  for  delinquent  taxes,  rendered 
on  service  by  publication  regular  in  all  respects, 
and  reciting  that  citation  had  been  duly  had  by 
publication,  and  decreeing  a  lien  with  foreclo- 
sure thereon  for  the  taxes  In  favor  of  the  state 
against  all  persons  claiming  any  interest  in  the 
land,  and  directing  the  sale  of  the  land,  cannot 
be  collaterally  attacked  by  one  failing  to  show 
that  he  was  in  possession  of  the  land  when  the 
foreclosure  suit  was  filed  and  citation  issued. 

[Bd.   Note.— For   other   cases,    see   Taxation, 
Dec.  Dig.  {  648.*] 

2.  Judgment  (§  490*)— Cor-LATEBAi,  Attack. 

A  judgment  reciting  service  of  citation 
without  identifying  the  precise  writ  on  which 
the  court  acted  is  not  subject  to  collateral  at- 
tsxA.  for  lack  of  proper  service. 

[Ed.   Note.— For  other  cases,   see   Judgment, 
Dec.  Dig.  i  490.*] 

8.  Taxation  (§  642*)— Delinquent  Taxes— 
Actions— Citation. 

The  citation  served  by  publication  in  an  ac- 
tion for  delinquent  state  and  county  taxes  may 
be  addressed  directly  to  defendants,  and  it  need 
not  l>e  addressed  to  any  officer  nor  require  any 
officer  to  make  return  thereof. 

[Ed.    Note.— For   other   cases,    see   Taxation, 
Dec.  Dig.  I  642.*] 

4.  Taxation  (|  647*)— Delinquent  Taxes- 
Judgment— Validitt. 

A  judgment  for  delinquent  state  and  county 
taxes  is  not  wholly  invalid  because  it  improp- 
erly decrees  that  the  order  of  sale  to  l>e  is- 
sued thereon  shall  have  the  force  of  a  writ  of 
possession,  and  that  the  officer  making  the  sale 
by  virtue  thereof  shall  place  the  purchaser  in 
possession. 

[Ed.    Note.— For  other  caaea,   see   Taxation, 
Dec  Dig.   i  647.*] 


•For  othar  cans  see  same  toplo  and  lectlon  NUMBER  in  Dee.  A  Am.  Dig*.  1907  to  data,  *  Keporter  Indaxea 
t  Writ  of  wnor  dented  by  Supreme  Court  If  ay  St,  UOt. 
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5.  Taxaxioh  ((  674*)— FOBEOLOSUSK  or  Dx- 

XJHQTTXNT  TaZ   litERS— PUKOHABEBS. 

Sayles*  Ann.  Ciy.  St  1897,  art  6232g,  pro- 
▼idins  that,  where  there  is  no  bidder  for  land 
offered  for  sale  under  a  judgment  foreclosing  a 
lien  for  taxes,  the  county  attorney  shall  bid  the 
same  off  to  the  state,  etc.,  does  not  render  a 
purckaae  of  the  land  by  the  county  attorney  for 
his  own  use  void  as  contrary  to  public  policy; 
the  state  being  a  purchaser  only  when  there  are 
no  bidders. 

nSd.  Note.— For  other  cases,  see  Taxation, 
Cent  Dig.  a  1357-1360;  Dec.  Dig.  {  674.*] 

Appeal  from  District  Court,  Hartley  Coun- 
ty;  J.  N.  Browning,  Judge. 

Action  by  Mrs.  Sallle  A.  Glbbs  against 
John  A.  Scales  and  another.  From  a  Judg- 
ment for  defendants,  plaintiff  appeals.  Af- 
firmed. 

James  &  Yelser,  for  appellant  Turner  & 
Boyce  and  Webb  &  Joiner,  for  appellees. 

DUNKLIN,  jr.  This  suit  was  Instituted 
by  Mrs.  Sallle  A.  Glbbs  against  John  A. 
Scales  and  W.  Boyce  In  the  district  court  of 
Hartley  county  to  recover  the  Joseph  Welsh 
surrey  of  177  acres  of  land,  and  from  a  Judg- 
ment In  favor  of  the  defendants  the  plain- 
tiff has  appealed. 

The  plaintUTs  original  petition  was  In  the 
oaual  form  of  trespass  to  try  title.  To  this 
petition  defendants  filed  general  denial,  plea 
of  not  guilty,  and  special  answers,  in  which 
both  defendants  pleaded  a  Judgment  in  fa- 
vor of  the  state  against  the  unknown  own- 
ers of  the  land  in  controversy  of  date  May 
10,  1890,  rendered  by  the  district  court  of 
Hartley  county,  foreclosing  a  Hen  for  taxes 
4ae  the  state  and  said  county,  and  a  deed  of 
eonveyance  of  date  July  4,  1899,  executed 
t^  the  sherlfT  of  said  county  to  defendant 
W.  Boyce  under  and  by  virtue  of  an  order  of 
sale  Issued  on  said  Judgment,  and  defendant 
Scales  further  pleaded  a  deed  of  conveyance 
from  W.  Boyce  to  himself  for  a  valuable 
consideration  paid  to  Boyce  by  Scales.  The 
evidence  introduced  upon  the  trial  establish- 
ed a  regular  chain  of  title  to  the  land  from 
tbe  state  down  to  J.  W.  Haynes,  plaintifTs 
father,  who  by  will  in  due  form  and  duly 
probated  devised  the  land  to  the  plaintiff, 
and  the  Judgment  and  deeds  of  conveyance 
ideaded  by  defendants  were  also  established 
by  proof.  The  Judgment  was  for  taxes  due 
tbe  state  and  county  on  the  property  for  the 
years  1892  to  1886,  both  inclusive.  Tbe  land 
-was  assessed  for  taxes  for  the  year  1891 
on  tbe  nonresident  tax  rolls  of  the  county 
in  the  name  of  plaintiff's  husband,  Bamett 
-Glbbs,  who  then  resided  in  Dallas  county 
and  who  died  in  1896,  and  Dallas  cotmty 
was  the  place  of  plaintiff's  residence  at  the 
date  of  the  Institution  of  the  suit  and  at  the 
date  of  the  Judgment  W.  Boyce  was  the 
-county  attorney  of  Hartley  county,  and  In 
that  official  capacity  represented  the  plain- 
tiff in  the  institution  of  the  suit  and  in  its 
prosecntlon  to  final  Judgment.    He  was  like- 


wise coimty  attorney  of  Hartley  county 
when  he  purchased  the  land  under  the  fore- 
closure sale  by  tbe  sheriff.  The  Judgment 
was  upon  service  by  publication,  was  regu- 
lar in  all  respects,  specifically  reciting  that 
citation  had  been  duly  had  by  publication, 
and  decreed  a  lien  with  foreclosure  thereof 
for  the  taxes  due  for  tbe  years  1892  to  1896, 
inclusive,  and  was  in  favor  of  the  state 
against  all  persons  (said  persons  being  un- 
known) owning,  having,  or  claiming  any 
Interest  in  the  land,  and  directed  the  clerk 
to  issue  an  order  of  sale  to  sell  the  same 
for  the  purpose  of  satisfying  said  taxes  and 
costs  of  suit,  subject  to  the  right  of  the  own- 
er to  redeem  the  same  witliin  two  years. 
The  affidavit  for  the  Issuance  of  the  citation 
was  made  by  W.  Boyce  as  attorney  for  the 
state,  was  In  statutory  form,  affiant  stating 
therein  that  the  owners  of  tbe  land  In  con- 
troversy were  unknown  to  him,  and  after 
inquiry  could  not  be  ascertained.  By  supple- 
mental petition  duly  filed  plaintiff  alleged 
that  this  affidavit  of  the  county  attorney 
was  fraudulently  made,  and  that  by  reason 
thereof  the  Judgment  of  foreclosure  was 
void.  The  trial  court  sustained  general  and 
special  exceptions  to  this  pleading  on  the 
ground  that  it  was  a  collateral  attack  on  the 
Judgment,  and  in  this  ruling  we  think  there 
was  no  error.  This  was  clearly  a  collateral 
attack  upon  the  Judgment,  based  upon  alleg'- 
ed  facts  dehors  the  Judgment  and  all  other 
records  in  the  suit,  which  could  not  be  sus- 
tained in  view  of  the  affidavit  for  citation 
by  publication  and  recitals  of  service  in  the 
Judgment,  above  noted.  Crawford  v.  Mc- 
Donald, 88  Tex.  626,  33  S.  W.  325;  Kenson 
V.  Gage,  84  Tex.  Civ.  App.  547,  70  S.  W.  606; 
Scudder  v.  Cox,  86  Tex.  Civ.  App.  416,  80 
S.  W.  872.  The  evidence  falling  to  show 
that  appellant  was  in  possession  of  the  land 
when  the  foreclosure  suit  was  filed,  and 
when  citation  was  Issued  therein,  the  cases 
of  Hollywood  v.  Wellhausen,  28  Tex.  Civ. 
App.  541,  68  S.  W.  329,  and  Bingham  v.  Mat- 
thews, 39  Tex.  Civ.  App.  41,  86  S.  W.  781, 
relied  on  by  her,  are  therefore  not  applicable. 
Other  authorities  cited  by  appellant,  such  as 
Babcock  v.  Wolffarth,  35  Tex.  Civ.  App.  612, 
80  S.  W.  642,  Stoneman  v.  Bllby,  48  Tex. 
Civ.  App.  293,  96  S.  W.  51,  and  Earnest  v. 
Glaser,  82  Tex.  Civ.  App.  378,  74  S.  W.  606, 
are  applicable  only  in  cases  where  the  Judg- 
ment assailed  fails  to  recite  service  of  cita- 
tion. 

Appellant  calls  our  attention  to  the  deci- 
sion of  our  Supreme  Court  in  Martin  v. 
Bums,  Walker  &  Co.,  80  Tex.  670,  16  S.  W. 
1072,  and  Fowler  v.  Simpson,  70  Tex.  617,  15 
S.  W.  682,  23  Am.  St  Rep.  370,  to  the  effect 
that,  when  the  Judgment  recites  tbe  precise 
character  of  service  upon  which  It  is  render- 
ed, then  proof  is  admissible  to  show  that  the 
service  was  not  as  required  by  law;  and  up- 
on these  authorities  the  contention  Is  made 
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tbat.  In  riew  of  the  recital  In  the  Judgment 
of  foreclosure  in  question  that  citation  was 
by  publication,  the  trial  court  erred  In  sus- 
taining defendant's  exceptions  to  the  allega- 
tions In  plaintiff's  supplemental  petition  that 
the  citation  was  not  addressed  to  all  persons 
owning  or  claiming  any  Interest  In  the  land 
in  controversy,  that  it  was  not  addressed  to 
the  sheriff  or  any  constable  of  Hartley  coun- 
ty, and  that  it  failed  to  state  that  the  taxes 
claimed  in  the  petition  constituted  a  lien  on 
the  land.  In  the  case  of  Martin  y.  Bums, 
Walker  &  Co.,  supra,  the  Judgment  assailed 
failed  to  recite  any  service  of  citation,  and  the 
only  authority  therein  cited  to  sustain  the  an- 
nouncement above  noted,  which  was  not  nec- 
essary to  a  decision  of  that  case,  was  Fowler 
v.  Simpson,  supra ;  and  in  the  latter  case 
the  court  said:  "The  Judgment  now  in  ques- 
tion identlfles  by  referring  to  its  date  the  re- 
turn of  the  officer  and  the  writ  upon  which 
the  court's  conclusion  of  lawful  service  is 
based.  Instead  of  relying  upon  a  presump- 
tion, it  points  out  the  proof  upon  which  Its 
validity  depends.  It  would  be  doing  violence 
to  the  recitals  of  the  Judgment  itself  to  doubt 
upon  what  evidence  of  the  service  of  its 
process  the  court  was  acting."  If  the  Judg- 
ment recites  service  of  citation,  then.  In  the 
absence  of  some  recital  identifying  the  pre- 
cise writ  upon  which  the  court  acted,  such 
as  was  contained  In  the  case  last  cited,  we 
4o  not  believe  the  Judgment  is  subject  to  a 
collateral  attack  for  lack  of  proper  service. 
However,  irrespective  of  this  view,  the  cita- 
tion offered  by  appellant  in  support  of  these 
allegations  is  contained  In  a  bill  of  excep- 
tion appearing  In  this  record,  and  we  think 
the  same  was  In  snbstantlal  compliance  with 
the  statutory  requirements.  It  is  not  ad- 
dressed to  the  sheriff  or  any  constable,  but 
la  addressed  directly  to  the  defotdants,  and 
the  affidavit  of  the  publisher  of  the  newspa- 
per publishing  it  shows  publication  thereof 
as  required  by  law.  We  find  no  statute  re- 
quiring such  citations  to  be  addressed  to  any 
officer,  nor  requiring  any  officer  to  make  re- 
turn thereof.  We  therefore  overrule  appel- 
lant's contention  last  noted.  Toung  r.  Jack- 
son (Tex.  Civ.  App.)  HO  S.  W.  79. 

That  portion  of  the  Judgment  decreeing 
that  the  order  of  sale  to  be  issued  thereon 
should  have  the  force  and  effect  of  a  writ 
of  possession,  and  that  the  officer  making 
the  sale  of  the  land  by  virtue  thereof  should 
place  the  purchaser  in  possession,  was  Im- 
VTopex,  but  It  did  not  Invalidate  the  Judg- 
ment In  its  entirety,  and  should  be  treated  as 
surplusage  only.  Masterson  v.  State^  17  Tex. 
Civ.  App.  94,  42  S.  W.  1003.  Sayles'  Ann. 
Civ.  St.  1897,  art  5232g,  provides  tbat  when 
land  is  offered  for  sale  by  the  sheriff  under 
a  Judgment  foreclosing  a  Hen  for  taxes,  if 
there  be  no  bidder  for  such  land,  the  county 
attorney  shall  bid  the  same  off  to  the  state 
for  the  amount  of  all  taxes,  penalties,  inter- 


est, and  costs  adjudged  against  the  property. 
Appellant  insists  that,  W.  Boyce  being  the 
county  attorney  of  Hartley  county  at  the 
time  he  purchased  the  land  In  controversy 
under  the  foreclosure  sale,  he  should  have  bid 
the  property  off  to  the  state,  and  that,  there- 
fore, his  purchase  of  same  for  his  own  use 
and  benefit  was  contrary  to  public  policy  and 
void.  In  support  of  this  contention,  appel- 
lant cites  Edwards  v.  Estell,  48  Cal.  194,  and 
Clute  V.  Barron,  2  Mich.  192.  In  the  case 
first  cited  a  purchase  by  a  surveyor  of  pub- 
lic land,  and  in  the  second  case  cited  a  pur- 
chase by  a  tax  collector  of  lands  he  sold  for 
taxes,  were  both  held  to  be  contrary  to  pub- 
lic policy,  and  therefore  void.  But  In  these 
cases  and  others  we  have  examined,  where 
sales  of  like  character  were  likewise  held 
void,  the  purchasers  were  the  officers  making 
the  sales  and  selling  to  themselves,  or  else 
were  charged  by  law  with  some  duty  relative 
to  making  the  sale,  the  performance  of  which 
was  necessary  to  a  valid  sale:  It  will  be 
noted  that  the  statute  quoted  above  requires 
the*  land  to  be  bid  in  for  the  state  only  when 
there  are  no  bidders  for  the  same,  thus  evi- 
dencing the  policy  of  the  state  to  become  the 
purchaser  only  when  it  is  necessary  to  do  so 
in  order  to  collect  the  taxes  due.  It  is  not 
made  the  duty  of  the  county  attorney  to 
sell  the  land,  that  being  the  official  duty  of 
the  sheriff,  and.  In  the  absence  of  allegations 
of  fraud  in  making  the  purchase,  we  do  not 
think  that  it  can  be  said  that  the  purchase 
by  W.  Boyce  was  contrary  to  public  policy 
and  therefore  void.  Walcott  v.  Hand,  122 
Mo.  621,  27  S.  W.  333.  In  the  case  last  cited 
a  tax  collector  was  the  purchaser  under  a 
tax  sale  by  the  sheriff,  and  the  contention 
was  made  that  the  transaction  was  void  as 
being  contrary  to  public  policy,  but  the  Su- 
preme Court  of  Missouri,  rendering  the  de- 
cision, held  the  deed  valid,  citing  DiUinger 
V.  Kelley,  84  Mo.  565,  and  Brlant  v.  Jackson, 
90  Mo.  585,  13  S.  W.  01,  and  saying:  "▲ 
careful  examination  of  each  and  every  caso 
cited  by  plaintiffs  discloses  that  In  every 
instance  in  which  the  sale  was  held  void  or 
voidable  it  was  under  a  tax  law  in  which 
the  collector  himself  made  the  sale,  and  ei- 
ther by  himself  or  deputy  purchased  the 
land,  or,  if  sold  by  a  sheriff  or  constable,  he 
purchased  at  his  own  sale."  See,  also,  1 
Blackwell  on  Tax  TiUes,  f  604. 

Binding  no  error  in  the  record,  the  Judg- 
ment of  the  trial  court  is  affirmed. 


PHILUPS  et  al.  r.  HAIL. 


(Court  of  Civil  Appeals  of  Texas. 
1909.) 


March  91* 


LiuiTATioN  OF  Actions  (J  167*)— Constable's 

Bond— Bab  or  Debt  as  Bab  of  SEcaaiTT. 

A  constable's  official  bond  being  merely  a 

collateral  security  for  performance  of  hla  duty, 

the  two-year  limitation,  which  bars  an  actioa 
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for  bnach  of  his  duty,  alao  bars  an  action  od 
llie  bond. 

[Ed.  Xote. — For  other  cases,  see  Limitation  of 
Atrtions,  Cent.  Dig.  K  651-653 ;  Dec  Dig.  1 167.*! 

Appeal  from  Houston  County  Court;  John 
Spcnce,  Judge. 

Action  by  J.  W.  Hail  against  A.  W.  Phil- 
lips and  others,  in  which  the  First  National 
Bank  of  Croclcett  was  interpleaded.  Judg- 
ment for  plaintiff  against  defendants,  and 
for  defendants  over  against  the  bank,  and  de- 
fendants appeal    Rerersed  and  rendered. 

Adams  &  Adams,  Nnnn  &  Nunn,  and  J.  W. 
Madden,  for  apiwUants.  Moore  &  Adams  and 
!•.  A.  Sallas,  for  appellee. 

NEIIiL,  J.  On  the  SOth  of  AprU.  1907,  J. 
W.  Hall  sued  A.  W.  Phillips  and  the  sureties 
on  bis  official  bond  as  constable  of  precinct 
No.  1,  Houston  county,  Tex.,  to  recover  dam- 
ages for  negligently  taking  a  defective  claim 
bond  to  property  which  he  had  levied  upon, 
on  November  4,  1904,  by  virtue  of  an  execu- 
tion Issued  on  a  Judgment  owned  by  the 
plaintiff.  Hail,  and  for  delivering  the  prop- 
erty to  the  claimant,  the  First  National  Bank 
of  Crockett,  on  the  day  of  the  levy.  Phil- 
lips' answer  contained  a  special  exception  to 
plaintiff's  petition,  upon  the  ground  that  It 
BbowB  upon  its  face  that,  the  action  was  bar- 
red by  the  two-year  statute  of  limitation, 
and  a  special  plea  in  bar  of  the  two-year 
statute.  The  bank  was  also  Interplead,  il, 
and  Judgment  was  asked  by  Phillips  and  the 
sureties  on  his  bond  over  against  the  bank. 
In  the  event  plaintiff  recovered  against  them. 
Tbe  case  was  tried  before  the  court  without 
a  jnry,  and  Judgment  rendered  In  favor  of 
tbe  plaintiff  against  Phillips  and  his  sureties 
in  tbe  amount  shown  to  be  due  upon  the  ex- 
ecution up  to  tbe  time  the  cause  was  tried, 
and  also  rendered  in  favor  of  Phillips  and 
bis  bondsmen  over  against  the  bank. 

In  tbe  view  we  take  of  the  case,  we  need 
only  consider  the  assignment  which  com- 
plains of  the  court's  holding  that  plaintilTs 
action  was  not  barred  by  the  statute  of  lim- 
itation. The  undisputed  facts,  as  well  as 
tbe  allegations  In  plaintiff's  petition,  show 
conclusively  that  the  suit  was  not  brought 
until  two  years  after  the  right  of  action 
against  Piillllps  accrued.  Unquestionably  the 
two-year  statute  of  limitation  is  applicable 
to  a  case  of  this  character.  Woods  v.  Huff- 
man, 64  Tex.  9&  This  Is  founded  on  the 
principle  that  an  official  bond  is  simply  a 
collstenil  security  for  performing  the  of- 
ficer's duty,  and,  when  suit  is  barred  for 
breacb  of  bis  du^,  action  is  also  barred  on 
tbe  bond.  State  t.  Conway,  18  Ohio,  236; 
State  T.  Blake,  2  Ohio  Bt  147;  Dawes  v. 
Shed.  15  Mass.  6,  8  Am.  Dec.  80;  Ryus  v. 
Gmble.  31  Kan.  767,  3  Pac.  618;  Com'rs  T. 
Van  Slyck.  62  Kan.  622, 35  Pac.  299 ;  Spokane 
Co.  v.  Prescott,  19  Wash.  418,  53  Pac.  661,  67 
Am.  St.  Rep.  733;   Davis  y.  Clark,  58  Kan. 


465,  49  Pac.  C65.  As  is  said  in  Ryus  v, 
Gruble,  supra :  "The  bond  does  not  give  tho 
cause  of  action.  The  wrongs  or  delicts  do; 
and  the  bond  simply  furnishes  security  to  in- 
demnify the  persons  who  suffer  by  reason  of 
such  wrongs  or  delicts.  And  while  the  stat- 
ute dted  by  plaintiff  operates  to  bar  every 
action  brought  upon  the  bond  to  enforce  a 
cause  of  action  which  accrued  more  than 
five  years  prior  to  tbe  commencement  of  tbe 
action,  yet  such  statute  does  not  operate  to 
suspend  the  operation  of  the  other  statutes 
of  limitation,  or  to  continue  in  force  or  re- 
vive a  cause  of  action  which  had  already 
been  barred  by  some  one  of  the  other  statutes 
of  limitation.  Whenever  a  cause  of  action 
is  barred  by  any  statute  of  limitations,  the 
right  to  maintain  an  action  therefor  upon  s< 
bond,  which  simply  operates  as  a  security 
for  tbe  same  thing,  must  necessarily  cease  to 
exist." 

From  this  it  follows  that  the  court  erred  In 
not  holding  that  the  action  was  barred,  and 
In  falling,  for  that  reason,  to  render  judg- 
ment In  favor  of  defendants  against  the 
plaintiff.  Wherefore  the  Judgment  of  the 
county  court  Is  reversed  and  set  aside,  and 
Judgment  la  here  rendered  for  defendants. 


WRKJHT  V.  HARTFORD  FIRE  INS.  CO-t 

(Court  of  (Svil   Appeal*  of  Texas.     Feb.   13, 

1909.    Rehearing  Denied  March  13,  1909.) 

1.  INSCBANCK  (I  282*)— FiBB  Insubance— Elf- 
TIBE,  URCONOITIOKAL,  AND  SOLK  OWNEB- 
SHIP. 

A  purchaser  of  real  estate  who  receives  a 
deed  retaining  a  vendor's  lien  for  the  unpaid 
part  of  the  price  acquires  the  entire,  uncondi- 
tional, and  sole  ownership  within  an  insurance 
policy  stipulating  that  it  shall  be  void  on  tbe 
interest  of  insured  being  or  becoming  other  than 
entire,  unconditional,  and  sole  ownership. 

[Ed.  Note. — For  other  cases,  see  Insurance, 
Cent.  Dig.  S  613;    Dec.  Dig.  {  282.»] 

2.  Insubance  (|  282*)— Fibs  Insubancb— Un- 

INCUMBEBED    "INTEBEST." 

A  fire  policy  stipulating  that  it  should  b« 
void  on  the  interest  of  insured  becoming  other 
than  unincumbered  was  with  the  consent  of 
hisnrer,  subject  to  its  conditions,  assigned  to  a 
purchaser  whose  deed  of  the  property  retained 
a  vendor's  lien  for  the  unpaid  part  of  tbe  price. 
Insurer  had  no  notice  of  tbe  lien.  Held,  that 
the  policy  was  void. 

[EJd.  Note.— For  other  cases,  see  Insurance, 
Dec.  Dig.  8  282.*] 

Appeal  from  District  Court,  Howard  Coun- 
ty ;  Jas.  h.  Shepherd,  Judge. 

Action  by  J.  O.  Wright  against  the  Hart- 
ford Fire  Insurance  Company.  From  a  Judg- 
ment for  defendant,  plaintiff  appeals.  Af- 
firmed. 

L.  A.  Dale,  for  appellant  Wm.  Thompsoa 
and  Jno.  B.  Littler,  for  appellee. 

CONNER,  C.  J.  Appellant  sued  upon  a 
policy  of  insurance  acquired  by  him  for  dam- 


•For  other  cases  see  same  topic  and  section  NUMBER  In  Dec.  A  Am.  Digs.  1907  to  date,  A  Reporter  Indexes 
t  Writ  of  error  denied  by  Sultreme  Court  April  14,  1909. 


Digitized  by 


Google 


192 


118  SOTJTHWESTEEN  RBPORTHB. 


fTsz. 


agea  In  the  sum  of  $1,050  done  to  his  dwell- 
ing by  lightning.  The  policy  by  Its  terms 
was  to  become  "void"  If,  among  other  things, 
"the  Interest  of  the  assured  be  or  become 
other  than  the  entire,  unconditional,  unin- 
cumbered, and  sole  ownership  of  the  prop- 
erty." Appellee,  In  addition  to  the  general 
denial,  pleaded  the  quoted  provision  of  the 
policy  In  defense,  and,  it  appearing  upon  the 
trial  from  the  undisputed  proof  that  at  the 
time  of  the  alleged  destruction  of  the  prop- 
erty there  existed  thereon,  an  unsatisfied, 
valid  vendor's  lien  to  secure  the  aggregate 
sum  (excluding  Interest  and  attorneys'  fees) 
of  $1,650,  the  court  peremptorily  instructed 
a  verdict  for  appellee,  and  upon  the  return 
of  such  verdict  Judgment  was  entered  ac- 
cordingly. 

The  undisputed  evidence  shows  that  the 
I»ollcy  which  contained  the  provision  we  have 
quoted  above  was  made  to  one  S.  E.  Davis 
on  the  Ist  day  of  November,  1906,  Insuring 
the  said  Davis  for  the  period  of  three  years 
against  loss  by  fire  or  lightning  upon  the 
property  in  controversy;  that  on  July  29, 
1907,  S.  B.  Davis,  Joined  by  his  wife,  convey- 
ed the  property  to  appellant  for  a  total  con- 
sideration of  $5,000,  of  which  $1,650  was  evl- 
-denced  by  two  promissory  notes,  each  for  the 
flum  of  $825,  executed  by  appellant,  payable 
to  the  order  of  S.  B.  Davis  on  or  before  April 
23,  1908;  and  1909,  respectively,  each  bear- 
ing interest  from  date  until  paid  at  the  rate 
of  10  per  cent,  per  annum,  stipulating  that 
all  past-due  interest  should  bear  Interest  from 
maturity  until  paid  at  the  rate  of  10  per 
-cent.  i)er  annum,  and  that  a  failure  to  pay 
either  note  or  any  Installment  of  interest 
when  due  should  at  the  election  of  the  hold- 
«r  mature  both  notes;  that.  If  placed  In  the 
hands  of  an  attorney  for  collection,  collected 
by  suit,  or  through  the  probate  court,  10  per 
«ent  additional  on  the  principal  and  interest 
should  be  paid  as  attorneys'  fees.  To  secure 
the  two  notes  thus  descril>ed,  the  vendor's 
lien  upon  the  property  conveyed  was  express- 
ly retained  in  the  deed.  The  deed  was  duly 
acknowledged  by  S.  EL  Davis  on  August  14, 
1907,  and  by  his  wife  on  the  9th  day  of  Sep- 
tember, 1907,  upon  which  last-named  day 
the  deed  was  duly  recorded.  Davis  assigned 
the  policy  to  appellant  with  appellee's  con- 
tent given  in  the  following  terms,  as  appears 
by  indorsement  upon  the  policy:  "The  in- 
«urance  company  within  named  hereby  con- 
sents that  the  Interest  of  S.  E.  Davis  in  the 
within  policy  be  assigned  to  J.  O.  Wright, 
subject  to  all  the  terms  and  conditions  there- 
in mentioned  and  set  forth.  Dated  at  Big 
Springs,  Texas,  the  3d  day  of  August,  1907. 
<3eorge  D.  Lee,  Agent." 

There  is  no  evidence  that  appellee  had  no- 
tice of  the  lien  so  shown,  and  the  only  ma- 
terial question  presented  on  this  appeal  la 
whether  the  facts  invalidated  the  policy  and 
authorized  the  peremptory  instructlou.  Nu- 
merous authorities  have  been  cited  to  the 
«fCect  that  a  policy  of  insurance  la  not  voided 


by  a  lien  on  the  subject-matter  of  the  Insur- 
ance by  reason  of  a  provision  that  "If  the 
interest  of  the  assured  be  or  become  other 
than  the  entire,  unconditional,  and  sole  own- 
ership of  the  property."  See  Liverpool  & 
London  &  Globe  Ins.  Co.  v.  Rlcker,  10  Ter. 
Civ.  App.  264,  31  S.  W.  248;  Hamburg-Brem- 
en rire  Ins.  Co.  V.  Ruddell,  37  Tex.  Civ.  App. 
30,  82  S.  W.  826;  Queen  Ins.  Co.  v.  May 
(Tex.  Civ.  App.)  85  8.  W.  831;  Merchants' 
Ins.  Co.  v.  Nowlln  (Tex.  Civ.  App.)  66  S.  W. 
198 ;  Fire  Association  of  PhU.  v.  Calhoun,  28 
Tex.  Civ.  App.  409,  67  S.  W.  163 ;  De  Amaud 
V.  Home  Ins.  Co.  (C.  C.)  28  Fed.  603 ;  Ellis  v. 
Ina  Co.  (C.  C.)  32  Fed.  646;  Dolliver  v.  In- 
surance Co.,  128  Mass.  315,  35  Am.  Rep.  378 ; 
Franklin  Fire  Ins.  Co.  v.  Crockett,  76  Tenn. 
726;  Dohn  v.  Farmers'  Joint-Stock  Ins.  Co., 
5  Lens.  (N.  Y.)  275.  These  authorities  pro- 
ceed on  the  theory  that  such  condition  has 
reference  alone  to  the  status  of  the  title,  and 
that  the  title  or  ownership,  whether  legal 
or  equitable,  is  none  the  less  "entire,  uncon- 
ditional, and  sole"  merely  because  of  an  In- 
cumbrance on  the  subject-matter  of  the  in- 
surance. None  of  the  cases,  however,  that 
we  have  examined  construe  a  provision  of  a 
policy  which,  as  here,  inhibits  an  incum- 
brance, and  we  fail  to  find  any  Just  ground 
upon  which  to  avoid  the  force  of  a  contract 
of  insurance  as  the  parties  saw  flt  to  make 
it  It  was  not  shown,  as  in  one  of  the  cases 
cited,  that  at  the  time  of  appellee's  consent 
to  the  transfer  its  agent  had  notice,  either 
actual  or  constructive^  of  the  existence  of 
the  lien.  On  the  contrary,  such  consent  was 
expressly  made  "subject  to  all  the  terms  and 
conditions"  of  the  policy  as  made  to  Davis. 
If  the  provision  under  consideration  could 
be  construed  as  a  representation  merely,'  it 
can  hardly  be  said  that  the  representation 
was  immaterial  to  the  risks  contemplated 
by  the  policy,  and  that,  therefore,  the  policy 
should  l>e  upheld.  In  1  Wood  on  Fire  Ins. 
(2d  Ed.)  §  345,  it  is  said  that:  "Where  the 
policy  specially  provides  that  any  Incum- 
brance' shall  invalidate  it,  fit  coarse,  a  mort- 
gage operates  as  a  breach."  And  in  the 
case  of  Curlee  v.  Texas  Home  Fire  Ins.  Co., 
31  Tex.  Civ.  App.  471,  73  S.  W.  831,  It  was 
held  in  an  opinion  by  Judge  Key,  of  the 
Third  Supreme  Judicial  District,  that  a  ven- 
dor's lien  avoided  a  policy  of  insurance  which 
contained  a  provision  to  the  eifect  "that  this 
entire  policy  shall  be  void  if  the  subject  of 
insurance,  or  any  part  thereof,  be  or  become 
incumbered  by  mortgage  Or  otherwise.  A 
writ  of  error  was  refused  in  this  case  by  our 
Supreme  Court,  and  It  would  seem  to  be  con- 
clusive here,  save  that  api>ellant  insists  that 
in  the  policy  before  us  the  condition  is 
against  an  Incumbrance  of  the  "Interest" 
of  the  assured  instead  of  the  "subject"  of  in- 
surance, as  in  the  case  cited.  It  seems  dif- 
flcuit,  however,  to  make  the  distinction  urged 
available  here.  Appellant's  "interest"  in  the 
property  insured,  considered  in  the  sense  of 
title  or  ownership  merely,  was  constituted 
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by  the  property  Itself.  It  migtat  be  entirely 
extlngnlahed  by  ancceaslve  alienations  of  tbe 
several  estates  that  might  be  carved  out  of 
tbe  property,  or  might  be  wholly  lost  by  ex- 
cessiye  or  snccessive  mortgages.  Within  tbe 
meaning  of  the  policy,  as  shown  by  the  au- 
thorities first  cited  by  us,  appellant  had  tbe 
entire,  unconditional,  and  sole  ownership, 
notwithstanding  tbe  existence  of  tbe  vendor's 
lien,  bnt  no  method  of  Incumbering  such 
title  or  interest  for  tbe  payment  of  debt  oc- 
curs to  us  other  than  to  Incumber  the  prop- 
erty 80  owned.  In  Fire  Ins.  Co.  v.  Clarke, 
79  Tex.  23,  16  S.  W.  166,  11  L.  R.  A.  293,  it 
was  held  that  a  mortgage  on  certain  property 
constituted  a  conveyance  of  an  "Interest" 
therein  within  tbe  conditions  of  the  policy. 
In  Hicks  V.  Farmers'  Ins.  Co.,  71  Iowa,  119, 
32  N.  W.  201.  60  Am.  Rep.  781,  It  was  held 
that:  "A  condition  in  a  Are  Insurance  policy 
issued  to  a  firm  that  property  should  not 
afterwards  be  in  any  manner  incumbered 
was  violated  by  the  execution  of  a  mortgage 
by  one  of  tbe  partners  on  his  undivided  one- 
third  Interest  in  the  property,  and  by  a  Judg- 
ment against  him,  which  became  a  lien  on 
bis  said  interest"  In  other  words,  these 
decisions  seem  to  treat  the  Interest  in  prop- 
erty and  the  property  itself  as  convertible 
terms,  although  we  have  been  unable  to  find 
any  case  either  for  or  against  the  precise  dis- 
tinction appellant  has  urged. 

On  tbe  whole,  we  conclude  that  under  the 
undisputed  facts  the  court's  peremptory  in- 
Btmction  was  proper,  and  that  tbe  Judgment 
should  be  affirmed. 


SLAUGHTER  v.  SLAUGHTER. 

(Court  of  Civil  Appeals  of  Texas.     March  13, 
1909.) 

DiVOBCB    (§    27*)— CBUKI.    TBEAT>IEIfl>— ABAN- 
DORlfKNT. 

Under  Sayles'  Ann.  Civ.  St.  art  2977,  pro- 
viding that  a  divorce  may  be  granted  for  cruel 
treatment,  the  act  of  a  husband  in  stealthily 
abandon]^  the  wife  and  taking  from  ber  an 
infant  child  is  not  cruel  treatment,  authorizing 
a  divorce  on  that  ground. . 

[Ed.  Note.— For  other  cases,  see  Divorce, 
Cent  Dig.  {  77  ;    Dec.  Dig.  S  27.*] 

Appeal  from  District  Court,  Dallam  Coun- 
ty;   J.  N.  Browning,  Judge. 

Action  by  Eloise  Slaughter  against  Coney 
C.  Slaughter.  From  a  Judgment  for  plaintiff, 
defendant  appeals.    Reversed  and  remanded. 

Jno.  W.  Veale,  for  appellant  Wallace  ft 
Lumpkin  and  D.  B.  Hill,  for  appellee. 

DUNKLIN,  J.  Elolse  Slaughter  recovered 
a  Judgment  in  tbe  district  court  of  Dallam 
coimty  against  her  husband.  Coney  C.  Slaugh- 
ter, dissolving  the  marriage  of  the  parties 
snd  awarding  to  plaintiff  tbe  custody  and 
edncatidn  of  their  minor  child.  The  follow- 
ing were  the  only  facts  proven  upon  the 


trial  to  sustain  tbe  allegation  In  her  petlti<ni 
that  defendant  had  treated  plaintiff  so  croel- 
ly  as  to  render  their  living  together  insup- 
portable, and  on  account  of  wblcb  she  sought 
a  divorce: 

Defendant  left  plaintiff  without  catibe,  and 
Immediately  went  to  tbe  republic  of  Mexico, 
where  he  has  resided  ever  since,  taking  with 
him,  and  keeping,  a  girl  baby  11  months  old, 
tbe  fruit  of  the  marriage.  Tlie  child  had 
been  weaned  by  tbe  mother  at  tbe  time  she 
was  carried  away.  Tbe  parties  were  living 
in  Dalhart  at  the  time  of  the  separation,  but 
on  or  about  December  IS,  1906,  defendant 
represented  to  plaintiff  that  be  desired  to 
move  to  Amarillo,  and  planned  that  they 
both  make  a  trip  there  for  the  purpose  of 
selecting  a  place  to  board.  PlaintUTs  moth- 
er lived  in  Amarillo,  and  plaintiff  expected 
to  stop  with  her  on  that  trip.  Defendant 
induced  plaintiff  to  leave  tbe  child  witb  his 
mother  in  Dalhart  by  representing  to  her 
that  her  mother  bad  so  requested,  and  this 
representation  was  false.  When  plaintiff 
boarded  tbe  train  at  Dalhart  to  go  to  Am- 
arlUo,  the  defendant,  upon  the  pretext  of  re- 
turning to  his  room  for  some  articles  of 
wearing  apparel,  which  be  bad  forgotten 
and  which  be  would  need  on  the  trip,  left 
plaintiff  to  take  tbe  trip  alone.  Very  early 
on  the  following  morning  be  left  with  the 
child,  and  up  to  the  date  of  tbe  trial,  April  2, 
1908,  plaintiff  had  never  receiv«J  any  tidings 
of  defendant  or  her  child,  and  since  he 
abandoned  plaintiff  defendant  has  never  con- 
tributed anything  to  her  support  Plaintiff 
loved  ber  child,  and  her  separation  from  the 
child  has  caused  her  grief. 

Construing  all  these  facts  together,  and 
griving  them  full  force  and  effect,  they  do  not 
warrant  the  decree  of  divorce  rendered. 
Sayles'  Ann.  Civ.  St.  art.  2977,  reads  in  part 
as  follows:  "A  divorce  by  separation  from 
the  bonds  of  matrimony  may  be  decreed  in 
tbe  following  cases:  (1)  Where  either  the 
husband  or  wife  is  guilty  of  excesses,  cruel 
treatment  or  outrages  towards  the  other,  if 
such  ill  treatment  is  of  such  a  nature  as  to 
render  their  living  together  insupportable. 
•  •  •  (3)  In  favor  of  the  wife  when  tne 
husband  shall  have  left  her  for  three  years 
with  tbe  intention  of  abandonment,  or  where 
he  shall  have  abandoned  ber  and  lived  in 
adultery  with  another  woman."  And  article 
2979  requires  the  material  facts  alleged  In  a 
petition  for  a  divorce  to  be  sustained  by  full 
and  satisfactory  evidence  before  a  divorce 
can  be  decreed.  It  will  be  seen  from  article 
29T7,  quoted  above,  that  simple  abandonment 
of  his  wife  by  the  husband  cannot  be  a 
ground  for  divorce,  unless  i|;  has  continued 
for  three  years.  This  is  a  separate  and  dis- 
tinct ground  from  cruelty,  and  cannot  be 
considered,  even  In  connection  witb  failure 
to  support  the  wife  after  abandonment,  as 
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oonstltatliig  a  gtoond  for  divorce  onder  para- 
graph 1  of  tbe  article  above  qnoted.  Every 
abandonment  of  the  wife  by  the  husband 
within  the  meaning  of  snbdlvlslon  8  of  ar- 
ticle 2977  necessarily  implies  nonsupport  by 
the  husband  dnrlng  abandonment 

The  act  of  the  bnsband  In  taking  from  the 
mother  the  Infant  cbUd,  under  the  clrcum- 
stances  above  enumerated,  while  reprehen- 
sible, Is  not  In  terms  made  a  ground  for  di- 
vorce by  the  statutes,  and  cannot  be  con- 
strued as  "cruel  treatment  or  outrages"  to- 
ward her  "of  such  a  nature  as  to  render 
their  living  together  insupportable,"  within 
the  meaning  of  subdivision  1  of  article  2977. 
In  cases  of  separation  of  husband  and  wife, 
controversies  over  the  custody  of  their  minor 
children  are  of  common  occurrence,  and  to 
hold  that  for  one  to  take  the  exclusive  con- 
trol of  the  minor  children  would  constitute 
cause  for  divorce  at  the  suit  of  the  other 
spouse,  we  think,  would  extend  our  divorce 
statutes  beyond  the  Intention  of  the  legisla- 
tures enacting  them. 

For  the  error  of  the  trial  court  In  decree- 
ing a  divorce  between  the  parties  upon  the 
facts  above  recited,  the  judgment  rendered 
Is  reversed,  and  the  cause  remanded,  with- 
out passing  upon  any  other  errors  assigned 
by  appellant  However,  the  writer  is  In- 
clined to  the  opinion  that  the  venue  of  this 
suit  was  Improperly  laid  In  Dallam  county. 
The  separation  occurred  In  December,  1906, 
and  the  suit  was  filed  In  August,  1907.  Ever 
since  the  separation  plalntlfT  has  lived  with 
her  parents  ta  AmarlUo,  Potter  cotmty,  al- 
though at  the  time  the  suit  was  filed  she 
owned  a  house  and  lot  In  Dalhart,  Dallam 
coimty,  which  she  and  her  husband  had  for- 
merly occupied  as  their  home,  but  which  she 
afterwards  sold,  and  at  the  time  of  trial 
she  still  claimed  Dalhart  as  her  home.  See 
Michael  v.  Michael,  34  Tex.  Civ.  App.  630, 
79  8.  W.  74;  Haymond  v.  Haymond,  74  Tex. 
414,  12  S.  W.  90;  Sayles'  Ann.  Civ.  St  art 
2978.  But  as  above  said,  this  question  Is 
not  decided;  a  decision  of  It  being  unneces- 
sary, for  the  reasons  already  noted. 

Reversed  and  remanded. 


ST.  liOinS  SOUTHWESTEaiN  RT.  CO.  OF 
TEXAS  V.  ALSUP  &  GRAY. 

(Court  of  Civil  Appeals  of  Texas.     March  31, 

1909.) 
Appeal  awd  Ebkob  (|  1071*)— Habmlesb  Bb- 

BOB— Findings. 

An  erroneous  finding^  of  fact  by  the  coart 
was  Immaterial,  where  it  did  not  affect  the 
other  findings,  which  were  supported  by  the 
evidence  ana  sustained  the  verdict. 

[Bd.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {f  4234,  4236;  Dec.  Dig.  { 
1071.*] 

Appeal  from  Coryell  County  Court;  R.  B. 
West  Judge. 


Action  by  Alsnp  &  Gray  against  the  St 
Louis  Southwestern  Railway  Company  of 
Texas.  From  a  Judgment  for  plaintiffs,  de- 
fendant appeals.     Affirmed. 

B.  B.  Perkins  and  Scott  Sanford  ft  Ross, 
for  appellant  Sadler  &  Arnold,  for  appellees. 

FISHKR,  C.  J.  We  are  Inclined  to  agree 
with  appellant,  as  stated  In  Its  first  assign- 
ment of  error,  that  the  evidence  does  not 
show  that  the  distance  from  Naples,  Tex., 
to  Oatesvllle,  Tex.,  Is  250  miles ;  but  how- 
ever, this  question  Is  unimportant,  and  in 
no  wise  affects  the  other  findings  of  ta,ct 
complained  of.  There  Is  evidence,  or,  in 
other  words,  the  deductions  that  arise  from 
the  evidence  Justified  the  court  In  the  other 
findings,  which  show  that  there  was  an  un- 
reasonable delay  and  improper  and  rough 
handling  of  the  stock  en  route;  and  there 
Is  also  evidence  which  justifies  the  conclusion 
as  to  the  amount  of  damages  awarded  by 
the  judgment 

We  find  no  error  In  the  record,  and  the 
judgment  la  affirmed. 

Affirmed. 


FLOREJSVUjIiB  OIL  &  MFG.  CO.  v.  TEXAS 

REFINING  CO. 

(Court  of  Civil   Appeals   of  Texas.     April   3, 

1909.) 

1.  CJOBPOBATIONB  (§  50.S*)— ACTION  8— VeNTTB. 

Under  Rev.  St  1895,  art.  1194,  exception 
23,  providing  that  Buits  against  any  pnvate 
corporation  may  be  brought  in  any  county  in 
which  plaintiff's  cause  of  action  or  a  part 
thereof  arose,  where  it  appeared  prima  facie 
that  a  written  contract  on  which  suit  was 
brought  against  a  corporation  waa  to  be  per- 
formed at  least  in  part  in  a  certain  county,  and 
that  for  a  breach  thereof  by  the  corporation 
plaintiff  had  a  cause  of  action  in  that  county, 
a  plea  of  privilege  to  be  sued  in  the  county  of 
Its  residence  was  properly  overruled. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent  Dig.  H  1935-1938 ;    Dec.  Dig.  |  B08.»] 

2.  Evidence  (g  213*)— Admissions— Offers  of 
Coupbomibb. 

In  an  action  by  a  buyer  against  a  seller 
for  breach  of  the  contract  of  sale,  evidence 
that,  after  the  buyer  had  bought  other  goods  on 
the  market,  It  offered  bv  letter  to  waive  claim 
to  the  difference  in  price  if  the  seller  would 
deliver  the  goods  contracted  for,  and  that  the 
seller  made  no  reply,  was  improperly  admitted, 
over  objection,  as  evidence  of  an  offer  to  com- 
promise a  controversy. 

[Ed.   Note.— For   other  cases,   see    Elvldence, 
Cent  Dig.  U  745-747;   Dec.  Dig.  {  213.*] 

3.  Evidence  (8  431*)  —  Pabol  Evidence  — 
Showing  Nonexistence  of  Contbact. 

In  an  action  by  a  buyer  against  a  seller 
for  breach  of  purported  contracts  for  sale  of 
cotton  oil  which  were  signed  only  by  a  broker, 
to  riiow  that  they  had  been  executed  by  the 
seller's  authority  and  therefore  binding  on  it, 
the  broker  testified  that  he  had  received  over 
the  phone  from  the  seller  an  offer  of  the  oil,  and 
on  the  same  day  had  notified  It  that  he  had  sold 
it  to  the  buyer,  that  the  sales  were  confirmed  on 
the  day  made  over  the  phone,  and  that  his  firm 
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waa  asting  as  the  ■ellei'a  broker,  and  teatlfled  on 
crMs-examination  that  his  firm  was  gOTemed 
by  a  rule  of  an  association  of  which  both  the 
buyer  and  seller  were  members  that  required 
such  sales  to  be  confirmed  by  the  seller  on  the 
day  made,  and  It  appeared  that  the  contracts 
of  sale  stipulated  tnat  the  sales  were  governed 
by  the  rules  of  the  association.  It  was  error 
to  exclude  testimony  of  the  seller's  manager 
that  tbe  broker  did  not  during  the  day  of  the 
sale  leport  to  the  seller  confirming  the  sale  as 
required  by  the  ralea  of  the  association;  the 
testimony  not  tendiiu;  to  vary  the  terms  of  the 
purported  contracts,  oat  to  show  that  they  never 
became  binding  because  of  failure  to  comply 
with  the  condition. 

[Bd.  Note.— For  other  cases,  see  Bridence, 
Cent  Dig.  }{  1976,  1876;   Dec.  Dig.  i  481.*1 

4.  PlJSADmO  (J  291*>— VERiyiCATIOW— Dkniai 

OF  Adthobitt  to  BxzoirrB  WKnTsn  Ir- 

smxmxm. 

In  an  action  by  a  buyer  against  the  seller 
for  breach  of  a  wntten  contract  of  sale  signed 
by  one  purporting  to  act  as  defendant's  broker, 
defendant  may  mtroduce  evidence  tending  to 
show  that  the  broker  failed  to  report  the  sale 
to  his  principal  for  confirmation,  as  required 
by  the  rules  of  an  association  to  which  the  par- 
ties to  the  contract  were  members,  though  de- 
fendant did  not  deny  the  execution  of  the  con- 
tract under  oath. 

[E<d.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  (  877 ;   Dec.  Dig.  {  291.*] 

5.  Saxes  (S  413*)— Acnoir  tob  Breach- Is- 
sues AND  Pboof. 

In  an  action  by  a  buyer  against  the  seller 
for  breach  of  a  written  contract  of  sale,  de- 
fendant under  a  general  denial  may  Introduce 
evidence  tending  to  show  that  a  broker  by  whom 
the  contract  was  signed  failed  to  report  the  sale 
to  defendant  for  its  confirmation,  as  required  by 
the  mlea  of  on  association  to  which  the  parties 
to  the  contract  belonged  as  members. 

[Ed.  Note.— For  other  cases,  see  Sales,  Out 
Dig.  t  1167 ;    Dec.  Dig.  (  4lk*] 

Appeal  from  District  Court,  Hunt  County; 
B.  Im  Porter,  Judge. 

Action  by  the  Texas  ReflnlOK  Company 
against  the  Floresville  Oil  &  Manufacturing 
C<Mnpan7.  There  was  a  directed  verdict  for 
plaintiff,  and  defendant  appeala  Reversed 
and  remanded. 

X  E.  Canfleld  and  J.  S.  Sherrlll,  for  appel- 
lant   Geo.  S.  Perkins,  for  appellee. 

TAIiBOT,  J.  Appellee  brought  this  suit 
against  appellant  In  .the  district  court  of 
Hont  county,  Tex.,  to  recover  damages  for 
an  alleged  breach  of  contract  It  waa  aver- 
red: That  on  the  10th  day  of  September, 
1906,  plaintiff  was  engaged  In  the  business 
of  baying  crude  oil  and  in  refining  sucb  oil 
and  selling  the  refined  product  That  on  said 
date  defendant  was  engaged  In  tbe  mannfac- 
tore  and  sale  of  crude  cotton  seed  oil  at 
the  town  of  Floresville,  In  this  state,  and 
acting  by  and  through  its  duly  authorized 
agents,  John  Hamilton  &  Co.,  in  the  city 
of  Dallas,  Tex.,  called  by  phone  plain  tifTs 
manager  at  Its  office  in  Greenville,  said  Hunt 
county,  Tex.,  and  sold  to  plaintiff  three 
tanks  of  132  barrels  capacity  of  new,  prime, 
cmde  cotton  seed  oil,  at  the  price  of  23% 
cents  per  gallon,  f.  o.  b.  Floresville,  shipment 


to  be  made  during  the  month  of  October, 
tanks  to  be  furnished  by  the  plaintiff,  and  to 
be  loaded  by  the  defendant  to  their  capacity. 
That  on  same  date  and  in  the  same  manner 
the  defendant  also  sold  to  plaintiff  three 
tanks  of  132  barrels  capacity  of  new,  primes 
cmde  cotton  seed  oil  at  the  price  of  28  cents 
per  gallon  f.  o.  b.  at  the  said  town  of  Flores- 
ville, shipment  to  i>e  made  during  the  month 
of  November,  tanks  to  be  furnished  by  plain- 
tiff and  loaded  by  defendant  to  their  capacity. 
That  said  sales  were  duly  confirmed  by  said 
brokers  to  plaintiff  on  the  same  day  by  phone 
message  and  telegraph  message,  and  by  mail- 
ing the  plaintiff  and  defendant  written  copies 
of  tlie  contract  in  the  usual  form  used  by 
tbe  brokers,  as  Is  usual  and  customary  in 
such  cases,  and  copies  of  those  so  mailed  to 
the  plaintiff  are  hereto  attached,  marked 
"Exhibit  A"  and  "Exhibit  B,"  and  made  a 
part  hereof.  Said  written  contracts  were  ex- 
ecuted by  authority  of  defendant  That,  by 
the  terms  of  said  contracts,  the  defendant 
was  to  draw  sight  drafts  on  the  plaintiff  free 
from  exchange  payable  at  said  city  of  Green- 
vUle  with  blU  of  lading  attached  for  full 
amotmt  of  tbe  invoices,  defendant  guarantee- 
ing weight  and  quality  of  the  oil  at  Green- 
ville. That  said  contracts  were  by  express 
terms  subject  to  the  Texas  Cotton  Seed 
Crushers'  Association  rules.  It  was  further 
alleged  that  the  defendant  failed  and  refused 
to  comply  with  the  said  contracts  for  the  de- 
livery to  tbe  plaintiff  of  the  six  tanks  of  oil, 
either  in  whole  or  in  part,  to  plaintiff's  dam- 
age $2,000;  that  on  or  about  the  19th  of  Octo- 
ber, 1906,  plaintiff  learned  from  the  defend- 
ant that  it  would  not  comply  with  its  con- 
tract or  any  part  thereof,  and  on  October 
20th  gave  the  defendant  notice  that  the 
plaintiff  Intended  to  purchase  and  would  pur- 
chase on  open  market  for  the  account  of  the 
defendant  six  tanks  of  oil,  three  to  be  de- 
livered in  October  and  three  in  November  to 
cover  defendant's  contract  with  plaintiff,  and 
that  defendant  wonld  be  charged  with  the 
difference  in  price,  if  any,  which  plaintiff 
was  authorized  to  do  under  and  by  -virtue  of 
the  said  terms  of  said  contracts  with  the  de- 
fendant; that  plaintiff  purchased  for  the 
account  of  defendant  three  tanks  of  prime 
cotton  seed  oil  for  October  shipment  on  the 
20th  day  of  October,  1906,  at  the  price  of  28 
cents  per  gallon  f.  o.  b.,  two  tanks  at  Cooper, 
Tex.,  and  one  tank  at  Lone  Oak,  28  cents  per 
gallon  being  then  the  lowest  market  price  for 
which  said  oil  for  said  shipment  could  be 
obtained,  and  on  the  23d  of  October  plaintiff 
purchased  for  the  account  of  the  defendant 
three  tanks  of  oil  for  November  shipment  at 
the  rate  of  28  cents  per  gallon  therefor  f.  o. 
b.,  two  tanks  from  the  Farmers'  &  Merchants' 
O.  O.  Mills,  Mt  Pleasant,  Tex.,  and  one  tank 
at  Roxton,  Tex.,  tbe  price  paid  therefor  be- 
ing the  then  lowest  market  price  for  which 
said  oU  for  said  shipment  conld  be  obtained. 


•For  otter 
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said  six  tanks  being  of  the  grade  and  quali- 
ty of  the  oil  originally  purchased  from  de- 
fendant; that  the  difference  In  price  which 
the  plaintiff  had  to  pay  for  said  oil  which 
was  the  market  price  and  the  price  at  which 
defendant  had  so  contracted  to  deliver  the 
same  to  the  plaintiff  was  $1,8S1,  for  which  It 
prayed  Judgment.  The  defendant  filed  a  plea 
of  privilege  to  be  sued  In  the  county  of  its 
residence,  namely,  Wilson  county,  Tex.,  and 
pleaded  general  and  sx)eclal  exceptions,  a 
general  denial,  and  special  matters  not  neces- 
sary to  state.  The  plea  of  privilege  was  over- 
ruled, and  the  case  proceeded  to  trial  upon 
Its  merits.  When  the  evidence  was  closed, 
the  court  directed  the  Jury  to  return  a  ver« 
diet  in  favor  of  the  plaintiff,  and  from  the 
Judgment  entered  thereon  this  appeal  is 
prosecuted. 

The  first  assignment  of  error  complains  of 
the  court's  action  In  overruling  defendant's 
plea  of  privilege  to  be  sued  In  the  county  of 
Its  residence.  This  assignment  Is  not  in  oar 
opinion  well  taken.  Elxceptlon  23,  art  1194, 
Rev.  Bt  18B6,  provides,  among  other  things, 
that  salts  against  any  private  corporation 
may  be  prosecuted  in  any  county  In  this 
state  In  which  the  plaintiff's  cause  of  action 
or  a  part  thereof  arose.  The  defendant  was 
such  a  corporation,  and,  while  it  had  no 
agent  In  Hunt  county,  yet  the  allegations  of 
the  petition  and  the  evidence  adduced  were 
sufficient  to  support  the  court's  conclusion 
that  a  written  contract  tor  the  sale  and  pur- 
chase of  the  oil  in  question,  and  upon  which 
this  suit  was  founded,  had  been  entered  Into 
between  the  plaintiff  and  defendant,  which 
was  to  be  performed  at  least  In  part  in  Hunt 
county,  and  that  for  a  breach  thereof  by  de- 
fendant a  cause  of  action  arose  In  favor  of 
plaintiff  in  that  county.  Seley  v.  Williams, 
20  Tex.  Civ.  App.  405,  50  S.  W.  399.  The  evi- 
dence showing  prima  facie  such  a  contract, 
we  would  not  be  warranted  in  reversing  the 
case  on  this  assignment  This  also  disposes 
of  appellant's  second  and  third  assignments 
of  error. 

E.  H.  Tassey,  a  witness  for  the  plaintiff, 
was  permitted  to  testify,  over  the  objections 
of  defendant,  as  follows:  "We  notified  de- 
fendant by  wire  on  October  23d  that  we  had 
purchased  for  its  account  six  tanks  of  oil  in 
question,  charging  them  with  the  difference 
in  price,  and  giving  It  the  names  of  the  mills 
from  which  we  had  purchased  the  six  tanks 
of  oil.  We  also  stated  in  said  wire  that  we 
would  make  no  claim  for  this  difference  in 
price,  provided  they  would  answer  by  tele- 
gram on  that  date  stating  they  would  fill 
our  contract,  and  referring  to  our  letter  of 
October  19th.  We  meant  by  this  that,  in  the 
event  the  defendant  would  fill  its  contract 
with  us,  we  would  be  willing  to  waive  claim 
for  the  difference  In  the  contract  price  and 
the  price  at  which  we  had  purchased  the  six 
tanks  for  their  account  and  receive  the  six 
tanks  we  had  bought  for  their  account  for 
the   account   of   ourselves.     Said,  telegram. 


marked  'Exhibit  U,'  is  a  copy  of  the  telegram 
dated  October  23d,  referred  to  above,  and 
which  we. sent  defendant  on  said  date.  We 
received  no  reply  to  It."  This  testimony  was 
objected  to  on  the  ground  that  it  showed 
an  offer  to  compromise  the  matter  In  dispute 
between  the  plaintiff  and  defendant  and  was 
Irrelevant  and  Improper  to  go  before  the  Jury. 
We  think  this  contention  correct  The  testi- 
mony seems  to  fall  within  the  well-establish- 
ed rule  "that  an  offer  to  compromise  a  pro- 
spective suit  if  expressly  or  Impliedly  made 
without  prejudice,  cannot  be  admitted  In  evi- 
dence when  objected  to."  The  reason  of  the 
rule  Is  that  the  law  favors  the  compromise 
and  settlement  of  controversies  without  liti- 
gation, and,  as  the  admission  in  evidence  of 
such  offers  tends  to  discourage  such  settle- 
ments, they  are  against  the  policy  of  the 
law,  and  should  be  excluded.  Railway  Co.  v. 
Ragsdale,  67  Tex.  24,  2  8.  W.  615.  But  It 
is  argued  by  appellee  that,  Inasmuch  as  it 
appears  that  appellant  made  no  reply  to  ap- 
pellee's proposition,  "the  reason  for  invoking 
the  rule  in  this  instance  did  not  exist,  that 
the  testimony  could  not  possibly  have  oi)er- 
ated  prejudicially  to  the  appellant,  and  there 
was  no  error  In  Its  admission."  We  do  not 
regard  this  as  a  satisfactory  answer  to  the 
contention.  The  testimony  objected  to  did 
not  tend  to  show  the  admission  on  the  part 
of  appellant  of  any  material  fact  Involved  in 
the  suit  but  disclosed  a  mere  proposition  ot 
settlement  In  the  case  cited  it  is  said  that 
"numerous  authorities  may  be  dted  to  show 
that  the  admission  of  a  fact  pending  a  nego- 
tiation for  compromise  may  be  admitted ;  bat 
we  have  found  none  that  a  proposition,  which 
has  not  been  accepted  andbeomie  a  contract. 
Is  legal  testimony."  Neither  do  we  agree  to 
the  proposition  that  the  testimony  could  not 
possibly  have  operated  prejudicially  to  the 
appellant  On  the  contrary,  we  think  it  was 
clearly  calculated  to  injuriously  affect  the 
rights  of  appellant 

We  are  also  of  the  opinion  that  appellant's 
fifth  assignment  of  error  Is  well  taken.  Aft- 
er the  witness  W.  C.  Bruff  had  testified  that 
he  was  manager  for  .appellant  on  or  about 
the  10th  day  of  September,  1906,  and  that 
on  said  date  he  had  a  conversation  with 
John  Hamilton  &  Co.,  of  Dallas,  with  ref- 
erence to  the  sale  of  some  cotton  seed  oil, 
and  that  he  gave  to  said  Hamilton  &  Co.  an 
option  on  six  tanks  of  oil  to  sell  the  same 
during  that  day  and  up  to  midnight  of  that 
night  snd  that  he  had  other  conversations 
with  him  on  the  same  day,  the  appellant 
then  offered  to  prove  by  said  witness  that 
nothing  was  said  by  said  Hamilton  &  Go.  in 
the  second  or  third  conversation  with  ref- 
erence to  the  sale  of  said  oil,  except  that  in 
the  second  conversation  he  told  him  that 
he  had  not  yet  heard  from  the  people  to 
whom  he  expected  to  sell;  that  said  Hamil- 
ton &  Co.  did  not  at  any  time  during  that 
day  report  to  him  or  the  defendant  confirm- 
ing the  sale  of  any  oil,  and  that  he  dM  not 
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at  any  time  receive  any  written  notice  of 
the  sale  of  said  oil  or  the  letter  or  contracts 
called  tbe  conflrmation  of  sale,  as  claimed 
by  the  plalntlS,  and  attached  to  plaintUTs 
petition;  that  said  Hamilton  A>  Co.  did  not 
on  that  day  or  at  any  other  time  confirm 
tbe  sale  of  said  oil,  and  that  said  Bruff  did 
not  hear  anything  of  said  sale  until  several 
days  thereafter.  This  testimony,  as  shown 
by  tbe  bill  of  exception  reserved  to  the 
Goort'B  action,  was  objected  to  on  the 
proonds.  (1)  That  it  varied  the  terms  of 
the  written  contract  sued  on;  (2)  that  de- 
fendant had  not  denied  under  oath  the  exe- 
cution of  said  contract;  (3)  that  there  were 
no  pleadings  to  authorize  the  Introduction 
of  said  testimony,  and  It  was  Irrelevant  and 
Immaterial.  Some  one  or  all  of  these  objec- 
tions were  by  the  trial  court  sustained,  and 
the  testimony  offered  excluded.  This  was 
error.  It  was  not  essential  to  the  admissi- 
bility of  the  testimony  offered  that  a  denial 
under  oath  of  the  authority  of  John  Hamil- 
ton &  Co.  to  make  the  alleged  contract  in 
behalf  of  appellant  should  have  been  filed  by 
it  The  contract  was.  not  signed  by  either 
the  plaintiff  or  defendant,  but  alone  by  John 
Hamilton  &  Co.,  as  brokers.  It  was  not  suf- 
ficient without  evidence  aliunde  to  show 
that  it  had  been  executed  by  authority  of 
appellant,  and  therefore  binding  upon  it. 
The  evidence  was  sought  to  be  supplied  by 
the  testimony  of  John  Hamilton.  He  tes- 
tified in  behalf  of  appellee,  among  other 
things.  In  effect,  that  he  talked  over  the 
telephone  at  Dallas  with  the  manager  of 
api>ellant,  who  was  at  Floresvllle  three  times 
on  tbe  10th  day  of  September,  1906,  the  first 
time  at  11:30  o'clock  In  the  morning,  the 
second  time  at  12:37  o'clock  p.  m.,  and  the 
third  time  at  2:50  p.  m.;  that,  according  to 
the  memorandum  which  his  firm  keeps  of 
dally  conversations  with  the  different  mills 
in  tbe  state,  appellant  gave  to  his  firm  in 
the  first  conversation  an  offer  of  three  tanks 
of  October  oil  at  23%  cents,  two  tanks  of 
November  oil  at  23  cents  f .  o.  b.  cars  at  Flor- 
esvllle; that  in  the  second  conversation  he 
advised  appellant  of  the  sale  of  the  five 
tanks  of  oil  to  appellee,  and  at  that  time 
the  two  tanks  of  November  oil  were  increas- 
ed to  three  tanks.  He  further  testified  that, 
in  making  the  sale  of  the  oil  to  appellee,  his 
firm  was  acting  for  appellant  as  brokers, 
and  by  tbe  authority  given  them  over  the 
phone  in  the  conversations  stated;  that  said 
sales  were  confirmed  the  day  made  over  the 
telephone,  and  by  mailing  the  contracts  sued 
on  to  appellant  and  appellee,  and  that  such 
course  was  the  usual  custom  In  such  trans- 
actions. On  cross-examination  of  this  wit- 
ness be  testified  in  this  connection  that  the 
rale  by  which  his  firm  was  governed  in  mak- 
ing the  sales  of  the  oil  to  appellee  required 
such  sales  to  be  confirmed  by  the  seller  on 
the  day  they  were  made,  and.  If  not,  they 
were  not  binding.  The  undisputed  testimo- 
ny farther  showed  that  appellant  and  appel- 


lee were  members  of  the  Texas  Cotton  Seed 
Crushers'  Association;  that  the  sales  to 
them  of  tbe  oil  In  question  were  made  un- 
der the  rules  of  that  association;  and  that 
said  rules  governing  option  sales,  etc..  Stip- 
ulated that,  unless  such  a  sale  is  confirmed 
by  12  o'clock  at  night  on  the  day  tbe  option 
is  given.  It  is  not  binding  upon  either  party. 
B.  H.  Tassey,  appellee's  manager,  testified: 
"In  the  event  that  John  Hamilton  &  Co.  se- 
cured from  the  defendant  on  which  there 
was  no  time  limit  (and  there  was  none)  an 
offer  on  the  six  tanks  of  oil  at  price  and 
terms  specified,  and  did  not  give  the  defend- 
ant their  reply  verbally  or  by  phone  or  by 
telegraph  on  or  before  midnight  of  the  day 
on  which  the  offer  is  secured,  the  trade 
would  be  considered  off."  In  addition  to 
the  foregoing  testimony,  the  contracts  upon 
which  appellee's  suit  is  founded  stipulate, 
in  effect,  that  the  sales  alleged  are  govern- 
ed by  the  rules  of  the  Texas  Cotton  Seed 
Crushers'  Association.  Clearly  in  this  state 
of  the  evidence  the  testimony  offered  by 
appellant  and  excluded  by  the  court  was 
material  and  admissible.  It  was  not  offered 
with  a  view  of  merely  varying  the  terms  of 
the  purported  contracts  declared  on  or  to 
show  want  of  authority  in.  John  Hamilton 
&  Co.  to  make  such  contracts,  but  for  the 
purpose  of  showing  that  said  contracts,  al- 
though signed  by  John  Hamilton  &  Co.,  and 
by  them  delivered  to  appellee,  did  not  take 
effect  and  become  binding  because  an  im- 
portant condition  upon  which  their  comple- 
tion and  binding  force  depended,  and  which 
was  well  known  to  and  understood  by  ap- 
pellee to  be  essential  to  their  vitality  and 
efficacy,  was  not  complied  with.  If  the  sale 
of  the  oil  under  the  option  given  by  the 
appellant  to  John  Hamilton  &  Co.  was  not  re- 
ported to  appellant  by  or  before  midnight 
of  September  10,  1906,  as  prescribed  by  the 
rules  of  the  Texas  Cotton  Seed  Crush- 
ers' Association,  then  the  execution  and  de- 
livery by  the  said  John  Hamilton  &  Co.  of 
the  instruments  sued  on  were  not  the  con- 
tracts of  appellant.  This  was  the  Issue  ten- 
dered by  the  testimony  excluded,  and  no  de- 
nial of  the  authority  of  John  Hamilton  & 
Co.  to  execute  in  behalf  of  appellant  said 
Instruments  or  to  make  a  sale  of  the  oil  was 
necessary  to  warrant  the  admission  of  said 
testimony.  It  follows  that  the  testimony 
should  have  been  admitted,  and  the  question 
Involved  submitted  for  the  determination  of 
the  Jury  by  an  appropriate  Instruction. 

We  are  further  of  the  opinion  that  the 
court  erred  In  excluding  the  testimony  of 
tbe  witness  J.  B.  Canfield  as  to  the  contents 
of  a  letter  claimed  to  have  been  written  by 
John  Hamilton  &  Co.  to  appellant  in  refer- 
ence to  the  matter  involved  In  this  suit 
The  loss  of  the  letter  was  sufficiently  estab- 
lished to  authorize  the  admission  of  parol 
evidence  of  its  contents,  and  It  does  not  ap- 
pear that  its  authenticity  was  questioned. 
It  was  material  upon  the  Issue  upon  which 
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the  testimony  of  the  witness  Bruff  was  of- 
fered as  shown  in  a  former  part  of  this 
opinion,  and,  if  we  are  correct  in  our  hold- 
ingr  tliat  the  testimony  of  BmfF  was  admis- 
sible, then  for  the  same  reasons  the  testi- 
mony of  the  witness  Canfield  was  admis- 
sible. 

The  Judgment  of  the  court  below  is  re- 
versed, and  the  cause  remanded. 


FT.  WORTH  &  D.  a  RX.  CO.  ▼.  I/)NGINO. 

(Court  of  CiTii  Appeals  of  Texas.     Feb.  20, 

1900.    Rehearing  Denied  March  27,  1909.) 

1.  RAJI.BOADS  ((  369*)— Injuries  to  Pebsoit 
OR  Tback— Cabe  Requibed. 

A  railroad  company  reasonably  chargeable 
with  knowledge  that  persons  are  on  the  tradt, 
whether  as  trespassers  or  licensees  or  under  a 
claim  of  right,  must  exercise  ordinacr  care  to 
discoTer  their  presence,  and  to  avoia  injuring 
them. 

[Ed.  Note.— For  other  cases,   see   Railroads, 
Cent.  Dig.  |  1261;    Dec.  Dig.  {  368.*] 

2.  Railboadb  (i  381*)— Use  or  Tback  bt  Pk- 

DE8TBIANB — CABE    REQUIBED. 

One  using  a  railroad  track,  either  as  a  li- 
censee or  under  a  lawful  claim  of  right,  must 
exercise  ordinary  care  for  his  own  safety,  and 
one  exercising  no.  care  whatever  is  guilty  of 
contributory  negligence. 

[Bd.   Note.— For  •  other  cases,   see   Railroads, 
Cent.  Dig.  |  1286;    Dec.  Dig.  t  381.*] 

S.  Raiuioadb  (8  396*)— Use  of  Tback  by  Pe- 
bestbians  —  Cabs   Requibed  —  Pbesukf- 

TIONS. 

One  struck  by  a  train  at  a  place  long  used 
as  a  footway  by  the  public,  and  so  Injured  as 
to  be  unable  to  recall  anything  connected  with 
the  accident,  presumptively  looked  and  listened 
for  the  approach  of  trains  before  entering  on 
the  track,  especially  where  it  appeared  that  he 
was  fiimiliar  with  the  running  of  the  trains, 
and  where  bis  companion  to  some  extent  looked 
for  an  approaching  train  before  going  on  the 
track. 

[Ed.  Note.— For  other  cases,   see   Railroads, 
Cent.  Dig.  {  1341;   Dec.  Dig.  (  396.*] 

4.  RATLBOADB   ({   400*)— INJIJBIES  TO   Pebson 

on  Tback  — Cortbibutobt  NsauaENCE  — 

Question  fob  Jubt. 

Whether  one  srtnck  by  a  train  at  a  place 
used  by  the  public  as  a  footway  was  guilty  of 
contributory  uH^lisence  is  for  the  jury,  unless 
the  undisputed  evidence  shows  that  he  exercis- 
ed no  care  for  his  own  safety. 

[SU.   Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  f  1377 ;    Dec.  Dig.  {  400.*] 

5.  Railroads  (f  397*)— Injubies  to  Person 
OR  Tback— Evidence. 

One  using  a  railroad  track  as  a  footway 
may  show  on  the  issue  of  contributory  negli- 
gence the  proximity  of  crossings,  stations,  and 
the  like,  and  the  custom  of  the  company  to 
give  signals  for  such  places. 

[Ed.   Note.— For  other  cases,   see   Railroads, 
Cent.  Dig.  (  1354;    Dec.  Dig.  {  397.*] 

6.  Railroads  (I  385*)— Injuries  to  Person 
ON  Tback  —  Contbibutobt  Neolioenoe  — 
Reliance  on  Pbecautions. 

One  on  a  railroad  tradt  may  in  some  meas- 
ure depend  on  the  company  operating  its  trains 
in  the  usual  manner,  and  may  rely  on  the  ex- 
ercise of  the  usual  precautions  for  the  safety 


r^l 


of  those  whose  presence  on  the  track  is  to  be 
anticipated. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent.  Dig.  H  1311-1318 ;   Dec.  Dig.  |  386.*] 

7.  Tbial  (S  260*)— iNBTBUcnoNs— Refusal  to 
Give  Chaboe  Oovebkd  bt  Charge  Oitsn. 
It  is  not  error  to  refuse  a  requested  charge 
substantially  embraced  in  the  charge  given. 

{.Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
C  t  6S1;   Dec.  Dig.  I  260.*] 

Appeal  from  District  Court,  TarrAnt  Oonn- 
ty;   Irby  Dunklin,  Judge. 

Action  by  S.  B.  Longino  against  the  Ft. 
Worth  &  Denver  City  Railway  Company. 
From  -a  Judgment  for  plaintiff,  defendant 
appeahi.   Afllrmed. 

Appellee  recovered  a  Judgment  against  ap- 
pellant for  the  sum  of  $7,000  for  personal  in- 
juries, and  the  latter  has  appealed. 

The  principle  issue  arhslng  on  the  appeal 
Is  one  growing  out  of  appellant's  plea  of  con- 
tributory negligence,  and  upon  which  it  now 
insists  the  court  should  have  instructed  a 
verdict  In  its  favor.  The  testimony  -which  is 
claimed  to  necessitate  such  InBtructlon  Is 
thus  set  out  by  appell^t: 

J.  W.  Finney  testified  as  follows:  "I  re- 
member the  occasion  of  young  Longino  get- 
ting knocked  oft  the  railroad  track  there. 
On  that  day  I  was  at  home.  I  was  right  In 
the  lot  •  •  ♦  From  the  place  where  I  was 
standing  I  could  see  the  Denver  track,  both 
north  and  south;  could  see  it  north  and  soutti 
of  the  county  road  where  It  crosses.  •  •  • 
I  was  looking  there  at  the  time  he  was 
knocked  off  the  track.  ♦  ♦  •  There  are 
two  tracks  there  right  together,  about  60 
feet  off,  maylie  100  feet  apart  *  »  •  My 
attention  was  first  attracted  by  the  Cotton 
Belt  freight  blowing— coming  by  on  the  Cot- 
ton Belt  The  Cotton  Belt  track  was  farthest 
south.  The  Denver  track  was  nearest  to 
me.  The  Cotton  Belt  was  coming  out  blow- 
ing northeast,  and  that  attracted  my  atten- 
tion, and  I  looked  down  there,  and  I  saw 
the  Denver  coming  into  town,  and  there 
was  a  man  coming  tills  way  and  two  men 
going  the  other  way.  I  mean  one  man  com- 
ing towards  me,  and  two  men  going  towards 
town  on  the  Denver.  ♦  *  ♦  I  have  been  on 
the  track  there  along  about  where  the  young 
man  was  knocked  off,  and  have  made  ob- 
servations back  up  towards  the  northeast 
Ton  can  see  the  track  back  towards  the 
northeast  for  a  quarter  of  a  mile  or  further. 
Tou  could  see  any  one  walking  along  on  the 
track  If  they  was  on  It— nothing  at  ail  to 
obstruct  the  view.  *  *  ♦  What  first  at- 
tracted my  attention  was  the  whistle  or 
something  on  the  Cotton  Belt  coming  this 
way.  When  I  looked  at  It  the  passenger 
train  was  about  maybe  100  yards  above  the 
crossing,  something  like  that— above  the 
county  road  crossing  when  I  saw  it  I  saw  It 
as  It  crossed  the  crossing,  kept  watching 
It  come  right  up.    I  saw  It  until  it  got  right 
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at  them.  •  •  •  It  la  true  that  as  yon 
go  down  that  road  from  your  (my)  house,  ac 
the  house  where  he  (plaintiff)  lived,  go  down 
the  road  to  the  south  in  the  direction  of  the 
i^  Worth  &  Denver  track,  that  by  looking 
op  there  to  the  right  yon  can  see  that  tn.tik. 
all  the  way  from  Hodge  clear  down.  •  •  • 
For  a  space  of  100  yards  there,  as  a  man 
would  travel  towards  that  track,  there  is  no 
reason  in  the  world  why  he  couldn't  see  a 
train  coming  down  from  Hodge  south  if  be 
had  looked.  It  is  about  a  mile  from  my 
place  up  there  to  the  old  station  of  Hodge. 

*  *  •  The  Ck>tton  Belt  that  I  was  speaking 
of  was  going  in  the  direction  of  Hodge,  and  the 
passenger  train  that  I  speak  of  having  struck 
this  boy  was  coming  from  Hodge  in  the  direc- 
tion of  irt  Worth.  •  ♦  •  When  my  atten- 
tion was  drawn  down  there  by  the  whistle 
of  the  Cotton  Belt  train,  these  two  boys  were 
Just  starting  in  on  the  Denver  railroad. 
They  had  Just  about  gotten  to  the  track — to 
the  Denver  track — when  my  attention  was 
drawn  to  the  Cotton  Belt  train  by  Its  whis- 
tling, and  I  looked  down  there.  The  passen- 
ger train  was  about  100  yards,  something 
like  that,  above  the  dirt  road.  It  had  not  got 
to  the  dirt  road  crossing  by  about  100  yards. 
About  that  time  these  boys  were  Just  turning 
onto  the  railroad  track.  This  boy  and  the 
boy  with  him  went  onto  the  railroad  track 
there  in  broad  daylight,  with  the  passenger 
train  about  100  yards  off  coming.  They 
could  have  seen  it  If  they  had  looked  baCK 
up  the  track  something  like  300  feet.  I 
couldnt  say,  but  then  it  was  not  very  far. 

•  •  •  The  boys  were  running.  They 
were  on  a  long  run  In  the  middle  of  the 
track.  I  reckon  my  attention  was  turned 
to  what  they  were  doing  after  that  They 
were  running  pretty  lively.  The  never  look- 
ed back  from  the  time  they  got  on  that 
trade  until  they  were  hit,  that  I  saw.  A 
man  would  have  to  go  down  there  to  get  on 
the  Inside  of  that  Inclosure,  walk  over  that 
cattle  guard,  if  he  got  over  that  bridge,  in 
order  to  travel  that  way  to  the  packing  hous- 
es. When  they  got  down  there,  these  300  or 
400  yards  that  I  speak  of,  they  walked  out 
over  another  stock  gap.  *  *  *  I  do  not 
know  of  any  other  way  ct  fenctaig  It  so 
as  to  keep  stock  and  people  off  of  this  track. 
Have  never  seen  any  other  way  for  the  rail- 
roads to  keep  them  ont  At  the  time  I  saw 
the  Denver  train,  it  was  then  approaching 
the  boys,  and  they  were  going  In  the  direc- 
tion away  from  the  train.  They  did  not  look 
back,  or  anything,  check  speed,  or  make  any 
effort  to  get  off  while  I  was  looking  at  them. 
At  the  time  I  looked  up  the  train  was  about 
100  yards  north  of  the  county  road.  They 
continued  down  the  track." 

A.  C  Russell  testified  as  follows:  "I  rec- 
ollect the  Incident  of  a  young  man  being  hit 
by  a  passenger  train  beyond  the  Kolp  eleva- 
tor In  December,  1901.  We  were  going  to 
woik  on  the  27tb  of  December.    •    •    •    At 


the  time  plaintiff  was  hit,  I  was  helping  to 
set  the  hand  car  off  out  of  the  way  of  the 
train,  I  suppose.  •  •  *  When  we  had  our 
car  on  the  track,  we  were  going  north,  and 
the  train  was  coming  our  way.  *  *  *  I 
suggested  that  some  one  go  out  and  flag 
against  the  train,  for  we  were  running  on 
the  train  time,  and  one  of  the  men,  Blakeley, 
got  oti,  said  he  would  go  out  and  flag,  and  he 
went  on  and  we  kept  gelng  on  slow  and  kept 
a  lookout  for  the  train,  and,  before  we  got 
a  signal,  I  saw  him  stop.  I  saw  the  train 
coming.  Just  then  it  started  to  blow  for 
the  crossing,  and  we  stopped  then  to  set 
the  car  off.  *  •  ♦  I  was  looking  up  the 
track  until  I  saw  the  train  coming— until 
the  train  commenced  to  whistle.  Just  before 
I  turned  to  take  hold  of  the  hand  car,  there 
was  two  men  got  on  the  track  at  that  cross- 
ing, and  turned  coming  south,  coming  in  a 
long  running  walk,  tolerably  pert.  I  couldn't 
tell  which  way  they  come  from.  They  Just 
got  on  the  track.  Just  as  I  saw  the  train. 
I  never  noticed  them  imtll  they  stepped  into 
the  track.  The  train  was  then  in  my  view. 
I  was  about  150  or  200  yards  south  of 
the  public  crossing.  *  •  •  That  crossing 
whistle  sounded  Just  before  I  saw  those  boys 
on  the  track.  I  saw  the  train  Just,  you  might 
say,  for  a  second  before  I  heard  the  whistle. 
*  •  •  When  I  flrst  saw  the  man  that  got 
knocked  off,  I  was  about  200  yards  from 
him,  I  suppose.  •  •  •  Immediately  after 
the  crossing  whistle,  these  two  men  come  on- 
to the  track.  That  is  the  flrst  I  saw  of  them. 
When  I  saw  them,  I  had  alrefidy  beard  the 
whistle  for  the  crossing.  It  all  occurred 
about  the  same  time.  *  *  *  I  heard  the 
crossing  whistle  before  I  ever  saw  the  men, 
and  the  crossing  whistle  was  about  at  the 
whistling  post.  •  •  •  I  suppose  the  post 
is  a  quarter  of  a  mile  from  the  crossing." 

Fred  Blakeley  testlfled  by  deposition  as 
foUows:  "I  was  flagging  ahead  of  a  hand 
car,  and  was  looking  dlrecUy  at  the  man  Just 
as  he  was  struck,  and  had  Just  told  them  to 
look  out  for  the  train.  »  •  •  The  men 
got  on  the  railroad  track  to  the  north  of  me 
some  200  feet,  I  suppose,  and  from  there 
to  the  point  where  he  was  struck  I  suppose 
It  was  some  260  or  300  feet  in  a  southerly 
direction  from  where  he  got  on  the  track. 
There  was  another  person  with  the  party 
that  was  struck.  •  •  •  i  saw  both  par- 
ties before  they  were  struck  by  the  engine. 
I  saw  them  Just  before  they  got  on  the  rail- 
road track.  They  were  then  In  the  dirt  road 
crossing  the  railroad  track;  that  is,  the  road 
crossed  the  track.  They  were  running  along 
that  dirt  road.  •  •  •  They  left  the  dirt 
road,  and  were  running  on  the  railroad  track 
south.  When  these  parties  were  even  with 
me,  or  near  me,  I  said  to  both  parties:  TiOok 
out  for  the  train !'  That  was  a  short  time  be- 
fore the  train  stru<^  him." 

The  witness  Hoard  testlfled  thus;  "I  went 
out  with  him  [appellee]  the  evening  before. 


Digitized  by 


Google 


200 


118  SOUTHWESTERN  RBPOBTBB. 


(Tex. 


•  ♦  •  Going  out  there,  we  went  up  around 
back  of  the  packing  house,  and  walked 
across  there.  "We  went  across  this  road — the 
Denver  road.  This  accident  happened  on 
Uie  Denver  road.  The  next  morning  after 
we  started  back  we  crawled  through,  I  be- 
lieve, the  same  place  where  I  came  along 
the  next  day  after  my  suitcase.  I  went  the 
same  road  that  I  went  in  the  evening  before, 
and  that  was  up  the  Denver  road.  To 
get  in  the  right  of  way  we  crawled  through 
the  fence  where  the  fence  wire —  You  might 
say  we  walked  through  it  The  wire  was 
down  and'  np.  It  was  a  gap  that  we  could 
walk  through,  bending  so.  We  didn't  have 
much  trouble  getting  through.  •  ♦  •  Next 
morning  I  started  to  town  with  him.  We 
came  down  the  road  until — there  is  a  public 
road  there — ^we  came  down  the  road  until 
we  got  to  the  railroad,  and  then  we  walked 
up  the  gap  Just  across,  and  got  onto  the 
railroad,  and  came  down  the  railroad  track. 
When  I  stepped  on  the  track,  I  seen  a  train 
on  the  Cotton  Belt,  a  freight  train;  but  at 
this  time  on  this  road  no  train  was  heard  nor 
seen  by  me.  We  started  down  the  track. 
We  were  running  along,  you  might  say.  In 
a  trot  down  the  track,  and  had  gone  at 
least  something  about  150  yards,  »  •  » 
maybe  a  little  further,  and,  while  we  were 
going  down  the  track,  this  train  on  the  Uot- 
ton  Belt  were  going  north,  and .  I  heard  a 
whistle  and  seen  the  steam  from  the  valve, 
and  we  were  watching,  and  we  were  watch- 
ing this  train.  •  ♦  •  There  was  a  man 
walking  up  the  track — the  track  that  I  was 
on.  He  was  off  to  the  side  of  the  track  that 
I  were  on,  and  I  spoke  to  him.  •  •  •  I 
spoke  to  him,  and  then  I  Jumped.  At  the 
time  I  Jumped  there  was  a  train  coming  up 
behind  us.  •  ♦  •  Mr.  Longlno,  I  guess, 
was,  I  couldn't  say,  maybe  eight  or  ten  feet 
ahead  of  me  as  I  called  to  him.  The  last  I 
seen  of  htm  was  as  he  made,  when  he  turn- 
ed his  head  this  way.  Why,  he  seen  the 
train,   and  he  made  an  effort  to  get  off. 

•  •  *  I  Jumped  ofT,  and.  after  I  Jumped, 
I  called  to  him,  and  saw  htm  look  back  to 
the  left  and  he  made  an  efCort  to  get  off. 
He  Jumped  out,  caught  him,  and,  I  couldn't 
say,  carried  him  I  guess  60  yards,  and  he  fell 
on  the  same  side  that  I  was  on.  •  ♦  • 
Before  we  got  to  the  railroad  track,  we 
started  In'  a  slow  trot  We  were  not  exactly 
running.  When  we  got  to  the  railroad  track, 
we  crossed  over  the  cattle  guard  onto  the 
inside  of  the  railway  inclosure  and  onto 
the  track.  We  were  going  in  a  slow  trot 
down  the  track.  Just  a  slow  trot  This  fel- 
low that  I  speak  of  as  having  met  and  hol- 
lered at  me  was  coming  towards  us.  *  *  * 
He  was  walking  on  the  left  side  of  the  em- 
bankment ♦  •  ♦  It  (the  Cotton  Belt 
train)  was  nearly  opposite  me  by  the  time 
Longlno  got  struck.  The  engine  was  some- 
where near  me  by  that  time.  I  had  been 
watching  this.   I  bad  been  watching  it  at  the 


time.  I  was  watching  the  engine  and  tbe 
train  at  the  same  time.  Longtao  was  run- 
ning a  little  bit  ahead  of  me.  I  had  been 
watching  this  Cotton  Belt  train  as  I  was 
going  down  there.  ♦  •  •  I  hadn't  looked 
back  up  there  Just  at  that  time  to  see  wheth- 
er there  was  any  train  coming,  but  I  looked 
up  to  the  road  near  the  house  onto  the  track, 
and  there  was  nothing  that  I  could  see.  I 
didn't  see  any  train  np  there  about  100  yards. 
There  was  a  small  cut  there,  and  I  wouldn't 
say  how  far  I  could  see.  I  did  not  stand 
there  on  the  track  and  look  at  all.  I  looked 
Just  about  the  time  we  got  on  the  track.  I 
glanced  up  the  track  and  down  it  to  see  If 
there  was  a  train,  and  there  was  nothing  I 
could  see.  I  didn't  make  no  stand.  I  don't 
say  I  turned  and  looked  both  ways  for  a 
train.    I  looked  both  ways." 

Appellee  himself  testified  as  follows:  "I 
remember  leaving  the  house  that  morning. 
I  remember  after  we  got  out  of  the  yard. 
I  remember  of  closing  the  front  gate.  I 
don't  remember  anything  else  that  occurred 
that  day.  •  ♦  •  I  knew  that  that  rail- 
road track  was  used  dally  for  running  trains 
over  it  I  had  seen  trains  going  back  and 
forth  over  that  track.  I  knew  that  tbe  rail- 
road company  had  partly  fenced  its  track. 
♦  •  ♦  I  don't  recollect  going  down  tliat 
road  to  the  railroad  track  that  morning  on 
which  I  was  hurt  I  don't  know  a  thing 
after  I  closed  the  gate  that  happened  that 
day.  *  •  •  At  that  time  the  condition  of 
my  eyes  was  good.  I  could  see.  I  guess 
they  were  as  good  as  any  ordinary  eye.  I 
have  my  own  ears,  and  I  reckon  they  are  as 
good  as  anybody's.  That  morning  before  I 
was  hurt  there  was  nothing  wrong  about 
me  that  I  know  of."  It  Is  undisputed  that 
the  track  at  the  place  of  the  accident  had 
been  long  used  as  a  footway  by  the  public 
generally,  and  the  evidence  tends  to  show 
that  this  was  the  most  practicable  and  most 
used  route  open  to  appellee,  and  the  train 
was  90  minutes  behind  time. 

The  issues  were  thus  submitted  in  the 
charge  of  the  court: 

"If  you  believe  from  the  evidence  that  at 
the  time  of  the  accident  in  controversy,  and 
for  a  long  time  prior  thereto,  that  portion  of 
defendant's  track  on  which  plaintiff  was 
traveling  on  the  occasion  of  the  accident  was 
and  had  been  commonly  and  habitually  used 
by  the  public  as  a  pathway  for  travel  by  pe- 
destralna,  with  the  knowledge  and  acquies- 
cence of  the  defendant;  and  if  you  further 
believe  from  tbe  evidence  that  plaintiff  did 
not  discover  the  approach  of  the  train  In 
time  to  avoid  being  struck  by  tbe  engine; 
and  if  you  furtner  believe  from  the  evidence 
that  persons  of  ordinary  prudence,  filling  the 
respective  positions  of  engineer  and  fireman 
of  said  engine,  would,  under  the  same  cir- 
cumstances, have  been  on  the  lookout  for 
pedestratns  on  said  track  at  the  place  where 
plaintiff  was  traveling  before  he  was  struck. 
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and  coold  and  would  bare  discovered  tbat 
plalntllf  was  on  the  track  sooner  tban  de- 
fendant's said  engineer  and  fireman  made 
such  discovery,  and,  after  making  such  dis- 
covery, could  and  -would  have  sounded  sig- 
nals of  the  bell  and  whistle  or  either  at  such 
time  and  In  such  manner  as  to  warn  plain- 
tiff of  the  approach  of  the  train  In  time  to 
have  enabled  him  to  leave  the  track  before 
being  struck  by  the  engine — ^then  you  will 
And  that  the  failure  of  the  engineer  and  fire- 
man to  make  such  discovery  and  to  sound 
rach  -warnings  was  negligence;  and  U  you 
so  find,  and  further  believe  and  find  that 
such  negligence,  If  any,  was  the  proximate 
cause  of  plalutlfTs  Injury,  then  you  will  re- 
turn a  verdict  In  favor  of  the  plaintiff. 

"The  foregoing  Instruction,  however,  la 
given  subject  to  the  following  instruction,  to 
wit:  If  you  believe  from  the  evidence  that  at 
the  time  plaintiff  went  upon  said  track  at  tiie 
road  crossing  Immediately  prior  to  his  Injuiry 
he  failed  to  look  and  listen,  or  to  do  either, 
to  discover  whether  or  not  a  train  was  ap- 
proaching from  the  direction  of  Hodge  sta- 
tion, and  that  by  so  looking  and  listening,  or 
both,  he  could  have  discovered  that  said 
train  was  approaching,  and  In  falling  so  to 
do  he  was  guilty  of  negligence;  or  If  you  be- 
lieve from  the  evidence  that  after  starting 
down  said  track  he  was  guilty  of  negligence 
In  falling.  If  he  did  fall,  to  discover  the  ap- 
proach of  said  train  In  time  to  have  left  the 
track  before  he  was  struck  by  the  engine  of 
said  train;  or  If  you  believe  from  the  evi- 
dence that,  had  plaintiff  been  traveling  on 
the  outside  of  the  rails  of  said  track  Instead 
of  between  the  rails,  he  would  not  have 
been  injured,  and  tbat  he  was  guilty  of  neg- 
ligence in  traveling  between  the  rails  In- 
stead of  on  the  outside  thereof — ^then  In  any 
one  or  more  of  said  contingencies  you  will 
return  a  verdict  In  favor  of  the  defendant, 
independent  of  any  findings  you  may  make 
on  any  other  Issue  submitted  to  you  in  this 
charge.  If  you  do  not  believe  from  all  the 
facts  and  circumstances  in  evidence  tbat  the 
engineer  and  fireman  on  the  engine  which 
struck  plaintiff  were  gUllty  of  negligence  in 
falling  to  sound  warnings  of  the  approach  of 
said  train  other  than  fbe  warnings  you  be- 
lieve were  sounded,  then  you  will  return  a 
verdict  in  favor  of  the  defendant  If  plain- 
tiff's case  has  not  been  made  out  by  a  pre- 
Iionderance  of  the  evidence,  you  will  return 
a  verdict  In  favor  of  the  defendant" 

Spoonts,  Thompson  &  Barwlse  and  3.  M. 
Cbamben,  for  appellant  Capps,  Cantey, 
Hanger  &  Short,  for  appellee. 

SPBBR,  J.  (after  stating  the  facts  as 
above).  We  take  it  to  be  well  settled  that 
railroad  companies  are  charged  with  tbe 
duty  of  exercising  ordinary  care  to  discover 
tbe  presence  of  persons  on  their  tracks,  and 
to  arold  injuring  them  at  those  places  where, 
under  all  tbe  circumstances,  they  are  rea- 


sonably chargeable  with  knowledge  tbat 
such  persons  are  liable  to  be;  and  in  our 
Judgment  It  can  make  no  difference,  so  far 
as  tbe  duty  of  the  raUroad  company  Is  con- 
cerned, whether  such  persons  are  technically 
to  be  classed  as  trespassers,  licensees,  or 
persons  using  the  company's  tracks  as  of 
right  In  all  such  cases  tbe  duty  Is  imposed 
because  of  the  broad  rule  of  humanity  that 
one  engaged  In  so  dangerous  a  business  Is 
required  to  exercise  ordinary  care  to  avoid 
injuring  another  when  the  presence  of  and 
danger  to  such  other  perscm  is  reasonably  to 
be  anticipated.  Tbat  this  rule  extends  to 
those  places  where  tbe  railroad  company's 
track  Is  commonly  used  as  a  footway  has 
been  too  often  held  to  enumerate.  It  is 
pointedly  stated  In  Q.,  0.  ft  S.  F.  By.  Co.  t. 
Smith,  87  Tex.  867,  28  S.  W.  524:  "Tbat 
there  may  be  no  mistake  hereafter  as  to  the 
effect  of  KaUway  v.  Matula,  79  Tex.  677,  15 
S.  W.  673,  we  announce  the  rule  that  raU- 
road companies  at  crossings  and  such  por- 
tions of  Its  track  as  may  be  commonly  used 
as  footway  or  crossing,  which  is  known  to 
the  company  and  at  which  persons  may  be 
expected,  must  use  ordinary  care  to  discover 
their  presence  and  to  avoid  Inflicting  in- 
jury upon  them  (Railway  ▼.  Crosaoe,  72  Tex. 
79,  10  S.  W.  842),  and  that  in  the  exercise 
of  that  degree  of  care,  they  mnst  use  such 
an  amount  of  vigilance  and  caution  as  a  man 
of  ordinary  prudence  would  use  under  like 
circumstances."  Indeed,  appellant  does  not 
controvert  in  tbe  least  this  proposition;  but 
the  insistence  is  that  notwithstanding  its 
negligence  in  this  respect,  tbe  appellee  can- 
not recover  because  of  bis  own  contributory 
negligence.  The  very  recent  case  of  Texas 
Midland  R.  R.  Go.  t.  J.  W.  Byrd  (not  yet  re- 
ported) 115  S.  W.  1163,  is  pressed  upon  us 
in  support  of  this  contention.  In  the  opinion 
in  that  case  the  Supreme  Court  quotes  Mr. 
Justice  Williams'  language  In  O.,  &  ft  8. 
F.  Ry.  Co.  V.  Matthews,  1(X)  Tex.  63,  93  S.  W. 
1068,  as  follows:  "An  implied  permission, 
such  as  is  claimed,  to  use  a  railroad  trade 
as  a  footpath,  may  relieve  the  person  en- 
joying it  of  tbe  imputation  of  being  a  tres- 
passer, but  It  does  not  relieve  the  place  of 
its  inherent  dangers,  nor  exempt  the  traveler 
from  the  duty  to  act  with  ordinary  prudence. 
When  be  voluntarily  chooses  the  dangerous 
patbway.  Instead  of  a  safe  one  beside  It 
we  can  see  no  escape  from  the  conclusion 
tbat  he  is  guilty  of  negligence  if  there  be  no 
Justifying  or  excusing  circumstances."  In 
tbe  case  under  review  the  facts  show  that 
the  plaintiff  while  walking  over  tbe  bridge 
of  the  defendant,  which  was  195  to  200  feet 
in  length,  discovered  a  train  approaching, 
and,  in  order  to  escape  being  struck  thereby, 
attempted  to  Jump  off  the  bridge,  and  in  do- 
ing BO  was  Injured,  and  it  was  held  that  it 
was  "apparent  from  plaintiff's  own  testi- 
mony that  there  were  other  ways  of  going 
to  his  destination  by  which  the  crossing  of 
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the  brldxe  might  have  been  avoided,  and,  he 
having  TJlnrtnil  a  waj  he  knew  to  be  dan- 
gerous, his  conduct  must  be  considered  neg- 
ligence on  his  part  Giving  all  the  effect  of 
implied  license  to  use  the  bridge  as  is  claim- 
ed for  it  in  this  case,  it  could  hardly  be  said 
that  it  implied  a  license  to  use  the  structure 
to  the  obstruction  of  the  defendant's  busl- 
neu."  While  aa  we  read  the  case  of  O.,  C. 
&  S.  F.  By.  Co.  ▼.  Matthews,  supra,  the  lat- 
ter part  of  the  quotation  above  lande,  npon 
which  Is  based  the  decision  in  the  Byrd 
Case,  Is  wholly  a  dictum,  in  that  the  court 
expressly  there  found  that  there  was  not  a 
safe  place  to  walk  beside  the  track,  yet  the 
dictum  of  yesterday  has  become  the  decision 
of  to-day,  and  we  are  confronted  with  the 
question  whether  or  not  the  holding  in  the 
Byrd  Case  Is  decisive  of  the  present  appeal. 
It  is  not  quite  clear  from  the  report  of  that 
case  either  by  the  Supreme  Court  or  the 
Court  of  Civil  Appeals  (Texas  Midland  R. 
E.  T.  Byrd  [Tex.  Civ.  App.J  110  S.  W.  199) 
Just  what  were  the  "other  ways  of  going  to 
his  destination  by  which  the  crossing  of  the 
bridge  might  have  been  avoided  by  the  de- 
ceased Byrd";  yet,  however  that  may  be, 
we  think  it  is  quite  clear  the  trial  court 
could  not  summarily  have  instructed  a  ver- 
dict for  appellant  in  this  case  upon  the 
theory  that  there  was  a  safe  way  alongside 
of  the  track  by  which  appellee  could  have 
traveled,  and  thus  have  averted  the  injury. 
That  there  was  such  a  way  at  all  is  but 
an  inference  deducible  from  the  evidence, 
and  the  same  cannot  in  any  wise  be  said  to 
be  an  undisputed  fact  requiring  such  an  in- 
struction. The  Supreme  Court  further  say 
in  the  decision  of  the  Byrd  Case:  "We 
think  that  the  doctrine  npon  which  the  li- 
cense of  the  railroad  company  Is  implied  by 
the  use  which  persons  put  to  It  by  using  It 
as  a  footpath  has  been  pushed  far  enough 
In  this  state,  and  we  are  not  inclined  to  let 
it  go  any  further."  But  we,  in  view  of  the 
long  and  unbroken  line  of  decisions  in  this 
state,  to  the  effect  generally  that  contribu- 
tory negligence  Is  a  question  of  fact  for  the 
determination  of  the  Jury  under  all  the  cir- 
cumstances, are  not  inclined  .to  push  the  doc- 
trine of  that  decision  any  further  than  we 
are  required  to  do  so.  It  would  perhaps  be 
an  injustice  to  say  that  the  Supreme  Court 
meant  that  the  doctrine  should  be  carried 
further  than  announced  by  it  in  that  case, 
but  clearly,  in  our  Judgment,  if  the  Supreme 
Court  meant  to  announce  the  broad  doctrine 
as  now  contended  for  by  appellant  that  a 
licensee  upon  a  railroad  track  is  necessarily 
guilty  of  contributory  negligence  because  he 
has  gone  Into  a  place  of  danger  and  been  in- 
jured in  consequence,  then  the  case  ought 
speedily  to  be  overruled. 

We  are  aware  of  the  rule  announced  In  I. 
&  Q.  N.  Ry.  Co.  V.  Bdwards,  100  Tex.  22,  93 
S.  W.  106,  to  the  effect  that,  while  persons  us- 
ing a  railway  crossing  have  the  right  to  ex- 


pect that  the  law  requiring  signals  will  be 
obeyed,  yet  this  Is  not  a  substitute  for  the 
duty  of  exercising  care  for  themselves;  and 
this  rule  la  perhaps  nowhere  more  broadly 
stated  than  by  this  court  In  Pt  W.  &  D.  C. 
Ry.  Co.  V.  Wyatt,  86  Tex.  Civ.  App.  119,  79 
S.  W.  349,  wher^n  we  stated:  **Th^«  are 
many  authorities  holding  as  matter  of  fact 
that  one  who  goes  upon  a  railroad  track 
without  taking  the  precaution  to  look  and  lis- 
ten for  approaching  cars,  and  is  Injured  by  a 
car  which  he  might  have  discovered  by  the 
exercise  of  such  diligence.  Is  guilty  of  such 
negligence  as  will  preclude  a  recovery  by 
him."  And  so  it  ought  to  be  held  in  any 
case,  we  think,  whether  the  injured  person 
be  merely  a  licensee  or  one  lawfully  entitled 
to  use  the  track  as  of  right  He  ought  to 
be  required  in  aU  cases  to  exercise  ordinary 
care  for  his  own  safety,  and,  where  it  is  un- 
disputed that  such  person  exercised  no  care 
whatever,  he,  of  course,  must  be  held  to  have 
been  guilty  of  contributory  negligence.  In 
the  present  case  we  do  not  think  it  can  be 
said  from  the  evidence  that  appellee  exer- 
cised no  care  whatever  for  his  own  safety  In 
entering  upon  appellant's  track  and  continu- 
ing thereon  until  he  was  Injured.  In  Texas 
Midland  R.  B.  Co.  v.  Crowder,  25  Tex.  Civ. 
App.  536,  64  S.  W.  90,  In  which  a  writ  of 
error  was  refused,  it  Is  said:  "While  the 
evidence  falls  to  definitely  show  that  Crow- 
der looked  and  listened  before  stepping 
on  the  track,  It  Is  not  doing  violence  to  the 
evidence  to  assume  that  he  saw  the  engine 
and  cars  at  the  south  end  of  the  switch,  and 
concluded  that  they  would  not  then  be  back- 
ed down  at  that  time,  or,  if  so,  that  a  proper 
lookout  would  be  kept,  and  that  proper  sig- 
nals would  be  given  to  warn  him  in  time  to 
leave  the  track  to  prevent  Injury."  Crowder 
waa  killed  in  that  accident,  which  accounts 
for  the  presumption  thus  indulged.  While 
here  appellee  was  not  killed,  yet  the  fact  ap- 
pears to  be  undisputed  that  he  was  so  in- 
jured that  be  was  unable  to  recall  anything 
connected  with  the  transaction  from  the 
time  he  left  his  home  in  the  morning  until 
some  days  or  weeks  after  the  accident  bo 
that  we  think  the  humane  presumption  that 
be  did  at  least  look  and  listen  for  approach- 
ing trains  before  entering  upon  appellant's 
track  ought  under  the  circumstances  to  be  in- 
dulged, as  was  done  In  the  Crowder  Case. 
Besides,  there  is  the  further  circumstance 
that  he  was  In  company  vrlth  another  who 
did  to  some  extent  at  least  look  for  an  ap- 
proaching train  before  going  upon  the  track. 
In  a  general  way,  we  think  we  are  in  line 
with  the  trend  of  the  decisions  in  this  state 
when  we  adhere  to  the  rule  that  whether  or 
not  a  person  injured  on  a  railroad  Is  gfullty 
of  contributory  negligence  depends  so  largely 
npon  an  Infinite  variety  of  circumstances  that 
it  ought  in  all  cases  to  be  submitted  to  the 
Jury  as  a  question  Of  fact  except  in  those 
cases  where  the  undisputed  evidence  shows 
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that  the  Injured  person  mm*.  Iwail  no  care 
whatever  for  his  own  safety.  In  the  "recy  aa.- 
ture  of  tblDgs,  even  to  bold  that  one  la  gnilly 
of  ccmtrlbutory  negligence  when  he  might 
have  selected  a  safe  way  la  In  some  measure 
to  invade  the  province  of  the  Jury,  for  the 
nlution  of  that  question  depends  at  last  upon 
whether  or  not  a  reasonably  prudent  person 
would  have  taken  the  safe  way,  and  this,  in 
turn,  is  determined  by  an  infinite  variety  of 
circumstances,  such  as  the  proximity  of  the 
way.  Its  condition,  the  condition  of  the  rail- 
road as  a  way,  the  frequency  of  its  use  by 
the  pnbllc,  the  frequency  of  the  passage  of 
trains  or  cars  on  it,  the  probability  of  such 
trains  or  cars  being  then  about  to  pass,  the 
presence  or  absence  of  watchmen  or  signals, 
Che  diligence  exercised  In  the  matter  of  look- 
ing and  listening  for  approaching  trains,  and 
other  things  too  numerous  to  mention,  which 
ought  to  and  do  influence  htuuan  conduct 
every  day.  The  rule  is  firmly  and  sanely 
held  In  this  state  that  one  using  the  tracks 
of  a  railway  company  may  Introduce  evi- 
dence of  the  proximity  of  crossings,  stations, 
and  the  like,  and  of  the  custom  of  the  com- 
pany to  blow  Its  whistles  and  sound  its  bells 
for  such  places  upon  the  issue  of  his  own  con- 
tributory negligence  in  being  on  the  track  (I. 
*  G.  N.  R.  R.  Co.  V.  Woodward,  26  Tex.  Civ. 
App.  389,  63  S.  W.  1051) ;  and,  further,  that 
the  failure  to  give  such  signals  may,  as  to 
sDcb  person,  constitute  actionable  negligence 
(M.,  K.  &  T.  Ry.  Co.  of  Tex.  v.  Saunders 
[Tex.  Sop.]  106  S.  W.  321,  14  I*  R.  A.  [N.  8.] 
99S).  It  is  a  fact  known  of  all  men  that  per- 
sons on  a  railway  track  are  likely  to  take 
notice  of  the  manner  In  which  trains  are  re- 
qoired  to  be  run,  and.  In  fact,  are  run,  and 
hi  sense  measure  to  depend  upon  the  com- 
panies operating  their  trains  In  the  usual 
manner,  and  thereby  to  rely  upon  the  exer- 
cise of  the  usual  precautions  for  the  safety 
of  those  whose  presence  on  the  track  is  to  be 
anticipated.  From  this  well-recognized  prin- 
ciple we  think  it  necessarily  follows  that  the 
isBoe  of  contributory  negligence  on  the  part 
of  a  person  injured  on  a  railroad  track, 
whose  very  presence  is  thus  largely  influenc- 
ed by  bis  reliance  on  the  known  custom  and 
nsnal  conduct  of  the  railway  company  to  ex- 
ercise care  to  avoid  injuring  him,  is  at  last 
a  question  of  fact  for  the  determination  of  a 
jury.  As  applied  to  this  case,  the  appellee, 
who  is  not  conclusively  shown  not  to  have 
exerdaed  any  care  for  his  own  safety,  but 
who  presumptively  did  at  least  look  and  lis- 
ten for  the  approach  of  appellant's  train, 
relies  upon  the  known  duty  of  appellant  to 
exercise  ordinary  care  to  keep  a  lookout  for 
his  presence  along  tbe  wdl-beaten  path  on 
its  trade,  and  by  reason  of  its  failure  in  this 
respect  is  injured.  We  cannot  say  under 
such  drcomstances  that  he  is  guilty  of  con- 
tributory negligence  as  matter  of  law.     So 


that  we  condude  tbe  tilal  court  did  not  err 
In  refusing  to  give  a  (ninunary  instruction 
tm:  appelant 

We  also  tBadndp  that  tbe  evidence  la  not 
such  as  to  reqidn  ns  to  aet  aside  the  verdict 
and  Judgment  for  want  of  evldflnee,  and  that 
tbe  court  committed  no  errors  in  tals  mUngB 
on  evidence  or  otherwise.  The  charge  set 
out  succinctly  and  dearly  presented  tbe  ma- 
terial issues  of  tbe  case,  and  suffldently  em- 
braced tbe  requested  charges. 

The  Judgment  is  therefore  in  all  things  af- 
firmed. 

DUNKLIN,  J.,  not  sitting. 

CARPENTER  et  al.  v.  KONB  et  aL 

(Court  of  Civil  Appeals  of  Texas.     March  3, 

1909.     Rehearing  Denied  April  7,  1909.) 

1.  VeNDB     (S    71*)— ChAKOU    of    VKNOTD-Jlr- 

FECT  OF  Motion. 

The  court  may  determine  whether  the  peti- 
tion states  a  caose  of  action  before  acting  on 
an  uncontested  motion  by  the  plaintiff  for 
change  of  venue  to  another  county  presided  over 
by  the  same  judge  on  the  ground  of  local  prej- 
udice. 

[Ed.  Note.— For  other  cases,  see  Venue,  Cent 
Dig.  S  92 ;   Dec  Dig.  {  71.»] 

2.  Mardauus  a  19*)— Abateickitt— TEBimrA- 

TION  OF  RlQHT  TO  OfFICK. 

The  office  of  a  writ  of  mandamus  against 
an  officer  is  to  compel  the  performance  of  a 
personal  duty  resting  upon  the  person  to  whom 
the  writ  is  sent,  and,  on  his  retirement  from 
his  office,  the  wnt  must  abate  in  the  absence  of 
statute  permitting  a  substitution  of  his  suc- 
cessor. 

[ESd.  Note.— For  other  cases,  see  Mandamus, 
Cent.  Dig.  i  62 ;   Dec  Dig.  8  19.*] 

3.  Mardaitds   (I   153*)— Abateuent— Tebxi- 
RATION  OF  Right  to  Office. 

There  is  no  statute  in  Texas  permitting  the 
successor  in  office  of  a  county  judge  to  be  sub- 
stituted for  the  predecessor  in  a  mandamus  pro- 
ceeding against  the  latter  to  compel  the  pei^ 
formance  of  an  official  duty,  such  as  ordering  an 
election  under  Acts  1903,  p.  118,  c  93,  art. 
812,  to  determine  the  location  of  a  county  seat 

[Ed.  Note.— For  other  cases,  see  Mandamus, 
Cent.  Dig.  f  294;   Dec  Dig.  |  153.*] 

Appeal  from  District  Court,  Hays  County ; 
L.  W.  Moore,  Judge. 

Mandamus  proceeding  by  C.  M.  Carpenter 
and  others  against  Ed  R.  Kone  and  another. 
From  a  judgment  dismissing  the  petition, 
petitioners  appeal.    Affirmed. 

Dowell  &  Dowell,  for  appellants.  R.  B. 
McEle  and  WUl  Q.  Barber,  for  appellees. 

FISHER,  a  J.  This  is  a  mandamus  pro- 
ceeding instituted  in  the  district  court  of 
Hays  county  by  appellants  originally  against 
Ed  R.  Kone  to  require  him,  as  county  Judge, 
to  make  and  enter  an  order  under  article  812, 
Acts  28th  Leg.  1903,  p.  118,  c  93,  for  the 
purpose  of  holding  an  election  in  order  to 
determine  If  tbe  county  seat  of  Hays  coun- 
ty should  be  moved  from  the  town  of  Ban 
Marcos  to  Hays  City.  The  petition  proceeds 
to  allege  that  Kone  refused  to  make  such  an 


•For  other  cues  see  same  topic  and  ■ection  NUMBER  In  Deo.  ft  Am.  Dlgi.  1907  to  data,  *  Reporter  Indexes 
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order  as  required  by  law  for  the  pnrpoee  of 
-holding  the  election,  and  alleges  that  dur- 
ing the  pendency  of  the  suit  Kone  resigned 
his  office  as  county  Judge,  and  there  was 
appointed  and  elected  In  his  place  John  B. 
Wilson,  the  present  county  Judge,  who  Is 
made  a  party  to  this  proceeding,  and  against 
whom  It  Is  prayed  that  the  writ  of  man- 
damus be  Issued.  The  good  faith  of  Kone  in 
resigning  Is  not  In  any  manner  questioned, 
and,  as  a  basis  for  the  relief  against  Wilson, 
the  present  county  Judge,  the  appellants  rely 
upon  the  act  of  Kone  In  refusing  to  order 
the  election.  There  Is  no  averment  that  any 
request  had  been  made  of  Wilson  to  order  an 
election,  or  that  he  had  refused  to  make  such 
an  order,  or  that  the  appellants  have  been 
derived  of  any  right  by  reason  of  any  re- 
fusal of  Wilson  to  grant  any  request  that 
they  could  lawfully  make. 

As  ancillary  to  this  proceeding  and  de- 
pendent upon  the  same,  there  Is  also  a 
prayer  for  a  writ  of  injunction  against  Wil- 
son, as  county  Judge,  and  the  commissioners' 
court  of  Hays  county,  and  the  parties  with 
whom  they  have  a  contract  for  the  construc- 
tion and  erection  of  a  courthouse  to  cease  the 
performance  and  execution  of  that  contract 
until  the  election  may  be  held  and  the  mat- 
ter of  the  removal  of  the  county  seat  finally 
determined.  In  the  trial  court  a  general 
demurrer  and  special  demurrers  were  urged 
by  appellees  to  the  appellants'  petition,  and 
the  court,  after  hearing  the  same,  sustained 
the  general  demurrer  and  some  of  the  special 
demurrers,  and,  as  recited  in  the  decree,  It 
was  determined  that  the  plaintiffs  did  not 
allege  a  cause  of  action  against  which  the 
defendants  were  required  to  plead,  and  we 
take  It  from  the  manner  in  which  the  case 
is  here  presented  and  treated  in  the  court 
below,  although  the  Judgment  is  silent  upon 
that  question,  that  plaintiffs'  petition,  after 
the  demurrers  were  sustained,  was  by  the 
court  dismissed.  There  was  no  effort  by  the 
appellants  to  amend,  so  far  as  appears  from 
the  Judgment,  and  here  it  Is  well  to  state 
that  upon  the  point  that  we  dispose  of  the 
case  no  amendment  is  possible. 

Before  the  trial  court  acted  upon  the  de- 
murrers, the  appellants  filed  an  application 
for  change  of  venue  on  the  ground  that  there 
exists  in  Hays  county  a  combination  against 
them  Instigated  by  influential  persons,  by 
reason  of  which  they  could  not  in  that  coun- 
ty expect  a  fair  and  Impartial  trial.  Appel- 
lants contend  that  the  court  erred  in  taking 
up  and  considering  the  demurrers  before  act- 
ing upon  the  motion  for  a  change  of  venue. 
The  bill  of  exception  shows  that  the  motion 
for  change  of  venue  was  not  contested  or 
controverted  In  any  manner.  Prom  what 
is  stated  in  the  bill  and  the  explanation  ap- 
pended thereto  It  appears  that  the  court  con- 
cluded that,  before  granting  the  motion,  it 
had  the  right  to  determine  whether  the  pe- 
tition stated  a  cause  of  action.  Upon  change 
of  venue,  the  case  would  have  gone  to  Cald- 


well county,  a  county  presided  over  by  the 
same  Judge  who  disposed  of  the  case;  and 
the  Judge,  in  effect,  said  In  the  explanation 
that  there  was  no  necessity  for  merely  (diang- 
Ing  the  case  to  Caldwell  county  when  be 
would  there  determine  Just  as  he  has  here 
that  plaintiffs'  petition  presents  no  cause 
of  action.  We  have  found  no  authority  di- 
rectly upon  this  question,  but  It  seems  to  be 
in  consonance  with  reason  to  not  require 
the  transfer  of  a  supposed  case  when  none 
in  law  exists.  It  is  true  the  appellants  bad 
filed  in  the  district  court  of  Hays  county  a 
petition  for  mandamus,  but  upon  examina- 
tion it  was  found  to  be  fatally  defective.  In 
that  it  did  not  state  a  cause  of  action.  If 
this  is  true,  why  should  it  be  transferred  to 
another  county  to  ascertain  this  fact?  The 
grounds  alleged  for  the  change  of  venue  was 
the  existence  of  a  prejudice  which  might  af- 
fect the  appellants  In  the  trial  of  the  case 
and  the  ultimate  result,  but,  if  there  was 
no  case  to  be  tried  or  no  cause  of  action 
stated  upon  which  there  might  be  exercised 
the  Influence  of  this  combination  of  influen- 
tial persons,  why  remove  it  from  Hays  coun- 
ty? The  court  had  not  when  It  acted  upon 
the  demurrer  entered  the  order  transferring 
the  case,  and  it  still  retained  Jurisdiction, 
and -we  see  no  good  reason  why  the  case 
should  be  sent  to  Caldwell  county  for  the 
purpose  of  there  determining  that  the  plain- 
tiff was  not  as  a  matter  of  law  entitled  to 
any  relief  whatever. 

It  is  not  necessary  for  us  in  affirming  this 
Judgment  to  discuss  the  points  presented  in 
the  assignments  of  errors;  and,  in  the  view 
that  we  take  of  it,  it  would  probably  be  im- 
proper for  us  to  express  our  opinion  upon 
the  correctness  of  the  ruling  of  the  court 
In  sustaining  some  of  the  demurrers,  but  we 
are  clearly  In  accord  with  the  trial  court  In 
the  conclusion  that  the  general  demurrer 
should  have  been  sustained,  although  it  may 
be  that  we  possibly  do  not  agree  with  that 
court  as  to  the  grounds  upon  which  that  rul- 
ing should  be  based.  The  statute  upon  which 
this  proceeding  is  based  (article  812,  Acts 
28th  Leg.  1903,  p.  118,  c.  88),  In  effect  says 
that,  whoi  it  becomes  desirable  to  remove 
the  county  seat,  it  shall  be  the  duty  of  the 
county  Judge  of  aaid  county,  or,  on  his  fail- 
ure or  inability  to  act,  then  two  of  the  com- 
missioners, upon  the  written  application  of 
a  certain  number  of  freeholders  and  quali- 
fied voters,  etc.,  to  order  an  election  for  the 
purpose  of  determining  the  removal.  Tliia 
statute  makes  it  the  duty  of  the  county  Judge 
—or,  In  other  words,  the  individual  who 
holds  the  office  of  county  Judge — to  order 
the  election.  The  petition  for  mandamiu 
states  that  the  application  to  remove  was 
presented  to  Kone,  who  was  then  county 
Judge,  and  states  his  refusal,  and  gives 
what  purports  to  be  bis  reasons  why  be 
refused  to  order  the  election.  It  also  re- 
cites the  fact  that  Kone,  after  the  bringing 
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of  the  Bolt  to  compel  Mm  by  mandamus  to 
order  tbe  election,  had  resigned,  and  that 
WUaon  had  been  appointed  and  elected  In  his 
stead.  Wilson  was  made  a  pari?,  and  it 
geems  was  served  with  citation  and  has  filed 
an  answer,  which,  In  determining  the  merits 
of  the  plalntUfs'  case,  it  Is  not  necessary  that 
we  sfaonld  look  to ;  but  there  Is  no  arermeiit 
whatever  In  the  plaintiffs'  petition  that  Wil- 
son as  county  Judge  has  refused  nor  does  it 
appear  that  any  request  was  ever  made  of 
him  to  order  the  election;  but,  as  before  said, 
the  plalntlfls  are  seeking  to  procure  the  writ 
of  mandamus  against  Wilson  on  the  ground 
that  his  predecessor  Kone  refused  to  grant 
the  application.  No  question  is  made  about 
the  good  faith  of  Kone's  resignation.  In  the 
syllabus  to  one  of  the  cases  cited  these  rules 
are  stated.  They  are  so  pointed  and  terse 
that  we  take  the  liberty  of  copying  them : 

"(1)  The  office  of  a  writ  of  mandamus 
against  an  officer  Is  to  compel  the  perform- 
ance of  a  personal  duty  resting  upon  the  per- 
son to  whom  the  writ  Is  sent. 

"(2)  On  the  death  or  retirement  from  of- 
fice of  the  original  defendant,  the  writ  must 
abate  In  the  absence  of  any  statutory  provi- 
sion to  the  contrary. 

"(3)  A  substitution  of  bis  successor  In  office 
as  defendant  will  not  avail. 

"(4)  A  suit  which  has  abated  must  be  dis- 
missed." United  States  v.  Boutwell,  84  U. 
S.  604,  21  U  Ed.  721 ;  United  States  v.  But- 
terworth,  169  U.  S.  602,  18  Sup.  Ct.  441,  42 
L.  Ed.  873;  Warner  Valley  Stock  C!o.  v. 
Smith,  165  U.  S.  32,  17  Sup.  Ct  225,  41  L. 
Kd.  623.  and  a  number  of  other  cases  to  like 
effect,  which  are  collected  and  annotated  in 
the  notes  of  United  States  v.  Boutwell,  21  L. 
Bd.  721.  In  the  Boutwell  Case  It  appears  that 
a  mandamus  was  asked  against  Secretary 
Bontwell  to  issue  certain  bonds  under  an  act 
of  Congress.  An  order  was  issued  for  the 
Secretary  to  show  cause.  Subsequently  Sec- 
retary Boutwell  resigned  as  Secretary  of  the 
Treasury,  and  Mr.  Richardson  was  appoint- 
ed as  his  successor.  It  was  contended  that 
the  process  could  run  against  Richardson. 
In  the  cases  dted  and  many  upon  this  point 
referred  to  In  the  notes  the  language  of  Judge 
Strong  in  the  Bontwell  Case  Indicates  their 
tenor:  "The  office  of  a  writ  of  mandamus 
is  to  compel  the  performance  of  a  duty  rest- 
ing upon  the  person  to  whom  the  writ  is  sent 
That  doty  may  have  originated  In  one  way 
or  In  another.  It  may,  as  Is  alleged  In  the 
present  case,  have  arisen  from  the  acceptance 
of  an  office  which  has  Imposed  the  duty  up- 
on its  incumbent  But,  no  matter  out  of  what 
facts  or  relations  the  dnty  has  grown,  what 
the  law  r^ards  and  what  it  seeks  to  enforce 
by  a  writ  of  mandamus  is  the  personal  obll- 
eatlon  of  the  individual  to  whom  It  address- 
es the  writ  If  he  be  an  officer  and  the  du- 
ty fte  an  official  one,  still  the  writ  is  aimed 
exdnaively  against  him  as  a  person,  and  he 
only  can  be  punished  for  disobedience.    The 


writ  does  not  reach  the  office.  It  cannot  be 
directed  to  It  It  is  therefore  in  substance 
a  personal  action,  and  it  rests  upon  the  aver- 
red and  assumed  fact  that  the  defendant  has 
neglected  or  refused  to  perform  a  personal 
duty,  to  the  performance  of  which  by  him 
the  relator  has  a  clear  right.  Hence  it  Is 
an  imperative  rule  that  previous  to  making 
application  for  a  writ  to  command  the  per- 
formance of  any  particular  act  an  express 
and  distinct  demand  or  request  to  perform 
it  must  have  been  made  by  the  relator  or 
prosecutor  upon  the  defendant,  and  It  must 
appear  that  he  refused  to  comply  with  such 
demand  either  in  direct  terms  or  by  conduct 
from  which  a  refusal  can  be  conclusively  in- 
ferred. Tapp,  Mandamus,  283.  Thus  it  is 
the  personal  default  of  the  defendant  that 
warrants  Impetratlon  of  the  writ,  and,  if  a 
peremptory  mandamus  be  awarded,  the  costs 
must  fall  upon  the  defendant.  It  necessarily 
follows  from  this  that  on  the  death  or  re- 
tirement from  office  of  the  original  defend- 
ant the  writ  must  abate  In  the  absence  of 
any  statutory  provision  to  the  contrary. 
When  the  personal  duty  exists  only  so  long 
as  the  office  is  held,  the  court  cannot  compel 
the  defendant  to  perform  it  after  his  power 
to  perform  has  ceased.  And,  if  a  successor 
in  office  may  be  substituted,  he  may  be  mulct- 
ed in  costs  for  the  fault  of  his  predecessor 
without  any  delinquency  of  his  own.  Be- 
sides, were  a  demand  made  upon  him,  he 
might  discharge  the  duty  and  render  the  in- 
terposition of  the  court  unnecessary.  At  all 
events,  he  is  not  in  privity  with  his  predeces- 
sor, much  less  Is  he  bis  predecessbr's  per- 
sonal r^resentative.  As  might  be  expected, 
therefore,  we  find  no  case  in, which  such  a 
substitution  as  is  asked  for  now  has  ever 
been  allowed  In  the  absence  of  some  statute 
authorizing  it"  Some  of  the  cases  referred 
to  point  out  the  distinction  between  those 
cases  when  the  purpose  is  to  mandamus  a 
municipality,  or  a  collective  body  or  an  of- 
fice, and  that  class  of  cases  which  merely 
complains  of  the  individual  that  holds  the 
office  or  of  bis  official  action. 

Here  it  is  clear  that  it  is  the  conduct  of 
Kone,  the  Individual  holding  the  office  of 
county  judge,  that  is  complained  of — ^his  re- 
fusal to  grant  to  the  appellants  a  right  which 
they  claim  they  are  entitled  to.  There  is  no 
privity  between  Kone  and  his  successor,  Wil- 
son; and,  If  the  conduct  of  the  former  was 
wrongful  and  resulted  in  a  denial  of  a  right 
to  the  appellants  (which  we  do  not,  by  the 
way,  hold  to  be  the  case),  why  should  Wilson 
be  held  responsible  for  it,  when  be  bad  had 
no  opportunity  to  prevent  it  or  refuse  to  per- 
form It?  The  thing  which  they  complain 
Kone  refused  to  do  was  not  one  of  the  neces- 
sary incidents  of  the  office  which  descended 
to  bis  successor.  But  the  refusal  of  Kone 
was  personal,  for  which  he  alone  could  be 
held  responsible;  and,  notwithstanding  there 
is  a  conlUct  of  authority  upon  the  question. 
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tbe  reasoning  npon  which  rests  the  Boutwell 
Case  and  others  to  the  same  effect  Is  unan- 
swerable. There  Is  no  statute  in  this  state 
that  permits  the  successor  in  office  to  be  sub- 
stituted for  the  predecessor  In  a  mandamus 
proceeding  like  this. 

The  question  discussed  is  preliminary  to  all 
others  that  might  arise  In  the  case,  for,  if 
It  Is  true  that  it  afflrmatirely  appears  that 
the  party  against  whom  the  writ  should  run 
is,  by  resignation  or  otherwise,  in  an  attitude 
that  the  decree  could  not  operate  against  him. 
It  arrests  the  entire  proceeding  and  It  should 
be  dismissed.  Therefore  we  are  Inclined  to 
think  that  it  vrould  be  Improper  to  consider 
the  other  questions,  but,  conceding  that  we 
could  do  so,  it  is  not  necessary  that  they 
should  be  considered.  The  Injunction  pro- 
ceeding must  necessarily  fall  on  account  of 
the  judgment  dismissing  the  petition  for  man- 
damus. 

Judgment  affirmed. 


HI0K8  et  al.  v.  STEWART  &  TEMPIiBTON.t 

(Court  of  Civil   Appeals  of  Texas.     Jan.   23, 

1909.     Rehearing  Denied  Feb.  27,  1909.) 

1.  PLBADINQ  (I  279*)— SUPPUEMENTAI.  PUiAD- 
INOS. 

A  supplemental  petition  duly  filed  in  reply 
to  the  answer  is  a  part  of  the  pleadings,  though 
a  subsequent  amendment  to  the  original  petition 
is  presented. 

[Ed.  Mote.— For  other  cases,  see  Pleading, 
Dec.  Dig.  f  279.*] 

2.  DiVOBCK  ({  104*)  — PBOCBKDINOS  — PUSAD- 
INO— AlIENDED    PUEADINGS. 

A  husband's  misconduct  toward  tiia  wife 
subsequent  to  the  filing  of  her  suit  for  divorce 
is  properly  assi^ed  m  an  amended  petition 
as  grounds  for  divorce,  though  he  was  provoked 
thereto  by  the  filing  of  the  original  petition. 

[Ed.  Note.— For  other  cases,  see  Divorce,  Cent. 
Dig.  i  330;    Dec.  Dig.  f  104.*] 
8.  Divorce  (|  197*)— Counsel  Fees  of  Wire. 

The  husband  and  wife  are  liable  for  rea- 
sonable counsel  fees  for  services  rendered  to  her 
in  a  suit  against  him  for  divorce  on  the  ground 
of  cruelty  and  for  the  recovery  of  property, 
which  she  has  caused  to  be  dismissed,  if  it  ap- 
pears that  the  suit  was  brought  in  good  faith 
on  her  part  and  on  the  part  of  her  attorneys, 
and  that  the  facts  alleged  in  her  petition  were 
probably  true  and  constituted  such  cruelty  as 
rendered  cohabitation  insupportable,  and  the  at- 
torneys ai«  not  required  to  show  that  the  suit 
was  necessary  for  the  protection  of  her  per- 
sonal safety  and  for  the  preservation  of  her 
property  rights. 

[Bd.  Note.— For  other  cases,  see  Divorce, 
Cent.  Dig.  SS  582.  583;  Dec.  Dig.  f  197;*  Hus- 
band and  Wife,  Cent.  Dig.  f  137.] 

4.  Divorce  ({  197*)— Counsel  Fees  or  Wm 

—Liability. 

The  right  of  attorneys  to  recover  reasonable 
fees  for  prosecuting  a  wife's  suit  for  divorce 
is  based  on  the  ground  that  such  action  was 
reasonably  necessary  for  her  protection,  and,  if 
this  appears,  both  husband  and  wife  are  liable 
therefor,  regardless  of  her  mental  capacity  to 
contract  at  the  time. 

[Ed,  Note. — For  other  cases,  see  Divorce,  Cent. 
Dig.J|  582,  683;  Dec.  Dig.  i  197;*  Husband 
and  Wife,  Cent.  IMg.  f  137.] 


Appeal  from  District  Oonrt,  Tarrant  Ootm- 
ty;    Irby  Dunlclln,  Judge. 

Action  by  Stewart  ft  Templeton  against 
Charles  B.  Hiclts  and  another.  From  a 
judjrment  for  plaintiffs,  defendants  appeal. 
Affirmed. 


Harris  &  Harris,  for  appellants. 
McLean,  for  appellee. 


W.  P. 


CONNER,  C.  J.  This  is  an  appeal  from 
a  judgment  in  the  sum  of  |2,600  as  the  rea- 
sonable value  of  appellees'  services  as  at- 
torneys at  law  in  a  suit  for  divorce  at  the 
Instance  of  appellant  Mrs.  Mary  W.  Hicks, 
and  for  the  recovery  of  certain  separate 
and  community  property,  against  appellaat 
Charles  E.  Hicks,  instituted  on  the  13th  day 
of  December,  1905.  The  petition  filed  upon 
that  day  alleged  a  series  of  assaults  and 
abuses  charged  to  have  been  committed  by 
Charles  E.  Hicks  upon  his  said  wife,  Mrs. 
Mary  Hicks,  during  the  period  of  several 
years  previous  to  and  up  to  the  date  of  said 
IStb  day  of  December,  1906,  the  day  preced- 
ing the  alleged  employment  of  appellees  by 
Mrs.  Mary  W.  Hicks.  On  the  15th  day  of 
December,  1906,  an  amended  petition  was 
filed,  charging  that  Charles  E.  Hicks  on  that 
day  but  subsequent  to  the  filing  of  the  suit 
was  guilty  of  certain  other  outrages  and 
misconduct  and  abuses  toward  his  wife 
which  were  set  up  as  additional  grounds  for 
the  divorce.  Appellees  alleged  in  their  peti- 
tion In  the  present  suit  that  they  had  fully 
complied  with  their  contract  of  employment 
by  Mrs.  Hicks;  that  her  cause  of  action 
was  well  founded;  that  they  had  acted  in 
good  faith,  etc.,  but  that  for  some  cause  un- 
known to  them  Mrs.  Hicks  abandoned  the 
divorce  suit,  and  returned  to  live  with  her 
husband,  having  the  suit  dismissed.  The 
performance  of  their  various  services  was 
alleged,  which  it  was  charged  were  reason- 
ably worth  the  sum  of  $2,500  less  $200  that 
had  been  paid  by  Mrs.  Hicks  on  December 
21,  1905.  Appellants  filed  theh-  second 
amended  answer  on  December  7, 1906,  plead- 
ing the  general  denial  and  specially  to  the 
effect  that  at  the  time  of  employment  Mrs. 
Mary  Hicks  was  weak  in  body  and  mind, 
incapable  of  contracting,  and  that  there  was 
no  ground  for  the  divorce.  It  was  also  spe- 
cially pleaded  that  appellees  knew  of  Mrs. 
Hicks'  weakened  condition,  and,  so  know- 
ing,  induced  their  employment;  that  Mrs. 
Hicks  had  complained  of  her  husband  to 
them  solely  on  the  ground  of  infidelity,  and 
specially  instructed  that  no  other  ground  for 
divorce  should  be  charged;  that  she  soon 
thereafter  ascertained  that  her  complaint 
in  this  respect  was  entirely  groundless,  and 
accordingly  dismissed  the  suit;  that  appel- 
lees, contrary  to  their  instructions,  had 
charged  the  various  assaults  and  outrages 
set  up  in  the  petition  and  amended  petition 
for  divorce.    It  was  further  specially  plead- 
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ed  that,  U  Charles  E.  Hicks  was  guilty  of 
the  wron^ul  acts  and  outrages  charged  in 
the  amended  petition  on  December  15th,  they 
were  brought  about  by  the  wrongs  of  ap- 
pellees in  wrongfully  bringing  suit  In  viola- 
tion of  the  terms  of  their  employment,  and 
hence  should  not  be  permitted  to  prove  such 
acts  as  a  probable  cause  for  divorce  and  as 
a  basis  of  plalntlfTs'  recovery  In  this  suit 

We  find  nothing  In  this  case  requiring  ex- 
tended discussion.  Complaint  Is  made  in 
the  first  assignment  of  the  action  of  the 
court  in  permitting  appellees  to  read  as  part 
of  their  pleadings  to  the  Jury  the  first  sup- 
plemental petition  filed  by  them  in  reply  to 
appellants'  answer.  This  supplemental  peti- 
tion was  duly  filed  subeequent  to  the  answer 
to  wliicb  it  was  a  reply,  and,  as  such,  con- 
stitated  properly  a  part  of  the  pleadings, 
notwitlistandlng  appellees'  presentation  of  a 
subsequent  amendment  to  their  original  pe- 
tition. B^ren  if  the  action  complained  of 
was  Irregular,  nothing  In  the  statement  un- 
der tills  assignment  indicates  that  the  ac- 
tion of  the  court  could  have  been  prejudicial. 
The  second,  third,  fourth,  fifth,  sixth,  sev- 
enth, eighth,  ninth,  thirteenth,  and  four- 
teenth assignments  of  error  in  various  forms 
present  substantially  the  same  question.  It 
is  insisted  in  support  of  these  assignments 
that  the  outrages  of  Charles  B.  Hicks  charg- 
-ed  to  have  been  committed  on  the  day  the 
petition  for  divorce  was  filed  and  set  up  in 
the  amended  petition  cannot  be  considered 
-as  a  liasis  for  appellees'  recovery.  The  con- 
tention is  that  the  filing  of  the  original  peti- 
tion tor  divorce  was  wrongfully  done  by  ap- 
pellees, that  this  action  provoked  the  out- 
rages complained  oif,  and  that  appellees 
therefore  should  be  estopped  from  taking 
advantage  of  their  own  wrong.  No  authori- 
ties are  cited  in  support  of  any  such  con- 
:  tention,  and  we  do  not  think  the  record 
I  gives  color  thereto.  Not  a  circumstance  is 
referred  to  in  appellants'  statement  under 
the  propositions  to  the  assignments  which 
Indicates  that  appellees  in  filing  either  the 
original  or  amended  petitions  acted  in  bad 
faith,  and  we  think  it  unnecessary  to  cite 
authority  for  the  proposition  that,  if  in  fact 
Charles  B.  Hicks  on  the  day  of  the  institu- 
tion of  the  suit  committed  the  various  scan- 
dalous and  outrageous  things  charged  to 
him,  they  could  be  properly  assigned  in  an 
-amended  i>etition  as  grounds  for  divorce, 
and  appellant  Charles  £1  Hicks  cannot  be 
heard  in  a  court  of  Justice  to  defend  on  the 
ground  tliat  he  was  provoked  thereto  by  the 
filing  of  the  original  petition,  which  came 
to  his  notice  immediately  prior  to  the  con- 
duct complained  of.  As  to  the  hearsay  char- 
acter of  the  statements  made  by  Mrs.  Hicks 
to  the  appellees  referred  to  in  the  thirteenth 
and  fourteenth  assignments,  it  is  sufficient 
to  say  that  they  were  admissible  on  the  is- 
sue raised  by  appellants'  plea  of  bad  faith 
•OB  aBPolices'  part,  and  were  expressly  lim- 


ited by  the  court's  charge  In  favor  of  Charles 
B.  Hicks. 

Appellants'  tenth  assignment  is  as  fol- 
lows: "The  court  erred  in  not  giving  In 
charge  to  the  Jury  defendants'  special  charge 
No.  4,  requested,  which  Is  as  follows:  'Be- 
fore plaintiffs  are  entitled  to  recover  any 
amounts  against  defendants  or  either  of 
them,  the  plaiatlfts  must  allege  and  prove 
by  preponderance  of  the  testimony  in  this 
case  that  the  services  rendered  to  Mary  W. 
Hicks,  if  they  rendered  any,  were  at  the 
time  of  their  alleged  employment,  December 
14,  1906,  for  the  necessary  protection  of  the 
personal  safety  of  the  said  Mary  W.  Hicks 
and  tor  the  preservation  of  her  property 
rights,  and,  unless  plalntlfTs  have  done  this, 
you  will  find  for  the  defendant' "  If  Bfary 
W.  Hicks  acted  in  good  faith  in  bringing  her 
suit  against  her  husband,  Charles  B.  Hicks, 
for  a  divorce  and  the  recovery  of  property, 
and  if  the  grounds  alleged  and  set  up  in  her 
petition  were  probably  true,  and  if  appel- 
lees also  acted  in  good  faith,  all  of  which 
was  fully  and  distinctly  submitted  to  the 
Jury  in  the  court's  charge,  then  both  Mrs. 
Hicks  and  Charles  B.  Hicks  were  liable  to 
appellees  for  whatever  the  evidence  might 
show  their  services  were  reasonably  worth. 
See  Speer  on  Law  of  Married  Women,  §  66; 
McClelland  v.  McClelland  (Tex.  Civ.  App.) 
37  S.  W.'  35©;  Ceccato  v.  Duetschman,  19 
Tex.  Civ.  App.  434,  47  S.  W.  739;  Bord  t. 
Stubbs,  22  Tex.  Civ.  App.  242,  54  S.  W.  634; 
Dodd  V.  Heln,  26  T^.  Civ.  App.  164,  62  S. 
W.  811,  812.  The  special  charge  referred  to 
in  the  tenth  assignment  of  error  was  there- 
fore not  the  law,  and  the  court  properly  re- 
fused it.  The  charge  would  have  required  a 
finding  that  the  filing  of  the  petition  for  di- 
vorce was  necessary  for  the  "protection  of 
the  personal  safety  of  the  said  Mary  W. 
Hicks  and  for  the  preservation  of  her  prop- 
erty rights."  All  that  was  required  was 
that  the  facts  alleged  were  probably  true, 
and  constituted  such  cruelty  as  rendered 
their  living  longer  together  iusupportable. 
The  court's  cfharge  in  fact -submitted  the  is- 
sue presented  in  appellants'  special  charge 
No.  5,  the  rejection  of  which  Is  complained 
of  in  the  eleventh  assignment  of  error,  and 
their  special  charge  No.  8,  to  the  rejection 
of  which  complaint  is  made  In  the  twelfth 
assignment,  we  think  was  properly  refused 
as  presenting  an  Immaterial  issue.  This 
charge  was  that  "if  said  Mary  W.  Hicks 
was  in  such  a  state  of  mind  as  to  render 
her  unable  to  know  and  contract  for  her- 
self and  on  her  own  account  at  the  time  she 
engaged  plalntifFs,  if  she  did  engage  them, 
as  alleged  In  the  pleadings,  then  you  will 
find  for  defendants."  There  was  evidence 
tending  to  show  that  shortly  before  and  aft- 
er the  petition  for  divorce  was  filed  Mary 
W.  Hicks  was  In  a  highly  excited  state  of 
mind,  rendering  her  possibly  unable  to  con- 
tract, and  the  evidence  therefore  perhaps 
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raised  the  issne  presented  In  this  charge.  It 
la  to  be  observed,  however,  that  appellees' 
action  was  not  founded  upon  any  contract 
They  sought  merely  to  recover  upon  a  quan- 
tum meruit  for  the  reasonable  value  of  their 
services,  and  if,  as  charged  and  as  fully  and 
fairly  submitted  to  the  Jury,  the  grounds  for 
petltloa  were  probably  true,  that  there  was 
reasonable  cause  for  bringing  the  suit,  and 
that  the  same  was  brought  In  good  faith  on 
her  part  and  on  appellees'  part.  It  was  au- 
thorized, regardless  of  the  state  of  her  mind. 
To  hold  otherwise  would  be  to  deny  to  per- 
sons mentally  incapable  of  contracting  the 
protection  contemplated  by  the  law.  The 
right  to  recover  reasonable  compensation  tor 
their  services  in  this  case  proceeds  alone  aj>- 
on  the  ground  that  such  action  was  reason- 
ably necessary  In  the  protection  of  the  wife. 
If  so,  both  husband  and  wife  are  legally  lia- 
ble for  the  reasonable  value  of  the  necessi- 
ties 80  provided,  regardless  of  the  wife's  men- 
tal condition. 

The  remaining  assignment  to  the  effect 
that  the  court  erred  In  overruling  appellants' 
motion  for  a  new  trial,  "because  said  ver- 
dict and  Judgment  are  contrary  to  law  and 
contrary  to  the  evidence  and  without  evi- 
dence and  law  to  support  the  same,"  is  al- 
together too  general  under  the  rules  and 
numerous  authorities  to  require  considera- 
tion. 

Believing,  therefore,  that  all  material  Is- 
sues were  fully  and  fairly  submitted  by  the 
court's  charge,  and  that  no  reversible  error 
has  been  pointed  out.  It  is  ordered  that  the 
Judgment- be  affirmed. 

DUNKLIN,  J.,  not  sitting.  " 

MISSOURI,  K.  &  T.  RY.  CO.  OF  TEXAS  v. 

REDUS.t 

(Court  of  Civil  Appeals  of  Texas.    March  13, 

1909.    On  Rehearing,  April  10,  1909.) 

1.  Appeal  and  Ekbor  (5  1097*)— Subsequent 
■APPEAI/—LAW  of  the  Case. 

The  decision  of  the  Court  of  Civil  Appeals 

is  the  law  of  the  case  on  a  subsequent  appeal. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 

Error,  Cent.  Dig.  |  4358;    Dec.  Dig.  f  1097.*] 

2.  TbIAL    (I    295*) — INSTBUOTIONS— OORSTBUO- 

TION. 

The  instructions  must  be  considered  as  a 
whole  with  reference  to  their  application  to  the 
pleadings  and  evidence  in  determining  whether 
or  not  they  are  erroneous  or  misleading. 

[Ed.  Note. — For  other  cases,  see  Trial,  Cent 
Dig.  i  703;    Dec.  Dig.  S  295.*] 

8.  Tbial   ({   296*)— Instbuctionb— Ebbob    in 
iNSTRUonoNS  Cubed  bt  Otheb  Instbuc- 

TIOWS. 

Where  in  an  action  against  a  carrier  for 
injuries  to  a  passenger  Iwand  for  6.  in  con- 
sequence of  hu  alighting  at  the  intermediate 
pomt  R.,  under  the  belief  that  he  had  reached 
O.,  it  was  undisputed  that  he  alighted  at  K., 
and  Uie  court  charged  that  if  he  was  negligent 
in  not  reboaiding  the  train  before  it  started 
from  R.,  and  that  such  negligence  contributed 
to  the  injuries,  there  could  be  no  recovery,  the 
error  in  an   instruction   that  if  an  ordinarily 


prudent  person  would  have  discovered  that  he 
''was  at  O."  before  alighting,  and  the  passenger 
attempted  to  reboard  the  train  under  circum- 
stances constituting  contributory  negligence, 
there  could  be  no  rec»very,  etc.,  arising  from  the 
omission  of  the  word  "not*^  before  the  word  "at" 
in  the  quoted  phrase,  was  not  prejudicial. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  f  709;   Dec.  Dig.  i  296.*] 

4.  Dauaoes   (I   182*)— Pkbsokai,  Irjubies — 
Excessive  Damaqes. 

A  carpenter  55  years  old,  with  a  life  ex- 
pectancy 01  ISV^  years,  healthy  and  strong,  and 
earning  from  $2.50  to  $3.50  per  day,  was  in- 
jured, resulting  in  the  amputation  of  his  right 
leg.  His  capacity  as  a  carpenter  was  practical- 
ly, destroyed.  He  was  confined  to  his  bed  for 
five  months,  and  suffered  great  mental  and 
physical  pain.  Held,  that  a  verdict  for  $10,000 
was  not  excessive. 

[E<d.  Note.— For  other  cases,  see  Damages, 
Cent  Dig.  it  372-385 ;  Dec.  Dig.  i  132.*] 

On  Rehearing. 

5.  Cabbiebs  (i  308*)  —  Iitjubies  to  Passeit- 

OEBS— NEOLIOENCE. 

Where  the  conductor  or  auditor  on  tak- 
ing up  the  ticket  of  a  passenger  gave  him  by 
mistake  a  check  indicating  an  intermediate  sta- 
tion as  the  point  of  his  destination,  and,  on 
the  train  arriving  at  such  intermediate  sta- 
tion, the  conductor,  auditor,  or  other  employ^ 
assisting  in  the  operation  lof  the  train  informed 
the  passenger  that  he  had  reached  his  destina- 
tion and  that  he  should  alight  the  carrier  was 
liable  for  the  injuries  sustained  by  the  passen- 
ger alighting  there  under  the  belief  that  he 
had  reached  his  destination. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  !  1239;   Dec.  Dig.  {  303.*] 

Appeal  from  District  Court,  Hunt  County; 
R.  L.  Porter,  Judge. 

Action  by  Dock  Redus  against  the  Mte- 
sourl,  Kansas  &  Texas  Railway  Company 
of  Texas.  From  a  Judgment  for  plaintiff, 
defendant  appeals.    Affirmed. 

See  107  S.  W.  03. 

Coke,  Miller  &  Coke  and  Jno.  T.  Craddock, 
for  appellant    Looney  &  Clark,  for  appeUee. 


TALBOT,  J.  This  Is  an  action  brought 
by  the  appellee  against  appellant  to  recover 
damages  for  personal  Injuries  alleged  to  have 
been  sustained  by  him  at  Royse,  Tex.,  while 
traveling  as  a  passenger  on  one  of  appel- 
lant's trains  from  Dallas  to  Greenville,  Tex. 
The  defendant  answered  by  a  general  demur- 
rer, a  general  denial,  and  specially  that  ap- 
pellee's Injuries  were  caused  and  proximate- 
ly contributed  to  by  appellee's  own  negli- 
gence, in  that  he  negligently  alighted  from 
the  train  at  Royse  without  appellant's  knowl- 
edge on  the  Bide  opposite  thereof  from  the 
depot  and  platform  provided  for  the  use  o£ 
passengers;  that  at  the  time  he  so  alighted 
from  the  train  he  was  Intoxicated,  or  par- 
tially so,  from  the  voluntary  use  of  intoxi- 
cating llqaors;  that  being  in  such  condition 
caused,  or  contributed  to  cause,  him  to  alight 
from  the  train  at  Royse  and  on  the  side 
thereof  opposite  from  the  depot  platform, 
and  caused,  or  contributed  to  cause,  him  to 
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fall  underneath  the  wheels  of  the  car  and 
receive  the  Injuries  of  which  he  complains. 
The  case  was  tried  before  the  court  and  Jury 
March  13,  1906,  resulting  in  a  yerdict  and 
Judgment  in  favor  of  plaintiff  for  the  sum  of 
$10,000,  and  the  defendant  appealed. 

Xhe  evidence  warrants  the  following  con- 
daslons  of  fact:  Appellee  was  a  carpenter 
and  had  been  at  work  in  Dallas.  His  home 
was  in  GreenvUIe,  and  about  9  o'clock  on  the 
nigrht  of  June  2i,  1905,  he  purchased  a 
ticket  from  appellant's  agent  at  Dallas,  and 
took  passage  on  one  of  its  passenger  trains 
for  Greenville.  Shortly  after  leaving  Dallas, 
the  conductor  or  auditor  on  the  train  took  up 
appellee's  ticket  and  placed  in  his  hat  a  white 
Blip  of  paper  or  pasteboard  used  to  Indicate 
the  station  to  which  appellee  was  destined. 
The  color  of  the  slip  of  paper  or  pasteboard 
selected  by  the  conductor  or  auditor  on  the 
night  In  question  to  indicate  Greenville  as 
the  place  of  destination  of  the  passenger  was 
green,  and  by  mistake  he  placed  in  appel- 
lee's bat  a  white  slip,  the  white  slip  indi- 
cating Royse,  a  station  between  Dallas  and 
Greenville,  as  his  destination.  After  appel- 
lee's ticket  was  taken  up  be  fell  asleep,  and, 
when  the  train  reached  Royse,  one  of  de- 
fendant's employes  on  the  train  awakened 
him,  and  told  him,  in  effect,  that  be  bad 
reached  his  destination,  and  to  get  off  the 
train.  Believing  that  he  had  reached  Green- 
ville, appellee  hurriedly  left  the  car,  and, 
seeing  the  gates  or  way  open  on  both  sides  of 
the  car  platform,  got  off  the  train  on  the 
opposite  side  from  the  depot  house  and  plat- 
form. Previous  to  this  appellee  had  made  fre- 
quent trips  from  Dallas  to  Greenville,  trav- 
eling on  defendant's  railroad,  and  was  in 
the  bablt  of  getting  off  the  train  at  Green- 
ville on  the  side  thereof  opposite  the  depot 
and  platform,  which  was  a  safe  place  to 
alight,  and  it  was  the  custom  for  other  pas- 
sengers to  do  likewise.  The  depot  and  plat- 
form at  Royse  are  on  the  same  side  of  the 
railroad  trade  that  the  depot  and  platform 
are  at  Greenville.  Almost  immediately  after 
alighting  from  the  train  at  Royse,  and  Just  as 
the  train  was  leaving  that  station,  moving 
slowly,  appellee  discovered  that  the  place 
was  not  Greenville;  and  then  attempted  to 
get  back  on  the  train  with  a  grip  in  his 
band,  when  he  stepped  upon  or  caught  his 
foot  In  a  roughly  cut  or  Jagged  piece  of  iron 
lying  on  the  ground  near  the  railroad  track, 
which  caused  him  to  stumble  and  fall,  so  that 
his  right  foot  and  leg  went  on  the  railroad 
track,  and  were  run  over  and  crushed  in 
such  manner  as  to. necessitate  the  amputa- 
tion of  the  leg  between  the  knee  Joint  and 
hip.  Appellant  was  negligent  in  permitting 
the  piece  of  iron  upon  which  the  plaintiff 
stumbled  or  In  which  he  caught  his  foot  to  re- 
main and  be  upon  the  ground  near  its  track. 
In  placing  in  plaintiff's  hat  a  wrong  and  mis- 
leading conductor's  check  that  Indicated 
that  plaintiff's   destination  was  Royse,  In- 
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stead  of  GreenvUIe,  and  in  telling  blm  be 
had  reached  his  destination  and  to  get  off 
when  the  train  arrived  at  Royse.  The  negli- 
gence of  defendant's  servants  as  indicated 
was  the  proximate  cause  of  plalntltTs  in- 
Juries,  and  he  was  not  guilty  of  contributory 
negligence. 

Appellant's  assignments  of  error  from  the 
first  to  the  eighth,  Inclusive,  and  the  eleventh 
and  twelfth,  complain  of  the  fifth  paragraph  of 
the  court's  general  charge  and  the  refusal  of 
certain  special  instructions  requested  by  it 
The  paragraph  of  the  court's  charge  here  ob- 
jected to  is  that  portion  of  the  charge  wherein 
the  Jury  were  Instructed  that,  if  they  found 
the  facts  as  therein  grouped  to  exist,  to  find 
for  the  plaintiff,  and  the  several  special  charg- 
es related  to  the  different  phases  of  contrib- 
utory negligence  on  the  part  of  the  plaintiff 
as  contended  for  by  the  defendant  The 
tenth  assignment  of  error  complains  of  the 
court's  refusal  to  give  a  special  charge  ask- 
ed by  defendant  to  the  effect  that  defendant 
bad  constructed  a  platform  for  the  use  of 
passengers  In  getting  off  of  trains  at  Royse 
on  the  south  side  of  Its  main  track,  and  the 
evidence  was  not  sufficient  to  show  such  use 
of  the  premises  on  the  opposite  side  as  re- 
quired of  defendant  any  duty  to  keep  the 
same  free  from  obstructions,  etc.,  and  the 
thirteenth,  fourteenth,  and  fifteenth  assign- 
ments charge  that,  for  the  several  reasons 
therein  stated,  the  court  erred  in  overruling 
defendant's  motion  for  a  new  trial.  These 
assignments  will  be  overruled.  There  is 
enough  in  the  record  before  us  to  show,  or 
from  which  it  may  be  fairly  Inferred,  that 
the  questions  raised  by  said  assignments  and 
prepositions  thereunder  were  upon  pleadings 
and  evidence  In  all  respects  substantially 
the  same  as  the  pleadings  and  evidence  upon 
which  the  Judgment  from  which  the  pres- 
ent appeal  is  prosecuted  was  rendered,  de- 
cided adversely  to  appellant  by  the  Court  of 
Civil  Appeals  for  the  Third  District  on  a 
former  appeal  of  this  case.  M.,  K.  &  T.  Ry. 
Co.  V.  Redus,  107  S.  W.  03.  The  general 
rule  of  stare  decisis,  which  is  ii)voked  by 
appellee  In  reply  to  these  assignments.  Is 
stated  by  Mr.  Wells  in  his  work  on  Res  Ad- 
judlcata  and  Stare  Decisis  thus:  "It  is  a 
well-settled  principle  that  questions  of  law 
decided  on  appeal  to  a  court  of  ultimate  re- 
sort must  govern  the  case  in  the  same  court 
and  the  trial  tiourt  through  all  subsequent 
stages  of  tha  proceedings,  and  will  seldom 
be  reconsidered  or  reversed  even  if  they  ap- 
pear to  be  erroneous."  In  the  case  of  Prank- 
land  V.  Cassady,  62  Tex.  418,  after  careful 
consideration  and  a  review  of  many  of  the 
authorities  upon  the  subject,  it  was  held  that 
the  rule  should  be  applied  when  on  the  sec- 
ond appeal  the  facts  are  substantially  the 
same  as  they  were  on  the  first,  or  rather 
when  they  do  not  materially  affect  the  ap- 
plication of  the  law  as  announced ;  that  only 
In  exceptional  cases  will  the  Supreme  Court 


Digitized  by 


Google 


210 


US  SOUTHWESTERN  BEPOBTEB. 


(Tex. 


ovemile  decisions  previously  made  in  tbe 
same  cause  on  a  former  appeal.  That  the 
rule  applies  -with  peculiar  force  to  tbe  Courts 
of  Civil  Appeals  of  this  state  Is  affirmed  by 
the  case  of  M.,  K.  &  T.  Ry.  Co.  v.  Belew,  26 
Tex.  Civ.  App.  8, 62  S.  W.  99.  That  was  a  case 
in  which  the  question  presented  had  been 
decided  against  the  appellant  on  a  former  ap- 
peal by  the  Court  of  CivU  Appeals  for  the 
Second  District,  and  Judge  Gill  of  tbe  First 
District  on  a  second  appeal  of  tbe  case, 
speaking  for  tbe  court,  says:  "Should  we, 
after  a  thorough  review  of  the  authorities, 
reach  a  conclusion  different  from  that  an- 
nounced on  the  former  appeal,  it  would  ne- 
cessitate a  reversal  of  the  Judgment.  The 
trial  court  at  the  next  trial  would  be  govern- 
ed by  our  opinion.  The  next  appeal  would 
be  to  the  Court  of  Civil  Appeals  of  the  Sec- 
ond District,  and  that  court  might  adhere 
to  their  first  conclusion.  That  course  would 
result  in  another  reversal,  and  thus  the  case 
would  be  tossed  from  one  court  to  another, 
and  a  final  adjudication  indefinitely  post- 
poned." That  such  consequences  might  prob* 
ably  follow  a  failure  to  apply  the  rule  by 
tbe  Courts  of  Civil  Appeals  of  this  state  un> 
der  our  present  Judiciary  system,  and  that 
they  should  be  avoided  cannot  well  be  de- 
nied. We  conclnde  that  this  appeal  pre- 
sents a  proper  case  for  the  application  of 
the  rule  discussed  and  invoked  by  appellee 
in  disposing  of  the  assignments  under  con- 
sideration, and  that,  without  regard  to  what 
our  conclusion  might  have  been  upon  the 
questions  involved  in  tbe  assignments  as 
original  propositions,  we  should  be  governed 
by  the  decision  on  tbe  former  appeal.  We 
do  not,  however,  desire  to  be  understood  as 
questioning  the  correctness  of  that  decision. 
On  the  contrary,  we  think  it  is  clearly  right 
But,  however  that  may  be,  we  are  of  opin- 
ion after  a  careful  consideration  of  the  sev- 
eral assignments  mentioned  and  the  evidence 
as  It  appears  on  the  present  appeal  that  the 
court  did  not  err  In  any  of  the  rulings  com- 
plained of  in  said  assignments. 

Appellant's  ninth  asslgnmoit  of  error  com- 
plains of  the  following  paragraph  of  tbe 
court's  charge^  vl«.:  "If,  however,  you  be- 
lieve from  the  evidence  that  tbe  plaintiff 
was  not  directed  or  caused  to  leave  tbe 
train  at  Royse  by  any  train  employ^  of  tbe 
defendant,  or  if  you  believe  that  be  was 
caused  to  leave  tbe  train  by  reason  of  tbe 
negligence.  If  any,  of  tlie  defendant's  train 
employes,  yet  It  yon  find  from  tbe  evidence 
that  an  ordinarily  prudent  person  would 
have  discovered  that  he  was  at  Greenville 
before  leaving  said  train,  or  his  attemj>t  to 
reboard  said  train  at  the  time,  in  the  man- 
ner and  under  tbe  circumstances  in  which 
be  did,  constituted  contributory  negligence 
on  bis  part  that  proximately  caused  or  con- 
tributed to  his  injury,  or  if  you  believe  that 
at  the  time  the  plaintiff  attempted  to  re- 
board  the  moving  train  (if  be  did  so  at- 


tempt) he  was  intoxicated  and  was  incum- 
bered with  a  grip  in  his  hand,  and  that  this 
condition  and  manner,  if  you  so  find,  in 
which  he  attempted  to  get  aboard  said  train 
was  negligence  on  his  part,  and  that  sucb 
negligence  caused  or  contributed  to  his  in- 
jury— then  6r  in  either  event  you  should 
find  for  the  defendant."  The  objections  to 
this  paragraph  of  tbe  charge  are:  (1)  That 
it  is  erroneous,  misleading,  and  confusing, 
in  that  it  submits  to  the  jury  whether  or 
not  undw  tbe  circumstances  in  whidb  ap- 
pellee alighted  from  the  train  a  person  of 
ordinary  care  would  have  discovered  that  he 
was  at  Greenville;  whereas,  the  question  at 
Issue  was  not  whether  such  a  person  would 
have  discovered  that  he  was  at  Greenville, 
but  whether  or  not  sucb  a  person  would 
have  discovered  that  be  was  not  at  Green- 
ville. (2)  That  it  was  in  conflict  with  and 
contradictory  of  the  special  charge  given 
at  the  request  of  appellant  to  the  effect  that, 
if  the  Jury  believed  appellee  was  intoxicat- 
ed, and  that  but  for  such  intoxication  be 
would  not  have  alighted  from  the  train  at 
Royse,  or  that  but  for  such  intoxication  he 
would  have  discovered  that  be  was  not  at 
Greenville  before  alighting  to  find  for  ap- 
pellant We  think  it  manifest  from  the  evi- 
dence and  other  portions  of  tbe  court's  gen- 
eral charge  and  special  charges  given  at  ap- 
pellant's request  that  the  omission  of  tbe 
word  "not"  before  the  words  "at  Green- 
ville" in  this  paragraph  was  a  mere  clerical 
error,  and  did  not  mislead  tbe  Jury  to  ap- 
pellant's Injury.  It  is  well  understood  that 
the  charge  of  tbe  court,  which  includes  tbe 
general  and  special  charges  given,  Is  to  be 
considered  as  a  whole  and  with  reference  to 
Its  application  to  tbe  pleadings  and  evidence;. 
There  was  no  evidence  to  authorize  the  sub- 
mission of  the  issue  whether  or  not  appel- 
lee discovered  he  was  at  Greenville.  It  was 
undisputed  that  he  was  not  at  Greenville 
when  he  alighted  from  the  train,  but  that  he 
was  at  Royse.  This  was  the  theory  upon 
which  the  case  was  tried  by  both  parties 
and  upon  which  it  was  submitted  to  tbe 
Jury,  and  they  must  have  understood  that 
the  court  intended  to  instruct  them  that  if 
they  believed  plaintiff  was  caused  to  leave 
the  train  by  reason  of  the  negligence  of  de- 
fendant's employes,  and  that  an  ordinarily 
prudent  person  would  have  discovered  tliat 
he  was  not  at  Greenville  before  leaving  tbe 
train,  to  find  for  defendant  Special  charge 
No.  7,  given  at  the  defendant's  request,  in- 
structed the  Jury  that  if  plaintiff  was  in- 
toxicated, or  partially  Intoxicated,  and  that 
but  for  sucb  intoxication  he  would  not  have 
alighted  from  tbe  train  at  Royse,  or  if  he 
was  intoxicated,  or  partially  Intoxicated,  and 
was  aroused  by  the  auditor  and  told  that 
that  was  his  station  and  to  get  off,  yet  if,  but 
for  such  intoxication  of  the  plaintiff,  he  would 
have  discovered  that  he  was  not  at  Green- 
ville before  alighting,  to  find  for  defendant 
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Again,  by  veclal  chaise  No.  18,  requested 
by  defendant,  they  w«re  Instructed  as  fol- 
lows: "If  yon  believe  from  the  evidence 
that  plaintiff  got  off  the  train  at  Royse,  and 
that  after  he  got  off  of  It,  If  he  did,  that  the 
train  remained  standing  at  the  depot  a  time 
reasonably  sufficient  for  a  person  of  ordinary 
pmdence  after  discovering  that  the  train 
was  not  at  OreenvUIe  to  have  reboarded  the 
train  while  It  was  standing,  and  If  you  be- 
lieve from  the  evidence  that  plaintiff  was 
gnUty  of  negligence  In  not  reboardlng  the 
train  before  it  started  to  move  out  of  the 
station  at  Royse,  and  that  such  negligence 
caused  or  contributed  to  cause  the  plaintiff's 
injuries,  you  will  And  for  the  defendant" 
These  special  charges  seem  to  bear  directly 
on  the  particular  pliases  of  contributory  neg- 
ligence, especially,  If  not  exclusively,  relied 
on  by  appellant,  and  which  were  evidently 
Intended  to  be  covered  by  that  paragraph  of 
the  general  charge  of  which  appellant  com- 
plains. Hence  the  error  In  the  general 
charge  was  cured  by  the  special  charge,  or 
they  so  minimized  such  error  that  it  Is  not 
at  all  probable  that  the  Jury  was  not  mis- 
led by  It  In  Railway  Company  v.  Smith, 
65  Tex.  167,  Judge  Stay  ton  said:  "The 
charge  must  be  taken  as  a  whole  in  order 
to  determine  whether  or  not  it  was  errone- 
ons  or  misleading,  and  it  must  be  construed 
In  the  light  of  the  issues  made  by  the  plead- 
ings and  evidence."  Again,  in  Jacobs,  Bern- 
helm  ft  Co.  V.  Hawkins,  63  Tex.  8,  he  says: 
"If  we  consider  only  detached  portions  of 
the  charge  given,  they  might  be  held  objec- 
tionable;  but  a  charge  cannot  be  so  consid- 
ered. The  whole  charge  must  be  looked  to, 
and  If,  taken  ail  together.  It  correctly  gives 
the  law  applicable  to  the  case,  and  there  be 
nothing  In  It  calculated  to  mislead,  it  is  suf- 
ficient" In  Kauffman  ft  Runge  v.  Babcock, 
67  Tex.  243,  2  S.  W.  879,  it  is  said:  "The 
appellants  complain  that  the  charge  of  the 
court  in  one  part  of  it  authorized  the  Jury 
to  find  exemplary  damages,  though  there 
was  probable  cause  for  suing  out  the  writ; 
and  In  another  part  authorised  such  finding, 
if  there  was  no  probable  cause,  though  no 
malice  was  made  to  appear.  The  main 
charge  taken  alone  may  be  susceptible  of  this 
oonstmctlon,  but  the  Instructions  given  at 
the  request  of  the  appellants  cured  all  er- 
rors In  this  respect  In  these  the  Jury  was 
Instructed,  In  effect,  that  malice  and  prob- 
able cause  must  both  appear  to  entitle  the 
plaintiff  to  a  verdict  for  exemplary  dama- 
ges." We  conclude  there  was  no'  such  »Tor 
in  the  charge  complained  of  or  such  conflict 
between  it  and  the  special  charge  given  at 
appellant's  request  as  would  authorize  a  re- 
versal of  the  case. 

Nor  do  we  think  the  verdict  excessive. 
Hie  plaintiff  was  a  carpenter  by  trade,  and, 
althongb  65  years  of  age  at  the  time  injur- 
ed, he  was  healthy  and  strong  and  earning 


from  $2.60  to  $8.60  per  day.  His  right  leg 
was  crushed  and  amputated,  and,  as  a  re- 
sult thereof,  his  capacity  as  a  carpenter  was 
practically  destroyed.  He  was  confined  to 
his  bed  four  or  five  months,  and  has  suffered 
great  mental  and  physical  pain.  His  life 
expectancy  was  18%  years,  and  there  is 
nothing  in  the  record  to  Indicate  that  the 
Jury  was  influenced  by  any  Improper  motive. 
The  fvldence  supports  the  verdict,  and, 
finding  no  reversible  error  in  the  record,  the 
Judgment  is  affirmed. 

On  Rehearing. 

In  appellant's  motion  tor  a  rehearing,  we 
are  asked.  In  effect  to  correct  our  concln^ 
slons  of  fact  "that  shortly  after  leaving 
Dallas  the  conductor  or  auditor  on  the  train 
took  up  the  appellee's'  ticket  and  placed  In 
his  hat  a  white  slip  of  paper  or  pasteboard 
used  to  indicate  the  station  to  which  the 
appellee  was  destined,"  and  that,  "after  ap- 
pellee's ticket  was  taken  up,  he  Ml  asleep, 
and,  when  the  train  reached  Royse,  one  of 
defendant's  employes  on  the  train  awakened 
him,  and  told  him  in  effect  that  he  had 
reached  his  destinatlMi  and  to  get  off  the 
train,"  and  to  find  definitely  that  it  was 
the  auditor  on  the  train  who  did  those 
things.  In  deference  to  the  request  we  do 
not  hesitate  to  say  that  the  testimony  war- 
rants such  finding;  but  whether  the  che<^ 
was  placed  in  appellee's  bat  and  he  was 
aroused  and  the  statement  referred  to  made 
to  him  by  the  conductor,  auditor,  or  some  oth- 
er employfi  of  appellant  assisting  the  opera- 
tion of  the  train  Is,  in  onr  opinion,  Immate- 
rial in  so  far  as  a  determination  of  the  legal 
questions  Involved  are  concerned. 

With  respect  to  the  grounds  of  the  motion 
for  a  rehearing,  it  Is  sufficient  to  state  that 
we  see  no  good  reason  to  change  our  views 
as  to  the  law  applicable  to  the  facts  of  the 
case;  and  said  motion  la  overroled. 


DANIXZ<  T.  MODERN  WOODMEN  OF 
AMERICA,  t 
(Conrt  of  Civil  Appeals  of  Texas.    Feb.  6,  }90e. 
Rdiearing  Denied  March  18,  1909.) 

1.  IRSTTBARCK  ^  728*)  —  OomxAois  —  GoiT- 

BTBUCTION. 

An  Insurance  certificate  will  b«  strictly 
construed  against  insurer  and  liberally  in  favor 
of  Insured ;  and,  where  the  words  thereof  admit 
of  two  constructions,  the  one  most  favorable  to 
Insured  will  be  adopted. 

[Ed.   Note. — For  other  cases,  see  Insurance. 
Cent  Dig.  f  1870;   Dec  Dig.  {  726.*] 

2.  INSUKANCB   (I   726*)   —  OONTa&CTB  —  Cow- 
STRUCTION. 

.  The  language  of  an  insurance  certificate 
must  be  construed  according  to  the  intent  of  the 
parties,  derived  from  the  words  used,  the  sub- 
ject-matter to  which  they  relate,  and  the  mat- 
ters naturally  Incident  thereto. 

[Ed.   Note.— For  other  cases,  see   Insurance, 
CJent  Dig.  |  1870;   Dec.  Dig.  |  726.*] 


•For  other  eases  see 


•■mc  topic  and  section  NUMBER  In  Deo.  *  Am.  Digs.  U07  to  lUtSk  A  Reporter  ladesM 
t  'Writ  of  error  dismissed  br  Supreme  Court  April  U,  ItOt. 
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8.   IWfiDBAHOT  (S  726*)  —  OOWTKACTS  —  OOW- 
BTBUCTION. 

Since  forfeitures  are  not  favored  bj  the 
law,  language  of  an  insurance  certificate  fairly 
susceptible  of  an  interpretation  which  will  pre- 
vent a  forfeiture  will  be  so  construed. 

[Ed.  Note. — For  other  cases,  see  Insurance, 
Cent.  Wg.  i  1870;   Dec.  Dig.  i  726.*] 

4.  INSURANCK  (I  723*)  —  Contracts  —  State- 
ments    IN     iLPPUOATION    —    WABBANTT    — 

"Faith." 

Statements  of  the  applicant  for  inaarance 
that  he  has  never  been  intoxicated  and  that  bis 
deceased  maternal  grandmothjer  was  never  in- 
sane  are  statements  of  opinion  merely,  and, 
where  the  applicant  in  good  faith  believes  them 
to  be  true,  their  falsity  will  not  vitiate  the  cer- 
.tificate  warranting  the  truth  of  the  applicant's 
answers,  and  stipulating  that  he  agrees  that  the 
literal  truth  of  each  shall  be  a  condition  pre- 
cedent to  any  contract  issued  on  the  faith  of  the 
answers;  the  word  "faith"  meaning  a  firm 
conviction  of  the  truth  of  what  is  declared  hjr 
another  by  way  of  testimony  without  other  evi- 
dence. 

lEA.  Note. — For  other  cases,  see  Insurance, 
Cent.  Dig.  {§  1882,  1863;   Dec.  Dig.  i  723.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  3,  p.  2652.] 

6.  Evidence    (§    474*)— Opinion    Evidence— 

Drunkenness — Insanity. 

The  existence  of  the  condition  of  drunken- 
ness or  insanity  can  only  be  proved  by  opinion 
of  witnesses,  and  their  opinion  is  not  admissible 
unless  they  are  experts  or  have  had  an  opportu- 
nity to  form  an  opinion  from  observation. 

[Ed.  Note.— For  other  cases,  see  BJvldence, 
Cent.  Dig.  $  2198;    Dec.  Dig.  {  474.*] 

Appeal  from  District  Court,  Eastland  Coun- 
ty; 3.  H.  Calhoun,  Judge. 

Action  by  Etta  E.  Daniel  against  the  Mod- 
ern Woodmen  of  America.  From  a  Judg- 
ment for  defendant,  plaintiff  appeals.  Re- 
versed and  remanded. 

D.  G.  Hunt,  for  appelant  Stubblefleld  & 
Patterson,  for  appellee. 

DUNKLIN,  J.  Etta  B.  Daniel  sued  the 
Modem  Woodmen  of  America  In  the  dis- 
trict court  of  Eastland  county  to  collect  an 
insurance  policy  In  her,  favor  for  $1,000  is- 
sued upon  the  life  of  her  husband,  Esco  It. 
Daniel,  and,  from  a  Judgment  in  favor  of 
the  defendant,  the  plaintiff  has  appealed. 

The  defendant  was  chartered  under  the 
laws  of  the  state  of  Illinois  as  a  fraternal 
beneficiary  association,  and  obtained  a  per- 
mit  to  do  business  in  Texas  as  such  a  cor- 
poration. The  policy  sued  on  was  made  pay- 
able to  plaintiff  upon  the  death  of  the  as- 
sured, and  was  issued  October  25,  1905,  up- 
on an  application  in  writing  signed  by  Esco 
L.  Daniel,  dated  October  12,  1905.  The  ap- 
plication was  for  membership  in  the  defend- 
ant's order  and  for  a  life  insurance  policy, 
designated  "benefit  certificate,"  for  the  sum 
of  $1,000  In  favor  of  the  applicant's  wife, 
Etta  E.  Daniel.  This  application  contained 
numerous  questions  to  applicant  and  his  an- 
swers thereto  concerning  his  family  history, 
his  own  history,  health,  occupation,  and  hab- 
its of  life,  and  in  response  to  two  questions 


the  applicant  stated  that  he  had  never  been 
intoxicated,  and  that  bis  maternal  grand- 
mother, who  died  at  the  age  of  69,  was  never 
insane.  It  was  expressly  stipulated  In  the 
application  and  in  the  policy  that  the  two 
instruments  should  be  construed  together  as 
constituting  the  contract  of  insurance,  and 
by  the  terms  of  the  application  and  the  poli- 
cy the  answers  of  the  applicant  were  war^ 
ranted  to  be  true.  He  also  warranted  the 
truth  of  all  answers  made  by  the  physician 
who  examined  him-  and  whose  report  accom- 
panied the  application.  Applicant's  own  an- 
swers were  in  35  groups,  aggregating  approx- 
imately 100  in  number,  and  the  answers  of 
the  medical  examiner  numbered  approxi- 
mately 50.  The  questions  to  which  all  these 
answers  were  given  took  an  exceedingly 
wide  range,  embracing  questions  as  to  color 
of  hair  and  eyes  of  the  applicant  and  In- 
qulrfes  concerning  almost  all  the  Uls  that 
"fiesh  is  heir  to,"  taken  in  alphabetical  order, 
beginning  with  appendldtis  and  ending  with 
tumors.  And  by  the  terms  of  the  contract 
applicant  warranted  the  exact  ages,  as  well 
as  good  health,  of  all  the  members  of  his  im- 
mediate family,  that  he  resembled  his  mother 
in  general  characteristics,  also  warranted  the 
correctness  of  the  diagnoses  given  of  the  ail- 
ments which  resulted  in  the  deaths  of  his 
paternal  grandfather  and  both  his  maternal 
grandparents.  He  also  wiarranted  the  exact 
ages  of  those  three  grandparents  at  the  re- 
spective dates  of  their  deaths.  However,  it 
seems  that  the  applicant  was  not  required  to 
warrant  the  age,  health,  or  disposition  of  his 
mother-in-law.  Applicant  paid  to  the  com- 
pany all  dues  on  the  policy  required  of  him 
up  to  the  date  of  his  death,  which  occurred 
July  17,  1906. 

The  case  was  submitted  to  the  Jury  upon 
special  Issues,  four  of  which,  with  the  Jury's 
answers  thereto,  were  as  follows: 

"Question  Second.  Had  the  assured  been 
intoxicated  prior  to  the  time  he  signed  the 
application  for  membership  in  the  defendant 
company  October  12,  1903?  Answer.  He  had 
been  Intoxicated. 

"Question  Third.  If  the  assured  had  been 
intoxicated  prior  to  October  12,  1905,  the 
time  he  signed  the  application  for  member- 
ship and  benefits  in  the  defendant  company, 
was  bis  answer  to.  the  effect  that  he  had  neiv- 
er  been  intoxicated  a  .misrepresentation  as 
to  a  material  matter?  Answer.  We  fall  to 
agree,  and  cannot  agree.    •    ♦    • 

"Questitin  Sixth.  Had  the  grandmother  of 
Esco  ti.  Daniel  (his  mother's  mother)  been 
afflicted  with  insanity  prior  to  the  12th  day 
of  October,  A.  D.  1905,  the  date  that  the  as- 
sured signed  the  said  application  for  mem- 
bership in  the  defendant  company?  Answer. 
Yes. 

"Question  Seventh.  If  the  grandmother  of 
the  assured  had  been  afllicted  with  insanity 
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prior  to  October  12,  1905,  was  the  answer  or 
statement  of  the  assured  in  said  ai^Ilcatlon 
then  signed  by  blm  'to  the  effect  that  she  had 
not  been  so  afflicted'  a  misrepresentation  as 
to  a  material  matter?  Answer.  We  fall  to 
agree,  and  cannot  agree." 

The  Jury  further  found  that  the  death  of 
the  assured  was  not  the  result  of  the  use  of 
Intoxicants,  and  it  seems  that  appellee  made 
DO  contention  that  he  was  ever  Insane,  and 
the  evidence  shows  that  he  was  run  over  and 
killed  by  a  railway  train.  Under  these  find- 
ings of  the  Jury,  the  court  rendered  Judg- 
ment in  favor  of  the  defendant,  thus  hold- 
ing that  the  falsity  of  the  statements  made 
by  the  applicant  that  he  had  never  been  in- 
toxicated, and  that  his  maternal  grand- 
mother was  never  afflicted  with  insanity, 
were  misrepresentations  of  facta  which  un- 
der the  warranty  clause  of  the  contract  of 
insurance  rendered  the  policy  void.  In  this 
ruling  we  think  there  was  error  which  re- 
quires that  the  Judgment  should  be  reversed. 
In  the  case  of  Brown  v.  Palatine  Ins.  Co.,  89 
Tex.  590,  35  S.  W.  1090,  involving  the  proper 
construction  of  a  fire  Insurance  policy.  Jus- 
tice Brown  delivering  the  opinion  of  the 
court  said:  "Since  the  language  calls  for 
construction  to  determine  what  the  parties 
Intended,  that  construction  must  be  governed 
by  the  following  familiar  rules  of  law: 
First.  The  language,  being  selected  and  used 
by  the  insurer  to  express  the  terms  and  con- 
ditions upon  which  It  IssuM  the  policy,  will 
be  strictly  construed  against  It  and  liberally 
in  favor  of  the  insured.  If  the  words  admit 
of  two  constructions,  that  one  will  be  adopt- 
ed most  favorable  to  the  insured.  Wood  on 
Fire  Ins.  {  60;  Bills  v.  Insurance  Co.,  87 
Tex.  551,  29  S.  W.  1003,  29  L.  R.  A.  706,  47 
Am.  St.  Rep.  121 ;  Goddard  v.  Insurance  Co., 
67  Tex.  71.  1  8.  W.  906,  60  Am.  Rep.  1 ;  In- 
surance Co.  V.  Hazelwood,  75  Tex.  347,  12 
8.  W.  621,  7  L.  R.  A.  217,  16  Am.  St.  Rep. 
893.  Second.  The  language  used  must  be 
construed  according  to  the  evident  intent  of 
the  parties,  to  be  derived  from  the  words 
used,  the  subject-matter  to  which  they  re- 
late, and  the  matters  naturally  or  usually  in- 
cident thereto.  Wood  on  Fire  Ins..  f$  182- 
187;  Whitney  v.  Insurance  Co.,  72  N.  Y.  117, 
28  Am.  Rep.  116.  Third.  Forfeitures  are  not 
favored  by  the  law,  and  if  the  language  used 
is  fairly  susceptible  of  an  Interpretation 
which  will  prevfflit  a  forfeiture,  it  will  be  so 
construed.  1  Wood,  Fire  Ins.  i  181,  p.  436." 
The  statements  of  the  applicant  which  the 
Jury  found  to  be  false  were  not  statements  of 
facts,  but  of  opinion  merely;  and,  if  the  ap- 
plicant in  good  faith  believed  them  to  be 
true,  their  falsity  would  not  vitiate  the  poli- 
cy. Insanity  and  drunkenness  are  conditions 
each  of  which  Is  of  different  degrees,  often 
difficult  of  ascertainment,  and  it  Is  elemen- 
tary that  testimony  to  prove  the  existence  of 
such  conditions  is  that  of  opinion  formed 
by  the  exercise  of  the  reasoning  faculties 


I  from  given  drcumstances,  and  Is  never  ad- 
missible nnless  the  witness  is  an  expert,  or 
else  has  had  an  opportunity  to  form  an 
opinion  from  observations  of  the  person 
whose  condition  in  that  respect  is  to  be  as- 
certained. This  rule  of  evidence  is  not  fixed 
by  any  arbitrary  standard,  but  has  as  its 
basis  a  truth  sanctioned  by  reason  and  com- 
mon experience  that  it  is  impossible  for  any 
one  to  testify  to  more  than  an  opinion  on 
such  issues.  The  legal  significance  of  the  an- 
swers of  the  applicant  that  he  liad  never 
been  intoxicated,  and  that  his  maternal  grand- 
mother had  never  been  afflicted  with  insani- 
ty, Is  not  changed  by  the  fact  that  those  an- 
swers were  not  made  to  questions  propound- 
ed in  a  Judicial  proceeding  then  pending; 
and,  since  they  are  now  to  be  Judicially  in- 
terpreted, no  reason  Is  perceived  why  they 
should  be  given  a  construction  different  from 
that  above  stated.  Supreme  Ruling  Fraternal 
Mystic  Circle  v.  Crawford,  32  Tex.  Civ.  App. 
603,  75  S.  W.  844;  1  May  on  Insurance,  §§ 
175,  296,  297.  In  section  296,  supra,  the  au- 
thor uses  the  following  language:  "A  'serious 
illness'  must  be  one  which  permanently  im- 
pairs the  constitution,  and  renders  the  risk 
more  hazardous.  So  if  the  inquiry  be  as  to 
the  prior  existence  of  disease  having  a  ten- 
dency to  shorten  life,  or  rendering  an  assur- 
ance upon  it  more  than  usually  hazardous. 
An  honest  belief  in  the  truth  of  his  answer  is 
all  that  is  required  of  the  applicant.  •  •  • 
In  such  cases  the  rule  seems  to  be  that,  if  the 
inquiry  call  for  an  answer  which  Involves 
a  matter  of  opinion,  the  applicant  is  answera- 
ble only  for  the  honesty  of  his  opinion,  al- 
though the  answer  be  untrue  In  fact.  So 
where  it  was  untruly  stated  that  the  party 
had  not  had  rupture." 

That  warranty  clause  in '  the  application 
signed  by  Esco  L.  Daniel  is  as  follows:  "I 
have  verified  each  of  the  foregoing  answers 
and  statements  from  1  to  35,  both  Inclusive, 
adopt  them  as  my  own,  whether  written  by 
me  or  not,  and  declare  and  warrant  that 
they  are  full,  complete,  and  literally  true, 
and  I  agree  that  the  exact,  literal  truth  of 
each  shall  be  a  condition  precedent  to  any 
binding  contract  issued  upon  the  faith  of  the 
foregoing  answers.  I  further  agree  that 
the  foregoing  answers  and  statements,  togeth- 
er with  the  preceding  declaration,  shall  form 
the  basis  of  the  contract  between  me  and 
Modern  Woodmen  of  America,  and  are  offer- 
ed by  me  as  a  consideration  for  the  contract 
applied  for,  and  are  hereby  made  a  part  of 
any  benefit  certificate  that  may  be  Issued  on 
this  application,  and  shall  be  deemed  and 
taken  as  a  part  of  such  certificate;  that  this 
application  may  be  referred  to  in  said  bene- 
fit certificate  as  the  basis  thereof,  and  that 
they  shall  be  construed  together  as  one  en- 
tire contract;  and  I  further  agree  that  if 
any  answer  or  statement  in  this  application 
is  not  literally  true,  or  if  I  shall  fail  to  com- 
ply with  and  conform  to  any  and  all  of  the 
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laws  of  the  said  Modem  Woodmen  of  Ameri- 
ca, whether  now  In  force  or  hereafter  adopt- 
ed, that  my  bmellt  certificate  shall  be  void." 
The  policy  sued  on,  among  other  provisions, 
contains  the  following  stipulations:  "That 
the  application  for  membership  in  this  society 
made  by  the  said  member,  a  copy  of  which 
Is  hereto  attached  and  made  a  part  hereof, 
together  with  the  r^ort  of  the  medical  ex- 
aminer, which  is  on  file  in  the  office  of  the 
head  derk,  and  is  hereby  referred  to  and 
made  a  part  of  this  contract,  is  true  in  all 
respects,  and  that  the  literal  truth  of  such 
application,  and  each  and  every  part  there- 
of, shall  be  held  to  be  a  strict  warranty  and 
to  form  the  only  basis  of  tlie  liability  of 
this  society  to  such  member,  and  to  his  liene- 
ficlary  or  beneficiaries,  the  same  as  if  fully 
set  forth  in  this  benefit  certificate.  (2)  That, 
if  said  application  shall  not  be  literally  true 
in  each  and  every  part  thereof,  then  ttiis 
benefit  certificate  shall,  as  to  said  member, 
his  beneficiary,  or  beneficiaries  be  absolutely 
null  and  void.  (3)  This  certificate  is  Issued 
In  consideration  of  the  warranties  and  agree- 
ments made  by  the  person  named  in  this  cer- 
tificate in  his  application  to  become  a  me^^ 
ber  of  this  society,  and  also  in  consideration 
of  the  payment  made  when  adc^ted  as  a 
neighbor  in  prescribed  form,  and  his  agree- 
ment to  pay  all  assessments,  dues,  and  fines 
.  that  may  be  levied  during  the  time  he  shall 
remain  a  member  of  this  society.  •  •  • 
If  his  said  application  for  membership,  or 
any  part  of  it,  shall  be  found  In  any  re^)ect 
untrue,  then  this  certificate  shall  be  null 
and  void  and  of  no  effect,  and  all  moneys 
which  have  been  paid,  and  all  rights  and 
benefits  which  may  have  accrued  on  account 
of  this  certificate,  shall  be  absolutely  for- 
feited and  this  certificate  shall  become  null 
and  void." 

Some  of  the  members  of  this  court  feel  in- 
clined to  hold  that  each  and  all  stipulations 
warranting  the  truth  of  the  applicant's  an- 
swers should  be  construed  in  coimection  with 
and  controlled  by  the  following  language  in 
the  first  portion  of  the  warranty  clause  in 
the  application  quoted  above,  to  wit:  "And 
I  agree  that  the  exact,  literal  truth  of  each 
shall  be  a  condition  precedent  to  any  binding 
contract  issued  upon  the  faith  of  the  forego- 
ing answers."  Following  is  the  reasoning 
advanced  to  support  this  position:  The  def- 
inition of  the  word  "faith"  found  in  Web- 
ster's Unabridged  Dictionary  is:  "A  firm 
conviction  of  the  truth  of  what  is  declared 
by  another  by  way  either  of  testimony  or  au- 
thority without  other  evidence;  belief  in  what 
another  states,  affirms,  or  testifies  simply  on 
the  ground  of  his  truth  or  veracity;  especial- 
ly (as  distinguished  from  mere  belief)  prac- 
tical dependence  on  a  person,  statement  or 
thing  as  trustworthy."  Applying  this  def- 
inition to  the  word  "faith"  as  used  in  the 
provision  of  the  application  last  quoted,  the 
correct  construction  of  that  stipulation  would 
be  that,  in  order  for  the  insurance  company 


to  defeat  the  poller  by  reason  of  misrepre- 
sentations  contained  in  applicant's  answerSk 
it  would  be  required  to  prove  that  Its  of- 
ficers believed  such  answers  to  be  true,  and 
that  such  belief  so  formed  was  one  of  the 
Inducements  which  led  them  to   Issne  tbe 
policy.     The   case   of    Sovereign    Camp   of 
Woodmen  of  the  World  v.  Cray,  26  Tex.  Civ. 
App.  457,  64  S.  W.  801,  was  a  suit  on  a  policy 
by  the  terms  of  which  the  answers  of  the 
applicant  were  warranted  to  be  true,  and, 
further,  that  the  policy  "shall  be  null  and 
void  and  of  no  effect     *     *     *     if  any  of 
the  statements  or  declarations  in  tbe  applica- 
tion for  membership  and  upon  the  faith  of 
which  this  certificate  was  Issued  shall  be 
found  in  any  respect  untrue."    Delivering  the 
opinl(Hi  of  the  court  in  that  case,  Chief  Jus- 
tice Conner,  in  discussing  the  alleged  falsity 
of  a  statement  of  the  applicant  and  upon 
which  payment  of  the  policy  was  sought  to  be 
avoided,  said:    "If  false,  to  avoid  the  certif- 
icate, It  must  be  shown  to  be  not  only  an  an- 
swer relating  to  the  insurance  feature,  but 
I  also  one  ui)on  the  faith  of  which  the  policy 
i  issues.    Tbe  burden  is  certainly  on  the  apitel- 
'  lant  to  do  this,  and  no  proof  to  this  effect  is 
'  found  In  the  record."    See,  also,  .^tna  Life 
•  Ins.  Co.  V.  Wimberly  (Tex.  Civ.  App.)  108  a 
i  W.  783;  New  Orleans  Ins.  Co.  v.  Gordon,  68 
Tex.  148,  3  S.  W.  718;  Reppond  v.  National 
'  Life  Ins.  Co.,  100  Tex.  519,  101  S.  W.  786, 
11  li.  R.  A.  (N.  S.)  981.    The  case  of  Rep- 
pond v.  National  Ufe  Ins.  Co.,  cited  above, 
was  a  suit  by  Annie  Reppond  to  collect  a 
iwlicy  upon  the  life  of  her  husband,  John  T. 
Reppond,  issued  upon  an  application  signed 
by  the  latter,  containing  tbe  following  terms: 
I  "The  statements  and  agreements  made  by  me 
I  in  this  application,  as  well  as  those  I  have 
'  made  and  shall  make  to  the  company's  med- 
I  leal  examiner,  are  hereby  warranted  by  me 
I  to  be  full,  complete,  and  true  without  sup- 
I  presslon  of  any  fact  or  circumstance  which 
would  tend  to  Influence  the  company  in  is- 
suing a  policy  under  this  application,  and 
I  shall  be  the  basis  of,  and  as  a  consideration 
;  of,  the  contract"    Having  stated  in  response 
I  to  questions  propounded  by  the  company's 
I  medical  examiner  that  he  had  been  afflicted 
with  certain  ailments,  he  was  next  asked  to 
give  the  name  and  address  of  each  physician 
who  had  treated  him  for  those  ailments,  and, 
in  reply  to  this  question,  he  gave  the  name 
of  one  of  his  attending  physicians,  but  omit- 
ted the  name  of  another  who  had  also  treat- 
ed him.     The  medical  examiner's  report  of 
these  answers  was  made  a  part  of  the  ap- 
plication, and  upon  the  application  was  the 
following:    "I  warrant  on  behalf  of  myself 
and  of  any  person  who  shall  have  or  claim 
any  Interest  in  any  policy  Issued  hereunder 
that  I  have  carefully  reviewed  all  answers 
made  to  the  medical  examiner  In  the  fore- 
going examination,  which  answers  have  oeen 
written  by  said  medical  examiner  at  my  re- 
quest, and  that  said  answers  and  each  of 
them  as  hereinabove  written  are  as  answered 
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by  me,  and  that  each  of  the  above  ansNvers 
are  fully  complete  and  true."  In  delivering 
tbe  opinion  of  the  court  lu  that  case  Justice 
Brown  said:  "In  Assurance  Company  v. 
Manger  Co.,  92  Tex.  297,  49  S.  W.  222,  Judge 
Denman  dffiBnes  warranty  In  Insurance  poli- 
cies In  the  following  clear  and  explicit  lan- 
guage: 'A  warranty  in  an  insurance  contract 
is  a  statement  made  therein  by  the  assured 
which  is  susceptible  of  no  construction  other 
than  that  the  parties  mntually  Intended  that 
tbe  ix>licy  should  not  be  binding  unless  such 
statement  be  literally  true.'  Guided  by  this 
definition,  we  will  analyze  this  contract  to 
ascertain  what  the  parties  really  intended  to 
contract  for.  The  phrase,  Vithout  sup- 
pression of  any  fact  or  drcomstauce  which 
would  tend  to  influence  the  company  in  is- 
suing a  t)oUcy  under  this  application,'  ap- 
plies as  well  to  the  report  of  the  medical  ex- 
aminer as  to  the  stipulation  in  the  applica- 
tion, and  qualifies  the  language  In  each  of 
those  Inatmments  by  which  It  is  sought  to  fix 
the  character  of  warranty  upon  the  answers 
and  agreements  In  each.  Tbe  meaning  and 
intent  of  the  parties  in  using  the  language 
was  to  say  that,  In  making  the  statements 
and  agreements  expressed  in  the  application 
as  well  as  those  that  were  made  to  the  med- 
ical examiner,  Reppond  undertook  in  good 
faith  to  answer  all  of  the  questions  that  were 
propounded  to  him  truthfully  and  fully,  and 
not  intentionally  to  suppress  any  fact  the 
statement  of  wtdch  would  properly  be  called 
for  by  such  questions,  and  that  would  be 
material  to  the  risk,  or  Infiuence  the  company 
in  Issuing  the  policy.  •  •  •  The  parties 
must  have  intended  to  give  some  efTect  to 
the  language,  'without  suppression  of  any 
fact  or  circumstance  which  would  tend  to 
influence  the  company  in  issuing  the  policy 
under  this  application';  and  we  can  see  no 
other  effect  that  could  be  given  to  it  except 
that  it  should  qualify  the  statements  and 
agreements  which  are  set  forth  in  the  ap- 
plication and  in  the  medical  examination." 
The  circumstances  In  evidence  Indicate  that 
the  application  signed  by  Esco  L.  Daniel  was 
printed  in  blank  form  when  presented  to  as- 
sured, previouBly  prepared  by  appellee  in 
terms  of  its  ovrn  selection,  and  this  is  cer- 
tainly true  of  the  policy  issued  thereon.  To 
aay  that  proof  of  falsity  of  some  of  the  an- 
swers of  the  applicant  would  show  breach 
of  bis  contract  of  warranty  and  entitle  the 
appellee  to  a  Judgment  decreeing  the  policy 
\old  irresjjectlve  of  any  other  consideration 
would  be  to  Ignore  altogether  the  above-quot- 
ed stipulation  In  tbe  application,  "and  I 
agree  tliat  the  exact,  literal  truth  of  each 
shall  be  a  condition  precedent  to  any  binding 
contract  issued  upon  the  faith  of  the  fore- 
going answers,"  which  is  wholly  inconsistent 
with  such  a  contenUoo. 

Bat,  irrespective  of  the  views  last  express- 
ed, for  the  error  in  the  mllng  of  the  trial 


court  above  noted,  the  Judgmotit  of  that 
court  Is  reversed,  and  tbe  cause  leaianded 
for  another  trial. 


FT.  WORTH  &  D.  C.  RY.  CO.  ▼.  SUTER. 

(Court  of  Civil  Appeals  of  Texas.     Feb.  27, 
1909.) 

1.  Railboads  (I  113*)  —  Ditches  and  C0L- 
VKBTS  —  Maiwtknanck  —  Statutobt  Provi- 
sions—Duty of  Railroad. 

Under  Rev.  St  1895,  art  4436,  providing 
that  in  no  case  shall  any  railroad  company 
constmct  a  roadbed  withont  tStst  constructing 
such  culverts  as  the  lay  of  the  land  requires 
for  proper  drainage,  the  duty  of  the  railroad  to 
maintain  necessary  cnlverts  is  absolute  and  not 
merely  to  exercise  ordinary  care  to  maintain  the 
same,  and  for  injuries  to  land  caused  by  over- 
flow the  railroad  company  is  liable. 

[EU.  Note.— For  other  cases,  see  Railroads, 
Cent.  Dig.  f  857;   Dec  Dig.  I  113.*] 

2.  Raiuoads  (I  114*)  —  Ditches  and  Cni,- 
VRRTB— Failure  to  Maintain— Actioh  fob 
Damages— Pleading! — Instructions. 

Where,  in  an  action  against  a  railroad  com- 
pany for  damages  from-  an  overflow  resulting 
from  defendant's  failure  to  maintain  proper  cul- 
verts, as  requited  by  Rev.  St.  1895,  art.  4436, 
the  petition  set  up  facts  showing  failure  to  com- 
ply with  the  statute,  plaintiff's  rights  were  not 
limited  by  the  further  unnecessary  allegation 
that  such  failnre  was  negligence ;  and  hence  de- 
fendant could  not  complain  of  an  Instruction 
making  defendant's  duty  to  maintain  the  cul- 
verts absolute. 

[EJd.   Note.— For  other  cases,   see   Railroads, 
Cent  Dig.  §  371 ;    Dec.  Dig.  I  114.*] 

3.  Negligence  (J  6*)— Neglect  oV  Statutory 
Duty. 

The  failure  to  perform  a  plain  statutory 
duty  resulting  In  Injury  to  another  Is  negligence. 
lEJd.  Note.— For  other  cases,  see  Negligence, 
Cent.  Dig.  §  8;  Dec.  Dig.  |  6.*] 

4.  Trial  (I  191*)  —  IwarBuonoNS  —  Assump- 
tion of  Facts. 

In  an  action  against  a  railroad  for  dam- 
ages from  an  overflow  alleged  to  have  resulted 
from  defendant's  failure  to  maintain  proper  cul- 
verts, the  court  charged  that  It  Is  the  duty  of 
a  railroad  in  constructing  its  track  to  maintain 
necessary  culverts  to  carry  the  waters  of  all 
streams  It  may  cross  and  tbe  surface  waters 
resulting  from  rainfall  as  the  natural  lay  of  the 
land  requires,  so  as  not  to  divert  such  waters 
from  their  natural  course.  Held,  that  read  in 
connection  with  such  charge  a  further  charge 
that,  if  the  Jury  found  for  plaintiff,  they  could 
not  find  any  damages  which  would  have  result- 
ed from  water  which  would  have  flowed  over 
plaintifTs  land  If  the  track  and  roadbed  had  been 
constructed  and  maintained  in  the  manner  stat- 
ed in  the  first  part  of  the  charge,  hut  only  such 
damages  as  resulted  from  failure  to  maintain 
the  necessary  culverts,  etc.,  was  not  on  the 
weight  of  the  evidence,  as  assuming  that  de- 
fendant had  failed  to  construct  and  maintain 
such  culverts. 

[Eid.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  Sf  428,  429;    Dec.  Dig.  {  191.*] 

5.  Appeal  and  Error  (§  1064*)— Harmless 
Error— iNSTBucnoNB. 

Even  if  erroneous,  defendant  was  not  preju- 
diced ;  it  being  practically  undisputed  that  the 
openings  under  the  track  were  insufiicient  for 
the  necessary  drainage  of  plaintiff's  land. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {  4221 ;    Dec.  Dig.  f  1064.*) 
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d.   RAILKOADB   (8   114*)  —  DiTCHEB  AND   CtJI.- 

VBBTs— Failure  to  Maintain— Action  fob 

Damages — Instbucttons. 

Where,  in  an  action  against  a  railroad  for 
damages  from  an  overflow  resulting  from  de- 
fendant'* alleged  failure  to  maintain  necessary 
culverts  in  accordance  with  the  statutory  re- 
quirement, the  court  limited  plaintifTs  right  to 
recover  to  damages  resulting  from  defendant's 
failure  to  construct  and  maintain  necessary  cul- 
Terts,  a  special  change  that  no  damages  could 
be  allowed  for  overflows  caused  by  a  certain 
embankment  was  properly  refused. 

[Ed.  Note.— For  other  cases,  see  Railroads. 
Cent.  Dig.  {  371 ;   Dec.  Dig.  {  114.»] 

Appeal  from  District  Court,  Wichita  Coun- 
ty; A.  A.  Hughes,  Special  Judge. 

Action  by  R.  H.  Suter  against  the  Ft 
Worth  &  Denver  City  Railway  Company. 
Judgment  for  plaintiff,  and  defendant  ap- 
peals.   Affirmed. 

Spoonts,  Thompson  &  Barwlse,  U  H.  Ma- 
thla.  and  0.  0.  Huff,  for  appellant  J.  T. 
Montgomery,  for  appellea 

SPEER,  J.  This  Is  an  appeal  by  the  Ft 
Worth  &  Denver  City '  Railway  Company 
from  a  Judgment  In  favor  of  R.  H.  Suter  for 
$1,000  as  damages  growing  out  of  an  over- 
flow alleged  to  have  resulted  from  a  failure 
of  the  railway  company  to  malntatu  proper 
culverts  for  the  escape  of  water. 

It  Is  first  urged  that  the  court  erred  In  the 
following  paragraph  of  his  charge,  to  wit: 
"It  is  the  duty  of  a  railway  company  in 
constructing,  and  maintaining  Its  roadbed 
and  track  to  provide  and  maintain  the  neces- 
sary culverts  and  sluiceways  to  carry  the 
waters  of  all  streams  which  It  may  cross  and 
the  surface  waters  resulting  from  rainfall 
as  the  natural  lay  of  the  land  requires,  so 
as  not  to  divert  such  waters  from  their  nat- 
ural course."  The  proposition  announced  Is 
that  it  is  the  duty  of  a  railway  company  to 
use  ordinary  care  to  maintain  the  necessary 
culverts  and  sluices  to  carry  off  the  water 
of  streams  and  surface,  whereas  the  court 
imposed  upon  appellant  the  absolute  duty  of 
doing  so.  The  charge  as  given  appears  to  be 
fairly  within  the  statute  (article  4436,  Rev. 
St  1895),  and  Is  abundantly  supported  by  the 
authorities.  Austin  &  Northwestern  Ry.  Co. 
V.  Anderson,  79  Tex.  427,  15  S.  W.  484,  23 
Am.  St  Rep.  350;  Clark  v.  Dyer,  81  Tex. 
339.  16  S.  W.  1061 ;  Tex.  &  Pac.  Ry.  Co.  v. 
Whltaker,  36  Tex.  Civ.  App.  671,  82  S.  W. 
1051;  S.  A.  &  A.  P.  Ry.  Co.  v.  Gurley,  87 
Tex.  Civ.  App.  283,  83  8.  W.  842.  While  ap- 
pellee's petition  alleges  that  appellant's  fail- 
ure to  construct  the  necessary  culverts  and 
sluiceways  was  negligence,  it  nevertheless 
sets  forth  such  facts  as  to  show  that  appel- 
lant has  not  complied  with  the  statute  cited, 
and  his  rights  are  not  thereby  limited  by  the 
further  unnecessary  allegation  that  such  fail- 
ure was  negligence.  Moreover,  the  failure 
to  perform  a  plain  statutory  duty  resulting 
in  Injury  to  another  is  necessarily  negligence. 

The  third  paragraph  of  the  court's  charge 


Is  next  attacked  as  being  upon  the  weight  of 
the  evidence.  This  parag^raph  reads  as  fol- 
lows: "You  are  further  Instructed  that  If 
you  find  for  the  plaintiff  under  the  foregoing 
charge,  you  will  not  find  for  him  any  dam- 
ages which  you  believe  from  the  evidence 
would  have  resulted  to  plaintiff's  land  or 
crops  by  any  water  which  would  have  flowed 
over  or  stood  upon  said  land  If  the  track 
and  roadbed  of  the  defendant  had  been  con- 
structed and  maintained  In  the  manner 
stated  In  the  first  section  of  this  charge;  but 
only  such  damages,  if  any,  as  you  may  find 
have  resulted  from  the  failure  of  defend- 
ant to  construct  and  maintain  the  necessary 
culverts  and  sluiceways  to  carry  off  the 
water  according  to  the  natural  lay  of  the 
land."  But  this  charge,  when  read  in  con- 
nectlon  with  the  paragraph  to  which  It  re- 
fers, cannot  be  said  to  assume  that  appellant 
had  failed  to  construct  and  maintain  the 
necessary  culverts  and  sluiceways.  But  If 
It  did,  the  evidence  is  practically  undisputed 
that  the  openings  under  the  track  were  in- 
sufficient for  the  necessary  drainage  of  ap- 
pellee's land. 

The  third  and  only  remaining  assignment 
complains  of  the  court's  refusal  to  give  a 
special  charge  instructing  that  the  Jury 
would  not  allow  any  damages  for  the  over- 
flows caused  by  a  certain  embankment  along 
the  north  side  of  the  public  road.  Appellee 
insists  that  the  evidence  did  not  raise  such 
issue,  but  whether  it  did  or  not  we  think 
that  paragraph  of  the  charge  last  above 
quoted  sufficiently  limited  appellee's  right 
to  recover  to  those  damages  only  that  result- 
ed from  appellant's  failure  to  construct  and 
maintain  the  necessary  culverts  and  sluice- 
ways. 

We  find  no  error  in  the  Judgment;  and  it 
is  affirmed. 


SUDERMAN-DODSON  CO.  v.  HOPE. 

(Court  of  Civil  Appeals  of  Texas.     March  31, 
1909.) 

1.  TBIAt    (J    192*)  —  INSTBXTCTIONB  —  ASSUMP- 
TION or  Facts. 

The  court  in  its  charge  may_  assume  a  fact 
established  by  uncontradicted  evidence. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  {  432;  Dec.  Dig.  i  192.*] 

2.  Tbiai-  (I  256*)— REquESTB— NECESsmr. 

Where  a  charge  as  to  the  burden  of  prov- 
ing a  contract  aile^d,  though  obscure,  could 
not  have  misled  the  jury,  if  the  other  party  de- 
sired a  clearer  presentation  of  the  question,  he 
should  have  asked  it. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  i  631 ;   Dec.  Dig.  {  256.*] 

3.  WOBK  AND   liABOB  (|  4*)— QUANTUM  MRB- 
UIT. 

If  work  was  done  for  defendant  with  its 
knowledge  and  it  received  the  benefits  thereof, 
it  would  be  liable  for  the  value  of  the  work. 

[Ed.   Note.— For  other  cases,   see  Work  and 
Labor,  Cent  Dig.  {  3 ;   Dec.  Dig.  $  4.*] 
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4.  WOBK  AWD  Labob  (|  22*)  —  Actions  — 

PLBADIHG— SUFFICIEKCT. 

Auctions  that  work  was  done  at  the  solic- 
itation of  defendant's  agent,  and  with  its_  knowl- 
edge and  consent,  were  safficient  to  sustain  a  re- 
covery against  it  on  a  guantam  meruit. 

[Ed.   Note.— For  other  cases,  see  Work  and 
Labor,  Cent  Dig.  i  41 ;   Dec.  Dig.  i  22.*] 
6.  Tbial   (f  252*)— iNSTBnonoNa-CoNFOBM- 

ITY   TO   IBSXTES. 

Where  the  petition  alleged  that  the  work 
was  done  under  a  contract  with  defendant's 
agent,  and,  in  the  alternative,  at  its  solicita- 
tion and  with  its  knowledge,  and  the  evidence 
showed  that  defendant  originally  employed  an- 
other contractor  to  do  the  work,  but,  after  he 
had  abandoned  it,  defendant's  agent  contract- 
ed with  plaintiff  to  do  the  work  and  accepted 
it,  the  contract  with  the  other  contractor  had  no 
place  in  the  issues  submitted. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  H  604,  606;   Dec.  Dig.  f  252.*] 

6.  Afpeai.  and  Ebbob  (•  1068*)— Habio-ess 
Ebbob  —  PBKjnDiciAL  Effect  —  Instbuc- 

TtONS. 

Where  the  verdict  was  correct  ander  the 
evidence,  errors  in  inatmctions  were  not  preju- 
dicial. 

[Bd.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {  4225 ;  Dec.  Dig.  !  1068.*] 

7.  Appeal  and  Ebbob  (S   1027*)— Habmi-ess 
Ebbob  —  Pbejudicial    Effect  —  Judgment 

CORBECT   ON    MEBITS. 

Where  the  action  was  for  work  done  under 
a  contract  with  defendant's  agent,  and  in  the 
alternative,  for  the  value  of  the  work  done  with 
the  knowledge  and  consent  of  its  agent,  and  the 
jnTT  found  for  plaintiff  in  the  terms  of  the  con- 
tract any  errors  as  to  the  question  of  quantum 
meruit  could  not  have  been  misleading. 

[E^.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  S  4033 ;   Dec.  Dig.  f  1027.*] 

8l  Contbactb  (I  328*)  —  Actions  —  Right  of 

Acnow, 

Even  If  defendant  was  not  liable  nnder  the 
contract  for  work  done  by  plaintiff,  or  on  the 
qnaotam  memit,  it  was  liable  for  a  sum  which 
plaintiff  paid  to  his  laborers,  which  aum  defend- 
ant's agent  expressly  agreed  to  pay. 

[E5d.  Note.— For  other  cases,  see  Contracts, 
Cent  Dig.  U  1549-1557;   Dec.  Dig.  {  826.*] 

Appeal  from  District  Court,  Harris  Coun- 
ty; Norman  G.  Kittrell,  Judge. 

Action  by  L.  Hope  against  the  Suderman- 
Dolson  Company.  From  a  Judgment  for 
plaintifr,  defendant  appeals.    Affirmed. 

Hogg,  Olll  &  Jones,  for  appellant  R.  W. 
Franklin,  for  appellee. 

FDY,  J.  This  is  a  suit  for  $751.90,  Instltot- 
ed  by  appellee  against  appellant,  alleged  to 
be  due  for  work  done  by  him  and  his  partner 
in  tbe  construction  of  a  portion  of  the  road- 
bed of  a  railroad  and  in  clearing  up  tbe  right 
of  way.  It  was  alleged  that  the  work  was 
done  under  a  contract  made  with  tbe  duly 
authorized  agent  of  the  company,  and,  in 
tbe  alternative,  that  the  work  was  done  at 
tbe  solicitation  of  said  agent,  and  with  his 
knowledge  and  consent  Appellant  alleged 
that  they  had  no  contract  with  appellee,  but 
tliat  he  and  his  partner  had  done  tbe  work 
as  subcontractors  under  Delery  &  Co.,  with 
whom  appellant  had  contracted  for  the  work 


to  be  performed.  The  Jury  returned  a  ver- 
dict for  appellee  for  $752.90,  with  6  per  cent. 
Interest  from  January  1,  1907.  The  evidence 
developed  that  Delery  &  Co.  had  a  contract 
of  construction  with  appellant  which  they 
gave  up,  and  appellant,  through  its  agent, 
Waldo,  contracted  with  appellee  and  one  Ep- 
ley  to  perform  certain  work  on  the  right  of 
way  of  the  railway  company,  and  the  work 
was  performed  and  accepted  by  appellant, 
and  there  was  a  balance  due  on  said  work 
of  $752.90  as  found  by  the  Jury,  which  appel- 
lant refused  to  pay.  Appellee  was  the  owner 
of  the  claim  against  appellant 

The  first  assignment  of  error  complains  of 
the  charge  of  the  court  because  it  assumed 
that  Delery  &  Co.  bad  forsaken  their  con- 
tract All  of  the  evidence,  even  that  of  Wal- 
do, shows  that  Delery  quit  tbe  Job,  and,  in 
the  language  of  the  charge,  "gave  up  the 
contract."  The  court  did  not  assume  that 
appellant  assented  thereto,  but  the  Jury  was 
informed  that  appellee  had  so  alleged.  In 
this  connection  it  may  be  stated  that  appel- 
lant has  failed  to  make  the  statement  requir- 
ed by  the  rules  to  follow  each  assignment  of 
error.  There  is  no  statement  of  the  sub- 
stance of  tbe  evidence,  but  a  mere  reference 
to  "statement  of  facts,  p.  21  et  seq."  and 
"statement  of  facts,  p.  16." 

The  second  assignment  of  error  is  overrul- 
ed. Tbe  charge  of  which  complaint  Is  made 
does  not  assume  that  Waldo,  appellant's 
agent,  made  a  contract  with  Hope  &  Epley. 
The  charge  Is  quite  obscure,  but  we  cannot 
see  how  it  could  hare  misled  the  Jury.  It 
was  an  attempt  to  inform  tlie  Jury  that  ap- 
pellee could  not  recover  unless  he  had  proved 
the  contract  alleged.  We  think  an  average 
Juror  would  gain  that  Information  from  it 
The  charge  in  question  Is  made  clear  by  oth- 
er portions  of  the  instructions.  If  appellant 
desired  a  clearer  presentation  as  to  the  bur- 
den of  proof,  it  should  have  asked  it 

The  charge  complained  of  in  the  third  as- 
signment of  error  is  not  open  to  the  attack 
made  upon  it  If  appellant  entered  into  the 
contract  alleged,  it  was  liable;  and  if  it  had 
made  the  contract  and  repudiated  it,  but  the 
work  was  done  with  the  knowledge  of  appel- 
lant and  it  received  the  l>eneflt,  it  would  be 
liable  to  appellee  for  the  value  of  the  work. 
The  pleadings  were  sufficient  to  sustain  a 
recovery  on  a  quantum  meruit.  The  contract 
with  Delery  A  Co.  was  not  in  force,  and  had 
no  place  in  the  submission  of  the  issues.  It 
is  difficult  to  see  how  under  the  evidence  the 
Jury  could  have  returned  a  different  verdict, 
and,  if  there  were  errors  in  the  charge,  they 
could  not  have  injured  appellant  The  Jury 
found  for  appellee  In  terms  on  the  contract, 
and  any  errors  as  to  the  question  of  quantum 
meruit  could  not  have  misled  them.  If  ap- 
pellant was  not  liable  on  a  contract  or  a 
quantum  meruit,  it  was  liable  under  the  evi- 
dence for  tbe  amount  of  $153.60  paid  to  la- 
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borers  who  performed  the  work  by  api>ellee. 
Waldo,  appellant's  agent,  swore  that  he  prom- 
ised to  pay  that  sum.  That  was  uncontra- 
dicted, and  the  court  did  not  err  In  assumlnK 
that  the  fact  had  been  proved. 
The  Judgment  Is  affirmed. 


HOIiLAMD  V.  WESTERN  BANK  &  TRUST 

CO.  et  al. 

(Court  of  CSvil  Appeals  of  Texas.     March  3, 

1909.     Rehearing  Denied  April   14,   1909.) 

1.  VERDOB  and  PtTBOHASEB  (f  127*)  —  CON- 
TRACTS —  REMKDT  OF  PUBcnABEB  —  RXBCIS- 
8I0N— AWABD   OV   DaMAOES. 

Hie  right  to  rescind  a  contract  being  equi- 
table, if  damages  as  well  as  rescission  are  neces- 
sary to  complete  justice,  both  will  be  allowed, 
so  that,  while  plaintiff  conld  either  disaflSrm  or 
rescind  a  contract  for  the  purchase  of  land  in- 
duced by  false  representations,  or  affirm  it  and 
sue  for  the  difference  between  the  value  of  the 
land  as  represented  and  as  it  was,  and  his  elec- 
tion to  rescind  would  prevent  him  from  recover^ 
ing  damages  for  such  difference,  it  would  not 
prevent  him  from  recovering  money  expended 
in  attempting  to  utilize  the  land  hetore  he  dis- 
covered the  falsity  of  the  representations. 

[Ed.  Note. — For  other  cases,  see  Vendor  and 
Purchaser,  Cent.  Dig.  t  231 ;   Dec.  Dig.  i  121*1 

2.  JuDOKENT  (1 949*)— Res  Judicata— Pubad- 

INO. 

Where,  in  an  action  for  damages  for  false 
representations  inducing  plaintiff  to  buy  land,  a 
plea  in  abatement  alleging  a  prior  action  by 
plaintiff  for  rescission  did  not  show  that  the  ac- 
tion was  prosecuted  to  judgment,  the  question 
of  res  judicata  was  not  raised. 

[E3d.  Note.— For  other  cases,  see  Judgment, 
Dec.  Dig.  8  949.*] 

3.  Pleading  (J  106*)— Plba  in  Abatement— 
Arotheb  Action  Pending. 

A  plea  in  abatement  did  not  present  the 
question  of  the  pendency  of  another  suit  on  the 
same  cause  of  action,  where,  in  an  action  for 
damages  for  false  representations  in  inducing 
plaintiff  to  buy  land,  the  plea  alleged  a  prior  ac- 
tion by  plaintiff  for  resciwion,  but  did  not  show 
that  it  was  still  pending. 

(Ed.  Note.— For  other  cases,  see  Pleading, 
Cent.  Dig.  H  221-223;    Dec.  IMg.  ^  106.*) 

Appeal  from  District  Court,  Robertson 
County;   J.  O.  Scott,  Judge. 

Action  by  W.  W.  Holland  against  the  West- 
em  Bank  &  Trust  Company  and  others. 
From  a  judgment  sustaining  a  plea  in  abate- 
ment, plaintiff  appeals.  Reversed  and  re- 
manded. 

W.  W.  Holland,  Jr.,  and  Bailey,  Woods  & 
Morehead,  for  appellant.  Z.  I.  Harlan,  for 
appellees. 

KEY,  J.  W.  W.  Holland  brought  this  suit 
against  the  Western  Bank  &  Trust  Company, 
Fred  Flemming,  and  Ouy  M.  Gibson,  seek- 
ing to  recover  damages.  He  alleged  in  his 
petition  that  the  defendants  entered  Into  a 
conspiracy  for  the  purpose  of  cheating  and 
swindling  him,  by  Inducing  him,  by  means 
of  false  and  fraudulent  representations,  to 
purchase  certain  lands  In  the  republic  of 
Mexico.    It  Is  not  necessary  to  set  out  the 


details  of  the  petition.  It  not  only  alleged 
that  there  was  a  material  ditterence  in  the 
actual  value  of  the  land  and  Its  value  as 
represented  by  the  defendants,  but  It  was 
also  alleged  in  the  petition  that,  relying  upon 
the  false  representations  therein  set  out,  and 
believing  the  statements  therein  to  be  true, 
the  plaintiff  had  incurred  certain  expenses  in 
attempting  to  utilize  the  land  before  he  dis- 
covered the  falsity  of  the  statements  re- 
ferred to,  and  such  Items  of  expenditure 
were  sou^t  to  be  recoTered  as  special  dam- 
ages. The  defendants  Interposed  a  plea  In 
abatement  In  due  form,  setting  forth,  in  sub- 
stance, that  in  another  suit  the  plaintiff 
filed  a  plea  asking  for  a  rescission  of  the  con- 
tract upon  the  same  grounds  of  fraud  alleged 
in  this  case.  The  trial  court  sustained  that 
plea,  and  Holland  has  appealed,  and  that  rul- 
ing is  the  only  question  presented  for  deci- 
sion. 

The  court  below  held  that  the  suit  for 
rescission  constituted  an  election  to  pursue 
that  remedy,  and  estopped  Holland  from 
maintaining  an  action  for  damages.  It  Is 
sometimes  said  that,  when  a  contract  Is 
procured  by  fraud,  the  defrauded  party  has 
his  choice  of  two  remedies,  one  being  rescis- 
sion and  the  other  damages,  and  that  he  can- 
not assert  both.  That  statement  Is  too  broad, 
and  the  restriction  stated  has  no  application, 
and  should  not  be  made,  when  both  rescis- 
sion and  damages  are  necessary  to  make  the 
defrauded  party  whole.  For  Instance,  in  this 
case,  the  plaintiff  had  the  right  either  to  dis- 
affirm and  rescind  the  contract,  or  affirm  It 
and  sue  for  the  difference  in  the  value  of 
the  land  as  fraudulently  represented  and  as 
actually  existed;  but  he  was  not  entitled  to 
both  those  remedies,  and  his  action  for  rescis- 
sion cut  him  off  from  the  right  to  maintain 
an  action  for  the  difference  in  the  value  of 
the  land.  But  his  petition  went  further,  and 
alleged  that,  on  account  of  the  fraudulent 
conduct  referred  to,  be  had  been  induced  to 
incur  certain  expenses  In  attempting  to  util- 
ize the  land.  If  the  consideration  paid  by 
the  plaintiff  for  the  land  be  refunded  to  him, 
or  his  obligations  for  the  purchase  money  be 
canceled,  of  course,  it  would  not  be  fair  and 
just  to  allow  him  damages  on  account  of 
any  difference  in  the  value  of  the  land.  In 
that  regard,  and  In  so  far  as  that  phase  of 
the  case  is  concerned,  cancellation  will  make 
him  whole;  but  not  so  as  to  the  special 
damages  sought  to  be  recovered.  Restoring 
to  him  the  consideration  paid  for  the  land 
would  not  restore  to  him  the  money  which 
he  alleges  he  expended  In  attempting  to 
utilize  the  property.  Rescission  is  an  equi- 
table remedy.  Complete  and  full  Justice  Is  a 
fundamental  doctrine  of  equity  jurispru- 
dence, and  If  damages,  as  well  as  rescission, 
are  essential  to  accomplish  full  Justice,  they 
will  both  be  allowed.  Of  the  cases  dted  by 
the  respective  attorneys  In  this  case,  Wlnts 
.V.  Morrison,  17  Tex.  372,  67  Am.  Dec.  668, 
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Is  nearest  In  point,  and  that  suit  was  based 
ajad  sustained  upon  the  doctrine  Just  an- 
nounced. 

1  be  plea  in  abatement  does  not  show  that 
the  suit  for  rescission  was  prosecuted  to 
final  Judgment,  or  that  It  is  still  pending, 
and  therefore  it  does  not  present  either  the 
question  of  res  adjudlcata  or  the  question 
of  pendency  of  another  suit  InvolTlng  the 
same  cause  of  action. 

Our  conclusion  Is  that,  as  to  the  special 
dan[iages,  the  court  erred  in  snstainlng  the 
plea  in  abatement;  and  for  that  error  the 
Judgment  is  reversed  and  the  cause  re- 
manded. 

RIC£^  Je,  did  not  sit  in  this  case. 


MA^SIB  et  al.  t.  MASSIB  et  al. 

(Court  of  CItU  Appeals  of  Texas.     March  27, 
1909.) 

1.  'Wii.LS  (I   651*)— CoNDimoNB— Valimtt— 
PROVISION  AoAiNBT  Contest. 

A  proTision  in  a  will  that  if  any  of  tes- 
tator's children,  among  whom  be  divided  his 
property  equally,  should  contest  the  will,  they 
should  forfeit  any  right  thereunder,  is  valid. 

[EM.  Note.— For  other  cases,  see  Wills,  Cent. 
l>ig.  f  1542;    Dec.  Dig.  f  651.»] 

2.  Wnxa  (8  665*)— Conditions  in  Devise- 
Contest  or  WlXir-EFTECT. 

Testator,  treating  land  as  his  separate 
property,  devised  the  same  equally  to  his  chil- 
dren, and  provided  that  any  child  contesting  the 
will  should  forfeit  his  right  under  the  will. 
Held  that,  testator  having  disposed  of  property 
tM?I<Miging  to  the  wife,  a  child  was  put  to  bis 
election,  and  where  such  child  contested  the  will 
on  the  groand  that  it  disposed  of  property  be- 
longing to  his  deceased  mother,  either  as  sep- 
arate or  community  property,  be  elected  to  re- 
cover as  an  heir  of  bis  mother,  and  forfeited 
his   rights  under  the  will. 

TEd.  Note.— For  other  cases,  see  Wills,  Oent 
Dig.  f  1566;   Dec.  Dig.  {  665.*] 

3.  PABTTnON  (J  13*)— CoMinrNiTY  Intebbst. 

On  the  death  of  a  wife,  her  children  in- 
herit her  community  interest  subject  to  the 
homestead  interest  of  the  husband,  and  at  the 
death  of  the  latter  the  children  are  entitled  to 
a  partition  of  the  land,  and  to  have  their  in- 
terest set  apart  to  them,  subject  to  all  equities 
arising  under  the  community  laws. 

fSd.  Note.— For  other  cases,  see  Partition, 
Cent. Dig.  {  36;   Dec.  Dig.  S  13.*] 

4.  Pabtitioh  (S  95*)  —  Judohkrt  —  Sunr- 

CIKHGT. 

A  judgment  in  partition  should  be  so 
specific  as  to  show  on  its  face  without  the  aid 
of  the  pleadings  the  land  intended  to  be  parti- 
tioned. 

[Ed.  Note.— For  other  cases,  see  Partition, 
Cent  Dig.  i  304;    Dec.  Dig.  {  95.*] 

Error  from  District  Court,  Collin  County; 
B.  Ia  Jones,  Judge. 

Action  by  C.  W.  Massie  and  others  against 
Sam  J.  Massle  and  others.  There  was  a 
judgment  granting  relief,  and  defendants 
bring  error,  and  plaintiffs  assign  cross-error. 
Reversed  and  remanded. 


Abematby  &  Mangum,  for  plaintiffs  in  er- 
ror.   C.  W.  Massle,  for  defendants  In  error. 

RAINBT,  C.  J.  This  suit  was  brought  by 
defendants  In  error  against  the  plaintiffs  In 
error  to  recover  a  certain  tract  of  land,  claim- 
ing It  as  the  separate  property  of  their  mother, 
through  whom  they  inherited,  or,  in  the  event 
they  were  mistaken  in  its  being  the  separate 
property  of  their  mother,  then  they  claimed 
the  land  was  the  community  property  of  their 
father  and  mother.  They  prayed  for  r^its 
and  for  partition.  Defendants  answered  by 
general  denial,  and  specially  that  said  land 
was  paid  for  In  part  with  the  separate  funds 
of  their  father,  J.  A.  Massle,  and  that,  after 
the  death  of  Mary  A.  Massle,  their  father 
made  valuable  Improvements  on  the  land,  and 
asked  an  accounting  for  same;  that  their 
father,  J.  A.  Massle,  died  leaving  a  will 
In  which  be  claimed  the  land  as  his  sepa- 
rate, property  and  stipulated  therein  that,  If 
any  one  of  bis  children  should  contest  the 
same,  the  one  so  contesting  should  forfeit 
any  right  to  said  property  by  reason  there- 
of; and  that  C.  W.  Massie  had  contested  said 
wllL  C.  W.  Massie  by  supplemental  petition 
replied  that  said  will  is  unjust,  unlawful, 
contrary  to  public  policy,  and  not  binding.  In 
that  he  is  suing  for  his  mother's  property, 
and  said  will  does  not  attempt  to  cut  him  out 
of  anything  he  Inherited  from  his  mother. 
The  case  was  submitted  on  special  Issues, 
and,  upon  a  verdict  being  returned,  the  court 
rendered  a  judgment  decreeing  the  land  to  be 
community  property  and  for  partition.  Both 
the  plaintiffs  in  error  and  defendants  In  er- 
ror ask  a  reversal  of  the  case. 

The  plaintiffs  In  error  assign  as  error  the 
action  of  the  court  in  not  admitting  as  evi- 
dence certain  records,  of  the  county  and  dis- 
trict courts  relating  to  the  probating  of  the 
will  of  J.  A.  Massle,  offered  by  plaintiffs  In 
error  to  show  that  C.  W.  Massle,  one  of  the 
plaintiffs  herein,  contested  the  probating  of 
the  will.  In  this  we  are  of  the  opinion  that 
the  court  erred.  The  will  treated  the  land 
as  the  separate  property  of  the  testator,  J. 
A.  Massle,  and  purported  to  dispose  of  all  his 
property  equally  between  his  children,  and 
It  also  provided  that,  if  any  of  his  children 
contested  his  said  will,  they  should  forfeit 
any  right  to  any  of  the  property  so  devised. 
This  was  a  valid  provision,  and,  if  the  said 
C.  W.  Massle  contested  the  probating  of  the 
will  In  the  county  or  district  (tourt,  he  for- 
feited all  rights  thereunder,  and  could  not  re- 
cover any  of  the  property  devised  by  virtue 
of  said  wlIL  Besides,  bis  contention  in  this 
suit  had  the  effect  to  defeat  the  provisions 
of  the  will,  and  prevents  a  recovery  by  him 
of  any  of  the  property  of  his  father,  J.  A. 
Massle,  deceased.  The  will  did  not  prevent 
him  from  asserting  his  right  to  the  part  of 
the  land  he  Inherited  from  his  mother,  if,  in 
fact,  she  ovmed  it,  either  as  her  separate 
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right  or  an  tmdlvlded  one-half  as  community 
property  of  herself  and  J.  A.  Massle.  (3.  W. 
Massle  conid  not  recover  both  as  heir  of  bis 
mother  and  as  devisee  of  J.  A.  Massle.  J. 
A.  Massle  had  no  right  to  will  the  property 
of  Mary  A.  Massie,  his  deceased  wife,  but 
having  done  so,  and  placed  the  forfeiture 
clause  therein,  It  put  C.  W.  Massie  upon  his 
election,  and,  having  contested  the  will,  he 
elected  to  recover  as  an  heir  of  his  mother, 
and  in  this  relation  only  can  he  recover. 

It  is  charged  that  C.  W.  Massie  recovered 
both  as  belr  of  bis  mother  and  as  devisee  un- 
der the  will.  He  was  not  entitled  to  recover 
in  both  capacities,  and  in  this  respect  the 
court  erred. 

The  defendant  in  error  C.  W.  Massle  com- 
plains of  the  court  in  not  finding  rents  for 
him,  and  rendering  Judgment  therefor  in  bis 
favor.  There  is  no  statement  in  the  brief 
showing  the  evidence,  or  a  synopsis  thereof, 
sufficient  to  enable  this  court  to  tell  whraetn 
the  error  of  the  court  below,  if  any,  lies. 
Rule  31,  Ctourt  Civil  Appeals  (31  S.  W.  vli). 
Upon  the  death  of  plaintifl's'  mother  they  in- 
herited her  community  Interest  subject  to 
the  homestead  interest  of  the  father,  and  at 
his  death  they  were  entitled  to  a  partition  of 
the  land,  and  to  have  their  interest  set  apart 
to  them.  If  there  are  any  equities  that  arose 
by  reason  of  our  community  laws,  the  same 
can  be  adjusted  upon  another  trial.  Cllft  v. 
aift.  72  Tex.  144, 10  S.  W.  338;  Rice  v.  Rice, 
21  Tex.  66;  Furrh  v.  Winston,  66  Tex.  621, 
1  S.  W.  527. 

Complaint  is  made  of  the  uncertainty  of 
the  Judgment  in  failing  to  describe  the  land 
so  that  from  Its  face  the  land  can  be  identi- 
fied. With  the  aid  of  the  pleadings,  the  land 
mentioned  in  the  Judgment  might  be  identi- 
fied, but  we  think  the  Judgment  should  be 
sufficiently  specific  so  as  to  show  on  its  face 
what  land  is  intended  to  be  partitioned. 

The  Judgment  is  reversed  and  cause  re- 
manded. 


McGILIi  V.  SITES. 

(Court  of  Civil  Appeals  of  Texas.     March  3, 

1900.     Rehearing  Denied  April  7.  1909.) 
Trespass  to  Try  Title  (i  39*)— Leases— Col- 

LATEBAL  ATTACK— EVIDENCE. 

Where,  In  trespass  to  try  title,  plaintiff 
asserted  no  claim  to  lands  held  by  F.  and  the 
surveys  to  the  latter  were  not  involved  in  the 
Buit,  his  title  could  not  be  collaterally  attacked ; 
and  hence  evidence  that  F.  was  not  an  actual 
settler  and  not  entitled  to  lease  the  land  was 
inadmissible  to  sliow  that  the  land  leased  to  him 
should  have  remained  in  another  lease  of  the 
lands  involved,  and  that  therefore  the  amount 
remitted  by  the  other  lessee  to  the  Commissioner 
of  the  Land  Office  was  insufficient. 

[Ed.  Note. — For  other  cases,  see  Trespass  to 
Try  Title,  Dec.  Dig.  §  39.»] 

Appeal  from   District  Court,  Tom  Green 
County ;  J.  W.  Tlmmins.  Judge. 


Action  by  Lon  McGlII  against  X  T.  Sites. 
Judgment  for  defendant,  and  plaintiff  ap- 
peals.   AflHrmed. 

For  opinion  on  former  appeal,  see  103  S. 
W.  695. 

Jenkins  A  McCartney,  for  appellant  O. 
E.  Dubois,  li.  H.  Brightman,  W.  A.  Thread- 
gill,  and  Hill  &  Lee,  for  appelle& 

FISHER,  C.  J.  This  suit  was  brought  by 
the  appellant  against  appellee  and  one 
James  Castleberry  on  July  7,  1902,  in  tres- 
pass to  try  title  to  sections  8,  4,  and  5,  Or- 
phan Asylum  lands,  in  Tom  Green  county. 
January  7,  1907,  appellee  filed  an  amended 
answer,  disclaiming  title  to  the  S.  %  of  sec- 
tion 4  and  all  of  section  6,  and  pleaded  not 
guilty  to  the  N.  %  of  section  4  and  all  of  sec- 
tion 3,  and  by  cross-action  set  up  title  Id 
himself  to  the  N.  %  of  section  4  and  all  of 
section  3,  Orphan  Asylum  lands.  To  appel- 
lee's cross-action  the  appellant  pleaded  not 
guilty.  Thereafter  the  case  was  dismissed 
as  to  Castleberry,  and  appellant  took  a  non- 
suit, leaving  the  case  for  trial  on  appellee's- 
cross-action  and  appellant's  answer  thereto. 

In  the  court  below  verdict  and  Judgment 
were  in  appellee's  favor.  In  the  opinion  de- 
livered by  this  court  on  the  first  appeal  of 
this  case,  reported  in  103  S.  W.  685,  will  be 
found  stated  the  nature  of  the  case  and 
the  principal  points  involved  in  this  con- 
troversy. The  disposition  made  of  the  ques- 
tions in  that  case,  together  with  what  was- 
said  by  this  court  In  McGill  v.  Castleberry, 
111  S.  W.  602,  a  companion  case  to  this,  in 
which  a  writ  of  error  was  refused,  disposes 
of  all  the  questions  raised  on  this  appeal  ad- 
versely to  the  contention  of  appellant.  The 
evidence  in  the  record  is  sufficient  to  show 
that  appellee.  Sites,  made  settlement  upon  the 
land  in  question,  and  he  abandoned  the  same 
upon  a  well-grounded  fear  of  death  or  seri- 
ous bodily  injury  at  the  hands  of  the  appel- 
lant. The  evidence  also  establishes  the  fact 
that  the  lease  to  the  Lees  was  in  full  force 
and  effect  at  the  time  that  the  Commissioner 
of  the  Land  Office  undertook  to  forfeit  the 
same  for  the  supposed  failure  to  pay  the 
rentals  due.  We  reversed  the  case  before  on 
the  ground  that  the  evidence  was  not  satis- 
factory showing  tliat  the  amount  remitted  by 
Capt.  Duggan,  agent  of  Dale,  who  had  ac- 
quired the  rights  of  the  Lees  under  the  lease, 
was  sutllclent  to  cover  the  entire  sum  of 
rents  then  due.  On  this  trial  the  evidence 
satisfactorily  shows  that  the  Commissioner 
of  the  Land  Ofiice,  prior  to  the  time  that  this 
amount  was  remitted,  leased  two  sections  of 
the  land  covered  by  the  Lees'  lease  to  one 
Franklin;  and,  subtracting  from  the  lease 
the  amount  due  upon  these  two  sections,  the 
amount  remitted  by  Duggan  was  sufficient 
to  cover  and  fully  pay  the  lease  money  due 


•For  other  cases  see  same  topic  and  section  NUMBER  In  Dec.  ft  Am.  Die*.  ISOT  to  date,  &  Reporter  Indezeft 


Digitized  by 


Google 


Ter.) 


FIB8T  NAT.  BANK  v.  THOMAS 


221 


on  the  remaining  aecUons  Included  In  the 
lease. 

Appellant  bas  an  assignment  of  error  In 
his  brief,  complaining  of  the  action  of  the 
trial  court  in  refusing  to  permit  him  to  prove 
that  Franklin  was  not  the  head  of  a  family 
and  was  not  an  actual  settler,  or,  in  other 
words,  not  entitled  to  lease  the  land  from 
the  state  at  the  time  the  lease  was  issued 
to  him  by  the  commissioner,  contending  that 
the  lease  was  wrongfully  issued  to  Franklin, 
and  therefore  the  two  sections  should  have 
remained  in  the  Lee  lease,  and  consequently 
the  amount  remitted  by  Duggan  was  not  suf- 
ficient. We  do  not  think  there  was  any  error 
in  the  ruling  of  the  court  upon  this  question. 
The  appellant  is  not  asserting  any  claim  or 
Interest  in  the  lands  so  leased  to  Franklin, 
nor  Is  be  In  any  position  to  attack  Franklin's 
title  or  right  acquired  under  that  lease. 
Those  surveys  are  not  involved  in  this  suit 
These  surveys  that  were  leased  to  Franklin 
were  not  included  In  the  lease  to  the  Lees 
when  the  transfer  was  made  to  Dale.  The 
lands  at  that  time  were  out  of  the  lease  to 
the  Liees,  and  they  and  the  state  and  all  par- 
ties were  then  satisfied  and  contented  with 
the  disposition  made  of  those  two  surveys  by 
the  Land  Commissioner  in  leasing  the  same 
to  Franklin.  Franklin's  title  or  right  could 
not  be  collaterally  questioned  in  this  pro- 
ceeding, and  we  fall  to  see  what  Interest  the 
appellant  could  have  In  the  question  as  to 
whether  the  state  was  Imposed  upon  by 
Franklin  or  not ;  for,  as  before  said,  the  ap- 
pellant, is  not  asserting  or  claiming  any  In- 
terest in  the  lands  held  by  Franklin. 

It  is  unnecessary  for  us  to  take  up  in  their 
order  and  dispose  of  each  of  the  assignments 
of  error  presented  in  appellant's  brief;  for 
all  the  questions  there  raised  were,  as  before 
said,  disposed  of  by  this  court  on  the  former 
appeal  of  this  case  and  in  McGIll  ▼.  Castle- 
berry.  The  questions  of  law  are  the  same, 
and  the  facts  are  the  same,  except  in  the 
particular  pointed  out  in  this  opinion. 

We  find  no  error  in  the  record,  and  the 
Judgment  is  affirmed. 

Affirmed. 


FIRST  NAT.  BANK  OF  STBJPHBNVILLB  v. 
THOMAS  et  al. 

(Court  of  Civil   Appeals  of  Texas.     April  8, 
IQdP..   On  Rehearing,  April  24,  1900.) 

1.   DEPO«*lbHB      (J      84*)  —  SUPPBESSION  — 
QUOVftOB. 

Plaintiff  filed  interrogatories  to  take  the 
deposition  of  a  witness,  and  defendant  filed 
cross-interrogatories.  Subsequently  a  commis- 
aion  issued,  and  the  answers  of  the  witness 
were  rccnlarly  taken,  returned,  and  filed.  Sub- 
■equent^  defendant  filed  direct  interrogatories 
to  retake  the  deposition  of  the  witness,  which 
were  crossed  by  plaintiff,  and  by  agreement 
copies  of  the  interrogatories  were  waived,  and 
the  deposition  taken  on  the  originals     Sabse- 


qnently  the  deposition  was  suppressed  because 
of  irregularities.  Beld,  that  it  was  improper  to 
retake  the  deposition  on  the  same  direct  and 
cross-interrogatories  on  file,  whether  on  orig- 
inals or  copies,  without  further  notice. 
■  [Ed.  Note.— For  other  cases,  see  Depositions, 
Cent.   Dig.   §   227;    Dec.  Dig.   (  84. ♦] 

2.  Appeal  and  Ebbob  (|  1043*)— Habkusb 
(Ebbob — SupPEESsioR  or  Deposition. 

Where  the  deposition  of  a  witness,  taken 
on  direct  and  cross-interrogatories,  was  used  in 
evidence,  the  suppression  of  a  subsequent  Rep- 
osition of  the  witness  was  not  reversible  error, 
in  the  absence  of  a  showing  that  the  testimony 
of  the  witness  in  the  deposition  suppressed  was 
in  any  material  respect  different  from  the  tes- 
timony contained  in  the  deposition  used. 

[Eld.  Note.— For  other  cases,  see  Appeal  and 
Error,  Dec  Dig.  {  1043.*] 

3.  ElxKotmoN  (J  472*)  —  Wbonqfui,  Execu- 
tions—Damages  . 

Where  corporate  stock,  the  separate  prop- 
erty of  a  wife,  was  gold  under  execution  against 
the  hnsband,  and  purchased  by  the  judgment 
creditor,  the  damages  suffered  by  the  wife  from 
her  failure  to  sell  the  stock  to  a  third  person 
as  she  had  prior  to  the  levy  contracted  to  do 
were  not  too  remote. 

[Bd.  Note. — For  other  cases,  see  Execution, 
Cent.  Dig.  {  1403 ;   Dec.  Dig.l  472.*] 

4.  TbIAL    (I    191*)— INSTBUCTIONS— AssuiaNO 

Facts. 

Where,  In  an  action  by  a  wife  for  the  con- 
version of  corporate  stock  owned  by  b.er,  by  a 
sale  thereof  under  execution  against  her  hns- 
band, the  question  whether  the  stock  was  the 
separate  property  of  the  wife  was  for  the  jury 
under  the  evidence,  an  instruction  authorizing  a 
verdict  for  the  wife,  on  the  jury  finding  that 
she  had  contracted  to  sell  the  stock,  and  would 
have  sold  the  same  but  for  the  levy  and  sale 
under  the  execution,  was  erroneous  for  failing 
to  require  the  jury  to  find  that  the  stock  was 
her  separate  property. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  i  42S;  Dec.  Dig.  $  19L*] 

5.  Tbial  (S  139*)— Withdbawai,  or  Question 
FBOu  JuBT— When  Authobized. 

Unless  the  evidence  is  of  such  a  character 
that  there  is  no  room  for  ordinary  minds  to 
differ  as  to  the  conclusion  to  be  drawn  from  it 
the  question  is  for  the  jury. 

[Ekl.  Note.— For  other  cases,  see  .Trial,  Cent 
Dig.  S  332;   Dec  Dig.  S  139.*] 

6.  EJXecution    (J   465*)— Wbonqfttl   Execu- 
tion-Action—Condition  Pbecedent. 

Corporate  stock,  claimed  by  a  wife  as  her 
separate  property,  stood  in  the  name  of  the  hus- 
band who  had  pledged  the  same  to  secure  a  note 
to  a  third  person.  The  note  was  not  paid,  and 
a  judgment  creditor  of  the  husband  bought  it 
and  levied  on  the  stock  under  the  execution,  and 
became  the  purchaser  at  the  sale.  Held,  that 
the  wife  could  sue  for  the  conversion  of  the 
stock  without  paying  the  note  or  tendering  the 
amount  thereof. 

[Ed.  Note.— For  other  cases,  see  Execution, 
Dec.  Dig.  }  465.*] 

7.  Fbaudulent  Convetances  (j  159*)— Con- 
veyances TO  Wife. 

A  bill  of  sale  of  corporate  stock  by  a  hus- 
band to  his  wife,  made  to  defraud  his  creditors, 
and  not  in  satisfaction  of  a  valid  debt  does  not 
pass  the  title  to  the  wife  if  she  knew  of  his 
fraudulent  purpose. 

[Bd.  Note. — For  other  cases,  see  Fraudulent 
Conveyances,  Cent.  Dig.  {  506;  Dec.  Dig.  § 
159.*] 
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8.  Husband   and  Wm   (f  262*)— Skpabate 

Pbopebtt— Bttbden  of  Fboop. 

A  wife  whose  wparate  property,  acquired 
during  marriage  by  gift,  liaa  andergone  varioua 
changes,  must,  in  a  controversy  as  to  whether 
the  property  last  acquired  is  separate  or  com- 
munity property,  trace  the  property  through  all 
the  changes  made,  and  clearly  show  that  the 
last-acquired  proiierty  is  her  separate  property. 

[Ed.  Note.— For  other  cases,  see  Husband  and 
Wife,  Cent.  Dig.  {{  913,  914 ;  Dec.  Dig.  {  202.*! 

Appeal  from  District  Court,  Delta  County ; 
T.  D.  Montrose,  Judge. 

Action  by  Pearl  Warren  TbomaB  and  an- 
other against  the  First  National  Bank  of 
Stephenvllle.  From  a  Judgment  for  plain- 
tiffs, defendant  appeals.  Beversed  and  re- 
manded.       ' 

Martin  tc  George  and  J.  L.  Young,  for  ap- 
pellant Looney  &  Clark  and  A.  T.  Stell, 
for  appellees. 

TAI30T,  X  Appellant,  First  National 
Bank  of  Stephenyllle,  held  a  Judgment  In 
the  district  conrt  of  Erath  county,  Tex., 
against  R.  J.  Thomas  of  Delta  connty,  Tex., 
upon  which  there  was  a  balance  due  In  the 
sum  of  ¥2,430.74  on  the  17th  day  of  Febru- 
ary, 1906.  On  the  last-named  date  the  ap- 
pellant sued  out  an  alias  execution  against 
R.  J.  Thomas,  and  sent  the  same  to  the 
eherUt  of  Delta  county,  who,  on  the  19th 
day  of  February,  1906,  levied  the  same  upon 
241  shares  of  stock  as  the  property  of  the 
said  R.  J.  Thomas  of  the  face  value  of  $25 
per  share;  said  shares  of  stock  being  shares 
in  the  Texas  Long  Distance  Telephone,  a 
private  corporation,  located  at  Cooper  In 
Delta  county.  The  levy  was  made  in  the 
statutory  way  by  giving  notice  to  the  offi- 
cers of  the  company.  The  stock  stood  on 
the  twoks  of  the  company  in  the  name  of 
R.  J.  Thomas.  The  stock  was  duly  adver- 
tised, sold,  and  bought  in  by  the  appellant 
on  the  8d  day  of  April,  1906.  Thomas  gave 
notice  at  the  sale  that  the  property  belong- 
ed to  his  wife.  Pearl  Warren  Thomas,  and 
on  the  14th  day  of  May,  1906,  the  latter, 
joined  by  her  husband,  the  said  B.  J.  Thom- 
as, filed  this  suit  against  the  appellant,  the 
First  National  Bank  of  Stephenvllle,  and 
the  Texas  L<Hig  Distance  Telephone,  charg- 
ing a  conversion  of  said  stock,  and  also 
praying  for  exemplary  damages.  The  peti- 
tion charged  that  the  stock  in  controversy 
was,  on  the  date  of  the  levy,  the  separate 
property  of  Mrs.  Thomas;  that  notwith- 
standing it  stood  on  the  books  of  the  tele- 
phone company  in  the  name  of  R.  J.  Thom- 
as, it  was  purchased  with  the  separate  prop- 
erty of  Mrs.  Thomas.  It  was  also  alleged 
that  R.  J.  Thomas  had,  prior  to  the  levy, 
absorbed  Mrs.  Thomas'  separate  property 
for  the  benefit  of  the  community  estate,  and 
that  thereafter,  and  before  the  levy,  he  by 
an  instrument  in  writing  transferred  the 
stock  In  controversy  to  her  in  settlement  of 


her  claim.  It  was  furthor  alleged  that  the 
stock  was  worth  in  the  aggregate  $6,025,  and 
as  an  element  of  special  damages  that  R.  J. 
Thomas,  acting  for  his  wife,  liad  contracted 
and  agreed  to  trade  said  stock  to  one  8.  M. 
Redbum  for  property  situated  in  the  state 
of  Arkansas  of  the  value  of  about  $8,000, 
which  trade  was  defeated  by  the  levy  of  the 
execution  In  favor  of  appellant,  to  Mrs. 
Thomas'  damage  in  the  sum  of  $8,000.  TiM 
defendant  answered  by  plea  in  abatement, 
general  and  special  exceptions,  general  de- 
nial, and  specially  pleaded  that  the  alleged 
transfer  by  R.  J.  Thomas  to  Pearl  Warren 
Thomas  was  in  fraud  of  R.  J.  Thomas'  cred- 
itors, and  that  the  claim  that  it  was  bought 
with  the  separate  property  of.  Pearl  Warren 
Thomas  was  fraudulent,  that  a  portion  of 
said  stock  never  reached  the  possession  of 
the  defendant  bank,  and  that  the  balance 
had  been  pledged  by  Thomas  prior  to  the 
levy  for  borrowed  money,  which  borrowed 
money  Thomas  had  failed  to  pay,  and  that 
the  appellant  had  thereafter  purchased  the 
note  against  Thomas,  to  which  stock  in  con- 
troversy was  attached  as  collateral  security, 
and  that  Thomas  had  not  paid  the  same  off, 
and  that  he  could  not  recover  until  this  debt 
was  discharged,  or,  if  he  could,  be  could 
only  do  so  less  the  amount  of  the  debt,  and 
said  bank  further  specially  pleaded  a  pur- 
chase under  its  execution.  The  court  sus- 
tained exceptions  to  the  plea  tot  exemplary 
damages,  and  a  trial  upon  the  other  issues 
in  the  case  resulted  in  a  verdict  and  Judg- 
ment in  favor  of  Mrs.  Thomas  tot  the  sum 
of  $2,600  against  the  appellant,  and  tliat 
she  take  nothing  as  to  the  Texas  Long  Dis- 
tance Telephone.  EYom  the  Judgment  against 
It  appellant  appealed. 

Appellant's  first  assignment  of  error  com- 
plains that  the  court  erred  in  sustaining  the 
plaintiffs'  motion  to  suppress  the  deposition 
of  8.  M.  Redbum,  taken  at  its  instance. 
It  appears  that  the  plaintiff  first  filed  in- 
terrogatories to  take  the  deposition  of  this 
witness,  which  were  crossed  by  the  defend- 
ant, and  thereafter  a  commission  Issued,  and 
the  answers  of  said  witness  were  regularly 
taken  to  both  the  direct  and  cross-interroga- 
tories, and  returned  and  filed  in  the  case. 
After  this  the  defendant  filed  direct  in- 
terrogatories to  retake  the  deposition  of  the 
witness,  wliich  were  crossed  ky  the  plain- 
tiff, and  by  agreement  of  the  parties  copies 
of  said  interrogatories  were  waived,  and  the 
deposition  taken  on  the  originals.  This 
deposition,  on  January  18,  1908,  and  daring 
a  regular  term  of  the  court,  was  suppressed, 
upon  motion  of  plaintiff,  because  of  irregu- 
larities which  are  not  shown.  Upon  the 
suppressi<»i  of  tills  deposition  the  cause  was 
continued  at  the  request  of  defendant,  in 
order  that  It  might  again  take  the  deposi- 
tion of  the  witness   Redbum.     On  the  22d 
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day  of  January,  1908,  counsel  for  defendant 
asked  for,  and  obtained  from  the  court,  tbe 
attorney  for  plaintiffs  not  being  present;  an 
order  to  retake  the  deposition  which  had 
been  suppressed  on  the  13th  day  of  that 
month.  The  next  day,  January  23d,  counsel 
for  plaintiffs,  ascertaining  that  an  order  had 
been  made  by  the  court  granting  the  de- 
fendant leave  to  retake  said  deposition, 
moved  the  court  to  rescind  said  order,  which 
was  done,  the  court  at  the  same  time  stating 
to  counsel  that  he  was  of  opinion  that.  If 
the  defendant  desired  to  retake  tbe  deposi- 
tion of  the  witness  Redbum,  he  should  pro- 
pound other  interrogatories  to  said  witness, 
and  serve  notice  thereof  upon  the  plaintiff. 
In  reply  to  this  statement  of  the  court  coun- 
sel for  defendant  remarked  that  he  did  not 
so  understand  the  law,  and  that  he  proposed 
to  take  out  a  commission  and  have  the  an- 
swers of  the  witness  retaken  up<m  the  origi- 
nal direct  and  cross-lnterrogatorles  on  file, 
without  further  notice  to  plaintiff.  This  he 
proceeded  to  do,  and  at  the  succeeding  term 
of  the  court,  when  the  case  was  called  for 
trial,  ui>on  motion  of  plaintiff  the  deposition 
was  again  suppressed,  because  taken  on  the 
said  original  direct  and  cross-lnterrogatorles, 
and  because  notice  thereof  had  not  been 
served  upon  plaintiff. 

In  support  of  appellants  contention  that 
he  had  the  right  to  retake  the  deposition  of 
the  witness  In  the  manner  stated,  and  that 
the  court  erred  In  quashing  said  deposition, 
we  are  cited  to  the  case  of  Boone  v.  Miller, 
73  Tex.  S57,  11  S.  W.  661.  In  that  cas«  the 
deposition  of  the  witness  was  first  taken  by 
agreement,  as  In  this  case,  upon  the  original 
direct  and  cross-lnterrogatorles  without  cop- 
ies. After  being  returned  and  filed  In  court, 
connsel  for  the  plaintiff  observed  that  the 
certificate  of  the  officer  who  took  the  deposi- 
tion was  defective,  and,  without  waiting  to 
see  whether  or  not  such  defect  would  be 
waived  by  the  opposite  party,  detached  the 
original  interrogatories  from  the  answers, 
and  under  a  second  commission  had  the 
deposition  retaken  and  filed.  The  defend- 
ant moved  to  suppress  the  deposition  last 
taken  upon  grounds  similar  to  those  urged 
by  the  plaintiff  to  suppress  the  deposition  In 
the  present  case.  The  motion  was  over- 
mled,  and  the  ruling  of  the  court  assigned 
as  error.  In  passing  upon  the  question  the 
S1^veIne  Court  said:  "When  the  deposl- 
tion  of  a  witness  has  been  defectively  taken 
and  is  liable  to  be  suppressed.  It  Is  proper 
tor  any  party  having  an  Interest  in  it  to  pro- 
ceed to  have  it  retaken,  without  delaying  to 
see  whether  the  objection  will  be  waived. 
We  do  not  think  It  Is  a  correct  practice  to 
withdraw  and  use  a  filed  paper  for  that  pur- 
pose, and  it  would  have  been  In  this  instance 
proper  to  have  used  certified  copies.  Instead 
of  tbe  original  papers,  but  we  do  not  think 
that  irregularity  affected  the  admissibility 
of  tbe  deposition;    nor  do  we  think  that 


the  detaching  of  the  interrogatories  from  the 
deposition,  and  attaching  them  to  another 
deposition  in  the  same  case,  prevented  the 
second  deposition  from  being  properly  read 
to  the  Jury  In  connection  with  the  Interroga- 
tories." We  think  the  cases  are  distinguish- 
able. In  the  case  cited  the  deposition  had 
not  been  suppressed,  but  the  second  commis- 
sion was  Issued,  and  the  original  direct  and 
cross-lnterrogatorles  were  used  in  retaking 
the  deposition.  In  anticipation  of  a  motion 
to  suppress  because  of  the  defective  certifi- 
cate of  the  officer  thereto,  whilst  In  the  case 
at  bar  the  second  commission  was  taken  out, 
and  the  original  direct  and  cross-interroga- 
tories, upon  which  the  first  deposition  had 
been  taken,  detached  and  used  In  retaking 
the  deposition  of  the  witness,  after  the  first 
deposition  had  been  quashed,  and  In  spite  of 
the  court's  ruling  that  said  Interrogatories, 
which  were  filed  papers  in  the  case,  and 
subject  to  the  absolute  control  of  the  court, 
could  not  be  withdrawn  and  used  for  that 
purpose;  that  if  defendant  desired  to  re- 
take the  deposition  of  the  witness,  he  should 
propound  new  Interrogatories,  and  serve  no- 
tice on  plaintiff,  as  In  the  first  instance. 
Under  these  circumstances  we  are  not  pre* 
pared  to  say  the  court  erred  in  quashing  the 
deposition.  In  the  case  of  Boone  v.  Miller, 
supra,  It  did  not  appear,  as  It  does  In  this 
case,  that  the  trial  court  had  forbidden  the 
withdrawal  of  the  interrogatories  to  retake 
the  deposition ;  and,  while  it  was  there  held 
that  the  mere  withdrawal  and  use  of  the 
Interrogatories  was  not  such  an  irregularity 
as  to  affect  the  admissibility  of  the  deposi- 
tion, yet  the  practice  of  so  withdrawing  and 
nslng  a  filed  paper  was  condemned.  We  are 
unwilling  to  go  beyond  the  scope  of  that  de- 
cision, and  believe  we  would  do  so  were  we 
to  hold  the  court's  action  In  suppressing  the' 
deposition  under  the  facts  of  this  case  re- 
versible error.  Moreover,  we  are  of  the 
opinion  that,  when  these  depositions  were 
quashed,  the  interrogatories  became  func- 
tus officio,  and  the  agreement  of  counsel 
that  said  deposition  might  be  taken,  in  the 
first  instance,  without  the  service  of  the 
statutory  notice  no  longer  binding. 

In  this  view  of  the  law  we  are  sustained 
by  the  case  of  Foster  v.  Smith,  2  Cold. 
(Tenn.)  474,  88  Am.  Dec.  604.  In  that  case, 
under  a  statute  which  seems  to  be  substan- 
tially the  same  as  our  statute  upon  the  sub- 
ject, it  is  said:  "When  the  deposition  of  the 
witness  has  been  once  taken  upon  such  Inter- 
rogatories, all  the  efficacy  of  such  Interroga- 
tories and  notice  In  giving  the  party  the  right 
to  take  the  deposition  Is  exhausted ;  and  the 
party  has  no  right  to  retake  the  deposition, 
for  any  cause,  without  refiling  the  original, 
or  filing  additional,  interrogatories,  and  giv- 
ing the  opposite  party  the  notice,  as  required 
by  the  section  of  the  Code  before  referred  to, 
and  therefore  the  exception  should  have  been 
sustained."    But  again  the  record  shows  that 
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the  deposition  of  the  witness  Redburn  had 
been  previously  taken  upon  direct  and  croas- 
Interrogatorles,  and  used  In  evidence  on  the 
trial  of  the  case,  and  the  bill  of  exception 
reserved  to  the  court's  ruling  suppressing  the 
deiwsitlon  in  question  does  not  show  the 
testimony  of  said  witness  In  the  two  deposi- 
tions to  be  materially  different.  If  the  tes- 
timony of  the  witness  as  contained  In  the 
deposition  quashed  was  in  any  material  re- 
spect different  from,  and  more  favorable  to, 
appellant  than  that  contained  in  the  deposi- 
tion used  on  the  trial,  such  difference  should 
have  been  pointed  out  by  the  bUl  of  excep- 
tion. This  the  bill  falls  to  do.  Now  the  ad- 
missibility of  a  second  deposition  of  the 
same  witness  is  within  the  discretion  of  the 
trial  court ;  and,  unless  an  abuse  of  such  dls- 
creUon,  resulting  in  material  injury,  Is 
shown,  its  refusal  will  not  be  reviewed  on 
appeal  White  v.  Railway  Co.  (Tex.  Civ. 
App.)  46  S.  W.  S82. 

Appellant's  eighth  assignment  complains 
of  the  court's  action  In  overruling  Its  special 
exception  to  that  portion  of  plaintiff's  peti- 
tion alleging,  as  an  element  of  special  dam- 
age, that  she  through  her  agent  had  contract- 
ed and  agreed  to  trade  the  stock  in  controver- 
sy to  S.  M.  Redburn  for  certain  property  sit- 
uated in  the  state  of  Arkansas,  which  trade 
was  defeated  by  the  levy  of  the  defendant's 
execution,  to  her  damage  $8,000.  The  con- 
tention Is  that  the  allegations  show  a  dalm 
for  damages  too  remote,  uncertain,  and  spec- 
ulative to  constitute  the  basis  of  a  suit  or  a 
legal  ground  of  recovery.  In  this  contention 
we  do  not  concur.  According  to  the  allega- 
tions of  the  petition  the  special  damages 
claimed  were  too  remote.  They  appear  to  be 
the  direct  result  of  the  wrongful  act  alleged, 
and  the  demurrer  was  properly  overruled. 

The  court  Instructed  the  jury  as  follows: 
"Jn  this  case,  if  you  believe  from  the  evi- 
dence that  the  property  In  controversy  was 
purchased  with  the  separate  property,  or  the 
proceeds  of  the  separate  property,  of  Pearl 
Warren  Thomas  acquired  by  gift  from  her 
mother,  or  if  you  believe  from  the  evidence 
that  the  husband  of  Pearl  Warren  Thomas, 
in  consideration  of  money  due  her  by  him  by 
reason  of  using  her  separate  property,  con- 
veyed and  transferred  to  her  the  property  in 
controversy,  and  that  the  defendant,  after 
having  been  notified  of  the  fact  that  the 
same  had  been  transferred  or  was  her  sepa- 
rate property,  sold  the  same  under  execution, 
in  the  mode  and  manner  as  set  up  In  the 
pleadings  in  this  cause,  and  converted  the 
same  to  its  own  use,  or  if  you  believe  from 
the  evidence  that  at  the  time  said  sale  was 
made  the  said  Pearl  Warren  Thomas,  as  al- 
leged, had  contracted  and  agreed  to  sell  said 
property,  and  would  have  sold  same,  as  set 
forth  in  her  petition,  for  the  hotel  in  Ar- 
kansas, and  If  you  further  believe  from  the 
evidence  defendant  bank  knew  of  the  penden- 
cy of  said  trade  at  the  time  said  levy  and 


sale  under  execution  was  made,  and  you  fur- 
ther believe  from  the  evidence  that,  by  rea- 
son of  said  levy  and  sale,  plaintiff  conid  not 
sell  said  property,  and  defendant  bank  con- 
verted same  to  Its  own  use,  then  yon  will 
find  for  plaintiff.  Unless  you  so  find,  you 
will  find  for  the  defendant"  The  second 
clause  of  this  charge,  by  which  it  was  sought 
to  specifically  sabmit  to  the  Jury  the  issue 
arising  upon  plaintiff's  allegations  of  special 
damage.  Is  objected  to,  on  the  ground  that 
It  authorized  a  verdict  In  favor  of  the  plain- 
tiff  Mrs.  Thomas  if  the  Jury  believed  she 
had  contracted  and  agreed  to  trade  the  tele- 
phone stock  involved  in  this  suit  for  the 
hotel  property  situated  In  the  state  of  Ar- 
kansas, regardless  of  whether  or  not  said 
stock  was  her  separate  property.  The  objec- 
tion Is  well  taken.  It  will  be  observed  at  a 
glance  that  the  clauses  of  the  charge  quoted 
present  two  distinct  grounds  of  recovery.  In 
the  first  clause  a  verdict  In  favor  of  Mrs. 
Thomas  is  authorized  If  the  jury  believed  the 
telephone  stock  was  her  separate  property, 
and  the  defendant  knew  that  fact  and  con- 
verted the  same  to  its  own  use  In  the  sec- 
ond clause  a  verdict  In  favor  of  Mrs.  Thom- 
as was  authorized  In  the  event  the  Jury  be- 
lieved she  had,  at  the  time  of  the  sale  of  the 
stock  under  the  defendant's  execution,  con- 
tracted and  agreed  to  sell  said  stock,  and 
would  have  sold  the  same,  as  set  forth  in  her 
petition,  for  the  hotel  in  Arkansas  but  for 
the  levy  and  sale  of  said  stock  under  said 
execution,  etc.  In  this  clause  of  the  charge 
the  Jury  was  not  required  to  find  thot  the 
stock  was  Mrs.  Thomas'  separate  property. 
This  was  error.  In  no  event,  under  the 
pleading^  and  evidence,  was  Mrs.  Thomas  en- 
titled to  recover,  unless  the  telephone  stock 
was  her  separate  property.  But  It  is  Insist- 
ed by  appellee  that  the  evidence  shows  be- 
yond controversy  that  said  stock  was  the 
separate  property  of  Mrs.  Thomas,  and  that 
the  court  would  have  been  Justified  in  di- 
rectly Instructing  the  Jury  to  that  effect. 
Therefore  the  error- pointed  out  in  the  clause 
of  the  charge  under  consideration  is  im- 
material. In  this  view  we  do  not  concur. 
We  do  not  think  the  evidence  was  of  such  a 
conclusive  character  as  that  the  court  would 
have  been  warranted  in  holding,  as  a  mat- 
ter of  law,  that  the  said  stock  was  in  fact 
the  separate  property  of  Mrs.  Thomas,  and 
not  the  community  property  of  herself  and 
husband.  To  have  authorized  a  withdrawal 
of  the  question. from  the  Jury  the  evidence 
must  have  conclusively  established  her  sep- 
arate and  individual  ownership  of  the  stock. 
It  has  been  repeatedly  held  that,  unless  the 
evidence  is  of  such  a  character  that  there  is 
no  room  for  ordinary  minds  to  differ  as  to 
the  conclusion  to  be  drawn  from  it,  the  ques- 
tions involved  must  be  submitted  to  the  jury 
for  their  determination.  Without  detailing 
them  we  are  of  the  opinion  that  the  facts 
and  circumstances  in  evidence,  bearing  upon  . 


Digitized  by 


Google 


Tex.) 


FIRST  NAT.  BANK  v.  THOMAS. 


225 


the  qnestlon  as  to  whether  or  not  the  tele- 
phone stodt  Involved  In  this  controverey  was 
the  separate  property  ot  Mrs.  Thomas,  re- 
quired the  submission  of  that  Issue  fo  the 
Jury.  Lee  v.  Railway  Co.,  89  Tex.  688,  86 
S.  W.  63;  Mynnlng  v.  Railway  Co.,  64  Midi. 
98.  31  N.  W.  147,  8  Am.  St.  Rep.  804. 

It  Is  assigned  that  the  court  erred  in  re- 
fusing to  instruct  the  Jury,  at  the  defend- 
ant's request,  that  the  plaintiff  could  not  re- 
cover because  she  had  not  paid,  or  tendered 
Into  court,  the  amount  of  the  note  for  which 
the  telephone  stock,  sold  and  appropriated  by 
defendant,  was  pledged  to  secure.  There 
was  no  error  In  this  action  of  the  court  Hie 
special  charges  requested  and  refused  would 
have  Instructed  the  Jury,  in  effect,  to  find  for 
defendant  on  the  whole  case  because  no  pay- 
ment, or  tender  of  money  to  pay  the  secured 
note,  had  been  made.  This,  In  our  opinion, 
was  not  the  law  of  the  case.  No  complaint 
la  made  to  the  effect  that  the  Jury  were  In- 
structed that  In  the  event  they  found  for 
plalntur  they  should  allow  and  deduct,  from 
whatever  amount  awarded  her,  the  amount 
of  said  note.  The  special  charges  were  equiv- 
alent to  i)eremptory  Instructions  to  find  for 
defendant  because  of  the  failure  on  plaln- 
tltTs  part  to  pay,  or  tender  payment  of,  the 
note  secured  by  the  stock  and  held  by  de- 
fendant. Whether  or  not  the  defendant  was 
entitled  to  have  the  amount  of  said  note  set 
off  against  any  Judgment  rendered  against  it 
under  the  facts  is  a  question  we  are  not  now 
called  upon  to  decide ;  but,  however  that  may 
be.  It  was  not  essential  to  plalntlflTs  recovery 
that  she  pay  said  note,  or  tender  In  advance 
the  amount  thereof. 

We  are  also  of  the  opinion  the  court  erred 
in  refusing  to  give  the  defendant's  special 
charge  No.  5,  to  the  effect  that  the  bill  of 
sale  executed  by  R.  J.  Thomas  to  his  wife 
In  September,  1904,  upon  Its  face  was  legally 
snfflclent  to  pass  the  title  to  the  telephone 
stock  to  her,  but  that,  If  such  bill  of  sale 
was  made  fraudulently,  for  the  purpose  of 
hindering  and  delaying  the  defendant  bank 
in  the  collection  of  Its  debt,  and  that  such 
fraudulent  purpose  was  known  to  the  plain- 
tiff Mrs.  Thomas  at  the  time  of  such  trans- 
fer, and  was  not  made  In  satisfaction  of  a 
valid  and  subsisting  debt,  said  bill  of  sale 
would  not  pass  the  title  to  said  stock  to 
Mrs.  Thomas.  We  think  the  evidence  called 
for  the  giving  of  this  charge. 

In  addition  to  Its  special  charge  No.  5, 
above  referred  to,  defendant  requested  sev- 
eral special  charges  giving  our  statutory  defi- 
nition of  separate  and  community  property, 
and  In  different  forms  attempting  to  present 
the  rule  requiring  the  wife,  when  her  sepa- 
rate property,  acquired  during  marriage  by 
gift,  has  undergone  various  changes  and 
mutations,  and  a  controversy  arises  as  to 
whether  the  property  last  acquired  was 
separate  or  community  property,  to  trace 
through  all  the  changes  made,  and  clearly 
show  that  such  last-acquired  property  was 
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her  separate  property.  It  Is  probable  that 
none  of  these  charges  are  entirely  free  from 
criticism,  and  that  their  refusal  would  not 
require  a  reversal  of  the  case;  but,  in  view 
of  another  trial,  we  take  occasion  to  say  that 
we  think  the  evidence  was  of  such  a  char- 
acter as  to  require.  In  the  event  of  a  re- 
quest thereof,  the  giving  of  an  appropriate 
instruction  upon  this  feature  of  the  case. 

On  all  questions  of  law  presented  in  the . 
briefs,  except  as  otherwise  indicated  in  this 
opinion,  we  rule  against  appellant  upon  them. 

For  the  errors  pointed  out,  the  Judgment 
Is  reversed  and  the  cause  remanded. 

On  Rehearing. 

It  Is  insisted  In  this  motion  that  we  were 
In  error  In  stating  in  our  original  opinloni  In 
the  discussion  of  the  assignment  attacking 
the  trial  court's  action  in  quashing  the  dep- 
osition of  the  witness  Redburn,  that  coun- 
sel for  the  defendant,  in  reply  to  the  re- 
marks of  the  court  that  be  was  of  opinion 
that,  if  defendant  desired  to  retake  the  dep- 
osition of  said  witness,  he  should  propound 
other  Interrt^atorles  to  him,  and  serve  no- 
tice thereof  upon  the  plaintiff,  stated  that 
he  did  not  so  understand  the  law,  and  that 
he  proposed  to  have  the  answers  of  the  wit- 
ness retaken  upon  the  original  direct  and 
cross-interrogatories  on  file,  without  further 
notice,  and  that  he  proceeded  to  do  so;  that 
as  a  matter  of  fact  the  deposition  of  said 
witness  was  retaken  on  copies  of  said  orig- 
inal direct  and  cross-interrogatories.  The 
bill  of  exception  reserved  to  the  court's  ac- 
tion. In  suppressing  the  deposition  Is  very 
long,  and  probably  contradictory  on  this 
point  It  contains  a  copy  of  the  plalntlCTs 
motion  to  quash  said  deposition,  in  which 
motion  it  Is  stated  that  the  deposition  was 
retaken  upon  copies  of  the  original  direct 
and  cross-interrogatories,  but  the  bill  fur- 
ther recites  that  "counsel  for  defendant  stat- 
ed that  he  did  not  understand  that  the  law 
required  him  to  propound  other  or  new  in- 
terrogatories to  said  witness,  but  that  In  bis 
view  of  the  law  he  had  the  right  to  take 
out  a  commission  upon  the  interrogatories, 
direct  and  cross,  which  were  already  on  file, 
♦  *  *  and  that  he  proposed  to  taS;e  out 
said  commission  on  said  direct  and  cross-in- 
terrogatories to  retake  said  witness'  deposi- 
tion." The  biU  of  exceptions  further  recites 
that  "thereafter,  on  the  29th  day  of  January, 
1908,  counsel  for  the  defendant  applied  to 
the  clerk  of  the  court  in  which  this  cause 
was  then  pending  for  a  new  commission  to 
take  the  deposition  of  said  Redburn  upon  the 
direct  and  cross-interrogatories,  a  copy  of 
which  is  herein  set  out,  and  said  commission 
was  duly  issued  on  said  date  with  said 
direct  and  cross-interrogatories  attached." 
(Italics  ours).  But,  conceding  that  the  depo- 
sition of  the  witness  was  retaken  upon  copies 
of  the  original  direct  and  cross-interroga- 
tories on  file,  we  see  no  good  reason,  be- 
cause of  that  fact,  to  change  the  views  here- 
tofore expressed  in  reference  to  the  law  up- 
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on  the  question  inTOlved.  Whether  the  dep- 
osltl<Hi  was  retaken  npon  the  original  direct 
and  crOBS-interrogntorles  or  copies,  we  think 
the  case  is  distinguishable  on  the  otlier  facta 
from  the  case  of  Boone  v.  Miller,  73  Tex.  557, 
11  S.  W.  551,  and  that  there  was  no  revers- 
ible error  In  quashing  the  deposition. 
The  motion  for  rehearing  is  overruled. 


WESTERN  UNION  TELEGRAPH  CX).  v. 

POWELL,  t 

(Court  ot  Civil  Appeals  of  Texas.     March  17, 

1909.     Rehearing  Denied  April  14,  1909.) 

1.  Telegraphs  and  Telephones  (S  67*)  — 
nondelivebt  of  messages— damages. 

A  message  requesting  the  sendee  to  meet 
the  sender  and  his  wife  at  a  station  was  notice 
to  the  telegraph  company  that  the  purpose  of  the 
message  was  to  have  the  father  of  plaintiff's 
wife  meet  the  sender  and  wife  at  the  station, 
and  that  the  wife  was  ilL  It  also  knew  that 
it  was  stormy.  It  failed  to  deliver  the  message, 
requiring  the  sender  to  hire  a  livery  to  take 
his  wife  to  her  father's  home.  Held,  that  the 
company  was  liable  for  the  injuries  sustained 
by  the  sender  and  bis  wife  from  the  inclement 
weather  as  the  proximate  result  of  the  failure 
to  deliver  the  message. 

[Ed.  Note.— For  other  cases,  see  Telegraphs 
and  Telephones,  Cent.  Dig.  f  67;  Dec.  Dig.  { 
67.»] 

2.  TELEQBAFHB  AND  TELEPHONES  (§  65*)  — 
NONDELIVERT  OF  MESSAGE  —  AOTIO N— PETI- 
TION—EVIDENCE. 

Where  the  petition  in  an  action  for  the 
nondelivery  of  a  message,  requesting  the  sendee 
to  meet  sender  and  his  wife  at  a  station,  al- 
leged that  the  company's  agent  was  informed 
that  the  sender  and  his  wife  were  on  their 
way  to  the  home  of  the  sendee,  who  was  the 
father  of  the  wife ;  that  the  wife  was  sick ; 
tliat  it  was  desired  that  the  sendee  should  meet 
them  at  the  station  with  a  conveyance,  etc. — 
it  was  competent  to  show  that  the  sendee  knew 
from  a  letter  received  from  the  sender's  wife 
that  she  had  been  sick,  and  that  he  was  ex- 
pecting a  message  notifying  him  to  meet  the 
sender  and  his  wife,  and  that,  had  he  received 
the  message,  tie  would  have  met  them  with  a 
suitable  conveyance. 

[Ed.  Note. — For  other  cases,  see  Telegraphs 
and  Telephones,  Dec  Dig.  i  65.*] 

3.  Telegraphs  and  Telephones  (S  74*)  — 
Nondelivery  of  Message— Injuries — Con- 
tbibutoky  negligence— instructions. 

An  instruction,  in  an  action  against  a 
telegraph  company  for  nondelivery  of  a  message 
resulting  in  personal  injury  to  the  sender  and 
his  wife,  that,  if  the  conduct  of  the  sender  in 
failing  to  use  ordinary  care  caused  the  injaries 
to  himself  and  wife  complained  of,  the  verdict 
should  l>e  for  the  company  as  to  all  damages 
claimed  for  such  injuries,  though  the  company 
was  negligent,  properly  submitted  the  issue  of 
contributory  negligence. 

[EH.  Note.— For  other  cases,  see  Telegraphs 
and  Telephones,  Dec.  Dig.  {  74.*] 

Appeal  from  District  Coitrt,  Robertaon 
County;   J.  O.  Scott,  Judge. 

Action  by  J.  6.  Powell  against  the  West- 
ern Union  Telegraph  Comi>any.  From  a 
Judgment  for  plaintiff,  defendant  appeals. 
Affirmed. 


L.  A.  Hill,  Geo.  H.  Fearons,  and  N.  L. 
Undsley,  for  aiipellant  Bailey,  Woods  & 
Morehead,  for  appellee. 

RICE,  J.  This  is  a  suit  by  appellee  against 
appellant  for  the  recovery  of  damages  aris- 
ing from  a  failure  to  transmit  and  deliver 
the  following  telegram:  "Hempstead,  Texas, 
Nov.  18,  190a  F.  B.  Long,  Bremond.  Texas. 
Meet  us  at  350  p.  m.  OUle  very  sick.  J.  G. 
Powell."  It  was  alleged:  That  plaintiff  paid 
the  customary  toll  thereon,  informing  the 
agent  that  the  said  Long  was  then  living  In 
the  town  of  Bremond,  and  that  he  and  his 
wife,  who  was  sick,  were  then  on  their  way 
to  Bremond,  and  that  he  desired  said  Long 
to  meet  both  himself  and  wife  at  the  depot 
with  a  conveyance  to  take  them  to  bis  home. 
That  about  a  month  before  that  time  hia 
wife  had  undergone  a  serious  operation,  from 
which  she  was  convalescing,  and  that  on  tbe 
morning  of  November  18th,  the  weather  be- 
ing pleasant,  he  started  with  his  wife  from 
Houston,  where  he  then  resided,  via  the 
Houston  ft  Texas  Central  Railway  to  Bre- 
mond, Tex.,  to  visit  ber  parents,  said  Long 
being  her  father.  That,  before  reaching 
Hempstead,  the  weather  turned  cold,  a  wet 
norther  having  set  in,  which  cansed  the  send- 
ing of  said  telegram.  That,  after  the  deliv- 
ery of  said  telegram  to  appellant's  agent  at 
Hempstead,  plaintiff  and  wife  continued  their 
Journey  to  Bremond,  where  they  arrived  the 
same  afternoon,  at  which  time  it  was  very 
cold  and  raining.  That  after  waiting  a  rea- 
sonable length  of  time  at  the  Station,  expect- 
ing Mr.  Long  to  come  for  them,  he  asked  the 
agent  if  his  telegram  had  been  delivered  to 
said  Long,  and  was  informed  by  him  that  no 
such  telegram  had  been  received,  whereupon 
he  went  out  through  the  rain  to  a  livery 
stable,  a  distance  of  some  200  yards  away, 
to  procure  a  conveyance  for  himself  and  wife, 
but,  finding  no  one  at  the  stable,  returned  to 
the  depot,  after  which  he  made  a  second  trip 
to  the  stable,  and  Anally  obtained  a  convey- 
ance with  which  he  took  his  wife  to  the  resi- 
dence of  her  father,  some  quarter  of  a  mile 
distant  from  the  depot.  That  more  than  an 
hour  elapsed  from  their  arrival  at  the  depot 
until  they  reached  the  residence  of  said  Long. 
That,  by  reason  of  the  failure  of  the  defend- 
ant to  transmit  and  deliver  said  message, 
the  said  Long  failed  to  meet  them,  whereby 
plaintiff  himself,  in  the  effort  to  secure  a  con- 
veyance, became  wet  on  account  of  tbe  ex- 
posure to  the  rain  then  falling,  and  that  his 
wife  was  compelled  to  remain  in  the  wait- 
ing room  during  the  interim,  she  being  weak 
from  her  recent  severe  illness,  and  that  while 
waiting  In  said  depot  she  became  very  cold 
and  fatigued  from  having  to  sit  up  In  said 
room,  there  being  no  place  where  she  could 
lie  down,  and  that,  on  acoonnt  of  the  exxms- 
ure.  she  became  wet,  contracted  a  severe  cold. 


•For  other  eaaei  lea  lama  topic  and  section  KDHBBR  In  Dee.  *  Am.  Diss.  IMQf  to  date,  tt  Reporter  Indezee 
t  Writ  ot  error  denied  by  Supreme  Court  Hay  19,  IMt. 
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and  la  grippe,  and  again  suffered  pain  from 
tbe  parts  affected  by  tbe  operation  she  had 
recently  ondergone,  and  from  all  of  wlilcb 
she  was  made  sick  and  confined  to  her  room 
for  several  weeks,  to  plaintiff's  damage  $750. 
Plaintiff  farther  alleged  that  while  oat 
searching  for  said  conveyance  he  became  wet 
and  chilled  from  said  exposure,  contracted  a 
severe  cold,  which  developed  into  la  grippe 
and  rheumatism,  and  for  a  month  thereafter 
was  confined  to  his  bed,  suffering  Intense- 
ly therefrom,  and  has  ever  since  continually 
snffered,  to  his  damage  In  the  sum  of  $800. 
It  is  alleged  that  he  was  a  physician,  capa- 
ble of  earning  and  was  earning  the  sum  of 
$200  per  month,  and  that  because  of  said 
injuries  he  lost  two  months'  time,  to  his 
farther  damage  in  the  sum  of  $400 ;  that  dur- 
ing the  sickness  of  himself  and  wife  he  was 
compelled  to  erpend  the  further  sum  of 
$49.50  for  medicines,  for  all  of  which  sums, 
together  with  25  cents  paid  for  said  message, 
plaintiff  sued.  The  defendant  answered  by 
exceptions,  general  denial,  and  specially  that 
said  Long  resided  in  tbe  country  about  10 
miles  from  Bremond,  and  had  so  resided  for 
many  years,  and  that  said  fact  was  well 
known,  and  that,  if  said  Long  then  resided  in 
Bremond,  he  had  recently  removed  there, 
and  the  fact  of  his  removal  was  not  known  or 
if  known  was  only  known  to  a  very  few  peo- 
ple in  tbe  town  of  Bremond,  and  likewise 
pleaded  its  rules  and  regulations  concerning 
delivery  of  messages,  beyond  one-hnlf  mile 
limits  of  Its  office ;  further,  that,  on  the  ar- 
rival of  said  message,  Inquiry  was  made  and 
answer  given  that  Long  lived  10  miles  in 
tbe  country,  and  thereupon  its  operator  sent 
a  service  message  to  its  Hempstead  office, 
notifying  It  that  said  message  was  undeliv- 
ered, as  said  Long  lived  in  the  country.  De- 
fendant further  answered  that  plaintiff's 
telegram  by  its  language  did  not  put  defend- 
ant upon  notice  that  plaintiff  or  "OUle"  were 
traveling  upon  a  railroad  train,  or  on  what 
railroad  they  were  traveling,  and  that  no 
such  damages  as  alleged  by  plaintiff  were  In 
contemplation  of  the  parties  at  the  time  of 
making  said  contract  Defendant  also  plead- 
ed that  plaintiff  was  guilty  of  contributory 
negligence  in  not  going  to  a  nearby  hotel, 
and  In  falling  to  Inform  Its  agent  of  tbe  fact 
that  he  wanted  a  buggy,  who,  if  he  had  done 
so,  would  have  procured  one  for  him;  and, 
fmther,  that  plaintiff  was  guilty  of  contribu- 
tory negligence  in  voluntarily  going  out  In 
the  rain  and  exposing  himself  in  an  effort  to 
secure  a  baggy.  GThere  was  a  Jury  trial,  re- 
snltlng  In  a  verdict  and  Judgment  for  the 
plalntUf  for  the  sum  of  $750,  from  which 
this  appeal  is  prosecuted.  The  facts  proven, 
as  shown  by  the  record,  sustain  the  aver- 
ments of  the  petition. 

Appellant's  first,  second,  third,  fourth,  and 
fifth  assignments  of  error  are  predicated  up- 
on the  supposed  error  of  the  court  In  giving 
the  following  charge  to  the  Jury,  to  wit: 
"Ton  are  farther  instructed  that  If  you  be- 


lieve from  a  preponderance  of  the  testimony 
that  plaintiff  delivered  to  defendant's  agent 
at  Hempstead,  Tex.,  on  or  about  the  date  al- 
leged in  the  petition,  a  telegram  in  terms 
substantially  as  alleged  In  his  petition,  and 
you  further  believe  that  at  the  time  of  such 
delivery  to  said  agent  at  Hempstead  plain- 
tiff advised  and  informed  said  agent  that  the 
purpose  of  such  telegram  was  to  have  the 
said  Long  to  meet  himself,  as  well  as  his 
wife,  at  the  depot  in  Bremond,  Tex.,  and  yoa 
further  believe  that  said  defendant  failed 
to  use  ordinary  care  in  the  transmission  and 
delivery  of  said  telegram,  and  that  plaintiff 
was  not  guilty  of  contributory  negligence,  as 
those  terms  are  hereinbefore  defined  to  you, 
and  yoa  farther  believe  that  the  injuries  or 
damages  complained  of  by  plaintiff,  If  any, 
were  the  proximate  result  of  tbe  negligence 
of  defendant,  if  any,  you  will  find  for  the 
plaintiff,  and  assess  his  damages  in  such  sum 
as  if  paid  now  will  reasonably  compensate 
him  for  the  physical  suffering  of  himself  and 
wife,  if  any  you  believe  they  suffered  because 
of  tbe  failure  to  transmit  and  deliver  said 
telegram,  for  such  loss  of  time,  if  any,  as  you 
believe  plaintiff  sustained  by  reason  thereof, 
for  such  expense,  if  any,  for  medicines  for 
himself  and  wife  by  reason  of  such  failure, 
if  failure  you  believe  there  was,  and  for  the 
sum  of  25  cents  paid  for  such  telegram,  but 
in  this  connection  you  are  charged  to  exclude 
all  other  elements  of  damages  from  your  con- 
sideration than  those  hereinabove  enumerat- 
ed, and  also  limiting  your  consideration  of 
damages  or  Injuries,  If  any,  to  those  which 
you  believe  from  tbe  evidence  to  have  result- 
ed proximately  from  the  defendant's  negli- 
gence, if  you  believe  It  was  negligent,  as  sub- 
mitted in  this  charge.  You  are  also  Instruct- 
ed that  unless  you  believe  from  a  preponder- 
ance of  the  testimony  that  plaintiff  advised 
and  informed  defendant's  agent  at  Hemp- 
stead that  the  purpose  of  said  telegram  was 
to  have  said  Long  meet  himself,  as  well  as 
bis  wife,  OUle,  at  Bremond,  you  will  not  con- 
sider any  injuries  you  may  believe  be  suf- 
fered or  sustained  by  reason  of  his  own  phys- 
ical or  mental  suffering,  or  loss  of  time  or 
expenses  for  medicine  for  himself,  if  any, 
but  you  will  only  consider  such  Injuries  or 
suffering.  If  any,  of  his  wife,  and  such  mon- 
ey, if  any,  expended  for  medicine  for  his 
wife,  which  was  the  proximate  result  of  the 
negligence,  if  any,  of  defendant  in  the  trans- 
mission and  delivery  of  said  telegram,  and 
the  price  paid  for  said  telegram."  Appellant 
assails  this  charge  so  far  as  it  authorizes  a 
recovery  on  the  part  of  plaintiff  himself  for 
injuries  suffered  by  him,  because  it  contends 
that  no  notice  was  givm  to  It,  either  In  the 
telegram  or  otherwise,  that  any  such  dam- 
age as  sued  for  would  result  to  plaintiff  from 
a  breach  of  said  contract;  nor  that  such 
damages  as  named  In  said  charge  were  in 
contemplation  of  the  parties  at  the  time  of 
the  making  of  said  contract    The  telegram 
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itself  shows  tbat  Long  was  requested  to 
"meet  us,"  evidently  meaning  both  plaintiff 
and  his  wife.  Plaintiff  testified  that  he  sent 
the  telegram  from  Hempstead,  and  at  the 
time  he  handed  same  to  the  operator  he  asked 
him  if  he  could  get  the  message  through  Im- 
mediately, telling  him  that  his  wife  was  sick, 
and  tbat  he  wanted  her  father  to  meet  her 
at  the  train,  to  which  be  replied  tbat  "be 
could  get  it  tbrough."  "Tbat  I  said  in  the 
message  meet  us,  myself  and  wife.  I  think 
my  statement  was  to  meet  us  at  the  train  at 
8:30  that  evening."  It  was  shown  that  the 
weather  was  pleasant  when  they  left  Hous- 
ton, and  that  It  got  cold  and  began  to  rain 
before  reaching  Hempstead.  From  this  it 
clearly  appears  tbat  the  company  at  the  time 
of  the  receipt  of  the  message  understood  both 
from  the  message  Itself,  as  well  as  from  the 
statement  of  the  plaintiff,  that  the  purpose 
of  sending  it  was  to  have  said  Long,  the  fa- 
ther of  plaintiff's  wife,  to  meet  them  at  the 
depot  The  operator  was  informed  tbat  bis 
wife  at  that  time  was  sick,  and  it  further 
appears  from  the  testimony  of  the  operator 
,tbat  be  understood  tbat  Powell  was  accom- 
panying bis  wife  on  the  train,  which  would 
reach  Bremond  at  3:30  that  afternoon. 

Appellant,  It  seems  to  us,  is  liable  for  such 
damages  as  might  reasonably  have  been  an- 
ticipated would  have  resulted  from  a  failure 
of  plaintiff's  father  to  meet  them  at  the 
train.  It  had  notice  of  the  fact  tbat  it  was 
then  cold  and  raining,  and  that  plaintiff's 
wife  was  sick.  Certainly  It  was  within  the 
contemplation  of  the  parties  to  the  contract 
tbat  In  the  event  of  a  failure  to  transmit  and 
deliver  the  telegram  plaintiff  would  under- 
take to  do  what  any  reasonable  man  would 
do  under  the  same  or  similar  circumstances; 
that  Is,  to  go  to  the  livery  stable  for  the  pur- 
pose of  obtaining  a  conveyance  to  take  bis 
wife  to  her  father's  home.  He  could  not 
remain  in  the  depot  with  bis  sick  wife,  and, 
if  In  taking  her  to  her  father's  home  he  and 
she  suffered  Injuries  from  the  inclement 
weather  then  prevailing,  the  same  were  such 
damages  as  could  be  recovered,  because  they 
we»e  the  proximate  result  of  such  failure  of 
duty  on  the  part  of  defendant  Western  Un- 
ion Tel.  Co.  V.  Campbell,  36  Tex.  ClT.  App. 
276,  81  S.  W.  580;  Western  Union  Tel.  Co. 
V.  Karr,  5  Tex.  Civ.  App.  60,  24  8.  W.  302; 
Western  Union  Tel.  Co.  v.  Pruett  (Tex.  Civ. 
App.)  35  8.  W.  78.  See,  also,  27  Am.  &  Eng. 
Ency.  Law  (2d  Bd.)  p.  1059.  The  charge 
complained  of  was,  we  think,  a  clear  and 
pertinent  applloatlon  of  the  law  to  the  facts 
of  the  case,  and  directly  instructed  the  jury 
tbat  plaintiff  himself  could  recover  nothing 
for  his  individual  injuries  unless  it  was 
shown  tbat  defendant's  agent  was  informed 
by  him  tbat  the  purpose  of  the  telegram  was 
to  have  said  Long  meet  himself  as  well  as 


his  wife.  We  tlierefore  overrule  these  as- 
signments. 

We  overrule  the  sixth  and  seventh  assign- 
ments, because  we  think  tbat  under  the  al- 
legations of  the  petition  It  was  competent 
to  show  that  Long  knew  from  a  letter  re- 
ceived from  bis  daughter  tbat  she  bad  been 
sick,  and  was  expecting  a  telegram  notifying 
him  to  meet  plaintiff  and  bis  wife,  and  that 
bad  he  received  said  telegram,  he  would 
have  known  on  which  train  to  have  met 
them,  and  tbat  he  would  have  met  them 
with  a  suitable  conveyance,  and  have  brought 
sufficient  wraps  for  their  comfort 

By  Its  eighth  and  ninth  assignments  ap- 
pellant urges  tbat  plaintiff  was  guilty  of 
contributory  negligence  in  falling  to  advise 
its  agent  upon  his  arrival  at  Bremond  that 
It  was  necessary  for  him  to  obtain  a. -convey- 
ance, urging  that,  if  he  had  done  so,  said 
agent  would  have  caused  its  porter  to  pro- 
cure a  conveyance  to  take  bis  wife  to  her 
father's,  and  also  urging  that  plaintiff  was 
guilty  of  contributory  negligence  in  failing 
to  take  his  wife  to  the  (3ottage  Hotel,  near 
by  the  depot  where  he  could  have  gotten 
some  one  to  go  for  such  conveyance,  there- 
by preventing  the  injuries  complained  of. 
The  court  in  this  connection  gave  tbe  fol- 
lowing charge:  "If  you  believe  from  the 
evidence  that  plaintiff  went  out  in  the  rain 
and  exposed  himself  to  the  weather  after 
reaching  Bremond,  and  procured  a  buggy 
and  drove  with  bis  wife  to  the  bouse  of  said 
Long,  and  you  further  believe  that  such  con- 
duct or  any  other  conduct  on  the  part  of 
plaintiff  caused  or  contributed  to  cause  his 
own  or  his  wife's  sickness  and  suffering,  aB 
alleged  in  his.  petition,  and  you  further  be- 
lieve that  such  conduct  on  the  part  of 
plaintiff  was  a  failure  on  his  part  to  use  or- 
dinary care,  as  that  term  has  been  herein- 
before defined  to  you,  yon  will  find  for  de- 
fendant as  to  all  damages  claimed  for  In- 
juries and  suffering  of  either  himself  or 
wife,  and  all  moneys  expended  for  medicines 
for  either  liimself  or  wife,  and  for  loss  of 
time,  although  you  may  believe  defendant 
was  guilty  of  negligence  in  the  transmission 
and  delivery  of  said  telegram."  The  ques- 
tion of  contributory  negligence  Is  one  of 
fact  and  not  of  law,  and  we  think  was  fully 
submitted  to  the  jury  by  the  above  charge, 
and  this  issue  was  determined  by  their 
verdict  against  appellant  We  therefore 
overrule  these  assignments. 

Tbe  remaining  assignments  relate  to  ques- 
tions that  have  been  previously  discussed 
and  determined  adversely  to  appellant,  for 
which  reason  we  deem  It  imnecessary  to  far- 
ther consider  them. 

Finding  no  reversible  error  in  the  record. 
the  judgment  of  the  court  below  Is  affirmed. 

Affirmed. 
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BRANT  T.  LAMB  et  mL 
(Conrt  of  Giyll  Appeals  of  Tbzaa.     Jan.  80, 

1900.     Rehearing  Denied  March  18>  1900.) 
L  Chattel    Mobtoaoes    (S    261*)— Fobeclo- 

BCBX  SaJUD— PUSERCK  OV  PBOFKBTT— NXCK8- 

fllTY. 

Where  the  owner  of  property  gave  a  trust 
deed  thereon  to  aecare  payment  of  notes  with 
power  in  a  tmstee  to  foreclose  by  sale,  the 
mere  fact  that  the  property  when  sold  by  the 
tmstee  was  in  the  possession  of  a  sheriff  did 
not  preTent  a  passing  of  the  general  title  re- 
maining in  the  owner  to  the  parchaaer  where 
delivery  was  not  a  condition  precedent  to  the 
sale,  and  tiie  lien  of  the  trust  deed  was  merged 
in  the  sale;  the  purchaser  taking  subject  to 
the  sheriffs  right  of  possession. 

[Bd.  Note.— For  other  cases,  see  Chattel  Mort- 
wges.  Cent.  Dig.  g  537 ;  Dec.  Dig.  f  261.*] 
2.  Vbiwi*  (I  26«)— Nonresidents. 

Where  plaintiff  sued  the  maker  on  a  note 
and  to  foreclose  a  trust  deed  on  property  given 
to  secure  it,  joining  as  defendants  the  resi- 
dents of  another  county,  one  of  whom  had 
bought  the  property  at  a  sheriff's  sale,  and  the 
other  who  liad  bought  it  of  the  pnidiaser  and 
held  it  in  the  county  of  bis  residence,  alleging 
their  conversion  of  the  property,  and  It  appear- 
ed that  plaintiff's  lien  had  been  foreclosed  by 
■ale  of  the  property  under  the  tmst  deed,  the 
nonresidents  were  improperly  joined;  plaintiff's 
action  against  them,  if  any,  being  triable  in  the 
court  having  Jurisdiction  of  the  property  and 
of  their  persons. 

[ESd.  Note. — For  other  cases,  see  Venue,  Dec. 
Dig.  f  26w*] 
S.  JlTDOKKNT   (f   118*)— Bt  DErAtn,T— Reuef 

TO  Defenoaht. 

Upon  suit  on  a  note  and  for  foreclosure  of 
a  tmst  deed  given  to  secure  iL  resulting  in 
Judgment  by  default  against  one  defendant,  who 
was  the  maker  of  the  note  and  trust  deed, 
plaintiff  was  entitled  as  against  that  defendant 
to  the  fall  amount  of  the  debt  claimed  on  the 
note  and  to  foreclosure  of  the  trust  deed  as 
prayed,  and,  though  it  appeared  that  the  lien 
had  been  foreclosed  and  the  property  sold  for 
a  certain  amount,  it  was  error  to  grant  a  credit 
for  the  proceeds  of  the  sale  in  favor  of  the 
defendant. 

[Ed.  Note. — For  other  cases,  see  Judgment, 
Cent.  Dig.  i  234;    Dec  Dig.  |  lia*] 

4.  Venue  «  32*)— Change  or  VEKm*— Duty 

TO  Tbanbteb  Cause. 

Where  a  person  had  boaght  property  al- 
leged to  be  worth  $250,  and  subject  to  the  lien 
of  a  trust  deed  at  a  sheriff's  sale,  and  had  sold 
it  to  another,  who  had  taken  it  to  his  resi- 
dence in  another  eonnty,  and  they  were  sued  by 
the  lienor  for  conversion,  in  the  wrong  county, 
npon  sustaining  their  pleas  of  privilege  to  be 
sned  in  another  county,  the  court  should  have 
transferred  the  cause  as  against  them  to  the 
county  court  of  the  county  where  the  prwerty 
was  taken  under  Oen.  Laws  1907,  p.  248,  c. 
133k  providing  that,  upon  sustaining  such  a 
plea,  the  court  shall  order  the  venue  to  be 
changed  to  the  proper  court  of  the  county  hav- 
ing Jurisdiction  of  the  parties  and  the  cause. 

[Ed.  Note.— For  other  cases,  see  Venue,  Dec. 
Dig.  {  82.»] 

Error  from  Jack  County  Conrt;  Sil  Stark. 
Jndge. 

Actton  by  D.  C.  Brant  against  J.  T.  Lane 
and  others.  From  the  Judgment,  plaintiff 
brings  error.  Reversed  and  remanded,  with 
directions. 


Sporer  &  McGlore,  for  plaintiff  In  error. 
Nicholson  &  Fitzgerald,  for  defendants  In 
error. 

CONNER,  0.  J.  Plaintiff  in  error  instltnt> 
ed  this  salt  against  J.  T.  Lane  upon  a  prom- 
issory note  for  $360  and  to  foreclose  a  lien, 
evidenced  by  a  trust  deed  which  had  been 
duly  recorded  In  Jack  county,  upon  two 
mules,  in  which  It  was  alleged  defendants  In 
error  Webb  and  Rhoades  were  asserting  some 
kind  of  right.  Webb,  among  other  things, 
answered  that  the  plaintiff's  Hen  bad  been 
foreclosed  by  a  sale  of  the  mules  to  plaintiff 
by  virtue  of  the  power  given  in  the  trust 
deed;  that  the  sole  purpose  of  the  assertion 
of  the  lien  was  to  improperly  give  the  county 
court  of  Jack  county  Jurisdiction  over  his 
person ;  that  he,  Webb,  had  bought  the  mules 
at  a  sale  by  the  sheriff  of  Parker  cotmty,  in 
whose  possession  the  mules  were  at  the  time 
of  plaintiff's  said  purchase  by  virtue  of  pro- 
cess against  J.  T.  Lane,  and  he,  Webb,  plead- 
ed to  the  Jurisdiction  of  the  court  over  his 
person  and  asserted  Ills  privilege  of  l)elng 
sued  in  Parker  county,  where  he  resided. 
Defendant  Rhoades  answered  substantially 
as  Webb,  and,  further,  that  he  had  purchased 
the  mules  from  Webb  after  the  sheriff's  sale, 
and  urged  his  privilege  of  being  sued  In  Har- 
deman county,  where  he  resided.  The  trial 
was  before  the  court  without  a  Jury,  and 
Judgment  was  rendered  in  plaintiff's  favor 
against  J.  T.  Lane,  who  made  default,  for 
the  amount  sued  for,  less  the  sum  of  $150, 
the  amount  of  plaintiff's  bid  at  the  sale  and 
purchase  under  the  trust  deed,  add  In  favor 
of  Webb  and  Rhoades  on  their  pleas  of  Juris- 
diction and  of  privilege.' 

There  is  no  statement  of  facts,  but  we 
quote  the  court's  findings,  which  are  as 
follows; 

"(1)  I  find  that  at  the  date  of  the  institu- 
tion of  this  suit,  and  also  at  this  time,  J.  W. 
Webb  was  a  resident  citizen  of  Parker  coun- 
ty, Tex.,  and  that  Mathle  D.  Rhoades  is  now 
a  resident  citizen  of  Hardeman  county,  Tex., 
and  was  at  the  date  of  this  suit  a  resident 
citizen  of  Parker  county,  Tex. 

"(2)  I  find  that  on  February  6,  1907,  J.  T. 
Lane  executed  and  delivered  to  plaintiff,  D. 
C.  Brant,  his  promissory  note  for  $350,  draw- 
ing Interest  at  the  rate  of  10  per  cent  per 
annum  from  date  until  paid,  said  note  being 
due  on  or  before  November  1,  1907,  and  at 
the  same  time,  in  order  to  secure  payment 
of  said  above  note,  J.  T.  Lane  made  and  exe- 
cuted to  D.  C.  Brant  a  chattel  mortgage  on 
the  following  property:  One  pair  of  work 
mules,  one  of  which  was  a  black  horse  mule 
9  or  10  years  old  and  about  15  hands  high, 
and  the  other  a  bay  mare  mule  about  8  years 
old  and  16  hands  high,  also  one  two  horse 
wagon  and  set  of  harness,  one  gray  pony 
mare  and  a  one-fourth  Interest  in  crop  of 
cotton  grown  on  the  K.  B.  Moore  farm,  all 
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of  said  property  being  Bituated  In  Jack  coun- 
ty, Tex. — that  Bald  mortgage  empowered 
trustee,  at  request  of  D.  C.  Brant,  to  sell  and 
foreclose  lien  out  of  court  by  duly  and  legal- 
ly adverttslng  according  to  law;  that  said 
mortgage  was  duly  filed  for  registration  In 
Jack  county,  Tex.,  on  March  21,  1907. 

"(3)  I  find  that  on  the  18th  day  of  No- 
vember, A.  D.  1807,  after  due  and  legal  no- 
tice had  been  given,  plaintiff  foreclosed  the 
above-described  chattel  mortgage  out  of  court 
according  to  terms  of  same,  and  caused  to  be 
sold  by  the  trustee  named  Id  said  chattel 
mortgage  by  and  with  the  consent  of  the 
said  J.  T.  Lane  all  of  the  property  mentioned 
and  described  in  said  mortgage  at  the  court- 
house door  in  Jacksboro,  Jack  county,  Tex., 
to  the  highest  and  best  bidder,  and  that 
plaintiff  became  the  purchaser  of  all  of  said 
property  at  said  sale;  that  all  the  property 
except  the  field  of  cotton  and  the  mules  were 
present  at  said  sale ;  that  the  cotton  was  un- 
gathered  and  in  the  field  near  Gibtown,  Jack 
county,  Tex.,  and  at  the  time  of  sale  said 
mules  were  in  Parker  county,  in  the  posses- 
sion of  the  sheriff  of  the  last-named  county, 
and  all  of  which  was  well  knovra  to  plain- 
tiff, D.  C.  Brant,  at  the  time  of  sale,  said 
possession  of  sheriff  being  without  consent 
Of  D.  C  Brant 

"(4)  I  find  that  on  the  ISth  day  of  Novem- 
ber, 1907,  the  note  in  suit  was  credited  with 
the  proceeds  of  the  foreclosure  sale,  except 
the  amount  for  which  said  mules  were  sold ; 
that  same  was  as  follows:  Wagon  and  har- 
ness, $39 ;  gray  pony,  $27 ;  cotton,  $30 ;  cotton, 
$24— that  plaintiff  D.  C.  Brant  took  posses- 
sion of  all  property,  exc^t  the  mules  afore- 
said. 

"(6)  I  find  that  said  mules  were  sold  to 
plaintiff,  D.  G.  Brant,  at  same  time  the  oth- 
er property  mentioned  In  said  mortgage  was 
Bold,  and  In  the  same  way,  and  the  price  paid 
therefor  was  $150,  and  that  said  mules  were 
worth  on  the  market  $200. 

"(8)  I  find  that  after  the  foreclosure  sale 
of  said  property  in  Jack  county,  Tex.,  as 
aforesaid,  the  said  J.  W.  Webb  purchased 
said  mules  at  Weatherford,  in  Parker  coun- 
ty, Tex.,  at  a  sale  by  the  sheriff  of  said  coun- 
ty, Tex.,  for  the  sum  of  $160;  that  the  said 
J.  W.  Webb  afterwards  in  said  county  sold 
said  mulea  to  Mathle  D.  Rhoades;  that  said 
Mathle  D.  Rhoades  carried  same  to  his  home 
in  Hardeman  county,  Tex. 

"Conclusions  of  I^aw. 

"(1)  I  find  that  the  foreclosure  sale  under 
the  chattel  mortgage  In  Jack  county,  Tex., 
was  a  legal  sale,  and  that  in  the  purchase 
of  all  property  at  said  sale,  including  the 
mules,  the  plaintiff,  D.  C.  Brant,  became  the 
owner  of  said  property  by  reason  thereof. 

"(2)  I  find  that  J.  T.  Lane  should  have 
credit  on  the  note  in  suit  of  $1S0,  the  pur- 
chase price  of  said  mules;  that  the  said  J. 
T.  Lane  Is  still  Indebted  to  plaintiff,  D.  O. 
Brant,  in  the  sum  of  $112.25,  balance  after 


sale  of  all  property  mentl<med  in  said  mort- 
gage; and  that  this  amount  the  plaintiff,  D 
C.  Brant,  is  entitled  to  his  Judgment  for 
same  against  the  said  Lane  alone. 

"(S)  I  find  that  defendants  J.  W.  Webb 
and  Mathle  D.  Rhoades  are  not  proper  par- 
ties and  are  Improperly  Joined  in  this  suit, 
and  that  this  court  has  no  Jurisdiction  over 
their  persons." 

The  first  assignment  of  error  is  as  follows: 
"The  court  erred  in  holding  that  the  sale  of 
the  said  mules  under  said  chattel  mortgage 
was  a  valid  sale,  and  that  the  plaintiff  in  er- 
ror became  the  owner  of  said  mules  by  rea- 
son of  said  foreclosure."  Under  this  plain- 
tiff in  error  makes  the  following  proposition: 
"As  said  property  was  not  present  at  the  time 
of  said  sale  by  the  trustee  under  said  chattel 
mortgage,  the  sale  was  invalid,  and  no  title 
passed  to  the  plaintiff  by  reason  of  said  sale." 
The  court's  findings  show  that  the  mules 
were  in  possession  of  the  sheriff  of  Parker 
county  at  the  time  plaintiff  purchased  them 
under  the  trust  deed,  and  this  is  the  sole  fact 
relied  upon  in  support  of  the  above  assign- 
ment and  proposition.  But  we  do  not  think 
this  alone  shows  the  invalidity  of  the  sale 
under  the  trust  deed.  Plaintiff  in  error  dtes 
the  case  of  E^ilgbum  v.  Williams  Co.,  114  Ga. 
643,  40  S.  E.  695,  1  U  R.  A.  (N.  S.)  1055,  88 
Am.  St  Rep.  48,  In  which  it  was  held  that  a 
sale  of  chattels  under  a  power  of  sale  in  a 
mortgage  passed  no  title  where  it  was  shown 
that  at  the  time  of  the  sale  the  property  was 
in  the  possession  of  a  sheriff  by  virtue  of  an 
execution  sued  out  by  a  third  party.  The 
decision  proceeded  upon  the  theory  that  the 
sale  under  the  mortgage  was  a  species  of 
foreclosure  of  the  lien,  that  the  property  was 
in  custodla  legls,  and  hence  that  a  foreclosure 
was  unauthorized.  It  Is  to  be  observed,  how- 
ever, that  the  plaintiff  here  presents  no  such 
case  either  by  bis  proposition  or  statement 
Nor  has  the  court  found  beyond  the  mere  fact 
ttiat  the  mulea  were  In  possession  of  the  sher- 
iff at  the  time  of  the  sale  to  plaintiff,  and  no 
evidence  has  been  brought  before  us  from 
which  It  can  be  said  that  the  sheriff's  pos- 
session was  by  virtue  of  any  valid  process, 
thus  leaving  us  to  determine  from  inferences 
only  a  fact  necessary,  as  it  seems  to  us,  to 
fix  the  status  of  the  mules  as  in  custodia 
legis.  The  inferences,  if  any,  are  to  be  in- 
dulged in  favor  of  the  Judgment  and.  If 
necessary  to  our  conclusion,  we  would  per- 
haps be  warranted  in  holding  that  it.  was  not 
shown  on  the  trial  of  this  case  that  the  mulea 
were  in  custodla  legls  at  the  time  of  the  sale 
under  the  trust  deed.  But  we  do  not  care 
to  avoid  the  force  of  the  decision  upon  such 
distinction.  The  opinion  itself — on  Its  own 
facts — ^bas  been  criticised  and  weakened,  we 
think  correctly  so,  by  the  editor  of  the  Law- 
yers' Reports,  Annotated,  In  a  note  to  the 
case  (volume  1,  p.  1055  [N.  S.]),  to  which  we 
refer  for  a  more  extended  discussion.  He  ob- 
serves generally,  after  a  review  of  numerous 
I  authorities,  that:    "As  to  the  sale  of  personal 
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property  In  castody  of  law,  the  weight  of 
aattaorlty,  as  before  stated,  apbolds  the  right 
of  the  owner  to  transfer  It  as  If  It  had  never 
been  taken  from  him,  and  to  pass  title,  sub- 
ject to  the  Incumbrance  arising  through  Hen 
and  custody.  He  cannot,  of  course,  make  an 
actual  delivery  of  the  thing  sold,  because  it 
la  In  the  hands  of  the  law,  but  in  such  case 
symbolical  delivery  will  do,  and  the  title 
goes  to  the  buyer  snbject  to  the  custody.  If 
the  lien  springing  from  the  custody  is  satis- 
fied, the  boyer's  title  becomes  perfect"  Mr. 
TIedeman  In  his  work  on  Sales  (f  84,  p.  107), 
In  discussing  the  subject  of  "transfer  of 
title,"  says,  among  other  things,  that:  "De- 
livery is  not  essential  to  the  transfer  of  title, 
unless  It  be  shown  that  the  parties  did  not 
Intend  to  pass  the  title  before  delivery."  To 
the  same  general  effect  are  the  following  au- 
thorities: Griffin  y.  Chubb,  7  Tex.  613,  614, 
58  Am.  Dec.  85;  Brewer  v.  Blarton  &  Dev- 
ereaux.  66  Tex.  632,  1  S.  W.  672;  Hopkins 
v.  Partridge,  71  Tex.  606,  10  S.  W.  214 ;  Rob- 
ertson V.  Hunt,  77  Tex.  321,  14  8.  W.  68; 
Tbme  ▼.  Dubois,  78  D.  S.  548,  18  U  Ed.  943 ; 
Erwln  V.  Arthur,  61  Mo.  386;  Tandler  v. 
Saunders,  56  Mich.  142,  22  N.  W.  271.  It 
was  expressly  held  in  Gardner  v.  Bunn,  182 
m.  403,  23  N.  B.  1072,  7  L.  R.  A.  729,  that 
an  owner  might  mortgage  personal  property 
at  tlie  time  under  the  levy  of  an  execution. 
To  the  same  effect  Is  the  case  of  Brown  v. 
Allen,  35  Iowa,  309;  Jones  on  Chattel  Mort- 
gages, p.  116.  And  in  the  case  of  Brown  v. 
L,oesch,  8  Ind.  App.  146,  29  N.  B.  451.  it  was 
held  that  an  owner  might  lawfully  sell  chat- 
tels In  the  possession  of  an  officer  by  virtue 
of  an  execution.  It  was  said  that  "the  offi- 
cer, having  made  a  -valid  levy,  has  the  right 
to  retain  possession  and  control  of  the  prop- 
erty for  the  purpose  of  making  it  answer  the 
demand  of  the  writ  His  special  property 
and  right  of  possession  continue  so  long  as 
the  proper^  is  needed  to  satisfy  the  writ 
Freem.  Ex*ns,  H  135,  267,  269.  The  absolute 
title  or  general  property  In  goods  levied  on  by 
virtue  of  a  writ  remains  in  the  owner,  who 
may  sell  them  while  so  in  the  custody  of  the 
sheriff,  such  sale  being  subject  to  the  Hen 
of  the  creditor,  the  execution  plaintiff,  and 
subject  to  the  officer's  special  title  and  right 
to  retain  possession  for  the  purposes  of  the 
writ" 

The  right  of  Lane  to  the  property  in  the 
mules  In  question  was  one  that  would  un- 
doubtedly have  descended  to  bis  heirs  In 
event  of  his  death,  notwithstanding  the  pos- 
session of  the  sheriff  of  Parker  county, 
whether  by  virtue  of  legal  process  or  not,  and 
the  authorities  dted  above  we  think  support 
the  view,  which  we  entertain,  that,  in  the 
absence  of  evidence  showing  that  at  the 
time  of  the  sale  to  plaintiff  in  error  delivery 
was  a  condition  precedent  to  the  sale,  all  the 
title  that  Lane  had  In  and  to  the  mules  pass- 
ed by  virtue  of  the  trustee's  sale  to  plaintiff; 
and  that  hence  the  lien  became  merged  In  the 
final  title  thus  brought  about     True,  this 


title  would  not  avail  plaintiff  to  disturb  the 
officer's  possession,  if  he  had  any  by  virtue 
of  legal  process,  but  if  there  was  a  valid 
levy  and  the  officer  held  possession  by  virtue 
thereof,  such  levy  may  bare  been  abandoned, 
or.  If  the  possession  was  wholly  unauthorized 
or  by  virtue  of  void  process,  we  see  no  reason 
why  plaintiff  by  virtue  of  the  sale  to  him 
might  not  be  permitted  in  any  such  event  to 
assert  his  right  in  the  proper  court  or  even 
after  sale  under  valid  process,  if  any,  to  as- 
sert the  priority.  If  any,  of  his  right  against 
the  purchaser  at  snch  sheriff's  sale.  We  do 
not  And  any  sound  reason  for  holding  that 
the  case  should  be  otherwise  where  the  sale 
is  made  by  virtue  of  an  express  authority 
from  the  owner  to  do  so.  The  authorized 
agent  In  this  case  the  trustee.  Is  not  required, 
as  in  the  case  of  a  sale  by  an  officer  under 
execution,  to  make  delivery  of  the  property, 
and  It  seems  to  us  that  a  sale  by  one  author- 
ized to  make  it  is  just  as  effective  to  pass  the 
title  as  If  the  sale  had  been  made  by  the 
owner.  We  feel  the  more  confirmed  In  the 
view  above  expressed  by  reason  of  the  fur- 
ther fact  that  the  court  finds  that  the  trus- 
tee's sale  was  made  by  and  with  the  consent 
of  J.  T.  Lane,  from  which  in  aid  of  the 
court's  Judgment  we  are  perhaps  authorized 
to  infer  that  Lane  was  present  at  the  time 
and  was  in  effect  a  party  to  the  sale  by  the 
trustee.  If,  therefore,  the  sale  under  consid- 
eration was  regular,  as  the  court  fiuds,  the 
Hen  was  certainly  merged  in  the  sale  and  ti- 
tle to  the  mules  passed  to  plaintiff  in  error; 
for  there  is  nothing  in  the  record  to  show 
that  delivery  of  the  mules  by  Lane  or  the 
trustee  was  a  condition  of  the  sale. 

It  foHows,  we  think,  that  if  at  the  time  of 
the  institution  of  plaintiff's  suit  he  was  with- 
out the  Hen  declared  upon,  and  that,  as  we 
should  impute  from  the  court's  Judgment  and 
findings,  the  assertion  of  the  Hen  was  for  the 
sole  purpose  of  giving  the  county  court  of 
Jack  county  jurisdiction  over  the  persons  of 
Webb  and  Rhoades,  then  Webb  and  Rhoades 
were  properly  given  the  benefit  of  their  pleas 
to  the  jurisdiction  and  of  privilege  to  be 
sued  in  the  counties  of  their  residence,  for  in 
such  case  they  were  not  proper  parties  to 
plaintiffs  suit  against  Lane,  and  his  cause 
of  action  against  Webb  and  Rhoades,  If  any, 
being  altogether  different  from  that  against 
Lane,  must  be  asserted  in  the  proper  court 
having  jurisdiction  over  said  defendants  and 
over  the  subject-matter  of  the  suit 

The  record  sustains  plaintlfTs  further  ob- 
jection to  the  Judgment  to  the  effect  that 
the  court  erred  In  allowing  J.  T.  Lane  a  cred- 
it of  $150  because  Lane  had  filed  no  answer 
asking  for  such  relief.  Upon  the  entry  <3t 
the  Judgment  by  default,  plaintiff  as  against 
Lane  .was  entitled  to  Judgment  for  the 
amount  of  his  debt  with  foreclosure  of  lien, 
as  alleged,  and  to  this  extent  the  Judgment 
must  be  reversed  and  remanded.  In  anoth- 
er respect  also,  we  find  error.    It  seems  un- 
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disputed  from  the  record  tbat  tbe  defendant 
Rhoadefj  now  claims  tbe  mules  In  question 
by  virtue  of  a  purchase  from  Webb,  and  that 
he  took  the  mules  to  Hardeman  county. 
Plaintiff's  cause  of  action  against  Webb  and 
Kfioades  for  the  conversion  of  tbe  mules, 
which  were  alleged  to  be  of  the  value  of 
$205,  Is  therefore  triable  in  the  county  court 
of  Hardeman  county.  Hence  the  court,  upon 
sustaining  the  defendants'  pleas  of  privilege, 
Biiould  have  transferred  the  cause  as  against 
Webb  and  Bhoades  for  the  alleged  conver- 
sion to  the  county  court  of  Hardeman  county, 
as  required  by  the  act  of  the  Thirtieth  Legis- 
lature, approved  April  18,  1907  (see  Gen. 
Laws  1907,  p.  248,  c.  133).  This  act  amends 
the  Revised  Statutes  on  the  subject,  and, 
among  other  things,  expressly  provides: 
"That  whenever  a  plea  of  privilege  to  the 
venue  to  be  sued  In  some  other  county  than 
the  county  in  which  tbe  suit  is  pending 
shall  be  sustained,  that  the  court  shall  order 
the  venue  to  be  changed  to  the  proper  court 
of  the  county  having  Jurisdiction  of  the  par- 
ties and  tbe  cause." 

TTie  Judgment  of  the  court  will  accordingly 
be  reversed,  and  the  cause  remanded,  with 
direction  to  the  county  court  of  Jack  county 
to  enter  Judgment  in  plaintiffs  favor  as 
against  J.  T.  Lane,  as  above  indicated,  with 
stay  or  order  of  sale,  however,  until  the  dis- 
position of  the  cause  against  Webb  and 
Khoades,  and  in  favor  of  Webb  and  Rhoades 
on  their  said  special  pleas,  entering  the  prop- 
er order  of  transfer  as  to  them  to  the  county 
court  of  Hardeman  county.  See  B.  H.  John- 
son, Plaintiff  in  Error,  v.  W.  C.  Lanford  et 
al.,  Defendants  in  Error,  No.  5855  (decided 
by  tbis  court  November  21,  1908),  reported  in 
114  S.  W.  693. 


ALVOBD  NAT.  BANK  v.  WAPLES-PLAT- 

TER  GROCER  CO. 

(Court  of  Civil  Appeals  of  Texas.    Jan.  2,  1909. 

On  Rehearing,  Feb.  27,  1909.) 

1.  Exceptions,  Bill  of  (§  9*)— Natube  and 
Purpose  of  Remedy. 

I'he  ofiice  of  a  bill  of  exceptions  is  to  show 
the  proceedings  of  tbe  court  which  do  not  oth- 
erwise appear  of  record  under  rule  53,  for  the 
government  of  district  and  county  courts  (67  S. 
W.  xxiv),  providing  that  tliere  shnll  be  no  bills 
of  exception  taken  to  the  judgments  of  tlie 
court  rendered  upon  those  matters  which  at  com- 
mon law  constitute  tbe  record  proper  in  the 
case. 

fEd.  Note.— For  other  cases,  see  Exceptions, 
Bill  of.  Cent.  Dig.  i  11 ;    Dec.  Dig.  §  9.^] 

2.  Justices  of  the  Peace  (§  12S*)— Vacation 
FOE  Fbaud — Pboceedings— Questions  Pbb- 
bentablb  afteb  Judgment. 

In  an  action  to  set  aside  a  Justice's  Judg- 
ment in  garnishment  proceedings  for  frand,  the 
question  of  the  validity  of  the  affidavit  for  gar- 
nishment could  not  be  raised  after  judgment 
finding  the  Judgment  based  on  the  affidavit  to 
be  valid. 

[Bd.   Note.— For  other  cases,  see  Justices  of 
the  Peace,  Dec.  Dig.  {  128.»] 


On  Motion  for  Rehearing. 

3.  Justices  of  thx  Pbaok  (1 174*)— Arsweb— 
Constbuction— IssuK  OF  Fact. 

On  appeal  to  the  county  court  in  an  action 
to  vacate  a  justice's  judgment  in  garnishment 
proceedings  for  fraud,  the  only  answer  was  one 
contending  that  the  justice  was  without  Juris- 
diction to  render  tlie  judgment  setting  aside  the 
former  judgment,  anj  that  the  later  judgment 
was  therefore  void,  and  praying  that  the  later 
judgment  be  decreed  of  no  elTect,  and  that  judg- 
ment for  the  plaintifC  in  the  former  suit  be  ren- 
dered for  the  full  amount  of  the  former  judg- 
ment or  the  Justice  be  directed  to  execute  the 
former  judgment  Beld,  that  the  pleading  was 
wholly  in  the  nature  of  a  demurrer,  and  raised 
no  jssue  of  fact,  but  the  county  court  could  only 
decide  whether  the  Justice  as  a  matter  of  law 
had  Jurisdiction  of  the  proceeding  to  vacate  his 
former  judgment 

[Ed.  Note.— For  other  cases,  see  Justices  of 
the  Peace,  Dec  Dig.  {  174.*] 

4.  Justices  of  the  Pkaox  (|  128*)— Judoicent 
—Actions  to  Vacate— Jubisdichoh. 

A  justice  of  the  peace,  where  a  complain- 
ing Judgment  defendant,  by  fraud  of  the  person 
in.  whose  favor  a  Judgment  of  the  justice  was 
rendered,  was  prevented  from  making  his  de- 
fense, has  Jurisdiction  of  a  petition  in  the  na- 
ture of  a  bill  of  review  to  set  aside  the  former 
Judgment  and  hear  the  case  on  the  merits  when 
seasonably  presented ;   Rev.  St  1895,  art.  1651, 

Sermitting  a  Justice  within  10  days  after  ren- 
ering  Judgment  by  default  to  set  it  aside  for 
good  cause  shown,  and  under  which  a  new  trial 
cannot  be  granted  after  the  10  days,  not  ap- 
plying to  the  institution  of  such  a  proceeding  in 
the  nature  of  a  new  suit  to  set  aside  a  former 
Judgment 

[Ed.  Note.— For  other  cases,  see  Justices  of 
the  Peace,  Dec.  Dig.  {  128.*] 

Appeal  from  Wise  County  Court;  a  V. 
Terrell,  Judge. 

Action  by  the  Alvord  National  Banic 
against  the  Waplea-Piatter  Grocer  Company. 
A  Justice's  Judgment  for  plaintiff  was  re- 
versed by  the  county  court,  and  plaintiff  ap- 
peals. Reversed  and  remanded  for  a  new 
trial  on  rehearing. 

McMurray  Sc  Oettys,  for  appellant  W.  H. 
Bollock,  for  appellee. 

Ck>ncIusions. 

CONNER,  G.  J.  So  far  as  we  have  bem 
able  to  determine  from  the  confused  and  con- 
fusing state  of  the  record  in  this  case,  we 
feel  unable  to  say  that  reversible  error  af- 
firmatively appears.  While  we  would  be  in- 
clined to  hold  that  the  Justice's  court  could 
entertain  and  determine,  as  it  appears  was 
done,  api)ellant'B  suit  to  set  aside  for  fraud 
the  Judgment  of  June  11,  1^06,  and  tiiat  on 
appeal  to  the  county  court  appellant  bad  an 
undoubted  right  to  be  heajrd  on  tbe  merits  of 
the  issue  of  fraud  so  presented,  yet  we  can- 
not say  from  the  record  that  such  hearing 
was  denied.  It  is  true  that  the  bill  of  ex- 
ceptions indicates  that  no  evidence  was  heard 
in  the  county  court,  and  that  the  case  went 
off  on  the  court's  ruling  upon  appellee's  de- 
murrers, but  there  is  no  Judgment  entry  to 
such  effect    Rule  53,  for  the  government  of 
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district  and  county  courts  (67  S.  W.  zzlv)  1 
provides:  "Xhat  there  shall  be  no  bills  of 
exception  taken  to  the  judgments  of  the 
court,  rendered  upon  those  matters,  which,  at 
common  law,  constitute  the  record  proper  in 
the  case,  aa  the  citation,  petition,  answer, 
and  their  supplements  and  amendments,  and 
motions  for  a  new  trial,  or  In  arrest  of  judg- 
ment, and  final  judgment."  The  office  of  a 
bill  of  exceptions  is  to  show  the  proceed- 
ings of  the  court  which  do  not  otherwise 
appear  of  record.    Owens  t.  Railway  Co.,  67 

Tex.  679,  4  S.  Y-  ^^  ^  ^^^  ^^  "^^  ^ 
well  doubted  whether  we  would  be  author- 
ized to  review  the  court's  ruling  upon  a  de- 
mnrrer  when  his  action  is  only  presented  by 
bill  of  exceptions ;  but,  if  It  be  conceded  that 
the  question  Is  properly  presented,  then  even 
It  cannot  be  said  to  aflBrmatlvely  appear  that 
appellant  was  denied  a  hearing  upon  the 
merits  of  bis  plea  of  fraud  in  the  rendition 
of  the  judgment  of  June  11,  1906.  The  blU 
ia  so  modified  by  the  court's  explanation  that 
nothing  Is  presented  by  the  bUl  save  the  petl* 
tlon  of  appellant  praying  for  a  new  trial  be- 
fore the  justice  of  the  peace,  the  amended 
answer,  and  exceptions  of  appellee,  and  jQdg- 
ment  of  the  county  court,  and  the  objections. 
■While  It  may  have  been  objected  that  no  evi- 
dence was  offered,  this  will  not  supply  a 
statement  of  such  fact  in  the  blU  of  excep- 
tions. All  statements  of  fact  in  the  bill  indi- 
cating that  the  court's  Judgment  was  wlth- 
ont  a  hearing  upon  evidence  seem  to  hare 
keen  disapproved  by  the  court,  while  the 
Judgment  that  the  court  actually  rendered, 
as  shown  by  the  record,  recites  that  the  par- 
ties appeared,  and  "the  court,  having  heard 
the  evidence  and  argument  of  counsel.  Is 
of  opinion  that  the  plaintiff  should  recover." 
In  the  state  In  which  we  find  the  bill  of  ex- 
ception before  us,  we  think  It  must  certainly 
be  held  at  all  events  that  the  judgment  re- 
cital controls.  So  concluding,  we  think  the 
judgment  of  the  county  court  must  be  con- 
strued as  a  finding  upon  the  merits  by  the 
trial  judge  against  appellee  on  his  petition  to 
set  aside  the  Judgment  of  the  justice's  court 
of  Jane  11,  1906,  on  the  ground  of  fraud,  and 
as  an  adjudication  that  said  judgment  of  the 
jnatire's  court  was  In  all  things  binding  and 
of  full  force.  This  we  think  he  was  empow- 
ered to  do,  and  It  Is  Immaterial  that  he  fur- 
ther proceeded  without  authority  to  com- 
mand the  justice  of  the  peace  to  execute  the 
judgment.  The  court  properly  refused  to 
tako  up  and  dispose  of  appellant's  motion  to 
quash  the  afildavit  for  garnishment,  having 
held,  as  he  did,  that  the  original  judgment 
based  thereon  was  valid  and  in  full  force. 
The  question,  of  course,  could  not  be  raised 
after  judgment. 

We  finally  conclude  that  all  assignments 
of  error  should  be  overruled,  and  that  the 
judgment  of  the  county  court.  In  so  far  as 
it  maintains  the  validity  and  binding  force 
of  said  judgment  of  the  justice's  court  of 


Jane  11,  1906,  ibould  be  affirmed,  and  It  is 
so  ordered. 

On  Rehearing. 

The  proceedings  that  we  are  called  upon  to 
review  on  this  appeal  originated  by  a  peti- 
tion In  the  nature  of  a  bill  of  review  In  be- 
half of  appellant  filed  in  the  justice's  court 
of  precinct  No.  1,  Wise  county,  November  10, 
1906.  The  petition  sought  to  set  aside  a 
judgment  of  said'  justice's  court  theretofore 
rendered  on  June  11,  1906,  in  a  garnishment 
proceeding  by  appellee  against  appellant  It 
was  alleged,  in  substance,  that  said  Judgment 
of  June  11th  had  been  procured  against  ap- 
pellant as  garnishee  5y  fraud,  In  that  appel- 
lant had  been  prevented  from  appearing  and 
answering  by  means  of  false  and  fraudulent 
promises  and  representations  on  the  part  of 
appellee  and  Its  attorney.  On  April  8,  1907, 
the  Justice  upon  bearing  of  the  petition  to 
vacate  the  Judgment  granted  It  as  prayed 
for,  and  thereupon  at  once  further  proceeded 
to  hear  the  original  garnishment  proceeding 
upon  Its  merits,  all  parties  being  present  and 
participating  in  the  trial,  which  resulted  in  a 
judgment  vacating  the  judgment  of  June  11, 
1906,  and  in  favor  of  appellant  upon  the 
merits  In  the  garnishment  suit  decreeing  that 
appellee  take  nothing  thereby.  From  this 
judgment  of  the  justice  of  the  peace  appellee 
appealed  to  the  county  court  of  Wise  county 
which  rendered  the  judgment  from  which 
this  appeal  has  been  prosecuted.  The  Judg- 
ment of  the  county  court  declared  the  Judg- 
ment of  the  justice's  court  of  April  8,  1907, 
granting  a  new  trial,  to  be  null  and  void,  and 
reinstated  the  judgment  of  said  justice's  court 
of  June  11,  1906,  declaring  it  to  be  In  full 
force  and  effect,  and  ordering  its  execution. 

On  original  hearing  the  contention  was 
made,  as  is  again  urged  on  motion  for  rehear- 
ing, that  the  judgment  of  the  county  court 
was  upon  demurrer  only;  but  inasmuch  as 
there  is  no  statement  of  facts,  and  inasmuch 
as  the  county  court  Judgment  recites  that  the 
court  "heard  the  evidence,"  we  concluded 
that  the  hearing  of  the  county  court  was  up- 
on the  merits  of  appellant's  petition  to  set 
aside  said  judgment  of  June  11,  1906.  The 
record  in  the  cause  Is  In  a  very  confused 
state;  but,  on  review  of  our  former  conclu- 
sions, we  have  been  unable  to  find  any  an- 
swer on  the  part  of  the  appellee  that  raised 
an  issue  of  fact  There  Is  in  the  record 
what  purports  to  be  an  amended  answer  to 
appellant's  petition  to  Impeach  and  vacate 
the  first  judgment  of  the  justice's  court  It 
is  as  follows:  "Now  at  this  time  comes  the 
plaintiff,  the  Waples-Platter  Grocery  Com- 
pany, and,  amending  the  answer  heretofore 
filed,  says  that  the  justice  of  the  peace,  pre- 
cinct No.  1,  Wise  county,  Tex.,  was  without 
jurisdiction  to  render  the  Judgment  so  ren- 
dered on  April  8,  1907,  against  plaintiff  set- 
ting aside  the  former  Judgment  that  had  been 
rendered  In  plaintiffs  favor  against  said  Al- 
vord  National  Bank  on  the  day  of,  and  that 
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said  last-named  judgment  setting  aside  said 
former  judgment  was  and  is  null  and  void. 
Wtierefore  plaintiff  prays  that  said  last-nam- 
ed judgment  grantUig  a  new  trial  and  setting 
aside  said  former  judgment  be  decreed  by 
this  court  to  be  null  and  Toid  and  of  no  ef- 
fect, and  that  this  court  render  judgment  in 
favor  of  plaintiff  for  the  amount  of  said 
former  judgment  and  all  costs;  but,  if  this 
court  should  conclude  that  such  is  not  the 
proper  remedy,  then  plaintiff  prays  that  said 
justice  of  the  peace  be  directed,  commanded, 
and  enjoined  to  proceed  to  execute  said  for- 
mer judgment  against  said  Alvord  National 
Bank,  and  to  issue  execution  thereon  as  re- 
quired by  law  and  for  general  relief." 

No  answer  other  than  the  one  quoted  in 
behalf  of  appellee  is  to  be  found  in  the  rec- 
ord, or  is  indicated  In  the  transcript  from 
the  justice's  court.  This  answer,  we  think, 
falls,  as  before  stated,  to  raise  an  issue  of 
fact,  and  is  wholly  In  the  nature  of  a  de- 
murrer, from  which  It  follows,  notwithstand- 
ing the  recitation  in  the  court's  judgment, 
that  the  county  court  could  only  proceed  on 
the  theory  that  as  a  matter  of  law  the  jus- 
tice's court  was  without  jurisdiction,  as  urg- 
ed in  the  answer,  to  entertain  and  determine 
the  petition  to  vacate  his  former  judgment; 
there  being  no  pleading  under  which  an  issue 
of  fact  was  determinable.  That  the  court  did 
so  proceed  is  indicated  by  a  bill  of  excep- 
tions to  be  found  in  the  record.  If  so,  the 
conclusion  reached  was  erroneous,  for  we  en- 
tertain no  doubt  of  the  power  of  justice's 
courts,  as  to  matters  within  their  jurisdiction 
when  seasonably  presented,  to  determine  pe- 
titions in  the  nature  of  bills  of  review  alleg- 
ing sufficient  cause  to  set  aside  judgments 
for  fraud,  and  we  so  indicated  In  the  original 
disposition  of  this  case.  It  Is  true  that  it 
has  been  several  times  decided  that  under 
the  statute  (Rev.  St  1895,  art.  1651)  a  justice 
of  the  peace  has  no  power  to  grant  a  new 
trial  after  the  expiration  of  the  10  days  al- 
lowed. Adams  v.  Casey-Swasey  Co.,  15  Tex. 
Civ.  App.  379,  39  S.  W.  654 ;  Bond  v.  BinUe- 
man,  24  Tex.  Civ.  App.  298,  59  S.  W.  48; 
Carter  v.  Commissioners  of  Van  Zandt  Coun- 
ty, 75  Tex.  286,  12  S.  W.  985.  So  under  the 
practice  act  of  the  district  and  county  courts 
it  has  often  been  decided  that  a  new  trial 
cannot  be  granted  after  the  expiration  of  the 
term  at  which  Judgment  was  rendered,  but 
the  statutes  on  the  subject  oi  new  trial  have 
never,  so  far  as  we  know,  been  held  to  pre- 
clude the  institution  of  a  proceeding  in  the 
nature  of  a  new  suit  to  set  aside  a  judg- 
ment, where  the  complaining  party  has  been 
prevented  by  fraud  on  the  part  of  the  per- 
son in  whose  favor  the  judgment  was  render- 
ed from  making  his  defense.  In  such  cases, 
where  an  opportunity  has  not  been  afforded 
of  moving  for  a  new  trial  during  the  term, 
the  equitable  proceeding  or  action  mention- 
ed may  be  Instituted  to  reopen  the  case  and 


have  it  disposed  of  igton  the  merlta.  See  Ed- 
dleman  v.  McGlathery,  74  Tex.  280,  11  S.  W. 
1100;  Roller  v.  Wooldridge,  46  Tex.  485,  and 
cases  cited.  In  this  re9>ect  we  think  there 
can  be  no  difference  between  district  and 
county  courts  and  justice  courts  in  matters 
within. their  jurisdiction.  Rose  v.  Darby,  33 
Tex.  Civ.  App.  841,  76  8.  W.  799;  Brown  i. 
Button,  38  Tex.  Civ.  App.  294,  85  S.  W.  454; 
Crawford  v.  Sandridge,  76  Tex.  383,  12  S.  W. 
853;  Gibson  v.  Moore,  22  Tex.  611;  Const  art 
5,  S  19;  Rev.  St  1895,  art.  156&  There  is 
no  exertion  to  appellant's  petition  filed  be- 
fore the  justice  on  the  ground  of  insufflciency, 
and  it  seems,  at  least  in  the  absence  of  ex- 
ception, to  set  forth  an  equitable  cause  for 
setting  aside  the  judgment  attacked,  and 
we  think  appellant  was  entitled  to  a  trial 
upon  the  merits  thereof. 

The  motion  for  rehearing  will  accordingly 
be  granted,  and  the  judgment  of  the  county 
court  reversed,  and  the  cause  remanded  for 
a  new  trial. 


MISSOURI,  K.  &  T.  RT.  CO.  OF  TEXAS  v. 
DAVIS. 

(Court  of  Civil  Appeals  of  Texas.     March  20, 
1909.    Rehearing  Denied  April  10,  1909.) 

1.  Railroads  ({  411*)— FENciwa  Track— Lia- 
bility FOR  Killing  Stock. 

A  railway  company  fencing  its  track  is 
not  liable  for  killing  stock,  unless  it  is  negli- 
gent. 

[Ed.  Note. — ^For  other  CEises,  see  Railroads, 
Cent  Dig.  f  1412 ;    Dec.  Dig.  {  411.*] 

2.  Railroads  (8  443*)— FENca;NO  Tbaok— Lia- 
bility FOB  Killing  Stock. 

In  an  action  against  a  railway  company  for 
killing  stock  entering  on  the  right  of  way 
through  an  open  gate  in  the  fence,  evidence  heU 
not  to  show  actionable  negligence  by  showing 
that  the  fastening  of  the  gate  was  defective. 

[Ed.  Note. — For  other  cases,  see  Railroads, 
Cent  Dig.  S§  1615,  1616;    Dec.  Dig.  {  443.*] 

8.  Railroads  (J  413*)— Fencinq  Track— Lia- 
bility FOR  Killing  Stock. 

A  railway  company,  placing  a  gate  in  its 

right  of  way  fence  for  the  accommodation   of 

landowners,  is  not  required  to  see  that  the  gate 

ia  closed. 
[Ed.   Note.— For  other  cases,   see  Railroads, 

Cient  Dig.  {  1465;   Dec.  Dig.  S  413.*] 

4.  Appeal  and  Error  ({  1175*)— Disposition 

OF  Case  or  Appeal. 

Where  the  cause  was  fully  developed  in 
the  trial  court,  and  the  uncontradicted  evi- 
dence failed  to  establish  a  cause  of  action,  the 
court  on  appeal  from  a  judgment  for  plaintiff, 
will  render  ttie  proper  judgment 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  SS  4577,  4579;  Dec  Dig.  f 
1175.*] 

Appeal  from  Hunt  County  Court;  J.  W. 
Manning,  Judge. 

Action  by  W.  M.  Davis  against  the  Mis- 
souri, Kansas  &  Texas  Railway  Company  of 
Texas.  From  a  judgment  for  plaintiff,  de- 
fendant appeals.    Reversed  and  rendered. 
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Coke,  Sflller  ft  Oaka,  Jna  T.  Oraddotik; 
and  B.  M.  McMahan,  for  appellant  John 
.\.  Stone,  Jr.,  Wm.  Plenen,  and  T.  D.  Stames, 
for  appellee. 

I  BOOKHOUT,  J.    This  was  a  suit  by  ai>- 

pellee  to  recoTer  of  appellant  the  value  of 
a  nrale  claimed  to  have  been  killed  by  a  loco- 
motive or  train  of  the  defendant  at  a  point 
about  one  mile  north  of  Kingston  In  Hunt 
county,  at  or  near  a  road  crossing  over  the 
defoidant's  railroad.  It  was  alleged  that 
defendant's  railroad  track  at  said  point  was 
straight,  and  defendant's  servants  operating 
its  train  saw,  or  by  the  exercise  of  ordinary 
care  would  have  seen,  the  said  mule  upon 
defendant's  track  In  time  to  have  checked 
the  train  and  prevented  Injury  to  the  mule; 
that  defendant's  track  or  right  of  way  at  the 
point  where  the  mule  was  killed  was  unfenc- 
ed,  "in  that  the  gate  In  the  fence  of  the  right 
of  way  was  in  a  bad  state  of  repair.  In  this : 
That  said  gate  was  without  a  latch  or  fasten- 
ing of  any  kind,  and  stood  open,  bo  cattle  or 
stock  running  at  large  could  enter  upon  said 
right  of  way  at  will,  and  the  said  defendant 
negligently  permitted  said  gate  to  stand  open 
and  unlatched,  and  to  remain  in  a  bad  state 
of  repair  as  above  set  out,  and  that,  as  a  di- 
rect and  proximate  cause  of  defendant's  neg- 
ligence In  the  respects  hereinabove  set  out, 
and  through  the  negligence  of  Its  agents  and 
servants,  plalntliTs  mule  was  struck  and  kill- 
ed." Defendant  answered  by  general  demur- 
rer, special  exception,  general  denial,  a  spe- 
cial plea  of  contributory  negligence,  wherein 
it  is  alleged  that  defendant's  railway  track 
and  right  of  way  at  the  point  where  the  mule 
was  killed  were  fenced,  and  that  plaintiff's 
mule  entered  upon  the  said  right  of  way 
through  a  gate  placed  In  the  right  of  way 
fmce  for  the  accommodation,  use,  and  bene- 
fit of  the  owner  of  the  premises  and  his  ten- 
I  ants,  and  that  said  gate  was  left  open  by  the 
owner  of  said  farm,  or  by  his  employes  or 
tenants,  or  was  left  open  by  the  plalntUT  or 
those  acting  for  him,  and  that  the  gate  was 
provided  with  suitable  and  safe  fastening, 
and  it  was  not,  at  the  time  of  the  accident, 
open  through  any  fanit  or  negligence  of  de- 
fendant. A  trial  resulted  in  a  verdict  and 
Judgment  for  plaintiff  in  the  sum  of  $210, 
to  reverse  which  defendant  perfected  this  ap- 
peal. 

Conclusions  of  Fact 

W.  M.  Davis  was  engaged  in  working  the 
public  roads  of  Hunt  county.  He,  with  the 
consent  of  the  owner  of  the  land,  established 
his  camp  about  a  half  mile  north  of  Kingston 
on  a  place  owned  by  Jesse  Clark.  The  field 
in  which  he  was  camped  contained  a  pool  or 
tank  of  water.  The  plaintiff  got  in  and  out 
of  the  field  in  which  he  was  camped  by  go- 
ing south  from  his  camp  through  a  gate  lead- 
ing out  of  the  Inclosure  Into  the  piiWlc 
road.  This  public  road  runs  east  and  west, 
and  extends  from  Celeste  to  Kingston.    The 


railroad  trade  and  right  of  way  runs  through 
the  farm  of  Jesse  Clark  from  the  northwest 
in  a  southeasterly  direction,  and  Is  fenced. 
About  70  yards  southeast  of  Davis'  camp 
there  is  a  gate  in  the  west  right  of  way  fence. 
Appellee  also  used  this  gate  in  reaching  the 
public  road.  There  Is  also  a  gate  In  the  east 
fence  of  the  railroad  right  of  way.  These 
gates  had  been  there  for  five  or  six  years, 
and  were  put  there  by  the  railroad  at  the 
request  of  Jesse  aark,  the  owner  of  the 
farm.  The  gate  in  the  right  of  way  fence  on 
the  west  side  stood  open  part  of  the  time, 
and  part  of  the  time  it  was  shut  There  was 
a  farm  crossing  over  the  railroad  between 
these  gates.  The  gate  in  the  west  right  of 
way  fence  was  swung  to  the  south  post  and 
opened  towards  the  right  of  way.  It  had  a 
chain  attached  to  it  with  baling  wire,  w{th 
which  the  gate  was  to  be  fastened.  The  fas- 
tening consisted  of  two  nails  driven  in  the 
gate  post,  one  a  tenpenny  nail  and  the  other 
much  larger.  The  chain  was  not  long  enough 
to  reach  the  larger  nail,  but  was  of  suflScient 
length  to  reach  the  tenpenny  nail,  to  which 
it  could  be  fastened.  The  plaintiff  worked 
eight  mules,  and  at  night  they  were  tied  to 
the  feed  wagon.  On  the  night  of  October  27, 
1907,  one  of  his  mules  became  untied  and 
wandered  through  the  gate  in  the  west  side 
of  the  right  of  way  fence  and  upon  the  right 
of  way,  and  was  killed  by  a  locomotive  or 
train  going  north.  The  next  morning  plain- 
tiff found  the  mule  lying  on  the  west  side  of 
the  right  of  way,  and  about  75  yards  north  of 
the  farm  crossing,  dead.  He  testified  that 
It  was  lying  26  or  80  yards  north  from  where 
it  was  struck.  T^ere  is  no  testimony  that 
appellant's  operatives  of  the  locomotive  or 
train  discovered  the  mule  on  the  right  of  way 
before  striking  him.  The  mule  was  shown 
to  be  worth  $210. 

Opinion. 

Appellant  assigns  as  error  the  court's  re- 
fusal to  give  its  requested  charge  instructing 
a  verdict  for  defendant  It  is  contended  that 
(1)  the  uncontroverted  evidence  shows  that 
plaintiff's  mule  entered  upon  the  defendant's 
right  of  way  through  a  gate  in  the  right  of 
way  fence  which  had  been  placed  there  by 
the  defendant  at  the  request  of  the  owner  of 
the  premises  for  the  convenience  of  the  own- 
er of  the  premises  and  his  tenants  and  serv- 
ants in  passing  between  the  lands  and  prem- 
ises of  the  landowner,  which  at' that  point 
lay  on  both  sides  of  the  defendant's  right  of 
way  and  track;  (2)  that  the  uncontroverted 
evidence  shows  that  at  the  time  of  the  ac- 
cident plaintiff  was  a  tenant,  probably  a  ten- 
ant at  will,  of  the  owner  of  the  premises,  and 
that  plaintiff,  at  and  before  the  time  of  the 
accident  was  using  said  gate  for  his  own 
convenience,  and  was  acquainted  with  its 
situation  and  condition;  (3)  that  there  was 
no  evidence  showing,  or  tending  to  show, 
that  the  gate  through  which  plaintiff's  mule 
entered,  or  the  latch  or  fastening  of  the  gate. 
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waB  iDsnffldent,  ont  of  repair,  or  In  bad  con- 
dition, but,  to  ibe  contrary,  tiie  evidence  did 
show  that  the  latch  or  fastening  to  the  gate 
was  the  kind  ordinarily  used  In  that  com- 
munity, was  fluffldent,  and  was  in  good  condi- 
tion; (4)  that  the  uncontradicted  evidence 
shows  that  defendant's  servants  endeavored 
to  keep  the  said  gate  closed,  but  that  the 
landowner,  his  tenants,  and  plaintiff  him- 
self, voluntarily  and  habitually  left  the  said 
gate  open,  and  that  plaintiff  himself  passed 
through  the  said  gate  the  day  before  the  mule 
was  killed,  and  left  the  gate  open;  (5)  that 
the  uncontradicted  evidence  shows  that  the 
mule  was  killed  during  a  dark  night,  and 
the  evidence  failed  to  show  at  what  hour,  or 
by  what  train,  the  mule  was  struck,  and 
failed  to  show  the  defendant's  servants  op- 
erating the  train  saw  the  mule ;  and  (6)  that 
there  is  no  evidence  showing,  or  sufficient  to 
raise  a  presumption,  that  defendant's  serv- 
ants operating  the  locomotive  that  struck  the 
mule  failed  to  exercise  ordinary  care,  or  that 
such  servants  of  defendant  by  the  use  of  or- 
dinary care  could  or  would  have  discovered 
plaintllTs  mule  on  the  right  of  way  In  dan- 
ger in  time  to  have  avoided  the  killing  of  the 
mule.  These  contentions  are  fairly  support- 
ed by  the  record.  The  railway  company, 
having  fenced  Its  track,  could  not  be  held 
liable  for  killing  the  mule,  unless  the  evi- 
dence showed  negligence  on  its  part  Rail- 
way C3o.  V.  Hanacek.  93  Tex.  446.  55  S.  W. 
1117;  Railway  Co.  v.  Hanaclk,  23  Tex.  Olv. 
App.  394,  66  S.  W.  938.  The  pleadings  charg- 
ed that  the  fastenings  to  the  gate  were  de- 
fective, and  that  such  defect  constituted  negli- 
gence. While  the  evidence  showed  that  the 
chain  for  the  fastening  of  the  gate  was  too 
short  to  reach  the  larger  nail  in  the  post,  it 
was  long  enough  to  reach  the  tenpenny  nail, 
which  had  been  driven  In  the  post  to  fasten 
the  gate  to.  There  is  no  evidence  that  this 
nail  was  insufficient  to  hold  the  gate  if  the 
chain  had  been  fastened  to  it.  The  evidence 
tending  to  show  that  the  fastening  was  defec- 
tive amounted  to  no  more  than  a  suspicion 
that  it  was  defective. 

Again,  it  seems  there  was  no  attempt  by 
plaintiff  or  others  using  the  gate  to  close  the 
same.  It  is  held  that  it  is  not  the  duty  of 
the  railway  company  in  this  character  of 
crossing  to  see  the  gates  are  kept  closed. 
Railway  v.  Hanaclk,  23  Tex.  Civ.  App.  394, 
66  S.  W.  938.  Appellee  testified  that  the 
gate  was  always  standing  open.  The  plain- 
tiff used  the  gate,  and  George  Smith,  who 
lived  east  of  the  railroad  In  a  house  belong- 
ing to  the  owner  of  the  farm,  also  used  it  in 
taking  his  stock  to  water.  The  plaintiff  testi- 
fied he  passed  through  the  gate  the  day  pre- 
ceding the  night  on  which  the  mule  was  kill- 
ed, and  it  was  open.  Re  did  not  attempt  to 
close  it  It  follows  that  the  trial  court  er- 
re<I  in  failing  to  instruct  a  verdict  for  de- 
fendant.   The  cause  seems  to  have  been  fully 


developed,  and,  the  tmoontradieted  evideno» 
falling  to  show  negligence  on  the  part  of  ap- 
pellant, It  becomes  our  duty  to  render  suclv 
judgment  as  should  have  been  rendered  by 
the  trial  court  Patrick  v.  Smith,  90  Tex. 
267,  38  S.  W.  17;  Henne  ft  Meyer  v.  Moultrie, 
97  Tex.  216,  77  S.  W.  607 ;  Bondies  v.  Ivey,. 
16  Tex.  Civ.  App.  290,  S9  S.  W.  156;  Rail- 
way V.  Holllngsworth,  29  Tex.  Civ.  App.  306, 
68  8.  W.  724. 

The  Judgment  is  reversed,  and  Judgment 
here  rendered  for  appellant 

Reversed  and  rendered. 


DOBSON  V.  ZIMMERMAN.t 

(Cburt  of  Civil  Appeals  of  Texas.     Marrh  18, 
1909.    On  Rehearing,  April  22,  1900.) 

1.  Appeal  and  Ebbob  (J  713*)— Bill  ot  Ex- 
ceptions—Mattebb  IvFBOPEBLT  Shown  ar 
— RuLiNQs  ON  Pleadings. 

Under  District  and  County  Court  Rule  53^ 
(20  S.  W.  xt),  providing  that  bills  of  excep- 
tion shall  not  be  taken  to  rulings  on  matters 
constituting  part  of  the  lecord  proper,  the  ml- 
ings  on  special  exceptions  to  the  i^tition  are- 
improperly  shown  by  bills  of  exception. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Dec.  Dig.  {  713.*] 

2.  Exceptions,   Bill  of  (S  39*)— Time  roa 

Filing. 

Bills  of  excetition  filed  more  than  20  days 
after  the  adjoumment  of  court  cannot  be  con- 
sidered. 

[EJd.  Note.— For  other  cases,  see  Exceptions,. 
Bill  of,  Cent.  Dig.  |  54 ;    Dec.  Dig.  §  39.*] 

8.  Appeal  and  Ebbob  (g  664*)— Resebvatioit 

or  Exceptions — Method. 

An  exception  to  the  admission  of  testimony 
can  be  reserved  in  the  statement  of  facts  when 
the  latter  has  been  agreed  to  by  the  parties,  but 
In  such  cases,  to  authorize  consideration  of 
exceptions,  the  statement  should  be  filed  within 
the  time  within  which  a  bill  must  be  filed. 

[Ed.  Note. — For  other  cases,  sec  Appeal  and* 
Error,  Dec.  Dig.  {  564.*] 

4.  Vendor  and  Pdbchaseb  (8  350*)  — Cow- 
TBACT  TO  Convet— Suit  roa  Breach— Bur- 
den OF  Phoof. 

One  suing  for  breach  of  a  contract  to  con- 
vey has  the  burden  to  show  the  breach. 

[Ed.  Note. — For  other  cases,  see  Vendor  andt 
Purchaser,  Dec.  Dig.  S  350.*] 

6.  Vendor  and  Pdbchaseb  (S  129*)  —  Con- 
tract TO  Convey— Sufficiency  of  Titu:. 
Under  a  contract  to  convey  good  title  to- 
land  acquired  by  the  vendor  after  his  wife's 
death  with  funds  received  from  his  father's  es- 
tate, where  the  community  had  no  Interest  In 
the  property,  he  was  not  bound  to  procure  a 
probate  order  authorizing  the  sale,  even  if,  act- 
ing under  a  mistake,  he  agreed  to  do  so. 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Dec.  Dig.  {  120.*] 

6.  Vendor  and  Pubchasbb  (|  86*)  — Coh- 
TBACT  TO  Convey — Abandonment  by  Pur- 
chabeb— Riohts  of  Vendor. 

The  purchaser  under  a  contract  to  convey 
having  withdrawn  the  deposit  made  under  the- 
contract,  the  vendor  could  treat  the  contract 
as  abandoned  and  sell  to  others  on  such  terms 
as  be  saw  fit. 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,   Dec.   Dig.    f  86.*] 
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On  Rehearing. 

7.  Vendor  and  Pubchaseb  ({  351*)— Oon- 

TBACT     TO     COKVET  — BWIACH— DaMAOBS  — 

Mkasx^b. 

Geninilly,  the  measure  of  damage  (or  break- 
ins  ^  contract  to  conve7  ia  the  amount  paid  a* 
Sarchase  money,  but,  if  the  breach  by  the  vendor 
I  willful  or  fraudulent,  the  purchaser  can  re- 
cover, ic  addition,  for  the  loss  of  any  bargain ; 
and  where  the  title  is  merely  defective  the  pur- 
chaser cannot  reject  it  and  sue  for  loss  of  bar^ 
gain,  his  remedy  being  to  reacind  the  contract 
and  recover  any  payment. 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  {{  1047-1058;  Dec.  Dig. 
i  351.*] 

8.  Vendor  and  Pubchaser  (J  351»)— C!oh- 
TRACT  TO  Convey— Breach— Damages. 

That  one  contracting  to  convey  ImowB  that 
he  has  no  title  is  not  such  fraud  as  authorises 
recovery  by  the  purchaser  in  excess  of  purchase 
money  paid,  and  it  is  immaterial  what  the  par- 
ties had  in  mind  when  they  contracted  respect- 
ing the  making  of  a  perfect  title. 

[B!d.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  |{  1017-1058;  Dec.  Dig. 
f  351.*] 

9.  Vendor  and  Purcbaskr  (i  129*)  — "Per- 

FKCT  TITI.E." 

A.  "perfect  title"  is  one  that  is  merchantable 
«r  marketable:  one  that  is  good  and  valid 
beyond  reasonable  doubt. 

[Eld.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Dec.  Dig.  §  129.»] 

10-  Vendor  and  Purchaser  (J  350*)- Rembdt 
OF  Purchaser-Evidence— Sufficiency. 
Bvidence  in  an  action  for  breach  of  a  con- 
tract to  convey  held  to  show  that  a  tirm  of  bro- 
kers was  trustee  for  both  parties,  and  not  an 
exclusive  agent  of  the  vendor. 

[EW.  Note.— For  other  cases,  see  Vendor  and 
Pnrcbaser,  Dec.  Dig.  {  8S0.*] 

Aj^eal  from  District  Court,  Glasscock 
County;    James  L.  Shepherd,  Judge. 

Action  by  T.  A.  Zimmerman  against  R.  C- 
Dobson.  Judgment  for  plaintiff,  and  de- 
fendant appeals.    Reversed  and  rendered. 

A.  J.  Prlchard  and  Todd  &  Hurley,  for  ap- 
pellant Jeff  D.  Ajrera  and  B.  P.  Ayers,  for 
aH>eUee. 

HODGES,  J.  This  suit  was  instituted  by 
the  appellee  against  the  appellant  In  the 
district  court  of  Glasscock  county  to  recov- 
er damages  for  the  alleged  breach  of  a  con- 
tract to  convey  a  certain  tract  of  land.  The 
case  was  tried  before  the  court  without  a 
Jury,  resulting  In  a  judgment  In  favor  of 
tbe  appellee  for  $960. 

Findings  of  Fact 

Tbe  following  are  the  facts  as  shown  by 
tbe  evidence  introduced:  The  appellant, 
Dobsou,  owned  a  section  of  school  land  situ- 
ated in  Glasscock  county  not  then  fully  paid 
out,  which  had  been  purchased  from  the 
state.  In  October,  1006,  he  and  the  appellee 
entered  Into  an  agreement  by  which  appel- 
lant, Dobson,  sold  to  the  appellee,  upon 
terms  hereinafter  stated,  all  the  right  that 
be  had  in  the  section  of  land  mentioned. 
The  written   contract   which  evidences  the 


terms  of  the  agreement  and  upon  which  this 
suit  is  based  Is  as  follows : 

"1500.00.  Garden  City,  Texas,  October 
24th,  1006.  Received  of  T.  A.  Zlnunerman  of 
the  County  of  Jones,  State  of  Texas,  the  sum 
of  $500.00  earnest  money,  to  close  sale  to 
himself,  of  the  following  described  lot  tract 
or  parcel  of  land,  to-wit :  640  acres  of  land, 
all  of  Survey  No.  18,  block  No.  34  Tp.  3 
south,  situated  In  the  County  of  Glasscock, 
State  of  Texas,  from  R.  C.  Dobson,  of  Glass- 
cock County,  Texas,  acting  by  and  through 
his  duly  authorized  agents,  Gregg  Brothers, 
at  Garden  City,  Texas,  at  a  total  sale  price 
of  $4800.00  bonus,  to  be  paid  as  follows,  to- 
wlt :  The  sum  of  $2500.00  cash,  on  or  before 
the  first  day  of  January,  1907,  when  pos- 
secMlon  is  to  be  given,  the  sum  herein  re- 
ceipted for  to  be  taken  as  a  credit  on  said 
first  payment  and  the  execution  and  delivery 
by  the  said  T.  A.  Zimmerman  to  the  said  R. 
C  Dobson,  of  six  certain  promissory  ven- 
dor's lien  notes,  said  notes  are  to  be  of  even 
date  with  the  deed  transferring  the  proper- 
ty, and  are  to  be  of  the  principal  sum  of 
$383.33  each,  and  due  and  payable  on  or  be- 
fore one,  two,  three,  four,  five  and  six  years 
from  date  respectively  and  to  bear  interest 
from  date  at  the  rate  of  8%  per  annum  from 
date  until  paid,  payable  at  Garden  City, 
Texas,  $2500.00  Is  to  be  paid  as  stated  above 
upon  the  delivery  of  a  proper  deed,  transfer- 
ring the  said  property  in  accordance  with 
the  agreement  herein.  It  is  further  under- 
stood that  the  title  to  said  property  Is  to  be 
perfect  or  to  be  made  perfect  within  a  rea- 
sonable time  from  the  date  hereof,  or  the 
money  la  to  be  refunded  to  the  said  Zim- 
merman, the  parties  hereto  are  allowed  until 
the  first  day  of  January,  1907,  to  consum- 
mate the  details  of  this  trade,  and  If  the 
same  are  not  consummated  or  finished  by 
that  time  the  earnest  money  Is  to  be  refund- 
ed. If  the  default  of  the  said  R.  C.  Dobson, 
whereupon  the  said  Zimmerman,  may  then 
proceed  to  establish  his  rights  according  to 
law,  but  If  the  default  be  that  of  the  said 
Zimmerman,  then  the  amount  so  received  as 
earnest  money  Is  to  be  forfeited  and  at  once 
to  become  the  property  of  the  said  R.  C.  Dob- 
son, and  his  agents  Gregg  Brothers,  are  au- 
thorized to  turn  the  same  over  to  him  less 
their  commission  and  expenses  incurred  In  tbe 
matter,  and  upon  the  said  forfeiture  being  de- 
clared the  said  T.  A.  Zimmerman  shall  there- 
upon become  released  from  any  further  liabil- 
ity by  reason  of  this  contract  Witness  our 
bands  this  24th  day  of  Oct  A.  D.  1906. 
Gregg  Brothers,  By  Guion  Gregg.  I  accept 
tbe  terms  and  conditions  of  the  above  con- 
tract and  agree  to  abide  by  Its  terms.  B. 
O.  Dobson." 

It  Is  further  shown  that  Gregg  Bros., 
whose  names  appear  signed  to  the  forego- 
ing Instrument,  w^ere  laud  agents,  and  were 
Instrumental  In  bringing  the  parties  together 
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and  In  the  consummatloD  of  the  deal  above 
referred  ta  At  or  about  the  time  this  writ- 
ten contract  was  executed  the  appellee  de- 
posited with  Gregg  Bros,  the  $500  mentioned, 
and  Dobson,  the  ai^wllant,  also  executed, 
acknowledged,  and  delivered  to  Oregg  Bros, 
for  the  appellee  a  deed  of  general  warranty 
conveying  to  the  latter  the  land  in  contro- 
versy and  described  In  the  contract,  in  ac- 
cordance with  the  terms  of  the  agreement. 
While  the  evidence  does  not  show  that  this 
deed  was  actually  tendered  to  Zimmerman, 
It  is  sufficient  to  warrant  the  conclusion  that 
the  latter  knew  of  Its  existence,  and  that 
Oregg  Bros,  held  It  for  him,  and  ttiat  he 
could  get  it  by  paying  the  purchase  money 
and  executing  the  notes  in  accordance  with 
the  terms  stipulated.  Zimmerman,  however, 
was  unwilling  to  accept  this  deed  as  a  per- 
fect title,  claiming  that  it  was  necessary  for 
Dobson  to  get  some  sort  of  an  order  from 
the  probate  court  authorizing  him  to  make 
the  sale  of  the  land  in  controversy.  At  the 
time  of  the  transaction  mentioned,  Dobson's 
wife  was  dead  and  had  left  some  minor  chil- 
dren surviving  her.  The  uncontradicted  evi- 
dence Is  that  neither  Dobson's  deceased  wife 
nor  his  children  ever  had  any  interest  in  this 
tract  of  land  or  the  funds  with  which  it  was 
purchased.  He  bought  the  land  after  the 
death  of  his  wife,  and  with  funds  received 
by  him  from  his  deceased  father's  estate. 
These  funds  were  never  in  any  way  mingled 
with  any  community  funds  belonging  to  Dob- 
son and  his  deceased  wife,  either  before  or 
after  her  death.  Dobson  testifies  that  he  ac- 
quainted Zimmerman  with  those  facts  at 
the  time  the  contract  of  sale  was  entered  Into. 
Zimmerman  admits  as  much,  but  says  that 
he  did  not  believe  Dobson's  statements,  and 
that  was  the  reason  why  he  insisted  upon 
the  tetter's  obtaining  an  order  from  the  pro- 
bate court.  On  several  occasions  after  the 
execution  of  this  written  agreement,  and 
prior  to  the  1st  of  January,  1907,  Zimmer^ 
man  demanded  of  Dobson  to  know  what  he 
Intended  to  do  with  reference  to  perfecting 
his  title.  In  reply,  Dobson  told  him  that  be 
did  not  intend  to  do  anything  more  than  he 
bad  done,  evidently  referring  .to  the  execu- 
tion and  delivery  of  the  deed  for  Zimmer- 
man to  Oregg  Bros.  This  not  being  satis- 
factory to  Zimmerman,  on  or  about  the  20th 
of  January,  1907,  be  called  upon  Oregg  Bros, 
and  withdrew  the  deposit  of  $500  which  he 
had  previously  made  with  them  In  compli- 
ance with  the  term^  of  the  written  contract, 
stating  that  he  needed  the  money  for  use  in 
his  business.  He  at  the  same  time  delivered 
to  Oregg  Bros,  a  receipt  showing  that  he 
had  withdrawn  the  deposit,  and  In  which  he 
also  contracted  to  indemnify  Oregg  Bros, 
against  any  damage  they  might  sustain  by 
reason  of  liability  to  Dobson  for  surrender- 
ing the  amount  of  the  deposit  After  Zim- 
merman had  withdrawn  this  deposit,  and  up- 
on ascertaining  that  fact,  Dobson  also  with- 
drew from  Oregg  Bros,  the  deed  to  Zimmer- 


man which  he  had  deposited  with  them. 
Zimmerman  never  at  any  time  tendered  to 
Dobson  the  balance  of  the  purchase  money 
or  any  of  the  notes  provided  for  by  the  terms 
of  the  contract,  nor  did  be  ever  demand  of 
Dobson  the  deed  of  conveyance  which  had 
been  deposited  with  Oregg  Bros.  Zimmer- 
man however,  expressed  a  willlngneBS  to  pay 
the  remainder  of  the  purchase  money  and 
perform  the  balance  of  the  terms  of  his  con- 
tract. If  Dobson  would  get  an  order  from 
the  probate  court  authorizing  him  to  sell  the 
land.  After  the  withdrawal  of  the  deposit 
by  Zimmerman  and  the  deed  by  Dobson,  It 
is  claimed  that  the  latter  sold  the  land  to 
other  parties.  It  is  also  shown  by  the  evi- 
dence that  the  land  in  controversy  advanced 
In  price  between  the  making  of  the  contract 
of  sale  and  the  1st  of  January  following. 
The  dlfFerence  caused  by  that  advance  be- 
tween the  market  value  of  the  land  at  the 
time  the  contract  was  breached  and  the  price 
Zimmerman  was  to  pay  is  made  the  basis  of 
the  damages  claimed  in  tills  case. 

Conclusions  of  Law. 

The  first,  second,  third,  and  fourth  assign- 
ments of  error  complain  of  the  action  of  the 
court  In  overruling  some  special  exceptions  to 
the  plaintlfTs  original  petition,  the  action  of 
the  court  In  admitting  parol  testimony  to  ex- 
plain certain  portions  of  the  written  contract; 
and  of  the  findings  of  fact  made  by  the  court 
in  the  Judgment  rendered.  Aside  from  bills 
Nob.  1  and  2,  the  record  contains  no  evidence 
of  any  ruling  of  the  court  on  the  special  ex- 
ceptions. This  method  of  reserving  excep- 
tions to  rulings  of  that  character  is  not  ia 
accord  with  the  rules  of  practice  adopted  in 
this  state.  Rule  63  (20  S.  W.  xv)  for  district 
and  county  courts;  Waco,  etc.,  C3o.  v.  Wig- 
gins (Tex.  Civ.  App.)  32  S.  W.  58.  All  of  the 
bills,  however,  were  filed  more  than  20  days 
after  the  adjournment  of  court,  and  for  that 
reason,  if  for  no  other,  cannot  be  here  con- 
sidered. 

It  was  insisted  by  counsel  for  appellant, 
in  the  oral  argument  made  in  this  case,  that 
the  exception  to  the  admission  of  the  parol 
testimony  had  been  sufficiently  reserved  in 
the  statement  of  facts  to  authorize  a  con- 
sideration by  the  court  of  the  objection  made. 
It  is  true  that  an  exception  to  the  admission 
of  testimony  can  be  reserved  in  the  state- 
ment of  facts  when  the  latter  has  been 
agreed  to  by  the  parties.  K.  C.  S.  By.  Co.  v. 
Rosebrook-Josey  Grain  Co.  (recently  decided 
by  this  court),  114  S.  W.  486,  and  cases  there 
cited.  But  we  think  in  such  cases  it  Is  es- 
sential, to  authorize  the  exertions  to  be  con- 
sidered, that  the  statement  of  factsi  should 
be  filed  within  the  time  provided  by  law  for 
the  filing  of  bills  of  exception.  Morris  t. 
Rhine  (Tex.)  8  S.  W.  817;  Willis  v.  Smith, 
17  Tex.  Civ.  App.  648,  43  S.  W.  831.  The 
act  of  May  25,  1907,  permitting  statements 
of  fact  to  be  filed  at  any  time  within  30  days 
after  tbe  adjoupunent  of  the  term  of  court 
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did  not  Include  bills  of  exception  wltbln  Its 
proTlslons.  Acta  1907,  p.  509,  c.  24.  The 
latter  are  goyemed  by  the  proTlsioDB  of  the 
act  of  May  14tb,  passed  at  the  same  session. 
Acts  1907,  p.  44(>,  c.  7.  nils  last-named 
act  provides  that  the  court  may,  by  an  order 
entered  to  that  effect,  permit  the  flllng  of 
bills  of  exception  within  20  days  after  the 
adjournment  of  the  term.  The  flle  mark  up- 
on the  statement  of  facts  In  this  case  shows 
that  it  was  not  filed  till  more  than  20  days 
had  elapsed  after  the  adjournment  of  the 
court  for  that  term.  For  these  reasons,  the 
objection  raised  by  that  assignment  cannot 
be  considered. 

There  are  a  number  of  otber  assignments 
which  in  various  forms  attack  the  Judgment 
rendered  upon  the  ground  that  It  Is  not  sup- 
ported by  the  evidence.  The  right  of  the 
appellee  to  recover  In  this  case  can  be  Justi- 
fied only  by  a  finding  that  the  appellant  fail- 
ed or  refused  to  make  and  deliver  a  deed 
or  deeds  transferring  the  land  In  accordance 
with  the  terms  of  the  contract  of  sale.  Those 
terms  provided  that  "the  title  to  said  proper- 
ty Is  to  be  perfect  or  to  be  made  perfect 
within  a  reas<Miable  time."  It  will  be  conced- 
ed, for  the  purposes  of  this  case,  that  the 
parties  contemplated  that  the  appellee  was 
to  have  a  title  perfect  In  all  respects,  and 
free  from  all  clouds  and  Incumbrances  except 
that  which  existed  In  favor  of  the  state  for 
the  unpaid  balance  of  the  purchase  money. 
The  question  then  is,  does  the  eyldence  war- 
rant the  craidusion  that  the  appellant  has 
Called  to  comply  with  his  contract?  The  bur- 
den of  showing  that  he  has  so  failed  rested 
upon  the  appellee.  29  Am.  &  Eng.  Ency.  p. 
620.  It  Is  not  contended  that  appellant  re- 
fused to  make  a  deed  in  proper  form  convey- 
ing his  title  to  the  land.  The  evidence  shows 
that  such  a  deed  was  ihade  and  deposited 
with  Gregg  Bros,  for  the  appellee,  and  that 
the  latter  knew  it  was  there,  and  that  It 
might  have  been  had  for  the  asking  ui>on 
a  compliance  with  the  terms  of  the  instru- 
ment. But  he  appears  to  rest  his  cause  of 
action  npon  the  refusal  of  the  appellant  to  do 
more  than  this — to  get  an  order  from  the 
probate  court  authorizing  him  to  sell  the 
land.  It  seems  that  the  appellee  was  under 
the  Impression  that  the  minor  children  of 
the  appellant  owned  an  Interest  In  the  land, 
or  at  least  had  an  apparent  Interest,  and  that 
it  was  necessary  for  Dobeon  to  obtain  au- 
thority from  the  probate  court  to  make  the 
sale  before  he  could  pass  a  perfect  title.  Tlie 
court  permitted  him  to  testify  that  at  the 
time  the  written  contract  was  made  Dobson 
agreed  that  he  would  go  Into  the  probate  court 
and  make  him  a  i>erfect  title;  that  they  then 
drew  up  and  executed  the  written  contract 
hereinbefore  set  out.  ■  The  written  contract 
does  not  In  terms  require  this  to  be  done^ 
bat  only  calls  for  a  perfect  title.  The  -evi- 
dence is  uncontroverted  that  the  land  In  ques- 
tion was  purchased  by  Dobson  after  the 
death  of  bis  wife,  with  funds  received  from 


his  father's  estate;  that  these  were  In  no 
way  mingled  with  the  community  funds  of 
himself  and  his  deceased  wife,  as  be  says, 
for  the  reason  they  had  no  community  funds. 
The  testimony  also  shows  that  Dobson  told 
the  appellee  of  those  facts  at  the  time  the 
contract  was  entered  Into.  Appellee  admits 
as  much,  but  says  he  did  not  believe  it.  So 
far  as  the  record  before  us  discloses,  he  has 
not  attempted  to  contradict  any  of  the  state- 
ments made  by  Dobson  as  to  his  exclusive 
ownership  of  the  land,  and  the  manner  in 
which  he  claims  to  have  acquired  it;  and 
those  facts,  therefore,  come  before  us  as  un- 
disputed. If  those  facts  be  true,  it  logically 
follows  that  Dobson's  children  bad  no  actual 
or  apparent  interest  In  the  land,  and  there 
were  no  conditions  which  cast  even  a  cloud 
upon  his  title.  Without  setting  up  a  state 
of  facts  diametrically  opposed  to  what  the 
evidence  here  shows  to  have  been  the  rights 
of  himself  and  children  with  reference  to 
the  land,  Dobson  could  not  have  stated  a 
subject-matter  over  which  the  probate  court 
could  exercise  Jurisdiction.  Neither  was 
there  anything  which  a  court  of  equity  could 
undertake  to  relieve  against.  We  may  ad- 
mit that  the  parties,  acting  under  a  mistaken 
view  of  the  law  or  the  facts,  did  make  an 
agreement  such  as  Is  testified  to  by  Zimmer- 
man; but  a  failure  to  comply  with  that 
agreement  cannot  be  made  the  basis  for  a 
Judgment  for  damages  under  the  pleadings  In 
this  case.  The  contract  sued  oa  Is  that 
embraced  in  the  written  instrument,  and 
does  not  require  Dobson  to  go  Into  the  pro- 
bate court  for  an  order,  or  for  any  purimse. 
It  simply  binds  him  to  make  a  perfect  title, 
or  to  perfect  It  within  a  reasonable  time.  If 
the  title  he  did  make  and  the  one  appellee 
refused  to  take  was  perfect,  or  was  not  sub- 
ject to  the  objections  urged  by  the  appellee 
as  a  reason  for  refusing  It,  then  the  Judg- 
ment In  this  case  Is  without  evidence  to  sup- 
port It  While  the  court  filed  no  separate 
findings  of  fact  and  conclusions  of  law,  he 
makes  this  recitation  in  the  Judgment:  "The 
court  is  of  the  opinion  that  the  contract  en- 
tered Into  •  •  •  was  not  complied  with 
by  the  defendant,  but  was  breached,  and  no 
perfect  title  was  presented  by  defendant  to 
plaintiff  for  examination."  Neither  the  writ- 
ten contract  nor  any  parol  agreement  Is 
shown  by  the  evidence  under  the  great  lati- 
tude permitted  by  the  court  In  the  Introduc- 
tion of  testimony.  In  which  the  appellant 
made  any  such  an  undertaking  as  that  upon 
which  the  court  based  his  Judgment  In  fact, 
the  appellee  himself  admits  that  the  appel- 
lant did  not  agree  to  furnish  him  an  abstract 
for  Inspection,  but  that  an  abstract  was  pre- 
pared to  which  he  might  have  had  access. 
We  think  the  Judgment  In  this  case  Is  with- 
out any  support  The  testimony  shows  that 
the  dtle  tendered  by  the  appellant  was  per- 
fect, or  at  least  absolutely  free  from  any  of 
the  objections  which  a  probate  court  would 
have  authority  to  remove;  and  further  shows 
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that  the  sole  excuse  urged  by  the  appellee 
for  withdrawing  his  deposit  of  a  part  of 
the  purcbase-monejr  was  without  Justifica- 
tion. After  he  had  so  withdrawn  it  the 
appellant  had  the  right  to  assume  that  the 
contract  was  abandoned,  and  that  be  could 
thereafter  sell  the  land  to  other  parties  upon 
such  terms  as  he  saw  fit. 

The  Judgment  Is  reversed,  and  here'  render- 
ed in  favor  of  the  appellant 

On  Rehearing. 

As  Stated  In  the  original  opinion  disposing 
of  this  case,  this  is  a  suit  to  recover  damages 
for  an  alleged  breach  of  a  contract  to  convey 
land.  It  Is  true  there  are  some  expressions 
in  the  pleadings  of  the  plaintiff  which  indi- 
cate a  purpose  to  charge  the  failure  of  the 
appellant,  Dobson,  to  convey  by  a  particular 
kind  of  title — ^that  Is,  by  what  he  terms  a 
perfect  title — as  a  basis  of  the  claim  for 
damages.  The  character  of  the  damages  al- 
leged is  sufficient  to  determine  the  nature  of 
the  suit  It  Is  not  claimed  that  the  appel- 
lant's title  was  defective,  or  that  he  offered 
to  or  did  convey  an  imperfect  title,  but  that 
■"he  failed  and  refused  to  perfect  said  title 
and  accept  said  cash  payment  and  said  prom- 
issory vendor's  lien  notes  and  make  proper 
conveyance  of  said  land  to  plaintiff."  The 
damage  which  he  seel^s  to  recover  is  the  dif- 
ference l)etween  the  contract  price  of  the  land 
and  Its  market  value  on  the  1st  day  of  Janu- 
ary thereafter,  the  date  when  It  Is  charged 
the  conveyance  should  have  been  made. 
Clearly  the  appellee  is  suing  for  the  loss  of  a 
bargain  only,  and  not  for  damages  by  rea- 
son of  being  compelled  to  accept  an  imper- 
fect title,  or  one  defective,  or  for  the  failure 
of  a  title  in  whole  or  In  part  There  is  in 
the  petition  an  entire  absence  of  any  charge 
that  the  appellant  was  not  the  sole  owner  of 
the  land  and  that  he  for  that  reason  was 
unable  t»  convey  a  title  perfect  in  all  re- 
spects. In  this  state  the  general  rule  Is'that 
the  proper  measure  of  the  damages  which 
the  vendee  may  recover  for  a  breach  of  a 
contract  to  convey  or  make  title  to  land  is 
the  amount  he  has  paid  as  purchase  money. 
Roberts  &  Corley  v.  McFadden  et  al.,  32  Tex. 
Civ.  App.  4T,  74  S.  W.  105,  and  cases  there 
cited.  The  only  exceptions  which  appear  to 
have  been  made  to  this  rule  are  where  the 
vendor  either  willfully  or  fraudulently  fails 
or  refuses  to  comply  with  his  contract  to  con- 
vey. In  these  last-named  instances  only  can 
the  vendee  recover  for  the  loss  of  his  bargain 
In  addition  to  what  he  may  have  paid  as 
purchase  money.  If  the  vendor  presents  or 
tenders  a  conveyance  or  title  which  Is  merely 
defective  by  reason  of  the  existence  of  some 
cloud  or  apparent  imperfection,  the  vendee 
has  no  right  to  refuse  to  accept  it  and  sue 
for  the  loss  of  the  bargain;  but  at  most  be 
would  only  be  entitled  to  have  a  rescission  of 
the-  contract  and  the  recovery  of  whatever 
he  may  have  paid.  Roberts  &  Corley  v.  Mc- 
Fadden et  al.,  supra. 


Applying  those  principles  to  the  facts  here 
Involved,  we  have  concluded  that,  even  if  it 
be  held  that  the  original  petition  states  a 
cause  of  action  for  the  damages  claimed,  ttie 
facts  do  not  warrant  a  Judgment  If  at  the 
time  the  contract  offered  in  evidence  was 
made  Dobson  had  no  title,  and  for  that  rea- 
son was  unable  to  make  a  good  conveyance, 
the  most  which  the  appellee  could  recover 
would  be  the  amount  he  had  deposited  as 
earnest  money  with  Gregg  Bros.  Hall  v. 
York's  Adm'r,  ?2  Tex.  642 ;  Wheeler  v.  Styles, 
28  Tex.  242.  This  Is  the  prevailing  rule,  un- 
less there  be  additional  circumstances  of 
fraud  and  special  damages  resulting  to  tbe 
vendee.  The  mere  fact  that  the  vendor,  at 
the  time  of  binding  himself  to  convey,  knew 
that  he  had  no  title,  is  not  such  fraud  as 
would  authorize  such  additional  recovery. 
See  authorities  last  cited.  There  was  no  occa- 
sion for  the  appellee  in  this  Instance  to  lose 
his  bargain.  The  evidence  shows  conclusive- 
ly that  he  might  have  acquired  the  deed  con- 
veying all  of  the  title  which  Dobson  owned, 
either  at  the  time  the  contract  of  conveyance 
was  made  or  at  the  time  It  was  sought  to  be 
enforced.  When  the  appellee  withdrew  his 
money  which  he  had  deposited  in  the  hands 
of  Gregg  Bros.,  he  had  the  option  of  accepting 
the  warranty  deed  which  Dobson  had  deposit- 
ed with  Gregg  Bros,  for  his  benefit  He  elect- 
ed to  reject  the  deed  and  withdraw  the  pur- 
chase money,  and  he  must  abide  the  conse- 
quences of  bis  own  choice.  It  Is  Immaterial, 
so  far  as  the  right  to  recover  the  damages 
here  sought  Is  concerned,  what  the  parties 
had  In  mind  when  they  contracted  with  ref- 
erence to  making  a  perfect  title  to  the  land. 
We  do  not  undertake  to  say  that  under  prop- 
er allegations  and  proof  the  appellee  could 
not  recover  damages  for  a  failure  on  tbe 
part  of  the  appellant  to  do  what  he  claims  in 
bis  testimony  the  latter  agreed  to  do.  But 
that  question  is  not  here  Involved,  because 
no  injuries  on  account  of  such  failure  are 
either  alleged  or  proven ;  neither  Is  it  alleged 
or  shown  that  Dobson's  deed  of  general  war- 
ranty— that  which  he  had  placed  at  the  di»- 
posal  of  the  appellee — ^was  not  in  Itseif  a 
perfect  title.  A  perfect  title  Is  one  which  Is 
merchantable  or  marketable.  McClearly  v. 
Chipman,'32  Ind.  App.  489,  68  N.  E.  320;  Ross 
V.  Smiley,  18  Colo.  App.  204,  70  Pac.  700; 
Birge  V.  Bock,  44  Mo.  App.  69.  It  Is  also  de- 
fined as  one  which  is  good  and  valid  beyond 
a  reasonable  doubt  Reynolds  v.  Borel,  80 
Cal.  538,  25  Pac.  67;  Sheehy  v.  Miles,  93  Cal. 
288,  28  Pac.  1047.  In  this  case  the  evidence 
fails  to  cast  even  a  shadow  upon  the  title  of 
Dobson.  The  testimony  of  the  appellee  him- 
self Indicates  nothing  Intonslstent  with  what 
Dobson  says  about  the  perfect  reliability  of 
his  title. 

We  must  decline  the  request  of  the  appel- 
lee to  find  as  a  fact  that  Gregg  Bros,  were, 
at  the  time  they  were  holding  the  deed  and 
the  earnest  money  deposited  by  the  parties, 
acting  as  the  exclusive  agoits  of  the  appel- 
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lant,  Dobson.  The  Oreggs  had  brought  the 
parties  together,  and  were  tmdoubtedly  the 
agents  of  Dobson  In  negotiating  the  terms 
of  the  sale  as  finally  agreed  upon;  but  in 
tbeir  undertaking  to  accept  and  hold  the  ear- 
nest money  which  Zimmerman  agreed  to  de- 
posit they  departed  from  their  exclusive 
agency  for  Dobeon,  &nd  l>ecame  trustees 
cliarged  with  the  performance  of  certain  du- 
ties due  to  both  parties.  If  we  are  to  treat 
Gregg  Bros,  as  the  Eole  agents  of  Dobson, 
then  we  mast  regard  the  deposit  of  the  mon- 
ey by  the  appellee  as  a  payment  direct  to 
Dobson.  This  could  not  be,  for  the  reason 
that  it  was  specially  stipulated  tliat,  in  the 
event  Dol>son  failed  to  comply  with  his 
contract.  Gregg  Bros,  were  to  deliver  this 
money  back  to  him.  In  this  respect  they 
were  unquestionably  charged  with  a  trust  for 
the  benefit  of  appellee,  and  which  Dobson 
had  no  right  to  control.  How,  then,  <»n  it 
l>e  said  that  they  were  Dobson's  agents,  and 
yet  were  charged  with  the  performance  of 
duties  over  which  Dobson  had  no  control? 
WhOe  acting  as  a  stakeholder,  they  were  act- 
ing for  both  parties — for  one  as  much  as 
for  the  other. 
The  motion  for  a  rehearing  is  overruled. 


BELT  et  al.  v.  CETTI  et  al. 
(Court  of  Civil  Appeals  of  Texas.    Jan.  2, 1909. 

On  Rehearing,  March  13,  1909.) 
1.  Afpeai,  and  Ebbob  (§  638*)— Staiiment  of 
Facts— Filing — Neckssitt  fob. 

A  statement  of  facts,  not  bearini;  the  file 
mnrk  of  the  trial  clerk,  will  not  be  considered, 
thoagh  no  motion  is  made  to  strike  it. 

[EJd.  Note.— For  other  cases,  see  Appeal  and 
Error,  Dec.  Dig.  {  638.*] 

On  Rehearing. 

2L  Afpbai,  aw d  Erbob  (§  654*)— Statement  op 

Facts— Defbcis— Amendment. 

Where  a  statement  of  facts  is  not  subject 
to  consideration,  for  failing  to  show  filing  in 
the  trial  court,  appellant  should  be  permitted 
to  correct  the  record  to  show  a  filing. 

[Bd.  Note.— For  other  cases,  see  Appeal  and 
BTor,  Cent.  Dig.  H  2819-2822;  Dec  Dig.  f 
«o4.*J 

3.  Appbal  and  Ebbob  (8  7B0*)  — Review  — 
Insufficient  Assionmentb  of  Ebbob. 

Where  the  findings  do  not  support  a  judg- 
ment appealed  from,  the  Court  of  Civil  Appeals 
■will  not  refuse  to  consider  assignments  of  error, 
tbongh  they  merely  attack  the  judgment,  as  un- 
supported by  the  evidence. 

[EVL  Note.— For  other  cases,  see  Appeal  and 
Error.  Dec.  Dig.  {  750.«J  *^ 

4.  Hubbard  and  Wife  (|  276*)— Administba- 
TiON  OF  CoMMUNiTT— Bonds— Defenses. 

The  existence  of  valid  and  unpaid  claims 
against  a  community  estate  does  not  bar  recov- 
ery by  the  heirs,  on  a  bond  given  by  the  de- 
ceased husband  aa  administrator. 

[Ed.  Note.— For  other  cases,  see  Husband  and 
Wife,  Dec  Dig.  g  276.*]  "'"''«««  "a 

5.  Husband  and  Wife  «  276*)- Administba- 
tiow  of  CoMMUNiTT— Bonds— Defenses. 

It  is  no  defense  to  liability  on  the  bond 
of  a  deceased  husband  as  administrator  of  the ' 


community  estate  that  the  succeeding  adminis- 
trator received  and  inventoried  one-half  of  the 
property  in  kind  belonging  to  the  community  es- 
tate when  decedent  qualified. 

[EM.  Note.— For  other  cases,  see  Husband  and 
Wife,  Dec  Dig.  (  276.*] 

8.  Husband  and  Wife  ({  276*)— Adminibtba- 
tion  of  Communitt— Actions— Evidehcb— 
Sufficiency. 

£>vidence,  in  an  action  on  an  administra- 
tors bond  of  three  releases  of  vendor^s  lien 
notes,  made  by  various  parties  to  an  administra- 
tor, reciting  payment  by  him  of  the  "sum  of 

dollars,    which   releases   bore   date   after 

the  death  of  his  wife,"  is  insuflicient  to  sup- 
port a  finding  that  he  paid  specified  sums  for 
releases  of  specified  vendor's  lien  notes. 

WEd.  Note. — For  other  cases,  see  Husband  and 
ife,  Dec  Dig.  {  276.*] 

Appeal  from  District  Court,  Tarrant 
County;   Mike  B.  Smith,  Judge. 

Action  by  Agnes  Belt  and  another  against 
Zane  Cettl  and  others.  Judgment  for  de- 
fendants, and  plaintiffs  appeal.  Reversed 
and  remanded. 

Coke,  Miller  &  Coke,  for  appellants.  Or- 
rlck  &  Terrell  and  W.  R.  Sawyers,  for  ap- 
pellees. 

SPEBR,  J.  From  an  inspection  of  the  rec- 
ord in  this  case  we  find  what  purports  to  be 
a  statement  of  facts,  but  which  nowhere 
bears  the  file  mark  of  the  clerk  of  the  court 
before  which  the  case  was  tried.  While 
there  is  no  motion  to  strike  out  such  state- 
ment of  facts,  we  nevertheless  deem  it  to  be 
our  duty  under  the  circumstances  to  refuse 
to  consider  the  Instrument  as  a  proper  part 
of  the  record.  In  Brown  v.  Orange  County 
(Tex.  Civ.  App.)  107  S.  W.  607,  the  matter 
Is  treated  as  one  which  may  be  waived  by 
the  appellee,  but  In  Matthews  v.  Boydstun 
(Tex.  Civ.  App.)  31  S.  W.  814,  it  Is  said: 
"The  practice  of  disregarding  a  statement  of 
facts  filed  after  the  end  of  the  term  of  the 
court,  and  not  authorized  to  be  made  up  and 
filed  by  an  order  of  the  court  contained  In 
the  record,  whether  brought  to  the  attention 
of  the  court  by  action  of  counsel,  or  dis- 
covered by  the  court  from  Investigation  of 
the  case,  Is  too  well  established  by  our  Su- 
preme Court  to  Justify  a  doubt  as  to  our 
duty  to  disregard  the  statement  of  facts  In 
this  ease."  The  Supreme  Court  cases  of 
Raleigh  v.  Cook,  60  Tex.  440,  Ross  v.  Mc- 
Gowan,  58  Tex.  603,  McGuIre  v.  Newbill,  58 
Tex.  314,  and  Ry.  Co.  v.  McAllister,  59  Tex. 
349,  are  cited  for  this  holding.  To  the  same 
effect  is  Dennis  v.  Neal,  71  8.  W.  387,  an 
opinion  by  the  Court  of  Civil  Appeals  for 
the  Third  District  We  are  the  more  in- 
clined to  follow  the  rule  as  laid  down  by 
these  cases  for  the  reason  that  such  has 
been  the  practice  of  this  court,  as  will  be 
seen  from  an  examination  of  the  cases  of 
Smith  V.  Pecos  Valley  &  Northeastern  Ry. 
Co.,  48  Tex.  Civ.  App.  204,  95  S.  W.  11,  and 
Cockerell  v.  Walkup,  44  Tex.  Civ.  App.  564, 


•For  other  cases  see  tame  topic  and  section  NUMBER 
118S.W.-16 
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90  S.  W.  443,  In  each  of  wblch  cases  the 
statement  of  facta  not  properly  filed  within 
the  time  required  by  law  was  stricken  out 
npon  the  court's  motion. 

There  are  no  assignments  of  error  which 
can  be  considered  In  the  absence  of  a  state- 
ment of  facts,  and  it  therefore  becomes  our 
duty  to  affirm  the  judgment  of  the  district 
court  upon  his  findings  of  fact  contained  In 
the  record. 

Affirmed. 

.    DUNKLIN,  J.,  not  Sitting. 

On  Rehearing. 

SPEER,  X  On  a  former  day  of  the  term 
we  disregarded  the  statement  of  facts  because 
not  filed  lu  the  court  below,  and  affirmed  the 
Judgment.  We  are  now  asked  to  grant  a  re- 
hearing, and  to  permit  a  correction  of  the 
record  to  show  diat  the  statement  of  facts 
was  duly  filed  in  the  district  court,  and  we 
are  of  the  opinion  the  motion  should  be 
granted.  We,  therefore,  proceed  to  consider 
the  case  on  its  merits.  The  case  has  been 
once  before  appealed  to  this  court,  a  report 
of  which  win  be  found  hi  01  S.  W.  1008,  and 
in  that  opinion  we  affirmed  a  judgment  in 
favor  of  the  present  appellees,  stating:  "In 
the  view  we  take  of  the  case  no  other  Judg- 
ment than  the  one  rendered  by  the  court 
could  be  sustained."  We  expressly  affirmed 
the  judgment,  however,  on  a  question  of 
limitation,  upon  which  question  the  Supreme 
Court,  In  a  writ  of  error  granted  to  our 
Judgment,  reversed  our  decision,  as  will  be 
seen  from  the  further  report  of  the  case  in 
93  S.  W.  1000.  There  were  findings  of  fact 
filed  by  the  district  judge,  before  whom  the 
case  was  tried  on  the  first  trial,  and  these 
findings  are  also  set  out  in  the  report  of  the 
Supi-eme  Court  decision.  After  the  order  of 
the  Supreme  Court  reversing  the  case  and 
remanding  it  for  trial,  the  district  Judge 
again  rendered  judgment  for  the  appellees, 
from  which  this  appeal  Is  prosecuted. 

The  findings  of  fact  filed  by  the  trial  Judge 
are  as  follows: 

"(1)  That  the  defendants  in  open  court 
abandoned  so  much  of  their  pleadings  as 
raised  the  question  of  bar  of  the  statute  of 
limitations. 

"(2)  That  on  the  16th  day  of  August,  1889, 
Mrs.  Mary  A.  Roche  died,  leaving  surviving 
her  Thomas  Roche  and  their  two  children, 
Agnes  and  Honora. 

"(3)  That  in  August,  1889,  Agnes  Roche 
was  nine  years  old,  and  Honora  Roche  was 
seven  years  old. 

"(4)  That  on  the  20th  day  of  December, 
tSiiO,  Agnes  Roche  married  O.  3.  Belt,  and 
on  the day  of  September,  1902,  Hono- 
ra Roche  married  H.  E.  Sears. 

"(5)  That  at  the  time  of  the  death  of  Mrs. 
Mary  A.  Roche  she  and  her  husband  were 
possessed  of  a  large  community  estate,  con- 
^stlug  of  the  items  shown  in  Exhibit  A  to 


the  amended  original  answer  of  defendant 
C.  J.  Swasey,  filed  October  26,  1903,  which 
said  property,  together  with  the  notes  listed 
in  said  exhibit,  were  of  the  value  of  $234,- 
032,  from  which  should  be  excepted  the  note 
of  A.  G.  Rintleman,  $1,000,  which  was  paid 
before  the  death  of  Mrs.  Roche,  leaving  the 
value  $237,032.  That  the  community  prop- 
erty was  all  the  property  then  owned  by 
them  or  either  of  them. 

"(6)  That  on  the  16th  day  of  Septeml>er, 
1889,  Thomas  Roche  made  application  to  the 
county  court  of  Tarrant  county,  Tex.,  to  be 
appointed  community  administrator  of  the 
estate  of  himself  and  his  deceased  wife. 

"(7)  That  on  the  same  day  Thos.  Roche 
was  by  said  court  appointed  community  ad- 
ministrator of  said  estate  of  himself  and 
wife,  and  duly  qualified  as  such  on  the  27th 
day  of  September,  1889,  giving  bond  as  re- 
quired by  law,  and  conditioned  as  required 
by  law,  in  the  sum  of  $235,385. 

"(8)  That  the  sureties  on  said  bond  were 
Zane  Cetti,  C.  J.  Swasey,  E  W.  Taylor,  K  E. 
Chase,  and  M.  L.  Lynch. 

"(9)  That  E.  E.  Chase  died  insolvent  be- 
fore the  beginning  of  this  suit 

"(10)  That  said  bond  was  approved  duly 
by  the  court  on  October  10, 1889,  and  Thomas 
Roche  then  took  charge  of  the  community 
property  under  his  appointment 

"(11)  Thos.  Roche  disposed  of  property  of 
the  community  estate  of  the  value  of  $68,- 
145.38,  exclusive  of  the  Tom  Oreen  county 
sections,  and  including  $11,500  rents  collect- 
ed, and  including  $2,000  on  the  McLemore 
survey,  item  5  of  the  T.  Roche  inventory. 
Some  of  the- above  properties  brought  more 
than  inventory  values,  and  one  piece,  Item 
39,  $300  less,  by  items  aa  follows: 

Item    5.    40  acres  McLemore,  cbg.  cash $  1,000  00 

7.    Vi  N.  Vi  loU  1  and  S  Daggett  2iid 

addition    >,233  tt 

11.    Lot  t,  BUc  8,  Hirshfleld 6,S00  00 

IS.    Sec  No.  26,  Blk.  8,  Taylor  Co....  2,560  00 

10.    Sec.  No.  11,  Blk.  8;  Gallaban  Oo..  1.880  00 

SO.    Vi  int  In  49M  ft.  Blk.  60 9,600  00 

44.    Part  Smith  ft  Hlrahtteld 1,700  00 

46.    Part  TezB*  ft  Pacifle 2.600  00 

».    Vi  lot  In  9  L«ts,  Blk.  4 .'.  1E.7S0  00 

61.    About  340  head  steers 6,000  00 

66.  21  shares  oil  mill  stock ^..  2,100  00 

67.  Electric    Light    stock 876  00 

Notes  (2,647  less  RinUeman  $1,000  1.647  00 

Rents  collected U,600  00 

168,146  83 

"(12)  The  Tom  Oreen  county  sections,  13 
in  number,  of  the  value  of  $8,320  at  the  time 
of  the  death  of  Mrs.  Roche,  and  when  dispos- 
ed of,  though  Inventoried  at  $16,640,  were  by 
Thomas  Roche  traded  for  some  property  in 
Des  Moines,  Iowa.  The  40  acres  of  the  Mc- 
Lemore survey,  item  6  of  the  T.  Roche  in- 
ventory, were  sold  to  E.  B.  Chase  for  $2,000 
cash  and  $6,000  in  notes.  The  notes  were 
turned  over  to  J.  J.  Roche,  administrator  of 
the  estate  of  Thos.  and  Mary  A.  Roche,  and 
suit  brought  thereon,  and  the  whole  property 
was  bought  in  and  taken  possession  of  by 
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said  administrate,  and  sold  by  him  as  tbe^ 
property  of  said  estate  of  Thos.  and  Mary 
A.   Roche  by  proper  orders  of  the  county 
court  of  Tarrant  county,  Tex. 

"(13)  Thofl.  Boche  mortgaged  two  pieces 
of  the  community  property,  to  wit,  items  1 
and  12  of  said  Exhibit  A,  of  the  then  value 
of  138,500,  for  118,000. 

"(14)  That  Thos.  Roche,  after  the  death  of 
his  wife,  bad  no  business  other  than  that  of 
the  community,  and  all  of  his  time  was  given 
to  its  affairs,  and  all  of  his  dealings  were  bad 
and  done  for  the  benefit  of  the  community 
estate. 

"(IK)  That  Thomas  Roche,  while  commun- 
ity administrator,  kept  a  book  showing  the 
receipts  and  disbursements  for  and  on  behalf 
of  the  commnnlty,  which  book  was  lost  years 
after  the  death  of  Thos.  Roche,  and  years 
before  the  t>eglnnlng  of  this  suit,  the  same 
having  been  In  the  possession  of  J.  J.  Roche, 
administrator  hereinafter  referred  to. 

"(16)  That  on  the  10th  day  of  July,  1891, 
Thos.  Roche  died. 

"(17)  That  after  the  death  of  Thos.  Roche, 
application  was  made  to  the  county  court  of 
Tarrant  county,  Tex.,  a  court  of  competent 
Jurisdiction,  by  J.  J.  Roche  for  letters  of  ad- 
ministration on  the  estate  of  Thomas  Roche 
and  of  the  community  estate  of  Thomas  and 
Mary  A.  Roche,  and  letters  were  granted  on 
said  estates,  and  J.  J.  Roche  duly  qualified 
as  required  by  law,  his  bond  being  approved 
on  November  7,  1801. 

"(18)  That  on  his  qaalUlcatlon  3.  J.  Roche 
received  and  Inventoried,  and  had  appraised 
and  administered  by  order  of  the  court,  Zane 
Cettl  being  one  of  the  appraisers,  as  the 
commnnlty  property  of  Thomas  and  Mary 
Roche,  the  following  properties,  of  the  fol- 
lowing values,  to  wit:  Real  estate  which 
was  on  hand  on  the  death  of  Mrs.  Roche,  and 
still  on  hand  at  the  time  of  the  death  of 
TboB.  Roche,  ondlsposed  of,  which  was,  at 
the  time  of  the  death  of  Mrs.  Roche,  of  the 
value  of  $154,641.66.  Exempt  personal  prop- 
erty and  Ryland  mining  stock  In  Identical 
Und  on  band  at  the  death  of  Mrs.  Roche, 
and  on  hand  at  the  death  of  Thoa.  Roche, 
undisposed  of,  which  at  the  time  of  the 
death  of  Mrs.  Roche  was  of  the  value  of 
$16350,  the  real  estate  above  being,  at  the 
death  of  Thos.  Roche,  and  when  received  by 
the  administrator,  of  the  value  of  $146,930. 
The  personal  property  and  stock  above,  at 
the  death  of  Thoa.  Roche,  and  when  received 
by  the  administrator,  of  the  value  of  $35. 
Cash,  $8,01&  Notes  takeu  from  community 
property  sold,  which  were  collected  by  the 
administrator  of  the  community  estate  of 
Thomas  and  Mary  Roche,  $12,450.50.  This 
indndes  Chase's  note  of  $6,000  on  which  the 
40  acres  (McLemore)  was  taken  back.  The 
balance  was  paid  in  cash.  Real  estate  ac- 
qoired  after  the  death  of  Mrs.  Roche,  when 
taken  by  the  administrator,  was  of  the 
value  of  $37,850.  This  was  taken  by  the 
administrator  of  the  community  estate  of 


Thos.  and  Mary  A.  Boche,  and  administered 
by  him,  except  the  Des  Moines  property 
shown  below.  Notes  and  choses  in  action 
acquired  after  the  death  of  Mrs.  Roche,  when 
taken  by  the  administrator,  was  of  the  value 
of  $5,441.67.  These  notes  were  taken  and 
administered  as  the  real  estate  Jost  above. 
Of  the  Item  $37,850,  real  estate,  the  proper- 
ty In  Des  Moines,  the  equity  In  which  was  of 
the  value  of  $30,000  was  Included.  This 
property  was  that  which  was  received  for 
the  Tom  Green  county  sections,  and  took  its 
place  In  the  community  estate.  That  the 
property  mortgages  for  $18,000  by  Thos. 
Roche  went  to  the  administrator  Incumbered 
for  that  amount,  the  property  was  of  the 
value,  at  the  time  of  the  death  of  Mrs. 
Roche,  of  $39,560,  and  at  the  time  of  the 
death  of  Thos.  Roche,  and  Its  receipt  by  the 
administrator,  of  $35,000. 

"(19)  That  Thos.  Roche  was  not  responsible 
for  any  of  the  decreases  In  values,  bat  they 
occurred  from  causes  beyond  his  control. 

"(20)  O^at  Thos.  Roche  paid  out,  while, 
acting  as  commnnlty  survivor  on  account  of 
the  community  estate,  sums  of  money,  for 
which  he  Is  entitled  to  credit  amounting  to 
$59,044.87.  The  item  of  credits  Includes  $12,- 
649  paid  out  on  account  of  notes  of  Elser, 
Lake,  Cettl,  and  Roche,  and  $10,000,  being 
commissions  at  the  legal  rate  on  receipts  and 
expenditures  and  household  expenses.  The 
above  $59,044.87  is  Itemized  as  follows: 

Attornar'i   (••• t    »0  00 

Taxes   <,US  ft 

Tombstona    , 1.US  00 

Burial    axpenaea 400  OO 

ImproTementa    D4 2,000  00 

Inroranoe    2,500  00 

CommlBslons   760  00 

Factory   Building 15,000  00 

Note,  Ft  Worth  Nat.  Bank 2,000  00 

Note,  HercbanU'  Nat  Bank 1,72100 

Loving  release 2,600  00 

Daggett  release 686  00 

Carb   release 8,60000 

Notes,  maer.  Lake,  CetU  and  Roche 12.64*00 

|4>,0U8T 
10,000  00 

ia,044«r 

"(21)  That  the  trade  Involving  the  Tom 
Green  county  land,  traded  for  the  Des 
Moines,  Iowa,  property,  was  ratified  by  plain- 
tiffs, and  Thomas  Roche  should  not  be  charg- 
ed with  that  Item,  but  the  Des  Moines  prop- 
erty should  be  taken  in  Its  place.  The  Des 
Moines  property  was  sold  by  the  guardian  of 
the  children,  and  the  proceeds  were  account- 
ed for  in  settlement  with  thenu 

"(22)  That  the  administration  on  the  es- 
tates of  Thos.  Roche  and  the  community  es- 
tate of  Thos.  and  Mary  Roche  is  still  open 
and  pending  In  the  county  court  of  Tarrant 
county,  Tex.,  on  account  of  litigation  and 
other  causes,  and  J.  J.  Roche  Is  still  the 
administrator. 

"(23)  That  there  are  now  live  and  unsatis- 
fied debts  of  the  community  estates  of  Thos. 
and  Mary  A.  Roche  amounttng  to  over  $200,- 
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000,  subject  to  payment,  by  the  administra- 
tor of  the  community  estate  of  Thos.  and" 
Mary  A.  Roche,  out  of  such  assets  as  may  be 
on  hand. 

"(24)  That  all  assets  of  the  community  es- 
tate of  Thos.  &  Mary  A.  Roche  have  been 
sold,  and  the  estate  has  been  finally  admin- 
istered, with  the  exception  of  a  small  bal- 
ance about  $3,000  on  band,  which  Is  the  only 
fund  available  with  which  to  pay  the  said 
$200,000  of  community  debts. 

"(26)  That  at  the  time  of  the  death  of  Mrs. 
Roche  there  were  In  existence  community 
debts,  and  there  were  community  debts  in 
existence  at  the  time  of  the  death  of  Thos. 
Roche. 

"(26)  That  of  the  community  property  turn- 
ed over  to  the  administrator,  3.  J.  Roche,  the 
plalntifTs  Agnes  and  Honora  Roche  received 
the  following,  to  wit: 

The  homestead  ot  the  valne  at ^0,000 

The  household  and  kitchen  furniture,  which 
was  In  Identical  kind,  but  seems  to  have 
been,  at  the  time  ot  Ita  receipt,  ot  no  sub- 
stantial value,  thouerh  It  was  ot  the  In- 
ventory value  ot  12,000  at  the  time  ot  Mn. 
Roche's  death. 

Live  stock  of  the  value  ot ,         tS 

This  was   in  Indentlcal  kind  but  had  de- 
preciated In  value  from  1350, 
Caah  1,100 

|12,S» 

"(27)  Tliat  the  minors  had  a  guardian  of 
their  persons  and  estates,  one  J.  F.  Tlemey, 
who  was  appointed  about  the  same  time  as 
the  administrator,  and  who  frequently  ap- 
petired  for  them  In  the  administration  pro- 
ceedings, and  who  continued  to  act  until  the 
minors  reached  their  majority,  when  he  set- 
tled with  them.  He  was  appointed  by  the 
county  court  of  Tarrant  county,  Tex.,  a 
court  of  competent  Jurisdiction,  and  qualified 
and  acted  under  such  appointment 

"(28)  That  the  defendant  Swasey  and  Tay- 
lor were  duly  adjudicated  bankrupts  in  18^. 
That  no  liability  on  the  bond  in  suit  was 
scheduled.  That  J.  J.  Roche,  administrator 
of  the  community  estate  of  Thos.  and  Mary 
A.  Roche,  had  notice  of  the  iMinliruptcy  pro- 
ceedings from  their  inception,  as  well  as  of 
the  discharge.  That  Agnes  and  Honore 
Roche  and  J.  F.  Tlemey,  their  guardian,  did 
not  know  of  the  proceedings  in  bankruptcy 
aforesaid." 

In  the  light  of  the  decision  of  our  Supreme 
Court  on  the  former  appeal  we  are  constrain- 
ed to  bold  with  appellants  upon  their  first 
and  second  assignments  of  error,  to  the  effect 
that  the  court  erred  In  rendering  Judgment 
In  favor  of  appellees  under  the  evidence. 
While  It  ia  true  these  assignments  attack 
the  Judgment  as.  being  contrary  to  the  evi- 
dence, and  not  specifically  that  It  Is  not 
supported  by  the  findings  of  fact,  yet  we  are 
unable,  for  this  reason,  to  refuse  to  con- 
sider the  assignments,  because  we  are  of 
the  opinion  the  findings  of  fact  do  not  sup- 
port  the  Judgment     If   the   findings   were 


suflicient,  we  might  not  go  behind  them,  ex- 
cept upon  an  assignment  specifically  making 
that  attack,  and.  In  view  of  this,  we  perhaps 
erred  in  not  reversing  the  Judgment  on  the 
original  hearing.  It  is  unnecessary  to  detail 
the  evidence,  but  the  findings  show  that,  at 
the  death  of  appellants'  mother,  Mrs.  Mary 
A.  Roche,  she  and  her  husband  were  pos- 
sessed of  a  large  community  estate  of  the 
value  of  about  $235,000.  The  findings  further 
show  that  during  his  administration  Thom- 
as Roche  disposed  of  property  of  the  com- 
munity of  the  value  of  $68,145,  and  that  he 
paid  out,  on  account  of  such  community  es- 
tate, the  sum  of  $59,044.87,  for  which  he 
is  entitled  to  credit  Accepting  these  find- 
ings the  court,  it  would  appear,  should  have 
rendered  Judgment  in  favor  of  appellants; 
but  he  evidently  proceeded  on  the  theory  that 
because,  as  found  by  him  (finding  23),  "there 
are  now  live  and  unsatisfied  debts  of  the  com- 
munity estate  of  Thos.  and  Mary  A.  Roche 
amounting  to  over  $200,000,  subject  to  pay- 
ment by  the  administrator,"  the  appellants 
could  in  no  event  recover.  But  we  are  con- 
strained to  hold  that  this  question  was  de- 
termined adversely  to  appellees  on  the  for- 
mer appeal.  An  examination  of  the  report  of 
the  case  in  93  S.  W.  1000  will  show  that 
the  trial  court  there  found  "that  there  are 
now  in  existence  unpaid  debts  In  excess  of 
$100,000,  which  are  valid  community  debts 
of  the  estate  of  Thos.  and  Mary  A.  Roche ;" 
and  that  the  administration  was  then,  as  It  is 
now,  still  x)ending.  It  will  also  appear  that, 
even  this  $100,000  was  far  in  excess  of  any 
probable  liability  of  the  appellees  as  bonds- 
men for  the  devastavit  of  their  principal, 
Thomas  Roche.  If  the  contention  were 
sound  that  the  existence  of  valid  and  unpaid 
claims  against  the  estate  would  constitute 
a  l>ar  to  appellants'  recovery,  the  decision 
of  the  Supreme  Court  would  necessarily  have 
been  one  of  affirmance  of  our  former  Judg- 
ment, even  though  that  court  had  disagreed 
with  us  on  the  question  of  limitation  discuss- 
ed in  both  opinions.  In  other  words,  the 
Supreme  Court  would  not  have  reversed  and 
remanded  the  case  for  trial  if  the  Judgment 
of  the  district  court  was  right  upon  the  find- 
ings made.  So  that  we  take  it  to  be  settled 
that  the  twenty-third  finding  to  the  effect 
that  there  are  now  live  and  unsatisfied 
debts  amounting  to  over  $200,000,  subject  to 
payment  by  the  administrator  of  the  com- 
munity estate  of  Thomas  and  Mary  A.  Roche, 
is  upon  an  immaterial  issue,  and  constitutes 
no  defense  to  appellants'  right  of  recovery. 

If  we  are  right  in  the  above,  the  same 
reasoning  also  answers  appellees'  further 
contention  that  they  were  relieved  from  fur- 
ther liability  when  J.  J.  Roche,  as  admin- 
istrator of  the  community  estate  of  Thomas 
and  Mary  A.  Roche,  received  and  Inventoried 
one-half  of  the  property  in  kind  belonging 
to  such  community  estate  at  the  date  ot 
the   qualification  of  Thomas  Roche.     This 
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contention  was  also  urged  In  sapport  of  tbe 
Jadsment  on  the  former  appeal,  bnt  we  did 
not  then,  nor  do  we  now,  attach  any  Im- 
portance to  It. 

The  fifth  assignment  of  error  Is  also  sus- 
tained, wherein  It  complains  of  the  Insuffi- 
ciency of  the  evidence  to  support  the  find- 
ing as  to  the  items  of  the  Loving,  Daggett, 
and  Carb  releases.  Evidence  that  "three  re- 
leases of  vendor's  lien  notes,  made  by  vari- 
ous parties  to  Thomas  Roche,-  reciting  the 
payment  by  Thomas  Roche  of  the  sum  of 
dollars,  which  releases  bore  date  aft- 
er the  death  of  his  wife,"  is  not  sufficient  to 
support  the  eleventh,  twelfth,  and  thirteenth 
Items  of  the  court's  twentieth  finding. 

The  only  other  findings  attacked  are  the 
fourteenth  and  twenty-first,  and  these  we 
sustain  as  being  supported  by  tbe  evidence. 

The  motion  for  rehearing  Is  therefore 
granted,  the  original  statement  of  facts  is 
ordered  to  be  filed,  and  the  Judgment  of  the 
district  court  is  reversed,  and  the  cause  re- 
manded. 

DUNKLIN,  J.,  not  sitting. 


ST.  LOUIS  SOUTHWESTERN  RT.  CO.  OF 

TEXAS  V.  BROWNING.t 

(Court  of  Civil  Appeals  of  Texas.     March  20, 

1909.    Rehearing  Denied  April  10,  1909.) 

1.  Masteb  and  Sebvant  (J  112*)— Masteb's 
LiABiirrr  fob  Injubies— Appliances  fob 
Work— RaiItKOAD  Cars. 

Tbe  fnmishing  by  a  railroad  company  of  a 
defective  hand  car  to  convey  sectionmen  to  and 
frnm  their  work  is  negligence  on  the  part  of  the 
railroad  company. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant.  Cent  Dig.  {f  218-223;  Dec.  Dig.  S 
112.*] 

2.  Mastteb  and  Sxbvart  (t  276*)— Injttbies 
TO  Servant— Proximaib  Gause. 

Evidence  held  to  show  that  the  fomishing 
of  a  defective  hand  car  was  the  proximate  cause 
of  injuries  of  a  section  hand. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  H  950-976;  Dec.  Dig.  { 
276.*J 

3.  Master  awd  Servant  (§  210*)— Injuries 
to  Servant— Assumption  of  Risk— Defect- 
ive Appliances. 

Where  plaintiff  was  employed  by  the  de- 
fendant as  a  section  hand,  and  with  other  hands 
was  furnished  a  defective  hand  car  to  take 
them  to  and  from  their  work,  and  plaintiff  was 
thrown  on  the  car  and  injured,  he  did  not  as- 
nme  the  risk  of  injury  from  the  use  of  the  de- 
fective car. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Sorvant  Cent  Dig.  {{  554-556;  Dec  Dig.  { 
210.*1 

4.  Appeal  ANn  Ebbob  ({  105S*)— Harmless 
Ebroii — Personal  Examination  of  Partt. 

Plaintiff  was  examined  by  defendant's  phy- 
ridan  after  be  was  Injnred,  and  the  physician 
testified  folly  upon  the  trial,  and  it  did  not  ap- 
pear that  a  further  examination  was  necessary 
to  enable  the  physician  to  state  the  character  of 
plaintiff's  injuries.  While  testifying,  plaintiff 
exhibited  to  the  jury  the  Injured  parts  of  his 


body.  Beld,  that  a  refusal  of  a  request  by  de- 
fendant to  allow  its  physician  to  examine  plain- 
tilTs  injuries  before  the  jury  and  testify  m  re- 
gard to  tbe  nature  thereof  was  harmless  error. 
[£!d.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §{  4200-4206;  Dec.  Dig.  i 
105&*] 

5.  Trial  (|  253*)— Ihstbuctions. 

In  an  action  against  a  railroad  company 
for  injnries  to  a  section  hand  while  operating 
a  defective  hand  car,  an  instruction  that  if 
while  plaintiff  and  tbe  other  sectionmen  were 
operating  the  hand  car,  the  bull  wheel  gave  way 
by  having  been  previously  broken  or  worn,  and 
the  giving  way  of  the  wheel  caused  plaintiff  to 
be  injured,  and  that  defendant  in  eq:uipping  the 
car  with  defective  bull  wheel  was  guilty  of  negli- 
gence, which  was  the  proximate  cause  of  plain- 
tiff's injury,  they  should  find  for  the  plamtiff, 
but  otherwise  to  find  for  the  defendant,  is  not 
objectionable  as  on  the  weight  of  the  evidence 
in  assuming  that  defendant  equipped  the  hand 
car  with  a  defective  wheel,  and  in  submitting 
only  the  question  whether  defendant  equipped 
its  car  with  a  defective  wheel  when  the  plead- 
ings and  proof  raise  tbe  issue  whether  defend- 
ant negligently  permitted  a  car  with  a  defective 
wheel  to  l>e  operated. 

[Ed.  Note.— For  other  cases,  see  Trial.  Dec. 
Dig.  I  253.*) 

6.  Trial  (t  138*)— Habicokss  Brror— Abou- 
kentb  of  Counsel. 

In  an  action  for  personal  injuries  against 
a  railroad  company,  plaintiff's  attorney  said: 
"This  railroad  company  prefers  negroes  to  white 
men,  and  gives  the  jobs  to  negroes  when  white 
men  want  them."  And,  when  he  was  informed 
that  defendant's  attorney  had  taken  exceptions 
to  these  remarks,  he  stated  that  be  desired  to 
withdraw  them,  and  the  jury  was  instructed  to 
disregard  the  remarks.  Held,  that  defendant 
was  not  prejudiced  by  the  remarks. 

[Ed.  Note. — For  other  cases,  see  Trial,  Cent 
Dig.  1316;  Dec.  Dig.  J  133.*] 

7.  Appeal  and  Errob;  ({  1060*)— Harmless 
Error— Remarks  of  Counsel. 

In  an  action  by  a  railroad  employ^  to  re- 
cover for  injuries  plaintiff's  attorney  in  address- 
ing the  jury  said  that  plaintiff  has  testified  for 
whom  he  has  worked  for  the  last  five  or  six 
years,  and,  if  he  was  not  telling  the  truth,  the 
railroad  company  would  search  for  the  men  he 
worked  for,  and  would  have  brought  them  to 
contradict  the  plaintiff.  Held 'that,  while  the 
remarks  might  have  been  improper,  they  were 
not  sufficiently  so  to  warrant  a  reversal  of  tbe 
judgment. 

['Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {  4135 ;   Dec.  Dig.  {  1060.*] 

8.  Damages   (8   132*)— Excessive  Damages— 
Permanent  Injuries. 

Where  there  was  testimony  showing  that 
plaintiff  sustained  serious  injuries  from  which 
he  suffered  much  mental  and  phjrslcal  pain,  and 
which  would  cause  him  to  continue  to  suffer  in 
the  future  and  impair  his  capacity  to  labor  and 
earn  money,  a  verdict  of  $1,500  is  not  excessive. 
(Ed.  Note.— For  other  cases,  see  Damages, 
Cent  Dig.  §§  372-385,  396;  Dec.  Dig.  i  132.*] 

Appeal  from  District  Court,  Hunt  County; 
B.  L.  Porter,  Judge. 

Action  by  Connie  Browning  against  the  St 
Louis  Southwestern  Railway  Company  of 
Texas.  Judgment  for  plaintiff,  and  defend- 
ant appeals.    Affirmed. 

In  his  argument  to  the  Jury  counsel  for 
plaintiff  said:  "It  Is  true  plaintiff  Is  a  negro. 


*f  er  otliar  cases  see 
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but  this  railroad  company  prefers  negroes  to 
'White  men,  and  gives  the  Jobs  to  negroes 
when  white  men  want  them,  [and]  plalntlflF 
has  testified  that  he  was  a  regnlar  and  indus- 
trious worker,  and  has  testified  for  whom  he 
has  worked  for  the  last  five  or  six  years  and 
about  how  he  was  hurt  It  he  was  not  tell- 
ing the  truth,  this  railroad  company  would 
go  search  the  whole  country  for  the  men  he 
worked  for  and  for  the  sectlonmen  who 
worked  with  him,  and  would  have  brought 
them  here  to  contradict  the  plalntUt." 

E.  B.  Perkins,  D.  Upthegrove,  and  Temple- 
ton,  Crosby  &  Binsmore,  for  appellant  B. 
Q,  Eyans,  for  appellee. 

TALBOT,  J.  This  is  a  suit  for  damages 
on  account  of  personal  Injuries  /sustained  by 
appellee  while  working  for  appellant  as  a 
section  hand.  The  defendant  company  an- 
swered by  general  and  special  demurrers,  a 
general  denial,  and  by  special  pleas  of  as- 
sumed risk  and  contributory  negligence.  The 
case  was  tried  before  the  court  and  a  Jury, 
and  resulted  In  a  verdict  and  Judgment  In 
favor  of  the  appellee  for  the  sum  of  $1,500, 
and  the  railway  company  appealed. 

Oonduslons  of  Fact 

Appellee  was  In  the  employment  of  api)el- 
lant,  working  as  a  section  hand.  He  had 
been  at  work  for  about  three  weeks  previous 
to  the  date  of  the  accident  which  resulted 
In  the  Injuries  of  which  he  complains.  The 
section  gang,  of  which  he  was  a  member, 
when  engaged  In  working  on  the  railroad 
track  at  different  places,  were  conveyed  over 
the  track  to  and  from  their  work  on  hand 
cars.  On  August  16,  1907,  while  appellee  and 
three  other  members  of  the  section  gang 
were  operating  a  hand  car  in  the  discharge 
of  their  duties,  the  bull  wheel  of  the  car, 
because  of  having  been  previously  broken 
or  badly  worn,  ^ave  way,  and  caused  appel- 
lee to  be  thrown  on  the  car  with  great  vio- 
lence, injuring  the  spermatic  cord  and  mem- 
bers thereof,  and  causing  him  to  have  and 
suffer  with  a  disease  known  as  varicocele. 
As  a  result  of  appellee's  injuries,  which  are 
to  some  extent  probably  permanent,  he  has 
suffered  mental  and  physical  pain  and  will 
probably  suffer  such  pain  In  the  future. 
The  furnishing  of  said  hand  car  with  the 
broken  or  worn  bull  wheel  to  convey  appel- 
lee to  and  from  the  different  places  on  its 
track  in  order  that. he  might  perform  the 
service  required  of  him  was  negligence  on 
appellant's  part  and  such  negligence  was  the 
proximate  cause  of  appellee's  Injuries.  Ap- 
pellee did  not  assume  the  risk  of  Injury  from 
the  use  of  said  defective  car,  and  was  not 
himself    guilty    of   contributory   negligence. 

Conclusions  of  Law. 

While  the  plaintiff  was  upon  the  witness 
stand  testifying  In  bis  own  behalf,  at  the 
suggestion  of  bis  counsel,  he  exhibited  to  the 


Juiy  the  Injured  parts  of  his  body,  after 
which  defendant  introduced  Dr.  C.  £.  Cant- 
rell,  its  local  physician  and  anrgeon,  and  re- 
quested that  Dr.  Cantrell  be  permitted  to 
examine  plaintiff's  lnju];les  before  the  Jury, 
and  testify  in  regard  to  the  nature  and  ex- 
tent thereof.  To  the  proposed  examination 
plaintiff's  counsel  objected  on  the  ground 
that  the  evidence  showed  that  Dr.  Cantrell 
had  examined  plaintiff  about  three  days 
before  the  trial,  and  the  objection  was  sus- 
tained. This  action  of  the  court  is  made  the 
basis  of  appellant's  first  assignment  of  error. 
It  has  been  held  in  this  state.  In  effect,  that 
when  the  plaintiff,  In  an  action  for  personal 
Injuries,  In  the  course  of  his  testimony  ex- 
hibits the  injured  parts  to  the  Jury,  the  de- 
fendant upon  proper  request  is  entitled  to 
have  a  medical  expert  of  his  own  selectlou 
to  examine  the  parts  In  the  presence  of  the 
Jury  and  testify  In  relation  thereto.  Railway 
Company  v.  Langston  (Tex.  Civ.  App.)  47 
S.  W.  1027;  Id.,  92  Tex.  714,  60  S.  W.  674. 
51  S.  W.  331.  But  we  are  of  the  opinion 
there  was  no  material  error  in  refusing  the 
defendant's  request  In  this  instance.  The 
testimony  shows,  and  in  explanation  of  the 
ruling  upon  the  question,  the  trial  Judge  in 
a  statement  appended  to  the  bill  of  excep- 
tions reserved  says:  "Dr.  C.  E.  Cantrell  was 
the  first  man  to  examine  him  [plaintiff]  after 
he  was  Injured,  examining  him  on  the  same 
evening  when  he  was  Injured.  The  proof 
also  showed  that  Dr.  Cantrell  was  the  last 
man  that  had  examined  him  before  the  trial; 
he  having  examined  him  the  day  before  the 
trial."  In  further  explanation  of  his  ruling 
the  Judge  says:  "The  request  was  made 
near  the  close  of  the  case,  and  I  did  not 
compel  the  parties  to  submit  to  the  examina- 
tion because  I  regarded  the  question  as  com- 
ing too  late,  and  because  I  believed  that  the 
railway  company  bad  had  ample  opportunity 
for  Dr.  Cantrell,  a  local  surgeon,  to  examine 
him."  Dr  Cantrell,  It  seems,  testified  fully 
upon  the  trial,  and  It  does  not  appear  that  a 
further  examination  of  the  plaintiff  by  him 
was  necessary  to  enable  him  to  more  defi- 
nitely and  accurately  state  the  character  and 
extent  of  plalntifTs  injuries.  No  such  claim 
was  or  is  made  by  appellant  The  plaintiff, 
at  the  times  stated  by  the  court  in  his  ex- 
planation appended  to  the  bill  of  exceptions 
willingly  submitted  to  the  examination  made 
by  Dr.  Cantrell,  and  no  obstacle  was  Inter- 
posed by  him  or  encountered  In  said  exam- 
ination to  a  thorough  examination  and  as- 
certainment of  the  exact  nature  of  plaintiff's 
injuries  in  so  far  as  a  knowledge  of  them 
could  be  acquired  by  such  an  examination  as 
the  skill  of  the  doctor  would  enable  blm  to 
make,  it  not  appearing'  that  the  examina- 
tion requested  was  necessary  to  a  full  or 
fuller  presentation  of  all  the  facts  In  rela- 
tion to  plalntifTs  Injuries,  appellant  has  sus- 
tained no  substantial  injury  by  the  court's 
action,  and  it  therefore  furnishes  no  good 
reason  for  a  reversal  of  the  case.    The  case 
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la  clearly  dlstlngnlBbable  in  tbe  facta  from 
the  case  cited.  In  that  caae  the  question 
was  whether  or  not  the  plaintiff,  whose  legs 
had  been  amputated,  was  then  or  would  be 
able  in  the  future  with  proper  care  and 
treatment  to  wear  or  use  artificial  limbs. 
The  pbysiclan  offered  by  the  railway  com- 
pany to  make  the  examination  before  the 
Jury  had  not  previously  examined  the  plain- 
tiff, and  stated  that,  If  they  were  permitted 
to  examine  her,  they  Could  with  reasonable 
certainty  determine  whether  the  stubs  of 
her  limbs  would  ever  get  well  enough  for 
her  to  wear  artificial  limbs.  A  physician  for 
plaintltr  had  testified  that  she  could  not  use 
artificial  limbs,  and  under  those  circum- 
stances the  court  said  the  proposed  examina- 
tion should  have  been  allowed. 

Appellant's  second  assignment  of  error 
complains  of  the  following  paragraph  of  the 
comif  8  diarge,  viz.:  "Now,  if  you  find  from 
tbe  evidence  that  on  that  date,  while  plain- 
tiff and  three  other  men  were  engaged  in 
operating  a  hand  car  on  the  defendant's  road 
east  of  Greenville,  going  to  their  work,  the 
bull  wheel  of  the  hand  car  gave  way,  and 
If  you  further  find  that  it  gave  way  by  hav- 
ing been  previously  broken  or  by  having  been 
worn,  and  if  you  further  find  that  the  giving 
away  of  the  bull  wheel,  if  it  did,  caused 
plaintiff  to  be  thrown  on  the  car  with  great 
violence,  and  he  was  thereby  injured  as 
claimed  in  his  petition,  and  if  you  further 
find  that  the  defendant  in  equipping  the 
hand  car  with  a  bull  wheel  which  was  de- 
fective or  worn,  as  claimed  in  the  petition. 
If  yon  find  that  it  was  defective  or  worn, 
was  guilty  of  negligence,  as  that  term  is  de- 
fined in  the  first  paragraph  of  this  charge, 
and  if  you  further  find  that  such  negligence, 
if  any,  was  the  proximate  cause  of  plain- 
tlfTs  injuries,  if  any,  then  you  will  find  for 
the  plaintiff,  but,  unless  you  so  believe,  you 
will  find  for  the  defendant."  This  clause  of 
the  charge  is  objected  to  on  the  ground  (1) 
that  it  is  upon  the  weight  of  the  evidence, 
in  that  it  assumes  that  the  defendant  equip- 
ped tbe  hand  car  with  a  bull  wheel  which 
was  defective  or  worn  when  there  was  no 
evidence  tending  to  show  that  the  defendant 
bad  equipped  said  car  with  a  defective  or 
worn  bull  wheel;  (2)  that  the  charge  fails 
to  submit  to  the  Jury  the  question  of  negli- 
gence as  made  by  the  pleadings  and  proof 
in  this,  tbe  pleadings  and  proof  raised  the  is- 
sue, whether  the  defendant  negligently  per- 
mitted a  band  car  having  a  broken  or  worn 
bull  wbeel  to  be  operated,  but  that  the  court 
submits  to  the  Jury  as  a  matter  of  negligence 
only  the  question,  whether  the  defendant 
equipped  its  hand  car  with  a  defective  or 
worn  bull  wheel.  Tbe  charge  was  not  upon 
the  weight  of  the  evidence,  nor  do  we  think 
appellant  has  suffered  any  injury  by  reasou 
of  the  particular  question  of  negligence  on 
appellant's  part,  submitted  for  the  determin- 
ation of  the  Jury  or  tbe  manner  in  which  It 
was  submitted.  We  are  unable  to  see  any 
material  difference  In  tbe  Issue  submitted  to 


the  Jury,  and  that  which  appellant  eontatds 
should  have  been  submitted.  Tbe  substance 
of  the  issue  made  by  plaintifTs  petition,  and 
the  evidence  offered  by  him  was  that  appel* 
lant  furnished  him  a  defective  hand  car  to 
be  used  in  the  discharge  of  his  duties,  which 
was  negligence  on  its  part,  and  that,  by  rea- 
son of  such  negligence,  he  was  injured.  This 
was  the  gravamen  of  the  charge,  and  the  tes- 
timony was  amply  sufficient  to  authorize 
the  submission  of  the  Issue  to  the  Jury.  Plain- 
tiff alleged  in  substance  that  the  defendant 
furnished  the  section  gang  of  wliich  he  was 
a  member  three  hand  cars  which  were  used, 
and  necessary  for  the  purpose,  to  carry  the 
men  to  and  from  their  woi^  and  to  carry 
tbe  tools  and  material  to  the  different  points 
along  the  railroad;  that,  whQe  he  and  other 
sectionmen  were  engaged  in  operating  one  of 
said  cars  for  the  purpose  of  carrying  tbe  men 
to  their  work,  the  bull  wheel  of  the  car  gave, 
way  by  having  been  previously  broken  or 
having  been  worn,  etc.,  and  he  was  thereby 
thrown  upon  the  car  and  injured.  Appellant 
was  undoubtedly  responsible  for  the  equip- 
ment of  the  car,  and  the  undisputed  evidence 
shows,  as  we  understand  it,  that  the  bull 
wheel  was  broken  or  defective  by  reason  of 
having  been  badly  worn  previous  to  the  day 
the  accident  occurred.  So  that  the  Jury  was 
authorized  to  find  that  appellant  had  equip- 
ped the  car  furnished  appellee  with  a  bull 
wheel  which  was  defective  or  worn,  and 
that  in  so  equipping  and  furnishing  said  car 
appellant  was  guilty  of  negligence.  The 
Jury  in  our  opinion  was  in  no  way  misled 
by  the  form  of  tbe  charge,  and  the  assign 
ment  complaining  of  it  will  be  overruled. 

The  third  and  fourth  assignments  com- 
plain, respectively,  of  certain  remarks  made 
by  counsel  for  appellee  in  his  closing  argu- 
ment to  the  Jury.  The  record  shows  that 
plaintiff's  attorney,  after  he  had  concluded 
his  argument,  and  upon  being  informed  that 
exceptions  had  been  taken  to  the  remarks 
complained  of  In  the  third  assignment,  again 
addressed  the  Jury,  and  stated  to  them  that 
said  remarks  may  have  been  unjustifiable, 
and  that  he  desired  to  withdraw  them,  and. 
in  addition  thereto,  the  Jury  was  instructed 
by  the  court  to  disregard  said  remarks.  This, 
In  view  of  the  character  of  the  remarks,  Jua- 
tlfles  the  conclusion  that  appellant  was  not 
prejudiced  by  them.  And  if.  In  view  of  the 
evidence.  It  can  be  said  that  the  remarks 
complained  of  by  the  fourth  assignment  were 
improper,  still  we  are  not  prepared  to  say 
that  they  so  far  exceeded  the  bounds  of 
legitimate  argument  as  to  warrant  a  re- 
versal of  the  Judgment 

Nor  do  we  think  this  court  would  be  Jus- 
tified In  holding  that  the  verdict  Is  exces- 
sive. There  was  testimony  from  which  the 
Jury  could  conclude  that  appellee  sustained 
serious  injuries,  from  which  he  suffered 
much  mental  and  physical  pain,  and  which 
will,  by  reason  of  their  injurious  effects, 
cause  him  to  continue  to  so  suffer  in  the  fu- 
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tare,  and  Impair  his  capacity  to  labor  and 
earn  money. 

Finding  no  reversible  error  In  the  record, 
the  Judgment  Is  affirmed. 


ST.  LOUIS  SOUTHWESTERN  RT.  CO.  OF 
TB3XAS  ▼.  CLAYTON,  t 

{Court  of  Ciril  Appeals  of  Texas.  March  20, 
1909.     Rehearing  Denied  April  10,   1909.) 

1.  Waters  and  Water  Coubses  (|  168*)  — 

CONSTBUCTION   OF   KaILBOAD — DiVEBSION   OF 

Water  by  DrrcHES. 

Where  a  railroad  is  boJIt  across  a  stream 
with  a  culvert  through  which  the  stream  flows, 
and  the  company  subsequently  digs  ditches  at 
the  side  of  the  railroad  and  causes  the  water 
from  the  stream  to  be  diverted  through  the 
ditches  upon  the  adjoining  land,  damaging  the 
land  and  the  crops  grown  thereon,  the  company 
is  liable. 

_rEd.  Note.— For  other  cases,  see  Waters  and 
Water  Courses,  Cent.  Dig.  {  230;  Dec.  Dig. 
I  168.*] 

2.  iJiaTATioN  OF  Actions  (5  555— Injttbies 
FBOic  Diversion  of  Wateb  Codbsb— Ao- 
OBUAi.  OF  Right  of  Action. 

Where  plaintiff's  property  is  injured  by 
water  being  diverted  nrom  a  stream  through 
ditches  dug  on  the  railroad  right  of  way,  the 
right  of  action  accrues  when  the  land  is  ac- 
tually damaged  by  the  overflow,  and  not  when 
the  ditches  are  dug. 

[EU.  Note.— For  other  cases,  see  Limitation 
of  Actions,  Cent.  Dig.  f  306 ;  Dec.  Dig.  f  55.*] 

8.  Vendor  and  Purchabeb  (S  218*)— Injuries 

TO  PBOPEBTT— RiOHT  OF  PURCHASER  TO  RE- 
COVER Damages. 

A  purchaser  of  land  has  a  right  of  action 
for  injuries  to  the  land  caused  by  the  overflow 
of  water  diverted  from  a  stream  by  ditches  on 
a  railroad  right  of  way,  though  the  ditches  were 
constructed  before  the  purchase. 

[Eld.  Note. — For  other  cases,  see  Vendor  and 
Purchaser,  Cent.  Dig.  {  466;  Dec.  Dig.  {  2ia*] 

4.  Waters  and  Watbb  Courses  (5  178»)  — 
Construction  of  Railboad— Flowage  of 
Land — Damages. 

Where  the  evidence  in  an  action  against  a 
railroad  company  for  injury  to  land  by  over- 
flowing it  with  water  shows  permanent  injury 
to  the  land,  the  measure  of  damages  is  the 
ditTerence  between  the  market  value  just  before 
and  just  after  the  injury. 

W;BH.  Note.— For  other  cases,  see  Waters  and 
ater  Courses,  Cent  Dig.  {  255;    Dec.   Dig. 
{  178;*   Damages,  Cent  Dig.  §«  276%,  282.] 

Appeal  from  District  Court,  Henderson 
County ;  B.  H.  Gardner,  Judge. 

Action  by  R.  C.  Clayton  against  the  St 
Louis  Southwestern  Railway  Company  of 
Texas.  Judgment  for  plaintiff,  and  defend- 
ant appeals.    Affirmed. 

R  B.  Perkins,  D.  Uptbegrove,  R.  S.  Neblett, 
and  W.  R.  Bishop,  for  appellant  Miller  & 
Boyall,  for  appellee. 

BOOKHOUT,  J.  This  suit  was  instituted 
on  the  15th  day  of  July,  1907,  by  appellee. 
On  the  5th  of  February,  1908,  amended  peti- 
tion was  filed,  upon  which  the  case  was  tried. 


The  appellee  sought  to  recover  damages  caus- 
ed by  the  destruction  of  crops  grown  upon 
about  40  acres  of  land  described  In  plain- 
tiff's petition,  and  also  sought  to  recover 
damages  for  depreciation  in  the  land.  The 
damages  to  the  land  and  to  the  crops  were 
alleged  to  have  been  caused  by  overflow 
brought  about  through  the  negligence  of  ap- 
pellant In  diverting  the  water  from  a  creek 
running  through  appellee's  land,  and  carrying 
the  same  off  in  ditches  which  were  improp- 
erly and  negligently  constructed. 

It  was  alleged  that  the  railroad  company 
had  for  years  maintained  a  culvert  in  the 
cliannel  of  said  creek  where  the  said  rail- 
road crosses  same,  but  that  defendant  during 
the  two  years  immediately  preceding  tlie  in- 
stitution of  the  suit  intentionally  and  negli- 
gently caused  the  dirt  to  be  removed  on  each 
side  of  said  culvert  or  bridge  and  railroad  ' 
trade,  and  opened  up  ditches  on  each  side 
of  said  railroad  track  running  in  the  direc- 
tion of  said  railroad,  but  that  said  ditches 
were  insufficient  to  carry  the  water,  and  that 
by  reason  of  said  excavation  and  the  cutting 
of  said  ditches,  and  their  insufficiency,  the 
water  flowing  in  said  creek  through  its  nat- 
ural channel  was  caused  to  leave  the  same 
and  flow  over  and  across  plaintiff's  said  land 
and  crops  washing  the  soil  therefrom,  which 
resulted  in  deep  gullies  being  made  through 
plaintiff's  said  land  and  depositing  white 
sand  from  said  branch  or  Its  tributaries  on 
said  land,  and  caused  the  water  to  remain 
on  said  land  and  crops  for  long  periods  of 
time,  especially  during  the  months  of  Janu- 
ary, February,  March,  April,  May,  June,  and 
July,  1907.  A  trial  resulted  In  a  verdict  and 
Judgment  in  favor  of  plaintiff  for  $250.  De- 
fendant's motion  for  new  trial  having  been 
overruled,  an  appeal  was  perfected. 

Conclusions  of  Fact 

Appellee  owns  40  acres  of  land  in  Hender- 
son county  through  which  the  St  Louis 
Southwestern  Railway  Company  of  Texas 
constructed  its  railroad,  the  same  running 
east  and  west  through  said  land.  Twenty 
acres  of  the  land  la  cleared,  and  In  the  years 
1905,  1906,  1907,  and  1908  were  fenced,  and 
had  crops  growing  thereon.  Twenty  acres 
of  the  land  was  not  cleared.  About  13  acres 
of  the  cultivated  land  lies  south  of  the  rail- 
road and  the  remainder  lies  north  of  it 
There  Is  a  branch  running  through  the  land 
In  a  northerly  direction.  When  the  railroad 
was  constructed,  a  culvert  was  built  under 
the  track  through  which  this  branch  flowed 
from  the  south  side  of  the  railroad  to  Us 
north  side.  Tlie  appellee  acquired  the  land 
after  the  railroad  and  culvert  were  construct- 
ed. The  agents,  servants,  and  employes  of 
the  appellant  at  various  times  dug  Its  ditches 
on  the  north  and  south  side  of  the  railroad, 
and  caused  the  water  from  the  branch  during 
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wet  seasons  to  be  dlyerted  through  these 
ditches  01)011  the  land  of  appellee,  OTerflowlng 
the  same  at  different  times  in  1905,  1906, 
1907,  and  a  part  of  1908,  destroying  his  grow- 
ing crops  thereon.  The  water  fhos  diverted 
washed  golllea  In  the  land,  and  caused  dirt 
and  sand  to  be  deposited  thereon,  permanent- 
ly Injuring  the  land.  The  appellant  was 
guilty  of  negligence  In  causing  these  ditches 
to  be  dug  and  In  diverting  the  water  from 
the  liranch  upon  the  property  of  appellee: 
By  these  acts  appellee  has  sustained  dam- 
age In  tb»  amount  of  the  verdict  and  Judg- 
ment. 

Condaslons  of  Law. 

Appellant  assigns  as  error  the  court's  re- 
fusal to  give  Its  special  charge  No.  S,  as  fol- 
lows: "Gentlemen  of  the  Jury:  You  are  In- 
structed at  the  request  of  the  defendant  that 
if  you  believe  from  the  evidence  that  the 
defendant  more  than  four  years  prior  to  the 
15th  day  of  July,  1907,  by  any  of  the  acts  al- 
leged In  plaintiff's  petition,  caused  the  water 
to  leave  the  natural  outlet  through  the  creek 
and  flow  over  the  land  of  plaintiff  and  dam- 
age same,  then  you  cannot  find  for  plaintiff 
any  damage  to  his  land,  If  there  was  dam- 
age to  bis  land,  even  though  you  believe  from 
the  evidence  that  the  damage.  If  tiny,  was 
done  less  than  four  years  before  the  15th 
day  of  July,  1907."  The  proposition  present- 
ed Is  that  the  act  of  the  defendant  in  mini-; 
mizlng  the  natural  outlet  of  the  water  of 
the  creek  which  flowed  through  plalntlfTs 
land,  and  diverting  the  same  through  ditches 
illegally  and  negligently  constructed,  was  un- 
lawful, and  an  Invasion  of  the  rights  of  the 
landowner,  and  the  cause  of  action  accrued 
when  the  acts  were  done,  and  would  be  bar- 
red In  two  years  from  date,  even  though  the 
actual  overflow  which  caused  the  damage  oc- 
cured  less  than  two  years  before  the  Institu- 
tion of  the  suit  This  proposition  is  not  sus- 
tained. The  ditches  were  dug  on  the  rail- 
road right  of  way,  and  not  on  the  property  of 
appellee.  The  Injury  to  appellee  resulted  not 
from  the  digging  of  the  ditches,  but  from 
the  diversion  of  the  water  from  the  branch 
through  these  ditches,  causing  the  same  at 
times  to  overflow  appellee's  land,  depositing 
sand  and  dirt  thereon,  and  washing  gullies 
therein,  and  destroying  crops  growing  there- 
on at  the  time  of  such  overflows.    The  appel- 


lant bad  the  right  to  dig  the  ditchn  on  Its 
right  of  way.  The  appellee's  cause  of  action 
did  not  arise  until  his  land  was  overflowed 
and  damaged  and  his  crops  destroyed.  This 
occurred  within  two  years  prior  to  the  bring- 
ing of  the  suit.  Waterworks  v.  Kennedy,  70 
Tex.  234,  8  S.  W.  36 ;  RaUway  Co.  ▼.  Gold- 
man (Tex.  Civ.  App.)  28  S.  W.  287. 

The  appellant  requested  and  the  court  re- 
fused Its  special  charge  No.  7  as  follows: 
"Gentlemen  of  the  Jury:  The  proof  shows 
that  the  ditch  on  the  south  side  of  the  rail- 
road was  constructed  before  the  plaintiff  pur- 
chased the  land.  Now,  if  you  believe  from 
the  evidence  that  such  construction  of  the 
ditch  caused  the  water  to  overflow  the  land 
of  plaintiff  and  damage  the  same  and  damage 
his  crops,  then  you  will  find  for  the  defend- 
ant" It  Is  contended  that  the  court  erred 
In  refusing  said  charge.  This  contention  Is 
not  sustained.  The  fact  that  the  ditches 
were  dug  before  appellee  acquired  the  40-acre 
farm  furnishes  no  defense  to  his  suit,  since 
appellant  could  not  acquire  a  permanent 
right  tfi  Injure  the  property  as  against  pur- 
chasers acquiring  it  subsequent  to  the  dig- 
ging of  the  ditches.  T.  &  P.  Ry.  v.  Maddox, 
26  Tex.  Civ.  App.  297,  63  S.  W.  184. 

Error  Is  assigned  to  the  twelfth  paragraph 
of  the  court's  charge,  reading  as  follows: 
"You  will  also  allow  plaintiff  the  difference 
between  the  market  value  Just  before  and 
Just  after  the  injury  of  any  land  of  plain- 
tiff, if  any,  which  the  evidence  shows  to  be 
permanently  damaged,  If  any,  as  the  proxi- 
mate result  of  defendant's  negligence,  if 
any."  There  was  evidence  that  the  land 
was  injured  In  value  by  the  deposit  of  dirt 
and  sand  thereob  and  the  washing  of  ridges 
or  gullies  therein.  The  witnesses  for  the 
plaintiff  testified  that  the  land  was  worth 
$100  per  acre  prior  to  the  Injuries  com- 
plained of,  and  since  the  damage  the  land 
Is  worth  only  one-half  that  amount  Where 
the  evidence  shows  permanent  Injury  to  the 
land,  the  measure  of  damages  Is  the  differ- 
ence  between  the  market  value  Just  before 
and  ^t  after  the  injury.  Railway  Co.  v. 
Maddox,  26  Tex.  Civ.  App.  297,  63  S.  W.  134; 
RaUway  Co.  v.  Elam,  1  White  &  W.  Civ. 
Cas.  Ct  App.  {  445.    The  charge  was  correct 

No  reversible  error  having  been  pointed  out 
In  the  record,  the  Judgment  is  affirmed. 
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BANK  or  PINE  BliUFF  et  aL  t. 
Ii£7VI  et  al. 

(Snpieme  Court  of  AtkaaBaa.    April  5,  1906.) 

1.  JuDiciAi.  Sales  (|  31*)-^-Conpibmatiow— 
Opkkatioh  and  Effect^— Goixatebai.  At- 
tack. 

An  order  confirming  a  judicial  sale  haa  the 
force  of  a  final  judgment,  and  cannot  be  collater- 
ally attacked  except  for  fraud  practiced  on  tlie 
court  In  the  procurement  of  the  order. 

[Eld.  Note.— For  other  cases,  see  Judicial  Salea, 
Gent.  Dig.  |  66 ;   Dec.  Dig.  {  31.*J 

2.  JuDiciAi,  Sales  (t  SI*)— ConriBHATioN. 

Irregtiarities  and  misconduct  and  unfair- 
ness in  a  jadicial  sale  may  be  shown  before  the 
confirmation  to  set  aside  the  sale,  but,  after  con- 
firmation, irregularities  in  the  conduct  of  tlie 
sale  are  cured,  and  every  presumption  will  be 
indulged  in  favor  of  its  fairness  and  regularity. 
[Ed.  Note.— For  other  cases,  see  Judicial  Sales, 
Cent  Dig.  I  66 ;    Dec.  Dig.  31.*] 

8.  Appeal  aitd  Ebbob  (|  116*)— Obdbbs  Ap- 
pealable. 

An  appeal  lies  from  an  order  confirming  a 

Judicial  sale. 
[Ed.  Note.— For  other  cases,  see  Appeal  and 

Error,  Cent.  Dig.  {  794;    Dec.  Dig.  I  115.*] 

4.  JnosuEiTT  ({  443*)— Equitable  Reliet— 

Gbounds— Fbaud. 

The  fraud  which  entitles  a  party  to  im- 
peach a  jud^ent  must  be  fraud  extrinsic  of 
the  matter  tried  in  the  cause,  and  may  not  con- 
sist of  any  fraudulent  act  or  testimony  the 
truth  of  which  might  have  been  in  issue  before 
the  court,  but  must  be  a  fraud  practiced  on  the 
court  in  the  procurement  of  the  judgment 

[Ed.   Note.— For  other  cases,   see  Judgment 
Cent.  Dig.  t  785;   Dec  Dig.  {  443.*] 

6.  JuDGKENT  (I  443*)— Collatebal  Attack— 

Fbaud. 

The  acts  of  the  attorney  of  an  administra- 
tor in  procuring  the  institution  of  a  suit  to  fore- 
close a  mortgage  executed  by  decedent  and  in 
assisting  in  the  preparation  of  the  decree  of 
foreclosure  against  tne  estate  of  decedent,  and 
in  failing  to  notify  creditors  of  the  estate  of 
the  decree  of  foreclosure  and  of  the  date  of  sale, 
do  not  constitute  a  fraud  on  the  court  In  the 
procurement  either  of  the  decree  of  foreclosure 
or  the  decree  confirming  the  sale. 

[EJd.  Note.— For  other  cases,   see  Judgment 
Cent  Dig.  ft  786,  836;   Dec.  Dig.  {  443.*] 

6.  ExEctrroBB  and  Administbatobb  (5  115*)— 
Sales— Right  to  Pubchase. 

Neither  the  administrator  nor  his  attorney 
can  purchase  property  in  the  course  of  litiga- 
tion, of  which  property  they  have  the  manage- 
ment, or  in  which  litigation  they  are  interested. 
[E3d.  Note. — For  other  cases,  see  Executors  and 
Admlniatrators,  Cent  Dig.  H  467,  468:  Dec. 
Dig.  §  115.*] 

7.  MOBTOAOEB  (I  616*)— FOBECLOSUBE  BT  AC- 
TION—SALE— RIGHT  TO  Purchase. 

The  heirs  of  a  deceased  mortgagor  occupy- 
ing no  relation  of  trust  toward  decedent  or  any 
of  his  creditors  may  purchase  the  mortgaged 
premises  at  foreclosure  sale,  and  they  are  unaf- 
fected by  any  constructively  fraudulent  conduct 
of  the  administrator  or  of  his  attorney. 

[Ed.  Note. — For  other  cases,  see  Mortgages, 
Cent  Dig.  (  1518;   Dec.  Dig.  |  516.*] 

8.  MoBTGAOES  ({  529*)— FoBECLOSxmE— Inad- 
equacy OF  Price. 

Where  mortgaged  lands  variously  estimat- 
ed as  worth  from  $3,800  to  $5,000  were  sold  for 
$3,600,  the  price  was  not  sufficiently  inadequate 


to  justify  setting  aside  the  sale  on  the  original 
bearing  of  the  report  of  the  commissioner. 

[EM.  Note.— For  other  cases,  see  Mortgages, 
Cent  Dig.  t  1540;    Dec  Dig.  I  629.*] 

9.  Appeal  and  Ebbob  (f   1012*)— FiNDiNas 

—Review. 

Findings  of  the  diancellor  not  against  the 
preponderance  of  the  svidenoe  will  not  be  dis- 
turbed on  appeal. 

[EJd.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  |  8990;    Dec  Dig.  f  1012.*J 

Appeal  from  JeflTerBon  Cbancery  C<Mirt; 
John  H.  Elliott,  Chancellor. 

Suit  by  the  Bank  of  Pine  BlulT  and  otb* 
ers  against  Minnie  Levi  and  others.  From  a 
decree  dldmissing  the  complaint  for  want  of 
equity,  complainants  appeal.    Afllrmed. 

White  &  Altbelmer,  for  appellantBi  Irvins 
Reinberger,  for  appellees. 

FRAUENTHAL,  3.  The  appellants  are 
a  part  of  the  creditors  of  the  estate  of  Han- 
ctai  Bloom,  deceased,  and  they  Instituted  ttiis 
suit,  by  an  original  bill  in  equity,  to  set  aside 
an  order  of  the  Jefferson  chancery  court  con- 
firming a  sale  of  land  made  under  a  decree 
of  foreclosure  of  a  mortgage  in  that  court  in 
a  cause  wherein  Eugene  C.  Arnold  et  al. 
were  plaintiffs  and  Sidney  Well,  adminis- 
trator of  said  estate,  et  al.,  were  defendants. 
Hanchl  Bloom  departed  this  life  intestate  on 
November  2,  1905,  and  left  surviving  her  two 
children,  the  appellees  Minnie  Levi  and  Eklna 
Straus.  The  other  appellee,  Sidney  Well, 
was  appointed  administrator  of  her  estate. 
On  June  14,  1905,  Hanchl  Bloom  executed  a 
mortg^age  upon  two  lots  in  the  city  of  Pine 
Bluff,  Ark.,  to  Eugene  G.  Arnold,  in  order  to 
secure  the  payment  of  a  note  for  $3,000  and 
interest  executed  by  her.  to  Rufus  Arnold, 
trustee.  After  her  death  Eugene  C.  Arnold 
and  Rufus  Arnold,  trustee,  as  plaintiffs  in- 
stituted suit  In  the  Jefferson  chancery  court 
against  Sidney  Well  as  administrator  of  said 
estate,  and  Minnie  Levi  and  Edna  Straus 
as  heirs  of  Hanchl  Bloom,  deceased,  for  the 
foreclosure  of  said  mortgage.  A  decree  was 
duly  entered  In  their  favor  for  the  amount 
of  said  note  and  subjecting  said  land  to  the 
payment  thereof,  and  to  that  end  decreeing 
the  sale  of  said  lots.  Eldward  Brewster  was 
appointed  commissioner  to  make  the  sale, 
and,  after  due  advertisement  by  published 
notice  as  prescribed  by  law,  be  sold  the  lots 
to  said  Minnie  Levi  and  Edna  Straus  for 
$3,600  on  December  27,  1906,  and  on  the  same 
day  filed  his  written  report  of  the  sale  in 
the  said  chancery  court  On  December  28, 
1906,  the  said  chancery  court  by  decree  con- 
firmed said  sale,  and  said  decree,  amongst 
other  things,  states:  "And,  it  further  ap- 
pearing to  the  satisfaction  of  the  court  that 
Bald  sum  Is  a  fair  consideration  for  said 
property,  the  said  report  is  in  all  things  ap- 
proved and  the  sale  herein  la  confirmed." 
Thereafter,  in  pursuance  of  said  sale,  the 
commissioner  executed  a  deed  for  said  lots  to 
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said  Minnie  Levi  and  Edna  Straus,  Trhicb  was 
approved  by  and  duly  acknowledged  In  said 
Chancery  court  On  January  25,  1907,  this 
salt  was  iDstitnted  to  set  aside  said  decree 
confirming  said  sale,  for  tbe  reasons  as  alleg- 
ed in  tbe  complaint,  that  the  price  is  Inade- 
quate, and  the  sale  was  not  conducted  In  a 
fair  manner,  that  there  was  collusion  be- 
tween the  seller  and  buyer  and  bids  were 
stifled,  and  also  because  there  were  certain 
Irr^ularltles  In  the  making  of  said  sale. 
Complainants  offered  to  refund  the  full 
amount  of  tbe  bid,  and  asked  that  tbe  deed 
to  the  purchasers  be  canceled  and  a  resale 
of  tbe  land  be  made.  The  appellees  denied 
all  tbe  material  allegations  of  the  complaint 
in  tb'eir  respective  answers.  Upon  a  bear- 
ing of  tbe  cause  upon  tbe  pleadings  and  tes- 
timony, the  chancery  court  dismissed  the 
complaint  for  the  want  of  equity,  and  from 
that  decree  this  appeal  Is  prosecuted. 

The  cause  that  Is  now  presented  on  appeal 
to  this  court  Is  not  an  appeal  from  the  order 
or  decree  of  the  chancery  court  confirming 
tbe  sale  of  the  land,  but  It  is  an  effort  by  an 
original  proceeding  to  set  aside  that  decree. 
The  order  confirming  a  Judicial  sale  Is  In  the 
nature  of  a  final  Judgment  or  decree,  and 
has  the  same  force  and  effect  as  any  other 
final  decree  or  Judgment.  In  the  original 
suit  wherein  tbe  decree  of  sale  Is  made  there 
la  some  measure  of  discretion,  both  as  to 
the  manner  and  conditions  of  a  sale  as  well 
as  to  ordering  or  refusing  a  resale.  The 
chancellor  will  always  make  such  provisions 
as  to  notice  and  other  conditions  as  will  pro- 
tect the  rights  of  all  interested;  and,  after 
the  sale  has  been  made,  he  will  before  con- 
firmation see  that  no  wrong  has  been  accom- 
plished in  and  by  the  manner  In  which  it 
was  conducted.  But  the  purpose  of  the  law  is 
that  such  sales  shall  be  final ;  and,  to  insure 
reliance  upon  such  sales,  it  Is  essential  that 
no  sale  be  set  aside  for  reasons  that  are  not 
cogent,  or  on  account  of  matters  which 
ought  to  have  been  attended  to  by  the  com- 
plaining parties  before  the  sale.  And  so  it 
has  been  held  that,  even  before  confirmation 
of  sale,  a  party  is  not  entitled  to  have  the 
sale  set  aside  upon  An  offer  of  a  large  ad- 
vance ui)on  the  purchaser's  bid  if  tbe  land 
brought  Its  market  value.  Colonial  &  U.  S. 
Mortgage  Co.  v.  Sweet,  65  Ark.  152,  45  S.  W. 
60,  67  Am.  St  Rep.  910;  Pewablc  Mining 
Co.  V.  Mason,  145  U.  S.  349,  12  Sup.  Ct  887, 
36  IJ.  Ed.  732,  Before  tbe  confirmation  of 
the  commissioner's  sale,  irregularities  may 
be  shown  that  tbe  sale  was  not  made  in  ac- 
cordance with  tbe  provisions  of  tbe  decree, 
or  any  misconduct  or  unfairness  may  be 
shown.  In  order  to  set  aside  such  sale.  And 
upon  all  these  matters  the  chancery  court 
'  passes  when  It  makes  its  decree  of  confirma- 
tion. And  from  such  order  or  decree  of  con- 
firmation an  appeal  lies.  Rorer  on  Judicial 
Sales,  I  132.  But  after  a  confirmation  of 
the  sale  has  been  made  by  order  of  tbe  court 
all  defects  and  irregularities  in  the  conduct 


of  the  sale  are  cured,  and  every  presumption 
will  be  indulged  In  favor  of  its  fairness  and 
regularity.  Waldo  v.  Thweatt,  64  Ark.  126, 
40  S.  W.  782;  Du  Hadaway  v.  Driver.  76 
Ark.  9,  86  S.  W.  807;  Culver  Lumber  Co.  t. 
Culver,  81  Ark.  102,  99  S.  W.  891,  118  Am. 
St.  Rep.  17 ;  Updegraff  v.  Marked  Tree  Lum- 
ber Co.,  83  Ark.  154,  103  S.  W.  606.  Such 
a  decree  Is,  In  effect  the  Judgment  of  a  su- 
perior court  which  may  be  set  aside  on  ap- 
peal, but  the  validity  of  which  cannot  be  at- 
tacked except  on  account  of  fraud.  But  the 
fraud  which  entitles  a  party  to  impeach  a 
Judgment  must  be  fraud  extrinsic  of  the  mat- 
ter tried  in  the  cause.  It  must  not  consist 
of  any  false  or  fraudulent  act  or  testimony, 
the  truth  of  which  was  or  might  have  been 
in  issue  In  tbe  proceeding  before  the  court 
which  resulted  in  the  Judgment  that  Is  thus 
assailed.  It  must  be  a  fraud  practiced  upon 
tbe  court  in  tbe  procurement  of  tbe  Judg- 
ment Scott  V.  Penn,  68  Ark.  492,  60  S.  W. 
236 ;  James  v.  Gibson,  73  Ark.  410,  84  S.  W. 
485;  Boynton  v.  Ashabranner,  75  Ark.  416, 
88  S.  W.  566,  1011,  91  S.  W.  20;  Parker  v. 
Bowman,  83  Ark.  508,  104  S.  W.  158 ;  United 
States  V.  Throckmorton,  98  U.  S.  61,  25  X..  Ed. 
93;  Moffat  v.  United  States,  112  U.  S.  24, 
6  Sup.  Ct  10,  28  L.  Ed.  623. 

Now,  it  Is  not  contended  in  this  case  that 
any  fraud  was  practiced  In  the  procurement 
of  the  original  decree  of  foreclosure  in  the 
case  of  Arnold  et  al.  v.  Weil,  Adm'r,  et  al., 
under  which  the  sale  was  made.  The  only 
attack  that  is  made  Is  on  the  decree  or  order 
of  confirmation  of  that  sale.  In  the  maldng 
of  this  sale,  Brewster  was  commissioner,  and 
represented  the  court  as  the  vendor.  There 
is  no  contention,  and  not  even  a  suggestion 
by  appellants,  that  the  commissioner  was 
guilty  of  any  act  of  omission  or  commission, 
or  of  any  connivance  with  the  purchasers  or 
any  other  party  in  tbe  conduct  of  tbe  sale 
that  was  fraudulent  or  that  bad  the  sem- 
blance of  fraud.  He  advertised  the  sale  In 
the  manner  and  for  the  time  prescribed  by 
the  decree  and  the  law.  He  conducted  the 
sale  In  an  open,  public,  and  fair  manner. 
He  made  report  In  writing  of  every  act  done 
in  the  conduct  of  the  sale.  Upon  the  hearing 
of  this  report  of  sale,  these  acts  and  tbe  man- 
ner of  the  conduct  of  the  sale  were  in  issue. 
Every  alleged  irregularity  in  tbe  sale  was 
In  issue.  The  adequacy  of  the  price  and  tbe 
bid  was  Inquired  into,  and  all  these  issues 
were  determined  by  the  court  when  It  en- 
tered Its  decree.  The  appellees,  Minnie  Levi 
and  Edna  Straus,  bad  a  legal  right  to  bid 
and  become  purchasers  at  the  sale ;  and  their 
bid  was  reported  to  and  passed  on  by  the 
court  If  by  inattention  to  or  lack  of  knowl- 
edge of  tbe  time  of  sale  the  appellants  did 
not  attend  the  sale,  this  could  not  effect  tbe 
regularity  or  fairness  of  tbe  sale  or  the  in- 
validity of  the  order  confirming  It  The  pub- 
lished notice  was  all  the  notice  that  the  pro- 
visions of  the  decree  or  the  law  required,  and 
all  that  was  necessary. 
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It  te  contended  by  appellants  that  the  at- 
torney of  the  administrator  of  the  estate  of 
Hanchl  Bloom  procured  the  Institution  of 
the  foreclosure  suit  That  Is  controverted, 
and  the  flnding  of  the  chancellor  Is  against 
that  contention.  But  the  decree  of  foreclos- 
ure Itself  Is  not  attacked  by  defendants.  The 
plaintiffs  In  the  foreclosure  suit  had  the 
right  to  bring  the  suit,  no  matter  at  whose 
suggestion.  It  is  conceded  that  their  debt 
and  mortgage  were  honest,  and  that  the  de- 
cree of  foreclosure  is  Just  and  correct 

It  Is  Insisted  that  the  attorney  of  the  ad- 
ministrator assisted  in  the  preparation  of  the 
decree  of  foreclosure  against  the  estate,  and 
failed  to  notify  these  appellants,  who  were 
creditors  of  the  estate,  of  the  decree  of  fore- 
closure or  of  the  date  of  the  sale,  and  that 
his  acts  in  being  Instrumental  in  and  his  ac- 
tivity for  these  foreclosure  proceedings  were 
Inconsistent  with  his  duties  as  such  attorney 
of  the  administrator.  The  attorney  insists 
that  his  acts  were  not  inconsistent  with  nis 
duties,  that  other  attorneys  Instituted  the 
foreclosure  suit;  and,  though  he  suggested 
the  suit  and  assisted  In  the  preparation  of  the 
foreclosure  decree,  still  that  was  not  incon- 
sistent with  his  duties  to  the  estate,  inas- 
much as  the  debt  and  mortgage  were  just 
and  there  was  no  defense  thereto.  But,  in 
whatever  view  the  acts  and  conduct  of  the 
attorney  of  the  estate  may  be  looked  upon, 
they  did  not  constitute  a  fraud  upon  the 
chancery  court  in  the  procurement  either  of 
the  decree  of  foreclosure  or  the  decree  of 
confirmation.  The  plaintiffs  In  that  suit  had 
the  right  to  foreclose  the  mortgage  and  to 
procure  the  sale  of  the  land  thereunder,  no 
matter  at  whose  suggestion,  and  no  fraud 
was  practiced  on  the  court  when  this  was 
done. 

Now,  If  the  administrator  of  the  estate  or 
the  attorney  of  such  administrator  had  been 
the  purchaser  at  the  sale,  then  a  different 
question  would  arise.  "No  one  can  be  per- 
mitted to  purchase  an  Interest  where  he  has 
a  duty  to  perform  that  is  inconsistent  with 
the  character  of  the  purchaser."  And  so  the 
policy  of  the  law  and  of  justice  will  not  per^ 
mit  the  administrator  or  the  attorney  of  the 
administrator  to  buy  property  In  the  course 
of  litigation,  of  which  property  they  have 
the  management  or  In  which  litigation  they 
are  engaged.  A  trustee  and  the  attorney  of 
a  trustee  cannot  deal  with  trust  property  in 
any  manner  for  his  own  benefit.  Montgom- 
ery V.  Black,  75  Ark.  184,  86  S.  W.  1006; 
West  V.  Waddin,  33  Ark.  575;  Wright  v. 
Walker,  80  Ark.  44.  But  in  this  case  the  ad- 
ministrator of  the  estate  and  the  attorney 
of  the  administrator  did  not  purchase  at  said 
sale,  and  were  not  Interested  In  any  manner 
In  said  purchase.   The  appellees  Minnie  Levi 


and  Edna  Straus  were  the  sole  purchasers  at 
the  sale,  and  no  other  person  was  directly  or 
Indirectly  under  the  evidence  Interested  with 
them  In  the  purchase.  They  occupied  no 
position  or  relation  of  trust  or  confidence 
towards  the  estate  or  any  of  the  appellants. 
They  had  the  right  to  purchase  at  said  sale 
as  any  person  who  was  a  stranger  to  the 
proceedings  could  have  done.  They  were  not 
affected  by  any  act  or  conduct  of  the  ad- 
ministrator or  of  his  attorney,  even  If  such 
act  could  be  held  to  have  been  constructive- 
ly fraudulent.  Under  the  evidence,  we  do 
not  find  that  there  was  any  concert  of  action 
or  any  combination  between  these  purchas- 
ers and  the  administrator  or  his  attorney  by 
which  their  purchase  can  be  Impeached  for 
fraud  either  In  fact  or  by  construction.  The 
plaintiff  in  the  foreclosure  suit  proceeded, 
as  he  had  a  right  to  do,  to  secure  the  sale  of 
the  lots  under  the  provisions  of  the  law.  The 
appellees  Minnie  Levi  and  Edna  Straus  had 
a  right  to  purchase;  and  in  such  purchase, 
under  the  evidence,  they  were  not  connected 
directly  or  Indirectly  with  the  administrator 
or  his  attorney.  Under  the  testimony  they 
paid  a  reasonably  fair  price  for  the  lots. 
The  lots  were  variously  estimated  as  being 
worth  from  $3,800  to  $5,000,  and  they  paid 
$3,500  therefor.  Even  if  it  could  be  found 
that  this  price  was  inadequate,  it  was  not 
sufficiently  Inadequate  to  set  asiue  the  sale 
upon  an  original  hearing  of  the  report  of  the 
commissioner.  George  v.  Norwood,  77  Ark. 
216,  91  S.  W.  557,  113  Am.  St  Rep.  143. 

The  appellants  refer  to  some  other  matters 
which  they  claim  effect  the  merits  of  the 
case.  They  urge  that  there  Is  evidence  of 
stifling  of  bids,  but  we  do  not  think  they  are 
sustained  In  this  by  the  testimony.  .  They 
suggest  that  the  lots  were  sold  jointly,  that 
the  notice  of  sale  did  not  fix  the  hour  of  the 
sale,  and  some  minor  defects,  all  of  which, 
If  shown  by  the  evidence,  were  cured  by  the 
decree  of  confirmation.  The  Issues  of  fact 
Involved  In  this  suit  were  presented  to  the 
chancellor,  and  some  of  them  on  two  occa- 
sions. Some  of  them  Ti;ere  presented  when 
the  original  decree  confirming  the  commis- 
sioner's sale  was  entered ;  and  all  of  them 
when  the  decree  In  this  case  was  entered. 
On  both  occasions  be  found  that  the  evi- 
dence justified  the  confirmation  of  said  sale. 
Upon  a  careful  examination  of  the  evidence 
we  cannot  say  that  the  finding  of  the  chan- 
cellor Is  against  the  preponderance  of  the 
evidence.  Under  such  circumstances  his  find- 
ing on  appeal  will  not  be  disturbed.  White- 
head V.  Henderson,  67  Ark.  200,  56  S.  W. 
1065;  Hlnkle  v.  Broadwater,  73  Ark.  489, 
84  S.  W.  510. 

The  decree  ia  therefore  affirmed. 
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PRIEST  V.  HODGES  et  al. 
(Sapieme  Court  ot  Arkansas.    April  6,  1900.) 

1  Apfkai.  awd  Ebbob  (i  lOOl*)— Vbbdict— 

SxmiciBMCT  OF  EviDENCB— Review. 

The  court  on  appeal  in  determining  Trhetb- 
tr  there  is  sufficient  evidence  to  sustain  tbe  ver- 
dict must  take  that  view  of  it  which  Is  most 
favorable  to  the  successful  party. 

[Ejd.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  ||  3928-3934;    Dec  Dig.  { 
10Ol.*l 
2:  Chattel  Mobtoaoes  (J  235*)— Payment  of 

DxBT  Secubed — Evidence. 

On  tb%  issue  whether  a  chattel  mortgage 
debt  waa  paid  by  the  delivery  of  cotton  to  the 
creditor,  the  evidence  held  not  to  show  payment 
of  tbe  debt. 

[Ed.  Note'.— For  other  cases,  see  Chattel  Mort- 
gages, Dec.  Dig.  {  236.*] 
8.  Sales    (J    1»)—Contbact8— Intention    of 

Pasties. 

To  constitute  a  sale  of  a  chattel,  there  must 
be  an  intention  and  an  offer  to  sell,  and  an  ac- 
ceptance of  the  offer  and  an  intention  to  buy, 
and  the  court  in  determining  whether  title  to 
a  chattel  has  passed  must  consider  the  intention 
of  the  parties  and  tbe  assent  of  both  parties  to 
a  sale. 

[Bd.  Note.— For  other  cases,  see  Sales,  Cent. 
Dig.  1 ;    Dec  Dig.  |  1.* 

For  other  definitions,  see  Words  and  Phrases, 
TOL  7,  pp.  6291-6306;   vol.  8,  p.  7793.] 

4.  Sales  (§  208*)— Passing  of  Title. 

Where,  by  the  contract  of  sale,  there  re- 
mains something  to  be  done  as  between  tbe 
seller  and  buyer  to  ascertain  the  quantity  or 
price  of  the  article,  the  title  does  not  pass ;  but, 
where  it  was  the  intention  of  the  parties  that 
the  article  should  be  considered  as  having  been 
dpiivered,  the  intention  will  govern,  though 
there  remains  something  to  be  done  to  deter- 
mine tbe  quantity  or  value  thereof. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent 
Dig.  {i  561-564 ;   Dec  Dig.  i  208.*] 

6.  Sales  (|  212*)— Acts  CowsxiTUTrNO  Sale. 
A  seller  of  cotton  considered  it  necessary 
to  weigh  it  before  the  sale  thereof  was  complete, 
and  he  placed  it  at  scales  to  be  welched  and 
interviewed  the  buyer  about  the  weighing.  The 
buyer  was  unable  to  attend  to  the  matter,  and 
did  nothing  to  indicate  an  acceptance  of  the 
pfoperty.  Held,  that  the  sale  was  not  complete, 
and  title  did  not  pass  to  tbe  buyer. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent 
Dig.  I  569;  Dec  Dig.  {  212.*] 

6.  Sales  (|  212*)— Acts  Constitutino  Sale. 
The  fact  that  a  seller  has  performed  all  he 
can  do  does  not  show  a>  sale,  but  it  is  necessary 
to  show  that  the  buyer  actually  accepted  the 
chattels,  and,  until  the  buyer  does  some  act 
evincing  an  intention  to  accept,  the  title  remains 
at  the  risk  of  the  seller. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cbnt 
Dig.  {  569;    Dec  Dig.  {  212.*] 

Appeal  from  Circuit  Conrt,  Lonoke  Coun- 
ty; Bogene  Lankford,  Judge. 

Action  by  W.  R.  Priest  against  B.  R. 
Hodges  and  another.  f>om  a  Judgment  for 
defendants,  plaintiff  appeals.  Reversed  and 
remanded. 

Thos.  C.  Trimble,  Jr.,  for  appellant 

FRAUENTHAL,  J.  This  Is  a  replevin 
suit,  wbicb  was  Instituted  by  the  plaintiff. 


W.  R.  Priest,  against  tbe  defendant  E.  B. 
Hodges  for  tile  recovei7  of  tbe  possession 
of  a  mule.  Tbe  plaintiff  claimed  tbe  prop- 
erty by  virtue  of  a  mortgage  wblcb  bad  been 
executed  to  him  by  one  W.  I.  Ralney  to  se- 
cure the  payment  of  a  note  for  $40  and  in- 
terest. The  defendant  claimed  to  be  tbe 
owner  of  the  property  by  purchase  from  par- 
ties wbo  bad  obtained  it  from  said  mort- 
gagor; and,  upon  bis  motion,  W.  I.  Rain^y 
was  made  a  party  defendant  to  the  suit 
Tbe  defendants  admitted  tbe  execution  and 
validity  of  the  mortgage  and  note,  but  al< 
leged  that  all  tbe  Indebtedness  mentioned 
In  the  mortgage,  except  $5,  had  been  paid, 
and  in  their  answer  made  tender  thereof. 
They  also  alleged  that  plaintiff  bad  released 
tbe  mule  from  the  mortgage.  Tbe  Jury 
returned  a  verdict  for  the  defendants;  and, 
from  the  Judgment  rendered  thereon,  plain- 
tiff prosecutes  this  appeaL 

Tbe  only  question  presented  by  this  appeal 
is  whether  or  not  there  is  sufficient  evidence 
to  sustain  tbe  verdict  of  the  Jury.  Tbe  only 
witnesses  wbo  testified  In  the  case  were  tbe 
defendant  Ralney  and  the  plaintiff.  Priest 
We  must  In  determining  whether  there  Is 
sufficient  evidence  to  sustain  tbe  verdict  take 
that  view  of  It  which  Is  most  favorable  to 
tbe  defendants.  From  tbe  testimony  of  tbe 
defendant  Ralney  it  would  appear  that  be 
executed  the  note  And  mortgage  to  plaintiff, 
and  that  tbe  mortgage  conveyed  tbe  muie  in 
controversy  and  one  bale  of  cotton.  On  De- 
cember 24th  Ralney  brought  to  town  a  bale 
of  cotton,  and  threw  tbe  same  on  the  scales 
on  the  platform  at  the  depot  where  the  plain- 
tiff had  bis  cotton  weighed.  He  supposed 
that  tbe  scales  were  public  scales,  though 
plaintiff  bad  his  cotton  weighed  there.  He 
then  went  to  plaintiff's  store  and  spoke  to 
plaintiff  of  tbe  cotton;  and  plaintiff,  being 
busy  wltb  his  customers,  told  bim  that  be 
could  not  attend  to  It  He  then  left,  and  re- 
turned tbe  same  evening  in  order  to  welgb 
the  cotton,  but  plaintiff  was  still  busy, 
and  nothing  was  done  or  said  relative  to  tbe 
cotton.  During  tbe  night  tbe  depot  and  cot- 
ton were  destroyed  by  fire.  He  did  not 
take  any  weight  of  tbe  cotton,  and  no  price 
for  the  cotton  was  mentioned,  and  plaintiff 
did  not  see  the  cotton,  so  far  as  tbe  testi- 
mony shows,  nor  did  plaintiff  tell  Ralney 
where  to  put  tbe  cotton,  and  did  not  speak 
to  him  relative  to  It,  except  to  tell  blm  that 
be  bad  no  time  to  attend  to  the  matter.  A 
few  days  before  be  brought  the  bale  of  cot- 
ton In,  Ralney  told  plaintiff  that  be  had 
traded  tbe  mule,  but  that  be  still  had  tbe 
cotton;  and  the  plaintiff  then  told  bim  that 
tbe  cotton  was  what  he  wanted,  and  that 
if  be  would  bring  blm  tbe  cotton  and  pay  the 
indebtedness  before  Christmas,  be  would 
knock  off  tbe  interest  This  Is  tbe  entire 
evidence  In  Its  most  favorable  aspect  for  de- 
fendants.   From  this  we  do  not  find  any  evl- 
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dence  which  stistalnB  the  contention  that 
plaintiff  released  the  mule  from  the  mort- 
gage. Ralney  traded  the  mule  before  speak- 
ing to  plaintiff  about  It  and,  after  he  had 
thus  traded,  he  then  told  him  that  be  had 
traded  It,  and.  In  order  to  placate  him,  told 
plaintiff  that  he  still  had  cotton.  The  plain- 
tiff did  not  say  that  he  consented  to  the  trad- 
ing of  the  mule;  but,  like  one  who  had  by 
this  Information  become  anxious  for  the  pay- 
ment of  bis  debt,  he  told  Ralney  that.  If  he 
would  tiring  him  cotton  and  pay  the  debt, 
he  would  knock  off  the  Interest  Neither 
by  bis  words  nor  by  act  did  plaintiff  indicate 
that  he  gaye  his  consent  to  the  trading  of 
the  mule  which  had  been  done  by  Ralney,  or 
that  he  released  the  mule.  The  above  was 
all  the  testimony  of  any  conversation  or  cir- 
cumstance relative  to  the  release  of  the 
mole;  and  we  do  not  think  that  It  Is  suffi- 
cient to  sustain  a  finding  that  plaintiff  re- 
leased the  mule  from  the  mortgage. 

It  is  contended  by  defendants  that  Ralney 
paid  the  mortgage  debt.  The  only  payment 
that  It  Is  claimed  that  he  made  Is  by  the  al- 
leged sale  of  the  bale  of  cotton  to  plaintiff. 
The  undisputed  evidence  Is  that  the  amount 
of  the  debt  was  $40  and  some  interest 
There  is  no  evidence  at  all  as  to  the  weight 
of  the  bale  of  cotton  or  as  to  Its  quality  or 
value.  There  Is  no  testimony  showing 
whether  It  was  worth  the  amount  of  the 
debt  It  is  true  that  the  answer  of  defend- 
ant tenders  the  sum  of  $5  which  be  claims 
be  still  owes  on  the  Indebtedness,  but  there 
was  no  testimony  as  to  this.  So  that  even 
if  Ralney  sold  the  bale  of  cotton  to  plaintiff, 
the  evidence  is  not  sufficient  to  show  that 
the  mortgage  indebtedness  was  thereby  paid 
in  full. 

The  question  now  recurs  as  to  whether 
or  not  Ralney  sold  the  cotton  to  plaintiff. 
.It  is  an  elementary  principle  of  law  that  it 
is  essential  to  the  sale  of  a  chattel,'  like  In 
every  contract,  that  there  must  be  a  meet- 
ing of  the  minds  and  an  agreement  by  both 
of  the  parties  to  the  sale  and  purchase; 
that  Is  to  say,  upon  the  one  part  there  must 
be  an  Intention  and  offer  to  sell,  and  on 
the  other  part  an  acceptance  of  such  offer 
and  an  intention  to  buy.  The  Intention  of 
the  seller  to  sell  and  bis  offer  of  the  proper- 
ty is  not  alone  sufficient  to  constitute  a  con- 
tract of  sale.  The  purchaser  must  also  in- 
tend to  buy  and  also  accept  the  offer  before 
there  can  be  a  completed  sale.  So  that,  in 
determining  whether  the  title  to  a  chattel 
has  or  has  not  passed,  the  primary  consid- 
eration is  the  intention  of  the  parties  and 
the  assent  of  both  parties  to  the  sale.  21 
Am.  &  Eng.  Ency.  Law  (2d  Ed.)  1047;  Eet- 
chum  V.  Duncan,  96  V.  S.  659,  24  L.  Ed.  868. 

It  Is  urged  by  counsel  for  appellant  that 
when  something  remains  to  be  done  as  be- 
tween the  vendor  and  vendee  in  relation  to 
the  chattel,  the  title  will  not  pass;  and  so 
it  Is  urged  In  this  case  that  Inasmuch  as  the 
.quantity  and  the  price  of  the  chattel  were 


not  agreed  on,  it  was  necessary  before  the 
tltie  passed  that  the  cotton  should  have  been 
weighed  and  the  price  determined.  This  Is 
correct  In  cases  where  by  the  contract  or 
from  the  intention  of  the  parties  there  re- 
mains something  to  be  done  as  between  the 
vendor  and  vendee  of  personal  property,  as, 
for  Instance,  In  order  to  ascertain  the  quan- 
tity or  the  price  of  the  chattel.  But  If  It 
clearly  appears  that  it  was  the  Intention  of 
the  parties  that  It  should  be  deemed  and  con- 
sidered that  the  property  has  been  delivered 
and  the  ownership  of  the  property  has  been 
abandoned  by  the  one  and  accepted  by  the 
other,  and  the  title  has  actually  passed,  then 
such  Intention  will  govern,  although  there 
remains  something  to  be  done  to  determine 
the  total  quantity  or  value  of  the  article. 
Fagan  v.  Faulkner,  5  Ark.  161;  Chamblee 
r.  M:cEenzle,  31  Ark.  155;  Oans  v.  Holland 
Adm'r,  37  Ark.  483;  Shaul  v.  Harrington, 
54  Ark.  SOB.  15  S.  W.  835;  Lynch  v.  Daggett, 
62  Ark.  592,  37  S.  W.  227.  In  this  case  the 
testimony  of  Ralney,  the  seller,  Indicates 
that  he  considered  it  necessary  to  weigh 
the  cotton,  because  on  the  morning  when  he 
brought  the  cotton  In  he  placed  it  at  certain 
scales,  and  then  went  to  see  the  plaintiff 
about  the  weighing  of  it  and,  finding  the 
plaintiff  unable  to  attend  to  the  matter,  be 
left  siul  then  retnmed  in  the  evening  in  or- 
der to  weigh  the  cotton;  so  that  bis  testi- 
mony would  Indicate  that  It  was  the  inten- 
tion of  the  parties  that  the  cotton  sbonld  be 
weighed  before  the  completed  sale  thereof 
should  be  made. 

But  although  this  should  be  considered 
persuasive  and  not  conclusive  In  the  case, 
still  there  Is  another  element  necessary  to 
a  completed  sale  which  is  lacking  In  this 
case.  It  is  essential  that  there  must  be  an 
Intention  on  the  part  of  the  alleged  vendee 
to  accept  the  property  before  the  title  passes. 
It  Is  not  sufficient  to  show  that  the  vendor 
Has  performed  all  that  he  can  do,  that  lie 
has  been  willing  to  or  has  placed  the  prop- 
erty In  such  position  as  to  turn  It  over  to 
the  vendee ;  but  It  la  necessary  to  go  farther, 
and  show .  by  evidence  that  the  vendee  has 
actually  accepted  the  property.  And,  until 
the  alleged  vendee  does'' some  act  or  evinces 
an  Intention  to  appropriate  or  accept  the 
property,'  the  same  will  be  and  remain  at 
the  risk  of  the  vendor.  Kaufman  v.  Stone, 
25  Ark.  336;  Jones  v.  Pearce,  25  Ark.  645; 
Tierman  v.  Jackson,  5  Pet  (U.  S.)  580, 8  L.  Ed. 
234.  Now  In  this  case  there  is  no  testimony 
or  circumstance  going  to  show  that  the 
plaintiff  accepted  the  cotton  or  considered 
the  cotton  as  belonging  to  him,  or  Intended 
that  the  tltie  should  be  In  him.  The  evi- 
dence of  the  appellee  Is  to  the  contrai7.  By 
his  testimony  It  is  shown  that  plaintiff  never 
saw  the  cotton;  that  the  only  thing  aald 
about  the  cotton  was  relative  to  weighing 
It;  and  that  be  declined  paying  any  atten- 
tion to  it  This  shows  that  the  plaintiff  not 
only  did  not  accept  the  bale,  but  Intended 


Digitized  by 


Google 


Aik.) 


QANTT  ▼.  HILDRETH. 


255 


that  8ome  other  act  should  be  done  hefore 
he  did  accept  It.  It  shows  that  plaintiff 
did  not  assome  ownership  over  It,  but  In- 
dicates that  he  Intended  that  It  should  be 
weighed  and  the  price  fixed  before  he  did 
assTune  ownership  over  It.  The  evidence 
shows  that  'Ralney  did  not  abandon  bis  con- 
trol over  the  cotton  because  he  left  with 
the  Intention  of  returning  In  order  to  weigh 
the  property  and  then  to  make  all  necessary 
transactions  relative  to  the  completion  of 
tne  sale  of  the  bale  of  cotton.  But,  no  mat- 
ter what  the  Intent  of  Ralney  may  have 
been,  the  evidence  In  the  case  wholly  falls 
to  show  that  the  plaintiff  accepted  the  prop- 
erty, or  that  he  intended  that  the  ownership 
thereof  should  be  in  tajim.  The  evidence 
therefore  does  not  show  such  a  delivery  as 
to  pass-  the  title  to  the  property  to  the  plain- 
tiff. The  simple  hauling  of  the  cotton  to  the 
depot  platform  and  there  placing  it  on  the 
scale  Tiras  not  sufficient.  The  evidence  must 
further  show  that  the  plaintiff  also  accepted 
the  cotton  and  intended  that  it  was  then  his 
property.  There  Is  no  evidence  that  shows 
this.  Giving  the  evidence  Its  strongest  pro- 
bative force  in  favor  of  the  appellees,  it 
does  not  show  that  there  was  a  completed 
sale  of  the  bale  of  cotton. 

It  follows,  therefore,  that  there  is  not 
sufficient  evidence  to  sustain  the  verdict  of 
the  Jury. 

The  Judgment  la  reversed,  and  the  cause 
remanded  for  a  new  trial. 


OANTT  et  al.  v.  HILDRETH  et  al. 
'(Supreme  Court  of  Arkansas.    April  5,  1909.) 

HOXESTKAD    a   118*)— INOTTUBSAKCB— JOINDEB 

OF  Husband  and  Wife. 

A  mortga^  of  the  homestead  wherein  the 
wife  expressly  relinquishes  all  her  rights  of 
homestead  and  executed  bv  her,  though  her 
name  does  not  appear  in  the  granting  clause, 
satisfies  Kirby's  Dig.  |  3901,  avoiding  a  mort- 

fage  of  the  homestead  of  a  married  man,  unless 
is  wife  joins  in  its  execution. 
[Ed.  Xote. — For  other  cases,  see  Homestead, 
Cent  Dig.  }  208;   Dec.  Dig.  S  118.*] 

Appeal  from  Columbia  Chancery  Court; 
B.  O.  Mahoney,  Chancellor. 

Action  by  N.  J.  Oantt  and  others  against 
Ola  Hlldreth  and  others.  From  the  decree 
In  their  favor,  plaintiffs  appeal.  Affirmed 
In  part,  and  reversed  in  part  and  remanded, 
with  directions. 

Bridges,  Wooldridge  &  Oantt,  for  appel- 
lants.    Stevens  &  Stevens,  for  appellees. 

BATTLE,  J.  N.  J.  Oantt  and  T.  P.  Oantt, 
partners  doing  business  under  the  firm  name 
and  style  of  the  Oantt  Mercantile  Com- 
pany, and  A.  B.  Henderson,  trustee,  insti- 
tuted a  suit  against  Ola  Hlldreth,  the  widow, 
and  Bertha  Hlldreth,  Chester  Hlldreth,  and 
Dewey  Hlldreth,   heirs   at  law   of  Will  B. 


Hlldreth,  deceased,  to  foreclose  a.  deed  of 
trust  executed  by  Will  B.  Hlldreth  In  his 
lifetime  and  by  Ola  Hlldreth,  his  wife,  to 
secure  the  payment  of  two  promissory  notes 
that  were  executed  by  Will  B.  Hlldreth  to 
the  Oantt  Mercantile  Company.  The  deed  of 
trust  conveyed  certain  lands  of  Will  B.  Hll- 
dreth, which  constituted  his  homestead,  to 
A.  B.  Henderson  in  trust  to  secure  the  pay- 
ment of  the  notes.  It  was  executed  on  the 
3d  day  of  March,  1906.  At  that  time  Ola 
Hlldreth  was  his  wife,  and  Joined  with  him 
In  executing  the  deed,  but  not  In  the  grant- 
ing clause.    The  deed  concludes  as  follows: 

"And  I,  Ola  Hlldreth,  wife  of  the  said 
WUl  B.  Hlldreth,  for  and  on  my  part  and 
behalf,  and  'for  the  consideration  and  pur- 
poses herein  expressed  do  hereby  freely  and 
fully  relinquish  and  release  unto  the  said 
A.  B.  Henderson  as  trustee,  all  my  rights 
of  dower  and  homestead  in  and  to  the  afore- 
said granted  and  bargained  lands  and  prem- 
ises.   •    •    • 

"In  witness  whereof,  we  hereunto  set  our 
hands  and  seals. 

"[Signed]  WUl  B.  Hlldreth.    [Seal.] 

"Ola  Hlldreth.  [Seal.]" 

They  acknowledged  the  deed;  the  wife,  in 
the  absence  of  her  husband,  declaring  that 
she  had  of  her  own  free  will  signed  and 
sealed  the  relinquishment  of  dower  and 
homestead  for  the  consideration  and  pur- 
poses therein  contained  and  set  forth  with- 
out compulsion  or  undue  Influence  of  her 
husband. 

Will  B.  Hlldreth  died  on  the  10th  day  of 
August,  1006,  leaving  surviving  him  Ola  Hll- 
dreth, his  widow,  and  the  defendants  Bertha, 
Chester,  and  Dewey  Hlldreth,  his  children 
and  heirs  at  law.  The  lands  conveyed  by 
the  deed  constituted  his  homestead  at  the 
time  of  his  death,  and  his  heirs  and  children 
were  minors.  He  purchased  one  of  the  tracts 
constituting  bis  homestead  from  one  Manees 
at  the  price  of  $200,  and  the  Oantt  Mercan- 
tile Company  furnished  the  money  to  pay 
the  same,  and  It  was  secured  with  other  In- 
debtedness by  the  deed. 

The  court  dismissed  the  complaint  as  to 
the  lands,  except  the  tract  purchased  from 
Manee^  and  as  to  that  held  and  decreed 
that  the  plaintiffs  had  a  lien  for  the  $200 
advanced  to  pay  for  it,  and  interest  thereon, 
and  ordered  that  It  be  sold  to  satisfy  the 
Hen.    The  plaintiffs  appealed. 

The  court  found  that  Ola  Hlldreth  did  not 
Join  in  the  execution  o^the  deed  of  trust, 
nor  acknowledge  the  execution  of  the  same, 
and  that  the  deed  was  void  as  to  all  the 
land,  except  the  tract  for  which  the  $200 
was  paid.  This  finding  was  based  upon  sec- 
tion 3901  of  Kirby's  Digest,  which  provides: 
"No  conveyance,  mortgage  or  other  Instru- 
ment affecting  the  homestead  of  any  married 
man  shall  be  of  any  validity  except  for  taxes, 
laborer's  and  mechanics'  liens,  and  the  pur- 
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chase  money,  unless  his  wife  Joins  in  the 
execution  of  such  instrument  and  acknow- 
ledges the  same." 

In  considering  this  statute  in  Pipkin  t. 
WUIlams,  67  Ark.  242,  246,  21  S.  W.  433,  434, 
38  Am.  St.  Rep.  241,  this  court  said:  "The 
requirements  of  the  act  are  two:  First,  that 
the  wife  shall  loin  in  the  execution  of  the 
deed;  and,  second,  that  she  acknowledge  It 
It  demands  substantive  acts  only,  and  pre- 
scribes no  particular  manner  of  performing 
them.  If  she  actually  Join  in  executing  the 
deed,  and  then  acknqwledges  Its  execution 
before  an  officer  authorized  to  certify  ac- 
knowledgments, she  has  done  all  the  sub- 
stantive acts  required,  and,  as  the  statute 
prescribes  no  form  or  manner  of  doing  them, 
thore  can  be  no  noncompliance  with  its  pro- 
visions for  matter  of  form  merely.  When- 
ever a  substantial  compliance  appears,  the 
statute  is  satisfied,  and  the  deed  will  be 
valid." 

In  speaking  of  the  deed  in  question  In  that 
case,  the  court  further  said:  "It  is  In  form  a 
deed  poll,  and  its  premises  Indicate  that  M. 
F.  Lake  is  the  sole  grantor.  The  name  of 
his  wife  does  not  appear  In  the  granting 
part  nor  elsewhere  in  the  body  of  the  deed. 
It  appears  only  after  the  usual  covenants  of 
warranty  In  a  clause  which  declares  that 
she  releases  to  the  grantee  all  her  right  or 
possibility  of  dower.  If  this  clause  were  not 
in  the  deed,  it  would  perhaps  be  proper  to 
hold  that  the  fact 'of  her  signing  it  evidenced 
an  intention  to  Join  In  Its  execution,  and  give 
it  whatever  effect  might  legally  result  from 
her  executing  it;  but  it  expressly  declares 
what  her  purpose  was,  and  restricts  the  op- 
eration of  the  deed  as  against  her  to  the  re- 
lease of  her  dower." 

In  Bluft  City  Lumber  Co.  v.  Bloom,  64  Ark. 
492,  43  S.  W.  503,  a  conveynoce  of  a  married 
man's  homestead  was  involved.  The  wife 
relinquished  to  the  grantee  her  right  of 
dower  in  the  land,  but  did  not  Join  In  the 
granting  part  of  the  deed.  Mr.  Justice  Rld- 
dlck,  delivering  the  opinion  of  the  court  In 
that  case,  said:  "But  at  the  time  her  mort- 
gage was  executed  the  land  mortgaged  was 
the  homestead  of  Floyd,  and  his  wife  did 
not  Join  in  the  granting  clause  of  the  deed, 
as  required  by  statute  in  mortgages  or  other 
conveyances  of  a  homestead.  Sand.  &  H. 
Dig.  i  &713.  By  reason  of  the  failure  to 
comply  with  the  statute  in  this  respect  the 
mortgage  upon  the  homestead  was,  to  quote 
the  language  of  this  court  in  a  similar  case, 
'a  nullity,  and  left  the  title  as  though  it  had 
never  been  made.'  Pipkin  v.  Williams,  57 
Ark.  242,  21  8.  W.  433,  38  Am.  St.  Rep.  241." 

Sledge  &  Norfleet  Co.  v.  Craig,  112  S.  W. 
802,  also  Involved  a  conveyance  of  a  home- 
stead of  a  married  man.  In  that  case  the 
court  said:  "We  find,  however,  from  an  in- 
spection of  the  deed,  which  Is  copied  in  the 
transcript,  that  she  did  Join  in  the  execution 


and  acknowledge  the  same  before  an  officer 
authorized  by  law  to  take  acknowledgments. 
It  is  true  that  her  name  is  not  mentioned  la 
the  granting  clause  of  the  deed  along  witb 
the  names  of  the  other  grantors,  nor  In  any 
part  of  the  deed,  but  the  deed  concludes  with 
the  statement  that  'the  parties  of  the  first 
part  have  hereto  set  their  hands  and  seals,' 
etc.,  and  her  name  appears  subscribed  there- 
to with  the  names  of  the  other  grantors. 
The  deed  contains  no  clause  relinquishing 
the  wife's  dower,  and,  in  order  to  give  effect 
to  her  signature,  It  must  be  construed  to 
evidence  an  intention  to  Join  in  the  grant. 
Pipkin  V.  Williams,  57  Ark.  247,  21  S.  W. 
433,  38  Am.  St.  Rep.  241." 

There  can  be  no  controversy  as  to  the  ac- 
knowledgment of  the  deed  in  this  case.  If 
defective,  it  was  cured  by  a  subsequent 
statute.  Act  1907,  p.  354.  So  the  only  ques- 
tion in  this  case  is:  Did  the  wife  Join  In  the 
execution  of  the  deed  in  the  manner  required 
by  the  statute.  The  object  of  the  statute  is 
to  prevent  the  alienation  of  the  homestead 
of  a  married  man  without  the  consent  of 
the  wife.  There  is  no  efficacy  in  the  re- 
quirements of  the  statute  except  for  that 
purpose.  It  would  seem,  therefore,  that  the 
effect  of  the  execution  of  a  conveyance  of  a 
homestead  by  the  husband  and  wife  depends 
upon  the  intent  of  the  wife  as  shown  by  the 
deed.  Pipkin  v.  Williams,  and  Sledge  &  Nor- 
fleet Co.  V.  Craig,  supra,  so  decide. 

In  the  deed  in  this  case  the  wife  .expressly 
relinquishes  and  releases  all  her  rights  of 
dower  and  homestead,  showing  clearly  and 
unequivocally  that  her  Intention  was  to 
Join  her  husband  in  the  conveyance  of  the 
homestead,  and  such  was  the  effect  of  her 
execution  of  the  deed. 

The  decree  is  reversed  as  to  so  much 
thereof  as  dismisses  the  complaint,  and  af- 
firmed as  to  the  tract  of  land  ordered  to  be 
sold,  and  the  cause  is  remanded,  with  di- 
rections to  the  court  to  enter  a  decree  In 
accordance  with  this  opinion. 


HOLLOWAT  V.  STATE. 
(Suprane  Court  of  Arkansas.     April  8,  1909.) 

1.  FoBOEBT  (J  44*)— Evidence— Sufficiency. 

Evidence  held  insufficient  to  connect  accus- 
ed with  forgery  of  a  bond  staying  judgment. 

fE>d.  Note.— For  other  cases,  see  Forgery,  Dec 
Dig.  i  44.»] 

2.  FOROEBT    (I    44*)— EVIDENCK— ClRCTJMSTAN- 
TIAI.  E2VIDENCE. 

Where  a  forgery  Is  established,  accused  may 
be  connected  therewith  by  circumstances. 

[Ea.  Note.— For  other  cases,  see  Forgery,  Dec. 
Dig.  »  44.»] 

8.  FOBOEBT  (f  4*)— DEUVXBT  OV  IlTSTBUlIERT 

TJNNECESSAKT. 

To  constitute  forgery,  delivery  of  the  in- 
Btmment  Is  unnecessary ;  the  elements  of  the 
offense  being  the  false  making  or  alteration  of 
a  written  instrument,  apparently  valid,  with 
fraudulent  intent  to  use  it  to  another's  injury, 
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and  hence  it  is  iaunaterial  to  one'i  gnllt  of  for- 
ging a  bond  to  stay  jadgment  that  the  bond  waa 
not  filed  with  the  dei^,  as  required  by  statute. 

(Ed.  Note.— For  other  cases,  see  Forgery,  Dec. 
Dig.  S  4.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  3,  pp.  2900-2909;   vol.  8,  p.  7605.] 

4.  FOBOEBT    (Sjie*)— "UTIBBINa    POBGED    I»- 

STBUUEnT" — What  CoNBTirnTEs. 

To  utter  a  forged  instrument  is  to  put  it 
in  circulation,  or  to  offer  to  do  so,  with  fraudu- 
lent intent  to  injure  another. 

[Bd.  Note.— For  other  cases,  see  Forgery,  Cent. 
Dig.  H  51-53 ;   Dec.  Dig.  16.» 

For  other  definitions,  see  Words  and  Phrases, 
Tol.  8,  pp.  7231,  7252.1 

&  FOBOEBT  (8  34*)— INDIOTMBRT— VaKIANC»— 

Matekialitt. 

In  a  trial  for  for^ng  a  bond  to  stay  Judg- 
ment, variance  between  toe  bond  set  oat  in  the 
Indictment  and  the  bond  proven,  in  that  the 
bond  pleaded  recited  that  the  obligors  "under- 
take and  bond"  themselves,  etc..  whereas  the 
bond  proven  used  the  word  "bind"  for  "bond," 
was  immaterial,  being  manifestly  a  clerical  er- 
ror. 

[Ed.  Note. — For  other  cases,  see  Forgery, 
Cent.  Dig.  i  &i ;  Dec  IMg.  {  S4.»l 

ft  FoBGEBT  (J  7*)— Elements— Natubi  of  In- 

STBUMENT. 

Under  Kirby's  Dig.  {  1714,  providing  for 
the  punishment  of  one  who  forges  a  writing  to 
fraudulently  obtain  possession  of  another's  mon- 
ey or  property,  or  to  cause  him  to  be  injured  in 
his  estate  or  lawful  rights,  it  is  an  offense  to 
foixe  a  bond  to  stay  judgment. 

(Bd.  Note.— For  other  cases,  see  Forgery,  Dec. 
Dig.  «  7.»] 

Appeal  from  Circuit  Court,  Pblllips  Coun- 
ty; Hance  N.  Hutton,  Judge. 

H.  W.  Hollo-way  was  convicted  of  forgery, 
and  he  appeals.     Reversed  and  remanded. 

Fink  &  Dinning,  for  appellant  Hal  L. 
Norwood,  Atty.  Gen.,  and  O.  A.  Cunningham, 
Aaat,  Atty.  Gen.,  for  tlie  State. 

Mcculloch,  C.  J.  Tte  defendant,  H. 
W.  Holloway,  was  indicted  by  the  grand 
Jury  for  the  crime  of  forgery,  alleged  to 
have  been  committed  by  forging  a  bond 
staying  a  certain  Judgment  of  the  circuit 
court  of  Phillips  county,  rfendered  in  favor 
of  E^  M.  Turner  against  the  Dixie  Mutual 
Fire  Insurance  Company.  The  instrument 
of  writing  alleged  to  have  been  forged  is  set 
out  in  full  In  the  indictment,  and  the  suf- 
ficiency of  the  Indictment  has  not  been  ques- 
tioned by  demurrer  or  otherwise.  A  trial 
resulted  In  a  verdict  of  conviction,  and  the 
court  rendered  Judgment  accordingly,  and 
subsequently  overruled  defendant's  motion 
for  new  trial.  He  brings  the  case  here  by 
writ  of  error. 

The  bond  in  question  purports  to  have 
been  signed  by  the  Judgment  debtor  and  by 
certain  sureties.  The  only  evidence  tending 
to  establish  defendant's  guilt  is  this:  The 
sheriff  of  Phillips  county,  to  whom  the  bond 
was  delivered,  testified  that  he  had  no  posi- 
tive recollection  as  to  what  person  deliv- 


ered the  bond  to  him,  and  could  not  swear 
who  delivered  It  to  him,  but  thought  that 
It  was  done  either  by  Judge  Flnlt,  the  at- 
torney for  the  insurance  compiiuy,  or  by 
the  defendant,  and  that  he  believed  It  was 
by  the  latter.  Judge  Fink  testlUed  tliat  he 
prepared  the  bond  as  attorney  for  the  in- 
surance company;  but  the  court  would  not 
permit  him  to  state  to  whom  he  delivered 
it.  The  persons  whose  names  appear  as 
sureties  on  the  bond  testified  that  they  nei- 
ther signed  It  nor  authorized  the  slgnntures, 
and  one  of  them  testified  to  a  conversation 
with  the  defendant  after  he  was  Informed 
that  there  was  such  a  bond  In  the  hands  of 
the  sheriff;  but  there  was  nothing  in  the 
conversation  tending  to  incriminate  the  de- 
fendant This  evidence  was  not  sufficient 
to  connect  the  defendant  with  the  alleged 
forgery.  There  Is  nothing  in  the  evidence 
to  show  that  he  bad  anything  to  do  with 
the  instrument  except  to  sign  it.  There  is 
no  proof  whatever  either  that  he  signed  the 
names  of  the  sureties  or  that  he  delivered 
the  bond  to  the  sheriff.  Of  course,  where 
the  forgery  is  established,  the  accused  may 
be  connected  with  the  crime  by  circumstan- 
ces. But  here  we  have  no  circumstances  to 
connect  the  defendant  with  it,  except  the 
bare  fact  that  he  was  one  of  the  obligors  iu 
the  bond,  and  that  be  was  interested  in  the 
insurance  company,  and  had  employed  Judge 
Fink  to  represent  it  in  the  litigation  with 
Turner.  This  Is  not  sufficient  to  Justify  a 
finding  that  the  defendant  forged  the  in- 
strument, and  for  this  reason  the  Judgment 
must  be  reversed. 

The  indictment  was  based  upon  the  fol- 
lowing statute:  "If  any  person  shall  forge 
or  counterfeit  any  writing  whatever,  where- 
by fraudulently  to  obtain  the  possession  or 
to  deprive  another  of  any  money  or  prop- 
erty, or  cause  him  to  be  Injured  in  his  es- 
tate or  lawful  rights,  or  if  he  shall  utter 
and  publish  such  Instrument,  knowing  it  to 
be  forged  and  counterfeited,  he  shall,  on 
conviction,  be  confined  in  the  penitentiary 
not  less  than  two  nor  more  than  ten  years." 
Kirby's  Dig.  {  1714.  It  is  contended  on  be- 
half of  the  defendant  that,  even  If  he  forg- 
ed the  names  of  the  sureties  and  delivered 
the  bond  to  the  sheriff,  the  offense  was  not 
complete,  for  the  reason  that  it  was  not 
filed  with  the  clerk  as  required  by  statute, 
and  therefore  never  became  operative  for 
any  purpose.  This  contention  involves  a 
misconception  as  to  the  distinction  between 
the  crime  of  forgery  and  of  uttering  a  forg- 
ed instrument.  A  delivery  of  the  forged  In- 
strument Is  not  necessary  to  constitute  and 
complete  the  crime  of  forgery.  The  ele- 
ments of  that  offense  are  the  false  making 
or  alteration  of  an  Instrument  of  writing 
which  is  apparently  valid,  with  the  fraud- 
ulent Intent  to  make  use  of  it  to  the  injury 
of  another.    19  Cyc.  1373;   Clark  on  Crlm- 
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iasA  Law,  p.  3S&  et  seq.  To  utter  a  forged 
Instrument  Is  to  put  It  In  circulation,  or  to 
offer  to  do  so,  wltti  sucli  fraudulent  intent 
Elsey  V.  State,  47  Ark.  672,  2  S.  W.  337. 

It  is  also  contended  that  there  is  a  fatal 
variance  between  the  writing  set  out  in  the 
Indictment  and  the  bond  introduced  in  evi- 
dence, in  that  it  uses  the  word  "bind"; 
whereas,  the  instrument  set  out  in  the  in- 
dictment uses  the  word  "bond"  at  the  place 
where  It  states  that  the  parties  and  sureties 
"undertake  and  bind"  themselves,  etc.,  to 
pay  the  judgment.  Tliis  is  manifestly  a 
clerical  error  in  the  preparation  of  the  in- 
dictment, and  does  not  constitute  a  material 
variance. 

It  is  also  contended  that  there  is  no  evi- 
dence tending  to  show  that  the  defendant 
forged  the  instruments  for  the  purpose  of 
cheating  and  defrauding  Turner,  the  plain- 
tlfr  in  Judgment.  We  are  of  the  opinion 
that  the  evidence  would  be  sufficient  for 
ttiat  purpose  if  it  connected  the  defendant 
with  the  crime.  The  statute  is  broad  in 
its  terms,  and  declares  that  it  shall  be  un- 
lawful for  any  person  to  forge  any  writing 
to  fraudulently  obtain  possession  or  deprive 
another  of  property,  or  to  cause  any  person 
"to  be  injured  in  bis  estate  or  lawful  rights." 
Now,  a  bond  executed  pursuant  to  the  terms 
of  the  statute  for  the  purpose  of  staying  a 
judgment  lias  the  effect,  if  valid,  of  delay- 
ing the  enforcement  of  the  judgment,  and 
this  Injures  the  judgment  creditor  in  his 
estate  and  also  in  the  enforcement  of  his 
lawful  rights.  We  are  of  the  opinion  that 
a  forged  stay  bond,  whether  it  accomplishes 
its  purpose  or  not  by  delaying  the  enforce- 
ment of  a  judgment,  falls  within  the  let- 
ter as  well  as  the  spirit  of  the  statute,  and 
renders  the  person  who  commits  the  act 
guilty  of  a  crime. 

We  find  no  other  error  in  the  record;  but, 
on  account  of  the  insufficiency  of  the  evi- 
dence to  connect  the  defendant  with  the 
commission  of  the  crime,  the  judgment  is 
reversed,  and  the  cause'  is  remanded  for 
new  trial. 


GREER  V.  WHITE. 
(Supreme  Court  of  Arkansas.    April  6,  1909.) 

1.  Libel  and  Slandeb  (8  2*)— Intent  or  De- 
pendant— Effect. 

It  is  immaterial  to  one's  liability  for  slan- 
der what  meaning  be  intended  to  convey  by  the 
language  used  if  it  is,  in  fact,  slanderous. 

[Ed.   Note.— For   other  cases,   see  Libel   and 
Slander,  Cent.  Dig.  H  109,  110 ;  Dec.  Dig.  {  2.*] 

2.  LiBEI.    AND    SLANDEB    (}    7*)— ChABGK    OF 

Abson. 

A  charge  that  plaintiff  had  burnt  defend- 
ant's house  charged  the  crime  of  arson,  and  was 
slanderous  per  se, 

[Ed.   Note.— For  other   cases,   see   Libel   and 
Slander.  Cent.  Dig.  {  29;    Dec  Dig.  {  7.*] 


3.  DaUAOES    (I   91*)— EDDDira.ABT   Dahaoes— 

Right  To. 

Exemplary  damages  cannot  be  based  on 
mere  negligence,  however  gross,  it  being  essen- 
tial that  the  injury  result  from  willful  wrong 
or  its  equivalent— conscious  indifference  to  re- 
sults. 

[EM.  Note.— For  other  cases,  see  Damages, 
Cent.  Dig.  {  200 ;    Dec  Dig.  {  01.*] 

4.  Libel  and  Slander  (g  120*)— Exemflabt 
Damaoeb— Right  To. 

If  defendant  in  accusing  plaintiff  of  arson 
believed  that  he  was  speaking  to  or  about  an- 
other person,  his  conduct  aa  to  plaintiff  was  not 
more  than  gross  negligence;  and  hence  nothing 
more  than  compensatory  damages  are  recover- 
able. 

[Eld.  Note.— For  other  cases,  see  Libel  and 
Slander,  Cent  Dig.  §{  350,  Sol;  Dec  Dig.  f 
120.*] 

Appeal  from  Olrcult  Court,  Jefferson  Coun- 
ty ;  Antonio  B.  Grace,  Judge. 

Action  by  H.  S.  White  against  G.  B.  Greer. 
Judgment  for  plaintiff,  and  defendant  ap- 
peals. Partly  affirmed,  and  partly  reversed 
and  dismissed. 

White  &  Altheimer,  for  appellant  Bridges, 
Wooldrldge  &  Gantt,  Taylor  &  Jones,  and 
Daniel  Taylor,  for  appellee. 

McCULLOCH,  C.  J.  Plaintiff,  H.  S.  White, 
instituted  this  action  against  defendant,  G. 
B.  Greer,  to  recover  damages  on  account  of 
alleged  slanderous  words  spoken  about  him 
in  his  presence  and  in  the  presence  of  oth- 
er&  The  words  were  spoken  in  response  to 
a  request  made  by  a  Mr.  Core  for  permission 
for  the  plaintiff  to  ride  in  a  conveyance  with 
defendant  and  are  as  follows:  "No,  sir;  no 
such  man  as  that  can  ride  with  me  at  all. 
He  burnt  my  house  down.  I  shot  him  out 
of  my  house  once.  Let  him  walk  to  town — 
let  him  mud  it"  It  is  alleged  in  the  com- 
plaint that  the  defendant  in  speaking  the 
words  meant  that  the  plaintiff  had  committed 
arson  in  burning  the  defendant's  house,  and 
that  such  charge  was  false.  The  circumstan- 
ces under  which  the  words  were  spoken  are 
about  as  follows:  Plaintiff  lived  at  Eng- 
land in  Lonoke  county,  and  the  defendant 
lived  at  the  city  of  Pine  Bluff.  The  latter 
owned  a  plantation  near  England,  and  on  the 
day  of  this  occurrence  had  come  to  England 
on  the  train  and  driven  out  to  bis  farm  in  a 
two-seated  vehicle  with  a  Mr.  Cobb.  Mr. 
Core  also  owned  a  farm  In  the  same  locality, 
and  on  the  day  in  question  the  plaintiff,  a 
driver  for  a  liveryman  In  England,  carried 
Core  and  a  Mr.  Rose  out  to  the  farm  in  a 
buggy.  The  parties  met  at  one  Kaufman's 
store,  which  Is  also  in  the  same  neighbor- 
hood. When  they  were  ready  to  return. 
Core  requested  Cobb,  who  was  In  the  con- 
veyance with  defendant,  to  let  the  plaintiff 
ride  back  with  them,  whereupon  the  defend- 
ant spoke  the  words  referred  to  concern- 
ing the  plaintiff  in  the  presence  of  those  as- 
sembled there.    Plaintiff  was  standing  witb- 
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In  12  or  14  feet  of  the  vehlde  In  wblch  de- 
fendant was  seated  when  the  words  were 
spoke,  and  testified  that  he  heard  them  and 
felt  greatly  humiliated  thereby.  He  testlfle<l 
that,  after  they  got  back  to  England,  he  ap- 
proached defendant  and  asked  him  why  he 
bad  made  use  of  the  insulting  language-;  that 
defendant,  who  was  standing  with  one  foot 
on  the  step  of  the  train,  in  the  act  of  board- 
ing It,  merely  replied:  "I  don't  want  to 
talk  to  you."  He  also  testified  that  he  had 
met  the  defendant  about  six  months  before 
that  time,  and  bought  some  goods  from  him ; 
that  there  had  never  been  any  ill  feeling  be- 
tween them ;  that  he  had  never  done  any- 
thing to  defendant,  and  knew  of  no  reason 
why  defendant  should  speak  to  him  or  about 
him  in  that  way.  There  was  no  other  evi- 
dence tending  to  show  any  malice  or  ill  feel- 
ing on  the  part  of  defendant  toward  plain- 
tiff. Defendant  testified  that  he  was  not 
acquainted  with  plaintiff,  had  never  seen  him 
before,  and  that,  when  he  made  the  remark, 
he  thought  be  was  speaking  abont  a  man 
named  tioeke,  with  whom  he  was  slightly  ac- 
quainted, and  who  had  done  him  great  inju- 
ry. He  gave  the  following  account  of  his  al 
leged  trouble  with  Locke,  which  he  said  he 
had  reference  to  when  he  made  the  remark 
in  qnestlon:  "There  was  a  fellow  named 
Locke  who  worked  on  the  levee  on  my  place, 
and  there  was  a  little  old  cabin  that  they 
were  to  tear  down,  and  I  told  them  not  to 
tear  it  down,  and  we  agreed  that  I  was  to 
move  it  If  It  had  to  be  moved,  and  I  told  him 
he  must  not  tear  it  down,  and  they  brought 
the  horse  np  there  and  put  a  rope  around 
the  shed  room  and  pulled  it  down,  and  It 
made  some  racket,  and  they  then  put  it 
aronnd  the  farm  house,  and  I  told  them  to 
stop  It — ^that  I  had  already  sent  np  here  to 
get  a  restraining  order.  Well,  after  I  went 
out  in  front  of  the  house  and  motioned  for 
them  to  get  out,  they  all  run  out,  and  I  shot 
bird  shot  in  the  door,  and  then  I  went  to  the 
post  oflSce,  and  after  a  while  a  couple  of 
young  men  went  by  and  said  there  was  a 
big  smoke  over  there,  but  they  did  not  stop. 
I  saw  the  house  was  burning  up,  and  I  went 
down  thera  It  was  a  little  cabin.  A  negro 
woman  lived  in  it,  but  they  had  moved  her 
things  out,  and,  when  I  undertook  to  Investi- 
gate the  matter,  they  said  the  chimney  pull- 
ed down,  and  it  might  have  caught  fire  from 
that  •  •  •  It  never  struck  me  that  any- 
body burnt  it,  only  that  it  caught  from  the 
chimney.  I  never  thought  of  having  any- 
body arrested.  The  little  old  cabin  wasn't 
worth  very  much.  They  pulled  down  part  of 
it  and  then  it  was  burnt,  and  that  was  all 
there  was  to  it"  There  was  also  evidence 
which  tended  to  show  that  plaintiff  did  not 
resemble  Locke  at  all.  The  Jury  returned  a 
verdict  In  favor  of  plaintiff  for  $500  com- 
pensatory damages  and  $500  exemplary  dam- 
ages. 

The  court  Instructed   the  Jury   that   the 
words  spoken  by  defendant  to  and  concerning 


the  plaintiff  charged  the  latter  with  the 
crime  of  arson,  and  were  slanderous  per  se 
and  actionable.  This  instruction  is  assigned 
as  error.  Mr.  Newell  says  that  "the  rule 
which  once  prevailed,  that  words  are  to  be 
understood  in  mitiori  sensu,  has  been  long 
ago  superseded,  and  words  are  now  to  be 
construed  by  courts,  as  they  always  ought 
to  have  been,  in  the  plain  and  popular  sense 
in  which  the  rest  of  the  world  naturally  un- 
derstand them."  Newell  on  Slander  &  Libel, 
p.  304.  See  to  the  same  effect,  25  Cyc.  355, 
and  cases  cited.  The  following  statement, 
wblch  seems  to  be  well  sustained  by  authori- 
ty, is  made  on  this  subject:  "Defamatory 
language  must  be  interpreted  as  it  would  be 
understood  by  the  reader  or  hearers,  tak- 
ing into  consideration  accompanying  explana- 
tions and  the  surrounding  circumstances 
which  were  known  to  the  hearer  or  reader." 
25  Cyc.  357.  This  Implies  that  attending  cir- 
cumstances not  known  to  the  hearers  are  not 
to  be  considered  fn  determining  whether  or 
not  the  words  spoken  are  slanderous  in  them- 
selves. It  Is  Immaterial  what  meaning  the 
speaker  really  intended  to  convey  by  the  lan- 
guage used  if  the  words  spoken  are,  in  fact, 
slanderous.  "If  a  man  In  Jest,"  says  Mr. 
Newell,  "conveys  a  serious  imputation,  he 
Jests  at  his  peril.  Or  be  may  have  used  am- 
biguous language  which  to  his  mind  was 
harmless,  but  to  which  the  by-standers  at- 
tributed a  most  injurious  meaning.  If  so, 
he  la  liable  for  the  injudicious  phrase  be  se- 
lected. What  was  passing  in  his  own  mind 
is  immaterial,  save  in  so  far  as  his  hearers 
could  perceive  it  at  the  time."  Newell  on 
Slander  &  Libel,  p.  301. 

Now,  the  real  question  in  the  case  Is  wheth- 
er or  not  the  words  used  by  the  defendant 
to  the  effect  that  the  plaintiff  bad  burnt  his 
house  down  amounted,  in  their  common  ac- 
ceptation, to  the  charge  of  having  committed 
the  crime  of  arson.  We  think  that  they  d.o, 
and  that  the  learned  circuit  Judge  was  cor- 
rect In  so  informing  the  Jury.  This  language 
is  ordinarily  susceptible  of  no  other  meaning, 
and  it  would  be  a  strained  construction  of 
it  to  say  that  it  merely  meant  that  the  per- 
son spoken  of  had  by  his  negligence  or  In- 
advertence caused  the  destruction  of  the 
house  by  flre.  The  words,  when  considered 
In  their  ordinary  acceptation,  are  not  even 
ambiguous;  and  the  ordinary  hearer  would 
not  understand  them  as  meaning  anything 
except  that  a  charge  of  willful  burning  was 
intended.  An  early  case  in  Kentucky  ('Logan 
V.  Steele,  1  Bibb,  593,  4  Am.  Dec.  659)  is  very 
much  In  point.  There  the  defendant  said 
about  the  plaintiff:  "I  have  every  reason  to 
believe  be  burnt  said  barn."  The  court  held 
the  language  to  be  slanderous  per  se,  and  In 
the  opinion  said:  "It  is  now  settled  that 
words  are  to  be  taken  In  that  sense  in  wblch 
they  would  be  understood  by  those  who  bear 
or  read  them.  The  Judge  will  neither  tor- 
ture them  Into  guilt  nor  explain  them  into 
Innocence^  but  take  them  in  their  usual  ac- 
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ceptaQon,  and  understand  them  according  to 
their  obvious  import  and  meaning.  Tested 
by  this  doctrine,  the  words  in  question  are 
clearly  actionable.  They  carry  with  them  an 
erldent  imputation  of  guilt,  and  It  requires 
the  most  forced  and  far-fetched  construction 
to  give  them  an  innoceut  meaning."  The  fol- 
lowing cases  are  also  closely  in  point,  and 
sustain  the  views  herein  expressed:  Tuttle 
V.  Bishop,  30  Conn.  80;  Nailer  v.  Ponder,  1 
Marvel  (Del.)  408.  41  Atl.  88 ;  Frank  v.  Dun- 
ning, 38  Wis.  270.  In  the  last-cited  case 
the  defendant  accused  plaintiff  of  burning  his 
own  house  without  stating  the  purpose  for 
which  it  was  done;  and  the  court  held  that 
without  the  averment  that  the  house  was 
insured,  and  that  the  burning  was  done  with 
the  intent  to  defraud  the  insurance  compa- 
nies, the  charge  implied  no  unlawful  act 
The  reasoning  of  the  court,  however,  clear- 
ly indicates  that,  if  the  charge  had  been  that 
ot.  burning  the  bouse  of  someone  else,  these 
words  In  their  ordinary  acceptation  would 
have  amounted  to  a  charge  of  arson.  The 
Jury  might  well  have  found  that  the  defend- 
ant in  this  case  did  not  really  intend  to  make 
a  charge  of  arson  against  the  plaintiff,  whom 
he  took  to  be  Locke,  but  merely  that  the 
bouse  was  burned  by  reason  of  the  negli- 
gence of  Locke.  These  circumstances,  how- 
eyer,  were  unknown  to  the  plaintiff  and  the 
other  hearers,  and  they  could  not  have  un- 
derstood the  language  otherwise  than  as 
meaning  a  charge  of  arson. 

The  court,  at  the  request  of  plaintiff,  gave 
the  following  instruction:  "Although  yon 
should  find  that  defendant,  when  speaking 
to  or  of  plaintiff,  believed  him  to  be  another 
person,  yet  If  you  And  that  defendant  made 
the  statements  alleged  by  plaintiff,  and  that 
they  were  false  as  to  him,  and  that  he  ex- 
ercised BO  little  care  to  know  or  ascertain 
that  plaintiff  was  the  person  concerning 
whom  he  intended  to  make  such  statements 
as  to  show  a  reckless  and  wanton  disregard 
of  plaintlfTs  rights,  feelings,  and  reputation, 
then  you  may  award  plaintiff  punitive  dam- 
ages, as  well  as  if  the  statements  had  been 
made  by  defendant  through  actual  malice  to- 
wards plaintiff."  The  effect  of  this  instruc- 
tion was  to  tell  the  Jury  that,  notwithstand- 
ing the  fact  that  the  defendant  l>elieved  at 
the  time  that  he  was  speaking  to  or  concern- 
ing Locke,  yet,  if  he  was  guilty  of  gross  neg- 
ligence In  reaching  that  conclusion  as  to  the 
Identity  of  the  two  men,  a  verdict  fqr  ex- 
emplary damages  would  be  Justified.  This 
court  has  heretofore  announced,  and  steadi- 
ly adhered  to  the  rule,  that  mere  negligence, 
however  gross,  will  not  Justify  the  infliction 
of  exemplary  damages.  The  injury  must  re- 
sult from  a  willful  wrong,  or,  what  is  its 
equivalent,  conscious  indifference  to  results, 
before  such  damages  should  be  awarded. 
Railway  Co.  v.  Hall,  53  Ark.  7,  13  S.  W.  138 ; 
St  L.,  I.  M.  ft  S.  Ry.  Co.  v.  Stamps,  84  Ark. 


241,  104  S.  W.  1114;  St  L.,  I.  M.  ft  S.  Ry. 
Co.  V.  Dysart  (Ark.)  116  S.  W.  224.  Now.  if 
the  defendant  honestly  believed,  as  recited 
in  this  instruction,  that  he  was  speaking  to 
or  about  Locke,  then  his  conduct  so  far  as 
plaintiff  is  concerned,  could  not  at  most  have 
amounted  to  more  than  gross  negligence 
Therefore  it  did  not  call  for  Infliction  of  any- 
thing more  than  compensatory  damages.  But, 
even  if  the  instructions  in  this  case  had  been 
correct  we  are  of  the  opinion  that  the  evi- 
dence did  not  sustain  a  finding  of  such  ele- 
ments as  would  Justify  infiiction  of  exempla- 
ry damages.  There  is  not  a  particle  of  proof 
that  the  defendant  entertained  any  actual 
malice  or  111  will  towards  plaintiff,  nor  any 
circumstances  from  which  that  could  be  in- 
ferred. The  evidence  is  undisputed  that 
there  was  a  very  slight  acquaintance.  If  any 
at  all,  between  the  two  men,  and  that  noth- 
ing of  an  unpleasant  nature  had  ever  oc- 
curred between  them.  It.  is  manifest  that  It 
was  purely  a  mistake  on  the  part  of  the  de- 
fendant In  confusing  the  Identity  of  the 
plaintiff  with  some  other  man,  for  there  was 
nothing  in  the  attending  circumstances  which 
called  for  an  insulting  remark  from  the 
mere  request  on  the  part  of  Coj-e  for  the 
plaintiff  to  be  allowed  to  ride  in  the  vehicle 
with  defendant 

The  Judgment  as  to  compensatory  damages 
will  be  aflirmed,  there  l>cing  no  error  in  the 
record  as  to  this  part  of  the  recovery;  but 
the  Judgment  for  exemplary  damages  will  be 
reversed,  and  the  case  as  to  that  feature  will 
be  dismissed.   It  is  so  ordered. 


ST.   LOUIS,  I.  M.  ft  S.  RT.  CO.  v.  PATB. 
(Supreme  (3ourt  of  Arkansas.     April  6,  1909.) 

1.  Careiebs  (J  246*)— Cabbiage  or  Passen- 
gers—Action    roB    iNjcBiES— Evidence— 

SlTTFICIENCY. 

Evidence  in  an  action  for  the  death  ot 
plaintiff's  intestate  in  alighting  from  a  train 
held  to  sustain  a  finding  that  he  was  a  passen- 
ger at  the  time. 

[EJd.    Note.— For   other   cases,    see    Carriers, 
Cent  Dig.  {  1284;  Dec.  Dig.  i  246.*] 

2.  Death  (J  99*)- Excessive  Damages. 

Where  a  passenger,  received  injuries  result- 
ing in  his  death,  was  conscious  for  sO  or  40  min- 
utes after  he  was  injured,  and  in  that  time  suf- 
fered intense  pain,  and  the  injuries  he  received 
were  shocking  in  the  extreme,  a  verdict  of  $1,000 
in  favor  of  his  estate  was  not  excessive. 

[BM.  Note.— For  other  cases,  see  Death,  Cent 
Dig.  8  127 ;   Dec  Dig.  |  99.*] 

3.  Trial  (|  41*)— Reception  of  Evidence — 
ExcLiTSiOH  ov  Witnesses  —  Discretion  or 
Court. 

Under  Kirby's  Dig.  $  3142,  providing  that 
the  judge  may  exclude  from  the  courtroom  any 
witness  not  at  the  time  under  examination,  the 
exclusion  of  witnesses  when  not  under  examina- 
tion is  within  the  discretion  ot  the  court. 

[EM.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  i  101;  Dec.  Dig.  S  41.*] 
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Appeal  from  Circnlt  Court,  Conway  Coun- 
ty; Hugb  Barham,  Judge. 

Action  by  Edna  Pate,  administratrix  of  the 
estate  of  James  A.  Pate,  deceased,  against 
the  St  Louis,  Iron  Mountain  &  Southern  Rail- 
way Company.  Judgment  for  plaintiff,  and 
defendant  appeals.    Affirmed. 

Lovick  P.  Miles,  for  appellant-  Wm.  I* 
Moore  and  Chas.  0.  Held,  for  appellee. 

BATTLE,  J.  On  the  4th  day  of  July,  1907, 
James  A.  Pate,  In  alighting  from  a  train  of 
the  St  Louis,  Iron  Mountain  &  Southern 
Railway  Company  at  Morrllton,  Ark.,  fell 
and  received  Injuries  which  caused  his  death. 
EAna  Pate,  as  his  administratrix,  brought 
this  action  against  the  railway  company  to 
recover  damages  on  account  of  such  Injury 
and  death.  She  alleged  in  her  complaint  that 
James  A.  Pate  boarded  a  train  of  the  de- 
fendant at  Morrilton  for  the  purpose  of  go- 
ing thereon  to  the  town  of  Atkins ;  that  after 
boarding  the  train,  and  before  It  left  the  sta- 
tion, her  Intestate  concluded  not  to  go  to  At- 
kins, but  to  remain  at  Morrilton;  and  that 
while  in  the  exercise  of  due  care  he  was  leav- 
ing the  train,  when  It  was  moving  slowly,  he 
stepped  upon  a  plank  In  the  platform  of  the 
station  at  Morrilton,  which  on  account  of  it 
having  been  negligently  permitted  to  become 
decayed,  broken,  uneven,  and  loose,  gave 
way  under  her  intestate,  and  caused  him  to 
slip  under  the  moving  train  and  receive  in- 
juries which  caused  his  death. 

The  defendant  answered  and  denied  all  the 
material  allegations  of  the  complaint,  and 
pleaded  that  the  Intestate,  James  A.  Pate, 
was  guilty  of  contributory  negligence  which 
caused  or  contributed  to  his  Injury  and 
death,  and  that  defendant  owed  him  no  duty 
at  the  time  he  was  injured,  and  that  be  as- 
sumed all  the  risk  of  injury  in  alighting 
from  the  train  at  the  time,  place,  and  in  the 
manner  be  did. 

A  Jury  were  Impaneled  to  try  the  Issues  in 
the  case,  and  after  hearing  the  evidence  and 
Instructions  of  the  court  returned  a  verdict 
in  favor  of  the  plaintiff  In  the  sum  of  $1,000 
for  the  estate  and  in  the  sum  of  $3,000  for 
the  widow  and  next  of  kin;  and  Judgment 
was  rendered  accordingly,  and  the  defendant 
appealed. 

At  the  beginning  of  the  trial  the  defendant 
moved  the  court  to  exclude  witnesses  from 


the  courtroom  during  the  time  they  were  not 
testifying,  and  the  court  denied  the  motion. 
One  of  the  appellant's  defenses  to  the  ac- 
tion was  that  the  deceased  was  not  a  pas- 
senger at  the  time  he  was  Injured.  This 
question  was  submitted  to  the  Jury  up<Mi  In- 
structions, and  they  found  he  was.  The  evi- 
dence adduced  tended  to  prove  that  Pate  was 
upon  the  platform  while  a  train  of  the  ap- 
pellant was  standing  at  the  station,  and  a 
conversation,  between  him  and  a  passenger  on 
the  train,  about  a  game  of  poker,  took  place, 
and  the  passenger  offered  to  pay  Pate's  ex- 
penses to  Atkins,  If  he  (Pate)  had  as  much 
as  $50,  and  that  Pate,  In  apparent  acceptance 
of  the  offer,  boarded  the  train,  and  remained 
there  until  the  train  commenced  moving, 
when  be  attempted  to  alight,  when  the  train 
was  moving  very  slowly,  and  was  fatally  in- 
jured. There  was  no  evidence  to  show  that 
there  was  any  necessity  for  his  going  upon 
the  train,  unless  he  Intended  to  become  a 
passenger.  There  was  evidence  to  sustain 
the  verdict  upon  this  Issue. 

As  to  the  defective  platform,  there  was  evi- 
dence tending  to  prove  the  allegations  of  the 
complaint  The  evidence  as  to  the  manner  In 
which  Pate  alighted  Is  conflicting.  There 
was  enough,  however,  to  show  that  no  negli- 
gence of  Pate,  If  any,  contributed  to  his  In- 
Jury,  or,  at  least,  to  leave  that  fact  in  doubt 
and  a  question  for  the  Jury. 

Appellant  contends  that  $1,000  damages 
assessed  for  the  benefit  of  the  estate  was  ex- 
cessive. But  the  evidence  shows  that  Pate 
was  conscious  for  30  or  40  minutes  after  he 
was  injured,  and  the  pain  he  suffered  in  that 
time  was  Intense,  excruciating,  and  almost 
beyond  endurance  for  the  shortest  time,  and 
the  Injuries  he  received  were  shocking  In  the 
extreme.  Under  these  circumstances  It  does 
not  appear  that  the  damages  were  excessive. 
The  excluding  of  witnesses  from  the  court- 
room when  not  under  examination  is  within 
the  discretion  of  the  court  Klrby's  Dig.  i 
S142.  No  reason  for  excluding  the  witnesses 
In  this  case,  that  does  not  apply  to  all  cases, 
is  shown.  The  hearing  of  the  testimony  of 
witnesses  by  a  witness  before  testifying  does 
not  disqualify  him,  but  may  affect  his  credi- 
bility. We  see  no  reversible  error  in  the  re- 
fusal to  exclude  witnesses  in  this  case.  Hlass 
V.  Fulford,  77  Ark.  607,  92  8.  W.  862. 
Judgment  affirmed. 
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HOBBS  ▼.  STATE. 
(Supreme  Court  of  Tennessee.     Not.  S,  190S.) 

1.  Cbiminai.  Law  (|  1144*)— Appeai,— Review 
—Presumptions. 

The  Supreme  Court  will,  as  against  an  ob- 
jection made  for  the  first  time  on  appeal,  pre- 
sume that  the  jur;  were  sworn ;  nothing  to  the 
contrary  appearing  in  the  record. 

[E)d.  Note. — For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  |  3024 ;   Dec  Dig.  |  1144.*] 

2.  Cbiminal  Law  (J  1035*)  —  Objections — 
Waivbb. 

An  objection  to  the  failure  to  swear  the 
jury  must  be  presented  to  the  trial  court,  or  it 
la  waived. 

[Ei.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  |  2637;    Dec  Dig.  {  1035.*] 

3.  Cbiminai.  Law  (|  1030*)  —  Objections — 
Waives. 

Objections  going  only  to  such  irregularities 
as  could  have  been  corrected  on  the  attention 
of  the  trial  court  having  been  called  thereto 
mast  be  made  in  the  trial  court,  or  they  are 
waived. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Lew,  Cent  Dig.  |  2619;   Dec  Dig.  |  1030.*] 

Appeal  from  Circuit  Court,  Sequatchie 
County :  Byron  Pope,  Special  Judge. 

WlUlam  Hobbs  was  convicted  of  violating 
the  liquor  law,  and  he  appeals.    AiSrmed. 

Stewart  &  Stewart,  for  appellant  The 
Attorney  General,  for  the  State. 

BBABD,  0.  J.  This  Is  an  appeal  from  a 
judgment  pronounced  on  the  verdict  of  the 
Jury,  finding  plaintiff  In  error  guilty  of  sell- 
ing Intoxicating  liquor  without  license.  It 
Is  annecessary  to  set  out  the  evidence  upon 
which  the  conviction  resta  It  is  sufficient 
to  say  we  are  satisfied  that  the  Jury  were 
warranted  by  the  evidence  in  finding  the 
plaintiff  in  error  guUty  of  the  offense  charged 
within  12  months  prior  to  the  presentment 
in  the  case. 

The  ground,  however,  on  which  it  is  earn- 
estly insisted  a  reversal  should  be  had,  is 
that  the  minute  entry  showing  the  arraign- 
ment, trial,  and  verdict  failed  to  recite  that 
the  Jury  were  sworn. 

This  objection  is  made  for  the  first  time  in 
this  court  If  the  fact  was  that  the  jury 
were  not  sworn,  and  this  had  been  called  to 
the  attention  of  the  court  below,  there  la  no 
doubt  a  new  trial  would  have  been  promptly 
granted.  That  this  was  not  done  raises  at 
least  a  presumption  that  they  were  sworn, 
but  by  a  clerical  omission  the  fact  was  not 
made  a  part  of  the  minute  entry.  In  addi- 
tion, the  failure  to  swear  the  Jury  would 
have  l>een  so  great  a  departure  from  orderly 
procedure  that  it  is  hardly  possible  for  this 
at  the  time  to  Iiave  escaped  the  attention  of 
the  court  and  of  counsel.  This  being  so, 
with  the  presumption,  which  exists  in  this 
court  of  the  regularity  of  Judicial  proceed- 
ings of  trial  courts,  nothing  appearing  in  the 
record  of  an  affirmative  character  to  the 
contrary,  we  are  satisfied  that  the  omission 


pointed  out  does  not  authorize  a  reversal  of 
this  case. 

The  principle  controlling  in  this  case  will 
be  found  illustrated  in  Clark  v.  State,  8 
Baxt  501,  and  Robertson  v.  State,  4  Lea, 
425.  In  the  first  of  these  cases  the  prisoner 
bad  appealed  from  a  death  sentence  upon  a 
conviction  for  murder,  and  it  was  earnestly 
pressed  upon  the  court  as  reversible  error 
that  the  record  failed  to  show  that  the  offi- 
cer in  charge  of  the  Jury  was  duly  sworn. 
Notwithstanding  the  established  rule  that 
the  Jury  In  a  felony  case,  on  retiring,  must  be 
in  charge  of  a  sworn  officer,  and  if  the  rec- 
ord attempts  to  set  ont  the  form  of  the 
oath  It  must  be  stated  correctly,  yet  it  was 
held  in  that  case,  in  the  absence  of  a  re- 
cital in  the  record,  it  would  be  presumed 
that  the  officer  was  sworn  and  that  the 
proper  oath  was  administered  to  him.  In 
the  course  of  the  opinion  it  was  said:  "We 
have  no  evidence  In  this  case  that  the  officer 
was  not  sworn,  and  we  may  safely  rest  the 
case  upon  the  legal  presumption  in  favor  of 
the  regularity  of  Judicial  proceeding."  In 
the  latter  of  these  cases  there  was  a  con- 
viction for  voluntary  manslaughter,  and  It 
was  insisted  on  appeal  that  the  case  should 
be  reversed,  because,  while  the  record  show- 
ed that  the  Jury  'Upon  their  retlremerft  was 
placed  in  charge  of  an  officer  properly  sworn, 
yet  it  failed  to  state  that  upon  the  next  day 
they  returned  into  court  in  charge  of  that 
officer.  To  this  insistence,  however,  the  court 
replied:  "There  is  no  error  in  this.  It  is 
not  necessary  that  the  record  should  affirm- 
atively show  that  the  officer  did  his  duty.  In 
the  absence  of  anything  to  the  contrary, 
this  will  be  presumed." 

But  it  is  not  'necessary  to  rest  our  con- 
clusion In  this  case  upon  a  mere  presump- 
tion. We  place  it  upon  the  stronger  ground 
that  the  objection  now  urged  was  not  made 
In  the  court  below,  and  It  comes,  therefore, 
too  late.  Falling  to  present  it  at  the  prop- 
er time,  we  think,  both  on  reason  and  au- 
thority, that  it  was  waived.  In  the  Encyclo- 
pedia of  Pleading  and  Practice,  vol.  12,  p. 
519,  it  Is  said:  "Irregularity  in  the  ad- 
ministration of  the  oath  to  the  Jury,  or  In 
the  form  of  the  oath,  may  be  waived  by 
going  to  trial  without  objection.  When  a 
party  desires  to  avail  himself  of  irregularity 
in  the  administration  of  the  oath  to  the  Ju- 
ry, the  attention  of  the  court  should  be  call- 
ed to  it  at  the  time  the  oath  is  taken,  and  he 
cannot  sit  by  silently  and  take  chances  of  a 
favorable  Judgment  and  subsequently  have 
advantage  of  objections  to  such  irregularity." 

Again,  it  Is  said  in  volume  2,  on  page  518, 
of  the  same  work:  "Where  a  party  fails  to 
object  below  to  a  proceeding,  he  is  presumed 
on  appeal  to  waive  contention  as  to  its  va- 
lidity." 

The  text  of  this  work  is  abundantly  snp- 
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ported  by  cases,  both  criminal  and  clvU, 
found  In  reports  of  many  states.  In  our  own 
court.  In  the  civil  case  of  Looper  ▼.  Bell,  1 
Head,  376,  an  objection  was  made  to  the 
manner  In  which  the  Jury  were  sworn,  and 
a  reversal  was  asked  on  the  ground  of  li^ 
regularity  In  this  regard.  The  answer,  how- 
ever, was:  "The  defendant  and  bis  counsel 
were  present  wb^i  the  Jury  were  sworn,  and 
did  not  then  complain,  and  cannot  now  be 
heard  In  this  court  upon  the  question."  The 
soundness  of  this  rule  was  recognized  In  the 
case  of  Preston  t.  State,  115  Tenn.  343,  90 
8.  W.  856. 

In  State  y.  Baldwin,  36  Kan.  1,  12  Pac. 
318,  the  minute  entry  did  not  set  out  the 
form  of  oath  to  be  administered  to  the  trial 
Jury,  as  required  by  the  statute  of  that 
state.  On  appeal.  In  answer  to  the  insistence 
that  this  omission  was  fatal  to  the  Judg- 
ment of  the  lower  court,  in  the  conrse  of  Its 
opinion,  the  Supreme  Court  said:  "A  still 
more  conclusive  answer  on  this  point  is 
that  no  objection  was  made  to  the  form  of 
oath  when  it  was  administered,  or  any  time 
prior  to  its  presentment  in  this  court  If 
there  was  any  irregularity  in  this  respect,  it 
should,  and  probably  wonld,  have  been  ob- 
jected to  at  the  time  it  occurred.  It  Is  quite 
unlikely  that  there  was  any  departure  from 
the  form  of  oath  so  well  understood,  and 
which  is  in  universal  use  in  all  the  courts 
of  the  state ;  but,  if  the  form  of  the  oath  was 
defective,  the  attention  of  the  court  should 
have  been  called  to  it  at  the  time  the  oath 
was  taken,  so  that  it  might  have  been  cor- 
rected. A  party  cannot  sit  silently  by,  and 
take  the  chances  of  acquittal,  and,  subse- 
quently, when  convicted,  make  objections  to 
an  irregularity  in  the  form  of  the  oath." 

This  case  was  subsequently  taken  by  Bald- 
win, the  prisoner,  by  a  writ  of  error  to  the 


Supreme  Court  of  the  United  States,  where 
It  was  urged  that  the  Jurors  were  not  sworn 
according  to  the  form  of  oath  of  Kansas, 
and  that  the  prisoner,  in  effect,  had  been 
tried  by  an  unsworn  Jury,  and  that,  there- 
fore, the  Jury  was  not  a  legally  constituted 
tribunal,  so  that,  if  the  judgment  of  the 
Supreme  Court  of  Kansas  was  permitted  to 
stand,  the  prisoner  would  be  deprived  of  his 
life  without  due  process  of  law.  On  the 
hearing  of  the  case,  in  an  opinion  delivered 
by  Blatchford,  Justice,  and  reported  under 
the  title  of  Baldwin  v.  Kansas,  129  U.  S. 
52,  9  Sup.  Ct  193,  32  L.  Ed.  640,  the  reason- 
ing and  holding  of  the  Supreme  Court  of 
Kansas  on  this  question  were  approved. 
See,  also,  the  case  of  Smith  v.  State,  63  Oa. 
168. 

Oases  to  the  contrary  may  be  found;  but 
we  are  satisfied,  upon  examination,  it  will 
be  seen  that  they  rest  upon  statutes  peculiar 
to  the  states  in  which  they  originated.  We 
have  no  statute  in  this  state,  called  to  our 
attention,  which  requires  ns  to  reverse  a 
cause,  either  civil  or  criminal,  where  the 
merits  have  been  reached,  because  of  some 
Irregularity,  which  would  have  been  easily 
corrected  apon  the  attention  of  the  trial 
court  being  called  to  it,  but  presented  for 
the  first  time  on  appeal.  Objections  going 
only  to  such  irregularities  must  be  made 
in  the  trial  court,  and,  if  not,  they  will  be 
considered  as  waived  by  this  court 

Bass  V.  State,  6  Baxt  579,  which  seems 
to  announce  a  contrary  view,  was  overruled 
by  this  court  at  Nashville,  December  term, 
1906,  in  the  case  of  Arthur  Pearbon  v.  State, 
from  Wayne  county  (not  reported). 

There  is  no  error  in  the  record,  and  the 
Judgment  of  the  .circuit  court  la  therefore  af- 
firmed. 
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WHEAT  et  al.  t.  OOMMONWEIALTH. 

(Court  of  Appeals  of  Kentucky.     April  20, 
1909.) 

1.  HouiciDB  (S  255*)— Manblaughteb— Evi- 

DENOB. 

Evidence  held  to  justify  a  conviction  for 
voluntary  manslaughter,  notwithstanding  the 
evidence  of  accused. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent.  Dig.  §  540;    Dec.  Dig.  {  255.*] 

2.  Homicide     (§     169*)— Evidence— A dmissi- 

BII.tTT. 

Where,  on  a  trial  for  homicide,  the  evidence 
showed  that  the  difficulty  began  after  decedent 
had  reprimanded  accused  hy  stating  to  him  that 
he  oupht  not  to  behave  in  the  way  he  did,  evi- 
dence that  15  or  30  minutes  before  accused  made 
an  indecent  exposure  of  his  person  was  compe- 
tent to  explain  the  circumstances  inducing  de- 
cedpnt  to  reprimand  accused. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent.  Dig.  $  343 ;    Dec.  Dig.  S  169.*] 

3.  Homicide  (S  122*)— Defense  of  Anotheb. 

A  person  attempting  to  excuse  his  Icilling 
of  one  on  the  ground  that  it  was  done  in  defense 
of  a  third  person  must  show  that  the  third  pei^' 
son_  was  without  blame,  and  was  in  snob  a 
position  that  the  law  would  have  excused  him  if 
he  had  done  the  Icilling. 

TBd.  Note.— For  other  cases,  see  Hcfmidde, 
Cent.  Dig.  JJ  177-181 ;   Dee.  Dig.  §  122.*] 

4.  Cbiminal   Law    ({   822»)— Instbuctiowb— 

CONSTBDCnON. 

The  instructions  must  be  considered  as  a 
whole,  and,  when  they  present  the  entire  law 
of  the  case  when  so  considered,  they  are  suffi- 
cient. 

fEd.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  t  1990;    Dec.  Dig.  S  822.*] 

Appeal  from  Circuit  Court,  Boyle  County. 

"Not  to  be  officially  reported." 

Thomas  Wheat  and  another  were  convicted 
of  voluntary  manslaughter,  and  they  appeal. 
Affirmed. 

Jno.  W.  Rawlings  and  Robt  Harding,  for 
appellants.  Jas.  Breathitt,  Atty.  Gen.,  and 
Tom  B.  McGregor,  Asst  Atty.  Gen.,  for  the 
Commonwealth. 

CARROLL,  J.  Thomas  and  Sam  Wheat, 
the  appellants,  under  an  Indictment  charging 
them  with  the  murder  of  Rolla  Davis,  were 
convicted  of  voluntary  manslaughter  and 
their  punishment  fixed  at  confinement  In  the 
penitentiary  for  a  term  of  11  years.  They, 
ask  a  reversal  upon  the  ground  that  the  court 
erred  in  the  admission  of  evidence  and  In 
giving  instructions. 

Briefly,  the  facts  are  these:  TOm  Wheat 
and  Rolla  Davis  were  bystanders  at  a  game 
of  baseball  In  progress  at  PerryvlUe,  Ky. 
Sam  Wheat,  a  brother  of  Tom,  was  playing 
second  base.  Tom  Wheat  was  very  drunk 
and  disorderly,  and  Davis,  who  was  standing 
near  the  home  base,  said  to  him:  "You 
ought  not  to  behave  in  this  way.  You  have 
bad  better  raising."  And  thereupon  Tom 
said  to  Davis:  "You  are  a  G —  d —  coward- 
ly s —  o—  b—  If  you  don't  hit  me."  When 
tills  most  offensive  of  epithets  was  applied 
to  Davis,  he  struck  Tom  in  the  face  with  his 


open  hand  or  fist,  and  continued  to  strike  or 
attempt  to  strike  Tom  as  he  backed  away 
from  him.  This  altercation  only  lasted  a 
few  minutes,  as  the  combatants  either  quit 
quarreling  and  fighting  or  were  separated. 
While  this  quarrel  was  in  progress,  Sam 
Wheat  left  the  second  base  where  he  was 
stationed,  and  came  near  the  place  where 
Tom  and  Davis  were^  but  did  not  take  any 
part  in  the  affray  at  that  time.  Soon  after 
this  Tom  Wheat  again  approached  Davis, 
who  was  near  the  home  base,  and  renewed 
the  trouble  by  making  some  remark  to  Davis 
and  striking  him  in  the  face.  When  he 
struck  Davis  in  the  face,  Davis  bit  him,  and 
probably  knocked  him  down — at  any  rate, 
Tom  backed  or  ran  out  in  the  diamond. 
Davis  following  him,  striking  or  attempting 
to  strike  him  with  his  hand  or  fist  When 
they  had  gone  In  this  way  some  60  or  TO 
feet  from  the  home  base,  Tom  retreating  and 
Davis  following  him,  Sam  Wheat  left  the 
second  base  with  a  bat  In  his  band  and 
started  towards  them.  From  this  point  on 
there  Is  marked  conflict  In  the  testimony. 
The  witnesses  for  the  commonwealth  say 
that,  when  Sam  left  his  base,  some  one  in 
the  crowd  hallooed  to  Davis  "to  look  out, 
Sam  was  coming,"  and  that,  when  Davis 
looked  around  to  see  where  Sam  was,  Tom 
Wheat,  who  had  a  baseball  bat  In  his  hand, 
struck  him  on  the  head  with  it,  and  knock- 
ed him  down,  and  while  he  was  down  on  his 
knees  and  elbows  Sam  came  up  and  hit  him 
an  awful  blow  on  the  head  with  the  bat  that 
he  had  In  bis  hand,  and  that  Tom  told  Sam 
to  kUl  him.  On  the  other  band,  Sam  Wheat 
and  the  witnesses  in  his  behalf  testify  that 
Tom  did  not  bit  Davis  with  a  bat  or  have  a 
bat  in  his  hand  at  all  until  after  Sam  had 
struck  Davis.  They  further  testify  that  Da- 
vis bad  an  open  knife  In  his  hand,  and  was 
standing  up  in  the  act  of  cutting  or  striking 
Tom  with  the  knife  when  Sam  hit  him  with 
the  bat  Sam  states  that  he  struck  Davis 
with  the  bat  in  order  to  prevent  lilm  from 
cutting  or  stabbing  his  brother.  All  of  the 
witnesses  agree  that  Davis  had  a  knife  In 
his  hand,  but  there  is  difference  of  opinion 
as  to  when  he  took  it  out  of  his  pocket,  and 
whether  or  not  it  was  open.  Looking  at  the 
testimony  from  the  standpoint  of  the  com- 
monwealth, the  difliculty  was  provoked  and 
commenced  by  the  conduct  of  Tom  Wheat, 
and  the  striking  of  Davis  by  Sam  was  inex- 
cusable. On  the  other  hand,  if  the  testimony 
of  the  Wheats  and  In  their  behalf  Is  true, 
Tom  Wheat  did  not  strike  Davis  with  a  Imt, 
and  Sam  only  struck  him  in  an  effort  to  save 
the  life  of  his  brother.  It  is  not,  however, 
necessary  tnat  we  should  undertake  to  ex- 
plain or  reconcile  this  conflicting  evidence. 
That  was  a  matter  entirely  for  the  Jury. 
They  had  the  right  to  believe  the  story  of 
the  fight  as  told  by  the  witnesses  for  the 
commonwealth,  or  the  story  as  told  by  the 


•For  other  eases  see  same  topic  and  section  NUMBER  In  Dec  *  Am.  Digs.  U07  to  date.  It  Reporter  Indexes 
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witnesses  In  behalf  of  appellants.  As  they 
found  the  appellants  guilty,  it  is  evident 
that  they  accepted  as  true  the  testimony  for 
the  commonwealth  in  preference  to  that  of- 
fered in  behalf  of  the  accused.  There  is  no 
insistence  that  there  is  not  sufficient  evidence 
to  support  the  verdict;  and  so,  if  no  error 
of  law  was  committed,  the  finding  of  the  Ju- 
ry must  be  approved. 

Witnesses  for  the  commonwealth  were  in- 
troduced who  testified  that  some  15  or  30 
minutes  before  Davis  said:    'Tou  ought  not 
to  behave  in  this  way.     You  have  had  bet- 
ter raising."     Tom  had  exposed  his  person 
in  the  presence  of  the  crowd,  among  which 
were  several  ladies.    This  evidence  was  in- 
troduced over   the  objection   of  appellants, 
who  Insist  that  it  had  no  connection  with 
the  difficulty,  and  its  admission  was  preju- 
dicial error.     In  our  opinion  the  argument 
against   the   admission   of   this   evidence   is 
not  well  taken.     It  was  the  drunken  disor- 
derly conduct  of  Tom  Wheat  that  brought  on 
the  difficulty,  and  caused  Davis  to  make  the 
appropriate  remark  that  was  the  commence- 
ment of  It.     The  observation  of  Davis  was 
not  offensive  or  calculated  to  provoke  a  diffi- 
culty, but  was  evidently  induced  by  the  bad 
conduct  and  misbehavior  of  Tom  Wheat,  and 
a  desire  on  the  part  of  Davis  to  prevail  on 
him  to  act  in  a  decent  and  becoming  man- 
ner.   Considering  the  previous  misconduct  of 
Tom,  it  was  an  appropriate  reprimand ;   and, 
as  it  appears  to  have  been  the  first  words 
spoken  between  them,  it  was  entirely  com- 
petent to  permit  the  commonwealth  to  show 
why  Davis  made  the  remark.    If  Tom  had 
not  lieen  guilty  of  any  previous  misconduct, 
the  criticism  of  Davis  was  uncalled  for  and 
unnecessary,  and  might  be  said  to  have  been 
sufficient  to   anger  or  provoke  Tom.     But, 
when  explained  by  the  causes  that  brought 
it  forth,  the  remark  could  not  be  construed 
in  any  other  way  than  as  a  friendly  admonl- 
tion  to  Tom  to  behave  himself.    The  indecent 
acts  of  Tom  were  so  closely  connected  with 
the  difficulty  and  had  so  much  to  do  with 
bringing  it  about  that  it  was  proper  to  per- 
mit the   commonwealth  to  explain  the  cir- 
cumstances that  induced  Davis  to  make  the 
remark  that  seems  to  have  been  the  begin- 
ning of  the  trouble. 

It  is  Insisted  in  behalf  of  Sam  Wheat  that, 
as  his  entire  defense  was  rested  upon  the 
proposition  that  he  had  the  right  to  strike 
Davis  to  prevent  him  from  killing  or  doing 
his  brother  great  bodily  harm,  the  trial  court 
did  not  give  an  instruction  that  fairly  pre- 
sented this  phase  of  the  case  to  the  Jury. 
The  court  Instructed  the  Jury,  in  substance, 
that  if  they  believed  from  the  evidence  that, 
at  the  time  the  defendants  or  either  of  them 
strock  and  killed  Davis,  they  or  either  of 
them  had  reasonable  ground  to  believe  that 
tlte  one  or  the  botta  were  then  and  there  tn 


danger  of  death  or  the  infliction  of  great 
bodily  harm  at  the  bands  of  Davis,  and  that 
it  was  necessary  or  believed  by  the  defend- 
ants or  either  of  them  In  the  exercise  of  a 
reasonable  judgment  to  be  necessary  to  strike 
and  kill  Davis  in  order  to  avert  the  dan- 
ger, real  or  apparent,  they  should  find  them 
not  guilty.  This  view  of  the  law  was  quali- 
fied by  the  further  statement  that  if  the  Jury 
l)elieved  beyond  a  reasonable  doubt  that  the 
defendants,  one  or  both  of  them,  when  nei- 
ther was  in  danger  or  apparent  danger  of 
death  or  great  bodily  harm,  began  the  diffi- 
culty by  coming  on  to  or  near  to  Davis  with 
a  bat  or  bats,  and  striking  him,  or  making 
demonstrations  to  do  so,  they  could  not  be  ex- 
cused on  the  ground  of  self-defense.  They 
were  further  told  that  either  of  the  defend- 
ants had  the  right  to  act  for  the  other  at 
any  period  of  the  difficulty  if  such  other 
would  be  Justified  in  doing  such  act  or  acts; 
but  that  anything  done  by  one  for  and  on  be- 
half of  the  other  was  done  at  his  peril  in 
the  sense  that  what  he  did  must  have  been 
excusable  if  done  by  the  one  for  whom  he- 
acted.  The  law  is  that,  when  a  person  at- 
tempts to  excuse  his  act  upon  the  ground 
that  it  was  done  in  the  defense  of  another, 
that  other  must  himself  be  without  blame ; 
or,  to  put  it  in  another  way,  be  in  such  a  po- 
sition that  the  law  would  excuse  him  if  he 
had  done  in  his  own  behalf  what  the  other 
did  for  him.  The  act  of  the  intermeddler  will 
be  Judged  by  the  same  rule  that  would  be 
applied  to  the  party  in  whose  defense  he 
acts,  or  to  whose  aid  he  comes.  If  the  party 
to  whose  assistance  the  intermeddler  comes 
would  himself  be  excusable  or  Justifiable  at 
the  time  in  taking  the  life  of  his  assailant, 
then  the  third  party  will  also  be  excusable 
and  Justifiable  ;  otherwise,  not.  The  instruc- 
tions submitted  this  phase  of  the  law  in  such 
a  manner  that  the  Jury  could  not  well  have 
misunderstood  it  If  the  Jury  had  believed 
from  the  evidence  that  Tom  Wheat's  life  was 
in  daager  at  the  time  Sam  struck  Davis,  they 
could  not  do  otherwise  than  have  acquitted' 
Sam  under  the  instructions  given.  The  crit- 
iclsm  of  instruction  No.  2  would  be  well  tak- 
en if  that  instruction  must  be  considered' 
alone  and  apart  from  the  others  given ;  but, 
reading  it  in  connection  with  and  as  a  part 
of  the  other  instructions,  which  presented  the 
theory  of  the  defense,  it  is  not  open  to  the 
objections  urged  against  it  It  is  not  practi- 
cable or  necessary  that  each  instruction 
should  l>e  complete  in  itself  or  contain  the 
whole  law  of  the  case  applicable  to  the 
phases  that  it  treats  of.  The  Instructions 
are  to  be  considered  as  a  whole;  and  if, 
when  so  considered,  they  present  the  entire- 
law  of  the  case,  it  will  be  sufficient 

Perceiving  no  error  to  the  substantial  prej- 
udice of  the  accused,  the  Judgment  la  af- 
firmed. 
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IjOUISVILMJ  RT.  CO.  y.  KUPPER. 

(Court  of  Appeals  of  Kentucky.    April  20, 
1909.) 

1.  Carbiers  (f  283*)— Cabbiaob  of  Passek- 

GERS— PiSPOBUANCE  or  CONTBACT  OF  ntAKS- 
POBTATION. 

A  carrier  is  liable  for  the  acts  of  the  serv- 
ant in  charge  of  or  having  control  over  the  pas- 
sengers, amounting  to  a  breach  of  the  duty  of 
transporting  the  passengers  safely. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent.  Dig.  §§  1119-1124,  1140,  1141;  Dec.  Dig. 
i  283.*] 

2.  Carriers    (8    283*)— Personal   In-tdries— 
Assaults  by  EmplotS. 

Plaintiff,  a  passenger  on  defendant's  street 
car,  was  knocked  from  the  car  by  the  conduct- 
or, the  assault  being  continued  in  the  street, 
and  on  the  approach  of  an  officer  the  conduct- 
or directed  him  to  arrest  plaintiff,  which  he  did. 
Held,  that  the  whole  affair  was  but  a  single 
transaction,  and  that  defendant  was  liable  for 
both  the  assault  and  the  arrest  if  unlawful,  and 
it  was  not  error  to  omit  from  the  instructions 
the  question  whether  or  not  the  conductor  was 
acting  within  the  scope  of  his  employment  at 
the  time  he  directed  the  arrest. 

[Ed.  Note.— For  other  cases,  see  Carriers,  Dec 
Dig.  {  283.*] 

Appeal  from  Circnlt  Court,  Jefferson  Conn- 
ty,  Common  Pleas  Branch,  Second  Division. 

"Not  to  be  offlclaily  reported." 

Action  by  Henry  L.  Kupper  against  the 
Louisville  Railway  Company.  Judgment  for 
plaintiff,  and  defendant  appeals.    Affirmed. 

Falrlelgh,  Straus  &  Falrleigh  and  Howard 
B.  Lee,  for  a^tellant  Edwards,  Ogden  & 
Peak,  for  appellee. 

CLAY,  0.  Plaintiff,  Henry  U  Kupper,  In- 
stituted thlis  action  against  defendant  Lonls- 
Tllle  Railway  Company  to  recover  damages 
for  an  unlawful  assault  alleged  to  have  been 
committed  by  defendant's  conductor,  and 
for  a  false  arrest  alleged  to  have  been 
brought  about  by  defendant's  conductor. 
The  Jury  returned  a  verdict  in  favor  of 
plaintiff  in  the  sum  of  |250,  and  the  defend- 
ant appeals. 

It  appears  from  the  record  that*  while 
plaintiff  was  a  passenger  on  defendant's 
«ar  on  Fifteenth  street,  in  the  city  of  Louis- 
ville, a  discussion  arose  between  him  and 
the  defendant's  conductor  as  to  whether  or 
Dot  he  had  spit  on  the  floor  of  the  car  or 
through  a  crack  in  the  floor  onto  the  street 
This  discussion  ended  a  few  moments  prior 
to  the  time  that  the  assault  took  place. 
Just  before  the  car  approached  Maple  street, 
where  the  assault  and  arrest  occurred,  plain- 
tiff asked  of  one  Mr.  Phillips,  who  was  a 
passenger  on  the  car,  the  question;  "Is  that 
your  dog?"  When  this  question  was  asked, 
the  conductor  began  to  look  for  the  dog. 
As  a  matter  of  fact  there  was.  no  dog  on 
the  car,  and  the  passengers,  entering  into 
the  Joke,  began  to  laugh  at  the  conductor. 
This  remark  was  evidently  made  for  the 
purpose  of  teasing  the  conductor.  The  lat- 
ter became  Incensed.    According  to  the  tes- 


timony for  plaintiff,  the  conductor  struck 
him  in  the  face  while  he  was  standing  on 
the  steps,  with  his  hand  upon  the  railing. 
In  falling  plaintiff  dragged  the  conductor 
from  the  platform  into  the  street  There 
the  fight  was  continued,  several  blows  be- 
ing struck  on  each  side.  While  the  fight 
was  in  progress,  a  police  officer  who  was 
on  the  car  came  out  When  he  reached  the 
plaintiff  and  the  conductor,  the  latter  direct- 
ed him  to  arrest  plaintiff  upon  the  ground 
that  he  was  drunk.  According  to  the  tes- 
timony for  the  defendant  the  plaintiff  first 

I  assaulted  the  conductor,  and  plaintiff  was 

I  arrested  merely  because  he  was  engaged  in 
a  difficulty,  and  not  because  of  any  direc- 

'■  tion  given  by  the  conductor. 

I  The  only  error  complained  of  is  the  giv- 
ing of  the  following  Instruction:  "(2)  I  fur- 
ther instruct  you,  gentlemen  of  the  Jury, 
that  if  you  believe  from  the  evidence  that 
the  plaintiff,  Kupper,  was  arrested  by  the 
police  officer  for  disorderly  conduct  and 
such  arrest  was  made  by  the  police  officer 
by  reason  or  as  a  result  of  the  representa- 
tions and  at  the  demand  of  the  conductor 
of  the  car,  and  would  not  have  been  made 
by  him  but  for  such  representations  and 
demand  by  the  conductor,  and  was  not  made 
by  the  police  officer  in  the  line  of  his  duty 
and  upon  the  information  which  he  had 
other  than  the  information  and  the  demand 
of  the  conductor,  and  If  you  farther  believe 
from  the  evidence  that  there  was  no  rea- 
sonable ground  for  the  officer  to  believe  at 
the  time  that  the  plaintiff  was  guilty  of  dis- 
orderly conduct  or  violation  of  the  law,  then 
the  law  of  the  case  is  for  the  plaintiff  as 
to  the  false  arrest  and  you  should  so  find." 
There  was  evidence  to  the  effect  that  plain- 
tiff Intended  to  get  off  the  car  at  the  point 
where  he  was  assaulted  by  the  conductor, 
and,  as  the  direction  given  to  the  policeman 
to  arrest  him  was  given  by  the  conductor 
after  plaintiff  was  off  the  car,  it  is  insisted 
that  plaintiff  was  no  longer  a  passenger,  and 
defendant  cannot  be  held  responsible. 

In  the  case  of  Wise  v.  Covington  &  Cin- 
cinnati Street  Ry.  Co.,  91  Ky.  637,  id  S.  W. 
351,  the  rule  is  thus  stated:  "If  be  was 
compelled  or  was  Justified  In  leaving  the 
car  on  account  of  the  abuse  of  the  driver, 
and  the  driver  followed  him,  continuing  the 
abuse,  or  for  the  purpose  of  beating  him,  it 
must  all  be  regarded  as  one  continuous 
wrong,  and  the  company  is  as  much  liable 
as  if  the  beating  took  place  on  Its  car.  It 
is  the  duty  of  the  driver  to  protect  the  pas- 
senger from  insult  and  harm,  unless  the  pas- 
senger Is  himself  the  aggressor,  and  when 
he  insults  the  passenger,  and  then  at  once 
pursues  him  and  beats  him,  returning  again 
to  his  car,  It  is  all  one  tort  and  cannot  be 
so  separated  by  the  acts  done  as  to  relieve 
the  company  from  liability."  It  Is  also  well 
settled   that  an   act  which  amounts   to   a 
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breach  of  doty  on  the  part  of  a  carrier 
towards  a  paaaenger,  whether  an  assault, 
false  arrest,  Insult,  or  abusive  language,  etc., 
makes  the  carrier  liable  for  the  acts  per- 
formed by  the  servant  who  la  placed  In 
charge  of  or  has  control  over  the  passengers. 
The  law  makes  no  distinction  In  the  kind 
or  character  of  the  wrong  done  If  such 
wrong  amounts  to  a  breach  of  the  under- 
taking to  transport  the  passenger  safely. 
Mulligan  V.  Railroad  Co.,  129  N.  Y.  606,  29 
N.  H.  952.  14  L.  R.  A-  791,  26  Am.  St  Rep. 
S39;  Lafitte  v.  Railway  Co.,  43  La.  Ann.  S4, 
8  South.  TOl,  12  L.  R.  A.  837;  Stewart  T. 
Railway  Co.,  90  N.  Y.  588,  43  Am.  Rep.  185. 
It  Is  Insisted,  however,  for  defendant  that, 
while  the  rule  stated  applies  to  assaults 
where  the  assault  is  begun  on  the  car  and 
continued  after  the  passenger  leaves  it,  it 
is  not  applicable  to  a  case  of  this  kind, 
where  the  direction  to  make  the  arrest  was 
made  after  the  passenger  ceased  to  be  a 
passenger.  The  evidence  in  this  case  shows 
that  plaintier  was  a  passenger  when  the  as- 
sault was  first  committed.  The  tort  was 
then  begun.  The  fight  between  the  plaintiff 
and  the  conductor  was  continued  on  the 
street.  It  lasted  but  for  a  short  time. 
'When  the  officer  approached,  the  direction 
to  make  the  arrest  was  given.  The  conduct- 
or then  returned  to  his  car,  and  the  plaintiff 
was  arrested.  He  was  tried  the  next  day 
in  the  police  court,  and  discharged.  It  Is 
manifest  that  the  whole  affair  of  the  assault 
and  arrest  was  but  one  single  transaction. 
We  are  imable  to  see  upon  what  reasoning 
It  can  be  said  that  the  plaintiff  was  a  pas- 
Ufnger  while  the  assault  was  going  on,  and 
not  a  passenger  when  the  direction  to  arrest 
him  was  given  by  the  conductor.  If,  as  the 
plaintlfTs  evidence  tended  to  prove,  he  was 
unlawfully  assaulted  and  knocked  from  the 
car,  and  the  assault  was  continued,  and  the 
order  to  make  the  arrest  was  immediately 
given,  the  company  was  liable  both  for  the 
unlawful  assault  and  for  the  unlawful  ar- 
rest; and  it  was  not  error  to  omit  from  the 
instructions  the  question  whether  or  not 
the  conductor  was  acting  at  the  time  within 
the  scope  of  his  employment 

Finding  no  error  in  the  record  prejudicial 
to  the  substantial  rights  of  appellant,  the 
Judgment  la  affirmed. 


NBWBUi  T.  BUSNSIDB  BANKING  CO. 

(Court  of  Appeals  of  Kentucky.    April  23, 
1909.) 

1  EnoFPEL   (f    88*)— Deed— SuBSBQUBKrLT 

ACQVIBED  PBOPEBTT. 

A  deed,  conveying  with  general  warranty 
land  which  the  crantor  does  not  own,  passes  the 
land  by  estoppel  on  the  grantor  subseqnently  a» 
qnirlng  title  thereto. 

[Ed.   Note.— For  other  cases,   see   Estoppel, 
Cent  Dig.  H  99-107:    Dec.  Dig.  f  88.*] 


dI; 


2.  Estoppel    (8    12*)— Deei>— Subsequkstlt 

AOQUIBED   PBOPEBTT. 

Estoppels  are  not  favored,  and  a  deed  will 
never  be  construed  to  operate  by  way  of  es- 
toppel beyond  the  clear  meaning  of  the  words 
used. 

Ed.  Note.— For  other  cases,  see  Eistoppel,  Dec 
g.  i  12.*] 

8.  ESTOPPEI.  (f  47*) — MOBTOAOE— PBOPEBTT 
CONVBTBD— SUBSEQUENTLT  ACQUIBED  PBOP- 
EBTT. 

A  mortgage  conveyed  property  described  as 
"one-eighth  undivided  interest  in  the  estate  of" 
decedent,  consisting  of  a  farm  containing  270 
acres.  One-half  of  the  farm  belonged  to  the 
estate  of  decedent  and  one-half  belonged  to  the 
mortgagor's  uncle,  who  subsequently  died,  leav- 
ing a  will  devising  the  land,  so  that  the  mort- 
gagor received  another  one-eighth  of  an  undivid- 
ed half  of  the  farm.  Held,  that  the  mortgage, 
though  containing  a  general  warranty,  conveyed 
only  the  interest  which  the  mortgagor  had  in 
the  land  at  the  time  of  the  execution  of  the 
mortgage,  and  did  not  pass  the  interest  receiv- 
ed under  his  uncle's  will. 

l£!d.  Note.— For  other  cases,  see  EUtoppel,  Dec 
Dig.  i  47.*] 

Appeal  from  Circuit  Court,  Pulaski  County. 

"Not  to  be  officially  reported." 

Action  by  the  Burnside  Banking  Compa- 
ny against  S.  D.  Newell.  From  a  Judgment 
for  plaintiff,  defendant  appeals.  Reversed 
and  remanded. 

Yhrgll  P.  Smith,  for  appellant  O.  H.  Wad- 
dle &  Bon,  for  appellee. 


HOBSON,  J.  On  June  SO,  1903,  S.  D. 
Newell  had  overdrawn  his  account  with  the 
Burnside  Banking  Company  In  the  sum  of 
$3,000,  and  to  cover  the  overdraft  be  exe- 
cuted to  It  a  note  and  a  mortgage  to  secure 
the  note.  He  was  a  son  of  John  B.  Newell. 
The  mortgage  thus  described  the  property 
conveyed  as  far  as  it  is  here  material:  "Al- 
so (%)  one-eighth  undivided  interest  In  the 
estate  of  John  B.  Newell,  deceased,  consist- 
ing of  one  farm  with  improvements  there- 
on, said  to  contain  270  acres,  more  or  less, 
lying  on  the  waters  of  the  Cumberland  and 
South  Fork  rivers  near  Burnside,  Ky.  For 
a  further  description  see  records  of  coun- 
ty clerk's  office,  Somerset,  Ky."  The  farm 
of  270  acres  belonged  one-half  to  John  B. 
Newell  and  one-half  to  Samuel  Newell,  who 
was  his  bachelor  brother.  This  was  known 
to  both  the  parties  when  the  mortgage  was 
executed.  After  the  mortgage  was  made 
Samuel  Newell  died,  leaving  a  will  by  which 
he  devised  to  his  brother's  children  his  half 
of  the  farm,  so  that  at  the  date  of  the  mort- 
gage S.  D.  Newell  owned  an  undivided  one- 
eighth  of  one-half  of  the  land,  and  after  It 
was  executed  and  before  Uie  suit  was 
brought  be  received  under  his  uncle's  will 
another  eighth  of  an  undivided  one-half  of 
the  land.  The  bank  insists  that,  as  the 
mortgage  contained  a  general  warranty,  the 
interest  which  S.  D.  Newell  received  under 
his  uncle's  will  passed  to  it  by  reason  of 
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the  warranty.  Tbe  circuit  court  so  held, 
aod  S.  D.  Newell  appeals. 

There  are  numerous  cases  holding  that, 
U  a  man  conveys  with  general  warranty 
that  which  he  does  not  then  own,  but  8ut>- 
sequently  acquires,  the  after-acquired  title 
will  pass  to  bis  vendee  by  estoppel.  See 
Perkins  v.  Coleman,  90  Ky.  Cll,  14  S.  W. 
640.  But  the  deed  in  this  case  does  not 
convey  an  undivided  one-eighth  of  the  tract 
of  land.  The  language  is  "one-eighth  un- 
divided interest  in  the  estate  of  John  B. 
Xewell,  deceased,  consisting  of  one  farm 
with  Improvements  thereon,  said  to  contain 
270  acres,  more  or  less  "  The  thing  that  is 
conveyed  Is  S.  D.  Newell's  undivided  in- 
terest in  the  estate  of  John  B.  Newell,  de- 
ceased, in  the  farm.  The  deed  purports  to 
convey,  not  an  undivided  one-eighth  of  the 
farm,  but  an  undivided  one^eighth  of  the 
estate  of  John  B.  Newell  in  it.  It  is  mani- 
fest from  tbe  language  of  the  deed  that  the 
parties  had  in  mind  only  the  interest  in  the 
land  which  S.  D.  Newell  had  inherited  from 
his  father.  Tbe  deed  does  not  purport  to 
convey  any  other  interest.  The  warranty 
only  refers  to  the  Interest  conveyed.  It  does 
not  enlarge  tbe  operation  of  the  granting 
clause.  The  deed  does  not  refer  to  any  in- 
terest in  the  land  owned  by  Samuel  Newell, 
or  to  be  received  by  S.  D.  Newell  from  him. 
To  make  this  deed  cover  anything  more 
than  one-eighth  of  the  estate  of  John  B. 
Newell  in  the  land  would  be  to  extend  its 
terms  beyond  their  fair  meaning.  Estoppels 
are  not  favored,  and  a  deed  will  never  be 
construed  to  operate  by  way  of  estoppel  be- 
yond tbe  clear  meaning  of  the  words  used. 
If  the  parties  had  contemplated  a  convey- 
ance of  an  undivided  one-eighth  of  the  land, 
there  was  no  need  to  insert  in  the  deed  tbe 
words  "the  estate  of  John  B.  Newell,  de- 
ceased." To  hold  that  this  deed  covers  any- 
thing more  than  S.  D.  Newell's  interest  in 
his  father's  estate  in  the  land  would  be  to 
reject  these  words  entirely  from  the  deed, 
and  make  it  read  as  though  they  were  not 
in  it  We  therefore  conclude  that  the  deed 
only  covers  tbe  one-eighth  interest  in  the 
land  which  S.  D.  Newell  inherited  from  his 
father. 

Judgment  reversed,  and  cause  remanded 
for  a  Judgment  as  above  indicated. 


CAMDEN   INTERSTATE  BY.  CO.  v.  LES- 
TER. 


(Coart  ot  Appeals  of  Kentucky. 
1909.) 


April  20, 


1.   BELkASS    (I    56*)— iNJtTBllES    TO    SKEVAKT— 

Bus  DEN  OF  Proof. 

Id  an  action  by  an  injured  servant  on  a 
contract,  whereby  defendant  master,  in  consid- 
eration of  a  release  from  liability,  agreed  to  pay 
him  a  stated  sum  daily  antil  defendant's  phy- 
sician certified  that  he  was  able  to  resume  work, 
tbe  burden   of  showing  that   the  certificate,  if 


given,  was  falsely  or  trandulently  made,  was  on 
plaintiff. 

[Ed.  Note.— Per  other  cases,  see  Release,  Cent. 
Dig.  §{  94-100;    Dec.  Dig.  {  55.*] 

2.  Release  (J  56*)— Injuries  to   Servaht— 

EIVIDENCE. 

In  an  action  by  an  injured  serrant  on  a 
contract,  whereby  defendant  master  in  consid- 
eration of  a  release  agreed  to  pay  him  a  stat- 
ed sum  daily  until  defendant's  physician  certi- 
fied that  he  was  able  to  resume  work,  evidence 
as  to  the  extent  of  plaintiff's  injuries  and  of  bis 
condition  when  the  certificate  was  alleged  by 
defendant  to  have  been  given  was  admissible  on 
the  issue  as  to  whether  the  certificate  was  false- 
ly or  fraudulently  made. 

[Ed.  Note.— For  other  cases,  see  Release,  Dec. 
Dig.  {  56.*] 

3.  Trial    (S    61*)— Admissiow    in    CmEF    or 
Evidence  Proper  in  Rebuttal. 

Though  evidence  should  have  been  introduc- 
ed in  rebuttal,  its  introduction  in  chief  was  not 
error  where  it  did  not  prejudice  defendant's 
substantial  rights. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  i  147;    Dec.  Dig.  §  01.*] 

4.  Appeal  and  Error  (S  882*)— Invited  Bb- 

BOR. 

An  instruction,  though  erroneous,  is  not 
ground  for  reversal  where  identical  with  an  in- 
struction offered  by  tbe  complaining  party. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  §§  3591-3610;  Dec.  Dig.  | 
882.*] 

Appeal  from  Circuit  Court,  Boyd  County. 

"Not  to  X)e  officially  reported." 

Action  by  W.  L.  Lester  against  the  Cam- 
den Interstate  Railway  Company.  Judgment 
for  plaintiff,  and  defendant  appeals.  Af- 
firmed. 

Brown  &  Martin,  for  appellant  Dlnkle  & 
Prichard  and  Malin  &  Malin,  for  appellee. 


CLAY,  C.  Plaintiff  was  employed  by  tbe 
defendant  as  a  lineman.  His  duty  was  t<y 
climb  poles  and  string  electric  wires.  On 
July  24,  1801,  he  came  in  contact  with  one 
of  defendant's  wires,  and  was  thrown  to 
the  ground,  and  his  head,  back,  and  spine 
injured.  On  August  1,  1901,  he  entered  into 
a  contract  with  the  defendant  whereby  it 
agreed  to  pay  him  $2  per  day  for  all  work- 
ing days  until  Its  physician  certified  that  he 
was  able  to  resume  his  duties.  In  consider- 
ation thereof  the  plaintiff  agreed  to  release 
defendant  from  ail  claims  or  demands 
against  it  growing  out  of  the  injuries  which 
he  received.  The  defendant  carried  out  its 
agreement  by  paying  to  the  plaintiff  $2  for 
each  working  day  until  the  23d  day  of  Sep- 
tember, 1901,  when  it  ceased  to  pay,  claim- 
ing that  its  physician  had  certified  that 
plaintiff  was  able  to  resume  bis  work.  This 
action  was  instituted  on  December  23,  1904. 
Plaintiff  charged  in  his  petition  that  while 
an  employ^  of  defendant,  he  bad  been  In- 
jured by  its  negligence,  and  then  set  forth- 
the  contract  referred  to  above.  He  further 
stated  that  at  tbe  time  of  the  filing  of  the 
petition  he  was  not  and  had  not  theretofore- 
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been,  able  to  resume  his  duties;  that,  If  a 
certificate  to  the  effect  that  he  was  able  to 
resume  his  duties  had  been  made  by  de- 
fendant's physician,  the  same  was  false  and 
ontrae,  and  made  with  the  fraudulent  pur- 
pose of  preventing  plaintiff  from  receiving 
from  defendant  $2  per  day  during  the  time 
he  was  unable  to  resume  his  work  with  the 
defendant.  The  defendant  denied  that  the 
Injuries  were  caused  by  Its  negligence,  and 
admitted  the  execution  of  the  contract,  but 
denied  that  the  certificate  made  by  its  phy- 
sician was  false  or  untrue,  or  made  with  the 
purpose  or  attempt  to  prevent  plaintiff  from 
receiving  his  wages  from  the  company.  It 
also  denied  that  he  had  been  unable  to  re- 
sume his  duties,  and  pleaded  aflSrmatlvely 
that  on  the  23d  day  of  September.  1901,  Its 
physician  had  certified  that  plaintiff  was 
able  to  resume  his  duties,  and  that  between 
the  time  of  his  Injuries  and  the  time  of  mak- 
ing said  certificate  the  defendant  had  paid 
to  plaintiff  his  wages  of  |2  per  day  for  all 
working  days.  The  affirmative  allegations 
of  the  answer  were  denied  by  reply.  The 
trial  resnited  in  a  verdict  In  favor  of  plain- 
tiff In  the  sum  of  $615,  subject  to  a  credit 
of  $115,  and,  from  the  Judgment  based  there- 
on, this  appeal  Is  prosecuted. 

According  to  the  proof  of  plaintiff,  the 
latter,  at  the  time  defendant's  physician 
certified  that  he  was  able  to  resume  his  du- 
ties, was  as  a  matter  of  fact  unable  to  work, 
and  at  the  time  of  the  filing  of  the  suit  he 
was  still  unable  to  work.  No  certificate 
from  defendant's  physician  to  the  effect  that 
plaintiff  was  able  to  resume  his  duties  was 
introduced  In  evidence.  The  defendant's 
physician  testified  that  he  did  not  know 
whether  it  was  made  orally  or  in  writing. 
There  appears  in  the  record  a  letter  address- 
ed to  plaintiff  from  defendant's  general  man- 
ager, dated  September  17,  1901,  in  which  he 
stated  that  he  was  in  receipt  of  a  letter 
from  the  company's  physician  advising  him 
that  plaintiff  would  be  able  to  resume  his 
work  on  September  23d. 

In  support  of  his  case  the  plaintiff  offered 
In  chief  evidence  of  the  extent  of  his  in- 
juries and  of  his  condition  at  the  time  the 
certificate  is  said  to  have  been  made  to  the 
company.  It  is  insisted  by  defendant  that 
the  court  erred  in  admitting  this  evidence 
in  chief;  that,  under  his  contract,  the  plain- 
tiff was  entitled  to  be  paid  for  all  working 
days  until  the  company's  physician  certified 
that  he  was  able  to  resume  work ;  that  the 
only  Issues  to  be  decided  were  whether  or 
not  the  company  had  made 'the  payments 
until  the  physician  had  given  his  certificate, 
whether  a  certificate  was  made,  and  wheth- 
er this  certificate  was  false  or  fraudulent; 
that  the  burden  on  all  these  Issues  was  upon 
the  defendant  The  trial  court  admitted 
evidence  of  the  extent  of  plaintiffs  Injuries 
and  of  hla  condition,  with  the  admonition  to 
the  jury  that  It  was  admitted  only  for  the 


purpose  of  bearing  upon  the  issue  as  to 
whether  or  not  the  certificate  of  the  com- 
pany's physician  was  falsely  or  fraudulently 
made.  Under  these  circumstances,  the  evi- 
dence was  certainly  admissible.  Of  course, 
the  burden  of  showing  that  the  certificate, 
if  one  had  been  given,  was  falsely  or  fraud- 
ulently made,  was  upon  the  plaintiff.  Under 
the  circumstances  we  are  unable  to  see  how 
the  introduction  in  chief  of  the  evidence 
complained  of,  even  though  it  should  have 
been  introduced  in  rebuttal,  could  have  In 
the  least  prejudiced  the  substantial  rights 
of  the  defendant. 

It  Is  next  Insisted  that  the  court  erred  In 
giving  to  the  jury  the  following  Instruction: 
"The  court  Instructs  the  Jury'  that  they  shall 
find  for  plaintiff  |2  for  each  working  day 
from  August  1,  1901,  until  plaintiff  was  able 
to  resume  his  duties  with  defendant  com- 
pany, subject  to  a  credit  of  |116;  but  the 
finding  shall  not  exceed  the  sum  of  $2,000. 
But,  if  the  Jury  shall  believe  and  find  from 
the  evidence  that  Dr.  A.  H.  Moore  certified 
to  the  defendant  that  the  plaintiff  was  able 
to  resume  his  duties  to  it,  then  the  Jury  shall 
not  find  for  the  plaintiff  for  any  working 
days  after  Dr.  Moore  so  certified,  unless  they 
shall  believe  and  find  from  the  evidence  that 
the  said  Moore  in  so  certifying  was  guilty 
of  fraud  or  such  gross  mistake  as  necessarily 
Implied  bad  faith,  or  the  failure  to  exercise 
an  honest  Judgment."  The  defendant  con- 
tends that  this  instruction  Is  erroneous  In 
two  particulars:  First,  in  arbitrarily  fixing 
the  credit  to  which  was  entitled  at  $115; 
second,  in  allowing  a  recovery  In  case  of 
"such  t^oss  mistake  as  necessarily  Implied 
bad  faith,"  when  there  was  no  plea  of  mis- 
take. Upon  the  first  point  it  is  said  that 
from  July  24,  1901,  until  September  23, 
1901,  were  Included  62  days.  At  $2  per  day 
this  would  make  the  credit  $124.  It  will  be 
observed,  however,  that  the  contract  pro- 
vides for  $2  per  day  for  each  working  day. 
There  is  nothing  In  the  record  to  show  that 
Sundays  were  to  be  considered  working 
days.  Eliminating  the  Sundays,  the  amount 
of  the  credit  did  not  exceed  $115  allowed  in 
the  instruction  referred  to.  Even  if  it  had 
exceeded  that  amount  by  a  few  dollars,  the 
sum  involved  would  be  too  insignificant  to 
justify  a  reversal  of  this  case.  As  to  the 
second  point,  that  a  recovery  was  allowed 
for  "such  gross  mistake  as  necessarily  im- 
plied bad  faith"  without  a  plea  of  mistake. 
It  is  sufficient  to  say  that  the  language  em- 
ployed in  this  instruction  is  almost  identical 
with  the  language  of  an  instruction  offered 
by  counsel  for  defendant.  Even  if  the  in- 
struction be  erroneous  In  the  respect  referred 
to,  it  would  not  Justify  a  reversal  of  this 
case;  for  counsel  will  not  be  permitted  to 
lead  the  court  into  error,  and  then  secure 
a  reversal  for  the  very  error  which  they 
themselves  brought  about 

Judgment  affirmed. 
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HICE}  et  al.  r.  RICE. 

(Court  of  Appeals  of  Kentucky.     April  21, 
•  1909.) 

1.  Wills   (|  602*)— Constkuctiok  —  Estates 
Created^"Die  Without  Children." 

A  will  made  certain  devises  to  testator's 
two  sons,  and  provided  tiiat  if  eitiier  should  die 
without  legal  heirs  then  his  portion  should  gt> 
to  the  other,  or  his  children,  if  any,  and  that 
neither  should  have  power  to  sell  unless  the  pro- 
ceeds should  be  invested  In  other  real  estate. 
Ueld.  that  in  view  of  the  provision  for  sale  the 
phrase  '"if  either  should  die  without  children" 
referred  to  the  death  of  either  son  at  any  time 
before  or  after  testator's  death,  and  each  son 
took  a  defeasible  fee,  which  would  be  defeated 
by  the  death  of  the  devisee  at  any  time  with- 
out issue  then  living. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent. 
Dig.  §  1351 :   Dec.  Dig.  g  602.* 

For  other  definitions,  see  Words  and  Phrasea, 
vol.  3,  p.  2057.] 

2.  DOWEB     (I      18*)  —  IWTEBKSTS     SUBJCOT     TO 

DowEB— Defeasible  Fee  in  Land. 

The  interest  of  the  deceased  devisee  being 
a  defeasible  fee  which  the  issue  of  his  wife 
would  have  inherited  as  his  heir,  his  wife  was 
entitled  to  dower  therein. 

[Ed.  Note.— For  other  cases,  see  Dower,  Cent. 
Dig.  I  44;    Dec.  Dig.  S  13.*] 

Appeal  from  Circuit  Court,  Boyle  County; 

"To  be  officially  reported." 

Action  between  M.  B.  Rice  and  others  and 
J.  A.  Rice.  From  the  Judgment,  M.  B.  Rice 
and  others  appeal.  Affirmed  In  part,  rerers- 
ed  in  part,  and  remanded. 

Breckinridge  &  Breckinridge  and  Fox  & 
Jackson,  for  appellants.  Geo.  E.  Stone,  Rob- 
ert Harding,  and  C.  H.  Rodes,  for  appellee. 


NUNN,  J.  One  R.  B.  Rice  died  In  Boyle 
county,  Ky.,  the  place  of  his  residence,  leav- 
ing a  will  which  was  executed  in  1896.  He 
left  a  widow  and  two  children.  By  his  will 
he  made  provisions  for  the  settlement  of  bis 
debts  and  for  the  benefit  of  bis  wife,  which 
she  afterwards  renounced,  and  then  devised 
to  his  two  boys,  John  Andrew  and  James 
Howard  Rice,  certain  lands.  In  making 
these  bequests,  he  used  the  following  lan- 
guage: "I  will  to  my  son  John  Andrew  Rice 
the  east  end  of  my  land  with  general  bound- 
ary as  follows:  [Describing  it]  containing 
two  hundred  and  fifty  acres.  I  will  to  my 
son  Joe  Howard  Rice  the  balance  of  the 
Ephram  Smith  tract  of  land  containing  190 
acres  and  the  Bias  Smith  tract  of  144  acres. 
If  either  should  die  without  legal  heirs  then 
his  portion  shall  go  to  the  other,  or  his  chll- 
dreu  If  any.  Neither  shall  have  power  to 
sell  and  convey  except  the  proceeds  shall  be 
invested  In  other  real  estate."  These  sons 
married.  John  Andrew  is  alive  and  has  liv- 
ing children.  James  Howard  Is  dead.  He 
left  a  widow,  M.  B.  Rice,  one  of  the  appel- 
lants, but  left  no  children  surviving  him. 
James  Howard  Rice  became  Indebted  to  ap- 


pellant Qarr,  Scott  &  Co.,  and,  with  his  wife, 
executed  a  mortgage  to  this  company  to  se- 
cure the  payment  of  the  indebtedness,  and 
it  brought  this  action  to  enforce  its  mort- 
gage Hen.  N.  K.  Tunis,  the  administrator,  In- 
tervened by  a  pleading  and  sought  to  hav& 
the  190  and  144  acres  sold  for  the  purpose 
of  paying  the  debts  of  J.  H.  Rice.  Appellant 
M.  B.  Rice  sought  to  have  dower  allotted  to- 
her  In  the  land  referred  to.  John  Andrew 
Rice  presented  his  petition  and  was  made  a 
party  to  the  action,  in  which  he  claimed  tO' 
be  the  owner  in  fee  simple  of  the  land  by 
virtue  of  the  provisions  of  his  father's  will 
above  copied.  He  alleged  that  bis  brottaer, 
John  Howard,  took  the  land  under  his  fa- 
ther's will  and  died  without  issue  having 
been  bom.  The  lower  court  sustained  his 
contention. 

Appellants  contend:  That  James  Howard 
Rice  took  the  fee-simple  title  to  the  land  de- 
vised to  him;  that  the  words,  "If  either 
should  die  without  children"  referred  to  the 
death  of  either  in  the  lifetime  of  their  father, 
the  testator ;  that  he  outlived  his  father,  and 
therefore  took  the  absolute  title.  We  cannot 
agree  to  this  construction  of  the  will.  The 
testator  bad  reference  to  the  death  of  either 
taking  place  at  any  time,  either  before  or 
after  his  death.  This  Is  evident,  according 
to  the  sentence  Immediately  following  limit- 
ing their  right  to  sell  the  land  to  the  extent 
that  If  they  sold  It  they  were  required  to 
reinvest  the  proceeds  In  other  real  estate. 
The  will  speaks  from  the  date  of  the  death  of 
the  testator,  and  they  did  not  own  the  land 
or  have  any  power  to  sell  it  until  after  the 
death  of  their  father. 

In  the  case  of  Harvey  v.  Bell,  118  Ky.  512, 
81  S.  W.  671,  the  court  undertook  to  classify 
all  the  cases  with  reference  to  the  construc- 
tion of  wills.  The  will  under  construction 
In  the  case  at  bar  comes  under  the  fourth 
class  referred  to  In  that  opinion.  The  court 
In  that  case  said:  "On  the  other  hand,  where 
there  is  no  Intervening  estate,  and  no  other 
period  to  which  the  words  'dying  without 
Issue'  can  be  reasonably  referred,  they  are 
held.  In  the  absence  of  something  in  the  will 
evidencing  a  contrary  Intent,  to  create  a 
defeasible  fee  which  is  defeated  by  the  death 
of  the  devisee  at  any  time  without  issue  then 
living."  In  the  case  of  Smith  v.  Ballard, 
117  Ky.  179,  77  S.  W.  714,  the  language  con- 
strued was  as  follows:  "In  the  event  of  Loo 
Bell  Ballard's  death  without  bodily  Issue  then 
her  portion  of  my  estate  shall  be  equally  di- 
vided between  Martha  Hitt,"  etc.  In  con- 
struing this  clause  the  court  said:  "When  a 
devise  is  made  to  one  person  In  fee,  and  In 
case  of  his  death  to  another  in  fee,  courts  in- 
terpret the  devise  over  as  referring  only  to- 
death  in  the  testator's  lifetime.  The  courts 
were  led  to  so  interpret  such  devisee,  be- 
cause of  the  absurdity  of  speaking  of  the  one 
event  which  is  sure  to  occur  to  every  one 
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IMng  as  nncertalo  and  contingent.  2  Jar- 
man,  Wills,  c.  43.  The  rule  iB  different,  how- 
ever, when  the  death  of  the  testator  [evi- 
dently the  word  'devisee'  was  the  one  meant 
to  be  used  Instead  of  'testator']  Is  coupled 
with  other  circumstances  which  may  or  may 
not  take  place,  as,  for  Instance,  death  wlth- 
ODt  children.  In  such  case  the  devise  over 
takes  effect  according  to  ordinary  and  literal 
meaning  of  the  words,  'upon  death,'  under 
the  circumstances  Indicated,  at  any  time, 
whether  before  or  after  the  death  of  the  tes- 
tator. 2  Jarman,  Wills,  c.  49;  Sale  v. 
Cratchfleld,  8  Bush,  <>4U.  In  Thackston  v. 
Watson,  84  Ky.  206,  1  S.  W.  398,  the  same 
doctrine  is  recognized.  The  death  of  Lou 
Ballard  was  not  uncertain,  but  the  event  of 
her  death  'without  bodily  issue'  was  uncertain, 
for  It  might  occur  with  or  without  bodily  is- 
sue. So  under  the  plain  language  of  the  will, 
if  her  death  occurred  either  before  or  after 
the  death  of  the  testator,  then  the  estate  de- 
vised to  her  goes  to  the  persons  designated 
in  the  will." 

Under  these  authorities  the  court  proper- 
ly adjudged  that  John  Andrew  Rice  took  the 
land  under  bis  father's  will.  But  under  the 
(pinions  of  this  court  in  the  cases  of  North- 
cnt  T.  Whlpp,  12  B.  Mon.  65,  Fry  v.  Scott,  11 
e.  W.  426,  and  Webb  v.  Tmstees  of  First  Bap- 
tist Church,  90  Ky.  117,  13  S.  W.  362,  the 
court  wrongfully  adjudged  that  M.  B.  Rice, 
the  widow  of  John  Howard  Rice,  had  no 
dower  interest  in  the  land.  These  cases  ex- 
pressly determine  that  she  has  such  an  inter- 
est. In  the  case  of  Fry  v.  Scott,  supra,  the 
court,  after  quoting  the  statute  with  refer- 
ence to  dower,  said:  "In  Northcut  v.  Whlpp, 
12  B.  Mon.  65,  It  was  expressly  held  that  the 
widow  of  a  husband  who  had  a  defeasible 
fee  in  land  was  entitled  to  dower.  In  that 
case  the  question  was  fully  considered  and 
the  rule  laid  down,  which  has  since  been 
adhered  to,  that  in  all  oases  where  the  hus- 
band la  seised  of  such  an  estate  in  land  as 
that  the  issue  of  the  wife  may  Inherit,  if  any 
she  have,  as  heir  to  the  husband,  the  widow 
iB  dowable  out  of  such  estate."  Appellee's 
counsel  presents  a  strong  argument  and  asks 
that  the  court  overrule  the  decisions  referred 
to.  There  may  be  a  great  deal  said  upon 
either  side  of  the  question,  which  Is  a  very 
close  one;  but  the  c<mBtmctlon  of  the  stat- 
ute giving  the  widow.  In  such  cases,  a  dow- 
er interest,  was  established  by  this  court 
more  than  50  years  ago,  and  has  been  con- 
sistently followed  to  the  present  time.  There- 
fore we  decline  to  change  the  rule  of  con- 
struction. 

For  these  reasons,  the  Judgment  of  the 
lower  court  is  affirmed  as  to  appellants  Tu- 
nis, the  administrator,  and  Garr,  Scott  & 
Co.,  and  reversed  as  to  appellant  M.  B.  Rice, 
and  remanded  for  further  proceedings  consis- 
tMit  with  this  opinion. 


MBADB  V.  RATLIFF. 

(Court  of  Appeals  of  Kentucky.    April  21, 
1909.) 

1.  Chaufertt   ANn    Maintenance   (J   7*)  — 
Grants  of  Land  Held  Adversely. 

A  deed  conveying  land  held  adversely  Ig  not 
void  as  beings  within  the  champerty  statute,  but 
only  voidable  at  the  instance  of  the  parties  In 
adverse  possession,  and  one  claiming  under  a 
subsequent  deed  from  the  grantor  cannot  recov- 
er the  land  on  the  grouna  that  no  title  passed 
by  the  former  deed. 

[Ed.  Note.— For  other  cases,  see  Champerty 
and  Maintenance,  Cent  Dig.  8  54;    Dec.  Dig. 

2.  Champebtt   and    Maintenance    (S    7*)  — 
Grants  or  Land  Held  Adversely. 

A  deed  conveying  lands  held  adversely  is 
champertons,  though  made  in  good  faith  and  for 
valuable  consideration ;  but  the  parties  msy  re- 
scind it,  and  this  right  Is  not  affected  by  St. 
1909,  i  216  (Russell's  St.  i  1783),  declaring  that 
neither  party  to  a  contract  made  in  violation  of 
the  statute  shall  have  any  right  of  action  there- 
on, which  applies  only  to  contracts  or  convey- 
ances made  in  consideration  of  services  to  be 
rendered  in  the  prosecution  or  defense  of  any 
suit,  whereby  the  thing  sued  for  is  to  be  tak- 
en for  such  services. 

[Ed.  Note.— For  other  cases,  see  Champerty 
and  Maintenance,  Cent.  Dig.  {§  54,  55;  Dec. 
Dig.  {  7.*] 

3.  Champerty   and    Maintenance    (|   7*)  — 
Grants  of  Land  Held  Adversely. 

The  sufficiency  of  evidence  introduced  by 
the  plaintiff  in  ejectment  to  show  that  a  cham- 
pertous  deed  by  his  ancestor  was  rescinded  by 
the  parties  is  a  question  for  the  jury. 

[Bd.  Note. — For  other  cases,  see  Chami)erty 
and  Maintenance,  Cent.  Dig-  S!  62-65;  Dec. 
Dig.  t  7.»] 

4.  Adverse  Possession  (S  97*)— Efjfeot— Ex- 
tent OF  Possession. 

An  entry,  without  color  of 'title,  on  a  par- 
cel of  land  embraced  within  a  patent  boundary 
claimed  by  another,  who  is  in  actual  possession 
of  the  whole,  does  not  oust  him  from  the  jpos- 
session  thereof,  except  to  the  extent  of  the  ac- 
tual inclosures  made  by  the  person  making  such 
entry. 

[Ed.  Note.— For  other  cases,  see  Adverse  Pos- 
session, Cent  Dig.  {  537;   Dec.  Dig.  §  97.*] 

Appeal  from  Circuit  Court,  Pike  County. 

"To  be  officially  reported." 

Action  by  John  L.  Meade  against  John 
Ratliff.  From  a  judgment  for  defendant, 
plaintiff  appeals.    Reversed  and  remanded. 

E.  D.  Stephenson,  F.  W.  Stowers,  Jno.  L. 
Meade,  and  Hazelrigg  &  Hazelrlgg,  for  ap- 
pellant   York  &  Johnson,  for  appellee. 

NUNN,  J.  Appellant  sued  appellee  In 
ejectment  to  recover  about  100  acres  of  land. 
On  the  trial  the  lower  court  gave  a  peremp- 
tory Instruction  to  the  Jury  to  find  for  appel- 
lee. The  only  question  necessary  to  be  con- 
sidered is  whether  there  was  any  evidence 
Introduced  by  appellant  sustaining  his  claim 
to  the  land.  It  appears  that  in  the  year 
1S44  there  was  Issued  by  the  commonwealth 
a  patent  to  Chas.  Trout  covering  about  300 
acres  of  land.  This  patent  has  a  well  mark- 
ed and  defined  boundary.     Appellant's  testi- 
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monr  BbowB  that  this  patent  boundary  In- 
cludes the  land  in  contest;  Appellant  intro- 
duced as  evidbnce  tbia  old  patent  and  the 
-conveyances  Intervening  between  the  patentee 
and  the  one  which  conveyed  the  land  to 
Rhodes  Meade,  the  father  of  appellant.-  In 
1881  Rhodes  Meade  conveyed'  to  appellant, 
his  son,  the  whole  of  this  patent  boundary. 
The  testimony,  without  contradiction,  shows 
that  the  patentee  and  the  intervening  pur- 
chasers thereof  Uvfed  within  the  patent 
boundary  and  claimed  to  the  extent  thereof 
from  soon  after  the  date  of  the  patent  to  the 
time  of  the  trial  in  the  lower  court  Their 
Inclosures,  however,  did  not  Includie  any  part 
of  the  land  in  controversy.'  Al>out  tlie  year 
1871,  one  Rati  iff,  father  of  appellee,  entered 
within  this  patent  boundary  and  erected  a 
cabin  and  inclosed  four  or  five  acres  of  land 
around  It,  and  at  another  point  inclosed 
about  three  acres.  Since  that  date -no  part 
of  the  land  in  contest  has  ever  been  cleared 
or  Inclosed.  Immediately  prior  to  the  year 
1871,  Rhodes  Meade  conveyed  the  land  in 
contest  to  one  Ferguson,  who  Instituted  an 
action  against  Ratliff,  father  of  appellee,  to 
recover  it  Ratliff  interposed  a  plea  of 
champerty  and  succeeded  in  defeating  Fergu- 
son in  the  lower  court,  and  no  appeal,  was 
ever  taken.  No  further  proceedings  were 
had  to  oust  Ratliff,  nor  was  there  any  other 
conveyance  made  of  the  land,  until  Rhodes 
Meade  made  the  conveyance  to  his  son  in 
1881.  The  father  remained  in  possession  of 
the  land  with  his  son  until  1886,  at  which 
time  the  father  died.  This  action  was 
brought  in  1906  by  appellant  to  oust  appellee 
from  the  possession  of  the  100  acres.  Ap- 
pellee denied  the  ownership  of  the  land  by 
api)ellant  and  alleged  owuersnip  in  himself, 
and  interposed  a  plea  of  champerty  as  to 
his  title  i>f  actual  adverse  possession  of  the 
land  for  more  than  15  years,  and  pleaded  the 
former  judgment  in  the  case  of  Ferguson, 
the  vendee  of  Rhodes  Meade,  against  the 
father  of  appellee,  as  a  bar  to  this  action. 
Appellee  concedes  that  this  last  defense  can- 
not apply  to  this  case,  for  neither  appellant 
nor  his  father,  Rhodes  Meade,  were  parties 
to  that  action. 

We  are  not  called  upon  nor  can  we  deter- 
mine whether  or  not  appellee  is  the  owner 
of  the  land  in  contest,  for  he  was  not  put  to 
the  necessity  of  introducing  testimony  on  the 
trial  to  show  by  what  right  he  claimed  to 
own  the  land.  What  we  have  stated  with 
reference  to  the  property  appears  from  ap- 
pellant's testimony  alone.  Appellee  also 
claims:  That  when  Rhodes  Meade  conveyed 
this  100  acres  of  land  to  Ferguson,  the  title 
passed  from  him  to  Ferguson,  although  the 
deed  was  afterwards  declared  void  In  the  ac- 
tion of  Ferguson  against  appellee's  father; 
that  when  he  attempted  to  convey  to  appel- 
lant, his  son,  in  1881,  he  had  no  title  to  pass 
to  him,  and  therefore  the  lower  court  prop- 
erly instructed  the  jury  to  find  for  appellee. 
Appellant  contends  that,  as  the  deed  was 


champertous  and  void,  tio  title  passed,  and 
therefore  remained  in  Rhodes  Meade.  Some 
of  the  cases  tend  strongly  to  support  this 
theory,  but  other  and  later  cases  construing 
the  statute  establish  what  we  conceive  to  t>e 
a  better  principle.  These  opinions  proi>erly 
hold  that  the  champerty  statute,  in  so  far  aa 
it  applies  to  the  sale  and  conveyance  of  real 
estate,  was  enacted  for  the  benefit  of  those 
in  the  adverse  possession  and  claiming  the 
land.  It  leaves  the  vendor  and  vendee  in 
the  position  they  placed  themselves  'by  the 
sale  and  conveyance. 

In  the  case  of  Ft  Jefferson 'Improvement 
Co.  V.  Dupoyster,  108  Ky.  792,  61  S.  W.  810, 
48  :L.  R.  A.  537,  the  court  in  considering  the 
effect  of  a  champertous  conveyance,  said: 
"Taking  this  view  of  the  case,  counsel  con- 
tends that  the  deed  is  therefore  absolutely 
void,  as  being  within  the  champerty  statute, 
and  respectable  authority  is  cited  sustaining 
counsel's  position;  but  construing  the  stat- 
ute as  a  whole,  and  In  view  of  the  decision  of 
this  court  in  the  case  of  Luen  v.  Wilson,  85 
Ky.  603,  3  S.  W.  911,  we  are  of  opinion  that 
the  deed  is  not  void,  but  only  voidable  at 
the  Instance  of  the  parties  in  adverse  pos- 
session." In  the  case  of  Lueh  v.  Wilson,  85 
Ky.  503,  3  S.  W.  911,  the  court  said:  "It  has 
been  held  by  this  court  in -more  than  one  case 
that,  If  one  who  has  previously  sold  land  to 
another  seeks  to  recover  it  he  cannot  main- 
tain his  action  upon  the  ground  that  the  sale 
was  champertous.  Ilie  champertous  contract 
must  be  abandoned  or  rescinded  in  good  faith 
before  he  brings  his  action.  Hol>8on  v.  Hen- 
drick  (November  12,  1885)  7  Ky.  Law  Rep. 
H62;  Harman  v  Brewster,  7  Bnsh,  855. 
»  •  'In  such  case  the  appellant  can  rely 
upon  the  still  existing  champertous  contract' 
The  law  of  champerty  was  Intended  as  a 
shield  to  the  possession,  and  not  as  a  weapon 
of  offense,  as  a  defense  to  the  remedy  sought 
by  a  plaintiff,  and  a  grantor  after^  he  has 
conveyed  property  adversely  held '  cannot 
without  first  rescinding  or  abandoning  the 
contract  in  good  faith,  be  heard  to  say  that 
it  was  champertous,  and  it  cannot  there- 
fore affect  him.  This  is  the  right  of  the  oc- 
cupant, and  his  protection  was  clearly  the 
aim  of  the  statute."   - 

This  construction  of  the  statute  is  a  Just 
one.  Often  such  conveyances  are  made  in 
the  best  faith,  and  the  purchaser  pays  a  val- 
uable consideration.  Nevertheless  the  con- 
veyance is  champertous  if  there  be  an  ad- 
verse claimant  In  possession.  The  parties  In 
such  cases  should  be  allowed  to  rescind  and 
put  themselves  In  statu  quo.  Section  216, 
Ky.  St  (Russell's  St.  {  1783),  declaring  that 
"neither  party  to  any  contract  made  in  vio- 
lation of  the  provisions  of  this  chapter  shall 
have  any  right  of  action  or  suit  thereon,"  has 
no  application  to  a  case  like  the  one  last 
stated.  The  section  referred  to  applies  only 
to  contracts  or  conveyances  made  in  consid- 
eration of  services  to  be  rendered  in  the 
prosecution  or  defense,  or  the  aiding  in  the 
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prosecution  or  defense,  tn  or  ont  of  court  of 
any  suit  whereby  the  thing  sued  for,  or  any 
part  thereof.  Is  to  be  taken  or  received  for 
the  services  or  assistance.  The  testimony  in 
the  case  at  bar  did  not  shoyv  that  the  con- 
veyance from  Rhodes  Meade  to  Ferguson 
was  of  the  character  described.  It  was  such 
a  conveyance  as  could  be  rescinded  or  aban- 
doned. We  do  not  want  to  be  understood  as 
hofding  that  there  was  suffldent  evidence  in- 
troduced by  appellant  to  show  that  this  deed 
was  rescinded  or  abandoned  by  the  parties. 
This  was  a  question  for  the  Jury  to  deter- 
mine. It  Is 'sufficient  to  say  there  was  some 
evidence  introduced  to  that  effect.  Green 
Meade,  a  brother  of  appellant,  who  has  never 
had  any  Interest  In  the  matter  in  controversy, 
stated  that,  soon  after  the  trial  of  the  case 
of  Ferguson  against  RatlifF,  Ferguson  told 
him  that  be  would  have  nothing  more  to  do 
with  the  matter,  that  he  stated,  in  effect 
that  he  had  no  interest  in  the'  land,  and  that 
Rhodes  Meade  could  sue  for  It  If  he  wanted 
to.  This  tended  to  show  a  rescission  or 
abandonment  of  the  conveyance  made  by 
Rhodes  Meade  to  Ferguson.  Rhodes  Meade, 
afterwards,  In  the  year  1881,  conveyed  the 
land  to  appellant  He  claimed  the  land  as 
bis  nntll  this  conveyance  to-  appellant,  his 
son,  and  the  court  erred  in  not  submitting 
this  question  to  the  Jury  for  its  determina- 
tion. Under  the  proof  as  Introduced  by  ap- 
pellant, his  father  and  those  under  whom  he 
was  claiming  had  had  the  actual  possession 
of  the  whole  of  the  Trout  patent  boundary, 
which  includes  the  land  in  contest,  before 
appellee  or  his  ancestors  obtained  possession 
of  any  part  of  the  land  in  controversy.  If 
this  be  true,  the  entrance  by  Rati  iff,  father  of 
appellee,  upon  the  land  sued  for,  did  not 
have  the  effect  to  oust  Meade  from  the  pos- 
session thereof,  except  to  the  extent  of  the 
actual  Inclosiires  made  by  Ralllffi  unless  It 
appears  that  he  had  a  superior  title  to 
Mead£ 

It  Is  onr  opinion  that  appellant's  testimony 
made  out  a  case  for  him  which  should  have 
been  submitted  to  the  Jury,  and  the  court 
erred  In  giving  the  peremptory  instruction. 
See  Miller  v.  Humphries,  2  A.  K.  Marsh.  447 , 
Shrieve  t.  Summers',  1  Dana,  239;  Moss  v. 
Currle,  1  Dana,  266.  Many  others  and  mdre 
recent  decisions  to  the  same  effect  could  be 
dted. 

For  these  reasons  the  Judgment  of  the  low- 
er court  is  reversed  and  remanded  for  fur- 
ther proceedings  coitslstent  herewith. 


EDWARDS  V.  KEYIL. 

(Court  of  Appeals  of  Kentucky.    April  20, 
1909.) 

1.  LiBEI.    AND     Sl^ROKB    ({    93*)  —  PLEA    OF 

Privileoeo  Communioation— Sufficiency. 

In  slander  the  words  charged  to  bflve  been 

tpolien  were:    "I  reckon  Ei.  (plaintil!0  is  satis- 


fied now,  be  burned  this,  out  I  received  word 
some  time  ago  that  li«  intended  to  bum  them." 
And.  when  asked  what  he  nieant:  "Well,  I 
heard  that  he  (R)  was  going  to  bum  them." 
The  answer  averred  that  the  words  were  spoken 
under  circumstances  making  them  privileged, 
and  that  the  words  used  were:  "I  reckon  Ea.  is 
satisfied  now  in;  house  is  burned..  I  was  noti- 
fied he  intended  to  burn  it.  I  couldn't  think  be 
was  mean  enough  to  do  it,  but  I  took  addition- 
al insurance."  Held,  that  the  words  admitted 
to  havd  been  spoken,  though  not  the  identical 
words  charged,  were  in  effect  the  same,  and  ac- 
tionable, and  the  answer  good  within  the  rule 
that  a  defendant  in  slander,  pleading  that  the 
words'  spoken  were  privileged,  must  admit  that 
he  spoke  the  words  charged,  or  words  of  similar 
import  in  themselves  actionable. 

[Ed.  Note.^For  other  cases,  see  Libel  and 
Slander,  Cent.  Dig.  §  218;    Dec  Dig.  8  OS."] 

2.  LiBEi,  iND  Slardeb  (J  45*)— Pbivileqed 

CeMMXJNICATtONS — ORIGIN    OF    B^KE. 

A  statement  confidentially  and  in  good 
faith,  by  a  person  whose  property  has  been  de- 
stroyed by-  fire,  of  one  whom  he  suspects  to  be 
the  incendiary,  in  an  effort  to  get  advice  and 
assistance  from  a  friend  whose  property  also 
has  'been  injured,  is  a  privileged  communication. 
[Bid:  Note. — For  other  rases,  see  Lilwl  and 
Slander,  Dec.  Dig.  {  4?.*] 

3.  LiBKi.  AND  SiARDEB  (i  123*)— AonoRS— 

QUF.8TI0N8  FOB   JUBT. 

Whether  a  charge  of  having  set  fire  to  a 
building  was  made  under  such  circumstances  as 
to  ccmstitute  it  a  privileged  communication  held 
for<the  Jury. 

[Eld.  Note. — For  other  cases,  see  Libel  and 
Slander,  Cent  Dig.  {  362;    Dec.  Dig.  {  123.*] 

4.  Libel  and  Slandeb  (8  103*)— Actions— 
Evidence— Admissibilitt. 

In  slander  for  having  charged  plaintiff 
with  burning  a  building,  the  defense  of  privi- 
leged communication  was  made,  and  evidence  in- 
troduced of  statements  by  plaintiff  indicating 
an  intention  or  desire  to  bum  or  have  burned 
the  building,  and  that  such  statements  were 
communicated  to  defendant  previous  to  the  fire. 
Held,  that  evidence  by  plaintiff  that  he  had  not, 
in  fact,  made  such  statements,  was  properly  ex- 
cluded, for  if  defendant  in  good  faith  believed 
what  was  communicated  to  him,  and  it  was 
such  as  a  reasonably  prudent  man  would  be- 
lieve, it  was  immaterial  for  the  purposes  of  his 
defense  whether  plaintiff  made  the  statements 
or  not. 

[Ed.  Note.— For  other  cases,  see  Libel  and 
Slander,  Cent  Dig.  f  281 ;    Dec.  Dig.  8  103.*] 

Appeal  from  Circuit  Court,  Caldwell  Coun- 
ty. 

"To  be  officially  reported." 

Action  by  Ed  Edwards  against  M.  R.  Kevll. 
Judgment  for  defendant,  and  plaintiff  ap- 
peals.   Affirmed. 

Ward  Hedley  and  S.  D.  Hodge,  for  appel- 
lant   R.  W.  Llsanby,  for  appellee. 

CARROLL,  3.  This  action  in  slander  was 
Instituted  by  the  appellant,  who  was  plain- 
tiff below,  against  the  appellee,  defendant  be- 
low. The  actionable  words,  which  were 
charged  to  have  been  spoken  during  a  fire 
that  destroyed  a  building  owned  by  appel- 
lee, are  these:  "I  reckon  Ei  Edwards  is  sat- 
isfied now,  he  burned  this  out  I  received 
word  some  time  ago  that  he  Intended  to 
burn  them."    When  asked  what  he  meant  by 
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this  language,  be  replied:  "Well,  I  heard  that 
he  (Edwards)  was  going  to  bum  them." 

In  the  first  paragraph  of  his  answer,  the 
appellee  denied  speaking  the  words  charged; 
and,  in  the  second  paragraph,  set  up  that  the 
appellant  previous  to  the  fire  had  threatened 
frequently  to  bum  the  building,  and  during 
the  fire  he  (appellee),  in  a  conversation  with 
O.  C.  Dollar,  the  owner  of  a  building  that 
was  injured  by  the  fire,  communicated  to 
Dollar  in  confidence,  and  for  the  purpose  of 
aiding  him  and  securing  bis  assistance  and 
co-operation  In  investigating  the  origin  of 
the  fire,  the  Information  he  had  received  con- 
cerning the  threats  of  appellant,  and,  in  the 
course  of  the  conversation  with  Dollar,  said 
to  him  without  malice,  and  for  the  sole  pur- 
pose of  procuring  his  aid  In  ascertaining  the 
author  of  the  fire,  "I  reckon  Ed  Edwards  is 
satisfied  now  my  house  la  burned.  I  was 
notified  he  intended  to  bum  It  I  couldn't 
think  he  was  mean  enough  to  do  it,  but  I 
took  additional  insnrance."  It  will  thus  be 
observed,  that  appellee,  while  admitting  he 
spoke  substantially  the  language  charged, 
claimed  that  It  was  under  the  circumstances 
a  privileged  communication.  The  point  is 
made,  however,  that  appellee,  if  he  desired 
to  justify  or  to  claim  that  the  words  were 
spoken  under  circumstances  that  amounted 
to  a  privilege,  must  admit  speaking  the  Iden- 
tical words  charged  in  the  petition. 

The  rule  is  that,  when  the  defendant,  in 
an  action  for  slander  Justifies,  or  when  he 
pleads  that  the  words  spoken  were  a  privileg- 
ed communication,  he  must  admit  that  he 
spoke  the  words  charged,  or  words  of  similar 
Import  that  would  in  themselves  be  actiona- 
ble. It  is  not  necessary  that  the  defendant 
should  admit  speaking  the  precise  words 
charged  In  the  petition.  It  will  be  sufficient 
if  he  admits  the  substance  of  the  words,  or  so 
much  of  them  as  would  sustain  an  action  for 
slander.  Thus,  in  Shlpp  v.  Patton,  123  Ky.  65, 
93  S.  W.  1033,  the  words  upon  which  the  ac- 
tion was  based  were  these:  "Miss  Nellie, 
when  she  was  employed  as  a  clerk  in  my  store, 
dishonestly  took  away  goods  from  the  store 
that  did  not  belong  to  her.  I  found  in  her 
grip  a  lot  of  goods  that  she  had  dishonestly 
taken  from  my  store  and  put  in  the  grip, 
and  I  accused  her  of  dishonesty  taking  these 
goods,  and  she  broke  down  and  cried  and 
begged  me  not  to  discharge  her  because  It 
would  disgrace  her,  and  I  kept  her  a  few 
days  longer  in  the  store,  and  then  discharged 
her.  I  would  say  this  to  anybody,  because 
I  can  prove  It,  and  I  wouldn't  hesitate  to  go 
into  her  own  family  and  say  Just  what  I  have 
said  to  you."  The  defendant  in  that  case 
filed  an  answer,  in  which,  after  admitting 
that  he  spoke  the  words  as  charged,  except 
that  he  did  not  use  the  word  "dishonestly," 
denied  that  he  spoke  them  maliciously,  and 
further  averred  that  they  were  spoken  under 
circumstances  that  made  them  a  privileged 
communication.  The  lower  court  required 
the  defendant,  before  permitting  him  to  rely 


on  the  defense  that  the  words  were  privileged, 
to  admit  speaking  the  identical  words  charg- 
ed in  the  petition.  In  criticising  this  ruling 
of  the  lower  court,  this  court  said:  "To  say 
that  a  defendant  in  a  slander  suit  must  ad- 
mit all  the  words  charged,  before  he  la  al- 
lowed to  plead  a  qualified  privilege,  places 
the  defendant  In  a  dilemma.  If  he  denies 
the  speaking  of  the  words,  the  plaintiff  will 
often  prove  the  substance  of  them  and  •  re- 
cover. If  he  is  compelled  to  admit  all  the 
words  to  plead  the  privilege,  then  he  must 
often  admit  that  which  is  not  true  In  fact, 
and  enough  to  show  that  he  was  actuated 
by  malice,  which  will  defeat  him.  The  plea 
of  the  defendant  in  this  case  was  In  Its  na- 
ture a  plea  of  confession  and  avoidance,  and, 
while  denying  the  use  of  the  word  'dishonest- 
ly,' confessed  enough  to  give  'color'  to  appel- 
lee's petition;  that  is,  left  nncontroverted 
enough  of  it  to  give  her  a  cause  of  action." 
Adhering  to  tiie  ruling  of  the  court  in  the 
Shlpp  Case,  which  we  believe  to  be  correct, 
it  follows  that  In  an  action  for  slander,  when 
the  defendant  pleads  that  the  words  spoken 
were  privileged,  he  may  deny  that  they  were 
spoken  maliciously  and  set  out  the  exact 
language  used  by  him,  although  it  may  not 
be  Identical  with  that  charged  In  the  peti- 
tion ;  but  it  must  be  so  nearly  similar  to  it, 
and  admit  enough  of  the  language  charged 
to  maintain  an  action.  Applying  this  princi- 
ple to  the  case  before  us,  it  is  manifest  that 
the  words  admitted  by  appellee  to  have  been 
spoken  were  actionable,  and,  although  not 
the  Identical  words  charged,  they  were  in 
substance  and  effect  the  same,  and  so  the 
court  did  not  err  in  holding  the  answer  to  be 
good. 

Nor  is  there  any  doubt  that.  If  the  words 
were  spoken  under  the  circumstances  de- 
scribed by  appellee  in  his  answer  and  evi- 
dence, they  were  privileged  in  the  sense  that 
appellee  has  the  right  to  show  the  facts  sur- 
rounding their  publication  as  an  excuse  or 
Justification  for  the  utterance.  A  person 
whose  property  is  destroyed  by  fire  may  in 
a  confidential  way  confide  to  his  neighbors 
and  friends  whom  he  suspects  as  the  in- 
cendiary, if  his  suspicions  are  based  upon 
reasonable  information  or  grounds,  and  his 
declarations  are  made  in  good  faith.  Faria 
V.  Starke,  9  Dana,  128,  33  Am.  Dea  536; 
Grimes  v.  Coyle,  6  B.  Hon.  301;  Harper 
V.  Harper,  10  Bush,  447;  Campbell  v.  Ban- 
nister, 79  Ky.  205 ;  Nix  v.  CaldweU,  81  Ky. 
293,  60  Am.  Rep.  163;  Townsend  on  Slander 
&  'Libel,  p.  440.  Then  was  sharp  confilct  in 
the  evidence  as  to  the  circumstances  under 
which  the  words  were  spoken.  According  to 
the  evidence  for  appellant,  they  were  not 
spoken  conBdentlally,  or  in  good  faith,  or 
in  an  effort  in  advise  and  consult  with 
friends  concerning  the  origin  of  the  fire. 
On  the  other  hand,  the  appellee  testified  that. 
In  confiding  his  suspicions  to  a  fellow  suf- 
ferer at  the  fire,  he  believed  that  the  infor- 
mation previously  conveyed  to  him  that  ap- 
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pellant  was  the  incendiaiy  was  true,  and 
used  the  language  imputed  to  him  In  an  ef- 
fort to  get  advice  and  assistance  from  his 
friend,  whose  property  was  also  injured.  It 
is  however,  sufficient  to  say,  in  respect  to 
this  conflict  In  the  evidence,  that  It  was  a 
matter  for  the  jury,  under  proi)er  instruc- 
tions, to  decide  which  story  they  would  ac- 
cept as  true.  If  the  version  of  appellant 
and  his  witnesses  was  believed  by  the  Jury, 
the  communication  complained  of  was  not 
a  privileged  one;  but  the  Jury  evidently  ac- 
c^ted  appellee's  account  of  it  as  correct. 

On  the  trial  of  the  case  the  appellee  intro- 
duced several  witnesses,  who  testified  that 
previous  to  the  fire  they  heard  appellant 
make  remarks  that  Indicated  an  Lntentlon 
or  desire  upon  his  part  to  burn  or  have  burn- 
ed the  building  of  appellee,  and  that  previous 
to  the  fire  they  communicated  to  appellee 
these  threats.  After  this  evidence  was  Intro- 
duced, the  appellant  offered  to  show  by  his 
own  testimony  that  he  had  not  made  any  of 
the  statements  attributed  to  him  by  the  wit- 
nesses ;  but  the  trial  Judge  refused  to  permit 
him  to  deny  that  he  had  made  these  state- 
ments, putting  his  ruling  upon  the  ground 
that  it  was  immaterial,  so  far  as  the  ques- 
tion of  privilege  was  concerned,  whether  he 
in  fact  made  the  statements  or  not,  if  the 
statements  previous  to  the  fire  had  been  com- 
municated to  appellee  as  coming  from  him. 
Of  this  ruling  serious  complaint  Is  made. 
In  our  opinion  the  decision  of  the  trial  court 
upon  this  point  was  correct  For  the  pur- 
poses of  appellee's  defense,  It  was  not  ma- 
terial whether  or  not  appellant  made  use  of 
the  language  attributed  to  him  by  the  in- 
formants of  appellee.  If  the  appellee  in 
good  faith  believed  what  was  communicated 
to  him,  and  it  was  such  as  a  man  of  reason- 
able prudence  would  believe,  he  had  the 
right  to  act  upon  the  assumption  that  it  was 
true,  although  as  a  matter  of  fact  it  may 
have  been  false.  Shipp  v.  Commonwealth, 
12i  Ky.  643,  99  S.  W.  945,  10  L.  R.  A.  (N. 
S.)  335.  If  appellant  had  been  permitted  to 
deny  the  remarks,  the  effect  would  be  to  in- 
ject into  the  case  a  question  of  veracity  that 
threw  no  light  upon  the  issues  being  tried. 
Under  circumstances  like  those  developed 
in  this  case,  when  Information,  such  as  a  rea- 
sonably prudent  man  would  believe,  .is  com- 
municated to  him,  he  is  not  required,  be- 
fore acting  upon  it  in  a  natural  and  reason- 
able way,  to  Investigate  its  truthfulness. 

The  Judgment  of  the  lower  court  is  af- 
firmed. 


SPBARS  et  al.  v.  SPAW. 
(Court  of  Appeals  of  Kentucky.    April  23, 1909.) 
1.  Assignments  (§  8*)  —  Validity  —  Expect- 

ANCT. 

A  deed  by  which  the  (grantors  assumed  to 
conTey  their  interest  in  land  which  their  mother 
owned  In  fee  during  the  mother's  life,  subject 


to  her  use  for  life,  with  the  mother's  consent, 
was  void,  both  at  law  and  in  equity,  as  against 
public  policy.- 

[E!d.  Note. — For  other  cases,  see  Assignments, 
Cent.  Dig.  g  13 ;   Dec.  Dig.  {  a*] 

2.  Assignments  (}  8*)— Hxpectancy. 

Where  a  deed  by  which  the  grantors  as- 
sumed to  convey  thetr  interest  in  land  owned 
by  their  mother  in  fee  during  the  mother's  life- 
time was  void,  as  against  public  policy,  a  cove- 
nant of  warranty  contained  therein  was  void 
also. 

[Ed.  Note.— For  other  cases,  see  Assignments, 
Cent.  Dig.  {  13;  Dec.  Dig.  g  a*J 

'  Appeal  from  Circuit  Court,  Pulaski  County. 

"Not  to  be  officially  reported." 

Action  by  Isabella  Spears  and  others  against 
A.  J.  Spaw.  Judgment  for  defendant,  and 
plaintiffs  appeal.    Reversed  and  remanded. 

T.  Z.  Morrow  and  Simpson  Phelps,  for  ap- 
pellants. Sharp,  Betbarum  &  Cooi)er,  for  ap- 
pellee. 

NUNN,  J.  In  1907  Mrs.  Fanny  Spaw  died, 
the  owner  of  a  tract  of  land  containing  about 
200  acres,  situated  In  Pulaski  county,  Ky. 
She  left  surviving  her  three  children,  appel- 
lants, Isabella  Spears  and  Sarah  A.  Whiles, 
and  appellee,  A.  J.  Spaw,  as  her  only  heirs 
at  law.  Soon  after  her  death  Isabella  Spears 
and  Sarah  A.  Whiles  Instituted  this  action 
for  the  purpose  of  having  the  land  sold  and 
the  proceeds  divided  among  the  three  chil- 
dren. A.  J.  Spaw,  appellee,  answered,  deny- 
ing their  ownership  of  any  interest  In  the 
land,  and  alleged  that  he  purchased  their  In- 
terests in  the  lifetime  of  their  mother  at  the 
price  of  $250  each,  and  that  their  mother 
consented  to  the  sale  and  conveyance.  The 
lower  court,  considering  that  appellee  obtain- 
ed title  to  appellants'  Interests  in  the  land, 
dismissed  their  petition,  and  they  have  ap- 
pealed. 

It  appears,  without  contradiction,  that  this 
conveyance  was  made  and  executed  in  the 
lifetime  of  their  mother,  who  held  the  fee- 
simple  title  to  the  land,  and  that  she  verbally 
consented  to  the  sale  and  purchase.  The  only 
question  to  be  determined  Is:  Was  this  con- 
veyance valid  for  any  purpose?  The  follow- 
ing language  occurs  in  the  deed,  to  wit :  "The 
parties  of  the  first  part  (meaning  appellants) 
hereby  convey  their  interest,  being  two-thirds 
of  the  said  Fanny  Spaw  estate,  subject  to 
her  lifetime  estate,  and  at  the  death  of  said 
Fanny  Spaw  to  be  in  full  force  and  effect, 
•  •  ♦  to  have  and  to  hold  the  same,  to- 
gether with  all  the  appurtenances  thereunto 
belonging,  unto  the  party  of  the  second  part, 
his  heirs  and  assigns,  forever ;  and  the  said 
parties  of  the  first  part  hereby  covenant  with 
the  said  party  of  the  second  part  that  they 
will  warrant  the  title  to  the  property  hereby 
conveyed  unto  the  said  party  of  the  second 
part,  and  their  heirs  and  assigns,  forever." 

It  is  certain  that  this  conveyance  passed 
nothing  to  appellee  but  appellants'   expect- 
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ancy  In  the  land.  They  had  no  interest  in  the 
land  at  that  time.  The  mother's  verbal  con- 
sent to  the  sale  of  the  land  did  not  prevent 
her  from  afterwards  disposing  of  It  by  will 
or  descent.  It  remained  within  her  power  to 
prevent  any  of  her  children  from  receiving 
any -part  of  this  land  or  her  estate.  The 
result  was  that  appellants  bad  nothing  to 
sell,  and,  liierefore,  appellee  received  nothing 
by  reason  of  his  deed.  The  rule  is  that  it  Is 
essential' to  the  legal  validity  of  a  contract 
that  the  thing  sold  have  an  actual  or  poten- 
tial existence,  and  that  a  mere  possibility  or 
contingency,  not  founded  on  a  right  or  coupled 
with  an  interest,  cannot  be  the  subject  of  a 
sale  or  assignment.  In  the  case  of  Wheeler's 
Executors  t.  Wheeler,  2  Mete.  474,  74  Am. 
Dec.  421,  the  court  held  that  a  son,  who  had 
executed  a  deed  purporting  to  convey  his  In- 
terest in  his  father's  estate,  the  father  then 
being  alive,  to  his  brother,  was  notwithstand- 
ing that  fact  entitled  to  recover  the  Interest 
In  the  estate  which  bis  deed  purported  to 
convey.  At  common  law  such  contracts  were 
declared  to  be  void;  and  this  court  in  sev- 
eral cases,  and  many  other  courts  have  also, 
declared  them  to  be  void. 

In  the  case  of  McCall's  Adm'r  v.  Hampton, 
98  Ky.  166,  32  S.  W.  406,  33  L.  R.  A.  266,  56 
Am.  St  Rep.  335,  this  court  said:  "If  it  is 
wholesome  to  declare  such  contract  invalid, 
why  should  courts  of  equity  enforce  such  con- 
tracts in  defiance  of  the  law  and  a  wise  pub- 
lic policy?  If  this  is  to  be  the  practice  of 
courts  of  equity,  then  the  common  law  on  this 
subject  Is  a  dead  letter  and  inoperative. 
Why  should  the  common  law  declare  such 
contracts  invalid  and  void  if  courts  of  equity 
have  the  power  to  vivify  and  enforce  them? 
If  this  is  to  be  the  rule,  why  not  declare  the 
common  law  not  in  force  on  this  subject?  It 
seems  to  us  to  be  a  travesty  upon  common 
sense  for  the  law  to  declare  a  contract  void, 
and  yet  say  that  It  Is  enforceable  in  a  court 
of  equity.  Some  courts  hold  that  the  ex- 
pectancy of  an  heir  to  inherit  his  father's 
estate  is  not  an  interest  capable  of  assign- 
ment In  equity,  any  more  than  at  law,  and 
w(f  agree  with  such  courts  upon  the  question. 
It  seems  at  this  late  day  it  is  needless  to 
discuss  the  wisdom  and  policy  of  a  law  which 
has  been  sanctioned  for  so  many  generations, 
and  we  do  not  feel  that  we  are  called  upon 
to  defend  it  A  strict  adherence  to  it  will 
save  multiplying  contentious,  protect  the  Im- 
provident children  and  heirs  at  law  from 
fraud  and  deceit,  and  save  free  and  untram- 
meled  the  actions  of  the  possessors  of  estates 
in  their  distribution." 

Appellee  contends  that  as  the  ^eed  contains 
a  general  warranty  of  title,  and  that  as  ap- 
pellants have  become  possessed  of  the  prop- 
csrty  by  descent,  their  mother  having  died, 
the  warranty  of  title  is  binding  upon  them, 
and  that  the  title  to  the  land  Is  in  him  by 
reason  thereof.     The  contract  and  convey- 
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ance  being  void,  the  warranty  Is  also.  As 
stated,  the  conveyance  of  a  thing  not  in  being 
— ^t.  e.,  an  expectancy — ^Is  invalid,  and  the 
whole  contract  with  reference  thereto  Is  void. 

A  reversal  of  this  case  "will  not  create  any 
great  hardship  upon  appellee,  as  the  land  is 
worth  much  more  than  it  was  at  the  time  of 
the  making  of  the  deed  to  him,  and  as  he  has 
obtained  and  sold  timber  trees  from  the  land 
of  the  value  of  several  thousand  dollars; 
but  this  does  not  affect  the  legal  question. 

For  these  reasons,  the  Judgment  of  the 
lower  court  is  reversed,  and  remanded  for 
further  proceedings  consistent  herewith. 


LOUISVIIiLB  BY.  CO.  et  al.  t.  GATTGH. 

(Court  of  Appeals  of  Kentucky.    April  22, 
1909.) 

1.  Dahaoes  (i  158*)  —  Pleading  —  Issues, 
Proof,  and  Vabiance. 

In  an  action  against  a  street  railroad  com- 
pany to  recover  for  injuries  received  while 
crossing  defendant's  tracli,  evidence  that  plain- 
tiff's sense  of  hearing  had  been  injured  was  not 
admissible  nnder  a  complaint  charging  injury  to 
her  head,  except,  perhaps,  for  the  purpose  of 
showing  the  extent  of  the  injury  to  her  head, 
not  as  a  cause  for  which  damages  conld  be  al- 
lowed. 

[Ed.   Note. — For  other  cases,   see   Damages, 
Cent.  Dig.  §§  441-446;    Dec.  Dig.  {  158.*] 

2.  Damages  (|  143*)— Pubading — Pebsonai. 
injtjbies. 

In  personal  injury  cases,  plaintiff  ^ould  so 
describe  his  injuries  that  defendant  from  an  in- 
spection of  the  pleading  may  have  reasonable 
notice  of  the  injuries  for  which  a  recovery  will 
be  sought. 

[Ed.   Note.— For  other  cases,   see   Damages, 
Cent  Dig.  §  410;   Dec.  Dig.  f  143.»] 

3.  Stbeet  Railboads  (§  113*)— Actions  fob 
Injubies  —  Evidence  —  ADinssiBiLiTT  o» 
Company's  Rules. 

In  an  action  for  injuries  by  being  struck 
by  defendant's  car  while  crossing  its  tracli,  the 
rules  of  the  company  regulating  its  employes  in 
the  operation  of  its  cars  are  not  admissible  in 
evidence,  as  the  question  of  negligence  of  de- 
fendant's employes  cannot  be  tested  by  the  man- 
ner in  which  they  have  followed  the  company's 
rules,  but  such  negligence  must  be  tested  by  the 
rules  of  law. 

[Ed.  Note.— For  other  cases,  see  Street  Rail- 
roads, Dec.  Dig.  {  113.*] 

4.  Stbeet  Railboads  (S  118*)— Actions  fob 
injubiks  —  instbucnonb  —  contbibutoby 
Negligence. 

Plaintiff  was  injured  while  attempting  to 
cross  a  street  railroad  track  by  being  struck  by 
a  car  and  being  thrown  in  front  of  a  car  going 
in  the  opposite  direction.  The  court  instructed 
as  to  the  care  required  of  the  operators  of  the 
cars,  as  well  as  by  plaintiff,  and  gave  an  in- 
struction defining  "contributory  negligence" 
that  would  defeat  a  recovery.  Held,  that  the 
court  should  also  have  instructed  that  if  plain- 
tiff, after  she  saw  the  car  approaching,  under- 
took to  cross  the  track  so  close  to  the  car  that 
the  motorman  in  charge  of  it  conld  not,  by  the 
exercise  of  ordinary  care  with  the  means  at  his 
command,  stop  the  car  or  check  its  speed  in 
time  to  avoid  striking  plaintiff,  and  that  plain- 
tiff after  being  struck  fell  in  front  of  the  oth- 
er car  BO  close  to  the  same  that  the  motorman 
in  charge  could  not,  by  the  exercise  of  ordin&- 
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17  care  with  the  means  at  his  command,  prevent 
striking  plaintiff,  then  the  law  is  for  the  defend- 
ants, unless  the  jury  believe  that  the  inability 
of  the  motorman  in  charge  of  either  of  the  cars 
to  stop  the  cars  was  due  to  the  annsual,  dan- 
gerous, or  reckless  speed  at  which  said  cars  or 
either  of  them  were  mnning  at  the  time. 

[Ed.  Note.— For  other  cases,  see  Street  Rail- 
toads,  Dec  Dig.  {  11&*] 

Appeal  from  Clrcnlt  Conrt,  Jefferson  Coun- 
ty, Common  Pleas  Branch,  Third  Division. 

"To  be  officially  reported." 

Action  by  Emma  O.  Gaugh  against  the 
LonlsvlUe  Railway  Company  and  others. 
Judgment  for  plaintiff,  and  defendants  ap- 
peal.    Reversed. 

Falrleigh,  Straus  &  Fairlelgb,  David  W. 
Baird,  and  Howard  B.  Lee,  for  appellants. 
Bennett  H.  Young  and  Oregory  &  McHen- 
ly,  for  appellee. 

CARROLL,  J.  The  appellant  railway 
company  has  two  tracks  on  Payne  street 
In  the  city  of  Louisville,  at  the  point  where 
It  Intersects  with  Spring  street  At  the  time 
appellee  was  Injured,  the  Interurban  car 
that  runs  from  La  Grange  to  Louisville  was 
going  west  into  the  city  on  one  of  the  tracks 
of  the  railway  company  under  an  arrange- 
ment with  that  company,  and  a  Crescent 
Hill  car  of  the  railway  company  was  com- 
ing east  on  the  other  track.  The  appellee, 
who  was  on  Spring  street  at  Its  Intersection 
with  Payne  street,  desiring  to  take  the  Cres- 
cent Hill  car,  found  It  necessary  to  cross  the 
two  tracks  at  Spring  street,  so  that  she 
might  be  at  that  corner  at  which  the  Cres- 
cent Hill  car  stopped  to  take  on  passengers. 
As  she  was  in  the  act  of  crossing  the  tracks, 
she  was  struck  by  the  west-bound  interur- 
ban car  and  knocked  in  front  of  the  east- 
bound  Crescent  Hill  car,  and  as.  a  result 
was  severely  injured.  The  negligence  com- 
plained of  consisted  In  the  fact  that  the 
cars  at  the  time  they  struck  appellee  were 
running  at  a  high  rate  of  speed,  and  that 
no  gong  was  sounded  or  bell  rung  or  notice 
given  of  the  approach  of  either  of  them  to 
the  crossing.  The  petition  further  avers 
that  she  was  greatly  Injured  In  her  "head. 
Bides,  hips,  shoulders,  breast,  back,  limbs, 
and  internally."  Upon  the  trial  of  the  case 
before  a  jury,  a  substantial  verdict  was 
returned  In  favor  of  appellee  against  both 
the  companies.  Of  a  Judgment  entered  up- 
on this  verdict  they  complain  and  ask  a 
reversal:  (1)  Because  the  verdict  Is  not  sus- 
tained by  sufficient  testimony  and  estab- 
lishes conclusively  that  appellee's  contrib- 
utory negligence  brought  about  the  acci- 
dent and  Injuries  resulting  therefrom;  (2)  be- 
cause the  court  erred  In  permitting  appellee 
to  testify  that  her  hearing  on  the  left  side 
had  been  destroyed  by  the  injury  she  re- 
ceived in  the  collision  with  the  cars;  (3)  for 
error  In  permitting  the  rules  of  the  company 
regulating  and  governing  their  employes  in 


the  operation  and  control  of  the  cars  to  be 
read  In  evidence;  and  (4)  for  error  in  giv- 
ing and  refusing  instructions. 

In  respect  to  the  first  assignment  of  w- 
ror.  It  Is  sufficient  to  say  that,  although  tbo 
evidence  was  very  conflicting,  there  was 
sufficient  to  take  the  case  to  the  Jury,  and 
we  are  not  prepared  to  say  that  the  verdict 
was  so  flagrantly  against  the  evidence  as 
to  authorize  a  reversal  upon  this  ground. 
Further  comment  upon  the  evidence  would 
not  be  proper  in  view  of  the  fact  that  there 
win  probably  be  a  retrial  of  the  case. 

During  the  examination  of  appellee,  she  was 
permitted,  over  the  objection  of  counsel  for  ap- 
pellant, to  state  that  her  hearing  was  partial- 
ly destroyed  as  a  result  of  the  injuries  she 
sustained.  The  point  Is  made  that  this  evi- 
dence was  Incompetent  because  outside  of, 
or  at  least  not  embraced  by,  the  Injuries  de- 
scribed In  the~  petition.  The  averments  of" 
the  petition  describing  the  Injuries  received 
by  appellee  covered  every  part  of  her  per- 
son, Including  her  head;  and  the  argument 
Is  made  that,  under  the  allegation  that  her 
head  was  Injured,  appellee  had  the  right  to 
recover  for  Injury  not  only  to  the  head 
strictly  speaking,  but  to  any  of  the  organs 
of  sense  located  In  the  head,  as  to  Illustrate, 
seeing  or  hearing.  A  charge  that  a  person 
has  received  Injuries  on  or  about  the  head 
will  ordinarily  only  convey  notice  to  the 
adverse  party  that  a  recovery  will  be  sought 
for  injuries  to  the  head  as  that  part  of  the 
body  is  ordinarily  understood  In  speaking 
of  it.  The  sense  of  hearing,  as  well  as  the 
sense  of  sight.  Is  located  In  the  head;  but. 
If  a  person  should  say  that  his  head  was 
Injured,  It  would  scarcely  convey  informa- 
tion that  his  hearing  was  diminished  or  bis 
eyesight  impaired.  The  purpose  of  a  plead- 
ing Is  to  give  notice  to  the  adverse  party  of 
the  grounds  ut>on  which  a  recovery  wiil  be 
sought  against  him,  and  in  personal  injury 
cases  the  plaintiff  should  so  describe  his 
Injuries  as  that  the  defendant,  from  an  In- 
spection of  the  pleading,  may  have  reason- 
able notice  of  the  injuries  for  which  a  re- 
covery will  be  sought,  and  thus  be  prepared 
to  meet  the  evidence  tendered  by  the  plain- 
tiff In  support  of  his  pleading.  It  Is  true 
that.  If  the  pleading  Is  indefinite  or  obscure, 
the  defendant  may  move  the  court  to  re- 
quire the  plaintiff  to  make  the  allegations 
more  specific;  but  the  duty  of  preparing 
the  petition  In  such  a  manner  that  it  will 
Inform  the  defendant  with  reasonable  cer- 
tainty concerning  the  injuries  received  is 
upon  the  plaintiff.  The  pleader  is  supposed 
to  be  Informed  with  reference  to  the  Injury 
his  client  has  sustained,  or,  at  any  rate,  he 
can  readily  obtain  this  Information;  and  so 
it  would  seem  that  justice  to  the  adverse 
party  requires  that  the  petition  In  cases  of 
personal  injury  should  set  out  with  reason- 
able certainty  the  particular  injuries  recelv- 
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ed.  We  do  not  bold  that  it  Is  necessary  to 
specify  with  minute  particularity  all  the 
injuries  for  which  a  recovery  will  be  asked, 
but  only  that  the  petition  shall  gire  to  the 
defendant  reasonable  information  touching 
the  injuries  complained  of  for  which  dam- 
ages will  be  sought  and  concerning  which 
evidence  will  be  offered.  In  many  cases 
remote  or  consequential  injuries  may  follow 
from  the  direct  blow  or  wound  received  and 
be  directly  traceable  to  it,  and  yet  it  could 
not  be  said  that  they  were  the  natural  or 
probable  result  of  the  injury,  ^o  Illustrate, 
rheumatism  might  follow  an  injury  to  the 
leg,  and  as  a  consequence  of  the  injury;  but 
we  should  say  that,  if  it  was  sought  to  re- 
cover damages  on  account  of  the  rheu- 
matism, the  pleader  should  specify  it  And  so 
loss  of  memory  might  result  from  an  injury 
to  the  head,  but  it  could  not  well  be  said 
that  this  misfortune  was  a  reasonable  or 
natural  sequence  of  the  Injury.  In  short, 
without  attempting,  except  in  this  general 
way,  to  formulate  any  rule,  we  may  say  the 
plaintlfT  can  Introduce  evidence  concerning 
and  recover  damages  not  only  for  the  spe- 
cific injury  complained  of,  but  for  such  other 
injuries  as  might  reasonably  and  naturally 
be  presumed  to  result  from  it  without  point- 
ing out  such  injuries;  but,  unless  the  result- 
ant Injuries  are  such  as  would  reasonably 
and  naturally  be  presumed  to  follow  the  In- 
Jury  specified,  a  recovery  cannot  be  had  for 
them. 

.  Although  there  is  a  wide  difference  in  the 
opinions  of  the  courts  of  last  resort  touch- 
ing the  question  under  consideration,  the 
views  we  have  presented  are  in  accord  with 
the  rulings  of  this  court  upon  similar  ques- 
tions as  found  in  Louisville  Railway  Co. 
V.  Ellerhorst,  110  8.  W.  823,  I/.  &  N.  R.  R. 
Oo.  v.  Roney,  108  S.  W.  343,  and  L.  &  N.  R. 
B.  Oo.  v.  Richmond,  67  S.  W.  25.  And,  also, 
in  Atchison  Ry.  Co.  v.  Wllley,  57  Kan.  7G4, 
48  Pac.  25;  Montgomery  v.  Lansing  City 
R.  Co.,  103  Mich.  46,  61  N.  W.  543,  29.  L. 
B.  A.  287. 

It  should  further  be  said,  as  illustrated  in 
the  cases  mentioned,  that  "where  specific 
injuries  are  sued  for,  any  external  symptoms 
which  are  evidence  of  the  Injury  may  prop- 
erly be  admitted,  for  it  is  only  by  the  ex- 
ternal symptoms  that  an  internal  injury 
may  be  Judged";  but,  when  evidence  is  of- 
fered to  show  that  injuries  described  in  the 
petition  have  manifested  themselves  In 
symptoms  not  described  in  the  pleading,  the 
court  should  instruct  the  Jury  that  the  tes- 
timony relating  to  the  symptoms  not  pointed 
out  is  admitted  only  as  evidence  of  the  in- 
juries described.  It  follows  from  this  that 
the  court  should  have  excluded  the  evidence 
Offered  to  show  that  appellee's  hearing  was 
impaired;  or,  if  it  was  permitted  to  be  in- 
troduced, should  have  Instructed  the  Jury 
that  the  testimony  concerning  her  hearing 
was  only  admitted  for  the  purpose  of  show- 
ing the  extent  of  the  injury  to  her  bead,  and 


not  as  a  cause  for  which  damages  could  be 
allowed. 

In  permitting  the  rules  of  the  company 
regulating  and  governing  its  employes  in 
the  operation  and  control  of  cars  to  be  read 
to  the  Jury,  over  the  objection  of  appellants, 
the  court  In  our  opinion  erred.  The  care 
employes  of  companies  must  exercise  in  the 
operation  of  cars,  so  far  as  the  general  pub- 
lic is  concerned,  is  to  be  determined  by  the 
principles  of  law,  and  not  by  the  rules 
adopted  by  tbe  company  for  the  guidance 
of  its  employes.  Tbe  measure  of  the  com- 
pany's duty  to  appellee  was  not  to  be  Judg- 
ed by  any  rule  of  the  company,  but  by  the 
rules  established  by  this  court,  in  the  ab- 
sence of  a  statute,  reglulating  the  care  that 
the  persons  in  charge  of  a  car  must  exer- 
cise to  prevent  injury  to  passengers  or  per- 
sons upon  the  street  If  the  rules  adopted 
by  tbe  company  imposed  a  less  degree  of 
care  upon  employes  than  the  law  exacted, 
the  company  could  not  shield  Itself  from 
liability  upon  the  ground  that  the  rules  it 
established  were  being  obeyed  when  the  ac- 
cident complained  of  occurred;  and  so,  if 
the  rules  of  the  company  imposed  a  higher 
degree  of  care  than  the  law  demanded,  the 
measure  of  tbe  company's  responsibility 
would  be  tested,  not  by  its  rules,  but  by  the 
law.  The  appellee  did  not,  so  far  as  this 
record  shows,  know  anything  about  the  rules 
pf  the  company.  So  far  as  she  was  con- 
cerned, it  was  wholly  immaterial  whether 
any  rules  had  been  adopted  or  not.  Not 
being  in  the  service  of  the  company,  she 
had  no  right  and  was  under  no  duty  to  de- 
pend upon  the  rules  for  protection.  C.  & 
O.  By.  Co.  V.  Barnes  (Ky.)  117  S.  W.  261. 
Whether  the  employes  violated  or  observed 
them  did  not  in  any  wise  affect  or  change 
the  liability  of  the  company,  or  lessen  or 
Increase  Its  duty  or  respouslbllity  to  appel- 
lee. Nor  did  their  observance  or  nonobserv- 
ance  of  the  rules  relieve  appellee  of  the  du- 
ty she  was  under  to  exercise  care  for  her 
own  safety.  It  would  therefore  seem  clear 
that  the  rules  had  no  place  In  the  case. 
They  did  not  explain  or  illustrate  any  phase 
that  was  relevant  or  pertinent  to  the  Issue 
being  tried.  Fonda  v.  St  Paul  City  R.  Co., 
71  Minn.  438,  74  N,  W.  166,  70  Am.  St  Rep. 
341;  Alabama  Great  Southern  R.  Co.  v.  Clark, 
136  Ala.  450,  34  South.  917. 

The  next  error  complained  of  is  in  respect 
to  the  giving  and  refusing  of  instructions. 
The  instructions  given  did  not  conform  to 
those  directed  to  be  given  in  this  class  of 
cases  in  Lnulsville  Ry.  Co.  t.  Gaar  (Ky.) 
112  S.  W.  1130,  and  Louisville  Ry.  Co.  v. 
Dyer's  Adm'x  (Ky.)  113  S.  W.  463,  and  tor 
this  reason  are  open  to  the  objections  urg- 
ed against  them.  The  defense  of  the  com- 
pany was  that  appellee  came  upon  the  track 
of  the  interurbau  car  so  suddenly  and  so 
close  to  the  approaching  car  that  It  was  im- 
possible for  the  motorman  to  stop  tbe  car 
or  slacken  its  speed  in  time  to  avoid  strlk- 
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tag  her,  and  that  she  web  thrown  tai  front 
of  the  other  car  too  near  to  It  to  prevent 
Injnry.  The  trial  court  gave  the  usual  in- 
structions as  to  the  care  necessary  to  be 
exercised  by  the  operators  of  the  cars,  as 
well  as  the  appellee,  and  also  one  defining 
correctly  the  "contributory  negligence"  up- 
on the  part  of  appellee  that  would  defeat  a 
recovery,  but  declined  to  give  an  Instruc- 
tion presenting  the  view  that  If  appellee, 
after  she  saw  the  car  approaching,  under- 
took to  cross  the  track  so  close  to  the  car 
that  the  motorman  In  charge  of  It  could  not 
by  the  exercise  of  ordinary  care  and  the 
means  at  hla  command  stop  the  car  or  check 
its  speed  In  time  to  avoid  striking  the  plain- 
tiff, they  should  find  for  the  defendant  The 
facts  of  this  case  are  almost  Identical  with 
the  facts  of  the  Byer  Case,  and  the  court 
should  have  given  an  Instruction  similar  to 
that  approved  In  the  Byer  Case;  In  oth- 
er words,  the  court  should  have  told  the  Ju- 
ry that:  "If  they  believed  from  the  evi- 
dence that  plaintiff,  after  she  saw  the  in- 
terurban  car  approaching,  undertook  to  cross 
the  track  In  front  of  it,  and  so  close  to  the 
front  end  of  the  approaching  car  that  the 
motc^man  in  charge  of  the  same  could  not, 
after  discovering  her  peril,  by  the  exercise 
of  ordinary  care  and  the  means  at  his  com- 
mand, stop  the  ear  or  check  Its  speed  in 
time  to  avoid  striking  her,  and  further  be- 
lieve from  the  evidence  that  the  plaintiff, 
after  being  struck  by  said  car,  fell  In  front 
of  the  other  car,  so  close  to  the  same  that 
the  motorman  in  charge  of  said  car  could 
not  by  the  exercise  of  ordinary  care  and  the 
means  at  his  command  prevent  striking  or 
running  upon  the  plaintiff,  then  the  law  is 
for  both  of  the  defendants,  and  the  Jury 
should  so  findi  unless  they  believe  from  the 
evidence  that  the  inability,  if  any,  of  the 
motorman  In  charge  of  either  of  the  cars  to 
stop  the  cars,  was  due  to  the  unusual,  or 
dangerous,  or  reckless  speed  at  which  said 
cars,  or  either  of  them,  were  running  at 
the  time."  And  so,  the  other  instructions 
should  be  modified  to  conform  to  the  views 
expressed  In  the  Oaar  Case. 

The  Judgment  is  reversed,  with  directions 
for  a  new  trial  in  conformity  with  this  opin- 
ion. 


CHOTBAU  TRUST  A;   BANKING   CO  v. 
SMITH  et  al. 

(Court  of  An)eals  of  Kentucky.     April  21, 
1909.) 

L  Bii,i.s   AND    Notes   (8   356*)  —  Chkcks  — 

"HOLDEB   rW    Dux   COUKSK." 

Where  a  bank  in  the  usual  course  of  busi- 
ness took  a  check  in  good  faith  and  without  no- 
tice of  any  infirmity  in  it,  paying  the  holder 
part  of  the  proceeds  and  depositing  the  remain- 
der to  his  credit,  the  bank  was  a  'liolder  In  due 
course"  under  St  1909,  {  3720b,  subsecs.  51,  52 


(Russell's  St.  {{  1920,  1921),  defining  such  a 
holder. 

[E!d.  Note.— For  other  cases,  see  Bills  and 
Notes,  Cent.  Dig.  {  908;    Dec.  Dig.  {  356.» 

For  other  defijUtions,  see  Words  and  Phraaes, 
vol.  4,  p.  3320.] 

2.  Bills  and  Notbb  ({  363*)  —  Hdldeb  ut 
Dub  Coursb— Actions. 

Under  St.  1909,  8  3720b,  subsec.  57  (Rus- 
sell's St.  §  1926),  providing  that  a  holder  in  due 
course  holds  the  mstmment  free  from  any  de- 
fect of  title  of  prior  parties  and  from  defenses 
available  to  prior  parties  among  themselves,  and 
may  enforce  payment  for  the  full  amount  there- 
of against  all  persons  liable  thereon,  a  bank 
whi<^  was  the  holder  in  due  course  of  a  check 
received  from  an  indorser  could  upon  the  dis- 
honor elect  to  sue  the  maker  and  indorsers  or 
any  one  of  them  (or  the  full  amount  of  the 
check. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,  Cent.  Dig.  <  790;    Dec  Dig.  |  363.*] 

3.  Bills  and  Notes  ({  363*)— Cekck— Bona 
Fide  Holoxb— Right  om  Action  Against 
Makeb. 

Though  a  bank  was  a  bona  fide  holder  of 
a  check  for  value  when  it  acquired  it,  it  could 
not  recover  thereon  against  the  maker  if  the 
maker  should  plead  and  show  that  the  bank  had 
parted  with  its  interest  and  was  simply  suing 
for  the  benefit  of  an  indorser  who  had  paid  l>adc 
to  the  bank  the  money  it  had  paid  him. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,  Cent.  Dig.  (  790;    Dec.  Dig.  i  863.*] 

Appeal  from  Olrcuit  Court,  Scott  County. 

"To  be  oflldally  reported." 

Action  by  the  Choteau  Tmst  ft  Banldng 
Company  against  C.  T.  Smith  and  others. 
Judgment  for  defendants,  and  plaintiff  ap- 
peals.   Reversed  and  remanded. 

Jas.  B.  Flnnell  and  Jas.  F.  Askew,  for  ap- 
pellant   Bradley  &  Bradley,  for  appellees. 

HOBSON,  J.  On  October  81,  1906,  0.  T. 
Smith  gave  to  H.  B.  Klnsolving  a  check  for 
$380  on  the  Deposit  Bank  of  Sadlevllle,  Ky. 
Klnsolving  Indorsed  the  check  to  J.  B.  Dunn, 
and  Dunn  Indorsed  it  to  the  Choteau  Trust 
&  Banking  Company.  The  check  when  pre- 
sented for  payment  was  protested  by  the 
direction  of  Smith,  and  the  Choteau  Trust 
&  .Banking  Company  brought  this  suit 
against  Smith  to  recover  on  the  chedc  In 
the  Scott  circuit  court  W.  A.  Hlnton  on 
his  petition  was  made  a  party  defendant  to 
the  action.  He  and  Smith  In  defense  of  the 
suit  charged  that  the  check  bad  been  obtain- 
ed by  fraud,  and  denied  that  the  bank  was 
a  bona  fide  holder  for  value.  By  an  amend- 
ed answer  they  pleaded  that  the  bank  was 
fraudulently  conniving  with  Klnsolving  and 
Dunn  to  assist  them  In  collecting  the  check 
and  to  use  the  name  of  the  bank  as  plain- 
tiff for  the  fraudulent  purpose  of  prevent- 
ing them  from  relying  upon  their  defenses 
to  the  paper  as  against  the  original  payee. 
The  case  was  heard  before  a  Jury,  who  en- 
tered a  verdict  In  favor  of  the  defendants. 
Judgment  was  entered  on  the  verdict,  and 
the  plaintiff  appeals. 

Choteau  Is  a  small  town  In  Indian  Ter- 
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rilory.  In  October,  1006,  the  Howey  Realty 
&  Fluanclog  Coinp<iny  had  a  sale  and  draw- 
ing of  lots  there  and  ran  an  excursion  from 
Lexington,  Ky.,  out  to  the  drawing;  the 
realty  company  paying  the  expenses  of  any 
person  who  bought  10  lots  at  $45  each.  Kln- 
Bolving  was  an  agent  of  the  company. 
Smith  and  Hinton  were  on  the  train.  On 
the  way  out  Klnsolying  persuaded  Hinton  to 
buy  10  lots.  His  traveling  expenses  were 
deducted  from  the  amount  the  lots  cost, 
and  Hinton  then  got  Smith  to  give  Kin- 
solving  his  check  for  $380,  as  Hinton  was 
in  some  doubt  that  he  had  this  much  to  his 
credit  In  bank.  When  they  got  to  Choteau, 
and  Hinton  saw  the  lots,  he  became  dissat- 
isfied and  demanded  the  return  of  his  check. 
In  the  meantime,  however,  Klnsolving  had 
Indorsed  the  check  to  Dunn,  and  Dunn  had 
Indorsed  it  to  the  plalntlfT.  When  Kinsolv- 
Ing  refused  to  return  the  check,  Smith  tele- 
graphed the  bank  at  Sadieville  not  to  pay 
it,  and  for  this  reason  the  check  was  not 
paid  when  it  finally  reached  there.  The 
evidence  is  very  conflicting  as  to  what  took 
place  between  Klnsolving  and  Hinton  on  the 
train;  but  there  was  sufficient  evidence  to 
submit  to  the  Jury  the  question  whether  the 
check  was  obtained  by  fraud,  under  the 
rule  in  this  state  that  where  there  is  any 
evidence  the  question  is  for  the  jury;,  but 
the  evidence  is  conclusive  that  the  bank 
took  the  check  in  good  faith  and  without 
notice  of  any  infirmity  in  it,  and  that  at 
the  time  it  paid  Dunn  $123,  he  depositing 
the  remainder  with  it.  He  checked  this  out 
a  day  or  so  afterwards  and  before  the  check 
was  protested.  The  bank  had  no  interest 
in  the  sale  of  the  lots  or  in  the  realty  com- 
pany, and  the  transaction  with  Dunn  was 
in  the  usual  course  of  business.  It  does 
not  appear  from  the  record  where  Dunn 
lived,  although  it  may  perhaps  be  Inferred 
from  some  of  the  proof  that  he  lived  In  St 
Louis.  It  is  said  that  he  was  solvent,  and 
there  is  no  evidence  to  the  contrary.  The 
defendants  -showed  by  a  number  of  Ken- 
tucky bankers  that  by  the  usual  course  of 
banking,  when  a  check  which  had  been  re- 
ceived was  dishonored,  the  bank  would  look 
to  the  person  who  had  indorsed  the  check 
to  it,  if  he  was  solvent,  rather  than  to  the 
maker  of  the  check,  and  upon  this  evidence 
the  court  gave  the  Jury  the  following  in- 
struction: "The  Jury  are  instructed' to  find 
for  the  plaintiff,  the  Choteau  Trust  &  Bank- 
ing Company,  unless  they  believe  from  the 
evidence  that  the  plaintiff  conspired  with 
H.  B.  Klnsolving  and  J.  B.  Dunn,  the  payee 
and  indorser  of  said  check,  respectively,  to 
defraud  the  defendant  Hinton  by  depriving 
him  of  any  right  or  rights  he  had  to  resist 
and  refuse  payment  of  said  check,  because 
of  misrepresentations  made,  if  any  were 
made,  to  Hinton  by  the  agent  or  agents  of 
the  Howey  Realty  Company  concerning  the 
lots  alleged  to  have  been  purchased  by  said 


Hinton  from  said  company.  Then  they 
ought  to  find  for  defendant." 

It  is  evident  from  the  proof  that  the  bank 
was  a  holder  of  the  ch^ck  for  value;  but 
it  Is  insisted  that  its  not  looking  to  Dunn 
for  the  money,  and  insisting  on  collecting 
it  from  Smith,  is  evidence  that  It  is  no  long- 
er a  holder  of  the  paper  for  value,  and  that 
the  suit  is  brought  under  an  arrangement 
with  Dunn  to  defraud  Smith  and  Hinton,  by 
depriving  them  of  their  right  to  show  the 
check  was  obtained  by  fraud.  Section  3720b, 
subsecs.  51,  52,  56,  57,  Ky.  St  (Russell's  St 
§S  1920,  1921,  1925,  1926),  provides  as  fol- 
lows: 

"The  holder  of  a  negotiable  instrument 
may  sue  thereon  in  his  own  name,  and  pay- 
ment to  him  in  due  course  discharges  the  in- 
strument."    Subsection  51. 

"A  holder  in  due  course  is  a  holder  who 
has  taken  the  instrument  under  the  follow- 
ing conditions:  (1)  That  the  instrument  is 
complete  and  regular  upon  its  face.  (2) 
That  lie  became  the  holder  of  it  before  it 
was  overdue,  and  without  notice  that  It 
had  been  previously  dishonored,  If  such  was 
the  fact  (3)  That  he  took  it  in  good  faith 
and  for  value.  (4)  That  at  the  time  it  was 
negotiated  to  him  he  had  no  notice  of  any 
infirmity  in  the  instrument  or  defect  in  the 
title  of  the  person  negotiating  it"  Sub- 
section 52. 

"To  constitute  notice  of  an  Infirmity  in 
the  Instrument  or  defect  in  the  title  of  the 
person  negotiating  the  same,  the  person  to 
whom  it  is  negotiated  must  have  had  actual 
knowledge  of  the  infirmity  or  defect,  or 
knowledge  of  such  facts  that  his  action  in 
taking  the  Instrument  amounted  to  bad 
faith."    Subsection  56. 

"A.  holder  in  due  course  holds  the  instm- 
ment  free  from  any  defect  of  title  of  prior 
parties  and  free  from  defenses  available 
to  prior  parties  among  themselves,  and  may 
enforce  .payment  of  the  instrument  for  the 
i  full  amount  thereof  against  all  parties  liable 
thereon."    Subsection  57. 

As  the  plaintiff  is  a  holder  in  due  course, 
it  has  a  legal  right  under  the  statute  to  en- 
force payment  of  the  instrument  for  the  full 
amount  of  it  against  all  parties  liable  there- 
on. When  the  plaintiff  has  the  right  to  sue 
all  or  any  of  the  makers  of  an  instrument  at 
bis  election,  the  person  who  is  sued  cannot 
complain  that  others  equally  liable  are  not 
sued.  If  six  persons  sign  a  promissory  note, 
and  the  payee  sues  one  of  them,  he  cannot 
complain  that  suit  was  not  brought  against 
the  other  five.  The  exercise  of  a  legal 
right  cannot  be  made  the  basis  of  a  defense 
to  an  action.  If  Dunn  is  good,  and  Smith 
has  to  pay  this  check  to  the  bank,  he  can 
then  sue  Dunn  for  the  money  which  he  has 
paid;  but  he  cannot  demand  of  the  bank 
that  It  shall  forego  its  action  against  him, 
and  bring  an  action  against  Dunn  before  it 
requires  him  to  pay  the  debt.    The  purpose 
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of  the  statute  is  to  give  the  bolder  of  the 
paper  an  election  as  to  whom  he  will  sue. 
A  large  part  of  the  business  of  the  country 
Is  done  on  checks.  Checks  are  taken  as 
money,  and  pass  from  band  to  hand  as  such, 
because  it  Is  understood  that  an  innocent 
bolder  can  enforce  payment  against  tber  mak- 
er without  regard  to  any  defense  he  may 
have  against  the  payee;  but  U  the  rule  were 
laid  down  that  the  banks  wbo  cash  checks 
must  in  the  first  place  look  to  the  indorser, 
or  that  their  failure  to  look  to  tbe  indorser 
is  evidence  of  a  fraudulent  conspiracy,  the 
whole  value  of  checks  for  commercial  pur- 
poses would  be  destroyed,  and  the  manifest 
Intention  of  the  statute  would  be  defeated. 
We  had  a  similar  question  before  ns  In  Sabel 
v.  Planters'  Bank,  110  Ky.  209,  61  S.  W.  867. 
Tbe  bank  tbere  bad  cashed  a  draft  to  which 
a  bill  of  lading  was  attached  as  security. 
The  drawee  refused  to  accept  the  draft  and 
then  undertook  to  attach  the  goods  covered 
by  tbe  bill  of  lading,  insisting  that  tbe  bank 
was  not  a  holder  for  value  and  was  only 
prosecuting  the  suit  to  cut  off  bis  defense 
against  the  drawer.  It  was  held  that  the 
attachment  could  not  prevail.  To  hold  that 
tbe  failure  of  the  bank  to  follow  the  custom 
of  looking  to  tbe  Indorser  is  evidence  of  a 
ftandulent  conspiracy  with  him  to  defeat 
tbe  equities  of  the  maker  would  be  to  re- 
quire tbe  bank  to  follow  the  custom  in  or- 
der to  be  safe  In  Its  suit,  and  the  result  in 
tbe  end  would  be  practically  to  deny  to  It 
the  right  to  look  to  any  or  all  of  the  parties 
at  Its  election.  The  statute  is  only  declara- 
tory of  the  common  law  and  tbe  rule  here- 
tofore In  force  In  this  state:  "A  bona  fide 
bolder  for  value  of  negotiable  paper  is  one 
wbo  has  acquired  title  in  the  usual  course 
of  business,  for  a  valuable  consideration,  In 
good  faith,  from  one  capable  of  transferring 
it  or  from  one  In  possession  of  tbe  paper 
witb  an  apparent  right  to  transfer  it  and 
without  notice  or  knowledge  of  defenses  or 
circumstances  which  should  put  him  on  in- 
quiry." 7  Cyc.  924.  "Defenses  available 
against  tbe  real  party  In  Interest  may  be  set 
up,  although  the  action  be  brought  by  a 
nominal  party."  8  Cyc.  25.  "The  real  party 
In  interest  is  the  person  beneficially  entitled 
to  the  proceeds  of  the  bill  or  note.  As  a 
rule  tbe  holder  is  presumptively  the  owner, 
and  as  such  is  tbe  real  party  in  interest  and 
entitled  to  bring  salt"  8  Cyc.  69.  "At  com- 
mon law  tbe  bolder  of  a  bill  might  bring 
several  simultaneous  actions  against  all  or 
any  of  the  prior  parties  liable  to  blm.  He 
could  not,  however,  maintain  a  joint  action 
against  parties  severally  liable.  By  statute 
in  many  of  the  United  States,  In  England, 
and  In  Canada  the  holder  of  a  bill  of  ex- 
change or  promissory  note  may  bring  suit 
against  the  drawer  or  maker,  acceptor  or 
indorser,  any  or  all.  In  tbe  same  action."  8 
Cyc.  92. 


If  the  purchaser  of  the  paper  Is  a  bona 
flde  bolder  for  value  when  be  acquires  it, 
be  may  enforce  the  payment  of  the  paper, 
unless  the  defendant  pleads  and  shows  that 
he  is  not  the  real  party  in  interest  If  the 
defendant  here  bad  pleaded  and  shown  that 
the  bank  had  no  actual  interest  In  the  col- 
lection of  tbe  note,  or  that  it  was  simply 
bringing  the  action  In  its  own  name  for  the 
benefit  of  Dunn,  who  had  already  paid  back 
to  It  the  money  It  had  paid  him,  the  prluci- 
ple  relied  on  by  counsel  would  apply;  but 
there  was  an  entire  failure  io  establish  any- 
thing of  this  sort  and,  on  the  conclusion  of 
the  evidence,  the  court  should  have  instruct- 
ed the  Jury  peremptorily  to  find  for  the 
plaintiff. 

Judgment  reversed,  and  cause  remanded 
for  further  proceedings  consistent  herewith. 


UNITED  STATES  HBAI/TH  ft  ACCIDENT 
INS.  OO.  V.  JOLLY. 

(Court  of  Appeals  of  Kentucky.     April  21, 
1909.) 

1.  Witnesses  (J  164*)  —  Competinot  —  De- 
cease OF  Otheb  Party  to  Oontbaot. 

In  an  action  on  a  health  and  accident  pol- 
icy  of  Insurance,  evidence  by  plaintiff  that  h» 
did  not  make  certain  statements  in  the  applica- 
tion for  the  policy  was  error,  where  the  agent 
who  took  the  application  was  dead. 

[Eld.  Note.— Per  other  cases,  see  Witnesses, 
Cent.  Dig.  H  683-686,  688-695;  Dec.  Dig.  | 
104.*] 

2.  Evidence  (J  817*)— Heabsat— Statement 
BY  Pebsons  Otheb  Than  Witnesses. 

In  an  action  on  a  health  and  accident  poi* 
Icy,  evidence  by  plaintiFs  physician  as  to  what 
a  chemist  reported  to  him  concerning  pus  tak- 
en from  plaintiff's  thigh  and  submitted  to  tbe 
chemist  is  inadmissible  as  hearsay. 

[Ed.  Note. — For  other  cases,  see  Evidence,. 
Cent  Dig.  {{  1174-1192;    Dec.  Dig.  t  317.*] 

3.  Evidence  (|  509*)— Opinion  Evidencic^ 
Testimony  of  Chemist. 

If  a  chemist  is  shown  to  be  a  competent 
expert,  he  may  testify  that  he  made  an  exam- 
ination of  pus  taken  from  plaintiff's  hip,  and 
may  also  state  what  his  examination  showed. 

[Ed.  Note. — For  other  cases,  see  Evidence, 
Cent.  Dig.  §|  2312,  2313;    Dec  Dig.  |  509.»] 

4.  Tbiai.  (8  208*)— Reception  of  Evidbnc*— 
Cautioning  Juby  as  to  Iufbopeb  Evi- 
dence. 

Where  the  court  excludes  certain  evidence, 
and  it  is  repeated  by  the  witness,  the  witness 
should  be  cautioned  as  to  the  previous  ruling, 
and  the  jury  should  be  admonished  not  to  con- 
sider the  statement. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  t  504;    Dec  Dig.  (  208.»] 

5.  Insttbancb  (i  255*)— Avoidance  of  Poli- 
cy—Effect OF  Misbefbesentation. 

Where  the  misrepresentations  by  a  person 
applying  for  health  and  accident  insurance  are 
such  that,  if  true  answers  had  been  given,  the 
insurer,  acting  in  accordance  with  tbe  usual 
practice  among  such  companies,  would  not  have 
taken  the  risk,  such  misrepresentations  will 
avoid  the  policy. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent.  Dig.  {  548;    Dec.  Dig.  i  255. •] 
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Appeal  from  Circuit  Ck)art,  Breckinridge 
Connty. 

"Not  to  be  officially  reported." 

Action  by  R.  M.  Jolly,  Jr.,  against  the 
United  States  Health  &  Accident  Insurance 
Company.  Judgment  for  plaintiff,  and  de- 
fendant appeals.    Reversed  and  remanded. 

See,  also,  101  S.  W.  1179. 

Barnes  &  Kincbeloe  and  Murray  ft  Murray, 
for  appellant  John  P.  Haswell,  Jr.,  for  ap- 
pellee. 

HOBSON,  J.  The  United  States  Health  & 
Accident  Insurance  Company  Issued  to  R. 
M.  Jolly,  Jr.,  a  policy  by  which  It  agreed  to 
pay  him  an  Indemnity  of  $40  a  month  after 
the  first  week  that  be  was  necessarily  and 
continuously  confined  In  the  house  and  reg- 
ularly visited  by  a  legally  qualified  physician 
by  reason  of  Illness  contracted  and  begin- 
ning after  the  policy  bad  been  maintained 
in  continuous  force  for  30  consecutive  days. 
The  latter  part  of  January,  1905,  he  was 
taken  sick,  and  claimed  the  indemnity.  The 
company  denied  liability,  and  this  suit  fol- 
lowed. On  the  first  trial  of  the  case,  there 
was  a  verdict  and  Judgment  in  his  favor  for 
$251.  On  appeal  to  this  court  it  was  held 
that  the  verdict  was  palpably  against  the 
weight  of  the  evidence.  It  was  also  held  that 
Jolly  was  not  a  competent  witness  as  to  what 
took  place  between  him  and  the  agent  of  the 
company  when  the  application  was  made,  as 
the  agent  was  dead.  See  United  States 
Health  &  Accident  Insurance  Company  y. 
Jolly,  101  8.  W.  1179.  On  a  return  of  the 
case  to  the  circuit  court,  it  was  tried  again ; 
Jolly  recovering  a  Judgment  and  verdict  for 
$240^    The  company  appeals. 

The  evidence  on  the  second  trial  no  more 
supports  the  verdict  than  the  evidence  on 
the  first  trial  The  verdict  is  palpably 
against  the  evidence.  On  the  trial  the  court 
allowed  Jolly,  as  a  witness  for  himself,  to 
state  that  he  had  made  none  of  the  state- 
ments in  the  application  after  No.  S.  This 
was  error.  As  the  agent  was  dead,  Jolly 
could  not  testify  as  to  anything  that  occurred 
between  him  and  the  agent  when  the  applica- 
tion was  taken,  and  to  allow  him  to  say 
that  he  did  not  make  certain  statements  con- 
tained In  the  application  is  in  effect  to  allow 
him  to  state  that  certain  things  did  not  occur 
between  him  and  the  agent,  or  to  testify  to 
what  did  occur  between  him  and  the  agent 
The  court  should  have  sustained  the  defend- 
ant's objection  to  this  evidence  and  should 
not  have  allowed  Jolly  to  state  anything  as 
to  what  he  stated  or  did  not  state  to  the 
agent  when  the  application  was  taken. 

The  court  also  allowed  Dr.  L.  B.  Moreman 
to  state,  over  the  defendant's  objection,  that 
he  had  sent  some  pus  from  the  plalntlCTs 
thigh  to  a  chemist  in  LoulsTllle,  that  the 
latter  had  examined  It  under  a  microscope. 


and  had  reported  to  him  what  the  examina- 
tion showed.  He  was  allowed  to  tell  what 
the  report  was.  The  chemist  may  tell  that 
he  made  the  examination,  and  what  his  ex- 
amination showed,  if  he  is  shown  to  be  com- 
petent to  speak  as  an  expert;  but  his  report 
to  Dr.  Moreman  is  not  competent  as  evi- 
dence of  what  his  examination  showed. 
This  would  be  to  allow  hearsay.  All  the 
evidence  as  to  this  examination  should  have 
been  excluded.  The  witness  several  times 
spoke  of  examinations  made  by  other  Insur- 
ance companies.  The  court  excluded  the 
evidence,  but  wben  It  was  repeated  he 
shovild  have  cautioned  the  witness  as  to  bis 
previous  ruling,  and  should  have  admonish- 
ed the  Jury  not  to  consider  the  statement. 

On  the  last  trial  of  the  case  the  court 
gave  the  same  instructions  to  the  Jury  as 
he  had  given  on  the  first  trial.  This  seems 
to  have  been  done  because  this  court  in  the 
former  opinion  said  nothing  of  the  instruc- 
tions. The  reason  that  nothing  was  said  as 
to  the  instructions  was  that  the  court  could 
not  anticipate  what  the  evidence  would  be 
on  another  trial.  What  the  Instructions 
should  be  must  necessarily  depend  on  the 
evidence  before  the  Jury.  When  we  exclude 
the  evidence  of  the  plaintiff  as  to  what  took 
place  between  him  and  the  agent  there  is 
nothing  in  the  record  to  base  instructions  2 
and  3  upon;  for  Dr.  Moreman,  the  only  oth- 
er witness  introduced,  shows  distinctly  he 
does  not  know  what  took  place  between 
Jolly  and  the  agent  Instructions  2  and  3 
therefore  should  not  have  been  given.  In 
lieu  of  them,  the  court  should  have  told  the 
Jury:  (1)  That  if  the  plalntUTs  Illness  was 
not  contracted  or  did  not  begin  after  the 
policy  had  been  maintained  In  continuous 
force  for  30  consecutive  days,  they  should 
find  for  the  defendant  (2)  In  another  in- 
struction be  should  have  set  out  the  answers 
In  the  application  relied  on  by  the  defendant 
and  should  have  told  the  Jury  that  if  these 
answers  were  untrue,  and  If  true  answers 
had  been  given  the  insurer,  acting  naturally 
and  reasonably  in  accordance  with  the  usual 
practice  among  health  and  accident  Insur- 
ance companies,  would  not  have  taken  the 
risk,  they  should  find  for  the  defendant 
Providence  Savings  Life  Assurance  Co.  v. 
Whayne,  93  S.  W.  1049. 

Judgment  reversed,  and  cause  remanded 
for  further  proceedings  consistent  herewith. 


OOX  T.  COMMONWEALTH. 

(Court  of  Appeals  of  Kentucky.    April  20, 
1909.) 

1.  Homicide  (|  255*)— IVfANSLAUOHTEB— Evi- 
dence. 

Evidence  heU  to  support  a  conviction  of 
voluntary  manslaughter. 

[EA.   Note.— For  other  cases,  see   Homicide, 
Cent.  Dig.  S  540;    Dec  Dig.  i  255.*] 


•For  other  caaes  «ee  wm*  topic  and  •ectlon  NUMBER  in  D«o.  ft  Am.  01s>.  1>07  to  data,  ft  Raportar  Indazet 


Digitized  by 


Google 


Ky.) 


COX  V.  COMMONWEALTH. 


283 


2.  Cbiminal  Law  (J  1159*)  — Appeal— Re- 
view—Fiwoing  OF  Facts  by  Jukt. 

TTie  verdict  of  a  jury  upon  the  facts  In  a 
criminal  case  will  not  be  disturbed  on  appeal 
except  in  the  absence  of  proof  to  support  it. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Uw.  Gent.  Dig.  H  3074^3083;  Dec.  Dig.  { 
1159.*] 

3.  Crihinai.  IaAW   (S  720*)  —  Tbial  —  Abotj- 

VERT   or   COUNSEI.. 

Much  latitude  is  of  necessity  allowed  a 
commonwealth  attorney  in  the  prosecution  of 
liis  case :  the  only  limitation  bein^  that  he  must 
confine  himself  to  the  facta  in  evidence  and  the 
fair  and  reasonable  deductions  and  conclusions 
to  be  drawn  therefrom. 

[Ed.  Note.— For  other  cases,  see  Criminal 
L«w,  Cent  EHg.  IS  1670,  1071;  Dec.  Dig.  § 
720.*) 

4.  Ckimiwai,  IAw  (J  720*)— Tbiai,— Abou- 

IIENT    OF    COTINSEI.. 

In  a  murder  case,  where  accused,  who  left 
the  bouse  where  a  quarrel  was  in  progress  with 
a  pistol  in  bis  hand  to  notifj^  the  proprietor  of 
the  lumber  camp  and  have  him  stop  the  disturb- 
sDce,  testified  that  he  gave  the  proprietor  the 

gistol  to  keep  the  disorderly  persons  at  the 
ouse  from  getting  it,  but  it  was  not  clear  from 
his  testimony  or  from  the  proprietor's  deposi- 
tion wliat  the  proprietor  had  done  with  the  pis- 
tol after  be  received  it,  it  was  not  improper  ar^ 
gnment  tor  the  commonwealth  attorney  to  state 
that  the  proprietor  had  It  in  bis  hand  when  he 
returned  to  the  house  with  accused,  where  de- 
cedent was  killed,  since  it  could  not  be  said  that 
(neb  an  inference  was  unauthorized  by  the  ev- 
idence. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Uw.  Cent  Dig.  H  1670,  1671;  Dec.  Dig.  { 
720.*] 

5.  Cbihtnai.  Law  (J  941*)— New  Tbiait-Cu- 

MinJlTITE   ESVIDEKCE. 

A  new  trial  on  the  ground  of  newly  discov- 
ered evidence  was  properly  reftised,  where  the 
evidence  was  at  most  merely  cumulative,  espe- 
cially where  the  application  was  not  supported 
by  the  witness'  affidavit,  and  the  affidavit  of  ac- 
cused and  his  counsel  failed  to  show  requisite 
diligence  to  discover  the  evidence  sooner. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Gent  Dig.  Si  2328-2330;  Dec  Dig.  S 
«41.»] 

Appeal  from  Clrcnit  Court,  Larue  County. 

"Not  to  be  officially  reported." 

WUllam  Cox  was  convicted  of  voluntary 
manslaughter  on  a  charge  of  murder,  and 
appeals.    Affirmed. 

Jno.  C.  fVlend,  for  appellant  Jas.  Breath- 
itt, Atty.  Gen.,  and  Tom  B.  McGregor,  ABSt 
Atty.  Gen.,  for  the  Commonwealth. 


8ETTLE1,  O.  J.  The  appellant,  Wm.  Cox, 
killed  Harlan  Gbode  by  striking  him  upon 
the  head  with  a  stick,  or  piece  of  timber. 
The  indictment  under  which  he  was  tried 
charged  him  with  the  crime  of  mtirder.  The 
trial  resulted  in  a  verdict  finding  him  guilty 
of  voluntary  manslaughter  and  fixing  hbs 
punishment  at  confinement  in  the  peniten- 
tiary seven  years.  Judgment  was  entered 
in  accordance  with  the  verdict  Having 
been  refused  a  new  trial,  appellant  now  asks 
of  this  court  a  reversal  pf  the  Judgment. 

The  homicide  occurred  in  a  house  situated 


at  a  lumber  camp  In  Larue  county.  The 
house  seems  to  have  been  owned  at  one  time 
by  the  deceased,  Harlau  Goode;  but  at  the 
time  of  bis  death  was  under  the  control  of 
appellant  though  much  if  not  all  of  the  fur- 
niture therein  was  owned  by  Goode.  How- 
ever, the  latter.  Ills  two  sons,  one  Jasper 
Hogue,  and  other  hands  at  work  in  the  lum- 
ber camps  were  boarding  in  the  house  with 
appellant  On  the  afternoon  of  the  homicide, 
the  boarders  of  appellant  having  obtained 
some  whisky,  many  of  them,  including  ap- 
pellant and  Harlan  Goode,  drank  of  it  freely, 
and  several  of  them  became  intoxicated. 
This  was  true  of  Goode,  and  perhaps  of  ap- 
pellant In  the  evening  several  of  the  board- 
ers, including  the  two  sons  of  Harlan  Goode 
and  Hogue,  went  to  some  sort  of  an  enter- 
tainment in  the  neighborhood.  Harlan 
Goode,  being  unwell,  retired  at  an  early 
hour;  his  bed  being  in  the  same  room  oc- 
cupied by  appellant,  his  wife,  and  little 
daughter.  Late  in  the  night  the  boarders 
who  had  attended  the  party  returned;  Willie 
Goode  going  up  to  the  room  occupied  by  his 
father,  appellant,  and  his  wife  and  daughter. 
The  returning  boarders.  Including  Willie 
Goode,  were  still  drinking  and  hilarious. 
After  Willie  reached  his  father's  room,  the 
two  had  some  conversation  about  Hogue,  In 
which  his  father  accused  Hogue  of  having 
stolen  certain  articles  about  the  house,  and 
perhaps  advised  his  son  to  teU  Hogue  of  it 
Following  this  conversation  Hogue  entered, 
or  was  called  by  Willie  Goode  into  the  room 
where  his  father  was  in  bed.  Soon  after 
entering  the  room,  Hogue  and  Willie  Goode 
got  into  an  altercation,  and  later  a  fight 
After  a  vain  effort  to  stop  the  difficulty  by 
calling  to  the  belligerents  from  the  bed,  Har- 
lan Goode  got  up  and  went  to  them,  pulled 
his  son  away  from  Hogue,  ordered  the  latter 
from  the  room,  and  slapped  him  in  the  face. 
This  seemed  to  increase  the  disorder,  and 
Just  then  appellant  jumped  from  his  bed  and 
with  pistol  in  hand  approached  the  disorder- 
ly persons,  ordered  them  to  be  quiet,  and 
threatened  them  with  the  pistol.  Failing  to 
restore  order,  appellant,  with  the  pistol  still 
in  his  hand,  left  the  room  with  the  avowed 
purpose  of  getting  Norman  Tucker,  the  pro- 
prietor of  the  camp,  to  go  to  the  house  and 
stop  the  fighting  and  disorder.  Tucker  slept 
in  an  office  building  some  yards  from  the 
house  occupied  by  appellant  and  his  board- 
ers. Appellant  soon  returned  to  the  house 
with  Tucker,  and  when  they  got  to  the  door 
they  found  there  Harlan  Goode,  his  son  Will- 
ie, and  Jasper  Hogue.  Harlan  Goode  came 
out  of  the  door,  and,  according  to  the  several 
witnesses  of  the  commonwealth,  appellant 
stepped  from  behind  Tucker  and,  picking  up 
from  the  ground  a  large  stick  of  timber, 
struck  Harlan  Goode  on  the  head  with  it 
knocking  him  down.  Goode  got  up,  walked 
a  few  steps,  and  again  fell.    When  others 
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went  to  him,  they  found  blm  nnconscious, 
and,  taking  him  Into  the  house,  laid -blm  on 
a  bed.  In  a  few  hours  be  died.  According 
to  the  three  witnesses  of  the  commonwealth, 
the  deceased  neither  made,  nor  attempted  to 
malce,  an  attack  upon  appellant  when  the 
latter  struck  him,  and  was  not  expecting-  tbe 
blow.  On  the  other  hand,  appellant  testi- 
fied that,  before  he  left  the  house  to  get 
Tucker,  deceased  threatened  to  take  his  life, 
and  when  he  and  Tucker  met  deceased  at 
the  door  WtlUe  Goode  was  holding  and  try- 
ing to  keep  him  from  leaving  the  bouse,  but 
that  deceased  broke  loose  from  blm,  and  as 
be  came  out  of  the  door  had  a  chair  in  his 
bands,  which  appellant  believed  he  was  go- 
ing to  strike  him  with,  as  be  was  coming 
towards  him.  That  acting  upon  this  belief, 
and  having  reasonable  gn^nnds  to  apprehend 
that  his  life  was  in  danger  at  the  hands  of 
deceased,  he  struck  and  killed  him.  Tucker 
was  not  present  when  appellant  was  tried, 
but  the  latter  obtained  the  benefit  of  his  tes- 
timony by  setting  it  forth  in  bis  own  affida- 
vit, which  was  admitted  by  the  court  and 
read  as  a  deposition.  Tbe  testimony  thus 
attributed  to  Tucker  was  in  the  main  corrob- 
orative of  appellant's  account  of  the  killing. 

Counsel  for  appellant  insists  that  the  ver- 
dict of  the  Jury  is  contrary  to  law  and  un- 
supported by  the  evidence.  We  see  no  force 
in  this  claim.  No  complaint  is  made  of  the 
instructions,  which  fairly  and  correctly  gave 
the  law  of  the  case,  and  the  record  presents 
no  reason  for  saying  that  the  verdict  is  con- 
trary to  or  unsupported  by  the  evidence. 
There  were  three  witnesses  for  the  common- 
wealth, John  Goode,  Willie  Goode,  and  Jo- 
seph Hogue,  whose  testimony  tended  to  es- 
tablish appellant's  guilt  They  were  con- 
tradicted only  by  appellant  and  tbe  deposi- 
tion of  Tucker.  In  view  of  this  situation, 
we  can  well  understand  how  the  Jury  reach- 
ed the  conclusion  expressed  by  the  verdict 
This  court  will  not  disturb  the  verdict  of  tbe 
Jury  upon  the  facts  of  a  criminal  case,  ex- 
cept in  tne  absence  of  proof  to  support  it 

We  can  see  nothing  prejudicial  in  the 
statements  of  the  commonwealth's  attorney 
that  Tucker,  upon  returning  with  appellant 
to  tbe  place  where  deceased  was  killed,  had 
tbe  pistol  appellant  carried  to  blm.  Tbe  lat- 
ter said  he  gave  it  to  Tucker  at  the  office 
to  keep  the  disorderly  persons  at  tbe  bouse 
from  getting  it,  but  it  was  not  clear  from 
his  testimony  or  the  deposition  of  Tucker 
what  the  latter  did  with  the  pistol,  after  be 
received  it  Therefore  it  cannot  be  said  that 
the  statement  of  the  commonwealth's  attor- 
ney that  Tucker  bad  it  in  his  hand  when  be 
went  with  appellant  to  the  house  was  an  in- 
ference unauthorized  by  tbe  evidence.  As 
said  by  this  court  in  Housman  v.  Common- 
wealth, 110  8.  W.  286:  "Much  latitude  is,  of 
necessity,  allowed  an  attorney  in  the  presen- 
tation of  his  case;  tbe  only  limitations  being 


such  as  require  him  to  confine  himself  to 
the  facts  introduced  in  evidence,  and  the 
fair  and  reasonable  deductions  and  conclu- 
sions to  be  drawn  therefrom  and  the  appli- 
cation of  tbe  law,  as  given  by  the  court,  to 
the  facts  proven.  Controlled,  regulated,  and 
bounded  alone  by  these  limitations,  an  ad- 
vocate may  with  perfect  propriety  appeal 
to  tbe  Jury  with  all  the  power,  force,  and 
persuasiveness  which  bis  learning,  skill,  and 
experience  enable  him  to  command,  and  of 
this  character  of  argument  the  accused  may 
not  complain,  even  though  be  feels  that  his 
conviction  may  be  traceable  more  directly 
to  the  argument  of  counsel  than  to  the  facts 
proven." 

We  find  no  error  in  the  refusal  of  the 
court  to  grant  a  new  trial  on  account  of  the 
alleged  newly  discovered  evidence  of  Mrs. 
Underwood.  At  most  it  is  merely  cumula- 
tive, and,  besides,  this  ground  was  imsnp- 
ported  by  tbe  affidavit  of  the  alleged  new 
witness.  Moreover,  the  affidavit  of  appel- 
lant and  bis  counsel  failed  to  manifest  such 
diligence  as  should  have  been  used  to  earlier 
discover  the  new  witness  and  tbe  facts  In 
her  possession. 

Being  of  opinion  that  appellant  received  a 
fair  trial,  tbe  Judgment  is  affirmed. 


BOARD   OF  COUNCILMBN  OF  CITX   OF 
FRANKFORT  v.  DOWNEY. 

(Court   of   Appeals   of   Kentucky.      April    22, 
1909.) 

1.   MUNICIPAl   CORPOBATIONS    (S   822*)   —  DB- 

FECTivE  Streets  —  Injubies— NEaLioKNCE — 

INSTBUCTIONS. 

Where  the  offlcera  of  a  city  for  several 
months  prior  to  the  accident  had  knowledge  of 
the  general  defective  condition  of  the  street  at 
the  point  where  plaintiff  was  injured  which 
knowledge  was  uncontradicted,  the  court  would 
have  been  warranted  in  treating  it  as  admit- 
ted, and  hence  the  city  was  not  prejudiced  be- 
cause the  court  omitted  to  charge  that  the  city 
was  entitled  to  reasonable  time  to  make  needed 
repairs  after  knowledge  of  the  defect,  though 
it  was  not  shown  that  defendant  had  knowl- 
edge of  the  existence  of  the  particular  hole  that 
caused  the  accident  in  question. 

(E2d.   Note. — For  other   cases,   see   Municipal 
Corporations,  Dec.  Dig.  8   822.*] 

2.'  TBIAL    (8    192*)  —  INSTB0OTION8  —  ASSDMP- 

TioN  or  Uncontrovebted  Fact. 

An  instruction  is  not  objectionable  because 
it  assumes  an  uncontroverted  fact  or  one  con- 
clusively proved. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  8§  432-434 ;   Dec  Dig.  {  192.*] 

8.  Damages  (8  185*)  —  Pebsokai.  Injt»ibb  — 

Evidence. 

In  an  action  for  injuries,  evidence  held 
to  sustain  a  finding  that  plaintiff's  condition 
was  tlLe  result  of  the  injury  sued  for. 

[Ed.   Note.— For   other   cases,   see   Damages, 
Dec.  Dig.  8  185.*] 

Appeal  from  Circuit  Court  Franklin  Coun- 


ty. 


"Not  to  be  oflicially  reported." 

Action   by   Joanna    Downey   against    tbe 
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Board  of  Council  men  of  the  City  of  Frank- 
fort. Judgment  for  plaintiff,  and  defendant 
appeals.     Affirmed. 

Wm.  Cromwell,  for  appellant  B.  G.  Wil- 
liams, for  appellee. 

IJASSING,  J.  Appellee  sued  to  recover 
damages  for  an  Injury  sustained  by  being 
thrown  from  her  buggy  wblle  driving  over 
one  of  the  streets  in  the  eastern  part  of 
the  city,  the  i)etltlon  alleging  that,  by  reason 
of  one  of  the  wheels  of  her  buggy  running 
Into  a  mt  or  hole  in  the  street,  the  axle  of 
the  baggy  was  broken,  and  she  was  thrown 
violently  npon  and  over  the  dashboard  and 
severely  and  seriously  Injured ;  that  the  de- 
fective condition  of  the  street  was  known, 
or  could  have  been  known  by  the  city  offi- 
cials by  the  exercise  of  ordinary  care;  and 
that  bnt  for  its  said  defective  condition  the 
accident  and  consequent  Injury  would  not 
have  occurred.  The  city  answered,  joining 
issue  on  each  material  allegation  of  the  pe- 
tition, and  upon  the  issue  so  formed  the  case 
was  tried  by  a  jury,  which  returned  a  ver- 
dict in  favor  of  appellee  for  $1,126. 

To  reverse  this  Judgment  the  city  appeals. 
Several  grounds  are  set  up  in  the  motion  for 
a  new  trial,  but  only  two  of  which  are  seri- 
ously considered  by  counsel  in  his  brief. 
These  are,  first,  that  the  verdict  is  flagrantly 
against  the  evidence;  and,  second,  that  the 
jury  was  not  properly  Instructed,  in  that  the 
court  failed  to  state  in  the  Instruction  that, 
after  notice  of  the  defective  condition  of  the 
street  had  been  brought  home  to  the  city,  it 
should  have  a  reasonable  time  within  which 
to  repair  same  before  liability  would  attach 
for  an  Injury  resulting  to  one  because  of 
such  defective  condition. 

The  evidence  shows  that  the  street  in 
question  for  a  considerable  distance  on  each 
side  of  where  the  accident  occurred  was  in 
a  very  bad  condition.  The  mayor  stated 
that  his  attention  had  been  called  to  this  bad 
and  defective  condition  of  the  street  at 
tliat  point  as  much  as  two  or  three  months 
before  the  date  of  the  accident.  The  city 
engineer  and  others  of  the  city  officials  like- 
wise had  knowledge  of  this  defective  condi- 
tion brought  home  to  them,  and,  while  there 
is  no  testimony  showing  that  any  of  said 
officials  knew  of  the  existence  of  the  par- 
ticular bole  which  caused  the  breaking  of 
the  axle,  still  they  all  knew  that  the  entire 
street  at  that  point  was  in  a  dangerous,  un- 
safe, and  defective  condition.  It  appears 
that  its  condition  was  so  bad  at  that  time 
and  place  that  three  other  vehicles  were 
either  stalled  or  broken  down  at  almost  the 
same  point  where  the  accident  to  appellee's 
buggy  occurred.  There  is  no  proof  in  the 
case  to  the  contrary.  This  evidence  as  to 
tbe  existence  of  these  defects  in  the  street 
at  that  point  for  such  a  length  of  time  being 
uncontradicted,  the  court  was  warranted  In 
treating  it  as  a  fact  admitted,  and  appellant 
vas  certainly  not  prejudiced   because  the 


instruction  failed  to  state  that  appellant  was 
entitled  to  be  given  a  reasonable  time  ic 
which  to  make  the  needed  repairs  after 
knowledge  of  the  defective  condition  of  the 
street  had  been  brought  home  to  tbe  city. 
This  principle  was  recognized  in  tbe  case 
of  L.  &  N.  R.  R.  Co.  V.  Morris'  Adm'x,  20 
S.  W.  539,  in  which  this  court  said :  "An  in- 
struction is  not  objectionable  because  It  as- 
sumed an  uncontroverted  fact,  or  one  which 
Is  admitted  or  conclusively  shown  by  the 
evidence."  And  again  in  the  case  of  L.  & 
N.  R.  R.  Co.  V.  Earl's  Adm'x.  94  Ky.  308,  22 
S.  W.  007:  "An  uncontroverted  fact  may 
properly  be  assumed  in  an  instruction."  Tbe 
city  authorities  having  admitted  that  the  de- 
fective condition  of  the  street  had  been 
known  to  them  for  the  length  of  time  shown 
by  the  evidence,  and  there  being  no  testi- 
mony to  the  effect  that  any  effort  had  been 
made  to  repair  same  wltbln  that  time,  the 
court  was  warranted  in  declaring  as  a  mat- 
ter of  law  that  if  the  jury  believed  from  the 
evidence  that  the  street  was  in  the  condition 
which  the  witnesses  had  described  it  to  be, 
and  this  fact  was  known  to  the  city  officials, 
as  they  admitted  It  was,  and  appellee's  in- 
jury was  caused  by  such  defective  condition, 
then  the  city  was  liable.  Under  the  evidence 
in  this  case  the  Instructions,  as  given  by  the 
court,  were  as  favorable  to  the  appellant  as 
it  was  entitled  to  have  them. 

We  come  next  to  a  consideration  of  the 
other  ground  relied  npon  for  reversal,  to 
wit,  that  the  verdict  is  not  sustained  by  the 
evidence.  Appellee  Is  past  60  years  of  age, 
has  borne  12  children  and  raised  11  of  them. 
Prior  to  the  date  of  the  accident  she  had  en- 
joyed good  health,  and  been  able  to  attend 
to  her  household  and  other  duties.  She 
states  that  since  the  accident  she  has  suf- 
fered continuously  with  pains  in  the  back, 
is  nervous,  and  her  ankle,  which  was  wrench- 
ed at  tbe  time  of  the  Injury,  has  given  her 
much  trouble.  Her  physician  testifies  that 
this  nervous  condition,  accompanied  by  pains 
in  the  back,  is  due  to  an  injury  to  the  blad- 
der and  womb.  Other  physicians  who  were 
appointed  by  the  court  to  examine  her  testi- 
fy that  they  found  the  womb  In  an  unnatural 
condition.  Of  course,  whether  this  condi- 
tion was  produced  by  the  fall  at  the  time  6f 
tbe  accident  or  by  other  cause  they  were 
unable  to  say,  and.  In  fact,  the  family  phy- 
sician who  examined  appellee  the  day  follow- 
ing the  accident  was  unable  to  state  positive- 
ly whether  the  condition  In  which  he  found 
appellee's  womb  was  due  to  the  accident  or 
to  other  cause;  but  there  is  no  testimony 
tending  in  tbe  slightest  to  contradict  the 
statement  of  the  appellee  and  other  of  her 
witnesses  to  the  effect  that  prior  to  that 
day  she  was  a  strong,  healthy,  robust  woman, 
and  that  since  that  time  her  health  has  been 
Impaired  to  a  considerable  extent  She  has 
been  constantly  under  the  care  of  a  physi- 
cian, and  undoubtedly,  if  the  troubles  with 
which  she  Is  now  suffering  were  the  result  of 
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the  accident,  a  verdict  for  a  much  larger 
sum  would  not  be  unreasonable.  As  to 
whether  or  not  the  accident  brought  about 
and  produced  this  condition  It  was  the  prov- 
ince of  the  Jury  to  determine.  They  saw 
and  heard  the  witnesses,  and  accepted  the 
contention  of  appellee  that  she  was  serious- 
ly If  not  permanently  injured  when  she  was 
thrown  from  her  buggy,  as  alleged  in  her 
I)etitlon. 

We  have  carefully  considered  the  record, 
and  fall  to  find  any  error  prejudicial  to  ap- 
pellant's substantial  rights  In  the  conduct  of 
the  trial ;  and  the  Judgment  Is  therefore  af- 
firmed. 


BURTON'S  ADSTR  v.  SELPH. 
(Court  of  Appeals  of  Kentucky.    April  22,  1909.) 

GUABDIAR    AND   WARD    ({    148*)— ACCOUNXpfQ 

— Patuents  bt  Gcabdian's  Subktt. 

\yhere  defendant's  intestate,  on  his  resig- 
nation as  plaintiff's  guardian,  and  the  appoint- 
ment of  one  of  plaintiffs  brothers  as  guardian, 
with  another  brother  as  surety,  failed  to  make 
a  valid  transfer  of  plaintiff's  estate  to  liis  suc- 
cessor, defendant,  on  being  called  to  account, 
was  not  entitled  to  credit  for  payments,  made 
for  plaintiCTs  benefit  by  the  succeeding  guard- 
ian's surety  from  mere  brotherly  kindness,  bnt 
was  only  entitled  to  credit  for  sucli  sums  as  had 
been  expended  for  plaintiff's  benefit,  either  by 
the  succeeding  guardian,  or  his  surety,  by  the 
direction  or  authority  or  with  the  consent  of 
such  guardian. 

[£^.  Note.— For  other  cases,  see  Guardian  and 
Ward,  Cent.  Dig.  |  487;    Dec.  Dig.  g  148.»J 

Appeal  from  Circuit  Court,  Jefferson  Coun- 
ty, Chancery  Branch,  Second  Division. 
"Not  to  be  officially  reported." 
Action  by  lie  N.  Selph  against  George' W. 
Burton's  Administrator.    Judgment  for  plain- 
tiff, and  defendant  appeals.    Affirmed. 

Geo.  L.  Burton  and  Barrett  &  Barrett,  for 
appellant.  O.  A.  Wehle,  D.  H.  French,  Hen- 
ry Li.  Stone,  and  Albert  S.  Brandeis,  for  ap- 
pellee. 


CARROLL,  3,  In  this  action  the  appellee, 
Selph,  sought  to  recover  from  his  former 
guardian  several  hundred  dollars  alleged  to 
be  due  upon  settlements.  A  Judgment  was 
rendered  in  his  favor  for  the  sum  of  $882.20, 
with  interest  from  February  9,  1803.  The 
administrator  of  the  guardian,  who  died  sev- 
eral years  ago,  prosecutes  this  appeal,  asking 
a  reversal  of  the  Judgment  because  the  amount 
awarded  is  more  than  appellee  was  entitled 
to  recover. 

To  understand  the  grounds  upon  which  a 
reversal  is  asked  It  will  be  necessary  to  state 
the  substantial  facts  shown  by  the  record. 
Burton,  now  deceased,  was  appointed  guard- 
ian of  the  appellee,  Selph,  about  1874.  At 
that  time  Selph  was  only  two  years  old.  He 
continued  to  act  as  guardian  until  1888,  at 
which  time  he  resigned,  and  Frank  Selph,  a 


brother  of  appellee,  was  appointed  gnardiao 
in  his  stead,  and  qualified  with  John  Selph, 
another  brother,  as  surety.  When  Burton 
resigned,  there  was  in  bis  hands  as  guardian 
$857.80.  The  appellee  liecame  of  age  in  1893, 
and  soon  thereafter  instituted  this  suit 
against  his  former  guardian  Burton  to  re- 
cover the  amount  shown  to  be  in  his  hands 
at  the  time  he  resigned  the  trust  This  ac- 
tion proceeded  to  a  Judgment  that  resulted  in 
a  dismissal  of  his  petition  by  the  lower  court 
On  appeal  to  this  court,  it  was  held  in  an 
opinion  that  may  be  found  in  68  S.  W.  407, 
that  the  transfer  of  the  estate  by  Burton  to 
Frank  Selph  was  void,  and  that  Burton  was 
liable  to  the  appellee  for  the  amount  in  his 
custody  at  the  time  he  resigned  his  trust 
In  the  course  of  the  opinion  the  court  said 
that,  although  appellee  was  entitled  to  re- 
cover from  Burton  the  amount  stated,  yet 
Burton  was  entitled  to  credit  by  any  sums 
appellee  received  from  Frank  Selph  after  be 
qualified  as  bis  guardian. 

The  lower  court  found  that  appellee  had 
received  from  Frank,  between  September, 
1888,  and  July  1,  1889,  $111,  and  allowed 
Burton  credit  by  this  amount  and  also  for 
$40.81  commission.  The  Burtons  contend  that 
there  was  expended  by  Frank  Selph  and  his 
surety,  John  Selph,  in  educating  and  main- 
taining appellee,  after  the  appointment  of 
Frank  as  guardian,  the  sum  of  $480.50,  in 
place  of  $111,  and  It  is  insisted  that  Burton 
should  have  credit  by  this  sum  in  place  of 
$111,  and  also  that  he  should  be  allowed 
$96  commission  in  addition  to  the  $46.81  al- 
lowed. There  is  really  no  serious  dispute 
atiout  the  fact  that  John  Selph,  the  surety 
of  Frank,  and  a  brother  of  appellee,  did  ex- 
pend, in  educating  and  maintaining  appellee 
after  Frank's  appointment  as  guardian,  as 
much,  if  not  more  than,  $480.50 ;  and,  wheth- 
er he  exp«ided  this  sum  at  the  Instance  or 
request  of  the  guardian,  or  with  the  expecta- 
tion of  being  reimbursed  by  Frank,  or  ex- 
pended it  as  an  act  of  brotherly  kindness, 
without  any  direction  from  Frank,  or  ex- 
pectation or  prospect  that  it  would  l>e  re- 
paid, is  really  the  principal  issue  in  the  case. 

It  is  argued  by  counsel  for  the  Burtons 
that  Burton  should  have  credit  by  any  sums 
expended  by  John  in  educating  and  maintain- 
ing appellee,  although  John  may  not  have 
had  any  direction  from  Frank  to  expend  the 
money,  or  have  exx>ected  that  he  would  re- 
pay it;  and  this,  upon  the  ground  that  as 
John  was  the  surety  of  B'rank,  and  an  action 
had  l>een  brought  by  appellee  against  Frank 
and  John  on  the  guardian's  bond,  the  surety 
would  be  subrogated  to  any  dalm  that  the 
guardian  might  have  and  entitled  to  credit 
by  any  sums  he  as  surety  paid  out  for  tlie 
use  and  benefit  of  the  ward.  We  do  not. 
however,  regard  this  position  as  tenable. 
If  John,  merely  as  an  act  of  brotherly  kind- 
ness, educated  and  maintained  appellee  wlth- 
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out  promise  of  reward  from  Frank,  or  any 
agreement  or  understanding  npon  the  part  of 
Frautc  tbat  he  would  pay  the  snm  expended, 
neither  Frank  nor  John  could  assert  the 
amount  so  paid  oat  as  a  credit,  If  snit  bad 
been  brought  against  them  on  their  bond  by 
appellee.  Neither  the  surety  of  a  guardian, 
nor  any  other  person,  will  be  permitted,  in  the 
absence  of  a  request  or  direction  by  the 
guardian,  or  some  showing  that  it  was  neces- 
sary in  order  to  protect  the  life  or  health  of 
the  Infant,  or  protect  him  from  want  if  he 
Is  helpless,  to  charge  the  infant's  estate  with 
money  exi)ended  In  bis  behalf.  At  the  time 
Frank  was  appointed  guardian  for  appellee, 
he  was  16  years  of  age,  presumably,  and, 
so  far  as  this  record  discloses  able  to  earn 
his  own  living;  and  clearly  under  these  cir- 
cumstances no  person,  in  the  absence  of  au- 
thority from  the  guardian,  had  the  right  to 
furnish  him  education  or  maintenance.  If 
the  rule  Insisted  on  by  counsel  for  appellant 
was  adopted,  then  any  person,  without  ask- 
ing the  consent  or  advice,  or  having  author- 
ity from  the  gnardian,  oould  maintain  and 
educate  the  ward,  and  present  a  claim  for 
the  amount  expended  against  bis  estate.  The 
result  of  this  would  be  that  the  estates  of 
wards  would  often  be  wasted,  and  the  guard- 
ian, although  responsible,  helpless  to  protect 
either  his  own  or  his  ward's  interests.  We 
are  therefore  clearly  of  the  opinion  that  Bur- 
ton is  only  entitled  to  credit  for  such  sums 
as  were  expended  by  the  direction  or  au- 
thority, or  with  the  consent,  of  Frank  while 
he  was  acting  as  guardian.  We  have  care- 
fully examined  this  record,  and  do  not  find 
any  evidence  that  Frank,  after  July,  1889, 
furnished  anything  for  the  education  or 
maintenance  of  appellee;  but,  on  the  con- 
trary, the  evidence  is  virtually  uncontradict- 
ed tliat  all  that  was  expended  after  that  time 
was  expended  by  John  without  any  expecta- 
tion of  being  reimbursed  by  Frank,  and  sole- 
ly out  of  a  desire  to  assist  his  brother.  Un- 
der these  drcumstnnces,  however  great  the 
hardship  mar  be  on  the  former  guardian 
Burton,  there  is  no  escape  from  the  conclu- 
sion that  he  la  not  entitled  to  credit  for  any 
sums  paid  out  by  John  in  assisting  the  ap- 
pellee. 

It  does  not  appear  that  Burton  charged, 
or  intended  to  charge,  any  commission  for 
his  services  as  guardian,  and  we  are  not 
disposed  to  disturb  the  allowance  made  by 
the  lower  court,  although  there  Is  some  force 
in  the  suggestion  of  counsel  that  the  commis- 
sion allowed  should  have  been  credited  as  of 
the  date  when  the  settlement  was  made.  In 
place  of  1893.  But,  in  view  of  the  fact  that 
it  is  doubtful  if  a  guardian  Is  entitled  to  com- 
mission when  bis  delinquency  makes  it  neces- 
sary tbat  his  ward  should  sue  him,  we  are 
not  disposed  to  interfere  with  the  adjustment 
of  commissions  as  made  by  the  lower  court. 

Wherefore  the  Judgment  is  aflSrmed. 


BURTON  V.   CUMBERLAND  TELEPHONE 
&  TELEGRAPH  CO. 

(Court   of   Appeals    of    Kentucky.      April    20, 
1909.) 

1.  Tbleobafhb  and  Telephones  (S  15*)  — 
Maintenance  of  Telephone  System— Lia- 
BiXJTT  FOB  Injuries. 

One  maintaining  along  the  edge  of  a  high- 
way telephone  poles  must  see  that  they  are 
sound  and  serviceable,  and  must  prevent  them 
from  becoming  dangerous  to  travelers  by  de- 
fects, either  originally  inherent  or  subsequent- 
ly occurring  through  decay,  and  is  liable  for 
injuries  to  a  traveler  by  the  falling  of  a  de- 
fective pole. 

[Ed.  Note.— For  other  cases,  see  Telegraphs 
and  Telephones,  Cent  Dig.  {  9;  Dec.  Dig.  ( 
15.*] 

2.  Tkleobaphs  and  Telephones  (J  15*)  — 
Maintenance  of  Telephone  Stbtku— LiA" 

BILITT. 

One  maintained  without  permission  from 
the  fiscal  court  reasonably  safe  telephone  poles 
in  the  outer  edge  of  a  highway.  A  severe 
windstorm  blew  down  a  tree,  and  it  fell  on  a 
pole,  breaking  it  oS  and  causing  it  to  fall  into 
the  highway.  He  did  not  know  of  the  fall,  and 
could  not  by  the  exercise  of  reasonable  diligence 
discover  it  before  an  injury  to  a  traveler  on  the 
highway  in  running  over  the  pole.  Held,  that 
he  was  not  liable  for  the  injuries  to  the  traveler, 
as  the  fact  that  the  poles  were  maintained 
without  authority  was  not  the  proximate  cause, 
and  as  the  windstorm  and  the  falling  of  the 
tree  was  the  proximate  cause. 

[Ed.  Note.— For  other  cases,  see  Telegraphs 
and  Telephones,  Cent.  Dig.  (  9;  Dec.  Dig.  | 
15.*] 

3.  Neoligencb  (§  60*)  —  LiABiLiTT— Remote 
Oause. 

A  prior  and  remote  cause  doing  nothing 
more  than  furnishing  the  condition  or  the  oc- 
casion by  which  an  injury  is  made  possible  can- 
not be  made  the  basis  of  an  action. 

[Ed.  Note. — For  other  cases,  see  Negligence. 
Cent  Dig.  {  73;    Dec.  Dig.  i  60.*] 

Appeal  from  Circuit  Court,  Muhlenberg 
County. 
"Not  to  be  ofBdally  reported." 
Action  by  Lonnle  Burton  against  the  Cum- 
berland  Telephone  &,  Telegraph  Company. 
From  a  Judgment  of  dismissal,  plaintiff  ap- 
peals.   AfBrmed. 

Rob't  Hardison,  Jr.,  for  appellant  Belcli- 
er  &  Sparks  and  Newton  Belcher,  for  ap- 
pellee. 

BARKER,  J.  The  appellant  Lonnle  Burr 
ton,  while  driving  along  the  Greenville  and 
Central  City  road,  near  Brownsville,  Muhlen- 
berg county,  Ky.,  was  thrown  from  bis  bug- 
gy by  the  vehicle's  being  overturned  In  run- 
ning over  one  of  the  appellee's  poles  and 
the  wires  strung  thereon,  which  had  fallen 
or  been  blown  into  the  public  highway. 
The  accident  Inflicted  on  appellant  severe 
bodily  injuries,  to  recover  damages  for 
which  he  instituted  this  action,  claiming 
that  they  were  caused  by  the  negligence  of 
the  appellee.  The  appellee  by  Its  answer 
denied  all  of  the  material  allegations  of  the 
petition,  and  a  trial  subsequeutly  by  a  Jury 


•For  otber  cases  lea  (am*  topic  and  secUon  NUMBEni  la  Dec.  It  Am.  Digs.  1907  to  date,  *  Reporter  Indexes 


Digitized  by 


Google 


288 


118  SOUTHWESTERN  REPORTER. 


(Ky. 


resulted  In  a  verdict  In  favor  of  appellee 
{defendant).  From  the  Judgment  dismissing 
his  petition  predicated  upon  the  verdict,  this 
appeal  has  been  prosecuted. 

The  facts  out  of  which  the  accident  grew 
arc  briefly,  as  follows:  Some  time  prior  to 
Its  occurrence  the  appellee  bad  obtained  the 
verbal  permission  of  the  county  judge  of 
Muhlenberg  county  to  erect  its  poles  along 
the  outer  edge  of  the  public  highway  in 
question.  The  poles  were  not  erected  in  the 
roadway,  but  were  placed  beyond  the  drain- 
age ditcb  running  parallel  with  the  roadway 
and  at  points  on  the  right  of  way  where 
they  In  no  wise  obstructed  the  public  trav- 
el. The  pole  in  question  was  erected  in 
the  edge  of  the  woods  through  which  the 
highway  ran,  and  was,  as  we  understand 
It,  placed  among  the  trees,  or  quite  close  to 
them.  Just  before  the  accident  a  very  se- 
vere windstorm  arose,  which  blew  down 
one  of  the  trees,  and  this,  falling  upon  the 
telephone  pole  of  the  appellee,  broke  it  off 
near  the  ground,  and  the  tree  and  pole  to- 
gether fell  into  the  highway.  This  happen- 
«d  but  a  short  time  before  the  accident  and 
after  it  had  become  quite  dark.  It  is  not 
<M>ntended  that  the  appellee  knew  of  the 
falling  of  its  pole,  or  could  by  the  exercise 
of  reasonable  diligence  have  discovered  it 
before  the  injury  which  accrued  to  appel- 
lant. 

The  only  groimd  seriously  urged  for  a  re- 
versal of  the  Judgment  is  the  refusal  of  the 
court  to  give  instructions  1  and  2a,  tendered 
by  blm,  and  the  giving  of  instructions  1 
and  2.  The  latter  instructions  are  as  fol- 
lows: 

"(1)  The  court  Inlstructs  the  jury  that  if 
they  shall  believe  from  the  evidence  that 
the  defendant  company  negligently  main- 
tained its  telephone  Hue  along  the  Green- 
ville and  Central  City  public  road  in  such 
a  dangerous  condition  that  said  public  road, 
by  reason  of  said  line  being  so  maintained 
along  said  road,  was  not  reasonably  safe 
for  public  travel,  and  if  the  Jury  shall  fur- 
ther believe  from  the  evidence  that  the 
said  telephone  line  fell  in  the  public  road 
on  the  occasion  in  controversy  by  reason  of 
the  negligent  manner  in  which  the  same 
was  maintained  by  the  defendant  company 
and  as  the  direct  and  natural  result  thereof, 
and  if  the  Jury  shall  further  believe  from 
the  evidence  that  the  buggy  In  which  the 
plalntitF  was  driving  on  the  occasion  In  con- 
troversy collided  with  the  defendant  com- 
pany's said  line,  and  that  plaintiff  was 
thrown  from  said  vehicle  by  the  force  of 
said  collision  and  injured,  then  and  in  tliat 
event  the  Jury  should  find  for  the  plaintiff 
such  compensatory  damages.  If  any,  as  they 
may  believe  from  the  evidence  was  thereby 
caused  to  him,  not  exceeding  $5,000,  the 
amount  claimed. 

"(2)  Unless  the  Jury  shall  believe  from 
the  evidence  that  the  defendant  company's 


telephone  line  fell  In  the  public  highway  at 
the  place  In  controversy  as  the  direct  and 
natural  result  of  the  n^ligence  of  defend- 
ant company  in  maintaining  the  same  In 
such  a  dangerous  condition  that  said  public 
highway  was  not  reasonably  safe  for  pub- 
lic travel,  then  and  In  that  event  the  Jury 
should  find  for  the  defendant" 

It  is  Insisted  by  appellant  that,  inasmuch 
as  the  county  Judge  had  no  authority  to 
grant  appellee  the  privilege  of  erecting  its 
poles  along  the  outer  edge  of  the  right  of 
way  as  was  done  in  this  instance,  the  ac- 
tion of  appellee  in  so  erecting  Its  poles  was 
wrongful  and  resulted  in  the  creation  of  a 
public  nuisance,  and  that,  this  being  true, 
the  appellee  must  be  held  to  that  high  de- 
gree of  diligence  and  care  which  would  prac- 
tically result  in  its  being  insurers  of  the 
public  against  Injury  from  its  poles.  We 
cannot  give  our  assent  to  this  statement  of 
the  law.  It  may  be  (and  for  the  purposes 
of  this  case  we  shall  assume)  that  the  ap- 
pellee was  techntqally  a  trespasser  upon  the 
outer  edge  of  th^  highway;  but  while  the 
public  authorities  of  Muhlenberg  county 
could  at  any  time  have  required  it  to  re- 
move its  poles,  it  does  not  follow  that  their 
maintenance  In  the  edge  of  the  highway 
made  It  an  insurer  of  the  safety  of  the  trav- 
eling public.  It  is  perfectly  apparent  that 
the  fact  that  the  telephone  pole  in  question 
stood  a  foot  or  two  inside  of  the  right  of 
way.  Instead  of  a  foot  or  two  on  the  outside 
thereof.  In  no  wise  Increased  the  danger  to 
the  traveling  public  from  Its  falling.  The 
pole  fell,  not  because  it  was  on  the  edge  of 
the  highway,  but  because  a  tree  entirely 
outside  of  the  highway  was  blown  down  by 
a  storm,  and  in  falling  broke  the  pole.  Pre- 
cisely the  same  thing  would  have  happened 
If  the  pole  had  stood  on  the  outside,  instead 
of  the  Inside,  of  the  Imaginary  Hue  which 
marks  the  boundary  of  the  highway.  The 
original  theory  of  the  appellant  was  that  his 
injuries  were  caused  by  the  appellee's  main- 
taining along  the  edge  of  the  highway  a  tel- 
ephone pole  which  was  so  decayed  and  de- 
fective as  to  make  it  unfit  for  the  uses  to 
which  It  was  put,  and  dangerous  to  the 
traveling  public  because  of  its  liability  to 
fall,  and  nearly  all  of  .his  evidence  waa  di- 
rected to  this  point  Undoubtedly  it  was 
the  duty  of  the  appellee  to  maintain  sound 
and  serviceable  poles,  and  to  abstain  from 
allowing  them  to  become  decayed  or  unsafe; 
and,  if  the  pole  in  question  was  in  a  dan- 
gerous condition  by  reason  of  defects,  either 
originally  Inherent  or  subsequently  occur- 
ring, and  fell  because  of  such  defects,  then 
the  appellee  was  liable  to  appellant  for  any 
injury  wbicta  was  Inflicted  upon  him  by  rea- 
son of  its  negligence.  It  is  conceded  that 
this  pliase  of  appellant's  case  was  fully 
submitted  to  the  Jury  in  the  instructions 
given  by  the  court;  and  upon  this  issue  the 
Jury  found  adversely  to  the  appellant 


Digitized  by 


Google 


Ky.) 


EILERMAN  t.  FARMER. 


The  only  qnestion  remaining,  then,  is  wheth- 
er the  mere  ta.ct  that  appellee's  pole  was 
without  the  authority  of  the  fiscal  court 
placed  in  the  oater  edge  of  the  right  of  way 
of  the  pnblic  road  Imposed  upon  it  a  higher 
standard  of  diligence  and  care,  or  a  greater 
liability  than  would  have  accrued  to  it  had 
It  obtained  the  permission  of  the  authorities 
to  BO  place  its  poles.  It  is  manifest  that 
the  want  of  the  permission  of  the  authorities 
in'  no  wise  Increased  appellant's  danger  from 
the  falling  pole.  If  the  fiscal  court  had  grant- 
ed permission  to  appellee  to  place  its  pole 
where  it  did,  that  would  in  no  wise  have  af- 
fected the  safety  of  appellant.  What  happen- 
ed to  him  would  have  happened  precisely  in 
the  same  way,  with  or  without  the  x)ermis8ion 
In  question.  The  absence  of  the  permission 
of  the  fiscal  court  was  not,  then,  the  proxi- 
mate cause  of  appellant's  injuries.  If  the 
pole  fell  because  of  defects  of  which  appellee 
knew,  or  could  have  discovered  by  ordinary 
care,. then  it  would  have  been  liable  to  appel- 
lant for  the  injuries  received,  but,  as  said 
before,  this  issue  he  failed  to  maintain  before 
the  Jury.  If,  however,  the  pole  fell,  not  be- 
cause it  was  unsound,  but  because  it  was 
broken  down  by  the  falling  of  a  tree,  or 
blown  down  by  an  unusual  storm — neither 
of  which  was  In  the  control  of  appellee — 
tlien  the  responsibility  for  appellant's  in- 
juries was  not  upon  appellee.  The  mere  fact 
that  the  pole  was  at  the  place  where  it  was 
situated,  and  a  falling  tree  broke  it  ofT  and 
caused  it  to  fall  in  the  highway,  does  not 
render  the  appellee  liable  for  appellant's  in- 
Jnries.  The  windstorm  and  the  falling  tree 
were  the  proximate  causes  of  the  injuries  ac- 
cruing to  the  appellant 

The  rule  we  have  announced  above  is  well 
stated  in  29  Cyc.  496,  as  follows:  "A  prior 
and  remote  cause  cannot  be  made  the  basis 
of  an  action  if  such  remote  cause  did  noth- 
ing more  than  furnish  the  condition  or  give 
rise  to  the  occasion  by  which  the  injury  was 
made  possible  if  there  intervened  between 
sucb  prior  or  remote  cause  and  the  injury  a 
distinct,  successive,  unrelated,  and  efficient 
cause  of  the  injury.  If  no  danger  existed  in 
the  condition  except  because  of  the  independ- 
ent cause,  such  condition  was  not  the  proxi- 
mate cause."  The  foregoing  text  is  supported 
by  a  citation  of  many  authorities  in  a  note  by 
the  editors.  Assuming  the  pole  in  question 
to  have  been  such  as  is  ordinarily  used  by 
tel^hone  companies,  and  that  it  was  rea- 
sonably safe  as  it  stood,  we  are  unable  to  per- 
ceive why  appellee  should  be  held  liable  be- 
cause the  windstorm  blew  down  a  forest 
tree  near  it,  which.  In  falling,  broke  the  pole 
and  threw  it  Into  the  highway.  The  proxi- 
mate cause  was  the  vis  major,  and  not  the 
negligence  of  appellee. 

As  we  are  of  opinion  that  the  instructions 
glTOi  by  the  court  fully  covered  the  law  of 
the  case,  it  Is  not  necessary  to  discuss  those 


offered  by  appellant  and  refused  by  the  court. 
For  the  reasons  given,  the  Judgment  is  af- 
firmed; 


EILERMAN   et   al.   t.    FARMER. 

(Court  of  Appeals  of  Kentucky.     April  2Z, 
1909.) 

1.  Neoligence  (J  138*)  —  Elevators  —  Inju- 
BiEs  to  Stobb  Patbos— Instructiobts. 

Plaintiff  fell  down  an  elevator  shaft  in 
defendants'  store  as  he  was  about  to  descend 
with  a  clerk  to  the  cellar,  and  testified  that, 
as  he  entered  the  store  some  distance  from  the 
elevator,  he  was  directed  to  take  the  elevator, 
and  that  the  clerk  on  opening  the  elevator  gate 
tamed  to  plaintiff,  and  beckoned  him  to  step  in. 
The  court  chained  that  it  was  defendants'  duty 
to  exercise  the  highest  care  usually  exercised 
by  prudent  persons  in  the  operation  of  such 
elevators,  and  that  if  plaintiff  entered  defend- 
ants' store,  and  in  the  exercise  of  ordinary  care 
attempted  to  enter  the  elevator  to  go  to  the 
cellar  by  invitation  of  defendants'  servant,  or 
when  the  acts  of  the  servant  were  such  that  a 
person  of  ordinary  prudence  would  reasonably 
infer  an  invitation,  and  the  plaintiff  failed  to 
discover  that  the  elevator  was  not  in  place,  and 
by  defendants'  negligence  plaintiff  fell  and  in- 
jured himself,  he  was  entitled  to  recover.  Held, 
that  such  instruction  was  not  misleading  as  au- 
tborizing  a  recovery,  even  if  the  only  invita- 
tion was  that  given  when  plaintiff  first  entered 
the  store. 

[Ed.   Note. — For  other  cases,  see  Negligence, 
Cent  Dig.  i  854;    Dec.  Dig.  §  13a*] 

2.  Appeal   and    Ebbob   (§    1064*)— Instbuc- 

TIONS— CONTBIBtJTOBY    NXGUOBITCE— PBEJU- 

dice. 

Where  plaintiff  was  Injured  by  falling  down 
an  elevator  shaft  in  defendants'  store,  and  his 
eyes  were  his  only  means  of  knowledge  as  to 
the  position  of  the  elevator,  unless  defendants' 
employes  told  him  that  the  elevator  was  not 
in  position,  of  which  there  was  no  evidence, 
an  .instruction  on  contributory  negligence  con- 
taining the  words  "that  plaintiff  saw  or  might 
by  the  exercise  of  ordinary  care,  have  seen," 
instead  of  the  words  "that  plaintiff  knew  or 
might  by  the  exercise  of  ordinary  care  have 
known,"  was  not  prejudicial  to  defendant. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {  4219;  Dec.  Dig.  i  1064.*] 

3.  Negligence  (8  138*)  —  Insibuctions— Ap- 
plicabili.ty  to  evidence. 

Where  plaintiff  testified  that  he  did  not  see 
certain  signs  on  the  elevator  into  the  shaft.,of 
which  he  fell,  and  stated  that  he  could  "see 
pretty  well,"  plaintiff  claims  that  his  failure 
to  see  was  due  to  the  fact  that  there  was  not 
much  light  about  the  elevator,  and  there  was 
no  proof  that  bis  eyesight  was  defective,  the 
court  did  not  err  in  refusing  to  charge  with 
reference  to  plaintiff's  defective  eyesight. 

[Ed.  Note.— For  other  cases,  see  Negligence, 
Cent  Dig.  {  361 ;   Dec.  Dig.  §  138.*] 

4.  Negligence  (8  139*)  —  Blevatobs  —  Inju- 
bies— instbuctions. 

Where  plaintiff  was  injured  by  falling  down 
the  shaft  of  an  elevator  used  both  for  freight 
and  passengers,  and  the  court  only  required  de- 
fendant to  use  the  highest  care  usually  exer- 
cised by  prudent  persons  in  the  management  of 
such  elevators,  the  court  did  not  err  in  re- 
fusing an  instruction  distinguishing  between 
the  care  required  for  the  operation  of  freight 
and  passenger  elevators. 

[Ed.  Note.— For  other  cases,  see  Negligence, 
Cent  Dig.  }  372;   Dec.  Dig.  }  139.*] 
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6b  BviDBHOB  a  271*)— ScLT-SiniTiHa  Vko^- 

KATIONS. 

Evidence  of  a  emiyeimtlon  between  plain- 
tiff and  one  of  the  defendant*  after  t&e  acci- 
dent, in  which  plaintiff  atated  that  it  was  not 
his  fault,  to  which  the  defendant  addressed 
stated  that  he  supposed  plaintiff  did  not  think, 
was  inadmissible  as  merdy  self-aenring. 

[Eld.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  g  1068;    Dec.  Dig.  {  271.*] 

6.  Appeal  and  EIbbob  (|  1050*)— Evidence— 

HaBICLESS     EjBBOB. 

In  an  action  for  injaries  In  an  elevator 
shaft,  the  erroneous  admission  of  self-serving 
declarations  in  which  plaintiff  stated  that  he 
was  not  at  fault,  anA  one  of  the  defendants  that 
he  supposed  that  the  elevator  operator  "didn't 
think,'*  was  not  prejudicial  to  defendant. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  i  4163 ;    Dec.  Dig.  |  1050.*] 

7.  Damages  (i   132*)— EjXCksbiveness— Irji7- 
bies. 

Plaintiff  at  the  time  of  his  injury,  though 
68  years  old,  was  a  strong,  vigorous  ship  car^ 
penter,  and  caulker  of  fainv  good  skill.  Some 
time  prior  to  the  accident  he  bad  l>een  an  ex- 
pressman earning  from  $18  to  $20  per  week. 
He  fell  down  defendants'  elevator,  sustaining  an 
obiiqne  fracture  of  the  upper  thigh  bone,  and 
injured  bis  spinal  column.  The  injured  limb 
was  three  inches  shorter  than  the  other  and 
two  inches  less  in  circumference.  Plaintiff  suf- 
fered severe  pains  to  the  time  of  the  trial,  nine 
months  after  the  accident,  and  still  walked  on 
crutches.  His  injuries  were  permanent  and  his 
physician's  bill  at  the  time  of  the  trial  was 
$322.  Held,  a  verdict  for  $5,000  was  not  ex- 
cessive. 

[Ed.  Note.— For  other  cases,  see  Damages, 
Cent.  Dig.  {878;   Dec.  Dig.  {  132.*] 

Appeal  from  Circuit  Court,  Campbell 
County. 

"Not  to  be  ofDdaUy  reported." 

Action  by  Richard  Fanner  against  Herman 
Eilerman  and  others.  Judgment  for  plain- 
tiff, and  defendants  appeaL    Affirmed. 

Aubrey  Barbour,  for  appellants.  Artliur 
0.  Hall,  for  appellee. 

CLAY,  C.  The  defendants,  Herman  Eiler- 
man and  others,  own  a  clothing  store  in  the 
city  of  Newport;  Ky.  The  plaintiff.  Richard 
Fanner,  walked  into  their  elevator  shaft 
when  the  elevator  was  not  in  position  to 
receive  passengers,  and  fell  to  the  floor  be- 
low. He  Instituted  this  action  to  recover 
damages  for  the  injuries  wlilch  he  received. 
The  Jury  awarded  him  a  verdict  In  the  sum 
of  $6,000.  From  the  Judgment  based  thereon, 
tills  appeal  Is  prosecuted. 

The  record  discloses  the  following  facts: 
The  appellants  conduct  a  wholesale  and  retail 
clothing  business,  occupying  several  floors 
of  a  building.  The  business  is  conducted 
mainly  on  the  first  floor.  In  the  basement 
of  the  store  there  were  some  dry  goods  boxes 
which  appellants  usually  disposed  of  by 
wholesale,  but  which  they  sometimes  sold  by 
retail  as  a  matter  of  accommodation.  Ap- 
I>ellee,  desiring  to  purchase  some  of  these 
boxes,  went  to  appellants'  store  on  the  oc- 
casion of  his  injury.    Appellee  was  a  man 


68  years  of  age,  and  was  accompanied  by 
his  grandson,  a  boy  IB  years  of  age.  He 
asked  an  employd  of  appellants,  wlw  was 
standing  on  the  sidewalk  near  the  entrance, 
if  they  had  any  boxes  for  sale,  and  wa» 
told  to  go  Inside.  On  entering  the  store,  h» 
Inquired  of  one  of  the  clerks  about  the  boxes, 
and  was  referred  to  Michael  Winstel,  another 
clerk.  According  to  the  testimony  of  appel- 
lee, the  latter  told  Winstel  that  he  wanted 
to  get  some  boxes,  and  Winstel  said,  "Ail 
right,  kept  them  In  the  cellar,"  at  the  sam» 
time  directing  them  to  take  the  elevator.  Ac- 
cording to  the  testimony  of  Winstel,  he,  upon 
being  informed  of  appellee's  wishes,  simply 
said  to  him,  "Step  back."  Winstel  then  pro- 
ceeded to  the  door  of  the  elevator,  followed 
at  a  distance  of  from  S  to  16  feet  (variously 
estimated  by  different  witnesses)  by  appellee 
and  his  grandson.  The  elevator  in  use  in 
the  store  was  for  the  accommodation  of  both 
freight  and  passengers.  No  particular  man 
was  in  charge  of  the  elevator.  It  was  .oper- 
ated by  such  clerks  as  had  occasion  to  use- 
it  In  order  to  operate  the  elevator,  it  was 
necessary  for  one  to  open  the  gate  of  the 
shaft,  reach  in,  and  take  hold  of  the  ropes 
controlling  the  elevator.  It  was  the  custom, 
of  the  clerks,  when  the  elevator  was  not  at 
the  floor  where  were  located  the  parties  who 
Intended  to  use  it,  to  open  the  door  of  the 
shaft  and  flrst  shake  the  control  ropes  in 
order  to  warn  any  one  that  might  be  on  the 
elevator  at  another  floor,  and  then,  by  a 
pull  of  the  control  ropes,  bring  it  to  the  de- 
sired position.  When  Winstel  reached  the 
elevator,  he  opened  the  door  of  the  sliaft. 
At  this  point  the  evidence  is  very  conflicting. 
According  to  the  testimony  of  appellee  and 
his  grandson,  Winstel,  upon  opening  the  gate, 
turned  to  appellee  and  I)eckoned  him  to  step- 
into  the  elevator.  When  this  was  done,  ap- 
pellee  passed  through  the  gate,  stepped  IntO' 
the  opening,  and  fell  to  the  cellar  below.  On 
the  other  hand,  however,  the  testimony  for 
appellants  is  to  the  effect  that,  when  Winstel 
reached  the  shaft,  he  grasped  tlie  control 
ropes  of  the  elevator,  shook  them  to  give- 
warning  to  those  above,  and,  having  received 
the  words  "All  right"  from  the  clerk  above, 
pulled  the  ropes  for  ttie  purpose  of  causing 
the  elevator  to  descend;  that  while  standing 
there,  with  his  back  toward  appellee,  watch- 
ing the  descent  of  the  elevator  and  retaining 
bis  grasp  upon  the  two  ropes  with  both  hands 
In  order  to  check  the  elevator  when  It  should 
arrive  at  the  flrst  floor,  appellee  stepped  past 
him  and  fell  into  the  elevator  shaft. 
The  court  Instructed  the  Jury  as  follows: 
"(1)  The  court  Instructs  the  Jury  that  it 
was  the  duty  of  the  defendants  In  the  (H>era- 
tlon  and  management  of  Its  elevator  to  exer- 
cise the  highest  degree  of  care  and  skill 
usually  exercised  by  prudent  persons  In  the 
same  business  in  the  management  and  opera- 
tion of  elevators  of  the  kind  and  character 
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•8  Bbown  by  tbe  proof,  and  if  the  Jury  belloTe 
from  the  evidence  that  the  plaintUt  entered 
tbe  storehouse  of  defendant,  and  In  the  exer- 
cise of  ordinary  care  attempted  to  enter  the 
elevator  cage  In  the  storehouse  to  go  to  tbe 
cellar  by  Invitation  of  defendants'  servant, 
or  when  the  acts  of  tbe  servant  were  such 
that  a  person  ofi  ordinary  prudence  would 
reasonably  infer  such  an  invitation,  and  the 
plaintiff.  In  the  exercise  of  ordinary  care, 
when  he  attempted  to  enter  the  elevator, 
failed  to  discover  that  the  elevator  cage  was 
not  In  the  proper  position,  and  by  reason  of 
the  negligence  of  tbe  defendants  tbe  plaintiff 
fell  down  Into  the  elevator  well,  Injuring 
himself  by  the  fall,  the  law  Is  for  tbe  plain- 
tiff, and  tbe  Jury  should  so  find. 

"(2)  If  the  Jury  find  for  tbe  plaintiff,  they 
will  award  him  such  a  sum  In  damages  as 
will  reasonably  and  fairly  compensate  him 
for  his  mental  and  physical  suffering,  If  any 
of  either,  the  reasonable  expense,  If  any.  In 
the  matter  of  medicines  and  physicians'  bills 
tDCurred  by  blm,  and  for  tbe  permanent  Im- 
pairment, if  any,  of  bis  ability  to  earn  mon- 
ey that  may  have  directly  resulted  to  plaintiff 
from  his  Injuries,'  If  they  were  caused  by  the 
negligence  of  defendants'  servants,  but  the 
damages  altogether  sboold  not  exceed  the 
smn  of  115,160. 

"(3)  Tbe  court  further  instructs  the  Jury 
that  It  was  the  duty  of  tbe  plaintiff  to  use 
ordinary  care  for  his  own  safety  when  at- 
tempting to  enter  tbe  elevator  cage  or  shaft, 
and  If  the  Jury  believe  from  the  evidence 
that  tbe  plaintiff  saw,  or  might  by  the  exer- 
cise of  ordinary  care  have  seen,  that  tbe 
elevator  cage  was  not  In  the  proper  position 
In  tbe  elevator  shaft,  and  thereby  have  pre- 
vented the  injury,  and  be  failed  to  do  so,  and 
so  contributed  to  his  own  injury,  and  but  for 
bis  own  negligence  and  carelessness  the  ac- 
cident and  injury  complained  of  in  tbe  peti- 
tion wonid  not  have  happened,  then  tbe  law 
Is  for  the  defendants,  and  the  Jury  should 
so  find. 

"(4)  Ordinary  care  as  used  in  these  instruc- 
tions is  snch  care  as  an  ordinarily  prudent 
person  would  ordinarily  use  under  the  same 
or  similar  circumstances;  and  negligence  Is 
the  failure  to  use  such  care." 

It  Is  insisted  by  counsel  for  appellants  that, 
while  instruction  Na  1  Is  almost  a  verbatim 
ciypy  of  an  instruction  approved  by  this  court 
In  tbe  case  of  PhiUlps  &  Co.  v.  Pruitt,  83  S. 
W.  114,  it  is  Incorrect  as  applied  to  the  par- 
ticular facts  of  this  case.  Tbe  argument  is 
made  that  there  were,  according  to  tbe  testi- 
mony for  appellee,  two  Invitations  to  take 
tbe  elevator — one  when  appellee  first  enter- 
ed the  store,  and  tbe  other  at  the  elevator; 
that,  according  to  appellee's  petition,  his 
cause  of  action  was  based  upon  tbe  invitation 
extended  to  him  at  or  near  the  elevator ;  that 
the  instruction  in  question,  however,  authoriz- 
ed a  recovery  even  If  tbe  Invitation  were  giv- 
en at  the  front  door.  In  our  opinion,  how- 
ever, the  instruction  la  not  susceptible  of  the 


interpretation  placed  upon  it  by  counsel  for 
appellant  Tbe  Jury  must  have  understood 
that  tbe  Invitation  referred  to  or  the  facts 
from  which  an  invitation  could  have  been 
inferred  were  those  connected  with  the  en- 
trance of  appellee  Into  the  elevator  cage. 
The  first  Invitation  took  place  at  the  front 
door,  when  appellee  was  many  feet  distant 
from  the  elevator.  He  certainly  did  not  at- 
tempt to  enter  the  elevator  when  he  was  50 
or  75  feet  away.  The  fact  that  the  language 
employed  could  be  distorted  so  as  to  refer  to 
tbe  invitation  given  near  the  door  is  not  suf- 
ficient to  make  tbe  instruction  misleading. 
Nearly  every  Instruction  can  be  so  Inter- 
preted as  to  mean  something  different  from 
that  intended  by  the  court  It  is  only  when 
it  will  be  so  understood  by  men  of  ordinary 
common  sense  and  prudence  that  the  in- 
struction should  be  regarded  as  misleading. 
Applying  this  rule  to  the  instruction  in  ques- 
tion, we  cannot  say  that  the  Jury  were  mis- 
led thereby.  Tbe  language  of  the  instruction, 
read  and  Interpreted  In  Its  natural  and  every- 
day significance,  refers  only  to  the  Invita- 
tion given  at  the  elevator  Itself.  That  being 
the  case,,  we  are  of  tbe  opinion  that  the  In- 
struction properly  presented  the  issues  to 
tbe  Jury. 

Appellants  also  complain  that  the  instruc- 
tion on  contributory  negligence  contains  the 
words,  "that  the  plaintiff  saw  or  might  by 
the  exercise  of  ordinary  care,  have  seen,"  In- 
stead of  using  tbe  words,  "that  the  plaintiff 
knew  or  might  by  the  exercise  of  ordinary 
care,  have  known."  While  ordinarily  negli- 
gence or  contributory  negligence  Is  predicated 
ill  terms  of  knowledge  or  the  duty  to  know, 
tbe  use  of  the  words,  "saw  or  might  by  the 
exercise  of  ordinary  care,  have  seen,"  is  not 
objectionable  in  this  instance.  Seeing  was 
the  only  means  of  knowledge  that  he  had,  un- 
less appellants'  employes  gave  him  informa- 
tion of  the  conditions  existing.  There  Is  no 
contention  that  this  was  done.  Tbe  Instruc- 
tion, therefore,  was  not  prejudicial. 

The  court  did  not  err  in  refusing  to  give 
an  Instruction  in  r^;ard  to  the  defective  eye- 
sight of  appellee.  There  was  no  proof  upon 
which  to  base  such  an  Instruction.  It  is  true 
appellee  claims  not  to  have  seen  certain  signs 
on  the  elevator,  and  that  be  used  the  expres- 
sion that  he  could  "see  pretty  well" ;  but  he 
claims  that  his  failure  to  see  was  due  to  the 
fact  that  there  was  not  much  light  about  the 
elevator.  There  was  no  proof  whatever  of 
defective  eyesight  The  instruction  was  prop- 
erly refused. 

Appellants  also  offered  an  instruction  mak- 
ing a  distinction  between  the  degree  of  care 
required  In  the  case  of  a  freight  elevator  and 
that  required  In  the  case  of  a  passenger  ele- 
vator. If,  under  the  facts  of  this  case,  any 
such  distinction  existed,  we  think  the  idea 
embraced  in  the  instruction  offered  was  suf- 
ficiently presented  in  Instrnctlon  No.  1  by  tbe 
use  of  the  language,  "to  exercise  tbe  blghe.<st 
degree  of  care  and  skill  usually  exercised  by 
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prudent  persons  In  the  same  business  In  tbe 
management  and  operation  of  elevators  of 
the  kind  and  character  as  shown  by  the 
proof." 

It  Is  next  insisted  that  tbe  court  erred  in 
permitting  appellee  to  detail  a  conversation 
which  he  claims  to  have  had  with  one  of  the 
appellants.  After  stating  that  the  appellant 
had  called  to  see  him,  he  claims  this  conver- 
sation took  place:  "'Mr.  Eilerman/  I  said, 
'I  wouldn't  think  so  much  about  this.  I 
wouldn't  care  so  much  about  it,  if  it  was  tbe 
least  bit  my  fault  in  the.  world.'  I  says,  'It 
wasn't  my  fault'  Mr.  Eilerman  immediately 
replied:  'Well,  I  suppose  he  didn't  think, 
that  gentleman  didn't  think.' "  This  conver- 
sation, of  course,  should  not  have  been  per- 
mitted to  go  to  the  Jury.  The  first  part  of 
it  consisted  of  self-serving  declarations. 
None  of  the  conversation,  however,  was  very 
material.  We  are  of  opinion  that  the  admis- 
sion was  not  prejudicial  to  the  substantial 
rights  of  appellant. 

But  It  is  insisted  that  the  verdict  is  excess- 
ive. While  appellee  was  68  years  old  at  the 
time  he  was  injured,  it  appears  that  he  was  a 
strong  and  vigorous  man,  and  was  a  ship 
carpenter  and  caulker  of  fairly  good  skill. 
At  the  time  of  the  accident,  and  for  some 
time  prior  thereto,  he  was  engaged  as  an  ex- 
pressman, and  earned  from  $18  to  $20  per 
week.  Since  the  accident  he  has  not  been 
able  to  do  work  of  any  kind.  Appellee  suffer- 
ed very  severe  pains  up  until  the  time  of  the 
trial,  which  took  place  about  nine  months 
after  the  accident  At  the  time  of  the  trial 
he  was  still  walking  on  crutciies.  He  sus- 
tained an  oblique  fracture  of  the  upper  thigh 
bone,  and  his  spinal  column  was  bruised  and 
Injured.  The  injured  limb  is  three  Inches 
shorter  than  the  other,  and  two  Inches  less  In 
circumference.  There  can  be  no  doubt  that 
appellee's  injuries  are  permanent  His  phjrsl- 
clan's  bill  up  to  the  time  of  the  trial  amount- 
ed to  $322.  We  cannot  say  that  a  verdict  for 
$5,000,  for  an  injury  which  manifestly  result- 
ed in  great  physical  and  mental  suffering,  and 
which  involves  the  permanent  reduction  of 
the  strength  of  a  broken  leg,  is  so  excessive 
as  to  make  it  appear  that  the  Jury  were  In- 
fluenced in  their  action  by  passion  or  preju- 
dice. MaysvlUe  &  Lexington  R.  R.  C!o.  v. 
Herrick,  13  Bush,  122. 

Perceiving  no  error  in  the  record  prejudi- 
cial to  the  substantial  rights  of  appellant, 
the  Judgment  Is  affirmed. 


HIIil/ER  V.  NELSON  et  al. 

(Court  of  Appeals  of  Kentucky.    April  20, 

1909.) 

1.  DowKB  (S  46*)  —  Right  —  Mobtoagb  by 

\VlFE 

Under  Ky.  St  I  2135  (Russell's  St.  8  46451, 
providing  tliat  a  wife  shall  not  be  endowed  in 
land  sold  in  good  faith  after  marriage  to  sat- 
isfy a  lien  or  incumbrances  created  by  a  deed 
in  which  she  joined   or  to   satisfy   a   lien   for 


the  purchase  money,  but  if  there  is  a  surplus 
after  the  lien  is  satisfied,  she  may  have  dower 
out  of  such  surplus,  unless  it  was  received  or 
disposed  of  by  the  husband  in  his  lifetime, 
where  the  wife  joined  in  a  mortgage  of  the 
homestead  and  it  was  sold  under  foreclosure  aft- 
er the  hnslmnd's  death,  she  was  entitled  to 
dower  in   tbe  surplus. 

[Ed.  Note. — For  other  cases,  see  Dower,  Dec. 
Dig.  8  46.*] 

2.  MoBTOAOEs  (8  694*)  —  Redempxwn  —  Peb- 
soNs  Entitled  —  mobtoaoob's  Widow  — 

"RBPRKSEKTATI  VES . " 

Under  Ky.  St  §  2364  (Russell's  St.  8  80), 
providing  that  if  property  sold  on  mortgage 
foreclosure  does  not  bring  two-thirds  of  its 
appraised  value,  defendant  and  his  representa- 
tives may  redeem  within  a  year  by  paying  tbe 
'purchaser  the  original  purchase  money,  and  10 
per  cent  interest,  the  mortgagor's  widow,  who 
joined  In  the  mortgage  and  was  entitled  to 
dower  in  the  surplus  proceeds  on  foreclosure 
sale,  could  redeem;  she  coming  within  the 
term  "representatives." 

[ESd.  Note.— For  other  cases,  see  Mortgages, 
Dec  Dig.  {  594.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  7,  pp.  6110-6115;    vol.  8,  p:  7785.] 

3.  DESCEWT  AND  DlSTBIBUTIOSr  (8  152*)— Re- 
DEUPTION  or  MOBTOAGED  PbOPEBTT  —  COW- 
TBIBTJTION. 

Since  tbe  redemption  of  mortgaged  property 
by  the  mortgagor's  widow  to  satisfy  her  dower 
right  would  inure  to  the  benefit  of  the  mort- 
gagor's infant  children  and  heirs,  she  was  en- 
titled to  contribution  from  them  if  they  de- 
sired to  enjoy  the  benefits  of  the  redemption ; 
and  that  the  purchaser  claimed  to  have  pur- 
chased on  foreclosure  for  the  benefit  of  the  chil- 
dren did  not  affect  the  widow's  right  to  con- 
tribution. 

[Ed.  Note.— For  other  cases,  see  Descent  and 
Distribution,  Cent  Dig.  {|  521,  522;  Dec.  Dig. 
8  152.*] 

4.  MOBTGAGES   (8   605*)  —  REDEMPTION  —  COM- 

PEixiNo  Acceptance  of  Monet. 

Where  one  entitled  to  redeem  mortgaged 
property  has  paid  over  to  the  county  clerk  the 
full  amount  of  the  redemption  money,  it  is  tbe 
purciiaser's  duty  to  accept  it,  and  the  court 
should  require  her  to  do  so  if  she  refuses. 

[Ed.  Note. — For  other  cases,  see  Mortgages, 
Dec.  Dig.   8  605.*] 

Appeal  from  Circuit  Court  Laurel  County. 

"Not  to  be  officially  reported." 

Proceedings  to  redeem  mortgaged  prop- 
erty by  Belle  Nelson  Killer  against  Earl 
Nelson  and  others  by  their  guardian,  etc. 
From  a  Judgment  for  defendants,  plaintiff 
appeals.  Reversed  and  remanded  for  far- 
ther proceedings. 

B.  H.  Johnson,  for  appellant  W.  L. 
Brown  and  Geo.  G.  Brock,  for  appellees. 

BARKER,  J.  John  W.  Nelson  died  in- 
testate at  his  home  in  Laurel  county,  Ky., 
leaving  a  wife,  the  appellant.  Belle  Nelson 
Hlller,  arid  two  Infant  children  by  a  former 
wife.  Prior  to  his  death  he  borrowed  $540 
from  the  East  Bernstadt  Banking  Compa- 
ny, for  which  he  and  his  wife  executed 
their  Joint  note,  and  to  secure  the  payment 
of  which  they  executed  and  delivered  to  the 
bank  a  mortgage  upon  the  homestead  in 
East  Bernstadt  which  belonged  to  the  hus- 
band.   Before  he  died,  he  made  a  payment 
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of  ^40  upon  the  note.  After  his  death  the 
bank,  by  proper  proceeding  In  the  Laurel 
circuit  court,  obtained  a  Judgment  on  the 
note  and  enforced  Its  mortgage  lien.  Un- 
der this  Judgment  the  homestead  was  sold 
by  the  commissioner  and  purchased  by  Mat- 
tie  Nelson,  the  guardian  of  the  two  Infant 
children  of  the  decedent,  for  the  amount 
of  the  debt.  Interest,  and  costs.  Before  the 
sale,  as  by  law  required,  the  property  had 
been  appraised;  the  appraisers  fixing  Its 
value  at  $1,000.  The  price  at  which  the 
purchaser  obtained  the  property  at  Judicial 
sale  was  less  than  two-thirds  of  the  ap- 
praised value.  Since  the  death  of  her  for- 
mer husband  the  widow  has  again  married, 
and  Is  now  the  appellant  Belle  Nelson  Hil- 
ler.  The  two  children  of  the  decedent  are 
with  his  relatives,  and  seem  to  be  complete- 
ly estranged  from  their  stepmother.  With- 
in a  year  after  the  Judicial  sale  the  appel- 
lant tendered  to  the  purchaser  the  full 
amount  of  the  purchase  price,  with  inter- 
est as  by  law  required,  and  sought  to  re- 
deem It  The  tender  was  refused,  and 
thereupon  the  appellant  paid  over  the  sum 
tendered  to  the  county  clerk  as  provided 
by  statute.  Over  the  protest  of  the  appel- 
lant, who,  by  afBdavlt,  set  up  the  facts 
above  set  forth,  the  chancellor  awarded  a 
deed  to  the  purchaser,  refusing  to  require 
her  to  accept  the  tender  of  appellant,  from 
which  Judgment  this  appeal  is  prosecuted. 
The  qnestlon  arising  upon  this  record  is 
whether  or  not  the  widow  of  the  decedent 
has  a  right  to  redeem  the  property  under 
the  circumstances  above  stated  In  order  to 
claim  dower  In  the  land.  This  Is  resisted 
on  the  part  of  the  purchaser  on  the  theory 
that  the  right  to  redeem  the  property  sold 
at  Judicial  sale  is  a  personal  privilege  to  the 
debtor  or  his  representatives,  and  the  wife 
has  no  right  to  redeem.  It  Is  also  said  that, 
where  the  wife  Joins  with  her  husband  In 
a  deed  or  mortgage,  she  loses  her  dower, 
and  therefore  has  no  Interest  in  the  land 
sold.  This  last  position  Is  based  upon  sec- 
tion 2135,  Ky.  St  (Russell's  St  S  4C45), 
which  Is  as  follows:  "The  wife  shall  not 
be  endowed  of  land  sold,  but  not  conveyed 
by  the  husband  before  marriage,  nor  of 
land  sold.  In  good  faith,  after  marriage,  to 
satisfy  a  lien  or  incumbrance  created  be- 
fore marriage  or  created  by  deed  In  which 
she  Joined  or  to  satisfy  a  Hen  for  the  pur- 
chase money;  but,  if  there  is  a  surplus  of 
the  land  or  proceeds  of  sale  after  satisfying 
the  lien,  she  may  have  dower  out  of  such 
surplus  of  the  land  or  compensation  out  of 
such  surplus  of  the  proceeds  unless  they 
were  received  or  disposed  of  by  the  husband 
In  his  lifetime"  And  the  argument  is  sup- 
ported by  a  citation  of  Schweitzer  v.  Wag- 
ner, 94  Ky.  458,  22  S.  W.  883.  and  several 
other  cases  which  construe  the  above  stat- 
ute, and  hold  that,  as  against  the  mortgage 
creditor,  the  wife  loses  her  right  of  dower 
where  she  Joins  In  the  Instrument    There 


Is  no  doubt  of  the  soundness  of  the  appel- 
lee's view  of  this  statute  and  of  the  authori- 
ties cited,  to  the  extent  that  the  wife  has  no 
right  of  dower  as  against  the  creditor.  But 
we  are  not  dealing  with  the  creditor  here. 
It  has  Its  money,  and  the  question  is  wheth- 
er the  purchaser  can  hold  the  property 
which  has  been  sold  at  Judicial  sale  for  less 
than  two-thirds  of  Its  appraised  value.  It 
will  be  observed  that  the  foregoing  statute, 
while  it  takes  from  the  wife  dower  as 
against  the  creditor,  where  she  Joins  in  a 
mortgage  securing  his  debt,  especially  in- 
vests her  with  dower  in  the  surplus  pro- 
ceeds of  the  sale,  if  one  be  made  to  satisfy 
the  Hen  created.  So  that  by  the  very  terms 
of  the  law  upon  which  appellee  rests  her 
right  to  deny  the  widow  dower  in  the  land 
purchased  by  her,  as  above  set  forth,  she 
is  given  dower  In  the  surplus  proceeds  of 
the  sale,  and  has  a  direct  Interest  in  the 
property  bringing  more  than  the  debt,  inter- 
est, and  costs  of  the  creditor. 

So  much  of  section  23&4,  Ky  St  (Russell's 
St  {  80),  as  we  deem  necessary  to  set  fortb, 
is  as  follows:  "If  the  real  estate  which 
may  be  sold  In  pursuance  of  such  Judgment 
or  order  does  not  bring  two-thirds  of  such 
valuation,  the  defendant  and  his  represen- 
tatives shall  have  the  right  to  redeem  the 
same  within  a  year  from  the  day  of  sale, 
by  paying  the  purchaser  or  his  representa- 
tives the  original  purchase  money,  and  ten 
per  centum  per  annum  interest  thereon." 
Now,  the  appellant's  rights  seem  to  fall 
directly  within  the  language  of  this  statute; 
certainly  within  its  equity.  The  widow  is 
embraced  In  the  word  "representatives"  us- 
ed in  the  statute  above.  The  word  "repre- 
sentatives" was  Intended  to  embrace  all 
those  who  by  law  have  an  Interest  In  the 
land  of  the  decedent,  and  the  statute  Itself 
was  enacted  to  prevent  the  sacrifice  of  prop- 
erty at  Judicial  sales.  No  good  reason  exists 
for  narrowing  the  word  "representatives" 
so  as  to  exclude  from  the  benefits  of  the 
statute  the  widow.  This  would  be  an  in- 
vidious distinction  between  a  man's  wife 
and  his  (perhaps)  distant  heirs  (if  he  bad 'no 
children),  which  we  believe  to  be  wholly 
foreign  to  the  Intention  of  the  Legislature. 
If  the  decedent  In  this  case  had  left  no 
children,  this  property,  except  the  dower 
interest  of  the  appellant,  might  have  been 
cast  by  the  law  of  descent  upon  some  dis- 
tant cousins.  What  good  reason  would  there 
be  for  giving  them  the  right  to  redeem  in 
such  a  case,  and  refusing  It  to  the  widow? 
We  think  the  widow,  as  well  as  the  heirs, 
are  embraced  within  the  meaning  of  the 
word  "representatives,"  as  used  in  the  stat- 
ute, and  that  she  has  a  right  to  redeem  th« 
property  when  the  conditions  were  such  as 
to  bring  the  transaction  within  the  pale  of 
the  statute.  It  is  a  wise  and  beneficent 
statute,  having  due  regard  to  the  rights  both 
of  the  purchaser  and  of  the  debtor  and  Ills 
representatives.     The  debtor  can   only  re- 
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deem  where  the  property  fails  to  bring  two- 
thirds  of  the  appraised  value;  but,  where 
he  does  redeem,  he  Is  required  to  pay  the 
full  original  purchase  mon^,  with  10  per 
centum  interest  thereon.  The  object  of  the 
statute  was  to  provide,  in  part,  at  least, 
for  just  such  a  condition  of  afFalrs  as  we 
have  here.  The  purchaser  has  obtained  the 
property  in  which  appellant  has  a  dower 
interest  in  whatever  remained  after  the  pay- 
ment of  the  mortgage  debt  for  less  u»an 
two-thirds  of  its  value,  assuming  the  ap- 
praisement to  be  correct  It  seems  to  us 
that  there  can  be  no  doubt  that  the  latter 
has  a  right  under  the  statute  to  pay  the 
purchase  money,  with  10  per  centum  inter- 
est, in  order  to  obtain  for  herself  the  benefit 
of  dower  in  the  surplus  over  and  above  the 
mortgage  debt.  As  the  purchase  of  the 
widow  will  redound  to  the  benefit  of  the 
two  infant  children,  they  should  be  required 
to  contribute  their  pro  rata  of  the  money 
paid  in  order  to  participate  in  the  benefit  of 
the  redemption.  The  fact  that  the  purchas- 
er now  claims  that  she  made  the  purchase 
for  the  benefit  of  the  infant  children  does 
not  alter  the  principle  as  to  the  appellant's 
right  W^e  think  the  duty  of  contribution 
on  the  part  of  the  infants,  if  they  desire 
to  enjoy  the  benefit  of  the  redemption,  is 
authorized,  if  not  by  the  statute  of  contri- 
bution, by  the  general  equitable  doctrine  of 
contribution.  Suppose  for  the  sake  of  il- 
lustration that  a  stranger  had  purchased 
the  land  for  bis  own  use  and  the  widow  had 
redeemed  it  as  she  is  seeking  to  do  in  this 
case;  with  what  show  of  equity  could  her 
stepchildren  claim  to  enjoy  the  land  she 
had  redeemed  with  her  own  money,  without 
contributing  their  pro  rata  to  the  sum  paid 
out  in  the  redemption?  The  widow  in  this 
case  has  paid  over  to  the  county  clerk  the  full 
amount  of  the  redemption  money  required 
by  the  statute.  This  it  is  the  duty  of  the 
purchaser  to  take,  and  of  the  court  to  re- 
quire her  to  take  if  she  refuses;  and,  after 
this  is  done,  the  widow  will,  in  effect  have 
paid  off  the  full  amount  of  the  original  mort- 
gage debt. 

On  the  subject  in  hand,  Pomeroy,  in  his 
Equity  Jurisprudence,  {  1222,  says:  "It  is 
a  general  doctrine  of  equity  that  where  a 
common  charge  rests  npon  a  fund  which 
belongs  to  several  owners,  who  stand  upon 
a  footing  of  equality  with  respect  to  their 
individual  titles  and  relations  with  the  hold- 
er of  the  charge,  the  burden  should  rest 
ratably  upon  each  separate  portion  of  the 
fund;  and  if  the  owner  of  one  portion,  for 
the  purpose  of  protecting  his  own  Interest, 
pays  ofF  the  common  charge,  he  is  entitled 
to  call  upon  the  other  owners  to  contribute 
their  proportionate  shares  of  the  amount 
thus  paid.  This  doctrine  is  a  simple  appli- 
cation of  the  maxim,  'Equality  is  equity.' 
Whenever,  therefore,  a  mortgage  rests  upon 


land  which  is  owned  by  several  persons  in 
such  a  manner  that  thalr  equities  as  be- 
tween themselves  are  equal,  and  one  of 
them  redeems  from  the  mortgage,  be  is 
entitled  to  a  pro  rata  contribution  from  the 
other  owners,  and  may  keep  the  lien  of  the 
mortgage  alive  by  equitable  assignment  as 
security  for  such  contributions." 

For  the  foregoing  reasons,  the  judgment 
is  reversed,  with  directions  for  further  pro- 
cedure consistent  with  this  opinion. 


COMMONWEALTH   v.    HARRIS. 

(Court  of  Appeals  of  Kentucky.    April  14, 
1909.) 

1.  Taxation  (J  122*)— Pbopebtt  Abbessabi.e 

— COBFOBATE    STOCK. 

Under  St  1909,  i  4088  (RnsseU's  St  i 
6061),  providing  that  individual  sharehoIderB  ot 
corporations  required  to  pay  taxes  on  their  cor- 
porate franchises  shall  not  be  required  to  list 
their  shares  in  such  corporations  so  long  as  the 
corporation  pa^s  taxes  on  the  corporate  proper- 
ty and  franchises,  where  a  pubhc  serrice  cor- 
poration owning  property  both  within  and  out 
of  the  state  pays  a  tax  on  its  property  and  fran- 
chises within  the  state,  its  stock  in  the  hands  of 
stockholders  is  not  assessable  for  taxation. 

[Ed.  Note. — For  other  cases,  see  Taxation, 
Dec.  Dig.   S  122.»] 

2.  Taxation  (§  108*)— Tbansfeb  of  Pbopebtt 
TO  Avoid  Taxation. 

A  bona  fide  sale  and  transfer  of  taxable 
property  nearly  two  months  before  the  assess- 
ment day  and  the  investment  of  the  proceeds  in 
nontaxable  goremment  bonds  cannot  be  held  to 
l>e  a  trick  or  device  on  the  part  of  the  owner  to 
escape  taxation  within  the  provisions  of  St 
1909,  i  4051  (Russell's  St  %  5d42). 

[EJd.  Note. — For  other  cases,  see  Taxation, 
Cent.  Dig.  {  141;    Dec.  Dig.  {  108.*] 

3.  Taxation  (J  17*)— Pebsonal  Pbopebtt. 

Where  it  is  shown  that  defendant  has  paid 
taxes  on  S3,500  worth  of  personalty  and  house- 
hold furniture,  and  it  is  stipulated  by  coonsel 
that  such  property  was  worth  less  than  that 
amount,  he  should  not  be  assessed  separately  on 
a  library  worth  $300. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Dec  Dig.  f  47.*] 

Appeal  from  Circuit  Court,  Jefferson  Coun- 
ty, Common  Pleas  Branch,  Second  Division. 
"Not  to  be  ofiScially  reported." 
Action  in  the  name  of  the  Commonwealtb 
against  Theodore  Harris.  From  the  judg- 
ment, both  parties  appeal.  Affirmed  on  ap- 
peal by  the  Commonwealth  and  reversed  on 
cross-appeal. 

M.  J.  Holt  for  the  Commonwealth.  Wm. 
H.  Holt,  for  defendant 

BARKER,  J.  This  is  a  proceeding  insti- 
tuted by  the  auditor's  agent  of  the  state  in  the 
Jefterson  county  court  under  section  4241 
of  the  Kentucky  Statutes  (Russell's  St  f 
6170),  for  the  purpose  of  assessing,  as  omit- 
ted, certain  property  t>elonging  to  Theodore 
Harris.  The  trial  developed  that  the  prop- 
erty sought  to  be  taxed  may  be  classed  aa 
follows:    The  library  of  the  defendant  val- 
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aed  at  $300 ;  80  shares  of  liOuisrllle  Traction 
stock,  worth  |118  per  share;  275  shares  of 
Louisville  Home  Telephone  stock,  worth 
about  ?66  per  share;  certain  bonds  of  the 
Home  Telephone  Company  and  the  Straight 
Creek  Goal  &  Coke  Company.  In  a  trial 
before  the  county  court,  It  was  held  that  the 
Traction  and  Home  Telephone  stock  was  not 
assessable  as  against  the  defendant  under  the' 
fiscal  laws  of  the  state,  and  that  the  bonds  of 
the  Straight  Creek  Coal  &  Coke  Company 
and  of  the  Home  Telephone  Company  had 
been  sold  by  the  defendant,  Harris,  prior  to 
the  15th  day  of  the  month  In  which  the  fiscal 
year  began,  and,  as  he  did  not  own  them, 
be  could  not  be  required  to  pay  taxes  upon 
them.  As  to  the  household  furniture  of  the 
defendant,  It  was  held  that  he  owned  prop- 
erty, on  assessment  day,  valued  at  $S,500; 
but  It  further  appeared  that  since  the  assess- 
ment day  (September  16,  1906)  the  defendant 
had  paid  to  the  sheriff  taxes  on  $3,000  worth 
of  household  furniture  for  the  year  in  ques- 
tion. It  was  therefore  adjudged  that  he  was 
assessable,  then,  with  only  $500  worth  of 
personalty.  An  appeal  by  the  commonwealth 
to  the  Jefferson  circuit  court  resulted  In  the 
Judgment  of  the  county  court  being  affirmed, 
except  that  it  was  there  held  that  the  defend- 
ant owned  a  private  library  worth  $300, 
which  was  not  hy  law  included  as  household 
furniture,  and  therefore  the  defendant  was 
required  to  pay  on  $300  worth  of  books. 
The  commonwealth  appealed  from  the  Judg- 
ment, and  the  defendant  has  prayed  a  cross- 
appeal  from  so  much  of  the  Judgment  as  re- 
quires him  to  pay  on  his  library. 

It  is  conceded  in  the  brief  for  the  common- 
wealth that  the  right  to  assess  as  omitted' 
property  the  Louisville  Traction  stock  Is  con- 
cluded adversely  to  the  commonwealth  by  the 
opinion  in  the  case  of  Commonwealth  v.  Led- 
man  (Ky.)  106  S.  W.  247.  Since  the  submis- 
sion of  this  case,  we  have  decided,  in  the  case 
of  Commonwealth  v.  Clara  Belle  Walsh's 
Trustee  (opinion  delivered  March  2S,  1909) 
117  S.  W.  398,  that  where  a  public  service 
corporation,  owning  property  both  in  this 
state  and  out  of  It,  pays  a  tax  on  its  property 
and  franchise  to  the  state  of  Kentucky,  its 
stock  in  the  hands  of  the  holders  is  not  as- 
sessable for  taxation  under  the  provisions  of 
section  4088  of  the  Kentucky  Statutes  (Rus- 
sell's St.  (  6061).  The  opinion  in  this  case 
concludes  the  right  of  the  commonwealth  to 
tax  the  Home  Telephone  stock  owned  by  the 
defendant,  for  the  record  shows  that  for  the 
fiscal  year  in  question  the  Home  Telephone 
Company  paid  taxes  ori  all  of  Its  property  in 
the  state  and  a  franchise  tax.  Therefore, 
under  the  opinion  mentioned,  its  stock  is  not 
subject  to  assessment  in  the  hands  of  the 
shareholder. 

The  evidence  shows  beyond  question  that 
the  defendant  sold  all  of  his  bonds  of  the 
Straight  Creek  Coal  &  Coke  Company  and  of 
the  Home  Telephone  Company  in  July,  1906, 
that  this  sale  was  absolute,  and  made  in  good 


faith,  and  the  proceeds  were  invested  in 
United  States  bonds,  which  were  not  assess- 
able for  taxation  by  the  commonwealth. 
Counsel  for  the  commonwealth  now  Insists 
that  this  was  only  a  trick  or  device  on  the 
part  of  defendant  to  escape  taxation,  and 
cites  section  4051  of  the  Kentucky  Statutes 
(Russell's  St.  f  5942)  in  support  of  his  posi- 
tion. That  section  is  as  follows:  "If  any 
person  shall  willfully  make  a  false  statement, 
or,  for  the  purpose  of  avoiding  taxation, 
make  a  temporary  Investment  in  securities 
exempt  by  law  from  taxation,  or  convert  any 
Intangible  property  Into  nontaxable  property 
outside  of  this  state,  or  resort  to  any  device 
whatever  for  the  purpose  of  avoiding  tax- 
ation, he  shall  be  deemed  guilty  of  a  misde- 
meanor, and,  on  conviction,  fined  any  sum 
not  exceeding  five  hundred  dollars,  and  be 
subject  to  three  times  the  amount  of  tax 
upon  Us  estate,  to  be  recovered  by  the  sher- 
iff by  action  in  the  name  of  the  Common- 
wealth In  the  county  In  which  the  estate  Is 
liable  for  taxation,  or  by  the  auditor,  when 
the  taxes  are  payable  to  him.  In  the  B'rank- 
lln  circuit  or  quarterly  court"  There  is 
nothing  In  the  evidence  in  this  case  to  show 
any  bad  faith  upon  the  part  of  the  defend- 
ant Nor  does  it  appear  that  the  bonds  he 
sold  escaped  taxation.  Presumably,  as  they 
were  transferred  in  July  of  1906,  they  were 
assessed  by  the  person  or  persons  owning 
them  on  the  15th  day  of  September.  The 
statute  has  reference  only  to  pretended  sales, 
and  not  to  bona  fide  transfers  of  property. 
It  Is  not  the  object  of  the  statute  to  para- 
lyze trafllc  in  personal  property,  merely  be- 
cause assessment  day  is  approaching.  The 
commonwealth  loses  nothing  by  a  bona  fide 
transfer  of  property,  although  the  transfer 
may  be  made  Just  before  assessment  day, 
and,  when  properly  analyzed,  it  does  not  ap- 
pear that  the  commonwealth  has  actually  lost 
anything  in  the  transaction  under  considera- 
tion. Whoever  bought  the  bonds  from  the  de- 
fendant If  he  resided  In  this  state  and  owned 
them  on  assessment  day,  should  have  listed 
them  for  taxation,  and  It  Is  Immaterial  to 
the  commonwealth  whether  the  taxes  on  the 
bonds  were  paid  by  Harris  or  by  his  vendee. 
The  United  States  bonds  which  he  purchased 
with  the  money  were  not  assessable  In  the 
bands  of  the  person  from  whom  he  bought 
them,  and  therefore  it  could  make  no  differ- 
ence to  the  state  whether  they  were  held  by 
Harris  or  his  vendor.  The  defendant  had  a 
right  to  sell  his  bonds  in  good  faith,  and  he 
had  the  equal  right  to  Invest  the  proceeds  in 
government  bonds.  Of  course.  If  the  evi- 
dence had  shown  that  the  defendant  only 
made  a  pretended  sale  of  his  bonds  for  the 
purpose  of  biding  them  and  escaping  taxa- 
tion, undoubtedly  they  could  be  assessed  to 
his  hands  as  omitted  property ;  but  the  evi- 
dence does  not  show  this  state  of  facts,  and 
therefore  we  are  of  opinion  that  the  Judge 
of  the  county  court  and  the  Judge  of  the  cir- 
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cutt  conrt  ruled  correctly  in  holding  that 
they  were  not  assessable  as  omitted  prop- 
erty. 

As  to  the  library  of  the  defendant,  we 
think  the  circuit  Judge  erred  in  holding  that 
it  should  have  been  assessed  as  omitted  prop- 
erty. The  record  shows  that  the  defendant 
paid  on  $3,500  of  personalty  and  household 
furniture,  and  It  Is  stipulated' by  coiusel  for 
the  appellant  and  appellee  that  the  personal 
property  owned  by  defendant  on  assessment 
day  of  the  year  Inrolved  here  was  worth  less 
than  $3,500.  The  State  therefore  has  really 
received  from  the  defendant  all  and  more 
than  he  owed  for  the  year  In  question. 

For  these  reasons  the  judgment  on  the  di- 
rect appeal  Is  affirmed,  and  the  judgment  on 
the  cross-appeal  Is  reversed,  with  directions 
to  dismiss  the  petition  against  the  defendant 


RAMSEY  V.  MORROW. 

(Court  of  Appeals  of  Kentucky.     April  23, 
1900.) 

1.  BOTTNDASIES  (J  7*)— LOST  COSKBBS— DETER- 
MINATION—RULES. 

The  rule  for  establishine  a  lost  stake  comer 
to  run  the  course  called  for  from  the  known  coi^ 
ners  to  the  intersection  of  the  lines  cannot  be 
applied  for  the  determination  of  the  eighteenth 
comer  in  a  description,  where  the  lines  from  the 
seventeenth  and  nineteenth  comers  extended 
would  never  intersect. 

[M.  Note.— For  other  cases,  see  Bonndaries, 
Cent.  Dig.  §S  58-65;   Dec.  Dig.  i  7.*] 

2.  Boundaries  (§  3*)— Lost  Cobnebs— Coub- 
BE8  AND  Distances. 

The  ordinary  rule  that  distances  yield  to 
courses,  and  both  to  natural  objects  or  marked 
monuments,  does  not  apply,  where  it  is  mani- 
fest from  the  patent  as  run  out  that  proximate 
certainty  may  be  accomplistied  by  changing  a 
course,  instead  of  the  distance,  which  may  be 
done. 

[EM.  Note. — For  other  cases,  see  Boundaries, 
Cent.  Dig.  »  3-41 ;   Dec.  Dig.  (  3.»] 

8.   B0T7NDABIES'  (g  7*)  —  MASKED  LINES  —  ES- 
TABLISHMENT. 

Where  a  line  was  marked  as  such  at  the 
time  of  survey  according  to  the  surveyor's  duty, 
snch  line  established  itself  in  a  suit  to  determine 
a  lost  comer,  though  the  comer  was  not  marked. 
[Ed.  Note. — For  other  cases,  see  Boundaries, 
Cent..  Dig.  {g  58-65 ;    Dec.  Dig.  g  7.*] 

4.  BouNDABiES  ({  40*)— Masked  Line— Ques- 
tion FOB  JUBY. 

Where,  in  an  action  to  determine  a  lost  cor- 
ner, there  was  some  evidence  that  marks  alleg- 
ed to  designate  an  ancient  line  had  been  made 
many  years  after  the  survey  by  another  and  for 
a  different  purpose,  whether  the  line  was  an- 
ciently marked  by  the  surveyor  was  for  the 
jury. 

[Ed.  Note.— For  other  cases,  see  Boundaries. 
Dee.  Dig.  §  40.*] 

6.  Appeal  and  Ebbob  (|  1068*)  —  Instbuc- 
TIONS— Prejudice. 

Where  appellant  did  not  show  adverse  pos- 
session for  a  longer  period  than  six  or  seven 
years  consecutively,  and  for  much  of  the  time 
the  tenant  in  pos.<!es8ion  paid  rent  to  the  owners 
of  each  of  the  allefred  conflicting  patents,  ap- 
pellant was  not  prejudiced  by  erroneous  instruc- 


tions snbmitting  the  question  of  adverse  pos- 
session. 

[E!d.  Note.— For  other  cases,  see  Appeal  and 
BSrror,  Cent  Dig.  |  4225;   Dec.  Dig.  |  1068.*] 

Appeal  from  Circuit  Court,  Wayne  County. 

"To  be  officially  reported." 

Action  between  James  Ramsey  and  Sher- 
man Morrow.  Judgm«it  for  the  latter,  and 
the  former  appeals.    Affirmed. 

Griffin,  Kennedy  &  Bertram,  and  Joe  Bert- 
ram, for  appellant  Harrison  &  Harrison  and 
F.  R.  Harrison,  for  appellee. 

O'REAR,  J.  Appellant  dalms  tiUe  to  a 
tract  of  land  in  Wayne  county  covered  by  a 
patent  for  200  acres  issued  to  T.  C.  Dick 
on  a  survey  dated  January  20,  1646.  Appel- 
lee claims  title  to  a  part  of  a  1,100-acre  pat- 
ent Issued  to  Morrow  and  Dodson  on  a  sur- 
vey dated  January  19,  1846.  The  pateat 
boundaries  call  for  the  same  objects  and  upon 
the  same  courses  and  for  the  same  distances 
for  nine  of  the  calls.  A  dispute  has  arisen 
between  these  two  litigants  as  to  where  a  cer- 
tain corner  and  two  of  these  lines  are  proper- 
ly located.  There  cannot  be  a  conflict  be- 
tween tbem.  Hence  there  is  no  question  of 
superiority  of  one  grant  over  the  other.  If 
the  corner  is  established  as  claimed  by  ap- 
pellant it  should  be,  then  the  strip  of  land 
in  dispute  would  be  included  in  the  Dick 
patent  and  would  belong  to  appellant  If, 
however,  the  lost  comer  and  the  two  lines 
from  it  should  be  established  as  contended  for 
by  appellee  the  disputed  strip  would  be  within 
the  Morrow-Dodson  patent  Thus  it  will  be 
seen  that  the  location  of  the  lost  corner  is 
the  principal  thing  to  be  done  to  settle  the 
controversy.  There  was  also  a  question  made 
by  appellant  that,  although  the  lines  of  the 
Dick  patent  do  not  embrace  the  disputed 
strip,  yet  the  former  owners  marked  a  "con- 
ditional line"  between  their  lands  so  that  It 
would  fall  to  appellant's  boundary.  He  also 
claims  it  by  adverse  possession.  The  Dick 
patent  is  located  correctly  and  without  dis- 
pute as  to  its  beginning  comer,  and  all  lines 
correspond  substantially  and  satisfactorily 
with  the  actual  running  on  the  ground  till 
the  seventeenth  comer  (a  chestnut  oak)  is 
reached.  The  nineteenth  corner  (a  red  bud 
and  black  oak  In  a  gap  of  the  ridge)  is  also 
located  without  dispute.  The  seventeenth 
and  nineteenth  comers  of  the  Dick  survey 
are  Identical  with  corners  called  for  in  the 
Morrow-Dodson  patent  Prom  the  seven- 
teenth corner  of  the  Dick  patent  the  call  Is 
(and  so  it  is  in  the  Morrow-Dodson  patent) 
N.  60°  E.,  108  poles,  to  a  stake;  thence  N. 
75°  E.,  230  poles,  to  the  red  bud  and  black 
oak.  But  if  the  eighteenth  call  is  run  N. 
60°  B.,  108  poles,  then  to  reach  the  red  bud 
and  black  oak  corner  would  require  a  radical 
change  of  both  the  course  and  distance  of 
the  next  line  to  reach  the  natural  objects,  the 
red  bud  and  black  oak,  viz.,  a  coarse  N. 
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8i\i'  XL.  the  lengtb  of  the  line  being  not 
given,  but  it  would  be  longer  than  the  line 
called  l^or  in  the  patents. 

One  mle  laid  down  for  establishing  a  lost 
stake  comer  is  to  run  the  courses  called  for 
from  the  known  corners  to  the  intersection 
of  the  lines.  Haggan  v.  Wood's  Heirs,  Ky. 
Dec.  274.  But  there  is  no  bard  and  fast 
rale  on  the  subject  The  object  is  always 
to  carry  into  effect  what  was  done  and  at- 
tempted to  be  done  when  the  entry  and  sur- 
vey were  onade.  The  rule  laid  down  In  Hag- 
gan Y.  Wood,  supra,  cannot  be  applied  in 
this  case,  because  if  the  lines  from  the  seven- 
teenth and  nineteenth  comers  should  be  ex- 
tended, they  would  never  Intersect.  It  is 
dear  that  an  error  was  made  by  the  original 
surveyor  in  copying  his  field  notes,  or  In 
entering  them.  The  same  surveyor  surveyed 
each  entry,  surveying  the  Morrow-Dodson  en- 
try first.  He  had  the  same  person  as  a 
chalnman  in  each  instance.  It  Is  quite  likely 
that,  when  the  Dick  entry  was  mn  out  until  its 
line  reached  the  Morrow-Dodson  entry,  from 
that  point  the  calls  of  the  latter  were  ccplecT 
as  the  calls  for  the  Dick  survey.  That  was  a 
customary  and  a  natural  way  of  doing  such 
work.  Consequently  any  error  made  in  enter- 
ing or  transcribing  the  calls  of  the  former 
survey  along  that  line  would  occur  also  in 
the  Dick  patent  In  running  the  line  from 
the  eighteenth  comer,  the  stake,  to  the  red 
bud  and  the  black  oak,  if  the  course  named, 
N.  75*  E.,  is  pursued,  the  natural  object 
called  for  would  never  be  reached.  As  the 
comers  before  the  eighteenth  were  natural 
objects,  and  satisfactorily  established,  the 
error  must  be  corrected  somewhere  between 
the  seventeenth  and  nineteenth  comers.  By 
beginning  at  the  red  bud  and  black  oak,  and 
reversing  its  call  to  the  stake,  then  reversing 
the  next  call,  it  is  found-  that  by  changing  the 
course  from  N.  eO"  E.  to  N.  80°  E.  the  dis- 
tance 108  poles  runs  out  at  the  seventeenth 
comer.  Ordinarily  the  mle  is  that  distances 
yield  to  courses,  and  both  to  natural  ob- 
jects, or  marked  monuments.  Bryan  v.  Beck- 
ley.  Lltt  Sel.  Cas.  93.  12  Am.  Dec.  276.  But 
this  is  not  always  so,  for  If  it  be  manifest 
from  the  patent  as  run  out,  that  approximate 
certainty  may  be  accomplished  by  changing 
the  course  instead  of  the  distance,  then  that 
is  to  be  done.  Blight  v.  Atwell,  4  J.  3.  Marsh. 
278. 

This  case  was  tried  before  a  Jury.  There 
■was  submitted  to  the  Jury  the  question  of 
the  location  of  this  lost  corner  and  its  lines. 
The  court  told  the  Jury  that  the  preceding 
and  following  knovrn  marked  corners  must 
be  accepted,  and  that  If  the  line  reversed 
from  the  red  bud  and  the  black  oak  comer, 
so  as  to  run  S.  75°  W.,  2S0  poles,  was  a 
marked  line,  with  ancient  marks  appar- 
ently made  contemporaneously  with  the 
making  of  the  original  survey,  the  Jury 
should  find  that  to  be  the  line,  if  then  by 
extending  the  next  line  back  108  poles  it 
would  exactly  reach  the  chestnut  oak  es- 


tablished as  the  seventeenth  comer.     This 
instruction  was  really  more  favorable  to  the 
appellant  than  it  was  entitled  to,  for  if  the 
line  was  marked  as  a  line  at  the  time  the 
survey    was    executed,    and    presumably   it 
was,  as  it  was  the  duty  of  the  surveyor  to 
have  marked  it  (Bryan  v.  Beckley,  supra; 
Johnson  v.  Marshall,  4  Bibb,  133).  that  mark- 
ed  line   controlled   and   established   Itself, 
even  though  the  comer  was  not  marked 
(Thornberry  v.  Churchill,  4  T.  B.  Mon.  82, 
16  Am.  Dec.  125).    However,  there  was  evi- 
dence that  the  line  N.  75°  EI  was  marked 
for  100  poles,  with  ancient  line  marks  made 
in  the  execution  of  that  survey.    There  was 
also  some  evidence  that  these  marks  had 
been  made   many  years  later  bj  another 
person  and  for  a  different  purpose;  but  that 
was  a  question  for  the  Jury,  and  the  evi- 
dence on  the  whole  seems  to  sustain  their 
verdict    Thus  the  line  N.  75°  B.,  230  poles, 
was  established,  which  established  the  state 
comer,  which  is  the  lost  comer,  at  Its  ex-  • 
tremlty.     As,  then,  the  seventeenth  comer 
was  already  established,  and  the  eighteenth 
was  established  by  the  verdict  of  the  Jury, 
the  remaining  line  between  the  two  should 
have  been  run  without  regard  to  course  or 
distance,  although  as  a  matter  of  fact  it 
coincides  in  distance  with  the  call  In  the 
patent     Aside  from  the  convincing  reason 
found  in  the  old  marked  line  on  the  N.  75* 
E.  call,  for  establishing  that  line  at  that 
place,  it  Is  manifest  to  us  from  other  facts 
that  such   is  the  correct  location.     Appel- 
lant's theory,  if  executed,  would  have  cut 
the  Morrow-Dodson  patent  into  two  parts, 
excepting  a  very  narrow  elongated  strip.    It 
Is  not  probable  the  prior  entrants,  with  the 
power  of  first  selection,  would  have  volun- 
tarily  mutilated   their   entry   and   tract   in 
such  manner.    Again,  as  we  find  there  was  a 
mistake  made  by  the  surveyor  in  transcrib- 
ing the  result  of  his  work,  it  is  more  Mkely 
be  would  have  made  the  error  of  substitut- 
ing an  8  for  a  6,  than  of  substituting  75  for 
84  V&,   and   making  a  material  discrepancy 
also  in  the  length  of  the  line. 

It  is  contended  that  the  remote  vendor  of 
appellant  and  the  former  owner  of  the  Mor- 
row-Dodson patent  established  an  agreed  di- 
viding line  north  of  the  line  herein  estab- 
lished between  the  lands  which  was  marked 
and  recognized  by  them  and  their  vendees 
for  many  years  as  the  true  dlvidlnp;  line  be- 
tween their  lands;  but  we  do  not  find  any 
evidence  in  the  record  that  any  of  the  own- 
ers of  these  two  tracts  at  any  time  marked 
the  line  claimed  by  appellant.  There  was 
some  evidence  that  a  marked  line  existed  at 
the  point  claimed;  but  part  of  it  was  the 
extreme  northern  line  of  the  Morrow-Do<lson 
patent,  and  part  of  it  made  for  other  pur- 
poses. None  of  It  was  shown  to  have  been 
made  under  any  sort  of  an  agreement  be- 
tween any  owners  of  the  two  patents  here 
in  question,  that  it  was  to  constitute  a  divl- 
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slon  line  between  them.  Nor  was  there  evi- 
dence that  they  recognized  such  line  as  their 
division  line. 

The  question  of  adverse  possession  the  tri- 
al court  undertook  to  submit  to  the  Jury, 
but  in  Instructions  that  were  erroneous. 
However,  they  were  not  prejudicial  to  ap- 
pellant for  the  reason  that  there  was  a  fail- 
ure of  proof  on  bis  part  to  sustain  him  in 
that  issue.  He  did  not  show  adverse  pos- 
session of  any  of  the  disputed  land  for  a 
longer  period  than  six  or  seven  years  con- 
secutively. Then  for  much  of  the  time  the 
tenant  in  possession  rented  from  and  paid 
rent  to  the  owners  of  each  of  the  patents, 
so  each  owner  had  equal  benefit  from  that 
fact  Thei;e  should  have  been  no  instruction 
submitted  on  that  Issue. 

Upon  the  whole  case  we  are  satisfied  no 
error  prejudicial  to  appellanfa  substantial 
rights  has  been  committed. 

Judgment  affirmed. 


FISCAL     COURT     OF     BRECKENRIDGE 

COUNTY  V.  BOARD  OF  TRUSTEES 

OF  TOWN  OF  HARDINSBURG. 

(Conrt  of  Appeals  of  Kentucky.     April  27, 
1909.) 

1.  FBAUDS,  STATtmi  OF  (J  160*)— Petitiok— 
Defects— Demtjbreb. 

The  defect  in  a  petition,  in  an  action  on  a 
contract,  arising  from  a  failure  to  allege  that 
it  is  in  writing  as  required  by  law,  may  be  pre- 
sented by  demurrer. 

[Ed.  Note.— For  other  cases,  see  Frauds,  Stat- 
ute of.  Cent.  Dig.  S§  360-362;  Dec.  Dig.  { 
150.*] 

2.  CotTNTiES  (J  121*)— Parol  Contbacts— Va- 

LIDITT. 

The  fiscal  court  of  a  county  cannot  bind  It- 
self by  parol. 

[Ed.  Note.— For  other  cases,  see  Counties, 
Cent.  Dig.  S  183 ;  Dec.  Dig.  §  121.*] 

3.  Municipal  Cobpobations  (|  243*)- Parol 
Contbacts— Validitt. 

The  board  of  trastees  of  a  municipality  of 
the  sixth  class  cannot  bind  itself  by  parol. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent.  Dig.  g  677;    Dec.  Dig.  { 

4.  MuNioiFAL  Cobpobations  (J  247*)— Unau- 
thorized Contbacts— Effect  of  Febfobic- 
ANCB— Validitt. 

An  obli^tion  in  excess  of  $50,  incurred  by 
a  municipality  of  the  sixth  class  without  com- 
plying with  St.  lOOe,  i  3699  (Russell's  St.  g 
1^8),  requiring  such  an  obligation  to  be  voted 
for  by  four  members  of  the  board,  the  yeas  and 
nays  entered  on  the  journal,  is  invalid,  and  can- 
not be  enforced,  though  the  other  party  has  per- 
formed its  part  of  the  agreement. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent.  Dig.   §   678;    Dec  Dig.  8 

Appeal  from  Circuit  Court,  Breckenrldge 
County. 

"Not  to  be  ofllcially  reported." 

Action  by  the  Fiscal  Court  of  Breclcenrldge 
County  against  the  Board  of  Trustees  of 
the  Town  of  Hardinsburg.  From  a  judgment 
of  dismissal,  plaintiff  appeals.    Affirmed. 


Claude  Mercer,  Gns.  Brown,  Co.  Atty.,  and 
N.  McC.  Mercer,  for  appellant.  Murray  & 
Murray,  for  appellee. 

NUNN,  J.  This  action  was  Instituted  by 
the  members  of  the  fiscal  court  of  Brecken- 
rldge county,  in  their  official  capacity,  against 
the  chairman  and  the  members  of  the  board 
of  trustees  of  the  town  of  Hardinsburg,  Ky., 
a  municipality  of  the  sixth  class. 

Omitting  the  formal  parts  of  tha  petition. 
It  contains  the  following  allegations:  "That 
plaintiff  Henry  De  Haven  Moorman  is  now 
the  duly  qualified  and  acting  judge  of  the 
Breckenrldge  county  court.  That  John 
O'Reilly,  C.  H.  Drury,  H.  G.  Vessels,  T.  H. 
Bates,  Frank  Ruppert,  and  J.  T.  McCamlsta 
are  the  duly  elected  and  qualified  and  acting 
Justices  of  the  peace  In  and  for  the  said 
county  of  Breckenrldge.  That  as  such  by 
law  they  compose  'the  fiscal  court  of  said 
county  of  Breckenrldge,  state  of  Kentucky. 
That  the  defendants,  Frank  De  Haven,  Lewis 
Jarbee,  P.  M.  Beard,  Denny  Sheeran,  and 
Andrew  Elder  are  the  duly  qualified,  elected, 
and  acting  trustees  of  the  town  of  Hardins- 
burg, Ky.,  which  is  a  duly  incorporated  town 
of  the  sixth  class  of  this  state.  Plaintiffs 
state :  That  during  the  year  1907  It  and  the 
defendant  the  town  of  Hardinsburg,  Ky.,  act- 
ing by  and  through  Its  then  duly  elected, 
qualified,  and  acting  trustees,  entered  into 
an  agreement,  wliereby  it  was  agreed  that 
if  said  plaintiff,  for  and  on  behalf  of  Breck- 
enrldge county,  would  construct  a  public 
privy,  within  said  town  and  near  the  livery 
stable  therein,  and  would  permit  the  citizens 
and  taxpayers  of  said  defendant  town  to 
have  free  access  and  use  thereof,  and  in  con- 
sideration of  a  public  l>eneflt  to  be  derived 
therefrom  by  persons  in  said  town,  that 
said  town  of  Hardinsburg  would  pay  there- 
on the  cost  of  such  the  sum  of  $175,  and  in 
addition  thereto,  and  as  a  part  of  the  con- 
sideration inducing  the  said  plaintiff  to  en- 
ter into  and  make  such  agreement,  that  'said 
defendant  would  open,  for  public  use  and 
travel,  an  alley  from  Court  place  to  Fourth 
street,  which  said  alley  afforded  means  of 
ingress  and  egress  to  and  from  said  public 
privy  to  Fourth  street  That  in  consequence 
of  and  in  pursuance  of  the  said  agreement 
the  plaintiff  did  erect  said  public  privy  at 
the  designated  place  and  had  the  same  open- 
ed to  the  public.  That  said  defendant.  In 
pursuance  of  said  agreement  did  pay  the 
aforesaid  sum  of  $175  on  the  cost  thereof,  and 
further  did  take  steps  towards  opening  the 
said  alley  in  pursuance  of  said  agreement 
That  said  defendant  did,  on  the  23d  day  of 
April,  1907,  by  an  ordinance  duly  passed  by 
said  board,  in  regular  session,  and  as  pre- 
scribed by  law,  declare  said  lands  necessary 
for  said  alley  to  be  needed  for  municipal  pur- 
poses, and  did  publish  said  ordinance  as  re- 
quired by  law.     That  a  committee  was  ap- 
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pointed  by  said  board  to  report  to  It  the  cost 
of  said  alley.  That  said  committee  did  In- 
Testl^te  and  report  the  cost  thereof,  and 
the  consideration  asked  by  the  landowners 
OTer  whose  land  said  alley  would  run  was 
satisfactory  to  said  board,  except  the  amount 
asked  by  the  Farmers'  Bank,  In  said  town. 
That  thereupon  said  board  duly  authorized 
and  dlre<fted  the  city  attorney,  then  John 
P.  Haswell,  Jr.,  to  Institute  such  legal  pro- 
ceedings as  required  by  law  to  condemn  said 
lands  owned  by  the  said  bank,  for  the  pur- 
pose of  opening  said  alley  in  conformity  with 
said  agreement  That  thereupon  said  city  at- 
torney, on  the  27th  day  of  May,  1907,  Institut- 
ed said  condemnation  proceeding  against  the 
Farmers'  Bank  for  the  purpose  of  acquiring 
the  right  to  open  said  alley  as  agreed  by 
defendant  would  be  opened.  That  said  suit 
was  filed  In  the  Breckenrldge  county  court, 
a  court  of  competent  Jurisdiction  In  the 
premises.  That  before  said  litigation  was 
completed,  and  before  said  alley  had  been 
acquired  by  law,  plaintiff  alleges  that  the 
defendant,  said  board  of  trustees,  composed 
of  the  defendants,  Frank  De  Haven,  P.  M. 
Beard,  Lewis  Jarbee,  Andrew  Elder,  and 
Denny  Sheeran,  have  ordered  the  dismissal 
of  aforesaid  action  and  refuse  to  comply 
with  the  agreement  as  aforesaid,  and  refuse 
to  take  and  prosecute  such  legal  steps  as  to 
cause  the  opening  of  said  alley,  and  they 
still  refuse  to  do  so,  although  plaintiff  avers 
that  It  has  demanded  of  them  the  fulfillment 
of  said  agreement  PlaintiflT  avers  that  it 
has  complied  with  Its  part  of  aforesaid  agree- 
ment in  full,  but  the  defendant  has  violated 
said  agreement  and  refuses  to  carry  same  in- 
to effect  as  herein  alleged.  Plaintiff  avers 
that  said  defendants,  In  their  capacity  of 
trustees  aforesaid,  have  the  legal  right,  anil 
the  law  governing  such  provides  means 
whereby  the  said  alley  can  be  opened  as  was 
agreed,  but  they  have  refused  and  still 
refuse  to  comply  with  said  agreement  aa 
aforesaid." 

A  demurrer  was  sustained  to  this  petition, 
and  appellants  filed  an  amended  petition, 
with  which  they  filed  the  ordinances  enacted 
by  the  town  council  in  legal  form  and  man- 
ner, which  declared  the  opening  of  the  alley- 
n'ay  a  public  necessity,  and  directed  the  city 
attorney  to  take  legal  steps  to  have  it  open- 
ed, and  an  action  was  pending  In  the  county 
court  for  that  purpose  when  the  present  offi- 
cials were  elected  to  succeed  those  who  were 
In  office  when  the  agreement  referred  to  In 
the  original  petition  was  made,  and  when  the 
ordinances  for  the  opening  of  the  alley  were 
enacted,  and  alleged  that  the  new  board 
wrongfully  directed  the  dismissal  of  the  ac- 
tion by  which  it  was  sought  to  open  the  al- 
ley. A  demnrrer  was  sustained  to  this 
amended  petition  and  the  original  petition 
as  amended,  and  the  action  was  dismissed. 
Nothing  appears  in  the  ordinances,  which 


were  duly  passed,  with  refer«ice  to  the  open- 
ing of  the  alley,  which  in  any  way  refers 
to  the  agreement^  or  contract,  alleged  in  the 
original  petition. 

In  Newman  on  Pleading  St  Practice,  p.  890, 
It  is  said:  "If  the  petition  does  not  aver 
that  the  contract  is  in  writing,  it  will  be 
considered  as  made  by  parol.  If  the  law 
requires  the  contract  sued  on  to  be  in  writ- 
ing, and  the  petition  does  not  allege  it  to 
have  been  so  made,  the  statute  need  not  be 
pleaded  or  relied  on,  but  the  defense  may  be 
presented  by  demurrer."  See  the  cases  of 
Byassee  v.  Reese,  4  Mete.  872,  83  Am.  Dec. 
481 ;  Hocker  v.  Gentry,  3  Mete.  474;  Smith 
V.  Fah,  15  B.  Mon.  445,  and  other  cases  cited 
therein.  The  foregoing  rule  being  establish- 
ed, we  must  consider  this  case  as  if  the  fiscal 
court  and  town  council  had  made  nothing 
more  than  an  oral  agreement  with  respect 
to  the  matter  set  forth  In  the  petition.  It 
appears  from  the  authorities  that  neither 
party  could  thus  bind,  or  obligate.  Itself. 
That  the  fiscal  court  conld  not  bind  Itself 
in  such  manner,  see  the  case  of  McDonald's 
Adm'x  V.  Franklin  County,  125  B:y.  205,  100 
S.  W.  861;  but  It  appears  that  the  fiscal 
court  has  fully  performed  its  part  of  the 
agreement  and  endeavored  by  this  action  to 
compel  the  performance  of  the  agreement  on 
the  part  of  the  town.  In  our  opinion,  sec- 
tion 3699,  Ky.  St  (Russell's  St  {  1698),  Is 
in  the  way  of  granting  appellants  the  relief 
they  ask.  That  section.  In  part,  provides  as 
follows :  "No  ordinance  Incurring  a  liability, 
or  requiring  an  appropriation  of  exceeding 
fifty  dollars  for  any  one  object  or  purpose, 
shall  be  valid,  unless  the  same  be  voted  for 
(and  the  yeas  and  nays  be  so  entered  ypon 
the  Journal)  by  four  members  of  the  board." 

It  appears  from  the  petition  that  the  lia- 
bility attempted  to  be  incurred  was  for 
more  than  $50,  and,  as  this  statute  was  not 
complied  with  by  the  council,  the  attempted 
agreement  was  invalid.  As  appellees  were 
not  bound  by  the  oral  agreement  and  were 
not  obligated  to  open  the  alley,  it  was  a  mat- 
ter of  discretion  with  the  council  to  open 
or  not  open  it,  and  the  court  has  no  power 
to  compel  it  to  so  act,  although  In  good  mor- 
als the  conndl  ought  to  comply  with  the 
contract 

For  these  reasons  the  Judgment  of  the 
lower  court  ia  aflBrmed. 


GAT  V.  HAGGARD,  Supervisor  of  Roads. 

(Court  of  Appeals  of  Kentucky.     April  21, 

1900.) 

1.  MARDAUtrS    (J    154*)— PBOCKKniWOS— Peti- 

TION. 

A  petition  for  a  writ  of  mandamus  need 
not  expressly  ask  for  the  Issuance  of  the  writ; 
prayer  for  process  being  unnecessary  under  the 
Code. 

[Ed.  Note.— For  other  cases,  see  Mandamus, 
Cent.  Dig.  S  312;   Dec.  Dig.  |  154.*] 
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2.  Mawdamub  (I  1*)— Natcre. 

Under  the  Code  thfe  writ  of  mandamns  is  a 
statutory  writ,  and  is  granted  as  a  matter  of 
right  in  a  proper  case  to  the  party  aggriered. 

[E!d.  Kote.— For  other  cases,  see  Mandamus, 
CJent.  Dig.  I  1 ;   Dec.  Dig.  S  1.*] 

8.  MANDAicrs  (f  157*)  —  Pbocekdings  —  Mo- 
tion FOR  Wbit— Notice. 

Where  a  petition  for  a  writ  of  mandamus 
is  filed,  the  ordinary  summons  is  snpplied  by 
the  notice  of  motion  for  the  writ,  as  provided 
by  Civ.  Code  Prac.  {  474.  but  the  notice  is 
unnecessary  when  the  defendant  voluntarily  ap- 
pears and  demurs  to  the  petition. 

[Ed.  Note.— For  other  cases,  see  Mandamus, 
Cent  Dig.  §{  317-319;   Dec.  Dig.  i  157.*] 

4.  Appeal  and  Ebbob  (5  78*)— Decisions  Re- 

TIEWABI.E  —  OBDEB    SUSTAINING    DeUURBEB 

to  Petition  for  Mandamus. 

A  ruling  sustaining  a  demurrer  to  a  petition 
for  a  writ  of  mandamus,  and  dismissing  the  ac- 
tion before  the  malcing  of  a  motion  for  the  writ, 
is  a  final  order  from  which  an  appeal  lies, 
thoug-h  no  notice  of  motion  for  the  writ  was  giv- 
en as  provided  by  Civ.  Code  Prac.  §  474 ;  the 
notice  being  unnecessary  when  defendant  ap- 
pears. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  {  465 ;    Dec  Dig.  $  78. •] 

6.  Mandamus  (i  23*)  —  Gbounds  —  Peksons 

Entitled  to  Relief. 

An  action  for  mandamus  must  be  prosecut- 
ed by  the  proper  public  officer  when  the  right  or 
duty  in  question  affects  the  state  in  its  sover- 
eign capacity  as  distinguished  from  the  people 
at  large,  but,  if  the  general  public  as  distin- 
guished from  the  state  in  its  sovereign  capacity 
is  affected,  any  citizen  may  sue  out  the  writ. 

[Hd.  Note.— For  other  cases,  see  Mandamus, 
Cent  Dig.  {  55;   Dec.  Dig.  §  23.*] 

6.  Mandamus  (§  23*)  —  Grounds  —  Pebsonb 
Entitled  to  Relief. 

A  citizen  and  taxpayer  suing  on  his  own 
behalf  and  on  behalf  of  others  may  sue  out  a 
writ  of  mandamus  to  compel  a  road  supervisor 
to  discharge  his  statutory  duty  to  let  work  on 

&ublic  roads  at  competitive  bidding,  the  duty 
eing  one  affecting  the  general  public,  and  it  is 
not  necessary  that  the  plaintiff  should  show  a 
special  interest,  or  that  the  public  will  sustain 
damage  if  the  act  is  not  done. 

[EH.  Note. — For  other  cases,  see  Mandamus, 
Cent  Dig.  55  55,  66 ;    Dec  Dig.  |  23.*] 

7.  Mandamus  (J  154*)— Pboceedinos— Peti- 
tion. 

A  petition  for  a  writ  of  mandamus  to 
compel  a  road  supervisor  to  let  work  on  public 
roads  at  competitive  bidding  w^hicii  alleges  that 
defendant  is  the  supervisor  of  the  county,  ap- 
pointed, qualified,  and  acting,  and  has  let  the 
work  on  all  the  roads  by  private  contract,  in- 
stead of  advertising  for  bids,  sufficiently  charges 
that  the  county  works  its  roads  by  taxation,  as 
those  acts  can  occur  only  when  that  method  is 
employed. 

[I'd.  Note.— For  other  cases,  see  Mandamus, 
Cent.  Dig.  §5  300,  301 ;    Dec.  Dig.  }  154.*] 

8.  Highways  (5  113*)— Improvement  and  Re- 
pair—Contracts—Competitive Bidding  on 
Work. 

Ky.  Rt  1894.  8  4315,  as  amended  by  Acts 
in06,  p.  4;il.  c.  118.  and  Acts  1908,  p.  107,  c. 
42,  requiring  the  letting  of  work  on  public  roads 
at  competitive  bidding,  and  providing  that  the 
supervisor,  with  the  consent  of  the  county  judge, 
may  designate  certain  roads  or  parts  of  roads 
for  private  contracting,  does  not  authorize  the 
Jupervisor,  with  the  consent  of  the  county  judge. 


to  exempt  all  the  roads  of  the  county  from  the- 
competitive  system. 

[EJd.  Note. — For  other  cases,  see  HighwaySr 
Cent  Dig.  {  348 ;   Dec  Dig.  |  113.*) 

Appeal  from  Circuit  Court,  Clark  County. 

"To  be  officially  reported." 

Action  by  David  S.  Gay  against  D.  a  Hag- 
gard, SuperrlBor  of  Roads  of  Clark  County. 
From  a  Judgment  for  defendant,  plaintiff 
appeals.    Reversed  and  remanded. 

Beckner  &  Beckner  and  Jouett  &  Jouett, 
for  appellant  Pendleton,  Bush  &  Bash  and 
J.  Smith  Hays,  (or  appellee. 

O'REAR,  J.  Appellant,  a  citizen  and  Uz- 
payer  of  Clark  county,  brought  this  suit  on 
his  own  behalf,  and  the  behalf  of  all  other 
taxpayers  of  Clark  county,  against  appellee 
Haggard,  as  supervisor  of  roads  of  Clark 
county,  for  mandamus,  requiring  the  appellee 
to  comply  with  the  statute  concerning  the 
letting  of  work  on  the  public  roads  of  the 
county  at  competitive  bidding,  instead  of  pri- 
vate contract.  It  is  charged  that  the  latter 
course  was  being  pursued  as  to  all  the  roads 
of  Clark  county.  A  general  demurrer  was 
sustained  to  the  petition,  and  the  action  was 
dismissed.  We  are  advised  in  briefs  of  coun- 
sel that  the  learned  circuit  judge  based  his 
judgment  upon  a  construction  of  the  statute, 
which  will  presently  be  adverted  to;  but  ap- 
pellee here  contends  that  there  are  certain 
technical  defects  In  the  petition  which  alone 
are  sufficient  to  sustain  the  lower  court's  rul- 
ing. He  also  contends  that  the  construction 
of  the  statute,  which  seems  to  have  been  tbe 
real  purpose  of  the  suit,  as  applied  by  tbe 
court.  Is  correct  The  petition  does  not  ex- 
pressly ask  for  the  Issuance  of  the  writ  of 
mandamus,  although  after  stating  the  al- 
leged dereliction  of  the  defendant,  a  public 
officer.  It  asks  that  he  be  compelled  to  com- 
ply with  the  law,  and  be  required  to  adver- 
tise the  work  on  the  roads  to  be  let,  and  to 
let  It,  at  public  competitive  bidding. 

While  at  the  common  law  prayer  for  pro- 
cess was  the  approved  practice,  under  our 
Code  that  is  not  necessary.  Upon  the  alle- 
gation of  sufficient  facts,  process  which  is 
suitable  to  tbe  relief  demanded  may  be 
issued  by  the  clerk  where  the  law  allows 
him  to  issue  it,  or  may  be  awarded  by  the 
court.  There  was  not  a  notice  by  the  plain- 
tiff of  the  motion  for  mandamus  in  this  case. 
Appellee  insists  that,  until  there  was  sucb 
notice,  tbe  action  of  tbe  trial  court  In  ruling 
upon  the  demurrer  to  tbe  petition  was  not 
a  final  order,  although  the  petition  was  dis- 
missed by  the  judgment ;  that  the  Code  con- 
templates In  this  proceeding  that  the  grant- 
ing or  refusing  the  writ  of  mandamus  Is 
the  final  order  of  the  case;  and  that  neither 
can  be  done  until  there  Is  a  motion  for  tbe 
mandamus.  Under  our  Code  of  Practice 
the  writ  of  mandamus  Is  a  statutory  writ, 
and  Is  granted  as  a  matter  of  right  ha  a 
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proper  case  to  a  party  aggrieved.    Maddoz  t. 
Graham  &  Knox,  2  Mete.  56.    The  trial  is 
summary.    Section  476,  CIt.  Ck>de  Prac.    By 
eectlun  474,  GlT.  Code  Prac,  it  is  provided 
that,  except  in  writs  used  by  the  court  in 
enforcing  its  Judgments,  the  writ  of  manda- 
mus shall  be  obtained  by  motion  as  provided 
In  title  10,  c  5,  Code  (applying  to  the  trial 
of  motions  upon  notice),  and  that  "the  ap- 
plicant shall  file  a  petition  wherein  he  shall 
state  the  cause  and  ground  of  his  applica- 
tion ttefore  giving  notice  of  his  motion;   to 
which  the  party  against  whom  the  manda- 
mus is  sought  shall  file  a  demurrer  or  an- 
swer, at  or  before  the  time  fixed  for  making 
the  motion."    Ordinarily  a  suit  Is  begun  by 
filhig  The  petition  in  the  cleric's  office,  and 
causing  a  summons  to  be  issued  upon  it, 
returnable  to  the  next  term  or  within  so 
many  days  after  service.     But  in  this  pro- 
ceeding the  summons  Is  supplied  by  the  no- 
tice, the  petition  can  be  filed  at  any  time 
before  the  notice,  and  the  court  may  after 
the  10  days  provided  in  the  notice,  or  after 
the  appearance  of  the  defendant,  summarily 
try  the  motion.    When  the  defendant  ap- 
peared and  filed  his  demurrer,  the  office  of 
the  notice  was  dispensed  with.    It  was  no 
longer  necessary  to  notify  him  to  do  what 
he  had  already  done,  or  to  apprise  him  of 
a  purpose  which  he  was  then  combating  in 
court    Before  the  motion  for  the  writ  was 
made,  the  court  held  the  petition  to  be  in- 
sufficient to  support  such  motion,  and  dis- 
missed the  plaintiff  from  court    That  was 
an  effectual  denial  of  the  writ,  and  is  a  final 
order  in  the  case  from  which  an  appeal  lies. 
The  petition  does  not  allege  that  appellant 
wUl  sustain  special  damage,  or  that  any- 
body will  sustain  damage  by  reason  of  the 
alleged  conduct  or  failure  of  the  defendant 
to  comply  with  the  statute  as  to  letting  the 
work   on  the  roads.     There  is  no  express 
provision  of  the  statute  in  this  state  making 
it  the  duty  of  any  public  officer  to  prosecute 
actions  for  mandamus  against  derelict  road 
supervisors.    The  duties  of  the  latter  officer 
appertain  to  a  subject  that  directly  concerns 
the  public  at  large — the  maintenance  of  the 
public  roads  of  the  counties.    It  affects  them 
not  only  in  their  conveniepce,  but  as  tax- 
payers.   The  rule  of  practice  concerning  who 
may  prosecute  the  suit  Is  well  stated  in  26 
Cyc.  401,  thus:    "The  true  distinction  seems 
to  be  that,  where  the"  right  or  duty  in  ques- 
tion affects  the  state  in  its  sovereign  capac- 
ity   as   distinguished   from   the  people   at 
large,  the  proceedings  must  be  Instituted  by 
the  proper  public  officer,  but,  if  the  general 
public  as  distinguished  from  the  state  in  its 
sovereign  capacity  is  affected,  any  member 
of  the  state  may  sue  out  the  writ"     Such 
was  the  practice  applied  and  approved   in 
the  case  of  Leslie  County  v.  Wooten,  115  Ky. 
850.  75  8.  W.  208.    The  principle  in  another 
aspect  is  more  frequently  encountered  in 
cases  where  one  citizen  and  taxpayer  on  be- 
half of  others  of  the  class  brings  an  action 


to  restrain  the  levy  of  a  tax,  or  other  exces- 
sive ministerial  act  The  cases  are  numer- 
ous and  familiar.  The  right  of  a  single  tax- 
payer to  maintain  such  an  action  is  no  long- 
er in  doubt  It  would  seem  to  follow  that 
where  a  ministerial  act  was  required  by  law 
to  l>e  done,  which  if  done  would  inure  to 
the  l)eneflt  of  the  public,  the  tardy  official 
might  be  set  in  motion  and  compelled  to  act 
by  a  suit  by  one  of  the  public  affected,  suing 
on  bis  own  and  on  the  behalf  of  the  others. 
Nor  is  It  necessary  that  the  plaintiff  should 
show  a  special  interest  to  I>e  affected  by 
the  act.  The  reason  it  is  public  is  because 
all  the  public  are  equally  affected  by  it  at 
least  theoretically;  and,  if  no  one  of  the 
public  could  maintain  the  suit,  none  less 
than  all  could,  which  would  be  practically  a 
denial  of  the  right  to  sue,  for  it  is  scarcely 
possible  that  all  the  citizens  of  a  county  or 
other  territory  could  be  got  to  act  together 
in  any  matter.  Nor  do  we  think  It  necessary 
to  allege  or  to  show  that  the  public  will 
sustain  damage  if  the  act  is  not  done.  By 
the  enactment  of  a  statute  on  behalf  of  the 
public  creating  an  office,  and  providing  an 
Incumbent  to  discharge  certain  public  func- 
tions, the  Legislature  has  declared  that  the 
act  is  one  beneficial  to  the  public.  The 
phase  of  the  question  is  not  issuable.  The 
public  pay  the  officer  for  his  services.  They 
pay  for  the  work  done  upon  the  roads.  It 
win  not  lie  in  the  official's  mouth  to  say  titat 
his  performance  of  a  statutory  duty  is  not  a 
matter  of  concern  to  the  public,  or  that  his 
neglect  of  it  will  not  entail  any  damage  up- 
on the  public.  Nor  can  he  ask  that  the  put>- 
lic  be  relegated  to  criminal  prosecutions  for 
redress.  The  public  needs  roads,  not  fines. 
The  fines  are  only  one  method  of  enforcing 
the  discharge  of  official  duty  to  the  public; 
but  the  availability  of  that  means  will  not 
prevent  the  employment  of  another  that 
will  get  what  the  public  are  entitled  to,  .and 
wliat  was  the  purpose  of  the  legislation  in 
their  behalf  in  that  matter. 

The  petition  in  this  case  does  not  allege 
that  Clark  county  works  its  road  by  taxa- 
tion. It  is  argued  by  appellee  that,  unless 
the  roads  are  worked  by  taxation,  there  is 
no  authority  for  the  supervisor's  letting  the 
work  at  competitive  bidding.  Our  statutes 
contemplate  several  different  ways  of  main- 
taining our  highways.  One  is  the  tollgate 
system,  either  by  a  private  corporation  or 
by  the  counties.  Another  is  by  the  bands 
allotted  to  do  the  work,  when  overseers  are  ap- 
pointed to  superintend  the  work.  Another  is 
by  taxation  or  allotment  of  hands  or  both. 
In  the  last  instances  a  supervisor  may  be  ap- 
pointed who,  under  the  fiscal  court,  has 
charge  of  the  work.  There  is  no  provision 
for  the  appointment  of  a  supervisor  of  roads 
unless  the  county  has  elected  to  kepp  up  its 
roads  in  whole  or  in  part  by  taxation.  Sec- 
tion 4313,  Ky.  St  So,  when  the  petitio)i  al- 
leges that  the  defendant  is  the  supervlscr  of 
roads  of  the  county,  appointed,  qualified,  and 


Digitized  by 


Google 


302 


118  SOUTHWESTERN  REPORTER. 


(Ky. 


acting,  and  baa  let  the  work  on  all  the  roads 
of  the  county  by  private  contract,  Instead  of 
adTertising  for  bids,  we  think  It  is  sufficiently 
charged  that  the  county  was  working  its 
roads  by  taxation,  as  those  acts  could  occur 
only  if  that  method  were  being  employed. 

This  brings  us  to  the  consideration  of  the 
statute,  the  construction  of  which  Is  Involved 
In  this  action.  It  is  section  4315,  Ky.  St, 
as  amended  by  the  act  of  1906  (Acts  1906,  p. 
431,  c.  118),  and  as  amended  also  by  the  act 
of  March  24,  1008,  p.  107,  c.  42.  This  suit 
was  begun  four  days  after  the  amendment 
of  March,  1908,  and,  as  there  was  an  emer- 
gency clause  to  the  act,  it  took  Immediate 
effect.  Appellant  was  doubtless  unaware  of 
that  amendment.  However,  the  statute  be- 
fore the  amendment  and  now  is  not  changed 
so  far  as  the  principal  feature  of  this  case  is 
concerned.  Before  the  last  amendment,  it 
was  provided:  "In  counties  wherein  roads 
are  worked  by  taxation  it  shall  be  the  duty 
of  the  supervisor  at  the  courthouse  door  In 
his  county,  on  the  first  Monday  in  March  in 
each  year  after  twenty  days  written  or  print- 
ed notice  posted  at  each  voting  place  In  the 
county,  to  let  out  to  the  lowest  and  best 
bidder,  who  shall  give  bonds  with  surety,  ap- 
proved by  the  supervisor,  the  working  and 
keeping  in  repair  of  all  the  roads  of  said 
county,"  etc.  Under  the  statute  as  It  now 
stands.  It  is  provided  that  the  supervisor 
"shall  advertise  for  fifteen  days  In  succession 
In  some  newspaper  having  general  circulation 
in  his  county  or  by  written  or  printed  notices 
posted  up  in  three  or  more  conspicuous  places 
In  each  voting  place  In  said  county  just  pre- 
ceding the  regular  monthly  meeting  of  the 
fiscal  court  In  April  In  each  year,  that  the 
fiscal  court  will  receive  the  bids  to  let  out  to 
the  lowest  and  best  bidder  the  work  of  keep- 
ing up  and  repairing  the  public  roads  of  the 
countj  for  a  specified  term  of  not  less  than 
one  nor  more  than  four  years."  In  the  stat- 
ute now,  and  as  it  was  before  the  amend- 
ment, there  Is  this  proviso:  "Provided,  that 
for  the  purposes  enumerated  the  fund  raised 
under  this  act,  and  which  may  be  otherwise 
raised  by  the  levy  court,  shall  be  sofflclent; 
and  if  not  sufficient,  then  it  is  to  be  used  at 
such  places  and  for  such  purposes  as  the  su- 
pervisor under  the  general  directions  of  said 
court  may  deem  proper;  and  the  court  in 
giving  such  directions,  shall  have  due  re- 
gard for  the  public  good,  and  to  the  wants  of 
the  different  parts  of  the  county.  *  •  • 
The  supervisor,  with  the  consent  of  the  coun- 
ty judge,  may  designate  certain  roads  or 
parts  of  roads  that  are  not  to  be  let  out 
as  hereinbefore  required,  but  which  are  to 
be  worked  and  kept  In  repair  either  by  spe- 
cial contract  privately  made,  or  by  hands 
and  teams  hired  by  him,  or  by  delinquent 
taxpayers,  or  by  persons  sentenced  to  labor, 
or  who,  by  law,  may  be  liable  to  work  out 
fines  Imposed  by  juries  or  courts.  But  It 
shall  be  the  duty  of  the  supervisors  to  re- 
turn to  the  county  court,  at  its  September 


term  In  each  year,  a  descriptive  list  of  such 
roads,  which  shall  be  recorded  In  Its  order 
book,  and  also  to  report  In  writing  all  hands 
and  teams  hired,  and  amounts  paid  for  same, 
and  the  length  of  time  and  where  emidoyed ; 
and  also  a  similar  report  of  the  names  of  tlie 
delinquents  who  work,  the  places  where,  and 
the  length  of  time  and  names  of  persons 
working  out  fines  or  sentences  on  roads. 
And  It  shall  be  the  further  duty  of  the  bo* 
pervlsor  to  supervise  said  work,  and  to  em- 
ploy  competent  persons  to  oversee;  and  he 
may.  If  necessary,  put  balls  and  chains  on 
convicts  to  prevent  their  escape."  The  con- 
tentlon  Is,  and  it  Is  said  such  was  the  view 
taken  of  the  statute  by  the  drcnit  coart,  that 
it  was  competent  under  this  statute  for  the 
supervisor,  with  the  concurrence  of  the  coun- 
ty judge,  to  exempt  aU  the  roads  of  the  coun- 
ty from  the  competitive  system,  and  place 
the  whole  matter  within  the  power  of  the  su- 
pervisor to  let  the  work  by  private  contracts, 
and  Inasmuch  as  the  petition  In  this  case  did 
not  allege  that  some  part  or  all  of  the  roads 
of  Clark  county  had  not  been  designated  by 
the  supervisor  with  the  consent  of  the  coun- 
ty judge,  to  be  let  out  by  private  contract, 
that  the  petition  was  defective.  It  is  charged 
in  the  petition  that  the  defendant  as  road  su- 
pervisor "has  continually  refused,  for  both 
the  year  1007  and  the  year  of  1908,  and  for 
all  other  times,  to  let  out  said  roads  to  the 
lowest  and  best  bidder,  or  to  advertise  for 
bids  at  all,  though  he  has  often  been  request- 
ed so  to  do  by  this  plaintiff  and  other  citizens 
during  all  the  said  time  and  has  persisted  In 
doing  all  of  said  work  upon  all  the  turnpikes 
and  roads  of  the  county  by  contracts  private- 
ly made,"  etc.  There  is  no  room  left  for  an 
exception.  "All"  excludes  exceptions.  Appd- 
lee  construes  the  act  in  question  as  authoris- 
ing the  supervisor,  with  the  consent  of  the 
county  judge,  to  abrogate  the  entire  provi- 
sion as  to  competitive  bidding.  It  most  be 
assumed  In  the  present  state  of  the  record 
that  the  supervisor  of  the  roads  has  designat- 
ed all  the  roads  of  the  county  to  be  let  oat 
by  private  contract;  and  that  the  conntr 
judge  has  consented  to  It  Is  that  permis- 
sible under  the  statute? 

The  scheme  evolved  by  the  Leglslatnre 
for  maintaining  the  public  roads  of  the  state 
contemplates  putting  the  matter  primarily 
in  the  hands  of  the  various  fiscal  courts  of 
the  counties.  In  addition  to  this  manifest 
purpose  evidenced  by  nearly  every  provision 
of  the  statutes  on  the  subject,  section  4308. 
Ky.  St,  reads:  "The  fiscal  court  of  each 
county  shall  have  general  charge  and  super- 
vision of  the  public  roads  and  bridges  there- 
in, and  shall  prescribe  necessary  rules  and 
regulations  for  repairing  and  keying  same 
in  order  and  for  the  proper  management  of 
roads  and  bridges  in  said  county  under  and 
subject  to  the  provisions  of  this  act  The 
public  roads  shall  be  maintained  either  by 
taxation  or  by  hands  allotted  to  work  there- 
on, or  both.  In  the  discretion  of  the  fiscal 
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court  of  the  rMpectiTe  coiintlM  as  herein 
provided."  We  must  take  notice  that,  be- 
fore the  establishment  of  the  fiscal  conrts, 
the  county  courts  had  a  larger  authority  than 
they  now  have  In  road  matters;  that  then 
and  until  within  recent  years  many  of  the 
counties  of  the  state  had  their  most  Impor- 
tant roads  In  the  hands  of  turnpike  com- 
panies; that  the  old  system  has  given  way 
to  that  of  public  ownership,  the  turnpikes 
have  been  bought  up  by  the  counties,  and 
the  tollgates  abolished.  Maintaining  roads 
by  taxation  prior  to  the  abolition  of  the  toll- 
gate  system  was  the  exception  In  this  state. 
Under  the  existing  conditions,  there  have 
been  a  number  of  changes  in  the  statutes 
concerning  the  manner  of  keeping  up  the 
public  roads — all  in  a  few  years.  This  in- 
dicates that  the  system  is  yet  in  an  experi- 
mental stage.  Inexperience  in  doing  suoh 
work  by  the  public  authority  and  the  op- 
portunity for  preying  upon  the  public  by  con- 
tractors and  others  have  combined  to  make 
the  experiments  expensive  ones  Ih  some  lo- 
calities. The  representatives  in  the  Legis- 
lature have  met  here  with  these  experiences 
and  problems  fresh  in  mind.  Nearly  every 
session  sees  some  needed  change  in  the  road 
laws  to  conserve  the  public  welfare.  In 
nearly  all  of  them  there  is  the  tendency  to 
place  the  final  responsibility  with  the  elective 
magistracy,  the  fiscal  conrts  of  the  counties. 
This  Is  particularly  manifest  in  the  last 
amendment,  which  we  are  here  called  upon 
to  consider.  There  the  letting  of  the  work 
by  competitive  bidding  ia  adhered  to;  but  it 
Is  deemed  best  to  take  that  feature  of  re- 
sponsibility and  opportunity  for  favoritism 
and  its  well-known  evils  from  the  hands  of 
the  supervisors,  and  to  lodge  the  power  of 
making  the  contracts  with  the  fiscal  courts. 
The  county  Judge  sits  as  a  member  of  the 
fiscal  court.  The  statutes  are  careful  to 
place  his  authority  in  the  particular  of  con- 
tracting concerning  county  roads  subordinate 
and  subject  to  the  fiscal  courts.  The  super- 
visor has  diminished  authority.  In  view  of 
this  trend  of  legislation,  of  the  causes  lead- 
ing up  to  it,  of  the  well-known  opportunity 
for  abuse  where  competitive  bidding  for  pub- 
lic work  is  not  resorted  to,  of  the  fact  that 
in  nearly  all  public  works  of  any  magnitude, 
national,  state,  and  municipal,  the  competitive 
system  has  been  found  by  actual  experience 
to  be  the  best  for  the  public  and  the  tax- 
payers, is  it  permissible  to  read  this  statute 
BO  as  to  render  it  possible  for  the  very  offi- 
cials designed  to  have  a  limited  and  special 
power,  to  enlarge  their  authority,  to  oust  that 
of  the  superior  magistracy,  and  to  return  to 
a  system  discarded  by  every  progressive  com- 
monwealth and  municipality?  In  construing 
a  statute  so  as  to  arrive  at  the  legislative 
meaning,  not  only  the  abuses  Intended  to  be 
corrected  by  it  may  be  considered,  but  no 
part  ought  to  be  so  construed  as  to  annul  an- 
other part,  if  It  can  be  avoided.  Particularly 
Is  this  true  as  to  allow  a  proviso  to  overturn 


the  entire  enactment  to  which  it  constitutea 
an  exception.  If  the  proviso  means  that  the 
supervisor  and  county  Judge  may  designate 
all  the  roads  of  the  county  for  private  con- 
tracting, then  all  the  careful  enactments  per- 
taining to  public  and  competitive  letting  for 
the  work  are  or  may  be  set  at  naught  Al- 
ways the  aim  and  end  of  statutory  construc- 
tion is  to  effectuate  the  I^lslatlve  purpose. 
The  difficulty  of  expressing  exact  meaning  in 
language  so  general  as  to  be  applicable  to  so 
many  phases  of  a  qnestlon  as  that  which 
was  the  subject  of  this  statute  Is  recognized. 
The  language  here  clearly  imports  the  legis- 
lative will  that  the  public  roads  when  work- 
ed by  money  raised  by  general  taxation  shall 
be  maintained  In  the  highest  state  of  utility 
that  the  money  will  buy,  and  the  adoption 
as  the  most  practicable  plan  of  doing  it,  that 
of  letting  the  work  to  the  lowest  and  best 
bidder,  to  be  ascertained  in  the  manner  which 
has  been  fouud  most  certainly  to  get  the 
lowest  and  best  bid.  That  last  feature  of 
the  'Statute  is  its  most  prominent  one  next 
to  that  of  affording  good  roads.  It  was  rec- 
(^nlzed  that  instances  would  arise  in  each 
county  where  it  would  be  impracticable  to 
let  a  particular  piece  of  the  work  in  this 
manner.  It  might  be  too  remote  from  the 
main  work  or  too  Insignificant  of  itself,  or  be 
such  that  the  labor  of  the  particular  neigh- 
borhood could  best  do  it,  and  do  it  cheapest. 
Tliat  class  of  work,  it  was  seen,  ought  not 
to  be  included  in  the  general  work  required 
upon  the  more  important  systems  of  the  road, 
because  to  do  so  might  involve  greater  ex- 
pense and  more  delays  than  if  done  by  local 
labor  or  special  contract  Then,  too,  it  was 
seen  that  the  delinquent  taxes  due  for  roads 
might  in  certain  work  be  used  advantageous- 
ly by  the  county,  as  well  as  the  labor  of 
prisoners  required  by  Judgments  of  courts  to 
work  out  their  sentences.  These  matters 
were  therefore  made  exceptions  to  the  gen- 
eral and  more  comprehensive  plan  outlined 
by  the  statute — not  with  any  purpose  of  do- 
ing away  with  the  general  plan,  but  to  exe- 
cute it  as  intended,  letting  the  excepted  parts 
form  the  least  important  portion  of  the 
scheme.  The  words  of  the  exception,  "cer- 
tain roads  or  parts  of  roads,"  are  inconsistent 
with  the  idea  of  so  working  all  the  roads. 
It  is  more  difficult  to  define  than  it  is  to  per- 
ceive the  limitation  of  the  proviso.  It  is 
believed  by  the  court,  as  it  doubtless  was 
by  the  Legislature,  that  an  attempt  to  define 
it  more  strictly  than  is  done  in  the  section 
would  be  to  hamper  a  fair  execution  of  the 
statute.  If  there  should  be  a  purpose  to 
evade  the  aim  of  the  statute,  or  to  stretch 
it  unduly,  the  good  sense  of  any  one  con- 
cerned in  the  matter  would  doubtless  serve 
to  set  the  limitation  so  as  to  maintain  the 
Integrity  of  the  general  plan  provided  by  the 
statute,  and  not  defeat  the  fair  object  of  the 
proviso.  It  is  enough  to  say  here  that  the 
proviso  does  not  mean  that  "certain  roads 
or  parts  of  roads"  includes  all  roads,  and 
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doea  not  allow  a  radical  departure  from  the 
scheme  of  public  competitive  bidding  pro- 
vided by  the  statute. 

Although  the  writ  cannot  go  to  the  extent 
prayed  for,  in  so  far  as  the  defendant  ought 
to  act,  it  can  go  and  be  will  be  required  to 
advertise  the  letting  of  the  work  for  bids 
to  be  submitted  to  the  fiscal  court  of  the 
county  in  accordance  with  the  directions  of 
the  statute  as  amended  by  the  act  of  March, 
1908.  It  is  not  suggested,  nor  do  we  appre- 
hend that  it  Is  a  fact,  that  appellee  was  ac- 
tuated by  other  than  an  honest  purpose  in 
his  course,  nor  that  the  county  Judge  In  con- 
senting to  It  had  other  thought  than  to  con- 
.  serve  the  public  welfare  in  applying  the  road 
funds  of  the  county.  Their  error  was  doubt- 
less one  of  legal  construction.  And  it  may 
be  possible  that  their  plan  in  the  particular 
instance  was  working  better  than  the  one  the 
Legislature  provided.  But  the  question  is 
not  one  of  expediency.  It  Is  one  of  law. 
The  question  has  not  yet  arisen  whether  ap- 
pellee and  the  county  judge  have  abused 
their  official  discretion,  but  is  one  of  their 
power  to  do  at  all  what  it  is  charged  they 
are  doing,  and  of  the  right  of  the  taxpayers 
to  have  the  law  executed  as  the  Legislature 
has  enacted  it.  . 

The  judgment  Is  reversed  and  cause  re- 
manded for  proceedings  consistent  herewith. 


SIMMONDS  V.  SIMMONDS'  ADM'R. 

(Court  of  Appeals  of  Kentucky.     April  23, 

1909.) 

1.  QrFTs  (I  49*)— Personal  Pbopebtt— Evi 
dEnce— Sufficiency. 

Evidence  held  to  show  a  gift  of  personal 
property  by  a  mother  to  her  son  and  a  deliv- 
ery thereof  in  her  lifetime. 

[Ed.  Note.— For  other  cases,  see  Gifts,  Cent 
Dig.  a  95-100;    Dec.  Dig.  {  49.*] 

2.  Gifts   (8   19*)— Gift  of  Notes  Without 
Delivery. 

A  daughter  of  the  donor,  having  poBses- 
sion  of  notes,  cannot  defeat  a  gift  of  such 
notes  to  a  son  by  refusing  to  surrender  posses- 
sion, and  thus  prevent  delivery,  where  it  was 
understood  by  all  the  parties  that  such  gift  was 
intended. 

[Ed.  Note.— For  other  cases,  see  Gifts,  Cent. 
Dig.  §§  34,  38;    Dec.  Dig.  §  19. •] 

Appeal  from  Circuit  Court,  Logan  County. 

"To  be  officially  reported." 

Action  by  L.  B.  Slmmonds'  administrator 
against  John  P.  Slmmonds.  From  the  judg- 
ment rendered,  defendant  appeals,  and  plain- 
tiff prosecutes  a  cross-appeal.  Reversed  on 
defendant's  appeal,  and  affirmed  on  the  cross- 
appeal. 

Browder  &  Browder,  for  appellant  S.  R. 
Crewdson,  for  appellee. 

HOBSON,  J.  Mrs.  K  B.  Slmmonds  was 
the  widow  of  C.  N.  B.  Slmmonds,  who  died 
a  resident  of  Logan  county,  Ky.,  about  the 


year  1890.  At  the  death  of  her.  husband,  70 
acres  of  land  were  set  apart  to  her  as  her 
dower,  and,  in  addition  to  this,  she  received 
the  personal  property  exempt  from  dlstribn- 
tlon.  She  continued  to  reside  on  the  dower 
land  until  her  death,  on  -October  2,  1907. 
Her  son,  John  P.  Slmmonds,  lived  with  her, 
and  at  her  death  claimed  as  his  own  all  the 
personal  property  on  the  farm.  0.  R.  Reed 
qualified  as  the  administrator  of  her  estate 
and  brought  three  suits  against  John  P.  Slm- 
monds. In  the  first  he  sought  to  recover  the 
personal  property  referred  to.  In  the  second 
he  sought  to  recover  on  a  note  executed  by 
John  P.  Slmmonds  to  J.  W.  Hutcblns  on  May 
20,  1898,  for  11,783.89,  subject  to  certain 
credits  which  reduced  It  to  about  $600  or 
$800 ;  the  note  having  passed  by  assignment 
to  Mrs.  Slmmonds.  In  the  third  he  sought  to 
recover  on  a  note  for  $103.40,  executed  by 
John  P.  Slmmonds  to  his  mother  on  October 
17,  1899.  John  P.  Slmmonds  defended  all 
three  of  the  actions  on  the  ground  that  his 
mother  had  given  him  the  property  and  the 
notes  in  her  lifetime.  The  three  cases  were 
consolidated,  and  on  final  hearing  the  circuit 
court  adjudged  to  John  P.  Slmmonds  the 
personal  property,  but  entered  a  Judgment 
against  him  on  the  notes  on  the  ground  that 
there  had  been  no  delivery  of  the  notes  to 
him.  From  this  Judgment  John  P.  Slm- 
monds appeals,  and  the  administrator  prose- 
cutes a  cross-appeaL 

The  reason  which  the  circuit  court  had  for 
adjudging  to  John  P.  Slmmonds  the  personal 
property,  and  not  adjudging  to  him  the  notes, 
was  that  he  had  possession  of  the  personal 
property,  but  did  not  have  possession  of  the 
notes;  they  being  in  the  possession  of  his 
sister,  Mrs.  OUIe  McReynolds,  at  the  time 
of  his  mother's  death.  After  her  mother's 
death,  Mrs.  McReynolds  delivered  the  notes 
to  the  administrator,  and  he  brought  suit  up- 
on them.  The  $103.40  note  was  executed  for 
money  which  Mrs.  Slmmonds  paid  out  foF 
her  son  about  the  time  the  note  was  given. 
Several  years  later  she  paid  oft  the  balance 
due  on  the  note  for  $1,783.89  through  her 
son-in-law,  Joe  McReynolds.  He  testifies  that 
she  then  told  him  to  deliver  the  two  notes 
to  his  wife,  and  for  his  wife  to  keep  them  for 
her.  John  P.  Slmmonds  testifies  that  his 
mother  .asked  Joe  McReynolds  to  give  her 
the  notes,  and  that  he  refused  to  do  so,  and 
that  for  this  reason  she  did  not  deliver  the 
notes  to  him.  For  many  years  before  her 
death,  John  P.  Slmmonds  and  his  family, 
consisting  of  his  wife  and  three  children,  had 
lived  in  the  house  with  her.  She  had  three 
other  children,  but  none  of  the  others  looked 
after  her  wants,  and  the  taking  care  of  the 
old  lady  fell  upon  John  and  his  family.  At 
the  time  of  her  death  she  was  blind.  She 
had  been  confined  to  her  bed  about  two 
years,  and  before  that  had  been  sick  for  a 
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good  while.  She  had  long  trouble  and  bad 
b«en  blind  alx>nt  two  yeara  before  she  died. 
Sbe  bad  to  be  bathed  and  dressed.  She  re- 
quired much  attention  at  night,  and  both 
John  P.  Simmonds  and  his  wife  were  up^with 
ber  a  great  deal.  One  witness  says  that  there 
were  not  two  nights  in  two  years  that  they 
were  not  up  with  her. 

S.  S.  McReynolds,  who  was  a  magistrate 
in  the  district,  testifies :  "I  was  there  twice. 
She  sent  for  me  twice,  two  different  times. 
Said  she  wanted  to  settle  up  her  business. 
Said  she  was  going  to  give  all  her  property 
to  John.  Said  she  owed  it  all  to  John  for 
favors  he  had  done  for  her,  and  sbe  was 
going  to  give  It  to  him,  I  believe  was  the 
langnage,  but  she  never  did  tell  me  that  she 
had  given  it  to  him." 

Mrs.  Sarah  C.  Metcalf,  a  neighbor,  when 
aslced  whether  she  ever  heard  her  say  any- 
thhig  about  John  and  bis  wife,  makes  this 
statement:  "Yes,  sir;  said  she  didn't  have 
half  enough  to  pay  them.  Said  she  didn't 
have  half  enough  to  pay  John  for  his  trouble. 
Told  me  that  out  of  her  own  mouth,  said  she 
wanted  Jotin  to  have  everything  she  had, 
and  said  she  didn't  have  half  enough  to  pay 
him,  and  said  there  never  was  a  son  more 
faithful  to  his  mother,  and  I  know  that  was 
the  case,  because  I  was  there  enough  to 
know." 

Virgil  D.  Simmonds,  being  asked  the  same 
question,  gave  this  testimony:  "She  just 
said  she  was  sick  and  not  able  to  wait  on 
herself,  and  that  John  waited  on  ber  more 
than  any  of  the  other  children,  and  that  she 
wanted  him  to  have  what  she  had,  and  that 
she  was  going  to  give  it  to  him.  Q.  How 
many  times  did  you  ever  hear  her  say  that? 
A.  I  don't  rememlier  but  twice.  Q.  I  will 
get  you  to  tell  the  court,  as  near  as  you  can 
recollect,  her  exact  words  as  near  as  you 
can  quote  them.  A.  I  reckon  I  can.  Q. 
Bow  the  subject  came  up,  and  what  she  said, 
and  Just  how  she  said  it?  A.  At  one  time  it 
came  up.  John  was  agent  for  shears,  in 
some  kind  of  business,  selling  scissors  any- 
way, and  sbe  got  sick  and  said  she  .wanted 
John  to  come  home,  and  sbe  kept  on  after 
him  to  come  home,  and  John  toid  her  he 
was  making  a  little  money,  and  that  be  had 
debts  to  pay,  and  she  Just  told  him,  says: 
'John,  I  can't  live  without  you,  and  if  you 
will  come  home  I  will  give  you  my  property.' 
That  is  Just  the  way  she  spoke  It." 

The  deputy  sheriff,  W.  R.  Bruce,  who 
went  to  collect  her  taxes,  testified  thus: 
"She  told  me  on  one  occasion,  talking  about 
the  taxes,  she  said  that  she  had  given  every- 
thing she  had  to  John,  and  that  he  would 
pay  the  taxes.  I  had  a  list  of  real  estate 
against  her,  and  she  said  she  had  given 
everything  she  bad  over  to  John  to  take 
care  of  her,  that  sbe  was  getting  old  and 
feeble,  she  said." 

Miss  Florence  Twcn&e,  who  was  an  inti- 
mate friend,  testifies  as  follows:  "It  was 
In  the  months  of  January  and  February, 
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1907,  whfle  I  was  staying  with  her,  that 
she  told  me  what  disposition  she  bad  made 
of  her  property,  both  personal  and  real  es- 
tate. I  remember  distinctly,  at  three  dif- 
ferent times  when  I  was  staying  with  her, 
that  she  said  she  had  given  all  of  her  prop- 
erty, both  personal  and  real  estate,  to  her 
son  John  P.  Simmonds  on  account  of  the 
care  which  he  had  given  to  her  during  ber 
sickness.  I  never  at  any  time  asked  her 
what  disposition  sbe  expected  to  make  of 
her  property,  but  she  told  me  of  her  own 
free  will.  She  said  that  In  case  her  daugh- 
ter Ollie  made  an^  trouble  for  her  son  John 
about  the  property  which  she  had  given 
him  that  she  wanted  me  to  swear  in  court 
that  she  bad  given  all  of  her  property,  both 
personal  and  real  estate,  to  her  son  John  P. 
Simmonds.  Mrs.  Simmonds  was  sick  in  bed 
at  her  home  when  she  told  me  this,  Ollie 
McReynolds  knew  what  Mrs.  Simmonds  had 
done  with  her  property,  and  said  she  was 
going  to  have  ber  part  of  it,  and  this  is 
why  Mrs.  Simmonds  told  me  so  many  times 
what  she  bad  done  with  her  property." 

These  witnesses  are  wholly  disinterested. 
They  are  not  contradicted  or  impeached  in 
any  way.  The  only  testimony  offered  by 
the  administrator  was  his  own  deposition 
and  that  of  Joe  McReynolds,  and  they  do 
not  contradict  the  testimony  quoted.  Under 
this  evidence  we  think  the  circuit  court  prop- 
erly held  that  the  personal  property  on  the 
place  had  been  given  to  John  P.  Simmonds 
by  his  mother,  and  that  the  gift  had  become 
complete  by  deliveiy,  for  he  had  possession 
of  the  property,  and  she  declared  that  sbe 
had  given  it  to  him. 

Some  point  is  made  In  the  brief  that  Miss 
Turner  says  that  Mrs.  Simmonds  stated  that 
she  had  given  John  all  her  real  and  personal 
property,  when  In  fact  she  had  no  real 
property;  but  she  did  have  the  dower  in- 
terest in  the  land,  and  what  she  meant  was 
that  she  had  given  him  all  she  had  and  had 
given  him  t^e  use  of  the  land  while  she  liv- 
ed. The  Judgment  on  the  cross-appeal  Is 
affirmed. 

As  to  the  notes  a  different  question  is 
presented.  Ordinarily,  to  support  a  gift 
there  must  be  a  delivery;  but  if  the  notes 
were  not  in  her  possession,  and  McReynolds 
refused  to  deliver  them  to  her  so  that  she 
could  deliver  them  to  John  P.  Simmonds, 
he  will  not  be  allowed  to  say  there  was  no 
delivery.  His  Wife  had  the  notes.  The 
proof  shows  that  she  had  declared  that 
she  was  going  to  have  her  part  of  the  es- 
tate. She  and  her  husband  had  the  ad- 
ministrator appointed,  and  they  alone  seem 
to  be  behind  this  suit.  At  least,  the  other 
two  children  have  taken  no  part  in  it.  A 
person  will  not  be  allowed  to  take  advantage 
of  his  own  wrong.  McReynolds  and  wife 
will  not  be  allowed  to  hold  the  notes  against 
the  win  of  Mrs.  Simmonds,  and  thus  pre- 
vent ber  from  delivering  them,  and  then 
claim  that  the  gift  to  the  son  was  not  corn- 


Digitized  by 


Google 


306 


118  SOUTHWESTERN  REPORTBB. 


(Ky. 


plete  because  there  was  no  delivery.  Mrs. 
Slmmonds  had  nothing  which  she  could 
deliver  to  the  son  as  a  symbolical  delivery 
of  the  notes.  She  did  all  that  she  could  do. 
McReynold's  wife  undoubtedly  had  the  notes, 
and  Mrs.  Slmmonds  was  for  this  reason 
unable  to  deliver  them  to  John  P.  Slmmonds. 
Miss  Turner  shows  that  Mrs.  Reynolds  knew 
of  the  gift  to  tier  brother,  and  was  de- 
termined it  should  not  l>e  carried  Into 
effect.  The  testimony  of  Joe  McReynolds 
on  cross-examination  goes  far  to  show  that 
he  coincided  In  his  wife's  plans.  To  allow 
them  thus  to  prevent  the 'gift  from  taking 
effect,  when  the  mother  regarded  the, gift 
as  complete,  would  be  to  exalt  form  above 
substance  and  to  prostitute  a  rule  of  law 
to  defeat  the  purpose  tor  which  it  was 
intended. 

Aside  from  this  the  proof  shows  that  the 
personal  property  was  of  value  about  $300. 
The  old  lady  wns  in  a  deplorable  condition, 
and  had  been  for  years  before  she  died,  re- 
quiring attention  almost  similar  to  that  re- 
quired by  an  infant  The  notes  and  personal 
property  are  no  more  than  would  reason- 
ably compensate  John  P.  Slmmonds  for  bis 
care  of  her.  The  proof  shows  that  she  told 
him  that,  if  he  would  stay  there  and  take 
care  of  her,  he  should  have  this  property. 
He  did  stay  there  and  take  care  of  her. 
He  paid  her  doctor's  bills  and  burial  ex- 
penses and  the  other  expenses  of  her  sick- 
ness. If  we.  should  say  that  the  gift  was 
not  complete,  it  is  manifest  under  the  proof 
that  the  property  Is  of  no  more  value  than 
the  services  which  he  rendered  upon  the 
express  promise  of  his  mother  that,  if  be 
would  stay  there  and  take  care  of  her,  he 
should  have  the  property.  There  is  no  equi- 
ty in  the  plaintiff's  case.  The  chancellor 
will  not  shut  his  eyes  to  the  truth  in  mat- 
ters of  this  sort,  but,  as  in  other  questions 
Involving  the  settlement  of  the  estate  of  a 
decedent  will  do  justice  between  the  par- 
ties. Whether  we  put  the  case  upon  the 
ground  of  gift  or  contract,  the  plaintiff 
should  recovtf  nothing  of  John  P.  Slmmonds. 

Judgment  reversed,  and  cause  remanded, 
with  directions  to  dismiss  ttie  petition. 


MEADOWS  V.  BRYANT. 

(Court  of  Appeals  of  Kentucky.    April  27, 
1909.) 

Homestead  (f  170*)— Cohtbaots  in  RBLAnon 
TO-^oiNDEB  or  Husband  and  Wife. 

A  contract  in  adjastment  of  a  claim  set  up 
to  land  settled  on  as  a  homestead,  whereby 
the  party  in  jKisseasion  agreed  to  hold  as  the 
tenant  of  the  other  until  a  time  fixed,  and  then 
to  surrender  posseasion,  is  not  void  becanse  the 
wife  of  the  party  in  possession  did  not  Join 
therein  under  St.  1909,  |  1700  (Russell's  St  ( 
4665),  providing  that  no  release  or  waiver  of 
the  homestead  exemption  shall  be  valid  unless 
in  writing  and  subscribed  by  the  husband  and 
bis  wife,  as  that   section   merely   exempts   the 


homestead  from  the  debts  of  the  owner  and 
imposes  no  restraint  on  the  husband's  general 
right  voluntarily  to  sell  the  land  or  otherwise 
contract  as  to  it.    , 

[Ed.  Note.— For  other  cases,  see  Homestead, 
Dec.  Dig.  (  170.*] 

Appeal  from  Circuit  Court,  Pulaski  Cotmty. 
"Not  to  be  officially  reported." 
Action  by  L.  D.   Meadows  against  R.  S. 
Bryant  to  quiet  title.    Judgment  for  defend- 
ant, and  plaintiff  appeals.    Affirmed. 

L.  G.  Campbell,  for  appellant  O.  H.  Wad- 
dle &  Son,  for  appellee. 

HOBSON,  J.  L.  D.  Meadows  obtained 
from  J.  J.  Jones  and  wife  a  quitclaim  deed 
to  a  tract  of  30  acres  of  land  in  Pulaski 
county,  and  settled  on  it  with  his  family.  He 
proceeded  to  cut  the  timber  from  it,  when 
R.  S.  Bryant  set  up  claim  to  the  laud  and 
the  timber.  Thereupon  the  following  written 
contract  was  entered  into:  "Whereas,  I 
have  cut  84  logs  and  6  logs  and  now  have 
them  piled  on  the  Cumberland  river,  which 
turns  out  to  hare  come  from  the  land  of 
R.  S.  Bryant ;  and  whereas,  I  am  living  on 
a  tract  of  land  In  Pulaski  county,  Kentucky, 
on  waters  of  Cumberland  river  known  as  the 
Schuyler  Clark  survey  which  belongs  to  said 
R.  S.  Bryant:  Now  in  consideration  of  W. 
J.  Hamilton  taking  said  logs  and  paying  me 
therefore  less  |2.00  per  thousand  feet  for 
the  payment  of  the  delivery  of  said  logs  and 
to  pay  for  the  timber,  and  in  further  con- 
sideration of  said  R.  S.  Bryant  agreeing  to 
pay  me  $25.00  on  my  surrendering  to  her 
the  full  possession  of  said  land,  I  now  agreSe 
to  hold  said  land  as  the  tenant  of  said  Bry- 
ant until  October  16,  1904,  on  which  day  I 
agree  to  vacate  and  surrender  the  full  pos- 
session to  her  without  demand  or  notice. 
This  July  19, 1904.  L.  D.  Meadows."  She  paid 
him  the  $26,  and  he  received  the  money  for 
the  timber.  In  October,  1904,  he  represented 
to  her  he  had  vacated  the  land,  but,  Instead,  • 
he  placed  a  tenant  on  it,  and  on  June  7,  1905, 
brought  this  suit  to  quiet  bla  title,  alleging 
that  he  was  the  owner  and  in  possession  of 
It  The  circuit  court  dismisead  bis  petition 
and  he  appeals. 

It  is  insisted  that  he  was  a  bona  fld» 
housekeeper  with  a  family,  residing  on  the 
land,  and  the  contract  above  quoted  is  void 
because  his  wife  did  not  join  in  it  nnd«r 
section  1706,  Ky.  St  (Russell's  St  {  4665) : 
"No  mortgage,  release  or  waiver  of  such 
exemption  shall  be  valid  unless  the  same  be 
in  writing,  subscribed  by  the  defendant  and 
his  wife,  and  acknowledged  and  recorded  In 
the  same  manner  as  conveyances  of  real 
estate."  It  has  been  steadily  held  that  the 
statute  only  creates  an  exemption  of  the 
homestead  from  the  debts  of  the  owner,  and 
that  this  section  Imposes  no  restraint  upon 
the  husband's  general  right  voluntarily  to 
sell  the  land  for  value  or  otherwise  contract 
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as  to  It     Brame  t.  Craig,  12  Bush,  4M; 
Pribble  T.  Ball,  13  Bush,  61;    Botbwell  t. 
Rothwell  (Ky.)  104  S.  W.  276. 
Judgment  affirmed. 


CRANOR  SMITH  LUMBER  CO.  ▼.  FBITH. 

(Court  of  Appeal!  of  Kentucky.    April  21, 
1909.) 

1.  Set-Off  and  Countbkci.aiic  (|  29*)— SrB- 

JECTS  OF  COURTEBOLAIM. 

Under  Civ.  Code  Prac.  i  96,  defining  a 
"Monterdaim"  as  a  cause  of  action  in  favor 
of  defendant  against  plaintiff  arising  out  of 
the  contract  or  tranaaction  stated  in  the  peti- 
tion or  which  is  connected  with  the  subject 
of  the  action,  defendant  when  sued  for  pre- 
reotlng  plaintiff  from  removing  $1,900  worth 
of  timber  under  a  timber  contract,  was  entitled 
to  counterclaim  damages  for  plaintiff's  cutting 
sot  included  in  the  contract  and  for  the  de- 
■truction  of  plaintiff's  fences  and  crops. 

[Ed.  Note.— For  other  cases,  see  Set-Ott  and 
Counterclaim,  Cent.  Dig.  {  48;  Dec.  Dig.  I 
29.*] 

2.  Sbt-Off  and  Coui>tkrci.aiic  ({  28*)— Sub- 

JXCT8  OF  SKT-OFF. 
Plaintiff  sued  defendant  for  tortious!;  pre- 
renting  plaintiff  by  force  from  cutting  and  re- 
moving prior  to  September  1,  1906,  certain  tim- 
ber from  defendant's,  land  under  a  contract 
made  September  9,  1904,  by  which  the  timber 
wsg  sold  to  plaintiff.  Defendant  claimed  that 
on  August  4,  1904,  he  also  sold  to  plaintiff 
til  the  standing  timber  on  another  tract  of  land 
measuring  12  inches  and  over  at  the  stump 
There  cut,  and  that,  in  violation  of  tha^  con- 
tract, plaintiff  bad  cut  and  converted  certain 
trees  not  within  the  contract  of  the  value  of 
$675,  for  which  defendant  prayed  judgment. 
Held  that,  since  defendant's  claim  did  not  arise 
out  of  the  contract  sued  on,  it  was  available 
onl;  as  a  set-off  and  not  as  a  counterclaim. 

[Ed.  Note.— For  other  cases,  see  Set-Off  and 
Couateiclaim,  Cent  Dig.  {{  47,  48;  Dec.  Dig. 
128.*] 

3.  COMPBOUIBE   AND   SeTTLXMENT   (J   23*)- RE- 
CEIPT—EVIDENCE. 

Where,  in  an  action  for  breach  of  certain 
timber  contracts,  defendant  pleaded  as  a  set-off 
»  claim  for  the  wrongful  cutting  of  timber 
under  a  former  contract  and  for  damages  for 
iniuries  to  defendant's  fences,  etc.,  while  plain- 
tiff claimed  that  all  such  differences  had  been 
settled,  a  receipt  from  defendant  to  plaintiff 
for  money  paid,  reciting  that  plaintiff  agreed  to 
make  good  defendant's  fence,  to  erect  a  tem- 
porary fence,  and  in  lieu  thereof  defendant 
agreed  to  take  as  much  fencing  lumber  as  was 
necessary  to  fence  the  tract  and  "settle  the  en- 
tire matter,"  was  admissible  to  show  the  agree- 
ment of  the  parties. 

[Ed.  Note. — For  other  cases,  see  Compromise 
and  Settlement,  Cent  Dig.  {  93;  Dec  Dig.  | 
23.*] 

4.  COMFBOIIISS   AND   SkTTLEUENT   ({  25*)— IN- 
STBUOnONS. 

In  an  action  for  breach  of  a  logging  con- 
tract, defendant  pleaded  as  a  set-off  and  coun- 
terclaim damages  from  plaintiff's  cutting  trees 
aot  sold,  and  also  for  injuries  to  his  fences. 
Defendant  offered  in  evidence  a  receipt  execut- 
ed April  80,  1906,  which  purported  to  be  a 
settlement  in  whi<^  plaintiff  agreed  to  recon- 
struct the  fences,  put  up  a  temporary  fence  at 
once,  or  in  lien  thereof  permit  defendant  to  take 
u  much  fencing  timber  as  was  necessary  to 
feoce  the  tract  The  court  charged  that  the 
jury  should   find   for  defendant   on    plaintiff's 


claim,  unless  defendant  before  the  expiration  of 
the  timber  contract  objected  to  the  removal  of 
the  timber  remaining  on  the  land  which  could 
have  been  removed  by  plaintiff  before  September 
1,  1906,  otherwise  the  juiy  should  find  for 
plaintiff,  unless  plaintiff  and  defendant  agreed 
that,  if  defendant  would  not  sue  plaintiff  for 
damages,  plaintiff  would  repair  the  fence  and 
surrender  the  timber  remaining.  In  which  case 
the  finding  should  be  for  defendant  The  court 
also  charged  that  if  the  jury  found  for  plain- 
tiff on  its  claim  and  found  any  sum  for  de- 
fendant on  the  set-off  or  counterclaim,  they 
should  find  the  difference  and  return  their  ver- 
dict in  favor  of  the  party  eoitltled  to  such 
difference,  etc  Held  that,  since  the  contract  of 
April  30th  was  a  complete  settlement,  the  court 
should  have  added  to  both  instructions  that, 
if  the  juiy  so  found,  they  should  find  nothing 
for  defendant  on  his  counterclaim  except  the 
reasonable  value  of  any  work  on  the  fence  which 
plaintiff  by  the  contract  agreed  but  failed  to 
do,  and  the  market  value  of  any  timber  plaintiff 
afterwards  cut  which  was  not  included  in  the 
contract 

[Hd.  Note. — For  other  cases,  see  Compromise 
and  Settlement,  Cent  Dig.  f  96;  Dec  Dig.  S 
25.*] 

6.  Logs  and  Logoino  (|  8*)— Sale  of  Tni- 

BEB— SiZB. 

Where  plaintiff  purchased  all  the  timber 
on  certain  land  12  inches  or  over  in  diameter 
at  the  stump  where  cut  plaintiff  was  not  re- 
sponsible for  the  cutting  of  trees  at  a  point 
where  Uiey  measured  less  than  12  inches  in 
diameter,  if  their  diameter  at  the  point  where 
trees  are  usually  cut  was  sufficient 

[Ed.  Note.— For  other  cases,  see  Logs  and 
Logging,  Cent  Dig.  (  9;    Dec  Dig.  I  3.*] 

6.  D  All  AGES   ({   62*)— DUTT  TO  RbDUOB  DAM- 
AGE. 

Where  plaintiff  in  lumbering  operations, 
pursuant  to  a  contract,  negligently  knocked 
down  defendant's  fences,  defendant  was  not 
required  to  anticipate  that  they  would  be  neg- 
ligently left  down  by  plaintiff,  nor,  on  ascer- 
taining that  the  fences  were  down,  to  do  more 
than  exercise  reasonable  care  to  protect  hi* 
crops  and   grass. 

[Ed.  Note. — For  other  cases,  see  Damages, 
Cent  Dig.  |  124;   Dec  Dig.  §  62.*] 

Appeal  from  Circuit  Court,  Rockcastle 
County. 

"Not  to  be  officially  reported." 

Action  by  the  Cranor  Smith  Lumber  Com- 
pany against  T.  S.  Frith.  Judgment  for  de- 
fendant, and  plaintiff  appeals.  Reversed  and 
remanded. 

C.  C.  Williams,  for  appellant  Betburum 
&  Betburum,  for  appellee. 

HOBSON,  J.  On  September  9,  1904,  Thom- 
as S.  Frith,  by  written  contract  sold  to  the 
Cranor  Smith  Lumber  Company,  2,826  trees 
standing  on  a  tract  of  800  or  1,000  acres  of 
land  owned  by  him  In  Rockcastle  county, 
Ky.,  in  consideration  of  $4,500  cash  In  band 
paid.  The  grantee  was  given  by  the  con- 
tract tmtil  September  1,  1906,  to  get  the 
timber  off  the  land  In  the  most  convenient 
way  for  it  to  haul  it  and  it  was  provided 
in  the  contract  that  should  It  be  necessary 
for  the  grantee  to  go  through  fields  In  get- 
ting out  the  timber,  It  was  to  put  up  and 
maintain  gates  at  such   points   as  it  went 
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through  the  fields.  On  March  11,  1907,  the 
lumber  company  brought  this  suit  against 
Frith,  alleging  in  its  petition  that  he  had 
prevented  it  from  getting  out  $1,500  worth 
of  the  timber  by  September  1,  1906,  by 
threats,  force,  or  Tiolence,  and  praying  Judg- 
ment against  him  for  that  sum.  He  filed  an 
answer.  In  which,  in  the  first  paragraph,  he 
denied  that  he  had  prevented  the  lumber 
company  from  getting  out  the  timber  by 
September  1,  1906.  In  the  second  paragraph 
he  alleged  that  the  trees  which  it  bought 
were  marked,  and  that  it  had  cut  and  taken 
away  200  trees  which  were  not  marked  or 
included  in  the  contract,  of  the  reasonable 
value  of  $750.  This  he  pleaded  as  a  counter- 
claim. In  the  third  paragraph  he  alleged 
that  on  August  4,  1904,  he  sold  the  plaintiff 
certain  standing  timber  on  another  tract  of 
land,  which  was  12  inches  and  over  in  diam- 
eter at  the  stump  where  cut,  and  that  in  vio- 
lation of  this  contract  It  had  cut  and  con- 
verted to  its  own  use  230  trees,  of  the  value 
of  $675,  for  which  he  prayed  judgment  in 
assumpsit,  waiving  the  tort.  By  the  fourth 
paragraph  he  alleged  that  the  plaintiff,  in 
cutting  the  timber  and  removing  it,  had 
pulled  down  and  destroyed  his  fences  upon 
the  land  by  cutting  trees  upon  them  and 
failed  to  repair  them,  thus  destroying  his 
rails  and  fencing  and  causing  his  grass  and 
crops  to  be  destroyed,  damaging  him  in  the 
sum  of  $500.  In  the  fifth  paragraph  he 
pleaded  that  In  April,  1906,  the  plaintiff  and 
he  entered  Into  a  contract  to  the  effect  that 
the  plaintiff  was  to  wind  up  its  business 
and  give  him  full  possession  of  his  property 
on  June  1,  1906,  and  repair  the  fencing  ■which 
bad  been  damaged,  in  consideration  that  he 
would  not  institute  a  suit  against  it  for  dam- 
ages, and  by  the  terms  of  this  contract  he 
was  to  have  the  refuse  timber,  including  the 
buts,  tops,  and  laps  of  the  marked  trees. 
The  plaintiff  demurred  to  the  second,  third, 
and  fourth  paragraphs  of  the  answer.  The 
demurrer  was  overruled,  a  .reply  was  filed, 
which  made  up  the  issues,  and  on  the  trial 
of  the  case  before  a  Jury  there  was  a  ver- 
dict and  Judgment  for  the  defendant  against 
the  plaintiff  for  $300.  The  plaintiff  appeals. 
The  demurrer  to  the  second,  third,  and 
fourth  paragraphs  of  the  answer  was  proper- 
ly overruled.  By  section  96  of  the  Civil 
Code  of  Practice  a  "counterclaim"  is  a  caiise 
of  action  In  favor  of  the  defendant  against 
the  plaintiff  which  arises  out  of  the  contract 
or  transaction  stated  in  the  petition,  or  which 
is  connected  with  the  subject  of  the  action. 
A  counterclaim  may  be  pleaded  to  recover 
unliquidated  damages.  If  the  plaintiff  had 
cut  other  trees  than  those  Included  in  the 
contract,  or  by  cutting  the  trees  negligently 
it  had  Injured  the  defendant's  fencing,  as 
alleged  in  the  second  and  fourth  paragraph 
of  the  answer,  these  were  matters  arising 
out  of  the  contract  or  transaction  sued  on 
iind  connected  with  the  subject  of  the  action. 


Garvey  v.  Crouch,  10  Ky.  Law  Rep.  937; 
Tebbs  V.  Lewis,  15  Ky.  Law  Rep.  537;  Still- 
well  v.  Duncan,  103  Ky.  63,  44  S.  W.  357; 
Newman  on  Pleading  &  Practice,  477.  The 
matters  set  up  in  the  third  paragraph  were 
not  properly  pleadable  as  a  counterclaim, 
because  the  contract  of  August  4,  1904,  was 
not  sued  on  by  the  plaintiff;  but  the  rule 
is  that  the  plaintiff  may  waive  the  tort,  and 
may  plead  as  a  set-off  a  claim  of  this  sort 
where  he  claims  only  the  value  of  the  tim- 
ber. Eversole  v.  Moore,  3  Bush,  50 ;  Roberts 
V.  Moss  (Ky.)  106  S.  W.  297,  17  L.  R.  A.  (N. 
S.)  280;  Dennis  v.  Strunk  (Ky.)  108  S.  W. 
957. 

The  defendant  on  the  trial  Introduced  him- 
self and  two  other  witnesses  proving  that 
he  made  a  contract  with  the  plaintiff  la 
April,  1906,  by  which  it  was  agreed  that  the 
plaintiff  should  get  out  the  timber  by  June 
1,  1906,  and  then  turn  the  property  back  to 
the  defendant  in  consideration  of  a  settle- 
ment of  all  differences  between  them,  ex- 
cept that  the  plaintiff  was  to  repair  the 
fences.  According  to  this  testimony,  this 
contract  was  in  consideration  of  the  settle- 
ment of  all  matters  including  the  timber  cut 
under  the  contract  of  August  4th,  which  it 
was  claimed  the  plaintiff  was  not  entitled  to. 
The  defendant  introduced  two  witnesses 
who  testified  that  no  such  contract  was  made. 
The  parties  did  meet  at  that  time  and  bad 
a  negotiation  in  which  $12.50  was  paid  the 
defendant  by  the  plaintiff  and  a  receipt  was 
executed,  which  is  as  follows:  "Broadbead, 
Ky.,  4,  30,  1006.  Received  of  Cranor  Smith 
Lumber  Co.  $12.50  in  full  of  the  rent  where 
the  Tate  mill  site  up  to  October  1,  1000,  It 
is  also  agreed  that  the  said  Cranor  Smith 
Lumber  Company  are  to  make  the  outside 
fence  as  good  as  It  was  on  October  1,  1904, 
Just  as  soon  as  the  lumber  can  be  moved 
which  is  now  on  the  'ground.  In  the  regular 
course  of  business,  said  Cranor  Smith  Lum- 
ber Company  are  to  put  up  temporary  fence 
until  Bite  Is  removed.  That  In  lieu  of  this 
being  done,  said  Frith  agrees  to  take  as  mucli 
fencing  timber  as  necessary  to  fence  said 
tract  and  settle  the  entire  matter."  The 
defendant  offered  to  read  this  writing  to  the 
Jury;  the  court  refused  to  allow  It  to  be  read. 
In  this  there  was  error.  All  that  took  place 
between  the  parties  in  that  transaction  was 
competent  to  show  what  their  agreement 
was.  It  would  not  be  doubted  that  anything 
that  was  said  orally  might  be  proved,  and 
the  writing  that  was  then  executed  is  equal- 
ly competent  The'  court  at  the  conclusion 
of  the  evidence  gave  the  Jury  instruction  Xo. 
1,  as  follows:  "You  will  find  for  the  defend- 
ant. Frith,  on  the  claim  of  the  plaintiff,  un- 
less you  believe  from  the  evidence  that  the 
defendant,  T.  S.  Frith,  before  the  expiration 
of  the  contract  between  the  parties,  object- 
ed to  the  removal  of  the  timber  remaining 
on  defendant's  land.  If  any  there  was  re- 
maining after  such  objection  was  made  by  de- 
fendant, that  could  have  been  removed  by 
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plaintiff  before  the  iBt  day  of  September, 
1900,  and  if  yon  bo  belfeve  yoa  will  find  for 
the  plalntUT,  Cranor  Smith  Lumber  Company, 
nnless  yon  shall  further  believe  fsom  the 
evidence  that  before  the  expiration  of  said 
contract  September  1,  1906,  the  plaintiff 
and  defendant  entered  into  a  contract  with 
each  other,  whereby  it  was  agreed  between 
thein,  tliat,  in  consideration  of  defendant 
Frlth's  agreement  not  to  sue  plaintiff  for 
damages,  the  plaintiff  would  repair  defend- 
ant's fence  and  would  on  the  1st  day  of 
Jone,  1906,  surrender  to  the  defendant  the 
timber  remaining  on  the  land  covered  by 
the  contract,  and,  if  you  believe  the  latter 
state  of  case,  you  will  find  for  the  defendant. 
Frith."  By  Instruction  2,  the  court  told  the 
Jury  that,  if  they  found  for  the  plaintiff,  they 
should  find  for  it  such  a  sum  as  would  rea- 
lonably  compensate  It  for  the  market  value 
of  the  timber  standing  on  the  defendant's 
land  belonging  to  the  plaintiff  on  the  1st 
day  of  September,  1900.  The  court  should 
have  added  to  this  instruction  these  words: 
"Which  the  plaintiff  could  have  removed  be- 
fore the  1st  day  of  September,  1906,  if  the 
defendant  had  not  objected  to  its  removal." 
By  Instruction  3  he  told  the  jury  that,  if 
the  plaintiff  negligently  cut  the  timber  upon 

I  the  defendant's  fences,  they  should  find  for 
bim  upon  his  counterclaim  such  loss  as  he 
thereby  sustained.  By  the  fourth  Instruc- 
tion he  told  them  that.  If  the  plaintiff  cut 
and  took  away  trees  not  Included  in  the  con- 
tract sued  on,  they  should  find  for  the  de- 
fendant the  value  of  such  trees.  By  the 
fifth  instruction  he  told  them  that,  if  the 
plaintiff  cut  and  took  away  under  the  con- 
tract of  Angust  4th  any  trees  less  than  12 

I  Inches  in  diameter,  they  should  find  for  him 
the  market  value  of  these  trees.  The  sixth 
Instruction  is  as  follows:  "If  you  find  any 
sum  for  the  plaintiff  on  Its  claim,  and  find 
any  sum  for  the  defendant,  Frith,  on  his 
set-off  or  counterclaim,  you  will  find  the 
difference,  if  any,  between  the  sums  found, 
and  return  your  verdict  in  favor  of  the  party 
entitled  to  such  difference,  giving  the  amount 
of  such  difference.  If  the  sums  found  by 
you  should  be  equal,  then  your  verdict  on 
the  whole  case  will  be  for  the  defendant, 
Frith.  If  you  find  any  sum  for  the  plaintiff 
on  bis  claim  and  nothing  for  the  defendant 
on  his  claim,  your  finding  on  the  whole  case 
will  be  for  the  plaintiff,  giving  the  amount." 
It  Is  manifest  from  the  proof  that  the  con- 
tract of  April  30,  1906,  was  a  complete  settle- 
ment of  all  matters  up  to  that  date  if  It  was 
made,  and  the  court  should  have  added  to 
Instruction  1  these  words:  "And  in  this  event 
the  jury  will  find  nothing  for  the  defendant 
on  his  counterclaim  except  the  reasonable 
Tahie  of  any  work  on  the  fences  which  the 
plaintiff  by  the  contract  agreed  to  do  and 
failed  to  perform,  and  the  reasonable  market 
valne  of  any  timber  which  it  afterwards  cut 


and  took  away  which  was  not  Included  in 
the  contract"  A  similar  qualification  should 
be  added  to  instruction  6,  so  that  the  jury 
will  understand  that  it  only  applies  in  case 
the  parties  did  not  make  a  contract  on  April 
30,  1906,  settling  theh:  differences  up  to  that 
time. 

There  Is  some  Intimation  in  the  record 
that  the  hands  In  cutting  some  of  the  trees 
under  the  contract  of  August  4,  1904,  cut 
them  higher  from  the  ground  that  neces- 
sary, and  that  some  of  the  stumps  for  this 
reason  measured  less  than  12  inches  in  di- 
ameter, when  they  would  have  measured  12 
Inches  if  cut  lower.  The  court  on  another 
trial  will  allow  the  plaintiff  to  show  the 
facts.  If  he  desires  to  do  so,  and  will  tell 
the  jury  that  the  plaintiff  is  not  responsible 
for  any  tree  which  was  cut  if  it  was  12 
inches  in  diameter  at  the  point  where  trees 
are  usually  cut 

The  plaintiff  complains  that  the  court  re- 
fused to  Instruct  the  jury  that  the  defendant 
could  not  recover  on  his  counterclaim  for 
any  damages  to  his  crops  or  grass  which  he 
could  have  prevented  by  ordinary  care.  We 
do  not  find  In  the  record  any  evidence  that 
would  warrant  the  giving  of  the  instruction. 
The  defendant  was  not  required  to  anticipate 
that  Injury  would  be  done  to  his  fences  negli- 
gently, or  that,  If  his  fences  were  knocked 
down  they  would  be  negligently  left  down. 
If  he  in  fact  knew  that  the  fences  were 
down.  It  was  incumbent  on  him  to  exercise 
such  care  as  might  be  reasonably  expected 
of  an  ordinarily  prudent  person  under  like 
circumstances  for  the  protection  of  his  crops 
and  grass;  and,  if  on  another  trial  the  proof 
should  warrant  it,  an  instruction  as  Indicat- 
ed may  be  given.  Raleigh  v.  Clark,  114  Ky. 
732,  71  8.  W.  857;  Louisville  &  Nashville 
R.  R.  Co.  V.  Moore  (Ky.)  101  S.  W.  934,  10 
L.  B.  A.  (N.  S.)  579.  On  another  trial,  also, 
the  court  will  conform  the  verbiage  of  the  first 
part  of  instruction  1,  above  quoted,  to  the 
verbiage  of  instruction  1  asked  by  the  plain- 
tiff. 

Judgment  reversed,  and  cause  remanded 
for  a  new  trial. 


MARION  COUNTY  v.  RIVES  &  McCHORD. 

(Conrt  of  Appeals  of  Kentucky.     April  22, 
1909.) 

1.  Attorney  ahd  Client  (g  182*)— Lien  of 
Attobney  —  Compensation  —  Subject  of 
Lien. 

An  attorney  successfully  prosecuting  an  ac- 
tion by  a  taxpayer,  suing  on  behalf  of  all  the 
taxpayers  of  a  county  to  recover  county  money 
illegally  appropriated  cannot  assert  a  lien  on  the 
money  recovered,  under  St.  1909,  i  480  (Rus- 
sell's St.  I  1806),  providing  that  in  actions  for 
money  held  in  joint  tenancy,  etc.,  the  conrt 
shall  allow  reasonable  compensation  for  one 
prosecuting  an  action  for  the  benefit  of  the 
others  interested  with  himself,  which  applies 
only  to  money  held  in  joint  tenancy,  coparce- 
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nary,  or  u  tenants  in  common,  and  which  con- 
templates that  there  shall  be  distribatees  among 
whom  the  fnnd  shall  b^  divided. 

[Ed.  Note.— For  other  cases,  see  Attorney  and 
Client.  Dec  Dig.  {  182.*] 

2.  CoDNTWs  (J  208*)— Capacitt  to  bx  Sued— 
CoRTRACTB— Liability. 

A  "county"  is  a  local  sabdivision  of  the 
state,  created  by  the  state  of  its  own  will, 
And  is  not  a  mnnici^l  corporation  proper, 
which  is  called  into  existence  either  at  the  di- 
rect solicitation  or  by  the  consent  of  the  persons 
composing  it,  for  the  promotion  of  their  private 
advantage,  and  a  coonty  cannot  be  sned  except 
on  an  express  contract. 

(Ed.  Note.— For  other  cases,  see  Ck>nntie8, 
Cent.  Dig.  S  388;    Dec  Dig.  I  206.* 

For  other  definitions,  see  Words  and  Phrases, 
▼ol.  2,  pp.  165»-1680;    vol.  8,  p.  7621.] 

3.  CODNTIES  ({  196*)— Acmow  BT  Taxpateb— 

GOUPENBATION   OF  ATTORNET. 

A  taxpayer  undertaking  on  behalf  of  him- 
self and  other  taxpayers  of  a  county  to  prevent 
an  illegal  expenditure  of  money,  or  to  recover 
money  illegally  expended,  cannot,  withoat  di- 
rect statutory  authority,  require  the  coun^  to 
pay  liis  attorney,  and  the  attorney  must  loolc 
jaVne  to  the  taxpayer  for  his  compensation. 

[E2d.  Note.— For  other  cases,  see  Counties, 
Dec  Dig.  i  196.*] 

Appeal  from  Circuit  Court,  Afarion  County. 

■"To  be  officially  reported." 
■  Action  by  Rives  &  McChord  against  Marlon 
County.    From  a  judgment  for  plaintiffs,  de- 
fendant appeals.    Reversed  and  remanded. 

W.  W.  Spaldlntr,  for  appellant  H.  "W. 
Rives,  for  appellees. 

CliAT,  O.  Tlie  sole  question  involved  on 
this  appeal  is  whether  or  not  an  attorney  of 
a  taxpayer,  who  institutes  a  suit  on  behalf  of 
all  the  taxpayers  of  the  county  and  recovers 
money  illegally  appropriated,  can  assert  a 
lien  thereon  for  his  services  and  recover  a 
Judgment  against  the  county.  The  question 
arises  in  the  following  manner:  The  fiscal 
court  of  Marion  county  entered  orders  appro- 
priating certain  money  belonging  to  the  coun- 
ty to  the  county  attorney  and  the  several 
magistrates.  R.  D.  Tbornbury,  as  a  citizen 
and  taxpayer  of  the  county,  Instituted  an  ac- 
tion to  have  the  orders  declared  void  and 
to  recover  the  money  so  paid.  This  action 
was  brought  for  the  use  of  himself  and  the 
other  taxpayers  of  the  county.  In  his  effort 
he  was  successful  In  the  circuit  court,  and 
also  in  this  court.  In  the  prosecution  of  the 
suit,  Thornbury  employed  appellees,  who  are 
regular  practicing  attorneys  of  Lebanon,  Ky. 
Upon  the  payment  of  the  money  recovered 
Into  the  county  treasury,  appellees  asked  an 
allowance  by  the  fiscal  court  for  their  serv- 
ices. The  fiscal  court  declined  to  make  them 
an  allowance.  This  action  was  instituted  to 
recover  a  fee  of  $500.  After  setting  forth 
the  above  facts,  the  petition  concludes  as  fol- 
lows: "Plaintiffs  say  that  their  services  in 
prosecuting  the  claim  committed  to  them, 
and  recovering  the  money  so  recovered  and 
paid  Into  the  treasury  of  Marion  county  for 


the  Joint  benefit  of  all  the  taxpayers  of  said 
county,  were  reasonably  worth  the  sum  of 
$500,  for  which  sum  they  had  and  hare  a  lien 
on  tlie  claim,  and  on  the  amount  recovered, 
and  that,  the  employment  and  recovery  hav- 
ing been  at  the  instance  of  one  of  said  tax- 
payers, and  for  the  Joint  benefit  of  all,  the 
taxpayers  of  the  county  cannot,  in  equity, 
be  permitted  to  accept  and  retain  the  whole 
sum  recovered,  free  from  all  expense  of  re- 
covery, and  without  contributing  ratably  to 
the  paym«it  of  the  plaintiffs'  fee  as  attor- 
neys." The  defendant,  Marion  county,  de- 
murred to  the  petition,  and  the  demnrrer  was 
overruled.  It  then  filed  an  answer  In  two 
paragraphs,  which  it  will  be  unnecessary  to 
set  forth.  The  question  of  what  was  a  rea- 
sonable fee  was  submitted  to  the  Jury,  and 
a  verdict  in  plaintiffs'  favor  for  $250  was  re- 
turned. Judgment  was  entered  thereon,  and 
Marion  county  appeals. 

The  position  of  appellees  is:  That  Thorn- 
bury,  as  a  party  in  interest,  had  the  right  to 
employ  attorneys  to  prosecute  the  action  re- 
ferred to  for  the  benefit  of  himself  and  the 
other  taxpayers  of  the  county;  that  their  ef- 
forts were  successful ;  that  their  services 
were  rendered,  not  for  Thornbury  in  the  es- 
tablishment of  a  personal  claim,  but  to  re- 
cover a  sum  in  which  every  taxpayer  in  the 
county  had  a  proportionate  Interest  It  is 
therefore  insisted  that  the  other  taxpayers 
should  not  be  permitted  to  take  to  themselves 
and  enjoy  the  fruits  of  appellees'  labor  with- 
out sharing  in  the  reasonable  expense  inci- 
dent to  the  recovery,  and  that  under  the  doc- 
trine of  contribution  the  county  is  liable.  It 
is  furthermore  insisted  that  the  recovery  in 
this  case  is  authorized  by  section  489  of  the 
Kentucky  Statutes  (Russell's  St  {  1806), 
which  is  as  follows:  "In  actions  for  the  set- 
tlement of  estates,  or  for  the  recovery  of 
money  or  property  held  in  Joint  tenancy,  co- 
parcenary, or  as  tenants  in  common,  if  it 
sliall  be  made  to  appear  that  one  or  more 
of  the  legatees,  devisees,  distributees  or  par- 
ties in  interest  have  prosecuted  for  the  bene- 
fit of  others  interested  with  themselves,  and 
have  been  at  trouble  and  expense  in  conduct- 
ing the  same,  it  shall  be  the  duty  of  the 
court  to  allow  such  person  or  persons  reason- 
able compensation  for  such  trouble,  and  for 
necessary  expenses,  in  addition  to  the  fees 
and  costs;  said  allowance  to  be  paid  out  of 
the  funds  recovered  before  distribution,  the 
persons  interested  having  notice  of  the  ap- 
plication for  such  allowance." 

We  are  unable  to  see  how  the  doctrine  of 
contribution  can  apply  in  this  case.  There 
is  no  direct  recovery  by  any  of  the  taxpayers. 
None  of  the  proceeds  are  distributed  to  them. 
The  money  recovered  went  into  the  county 
treasury.  The  recovery  only  incidentally 
benefits  all  the  taxpayers.  It  may,  perhaps, 
serve  to  decrease  the  amount  of  taxes  there- 
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after  to  be  paid  by  them,  bnt  they  have  no 
control  over  the  sum  recovered.  None  of  It 
belongs  to  them  In  their  Individual  capacity. 
Not  even  the  county  could  distribute  it  among 
them  except  for  public  purposes.  Any  one  of 
them  might  Institute  an  action  to  prevent 
the  sum  from  being  Illegally  expended,  but 
that  is  as  far  as  the  power  of  the  individual 
taxjtayer  goes.  It  1b  manifest  that  section 
489  of  the  Kentucky  Statutes  has  no  applica- 
tion to  a  case  of  this  kind.  It  applies  only  to 
money  or  property  held  in  Joint  tenancy,  co- 
parcenary, or  as  tenants  In  common.  It  far- 
ther contemplates  that  there  shall  be  dis- 
tributees among  whom  the  property  or  fund 
shall  be  divided.  Certainly  the  taxpayers  of 
the  county  are  not  Joint  tenants,  coparceners, 
or  tenants  in  common  of  funds  paid  into  the 
county  treasury  and  belonging  to  the  county 
The  statute  further  contemplates  that  the 
fund  or  property  shall  be  distributed  among 
thoee  who  are  to  contribute  to  the  fees  and 
costs.  As  said  above,  public  funds  can  never 
be  distributed  among  the  taxpayers  except 
for  lawful,  public  purposes. 

While  the  appellees  are  asserting  a  lien  on 
the  sum  recovered,  they  are  seeking  to  do  so 
in  an  action  against  the  county.  The  ques- 
tion, then,  arises:  Can  such  an  action  be 
maintained?  With  respect  to  the  right  of  a 
party  to  sue  them,  there  is  a  wide  difference 
between  "municipal  corporations"  and  "coun- 
ties." The  distinction  is  well  pointed  out  by 
Dillon,  In  his  work  on  Maniclpal  Corporations 
(volume  1,  i  23),  as  follows:  "The  distinction 
between  municipal  corporations  proper,  such 
as  chartered  towns  and  cities,  or  towns  and 
citlea  voluntarily  organized  under  general  in- 
corporating acts,  such  as  exist  in  a  number 
of  the  states,  and  involuntary  quasi  corpora- 
tions, such  as  counties,  has  been  very  clearly 
drawn  by  the  Supreme  Court  of  Ohio:  'Mu- 
nicipal corporations  proper  are  called  into 
existence  either  at  the  direct  solicitation  or 
by  the  free  consent  of  the  persons  composing 
them,  for  the  promotion  of  their  own  local 
and  private  advantage  and  convenience.'  On 
the  other  band:  'Counties  are  at  most  but 
local  organizations,  which,  for  the  purposes 
of  dvll  administration,  are  Invested  with  a 
few  functions  characteristic  of  a  corporate 
existence.  They  are  local  subdivisions  of  the 
state,  created  by  the  sovereign  power  of  the 
state,  of  Its  own  sovereign  will,  without  the 
particular  solicitation,  consent,  or  concurrent 
action  of  the  people  who  Inhabit  them.  The 
former  (municipal)  organization  is  asked  for, 
or  at  least  assented  to,  by  the  people  it  em- 
braces; the  latter  organization  (counties)  is 
suiierlmposed  by  a  sovereign  and  paramount 
authority.'  'A  municipal  corporation  proper 
is  created  mainly  for  the  Interest,  advantage, 
and  convenience  of  the  locality  and  its  peo- 
ple; a  county  organization  la  created  almost 
exclusively  with  a  view  to  the  policy  of  the 
state  at  large,  for  purposes  of  political  or- 
ganization and  civil  administration,  in  mat- 
ters of  finance,  of  education,  of  provisions  for 


the  poor,  of  military  organization,  of  the 
means  of  travel  and  transport,  and  especially 
for  the  general  administration  of  Justice. 
With  scarcely  an  exception,  all  the  powers 
and  functions  of  the  county  organization 
have  a  direct  and  exclusive  reference  to  the 
general  policy  of  the  state,  and  are,  in  fact, 
but  a  branch  of  the  general  administration 
of  that  policy.'  " 

In  discussing  the  same  question,  this 
court.  In  the  case  of  Commonwealth  v. 
Baske,  124  Ky.  468,  90  S.  W.  316,  used  the 
following  language:  "It  is  a  well-establish- 
ed doctrine  in  this  state,  and  in  harmony 
with  the  rule  generally  prevailing,  that  coun- 
ties are  not  liable  to  suit,  unless  authority 
for  It  can  be  found  in  the  statute,  or  it  fol- 
lows by  necessary  implication  from  some 
express  power  given.  The  reason  upon 
which  this  rule  rests  Is  that  counties  are 
subordinate  political  subdivisions  of  the 
state.  They  are  created  for  public  purposes, 
and  are  a  part  of  the  necessary  machinery 
of  government,  and  can  no  more  be  sued 
by  the  citizen  than  can  the  state.  Down- 
ing V.  Mason  County,  87  Ky.  208,  8  8.  W. 
264,  12  Am.  St  Kep.  473;  Wheatiy  v.  Mer- 
cer County,  9  Bush,  704;  Hlte  v.  Whltiey 
County,  91  Ky.  168,  16  S.  W.  57,  11  L.  R. 
A.  122;  Simons  v.  Gregory,  120  Ky.  116,  85 
S.  W.  752;  Slakhorn  v.  Lexington  T.  P.  Co., 
112  Ky.  206,  69  a  W.  356.  It  is  true  that 
In  these  cases  damages  were  sought  to  be 
recovered  for  Injury  to  person  or  property, 
but  the  principle  announced,  and  the  ground 
upon  which  the  opinions  rest.  Is  that,  in  the 
absence  of  statutory  authority  or  necessary 
Implication  flowing  from  the  exercise  of  a 
power  granted,  an  action  against  &  county 
win  not  He.  We  have  not  been  able  to  find 
any  authority  in  the  statute  for  an  action 
such  as  this.  In  fact  there  are  very  few  ac- 
tions that  can  be  maintained  against  conn- 
ties.  The  right  of  these  political  subdivi- 
sions of  the  state  to  sue  is  much  larger  than 
their  right  to  be  sued,  and  this  follows 
from  the  fact  that,  having  control  of  the 
bridges,  highways,  and  public  buildings  of 
the  county,  It  Is  necessary  that  they  should 
be  invested  with  all  needful  power  to  pro- 
tect and  preserve  them,  and  so  It  has  been 
held  that  a  county  may  maintain  an  action 
for  injury  to  its  courthouse  or  public  roads. 
Christian  County  v.  Rankin  &  Tharp,  2  Duv. 

603,  8T  Am.  Dec.  605;  Lawrence  County  v. 
Chattaroi  R.  Co.,  81  Ky.  225;  L.  &  N.  R.  R. 
Co.  V.  Whitley  County,  95  Ky.  215,  24  S.  W. 

604,  44  Am.  St  Rep.  220.  And  where  a 
county  has  authority  to  make  a  contract  it 
would  follow  as  an  Incident  that  it  might 
sue  or  be  sued  concerning  it  There  is  a 
marked  distinction  between  counties  and 
municipal  corporations,  such  as  cities  and 
towns,  in  respect  to  the  power  to  sue  and  be 
sued.  The  latter,  by  the  act  creating  them, 
are  expressly  authorized  to  sue  and  be  sued, 
and  hence  may  be  parties  plaintiff  or  de- 
fendant in  any  case  in  the  absence  of  a  stat- 
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ute  or  Judicial  determlsation  to  the  con- 
trary, aod  It  has  been  frequently  announced 
that  an  action  against  tbem  will  He  In  be- 
half of  a  taxpayer.  City  of  Covington  v. 
Powell,  2  Mete.  226;  City  of  Louisville  v. 
Anderson,  79  Ky.  334,  42  Am.  Rep.  220. 
When  taxes  have  been  wrongfully  collected 
by  county  officials,  and  are  In  the  hands  of 
the  collecting  or  distributing  officers,  a  di- 
rect action  may  be  brought  by  the  taxpayer 
against  the  person  holding  the  tax.  Whaley 
V.  Commonwealth,  110  Ky.  154,  61  S.  W.  35; 
Blair  V.  Carlisle,  etc..  Turnpike  Co.,  4  Bush, 
157;  Commonwealth  v.  Stone,  114  Ky.  511, 
71  S.  W.  428.  But  after  the  taxes  collected 
have  been  paid  out,  the  taxpayer  is  without 
remedy  as  against  the  county.  We  conclude 
therefore  that  the  action  of  the  lower  court 
in  sustaining  the  demurrer  in  behalf  of  Ken- 
ton county  wa8" proper,  and  the  Judgment  is 
affirmed." 

In  the  recent  case  of  First  National  Bank 
V.  Christian  County,  106  S.  W.  831,  this 
court,  in  explanation  of  the  statement,  "And 
where  a  county  has  authority  to  make  a 
contract,  it  would  follow  as  an  incident 
that  it  might  sue  or  be  sued  concerning  it," 
contained  in  the  opinion  in  Commonwealth 
V.  Boske,  supra,  used  the  following  lan- 
guage: "Counsel  for  appellant  earnestly 
contends  that  the  statement  in  the  above 
opinion,  to  the  effect  that,  where  a  county 
has  authority  to  make  a  contract,  it  would 
follow  as  an  incident  that  it  might  sue  or 
be  sued  concerning  It,  authorizes  this  ac- 
tion, claiming  that  where  taxes  have  been 
illegally  collected  there  arises  upon  the  part 
of  the  county  an  implied  contract  to  pay 
them  back.  This,  however.  Is  not  the  mean- 
ing of  the  language  used.  That  language  re- 
fers only  to  an  express  contract  It  was  not 
Intended  to  convey  the  idea,  nor  would  it  be 
proper  to  do  so,  that  the  right  to  sue  could 
be  implied  from  an  Implied  contract." 

It  Is  manifest  from  the  foregoing  that  a 
county  cannot  be  sued  except  upon  an  ex- 
press contract.  Thombury  bad  no  power  to 
make  a  contract  with  appellees  that  would 
be  binding  upon  Marlon  county.  As  to  Ma- 
rlon county,  he  was  a  mere  volunteer.  He 
sustained  the  same  relation  to  the  other  tax- 
payers of  the  county.  Where  a  party  under- 
takes, on  behalf  of  himself  and  other  tax- 
payers of  the  county,  to  prevent  the  illegal 
expenditure  of  money,  or  to  recover  money 
Illegally  expended,  he  cannot,  without  di- 
rect authority  contained  in  the  statutes,  ex- 
pect his  attorneys  to  be  paid  by  the  county. 
The  sum  expended  by  him  is  simply  a  con- 
tribution made  towards  good  government, 
and  he  must  find  bis  recompense  In  the  con- 
viction that  be  has  performed  his  duty  as  a 
citizen.  An  attorney  who  undertakes  such 
employment  must  look  alone  to  the  taxpayer 
who  employed  him,  until  the  Legislature 
provides  to  the  contrary. 


For  the  reasons  given,  the  Judgment  is  re- 
versed, and  cause  remanded,  with  directions 
to  dismiss  the  petition. 


PATTON  V.  WALKER'S  TRUSTEES. 

(Court  of  Appeals  of  Kentucky.    April  21, 
1909.) 

1.  Fraudui-ent  OonvETARCES  (i  61*)— Par- 
ent AND  Child— Intent. 

Under  Ky.  St.  1909.  f  1907  (Russell's  St. 
S  2100),  providing  that  every  gift,  conveyance, 
etc.,  by  a  debtor  of  or  on  any  of  his  estate 
without  valuable  consideration  therefor  shall 
be  void  as  to  all  bis  then  existing  liabilities, 
etc.,  it  was  a  fraud  on  creditors  for  an  in- 
solvent to  set  aside  the  greater  portion  of  his 
estate  and  income  to  his  daughters,  though  there 
was  no  actual  intention  to  defraud. 

[Ed.  Note.— For  other  cases,  see  Fraudulent 
Conveyances,  Cent.  Dig.  {  153;  Dec.  Dig.  { 
61.*] 

2.  Fbaudtjijint  Convbtances  (|  46*)— Stat- 
T7T0BT  Pkovjsions— "Estate." 

Ky.  St.  190a,  §  1907  (Russell's  St  |  2100), 
providing  that  every  gift  conveyance,  assign- 
ment etc.,  by  a  debtor  of  any  of  his  estate, 
without  valuable  consideration  therefor,  shall 
be  void  as  to  existing  liabilities,  etc.,  does  not 
apply  to  real'  estate  alone,  since  the  word  "es- 
tate'' includes  personal  as  well  as  real  property. 

[E<d.  Note. — For  other  cases,  see  Fraudulent 
Conveyances,  Cent  Dig.  U  108,  110;  Dec.  Dig. 
i  40.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  3,  pp.  2475-2488;   vol.  8,  pp.  7653-7654.] 

3.  Fbaddulent  Conveyances  (t  263*)— Par- 
ent AND  Child— "Fbee  or  Chabqb  as  Ad- 
vancements." 

The  allegation  that  certain  rents  and  other 
property  were  given  by  an  insolvent  father  to 
his  children  "free  of  charge  as  advancements" 
sufficiently  charged  that  the  gifts  were  volun- 
tary and  without  consideration. 

(Ed.  Note.— For  other  cases,  see  Fraudulent 
Conveyances,  Dec.  Dig.  t  203.*] 

4.  Fbattdulent  Oonvbtances  (t  273*)— Pbe- 
buvftions. 

The  presumption  was  that  advancements 
made  by  an  insolvent  to  his  child  to  whom 
he  was  indebted  were  made  with  the  intention 
of  liquidating  the  indebtedness,  whether  such 
was  his  actual  intention  or  not 

[Ed.  Note.— For  other  cases,  see  Fraudulent 
Conveyances,  Cent.  Dig.  S  805;  Dec  Dig.  S- 
273.*] 

Appeal  from  Circuit  C!ourt  Madison 
County. 

"Not  to  be  officially  reported." 

Action  between  J.  Stone  Walker's  trustees 
and  Carlisle  W.  Patton.  From  the  Judgment, 
said  Patton  appeals.    Affirmed. 

J.  J.  Greenleaf,  for  appellant  J.  A.  Sulli- 
van and  A.  R.  Bumam,  for  appellees. 

NUNN,  J.  In  the  year  1005  J.  Stone  Walk- 
er,  then  a  resident  of  Madison  county.  Ky., 
made  an  assignment  of  all  his  property  for 
the  benefit  of  his  creditors.  For  many  years 
preceding  that  date  he  was  regarded  as  one  • 
of  the  wealthiest  men  in  the  county,  and  ex- 
pended what  was  regarded  as  a  great  deal  of 
money  for  the  support  and  comfort  of  himself 
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and  famOy.  He  had  three  children  by  his 
first  wife,  who  were  at  the  time  of  the  trial 
IMng,  namely,  Carlisle  W.  Walkw,  a  daugh- 
ter who.  In  the  year  1904,  married  one  Pat- 
ton,  another  daughter,  Laura,  married  one 
Chenault,  and  a  minor  son  named  for  his 
father.  These  three  children  were  devised  a 
sum  of  money  each  of  about  |2,500  or  $3,000 
by  an  aunt,  their  mother's  sister.  Their  fa- 
ther, J.  Stone  Walker,  was  appointed  their 
statutory  guardian,  but  never  made  any 
settlement  with  the  court  as  such.  It  ap- 
pears that  on  the  14th  day  of  March,  180S, 
be  prepared  and  executed  a  note  to  appellant 
in  the  sum  of  $2,100,  bearing  6  per  cent.  In- 
terest from  date.  It  seems  that  he  regarded 
this  sum  as  a  balance  then  due  his  ward  and 
child,  appellant  He  placed  this  note  among 
bis  papers  for  safe-keeping  for  appellant. 
She  arrived  at  the  age  of  21  years  in  June, 
1903,  and  married  in  the  year  1904.  Walk- 
er's trustees,  S.  H.  Stone  and  H.  E.  Turley, 
Instituted  an  action  in  the  Madison  circuit 
court  on  the  i9th  day  of  April,  1905,  for  the 
purpose  of  ascertaining  all  the  property  as- 
signed to  them  and  the  creditors  of  Walker 
for  a  distribution  and  settlement  of  his  es- 
tate. The  case  was  referred  to  a  commission- 
er to  take  proof  and  report  upon  the  matters 
stated.  Appellant  filed  her  note  with  the 
commissioner  as  a  preferred  claim,  and  asked 
fhat  the  whole  of  it  be  paid  out  of  her  fa- 
ther's estate.  The  commissioner  so  allowed 
and  reported  her  claim.  The  trustees  filed 
exceptions  to  the  report,  and  denied  the  va- 
lidity of  the  claim,  alleging  that  it  had  been 
settled,  and,  in  effect,  that  he  had  given  her, 
without  any  consideration  other  than  love 
and  aflTection,  $1,500  In  cash  in  each  of  the 
years  1900,  1901,  1902,  1903,  and  1904,  and 
In  the  year  1906  the  sum  of  $1,000;  that 
sncli  gifts  were  frauds  upon  his  creditors, 
and  asked  that  appellant  be  made  to  account 
for  such  gifts  to  the  extent  of  the  amount  of 
her  note,  with  interest  The  testimony  shows 
that  during  the  dates  mentioned  J.  Stone 
Walker  was  insolvent ;  that  his  indebtedness 
amounted  to  $200,000  or  over  and  the  value 
of  his  property  was  $100,000  or  less;  and 
tbat  nearly  all  who  were  his  creditors  at  the 
date  of  his  assignment  were  creditors  during 
the  dates  mentioned.  It  is  evident  that  ap- 
pellant did  not  Imow  that  her  father  was  In- 
Bolrent  and  that  her  father  was  not  fully 
conscious  of  it.  On  the  trial  of  the  case  in 
the  lower  conrt  appellant's  claim  was  dis- 
missed, and  she  has  appealed. 

The  testimony  shows  that  these  payments 
to  appellant  were  made  under  the  following 
circumstances:  J.  Stone  Walker  had  placed 
his  daughter  and  her  husband,  Chenault  in 
possession  of  a  valuable  farm  near  Rich- 
mond, containing  about  640  acres.  They  liv- 
ed npon  it  for  a  few  years  rent  free,  and  pos- 
sibly nnder  the  impression  that  a  gift  to 
them  of  the  farm  would  be  made.  In  1900 
Walker  made  an  arrangement  with  Chenault 
and  wife  by  which  they  were  to  remain  on 


the  farm  and  pay  one-half  of  the  value  of  the 
rent  to  appellant  which  they  agreed  to  be 
$1,600  a  year.  The  year  before  the  assign- 
ment they  paid  to  appellant  only  $1,000; 
the  rent  having  been  lessened  by  reason  of 
valuable  Improvements  put  upon  the  farm  by 
Chenault  These  sums  were  given  to  the 
daughter  In  addition  to  the  support  given  her 
at  her  home  prior  to  her  marriage  to  Patton. 
Appellant  introduced  two  witnesses  who  stat- 
ed that  In  their  opinion  the  gift  made  to  her 
in  the  way  of  rent  and  support  furnished  her 
by  her  father  while  she  was  In  his  home  was 
not  unreasonable,  nor  more  than  was  neces- 
sary to  mnlntain  ber  in  the  station  of  life 
she  had  been  reared  and  educated  in.  Ap- 
pellees expressed  a  different  opinion  in  their 
testimony,  and  the  lower  court  agreed  with 
them,  at  least,  to  the  extent  of  the  note  and 
its  interest  which  she  was  claiming. 

Section  1907,  Ky.  St.  (Russell's  St  {  2100), 
is  as  follows:  "Every  gift,  conveyance,  as- 
signment, transfer  or  charge  made  by  a  debt- 
or, of  or  upon  any  of  his  estate,  without  val- 
uable consideration  therefor,  shall  be  void  as 
to  all  his  then  existing  liabilities,  but  shall 
not,  on  that  account  alone,  be  void  as  to  cred- 
itors whose  debts  or  demands  are  thereafter 
contracted,  nor  as  to  purchasers  with  notice 
of  the  voluntary  alienation  or  charge;  and 
though  it  be  adjudged  to  be  void  as  to  prior 
creditors.  It  shall  not  therefore  be  deemed  to 
be  void  as  to  such  subsequent  creditors  or 
purchasers."  From  the  testimony  it  Is  prob- 
able that  Walker  did  not  make  the  advance- 
ments to  his  daughters  with  the  actual  in- 
tention to  defraud  his  creditors,  and  they 
were  doubtless  innocent  of  any  such  inten- 
tion. However,  under  the  facts  as  they  ap- 
pear in  this  case,  the  law  implies  such  an  in- 
tention. It  was  8  fraud  upon  his  creditors 
for  Walker,  considering  the  financial  condi- 
tion he  was  in,  to  set  aside  the  greater  por- 
tion of  his  estate  and  his  income  to  his 
daughters,  and  thereby  diminish  bis  own  in- 
come and  his  ability  to  meet  his  just  obliga- 
tions. Appellant  also  contends  that  the  sec- 
tion of  the  statute  quoted  applies  to  real  es- 
tate alone.  We  cannot  agree  to  this,  as  the 
word  "estate"  Includes  i>er80nal  as  well  as 
real  property.  The  rule  has  been  well  stated 
by  this  court  in  the  case  of  Duhme  &  Co.  v. 
Young,  etc.,  66  Ky.  343,  where  it  is  said: 
"The  doctrine  upon  the  subject  as  settled 
by  this  court,  and  we  see  no  reason  for  a  de- 
parture from  it,  is:  If  the  grantor,  at  the 
time  of  making  the  settlement.  Is  insolvent 
or  in  doubtful  circumstances,  the  conveyance 
would  be  within  the  statute  of  frauds  and 
void ;  'but,  if  he  be  not  indebted  to  such  an 
extent  as  that  the  conveyance  wUl  deprive 
the  creditors  of  an  ample  fund  for  the  pay- 
ment of  their  debts,  a  good  consideration  will 
be  sufficient  to  support  the  deed,  although 
voluntary,  for  it  is  free  from  the  imputation 
of  fraud.' "  See,  also,  the  case  of  Trimble  v. 
Ratlitr,  48  Ky.  515.    In  that  case  the  court 
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said:  "If,  on  the  other  hand,  the  conveyance 
had  been  made  wholly  In  consideration  of 
lore  and  affection,  then,  whether  the  grantor 
was  to  derive,  or  should  aqtaally  derive,  any 
benefit  from  it  or  not,  and  although  the  gran- 
tee should  receive  the  issues  for  his  own  use, 
still,  if  the  grantor  were  Indebted,  or  even 
nnder  pending  contingent  liabilities  at  the 
time,  the  conveyance,  whatever  might  he  the 
actual  intention  of  the  parties  as  dependent 
upon  proof,  would  be  deemed  fraudulent  in 
law,  and  void  as  to  his  creditors,  actual  or 
contingent,  unless  it  left  ample  means  for 
their  satisfaction,  without  presenting  any 
material  obstruction  or  inconvenience  which 
would  not  otherwise  have  existed.  •  •  • 
The  indebted  father  has,  however,  no  right 
to  give  away  his  property  to  the  detriment 
of  his  creditors,  though  it  be  done  for  the  ap- 
parent purpose  of  equalizing  one  or  more  of 
his  children  with  the  others  who  have  been 
fairly  advanced.  If  he  do  so,  the  gift  is 
deemed  fraudulent  and  void  as  to  creditors, 
without  any  inquiry  as  to  the  actual  intent, 
either  of  donor  or  donee.  The  claim  even  of 
a  child  upon  his  father,  except  for  suitable 
present  education  and  support  while  depend- 
ent on  him,  cannot  come  in  competition  with 
that  of  the  father's  creditors.  To  prefer  his 
children  to  the  injury  of  his  creditors  is 
therefore  a  fraud  upon  the  creditors;  and 
the  donees,  being  mere  volunteers,  cannot  re- 
ly upon,  their  own  Ignorance  or  Innocence  in 
the  reception  of  the  gift,  but  are  absolutely 
Implicated  In  the  fraud  of  the  donor,  whether 
It  be  intentional  or  implied  by  law,  from  the 
nature  and  consequences  of  his  act."  See, 
also,  the  cases  of  Rucker  v.  Abell,  8  B.  Mon. 
566,  48  Am.  Dec.  406,  Enders  v.  Williams,  1 
Mete.  S51,  and  Lowry  v.  Fisher,  etc.,  2  Bush, 
70,  92  Am.  Dec.  475. 

Appellant  contends  that  the  demurrer  to 
the  assignees'  pleadings  setting  up  the  rents 
received  by  her  as  an  offset  to  her  claim 
should  have  been  sustained,  for  the  reason 
that  appellees'  pleading  did  not  chnrge  that 
the  advancements  and  gifts  made  by  Walker 
to  his  daughter  were  voluntary  and  without 
consideration.  It  was  alleged  that  the  rents 
and  other  property  were  given  by  J.  Stone 
Walker  to  his  children  "free  of  charge  as  ad- 
vancements." The  meaning  of  the  phrase 
"free  of  charge"  and  of  the  word  "advance- 
ments" is  clear  and  free  from  doubt.  They 
mean  that  the  property  was  given  to  the 
daughter,  that  there  was  no  charge  therefor, 
and  no  valuable  consideration  other  than  love 
and  affection. 

Appellees  also  contend  that  Walker  made 
these  advancements  with  the  intention  of  liq- 
uidating any  Indebtedness  that  existed  be- 
tween him  and  appellant  Whether  this  was 
his  actual  Intention  or  not,  the  law,  under 
the  facts  of  this  case,  would  make  it  so. 

Even  if  appellees'  pl'eadlngs  had  been  de- 
fective, they  were  cured  by  the  subsequent 


pleadings  of  appellant,  which  made  certain 
that  which  it  is  contended  was  uncertain. 

For  these  reasons,  the  Judgment  of  the 
lower  court  is  affirmed. 


WALKLATB  v.  COMMONWEALTH. 

(Court  of  Appeals  of  Kentucky.    April  22, 

1909.) 

1.  LAKCEWT  (I  70*)— TRIAI/— IWSTBUCnONS. 

Though  an  indictment  chared  that  accused 
"with  force  and  arms"  stole  a  horse,  those  words 
should  have  been  omitted  from  the  InBtructions, 
for,  neither  force  nor  arms  being  made  an  ele- 
ment of  the  offense,  their  use  in  the  indictment 
was  unnecessary. 

[Ed.  Note. — For  other  cases,  see  Larceny,  Cent. 
Dig.  §  182 ;   Dec.  Dig.  {  70.*] 

2.  Larceny  (§  3*)— Facts  CowsTrrDTiWQ  Lab- 

CENY— "HOBSB  STEAUNG." 

Obtaining  possession  of  a  horse  nnder  the 
fraudulent  pretense  of  hiring  it,  without  intend- 
ing to  return  it,  and  with  the  felonious  intent 
to  convert  the  horse  and  deprive  the  owner  per- 
manently of  It,  is  "horse  stealing,"  without  a 
subsequent  sale  or  other  wrongful  disposition  of 
the  horse  by  accused ;  but  if  he  hired  the  horse 
in  good  faith,  with  the  intention  of  returning 
it,  and  was  prevented  from  doing  so  by  the  own- 
er's act  in  having  him  arrested,  he  is  not  guilty. 
[Ed.  Note.— For  other  cases,  see  Laremy, 
Cent.  Dig.  §|  3-10;    Dec  Dig.  |  3.»] 

8.  Cbiminai,  Law  (J  1173*)— Appeait-Harh- 
LESs  Errob— Failure  to  Instruct. 

On  a  trial  for  horse  stealing,  a  failure  to 
instruct^  on  the  phase  of  the  case  that  if  ac- 
cused hired  the  horse,  in  good  faith,  with  the 
intention  of  returning  it,  and  was  prevented 
from  doing  so  by  the  owner's  act  in  having  him 
arrested,  was  prejudicially  erroneous. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  $  3165;  Dec.  Dig.  {  1173.*] 

Appeal  from  Circuit  Court,  Jefferson  Coun- 
ty, Criminal  Branch. 

1^    "Not  to  be  officially  reported." 

"  Thomas  Walklate,  alias  Stewart,  was  con- 
victed of  horse  stealing,  and  he  appeals.  Re- 
versed and  remanded. 

Herman  Morris,  for  appellant  Jas.  Breath- 
itt Atty.  Gen.,  and  Tom.  B.  McGregor,  for 
the  Commonwealth. 

SETTLE,  C.  J.  This  appeal  presents  for 
review  the  Judgment  and -certain  rulings  of 
the  Jefferson  circuit  court  criminal  division, 
in  a  prosecution  instituted  by  indictment 
against  appellant  for  horse  stealing,  which 
resulted  In  a  verdict  from  the  Jury  finding 
him  guilty  and  fixing  his  punishment  at  con- 
finement In  the  penitentiary  for  two  years. 

According  to  the  evidence  appellant  hired 
of  Fowler,  a  liveryman,  in  the  city  of  Louis- 
ville, a  horse  and  buggy,  under  the  pretense 
that  It  was  his  purpose  to  drive  to  the  vil- 
lage of  Worthlngton,  in  Jefferson  county,  to 
visit  relatives,  and  that  be  would  return  the 
horse  and  buggy  to  the  owner  that  evening 
or  the  following  morning.  After  getting  pos- 
session of  the  horse  and  buggy,  he  did  not 
go  to  Worthlngton,  but  drove  to  New  Albany, 
Ind.,  and  there  attempted  to  sell  both  horse 
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and  buggy,  claiming  that  they  belonged  to 
him ;  bat  before  he  could  effect  a  sale  he  was 
arrested  under  the  charge  ot  horse  stealing, 
and  the  stolen  properly  returned  to  the  own- 
er. The  foregoing  facts  wexe  established 
by  the  testimony  of  several  witnesses  and  only 
contradicted  In  part  by  the  testimony  of  ap- 
pellant aIon&  Nevertheless,  the  latter  In- 
sists that  he  was  improperly  convicted,  and 
it  is  our  duty  to  determine  whether  there  is 
any  legal  ground  for  this  complaint 

Of  the  several  errors  assigned,  only  one  ap- 
pears to  as  to  be  worthy  of  consideration, 
and  that  Is  as  to  the  alleged  failure  of  the 
trial  court  to  properly  instruct  the  Jury.  The 
instractiona  given  were  proper,  except  that 
the  words  "with  force  and  arms"  contained  in 
instruction  No.  1  should  have  been  omitted. 
The  instruction  is  in  other  respects  properly 
predicated  upon  the  facts  furnished  by  the 
evidence  and  which  the  Jury  found  suffldent 
to  authorize  appellant's  conviction.  It  is  true 
the  indictment  under  which  appellant  was 
convicted  charged  that  he  "with  force  and 
arms  unlawfully  and  feloniously  did  take, 
steal,  and  lead  away  one  horse,  the  personal 
proi)crty  of  Wm.  Fowler,  with  the  felonious 
and  fraudulent  intent  then  and  there  to  con- 
vert same  to  his  own  use,  *  •  * " ;  but 
neither  force  nor  arms  is  made  an  ingredient 
of  the  crime  of  horse  stealing  I>y  the  statute. 
Therefore  their  use  in  the  indictment  was 
nnneceesary,  and  the  words  themselves  only 
snrplnsage. 

It  Is,  however,  patent  that  the  court  In  in- 
structing the  Jury  did  not  give  them  all  the 
law  of  the  case.  The  larceny  of  the  horse 
and  buggy  was  not  committed  in  the  usual 
way,  but  by  a  method  somewhat  peculiar,  viz., 
under  the  pretense  of  a  hiring  of  them.  So, 
as  held  in  Smith  v.  Commonwealth,  112  S. 
W.  615,  if  appellant  got  possession  of  the 
horse  under  the  false  and  fraudulent  pretense 
of  hiring  him,  without  Intending  to  return 
the  animal  to  the  owner,  and  with  the  feloni- 
ons  intent  to  convert  him  to  his  own  use  and 
deprive  the  owner  permanently  of  him,  this 
would  constitute  horse  stealing  in  the  mean- 
ing of  the  statute;  and  if  the  possession  of 
the  horse  was  obtained  by  appellant  as  we 
have  Indicated,  the  mere  removal  of  the  ani- 
mal by  him  from  the  owner's  custody  amount- 
ed to  a  conversion  of  the  horse  to  bis  (ap- 
pellant's) own  use,  without  proof  of  a  sub- 
sequent sale  or  other  wrongful  disposition 
of  him  by  appellant.  On  the  other  hand,  if 
appellant  hired  the  horse  in  good  faith  and 
with  the  intention  of  returning  him,  but  was 
prevented  from  doing  so  by  the  act  of  the 
owner  or  others  in  having  him  arrested,  he 
was  not  guilty  of  the  crime  charged.  Smith 
T.  Commonwealth  (Ky.)  112  S.  W.  615 ;  Rob- 
erson's  Grim.  Law,  §{  417,  418;  Alexander 
V.  Commonwealth  (Ky.)  20  S.  W.  254;  Martin 
V.  Commonwealth  (Ky.)  106  a  W.  863.  The 
failure  of  the  trial  court  to  give  an  instruc- 


tion embodying  the  law  on  the  aspect  of  the 
case  last  above  indicated  was  necessarily  very 
prejudicial  to  appellant,  and  will  compel  a 
reversal  of  the  Judgment  appealed  from.  The 
court  upon  a  retrial  should.  In  addition  to 
the  instructions  used  on  the  former  trial,  give 
the  following :  "If  the  Jury  believe  from  the 
evidence,  beyond  a  reasonable  doubt,  that 
the  defendant  obtained  possession  of  Fowler's 
horse  under  the  false  and  fraudulent  pre- 
tense, if  any  or  either,  of  hiring  him  to  drive 
to  Worthington,  but  without  intending  to  re- 
turn him,  and  with  the  felonious  intent  to 
convert  him  to  his  own  use  and  permanently 
deprive  the  owner  thereof,  they  should  find 
him  guilty  as  charged  in  the  indictment  and 
flx  his  punishment  as  directed  by  instruction 
No.  1;  but,  on  the  other  hand.  If  the  Jury 
believe  from  the  evidence  that  the  defend- 
ant hired  the  horse  in  good  faith  and  with 
the  intention  of  returning  him  to  the  owner, 
but  was  prevented  from  doing  so  by  his  (ap- 
pellant's) arrest,  they  should  find  him  not 
guilty." 

For  the  reasons  indicated  the  Judgment  is 
reversed,  and  cause  remanded  for  a  new  trial 
consistent  with  the  opinion. 


BIG  SANDY   4   C.   R.   CO.   v.   BLANKEN- 

SHIP. 

(Court  of  Appeals  of  Kentucky.    April  21, 

1909.) 

1.  CASBIXSS  (I  306*)— INJUBT  TO  Passekoers 

-jCompant*8  LiABiLrrY— Lessors. 

Whet«  defendant  leased  the  right  to  operate 
log  trains  over  a  portion  of  its  railroad  to  a 
lumber  company,  defendant  was  liable  for  in- 
juries to  a  passenger  resulting  from  a  collision 
between  its  passenger  train  and  a  Iok  train, 
owing  to  the  negligence  of  the  servants  of  the 
lumber  company  In  operating  the  log  train. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  S  1249;   Dec.  Dig.  (  806.*  1 

2.  Cabrxebs  (!  338*)— INJURT  to  Passenger— 
CoLLTSioN— Acts  ik  Emeboenot. 

Where  a  passenger,  seeing  a  collision  was 
imminent,  jumped,  from  the  moving  train  and 
was  injured,  she  could  recover,  though  she  might 
not  have  been  hurt  had  she  remained  in  the 
coach,  being  entitled  to  act  on  a  natural  impulse 
which  an  ordinarily  prudent  person  situated  and 
conditioned  as  she  was  would  reasonably  have 
been  expected  to  do. 

[Ed.  Note. — For  other  cases,  see  Carriers, 
Cent  Dig.  $  1352 ;   Dec.  Dig.  J  338.*] 

Appeal  from  Circuit  Court,  Pike  County. 

"Not  to  be  oflBclally  reported." 

Action  by  Harriett  Blankenshlp  against 
the  Big  Sandy  &  Cumberland  Railroad  Com- 
pany. Judgment  for  plaintiff,  and  defend- 
ant appeals.    Affirmed. 

Sheppard,  Ooodykoontz  &  Scherr  and  A. 
BX  Auxier,  for  appellant  P.  B.  Btratton,  W. 
A.  Dougherty,  and  Roscoe  Vanover,  for  ap- 
pellee. 

O'REAB,  J.  Appellant  is  the  owner  and 
operates   a  narrow-gauge  railroad   from   a 
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point  In  West  Virginia  throngh  a  section  of 
Pike  county,  Ky.,  and  Into  the  state  of  Vir- 
ginia. A  lumber  company  operates  a  branch 
road  connecting  with  appellant's  road  In 
Pike  county,  and  uses  In  that  connection  a 
part  of  appellant's  main  track.  Appellee 
was  a  passenger  on  one  If  appellant's  trains. 
A  log  train  of  the  lumber  company  came  up- 
on the  appellant's  track  at  a  time  when  ap- 
pellant's train  was  due  to  pass,  and  had  the 
right  of  way  over  the  track.  A  collision  re- 
sulted. In  the  shock  and  excitement,  appel- 
lee, believing  she  was  in  peril  of  being  kill- 
ed or  seriously  hurt  by  staying  In  the  coach 
In  which  she  was  riding,  jumped  off  the 
moylng  train,  and  was  injured.  This  suit 
was  brought  by  her  to  recover  damages  for 
the  Injury,  charging  the  operatives  of  ap- 
pellant's road  with  negligence  in  falling  to 
provide  and  keep  a  safe  track,  and  In  fail- 
ing to  learn  of  the  presence  of  the  other 
train.  The  verdict  of  the  Jury  was  for  ap- 
pellee. 

Appellant  asks  that  its  liability  be  con- 
fined to  Its  care  of  its  own  train,  and  that 
as  those  operating  the  log  train  were  clear- 
ly In  fault  in  causing  the  collision,  appellant 
ought  not  to  be  held  liable  therefor.  The 
log  road  was  using  appellant's  road  as  a 
lessee  or  licensee.  Appellant,  as  charter 
owner  and  operator  of  the  road,  could  not 
dispense  with  Its  public  duty  to  maintain  a 
safe,  clear  track  for  the  passage  of  its  pas- 
senger trains.  Hie  presence  of  the  other 
train  at  the  time  when  the  collision  occur- 
red was  a  preventable  obstruction  on  the 
track,  and  the  allowance  of  which  by  .ap- 
pellant was  negligence  as  to  the  latter's 
passengers  Injured  because  of  the  fact.  Ap- 
pellant could  not  abdicate  its  duty  to  the 
public  by  suffering  the  management  or  con- 
trol of  Its  tracks  to  pass  out  of  its  hands 
so  as  to  relieve  itself  from  liability  if  injury 
resulted  to  its  passengers  because  of  its 
cession  of  the  use  of  Its  tracks  to  another 
company.  Appellee  may  not  have  been  hurt 
had  she  remained  in  the  coach.  But,  being 
placed  suddenly  in  a  position  of  imminent 
peril,  she  had  the  right  to  act  upon  a  nat- 
ural impulse,  and  to  seek  safety  In  that 
course  which  an  ordinarily  prudent  person 
situated  and  conditioned  as  she  was  would 
reasonably  have  been  expected  to  do.  She 
was  not  required  to  exercise  a  correct  Judg- 
ment in  the  matter.  She  bad  not  the  time 
for  reflection,  nor  was  her  mind  enough 
composed  to  admit  of  it.  The  negligence  of 
her  carrier  had  put  her  in  such  apparent 
Jeopardy  as  to  produce  a  panic  in  her  mind, 
and  the  law  allows  her  without  being  held 
accountable  for  the  act  as  negligent  to  act 
upon  the  impulse  created  by  that  condition. 
So.  Cov.  &  Cine.  St  Ry.  Co.  v.  Ware,  84  Ky. 
269,  1  S.  W.  493.  The  Instruction  of  the 
court  fairly  embodied  the  foregoing  prin- 


ciples.   The  verdict  of  the  Jury  is  sustained 
by  the  evidence. 
Judgment  affirmed. 


BIO  SANDY  ft  C.  R.  CO.  v.  BLANKENSHIP. 

(Court  of  Appeals  of  Kentucky.    April  21, 

1900.) 

1.  GABBIKBS  (I  306*)  —  INJUBIBS  TO  Passew- 

OEBs— Accidents  to  Tbains— Colusioits — 

laABiLmr  of  Lessob. 

A  carrier  is  liable  to  a  passenger  for  in- 
juries sustained  throngh  the  negligence  of  the 
lessee  of  a  right  to  operate  log  trains  over  the 
toad,  thongh  the  collision  was  caused  by  the 
lessee's  negligence. 

[Eld.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  §  1249 ;  Dec.  Dig.  g  306.»] 

2.  Damaoes   (J   130*)— ExoESSivENEss— iKJtr- 

BIES. 

Where  plaintiff  suffered  a  miscarriage  as  the 
result  of  an  injur;^  dne  to  defendant's  actionable 
negligence,  a  verdict  awarding  her  $500  wsis  not 
excessive,  though  her  further  claim  that  she  had 
also  sustained  a  displacement  of  the  womb  was 
not  sustained  by  the  evidence. 

[E}d.  Note.— For  other  cases,  see  Damages, 
Cent  Dig.  f  366;  Dec  Dig.  1 130.*] 

3.  Dauaoes  (§  32*)  —  Pebsonax  In jubies  — 
Elements  of  Dauaoe  —  Loss  of  Unbobr 
Child. 

Where  a  carrier's  negligent  act  inflicted 
bodily  injury  on  plaintiff,  a  woman  enceinte, 
whereby  the  child  died  and  was  caused  to  be  pre- 
maturely bom,  plaintiff,  though  not  entitled  to 
damages  for  loss  of  the  child,  could  recover  for 
her  own  injury,  including  mental  and  physical 
suffering  endured  as  a  natural  and  proximate  re- 
sult of  the  injury  to  her  person ;  she  being  en- 
titled to  bear  her  child  in  nature's  way  and  time. 
[E3d.  Note.— For  other  cases,  see  Damages, 
Dec.  Dig.  S  32.*] 

Appeal  from  Circuit  Court,  Pike  County. 

"To  be  officially  reported." 

Action  by  Splcey  Blankenship  against  the 
Big  Sandy  ft  Cumberland  Railroad  Company. 
Judgment  for  plaintiff,  and  defendant  ap- 
peals.   ASirmed. 

Sheppard,  Goodykoontz  &  Scherr  and  A. 
E.  Auxter,  for  appellant  P.  B.  Stratton, 
W.  A.  Dougherty,  and  Roscoe  Vanover,  for 
appellee. 

O'REAR,  3.  Appellant  Is  a  common  car- 
rier, operating  a  railroad  extending  through 
Pike  county,  Ky.  Appellee  was  a  passenger 
on  a  train  on  appellant's  road,  and  claims  to 
have  sustained  Injuries  in  a  collision  between 
Its  train  and  a  log  train  being  operated  on  the 
same  road  by  a  lessee  or  licensee  of  appel- 
lant It  was  the  same  collision  under  con- 
sideration in  the  appeal  of  this  appellant 
against  Harriett  Blankenship  (this  day  decid- 
ed) 118  S.  W.  315.  It  was  there  held  that 
appellant  was  liable  for  the  negligence  of  the 
lessee  where  injury  was  thereby  inflicted  up- 
on appellant's  passenger.  The  additional 
questions  presented  In  this  case  are:  Did 
appellee  receive  the  injuries  for  which  she 
sues  as  the  result  of  that  collision,  and  did 
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the  trial  court  correctly  submit  to  the  Jury 
elements  of  her  Injury  for  wblcb  tlie  law 
allows  a  recovery? 

Appellee  claims  that  she  was  enceinte, 
being  about  four  months  advanced  with 
child;  that  in  the  collision  she  was  thrown 
upon  her  side  and  bruised  and  stunned,  so 
that  she  was  made  sick  and  caused  to  abort 
The  evidence  on  her  behalf  was  that  In  the 
collision  she  was  thrown  violently  upon  her 
side,  causing  her  great  pain,  following  the 
temporary  stunning ;  that  within  a  half  hour 
afterward  her  menstruation  reappeared,  and 
for  the  first  time  since  she  had  conceived, 
and  that  that  evening  she  bad  violent  pains 
in  ber  abdomen,  which  she  describes  as 
"bearing  down  pains" ;  that  tbese  pains  con- 
tinued intermittently  for  some  days,  and  she 
consulted  a  midwife  with  reference  to  them. 
Acting  upon  her  advice,  she  remained  as 
quiet  as  she  cojild,  hoping  that  the  trouble 
was  merely  threatened  and  would  pass;  but 
It  continued  for  a  week  or  so,  becoming 
worse,  when  she  was  delivered  of  a  child 
Btillbom.  She  claims,  also,  that  she  con- 
tinued to  suffer  from  the  effects  of  the  In- 
Jury  by  reason  of  a  displacement  of  her 
womb,  and  had  not  finally  recovered  from  the 
effects  at  the  time  of  the  trial.  It  may  be 
that  the  latter  claim  was  not  supported  by 
the  evidence,  and  was,  in  fact,  shown  not  to 
be  true.  But  what  view  the  Jury  took  of 
that  particular  feature  of  the  case  we  can- 
not tell,  nor  does  it  appear  to  be  material 
now,  as  there  was  clearly  enough  in  the  case 
to  sustain  the  very  modest  verdict  returned 
In  appellee's  behalf — $500. 

The  trial  court,  in  instructing  the  Jury, 
after  defining  care  and  negligence,  gave  this 
as  the  law  of  the  case:  "If  the  Jury  should 
believe  and  find  from  the  evidence  that, 
while  the  plaintiff  was  a  passenger  upon  de- 
fendant's train,  the  defendant  company,  by 
Its  agents  or  servants  in  control  of  said 
train,  knew,  or  by  the  exercise  of  ordinary 
care  could  have  known,  that  the  log  train 
of  the  Hurricane  Lumber  Company  was  up- 
on its  tracks,  and  ran  its  passenger  train  in- 
to and  collided  with  said  log  train,  and  that 
by  reason  of  said  collision  the  plaintiff  sus- 
tained any  injury  causing  plaintiff  to  mis- 
carry or  give  premature  birth  to  her  child,  or 
caused  plalntlCT  womb  trouble,  they  will  find 
for  the  plaintiff  such  sum  in  damages  as  they 
may  t>elleve  from  the  evidence  she  has  sus- 
tained, so  the  sum  so  found.  If  anything,  does 
not  exceed  $10,000,  and.  If  the  Jury  should 
not  so  believe  and  find,  they  will  find  for 
the  defendant  If  the  Jury  should  find  for 
the  plaintiff,  they  will  only  take  Into  con- 
sideration in  estimating  the  damages  the 
mental  and  physical  suffering.  If  any,  and  the 
permanent  reduction  In  plaintiff's  power  to 
earn  money,  If  any,  caused  by  said  Injuries." 
Appellant  Insists  that  "there  is  little  doubt 
that  the  Jury  awarded  this  verdict  against 
appellant  not  because  of  believing  her  health 


was  to  any  extent  impaired  by  reason  of  this 
miscarriage,  but  for  the  loss  of  the  child." 
Tunnldiffe  v.  Bay  Cities  Consolidated  R.  R. 
Co.,  102  Mich.  624,  61  N.  W.  11,  32  L.  a  A. 
142,  and  Hawkins  v.  Front  Street  Cable  R. 
Co.,  3  Wash.  592,  28  Pac.  1021,  16  L.  R.  A. 
808,  28  Am.  St  Rep.  72,  are  cited  as  holding 
that  a  recovery  by  the  mother  against  one 
negligently  causing  the  death  of  the  child 
in  her  womb  and  its  premature  birth  Is  not 
allowed.  The  question  decided  in  the  first- 
named  case  was  that  the  loss  of  the  society 
and  prospective  earnings  of  the  child  is  not 
a  proper  efemeut  of  damages  in  an  action  l>y 
a  married  woman  for  injuries  which  resulted 
in  a  miscarriage.  The  trial  court  in  that 
case  bad  charged  the  Jury  that  "if  the  plain- 
tiff had  lost  a  child  by  reason  of  the  liabil- 
ity of  the  defendant  In  -this  case,  you  may 
give  damages  for  it.  The  society,  enjoyment 
and  prospective  services  of  the  child  is  a 
recognized  element  in  that  regard,  and  you 
may  give  what  it  Is  reasonably  worth."  In 
commenting  upon  that  charge  the  Supreme 
Court  of  Michigan  wrote:  "This  charge  was 
dearly  erroneous.  There  was,  of  course,  no  . 
proof  in  the  case  as  to  the  prospective  earn- 
ings of  the  child,  even  if  the  mother  would 
be  the  proper  person  to  recover  for  such  a 
loss.  Nor  would  the  loss  of  the  child's  so- 
ciety be  a  proper  element  of  damages.  While 
the  Jury  is  allowed  to  consider  the  case  with 
all  its  facts,  and  to  take  into  account,  for 
the  purpose  of  compensation,  not  only  the 
physical  pain,  but  also  mental  suffering,  in 
determining  the  award  of  damages,  and 
while  of  necessity  this  Involves  to  some  ex- 
tent the  consideration  of  the  nature  of  the 
injury,  and  cannot  exclude  from  the  consid- 
eration of  the  Jury  the  fact  that  the  physical 
and  mental  suffering  of  the  mother  by  rea- 
son of  such  an  Injury  would  be  more  Intense 
than  in  the  case  of  the  ordinary  fracture  of 
a  limb,  yet  beyond  this  it  would  not  be  com- 
petent for  the  Jury  to  go,  and  to  attempt  to 
compensate  for  sorrow  and  grieving  of  the 
mother."  That  court  did  allow  a  recov- 
ery for  the  injury  done  the  plaintiff,  and 
Its  consequences  in  causing  her  to  abort  ber 
cblld.  Including  the  physical  and  mental  suf- 
fering she  endured  in  the  travail  which  was 
the  result  of  the  injury.  What  was  denied 
was  that  element  of  mental  distress  which 
is  characterized  as  sentimental,  and  which 
followed  after,  or  may  have  followed  after, 
the  physical  pain  caused  by  the  injury,  had 
subsided.  This  is  shown  by  the  quotation 
by  the  court  with  approval  of  this  exceri)t 
from  the  opinion  in  Bovee  v.  Danville,  53 
Vt  183:  "If  the  violence  done  her  person  re- 
sults in  the  miscarriage,  the  miscarriage  was 
the  legitimate  result  of  such  negligence. 
Any  physical  or  mental  suffering  attending 
the  miscarriage  Is  a  part  of  it,  and  a  proper 
subject  for  compensation.  But  the  rule  goes 
no  further.  Any  Injured  feelings  following 
the  miscarriage,  not  part  of  the  pain  natural- 
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ly  attending  It,  are  too  remote  to  be  consid- 
ered an  element  of  damage.  If  the  plaintiff 
lamented  tbe  loss  of  her  offspring,  such  grief 
iDToIves  too  mnch  an  element  of  sentiment 
to  be  left  to  the  conjecture  and  caprice  of  a 
jury.  If,  like  Rachel,  she  wept  for  her  chil- 
dren, and  would  not  be  comforted,  a  question 
of  continuing  damages  Is  presented,  too  deli- 
cate to  be  weighed  by  any  scales  the  law  has 
yet  Invented."  In  the  case  at  bar  the  In- 
struction of  the  trial  court  did  not  allow  a 
recovery  for  any  sentimental  suffering  not 
Involved  In,  and  attendant  upon,  the  physical 
pnin  endured  by  the  plaintiff  and  accom- 
panying the  injury,  end  the  miscarriage 
caused  by  it  While  It  may  be  true  that  no 
scales  have  yet  been  invented  by  the  law  for 
weighing  purely  sentimental  grief,  it  is  also 
true  that  none  are  known  to  the  law  which 
separates  mental  suffering  caused  by  phy- 
sical Injury  into  its  various  elements  and 
apimrtions  some  as  actionable  and  others 
as  nonactionable.  Distress  of  mind  caused 
by  and  accompanying  a  physical  injury  is  an 
element  of  damage  which  the  law  compen- 
sates. It  Is  no  more  true  that  all  minds  do 
not  suffer  alike  than  that  all  bodies  are  not 
etiunlly  susceptible  to  pain.  Wliile  physio- 
logically all  pain  may  be  said  to  be  mental 
as  tbe  law  uses  the  term,  It  Is  recognized 
that  jialn  Is  physical  when  a  nerve  is  im- 
pinged. But  there  is  always  some  mental 
pain.  The  latter  grows  out  of  the  former, 
is  produced  by  it,  and  is  tbe  former  extend- 
ed as  a  physiological  consequence.  It  would 
be  as  impossible  in  speculation  as  In  fact  to 
say  bow  much  of  the  mental  sufferihg  was 
the  co-operation  of  the  nerves  of  the  brain 
with  those  of  the  body,  and  how  much  was 
psychological.  Hence  the  law  attempts  no 
separation,  but  allows  a  recovery  for  all  the 
suffering,  both  bodily  and  mental,  which  is 
tbe  direct  result  of  and  accompanies  a  phy- 
sical injury.  If  the  injury  inflicted  Is  con- 
tinning  or  developes  in  stages,  as  from  a 
fracture  to  septiceemla,  and  thence  amputa- 
tion, it  is  deemed  one  Injury,  and  all  pain 
caused  by  and  accompanying  it  throughout 
its  several  stages  is  an  element  of  the  dam- 
ages which  may  be  recovered.  So  if  a  bod- 
ily injury  is  inflicted  upon  a  pregnant  wo- 
man, which  directly  or  in  natural  consequence 
results  In  a  miscarriage,  tbe  latter  event  Is 
deemed  a  part  of  the  original  injury. 

The  other  case  cited  and  relied  upon  by 
apiiellaut  (Hawkins  v.  Front  St  Cable  Go.) 
goes  further  than  we  understand  the  authori- 
ties to  Justify,  and  further  than  we  are  will- 
ing to  follow.  It  was  there  held  that  proof 
that  an  unborn  child  died  and  was  prema- 
turely delivered  because  of  negligent  injuries 
to  its  mother  is  not  sufficient  to  establish 
her  right  to  recover  substantial  damages  for 
the  injury.  Tbe  court  held  that  if  the  plain- 
tiff showed  "Impairment  of  health  and  suf- 
fering growing  out  of  the  death  and  prema- 
ture birth  of  her  child,  which  wotild  not 


have  attended  its  birth  at  the  nsual  time, 
either  alive  or  dead,  and  also  that  the  child's 
death  is  attributable  to  a  negligent  injury 
which  she  received,"  she  conld  recover  for 
her  suffering  and  impaired  health.  "But," 
tbe  court  added,  "she  must  Show  tbe  Injury 
by  appropriate  evidence,  and  the  mere  proof 
that  the  child  died,  and  was  prematurely 
delivered,  as  a  result  of  the  accident,  would 
not  be  sufficient  to  presume  substantial  dam- 
age therefrom."  The  reasoning  of  tbo  Wash- 
ington Supreme  Court  is  that  the  pregnant 
woman  must  in  time  have  delivered  the 
child,  and  that  as  the  pain  of  its  birth  was 
inevitable  that  It  was  prematurely  brought 
about  could  not  alone  be  actionable;  that, 
in  order  to  allow  the  woman  to  recover  for 
the  miscarriage  caused  her,  she  must  have 
suffered  pain,  or  111  health,  which  would  not 
have  followed  at  tbe  usual  time  of  the  birth 
of  the  child  dead  or  alive.  Whether  the 
pain  of  childbirth  is  greater  in  the  one  in- 
stance than  In  the  other  Is  not  shown. 
Whether  the  mother  would  have  suffered 
more  pain  at  a  subsequoit  time,  or  whether 
her  health  would  then  have  been  impaired, 
we  fail  to  see  how  It  could  have  been  shown. 
But  it  is  our  opinion  of  the  law  that  the 
woman  has  the  right  to  bear  her  child  in 
nature's  way  and  time.  When  by  negligent 
violence  to  her  person  she  is  caused  to  give 
it  premature  birth,  whether  it  be  dead  or 
alive,  or  whether  the  pain  attending  its  birth 
be  greater  or  less  than  at  the  ordinary  sea- 
son, she  is  damaged.  She  is  made  to  suffer 
physically  and  m«itally  at  a  time  when  she 
otherwise  would  not  have  to  suffer.  The 
great  function  of  her  sex  has  been  Interfered 
with.  We  all  know  that  nature  penalizes 
heavily  infractions  of  Its  laws  on  this  score. 
Such  an  event  cannot  be  unimportant  to  the 
woman  either  as  it  affects  her  body  or  ber 
mental  equilibrium.  If  one  enters  my  house 
tortlously  and  disturbs  my  peace,  the  law 
gives  compensation.  If  by  noises,  odors,  or 
unsightly  objects  he  tortlously  interferes  with 
my  free  enjoyment  of  my  premises,  he  is 
liable  to  me.  If  he  negligently  causes  my 
cow  to  abort  ber  calf,  be  is  liable  for  tbe  in> 
Jury  to  the  cow  and  the  loss  of  tbe  calf. 
1  Thompson  on  Negligence,  §  166.  If,  then, 
he  negligently  Injures  the  body  of  a  woman, 
disturbing  and  deranging  nature's  functions 
so  tbat  the  fetus  of  her  child  is  destroyed, 
and  she  caused  to  abort  it,  why  may  not  she 
have  legal  complaint  against  the  wrongdoer 
for  her  bodily  suffering,  and  her  mental  suf- 
ferlng  accompanying  and  growing  out  of  ItT 
If  In  the  collision  she  had  had  a  tooth  knock- 
ed out,  there  would  be  no  doubt  of  her  right 
of  action,  although  had  she  lived  she  would 
have  lost  the  tooth  in  every  probability; 
and  maybe  have  suffered  as  much  or  more 
pain  from  It  and  in  having  it  pulled  than  she 
experienced  in  having  it  knocked  out  by  tbe 
defendant's  negligence; 
We  hold  that  a  negllgokt  act,  Inflicting 
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bodily  Injnry  upon  the  plaintUt,  a  woman 
enceinte,  whereby  her  child  dlee  and  la  cana- 
ed  to  be  bom  prematurely,  gives  the  woman 
the  right  of  action  against  the  wrongdoer 
for  her  Injury,  Including  the  mental  and 
physical  suffering  endured  as  a  natural  and 
proximate  result  of  the  Injury  to  her  per- 
son. That  Is  as  far  as  the  Instructions  In 
this  case  allowed  t^e  jury  to  go,  and  Is  the 
only  feature  of  that  question  presented  for 
oar  review.  There  was  evidence  to  take  the 
case  to  the  jury  and  to  support  Its  finding. 
Judgment  affirmed. 


RISS6ERGBR  v.  CITY  OF  LOUISVILLE. 

(Conrt  of  Appeals  of  Kentucky.    April  22, 

1909.) 

1.  MinnoiPAi.  CoBFOBATiona  (i  978*)— Taxks 
— Enfokoemert— LnnTATion . 

Where  a  city's  right  to  enforce  its  Hen 
on  land  for  taxes  was  barred  nnder  Ky.  St.  | 
2K16  (Rnasell's  St  f  224)  because  not  broaght 
In  five  years,  a  mortgagee  of  the  land  could  rely 
on  the  statutory  bar  and  defeat  an  action  by  the 
dty. 

[Bd.  Note.— For  other  cases,  see  Municipal 
Corporations,  Dec.  Dig.  S  97a*] 

2.  HniflOIFAI.  GOBPOBATIONS  (I  978*)  —  Bn- 

roBCEifENT  OF  TAaas— Statutm— ''Salk"— 

"AUEWATION." 

A  mortgage  is  not  a  "sale"  or  "alienation," 
withtai  Ky.  St  f  4021  (Russell's  St  |  5913),  pro- 
vidiiw  that  the  lien  on  property  for  taxes  snail 
not  be  defeated  by  sale  or  alienation,  unless 
made  more  than  five  yean  before  the  suit  lo 
enforce  the  lien;  and  a  mortgagee,  acquiring  a 
mortgage  more  than  five  years  before  a  suit  by 
a  atjr  to  enforce  a  tax  lien  on  the  mortgaged 
property,  is  not  within  the  statute. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Dec.  Dig.  8  978.* 

For  other  deflnitions,  see  Words  and  Phrases, 
VOL  7,  pp.  6291-«306 ;  vol.  8,  p.  7708 ;  vol.  1, 
pp.  302-306;   vol.  8,  p.  7371.] 

Appeal  from  Circuit  Court,  Jefferson  Coun- 
ty, Chancery  Branch,  First  Division. 

"Not  to  be  oiBdally  repotted." 

Consolidated  actions  by  Phillip  Rlssberger 
and  by  the  City  of  Lonlsvllle  to  enforce  liens 
on  real  estate  of  which  Ell  H.  Brown,  8r., 
had  a  life  estate.  From  a  judgment  in  favor 
of  the  City  of  LonlavUle,  PhllUp  Rlssberger 
appeals.    Affirmed. 

R.  T.  Colston,  for  appellant  Jos.  S.  Law- 
ton,  for  appellee. 

BARKER,  J.  TtiB  Is  the  second  appear- 
ance of  this  case  in  this  court  The  opinion 
upon  the  former  appeal  is  to  be  found  in  120 
Ky.  142,  85  S.  W.  781.  The  facts  out  of 
which  the  litigation  grew  are  so  fully  stated 
in  the  first  opinion  that  It  is  only  necessary 
now  to  refer  to  it  The  judgment  was  re- 
versed because  the  chancellor  allowed  a  lien 
to  the  city  on  the  proceeds  of  the  sale  of  the 
fee-simple  title  of  the  lot  Involved  In  the  liti- 
gation:  we  holding  that  the  life  estate  of 
Ell  H.  Brown,  Sr.,  was  bound  for  the  taxes, 
and  that  the  dty  was  limited  to  the  value  of 


his  life  estate  for  payment  of  the  taxes  due 
It.  Upon  the  return  of  the  case  the  appel- 
lant, PhllUp  Rlssberger,  offered  to  file  an 
amended  petition  pleading  the  statute  of  11ml- 
tatlons  as  against  the  claim  of  the  city.  The 
motion  to  file  the  amendment  was  overruled 
by  the  chancellor,  and  the  merit  of  this  rul> 
Ing  is  the  only  question  arising  on  this  ap- 
peal. 

Rlssberger  and  the  city  of  Louisville  both 
had  liens  on  the  same  property.  The  city 
had  brought  suit  against  the  owners  of  the 
property,  without  making  Rlssberger  a  party 
defendant,  or  in  any  way  noticing  his  claim. 
Rlssberger  had  brought  suit  against  the  own- 
ers of  the  same  property  without  making 
the  dty  a  party,  or  in  any  way  noticing  its 
lien.  Subsequently  the  chancellor  consolidat- 
ed the  cases.  The  correctness  of  the  ruling  of 
the  chancellor  in  refusing  to  allow  Rlssberger 
to  plead  the  statute  of  limitations  depends  up- 
on the  question  as  to  whether  or  not  the  plea 
would  be  valid  if  made.  Section  2515  of  the 
Kentucky  Statutes  (RusseU's  St.  8  224),  bars 
the  city's  claim  to  enforce  its  lien  for  taxes 
for  which  it  had  a  right  of  action  more  than 
five  years  next  before  the  institution  of  its 
suit,  and  undoubtedly,  under  this  section,  if 
the  city's  claim  had  been  due  for  more  than  five 
years  before  the  action  was  instituted,  Rlss- 
berger could  rely  upon  the  statute  In  bar  of 
the  right  of  the  city  to  enforce  its  lien  as 
against  him;  but  the  city  instituted  its  ac- 
tion for  the  taxes  against  the  owners  of  the 
property  within  five  years  next  after  its 
cause  of  action  accrued,  and  therefore  its 
right  to  enforce  Its  Hen  under  section  2515 
cannot  avail  Rlssberger.  This,  as  we  under- 
stand it,  be  practically  admits,  and  relies  up- 
on section  4021  of  the  Kentucky  Statutes 
(Russell's  St  I  5913),  instead  of  2515.  The 
former  section  is  as  follows:  "The  common- 
wealth, and  each  county,  incorporated  dty, 
town  or  taxing  district,  shall  have  a  lien  on 
the  property  assessed  for  the  taxes  due  them 
respectively,  which  shall  not  be  defeated  by 
gift,  devise,  sale  or  alienation,  or  any  means 
whatever,  unless  the  gift,  devise,  sale  or 
alienation  shall  have  been  made  for  more 
than  five  years  before  the  Institution  of  pro- 
ceedings to  enforce  the  Hen,  and  nothing 
shall  be  exempt  from  levy  and  sale  for  taxes 
and  cost  incident  to  the  sale.  When  any 
lands  or  Improvements  shall  not  be  assessed 
in  any  one  year,  it  may  be  assessed  retro- 
spectively, in  the  manner  provided  by  law, 
for  that  year,  at  any  time  not  later  than  five 
years  thereafter ;  but  the  lien  thereby  accru- 
ing shall  not  prejudice  the  rights  of  purchas- 
ers acquired  in  the  meantime." 

Rlssberger  insists  that  under  this  statute 
the  city  Is  barred  from  claiming  as  against 
him,  because,  he  says,  the  mortgage  to  him 
was  an  alienation  of  the  property  within  the 
meaning  of  the  foregoing  statute,  and  that 
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this  alienation  took  place  more  tban  five 
years  next  before  the  institution  of  the  city's 
action.  If  the  mortgage  was  a  sale  or  an 
alienation,  undoubtedly  be  would  be  correct 
In  his  conclusion;  but  a  mortgage  Is  neither 
a  sale  nor  an  alienation  of  the  property,  the 
title  remains  in  the  mortgagor,  and  the  mort- 
gagee only  has  a  Hen  which  he  can  enforce 
as  any  other  lien.  At  common  law  a  mort- 
gage was  a  sale  of  the  property,  with  the 
right  of  redemption  within  a  named  time, 
and  if  the  redemption  did  not  take  place 
within  the  time  fixed  in  the  Instrument  the 
mortgagor  lost  his  property  absolutely.  Equi- 
ty relieved  the  hardship  of  this  rule  by  al- 
lowing the  mortgagor  to  redeem  after  the 
time  named  In  the  Instrument ;  and  therefore 
It  was  necessary,  in  order  for  the  mortgagee 
to  enforce  his  rights  under  the  deed,  for  him 
to  foreclose  In  chancery.  But,  now,  as  said 
before,  the  mortgagee  only  has  a  Hen  for  his 
debt,  and  a  deed  of  mortgage  has  long  since 
ceased  to  be  a  conveyance  of  title.  Douglass 
V.  Cllne.  12  Bush,  608;  WooUey  v.  Holt,  14 
Bush,  788;  Board  of  Council  v.  F.  T.  &  S.  V. 
Co.,  Ill  Ky.  676,  64  S.  W.  470;  Mercantile 
Trust  Co.  V.  Southern  Park  Residence  Co., 
94  Ky.  276,  22  S.  W.  314;  Clore  v.  Lambert, 
78  Ky.  228 ;  Parks  v.  Parks,  9  Ky.  I^aw  Rep. 
347 ;  Gulll's  Adm'rs  v.  Corinth  Deposit  Bank 
(Ky.)  68  S.  W.  870.  It  follows  that  the  plea 
of  the  statute  of  limitations,  contained  in 
section  4021,  would  not  have  availed  appel- 
lant, even  If  the  chancellor  had  allowed  his 
pleading  to  be  filed,  and  therefore  hu^  motion 
to  file  It  was  correctly  overruled. 
Judgment  affirmed. 


TOWN  OF  BEAVER  DAM  v.  STEVENS. 

(Court  of  Appeals  of  Kentucky.     April  20, 
1909.) 

Courts  (8  223*)  —  Decisions  Reviewable  — 

Amount  in  Contbovebst. 

The  Court  of  Appeals  is  without  jurisdic- 
tion of  an  appeal  in  an  action  by  a  town  mar^ 
shal  to  reoover  the  allejred  salary  of  his  office, 
where  the  amount  involved  is  but  $126,  though 
an  affirmance  of  the  decision  in  the  lower  court 
for  the  marshal  would  entitle  him  to  such  sal- 
ary for  his  full  term  of  office,  which  is  more 
than  the  jurisdictional  amount. 

[Ed.  Kote.— For  other  cases,  see  Courts,  Dec. 
Dig.  f  223.'] 

Appeal  from  Circuit  Court,  Ohio  County. 

"Not  to  be  offlclolly  reported." 

Action  by  J.  P.  Stevens  ajralnst  the  Town 
of  Beaver  Dam.  Judgment  for  plaintiff,  and 
defendant  appeals.     Ai)p(>al  dismissed. 

Glenn  &  Simmerman,  for  appellant.  J.  P. 
Sandefur  and  Ben  D.  Rlngo,  for  appellee. 

CARROLL,  J.  The  appellee,  who  in  1908 
and  for  some  years  prior  thereto  was  the 
town  marshal  of  Beaver  Dam,  brought  this 
suit  agalust  the  town  to  recover  the  salary 
of  $42  i)er  month  alleged  to  be  due  for  the 


months  of  January,  February,  and  March, 
1908,  claiming  that  his  salary  was  fixed  by 
the  board  of  trustees  b€$fore  be  was  elected  to 
the  office.  The  trustees,  insisting  that  bla 
salary  had  never  been  fixed,  proceeded  in 
January,  1908,  to  enact  an  ordinance  allow- 
ing him  the  fees  of  the  office,  with  no  salary. 

The  issue  of  fact  in  the  case  was  whether 
or  not  an  ordinance  had  been  adopted,  pre- 
vious to  the  election  of  Stevens,  fixing  his  sal- 
ary at  $42  per  month.  If,  as  asserted  by 
Stevens,  this  ordinance  was  enacted,  the  trus- 
tees had  no  power  to  change  or  reduce  the 
salary  -during  his  term  of  office.  On  the  oth- 
er hand,  if  the  salary  was  not  fixed  at  the 
time  or  before  he  was  elected  to  office,  the 
board ^had  the  right  to  fix  it  after  his  election 
in  any  sum  they  deemed  proper.  It  is  not, 
however,  necessary  to  pursue  further  the  in- 
quiry concerning  this  issue  of  fact  raised  by 
the  pleadings  and  evidence,  because  in  our 
opinion  we  have  no  jurisdiction  of  the  sub- 
ject-matter in  controversy.  The  action  was 
brought  to  recover  $128,  and  the  judgment 
appealed  from  awarded  this  sum  to  Stevens, 
so  that  the  matter  in  controversy  la  only 
$126. 

It  is  argued,  however,  by  counsel  for  ap- 
pellant, that,  although  there  is  only  involved 
in  this  particular  suit  $126,  yet  the  final  de- 
termination of  it  fixes  the  salary  that  the  ap- 
pellee will  be  entitled  to  during  his  term  of 
office.  In  other  words,  the  argument  is  that, 
as  the  circuit  court  held  that  the  salary  ot 
Stevens  was  fixed  at  $42  a  month  before  he 
was  elected  to  office,  if  this  ruling  stands  be 
will  be  entitled  to  recover  from  the  town  this 
sum  for  each  month  during  his  term  that  he 
discharges  the  duties  of  his  office;  and,  as 
he  has  21  mouths  to  serve  after  March,  1908, 
there  is  really  Involved  in  the  controversy 
the  amount  he  shall  receive  per  month  for 
this  time.  It  may  be  true,  as  argued  by 
counsel,  that  if  the  board  of  trustees  falls 
to  pay  Stevens  his  salary  for  the  months 
succeeding  March,  1908,  he  will  again  sue 
them,  and  the  circuit  judge  may  again  decide 
the  case  as  he  did  this  one,  and  hold  the 
town  liable  for  the  salary  of  appellee  at  the 
rate  of  $42  per  month.  But  we  are  unable 
to  perceive  how  this  circumstance  can  be  con- 
strued to  give  this  court  jurisdiction  of  the 
pending  appeal.  The  amount  sought  to  be 
recovered,  and  for  which  the  judgment  was 
rendered,  is  the  amount  that  determines  the 
jurisdiction  of  this  court  What  the  result 
of  future  trials  may  be,  or  what  effect  the  de- 
cision of  the  lower  court  in  this  case  may 
have  on  other  cases,  cannot,  in  our  opinion, 
invest  us  with  jurisdiction  of  an  appeal  in 
which  the  amount  in  controversy  is  less  than 
the  sum  necessary  to  give  this  court  jurisdic- 
tion. 

Wherefore  the  motion  to  dismiss  the  appeal 
must  be  sustained,  and  it  is  so  ordered. 
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RILST  ▼.  ROACH  et  al. 

(Court  of  Appeals  of  Kentucky.     April  27, 
1009.) 

ADVEB8E  PoBsxaaioir   (|  51*)— CowriNurpr— 

Leoai.  Pbocisdihob. 

The  defense  of  adverse  possession  is  not 
made  out,  where  the  evidence  shows  that  de- 
fendanu.'  possession  was  temporarily  interrupted 
within  the  statutory  period  by  the  execution  of 
a  writ  of  possession  against  them  and  the  plain- 
tiffs placed  in  possession,  though  defendants 
later  regained  and  continued  to  hold  possession. 

[EM.  Note.— For  other  cases,  see  Adverse  Pos- 
session, Cent  Dig.  H  238,  239;  Dec.  Dig.  { 
51.*] 

Appeal  from  Circuit  Court,  Mercer  County. 

"Not  to  be  oflBclally  reported." 

Action  to  recover  land  by  M.  L.  Roach  and 
others  against  William  Riley.  From  a  Judg- 
ment for  plaintiffs,  defendant  appeals.  Af- 
firmed. 

li^  W.  McKee  and  E.  H.  Galther,  for  appel- 
lant. B.  F.  Roach  and  J.  T.  Wilson,  for  ap- 
pellees. 

NTJNN,  J.  It  appears  that  W.  H.  Roach  and 
Phillip  Kennedy  held  a  claim  against  one  Peter 
Jordan  for  about  $00,  for  the  recovery  of 
which  they  instituted  suit  against  him  in  the 
year  1871.  They  obtained  judgment  in  the 
same  year,  and  caused  an  execution  to  be  is- 
sued thereon,  which  was  levied  by  the  sher- 
iff upon  the  tract  of  land  that  Jordan  resided 
upon.  After  allotting  Jordan  a  homestead, 
there  were  left  24  acres  of  land,  which  were 
sold  under  the  execution  at  the  price  of  $75. 
In  1872  another  execution  was  Issued  to  col- 
lect tliat  part  of  the  Judgment  unpaid,  and 
lerled  upon  the  equity  of  redemption  of  Jor- 
dan, which  was  sold  for  $37,  the  balance  of  the 
Judgment,  and  Roach  and  Kennedy  became  the 
purchasers.  In  1875  the  sheriff  made  and 
executed  to  them  a  deed  for  the  24  acres  of 
land.  In  1876  they  instituted  suit  against 
Jordan  in  ejectment  to  recover  the  land  from 
him.  In  which  action  Judgment  was  rendered 
in  tbelr  favor  by  default,  and  a  writ  of  pos- 
session was  awarded  them.  Peter  Jordan 
died  in  18SC,  and  an  action  was  brought  by 
bis  administrator  to  settle  his  estate.  The 
action  of  Roach  and  Kennedy  having  remain- 
ed on  the  docket  to  that  time,  they  consolidat- 
ed It  with  the  action  of  the  administrator. 
In  1889  a  motion  was  made  to  revive  the  ac- 
tion of  Roach  and  Kennedy  against  the  real 
representatives  of  Jordan ;  but  the  court 
overruled  the  motion,  deciding  that  It  was 
nnnecessary.  In  1890  the  writ  of  possession 
awarded  them  was  placed  In  the  hands  of  the 
sheriff,  who  executed  it  and  made  return,  In 
substance,  as  follows:  Executed  by  talcing 
possession  of  the  land  described  and  placing 
Phillip  Kennedy  In  possession  thereof,  as 
agent  for  the  plaintiffs. 

The  representatives  of  Peter  Jordan  having 
regained  possession,  this  action  was  brought 
by  appellees,  the  heirs  of  Roach  and  Kennedy, 


to  recover  the  land.  It  was  not  shown  how 
Peter  Jordan  became  the  owner  of  this  24 
acres  of  land,  unless  he  obtained  title  by  the 
actual  adverse  possession  of  it  The  proof 
shows  that  Ann  Jordan  held  the  legal  title  to 
her  death,  but  the  date  of  her  death  does  not 
appear  positively.  The  proof  tends  strongly 
to  show  that  she  died  more  than  15  years  be- 
fore the  death  of  Peter  Jordan,  and  that  he 
held  the  actual  adverse  possession  of  the  land 
from  that  date  to  his  death.  The  tract  of 
land  to  which  Peter  Jordan  had  a  paper  title 
was  sold  by  an  order  of  court  In  the  suit 
referred  to,  and  his  widow  became  the  pur- 
chaser at  the  sale,  but  afterwards  transfer- 
red her  bid  to  one  of  her  sons,  and  he  receiv- 
ed the  title  from  the  commissioner  of  the 
court.  In  1892  jOTdan  conveyed  the  land, 
together  with  the  24  acres,  to  one  D.  L.  Cald- 
well, who  took  possession  of  it,  and  owned 
it  until  the  year  1005,  when  he  sold  and  con- 
veyed It  to  appellant.  Both  parties  to  the 
action  claim  title  by  actual  adverse  posses- 
sion for  more  than  15  years. 

There  can  be  no  question,  under  the  proof, 
that  Peter  Jordan  had  the  actual  adverse 
possession  of  the  land  in  dispute  to  the  time 
of  his  death  for  a  long;er  period  than  15  years, 
or  for  a  sufficient  length  of  time  for  It  to 
ripen  into  a  good  title  in  him.  This  question 
was  submitted  to  the  Jury,  and  It  found  for 
appellees.  The  testimony  showed  that  ap- 
pellant and  his  vendors  also  held  the  land  and 
were  In  the  actual  adverse  possession  there- 
of for  over  15  years  next  before  the  Institu- 
tion of  this  action,  but  for  the  fact  of  the 
break  In  his  title'  by  the  execution  of  the 
writ  of  possession  by  ousting  those  in  the 
possession  and  placing  It  In  possession  of 
Kennedy.  This  occurred  within  15  years  be- 
fore the  Institution  of  this  action.  Under 
the  facts  stated,  and  with  reference  to  which 
there  Is  biit  little  dispute,  we  are  of  the  opin- 
ion that  appellees  obtained  a  good  title  to  the 
24  acres  of  land,  and  their  right  thereto  has 
not  been  lost  by  reason  of  the  statutes  of 
limitations  Interposed  by  appellants. 

For  these  reasons,  the  Judgment  of  the 
lower  court  Is  affirmed. 

LOUGHRIDGB  et  al.  v.  BALL  et  al. 

(Court  of  Appeals  of  Kentucky.    April  21, 
1909.) 

1.  Appeai,  and  Bbbob  a  1097*)  —  Law  of 
Cask. 

The  decision  on  appeal  is  the  law  of  the 
case  on  a  subsequent  appeal. 

[Bd.  Note. — For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  {§  4358-4308;  Dec.  Dig.  S 
1087.»] 

2.  Pbiwoipal  Awn  Agent  (g  24*)— Poweb  of 

ATTOBKET— BXKCtTTION  —  EVIDERCX  —   PBE- 

scmptions^-Qdestion  fob  Jubt. 

On  the  issue  as  to  whether  B.  executed  a 
power  of  attorney  to  D..  evidence  that  D.  made 
deeds  under  the  power ;  that  B.  had  not  claimed 
any  of  the  land  so  conveyed ;  that  he  had  him- 
self conveyed  other  lands  b.v  deeds  made  in  the 
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county;  that,  aeeoiding  to  the  record  of  a 
county  court,  he  had  revoked  the  power— was 
sufficient  to  raise  a  presumption  of  fact,  after 
the  lapse  of  60  years,  that  B.  executed  the  pow- 
er, and  the  question  was  for  the  jury. 

JEd.  Note.— For  other  cases,  see  Principal  and 
Agent,  Dec.  Dig.  {  21.*] 

3.  Estoppel  (|  32*)— Bt  Deed. 

Where  deeds  establishing  a  dividing  line 
were  exchanged  between  adjoining  owners  in 
order  to  settle  litigation,  the  acceptance  by  one 
of  the  parties  of  the  deed  to  him  was  not  a 
waiver  of  such  title  as  he  already  had  to  the 
land  on  his  side  of  the  agreed  line  though  It 
was  covered  by  the  deed,  and  his  grantees  were 
not  estopped  to  say  that  the  other  party  did 
not  own  the  land. 

[Ed.  Note.— For  other  cases,  see  Estoppel, 
Dec.  Dig.  S  32.*] 

4.  Deeds  (8  97*)— Cowstbuctiow. 

Where,  in  the  caption  of  a  deed,  T.  and  his 
wife  were  named  as  parties  of  the  second  part, 
but  in  the  granting  clause  only  T.  was  named, 
there'  was  a  conveyance  to  T.  alone. 

[Bd.  Note.— For  other  cases,  see  Deeds,  CenL 
Dig.  §434;   Dec.  Dig.  I  97.*] 

5.  BoimDABIES  (§  40*)— QnE8T10HS  FOB  JUBT. 

Where  land  m  controversy  was  just  in  the 
comer  of  a  certain  patent  if  run  out  as  claimed 
by  plaintifFs,  but,  if  as  located  by  another  sur- 
veyor, the  patent  would  include  but  a  small  part 
of  the  land  involved,  whether  the  patent  in- 
cluded the  land  or  a  part  of  it  was  for  the  jury ; 
bow  the  patent  should  be  located  depending  on 
the  variation  to  be  given  the  courses  in  the 
patent,  the  location  of  the  objects  called  for,  and 
the  marks  found  on  the  ground. 

[Ed.  Note. — For  other  cases,  see  Boundaries, 
Cent.  Dig.  iS  196-204 ;  Dec.  Dig.  {  40.*] 

6.  Tbial  (I  256*)— Instbuctions— Requests. 

Wliere  an  instruction  given  is  correct  as  far 
as  it  goes,  a  party  failing  to  request  other  in- 
structions cannot  complain  that  none  were  given, 
[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  II  628-641 ;   Dec.  Dig.  {  256.*1 

Appeal  from  Circnlt  Court,  Harlan  County. 

"Not  to  be  oflSclally  reported." 

Action  by  W.  J.  Loughridge  and  others 
against  Leonard  Ball  and  others.  Judgment 
for  defendants,  and  plalntlfTs  appeal.  Af- 
firmed. 

J.  O.  &  J.  S.  Forester,  for  appellants.  W. 
F.  Hall  and  Greene,  Van  Winkle  &  School- 
field,  for  appellees. 


HOBSON,  J.  The  facts  In  this  controTersy 
were  stated  In  the  opinion  on  the  former  ap- 
peal. See  Ball  v.  Loughridge,  100  S.  W,  275. 
On  the  return  of  the  case  to  the  circuit  court 
it  was  tried  again.  The  Jury  found  a  verdict 
for  the  defendants,  and  the  court  entered 
judgment  on  the  verdict  in  their  favor  for 
the  100  acres  of  land  in  controversy.  The 
plaintiffs  appeal. 

The  opinion  delivered  on  the  former  ap- 
peal is  the  law  of  the  case,  and  only  those 
matters  need  be  noticed  which  were  not  de- 
termined on  the  former  appeal.  The  plain- 
tiffs showed  title  to  one-half  of  the  patent  to 
Hamblin  and  Ledford  for  6,600  acres  in- 
dependently of  the  power  of  attorney  from 
Boyd  Dickinson  to  John  Dickinson ;  and  the 


court  submitted  to  the  Jury  the  question 
whether  Boyd  Dickinson  had  executed  to 
John  Dickinson  the  power  of  attorney  in 
question.  It  is  Insisted  for  the  appellants 
that  he  should  hare  Instructed  the  Jury  that, 
under  the  evidence,  Boyd  Dickinson  had,  in 
fact,  executed  the  power  of  attorney.  The 
plaintiffs  showed  that  Jolm  Dickinson  bad 
made  a  number  of  deeds  under  this  power  of 
attorney;  tliat  Boyd  Dickinson  had  not 
claimed  any  of  the  land  so  conveyed;  that 
he  had  himself  conveyed  away  other  lands  by 
deeds  made  in  the  county.  They  also  Intro- 
duced a  record  of  a  county  court  in  Virginia, 
showing  that  Boyd  Dickinson  in  1858  revok- 
ed the  power  of  attorney  to  John  Dickinson. 
Waiving  the  question  whether  the  Virginia 
record  of  the  revocation  of  the  power  of 
attorney  was  so  certified  as  to  be  admissible 
in  Kentucky,  we  are  of  opinion  that  the 
facts  shown  were  sufficient  to  raise  a  pre- 
sumption of  fact,  after  the  lapse  of  50  years, 
that  Boyd  Dickinson  had  executed  the  power 
of  attorney;  but  it  was  a  presumption  of 
fact  and  not  of  law,  and  was  properly  sub- 
mitted to  the  jury.  It  Is  true  that  William 
Turner,  under  hia  deed,  had  taken  posses- 
sion of  the  land.  The  fact  that  he  had  re- 
mained in  possession  a  long  time  undisturb- 
ed, when  taken  in  connection  with  the  other 
facts,  made  out  a  case  from  which  the  Jury 
might  well  have  found  that  the  power  of  at- 
torney was  executed.  But,  after  all,  there 
was  no  presumption  of  law  in  favor  of  its 
execution  that  would  warrant  the  circuit 
Judge  in  taking  the  question  away  from  the 
jury.  Aside  from  this,  the  Jury  found  for 
the  defendants  as  to  all  the  land,  wlilcb 
shows  that  their  finding  was  not  based  upon 
the  Idea  that  the  power  of  attorney  had  not 
been  delivered;  for -the  nondelivery  of  the 
power  of  attorney  would  only  have  defeated 
the  action  as  to  one-half  of  the  land. 

It  Is  also  insisted  for  appellants  that  both 
parties  claim  under  William  Turner,  Sr.,  and 
that,  as  they  both  claim  under  William  Tur- 
ner, Sr.,  the  court  should  have  Instructed  the 
jury  that  it  was  unnecessary  for  the  plain- 
tiffs to  show  title  further  back  than  William 
Turner,  Sr.  The  deeds  ttiat  were  made  be- 
tween William  Turner,  Sr.,  and  William 
Turner,  Jr.,  were  made  to  settle  a  litigation. 
In  making  that  settlement  William  Turner, 
Jr.,  secured  peace.  But,  by  accepting  the 
deed  from  William  Turner,  Sr.,  he  did  not 
waive  such  title  as  he  already  had  to  the 
land  on  his  side  of  the  agreed  line,  and,  if 
sued  for  it,  he  might  still  stand  on  that  title. 
The  defendants,  as  purchasers  from  him, 
had  all  his  rights,  and  were  not  estopped  to 
say  that  William  Turner,  Sr.,  did  not  own 
the  land  In  controversy.  William  Turner, 
Jr.,  made  a  deed  for  the  land  in  controversy 
to  Chad  B.  Turner.  Chad  B.  Turner  was 
a  son  of  William  Turner,  Sr.  The  deed  was 
dated  in  the  year  1874,  and  was  acknowledg- 


*For  atber  easas  see  same  topic  and  section  NUMBER  In  Dee.  A  Am.  Digs.  U07  to  daU,  ft  Rsportar  Induas 
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ed  then,  but  was  recorded  in  1887.  William 
Turner,  Sr.,  died  about  tbe  year  1880,  and, 
after  his  death,  the  land  embraced  in  the 
Hamblin  and  Ledford  patent  was  sold  in  a 
suit  to  settle  his  estate ;  Chad  B.  Turner,  as 
one  of  Ills  heirs,  being  a  party  to  the  action, 
nte  land  was  bought  by  the  plaintiffs,  and 
was  conveyed  to  them  by  a  commissioner's 
deed.  It  Is  insisted  that,  as  Chad  B.  Turner 
was  a  party  to  the  action,  all  title  which  he 
bad  to  the  land  passed  to  tbe  purchasers, 
whether  he  derived  the  title  from  his  father, 
William  Turner,  Sr.,  or  from  William  Tur- 
ner, Jr.    The  court  so  instructed  the  jury. 

It  is  insisted  for  appellees  that  there  was 
no  evidence  when  the  deed  from  William 
Turner,  Jr.,  to  Chad  B.  Turner  was  deliv- 
ered, and  that  there  was  no  proof  of  any 
acts  on  the  part  of  either  from  which  a 
delivery  might  be  presumed  previous  to  the 
time  that  the  deed  was  recorded  in  1887. 
The  deed  was  made  in  consideration  of  love 
and  affection.  In  the  caption  Chad  B.  Turn- 
er, and  his  wife,  Mary  Jane  Turner,  are 
named,  as  the  parties  of  tbe  second  part; 
but  in  the  granting  clause  only  Chad  B. 
Turner  is  named,  and  there  is  no  habendum. 
It  would  seem  that  the  wife,  Mary  Jane 
Turner,  was  the  daughter  of  William  Turner, 
Jr.  She  was  for  this  reason  perhaps  named 
In  tbe  caption.  However,  as  her  name  oc- 
curs only  in  the  caption,  this  must  be  held 
a  conveyance  to  Chad  B.  Turner  alone.  13 
Cye  623. 

It  is  insisted  that  it  is  not  uncommon  in 
eases  of  this  sort  for  the  father  or  father- 
in-law  to  keep  possession  of  a  deed  which 
he  makes  long  after  it  is  signed  and  ac- 
knowledged by  him.  In  the  absence  of  any 
evidence  on  tbe  subject,  It  Is  said  the  deed 
may  be  presumed  to  have  been  delivered 
when  it  was  recorded.  Deeds  are  often 
drawn  long  before  they  are  delivered;  and, 
while  delivery  may  be  presumed  from  tbe 
record  of  the  deed,  it  is  urged  that  there  Is 
no  fact  In  this  case  except  the  mere  date 
of  the  deed  to  show  that  it  was  delivered 
before.  See  13  Cyc.  5C5,  567.  Estoppels  are 
not  favored,  and  some  weight  must  be  giv- 
en the  fact  that  Chad  B.  Turner  after  this 
sold  the  land  for  value  and  that  those  claim- 
ing under  him  entered  on  it  and  held  it  so 
long  without  question.  However,  it  is  un- 
necessary for  us  to  decide  the  question,-  for 
the  circuit  court  adopted  appellants'  view 
of  it 

He,  In  substance,  instructed  the  jury  as 
follows: 

(1)  If  tbe  land  was  embraced  within  the 
bounds  of  the  patent  to  Hamblin  and  Led- 
ford  and  Boyd  Dickinson  executed  the  pow- 
er of  attorney  to  John  Dickinson,  they 
should  find  for  tbe  plaintiffs  all  the  land  in 
controversy,  unless  the  defendants  and  those 
under  whom  they  claim  had  the  land  in  ac- 
tual adverse  possession  for  15  years  continu- 
ously before  the  bringing  of  tbe  action. 

(^  If  Boyd  Dickinson  did  not  execute  the 


power  of  attorney  they  should  still  find  for 
the  plaintiffs  as  to  one-half  of  tbe  land  em- 
braced in  the  patent  unless  tbe  defendants 
had  had  adverse  possessiMi  as  defined  in 
No.  3. 

(3)  If  tbe  defendants  or  those  under  whom 
they  claimed  entered  on  the  land,  claiming, 
occupying,  and  holding  it  as  their  own  in  ad- 
verse posseBsion  to  tbe  extent  of  well-de- 
fined boundaries  continuously  for  15  years 
before  the  suit  was  brought,  tbe  jury  should 
find  for  them. 

(4)  The  commlssioner'a  deed  made  on  No- 
vember 30,  1886,  passed  all  Interest  in  or 
title  to  tbe  land  which  Chad  B.  Turner  bad. 

These  were  the  only  instructions  given. 
The  defendants'  paper  title  was  not  submit- 
ted to  the  Jury.  They  were  only  allowed  to 
find  for  the  defendants  if  the  land  was  not 
'embraced  in  the  patent,  or  the  defendants 
had  had  adverse  possession  for  16  years. 
The  InstructionB  eliminated  all  other  ques- 
tions from  the  case.  Under  the  Instructions, 
the  jury  were,  in  effect,  told  that  the  de- 
fendants had  no  right  to  the  land  except 
such  as  they  acquired  by  adverse  possession. 
The  100  acres  in  controversy  is  Just  in  the 
corner  of  the  6,500-Bcre  patent  if  run  out 
as  claimed  by  the  plaintiffs.  If  located  as 
run  out  by  another  surveyor,  the  patent 
would  include  but  a  small  part  of  the  land 
in  controversy.  How  the  patent  should  be 
located  would  depend  upon  the  variation  to 
be  given  the  courses  in  the  patent,  the  loca- 
tion of  tbe  objects  called  for,  and  the  marks 
found  on  the  ground.  It  was  not  therefore 
improper  for  the  circuit  court  to  submit  to 
the  jury  tbe  question  whether  the  plaintiffs' 
patent  included  the  land  in  controversy  or 
a  part  of  it 

On  the  former  appeal  It  was  distinctly 
held  tliat  there  was  sufficient  evidence  of 
adverse  possession  on  the  part  of  the  de- 
fendants to  submit  that  question  to  the 
Jury.  Although  there  is  proof  that  William 
Turner,  Sr.,  had  tenants  on  tbe  6,500-acre 
survey,  there  is  nothing  to  show  that  he 
had  any  such  possession  within  tbe  lap  of 
the  land  claimed  by  William  Turner,  Jr., 
as  to  give  him  title  thereto.  The  question 
of  the  propriety  of  submitting  to  the  Jury 
the  defendants'  title  by  adverse  possession 
was  conclusively  settled  on  the  former  ap- 
peal, and  the  evidence  is  now  practtcally  the 
same  as  It  was  then.  While  the  deed  from 
William  Turner,  Jr.,  to  Chad  B.  Turner  is 
inartlfidally  drawn,  we  think  its  manifest 
purpose  was  to  convey  all  the  land  that 
William  Turner,  Jr.,  owned  between  the 
ag^reed  line  which  he  and  William  l^jmer, 
Sc,  made,  the  top  of  Little  Black  Mountain, 
and  the  ridge  west  of  Gabe'a  Branch.  He 
could  have  had  no  motive  for  excepting  out 
of  the  deed  a  strip  of  land  along  the  side  of 
the  mountain;  and,  taking  all  the  language 
of  the  deed,  we  think  it  must  mean  that  be 
Intended  to  convey  to  his  line  on  top  of  the 
mountain.     The  defendants  and  those  un- 
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dcr  whom  they  claim  took  possession  under 
their  purchase  by  building  a  house  on  the 
land  and  making  a  clearing  more  than  fif- 
teen years  before  the  suit  was  brought,  and 
were  thus  in  possession  of  the  land  embrac- 
ed In  their  deed.  While  the  Jury  might 
hare  found  a  different  verdict,  we  cannot 
say  that  their  finding  Is  palpably  against 
the  evidence.  On  the  whole  case  we  see  no 
error  In  the  record  prejudicial  to  the  sub- 
stantial rights  of  the  appellants. 

The  plaintiffs  asked  no  Instruction  defining 
further  adverse  possession,  and,  as  the  in- 
struction which  the  court  gave  is  correct  as 
far  as  it  goes,  the  plaintiffs  cannot  complain 
that  other  Instructions  were  not  given. 


SOUTHERN   RY.   CO.    IN    KENTUCKY    v. 
SCHMIDT. 

(Conrt  of  Appeals  of  Kentucky.     April  27, 
190G.) 

1.  Appeal  and  Ebrob  (J  597*)— Tbawscript— 
Exhibits. 

Photographs,  filed  as  exhibits  and  intended 
to  be  njsed  on  appeal,  should  be  filed  with  the 
transcript  of  the  evidence  in  the  circuit  court 
and  certified  by  the  clerk  of  the  circuit  court 
with  the  transcript. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  {  2830;   Dec  Dig.  {  597.*] 

2.  Appeal  and  Ebbob  ({  655*)— Exhibits- 
Certification. 

Photographs  properly  certified  by  the  ste- 
nographer, in  the  absence  of  any  sug)restion  that 
the^  are  not  the  true  exhibits,  will  not  be 
stricken  out  because  not  certified  by  the  circuit 
court  clerk  with  the  transcript. 

[E3d.  Note. — For  other  oases,  see  Appeal  and 
Error,  Cent.  Dig.  S  2823 ;    Dec.  Dig.  1  655.*] 

3.  Appeal  and  153808  (|  Oil*)  —  Record  — 
Right  to  Object. 

Appellant  cannot  complain  where  appellee 
furnishes  for  his  use  the  entire  record  of  the 
ease,  nor  can  appellee  object  to  the  record  he 
has  himself  filed. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  t  2790 ;  Dec  Dig.  {  Wl.*] 

Appeal  from  Circuit  Court,  Jefferson 
County,  Common  Pleas  Branch,  First  Divi- 
sion. 
"Not  to  be  officially  reported." 
Action  by  Matthew  Schmidt  against  the 
Southern  Railway  Company  In  Kentucky. 
Judgment  for  plaintiff,  and  defendant  ap- 
peals. On  appellant's  motion  to  continue, 
and  strike  out  a  copy  of  a  transcript  of  the 
testimony  and  exhibits  filed  by  appellee. 
Overruled. 

Edward    P.    Humphrey,    for    appellant 
Popham  &  Webster,  for  appellee. 


HOBSON,  J.  Section  741  of  the  Civil 
Code  of  Practice  provides:  "The  appellee 
may  file  an  authenticated  copy  of  the  record 
In  the  clerk's  office  of  the  Conrt  of  Appeals 
with  the  same  effect  as  If  filed  by  the  appel- 
lant" The  appellee  has  filed  a  copy  of  the 
record   duly   certified.     It  shows  that  the 


appellant  filed  In  the  circuit  court  on  March 
19,  1909,  Its  bill  of  exceptions  and  tran- 
script of  the  evidence,  and  these  papers, 
properly  certified,  are  copied  into  the  tran- 
script before  us.  The  photographs  filed  as 
exhibits  should  have  been  filed  with  the 
transcript  of  the  evidence  when  It  was  filed 
in  the  circuit  court,  and  should  have  been 
certified  by  the  circuit  clerk  with  the  tran- 
script; but  as  they  are  here,  properly  cer- 
tified by  the  stenographer,  and  there  Is  no 
suggestion  that  they  are  not  the  true  ex- 
hibits, and  the  contrary  in  fact  appears  from 
the  affidavits  filed  by  appellant  on  this  mo- 
tion, the  mode  In  which  they  got  here  Is 
one  of  those  unsubstantial  Irregularities 
which  it  Is  the  duty  of  the  court  to  disre- 
gard, under  section  134  of  the  Civil  Code  of 
Practice,  for  appellee  cannot  object  to  the 
record  he  has  himself  filed.  The  purpose  of 
the  appeal  is  to  reverse  the  Judgment  of  the 
circuit  court,  and  appellant  cannot  com- 
plain when  appellee  furnishes  for  his  use 
the  entire  record  of  the  case. 
Motion  overruled. 


HUGHES  et  al.  v.  WALLACE. 

(Court  of  Appeals  of  Kentucky.    April  21, 
1900.) 

1.  Vendob  and  Pdbchaseb  (5  233*)- Bona 
Fide  Pubchaseb— Notice. 

The  recording  of  instruments  creating  liens 
on  real  estate  is  statutory,  and,  in  the  absence 
of  a  statute  providing  for  their  record  for  the 
purpose  of  notice,  the  rule  caveat  emptor  applies 
to  intending  purchasers. 

[Ed.  Note.— For  other  cases  see  Vendor  and 
Purchaser,  Cent  Dig.  S§  563-566;  Dec  Dig.  I 
233.*] 

2.  Statctes  (8 195*)— Constbuction— Implied  -7 
Exclusion— Liens. 

A  statute  which  enumerates  the  particular 
things  which  shall  be  necessary  to  create  a  lien 
on  real  estate  excludes  the  idea  of  the  doing  of 
other  things  as  essential  to  the  completeness  of 
the  lien.  ^ 

[Eid.  Note.— For  other  cases,  see  Statutes, 
Cent  Dig.  5  273 ;   Dec.  Dig.  I  195.*] 

3.  Vendor  and  Purchaser  (|  233*)  — Bona 
Fide  Purchaser— Street  uipboveicents— 
Lien— Creation— Statutes. 

Ky.  St  1909,  §  3452  (Russell's  St  |  1430), 
providing  that  the  lien  for  the  cost  of  an  im- 
provement shall  be  fixed  on  the  acceptance  of 
the  work  ordered  pursuant  to  an  ordinance  re- 
quiring the  improvement,  etc.,  and  sections  3248, 
3274,  Ky.  St  1909  (Russell's  St  H  1254,  1291), 
requiring  the  proceedings  of  the  council  to  be 
recorded  and  indexed,  do  not  make  necessary  to 
the  creation  of  a  lien  for  the  cost  of  an  improve- 
ment the  recording  of  the  proceedings  of  the 
council  or  of  the  contract,  and  a  lien  for  an  im- 
provement exists  as  against  a  subsequent  pur- 
chaser without  notice,  though  the  books  of  the 
city  do  not  show  the  existence  of  the  lien. 

[Ed.  Note.— For  other  cases,  sea  Vendor  and 
Purchaser.  Dec  Dig.  I  233.*] 

4.  Municipal  Cobporationb  (S  619*) — Stbekt 
Iupbovements— Liens. 

As  between  a  contractor  for  a  street  Im- 
provement not  required  by  statute  to  make  a 
record  of  his  contract  and  a  subsequent  pnr- 


•For  ottier  cases  see  same  topic  and  section  NUMBER  In  Dec.  Jb  Am.  Digs.  190T  to  date,  Jb  Reporter  Indexes 
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chaaer  who  could  have  seen  the  ImproTement, 
and  who  is  charged  with  knowledge  of  the  law 
giviDg  a  Hen  therefor  to  the  contractor,  the  court 
cannot  i>08tpone  the  lien  of  the  contractor  in 
favor  of  the  subsequent  purchaser  on  the  ground 
that  the  equity  of  the  latter  is  stronger,  but  the 
older  equity  must  prevail. 

[Bd.  Note.— For  other  cases,  see  Municipal 
Corporations,   Dec.   Dig.   |  519.*] 

5.  EkjuiTT  (8  67*)— "Laches." 

Laches  is  negligence  by  which  another  has 
been  led  into  changing  his  condition  with  re- 
spect to  the  property  or  right  in  question,  mak- 
ing it  inequitable  to  allow  the  negligent  party 
to  be  preferred  on  his  legal  right  to  the  one 
whom  his  negligence  lias  misled. 

[E:d.  Note.— For  other  cases,  see  ESquity,  Cent. 
Dig.  H  191-lOC;    Dec.  Dig.  8  67.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  5,  pp.  39C9-3972 ;  yol.  8,  p.  7700.] 

6.  Limitation  of  Actions  (J  36*)— Statutes 
OF  Limitations— Applicabilitt  to  E<jta- 
TABUB  Actions. 

The  statutes  of  limitation  are  available  as 
a  bar  in  suits  in  equity  the  same  as  at  law. 

[£d.  Note. — For  other  cases,  see  Limitation  of 
Actions,  Cent.  Dig.  I  168 ;  Dec.  Dig.  {  36.*] 

7.  Municipal  Cobpobations  (i  564*)  —  Pub- 
ua  iMPBovKMENTS— Liens— Bnfobcemknt— 
IaACHes. 

A  purchaser  of  real 'estate  charged  with  a 
lien  for  a  street  improvement  could  have  seen 
die  improvement,  and  he  was  aware  of  the 
power  of  the  city  to  order  the  improvement  at 
the  cost  of  tJie  property,  and  that  the  cost  was 
a  lien  thereon.  The  purchase  was  made  in  Jan- 
uary, 1907.  The  apportionment  warrant  for  the 
cost  of  the  improvement  was  issued  in  August, 
1905.  Held,  that  the  right  to  enforce  the  lien 
against  the  purchaser  was  not  barred  by  laches ; 
the  lien  being  good  under  the  statute  for  five 
years. 

[Ed.  Note.— For  other  ca.ses,  see  Municipal 
Corporations,  Dec  Dig.  {  564.*] 

ABpeal  from  Circuit  Court,  Franklin 
County. 

"Not  to  be  officially  reported.' 

Action  by  E.  M.  Wallace  against  M.  E. 
Hnghes  and  another.  From  a  Judgment  for 
plalntifT,  defendants  appeal.    Affirmed. 

B.  G.  WUliamB,  for  appellants.  Q.  H. 
Brlggs,  for  appellee. 

O'REAR,  J.  The  council  of  Frankfort  or^ 
dered  a  pavement  to  be  constructed  at  tbe 
co8t  of  tbe  owners  of  tbe  abutting  lots  on 
Logan  street  Tbe  work  was  done  under  a 
contract  between  tbe  city  and  tbe  contractor, 
made  In  accordance  with  tbe  statutes  and  or- 
dinances. The  contract  was  made  In  Decem- 
ber, 1004.  Tbe  work  was  completed  in  1905. 
The  dty  engineer's  report  showed  that  the 
work  bad  been  done  In  accordance  wltb  tbe 
ordinance  and  contract,  and  the  dty  receiv- 
ed tbe  work,  and  ordered  apportionment  war- 
rants to  be  made  out  against  each  of  the  abut- 
ting owners,  which  was  done.  Included  in  tbe 
number  was  tbe  property  of  N.  B.  White. 
Tbe  apportlonmait  wan  ant  issued  against  his 
lot  was  $84.16,  and  was  issued  in  August, 
190R.  The  contractor  sold  the  warrant  to  ap- 
pellee, Thereafter  White  sold  tbe  lot  for  a 
fall,  fair  consideration  in  band  to  appellants. 


After  appellants  bought  tbe  lot,  appellee 
brought  this  suit  upon  the  apportionment 
warrant  to  enforce  tbe  lien  given  by  section 
3452,  Ky.  St.  (Russell's  8t  {  1430),  following: 
"When  the  common  council  shall  have  passed 
an  ordinance  requiring  said  improvements  to 
be  made,  and  when  a  contract  in  pursuance  to 
such  ordinance  shall  be  executed  and  ratified 
as  aforesaid,  and  tbe  common  council  shall 
have  received  the  report  of  the  engineer  es- 
timating and  apportioning  tbe  cost  of  the 
work,  and,  by  order  or  resolution,  shall  have 
received  said  work  as  done  in  accordance 
wltb  the  contract,  then  tbe  liability  of  the 
owners  of  the  property  chargeable  with  the 
cost  of  said  work  shall  be  fixed,  and  there 
shall  be  a  lien  on  the  property  for  same.'* 
Appellants  by  their  answer  admitted  tbe  reg- 
ular passage  of  the  ordinance  directing  the 
improvement,  and  admitted  tbe  contract,  tbe 
execution  of  tbe  work,  and  that  all  steps  bad 
been  duly  taken  under  the  ordinance  and 
statutes  up  to  and  Induding  tbe  Usual  of  tbe 
apportionment  warrant.  But  the  answer 
sought  to  controvert  tbe  plalntltt's  right  to 
recover  on  the  ground  that  appellants  had  be- 
come the  owners  of  tbe  lot  without  actual  or 
constructive  notice  of  tbe  existence  of  the 
lien.  It  was  asserted  that  the  books  of  tbe 
city  did  not  show  that  tbe  Hen  was  in  exist- 
ence, or  that  it  bad  not  been  discharged,  and 
that  the  report  of  the  dty  engineer  was  not 
indexed  in  the  city  derk's  office,  nor  were  the 
orders  accepting  tbe  work  and  directing  tbe 
apportionment  warrants  to  be  issued  Indexed, 
and  that  appellants,  before  they  bought  and 
paid  for  the  lot,  made  an  examination  of  all 
the  county  records,  Including  tbe  dty  clerk's 
office,  to  learn  whether  there  were  liens 
against  tbe  property,  and  had  no  knowledge 
or  actual  notice  of  the  existence  of  the  lien 
now  sought  to  be  enforced  against  the  lot 
It  was  also  pleaded  that  appellee  was  guilty 
of  laches  In  falling  for  so  long— nearly  four 
years — to  file  bis  suit,  by  which  bis  right  to 
maintain  the  suit  was  lost  Tbe  circuit  court 
sustained  a  demurrer  to  the  answer,  and,  ap- 
pellants falling  to  plead  further,  a  Judgment 
was  entered  against  them,  decreeing  tbe  prop- 
erty to  be  sold  to  satisfy  tbe  lien.  From  that 
Judgment  this  appeal  Is  prosecuted. 

When  tbe  work  was  ordered  done  by  the 
ordinance,  contracts  let  and  approved  as 
required  by  the  statutes,  and  the  work  was 
done  and  accepted,  the  lien  attached  under 
tbe  statute.  Tbe  law  requires  proceedings 
of  tbe  councU  to  be  recorded  (section  3274. 
Ky.  St  (RusBell's  St  {  1291]),  and  that  they 
shall  be  properly  Indexed  by  the  city  clerk 
(section  3248,  Ky.  St  [Russell's  St  {  1254]). 
But  it  will  be  observed  that  the  statute 
creating  tbe  lien  la  case  of  street  improve- 
ments does  not  make  tbe  existence  of  tbe 
lien  at  all  depend  upon  tbe  recordation  of 
the  contract  or  of  any  of  the  steps  of  the 
common  council  of  tbe  city  leading  up  to 
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tbe  completed  work.  In  this  conntry  tbe 
prevalence  of  the  system  for  recording  not 
only  conveyances,  but  Instruments  creating 
liens  upon  real  estate,  is  so  general,  and  so 
wisely  conceived  as  to  fit  our  conditions, 
tbat  It  Is  a  natural  notion  tbat  unless  a 
record  Is  made,  and  so  kept  as  to  afford  rea- 
sonably available  notice  to  inquiring  pur- 
chasers that  tbe  lien  has  been  created,  pur- 
chasers In  Ignorance  of  tbe  Hen  are  pro- 
tected against  It  Tbe  common  law  did  not 
know  registration  acts  of  this  character. 
When  they  exist,  they  are  matters  of  statu- 
tory creation.  In  tbe  absence  of  such  stat- 
ute, the  rule  of  caveat  emptor  would  doubt- 
less apply  to  Intending  purchasers.  In  tbe 
statute  regulating  conveyances  In  this  state 
It  la  expressly  provided  tbat,  unless  tbe 
statute  is  complied  with,  an  innocent  pur- 
chaser without  notice  of  the  lien  shall  not 
be  affected  by  it  Sections  484,  495,  Ky.  St. 
[Rnssell's  St.  8!  2060, 2061]).  And  In  one  case 
It  was  intimated  (BSllott  v.  Harris,  81  Ky. 
471)  tbat  a  deed  not  properly  Indexed,  as  re- 
quired by  statute,  was  not  "entitled  to  the 
legal  force  or  validity  of  public  records  for 
tbe  purposes  of  notice  to  all  who  may  be 
affected  by  their  contents."  In  that  statute 
tbe  recordation  of  the  instrument  for  tbe 
purpose  of  constructive  notice  was  required, 
and  it  might  have  been  regarded  that  the 
indexing  of  such  records  was  of  an  impor- 
tance scarcely  secondary  to  that  of  tbe  rec- 
ord itself  In  effectuating  tbe  object  of  tbe 
statute.  But  here  tbe  recordation  of  tbe 
proceedings  of  tbe  council  or  of  tbe  con- 
tract are  not  made  necessary  at  all  in  order 
create  the  lien  In  behalf  of  the  contractor. 
The  statute  enumerates  what  shall  be  neces- 
sary to  create  the  lien.  The  enumeration  of 
particular  things  excludes. the  Idea  of  some- 
thing else  not  mentioned,  as  an  essential  to 
tbe  completeness  of  tbe  llen.J  Whether  con- 
structive notice  is  ever  necessary  in  order 
to  charge  tbe  property  in  the  bands  of  a 
subsequent  vendee  is  a  matter  of  legislative 
discretion.  It  may  be  said  that  there  is  not 
provision  In  this  statute  for  constructive  or 
any  notice  to  such  purchasers;  that  they 
must  look  to  their  warranty  or  prosecute 
inquiries  till  tbey  are  satisfied  and  secured 
against  the  existence  of  such  liens.  As  be- 
tween tbe  contractor,  who  Is  not  required  to 
make  or  cause  made  an  indexed  or  other 
record  of  bis  contract,  and  who  has  done 
tbe  work  Improving  tbe  lot,  and  the  pur- 
chasers who  saw  or  could  have  seen  the 
Improvement,  was  charged  with  knowledge 
of  the  law  giving  a  Hen  therefor  to  the  con- 
tractor, and  who  might  have  required  the 
production  by  bis  vendor  of  a  receipt  from 
tbe  contractor  before  paying  for  the  prop- 
erty, It  Is  not  within  tbe  legal  discretion  of 
tbe  courts  to  postix>ne  tbe  former  for  tbe 
latter  upon  the  ground  tbat  tbe  equity  of  the 
latter  Is  stronger.  The  older  equity  prevails 
In  such  cases.  An  Instance  of  tbe  applica- 
tion of  this  doctrine  in  a  case  much  stronger 


for  tbe  purchaser  than  the  one  we  have  here 
is  CJomley  v.  American  Standard  Asphalt 
Company  (Ky.)  113  S.  W.  125.  In  that  case 
the  council  had  adopted  an  erroneous  basis 
of  apportionment,  bad  apportioned  tbe 
amount  due  upon  one  owner's  lot,  and  be 
had  paid  It  to  tbe  contractor  and  caused  tba 
lien  to  be  released  of  record.  The  courts 
having  subsequently  decided  that  the  appor- 
tionment was  wrong,  ordered  a  reapportion- 
ment, increasing  the  amount  due  upon  the 
particular  lot  In  tbe  suit  against  one  who 
bad  purchased  for  full  value  after  tbe  re- 
lease of  the  lien  upon  the  record  by  tbe  con- 
tractor It  was  beM  by  tbis  court  tbat  tbe 
lot  was  In  lien  for  tbe  fiiU  amount  of  tbe 
sum  finally  and  rightly  apportioned  against 
It.  Upon  the  other  ground,  appellants  thus 
state  tbe  reason  why  their  plea  of  laches 
should  have  prevailed:  "Appellee,  having  in 
his  pocket  an  interest-bearing  warrant  with- 
out making  any  record  of  it  or  giving  any 
sort  of  notice,  attempts  to  make  an  inno- 
cent purchaser  of  property  pay  his  demand 
without  even  bringing  an  action  against  the 
person  who  owes  the  money."  ,  We  have 
seen  tbat  tbe  contractor  was  not  (nor  was 
bis  assignee)  required  to  have  a  record  made 
of  the  Hen.  A  record  of  tbe  ordinance  di- 
recting the  work  was  made;  so  was  there 
the  contract  on  file,  and  the  record  of  the 
acceptance  of  tbe  work.  Mor  does  it  appear 
to  be  material  on  tbis  question  that  appellee 
did  not  sue  tbe  person  originally  bound. 

Laches  is  negligence  by  which  another 
has  been  led  into  changing  bis  condition 
with  respect  to  the  property  or  right  In 
question,  so  that  It  would  be  inequitable  to 
allow  the  negligent  party  to  be  preferred 
upon  his  legal  right  to  the  one  whom  bla 
negligence  had  misled.  It  falls  but  little 
short  of  estoppel,  and  is  applied  upon  the 
same  principle.  It  was  tbe  creature  of  the 
courts  of  equity  to  take  tbe  place  In  equita- 
ble actions  In  tho.se  Instances  where  in  ac- 
tions at  law  the  statutes  of  limitation  would 
have  applied  as  a  bar.  Tbe  statutes  of  limi- 
tation are  available  as  bar  in  suits  in  equity 
in  this  state  the  same  as  at  law,  and  in  the 
case  in  hand  is  five  years  from  tbe  accrual 
of  tbe  cause  of  action.  Waggoner  v.  Board 
of  Councilmen  (Ky.)  99  S.  W.  918.  There 
does  not  appear  such  extraordinary  circum- 
stances In  tbe  record  as  warrant  tbe  appli- 
cation of  tbe  rule  stated  In  6  Pomeroy'a 
Equity  Jurisprudence,  {  20,  tbat  If  a  party, 
knowing  bis  rights,  takes  no  steps  to  en- 
force them  until  tbe  condition  of  tbe  other 
party  has  In  good  faith  become  so  changed 
that  be  cannot  be  restored  to  his  former 
state  if  tbe  right  be  then  enforced,  the  for- 
mer will  be  postponed  to  the  latter.  Appel- 
lants could  have  seen  and  doubtless  saw 
that  the  sidewalk  bad  been  built  They 
were  aware  in  law  and  probably  In  fact  of 
the  power  of  tbe  city  to  order  such  improve- 
ments to  be  made  nt  the  cost  of  tbe  lot,  and 
tbat  tbey  constituted  liens  upon  the  lot    Tbey 


Digitized  by 


Google 


Ky.) 


WEBSTER  V.  OAOWALLADEB. 


327 


forebore  InqulTy  whether,  or  at  least  assar- 
ance  that,  it  had  been  paid  for.  So  that  ap- 
I>ellaiita'  condition  iB  not  dne  solely  to  the  non- 
action of  appellee  tn  bringing  his  suit  so 
late.  Nor  was  there  aach  great  and  nnrea- 
sonable  delay.  The  apportionment  warrant 
was  issued  In  Augnst,  1905.  Appellants 
foongbt  the  lot  In  January,  1907.  No  delay 
subsequent  to  their  purchase  could  be  im- 
puted to  appellee  as  negligence.  Less  than 
18  months  had  passed  from  the  time  suit 
conld  have  been  brought  till  the  property 
had  changed  hands,  whereas  the  lien  was 
good  for  5  years. 

We  concur  with  the  circuit  court  that  ap- 
pellants' answer  failed  to  present  a  defense. 

Judgment  affirmed. 


WEBSTER  et  al.  y.  CADWALLADER  et  al. 

(Court  of  Appeals  of  Kentucky.    April  23, 
1909.) 

1.  HOBTOAOES  (I  27*)— Equttable  Mobtoao- 
Es— Agbeeuent  TO  Support  Thtbd  Pebsons. 

A  covenant  in  a  deed  charging  the  grantee 
^th  the  rapport  of  a  person  named  aa  a  part 
of  the  consideration  for  the  deed  creates  a  lien 
on  the  land  for  snch  snppoTt. 

[Kd.  Note.— For  other  cases,   see  Mortgages, 
■Cent.  Dig.  {  53 ;  Dec.  Dig.  {  27.*1 

2.  MoBTOAOES  CI  27*)— Equitable  Mobtoaoe 

— AOBEEMBIfT  to  SUPPOBT  THIKD  PEBSON. 

Under  a  covenant  in  a  deed  that,  as  a  part 
of  the  consideration  therefor,  the  grantee  will 
furnish  support  for  a  person  named  "in  the 
«Tent  that  from  disease  or  other  cause  he  sbonld 
become  unable  to  support  himself,"  the  obliga- 
tion to  furnish  such  support  does  not  exist  and 
become  a  lien  on  the  premises  conveyed  until 
the  snpirart  is  asked  for. 

[Ed.   Note. — For  other  cases,   see  Mortgages, 
Cent.  Dig.  |  53 ;    Dec.  Dig.  i  27.*] 

3.  Appeal  and  EiaBOB  (J  1152*)— Review— Re- 

FOBT  OF  COlflOBSIONEB— ElTBCT  OF  CONFIB- 
UATION. 

A  decree  on  the  report  of  the  commissioner 
may'l>e  modified  on  review,  though  there  were 
no  exceptions  filed  to  the  report  before  confirma- 
tion. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Dec  Dig.  {  1152.*] 

•4.  Pabtition  (I  53*) — Decbeb— Receives— En- 
fobcement  of  Chabge  fob  Suppobt. 

Where,  in  an  action  for  partition,  an  inter- 
vening petition  was  filed  to  enforce  petitioner's 
light  to  support  oat  of  the  land,  the  court  prop- 
erly by  its  decree  appointed  a  receiver  to  rent 
the  land  and  to  pay  out  of  the  rent  taxes  and 
other  preferred  claims,  and  then,  after  provid- 
ing for  petitioner's  support,  to  pay  the  remain- 
der to  the  other  parties  interested,  with  the  al- 
ternative that  the  land  might  be  sold  and  the 
proceeds  divided  among  the  parties  in  interest 
after  making  provision  for  the  support  of  peti- 
tioner. 

[Ed.  Note.— For  other  cases,  see  Partition, 
Dec  IMg.  I  63.*] 

Appeal  from  Circuit  Court,  Fayette  County. 

"To  be  officially  reported." 

Action  for  partition  between  Joseph  S. 
Webster  and  others,  remaindermen,  wherein 
George  Cadwallader  intervened.     From  the 


Judgment  rendered,  the  remaindermen  ap- 
pealed.   Reversed. 

R.  S.  Crawford  and  Geo.  Denny,  for  ap- 
pellants.   Geo.  B.  Klnkead,  for  appellees. 

NUNN,  J.  It  appears  that  Geo.  Cad- 
wallader and  his  wife,  Mary,  were  the  own- 
ers for  several  years  prior  to  1883  of  five 
small  tracts  of  land,  all  adjoining,  amount- 
ing to  about  130  acres,  and  were  situated 
about  four  miles  from  Lexington,  Ky.  His 
wife  owned  most  of  the  land.  He  possibly 
owned  one  of  the  tracts  In  fee  and  a  life 
estate  in  one  or  two  of  the  others.  His 
wife,  with  his  consent,  executed  a  will 
whereby  she  devised  the  whole  of  the  land 
to  Sarah  J.  Campbell.  After  the  death  of 
bis  wife,  to  make  the  title  perfect,  he  ex- 
ecuted a  conveyance  to  Sarah  J.  Campbell. 
On  July  13,  1883,  Sarah  J.  Campbell  convey- 
ed all  of  this  land  to  Charles  A.  Flnnell  and 
Sarah  Elizabeth  Flnnell,  hla  wife.  One  con- 
sideration named  was  "love  and  affection," 
and  the  additional  ones  were  as  follows: 
"And  upon  the  valuable  consideration  mov- 
ing from  the  said  Sarah  J.  Campbell  unto 
them  and  hereinafter  set  out,  promise  and 
agree  and  do  hereby  promise  and  agree 
to  and  with  her  to  provide  for  her  and  to 
furnish  to  her  a  home  for  and  during  her 
life  at  the  residence  now  occupied  by  her, 
and  hereinafter  described,  and  further  to 
provide  her  with  a  maidservant,  during  her 
life,  of  such  character  and  qualification  as 
may  be  suitable  for  her  and  agreeable  to 
her,  and  to  supply,  furnish  and  provide 
said  Sarah  J.  Campbell  and  said  maid- 
servant with  suitable,  proper  and  convenient 
diet,  lodging,  washing,  fuel  and  other  nec- 
essaries of  ail  sorts,  and  also  to  keep  and 
take  care  of  the  phaeton  and  such  pony 
or  horse  as  the  party  of  the  first  part  may 
at  any  time  have,  of  which  said  phaeton 
and  pony  or  horse  she  is  to  have  the  exclu- 
sive use  and  control.  And  the  said  parties 
of  the  second  part  have  further  promised 
and  agreed,  and  do  hereby  promise  and 
agree  to  and  with  the  said  party  of  the 
first  part  to  provide  and  furnish  with  neces- 
saries of  life  George  Cadwallader  now  of 
the  city  of  Lexington,  and  State  of  Ken- 
tucky, in  the  event  that  from  disease  or 
other  cause  he  should  become  an  Invalid 
and  unable  to  provide  for  himself,  and  the 
said  Charles  A.  Flnnell  has  further  agreed 
and  promised,  and  does  hereby  agree  and 
promise,  to  and  with  the  said  Sarah  J. 
Campbell,  to  assume  and  pay  off  and  dis- 
charge the  mortgage  debt,  with  the  interest 
due  or  to  become  due  thereon,  now  held  by 
one  Cassandra  Inskeep,  on  the  property 
hereby  conveyed."  In  the  habendimi  clause 
of  the  deed  there  is  the  following  recital, 
to  wit:  "That  they  (meaning  the  Flnneils) 
their  heirs,  executors,  administrators  and  as- 
signs  shall    and   will    faithfully    and   truly 
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perform  and  execute  the  covenants  and 
agreements  aforesaid."  So  far  as  appears 
from  the  record,  the  Flnuells  executed  all 
the  covenants  and  agreements  contained  in 
the  deed,  except  the  one  referring  to  appel- 
lee Cadwallader.  On  the  8d  day  of  Novem- 
ber, 1887,  the  Finnells  sold  and  conveyed 
•  the  lands  referred  to,  to  one  L.  G.  Webster 
for  the  price  of  $7,500,  ^7,000  of  which  was 
paid  by  him  at  the  time.  L.  G.  Webster 
made  a  gift  of  this  land  to  Zinamon  Web- 
ster and  several  other  parties  named  in  the 
deed.  The  gift  was  to  Zinamon  for  life 
and  to  the  others  in  fee.  The  note  for  $600, 
that  part  of  the  purchase  price  remaining 
unpaid,  was  executed  by  Zinamon  Webster. 
He  having  died,  this  action  was  instituted 
in  the  month  of  February,  1004,  by  the  re- 
maindermen then  alive  and  the  children 
and  descendants  of  those  who  had  died  be- 
fore Zinamon  Webster  for  the  purpose  of 
having  the  land  sold  and  the  purchase  mon- 
ey divided  among  those  Interested,  as  the 
land  could  not  be  divided  among  them  with- 
out materially  Impairing  its  value.  A  sale 
was  ordered,  and  one  W.  R.  Stone  became 
the  purchaser,  paying  therefor  about  $5,000. 
Stone  filed  exceptions  to  the  report  of  sale, 
because,  among  other  reasons,  George  Cad- 
wallader was  not  made  a  party  to  the  ac- 
tion, which  he  stated  should  have  been  done 
because  the  land  was  charged  with  the  sup- 
port of  Cadwallader  for  the  rest  of  his  life. 
The  court  sustained  the  exceptions  and  set 
the  sale  aside. 

On  February  13,  1903,  George  Cadwalla- 
der filed  an  intervening  pleading  In  the  action 
and  asked  to  be  made  a  party  defendant. 
He  alleged  that,  by  reason  of  his  Incapacity 
to  labor,  he  was  entitled  to  support  from 
the  land  described  by  virtue  of  the  provi- 
sions of  the  deed  from  Sarah  J.  Campbell 
to  the  Finnells;  that  he  was  66  years  old; 
that  he  was  uneducated  and  had  no  capaci- 
ty to  earn  a  living  by  mental  efforts;  that 
by  reason  of  his  age,  ana  the  hardships  he 
bad  theretofore  endured,  he  was  utterly  in- 
incapacitated  to  do  physical  labor,  and  in- 
capable of  providing  and  furnishing  himself 
with  the  necessaries  of  life;  that  he  was 
without  means,  and  had  never  received  any- 
thing In  the  way  of  support  or  otherwise 
from  the  parties  holding  the  land.  There 
were  several  answers  filed  by  the  parties 
in  interest  controverting  the  allegations  of 
his  pleading.  The  court  referred  the  matter 
to  a  master  commissioner  to  take  proof  and 
report  with  reference  to  the  physical  and 
mental  condition  of  George  Cadwallader; 
to  ascertain  whether  he  was  incapable  of 
making  anything  for  bis  support;  what 
means  he  bad,  if  any;  and  the  amount 
which  would  be  necessary  to  support  him. 
The  commissioner  took  the  proof  and  re- 
ported that  he  was  not  capable  of  support- 
ing himself;  that  he  was  without  means; 
that  he  was  entitled  to  $460  a  year  for  sup- 
port,  beginning  with  the  Ist  of  January, 


1903.  The  court  confirmed  this  report;  no 
exceptions  having  been  filed.  A  short  time 
after  this  appellants  appeared  and  asked 
that  the  order  of  confirmation  be  set  aside, 
and  they  be  allowed  to  file  exceptions  to  the 
report  The  court  overruled  their  motion 
and  rendered  Judgement  in  behalf  of  Geo. 
Cadwallader  in  conformity  with  the  com- 
missioner's report,  and  appointed  the  Lex- 
ington Bank  &  Trust  Company  receiver  to 
take  charge  of  the  lands  and  rent  them 
out,  pay  the  taxes  and  other  preferred 
claims,  and  pay  Geo.  Cadwallader  $460  a 
year  for  his  support,  beginning  wltb  the 
Ist  day  of  January,  1903.  From  this  judg- 
ment, this  appeal  is  prosecuted. 

Appellants  contend  that  the  provisions  in 
the  deed  charging  a  support  upon  the  land 
for  the  benefit  of  Geo.  Cadwallader  was  only 
a  personal  obligation  upon  the  part  of  the 
Finnells  to  furnish  this  support ;  that  it  did 
not  create  a  lien  upon  the  land  for  that  pur- 
pose. We  are  of  a  different  opinion.  The 
provision  for  the  support  of  Cadwallader  was 
a  part  of  the  consideration  for  the  convey- 
ance. The  deed  represented  a  deferred  pay- 
ment for  the  purchase  of  the  land.  This 
court  in  construing  a  deed  in  the  case  of 
Keltner  v.  Keltner,  6  B.  Men.  40,  said:  "The 
stipulation  for  support  constitutes  but  a  part 
of  the  consideration  for  the  deed."  In  the 
case  of  Gallion's  Adm'r  v.  Moberly,  etc.,  9 
Ky.  Law  Rep.  149,  the  same  principle  was  rec- 
ognized. That  the  consideration  for  mainte- 
nance and  support  can  be  maintained  as  a 
lien  on  land,  see,  also,  the  case  of  Bevins  v. 
Keen  (Ky.)  64  S.  W.  428.  Section  2358,  Ky. 
St.,  provides:  "When  any  real  estate  shall 
be  conveyed,  and  the  consideration,  or  any 
part  thereof,  remains  unpaid,  the  grantor 
shall  not  have  a  lien  for  the  same  against 
bona  fide  creditors  or  purchasers,  unless  it 
is  stated  in  the  deed  what  part  of  the  con- 
sideration remains  unpaid."  The  converse 
of  this  section  is  necessarily  true;  that  is, 
when  the  consideration  is  shown  In  the  con- 
veyance not  to  have  been  paid,  a  lien  exists 
for  its  payment. 

We  are  of  the  opinion,  however,  that  the 
court  erred  in  rendering  Judgment  for  too 
great  a  sum  for  the  support  of  appellee  and 
In  beginning  this  support  back  in  January, 
1903.  So  far  as  this  record  shows,  he  had 
lived  without  creating  any  debts  until  he 
filed  his  petition  in  February,  1905,  and  his 
allowance  should  have  been  from  that  date. 
The  provision  In  the  deed  from  Campbell 
to  the  Flnuells  was  not  for  the  purpose  of 
making  a  charge  upon  the  land  to  reimburse 
appellee  for  cost  incurred  in  his  support  It 
was  intended  to  help  him  live  when  he  be- 
came an  invalid.  Therefore  the  court  ought 
not  to  have  given  him  aid  out  of  appellants' 
lands  before  be  asked  it  The  proof  shows 
that  Cadwallader  has  a  second  wife,  who  is 
about  56  years  old ;  that  they  keep  and  have 
been  keeping  a  boarding  house  for  many 
years  during  the  summer  months  in  the  town 
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of  Latonia,  Ky.;  that  they  have  been  able 
to  live  from  the  proceeds  of  this.  He  has 
not  been  sick,  but  has  had  slight  trouble 
with  his  kidneys.  He  Is  able  to  move  about 
and  do  the  marketing  for  his  wife.  His 
greatest  trouble  Is  weakness  from  age.  Our 
opinion  is  that  the  charge  as  fixed  by  the 
lower  court  Is  too  great;  that  $250  a  year, 
beginning  at  the  time  he  filed  his  pleading, 
would  be  amply  sufficient  to  support  him  In 
the  manner  contemplated  by  the  provisions 
of  the  deed  referred  to.  Appellees  say,  how- 
ever, that  we  cannot  give  appellants  relief 
in  this  respect  for  the  reason  that  there  were 
no  exceptions  filed  to  the  report  of  the  com- 
missioner; that  It  was  confirmed,  and  Is 
therefore  binding  upon  them.  In  the  case 
of  Adklsson  v.  Dent,  etc.,  88  Ky.  628.  11  S. 
W.  950,  this  court.  In  speaking  upon  the  sub- 
ject of  the  confirmation  of  a  comm;«fflloner*8 
report,  said:  "The  order  of  confirmation 
should  be,  as  It  Is,  merely  interlocutory,  and 
subject  to  the  chancellor's  revision  and  cor- 
rection until  the  final  Judgment  Is  rendered 
In  the  case."  This  rule  should  be  followed, 
especially  In  this  case  where  the  rights  and 
interests  of  many  Infants  are  involved. 

The  court  did  not  err  In  appointing  a  re- 
ceiver to  take  charge  of  the  property  and  rent 
it  out,  and  in  ordering  to  be  paid  out  of  the 
rent  proceeds  the  taxes,  other  preferred 
claims,  and  the  allowance  to  Cadwallader, 
and  the  remainder  to  the  persons  owning  the 
land.  The  court  may,  however,  if  the  par- 
ties desire,  sell  the  land;  but,  before  the 
proceeds  are  divided  among  the  parties  in 
Interest,  provisions  for  the  support  of  appel- 
lee must  be  made. 

For  these  reasons,  the  judgment  of  the  low- 
er court  is  reversed,  and  remanded  for  fur- 
ther proceedings  consistent  herewith. 


BULLITT  et  al.  v.  GOSNELL  et  al. 
(two  cases). 

(Conrt  of  Appeals  of  Kentucky.    April  21, 
1900.) 

1.  MUNICIPAL  COBPOBATIOWS  (I  430*)  — 
STBEBT  IirPBOVEMENTS  —  ASSESSMENT  DI8- 
TBICT8. 

The  property  on  the  north  side  of  the  street 
improved  ran  back  180  feet  to  the  city  limits. 
On  the  south  side  was  a  block,  which  ran  back 
to  a  depth  of  880  feet,  and  which  was  bounded 
by  principal  streets ;  there  being  no  probabil- 
ity that  a  short  avenue  running  parallel  with 
the  improved  street,  and  which,  if  extended, 
would  pass  through  said  block,  would  be  ex- 
tended. Held  that,  under  Ky.  St  1909,  {  2833 
(Russell's  St.  {  895),  providing  that  the  Im- 
provement shall  be  at  the  coat  of  the  owners 
of  lots  in  each  fourth  of  a  square,  to  he  equal- 
ly apportioned,  according  to  the  numl>er  of 
square  feet  owned  by  them:  that  each  subdi- 
vision of  the  territory  bounded  on  all  sides  by 
principal  streets  shall  be  deemed  a  square ;  and 
that,  when  the  territory  contiguous  to  the 
improved  street  is  not  defined  into  squares  by 
principal  streets,  the  improvement  ordinance 
shall  state  the  depth,  not  exceeding  500  feet, 


on  both  sides  of  the  improvement,  to  be  assess- 
ed accoiding  to  the  number  of  square  feet 
owned  by  the  respective  parties  within  the 
stated  depth— the  assessment  district  should  be 
aU  the  property  on  the  north  side  and  one- 
fourth  the  depth  of  the  block  on  the  south  side. 
[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  {  1073;  Dec.  Dig. 
I  450.»] 

2.  Municipal  Cobpobations  (§  511*)— Pub- 
lic IMPBOVEMENTS— Assessments— Appeal 
— Pbejtjdicial  Ebbob. 

As,  under  Ky.  St.  1909,  f  2833  (Russell's 
St  S  895),  a  proportional  part  of  the  entire 
cost  of  a  street  improvement  is  to  be  assessed 
against  each  square  foot  in  the  assessment  dis- 
trict, one  assessed,  and  showing  that  the  assess- 
ment district  was  not  as  large  as  it  should  have 
hetn,  shows  damage  from  the  error  in  assess- 
ment. 

[E)d.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  i  1184;  Dec.  Dig.  f 
511.*] 

3.  Municipal  Cobpobatiors  (|  606*)  — 
Stbeet  Impbovement  —  Assessments  (job- 

BECTINO  Ebbobs. 

Under  Ky.  St  1909,  |  2834  (Russell's  St. 
I  897),  relative  to  enforcing  payment  of  the  cost 
of  street  improvements  against  the  property 
bound  therefor,  providing  that  no  error  in  the 
proceedings  of  the  general  council  shall  ex- 
empt from  payment  after  the  work  has  been 
done,  but  said  council  or  the  courts  shall  make 
corrections  to  do  justice  to  all  parties,  error  of 
the  council  in  making  the  assessment  district 
too  small  will  be  corrected. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  |  1177:  Dec.  Dig.  i 
506.*] 

Appeal  from  Circuit  Court,  Jefferson 
County,  Chancery  Branch,  Second  Division. 

"To  be  ofllclally  reported." 

Actions  by  G.  W.  Gosneil,  for  use,  etc., 
against  Cutbbert  Bullitt  and  others  and 
against  Tnllia  A.  Bullitt  and  others.  From 
adverse  Judgments,  defendants  appeal.  Re- 
versed, and  remanded  for  further  proceed- 
ings. 

Bingham  &  Davles,  for  appellants.  Wil- 
liam Furlong,  for  appellees. 

NUNN,  J.  In  the  year  1900  the  city  of 
Louisville,  through  Its  council,  caused  the 
Improvement  of  Field  avenue,  and  assessed 
the  cost  thereof,  proportionally,  against  the 
property  on  either  side  thereof  to  a  depth 
of  180  feet  There  are  eight  property  own- 
ers who  are  appellants  in  one  case  and  six 
in  the  other.  Both  cases  Involve  the  same 
questions,  and  we  will  consider  them  as  one. 
Appellants  do  not  question  the  regularity  of 
the  proceedings  had  in  making  the  improve- 
ment. The  only  thing  they  complain  of  Is 
the  manner  In  which  the  cost  of  the  im- 
provement was  apportioned. 

We  will  endeavor  to  explain  the  situation 
80  that  it  may  be  understood.  Field  ave- 
nue, the  street  Improved,  runs  east  and 
west  and  is  180  feet  south  of  the  northern 
city  limits.  The  next  street  south  of  It, 
and  running  nearly  parallel  therewith.  Is 
Frankfort  avenue.     The  distance  between 
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-Oie  two  Is  abont  880  feet  The  two  Btreets 
connecting  with  Field  avenue,  at  tbe  place 
It  was  Im  proved,  are  Roberta  and  Bayly 
-avenues.  These  two  streets  are  parallel  and 
run  north  and  south.  To  the  west  of  Bayly 
-avenue  is  an  avenue  about  360  feet  long, 
called  "Victor  avenue,"  which  runs  parallel 
with  Frankfort  and  Field  avenues.  Victor 
avenue,  according  to  the  evidence,  cannot  be 
extended  through  tbe  block  surrounded  by 
Field,  Bayly,  Frankfort,  and  Roberta  ave- 
iiues  without  condemning  parts  of  four  lots 
\ind  destroying  two  houses  situated  thereon, 
which  were  valued  at  $9,000.  The  cost  of 
the  Improvement  of  Field  avenue  was  as- 
flessed,  proportionally,  against  the  property 
abutting  that  part  of  the  avenue  Improved 
to  the  depth  of  180  feet  on  the  south  side 
of  It  for  two  reasons:  One  was  because 
-they  could  not  extend  the  distance  on  the 
north  side  farther  than  180  feet,  as  at  that 
'PoInt  they  reached  the  city  limits.  The  oth- 
•er  was  they  wanted  to  leave  a  territory 
-south  of  Field  avenue  and  beyond  180  feet 
In  the  block  referred  to,  to  be  assessed  for 
the  improvement  of  Victor  avenue  when 
-It  was  extended  through  the  block.  It  ap- 
pears that  when  the  dty  Improved  Frank- 
fort avenue  the  cost  of  the  Improvement 
was  assessed  against  the  property  abutting 
thereon  to  a  depth  of  440  feet,  Including  one- 
half  of  the  block  referred  to.  It  seems  that 
it  did  not  consider  then  that  Victor  avenue 
wt>uld  ever  be  extended  through  the  block, 
and,  under  the  proof  In  this  case,  there  Is 
no  probability  that  It  ever  will  be  bo  ex- 
'teuded,  and,  If  not,  thiB  would  leave  a  ter- 
ritory between  the  point  where  the  avenue 
would  pass  through  tbe  block  and  the  point 
180  feet  south  of  Field  avenue  untaxed  for 
the  Improvement  of  any  street  running  east 
-«nd  west 

Section  2833,  KCy.  St  (Russell's  St  (  895), 
under  which  the  Improvement  of  Field  ave- 
nue was  made,  Is  In  part  as  follows:  "When 
the  Improvement  is  the  original  construction 
of  any  street  road,  lane,  alley  or  avenue. 
Improvement  shall  be  made  at  the  exclusive 
cost  of  the  owners  of  lots  In  each  fourth  of  a 
square,  to  be  equally  appointed  (apportioned) 
by  the  board  of  public  works,  according  to 
the  number  of  square  feet  owned  by  them, 
respectively,  and  in  such  improvements  the 
■  cost  of  the  curbing  shall  constitute  a  part 
of  the  cost  of  the  construction  of  the  street 
or  avenue,  and  not  of  the  sidewalk.  E^ch 
subdivision  of  the  territory  bounded  on  all 
sides  by  principal  streets  shall  be  deemed 
a  square.  When  the  territory  contiguous  to 
any  public  way  is  not  defined  into  squares 
by  principal  streets,  tbe  ordinance  providing 
for  the  Improvement  of  such  public  ways 
shall  state  the  depth,  not  e.'^ceedlng  five  hun- 
dred feet  on  both  sides  of  said  improvement 
to  be  assessed  for  the  cost  of  making  tbe 
same,  Including  the  cost  of  the  improvement 
•of  the  Intersection,  If  any,  of  said  public 
-way,  according  to  the  number  of  square  feet 


owned  by  the  parties  respectively  within  tbe 
depth  as  set  out  In  the  ordinance." 

AppelleeB'  contention  Ib  that  the  property 
on  neither  the  north  nor  south  side  of  Field 
avenue,  where  it  was  improved,  was  bound- 
ed by  principal  streets  on  all  sides,  and  for 
that  reason  the  dty  was  compelled  to  fix  tbp 
territory  to  be  taxed  on  each  side  of  the 
avenue  at  the  same  depth,  and.  as  tbe  dty 
limits  were  only  180  feet  north  of  the  avenue, 
they  could  not  go  farther  than  that  on  tbe 
south  side.  We  are  of  the  opinion  that  the 
property  on  the  south  side  of  Field  avenue 
was  bounded  on  all  sides  by  prindpal  streets, 
and  were  squares  within  the  meaning  of  the 
iBtatute,  and  the  cost  of  the  Improvement 
should  have  been  assessed  against  tbe  prop- 
erty on  tbe  south  side  within  one-fourth  of 
a  square  of  the  avenue.  On  the  north  eide 
the  cost  should  be  assessed  against  all  the 
property  there  Is  within  the  city  limits  north 
of  that  part  of  tbe  street  Improved.  It 
would  be  Impossible  to  make  squares  out  of 
the  property  on  the  north  side  of  the  avenue 
and  bound  them  by  principal  streets  as  con- 
templated by  the  statute. 

Appellees  contend  that  appellants  have  not 
shown  that  a  different  apportionment  would 
be  of  any  benefit  to  them,  and  for  that  rea- 
son this  court  should  not  reverse  the  case, 
even  though  the  apportionment  was  irregular. 
This  court  has  repeatedly  announced  this 
rule,  but  appellees'  position  is  wrong.  Ap- 
pellants both  allege  and  prove  that  It  would 
be  of  benefit  to  them  to  have  the  apportion- 
ment made  correctly,  and  of  this  there  can 
be  no  doubt  The  statute  requires  the  cost 
for  such  Improvements  to  be  made  according 
to  the  number  of  square  feet  owned  by  the 
parties,  respectively,  within  the  territory  as 
set  out  In  the  ordinance.  If  appellants'  con- 
tention  be  sustained,  there  will  be  consider- 
ably more  property  within  the  territory  to  be 
assessed  for  tbe  payment  of  the  cost  of  the 
improvement,  which  will,  necessarily,  decrease 
the  amount  to  be  assessed  against  their  prop- 
erty. 

Section  2834,  Ey.  St  (Russell's  St  i  897), 
provides,  among  other  things,  that  "no  error 
In  the  proceedings  of  the  greneral  council 
shall  exempt  from  payment  after  the  work 
has  been  done  as  required  by  either  the  ordi- 
nance or  contract;  but  the  general  council, 
or  the  courts  In  which  suits  may  be  pending, 
shall  make  all  corrections,  rules,  and  orders 
to  do  justice  to  all  parties  concerned."  In 
the  case  of  American  Standard  Asphalt  Co.  v. 
Schuster,  125  Ky.  497,  102  8.  W.  806,  this 
court  held  that  In  a  case  like  this  the  failure 
to  make  proper  assessment  for  the  cost  of  an 
Improvement  could  not  defeat  or  Injure  the 
contractor  who  performed  tbe  work. 

On  the  return  of  this  case  the  lower  court 
should  require  the  pleadings  to  be  amended 
and  the  proper  parties  brought  before  the 
court  and  a  reapportionment  made  of  the 
whole  cost  of  the  Improvement  according  to 
the  prlndples  herein  established. 
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For  these  reasons,  the  judgment  of  the 
lower  court  is  reversed,  and  remanded  for 
farther  proceedings  consistent  herewith. 


LOCKARD  et  al.  v.  COMMONWEALTH. 
(Coart  of  Appeals  of  Kentnckr.    April  14,  1900.) 

Taxation    ({    848*)— Faj?,ube    to    List    roB 

Taxation— FoBFEiTUBB. 

Kj.  St.  1909,  |{  4fn«b-4ffiek  (Rassell'c 
St  M  6870-5963),  providing  for  forfeiture  of 
land  for  continued  failure  to  list  for  taxation, 
do  not  apply  wliere  one  receiving  a  patent 
from  the  state,  purporting  on  its  face  to  convey 
a  certain  number  of  acres,  not  knowing  how 
much  he  could  legally  call  his  own,  because  of 
prior  patents  ana  adverse  possession  of  parts 
of  the  land,  lists  his  patent  for  taxation  from 
year  to  year  as  a  lees  number  of  acres,  and  the 
state  anthorities  accept  the  returns  made  by 
bim,  and  assess  the  land,  and  receive  the  taxes 
thereon  from  him. 

[Ed.  Note. — For  other  cases,  see  Taxation, 
Cent.  Dig.  |  1604;   Dec.  Dig.  {  84&*] 

Appeal  from  Circuit  Court,  Leslie  County. 

"To  be  officially  reported." 

Proceedings  by  the  Commonwealth  against 
Cordelia  B.  Lockard  and  others.  Judgment 
for  the  Commonwealth.  Defendants  appeaL 
Reversed. 

M.  J.  Holt  and  Lindsay  ft  Edelen,  for  ap- 
pellants. Ira  Fields  and  James  H.  Jeffries, 
for  the  Commonwealth. 

BARKER,  J.  In  the  year  1873  the  com- 
monwealth of  Kentucky  issued  to  C.  O.  Lock- 
ard a  patent  for  a  boundary  of  land  lying  tn 
Harlan  and  Leslie  counties,  which  on  Its 
face  purported  to  convey  to  him  40,400  acres 
of  land.  Much  of  the  land  included  within 
this  boundary  was  in  the  adverse  possession 
of  others,  and  perhaps  more  covered  by  prior 
patents.  Be  this  as  it  may,  however,  Lock- 
ard seems  never  to  have  known  exactly  the 
number  of  acres  under  the  patent  which  he 
could  legally  call  his  own ;  but  in  each  year 
after  the  issuance  of  the  patent  he  listed 
fwe  taxation  In  Harlan  and  Leslie  counties 
15,000  acres  of  land,  about  one-half  in  each 
county.  Prior  to  the  institution  of  this  pro- 
ceeding he  seems  to  have  brought  an  action 
in  the  federal  court  against  a  large  number 
of  persons  and  recovered  judgment  against 
them,  by  which  it  was  determined  that  he 
was  the  owner  of  some  40,400  acres  of  land. 
After  this  judgment,  in  1908,  this  proceeding 
was  instituted  In  the  Leslie  circuit  court  for 
the  purpose  of  forfeiting  so  much  of  the  pat- 
ent as  had  not  been  listed  for  taxation;  In 
other  words,  all  except  15,000  acres,  upon 
whldi  the  taxes  had  been  paid.  Lockard  or 
his  heirs  had  conveyed  to  F.  M.  Sackett  and 
D.  B.  Comett' certain  boundaries  of  his  pat- 
ent, and  they  were  made  parties  defendant 
to  this  procedure.  The  defendants  pleaded 
the  listing  of  the  land  and  the  payment  of 
the  taxes  in  bar  to  the  right  of  forfeiture 


on  the  part  of  the  commonwealth,  and  the 
vendees  pleaded  their  purchase  prior  to  the 
institution  of  this  action.  The  trial  before 
a  jury  resulted  In  a  peremptory  instruction 
for  F.  M.  Sackett,  one  of  the  vendees,  and  a 
judgment  against  the  heirs  of  Lockard  and 
against  D.  B.  Comett,  forfeiting  all  of  the 
patent  except  that  which  had  been  sold  to 
Sackett.  To  review  this  judgment,  tills  ap- 
peal has  been  prosecuted. 

A  great  number  of  questions  of  law  have 
been  raised  and  ably  discussed  by  counsel 
on  the  respective  sides  of  this  litigation,  but 
the  view  we  have  taken  of  it  renders  it  un- 
necessary for  us  to  notice  but  one.  This  pro- 
cedure is  under  that  section  of  the  revenue 
statute  enacted  in  1906  which  is  embraced  in 
Ky.  St.  t;  4076b  to  4076k,  inclusive  (Russell's 
St  H  6970-^83).  The  history  of  this  stat- 
ute was  fully  set  forth  and  the  validity  of 
the  act  upheld  In  the  cases  of  Eastern  Ken- 
tucky Coal  Lands  Go.  v.  Commonwealth  (Ky.) 
106  S.  W.  260,  Kentucky  Union  Co.  v.  Com- 
monwealth (Ky.)  108  S.  W:  981,  and  Eastern 
Kentucky  Coal  Lands  Co.  t.  Commonwealth 
(Ky.)  108  S.  W.  1138;  and  it  is  not  necessary 
for  us  to  do  more  than  to  refer  to  these 
opinions  for  the  purpose  of  upholding  the 
validity  of  the  act.  In  those  cases  it  was 
held  that  old  laud  grants  which  had  never 
been  listed  for  taxation  at  ail  might  be  for- 
feited under  the  statute  by  the  failure  of 
the  owners  to  comply  with  Its  terms.  But 
we  have  no  such  case  here.  The  owner  of 
the  outstanding  patent  has  year  by  year  list- 
ed his  patent  for  taxation,  and  the  state  au- 
thorities have  accepted  the  returns  made  by 
him,  and  assessed  the  land,  and  received  the 
taxes  thereon  from  blm.  It  may  be  true, 
and  doubtless  is,  that  Lockard  owned  a  great 
deal  more  land  within  the  boundaries  of  his 
patent  than  he  returned  for  taxation,  and 
it  was  entirely  competent  for  the  state  offi- 
cials to  have  refused  to  receive  his  returns, 
and  thus  forced  him  either  to  assess  his 
whole  patent  or  to  come  wlthtn  the  language 
of  the  forfeiting  clauses  of  the  statute;  but 
they  could  not  allow  him  to  make  the  re- 
turn of  16,000  acres  under  the  belief  that 
that  was  a  satisfactory  assessment,  and  aft- 
erwards forfeit  the  overplus  for  nonassesa- 
ment  This  would  be  practically  laying  a 
trap  to  catch  htm  unawares.  Evidently  Lock- 
ard and  the  fiscal  officers  of  the  state  be- 
lieved that  15,000  acres  was  about  as  much 
land  as  be  could  legally  recover  under  his 
patent,  and  that  this  was  a  fair  assessment 
for  fiscal  purposes.  The  object  of  the  stat- 
ute Is  to  force  the  owners  of  outstanding 
patents  to  list  their  lands  for  taxation.  It 
is  notoriously  true  that  there  were  a  large 
number  of  outstanding  patents  in  the  hands 
of  nonresidents,  which  cast  a  cloud  upon 
the  title  of  the  possessors  of  a  large  part  of 
eastern  Kentucky;  that  the  names  of  these 
nonresidents  were  unknown;    and  that  they 
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bad  persistently  for  a  long  period  of  years 
failed  or  refused  to  return  their  lands  for 
taxation.  It  ^ns  for  tbe  purpose  of  either 
forcing  these  owners  to  pay  their  taxes  or 
to  give  up  their  claim  to  the  land  covered 
by  their  patents  that  the  statute  was  en- 
acted. 

But  is  was  never  tbe  intention  of  tbe 
Legislature,  where  an  owner  in  good  faitb 
bad  each  year  after  he  received  bis  patent 
listed  what  he  thought  or  believed  was  all 
of  the  land  that  he  could  legally  claim 
under  it.  and  this  return  had  been  accept- 
ed by  tbe  fiscal  officers  of  the  state,  that 
in  a  procedure  such  as  this  the  remainder, 
if  it  developed  that  there  was  more  than 
was  returned,  might  be  forfeited  to  the  com- 
monwealth. The  law  does  not  favor  for- 
feitures, and  In  order  that  tbey  may  be  up- 
held or  enforced  there  must  be  a  clear  and 
undoubted  aut&orlty  therefor.  Tbey  cannot 
be  accomplished  by  indirection  or  by  im- 
plication. They  must  be  enforced  by  an  un- 
doubted decree  of  the  lawmaking  power. 
This  principle  is  too  elementary  to  require 
either  elucidation  by  argument  or  the  cita- 
tion of  authority.  The  condition  that  we 
have  In  this  record  is  not  covered  by  the  lan- 
guage of  tbe  statute.  At  most  it  would  only 
be  by  a  strained  construction  of  It  that  the 
land  in  question  could  be  brought  within  Its 
terms.  This,  as  we  have  said  before,  is  not 
permissible.  Tbe  Lockard  patent  Is  neither 
within  tbe  language  nor  the  spirit  of  the 
statute  which  the  commonwealth  has  Invoked 
in  this  case.  Of  course,  we  do  not  mean  to 
say,  or  intimate,  that  the  commonwealth 
may  not  by  appropriate  procedure  collect  tbe 
taxes  for  the  number  of  acres  covered  by  tbe 
patent  upon  which  the  owner  has  not  paid; 
but  this  is  a  very  dlfterent  proposition  from 
forfeiting  tbe  land.  We  are  of  opinion  that 
the  motion  of  all  of  the  defendants  for  a  per- 
emptory instruction  to  the  jury  to  find  a 
verdict  for  them  should  have  been  sustained 
at  the  conclusion  of  the  evidence. 

For  these  reasons,  the  Judgment  is  re- 
versed, as  to  all  of  the  appellants,  for  pro- 
cedure consistent  herewith. 


BENNETT  et  al.  v.  COMMONWEAI/TH. 

(Court  of  Appeals  of  Kentucky.    April  21, 
1909.) 

1.  Indictment  and  iNroRUATiON  (J  110*)— 
Defacing  Brands— Lanouaoe  of  Stattjtk. 
An  indictment  for  defacinK  the  brand  from 
railroad  ties  substantially  following  tbe  lau- 
euage  of  St.  1909,  |  1409,  subsec.  11  (Russell's 
St.  {  5867),  which  specificallj  defines  the  crime 
and  the  manner  in  which  it  may  be  committed, 
and  in  addition  charging  that  defendants  fraud- 
ulently and  feloniously  committed  tbe  acts  vio- 
lative of  the  statute,  is  sufficient. 

[Eid.  Note.— For  other  cases,  see  Indictment 
and  Information,  Cent  Dij.  |  292;  Dec.  Dig. 
I  110.») 


2.  Loos  and  Loggino  (|  37*)  —  Defacino 
Brand  —  Adoption  and  Recobding  —  Evi- 
dence. 

liie  state,  on  a  prosecution  for  defacing,  in 
violation  of  St.  1909,  {  1409,  subsec.  11  (Uus- 
sell's  St.  ^  5SC7),  from  railroad  ties,  a  brand 
of  a  certam  company,  recorded,  as  required  by 
the  act,  in  the  office  of  the  clerk  of  the  county, 
is  properly  allowed  to  introduce  and  identify 
by  a  deputy  county  clerk  tbe  record  containing 
the  writing  and  accompanying  certificates 
whereby  the  company  adopted  the  brand. 

[Ed.  Note. — For  other  cases,  see  Logs  and 
Logging,  Cent.  Dig.  {  118;    Dec.  Dig.  |  37.»] 

3.  Loos  and  Logging  ({  9*)— Bbands— Adop- 
tion. 

Under  St.  1909,  |  1409,  snbaec.  7  (Rus- 
sell's St.  {  5863),  providing  that  a  timber  deal- 
er may  adopt  a  brand  by  executing  and  record- 
ing a  certain  writing,  the  paper  may  be  exe- 
cuted by  the  manager  of  a  timber  dealing  com- 
pany; the  statute  not  saying  what  officer  shall 
execute  it. 

[BJd.  Note. — For  other  rases,  see  Logs  and 
Logging,  Cent  Dig.  !  18 ;   Dec.  Dig.  }  9.*] 

4.  Criminal  Law  (J  369*)—Evidence— Other 
Crimes. 

Defendants  having  as  part  of  the  same 
transaction  sawed  brands  from  railroad  ties, 
part  of  which  were  the  brand  of  the  0.  Com- 
pany and  part  another  brand,  the  entire  trans- 
action may  be  given  in  evidence  on  a  prosecu- 
.  tion  for  defacing  the  brand  of  tbe  O.  Com- 
I  pany,  though  it  shows  another  crime. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  f  822;  Dec.  Dig.  I  369.*] 

5.  Loos  AND  LoooiNO  (§  37*)— Oblitebatino 
Brand— "Cut  Out,  Cancel,  Obliterate,  oe 
Deface." 

Sawing  off  the  end  of  a  railroad  tie  con- 
taining the  owner's  brand  is  within  St.  1909,  S 
1409,  subsec.  11  (Russell's  St  S  586T),  mak- 
ing it  a  crime  to  "cut  out,  cancel,  obliterate,  or 
deface"  the  brand. 

[EM.  Note.— For  other  cases,  see  Logs  and 
Logging,  Cent  Dig.  i  118;   Dec.  Dig.  {  37.*] 

6.  Criminal  Law  (|  753*)- Pebekptobt  In- 
struction. 

The  court  may  not  give  a  peremptory  in- 
struction to  acquit  if  there  is  any  evidence,  how- 
ever slight,  conducing  to  show  defendant  guilty 
of  the  offense  charged. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  $  1727;    Dec.  Dig.  {  753.*] 

Appeal  from  Circuit  Court,  Lee  County. 
"To  be  officially  reported." 
William  Bennett  and  another  appeal  from 
a  conviction.    Affirmed. 

J.  B.  White,  for  appellants.  Jas.  Breathitt, 
Atty,  Gen.,  and  Tom  B.  McGregor,  Asst  Atty. 
Gen.,  for  the  (Commonwealth. 


SETTLE,  C.  J.  Tbe  appellants,  William 
Bennett  and  Jeff  Angel,  were  indicted,  tried, 
and  convicted  in  the  Lee  circuit  court  and 
their  punishment  fixed  at  confinement  in  tbe 
penitentiary  one  year  each,  for  the  crime 
of  defacing  branded  railroad  ties  in  violation 
of  subsection  11  of  section  1409,  Ky.  St. 
Failing  to  obtain  a  new  trial  in  tbe  court  be- 
low, they  prosecute  this  appeal. 

SubsecUou  11  of  section  1409,  K.v.  St  (Rus- 
sell's St  ,1  5867),  reads  as  follows:  "Any  per- 
son or  i>erBons  who  shall  unlawfully  cut  out. 
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cance],  obliterate  or  deface  any  brand  re- 
corded as  provided  by  this  act,  whlcb  shall 
have  been  placed  upon  tbe  standing  timber, 
saw  1<«,  or  other  Ior  tree  prepared  for  the 
purpose  of  sale,  or  any  cross  or  railroad  tie, 
stave,  heading  or  other  timber  prepared  for 
market,  of  another  of  this  Commonwealth, 
shall  be  deemed  gnllty  of  felony,  and  upon 
conviction  thereof  shall  be,  for  each  offense, 
confined  in  the  penitentiary  of  this  state,  not 
less  than  one  nor  more  than  three  years.*' 
Subsection  7  of  section  1400  (Russell's  St 
!  6863),  provides:  "Every  such  dealer  de- 
siring to  adopt  a  brand  may  do  so  by  tbe 
execution  of  a  writing  In  form  and  effect 
as  follows:  Brand — Notice  Is  hereby  given 
that  I  (or  we  as  the  case  may  be)  have  adopt- 
ed the  following  brand  In  my  (or  our,  etc.) 
bnslnesa  as  timber  dealer  or  dealers,  to  wit 
(bere  Insert  the  words,  letters,  figures,  etc., 
constituting  the  brand,  or  if  It  be  any  device 
other  than  the  words,  letters,  or  figures,  In- 
sert the   fac   simile   tbereoQ.     Dated    this 

day  of A.  D. .    The  said 

writing  shall  be  acknowledged  or  proved  for 
record  In  the  same  manner  as  deeds  are  ac- 
knowledged or  proved  and  shall  be  recorded 
In  tbe  ofilce  of  the  clerk  of  tbe  county  in 
which  the  principal  ofilce  or  place  of  business 
of  snch  timber  dealer  may  be.  A  copy  there- 
of shall  be  posted  up  at  the  place  where  tbe 
principal  business  Is  done,  and  one  at  the 
conrt  house  door  In  the  county  where  the 
business  Is  carried  on  and  at  three  public 
places  In  the  county." 

The  railroad  ties,  the  brands  upon  which 
the  Indictment  charges  iappellants  with  de- 
facing, belonged  as  therein  alleged,  and  as  the 
evidence  showed,  to  the  Ohio  Valley  Tie  Com- 
pany, a  corporation  doing  business  in  this 
state.  According  to  the  evidence  the  corpora- 
tion's brand  consisted  of  the  letter  W  and  a 
yellow  spot  about  an  Inch  In  diameter. 
These  it  places  on  the  end  of  each  of  its 
railroad  ties;  the  W  being  made  with  a 
heated  branding  Iron,  and  the  spot  with  a 
brush  dipped  In  yellow  paint.  According  to 
tbe  evidence  this  brand  had  been  duly  adopt- 
ed by  the  Ohio  Valley  Tie  Company  by  the 
execution  of  a  writing  In  form  and  effect  as 
provided  by  subsection  7  of  section  1409,  Ky. 
St.,  which  writing  was  signed  and  acknowl- 
edged by  the  manager  of  the  corporation  In 
his  oflSdal  capacity  and  soon  thereafter  dnly 
recorded  in  the  ofllce  of  the  clei^  of  the  Lee 
county  court,  where  the  principal  office  and 
place  of  business  of  the  corporation  seems  to 
be;  copies  thereof  being  posted  up  in  the 
manner  and  at  the  several  public  places  in 
Lee  county  required  by  the  statute. 

The  evidence  as  to  appellants'  guilt  of  the 
crime  charged  was  furnished  by  four  wit- 
nesses introduced  for  the  commonwealth, 
Isaacs,  Perkins,  Sternberg,  and  Easter,  who 
testified,  in  substance:  That  a  lot  of  ties 
owned  by  tbe  Ohio  Valley  Tie  Company  and 
each  branded  with  the  letter  W  and  a  yellow 
spot,  were  in  August  and  S^tember,  1908, 


lying  on  the  bank  of  the  North  fork,  near 
the  mouth  of  the  Middle  fork,  of  Kentucky 
river  In  Lee  county;  that  they  saw  appel- 
lants engaged  in  tbe  work  of  defacing  and 
destroying  the  brands  on  the  ties  by  sawing 
off  the  ends  of  the  ties  containing  them  and 
throwing  them  Into  a  nearby  thicket,  where 
they  were  concealed;  that  they  called  to  ap- 
pellants and  asked  what  they  were  doing,  to 
which  they  replied  that  they  were  sawing 
off  ties,  but  did  not  explain  why  they  were 
doing  so.  The  same  witnesses  further  testi- 
fied that  at  the  same  time  appellants  In  their 
presence  sawed  off  the  ends  of  some  ties  con- 
taining as  a  brand  a  horseshoe  and  the  figure 
7.  The  witnesses  also  identified  and  exhibit- 
ed to  the  jury  certain  blocks  containing  the 
brand  of  the  Ohio  Valley  Tie  Company  and 
that  of  the  horseshoe  and  figure  7,  as  a  part 
of  the  same  they  had  seen  appellants  saw 
from  the  ties  on  the  occasion  referred  to. 

Ap];>ellants'  first  complaint  is  that  the  trial 
court  erred  in  overruling  their  demurrer  to 
the  Indictment  In  response  to  this  com- 
plaint It  is  only  necessary  to  say  that  the 
indictment  substantially  follows  the  language 
pf  the  statute,  and,  In  addition,  charged  that 
appellants  fraudulently  and  feloniously  com- 
mitted the  acts  violative  of  the  statute,  and, 
as  the  latter  specifically  defines  the  crime 
charged  and  the  manner  in  which  it  may  be 
committed,  no  better  form  of  indictment  could 
have  been  adopted  than  that  used  in  this 
case.  Therefore  in  overruling  the  demurrer 
the  court  committed  no  error. 

Appellants  also  complain  of  the  ruling  of 
the  circuit  court  in  allowing  the  common- 
wealth to  Introduce,  and  identify  by  a  deputy 
county  clerk  of  Lee  county,  the  record  con- 
taining the  writing  and  accompanying  certifi- 
cates, whereby  the  Ohio  Valley  Tie  Company 
adopted  a  brand  for  its  railroad  ties.  The 
ruling  in  question  was  proper.  The  only 
competent  manner  of  showing  the  corpora- 
tion's adoption  of  a  brand  for  its  ties  was  by 
the  introduction  and  identification  of  the 
record  thereof  by  its  legal  custodian,  the 
county  clerk  or  his  deputy,  or  by  the  intro- 
duction of  a  copy  attested  by  the  clerk  or  his 
deputy.  The  record  produced  by  the  county 
clerk  showed  that  the  brand  used  by  the  Ohio 
Valley  Tie  Company  for  marking  its  ties  bad 
been  adopted  in  the  manner  required  by  tbe 
statute,  and  therefore  the  trial  court  could 
have  had  no  doubt  of  the  competency  of  tbe 
record. 

There  is  no  force  in  appellants'  claim  that 
the  manager  of  the  Olilo  Valley  Tie  Company 
was  without  authority  to  execute  the  writing 
by  which  its  tie  brand  was  adopted.  The 
statute  does  not  say  what  oflicer  of  the  com- 
pany shall  execute  the  paper.  Therefore  it 
was  proper  for  tbe  manager  to  do  it. 

Equally  unsubstantial  is  the  objection  urged 
by  appellants  to  the  proof  made  by  the  com- 
monwealth of  the  posting  up  by  the  Ohio 
Valley  Tie  Company  of  copies  of  the  recorded 
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writing  by  which  Its  brand  wa«  adopted.  In 
no  other  way  could  such  proof  have  been 
made,  and  no  error  was  committed  by  the 
court  in  admitting  it. 

It  was  not,  as  claimed  by  appellants,  Im- 
proper or  prejudicial  to  them  for  the  court 
to  allow  the  witnesses  for  the  common- 
wealth, who  discovered  appellants  sawing 
brands  from  the  ties  of  the  Ohio  Valley  Tie 
Company,  to  testify  that  appellants  at  the 
same  time  and  place  sawed  brands  other 
than  that  of  the  Ohio  Valley  Tie  Ck>mpany 
from  other  ties.  The  entire  sawing  and  de- 
struction of  brands  was  one  and  the  same 
transaction,  or  a  series  of  acts  constituting 
one  transaction.  Therefore  the  whole  was 
properly  allowed  to  be  proved.  In  Bishop's 
New  Criminal  Procedure,  vol.  1,  $  1225,  under 
the  title,  "Whole  Transaction,"  the  compe- 
tency of  such  evidence  is  recognized  in  the 
following  statement:  "As  explained  under 
the  doctrine  of  res  gestse,  wherever  a  part  of 
a  transaction  appears  in  evidence,  the  rest 
is  thereby  made  admissible.  So  that  the  en- 
tire transaction,  wherein  it  is  claimed  the 
wrong  in  Issue  was  done  may  be  shown, 
though  it  includes  also  other  crimes,  and  even 
though  each  transaction  was  a  continuing 
one,  or  transpiring  In  parts  on  different  days." 
Greenleaf  on  Evidence,  vol.  1,  §  53,  and  vol- 
ume S,  i  15;  Tye  v.  Commonwealth,  3  Ky. 
Law  Rep.  59;  Thomas  v.  Commonwealth,  1 
Ky.  Law  Rep.  122;  O'Brien  v.  Common- 
wealth, 115  Ky.  608,  74  S.  W.  666. 

It  is  insisted  for  appellants  that  their  mo- 
tion for  a  peremptory  instruction  made  at  the 
conclusion  of  the  commonwealth's  evidence 
should  have  been  sustained  by  the  court   We 
are  at  a  loss  to  know  upon  what  this  conten- 
tion rests.     It  will  not  do  to  say  that  the 
sawing  off  of  the  end  of  a  tie  containing  the 
owner's  brand  does  not,  as  argued  by  appel- 
lants' counsel,  "cut  out,  cancel,  obliterate,  or 
deface"  the  brand  in  the  meaning  of  the 
statute,  for  the  sawing  off  of  the  end  of  the 
tie  containing  the  brand  and  concealing  the 
detached  piece  Is  manifestly  a  destruction  or 
complete  "obliteration"  of  the  brand.     The 
evidence  seems  conclusive  of  the  appellants' 
guilt;    but  If  this  were  not  true,  and  there 
were  but  slight  evidence  of  their  guilt,  that 
state  of  case  would  not  have  Justified  a  per- 
emptory Instruction  compelling  the  Jury  to 
acquit  them.     No  better  statement  of  our 
meaning  as  to  the  matter  can  be  made  than 
is  expressed  In  the  following  utterance  of 
this  court,  found  in  Commonwealth  v.  Mur- 
phy, 109  S.  W.  358:     "It  is  not  within  the 
province  of  the  trial  court  to  take  from  the 
Jury  a  criminal  prosecution  If  there  Is  any 
evidence,  however  slight  it  may  be,  conducing 
to  show  that  the  defendant  Is  guilty  of  the 
offense  charged,  or  any  of  Its  degrees  men* 
tloned  In  the  Code.    This  mle  of  practice  Is 
not  found  directly  in  either  the  Code  or  the 
statutes,  but  Is  firmly  established  as  a  part 


of  the  criminal  Jurisprudence  of  the  states 
and  Is  uniformly  applied  by  this  court  in 
considering  appeals  In  criminal  cases  when  a 
reversal  Is  asked  because  the  verdict  Is  fla- 
grantly against  the  evidence,  or  is  not  sup- 
ported by  sufficient  evidence,  and  should 
control  the  lower  courts  in  the  disposition  of 
criminal  cases." 

The  objections  urged  by  appellants'  coun- 
sel to  the  Instructions  caused  us  to  consider 
them  with  even  more  than  ordinary  care. 
We  have  not,  however,  been  convinced  that 
they  are  In  any  respect  Incorrect.  On  the 
contrary,  they  fairly  and  fully  present  the 
law  as  It  should  have  been  given  for  the 
guidance  of  the  Jury.  The  record  as  a  whole 
shows  that  no  error  was  committed  to  ap- 
pellants' prejudice. 

Wherefore  the  Judgment  is  affirmed. 


GIPSON  ▼.  COMMONWEALTH. 

(Court  of  Appeals  of  Kentucky.    April  20, 
1909.) 

1.  Criminal  Law  (8  1159*)— Appeai/— Ques- 
tion OF  Fact— Cbedibiutt  or  Witnesses. 

The  credibilitT  of  a  witness  is  a  question 
for  the  jury  in  the  trial  court. 

(E!d.    Note. — For    other    cases,    see    Criminal 
Law,  CenL  Dig.  {  3077;    Dec.  Dig.  f  1159.*! 

2.  HoMTcioE  (i  268*)— Question  fob  Jubt— 
Evidence. 

In  a  murder  case,  evidence  held  sufficient 
to  go  to  the  jury. 

[Ed.   Note.— For  other   cases,   see   Homicide. 
Cent.  Dig.  §  562;  Dec.  Dig.  §  26a»J 

S.  Cbiminai,  Law  ({  723*)— Tbiai,— Akoument 

OF  GOMMONWEAXTH'S  ATTOBNET. 

In  a  murder  case,  it  was  not  improper 
argument  for  the  commonwealth's  attorney  to 
say,  "I  demand  for  the  commonwealth  and  all 
these  people  (meaning  those  in  the  courtroom 
assembled  to  hear  the  argument)  a  verdict  of 
guilty  against  this  defendant ;"  he  having  a  right 
to  ask  such  a  verdict  for  the  commonwealth 
if  he  believed  the  evidence  authorized  a  convic- 
tion, and  to  refer  to  the  audience,  they  being 
citizens,  and  as  such  interested  in  having  the 
law  enforced. 

[EM.    Note.— For    other    cases,    see    Criminal 
Law,  Cent.  Dig.  |  1676;    Dec.  Dig.  {  723,*] 

4.  Cbiminal  Law  (S  855*)— Tbia]>-Conduct 
or  JuBY— Writing  Out  Testiuont. 

The  practice  of  writing  out  the  testimony 
of  witnesses  by  the  jury  after  retirement,  and 
using  the  writing  in  arriving  at  a  verdict,  is 
not  to  be  commended. 

[Ed.    Note.— For    other    cases,    see    Criminal 
Law,  Dec.  Dig.  §  855.*] 

5.  Cbiminai,  Law  (S  1156*)— Appeai/— Review 
— Befusal  of  New  Trial. 

Under  Cr.  Code  Prac.  {  281,  providing  that 
the  decision  on  motion  for  a  new  trial  shall  not 
be  subject  to  exception,  the  matter  of  miscon- 
duct or  the  jury,  first  brought  to  the  attention 
of  the  court  on  application  for  a  new  trial,  can- 
not be  considered  on  appeal. 

[Ed.    Note.— For   other   cases,    see    Criminal 
Law,  Dec  Dig.  {  1156.*] 

Appeal  from  Circuit  Court,  Carter  County. 
"To  be  ofllclally  reported." 
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Van  OlpsoD  was  conTkted  of  voluntary 
manslausbter  on  a  dtarge  of  murder,  and 
appeala.    Affirmed. 

Armstrong  &  Dnvall,  John  S.  Marcnm,  and 
Frank  Prater,  for  appellant.  Jas.  Breathitt, 
Atty.  Gen.,  and  Tom  B.  McGregor,  Asst  Atty. 
Gen.,  for  the  Commonwealth. 

SBTTTLB,  G.  J.  7%e  appellant.  Van  GIp- 
Bon,  Insists  that  he  was  illegally  convicted 
In  the  court  below  of  voluntary  manslaugh- 
ter nnder  an  indictment  charging  him  with 
tbe  marder  of  Elmer  James,  and  his  punish- 
ment fixed  at  confinement  In  the  penitentiary 
21  years,  and  by  this  appeal  seeks  a  reversal 
of  tbe  judgment  entered  upon  the  verdict 
of  tbe  Jury. 

James  was  shot  In  the  back  and  instantly 
killed,  and  appellant  admitted  on  the  trial 
tbat  be  killed  him,  but  claimed  that  In  taking 
Us  life  be  acted  In  self-defense.  The  com- 
monwealth's theory  Is  that  api)ellant  shot 
and  killed  deceased  from  ambush,  or  when 
be  was  fleeing  from  him.  The  latter  view 
was  favored  by  Its  counsel  because  of  the 
character  of  the  wound  Inflicted;  two  phy- 
(icians  having  testified  that  they  were  unable 
to  probe  the  wound  from  the  point  of  the 
ballet's -entrance,  from  which  they  deduced 
the  conclusion  that,  when  shot,  the  body 
of  deceased  was  inclined  forward  as  If  he 
were  running,  which  stretched  the  muscles 
and  ligaments  of  the  back,  but  that  upon 
receiving  the  wound  and  falling,  they  re- 
laxed and  resumed  their  normal  position, 
thereby  closing  the  wound,  and  so  obstruct- 
ing the  passage  made  by  the  bullet  that  the 
probing  was  made  Impossible.  On  the  oth- 
er hand.  If,  when  shot,  deceased  was,  as 
claimed  by  appellant,  in  the  act  of  picking  up 
a  rock  to  throw  at  him,  that  fact  would 
also  account  for  the  closing  of  the  passage 
made  through  his  body  by  the  bullet 

Tbe  deceased  married  a  sister  of  appel- 
lant and  he  and  his  wife  made  their  home 
with  the  mother  of  appellant  and  the  wife 
of  deceased  on  another  part  of  the  same 
farm  upon  which  appellant  resided.  Ac- 
cording to  the  evidence,  deceased  and  his 
mother-in-law  were  not  on  good  terms,  and 
for  this  or  some  other  reason  there  bad  been 
a  bad  state  of  feeling  existing  for  some  time 
between  deceased  and  appellant  The  kill- 
ing of  James  occurred  about  7  o'clock  on 
the  morning  of  July  17,  1906,  on  a  branch 
near  appellant's  residence.  Two  or  three 
witnesses  Introduced  by  the  commonwealth 
testified  that  they  heard  the  pistol  shot  when 
tbe  killing  occurred,  and  that  It  was  Im- 
mediately followed  by  a  cry  of  distress ;  but 
none  of  the  commonwealth's  witnesses  saw 
the  killing.  One  of  them,  Elmer  Webb,  a  16 
year  old  nephew  of  appellant  and  a  member 
of  his  household,  testified  that  he  heard  tbe 
■hot  and  shortly  before  It  was  fired  saw  ap- 
pellant get  from  a  trunk  bis  pistol  and  start 
with  It  in  bis  iKieseesion  toward  the  tobacco 


patch,  where  tbe  killing  occurred,  saying 
when  he  left  the  house  that  he  would  "put 
Elmer  James  out  of  the  hollow  danmed 
rough."  The  witness  further  testified  tbat 
soon  after  the  appellant's  departure  he  left 
the  latter's  house  to  take  some  milk  to  his 
grandmother,  Mrs.  Dana  Oipson;  that  upoD> 
reaching  the  top  of  a  hill  he  beard  a  pistol 
shot  down  In  the  hollow  about  ISO  yards 
from  him,  and,  going  further,  met  appellant 
with  tbe  pistol  In  his  hand  returning  to  the- 
house,  but  neither  of  them  then  spoke  to  the 
other/  Tbe  witness  said  he  then  went  oa 
down  in  the  hollow,  and  there  found  de- 
ceased lying  in  the  path,  face  downward, 
dead ;  that  he  proceeded  to  the  house  of  his 
grandmother,  about  100  yards  from  the  place 
of  tbe  homicide,  and  ddivered  the  milk, 
without  telling  her  of  the  death  of  her  son- 
in-law,  and  then  returned  to  appellant's 
house;  that  upon  his  arrival  at  the  top  of 
the  bin  beyond  the  hollow  he  again  met  ap- 
pellant who  asked  him  if  he  saw  James,  and 
if  he  was  dead,  to  both  of  which  questions 
the  witness  gave  afllrmatlve  answers;  that 
appellant  then  told  witness  to  go  to  the 
house  and  tell  his  Aunt  Eliza,  appellant's 
wife,  to  bring  him  bis  clothes,  that  he  was 
going  to  Ohio,  which  intention  appellant  at 
once  carried  Into  effect  but  a  few  days 
later  returned  to  this  state  and  surrendered 
himself  to  the  sheriff  of  Carter  county. 

Appellant's  account  of  the  homicide  greatly 
differed  from  that  of  the  witness,  Webb. 
He  testified  that  he  and  bis  nephew,  Webb, 
were  at  work  In  the  tobacco  patch,  and  bis 
wife  was  also  present  when  James  was 
killed;  that  he  had  his  pistol  with  him,  be- 
cause he  had  learned  from  his  mother  the 
day  before  that  James  had  threatened  to  kill 
her,  and  also  kill  appellant,  and  had  Invested 
the  proceeds  derived  from  the  sale  of  a  calf 
in  a  pistol  for  that  purpose;  that  James 
came  up  the  hollow,  and  appellant  said  to 
him,  "Good  morning,"  to  which  James  re- 
plied, "Go  to  hell,  you  damned  son  of  a ," 

and  added  that  Eliza,  appellant's  wife,  had 
been  telling  lies  on  him.  Appellant  further 
testified  that,  following  these  statements  of 
James,  he  told  him  of  bis  abuse  of  and 
threats  against  appellant's  mother,  and  that 
be  should  not  blackguard  his  wife,  and  must 
get  bis  clothes  and  get  out  of  the  hollow,  or 
he  (appellant)  would  put  him  out;  that 
James  thereupon  cursed  appellant,  said  he 
would  kill  him,  and.  picking  up  a  rock,  threw 
It  at  him,  but  appellant  dodged  it;  tbat 
James  then  threw  a  second  rock,  which 
struck  appellant  on  the  hip,  following  which 
he  Jumped  from  the  bank  over  the  branch, 
and,  stooping  over,  with  his  back  toward 
appellant  picked  up  tbe  third  rock,  and  was 
in  the  act  of  raising  It  to  again  throw  it 
at  appellant  when  the  latter  shot  him  with 
the  pistol ;  that  James  then  dropjjed  the 
rock,  gave  a  cry,  and  ran  back  down  the 
hollow  about  40  yards,  fell  to  the  ground. 
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and  soon  died.  The  post  mortem  conducted 
by  the  physicians  showed  that  the  pistol  ball 
passed  through  the  lower  part  of  the  heart, 
causing,  as  the  physicians  testified,  Instant 
death.  They  therefore  expressed  the  (pin- 
ion that  deceased  fell  where  he  was  shot, 
and  this  testimony.  It  was  urged  In  behalf  of 
the  commonwealth,  contradicted  that  of  ap- 
pellant that  deceased  ran  40  yards  after  he 
was  shot,  and,  together  with  the  nature  of 
the  wound  received  and  proof  of  tracks 
found  near  the  body,  tended  to  support  the 
theory  of  the  commonwealth  that  deceased 
was  fleeing  from  appellant  when  shot 

Various  grounds  were  filed  by  appellant  in 
support  of  his  motion  for  a  new  trial,  but 
we  deem  It  necessary  to  consider  only  such 
of  them  as  are  urged  by  counsel  for  a  re- 
versal. 

Their  first  contention  is  that  the  trial  court 
erred  in  refusing  to  permit  appellant  to  tes- 
tify for  himself  that  his  mother,  a  day  or 
two  before  the  homicide,  informed  him  of 
James'  abuse  of  and  attempt  to  strike  her, 
and  his  threats  against  her  and  appellant 
There  is  no  ground  upon  which  to  rest  this 
contention,  for  the  bill  of  evidence  found  in 
the  record  shows  that  both  appellant  and  his 
mother  testified  in  detail  as  to  this  matter, 
without  objection  or  denial  from  court  or 
counsel.  We  assume,  therefore,  that  counsel 
for  appellant  Inadvertently  overlooked  that 
part  of  the  evidence. 

The  second  contention  of  appellant's  coun- 
sel, that  the  verdict  of  the  Jury  Is  flagrantly 
against  the  evidence,  we  must  also  pronounce 
untenable.  This  contention  is  based  on  the 
alleged  contradictory  statements  of  appel- 
lant's nephew,  Elmer  Webb,  without  whose 
testimony,  it  is  argued,  appellant  could  not 
have  been  convicted.  It  must  be  conceded 
that  Webb  was  not  consistent  as  a  witness. 
It  appears  that  be  first  testified  at  the  In- 
quest held  by  the  coroner,  and  then  denied 
tiiat  he  knew  anything  about  the  killing  of 
James,  but,  upon  being  charged  with  the  hom- 
icide and  placed  under  arrest  therefor  the 
following  day,  admitted  knowledge  of  the 
crime,  and  for  the  first  time  told  that  ap- 
pellant was  the  slayer  of  James,  and  revealed 
the  facts  with  respect  to  the  crime  as  he 
seemed  to  know  and  understand  them. 
Again,  only  the  day  before  appellant's  trial, 
Webb  was  by  the  latter's  procurement  taken 
to  the  ofiSce  of  his  counsel,  and  there,  in  the 
presence  of  appellant,  his  grandmother,  the 
counsel,  and  one  or  two  other  persons,  signed 
and  perhaps  swore  to,  a  written  statement 
in  which  be  substantially  corroborated  appel- 
lant's version  of  the  manner  in  which  the 
homicide  occurred.  Yet,  when  called  to  the 
witness  stand  during  the  trial,  he  made  the 
same  statement  with  respect  to  the  homicide 
that  he  made  at  the  time  of  his  arrest,  at 
the  same  time  admitting  that  he  made  the 
statement  of  the  day  before,  contained  in 
the  writing  produced  by  appellant's  counsel, 
but  claiming  that  it  was  untrue,  and  that  he 


made  it  because  of  the  presence  of  the  grand- 
mother, and  through  fear  of  his  uncle,  the 
appellant,  with  whom  he  had  lived,  and  by 
whom  he  had  once  been  whipped.  It  is  not 
material  whether  this  court  would  or  would 
not  have  accepted  the  testimony  given  by 
Webb  on  the  trial.  It  was  for  the  Jury  to  de- 
termine whether  he  then  told  the  truth.  They 
had  him  before  them,  saw  bis  demeanor,  and 
beard  his  statements;  and  we^  even  if  dis- 
posed to  disbelieve  the  witness,  have  no  right 
to  invade  the  province  or  usurp  the  powers 
of  the  jury  by  declaring  that  Itis  testimony 
should  have  been  rejected.  We  are  therefore 
unable  to  say  that  the  verdict  was  flagrantly 
against  the  evidence;  and,  as  it  would  be 
still  wider  of  the  mark  to  declare  there  was 
no  evidence  anthorizlng  It,  we  cannot  say,  as 
requested  by  appellant,  that  the  trial  court 
should  have  peremptorily  Instructed  the  Jury 
to  acquit  him. 

It  is  also  contended  by  appellant  tliat  the 
circuit  court  erred  In  permitting  the  common- 
wealth's attorney,  over  appellant's  objection, 
to  say  in  argument  to  the  jury,  "I  demand 
for  the  commonwealth  and  all  these  people 
(meaning  those  in  the  courtroom  assembled  to 
hear  the  argument)  a  verdict  of  guUty  against 
this  defendant."  The  statement  in  question 
was  not  prejudicial.  The  commonwealth's  at- 
torney had  the  right  to  ask  for  the  common- 
wealth a  verdict  of  guilty  if  he  believed  the 
evidence  authorized  appellant's  conviction, 
and  to  refer  to  the  audience  present,  as  was 
done;  they  being  citizens  of  the  common- 
wealth, and  in  common  with  all  other  people 
interested  in  having  the  law  enforced  by  tbe 
punishment  of  tbe  guilty. 

It  is  further  contended  that  a  new  trial 
should  have  been  granted  because  the  jury 
were  guilty  of  Improper  conduct,  in  that  one 
of  their  number,  after  the  submission  of  the 
case,  took  it  upon  himself  to  reduce  to  writ- 
ing the  testimony  of  each  witness,  which 
writing,  it  Is  claimed,  was  used  by  tbe  Jury 
in  arriving  at  a  verdict  It  appears  that  tbe 
writing  referred  to  was  done  in  the  presence 
of  all  the  members  of  the  Jury,  and  In  tbe 
absence  of  proof  to  the  contrary  must  be  pre- 
sumed to  have  been  the  Joint  production  of 
all,  though  written  by  one  of  their  number. 
The  writing  does  not  seem  to  have  been  pre- 
served, and,  not  being  in  the  record,  its  ac- 
curacy cannot  be  tested  by  a  comparison  with 
the  contents  of  the  bill  of  evidence  brought  to 
this  court  We  do  not  mean  to  commend 
such  a  practice,  but  It  does  not  appear  to 
have  been  prejudicial  In  this  case  to  the 
rights  of  appellant  Moreover,  the  error.  If 
it  be  such,  is  one  which  this  court  is  with- 
out power  to  review.  As  said  In  Stuart  ▼. 
CJommonwealth,  105  S.  W.  170 :  "But,  waiving 
this  matter  (as  to  manner  of  arriving  at 
the  verdict  In  that  case)  and  also  the  ques- 
tion of  the  impropriety  of  permitting  an  at- 
tack upon  the  verdict  by  the  members  of 
the  Jury — ^whlch  this  court,  in  ConmKmwealth 
V.  Skeggs,  3  Bush,  19,  and  Lucas  v.  Cbnnon. 
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13  Bush,  650,  seems  to  have  held  could  not 
be  done — as  the  alleged  error  charged  to  the 
trial  court  grew  out  of  Its  refusal  to  grant 
appellant  a  new  trial  on  account  of  the  ac- 
tion of  the  Jury  complained  of,  and  was  a 
ruling  as  to  a  matter  brought  to  the  at- 
tention of  the  court  for  the  first  time  on  the 
application  for  a  new  trial,  we  are  prevented 
by  section  281,  Cr.  Code  Prac,  from  consld- 
erlug  it."  Redmon  t.  Commonwealth,  82  Ky. 
333;  Rutherford  t.  Commonwealth,  78  Ky. 
639. 

No  objection  is  made  to  the  Instructions, 
and  our  examination  of  them  convinces  us 
that  none  could  be  urged,  as  they  fully  and 
fairly  advised  the  Jury  of  the  law  with  re- 
spect to  every  aspect  of  the  case  In  language 
that  the  Jury  could  not  fall  to  understand. 

The  record  manifesting  no  error  that  conld 
have  been  prejudicial  to  the  appellant,  the 
Judgment  is  affirmed. 


KESNTUCKY  HEATING  CO.  v.  HOOD. 
(Court  of  Appeals  of  Kentucky.    April  16,  1909.) 

1  Gab  (8  21»)— Injuries  to  Gas  Fixtures 
AND  Connections— Elements  of  Compen- 
sation. 

Where  the  servants  of  defendant,  a  gas 
company,  wrongfully  removed  and  destroyed  the 
fixtures  and  connections  with  plaintiff's  house 
of  a  rival  gas  company,  thereby  depriving  plain- 
tiff and  her  tenants  of  necessary  heat,  and  caus- 
ing the  tenants  to  leave,  plaintiff  may  recover 
as  compensation,  not  only  the  cost  of  rpplacing 
the  fixtures  and  connections,  but  also  reasonable 
compensation  for  the  loss  of  profits  from  her 
tenants,  and  for  personal  inconvenience  and  dis- 
-comfort. 

[EM.  Note.— For  other  cases,  see  Gas,  Dec. 
Dig.  I  21.»] 

2.  Damages  (§  20*)- Injurious  Results  Not 
Within  Contemplation  ok  Defendant. 

In  an  action  for  damages  for  a  wrongful 
act,  it  is  not  material  whether  it  was  in  the 
contemplation  of  the  wrongdoer  that  loss  of 
business  or  profit  would  result  to  the  injured 
person. 

[Ed.  Note. — For  other  cases,  see  Damages. 
Cent.  Dig.  H  50,  57 ;    Dec.  Dig.  |  20.*] 

3.  ToBTB  (I  4*)— Proximate  Cause— Igho- 
sanoe  or  RESt;i.T. 

It  ia  no  defense  to  an  action  for  a  wrong- 
fal  act  that  defendant  did  not  know  that  any 
injury  or  loss  would  result. 

[Ed.  Note.— For  other  cases,  see  Torts,  Cent. 
I>ig.  !  4;  Dec  Dig.  S  4.*] 

4.  Gas  (I  21*)— INJUBY  TO  Gas  Fixtubes  and 
Connections— Exemplabt  Damages. 

Where  the  servants  of  defendant,  a  gas 
company,  wrongfully  removed  and  destroyed  the 
fixtures  and  connections  with  plaintiff's  house 
of  a  rival  gas  company,  thereby  depriving  plain- 
tiff and  her  tenants  of  necessary  beat,  and  tailed 
to  make  repairs  when  notified  of  the  injury, 
exemplary  damages  were  properly  allowed  plain- 
tilF. 

[Ed.  Note.— For  other  cases,  see  Gas,  Dec. 
Dig.  I  21.*] 

Appeal  from  Circuit  Court,  Jefferson 
Cotmty,  Common  Pleas  Branch,  Second  Di- 
vision. 


"To  be  oflJeially  reported." 

Action  by  Jessie  Hood  against  the  Ken- 
tucky Heating  Company.  From  a  Judgment 
for  plaintiff,  defendant  appeals.     Affirmed. 

Morton  K.  Yonts,  for  appellant  Eugene 
R.  Attkisson,  for  appellee. 

CARROLL,  J.  The  appellee  rented  a 
house  on  Walnut  street  in  Louisville  for 
the  purpose  of  subletting  rooms  to  boarders. 
The  house  consisted  of  a  basement  and  three 
stories,  the  third  story  being  an  attic  con- 
taining two  small  bedrooms.  She  paid  as 
rent  for  the  property  fOO  a  month;  and, 
when  the  incident  out  of  which  this  suit 
arose  occurred,  several  of  the  rooms  in  the 
house  were  occupied  by  iwrsons  who  had 
rented  them  from  her.  Some  of  these  rent- 
ed rooms  had  grates,  but  they  were  not  used, 
as  the  appellee  heated  the  entire  house  by 
heating  gas  furnished  by  the  Iioulsville  Gas 
Company.  In  May,  1907,  Mrs.  McDoniild,  a 
subtenant,  'who  occupied,  as  a  restaurant,  a 
part  of  the  basement,  desired  to  use  in  her 
place  the  natural  gas  fumlsbed  by  the  Ken- 
tucky Heating  Company,  and  applied  to  this 
company  to  connect  her  stove  with  its  gas 
mains.  At  this  time  there  was  in  that  part 
of  the  basement,  under  the  control  of  ap- 
pellee, three  gas  meters;  two  that  had  been 
installed  by  the  IxtulsvUle  Gas  Company, 
one  for  Ulumlnatlng  gas,  and  the  other  for 
heating  gas,  the  third  meter  belonging  to 
the  Kentucky  Heating  Company.  When 
the  employes  of  the  Kentucky  Heating  Com- 
pany went  to  the  residence  for  the  purpose 
of  connecting  the  stove  of  Mrs.  McDonald 
with  the  mains  of  that  company,  they  dis- 
connected the  heating  pipes  of  the  LoulsvlUo 
Gas  Company,  cut  out  and  used  some  16 
feet  of  the  pipe,  took  down  the  meter,  and 
threw  It  In  an  ash  barrel,  thereby  cutting 
off  all  the  beat  In  the  house  that  was  sup- 
plied by  the  Louisville  Gas  Company.  As  a 
result  of  this  all  the  renters  of  appellee  left, 
because  the  weather  was  too  cold  to  occupy 
the  rooms  without  beat  At  the  time  the 
employes  cut  off  the  beat,  Mrs.  Hood  was  In 
the  house,  but  they  did  not  notify  her  what 
they  were  going  to  do,  or  what  they  did,  nor 
did  she  know  anything  about  it  until  the 
renters  complained  to  her  of  haviug  no  beat 
In  their  rooms.  When  she  discovered  the 
cause  of  the  trouble,  sbe  at  once  notified  the 
Kentucky  Heating  Company,  and  requested 
it  to  repair  the  injury  its  employes  had 
done,  and  attempted  on  several  different 
days  to  get  the  company  to  replace  the  fix- 
tures, but  without  success.  About  a  week 
after  the  pipes  were  disconnected,  the  Louis- 
ville Gas  Company  sent  its  men  to  the 
house,  and  they  replaced  the  fixtures  and 
turned  on  the  heat  charging  appellee  for 
this  service  $6.  Whereupon  the  appellee 
brought    this    suit    against    the    Kentucky 
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Heating  Oompany  to  recover  damages  for 
the  -willful,  mallcloua,  and  wrongful  acts  of 
tbe  employes  In  interfering  with  the  heating 
fixtures  of  the  LoulsTllle  Gas  Company, 
thereby  not  only  depriving  her  of  the  heat 
that  company  furnished,  and  subjecting  her 
to  Inconvenience  and  discomfort,  but  caus- 
ing the  renters  from  whom  she  had, been  re- 
ceiving about  $160  a  month  to  leave  the 
premises.  Upon  a  trial,  the  jury  assessed 
the  damages  at  $600.  A  reversal  Is  asked 
upon  two  grounds:  First,  because  the  ver- 
dict is  excessive;  second,  for  error  in  In- 
structing the  jury. 

Amon|;  the  instmctionB  given  was  tbe 
following:  "I  further  Instruct  you,  gentle- 
mea,  that  if  you  believe  from  the  evidence 
that  the  agents  or  employes  of  the  Ken- 
tucky Heating  Company  maliciously,  or  In 
wanton  disregard  of  plaintUTs  rights,  dis- 
connected the  meter  of  the  Louisville  Gas 
Company,  and  cut  off  the  supply  pipe, 
whereby  she  was  deprived  of  the  use  of  the 
gas,  you  may  or  may  not  in  your  discretion 
award  her  punitive  damages,  or  damages 
by  way  of  punishment  I  further  Instruct 
you  by  •mallciouB'  as  used  In  this  Instruc- 
tion is  meant  the  intentional  doing  of  a 
wrongful  act  without  legal  right."  It  may 
be  conceded  at  the  outset  that,  unless  the 
appellee  was  entitled  to  recover  punitive 
damages,  the  verdict  Is  excessive.  And  we 
are  also  of  the  opinion  that  Instruction  No.  2 
was  deficient  In  falling  to  specify  the  char- 
acter of  damages  appellee  was  entitled  to 
recover  as  compensation.  But  the  error  in 
this  instruction  was  not  so  prejudicial  as  to 
authorize  a  reversal,  especially  in  view  of 
the  fact  that  the  Jury  were  not  confined  in 
assessing  the  damages  to  compensation. 

It  is  insisted  that  the  appellee  was  only 
entitled  to  recover  the  amount  expended  by 
her  in  replacing  the  fixtures  taken  out  by 
the  employee  of  the  appellant  company,  but 
in  this  view  we  do  not  agree.  The  appellee 
had  the  unquestioned  right  to  heat  her 
house  with  gas  furnished  by  the  Louisville 
Gas  Company,  and  to  enjoy  the  profit  she 
might  have  received  from  the  persons  to 
whom  she  rented  rooms;  and  It  is  equally 
plain  that  the  employes  of  the  appellant  had 
no  right  or  authority  to  in  any  manner  In- 
terfere with  or  disturb  the  fixtures  by  which 
the  heat  was  obtained.  And  the  evidence 
conduces  to  show  that  at  the  time  the  heat- 
ing fixtures  were  removed,  it  was  necessary 
that  the  rooms  of  the  house  should  be  heat- 
ed in  order  to  make  them  comfortable  and 
habitable,  and  also  that  the  deprivation  of 
the  heat  caused  the  renters  to  leave.  As  ap- 
pellant's servants  wrongfully  deprived  ap- 
pellee of  the  convenience  and  comfort  of 
having  her  house  heated,  and  also  by  this 
conduct  caused  her  to  lose  tbe  Income  she 
received  from  the  tenants,  she  was  entitled 
to  recover  as  compensation,  not  only  the 
cost  of  replacing  the  fixtures,  but  In  addi- 
tion thereto  reasonable  compensation  for  the 


loss  she  sustained  in  being  deprived  of  her 
tenants,  and  for  personal  inconvenience  and 
discomfort.  It  would  fall  far  short  of  the 
relief  to  which  appellee  was  entitled  to  limit 
her  recovery  to  the  money  she  was  required 
to  pay  out  to  have  the  Injury  repaired.  A 
person  cannot  either  negligently  or  wantonly 
Injure  the  property  of  another,  thereby  caus- 
ing the  other  to  suffer  loss  In  business  or 
profits,  or  in  the  denial  of  the  ordinary  and 
reasonable  comforts  he  enjoyed,  and  then 
assert  that  all  the  injured  party  is  entitled 
to  recover  is  the  cost  of  replacing  the  in- 
jured property.  Waiving,  for  the  moment, 
the  question  of  exemplary  damages,  we  may 
lay  it  down  that,  whenever  a  person  la  in- 
jured in  his  person  or  property  by  the 
wrongful  act  of  another,  he  is  entitled  to  re- 
cover such  a  sum  as  will  fairly  compensate 
him,  not  only  for  the  actual  loss  sustained, 
but  for  such  consequential  damages  as  may 
spring  firom  the  deprivation  of  business  or 
profits  as  are  the  direct  or  proximate  re- 
sult of  the  tort  complained  of,  if  such  conse- 
quential damag^es  are  capable  of  reasonable 
ascertainment,  and  In  addition  thereto,  tbe 
facta  justifying  it,  compensation  for  personal 
inconvenience  and  discomfort.  In  the  case 
before  us  the  loss  sustained  by  appellee, 
aside  from  personal  inconvenience  and  dis- 
comfort, was  not  only  the  sum  she  paid  out 
for  having  the  fixtures  replaced,  but  the 
loss  she  suffered  In  being  deprived  of  tbe 
profit  she  had  the  right  to  expect  would  be 
received  from  the  renters.  This  profit  was 
not  uncertain  or  speculative.  It  was  as 
reasonably  sure  as  any  kind  of  business 
profit  can  be  that  depends  upon  the  develop- 
ment or  happening  of  the  future;  and,  fur- 
thermore, it  was  capable  of  reasonable  as- 
certainment by  a  jury.  The  appellee,  wheu 
her  tenants  left,  was  receiving  from  them 
a  fixed  sum.  This  income  she  lost  when 
they  withdrew  from  her  premises,  and  the 
loss  of  this  source  of  income  was  the  proxi- 
mate result  of  the  wrongful  act  complained: 
of. 

It  is  not  material  whether  it  was  in  tbe 
contemplation  of  the  wrongdoers  that  loss 
of  business  or  profit  would  result  to  the  in- 
jured party.  In  actions  for  breach  of  con- 
tracts the  rule  generally  held  to  is  that  only 
such  damages  can  be  recovered  as  are  actu- 
ally sustained,  or  such  as  it  is  reasonable  to 
conclude  were  within  the  CMitemplation  of 
the  parties  at  the  time  the  contract  was  en- 
tered into.  2  Chltty  on  Contracts,  p.  1324. 
But  this  measure  that  obtains  In  contracts 
will  not  be  applied  In  actions  sounding  in 
tort.  There  is  a  wide  difference  between, 
the  rights  and  remedies  allowable  in  the  one 
case  and  In  the  other.  1  Sutherland  on  Dam- 
ages, 1 15.  It  is  the  wrongful  act  done,  and 
the  consequences  that  naturally  result  from 
it,  that  the  law  looks  at  and  holds  the 
wrongdoer  responsible  for.  A  person  who 
commits  a  tort  like  this  is  liable  for  all  the 
damages  that  naturally  flow  from,  and  ar» 
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the  result  of,  tUs  wrongful  act,  although 
he  may  not  at  the  time  have  given  any 
thought  to  or  have  anticipated  that  inju- 
rious consequences  would  follow.  It  Is  no 
excuse  or  defense  for  the  wrongdoer  that  he 
did  not  mean  to  commit  any  wrong,  or  did 
not  know  that  any  injury  or  loss  would  en- 
sue. Xlie  general  rule  in  respect  to  the  re- 
covery of  consequential  damages  in  cases  of 
tort  is  very  well  stated  in  Sutherland  on 
Damages  (volume  1,  {  16):  "In  an  action  for 
a  tort,  if  no  Improper  motive  is  attributed  to 
the  defendant,  the  injured  party  is  entitled 
to  recover  such  damages  as  will  compen- 
sate him  for  the  injury  received  so  far  as 
It  might  reasonably  have  been  expected  to 
follow  from  the  circumstances;  such  as,  ac- 
cording to  common  experience  and  the  usual 
course  of  events,  might  have  been  reason- 
ably anticipated.  The  damages  are  not 
limited  or  affected  so  far  as  they  are  com- 
pensatory, or  by  what  was  in  fact  in  con- 
templation by  the  party  in  fault  He  who 
is  responsible  for  a  negligent  act  must  an- 
swer for  all  the  injurious  results  which 
follow  therefrom,  by  ordinary  natural  se- 
quence.' •  •  •  Whether  the  injurious 
conseqaences  may  have  been  "reasonably  ex- 
pected' to  have  followed  from  the  commis- 
sion of  the  act  is  not  at  all  determinative  of 
the  liability  of  the  person  who  committed 
the  act  to  respond  to  the  person  safferlng 
'Oierefrom.  •  •  •  There  need  not  be  in 
the  mind  of  the  Individual  whose  act  or  omis- 
sion has  wrought  the  injury  the  least  con- 
templation of  the  probable  consequences  of 
his  conduct;  he  is  responsible  therefor  be- 
cause the  result  proximately  follows  his 
wrongful  act  or  nonaction.  All  persons  are 
imperatively  required  to  foresee  what  wlU 
be  the  natural  consequences  of  their  acts 
and  omissions,  according  to  the  usual  course 
of  nature  and  the  general  experience."  See, 
also,  note  to  Wallace  v.  Pennsylvania  R.  Co., 
195  Pa.  127,  46  Atl.  685,  62  L.  R.  A.  S3 ; 
Wyant  r.  Crouse,  127  Mich.  168,  86  N.  W. 
627,  53  L.  R.  A.  626;  13  Cya  pp.  28,  29,  49; 
Gregory  v.  Slaughter,  124  Ky.  84S,  99  8.  W. 
247.  8  U  R.  A.  (M.  9.)  1228. 

It  Is  further  contended  by  counsel  for  ap- 
pellant that  it  was  error  to  instruct  the  Jury 
that  they  might  assess  exemplary  or  punitive 
damages.  But,  considering  the  circumstances 
under  which  the  tort  was  committed,  we 
think  it  was  a  case  in  which  the  Jury  might 
in  their  discretion  allow  exemplary  damages, 
and  hence  the  instruction  in  this  particular 
was  correct  It  is  a  general  rule  that  ex- 
emplary damages  In  cases  of  this  character 
are  not  allowable  unless  the  wrong  com- 
plained of  Is  committed  in  a  malicious,  ag- 
gravating, or  Insulting  manner,  or  with  reck- 
less disregard  of  the  rights  of  the  injured 
person.  Major  v.  Pulliam,  8  Dana,  682; 
Parker  t.  Jenkins,  S  Bush,  687;  Jennings 
V.  Maddox,  8  B.  Mon.  430 ;  Andrews  v.  Sing- 


er Mfg.  Ck).  (Ky.)  48  S.  W.  976 ;  Reynolds  y. 
Bralthwalte,  131  Pa.  416,  18  Atl.  1110;  4 
Sutherland  on  Damages,  H  1031,  1092-5. 
Measured  by  this  rule,  we  have  little  diffi- 
culty In  reaching  the  conclusion  that  the  con- 
duct of  the  servants  of  appellant  in  cutting 
the  pipes  and  throwing  the  meter  in  an  ash 
barrel  was,  to  say  the  least  of  it  a  high- 
handed, aggravating  piece  of  business,  done 
In  utter  and  reckless  disregard  of  the  rights 
of  appellee.  The  employ^  of  the  appellant 
company  do  not  give  any  reasonable  or  satis- 
factory excuse  for  their  conduct,  but  they 
make  plain  the  fact  that  it  was  not  the  re- 
sult of  Ignorance  or  mistake  or  accident  It 
was  not  necessary,  in  order  to  connect  the 
mains  of  the  heating  company  with  Mrs.  Mc- 
Donald's stove,  that  they  should  either  cut 
the  pipes  of  the  Louisville  Gas  Company  or 
tear  down  its  meter,  although  they  testify 
that  it  was  more  convenient  and  less  expen- 
sive to  do  it  in  this  way  than  it  would  be  to 
make  the  necessary  connections,  as  might 
have  been  done,  without  disturbing  the  fix- 
tures of  the  other  company.  Looking  at  the 
matter  from  any  reasonable  standpoint,  it  is 
inconceivable  why  these  men  should  have 
acted  in  this  manner,  unless  they  did  it  with 
the  malicious  intention  of  interfering  with, 
and  injuring,  the  property.  Nor  did  appel- 
lant company  treat  appellee  in  a  proper,  be- 
coming, or  reasonable  manner,  after  she  noti- 
fied it  that  her  fixtures  had  been  disconnect- 
ed by  its  reckless,  if  not  malicious,  em- 
ployM.  Although  appellant  was  notified  of 
the  trouble  on  the  day  following  the  commis- 
sion of  the  wrong,  it  did  not  repair  the  in- 
Jury  or  make  any  reasonable  effort  to  do  so. 
Upon  the  whole  case  we  see  no  reason  for 
disturbing  the  Judgment,  and  it  is  affirmed. 


8AMEULS  V.  WILLIS. 

(Court  of  Appeals  of  Kentucky.     April  21, 
1909.) 

1.  ParsioiAits  ARO  Sdboeons  ({  18*)— Mal- 
pbactiob—Petitiow— Variance. 

Where  the  petition,  in  an  action  for  mal- 
practice, alleged  tliat  defendant,  in  the  coarse 
of  an  operation  on  plaintiff,  negligently  cut  her 
intestines,  and  negligently  left  in  her  abdomen 
after  the  operation  a  sponge  which  irritated 
the  intestines,  causing  them  to  ulcerate,  etc., 
plaintiff,  though  failing  to  show  that  defendant 
negligently  cat  the  intestines,  could  recover  by 
showing  that  he  negligently^  left  in  her  abdomen 
a  sponge  caasing  the  injaries  complained  of. 

[Ejd.  Note. — For  other  cases,  see  Physicians 
and  Surgeons,  Dec.  Dig.  f  18.*] 

2.  Phtbicians  and  Sxtbobons  ((  18*)— Mal- 

PRACTICK— PETrrlON— INSTBUCTIONB. 

llie  original  petition  in  an  action  for  mal- 
practice alleged  that  defendant  negligently  left 
a  sponge  in  plaintifTg  abdomen  after  an  oper- 
ation, and  that  the  sponge  caused  the  intestines 
to  ulcerate.  An  amended  petition  also  charged 
that  defendant  negligently  cat  the  intestines. 
The  evidence  was  confined  to  the  negligence 
based  on  leaving  the  sponge  in  the  abdomen. 
There  was  no  claim  of  surprise.    Held,  that  the 
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court  properly  submitted  the  case  to  the  jury  on 
the  issue  of  the  negligence  alleged  in  the  orig- 
inal petition. 

[Ed.  Note. — For  other  cases,  see  Physicians 
and  Surgeons,  Dec.  Dig.  §  18.*] 

3.  Appeal  and  Erbor  (§  1053*)— Harmless 
Esrob  —  Erroneous  Admission  of  Evi- 
dence. 

Where,  in  an  action  for  malpractice,  de- 
fendant testified  that  the  terms  of  bis  i>olicy 
insuring  him  against  accidents  did  not  cover 
any  damages  that  might  be  recoverable  in  the 
action,  and  the  court  subsequently  directed  the 
jury  to  disregard  the  testimony  as  to  his  in 
surance,  the  error  in  permitting  evidence  as  to 
his   insurance   was   not  ground   for  reversal. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  i  4179;    Dec.  Dig.  f  1053.*] 

4.  Evidence  (§  506*)— Opiniowb— Matters  Di- 
bectlt  in  issue. 

In  in  action  for  malpractice  in  the  per- 
formance of  an  operation,  physicians  may  tes- 
tify concerning  the  teachings  of  their  science 
and  the  customs  of  their  craft,  but  the^  cannot 
give  their  opinion  whether  an  operation  per- 
formed in  a  manner  described  was  performed 
in  an  ordinarily  careful  manner;  that  being 
for  the  jury  alone. 

[Ed.  Note. — For  other  cases,  see  Evidence, 
Cent.  Dig.  i  2309;    Dec.  Dig.  i  506.*) 

5.  Phtsicians  and  Surgeons  (J  18*)— Mal- 
practice— Question  fob  Juby. 

Where,  in  an  action  for  malpractice  in  the 
performance  of  an  operation,  based  on  the  neg- 
ligence of  the  physician  in  leaving  a  sponge  in 
the  patient's  abdomen  after  the  operation,  physi- 
cians testified  that  the  best  surgeons  sometimes 
left  a  sponge  in  the  bodies  of  their  pationts  in 
performing  similar  operations,  the  question 
whether  the  physician  exercised  proper  care  was 
still  for  the  jury,  since  because  all  men  are  at 
some  time  careless  does  not  relieve  one  from 
the  legal  consequences  of  his  careless  act. 

[Ed.  Note.— For  other  cases,  see  Physicians 
and   Surgeons,  Cent.   Dig.  i  44;    Dec.   Dig.  i 

6.  Physicians  and  Surgeons  (|  18*)— Mal- 
PBACTioE— Damages. 

Defendant,  after  performing  an  operation, 
negligently  left  in  plaintiff's  abdomen  a  sponge, 
which  caused  the  intestines  to  ulcerate,  creating 
a  fistula  which  emitted  fecal  matter  and  noxious 
gases  to  the  serious  impairment  of  plaintiffs 
health  and  caused  her  sickness  and  mental  and 
physical  suffering.  Held,  that  a  verdict  for 
$3,500  was  not  excessive. 

[Ed.  Note.— For  other  cases,  see  Physicians 
and  Surgeons,  Cent.  Dig.  g  46 ;  Dec.  Dig.  g 
18.  J 

Aiqpeal  from  Circuit  Court,  Barren  County. 

"To  be  officially  reported." 

Action  by  Mary  Willis  against  F.  W.  Sam- 
euls.  From  a  ]udg;ment  for  plaintiff,  defend- 
ant appeals.     Affirmed. 

Porter  &  Sandidge,  J.  C.  Sims,  and  Sims, 
Du  Bose  &  Rodes,  for  appellant  Baird  A 
Richardson,  for  appellee. 

O'REAR,  J.  Appellant  is  a  surgeon  of 
many  years'  experience  In  performing  ab- 
dominal operations.  His  office  and  residence 
are  at  LiOUlsviUe.  He  was  called  to  Glas- 
gow Junction  to  operate  on  appellee  for  ovari- 
tis. Appellee  had  been  very  sick  for  some 
months,  and,  tbe  local  doctors  advising  the 
operation  and  recommending  appellant,  sbe 


decided  to  have  him  do  the  work.  He  sent 
down  a  trained  nurse  and  followed  next  day 
with  a  medical  student  as  assistant  Several 
doctors  of  the  neighborhood  came  In  to  wit- 
ness the  operation.  After  the  patient  had 
been  put  under  the  influence  of  an  anjesthetic, 
the  abdomen  was  opened  by  a  five  or  six 
inch  Incision,  tbe  intestines  were  pressed 
aside  from  the  Infected  region,  and  In  order 
that  they  might  be  held  in  place,  and  so  as 
not  to  Interfere  with  the  operator's  work,  a 
number  of  surgical  sponges  were  inserted  in 
the  abdominal  cavity,  forming  a  kind  of  cof- 
ferdam about  tbe  organ  to  be  operated  upon. 
These  sponges  are  described  as  gauze  cloths 
about  14  Inches  by  6  Inches,  stitched  to- 
gether. After  the  operation  the  sponges  were 
intended  to  be  removed  and  the  cut  In  tbe 
abdomen  drawn  together  by  stitches,  leaving 
a  small  opening  in  which  was  Inserted  strips 
of  tbe  gauze  for  drainage  purposes.  Tbe 
operation  was  thought  to  have  been  a  success, 
but  the  patient  did  not  respond  by  the  an- 
ticipated recovery.  Instead,  after  a  few 
days,  sbe  grew  worse.  Finally,  and  in  about 
30  days  after  the  operation.  It  was  discover- 
ed through  a  part  of  the  original  opening 
made  In  the  abdomen  that  some  foreign  sub- 
stance was  lying  near  the  surface,  which  on 
being  removed  was  discovered  to  be  one  of 
the  surgical  sponges  used  at  the  operation. 
So  it  Is  claimed  by  appellee.  It  was  lucrus- 
tated  In  and  saturated  with  foul-smelling  pus. 
After  its  removal  the  patient  improved  In 
health,  but  there  was  left  a  sinus,  which  It 
is  claimed  has  developed  Into  a  fecal  fistula. 
Appellee  brought  this  suit  against  appellant, 
charging  malpractice,  in  that  he  negligently 
left  or  suffered  to  be  left  in  her  person  after 
the  operation  the  surgical  sponge,  which  ir- 
ritated the  intestines,  causing  them  to  fester 
and  ulcerate,  creating  the  fistula,  which  emit- 
ted fecal  matter  and  noxious  gases  to  tbe 
serious  impairment  of  her  health,  and  caus- 
ing her  sickness  and  humiliation,  mental  and 
physical  suffering,  for  which  she  sought  dam- 
ages. The  trial  resulted  In  a  verdict  and 
judgment  for  $3,500  for  tbe  plaintiff. 

Tbere  are  several  rulings  of  the  trial  court 
presented  on  this  appeal  by  the  defendant 
as  errors,  for  which  he  asks  a  reversal  of 
the  judgment  In  the  petition  it  was  charg- 
ed, inter  alia:  That  tbe  defendant  negligent- 
ly and  carelessly  caused  and  permitted  to  be 
left  in  the  plaintiff's  body  Instruments,  ma- 
terial, and  dressing  used  in  said  operation, 
and  negligently  and  carelessly  left  said  in- 
struments, material,  and  dressing  to  remain 
in  her  body  for  several  weeks,  injuring  and 
perforating  her  Intestines  and  bowels,  and 
destroying  same;  that  he  negligently  and 
carelessly  permitted  her  intestines  and  bow- 
els to  perforate;  and  that  her  intestines  and 
bowels  are  still  perforated,  and  permanently 
injured,  and  so  forth.  In  an  amended  peti- 
tion filed  before  the  trial,  it  is  said:    "Sbe 
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states:  That,  wbererer  the  word  'perforated' 
occurs  In  her  petition,  she  asks  leave  of  the 
court  to  strike  the  same.  She  states  that 
the  defendant  when  making  and  superintend- 
ing said  operation  negligently  and  carelessly 
cut  her  Intestines,  and  negligently  left  the 
same  open,  and  he  negligently  and  careless- 
ly left  the  sponge  described  in  her  original 
petition  in  her  bowels  for  more  than  30  days, 
and  the  same  festered  and  gathered  pus  In 
her  bowels,  and  ulcerated  her  Intestines  and 
left  an  opening  therein,  and  the  gas  and  food 
and  contents  of  her  stomach  and  bowels 
worked  out  through  said  opening  in  her  in- 
testines made,  as  aforesaid,  passing  out  at 
the  opening  in  her  abdomen,  which  was 
made  to  perform  said  operation,  thus  form- 
ing an  artificial  opening  in  her  abdomen; 
that  the  same  has  existed  and  continued, 
and  now  exists  by  reason  of  the  negligence 
and  careless  acts  of  the  defendant,  causing 
ber  great  bodily  and  mental  anguish,  humilia- 
tion, and  suffering,  and  permanently  injur- 
ing her  as  stated  in  her  original  petition." 

There  was  no  evidence  that  appellant  per- 
forated or  cut  the  plaintiffs  Intestines. 
There  was  evidence  that  the  sponge  was 
left  In  her  abdomen,  and  that  It  did  ulcerate 
the  intestines,  with  the  consequences  charg- 
ed. It  is  now  urged  by  appellant  that  plain- 
tlft  by  the  amended  petition  quoted  abandon- 
ed and  withdrew  her  complaint  based  upon 
the  perforation  of  her  bowels  by  the  sponge, 
and  elected  to  try  to  recover  upon  the  sole 
charge  of  the  negligence  of  the  defendant  in 
cutting  or  perforating  the  bowels  in  the 
course  of  the  operation.  It  was  therefore 
urged  in  the  court  below,  and  Is  urged  here 
by  appellant,  that  all  the  evidence  admitted, 
and  the  Instructions  submitted  authorizing  a 
recovery  by  the  plaintiff  for  the  ulceration  of 
her  bowels  by  the  sponge,  and  any  conse- 
quences therefrom,  were  irrelevant  to  the 
issue,  and  should  not  have  l)een  allowed. 
Simplified,  the  charge  in  the  original  peti- 
tion was  that  the  defendant  had  carelessly 
left  foreign  substances  In  the  plaintiff's  ab- 
domen after  the  operation,  which  had  per- 
forated her  bowels,  producing  the  ill  effects 
specified.  It  was  doubtless  thought  by  plain- 
tiff's counsel  upon  reflection  that  they  would 
be  held  to  show  a  perforation  in  order  to 
recover,  and  that  by  the  foreign  substance 
left  there,  whether  the  sponge  or  other 
thing;  that  to  perforate  required  a  cut  or 
puncture.  Unwilling  to  rest  their  case  upon 
such  a  narrow  charge,  they  by  the  amend- 
ment sought  to  and  did  enlarge  it  First 
they  withdrew  the  charge  that  by  the  sub- 
stances left  in  the  abdomen  the  l>owels  had 
been  perforated.  In  lieu  they  charged :  First, 
that  the  defendant  in  the  course  of  the  op- 
eration negligently  cut  or  perforated  her  in- 
testines; and,  second,  that  the  sponge  which 
he  negligently  left  in  her  abdomen  ulcerated 
her  intestines  "and  left  an  opening  therein," 
festering  and  gathering  pus  in  her  bowels. 
When  the  evidence  failed  to  support  the  first 


charge,  plaintiff  was  still  at  liberty  to  sus- 
tain the  latter  if  she  could,  and  such  was 
the  issue  presented  by  the  pleadings.  Proof 
upon  that  Issue  was  admitted  from  each  side. 
There  is  no  claim  of  surprise.  Expert  wit- 
nesses were  brought  from  great  distances 
by  the  defendant,  whose  testimony  in  the 
main,  if  not  wholly,  was  upon  that  point. 
The  jury's  attention  was  directed  sliarply  to 
that  Issue  of  fact  The  motion  for  a  per- 
emptory instruction  for  the  defendant,  and 
for  judgment  upon  the  pleadings,  based  upon 
the  theory  of  the  Issue  now  advanced  by  ap- 
pellant, were  properly  overruled. 

While  the  defendant  was  testifying,  he 
was  required  on  cross-examination  to  answer 
the  question  whether  he  carried  a  policy  of 
Insurance  against  accidents  of  that  kind. 
Before  another  witness  had  been  Introduced, 
the  court  receded  from  his  ruling  on  that 
point.  This  appears  In  the  bill  of  evidence: 
"The  court  said  to  the  jury  that  on  yester- 
day the  plaintiff  asked  of  the  defendant  if 
be  didn't  carry  an  insurance  policy  against 
loss  or  liability  of  this  character.  On  motion 
all  the  testimony  of  the  defendant  pertain- 
ing to  such  policy  is  now  withdrawn  from 
the  jury,  and  the  court  admonished  the  jury 
to  disregard  all  that  testimony  and  not  con- 
sider it  for  any  purpose  in  the  consideration 
of  this  case."  The  record  does  not  show  up- 
on whose  motion  the  matter  was  withdrawn. 
Nor  docs  it  appear  that  the  evidence  could 
have  been  very  material  in  any  event.  On 
his  re-examlnatlon  before  the  matter  was 
withdrawn,  appellant  was  questioned  and  an- 
swered thus:  "Q.  You  have  been  asked  about 
insurance  against  suits  for  malpractice.  I 
will  ask  you  if  the  terms  of  your  policy  coVt 
er  any  damages  that  may  be  recovered  in  a 
case  like  this?  A.  Not  in  the  slightest"  We 
see  no  cause  to  suspect  that  the  jury  would 
have  disregarded  the  witness'  answer,  or  did 
not  obey  the  subsequent  admonition  of  the 
court  The  error  was  probably  harmless  in 
the  first  place,  and  was  cured  In  the  next 

Appellant  testified,  and  a  number  of  other 
witnesses  in  his  behalf  testified,  as  to  the 
customary  and  correct  method  of  skilled  phy- 
sicians In  performing  the  operation  which  Is 
the  subject  of  this  suit.  Some  of  the  wit- 
nesses were  asked  the  hypothetical  question 
whether,  if  the  operation  was  performed  in 
that  manner.  It  was  an  ordinarily  careful 
manner  of  doing  it,  or  was  negligent  Upon 
objection  the  witnesses  were  not  allowed  to 
answer  that  question.  This  was  the  correct 
ruling.  That  was  for  the  jury  alone.  Wit- 
nesses from  a  profession  may  be  called  to 
testify  concerning  the  teachings  of  their  sci- 
ence, and  the  customs  of  their  craft  but 
whether  these  things  amount  to  due  care  is 
for  the  court  or  jury  to  say  in  a  controverted 
case. 

Many  of  the  physicians  testifying  on  be- 
half of  the  defendant  said  that  the  best  of 
surgeons  sometimes  left  a  sponge  or  some 
foreign  substance  in  the  bodies  of  their  i>a- 
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tlents  In  performing  similar  operations.  It 
Is  argued  from  this  that,  as  the  highest  de- 
gree of  skill  and  care  are  not  exempt  from 
the  commission  of  such  accidents,  a  similar 
lapse  by  appellant  was  at  least  not  other 
than  "ordinary  care" ;  but  that  does  not  fol- 
low. Because  all  men  are  at  some  time 
careless  does  not  relieve  any  man  from  the 
legal  consequences  of. his  careless  act;  but 
even  that  was  for  the  Jury  to  say  whether 
appellant  exercised  the  degree  of  care  In  the 
case  which  ordinarily  prudent  and  skilled 
surgeons,  who  practice  In  similar  localities, 
usually  exercise  In  such  matters. 

The  evidence  was  conflicting  whether  ap- 
I>ellant  left  the  sponge  In  appellee's  body,  bat 
it  was  there.  Its  presence  was  not  other- 
wise accounted  for.  He  alone  placed  and 
removed  the  sponges  that  were  used  in  the 
operation.  There  was  considerable  evidence 
tending  to  show  it  was  left  there  by  appel- 
lant, and  that  he  did  not  pnrsue  the  course 
which  his  own  witnesses  of  his  profession 
said  was  customary  and  necessary  to  verify 
whether  all  sponges  had  been  removed. 

We  think  a  statement  of  the  case  disposes 
of  the  claim  that  the  damages  were  exces- 
sive. 

Judgment  affirmed. 


WILLIAMS    COAL    CO.    v.    JONES. 

(Court  of  Appeals  of  Kentucky.     April  28, 
1009.) 

1.  Masteb  ano  SnavANT  (|  289*)— Injubt  to 
Servant— Pebemptoby  iNSTRrcnoN. 

Under  the  rule  that,  if  the  facts  shown  le- 
gitimately establish  a  no  stronger  presumption 
of  negligence  of  defendant  causing  the  injury 
than  of  an  accident  for  which  defendant  would 
not  be  responsible,  a  peremptory  instruction 
should  be  given,  the  jury  should  have  been  in- 
structed to  find  for  defendant,  in  an  action  for 
injury  by  the  falling  down  of  the  brake  to  an 
employ^  riding  an  empty  car  to  a  coal  tipple, 
his  complaint  being  ttiat  sufiicient  help  was  not 
furnished,  so  that  on  the  day  in  question  he 
had,  in  addition  to  his  regular  duties  of  riding 
the  empties  to  the  tipple,  to  ride  the  loaded  cars 
out  from  the  tipple,  requiring  him  to  hurry ;  he 
not  testifying  that  he  was  so  hurried  as  to  pre- 
vent his  inspecting  the  car  before  starting  to 
ride  it,  as  was  his  duty,  or  that  be  was  acting 
under  an  emergency  requiring  bim  to  dispense 
with  the  Inspection  because  of  his  double  duty, 
and  the  evidence  leaving  the  mind  in  equal 
doubt  as  to  whether  plaintiff  did  or  did  not  in- 
spect, or  as  to  whether  the  action  of  the  brake 
was  or  was  not  simply  an  accident  incident  to 
the  business. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  §g  1114,  1115;  Dec  Dig. 
§  289.*] 

2.  Mastib  and  Sebvant  (JJ  101,  102*)— Pun- 
NiBHiHO  Safk  Affliahces— Statement  or 

DUTT. 

Instead  of  telling  the  jury  that  it  was  the 
master^s  duty  to  furnish  the  employ^  appliances 
that  were  reasonably  safe,  they  should  have 
been  told  It  was  its  duty  to  use  ordinary  care 
to  furnish  appliances  that  were  reasonably 
safe;   at  least  where,  as  in  the  case  of  railroad 


cars,  ordinary  care  will  not  always  furnish  an 
appliance  that  is  reasonably  safe. 

[Ed.  Note. — ^For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  I!  173,  174 ;  Dec.  Dig.  {} 
101,  1(K.»] 

8.  Masteb  and  Sebvant  (I  291*)— Duty  to 
FuBNiBH  Appliances— Pleadino  and  Evi- 
dence—Instbuctions. 

The  gist  of  an  action  by  an  employs  for 
injury  not  being  the  furnishing  of  an  unsafe 
car,  but  &ilure  to  furnish  him  reasonable  as- 
sistance and  requiring  him  to  do  the  work  in 
a  way  that  was  not  reasonably  safe,  an  instmc- 
tion  as  to  the  dnty  to  furnish  safe  appliances 
should  be  omitted,  aa  not  following  the  cause 
of  action  pleaded  and  attempted  to  be  proved. 

[£!d.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  |  1136 ;  Dec  Dig.  g  291.*] 

4.  Tbial    ({   253*)— Instbuctions— loNOBiNO 

Evidence. 

The  uncontroverted  evidence  in  an  action 
for  injury  to  a  servant  by  defect  in  a  car  being 
that  be  was  paid  to  inspect  the  cars,  the  bracket- 
ed words  should  have  been  omitted  from  the 
instruction  that,  when  a  servant  enters  a  mas- 
ter's employ,  he  assumes  the  risk  ordinarily  in> 
cjdent  to  his  employment  [but,  in  the  absence 
of  an  agreement  to  do  so,  be  is  not  bound  to 
inspect  machinery  with  which  he  works]. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  I  613;   Dec  Dig.  ^  2o3.*] 

6.  TbIAL    a    252*)— iNBIBTTOnORS— CORTOBV- 

ITT  TO  Evidence. 

The  evidence  does  not  warrant  the  bracket- 
ed part  of  the  instruction,  in  an  action  for  in- 
jury to  an  employe  while  performing  his  regu- 
lar dut^  of  riding  empty  cars  to  a  coal  tipple, 
in  addition  to  which  he  was  on  the  day  in 
question  required  to  ride  the  loaded  cars  out 
from  the  tipple,  that  if  the  Jury  believe  from 
the  evidence  it  was  piaintitTs  dnty  to  inspect 
the  cars  before  using  them,  and  he  failed  to 
do  80,  or  did  it  in  a  negligent  manner,  he  cannot 
recover  [unless  the  jury  believe  from  the  evi- 
dence that  plaintiff  was  acting  at  the  time  un- 
der the  direct  orders  of  a  superior  servant,  and 
was  prevented  from  making  an  inspection  by 
bis  orders] ;  there  being  no  evidence  that  when 
the  boss  told  plaintiff  to  run  both  ends  that 
day,  he  told  him  not  to  inspect  the  cars,  or 
even  that  plaintiff  told  the  boss  that  such  dou- 
ble duties  would  leave  him  no  time  to  inspect 
the  cars,  and  that  the  boss  then  told  him  to 
go  on  for  that  day  and  run  both  ends  anyhow. 

[B!d.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  M  601-60S;   Dec  Dig.  {  252.*] 

Appeal  from  Circuit  Court,  Ohio  County. 

"Not  to  be  officially  reported." 

Action  by  Frank  Jones  against  the  Wil- 
liams Coal  Company.  Judgment  for  plain- 
tiff. Defendant  appeals.  Reversed  and  re- 
manded. 

H.  P.  Taylor,  for  appellant  Ernest  Wood- 
ward and  M.  li.  Heavrin,  for  appellee. 


HOBSON,  J.  The  Williams  Coal  Compa- 
ny loads  coal  on  cars  furnished  by  the 
Illinois  Central  Railroad  Company.  It  was 
Frank  Jones'  dnty  to  run  the  empty  cars 
down  to  the  tipple.  Ordinarily,  when  tbey 
were  loaded  at  the  tipple,  it  was  the  duty  of 
one  Jackson  to  run  them  down  from  the  tip- 
ple. The  track  was  constructed  upon  an  in- 
cline, so  that  the  cars  would  moye  by  their 
own  weight  when   started,   and  could   be 
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checked  by  tbe  person  on  them  vben  they 
reached  the  proper  place.  About  July  7, 
190St  Jackson  went  away  with  the  superin- 
tendent of  the  mines,  fishing,  and  the  boss 
ordered  Jones  to  ride  the  cars  both  ways; 
that  is,  to  ride  the  empties  down  to  the  tip- 
ple and  to  ride  tbe  loaded  cars  out  from  the 
tipple,  telling  him  that  he  would  furnish  a 
man  named  Baker  to  help,  but  Baker  could 
not  handle  the  cars  by  himself.  While  Jones 
was  taking  an  empty  down  to  the  tipple 
that  day,  a  brake  shoe  dropped  down,  and 
was  wedged  In  between  tbe  tracks.  A  man 
who  was  standing  not  far  off  saw  tbe  car 
stop,  and,  seeing  nothing  of  Jones,  went 
orer  to  it  He  found  him  lying  in  the  bot- 
tom of  the  car  insensible.  His  jawbone 
was  broken  and  his  teeth  were  knocked 
loose.  Hla  brake  stick  was  in  the  brake 
wheel,  and  the  proof  was  to  tbe  effect  that, 
when  the  shoe  dropped  down,  the  brake 
would  unwind,  causing  tbe  wheel  to  revolve^ 
and  that,  as  the  wheel  revolved,  it  would 
bring  tbe  stick  In  contact  with  Jones'  head. 
If  he  was  standing  on  the  car  as  indicated 
by  the  position  of  bis  feet  at  the  time  he 
was  found;  that  Is,  tbe  hanging  of  the  shoe 
would  cause  the  brake  wheel  to  turn  rapidly 
in  tbe  other  direction  from  that  In  whicb 
Jonefl  was  turning  it,  and  would  cause  the 
brake  stick  to  strike  him.  Jones  testified 
that  the  last  thing  be  remembered  he  was 
on  tbe  hill  or  top  of  the  Incline,  that  be  got 
down  and  fixed  the  chain  and  got  back  on 
the  car,  and  that  is  the  last  he  could  rec- 
ollect until  the  next  morning.  He  brought 
this  suit  to  recover  for  his  Injuries  on  the 
ground  that  he  was  doing  at  tbe  time  the 
work  of  two  men;  that  it  was  necessary  to 
have  another  man  to  assist  blm;  that  he 
was  required  by  the  bank  boss  to  do  the 
work  by  himself;  that  he  Informed  the  boss 
that  the  work  could  not  be  done  properly 
by  one  man,  but  the  boss  answered  that  one 
man  was  sufficient  to  do  It,  and  he,  relying 
on  this  assurance,  attempted  to  proceed  with 
It  and,  while  so  engaged,  received  tbe  in- 
juries complained  of  by  reason  of  tbe  fact 
that  he  had  not  proper  assistance. 

There  is  no  proof  at  all  that  he  Informed 
the  boss  that  the  work  could  not  properly 
be  done  by  («e  man,  or  that  the  boss  as- 
sured blm  that  one  man  was  sufficient  to 
do  the  work,  or  that  he  received  any  assur- 
ance from  tbe  boss  as  to  bis  safety  In  doing 
the  work.  The  fact  is  the  proof  shows  con- 
clusively that,  when  Jackson  was  there,  he 
simply  rode  the  loaded  can  out  from  the 
tipple  to  the  lower  end  of  the  side  track. 
Jones  brought  In  the  empties  from  the  up- 
per end  of  the  side  track  to  the  tipple  by 
himself.  He  had  been  working  there  two 
years,  and  this  was  the  usual  course  of  busi- 
ness. Tbe  absence  of  Jackson,  Jones  testi- 
fies, made  it  necessary  for  Iiim  to  take  out 
the  loaded  cars  from  the  tipple,  and  this 
gave  him  less  time  to  attend  to  his  usual  du- 
ties of  bringing  In  tbe  empties  from  the  up- 


per end  of  the  track.  He  says  be  had  to  be 
in  a  hurry  all  day  to  keep  the  cars  at  the 
tipple  so  that  the  coal  could  be  loaded  upon 
them.  It  Is  Insisted  for  him  that,  owing  to 
tbe  fact  that  he  had  to  take  out  tbe  loaded 
cars  that  day,  he  had  lees  time  to  Inspect  the 
empties  and  to  bring  them  down  to  the  tip- 
ple than  he  otherwise  would  have  had,  and 
but  for  this  he  would  not  have  been  injured. 
The  proof  Is  conclusive  that  tbe  inspection 
of  the  cars  was  to  be  performed  by  Jones. 
He  was  paid  40  cents  extra  to  inspect  empty 
cars.  No  other  servant  was  required  to 
make  an  inq;>ection  of  the  empties  except 
bim.  He  testifies  that  be  always  Inspected 
the  cars,  that  be  cannot  say  whether  he  in- 
spected this  particular  car  or  not,  but  he 
supposes  be  Inspected  it,  as  he  made  it  a  rule 
to  Inspect  the  cars.  He  does  not  show  that 
he  did  not  inspect  the  car,  or  that  be  failed 
to  Inspect  It  because  be  had  not  time  to  do 
so.  He  does  not  show  that  the  boss  told 
blm  not  to  inspect  tbe  cars,  or  relieved  him 
of  his  duty.  There  is  nothing  in  tbe  proof 
to  show  that  he  was  prevented  from  making 
an  inspection  by  reason  of  the  absence  of 
Jackson,  and  it  is  not  shown  that  by  any 
inspection  wliich  he  could  have  made  the 
dropping  down  of  the  brake  shoe  could  have 
been  averted.  In  other  words,  tbe  whole 
cause  of  tbe  accident  Is  unexplained,  and  it 
would  seem  from  the  proof  to  have  been 
merely  one  of  the  accidents  incidental  to  tbe 
movement  of  railroad  cars.  The  rule  is  that 
the  plaintiff  must  show  negligence  on  the 
part  of  the  defendant,  and  that  this  negli- 
gence caused  his  injury.  If  the  facts  shown 
legitimately  establish  a  no  stronger  pre- 
sumption of  n^llgence  on  the  part  of  tbe 
defendant  causing  the  Injury  tlian  of  an  ac- 
cident for  which  the  defendant  would  not 
be  responsible,  a  peremptory  Instruction 
should  be  given.  Under  this  rule,  we  con- 
clude that  the  circuit  court  should  have  in- 
structed the  jury  peremptorily  to  find  for 
the  defendant  While  the  plaintiff  does  tes- 
tify that  he  had  to  be  in  a  hurry  all  that 
day  because  he  had  to  run  both  ends,  as 
Jackson  was  away,  be  does  not  testify  that 
be  was  so  hurried  as  to  prevent  him  from 
inspecting  the  car  before  starting  down  tbe 
bill  with  it>  He  does  not  testify  that  he 
was  acting  at  tbe  time  under  any  emergency 
requiring  him  to  dispense  with  the  Inspeic- 
tion  of  the  cars  by  reason  of  the  double  du- 
ty the  defendant  had  Imposed  on  him.  Tbe 
evidence  leaves  tbe  mind  in  equal  doubt  as 
to  whether  tbe  plaintiff  Inspected  or  did  not 
inspect  the  car,  or  as  to  whether  the  falling 
down  of  tbe  brake  was  or  was  not  simply 
an  accident  incidental  to  tbe  business. 

In  instruction  No.  1  tbe  court  should  not 
have  told  tbe  jury  that  it  was  tbe  duty  of 
the  defendant  to  furnish  Jones  appliances 
that  were  reasonably  safe;  but  be  should 
have  told  tbem  that  it  was  its  duty  to  use 
ordinary   care  to  furnish   appliances   that 
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were  reatsonably  safe.  While  tbis  language 
Is  used  In  some  opinions,  It  has  always  been 
csed  where  ordinary  care  would  furnish  an 
appliance  that  would  be  reasonably  safe; 
but  railroad  cars  sometimes  will  not  be  rea- 
sonably safe,  although  ordinary  care  has 
been  used.  In  addition  to  this,  the  gist  of 
this  action  is  not  the  furnishing  of  an  un- 
safe car.  The  coal  company  did  not  furnish 
the  car.  The  gist  of  the  action  is  that  the 
coal  company  did  not  furnish  Jones  reason- 
able assistance,  and  required  blm  to  do  the 
work  in  a  way  that  was  not  reasonably 
safe.  This  Is  the  cause  of  action  set  out  in 
the  petition.  The  instruction  of  the  court 
does  not  follow  the  cause  of  action  set  out 
in  the  petition,  or  attempted  to  be  shown  by 
the  evidence.  For  the  same  reason  instruc- 
tion No.  5  should  not  have  been  given.  In- 
struction No.  4  is  as  follows:  "The  court 
instructs  the  Jury  that  as  a  matter  of  law, 
when  a  servant  enters  in  the  employ  of  a 
master,  he  assumes  the  risk  ordinarily  Inci- 
dent to  his  employment;  but,  in  the  absence 
of  an  agreement  to  do  so,  be  is  not  bound 
to  in8i)ect  machinery  with  which  he  works." 
All  that  part  of  the  Instruction  following 
the  word  "but"  should  have  been  omitted. 
Instruction  No.  6  is  as  follows:  "If  the  Jury 
further  believe  from  the  evidence  that  it 
was  the  duty  of  the  plaintiff  to  Inspect  the 
cars  before  using  them,  and  he  failed  to  do 
so,  or  did  It  In  a  negligent  or  careless  man- 
ner, then  the  plaintiff  cannot  recover  unless 
the  Jury  believe  from  the  evidence  that  the 
plaintiff  was  acting  at  the  time  under  the 
direct  orders  of  a  superior  servant,  and 
was  prevented  from  making  an  inspection 
of  the  cars  by  the  orders  of  a  superior  serv- 
ant of  the  defendant."  There  was  nothing 
in  the  evidence  to  warrant  the  giving  of 
that  part  of  this  Instruction  following  the 
word  "unless."  If  It  had  appeared  from  the 
evidence  that,  when  the  bank  boss  told  Jones 
to  run  both  ends  that  day,  he  had  told  the 
bank  boss  that  this  would  leave  him  no  timr 
to  Inspect  the  cars  and  the  bank  boss  b" 
told  him  to  go  on  for  that  day  and  run  both 
ends  anyhow,  then  an  instruction  of  this 
sort  might  be  proper,  but  the  evidence  did 
not  show  anything  of  this  sort. 

Judgement  reversed,  and  cause  remanded 
for  further  proceedings  consistent  herewith. 


BOWMAN  V,   STRAIGHT  CREEK  COAL, 
&  COKE  CO. 

(Court  of  Appeals  of  Kentucky.     April  28, 
1909.) 

Judgment  (|  143*)  —  Defaxilt  Judgment  — 
Setting  Aside  —  Grounds. 

When  a  case  was  called  for  trial  on  April 
30th,  the  court  gave  Judpment  for  plaintiff,  sub- 
ject to  be  set  aside  if  defendant  presented  a  de- 
fense within  three  weeks  thereafter.  On  May 
2l8t  defendant  tendered  an  answer,  presenting 
both  a  defense  and  counterclaim  and  supported 
by  affidavits.    The  answer  and  exhibits  also  dis- 


closed that  the  preparation  of  the  answer  re- 
quired the  examination  of  a  great  many  papers, 
books,  and  accounts.  Held,  that  it  was  error 
to  refuse  to  set  aside  the  judgment  and  to  re- 
ject the  answer. 

[E}d.  Note. — For  other  cases,  see  Judgment, 
Cent.  Dig.  §|  2G9-291 ;   Dec.  Dig.  §  143.*] 

Appeal  from  Circuit  Court,  Bell  County. 

"Not  to  be  oflBdally  reported." 

Action  I«y  the  Straight  Creek  Coal  & 
Coke  Company  against  R.  L.  Bowman.  From 
a  Judgment  for  plaintiff,  and  from  an  order 
refusing  to  set  the  Judgment  aside  and  to 
permit  defendant  to  file  an  answer,  he  ap- 
peals.   Reversed,  with  directions. 

Cook  &  Jones  and  Hazelrigg  &  Hazelrigg, 
for  appellant.    Wm.  Ayres,  for  appellee. 

CARROLL,  J.  On  March  16,  1908,  the 
appellant  executed  to  the  appellee  a  note  for 
$3,172.63,  payable  one  day  after  date.  To 
secure  tbe  payment  of  this  note  appellant 
pledged  80  shares  of  stock  In  the  Piueville 
Electric  Light,  Power  &  Ice  Company.  On 
April  8,  1908,  the  appellee  brought  suit  on 
the  note,  and  in  due  time  appellant  was 
summoned  to  appear  at  the  April  term,  which 
commenced  on  April  27th.  On  April  30th 
Judgment  was  rendered  by  default  and  an 
order  entered  directing  a  sale  of  the  stodc  to 
satisfy  the  note.  During  the  term,  and  on 
May  21st,  the  appellant  tendered  an  answer 
and  counterclaim,  supported  by  affidavit, 
and  moved  the  court  to  set  aside  the  Judg- 
ment and  allow  the  tendered  pleading  to  be 
filed.  The  court  overruled  the  motion,  and 
this  appeal  is  prosecuted  from  the  Judgment 
on  the  note,  as  well  as  the  order  refusing  to 
set  aside  the  Judgment  and  permit  the  plead- 
ing to  be  filed. 

We  express  no  opinion  concerning  the  an- 
swer and  counterclaim,  except  to  say  that  it 
contained  matter  presenting  both  a  defense 
and  counterclaim.  The  only  questiou  we 
are  concerned  with  is  whether  the  court 
should  have  set  aside  the  Judgment  and  al- 
lowed this  pleading  to  be  filed.  The  answer 
and  affidavit,  in  addition  to  setting  out  the 
reasons  why  an  answer  was  not  filed  when 
the  case  was  called  for  trial,  contained  the 
following  uncontradicted  statement:  "And 
at  the  beginning  of  the  present  term  his 
counsel  sought  to  obtain  an  agreement  with 
counsel  for  the  plaintiff,  appellee,  whereby 
he  could  have  at  least  15  days'  further  time 
to  answer;  and,  failing  to  get  this  agreement^ 
an  the  calling  of  this  case  on  the  fourth  day 
of  the  present  term,  he  appealed  to  the 
court  for  such  time  to  answer.  Whereupon 
the  court  announced  that  Judgment  might  go 
in  favor  of  plaintiff,  subject  to  be  set  aside 
if  defendant  presented  a  defense  within 
three  weeks  thereafter;  that  his  attorneys 
had  been  devoting  most  of  their  time  since 
tuen  to  the  preparation  of  said  answer,  bar- 
ring such  time  as  his  attorney  was  called 
away    to    London    and   Monticello,   covering 
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about  one  week,  to  look  about  litigation  that 
imperatively  demanded  the  attention  ot  said 
attorney." 

In  yiew  of  this  statement  and  the  further 
fact  that  the  answer  and  eshibits  disclosed 
that  It  was  necessary  that  a  great  many  pa- 
pers, books,  and  accounts  should  be  examin- 
ed in  preparing  the  answer,  we  think  the 
court  erred  in  refusing  to  set  aside  the  Judg- 
ment and  In  rejecting  the  tendered  plead- 
ing. 

Wherefore  the  Judgment  is  reyersed,  with 
directions  to  the  lower  court  to  set  aside 
tbe  Judgment  and  allow  the  answer  and 
counterclaim  to  be  filed. 

BARKER,  J.,  not  sitting. 


FANTZ  T.   STEINMETZ. 

(Conrt  of  Appeals  of  Kentacky.    April  27, 
1909.) 

1.  WlIXS  (I  693*)— CONSTBUCnOIT— POWBB  TO 

Dispose  of  Pbopebty. 

By  will  testator  gave  his  widow  for  life  or 
daring  her  widowhood  the  whole  of  his  real  es- 
tate with  power  to  sell  any  of  it  for  reinvest- 
ment or  for  the  support  of  herself  and  children, 
and  authorized  her  to  make  advancements  to 
the  children  to  tbe  extent  of  one-third  of  tbeir 
legal  share,  and  provided  that  there  should  be 
no  division  of  the  real  estate  until  the  marriage 
of  the  widow  and  all  tbe  children  of  testator 
should  become  21  years  of  age.  Held,  that  the 
widow  had  power  after  tbe  children  had  all 
become  of  age,  though  she  had  not  married,  to 
partition  some  of  the  real  estate  among  tbe 
children  if  she  deemed  that  course  to  be  for  tbe 
l>est  interest  of  herself  and  children. 

(Ed.  Note.— For  other  cases,  see  Wills,  Cent. 
Dig.  {{  1655-1657 ;    Dec.  Dig.  f  693.»] 

2.  Wills  (§  693*)— Constbuction— Poweb  to 
Dispose  of  Pbopebty, 

The  will  further  providing  that  "in  the 
division  of  my  estate  all  my  children  shall  re- 
ceive an  equal  share,  and  if  any  one  of  them 
should  die  before  said  division  takes  place  and 
leaves  children,  said  children  shall  be  entitled 
to  the  share  of  their  parent,"  testator's  grand- 
children could  not  complain  of  a  partition  by 
the  widow  among  testator's  children  when  the 
latter  all  became  of  age,  as  in  that  case  the 
grandchildren  could  not  take  under  the  will. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent. 
Dig.  {{  1^5-1657;    Dec.  Dig.  <  e93.»] 

Appeal  from  Circuit  Court,  JetTerson  Coun- 
ty, Chancery  Branch,  Second  Division. 

"To  be  officially  reported." 

Action  for  specific  performance  by  Conrad 
Stetametz  against  Fred  J.  Fantz.  From  a 
Judgment  for  plaintiff,  defendant  appeals. 
Affirmed. 

L.  Prank  Withers,  for  appellant  L.  A. 
Hickman,  for  appellee. 

SETTLE,  C.  J.  This  appeal  presents  for 
consideration  the  question  whether  a  deed 
tendered  appellant  by  appellee,  and  purixjrt- 
Ing  to  convey  a  lot  22  by  150  feet  fronting 
on  Logan  street  near  Breckenridge,  In  the 
city  of  LoulsTlIle,  will  pass  to  the  former  a 


good  and  merchantable  title  to  the  lot.  The 
written  contract  of  sale  particularly  de- 
scribes the  lot,  sets  forth  Its  purchase  by 
appellant  at  the  price  of  $600,  his  promise 
to  pay  that  amount  upon  the  delivery  of  a 
deed  conveying  a  good  title,  and  the  under- 
taking of  appellee  to  make  him  such  a  deed. 
The  deed  was  duly  executed  by  appellee  and 
tendered  appellant,  bnt  the  latter  refused 
to  accept  It  on  the  ground  that  It  would  not 
pass  to  him  a  good  title.  The  nonacceptance 
of  the  deed  was  followed  by  tbe  bringing  of 
this  action  by  appellee  for  a  specific  perform- 
ance of  the  contract;  the  petition  setting 
forth  the  essential  facta  and  questions  of 
law  appertaining  to  the  rights  of  the  parties. 
A  demurrer  was  filed  by  appellant  to  the  pe- 
tition, which  the  court  overruled.  Appel- 
lant stood  upon  the  demurrer  and  refused 
to  plead  further.  The  court  then  entered 
Judgment  granting  tbe  relief  prayed  In  the 
petition,  and  of  that  Judgment  appellant 
complains. 

The  lot  In  controversy  formerly  belonged 
to  Henry  Krupp,  who  died  In  1890,  the  owner 
of  considerable  real  estate  In  the  city  of 
Louisville.  Krupp  left  a  will  by  which  he 
devised  his  entire  estate  to  bis  wife  for  life 
or  during  her  widowhood,  with  remainder  to 
his  children,  of  whom  there  were  and  are 
eight,  all  now  adults.  The  widow,  now  80 
years  of  age.  Is  still  living,  and  has  never 
remarried.  In  1906  the  widow  made  parti- 
tion of  some  of  the  real  estate  left  by  the 
testator,  the  lot  In  controversy  being  al- 
lotted to  Rosa  Krupp,  an  unmarried  daugh- 
ter. Rosa  received  a  deed  thereto  in  which 
her  mother,  brothers,  and  sisters,  the  wives 
of  the  former  and  husbands  of  the  latter,  all 
united.  Later  she  sold  and  conveyed  the 
lot  to  John  Klrchdofer,  who  thereafter  soldi 
and  with  his  wife,  conveyed.  It  to  appellee. 

It  Is  conceded  by  the  parties  to  the  ap- 
peal that  the  question  of  whether  appellant 
will  receive  a  good  title  to  the  lot  In  ques- 
tion by  the  deed  appellee  tendered  him  de- 
pends upon  whether  the  widow  of  Henry 
Krupp  had  the  power  under  his  will  to  par- 
tition the  real  estate  devised.  Appellant  de- 
nies that  the  will  confers  upon  her  such  pow- 
er. The  following  clauses  of  the  will  ap- 
pear In  the  record,  viz. : 

"(3)  After  the  payment  of  all  my  Just 
debts,  I  will,  bequeath  and  devise  the  rest  of 
all  my  property  real  and  personal,  and  mixed, 
wherever  It  be  situated,  to  my  beloved  wife, 
Francises  Krupp,  to  hold,  use  and  enjoy  the 
same  during  her  natural  life  or  widowhood, 
but  it  Is  my  will  and  desire  that  she  will 
give  all  our  children  a  proper  education  and 
support  the  same  until  they  become  of  age 
or  marry. 

"(4)  I  give  and  grant  to  my  said  wife  full 
power  and  authority  to  sell  and  convey  any 
und  all  of  my  real  estate,  if  she  deems  It 
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proper  to  do  bo,  and  to  relnrest  the  proceeds 
In  real  estate  or  other  property  to  be  held  in 
the  same  manner  as  that  sold  or  to  use  the 
proceeds  to  her  own  Bupi)ort  or  to  the  sup- 
port and  education  of  our  children.  If  such 
Is  necessary. 

"(iS)  No  division  of  my  estate  shall  take 
place  during  the  life  of  my  said  wife  as 
long  as  she  remains  my  widow,  and  in  case 
my  wife  should  die  before  my  youngest 
child  becomes  of  age,  or  if  she  should  marry 
again  my  estate  shall  not  be  divided  before 
my  youngest  child  becomes  of  age. 

"(6)  If  my  wife  deems  It  proper  to  make 
advancements  to  any  of  my  children  she 
may  do  so  to  the  extent  of  one-third  of 
their  legal  share,  but  such  advancements 
shall  be  charged  against  them  as  part  of 
their  claim  in  the  division  of  my  estate. 

"(7)  In  the  division  of  my  estate  all  of 
my  children  shall  receive  an  equal  share, 
and  If  any  one  of  them  should  die  before 
said  division  takes  place  and  leaves  chil- 
dren, said  children  shall  be  entitled  to  the 
share  of  their  parent 

"(Sf  If  my  wife  should  marry  again,  all 
power  and  authority  given  to  her  by  this 
instrument  shall  cease  and  the  court  shall 
appoint  a  proper  guardian  for  my  children 
and  a  proper  administrator  of  my  estate.  In 
this  case  one-fifth  of  my  whole  estate  shall 
be  allotted  to  her  to  belong  to  her  absolute- 
ly In  lieu  of  dower  or  any  other  claim 
against  my  estate. 

"(9)  The  shares  of  my  estate  which  will 
come  to  any  of  my  daughters  shall  belong  to 
them  as  their  private  property  free  from  the 
dalm  and  control  of  their  future  husbands 
not  subject  to  any  of  the  debts  of  their 
husbands. 

•  "(10)  I  appoint  my  wife,  Franclsca  Krupp, 
executrix  of  this  my  last  will  and  testament 
and  desire  that  no  bond  or  security  shall  be 
reQuested  of  her  as  such." 

By  the  third,  fourth,  and  sixth  clauses  of 
the  will  the  testator  gives  his  widow  for 
life  or  during  her  widowhood  the  whole  of 
bis  real  estate,  the  power  to  sell  and  convey 
any  of  it  for  reinvestment  and  for  the  sup- 
port of  herself  and  children  and  the  educa- 
tion of  the  latter,  and  also  the  power  to 
make  advancements  to  the  children  to  the 
extent  of  one-third  of  their  legal  shares, 
respectively. 

It  Is  unnecessary  to  determine  whether 
the  lot  In  question  was  conveyed  Rosa 
Krupp  by  way  of  advancement  It  is  not 
so  claimed  In  the  petition,  or  therein  averred 
that  when  conveyed  her  it  did  not  exceed  In 
value  one-third  of  her  Interest  in  the  entire 
estate.  It  Is  true  the  deed  of  partition  re- 
fers to  the  lot  as  an  advancement  but  it 
does  not  state  Its  value,  or  say  whether  It 
Is  of  greater  or  less  value  than  one-third  of 
what  Rosa  will  be  entitled  to  from  the  es- 
tate. So,  in  view  of  the  condition  of  the 
record,  we  cannot  rest  the  partition  or  con- 
veyance of  the  lot  to  her  on  the  ground  that 


It  was  authorized  by  the  sixth  clause  of  the 
will  which  confers  upon  the  widow  the  pow- 
er to  make  advancements  to  the  children. 
Kor  are  we  prepared  to  say  that  a  mere  gen- 
eral power  given  the  widow  by  a  will  to  sell 
the  real  estate  for  reinvestment  necessarily 
confers  the  power  to  make  partition,  though 
such  seems  to  be  the  view  of  the  law  stated, 
in  18  Am.  &  Eng.  E^icy.  of  Law  (1st  Ed.)  p. 
940,  and  also  by  the  Supreme  Court  In  Phelps 
v.  Harris,  101  V.  3.  370,  25  L.  Ed.  855.  Thto 
court  does  not  seem  to  have  passed  on  the 
precise  question  here  presented;  so,  In  de- 
termining it  we  must  rely  upon  recognized 
rules  of  construction  as  applied  to  wills, 
keeping  In  view  the  importance  of  ascer- 
taining the  intention  of  the  testator. 

Clause  5  of  the  will  pfovldes  that  there 
shall  be  no  division  of  the  testator's  real 
estate  until  two  events  happen:  (1)  The 
marriage  of  his  widow;  (2)  when  all  the 
testator's  children  become  21  years  of  age. 
It  Is  Insisted  for  appellant  that  another  thing 
was  also  necessary — that  Is,  the  death  of  the 
widow — ^but  we  Incline  to  the  opinion  that 
It  was  the  testator's  intention  that  his  wid- 
ow's life  or  death  should  make  no  dUference 
as  to  when  the  division  should  take  place. 
In  other  words,  we  think  it  was  his  tuten- 
tlon  to  prevent  a  division  as  long  as  his  wife 
was  a  widow  and  might  desire  to  postpone 
It  BO  that  she  might  have  the  control  of  the 
whole  estate  and  the  heneflt  of  the  entire 
income.  At  the  time  of  the  partition  one  of 
the  events  provided  for  by  the  will  had  hap- 
pened, the  youngest  child  had  reached  the 
age  of  21,  though  the  widow  was  still  un- 
married. She  was  then  78  and  is  now  80 
years  of  age.  Having  lived  a  widow  18  years 
and  reached  that  age,  there  is  little  room  for 
doubt  that  she  will  remain  a  widow  until 
she  dies.  It  Is  true,  as  contended  by  appel- 
lant that  clause  6  of  the  will  declares  that 
partition  shall  not  be  made  as  long  as  the 
testator's  wife  reihalns  a  widow,  but  other 
clauses  of  the  will  must  be  read  in  connec- 
tion with  that  clause  and  the.  Intention  of 
the  testator  gathered  from  ttie  will  as  a 
whole.  Other  clauses  of  the  will,  especially 
the  third  and  fourth,  show  the  testator's 
solicitude  for  both  wife  and  children  and 
charge  the  estate  with  their  support  and 
the  fourth  clause  confers  upon  the  former 
full  power  to  sell  the  real  estate  for  the  sup- 
port of  herself  and  children  and  the  educa- 
tion of  the  latter;  the  whole  matter  being 
left  to  her  discretion.  The  deed  of  parti- 
tion, according  to  its  express  declarations, 
was  made  for  the  purpose  of  providing  for 
the  support  of  the  widow  and  children;  and 
who  but  the  widow  was  to  Judge  of  tlie 
necessity  of  the  partition  for  that  purpose? 
Being  invested  by  the  will  with  tiie  sole 
discretion  and  made  the  only  Judge  in  the 
matter,  we  will  not  assume,  in  the  absence 
of  a  showing  to  the  contrary,  that  the  r» 
cltals  of  the  deed  which  recalved  her  sane- 
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tlon  are  nntnie,  or  that  the  partition  was 
not  necessary  for  the  support  of  herself  and 
cMldren  when  she  therein  declared  It  was. 
But  whether  a  division  of  the  real  es- 
tate as  here  made  was,  strictly  speaking,  an 
application  of  It  to  the  support  of- the  tes- 
tator's widow  and  children  in  the  meaning 
of  the  wUl,  Is  not  so  material  after  all.    We 
are  convinced  that  the  restriction  that  the 
division  should  not  take  place  during  the 
widowhood  of  the  testator's  wife  was  in- 
tended for  her  protection  and  to  secure  to 
her  absolute  control  of  the  property,  as  well 
aa   the  right  to  decide  for  herself  whether 
It  'was  to  her  best  interest  to  do  away  with 
the  restriction.    If  it  was  for  her  protection 
alone,  and  she  waived  the  restriction  and 
had  the  right  to  do  so,  others  cannot  com- 
plain of  the  act,  and  she  would  be  estopped 
to  do  so.    It  is  Insisted,  however,  for  appel- 
lant, that  the  grandchildren  of  the  testator 
have  an  interest  aa  contingent  remainder- 
men in  the  real  estate  devised  by  the  will, 
clause  7  of  which  provides:    "In  the  division 
of  my  estate  all  my  children  shall  receive  an 
equal  share,  and  if  any  one  of  them  should 
die   before   said   division   takes  place  and 
leaves  children,  said  children  should  be  en- 
titled to  the  share  of  their  parent"    If,  as 
we  have  indicated,  it  was  the  intention  of 
the  testator  in  imposing  the  restriction  upon 
the  division  of  the  realty  to  better  protect 
the  widow  In  the  absolute  control  thereof, 
and  yet  permit  her  to  make  such  disposition 
of  it  aa  she  mlj^t  deem  necessary  for  the 
snpport  of  herself  and  children,  including 
the  right  to  partition  it  and  her  decision  that 
such  partition  was  necessary  when  made  is 
conclusive  as  to  the  other  devisees,  it  fol- 
lows that  none  of  the  testator's  grandchil- 
dren can  complain  of  the  division ;  for  their 
parents,  the  testator's  children,  were  all  liv- 
ing when  the  real  estate  was  partitioned. 
Therefore  the  grandchildren  can  take  noth- 
ing under  the  wlU. 

The  Judgment  of  the  circuit  court,  being 
In  accord  with  the  conclusion  we  have  ex- 
pressed, is  hereby  affirmed. 


BOARD   OF  COUNCILMEN   OF   CITY   OF 

FRANKFORT  v.  HERNDON'S  ADM'R 

et  al. 

(Court  of  Appeals  of  Kentucky.    April  30, 

1.  Appeal,  ano  Bbbob  (§  78*)— Fihai,  Obokb 

— Abatkuent  or  Aonon. 

An  order  reciting  that  the  case  had  been 
heard  on  plaintiff's  motion  to  have  its  amended 
petition  treated  as  a  i>etition,  and  that  the  ac- 
tion stand  on  such  petition  aa  an  original  ac- 
tion, and  the  court,  being  sufiEtciently  advised, 
overruled  the  motion,  and,  plaintiff  declining  to 
proceed  further,  it  was  adjudged  that  the  ac- 
tion be  abated,  was  in  effect  a  final  order  of 
dismissal,  and  was  appealable. 

(E>1.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  |  471 ;   Dec.  Dig.  |  78.*] 


2.  Taxation  (J  643*)— LiIek  fob  Taxes— Eh- 

FOBCEUENT. 

In  a  suit  to  enforce  a  lien  for  taxes,  a 
claim  of  lien  for  additional  taxes  for  a  subse- 
quent year  on  the  same  land  was  properly  set 
np  by  amended  petition,  as  authorized  by  Civ. 
Code  Prac.  |  694,  subsec.  3. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent.  Dig.  |  1308;    Dec.  Dig.  {  643.*] 

8.  Abateuent  and  Rbvivai,  (I  58*)  —  New 
Cause  or  Aoxi,on— Amended  Petition. 
Suit  having  been  instituted  in  December, 
1901,  to  enforce  a  tax  lien,  no  further  action 
was  taken  until  December  5,  1904,  when  de- 
fendant demurred.  The  record  was  lost,  and 
defendant  died  in  January,  1905,  after  which 
the  record  was  supplied  in  1906,  and  attempts 
made  to  revive  the  action.  In  December,  1908, 
an  amended  petition  was  filed,  setting  up  a  lien 
for  additional  taxes  for  1902,  on  which  process 
was  issued  and  served  on  the  personal  represen- 
tatives of  the  original  defendant.  Held,  that 
the  amended  petition  set  up  a  new  cause  o( 
action,  and  hence  the  abatement  of  the  original' 
cause  of  action  would  not  abate  the  action 
pleaded  by  the  amendment. 

[Ed.  Note.— For  other  cases,  see  Abatement 
and  Revival,  Cent.  Dig.  |  298;  Dec.  Dig.  i 
58.*] 

Appeal  from  Circuit  Court,  Franklin 
County. 

"To  be  officially  reported." 

Action  by  the  Board  of  Counellmen  of 
the  City  of  Frankfort  against  HalUe  Hem- 
don's  administrator  and  others.  From  an 
order  abating  the  action,  plaintiff  appeals. 
Reversed  and  remanded. 

Wm.  Cromwell,  for  appellant  John  W. 
Ray,  for  appellees. 

CliAT,  O.  On  December  31,  1901,  the 
board  of  counellmen  of  the  city  of  Frank- 
fort instituted  an  action  In  the  Franklin  cir- 
cuit court  to  enforce  a  lien  of  the  city  of 
Frankfort  for  taxes  on  a  lot  of  ground  own- 
ed by  Miss  Hallie  Herndon  for  the  years 
1897  and  189a  This  action  was  filed  just 
a  few  days  before  the  statute  of  limitations 
would  have  barred  the  claim  of  the  city  for 
the  year  1897.  No  action  was  taken  in  the 
case  until  September  5,  1904,  when  the  de- 
fendant filed  a  demurrer  to  the  petition. 
The  record  was  lost  and  the  defendant  died 
in  January,  1905.  The  record  was  supplied 
under  an  order  of  the  court  in  the  year 
1906.  Thereafter  an  attempt  was  made  to 
revive  the  action  against  the  administrator, 
and  after  the  expiration  of  12  months  from 
the  appointment  and  qualification  of  the 
administrator  an  attempt  was  made  to  re- 
vive it  against  defendant's  real  representa- 
tives. On  December  27,  1906,  appellant  filed 
in  the  clerk's  office  of  the  Franklin  circuit 
court  an  amended  petition,  setting  np  a  lien 
for  additional  taxes  for  the  year  1902.  This 
amended  petition  was  filed  a  short  time  be- 
fore the  statute  of  limitations  would  have 
barred  the  claim.  Process  was  issued  upon 
the  amended  petition  and  served  upon  the 
personal    and    real    representatives   of    the 
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original  defendant,  Hallie  Herndon,  but  not 
ten  days  before  the  first  day  of  the  January 
term,  1907.  At  this  term  of  the  court  appel- 
lees moved  that  the  action  abate  for  the 
want  of  revivor  In  proper  time.  At  the  same 
time  appellant  moved  that  its  amended  peti- 
tion, filed  on  December  27,  1906,  be  consid- 
ered as  an  original  petition.  At  its  Septem- 
ber term,  1908,  the  court  overruled  appel- 
lant's motion  and  ordered  that  the  action  be 
abated.  From  this  order  this  appeal  is  pros- 
ecuted. 

The  first  question  presented  is  whether  or 
not  the  order  appealed  from  Is  a  final  order. 
The  order  appealed  from  is  as  follows: 
"This  cause  having  been  heard  upon  the 
motion  made  by  plaintiff  that  its  amended 
petition  be  treated  and  considered  as  a  peti- 
tion, and  that  said  action  proceed  on  said 
petition  as  an  original  action,  and  the  court, 
being  sufficiently  advised  as  to  the  matters 
of  law  arising  thereon,  overruled  said  mo- 
tion; and,  plaintiff  declining  to  plead  fur- 
ther, it  is  adjudged  that  the  action  be  abat- 
ed, to  all  of  which  plaintiff  excepted,  and 
prays  an  appeal  to  the  Court  of  Appeals, 
which  is  granted."  It  is  manifest  that  this 
order  not  only  overrules  the  motion  of  plain- 
tiff to  have  its  amended  petition  treated  and 
considered  as  a  petition,  but  directs  that 
the  action  itself  be  abated.  The  effect  of  the 
order  is  the  same  as  if  it  directed  that  the 
amended  petition  be  dismissed.  By  this  or- 
der appellant  was  out  of  court.  It  could 
take  no  further  steps  in  the  court  below  so 
far  as  the  present  action  was  concerned. 
We  therefore  conclude  that  the  order  appeal- 
ed from  was  a  final  order. 

As -to  the  main  question,  it  is  the  conten- 
tion of  counsel  for  appellees  that  the  abate- 
ment of  the  original  action  carried  with  it 
the  abatement  of  every  proceeding  that  was 
a  part  of  that  action.  The  amendment  in 
question,  however,  was  not  made  for  the 
purpose  of  strengthening  the  original  peti- 
tion; in  fact,  it  presented  an  entirely  differ- 
ent cause  of  action.  It  attempted  to  set 
forth  a  Hen  for  taxes  for  years  other  than 
those  embraced  in  the  original  cause  of  ac- 
tion. It  derived  no  support  from  the  original 
petition,  nor  did  it  add  any  strength  to  that 
petition.  Inasmuch  as  the  lien  sought  to  be 
enforced  was  a  Hen  upon  the  same  property 
involved  in  the  original  action.  It  was  entire- 
ly proper  that  the  lien  should  be  set  up  in 
the  same  action  by  amended  petition ;  indeed, 
that  is  the  method  pointed  out  by  the  Code 
(subsection  3,  §  694,  Civ.  Code  Prac).  Had 
no  process  been  served  upon  decedent's  ad- 
ministrator and  her  heirs,  a  different  ques- 
tion would  be  presented.  In  the  case  before 
us,  however,  the  cause  of  action  arising  upon 
the  amended  petition,  taken  in  connection 
with  the  service  of  process  upon  the  parties 
in  interest,  has  in  it  all  the  elements  of  an 
original  action.    The  effect  of  the  amended 


petition  being  the  same  as  if  it  were  an 
original  petition,  we  think  it  would  be  taking 
entirely  too  narrow  a  view  of  the  question 
to  hold  that  the  amended  petition  should 
abate,  along  with  the  original  action,  merely 
because  the  subsequent  action  was  Instituted 
by  way  of  amended.  Instead  of  original,  peti- 
tion. Whether  or  not  the  action  represented 
by  the  amended  petition  should  abate  should 
depend  entirely  upon  whether  or  not  it  was 
in  effect  a  new  action,  and  not  upon  the  fact 
that  the  pleading  by  which  It  was  instituted 
was  denominated  an  amended  petition.  Test- 
ed by  this  rule,  the  trial  court  should  have 
directed  that  the  amended  petition  be  treated 
as  an  original  action,  and  erred  In  dismissing 
the  amended  petition  along  with  the  original 
action. 

Judgment  reversed,   and  cause  remanded 
for  proceedings  consistent  with  this  opinion. 


MILLER'S  ADM'R  v.  ILLINOIS  CENT.  R, 
CO. 

(Court  of  Appeals  of  Kentucky.    April  28,  1909.) 

1.  Railboads  (J  370*)— Injuries  to  Pebsow 
ON  Tback— Cabe  Required. 

The  rule  that  where  the  public  generally, 
with  the  acquiescence  of  a  railroad  company, 
has  contiouously  used  the  tracks  for  a  long 
time,  the  presence  of  persons  on  the  track  must 
bo  anticipated  by  the  company  in  running  its 
<rain8,  so  that  as  to  such  persons  it  must  give 
warning  and  keep  a  lookout.  Is  confined  to  cities 
4)nd   thickly  populated  communities. 

[Kd.  Note.— For  other  cases,  see  Railroads, 
Cent.  Dig.  i  1265;    Dec.  Dig.  |  370.*] 

2.  Railroads  di  355,  365,  369,  37C*)-Tres- 

PASSEBS    ON  ■  TBACK--CABB    RBQUIBKD. 

A  pedestrian  on  a  railroad  track  going 
from  the  depot  to  a  town  of  IGO  inhabitants 
1,200  feet  away  is  a  trespasser,  and  the  com- 
pany does  not  owe  to  him  the  duty  of  keeping 
a  lookout,  of  baring  .the  train  under  a  reason- 
able control,  and  of  giving  timely  warning  of 
the  approach  of  the  train,  but  must  exercise 
ordinary  care  to  prevent  injuring  him  after  ac- 
tually discovering  bis  peril. 

[EJd,  Note. — For  other  cases,  see  Railroads, 
Cent.  Dig.  §§  1220-1279;  Dec.  Dig.  §{  355,  305, 
369,  376.*] 

3.  Railroads  (|  377*)  —  Trespassers  —  Cabb 
Required. 

Trainmen  may  presume  that  a  trespasser 
on  the  track  will  hear  the  repeated  whistles, 
and  will  heed  the  same,  and  get  off  the  track, 
until  It  becomes  reasonably  apparent  that  he  is 
oblivious  of  the  approach  of  the  train. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent.  Dig.  §  1280;   Dec.  Dig.  {  377.*] 

4.  Railroads    (§   376*)— Injiibies   to   Tbes- 

PASSEBS — NEOLIOBNCE. 

Where,  in  an  action  for  the  death  of  a  per> 
son  struck  by  a  train,  the  evidence  showed  that 
decedent  was  a  trespasser,  and  that  he  was  so 
deaf  that  he  could  not  bear  the  signals,  and 
that  after  his  presence  on  the  track  was  dis- 
covered the  brakes  were  applied,  the  engine  re- 
versed, and  repeated  blasts  of  the  whistle  sound- 
ed until  he  was  struck,  the  evidence  failed  to 
show  actionable  negligence,  though  there  waa  no 
proof  that  the  engine  bell  was  rung. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent.  Dig.  S§  127.5-1279;    Dec.  Dig.  g  376.*] 
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Appeal  from  Circuit  Court,  Ohio  County. 

"Not  to  be  oflttclally  reported." 

Action  by  J.  L.  Miller's  administrator 
against  the  Illinois  Central  Railroad  Com- 
pany. From  a  Judgment  for  defendant,  plain- 
tiff appeals.    Affirmed. 

6.  B.  Likens,  for  appellant.  H.  P.  Taylor, 
Blewitt  Lee,  and  Trabue,  Doolan  &  Cox,  for 
appellee. 

CLAY,  C.  This  action  was  instituted  by 
J.  W.  Miller,  as  administrator  of  Joseph  L. 
Miller,  deceased,  against  the  appellee,  Illinois 
Central  Railroad  Company,  to  recover  dam- 
ages growing  out  of  the  death  of  his  intes- 
tate. At  the  conclusion  of  the  plaintilt's  tes- 
timony, the  railroad  company  asked  for  a 
peremptory  Instruction.  This  was  refused. 
At  the  conclusion  of  all  the  testimony  the 
motion  for  a  peremptory  instruction  was  re- 
newed, and  sustained.  Judgment  was  then 
entered  in  favor  of  appellee.  From  that  judg- 
ment, this  appeal  is  prosecuted. 

The  record  discloses  the  following  facts: 
Horse  Branch,  in  Ohio  county,  Ky.,  Is  a  town 
of  the  sixth  class,  and  has  about  160  inhabi- 
tants. Appellee  owns  and  operates  a  line  of 
railroad  through  the  town.  It  also  operates 
a  branch  line  extending  from  the  main  line 
at  Horse  Branch  to  Owensboro.  Appellee's 
depot  Is  located  about  1,200  feet  east  of  the 
town  limits.  On  January  22,  1908,  appel- 
lant's Intestate,  Joseph  L.  Miller,  arrived  at 
Horse  Branch  depot  on  appellee's  east-bound 
train,  which  arrived  at  about  12:S6  a.  m. 
About  an  hour  later  he  was  struck  and  killed 
by  appellee's  freight  train  No.  151.  Resides 
the  track  on  which  appellant's  Intestattt  was 
struck,  appellee  had  three  other  tra<^s :  One 
known  as  the  "Horse  Branch"  track,  another 
the  "bnsiness"  track,  and  the  third  "the  sid- 
ing." The  point  at  which  the  accident  occur- 
red was  not  within  the  limits  of  the  town  of 
Horse  Branch,  but  was  at  a  point  40  feet 
east  of  the  town  limits.  The  accident  did  not 
occur  on  a  public  road  or  street.  Appellee's 
tracks,  as  they  approach  the  depot  and  for 
400  or  500  feet  beyond  it,  have  a  considerable 
curve.  The  depot  is  alwut  1,200  feet  from  the 
place  of  the  accident.  The  distance  of  the 
place  of  accident  from  the  point  where  the 
track  begins  to  curve  around  the  depot  is 
767  feet;  that  is,  the  track  is  straight  for 
about  that  distance.  As  the  train  which 
struck  decedent  approached  Horse  Branch,  it 
whistled  for  the  semaphore  and  received  the 
board.  It  answered  the  board  by  two  short 
Masts  of  the  whistle.  As  it  rounded  the  curve 
onto  the  straight  track,  it  whistled  certain 
signals  to  one  or  more  trains  standing  on  the 
side  tracks.  At  that  time  there  were  three 
otber  trains  on  tracks  other  than  that  upon 
which  appellant's  Intestate  was  killed.  There 
were  also  some  box  or  storage  cars  upon 
tbese  tracks.  While  the  decedent  might  have 
been  seen  from  the  depot  If  all  the  tracks 
were  clear,  it  Is  certain  from  the  evidence 


that  the  trains  and  cars  upon  the  track  ob- 
structed the  view  of  the  engineer  and  fire- 
man of  the  train  until  the  straight  track  was 
reached.  There  was  some  testimony  to  the 
effect  that  the  decedent  had  been  loitering 
around  the  place  of  the  accident  a  few  min- 
utes prior  to  the  time  he  was  killed.  Accord- 
ing to  the  testimony  of  the  engineer  and  fire- 
man in  charge  of  the  train  that  killed  de- 
cedent, and  of  the  only  eyewitness  who  tes- 
tified for  plaintiff,  the  engineer,  immediately 
upon  reaching  the  straight  track,  gave  the 
alarm  signal,  applied  the  brakes,  reversed 
the  engine,  and  continued  to  signal  by  repeat- 
ed blasts  of  the  whistle  until  decedent  was 
killed.  According  to  the  testimony  of  an  en- 
gineer who  was  in  charge  of  an  engine  upon 
a  side  track,  the  decedent  hesitated  as  if  un- 
decided whether  to  go  to  one  side  or  the  oth- 
er side  of  the  track.  He  was  then  struck  and 
killed.  The  decedent  was  quite  deaf.  One 
witness  testified  that  he  had  to  write  in  or- 
der to  talk  to  people,  although  witness  claim- 
ed that  decedent  could  hear  a  loud  noise. 
The  repeated  blasts  blown  by  the  engineer 
were  beard  by  witness  as  located  some  dis- 
tance from  the  place  of  the  accident  The 
train  causing  the  injury  consisted  of  26  cars. 
It  ran  43  car  lengths  after  the  engineer  dis- 
covered decedent's  position.  Its  speed  at  the 
time  was  about  40  miles  per  hour. 

There  was  proof  to  the  effect  that  there 
was  some  travel  along  appellee's  tracks  be- 
tween Horse  Branch  and  the  depot;  that 
passengers  from  Horse  Branch  in  going  to 
and  from  the  depot,  instead  of  using  the  road 
provided  for  that  purpose  by  the  railroad 
company,  would  use  appellee's  tracks.  It 
is  therefore  Insisted  by  counsel  for  appel- 
lant that  this  customary  use  of  apiiellee's 
tracks  imposed  upon  it  the  duty  of  keeping 
a  lookout,  of  having  its  trains  under  rea- 
sonable control,  and  of  giving  timely  warn- 
ing of  the  approach  of  its  trains.  In  dis- 
cussing when  and  under  what  circumstances 
such  duties  are  imposed  upon  railroad  com- 
panies this  court,  in  the  recent  case  of 
Chesapeake  &  Ohio  Railway  Co.  v.  Nipp's 
Adm'x,  125  Ky.  49,  100  S.  W.  240,  uses  the 
following  language:  "It  has  been  ruled  by 
this  court  that,  where  the  public  generally 
with  the  knowledge  and  acquiescence  of  the 
railroad  company  have  continually  used  the 
tracks  for  a  long  period  of  time,  the  pres-  . 
ence  of  persons  on  the  track  at  the  point 
where  it  is  so  used  must  be  anticipated  by  the 
company  in  running  its  trains,  and  it  owes  to 
persons  thus  habitually  using  its  right  of 
way  the  duty  of  giving  warning  and  keeping 
a  lookout.  Davis  v.  L.  H.  A  St.  L.  R.  Co., 
122  Ky.  528,  92  S.  W.  339,  6  L.  R.  A.  (N. 
S.)  458.  121  Am.  St  Rep.  481;  McCabe  v. 
Jlaysville  &  Big  Sandy  R.  R.  Co.  (Ky.)  89 
S.  W.  683;  L.  ft  N.  R.  R.  Co.  v.  Redmon, 
122  Ky.  385,  91  S.  W.  722.  But  the  opera- 
tion of  this  rule  has  been  confined  to  cities 
and  thickly  populated  communities,  and  has 
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not  been  and  will  not  be  extended  to  mral 
communities  or  sparsely  settled  regions,  al- 
though footpaths  crossing  the  track  and 
the  right  of  way  may  be  used  by  a  large 
number  of  persons  each  day.  In  the  coun- 
try districts  traversed  by  lines  of  railway 
It  is  no  uncommon  thing  for  numbers  of  per- 
sons In  going  to  public  places,  such  as 
Bchoolhouses,  churches,  stores,  and  the  like, 
to  use  paths  or  ways  that  cross  the  railroad 
tracks,  but  that  are  not  private  or  farm 
crossings,  and  also  to  travel  upon  the  right 
of  way  and  tracks  of  the  company.  It 
may  be  also  conceded  that  these  persona 
use  the  right  of  way  and  tracks  of  the  com- 
pany with  Its  acquiescence  In  the  sense 
that  it  does  not  interfere  with  their  use,  or 
take  steps  to  prevent  It;  but  this  use  by 
individuals  of  the  tracks  and  right  of  way 
of  railroad  companies  in  places  of  this  char^ 
acter  does  not  convert  them  from  trespassers 
into  licensees,  nor  does  it  impose  upon  the 
company  any  duty  of  lookont  or  warning. 
Persons  who  thus  use  the  tracks  and  right 
of  way  do  so  at  their  peril.  They  are  tres- 
passing upon  dangerous  premises,  and  as- 
sume the  risk  of  any  accident  that  may  be- 
fall them  by  passing  trains.  Gregory  v.  li. 
&  N,  R.  R.  Co.  (Ky.)  79  S.  W.  238 ;  C.  &  O. 
Ry.  Co.  T.  See  (Ky.)  79  S.  W.  252;  Brown 
v.  L.  &  N.  B.  R.  Co.,  97  Ky.  228,  30  S.  W. 
639;  C.  &  O.  R.  R.  Co.  T.  Perkins  (Ky.)  47 
S.  W.  259;  Wllmuth's  Adm'r  t.  niinois 
Central  R.  R.  Co.  (Ky.)  76  S.  W.  193;  U  & 
N.  R.  R.  Go.  T.  Redmon,  122  Ky.  385,  91  S. 
W.  722.  The  same  distinction  is  also  point- 
ed out  in  the  case  of  Illinois  Central  Rail- 
road Co.  v.  Murphy's  Adm'r,  123  Ky.  787, 
97  S.  W.  729.  11  I*  R.  A.  (N.  S.)  852.  This 
is  one  of  the  cases  upon  which  appellant 
relies.  The  accident  In  this  case  did  not  oc- 
cur at  a  public  crossing;  nor  did  it  oc- 
cur within  an  incorporated  town.  It  is 
therefore  governed  by  the  rule  applying  to 
injuries  inflicted  upon  persons  walking  along 
railroad  tracks  In  or  near  villages  or  sparse- 
ly settled  hamlets.  In  such  cases  the  party 
injured  or  killed  Is  treated  simply  as  a  tres- 
passer, to  whom  there  la  owing  no  duty  ex- 
cept to  use  ordinary  care  to  avoid  Injure 
ing  him  after  his  peril  is  discovered.  Ij., 
H.  ft  St  L.  Ry.  Co.  V.  Jolly  (Ky.)  90  S.  W. 
977;  Smith  v.  I.  0.  R.  R-  Co.  (Ky.)  90  S.  W. 
254;   U,  H.  ft  St.  L.  Ry.  Co.  v.  Hathaway, 

121  Ky.  666,  89  S.  W.  724,  2  li.  R.  A.  (N. 
S.)  498;  M.  ft  O.  R.  R.  Co.  T.  Dowdy  (Ky.) 
91  8.  W.  709;   L.  ft  N.  R.  R.  Co.  v.  Redmon, 

122  Ky.  886,  91  S.  W.  722. 

As  appellee  did  not  owe  to  the  decedent  the 
duty  of  keeping  a  lookout,  of  having  the  train 
under  reasonable  control,  and  of  giving 
timely  warning  of  the  approach  of  the  train, 
the  only  question  Involved  in  this  case  is 
whether  or  not  those  In  charge  of  the  train 
used  ordinary  care  to  prevent  Injuring  the  de- 
cedent after  his  peril  was  actually  discov- 


ered. It  la  insisted  that  the  fact  that  the 
engineer  saw  the  decedent  when  he  was 
1,200  feet  away,  and  the  train  after  strik- 
ing the  decedent  ran  its  full  length,  was 
evidence  of  the  fact  that  those  In  charge 
of  the  train  failed  to  exercise  ordinary  care 
to  stop  it  after  seeing  decedent  on  the 
track.  As  stated  above,  however,  there  is 
nothing  in  the  record  to  show  that  decedent's 
peril  was  discovered  until  the  straight  trade 
was  reached.  The  train  was  then  767  feet 
distant  Furthermore,  those  in  charge  of 
the  train  had  a  rl|^t  to  presume  that  the 
decedent  would  bear  the  repeated  blasts  of 
the  whistle,  and  would  heed  them  and  get 
off  the  track,  until  it  became  reasonably  ap- 
parent from  his  manner  that  he  was  oblivi- 
ous of  the  approach  of  the  train.  The  un- 
disputed evidence  shows  that  after  decedent's 
presence  upon  the  track  was  discovered  the 
brakes  were  applied,  the  engine  reversed, 
and  that  repeated  blasts  of  the  whistle 
were  sounded  until  decedent  was  struck.  It 
is  true  there  was  no  proof  that  the  bell  was 
rung ;  but  it  is  manifest  that  If  the  decedent 
could  not  have  heard  the  louder  and  more 
effective  signals  resulting  from  the  blasts  of 
the  whistle,  he  could  not  have  heard  the  ring- 
ing of  the  bell.  This  fact  under  the  cir- 
cumstances of  this  case  did  not  constitute 
negligence. 

A  careful  reading  of  the  entire  record 
convinces  us  that  the  unfortunate  accident 
resulting  In  the  death  of  decedent  was  due, 
not  to  any  negligence  upon  the  part  of  the 
railroad  company,  but  to  his  own  deafness 
which  prevented  him  from  hearing  the  sig- 
nals, which  would  have  been  heard  by  any 
one  not  suffering  from  the  same  affliction. 
We  therefore  conclude  that  the  peremptory 
instruction  in  favor  of  appellee  was  proper. 

Judgment  affirmed. 


KENTUCKY  COAL  MINING  CO.  ▼.  MAT- 
TINGLY. 

(Court  of  Appeals  of  Kentucky.     April  27, 
1909.) 

1.  PlEADINO  (I  121*)— DkWIAI/— Sotftcuenct. 

A  denial  of  knowledge  or  information  suf- 
ficient to  form  a  belief  Is  not  a  good  plea  as  to 
the  facts  within  defendant's  knowledge. 

TBd.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  I  246;   Dec  Dig.  8  121.»] 

2.  BnXS  AND  NOTBS  (J  493*)— CONSIDEBATIOR 

— Pebsumptiohs. 

Metal  checks  issued  to  employes,  by  which 
the  employer  promises  to  pay  a  certain  amount 
to  redeem  the  same,  are  presamed.  In  the  hands 
of  holders  for  value,  to  b«  based  on  an  ade- 
qnate  consideration. 

VEd.  Note.— For  other  cases,  see  Bills  and 
Notes,  Cent  Dig.  H  1052,  1663;  Dec.  Dig.  | 
493.»] 

3.  Masteb  and  Sebvamt  ((  79*)— Coicpknsa- 

TION— MBDIUlf  OF  PaTMEWT. 

'file  redemption  by  the  employer  at  bimonth- 
ly pay  days  of  checks  issued  to  employte  for 
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Krvices  at  a  reduction  of  10  per  cent  of  their 
face  valne  la  a  violation  of  Const  (  214,  pro- 
viding that  all  wage  earners  employed  in  this 
state  in  factories,  mines,  workshops,  or  by  cor- 
porations shall  b«  paid  for  their  labor  in  lawful 
money. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant  Cent  Dig.  {  104;    Dec.  Dig.  |  79.*} 
4.  UsusT   (I   26*)— Rkdkkftior   or   Obuoa- 

Tions  AT  Discount. 
The  redemption  by  the  employer  at  bi- 
monthly pay  days  of  checks  Issued  to  employ^ 
for  services  at  a  redaction  of  10  per  cent,  of 
their  face  valne  is  a  violation  of  the  usury  law. 
Ey.  St.  1909,  I  2219  (Russell's  St  i  1815). 

[Ed.  Note.— For  other  cases,  see  Usury,  Cent 
Dig.  {  ST;    Dec  Dig.  {  26.*] 

Appeal  from  Circuit  Court,  Union  County. 

^To  be  oflBcially  reported." 

Action  by  Ben  J.  Mattlngly  against  the 
Kentucky  Coal  Mining  Company.  From  a 
judgment  for  plaintUt,  defendant  appeals. 
Affirmed. 

Drury  &  Drury,  for  appellant  L.  0.  Flour- 
noj,  for  appellee. 

HOBSON,  J.  Tbe  Kentucky  Coal  Mining 
Company  issues  to  its  miners  aluminum 
checks  stamped  on  one  side  "Kentucky  Coal 
Mining  Company,"  and  on  the  other  side, 
"Good  for  one  dollar  In  merchandise."  It 
Issues  similar  checks  for  50.  25,  10,  and  5 
cents.  Ben  J.  Mattlngly  became  the  owner 
of  these  checks  for  value  to  the  amount  of 
$235.65,  and,  the  company  declining  to  pay 
them,  he  brought  this  suit  to  recover  the 
amount.  A  trial  was  had  upon  which  tbe 
following  agreement  of  facts  was  filed: 

"That  defendant  is  a  corporation  operating 
a  coal  mine  at  Waverly,  and  pays  its  laborers 
at  the  times  required  by  law.  Further,  that 
frequently  its  laborers  make  application  to 
it  in  advance  of  pay  day  for  assistance,  and 
that  It  did  upon  such  application  issue  to 
said  laborers  aluminum  checks  or  coins  mark- 
ed '100,'  '50,'  etc.,  and  at  the  time  of  the  is- 
sue of  said  checks  or  coins  it  agreed  upon 
pay  day  to  redeem  same  at  their  value, 
which  it  was  agreed  was  as  follows:  A  check 
marked  '100'  was  good  for  00  cents ;  a  check 
marked  '50*  was  good  for  45  cents;  a  check 
marked  '25'  was  good  for  22^  cents ;  a  check 
marked  '10'  was  good  for  9  cents;  and  a 
check  marked  '5'  was  good  for  4^  cents.  No 
cbeclKS  were  ever  issued  to  pay  wages  that 
were  dae,  and  often  checks  were  issued  when 
nothing  bad  been  earned.  For  such  checks 
tbe  laborers  were  charged  as  follows:  For 
check  marked  'IOC  they  were  charged  $1; 
for  check  marked  '50*  they  were  charged  60 
cents ;  for  check  marked  '%'  they  were  charg- 
ed 25  cents;  for  check  marked  'IV  they  were 
charged  10  cents ;  for  check  marked  *5'  they 
were  charged  6  cents.  The  defendant  had 
an  arrangement  with  several  merchants  in 
Waverly  for  the  redemption  of  such  checks 
at  tbe  agreed  value  for  which  it  redeem- 
ed same  from  the  miners.    It  had  no  such 


agreement  with  Mattlngly.  The  checks  of* 
fered  by  Mattlngly  are  of  the  type  and  kind 
Issued  by  defendant  For  such  coins  the 
defendant  paid  the  following  stmts  on  pay 
day.  For  the  coin  marked  '$1'  it  paid  90 
cents;  for  the  coin  marked  '50*  it  paid 
45  cents;  for  the  coin  marked  '25'  it  paid 
22V^  cents ;  for  the  coin  marked  '10'  it  paid 
9  cents;  and  for  the  coin  marked  '5'  it 
paid  4%  cents;  all  in  money.  Plaintiff  de- 
manded payment  of  these  checks  both  in  mer- 
chandise and  in  money,  and  payment  was  re- 
fused, except  upon  the  terms  stated  Just 
alMve,  and  that  this  would  only  be  paid  him 
provided  he  would  deposit  these  checks  on 
either  the  1st  or  15th  of  the  month,  and  the 
defendant  would  pay  these  checks  upon  the 
above  terms  on  the  following  pay  day.  The 
company  redeemed  all  checks  on  same  terms, 
whether  same  were  presented  by  the  mer- 
chant or  the  miner  to  whom  they  were  is- 
sued. Coins  represented  in  the  majority  of 
cases  actual  value  of  labor  done  or  to  be  done 
frequently  issued  when  no  work  bad  been 
done  and  often  as  pure  charity;  that  is  to 
say,  sometimes  a  miner  would  come  in  and 
could  not  get  board  and  the  company  would 
advance  aluminum  checks.  Often  men  left 
and  the  company  would  get  no  return.  Not 
more  than  (25  or  so  was  so  issued.  Some- 
times miners  overdrew  and  quit  company. 
AH  checks  Issued  company  expected  to  re- 
deem at  90  cents  on  the  dollar,  the  10  cents 
to  pay  for  bookkeeping  and  profit  and  loss. 
"It  is  further  agreed:  That  checks  or 
coins  similar  to  those  sued  on  in  this  case 
were  issued  by  defendant  company  to  its 
miners  from  time  to  time,  and  that  same 
passed  current  in  the  town  of  Waverly  where 
the  defendant's  mine  was  located,  and  were 
redeemed  by  defendant  company  from  any 
holder  at  the  prices  stated  in  the  first  part 
hereof,  and  tliat  plaintiff  Mattlngly  is  now 
the  holder  for  value  of  the  checks  or  coins 
sued  on  and  made  part  of  liis- petition.  That 
it  is  impossible  to  say  or  ascertain  to  whom 
defendant  issued  and  delivered  the  checks 
sued  on  herein.  It  is  further  agreed  that 
the  plaintiff,  Mattlngly,  is  not  a  miner  and 
has  never  been  so,  and  has  never  l)een  in 
the  employment  of  the  defendant,  but  has 
gone  into  the  open  market,  and  lias  bought 
the  coins  sued  on  at  a  discount  for  a  specu- 
lation, and  for  the  purpose  of  testing  the 
question  of  the  right  of  the  defendant  to  is- 
sue such  coins  to  Its  miners  as  aforesaid. 
Plaintiff  bought  these  coins  from  the  Waver- 
ly Mercantile  Company,  and  that  company 
had  gotten  these  coins  in  the  usual  course 
of  trade,  and  got  the  most  of  them  from  a 
butcher  in  Waverly,  and  the  butcher.  In  turn, 
from  the  sale  of  meat  to  the  employes  of  the 
defendant  or  their  families,  and  possibly 
some  of  them  from  other  parties  as  such 
coins  passed  current  generally  all  over  the 
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town  of  Waverly  with  the  knowledge  of  the 
defendant 

"After  Issue  and  after  passing  into  the 
channels  of  trade,  the  identity  of  the  coin  Is 
lost." 

The  defendant's  answer  contained,  among 
other  things,  the  following:  "The  defendant 
says  It  has  no  knowledge  or  information  suf- 
ficient to  form  a  belief  as  to  whether  or  not 
It  ever  Issued  the  checks  sued  on  and  describ- 
ed In  plaintiff's  petition,  or  that  same  were 
ever  dellyered  by  defendant  to  any  employs 
or  that  they  represented  the  true  value  of 
the  labor  performed,  or  that  plalntifC  is  now 
the  owner  of  any  of  said  checks  or  coins 
for  value,  or  that  the  face  value  of  these 
represents  two  hundred  and  thlrty-flve  dol- 
lars and  sixty-flve  cents  ($235.05)  or  any 
other  sum." 

The  rule  Is  that  a  denial  of  knowledge  or 
information  sufficient  to  form  a  belief  is  not 
good  as  to  facts  within  the  defendant's 
knowledge.  The  defendant  Is  presumed  to 
know  its  own  checks,  and  it  cannot  require 
the  plaintiff  to  prove  the  genuineness  of  a 
check  when  It  is  unwilling  to  say  the  check 
Is  not  genuine.  For  the  same  reason  this  al- 
legation is  Insufficient  as  to  the  delivery 
of  the  checks  to  an  employ^.  The  checks 
are  a  promise  in  writing  to  pay,  and  the 
law  presumes  they  were  baaed  on  an  ade- 
quate consideration.  The  agreed  facts  show 
that  the  plaintiff  was  the  holder  for  value 
of  the  checks  sued  on. 

This  brings  us  to  the  real  question  in  the 
case:  Has  the  defendant  a  right  to  a  deduc- 
tion of  10  per  cent,  from  the  face  of  the 
checks?  Section  244  of  the  Constitution  is 
as  follows:  "All  wage  earners  employed  in 
this  state  in  factories,  mines,  workshops  or 
by  corporations  shall  be  paid  for  their  labor 
In  lawful  money.  The  General  Assembly 
shall  prescribe  adequate  penalties  for  viola- 
tions of  this  section."  Under  this  section  the 
defendant  may  lawfully  issue  checks  to  its 
«miners  to  show  what  it  owes  them,  but  these 
checks  must  at  the  next  bimonthly  pay  day 
be  paid  at  their  face  value;  otherwise,  the 
miners  will  not  be  paid  for  their  labor  in 
lawful  money,  but  will  be  scaled  one-tenth 
of  their  earnings  because  a  check  was  Is- 
sued to  them.  Section  2219,  Ky.  St.  (Rus- 
sell's St.  S  1815),  provides:  "All  contracts 
and  assurances  made,  directly  or  indirectly, 
for  the  loan  or  forbearance  of  money,  or  oth- 
er thing  of  value,  at  a  greater  rate  than  le- 
gal Interest,  shall  be  void  for  the  excess 
over  the  legal  Interest."  The  company  did 
not  lend  its  men  any  money.  Its  lending  Its 
credit  to  them  until  the  next  bimonthly  pay 
day  in  consideration  of  a  deduction  of  10 
per  cent,  from  their  wages  was  a  contract  the 
law  will  not  sanction  or  enforce.  If  such 
contracts  were  upheld,  our  usury  laws  would 
be  vain  and  useless;   for  they  could  in  this 


way  be  evaded  without  the  lender  being  out 
of  his  money  at  all. 

We  are  therefore  of  opinion  that  the  cir- 
cuit court  on  the  agreed  facts  properly  en- 
tered judgment  for  the  plaintiff.   . 

Judgment  affirmed. 


LOUISVIIXB  &  N.  R.  CO.  t.  PAYNE. 

(Court  of  Appeals  of  Kentucky.     April  28, 
1909.) 

1.  Carbiebs  (I  817*)— Injuries  to  Passen- 
gers—Evidence — ADMISSI  BILITT. 

Where,  in  an  action  for  injuries  to  a  pas- 
senger while  alighting  at  a  depot,  the  evidence 
showed  that  the  approach  of  the  train  to  the 
depot  had  been  properly  announced,  and  that 
the  way  from  the  train  to  the  platform  was 
lighted  by  a  brakeman,  evidence  of  the  extent 
of  the  carrier's  freight  business,  conducted  at 
its  freight  depot  on  the  other  aide  of  the  track, 
and  on  the  side  that  the  passenger  attempted  to 
alight,  was  inadmissible,  at  least  in  the  ab- 
sence of  evidence  that  the  passenger  Imew  of 
the  existence  of  the  freight  depot,  or  that  he 
bad  business  to  transact  there. 

[Ed.  Note. — For  other  cases,  see  Carriers,  Dec 
Dig.  {  317.*] 

2.  Carriers  (g  286*)  —  Depots  —  Care  Re- 
quired. 

A  carrier  must  keep  its  depot  platform  and 
approaches  thereto  properly  lighted,  so  as  to 
permit  passengers  to  pass  safely  to  and  from 
the  train. 

[E!d.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  S$  1142-1152;   Dec.  Dig.  {  286.*] 

3.  Carriers  ((  317*)— Injuries  to  Passen- 
gers—Evidence— ADMie8;^BiuTY. 

In  an  action  for  injuries  to  a  passenger 
while  alighting  at  a  station,  by  the  sudden 
starting  of  the  train,  evidence  of  negligent  fail- 
ure to  properly  light  the  depot  was  inadmis- 
sible. 

[EM.  Note.— For  other  cases,  see  Carriers, 
Dec.  Dig.  I  317.*] 

4.  Witnesses  (|  37*)— Competency- Knowl- 
edge. 

A  witness  coming  to  a  town  in  the  spring 
is  incompetent  to  testify  as  to  the  manner  and 
extent  ot  the  lighting  by  a  carrier  of  its  depot 
platform  at  the  town  during  the  summer  before. 
[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent  Dig.  {$  80-87;    Dec.  Dig.  {  37.*] 

5.  Appeal  and  Ebrob  (g  1050*)— Habkless 
E^ROB  —  Erroneous  Adiussion  of  Evi- 
dence. 

Where  the  ground  relied  on  for  a  recovery 
is  the  commission  of  a  negligent  act  in  one  re- 
spect, it  is  prejudicial  to  permit  evidence  estab- 
lishing another  and  different  negligent  act. 

[Ed.  Note. — For  other  oases,  see  Appeal  and 
Error,  Cent  Dig.  fg  4153-4166 ;  Dec.  Dig.  | 
1050.*] 

6.  Trial  (J  110*)— Misconduct  of  Counsel— 
Reversible  Ebbor. 

Where  counsel  for  the  successful  party  per- 
sistently pursued  a  line  of  interrogation  of  wit- 
nesses which  the  court  ruled  to  be  wrong,  and 
which  one  reasonably  acquainted  with  the  rules 
of  evidence  knew  to  be  improper,  and  the  course 
pursued  was  for  the  purpose  of  prejudicing  the 
jury,  the  conduct  of  the  counsel  was  reversible 
error. 

[I2d.  Note. — For  other  cases,  see  Trial,  Cent 
Dig.  g  271 ;    Dec  Dig.  {  110.*] 
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7.  Appeai.  and   Ebbois  (S   1195*)— Revebsai. 

ARD    BKTBIAL— IiAW    OF   THE    OASE. 

Where  instructions  have  been  approved  by 
the  appellate  court  as  the  law  of  the  case,  only 
such  instructions  should  be  given  on  a  retrial 
where  the  evidence  on  the  retrial  is  the  same  as 
on  the  former  trial. 

[EH.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  {|  4661-4665;  Dec.  Dig.  { 
1195.*] 

Appeal  from  Circuit  Court,  Marlon  County. 

"To  be  officially  reported." 

Action  by  T.  L.  Payne  against  the  Louis- 
ville &  Nasbville  Railroad  Company.  From 
a  Judgment  for  plaintiff,  defendant  appeals. 
Reversed  and  remanded. 

Benjamin  D.  Warfleld,  William  °C.  Mc- 
Chord,  and  WUIlam  W.  Spalding,  for  appel- 
lant   Httgb  P.  Cooper,  for  appellee. 

LASSING,  J.  This  Is  the  second  appeal 
of  this  case.  The  opinion  on  the  former  ap- 
peal is  found  in  104  S.  W.  752.  As  the  facts 
are  fully  stated  In  that  opinion,  they  are  not 
restated  here.  Upon  the  return  of  the  case 
a  trial  was  bad,  which  resulted  In  a  ver- 
dict for  $1,000  in  favor  of  the  plaintiff,  and 
to  reverse  the  judgment  predicated  on  that 
verdict,  this  appeal  is  prosecuted. 

Four  grounds  are  relied  upon  for  reversal: 
First,  that  the  verdict  Is  flagrantly  against 
the  evidence;  second,  that  the  court  erred 
In  admitting  incompetent  evidence;  third, 
hefaiii«e  of  misconduct  of  plaintltTs  counsel ; 
and.  fourth,  for  errors  In  Instructing  the 
Jury. 

We  will  consider  these  questions  In  their 
nntural  order.  The  Incompetent  evidence 
complained  of  as  prejudicial  is  this:  Plain- 
tiff was  permitted  to  prove,  over  the  objec- 
tion of  defendant,  the  e.\tent  of  its  freight 
hasiness,  which  was  conducted  at  its  freight 
depot  on  the  south  side  of  the  main  track; 
also  that  the  local  agent  and  his  assistants 
had  an  office  at  the  freight  depot,  where  the 
freight  business  of  defendant  company  was 
transacted.  The  evident  purpose  of  this  tes- 
timony was  to  establish  In  the  plaintiff  a 
right  to  alight  from  the  train  on  that  side 
rather  than  on  the  north  side  of  the  track, 
or  rather  to  excuse  him  from  being  negli- 
gent In  so  doing.  Plaintiff  was  a  passenger, 
and,  so  far  as  the  record  shows,  had  no  busi- 
ness to  transact  at  the  freight  office,  and  no 
occasion  to  go  there,  for  it  does  not  appear 
that  he  knew  of  the  existence  of  the  freight 
depot  on  that  side  of  the  track.  It  was 
about  10  o'clock  at  night  when  the  train 
reached  the  station,  and  the  freight  depot 
was  then  closed.  The  approach  of  the  train 
to  the  depot  had  been  properly  announced, 
and  the  way  from  the  train  to  the  platform 
was  lighted  by  the  brakeman,  who  had  a 
lantern  to  light  the  way  If  additional  light 
was  needed.  This  evidence  did  not  tend  In 
the  least  to  throw  any  light  upon  the  man- 
ner   in   which    plaintiff    was    Injured,    and 


could  serve  no  purpose  other  than  to  confuse 
the  minds  of  the  Jury. 

Again,  plaintiff  Introduced,  over  the  ob- 
jection of  the  defendant,  evidence  as  to 
what  lights  were  maintained  at  the  depot. 
It  Is  unquestionably  the  duty  of  the  railroad 
company  to  keep  Its  depot  platform  and  ap- 
proaches thereto  properly  lighted,  so  as  to 
afford  passengers  an  opportunity  to  pass 
safely  to  and  from  the  train;  and  a  failure 
to  have  the  platform  and  the  approaches 
thereto  lighted  would  render  the  company 
liable  In  damages  to  one  Injured  as  a  direct 
result  of  such  neglect.  But  the  negligence 
complained  of  and  relied  upon  In  this  case 
was  the  sudden  starting  of  the  train;  and, 
having  specified  the  particular  act  of  negli- 
gence relied  upon,  plaintiff  cannot  recover 
by  showing  other  acts  of  negligence.  No 
claim  is  made  in  the  pleadings  that  the  plat- 
form was  not  sufficiently  lighted,  or  because 
of  insufficient  lights  plaintiff  could  not  see 
where  or  how  to  go,  but  the  sole  ground 
relied  upon  Is  that  the  train  started  with  a 
sudden  jerk,  and  threw  him  to  the  ground 
and  under  the  wheels,  to  his  Injury.  This 
evidence,  not  bearing  upon  the  Issue  made 
by  the  pleadings,  was  Incompetent,  and 
should  not  have  been  admitted,  and  this  Is 
especially  true  as  to  the  evidence  of  the 
witness  Hagan,  who  testified  that  he  did  not 
come  to  Lebanon  until  In  the  spring  of  1906, 
and,  of  course,  could  know  nothing  of  the 
way  and  extent  to  which  the  platform  was 
lighted  in  the  summer  of  1905,  when  the 
accident  occurred.  He  knew  nothing  of  how 
the  platform  was  lighted  at  the  time  of  the 
injury,  and  could  not  testify  upon  this  point 
even  If  this  character  of  testimony  was  per- 
missible. All  Incompetent  evidence  is  not 
prejudicial  to  such  an  extent  as  to  warrant 
a  reversal;  but,  where  the  ground  relied  up- 
on for  a  recovery  Is  the  commission  of  a 
negligent  act  in  one  respect,  it  Is  prejudicial 
to  permit  evidence  tending  to  establish  an- 
other and  different  negligent  act  to  go  to  the 
Jury,  for  the  Jury  would  no  doubt  receive 
the  evidence  tending  to  establisu  the  latter 
act  as  having  some  Important  bearing  upon 
the  act  of  negligence  charged,  and  hence 
such  evidence  would  be  prejudicial. 

The  misconduct  of  counsel  complained  of 
In  this  case  was  the  repeated  asking  of  in- 
competent questions  over  the  objection  of 
counsel  for  defendant,  and  in  the  face  of  the 
rulings  of  the  court  that  such  questions  were 
Incompetent.  Counsel  toT  plaintiff  attempt- 
ed to  establish  that  the  servants  in  charge 
of  defendant's  trains  on  other  occasions  had 
been  guilty  of  acts  of  negligence  similar  in 
character  to  that  for  which  a  recovery  was 
sought  in  this  case.  This  the  court  held  to 
be  Incompetent:  but.  In  spite  of  his  ruling  to 
this  effect,  counsel  for  plaintiff  persisted  In 
pursuing  this  line  of  interrogation   almost 
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to  the  point  of  exasperation.  To  each  new  i 
question  bearing  upon  the  same  rabJfK^  conn- ' 
Bel  for  defendant  would  object,  and  the  ob- 
jection was  promptly  sustained,  t\i:.t 
ceptlon  taken,  and  the  question  Imniedi.itfly 
asked  In  another  form  with  the  same  re«i'ilt. 
These  questions  were  incompetent,  and  rlie 
line  of  Interrogation  attempted  to  be  piir- 1 
sued  wholly  Improper;  and,  when  the  trial 
court  had  so  decided  and  rnled,  counsel  fir 
plalntier  should  have  desisted  In  his  etTor's 
to  bring  the  matter  before  the  Jury.  Of 
course  a  large  discretion  is  allowed  an  at- 
torney in  presenting  his  case,  and  so  lon^ 
as  it  does  not  appear  that  be  la  knowingly 
and  intentionally  violating  the  rales  of  prac- 
tice in  tlie  introduction  of  evidence,  or  oth- 
erwise, the  fact  that  he  does  so  will  furnish 
no  grounds  of  complaint  to  opposing  counsel, 
where  the  error  is  corrected  by  the  court; 
but  in  a  case  llk^  that  here  presented,  where 
counsel  persistently  pursues  a  line  of  inter- 
rogation which  the  court  rules  to  be  wrong, 
and  which  one  reasonably  well  acquainted 
with  the  rules  governing  the  admission  of 
evidence  must  know  to  be  improper,  the  con- 
clusion is  irresistible  that  it  is  done  for  the 
purpose  of  influencing  and  prejudicing  the 
minds  of  the  Jury  in  arriving  at  a  verdict. 
No  court  should  countenance  such  conduct; 
and,  when  the  trial  Judge,  because  of  his 
kindness  of  heart,  or  long-suffering  and  for- 
bearing nature,  permits  it  to  go  unpunished, 
there  remains  nothing  to  do  but  deprive  the 
one  ofT^ndtng  of  the  fruits  of  his  victory  thus 
earned.  This  case  must  be  reversed  for  oth- 
er reasons;  but,  if  there  were  none  such, 
this  misconduct  upon  the  part  of  plaintiflTs 
counsel  would  furnish  abundant  grounds  for 
reversal. 

The  rules  of  practice  now  recognized  and 
approved  by  our  court,  and  courts  generally, 
are  the  result  of  ages  of  experience  in  the 
administration  of  Justice.  They  are  neces- 
sarily general  In  their  nature  and  applica- 
tion, and  subject  to  many  exceptions,  varia- 
tions, and  modlflcattons,  and  so  it  is  not  to 
be  expected  that,  In  their  practical  applica- 
tion to  individual  cases,  mistakes  and  errors 
will  not  be,  at  least  occasionally,  made  by 
counsel.  Such,  In  fact,  may  be  expected; 
but,  where  corrected  by  the  trial  court,  no 
ground  of  complaint  exists  because  of  such 
mistake.  Since  no  one  is  Infallible,  and  all 
are  liable  at  times  to  be  mistaken,  and  hon- 
estly so,  in  the  exercise  of  the  Judgment  as 
to  what  is  competent  to  be  proven  in  support 
of  a  given  proposition,  errors  of  this  charac- 
ter will  necessarily  occur  with  more  or  less 
frequency,  but  such  are  errors  of  Judgment ; 
they  are  not  of  the  class  with  which  we  are 
dealing.  Where  the  record  shows  that  an 
attorney  persistently  and  dogmatically  pur- 
sues a  line  of  interrogation  over  the  objec- 
tion of  opposing  counsel  and  the  adverse 
ruling  of  the  court  to  the  extent  here  shown, 
the  conclusion  is  irresistible  that  such  was 
not  due  to  error  of  Judgment,  but  in  pursu- 


ance of  a  determination  to  present  the  mat- 
ters about  which  the  questions  are  asked  to 
the  jury  in  spite  of  court  and  counsel.  Such 
ordt'ct  should  neither  be  tolerated  nor  ex- 
<-iised  by  the  trial  court,  and  no  litigant 
should  be  permitted  to  profit  by  such  prac- 
tice. 

In  the  case  of  L.  ft  N.  R.  R.  Co.  v.  Reaume 
(Ky.)  107  S.  W.  290,  it  was  expressjy  held 
to  be  a  reversible  error  to  repeatedly  and 
(lerslstently  ask  Incompetent  questions.  And 
in  the  case  of  Marcum  v.  Hargis  (Ky.)  104 
S.  W.  693,  this  court  held  that,  where  a  line  . 
of  questions  had  been  ruled  to  be  incompe- 
tent, the  trial  court  did  not  err  in  requiring 
counsel,  l)efore  he  would  permit  the  question 
to  l>e  asked,  to  first  submit  it  to  him,  not  in 
the  hearing  of  the  Jury,  in  order  that  he 
might  determine  its  competency  before  he 
would  permit  it  to  be  asked.  The  reason  for 
the  rule  is  apparent.  Where  an  incompetent 
question  Is  asked,  opposing  counsel  must  ei- 
ther permit  it  to  be  answered  or  enter  his 
objection;  and,  although  the  trial  court  re- 
fuses to  permit  the  question  to  be  answered, 
the  very  fact  that  the  same  question  in  a  dif- 
ferent form  is  repeatedly  asked,  and  a  vig- 
orous objection  interposed  to  its  answer,  em- 
phasizes its  importance  in  the  minds  of  the 
Jury,  and  necessarily  prejudices  the  case, 
and  for  this  reason,  if  for  no  other,  where 
this  practice  is  pursued  to  the  extent  indi- 
cated in  the  record  in  this  case,  the  Judg- 
ment should  be  reversed. 

Excluding  from  our  consideration  the  evi- 
dence which  we  have  held  to  be  incompetent, 
there  was  no  material  difference  between  the 
evidence  brought  out  on  the  last  trial  and 
that  produced  on  the  former  trial.  This 
being  so,  only  the  instructions  which  were 
approved  as  being  the  law  of  the  case  on  the 
former  trial  should  have  t>een  given.  The 
court,  however,  in  addition  to  such  instruc- 
tions, gave  the  two  following  additional  in- 
structions: "No.  7.  If  you  believe  from  the 
evidence,  that  there  was  no  platform  op- 
posite where  plalntlfT  attempted  to  get  off 
the  train,  or  that  there  was  as  good  a  plat- 
form on  the  side  where  he  did  attempt  to 
get  off,  Hud  that  be  did  not  increase  the  dan- 
ger of  injury  to  himself  in  any  way  by  at- 
tempting to  get  off  on  the  right-hand  side, 
you  cannot  find  for  the  defendant  under 
Instruction  No.  6.  No.  7%.  The  mere  fact 
that  the  plaintiff  was  intoxicated,  if  he  was 
Intoxicated,  does  not  affect  his  right  to  re- 
cover in  this  case  one  way  or  the  other,  un- 
less you  believe  from  the  evidence  that  by 
reason  of  his  intoxication  he  failed  to  exer- 
cise such  attention  and  care  for  his  own 
safety  as  might  be  usually  expected  of  a 
sober  person  of  ordinary  prudence  under  like 
circumstances."  It  has  frequently  been  held 
that,  where  certain  instructions  have  been 
approved  as  the  law  of  the  case,  upon  a  re- 
trial only  such  should  t>e  given,  and  it  is 
error  for  the  trial  court  to  fail  or  refuse  t» 
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slve  those,  or  to  give  oOier  or  additional  In- 
atmcttona  Of  course.  If  the  facts  upon  the 
retrial  were  different  from  those  upon  the 
former  trial,  the  trial  court  would  be  justi- 
fied iB  making  the  Instructions  conform  to 
the  facts.  Such  a  condition,  however,  does 
not  exist  in  the  present  case,  and  the  trial 
court  should  not  have  given  either  instruc- 
tion 7  or  7%. 

As  the  case  must  be  retried,  we  again  re- 
frain from  passing  upon  the  question  as  to 
whether  or  not  the  verdict  is  against  the 
evidence;  but,  for  the  reasons  indicated,  the 
judgment  Is  reversed,  and  the  case  remand- 
ed for  another  trial  consistent  herewith. 


KBE:N'S  ADM'R  V.  KEYSTONE  CRESCENT 
LUMBER  CO. 

{Court   of   Appeals    of    Kentucky.      April   27, 
1809.) 

1.  Mabteb  and  Skbvart  ({  88*)— iKJUBiss  to 
Sebvant— Independent  Contbactob. 

Defendant  employed  men  to  cut  standing 
timl>er  and  tiaal  tlie  logs  to  a  place  -^here  it 
had  established  a  mill.  The  superintendent  of 
the  lumber  camp  left,  tuid  defendant  hired  an- 
other person  with  his  mill  and  a  fireman,  paying 
for  the  mill  and  fireman  a  stipulated  price  a 
month  and  made  the  person  foreman  of  the 
camp.  The  foreman  hired  decedent  to  fire  a 
boiler  which  exploded  and  killed  him.  Beld, 
tliat  the  foreman  was  not  an  independent  con- 
tractor, and  decedent  was  an  employ^  of  de- 
fendant. 

[ESd.  Note. — For  other  cases,  see  Master  and 
Servant.  Cent  Dig.  g(  144-146;  Dec.  Dig.  { 
8a«] 

2.  Mastzs  and  Skbvakt  (J  217*)— Injubt  to 

SeBVANT— FX7BNI8HINO     DSFECTIVK     APFLI- 
ADCBS. 

Where  a  master  knows  that  machinery  is 
defective,  the  servant  continuing  to  work  with 
knowledge  of  the  defect  is  not  precluded  from 
recovery  for  injuries  sustained  therefrom,  unless 
he  had  knowledge  of  the  dangers  likely  to  result 
from  the  further  use  of  it 

[ESd.  Note. — For  other  cases,  see  Master  and 
Servant.  Cent  Dig.  H  574-600;  Dec.  Dig..{ 
217.«] 

3.  Mabteb  and  Scbvant  (|  205*)— iNJimr  to 

SEBVANT— COMM,AINT  TO  MASTBB  OF  DEFECT- 
IVE  APPLIANOB— ASSUBANCK   OF   MASTEB    OF 

Absence  of  Danoeb.  - 

Where  a  servant,  who  was  firing  a  defect- 
ive txjiler,  drew  the  foreman's  attention  to  es- 
-caping  steam  and  was  assured  that  there  was 
no  danger,  he  had  a  right  to  rely  upon  the  as- 
surance and  continue  at  work;  the  danger  not 
being  so  obvious  that  an  ordinarily  prudent  per- 
son would  have  refused  to  perform  the  work  un- 
der the  circumstances. 

[BM.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  {{  647-649;  Dec.  Dig.  § 
205.*] 

Appeal  from  Circnlt  Court,  Pike  County. 

"Not  to  be  officially  reported." 

Death  action  by  Shade  Keen's  adminis- 
trator against  the  Keystone  Crescent  Lumber 
Company.  There  was  a  directed  verdict  for 
defendant,  and  plaintiff  appeals.  Reversed 
and  remanded. 


N.  J.  Anxler  and  A.  E.  Aozier.  for  appel- 
lant 

NUNN,  J.  This  action  was  instituted  In 
the  Pike  circuit  court  September  14,  1907, 
seeking  to  recover  $2,000  In  damages  for  the 
death  of  Shade  Keen,  which  was  caused  by 
the  explosion  of  a  steam  boiler  in  a  sawmill 
operated  by  appellee  company,  and  in  which 
Keen  was  working  at  the  time  as  fireman. 
At  the  conclusion  of  all  the  testimony  the 
court  gave  a  peremptory  Instruction  to  the 
jury  to  find  for  appellee. 

It  Is  shown  by  the  pleadings  and  proof: 
That  Keen  had  a  very  short  experience  In 
working  al>out  a  sawmill,  and  had  l>een  fir- 
ing only  seven  or  eight  days;  that  he  was 
unacquainted  with  machinery ;  also,  that  the 
boiler  which  exploded  had  been  In  use  over 
20  years;  that  the  dome  on  the  holler  was 
cracked  and  had  been  for  a  month  or  two 
before  the  explosion;  that  the  "stay  bolts" 
within  the  dome  stood  upright  and  were  fas- 
tened below  and  In  the  top  of  the  dome  to 
bold  It ;  that  for  some  cause  they  had  decay- 
ed and  were  nearly  severed,  possibly  by  rust, 
at  the  time  the  explosion  occurred.  Appellee, 
by  its  answer,  admitted  that  Shade  Keen  was 
its  servant  at  the  time  he  was  killed,  that 
there  was  a  crack  In  the  dome  of  the  boiler, 
and  that  the  steam  escaped  therefrom,  but 
denied  that  the  stay  bolts  were  defective, 
and  alleged  that  Keen  knew  of  the  escape 
of  the  steam  through  the  crack  In  the  dome, 
and  that  he  took  the  risk  of  the  dangers 
Incident  thereto.  Appellant,  by  reply,  ad- 
mitted that  Keen  knew  of  the  escape  of  the 
steam  and  of  the  crack  In  the  dome,  but  al- 
leged that  he  did  not  know  of  the  dangers  he 
was  subject  to  In  working  about  it,  that  he 
was  assured  by  appellee's  superintendent 
within  two  or  three  minutes  before  the  ex- 
plosion that  there  was  no  danger  of  an  ex- 
plosion and  that  It  was  safe  for  him  to  work 
at  that  place,  and,  relying  upon  this  assur- 
ance, he  continued  his  lat>or.  The  testimony 
of  each  party  authorized  all  these  allegations. 

On  August  24,  1908,  appellee  filed  an 
amended  answer  withdrawing  its  original 
allegation  and  admission  concerning  the  em- 
ployment of  Keen,  and  alleged  that  be  was 
the  employ^  of  one  Thacker  and  not  Its 
servant,  that  Thacker  was  an  Independent 
contractor  operating  the  mill  for  bUnself, 
that  appellee  had  no  control  over  Keen,  and 
that  Thacker  controlled  him.  These  allega- 
tions were  controverted,  by  agreement,  of 
record.  The  facts  with  reference  to  this 
matter  were,  In  substance,  these:  Appellee 
was  the  owner  of  a  numt>er  of  standing  trees 
on  a  certain  creek  In  Pike  county  and  em- 
ployed a  lot  of  men  to  cut  the  trees  and  haul 
the  logs  to  a  certain  point  on  the  creek 
where  it  bad  established  a  mill  to  saw  them 
Into  lumber  of  the  kind  and  character  fixed 
in  bills  furnished  by  It  to  the  manager  or 
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sawyer.  One  Barcns  had  been  snperlntend- 
ent  of  this  lumber  camp,  but  for  some  reason 
left  Then  It  was  appellee  employed  Thacker 
and  hlB  mill  and 'a  fireman  for  the  price  of 
$100  per  month,  and  made  Thacker  super- 
intendent of  the  camp.  Thacker  was  Intro- 
duced by  appellant  as  a  witness,  and  he  tes- 
tified as  follows:  "I  was  to  have  $100  a 
month  for  my  mill  and  fireman,  and  I  was  to 
have  pay  for  what  work  I  did.  They  were 
to  bear  the  expenses,  keep  up  repairs  of  the 
mill.  They  put  me  in  as  foreman  at  the 
mill.  They  paid  me  $3  per  day  for  this."  He 
also  testified  that  he  employed  one  Dick  Syck 
as  fireman,  that  be  performed  this  labor  for 
some  time,  but  during  the  latter  part  of  the 
work  he  did  some  of  the  sawing  for  which  he 
received  $1.50  a  day,  imtil  upon  his  (Syck's) 
complaint  his  wages  were  raised,  and  he  did 
most  of  the  sawing.  Keen  was  employed  by 
the  foreman,  Thacker,  to  work  at  the  "skid- 
way,"  and,  when  Syck  was  running  the  saw, 
Keen  was  sent  from  the  skidway  to  do  the 
firing,  and,  as  stated,  the  last  seven  or  eight 
days  before  the  explosion  he  was  firing  at  the 
mill  the  most  of  his  time.  His  wages  were 
$1.50  per  day,  no  change  in  which  bad  been 
made.  Thacker  testified  that  Keen  knew  he 
was  his  hand  when  firing  the  mill.  The 
facts  proved  do  not  show  that  Thacker  was 
an  independent  contractor.  He  and  all  the 
other  hands  at  the  mill  were  under  the  con- 
trol and  directions  of  appellee,  and  appellee 
was  required  to  use  reasonable  care  to  fur- 
nish reasonably  safe  appliances  and  machin- 
ery with  which  its  employes  were  required  to 
labor,  and,  if  the  death  of  Keen  resulted 
from  want  of  such  care  on  its  part,  it  is 
responsible.  When  it  rented  the  mill  from 
Thacker,  to  all  intents  and  purposes  it  was 
Its  mill  for  the  length  of  the  lease,  and,  in 
addition  to  this,  it  expressly  contracted  to 
keep  the  mill  in  repair,  and  the  law  required 
it  to  keep  it  in  a  reasonably  safe  condition. 
Keen  was  a  laborer  for  it,  and  it  was  as 
much  its  duty  to  furnish  reasonably  safe 
machinery  for  his  protection  as  for  Syck 
or  any  one  else  laboring  at  the  mill.  He  was 
not  in  any  sense  a  trespasser. 

The  case  of  Edward  Messmer,  Jr.,  by,  etc., 
V.  Bell  &  Coggeshall  Co.  (the  opinion  in  which 
was  delivered  by  this  court  March  23,  1909) 
117  S.  W.  346,  Is  applicable  to  the  case  at 
bar.  In  that  case  It  was  contended  by  ap- 
pellee: That  one  Wommer  was  employed  by 
It  under  a  special  contract  to  make  or  squeeze 
boxes  at  so  much  per  1,000,  and  Wommer 
was  to  employ  and  pay  all  of  his  helpers; 
that  Edward  Measmer,  Jr.,  was  employed  by 
Wommer  as  one  of  his  helpers;  that  while 
he  was  engaged  at  labor  with  Wommer  and 
under  his  directions  he  received  his  Injuries. 
It  was  admitted  that  it,  by  check,  paid  Mess- 
mer his  wages,  but  it  was  done  by  the  direc- 
tions of  and  as  a  favor  to  Wommer.  The 
amount  of.  the  wages  was  charged  to  Wom- 
mer, and  the  company  took  a  credit  by  It 


when  It  settled  with  Wommer  on  the  con- 
tract price  it  had  with  him.  In  discussing 
that  case  the  court  said:  "The  squeezing  of 
the  boxes  by  Wommer  was  simply  one  of  the 
intermediate  steps  between  the  beginning 
and  the  end.  The  manufacturing  of  the  box- 
es was  the  thing  that  the  employer  was  do- 
ing, and,  from  the  beginning  of  the  box  to 
the  end,  all  the  persons  who  worked  on  it 
were  under  the  control  of  the  employer. 
Without  the  power  of  control  in  the  employ- 
er, the  business  could  not  reasonably  be  con- 
ducted. Wommer  was  as  fully  under  the 
control  of  the  foreman  of  the  factory  while 
squeezing  boxes  as  wnen  running  the  saw  or 
doing  other  work  about  the  factory.  We 
therefore  conclude  that  Wommer  was  not  an 
independent  contractor,  but  a  servant  of  the 
Bell  &  Coggeshall  Company,  and  that  it  was 
liable  to  the  plaintiff  for  his  negligence.  If 
he  was  negligent." 

In  the  case  at  bar  appellee  had  control 
over  Thacker  and  all  the  hands  at  the  mill, 
and  it  is  reasonable  to  presume  that  Thack- 
er, knowing  this  fact,  reserved  the  right  to 
select  the  employe  who  should  fire  the  mill. 
However,  this  did  not  make  such  employ^ 
the  servant  of  Thacker,  but  he  was  a  laborer 
for  appellee  and  entitled  to  the  same  protec- 
tion from  it  as  any  other  employ^  in  the 
mill. 

It  is  shown  by  the  testimony,  without  con- 
tradiction, that  the  mill  furnished  to  do  the 
work  was  defective  and  dangerous,  and  for 
that  reason  appellee  says  that  appellant  is 
not  entitled  to  recover  because  Keen,  with 
the  knowledge  of  that  fact,  continued  to  la- 
bor at  the  mill  and  take  the  risk.  It  is  true 
that  Keen  knew  of  the  crack  or  defect  in  the 
dome  of  the  boiler,  but  it  is  not  shown  that 
he  knew  of  the  danger  incident  thereto.  He 
knew  of  the  crack,  but  he  might  not  have 
known  that  there  was  any  great  risk  in 
continuing  his  labor.  When  the  master 
knows  that  the  machinery  with  which  he 
furnished  employes  to  labor  is  defective,  he 
must  show,  before  he  can  relieve  himself 
from  liability  for  Injury  to  one  of  his  em- 
ployes, to  the  satisfaction  of  the  Jury,  that 
his  employe  continued  to  labor  with  the  de- 
fective machinery  with  the  knowledge  of  the 
defective  condition  and  the  dangers  likely  to 
result  from  the  further  use  of  it.  In  addi- 
tion to  this.  Keen  had  a  right  to  rely  upon 
the  assurance  of  Thacker  as  to  the  safety 
of  the  boiler.  As  stated,  it  was  shown  with- 
out contradiction  that  Keen,  two  or  three 
minutes  before  he  was  killed,  called  Thacker 
to  him  and  called  his  attention  to  the  escap- 
ing steam  from  the  dome  and  expressed  a 
fear  of  its  exploding.  Thacker  answered 
that  there  was  no  such  danger;  that  it  was- 
safe  to  continue  to  fire  the  boiler. 

In  the  case  of  Lasch,  by,  etc.,  v.  Stratton, 
101  Ky.  672,  42  S.  W.  756,  It  appears  that 
the  employe  notified  the  foreman  who  had 
charge  of  the  factory  that  he  feared  the 
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machinery  was  defectiTe,  bat  was  assured 
by  the  foreman  that  It  was  not  dangerous, 
and  that  he  continued  to  operate  the  ma- 
chinery rdylng  upon  such  assurance,  and  it 
was  held  that  he  had  a  right  to  rely  upon 
sach  assurance  and  was  not  guilty  of  con- 
tributory negligence,  unless  the  danger  or 
risk  was  so  obvious  and  Imminent  that  an 
ordinarily  prudent  person  would  have  refus- 
ed to  X)erform  the  work  under  the  circum- 
stances. L.  &  N.  R.  R.  Co.  V.  Shlvell's  Adm'x 
(Ky.)  18  S.  W.  944,  and  Rogers  v.  South  Cov- 
ington &  C.  St  Ry.  Co.  (Ky.)  112  S.  W.  630. 

Appellant  was  clearly  entitled  to  have  his 
case  submitted  to  the  Jury  under  proper  In- 
structions. 

For  these  reasons,  the  judgment  of  the 
lower  court  Is  reversed  and  remanded  for 
farther  proceedings  herewith. 


HITE  T.  HITE'S  EX'R. 
(Court  of  Appeals  of  Kentucky.    April  29, 1909.) 

1.  Wnxs  (J   681*)— Estates  in   TansT— Ap- 
POiRTMKiiT  OB  TBU8TEK— Power  of  Coubt. 

Testator  devised  his  estate  to  three  trus- 
tees, and  provided  that  there  should  always  be 
two  trustees,  and  that  an  appointee  under  an 
appointment  made  with  the  consent  of  all  the 
adult  devisees  should  not  be  required  to  give 
bond,  and  that,  where  an  appointment  was  made 
without  such  consent,  the  trustee  should  exe- 
cute a  bond.  One  trustee  resigned  and  one  died. 
All  the  adult  devisees,  except  one  and  his  daugh- 
ter, requested  the  appointment  of  a  son  of  one 
of  the  original  trustees.  He  was  fitted  for  the 
trust,  and  would  give  the  matter  his  personal 
attention.  Held,  that  the  court  properly  ap- 
pointed him  trustee  as  against  the  objection  that 
a  trust  company  should  have  been  appointed. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  II  1599-1601;    Dec.  Dig.  S  681.*] 

2.  TR08TS    (5    378*)— Tbustees— Bonds— LiA- 

BIUTT   OF  SlTBKTIES. 

A  bond  of  one  appointed  testamentary  trus- 
tee conditioned  as  required  in  the  will  on  his 
faithfully  discharging  the  duties,  without  speci- 
fying any  amount,  is  a  common-law  obligation, 
and  the  sureties  are  responsible  for  all  mon- 
eys of  the  estate  coming  into  the  bands  of  the 
trustee  notwithstanding  the  act  of  1908  (Acts 
1908,  p.  125,  c.  49),  providing  that  the  bond 
of  a  fiduciary  shall  be  in  a  penal  sum,  and  that 
the  surety  shall  not  be  liable  beyond  such  sum. 
[Bid.  Note. — For  other  cases,  see  Trusts,  Cent 
Dig.  5  619;    Dec.  Dig.  |  378.*] 

Appeal  from  Circuit  Court,  Jefferson  Coun- 
ty, Chancery  Branch,  First  Division. 

"To  be  officially  reported." 

Proceedings  for  the  appointment  of  a  tes- 
tamentary trustee  of  the  estate  of  W.  C.  Hite, 
deceased.  Prom  an  order  oppolntlng  John 
W.  Barr,  as  trustee,  Louis  Hite,  a  devisee, 
appeals.    Affirmed. 

Johnson  &  Hieatt,  for  appellant  Hum- 
phrey, Davie  &  Humphrey,  for  appellee. 

HOBSON,  J.  Many  years  ago  W.  C.  Hite 
died  In  Jefferson  county,  the  owner  of  a  large 
estate.    By  his  will  he  devised  his  estate  in 


trust,  the  Income  to  be  paid  to  certain  per- 
sons for  life,  and  to  others  In  remainder.  He 
appointed  as  trustee  Thomas  L.  Barrett,  Wil- 
liam W.  Hite,  and  Judge  John  W.  Barr.  All 
three  qualified.  He  left  a  widow  and  five 
children.  The  widow  and  the  oldest  son,  W. 
W.  Hite,  have  since  died.  Judge  Barr  re- 
signed the  trust  and  Allen  R.  Hite  was  ap- 
pointed in  his  stead.  Tbomas  L.  Barrett 
died.  When  W.  W.  Hite  died,  Allen  B.  Hite 
was  the  only  surviving  trustee.  The  will  pro- 
vided that  it  was  the  desire  of  the  testator 
that  there  should  be  always  two  trustees.  It 
also  provided. that,  if  an  appointment  was 
made  by  the  written  consent  of  all  the  de- 
visees over  21  years  of  age,  the  trustee  so 
appointed  should  not  be  required  to  give 
bond;  but,  if  the  appointment  was  made 
without  such  consent,  then  he  requested  the 
court  to  require  the  trustee  to  execute  "bond 
with  good  security  for  the  faithful  discharge 
of  his  duties."  All  the  adult  devisees,  except 
Louis  Hite  and  his  daughter,  Lucile  Hite,  re- 
quested the  court  to  appoint  John  W.  Barr 
as  trustee,  and  to  allow  him  to  qualify  with- 
out bond.  Louis  Hite  opposed  the  appoint- 
ment insisting  that  a  trust  company  should 
be  appointed  trustee.  The  court  appointed 
John  W.  Barr,  who  executed  a  bond  condl 
tioned  as  provided  In  the  will,  with  security 
worth  double  the  amount  of  the  estate ;  and, 
under  an  agreement  between  Barr  and  the 
Fidelity  Trust  Company  of  which  he  Is  the 
president.  It  was  ordered  by  the  court  that 
he  should  appoint  the  Fidelity  Trust  Com- 
pany as  his  agent  to  manage  the  trust  the 
trust  company  In  consideration  of  receiving 
the  comiiensatlon  that  would  go  to  Barr 
guaranteeing  his  fidelity  in  the  management 
of  the  estate.  From  this  order  Louis  Hite 
has  appealed,  insisting  that  the  court  erred 
in  not  appointing  as  trustee  a  trust  company 
on  the  ground  that  a  trust  company  Is  better 
qualified  to  manage  such  an  estate;  that  It 
never  dies ;  that  It  Is  always  accessible ;  that 
it  can  give  bond  with  less  trouble  than  an  in- 
dividual ;  and  that  so  large  a  bond  would  be 
required  of  the  trustee  that  It  would  be  very 
burdensome  for  an  individual  to  give  It,  and 
difficult  for  the  court  to  protect  the  estate 
by  keeping  the  bond  good.  He  also  insists 
that  the  bond  executed  by  Barr  as  trustee 
does  not  conform  to  the  statute  and  Is  not 
sufficient. 

We  do  not  see  that  the  circuit  court  abused 
a  sound  discretion  In  the  matter.  All  the 
adult  devisees,  except  Louis  Hite  and  his 
daughter,  requested  the  court  to  appoint  Mr. 
Barr.  Among  other  things,  they  wished  him 
to  be  trustee  for  the  reason  that  his  father 
was  one  of  the  original  trustees,  and  on  ac- 
count of  the  fact  that  they  felt  assured  that 
be  would  give  the  matter  his  personal  atten- 
tion, and  for  other  reasons  that  need  not 
here  be  elaborated.    He  is  a  man  eminently 
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fitted  for  snch  a  trust,  and  no  objection  Is 
made  here  to  blm  on  that  score.  Tbe  court 
Is  not  required  to  appoint  a  trust  company 
as  trustee,  and  especially  Is  this  true  where 
a  majority  of  the  persons  Interested  desire 
an  Individual  appointed ;  or  when  from  the 
nature  of  the  case  the  appointment  of  tbe 
person  selected  will  be  lllcely  to  lead  to  a 
management  of  the  estate  that  will  be  satis- 
factory to  those  Interested.  It  seems  to  us 
from  the  record  that  the  court  made  an  Ideal 
selection,  and  that  no  Interest  of  the  appel- 
lant's was  prejudiced.  The  act  of  1908  (Acts 
1908.  p.  125.  c.  49)  requires  that  the  bond  of  a 
fiduciary  shall  be  In  a  penal  sum,  and  that 
the  surety  shall  not  be  liable  beyond  tbe  sum 
so  specified.  This  act  was  passed  manifestly 
for  the  benefit  of  sureties  In  such  bonds,  and 
to  protect  them  from  the  liability  which  had 
been  imposed  upon  them  in  some  cases  under 
the  previous  statute  under  which  they  had 
been  held  liable  without  regard  to  the  amount 
specified  In  the  bond.  Tbe  bond  here  speci- 
fying no  amount,  the  sureties  of  the  trustee 
are  responsible  for  the  faithful  discbnrtre  of 
bis  duties  by  him  and  for  all  moneys  coming 
to  his  hands  belonging  to  the  estate.  The 
bond  conforms  to  the  provision  of  the  will. 
The  absence  of  an  amount  to  limit  the  lia- 
bility of  the  sureties  can  hurt  nobody  but  the 
sureties,  and  they  are  bound  upon  the  bond 
as  a  common-law  obligation.  The  proof  filed 
before  the  chancellor  shows  that  the  bond  is 
amply  sufficient.  If  at  any  time  It  shonid 
develop  that  the  bond  Is  not  sufflclent.  the 
trustee  may  be  required  to  give  an  additional 
bond  In  the  circuit  court 
Judgment  affirmed. 


HAMILTON  et  al.  v.  WILMAMS  et  al. 

(Court   of   Appeals    of   Kentucky.     April   29, 
1909.) 

execdtobb  and  aoministbatorb  ({  21*) — 
Appointment  of  Admin  istbatob  with 
Will  Annexed — Revocation. 

Where  the  probate  of  a  will  nominating  no 
executor  is  set  aside  on  appeal  after  tbe  appoint- 
ment of  en  administrator  with  will  annexed, 
the  letters  of  administration  to  him  may  t>e  re- 
volced,  and  an  administrator  may  be  appointed, 
under  Ky.  St.  1909.  I  3897  (Russell's  St.  { 
3920),  providing  for  the  appointment  of  an 
administrator  woo  will  settle  the  estate  as  pte- 
scribed  by  statute. 

[Ed.  Note.— For  other  case's,  see  Executors 
and  Administrators,  Cent  Dig.  {  114;  Dec. 
Dig.  §  21.*] 

Appeal  from  Circuit  Court,  Bracken 
CJounty. 

"To  be  officially  reported." 

Proceedings  for  the  appointment  of  an 
administrator  of  tbe  estate  of  Ahab  A.  Ham- 
ilton, deceased,  after  the  setting  aside  on 
appeal  the  probate  of  tbe  will  of  tbe  deceas- 
ed. From  an  order  appointing  S.  W.  Brad- 
ford administrator.  Oliver  T.  Hamilton,  ad- 


ministrator with  will  aimexed,  appeals.    Af- 
firmed. 

H.  P.  Willis,  W.  A.  Byron,  and  Lindsay 
&  Bdelen,  for  appellant  Geo.  Doniphan  and 
Geo.  B.  Kinney,  for  appellees. 

NUNN,  J.  On  Aprfl  26,  1906,  one  Ahab 
A.  Hamilton  died  domiciled  In  Bracken  coun- 
ty, Ky.  He  left  a  paper  purporting  to  be  his 
last  win,  which  was  thereafter  probated  In 
the  Bracken  county  court;  and  appellant 
was  duly  appointed  administrator  of  his  es- 
tate with  the  will  annexed,  no  executor  hav- 
ing been  nominated  in  the  will,  and  he  dnly 
qualified  as  such.  Thereafter  some  of  the 
heirs  at  law  of  Ahab  A.  Hamilton  appealed 
from  the  order  of  probate  to  the  Bracken 
circuit  court  and  on  tbe  trial  of  the  appeal 
the  paper  was  adjudged  not  to  be  the  last 
will  of  Hamilton.  Therefore  It  was  ordered 
by  the  circuit  court  that  the  county  court 
set  aside  the  order  probating  the  will  and 
appointing  appellant  Oliver  T.  Hamilton  as 
administrator  with  the  will  annexed.  The 
county  court  complied  with  this  order.  On 
March  2,  1907,  the  county  court  upon  mo- 
tion of  the  heirs  of  Hamilton,  appointed  S. 
W.  Bradford  administrator  of  the  estate. 
Appellant  appealed  from  the  Judgment  of  the 
county  court  removing  him  as  the  adminis- 
trator with  the  will  annexed  to  the  circuit 
court  Upon  the  hearing  of  the  case,  that 
court  affirmed  the  action  of  the  county  court, 
and  appellants  have  appealed  from  the  ruling 
of  the  circuit  court. 

It  appears  to  us  that  tbe  only  question  on 
this  appeal  Is  whether  appellant  or  Bradford 
Is  legally  empowered  to  settle  the  estate  of 
Ahab  A.  Hamilton,  and,  unfortunately  for 
appellant  be  failed  to  make  Bradford  a  par- 
ty to  this  appeal.  Bnt  waiving  this  question. 
It  appears  plainly  to  us  that  the  adminis- 
trator with  the  will  annexed  occupied  the 
same  relation  to  the  estate  that  an  executor 
named  In  the  will  would  have  occupied  had 
one  been  named  and  qualified.  The  admin- 
istrator with  the  will  annexed  Is  required  to 
settle  the  estate  In  the  way  and  upon  the 
terms  prescribed  in  the  will.  Wh»e  there 
is  no  will,  the  administrator  settles  the  es- 
tate as  prescribed  by  the  statute.  He  re- 
ceives his  appointment  under  section  3897, 
Ky.  St  (Russell's  St  I  8920),  which  provides 
that,  if  no  person  applies  for  administration, 
the  county  court  may  at  the  second  term 
after  tbe  death  of  a  person  grant  admin- 
istration to  a  creditor  or  any  other  person 
whom  the  court  in  its  discretion  may  appoint 
All  the  parties  in  Interest  were  before  the 
court  in  the  will  case,  and  were  before  the 
county  court  when  Bradford  was  appointed, 
and  all  the  heirs,  except  appellant  Oliver  T. 
Hamilton,  asked  for  and  approved  the  ap- 
pointment of  Bradford.  The  question  Is: 
Does  the  defeat  of  the  probate  of  the  will  on 
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the  appeal  authorize  the  remoral  of  one  who 
had  been  appointed  administrator  with  the 
will  annexed?  We  have  not  been  cited  to, 
nor  have  we  been  able  to  find,  any  decisions 
In  this  state  directly  upon  this  point,  but  the 
qoestlon  has  been  decided  In  other  states. 
In  2  Am.  &  Eng.  Ency.  of  Law,  p.  819,  it  is 
said:  "If  the  will  is  set  aside  after  an  ad- 
ministrator with  the  will  annexed  is  ap- 
pointed, his  letters  may  be  revoked."  See 
tlie  authorities  there  cited  to  sustain  the 
text  In  the  case  of  Smith  v.  Stockbridge, 
39  Md.  640,  the  court  said:  "Where  a  will 
which  tias  l>een  admitted  to  probate  has 
been  declared  void  by  the  Court  of  Appeals, 
administration  with  the  will  annexed  is  also 
void."  See,  also,  the  case  of  Ellton  v.  An- 
derson, 18  R.  I.  136,  25  Atl.  907,  4»  Am.  St 
Rep.  751. 

For  these  reasons,  the  Judgment  of  the 
lower  court  is  aiSlrmed. 


TRISBIE  V.   BIOHAM   MASONIC   LODGE 
NO.  256. 

(Court  of  Appeals  of  Kentucky.    April  90, 
1909.) 

1.  Pabtt  Waixs JI  6*)— Cowtbact  ab  to  Cow- 

STBUCnON  OF  WAIX— DUBATIOn  OF  Basx- 
MENT— PeSTBTJCTION  OF  BUILDIROS. 

Defendant  sold  plaintiff  a  part  of  a  lot  for 
a  specified  sum  and  the  farther  consideration 
of  using  the  wall  of  the  building  alx>at  to  be 
erected  by  plaintiff.  The  deed  specified  the 
manner  in  wliicli  defendant  was  to  join  her 
building  to  that  of  plaintiff,  and  provided  that 
certain  abutments  projecting  from  plaintiff's 
wall  were  to  be  furnished  by  plaintiff.  Held, 
that  the  deed  gave  defendant  a  perpetual  ease- 
ment in  jiIaintifTs  wall,  and  on  the  burning  of 
the  buildings  defendant  could  demand  that  abut- 
ments be  provided  on  the  rebuilding  of  plain- 
tiflfs  building  and  could  use  the  wall  without  a 
payment  of  any  part  of  the  cost  to  plaintiff,  and 
before  the  wall  was  rebuilt  the  right  to  the  eaae- 
ment  was  in  abeyance. 

[E!d.  Note.— For  other  cases,  see  Party  Walls, 
Cent  Dig.  |  13;    Dec.  Dig.   S  6.*] 

2.  Rasemknts    (I    42*)  —  Constbuotioh    of 
Gbant. 

Where  the  language  used  in  a  grant  of  an 
eanement  is  ambiguous  as  to  the  nature  or  ex- 
tent of  the  right,  the  meaning  given  to  it  will 
be  the  one  most  favorable  to  tne  claimant  of 
the  easement 

[Ed.  Note. — For  other  cases,  see  Easements, 
Cent  IMg.  !  97;  Dec.  Dig.  §  42.*] 

3.  Contracts  ({  153*)  —  Corstbuction  —  In- 
tent OF  Pabtieb. 

A  contract  should  be  so  construed  as  to 
give  effect  to  the  intention  of  the  parties,  and 
the  language  used  should  receive  a  common- 
sense  interpretation,  and,  when  the  language  is 
indefinite  or  ambignona,  it  is  proper  to  look  to 
the  condition  of  the  parties  and  their  probable 
motive  and  object. 

[Ed.   Note. — For  other  cases,   see   Contracts, 
Cent  Dig.  {  734 ;    Dec.  Dig.  §  153.»] 

4.  Pabtt  Wai^s  (J  5*)— Existence  of  Right 
—Evidence. 

The  fact  that  plaintiff,  on  erecting  its  sec- 
ond bnildings,  again  put  its  wall  in  condition 
for  defendant  to  build  to  it,  and  defendant  again 


made  nse  of  the  wall,  was  a  recognition  of  tlie 
cmtinnatlon  of  defendant*!  right  to  nse  the 
wall. 

[Ed.  Note.— For  other  cases,  see  Party  Walls, 
Cent  Dig.  (  18;   Dec  Dig.  |  6.*] 

Appeal  from  Circuit  Court,  Crittenden 
County. 

"To  be  officially  reported." 

Action  by  Blgham  Masonic  Lodge  No.  256 
against  Electa  M.  Friable.  Judgment  for 
plaintiff,  and  defendant  appeals.  Reversed 
and  remanded,  with  directions  to  dismiss 
the  petition. 

J.  Q.  Rochester  and  H.  V.  McChesney,  for 
appellant  L.  H.  James  and  Jno.  W.  Blue, 
Jr.,  for  appellee. 

SETTLE,  J.  In  the  year  1806  the  appel- 
lee, desiring  to  erect  a  three-story  brick 
building  in  Marlon,  Ky.,  found  that  a  lot 
which  it  then  owned  was  too  small  to  con- 
tain such  a  building,  and  It  therefore  pur- 
chased of  the  appellant,  who  was  then  Mrs. 
Electa  Boaz,  a  parcel  of  ground  from  an 
adjoining  lot  owned  by  her,  receiving  of  her 
and  her  then  husband,  J.  D.  Boaz,  a  deed 
therefor,  which  is  in  words  and  figures  as 
follows:  "This  deed  of  conveyance  made 
and  entered  Into  this  the  8tb  day  of  Novem- 
ber, 1895,  by  and  between  Electa  M.  Boaz 
and  John  D.  Boaz,  her  husband,  residents  of 
Marlon,  Crittenden  county,  Kentucky,  par- 
ties of  the  first  part,  and  the  trustees  of 
Blgham  Lodge  F.  S^  A.  M.  No.  256,  of  Ma- 
rion, Kentucky,  for  the  use  and  benefit  of 
said  lodge,  parties  of  the  second  part  wit- 
nesseth:  That  for  and  In  consideration  of 
the  sum  of  three  hundred  and  forty  dollars, 
cash  In  hand  paid  to  the  parties  of  the  first 
part  the  receipt  of  which  \b  hereby  acknowl- 
edged, and  the  further  consideration  of  Join- 
ing the  south  wall  of  the  Masonic  building 
when  completed,  as  herein  specified,  the 
parties  of  the  first  part  have  sold  and  con- 
veyed, and  do  by  these  presents,  hereby  sell 
and  convey  to  the  parties  of  the  second  part 
for  the  purpose  aforesaid,  and  their  succes- 
sors in  office,  the  following  described  land 
lying  in  Marion,-  Crittenden  county,  Ken- 
tncky,  and  at  the  east  end  of  the  Masonic 
lodge  lot:  (Description  of  the  land  omitted.) 
It  Is  agreed  by  and  between  the  parties 
hereto  that  the  parties  of  the  first  part  are 
to  have  the  privilege  of  Joining  to  the  first 
two  storl^  of  Masonic  Lodge  building,  on 
the  south  side  when  erected,  but  are  to  Join 
to  same  by  means  of  a  four-Inch  abutment 
at  the  base  and  brick  projecting  from  said 
wall  for  four  inches  at  the  second  floor,  but 
no  holes  or  Indentations  is  to  be  made  in 
said  wall.  Said  projecting  brick  and  abut- 
ment are  to  be  placed  In  position  by  parties 
of  the  second  part  In  a  safe  and  substantial 
manner,  but  such  anchors  as  may  be  neces- 
sary for  the  purpose  of  adjoining  are  to  be 
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furnished  by  the  parties  of  the  first  part. 
Said  property  la  conveyed  unto  the  parties 
of  the  second  part.  To  have  and  to  bold 
•Corever  nnto  tbemselves  and  snccessors  and 
assigns  in  office  and  with  covenant  of  gen- 
eral warranty.  In  testimony  whereof,  we 
have  hereunto  subscribed  our  names,  this 
the  day  and  date  aforesaid.  Electa  M.  Boaz. 
J.  D.  Boaz." 

At  that  time  appellant  also  had  In  con- 
templation the  erection  of  a  two-story  brlcli 
business  house  upon  what  remained  of  her 
lot  after  the  conveyance  of  a  part  of  it  to 
ai^ellee.  Hence  the  insertion  in  the  deed  to 
the  latter  of  the  provisions  relating  to  her 
right  to  attach  or  Join  her  building  to  the 
south  wall  of  the  building  to  be  erected  by 
•  appellee.  In  the  years  1895  and  1896  appel- 
lee erected  its  three-story  brick  building  as 
contemplated,  and  about  the  same  time,  or 
shortly  thereafter,  appellant  also  erected  on 
her  lot  adjoining  that  of  appellee  a  two- 
story  bricli  building  as  purposed  by  her. 
In  constructing  on  its  own  lot  the  south 
wall  of  its  building,  appellee,  as  it  had  cov- 
enanted in  the  deed  from  appellant  to  do, 
at  its  own  expense  extended  the  foundation 
over  on  ai^ellant's  lot  adjoining,  18  or  20 
inches,  to  furnish  a  rest  for  the  Joists  of  the 
ground  floor  of  her  building,  and  further 
up  in  Us  wall  made  a  similar  projection  for 
the  support  of  the  Joists  of  the  second  floor 
of  appellant's  building.  Appellee,  by  thus 
extending  the  foundation  of  Its  wall  and 
making  the  projection  therefrom  above,  en- 
abled appellant  to  attach  her  building  to  it 
and  make  the  south  wall  of  its  building  the 
north  wall  of  hers,  all  of  which  was  in  con- 
formity to  the  provisions  of  the  deed  be- 
tween the  parties. 

In  March,  1005,  these  two  buildings,  with 
several  others  In  the  same  block,  were  de- 
stroyed by  flre,  for  which  neither  appellant 
nor  appellee  was  responsible.  In  the  spring 
of  190C  appellant  and  appellee  each  again 
erected  a  building  of  the  same  dimensions 
to  take  the  place  of  the  one  destroyed;  that 
of  the  latter  being  first  commenced  and  per- 
haps first  completed.  In  erecting  its  last 
and  present  building,  appellee,  by  again  ex- 
tending the  foundation  of  its  south  wall 
over  on  appellant's  lot  for  appellant's  ground 
Joists,  and  by  making  the  projection  in  the 
wall  as  a  rest  for  the  Joists  of  the  second 
story  of  her  building,  again  caused  the  one 
building  to  be  attached  to  the  other,  and 
made  the  south  wall  of  appellee's  building 
the  north  wall  of  appellant's  building.  The 
erection  of  the  south  wall  of  its  building  up 
to  and  including  the  projection  made  for 
the  support  of  the  second  floor  Joists  of  ap- 
pellant's building  seems  to  have  cost  appel- 
lee $553,  and  the  payment  of  one-half  of 
this  sum,  $276.50,  It  demanded  of  appellant, 
but  she  refused  to  pay  it  or  any  part  there- 
of. Thereupon  appellee  brought  suit  against 
her  in  the  court  below  for  the  ?276.50,  and 
for  $100  damages  it  claimed  to  have  sustain- 


ed for  injuries  resulting  to  the  south  wall 
of  its  building  from  the  negligence  of  ap- 
pellant's employes  in  erecting  her  building. 
The  circuit  court  on  the  trial  rejected  ap- 
pellee's claim  for  damages,  but  gave  it  Judg- 
ment against  appellant  for  $276.50,  as  half 
the  cost  of  that  part  of  Its  south  wall  in 
use  as  a  wall  for  appellant's  building.  The 
latter  complains  of  the  Judgment,  and  by 
this  appeal  seeks  its  reversal. 

We  think  It  manifest  that  the  deed  by 
which  appellant  conveyed  appellee  a  part  of 
the  ground  occupied  by  Its  building  reserv- 
ed and  conferred  upon  her  a  perpetual  ease- 
ment In  the  south  wall  of  Its  building.  In 
other  words,  the  right  to  Join  her  building 
to  the  south  wall  of  appellee's  building  was 
a  part  of  the  contract  whereby  she  parted 
with  the  title  to  the  parcel  of  ground  pur- 
chased of  her  by  appellee,  and  a  part  of 
the  consideration  for  its  sale.  Of  this  there 
can  be  no  doubt  for  it  is  so  expressed  in  the 
following  language  of  the  deed:  "That  for 
and  In  consideration  of  the  sum  of  thcieo 
hundred  and  forty  dollars,  cash  In  hand  paid 
to  the  parties  of  the  first  part,  the  receipt  of 
which  Is  hereby  acknowledged,  and  the  fur- 
ther consideration  of  Joining  the  south  wall 
of  the  Masonic  building  when  completed,  as 
herein  specified,  the  parties  of  the  first  part 
have  sold  and  conveyed  and  do  by  these 
presents  hereby  sell  and  convey  to  the  par- 
ties of  the  second  part,  for  the  purposes  afore- 
said, •  «  •  the  following  described  land. 
*  •  • "  So  careful  were  the  parties  in 
respect  to  the  right  thus  conferred  upon  ap- 
pellant to  use  the  south  wall  of  appellee's 
building  as  the  north  wall  of  her  building, 
that  the  further  and  entire  agreement  be- 
tween them  in  regard  thereto  was  set  forth 
in  a  subsequent  part  of  the  deed  with  such 
particularity  as  to  direct  the  manner  In  which 
appellant  should  attach  or  Join  her  building 
to  that  of  the  appellee,  how  the  foundation 
and  wall  of  appellee  should  be  prepared  for 
such  use,  the  preparation  therefor  to  be 
made  by  appellee,  and  that  it  should  be  done 
at  Its  cost  We  find  nothing  in  the  language 
of  the  deed  that  limits  or  confines  the  right 
or  easement  thus  acquired  by  appellant  to 
the  building  erected  by  appellee  immediately 
following  the  execution  and  delivery  of  the 
deed.  The  deposition  of  appellant  clearly 
shows  her  understanding  that  the  easeineut 
was  not  confined  to  the  use  by  her  of  the 
wall  of  that  building,  but  that  it  was  a  con- 
tinuing right  which  would  apply  to  any 
building  that  appellee  might  erect  upon  its 
lot.  If  such  was  not  the  understanding  of 
the  persons  representing  appellee.  It  docs 
not  satisfactorily  appear  from  their  testi- 
mony. The  original  contract  of  sale  and 
deed,  later  executed,  were  both  written  by 
an  official  representative  of  ap^ilee,  and, 
if  It  had  been  understood  by  the  contracting 
parties  that  there  was  to  be  any  limitation 
placed  upon  appellant's  easement  in  appel- 
lee's wall  which  would  have  confined  It  to 
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the  building  destroyed,  he  surely  wonld  have 
iacorporated  It  In  the  deed. 

Neither  fraud  nor  mistake  In  the  execution 
of  the  deed  la  alleged.  Where  a  writing  in- 
dicates an  evident  intention  to  grant  an 
easement,  but  Its  language  is  ambiguous  as 
to  the  nature  or  extent  of  the  right,  it  should 
I  be  given  such  meaning  as  would  be  most 
I  faTorable  to  the  claimant  of  the  easement 
It  Is  also  a  recognized  rule  of  construction 
that  a  contract  should  be  so  construed  as  to 
gire  effect  to  the  intention  of  the  parties, 
and  the  language  used,  should  receive  a  com- 
mon-sense interpretation,  and,  wlien  it  Is  in- 
definite or  ambiguous,  it  is  proper  to  look 
to  the  condition  of  the  parties,  their  prob- 
able motive  and  object.  While  In  our  opin- 
ion appellant,  under  the  contract  evidenced 
by  the  deed  in  question,  by  purchase  acquir- 
ed a  perpetual  right  to  Join  or  build  to  the 
side  wall  of  any  building  appellee  might 
ha?e  or  erect  upon  the  lot  adjoining  hers, 
subject  to  the  stipulations  contained  in  the 
deed  as  to  the  manner  of  doing  it,  we  would 
not  be  understood  as  holding  that  appellant's 
right  was  such  that  she  could,  after  the 
destruction  of  the  two  buildings,  have  com- 
pelled appellee  to  rebuild  in  order  that  she 
might  again  have  the  use  of  its  wall.  After 
the  destruction  of  appellee's  building,  and 
while  it  had  no  building  on  Its  lot,  appel- 
lant's easement  was  in  abeyance ;  but,  when 
it  rebuilt,  the  easement  was  revived. 

We  are  further  of  the  opinion  that,  as  the 
right  here  asserted  by  appellant  is  in  the 
nature  of  a  grant  based  upon  a  good  and 
Bofficient  consideration,  it  carries  with  it, 
as  a  part  of  the  grant,  the  additional  right 
to  demand  of  appellee  that  it  prepare,  in  the 
manner  required  by  the  deed  and  at  its  own 
cost,  the  south  wall  of  Its  present  building 
for  the  Joining  of  appellant's  building  to  it. 
Appellee  is  as  much  bound  by  the  terms  of 
the  deed  to  do  this  at  hU  own  expense  as  it 
is  to  allow  appellant  to  Join  her  building  to 
its  wall,  for  the  one  duty  is  as  imperative- 
ly required  by  the  language  of  the  deed  as 
the  other;  and,  in  apparent  anticipation  of 
appellant's  claiming  the  right  to  Join  her 
building  to  the  south  wall  of  its  present 
building,  appellee,  as  before  stated,  in  erect- 
ing that  wall,  extended  it  at  the  foundation 
and  also  made  the  upper  projection,  as  re- 
quired by  the  deed,  thereby  putting  it  in 
condition  for  appellant  to  build  to  it,  which 
she  has  done.  These  acts  of  appellee,  while 
not  conclusive  as  amounting  to  recognition 
of  appellant's  rlgtit  to  the  use  of  its  wall, 
would  seem  to  furnish  some  evidence  of 
thehr  belief  li^  such  right 

Although  this  court  has  reviewed  many 
cases  involving  litigated  questions  as  to  party 
walls,  it  has  not  had  before  It  a  case  present- 
ing the  precise  question  now  under  consid- 
eration, nor  have  we  been  cited  by  counsel 
to  a  case  in  point  outside  of  Kentucky ;  but 


notwithstanding  the  absence  of  direct  Judi- 
cial authority,  we  are  unable  to  escape  the 
conclusion  that  appellant  is  entitled  to  the 
enjoyment  of  the  right  she  asserts,  and  that 
she  is  not  chargeable  with  any  part  of  the 
cost  to  appellee  of  the  south  wall  of  its 
building  or  of  the  work  performed  by  it  in 
preparing  the  wall  fo'r  her  use. 

We  have  not  considered  the  claim  of  ap- 
pellee to  damages  for  alleged  injury  to  its 
wall  charged  to  appellant,  as  there  la  no 
cross-appeal  from  that  part  of  the  judgment 
disallowing  such  damages. 

For  the  reasons  indicated,  the  Judgment  is 
reversed,  and  cause  remanded,  with  direc- 
tions to  dismiss  the  petition. 

NUNN,  J.,  not  sitting. 


GREEN  v.  QDISENBERRY  et  al. 
(Court  of  Appeals  of  Kentucky.    April  29, 1909.) 

1.  Injunction    (8    250*)  —  Sond  —  Actior — 

Petition. 

Plaintiff,  a  life  tenant,  leased  the  land, 
agreeing  to  place  and  hold  his  tenant  in  peace- 
able possession,  but,  before  a  crop  had  been 
planted,  the  remaindermen  sued  both  plaintiff 
and  bis  tenant  for  forfeiture  of  plaintiff's  life 
estate  for  waste,  and  obtained  an  injunction 
restraining  plaintiff  and  his  tenant  from  crop- 
ping the  land.  Bold,  that  a  petition  on  the 
injunction  bond  after  the  injunction  had  been 
dissolved,  alleging  such  facts  and  that  plaintiff 
was  damaged  by  the  loss  of  the  rent,  stated  a 
cause  of  action,  though  it  did  not  allege  that  the 
injunction  expressly  commanded  plaintiff  not  to 
collect  the  rent  under  the  lease,  or  restrained 
the  tenant  from  paying  it;  the  tenant  not  be- 
ing liable  for  rent  because  of  failure  of  con- 
sideration. 

[Ed.  Note.— For  other  cases,  see  Injunction, 
Dec.  Dig.  I  250.*] 

2.  Injunction  (|  219*)— Dtrrr  to  Obkt. 

it  is  the  duty  of  the  party  against  whom 
an  injunction  is  issued  to  obey  it  as  long  as  it 
remains  in  force,  regardless  of  whether  It  was 
rightfully  or  wrongfully  issued. 

[Ed.  Note.— For  other  cases,  see  Injunction, 
Cent  Dig.  §  441 ;    Dec.  Dig.  §  219.*] 

3.  Injunction  (|  2*2*)— Action  on  ;3ond— 
Petition. 

Plaintiff  in  an  action  on  an  injunction  bond 
is  limited  to  the  damages  alleged. 

[Ed.  Note. — ^For  other  cases,  see  Injunction, 
Cent  Dig.  i  591 ;    Dec.  Dig.  §  232.*] 

4.  Injunction  (§  252*)— Action  on  Bond- 
Attorney's  Fees— Right  to  Recovkk. 

Where  an  injunction  is  the  onl^  relief 
sought,  and  gives  that  relief,  if  sustained,  no 
recovery  for  attorney's  fees  can  be  had  on  dis- 
solution of  the  injunction,  but  if  injunctive  re- 
lief is  ancillary,  or  is  relied  on  to  secure  the 
relief  when  obtained,  a  recovery  may  be  had  on 
the  bond  for  reasonable  attorney's  fees  for  serv- 
ices in  dissolving  the  injunction;  and  hence,  in 
an  action  by  the  remaindermen  against  the  life 
tenant  and  his  tenant  in  possession  to  forfeit  the 
life  estate  for  waste,  where  an  Injunction  was 
obtained  against  further  waste,  which  was  sub- 
sequently dissolved,  the  life  tenant  was  entitled 
to  recover  reasonable  attorney's  fees  paid  or  in- 
curred for  services  in  dissolving  the  injunction. 


*For  oUier  caaes  aes  same  topic  and  lectlon  NUMBER  In  Dec.  t  Am.  Digi.  1907  to  date,  &  Reporter  IndezM 


Digitized  by 


Google 


362 


118  SOUTHWESTERN  REPORTER. 


(Ky- 


apart  from  aervices  rendered  in  defending  tlie 
action. 

[Ed.  Note.— For  other  caaea,  see  Injnnction, 
Cent  I>iK.  «  686,  587 ;   Dec.  Dig.  t  2S2.*] 

Appeal  from  Circuit  Court,  Madison  County. 

"To  be  officially  reported." 

Action  by  Jolin  L.  Qreen  against  X  R. 
Qtii8enl>erry  and  others.  Judgment  for  de- 
fendants, and  plaintiff  appeals.  Reversed 
and  remanded. 

A.  R.  Bumam  &  Son  and  J.  Tevls  Cobb, 
for  appellant.  S.  M.  Wallace  and  W.  S.  Mo- 
berly,  for  appellees. 

SETTLE,  O.  J.  This  is  an  appeal  from  a 
Judgment  of  the  Madison  circuit  court  sus- 
taining a  demurrer  to  and  dismissing  ap- 
pellant's petition;  the  action  being  one  to  re- 
cover upon  an  injunction  bond  damages  ap- 
pellant claims  to  have  sustained  by  reason  of 
the  wrongful  issual  of  an  injunction  by  pro- 
curement of  the  appellee  J.  R.  Quisenberry, 
who,  together  with  the  appellee  R.  E.  Tur- 
ley,  as  surety,  executed  the  bond  required 
to  obtain  it.  It  appears  from  the  averments 
of  the  petitl<»  that  appellant  owns  the  life 
estate  in  a  60-acre  tract  of  land  in  Madi- 
son county  which  he  early  in  the  year  1808 
leased  to  Leonard  Minter  for  a  term  of  three 
years  at  an  annual  rental  of  $333.33%.  By 
the  terms  of  the  lease  Minter  was  to  clean 
up  the  land,  put  it  in  suitable  condition  for 
cultivation,  and  cultivate  60  acres  of  It  in 
com  and  tolMicco.  The  lease  also  contained 
a  covenant  that  appellant  would  place  and 
hold  Minter  in  peaceable  possession  of  the 
leased  premises.  The  latter  took  possession 
of  the  land,  and  immediately  commenced 
to  clean  it  up  preparatory  to  its  cultivation. 
After  Minter  had  done  considerable  work  in 
preparing  the  land  for  a  crop,  but  before  he 
had  an  opportunity  to  plant  .the  crop,  the 
appellee  Qnisenberry,  owner  in  remainder  of 
the  land,  brought  In  the  Madison  circuit 
court  against  the  appellant  as  life  tenant  and 
Minter  lessee  of  the  land  an  action  for  waste 
and  to  recover  the  land  by  a  forfeiture  of 
the  life  estate  of  the  forftier  and  treble  dam- 
ages amounting  to  $500  for  the  alleged  waste. 
In  that  action,  following  the  execution  of  a 
proper  bond  therefor,  the  injunction  In  ques- 
tion was  obtained  whereby  the  life  tenant 
was  restrained  from  permitting  performance 
by  the  lessee,  Minter,  of  the  covenants  of  the 
lease,  and  the  latter  from  doing  work  upon 
the  land,  and  from  pitching  or  producing  a 
crop  for  or  during  the  year  1808.  Appellant 
and  Minter  filed  answers  to  the  petition  in 
that  case,  denying  the  alleged  waste,  the 
right  of  appellee  to  the  forfeiture  or  damages 
claimed,  and  controverting  the  grounds  al- 
leged for  the  injunction.  The  trial  of  the 
case,  which  occurred  in  October,  1808,  re- 
sulted In  a  Judgment  dismissing  the  action 
and  dissolving  the  Injunction.    Shortly  after 


the  rendition  of  that  Judgment,  appellant  lii> 
stituted  the  present  action  against  appel' 
lee  and  the  surety  in  the  injunction  bond  to- 
recover  the  damages  resulting  to  bim  froiu 
the  wrongful  obtentlon  by  appellee  of  the  In- 
junction, which  the  petition  alleges  is  $350 
for  loss  of  rent  on  the  land  by  reason  of  and 
during  the  continuance  of  the  injunction  and 
$260  fees  paid  his  attorneys,  making  alto- 
gether $600. 

The  only  question  presented  by  this  ap- 
peal for  our  consideration  is:  Does  the  peti- 
tion In  the  instant  case  state  a  cause  of  ac- 
tion? The  circuit  court  held  that  it  did  not; 
■and  hence  the  demurrer  interposed  by  ap- 
pellees to  the  petition  was  sustained.  We 
think  the  court  erred  in  sustaining  the  de- 
murrer. Fairly  construed,  the  averments  of 
the  petition  are  to  the  effect  that  the  injunc- 
tion not  only  prevented  Minter,  'appellant's- 
tenant,  from  proceeding  with  the  work  of 
clearing  up  the  land,  preparing  It  for  cultiva- 
tion, and  also  from  producing  a  crop  in  1908,. 
but  that  it  likewise  prevented  appellant  from^ 
collecting  of  the  tenant  the  rent  for  that 
year.  The  action  was  against  both  appellant 
and  his  tenant  and  the  injunction  Issued 
against  and  executed  upon  each  of  them. 
While  it  did  not  in  express  terms  command- 
appellant  not  to  collect  the  stipulated  rent 
or  restrain  the  tenant  from  paying  it,  both 
were  restrained  by  it  from  performing  the 
rent  contract  until  it  was  too  late  to  pre- 
pare the  land  for  cultivation,  or  to  raise  a 
crop  in  the  year  1808.  Obviously  the  tenant 
was  not  liable  under  the  circumstances  for 
that  year's  rent,  nor  could  appellant  by  suit 
have  compelled  him  to  pay  It;  for  the  ten- 
ant, if  sued  for  It,  could  have  escaped  lia- 
bility upon  the  ground  of  a  failure  of  con- 
sideration, as  he  was  not  permitted  to  ralse- 
a  crop  that  year,  and  received  no  benefit 
from  his  mere  possession  of  the  land.  Be- 
sides, under  a  covenant  of  the  lease,  appel- 
lant was  obliged  to  protect  bim  In  the  peace- 
able possession  of  the  leased  premises,  and 
the  right  to  cultivate  it  and  produce  a  crop  of 
com  and  tobacco  upon  60  acres  of  It  More- 
over, it  was  the  duty  of  appellant  and  his 
tenant  to  obey  the  Injunction  as  long  us 
it  remained  in  force,  regardless  of  wheth- 
er it  was  rightfully  or  wrongfully  obtain- 
ed; nor  were  they  relieved  of  this  duty  un- 
til the  Injunction  was  by  Judgment  of  the 
court  dissolved.  The  fact  that  the  Injunc- 
tion was  wrongfully  issued  having  been  de- 
termined by  the  judgment  dissolving  It  ren- 
dered in  the  former  action,  and  appellant 
being  protected  by  the  injunction  bond  as 
well  as  his  tenant,  we  conclude  that  the  peti- 
tion states  a  cause  of  action  as  to  the  claim 
of  appellant  for  damages  resulting  from  the 
loss  of  rent  for  the  year  1808.  But,  as  the 
petition  does  not  allege  any  other  damage 
than  what  appellant  sustained  in  the  loss 
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of  rent,  his  recovery  on  that  score  should 
not  exceed  the  amount  be  was  to  receive 
from  his  tenant  by  way  of  rent  for  the  year 
1906,  Ylz.,  $833.83%.  * 

The  question  of  whether  the  farther  Item 
of  1260  damages  by  way  of  an  attorney's 
fee  claimed  In  the  petition  to  have  been  ex- 
pended by  appellant  In  defeating  the  Injunc- 
tion, the  reasonableness  of  which  la  duly  al- 
leged, can  be  recovered  by  blm,  Is  not  free 
from  doubt  The  rule,  however,  seems  to  be 
that  when  the  Injunction  Is  the  only  relief 
sought,  and.  In  fact,  gives  the  relief,  If  sus- 
tained, no  recovery  for  attorney's  fees  can 
be  had;  but  when  the  Injunction  Is  merely 
ancillary,  or  In  aid  of  the  relief  sought,  or 
Is  relied  on  to  secure  the  relief  when  ob- 
tained, a  recovery  may  be  had  on  the  bond 
for  the  payment  of  reasonable  attorney's  fees 
when  the  defendant  has  succeeded  In  dis- 
aolvlng  the  injunction.  Tyler  &  Apperson 
V.  Hamilton,  etc.,  108  Ky.  120,  56  S.  W.  820; 
Tampike  Company  v.  Dnlaney,  86  Ky.  518, 
6  8.  W.  680;  Bnrgen  v.  Sharer,  14  B.  Mon. 
497.  We  gather  from  the  averments  of  the 
petition  in  the  Instant  case  that  the  action 
in  which  the  injunction  was  obtained  against 
appellant  and  his  tenant  was  brought  by  the 
remainderman  to  recover  of  appellant  as 
life  tenant  the  land  the  latter  leased  to  Mln- 
ter.'on  the  ground  that  appellant  by  commit- 
ting or  suffering  waste  had  forfeited  his  life 
estate  therein  which  entitled  the  remainder- 
man to  immediate  possession.  The  remain- 
derman also  sought  to  recover  in  that  action 
of  the  life  tenant  treble  damages  for  the 
waste  committed,  and,  in  addition,  obtained 
the  injunction  to  prevent  the  life  tenant 
and  his  tenant  from  committing  further 
waste  to  the  land.  In  this  view  of  the  mat- 
ter, it  would  seem  that  the  primary  pur- 
pose of  the  action  was  the  recovery  of  the 
land  and  damages  for  the  injury  to  It  from 
the  waste  resulting  from  the  life  tenant's 
acts  or  sufferance  while  in  possession.  If  this 
be  true,  the  injunction  was  not  the  only 
remedy,  but  was  merely  ancillary  or  In  aid 
of  the  relief  sought,  for  Its  object  was  to 
prevmt  farther  waste,  and  therefore  alleged 
Irreparable  Injury  before  the  termination 
of  the  prime  or  real  cause  of  action.  Per- 
haps our  meaning  can  be  better  explainM 
by  quoting  the  following  illustration  con> 
talned  in  Turnpike  Co.  v.  Dulaney,  supra: 
"80,  In  case  of  an  Injunction,  when  the 
widow  asserts  her  right  to  dower,  and  ob- 
tains an  injunction  to  stay  waste,  the  right 
to  dower  may  be  conceded  or  litigated ;  and, 
if  it  turns  out  that  the  injunction  was  Im- 
properly granted  and  Is  dissolved,  a  recov- 
ery may  be  had  for  the  attorney's  fees 
arising  from  the  employment  to  dissolve 
the  injunction.  Injunctions,  therefore,  like 
attachments  when  dissolved,  and  are  ob- 
tained as  ancillary  to  an  original  proceed- 
ing, the  obligors  on  the  Injunction  bond  are 


liable  for  a  reasonable  attorney's  fee.  To 
this  extent  the  doctrine  has  been  carried 
by  this  court  as  to  the  measure  of  recovery 
on  attachment,  and  injunction  bonds,  but 
no  further." 

While  in  the  instant  case  the  averments  of 
the  petition  as  to  the  claim  for  attorney's 
fees  are  somewhat  indefinite,  yet  on  the  whole 
they  seem  to  authorize  a  recovery  of  attor- 
ney's fees  on  the  Injunction  bond,  but  the 
recovery  can  go  no  further  than  what  would 
be  a  reasonable  fee  paid,  or  agreed  to  be  paid, 
by  appellant  in  the  employment  of  counsel 
to  resist  and  defeat  the  injunction.  We 
have  seen  from  the  excerpt  quoted  above  that 
an  action  upon  an  injunction  bond  is  govern- 
ed by  the  same  rule  that  applies  to  an  ac-' 
tlon  upon  an  attachment  bond.  In  either 
case  the  dnmafres  that  can  be  recovered  on 
the  bond,  including  attorney's  fees,  are  such 
as  result  from  the  order  of  injunction  or  at- 
tachment and  not  the  damages  incurred  by 
reason  of  the  action  independent  of  the  in- 
junction or  attachment.  Trapnall  v.  McAfee, 
8  Mete.  34,  77  Am.  Dec  162;  Sbultz  v.  Mor- 
rison, 3  Mete.  99 ;  Caldwell  v.  Deposit  Bank, 
109  Ky.  187,  68  S.  W.  589.  So,  in  the  matter 
of  the  attorney's  fee  claim  by  appellant,  we 
will  say  that  if  the  whole  of  It  was  In- 
curred in  defending  the  action  in  which  the 
injunction  was  obtained,  nothing  by  way  of 
such  fee  can  be  recovered  on  the  bond,  hut, 
If  Incurred  In  defending  the  injunction 
alone,  it  can  be,  or.  If  Incurred  partly  in  de- 
fending the  injunction  and  partly  in  de- 
fense of  the  action,  it  Is  recoverable  as  far 
as  applicable  to  the  injunction.  Johnson  ▼. 
Farmers'  Bank,  4  Bush.  283;  McClure  v. 
Renaker  (Ky.)  61  S.  W.  317. 

For  the  reasons  Indicated,  the  Judgment  is 
reversed  and  cause  remanded  for  further 
proceedings  consistent  with  the  opinion. 


KEVIL   V.    CITX    OF    PRINCETON. 

(Court  of  Appeals  of  Kentucky.    April  29, 
1809.) 

1.  easeitents  (|  8*)— easements  in  sxkeets 
— Acquisition— Statutes, 

Under  St  1009,  f  2546  (Russell's  St  | 
221),  providing  that  limitations  do  not  mn 
against  actions  relating  to  public  easements, 
etc.,  until  the  municipality  has  been  notified 
in  writing  by  the  party  in  possession  that  the 
possession  will  be  adverse  to  the  title  of  the 
municipality,  one  maintaining  without  author- 
ity water  pipes  In  the  streets  of  a  city  for  the 
delivery  of  water  to  customera  does  not  ac- 
quire the  right  by  adverse  possession  to  main- 
tain the  pipes,  where  no  notice  was  given  the 
city. 

[Eld.  Note.— For  other  cases,  see  Basements, 
Cent  Dig.  I  23;  Dec.  Dig.  (  8.*] 

2.  Watebs  and  Watbb  Ooubsbs  (S  189*)  — 

STRKETS— LlOSNSES— Ukvocation. 

One  maintaining,  ander  a  revocable  li- 
cense, pipes  in  the  streets  of  a  city  to  deliver 
water   to   customers,   cannot   recover  damages 
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from  the  cit7  for  not  allowing  him  to  carry  on 
the  business. 

[Bd.  Note. — ^For  other  cases,  see  Waters  and 
Water  Courses.  Cent  Dig.  {  272;  Dec.  Dig.  { 
189.»]  »    •         .  6    • 

8.  Watebb  and  Water  Coubses  ($  107*)  — 
PoiXTmoK— Evidence— Admissibilitt. 
In  an  action  for  polluting;  the  waters  of  a 
subterranean  stream  b^  emptying  sewage  there- 
in, evidence  of  the  prior  pollution  of  the  wa- 
ters by  surface  waters  was  admissible,  not  to 
justify  the  act  of  defendant,  hut  to  show  that 
the  water  was  so  contaminated  before  its  act 
as  to  render  the  same  useless  for  plaintiff's  pur- 
poses, thereby  showing  that  he  suffered  no  in- 
jury. 

[Ed.  Note.— For  other  cases,  see  Waters  and 
Water  Courses,  Cent.  Dig.  {  116;  Dec  Dig.  { 
107.«] 

4.  Eminent  Domain  (§  84*)— Pbopebit  Sub- 
ject OF  Compensation— Wateb  Rights. 
Under  Const,  i  242,  providing  that  mu- 
nicipal corporations  taking  private  property 
for  public  use  must  make  compensation  there- 
for, etc..  a  city  cannot  take  an  underground 
stream  flowing  under  the  land  of  an  individual 
for  a  public  sewer  without  compensating  him 
for  the  resulting  injury. 

[Ed.  Note. — For  other  cases,  see  Eminent  Do- 
main, Cent.  Dig.  |  227;    Dec.  Dig.  §  84.*] 

Appeal  from  Circuit  Court,  Caldwell  County. 

"Not  to  be  officially  reported." 

Action  by  J.  R.  Kevll  against  the  City  of 
Princeton.  From  a  Judgment  of  dismissal, 
plaintiff  appeals.    Affirmed. 

Hodge  &  Hodge,  for  appellant  Darby,  LIs- 
anby  &  Gates,  for  appellee. 

HOBSON,  J.  Near  Court  Square  In  Prince- 
ton, Ky.,  Is  a  large  spring,  which  has  been 
known  ever  since  the  town  was  located  as 
the  "Big  Spring,"  and  was  for  many  years 
the  chief  reliance  of  the  town  for  water.  A 
large  underground  stream  flows  under  the 
town  coming  out  at  this  spring.  Some  25 
years  ago  E.  H.  Daniels  dug  Into  the  stream 
above  the  Big  Spring  and  Installed  a  water- 
works plant  from  which  he  supplied  water 
for  bis  storehouse  and  dwelling  house,  and 
also  supplied  a  number  of  persons  In  the 
town  by  pipes  laid  under  the  streets  and  al- 
leys of  the  town.  He  had  a  tank  which  held 
50,000  gallons  of  water  and  an  engine  with 
which  he  pumped  up  the  water  Into  the 
tank.  From  the  tank  the  water  ran  out 
through  bis  mains  to  his  customers  by  grav- 
ity. Some  years  ago  be  sold  bis  property, 
Including  bis  waterworks  plant,  to  J.  B.  Ke- 
vll, who  continued  to  operate  the  waterworks 
plant  as  be  had  done.  The  city.  In  the  course 
of  time,  installed  a  waterworks  plant,  and 
on  July  5,  1907,  by  an  ordinance,  directed 
Its  street  commissioners  to  make  connections 
running  the  sewerage  of  the  city  into  the 
subterranean  stream  which  fed  Big  Spring 
above  the  plant  of  Kevll.  This  was  done, 
and  Kevll  thereupon  brought  this  suit  against 
the  city,  charging  that  thereby  It  had  con- 
taminated the  water  so  as  to  render  his  wa- 
ter plant  valueless,   to  his  damage  In  the 


sum  of  $5,000.  An  answer  was  filed  by  the 
city  traversing  the  allegations  of  the  petition 
as  to  the  damage  done,  and  on  final  bearing 
the  Jury  to  whom  the  case  was  submitted 
found  a  verdict  for  the  defendant.  The 
court  entered  a  Judgment  on  the  verdict  dis- 
missing Kevll's  petition,  and  he  appeals. 

Kevll  showed  on  the  trial  by  the  evidence 
on  his  behalf:  That  at  the  time  the  sewer- 
age was  run  Into  the  stream  he  was  using 
the  water  In  his  property ;  that  this  use  of 
It  by  bim  was  worth  $5  a  month;  that  he 
was  selling  it  to  neighbors  whose  property 
be  could  get  to  without  crossing  any  street 
or  alley  of  the  town,  who  paid  him  $8  a 
month;  that  be  had  other  customers  whom 
he  reached  by  his  pipes  passing  under  or 
along  the  streets  of  the  town,  who  paid  blm 
$30  or  $40  a  month;  that  tbe  water  was 
good  up  to  the  time  the  sewerage  was  ruu 
Into  the  stream;  and  that  it  cost  him  only 
a  nominal  sum  to  operate  the  plant  Tbe 
court  excluded  from  the  consideration  of  the 
Jury  all  evidence  as  to  bis  customers  wbom 
he  reached  by  passing  under  or  along  any  of 
the  streets  or  alleys  of  the  town,  and  of  this 
be  complains.  Although  these  pipes  bad 
been  in  the  streets  for  over  25  years,  Dan- 
iels had  no  authority  from  the  town  au- 
thorizing their  being  put  there.  They  had 
been  put  down  and  had  remained  In  tbe 
streets  simply  by  sufferance.  Although  tbey 
had  been  there  so  long,  no  right  to  maintain 
them  bad  been  acquired  by  adverse  posses- 
sion, as  no  written  notice  bad  been  given 
the  town  as  provided  by  section  2546,  Ky. 
St  (Russell's  St  §  221),  which  is  as  follows: 
"The  limitations  mentioned  In  the  first  arti- 
cle of  this  chapter  shall  not  begin  to  run  In 
respect  to  actions  by  any  town  or  city  for  the 
recovery  of  any  street  alley,  or  other  pub- 
lic easement  or  any  part  of  either,  or  the 
use  thereof  in  such  town  or  city,  until  the 
trustees,  or  the  council  or  the  corporation, 
by  whatever  name  known  or  called,  have 
been  notified  In  writing  by  the  party  In  pos- 
session, or  about  to  take  possession  to  the 
effect  that  such  possession  will  be  adverse 
to  the  right  or  title  of  such  town  or  city. 
Until  such  notice  Is  given,  all  possession  of 
streets,  alleys  and  public  easements,  or  any 
part  of  either,  In  any  town  or  city,  shall  be 
deemed  amicable,  and  the  person  In  posses- 
sion the  tenant  at  will  of  such  town  or  city." 

We  had  this  subject  before  us  In  City  of 
Covington  v.  Hall,  98  S.  W.  317,  and  In  City 
of  Latonia  v.  Latonla  Agr.  Ass'n,  109  S.  W. 
356,  and  In  those  cases  the  previous  cases 
are  referred  to.  As  his  use  of  the  streets 
to  deliver  the  water  to  his  customers  was 
simply  by  reason  of  a  license  from  the  city, 
which  it  had  power  to  revoke  at  any  time, 
be  cannot  recover  damages  from  it  for  not 
allowing  him  to  carry  on  a  business  which 
It  had  power  to  stop  and  the  court  properly 
so  held.     Rough  River  Tel.  Co.  v.  Cumber- 
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land  Tel.  Co.,  119  Ky.  475-476,  84  S.  W.  517. 

In  the  subterranean  stream  referred  to 
some  distance  above  the  point  where  Daniels 
tapped  it,  there  is  an  opening  from  the  top 
o(  the  ground  into  the  stream  known  as 
"Cave  Spring" ;  this  being  substantially  what 
is  commonly  known  as  a  "sink  hole" — that  is, 
It  is  a  low  place  through  which  the  surface 
water  from  the  surrounding  territory  runs 
into  the  stream.  This  surrounding  terri- 
tory embraces  73  acres  of  land,  a  large  part 
of  which  is  within  the  city  of  Princeton  and 
thickly  populated.  There  are  within  it, 
among  other  things,  two  large  livery  stables, 
and  a  number  of  other  houses,  the  fllth  from 
which  is  washed  by  the  surface  waters  Into 
this  cave.  The  proof  for  the  city  is  to  the 
effect  that  for  many  years  before  the  sew- 
ers were  run  into  the  stream  there  was  a 
bad  odor  in  this  cave,  and  that  the  quantity 
of  filth  which  thus  ran  into  the  stream  ren- 
dered it  unfit  for  domestic  purposes.  The 
city  also  showed  that  there  were  other  open- 
ings along  the  stream  by  which  the  surface 
water  ran  into  it  and  contaminated  it.  The 
plaintiff  objected  to  all  this  evidence,  insist- 
ing that  one  wrong  does  not  Justify  anoth- 
er, and  that  one  injury  to  the  water  does  not 
Justify  a  greater  injury.  This  is  true,  but 
the  question  here  is:  How  much  injury  did 
the  city  inflict  upon  the  plaintiff?  And  to 
enable  the  Jury  to  decide  this  question  intel- 
ligently it  was  proper  that  the  city  should 
show  that  other  causes  were  contaminating 
the  stceam,  for  the  result  which  the  plaintiff 
complains  of  may  not  in  fact  be  due  to  the 
act  of  the  city,  and.  If  the  water  was  so  con- 
taminated before  as  to  be  rendered  useless  for 
practical  purposes,  the  city  may  show  this 
to  establish  its  defense  that  it  has  done  the 
plaintiff  no  real  injury.  Section  242  of  the 
Constltntion  provides:  "Municipal  and  other 
corporations,  and  individuals  invested  with 
the  privilege  of  taking  private  property  for 
public  use,  shall  make  Just  compensation  for 
property  taken,  injured  or  destroyed  by  them ; 
which  compensation  shall  be  paid  before  such 
taking,  or  paid  or  secured,  at  the  election 
of  such  corporation  or  individual,  l>efore 
audi  injury  or  destruction."  Under  this  sec- 
tion the  city  cannot  take  this  underground 
Btream  for  a  public  sewer  without  compen- 
sating the  plaintiff  for  the  Injury  it  has 
thereby,  done  him;  but,  if  he  has  suffered 
no  substantial  loss  by  the  act  of  the  city,  it 
may  show  this  fact  that  the  Jury  may  arrive 
at  a  proper  verdict  in  the  case. 

The  court  gave  the  Jury  these  instruc- 
tions: "(1)  The  court  Instmcts  the  Jury 
^t,  If  they  believe  from  the  evidence  that 
the  water  obtained  by  the  plaintiff  for  use 
In  his  waterworks  plant  on  his  lot,  and  ob- 
tained from  the  Big  Spring  creek,  was  of 
sach  quality  that  same  could  be  and  was 
profitably  used  by  the  plaintiff  in  his  water- 
works plant,  up  to  the  time  the  sewers  con- 


structed by  the  city  were  turned  into  said 
creek,  and  that  the  connecting  of  the  sewers 
by  contaminating  the  water  in  the  creek 
depreciated  the  value  of  plaintiff's  water- 
works plant  by  rendering  it  unprofitable  to 
operate  it,  then  the  Jury  will  find  for  the 
plaintiff.  (2)  If  the  Jury  find  for  the  plain- 
tiff, they  will  award  him  such  sum  in  dam- 
ages as  will  reasonably  compensate  him  for 
the  depreciation,  if  any,  in  the  reasonable 
market  value  of  his  waterworks  plant,  di- 
rectly due  to  the  contamination  of  the  water 
by  the  city's  sewers,  considering  its  reason- 
able market  value  immediately  before  the 
contamination  caused  by  the  sewers  and  its 
reasonable  market  value  immediately  there- 
after, but  not  exceeding  $5,000,  the  sum 
claimed  in  the  petition.  (3)  If  the  Jury  be- 
lieve from  the  evidence  that  the  water  in  the 
Big  Spring  creek,  prior  to  the  building  of 
the  sewers  by  the  city,  was  not  of  such  qual- 
ity that  the  plaintiff  could  and  did  operate 
bis  plant  therewith  profitably,  and  that  same 
was  not  rendered  unprofitable  to  operate  by 
reason  of  the  connecting  of  the  sewers  with 
said  creek,  they  will  find  for  defendant.  (4) 
The  court  says  to  the  Jury  that  the  plaintiff 
In  operating  his  waterworlcs  plant  had  no 
right  to  the  use  of  the  streets  and  public 
alleys  in  the  city,  and  in  determining  the 
question  of  the  profitable  operation  of  said 
plant  they  will  only  consider  such  use  as  was 
being  made  of  It  on  the  plaintiff's  own  prop- 
erty and  such  other  places  as  were  supplied 
with  water  therefrom,  without  entering  on 
or  using  the  said  streets  and  alleys,  with 
his  water  pipes  or  mains." 

These  instructions  fairly  submitted  to  the 
Jury  appellant's  case.  They  were  not  at 
least  prejudicial  to  him.  The  gist  of  his 
action  was  that  the  city  had  polluted  the 
water.  If  it  had  not  substantially  injured 
the  water,  he  had  no  cause  of  complaint. 
He  was  allowed  to  recover  not  only  for  the 
use  of  the  water  at  other  places  supplied  by 
him,  but  also  for  the  use  on  his  own  proper- 
ty ;  and,  as  we  have  said,  the  court  properly 
excluded  the  use  of  the  water  by  persons 
whom  he  reached  by  crossing  the  streets  and 
alleys  of  the  city.  The  evidence  was  very 
conflicting,  but  there  was  much  evidence  on 
behalf  of  the  city  that  the  water  was  unfit 
for  use  i)efore  the  sewers  were  turned  into 
the  stream,  and  that  the  turning  of  the  sew- 
ers into  It  did  the  plaintiff  no  damage. 

Judgment  affirmed. 


LOUISVILLE   &  N.   R.  CO.   v.   CROW. 

(Court  of  Appeals  of  Kentucky.     April  30, 
1909.) 

1.  Dauaggs  (J  95*)  —  Elements  —  Pbbsoral 

INJUBIES. 

In  an  action  for  personal  injuries,  com- 
pensatory damages  are  confined  to  the  expense 
of  cure,  value  of  time  lost,  a  fair  compensa- 
tion for  physical  and  mental  suffering  caused 
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by  the  Injary,  and  for  any  permanent  redaction 
of  parning  power. 

[Ed.  Note.— For  other  cases,  see  Damages, 
Cent.  Dig.  S§  222-229 ;    Dec.  Dig.  I  95.*] 

2.  RaILBOADS  (J  282*)— INJTJBDEB  TO  LlCZN- 
BEK— BXEMPLABT   DaMAOEB. 

In  an  action  against  a  railroad  company 
for  injuries  to  a  third  person  engaged  in  load- 
ing a  car  b;  the  negligence  of  the  railroad  in 
moving  the  car  without  warning  to  plaintiff, 
plaintiff  could  not  recover  exemplary  aamages. 
TEM.  Note. — For  other  cases,  see  Railroads, 
Cent  Dig.  {  916 ;  Dec.  Dig.  (  282.*] 

8.  Railboadb  (g  275*)— Injubibs  to  Licen- 
sees —  Moving  Cab  —  Wabnino  —  Negli- 
gence. 

Where  persons  other  than  employ^  by  the 
consent  of  a  railroad  company  are  loading  a 
car,  it  is  negligence  for  the  company  to  move 
the  car  without  first  giving  notice  to  the  per- 
sons BO  engaged,  if  their  presence  is  known  or 
could  be  ascertained  by  ordinary  care,  so  that 
they  might  have  reasonable  time  to  save  them- 
selves from  injury. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent.  Dig.  SI  873-875;    Dec.  Dig.  {  275.*] 

4.  RArLBOADS  (!  282*)— Injubies  to  Licen- 
sees— Actions — Instbuctions. 

In  an  action  for  injuries  to  a  plaintiff  while 
loading  a  car  by  the  sudden  movement  of  the 
car,  the  issue  was  whether  plaintiff  bad  been 
notified.  The  court  charged  that  failure  of  de- 
fendant to  have  a  servant  standing  on  the  mov- 
ing train  by  which  the  car  was  moved  to  give 
notice  of  its  approach  entitled  plaintiff  to  re- 
cover, that  the  railroad  company  could  not  rely 
on  any  action  of  plaintiff  prior  to  the  approach 
of  the  train  as  constituting  negligence  as  a 
defense  to  the  action,  but  if,  after  the  train  ap- 
proached, plaintiff  by  his  own  carelessness  con- 
tributed to  the  injury,  he  could  not  recover. 
Held,  that  such  instructions  were  erroneoos  for 
failure  to  present  the  issue  raised. 

[Ed.  Note.— For  other  casea,  see  Railroads, 
Dec.  Dig.  §  282.*] 

Appeal  from  Clrcalt  Court,  Nelson  County. 

"Not  to  be  officially  reported." 

Action  by  John  H.  Crow  against  the 
LouisTlIle  &  Nashville  Railroad  Company. 
Judgment  for  plaintiff,  and  defendant  ap- 
peals.   Reversed,  with  directions. 

Benjamin  D.  Warfleld  and  John  S.  Kelly, 
for  appellant  Nat  W.  Halstead,  Morgan 
Tewell,  and  F.  E.  Daugberty,  for  appellee. 

CARROLL,  J.  While  assisting  in  loading 
logs  on  a  car  of  the  appellant  company  that 
had  been  placed  on  a  siding  for  that  pur- 
pose, one  of  the  skids  used  in  loading  fell 
on  appellee  and  injured  him  quite  severely. 
In  loading  the  logs  two  skids,  each  about 
18  feet  long,  10  Inches  wide,  and  12  inches 
thick,  were  placed  with  one  end  on  the 
ground  and  the  other  on  the  car.  A  rope 
was  then  put  around  the  log,  and  with  the 
assistance  of  horses  attached  to  the  rope, 
and  on  the  opposite  side  of  the  car  frou 
the  logs,  it  would  be  rolled  from  the  ground 
on  the  skids  to  the  car.  At  the  time  ap- 
pellee was  Injured,  the  rope  had  broken,  and 
be  was  sitting  down  near  the  side  of  the 
car  directly  under  one  of  the  skids,  engaged 
In  fixing  the  rope.     While  so  employed  an 


engine  backed  some  cars  in  on  the  sldintr 
where  the  car  that  was  being  loaded  was 
standing,  causing  It  to  move,  and  Its  move- 
ment resulted  in  the  skid  falling  on  appel- 
lee. The  testimony  for  appellee  conduced 
to  show  that  the  persons  loading  the  car 
were  not  notified  that  It  would  t>e  disturbed, 
while,  on  behalf  of  appellant  there  was  evi- 
dence to  the  effect  that  appellee  and  the 
others  were  warned  to  be  on  the  lookout 
as  the  car  would  be  moved.  It  Is  conceded 
that  no  brakeman  was  on  the  car  tbat 
struck  or  bumped  against  the  car  being  load- 
ed with  logs.  Upon  a  trial  of  the  case  be- 
fore a  Jury,  appellee  received  a  small  ver- 
dict, and  the  company  appeals. 

The  only  errors  that  we  need  notice  are 
those  respecting  the  instructions  given.  In 
instruction  No.  2,  the  measure  of  damage 
that  appellee  was  entitled  to  recover  was 
not  correctly  defined.  In  cases  like  this 
compensatory  damages  are  confined  to  the 
expense  of  core,  value  of  time  lost  a  fair 
compensation  for  physical  and  mental  suf- 
fering caused  by  the  Injury,  and  for  any 
permanent  reduction  of  the  power  to  earn 
money.  Carson  v.  Singleton  (Ky.)  65  S.  W. 
821;  L.  &  N.  R.  R.  Co.  v.  Logsdon,  114  Ky. 
746,  71  S.  W.  905;  L.  &  N.  R.  R.  Co.  v.  Hall, 
115  Ky.  579,  74  S.  W.  280.  In  tastrucUon 
No.  3,  the  Jury  were  told  tbat  they  might 
award  punitive  damages.  The  evidence  In 
this  case  did  not  warrant  an  Instruction  up- 
on the  subject  of  exemplary  damages.  In- 
struction No.  4  reads  as  follows:  "It  was 
the  duty  of  defendant,  in  backing  Its  train 
on  the  side  track  and  forcing  It  in  contact 
with  the  car  at  which  plaintiff  was  at  work, 
to  have  had  a  servant  standing  on  said  mov- 
ing train  to  give  notice  of  Its  approach  to 
the  plaintiff's  car,  and,  the  defendant  fail- 
ing to  have  said  servant  on  the  watch  on 
said  moving  train  on  the  occasion  of  the 
plaintiff's  injury,  the  law  is  for  the  plain- 
tiff, and  the  Jury  should  find  for  plaintiff 
according  to  the  degree  of  negligence  found 
as  set  out  in  instructions  2  and  3  herein."  In 
instruction  No.  6,  the  court  said:  "The  de- 
fendant failing  to  have  said  servant  on 
said  moving  train  as  indicated  in  tlie  next 
preceding  instruction,  it  cannot  rely  on  any 
action,  nonaction,  or  conduct ,of  the  plaintiff 
prior  to  the  approach  of  its  said  train  to- 
wards the  car  where  the  plaintiff  was  at 
work  as  constituting  contributory  negligence, 
or  in  any  manner  or  degree  as  a  defense 
to  the  action.  But  If  the  Jury  shall  believe 
from  the  evidence  that  after  the  said  train 
began  its  approach  to  the  car  where  the 
plaintiff  was  at  work,  he,  by  his  own  care- 
lessness or  negligence,  contributed  to  his  In- 
Jury,  and  without  which  the  said  injury 
would  not  have  occurred,  then  the  law  is 
for  the  defendant  and  the  Jury  should  so 
find." 

Instructions  Nos.  4  and  5  were  virtually  a 
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direction  to  find  tor  appellee,  as  It  was  ad- 
mitted that  there  was  no  employe  on  the 
moving  train  to  give  notice  of  Its  approach 
to  the  car  plalntUf  was  assisting  to  load. 
These  instructions  were  radically  wrong. 
Th^  did  not  present 'at  all  to  the  jnry  the 
real  Issue  In  the  case,  which  was  whether 
or  not  appellee  had  not  been  notified  before 
the  car  was  moved.  In  cases  like  this,  the 
law  is  that,  when  persons  other  than  em- 
ployte  are  by  the  consent  or  direction  of  the 
railroad  company  engaged  in  loading  or  un- 
loading a  car,  it  is  negligence  on  the  part 
of  the  company  to  move  the  car  so  being 
loaded  or  unloaded  without  first  giving  no- 
tice to  the  persons  engaged  In  loading  or  nn- 
loadlng  it,  if  their  presence  is  known,  or 
■could  l>e  known  by  the  exercise  of  ordinary 
care,  so  that  they  may  have  reasonable  time 
and  opportunity  to  save  themselves  from 
tojury.  Lk  &  N.  R.  B.  Ck>.  T.  Farrls  (Ky.) 
100  S.  W.  870.  The  ItabUity  of  the  com- 
pany In  this  case  turns  upon  the  question 
whether  or  not  notice  was  given  to  appel- 
lee before  the  car  was  moved;  whereas,  the 
trial  court  Instructed  the  Jury  that  they 
were  liable  unless  a  person  was  on  the 
moving  car.  If,  as  a  matter  of  fact,  ap- 
pellee had  been  previously  notified  that  the 
car  he  was  loading  would  be  moved,  it  was 
Immaterial,  so  far  as  he  was  concerned  and 
under  the  facts  of  this  case,  whetlier  there 
was  any  person  on  the  moving  car  or  not. 

Judgment  is  reversed,  with  directions  for 
a  new  trial  In  conformity  with  this  opinion. 


HOWARD  T.  HOWARD  et  al. 

(Court  of  Appeals  of  Kentucky.    April  29, 
1909.) 

1.  TbTTSTB    (I   86*)— PBESDMPTIONS— PlTBCHAS- 
KR  AT  FOBECLOSUBE  SALE. 

Where,  after  sale  of  certain  land,  on  fore- 
dosare  of  a  vendor's  lien,  to  H.,  the  original 
vendee  continned  In  possession  nntil  his  death 
in  1860,  and  his  widow  and  children  held  the 
land  thereafter  without  any  claim  on  the  part 
of  the  porcbaser,  it  would  be  presumed  that  the 
purchaser  held  the  land  for  decedent. 

FEd.  Note.— For  other  cases,  see  Trusts,  Cent. 
Dig.  I  128;    Dec.  Dig.  |  86.*] 

2.  JuDOHENT  (J  651*)— AoBEEMENT— Conclu- 
siveness. 

Where,  in  a  soit  between  plaintiff  and  de- 
fendant, judgment  was  entered  by  agreement, 
nnder  which  the  land  in  controversy  was  con- 
veyed to  plaintiff,  such  judginent  was  conclu- 
sive, in  favor  of  plaintiff's  rif;ht  to  the  land 
conveyed,  until  opened  or  modified. 

[EM.  Note.— For  other  cases,  see  Judgment, 
•Cent.  Dig.  S  1163;    Dec.  Dig.  §  051.*] 

Appeal  from  Circuit  Court,  McLean  Coun- 
ty. 

So  be  officially  reported." 

Action  by  James  O.  Howard  and  others 
against  W.  A.  Howard  for  a  division  of  cer- 
tabi  lantL  Judgment  for  plaintiffs,  and  de- 
fendant appeals.    Affirmed. 


Taylor  &  Clark,  for  appellant  R.  Alex- 
ander, for  api>ellee8. 

HOBSON,  J.  Alex  A.  Howard  bought  a 
tract  of  land  in  what  is  now  McLean  county 
in  the  year  1850,  and  resided  on  It  until  his 
death  in  1860.  He  left  surviving  him  a  wid- 
ow and  four  children,  who  continued  to  re- 
side on  the  land  until  the  year  1868,  when 
the  dwelling  house  burned.  They  th«a  mov- 
ed to  another  tract,  where  they  lived,  renting 
this  farm,  until  1877.  The  widow  then  re- 
turned to  It,  and  lived  there  until  1882,  when 
she  married  a  man  named  Collier  and  went 
to  Henderson,  Ky.  She  then  rented  this 
tract  of  appellant,  W.  A.  Howard,  who  was 
one  of  the  four  children  of  Alex  Howard; 
he  agreeing  to  pay  her  annually  for  the  use 
of  the  farm.  One  of  the  other  children,  a 
daughter,  conveyed  her  fourth  interest  to 
her  brother,  appellee  James  O.  Howard.  In 
the  year  1893  James  O.  Howard  sold  to  W. 
A.  Howard  bis  half  of  the  land  for  |400, 
subject  to  his  mother's  life  interest  The 
mother  died  in  the  year  1904  In  1905  W.  A. 
Howard  filed  a  snit  in  the  McLean  circuit 
court  against  James  O.  Howard,  alleging  that 
he  had  been  in  adverse  possession  of  the 
land  for  IS  years,  and  praying  that  his  title 
to  It  be  quieted.  James  O.  Howard  filed 
an  answer,  in  which  he  set  up  the  deed  which 
he  had  made  W.  A.  Howard  atd  the  notes 
for  $400,  which  remained  unpaid,  and  asked 
that  his  lien  be  enforced.  Before  this  case 
was  tried,  the  courthouse  burned,  and,  the 
papers  not  having  been  supplied,  the  action 
was  dismissed  without  prejudice.  James  O. 
Howard  then  brought  an  action  against  W.  A. 
Howard  to  recover  on  bis  notes  and  enforce 
his  lien  on  the  land.  In  this  action  W.  A. 
Howard  filed  an  answer,  denying  that  he 
had  accepted  the  deed  from  his  brother,  and 
alleging  that  be  was  the  owner  of  the  land 
by  adverse  possession.  After  this  answer 
was  filed,  when  the  parties  met  to  take  depo- 
sitions, it  was  agreed  between  them  that 
the  notes  should  be  canceled,  and  that  James 
O.  Howard's  half  of  the  land  should  be  con- 
veyed back  to  him.  At  the  next  term  of  the 
court  a  Judgment  was  entered  pursuant  to 
the  agreement,  and  a  deed  was  made  pur- 
suant to  the  Judgment  to  James  O.  Howard 
for  one-half  of  the  land.  He  then  institut- 
ed this  action,  under  section  490  of  the  Civil 
Code  of  Practice,  for  a  division  of  the  land, 
asking  that  his  half  of  it  be  cut  off  to  him. 
W.  A.  Howard  filed  an  answer,  in  which  be 
set  up  the  same  defense  as  he  had  set  up 
In  the  former  action.  Proof  was  taken,  and 
on  final  hearing  the  circuit  court  adjudged 
the  plaintiff,  James  O.  Howard,  -the  relief 
sought    W.  A.  Howard  appeals. 

It  appears  from  the  evidence  that,  when 
Alex  Howard  In  1850  bought  the  land,  there 
was  a  Hen  on  it  for  the  purchase  money; 
that  in  a  suit  against  him  to  foreclose  the 
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Uen  the  land  was  ordered  sold,  and  William 
H.  Howard  became  the  purchaser  ot  the 
land,  and  a  deed  was  made  to  him  for  it  in 
1853.  Who  William  H.  Howard  was,  or 
what  was  his  relation  to  Alex  Howard,  does 
not  appear;  but  it  does  appear  that  Alex 
Howard  remained  upon  the  land  until  his 
death,  and  that  his  widow  and  children  have 
held  It  ever  since,  without  any  claim  on  the 
part  of  William  H.  Howard  to  it.  Under 
such  circumstances  it  must  be  presumed  that 
WlUlam  H.  Howard  held  the  land  for  Alex 
Howard.  The  appellant,  W.  A.  Howard,  In 
no  way  connects  himself  with  William  H. 
Howard,  who  purchased  the  land  in  1S53. 
Beside,  he  entered  on  the  land  under  his 
mother,  and  held  it  under  her.  He  Is  bound 
by  the  Judgment  by  which  the  deed  was  made 
to  his  brother,  J.  O.  Howard.  It  is  imma- 
terial that  that  judgment  was  entered  by 
agreement  An  agreed  Judgment  is  as  bind- 
ing as  any  other  Judgment,  unless  it  is  open- 
ed in  the  manner  provided  by  law.  The 
proof  shows  clearly  that  the  agreement  was 
made  between  W.  A.  Howard  and  James  O. 
Howard,  and  that  the  Judgment  was  entered 
pursuant  to  their  agreement.  If  there  was 
any  mistake  about  this,  the  court  that  en- 
tered the  Judgment  may,  in  a  proper  proceed- 
ing, grant  relief  by  opening  or  modifying  it; 
but  until  it  is  so  opened  or  modified  it  is 
conclusive  on  W.  A.  Howard  that  his  brother. 
James  O.  Howard,  is  the  owner  of  one-half 
of  the  land. 
Judgment  affirmed. 


SMITH  V,  COMMONWEALTH. 

(Court   of   Appeals    of    Kentucky.     April    27, 
1009.) 

1.  CsiiaNAL   Law    (g    590*)— Conttnuancb— 
Abbbe  of  Discbgtion. 

When  the  indictment  against  defendant  for 
a  capital  crime  was  returned,  the  court  set  the 
trial  for  foar  days  later,  and  appointed  an 
attorney  to  defend.  Counsel,  after  conference 
with  defendant,  at  once  placed  subpoenas  for 
certain  witnesses  in  the  hands  of  the  sheriff, 
but,  when  the  case  was  called  for  trial,  applied 
for  a  continuance  because  some  of  the  witness- 
es bad  not  been  served,  some  of  them  were 
absent,  and  counsel  had  not  been  able  to  pre- 
pare a  defense.  The  court,  ascertaining  that 
the  attendance  of  all  the  absent  witnosses  save 
one  could  be  procured  by  the  time  they  were 
needed,  directed  defendant's  counsel  to  state  the 
facts  which  the  other  witness  would  testify  to, 
and  ordered  the  affidavit  to  be  rend  to  thy  jury, 
and  directed  the  commonwealth  to  admit  the 
truth  thereof,  and  refused  the  continuance.  De- 
fendant was  convicted  and  sentenced  to  be  exe- 
cuted. Held,  that  the  court  abused  its  discre- 
tion, denying  the  continuance. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  {§  1316,  1317;  Dec.  Dig.  { 
590.*] 

2.  Homicide    (8    33*)  —  Volustabt    Man- 

slavouteb. 

If  accused  unlawfully  and  willfully  shot 
and  killed  deceased  in  a  sudden  affray,  or  in  a 
sudden   heat  and  passion,   with  a  felonious  in- 


tent to  kill,  or  if  the  killing  was  the  direct  and 
natural,  though  nnintentional,  result  of  a  reck- 
less, wanton,  or  grossly  careless  use  of  a  gun  by 
defendant  in  struggling  with  deceased  tor  ita 
possession  when  he  knew  it  was  dangerous  to 
life,  if  bandied  in  that  manner,  be  would  be 
guilty    of    voluntary    manslaughter. 

[Ed.  Note. — For  other  cases,  see  Homicide, 
Cent.  Dig.  g  54 ;   Dec.  Dig.  {  33.*] 

3.   HoMICIDB     (§    34*)  —  iMVOLnKTABY    Man- 

SLAUOHTEB. 

If  the  shooting  and  death  of  deceased  re- 
sulted from  the  unmtentional  and  careless  dis- 
charge of  a  gun  by  defendant  in  struggling  with 
deceased  to  retain  the  gun  to  shoot  another, 
when  deceased  was  trying  to  prevent  such  shoot- 
ing, defendant  would  be  guilty  of  involuntary 
manslaughter. 

[Ed.  Note. — For  other  cases,  see  Homicide, 
Cent.  Dig.  i  55 ;  Dec.  Dig.  {  34.*] 

Appeal  from  Circuit  Court,  McCracken 
County. 

"To  be  officially  reported." 

Jonas  Smith  was  convicted  of  patricide, 
and  be  appeals.    Reversed  and  remanded. 

Jas.  Campl)ell,  for  appellant  Jas.  Breath- 
itt, Atty.  Gen.,  and  Tom  B.  McGregor,  Asst 
Atty.  Gen.,  for  the  Communwealtli. 


SETTLE,  C.  J.  The  appellant,  Jonas 
Smith,  was  indicted  in  the  court  below  for 
the  murder  of  his  father,  Amos  Smith.  He 
was  brought  to  trial  within  four  days  of  the 
return  of  the  indictment,  by  verdict  of  the 
Jury  declared  guilty  as  charged,  and  given 
the  death  penalty.  Of  that  verdict  the  Judg- 
ment entered  thereon,  and  the  refusal  of 
the  circuit  court  to  grant  him  a  new  trial  he 
complains;   hence  this  appeal. 

The  facts  leading  to  and  connected  with 
the  homicide  were  few  and  simple.  It  ap- 
pears from  the  evidence  that  appellant  and 
his  father  are  negroes,  the  latter  being  an 
old  man  70  years  of  age,  and  that  both  lived 
with  a  brother  of  the  former  and  son  of  the 
latter  in  the  city  of  Paducah.  The  evidence 
showed  appellant  to  have  been  a  viol  put 
and  reckless  man.  and  that  he  had  served  a 
term  in  the  penitentiary,  but  that  he  and 
his  father  had  always  been  on  good  terms. 
It  was  also  shown  by  the  evidence  that  ap- 
pellant and  one  John  Polk,  also  a  negro, 
were  enemies;  that  shortly  before  the  kill- 
ing of  Amos  Smith  appellant  had  threatened 
to  kill  Polk ;  and  that  on  the  morning  of  the 
day  of  the  homicide  appellant  purchased  a 
number  of  gun  cartridges.  It  was  further 
shown  by  the  evidence  that  appellant  about 
7  p.  m.  of  that  day  met  John  Polk  on  the 
street  near  bis  home,  which  was  close  to 
that  of  appellant  and  with  a  shotgun  at- 
tempted to  shoot  him,  but  that  be  was  pre> 
vented  from  doing  so  by  the  act  of  Polk  in 
grabbing  the  gun  and  calling  for  help;  that 
the  father  and  two  brothers  of  Polk,  hear- 
ing the  cries,  came  to  his  rescue,  and  assist- 
ed him  in  holding  or  trying  to  take  the  gun 
from    appellant.      At   that   Juncture    appel- 
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lant'8  father,  Amos  Smith,  hearing  the  cries 
and  seeing  the  altercation,  appeared  on  the 
Bcene,  and  at  once  undertook  to  assist  the 
Polks  In  wreBtlng  the  gan  from  bla  son. 
When  he  took  hold  of  the  gun,  the  Polks 
released  their  hold  upon  It,  and  left  to  him 
the  task  of  taking  It  from  appellant.  In  the 
straggle  that  continued  between  appellant 
tnd  his  father  for  the  possession  of  the  gun 
the  weapon  was  discharged,  and  the  balls 
entering  the  body  of  the  latter  caused  his 
death.  According  to  the  testimony  of  sever- 
al of  the  Polks,  during  the  struggle  between 
father  and  son  over  the  gun  the  son  In  an 
angry  manner,  and  with  an  oath,  told  his 
father,  if  he  did  not  release  his  hold  upon 
the  gun,  be  would  shoot  him,  and  this 
declaration  was  Immediately  followed  by  the 
discharge  of  the  gun.  Appellant  denied  the 
making  of  such  a  declaration,  but  admitted 
the  shooting  of  his  father,  and  claimed  that 
It  was  purely  an  accident. 

Although  numerous  grounds  were  urged 
for  a  new  trial,  but  two  of  them  Impress  us 
as  being  worthy  of  consideration.  These  are 
(1)  the  failure  of  the  circuit  court  to  grant 
the  continuance  asked  by  appellant  before 
the  beginning  of  the  trial;  (2)  its  alleged 
failure  to  properly  Instruct  the  Jury. 

When  the  Indictment  was  returned,  the 
court  informed  appellant  that  the  case  ought 
to  be  disposed  of  at  that  term,  and  ordered 
that  it  be  set  for  trial  four  days  later. 
Being  then  advised  by  appellant  that  he  had 
not  secured  counsel  and  was  without  means 
to  employ  one,  the  court  appointed  a  mem- 
ber of  the  bar  present  to  defend  him.  The 
counsel  named  accepted  the  appointment, 
and,  after  a  hasty  conference  with  appellant, 
at  once  procured  and  placed  in  the  hands  of 
the  sheriff  subpcenas  for  certain  witnesses 
whose  names  appellant  famished  him. 
When  the  case  was  called  for  trial  on  the 
day  fixed  by  the  court,  appellant,  through 
his  counsel.  Informed  the  court  that  he  was 
not  ready  for  trial,  and  moved  that  the  case 
be  continued  until  the  next  term  of  the 
court,  filing  in  support  of  the  motion  the 
affidavits  of  himself  and  counsel,  in  each  of 
wblch  was  set  forth  the  absence  of  certaiii 
witnesses,  some  of  whom  had  not  been  serv- 
ed with  the  subpoenas  issued  at  appellant's 
histance  on  the  day  of  the  return  of  the  in- 
dictment, and  the  further  fact  that  appel- 
lant's counsel  had  not  been  able  to  fully  in- 
vestigate the  facts  connected  with  the  homi- 
cide for  which  appellant  was  indicted,  or  to 
properly  prepare  his  defense.  The  court, 
having  ascertained  that  the  attendance  of 
all  the  then  absent  witnesses,  save  one, 
could  be  procured  by  the  time  they  would  be 
needed,  refused  the  continuance,  and,  re- 
qnlrlng  appellant  to  state,  in  the  form  of 
an  affidavit,  the  material  facts  to  which  the 
one  witness  whose  attendance  could  not  be 
procured  would  testify,  ordered  that  it  be 
read  on  the  trial  as  the  deposition  of  such 
118S.W.— 24 


witness  and  admitted  by  the  commonwealth 
as  true.  fTo  the  ruling  of  the  court  In  re- 
fusing the  continuance  the  appellant  duly 
excepted,  and  the  trial  proceeded  with  the 
result  previously  Indicated.  Under  the  cir- 
cumstances of  this  case  the  court's  refusal 
of  the  continuance  asked  by  appellant  was 
an  abuse  of  discretion.  The  appellant  may 
be  a  brutal  and  dangerous  man,  but  by  the 
showing  of  the  record  he  is  certainly  an  ig- 
norant one.  His  penniless  and  friendless 
condition,  together  with  his  ignorance  and 
the  fact  that  his  counsel  between  the  time 
of  his  appointment  to  represent  him  and  the 
beginning  of  the  trial  was  almost  constant- 
ly engaged  in  discharging  his  professional 
duties  In  other  cases  pending  in  the  same 
court,  made  It  well  nigh  impossible  for  blm 
to  properly  prepare  appellant's  case  for  trial 
within  the  three  or  four  days'  time  allowed 
by  the  court  That  appellant's  counsel  Is  a 
capable  lawyer  all  who  know  him  will  con- 
cede; but,  while  the  record  manifests  the 
sklU  and  care  with  which  under  the  circum- 
stances he  conducted  appellant's  defense,  it 
also  shows  the  embarrassments  that  In- 
evitably result  from  the  hasty  and  incom- 
plete preparation  of  a  case.  He  should  have 
had  reasonable  opportunities  for  conferring 
with  his  client  and  the  members  of  his  fam- 
ily; reasonable  time  for  looking  up  wit- 
nesses, and  ascertaining  their  testimony,  and 
for  making  such  further  preparation  as 
would  secure  for  his  client  a  fair  and  im- 
partial trial. 

We  are  also  saUsfled  that  the  Jury  were 
not  Instructed  as  to  all  the  law  of  the  case. 
Instruction  No.  1  was  properly  given,  for 
It  correctly  advised  the  Jury  of  the  law  In 
respect  to  the  crime  of  murder,  and  told 
them  in  what  state  of  case  they  would  be 
authorized  to  find  appellant  guilty  of  that 
crime,  and  what  In  that  event  should  be  his 
punishment  We  cannot  however,  approve 
Instructions  2  and  8  as  given  by  the  lower 
court  They  fall  short  of  an  accurate  state- 
ment of  the  law  as  to  voluntary  and  Invol- 
untary manslaughter,  and  altogether  failed 
to  submit  to  the  Jury  the  question  of  wheth- 
er  the  killing  of  deceased  resulted  from  sud- 
den heat  and  passion  on  the  part  of  appel- 
lant excited  by  the  Interference  of  the  for- 
mer In  trying  to  wrest  from  him  the  gun 
to  prevent  the  shooting  of  Polk.  "It  is  es- 
sential to  the  commission  of  voluntary  man- 
slaughter that  the  homicide  should  have 
been  willfully  and  intentionally  committed 
(1.  e.,  in  a  sudden  affray  or  In  sudden  heat 
and  passion),  or  under  such  circumstances 
as  to  strike  one  at  first  blush  as  so  reckless 
and  wanton  as  to  be  felonious,  though  ap- 
parently not  intended  by  the  perpetrator." 
Montgomery  v.  Commonwealth  (Ky.)  81  8. 
W.  204;  1  Bishop's  New  Crlm.  Law,  8  314; 
York  V.  Commonwealth,  82  Ky.  360;  Smith 
V.  Commonwealth,  98  Ky.  318,  20  S.  W.  229. 
On  the  other  hand.  If  the  homicide  resulted 


Digitized  by 


Google 


370 


lis  SOUTHWESTERN  BBPOBTBB. 


(Ky. 


from  the  careless  tnd  nnintentional  dis- 
charge of  the  Kim  by  appellant  in  the  doing 
of  an  nnlawfol  act,  such  as  struggling  with 
his  father  to  retain  the  gun  -when  the  latter 
was  holding  it  to  prevent  him  from  wrong- 
fully shooting  Polk,  the  act  was  Involuntary 
manslaughter  and  punishable  at  the  com- 
mon law  by  fine  or  imprisonment  in  Jail,  or 
both,  In  any  amount  and  for  any  length  of 
time,  in  the  discretion  of  the  Jury.  Brown 
V.  Commonwealth,  122  Ky.  626,  92  S.  W. 
642;  Kwing  t.  Commonwealth  (Ky.)  Ill  B. 
W.  862.  In  lien  of  Instructions  2  and  8,  the 
court  should  on  a^ retrial  give  the  following: 

Although  the  Jury  may  believe  from  the 
evidence  beyond  a  reasonable  doubt  that 
the  defendant  shot  and  killed  deceased  with 
a  gun,  loaded  as  in  Instruction  No.  1  describ- 
ed, if  they  believe  from  the  evidence  that 
he  committed  the  act  without  previous  mal- 
ice, but  shall  believe  from  the  evidence  be- 
yond a  reasonable  doubt  that  such  shooting 
and  killing  was  imlawfully  and  willfully 
done  by  defendant  in  a  sudden  alTray  or 
In  sudden  beat  and  passion  and  with  the 
felonious  intent  to  kill  deceased,  or  shall 
believe  from  the  evidence  beyond  a  reasona- 
ble doubt  that  the  shooting  and  killing  of 
deceased.  If  done  by  defendant,  was  the  di- 
rect and  natural,  though  unintentional,  re- 
sult of  a  reckless,  wanton,  or  grossly  care- 
less use  or  handling  If  any  of  said  gun  by 
defendant  in  struggling  with  deceased  for 
Its  possession,  when  he  knew  it  was  danger- 
ous to  life  If  so  handled  by  him,  they  should 
find  him  guilty  of  voluntary  manslaughter, 
and  fix  his  punishment  at  confinement  in 
the  penitentiary  not  len  than  2  nor  msre 
than  21  years. 

If,  however,  they  should  believe  from  the 
evidence  beyond  a  reasonable  doubt  that 
defendant  shot  and  killed  deceased  with  a 
gun,  and  that  such  shooting  and  death  of 
deceased  resulted  from  the  unintentional 
and  careless  discharge  of  the  gun  by  him  In 
doing  an  unlawful  act,  such  as  struggling 
with  deceased  to  retain  the  gun  for  the 
purpose  of  shooting  John  Polk,  if  he  was  so 
struggling  for  the  possession  of  the  gun  for 
such  purpose,  when  deceased  was  trying  to 
prevent  blm  from  shooting  said  Folk,  If  he 
was  so  trying,  th^  should  In  that  event  find 
defendant  guilty  of  Involuntary  manslaogh- 
ter,  and  fix  his  punishment  at  a  fine  in  any 
amount,  or  imprisonment  in  Jail  any  length 
of  time  In  the  discretion  of  the  Jury.  It 
the  Jury  believe  from  the  evldenoe  that  the 
killing  of  deceased  by  defendant  was  not 
murder,  voluntary  or  Involuntary  manslaogh- 
ter,  as  defined  in  the  Instructions,  but  was 
nnintentional  and  accidental,  they  should  ac- 
quit him. 

In  addition  to  Instruction  No.  1,  and  tboao 
herein  directed  to  be  givm,  the  chrcnlt  court 
irlll  again  give  the  instmctlons  numbered 
4  and  ft.    The  record  falls  to  disclose  any 


error  in  the  admission  or  rejectl(»  of  testl- 
mony. 

On  account  of  the  errors  Indicated,  the 
Judgment  is  reversed,  and  cause  remanded 
for  a  new  trial  consistent  with  the  opinion. 


PALMER  TRANSFER  CO.  v.  FIDELITY  * 

CASUAiyri  CO. 

(Court  of  Appeals  of  Kentucky.    April  28, 
1909.) 

IHSUBAITCB  (J   183»)— AcciDEWT  IwsuaAiroB— 

PBEMIUMS— POI-IOT— CONSTBUOTIOW. 

Where  an  accident  policy  Uiued  by  plaintifC 
coveridg  the  driven  of  vehicles  ot  defendant 
transfer  company  provided  that  the  premium 
was  baaed  on  the  entire  compensation  earned 
by  the  drivers,  and  that,  if  it  should  exceed  the 
sum  let  forth  In  the  schedule  furnished,  defend- 
ant  should  pay  the  additional  premium  earned, 
plaintitF  was  entitled  to  a  premium  based  on 
the  entire  compensation  paid  the  driven,  thoneh 
part  ot  the  time  they  were  employed  as  ■table- 
men. 

(Ed.  Note.— For  other  cases,  see  Insurance, 
Dec.  Dig.  f  188.*] 

Appeal  from  Circuit  Court,  McCradcen 
County. 

"To  be  officially  reported." 

Action  by  the  Fidelity  &  Casualty  (Company 
against  the  Palmer  Transfer  Company. 
Judgment  for  plaintUC,  and  defendant  ap- 
peals.   Affirmed. 

Crice  &  Ross  and  Miller  &  Miller,  for  ap- 
pellant Wheeler,  Hughes  &  Berry,  for  ap- 
pellee. 

LASSINO,  3.  The  Palmer  Transfer  Com- 
pany Is  a  corporation  doing  a  general  trans- 
fer and  passenger  business  in  the  dty  of  Pa- 
ducah.  In  the  course  of  Its  business  it  em- 
ploys a  number  of  men  to  drive  Its  hacks, 
busses,  and  other  vehicles,  and  also  employs 
a  number  of  men  as  stablemen,  hostlers, 
blacksmiths,  etc.  On  November  1,  1904,  It 
took  out  a  policy  of  accident  Insurance  In  the 
appellee  company,  covering  its  drivers  of  ve- 
hicles. This  policy  was  No.  43,076,  and  the 
premium  charged  therefor  was  estimated 
from  a  statement  made  by  the  appellant  com- 
pany, showing  the  number  of  drivers  in  Its 
employ,  and  the  weekly  salary  paid  to  each. 
This  policy  ran  for  12  months.  On  Novem- 
ber 1,  1906,  the  first  policy  expired,  and  an- 
other policy  was  issued  in  lieu  thereof,  for  12 
months ;  the  premium  upon  this  policy  being 
estimated  the  same  as  upon  the  first  policy. 
On  November  1,  1906,  a  third  policy  was  Is- 
sued for  the  same  purpose,  and  the  premium 
was  estimated  In  the  same  way.  In  the  ap- 
plication for  each  of  these  policies  it  was  rep- 
resented that  there  would  be  three  hacks,  one 
hotel  ooach,  one  United  States  mall  wagon, 
and  two  baggas*  wagons  engaged  in  the  con- 
duct of  «K)eUantfs  business.  Bach  policy 
contained  the  foUowlng  provision  regulating 
the  premium  thereon:    "Condition  J:    The 
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premlnm  !■  baaed  upon  the  entire  oompenu,- 
tlOD  earned  by  the  driven  of  tbe  auured 
daring  the  period  of  thlB  policy.  If  the  aa- 
iQied  hlmaelf  drive  any  draught  or  drlTlng 
animal  or  vehicle  there  shall  be  Included 
therefor  In  the  compensation  a  snm  equiva- 
lent to  the  average  compensation  of  the  driv- 
er of  a  team  covered  hereunder.  Whenever 
employfia  are  compensated,  in  whole  or  In 
part,  by  store  certificates,  board,  merchandise, 
credits  or  any  other  substitute  for  cash,  the 
amount  of  compensation  covered  by  such  sub- 
ttltutes  shall  be  Included  in  the  compensation. 
If  such  compensation  exceeds  the  sum  set 
forth  in  the  schedule,  the  assured  Shall  im- 
mediately pay  the  company  the  additional 
premium  earned;  if  such  compensation  is 
less  than  the  sum  set  forth  in  the  schedule, 
the  company  will  return  the  unearned  pre- 
mium, when  determined;  but  the  company 
shall  receive  or  retain  not  less  than  fifty  dol- 
lars (150.00),  It  being  agreed  that  this  sum 
shall  be  the  minimum  earned  premlnm." 

At  the  date  of  the  delivery  of  each  of  these 
policies,  the  estimated  premium  thereon  was 
paid  by  appellant,  and  at  some  time  after 
the  expiration  of  the  first  and  second  of  said 
policies,  upon  a  statement  made  by  appellant 
to  appellee,  appellee  rebated  to  appellant  com- 
pany a  portion  of  the  premium  which  It  had 
paid  at  the  date  of  issue  of  the  policy.  It 
appears  that  no  auditor  of  appellee  had,  in 
the  meantime,  audited  the  books  of  appellant 
to  ascertain  whether  or  not  the  statement 
made  by  appellant  as  to  the  amount  of  mon- 
ey annually  paid  to  Its  drivers  was  correct 
Some  question  having  been  raised  as  to  the 
correctness  of  the  reports  furnished  by  appel- 
lant, appellee  caused  the  books  of  appellant 
company  to  be  audited,  and  this  investigation 
diadofled  the  fact  that  appellant  had,  during 
each  of  the  years  covered  by  the  contract  of 
insurance,  paid  to  Its  drivers  a  sum  largely 
in  excess  of  that  reported  in  the  statement 
which  It  had  made  to  appellee,  and  demand 
was  therefore  made  by  appellee  upon  appel- 
lant, not  only  for  the  return  of  the  premium 
rebated,  but  also  for  the  payment  of  the  ad- 
ditional premium  for  each  year  as  called  for 
by  the  contract  of  insurance.  Appellant, 
whUe  admitting  that  It  had  paid  to  its  driv- 
ers the  amount  of  money  reported  by  the  au- 
ditor for  appellee  company,  insisted  that.  In- 
asmuch aa  their  said  drivers  had  not  devoted 
more  than  one-half  of  their  time  to  the  busi- 
ness of  driving,  the  sum  which  they  had  re- 
ported aa  paid  to  their  drivers  waa.  In  fact, 
hi  excess  of  what  It  ahonld  have  been.  The 
appellant  company  had  charged  one-half  of 
the  snm  paid  to  those  employed  as  drivera  to 
their  account  aa  atablemen.  It  seems  that 
these  drivers,  when  not  actively  engaged  in 
driving,  were  required  to  do  other  work 
around  the  transfer  bam. 

It  appears  from  the  pleadings  that  appel- 
lant also  took  out  other  accident  insurance 
with  appellee,  covering  its  stablemen  and  oth- 
er employes.    The  annual  premium  charged 


on  thla  latter  daaa  of  poUdea  waa  much 
cheaper  than  that  charged  on  the  policy  cov- 
ering the  drivera.  Appellant  refused  to  pay 
the  sum  demanded  by  appellee,  or  any  sum 
whatever  aa  additional  premiums,  and  there- 
upon appellee  instituted  a  suit  to  recover 
same.  Appellant  answered  and  Joined  issue 
upon  the  material  allegations  of  the  petition, 
which  formed  the  basis  of  appellee's  claim, 
and,  in  addition,  pleaded  that  as  to  the  claim 
on  policies  1  and  2  there  had  been  a  settle- 
ment and  an  adjustment  thereof,  in  which 
the  appellee  company  had  refunded  to  it  cer- 
tain designated  portions  of  the  premium 
whidi  had  been  paid  when  the  policy  was  is- 
sued. It  also  pleaded  that  the  method  of 
bookkeeping  which  had  been  adopted  and 
followed  by  it  had  been  approved,  acquiesced 
in,  and  consented  to  by  the  local  agent  of 
the  appellee  company.  The  material  allega- 
tlona  of  the  answer  were  traversed,  proof  waa 
takm,  and  the  case  submitted  to  the  chan- 
cellor for  Judgment.  He  found  In  favor  of 
the  insurance  company  for  the  full  amount 
sued  for,  and,  being  dissatisfied  with  that 
finding  and  Judgment,  the  transfer  company 
appeals. 

Oonnsel  for  appellant  cannot  seriously  re- 
ly upon  the  defense  of  settlement  as  to  the 
dispute  over  premiums  covering  the  first  and 
second  policies  of  insurance^  There  waa  no 
settlement,  but  the  insurance  company,  with- 
out Investigation,  accepted  the  statement  fur- 
nished It  by  appellant  as  correct,  and  fixed 
the  premium  for  each  year  according  to  the 
statement  aa  regulated  by  the  terms  of  the 
policy.  If,  aa  a  matter  of  fact,  the  statement 
for  each  of  said  years,  as  furnished  by  ap- 
pellant, was  not  correct,  and  appellee  was  de- 
ceived or  misled  by  reason  thereof,  appellant 
would  be  in  no  position  to  avail  itself  of  its 
own  error  or  wrong.  The  policy  Itself  fur- 
nishes the  real  contract  The  method  of 
bookkeeping  adopted  and  used  by  api^Uant 
has  nothing  to  do  with  the  questions  involv- 
ed in  this  litigation.  The  contract  of  insur- 
ance provides  definitely  and  distinctly  the 
manner  in  which  the  premiums  to  be  paid 
shall  be  estimated  at  the  date  upon  which  the 
policy  is  issued,  and  determined  with  accu- 
racy at  the  expiration  thereof.  Hence  It  la 
Immaterial  that  the  local  agent  of  appellee 
was  advised  of  the  method  of  bookkeeping 
used  by  appellant  The  premium  to  be  paid 
la  determined,  not  by  the  method  of  book- 
keeping employed,  but  by  the  amount  of  mon- 
ey actually  paid  to  the  drivers.  The  only 
question  therefore  which  we  deem  It  neces- 
sary to  consider  is  whether  or  not,  under  the 
provisions  of  the  smlicy,  appellant  had  the 
right  to  have  the  premiums  on  said  policies 
fixed  by  considering  the  total  compensation 
paid  to  the  drivers  while  actually  engaged 
In  the  business  of  driving,  or  whether  the 
total  compensation  received  by  them  while  in 
the  employ  of  aK>ellant  company  must  be 
taken  Into  account 

While  the  bualneaa  of  appellant  ia  a  has- 
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ardous  one,  the  greater  part  of  the  hazard 
is  confined  to  the  use  of  its  velilcles,  and 
hence  the  cost  of  insuring  it  on  account  of 
loss  by  accident  that  may  occur  to  passen- 
gers riding  in  its  vehicles,  or  to  the  public 
that  may  be  Injured  by  reason  of  any  negli- 
gence of  its  drivers,'  is  correspondingly  high. 
It  would  be  impossible  to  determine  what 
would  be  a  fair  charge  to  make  for  assum- 
ing this  risk  without  some  data  to  serve  as  a 
guide,  and  hence  appellee  required  tliat  ap- 
pellant furnish  certain  information  concern- 
ing the  nature,  character,  and  extent  of  its 
business  as  a  condition  prerequisite  to  enter- 
ing into  a  contract  of  insurance.  This  in- 
formation is  the  "statement"  in  the  policy. 
The  facts  therein  set  out  were  exclusively 
within  the  knowledge  of  appellant,  and,  as 
they  form  the  very  basis  and  foundation  of 
the  contract,  it  is  bound  by  them.  It  will  be 
observed  that  the  statement  describes  the 
number  and  character  of  vehicles  used  in 
the  transportation  of  passengers  and  freight, 
and  gives  the  number  of  drivers  employed 
and  their  compensation.  There  Is  no  inti- 
mation in  this  information  furnished  as  to 
what  part  of  each  driver's  time  is  employed 
in  driving.  No  such  information  is  sought, 
and  if  it  bad  been  it  could  not  have  been 
furnished  with  any  degree  of  accuracy,  for 
this  would  necessarily  depend  upon  the  run 
of  business  which  appellant  would  have.  No 
estimate  of  the  hazard  assumed  could  be 
based  upon  such  information,  but  when  ap- 
pellee knew  the  nnmber  and  kind  of  vehicles 
used  by  appellant  in  its  business,  and  the 
number  of  drivers  employed  and  their  pay, 
a  basis  was  furnished  upon  which  an  esti- 
mate could  be  made.  Upon  such  statement 
the  value  of  the  hazard  was  .figured  and  the 
contract  of  Insurance  made,  with  the  pro- 
viso that,  should  there  be  an  increase  or  de- 
crease of  drivers  bo  employed,  the  cost  of 
Insurance  should  be  increased  or  decreased 
accordingly. 

If  appellant's  contention  is  correct,  then 
there  would  have  been  no  occasion  for  is- 
suing a  different  policy  covering  difterent 
grades  of  employes ;  but  all  that  would  have 
been  necessary  to  do  would  be  to  state  the 
total  number  of  employes,  and  how  much  of 
the  time  of  each  (estimating  as  he  proposes 
In  this  case  to  do)  would  be  devoted  to  the 
discbarge  of  the  several  duties  that  might 
be  assigned  to  them.  The  fact  that  the  busi- 
ness was  not  conducted  in  this  way  is  per- 
suasive that  such  a  plan  was  not  contemplat- 
ed. If  part  of  the  time  of  the  driver  was 
taken  up  in  the  discharge  of  other  duties, 
and  his  compensation  while  so  employed 
properly  chargeable  as  pay  to  "stableman," 
then  for  such  time  he  was  not  a  driver, 
and  if  an  accident  bad  occurred  while  he 
was  driving,  and  the  insurance  company 
bad  sought  to  defend  upon  the  ground  that 
he  was  a  stableman,  would  such  a  defense 


be  regarded  as  meritorious T  Certainly  not; 
and,  as  such  fact  could  not  be  used  as  a 
defense  by  the  insurance  company,  it  can 
no  more  be  used  as  a  shield  by  the  trans- 
fer company  to  enable  it  to  escape  liability 
when  called  upon  to  pay  the  premium  as 
fixed  by  the  terms  of  the  contract. 

The  contract  fixes  the  premium  by  taking 
into  consideration  the  number  of  vehicles 
used,  and  the  drivers  employed,  and  their 
compensation,  without  regard  to  the  length 
of  time  actually  employed  by  each  driver 
while  driving,  and  the  Ixial  court  having  so 
construed  it,  and  entered  his  judgment  ac- 
cordingly, we  are  of  opinion  tliat  It  should 
be,  and  is,  affirmed. 


JOHNSON  V.  GORDON. 

(Court  of  Appeals  of  Kentucky.    April  29, 
1909.) 

L  Jttdokent  (J  585*)— Rks  Judicata. 

A  judgment  for  defendant  in  forcible  en- 
try proceeain^  ia  not  a  bar  to  a  forcible  de- 
tainer proceeding,  since  whether  defendant  forci- 
bly entered  the  demise  or  not  had  no  relevancy 
to  whether  she  forcibly  detained  it  after  being 
legally  iteqalred  to  surrender  the  possession. 

[Ed.  Note. — For  other  cases,  see  Judgment, 
Cent.  Dig.  !{  1084,  1085,  1092-1095,  1097; 
Dec  Dig.  f  585.*] 

2.  Forcible  Ehtbt  akd  Dktaiites  (|  6*)  — 
Whebb  Lies. 

Under  Civ.  Code  Prnc.  f  452,  siibs.  4,  pro- 
viding that  the  refusal  of  one  who  has  made  a 
forcible  entry  on  the  possession  of  a  tenant  for 
a  term  to  deliver  possession  to  the  landlord,  on 
demand,  after  the  term  expires,  is  a  forcible 
detainer,  one  entering  premises  with  or  without 
the  consent  of  the  tenant  and  refusing  to  va- 
cate on  demand  of  the  landlord  after  the  ten- 
ant's term  expires  is  guilty  of  forcible  detainer. 

[Ed.  Note.— For  other  cases,  see  Forcible  En- 
try and  Detamer,  Gent.  Dig.  ||  23-28;  Dec. 
Dig.  16.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  3,  pp.  2872,  2873.] 

3.  Lanolobd  and  Tenant  (t  63*)— E^toppei. 
TO  Dent  Landlobd's  Title. 

Neither  a  tenant  nor  one  entering  under 
him  can  deny  the  landlord's  title  ia  a  proceeding 
by  the  latter  to  recover  possession. 

[Ed.  Note.— For  other  cases,  see  Landlord  and 
Tenant,  Cent.  Dig.  {  159;    Dec.  Dig.  §  63.*] 

Appeal  from  Circuit  Court,  Fayette  County. 

"Not  to  be  (fficially  reported." 

Action  by  A.  N.  Gordon  against  Elizabeth 
M.  Johnson.  Judgment  for  plaintiff,  and  de- 
fendant appeals.     Affirmed. 

R.  S.  Crawford  and  Geo.  O.  Webb,  for  ap- 
pellant. J.  D.  &  G.  R.  Hunt  and  Falconer 
&  Falconer,  for  appellee. 

O'REAR,  J.  Appellee  was  In  irassession 
of  a  certain  house  and  lot  on  Maxwell  street 
and  Lexington  avenue  in  the  city  of  Lexing- 
ton, having  bought  it  from  the  trustee  of  a 
building  association.  His  tenants  occupied 
the  premises  for  several  years.  Finally  he 
rented  the  place  to  one  Morrison,  and  turn- 
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ed  over  the  key  to  him  that  he  might  go  Into 
the  possession.  Morrison  did  enter  into  the 
possession,  bnt,  before  he  had  finished  mov- 
ing In  Ills  fumltnre,  the  appellant  who  was 
a  former  owner  of  the  property,  and  who 
dalms  that  the  building  association  had  ex- 
torted usury  from  her  and  had  in  its  foreclo- 
rare  suit  against  the  property  proceeded  ir- 
regularly to  the  Judgment  of  the  sale,  went  to 
Morrison  and  prevailed  upon  him  to  surren- 
der the  possession  to  her.  Morrison's  lease 
was  from  month  to  month  for  a  term,  con- 
ditioned upon  his  prompt  payment  of  the 
rent  Appellee,  learning  that  Morrison  had 
abdicated,  brought  forcible  entry  proceedings 
against  appellant.  He  was  successful  in  the 
country,  but  upon  the  traverse  in  the  dr^ 
cult  court  the  jury  found  the  appellant  not 
guilty.  Thereupon  appellee  Instituted  this 
forcible  detainer  proceeding  against  appellant 
to  recover  the  possession  of  the  property. 

In  the  country  and  upon  the  traverse  the 
judgment  was  that  appellant  was  guilty. 
Upon  this  appeal  two  grounds  are  assigned 
as  error.  The  first  is  that  the  trial  court 
erred  In  excluding  the  verdict  and  the  judg- 
ment in  the  circuit  court  upon  the  former 
traverse,  which  were  attempted  to  be  used  as 
a  bar  to  this  proceeding.  We  think  the  cir- 
cuit court  was  correct  in  that  ruling.  Wheth- 
er the  defendant  was  or  was  not  guilty  of 
having  forcibly  entered  the  demise  had  no 
relevancy  to  whether  she  had  forcibly  detain- 
ed It  after  l>elng  legally  required  to  sur- 
render the  possession.  Shepherd  v.  Thomp- 
son, 2  Bush,  176. 

The  other  question  presented  involves  the 
nature  of  appellant's  act  in  getting  the  pos- 
session from  Morrison.  It  is  contended  that. 
If  appellant  went  into  possession  with  the 
consent  of  Morrison,  then  her  entry  was  not 
forcible,  and  did  not  come  under  subsection 
4,  i  452,  Civ.  Code  Frac,  which  provides: 
"The  refusal  of  a  person  who  has  made  a 
forcible  entry  upon  the  possession  of  a  ten- 
ant for  a  term  to  deliver  possession  to  the 
landlord,  upon  demand,  after  the  term  ex- 
pires," is  a  forcible  detainer.  Whether  ap- 
pellant mtered  with  or  against  the  consent 
of  Morrison  is  in  some  doubt,  but,  which- 
ever it  was,  she  is  guilty  of  the  forcible  de- 
tainer, having  refused  to  vacate  the  premises 
upon  demand  of  Gordon  after  Morrison's 
term  expired.  If  she  entered  under  circum- 
stances set  out  in  subsection  4  of  section  462, 
Civ.  Code  Prac,  supra,  she  is  guilty.  If  she 
entered  by  consent  of  Morrison,  then  she 
held  under  him,  and  could  acquire  no  greater 
right  from  him  as  against  his  landlord  than 
be  himself  had.  So  when  Morrison  would 
have  been  required  to  surrender  the  possea- 
sion  to  his  landlord,  appellant,  who  entered 
under  him,  was  likewise  required  to  sur- 
render the  possession.  The  tenant  cannot  de- 
ny his  landlord's  title,  neither  can  one  who 
enters  under  the  tenant  deny  It,  in  a  pro- 


ceeding by  the  landlord  to  recover  the  pos- 
session. 

The  facts  and  law  were  appropriately  sut>< 
mltted  to  the  jury.  There  is  no  error  In  the 
record. 

Judgment  affirmed. 


CAMPBBLL  V.  PREECE. 

(Court  of  Appeals  of  Kentucky.    April  29, 
1909.) 

1.  Fbauds,    Statute  of   (|  103*)— Sale  of 
Land— WariTEN  Cohtbact. 

The  statute  of  frauds  is  suflBciently  com- 
plied with  if  there  is  a  written  memorandum  of 
the  contract  for  the  sale  of  land,  signed  by  the 
party  to  be  charged. 

[Ed.  Note. — For  other  cases,  see  Frauds,  Stafc- 
nte  of.  Cent  Dig.  81  192,  198;  Dec  Dig.  | 
103.*] 

2.  Frauds,  Statute  or  (|  104*)  —  Contxu- 

POBANEOUB   MEHOBAMDUlf. 

A  memorandum  of  a  contract  for  the  sale 
of  land,  sufficient  to  satisfy  the  statute  of 
frauds,  need  not  be  contemporaneous  with  the 
contract;  it  being  sufficient  if  It  is  subsequent- 
ly executed  and  ratifies  the  contract. 

[Ed.  Kote. — For  other  cases,  see  Frauds,  Stat* 
nte  of.  Cent  Dig.  (  209 ;   Dec.  Dig.  f  104.*] 

3.  Frauds,  Statute  or  (|  119*)— Nature  and 
Effect  of  Statute. 

The  statute  of  frauds  pertains  only  to  the 
evidence  of  a  contract,  so  that  a  contract,  in 
the  making  of  which  the  statute  has  not  been 
complied  with,  is  void  only  because  of  the  lack 
of  legal  evidence  to  establish  its  existence. 

[Ed.  Note.— For  other  cases,  see  Frauds,  Stat- 
ute of,  Dec  Dig.  I  119.*] 

4.  Frauds,  Statute  of  <|  103*)— "Mbuoran- 

DUM"— SUFFIOIENCT.   ' 

A  "memorandum,"  required  by  the  statute 
of  frauds,  is  such  a  written  declaration  of  the 
parties  to  the  agreement  as  will  relieve  the  court 
from  relyine  on  parol  evidence  to  ascertain  the 
subject  of  toe  contract. 

[Eld.  Note.— For  other  cases,  see  Frauds,  Stat- 
ute of,  Dec.  Dig.  g  103.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  5,  pp.  4472-4473 ;  v<J.  8,  p.  7720.] 

6.  FBAUDS,  STATtTTE  OF  (i  108*)— MEMORAN- 
DUM— Requisites— Terms  of  Contract. 
A  memorandum,  sufficient  to  satisfy  the 
statute  of  frauds,  need  not  state  the  terms  of 
the  contract  as  to  the  consideration  which  may 
be  proved  by  parol,  even  if  to  do  so  InTolves 
contradiction  of  the  memorandum. 

[Ed.  Note. — ^For  other  cases,  see  Frauds,  Stat- 
ute of,  Cent  Dig.  II  214-221;  Dec.  Dig.  | 
108.*] 

6.  Frauds,   Statute  of  (|  118*)— Memoban- 
DUH— Single  Wbitino. 

Two  or  more  writings,  signed  by  the  party 
to  be  charged,  and  shown  to  refer  to  the  same 
subject-matter,  and  describing  the  subject  of 
the  contract  so  that  it  may  be  identified,  may 
together  constitute  a  sufficient  memorandum. 

[Eld.  Note.— For  other  cases,  see  Frauds,  Stat- 
ute of,  Cent  Dig.  It   2^-265;    Dec  Dig.  f 

7.  Frauds,  Statute  of  (J  118»)  —  Saie  of 
Land— Memorandum— Sufficiency. 

In  1894,  plaintiff  sold  defendant  by  parol 
and  placod  him  in  possession  of  land  described, 
for  $1,000,  to  be  paid  for  in  cnttinf;  and  hauling 
timber  from  the  land  for  plaintiff.     In   189^ 
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i^intlff  executed  a  receipt  to  defendant  for 
«26S  a*  part  payment  "on  the  land  sold  him  by 
myself  on  the  Shanty  branch,"  and  in  1900  an 
instrnment  was  executed,  reciting  that  defend- 
ant thereby  aold  to  plaintiff  all  the  merchant- 
able timber  now  standing  on  the  land*  that 
plaintiff  told  to  defendant,  situated  on  the  Shan- 
ty branch,  etc.,  at  a  specified  price,  etc.  HeU 
that,  the  parol  contract  of  sale  being  admitted, 
nich  writmgB,,  oonatmed  together,  constituted  a 
sufficient  memorandum  to  satisfy  the  statute  of 
frauds. 

[Ed.  Note.— For  other  cases,  see  Frauds,  Stat- 
nU  of,  Dec.  Dig.  |  118.*] 

Appeal  from  Circuit  Court,  Pike  Connty. 

"To  be  officially  reported." 

Action  by  A.  W.  Campbell  against  Joseph 
Preece.  Judgment  for  defendant,  and  plain- 
tiff appeals.    Affirmed. 

Boscoe  Vanorer,  for  appellant  N.  J.  Aox- 
ler,  P.  B.  Stratton,  and  Hazelrigg  &  Hazel- 
rigg,  for  appellee. 

O'BEAB,  J.  In  18M  appeUant  sold  to 
appellee  by  parol  contract,  and  put  blm  In  pos- 
session of,  a  tract  of  land  situated  "on  the 
Shanty  branch  on  left  forte  of  Peter  creek 
in  Pike  coonty,  Kentucky"  (and  which  is 
particularly  described  in  the  pleadings  and 
judgment  in  this  case),  for  the  agreed  price 
of  $1,000,  to  be  paid  for  by  appellee  in  cut- 
ting, hauling,  and  delivering  to  appellant  the 
timber  from  the  land  at  so  much  per  thou- 
sand feet.  A  contract  as  to  some  of  the 
timber  was  not  concluded  till  1900,  when  it 
was  reduced  to  writing,  and  signed  by  both 
parties.  It  contained  this  recital:  "That 
the  said  Preece  does  hereby  sell  to  the  said 
Campbell  all  the  oak,  poplar,  ash,  cucum- 
ber, basswood  and  any  other  woods  that 
merchantable  timber  can  be  obtained  from, 
that  is  now  standing  on  the  lands  that  said 
Campbell  sold  to  said  Preece  situated  on 
the  Shanty  branch  on  the  left  fork  of  Peter 
creek.  Pike  county,  Kentucky,  at  $1.50  per 
M.  feet  where  it  now  stands."  The  first 
contract  between  the  parties  as  to  the  tim- 
I>er  to  be  cut  and  delivered  in  part  payment 
for  the  land  seems  to  have  been  in  parol. 
When  it  was  executed,  upon  a  settlement  a 
balance  was  found  due  to  appellee,  which 
was  credited  upon  the  purchase  price  of  the 
land,  as  evidenced  by  the  following  receipt: 
"$265.00.  Phelps,  Ky.  March  31,  1899.  Be- 
celved  of  Joseph  Preece  two  hundred  and  six- 
ty-five dollars  as  part  payment  on  the  land 
sold  him  by  myself  on  the  Shanty  branch. 
A.  W.  Campbell."  A  further  credit  was  due 
upon  a  settlement  of  the  second  timber  con- 
tract, which  has  been  referred  to  above.  Ap- 
pellee failed  to  pay  all  the  purchase  money ; 
nor  was  appellant  able,  until  after  the  com- 
mencement of  this  suit,  to  convey  a  good  title 
to  the  land;  nor  did  he  ever  offer  to  con- 
vey any  title  to  appellee.  This  suit  was 
brought  recently  by  appellant  against  ap- 
pellee in  ejectment,  the  former  electing  to 
treat  bis  parol  agreement  to  convey  the  land 


as  void,  becauae  it  was  conceived  by  blm  to 
be  within  the  statute  of  frauds  and  perjuries. 
Appellee  defended,  setting  up  the  parol  pur- 
chase of  the  land  and  the  subsequent  rat- 
iflcation  thereof  in  writing,  making  pro- 
fert  of  tbe  two  writioga  copied  abov&  He 
tendered  payment  of  tbe  balance  of  the  pur- 
chase money,  and  asked  a  specific  execu- 
tion of  the  contract  The  action  having 
been  transferred  to  equity,  the  circuit  court 
adjudged  that  the  contract  was  enforceable, 
and  that  it  be  specifically  enforced.  Appel- 
lee paid  the  adjudged  balance  of  the  pur- 
chase money  into  court  which  appellant 
declined  to  accept  but  prosecutes  this  ap- 
peal from  the  judgment  decreeing  the  per- 
formance of  the  contract  The  question  for 
decision  is  the  sufficiency  of  tiie  written 
memoranda  of  the  contract 

The  statute  of  frauds  and  perjuries,  as 
now  In  force  In  this  state,  ao  tar  as  material 
to  this  case,  reads  (section  470,  Ey.  St  [Bus- 
sell's  St  }  1775]):  "No  action  shall  be  brought 
to  charge  any  person  *  •  *  upon  any 
contract  for  the  sale  of  real  estate  or  any 
lease  thereof  for  a  larger  term  than  one 
year,  •  •  *  unless  the  promise,  contract 
agreement  representation,  assurance,  rat- 
ification, or  some  memorandum  or  note 
thereof,  be  in  writing,  and  signed  by  the 
party  to  be  charged  therewith,  or  by  his  au- 
thorized agent  But  tbe  consideration  need 
not  be  expressed  in  the  writing;  It  may  be 
proved  when  necessary,  or  it  may  be  disprov- 
ed by  parol  or  other  evidence."  It  is  not 
necessary  to  the  validity  of  tbe  contract 
that  it  shall  be  in  writing.  If  there  be  a 
writien  memorandum  of  it  signed  by  the 
party  to  be  charged,  it  is  taken  out  of  the 
statute.  Nor  Is  it  necessary  that  the  memor- 
andum be  contemporaneous  with  the  con- 
tract If  it  be  executed  subsequently,  and 
ratifies  the  contract  it  is  sufficient  Tbe  stat- 
ute pertains  to  evidence  of  the  contract — 
not  to  its  validity.  While  it  follovrs  that 
if  the  required  evidence  of  the  contract  be 
wanting,  its  enforcement  is  denied,  and  the 
contract  is  said  to  be  void,  It  is  void  only 
because  of  the  lack  of  legal  evidence  of  its 
existence. 

Tbe  note  or  memorandum  required  by  the 
statute  is  such  written  declaration  of  the 
parties  to  the  agreement  as  will  relieve  the 
court  from  relying  upon  parol  evidence  to 
ascertain  the  subject  of  the  contract  When 
the  subject  is  established  by  a  sufficient 
writing,  there  is  then  such  evidence  of  the 
contract  upon  that  score  as  satisfies  the 
statute ;  and,  If  the  contract  be  then  estab- 
lished by  the  proof,  it  may  be  enforced. 
Nor  is  it  necessary  that  the  terms  of  tbe 
contract  in  so  far  as  they  constitute  part  of 
the  consideration,  be  stated  in  the  writing, 
or,  if  stated  therein,  that  th^  be  proved  as 
stated.  Camp  v.  Moreman,  84  Ky.  635,  2 
S.  W.  179.    The  consideration,  so  the  stat- 
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ate  allows,  may  b«  shown  by  parol,  aren  if 
to  do  so  InToIre  a  contradiction  of  the  writ- 
ten memorandum.  Nor  Is  It  necessary  that 
the  written  memorandum,  evidencing  tha 
contract  or  ratifying  It,  be  contained  In  one 
writing.  If  two  or  more  writings,  signed 
by  the  party  to  be  charged,  and  shown  to  be 
referable  to  the  same  subject-matter,  de- 
scribe the  property  so  that  it  may  be  identi- 
fied. It  is  sufficient  Camp  t.  Moreman, 
supra.  The  parol  agreement  is  not  disputed. 
Both  parties  agree  as  to  It  Nor  is  the 
Identity  of  the  property,  or  the  balance  ow- 
ing upon  It,  in  dispute.  So  the  question 
«omes  down  to  this:  Is  the  subject  of  the 
contract  sufficiently  Identified  by  the  writ- 
ings? 

Reading  the  two  wrlttags  together.  It  la 
noted  that  appellant  states  he  had  thereto- 
fore sold  appellee  certain  land  on  the  Shanty 
branch  on  the  left  fork  of  Peter  creek,  In 
Pike  county,  Ky.  The  location  of  the  land 
la  then  established.  Its  boundary  remains 
alone  to  be  ascertained.  The  writings  speak 
of  the  transaction  in  the  past  tense.  It  re- 
fers to  the  land  which  Campbell  had  sold  to 
Preece.  If  It  had  stated,  "the  laud  where 
Joseph  Preece  now  lives,"  or  the  land  "where 
Joseph  Preece  lived  In  1889,"  It'  would  not 
be  questioned  that  the  description  would  have 
toeea  sufficient  Parol  evidence  is  always 
receivable  to  Identify  the  land  spoken  of  In 
the  writing,  but  not  to  designate  It  Thus 
in  Henderson  v.  Perkins,  94  Ky.  207,  21  S. 
W.  1035,  the  memorandum  ran :  "Have  this 
day  sold  and  by  these  presents  sell  my 
home  place  and  storehouse  to  L.  D.  Perkins, 
of  Rocky  HUl,  Barren  county,  Kentucky, 
for  and  in  conBlderatlon  of  four  thousand 
dollars,"  etc.  The  court  said:  "We  think 
tills  la  a  sufficient  memorandum  of  the  con- 
tract to  take  it  ont  of  the  statute.  There 
was  a  partial  execution  of  it,  and  the  de- 
scription of  the  land,  although  defective,  was 
sufficiently  full  for  easy  identification." 

In  Overstreet  v.  Rice,  4  Bush,  1,  90  Am. 
Dec.  279,  the  memorandum  was  that  the 
parties  had  "this  day  swapped  farms."  It 
appears  tliat  each  had  taken  possession  of 
the  land  received  in  exchange  by  him.  The 
«ourt.  Implying  that  the  language  of  the  writ- 
ing was  too  uncertain  to  be  enforceable  with- 
in itself,  held  that  when  the  parties  by  their 
conduct  had  rendered  the  uncertainty  sure 
by  taking  possession  and  consummating  the 
mutual  exchange,  the  impediment  was  remov- 
ed. That  was  but  another  way  of  identify- 
ing what  would  have  been  impossible  without 
extraneous  aid,  owing  to  the  ambiguity  of 
the  writing — a  course  familiar  in  the  con- 
struction of  contracts  whose  terms  or  de- 
scriptions are  ambiguous.  In  Bills  v.  Dead- 
man's  Heirs,  4  Bibb,  466,  tbe  writing  was: 
"4    Jany.    180S.      Received    of    Jesse    Ellis 

I ,  in  part  payment  for  a  lot  he  bought 

of  me  in  the  town  of  Versailles,  it  being  the 
cash  part  of  the  purchase  of  said  lot.  Nath- 
an Deadmau."    The  writing  was  held  to  sat- 


isfy the  statute  as  to  the  description  of 
the  land.  E^ay  A  Casey  v.  Curd,  6  B.  Mon. 
100,  Tui&er  v.  Denton  (Ky.)  106  8.  W.  280, 
15  li.  R.  A.  (N.  S.)  280,  Usher  v.  Floyd,  83 
Ky.  552,  Moayan  ▼.  Moayan,  114  Ky.  855, 
72  S.  W.  8S,  60  L.  R.  A.  415,  102  Am.  St 
Rep.  808,  and  VorheUi  T.  Biting  (Ky.)  22  S. 
W.  80,  are  relied  on  by  appellant  Tliose 
cases  (except  Moayan  v.  Moayan)  were  In- 
stances where  there  was  no  Identification,  or 
means  of  identlQcatlon,  afforded  by  tbe  writ- 
ings. If  the  writing  identifies  the  land,  that 
of  course,  ends  the  Inquiry.  If  It  does  not 
identify  it  but  affords  means  of  Identifica- 
tion, that  Is  deemed  sufficient  If  the  means 
of  identification  are  other  Tecords  or  writ- 
ings, it  is  practically  certain.  But  if  not  oth- 
er writings,  as  it  may  not  be,  it  may  never- 
theless be  a  satisfactory  means.  All  that  is 
required  is  that  It  shall  be  susceptible  of 
certainty.  If,  when  the  means  are  resorted 
to,  it  is  still  left  open  what  lands  are  meant 
to  be  conveyed,  tbe  description  wlU  be  bad. 
Therefore  it  is  never  good  to  refer  to  a  future 
event  as  that  could  not  have  been  certain 
when  the  memorandum  was  made.  But  gen- 
erally a  reference  to  an  existing  or  past 
event  Is  good.  There  it  can  be  known  cer- 
tainly what  was  intended;  for  that  which 
has  transpired  is  changeless.  "The  place 
where  I  live"  identifies  one  place  only,  and 
is  susceptible  of  being  shown  definitely  and 
unerringly.  "The  place  which  I  sold  to  A." 
Is  likewise  susceptible  of  identification;  and, 
if  I  had  sold  but  one  place  to  A.,  it  is  as 
certain  as  would  have  been  a  more  particu- 
lar description.  It  is  from  such  instances 
tliat  the  maxim  has  arisen,  "That  is  certain 
which  can  I>e  made  certain."  If  the  descrip- 
tion had  read,  "beginning  at  an  oak  tree  on 
Shanty  branch  In  Pike  county,"  and  "then 
following  the  marked  lines  and  fences  around 
the  tract  to  the  beginning,"  while  it  would 
hare  been  held  a  sufficient  description,  it 
would  have  required  extraneous  aid  to 
have  located  the  particular  oak  that  con- 
stituted the  beginning  comer,  as  well  as 
the  fences  and  lines  around  the  tract.  In 
the  Moayan  Case,  supra,  it  wks  said.  Inter 
alia:  "It  Is  as  essential  that  the  terms  be 
specified  as  the  description  of  the  property." 
That  expression,  taken  out  of  its  connec- 
tion, is  misleading.  The  court  was  there  dis- 
cussing the  opinion  in  Ellis  v.  Deadman, 
supra,  in  which  it  had  been  held  that  the 
description  was  good,  but  that  the  memoran- 
dum was  deficient  in  not  stating  the  terms 
of  the  contract  We  were  explaining  the 
ground  upon  which  Deadman's  contract  had 
been  held  insufficient  under  the  statute,  as  it 
was.  For  the  statute  of  frauds  and  perjuries 
of  1796,  then  under  consideration  (1  Lltt  St. 
371),  did  not  contain  the  clause  found  in  our 
present  statute  relative  to  the  consideration. 
We  find  that  the  description  in  the  memo- 
randa in  this  case  was  sufficient  to  satisfy 
the  statute.  Hence  the  Judgment  below  is 
affirmed. 
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PEX3K-W1LI/1AMS0N  HEATING  &  VEN- 
TIIjATING  CO.  V.  MILLER  &  BU.RRIS. 

(Court  of  Appeals  of  Kentucky.    April  SO, 
1909.) 

1.  CONTBACTS   (S   10*)— R«QTJiaiTK8— MUTUAL- 

inr. 
,  A  contract  between  a  manufacturer  and  a 
selling  agent  by  which  the  manufacturer  agrees 
to  give  the  agent  exclusive  sale  of  its  goods  in 
a  specified  locality  for  one  year,  and  to  bill  its 
goods  at  certain  discounts  from  its  price  list, 
and  the  agent  agrees  to  sell  exclusively  the  man- 
ufacturer's goods  and  to  push  their  sale  during 
the  term  of  the  contract,  is  not  void  for  want 
of  mutuality. 

[Ed.  Note. — For  other  cases,  see  Contracts, 
Cent  Dig.  {§  21-40;  Dec.  Dig.  |  10.*] 

2.  OoRTRACTS  (i '326*)— Acnons  fob  Bbkaoh 
— Obouijds  of  Action. 

The  violation  by  a  manufacturer  of  a  valid 
contract  with  a  selling  agent  renders  the  manu- 
facturer liable  in  damages. 

[EJd.  Note.— For  other  cases,  see  Contracts, 
Dec.  Dig.  i  326.*] 

8.  Pabtnbbship  (I  279*)  —  Dissolution  of 
Pabtnbbbhip  — Rights  of  IHibd  Pebsons 
— contbacts. 

Where  the  breach  of  a  contract  with  a 
partnership  occurs  prior  to  the  dissolution  of 
the  partnership,  such  dissolution  cannot  be 
urged  aa  a  defense  in  an  action  for  the  breach, 
even  if  such  dissolution  terminated  the  contract. 
[Ed.  Note. — For  other  cases,  see  Partnership, 
Cent.  Dig.  S{  636,  637 ;   Dec.  Dig.  §  279.*] 

4.  Pabtwebship  (I  279*)  —  Dissolution  as 

TeBMINATION  OF  CONTBACrr  WITH  Pabtneb- 

snip. 

Where  both  partners  are  liable  on  a  con- 
tract, the  dissolution  of  the  firm  will  not  ter- 
minate the  contract. 

[Bd.  Note.— For  other  cases,  see  Partnership, 
Cent.  Dig.  H  636,  637;    Dec.  Dig.  {  279.*] 

5.  CONTBACTS   (§324*)— ACTIONS  FOB   BbEACH 

— Nature  of  Rxmedt. 

Where  the  measure  of  damages  for  the 
breach  of  a  contract  is  the  amount  of  profits  to 
which  plaintiflFs  would  be  entitled,  it  is  imma- 
terial whether  they  sue  for  damages  or  for  an 
accounting  of  pronts. 

[Ed.  Note. — For  other  cases,  see  Contracts, 
Cent.  Dig.  {{  1549-1557;   Dec.  Dig.  S  324.*] 

6.  CONTBACTS  (f  202*)  —  Acts  Constitutinq 
Breach. 

A  contract  by  defendant  to  give  plaintiff 
the  exclusive  sale  in  a  certain  locality  of  its 
"residence  furnaces,  furnace  fittings,  and  laun- 
dry dryers,"  in  consideration  of  plaintiffs  agree- 
ing to  sell  exclusively  the  goods  manufactured 
b^  defendant,  is  not  breached  by  the  sale  of 
airtight  stoves  by  plaintiff. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent.  Dig.  {{  918-920;  Dec.  Dig.  f  202.*] 

Appeal  from  Circuit  Court,  Warren  County. 

"Not  to  be  officially  reported." 

Action  by  Miller  &  Harris  against  tbe 
Peck-Williamson  Heating  &  Ventilating  Com- 
pany. Judgment  for  plaintiffs,  and  defend- 
ant appeals.    Affirmed. 

W.  B.  Gaines,  T.  W.  Thomas,  and  B.  C.  P. 
Thomas,  for  appellant  Sims,  Du  Bose  & 
liodes,  for  appellees. 

CLAY,  C.  The  appellees,  W.  H.  Miller  and 
R.  E.  Harris,  partners  doing  business  In 
Bowling  Greeu,  Ky.,  under  the  firm  name 


of  Miller  &  Harris,  instituted  fliis  action 
against  appellant,  the  Peclc-WllUamson  Heat- 
ing &  Ventilating  Company,  to  recover  dam- 
ages for  the  violation  of  a  contract  whereby 
appellant  gave  to  appellees  the  exclusive 
right  of  sale  for  a  period  of  one  year  from 
February  23,  1006,  of  their  furnaces  and 
furnace  fittings  in  Bowling  Green  and  vicin- 
ity. Appellant  filed  an  answer,  which  con- 
sisted of  a  traverse,  a  plea  of  fraud  in  tbe 
execution,  and  operation  of  tbe  contract, 
and  a  counterclaim  of  $1,000.  The  allega- 
tions of  the  answer  were  denied  by  reply. 
The  action  was  then  transferred  to  equity, 
and  Judgment  rendered  by  the  chancellor 
In  favor  of  the  appellees  for  the  sum  of  $150. 
From  that  Judgment  this  appeal  Is  prose- 
cuted. 
The  contract  sned  upon  Is  as  follows: 
"This  agreement,  entered  Into  by  and  be- 
tween the  Peck- Williamson  Heating  and  Ven- 
tilating Company,  of  Cincinnati,  Ohio,  party 
of  the  first  part  and  Miller  and  Harris,  of 
Bowling  Green,  Ky.,  parties  of  the  second 
part,  witnessetb: 

"That  the  party  of  the  first  part  agrees  to 
give  the  exclusive  sale  of  its  residence  fur- 
naces, furnace  fittings  and  laundry  dryers, 
in  the  following  territory,  to  wit:  Bowling 
Green  and  vicinity  for  the  term  of  1  year 
from  date,  and  further  agrees  to  supply  suit- 
able advertising  matter  free  of  cost.  The  par- 
ty of  tbe  first  part  agrees  to  bill  Its  goods  to 
the  parties  of  the  second  part,  at  the  fol- 
lowing discounts  from  prices  listed  in  cata- 
logues I,  said  prices  being  F.  O.  B.  Cincin- 
nati or  Wellston,  O.: 

Furnaces 60  per  cent. 

liaundrr  dryers... 80  per  cent 

Furnace  flttUisa..80  per  cent.    List  In  1M4  Uandry 

drrer  catalogue. 
Repair    castings.... S    cents    per    pound    net 
No.  730  Favorite  underfeed  furnace,  complete 

with    casing 188  00 

No.  734  Favorite  underfeed  furnace,  complete 

with    casing 105  00 

No.  738  Favorite  underfeed  furnace,  complete 

with  casing ISO  00 

"A  charge  will  be  made  for  crating  and 
hauling  on  orders  amounting  to  less  than 
ten  ($10.00)  dollars. 

"In  consideration  of  the  above  prices  and 
exclusive  agency,  tbe  parties  of  the  second 
part  agree  to  sell  exclusively  the  goods  man- 
ufactured by  the  party  of  the  first  part,  and 
push  their  sale  during  the  term  of  this  con- 
tract; and  further  agree  to  make  settlement 
for  all  goods  shipped  by  giving  a  60  days 
acceptance  the  first  of  each  month  for  all 
goods  purchased  the  previous  month,  or 
pay  cash  less  2  per  cent 

"The  parties  of  the  second  part  especially 
agree  not  to  show  this  contract,  or  in  any 
way  make  known  Its  contents  to  any  per- 
son whomsoever. 

"In  witness  whereof,  we  have  hereunto 
set  our  hands,  this  23rd  day  of  Feb'y,  A. 
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D.  1906.  The  Peck-WlUiaiason  Heating  and 
Ventilating  Co.,  By  Vf.  T.  Jameson. 

"Acceptance^  We,  parties  of  the  second 
part,  hereby  accept  the  forgoing  proposi- 
tion of  the  Peck- Williamson  Seating  and 
Ventilating  Company  and  agree  to  push  the 
sale  of  the  'Favorite'  fornaces  and  will  or- 
der all  fornaces  used  during  the  contimiance 
of  this  agreement. 

"Done  at  Bowling  Oreen,  Ky.,  this  28rd 
day  of  Feb'y,  A.  D.  1906." 

It  la  first  insisted  by  appellant  that  the 
writing  set  out  above  is  not  a  contract,  be- 
cause of  its  lack  of  mutuality.  With  this 
contention  we  are  unable  to  agree.  By  the 
terms  of  the  contract  the  parties  of  the  sec- 
ond part  are  given  the  excluaive  sale  of  ap- 
pellant's furnaces,  furnace  fittings,  etc.,  in 
the  city  of  Bowling  Green  and  vldnity  for 
the  term  of  one  year.  The  party  of  the 
first  part  farther  agrees  to  bill  its  goods  to 
the  parties  of  the  second  part  at  certain  dis- 
counts from  the  price  list  In  Its  catalogue. 
In  consideration  of  the  prices  quoted  and 
of  the  exclusive  agency,  the  parties  of  the 
second  part  agree  to  sell  exclusively  the 
goods  manufactured  by  the  party  of  the 
first  part,  and  to  push  their  sale  during  the 
term  of  the  contract  Here  we  have  obliga- 
tions proceeding  from  each  party  to  the  con- 
tract, and  which  are  capable  and  possible 
of  performance.  Under  such  circumstances 
there  can  be  no  doubt  of  the  validity  of  the 
contract  The  contract  Is  such  as  to  protect 
the  rights  of  either  party  thereto.  It  is  man- 
ifest, therefore,  that,  if  appellant  violated 
its  contract,  it  is  liable  In  damages.  Chip- 
man  v.  Turner,  Day  &  Woolworth  Handle 
Co.  (Ky.)  106  S.  W.  862.  According  to  the 
testimony  for  appellees,  the  latter,  imme- 
diately upon  execution  of  the  contract  be- 
gan to  make  efforts  to  sell  appellant's  fur- 
nace. They  did  this  by  distributing  adver- 
tising matter  wbicSi  appellant  furnished,  and 
by  personal  solicitation  among  those  who 
they  supposed  would  likely  purchase  fur^ 
naces.  A  few  days  after  the  contract  was 
entered  into  appellant's  special  agent  In 
charge  of  the  southern  territory,  W.  T. 
Jameson,  came  to  the  hardware  store  of 
.appellees,  and  found  the  appellees  busy. 
He  thereupon  left  the  store.  Soon  thereafter 
be  made  arrangements  with  one  C-  H.  Smith 
to  take  the  agency  for  the  furnaces.  During 
the  continuance  of  the  contract  Jameson 
and  Smith  sold  from  12  to  14  furnaces.  Ac- 
cording to  the  testimony  for  appellant,  this 
change  in  the  agency  was  made  because 
appellees  had  no  mechanic  qualified  to  do 
furnace  work,  and  because  they  were  not 
pushing  the  sale  of  the  furnaces.  A  care- 
ful reading  of  the  whole  record,  however, 
convinces  us  that  appellees  were  not  given 
a  reasonable  time  in  which  to  make  or  push 
the  sales  of  the  furnace.  After  the  expira- 
tion of  a  little  over  a  month,  appellant  se- 


cured the  services  of  another  agent  It  ap- 
pears that  some  time  about  the  1st  of  July 
W.  H.  Harris  retired  from  the  firm  of  Miller 
&  Harris,  and  one  Bogers  took  his  place. 
It  is  therefore  insisted  by  appellant  that  the 
contract  was  terminated  by  the  dissolution 
of  the  firm.  It  appears,  however,  that  ap- 
pellant's violation  of  the  contract  occurred 
long  prior  to  that  time.  Even,  then.  If  the 
firm's  diiAolutlon  thereafter  terminated  the 
contract  It  would  not  be  available  as  a  de- 
fense by  appellant.  But  the  dissolution  of 
the  firm  bad  no  fluch  effect  upon  the  con- 
tract As  between  appellant  and  Miller  & 
Harris,  both  were  liable  to  appellant  on  the 
contract,  and  appellant  was  liable  to  them. 
It  may  be  that  between  Miller  &  Harris, 
Miller  alone  was  liable,  or  alone  bad  the 
right  to  recover. 

It  Is  next  Insisted  that  appellees'  cause  of 
action,  If  they  had  any,  would  sound  in 
damages- to  them,  and  not  in  an  accounting 
of  profits.  In  a  case  of  this  kind,  where  the 
measure  of  damages  would  be  the  amount  of 
profits  to  which  the  appellees  would  be  en- 
titled, that  question  is  immaterial. 

Ooonsel  for  appellant  further  claim  that 
appellees  violated  their  contract  by  selling 
certain  airtight  stoves  during  the  continu- 
ance of  the  contract  This  was  not  a  viola- 
tion of  the  contract  on  the  part  of  the  ap- 
pellees, for  the  goods  manufactured  by  the 
party  of  the  first  part  and  referred  to  In  the 
contract  are  evidently  furnaces,  furnace  fit- 
tings, etc.,  and  not  ordinary  stoves  used  for 
household  purposes.  Appellant'  was  not 
competing  with  ordinary  stoves,  but  with 
other  furnace  manufactories. 

The  plea  that  appellees  were  guilty  of 
fraud  in  the  execution  and  operation  of  the 
contract  is  not  borne  out  by  the  evidence. 

Being  of  the  opinion  that  the  weight  of 
the  evidence  is  in  favor  of  the  finding  of  the 
chancellor,  the  Judgment  is  affirmed. 


HACKETT-S  EK'RS  v.  HACKBTT'S  TRUS- 
TEE. 

(Court  of  Appeals  of  Kentucky.    April  30, 
1909.) 

1.  Bankkuptot  (I  148*)— Pbopebtt  Aoquib- 

KD    BT    TbUSTEB   —  AFTER -AOq0IBKO    PBOP- 
KBTT. 

The  life  estate  of  a  bankruE;t  acquired  by 
vrill  after  the  adjudication  of  his  bankruptcy 
does  not  pass  to  bis  trustee. 

[Ed.  Note. — For  other  cases,  see  Bankruptcy, 
Cient  Dig.  i  625 ;   Dec  Dig.  {  148.*] 

2.  Bankkttptct  (S   166*)  —  Intebvention  iw 
Othbb  Pbocbboiro — SurnciERCT  or  Peti- 

IIOR. 

A  petition  of  intervention  filed  in  an  action 
for  the  construction  of  a  will  by  a  trustee  in 
bankruptcy  claiming  the  estate  created  by  such 
will  is  insufficient  where  it  fails  to  show  that 
testator  died  before  the  adjudication  in  bank- 
ruptcy. 

[Ed.  Note.— For  other  cases,  see  Bankruptcy, 
Dec.  Wg.  {  156.  •] 
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8.  Pleadihs  (I  205*)  —  Scofb  of  Oerkkix, 
Demubbeb. 

A  genenil  demnner  to  a  petition  of  inter- 
vention filed  in  an  action  to  construe  a  will 
by  a  trustee  in  bankruptcy  claiming  an  estate 
created  by  the  will  questions  the  sufficiency  of 
the  petition  to  show  that  testator  died  before 
the  adjudication  in  bankruptcy. 
_[Bd.  Note.— For  other  caaes,  see  Pleading, 
Dec  Dig.  i  205.»] 

4.  Bawkbtjptct  (f  156»)  —  Ihtbbvention  ik 
Othbb  Pboceediitq — Pleadino — Cohstbtjo- 

TION. 

Where  a  petition  of  intervention  filed  in 
an  action  to  construe  a  will  by  a  trustee  in 
bankruptcy  claiming  an  estate  created  by  such 
will  fails  to  show  that  testator  died  before  the 
adjudication  in  bankruptcy,  under  the  rule  that 
a  pleading  must  be  construed  most  strongly 
against  the  pleader,  it  will  be  presumed  that 
testator's  death  was  after  the  adjudication. 
_[Ed.  Note.— For  other  cases,  see  Bankruptcy, 
Dec  Dig.  I  168.»] 

6.  BaRKBUMOT    (I    156^— iNTBBVXirTION    IR 

Othkb  Pboceedino — Pabtibb. 

Where  a  will  gave  a  bankrupt  a  life  estate 
in  land  in  trust  for  himself  and  his  'wife  and 
children,  the  wife  and  children  are  necessary 
parties  to  a  petiti<Hi  of  intervention  filed  in  an 
action  for  the  construction  of  the  will  by  the 
trustee  in  bankruptcy  claiming  the  bankrupt's 
interest  in  the  estate  created  by  the  will. 
_[Bd.  Note.— For  other  cases,  see  Bankruptcy, 
Dec.  Dig.  I  166.*] 

Appeal  from  Circuit  Court,  Madison  County. 

"Not  to  be  offlclally  reported." 

In  an  action  by  tlie  executors  of  B.  6. 
Hackett,  deceaBed,  for  tbe  construction  of  a 
win,  tbe  trustee  in  bankruptcy  of  T.  B.  and 
Jacob  Hackett  filed  a  petiti<Ki  in  Interven- 
tion. From  a  decree  for  the  intervener,  the 
executors  appeal.    Reversed. 

A.  R.  Bumam  &  Son,  Smitb  &  Smith,  and 
X  A.  Sullivan,  for  appellants.  Grant  E.  Lil- 
ly, for  appellee. 

LASSING,  J.  In  December,  1905,  B.  C. 
Hackett,  a  bachelor,  died  a  resident  of  Mad- 
ison county,  Ky.  He  left  a  last  \rill  by 
which  be  disposed  of  his  estate.  After  tbe 
probate  of  this  will,  bis  executors  brought 
suit  to  settle  his  estate,  and  asked  the  court 
to  construe  certain  sections  of  his  will,  and 
direct  them  bow  to  proceed.  Tbe  following 
are  tbe  provisions  of  tbe  will  Involved  in 
this  UtigaUon: 

"II.  I  own  550  acres  of  land,  more  or  less 
located  on  tbe  waters  of  Otter  creek,  in 
Madison  county,  Ky.,  and  known  as  tbe 
Oren  and  B.  C.  Hackett  farm.  This  land 
has  been  divided  into  two  parts  by  survey 
made  by  B.  F.  Crook,  surveyor.  Of  said 
farm,  300  acres  more  or  less,  are  in  the  pos- 
session  of  T.  B.  Hackett,  being  the  west 
part  of  the  whole  boundary,  and  adjoining 
Ira  N.  Scutter,  Mrs.  John  Davis,  etc.  Of 
said  boundary,  and  being  tbe  east  part  there- 
of, 250  acres,  more  or  less,  are  In  possession 
of  Jacob  Hackett. 

"I  will  said  boundary  of  300  acres,  more 
or  less,  now  in  possession  of  T.  B.  Hackett, 


to  said  T.  B.  Hackett,  in  trust  for  his  use 
and  that  of  his  wife  and  infant  children  re- 
siding with  him,  equally,  for  and  during  the 
life  of  T.  B.  Hackett,  and  on  bis  death,  I 
will  that  said  farm  go  to  and  be  equally 
divided  among  his  children,  and  the  repre- 
sentatives of  any  that  may  be  dead  take 
their  dead  parent's  part  or  Interest  in  said 
farm. 

"I  will  boundary  of  250  acres,  now  in  pos- 
session of  Jacob  Hackett,  to  said  Jacob 
Hackett  in  trust,  for  his  use,  and  tbe  benefit 
and  the  use  of  his  wife  and  Infant  children 
residing  with  him,  equally,  for  and  during 
tbe  life  of  said  Jacob  Hackett,  and  at  the 
death  of  said  Jacob  Hackett  I  will  that 
said  farm  go  to  and  be  divided  equally 
among  all  the  children  of  said  Jacob  Hack- 
ett; and  that  If  any  of  his  children  shall  be 
dead,  then  leaving  issue  or  descendants,  that 
they  take  their  dead  parent's  part  tbe  same 
as  if  he  or  she  were  alive. 

"I  will  that  neither  T.  B.  nor  Jacob  Hack- 
ett be  required  to  execute  any  bond  as  trus- 
tees aforesaid,  and  that  they  shall  manage 
said  farms  respectively  and  control  same 
according  to  their  judgment  Said  trust 
farms  shall  be  respectively  held  for  the  use 
and  benefit  only  of  Jacob  and  T.  B.  Hackett, 
and  their  wives  and  their  infant  children 
who  may  reside  with  them  on  said  farms. 
On  the  death  of  said  T.  B.  Hackett  and  Ja- 
cob Hackett,  respectively,  and  as  they  die 
said  trusts  shall  cease,  and  each  of  said 
farms  shall  descend  as  above  provided." 

Thereafter  J.  J.  Greenleaf,  trustee  in 
bankruptcy  of  T.  B.  Hackett  and  Jacob 
Hackett,  filed  an  intervening  petition,  in 
which  he  sought  to  be  made  a  party  to  the 
suit,  and  set  up  the  fact  that  they  bad  each 
been  adjudged  a  bankrupt,  and  that  he  had 
been  duly  appointed  and  qualified  as  their 
trustee;  that,  under  tbe  second  clause  of 
the  will,  they  each  took  an  undivided  one- 
half  interest  for  life  in  certain  lands  devised 
to  them  in  said  clause.  He  asked  tbe  court 
to  so  adjudge,  and  tltat  their  interest  in  the 
said  lands  be  subjected  to  the  satisfaction 
of  their  debts.  Genwal  demurrers  were 
filed  to  the  petition  of  the  executors,  and 
also  to  the  Intervening  petition  of  the  trustee 
in  bankruptcy.  These  demurrers  were  each 
overruled,  and,  no  further  pleading  being 
filed,  the  allegations  of  tbe  intervening  peti- 
tion were  taken  as  confessed,  and  judgment 
entered  in  accordance  with  the  prayer  there- 
of. From  that  judgment  this  appeal  is  pros- 
ecuted. 

Three  questions  are  raised: 

First  The  intervening  petition  fails  to 
show  when  T.  B.  and  Jacob  Hackett  were 
adjudged  bankrupts;  that  is,  whether  before 
or  after  the  death  of  their  uncle,  B.  O.  Hack- 
ett If  before,  of  course,  the  trustee  bad  no 
interest  in  the  estate  that  passed  to  them 
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under  the  win  of  their  nncle,  and  It  te  In- 
sUted  for  the  appellants  that  It  was  neces- 
sary that  the  Interrenlng  petition  state  aX- 
flrmatlvely  such  facts.  The  omission  of 
these  necessary  allegations  from  the  inter- 
Tenlng  petition  la  practically  conceded  by 
counsel  for  apt>ellee,  but  he  Insists  that  as 
this  point  was  not  made  In  the  lower  court, 
and  Is  a  defect  which  could  hare  been  readi- 
ly cared,  the  case  should  not  be  reversed 
for  that  reason.  To  this  objection  It  Is  only 
necessary  to  state  that  the  general  demur- 
rer  flled  specifically  raised  this  point,  and, 
under  the  general  rule  that  a  pleading  must 
be  construed  most  strongly  against  the 
pleader,  It  must  be  presumed,  In  the  absence 
of  an  allegation  to  the  contrary,  that  the 
said  T.  B.  and  Jacob  Hackett  were  adjudged 
bankrupts  before  the  date  of  the  death  of 
their  uncle,  and  hence  the  pleading  in  the 
form  in  which  it  Is  presented  to  us  fails  to 
state  a  cause  of  action  on  the  part  of  the 
trustee  in  bankruptcy,  and  the  demurrer 
Bhonld  have  been  sustained. 

The  second  point  raised  is  that  there  is  a 
defect  of  parties;  that,  as  the  wives  and 
children  of  T.  B.  and  Jacob  Hackett  are 
Jointly  Interested  with  them  in  the  ownership 
of  the  land  or  parts  thereof  sought  to  be 
subjected  to  the  satisfaction  of  the  claims  In 
the  hands  of  the  trustee  against  said  T.  B. 
and  Jacob  Hackett,  they  should  have  been 
made  parties  to  his  intervening  petition.  To 
this  objection  counsel  for  appellee  responds 
that,  while  it  la  true  that  the  wives  of  T.  B. 
and  Jacob  Hackett  were  not  named  as  par- 
ties to  the  suit,  still  as  they  were  represented 
by  counsel  through  their  husbands,  who  were 
also  their  trustees,  their  interests  were  fully 
looked  after  and  protected,  and  the  fact 
that  they  were  not  made  parties  to  the  liti- 
gation affords  no  ground  for  complaint  on 
their  part,  or  reason  why  the  Judgment 
should  be  reversed;  and,  further,  that  be- 
fore advantage  could  be  taken  of  this  omis- 
sion <m  appeal  it  would  be  necessary  that 
a  motion  be  made  in  the  circuit  court  to 
correct  the  error.  This  position  of  counsel 
for  appellees  is  wholly  untenable,  and  Is  no 
doubt  due  to  the  fact  that  he  has  confused 
the  object  sought  to  be  attained  in  the  origi- 
nal salt  with  that  in  his  intervening  peti- 
tion. The  executors  have  nothing  whatever 
ander  the  terms  of  the  will  to  do  with  the 
land  which  appellee  seeks  to  subject  in  satis- 
faction of  the  claims  of  the  creditors  of  T. 

B.  and  Jacob  Hackett.  The  purpose  of  the 
original  suit  was  to  settle  the  estate  of  B. 

C.  Hackett,  and,  as  a  means  to  that  end,  the 
executors  sought  the  guidance,  direction,  and 
tnstmction  of  the  court  as  to  how  they 
should  proceed  In  the  management  of  cer- 
tain other  lands  and  matters  which  were,  by 
the  express  provisions  of  the  will,  entrusted 
to  them,  whereas  the  purpose  of  the  inter- 
vening petition  is,  in  effect,  to  have  the  lands 


described  therein  partitioned  among  their 
respective  owners,  and  the  interests  of  T. 
B.  and  Jacob  Hackett  therein  set  apart  and 
subjected  to  the  satisfaction  of  their  debts. 
It  is  true  that,  in  order  to  have  this  done,  it 
is  necessary  that  clause  2  of  the  will  under 
consideration  be  construed  so  that  the  defi- 
nite interests  of  said  T.  B.  and  Jacob  Hack- 
ett in  said  land  might  be  ascertained.  As 
the  wives  and  infant  children  of  T.  B.  and 
Jacob  Hackett  have  an  equal  present  interest 
with  them  in  said  lands,  and  are  therefore 
directly  interested  in  the  result  of  the  claims 
prosecuted  by  the  trustee  in  his  intervening 
petition,  they  are  necessary  parties  to  said 
action,  and  no  valid  Judgment  could  be  ren- 
dered until  both  the  wives  and  the  Infant 
children  of  T.  B.  and  Jacob  Hackett  have 
been  made  parties,  and  properly  brought  be- 
fore the  court. 

As  the  Judgment  must  be  reversed  for 
these  reasons,  we  deem  it  unnecessary  to 
pass  at  this  time  upon  the  other  questions 
raised. 

The  wives  and  infant  children  of  T.  B. 
and  Jacob  Hackett  should  be  made  parties 
defendant  to  the  intervening  petition,  and 
brought  before  the  court  thereon,  the  demur- 
rer to  the  said  petition  should  be  sustained 
with  leave  to  amend,  and  if  the  pleading, 
when  so  amended,  states  a  cause  of  action 
against  T.  B.  and  Jacob  Hackett,  then  they 
should  be  permitted  to  plead  and  set  up  a 
homestead  interest  in  said  land,  and  make 
such  other  defense  as  they  desire  or  can. 

For  the  reasons  Indicated,  the  Judgment  is 
reversed  and  the  cause  remanded  for  furthet 
proceedings  consistent  with  this  opinion. 


TAYLOR  et  al.  v.  CUNBIFF  et  aL 

(Court  t)f  Appeals  of  Kentuck;.    April  28, 
1909.) 

1.  Schools  awd  Sohooi,  Distbiots  (J  42*)— 

BSTABLISHMEirX  —  ObDKB  —  LOCATION      OF 

School. 

The  order  of  the  count;  court  under  St. 
1900,  i  4464  (Russeirg  St.  1  5736),  providing 
that  an  order  shall  fix  the  boundary  of  a  oro- 
posed  graded  school  district  and  direct  the  hold- 
ing of  an  election,  provided  that  no  point  of  the 
boundary  shall  be  more  than  2^  miles  from  the 
site  of  the  proposed  scboolhouse,  and  that  the  lo- 
cation and  site  of  the  sdioolhouse  are  set  ont  with 
exactness,  sufiSciently  locates  the  schoolhouse  to 
validate  the  election,  where,  after  specifically 
setting  out  the  boundary.  It  provides  that  the 
site  shall  be  south  of  a  certain  line  and  as  near 
as  practicable  to  the  center  of  the  district,  so 
that  the  boundary  line  shall  be  at  no  point  more 
than  2^  miles  from  the  scboolhouse. 

[Eid.  Note.— For  otber  cases,  see  Schools  and 
School  Districts,  Dec.  Dig.  <  42.*] 

2.  Schools  and  School  Districts  (5  42*)  — 
OBE  ATION— Elxctio  n— Obdebs  . 

Where  the  county  court  ordered  an  election 
to  be  held  at  Bl.  on  a  certain  date  on  the  ques- 
tion of  creation  of  a  graded  school  district,  its 
subsequent  order  referring  to  the  first  order,  and 
reciting  that  it  appears  by  a  report  on  file  that 
said  election  "was  duly  held  at  the  time  and 
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place  set  forth  In  said  order,"  nifficiently  shows 
the  election  was  held  at  E. 

[EM.  Note. — For  other  cases,  see  Schools  and 
School  Districts,  Dec.  Dig.  I  42.*] 

3.  Appeal  and  Bbbob  ($  909*)— Pbesumptioit 
— Pebfokmance  of  Duty  by  Offices. 

There  being  in  the  record  a  statement,  cei^ 
tified  to  by  the  sheriff  who  was  ordered  to  open 
a  poll  on  the  question  of  creation  of  a  school 
district,  setting  out  that  in  accordance  with  the 
order  "notice  is  hereby  given  that  an  election 
will  be  held,"  etc.,  it  will  be  presumed,  in  the 
absence  of  any  showing  to  the  contrary,  that 
the  officer  performed  his  duty  by  publishing  the 
notice  as  required  by  law. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
EJrror,  Dec.  Dig.  i  909.*] 

Appeal  from  Circuit  Court,  Pulaski  County. 

"Not  to  be  offlclally  reported." 

Action  by  J.  M.  Taylor  and  others  against 
H.  v.  Cundlff  and  others.  From  an  adTerse 
Judgment,  plaintiffs  appeal.    Affirmed. 

Jas.  Denton,  for  appellants.  Virgil  P. 
Smith,  for  appellees. 

CARROLL,  J.  The  appellants  attack  the 
validity  of  a  tax  levied  to  establish  and 
maintain  a  graded  school  In  Pnlaski  county 
upon  the  grounds:  (1)  That  the  order  of 
the  county  court  creating  the  school  dis- 
trict and  authorizing  the  levy  of  the  tax,  if 
a  majority  of  the  voters  favored  the  estab- 
lishment of  the  school,  is  void  because  the 
order  falls  to  describe  or  designate  the  site 
of  the  scboolhouse  In  the  district;  (2)  that 
the  election  returns  of  the  poll  opened  for 
the  purpose  of  ascertaining  the  will  of  the 
voters  was  not  certified  according  to  law; 
(3)  that  the  school  was  not  organized  In  ac- 
cordance with  the  order  of  court.  Their  pe- 
tition was  dismissed,  and  they  appeal. 

Section  4464,  Ky.  St  (Russell's  St.  (  5736), 
provides  In  part  that  the  county  Judge,  after 
he  receives  a  petition,  shall  enter  'an  order 
"fixing  the  twundary  of  any  proposed  graded 
common  school  district,  as  agreed  on  by  the 
county  Judge  and  the  petitioners,  and  direct- 
ing the  sheriff  or  other  officer,  whose  duty  It 
may  be  to  hold  the  election,  to  open  a  poll  in 
said  proposed  graded  common  school  district, 
at  the  next  regular  state,  town  or  city  elec- 
tion to  be  held  therein,  or  on  any  other  day 
fixed  by  said  Judge  in  said  order,  •  •  * 
provided  »  •  •  that  no  point  on  the 
boundary  of  any  proposed  graded  common 
school  district  be  more  than  two  and  one- 
half  miles  from  the  site  of  its  proposed 
scboolhouse,  and  that  the  location  and  site 
of  said  scboolhouse  in  said  district  are  set 
out  with  exactness  in  said  petition  to  the 
county  Judge." 

The  order  of  the  county  court  calling  an 
election  describes  the  proposed  district  as 
follows:  "Beginning  at  J.  S.  Higglns  (Andy 
Olbson  place) ;  thence  with  the  line  of  dis- 
trict No.  2  (Somerset)  to  R.  Gibson's  place, 
not  including  it;  thence  to  John  Hanes,  In- 
cluding him ;   thence  to  L.  A.  Cover's  farm. 


including  it;  thence  to  Perk  Hamilton's 
farm,  not  including  It ;  thence  down  Pitman 
creek  to  the  railroad  bridge;  thence  with 
the  railroad,  not  including  it,  to  E.  F.  Park- 
er's, including  him;  thence  to  John  D.  Cov- 
er's farm,  including  It;  thence  to  James 
Cowan's  farm,  Including  it;  thence  to  S.  I. 
Covers,  including  him;  thence  to  Joe  Bar- 
netts.  Including  him;  thence  to  where  the 
line  of  district  No.  1  crosses  the  Monticello 
road ;  thence  with  said  line  of  district  No.  1 
to  the  beginning.  The  site  of  the  scboolhouse 
shall  be  located  south  of  the  original  line  of 
the  city  of  Ferguson  and  as  near  as  practica- 
ble to  the  center  of  the  district,  so  that  the 
boundary  line  of  said  district  shall  not  at 
any  point  be  more  than  two  and  one-half 
miles  from  the  scboolhouse." 

It  is  not  insisted  that  the  boundary  is  in- 
sufficient, but  the  contention  is  that  the  site 
of  the  scboolhouse  is  not  accurately  defined. 
It  is  neither  practicable  nor  necessary  that 
the  site  of  a  scboolhouse  is  a  graded  school 
district  should  be  exactly  in  the  center  of 
the  district  The  direction  in  the  statute  is 
that  "no  point  on  the  tioundary  of  any  pro- 
posed graded  common  school  district  shall 
be  more  than  two  and  one-half  miles  from 
the  site  of  its  proposed  scboolhouse,  and 
that  the  location  and  site  of  said  scboolhouse 
in  said  district  are  set  out  with  exactness." 
A  substantial  compliance  with  this  statute 
in  reference  to  the  designation  of  the  site  of 
the  schoolhouse  Is  all  that  is  required,  and, 
while  the  location  of  the  school  building  is 
not  as  accurately  defined  as  it  might  be,  this 
fact  will  not  Invalidate  an  election  In  other 
respects  conforming  to  the  law.  The  elec- 
tion returns  were  not  properly  certified  at 
the  time  they  should  have  been ;  but  counsel 
candidly  admits  that  the  result  of  the  elec- 
tion was  properly  certified  afterwards,  and 
that  the' subsequent  action  of  the  commission- 
ers, as  held  in  MuUins  v.  McKeel,  109  Ky. 
539,  59  S.  W.  849,  remedied  the  defect  In 
the  first  returns  and  certification. 

The  next  objection  urged  against  the  va- 
lidity of  the  tax  is  that  the  orders  of  court 
do  not  show  with  sufficient  certainty  that  an 
election  was  held.  The  order  of  court  en- 
tered on  February  18, 1907,  directs  the  sheriff 
of  Pulaski  county  "to  open  a  poll  and  cause 
an  election  to  be  held  at  Elihu  on  the  6tb 
day  of  April,  1907,  the  same  being  40  days 
and  more  after  and  from  the  entry  of  this 
order,  for  the  purpose  of  taking  the  sense  of 
the  legal  white  voters  residing  within  said 
boundary."  The  next  order  recites,  in  part, 
that:  "By  an  order  made  by  this  court  at 
the  regular  February  term,  1907,  of  said 
court  an  election  was  ordered  to  be  held 
within  the  boundary  proposed  for  said  dis- 
trict. It  now  appears  from  a  report  on  file 
that  said  election  was  duly  and  legally  held 
at  the  time  and  place  set  forth  in  said  or- 
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der."  It  Is  true  the  order  reciting  that  an 
election  was  held  does  not  certify  that  It 
was  held  at  "EUhu,"  as  required  In  the  order 
directing  an  election,  but  the  recitation  that 
It  was  held  at  the  time  and  place  mentioned 
In  the  order  leaves  no  room  to  doubt  that  It 
was  held  at  sniho,  so  that  we  find  little 
merit  In  this  objection. 

It  is  further  Insisted  that  there  Is  no  state- 
ment In  the  record  that  notices  of  election 
were  published  in  the  manner  required  by  the 
statute.  We  find,  however,  In  the  record  a 
statement  certified  to  by  the  sheriff  of  Pu- 
laski county,  to  whom  the  order  to  open  a 
poll  was  directed,  setting  out  that  In  ac- 
cordance with  the  order  "notice  is  hereby 
glren  that  an  election  will  be  held  at  Ellhu, 
Ky.,  and  a  poll  ox)ened  in  said  voting  place 
on  the  6th  day  of  April,  1907,  for  the  pur^ 
pose  of  getting  the  sense  of  the  legal  voters 
of  said  district"  In  the  absence  of  any 
showing  to-  the  contrary,  we  will  presume 
that  the  officer  did  his  duty  and  published 
the  notices  as  required  by  law. 

It  la  suggested  that  the  graded  school  dis- 
trict was  not  properly  organized,  but  this  In- 
timation Is  not  borne  out  by  the  record. 

Perceiving  no  objection  to  the  validity  of 
the  tax,  the  Judgment  of  the  lower  court  la 
affirmed. 


DR.  C  BOUVIER  SPECIALTY  CO.  v. 
JAMES,  Auditor,  et  al. 

(Court  of  Appeals  of  Kentucky.    April  29, 
1909.) 

1.  IirroxiCATiiTO  Liquoas  ({  49*)— Licenses— 

"COKPOONDINQ    OB   ADUXTEBATING." 

The  mannfactnre  of  bucbn  frin  by  pourinx 
pure  gin  on  a  bed  or  mat  of  bncha  leayes  and 
allowmg  it  to  percolate  through ;  then  adding 
distilled  water  and  synip,  the  gin  comprising 
some  50  per  cent,  or  more  of  the  compound, 
which  is  46  per  cent.  Bicohol  and  designed  for 
vae  as  a  beverage,  constitutes  a  "compounding  or 
adalteratinr"  within  St.  1909,  8  4114A  et  seq. 
(Rossell's  SL  I  6157),  imposing  a  license  tax  of 
114  cents  a  wine  gallon  on  the  business  of  com- 

Sonnding,   rectifying,  adulterating  or  blending 
istilled  spirits. 

[Eld.  Note.— For  other  cases,  see  Intoxicating 
Liqnors,  Cent  Dig.  I  50 ;  Dec.  Dig.  I  49.*] 

2.  iKTOXIOATHtO   LlOpOKS   ({'  49*)— DlSTIUJCD 

Spibits— "Single-Stakp  Spibitb." 

Single-stamp  spirits  within  St  1909,  f 
4114A  et  seq.  (Kussell's  St.  g  6157),  imposing  a 
tax  OB  the  business  of  compounding,  rectifying, 
adulterating,  or  blending  distilled  spirits  known 
and  designated  as  single  stamped  spirits,  is  not 
confined  to  whisky,  bnt  includes  any  distilled 
alcoholic  spirits  used  as  a  beverage  whether 
single  or  double  stamped. 

[Eid.  Note.— For  other  cases,  see  Intoxicating 
Liquors,  Dec  Dig.  i  40.*] 

Appeal  from  Circuit  Court,  Franklin 
County. 

"To  be  officially  reported." 

Action  by  Dr.  O.  Bouvler  Specialty  Com- 
pany against  Frank  P.  James,  as  Auditor, 


and  others.     Judgment  for  defendants,  and 
plaintiff  appeals.    Affirmed. 

Alfred  Selllgman,  for  appellant.  Jas. 
Breathitt,  Atty.  Oen.,  and  Jno.  F.  Lockett 
Asst  Atty.  Oen.,  for  appellees. 

O'REAR,  J.  By  an  act  of  the  General 
Assembly,  extraordinary  session  of  1906,  the 
business  of  compounding,  rectifying,  adul- 
terating, or  blending  distilled  spirits,  "known 
and  designated  as  single-stamp  spirits,"  Is 
required  to  pay  a  license  tax  of  I14  cents  a 
wine  gallon,  on  such  compounded,  blended, 
or  rectified  article.  Section  4114A  et  seq., 
Ely.  St  1909  (Russell's  St  (  6157).  Appel- 
lant is  a  domestic  corporation  engaged  in 
the  production  of  what  It  has  named  "bucbu 
gin."  It  was  required  to  report  and  pay 
license  tax  on  its  buslnesa  It  now  sues  the 
Auditor  of  Public  Accounts  to  recover  the 
sums  so  paid,  alleging  that  the  payments 
were  coerced  from  it  and  were  made  under 
a  mistake  of  law  and  fact  as  to  its  liability 
therefor.  It  asserts  that  Its  product  Is  not 
blended  or  rectified  spirits,  but  is  a  me- 
dicinal preparation  solely,  and  that,  while  it 
contains  some  46  per  cent  of  alcohol,  it  has 
certain  of  the  constituent  elements  of  bncha, 
which,  with  the  syrup  and  water  that  Is  add- 
ed, make  It  potable,  and  impart  to  It  certain 
medicinal  properties.  Just  what  per  cent 
of  the  properties  of  bnchn  is  incorporated  In 
the  product  is  not  stated  in  the  petition.  It 
Is  manufactured  by  pouring  pure  gin  upon  a 
bed  or  mat  of  buchu  leaves  and  allowing  It 
to  percolate  through;  then  add  distilled  wa- 
ter and  syrup,  the  gin  comprising  some  60 
per  cent  or  more  of  the  compound.  "Gin" 
Is  distilled  alcoholic  spirits,  made  ^rom  rye 
and  barley,  flavored  with  Juniper  tjierrles  or 
turpentine.  It  Is  notoriously  strong  alcoholic 
spirits.  When  diluted  and  sweetened,  with 
the  slight  flavor  of  buchu  leaves  added,  It 
would  be,  and  doubtless  Is,  an  attractive 
drink  as  a  leverage,  and  is  so  advertised  by 
appellant  The  quantity  of  the  medicinal 
properties  of  buchu  leaves  is  negligible,  or 
may  be,,  as  this  product  Is  made ;  but  al- 
though It  may  have  some  medicinal  quality, 
its  main  constituent  Is  gin,  and  the  principal 
use  designed  for  It  la  as  a  beverage.  The 
process  of  making  it  la  a  "compounding"  or 
"adulterating,"  aa  those  words  are  used  In 
the  statute. 

While  the  statute  speaks  of  "single-stamp 
spirits,"  it  was  not  In^nded  to  confine  it 
to  whlsliy,  as  appellant  contends;  but  any 
distilled  spirits,  alcoholic  and  used  as  a 
beverage,  whether  single  stamped  or  double 
stamped,  are  included  within  the  Intent  of 
the  act  Brown-Foreman  Co.  v.  Common- 
wealth, 125  Ely.  402,  101  S.  W.  321.  The  act 
is  primarily  a  revenue  act  is  so  denominated 
by  the  Legislature,  and  classed  as  such  by  It 
and  the  compiler  of  the  statutes.    Incidental- 
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ly  It  was  designed  to  protect  the  distillers  of 
straight  whiskies,  and  to  protect  the  public 
from  spnriouB  and  adulterated  articles.  The 
business  of  making  a  merchantable  potation 
to  be  sold  as  a  beverage,  by  blending  distilled 
alcoholic  spirits  of  the  proof  which  Is  re- 
quired to  pay  a  revenue  tax  to  the  United 
States  government,  with  any  other  liquid, 
or  by  adulterating  such  distilled  spirits  by 
diluting  It  so  it  will  have  a  lower  spirit 
proof,  is  taxed  by  the  statute.  Nor  does  it 
make  any  difference  what  name  may  be  giv- 
en the  product,  or  what  uses,  whether  good 
or  innocent.  It  may  be  suited  to.  That  occu- 
pation or  business  is  taxed,  and  the  license 
prescribed  by  the  statute  is  necessary,  or  it 
Is  unlawful  to  conduct  it 

Such  was  the  effect  of  the  Judgment  of  the 
circuit  court,  and  It  is  affirmed. 


NICHOLS  V.  PENNINGTON. 

(Court  of  Appeals  of  Kentucky.    April  29, 
1909.) 

1.  ELEonoirs  (i  296*)— Cortebtb— Scope  or 

INQUUIT. 

In  a  school  district  trustee  election  con- 
test, under  St  1909,  t  ISOSa  (Russell's  St  g 
4046),  providing  that  the  courts  shall  try  con- 
tested election  cases  in  lieu  of  boards  of  con- 
test, etc.,  the  court  had  no  jurisdiction  to  pass 
on  the  alleged  want  of  eligibility  of  the  contes- 
tee  because  of  nonresidence. 

[EM.  Note. — For  other  cases,  see  Elections, 
Cent.  Dig.  SI  803,  805;   Dec.  Dig.  i  298.*] 

2.  Blectionb    (f   298*)— Contest— Couwrma 
Votes  Zmfbopeklt  Excluded. 

Where  in  an  election  contest  it  appeared 
that  two  persons  whose  votes  were  refaseo  were 
legal  voters,  the  court  could  not  consider  their 
votes  as  cast  but  could  only  declare  that  there 
was  no  election,  where  their  votes,  if  cast  would 
have  changed  toe  result 

[Ed.  Note.— For  other  cases,  see  Elections, 
Cent.  Dig.  gg  303,  306;   Dec  Dig.  f  298.*] 

8.  Elections  (|  298*)— Contest— Revkw  or 
Findings  of  Election  OrricEss. 

Where  election  officers  had  reasonable 
ground  to  find  that  persong  who  offered  to  vote 
were  not  entitled  to  do  so,  such  findings  will 
not  be  disturbed  by  the  courts  in  a  contest 

[Ed.  Note.— For  other  cases,  see  Elections, 
Cent  Dig.  88  803,  805;    Dec.  Dig.  |  298.*] 

Appeal  from  Circuit  Court,  Greenup  County. 
"Not  to  be  officially  reported." 
Petition  by  William  Pennington  against 
J.  B.  Nichols  to  contest  the  latter's  election 
as  school  district  trustee.  Judgment  for 
plaintiff,  and  defendant  appeals.  Reversed 
and  remanded. 

A.  S.  Cooper,  for  appellant  B.  E.  Fuller- 
ton,  for  appellee. 

NUNN,  J.  There  was  an  election  held  in  a 
■chool  district  in  Greenup  county  on  the  first 
Saturday  in  August  1908,  under  the  provi- 
sions of  an  act  which  took  effect  March  24, 
1906  (Laws  1908,  p.  183.  c.  56),  for  the  pur- 
pose of  electing  a  trustee  for  that  district 
There  were  two  candidates  legally  presented 


to  b«  voted  for,  to  wit,  the  parties  to  this 
action.  When  the  polls  were  closed  it  was 
ascertained  by  the  election  officers  ttiat  ap- 
pellee had  received  80  and  appellant  81  votes. 
The  officers  of  the  election  certified  to  the 
election  of  Nicbols.  The  county  school  super- 
intendent for  that  county  recognized  Nichols' 
election  and  Inducted  him  into  office.  With- 
in the  time  fixed  by  the  statute,  and  on  the 
5th  day  of  August,  1908,  appellee  filed  a  pe- 
tition in  the  circuit  court  of  Greenup  coun- 
ty for  the  purpose  of  contesting  the  election 
of  Nichols.  The  grounds  alleged  for  the  con- 
test were  that  Nichols  was  ineligible  to  the 
office  because  he  did  not  reside,  at  the  time 
of  his  election  and  qualification,  in  that  dis- 
trict; but  his  place  of  residence  was  In  an 
adjoining  district  He  named  one  person 
who  voted  for  Nichols  who,  he  alleged,  had 
been  convicted  of  a  felony  and  who  had  not 
been  pardoned,  and  by  reason  thereof  was 
not  entitled  to  vote.  He  also  gave  the  names 
of  two  other  persons  whom  he  alleged  were 
legal  voters  in  that  district  and  who  ap- 
peared at  the  polls  end  offered  to  vote  and 
were  refused  the  privilege,  and  that  they 
would  have  voted  for  him,  if  they  had  been 
permitted  to  vote.  Appellant  filed  his  an- 
swer within  the  time  fixed  by  the  statute, 
namely,  subsection  12  of  section  1598a  Ky. 
St  (Russell's  St  i  4046),  by  which  he  con- 
troverted the  allegations  of  the  petition. 
Appellee  took  his  proof  within  the  time  pre- 
scribed by  the  statute.  Appellant  did  not 
take  any  testimony,  and  the  case  was  submit- 
ted for  trial.  The  court  sustained  appellee's 
contest  and  awarded  him  the  office. 

The  testimony  tended  to  show  that  Nichols' 
dwelling  house  was  not  within  the  district 
in  which  the  election  was  held,  and  it  must 
have  been  upon  this  evidence  that  the  lower 
court  sustained  appellee.  The  court.  In  a 
contest  case  like  this,  has  no  i)ower  to  con- 
sider and  pass  upon  such  a  question.  In 
the  case  of  Wilson  v.  Tye,  122  Ky.  508,  92 
S.  W.  295,  this  court  decided  that  this  sec- 
tion of  the  statute  (section  1596a)  was  es- 
pecially enacted  to  give  the  courts  a  right 
to  try  contested  election  cases,  in  lieu  of 
boards  of  contest  and  it  defines  the  power 
of  the  court,  and  the  rules  of  procedure,  and 
the  court  is  compelled  to  conform  to  them  in 
such  trials.  It  fixes  the  time  for  the  filing 
of  the  petition,  answer,  reply,  and  within 
what  time  each  of  the  parties  must  take 
their  proof.  It  requires  both  the  circuit 
court  and  the  Court  of  Appeals  to  hear  and 
determine  the  case  as  speedily  as  possible, 
giving  such  cases  preference  over  all  others, 
and  then  defines  how  the  court  shall  try 
them  by  ascertaining  from  the  record  who 
was  elected;  but  if  it  appears  that  there 
has  been  such  fraud,  intimidation,  bribery,  or 
violence  in  conducting  the  election  that  nei- 
ther the  contestant  nor  contestee  can  be  ad- 
judged to  have  been  fairly  elected,  the  court. 
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In  Bnch  arent,  should  adjudge  tbat  there 
has  been  no  election.  The  court  In  that  caae 
■aid:  "In  onr  opinion,  when  the  General 
AasemUy  enacted  thli  statute,  In  lieu  of  the 
former  statute,  with  reference  to  the  trial 
of  contested  elections,  It  was  Intended  to 
relegate  the  question  of  eligibility  or  legal 
qaallflcatlons  for  the  office  to  a  different  or 
other  mode  of  procedure." 

That  case  Is  conclusive  of  this  question. 
There  was  no  testimony,  or  at  least  no  com- 
petent testimony.  Introduced  showing  that 
any  person  voted  for  appellant  at  that  elec- 
tion who  had  been  convicted  of  a  felony. 
There  was  testimony  showing  that  two  per- 
sons offered  to  vote  'at  that  election  and  were 
not  jftermltted  to  do  so,  for  the  reason,  as  the 
officers  of  the  election  conceived,  they  were 
not  legal  voters  In  that  district  These  two 
persons  testified  that  they  would  have  voted, 
had  they  been  permitted  to  do  so,  for  appel- 
lee; but  the  fact  is  they  did  not  vote,  and 
the  election  officers  did  not  have,  nor  has 
this  court,  the  right  to  consider  those  two 
votes  as  cast  The  result  of  the  election  can 
be  determined  only  1^  the  number  of  votes 
actually  polled,  and  of  these  appellant  had 
the  majority.  If  the  two  persons  who  offered 
to  vote  and  were  refused  were  legal  voters, 
the  only  power  this  court  would  have  would 
be  to  declare  that  there  was  no  election. 
This  court  could  not  declare  appellee  elected. 
However,  the  testimony  as  to  the  qualifica- 
tion of  the  two  persons  named  left  the  mind 
to  doubt  as  to  whether  or  not  they  were 
legal  voters  In  that  precinct  at  that  election, 
and  the  officers  of  the  election  had  reasonable 
grounds  to  conclude  that  they  were  not  and 
we  wQl  not  disturb  their  finding.  Nor  would 
we  interfere  with  their  conclusion  had  they, 
under  the  evidence,  decided  otherwise. 

For  these  reasons  the  Judgment  of  the  low- 
er court  is  reversed  and  remanded  for  fur- 
ther proceedings  consistent  herewith. 


JOHNSON'S  ADM'R  v.  LOUISVILLE  ft  N. 
R.  00. 

(Court    of   Appeals   of   Kentnckr.     April    29, 
1909.) 

1.  BAXtaoADfl  (H  356,  378*)  —  Injubim  to 
PmsbK  OK  Tback— TsEsrASSKBS. 

Where  a  HUlroad  maintained  two  tracks 
leading  to  a  small  station,  and  the  right  of 
way  was  fenoed  on  both  sides  to  a  cattle  guard 
near  the  station,  and  many  persons  walked  on 
the  right  ef  way  going  to  and  from  the  station, 
keM,  that  a  person  on  the  right  of  way  was 
a  tiesi>aaser  to  whom  the  railroad  only  owed 
the  dnty  of  saving  tilm  from  injury  by  ordi- 
nary care  after  discovering  his  peril. 

[Bd.  Note.— For  other  eases,  see  Railroads,  Cent 
Dig.  ii  1228-1234,  1276 ;  Dec  Dig.  H  396, 37&*] 

2.  lUlUIOAOS  (i  401*)— IRJUBIKS  TO  TBKS- 
PASSEB8  ON  IniAOK  — BVIDXRCS  — INBTBUO- 
nOMB. 

Where,  in  an  action  for  the  death  of  a 
trcipaaaer  strode  by  a  train,  the  evidence  show- 
ed that  on  decedent  turning  on  the  track  the 


brakes  were  applied,  the  whistle  sounded,  and 
that  the  bell  continued  to  ring  until  the  time  de- 
cedent was  struck,  an  instmction  that  if  the 
trainmen,  after  discovering  decedent's  peril,  used 
all  reasonable  means  at  their  command  to  avoid 
injuring  hhn,  there  could  be  no  recovery,  but 
that  if  they  failed  to  use  ordinary  care  to  ap- 
prise decedent  of  the  approach  of  ue  train,  and 
as  a  result  thereof  he  was  killed,  a  recoveiy  was 
authorized,  properly  submitted  the  Issues. 

[Ed.  Note. — For  other  cases,  see  Railroads, 
Cent  Dig.  fi  1382-1890;  Dec.  Dig.  i  401.*] 

8.  Railboadb  (I  876*)  —  Injubixs  to  Tbis- 

PA88EBS— OaBE    RBQUIBED. 

In  determining  whether  trainmen  used  or- 
dinaiT  care  to  prevent  injury  to  a  trespasser 
on  the  trade  after  discovering  his  peril,  the 
Jniy  should  consider  the  time  in  which  they 
had  to  act  and  all  the  circumstances  of  the 
situation. 

[Ed.  Note.— For  other  cases,  see  Ralltoads, 
Cent  Dig.  |  1278;    Dec.  Dig.  f  376w*] 

Appeal  from  Circuit  Court  Marlon  County. 

"Not  to  be  officially  reported." 

Action  by  Alfred  Johnson's  administrator 
against  the  Louisville  &  Nashville  Railroad 
Company.  From  a  Judgment  for  defendant, 
plaintiff  appeals.    Affirmed. 

C.  S.  Hill  and  Russell  &  Hill,  for  aroel- 
lant  W.  C.  McChord,  W.  W.  Spalding,  and 
Benjamin  D.  Warfleld,  for  appellea 

NUNN,  J.  Alfred  Johnson  was  klUed  by 
one  of  appellee's  engines,  which  was  attached 
to  some  passenger  coaches,  on  its  line  of  road 
In  Marlon  county,  Ky.,  something  near  800 
yards  south  of  a  small  station  called  "Riley." 
There  were  two  tracks  at  this  point  One 
was  the  main  and  the  other  a  side  track. 
These  two  trades  were  six  or  eight  feet  apart. 
The  space  between  them  was  filled  with  cin- 
ders which  had  been  made  level  and  smooth. 
Johnson  and  the  train  were  moving  north 
towards  the  station  when  be  was  killed.  On 
either  side  of  the  two  tracks  appellee  had 
■  fence  which  extended  north  to  a  cattle 
guard  that  crossed  both  tracks  near  the  sta- 
tion, but  it  does  not  appear  how  far  they 
extended  south.  Immediately  on  the  outside 
of  the  fence  on  the  east  side  was  a  public 
road  running  parallel  with  the  tracks.  John- 
son resided  a  few  miles  south  of  Riley  sta- 
tion. 

The  testimony  tended  to  show:  That  John- 
son left  his  home  for  the  purpose  of  looking 
for  a  hog  that  had  strayed;  tliat  he  moved 
towards  the  station  along  the  public  road 
until  he  reached  a  point  where  the  two  tracks 
came  together ;  that  at  this  point  be  entered 
upon  the  track  and  continued  his  course  to- 
wards the  station.  It  was  shown  by  the  tes- 
timony, without  contradiction,  that  many  i)er- 
sons  walked  upon  or  between  these  tracks 
dally  going  to  and  coming  from  the  station. 
No  witness  saw  Johnson  upon  the  track  be- 
fore he  was  killed,  except  the  engineer  and 
fireman.  They  testifled:  That  they  saw  lilm 
walking  along  between  the  tracks,  but  nearer 
the   side   track  than  the  main  line,  when 
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they  were  700  or  800  yards  from  blm ;  that. 
If  he  had  continued  his  course  along  near  the 
side  trade,  he  would  have  been  In  no  danger 
of  being  hart;  that.  Instead  of  doing  this, 
when  they  reached  a  point  60  or  70  feet 
from  him,  be  turned  at  an  angle  of  about  45 
degrees  and  walked  upon  the  main  track  In 
front  of  the  engine;  that  Immediately  the 
air  brakes  were  applied  to  their  full  capacity, 
and  the  alarm  whistle  was  sounded  three  or 
four  times,  but.  In  spite  of  all  they  could  do, 
they  could  not  save  Johnson.  The  testimony 
was  very  conflicting  as  to  whether  or  not 
the  whistle  was  sounded  for  the  station; 
several  witnesses  testifying  on  either  side. 
The  engineer  and  fireman  testified,  and  were 
not  contradicted,  that  the  bell  on  the  engine 
was  started  to  ringing  at  a  point  several 
hundred  yards  south  of  Johnson,  and  that 
It  continued  to  ring  to  the  time  Johnson  was 
struck. 

The  facts  of  this  case  are  not  as  strong 
for  appellant  here  as  were  the  facts  in  the 
case  of  L.  &  N.  R.  R.  Co.  v.  Redmon's  Adm'x, 
122  Ky.  385,  91  S.  W.  722,  for  the  appellee 
therein,  and  the  court  In  that  case  decided 
that  the  railroad  company  was  not  responsi- 
ble for  the  death  of  Redmon.  Under  the  au- 
thority of  that  case  and  the  cases  of  Parker- 
son,  Adm'x,  V.  L.  &  N.  R.  R.  Co.  (Ky.)  80 
S.  W.  468,  and  Chesapeake  &  Ohio  R.  R.  Co. 
V.  NIpp's  Adm'x.  125  Ky.  49,  100  S.  W.  246, 
appellee  owed  Johnson  no  duty,  except  to 
save  him  from  injury  after  discovering  his 
peril,  if  they  could  do  so  by  the  use  of  ordi- 
nary care.  The  court  instructed  the  jury 
upon  this  question  as  follows:  "(1)  The  court 
instructs  the  Jury  that  decedent,  at  the  time 
he  was  struck,  was  a  trespasser  on  the  de- 
fendant's right  of  way  and  those  in  charge 
of  the  train  owed  him  no  duty  until  his  peril 
was  actually  discovered  by  them,  and  If  you 
believe  that,  after  his  peril  was  actually  dis- 
covered, the  defendant's  employes  nsed  all 
reasonable  means  at  their  command  to  avoid 
injuring  him,  considering  the  time  at  their 
disposal,  you  should  find  for  the  defendant 
<2)  If  yon  believe  from  the  evidence  In  this 
case  that,  after  the  engineer  in  charge  of 
defendant's  engine  became  aware  of  the  fact 
that  decedent  was  on  or  so  near  the  track  on 
which  said  train  was  running  as  to  render 
his  position  dangerous  or  perilous,  he  failed 
to  use  ordinary  care  to  apprise  decedent  of 
the  approach  of  the  train  and  to  avoid  strik- 
ing him,  and  that  as  a  result  thereof  he  was 
struck  and  killed,  you  should  find  for  the 
plaintiff.  On  the  other  hand,  unless  you  do 
believe  from  the  evidence  that  the  said  en- 
gineer, after  becoming  aware  of  decedent's 
presence  on  or  so  near  said  track  as  to  render 
bis  position  dangerous  or  perilous,  did  fall 
to  use  ordinary  care  to  apprise  him  of  the 
approach  of  the  train  and  to  avoid  striking 
blm,  you  should  find  for  the  defendant ;  and, 
in  determining  the  question  as  to  whether 


said  engineer  did  or  not  use  ordinary  care, 
you  should  consider  the  time  in  which  he 
had  to  act,  and  all  the  circumstances  of  the 
situation."  These  Instructions  correctly  state 
the  law  of  the  case. 

For  these  reasons,  the  Judgment  of  the 
lower  court  la  affirmed. 


CHICAGO  Bt-DG.  4  MFG.  CQ.  v.  PETER- 
SON.    SAME  V.  BEAVEN.     SAME 
V.  MAHON. 
(Court  of  Appeals  of  Kentucky.    ApiU  30,  1909.) 

1.  (^BPOBATIONS    a    78*)— SCBSCBIPTIOn'TO 

Stock— CoNSTEucnoN. 

A  contract  was  entered  into  between  sub- 
scribers to  a  voluntary  association  and  a  'man- 
ufacturing company,  whereby  the  subscribers 
each  agreed  to  subscribe  to  one  share  of  stock, 
and  the  company  agreed  for  a  certain  price,  to 
be  paid  from  the  subscriptions,  to  erect  a  batter 
factory,  the  balance  of  the  subscriptions  to  be 
delivered  to  a  corporation  which  was  to  be 
formed  by  the  sabacribers,  and  provided  that 
tor  any  unpaid  or  deferred  balance  of  subscrip- 
tion all  delinquent  subscribers  should  be  joint- 
ly liable,  that  as  soon  as  the  corporation  was 
formed,  stock  certificates  should  be  issued  to 
each  paid-up  stockholder,  and  that  pursuant  to 
the  laws  of  his  state,  etc.,  each  stockholder 
should  be  liable  for  the  amount  of  stock  set  op- 
posite his  name,  and  no  more.  Nine  subscribers 
to  one  share  each,  of  the  par  value  of  $100,  re- 
fused to  pay  their  subscriptions.  Held,  that 
they  were  jointly  and  severally  liable  for  the 
total  amount  due  from  them ;  the  provision  for 
limitation  of  liability  to  the  amount  of  stock 
subscribed  by  each  having  reference  solely  to 
the  rights  and  liabilities  of  stockholders  in  the 
corporation  which  was  to  be  formed. 

[Ed.  Note.— For  other  cases,  see  CorporationB, 
Dec.  Dig.  i  78.*] 

2.  cobpokations  (§  78*)  —  subscbiptioh  to 
Stock— Construction. 

As  each  subscriber  could  extinguish  his  lia- 
bility by  paying  the  amount  of  his  subscrip- 
tion, there  was  no  liability  on  the  part  of  a  sin- 
gle subscriber  for  the  whole  amount  to  be  paid 
the  building  company;  the  liability  of  the  sub- 
scribers being  several,  unless  they  elected  to 
make  it  joint  by  becoming  delinquent. 

[EM.  Note.— For  other  cases,  see  Corporations, 
Dec.  Dig.  8  78.*] 

i8.  Appeai.  and  Ebbob  (S  61*)— Decisioh  Re- 
viewable— COCTBT  OF  ApPEAI£ — AMODNT  IN 
CONTROVERST. 

The  liability  of  each  of  the  nine  delinquents 
being  for  the  entire  $900,  the  Court  of  Appeals 
had  jurisdiction  of  appeals,  in  actions  brought 
by  them  against  the  building  company  to  have 
their  subscriptions  declared  void. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Dec.  Dig.  S  61.*] 
4.  cjobpobatiom    (i   77*)  —  subscaoption    to 

Stock.  ' 

\Vhere  a  subscription  paper,  signed  by  sub- 
scribers to  stock  in  an  enterprise,  consisted  of 
one  sheet  of  paper  folded  so  as  to  make  four 
pages,  the  first  page  containing  the  specifications 
of  the  building  the  other  party  to  the  contract 
proposed  to  erect;  the  second  page  containing 
the  contract  between  the  subscribers  and  the 
other  party ;  the  third  page  containing  blank 
columns  in  which  to  insert  the  names  of  the 
subscribers,  and  the  numbers  of  shares  of  stock 
subscribed '  for  by  each,  presenting,  at  the  top 
of  the  page  over  one  column,  the  words  "names 
of  stock  subscribers,"  over  the  next  words  "num- 
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ben  of  ahaTea,"  and  over  the  next  "amount  of 
stock  subscription" ;  and  the  fourth  page  con- 
taining a  diagram  of  the  factory  to  be  erected — 
keld,  that  the  paper  embraced  a  single  con- 
tract, the  page  containing  the  aubacriben  being 
their  aeceptaitee  of  the  tenaa  thereof. 

[Ed.  Note.— For  othw  en  tea,  ae«  Corporation, 
Dec  Dig.  I  77.*] 

5.  CoBPORATioiia  (I  83*)  —  Stock  Sttbhcbip- 
noHS— Right  of  Subsobibeb  to  Withdraw. 
Where  nnmeroua  persons  agreed  with  each 
other  and  with  a  building  company  that  they 
would  pay  the  amount  of  stock  subscribed  by 
them  to  establish  a  butter  factory,  and  that 
when  the  plant  was  completed  by  the  building 
company  tney  would  organise  themselves  into  a' 
corporation,  none  of  them  could,  in  the  absence 
of  fraud  or  other  good  cause,  withdraw  before 
the  corporation  was  formed,  and  avoid  payment 
of  his  snbacription. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent  I»g.  H  828-336 ;  Dec.  Dig.  I  {B.*} 

8.  CoBFOBAnona  (|  TO*)  —  SuBSCBipnow  to 
Stock  —  Vaudett  —  Failtibb  to  Read  Bb- 
roBB  SioniHa. 

That  persons  signing  a  written  contract  of 
subscription  to  stock  failed  to  read  or  under- 
stand it  before  signing  would  not  relieve  them 
from  liability  thereon  in  the  absence  of  fraud. 
[Ed.  Note.— For  other  cases,  aee  Corporationa, 
Dec.  Dig.  8  76.*] 

Aiq>eal  from  Circuit  Court,  Marion  Comity. 

"To  be  offlcially  reported." 

Action  by  Jotin  F.  Peterson,  T.  A.  Bearen, 
and  John  R.  Mahon  agtdnat  the  Chicago 
Building  &  Mannfactaring  Company.  Judg- 
ment for  plaintiff  in  each  case,  and  defend- 
ant appeals.    Reversed,  with  directions. 

Jno.  McCbord,  for  appellant  W.  W.  Spald- 
ing, H.  W.  Rives,  and  P.  K.  McElroy,  for 
appellees. 

CARROLL,  J.  These  three  appeals,  in- 
volving the  same  questions  of  law,  will  tw 
disposed  of  together. 

In  Jnly,  1908,  the  ap];)ellant  comtuuiy,  wliidi 
was  engaged  in  erecting  creamery  or  butter 
factories,  sent  one  of  its  agents  to  9t  Marys, 
in  Marion  county,  for  the  purpose  of  Inter- 
esting the  farmers  of  that  community  in  es- 
tablishing a  factory.  The  agent  was  success- 
.fnl  in  securing  66  persons  to  subscribe  for 
one  sltare  of  stocli  each  of  the  par  value  of 
$100.  The  subscription  paper  signed  by  all 
of  the  subscribers  consisted  of  one  sheet  of 
paper,  folded  so  as  to  make  four  pages.  The 
first  page  contained  the  speclilcations  of  the 
building  the  manufacturing  company  propos- 
ed to  erect;  the  second  page  contained  the 
contract  between  the  company  and  the  sub- 
scribers; the  third  page  contained  blanl: 
columns  In  which  to  insert  the  names  of  the 
subscribers  and  the  number  of  shares  of 
stock  subscribed  for  by  each.  At  the  top  of 
this  page  there  is  printed  over  one  column 
the  words  "names  of  stock  subscribers,"  over 
the  next,  the  words  "number  of  shares," 
and  over  the  next  "amount  of  stock  subscrip- 
tion.'* The  fourth  page  contained  a  diagram 
of  the  factory.    The  contract  on  the  second 


page  reads  in  part  as  follows:  "Wltnssseth: 
That  the  first  party  hereto  until  fnll  and 
final  payment  of  this  contract  is  a  rolnntarj 
association  of  persons  in  and  around  the  city 
of  St  Marys,  county  of  Marion,  and  state  of 
Kentndcy,  and  Imown  as  the  St  Marys 
Creamery  Association,  and  who  will  subse* 
quently  organise  themselves  into  a  going  ooiv 
poration,  to  permanently  conduct  the  cream- 
ery business  as  contemplated  herein.  The 
second  party  hereto  is  the  Chicago  Building 
&  Manufacturing  Company,  manufacturers 
and  builders,  doing  a  manufacturing  and 
wholesale  business  solely  from  Chicago,  Il- 
linois.' On  the  6th  day  of  January,  A.  D.' 
1908,  the  said  parties  execute  the  following 
contract  to  wit:  In  consideration  of  the 
entire  purchase  price  of  forty-nine  hundred 
and  fifty  ($4,960)  dollars,  which  first  party 
herein  pledges  Itself  to  pay  in  cash  or  equiv- 
alent note,  as  hereinafter  specified,  second 
party  and  successors  agree  as  follows:  To 
devise,  erect  equip  and  deliver,  on  land  here> 
after  to  be  acquired,  a  batter  factory,  at  or 
near  St  Marys,  Ky.,  to  be  delivered  at  any 
time  within  ninety  days  from  date  of  final 
approval  to  said  contract  unavoidable  ac- 
cidents and  delays  excepted.  [Then  follows 
a  description  of  the  factory  to  be  erected.] 
First  party  and  successors  further  agree  as 
follows:  On  notice  from  second  party  to  ap- 
point a  building  committee,  consisting  of  not 
more  than  five  persons,  with  conclusive  au- 
thority to  represent  first  party  from  date  of 
appointment  till,  final  settlement  and  per* 
manent  organization  of  the  future  corpora- 
tion. Within  three  days  thereafter  said  com- 
mittee, at  expense  of  first  party,  shall  pro- 
cure and  purchase  in  fee  simple  suitable  level 
land  with  good  legal  title  and  to  furnish 
thereon,  in  time  for  the  builder,  suitable  wa- 
ter for  direct  connection  with  pump  for  the 
needs  of  said  factory,  and  properly  assign 
and  describe  said  site  to  second  party,  to  be 
held  in  trust  for  first  party  till  full  discharge 
of  this  contract  agreement  by.  first  party. 
Said  committee  shall  Inspect  work  and  ma- 
terial during  construction  and  shall  specify 
in  writing  to  second  party  any  defects  there- 
in, if  any,  at  occurrence,  to  be  remedied  with-^ 
in  a  reasonable  time.  At  date  of  delivei^' 
said  committee  shall  meet  with  a  represen- 
tative of  second  party  and  together  compare 
the  details  of  said  factory,  and  If  It  is  in 
substantial  accordance  with  the  within  con- 
tract and  specifications,  with  the  machinery 
and  fixtures  set  up  in  a  workmanlike  man- 
ner, second  party's  discharge  of  this  con- 
tract is  complete  and  payment  is  due  there- 
under. •  •  •  For  any  unpaid  or  deferred 
balance  of  subscription,  all  delinquent  sub- 
scribers are  Jointly  liable  and  first  party 
agrees  that  any  failure  In  any  of  Its  cove- 
nants may  be  construed  as  a  Joint  and  total 
breach  of  the  within  contract  •  •  •  All 
remaining  subscriptions  or  note  balance,  aft- 
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er  Bald  aasodatlon'a  entire  Indebtedneea  to 
second  party  has  been  so  paid,  shall  be  duly 
assigned  to  the  said  conxiratlon  for  a  work- 
ing capital.  After  payment  and  delivery  has 
been  made,  as  above,  said  association  shall 
organize  a  co-operative  society  under  state 
law,  fixing  aggregate  amount  of  stock  at  not 
less  than  the  amount  subscribed  hereto,  rep- 
resented by  stock  certificates  for  $100  each. 
Said  certificates  will  then  be  Issued  to  each 
paid-up  stockholder.  In  proportion  to  bis 
interest.  It  being  especially  agreed  that  there 
can  be  no  default,  withdrawal  or  transfer  of 
subscription  or  stock  nntil  lawfully  eqtered 
on  the  books  of  said  future  corporation  by 
Its  regularly  elected  officers.  Pursuant  to  the 
laws  of  his  state  and  these  conditions,  It  Is 
agreed  that  each  stockholder  shall  be  Jlable 
for  the  amount  of  stodc  set  opposite  his  or 
her  name  and  no  more." 

On  September  1,  1908,  the  manufacturing 
company  executed  the  following  additional 
obligation:  "The  Chicago  Building  &  Manu- 
facturing Company,  of  Chicago,  Illinois,  here- 
by agrees  that  it  will  carry  out  in  full  the 
conditions  of  its  contract  made  July  6,  1908, 
with  the  subscribers  to  the  St.  Marys  Cream- 
ery Association  and  guarantees  that  it  will 
collect  by  suit  or  otherwise  the  subscription 
contract  amounting  to  |6,600.00,  and  will 
turn  over  to  said  association  through  its  duly 
authorized  agent  the  surplus  of  $550.00  as  a 
running  fund,  as  soon  as  collection  Is  made 
by  said  company  or  as  soon  as  said  manu- 
facturing company  has  had.  reasonable  time 
to  coerce  payment  of  said  subscription  list 
Said  manufacturing  company  guarantees  the 
collection  of  said  subscription  list  for  the 
purpose  of  satisfying  the  cost  of  the  cream- 
ery and  said  working  fund." 

It  appears  that  46  of  the  snbscribers  paid 
tbeir  subscriptions  in  full,  and  on  the  2lBt 
day  of  September,  1908,  a  committee  of  5, 
appointed  by  the  snbscribers  to  examine  the 
factory  that  had  Just  been  completed  by  the 
company,  certified  In  writing  that  it  was  fin- 
ished according  to  the  specifications  and  con- 
tract, and  accepted  the  same.  But,  previous 
to  this  time,  and  on  August  27,  19013,  the  ap- 
pellees instituted  separate  actions  against 
the  appellant  company,  in  which  they  asked 
to  have  their  several  subscriptions  declared 
void,  and  that  the  company  be  required  to 
erase  and  cancel  their  respective  names  from 
the  subscription  list,  and  be  perpetually  en- 
Joined  from  asserting  any  claim  against  ei- 
ther of  them  on  accomit  of  said  subscription. 
They  sought  this  relief  upon  the  ground  that 
the  agent  who  secured  the  subscriptions  prac- 
ticed a  fraud  upon  the  subscribers  by  repre- 
senting, as  an  inducement  to  obtain  their 
subscriptions,  that  the  company  was  going  to 
erect  a  creamery  at  St.  Marys,  and  organize 
the  company  to  operate  it,  and  that  the 
stock  would  be  $100  per  share,  and  the  cost 
of  the  plant  $4,950,  and  that  the  company 
would  guarantee  dividends  of  6  per  cent  on 
the  stock,  and,  further,  that  the  president  of 


the  Marlon  National  Bank  had  agreed  to  take 
two  shares  of  stodc,  and  to  furnish  to  the 
creamery  the  milk  of  20  cows.  They  averred 
that  in  subscribing  they  did  not  know  they 
were  signing  any  contract  as  individuals,  but 
supposed  they  were  obligating  themselves  to 
take  stock  to  the  amount  of  their  subscrip- 
tion In  the  company  that  would  be  organiz- 
ed. When  the  case  came  on  for  trial,  the 
company  filed  an  answer  and  counterclaim. 
In  which,  after  traversing  the  averments  of 
the  petition,  and  setting  up  the  facts  herein- 
before stated  in  reference  to  the  completion 
of  the  creamery,  and  its  acceptance  by  the 
subscribers,  it  asked  Judgment  against  each 
of  the  appellees  for  the  amount  of  their  re- 
spective subscriptions.  A  general  demurrer 
to  this  pleading  was  sustained,  and  thereup- 
on an  amended  answer,  counterclaim,  and 
cross-petition  was  filed.  In  this  pleading  it 
was  averred  that  all  of  the  snbscribers  had 
paid  their  subscriptions,  except  9,  and  that 
each  of  these  9  had  filed  suits  similar  to  the 
ones  brought  by  these  8 ;  that  of  the  $4,900 
received  from  the  paying  subscribers,  It  bad 
retained  $4,050,  and  bad  paid  $655  to  the 
creamery  company,  leaving  $900  dne  to  it  as 
a  balance  on  the  conatmctton  price  of  the 
factory.  It  further  averred  that  the  paying 
subscribers  had  in  October,  1908,  organized 
a  corporation  under  the  laws  of  the  state  for 
the  purpose  of  operating  the  creamery.  It 
set  up  the  stipulation  in  the  contract  provid- 
ing that  "For  any  unimid  or  deferred  balance 
of  subscription,  all  delinquent  subscribers  are 
Jointly  liable  and  first  party  agrees  that  any 
failure  in  any  of  its  covenants  may  be  con- 
strued as  a  Joint  and  total  breach  of  the 
within  contract,"  and  asked  that  the  9  ac- 
tions brought  by  the  9  delinquent  subscribers 
be  consolidated,  and  that  It  have  Judgment 
against  each  and  all  of  them  Jointly  and  sev- 
erally for  the  sum  of  $900.  To  this  pleading 
a  demurrer  was  sustained,  and  a  Judgment 
entered  canceling  each  subscription,  and  en- 
joining the  manufacturing  company  from  as- 
serting any  dalm  against  the  subscribers  on 
account  of  their  several  subscriptions. 

The  first  question  raised  is.  Has  this  court 
Jurisdiction  of  the  appeal?  It  Is  the  conten- 
tion of  appellees  that  each  subscriber  was 
only  liable  for  the  amount  of  bis  sul>scrlp- 
tlon ;  and,  as  each  subscription  was  only  for 
$100,  this  court  has  not  Jurisdiction.  On  the 
other  hand,  the  manufacturing  company  in- 
sists that  each  of  the  delinquent  subscribers 
is  Jointly  and  severally  liable  for  the  total 
amount  of  delinquent  subscription,  and  hence- 
It  was  entitled  to  Judgment  against  each  of 
them  Jointly  and  severally  for  $900,  and  so 
this  court  has  Jurisdiction,  and  the  power 
to  review  the  Judgment  dismissing  its  an- 
swer, counterclaim,  and  cross-petition  which 
sought  Judgment  for  this  amount  In  addi- 
tion to  this  It  is  said  that  as  the  actions  by 
the  appellees  were  not  brought  for  the  recov- 
ery of  money  or  property,  but  for  the  pur- 
pose of  having  their  subscriptions  canceled. 
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thla  conrt  would  have  Jnrlsdlctlon  even 
though  It  be  conceded  that  the  amoimt  In 
controveray  In  each  case  "waa  only  |100.  In 
the  Tlew  we  have  of  the  matter  it  does  not 
seem  necessary  to  pass  upon  the  question 
whether  this  court  would  hare  jurisdiction  It 
the  only  relief  sought  and  granted  was  the 
cancellation  of  a  snbacriptlon  for  $100.  In 
our  c^lnlon,  under  th6  terms  of  the  contract, 
each  of  the  d^lnquent  subscribers  was  liable, 
Jointly  and  severally,  for  the  total  amount 
due  by  the  delinquents.  This  seems  to  be  the 
plain  reading  of  the  contract.  Nor  is  there 
any  conflict  between  the  clause  in  the  con- 
tract containing  this  condition  and  the  clause 
stipulating,  "Pursuant  to  the  laws  of  his 
state  and  these  conditions.  It  is  agreed  that 
each  stockholder  shall  be  liable  for  the 
amount  of  stock  set  opposite  his  or  her  name 
and  no  more."  This  last  provision  has  ref- 
erence  to  the  rights  and  liabilities  of  the 
stockholders  in  the  corporation  It  was  con- 
templated and  agreed  in  the  contract  should 
be  created.  Whereas  the  provision  that  "for 
any  unpaid  or  deferred  balance  of  subscrip- 
tion all  delinquent  subscribers  are  Jointly 
liable"  has  reference  to  the  liability  of  the 
Bubscrlbers  in  the  voluntary  association  that 
was  organized  for  the  purpose  of  erecting 
the  factory.  Under  this  construction,  which 
seems  to  be  the  reasonable  one,  both  clauses 
may  stand,  and  the  contract  as  a  whole  re- 
main a  harmonious  instrument 

In  its  Inception,  and  when  the  contract  in 
controversy  was  signed  by  the  subscribers.  It 
was  merely  a  voluntary  association;  but  it 
was  contemplated,  and  so  provided  in  the 
contract,  that  the  members  of  this  voluntary 
association  "will  subsequently  organize  them- 
selves Into  a  going  corporation  to  permanent- 
ly conduct  the  creamery  business  as  contem- 
plated herein."  In  the  corporation  to  be  or- 
ganized the  manufacturing  company  bad  no 
interest  or  concern.  It  was  only  interested 
In  obtaining  the  requisite  number  of  subscrip- 
tions to  the  voluntary  association  to  guarantee 
the  purchase  price  of  the  plant  it  proposed  to 
erect.  The  whole  paper  must  be  construed 
as  one  contract,  and  the  page  containing  the 
names  of  the  subscribers  be  treated  as  their 
acceptance  of  the  terms  of  the  contract  We 
find  nothing  unconscionable  or  against  pub- 
lic policy  in  this  contract.  The  manufacture 
ing  company  obligated  Itself  to  furnish  for 
a  spedfled  sum  a  plant  equipped  according 
to  the  plans  and  spedflcatlons  that  were  a 
part  of  the  contract,  and  the  subscribers 
bound  themselves  to  pay  for  the  stock  they 
took  in  the  association.  They  further  agreed 
that  if  any  of  them  failed  to  pay  when  due 
the  amount  subscribed,  each  subscriber  so  in 
default  would  be  Jointly  and  severally  liable 
for  all  delinquent  subscriptions.  In  other 
words,  each  subscriber  said,  "I  will  either 
pay  the  amount  I  have  subscribed,  or  If  I 
fall  to  pay  it,  I  will  become  responsible  for 
all  the  others  who  fail  to  pay  their  subscrip- 
tions"   Any  subscriber  could  extinguish  his 


liability  by  paying  the  amount  of  his  buIh 
Bcrlptlon.  It  was  only  in  the  event  that  be 
failed  to  pay  bis  subscription  that  his  obli-. 
gation  to  become  responsible  for  the  other  de-' 
llnquent  subscriptions  attached.  So  that 
there  is  no  foundation  In  fact  for  the  argu- 
ment presented  by  counsel  for  appellees  that 
each  subscriber  became  liable  for  the  whole 
amount  they  agreed  to  pay  the  manufacturing 
company.  The  person  who  first  subscribed 
for  one  share  of  stock,  as  well  as  the  per- 
son who  last  subscribed  for  a  share,  could 
relieve  himself  from  any  further  liability  by 
paying,  when  due,  the  amount  subscribed. 
They  did  not  become  liable  for  any  other  un- 
paid or  deferred  subscription  unless  they 
were  also  delinquent  The  clause  covering 
this  feature  of  the  contract  Is  plain.  It 
reads:  "For  any  unpaid  or  deferred  balance 
of  subscription,  all  delinquent  subscribers  are 
Jointly  liable."  Except  for  this  clause,  which 
was  evidently  inserted  for  the  purpose  of  in- 
ducing all  of  the  subscribers  to  pay  the 
amount  of  their  subscription,  no  one  of  them 
would  be  liable  for  any  more  than  the  amount 
he  subscribed.  The  liability  of  the  subscrib- 
ers was  a  several  one,  unless  they  elected  to 
make  it  a  Joint  one  by  becoming  delinquent 
The  contracts  construed  in  Davis  v.  Belford, 
70  Mich.  120,  87  N.  W.  919,  Gibbons  v.  Grin- 
sel,  79  Wis.  866,  48  N.  W.  255,  and  Davis, 
etc,  Co.  V.  Barber  (C.  C.)  51  Fed.  148,  did  not 
contain  the  Joint  llablll^  clause  we  are  con- 
sidering. 

The  further  argument  is  made  that  the 
appellees  had  the  right,  at  any  time  before 
the  voluntary  association  was  converted  into 
a  corporation,  to  withdraw  their  subscrip- 
tions; and,  as  this  action  was  instituted  in 
August,  1808,  and  the  corporation  was  not  or- 
ganized until  October,  1908,  it  is  said  that 
appellees  had  the  right  to  withdraw,  and  that 
after  their  withdrawal  they  could  not  be  pro- 
ceeded against  on  their  subscriptions;  that 
the  remedy,  if  any,  against  them  would  be 
an  action  in  damages.  There  is  some  au« 
thorlty  supporting  this  view.  Bryanfs  Pond 
Steam  ^lU  Co.  v.  Felt,  87  Me.  284,  82  Ati. 
888,  33  L.  R.  A.  S93,  47  Am.  St  Rep.  823; 
Davis  V.  Bronson,  2  N.  D.  800,  50  N.  W.  836, 
16  L.  R.  A.  655,  33  Am.  St  Rep.  788.  It  does 
not,  however,  seem  necessary  that  we  should 
express  an  opinion  as  to  the  right  of  a  sub- 
scriber to  stock  In  a  proposed  corporation  to 
withdraw  his  subscription  before  the  cor- 
poration Is  organized.  That  question  Is  not 
before  us  on  this  record.  The  subscribers 
to  the  contract  we  are  considering  bound 
themselves  to  pay  to  the  manufacturing  com- 
pany a  certain  sum  in  consideration  of  Ita 
agreement  to  erect  and  equip  a  factory  aC' 
cording  to  the  specifications  agreed  upon. 
Upon  this  state  of  facts  we  are  of  the  opin* 
Ion  that,  in  the  absence  of  fraud,  mistake,  or 
some  other  good  reason  that  would  authorize 
a  cancellation  of  the  subscription,  the  sub- 
scribers could  not  defeat  the  purpose  of  the 
association,  or  relieve  themselves  from  Ua- 
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btlity  to  the  company,  simply  by  declaring 
that  they  Intended  to  withdraw  from  the  as- 
floclatlon.  In  Twin  Creek  &  CoIemausvlUe 
Tp.  B.  Co.  T.  Lancaster,  79  Ky.  532,  Lancas- 
ter and  others  subscribed  stock  in  a  corpora- 
tion proposed  to  be  organized  for  the  pur- 
pose of  constructing  turnpike  roads.  After 
the  company  was  organized,  some  of  the  sub- 
scribers declined  to  pay,  and  an  action  to 
recover  the  amount  of  their  subscription  was 
instituted  against  them.  In  the  course  of 
the  opinion  holding  them  liable,  the  court 
said:  "The  purpose  of  signing  the  subscrip- 
tion was  to  enable  the  subscribers  to  or- 
ganize and  form  a  cori>oratlon  that  would  in- 
are  to  the  benefit  of  all.  It  was  in  fact  a 
mutual  agreement  by  which  each  subscriber 
pledged  himself  to  pay  a  certain  sum  of 
mo^ey  in  order  to  perfect  the  organization 
and  complete  the  enterprise.  A  subscriber  or 
partner  in  an  Intended  undertaking,  sub- 
scribing an  agreement  to  take  measures  to 
carry  out  the  same,  cannot  discharge  himself 
from  liability,  or  repudiate,  the  concern  to 
which  he  may  have  pledged  himself.  This 
was  not  In  fact  an  agreement  to  subscribe, 
but  it  was  a  subscription  without  any  other 
condition  than  the  organization  of  the  com- 
pany or  corporation.  •  •  •  There  was 
no  other  condition  annexed.  *  *  *  The 
agreement  In  this  case  is  not  a  mere  vol- 
untary donation  by  the  appellees,  but  an 
agreement,  in  effect,  to  form  an  association 
which,  when  organized  and  the  enterprise 
completed,  will  vest  the  parties  with  a  right 
of  property  that  will  advance  their  private, 
as  well  as  the  public,  interests;  and  in  such 
a  case  we  regard  the  doctrine  as  well  set- 
tled that  it  Is  too  late  after  the  act  of  incor- 
poration takes  place,  whether  the  work  has 
or  not  been  undertaken,  to  withdraw  from 
the  association."  This  case  was  followed 
In  Bullock  V.  Falmouth,  etc.,  Tp.  R.  Co.,  85 
Ky.  186,  3  S.  W.  129,  and  Cadiz  R.  Co.  v. 
Roach,  114  Ky.  934,  72  S.  W.  280.  And  we 
see  no  difference  In  principle  between  the 
rule  announced  In  those  cases  and  the  one 
we  have  applied  in  this.  The  parties  to 
this  contract  agreed,  not  only  with  t&e  man- 


ufacturing company,  bat  with  each  other, 
that  they  would  pay  for  the  purpose  of 
establishing  the  proposed  enterprise  the 
amount  of  stock  subscribed,  and  further 
agreed  that  when  the  plant  was  completed 
they  would  organize  themselves  Into  a  cor- 
poration. Thus  a  complete  and  binding  con- 
tract was  entered  Into  by  each  of  the  sub- 
scribers, and  neither.  In  the  absence  of  fraud 
or  other  good  cause,  had  the  right  to  with- 
draw from  the  corporation,  or  fail  to  pay 
his  subscription  and  thereby  defeat  the  ends 
intended  to  be  accomplished  when  the  con- 
tract of  subscription  was  entered  Into.  Cross 
V.  Plnckneyville,  17  III.  64;  Hughes  v.  Antie- 
tam  Mfg.  Co.,  34  Md.  316;  Johnson  v.  Wabash 
R.  Co.,  16  Ind.  389;  Gibbons  v.  Rente,  51 
Minn.  499,  53  N.  W.  756,  22  L.  R.  A.  80.  The 
manufacturing  company  was  only  interested 
in  the  subscriptions  to  the  «xtent  of  the 
contract  price  of  $4,950.  After  this  sum  had 
been  collected,  the  remainder  of  the  sub- 
Bcriptions  belonged  to  the  voluntary  subscrib- 
ers, and  was  intended  to  bei  as  expressed  In 
the  contract,  turned  over  to  the  corporation 
for  a  working  capital.  If  one  of  the  sub- 
scribers could  withdraw,  others  could,  of 
course,  do  the  same,  and  the  result  would 
be  that  the  purpose  for  which  the  associa- 
tion was  formed  would  be  defeated.  It 
would  be  the  merest  child's  play  to  permit 
persons  to  enter  into  voluntary  agreements 
of  this  kind  one  day  and  repudiate  them 
the  next.  It  may  be,  as  said  by  counsel  for 
appellees,  that  if  these  subscribers  bad  known 
the  terms  of  the  contract,  they  would  not 
have  subscribed  to  the  enterprise,  but  the 
fact  .that  they  did  not  see  proper  to  read  or 
understand  the  contract  is  no  reason  why 
they  should  be  released.  Their  failure  to 
read  it  ie  another  of  the  many  Illustrations 
that  come  before  courts  that  persons  enter- 
ing Into  contracts  read  them  after  they  have 
signed  them,  In  place  of  before. 

The  Judgment  In  each  case  is  reversed, 
with  directions  to  overrule  the  demurrers 
to  the  pleadings  filed  by  appellant  and  for 
other  proceedings  not  inconsistent  with  this 
opinion. 
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BENEVOLESNT  AND  PROTECTIVB  OR- 
DER  OF  ELKS  y.  IMPROVEO  BENEVO- 
LENT AND  PBOTESCTIVH  ORDER  OF 
ELKS. 

(Supreme  Court  of  Tennessee.    April  27,  1909.) 

COBPOBATIONB   (S  49*)— COBFORATK   NAUS. 

A  coiporation  cbarteied  under  the  name  of 
"Benevolent  and  Protective  Order  of  Elks  of 
the  United  States  of  America,"  maintaining 
certain  buaineas  institutions,  clubhouses,  a 
home  for  aged  and  invalid  members,  and  engag- 
ed in  conducting  charities  and  supplying  amuse- 
ments for  its  members,  who  were  all  white 
Iteople,  was  entitled  to  an  injunction  restraining 
a  corporation,  composed  of  colored  people  and 
organized  for  similar  purposes,  from  using  the 
name  "Improved  Benevolent  and  Protective  Or- 
der of  Elks  of  the  World,"  and  also  from 
oaing  complainant's  badge,  emblems,  ritual, 
passwords,  etc. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent.  Dig;  (  137;   Dec.  Dig.  I  49.*] 

Bill  for  Injunction  by  the  Benevolent  and 
Protective  Order  of  Elks  of  the  United  States 
of  America  against  the  Improved  Benevolent 
and  Protective  Order  of  Elks  of  the  World. 
A  decree  for  complainant  In  the  chancery 
court  of  Shelby  county  was  afiSrmed  by  the 
Court  of  Civil  Appeals,  and  defendant  peti- 
tions for  certiorari.    Application  refused. 

J.  N.  Estes,  for  complainant  Thos.  M. 
Scruggs  and  B.  F.  Booth,  for  defendant 


NETIL,  J.  The  complainant  alleged  In  Its 
bill  that  It  was  a  corporation  chartered  un- 
der the  name  of  "Benevolent  and  Protective 
Order  of  Elks  of  the  United  States  of  Amer- 
ica," and  that  Its  members  were  generally 
known  over  the  United  States  as  the  "Elks" ; 
tbat  the  defendant  was  subsequently  char- 
tered under  the  name  of  the  "Improved 
Benevolent  and  Protective  Order  of  Elks  of 
tbe  World";  tbat  the  similarity  of  the  two 
names  has  not  only  produced  confusion  in 
the  operations  of  tbe  two  bodies,  but  in  the 
nature  of  things,  will  continue  to  cause  con- 
fusion, in  tbe  fact  that  mall  intended  for  the 
one  will  be  delivered  to  the  other,  that  the 
membership  of  the  one  will  be  confounded 
in  the  public  mind  with  tbe  membership  of 
the  other,  likewise  the  enterprises  whereby 
money  is  raised  for  charitable  purposes,  such 
as  baseball  games,  theatrical  entertainments, 
etc.,  which  require  advertisement  and  pub- 
lic patronage;  that  thereby  tbe  complainant 
will  be  greatly  depleted  and  deteriorated  in 
Its  membership,  which  will  cause  large  finan- 
cial losses,  since  extensive  revenues  are  de- 
rived from  this  source.  It  Is  shown  in  the 
bUl  tbat,  while  complainant  is  not  technical- 
ly engaged  in  business,  it  owns  property 
worth  $9,000,000,  has  an  annual  income  of 
$4,000,000  and  yearly  dispenses  In  charity 
$500,000.  It  also  appears  from  the  bill  that 
tbe  complainant  owns  clubhouses  in  which 
its  members  are  entertained;   also  tbat  It 


maintains  a  home  for  its  aged  an  Invalid 
members,  wherein  they  are  cared  for  In  com- 
fort and  happiness.  It  is  alleged,  as  above 
Indicated,  that  it  conducts  enterprises  of  a 
business  nature  from  time  to  time  for  the 
purpose  of  ra:i8lng  money  to  expend  in  char- 
ity, not  only  upon  Its  own  members,  but  upon 
worthy  objects  outside  of  the  order.  It  ap- 
pears that  tbe  organization  from  a  small  be- 
ginning in  1868,  has  grown  to  a  membership 
of  more  than  225,000  In  the  United  States, 
composed  only  of  white  persons,  citizens  of 
tbe  United  States,  within  prescribed  age 
limits.  It  was  alleged  in  the  bill  tbat  de- 
fendant had  not  only  appropriated  com- 
plainant's name  in  substance,  but  had  also 
copied  its  ritual  and  its  badge,  the  latter, 
being  very  distinctive,  bearing  an  elk's  head 
with  antlers  spread. 

Tbe  bill  was  filed  in  the  name  of  the  com- 
plainant. Benevolent  and  Protective  Order 
of  £Uks  of  the  United  States  of  America, 
through  a  committee  appointed  by  tbe  Grand 
Lodge,  the  governing  body  of  the  order,  and 
was  also  Joined  in  by  Memphis  Lodge,  No. 
27,  likewise  a.  corporation;  this  local  body 
having  a  membership  of  more  than  800. 

There  was  a  prayer  for  an  injunction  to 
prevent  the  use  of  the  name  "Improved  Be- 
nevolent and  Protective  Order  of  Elks  of  tbe 
World" ;  also  the  use  of  complainant's  badge, 
emblems,  ritual,  passwords,  etc 

A  demurrer  was  filed,  making  the  point 
that  the  rights  asserted  in  the  bill  were  not 
property  rights,  and  tbat  the  wrongs  com- 
plained of  were  not  such  as  a  court  of  equity 
would  protect  by  injunction.  The  demurrer 
was  overruled,  and  thereupon  the  defendant 
filed  its  answer. 

The  answer  admitted  that  the  defendant 
was  chartered  and  organized  under  tbe  name 
charged  in  tbe  bill,  but  denied  that  it  was 
using  tbe  ritual,  passwords,  badges,  or  em- 
blems of  the  complainant,  or  that  there  was 
any  danger  of  the  two  orders  being  mistaken 
for  each  other,  and  relied  particularly  upon 
tbe  fact  that  the  members  of  defendant  were 
colored  people,  while  the  members  of  com- 
plainant were  white  people. 

Upon  the  hearing  the  chancellor  sustained 
the  bill  and  decreed  a  perpetual  Injunction. 
From  this  decree  the  defendant  prayed  an 
appeal  to  the  Court  of  Civil  Appeals,  where 
the  decree  was  affirmed.  The  defendant  has 
now  filed  a  petition,  asking  that  the  cause 
be  removed  to  this  court  by  the  writ  of  cer- 
tiorari. In  the  petition  the  evidence  is  not 
referred  to;  but  tbe  case  of  complainant 
is  put  upon  the  allegations  of  the  bill,  and 
we  shall  so  treat  tbe  case.  However,  we 
may  add  tbat  the  evidence  sustains  tbe  sub- 
stance of  tbe  bill,  and  also  sustains  the  aver- 
ment of  the  answer  that  the  defendant  order 
is  composed  of  colored  people. 

We  are  of  the  opinion  that  the  inJunctloD 
was  properly  awarded  and  made  perpetual. 
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While  the  complainant  was  not  engaged  In 
bnsiness  for  profit,  In  the  sense  of  commerce 
and  trade,  yet  It  employed  certain  business 
activities  for  the  purpose  of  maintaining  it- 
self and  to  procure  funds  to  carry  out  the 
purpose  of  its  organization,  and  it  maintain- 
ed certain  business  Institutions,  its  club- 
houses, and  its  home  for  aged  and  invalid 
members.  The  name  it  had  acquired  and 
appropriated  had  become  very  valuable,  In 
the  nature  of  a  trade-name,  by  which  it  was 
accustomed  to  appeal  to  the  public,  and  on 
the  faith  and  reputation  of  which  It  was 
accustomed  to  obtain  and  receive  from  the 
public  large  sums  of  money.  The  name  of 
the  defendant  is  so  similar  that  in  the  nature 
of  things  it  win  cause  the  one  order  to  be 
mistaken  for  the  other,  and  the  enterprises 
of  each  to  be  confused  with  those  of  the  oth- 
er. The  fact  that  the  defendant's  member^ 
ship  is  composed  of  colored  people  will  not 
materially  change  the  result  In  addition  to 
the  close  similarity  in  the  names.  If  a  badge 
the  same  In  appearance  as  that  of  complain- 
ant be  worn  by  one  of  defendant's  members, 
the  inference  Is  bound  to  be  Immediate  in 
the  public  mind  that  the  membership  is  the 
same.  Few  will  take  the  trouble  to  inquire, 
or  have  the  means  of  Inquiring,  whether  such 
person  Is  a  member  of  complainant  organiza- 
tion or  of  a  different  organization.  This  con- 
fusion of  the  two  orders  will,  as  shown  in 
the  record,  result  in  great  financial  detriment 
to  the  complainant.  The  complainant  first 
used  the  name,  and  gave  to  It  the  great  fi- 
nancial, business,  and  social  value,  which 
is  now  attached  to  It,  to  say  nothing  of  the 
fact  that  complainant  Is  a  prior  corporation, 
which  is  entitled  to  have  its  corporate  name 
protected.  Under  the  facts  stated,  we  think 
the  complainants  were  entitled  to  the  relief 
sought  in  the  bill.  Ladles'  Good  Samaritan 
Society  of  Nashville  v.  Nashville  Ladles' 
Good  Samaritan  Society,  1  Tenn.  Ch.  97; 
International  Committee  of  Young  Women's 
Christian  Association  v.  Young  Women's 
Gbrlstian  Association  of  Chicago,  194  111. 
194,  62  N.  E.  551,  56  L.  R.  A.  883;  Rlckard 
V.  Caton  College  Co.,  88  Minn.  242,  92  N.  W. 
958;  Merchants'  Detective  Ass'n  v.  Detective 
Agency,  25  111.  App.  250;  Nokes  v.  Mueller, 
72  111.  App.  431;  International  Soc.  v.  In- 
ternational Soc.  (Sup.)  59  N.  Y.  Snpp.  785; 
Woodward  v.  Lazar,  21  Cal.  449,  82  Am. 
Dec.  761;  Marsh  v.  Billings,  7  Gush.  (Mass.) 
822,  54  Am.  Dec.  723;  Devlin  v.  Devlin,  69 
N.  Y.  212,  25  Am.  Rep.  178 ;  Hopkins  Amuse- 
ment Ck>.  V.  Frobman,  103  111.  App.  613,  Id., 
202  111.  541,  67  N.  E.  891 ;  Gamble  v.  Stephen- 
son, 10  Mo.  App.  581 ;  Red  Polled  Cattle  Club 
of  America  v.  Red  Polled  Cattle  Club,  108 
Iowa,  105, 78  N.  W.  808;  Atlas  Assurance  Co., 
Limited,  v.  Atlas  Assurance  Co.  (Iowa),  112 
N.  W.  232,  15  L.  R.  A.  (N.  S.)  625. 
'  The  application  for  certiorari  will  there- 
fore be  refused. 


ENAFP  et  al.  v.  SUPREME  COMMANDERY, 

UNITED    ORDER    OF    THE    GOLDEN 

CROSS  OF  THE  WORU>,  et  al. 

(Supreme  Court  of  Tennessee.     September 
Term,  1908.) 

1.  COBFOBAT^ONS    (|    393*)— RXOUIATIOIT— E3Q- 

urrr  Jubibdiction. 

Courts  oC  equity  have  jurisdiction  to  define 
and  determine  the  extent  and  limitations  of  the 
powers  of  corporations,  and  declare  contracts 
or  Other  corporate  actions,  made  or  threatened 
bv  the  corporation  or  its  ofiioers,  in  excess  or 
violation  of  those  powers,  invalid,  and  to  re- 
strain and  prohibit  the  performance  of  them. 

[Eki.  Note. — For  other  cases,  see  Corporations, 
Cent.  Dig.  H  1574,  1575;   Dec.  Dig.  |  393.»] 

2.  COBFOBATIONS   (f   206*)  —  Stockholuebs — 
RioHT  TO  Sue. 

Minority  stockholders  of  a  corporation  may 
maintain  suits  to  declare  corporate  action  ultra 
vires  and  void  after  having  first  demanded  ac- 
tion by  the  corporation  and  been  refused. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent.  Dig.  Jt  791-796;    Dec.  Dig.  }  206.*] 

8.   PBOCESS     (J    87*)— PUBLICATIOM— JOBISDIC- 

TiON— Benefictabt  Associations. 

In  a  suit  by  minority  certificate  holders  in 
a  Tennessee  fraternal  beneficiary  association  to 
declare  illegal  an  attempted  merger  with  an- 
other nonresident  similar  society,  and  for  a  re- 
turn to  the  nonresident  society  of  any  funds 
or  property  received  by  the  Tennessee  associa- 
tion pursuant  to  such  merger,  jurisdiction  of 
the  latter  association  having  been  obtained  by 
personal  service  and  appearance,  and  the  prop- 
erty having  been  impounded  by  injunction,  the 
court  acquired  jurisdiction  to  determine  the  en- 
tire controversy,  though  the  nonresident  society 
was  brought  in  only  by  constructive  service  by 
publication. 

[Ed.  Note.— For  other  cases,  see  Process,  (^ent 
Dig.  i  101;    Dec.  Dig.  f  87.*] 

4.  COBPOBATIONS    (J   870*)— POWEBS. 

Corporations,  being  mere  creatures  of  the 
Legislature  and  existing  solely  by  virtue  of 
the  act  of  incorporation,  can  exercise  no  low- 
ers not  expressly  granted  or  necessarily  Implied 
from  the  powers  expressly  given. 

[Eid.  Note. — For  other  cases,  see  (^rporationa, 
Cent.  Dig.  «  1611-1515;    Dec.  Dig.  |  870.*] 

5.  COBPOBATIONS  (J  872*)- POWKBS— STATDTEa 
— CONBTBUCTION. 

All  Statutes  under  which  corporate  power 
is  asserted  must  be  construed  In  favor  of  the 
state  from  which  the  power  emanated,  and 
against  the  grant  of  power. 

[Ed.  Note. — For  other  cases,  see  Corporations, 
Cent  Dig.  il  1517,  1618;   Dec.  Dig.  {372.*] 

6.  COBPOBATIONS  (|  681*)  —  CONSOLIDATION — 
POWEBS. 

Corporations  have  no  general  power  to  con- 
solidate or  merge  with  another  corporation,  un- 
less express  power  so  to  do  is  found  in  their 
charters  or  the  statutes  of  the  state  which  creat- 
ed them. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent  Dig.  |{  2322-2829;   Dec  Dig.  {681.*] 

7.  COBPOBATIONS  (J  439*)  —  CONSOLIDATION  — 

Statutes— AppLicATiON. 

Acts  1887,  p.  829,  c.  198,  authorising  the 
lease  and  disposition  of  the  property  of  a 
corporation,  provided  It  is  approved  by  a  vote  of 
a  majority  of  the  stock  in  a  meeting  of  the 
stockholders  held  for  that  purpose  after  notice 
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given,    applies    only    to   quasi    public   corpora- 
tions, and  does  not  embrace  priyate  corporations. 
[E:d.  Note.— For.  other  cases,  see  Corporations, 
Cent.  Dig.  i  1774;    Dec.  Dig.  {  439.*] 

8.  IHSITBARCB    (I   686*)— Fbatebnal    Bbnxti- 

OIABY    ASSOCIATIONB — CONSOLIDATION. 

Acta  18S7,  p.  329,  c.  198,  authorizing  a 
corporation  to  lease  or  dispose  of  its  property, 
i{  approved  by  a  majority  of  "the  stock"  in 
a  meeting  of  "the  stockholders"  held  for  that 
purpose  after  proper  notice,  did  not  authorize 
a  fraternal  beneficiary  association,  having  nei- 
ther stock  nor  stockholders,  incorporated  under 
Shannon's  Code,  {  2624,  providing  for  the  or- 
ganization of  such  corporations  for  the  general 
welfare  of  society,  and  not  for  individual  profit, 
to  consolidate  with  another  similar  association. 
[Ed.  Note.— For  other  cases,  see  Insurance, 
Dec.  Dig.  {  696.*] 

9.  cobfokations  ({  690*)  —  com solxdation — 
Statutes. 

Acts  1887,  p.  329,  c  198,  providing  for 
the  lease  and  disposition  of  the  proiierty  of  a 
corporation,  does  not  authorize  a  consolidation 
and  onion  of  a  domestic  with  a  foreign  corpora- 
tion. 

[Ed.  Note. — For  other  cases,  see  Corporations, 
Cent.  Dig.  i  2672;    Dea  Dig.  {  690.*] 

10.  IHBUBANCE  (S  696*)— Bkneficiaby  Abso- 
CIATIORB— MbBOEB. 

A  contract,  in  form  and  substance  a  mer- 
ger of  two  beneficiary  associations,  by  which 
one  of  them  took  over  and  absorbed  the  other, 
admitting  the  absorbed  society's  members  to  full 
membership  without  the  medical  examination 
required  by  the  continuing  society's  by-laws, 
though  some  were  ineligible  on  account  of  ace, 
etc,  which  was  ultra  vires  the  power  of  toe 
continuing  association,  could  not  be  supported 
as  a  sale  or  lease  of  the  merged  association's 
franchise. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Dec  Dig.  i  696.*] 

11.  InsuBANCx  (I  694*)— Beneficiakt  Asso- 
ciations—  Meboeb  —  Objections  bt  Mem- 
BEB8— RioBT  TO  Sub. 

Objecting  members  of  a  beneficiary  as- 
sociation, liaving  applied  to  the  corporation's  of- 
ficers to  sue  to  set  aside  an  ultra  vires  merger 
with  another  association,  could  maintain  a  bill 
to  have  the  merger  declared  void  and  to  enjoin 
the  corporation's  officers  and  agents  from  doing 
any  act  in  the  furtherance  thereof,  and  as  in- 
cidental to  such  relief  to  have  an  account  taken 
of  the  assets  of  the  merged  society,  which  have 
come  into  the  hands  of  the  continuing  associa- 
tion, and  have  the  same  returned. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Dec.  Dig.  I  694.*] 

Appeal  from  Chancery  Conrt,  Knox  CDun- 
ty;   Joaeph  W.  Sneed,  Chancellor. 

BUI  by  Charles  E^app  and  others  against 
the  Snpreme  Commandery,  United  Order  of 
the  Golden  Cross  of  the  World,  and  another. 
Decree  for  complainants,  and  the  defendant 
named  am>cals.    Affirmed. 

Webb,  McClnng  &  Baker  and  H.  T.  Cooper, 
for  appelant  Jourolmon,  Welcker  &  Smith, 
for  appellees. 

SHIELDS,  J.  The  complainant  Charles 
Knapp  and  some  200  others,  members  of  and 
holders  of  benefit  certificates  In  Supreme 
Commandery,  United  Order  of  the  Qolden 
Cross  of  the  World,  a  fraternal  beneficiary 


association,  filed  the  bill  In  ttats  canse,  No- 
vember 6,  1906,  in  the  chancery  court  of 
Knox  county,  against  that  association,  which 
for  brevity  will  be  called  the  "Golden  Cross," 
a  corporation  created  and  organized  under 
the  laws  of  Tennessee,  and  having  its  chief 
office  and  domicile  in  Knox  county,  Tenn.,  and 
the  Snpreme  Council  of  the  Home  Circle, 
which  for  brevity  will  be  called  the  "Home 
Circle,"  also  a  fraternal  beneficiary  associa- 
tion created  and  organized  under  the  laws 
of  the  commonwealth  of  Massachusetts,  and 
having  its  chief  office  and  domicile  in  that 
state,  for  the  purpose  of  having  a  merger 
and  union  of  the  two  corporations,  which 
was  then  being  attempted  to  be  made  by  the 
execative  officers  and  committees  of  the 
same,  declared  and  decreed  unauthorized  by 
the  charter  of  the  Golden  Cross  and  the  laws 
of  Tennessee,  ultra  vires, 'and  void,  to  en- 
join the  Golden  Cross  and  its  officers  from 
consummating  and  executing  It,  and  to  have 
all  proper  accounts  stated  and  decrees  pro- 
nounced necessary  to  place  the  two  corpora- 
tions in  the  condition  and  status  in  which 
they  were  before  the  attempted  union  and 
merger. 

The  defendant  Golden  Cross  was  served 
with  process  and  made  defense  by  answer. 
The  Home  Circle  was  served  wi^  constnic- 
tlve  process  by  publication,  as  provided  by 
the  statutes  of  this  state  In  suits  brought 
against  nonresidents,  and,  falling  to  make 
defense  within  the  time  required  by  the  prac- 
tice of  the  court,  an  order  pro  confesso  was 
duly  taken  and  entered  against  it  The 
chancellor,  upon  a  hearing  upon  the  plead- 
ings, the  order  pro  confesso  entered  against 
the  Home  Circle,  and  the  proof  offered  by 
complainants  and  the  Golden  Cross,  sustain- 
ed the  bill  and  granted  the  relief  prayed. 
The  Golden  Cross  perfected  an  appeal  from 
that  decree  to  this  court,  and  assigns  error. 

The  complainants,  Charles  Knapp  and  oth- 
ers, sue  as  members  and  holders  of  benefit 
certificates  of  the  Golden  Cross,  in  their  own 
behalf,  as  well  as  that  of  all  others  in  like 
case  who  may  desire  to  unite  with  them  as 
co-complainants. 

The  Golden  Cross  was  Incorporated  July 
7,  1876,  imder  the  provisions  of  section  2, 
c.  142,  p.  234,  of  the  Acts  of  the  General 
Assembly  of  Tennessee  of  1875,  providing  for 
the  creation  of  corporations  "for  the  general 
welfare  and  not  for  profit,"  as  an  Insurance 
order  based  upon  the  principle  of  mutual  as- 
sessment of  Its  members,  and  is  what  is 
known  to  the  laws  of  Tennessee  as  a  "frater- 
nal beneficiary  association."  When  the  mer- 
ger and  union  complained  of  was  attempted 
to  be  consummated  in  April,  1906,  It  had 
about  18,000  members,  residing  In  various 
states  of  the  Union,  more  than  5,000  of  them 
being  residents  of  Massachusetts,  and  was 
solvent,   having  In  Its  treasury  funds  suffi- 
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dent  to  meet  the  death  claims  of  Its  mem- 
bers as  they  matured  and  were  presented. 
It  was  a  strong  and  pro8i)erous  association. 

The  Home  Circle  was  Incorporated  under 
the  laws  of  Massachusetts,  and  has  Its  domi- 
cile and  Chief  ofiBce  in  that  state.  It  was  an 
older,  but  weaker,  association,  having  only 
about  1,900  members,  chiefly  residents  of 
Massachusetts.  It  was  unable  to  meet  the 
death  claims  against  it  as  they  matured,  and 
on  that  account  was  much  involved  In  debt. 
In  this  condition,  to  relieve  its  embarrass- 
ment and  that  of  Its  members,  It  sought  a 
union  with  the  Oolden  Gross. 

The  executive  committees  of  the  two  asso- 
ciations, after  conference  and  negotiation,  on 
April  12,  1906,  agreed  upon  a  consolidation 
of  the  two  corporations,  the  terms  of  which 
were  reduced  to  writing  and  signed  by  the 
members  of  those  committees.  These  terms 
need  not  be  set  out  In  full.  They  provided 
for  a  consolidation  of  the  two  associations, 
whereby  the  Golden  'Cross  absorbed  the 
Home  Circle,  accepting  and  admitting  to 
membership  in  It,  in  a  body  and  without 
medical  examination,  the  entire  1,900  mem- 
bers of  the  Home  Circle,  conceding  and  ac- 
cording to  certain  officers  of  the  Home  Circle 
certain  rank  and  privileges  In  the  Oolden 
Cross,  and' certain  of  the  members  rights  and 
benefits  which  they  had  as  members  of  the 
Home  Circle,  but  could  not  have  obtained 
if  admitted  as  members  of  the  Oolden  Cross 
In  the  usual  way,  received  and  took  over  all 
of  the  assets  of  the  Home  Circle,  and  as- 
sumed and  agreed  to  discharge  all  Its  ob- 
ligations. This  contract,  made  by  the  ex- 
ecutive committees  of  the  two  associations. 
Is  called  therein  a  "merger"  or  "union,"  and 
Is  such  In  form  and  substance,  and  Is  so 
treated  in  the  subsequent  proceedings  at- 
tempting to  carry  the  same  into  effect. 

A  meeting  of  the  members  and  holders  of 
benefit  certificates  of  the  Oolden  Cross,  to 
be  held  In  the  city  of  Boston  June  21,  1906, 
was  called  by  the  officers  of  that  association, 
notice  of  which  was  given  to  all  the  members 
by  a  circular  letter,  in  which  was  set  out  In 
full  the  terms  of  the  proposed  merger,  for 
the  purpose  of  considering  the  agreement 
made,  and  approving  or  rejecting  the  same. 
The  meeting  was  held,  and  the  proposed 
merger  approved,  to  take  effect  August  1, 
1906;  but  in  some  financial  matters  it  was 
not  to  be  complete  and  effective  until  Janu- 
ary 1,  1907.  There  were  present  In  person 
and  by  proxy  at  this  meeting  4,482  members, 
of  which  3,464  voted  In  favor  of  the  merger, 
and  1,018,  among  whom  were  the  complain- 
ants, protested  and  voted  against  it  After 
this,  July  21,  1906,  Edward  S.  Kemper,  a 
member  of  the  Oolden  Cross,  and  one  of 
those  who  opposed  the  proposed  merger, 
brought  his  bill  In  the  Circuit  Court  of  the 
United  States  for  the  Southern  Division  of 
New  Tork,  against  the  two  associations,  for 
the  purpose  of  enjoining  the  proposed  union, 


for  want  of  authority  of  tte  Golden  Cross, 
under  its  charter  and  the  laws  of  the  state 
creating  it,  to  consolidate  with  another  cor- 
poration, and,  farther,  if  such  power  exists, 
that  it  had  not  been  lawfully  exercised ;  but, 
for  want  of  Jurisdiction  by  that  court  over 
the  Oolden  Cross,  his  bill,  on  September  27, 
1907,  was  dismissed. 

Complainants,  having  first  demanded  of 
the  Golden  Cross  that  It  bring  a  bill  for  the 
purpose  of  having  the  said  merger  and  union 
declared  void,  and  to  enjoin  the  consumma- 
tion of  the  same,  which  demand  was  per- 
emptorily refused,  on  November  6,  1906,  filed 
the  bill  In  this  cause  and  obtained  a  tempo- 
rary injunction  enjoining  further  action  un- 
der the  proposed  consolidation;  and  such 
proceedings  were  had  that  the  accounts  of 
the  two  associations  have  been  kept  separate 
and  distinct,  so  that  the  funds  due  them  or 
their  members  can  be  ascertained  and  re- 
stored to  them.  No  benefit  certificates  have 
been  issued  by  the  Golden  Cross  to  the  mem- 
bers of  the  Home  Circle,  admitted  by  the 
consolidation  to  membership  In  the  former 
order,  and  the  affairs  of  the  two  associations 
are  in  such  condition  that  the  respective 
rights  and  interests  of  all  parties  can  be 
protected. 

Complainants'  contention  Is  that  the  Gold- 
en Cross  was  and  is  wholly  without  power  or 
authority,  under  its  charter  and  the  general 
laws  of  Tennessee,  to  make  and  enter  into 
the  merger  and  union  attempted  ito  be  con- 
summated with  the  Home  Circle,  and  that 
its  action  in  the  premises  is  ultra  vires  and 
void,  and  that  as  members  and  holders  of 
benefit  certificates  of  the  Oolden  Cross  they 
have  a  right  to  maintain  this  bill  In  the 
courts  of  Tennessee  to  have  It  so  declared, 
and  the  corporation  and  its  officers  enjoined 
from  carrying  It  and  any  subsequent  proceed- 
ings had  by  them  thereunder  Into  effect 

The  validity  of  the  merger  Is  also  challeng- 
ed upon  a  number  of  other  grounds;  but  In 
the  view  we  have  taken  of  the  case.  It  Is  not 
necessary  that  they  be  here  stated.  There 
Is  also  much  in  the  record  in  regard  to  the 
advantages  and  disadvantages  which  will  ac- 
crue to  the  members  of  the  Oolden  Cross 
from  the  proposed  consolidation,  which  we 
liave  not  stated,  because  these  are  all  mat- 
ters of  policy  for  the  officers  and  members  of 
the  two  associations  to  consider,  and  with 
which  courts  have  nothing  to  do. 

The  Oolden  Cross  denies  that  the  agree- 
ment merger,  and  union  made  by  It  with 
the  Home  Circle  was  ultra  vires  and  Invalid. 
It  insists  that  both  of  these  corporations,  the 
Oolden  Cross  by  the  laws  of  Tennessee,  and 
the  Home  Circle  by  those  of  Massachusetts, 
had  full  power  and  authority  to  merge  and 
consolidate,  and  that  having  done  so  In  a 
proper  manner,  the  merger  Is  valid  and  bind- 
ing  upon  all  of  their  respective  members. 

Before  considering  the  question  thus  made 
we  will  dispose  of  the  one  challenging  the 
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Jurisdiction  of  tbe  chancery  conrt  of  Knox 
county  to  grant  complainants  tbe  relief  they 
seek,  for  want  of  proper  parties  before  the 
court  This  contention  is  predicated  npon 
the  insistence  that  the  object  of  the  bill  is 
to  cancel  and  annul  a  contract  or  agreement 
made  by  the  two  defendants,  a  proceeding  in 
personam,  to  which  both  of  the  defendants 
are  necessary  parties,  and  must  be  brought 
before  the  court  by  personal  service  of  pro- 
cess, and  the  constructlTe  service  by  publl- 
cation  upon  the  Home  Circle  Is  Insufficient  to 
give  the  court  Jurisdiction  over  It,  and  bind 
It  by  any  decree  made  in  the  cause. 

The  Jurisdiction  of  the  chancery  conrt  of 
Knox  county  of  the  subject-matter  of  the 
litigation  cannot  be  controverted. 

It  Is  well  settled  that  courts  of  equity 
have  Jurisdiction  to  defise  and  determine  the 
extent  and  limitations  of  the  powers  of  cor- 
porations, and  to  declare  contracts,  or  other 
corporate  action,  made  or  threatened  by  the 
cori)oratlon  or  its  officers,  In  excess  and  vlo-. 
latlon  of  those  powers,  invalid,  and  to  re- 
strain and  prohibit  the  performance  of  them. 
The  right  of  stockholders  in  proper  cases  to 
maintain  suits  for  these  purposes  Is  also  well 
settled. 

In  a  leading  case  upon  this  subject,  decid- 
ed by  the  Supreme  Court  of  the  United  States, 
Mr.  Justice  Wayne,  speaking  tor  the  court, 
said: 

"It  Is  now  no  longer  doubted,  either  In 
England  or  in  the  United  States,  that  courts 
of  equity,  in  both,  have  a  Jurisdiction  over 
corporations,  at  the  Instance  of  one  or  more 
of  their  members,  to  apply  preventive  reme- 
dies by  Injunction,  to  restrain  those  who  ad- 
minister them  from  doing  acts  which  would 
amount  to  a  violation  of  charters,  or  to  pre- 
vent any  misapplication  of  their  capitals  or 
profits,  which  might  result  In  lessening  the 
dividends  of .  stockholders,  or  the  value  of 
their  shares,  as  either  may  be  protected  by 
the  franchises  of  a  corporation,  if  the  acta 
intended  to  be  done  create  what  is  in  the 
law  denominated  a  breach  of  trust ;  and  the 
Jurisdiction  extends  to  inquire  into,  and  to 
enjoin,  as  the  case  may  sequire  that  to  be 
done,  proceedings  by  individuals,  in  whatever 
character  they  may  profess  to  act,  if  the  sub- 
ject of  complaint  is  an  imputed  violation  of  a 
corporate  franchise  or  the  denial  of  a  right 
growing  out  of  it,  for  which  there  is  not  an 
adequate  remedy  at  law."  Dodge  v.  Woolsey, 
18  How.  331,  341,  16  li.  Ed.  401. 

Mr.  Pomeroy,  In  his  great  work  on  Elqnity 
Jurisprudence,  at  section  1093,  says : 

"In  a  second  class  of  cases,  where  the  di- 
rectors are  not  charged  with  any  misapplica- 
tion of  the  corporate  property  for  their  own 
benefit,  nor  with  any  breach  of  their  fidu- 
ciary duty  to  the  corporation,  but,  although 
purporting  to  act  for  the  common  welfare, 
they  have  adopted,  or  are  about  to  adopt, 
some  measure  which  Is  ultra  vires  or  beyond 
the  scoi)e  of  their  corporate  powers,  a  suit 
may  be  prosecuted  against  them  by  stock- 


holders to  obtain  the  appropriate  relief,  ei- 
ther of  rescission  or  of  prevention.  Under 
some  circumstances  even  a  single  dissenting 
stockholder  would  not  be  bound  by  such  an 
act,  done  by  a  unanimons  board  of  directors, 
and  approved  by  all  the  other  stockholders 
except  himself.  The  theory  of  this  class  of 
suits  is  that  a  stockholder  has  the  right  that 
the  operations  of  the  corporation  should  be 
kept  by  the  directors  within  tbe  powers  con- . 
ferred  by  Its  cliarter.  Every  measure  which 
transcends  those  powers,  although  done  in 
good  faith,  violates  the  rights  which  inhere 
in  the  ownership  of  the  stock  and  puts  the 
value  of  the  stock  Itself  at  hazard.  The  suit 
may  be  brought  by  a  single  stockholder  su- 
ing on  his  own  account  alone,  or  by  a  stock- 
holder suing  on  behalf  of  all  others  who  are 
similarly  situated.  The  corporation  is,  of 
course,  made  a  codefendant,  and  any  other 
corporation  or  person  who  has  Joined  in  the 
ultra  vires  transaction  may  also  be  made  a 
codefendant" 

In  Clark  &  Marshall  on  Private  Corpora- 
tions, vol.  2,  1^  166S-1671,  the  doctrine  is 
thus  stated: 

"In  equity,  therefore,  a  trust*  is  created  by 
implication  in  favor  of  the  stockholders  that 
the  corporation  will  not  so  manage  Its  busi- 
ness or  afFairs  as  to  defeat  the  object  for 
which  it  was  created,  and  that  it  will  use 
and  apply  Its  assets  for  the  purpose  of  carry- 
ing out  those  objects,  and  not  divert  them 
to  other  purposes.  Nothing,  therefore,  is 
now  more  surely  settled  in  the  law  of  cor- 
porations than  the  doctrine  that  any  unau- 
thorised act  or  contract  by  the  directors  or  a 
majority  of  the  stockholders  of  the  corpora- 
tion, which  win  destroy  the  existence  of  the 
corporation  or  render  it  unable  to  perform 
Its  functions,  or  any  misapplication  or  diver- 
sion of  assets  to  purposes  not  authorized  by 
its  charter,  even  though  all  other  stodchold- 
ers  may  consent.  Is  a  breach  of  trust  towards 
a  dissenting  stockholder,  against  which  he  Is 
entitled  to  relief  in  equity." 

"To  give  a  court  Jurisdiction  to  enjoin  ul- 
tra vires  acts  upon  the  part  of  a  corporation 
at  the  suit  of  a  stockholder,  it  is  not  neces- 
sary that  there  shall  be  any  intentional  wrong 
or  actual  fraud  upon  the  part  of  the  officers 
or  other  stockholders.  It  Is  enough  that  the 
act  Is  ultra  vires.  Nor  need  there  be  any 
loss  to  the  corporation.  The  fact  that  an  ul- 
tra vires  act  of  business  will  be  beneficial  to 
the  corporation,  and  cannot  Injure  its  stock- 
holders, makes  it  none  the  less  ultra  vires, 
and  is  no  answer  to  a  suit  by  a  dissenting 
stockholder  to  enjoin  the  same." 

There  can  be  no  denial  of  the  Jurisdiction 
of  that  court  over  the  Golden  Cross  and  its 
property.  The  corporation  was  before  it  by 
personal  service  of  process,  and  made  defense 
by  answer,  and  the  property  was  Impounded 
by  injunction. 

The  contention  of  the  defendant  is  solely 
that  the  complainants  cannot  maintain  their 
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bill  for  the  relief  sought,  without  haying  the 
Home  Circle  before  the  court  by  actual  serv- 
ice of  process  or  TOlnntary  appearance.  The 
cases  of  Pennoyer  ▼.  NefT,  96  V.  S.  734,  24 
L.  Ed.  666,  and  others  of  the  Supreme  Court 
of  the  United  States  following  it,  and  our 
own  case  of  Paper  Company  v.  Sliyer,  108 
Tenn.  444,  67  S.  W.  866,  68  L.  R.  A.  173,  are 
relied  upon  to  sustain  this  contention.  We 
do  not  think  these  cases  are  applicable  to 
the  one  under  consideration.  They  only  hold 
that,  where  the  proceeding  is  solely  in  per^ 
sonam,  publication  or  other  authorized  form 
of  substitute  service  is  Insufficient,  and  that 
where  only  such  service  is  had  a  decree  af- 
fecting the  rights  of  a  defendant,  not  other- 
wise brought  before  the  court,  is  void  for 
want  of  notice  or  due  process  of  law.  In 
the  cases  cited,  judgments  for  debt  without 
attacliment  of  property,  or  In  excess  of  the 
value  of  the  property  attached,  were  held 
to  be  void  against  nonresidents,  made  par- 
ties defendant  by  publication  under  state 
statutes  and  without  voluntary  appearance. 

This  is  not  a  case  of  that  character.  Com- 
plainants bring  this  bill  to  have  the  powers 
and  purposes  of  a  corporation,  the  Golden 
Cross,  chartered  under  the  laws  of  Tennes- 
see and  domiciled  in  this  state,  declared,  and 
an  act  done  by  it,  claimed  by  them  to  be  in 
excess  of  those  powers  and  in  violation  of 
its  charter  and  the  laws  of  this  state,  de- 
clared void,  and  to  restrain  the  corporation 
from  a  threatened  and  unauthorized  use  of 
its  franchises  and  other  personal  property, 
presumed  to  be  at  its  domicile,  and  within 
the  Jurisdiction  and  under  the  control  of  the 
court  It  is  brought  to  fix  the  status  of  a 
Tennessee  corporation,  a  citizen  of  the  state, 
and  to  protect  property  impounded  by  prop- 
er injunction  from  an  unlawful  and  author- 
ized appropriation.  In  cases  of  this  kind  all 
nonresidents  of  the  state  who  are  necessary 
parties  can  be  brought  t>efore  the  court  by 
substituted  service  of  process  and  full  relief 
decreed.  They  are  not  within  the  rule  an- 
nounced in  Pennoyer  v.  NetF,  supra,  as  there- 
in expressly  stated.    It  Is  there  said: 

"Except  in  cases  affecting  the  personal 
status  of  the  plaintltF,  and  cases  in  which 
that  mode  of  service  may  be  considered  to 
have  been  assented  to  in  advance,  as  here- 
inafter mentioned,  the  substituted  service  of 
process  by  publication,  allowed  by  the  law 
of  Oregon,  and  by  similar  laws  in  other 
states,  where  actions  are  brought  against 
nonresidents,  is  effectual  only  where,  in  con- 
nection with  process  against  the  person  for 
commencing  the  action,  the  prbperty  In  the 
state  is  brought  under  control  of  the  court, 
and  subjected  to  its  disposition  by  process 
adapted  to  that  purpose,  or  where  the  judg- 
ment is  sought  as  a  means  of  reaching  such 
property  or  affecting  some  interest  therein; 
in  other  words,  where  the  action  is  in  the 
nature  of  a  proceeding  In  rem.  As  stated 
by  Cooley,  in  his  treatise  on  Constitutional 
Limitations  (page  406),  for  any  other  purpose 


than  to  subject  the  property  of  a  nonresident 
to  valid  Claims  against  him  in  the  state,  'due 
process  of  law  would  require  appearance  or 
personal  service  before  the  defendant  could 
be  personally  bound  by  any  jadgrment  ren- 
dered.' 

"It  Is  true  that  In  a  strict  sense  a  pro- 
ceeding In  rem  is  one  taken  directly  against 
property,  and  has  for  its  object  the  disposi- 
tion of  the  property,  without  reference  to  the 
title  of  individual  claimants;  but  in  a  large 
and  more  general  sense  the  terms  are  applied 
to  actions  between  parties,  where  the  direct 
object  is  to  reach  and  dispose  of  property 
owned  by  them,  or  of  some  interest  therein. 
Such  are  cases  commenced  by  attachment 
against  the  property  of  debtors,  or  instituted 
to  partition  real  estate,  foreclosing  a  mort- 
gage, or  enforce  a  Iten.  So  far  as  they  af- 
fect property  in  the  state  they  are  substan- 
tially proceedings  in  rem  in  the  broader 
sense  which  we  have  mentioned." 

The  same  doctrine  has  been  announced 
and  followed  In  many  other  cases.  Among 
them  are  Loaiza  y.  Superior  Court,  86  Cal. 
11.  24  Pac.  707,  9  lu  R.  A.  376,  20  Am.  St 
Rep.  206;  Dunham  y.  Dunham,  162  111.  610, 
44  N.  E.  841,  35  li.  R.  A.  79;  Butter  t.  Wash, 
ington,  46  La.  Ann.  281,  12  South.  356,  19 
L.  R.  A.  816 ;  Peaslee  v.  Peaslee,  147  Mass. 
180,  17  N.  B.  606;  Amy  v.  Amy,  12  Utah, 
286,  42  Pac.  1121 ;  State  v.  Duket  90  Wis. 
276,  68  N.  W.  83,  31  L.  R.  A.  615,  48  Am.  St 
Rep.  930;  Reed  v.  Reed,  52  Mich.  123,  17 
N.  W.  720,  60  Am.  Rep.  261;  Haddock  T. 
Haddock,  201  U.  S.  662,  26  Sup.  Ct  525,  60 
L.  Ed.  867,  5  Am.  &  Eng.  Ann.  Cas.  1. 

And  It  is  now  well-settied  law  that  in 
cases  InTolving  the  status  of  their  citizens 
and  proceedings  in  rem  the  several  states 
may  by  statute  provide  for  substituted  or 
constructive  service  of  process,  against  non- 
residents who  may  be  interested,  so  as  to 
bring  them  before  their  courts  and  bind 
them  by  decrees  there  pronounced.  Juris- 
diction thus  obtained  is  continually  exer- 
cised by  the  courts  of  all  the  states  In  suits 
brought  to  wind  ap  and  administer  the  af- 
fairs of  Insolvent  corporations,  to  collect 
debts  due  from  nonresidents  where  prc^erty 
of  the  debtor  is  within  the  state,  and  under 
the  ccmtrol  of  the  court  by  attachment  or 
other  equivalent  process,  and  in  divorce 
cases.  There  could  not  be  a  stronger  case 
for  the  application  of  this  rule  than  the  one 
under  consideration.  The  chief  question  In- 
volved Is  the  extent  and  limits  of  the  cor- 
porate power  of  a  corporation  created  and 
organized  in  this  state  and  under  its  laws. 

Can  it  be  said  that  the  courts  of  the  states 
are  without  Jurisdiction  to  construe  their 
own  laws,  and  define  and  declare  the  powers 
of  corporations  created  under  them,  deter- 
mine whether  acts  which  those  corporations 
have  done  or  are  contemplating  doing  are 
within  the  powers  granted,  and  restrain 
them  from  exceeding  them  and  violating  the 
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lav  of  their  creation,  merely  because  nonresi- 
dents of  the  state  have  made  contracts  with 
them,  and  especially  where  such  contracts 
are  Ulegal  and  void?  This  has  never  been 
held  in  any  case  brought  to  our  attentioD, 
and  we  do  not  think  it  wUl  be.  It  would 
deprive  the  several  states  of  the  control  of 
their  own  corporate  creatures,  and  violate 
their  sovereignty.  If  the  law  was  as  In- 
sisted by  defendant,  the  several  states  could 
not  maintain  In  their  own  courts  proceedings 
to  forfeit  the  charters  of  corporations  cre- 
ated under  their  laws,  for  violation  of  the 
provisions  of  the  charter  or  the  general  laws 
of  the  state,  where  such  corporations  had 
contracted  with  a  nonresident  This  case 
not  only  Involves  the  status — that  Is,  the 
corpwate  powers — of  a  Tennessee  corpora- 
tion, but  the  court  In  which  it  was  brought 
obtained  Jurisdiction  and  control  of  Its  per- 
sonal property  Impounded  by  injunction,  and 
thus  it  is  within  both  exceptions  recognized 
In  the  case  of  Pennoyer  t.  Netf,  supra,  and 
others  following  it 

Complainants  do  not  seek  any  personal 
decree  against  the  Home  Circle.  There  is  no 
attempt  to  compel  that  corporation  to  do 
anything,  and  as  against  it  this  is  in  no 
sense  an  action  in  personam.  The  gravamen 
of  the  bill  is  to  determine  the  corporate 
powers  of  the  Golden  Cross,  a  domestic  cor- 
poration, have  a  contract  made  by  it,  and 
claimed  to  be  in  excess  of  the  powers  grant- 
ed It  by  its  charter,  declared  ultra  vires  and 
void,  to  restrain  it  from  disposing  of  its  as- 
sets under  such  void  contract  and  to  re- 
quire it  and  its  officers  to  return  to  the 
Home  Circle  such  assets  of  that  corporation 
as  it  has  illegally  and  wrongfully  received. 
We  have  no  doubt  of  the  Jurisdiction  of  the 
courts  of  this  state  to  entertain  a  bill  for 
these  purposes,  and  to  bring  before  them, 
by  publication  under  the  statutes  of  this 
state  providing  for  substituted  process  of 
this  character  against  nonresidents,  all  par- 
ties residing  in  other  states  or  countries  who 
may  be  interested  or  aCTected  by  the  ultra 
vires  and  void  act  complained  of. 

We  now  come  to  the  determinative  ques- 
tion in  the  case;  that  is,  whether  or  not  the 
Golden  Cross  could  lawfully  enter  Into  the 
contract  of -merger  and  union  with  the  Home 
Circle.  We  think  it  conld  not,  and  that  the 
consolidation  attempted  was  and  is  void. 

Corporations  are  creatures  of  the  legisla- 
tive department  of  the  government,  and  exist 
solely  and  alone  by  virtue  of  the  act  of  in- 
corporation. They  can  exercise  no  powers 
which  are  not  expressly  granted  them,  or  are 
necessarily  implied  from  the  express  powers 
given.  Authority  for  all  their  acts  must  be 
found  In  their  charters,  or  the  general  laws 
of  the  state  of  their  creation.  Where  the 
charter  or  law  is  silent  as  to  the  power 
sought  to  be  exercised,  It  does  not  exist ;  and 
wherever  a  grant  of  corporate  power  is 
claimed  by  a  corporation  it  must  clearly  ap- 
pear and  will  not  be  inferred  or  presumed. 


All  statutes  under  which  a  power  Is  asserted 
must  be  favorably  construed  to  the  state 
from  which  the  power  emanated,  and  against 
the  grant  of  it.  These  are  well-established 
principles  of  the  common  law,  and  have 
been  frequently  applied  by  the  court.  Dead' 
erick  V.  Wilson,  8  Baxt  133;  Memphis 
Gayoso  Gas  Company  v.  Williamson,  9  Helsk. 
326;  City  of  Memphis  v.  Memphis  Gayoso 
Gas  Co.,  9  Helsk.  S33 ;  Elevator  Co.  v.  Rail- 
road Co.,  85  Tenn.  703,  8  S.  W.  52,  4  Am. 
9t.  Rep.  798;  Miller  v.  Insurance  Co.,  92 
Tenn.  176,  21  S.  W.  39,  20  L.  R.  A.  765. 

The  law  upon  this  subject  is  clearly  and 
forcefully  stated  by  Chief  Justice  Gray  in 
Davis  V.  Old  Colony  Railroad  Co.,  131  Mass. 
259,  41  Am.  Rep.  221,  and  quoted  with  ap- 
proval by  this  court  In  the  case  of  Elevator 
Company  v.  Railroad  Co.,  supra,  in  these 
words: 

"A  corporation  has  power  to  do  such  busi- 
ness only  as  it  is  authorized  by  its  act  of 
incorporation  to  do,  and  no  other.  It  is  not 
held  out  by  the  government,  nor  by  the 
stockholders,  as  authorized  to  .make  con- 
tracts which  are  beyond  the  purposes  and 
scope  of  its  charter.  It  is  not  vested  with 
all  tile  capacities  of  a  natural  person,  or  of 
an  ordinary  partnership,  but  with  such  only 
as  its  charter  confers.  If  it  exceeds  its 
charter  powers,  not  only  may  the  govern- 
ment take  away  its  charter,  but  those  who 
have  subscribed  to  its  stock  may  avoid  any 
contract  made  by  the  corporation  in  clear 
excess  of  its  powers.  If  it  makes  a  contract 
manifestly  beyond  the  powers  conferred  by 
its  charter,  and  therefore  unlawful,  a  court 
of  chancery,  on  application  by  a  stockhold- 
er, will  restrain  the  corporation  from  carry- 
ing out  the  contract;  and  a  court  of  common 
law  will  sustain  no  action  on  the  contract 
against  the  corporation." 

Corporations  liave  no  general  power  to  coq- 
solldate  or  merge  with  another  corporation 
unless  the  express  authority  to  do  so  is  found 
in  their  charters  or  the  statutes  of  the  states 
which  created  them,  respectively.  In  Thomp- 
son's Commentaries  on  the  Law  of  Corpora- 
tions, vol.  1,  i  315,  it  is  said : 

'The  consolidation  of  the  funds  of  two  In- 
corporated companies,  so  as  to  form  a  single 
corporation,  has,  generally  speaking,  the  ef- 
fect of  dlssolvlDg  both  the  old  corporations 
as  distinct  entities,  and  of  creating  a  new 
coriwratlon.  This  new  corporation  can  no 
more  be  created  without  the  sanction  of  the 
Legislature  than  could  either  of  the  original 
constituent  corporations.  Accordingly  it  Is 
held  in  England  that  in  the  absence  of  any 
special  power  for  that  purpose  in  their  deeds 
of  settlement,  an  amalgamation  between  two 
Joint-stock  companies  is  ultra  vires  and  in- 
valid, and  that  the  obligations  and  liabilities 
arising  out  of  such  attempted  amalgamation, 
and  assumed  by  the  directors  of  the  pur- 
chasing company,  cannot  be  enforced  against 
the  shareholders  of  such  company." 
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In  Clark  &  Ifanliall  on  Corporations,  toL 
2,1349,  it  Is  said: 

"Tbe  consolidation  of  corporations  Is  not 
within  the  objects  of  a  corporation,  In  the 
absence  of  provisions  therefor,  and  cannot  be 
Implied.  It  Is  well  settled,  therefore,  that  cor- 
porations cannot  lawfully  consolidate,  how- 
ever desirable  and  beneficial  consolidation 
may  be,  unless  the  state  has  expressly  autho- 
rized them  to  do  so.  'Legislative  authority 
is  Just  as  essential  to  a  valid  consolidation  of 
existing  corporations  as  it  is  to  the  creation 
of  a  corporation  In  tbe  first  instance.  It  fol- 
lows that  an  agreement  between  two  or  more 
corporations  to  consolidate,  in  the  absence  of 
legislative  authority,  is  ultra  vires,  and  will 
not  be  enforced,  even  though  it  may  have 
been  partly  performed.* 

"An  ultra  vires  agreement  to  consolidate  la 
void,  and  cannot  be  enforced  by  the  courts  at 
the  suit  of  either  party,  and  it  can  make  no 
difference  that  it  has  been  partly  performed." 
Id.,  p.  1057. 

It  is  conceded  on  behalf  of  tbe  defendants 
that  there  is  not  to  be  found  in  the  charter  of 
the  Oolden  Cross  any  authority  to  consolidate 
with  another  corporation;  but  It  is  said  that 
this  power  Is  given  it  by  chapter  198,  p.  329, 
of  tbe  Acts  of  the  General  Assembly  of  1887. 
This  statute  Is  as  follows: 

"Be  it  enacted  by  the  General  Assembly  of 
the  state  of  Tennessee,  that  all  corporations 
now  or  hereafter  existing  under  the  laws  of 
this  state,  whether  incorporated  under  si>eclal 
or  general  laws  of  the  state,  shall  have  the 
power,  and  they  are  hereby  authorized  and 
empowered,  to  lease  and  dispose  of  their 
property  and  franchises,  or  any  part  there- 
of, to  any  corporation  of  this  or  any  other 
state  engaged  In  or  carrying  on,  or  authorized 
by  Its  charter  to  carry  on  In  this  or  any  other 
state,  the  same  general  business  as  is  autho- 
rized by  the  charter  of  any  such  lessor  cor- 
poration, and  said  corporations  shall  likewise 
have  the  power,  and  are  hereby  authorized 
to  make,  any  contract  for  the  use,  enjoyment, 
and  operation  of  their  property  and  franchis- 
es, or  any  part  thereof,  with  any  other  such 
corporation  of  this  or  any  other  state,  on 
such  terms  and  conditions  as  may  be  agreed 
upon  between  the  contracting  corporations; 
and  such  lessee  corporation  or  corporations 
Is  authorized  and  empowered  to  carry  out 
such  leases  and  contracts:  Provided,  how- 
ever, that  any  such  leases  or  contracts,  when 
made  by  or  under  tbe  direction  of  the  boards 
of  directors  of  the  contracting  corporations, 
shall  be  authorized  or  approved  by  the  vote 
of  a  majority,  In  amount  of  the  stock  of  the 
lessor  corporation  present  or  represented  at 
a  regular  or  called  meeting  of  the  stockhold- 
ers of  said  corporation:  And  provided  fur- 
ther, that  sixty  days*  notice  of  such  meetings 
be  given  in  a  Memphis,  KnoxviUe  and  Nash- 
ville dally  newspaper  of  the  time,  place,  and 
purposes  of  such  meeting:  And  provided 
further,  that  where  the  lessee  corporation  Is 
a  corporation  of  this  state,  the  authority  or 


approval  of  Its  8to<&holders  shall  in  like 
manner  be  obtained  to  the  contract  or  lease : 
And  provided  further,  that  this  act  shall  not 
be  BO  construed  as  to  authorize  any  corpora- 
tion of  this  or  any  other  state  to  lease  or 
purchase  any  railroad  and  line  that  is  a 
competitor  for  the  same  business  with  any 
line  already  owned  or  under  control,  by  lease 
or  otherwise,  or  two  lines  of  railway  that 
are  competitors  for  the  same  business  in  this 
state.** 

This  court  had  this  statute  before  it  in 
the  case  of  Coal  Creek  Company  v.  Tennessee 
Coal  Co.,  106  Tenn.  651,  62  S.  W.  162,  and 
held  that  it  did  not  embrace  private  corpora- 
tions, but  only  quasi  public  corporations.  We 
have  again  examined  the  question,  and  are 
satisfied  with  tbe  soundness  of  that  case,  tor 
the  reasons  therein  stated,  and  without  fur- 
ther discussion  adhere  to  the  oonstructton 
there  given  tbe  statute. 

But,  if  It  did  embrace  private  corporations, 
it  could  not  be  held  to  apply  to  those  of  the 
character  and  class  to  which  the  Golden 
Cross  belongs;  that  is,  "corporaticms  for  the 
general  welfare  of  society,  and  not  for  Indi- 
vldual  profit"  The  statute  by  its  terms 
clearly  contemplates  corporations  which  have 
a  capital  stock,  stockholders,  and  which  may 
and  do  own  property  to  be  used  and  disposed 
of  in  carrying  on  and  conducting  some  sort 
of  business,  in  which  earnings  may  be  made 
for  the  individual  profit  of  tbe  stockholders. 
It  provides  for  the  lease  and  disposition  of 
the  property  of  the  corporation,  provided  that 
the  same  be  approved  of  by  a  vote  of  a 
majority  of  "the  stock,"  in  a  meeting  of  "tbe 
stodcholders"  held  for  that  purpose,  of  which 
notice  as  therein  required  shall  be  given. 

Fraternal  beneficiary  associations,  as 
known  to  the  laws  of  Tennessee,  have  neither 
capital  stock,  stockholders,  nor  property  to 
be  used  In  business  for  individual  profit. 
Those  Interested  in  such  associations  are  not 
denominated  "stockholders,"  but  "members." 
They  are  so  styled  by  the  statute  under 
which  tbe  Golden  Cross  was  Incorporated 
(chapter  142,  p.  232,  Acts  1875;  Shannon's 
Code,  §  2524),  where,  in  referring  to  this  class 
of  corporations,  it  is  provided :  "The  general 
welfare  of  society,  not  individual  profit.  Is 
the  object  for  which  this  charter  is  granted, 
and  hence  the  members  are  not  stockholders 
in  the  legal  sense  of  the  term,  and  no  divi- 
dends or  profits  shall  be  divided  among  the 
members.**  They  are  also  called  and  known 
as  "members,'*  and  not  "stockholders,"  in  all 
the  subsequent  statutes  enacted  by  tbe  Gen- 
eral Assembly  for  the  purpose  of  regulating 
and  controlling  fraternal  beneficiary  associa- 
tions, organized  under  the  laws  of  this  state, 
or  of  other  states  doing  business  in  this 
state.  We  refer  to  chapter  19,  p.  144,  Acts 
1897;  chapter  113,  p.  163,  Acts  1901;  and 
chapter  480,  p.  1021,  Acts  1905.  They  have 
no  stock  in  the  corporation,  for  tbe  good  rea- 
son that  none  can  be  subscribed  or  issued. 
These  associations  have  no  franchises  and 
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propertjr,  whlcb  are  amaceptlUe  of  lease  or 
sale,  80  as  to  be  used  and  operated  by  anoth- 
er corporation.  The  very  nature  ol  the  cor- 
poration is  a  conclusive  argument  in  support 
«f  this  proposition.  We  cannot  see,  under 
any  construction  that  can  be  placed  upon  the 
statute,  how  It  could  be  made  to  apply  to  a 
corporation  like  that  of  the  defendant,  and 
we  bold  that  it  does  not 

Nor  does  the  statute  authorize  a  consolida- 
tion and  anion  of  a  domestic  corporation 
with  a  foreign  corporation.  A  lease  of  the 
property  ot  one  corporation  to  another,  to  be 
operated  by  It.  Is  entirely  a  difTerent  thing 
from  a  merger  or  union  of  the  two  corpora- 
tions. But  it  Is  unnecessary  to  construe  the 
statute  In  this  resi)ect,  as  it  does  not  embrace 
the  defendant  corporation,  and  therefore  can- 
not be  relied  upon  to  snpiwrt  Its  action  at- 
tacked In  this  case. 

It  is  aald  for  the  defendant  that  it  is  held, 
in  the  case  of  Coal  Creek  Co.  v.  Tennessee 
Coal  Company,  supra,  that  private  corpora- 
tions have  the  power  under  the  common  law 
to  sell  and  dispose  of  their  property.  This  is 
true,  and  It  is  sound  law;  but  it  has  no  ap- 
plication to  this  case.  The  contract  or  agree- 
ment made  by  the  Golden  Cross  with  the 
Rome  Circle  does  not  involve  a  sale  or  lease 
of  its  property  or  franchise.  It  has  no  prop- 
erty to  sell  or  lease  In  that  sense.  The  con- 
tract Is  in  form  and  substance  a  merger  of 
the  two  corporations,  by  which  the  Golden 
Cross  takes  over  and  absorbs  the  Home  Cir- 
cle, admitting  its  1,900  members  to  full  mem* 
bersbip,  without  medical  examination,  as  re- 
quired by  the  by-laws  of  the  former,  although 
some  of  them  were  ineligible  to  snch  member- 
ship on  account  of  age,  secures  to  some  of 
them  certain  rights  which  they  would  not 
be  entitled  to  under  those  by-laws  and  the 
laws  of  Tennessee,  If  admitted  as  members  of 
the  Golden  Cross  in  the  usual  way,  and  con- 
ceding some  of  the  offlcers  of  the  Home  Circle 
certain  rights  and  rank  to  which  they  were 
entitled  as  members  of  the  Home  Clrde. 

It  is  styled  a  "merger  and  union"  of  the 
two  conapanies  In  the  original  agreement 
made  by  the  executive  committees  of  the  two 
corporations  and  all  subsequent  proceedings 
bad  for  the  pnri>08e  of  approving  and  carry- 
ing it  into  effect  It  is  so  styled  in  the  plead- 
ings in  this  case,  and  in  fact  and  legal  effect 
Is  a  consolidation  of  the  two  associations.  It 
Is,  therefore,  a  contract  which  the  Golden 
Cross  had  no  authority,  under  its  charter  or 
the  laws  of  Tennessee,  to  make,  or,  having 
made,  to  carry  into  effect 
'  The  complainants  have  a  right  to  maintain 
a  bill  In  the  courts  of  Tennessee  to  have  it 
declared  ultra  vires  and  void,  and  to  enjoin 
t)ie  defendant  and  its  offlcers  and  agents 
from  doing  or  performing  any  act  in  compli- 
ance with  Its  stipulations  and  terms,  and,  as 
incidental  to  that  relief,  to  have  an  account 
taken  of  any  assets  of  the  Home  Circle  which 


have  come  to  the  bands  of  the  Golden  Cross, 
the  same  ascertained  and  returned  to  it,  or 
its  proper  representatives,  in  all  things  as  or- 
dered by  the  chancellor. 

The  decree  of  the  chancellor  Is  therefore 
affirmed,  with  cost 


WBST  et  aL  v.  BURKS. 
(Sapreme  Court  of  Arkansas.    April  12,  1909.) 

1.  Appeai,  and  Ebbob  (S  1009*)— Firdiros— 
Conclusiveness. 

A  finding  of  the  chancellor,  aupported  by 
a  preponderance  of  the  evidence,  wul  not  be 
disturbed  on  appeal. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  CentDig.  i|  3970-3978;  Dec.Dig.  i  1009.*] 

2.  Pleading  (S  409*)— Want  of  Answeb— 
Waives. 

A  defendant  goin^  to  trial  on  his  cross- 
complaint,  without  insisting  on  an  answer,  and 
treating  the  allegations  thereof  as  having  been 
made  Issues  in  the  cause,  waives  the  fihng  of 
an  answer. 

[Ed.  Note. — For  other  cases,  see  Pleading, 
Cent  Dig.  {  1376;   Dec.  Dig.  {  400.*] 

3.  Judgment  (|  170*)— Vacating  Judgment 
ON  CoNSTBuenvB  Sebvigb— Rxkedy- Stat- 
utes. 

Under  Kirby's  Dig.  I  62o8,  authorizing  a 
defendant  against  whom  a  judgment  has  been 
rendered  on  constructive  service  to  move  with- 
in two  years  for  a  retrial  of  the  cause,  a  de- 
fendant against  whom  a  decree  has  been  render- 
ed on  constrnctive  service  may  move  a  retrial 
of  the  cause,  but  the  decree  will  Qot  be  set  aside 
until  on  the  retrinl  it  is  found  erroneous,  and 
then  the  court  will  either  confirm,  modify,  or 
set  it  aside. 

[BM.  Note.— For  other  cases,  see  Judgment, 
Cent  Dig.  {{  331,  332 ;   Dec.  Dig.  {  170.*] 

4.  Appeal  and  Ebbob  (g  1074*)— Habkless 
Ebbob— Ebboneous   Rulings. 

The  refusal  to  stay  process  for  the  enforce^ 
ment  of  a  decree  rendered  on  constructive  serv- 
ice until  a  retrial  on  the  merits  is  bad  is  not 
prejudicial,  where  on  the  final  hearing  the  court 
properly  refused  to  set  aside  the  decree. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  |{  424S,  4249;  Dec.  Dig.  t 
1074.*] 

Appeal  from  Little  River  Chancery  Court ; 
Jas.  D.  Shaver,  Chancellor. 

Suit  by  J.  B.  Burks  against  Clarence  West 
and  another.  In  which  defendants  moved  to 
set  aside  a  decree  rendered  on  constructive 
service  of  process.  From  an  order  refusing 
to  set  aside  the  decree  originally  rendered 
and  confirming  the  same,  defendants  appeal. 
Affirmed. 

J.  T.  Cowling,  for  appellants.  J.  B.  Burks, 
pro  se. 

Mcculloch,  C.  J.  Plaintiff,  J.  B.  Burks, 
instituted  this  action  in  the  chancery  court 
of  Uttle  River  county  against  defendants, 
Clarence  West  and  bis  wife,  OUle  West  to 
foreclose  a  mortgage  on  real  estate  executed 
to  him  by  the  defendants.  The  defendants 
were  nonresidents  of  the  state,  and  were 
constructively  summoned  to  appear  in   the 
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action.  A  decree  was  rendered  at  the  No- 
vember term,  1906,  forecloalng  the  mortgage 
and  ordering  the  sale  by  a  commissioner  of 
the  land  described  In  the  mortgage  for  the 
satisfaction  of  the  debt  secured.  On  a 
later  day  of  the  same  term  the  defendants 
appeared  and  filed  their  motion  to  set  aside 
the  decree  In  accordance  with  the  statute, 
and  asked  to  be  permitted  to  make  a  de- 
fense to  the  plalntltTB  cause  of  action.  They 
filed  their  answer  and  also  a  cross-com- 
plaint, setting  up  certain  defenses  and 
counterclaims  against  plain titT;  and  at  a 
subsequent  term  of  the  court  a  retrial  of 
the  cause  was  had  before  the  chancellor, 
who  refused  to  set  aside  the  decree  formerly 
rendered,  and  confirmed  the  same.  It  would 
serve  no  useful  purpose  to  discuss  In  detail 
the  evidence  adduced  at  the  trial.  The  tes- 
timony was  conflicting,  and  we  are  of  the 
opinion  that  It  clearly  preponderates  In  fa- 
vor of  the  finding  of  the  chancellor,  and  that 
his  findings  should  not  be  disturbed. 

It  is  contended  on  behalf  of  defendants 
that,  as  the  plaintitT  filed  no  answer  to  their 
cross-complaint,  the  same  should  have  been 
taken  as  confessed,  and  a  decree  in  their 
favor  should  have  been  rendered  thereon. 
They  went  to  trial  on  their  cross-complaint 
without  insisting  on  an  answer,  and  treated 
the  allegations  thereof  as  having  been  made 
issues  in  the  case.  They  therefore  waived 
the  filing  of  an  answer  to  their  cross-com- 
plaint Pembroke  v.  Logan,  71  Ark.  384, 
74  S.  W.  297;  Crlbbs  v.  Walker,  74  Ark.  104, 
85  S.  W.  244. 

During  the  pendency  of  defendant's  mo- 
tion for  retrial  of  the  case  the  commissioner 
proceeded  with  the  sale  of  the  land  under 
the  orders  of  the  court,  and  sold  It  to  the 
plalntur.  It  is  contended  that  the  order  of 
sale  should  have  been  set  aside  pending 
the  hearing  of  the  motion,  and  that  the 
court  erred  In  allowing  the  sale  to  stand. 
The  statute  provides  that  a  defendant 
against  whom  a  Judgment  has  been  render- 
ed on  constructive  service  may  appear  at 
any  time  within  two  years  after  the  rendi- 
tion thereof  and  move  to  have  the  cause 
retried;  "and,  security  for  the  costs  being 
given,  such  defendant  or  defendants  shall 
be  permitted  to  make  defense,  and  there- 
upon the  action  shall  be  tried  anew  as  to 
such  defendant  or  defendants  as  If  there 
had  been  no  judgment,  and  upon  the  new 
trial  the  court  may  confirm,  modify,  or  set 
aside  the  former  judgment  and  may  order 
the  plalntur  in  the  action  to  restore  to  any 
such  defendant  or  defendants  any  money  of 
such  defendant  paid  to  them  under  such 
Judgment,  or  any  property  of  such  defend- 
ants obtained  by  the  plaintiff  under  It  and 
yet  remaining  in  his  possession,"  etc.  Sec- 
tion 6259,  Kirby's  Dig.  This  court  In  speak- 
ing of  the  remedy  under  this  statute  in  Port- 
er v.  Hanson,  36  Ark.  691,  said:   "They  [de- 


fendants] risk  the  costs,  and  are  entitled 
to  have  the  matter  of  merits  determined  on 
demurrer,  or  evidence  after  the  doors  are 
opened.  They  have  no  right,  however,  to 
have  the  former  Judgment  meanwhile  vacat* 
ed  on  motion.  It  remains  until  the  case  is 
retried,  to  be  then  confirmed,  modified,  or 
set  aside."  The  same  rule  was  announced 
by  this  court  in  Pearson  v.  Yance,  85  Ark. 
272,  107  S.  W.  986.  It  foUowa  from  this 
that  no  part  of  the  Judgment  or  decree 
should  be  set  aside,  until,  on  the  retrial  of 
the  case.  It  shall  have  been  found  to  be 
erroneous,  and  then  it  is  the  duty  of  tiie 
court  either  to  "confirm,  modify,  or  set 
aside  the  former  Judgment"  The  court  may 
sometimes  In  the  interests  of  Justice,  where 
a  motion  by  a  nonresident  defendant  for 
retrial  is  made,  stay  process  for  the  enforce- 
ment of  the  Judgment  until  a  retrial  on  the 
merits  can  be  had.  But  In  the  present  case 
the  court  was  not  asked  to  do  this;  and, 
even  If  it  bad  been  asked,  no  prejudice  re- 
sulted, inasmuch  as  on  the  final  hearing  of 
the  case  the  plalntlfF  prevailed,  and  the 
court  refused  to  set  aside  the  decree. 

We  find  no  error  In  the  record,  and  the  de- 
cree of  the  chancellor  is  afBrmed. 

BATTLE,  J.,  absent 


CITY  OP  CONWAY  t.  WADDBLLl 

(Supreme  Court  of  Arkansas.    March  22,  1900.) 

1.  Hawkebs  aitd  Pxddi:.kb8  ({  S*)— Who  Abb 

A  "peddier,"  within  Kirby's  Dig.  {  543S, 
authorizing  cities  and  towns  to  license  peddlers, 
is  one  who  goes  from  place  to  place  and  from 
house  to  houie  carrying  for  sale  and  exposing 
to  sale  the  goods,  wares,  and  merchandue  he 
carries.  [Quoting  Words  and  Phrases,  vol.  6, 
p.  5260.] 

[Ed.  Note. — For  other  oases,  see  Hawkers  and 
Peddlers,  Cent  Dig.  H  8-6;   Dec  Dig.  i  &•] 

2.  Hawkkbs  and  Peddlebs  (|  8*)— E*i.s  or 
One's  Own  Book. 

That  defendant  sold  his  own  book  made 
him  no  less  a  peddler,'  within  Kirby's  Dig.  | 
5438,  authorizing  dtlea  to  license  peddlers. 

[Ed.  Note.— For  other  cases,  see  Hawkers  and 
Peddlers,  Dec  Dig.  {  &•] 

8.  Hawkebs  and  Pbddlxbs  (i  8*)— Mkakiro 

OF  TXBICS. 

The  words  "pMdler"  and  "hawker,"  within 
Kirby's  Dig.  {  6438,  anthoriaing  .cities  to  li- 
cense, etc.,  hawkers  and  peddlers,  are  used  in 
the  ordinary  and  common-law  acceptation  of 
the  term  and  the  sense  in  which  the  words  are 
used  in  Const  art  16,  f  5,  authorising  the 
General  Assembly  to  tax  such  persons. 

[Ed.  Note.— For  other  cases,  see  Hawkers  and 
Peddlers,  Cent  Dig.  H  3-6;    Dec.  Dig.  i  8.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  4,  pp.  8220-8222.] 

4.  NujsANCB  (I  61*)  —  PuBUO  NxnsAnat  — 

Peddling. 

Peddlini;  on  the  streets  is  not  neoeasarily 
a  nuisance  m  Itself. 

[Ed.  Note.— For  other  cases,  see  Mnisaace. 
Dec.  Dig.  i  61.*] 
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6.  Hawkebs  and  Piddiabs  (t  4*)— Taxation 

— Municipal  Rights. 

Kirbys  Dig.  f  6488,  anthoriElng  cities  and 
towns  to  license,  tax,  etc.,  liawkers  and  ped- 
dleiB,  antliomes  a  tax  for  revenue. 

[Ed.  Mote.— For  other  cases,  see  Hawkers  and 
Peddlers,  Dec.  Dig.  |  4.*] 

6.  Hawkxbs  and  Pxddi,ebb  (i  4*)— Lickrbi 

Obdinances— Rkabonableness. 

A  city  ordinance  imposing  a  license  tax  of 
S25  a  day  on  hawkers  and  peddlers  is  void  as 
exacting  an  unreasonable  fee  or  tax. 

[Ed.  Note. — For  other  cases,  see  Hawkers  and 
Peddlers,  Dec  Dig.  j  4.*] 

Appeal  from  Circuit  Court,  Faulkner  CJonn- 
ty:    Eugene  Lankford,  Judge. 

Charles  W.  Waddell  wag  convicted  In  the 
mayor's  court  for  violating  an  ordinance  of 
the  City  of  Conway  by  peddling  -without  a 
license,  and  the  City  appeals  from  a  Judg- 
ment of  the  circuit  court  on  accused's  ap- 
peal declaring  the  ordinance  void.    Affirmed. 

Conway,  a  city  of  the  second  class,  has 
the  following  ordinance: 

"Ordinance  No.  165. 

"An  ordinance,  entitled,  'An  ordinance  to 
regulate  and  license  street  peddling  and 
street  exhibitions,  and  to  provide  punish- 
ment for  the  violation  of  the  regulations 
contained  therein.' 

"Be  it  ordained  by  the  city  council  of  the 
city  of  Conway,  Arkansas : 

"Section  1.  It  shall  be  unlawful  for  any 
person  to  sell,  offer  for  sale,  attempt  to  sell, 
peddle  or  attempt  to  peddle  any  goods,  wares, 
merchandise,  medldnes  or  articles  of  any 
kind  whatsoever,  except  meats,  vegetables 
and  farm  produce,  or  to  give  any  show,  en- 
tertainment or  exhibition  of  any  kind  for 
the  purpose  of  advertising  any  goods,  wares, 
mercliaDdlse,  medldnes  or  articles  of  any 
kind,  on  any  of  the  streets,  sidewalks,  al- 
l^s,  public  sqoares  or  oth«r,  public  grounds, 
fn  the  <Ats  of  Conway,  without  first  obtain- 
ing a  license  therefor  from  the  city  of  Con- 
"way  In  the  manner  hereinafter  set  forth. 

"Sec.  2.  Any  person  desiring  to  obtain  the 
license  required  by  section  1  of  this  ordl* 
nance  shall  make  application  therefor  to 
the  recorder  of  the  city  of  Conway,  who 
shall  Issue  such  license  upon  the  payment  by 
such  person  of  the  following  amounts  for 
such  license:  •  •  •  For  license  to  sell, 
offer  for  sale,  •  •  •  goods,  wares,  mer- 
chandise or  articles  of  any  kind  (except  fresh 
meat  vegetables  and  farm  produce)  when 
no  show,  entertainment  or  exhibition  Is  to 
be  given  In  advertising  said  articles,  •  •  • 
the  sum  of  twenty-five  dollars  per  day." 

"Sec.  5.  That  any  person  who  shall  violate 
the  provisions  of  section  1  of  this  ordinance 
shall  be  deemed  guilty  of  a  misdemeanor,  and 
upon  conviction  thereof  before  the  mayor  or 
other  proper  officer,  shall  be  fined  in  any  sum 
not  less  than  fifty  nor  more  than  one  hun- 
dred dollars  for  each  and  every  offense." 


The  appellee  was  convicted  of  a  violation 
of  this  ordinance  in  the  mayor's  court  He 
was  charged  with  the  offense  "of  selling 
articles  and  books  in  a  public  place  In  the 
dty  of  Conway  without  having  a  license 
therefor."  He  appealed  to  the  circuit  court 
The  circuit  court  held  that  the  ordinance 
was  void,  and  the  city  prosecutes  this  appeal. 

B.  W.  Robins,  for  appellant. 

WOOD,  J.  (after  stating  the  facts  as 
above).  Section  5438  of  Klrby's  Digest  gives 
cities  or  Incorporated  towns  the  power  "to 
license,  regulate,  tax,  or  suppress  hawkers, 
peddlers,"  etc.  A  "peddler"  Is  one  "who  goes 
from  place  to  place  and  from  house  to  house 
carrying  for  sale,  and  exposing  to  sale,  the 
goods,  wares,  and  merchandise  he  carries." 
Commonwealth  v.  Famum,  114  Mass.  267; 
In  re  Wilson,  8  Mackey,  341,  12  L.  R.  A. 
624;  6  Words  and  Phrases,  p.  5260,  "Peddler," 
and  cases  cited.  Appellee  sold  his  own  book, 
but  he  was  a  peddler  within  the  meaning  of 
this  statute  and  ordinance.  The  words  "ped- 
dler" and  "hawker"  In  the  statute  and  or- 
dinance are  used  in  the  ordinary  and  com- 
mon-law acceptation  of  the  terms,  and  In 
the  sense  in  which  these  words  are  used 
In  our  Constitution.  Article  16,  I  6.  Under 
the  statute  it  was  within  the  power  of  the 
dty  to- suppress  peddling  or  to  license  It  and 
to  fix  a  license  tax  or  fee  for  regulation  and 
for  revenue.  The  language  of  the  ordinance 
nowhere  Indicates  that  it  was  the  purpose 
of  the  dty  council  to  suppress  peddling. 
Had  such  been  the  purpose  of  the  council, 
it  doubtless  would  have  made  it  unlawful 
to  peddle  and  made  no  provision  for  obtaining 
a  license  therefor.  We  do  not  feel  warrant- 
ed In  saying  from  the  language  of  the  ordi- 
nance that  the  purpose  of  the  council  was 
to  suppress  peddling  altogether.  Peddling 
on  the  streets  is  not  necessarily  a  nuisance 
In  Itself,  and  there  Is  nothing  in  the  ordi- 
nance to  Indicate  that  the  council  Intended 
to  treat  It  as  such  and  to  suppress  it  On 
the  contrary,  the  express  language  of  sections 
1  and  2  of  the  ordinance  show  that  the  Inten- 
tion of  the  council  was  to  license  It  and  to 
require  the  payment  of  a  tax  or  fee  for  such 
license  In  the  sum  of  |25  per  day.  There  is 
no  prohibition  of  the  business,  but  an  ex- 
press permission  to  carry  It  on  upon  the 
conditions  prescribed.  The  tax  was  mani- 
festly both  for  the  purpose  of  regulation  and 
revenue.  The  title  of  the  ordinance  declares 
that  it  was  for  the  purpose  of  license  and 
regulation,  but  the  council  also  had  the 
power  to  tax  for  revenue.  City  of  Little 
Rock  V.  Prather,  46  Ark.  478.  Considered  as 
an  ordinance  to  license  and  to  tax  for  regula- 
tion and  also  for  revenue,  It  was  void  on  Its 
face.  It  Is  Inconceivable  that  It  would  re- 
quire the  sum  of  $25  per  day  to  reimburse 
the  city  for  the  expense  of  Issuing  the  11- 
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cense  aod  the  efficient  police  surrelllance  of 
the  business,  and  the  amount  Is  still  un- 
reasonable, when.  In  addition  to  the  above,  it 
la  considered  as  a  tax  for  the  purpose  of 
raising  revenue  for  the  city. 

In  City  of  Fayettevllle  r.  Carter,  08  Ark. 
301,  12  S.  W.  678,  6  L.  B.  A.  509,  Judge  Bat- 
tle, speaking  for  the  court,  said:  "If  the 
fee  required  is  not  plainly  unreasonable,  the 
courts  ought  not  to  interfere  with  the  dis- 
cretion exercised  by  the  council  in  fixing  it; 
and  unless  the  contrary  appears  on  the  face 
of  the  ordinance  requiring  it,  or  is  estab- 
lished by  proper  evidence,  they  should  pre- 
sume it  to  be  reasonable."  But  here  oo  pre- 
sumption can  be  indulged.  For  the  fee  and 
tax  of  |25  per  day  for  the  privilege  of  car- 
rying on  the  business  of  a  peddler  or  hawker 
on  the  streets  or  other  public  places  in  the 
town  of  Conway,  and  the  regulation  and 
taxation  thereof,  is  plainly  excessive,  and, 
as  we  have  said,  renders  the  ordinance  for 
such  purposes  void  on  Its  face. 

The  judgment  Is  therefore  affirmed. 


GBEIBR  V.   STBOZIEB. 
(Supreme  Court  of  Arkansas.    April  12,  1909.) 

1.  Exemptions    (J     141*)— Pbotection— En- 
Joining  StriTS  IN  Otbeb  Statxs. 

Where  the  debtor  and  creditor  are  resi- 
dents of  the  same  state,  an  attempt  by  the  cred- 
itor to  evade  the  exemption  law  of  the  state  by 
bringing  suit  in  a  sister  state  may  be  enjoin- 
ed by  a  chancery  court. 

[Ed.  Note. — For  other  cases,  see  Exemptions, 
Cent.  Dig.  i  168;    Dec.  Dig.  i  141.*] 

2.  Pleadino'   (S   214»)— Complaint— Dnnm- 

BER. 

The  allegations  of  the  complaint  must  be 
taken  as  true  on  a  demurrer  thereto. 

[Ed.    Note. — For   other   cases,    see   Pleading, 
Cent.  Dig.  i  525;    Dec.  Dig.  t  214.*] 

3.  Exemptions  (S  147*)— Bestbaininq  Suits 
IN  Otheb  States — Complaint. 

A  complaint  which  alleges  that  plaintiff 
and  defendant  are  residents;  that  defendant 
had  instituted  a  suit  in  a  sister  state  to  de- 
prive plaintiff  of  his  exemptions ;  that  defend- 
ant was  the  assignee  and  owner  of  the  claim 
sued  on,  and  that  he  had  assigned  it  to  a  fic- 
titious person  in  the  sister  state,  and  brought 
suit  thereon  for  the  fraudulent  purpose  of  de- 
priving plaintiff  of  his  exemptions;  and  which 
prays  that  defendant  be  restrained  from  prose- 
cuting the  action  in  the  sister  state — states  a 
cause  of  action  as  against  a  demurrer. 

[Ed.  Note.— For  other  cases,  see  Exemptions, 
Cent.  Dig.  (  171 ;   Dec.  Dig.  I  147.*] 

4.  Pleadino    (8    192*)— Defects— Bemedt. 

A  defect  hi  a  pleading  arisini^  from  its  fail- 
ure to  contain  a  sofficiently  definite  statement 
of  the  cause  of  action  relied  on  can  only  be 
reached  b;  a  motion  to  make  the  complaint 
more  definite  and  certain,  and  not  by  a  demur- 
rer. 

[Ed.    Note.— For   other   cases,   see   Pleading, 
Cent.  Dig.  i  409;   Dec.  Dig.  |  192.*] 

5.  Pleadino  (g  218*)— Judoment  on  Dkmcb- 

KEB~~D  A  If  A  OES 

Under  Kirby's  Dig.  g  6137,  declaring  that 
allegations  of  the  amount  of  damages  shall  not 
be  considered  as  true  by  a  failure  to  controvert 


them,  a  court  rendering  a  decree  granting  the 
relief  prayed  for  on  overruling  a  demurrer  to 
the  complaint  cannot  award  damages  without 
proof  thereof. 

[Ed.  Note.— For  other  eases,  see  Pleading, 
Gent  Dig.  |  660;  Dec.  Dig.  t  218.*] 

Appeal  from  PnlasU  Chancery  Court;  Jno. 
E.  Martlneau,  Chancellor. 

Suit  by  L.  F.  Strozler  against  W.  ti.  Greer 
and  another.  From  a  decree  for  plaintiS,  de- 
fendant W.  L.  Oreer  appeals.  Affirmed  in 
part,  and  reversed  and  remanded  in  part 

W.  T.  Tucker,  for  appellant  Edwin  W. 
Lindsey,  for  appellee. 

Mcculloch,  C.  J.  Appellee,  L.  p.  stro- 
zler, instituted  this  suit  in  the  chancery  court 
of  Pulaski  county  against  appellant,  W.  L. 
Oreer,  and  against  the  St  Louis,  Iron  Moun- 
tain &  Southern  Ballway  Company,  to  re- 
strain aiqpellant  from  prosecuting  an  action 
at  law  against  him  in  the  court  of  a  justice 
of  the  peace  in  the  state  of  Missouri  wherein 
a  writ  of  garnishment  was  Issued  and  served 
on  the  railroad  company.  He  alleged  in  his 
complaint  that  he  was  a  resident  of  Pulaski 
county,  Ark.,  and  also  set  forth  facts  sufil- 
dent  to  oititle  him  to  claim  as  exempt  the 
wages  due  him  by  the  railroad  company 
which  bad  been  garnished  in  the  action 
brought  against  him  by  appellant  in  Missouri, 
and  alleged  that  .the  Missonrl  action  was  in- 
Btltnted  for  the  purpose  of  depriving  him  of 
bis  opportunity  to  claim  said  exemptions.  It 
is  also  alleged  that  appellant,  Oreer,  had  as- 
signed the  account  upon  which  the  action 
was  based  to  a  fictitious  person,  one  C.  M. 
Dart,  In  which  name  the  action  in  Missouri 
was  instituted.  Appellee  also  set  forth  in  his 
complaint  that  he  had  sustained  damages  by 
reason  of  the  Institntion  of  the  action  In  Mis- 
souri. Appellant  Oreer  appeared  and  demur- 
red to  the  complaint  which  demurrer  was 
overruled  by  the  court  and  final  decree  was 
then  entered  restraining  said  appellant  from 
further  prosecuting  the  action  in  Missouri; 
and  the  court  also  rendered  a  decree  in  favor 
of  appellee  and  against  appellant  Oreer  for 
the  sum  of  $38  damages.  Oreer  appealed  to 
this  court 

It  has  been  settled  hy  decisions  of  this 
court  that  when  a  debtor  and  creditor  are 
residents  of  the  same  state,  an  attempt  of  the 
latter  to  evade  the  exemption  laws  of  the 
state  of  their  domicile  by  bringing  suit  in  an- 
other state  may  be  enjoined  by  a  chancery 
court  Oreer  v.  Cooke  (Ark.)  118  8.  W.  1009; 
Orifflth  V.  Langsdale,  63  Ark.  71,  13  &  W. 
733,  22  Am.  St  Bep.  182.  According  to  the 
allegati<»>B  of  the  complaint  which  must  be 
taken  as  true,  appellant  and  appellee  were 
both  residents  of  Pulaski  county.  Ark.,  and 
appellant  had  brought  a  suit  in  the  state  of 
Missouri  in  an  attempt  to  evade  the  exonp- 
tlon  laws  of  this  state.  It  was  therefore 
proper  to  restrain  him  from  so  doing. 
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It  sppeans  from  tbe  allegations  of  the  com- 
plaint that  the  Missouri  suit  was  based  on  an 
open  account  alleged  to  hare  been  originally 
claimed  against  appellee  by  Franklin  Bros. 
Company,  a  corporation  engaged  In  the  gro- 
cery business  In  the  city  of  Little  Rock,  and 
that  said  company  had  become  bankrupt  and 
its  assets  turned  over  to  a  trustee  in  bank- 
ruptcy. The  complaint  alleges,  however,  that 
the  appellee  was  not.  In  fact.  Indebted  to 
Franklin  Bros.  Company  In  any  sum.  It  Is 
contended  on  behalf  of  appellant  that  tb« 
Franklin  Bros.  Company  was  a  necessary 
party  to  the  action,  and  that  Oreer  as  attor- 
ney or  agent  should  not  have  been  enjoined 
from  prosecuting  the  action.  The  statements 
of  the  complaint  are  to  some  extent  amblg- 
noiiB  In  falling  to  make  clear  whether  or  not 
it  was  intended  to  allege  that  Oreer  was  the 
owner  of  the  account  and  had  assigned  It  as 
such  owner.  We  think,  however,  that  the  al- 
legations of  the  complaint,  when  fairly  con- 
strued, meant  to  allege  that  Oreer  was  the 
assignee  and  owner  of  the  account  formerly 
claimed  by  Franklin  Bros.  Company,  and  had 
assigned  it  to  a  fictitious  person  In  Missouri 
and  brought  suit  thereon  for  the  fraudulent 
purpose  of  depriving  appellee  of  bis  exemp- 
tions. If  a  more  definite  statement  had  been 
desired,  the  defect  should  have  been  reached 
by  a  motion  to  make  the  complaint  more  def- 
inite and  certain.  The  demurrer  did  not 
reacli  to  that  question. 

We  conclude,  therefore,  that  the  chancellor 
was  right  In  restraining  the  further  prosecu- 
tion of  the  suit  In  MlssonrL  He  erred,  how- 
ever, in  rendering  a  decree  for  damages  wlth- 
oat  proof.  Kirby's  Dig.  I  S1S7;  Oreer  v.  New- 
Wn  (Ark.)  117  S.  W.  581.  The  decree  re- 
straining the  prosecution  of  the  Missouri  suit 
is  affirmed;  bat  that  part  of  the  decree  which 
awards  damages  is  reversed,  and  the  cause 
remanded  to  the  chancery  court,  with  direc- 
tions to  ascertain  the  damages,  if  any,  and 
render  Judgment  for  same. 

BATTLE,  J.,  absent 


BOOKBR  V.  BLYTHE  et  aL 
(Snpieme  Court  of  Ai^ansaa.    April  6,  1909.) 

1.  Afpbai,  and  Bbbob  (f  19*)— Moot  Ques- 
tions. 

Where  defendant,  whose  Inmber  was  at- 
tached under  writs  issued  by  a  justice,  sold  it, 
before  trial  of  the  case  on  appeal  to  the  cir- 
cnit  conrt.  without  obtaining  an  order  releasing 
it,  the  issue  as  to  the  attachment  became  a  moot 
question,  which  would  not  be  considered  by 
the  Supreme  Conrt  on  appeal,  since  though  de- 
fendant was  affected  by  the  costs,  such  ques- 
tion could  have  been  reached  by  motion  to  retaz. 
(Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  IS  6a-80;   Dec.  Dig.  }  19.*] 

2.  Bankbuptcy  (S  391*)— Stat  of  Suit. 

An  appeal  and  supersedeas  not  operating 
to  vacate  a  judgment,  but  only  to  stay  proceed- 
ings thereunder,  where  a  petition  in  bankrupt- 


cy was  not  filed  until  more  than  fonr  montlia 
after  the  rendition  of  judgment,  and  did  not  af- 
fect the  same,  the  suit  would  not  be  stayed  un- 
der Bankruptcy  Act  July  1,  1898.  c.  641,  i  11a, 
30  Stat  549  (U.  S.  Comp.  St  1901,  p.  8426), 
since  no  benefit  to  the  bankrupt's  estate  would 
result  from  a  stay. 

[Ed.  Note. — For  other  cases,  see  Bankruptcy, 
Dec.  Dig.  f  391.*] 

Appeal  from  Circuit  Court,  Miller  Coun- 
ty;  J.  M.  Carter,  Judge. 

Consolidated  actions  by  K.  R.  Blythe  and 
others  against  J.  B.  Booker.  From  the 
judgment,  defendant  appeals.    Affirmed. 

Frank  8.  Quinn,  for  appellant  Jno.  N. 
Cook,  for  appellees. 

HABT,  J.  The  appellees,  K.  R.  Blythe, 
John  Miller,  J.  W.  Lummns,  and  Joe  Miller, 
on  the  30th  day  of  October,  1907,  insti- 
tuted separate  suits  in  a  justice  of  the  peace 
conrt  in  Miller  county.  Ark.,  against  ap- 
pellant, J.  B.  Booker,  for  wages  due,  and 
claiming  a  laborer's  lien  on  lumber  and  ties 
at  appellant's  mill.  On  the  same  day  the 
justice  issued  a  writ  of  attachment  in  each 
case,  and  these  writs  were  executed  by  at- 
taching certain  lumber  and  cross-ties  in 
the  lumber  yard  of  appellant.  On  the  day 
of  trial  the  justice  found  in  favor  of  appel- 
lees, both  on  the  Issue  of  the  attachments 
and  as  to  the  amounts  claimed  to  be  due 
them;  and  judgment  was  entered  accord- 
ingly. Appellant  duly  prosecuted  an  appeal 
to  the  circuit  court,  and  executed  appeal 
bonds  according  to  the  provisions  of  sub- 
division 8,  i  4666,  Kirby's  Dig. 

On  a  trial  anew  in  the  circuit  conrt  the 
cases  were  consolidated  and  tried  together. 
Appellant  admitted  the  indebtedness,  and 
the  jury  found  the  issues  on  the  attachment 
in  favor  of  appellees.  Judgment  was  ac- 
cordingly entered  by  consent  for  the  respec- 
tive amounts  of  the  indebtedness,  and  the 
attachments  were  sustained.  Judgment  was 
also  rendered  against  the  sureties  on  the  ai>- 
peal  bonds.  The  case  is  here  on  appeal, 
and  the  only  issue  raised  is  as  to  the  at- 
tachments. 

The  record  does  not  disclose  that  the  conrt 
ever  made  an  order  releasing  the  attached 
property,  or  in  any  other  manner  disposing 
of  it;  but  it  does  show  by  appellant's  own 
testimony  that  he  sold  all  of  the  lumber 
attached.  The  attached  property  was  sold 
by  appellant  before  the  trial  in  the  circuit 
court,  but  the  record  does  not  show  the  ex- 
act time  of  the  sale.  Having  disposed  of 
the  lumber  before  the  date  of  the  trial  in 
the  circuit  court,  without  having  procured 
an  order  releasing  it,  the  issue  as  to  the 
attachment  is  now  a  moot  question,  and  will 
not  be  considered  by  the  court  The  ap- 
pellant, having  disposed  of  the  attached 
property,  can  only  be  affected  by  the  trivial 
amoimt  of  costs,  and  that  could  have  been 
reached  by  motion  to  retax  the  costs,  in- 
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■tead  of  by  appeal.  Stuckey  r.  Llndley,  84 
Ark.  594,  106  S.  W.  482. 

Appellant  has  also  filed  a  petition  to  stay 
this  suit  under  section  11a,  Bankruptcy  Act 
July  1,  1898,  c.  541,  30  Stat  549  (V.  S.  Ck>mp. 
St.  1901,  p.  3426).  The  Judgment  In  this 
case  was  rendered  at  the  June  term,  1908, 
of  the  Miller  circuit  court.  An  appeal  was 
taken,  and  a  supersedeas  bond  glTcn,  on 
the  10th  day  of  July,  1908.  The  petition 
In  bankruptcy  was  not  filed  until  the  3d 
day  of  December,  1908,  more  than  rour 
months  after  the  rendition  of  the  Judgment 
In  the  circuit  court  The  appeal  and  super- 
sedeas did  not  have  the  effect  of  vacating 
the  Judgment  but  only  of  staying  proceed- 
ings thereunder.  Miller  v-.  Nuckolls,  76 
Ark.  485,  89  S.  W.  88.  113  Am.  St  Rep.  101. 
Therefore  no  benefit  to  the  bankrupt's  es- 
tate can  be  derived  by  a  stay  of  the  proceed- 
ings, and  the  petition  will  be  denied.  Hill 
v.  Harding,  130  U.  S.  690,  »  Sup.  Ct  725, 
82  L.  Ed.  1083;  St  Louis  World  Pub.  Ck>. 
V.  Rlalto  Grain  &  Securities  Co.,  108  Mo. 
App.  479,  83  S.  W.  781. 

Judgment  afiSrmed. 


WILCOX  et  al.  v.  HEBERT. 

(Supreme  Court  of  Arkansas.    April  12,  1909.) 

1.  Mabteb  Awn  Servant  ^t  101,  102*)— Ob- 
LioATioN  OF  Master  — DUTT  to  Furnish 
Safe  Machinebt. 

A  master  must  exercise  ordinary  care,  in 
proportion  to  the  dangers  Incnrred,  in  select- 
ing reasonably  safe  machinery,  and  in  keeping 
the  same  In  proper  condition,  but  he  is  not  an 
insurer  of  toe  safety  of  the  machinery,  and 
Deed  not  supply  any  particular  kind,  nor  use 
any  particular  diaracter,  of  safeguard  against 
danger. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  $9  171,  172,  180,  184,  192; 
Dec.  Dig.  H  101,  102.»] 

2.  Master  anu  Servant  ({(  101,  102*)— Ob- 
ligation OF  Master— DuTT  to  Fubnish 
Safe  Machinery. 

The  liability  of  a  master  for  having  fur- 
nished unsafe  machinery,  proximately  causing 
injury  to  a  servant,  depends  on  the  care  a  man 
of  ordinary  prudence  would  have  exercised  un- 
der similar  circumstances,  and  a  mere  en-or  of 
judgment  in  selecting  a  moie  dangerous  kind 
of  machinery  than  could  have  been  provided, 
or  in  altering  a  machine  so  as  to  render  it  less 
safe,  does  not  necessarily  convict  the  master  of 
actionable  negligence. 

[Dd.  Note.— For  other  cases,  see  Master  and 
Servant.  Cient  Dig.  H  171-174;  Dec  Dig.  {( 
101,  1<«.*] 

8.  Trial  (i  253*)— Instbootions— Issues— 
lONORiNo  Evidence. 

Where,  in  an'  action  for  Injury  to  a  servant 
operating  a  mangle  by  having  her  band  caught 
between  the  rollers,  the  evidience  showed  that 
the  master  had  removed  a  guard  rod,  and  had 
attached  to  the  mangle  a  revolving  feed  apron, 
and  the  master  proved  that  the  guard  rod  could 
not  be  used  on  the  machine  witn  a  feed  apron 
attached,  and  that  the  alteration  in  the  ma- 
chine, even  with  the  guard  rod  discarded,  di- 
minished the  danger  to  the  operator,  an  instruc- 
tion that,  if  the  master  permitted  tne  operation 


of  the  machine  without  the  guard  rod,  and  its  ab- 
sence caused  the  accident  he  was  liable  was  er- 
roneous, as  cutting  off  the  master's  effort  to 
show  that  the  mangle  was  reasonably  safe,  and 
that  be  had  increased  the  safety  by  attaching 
the  feed  apron,  and  had  not  diminished  it  by 
removing  the  guard  rod. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  f{  013,  616;    Dec.  Dig.  $  253.*] 

Appeal  from  Circuit  Court  Sebastian 
County;  Daniel  Hon,  Judge. 

Action  by  Emma  Hebert  against  W.  H. 
Wilcox  and  another.  From  a  Judgment  for 
plaintiff,  defendants  appeal.  Reversed  and 
remanded. 

Read  &  McDonougb,  for  appellants.  Ed- 
win Hlner  and  Ira  D.  Oglesby,  for  appellee. 

McCULLOCH.  C.  J.  Appellants  operated 
a  steam  laundry  in  the  city  of  Ft  Smith, 
Ark.,  and  appellee,  a  girl  between  14  and  15 
years  of  age  at  the  time  of  the  occurrence 
which  is  the  subject-matter  of  this  action, 
was  working  for  them.  She  sustained  a 
physical  injury  while  working  for  them,  and 
sues  to  recover  damages,  alleging  that  tbelr 
negligence  caused  the  injury.  She  was  en- 
gaged at  work  at  an  ironing  machine  called 
a  "mangle,"  and,  while  feeding  a  garment 
into  the  mangle,  one  of  her  bands  became 
caught  between  two  rollers,  and  was  badly 
crushed  and  burned.  She  alleged  in  ber 
complaint  that  she  was,  at  the  time  she 
received  the  injury,  inexperienced  In  tbe 
operation  of  said  machine,  and  Ignorant  of 
the  dangers  attending  Its  use;  that  it  was 
a  dangerous  machine  to  one  inexperienced 
in  Its  use,  and  was  rendered  more  danger- 
ous by  the  removal  of  a  guard  rod,  wbicb 
she  alleged  was  placed  on  the  machine  by 
its  manufacturers  as  an  additional  protection 
to  persons  while  operating  it  Negligence 
of  appellants  is  alleged  (1)  in  failing  to  in- 
struct her  as  to  the  performance  of  her  work 
so  as  to  avoid  Injury,  and  to  properly  warn 
her  of  the  danger  attending  the  work;  and 
(2)  in  removing  the  guard  rod  from  tbe  ma- 
chine and  permitting  its  use  without  the 
guard  rod. 

Appellee  and  another  girl  about  the  same 
age  were  working  together  feeding  garments 
into  the  mangle.  They  stood  on  a  platform 
in  front  of  the  mangle,  and  took  the  gar- 
ments to  be  ironed  from  a  basket  which 
was  attached  to  the  front  of  the  feed  apron. 
The  feed  apron  revolved  toward  the  rollers 
of  the  machine,  so  as  to  carry  the  garments, 
when  laid  on  it,  between  the  rollers,  a  large 
heated  iron  roller  and  tbe  small  felt  rollers 
which  pressed  tbe  garments  against  tbe 
heated  roller.  In  this  way  tbe  garments 
were  Ironed.  In  feeding  the  garments  into 
the  machine  it  was  not  necessary  for  feed- 
ers to  permit  their  hands  to  pass  between 
the  rollers,  and  the  first  of  the  felt  rollers 
extended  over  somewhat  in  front  of  tbe 
iron  roller,  so  as  to  serve  as  a  warning. 
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when  touched,  of  the  near  approadi  to  the 
heated  roller.  It  was  necessary,  bowerer, 
for  the  feeders  to  spread  a  garment  oat  on 
the  feed  apron  so  that  It  wonld  properly 
pass  between  the  rollers,  and  to  hold  the 
end  of  the  garment,  after  the  other  end 
started,  between  the  rollers,  so  that  it  would 
pass  through  straight  and  smooth.  Appellee 
and  her  companion  were  at  the  time  of  the 
injury  Ironing  aprons,  and  she  had  one  of 
the  strings  of  the  apron  which  she  was 
ironing  wrapped  around  her  fingers,  and  was 
holding  it  by  this  string  when  she  allowed 
her  band  to  be  carried  between  the  rollers. 
Whai  her  hand  was  extricated.  It  was 
found  that  the  apron  string  was  wrapped 
around  three  of  her  fingers,  and  her  fingers 
were  closed  around  the  string.  It  Is  con- 
tended on  behalf  of  appellants  that,  accord- 
ing to  the  undisputed  evidence,  appellee 
was  fully  instmcted  as  to  her  duties,  and 
warned  of  all  the  dangers  attending  the 
work,  that  according  to  her  own  evidence 
she  was  fully  aware  of  the  danger,  and  that 
the  Injury  was  caused  by  her  own  careless- 
ness. On  the  other  hand,  It  Is  contended 
by  connsel  for  appellee  that,  according  to 
the  undisputed  evidence,  no  instruction  was 
given  to  her  as  to  the  proper  way  to  do  tlie 
work  so  as  to  avoid  danger,  and  no  warning 
of  the  danger  given  at  all.  It  Is  unneces- 
sary for  us  to  attempt  to  decide  which  of 
these  widely  dlftering  contentions  Is  correct, 
as  the  case  is  to  be  reversed  on  other 
grounds  hereinafter  stated,  and  the  evidence 
may  be  different  In  the  next  trial.  The  law 
is  plain  as  to  the  duty  of  an  employer  to 
warn  and  instruct  an  Inexperienced  servant, 
and  need  not  be  stated  now.  The  testimony 
establishes  the  fact  that  the  machine  In 
question  had  been  in  use  about  17  years, 
and  was  originally  made  without  a  revolv- 
ing feed  apron,  but  with  a  guard  rod  In 
front  of  the  first  felt  roll,  so  as  to  serve 
as  a  warning  to  the  person  feeding  garments 
Into  the  machine;  that  about  6  years  before 
the  injury  appellants  purchased  and  at- 
tached to  the  machine  a  revolving  feed 
apron,  whldi  increased  the  space  between 
the  person  feeding  and  the  rollers,  and  that 
they  then  removed  the  guard  rod,  and  op- 
erated the  machine  thereafter  without  It. 
Appellants  adduced  testimony  tending  to 
show  that  the  guard  rod  could  not  be  used 
on  the  machine  with  the  feed  apron  at- 
tached, and  that  the  alteration  made  In  at- 
taching the  revolving  apron  even  with  the 
guard  rod  discarded,  diminished  the  danger 
to  the  operator.  And  there  was  also  evi- 
dence adduced  by  appellee  that  mangles 
are  now  manufactured  with  a  revolving 
apron  attached  and  with  a  guard  roll,  which 
is  a  different  appliance  from  the  guard  tod. 
The  court,  over  the  objection  of  appel- 
lants, gave  the  following  instruction  at  the 
request  of  appellee:  "(7)  If  the  Jury  beltere 
from  the  evidence  that  the  machine  at 
whlCb  plaintiff  was  at  work  was  made  with 


a  gnard  roll — that  Is,  when  constructed  and 
put  up  by  the  mannfacturers,  contained  such 
rod  or  roll — that  this  guard  rod  was  put 
on  the  machine  for  the  protection  of'  persons 
using  it,  and  that  it  was  a  protection,  and 
contributed  to  the  safety  of  persons  using 
It,  that  defendants  permitted  the  machine 
to  be  oi)erated  without  such  guard  roll,  and 
that  Its  absence  from  the  machine  at  the 
time  plaintiff  was  Injured  caused  or  con- 
tributed to  the  accident  by  which  she  was 
Injured,  then  defendant  would  be  liable,  if 
the  accident  was  caused  by  the  absence  of 
the  guard  roll,  or  would  not  have  happened 
If  the  machine  had  been  provided  with 
same."  This  instruction  was  erroneous.  In 
the  first  place  It  ignored  the  difference, 
which  appellants'  testimony  tended  to  ex- 
plain, between  a  guard  roll  and  a  guard  rod, 
and  used  the  two  terms  Interdiangeably. 
This  confusion  of  terms  should  perhaps  have 
been  met  by  a  specific  objection.  But  the 
fatal  objection  to  the  instruction  is  that  It 
made  appellants  Insurers  of  the  safety  of 
the  machine,  and  Ignored  their  contention 
that  It  was  less  dangerous  after  attaching 
the  feed  apion  and  removing  the  guard  rod 
than  it  was  before.  The  instruction,  In  the 
face  of  testimony  tending  to  show  that  the 
machine  in  Its  altered  condition  was  safer 
than  It  was  before  the  alteration  was  made, 
and  that  a  guard  rod  could  not  be  used  with 
the  revolving  apron,  told  the  Jury,  as  a  mat- 
ter of  law,  that  If  the  guard  rod  was  a  pro- 
tection, and  contributed  to  the  safety  of 
persons  using  the  machine,  and  that  its  ab- 
sence caused  the  Injury,  its  removal  consti- 
tuted negligence,  and  rendered  appellants 
responsible  for  the  injury.  Its  effect  was 
to  tell  the  Jury  that,  even  though  the  appel- 
lants exercised  the  care  of  a  prudent  person 
In  providing  a  machine  reasonably  safe  for 
the  use  intended,  yet  If  it  turned  out  to  be 
less  safe  on  account  of  the  removal  of  the 
guard  rod,  it  constituted  negligence  to  re- 
move the  guard  rod.  This  is  not  the  law. 
The  master  is  only  held  to  the  exercise  o^ 
ordinary  care,  proportionate  to  the  danger 
to  be  Incurred,  in  the  selection  of  reasonably 
safe  machinery  and  appliances,  and  in  keep- 
ing them  in  proper  condition.  Harris  Lum- 
ber Ck).  V.  Morris,  80  Ark.  200,  96  S.  W. 
1067;  Hough  r.  T.  &  P.  Ey.  Co,  100  XJ.  S. 
213,  25  L.  Ed.  612;  1  Labatt  on  Master  & 
Servant,  ff  14-16.  He  Is  not  an  Insurer  of 
the  safety  of  the  appliances  furnished,  and 
is  not  bound  to  supply  any  particular  kind 
of  machinery,  nor  to  use  any  particular 
character  of  safeguard  against  danger.  1 
Labatt  on  Master  &  Servant,  g  35;  Dynen  v. 
Leach,  26  L.  J.  Exch.  N.  S.  221;  Bohn  t. 
C,  B.  L  &  P.  By.  Co.,  106  Mo.  429,  17  S.  W. 
680. 

The  Question  of  his  liability  for  damages 
on  account  of  having  furnished  a  piece  of 
machinery  which  turns  out  to  be  unsafe, 
and  which  proves  to  be  the  proximate  cause 
of  an  Injury  to  the  servant,  must  be  tested 
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by  the  question  as  to  what  care  a  man  of 
ordinary  prudence  would  have  exercised  un- 
der similar  circumstances.  A  mere  error  of 
judgment  In  selecting  a  more  dangerous 
kind  of  machine  than  could  have  been  pro- 
vided, or  In  altering  a  machine  so  as  to  ren- 
der it  less  safe,  does  not  necessarily  convict 
the  master  of  culpable  conduct  toward  his 
servant,  bat  it  Is  a  question  for  a  Jury  to 
say  whether  or  not  it  constitutes  negligence. 
Strlngham  v.  Hilton.  Ill  N.  Y.  188.  18  N.  B. 
870,  1  L.  R.  A.  483;  So.  Pac.  Co.  v.  Seley. 
152  U.  8.  145,  14  Sup.  Ct  630,  88  L.  Ed.  391; 
Smith  T.  Ry.  Co.,  6&  Mo.  32,  33  Am.  Rep. 
484;  Grattls  v.  K.  C.  P.  &  G.  Ry.  Co.,  163 
Mo.  380,  55  S.  W.  108,  48  L.  R.  A.  390,  77 
Am.  St  Rep.  721;  Foley  v.  Pettee  Mach. 
Works,  140  Mass.  204,  21  N.  B.  304,  4  li.  R. 
A.  61 ;  Wood  v.  Helges,  83  Md.  257,  34  AO. 
872.  The  error  of  the  instruction  was  in- 
herent, and  it  was  not,  and  could  not  have 
been,  cured  by  any  other  instruction.  Its 
prejudicial  etTect  is  obvious,  for  It  cut  off 
appellants'  effort  to  show  that  the  mangle 
was  reasonably  safe  for  the  Intended  use, 
and  that  they  had  Increased  the  safety  by 
attaching  the  feed  apron,  and  bad  not  di- 
minished It  by  removing  the  guard  rod. 

For  this  error,  the  Judgment  is  reversed, 
and  the  cause  remanded  for  a  new  trial. 

BATTLE,  X,  absent 


ORB60RT  et  al.  v.  WELCH  et  al. 

(Supreme  Court  of  Arkansaa.    April  l2,  1909.) 

1.  WiLM   a  439*)  —  CoNSTBUcnow  —  Inteh- 
TION   OF  Testatob. 

A  will  should  be  construed  so  as  to  give 
effect  to  the  intention  of  the  testator  as  express- 
ed by  the  language  used.  If  such  intent  is  not 
contrary  to  some  positive  rule  of  law. 

[Ed.  Note. — For  other  cases,  see  Wills,  C^nt 
Dig.  S  055;   Dec.  Dig.  t  439.*] 

2.  WlULS    (I    449*)— CONSTBUCTION— PSKStniP- 
TION    AOAIKST   INTESTACY. 

In  the  construction  of  a  will,  there  is  a 
presumption  against  partial  Intestacy. 

TEd.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  i  965;  Dec.  Dig.  §  449.*] 

3.  WixM  (i   629*)— CoNSTBUCTioN— Time  or 
Vesting  or  Estate. 

That  construction  of  the  language  of  a 
will  is  favored  which  will  result  in  the  early 
vesting  of  an  estate  created  by  the  will. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent. 
Dig.  H  1461,  1462;   Dec.  Dig.  S  620.*] 

4.  Wills     (|     467')— Constbuction— Pbeoa- 
toby  Wobds. 

Testator  gave  to  his  wife  "during  her  nat- 
ural life  all  my  land,"  and  In  a  subsequent 
paragraph  willed  "that  after  my  wife's  aeath 
all  my  land  shall  be  given  to  her  daughters, 
M.  and  G."  Held,  that  the  contention  that  the 
words  relating  to  the  daughters  were  merely 
directory  and  expressive  of  testator's  desire, 
and  that  an  estate  in  remainder  after  the  ex- 
piration of  the  widow's  life  estate  was  not  vest- 
ed in  the  daughters,  was  not  well  taken. 

[Ed.  Note.- For  other  cases,  see  Wills,  Cent 
Dig.  {§  9o4.  986;   Dec.  Dig.  f  467.*] 


Appeal  from  Pope  Obancery  Oonrt;  J«e- 
miah  O.  Wallace,  Ctaancdlor. 

Action  by  A.  F.  Welch  and  others  against 
O.  H.  Gregory  and  others.  Judgment  for 
plaintiffs,  and  defendants  appeal.    Affirmed. 

W.  P.  Strait,  for  appellants.  Sellers  &  Sel- 
lers, R.  B.  Wilson,  J.  T.  Bullock,  and  Brooks 
&  Hays,  for  appellees. 

McCUIiLOOH,  C  J.  The  question  present- 
ed on  tids  appeal  Is  whether  or  not  the  sev- 
enth item  of  the  last  will  of  Hawkins  Greg- 
ory devised  an  estate  in  remainder  to  the  two 
persons  therein  named,  which  vested  In  them  ' 
immediatefy  on  the  death  of  the  said  testa- 
tor. The  seven  items  of  the  will  are  as  fol- 
lows: 

"First  I  give  and  beqneatti  to  each  one  of 
my  brothers  and  sisters,  namely,  Henderson,        i 
Robert    Hardin,    Jones    and    Jedethum    H.         i 
Gregory,  Matilda  Wooten  and  Elizabeth  Da-, 
vis,  the  sum  of  five  hundred  ($500)  dollars  in 
gold. 

"Second.  I  give  and  bequeath  to  my  belov- 
ed wife,  Fannie  A.  Gregory,  during  her  nat- 
ural life,  all  my  land.  I  also  give  to  her  all 
of  my  personal  estate,  exc^t  the  sums  spec- 
ified in  the  first  article.  In  the  Item  of  per- 
sonal estate  I  Include  all  of  my  notes  and  ac- 
counts. 

"Third.  I  give  to  my  wife's  two  daughters, 
Margarette  and  Georgia  Griffin,  my  two 
three  year  old  fillies,  which  they  claim  re- 
spectively. 

"Fourth.  I  will  and  order  that  all  my  debts 
and  funeral  expenses  be  paid  out  of  any  cur- 
rency that  may  be  on  hands. 

"Fifth.  I  will  that  Immediately  after  my 
death  the  sums  bequeathed  to  my  brothers 
and  sisters  be  paid  to  them  respectively  on 
their  receipting  for  same. 

"Sixth.  I  hereby  appoint  Fannie  A.  Greg- 
ory and  William  Griffin  to  carry  out  the  pro- 
visions of  this  will. 

"Seventh.  I  will  that  after  my  wife's  death 
all  my  land  shall  be  given  to  her  daughters, 
Margarette  and  Georgia  Griffin." 

It  Is  contended  that  words  sufficiently  apt 
to  express  an  Intention  of  the  testator  to  de- 
vise a  vested  estate  in  remainder  were  not 
used,  and  that  the  clause  In  questi(»i  must 
be  construed  as  "merely  directory,  and  ex- 
pressive of  a  desire  only,  that  after  the  ter- 
mination of  the  life  estate  given  the  widow, 
the  land  shall  be  given  to  Margarette  and 
Georgia  Griffin."  It  Is  the  duty  of  courts  to 
so  construe  a  will  as  to  give  effect  to  the  in- 
tention of  the  testator  as  expressed  by  the 
language  used.  Campbell  v.  Campbell,  13 
Ark.  513;  Cockrlll  v.  Armstrong,  31  Ark. 
580;  Page  on  Wills,  f  460.  "The  intent  of 
the  testator,"  said  Chief  Justice  Marshall  in 
Flnlay  v.  King,  3  Pet  346,  7  L.  Ed.  701,  "is 
the  cardinal  rule  in  the  construction  of  wUls; 
and,  if  that  Intent  can  be  clearly  perceived, 
and  Is  not  contrary  to  some  positive  rule  of 
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law.  It  must  prevail."  There  Is  a  preaumih 
tion  against  partial  Intestacy.  Page  on  WUla, 
I  486;  Gardner  on  Wills,  p.  869;  Kenaday 
T.  Slnott.  179  n.  8.  606,  21  Sup.  Ct  233,  46 
L.  Ed.  339. 

Tbe  law  favorB  an  early  vesting  of  the  es- 
tate, and  courts  will  place  that  construction 
upon  the  language  of  the  will  which  will  re- 
sult in  vesting  the  estate  created  by  the  will 
at  the  earliest  moment,  and  will  not  adopt 
a  construction  which  results  in  the  postpone- 
ment of  the  vesting  of  title.  "Where  the 
time  when  the  Interest  shall  vest  Is  In  doubt 
because  the  testator  has  used  words  whldi 
may  mean  either  of  two  dates,  the  earlier 
date  is  to  be  selected.  This  rule  that  the  ex- 
ecutory estate  shall  be  construed  to  be  vested 
rather  than  contingent,  whenever  the  former 
construction  Is  possible,  is  the  result  of  that 
other  very  old  rule  of  the  common  law  that 
the  fee  shall  never  be  In  abeyance  If  It  can 
possibly  be  avoided."  2  Underhlll  on  Wills, 
i  861. 

Tested  by  the  rules  of  construction  thus 
announced,  we  are  clearly  of  tbe  opinion  that 
the  language  used  by  the  testator  was  sufB- 
dent  to  vest  an  estate  in  remainder,  after 
the  expiration  of  the  widow's  life  estate,  in 
the  two  persons  named  in  the  seventh  clause 
of  the  will.  Unless  this  construction  be  plac- 
ed on  the  language,  the  testator  must  be 
deemed  to  have  died  Intestate  as  to  the  re- 
mainder Interest  in  his  lands,  for  the  will 
contains  no  other  provision  with  reference  to 
the  lands  after  the  expiration  of  the  widow's 
life  estate,  which  is  expressly  devised  to  her 
In  the  second  clause. 

Judgment  aflSrmed. 

battle;  J.,  absent 


WESTERN  UNION  TELEX3RAPH  CO.  v. 
.  LONG. 

(Supreme  Court  of  Arkansas.    April  19,  1909.) 

1.  Teleobafhs  and  TiXEFHoms  (I  66*)— Ao- 
nORS  FOB  DAXAOES— BURDKir   OF   Pkoof. 

In  an  action  against  a  telegraph  company  for 
mental  anguish  caused  by  the  negligence  of  tbe 
tel^raph  company  in  sending  a  message  to  the 
wrong  place,  the  burden  la  on  plaintifF  to  show 
a  cause  of  action. 

[Ed.  Note.— For  other  cases,  see  Telegraphs 
and  TdephMies,  Cent  Dig.  {  61 ;  Dec.  Dig.  i 
66.*] 

2.  Tkleokafhs  and  Telephonxs  (|  66*)— Ac- 
tions FOB  DaHAOBS— SUFFICIKROT  OF  Bvi- 
DBHCB. 

Evidence  in  an  action  against  a  telegraph 
company  for  mental  anguish  caused  by  sending 
a  telegram  to  the  wrong  place  held  Insufficient 
to  establish  a  cause  of  action. 

[Bd.  Note.— For  other  cases,  see  Telegraphs 
and  Telephones,  Dec.  Dig.  g  66.*] 

Appeal  from  Circuit  Court,  Logan  County; 
Jeptha  H.  Evans,  Judge. 

Action  by  Mary  Long  and  another  against 
the    Western    Union    Telegraph    Compa&y. 


Judgment  for  tbe  named  plaintiff,  and  de- 
fendant appeals.    Reversed  and  remanded. 

Mecbem  &  Mechem,  tor  appellant  Mary 
LoDK  for  appellee. 

BAITTLE,  J.  Mary  Long  and  her  father, 
C.  Ia  Wright  brought  this  action  against  the 
Western  Union  Telegraph  Company  to  re- 
cover damages  for  mental  pain  and  anguish 
suffered  by  them,  alleging  In  their  complaint: 
That  on  the  16tb  day  of  February,  1903 
Charley  Long,  husband  of  the  plaintiff  Mary 
Long,  died  In  Tulsa,  Old.  That  before  his 
death  he  requested  that  his  remains  be  taken 
to  Gaulksvllle  to  be  buried.  That  CauIfcsviUe 
is  a  village  in  Logan  county,  Ark.,  and  is 
about  three-fourths  of  a  mile  from  Ratcllffe, 
the  nearest  telegraph  station.  C.  L.  Wright 
lived  In  the  vldnl^  of  Caullcsville,  and  had 
lived  there  for  a  number  of  years.  That  on 
said  16th  day  of  February,  1908,  the  plain- 
tiff Mary  Long  delivered  to  the  defendant's 
agent  at  Tulsa,  Okl.,  the  following  message 
for  transmission,  and  paid  the  ciistomary 
charges  for  the  same^  to  wit : 

'rrulsa.  OUa.,  Feb.  16,  190& 
"a  L.  Wright  CaulksvlUe,  Ark. 

"Charley  Long  dead.  Can  he  be  buried 
there?  He  told  me  to  ask  you  this.  Answer 
quick.  Mary  Long." 

That  the  defendant  carelessly  and  negli- 
gently sent  said  message  to  Paris,  Ark., 
which  was  about  nine  miles  from  Caulks- 
vlUe, and  that,  by  reason  of  such  negligence, 
the  plaintiff  C.  L.  Wright  failed  to  learn  of 
the  death  of  the  said  Charley  Long  in  time 
to  make  arrangements  for  his  burial,  and 
Mary  Long  held  the  remains  of  her  said  hus- 
band expecting  a  reply  to  her  message  untU 
the  condition  of  the  remains  became  such 
that  she  was  forced  to  bury  them  in  Tulsa, 
Okl.  That  had  said  message  been  deliver- 
ed promptly,  the  remains  of  Charley  Long 
would  have  been  taken  to  CaulksvlUe  for 
burial.  That  both  of  the  plaintiffs  suffered 
great  mental  pain  and  anguish  by  reason  of 
the  fact  that  the  body  of  Charley  Long  was 
buried,  contrary  to  bis  wish,  In  a  foreign 
state  and  among  strangers. 

The  defendant  In  Its  answer  admits  send- 
ing the  message,  but  denies  that  it  was  neg- 
ligent or  that  the  plaintiffs  suffered  any 
mental  pain  or  anguish  by  reason  of  negli- 
gence <m  Its  part 

Mary  Long  testified:  That  she  was  the 
widow  of  Charley  Long.  That  the  said  Char- 
ley Long  died  In  Tulsa,  Okl.,  on  the  16tlk 
day  of  February,  1908,  which  was  Sunday. 

That  before  the  said  Charley  Long  died  he 
requested  that  his  remains  be  taken  to  Caulks- 
vlUe, Ark.,  for  burial.  That  after  the  death 
of  the  said  Charley  Long,  she  delivered  to 
the  Western  Union  Telegraph  Company's 
agent  for  transmission  the  message  set  out  in 
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her  complaint  That  on  the  next  day,  Mon- 
day, February  17th,  she  received  the  follow- 
ing message  from  her  father: 

"Ratcllffe,  Ark.    Feb.  16th,  1908. 
"Mary  Long,  Tulsa,  Okla. 

"No  need  to  bring  him  here.  Bury  him 
there.  a  L,  Wright" 

That  after  receiving  said  message  from 
her  father,  she  waited  for  another  message 
from  him,  and  that  she  held  the  body  until 
Friday,  and,  receiving  no  other  message,  she 
buried  the  same  In  Tulsa.  That  her  husband 
and  she  were  both  strangers  in  Tulsa.  That 
she  had  sufficient  funds  to  take  the  remains 
of  her  husband  to  CaulksviUe,  but  that  she 
did  not  want  to  do  so  without  the  consent  of 
her  father.  That  there  was  nothing  to  have 
prevented  her  from  taking  the  remains  to 
Gaulksvllle  for  burial,  but  the  fact  that  she 
"hated  to  do  anything  like  that  without  let- 
ting him  [her  father]  know  It" 

On  redirect  examination  she  testified  that 
she  did  not  have  sufficient  funds  to  take  the 
remains  to  CaulksviUe  at  the  time  her  hus- 
band died,  bnt  that  It  was  raised  by  friends, 
and  it  took  two  or  three  days  to  get  It  up. 

The  Jury  returned  a  verdict  In  favor  of 
Mary  Long  for  $300;  and  the  defendant  ap- 
pealed. 

The  burden  was  upon  the  plaintiff  to  show 
a  cause  of  action.  There  was  no  evidence  to 
show  that  she  was  prevented  from  burying 
her  husband  at  CaulksviUe.  She  had  the 
means  to  do  so.  But  she  says  that  she  did 
not  wish  to  bury  him  there  without  the  con- 
sent of  her  father.  There  was  no  evidence 
that  Etbe  had  any  reason  to  believe  that  he 
would  not  consent  So  there  was  no  reason- 
able excuse  for  the  failure  to  bury  at  Caulks- 
viUe, and  no  cause  of  action  against  the  tel- 
egraph company  on  account  of  mental  an- 
guish. Her  own  acts  were  the  proximate 
cause  of  her  mental  anguish. 

Reversed  and  remanded  for  a  new  trial. 


BRAT  CLOTHING  CO.  v.  McKINNEX. 
(Supreme  Court  of  Arkansas.     April  12,  1909.) 

1.  Appeai,   and    Ebbob    (8   928*)— Pbesump- 

TIONS— INSTBUCTIONS   NOT  IN   ABSTBACT. 

Where  appellant  fails  to  get  out  instruc- 
tions in  the  abstract,  it  will  be  presumed  that 
they  were  correct. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  3749-3754;    Dec.  Dig.  i 

2.  Sales  (J  161*)— Delivebt  to  Cabbies  as 
Dbmvebt  to  Consignee. 

That  a  delivery  of  goods  to  a  carrier  duly 
addressed  to  a  consignee  may  constitute  deliv- 
ery to  the  consignee  so  as  to  pass  title  and 
make  the  consignee  liable  as  for  goods  sold 
and  delivered,  the  goods  must  correspond  with 
all  the  terms  of  the  consignee's  order. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent. 
Dig.  §1  377-380;    Dec.  Dig.  i  161.  •] 


S.  Sales  (|  181*)— Dklivebt  or  Goods— Evi- 
dence. 

In  an  action  for  the  price  of  goods  alleged 
to  have  been  shipped  to  defendant  on  his  or- 
der, evidence  held  to  support  a  verdict  for  de- 
fendant. 

[Ed.  Note.— For  other  cases,  see  Sales,  Dec 
Dig.  I181.*] 

Appeal  from  Circuit  Conrt  Glevdand 
County;   H.  W.  Wells,  Judge. 

Action  by  the  Bray  Clothing  Company 
against  N.  A.  McKinney.  Judgment  for  de- 
fendant, and  plaintiff  appeals.    Affirmed. 

E.  A.  Oibson,  for  appellant  Pitt  Holmes, 
for  appellee. 

FRAUBNTHALk  J.  The  plalntllT,  the  Bray 
Clothing  Company,  Is  a  mercantile  corpora- 
tion located  at  Louisville,  Ky.,  and  the  de- 
fendant Is  a  merchant  doing  business  at  Ri- 
sen, Ark.  The  plaintiff  Instituted  this  suit 
against  defendant  by  filing  an  accoimt  with  a 
Justice  of  the  peace  for  a  balance,  which  It 
claimed  that  defendant  owed  it  for  goods 
sold  and  delivered  to  defendant  Upon  the 
trial  In  the  court  of  the  Justice  of  the  peace 
a  Judgment  was  rendered  In  favor  of  the  de- 
fendant, from  which  the  plaintiff  appealed  to 
the  circuit  court;  and  on  the  trial  de  novo  In 
that  court  a  verdict  was  returned  In  favor  of 
the  defendant 

The  plaintiff  contends  that  on  December  2, 
1905t  the  defendant  made  an  order  for  cer- 
tain goods  through  its  traveling  salesman, 
but  nnder  the  testimony  It  does  not  appear 
that  a  written  order  was  made  for  the  goods, 
so  that  it  was  only  a  verbal  order  given  to 
the  salesman.  The  plaintiff  claims  that  It 
shipped  a  part  of  the  goods  to  defendant  on 
January  29,  1906,  and  that  It, shipped  the 
balance  on  May  3d  following.  The  contro- 
versy Is  over  the  anxount  of  the  goods  that 
were  shipped  on  January  29,  1906.  The  evi- 
dence on  the  part  of  the  plaintiff  tended  to 
prove  that  the  plaintiff  delivered  to  the  com- 
mon carrier  at  Louisville,  Ey.,  a  package  of 
goods  directed  to  the  defendant  at  Rlson, 
Ark.,  and  in  the  package  were  goods  amount- 
ing to  $97.50,  but  made  out  In  two  bills,  one 
of  |00  and  one  of  $31.50,  and  that  they  were 
made  out  in  two  bills  because  there  was  a 
difference  in  the  amount  of  the  cash  discount 
allowed  on  the  goods  of  the  two  accounts  or 
bills.  The  evidence  of  the  defendant  tended 
to  prove  that  the  package  arrived  unbroken, 
and  only  contained  goods  amounting  to  $66. 
It  is  conceded  that  defendant  has  paid  that 
amount,  as  well  as  the  entire  amount  of  the 
account  for  the  shipment  of  May  8d.  The  de- 
fendant testified  that  the  goods  amounting  to 
$68  and  the  goods  covered  by  the  shipment  of 
May  3d  were  all  the  goods  that  he  made  the 
order  for  in  December,  and  claimed  that  he 
did  not  make  any  order  for  the  goods  amount- 
ing to  $31.50,  and  denied  receiving  same  at 
any  time. 

Upon  the  trial  of  the  case  the  court  gave 
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two  Instructions,  but  the  appellant  has  fail- 
ed to  set  them  out  In  the  abstract;  and  there- 
fore the  presumption  Is  that  these  Instruc- 
tions were  correct  Cari)enter  t.  Hammer, 
75  Ark.  348,  87  S.  W.  616;  Koch  ▼.  Klmber- 
ling,  65  Ark.  647,  18  S.  W.  1040;  May  T. 
Dyer,  57  Ark.  441,  21  S.  W.  1064;  Mine  La 
Motte  L.  &  S.  Ca  T.  Gon.  Ant  Coal  Co.,  85 
Ark.  123,  107  S.  W.  174. 

It  is  contended  by  the  plaintiff  that  It  de- 
livered to  the  common  carrier  at  LoulsTUIe, 
K7n  a  package  containing  goods  amounting 
to  $97.50  and  duly  addressed  to  the  defend- 
ant at  Risen,  Ark.,  and  that  when  said  pack- 
age arrived  at  Rison,  even  If  it  actually  only 
contained  goods  amounting  to  $66,  still  the 
defendant  would  be  liable  for  $97.50.  It  bas- 
es this  contention  upon  the  abstract  prin- 
ciple of  law  that  a  delivery  to  the  common 
carrier  of  goods  directed  as  above  Is  a  deliv- 
ery to  the  consignee,  and  therefore,  if  any 
loss  occurs  In  transit  it  Is  the  loss  ef  the 
consignee.  State  v.  Carl,  43  Ark.  359,  51  Am. 
Rep.  565;  Burton  v.  Baird,  44  Ark.  556;  Hope 
Lumber  Co.  v.  Foster,  53  Ark.  196,  13  S.  W. 
731.  But  this  is  not  a  correct  presentation 
of  the  law  as  applied  to  the  testimony  of  the 
defendant  In  this  case.  It  Is  true  that  ordi- 
narily the  effect  of  any  consignment  is  to  vest 
the  title  In  the  consignee  and  to  lippose  the 
risk  on  him.  But  this  is  only  true  when  the 
goods  are  consigned  in  execution  of  a  con- 
tract authorizing  such  shipment  '  Before  a 
delivery  to  a  carrier  will  constitute  a  deliv- 
ery to  the  consignee  so  as  to  pass  the  title 
and  make  the  consignee  liable  as  for  goods 
sold  and  delivered,  the  goods  must  correspond 
with  the  order  In  quantity  and  quality;  and, 
in  fact  with  all  the  terms  of  the  contract 
A  seller  cannot  send  more  goods  than  were 
ordered,  and  in  such  event  claim  a  complet- 
ed sale  when  same  are  delivered  to  the  com- 
mon carrier  duly  directed  to  the  consignee. 
It  is  true  that  after  the  arrival  of  such 
goods  and  Inspectloa  by  the  consignee,  he 
may  then  accept  them;  but  until  then  there 
would  be  no  completed  sale  of  the  goods.  24 
Am.  &  Eng.  Ency.  Law,  p.  1062;  Tiedeman  ou 
Sales,  I  68;  2  Mechem  on  Sales,  §  746.  In  this 
case  the  defendant  testified  that  all  the  goods 
which  he  ordered  he  received,  that  In  the  con- 
signment of  January  29th  he  received  goods 
amounting  to  $66,  and  those  goods,  together 
with  the  goods  received  in  May,  are  all  the 
goods  he  ordered.  Under  that  testimony,  if 
plaintiff  shipped  any  other  goods  in  the  pack- 
age, the  same  were  at  the  risk  of  the  plain- 
tiff. Bnt  the  testimony  of  defendant  tended 
to  prove,  further,  that  the  package  arrived 
unbroken,  and  that  it  only  contained  goods 
amounting  to  $66,  and  did  not  contaUi  the 
goods  for  which  the  plaintiff  is  now  suing. 
He  testified  that  the  goods  were  carefully 
checked  out  and  placed  in  bis  store,  and  that 
the  only  account  rendered  at  the  time  was 
for  the  goods  amounting  to  $66,   and  that 


plaintiff  never  sent  to  him  an  account  or 
statement  for  the  gooda  amounting  to  $31.60 
until  the  following  September,  and  that  It 
was  not  nntil  then  that  his  attention  was 
called  to  such  an  alleged  shipment.  So  that 
it  became  a  controverted  question  of  fact  as 
to  whether  the  goods  now  sued  for  were  ac- 
tually shipped  in  the  package,  or  received  by 
defendant  and  also  as  to  whether  those 
goods  were  actually  ordered  by  defendant  so 
as  to  place  the  loss  upon  him  In  event  they 
were  lost  in  transit  These  questions  we  pre- 
sume were  submitted  to  the  Jury  upon  proper 
instructions.  They  returned  a  verdict  in  fa- 
vor of  defendant  and  there  is  sufficient  evi- 
dence to  sustain  that  verdict 
The  Judgment  is  therefore  affirmed. 


McMillan  et  ai.  v.  morgan  et  al. 

(Supreme  Court  of  Arkansas.    April  19,  1909.) 

1.  QtTiETiNe  Title  ({  10*)— Titlb  to  Sup- 

POBT. 

In  an  action  to  quiet  title,  plaintiff  must 
succeed,  if  at  ali,  on  the  strength  of  his  own 
title,  and  not  on  the  weakness  of  defendant's 
title. 

[Ed.  Note.— For  other  cases,  see  Quieting 
Title,  Cent.  Dig.  §  36;   Dec.  Dig.  §  10.*] 

2.  VENDOB  and   PUltCHASBB  (§    105*)— RESCIS- 
SION BY  AoBEEMENT— Effect. 

Where  the  sale  of  land  was  rescinded  by 
agreement  of  the  parties  on  the  discovery  that 
by  mutual  mistake  the  land  described  in  the  deed 
was  not  the  land  intended  to  be  conveyed,  the 
purchaser  cannot  afterward  claim  any  interest 
in  the  land  actually  described. 

[Ed.  Note. — For  other  cases,  see  Vendor  and 
Purchaser,  Dec.  Dig.  |  105.*] 

3.  Deeds  (8  211*)— Bxkcutiow— Idehtitt  o» 
LAN  D— Evidence. 

Evidence  held  to  show  that  the  grantor 
knew  what  land  was  described  in  the  deed  and 
was  not  mistaken  in  its  identity. 

[Ed.  Note. — For  other  cases,  see  Deeds,  Dec. 
Dig.  i  ill.*} 

4.  Appeai.  and  B^bob  (g  510*)— Recobd— Ex- 
hibits. 

Deeds  and  tax  receipts  which  are  made 
exhibits  to  the  complaint  are  a  part  of  the 
record  on  review,  though  they  bear  no  file 
marks. 

[Ed.  Note. — ^For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {  2318;   Dec.  Dig.  %  510.*] 

Appeal  from  Clark  Chancery  Court;  Jas. 
D.  Shaver,  Chancellor. 

Action  to  quiet  title  by  W.  S.  Morgan  and 
W.  H.  Fagan  against  Dougald  McMillan  and 
William  Oerlg.  From  a  decree  for  plaintiffs, 
defendants  appeai.    Reversed. 

W.  S.  Morgan  and  W.  H.  Fagan  instituted 
this  action  in  the  chancery  court  of  Clark 
county  against  Dougald  McMillan  and  Wm. 
Gerlg  to  cancel  certain  deeds  as  a  cloud  upon 
the  title  of  the  plaintiff  Morgaa  in  and  to  the 
following  described  lands,  situated  In  Clark 
county.  Ark.,  to  wit:  The  S.  E.  %  of  S.  E. 
\i  of  section  33,  and  S.  W.  %  of  S.  W. 
ii,  of  section  34,  all  in  township  5  S.,  R.  22 
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W.,  contafnlng  80  acres  more  or  less.  The 
Plaintiff  W.  H.  Fagan  entered  certain  lands 
of  the  United  States  In  Clark  county,  Ark., 
under  the  homestead  act  of  1862,  and  re- 
ceived a  certificate  of  entry  from  the  register 
of  the  United  States  land  office  at  Camden, 
Ark.  On  the  3d  day  of  February,  1883,  a 
patent  was  issued  to  him  by  the  United 
States,  and  in  it  the  land  was  described  as 
follows:  The  S.  BL  %  of  the  S.  E.  %  of 
section  33,  and  the  S.  %  of  the  S.  W.  %,  and 
the  S.  W.  %  of  the  S.  B.  %  of  section  34, 
township  5  S.,  R.  22  W.,  containing  160  acres. 
On  the  24tb  day  of  December,  1881,  Fagan 
conveyed  by  warranty  deed  to  the  plalntlfF 
Morgan  the  land  In  controversy,  together 
with  24  acres  of  adjoining  land  for  the  con- 
sideration of  $300  evidenced  by  two  promis- 
sory notes  of  f  150  each,  one  payable  to  W.  H. 
Fagan,  and  the  other  to  J.  B.  Fagan,  his 
brother.  In  the  fall  of  1883,  Fagan  says  that 
be  sold  the  east  half  of  his  homestead  entry 
to  T.  T.  Fendley.  Fendley  claims  that  Fagan 
sold  him  the  whole  of  his  homestead  entry. 
In  the  fall  of  1884,  It  was  discovered  that 
the  lands  upon  which  Fagan  had  made  his 
Improvements  and  had  located  his  homestead 
were  not  the  lands  described  in  his  patent, 
but  were  one  mile  west  of  the  same.  Both 
the  lands  described  in  the  patent,  and  those 
upon  which  Fagan  located  his  homestead, 
were  public  lands  belonging  to  the  United 
States.  The  lands  described  In  the  patent 
were  back  in  the  woods.  They  were  hilly, 
had  no  Improvements  upon  them,  and  were 
unfit  for  cultivation.  When  it  was  dis- 
covered that  the  lands  upon  which  Fagan 
had  made  his  Improvements  and  had  located 
bis  homestead  did  not  correspond  with  the 
lands  described  in  the  patent,  it  was  agreed 
that  Morgan's  notes  should  be  returned  to 
him,  which  was  done,  and  that  J.  E.  Fagan 
should  keep  $22  which  had  been  paid  him  on 
bis  note,  and  that  the  24  acres  should  go  back 
to  W.  H.  Fagan.  Morgan  then  left  the  land 
on  which  the  homestead  had  been  located 
and  never  returned  to  it,  nor  did  be  there- 
after pay  any  taxes  or  otherwise  assert  any 
claim  to  the  lands  described  in  the  patent 
and  in  the  deed  from  W.  H.  Fagan  to  him. 
On  the  31st  day  of  October,  1902,  W.  H. 
Fagan  and  wife  and  T.  T.  Fendley  and  wife 
executed  a  quitclaim  deed  to  the  lands  de- 
scribed  in  said  patent  to  Dougald  McMillan. 
The  consideration  paid  to  Fendley  was  $20 
and  to  Fagan  $5.  It  appears  that  the  said 
lands  described  in  the  patent  were  assessed 
for  taxes  In  1885,  one  80  in  the  name  of  W. 
H.  Fagan,  and  the  other  in  the  name  of  T. 
T.  Fendley.  They  were  sold  to  the  state  for 
the  taxes  of  1885,  and  a  redemption  deed 
was  executed  to  Dougald  McMillan  by  the 
commissioner  of  state  lands  on  the  13th  day 
of  November,  1902.  Thereafter  an  undivided 
interest  in  the  lands  was  conveyed  to  his 
codefendant,  Wm.  Oerig.  Other  facts  ap- 
pear in  the  opinion.  The  chancellor  rendered 
a  decree  quieting  the  title  of  the  plaintiff 


Morgan  In  the  lands  in  controversy,  and  the 
defendants  have  appealed. 

McMillan  &  McMillan,  for  appellants.  R. 
G.  McDanlel  and  J.  H.  Crawford,  for  ap- 
pellees. 

HART,  J.  (after  stating  the  facts  as 
above).  In  the  cases  of  Chapman  &  Dewey 
li.  Co.  T.  Bigelow,  77  Ark.  847,  02  8.  W.  634, 
and  St  Louis  Refrigerator  &  Wooden  Gutter 
Co.  V.  Thornton,  74  Ark.  383,  86  S.  W.  852, 
It  was  held  that.  In  actions  to  quiet  title,  the 
plaintiff  must  succeed,  if  at  all,  as  in  actions 
of  ejectment,  upon  the  strength  of  his  own 
title,  and  cannot  rely  upon  the  weakness  of 
that  of  bis  adversary.  Tested  by  this  rule, 
we  are  of  the  opinion  that  the  appellee  Mor- 
gan was  not  entitled  to  prevail  in  this  suit, 
because  he  has  no  title  to  the  lands  in  con- 
troversy. The  evidence  of  both  himself  and 
of  hid  grantor,  Fagan,  shows  that  he  did 
not  purchase  them,  but  purchased  a  part  of 
the  lands  upon  which  Fagan  had  made  im- 
provements and  located  his  homestead.  By 
mistake  the  lands  In  controversy  were  de- 
scribed In  the  certificate  of  homestead  entry 
issued  to  Fagan.  The  same  mistake  was  sub- 
sequently .  made  in  the  deed  from  Fagan  to 
Morgan,  and  In  the  patent  from  the  United 
States  to  Fagan.  When  the  deed  from  Fagan 
to  Morgan  was  executed,  Morgan  did  not 
take  possession  of  the  lands  in  controversy, 
but  did  take  possession  of  the  lands  upon 
which  Fagan  resided,  and  which  he  claimed 
as  his  homestead,  and  made  Improvements 
upon  them.  Both  he  and  Fagan  testify 
that  the  lands  so  occupied  by  him,  and 
not  the  lands  in  controversy,  were  the 
lands  he  Intended  to  purchase.  When  the 
mistake  in  description  was  discovered  In 
1884,  Morgan  left  the  lands  on  which  he 
resided,  and  the  notes  which  be  bad  given 
for  the  purchase  money  were  returned  to 
him,  and  the  possession  of  the  24  acres  (the 
land  described  In  the  deed  of  Fagan  to  him 
with  the  land  In  controversy)  was  restored 
to  Fagan.  We  think  the  undisputed  evidence 
shows  that  Morgan  never  intended  to  pur- 
chase, and  that  Fagan  never  Intended  to 
sell,  the  lands  in  controversy.  The  evidence 
also  shows  that  the  execution  of  the  deed, 
too,  was  a  mutual  mistake,  and  that  the  con- 
tract was  rescinded  as  soon  as  the  mistake 
was  discovered.  The  record  shows  that  the 
lands  in  controversy  are  wild  and  unim- 
proved, and  that  Morgan  has  never  paid 
taxes  on  them,  or  in  any  manner  attempted 
to  assert  title  to  them  since  his  rescission  of 
his  contract  with  Fagan  and  abandonment  of 
whatever  interest  he  had  acquired  under  the 
deed  from  him.  It  necessarily  follows  from 
this  conclusion  as  to  the  facts  under  the  rule 
above  announced  that  Morgan  has  no  title 
to'  the  lands,  and  that  his  complaint  should 
have  been  dismissed  for  want  of  equity. 

This  brings  us  to  a  consideration  of  the  in- 
terest, if  any,  of  the  appellee  Fagan.    Fagan 
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says  that  he  cannot  read  and  write,  that 
he  did  not  understand  that  he  was  convey- 
ing to  McMillan  the  lands  In  controversy, 
that  In  188S  he  had  conveyed  to  Fendley  80 
acres  of  his  homestead  entry,  and  that  the 
deed  to  the  same  had  been  lost  He  further 
says  that  he  thought  he  was  only  making  an- 
other deed  to  this  land,  and  did  not  know 
that  be  was  conveying  the  land  In  controver- 
sy. In  this  he  Is  flatly  contradicted  by  Fend- 
ley and  by  H.  J.  Runyan,  who  took  the  ac- 
knowledgment to  the  deed.  Runyan  tes- 
tified that  Fagan  on  two  different  occasions 
before  signing  the  deed  talked  with  him 
about  the  propriety  of  executing  It,  and  also 
talked  with  other  friends  about  it.  He  said: 
"My  recollection  is  that  W.  H.  Fagan  made 
two  trips  to  Amity  and  talked  with  me  at 
two  different  times  before  he  decided  to  sign 
and  acknowledge  the  deed  conveying  the 
above  land  to  D.  McMillan.  I  know  that  he 
talked  with  other  parties,  who  were  bis 
friends,  and  he  talked  with  3.  B.  Boyd,  who 
was  a  notary  public  here  at  that  time,  as 
to  whether  It  would  be 'improper  for  him 
to  give  a  quitclaim  deed  to  this  land;  he 
having  given  a  prior  deed  to  it  to  Thos.  T. 
Fendley.  I  am  quite  positive  that  W.  H. 
Fagan  knew  at  the  time  that  he  signed  the 
deed  and  at  the  time  I  took  his  acknowledg- 
ment that  it  conveyed  the  land  described  In 
Said  deed.  He  took  several  days  before  sign- 
ing the  deed.  My  recollection  Is  It  took 
about  a  week  or  10  days."  Fendley  testified 
that  Fagan  understood  what  land  he  was 
conveying,  and  stated  that  it  lay  in  the  hills 
and  was  not  worth  anything  to  any  one. 
The  other  testimony  in  the  case  shows  that 
the  land  was  wild  and  imlmproved,  that  it 
was  not  fit  for  cultivation  on  account  of  be- 
ing in  the  hills,  and  was  only  valuable  for 
the  timber  that  was  on  It,  and  that  at  the 
time  the  deed  was  made  to  McMillan  there 
was  no  market  for  the  timber  because  the 
land  was  so  remote  from  a  railroad  that 
it  was  not  practicable  to  use  it.  After  Mc- 
Millan's purchase,  a  railroad  was  construct- 
ed near  It,  and  this  fact  gave  the  timber 
a  market  value.  Up  to  the  time  of  McMil- 
lan's purchase,  Fagan  had  not  thought  it 
of  sufficient  value  to  pay  taxes  on  It,  or  to 
redeem  it  from  tax  sale,  nor  had  any  one  else 
considered  It  of  sufficient  value  to  buy  It 
at  a  sale  for  taxes.  Moreover,  Fagan  tes- 
tified: "I  have  no  Interest  to  the  land  in 
controversy  in  this  action  other  than  to  see 
that  W.  S.  Morgan  should  get  the  land  under 
the  deed  which  I  made  him."  We  think  at 
the  time  of  McMillan's  purchase  the  land 
had  no  valne  except  a  speculative  one,  and 
that  be  is  an  innocent  purchaser  for  value. 
Counsel  for  appellees  contend  that  the 
deeds  and  tax  receipts  recited  In  the  decree 
as  being  a  part  of  the  evidence  upon  which 
the  case  was  heard  bear  no  file  marks,  and 
therefore  are  no  part  of  the  transcript.    The 


complaint  alleges  that  the  homestead  patent 
from  the  United  States  to  W.  H.  Fagan  was 
executed.  The  deeds  from  Fagan  to  Mor- 
gan and  from  Fagan  to  McMillan  are  made 
exhibits  to  the  complaint,  and  In  that  way 
become  part  of  the  record.  American  Free- 
hold Land  Mtg.  Co.  v.  McManus,  68  Ark.  263, 
68  S.  W.  250. 

The  undisputed  evidence  shows  that  no 
taxes  were  paid  by  appellees  on  the  land  aft- 
er 1884.  Hence  the  contention  of  appellee 
In  this  respect  Is  upon  an  immaterial  matter, 
and  it  la  not  necessary  for  us  to  determine  It. 

It  Is  ordered  that  the  decree  be  reversed, 
and  that  the  cause  be  remanded,  with  direc- 
tions to  dismiss  the  complaint  for  want  of 
equity. 


A.  G.  BROWN  &  CO.  et  al.  v,  McKNIGHT. 

(Supreme  Court  of  Arkansas.    April  19,  1909.) 

1.  Appeal  and  Ebbob  {i  1002*)— Questions 
o»  Fact— CoKFLioTiNO  Evidence— Review. 

Controverted  questions  of  fact  are  for  the 
jury  in  the  trial  court. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  ii  3935-3937;  Dec.  Dig.  15 
1002.*] 

2.  TBIAI.    (8    251*)— INSIBUCTIONS— APPLICA- 

BiLiTT  TO  Evidence. 

Where,  in  an  action  for  the  balance  for 
railroad  construction  work,  including  clearing 
and  grubbing  stations  of  the  right  of  way,  the 
contract  provided  that  removing  weeds,  grass, 
etc.,  should  not  be  considered  clearing  and  must 
be  done  free,  it  was  error  to  refuse  to  instruct 
that  plaintiff  could  not  recover  for  removing 
weeds,  grass,  etc.,  under  defendant's  agreement 
to  pay  for  grubbing  and  clearing. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  8§  587-595;    Dec.  Dig.  §  251.*] 

3.  Appeai.  and  Ebbob  (§  1140*)— Aitfibiianck 
—Remission  or  Past  or  Reoovebt. 

In  an  action  for  the  balance  due  for  rail- 
road construction  work,  including  clearing  and 
grubbing  stations  of  the  right  of  way  at  the 
contract  price  of  $10  a  station,  where  the  con- 
tract provided  that  removing  weeds,  grass,  etc, 
should  not  be  considered  clearing  and  must  be 
done  free,  the  prejudicial  effect  of  refusing  to 
instruct  that  plaintiff  could  not  recover  for  re- 
moving weeds,  grass,  etc.,  will  be  obviated  by 
deductmg  from  the  verdict  the  contract  price 
of  $82  for  the  8.2  stations  which  defendant 
claimed  were  covered  only  by  weeds  and  grass ; 
defendant  admitting  that  plaintiff  was  entitled 
to  payment  for  clearing  the  other  stations. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error^  Cent  Dig.  |f  4462-4478;    Dec.  Dig.  f 

4.  C0NTBACT8  (J  247*)— Actions— Wkiqht  or 

Evidence. 

One  asserting  a  subsequent  modification  of 
the  contract  by  the  parties  must  prove  It  by  a 
preponderance  of  the  evidence. 

FEd.  Note.— For  other  cases,  see  Contracts, 
Dec.  Dig.  f  247.*!  - 

6.  CoNTBACTS  (I  247*>— AonoNB— Bubden  or 

Pbooi^Modification  . 

The  burden  is  on  the  party  asserting  the 
subsequent  modification  of  a  contract  to  show 
the  assent  of  the  other  party  thereto. 

TEd.  Note.— For  other  cases,  see  Contracts, 
Dec.  Dig.  S  247.*] 


*For  other  cases  see  same  topic  and  section  NUMBER  in  Dec.  A  Am.  Digs.  1M7  to  data,  ft  Raportsr  Indexes 
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Appeal  from  CSrcult  Ooart,  Calhoan  Oonn- 
ty;   Geo.  W.  Hays,  Judge. 

Action  by  W.  F.  McKnlght  against  A.  G. 
Brown  &  Co.  and  another.  From  a  Judg- 
ment for  plaintiff,  defendants  appeal.  Re- 
versed and  remanded  for  a  new  t.lal,  unless 
plaintiff  consents  to  remit  part  of  the  judg- 
ment, in  wlilcb  event  Judgment  is  affirmed. 

Instruction  No.  8  requested  by  defendant, 
whlcb  was  given  as  modified  by  the  part 
italicised  is  as  follows: 

"You  are  instructed  that,  under  the  con- 
tract between  the  parties  herein,  if  dirt 
which  should  have  been  deposited  in  the 
dump  was,  with  the  consent  of  the  engineer 
In  charge,  wasted  and  not  placed  -in  the 
roadbed  with  the  understanding  that  dirt 
would  be  hauled  from  borrow  pits  and  take 
Its  place  without  charge,  this  agreement 
would  be  binding  on  the  parties,  and  the 
plaintiff  would  not  be  entitled  to  recover  for 
hauling  such  dirt,  provided  you  find  thit  from 
a  preponderance  of  the  evidence,  but  the  bur- 
den is  on  the  defendants  to  show  that  this 
agreement  was  made  by  the  plaintiff." 

Thos.  8.  Bugbee  and  Geo.  B.  Pugh,  for 
appellants.  J.  S.  McKnlght  (Thornton  & 
Thornton,  of  counsel),  for  appellee. 

FBAUENTHAL,  J.  The  plaintiff,  W.  F. 
McKnlght,  instituted  this  suit  to  recover 
from  the  defendants  A.  G.  Brown  &  Co.  a 
Judgment  for  a  balance  which  he  claimed 
was  due  to  him  for  work  done  in  the  con- 
struction of  a  railroad  owned  and  built  by 
the  defendant  the  Rock  Island,  Arkansas  & 
Louisiana  Railroad  Company,  and  to  have 
such  Judgment  declared  a  lien  upon  said  rail- 
road. A.  G.  Brown  &  Oo.  had  entered  into 
a  contract  with  the  said  railroad  company 
by  which  they  had  agreed  to  build  and 
construct  its  railroad  according  to  certain 
specifications,  and  these  contractors  there- 
after entered  into  a  written  agreement  with 
plaintiff  by  which  they  employed  him  to  con- 
struct three  miles  of  said  railroad  in  Cal- 
houn county.  The  written  contract  provid- 
ed that  plaintiff  should  do  said  work  in 
compliance  with  said  spedflcations  and 
named  the  prices  per  cubic  yard  for  earth, 
loose  rock,  and  solid  rock  which  he  should 
remove,  and  the  price  per  station  of  100  feet 
square  for  clearing  and  grubbing.  The 
plaintiff  claimed:  That  In  pursuance  of 
said  contract  he  did  the  following  work: 
Cleared  and  grubbed  169.8  stations  of  right 
of  way,  of  the  value  of  $1,698;  removed 
42,025  cubic  yards  of  earth,  of  the  value  of 
$5,463.25;  and  removed  7,720  cubic  yards 
of  loose  rock,  of  the  valne  of  $2,161.60 — 
making  a  total  value  of  labor  performed 
amounting  to  $0,322.85.  That  he  had  been 
paid  thereon  the  sum  of  $7,638.85,  leaving 
due  to  him  the  sum  of  $1,684.  The  defend- 
ants claimed:  That  the  following  is  all 
the  work  and  labor  that  was  done  by  plain- 
tiff:   Cleared  and  grubl>ed  161.6  stations  of 


right  of  way,  |l,ei6;  removed  30,025  cubic 
yards  of  earth,  of  value  of  $3,903.25;  re- 
moved 7,720  cubic  yards  of  loose  rock,  of 
value  of  $2,161.60;  and  other  items  of  work 
amounting  to  $130.19— making  a  total  of 
$7,811.01.  That  defendants  had  paid  there- 
on the  sum  of  $7,739.81,  leaving  a  balance 
of  $71.23  due  to  plaintiff.  The  Jury  returned 
a  verdict  in  favor  of  plaintiff  for  "$71.23  plus 
$428.77,  aggregating  $500." 

Upon  the  trial  of  the  cause  the  plaintiff 
in  his  testimony  admitted  that  he  had  been 
paid  $7,739.61.  The  only  questions  there- 
fore that  are  involved  in  this  case  are:  (1) 
The  amount  of  earth  that  was  removed  by 
plaintiff,  and  for  which  he  should  receive 
payment  under  the  terms  of  the  contract; 
and,  (2)  the  numlier  of  stations  of  right  of 
way  which  he  cleared  and  grubbed  under 
the  terms  of  the  contract  These  are  great- 
ly questions  of  fact,  but  they  also  Involve 
a  construction  of  the  terms  of  the  contract 
which  apply  to  the  above  two  kinds  of  work. 
The  written  contract  between  plaintiff  and 
Brown  &  Co.  spe<!iflcally  provides  that  the 
work  should  be  done  in  compliance  with  the 
specifications  of  the  Rock  Island,  Arkansas 
&  Louisiana  Railroad  for  the  construction 
of  said  railroad,  and  therefore  the  terms  of 
those  specifications  became  a  part  of  tliat 
contract 

1.  By  the  contract  It  Is  provided  that 
plaintiff  should  receive  13  cents  per  cubic 
yard  for  earth  removed;  but  neither  the 
contract  nor  the  specifications  state  any- 
thing further,  so,  to  make  more  definite 
the  places  from  which  the  earth  was  to  be 
moved  or  the  exact  character  of  the  remov- 
al: As  a  matter  of  fact,  in  the  execution 
of  the  work,  the  earth  was  moved  from  two 
different  character  of  places.  It  was  re- 
moved from  cuts  made  in  the  bed  of  the  rail- 
road, which  are  called  "excavations."  The 
earth  from  these  excavations  would  be 
hauled  to  points  in  the  roadbed  that  had  to 
be  filled,  in  order  to  make  the  dump  for  the 
roadbed.  Earth  was  also  removed  from  bor- 
row pits  and  ditches  along  and  at  some  dis- 
tance from  the  sides  of  the  roadbed,  which 
was  hauled  to  the  roadbed  to  make  the  dump. 
The  specifications  provided  that  "material 
from  all  excavations  must  be  deposited  in 
embankments,  except  where  otherwise  di- 
rected by  the  engineer  in  charge,"  and  they 
also  provided  that  earth  or  other  material 
from  the  excavations  could  be  "wasted"  by 
permission  of  said  engineer;  that  is  to 
say,  that  by  permission  of  the  engineer  the 
earth  from  excavations  would  not  have  to 
be  deposited  in  embankments.  The  evidence 
on  the  part  of  the  plaintiff  tends  to  prove 
that  he  removed  from  the  borrow  pits  and 
ditches  and  hauled  and  put  in  the  dump  of 
railroad  bed  10,100  cubic  yards  of  earth  for 
which  he  has  received  no  payment,  and  for 
which  the  defendant  refused  to  make  any 
allowance  of  credit  to  plaintiff.  The  de- 
fendants contend:     That  the  specifications 
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provided:  "Hanling  Material.  The  price  per 
cable  yard  sliall  include  hauling  material 
a  distance  of  not  exceeding  five  hundred  feet, 
and  for  that  necessarily  hauled  a  greater 
distance,  whether  from  cats  or  borrow  pits, 
an  additional  price  per  cable  yard  for  each 
one  hundred  feet  hauled  after  the  first 
five  hundred  feet  will  be  paid."  That  by 
this  provision,  which  became  a  part  of  the 
contract,  the  price  of  13  cents  per  cubic  yard 
not  only  covered  the  cost  of  the  work  and 
labor  of  excavating  the  earth,  but  also  cov- 
ered the  cost  of  hauling  the  earth  for  a 
distance  of  500  feet,  and  on  that  account 
the  haul  of  the  earth  for  that  distance  was 
sometimes  denominated  the  "free  haul."  So 
that  it  is  claimed  by  defendants  that  for  the 
price  of  13  cents  per  cubic  yard  the  plaintiff 
had  agreed  to  take  the  earth  from  the  ex- 
cavations and  then  haul  it  a  distance  of 
600  feet  and  there  deposit  same  in  the  em- 
bankment or  dump  of  railroad  bed.  The 
defendants  contended  that  the  plaintiff 
"wasted"  the  material  taken  from  excava- 
tions by  not  hauling  same,  as  above  provid- 
ed, and  depositing  same  in  embankments; 
and  instead  of  taking  the  material  from  the 
excavations  and  putting  same  in  dump,  the 
plaintiff  removed  the  earth  from  the  borrow 
pits  and  put  that  in  the  dump ;  and  that  he 
should  not  be  paid  therefor,  for  the  reason 
that  the  material  taken  from  excavations 
and  "wasted"  would  have  equaled  the  amount 
of  earth  that  plaintiff  removed  from  borrow 
pits  and  ditches  and  put  in  the  dump,  and 
for  which  therefore  plaintiff  was  not  allow- 
ed any  estimate  and  pay.  But  the  testimony 
of  the  plaintiff  tended  to  prove  that,  soon 
after  be  began  to  "waste"  earth  from  exca- 
vations, the  engineer  In  charge  and  plain- 
tiff, after  some  negotiations,  came  to  an 
agreement  by  which  the  plaintiff  was  per- 
mitted to  "waste"  the  earth  from  the  ex- 
cavations 00  account  of  the  great  cost  In 
making  the  "free  haul,"  in  comparison  with 
the  price  paid  to  plaintiff  for  moving  the 
earth ;  and  plaintiff  further  testified  that 
it  was  then  understood  and  agreed  that  he 
was  to  receive  payment  for  the  earth  thus 
removed  from  borrow  pits  and  ditches  and 
placed  In  dump  as  provided  for  by  the  con- 
tract. By  the  terms  of  the  specifications 
the  engineer  was  authorized  to  permit  the 
plaintiff  to  "waste"  the  earth  taken  from  the 
excavations,  and  to  deposit  same  in  places 
other  than  In  the  embankments.  The  plain- 
tiff was  entitled  to  13  cents  per  cubic  yard 
for  earth  removed  from  borrow  pits,  and 
the  earth  thus  removed  from  borrow  pits 
should  not  be  set  off  against  the  earth 
taken  from  excavations  and  "wasted,"  If 
the  engineer  gave  that  permission.  The 
plaintiff  testified  that  the  engineer  gave 
that  permission.  This  was  controverted  by 
the  engineer;  but  that  was  a  question  of  fact 
to  be  determined  by  the  Jury,  and  there 


was  BUfllclent  evidence  to  sustain  a  verdict 
in  favor  of  plaintiff  upon  that  issue. 

2.  It  is  contended  by  the  plaintiff  that 
he  is  mtltled  to  $1,698  for  having  cleared 
and  grubbed  169.8  stations  of  right  of  way, 
and  that  he  was  only  paid  $1,616  thereon. 
The  defendants  contend  that  the  plaintiff 
only  cleared  and  grubbed  161.6  stations  of 
right  of  way,  that  in  the  entire  distance 
there  were  169.8  stations,  but  that  &2  sta- 
tions were  covered  only  with  weeds  and 
grass  and  were  not  therefore  actually  clear- 
ed and  grubbed  within  the  terms  of  the 
contract  The  specifications  provided  in 
terms  for  what  constituted  clearing  and  grub- 
bing, and  further  stipulated  that:  "Remov- 
ing weeds,  grass  and  all  like  growth  will 
not  be  considered  clearing  and  must  be  done 
without  charge."  Upon  the  trial  of  the  case 
the  defendant  asked,  amongst  others,  for 
the  giving  of  the  following  Instruction :  "You 
are  instructed  that  under  the  contract  be- 
tween the  plaintiff  and  the  defendants  A. 
O.  Brown  &  Co.  the  plaintiff  1b  not  en- 
titled to  recover  for  removing  weeds,  grass, 
and  such  like  growth  under  the  agreement 
of  the  said  A.  G.  Brown  &  Co.  to  pay  for 
grabbing  and  clearing."  Under  the  terms  of 
the  contract,  we  are  of  the  opinion  that  said 
Instruction  should  have  been  given,  but  the 
only  prejudice  that  the  refusal  by  the  court 
to  give  the  above  Instruction  could  have 
worked  against  defendants  was  to  permit 
the  Jury  to  allow  the  plaintiff  to  recover  for 
removing  weeds  and  grass.  Now  the  total 
number  of  stations  that  defendants  claim 
were  covered  with  weeds  and  grass  amounted 
to  8.2  stations,  and,  at  the  contract  price  of 
$10  per  station,  amount  to  $82.  The  defend- 
ants concede  that  plaintiff  was  entitled  to 
payment  for  the  clearing  and  grubbing  of  all 
other  stations  claimed  by  him.  So  that  by 
disallowing  the  above  sum  of  |82  all  preju- 
dice growing  out  of  the  refusal  of  the  above 
Instruction  will  be  removed. 

The  defendants  also  contend  that  the  court 
erred  in  modifying  instruction  No.  3  asked 
for  by  defendants;  but  we  are  of  the  opin- 
ion that  the  court  was  correct  In  making 
the  modification. 

There  Is  quite  a  sharp  conflict  in  the  evi- 
dence In  this  case,  and  while  in  some  par- 
ticulars the  evidence  on  the  part  of  the  de- 
fendants seems  more  definite  and  satisfac- 
tory, nevertheless  the  questions  of  fact 
were  within  the  province  of  the  Jury  to 
determine,  and  we  cannot  say  that  there  is 
not  sufficient  evidence  to  sustain  their  find- 
ing. 

If  the  plaintiff  will  within  16  days  remit 
from  the  amount  of  the  Judgment  herein 
the  sum  of  $82,  the  Judgment  of  the  lower 
court  win  be  affirmed;  otherwise  the  Judg- 
ment wUl  be  reversed,  and  the  cause  remand- 
ed for  a  new  trlaU 
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ST.  LOUIS  SOUTHWESTERN  BY.  CO.  r. 

WALLACE  et  al. 
(Supreme  Court  of  Arkansas.    April  12,  1909.) 

1.  Cabbiebs  (J  177*)— Tbanspobtation  Bb- 
TOND  Cabbibb's  Lire— Liabilitt  i«b  Ik- 
JtTBy. 

Independent  of  statute  a  carrier  la  not 
bound  to  assume  responsibility  for  the  trans- 
portation of  property  safely  and  promptly  be- 
yond its  own  road;  but  where  a  carrier  contracts 
to  transport  and  deliver  property  beyond  its 
own  line,  thereby  continuing  the  liability  which 
it  assumes  at  the  beginning  of  the  carriage 
throughout  the  transit  to  the  point  of  delivery, 
it  renders  itself  liable  for  any  loss,  injury,  or 
delay  on  the  line  of  the  connecting  carrier, 
though  under  the  traffic  agreement  the  initial 
carrier's  trains,  while  on  the  connecting  line, 
may  be  under  the  control  of  the  connecting  car- 
rier's servants,  the  connecting  carrier  in  such 
case  becoming  the  agent  of  the  initial  carrier, 
and  its  employes  and  agents  become  those  of 
the  initial  carrier,  for  whose  negligence  it  la 
liable  to  the  owner  of  the  property. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent.  Dig.  |i  775-803 ;  Dec  Dig.  g  177.*] 

2.  Cabbiebs  (§  150*)— Limitation  of  Liabii,- 
ITY— Negligence. 

A  carrier  cannot  contract  for  exemption 
from  liability  for  Its  own  negligence  or  the 
negligence  of  its  servants,  though  not  inhibited 
from  making  such  exemption  by  statute. 

[Ed.  Note.^For  other  cases,  see  Carriei*. 
Cent.  Dig.  |S  634-659 ;   Dec.  Dig.  {  150.*] 

3.  Cabbiebs  («  104*)  —  Tbanspobtation  of 
Feeioht  —  Negligence  —  Dki.at  fbom 
Wbeck. 

The  derailment  and  wreck  of  a  train  cans^ 
ing  delay  In  transportation  of  proper^  by  a 
carrier  is  prima  facie  evidence  of  the  carrier's 
negligence. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent.  Dig.  f§  439-444;  Dec  Dig.  {  104.*] 

Appeal  from  Circuit  Court,  Oreen  Connty; 
Frank  Smltb,  Judge. 

Consolidated  actions  by  W.'  A.  Wallace 
and  others  against  the  St  Louis  Southwest- 
ern Railway  Company.  Judgment  for  plain- 
tiff In  each  action,  and  defendant  appeals. 
Affirmed. 

On  April  1,  1908,  the  plaintiff  W,  A.  Wal- 
lace delivered  to  the  defendant,  a  common 
carrier  of  goods,  a  car  load  of  cattle  at  Para- 
gould,  in  the  state  of  Arkansas,  to  be  trans- 
ported to  and  delivered  at  the  National 
Stockyards  In  East  St.  Louis,  In  the  state 
of  Illinois.  The  plaintiff  alleged  that  the  cat- 
tle were  greatly  damaged  by  reason  of  the 
unnecessary  and  negligent  delay  on  the  part 
of  the  defendant  in  the  transportation  and 
delivery  of  the  cattle,  and  he  Instituted  this 
suit  to  recover  said  damages.  On  the  same 
day  the  plaintiffs  I.  H.  Wood  and  A.  D.  Gray- 
son delivered  to  defendant  two  car  loads 
of  hogs  at  Paragould,  Ark.,  to  be  transported 
to  and  delivered  at  the  National  Stockyards 
in  East  St.  Louis,  III.  And  the  plaintiff  I. 
H.  Wood  on  the  same  day  delivered  to  the 
defendant  at  Paragould,  Ark.,  one  car  load  of 
cattle  to  be  transported  and  delivered  to  the 
same  place.  The  last-named  parties  In- 
stituted   separate    and    Independent    suits 


against  the  defendant,  alleging  that  the  said 
hogs  and  cattle  were  greatly  damaged  by 
reason  of  the  unnecessary  and  negligent  de- 
lay on  the  part  of  the  defendant  In  the  trans- 
portation and  delivery  thereof,  and  In  their 
respective  complaints  asked  for  the  recov- 
ery of  their  respective  damages.  The  defend- 
ant filed  separate  answers  to  the  complaints- 
in  these  three  suits.  In  its  answers  the 
defendant  admitted  that  It  had  received  and 
accepted  the  shipments,  and  had  agreed  to 
transport  the  same  from  Paragould,  Ark.,  to- 
the  National  Stockyards  in  East  St.  I«uls, 
111.  But  It  alleged  that  a  portion  of  the 
route  or  railroad  track  over  which  the  ship- 
ments were  to  be  carried  lay  in  the  state  of 
Illinois,  and  was  not  owned  by  defendant,, 
but  that  such  portion  of  the  tra<^  was  own- 
ed by  the  St  Louis,  Iron  Mountain  &  South- 
ern Ballway  Company,  and  that  It  had  an. 
arrangement  or  contract  with  said  last-nam- 
ed railway  company  by  which  It  used  said, 
track  and  ran  and  operated  its  trains  over 
the  same.  It  alleged  that  the  transportation 
of  said  shipments  was  delayed  by  reason  of 
the  derailment  and  wreck  of  a  train  on  that 
portion  of  the  track  and  route,  and  that  in- 
asmuch as  the  said  portion  of  the  track  or 
line  was  under  the  supervision  of  the  train- 
master and  servants  of  the  St  Louis,  Iron 
Mountain  &  Southern  Railroad  Company,  the- 
negligence  by  which  the  shipments  were  de- 
layed was  not  caused  by  the  defendant  or  by 
Its  agents  and  servants,  and  it  further  al- 
lied that  Bt  the  time  It  undertook  and 
agreed  to  transport  the  cattle  and  hogs,  the- 
several  plaintiffs  entered  Into  contractSr 
whereby  It  was  agreed  upon  valuable  con- 
sideration that  the  defendant  should  not  be- 
liable  for  any  loss  or  damage  arising  from 
derailment  of  trains  or  collision  of  tralns- 
or  delay  io  the  delivery  of  the  cattle  and 
hogs  not  arising  from  the  negligence  of  de- 
fendant. 

Upon  the  motion  of  the  defendant  tb& 
three  cases  were  consolidated  and  were  tried, 
by  the  court  sitting  as  a  jury.  In  the  trial 
there  was  an  agreed  statement  of  facts  by 
the  parties,  by  which  it  was  agreed  that  the 
several  plaintiffs  sustained  damages  in  the 
sum  of  $50  per  car  to  the  cattle  and  hogs  by 
reason  of  the  delay  In  the  transportation  of 
same;  that  the  d^y  occurred  ana  was  oc- 
casioned by  the  derailment  of  a  train  or 
wreck  on  that  portion  of  the  track  or  line  of 
railroad  In  the  state  of  Illinois  which  was  . 
owned  by  the  St  Louis,  Iron  Mountain  & 
Southern  Railroad  Company,  and  which  was 
under  the  supervision  and  direction  of  the 
trainmaster  and  train  dispatcher  of  the  lat- 
ter railway  company;  that  all  the  damages 
accruing  to  tl>e  plaintiffs  resulted  from  that 
delay,  that  the  defendant  had  an  arrange- 
ment or  contract  with  the  latter  railway 
company  by  which  It  operated  Its  own  tralu» 
and  cars  over  that  portion  of  the  route,  and 
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Tised  that  portion  of  the  line  of  railroad 
in  conjunctlou  with  said  latter  named  railway 
inmpany.  Each  shipment  was  made  under  a 
contract  by  which  the  defendant  agreed  to 
transport  and  carry  the  same  from  Para- 
gould,  Arlt.,  to  said  above  point  In  East  St 
Louis,  III.;  and  the  contract  also  contained 
the  following  provision,  made  ni)on  a  valu- 
able consideration:  "It  is  stipulated  that 
the  live  stock  covered  by  this  contract  is 
not  to  be  transported  within  any  specified 
time,  nor  delivered  at  destination  at  any  par- 
ticular hour,  not  In  season  for  any  particu- 
lar market,  and  that  the  parties  of  the  first 
part  are  exempted  from  liability  for  loss 
or  damage  arising  from  derailment  or  col- 
lision, or  other  accidents  or  causes  not  aris- 
ing from  negligence  of  the  first  party."  The 
defendant  asked  the  following  declaration  of 
law,  which  was  refused:  "The  court  declares 
the  law  to  be  that  where  a  carrier  under- 
takes to  transport  and  deliver  live  stock 
to  8  foreign  market,  and  In  the  transporta- 
tion of  the  stock  It  has  to  transport  them 
part  of  the  distance  over  a  leased  line  of 
road  used  in  conjunction  with  the  owner  of 
the  line,  and  on  the  account  of  the  wreck  on 
the  leased  line  without  the  fault  or  negli- 
gence of  the  carrier  the  delivery  has  been 
delayed  10  hours,  the  carrier  is  not  liable 
for  the  damages  resulting  from  such  delay." 
The  court  found  In  favor  of  the  plaintiffs 
for  the  respective  amounts  of  damages  as 
agreed  on,  and  rendered  Judgments  accord- 
ingly; and  from  these  Judgments  the  defend- 
ant now  prosecntes  this  appeal. 

S.  H.  West  and  J.  C.  Hawthorne,  for  ap- 
pellant   Hnddleston  &  Taylor,  for  appellees. 

FRAUENTHAL,  J.  (after  stating  the  facts 
as  above).  The  liability  of  the  defendant  in 
this  case  Is  determined  by  the  contract  of 
carriage  which  It  made  with  the  plaintiffs, 
and  the  arrangements  which  it  bad  for  us- 
ing and  running  its  own  trains  over  that  por- 
tion of  the  route  on  which  the  delay  occur- 
red that  caused  the  damage.  By  the  common 
law,  and  Independent  of  any  statutory  pro- 
vision or  regulation,  a  commpn  carrier  Is  not 
bound  to  assume  responsibility  for  the  trans- 
portation of  property  safely  and  without  un- 
necessary delay  beyond  the  terminus  of  Its 
own  road,  and  after  the  property  has  been 
turned  over  to  a  connecting  carrier.  But, 
Independent  of  any  statutory  liability,  a  car- 
rier may  accept  and  contract  to  transport 
and  deliver  property  beyond  the  terminus  of 
its  own  line,  so  that  the  liability  which  it 
assumes  at  the  beginning  of  the  carriage 
will  continue  throughout  the  transit  to  the 
point  of  delivery,  and  thereby  render  Itself 
liable  for  any  loss,  Injury,  or  delay  on  the 
line  of  another  carrier  over  which  a  part  of 
the  transportation  Is  carried.  And,  when 
such  contract  Is  made,  the  subsidiary  carrier 
becomes  the  agent  of  the  contracting  carrier, 
and  the  employes  and  agents  of  such  owner 
of  tlM  connecting  line  become  hU  servants 


and  employee  for  whose  negligence  and  de- 
fault he  becomes  liable  to  the  owner  of  the 
property.  The  carrier  can  thus  bind  himself 
to  carry  to  any  destination;  and.  If  It  is 
necessary  in  order  to  make  the  carriage  that 
the  goods  be  transported  over  the  line  of  an- 
other, he  assumes  the  responsibility  of  the  em- 
ployment of  all  subsidiary  carriers  and  agents, 
and  Is  liable  for  their  defaults.  1  Hutchin- 
son on  Carriers  (3d  Ed.)  j  228;  6  Cyc.  481; 
Railway  v.  Woodward,  164  Ind.  360,  72  N.  E. 
558,  73  N.  E.  810;  Kansas  City,  Ft  Scott 
&  Memphis  Rd.  Co.  v.  Washington,  74  Ark. 
9,  85  S.  W.  406,  69  L.  R.  A.  65,  109  Am.  St 
Rep.  61 ;  Little  Rock  &  Hot  Springs  Western 
Rd.  Co.  V.  Record,  74  Ark.  126,  85  S.  W. 
421,  109  Am.  St  Rep.  67.  In  this  case  the 
defendant  admits  In  its  answer  that  it  ac- 
cepted the  property  and  agreed  to  transport 
same  from  Paragould,  Ark.,  to  East  St  Lou- 
is, 111.,  and  there  deliver  the  same.  It  there- 
by entered  into  a  contract  whereby  it  bound 
itself  to  carry  the  goods  over  the  entire 
route,  and  it  did  not  concern  the  plaintiffs  as 
to  what  agencies  or  lines  it  employed  to  ef- 
fect the  carriage.  In  making  the  transporta- 
tion to  the  destination  it  secured  runoln^r 
power  for  its  own  trains  over  the  line  of 
another  railroad  company  for  a  portion  of 
the  route.  That  did  not  absolve  it  from  lia- 
bility, although  the  damage  occurred  on  the 
portion  of  the  line  which  was  owned  and 
managed  by  the  other  railroad  company.  It 
employed  the  agency  of  such  other  road,  and 
is  liable  for  its  defaults,  whether  it  had  any 
direct  control  over  it  or  not.    As  is  said  in 

1  Hutchinson  on  Carriers  (3d  Ed.)  i  240: 
"If  the  contract  clearly  provides  for  through 
carriage  or  the  facts  and  circumstances  dis- 
close an  undertaking  to  transport  the  goods 
to  their  ultimate  .destination,  all  subsidiary 
carriers  employed  In  the  transportation  will 
become  the  agents  of  the  contracting  carrier 
to  effect  the  performance  of  the  contract 
and  he  can  no  more  stipulate  for  exemption 
from  liability  for  the  negligent  acts  or  omis- 
sions of  such  agent  than  he  can  stipulate 
for  exemption  from  liability  for  his  own." 
Murray  v.  Lehigh  Valley  Railroad  Co.,  68 
Conn.  612,  304  AU.  506,  32  L.  R.  A.  539; 
Railway  v.  Martin,  69  Kan.  473,  53  Paa  461 ; 

2  Hutchinson  on  Carriers  (3d  Ed.)  %  916; 
Eureka  Springs  Railroad  Go.  v.  TImmons, 
51  Ark.  469,  11  S.  W.  890. 

It  Is  contended  by  defendant  that  by  the 
contract  it  was  not  liable  for  loss  or  damage 
arising  from  derailment  or  other  accident 
or  causes  not  arising  from  Its  own  negli- 
gence. The  defendant  could  not  contract  for 
exemption  from  liability  growing  out  of  its 
own  negligence  or  the  negligence  of  its  serv- 
ants, even  though  not  inhibited  from  making 
such  exemption  by  any  statutory  provision 
or  regulation.  Railroad  Co.  v.  Lockwood,  17 
Wall.  357,  21  L.  Ed.  627;  1  Hutchinson  on 
Carriers  (3d  Ed.)  §  450;  6  Cyc.  387;  Taylor 
V.  L.  R..  M.  R.  &  T.  R.  Co.,  39  Ark.  148; 
L.  B.,  M.  B.  &  T.  Ry.  Co.  ▼.  Talbot  39  Ark. 
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523;  St.  Xi.,  I.  M.  &  Sou.  R.  Ck>.  r.  Lesser, 
46  Ark.  236.  When  the  defendant  runs  its 
trains  over  a  portion  of  the  road  of  another 
company  pursuant  to  an  agreement  that  Its 
trains  while  on  such  road  should  be  under 
the  control  and  direction  of  the  servants  of 
the  lessor  company,  It  constituted  the  em- 
ployto  of  such  company  Its  own  agents  and 
servants  over  such  portion  of  the  road,  and 
became  liable  for  their  negligence  by  which 
the  property  carried  by  the  defendant  be- 
came damaged.  In  the  above  case  of  Mur- 
ray T.  Lehigh  Valley  Railroad  Ck).,  66 
Conn.  612,  84  Atl.  506,  82  L.  R.  A.  539, 
it  was  held  that.  If  one  railroad  compa- 
ny runs  its  trains  over  a  portion  of  the 
road  of  another  company  pursuant  to  a  con- 
tract providing  that  Its  trains  while  on  such 
portion  of  the  line  should  be  under  the  con- 
trol and  direction  of  the  servants  of  the 
lessor  company,  such  servants  became  the 
agents  of  the  lessee  company,  and  it  will  be 
liable  for  any  injury  to  a  passenger  carried 
by  it  caused  on  said  portion  of  the  route 
by  the  negligent  act  of  sudi  servants  as 
though  they  were  Its  own  employes.  And 
this  applies  equally  to  the  carriage  of  goods. 

Now,  the  derailment  of  the  train  and  the 
wreck,  by  which  the  transportation  of  this 
property  was  so  delayed  that  it  caused  the 
damage,  made  out  a  prima  facie  case  of 
negligence  against  the  defendant  which  has 
not  been  overcome.  Railway  Co.  v.  Mitchell, 
67  Ark.  418,  21  S.  W.  883;  St  L.,  I.  M.  & 
Sou.  R.  Co.  V.  Sandiage,  85  Ark.  589,  109 
S.  W.  651.  It  follows,  therefore,  that  the 
lower  court  was  not  in  error  in  refusing  the 
instruction  asked  by  the  defendant,  and  that 
Its  finding  herein  is  sustained  by  the  evi- 
dence and  its  Judgment  by  the  law.  The 
rights  of  the  plalntlfts  in  this  case  are  deter- 
mined by  the  common-law  liability  of  the 
defendant  under  the  contract  which  it  enter- 
ed into  herein  for  a  through  transportation 
and  carriage  of  the  property  to  the  point  of 
destination;  and  they  are  not  dei)endent  up- 
on the  provisions  of  the  act  of  Congress 
commonly  icnown  as  the  "Hepburn  Act,"  ap- 
proved June  29,  1906  (chapter  8591,  84  Stat 
684  [U.  S.  (3omp.  St  Supp.  1907,  p.  892]), 
amendatory  of  the  interstate  commerce  act 
approved  February  4,  1887  (chapter  104,  24 
Stat  879  [U.  S.  Comp.  St  1901,  p.  8154]), 
and  It  is  not  necessary,  therefore,  in  this 
case  to  pass  upon  the  provisions  of  that  act 

It  is  urged  by  the  defendant  that  the 
state  court  has  not  Jurisdiction  over  this 
cause  of  action  because  the  shipment  was  an 
interstate  shipment  We  do  not  think  that 
there  is  any  merit  In  this  contention.  We 
presume  that  it  bases  this  contention  on  the 
provisions  of  the  act  of  Congress  entitled 
"An  act  to  regulate  commerce"  approved 
February  4,  1887,  as  amended  by  what  Is 
commonly  known  as  the  "Hepburn  Act," 
approved  June  29,  1906.    But  as  before  stat- 


ed, the  cause  of  action  in  this  case  is  not 
necessarily  fotmded  upon  the  rights  created 
or  given  by  that  act  The  question  of  the 
liability  of  the  initial  carrier  for  the  negli- 
gence of  the  connecting  carrier  is  not  involv- 
ed in  this  case;  and  it  is  not  necessary, 
therefore,  in  this  case,  to  pass  upon  the  ques- 
tion as  to  whether  the  state  courts  have  Ju- 
risdiction to  enforce  such  rights. 
The  Judgments  are  therefore  affirmed. 


HUGHES  BROS.  v.  RBDUS. 
(Supreme  Court  of  Arkansas.    April  12,  1909.) 

1.  EviDEKOX    (g    230*)  —  Deciasatjons    or 

6BANT0»— IHPEAOHINO   DEED. 

In  an  action  for  posaession  of  land,  claimed 
by  defendant  under  a  deed  to  him,  evidence  of 
statements  of  the  alleged  erantor  to  the  effect 
that  the  alleged  grantor  had  not  executed  a 
deed  to  defendant,  but  had  allowed  him  to  have 
the  use  of  the  property  as  long  as  the  grantor 
lived,  which  were  alleged  to  nave  been  made 
long  after  the  time  that  defendant  claimed  that 
he  had  purchased  the  land,  and  long  after  the 
time  that  be  claimed  the  deed  had  been  exe- 
cuted, and  in  defendant's  absence,  when  he  was 
in  the  sole  possession  of  the  property,  claiming 
it  as  owner,  was  inadmissible  to  impeach  the 
deed, 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  ^  837;   Dec  Dig.  !  230.*] 

2.  Evidence  (t  230*)— Deolabations— State- 
ments Showing  Chabacteb  or  PossBsaioir 
OF  Land. 

When  a  person  is  in  possession  of  land,  his 
acts  and  declarations  are  admissible  to  show 
the  character  and  extent  of  his  possession  and 
claim ;  but,  after  he  has  sold  the  land,  and  giv- 
en possession  to  another,  his  declarations  as  to 
bis  claims  thereto,  made  in  the  purchaser's  ab- 
sence, are  only  self-serving,  and  therefore  inad- 
missible. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  §§  835-851 ;   Dec.  Dig.  1  230.*] 

3.  Vendob  and  Pubohabeb  ({  232*)— Inno- 
cent Pobohaber— Notice— Actdal  Posses- 
sion. 

Actual  and  visible  possession  of  land  by  a 
person  claiming  to  be  the  owner  thereof  is  no- 
tice to  all  the  world  of  his  title ;  and  the  fact 
that  he  has  not  recorded  his  deed  would  not 
make  one  who  had  purchased  the  land  of  the 
heirs  of  the  former  grantor,  without  notice  of 
the  deed,  an  innocent  purchaser. 

[BM.  Note. — For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  §S  640-562;  Dec  Dig.  I 
232.*] 

Appeal  from  Circuit  Court,  Craighead 
County;  Frank  Smith,  Judge. 

Action  by  Hughes  Bros,  against  James 
Redus.  Judgment  for  defendant,  and  plain- 
tiff appeals.    Affirmed. 

F.  O.  Taylor,  for  appellant 


FRAUENTHAL,  J.  The  plaintiff,  Hughes 
Bros.,  a  corporation,  instituted  this  eject- 
ment suit  against  the  defendant,  James  Re- 
dus, for  the  possession  and  recovery  of  a 
house  and  lot  in  the  city  of  Jonesboro,  Arlc 
Both  parties   deraigned   their  title   to  the 
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propwty  from  a  common  source.  The  plain- 
tUt  dalmed  that  Mattle  I.  Hughes  was  the 
owner  of  the  lot  at  the  time  of  her  death,  In 
February,  1906,  and  that  her  heirs  conveyed 
the  property  to  plaintiff  on  June  4,  1906. 
The  defendant  claimed  that  Mattle  I.  Hughes 
sold  the  lot  to  him  in  18S6,  and  that  on  the 
13th  day  of  March,  1887,  she  executed  to 
him  a  deed  therefor;  that  In  1887  he  inclos- 
ed the  lot  and  built  a  house  thereon,  and 
continuously  since  then  has  been  In  the  pos- 
session of  the  property  under  the  claim  of 
ownership  by  virtue  of  his  said  purchase 
and  deed,  and  he  claimed  to  have  paid  the 
taxes  on  the  land  continuously  since  1887. 
The  deed  from  Mattle  I.  Hughes  to  defend- 
ant bad  never  been  recorded;  but,  on  the 
trial  of  the  cause,  the  alleged  original  deed 
was  Introduced  In  evidence,  and  there  was 
a  great  deal  of  testimony  pro  and  con  as  to 
the  execution  and  authenticity  of  the  deed. 
The  plaintiff  claimed  that  Mattle  I.  Hughes 
placed  defendant  In  possession  of  the  lot  un- 
der a  verbal  agreement  that  he  could  re- 
tain possession  as  long  as  she  lived.  There 
was  a  trial  of  the  cause  by  a  Jury,  which 
returned  a  verdict  for  the  defendant,  and 
from  the  Judgment  given  thereon  the  plain- 
tiff prosecutes  this  appeal. 

There  are  two  assignments  of  error  of  the 
loT^er  court  urged  here  by  appellant.  It  Is 
urged  that  the  lower  court  erred  In  refusing 
to  permit  the  introduction  of  certain  state- 
ments alleged  to  have  been  made  by  Mat- 
tle I.  Hughes.  The  alleged  statements  were 
made  long  after  the  time  that  defendant 
claimed  that  be  had  bought  the  lot,  and  long 
after  the  time  that  he  claimed  the  deed  had 
been  executed  to  him,  and  at  the  time  they 
-were  made  the  defendant  was  In  the  sole 
possession  of  the  property,  and  was  claim- 
ing to  be  the  owner  thereof,  and  they  were 
made  In  the  absence  of  the  defendant. 
Tliese  alleged  statements  of  Mattle  I.  Hughes 
w-ere.  In  effect,  that  the  defendant  was  to 
have  the  use  of  the  property  as  long  as  they 
lived,  and  that  she  had  not  executed  a  deed 
to  him.  This  testimony  was  not  competent. 
Tbe  statements  made  by  a  grantor  In  a  deed 
to  Impeach  the  deed  are  not  admissible  If 
made  In  the  absence  of  the  grantee.  Hargus 
V.  Hayes,  83  Ark.  186,  103  S.  W.  163.  When 
a  party  is  In  the  possession  of  land,  the  acts 
and  declarations  of  such  party  are  admls- 
Blhle  In  order  to  show  the  character  and  ex- 
tent of  such  party's  possession  and  claim. 
Seawell  v.  Toung,  77  Ark.  309,  91  S.  W.  644. 
But  after  the  alleged  sale,  and  after  the 
party  has  turned  over  the  possession  of  the 


property,  such  declarations  are  only  self- 
serving,  and  are  therefore  inadmissible.  It 
has  been  uniformly  held  by  this  court  that 
the  declarations  of  a  vendor  made  subse- 
quent to  the  sale,  and  In  the  vendee's  ab- 
sence, cannot  be  admitted  to  Impeach  the 
validity  of  the  sale;  and  the  title  of  the 
purchaser  cannot  be  Impaired,  or  In  any 
wise  affected,  by  such  declarations  and 
statements.  Gullett  v.  Lamberton,  6  Ark. 
109;  Humphries  v.  McOraw,  9  Ark.  91;  Finn 
V.  Hempstead,  24  Ark.  lU;  Smith  v.  Ham- 
let, 43  Ark.  320;  Crow  v.  Watklns,  48  Ark. 
169,  2  S.  W.  659;  16  Cyc.  988. 

It  Is  urged  that  tbe  lower  court  erred  in 
refusing  to  give  Instructions,  on  behalf  of 
the  plaintiff,  which.  In  substance,  stated 
that.  If  the  deed  to  defendant  was  not  ac- 
knowledged In  manner  prescribed  by  law, 
or  If  the  deed  was  never  recorded,  then 
plaintiff  was  an  Innocent  purchaser,  and 
could  not  be  affected  by  It  But,  at  the  time 
that  the  plaintiff  claims  that  It  purchased 
the  property,  the  defendant  was  In  the  actu- 
al and  open  possession  of  It,  claiming  to  be 
the  owner  thereof.  Actual  possession  of  the 
lot  by  defendant  was  notice  to  the  plaintiff, 
and  all  the  world,  of  his  title.  It  was  not 
necessary  for  defendant  to  place  his  deed  on 
record  to  give  plaintiff  notice  of  his  title. 
When  plaintiff  purchased  the  lot,  the  defend- 
ant was  In  possession  of  It,  and  the  law  Im- 
puted to  the  plaintiff,  under  such  circum- 
stances, notice  of  whatever  right,  title,  or 
equity  the  defendant  had  In  the  property. 
Plaintiff  could  not  in  such  event  be  an  in- 
nocent purchaser  of  the  property.  No  state- 
ments made  by  the  vendor  at  such  time 
should  have  been  relied  on  by  it;  and,  un- 
der the  law.  It  ought  not  to  have  been,  and 
could  not  be,  misled  thereby.  Because  the 
defendant  was  In  the  actual  and  visible  pos- 
session of  the  property  when  plaintiff  pur- 
chased. If  It  did  not  seek  the  defendant  to 
learn  the  nature  of  his  claim  and  title,  the 
law  makes  the  plaintiff  take  notice  of  that 
title.  Hamilton  v.  Fowlkes,  16  Ark.  340; 
Shinn  V.  Taylor,  28  Ark.  523;  Rockafellow 
T.  Oliver,  41  Ark.  169;  Atkinson  v.  Ward, 
4T  Ark.  533,  2  S.  W.  77;  Strauss  v.  White, 
66  Ark.  167,  61  S.  W.  64;  Thalhelmer  v. 
Lockert,  76  Ark.  25,  88  S.  W.  691;  SprouU 
T.  Miles,  82  Ark.  455,  102  S.  W.  204. 

The  court,  therefore,  did  not  err  in  refus- 
ing to  give  the  Instructions  asked  by  plain- 
tiff. 

The  verdict  of  the  Jmry  was  amply  sus- 
tained by  the  evidence.  The  Judgment  is 
affirmed. 
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McCarthy  et  ai.  ▼.  xboll. 

{Supreme  Court  of  Arkanaaa.    April  10,  1909.; 

1.  JUDOUEITT    (i    944*)— AonOH    OH    FOBEION 
JUDOMENT— BVIDBNCB. 

To  maintain  an  action  on  a  foreign  judg- 
ment against  a  plea  of  nul  tiel  record,  a  certified 
copj  or  the  judgment  ia  not  aafficient,  but  the 
pleadings  and  proceedings  on  which  the  judg- 
ment ia  founded,  and  to  which,  as  matter  of 
record  it  necessarily  refers,  must  be  produced. 

[Ed.  Note.— For  other  caaea,  aee  Judgment, 
Dec.  Dig.  t  944.*] 

2.  Judgment  (J  944*)— AcrioH  ow  Pobeiqw 
jDDaMENT— Evidence. 

In  an  action  on  a  foiei^  judgment,  evi- 
dence held  to  show  that  the  judgment  sued  on 
was  rendered  in  the  action  in'  which  the  com- 

Slaint,  answer,  and  summons  introduced  in  evi- 
ence  were  filed,  and  to  identify  defendants  as 
the  defendants  in  the  action  in  which  the  judg- 
ment sued  on  waa  rendered. 

[Ed.  Note.— For  other  caaea,  see  Judgment, 
Dec.  Dig.  §  044.*1 

8.  E}XECUTOBS  AND  Aduinistsatobs  (!  517*)— 
Public  Administbatobs — SUBsnruTioN. 
Where  a  court  of  a  sister  state  had  the 
power,  on  the  discharge  of  a  public  adminis- 
trator, to  anbatitute  another  aa  public  admin- 
istrator, ao  order  of  substitntion  was  conclu- 
aive  on  the  courts  of  Arkansas  in  an  action  by 
the  substituted  administrator. 

[Ed.  Note.— For  other  cases,  see  Execntors 
and  Administrators,  Dec  Dig.  !  617.*] 

4.  EZBOUTOSS  AND  Aduinibtbatobs  (i  624*) — 

Action  bt  Adhinistbatob. 

Where  an  administrator  has  recovered  a 
Judgment  in  an  action,  brought  by  him  in  his 
representative  capacity  in  the  jurisdiction  of  his 
appointment,  he  may  sue  thereon  in  his  own 
name  In  another  jurisdiction,  without  taking 
out  ancillary  letters  of  administration. 

[Ed.  Note.— For  other  cases,  see  Executors 
and  Administratora,  Cent  Dig.  f  2390;  Dec. 
Dig.  {  624.*] 

Appeal  from  Olrcnlt  Court,  Garland  Coun- 
ty; W.  H.  Evans,  Judge. 

Action  by  Henry  Troll,  public  administra- 
tor of  Don  0.  Thatcher,  deceased,  against  P. 
J.  McCartby  and  another.  From  a  judgment 
for  plaintiff,  defendants  appeal.    Affirmed. 

This  Is  an  action  by  Henry  Troll,  public 
administrator  in  charge  of  the  estate  of  Don 
C.  Thatcher,  deceased,  of  St  Louis,  Mo.,  up- 
on a  judgment  which,  it  was  alleged,  one  Wil- 
liam C.  Richardson,  who  waa  then  public  ad- 
ministrator of  the  city  of  St  Louis,  in  the 
state  of  Missouri,  and  who,  as  such  adminis- 
trator, was  in  charge  of  the  estate  of  said 
Don  C.  Thatcher,  deceased,  bad  recovered 
against  tbe  said  P.  J.  McCarthy  and  Nellie 
McCarthy,  on  tbe  7tb  day  of  May,  1900,  In 
the  circuit  court  of  the  city  of  St  Louis, 
within  and  for  tbe  state  of  Missouri.  Tbe 
judgment  was  for  tbe  sum  of  $8,000.  The  de- 
fendants demurred  to  tbe  complaint  because 
it  did  not  state  facts  sufflcleut  to  constitute 
a  cause  of  action,  and  also  filed  an  answer 
denying  the  allegations  of  tbe  complaint 
Subsequently  tbey  filed  an  amendment  to 
their  answer,  In  wbicb  they  denied  that 
plaintiff  had  tbe  legal  right  or  authority  to 


prosecute  this  anlt  There  was  a  trial  by 
Jury,  and  a  verdict  tot  18,000,  with  6  per 
cent  interest  from  May  12,  1900.  Judgment 
was  entered  upon  tbe  verdict,  and  the  defend- 
ants have  duly  prosecuted  an  appeal.  The 
facts  are  sufficiently  stated  In  the  opinion. 

Wood  ft  Henderson,  for  appellants. 

HART,  J.  (after  stating  tbe  facts  as  above). 
In  tbe  case  of  Hallum  t.  Dickinson,  47  Ark. 
120,  14  S.  W.  477,  it  was  held  that:  "To 
maintain  an  action  on  a  judgment  against  a 
plea  of  nul  tiel  record,  a  certified  copy  of  tbe 
judgment  is  not  sufficient,  bnt  all  tbe  plead- 
ings and  proceedings  on  wblcb  tbe  judgment 
is  founded,  and  to  which  as  matter  of  record 
it  necessarily  refers,  must  be  produced."  See, 
also.  Hall  V.  Roulston,  70  Ark.  343,  68  S.  W. 
24;  Swing  v.  St  Louis  Refrigerator  &  Wood- 
en Gutter  Co.,  78  Ark.  246,  93  S.  W.  078,  115 
Am.  St  Rep.  38.  Counsel  for  appellants  con- 
tend that  this  requirement  was  not  complied 
with  in  tbe  present  case.  This  action  was 
commenced  on  tbe  4tb  day  of  January,  1008, 
and  a  copy  of  tbe  Judgment  sued  on  duly 
certified  by  the  clerk  of  tbe  court  in  wblcb  it 
was  rendered,  and  bis  certificate,  duly  au- 
thenticated by  tbe  judge  of  said  court,  was 
filed  with  the  complaint  as  an  exhibit,  and 
was  introduced  In  evidence  in  the  case.  Cop- 
ies of  tbe  complaint,  summon^,  with  tbe  re- 
turn sbowlng  service,  and  the  answer  of  the 
defendants,  P.  J.  and  Nellie  McCarthy,  sepa- 
rately certified  by  tbe  clerk  and  authenticated 
by  tbe  judge  of  said  court,  were  also  Intro- 
duced in  evidence. 

Counsel  for  appellants  contends  that  there 
was  no  evidence  to  show  that  the  complaint 
and  judgment  were  parts  of  tbe  same  action, 
and  that  therefore  tbe  complaint  and  Judg- 
ment, being  authenticated  by  separate  certif- 
icates of  exemplification  bearing  different 
dates,  were  insufficient  proof  to  sustain  the 
judgment  now  in  question.  Tbe  record  shows 
that  all  tbe  proceedings  were,  in  a  case  in  tbe 
circuit  court  of  tbe  city  of  St  Louis,  wltbiu 
and  for  the  city  of  St  Louis  and  state  of 
Missouri,  styled  "William  C.  Richardson, 
Public  Administrator  in  Charge  of  the  E]Btate 
of  Don  C.  Thatcher,  Deceased,  v.  William  H. 
Stevenson,  J.  Brooks  Johnson,  Albert  Thatch- 
er, Thatcher  Restaurant  Company,  a  corpora- 
tion, Edward  Ketchum,  Patrick  J.  McCarthy 
and  Nellie  McCarthy,  Howard  Realty  Com- 
pany." Tbe  record  also  shows  that  the  com- 
plaint in  that  case  was  filed  May  25,  1898, 
and  summons  was  Issued  on  it  the  same  day. 
A  part  of  the  return  on  the  summons  is  as 
follows:  "I  further  executed  this  writ  In 
the  city  of  St  Louis  this  25tb  day  of  May, 
1S9S,  by  delivering  a  copy  of  the  vrrit  aa  fur- 
nished b.v  the  clerk  to  Patrick  J.  McCarthy, 
a  defendant  herein.  Henry  Troll,  Sheriff,  by 
Wm.  D.  McManus,  Deputy" — ^and  also,  "I 
further  executed  this  writ  in  the  city  of  St 
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Lonls  on  this  25th  day  of  May,  1898,  by  de- 
UveriDg  a  copy  of  the  writ  as  fumlsbed  by 
the  clerk  to  Nellie  McCarthy  a  defendant 
herein.  Henry  Troll,  Sheriff,  by  Wm.  D.  Mc- 
ManuB,  Deputy."  It  also  Bhowa  that  the 
answer  of  Patrick  J.  and  Nellie  McCarthy 
was  filed  on  October  15,  1898,  and  that  the 
Judgment  was  entered  of  record  on  May  7, 
1900. 

Wm.  D.  McManus,  a  deputy  sheriff,  testi- 
fied that  the  signature  attached  to  the  return 
was  his  signature,  and  that,  while  be  had  no 
personal  recollection  of  having  made  the  serv- 
ice, he  would  not  have  made  such  return  If 
he  bad  not  delivered  a  copy  to  the  said  de- 
foidanta  personally.  Paul  Relss  testified  that 
he  was  acquainted  with  Patrick  J.  McCarthy, 
and  that,  as  his  attorney,  he  prepared  and 
caused  to  be  filed  the  answer  above  referred 
to;  that  he  was  employed  as  such  attorney 
by  said  Patrick  J.  McCarthy  for  himself,  and 
for  bis  wife,  Nellie  McCarthy.  The  deposi- 
Uon  of  Patrick  J.  McCarthy,  taken  In 'the 
case  above  referred  to,  in  the  circuit  court 
of  the  city  of  St  Louis,  In  which  he  testified 
that  he  was  one  of  the  defendants  to  the  suit 
was  read  In  evidence.  U  Frank  Artoffy  tes- 
tified that  he  was  a  lawyer,  and  lived  in  St 
Louis,  Mo.;  that  he  was  the  attorney  who 
brought  the  suit  in  the  circuit  court  of  the 
dty  of  St  Louis,  which  resulted  In  the  Judg- 
ment sued  on;  that  be  became  acquainted 
with  Patrick  J.  McCarthy  in  that  litigation, 
and  that  the  Patrick  J.  McCarthy,  the  de- 
fendant herein,  is  the  identical  person  who 
testified  In  that  case,  and  that  in  July,  1900, 
be  came  to  Hot  Springs  and  talked  with  Mc- 
Caitby  about  the  Judgment,  which  had  been 
recovered  against  him;  that  McCarthy  said 
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he  did  not  have  anything,  and  that  nothing 
could  be  made  out  of  bim.  l%e  complaint 
showed  that  It  was  a  suit  in  replevin.  The 
prayer  was  for  a  return  of  the  property  and 
16,000  damages  for  Its  detention;  and.  In 
case  a  delivery  of  the  property  could  not  be 
had.  Judgment  In  the  sum  of  910,000,  the 
value  thereof,  was  asked.  This  was  sufficient 
to  show  that  the  judgment  sued  on  was  ren- 
dered In  the  action  In  which  the  complaint 
answer,  and  the  summons  introduced  In  evi- 
dence were-  filed,  and  also  to  Identify  appel- 
lants as  the  defendants  In  the  action  In 
which  t^e  Judgment  sued  on  was  rendered. 

Under  the  laws  cA  the  state  of  Missouri,  a 
public  administrator  is  elected  in  each  county 
In  the  state,  and  In  the  city  of  St  Louis.  His 
term  of  office  is  four  years.  Rev.  St  Mo.  (1889) 
I  29S.  An  order  of  said  circuit  court  of  the 
city  of  St  Louis,  duly  certified  by  the  clerk 
and  authenticated  by  the  Judge,  was  made 
on  the  10th  day  of  December,  1907,  showing 
that  Henry  Troll,  then  public  administrator 
of  said  city  of  St  Louis,  was  substituted  as 
plaintiff  in  the  place  of  said  William  C.  Rich- 
ardson. The  court  had  the  power  to  make  the 
order  of  sul>stitutlon  upon  the  discharge  of 
Richardson,  and  the  order  itself  is  coi^lu- 
sive  upon  us  that  it  was  made  upon  a  proper 
showing.  "Where  a  representative  has  re- 
covered a  Judgment  in  an  action  brought  by 
him  in  his  representative  capacity  In  the  Ju- 
risdiction of  hlB  appointment,  he  may  sue 
thereon  in  his  own  name  In  another  Jurisdic- 
tion without  taking  out  ancillary  letters  of 
administration."  18  Cyc.  p.  1239,  and  cases 
cited. 

Finding  no  prejudicial  error  In  the  record, 
the  Judgment  will  be  affirmed. 
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BENTON  et  nx.  v.  OITI  OP  ST.  LODia 

(Supreme  Court  of  Miasonri,  Dirialon  Na  1. 

March  81.  1009.) 

1.  Municipal    Cobpobations    (|    819*)— Ao- 

TIORB     FOB     DXATH— SUTFICIEROT     Of     BTI- 
DBNCE. 

In  an  action  for  the  death  of  a  child  drown- 
ed In  a  hole  near  a  defective  sidewalk,  evidence 
keld  to  show  the  city's  negligence  in  main- 
taining the  sidewalk,  and  that  the  negligence 
was  toe  proximate  cause  of  the  death,  if  the 
sidewalk  waa  in  a  public  street 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Dec.  Dig.  |  819.*] 

2.  DowEB  (S  47*)— Land  Subject  i^o— Land 
Dedicated  to  Pubuo  Use. 

If  the  fee  of  land  held  by  a  husband  paased 
during  his  lifetime  to  a  city  for  public  use  as  a 
street  either  by  prescription,  b^  express  dedi- 
cation by  deed  or  by  acts  in  pais  coupled  with 
acceptance,  or  by  condemnation,  the  wife's  In- 
choate right  of  dower  was  extinguished. 

[EJd.  Note.— For  other  cases,  see  Dower,  Cent 
Dig.  §  96;    Dec.  Dig.  I  47.*] 

8.  MuNiciPAi.     Cobpobations     ({     755*)  — 

StBEETS— LlABIUTT   FOB    DEFBCTB. 

If  a  strip  of  land  was  a  public  city  street, 
the  fact  that  people  of  the  neienborhood  or  abut- 
ters built  a  sidewalk  along  the  side  of  it,  and 
from  time  to  time  repaired  it  without  ordi- 
nance of  the  city  or  order  from  its  officers,  and 
constructed  a  manhole  over  a  sink  hole  on  the 
land  at  private  expense  and  turned  local  drain- 
age into  it,  would  not  relieve  the  city  from 
liability  for  defects  in  the  street  or  the  side- 
walk, or  for  a  dangerous  condition  arising  from 
a  combination  of  i£e  defects  and  the  unguarded 
sink  hole,  since  a  city  owns  its  streets  as  a  trus- 
tee for  the  public,  and  is  primarily  bound  to 
keep  them  free  from  defects  caused  by  itself 
or  by  third  persons,  if  it  has  notice  of  such 
third  persons'^  acts  in  time  to  repair. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  {f  1587,  1589,  ISSO; 
Dec.  Dig.  I  755.*] 

4.  MuNiciPAi.     Cobpobations     (S     750*)  — 

STBEBTS— LlABILITT  FOB  DEFECTS. 

While  the  existence  of  sewer  or  water 
mains,  a  cnrb  line  established,  or  paving  are 
evidence  which  may  conclusively  show  accept- 
ance of  a  dedication  of  the  ground  for  street 
purposes,  their  absence  or  presence  does  not  af- 
fect the  city's  liability  for  defects  in  the  prem- 
ises, if  thev  are  shown  to  be  a  public  street, 
the  city  being  liable  for  defects  negligently  al- 
lowed to  exist  whether  the  street  Is  improved  or 
not 

(Ed.  Note.— For  other  cases,  see  Mnnicipal 
Corporations,  Cent  Dig.  H  1595-1600;  Dec. 
Dig.  i  759.*] 

B.  Dedication  (i  44*)  —  Btidbnck  —  Land 

Dedicated  as  Stbeet. 

Evidence  heU  to  show  that  a  strip  of  land 
60  feet  wide,  including  a  strip  upon  which  a 
defective  sidewalk  and  sink  hole  were  situated, 
was  dedicated  to  a  city  for  a  public  street. 

[E!d.  Note.— For  other  cases,  see  Dedication, 
Dec  Dig.  i  44.*] 

6.  Dedication  (f   81*)— Nbcessitt  tob  Ac- 
ceptance. 

Mere  dedication  Is  not  enough  to  constitute 
a  street  a  public  street,  so  as  to  Impose  on  a 
city  the  duty  to  keep  It  clear  of  delects,  nui- 
sances, and  obstructions  caused  by  the  acts  of 
third  persons  or  by  the  city  itself,  but  there 
must  be  an  acceptance  of  the  dedication  by  the 
city. 

[Ed.  Note.— For  other  cases,  see  Dedication, 
Cent  Dig.  H  64,  65 ;    Dec.  Dig.  |  31.*] 


7.  Dedication  (i  85*)— Acceptance. 

An  acceptance  of  a  dedicated  street  may  be 
either  express  or  implied. 

[Ed.  Note.— For  other  cases,  see  Dedication, 
Cent  Dig.  |  69;    Dec.  Dig.  |  35.*] 

8.  Dedication  (g  45*)— Evioknob— Question 
FOR  JUBY— Acceptance. 

Whether  the  dedication  of  land  for  a  street 
was  accepted  by  a  dty,  held,  under  the  evidence, 
for  the  jury. 

[E^.  Note.— For  other  cases,  see  Dedication, 
Dec.  Dig.  t  45.*] 

9.  Municipal  Cobpobations  (i  762*)  — 
Stbeets— Acquiescence  in  Public  Use. 

Where  street  lamps  and  poles  of  public 
service  corporations  had  been  in  existence  for 
a  long  time  on  a  strip  of  land  claimed  to  be 
embraced  in  a  public  street,  the  city  will  be 
held  to  have  acquiesced  in  such  public  use  of 
the  strip,  whether  they  were  so  placed  in  strict 
accordance  with  city  charter  regulations  or  not 
[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  M  1605-1611;  Dec. 
Dig.  S  762.*] 

10.  Municipal  Cobpobations  (t  818*)— De- 
fects IN  Stbekts— Action  fob  Death— Ad- 
iAssibiutt  of  EriDKNCK— Subsequent  Re- 
faibb. 

In  an  action  against  a  city  for  the  death 
of  a  child  caused  by  a  defect  in  a  street,  where 
there  was  an  issue  as  to  whether  the  locus  was 
in  a  public  street,  evidence  that  the  city,  in 
the  August  or  September  after  the  death  in 
May,  had  made  repairs  at  the  place  of  accident 
was  competent  as  tending  to  show  that  the  city 
recognized  the  locus  as  being  in  a  public  street, 
the  remoteness  of  the  repairs  going  to  the 
weight  and  not  the  competency  of  the  evidence. 
[Ed.  Note.— For  other  cases,'  see  Municipal 
Corporations,  Cent  Dig.  |  1737;  Dec.  Dig.  | 
818.*1 

Appeal  from  St  Louis  Circuit  Court;  a 
Orrick  Bishop,  Judge. 

Death  action  by  H.  W.  Benton  and  wife 
against  the  City  of  St  Louis.  Plaintiffs 
took  a  nonsuit,  and,  their  motion  to  have  It 
set  aside  being  denied,  they  appeal.  Revers- 
ed and  remanded. 

Carter,  Collins  &  Jones,  for  appellants. 
Chas.  W.  Bates  and  Chas.  P.  Williams,  for 
respondent 

LAMM,  P.  J.  PlalntUTs,  father  and  motli- 
er  of  George  Benton,  an  Infant  between  6 
and  7  years,  sue  for  the  wrongful  death  of 
George,  drowned  May  4,  1906,  at  a  place  In 
defendant  city  known  as  "Bruno  Avenue," 
laying  their  damages  at  $5,000.  At  the  close 
of  their  evidence,  defendant  asks  an  instruc- 
tion in  the  nature  of  a  demurrer.  The  trial 
Judge  signifies  his  Intention  to  give  it  There- 
upon plaintiffs  request  permission  to  take  a 
nonsuit  with  leave.  Permission  going,  they 
take  a  nonsuit  In  due  time  they  move  to 
set  it  aside,  and  (their  motion  denied)  they 
appeal. 

The  petition  charges  that  Bruno  avenue  Is 
a  public  street  of  defendant;  that  a  duty 
lay  upon  defendant  to  keep  it  in  safe  condi- 
tion ;  that  at  a  certain  point  in  said  avenue 
there  was  for  a  long  time  a  "sink  hole,  sur- 
rounded with  a  large  excavation,  ditch,  or 


•For  other  eases  see  same  topic  and  section  NUMBER  la  Dee.  It  Am.  Digs.  IMT  to  date,  *  Reporter  Indexes 
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hole"  about  6  feet  deep  and  12  feet  In  diame- 
ter, and  coming  up  flush  with  the  edge  of  the 
north  sidewalk  on  said  avenue;  that  there 
was  no  rail  on  the  sidewalk  at  the  point,  and 
the  boards  of  the  walk  were  loose  and  Inse- 
cnre ;  that  such  dangerous  and  defective  con- 
ditions were  well  known  to  defendant,  or 
conld  have  become  known  to  It  by  the  ex- 
orcise of  ordinary  care  In  time  to  have  made 
repairs  before  the  death  of  George,  but  that 
It  failed  and  neglected  to  put  the  street  and 
(Idewalk  in  safe  condition,  and'  that  such 
negligence  caused  George's  death;  that  in 
walking  upon  the  sidewalk  in  said  street  at 
said  point  In  the  afternoon  of  May  4,  190S, 
be  stepped  or  fell  from  the  sidewalk  into 
said  excavation  and  was  drowned — the  ex- 
cavation being  then  filled  with  water  up  even 
with  the  surface  of  the  sidewalk  and  water 
in  said  street  The  answer  was  a  general 
denial.  There  Is  (among  minor  questions 
raised)  a  main  proposition  in  the  case  in  a 
sharp  Issue  on  the  question  of  fact  of  a 
street  or  no  street  at  the  locus.  Facts  vital 
to  the  disposition  of  material  questions  made 
on  appeal  will  appear  In  connection  with 
their  determination. 

1.  If  the  sidewalk  was  on  a  public  street, 
there  can  be  no  doubt  but  what  the  charge 
of  negligence  was  well  made  out,  and  that 
such  negligence  was  the  proximate  cause  of 
the  death  of  (George.    It  was  an  old,  narrow, 
wooden  sidewalk,  the  worse  for  wear  and 
decay,  built  of  boards  nailed  crosswise  on 
stringers,  and,  at  the  point  In  band,  rested 
elevated  on  wooden  posts  several  feet  high. 
The  boards  were  loose,  the  sidewalk  tipped 
south  towards  a  hole  running  under  it,  and 
thence  out  in  the  street    This  hole  was  a 
large  and  deep  affair.    The  combination  of 
bole,  tipped  sidewalk,  and  loose  boards  shown 
by  the  evidence  presents  an  Inflamed  case  of 
a  negligently  maintained  and  dangerous  pit- 
fall to  adult  or  dilld.    Not  only  so,  but  for  a 
long  time.  In  not  unusual  rains,  the  hole  fill- 
ed with  water  gathered  by  surface  gutters 
and  drainage,  and  this  water  arose  even  with 
the  walk.    There  had  been  a  heavy  but  not 
nnosnal  rainfall  on  May  4th.     The  water 
gathered  in  the  hole  caused  the  sidewalk  to 
float;    that  is,  it  (as  a  whole)  seemed  not 
fastened  and  anchored  down  securely.   George 
was  of  such  tender  age  that  contributory  neg- 
ligence conld  not  be  imputed  to  him  as  a  mat- 
ter of  law.    In  fact  there  is  no  plea  of  con- 
tribntory  negligence,  and  none  that  his  par- 
ents were  guilty  of  negligence  In  allowing  him 
to  be  on  the  street  at  the  time.    It  seems  they 
Itad  bat  moyed  into  the  neighborhood,  and 
knew  nothing  of  the  bad  sidewalk  or  of  the 
hole^  or  of  storm  water  usually  accumulating 
there;   nor  did  the  child.    A  littie  bit  before 
be  was  drowned,  George  had  been  seen  busy- 
ing  himself  placing  planks,   some  distance 
away  np  street  for  footmen  to  cross  Bruno 
avenue  dryshod.    He  had  on  rubber  boots  and 
a  striped  cap.    He  was  next  seen  making  his 
way  on  tbe  sidewalk  towards  this  bole — this. 


a  very  few  minutes  before  the  alarm  was 
given.  No  human  eye  saw  him  drown.  But 
a  neighbor  woman  saw  him  going  toward  the 
spot  Immediately  before.  She  had  but  turned 
to  her  household  duties,  and,  hearing  a  cry  (a 
death  cry,  obviously),  hurried  out  doors.  On 
investigation.  Ills  cap  was  seen  floating  on 
the  hole  of  water,  and  his  body  was  presenly 
ly  flsbed  out  by  hooking  a  pole  into  one  of 
his  rubber  boots.  Some  witnesses  desci-lbe 
the  sidewalk  as  "wobbly"  and  "rickety"  right 
close  where  his  body  lay.  In  this  condition 
of  proof  the  jury  conld  reasonably  infer  that 
the  defects  in  the  sidewalk  bard  by  the 
treacherous  pool  caused  him  to  slip  or  step 
off  and  drown.  There  was  proof,  too,  that 
these  defects  were  of  long  standing,  so  that 
the  city  could  not  claim  it  had  neither  actual 
nor  constructive  notice  in  time  to  remedy 
them.  Hence  the  demurrer  cannot  t>e  upheld 
on  the  theory  that  plaintiffs  made  no  case 
on  the  facts,  if  it  be  once  further  determined 
that  the  issue  of  fact  of  street  or  no  street 
at  the  locus  should  have  been  put  to  the  Jury. 
2.  Plaintiffs'  theory  of  tbe  case  is  that  the 
sidewalk  is  on  a  public  street;  contra,  de- 
fendant Insists  It  was  on  private  ground, 
and  hence  tbe  city  owed  no  duty  to  keep  It 
safe.  Such  controversy  (assuming  facts  al- 
ready stated)  seeks  additional  facts,  viz.: 
Bruno  avenue  runs  east  and  west  in  the 
west  part  of  tbe  city.  McCansland  avenue, 
a  public  street  crosses  it  (with  a  slight  Jog) 
east  of  the  locus.  Blendon  place,  another 
street  comes  into  It  from  the  north  a  little 
ways  west  of  the  locus.  With  a  Jog,  Blen- 
don place  then  runs  on  south.  At  an  early 
date,  not  disclosed,  the  land  In  that  region 
seems  to  have  been  platted  into  blocks  of 
Irregular  dimensions,  and  ways  were  left 
open  between  them.  At  a  time,  not  dis- 
closed by  the  evidence,  bat  many  years  ago, 
a  street  was  dedicated  by  deed  and  called 
"Bruno  Avenue."  The  whole  region  was 
then  an  outlying  country  district,  appar- 
ently. Bruno  avenue,  as  dedicated  by  deed, 
was  90  feet  wide.  Ten  feet  off  the  south  side 
of  this  deeded  street  was,  many  years  ago. 
Inclosed  by  the  abutting  proprietors  by  a 
permanent  fence,  as  a  part  of  their  grounds, 
and  this  fence  has  ever  since  been  maintain- 
ed to  the  exclusion  of  the  public.  A  city  plat 
or  survey  shows  that  a  strip  of  ground  20 
feet  wide  lying  north  of  and  adjacent  to  the 
30-foot  street  bo  dedicated,  is  marked  as  a 
"private  road."  When  this  plat  was  made 
is  dark,  but  the  paper  private  road  antedates 
the  oral  evidence  in  the  case,  which,  in 
turn,  covers  a  period  of  15  or  20  years  next 
before  the  trial.  Hard  by  and  north  of  the 
private  road  is  a  strip  of  ground  10  feet 
wide,  marked  on  the  same  city  map  or  plat 
with  the  name  "George  W.  Campbell."  In 
point  of  fact,  however,  these  three  strips 
so  severally  designated  on  paper  as  "pri- 
vate road,"  as  "Bruno  Avenue,"  and  as 
"George  W.  Campbell"  (barring  said  10  feet 
on  tbe  south  taken  into  a  private  inclosure). 
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make  on  the  earth's  rarface  a  atrip  of 
ground  CO  feet  wide  Inclosed  for  16  or  20 
years  on  the  north  and  south  by  such  per- 
manent fences  as  commonly  earmark  a  pub- 
lic road,  and  the  whole  strip  Is  known  In 
the  neighborhood  as  "Bruno  Avenue."  The 
record  Is  dark  as  to  whether  the  said  10  feet 
on  the  south  was  vacated  by  legal  steps.  It 
is  dark  as  to  whether  the  original  Bruno 
avenue  was  ever  widened  by  legal  steps  on 
the  north  by  taking  in  the  private  road  and 
the  Campbell  strip.  The  next  parallel 
streets,  north  and  south  of  Bruno,  are,  sev- 
erally, say  600  feet  away.  The  distance 
from  HcCausland  avenue  to  Blendon  place 
Is,  say,  600  feet,  but  (while  the  abstract  is 
not  clear)  it  Is  not  our  understanding  that 
Bruno  avenue  ends  at  McGausland  on  the 
east  and  Blendon  place  on  the  west  It 
crosses  said  streets  and  runs  on.  On  the 
north  Bide  of  Bruno  at  the  locus  are  a 
church,  some  residences,  and  some  inclosed 
grounds.  On  the  south  side  of  said  600-foot 
section  of  Bruno  is  probably  a  residence  and 
some  lots  used  for  gardening.  On  the  south 
side  of  Bruno  there  never  was  a  sidewalk. 
On  the  north  side  there  has  been  for  15  or 
20  years  a  straight  sidewalk,  one  section  of 
It  laid  In  cinders  and  another  with  boards 
and  stringers.  This  sidewalk,  as  we  grasp 
it,  is  on  a  straight  line  with  that  on  the 
north  side  of  Brnno  east  of  McGausland. 
From  photographs  presented  here  we  Infer 
that  the  neighborhood  north  of  Bruno  Is 
quite  thickly  settled.  There  is  no  testimony 
showing  that  the  sidewalk  In  question  was 
built  by  the  city  or  by  Its  order.  There  is 
testimony  to  the  contrary,  to  the  effect  that 
when  originally  put  down,  as  said,  16  years 
or  more  ago,  it  was  voluntarily  laid  by  the 
abutting  property  owners  or  by  the  neigh- 
borhood, and  wholly  on  the  Campbell  strip 
of  10  feet  There  is  no  testimony  that  the 
sidewalk  itself  was  ever  repaired  by  the 
city  or  by  its  order.  To  the  contrary,  there 
Is  evidence  that  some  repairs  were  volun- 
tarily put  on  by  neighborhood  subscription 
and  indlTidnal  eflCort  There  is  no  testimony 
that  any  curb  line  was  ever  established  on 
Bruno,  or  that  the  city  sewer  or  water  sys- 
tem Is  extended  along  the  street  In  the 
center  of  the  60-foot  strip  is  a  roadway  for 
vehicles,  20  or  80  feet  wide.  This  roadway 
the  city  practically  admits  is  a  public  street. 
It  is  partly  on  the  old  private  road,  and  part- 
ly on  Bruno  avenue  as  originally  dedicated 
by  deed.  The  city  has  graded  it,  repaired  It, 
and  claims  it  as  a  street;  whether  by  con- 
demnation, by  prescription,  or  by  dedication 
and  acceptance  is  not  shown,  nor  is  it  mate- 
rial. On  Bruno  avenue,  a  little  ways  from 
Blendon  place,  is  a  hole  called  a  "sink  bole." 
The  neighbors  once  used  it  for  drainage 
purposes,  and  probably  do  so  now.  Into  this 
sink  hole  drain  pipes  run,  crossing  under 
the  sidewalk.  A  manhole  was  there  con- 
structed long  ago  by  private  enterprise  to 
serve   some   purpose  of  matlc   and  rural 


drainage.  At  spells  the  water,  eating  into 
the  roadway  from  the  sinkhole,  enlarged  the 
hole,  and  from  time  to  time  city  teams  and 
employes  hauled  in  filling  and  repaired  the 
roadway  at  the  hole  and  elsewhere.  The 
record  shows  that  weeds  and  some  small 
bushes  were  at  times  allowed  to  grow  about 
this  hole.  At  times  a  temporary  barricade 
of  some  sort  protected  travelers  in  vehicles 
on  the  roadway  from  getting  into  the  hole, 
and  photographs  presented  to  us  show  that 
the  traveling  public  are  somewhat  protect- 
ed and  warned  by  a  rude  stone  curbing  run- 
ning south  of  the  hole  and  next  to  the  road- 
way for  a  short  distance,  and,  further,  that 
there  is  a  rude  gutter  made  of  flagging  lead- 
ing from  the  hole  a  little  ways  and  draining 
it  off  on  the  side  of  the  street  At  times, 
covered  by  the  oral  evidence,  the  hole  was 
of  such  dimensions  that  the  traveled  way 
referred  to  bended  from  the  center  of  the 
GO-foot  strip  to  the  south,  and  returned  to 
its  central  course  when  the  hole  was  passed. 
At  the  comers  of  McGausland  and  Bruno 
and  Blendon  place  and  Bruno  the  usual  city 
signs  are  put  up  on  posts,  naming  the 
streets  crossing  there,  and  Indicating  the 
60-foot  strip  as  "Bruno  Avenue."  These 
signs  have  been  there  for  many  years.  At 
intervals  Bruno  avenue  was  temporarily 
closed  by  barricades  for  repairs,  and  on 
these  was  the  usual  sign  used  in  the  city 
indicating  that  the  street  was,  for  the  nonce, 
put  out  of  use  because  of  its  bad  condition. 
On  Brnno  avenue  close  to  the  locus  is  a 
street  lamp,  maintained  by  the  city  for 
years,  Just  at  the  south  edge  of  the  sidewalk 
and  on  the  10-foot  Campbell  strip.  One  or 
more  lamps  of  a  similar  nature  are  main- 
tained on  the  same  strip  by  the  city  between 
McGausland  and  Blendon  place.  It  seems 
from  the  evidence  that  there  fell  a  time  in 
the  history  of  St  Louis  (mysteriously  and 
by  way  of  metaphor)  referred  to  as  the 
"moon  yet"  period.  Before  that  period, 
electrici^  was  used  to  light  the  ways  of 
that  town  In  the  suburbs.  During  the  elec- 
tricity, as  over  against  the  "moon  yet,"  pe- 
riod, the  city  maintained  an  arc  light  at  the 
comer  of  Blendon  place  and  Brano,  and  we 
infer  that  poles  sustaining  the  wires  were 
on  the  10-foot  atrip.  On  this  same  strip,  un- 
der permits  granted  by  the  city,  are  tele- 
phone and  lighting  poles  erected  by  public 
service  corporations. 

It  seems  that  many  years  ago  George  W. 
Campbell  owned  quite  a  tract  of  land  in 
that  region;  that  he  is  dead,  but  when  be 
died  Is  not  shown;  that  he  left  a  widow — 
whether  she  Is  dead  or  alive  Is  not  shown; 
and  it  appears  that  long  ago  he  parted  with 
all  his  holdings,  barring,  maybe,  the  10-foot 
strip  on  which  the  sidewalk  is  laid.  One  of 
the  minor  contentions  of  the  city  Is  that 
dower  in  the  widow  of  George  W.  Campbell 
would  seem  to  be  outstanding,  and  that  this 
fact  Interferes  with  a  prescriptive  right  of 
way  in  the  city  or  public,  or  with  a  right  of 
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way  arising  from  dedication.  There  was 
testimony  tending  to  show  that  the  fence 
long  maintained  along  the  north  side  of  the 
sidewalk  as  a  Tislble  boundary  of  Bruno 
was  In  line  with  the  north  line  of  Bruno  as 
continued  east  of  McCausIand.  We  Infer 
that  this  extension  was  also  known  as 
"Bruno  Avenue,"  and  that  it  ran  east  with  a 
uniform  width  of  60  feet  •  There  was  testi- 
mony that  the  sidewalk  in  question  had  long 
been  used  by  pedestrians  in  that  neighbor- 
hood; that  many  people  passed  to  and  fro 
OTer  It  dally  for  many  years,  and  that  there 
was  nothing  during  all  that  time  to  Indicate 
to  any  one  coming  afoot  on  Bruno  avenue 
from  McCausIand  or  Blendon  place  that  the 
walk  was  not  a  public  walk  for  footmen  as 
part  of  the  street. 

The  foregoing  is  sufficient  of  the  record 
to  pass  upon  the  issue  of  law  raised  by  the 
demurrer  as  to  whether  the  sidewalk,  or, 
what  amounts  to  the  same  thing,  the  10- 
foot  Campbell  strip,  was  part  of  a  public 
street.    On  that  record,  we  observe: 

<a)  The  suggestion  that  dower  Is  ontstand- 
tng  In  the  widow  of  George  W.  Campbell 
In  the  10-foot  strip  deals  only  with  the  sur- 
face of  things.  The  case  really  turns  on 
another  question,  yiz.:  Is  that  strip  a  com- 
ponent part  of  a  public  street?  If  it  be, 
then,  under  the  reasoning  of  Venable  v.  R. 
R.,  112  Mo.  103,  20  S.  W.  493,  18  L.  R.  A. 
68,  and  Chouteau  v.  R.  R.,  122  Mo.  875,  22 
S.  W.  458,  SO  S.  W.  289,  we  must  hold 
that  such  widow  has  do  dower  In  a  public 
way.  Chrlsman  v.  Llnderman,  202  Mo.,  loc. 
cit.  618,  100  S.  W.  1000,  10  L.  R.  A.  (N.  8.) 
1205,  119  Am.  St  Rep.  822;  Baker  v.  R.  R., 
122  Mo.  396,  30  S.  W.  301.  In  the  Venable 
Case  it  was  decided  that  a  widow  had  no 
dower  In  a  strip  conveyed  by  her  husband 
during  coverture  to  a  railroad  company  for 
a  right  of  way.  In  Chonteau  v.  R.  R.,  It 
was  held.  In  effect,  that  a  widow  was  not 
endowable  In  land  dedicated  to  public  use 
as  a  railroad  right  of  way.  The  argument 
runs  on  the  theory  that  the  land  was  sub- 
ject to  the  sovereign  right  of  eminent  do- 
main; that  a  widow  was  not  endowed  of 
land  condemned  for  public  use  under  stat- 
utes regulating  the  exercise  of  eminent  do- 
main; therefore,  if  the  land  was  subjected 
to  public  use  by  a  conveyance,  instead  of  by 
condemnation  under  the  exercise  of  the 
right  of  eminent  domain,  the  same  result 
follows. 

The  proposition  that  a  widow  Is  not  en- 
dowed In  land  impressed  with  an  easement 
for  public  use  accords  with  the  general  law. 
In  14  Gyc.  930,  the  doctrine  is  announced 
as  follows:  "Where  land  is  dedicated  by  the 
owner  to  a  public  use,  as  for  a  street,  high- 
way, or  market  place,  such  dedication  di- 
vests the  wife's  right  of  dower.  And  where 
a  quasi  public  corporation,  such  as  a  rail- 
road company,  having  authority  to  acquire 
lands  for  public  use  and  hold  the  same  In 
fee,  takes' lands  by  grant  from  the  owner 


for  a  right  of  way  or  other  public  purpose, 
the  wife's  right  of  dower  is  efCectually  bar- 
red." As  to  Aower,  we  can  conceive  of  no 
difference  In  principle  whether  the  public  use 
arises  by  prescription,  by  dedication  through 
a  deed  or  acts  In  pais  coupled  with  accept- 
ance, or  by  condemnation.  In  each  Instance 
the  husband  during  his  lifetime  hold  the 
fee,  and,  the  fee  in  each  instance  passing  to 
the  public  for  its  use,  the  inchoate  right  of 
dower  Is  extinguished.  We  pass  from  the 
question  of  dower  outstanding  In  Campbell's 
widow,  deeming  It  of  no  signiilcance  on  the 
merits. 

(b)  If  Bruno  avenue  from  side  to  side  and 
end  to  end  is  a  public  street,  then  the  mere 
fact  that  the  people  of  the  neighborhood,  or 
the  abutters,  or  both  together,  built  the 
sidewalk  originally  along  Its  north  side  and 
from  time  to  time  repaired  it  without  ordi- 
nance of  the  city  or  order  from  its  officers, 
and  the  further  fact  that  the  local  drainage 
was  conducted  by  pipes  into  the  sink  bole 
by  the  neighbors,  and  that  a  manhole  was 
constructed  there  at  private  expense,  each, 
or  all  combined,  cannot  relieve  defendant 
city  from  liability  for  defects  In  Its  street 
or  a  sidewalk  laid  thereon,  or  from  a  dan- 
gerous condltlQn  arising  from  a  combination 
of  said  defects  and  the  unguarded  sink  hole 
adjacent  to  the  sidewalk.  Wiggln  v.  St 
Louis,  135  Mo.  558,  37  S.  W.  628.  This,  be- 
cause: A  city  owns  and  controls  Its  streets 
as  a  trustee  for  the  public.  It  therefore, 
stands  charged  by  the  law  with  the  primary 
and  bounded  duty  of  keeping  them  free  from 
nuisances,  defects,  and  obstructions  caused 
by  itself  or  by  third  parties  if  it  (in  the  lat- 
ter Instance)  had  actual  or  constructive  no- 
tice thereof  In  time  to  abate  the  nuisance, 
remove  the  obstruction,  or  repair  the  defect 
It  cannot  shirk  that  duty,  or  shift  it  over  to, 
or  halve  it  with,  others.  So  much  is  clear 
law  In  Missouri.  Welsh  v.  City  of  St  Louis, 
78  Mo.  71;  Oliver  v.  City  of  Kansas,  69 
Mo.,  loc.  dt  83;  Carrington  v.  St  Louis,  89 
Mo.  208,  1  S.  W.  240,  58  Am.  Rep.  108;  Rus- 
sell V.  Columbia,  74  Mo.  480,  41  Am.  Rep. 
825;  Beaudean  v.  Gape  Girardeau,  71  Mo., 
loc.  cit.  395  et  seq.,  and  cases  cited;  Streeter 
V.  Breckenridge,  23  Mo.  App.,  loc.  cit  260; 
HUl  V.  Sedalia,  64  Mo.  App.,  loc.  dt  501  et 
seq. 

(c)  The  case  is  put  to  us  by  respondent's 
learned  counsel  somewhat  as  if  the  absence 
of  sewer  or  water  mains,  or  a  -curb  line  es- 
tablished, or  paving,  guttering,  etc.,  had 
something  to  do  with  the  city's  liability. 
Such  Indicia  of  a  highly  finished  street  In 
a  great  city  may  conclusively  show  accept- 
ance of  a  dedication  of  the  ground  for  street 
purposes,  but  they  have  not  a  whit  to  do 
vrlth  liability  for  defects,  if  once  the  fact  of 
the  existence  of  a  public  highway  Is  deter- 
mined. Otherwise  we  would  have  to  write 
the  law  this  way  for  the  little  and  that  way 
for  the  big,  one  way  for  villages  with  no 
paved   streets,   no  water  or  sewer  mains. 
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and  no  curb  line  established,  and  another 
way  for  cities-  where  such  things  exist  A 
city  like  the  humble  village  or  country  town 
may  leave  Ita  streets  as  dirt  roads,  and  yet 
be  liable  for  defects  negligently  allowed  to 
exist  In  them.  Warren  v.  Independence,  153 
Mo.,  loc.  dt.  569,  56  S.  W.  227;  Dlnsmore 
V.  St  louis,  192  Mo.  255,  01  S.  W.  96;  Con- 
ner V.  Nevada,  188  Mo.  148,  86  S.  W.  256, 
107  Am.  St  Rep.  314;  Melners  v.  St  Louis, 
130  Mo.  274,  32  S.  W.  637. 

(d)  With  the  foregoing  subsidiary  ques- 
tions put  at  rest,  we  face  the  main  proposi- 
tion of  the  case,  viz.:  Was  Bruno  avenue, 
at  the  locus,  a  public  street  60  feet  wide? 
In  considering  that  question,  It  may  be  as- 
sumed that  the  street  was  not  condemned 
for  public  use  by  legal  proceedings.  So, 
while  a  question  of  the  existence  of  a  street 
by  prescription  Is  In  the  case,  yet  it  would 
be  unprofitable  to  consider  it,  because  the 
question  of  dedication  seems  uppermost  and 
controlling. 

Speaking  to  that  question  in  the  light  of 
the  facts,  there  ought  to  be  no  donbt  that 
the  animus  dedlcandl  existed;  that  is,  th^t 
the  abutters  intended  to  dedicate  the  street 
for  public  use  from  side  to  side  60  feet 
wide.  This  conclusion,  we  think,  reasonably 
follows  from  facts  established  by  proof. 
For  example,  permanmt  fences,  long  main- 
tained on  either  side,  earmark  a  public 
street  Again,  the  fact  that  these  fences  are 
practically  In  line  with  the  north  and  south 
fences  of  the  continuation  of  Bruno  avenue 
adds  strength  to  that  idea. 

In  the  next  place,  the  practical  abandon- 
ment of  the  whole  50-foot  strip  for  many 
years  by  the  abutting  property  owners  and 
their  failure  to  Impress  upon  the  strip  the 
usual  earmarks  of  private  use  and  owners 
ship,  like  possession,  alienation,  cultivation, 
etc.,  lend  force  to  the  conclusion  by  leading 
up  to  it  Especially  so  when  such  abandon- 
ment seems  related  and  responsive  to  the 
public  need  of  a  street  at  that  point  because 
of  the  distance  away  of  parallel  streets  and 
the  number  of  people  to  be  accommodated 
by  a  thoroughfare  there.  That  Bruno  ave- 
nue as  now  existing  Is  an  aggregation  of 
various  strips  of  land,  which  smaller  strips 
at  an  early  time  bore  different  designations 
on  maps  and  plats  and  possibly  were  turned 
out  to  the  public  on  different  dates,  some- 
what complicates  the  matter,  but  can  have 
no  adverse  bearing  on  the  issue  of  the  ded- 
ication of  the  whole  strip;  for  if  each  com- 
ponent part  was  dedicated,  then  the  blanket 
of  dedication  covers  the  whole.  But  mere 
dedication  Is  not  enough  to  constitute  the 
street  a  public  street  in  the  eye  of  the  law. 
There  must  be  an  acceptance  of  the  dedica- 
tion by  the  public  before  the  dedicated  grant 
becomes  a  street  such  as  raises  the  munici- 
pal duty  to  keep  It  clear  of  defects,  nuisances, 
and  obstructions  caused  by  the  acts  of  third 
parties  or  by  the  city  Itself.  It  seems  clear 
law  that  where  a  street  is  a  mere  paper 


,  one,  as  distinguished  from  a  street  In  fact, 
then  the  common  sense  of  it  is  that  a  mu- 
nicipality is  not  charged  with  the  duty  of 
clearing  it  of  obstructions  and  dangerous 
defects  resulting  from  the  laws  of  nature 
or  the  acts  of  man.  Hence  we  need  not 
bother  with  the  refinements  of  the  law  In 
that  behalf  because  this  case  is  not  such 
casa 

So,  there  is  conflict  of  doctrine  as  to 
whether  a  city  must  put  its  traveled  streets 
from  side  to  side  and  from  end  to  end  in 
condition  for  reasonable  safety  for  travel 
by  night  as  well  as  by  day.  It  is  maintained 
on  on^  hand,  and  denied  on  the  other,  that 
a  city  can  leave  portions  of  its  de  facto 
streets  in  a  "state  of  nature,"  without  lia- 
bility for  damage  from  defects.  We  need 
not  enter  into  that  inviting  field  of  specu- 
lation and  canvass  the  authorities  pro  and 
con  on  the  proposition,  because  this  case  is 
not  such  case.  The  student  in  Jurisprudence 
may  find  phases  of  that  question  considered 
in  the  Ely  Case,  181  Mo.  723,  81  S.  W.  168; 
in  the  Tritz  Case,  84  Mo.  632;  in  Golns  v. 
Moberly,  127  Mo.  116,  29  S.  W.  985;  in 
Walker  v.  City  of  Kansas,  99  Mo.  647,  12 
S.  W.  894;  in  Roe  v.  Olty  of  Kansas,  100 
Mo.  190,  13  S.  W.  404,  where  the  doctrine 
of  the  Tritz  Case  is  repudiated;  in  Baldwin 
V.  Springfield,  141  Mo.  205,  42  S.  W.  717;  In 
Melners  v.  City  of  St  Louis,  130  Mo.  274, 
82  S.  W.  637;  in  Johnson  v.  St  Joseph,  96 
Mo.  App.  663,  71  S.  W.  106;  in  Brown  v. 
Glasgow,  67  Mo.  156;  and  in  many  other 
cases. 

Attending  now  to  the  fact  of  acceptance 
of  the  dedication,  we  think  it  clear  that  a 
case  was  made  for  the  Jury.  An  acceptance 
of  a  dedicated  street  may  be  either  express 
or  implied.  It  may  be  conceded  to  respond- 
ent that  no  express  acceptance  is  shown,  but 
we  think  an  implied  one  was  made  out 

Judge  Elliott  In  his  excellent  work  on 
Roads  and  Streets  (2d  Ed.)  says:  "An  im- 
plied acceptance  arises  in  cases  where  the 
public  authorities  have  done  acts  recogniz- 
ing the  existence  of  the  highway,  and  treating 
It  as  one  of  the  public  ways  of  the  locality. 
Where  control  of  a  way  is  assumed  by  the 
authorities  representing  the  public  corpora- 
tion, an  acceptance  will  be  implied.  •  •  • 
One  of  the  principal  indications  of  acceptance 
is  that  of  improving  or  repairing  the  road 
or  street  In  one  case  it  was  held  that  dig- 
ging a  public  well  In  the  way  was  evidence  of 
acceptance,  and  we  have  no  doubt  of  the 
soundness  of  this  decision;  for  no  matter 
what  the  particular  act  is,  If  it  be  one  which 
could  only  be  rightf ally  done  upon  a  highway, 
it  should  be  regarded  as  evidence  of  accept- 
ance. *  •  •"  Elliott  on  Roads  and  Streets 
(2d  Ed.)  it  161-163. 

Continuing,  that  author  says  (Id.  section 
154) :  "There  has  been  much  diversity  of 
opinion  as  to  whether  user  by  the  public  wUl 
amount  to  an  implied  acceptance  and  cast 
the  burden  of  maintenance  upon'  the  local 
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gOTemment  '  Professor  Oreenleaf  says :  'It 
does  not  follow,  however,  tbat  because  there 
Is  a  dedication  of  a  public  way  by  the  owner 
of  the  soil,  and  the  public  use  It,  the  town, 
or  county,  or  parish  is  bound  to  repair.  To 
bind  the  corporate  body  to  this  extent,  it  is 
said  that  there  must  be  some  evidence  of  ac- 
quiescence or  adoption  by  the  corporation  it- 
self, such  as  having  actually  repaired  It,  or 
erected  lights  or  guideposts  thereon,  or  hav- 
ing assigned  it  to  the  surveyor  of  highways 
for  his  supervision,  or  the  Illce.'  This  state- 
ment, it  is  noticeable.  Is  a  very  careful  and 
guarded  one,  and  Is  Indicative  of  the  doubt 
In  the  mind  of  the  writer.  In  another  treat- 
ise (Angell,  Highways,  i  169)  appears  lan- 
guage more  clearly  exhibiting  the  uncertain 
state  of  the  law.  This  uncertainty  is  remov- 
ed by  the  later  authorities,  and  It  may  now 
be  considered  as  the  prevailing  opinion  that 
an  acceptance  may  be  implied  from  a  general 
and  long-continued  use  by  the  public  as  of 
right.  The  later  decisions  upon  this  sub- 
ject will,  when  analyzed,  be  found  to  be  well 
bedded  in  principle.  The  town,  county,  or 
parish,'  using  Professor  Greenleaf  s  terms,  is 
represented  by  the  town,  county,  or  parish 
Officers,  but  the  officers  are  not  the  corpora- 
tion. The  municipal  corporation  consists  of 
the  inhabitants  and  not  the  officers;  the 
officers  are,  in  truth,  nothing  more  tlian  the 
agents  of  the  corporation.  The  Inhabitants, 
therefore,  stand  to  the  officers  as  principals, 
and  If  the  principals  have,  by  their  conduct, 
accepted  the  dedication,  it  is  of  no  great  im- 
portance that  the  agents  have  taken  no  action 
in  the  matter.  The  inhabitants  of  a  locality 
baring  by  long-continued  use  treated  the  way 
as  a  public  one,  they  make  It  such  without 
the  intervention  of  those  who  derive  their 
anthorlty  from  them.  Creating  towns,  cities, 
and  other  public  corporations  is  'but  the  in- 
vesting the  people  of  the  locality  with  the 
government  thereof,'  and  they  may  them- 
selves exercise  the  powers  of  government  of 
highways  quite  as  effectually  by  continued 
use  as  by  any  other  method.  Of  course,  user 
cannot  constitute  a  way  a  public  one  In  cases 
where  the  Incorporating  act  requires  an  ac- 
ceptance by  some  officer  or  body  expressly 
designated.    •    •    ♦" 

We  have  liberally  borrowed  from  Judge 
Eilliott's  text,  because  he  well  formulates  the 
general  law  under  this  head,  and  the  doctrine 
announced  agrees  with  the  general  trend  of 
the  decisions  of  this  court  and  other  appel- 
late tribunals  In  this  state.  It  is  needless 
to  lengthen  this  opinion  by  excerpts  from  opin- 
ions In  those  cases,  citing  a  few  of  them  will 
do,  viz.:  Meiners  v.  St.  Louis,  130  Mo.  274, 
82  8.  W.  637;  Baldwin  v.  Springfield,  141 
Mo.  205,  42  S.  W.  717;  Hunter  v.  Weston, 
111  Mo.  176,  19  S.  W.  1098,  17  L.  B.  A.  633; 
Maus  V.  Springfield,  101  Mo.  613,  14  S.  W. 
630,  20  Am.  St  Rep.  634;  Beaudean  v.  Cape 
Girardeau,  71  Mo.  392;  Rose  v.  St.  Charles, 
49  Mo.  609;  Becker  v.  St  Charles,  37  Mo. 
18;    Heitz  ▼.  St  Louis,  110  Mo.  618,  19  S. 


W.  736;  Golden  v.  ainton,  54  Mo.  App.  100; 
Gamett  v.  Slater,  66  Mo.  App.  207;  Hill  v. 
Sedalla,  64  Mo.  App.  494;  Johnson  v.  St 
Joseph,  96  Mo.  App.  663,  71  S.  W.  106. 

In  determining  the  fact  of  acceptance  of 
a  dedication  for  street  purposes,  it  must  be 
borne  steadily  In  mind  that  the  roadway 
proper  primarily  is  for  wheeled  vehicles  and 
horsemen,  whereas  the  sidewalk  is  that 
portion  of  the  street  intended  for  the  use  of 
footmen  and  which  they  are  invited  to  use 
under  the  due  guards  of  the  law.  In  this  case 
the  long  public  user  as  of  public  right  the  lo- 
cation and  maintenance  of  street  lamps  on  the 
Campbell  strip  and  the  poles  of  public  ser- 
vice corporations,  the  barricading  of  the 
whole  street  when  out  of  repair,  and  the 
employment  of  the  usual  city  signs  on  such 
barricade,  the  maintenance  of  street  signs 
at  the  comer  of  the  street,  and  other  acts 
In  pais,  show  such  condition  of  things  as 
would  permif  the  Jury  to  draw  the  conclu- 
sion of  acceptance.  The  f^ct  that  there  was 
no  sidewalk  or  other  provision  for  footmen 
except  the  sidewalk  in  question  occupying 
the  usual  place  of  a  sidewalk,  and  the  fur- 
ther fact  that  there  was  nothing  to  Indicate 
to  a  passer-by  that  the  sidewalk  was  not  for 
public  use  or  on  public  ground,  coupled  with 
other  facts  shown,  tend  to  estop  the  city 
from  denying  Its  acceptance  of  the  Campbell 
strip  as  part  of  the  street  Such  facts  amount 
to  an  Invitation  held  out  to  the  public  to  use 
the  sidewalk  as  of  public  right 

Some  confusion  exists  in  the  record  as  to 
whether  the  proper  officers  in  charge  of  the 
proper  departments  of  city  government  per- 
mitted the  use  of  the  Campbell  strip  for 
street  lamps  and  the  poles  for  public  service 
corporations.  If  these  poles  and  lamps  had 
been  erected  but  a  short  time,  it  might  be 
proper  to  go  into  these  questions  on  this 
appeal.  But  they  existed  there  for  a  long 
time,  and,  whether  put  there  in  strict  ac- 
cordance with  the  red-tape  and  mlnuti«e  of 
detail  of  city  charter  regulations  or  not,  the 
city  must  be  held-  to  have  acquiesced  in  such 
public  use  of  the  strips 

We  are  cited  by  learned  counsel  for  re- 
spondent to  the  Ruppenthal  Case,  190  Mo. 
213,  88  S.  W.  612,  as  direct  authority  in 
favor  of  sustaining  the  demurrer.  Because 
of  the  strong  reliance  put  on  that  case,  we 
have  re-examined  It  with  anxious  care.  The 
Ruppenthal  Case  is  somewhat  grounded  on 
the  Ely  Case,  181  Mo.  723,  81  S.  W.  168,  but 
the  law  in  the  Ely  Case  must  be  read  in  the 
light  of  the  facts  of  that  case,  and  those 
facts  do  not  accord  with  the  facts  in  the 
Ruppenthal  Case. 

In  the  Ely  Case  there  was  a  roadway 
graded  down  on  the  western  side  of  an  80- 
foot  street  There  was  an  ordinance  requir- 
ing the  street  to  be  partially  graded.  When 
this  was  done,  it  was  cut  down  so  that  the 
eastern  side  of  the  street  was  elevated  sever- 
al feet  above  the  graded  wagon  road  and 
"left  as  nature  bad  made  it"    There  never 
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was  any  sidewalk  on  the  street,  and  nothing 
to  designate  a  way  for  footmen  except  a  foot- 
worn path  made  by  pedestrians  on  this  ele- 
vated portion  of  the  street  on  the  eastern 
side.  Weeds  grew  on  both  sides  of  this  path, 
and  storm  water  washed  a  gully  across  it. 
Into  that  gully  Ely  fell  on  a  dark  night 
The  question  In  the  case  was  whether  it 
was  the  city's  duty  to  make  a  sidewalk,  or, 
falling  to  make  one,  was  it  responsible  for 
the  condition  of  the  path?  The  conclusion 
reached  was  adverse  to  the  plaintlfF.  (See, 
in  this  connection,  Ck>nner  v.  Nevada,  188 
Mo.  148,  86  S.  W.  256,  107  Am.  St  Rep.  814, 
written  by  the  same  learned  brother.) 

In  the  Ruppenthal  Case  the  facts  were 
these:  There  was  a  granitoid  sidewalk  laid 
by  abutting  property  owners  on  a  public 
street  This  sidewalk  had  been  there  for  a 
long  time  (eight  years,  the  syllabus  says), 
and  it  was  not  constructed  by  order  of  the 
city.  At  the  end  of  the  granitoid  walk  there 
was  a  drain  pipe  put  in  by  some  abutting 
property  owner  long  before,  which  pipe  did 
not  extend  for  the  width  of  the  sidewalk  by 
18  inches  at  either  end.  Commencing  from 
that  pipe,  and  continuing  in  line  with  the 
granitoid,  there  was  what  is  denominated  a 
"dirt  pathway"  as  wide  as  the  pipe  was  long, 
1.  e.,  S  feet  narrower  than  the  granitoid  walk. 
This  pathway  was  used  by  pedeatriana  who 
came  on  the  street  and  traveled  the  grani- 
toid walk  to  its  end.  The  storm  water,  rush- 
ing through  this  pipe,  cut  away  the  dirt  at 
the  end  of.  this  walk  next  to  the  granitoid 
and  made  a  dangerous  hole  there  Plaintiff, 
in  the  nighttime,  passed  along  this  grani- 
toid walk.  He  bad  lived  in  the  neighborhood 
for  seven  years,  but  knew  nothing  of  this 
hole^  and,  reaching  the  end  of  the  walk,  fell 
into  the  hole  and  was  hurt  The  street 
dealt  with  In  the  Ruppenthal  Case  -was  80 
feet  in  width,  the  macadamized  roadway  60. 
Outside  of  the  macadamized  part,  the  street 
bad  not  been  graded,  and  the  city  seems  to 
have  elected  to  pay  no  attention  to  it  Weeds 
grew  on  the  unimproved  sides  and  the  road- 
way was  higher  than  those  sides.  Along 
those  unimproved  sides  were  natural  water 
drains. 

Based  on  the  theory  that  the  city  had  not 
taken  possession  of  the  15-foot  strip  on  each 
side  of  the  macadamized  roadway  for  the 
purposes  of  a  street  and  had  done  nothing 
to  improve  it,  but  had  left  It  in  "a  state 
of  nature,"  we  held,  first,  that  the  dty  was 
not  liable  as  a  matter  of  law  for  the  danger- 
ous hole  made  by  the  flowing  of  water 
through  the  drain  pipe  where  the  dirt  path- 
way connected  with  the  granitoid,  and,  sec- 
ond, that  plaintiff  was  guilty  of  such  con- 
tributory  negligence  as  defeated   recovery. 


I  agreed  to  that  opinion  when  handed  down, 
but  am  now  satisfied  it  la  out  of  line  with 
general  principles  of  law  declared  over  and 
over  again  by  this  court  My  conclusion,  by 
way  of  amends,  is  that  my  agreeing  to  that 
case  can  be  best  told  in  the  dispatch  sent  his 
government  by  Sir  Charles  Napier  (was  it 
not?)  when  in  India.  Having  been  forbidden 
to  take  Scinde,  he  tock  it,  and  announced  his 
action  in  one  word:  "Peocavt"  I  am  sorry 
I  agreed  to  it  There  was  no  "state  of  na- 
ture" in  the  Ruppenthal  Case.  There  was 
a  public  street,  and  the  city  had  allowed  the 
works  of  man  to  change  the  works  of  nature 
by  marring  the  street  and  making  it  danger- 
ous where  foot  travel  was  invited.  The  ex- 
istence of  that  granitoid  walk  on  a  public 
street  was  an  unmistakable  invitation  to  foot 
travelers  to  use  it  The  existence  of  that 
pitfall  at  the  end  of  that  granitoid  walk  In 
the  line  of  travel,  ostensibly  provided  for 
footmen,  was  a  defect  in  a  public  street,  and 
the  city,  barring  Rnppenthal's  contributory 
negligence,  was  liable  in  damages  for  in- 
juries received  at  that  pitfall. 

We  will  not  follow  the  Ruppenthal  Case, 
but  will  overrule  it  except  its  holding  on  the 
question  of  contributory  negligence. 

We  conclude  it  was  error  to  give  the  in- 
struction in  the  nature  of  a  demurrer. 

8.  As  the  case  must  go  back  for  another 
trial,  it  is  well  to  pass  on  a  ruling  on  evi- 
dence. There  being  an  issue  of  street  or 
no  street,  subsequent  repairs  made  by  the 
city  are  competent  as  tending  to  show  that 
the  city  recognized  the  locus  as  a  public 
street  Brennan  v.  St  Louis,  92  Mo.,  loc. 
clt  488,  2  S.  W.  481,  and  cases  cited;  BaUey 
V.  Kansas  City,  189  Mo.,  loc.  clt  610,  87  S. 
W.  1182;  City  of  Jeffersonvllle  T.  McHenry. 
22  Ind.  App.,  loc.  dt  12,  53  N.  B.  188;  Elliott 
on  Roads  and  Streets  (2d  Ed.)  |  865. 

Having  put  In  some  evidence  of  prior  re- 
pairs, plaintiff  tendered  evidence  of  subse- 
quent repairs  made  in  the  August  or  Sep- 
tember, after  Oeorge  was  drowned  in  May. 
The  court  excluded  the  evidence,  and  com- 
mitted error  in  doing  so.  The  only  justi- 
fication offered  for  this  ruling  is  that  the 
repairs  were  too  remote,  but  the  remoteness 
merely  affects  the  force  of  the  evidence,  not 
its  competency.  It  was  not  so  remote  that 
It  could  be  said  as  a  matter  of  law  to  have 
no  bearing  at  all. 

Other  rulings  on  the  exclusion  of  testi- 
mony are  either  sufficiently  covered  by  the 
opinion  on  the  main  propositions,  or  will  not 
likely  arise  on  a  rehearing,  and  may  there- 
fore be  put  aside. 

The  judgment  is  reversed,  and  the  cause  la 
remanded  to  be  proceeded  with  in  accordance 
with  thia  opinion.    All  concur. 
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(Supreme  Cooit  at  Miaaonri,  DiTiaioa  No.  1. 

March  31.  1900.) 

2.  CouRTiu  (g  108*)— Sale  of  Lani>— Laud 

Dbdicated  to  Skat  of  Justice. 

Bev.  St.  1855^  c.  44,  relatioiK  to  the  or- 
ganization of  counties,  authorized,  oy  section  6, 
u>e  commissioners  appointed  to  select  a  seat 
of  justice  for  the  eourt  to  purchase  or  receive 
a  donation  of  land.  Section  8  provided  that 
the  titie  to  the  land  so  acquired  should  vest  in 
the  county,  and  the  place  be  the  permanent 
seat  of  justice  thereof.  The  act  also  provided 
that  lots  necessary  for  sites  for  county  buildings 
should  be  reserved  from  sale.  Chapter  46,  re- 
lating to  the  removal  of  seats  of  Justice,  made 
It  exceedingly  dtfBcult  to  remove  county  seats. 
Beld  that,  though  chapter  44  did  not  specifical- 
ly provide  for  establishing  a  seat  of  justice  upon 
lands  owned  by  the  coon^  pitor  to  the  location, 
the  power  was  assumed  to  exist,  and  where  a 
county  seat  was  located  on  swamp  lands  vested 
in  the  county  by  the  state,  and  the  land  plat- 
ted into  town  lots  which  were  sold,  the  town 
became  a  permanent  seat  of  justice,  and  a  con- 
veyance by  the  county  or  a  tract  of  land,  in- 
cluding the  town  site,  as  swamp  land  to  a  per- 
son with  full  notice,  would  not  pass  the  uncon- 
veyed  town  lots,  county  buildings,  streets,  etc., 
of  the  county  seat. 

[Ed.    Note.— For  other   cases,   see   Counties, 
Dec   Dig.  {  108.*] 

2.  Evidence  (I  88*)  —  PMsmtPTiows  —  Offi- 
cial Acts— CouNTT  Offickbb. 

As  to  ancient  official  acts  of  county  officers, 

it  will   be  presumed  that  they   performed   the 

duty  imposed  on  them  as  the  law  contemplated. 
[Ed.    Note.— For  other  cases,   see   Evidence, 

Cent.  Dig.  |  106;.  Dec  Dig.  i  83.*] 

8.  Couirms  (f  104*)— Acquibiko  Pbofebtt. 
Where  one  holding  land  as  an  entryman 
conveyed  it  to  a  county  for  a  county  seat  which 
waa  established,  and  it  sabsequently  appeared 
that  hi*  entry  was  void  because  the  land  was 
swamp  land  and  as  such  belonged  to  the  county, 
and  the  county  conveyed  to  him  as  purchaser 
of  swamp  land  a  tract  embracing  the  county 
•eat  town,  a  subsequent  deed  by  the  purchaser 
to  the  county  of  the  land  previously  conveyed 
by  him  to  the  connty  as  entryman,  excepting 
parcels  which  he  had  subsequently  acquired,  exe- 
coted  to  take  the  place  of  his  former  deed  which 
bad  been  destroyed,  was  a  confirmation  of  the 
appropriation  to  the  public  purpose  of  the  land 
bv  hia  former  deed,  and  in  effect  was  an  admis- 
Mon  that  It  did  not  pass  to  him  by  the  county's 
conveyance  to  him,  unless  In  trust. 

[Ed.    Note.— For   other  cases,   see   Counties, 
Dec  Dig.  I  104.*] 

4.  DowEB  (i  12*)— Estates  Subject  to  Dow- 
er. 

Where  a  person  who,  with  full  notice  that 
swamp  land  had  been  permanently  dedicated  as 
a  connty  seat,  took  a  aeed  to  it  from  the  coun- 
ty, thus  acquiring  at  moat  only  a  seisin  to  the 
ose  of  the  county,  his  widow  was  not  entitled 
to  dower  therein,  under  Rev.  St.  1E»9,  ||  2933, 
2956  (Ann.  St.  1906,  pp.  1600,  1704),  |riving 
a  widow  dower  in  real  proper^  of  which  De  or 
aayliody  to  hia  use  was  seised  of  an  estate  of 
inheritance  during  coverture  with  her,  though 
he  may  not  have  been  in  actual  possession,  and 
though  he  may  tiave  held  it  as  joint  tenant,  etc. 
[Ed.  Note. — For  other  cases,  see  Dower,  Cent. 
Dig.  f  48;   Dec  Dig.  I  12.*] 

6.  Evideitob  (I  178*)  —  Akoixnt  Tbansao- 
tiorb. 

In  an  action  to  establish  interests  in  land, 
involving  ancient  transactions,  the  primary  evi- 
dence of  which  haa  been  lost,  where  secondai7 


evidence  is  necessary  to  aatabllsb  lost  records, 
deed,  plats,  to  reconstruct  for  judicial  purposea 
facts  and  a  situation  dimmed  by  time,  rules  of 
evidence  will  be  much  relaxed. 

[Bi.  Note. — For  other  cases,  see  Evidence, 
Dec  Dig.  i  178.*] 

Appeal  from  drcult  Court,  Jasper  Coun- 
ty;  Hugh  Dabbs,  Judge. 

Action  by  Charles  Van  Pelt  and  others, 
minors,  by  Charles  Van  Pelt,  their  guardian 
and  curator,  against  Nancy  C.  Parry.  Judg- 
ment for  plaintiffs,  and  defendant  appeals. 
Affirmed. 

Wright  Bros,  and  Jas.  T.  Blair,  for  appel- 
lant Cole,  Burned  &  Moore,  for  respond- 
ents. 

LAMM,  P.  J.  This  suit  was  brought  un- 
der section  eeo.  Rev.  St  1880  (Ann.  St  1906, 
p.  667),  to  try,  define,  and  adjudge  title  to  a 
part  of  lot  &  in  block  13  of  the  city  of  La- 
mar (original  town),  said  part  being  15  by 
120 'feet  set  forth  by  metes  aud  bounds. 
The  petition  alleges  that  Charles  Van  Pelt 
has  a  life  estate  under  the  will  of  Mary  S. 
Van  Pelt  deceased;  that  tbe  two  minors, 
Bobert  and  Stanley,  own  the  reversion,  to 
wit  a  fee  simple  subject  to  the  life  estate 
of  Charles;  and  that  the  defendant  Nancy, 
claims  an  Interest  or  estate  in  tbe  premises 
adverse  to  plaintiffs,  although  without  right 
or  title  to  do  so.  By  her  amended  answer 
Nancy  denies  the  allegations  In  the  petition, 
and  states  her  claim  to  be  that  she  was 
married  to  (me  Joseph  0.  Parry  In  1862; 
that  during  the  existence  of  that  marriage 
Joseph  was  seised  of  a  fee-simple  estate  In 
tbe  land;  that  she  had  never  released  her 
right  of  dower;  that  Joseph  died  In  1902, 
and  that  she  is  entitled  to  dower  as  his  wid- 
ow. The  cause  went  to  the  Jasper  circuit 
court  on  change  of  venue.  In  that  court 
plaintiffs  filed  an  amended  reply  traversing 
the  allegations  of  the  answer;  averring  that 
the  Joseph  C.  Parry  mentioned  therein  was 
twice  married;  that  his  first  wife  was  Jo- 
sephine, who  died  prior  to  1862;  that  in  the 
month  of  December,  1856,  he  and  his  then 
wife,  Josephine,  executed  a  good  and  suffi- 
cient deed  conveying  all  the  right  title,  and 
interest  In  and  to  said  lot  and  other  land 
to  Barton  county.  Mo.,  as  a  "county  site" 
and  for  county  seat  purposes;  and  that  for 
10  years  and  more  Immediately  subsequent 
to  the  date  of  said  deed,  and  at  ail  times 
since  said  date,  said  county  and  Its  gran- 
tees, under  whom  plaintiffs  hold,  were  In 
open,  actual,  adverse,  exclusive,  continuous, 
and  notorious  possession  of  the  lot  In  con- 
troversy under  a  claim  of  ownership,  and 
that  said  Joseph,  after  the  execution  of  said 
deed,  never  had  title  or  was  seised  or  was 
In  possession,  or  made  any  claim  thereto. 
The  issue  being  whether  Nancy  has  dower 
in  the  locus,  the  court  rendered  judgment 
against  her,  and  she  appeals. 


•Far  other  eases  see  same  topic  and  section  NUMBER  In  Dec.  *  Am.  Digs.  IBCT  to  date,  *  Reporter  Indexes 
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The  case  In  some  pbaaes  Is  singular.  The 
original  town  of  Lamar,  the  county  seat  oC 
Barton  county,  Is  located  on  what  the  rec- 
ord calls  the  "Parry  forty"  and  the  "Peters 
ten,"  1.  e.,  on  60  acres  of  land  designated 
In  that  way.  The  lot  In  question  is  part  of 
the  "Parry  forty,"  described  as  the  south- 
west quarter  of  the  northwest  quarter  of 
8ecti(»  30,  township  32,  range  30.  In  185J^ 
Barton  county  was  established  by  an  act  of 
the  Legislature,  commissioners  were  named 
to  locate  its  county  seat,  and  the  new  coun- 
ty was  added  to  the  Thirteenth  judicial  cir- 
cuit. Said  commissioners  were  required  to 
meet  at  "the  dwelling  house  of  George  B. 
Ward."  They  met  at  the  designated  place 
and  located  the  county  seat,  selecting  the 
site  as  the  Parry  40  and  the  Peters  10. 
Thereupon  early  In  1857  a  town,  named 
"Lamar,"  was  surveyed  and  platted  with 
streets,  alleys,  and  a  public  square,  all  un- 
der the  auspices  of  the  county  authorities 
In  establishing  a  coimty  seat — witness  an 
order  of  the  county  court  recorded  In  the 
recorder's  office  and  fortunately  preserved 
from  the  wreck  of  that  period: 

"It  is  ordered  by  the  county  court  of  Bar- 
ton county  that  Allen  Petty,  the  commis- 
sioner of  county  seat  of  Barton  county,  pro- 
ceed to  lay  off  said  seat  of  justice,  com- 
mencing with  a  square  of  400  feet  extent 
each  way,  with  streets  around  said  square 
of  80  feet  width,  crossing  at  right  angles 
and  extending  through  the  whole  extent  of 
the  town.  Then  to  lay  off  bloclis  of  400  feet 
front  and  160  feet  baclc,  and  lay  off  said 
blocks  into  lots  with  80  feet  front  and  160 
feet  back.  Then  proceed  to  lay  off  another 
tier  of  blocks  similar  in  every  respect  to  the 
former.  .  The  last-named  tier  of  blocks  to 
be  separated  from  the  first  by  alleys  14  feet 
width,  running  at  right  angles  and  extend- 
ing through  the  whole  length  of  the  town. 
Then  iH'oceed  to  lay  off  another  tier  of 
blocks  to  be  separated  on  the  rear  of  said 
second  tier  by  streets  of  60  feet  width,  run- 
ning at  right  angles  through  the  whole  ex- 
tent of  the  said  blocks  to  be  divided  Into 
four  lots  each.  Then  proceed  to  lay  off 
another  tier  of  blocks  similar  in  extent  to 
said  blocks  to  be  separated  from  the  next 
succeeding  blocks  by  alleys  14  feet  in  width. 
Then  proceed  to  lay  off  another  tier  of  blocks 
similar  in  extent  to  be  divided  into  two  lots 
each,  the  last-named  blocks  to  be  separated 
from  the  next  succeeding  blocks  by  alleys 
14  feet  in  width.  Then  proceed  to  lay  off 
another  tier  of  blocks  similar  in  extent  to  be 
divided  into  two  lots  each,  the  last-named 
blocks  to  be  separated  on  the  rear  by  streets 
of  50  feet  width,  running  at  right  angles 
and  extending  the  whole  length  of  the  town. 
It  ia  further  ordered  by  said  court  that  said 
commissioner  advertise  and  sell  said  lots  on 
the  second  day  of  February,  A.  D.  1857,  and 
that  he  sell  the  same  on  a  credit  of  twelve 
months,  the  purchaser  giving  bond  with  ap- 
proved security.    It  ia  ordered  that  no  front 


lot  on  the  public  square  shall  be  sold  for 
less  than  |25.00. 

"I,  Branch  T.  Morgan,  clerk  of  the  county 
court  of  Barton  county,  certify  the  above 
to  be  a  true  copy  of  an  order  passed  by  the 
county  court  of  Barton  county  as  the  same 
remains  among  the  records  of  said  court 
In  testimony  whereof,  I  have  hereunto  sign- 
ed my  name  and  affixed  the  seal  of  said 
court 

"Done  at  office  this  1st  day  of  January, 
1867. 

"[L.  S.]  Branch  T.  Morgan,  Clerk." 

Courts  were  presently  opened  and  regu- 
larly held  In  Lamar  until  the  Civil  War,  the 
official  machinery  of  the  new  county  was 
set  running,  and  tbe  county  offices  were  lo- 
cated there. 

It  seems  that  Joseph  C.  Parry  in  Decem- 
ber, 1866,  met  with  said  commissioners,  and, 
being  then  the  apparent  owner  of  said  40 
as  entryman.  Joined  with  his  then  wife,  Jo- 
sephine, in  a  conveyance  of  It  to  Barton 
county  for  a  seat  of  Justice;  that  the  deed 
purported  to  convey  an  Indefeasible  estate 
in  fee  simple  atisoiute,  and  was  put  of  rec- 
ord; and  that,  after  the  town  was  survey- 
ed and  the  land  platted,  the  connty  cotn- 
menced  selling  lots,  and  a  town  grew  up 
there  before  the  Civil  War.  The  record 
shows  that  Lamar  was  in  the  track  of  ir- 
regular marauding  and  warlike  maneuvering 
on  the  border  during  that  war,  the  county 
was  harried  by  both  sides,  and  the  town 
was  devastated.  Many  of  its  houses  were 
burned,  Its  Inhabitants  (save  200  or  so)  were 
scattered  to  the  four  winds,  its  temporary 
courthouse  on  a  lot  adjoining  the  locus  and 
its  permanent  one  built  on  the  square  went 
up  In  smoke  and  flame,  and  the  records  of 
the  county  were  mutilated,  lost,  or  destroyed 
through  the  vicissitudes  of  that  war.  The 
Parry  deed  has  never  been  seen  since  the 
war.  If  recorded,  the  record  perished.  The 
same  may  be  said  of  the  official  survey  and 
plat  of  the  town.  However,  some  fragmen- 
tary records  exist;  for  example,  assessment 
lists  and  books  for  the  years  185&-60-61. 
Some  mutilated  records  have  been  decipher- 
ed and  recorded,  and  were  put  In  evidence. 
A  few  old  citizens  are  spared  who  remem- 
ber somewhat  faintly  these  ancient  transac- 
tions, and  plaintiffs  sought  to  supply  the  lost 
deed  and  record  data  as  best  they  could  by 
them.  Of  the  company  assembled  at  the 
home  of  George  Ei.  Ward  when  the  commis- 
sioners met,  located  the  county  seat,  and  ex- 
amined and  accepted  the  deed  from  Parry, 
one  la  alive.  The  rest  are  dead.  The  sur- 
vivor testified,  in  effect,  that  the  deed  was 
made  by  Joseph  and  his  then  wife,  Joseph- 
ine, and  delivered.  The  assessment  lists 
aforesaid  show  that  in  185&-e0-61,  lots  In 
Lamar  were  assessed  by  their  platted  num- 
ber and  proper  block,  and  in  the  names  of  a 
great  many  owners,  Indicating  that  the  rec- 
ords accessible  to  the  then  assessors  showed 
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deeds  had  been  made  and  the  lots  bad  pass- 
ed to  purcbasers,  and  that  tbe  town  was  a 
de  facto  town.  An  ancient  map  was  put  In 
evidence,  shown  to  have  been  long  used  by 
county  officers  for  taxing  purposes,  and  by 
conveyancers  and  the  business  public  gen- 
erally, though  not  olflcial.  This  map  show- 
ed LAmar  laid  out  with  a  public  square, 
with  named  streets,  lots,  and  blocks,  in  the 
form  designated  by  the  foregoing  order  of 
the  county  court,  requiring  it  to  be  survey- 
ed and  platted,  and  this  map  has  been  uni- 
versally accepted  as  accurate. 

It  seems,  when  the  war  ended,  the  former 
inhabitants  of  Lamar  In  part  returned  to 
their  homes,  and  the  town,  talcing  on  new 
life,  has  grown  to  be  a  flourishing  city.  It 
has  t>een  the  county  seat  of  Barton  county 
ever  since  18&7. 

Prior  to  making  this  deed,  If  it  was  made. 
Parry  had  in  1856  entered  the  whole  north- 
west quarter  of  said  section  30  on  a  land 
warrant.  He  never  received  a  patent  from 
the  government.  Some  time  after  the  war 
it  was  discovered  that  the  tract  was  not  sub- 
ject to  entry,  and  his  entry  was  canceled 
by  United  States  government  officials,  as  In 
conflict  with  the  act  of  Congress  In  1850, 
relating  to  swamp  lands;  said  northwest 
quarter  being  part  of  tbe  swamp  lands 
granted  to  tbe  state  of  Missouri  by  that  act. 
After,  the  cancellation  of  Parry's  entry 
which  was  in  1867,  as  we  understand  it,  the 
record  shows  that  he  and  the  county  court 
assumed  to  deal  with  said  northwest  quart- 
er on  the  theory  it  was  swamp  land.  Ac- 
cordingly, in  that  year,  on  the  theory  he  had 
paid  to  the  county  $1.25  per  acre  for  said 
northwest  quarter,  Parry  received  a  deed 
from  Barton  county  and  a  patent  from  the 
state  of  Missouri  to  said  northwest  quarter, 
which  deed  and  patent,  under  the  general 
description  of  the  land  conveyed.  Included 
the  entire  original  county  seat,  then  for  10 
years  gone  having  a  situs  and  a  name  as 
such  county  scat.  We  have  no  concern  with 
any  of  the  northwest  quarter  except  the 
county  seat  land.  If  these  conveyances  are 
held  valid  and  operative  as  to  the  Parry 
40,  ignoring  everything  done  from  1867  to 
that  date,  then  Joseph  thereby  became  the 
owner  of  all  the  unconveyed  lots  and  blocks 
In  the  platted  town  of  Lamar,  with  Its 
streets,  alleys,  Its  public  square,  and  the 
courthouse  and  Jail  of  Barton  county.  In  a 
Job  lot  (lock,  Btodc,  and  barrel)  at  |1.25  per 
acre. 

Some  time  after  this  he  (then  married  to 
Nancy)  executed  the  following  deed,  In  which 
Nancy  did  not  Join: 

"Whereas,  I,  Joseph  O.  Parry,  did  on  tbe 
first  day  of  December,  1856,  convey  to  Barton 
county,  state  of  Missouri,  the .  following  de- 
scribed real  estate  for  a  seat  of  Justice  for 
said  county,  to  wit:  The  southwest  quarter 
of  tbe  northwest  quarter  and  the  west  half 
of  tbe  west  half  of  the  southwest  quarter  of 
the  northwest  quarter  of  section  80,  town- 


ship 32,  range  30,  which  said  deed  of  convey- 
ance was  duly  deposited  In  the  recorder's 
office  of  said  county  on  or  about  the  1st 
day  of  December,  1856,  for  record;  and, 
whereas,  said  deed  has  since  been  lost  or  de- 
stroyed, together  with  the  record  thereof. 
Now,  therefore,  know  all  men  by  these  pres- 
ents, that  I,  Joseph  C  Parry,  in  considera- 
tion of  the  premises  and  the  sum  of  one  dol- 
lar to  me  In  hand  paid,  for  the  purpose  of 
supplying  tbe  record  of  said  deed,  do  by 
these  presents  remise,  release  and  forever 
convey  unto  the  county  of  Barton  and  state 
of  Missouri,  and  to  her  assigns,  the  real  es- 
tate above  described.  To  have  and  to  hold 
the  same,  with  all  tbe  rights  and  privileges, 
immunities  and  appurtenances  thereunto  be- 
longing unto  said  county  of  Barton,  express- 
ly excepting  and  reserving  from  this  con- 
veyance any  and  all  town  lots  or  parcels  of 
real  estate  to  which  I  may  have  acquired 
title  since  the  execution  of  the  deed  first 
aforesaid  by  purchase  from  the  seat  of 
Justice  of  said  county  or  his  assigns.  Wit- 
ness my  hand  and  seal  this  lat  day  of 
March,  A.  D.  1869. 

"Revenne  stamp  60  cents. 

"Joseph  O.   Parry.    [Seal.]" 

From  that  date  to  his  death,  in  1902,  Jo- 
seph C.  Parry  lived  in  and  about  Lamar,  and 
at  no  time  questioned  the  validity  of  his 
original  conveyance  as  confirmed  by  tbe  last 
one,  or  laid  any  claim  whatever  to  any  land 
within  the  limits  of  the  original  town  of 
Lamar,  except  such  as  he  afterwards  acquir- 
ed to  certain  lots  through  mesne  convey- 
ances from  tbe  county.  The  fact  is  that 
after  the  original  location  of  the  county  seat 
in  1866  he  never  by  act  or  word  laid  claim 
to  the  40  acres  platted  as  the  town  site  of 
Lamar,  other  than  by  taking  a  deed  from  tbe 
county  and  a  patent  from  the  state  In  1867, 
and  by  his  said  subsequent  confirmatory  deed 
back. 

Defendant's  right  to  dower,  if  any,  la 
based  on  the  proposition  that  she  was  mar- 
ried to  Joseph  In  18G2 ;  that  he  became  seis- 
ed, during  coverture,  of  the  whole  north- 
west quarter  of  section  30,  to  wit.  In  1867; 
that,  coverture  and  seisin  uniting,  she  be- 
came endowed;  and  that,  not  having  releas- 
ed her  dower  and  Joseph  dying,  she  has  an 
Interest  as  dowress. 

Plaintiffs  deralgn  title  through  a  convey- 
ance from  the  county  in  18G9  to  one  W.,  and 
through  him  by  mesne  conveyances  to  their 
testator.  They  Insist  that  the  title.  If  any, 
acquired  by  Joseph  in  1867  to  the  Parry  40 
Inured  at  once  to  the  benefit  of  the  county 
under  its  former  grant  from  him  in  1866 
for  county  seat  purposes.  Moreover,  they 
question  the  power  of  the  county  to  convey 
to  Joseph  C.  Parry  the  site  of  the  county 
seat  as  swamp  land  In  1867.  Further,  they 
argue  that  there  was  no  seisin  In  Joseph 
after  his  marriage  to  Nancy,  hence  she  could 
not  be  endowed.  And,  finally,  they  say  that, 
the  land  having  been  dedicated  to  public 
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purposes  by  Joseph,  that  dedication  discharg- 
ed It  of  Nancy's  dower. 

In  our  opinion  Nancy  0.  Parry  is  not  en- 
titled to  dower  in  the  Parry  40.  Tills,  be- 
caase: 

1.  It  la  well  to  settle  some  things  at  the 
start    For  example: 

(a)  As  we  grasp  the  position  of  respond- 
ent's connsel,  they  do  not  controvert  the 
proposition  that  Parry,  as  original  entryman 
on  his  land  warrant,  got  no  title  legal  or 
equitable ;  nor  the  proposition  that  his  entry 
was  properly  canceled  by  the  United  States 
government  The  doctrine  of  such  cases  as 
Prior  ▼.  Lamt>eth,  78  Mo.  638,  therefore,  has 
no  application  to  the  case  at  bar. 

(b)  Moreover,  respondent's  counsel  by  un- 
mistakable Inference  concede  that  the  legal 
title  to  the  whole  northwest  quarter  (barring 
lots  theretofore  sold),  including,  as  of  course, 
the  Parry  40,  was  In  the  county  of  Barton  in 
1867.  This  concession  renders  it  wholly  un- 
necessary to  consider  the  various  United 
States  statutes  confirmatory  of  the  prior 
well-known  swamp  land  act  of  1850  (Act 
Sept  28,  1850,  c.  84,  9  U.  S.  Stat  619  et 
seq.),  whereby  the  United  States  granted  to 
the  several  states  the  swamp  lands  within 
their  respective  borders.  Nor  need  we  re- 
view the  various  acts  of  the  General  Assem- 
bly of  Missouri  In  the  OVa  and  BO'S  whereby 
title  to  swamp  lands,  granted  to  Missouri 
under  the  federal  act  of  1850,  was  vested 
absolutely  in  the  various  counties  of  Mis- 
souri within  which  they  lie.  The  inquiring 
mind  of  the  student  of  statutory  law,  curious 
to  trace  the  evoluti<m  of  swamp  land  enact- 
ments, may  find  them  reviewed  and  discussed 
in  many  cases;  for  example.  In  Cramer  v. 
Keller,  98  Mo.  279,  11  S.  W.  784,  and  Simp- 
son V.  Stoddard  (bounty,  173  Mo.  421,  78  S. 
W.  700. 

(c)  No  question  is  made  on  the  form  of  the 
deed  from  Barton  county  to  Parry  in  1807. 
We  need  not  therefore.  Inquire  whether  it 
was  properly  executed  by  the  proper  offldal. 
The  case  proceeds  on  the  theory  that  the 
title  to  swamp  lands  could  pass  (under  or- 
dinary circumstances)  from  the  county  by  Its 
deed  to  a  purchaser,  and  that  the  county 
under  the  existing  statutes  could  convey. 
Irregularities  in  such  deeds  seem  largely  ob- 
viated by  a  confirmatory  and  curative  act 
Laws  1868,  p.  67 ;  Barton  Co.  v.  Walser,  47 
Mo.  189. 

(d)  With  the  foregoing  propositions  at  rest 
we  come  to  a  main  proposition  which  is  of 
use  as  a  postulate  to  reason  from,  viz. :  It 
must  be  assumed  for  the  purposes  of  the 
case  that  the  question  (once  vexed)  whether 
county  courts  in  dealing  with  swamp  lands 
dealt  with  them  strictly  in  a  trust  capacity, 
with  fixed  limitations  on  their  powers  and 
under  a  trust  which  ran  with  the  lands,  is 
no  longer  an  open  one  since  the  case  of  Simp- 
son V.  Stoddard  Co.,  supra.  That  case  was 
in  banc.  It  was  decided  by  a  divided  court 
but  it  Is  the  last  authoritative  utterance  on 


the  question  in  band.  It  is  there  held  that 
under  the  acts  of  1866  and  1867  and  other 
acts  of  the  General  Assembly,  the  absolute 
title  to  swamp  lands  was  vested  in  tiie  re- 
spective counties,  divested  of  all  trusts,  and 
the  county  court  .of  such  county  was  au- 
thorized to  dispose  of  them  as  it  might  think 
conducive  to  the  interests  of  said  county. 
That  case  further  held,  in  effect  that  es- 
toppel might  be  Invoked  against  a  county  to 
prevent  it  from  questioning  its  dlBi>o8ltlon 
of  such  lands,  and  the  doctrines  of  ratifica- 
tion and  laches  might  be  applied  in  excep- 
tional cases  where  facts  warranted  an  ap- 
plication. We  do  not  understand  that  cas» 
to  say  that  a  county  can  sell  swamp  land 
as  such  and  divert  the  proceeds  (if  any)  to 
anything  but  school  fund  purposes,  and  noth- 
ing we  say  here  must  be  construed  that  way. 
2.  Assuming  ttiat  Simpson  v.  Stoddard 
County  announces  good  doctrine  as  summar- 
ized under  paragraph  "d"  aforesaid,  can 
that  doctrine  be  applied  to  the  facts  in  this 
case,  and  does  it  determine  it?  We  think  so. 
This,  because :  Barton  county  was  organized 
under  chapter  44,  Rev.  St  1856,  entitled  "An 
act  to  provide  for  the  organization  of  coun- 
ties hereafter  established."  A  close  reading 
of  that  chapter  shows  that  it  does  not 
specifically  provide  for  establishing  a  "seat 
of  Justice"  upon  lands  owned  by  the  county 
in  its  own  right  prior  to  the  location  of  its 
seat  of  Justice,  but  we  conclude  such  power 
is  assumed  to  exist  By  section  6  of  that 
act  the  commissioners  appointed  "to  select 
a  seat  o£  Justice  for  such  county"  were  au- 
thorized to  purcliase  or  receive  a  donation  of 
such  parcels  of  land  and  town  lots,  includ- 
ing the  place  selected  as  a  seat  of  Justice, 
for  such  county,  as  they  may  think  proper, 
not  exceeding  160  acres  (if  purchased),  and 
not  less  than  60  acres  in  any  case.  By  sec- 
tion 7  there  is  a  provision  safeguarding  the 
county  as  to  the  title  of  the  land  deeded  by 
the  vendor  or  donor  for  a  seat  of  Justice. 
By  section  8  it  is  ordained  that  "the  tiUe 
of  the  land  so  conveyed  shall  vest  in  such 
county,  and  the  place  selected  shall  be  the 
permanent  seat  of  Justice  thereof.  By  sec- 
tion 9  it  is  directed  that  if  the  land  be 
purchased,  then  the  county  court  shall  or- 
der the  purchase  money  to  be  paid  out  of 
the  first  proceeds  of  the  sale  of  lota  to 
be  laid  out  on  such  lands.  Section  11  dl- 
rects  that  the  county  court  appoint  a  com- 
petent person  "as  a  commissioner  of  the 
seat  of  Justice  of  such  new  county."  Sec- 
tions 13  and  14  provide  a  complete  scheme 
for  laying  olf  a  town  at  the  place  selected 
as  the  permanent  seat  of  Justice  "into  lots, 
squares,  avenues,  streets,  lanes  and  alleys. 
In  such  manner  and  under  such  r^rulatlons'^ 
as  the  county  court  shall  prescrll>e^  LiOtS 
and  squares  ot  ground  necessary  to  erect 
county  buildings  shall  be  reserved  from  sale 
by  the  county  court  and  the  scheme  con- 
templates that  the  residue  of  the  iota  shall 
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be  8o]d  aa  lots  and  deeds  made.  By  secdon 
21  It  is  ordained  that:  "The  money  arising 
from  the  sale  .of  lots,  after  paying  all  the 
expenses  accruing  in  the  selection  of  the 
seat  of  Justice,  in  laying  out  the  town  and 
Belling  lots,  shall  be  applied,  first,  to  pay- 
ing for  the  land  purchased  (if  any)  and  the 
residue  shall  be  set  apart,  as  a  specific  fund, 
for  the  purpose  of  erecting  county  buildings, 
and  shall  be  applied  to  no  other  purpose, 
until  all  the  county  buildings,  required  by 
law  to  be  erected,  shall  be  fully  completed 
and  paid  for."  Other  sections  of  the  act 
provide  for  setting  up  the  machinery  of  the 
newly  fledged  county  and  putting  Its  courts 
and  offices  In  running  order. 

The  next  chapter  of  the  Revised  Statutes 
of  1855  (chapter  45)  relates  to  the  "Removal 
of  Seats  of  Justice."  We  are  not  concerned 
with  its  provisions  further  than  to  point 
out  that  the  idea  of  permanency  is  dominant, 
and  that  the  statutes  make  it  exceedingly 
dUilcult  to  remove  county  seats,  and  have 
safeguarded  the  subject-matter  in  many 
ways,  the  controlling  thought  being  that 
when  a  seat  of  Justice  is  once  established  it 
la  established  for  all  time,  unless  removed 
strictly  according  to  written  law. 

All  must  agree  that  the  law  is  related  to 
reason.  There  are  encomiums  on  the  law  to 
the  effect  that  it  is  the  perfection  of  reason. 
What  reason  could  be  given  for  the  proposi- 
tion that  county  seat  commissioners,  through 
the  acquiescence  of  the  county  court  or  its 
ratification,  could  not  locate  a  seat  of  Jus- 
tice and  lay  out  a  town  upon  land  that  al- 
ready belonged  to  the  county?  Observe,  that 
when,  under  the  statute,  land  was  donated 
or  purchased  the  sole  effect  of  that  donation 
or  purchase  was  to  invest  the  county  with 
title.  Here  the  county  already  had  land 
and  title,  1.  e.,  all  it  needed  for  a  seat  of 
Jnstice.  Keeping  that  fact  well  in  mind,  we 
conclude  that  a  statute  which  authorizes 
land  to  be  bought  or  begged  by  way  of  gift, 
for  a  seat  of  Justice,  must  be  held,  in  reason, 
to  assume  by  way  of  necessary  Implication 
that.  If  there  is  no  necessity  of  buying  or 
acquiring  land  as  a  gift  (as  in  this  case), 
the  seat  of  Justice  may  be  rightly  located 
on  land  it  already  owns.  Otherwise,  we 
would  come  to, the  most  lame  and  impotent 
condnsion  that  a  county  must  buy  or  beg 
when  it  had  the  wherewithal  ready  at  hand 
to  avoid  doing  either.  No  individual  in  his 
sober  senses,  moving  on  right  lines,  would 
ac$  that  way,  and  we  shall  not  presume  that 
the  statutes  of  this  state  Intended  a  county 
should  act  otherwise  than  with  common 
sense. 

It  matters  little  either  to  law  or  Justice 
that  the  commissioners  in  1866  may  have  be- 
lieved, and.  that  the  county  court  of  Barton 
county  then  may  have  been  of  the  opinion, 
that  the  Parry  40  was  not  swamp  land,  and 
that  the  county  got  title  through  Parry's 
original  deed  in  185fi.    The  thing  done  is  the 


substance  and  heart  of  the  matter,  not  what 
was  believed,  and  the  thing  done  In  this  in- 
stance was  to  locate  a  county  seat  upon  the 
county's  own  land  in  1856.  To  these  an- 
cient offlclal  acts  the  presumption  is  applied 
that  officials  charged  with  a  duty  i>erformed 
that  duty  by  tracking  the  law  and  doing 
what  the  law  either  commanded  or  contem- 
plated they  should  do.  (See  authorities  cit- 
ed by  respondent's  counsel.) 

Here,  then  was  a  permanent  appropriation 
and  disposition  of  the  land  for  the  purpose 
of  establishing  a  permanent  seat  of  Justice, 
and  that  visible,  actual,  palpable  appropria- 
tion for  that  Important  public  purpose,  cou- 
pled with  acts  in  pais  in  platting  the  land 
into  lots  and  blocks,  streets,  alleys,  lanes, 
avenues,  public  squares,  etc.,  and  dealing 
with  the  property  by  making  sales  of  lots  to 
build  up  a  county  town,  made  Lamar  a  per- 
manent seat  of  Justice  to  all  intents  and  pur- 
poses, and  effectually  for  all  time  took  the 
Parry  40  out  of  the  salable  list  of  swamp 
lands  as  such.  It  was  no  longer  swamp 
land,  but  land  appropriated  for  county  seat 
ends,  1.  e.,  county  seat  land.  Barton  county, 
having  irrevocably  devoted  it  to  county  seat 
purposes,  could  not  turn  about  in  after  years 
and  trade  or  sell  it  as  mere  swamp  land  to 
a  purchaser  having  full  notice  that  it  had 
been  devoted  to  a  seat  of  Justice  and  that 
such  purpose  was  alive,  on  foot,  and  being 
carried  out  Its  power  to  deal  with  it  aa 
swamp  land  was  functus  officio,  we  think. 
Barry's  deed  of  confirmation  in  1860,  in  legal 
effect,  is  a  solemn  recognition  by  him  of  a 
prior,  subsisting,  irrevocable,  and  dominant 
appropriation  of  the  land  and  Its  proceeds 
to  a  public  purpose  distinct  from  swamp  land 
and  swamp  land  funds.  In  legal  elTect,  it 
is  equivalent  to  his  admission  that  the  fee- 
simple  estate  did  not  pass  by  the  1867  con- 
veyances to  him  as  to  the  Parry  40,  and  that 
he  was  merely  seised  to  the  use  of  the  county 
in  a  trust  relation,  if  at  all. 

If  Parry  did  not  have  title,  and  If  his 
deed  in  1856  was  not  operative  to  convey 
title,  yet  that  deed  was  good  for  something. 
It,  at  least,  showed  his  participation  in  the 
establishment  of  the  seat  of  Justice— a  partic- 
ipation also  shown  aliunde.  It  at  least  con- 
tributed any  rights  he  thought  he  had  as 
entiyman  to  the  establishment  of  the  seat 
of  Justice,  and  removed  any  then  apparent 
cloud  from  the  title.  His  deed  of  confirma- 
tion in  1869  tends  to  the  same  end,  and  in 
terms  related  back  to  his  former  deed. 
Crowder  v.  Searcy,  103  Mo.  97,  15  S.  W.  346; 
Brawford  v.  Wolfe,  103  Mo.,  loc  cit  899  et 
seq.,  15  S.  W.  426. 

We  conclude  that  Joseph  C.  Parry  (tak- 
ing with  full  notice,  as  he  did),  if  seised  at  all 
under  his  swamp  land  deed  and  patent  of 
1867,  was  seised  to  the  use  of  Barton  county 
under  the  aforesaid  permanent  appropriation 
of  the  Parry  40  made  10  years  before;  and 
that  such  seisin,  if  any,  could  not  support 
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dower  under  BectlonB  2S33  and  2966,  Rev.  St. 
1899  (Ann.  St.  1906,  pp.  1690,  1704),  because 
he  wag  not  seised  of  an  "estate  of  Inheri- 
tance" during  coverture  with  Nancy,  as  re- 
quired by  those  sections. 

It  1b  insisted  that,  the  land  having  been 
dedicated  to  public  use,  Parry's  wife  could 
not  be  endowed  under  the  doctrine  of  the 
Venable  Gase^  112  Mo.  103,  20  S.  W.  498,  18 
L.  R.  A.  68;  the  Chouteau  Case,  122  Mo. 
875,  22  S.  W.  468,  80  S.  W.  289;  the  Baker 
Case,  122  Mo.  396,  SO  S.  W.  901;  the  Chris- 
man  Case,  202  Mo.  606,  100  S.  W.  1090,  10 
L.  R.  A.  (N.  S.)  1206,  119  Am.  St  Rep.  822. 
See,  also,  Benton  t.  City  of  St  Louis  (Just 
decided,  and  not  yet  officially  reported)  118 
S.  W.  418.  The  doctrine  of  those  cases  might 
,  well  apply  to  the  public  square  and  the 
streets  and  alleys  and  the  Jail  lot  etc.,  but 
we  need  not  inquire  whether  it  would  apply 
to  the  lots  and  blocks  In  Lamar.  That  ques- 
tion is  reserved. 

3.  In  their  briefs  counsel  discuss  interesting 
questions  on  the  legal  effect  of  the  narra- 
tions In  Parry's  deed  of  1869;  for  Instance, 
whether  his  wife,  Nancy,  is  bound  by  the 
narration  made  In  that  deed  to  the  effect 
that  a  former  deed  was  executed  by  him  In 
1856  for  county  seat  purpoises  which  had 
been  lost  or  destroyed.  Further,  whether,  as- 
suming his  1856  deed  was  a  warranty,  the 
title  acquired  under  the  patent  from  the 
state  and  county  deed  of  1867  inured  to  the 
benefit  of  the  county  under  the  1866  deed. 
In  the  view  we  take  of  the  case,  such  ques- 
tions are  somewhat  afield,  the  case  being  dis- 
posed of  on  other  grounds. 

Counsel  discuss  with  force  and  acumen 
many  questions  relating  to  the  admissibility 
of  evidence.  A*  to  those  it  may  be  said 
that  the  situation  and  transactions  developed 
at  the  trial  by  the  oral  evidence  and  frag- 
mentary records  Introduced  were  ancient 
ones.  The  primary  evidence  being  lost  sec- 
ondary evidence  was  allowed  to  establish 
lost  records,  deeds,  surveys,  plats,  and  to 
reconstruct  for  Judicial  purposes  facts  and 
a  situation  dimmed  by  time.  It  is  a  com- 
monplace of  the  law  that  the  rules  of  evi- 
dence are  much  relaxed  under  such  condi- 
tions. We  shall  not  Incumber  the  opinion 
by  citing  authorities  to  the  point  They  will 
be  fonnd  in  the  briefs  of  counsel.  We  have 
examined  the  assignments  of  erros  in  this 
regard,  and  find  none  materially  affecting 
the  merits  of  the  case.    It  was  well  tried. 

This  court  has  been  liberal  in  allowing 
dower.  Chrlsman  v.  Llnderman,  202  Mo.  606, 
100  S.  W.  1090,  10  L.  R.  A.  (N.  S.)  1205,  119 
Am.  St.  Rep.  822,  and  cases  cited.  It  has 
never  stood  on  dry  and  lifeless  technicalities 
in  endowing  widows;  but  we  can  find  no  sub- 
stantial merit  In  Mrs.  Parry's  claim  for  dow- 
er In  the  lot  in  question.  Accordingly,  the 
Judgment  should  be  affirmed.  It  Is  so  order- 
ed.   All  concur. 


MORRIS  T.  PARRT. 

(Supreme  Court  of  Missouri,   DiTision  No.   1. 
March  31.   1909.) 

Lost  Instbuiogntb  (|  8*)— Bsiabushxknt— 

Equixr. 

Elquity  will  not  establish  a  lost  or  destroyed 
deed  as  a  link  in  a  chain  of  title,  where,  if  estab- 
lished, it  would  convey  no  estate,  but  merely 
tend  to  show  that  the  grantor  thereby  removed 
an  apparent  claim  he  had  as  entryman  on  the 
land,  which  entry  was  afterwards  canceled  by 
the  tJnited  States  government. 

[EkL  Note. — For  other  cases,  see  Lost  Instru- 
ments, Cent  Dig.  I  8 ;   Dec.  Dig.  |  3.*] 

Appeal  from  Circuit  C!ourt  Bates  County; 
Cbas.  E.  Denton,  Judge. 

Bill  by  Joseph  Morris  against  Nancy  C. 
Parry.  Judgment  for  defendant  and  plain- 
tiff appeals.    Affirmed. 

H.  W.  Tlmmonds,  for  appellant  Wright 
Bros,  and  Jas.  T.  Blair,  for  respondent 


LAMM,  P.  J.  Whatever  may  be  the  legal 
conclusions  pleaded  and  in  the  coloring  mat- 
ter injected  into  the  bill,  this  Is  clearly  a 
suit  In  equity  to  establish  a  lost  or  destroyed 
deed,  and  nothing  more.  Brought  in  Barton 
county,  it  went  to  the  Bates  circuit  court 
on  defendant's  application  for  a  change  of 
venue.  There  it  was  tried  as  in  equity,  and 
the  Chancellor  took  time  to  consider.  The 
final  disposition,  nisi,  is  shown  by  an  excerpt 
from  the  Judgment,  viz.:  "The  court  dotb 
therefore  order  and  adjudge  that  the  plain- 
tiff take  nothing  by  his  hill,  and  that  the  de- 
fendant have  and  recover  of  the  plaintiff  her 
costs  here  laid  out  and  expended,  and  have 
execution  therefor."  From  that  Judgment 
plaintiff  appeals. 

In  view  of  the  disposition  to  be  made  of 
the  case,  the  petition  and  answer  are  useful 
to  understand  the  subject-matter  of  the  liti- 
gation. 

The  petition  follows: 

"Action  to  Establish  Deed. 

"Plaintiff,  Joseph  Morris,  respectfully  rep- 
resents to  the  court  that  he  is  the  owner  and 
in  possession  of  the  following  described  real 
estate,  situate  In  the  county  of  Barton,  and 
state  of  Missouri,  to  wit:  Ten  (10)  feet  off 
of  the  east  end  of  sixty  (60)  feet  off  of  the 
south  end  of  lot  one  (1),  In  block  twelve  (12). 
of  the  original  town,  now  dty,  of  Lamar,  Ma 

"That  on  or  about  the  1st  day  of  December, 
1856,  one  Joseph  O.  Parry,  now  deceased,  by 
deed  of  conveyance  containing  covenants  of 
warranty  in  the  ordinary  taem,  eonveyed  to 
Barton  county.  Mo.,  for  county  seat  pur- 
poses of  said  county,  the  following  described 
real  estate,  situate  in  aald  county,  to  wit: 
The  southwest  quarter  (%)  of  the  northwest 
quarter  (%),  and  the  west  half  CA)  of  the 
west  half  (%)  of  the  southeast  quarter  (%) 
of  the  northwest  quarter  (%),  of  section  thlr- 
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ty  (30),  township  thirty-two  (32>,  of  range 
thirty  (30),  conslatlng  of  60  acres. 

'^liat  the  tract  of  land  above  described, 
and  hy  said  Joseph  G.  Parry  conveyed  to 
Bartmi  county  by  said  deed  of  conveyance 
containing  covenants  of  warranty  as  afore- 
said, was,  on  the day  of ,  18B7, 

duly  selected  as  the  permanent  county  seat, 
and  the  town  of  Lamar  was  duly  laid  ott  on 
said  tract  of  land  Into  lots,  blocks,  squares, 
streets,  and  alleys,  and  a  plat  of  said  town 
was  dnly  made  and  approved. 

"That  the  parcel  of  land  above  described 
as  belonging  to  this  plaintiff  la  a  part  of  the 
land  so  conveyed  by  said  Joseph  O.  Parry 
and  platted  as  aforesaid,  upon  which  the 
town  of  Iiamar  was  duly  laid  off. 

"That,  on  the  day  of  December, 

1856,  the  said  deed  of  conveyance  from  said 
Joseph  G.  Parry  was  filed  for  record  and 
dnly  recorded  In  the  office  of  the  recorder 
of  deeds  of  said  county,  and  then  became  an 
important  link  te  the  chain  of  conveyances, 
and  a  part  of  the  record  title  of  said  tract 
of  fand  from  which  said  county  seat  had 
been  located  as  aforesaid,  and  the  town  lots 
platted  thereupon,  and  became,  and  was, 
and  now  Is,  one  of  the  evidences  of  plalntltTs 
title  to  the  premises  first  above  described. 

"That,  at  the  time  of  the  execution  of  the 
said  deed  by  the  said  Joseph  G.  Parry,  his 
then  wife,  Josephine  Parry,  Joined  with  him 
in  said  deed,  and,  in  due  form  of  law,  re- 
leased the  dower  interest  therein.  That 
since  said  date  said  Josephine  Parry  departed 
tbla  life. 

"That,  during  and  by  reason  of  the  late 
War  of  Rebellion,  said  deed  of  conveyance 
from  said  Joseph  G.  Parry  and  his  then  wife, 
Josephine  Parry,  and  also  the  record  thereof, 
togetlier  with  the  plat  of  said  town  and  the 
record  thereof,  as  well  as  nearly  all  the  pub- 
lic records  of  said  county,  were  lost  or  de- 
stroyed by  the  ravages  of  war,  and  the  de- 
struction of  the  public  courthonse,  in  which 
■aid  records  were  kept,  the  contents  thereof 
tteing  destroyed  by  fire. 

rrbat,  long  subsequent  to  the  execution, 
delivery,  and  recording  of  said  deed  of  con- 
veyance from  the  said  Joseph  G.  Parry,  and 
the  low  and  destruction  of  the  same,  and  the 
reeords  thereof,  the  said  Joseph  0.  Parry 
married  the  defendant,  Nancy  O.  Parry,  and 
she  is  the  surviving  wife  of  the  said  Joseph 
C.  Parry, 

"That  after  the  destruction  of  said  deed, 
and  the  records  therectf,  and  the  marriage  of 
said  Joseph  O.  Parry  to  the  defendant, 
Mancy  G.  Parry,  he  (the  said  Joseph  G.  Par- 
ry) made,  executed,  and  delivered  a  deed, 
conveying  all  hla  right,  title,  and  Interest  In 
and  to  said  real  estate  so  conveyed  to  Bar- 
ton county  for  county  seat  purposes,  to  wit, 

on  tiie day  of ,  18 — ,  but  the 

said  Nancy  0.  Parry  failed  to  Join  in  said 
last-named  conveyance. 

'That,  by  reason  of  the  loss  and  destruc- 
tion of  said  first  deed,  and  the  record  there- 


of, plalntlflTs  record  title  to  the  parcel  of 
land  first  above  described,  as  well  as  the 
record  title  to  all  the  town  lots  located  on 
the  said  GO-acre  tract  of  land  above  de- 
scribed, and  so  conveyed  by  said  Joseph  O. 
Parry  and  bis  then  wife,  Josephine  Parry, 
to  Barton  county  for  county  seat  purposes, 
is  defective,  and,  by  reason  of  said  defect, 
the  defendant,  Nancy  G.  Parry,  now  wrong- 
fully seeks  to  take  advantage  of  plaintiff, 
and  all  others  owning  town  lots  located  as 
aforesaid,  and  wrongfully  asserts  that  she 
has.  dower  Interest  in  all  of  said  lands,  In- 
cluding the  parcel  owned  by  this  plaintiff  as 
aforesaid,  and  the  said  wrongful  assertion  of 
said  interest  by  the  defendant,  Nancy  O.  Par- 
ry, coupled  with  the  fact  that  said  deed,  and 
the  record  thereof,  was  executed  by  the  said 
Joseph  G.  Parry  and  his  then  wife,  Jose- 
phine Parry,  to  Barton  county,  Mo.,  has  cre- 
ated a  cloud  upon  the  plaintiff's  title,  to  his 
great  Injury  and  detriment;  that  the  es- 
tablishment of  said  deed  so  made  by  Joseph 
O.  Parry  and  his  then  wife,  Josephine  Par- 
ry, will  remove  such  cloud  and  prove  by  the 
records  a  clear  and  merchantable  record  ti- 
tle to  said  tract  of  land  so  owned  and  in 
his  possession  at  this  time. 

"Wherefore,  the  plaintiff  prays  the  court 
to  hear  and  make  record  of  such  evidence  as 
plaintiff  may  produce  touching  or  concerning 
his  interest  in  and  to  the  parcel  of  land 
aforesaid,  and  that,  upon  the  final  hearing  of 
this  petition,  a  decree  be  made  and  entered 
of  record,  establishing  such  first  deed  of  con- 
veyance from  Joseph  G.  Parry  and  his  then 
wife,  Josephine  G.  Parry,  to  Barton  county, 
and  that  the  plaintiff  be  adjudged  and  seised 
of  an  estate  in  fee  simple  in  and  to  the  tract 
of  land  as  above  described,  and  that  this  de- 
fendant be  forever  barred  from  setting  up 
any  claim  or  interest  in  and  to  said  real 
estate,  and  that  plaintltTs  actual  title,  wheth- 
er record  or  otherwise,  be  fully  and  complete- 
ly established,  and  for  such  other  and  fur- 
ther relief  as  to  the  court  may  seem  meet, 
Just,  and  proper." 

The  trial  answer  follows: 

"Now  comes  the  defendant  In  the  above- 
entitled  cause,  and,  first  having  obtained 
leave  of  court,  for  her  second  amended  an- 
swer to  the  petition  of  the  plaintiff  herein, 
denies  each  and  every  allegation  therein  con- 
tained, except  such  as  are  hereinafter  ad- 
mitted. 

"And,  further  answering,  defendant  admits: 
That  defendant  and  Joseph  G.  Parry  inter- 
married with  each  other  on  the day 

of ,  1862,  and  that  said  Joseph  G.  Par- 
ry died  on  the  2l8t  day  of  July,  1902 ;  that 
she  never  at  any  time,  with  her  husband  or 
otherwise,  executed  a  deed  to  the  10-foot 
strip  of  land  mentioned  in  the  petition ;  that 
she  asserts  that  she  has  dower  in  the  parcel 
of  land  described  in  the  petition,  but  denies 
that  said  assertion  and 'claim  are  or  were 
wrongfully  made. 

"And  defendant,  further  answering,  avers 
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and  says  that  plaintiff  has  a  fnll,  complete, 
and  adequate  remedy  at  law;  and,  further, 
defendant  says  that  there  Is  now  pending 
In  this  conrt  a  suit  wherein  the  defendant 
in  this  snlt  Is  plaintiff  and  the  plaintiff  in 
this  salt  is  defendant,  and  wherein  the  ex- 
istence of  the  pretended  deed  mentioned  in 
plalntltrs  petition  herein  is  pnt  In  issue,  and 
wherein  the  defendant  here  is  suing  for  her 
dower;  and  defendant  states  that  said  suit 
was  pending  before  the  Instltntion  of  this  salt 
by  plaintiff. 

"And,  further  answering,  defendant  says 
that  plaintiff  and  his  grantors  have  tteeu 
guilty  of  laches  in  the  Institution  of  this  suit, 
by  reason  of  delaying  their  action  for  35 
years;  that  by  reason  of  said  delay  defend- 
ant will  be  greatly  prejudiced  if  plaintlfTs 
suit  is  entertained  by  this  court" 

The  trial  took  substantially  the  same  course 
as  that  of  Van  Pelt  et  al.  t.  Parry  (Just  de- 
cided by  this  dlTlsion,  and  not  yet  officially 
reported)  118  S.  W.  425,  and  the  record  here 
is  substantially  the  same  as  there,  mutatis 
mutandis. 

The  lost  deed  sought  to  be  re-established 
in  this  suit  is  the  identical  one  from  Joseph 
G.  Parry  and  Josephine,  his  then  wife,  dated 
in  December,  1856,  held  in  Judgment  in  the 
Van  Pelt  Case.  In  the  case  at  bar,  as  In  that, 
defendant  relied  on  the  same  patent  from  the 
state  In  1867,  and  deed  from  Barton  county 
in  the  same  year  purporting  to  convey  to 
Joseph  C.  Parry  the  land  theretofore  appro- 
priated and  devoted  by  Barton  coun^  to 
county  seat  purposes.  She  claims  dower  un- 
der those  conveyances  on  the  theory  that  her 
husband,  Joseph,  became  thereby  seised  of  an 
estate  of  inheritance.  The  facts  relating  to 
the  appropriation  of  that  land  in  1856  and 
1857  to  county  seat  purposes  being  substan- 
tially the  same  on  this  record  as  disclosed  In 
that,  that  case  must  control  this,  and  this 
should  be  read  with  that  We  held  there,  in 
effect,  that  Parry's  1856  deed  Gost  or  found) 
conveyed  no  legal  or  equitable  title.  We  held, 
furthermore,  that  Barton  county  owned  the 
land,  and  that,  having  permanently  appro- 
priated It  for  county  seat  purposes.  It,  by  that 
appropriation,  ceased  to  be  swamp  land,  and 
that  Parry's  subsequent  patent  from  the  state, 
and  deed  from  the  county  in  1867  purporting 
to  convey  It  to  him  as  swamp  land,  vested 
no  estate  of  inheritance  In  him  on  which 
Nancy  O.  Parry  could  be  endowed,  but  that 
Joseph,  if  seised  at  all  under  those  deeds, 
was  seised  merely  to  the  use  of  Barton  coun- 
ty. In  this  case  plaintiff  holds  under  a  deed 
from  Barton  county  to  Charles  R.  Logan 
and  Nathan  Bray  in  1869  and  mesne  convey- 
ances. 

We  cannot  see  how  the  establishment  of 
the  lost  deed  in  any  way  affects  plaintiff's 
title.  At  most,  that  deed  would  merely  tend 
to  show  that  Parry  participated  in  the  lo- 
cating of  the  county  seat  by  removing  an  ap- 


parent claim  be  had  as  entryman,  which  en- 
try was  afterwards  canceled  by  the  United 
States  government  When  established,  the 
deed  wonld  be  no  muniment  of  title,  and  in 
point  of  law  it  oonT«yed  no  estate^  What 
reasons  may  have  influenced  the  diancdlor 
below  to  dismiss  the  bill,  we  need  not  con- 
sider, bnt  under  the  ruling  in  the  Van  Pelt 
Case  the  lesolt  reached  was  right ;  for  equi- 
ty does  not  require  useless  tilings  to  be  done, 
and  ought  not  to  do  them. 

This  view  makes  assignments  of  error  on 
rulings  on  the  admission  and  exclusion  of 
evidence  merely  academic,  and  the  case  it- 
self a  moot  case.  It  is  disdoeed  by  the  rec- 
ord that  there  is  a  suit  pending  between  the 
present  parties  for  the  assignment  of  dower 
to  Nancy  in  the  locus.  That  suit,  when  dis- 
posed of  as  ruled  in  the  Van  Pelt  Case,  will 
settle  the  rights  of  the  parties  in  the  subject- 
matter  of  this  litigation,  if  the  •record  is  the 
same  as  this  on  the  merits. 

Let  the  Judgment  be  affirmed.    All  concur. 


COLLINS  et  aL  r.  HARItELL  et  al. 
(Supreme  Court  of  Mlssonri.     July  S,   19081) 

1.  JUBT  (f  14*)— RlOBT  TO  TaiAI.  BT— Bquixa.- 

BLK  Issues. 

Where  an  interplea  and  answer  In  parti- 
tion stated  a  caose  of  action  for  specific  per- 
formance, a  jury  trial  was  properly  refused. 

[Bid.  Note.— For  other  cases,  see  Jury,  Cent 
Dij.  I  80;    Dec.  Dig.  |  14.*] 

2.  SfKCIITO    PEKFOailAItCE    (§    121*)  —  Cow- 
TRACT8    ENFOBOEABLE  —  PABOL    (30NTBACT  — 

Evidence— Sufficiency. 

Where  a  court  of  equity  is  called  upon  to 
establish  and  enforce  a  parol  contract  to  convey 
real  estate,  the  proof  of  the  contract  must  be 
clear  and  convincing.  , 

[EM.  Note. — For  other  cases,  see  Specific  Per- 
formance, Cent  Dig.  |f  392-395;  Dec.  Dig.  | 
121.*] 

3.  Specific  Pkbfobhance  (f  28*)— CoirraAore 
E&?fobceablb—Cebtaj?«tt— Necessity. 

A  contract  must  be  definite  and  specific 
in  order  to  be  specifically  enforced. 

[lid.  Note.— For  other  cases,  see  Specific  Per- 
formance, Cent  Dig.  {  61 ;  Dec.  Dig.  8  28.*] 

4.  Specific  Febfobmarob  (|  28*)— Cortbacis 
Enfobceable— Cebtainty. 

A  statement  that,  if  a  child  wonld  stay 
with  the  party  making  it  he  wonld  see  that 
she  had  plenty,  give  her  clothing  and  educate 
her,  and  her  assent  thereto,  falls  far  short  of 
sucD  a  promise  to  convey  to  her  a  particular 
tract  of  land  as  can  be  specifically  enforced. 

[Ed.  Note.— For  other  cases,  see  Specific  Per- 
formance, Cent  Dig.  ||  62,  64;  Dec.  Dig.  | 
28.*] 

6.  AppEAt  ANB   Ebbob  (I  1009*)— Review- 
Questions  OF  Fact— Stndinob  of  Chak- 

CKLLOB. 

Though  in  an  equity  case  the  Supreme 
Court  may  examine  and  weigh  the  evidence,  it 
will  defer  largely  to  the  Judgment  of  the  chan- 
cellor. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Ehrror,  Cent  Dig.  (  8970;    Dec.  Dig.  f  lOOS.*] 
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&  SPEcmo  PiBFOiaiAiroK  (%  94*)— Contbactb 

Enfobceable. 

A  statement,  in  a  general  conTeraatlon, 
that  the  part:^  making  it  had  made  up  his  mind 
to  give  a  child  a  particular  tract  of  land  if 
she  would  stay  with  him,  does  not  amount  to  a 
contract  to  convey,  capable  of  being  specifically 
enforced,  but  is  no  more  than  a  declaration  of 
in  intention  subject  to  change  or  abandonment. 

[EH.  Note.— For  other  cases,  see  Specific  Per- 
formance, Cent  Dig.  |  19o ;   Dec.  Dig.  i  64.*] 

7.  EviDutCK  (I  813*)— Deolaratiohb— Cor- 

CLT7SIVKHE8S. 

Evidence  of  declarations  of  a  decedent, 
thvogh  admissible,   does  not   amount   to  direct 

gruof  of  the  facts  claimed  to  have  been  admitted 
y  the  declarations,  and,  when  unsupported  by 
other  evidence,  is  entitled  to  but  little  weight. 

[Bd.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  H  1166,  1167;    Dec  Dig.  |  313.*] 

8.  Speccfio  Pxbtobuance  ({  42*) — Contbacts 
BiTFOBCEABiiB— Oral  CJontbaot— Past  Peb- 

FOBMANCE. 

Part  performance  of  a  parol  contract  to 
convey  real  estate  must  be  unequivocal  and  re- 
ferable alone  to  the  contract  to  warrant  specific 
performance. 

[Ed.  Note.— For  other  cases,  see  Specific  Pep- 
/ormance.  Cent  Dig.  |  124 ;   Dec.  Dig.  |  42.*] 

9.  Specuio  Febvobuance  (S  121*)— Evidehce 
— sufficienct. 

Evidence,  in  an  action  to  compel  specific 
performance  of  an  alleged  parol  contract  by  a 
decedent  to  convey  to  a  child  a  particular  farm 
if  she  would  stay  with  him,  held  not  to  establish 
the  contract 

[Ed.  Note.— For  other  cases,  see  Specific  Per- 
formance, Cent  Dig.  |  392 ;    Dec.  Dig.  {  121.*] 

10.  SPECinc  Pebfobmance  (|   121*)  —  Evi- 
dence—SuFnciEwcr. 

BJvidence,  in  an  action  to  compel  specific 
performance  of  an  alleged  parol  contract  by  a 
decedent  to  convey  real  estate,  held  to  show  that 
decedent  only  contemplated  deeding  the  real 
estate  in  question  to  plaintiif  as  a  voluntary 
rift,  prompted  by  affection  for  her,  and  not 
because  of  any  contract  obligating  him  to  do  so. 
[Ed.  Note. — For  other  cases,  see  Specific  Per- 
formance, Cent.  Dig.  ||  392^94;    Dec.  Dig.  i 

Woodson,  J.,  dissenting. 

In  Banc.  Appeal  from  Circuit  Conrt, 
Scbnyler  County;  Nat  M.  Sbelton,  Judge. 

Action  by  Thomas  F.  Collins  and  another 
against  Iowa  Harrell  and  others.  Judgment 
for  plaintiffs,  and  defendants  appeal.  Af- 
firmed. 

Henry  C.  Taylor  and  O.  0.  Pogle,  for  ap- 
pellants. Payne  &  Sowers  and  Higbee  & 
Mills,  for  respondents. 

GANTT,  J.  This  Is  a  salt  to  partition 
152  acres  of  land  In  Schuyler  county  and  SO 
acres  of  land  in  Macon  county.  Mo.  The  suit 
was  brought  in  Schuyler  county  circuit  court. 
The  plaintiffs  and  the  defendants ,  are  the 
collateral  kindred  of  Caleb  Collins,  who  died 
Intestate  without  widow  or  issue.  In  Davis 
county,  Iowa,  on  August  11,  1906,  in  which 
last-mentioned  cotmty  he  owned  at  the  time 
of  bis  death  about  600  acres  of  land.  At  the 
trial  the  dtfendants  Albert  Collins,  Ira  Col- 
lins,   James   Collins,   Edward    Collins,    and 


Sarah  Gibson  filed  a  Joint  answer  disclaiming 
any  interest  In  the  land  In  suit  Iowa  Har- 
rell,  a  minor,  on  motion  of  her  guardian, 
was  made  a  defendant  and  filed  a  separate 
answer  claiming  title  to  the  162  acres  of  land 
in  Schuyler  county,  and  known  In  ttae  record 
as  the  "Queen  City  farm,"  by  virtue  of  an 
alleged  oral  contract  entered  into  by  and 
between  her  and  Caleb  Collins  In  bis  life- 
time In  tbe  summer  of  1S98,  when  she  was 
less  tban  nine  years  old,  to  the  effect  that 
If  she,  the  said  defendant,  would  live  with 
him,  tbe  said  Caleb  Collins,  stay  with 
him,  and  comfort  him  until  his  death,  be 
would  give,  transfer,  and  convey  to  her  ail 
of  the  said  Schuyler  county  land  above  de- 
scribed in  consideration  therefor;  that  she 
accepted  said  proposition  on  the  part  of 
Caleb  Collins  and  contracted  and  agreed 
with  tbe  said  Caleb  Collins  to  live  with  him, 
to  stay  with  blm,  and  comfort  him  until 
bis  death,  and.  In  pursuance  of  said  agree- 
ment, she  did  live  with  blm  and  stay  and 
comfort  the  said  Caleb  Collins  from  tbe  time 
the  said  agreement  was  entered  Into  until 
bis  death,  and  fully  performed  the  said 
agreement  on  her  part;  that  the  said  Caleb 
Collins  died  August  11,  1906,  by  reason  of 
which  said  contract  and  the  performance 
thereof  by  the  defendant  the  said  real  es- 
tate situated  In  Schuyler  county,  Mo.,  was 
owned  absolutely  by  this  defendant;  that 
the  said  Caleb  Collins  failed  and  neglected 
to  keep  bis  part  of  said  contract  prior  to 
his  death,  and  failed  to  convey,  transfer,  or 
deed  said  land  to  this  defendant;  and  that 
tbe  plainttfTs  herein  and  tbe  other  defend- 
ants have  no  interest  in  said  land.  Where- 
fore she  prayed  the  court  for  a  decree  de- 
claring her  to  be  the  absolute  owi^er  of  said 
real  estate  and  to  divest  all  the  title  and 
Interest  of  the  plaintiffs  and  the  other  de- 
fendants in  and  to  said  tract  of  land  In 
Schuyler  county.  Mo.  Thomas  R.  HoUings- 
worth,  a  minor,  by  his  guardian  ad  litem, 
prayed  the  court  to  strictly  protect  his  In- 
terest. The  plaintiffs,  In  reply  to  the  an- 
swer of  Iowa  Harrell,  denied  all  of  the  al- 
legations therein,  and  for  further  reply  stat- 
ed that  the  alleged  pretended  promise  and 
contract  of  the  said  Caleb  Collins  pleaded 
in  said  defendant's  answer  to  give,  transfer, 
and  convey  the  said  land  to  the  said  de- 
fendant. If  ever  made,  was  not  in  writing, 
signed  by  Caleb  Collins. 

The  case  was  tried  at  the  November  term, 
1905,  without  the  intervention  of  a  Jury, 
though  the  defendant  and  interpleader,  Iowa 
Harrell,  demanded  a  Jury.  As  her  Interplea 
and  answer  stated  a  cause  in  equity  for 
tbe  specific  performance  of  an  alleged  con- 
tract, the  Issue  was  not  triable  before  a 
Jury,  and  the  court  properly  refused  a  Jury. 
To  sustain  her  claim  to  the  land  In  question, 
the  defendant  Introduced  her  mother,  Mrs. 


•For  other  cuei  see  same  topic  and  section  NUMBER  In  Dec.  *  Am.  Digs.  IMT  to  date,  *  Roportar  Indazsa 
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Masgie  HarrdI,  who  testified  that  she  was  46 
years  old,  and  that  the  defendant  Iowa  was 
her  only  child.  The  witness  was  married  In 
March,  1878.  Iowa  Harrell  was  bom  In 
1889.  Caleb  CJoIllns  married  the  sister  of 
the  witness,  and  the  witness  lived  with  Mr. 
and  Mrs.  Collins  until  witness  was  married 
In  1878.  Dr.  Harrell  died  In  1890.  After  the 
death  of  her  husband,  the  witness  and  the 
defendant  Iowa  went  to  the  home  of  the 
deceased,  Caleb  Collins,  where  they  continu- 
ed to  reside  as  members  of  the  family  until 
the  death  of  Mrs.  Collins  in  1898,  save  and 
except  a  portion  of  that  time  witness  was 
away  settling  up  her  husband's  business. 
In  AprU,  1902,  after  Mrs.  Collins'  death,  the 
witness  bought  a  small  hotel  at  Leroy,  Kan., 
took  her  goods  and  moved  there,  taking  the 
defendant  Iowa  with  her  for  the  purpose  of 
giving  her  a  better  education  and  getting  her 
Into  better  society.  Witness  was  for  a  time 
a  stenographer  in  a  lawyer's  office,  but  her 
health  failed,  and  she  and  her  daughter  re- 
turned to  the  Collins'  home  in  Iowa,  where 
they  made  their  home  imtll  the  tatter's  death 
In  1905.  During  all  of  this  period  Caleb 
Collins  gave  them  a  home,  clothed  and  gave 
them  half  of  the  produce,  and  cared  for  them 
and  sent  Iowa  to  school  and  paid  their  med- 
ical bills.  Caleb  Collins  became  greatly  at- 
tached to  Iowa,  and  on  frequent  occasions 
remarked  that  he  intended  doing  something 
for  her,  and  on  several  occasions  stated  that 
be  Intended  to  give  her  the  Queen  City  farm. 
Mrs.  Collins  died  August  24,  1898,  and  it  was 
on  this  day  that  the  alleged  contract  upon 
which  defendant  claims  the  land  in  suit  was 
entered  into.  At  that  time  she  was  less  than 
nine  years  old.  From  that  day  until  Caleb 
Collins'  d^th,  some  seven  years  later,  Mrs. 
Harrell  made  her  home  with  him,  except 
the  short  time  she  resided  In  Kansas.  She 
could  recall  but  four  conversations  with  him 
wherein  he  mentioned  giving  Iowa  the  Queen 
City  farm.  The  first  of  these  conversations 
occurred  on  the  day  of  her  sister's  funeral 
In  the  yard  of  Mr.  Collins'  residence.  She 
and  her  brother  Zeke  and  his  wife  and  Caleb 
Collins  were  standing  in  the  yard  talking. 
Iowa  was  playing  with  her  cousins.  There- 
upon the  witness,  Mrs.  Harrell,  said  to 
Iowa,  "We  will  get  our  things  and  go  home 
with  brother  Zeke  and  make  our  home." 
Mr.  Collins  said,  "No."  Iowa  was  in  the 
yard,  and  he  went  up  to  her  and  said,  "You 
are  not  going  to  leave  me  now  In  my  bereave- 
ment and  leave  me  here  alone,"  and  be  be- 
gan to  cry,  and  the  little  girl  sympathized 
with  him.  She  ran  to  him  and  pat  her  hands 
in  his  hands,  and  he  said :  "No,  Iowa,  stay 
with  me,  and  I  will  school  and  educate  you 
and  give  you  all  your  clothes. '  You  live  with 
me,  and  I  will  see  that  yon  have  plenty." 
And  then  Iowa  put  her  bands  in  his  and  said, 
"I  am  going  to  stay  with  Uncle,"  and  then 
the  two  went  off  in  the  bouse  together.  On 
cross-examination  she  gave  this  version  of 


that  conversation,  speaking  of  Mr.  Collins: 
"Cale  said:  'Yon  are  not  going  to  leave  me 
now  when  I  am  In  so  much  trouble.  She 
is  all  I  have  got' "  On  redirect  examination 
she  stated  it  In  this  way,  "Cale  said.  If  Babe 
stayed  with  him  nntU  he  died,  he  had  made 
up  his  mind  to  give  her  the  Queen  City 
farm." 

Mrs.   Ezeklel  Dooley,   the   wife  of  Mrs. 
Harrell's  brother,  detailed  this  conversation 
in  this  way:    "I  remember  Mr.  Collins  came 
up  and  said  to  her,  she  was  not  going  to 
leave  him,  and  commenced  to  cry.    The  lit- 
tle girl  went  up  to  him  and  took  him  by  the 
hands,    and   he   said:     'Babe,   you   are   not 
going  to  leave  me?    You  are  all  I  have  got 
now.'    He  talked  on,  and  said,  if  she  would 
stay,  he  would  always  see  that  she  had  a 
home,  and  he  would  school  her.     That  is 
about  all."    The  second  conversation  occur- 
red about  six  months  later.    She  stated  that 
he  went  on  doing  for  her.    She  stayed  there 
with  him,  and  he  said  that  he  had  made  up 
his  mind  to  give  her  the  Queen  City  farm; 
that  she  was  to  stay  with  him  and  take 
care  of  him  until  the  last,  or  as  long  as  he 
lived.     On  cross-examination,  she  restated 
It  in  these  wwrds:    "Cale  said  'I  have  made 
up  my  mind  to  give  Babe  the  Queen  City 
farm.'     We  were  talking  about  the  home 
place  that  we  lived  on  in  Iowa,  and  the 
two  farms  that  he  ovraed,  and  he  said  be 
had  concluded  to  give  her  the  Queen  City 
farm.     He  thought  It  would  be  better,  on 
account  of  the  wood  being  there,  than  tbe 
one  we  lived  on."     The  following  question 
was  propounded  to  the  witness:    "Q.  No'w 
what,  if  any,  condition  did  he  couple  with 
giving  her  the  Queen  City  farm?    What  did 
he  say  she  would  have  to  do  after  that? 
A.  She  would   have  to  stay   with   him   as 
long  as  he  lived."    When  asked  what  Iowa 
said,  she  answered:     "She  said  she  would 
do  it.    She  never  gave  a  word  of  Inclination 
that  she  wanted  to  leave  him."    The  next 
conversation  occurred  on  one  occasion  when 
Elzeklel  Dooley  was  visiting  at  Mr.  Collins'. 
It  was  during  the  World's  Fair  at  St.  Louis. 
Zeke's  daughter  was  with  him.     This  con- 
versation was  In  the  presence  of  the  'wit- 
ness Mrs.  Harrell,  Iowa,  and  Bzeklel.     She 
said:    "Iowa  wanted  to  go  to  school  In  St. 
lionis  and  stay  with  Ezeklel.    Cale  said  to 
her,  'You  know  you  agreed  to  stay  witb 
me  If  I  would  give  you  the  Queen  City  farm,' 
and  Iowa  said,  'Yes,'  and  told  him  she  want- 
ed to  go,  but  she  would  stay  with  him  for 
that"    On  cross-examination  she  stated  tlila 
conversation  thus:     "Zeke  was  in  the  east 
room  with  Cale,  and  witness  went  In    to 
listen.    Cale  said  to  Iowa:    'Babe,  I  cannot 
do  without  you.     Stay  with  me  and  go   to 
school  at  Stiles  another  year.     You  know 
you  promised  to  stay  with  me  If  I  would 
give  you  the  Queen  City  farm.'    And   she 
said,  'Yes.'    Q.  Cale  said:    'I  cannot  do  with- 
out you.  Babe.    I  promised  to  give  you  the 
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Qaeen  City  farm,  and  I  want  you  to  stay'? 
A.  'Yes,  sir.'  When  she  persisted,  she  said: 
'Yes  I  would  like  to  ^o  to  my  little  cousins.' 
He  said:  "You  know  you  ought  to  stay  with 
me.  I  promised  to  give  yon  the  Queen  City 
farm.' " 

E^eklel  Dooley  gave  this  Terslon  of  that 
-conversation,  "Cale  said,  'You  know,  Iowa, 
I  told  you  I  would  give  you  the  Queen  City 
farm  If  you  would  stay  with  me  to  the  last,' 
and  she  said,  'Yes.'  'Now,'  he  said,  'I  want 
you  to  stay,'  and  then  he  talked  like  be 
would  make  some  disposition  for  another 
winter;  that  he  might  have  some  place  to 
send  her  to  school."  The  fourth  conrersa- 
tlon  occurred  In  October,  1904.  Caleb  Col- 
lins, the  deceased,  and  Mrs.  Harrell  were 
preparing  to  go  to  Bloomfleld.  She  says 
that  he  had  gotten  out  his  tax  receipts  and 
placed  some  land  numbers  on  a  piece  of 
paper.  lie  told  her  not  to  let  him  forget  to 
take  them  to  town  with  him,  as  he  intend- 
ed having  his  lawyer  write  a  deed  to  Iowa. 
Ue  said:  "I  want  to  fix  It  for  Iowa  Har- 
t-eU  for  the  way  she  took  care  of  me.  That 
be  would  take  core  of  it  as  long  as  he  lived, 
and  then  it  would  be  hers."  They  went  off 
to  town,  however,  without  taking  the  num- 
bers of  the  land,  and  neither  thought  of  it 
until  their  return  home.  This  is  the  sub- 
stance of  the  four  conversations  which  Mrs. 
Harrell  testified  to.  Only  three  of  these  oc- 
curred in  the  presence  of  the  defendant 
Iowa,  and  in  only  two  of  them  did  he  ad- 
-dress  his  conversation  to  her  directly.  E^ze- 
klel  testified  that  he  bad  a  talk  with  Caleb 
Collins  In  the  summer  of  1903,  wherein  Col- 
lins told  him  he  Intended  giving  Iowa  the 
Queen  City  farm,  and  that  he  '"lowed"  to 
-do  more  than  that  for  her.  At  the  trial  Mrs. 
Harrell  produced  over  the  objections  of  the 
plaintUT  an  unsigned  typewritten  letter, 
wtdch  she  testtfled  Caleb  wrote  on  her  type- 
writer the  day  he  was  taken,  down  sick  In 
Ills  last  illness.    That  paper  is  In  this  form: 

Stiles,  Iowa,  July  28th,  1906. 
Mr.  Carmthers, 

Dear  Sir: 
i  wnt  to  give  away  a  pice  of  land, 

bbbbbbbU)    mmmin,,,,,       .„..  ,„,J^  ((  /  czzvbU> 
mmmnixximmtatnmmnim    b,D,b,D,,„,„,,„„M..... 
minm,ns,iii,in,m,inkin,in,in,xn,in,m, 
qwertynioiMiwertyniopys    mss    mm  idgtgtgtivab 
gh  kl  8>  Ezcvbn       sssasssssssssss 
qwertyniopqwertniopzzcvbnm,  .Ikjhgfdsa  weftby 

Stiles,  Iowa,  July  29th,  1906. 
S.  S.  Carrutbers, 

Bloomfield,  Iowa. 
Dear  Sir: 

I  want  to  give  away  a  piece  of  land,  what 
A>nsideration  sliould  I  put  on  it,  the  value  of 
the  land,  or  will  one  dollar  or  five  dollars,  be  as 
good,  I  want  it  to  l>e  legal,  and  I  want  to  know 
what  will  make  it  so,  please  let  me  bear  from 
you  and  oblige.  Respectfully  yours, 

Caleb  Collins. 

This  letter  she  says  she  kept  in  her  safe 
to  which  Iowa  carried  the  key.  She  said 
nothing  about  it  to  the  administrators,  al- 
though she  endeavored  to  get  them  to  give 


Iowa  the  land  In  question.  Mrs.  Harrell 
was  a  stenographer,  had  worked  In  a  law- 
yer's office,  was  acquainted  with  legal  terms, 
and  knew  who  Mr.  Collins'  attorney  was. 
It  will  be  observed  that  the  letter  does  not 
specify  what  land  he  desired  to  give  away, 
or  to  whom  he  desired  to  give  It 

W.  A.  Rlnehart  testified  that  he  was  at 
the  Collins  home  and  endeavored  to  buy 
this  farm.  Collins,  In  the  presence  Of  Mrs. 
Harrell  and  the  Interpleader,  priced  the  land 
at  $25  per  acre,  and  said  he  had  talked  about 
giving  that  particular  piece  of  land  to  a 
young  lady  that  they  had  there  at  the  house. 
He  called  her  "Iowa,"  or  "Babe."  This  was 
in  October,  1902.  Iowa  was  present  when 
he  said  he  thought  he  would  give  it  to  her. 
That  is  all  he  said.  He  said  that  be  thought 
a  great  deal  of  her  and  was  giving  her  an 
education  and  was  greatly  Interested  in  her, 
and  he  told  her  to  sit  down  and  play  on  the 
organ,  and  she  did.  "I  do  not  remember 
that  he  said  he  had  deeded  the  land  to  her, 
but  be  said  he  would  give  it  to  her." 

W.  D.  Masterson  testified  that  Mr.  Collins 
told  him  he  had  given  Iowa  a  calf,  and  now 
it  was  a  cow,  and  she  bad  two  calves;  that 
be  was  going  to  deed  her  the  farm,  or  give 
her  the  farm.  He  did  not  say  which.  Wit- 
ness did  not  pay  much  attention  to  it  Wit- 
ness asked  Mr.  Collins  why  he  did  not  sell 
the  Queen  City  farm,  and  he  replied  that 
land  was  raising  In  price,  and  If  he  sold  he 
would  have  to  look  around  for  more  land. 

George  Melvln,  a  Justice  of.  the  peace  of 
Lancaster,  Mo.,  testtfled:  That  he  knew  the 
deceased,  Caleb  Collins,  very  well ;  that.  In 
the  spring  or  vrlnter  before  the  trial,  the  de- 
ceased came  to  Lancaster  and  called  at  his 
office  and  said  to  him,  "I  want  to  make  a 
deed,  but  I  do  not  care  to  have  anybody  know 
my  business  or  to  make  It  public."  He  said 
he  wanted  to  make  a  deed  to  a  girl  that  he 
raised,  or  a  woman.  "I  do  not  think  he  call- 
ed her  name."  Witness  was  about  to  write 
the  deed,  when  Mr.  Collins  asked  witness  If 
he  knew  that  he  (Collins)  was  living  In  Iowa. 
He  would  probably  want  to  make  a  deed  to 
some  land  In  Iowa,  and  Melvin  asked  him, 
"Where  have  you  got  to  have  this  deed  re- 
corded?" and  he  said,  "Bloomfleld,  Davis 
county."  Thereupon  Melvin  told  him  that 
he  had  better  get  somebody  else  to  make  the 
deed ;  that  a  Justice  of  the  peace  In  Missouri 
could  not  take  the  acknowledgment  And  he 
asked  what  officer  had  the  seal,  and  witness 
told  him  a  notary  public  or  one  of  the  clerks 
of  the  court,  and  then  Collins  left  and  that 
was  all  there  was  to  It.  Witness  did  not 
write  the  deed.  He  did  not  say  where  the 
land  was,  but  said  the  deed  would  have  to 
be  recorded  at  Bloomfleld,  Iowa. 

James  Collins,  one  of  the  defendants  In 
the  partition  suit  who  signed  the  disclaimer 
In  the  answer,  testified  that  he  was  a  nephew 
of  Caleb  Collins  and  was  frequently  at  ills 
house  during  the  last  six  or  seven  years,  and 
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he  beard  Caleb  talk  about  the  Queen  City 
farm.  Collins  said  to  him:  "Jim,  I  want 
to  see  Sam  Carruthers  to  see  about  making 
a  deed.  I  told  them  I  promised  Iowa  the 
Queen  City  farm,  and  I  want  to  make  a  deed 
to  It  so  that  they  cannot  beat  her  out  of  It" 
This  conversation  occurred  in  February,  1903. 
He  spoke  about  building  a  house  on  this 
land,  wanted  to  fix  it  up  for  Iowa.  Qn 
cross-examination  this  witness  stated  that  he 
also  had  a  suit  then  pending  In  the  district 
court  of  Davis  county,  Iowa,  In  which  he 
claimed  that  Caleb  Collins  had  made  him  an 
oral  gift  of  a  farm  of  172  acres  to  him, 
known  as  the  "Savannah  farm,"  and  that  he 
expected  on  the  trial  of  that  case  to  have 
Mrs.  Maggie  Harrell  and  Iowa  Harrell  as 
witnesses  for  him. 

John  W.  Cooksey  testified  that  Caleb  Col- 
lins said  to  him  in  1904:  "I  am  going  to  fix 
her  so  she  won't  have  to  work  when  I  am 
gone."  That  he  was  going  to  deed  her  the 
Queen  City  farm. 

Mrs.  Stella  Dooley  testified  that  she  was 
Zeke  Dooley's  wife,  and  that  she  heard  Caleb 
Collins  say  he  was  going  to  give  Iowa  this 
Queen  City  farm  and  fix  up  a  house  on  It 
for  her.  "Q.  Did  he  say  how  he  was  going 
to  give  It  to  her.  A.  No,  sir.  Q.  Did  be 
say  anything  about  deeding  it  to  her.  A. 
No,  sir."  She  also  testified  to  the  conversa- 
tion In  the  yard  on  the  day  of  Mrs.  Collins' 
funeral.  She  heard  him  say  to  Iowa,  she 
was  not  going  to  leave  him,  and  commenced 
crying,  and  he  talked  on  and  said,  if  she 
would  stay,  he  would  always  see  that  she 
had  a  home,  and  he  would  school  her.  That 
was  about  all.  He  did  not  say  he  had  given 
her  the  farm,  bnt  said  be  was  going  to  do  IL 
Iowa  was  not  present  at  this  conversation. 

D.  B.  Burchette  testified  that  he  lived  at 
Blobmfield,  Iowa,  and  had  been  sheriff  four 
years.  Knew  Mr.  Collins  In  his  lifetime, 
and  was  intimate  with  him.  Had  a  talk 
with  him  about  the  Queen  City  farm.  He 
talked  about  this  young  lady.  Said  she  was 
the  sweetest  child  he  ever  knew.  She  could 
not  be  any  closer  to  him  if  he  bad  been  her 
father.  He  was  proud  of  her.  Said  she  had 
a  lady's  head  on  her  shoulders,  and  he  was 
going  to  school  her  and  make  a  lady  of  her 
so  that  anybody  would  be  proud  of  her. 
When  she  was  in  Kansas,  he  spoke  of  going 
out  there  to  make  his  home  with  them.  "I 
was  at  his  house,  and  he  spoke  of  a  couple 
of  land  buyers  having  come  from  Missouri 
to  buy  the  Queen  City  farm,  and  said  he 
thought  it  would  make  Iowa  more  money 
for  him  to  sell  that  farm  and  Invest  it  in 
Iowa  lands,  but  he  said,  'Recently  Missouri 
land  Is  enhancing  In  value,  and  I  am  not  sure 
but  that  it  will  come  up  to  ours  here.'  "  He 
went  to  see  Mr.  Collins  twice  while  he  was 
sick.  The  first  time  he  Just  dropped  in,  and 
Mr.  Collins  said:  "I  knew  Bern  would  run 
in  here.  I  knew  he  would  come  to  see  me." 
He  was  rather  emotional,  and  tears  ran  down 


from  his  eyes.  "He  made  me  promise  to 
come  back.  I  went  back,  and  I  took  bim 
some  wine.  I  think  I  took  a  bottle  of  Old 
Quaker  liquor.  At  the  request  of  one  of  the 
Collinses,  I  asked  him  if  his  business  was 
in  the  condition  in  which  he  wished  it  to  be. 
One  of  them  asked  me  to  do  this,  said  I  could 
do  it  better  than  anyone  else,  so  I  said  to 
Mr.  Collins:  'Cale,  we  do  not  think  you  are 
going  to  die,  or  anything  worse  Is  going  to 
happen,  but  we '  cannot  always  tell  what 
might  occur,  and  the  boys  wanted  me  to  ask 
you  if  your  business  was  In  the  condition 
in  which  you  desired  it  to  be.'  And  be  said: 
'No,  it  iti  not  I  want  to  make  a  deed  to 
Iowa  to  a  piece  of  land,  and  I  want  to  make 
a  will.'  He  said  he  had  told  Sam  Carruth- 
ers what  be  wanted  to  have  him  make,  and 
he  wanted  to  have  him  make  a  will  the  nest 
time  he  came  out  I  think  he  said  he  bad 
written  him.  I  won't  be  sure  he  had  writ- 
ten him  in  regard  to  It  or  whether  h«  told 
me  he  told  bim  about  it.  I  told  him  1  am 
going  right  to  Bloomfield  and  will  send  Car* 
rutbers  right  down  if  you  say  so,'  and  he  said: 
'I  am  too  weak,  sick,  and  nervous  to-day.  If 
be  was  here,  I  do  not  know  as  If  I  could  sign 
my  own  name.  I  am  awfully  weak.  But 
bold  yourself  In  readiness  so  if  I  don't  get 
any  better — Ira  told  me  I  would  be  much 
better  to-morrow.  If  I  do  not  I  will  phone 
you  to  have  Carruthers  come  down.'"  The 
witness  told  him  he  would  deliver  the  mes- 
sage. The  next  time  be  heard  from  him  he 
was  dead.  It  was  Jim  Cdlllns  who  requested 
him  to  see  Caleb  Collins  in  regard  to  fixing 
his  estate. 

On  the  part  of  plaintiffs,  the  evidence  tend- 
ed to  show  that  in  a  suit  for  the  partition 
of  the  lands  of  Caleb  Collins  in  the  district 
court  of  Davis  county,  Iowa,  among  his  heirs 
at  law,  the  witness  James  Collins  had  pleaded 
that  he  was  the  ovnier  of  and  entitled  to  a 
tract  of  the  said  lands,  amounting  to  172 
acres,  by  reason  of  a  sale  of  said  tract  to 
him  by  Caleb  Collins  for  services  rendered 
said  Caleb  Collins  by  said  James  Collins,  and 
that  said  Caleb  Collins  had  not  conveyed 
the  same  to  him,  and  he  prayed  for  a  decree 
of  specific  performance  thereof,  which  cause 
was  then  pending  in  said  court.  Plaintiffs 
also  offered  in  evidence  the  record  of  a  suit 
by  Ezeklel  Dooley  v.  Caleb  Collins  to  quiet 
the  title  to  certain  lands  as  against  a  cer- 
tain mortgage  executed  by  Obadiah  Dooley 
to  Caleb  Collins  and  a  decree  accordingly. 
Hybarger,  a  witness  for  plaintiffs,  testified: 
That  he  was  in  the  real  estate  business  in 
CentervlUe,  Iowa,  and  had  been  since  1883. 
That  in  1902  he  accompanied  W.  A.  Burkhart 
and  E.  A.  Duckworth  to  the  residence  of 
Caleb  Collins.  That  he  and  Duckworth 
went  into  the  house,  and  witness  inquired  of 
Caleb  Collins  if  the  Queen  City  farm  was 
for  sale,  and  his  price.  Collins  said  he  had 
not  put  It  on  the  market;  that  if  he  was 
going  to  sell  bis  price  would  be  $30  or  $35 


Digitized  by 


Google 


Ho.) 


COLLINS  y.  HARRELL. 


437 


an  acre.  Witness  thooght  price  too  high, 
and  told  Collins  he  had  better  consider  It, 
that  maybe  the  money  would  pay  him  more 
than  the  farm.  Defendant  Iowa  and  her 
mother  were  present  Mrs.  Harrell  said  he 
had  better  aelL  The  farm  had  never  brought 
more  than  enough  to  pay  the  taxes  and  re- 
pairs. Collins  said  he  did  not  care  to  sell 
then,  but  she  urged  him,  and  he  said,  "I 
didn't  know  but  that  I  would  want  to  give  It 
to  Babe  and  yon  some  time  for  a  home." 
Mrs.  Harrell  said  she  did  not  want  It  If  she 
had  to  live  on  It  as  a  home.  Burkhart  was 
not  in  the  house  during  this  visit.  J.  W. 
Cooksey,  being  recalled,  teetifled  that  he  had 
filed  a  claim  of  $1,200  against  estate  of  Caleb 
Collins,  covering  a  period  for  1891  to  1905, 
Inclusive,  for  work  and  labor  done,  and  the 
same  was  then  pending.  There  was  other 
evidence  to  the  effect  that,  after  the  death 
of  Caleb  Collins,  Mrs.  HarreU  only  claimed 
two  cows  and  a  calf  and  a  mare  as  belonging 
to  Iowa.  Also,  evidence  that  Mrs.  Harrell 
had  stated  to  different  witnesses  that,  if 
Caleb  had  not  left  a  will,  she  and  Iowa 
would  get  nothing.  Also,  that  Mrs.  HarreU 
had  told  Le  Grand  he  ought  to  buy  the  Queen 
City  farm,  that  Mr.  Collins  was  not  able  to 
look  after  it,  and  could  loan  his  money  to 
better  advantage. 

As  already  seen,  this  Is  a  bill  in  equity  on 
the  part  of  Iowa  Harrell  to  enforce  the  spe- 
cific performance  of  a  verbal  agreement  on 
the  part  of  Caleb  Collins  In  his  lifetime  to 
convey  the  152  acres  of  land,  specifically  de- 
scribed in  her  interplea  and  answer,  and 
lying  in  Schuyler  county,  and  known  in  the 
record  as  the  "Queen  City  farm,"  to  said 
low^a  Harrell.  Tlie  circuit  court  denied  the 
relief  prayed  for  in  said  interplea  and  an- 
swer, and  defendant,  Iowa  Harrell  has  ap- 
pealed to  this  court.  Caleb  Collins  was  near- 
ly 80  years  old  at  the  time  of  his  death  in 
1905.  He  had  no  children.  Bis  wife  died  in 
1898.  Mrs.  Maggie  Harrell  was  a  sister  of 
Caleb  Collins'  wife.  Mrs.  Harrell  had  one 
child,  Iowa  Harrell,  the  defendant.  Dr.  Har^ 
rell,  the  fathw:  of  Iowa,  died  In  1890.  Prior 
to  her  marriage  in  1878  to  Dr.  Harrell,  Mrs. 
Maggie  Harrell  lived  In  the  family  of  Caleb 
Collins,  as  a  member  thereof.  After  her 
husband's  death,  Mrs.  Maggie  Harrell  and  her 
child,  Iowa,  again  became  members  of  the 
family  of  Caleb  Collins  and  were  living  with 
him  when  his  wife  died.  Caleb  Collins  had 
been  and  was  a  successful  business  man.  Be 
had  become  the  owner  of  three  or  four  farms 
in  Davis  county,  Iowa,  aggregating  about  500 
acres,  and  two  farms  in  Missouri,  of  which 
the  Queen  City  farm  in  Schuyler  county  was 
one.  He  was  a  man  of  considerable  educa- 
tion. Had  taught  school  and  been  a  mer- 
chant in  his  younger  days.  He  seemed  to 
have  been  a  man  of  note  and  Influence  in  his 
neighborhood.  He  maintained  his  mental 
vigor  up  to  his  death.  He  seemed  to  have 
been  a  generous  man  and  was  very  fond  of 
defendant  Iowa,  who  had  lived  with  him 


from  the  time  she  was  9  years  old  nntn  she 
was  about  16  at  the  time  of  his  death.  Dur- 
ing all  the  time,  beginning  with  the  death  of 
Dr.  Harrell  up  to  the  death  of  Caleb  Col- 
lins, except  the  few  months  Mrs.  Harrell  and 
Iowa  lived  at  Leroy,  Ean.,  Caleb  Collins  for- 
nished  Mrs.  Harrell  and  Iowa  a  home,  free  of 
charge,  clothed  them,  and  paid  their  medical 
bills,  sent  Iowa  to  school,  and  gave  Mrs. 
Barren  for  her  pin  money  one-half  the  eggs, 
chickens,  etc.  They  seemed  to  have  enter- 
tained a  strong  affection  for  him,  and  he  be- 
came greatly  attached  to  Iowa.  He  always 
expressed  interest  in  her  welfare,  and  there 
can  be  little  doubt  that  he  not  only  purposed 
to  make  a  provision  for  her  out  of  his  prop- 
erty, but  repeatedly  announced  bla  Intention 
to  do  80. 

With  this  preliminary  statement  of  the  re- 
lations existing  between  Caleb  Collins  and 
Iowa  Harrell  prior  to  August  24,  1898,  the 
date  of  the  funeral  of  the  wife  of  Caleb  Col- 
lins, we  come  to  the  averments  of  the  inter- 
plea or  equitable  answer  of  defendant  Iowa 
in  this  case,  to  wit,  "That  shortly  after  the 
death  of  the  said  Caleb  Collins'  wife,  the 
said  Caleb  Collins  contracted  and  agreed 
with  this  defendant  that  if  this  defendant 
would  live  with  him,  stay  with  him,  and  com- 
fort him  until  his  death,  he  would  give  her 
all  of  the  Schuyler  county  land  above  describ- 
ed In  consideration  therefor."  That  this  de- 
fendant accepted  said  proposition  and  agreed 
to  live  with  him,  stay  with  him,  and  comfort 
him  until  his  death,  and  in  pursuance  of  said 
agreement  she  did  live,  and  stay  with  him, 
and  comfort  him  until  his  death,  and  fully 
performed  her  part  of  said  contract,  but 
that  said  Caleb  Collins  failed  and  neglected 
to  keep  his  part  of  said  contract  prior  to  his 
death  and  failed  to  convey  the  same  to  her. 
The  time  when  this  alleged  specific  arrange- 
ment was  made  is  fixed  in  the  testimony  as 
the  day  of  the  funeral  of  Mrs.  Collins,  and 
the  promise  made  that  day  by  Caleb  Collins 
to  Iowa  is  the  one  upon  the  faith  of  which 
Mrs.  Harrell  abandoned  her  expressed  inten- 
tion of  taking  her  things,  leaving  the  bouse  of 
Caleb  Collins,  and  making  her  home  with  her 
brother  Ezekiel  Dooley,  and  it  was  on  this 
occasion  that  the  testimony  on  the  part  of 
Iowa  tends  to  establish  her  acceptance  of 
Caleb  Collins'  proposition,  for  It  is  then  that 
she  put  her  hand  in  his  and  said,  "I  am 
going  to  stay  with  Uncle,"  and  went  into  the 
house  with  him,  and  thereupon  Mrs.  Harrell' 
abandoned  her  intention  of  making  her  home 
with  her  brother. 

Now  the  testimony  as  to  the  promise  of 
Caleb  Collins  Is  variously  stated,  as  follows: 
"Be  (Caleb)  said:  'Tou  are  not  going  to  leave 
me  now  in  my  bereavement  and  leave  me 
here  alone.  No,  Iowa,  stay  with  me,  and  I 
will  school  70U  and  educate  you  and  ^ve  you 
all  your  clothes.  You  live  with  me,  and  I 
will  see  that  you  have  plenty.'  And  to  this 
she  replied,  'I  am  going  to  stay  with  Uncle.' " 
It  is  too  plain  for  discussion  that,  if  this 
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were  all  the  testimony,  It  utterly  failed  to 
enstaln  tbe  aTerments  of  the  answer  as  to  an 
agreement  to  convey  this  speclflc  real  estate. 
There  was  no  reference  by  either  party  to  the 
land  which  the  defendant  claims  she  was  to 
have  conveyed  to  her  upon  her  staying  with 
him,  as  long  as  he  lived.  Mrs.  Ezeklel  Dooley 
in  her  testimony  gave  this  conversation  In 
practically  the  same  words.  She  says  that 
Caleb  Collins  said:  "If  she  would  stay,  he 
would  always  see  that  she  had  a  home.  He 
wonld  school  her.  That  is  about  alL"  Eze- 
klel Dooley  was  present,  but  he  did  not  tes- 
tify to  this  contract  alleged  to  have  been 
made  that  day.  It  is  significant  that,  after 
Mrs.  Harrell  had  been  examined  and  cross- 
examined  and  re-ezamlned,  until  her  testi- 
mony covered  45  printed  pages,  she  bad  never 
stated  that  Caleb  Collins  had  mentioned  this 
real  estate.  Finally,  counsel  for  defendant 
Iowa  again  re-examined  her,  and  requested 
her  to  repeat  again  the  conversation  that 
took  place  up  at  tbe  house  immediately  after 
the  death  of  Mrs.  Collins.  Up  to  that  time 
she  had  invariably  stated  the  alleged  agree- 
ment was  made  in  the  yard.  She  had  been 
asked  again  and  again  to  State  the  place, 
time,  and  substance  of  each  conversation  she 
had  or  had  heard  In  which  Caleb  Collins  re- 
ferred to  this  matter,  and  had  never  men- 
tioned a  conversation  in  the  bouse,  and  she 
stated  that:  "After  we  were  in  the  house,  we 
were  talking  in  the  south  room,  and  he  said 
he  had  made  up  tais  mind  to  give  Iowa  the 
Queen  City  farm.  Counsel:  That  is  not  what 
I  want.  What  else  did  he  say,  if  anything? 
A.  If  she  stayed  with  him,  be  would  give 
her  the  Queen  City  farm.  Q.  How  long  did 
he  say  for  her  to  stay?  Ans.  Until  the  last — 
until  he  died."  On  her  previous  examina- 
tions, she  had  been  pressed  by  counsel  for 
plaintiffs  to  state  anything  else  that  Caleb 
had  said,  and  she  had  repeatedly  testified 
that  she  had  stated  all  that  he  had  said. 
Obviously  counsel  for  defendant  was  not  sat- 
isfied with  her  testimony,  as  up  to  this  time 
she  had  completely  failed  to  sustain  the  aver- 
ment as  to  this  real  estate.  She  had  testified 
to  an  arrangement  which  all  the  evidence  es- 
tablishes had  been  fully  complied  with  by 
Caleb  Collins.  This  long-belated  testimony 
as  to  the  Queen  City  farm  was  only  forth- 
coming after  the  question  of  counsel  had 
suggested  a  new  place,  and  a  different  time, 
ynd  then  the  answer  was  that  Caleb  bad 
said,  "He  had  made  up  bis  mind  to  give  Iowa 
tbe  Queen  City  farm,"  and,  this  also  being  un- 
satisfactory, counsel  stated  this  was  not  what 
he  wanted,  as  obviously  It  was  not  Then 
for  the  first  time.  In  response  to  a  call  for 
something  more,  she  answered,  "If  she  stay- 
ed with  him  be  would  give  her  the  Queen 
City  farm."  Then  came  the  suggestive  ques- 
tion: "How  long  did  be  say  for  her  to  stay 
with  him?"  and  the  answer,  "As  long  as  be 
lived."  Previous  to  this  she  had  stated  that, 
after  tbe  talk  in  the  yard,  nothing  more  had 
been  said  about  the  matter  for  about  six 


months.  No  other  witness  testified  to  this 
statement  in  the  house.  When  it  was  made 
the  mutual  agreement  in  the  yard  had  been 
consummated.  To  this  last  voluntary  state- 
ment, which  was  that  he  had  made  up  his 
mind  to  give  Iowa  the  Queen  City  farm  if  she 
stayed  with  him  until  the  last,  or  bis  death, 
there  Is  no  pretense  that  there  was  any  as- 
sent or  agreement  on  the  part  of  Iowa.  It 
was  wholly  ex  parte,  and  the  mother  does 
not  state  that  thereupon  she  agreed  that  they 
would  remain.  The  court  was  made  to  under- 
stand that  the  alleged  contract  in  the  yard 
had  proven  satisfactory  and  its  performance 
begun  when  all  parties  adjourned  from  tbe 
yard  to  go  to  dinner,  and  that  the  proposed 
removal  to  Ezekiel's  bad  been  abandoned. 

In  Kinney  v.  Murray,  170  Mo.  674,  71  S. 
W.  197,  the  principle  governing  courts  of 
equity  in  this  class  of  cases  was  well  stated 
to  be  that:  "When,  as  in  this  case,  and  in  con- 
sonance with  this  doctrine,  a  court  of  equity 
is  called  upon  to  establish  and  enforce  a  con- 
tract of  this  character,  in  the  teeth  of  the 
statute  of  wills,  and  of  the  statute  of  frauds 
and  perjuries,  and  to  set  aside  tbe  disposition 
of  valuable  property  made  in  conformity 
with  the  requirements  of  those  statutes,  there 
is  devolved  upon  the  chancellor  the  gravest 
responsibility,  perhaps,  that  ever  attaches  to 
his  high  office.  And  nothing  short  of  the  in- 
herent Justice  of  the  claim,  supported  by  evi- 
dence that  can  be  relied  upon  with  the  ut- 
most confidence,  proving  the  existence  of  the 
contract.  Its  terms  and  conditions,  and  a  sub- 
stantial and  meritorious  compliance  there- 
with, with  such  certainty  and  deflnitenesa 
as  to  leave  no  room  for  reasonable  doubt, 
can  ever  Justify  tbe  exercise  of  such  an  ex- 
traordinary prerogative."  In  the  same  case 
It  was  elsewhere  stated:  "A  court  of  equity 
in  this  state  wUl  specifically  enforce  an  oral 
contract  to  make  a  will  in  a  particular  man- 
ner, where  a  valuable  consideration  has  been 
received  for  the  promise,  and  a  fraud  would 
be  perpetrated  upon  the  promisee  or  bene- 
ficiary unless  the  contract  be  performed; 
but  the  proof  of  such  a  contract  must  be  so 
cogent,  clear,  and  forcible  as  to  leave  no  rea- 
sonable doubt  In  the  mind  of  the  chancellor 
as  to  its  terms  and  character,  and,  where 
the  consideration  consists  of  acts  to  be  per- 
formed, there  must  be  like  proof  that  the 
acts  performed  refer  to  and  result  from  that 
contract  and  are  such  as  would  not  have  been 
done  unless  on  account  of  that  very  agree- 
ment and  with  a  direct  view  to  Its  perform- 
ance. 'There  must  be  no  equivocation  or  un- 
certainty in  the  case.'  This  doctrine  Is  es- 
tablished, and  its  application  illustrated,  in 
a  long  line  of  cases."  That  case  has  since 
been  followed  and  approved  in  Rosenwald  v. 
Middlebrook,  188  Mo.  68,  86  S.  W.  200 ;  Kirk 
T.  Middlebrook,  201  Mo.  289,  100  S.  W.  450. 
In  Phillips  V.  Thompson,  1  Johns.  Ch._(N.  T.) 
149,  Chancellor  Kent  observes:  "It  is  well 
settled  that,  if  a  party  pleads  part  perform- 
ance to  take  a  parol  agreement  out  of  Vi* 


Digitized  by 


Google 


Kal 


COLLINS  T.  HABBELL. 


439 


ctatnte,  he  mnst  sbow  acta  nneqnlTocally  re- 
ferring to  and  resulting  from  that  agre^nent, 
such  as  the  party  would  not  have  done  un- 
less on  account  of  that  very  agreement,  and 
with  a  direct  view  to  Its  performance;  and 
the  agreement  set  np  must  appear  to  be  the 
same  with  the  one  partly  performed.  There 
must  be  no  equivocation  or  uncertainty  In 
the  case.  The  ground  of  the  interference  of 
the  court  is  not  simply  that  there  is  proof 
of  the  existence  of  a  parol  agreement,  but 
that  there  is  fraud  in  resisting  the  comple- 
tion of  an  aen^eement  partly  peTtoimed." 
And  the  chancellor  concludes  by  obserying: 
"ThUi  case,  like  many  others,  shows  the  utili- 
ty of  the  statute  of  frauds,  and  the  danger 
of  relaxing  the  sanction  of  its  provisions.  I 
agree  with  those  wise  and  learned  Judges 
who  have  declared  that  the  courts  ought  to 
make  a  stand  against  any  further  encroach- 
ment upon  the  statute,  and  not  to  go  one 
step  beyond  the  rules,  and  precedents  already 
established." 

Turning  now  to  the  first  essential  exacted 
by  all  the  authorities  in  this  class  of  cases, 
to  wit,  that  the  contract  itself  must  be  defi- 
nite and  specific  for  the  conveyance  or  de- 
vising of  the  specific  land  in  suit,  and  that 
the  proof  of  the  contract  must  be  cogent, 
dear,  and  convincing,  It  must  be  evident 
that  the  statement  of  Caleb  Collins  that.  If 
the  defendant  Iowa  would  stay  with  him,. 
he  would  school  her  and  educate  her'  and 
give  her  clothing  and  see  that  she  had  plen- 
ty, and  her  assent  to  that  proposition,  fell 
far  short  of  the  alleged  agreement  to  con- 
vey her  the  Queen  City  farm.  As  already 
renurked,  in  the  testimony  of  those  who 
heard  these  statements  by  Caleb  Collins,  no 
mention  whatever  is  made  of  any  statement 
by  him  that,  if  she  would  remain  with  him 
as  long  as  he  lived,  he  would  convey  to  her 
or  give  to  her  the  said  farm.  As  to  the  un- 
supported evidence  of  Mrs.  Harrell  that  after 
this  conversation,  and  after  her  assent  to 
the  arrangements  made  in  the  yard,  they 
then  went  into  the  house,  and  during  the 
afternoon,  while  they  were  talking  In  the 
south  room,  Caleb  Collins  said  be  had  made 
up  bis  mind  to  give  S)wa  the  Queen  City 
farm  If  she  stayed  with  him  until  he  died, 
it  must  be  borne  In  mind  that  this  was  the 
testimony  of  the  mother  who  had  been  ex- 
amined, cross-examined,  and  re-examined  un- 
til her  evidence  in  the  record  covered  over 
45  printed  pages,  and  never  until  after  all 
this  long  and  searching  examination  and  re- 
examination did  she  testlQr  to  any  such  a 
contract  or  statement  She  had  repeatedly 
said  that  she  had  detailed  everything  that 
had  been  stated  by  Mr.  Collins  in  regard  to 
providing  for  her  daughter.  Now  the  evi- 
dence tends  to  show  that  Mrs.  Harrell  was  an 
intelligent  witness  and  certainly  a  deeply  in- 
terested one;  one  who  was  fully  alive  to 
the  importance  of  testifying  to  facts  which 
tended  to  establish  the  alleged  contract  for 
the  conveyance  of  this  piece  of  laud.     It 


mnst  have  Impressed  the  trial  Jndge  as  be- 
ing at  least  remarkable  that  she  had  for- 
gotten to  mention  this  highly  important  state- 
ment during  all  of  her  long  and  tedious  ex- 
amination. While  this  court  has  often  said 
that  In  an  appeal  In  an  equity  case  it  would 
not  abdicate  its  right  to  examine  and  weigh 
the  testimony,  yet  it  will  defer  to  a  large  ex- 
tent to  the  Judgment  of  the  chancellor  who 
hears  and  tries  the  cause  on  the  circuit,  and 
who  has  an  exceptional  advantage  in  weigh- 
ing the  testimony  of  witnesses,  which  this 
court  cannot  in  the  nature  of  things  have. 
So,  in  this  case,  the  circuit  court  was  present, 
and  it  mnst  have  appeared  significant  to  it 
that  this  statement  alleged  to  have  been  made 
in  the  house  on  the  day  of  the  funeral  of 
Mrs.  Collins  had  not  been  testified  to  by 
Mrs.  Harrell  during  all  of  her  previous  ex- 
aminations, when  the  great  purpose  of  ba 
testimony  was  to  establish  the  existence  or 
nonexistence  of  this  particular  contract ;  but, 
when  the  testimony  Itself  Is  closely  scanned, 
it  will  be  noted  that,  when  left  to  herself, 
without  suggestion  of  counsel,  her  statement 
was  that  Mr.  Collins  simply  said  in  a  gener- 
al conversation  that  he  had  made  up  his 
mind  to  give  Iowa  the  Queen  City  farm.  Cer- 
tainly this  was  not  the  language  of  an  irre- 
vocable contract  to  specifically  convey  or  will 
to  this  yonng  girl  that  particular  tract  of 
land.  In  the  language  of  the  courts,  it  was 
no  more  than  a  declaration  of  an  intention 
which  he  might  abandon,  or  change  alto- 
gether, or  substitute  another  piece  of  land 
in  lieu  of  that  tract;  but  taking  altogether 
the  interest  of  the  witness,  the  circumstan- 
ces under  which  this  testimony  was  elicited, 
the  fact  that  the  witness  was  before  the 
court,  and  he  had  an  opportunity  to  observe 
her  manner  and  her  Interest  In  the  case,  this 
court  should  hesitate  a  long  time  in  reaching 
a  different  conclusion  from  that  reached  by 
the  circuit  court  In  finding  that  the  alleged 
contract  was  not  made,  and  that  the  evidence 
fell  far  short  of  that  clear  and  satisfying 
testimony  which  courts  of  equity  uniformly 
require  In  cases  of  this  character. 

Mrs.  Stella  Dooley,  In  her  evidence  as  to 
what  occurred  on  the  day  of  Mrs.  Collins' 
funeral,  did  not  corroborate  Mrs.  Harrell 
as  to  the  statement  of  Caleb  Collins  that  he 
had  made  up  his  mind  to  give  Iowa  the 
Queen  City  farm.  All  that  she  heard  him 
say  on  that  day  was  that,  if  she  would  stay 
with  him,  he  would  always  see  that  she  had 
a  home,  and  he  would  school  her  and  clothe 
her,  and  all  the  testimony  shows  that  he 
fully  complied  with  his  agreement  In  that  re- 
spect. EJzeklel  Dooley,  who  was  there  that 
day,  did  not  hear  either  of  the  statements 
attributed  by  Mrs.  Harrell  to  Caleb  Collins 
in  regard  to  this  farm.  Now  Mrs.  Harrell 
states  in  her  testimony  that  the  only  per- 
sons present  at  the  conversation  in  the 
yard  with  her  were  her  brother,  Mr.  Dooley, 
and  his  wife,  Stella  Dooley,  and  Mr.  Col- 
lins,  the   witness,  and  her  little  girl.     As 
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already  said,  Stekld  OoIIlna  beard  neither 
of  the  statements  which  Mrs.  Harrell  says 
Caleb  GoUIds  made  on  that  day.  So  that, 
as  far  as  tbe  alleged  contract  made  on  the 
day  of  the  funeral  of  Mrs.  Collins  In  regard 
to  the  land  In  snlt,  the  cause  stands  upon 
the  imcorroborated  evidence  of  Mrs.  Harrell, 
unless  the  subsequent  declarations  of  Caleb 
Collins  can  be  said  to  have  sustained  her 
evidence  as  to  the  contract  Now,  as  to 
these,  many  of  them  are  of  the  most  un- 
satisfactory character,  declarations  made  In 
the  most  casual  conversations.  Thus,  Mas- 
terson  testified  that  on  one  occasion,  perhaps 
In  1903,  Caleb  Collins  stayed  all  night  with 
him,  and  In  talking  to  his  wife  Caleb  said 
thnt  he  had  a  girl  living  with  him,  and  he 
had  given  her  a  calf,  and  she  had  made  a 
cow,  etc.,  but  that  was  not  all  he  was  going 
to  do  for  her;  that  he  was  either  going  to 
deed  her  the  farm  or  give  her  a  farm,  he 
would  not  say  which.  But  In  the  same  con- 
versation witness  asked  why  he  did  not  sell 
the  Queen  City  farm,  and  Mr.  Collins  said 
land  was  raising  In  price,  and  If  he  sold  It  he 
would  have  to  purchase  other  land.  When 
he  sa}d  he  thought  of  deeding  the  farm,  he 
did  not  say  what  farm,  nor  when  he  In- 
tended to  deed  It  Rlnebart's  testimony  was 
to  the  effect  that,  when  he  offered  to  pur- 
chase this  farm,  Mr.  Collins  said  that  he 
had  thought  of  deeding  it  to  the  girl.  Eze- 
kiel  Doolcy  testified  that  he  was  at  Caleb 
Collins'  In  1904  with  his  daughter.  Iowa, 
the  defendant  wanted  to  go  home  with 
him  to  go  to  school  in  St.  Louis.  The  old 
gentleman  objected,  and  said  that  she  ought 
to  go  to  Stiles  that  winter,  and  said  "^ou 
know,  Iowa,  I  told  you  I  would. give  the 
Queen  City  farm  if  yon  would  stay  with  me 
until  the  last"  Mrs.  Harrell  testified  that 
she  heard  this  statement  James  Collins 
also  testified  that  Collins  told  him  that  he 
had  promised  Iowa  the  Queen  City  farm  and 
wanted  to  make  a  deed  to  It  Cooksey  tes- 
tified that  Mr.  Collins  said  to  him  in  1904, 
when  Iowa  was  absent  In  St.  Louis,  that  he 
was  going  to  deed  her  the  Queen  City  farm, 
and  that  that  was  about  all  he  ever  said  to 
him  about  it  And  Mrs.  Stella  Dooley  also 
stated  that  he  said  he  was  going  to  give  her 
the  Queen  City  farm,  and  was  going  to  fix 
it  up.  Burchette  simply  testified  that  when 
some  parties  wanted  to  buy  this  farm,  Mr. 
Collins  said  he  thought  it  would  make  Iowa 
more  money  for  him  to  sell  the  farm  and 
invest  it  in  Iowa  land,  and  on  another  oc- 
casion he  said  he  wanted  to  make  a  deed  to 
Iowa  to  a  piece  of  land.  But  defendant  al- 
so Introduced  another  witness,  Mr.  Melvin, 
who  testified  that  he  was  the  justice  of  the 
peace  in  Lancaster,  Mo.,  and  that  Mr.  Caleb 
Collins  came  Into  bis  office  and  desired  to 
make  a  deed  to  a  piece  of  land  in  Iowa, 
and  the  Justice  told  him  that  he  was  not 
the  proper  officer  to  take  the  acknowledg- 
ment and  he  left    Mr.  Collins  did  not  call 


the  grantee's  name,  but  said  It  was  a  girl 
that  he  had  raised. 

Now  of  this  charactn-  of  testimony  this 
court  has  often  spoken.  In  Kinney  v.  Hur- 
ray, 170  Mo.,  loc.  clt  70ft  n  S.  W.  197,  this 
court  said:  "Evidence  of  such  declarations, 
it  is  true,  is  admissible,  but  it  never  amounts 
to  direct  proof  of  the  facts  claimed  to  have 
been  admitted  by  those  declarations;  and 
It  is  sometimes  doubted  whether  it  ought  to 
l>e  received  at  all  when  introduced  for  the 
purpose  of  divesting  a  title  created  by 
deed."  Johnson  v.  Quarles,  46  Mo.,  loc.  clt 
427.  "This  kind  of  evidence  has  always 
been  received  with  great  care,  and  when  not 
supported  by  other  evidence  Is  generally  en- 
titled to  but  little  weight"  Cornet  v.  Ber- 
telsmann, 61  Mo.,  loc.  dt  127.  "The  evi- 
dence, consisting  as  it  does,  in  the  mere  rep- 
etition of  oral  statements,  is  subject  to 
much  imperfection  and  mistakes;  the  party 
himself  either  being  misinformed,  or  not 
having  clearly  expressed  his  own  meaning, 
or  the  witness  having  misunderstood  him. 
It  frequently  happens  also  that  the  witness, 
by  unintentionally  altering  a  few  of  the  ex- 
pressions really  used,  gives  an  efTect  to  the 
statement  completely  at  variance  with  what 
the  party  actually  did  say.  *  •  •  When 
we  refiect  upon  the  inaccuracy  of  many 
witnesses  In  their  original  comprehension  of 
a  conversation,  their  extreme  liability  to 
mingle  subsequent  facts  and  occurrences 
with  the  original  transaction,  and  the  im- 
possibility of  recollecting  the  precise  terms 
used  by  the  party,  or  of  translating  them 
by  exact  equivalents,  we  must  conclude 
there  Is  no  substantial  reliance  upon  this 
class  of  testimony."  1  Greenleaf,  {  200; 
Johnson  v.  Quarles,  supra;  Bingo  v.  Bich- 
ardson,  53  Mo.  385;  Cornet  v.  Bertelsmann,, 
supra;  Berry  v.  Hartzell,  91  Mo.,  loc.  clt 
137,  8  S.  W.  582;  Fanning  v.  Doan,  139  Mo. 
392,  41  S.  W.  742.  "The  Intrinsic  weakness 
of  this  class  of  evidence  Is  further  enhanced 
in  any  given  case  by  the  length  of  time  that 
has  intervened  since  the  declarations  were 
made,  and  the  ease  with  which  it  can  be 
manufactured,  and  the  temptation  to  do  so, 
when  all  those  by  -whom  It  could  be  con- 
tradicted are  in  their  graves."  Fanning  t. 
Doan,  139  Mo.,  loc.  dt  412,  41  S.  W.  747. 
"Such  evidence  can  and  ought  to  have  very 
little  weight  when  it  is  sought  by  it  to  as- 
perse the  memory,  and  set  aside  the  last 
will  and  testament  of  worthy  and  just  per- 
sons, executed  in  contemplation  of  death, 
and  In  the  manner  required  by  law,  dispos- 
ing of  their  own  property  according  to  the 
dictates  of  their  own  conscience." 

When  given  full  consideration,  it  will  be 
seen  they  were  at  the  most  but  the  expression 
of  affection  by  Mr.  Collins  for  the  defendant 
Iowa  and  of  an  intention  on  his  part  to  make 
provision  for  her,  but  it  will  be  observed: 
That  to  one  witness  he  stated  that  he  was 
going  to  deed  her  a  piece  of  land  in  Iowa; 
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to  another  vltnesa  he  said  he  had  thought 
of  giving  her  this  Queen  City  farm,  but  he 
did  not  know  but  what  It  would  be  better  to 
8dl  it  and  invest  the  money  for  her  in  other 
property.  But  as  already  said  of  the  con- 
versation in  the  house,  on  the  day  of  the  fun- 
eral, none  of  these  expressions  measure  up 
to  the  statement  that  he  had  made  an  irre- 
vocable contract  with  the  defendant  Iowa  to 
convey  her  this  specific  land.  We  can  add 
nothing  to  what  was  said  by  this  court  in 
Kinney  v.  Murray,  supra,  as  to  the  unsatis- 
factory character  of  such  evidence  to  malte 
out  a  case  of  si)eclflc  performance ;  but,  more 
than  that,  the  chancellor  had  all  these  wit- 
nesses before  him,  and  he  heard  the  evidence, 
showing  the  motives  wliich  prompted  James 
Collins,  who  was  at  that  time  prosecuting  a 
■imllar  action  for  172  acres  of  the  land  left 
by  hlB  uncle,  Caleb  Collins,  and  his  admission 
tliat  he  expected  to  rely  upon  Mrs.  Harrell 
and  the  defendant  Iowa  to  establish  his  right 
to  the  specific  performance  of  a  contract  by 
Caleb  Collins  to  convey  him  that  land.  Cook- 
sey  also  was  shown  to  have  an  action  at  that 
time  pending  against  the  estate  of  Caleb  Col- 
lins for  11,200  for  work  and  labor  done,  and 
the  court  must  have  been  strongly  impressed 
with  the  interest  which  these  parties  had  in 
testifying  against  the  heirs  of  this  estate. 
The  evidence  consisting,  as  it  did,  of  the  tes- 
timony of  the  mother  and  uncle  and  aunt  of 
the  defendant  Iowa,  on  the  one  hand,  and 
the  testimony  of  parties  who  were  seeking  to 
prove  up  like  verbal  claims  to  the  estate  of 
this  old  gentleman  against  whom  no  such 
dalms  had  been  preferred  in  his  lifetime 
when  he  could  defend  against  them.  In  our 
opinion  this  testimony  was  peculiarly  a  mat- 
ter for  the  consideration  of  the  court,  who 
saw  these  witnesses  and  heard  them  testify, 
and  who  could  weigh  that  testimony  much 
better  than  we  can.  Scanning  this  evidence 
as  closely  as  we  can,  we  have  been  forced 
even  at  this  distance  to  reach  the  same  con- 
clusion as  he  did,  that  it  failed  of  that  sat- 
isfactory character  which  a  court  of  equity 
requires;  but  there  is  still  a  further  con- 
sideration, and  that  Is  this,  in  many  of  the 
adjudicated  cases  stress  has  been  laid  upon 
the  fact  that  the  party  who  was  seeking  this 
specific  performance  had  severed  the  natural 
ties  of  affection  and  left  his  or  her  home  and 
gone  to  the  family  of  the  decedent,  and  had 
fully  performed  the  contract  of  service  for 
which  the  deed  or  will  was  to  be  made,  but 
no  such  state  of  facts  appears  in  this  case. 
The  defendant  Iowa  and  her  mother  had 
long  been  Immates  of  the  home  of  Caleb  OA- 
lins,  and  had  received  support  and  mainten- 
ance at  his  hands,  without  any  demand  for 
service,  and  without  any  pretense  of  any  con- 
tract. The  defendant  Iowa  had  not  been  call- 
ed upon  to  sever  her  relations  with  her  moth- 
er in  any  degree.  She  remained  in  the  same 
home  of  this  kind  old  gentleman  and  baie- 
factor  just  as  she  had  been  for  the  most  of 
her  life,  and  she  had  her  mother's  care  and 


protection  and  affection,  and  the  same  bene- 
faction had  been  extended  to  the  mother  as 
to  the  daughter.  According  to  the  alleged 
contract,  she  was  simply  to  stay  in  and  not  to 
go  from  the  home  of  Caleb  Collins,  and  was 
not  called  upon  to  make  any  sacrifice  what- 
ever, but  simply  to  continue  to  receive  the 
same  protection  and  support  and  care  that  he 
had  already  generously  given  to  her,  and  In 
this  respect  the  facts  of  this  case  differentiate 
it  from  that  character  of  cases  which  appear 
in  our  reports. . 

When  we  consider  the  farther  essential 
that  the  performance  must  be  unequivocal- 
and  must  in  its  own  nature  t>e  referable  alone 
to  the  very  contract  sought  to  be  preferred, 
because  it  is  only  by  performance  (whereby 
the  party  to  be  charged  is  benefited)  that 
the  conscience  of  the  promisor  and  those 
claiming  under  him  is  bound,  it  is  hard  to 
conceive  that  Mrs.  Harrell  and  her  daugh- 
ter, considering  their  financial  condition 
would  have  refused  to  continue  making  their 
home  with  Mr.  Collins  unless  he  had  stipu- 
lated to  convey  them  a  farm,  in  addition 
to  giving  them  a  home  which  he  had  for 
years  furnished  them  from  the  motives  of 
kindness,  generosity,  and  relationship.  On 
his  part,  left  alone,  without  wife  or  children, 
naturally  he  desired  their  society,  and  was 
willing  to  continue  to  give  them  a  home  and 
protection  and  act  the  part  of  a  father  to 
Iowa  without  the  thought  that  he  could  only 
procure  their  assent  to  his  bounty,  without 
making  an  Irrevocable  contract  to  convey 
them  a  large  portion  of  his  estate.  Surely, 
if  their  presence  and  society  would  sweeten 
his  declining  years,  a  like  feeling  of  gratitude 
on  their  part,  after  all  his  benefactions  to 
them,  they  would  not,  without  some  urgent 
reason,  abandon  him  and  that  home,  when 
the  Invitation  to  remain  was  extended  to 
them.  Indeed,  It  would  seem  that  such  a 
step  had  never  occurred  to  him,  and,  when  the 
announcement  came  to  him  in  the  hour  of 
his  distress,  he  naturally  urged  them  to  re- 
main, and  all  tliat  occurred  in  the  yard  was 
entirely  consistent  with  human  experience 
and  was  in  Itself,  under  the  circumstances,  all 
that  could  have  been  expected. 

Why  Mrs.  Harrell  should  have  announced 
her  intention  of  leaving  him  on  that  day  of 
all  others,  without  having  consulted  him 
about  it,  is  inexplicable.  Surely  it  was  not 
because  of  any  thought  of  impropriety  on  her 
part  In  living  there,  when  his  age  and  the 
relationship  that  had  existed  so  long  are  con- 
sidered, for,  if  it  was  improper  to  remain 
without  the  contract,  it  was  equally  Immod- 
est and  improper  to  remain  with  it  We 
think  the  circuit  court  might  well  have  re- 
fused to  believe,  as  it  did,  that  Iowa  Harrell 
and  her  mother  continued  In  the  home  of 
Caleb  Collins  for  the  sole  reason  that  he  had 
agreed  to  convey  Iowa  this  farm,  and  tliat 
their  acceptance  of  Mr.  Collins'  bounty  was 
referable  alone  to  such  a  contract.  We  prefer 
to  believe  that  they  felt  that  they  owed  him 
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a  debt  of  gratitude  to  render  him  some  re- 
tarn  for  all  his  unselfish  kindness  to  them 
by  remaining  with  him  In  bis  loneliness,  and 
at  the  same  time  securing  to  themselves  a 
home,  which  they  so  much  needed.  That 
Caleb  Oolllna  was  rery  fond  of  Iowa  Harrdl 
we  have  no  doubt  whatever.  She  had  lived  In 
his  home  from  the  time  she  was  a  babe.  He 
had  no  children  of  his  own.  He  had  been 
generous  to  her  and  her  mother  all  her  life. 
Neither  do  we  question  that  be  purposed  to 
make  some  provision  for  her  out  of  his  prop- 
erty, but  we  think  the  whole  evidence  Indi- 
cates that  he  had  not  fully  determined  what 
that  provision  should  be.  At  times  he  thought 
of  giving  her  this  farm,  and  then  he  thought 
of  giving  her  some  of  his  Iowa  land;  but 
that  he  ever  made  such  a  contract  to  give 
her  this  specified  farm  we  think  the  evi- 
dence falls  to  establish.  We  think  that  what- 
ever be  thought  of  doing  for  her  he  consid- 
ered It  would  be  a  voluntary  gift,  and  not  be- 
cause he  was  bound  by  an  irrevocable  con- 
tract to  give  her  this  specific  property. 

In  our  opinion  the  circuit  court  correctly 
held  that  the  defendant  Iowa  Harrell  had  not 
established  her  right  to  a  decree  of  specific 
performance  of  a  contract  to  convey  or  devise 
her  the  Queen  City  farm,  and  Its  Judgment 
Is  therefore  affirmed. 

VALLIANT,  C.  J.,  and  BURGESS,  FOX, 
LAMM,  and  GRAVES,  JX,  concur. 

WOODSON,  J.  (dissenting).  This  suit  was 
instituted  In  the  circuit  court  of  Schuyler 
county,  and  had  for  its  object  the  partition 
of  certain  real  estate,  described  In  the  pe- 
tition, situate  in  Schuyler  and  Macon  coun- 
ties, among  the  plaintiffs  and  defendants,  col- 
lateral heirs  of  Caleb  Collins,  deceased.  Iowa 
Harrell  filed  an  Intervening  petition,  claim- 
ing the  Schuyler  county  land,  which  Is  set 
out  later.  The  petition  was  In  the  usual 
and  proper  form. 

On  the  application  of  John  H.  Jeffries, 
guardian  and  curator  of  Iowa  Harrell,  she 
was  made  a  party  defendant  to  the  suit,  and 
she  filed  the  following  Intervening  petition, 
the  formal  parts  omitted :  "Now  comes  Iowa 
Harrell,  one  of  the  defendants  by  leave  of 
court,  by  her  guardian  and  curator,  John  H. 
Jeffries,  and  for  her  answer  to  plalntlfTs 
petition  denies  each  and  every  allegation 
ther^n  contained  and  set  forth.  Defendant 
further  answering  admits:  That  Caleb  Col- 
lins, late  of  the  county  of  Davis,  and  state 
of  Iowa,  died  Intestate  and  without  Issue 
or  widow  on  the  11th  day  of  August,  1905. 
That  the  title  to  the  following  described 
tracts  of  land  situated  in  Schuyler  county. 
Mo.,  appears  of  record  to  be  owned  by  the 
said  deceased,  Caleb  Collins,  at  his  death, 
to  wit:  The  northeast  one-fourth  (%)  of 
the  southeast  quarter  of  section  thirty-one 
(81)  and  the  north  half  of  the  southwest  quar- 
ter, and  the  southwest  quarter  of  the  north- 
west quarter  of  section  thirty-two  (32),  ex- 


cept eight  (8)  acres,  described  as  followa,  to- 
wlt :  Commencing  at  the  northeast  comer  of 
said  southwest  quarter  of  the  northwest 
quarter;  thence  running  west  about  tlilrty 
two  (32)  rods  on  the  north  line  of  said  tract 
to  a  stake  ten  feet  from  a  double  white  oak 
tree,  the  smallest  one  being  about  six  Inches 
in  diameter  In  the  year  1870  and  marked 
with  two  blazes;  thence  on  a  straight  lln» 
to  the  southeast  comer  of  said  tract ;  thence 
north  to  the  place  of  .beginning — and.  all  in 
township  sixty-five  (66),  range  fifteen  (15), 
Schuyler  county,  Mo.  Defendant  admits  that 
the  deceased,  Caleb  Collins,  owned  the  south 
half  of  the  southeast  quarter  of  section  eight 
(8)  in  township  fifty-seven  (57)  in  range  four- 
teen (14)  in  Macon  county,  Mo.,  at  the  time 
of  his  death.  Defendant  admits  that  th» 
heirs  of  the  said  deceased,  Collins,  are  prop- 
erly set  forth  in  plaintiff's  petition.  Defend- 
ant, further  answering,  says:  TSiat  her 
father  died  and  left  her  when  she  was  a 
small  chUd,  as  his  only  child.  That  about 
six  years  ago  the  said  (3aleb  Collins'  wife 
died,  and  left  him  alone  without  Issue.  That 
he  was  a  man  of  considerable  real  and  per- 
sonal property,  both.  That  his  father  and 
mother  were  dead.  That  his  wife  was  a 
sister  to  the  mother  of  this  defendant.  That, 
shortly  after  the  death  of  the  said  Caleb  C!ol- 
lins'  wife,  the  said  Caleb  Collins  contracted 
orally  and  agreed  with  this  defendant  that 
If  this  defendant  would  live  with  him,  stay 
with  him,  and  comfort  him  until  his  death,  he 
would  give,  transfer,  and  convey  to  her  all  of 
the  Schuyler  county  land  above  described  in 
consideration  therefor.  This  defendant  an- 
swering accepted  said  proposition  on  the  part 
of  said  Caleb  Collins  and  contracted  and 
agreed  with  said  Caleb  Collins  to  live  with 
him,  stay  with  him,  and  comfort  bim  until  his 
death ;  and  In  pursuance  of  said  agreement 
this  defendant  lived  with,  stayed  with,  and 
comforted  the  said  Caleb  Collins  from  the  time 
said  agreement  was  entered  Into  until  his 
death,  and  performed  the  said  agreement 
on  her  part  fully.  The  death  of  said  Caleb 
Collins  occurred  on  the  11th  day  of  August, 
1906.  By  reason  of  which  contract  and  the 
performance  thereof  by  defendant,  the  said 
described  real  estate  situated  In  Schuyler 
county,  Mo.,  Is  owned  absolutely  by  this  de- 
fendant. That  the  said  Caleb  Collins  failed 
and  neglected  to  keep  his  part  of  said  eon- 
tract  prior  to  his  death,  and  failed  to  convey, 
transfer,  or  deed  said  land  to  this  defend- 
ant. That  the  plaintiffs  herein  and  the  other 
defendants  have  no  Interest  in  said  land. 
Wherefore  this  defendant  prays  the  court 
that  a  decree  be  entered  in  this  cause  de- 
claring this  defendant  to  be  the  absolute  own- 
er of  said  real  estate,  and  that  the  other 
plaintiffs  and  defendants  in  this  cause  be 
decreed  to  have  no  Interest  whatever  in 
said  real  estate,  and  that  the  title  to  said 
land  be  vested  in  this  defendant,  and  the 
plaintiffs  and  the  other  defendants  be  di- 
vested of  all  right,  title,  and  interest  la  and 
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to  said  tracts  of  land,  sltnate  in  Schuyler 
comity,  Mo.,  aforesaid,  and  for  all  proper 
and  general  relief." 

Defendants  Albert  H.,  Ira  W.,  Bd.  R., 
James,  and  Lina  D.  OolUns,  and  Sallie  Oib- 
son  filed  tbe  following  answer:  "That  it  is 
their  distinct  understanding  that  said  land 
in  Schuyler  county  set  out  In  the  petition  be- 
longs to  Iowa  Harrell  of  Stiles,  Iowa,  and 
that  she  obtained  same  from  her  uncle,  Caleb 
Collins,  during  his  life.  We  further  state 
that  it  was  distinctly  understood  shortly  be- 
fore the  death  of  said  Caleb  Collins  that 
said  land  should  be  and  was  the  property  of 
said  Iowa  Harrell,  and  this  understanding 
came  from  a  statement  made  by  said  Caleb 
Collins  to  certain  of  the  parties  hereto.  We 
therefore  disclaim  any  Interest  in  said  land, 
and  ask  the  cause  to  be  dismissed  as  to  us, 
and  that  there  be  no  costs  taxed  to  us  in  the 
final  judgment  in  said  cause,  but  that  the 
costs,  if  any,  be  taxed  against  those  only 
who  make  the  claim  to  the  land." 

The  answer  of  Thomas  R.  Hollingsworth 
was  as  follows:  "Now  comes  Thos.  R.  Hol- 
lingsworth by  his  guardian  ad  litem,  P.  O. 
Sansberry,  for  answer  to  plalntifTs'  petition, 
and  asks  the  court  to  strictly  protect  bis  in- 
terest." 

Plaintiffs'  reply  to  the  answer  of  Iowa  Har- 
rell was  a  general  denial  and  a  plea  of  the 
statute  of  frauds.  When  the  cause  was  called 
for  trial,  Iowa  Harrell,  the  intervener,  de- 
manded a  trial  by  a  Jury,  which  was  by  the 
court  denied,  and  proceeded  to  try  the 
cause  as  a  chancellor,  to  which  ruling  and 
action  of  the  court  she  duly  excepted.  The 
court  found  the  issues  for  plaintiffs,  and 
entered  a  decree  partitioning  the  land  as 
prayed  for  in  the  petition.  In  due  time 
Iowa  Harrell  filed  her  motions  for  a  new 
trial  and  In  arrest  of  Judgment,  which  were 
t^  the  court  oTcrruled,  to  which  action  of 
the  court  in  so  overruling  her  said  motions 
she  duly  excepted,  and  timely  appealed  the 
cause  to  this  court 

1.  Counsel  for  Intervener,  Iowa  Harrell,  In- 
slflts  that  the  findings  and  decree  of  the  cir- 
cnlt  court  denying  si)eclfic  performance  of 
the  contract  set  out  in  her  intervening  peti- 
tion are  not  supported  by  and  are  against 
the  great  weight  of  the  evidence,  and  that, 
this  being  a  case  in  chancery,  Jt  is  our  duty 
to  review  the  evidence  and  pass  upon  the 
weight  thereof;  and,  if  found  to  prepon- 
derate in  her  favor,  to  reverse  the  decree  and 
enter  one  in  this  court  in  her  favor  specific- 
ally enforcing  the  contract 

This  court  has  uniformly  held  that  In  equi- 
ty cases  it  would  on  appeal  proceed  de  novo 
to  hear  and  determine  the  cause,  deferring 
somewhat  to  the  findings  of  the  trial  court; 
but  If  Its  findings  and  decree  were  not  sus- 
tained by  the  evidence  and  the  law,  then  this 
court  would  proceed  to  make  Its  own  find- 
ings and  enter  such  a  Judgment  as  equity  and 
Justice  might  require.  Oibbe  t.  Haughowout 
207  Ifo..  loe  dt  891. 106  S.  W.  1067.    Under 


the  rule  above  announced,  we  have  reviewed 
the  entire  evidence,  as  presented  by  the  ab- 
stract of  record,  which  Is  very  voluminous, 
and  have  carefully  considered  and  weighed 
the  same.  According  to  the  record  disclos- 
ures, the  following  facts  stand  undisputed, 
viz.:  Plaintiffs  and  defendants  are  collateral 
kindred  of  the  deceased,  Caleb  Collins,  who 
died  Intestate,  without  a  widow  or  legal  de- 
scendants, in  Davis  county,  Iowa,  on  August 
11,  1906.  At  the  time  of  his  death  be  own- 
ed about  600  acres  of  land,  situate  in  that 
county,  besides  what  he  owned  In  this  state. 
The  land  involved  in  this  case  is  152  acres 
and  is  located  near  Queen  City,  Schuyler 
county,  and  is  known  and  referred  to  in  the 
record  as  the  "Queen  City  farm."  Caleb  Col- 
lins was  an  elderly  gentleman  at  the  time 
of  his  death,  and  was  a  man  of  more  than 
ordinary  intelligence.  He  was  secretary  of 
the  school  board,  counselor  for  many  of  his 
neighbors,  kept  the  Iowa  statutes,  regarded 
as  a  safe  legal  adviser,  a  successful  business 
man,  and  commanded  the  respect  of  his 
neighbors.  He  was  kind,  sympathetic,  and 
charitable.  For  a  number  of  years  prior  to 
his  death  Maggie  Harrell,  his  wife's  sister, 
her  daughter,  Iowa  Harrell,  and  her  aged 
and  afflicted  father  had  made  their  home 
with  him.  Intervener's  father.  Dr.  Harrell, 
died  in  1880,  when  she  was  only  eleven 
months  old,  and  upon  his  death  her  mother, 
Maggie  Harrell,  took  her  to  the  home  of 
Caleb  Collins,  where  they  resided  as  mem- 
bers of  his  family  practically  all  the  time, 
until  the  death  of  his  wife,  who  was  the  sis- 
ter of  Mrs.  Harrell,  which  occurred  In  1898. 
During  a  short  period  of  that  time  she  was 
absent  attending  to  her  deceased  husband's 
business,  and  for  a  few  months  in  the  year 
1902  she  conducted  a  hotel  at  Leroy,  Kan. 
The  intervener  was  in  Kansas  with  her 
mother  during  those  few  months.  Mrs.  Har- 
rel  went  to  Kansas  for  the  purpose  of  giv- 
ing her  daughter,  Iowa,  a  better  education 
and  placing  her  in  better  society.  The  moth- 
er was  a  stenographer,  and  she  served  as 
such  for  a  short  time  in  a  lawyer's  office  in 
Leroy.-  While  in  the  hotel  business,  her  health 
failed,  and  she  and  Iowa  returned  to  the 
home  of  Mr.  Collins,  where  they  resided  until 
his  death,  which  occurred,  as  before  stated, 
in  1906.  From  1890  to  1906  Collhis  gave  the 
mother  and  daughter  a  home,  clothed  and  fed 
them,  and  sent  Iowa  to  school,  and  paid  their 
medical  bUls.  During  the  time  they  resided 
with  him,  he  became  very  much  attached  to 
Iowa  and  spoke  to  and  of  her  in  very  affec- 
tionate and  endearing  terms,  and  frequently 
said  he  intended  to  do  something  for  her,  and 
on  several  occasions  stated  that  he  intended 
to  give  her  the  Queen  City  farm.  Intervener 
claims  the  contract  set  up  in  her  intervening 
petition  was  entered  into  on  August  24,  1898, 
the  day  of  Mrs.  Collins'  funeraL  At  that 
time  she  was  about  nine  years  old.  Mr.  Col- 
lins grieved  greatly  over  the  death  of  his 
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wife,  and  on  the  day  of  her  death  Mrs.  Bar- 
rel! concluded  to  change  her  and  her  daugh- 
ter's place  of  abode,  and  discussed  the  mat- 
ter with  her  brother,  Ezeklel  Dooley.  She 
testlfled  that  when  Collins  heard  them  dis- 
cussing the  mattOT  he  pleaded  for  them  to 
remain  with  him,  and  then  and  there  made 
and  entered  Into  the  contract  In  question 
with  Iowa,  to  the  effect  if  she  would  stay 
with  and  take  care  of  him  until  bis  death 
he  would  deed  to  her  the  Queen  City  farm. 
She  also  testified  that  Iowa  accepted  his 
proposition  and  agreed  to  live  with  him  and 
care  for  him  until  his  death,  and  that  she 
fully  performed  her  part  of  the  contract 
The  contention  of  the  respondents  Is  that 
the  evidence  falls  to  establish  the  contract 
stated  In  the  petition,  or  Its  performance  by 
Iowa  Harrell;  while,  upon  the  other  hand, 
her  counsel  insist  that  the  evidence  shows 
beyond  a  reasonable  doubt  that  the  contract 
was  entered  Into  by  Caleb  Collins  and  Iowa 
Harrell,  and  that  she  fully  performed  and 
executed  her  part  of  it,  and  that  a  denial  of 
specific  performance  thereof  would  be  un- 
just, inequitable,  shocking  to  the  conscience 
of  the  chancellor,  and  would  work  a  fraud 
and  Irreparable  injury  upon  her.  These  con- 
tentions of  the  respective  parties  present  the 
vital  question  Involved  In  this  case  for  deter- 
mination. 

Intervener  starts  out  In  the  contest  with 
the  laboring  oar  and  undertakes  the  burden 
of  overcoming  the  statute  of  frauds,  which 
requires  such  a  contract  to  be  in  writing,  by 
showing  beyond  peradventure  that  the  con- 
tract was  actually  made,  and  that  It  was  ful- 
ly executed  on  her  part.  Learned  counsel  for 
respondent  assails  the  sufficiency  of  the  evi- 
dence to  make  out  a  case  for  appellant  for 
two  reasons:  First,  because  the  probative  force 
of  the  evidence  shows  that  Mr.  Collins  only 
contemplated  giving  the  land  In  question  to 
her  as  a  voluntary  donation,  prompted  by  love 
and  affection  entertained  by  him  for  her,  and 
not  based  upon  a  contract  obligating  him 
to  do  so;  and,  second,  for  the  reason  that 
the  record  discloses  the  fact  that  all  of  the 
evidence  tending  to  prove  the  alleged  con- 
tract comes  from  interested  parties,  some  of 
whom  have  claims  pending  against  the  es- 
tate, and  so  marked  with  fraud  and  collu- 
sion between  them  that  it  is  unworthy  of 
belief,  and  that  the  cliancellor  was  wholly 
justified  in  refusing  to  give  it  credence. 
We  will  discuss  those  two  propositions  tn 
the  Inverse  ordec  in  which  they  are  stated. 

Before  we  proceed  to  the  consideration  of 
the  evidence  of  the  case,  it  might  be  well  to 
state  that  the  principles  of  law  governing 
this  case  are  so  well  and  firmly  settled  in 
this  state  that  it  would  l>e  a  supererogation 
of  labor  to  re-dlscuss  them  in  this  opinion. 
We  will  content  ourselves  by  simply  stating 
the  rule  which  has  been  so  often  stated  by 
this  court  in  similar  cases.  The  clearest  and 
strongest  statement  of  the  rule  to  which  my 
attention  tiaa  been  called  la  by  Lamm,  J., 


and  Is  found  in  the  case  of  Kirk  t.  Middle- 
brook,  201  Mo.,  loc.  cit  289,  100  8.  W.  462, 
which  is  in  the  following  language :  "As 
equity  follows  the  law.  It  (the  contract  in 
such  case)  is  nonenforceable  In  equity,  ex- 
cept on  one  high  condition,  and  snch  condi- 
tion arises  when  die  nonenforcement  of  the 
contract  would  work  an  equitable  fraud  up- 
on the  promisee;  that  Is,  the  conscience  of 
the  chancellor  is  stirred  and  relief  is  ex- 
tended tn  his  open  palm  when,  and  only 
when,  It  is  certain  beyond  peradventure  of 
a  doubt  tliat  to  deny  the  relief  would  be  to 
strike  down  the  underlying  purpose  of  the 
statute  of  frauds,  to  wit,  the  prevention  of 
frauds  and  perjuries.  When  a  court  of 
equity  is  called  upon  to  exercise  its  high  and 
delicate  fimctlon,  it  asln,  as  an  irreducible 
minimum  of  those  who  seek  relief,  proof 
showing  beyond  a  reasonable  doubt:  First, 
not  only  that  some  contract  existed,  but  that 
the  precise  contract  in  suit  existed;  second, 
the  terms  of  the  contract  should  l>e  so  clear 
and  definite  as  to  leave  no  doubt  in  intend- 
ment and  certainty;  tliird,  performance  on 
the  part  of  the  promisee  should  be  shown, 
and  that  performance  must  be  unequivocal, 
and  must  in  its  own  nature  be  referable 
alone  to  the  very  contract  sought  to  be  per- 
formed, because  it  is  only  by  the  perform- 
ance •  •  •  that  the  conscience  of  the 
promisor  and  those  claiming  under  him  is 
bound;  fourth,  and  the  acts  relied  on  to 
show  performance  must  point  to  the  contract 
In  suit  and  none  other."  The  last  utterance 
of  this  court  upon  the  subject  is  found  in 
the  case  of  Wales  v.  Holden  (decided  at  the 
present  term)  209  Mo.  552,  108  S.  W.  89. 
We  will  now  consider  and  weigh  the  evi- 
dence of  this  case,  and  apply  to  It  the  rule 
above  stated.  In  the  first  place,  Mr.  Collins 
was  an  elderly  gentleman  (his  exact  age  not 
appearing  from  the  record,  for  the  reason  he 
was  averse  to  telling  his  age),  with  more 
than  ordinary  intelligence,  kind  and  affec- 
tionate in  his  nature,  charitable  In  disposi- 
tion, and  possessed  of  700  or  800  acres  of 
land,  and  $8,000  or  $10,000  worth  of  personal 
property.  He  was  married,  but  of  that  union 
there  were  no  children  bom.  He  and  bis 
wife  lived  together  for  many  years  upon  a 
farm  in  Davis  county,  in  the  state  of  Iowa. 
She  was  a  sister  of  Mrs.  Maggie  Harrell,  the 
mother  of  Iowa  Harrell,  the  appellant  in 
this  case.  Dr.  Harrell,  the  father  of  Iowa, 
died  in  the  year  1890,  and  from  that  time  un- 
til the  death  of  Mr.  Collins,  which  occurred 
in  August,  1005,  Iowa  and  her  mother  lived 
with  him  practically  all  the  time,  and  after 
the  death  of  his  wife,  which  occurred  in  the 
year  1898,  they  kept  house  and  cared  for 
him  until  his  death.  At  the  time  Iowa  and 
her  mother  first  went  to  reside  with  Mr.  Col- 
Uns  and  his  wife,  the  former  was  only  nine 
months  old,  and  from  that  time  up  to  the 
time  of  the  death  of  Mra  Collins,  Mr.  Col- 
lins had  become  greatly  attached  to  Iowa, 
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and  loved  lier  as  affectionately  as  a  fatiier 
would  love  one  of  his  own  children. 

The  following  facts  were  shown  to  exist 
by  the  great  preponderance  of  the  evidence, 
to  wit:  That  after  the  death  of  Mrs.  Col- 
ling, and  on  the  day  of  her  funeral,  Magrgle 
Harrell,  Exeikiei  Dooley,  and  his  wife,  Stella 
DoUey,  were  standing  in  the  yard  at  the 
home  of  Mr.  Collins,  and  in  bis  presence  and 
hearing,  and  In  that  of  Iowa  HarreU,  Mrs. 
Harrell,  while  discussing  the  death  of  her 
■ister  and  the  further  plans  of  herself  and 
her  daughter,  said  to  her  brother,  Bzekiel 
Dooley,  that  she  and  Iowa  were  going  to 
gather  up  their  belongings,  load  them  In  the 
wagon,  and  go  home  and  live  with  him. 
niat  when  Mr.  Collins  heard  that  remark  he 
said  "No,"  and  came  up  to  where  Iowa  was 
standing  and  said  to  her:  "You  are  not  go- 
ing to  leave  me  now.  •  *  *  You  are  not 
going  to  leave  me  now  in  my  bereavement 
and  leave  me  here  all  alone?"  And.  that  he 
then  began  to  cry,  and  Iowa  ran  to  him  and 
placed  her  hands  in  his  and  sympathized 
with  him,  when  he  again  said  to  her:  "No, 
Iowa,  stay  with  me,  and  I  will  school  yon 
and  educate  you  and  give  you  all  your 
clothes.  Tou  live  with  me,  and  I  will  see 
that  you  have  plenty."  Iowa  then  put  her 
hand  In  his  and  said,  "I  am  going  to  stay 
with  Dnde,"  and  they  then  started  off  and 
went  into  the  house  together.  Shortly  after 
that  occurrence,  they  were  talking  about  the 
home  place  and  the  other  farms  be  owned, 
and  he  said  to  her  In  their  presence  that  he 
had  concluded  to  give  to  her  the  Queen  City 
farm  because  he  thought  It  would  be  better 
for  her  than  the  one  on  which  they  were  liv- 
ing on  account  of  the  wood  being  there.  He 
also  said  to  her  that  the  conditions  upon 
which  he  gave  her  the  farm  were  that  she 
would  have  to  stay  with  him  as  long  as  he 
lived,  to  the  last,  and  care  and  comfort  him 
In  his  old  age.  In  reply  to  that  she  said  she 
would  do  it  He  then  said,  "If  you  will,  I 
will  give  you  the  Queen  City  farm." 

A  portion  of  Maggie  Harrell's  testimony 
regarding  the  terms  of  the  contract  was  In 
the  following  language:  "Well,  the  day  aft- 
er my  sister's  funeral,  we  had  the  wagon, 
my  brother  and  I,  my  brother  Zeke  and  his 
wife,  Mr^  Collins,  and  several  of  them,  I 
don't  recall  who  all  they  were  now.  There 
were  several  standing  In  the  yard  talking. 
I  dont  remember  who  all  were  there.  I 
don't  lust  now.  I  could  recall  there  were 
several  out  there,  though  I  don't  know  who 
they  were  now.  I  don't  remember  talking  to 
them  about  that.  It  Impresses  me  Mr.  Caleb 
Oolilns  was  out  there.  My  daughter  was 
there.  She  was  playing  there  with  her 
oooslns.  Q.  What  conversation,  if  any,  took 
place  there  by  Mr.  ColUns  with  reference  to 
Iowa.  By  Mr.  Fogle:  Q.  Now  you  confine 
yonredf  to  the  conversation  tiiat  took  place 
between  Mr.  Oollins  and  your  daughter, 
Iowa.  A.  I  said  to  the  little  girl,  'We  will 
get  our  things  and  go  home  with  brother 


Zeke  and  make  onr  home,'  and  Mr.  Collins 
said,  'Na'  Iowa  was  In  the  yard.  He  came 
to  where  the  Uttie  girl  was,  and  he  said, 
'Yon  are  not  going  to  leave  me  now?*  Q. 
To  whom  was  he  directing  his  talk?  A.  To 
the  group.  He  said  Iowa  was  my  babe,  and 
he  turned  to  the  little  girl,  and  she  looked  up 
at  us,  and  he  said,  'Yon  are  not  going  to 
leave  me  now?'  By  Mr.  Fogle:  Q.  What 
did  he  say?  A.  He  said,  'You  are  not  going 
to  leave  me  now  In  my  bereavement  and 
leave  me  here  alone?'  and  he  began  to  cry, 
and  the  little  girl  sympathized  with  him. 
She  ran  to  him  and  put  her  hands  In  his 
hands,  and  he  said:  'No,  Iowa,  stay  with  me, 
and  I  will  school  you  and  educate  you  and 
give  yon  all  your  clothes.  You  live  with  me, 
and  I  will  see  that  you  have  plenty.'  Q.  Go 
ahead  and  state  what  occurred?  A.  Iowa 
put  her  hand  In  his,  and  said,  'I  am  going 
to  stay  with  Uncle.'  They  started  off  and 
went  into  the  house  together.  She  said  she 
was  going  to  stay  with  her  uncle.  Q.  What 
was  the  next  conversation  you  heard  between 
Mr.  Caleb  Collins  and  Iowa?  A.  Well  I 
don't  know  as  I  understand  the  question. 
By  the  Court:  Relative  to  her  staying  there, 
A.  They  went  in  for  a  Uttie  while  after  that, 
and  he  went  on  doing  for  her.  We  stayed 
there  with  him,  and  afterwards  he  said  that 
he  made  up  his  mind  to  give  her  the  Queen 
City  farm.  Q.  Talked  to  her?  A.  Yes,  sir. 
Q.  What  did  he  say  to  her?  A.  In  the  talk 
that  came  up  afterwards  we  were  talking 
about  the  home  place  that  we  lived  on  and 
the  two  farms  that  he  owned,  and  he  said 
that  he  had  concluded  to  give  her  the  Queen 
City  farm — he  thought  It  would  be  better,  on 
account  of  the  wood  being  there,  than  the  one 
we  lived  on.  Q.  How  soon  after  the  other 
conversation  In  the  yard?  A.  Well,  It  was 
maybe  some  Uttie  time  after  that  before 
this  other  came  up.  Q.  Did  Iowa  then  con- 
tinue to  stay  with  him?  A.  Stayed  with 
him;  yes,  sir.  Q.  Now,  what,  if  any,  con- 
ditions did  he  couple  with  giving  her  the 
Queen  City  farm?  What  did  he  say  she 
would  have  to  do  after  that?  A.  She  would 
have  to  stay  with  him  as  long  as  he  lived, 
to  the  last  Q.  And  what  if  anything,  would 
Iowa  say  to  him  when  he  said  she  would 
have  to  stay  with  him  as  long  as  he  lived, 
or  until  the  last?  A.  She  said  she  would  do 
It  She  never  gave  a  word  of  inclination  that 
she  wanted  to  leave  him.  Q.  Then  on  his 
statement  that  if  she  would  stay  with  him 
as  long  as  he  Uved,  or  until  the  last  what 
did  he  say  be  would  do  for  her,  if  anything? 
A.  He  said  he  would  give  her  this  farm,  the 
Queen  City  farm.  Q.  Now,  I  want  you  to 
commence  and  detail  that  conversation  that 
occurred  between  Mr.  Collins  and  your 
daughter,  Just  state  exactiy  what  happened, 
give  it  aU,  give  the  statement  how  it  came 
up,  and  everything.  A.  Well,  we  were  at 
home,  and  we  were  talking  about  different 
farms  tiiat  he  had,  and  the  suitableness  of 
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them.  He  lived  on  that  farm,  and  he  said 
that  be  had  made  up  his  mind  to  give  Iowa 
the  Qneen  City  farm,  if  it  would  anlt  her, 
and  she  said  she  accepted  that,  if  I  under- 
stood you.  He  Bald  he  had  made  up  his 
mind  to  give  her  the  Queen  City  farm ;  that 
she  was  to  stay  with  him,  take  care  of  bim 
until  the  last,  aa  long  as  he  lived." 

As  contended,  if  the  foregoing  testimony 
is  read  alone,  then  there  is  some  confusion 
about  the  date  the  contract  was  actually  en- 
tered into;  but  when  the  entire  evidence  is 
read  together,  and  the  interruptions  of  coun- 
sel for  respondents  are  considered,  it  is  per- 
fectly dear  that  the  contract  was  entered  in- 
to the  day  after -the  death  of  Mrs.  Collins. 
Mrs.  HarreU  and  her  brother,  Mr.  Dooley, 
also  testified:  That  in  1904  the  latter  was 
living  in  St  Louis,  and  that  he  and  bis 
daughter  were  visiting  her  and  Iowa  at  the 
home  of  Mr.  Collins,  when  the  daughter  of 
Mr.  Dooley  expressed  a  wish  that  Iowa 
would  return  to  St.  Louis  with  her  In  order 
to  attend  school  down  there.  That  some 
time  later  in  discussing  that  question  with 
Iowa,  Mr.  Collins  said  to  her:  "No,  Iowa,  I 
cannot  get  along  without  you.  It  Is  so  lone- 
some without  you.  I  want  you  and  your 
mamma  to  stay  with  me.  You  can  go  to 
school  a  winter  longer  here  at  Stiles.  Yon 
know  you  agreed  to  stay  with  me  if  I  would 
give  you  the  Queen  City  farm."  She  said  in 
reply,  "Yes,"  and  told  bim  that  she  still 
wanted  to  go  to  St  Louis,  but  she  would 
stay  with  bim.  These  same  witnesses  stated 
that  they  heard  Mr.  Collins  say  many  times 
that  he  was  going  to  give  the  Queen  City 
farm  to  Iowa,  and  that  be  was  going  to  fix 
up  the  bouse  on  it  for  ber  so  she  could  live 
in  it  and  make  it  ber  borne.  Mrs.  Harrell 
also  testified  that  Mr.  Collins  told  ber  that 
be  wished  to  make  a  deed  to  Iowa,  convey- 
ing to  ber  the  Queen  City  farm,  and  that  be 
went  to  Bloomfleld,  Iowa,  to  have  Mr.  S.  S. 
•Carruthers  draw  the  deed  for  him,  but  that 
be  forgot  to  take  with  him  the  description 
of  the  land,  which  prevented  bim  from  hav- 
ing the  deed  drawn;  and  that  subsequent 
thereto  he  wrote  the  letter  to  Mr.  Carruthers 
read  in  evidence,  dated  July  29,  1905,  asking 
advice  as  to  bow  to  draw  the  deed,  which, 
bowever,  was  never  mailed,  for  the  reason 
that  be  was  taken  tick  and  died  before  be 
bad  an  opportunity  of  doing  so. 

James  Collins  testified:  That  he  was  a 
nephew  of  Caleb  Collins.  That  he  was  at 
the  latter's  home  frequently  during  the  last 
five  years  of  his  life,  and  was  there  nearly 
all  of  the  last  two  years  thereof.  That  be 
knew  Iowa  Harrell.  That  she  lived  with 
Mr.  Caleb  Collins,  and  that  he  treated  her 
like  one  of  his  own  children,  kindly  and 
affectionately.  "In  1905,  the  day  when  Hiram 
McLaughlin  was  buried,  while  be  and  Mr. 
Oolllna  were  standing  at  the  gate  leading 
into  the  farm,  he  said  to  me  that  be  bad 
promised  the  Queen  City  farm  to  Iowa  Har- 
nU,  and  that  be  wanted  to  see  Sam  Car- 


ruthers and  have  him  make  a  deed  for  bliD 
conveying  the  farm  to  her  so  they  could 
not  beat  ber  out  of  It  At  different  times  be 
discussed  the  matter  with  me,  and  also 
the  condition  the  farm  was  in.  In  1903  he 
spoke  to  me  about  making  out  a  bill  and  a 
statement  of  the  dimensions  of  the  lumber 
and  the  amount  it  would  take  to  build  ber 
a  bouse  on  the  farm.  I  made  out  the  list 
and  what  it  would  cost  He  talked  of  hav- 
ing the  lumber  sawed  on  the  place.  That 
was  in  July,  1003.  He  said  he  wanted  to 
fix  the  place  up  for  her  and  build  a  square 
house  of  four  rooms.  I  figured  on  the  Job, 
but  someone  else  built  it  A  man  lived  there 
then,  and  be  built  the  bouse.  I  saw  Mr. 
Carruthers  and  told  tilm  what  Mr.  Collins 
said  regarding  the  deed."  On  cross-examina- 
tion be  said  he  had  a  similar  suit  pending  in 
the  district  court  of  Davis  county,  Iowa,  in 
which  he  was  claiming  that  Mr.  Collins  made 
an  oral  gift  to  bim  in  April,  1905,  of  the 
Savannah  farm  of  172  acres. 

John  W.  Cooksey  testified:  That  Mr.  Col- 
lins spoke  to  him  about  deeding  the  Queen 
City  farm  to  Iowa  Harrell.  "He  was  on  bis 
way  to  (Kansas  City  at  the  time,  and  be  said 
to  me  that  'Bat>e,'  as  lie  called  ber,  'had 
gone  to  the  St  Louis  Fair.  *  *  *  I  am 
going  to  fix  her  so  she  won't  have  to  work  oat 
when  I  am  gone.'  And  I  said,  'Uncle,  what 
are  you  going  to  do?'  and  he  said,  'Deed 
her  the  Queen  City  farm.'  I  beard  bim  say 
she  was  good  to  him,  and  be  never  asked  her 
to  do  anything  for  him  but  what  she  did 
it" 

George  W.  Melvin  testified:  That  he  was 
a  Justice  of  the  peace  at  Lancaster,  Schuy- 
ler county,  ■  Mo. ;  that  be  knew  Caleb  Col- 
lins; that  Mr.  Collins  called  into  liis  of- 
fice one  day  and  told  him  that  he  wanted 
to  make  out  and  take  his  acknowledgment  to 
a  deed  conveying  a  certain  piece  of -land  In 
Davis  county,  Iowa,  to  Iowa  Harrell;  that 
he  told  Mr.  Collins  that  he  had  no  authority 
to  take  the  acknowledgment  to  a  deed  con- 
veying land  located  in  the  state  of  Iowa, 
and  that  he  had  better  get  a  notary  public 
to  take  the  acknowledgment  He  said  he 
would  do  so,  and  he  thought  It  was  a  duty 
he  owed  her,  and  he  then  went  away. 

D.  B.  Burcbette  testified:  That  he  liad  been 
sberitf  of  Davis  county,  Iowa,  for  four 
years.  That  he  knew  Mr.  Caleb  Collins. 
That  he  had  a  talk  with  him  one  day  about 
conveying  a  piece  of  land  to  Iowa  Harrell. 
He  said:  "She  was  the  sweetest  child  he 
ever  knew,  and  that  she  could  not  be  closer 
to  him  if  he  had  been  her  father.  He  was 
proud  of  her."  He  said  she  had  a  lady's  head 
on  ber  shoulders,  and  that  be  was  going  to 
school  her  and  make  a  lady  of  her  so  that 
anybody  would  be  proud  of  her.  He  also 
said  when  she  was  in  Leroy,  Kan.,  that  they 
had  advanced  scboola  out  there,  and  tliat  be 
aimed  to  fix  bis  business  here  aa  best  he 
could  and  go  out  there  and  make  hia  home 
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wltb  Iter  and  ber  mother ;  that  he  took  a 
great  Interest  In  her  and  her  advancement 
"Some  two  or  three  years  before  his  death, 
I  was  at  hla  home  and  spoke  of  some  land 
bnyers  from  Missouri  -vrho  wished  to  pur- 
chase the  Queen  City  farm,  and  he  said  that 
he  thought  It  would  make  Iowa  more  money 
•tor  him  to  sell  It  and  Invest  the  proceeds  In 
Iowa  land,  but  he  also  said  that,  'Recently 
Missouri  land  Is  advancing  In  value,  and  I 
am  not  rl^t  sure  but  that  It  will  come  up 
to  ours  up  here.'  I  was  at  his  house  twice 
during  his  last  sickness.  The  first  time  I 
Just  dropped  in  to  see  him,  but  the  last  time 
was  at  the  suggestion  of  the  Collinses,  which 
I  regretted  to  do,  but  did  so  at  their  earnest 
request.  I  asked  him  if  his  business  ^as  in 
the  condition  in  which  he  wished  It  to  be. 
He  said,  'No,  it  was  not.'  He  said,  'I  want 
to  make  a  deed  to  Iowa  to  a  piece  of  land,' 
and  also  said  he  wanted  to  'make  a  will.' 
He  said  that  the  last  time  he  had  seen  Sam 
Carruthers  be  told  him  what  he  wanted  to 
have  him  make.  He  said  he  had  written  Car- 
ruthers, or  had  spoken  to  him  about  what  he 
wanted,  and  I  am  not  sure  wliich  tie  said. 
I  told  him  that,  if  he  wanted  me  to,  I  was 
going  to  Bloomfleld  and  would  send  Carruth- 
ers right  down  there  if  he  said  so,  and  he 
said:  'I  am  too  weak,  sick,  and  nervous  to- 
day. If  he  was  here,  I  don't  know  as  I 
could  sign  my  own  name.  I  am  feeling  aw- 
ful wealc'  But  he  said,  'Hold  yourself  in 
readiness  so  if  I  don't  get  any  better.'  He 
said,  'Ira  told  me  the  symptoms  were  better, 
that  you  (I)  will  be  much  better  to-morrow.' 
He  said,  'If  I  do  not,  I  will  phone  you  to 
have  Carruthers  come  down,'  and  I  said,  'I 
will  be  in  town  to-morrow,  and,  of  course, 
-will  do  that  much  for  you.'  The  next  time 
I  beard  from  him  he  was  dead." 

W.  A.  Rlnehart  testified:  That  in  the 
fall  of  1002  he  had  a  talk  with  Mr.  Collins 
about  buying  the  Queen  City  farm,  and  he 
said  he  did  not  care  to  sell  it;  that  he  had 
talked  of  giving  that  particular  piece  of 
land  to  a  young  lady  living  at  his  hoase. 
He  called  her  "Babe"  and  "Iowa."  He  called 
'her  by  both  names.  "I  never  saw  her  before 
or  since." 

William  Masterson  testified:  That  he 
knew  Mr.  Collins.  That  when  he  visited  the 
Qneen  City  farm  he  would  frequently  stay 
with  Iiim.  That  Mr.  Collins  had  a  girl  living 
wltb  him,  but  he  never  knew  her  name  until 
he  heard  it  here  in  the  courtroom.  ."That 
one  time  when  Mr.  CoUlns  was  at  my  house, 
be  told  me  that  he  had  given  the  girl  a  calf, 
and  she  had  made  a  cow,  etc.,  and  he  said, 
That  is  not  all  I  am  going  to  do  for  her,' 
and  previous  to  this  time  he  told  me  he  was 
either  going  to  deed  her  the  farm  or  give  her 
tbe  farm,  and  I  won't  say  whlcli.'' 

All  tbe  evidence  on  twth  sides  shows,  and 

it  Is  undisputed,  tliat  Iowa  Harrell  and  her 

mother  lived  with  and  kept  house  for  Mr. 

Collins  from  tbe  date  of  his  wife's  death 

-down  to  that  of  his  own  death,  about  seven 


years,  with  the  exception  of  some  three  or 
four  months  spent  by  her  and  her  mother 
In  Leroy,  Kan.  It  is  also  undisputed  that 
they  cared  for  him  and  administered  unto  his 
wants  and  necessities  during  all  those  years, 
and  nursed  and  cared  for  him  during  his  last 
sickness,  and  that  Iowa  treated  him  with  the 
greatest  kindness  and  with  love  and  afTec- 
tlon,  as  much  so  as  if  be  bad  been  her  own 
father. 

Mr.  Harbarger  testified  on  the  part  of 
plaintiffs,  that  he  was  at  Collins'  In  an  en- 
deavor to  buy  the  land  In  tbe  fall  of  1902. 
That  Mrs.  Harrell  was  present  That  Col- 
lins was  reluctant  about  selling  the  land, 
when  Mrs.  Harrell  spoke  up  and  urged  him 
to  sell  it  To  her  Collins  replied  that  he  had 
an  Idea  of  bis  own  about  the  farm;  that 
he  did  not  know  but  that  he  might  want  to 
give  it  to  her  and  Iowa  for  a  home,  to  which 
Mrs.  Barren  replied  that  she  would  not  have 
it  for  a  home  If  she  had  to  live  on  it. 

Elmore  Israel  testified  to  a  talk  he  had 
with  Collins  while  Mrs.  Harrell  and  Iowa 
were  running  tbe  hotel  in  Kansas,  wliittaer 
they  tiad  gone  in  direct  violation  of  tbe 
terms  of  the  purported  contract  upon  which 
the  intervener  bases  this  suit,  that  he  some- 
times thought  they  were  trying  to  force  him 
to  make  over  some  property  to  tbe  child. 
That  he  intended  leaving  the  child  something, 
but  not  at  present 

Thomas  F.  Collins,  one  of  the  administra- 
tors, testified  that  at  the  time  he  was  taking 
the  inventory  Mrs.  Harrell  said  to  him, 
"Uncle  Cale  gave  Babe  these  two  cows  and 
this  calf  and  this  mare."  "I  said,  'Is  that 
alir'  and  Mag  said,  'Yes,  that  Is  all.' "  After 
the  sale  Mrs.  Harrell  told  him  she  would 
like  to  have  him  give  Babe  and  her  the 
Queen  City  farm. 

AI  Ray,  who  lived  at  the  Collins  home,  tes- 
tified: That  a  few  days  after  the  death  of 
Collins,  Mrs.  Harrell  said  to  him:  "If  he 
(Cale)  has  not  made  a  will,  Babe  and  I  will 
get  nothing."  That  during  his  last  Illness 
Mrs.  Harrell  said  to  him :  "If  he  gets  yiell, 
he  win  do  something  for  Babe  and  me.  If  he 
don't  get  well,  we  will  get  nothing."  "I 
asked  her  If  Cale  had  ever  given  Babe  any- 
thing, and  Mag  replied,  'Nothing  but  a  horse 
and  a  cow.' " 

Dr.  Grant  Giles  testified:  That  Mrs.  Har- 
rell said  to  him  after  Collins'  death :  "I  and 
Babe  would  like  to  have  tbe  Queen  City 
farm,  and  if  Uncle  had  lived  he  would  have 
given  it  to  us."  That  a  day  or  two  after 
tbe  sale  she  told  them,  "If  Uncle  had  lived  be 
would  have  given  Babe  and  me  something." 
She  told  him  that  Cale  had  said  to  ber  while 
he  was  sick:  "Don't  cry.  Maybe  I  will  get 
-well,  and  if  I  do  I  will  give  you  and  Babe 
something."  The  doctor  further  testified 
that  Ezeklel  came  to  him  and  asked  if  Col- 
lins had  left  a  will,  as  he  was  anxious  to 
know  whether  or  not  Babe  and  Mag  would 
get  anything  out  of  the  estate. 

Sam  L«  Grand  testified  that  in  1901  he 
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went  to  Collins  to  see  about  renting  the 
farm.  While  Collins  was  away,  Mrs.  Bar- 
rel! said  to  him,  "Tou  ought  to  buy  the  Queen 
City  farm,"  to  which  he  replied,  "I  did  not 
know  Uncle  wanted  to  sell  It."  Mrs.  Bar- 
rel! then  said  to  him:  "Uncle  cannot  look 
after  It,  and  he  Is  getting  so  old  he  cannot 
look  after  It,  and  he  has  more  land  here 
than  he  can  take  care  of.  He  could  loan 
the  money  and  get  more  out  of  It  than  be 
does  out  of  the  farm  with  less  trouble." 

James  H.  Collins,  one  of  the  administra- 
tors, testified  that  Mrs.  Barrell  told  him 
that  "Caie  always  Intended  doing  something 
for  as,  and  we  would  like  to  have  Iowa  get 
the  Queen  City  farm." 

Plaintiffs  also  Introduced  evidence  show- 
ing that  James  Collins  had  a  similar  suit 
to  this  pending  In  the  district  court  of  Da- 
vis county,  Iowa,  against  the  heirs  of  Caleb 
Collins,  to  recover  170  acres  of  land,  based 
upon  an  oral  contract  of  similar  Import  to 
the  one  made  with  Iowa  Barrell;  also, 
showing  that  John  W.  Cooksey  was  prose- 
cuting a  claim  against  the  estate  for  the 
sum  of  $1,142.64  tar  work  done  and  material 
famished  by  him  for  certain  buildings  and 
other  Improvements  made  by  him  on  one  of 
Caleb  Collins'  farms,  located  In  the  state  of 
Iowa,  covering  the  period  from  1881  to  1905. 
If  this  evidence  is  to  be  believed,  then  th^re 
can  be  no  doubt  but  what  Caleb  Collins  en- 
tered into  the  contract  with  Iowa  Barrell 
stated  In  the  petition,  and  that  she  fully 
and  fairly  performed  her  part  thereof.  One 
of  them  testified  that  she  was  present  when 
the  contract  was  made,  and  testified  posi- 
tively what  the  terms  thereof  were.  Two 
others  testified  that  Caleb  Collins  told  them 
that  he  had  agreed  to  give  Iowa  the  Queen 
City  farm  in  consideration  of  her  agreeing 
to  stay  with  him  and  to  care  for  and  com- 
fort him  during  the  remainder  of  his  life. 

Mr.  Collins  was  old.  and  was  left  alone  In 
the  world  by  the  death  of  his  wife.  Be 
was  greatly  bereaved  by  her  death  and  loss 
of  his  lifelong  companion,  with  no  children 
or  other  descendants  of  bis  own  to  lean  up- 
on or  upon  whom  to  bestow  his  generosity 
and  affections;  nor  had  he  those  of  his  own 
blood  to  love  him,  care  for,  or  to  administer 
unto  blm  In  his  eld  and  declining  years. 
What  was  more  natural  than  for  him  to 
turn  his  mind  and  affections  to  the  niece  of 
that  beloved  and  departed  wife,  whom  he 
had  virtually  reared  from  Infancy,  and 
whom  he  had  learned  to  love,  and  around 
whom  his  affections  had  entwined  as  tender- 
ly and  fondly  as  if  she  had  been  his  own 
child?  What  noble  sentiment  that  springs 
from  the  human  heart  would  have  suggest- 
ed his  selection  of  some  other  one  In  prefer- 
ence to  her  to  live  with  and  care  for  him  in 
his  lonely,  sad,  and  declining  days,  and  up- 
on whom  he  might  bestow  his  affections 
and  donate  a  jrartlon  of  his  worldly  goods? 
Spontaneously  comes  back  the  answer — 
none.    That  being  true,  then  what  was  more 


natural  than  for  him  to  make  provlson  for 
the  dependent  object  of  his  affections  out 
of  the  amplitude  of  his  fortune  in  considera- 
tion of  the  care  and  loving  services  to  be 
administered  unto  him  by  willing  and  af- 
fectionate hands?  The  mere  asking  of  these 
questions  carry  with  them  their  own  answer 
— ^nothing.  Those  were  the  conditions  sur- 
rounding him,  and  the  relations  that  existed 
between  them  at  the  time  the  alleged  con- 
tract was  entered  into.  The  death  of  BIrs. 
Collins  suggested  to  Mrs.  Barrell  the  pro- 
priety of  the  departure  of  herself  and  daugh- 
ter from  the  home  of  Mr.  Collins,  which 
severed  all  her  claims  and  natural  ties  to 
that  hospitable  home,  and  prompted  her  to 
make  other  arrangements  for  a  home  for 
herself  and  Iowa.  While  discussing  that 
matter  with  Mr.  Dooley,  her  brother,  Mr. 
Collins  entwed  a  protest  against  their  leav- 
ing him  and  taking  up  their  abode  with  her 
brother.  Be  reminded  them  of  his  old  age, 
hdpless  condition,  and  sad  bereavement 
and  pleaded  with  tears  In  his  eyes  with  the 
young  and  affectionate  child,  who  knew  no 
other  father,  not  to  leave  him  in  that  sad 
plight,  and  very  naturally  said  to  her  in 
the  presence  of  her  mother,  and  afterwards 
r^eated  In  the  presence  of  her  uncle  and 
many  of  his  and  their  neighbors,  that  If 
she  woold  stay  with  and  care  and  comfort 
him  to  the  end  that  he  would  provide  a 
home  for  her,  clothe  and  educate  her,  and 
give  her  the  Queen  City  farm,  which  at  that 
time  was  not  worth  more  than  $3,500,  with 
the  beneficial  use  thereof  withheld  from  her 
tmtil  death  should  remove  him,  which,  of 
course,  largely  detracted  from  that  value. 
Why  should  he  not  have  made  that  arrange- 
ment with  her?  It  was  the  most  natural 
thing  in  the  world  for  him  to  do,  not  only 
from  a  financial  point  of  view,  but  also 
from  one  of  care,  comfort,  and  ease  In  his 
declining  days.  He  thereby  made  his  home 
permanent,  surrounded  by  those  who  were 
nearest  and  dearest  on  earth  to  him,  who 
were  ever  willing  to  administer  with  a  kind 
hand  unto  his  wants,  and  contribute  to  his 
pleasures  and  happiness.  By  so  doing  be 
took  nothing  from  any  one  who  had  any 
claims  upon  him  or  bis  bounty.  He  had  no 
children  or  other  lineal  descendants,  or 
ascendants  for  that  matter,  who  were  de- 
pendent upon  him;  none  but  collateral  kin- 
dred, whom  the  record  falls  to  disclose  had 
any  claims  whatsoever  upon  him,  or  who- 
ever contributed  in  the  slightest  degree  to 
his  comfort  or  well-being. 

Those  are  the  matters  testified  to  by  Mrs. 
Harrell,  Kzeklel  Dooley,  and  Stella  Dooley, 
his  wife;  but  it  is  argued  that  Caleb  Col- 
lins did  not  agree  to  give  Iowa  the  farm  be- 
cause her  mother  did  not  testify  to  the 
terms  of  the  agreement  until  after  she  had 
been  asked  several  times  about  It.  That  Is 
true,  but  upon  an  Inspection  of  the  record 
it  will  be  seen  that,  when  Interrogated  re- 
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gardlng  tfae  contract,  the  shrewd  objections 
of  counsel  would  divert  her  mind  from  the 
question,  and  It  was  not  answered  fully  un- 
til she  did  so  upon  her  redirect  examination; 
but  those  facts  do  not  rest  exclusively  upon 
their  testimony.  There  are  other  persons 
who  testlfled  In  the  case  whose  evidence  Is 
Just  as  convincing  as  theirs.  James  Collins 
testified  that  he  was  a  nephew  of  Caleb  Col- 
lins, and  that  he  heard  his  uncle  say  upon 
several  dUferent  occasions  that  he  was  going 
to  convey  the  Queen  City  farm  to  Iowa  Har- 
rell.  Also,  that  he  wanted  to  see  Sam  Car- 
mtbers  about  drawing  the  deed  for  him.  In 
tblq,  he  Is  corroborated  by  the  testimony  of 
Mrs.  Harrell,  who  said  Mr.  Collins  went  to 
Bloomfleld  to  see  Mr.  Carmtben  about  the 
same  matter,  but  failed  to  have  the  deed 
executed  because  he  forgot  to  take  with 
him  the  description  of  the  land.  She  also 
testlfled  that  upon  his  return  home  from 
Bloomfleld  he  wrote  the  letter  before  men- 
tioned to  Mr.  Carruthers  regarding  the  deed. 
Both  James  Collins  and  Mrs.  Harrell  are 
corroborated  upon  that  point  by  the  testi- 
mony of  Mr.  Burchette,  an  ex-sheriff  of  Da- 
Tla  county,  Iowa,  and  who  visited  Mr.  Col- 
lins twice  during  his  last  illness.  During 
his  last  visit  Mr.  Gollins  expressed  a  desire 
to  deed  the  Queen  City  farm  to  the  inter- 
vener, and  stated  to  him  that  he  had  either 
written  Mr.  Carruthen  regarding  the  deed, 
or  that  he  had  consulted  him  orally  regard- 
ing the  matter,  and  that  he  was  not  sure 
wltldi.  James  Collins  also  testified  that  his 
uncle  told  him  that  he  wished  to  build  a 
bouse  on  the  farm  for  Iowa,  and  had  him 
make  out  a  bill  for  the  lumber  required  for 
that  purpose,  and  to  make  an  estimate  of 
the  probable  cost  of  the  house.  The  evi- 
dence shows  that  he  afterwards  built  the 
house,  but  got  some  one  else  to  build  It. 
Mr.  Cooksey  testified  that  he  heard  Mr.  Col- 
lins say  be  intended  to  leave  Iowa  in  such 
shape  that  she  would  not  have  to  work  out, 
that  he  was  going  to  convey  the  Queen  City 
farm  to  her,  and  that  he  was  going  to  have 
It  deeded  to  her  so  they  could  not  beat  her 
out  of  it  Mr.  Blnehart  testified  that  he 
knew  Mr.  Collins  and  the  land  in  question, 
that  he  went  to  Mr.  Collins  with  a  view  of 
purchasing  the  land,  but  he  refused  to  sell 
It,  and  assigned  as  his  reason  for  such  re- 
fusal that  he  thought  he  would  give  it  to 
Iowa.  Mr.  Masterson  testified  that  he  re- 
sided near  the  Queen  City  farm,  and  that 
Ifr.  Oollins  frequently  stayed  with  him 
■while  visiting  the  farm,  and  that  upon  one 
or  more  of  those  occasions  he  heard  Mr. 
Collins  say  that  he  was  going  to  give  the 
farm  to  the  young  lady,  whose  name  he 
did  not  know  at  the  time,  but  subsequently 
learned  that  ber  name  was  Iowa.  Mr.  Bur- 
cliette,  who  seemed  to  be  an  absolutely  dis- 
interested witness  and  a  gentleman  of  good 
•enae,  testlfled:  Tbat  he  had  known  Mr. 
Oollins  about  20  yean.  That  he  knew  him 
irell,  and  frequently  visited  blm,  and  vlslt- 
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ed  him  twice  during  his  last  illness.  The 
last  visit  was  made  at  the  request  of  some 
one  of  tlie  OoIUnsea  for  the  purpose  of  as- 
certaining what  disposition,  if  any,  he  had 
made  of  his  property.  He  told  Mr.  Binr- 
chette  that  he  had  made  no  disposition,  but 
that  he  wanted  to  deed  to  Iowa  the  Queen 
City  farm,  and  wanted  to  make  a  will  also, 
but  did  not  state  what  property  he  wished 
to  wUI,  or  to  whom  he  intended  to  will  It. 
He  made  arrangements  with  Mr.  Burchette 
to  hold  himself  in  readiness  to  go  on  a  mo- 
ment's notice  after  Mr.  Carrnthera,  an  attor- 
ney at  law,  at  Bloomfleld,  Iowa,  with  whom 
he  had  previously  consulted  orally  or  by 
letter  regarding  the  execution  of  said  deed 
and  will.  Death,  however,  intervened  and 
prevented  their  execution. 

If  this  evidence  is  true,  and  If  it  was  not 
the  Intention  of  Caleb  Collins  to  make  a  v<d- 
untary  gift  of  the  Queen  City  farm  to  Iowa 
Harrell,  then  there  can  be  no  reasonable 
doubt  about  the  fact  that  they  entered  Into 
the  contract  mentioned,  and  that  she  fully 
and  faithfully  performed  her  part  of  it,  and 
that  he  at  all  times  fully  intended  to  exe- 
cute his  i>art  thereof  by  conveying  the  farm 
to  her  by  a  proper  deed  of  conveyance, 
which  was  prevented  by  his  unexpected  death. 
Counsel  for  respondents  insist  that  this  evi- 
dence Is  not  worthy  of  credence,  and  for 
that  reason  the  trial  court  disbelieved  It  and 
found  the  Issues  against  the  Intervener.  The 
basis  of  that  contention  is  predicated  upon 
the  facts  that  several  of  the  most  Important 
witnesses  for  her  are  either  blood  relations, 
or  that  some  of  them  have  claims  pending 
against  the  estate,  and  that  they  testified  In 
her  behalf  tn  consideration  of  and  in  expecta- 
tion that  she  and  her  relations  would  in  re- 
turn testify  for  them,  and  thereby  establish 
their  respective  dalms,  and  by  that  fraudu- 
lent conspiracy  rob  and  loot  the  estate  of 
Caleb  Collins,  deceased.  That  is  a  very  seri- 
ous and  grave  charge  and  should  be  well  es- 
tablished before  concurred  In  by  this  court. 
After  a  most  careful  review  of  all  the  evi- 
dence preserved  in  the  record,  we  find  that 
there  are  but  three  facts  appearing  there- 
from which  are  relied  upon  by  counsel  as 
supporting  that  alleged  fraudulent  conspii^ 
acy.  One  Is  that  two  of  the  witnesses  men- 
tioned are  blood  relations  of  appellant,  name- 
ly, her  mother,  Mn.  Harrell,  and  her  uncle, 
Ezeklel  Dooley;  second,  that  two  other  of 
her  witnesses,  James  Collins  and  J.  W.  Cook- 
sey, have  claims  pending  against  the  estate ; 
and,  third,  that  the  latter  two  expect  appel- 
lant to  testify  in  their  favor  when  their 
claims  are  heard.  It  will  be  noticed  that  the 
majority  opinion  lays  great  stress  upon  the 
fact  that  James  Collins  and  Ezeklel  Dooley, 
two  of  Iowa  Barren's  witnesses,  had  those 
claims  pending  against  the  estate  of  Caleb 
Collins,  and  It  holds  that  their  testimony  is 
unworthy  of  belief  for  that  reason;  yet  then 
was  not  a  word  of  testimony  introduced  tend- 
ing in  the  remotest  degree  to  show  that  el- 
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tber  of  them  were  not  Just  demands,  or  tbat 
a  fraudulent  con^lracy  had  been  entered  In- 
to between  them  to  loot  and  Back  the  estate 
of  Caleb  Collins,  There  was  no  charge  of 
conspiracy  presented  by  the  pleadings,  and 
she  was  given  no  <9portunIty  to  meet  such 
an  Issue.  Without  plea  or  evidence  It  Is 
arbitrarily  held  that  there  was  a  conspiracy 
existing  between  them,  simply  because  they 
had  claims  pending  against  the  estate,  and, 
as  before  stated,  without  a  word  of  testi- 
mony tending  to  show  tbat  they  were  unjust, 
the  majority  opinion  virtually  holds  such 
conspiracy  actually  existed,  and  that  all  of 
the  claims  were  fraudulent,  and  that  none 
of  her  witnesses  were  worthy  of  belief.  In 
reply  to  that  contention.  It  might  be  suggest- 
ed that  those  facts  are  more  in  the  nature  of 
coincidences,  rather  than  evidence  of  the  ex- 
istence of  fraudulent  conspiracy.  The  ex- 
istence of  those  facts  Is  not  unusual  or  out 
of  the  ordinary;  but,  If  fraudulent,  that 
fact  should  have  been  proven.  If  a  child  of 
that  age  had  made  a  contract  of  the  charac- 
ter mentioned,  who  would  most  likely  know 
of  it?  Of  course,  her  mother  and  relations. 
Many  estates  have  one  or  more  claims  pre- 
sented against  them,  and  it  is  not  unusual 
for  the  owner  of  one  claim  to  have  knowl- 
edge of  the  existence  of  the  other  which 
would  make  him  a  material  witness  if  the 
claimant  should  see  proper  to  use  taim  as 
such.  Fraud  Is  never  presumed  to  exist,  but 
must  be  established  by  evidence  just  as  any 
other  fact  must  l)e  established;  and,  in  the 
absence  of  all  such  evidence,  as  in  this  case, 
the  court  would  not  be  justified  in  drawing 
the  conclusion  from  those  facts  aione  that  a 
conspiracy  existed  among  the  various  per- 
sons mentioned  to  defraud  the  estate.  While 
such  interest  should  be  weighed  and  consid- 
ered along  with  all  the  other  facts  and  cir- 
cumstances in  determining  what  weight  should 
be  given  to  their  testimony,  yet  their  co- 
existence alone  should  not,  as  a  matter  of 
law,  brand  all  of  the  claims  as  spurious  and 
fraudulent,  as  Is  virtually  held  in  this  case. 
Besides  all  that,  there  Is  not  a  breath  of  sus- 
picion cast  against  the  honesty,  morality,  or 
veracity  of  any  of  the  witnesses,  except  In 
one  or  two  Instances,  where  it  was  attempted 
to  show  contradictory  statements  regarding 
matters  which  were  wholly  irrelevant  and 
immaterial  to  the  issues  involved  in  the  case. 
Under  our  statute  interest  alone  In  the  re- 
sult of  a  suit  does  not  disqualify  a  witness 
from  testifying,  but  such  interest  may  be 
shown  to  affect  his  credibility;  but  that 
alone,  as  a  rule,  does  not  destroy  the  total 
weight  of  such  witness'  testimony.  If  that 
were  true,  then  it  would  be  a  vain  and  use- 
less thing  to  place  an  Interested  person  upon 
the  witness  stand  for  any  purpose.  We 
have  carefully  considered  the  testimony  of 
respondents'  witnesses,  and  there  is  noOiing 
therein  to  contradict  or  militate  against  the 
conclusions  before  stated. 
Tills  brings  us  to  the  consideration  of  re- 


spondents' second  contrition,  namely,  that 
even  though  the  court  should  believe  that  the 
testimony  of  Intervener's  witnesses  is  true, 
yet  it  Is  insisted  that  all  the  evidence  shows 
that  Mr.  Collins  only  intended  to  make  a  vol- 
untary gift  of  the  farm  to  appellant,  and  not 
a  contract  by  which  he  bound  himself  to  oon- 
v^  it  to  her,  and,  that  being  true,  a  court 
of  equity  will  not  specifically  enforce  audi 
proposed  gift  If  we  correctly  understand 
counsel  for  respondents,  this  is  their  main 
reliance  in  this  case,  and  that  they  lay  much 
more  stress  upon  this  contention  than  they 
place  upon  the  question  previously  discussed 
regarding  the  credibility  of  the  witnesses; 
but,  preliminary  to  the  observations  I  desire 
to  make  in  this  case,  I  wish  to  state  that  I 
am  not  unmindful  of  the  Importance  of  sec- 
tion S418,  Rev.  St  1899  (Ann.  St  1906,  p. 
1951),  commonly  called  the  "statute  of 
frauds,"  which  requires  all  contracts  for  the- 
sale  of  land  to  be  in  writing,  and  signed  by 
the  party  thereto  who  is  sought  to  be  charg* 
ed  thereby.  So  Impressed  am  I  with  the  wis- 
dom of  that  enactment,  that  I  am  thorough- 
ly convinced  In  my  own  mind  that  one  of  the- 
most  serious  errors  this  court  has  ever  com- 
mitted was  in  holding  that,  when  such  a  con- 
tract has  been  executed  by  one  of  the  parties 
thereto,  equity  should  relieve  him  from  the 
operation  of  that  statute  By  so  doing  It  ha» 
written  into  the  statute  an  exception  which 
the  Legislature  never  enacted  or  intended  to 
exist  That  judicial  interpolation  owes  its 
existence  to  what  is  known  in  the  law  as- 
"hard  cases  make  bad  lavrs."  That  Is  lit- 
erally true  in  this  Instance,  and  If  the  courts- 
would  only  bear  in  mind,  wben  dealing  with 
hard  cases,  that  bad  laws  produce  so  mucb 
more  wrong  and  Injustice  than  hard  cases  do, 
then  I  apprehend  there  would  be  less  bad  laws- 
and  fewer  unjust  decisions  found  in  our  re- 
ports. And  I  am  also  deeply  Impressed  witik 
the  wrong  and  injustice  which  is  constantly 
growing  out  of  tbat  exception  that  I  would,, 
if  my  voice  would  wipe  It  from  our  juris- 
prudence, not  hesitate  one  moment  in  so 
expressing  myself.  The  original  object  the 
courts  wished  to  accomplish  by  writing  that 
exception  Into  the  statute  was  to  relieve  ** 
party  from  its  harsh  operation  who  had  per- 
formed his  part  of  the  contract  and  thereby 
avoid  the  unjust  results  flowing  from  the 
refusal  of  the  other  party  to  perform  bis 
part  thereof,  and  at  the  same  time  retain  the 
consideration  paid  to  or  received  by  him; 
but  later,  during  the  growth  and  develop- 
ment of  ttiat  doctrine,  designing  persons 
availed  themselves  of  that  exception  by 
bringing  suit  upon  trumped-up  contracts,  and 
relied  upon  perjured  testimony  for  their  spe- 
cific performance.  Bo  numerous  were  those 
cases,  the  courts  again  felt  called  upon  to 
improvise  another  rule  by  which  to  qualify 
the  broad  exception  before  written  Into  the 
statute,  and  thereby  circumscribe  and  pre- 
vent the  wholesale  frauds  which  were  slip- 
ping through  that  exception.    They  adopted 
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the  mle  now  In  force,  which  requires  the 
plaintiff  to  plead  the  contract  of  sale  with 
certainty  In  all  of  Us  details,  and  to  prove 
the  same  by  such  a  preponderance  of  the 
testimony  so  as  to  leave  no  room  for  reason- 
able donbt  in  the  mind  of  the  chancellor  as 
to  Its  existence,  as  it  Is  written  in  many  of 
the  reported  cases.  By  reading  those  cases 
it  will  be  seen  that  many  a  designing  land- 
owner has  taken  advantage  of  the  strictness 
of  that  role,  and  has  under  the  cloak  thereof 
approadied  minors,  widows,  and  orphans,  al- 
so Ignorant  and  confiding  i)ersons,  who  are 
not  infrequently  Ignorant  of  the  statute  of 
frauds  and  of  the  law  of  contracts,  and  by 
means  of  vague  and  indefinite  promises  and 
Innuendoes  has  caused  them  to  believe  he 
Intended  to  give  them  lands  in  consideration 
of  services  to  be  performed  by  them  for  him 
during  his  old  and  declining  days,  and  by 
that  means  has  secured  their  services  for 
years  without  being  required  to  pay  one  cent 
therefor.  In  my  Judgment  the  mle,  if  tol- 
erated at  all,  should  operate  alike  upon  both 
parties  to  the  contract  If  the  promises  and 
Innuendoes  are  sufSciently  specific  and  defi- 
nite as  to  cause  the  minor  to  believe,  and  the 
members  of  her  family  and  friends  to  believe, 
as  in  the  case  at  bar,  she  was  working  for 
and  in  consideration  of  his  promise  to  give 
ber  the  farm,  then  when  he  received  her 
services  under  that  promise  the  courts  should 
not  hesitate  in  holding  that  it  was  suffi- 
ciently definite  and  certain  to  bind  the  land- 
owner also;  otherwise  he  would  receive  the 
benefit  of  her  services  without  paying  one 
cent  therefor.  Before  concluding  these  pre- 
liminary remarks,  I  wish  it  to  be  distinctly 
nnderstood  that  I  do  not  mean  hereby  to 
cast  any  aspersion  whatever  upon  the  char- 
acter or  reputation  of  Mr.  Caleb  Collins,  but, 
upon  the  contrary,  by  reading  this  record, 
one  mnst  conclude  that  he  was  a  good,  Just, 
and  charitable  man;  and,  if  Iowa  Harrell 
is  deprived  of  that  which  she  has  earned  by 
serving  him,  then  that  wrong  and  injustice 
cannot  be  charged  up  to  him,  but  must  be 
laid  at  the  door  of  those  who  are  claiming 
unjustly  that  which  they  did  not  earn. 

If  we  were  to  Ignore  the  relations  that 
existed  between  Mr.  Collins  and  the  appel- 
lant at  the  time  of  and  prior  to  the  date  of 
the  allied  contract,  and  also  disregard  the 
testimony  of  Mrs.  Harrell, .  Ezeklel  Dooley 
and  his  wife,  Stella  Dooley,  and  consider 
only  the  testimony  of  the  remainhig  wit- 
nesses Introduced  by  her,  in  conjunction 
with  respondents'  evidence,  then  there  would 
be  some  force  and  plausibility  in  that  con- 
tention, for,  when  thus  segregated  and  con- 
sidered alone,  it  might  look  as  though  he 
Intended  to  deed  her  the  farm  as  a  volun- 
tary gift  or  donation;  but  when  we  consid- 
er the  fact  that  Mr.  Collins  was  not  related 
to  appellant,  that  he  had  no  natural  claims 
upon  her,  that  she  owed  him  no  legal  duty 
to  keep  house  and  serve  bim  free  of  charge, 
that,  in  the  absence  of  an  understanding  to 


the  contrary,  he  would  have  been  legally 
liable  to  her  for  all  such  services  she  might 
render  unto  him,  and  when  we  consider 
the  positive  and  unequivocal  testimony  of 
Mrs.  Harrell,  Mr.  and  Mrs.  Dooley,  who 
above  aU  others  ought  to  have  known  of 
the  existence  of  the  contract  If  It  was  ac- 
tually made,  instead  of  looking  upon  their 
testimony  with  suspicion  because  of  the 
relations  existing  between  them  and  the  ap- 
pellant, we  are  of  the  opinion  that,  such 
fact  should  be  reckoned  In  her  favor,  and  we 
would  look  upon  the  contract  with  much 
suspicion  if  the  record  had  disclosed  the  fact 
that  her  mother  and  near  relations  had  no 
knowledge  of  its  existence.  Of  course,  and 
as  before  stated,  that  relationship  should  be 
considered  in  weighing  their  testimony,  as 
in  any  other  case,  but  should  not,  in  the 
absence  of  all  evidence,  brand  the  transac- 
tion as  a  fraudulent  conspiracy  to  rob  tlie 
estate  of  Mr.  Collins.  When  the  entire  case 
is  thus  viewed,  the  conclusion  to  our  minds 
seems  to  be  irresistible  that  the  contract 
stated  in  the  i)etItion  was  actually  entered 
into  by  them ;  and  if  we  view  and  weigh  the 
testimony  of  the  other  witnesses  in  the 
case  in  connection  with  and  in  the  light  of 
the  above  facts,  It  corroborates  and  strength- 
ens the  position  above  stated,  rather  than 
militates  against  it,  for  the  reason  that  it 
shows  that  the  statements  of  Mr.  Collins 
made  to  the  various  witnesses,  regarding  his 
intention  to  deed  the  farm  to  Iowa,  related 
to  and  were  prompted  by  bis  contractual 
obligation  to  do  so,  and  not  out  of  a  spirit 
of  charity  and  benevolence  entertained  by 
him,  and  thereby  ignore  all  legal  and  moral 
obligations  he  owed  her  for  the  years  of 
care  and  toll  she  had  so  faithfully  performed 
for  him.  Such  a  view  by  Mr.  Collins  of  the 
situation  would  have  detracted  from  the 
merits  and  virtues  of  appellant  by  treating 
her  services  as  practically  worthless,  when 
all  the  evidence  Is  to  the  contrary,  and 
would  brand  him  as  being  a  penurious,  un- 
just man,  designingly  accepting  her  years 
of  faithful  toil  without  compensating  her 
therefor.  This  idea  is  also  in  conflict  with 
all  the  evidence  in  the  case — in  fact,  all 
parties  admit  that  he  was  a  liberal-minded, 
generous  man,  upright  and  Just  in  all  of 
his  dealings.  The  fact  that  he  had  a  fixed 
and  definite  purpose  to  deed  the  farm  to  her 
and  to  will  his  other  property  to  his  kindred 
indicates  that  his  intention  was  not  to  make 
her  a  present  of  the  property,  but  that  it 
was  his  intention  to  convey  it  to  her  in  ful- 
fillment of  his  contract  with  her.  While, 
upon  the  other  hand,  if  it  had  been  his  in- 
tention to  make  a  gift  of  the  farm  to  her, 
he  would  most  likely  have  said  that  he  in- 
tended willing  it  to  her,  as  that  was  the 
mode  by  which  he  repeatedly  expressed  his 
intention  of  giving  away  his  other  property. 
We  are  therefore  clearly  of  the  opinion 
that  the  contract  stated  in  the  petition  was 
made  and  entered  into  by  and  between  Mr. 
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CiollliiB  and  tbe  appeUant,  and  that  it  was 
ftilly  and  completely  exectited  on  her  part, 
and  to  deny  apeclflc  performance  of  the  con- 
tract at  this  time  would  work  Irreparable 
injnry  to  her,  deprive  her  of  all  compenga- 
tlon  for  the  years  of  faithful  care  taken  of 
him,  honest  services  performed  In  his  be- 
half, and  turn  that  Justly  earned  compensa- 
tion over  to  his  collat»al  kindred,  who  had 
no  moral  or  equitable  claims  upon  him  or 
bis  bounty  outside  of  the  cold  letter  of  the 
statute  of  descent  and  distribution.  Such 
a  descent  and  distribution  of  the  land  In 
question  under  tbe  facts  and  drcumstances 
of  this  case  would  be  unjust,  inequitable, 
and  shocking  to  the  mind  of  the  chancellor, 
and  should  not  be  tolerated  for  a  moment. 

2.  It  is  next  insisted  by  counsel  for  ap- 
pellant that,  if  it  be  conceded  the  contract 
was  actually  entered  into  by  and  between 
Mr.  Collins  and  Iowa  Harrell,  still  specIQc 
performance  of  the  contract  should  be  de- 
nied, for  the  reason,  they  contend,  that  tbe 
evidence  shows  that  she  violated  the  pro- 
visions ol  the  contract  by  leaving  him  and 
going  to  Leroy,  Kan.,  with  her  mother,  and 
there  remaining  for  three  or  four  months 
without  his  consent  or  permission.  It  is  a 
conceded  fact  that  she  did  leave  the  home 
of  Mr.  Collins  in  the  year  1902  for  a  period 
of  about  four  months  and  resided  with  her 
mother  during  that  time  in  the  town  of 
Leroy,  Kan.,  but  why  she  left,  and  whether 
it  was  with  or  without  his  permission,  does 
not  satisfactorily  appear  from  the  record. 
It  is  tme,  one  witness  for  respondents  tes- 
tified that  Mr.  Collins  stated  to  him,  not, 
however,  in  tbe  presence  or  hearing  of 
Iowa  or  her  mother,  that  he  thought  they 
left  him  for  the  purpose  of  compelling  him 
to  convey  tliem  some  of  his  property,  but 
that  he  did  not  propose  to  do  so.  Conceding 
the  competency  of  that  evidence,  without  de- 
ciding it,  we  are  of  the  opinion  that  it  is 
entitled  to  no  weight  or  consideration,  for 
the  reason  that  no  such  issue  was  made  in 
the  case,  and,  even  though  it  had  been  made, 
the  undisputed  evidence  shows  that  she  re- 
turned to  his  home  within  a  few  months 
and  resumed  her  former  position  and  per- 
formed the  same  services  without  objection 
on  his  part  from  that  time  until  the  day 
of  his  death,  which  was  in  August,  1906. 
Under  those  facts  he  himself  would  not  be 
beard  to  say,  after  accepting  her  services 
for  a  period  of  ttiree  years  or  more  after 
her  return,  that  she  violated  the  contract, 
and  on  that  account  she  should  not  be  per- 
mitted to  recover,  much  less  should  his 
collateral  heirs  be  permitted  after  his  death 
to  enter  that  objection  against  her  right  to 
recover  in  ibis  case.  Besides  all  that,  Mr. 
Bnrchette  testified  that,  in  a  conversation  he 
Iiad  with  Mr.  Collins  while  appellant  and 
her  mother  were  in  Leroy,  Kan.,  he  said 
that  they  had  advanced  schools  out  there, 
and  that  be  intended  to  fix  up  his  business 
the  best  he  could  and  go  out  there  and  make 


his  home  with  appellant  and  her  mother. 
This  evidence  was  competent  and  was  appar- 
ently wholly  disinterested.  It  shows  there 
was  no  estrangement  existing  between  them 
during  the  period  of  her  absence  from  home, 
and  strongly  Indicates  that  her  stay  In  Kan- 
sas was  agreeable  to  him,  and  that  be  was 
going  to  shortly  Join  them  at  Leroy.  So, 
if  we  view  this  question  from  any  point  we 
may,  the  evidence  shows  ttiat  it  is  totally 
destitute  of  all  merit  and  should  not  operate 
in  any  manner  to  bar  spedflc  performance 
of  the  contract. 

3.  Learned  counsel  for  respondents  insist 
and  argue  with  much  force  and  ingenuity 
that  Mrs.  Harrell  was  not  a  competent  wit- 
ness to  testify  in  the  case,  for.  the  reason, 
alleged,  that  she  was  a  party  to  the  contract; 
that  is,  her  assent  to  the  contract  made  be- 
tween Mr.  Collins  and  her  infant  daughter 
was  necessary  before  the  contract  would 
have  become  binding  on  tbe  latter.  Concede 
that  to  be  true,  then  tbe  contract  would  have 
been  only  voidable  and  not  void  on  ac- 
count of  her  infancy,  and  after  she  went  on 
and  faithfully  performed  her  part  of  it,  it 
would  not  now  lie  In  the  mouths  of  respond- 
ents, after  the  contract  had  been  fully  ex- 
ecuted, to  say  it  was  voidable  at  the  time  it 
was  entered  into,  because  of  her  infancy. 
That  tieing  true,  it  was  wholly  Immaterial, 
In  so  far  as  the  binding  force  of  the  con- 
tract was  concerned,  whether  her  mother, 
her  natural  guardian,  assented  to  tbe  con- 
tract or  not  But  returning  to  the  ques- 
tion in  hand.  There  is  not  a  sdntUla  of  evi- 
dence in  the  case  which  tends  to  show  Mrs. 
Harrell  was  a  party  to  the  contract,  or  that 
she  was  requested  to,  or  that  she  ever  gave 
her  assent  to,  her  daughter's  entering  into 
the  contract  in  question,  without  silent  ac- 
quiescence might  be  considered  such  assent; 
but,  however  that  might  l>e,  such  assent 
would  not  make  her  a  party  to  the  contract 
in  a  legal  sense.  If  so,  then  all  parents 
would  become  parties  to  contracts  made  by  | 
their  minor  children,  provided  they  know 

of  the  contract  and  failed  to  protest  against  I 
it  If  they  protested,  of  course,  such  pro-  | 
test  would  nulli^  the  contract;  ergo  there  ; 
could  be  no  contract  with  a  minor  without  ' 
the  parent  of  the  child  is  also  a  party  to 
it  Such  is  the  logical  sequence  of  counsel's 
argument,  and  ettectually  refutes  the  sound- 
ness thereof.  We  must  therefore  bold  that 
Mrs.  Harrell  was  not  a  party  to  tbe  con- 
tract within  the  legal  signification  of  those 
words,  and,  consequently,  that  she  was  a 
competent  witness  in  the  case. 

4.  After  deferring  somewhat  to  the  find- 
ings of  the  trial  court  in  this  cause,  a  care- 
ful reading  of  the  evidence  and  a  due  con- 
sideration thereof  have  fully  convinced  us 
that  the  findings  of  tbe  learned  court  are 
against  the  weight  of  the  evidence,  as  dis- 
closed by  the  record,  and  that  the  Judgment 
rendered  thweby  in  favor  of  respondenta  is 
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for  the  wrong  parties,  and  is  against  right, 
Jastlce,  and  equity. 

We  therefore,  under  and  by  authority  of 
the  law  as  stated  In  the  case  of  Olbbs  v. 
Haughowont,  supra,  reverse  the  judgment  of 
the  lower  court,  and  remand  the  cause,  with 
directions  to  that  court  to  enter  a  decree  In 
favor  of  appellant,  specifically  enforcing  the 
contract  stated  in  her  cross-bUl  according  to 
the  prayer  thereof. 


CHILDHRS  ▼.  PICKENPAUGH  et  al. 

(Supreme  Court  of  Missouri,   Division   No.  1. 

Feb.  25,  1909.    Rehearing  Denied 

April  13,  1900.) 

1.  BviDENCB   (I  503*)— Weioht  and   Sotti- 
dSNCT— Hbsabbat  Bvidknck. 

Hea'isay  testimony,  though  not  objected  to, 
has  no  weight  or  probative  force. 

nea.  Note.— For  other  cases,  see  Bvidence, 
Dec.  Dig.  f  693.*] 

2.  FBATJDtJlBNT   Ck>NVKTAnCBB   (I   285*)— BVI- 
DKKCIB— SOITICirNOY. 

Bvidence  held  to  warrant  a  finding  that  a 
debtor  conveyed  property  with  intent  to  de- 
txvoA  his  creditors. 

[Ed.  Note.— For  other  cases,  see  Fraudulent 
Conveyances,  Dec.  Dig.  f  295.*] 

8.  Fbaudctlknt    CoNVirrAROKS     (f    301*)  — 

FKADD    or    OBANTKB— EVIDEROE. 

Evidence  held  to  show  that  a  grantee  par- 
ticipated in  the  fraud  of  the  grantor  conveying 
land  to  defraud  creditors. 

[Ed.  Note.— For  other  cases,  see  Fraudulent 
Conveyances,  Dec.  Dig.  i  801.*] 

4.  FRAT;oin.Eirr  Convktancxs  (|  74*)— Oim 

BT  lN80I,VENT. 

A  gift  by  an  insolvent  is  a  fraud  In  law  on 
his  creditors. 

[Ed.  Note.— For  other  cases,  see  Fraudulent 
Conveyances,  Cent  Dig.  ig  186-190;  Dec.  Dig. 
S  74.*] 

6.  FKAxromxirr    Corvktarces     (|    74*)  — 
F^AunnLENT  IWTEKT— Effect. 

A  gift  by  a  debtor  to  defraud  his  creditors 
la  a  fraudulent  disposition  of  his  property. 

[Ed.  Note.— For  other  cases,  see  Fraudulent 
Conveyances,  Cent.  Dig.  fi  186-190 ;  Dec.  Dig. 
S  74.*] 

4.  Fraudttlent  Convktahces  (i  295*)— Eti- 

DEWCE— SxrFFICIKNCY. 

Evidence  held  to  show  that  a  conveyance 
by  a  father  to  his  son  was  fraudulent  as  against 
creditors. 

[Bd.  Note.— For  other  cases,  see  Fraudulent 
Conveyances,  Dec.  Dig.  i  295.*] 

7.  BviDsnoK  (I  83*)— PBEsmoTions. 

Under  the  rule  that  the  law  presumes  that 
an  officer  properly  performs  his  duty,  it  is  pre- 
sumed that  a  deed  is  correctly  recorded. 

[E<d.  Note.— For  other  cases,  see  EJvidence, 
Cent.  Dig.  I  106 ;   Dec.  Dig.  f  83.*] 

8.  BviDEWcE  (I  690*)- Weight  of  TisTntowT 
— Intebestkd  Paxtt. 

The  court,  in  weighing  the  testimony  of  a 
witness,  must  consider  his  relationship  to  the 
parties  to  the  litigation,  and  his  personal  inter- 
est in  the  case,  and  his  conduct  and  connection 
with  the  transaction  involved. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  i  2438 ;   Dea  Dig.  i  580.*] 


9.  Altebation   or   Ikstbuments   Q   28*)  — 
Evidence— Fbaudulekt  Intewt. 

IMdence  held  to  show  that  an  alteration 
In  a  deed  was  made  and  executed  by  the  gran- 
tee therein  in  fraud  of  the  creditors  of  the 
grantor,  authorizing  the  setting  aside  of  the 
same. 

[Bid.  Note.— For  other  cases,  see  Alteration  of 
Instruments,  Dec.  Dig.  |  29.*] 

Appeal  from  Circuit  Court,  Putnam  Coun* 
ty ;  Geo.  W.  Wannamaker,  Judge. 

Action  by  William  H.  Chllders  against 
Napoleon  B.  Pld^enpaugh  and  another. 
From  a  Judgment  for  defendants,  plaintiff 
appeals.    Reversed  and  remanded. 

This  Is  a  companion  suit  to  the  one  In- 
volved In  appeal  No.  13,657,  now  pending  to 
this  court,  the  two  cases  growing  out  of  a 
former  suit  by  the  law  firms  of  Harber  Sc 
Knight  and  Chllders  Bros.,  as  plalntUfs, 
against  Napoleon  B.  Plckenpangh,  one  of 
the  respondents  In  the  case  at  bar,  as  de- 
fendant, to  which  said  Harber  &  Knight  and 
Chllders  Bros.,  on  the  26th  day  of  April, 
1904,  obtatoed  a  judgment  for  $1,750  against 
said  N.  B.  Pickenpaugh  for  attorney's  fees 
for  services  rendered  to  a  suit  by  said  N.  B. 
Pickenpaugh  agatost  the  Chicago,  Milwaukee 
&  St  Paul  Railroad  Company  for  $20,000 
damages  for  personal  Injuries.  That  suit 
was  filed  to  the  circuit  court  of  Sullivan 
county  on  the  18th  day  of  March,  1902,  and 
at  the  April  term  of  said  court  foUowtog 
the  railroad  company  appeared  and  filed  its 
application  and  bond  for  a  change  of  forum, 
and  the  change  was  awarded  to  the  United 
States  Circuit  Court,  Western  division.  West- 
em  district,  at  Kansas  City,  Mo.  After 
reachtog  the  federal  court,  the  cause  was 
first  continued  on  motion  by  the  railway 
company  to  compel  platotltf  thereto  to  file 
cost  bond,  and  at  the  next  term  the  cause 
waa  agato  conttoued,  because  plalntlfCs  to- 
juries  rendered  him  unable  to  appear  to 
court  These  continuances  In  the  federal 
court  carried  the  case  over  until  the  April 
term,  1903,  of  that  court.  It  being  at  that 
term  set  for  heartog  on  May  12th.  Some 
time  the  last  of  April,  or  the  first  of  May, 
that  year,  the  platotlff  to  that  suit,  without 
the  knowledge  or  consent  of  his  attorneys, 
entered  toto  some  sort  of  an  agreement,  the 
nature  of  which  Is  not  shown,  with  the  rail- 
road company,  by  which  be  agreed  to  and 
did  dismiss  It  when  It  was  called  for  trial; 
platotlffs  claiming  he  compromised  and  set- 
tled the  case  agatost  the  railroad  company 
for  a  large  simi  of  money,  and  to  conse- 
quence thereof  agreed  to  dismiss  the  suit, 
while,  upon  the  other  hand,  N.  B.  Picken- 
paugh, the  platotltf  to  that  suit,  testified  that 
he  never  received  a  cent  in  compromise  of 
the  case,  but  that  he  voluntarily  dismissed 
the  same. 

When  plalntUts  to  this  suit  learned  of  the 
agreement  of  compromise  or  dismissal,  they 
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requested  a  settiement  and  payment  to 
them  of  their  proportionate  part  ot  the 
amount  received  from  the  railway  company 
on  compromise  as  per  bis  contract  with 
them,  but  be  refused  to  pay  them  one  cent, 
and  defiantly  told  them  If  they  could  get 
anything  off  of  him  "they  were  welcome  to 
It"  After  this  Interview  a  number  of  let- 
ters were  addressed  to  blm  requesting  set- 
tlement, the  last  one  on  August  23d,  and 
Is  as  follows: 

"Milan,  Mo.,  Aug.  2Srd,  1903.  X.  B.  Plck- 
enpaugh,  Esq.,  Lucerne,  Missouri — Dear  Sir: 
We  bare  repeatedly,  on  behalf  of  Harber  & 
Knight  and  ouraelres,  written  you  request- 
ing that  you  take  some  steps  toward  a  set- 
tlement with  us  for  time,  services  and  ex- 
penses while  caring  for  your  interests  in  the 
case  against  the  Milwaukee  Railroad  Com- 
pany. To  all  these  requests  you  have  turned 
a  deaf  ear,  and  each  letter  you  have  abso- 
lutely Ignored.  Now  we  beg  to  say  to  you 
frankly  and  positively  that  unless  you  make 
some  satisfactory  settlement  with  us  for 
this  fee  in  the  next  few  days  we  will  sub- 
mit our  claim  to  the  November  term  of  the 
Putnam  county  circuit  court,  and  abide  its 
Judgment  as  to  the  amount  you  should  pay. 
Please  give  this  matter  your  immediate  at- 
tention.   Respectfully,  Chllders  Bros." 

PlaintiffB  falling  to  receive  a  reply  to  this 
letter,  and  falling  to  reach  any  settlement 
of  their  claim  for  fees  due  them  for  services 
rendered  by  them  in  the  case  of  Picken- 
paugh  against  the  railroad  company,  did, 
on  October  22,  1903,  bring  suit  therefor  in 
the  circuit  court  of  Putnam  county,  at  the 
November  term,  1903.  On  application  of  de- 
fendant that  case  was  continued  until  the 
April  term,  1904.  Defendant  answered  at 
that  term,  and  on  the  26th  day  of  April  a 
trial  was  had — the  defendant,  though  present 
took  no  part  therein — which  resulted  In  a 
judgment  for  plaintiffs  for  the  sum  of  $1,750. 

No  part  of  this  Judgment  having  been 
paid,  the  plaintiffs  therein,  on  the  Ttb  day 
of  August,  1905,  caused  to  be  issued  out  of 
the  office  of  the  clerk  of  the  circuit  court  of 
Putnam  county.  Mo.,  an  execution  against 
the  defendant  therein,  and  delivered  the  same 
to  the  sheriff,  who,  on  the  9th  day  of  August, 
1005,  seized  and  levied  on  the  north  half  of 
the  northeast  quarter  of  section  7,  and  the 
northwest  quarter  of  the  northwest  quarter 
of  section  8,  all  in  township  65,  of  range  20, 
Putnam  county,  together  with  other  lauds, 
and  sold  the  same  to  satisfy  that  Judgment. 
At  that  sale,  under  that  execution,  which 
occurred  September  6,  1905,  the  plaintiff, 
and  appellant  herein,  became  the  purchaser, 
and  received,  filed,  and  recorded  his  sheriff's 
deed.  Possession  of  the  land  being  refused, 
he  brought  this  action  in  two  counts,  the  first 
to  set  aside  a  deed  dated  on  the  28th  day  of 
August,  1903,  by  N.  B.  Pickenpaugh  and  wife 
to  his  son,  C.  A.  Pickenpaugh,  on  the  ground 
that  it  was  made  to  defraud  creditors,  and 
for  the  further  reason  that,  after  the  Is- 


suance, levy,  and  seizure  under  the  execution, 
the  defendant,  C.  A.  Pickenpaugh  (one  of  the 
respondents  herein),  has  changed,  altered, 
interlined,  and  placed  in  said  deed  other 
lands  at  that  time  belonging  to  the  defend- 
ant, N.  B.  Pickenpaugh,  to  wit,  the  northeast 
quarter  of  the  northeast  quarter  of  section 
7,  township  65,  of  range  20.  The  second 
count  of  the  petition  was  ejectment 

The  evidence  tended  to  prove  the  follow- 
ing facts  on  behalf  of  plaintiffs:  That,  when 
N.  B.  Pickenpaugh  employed  plaintiff  and 
others  to  prosecute  his  suit  against  the  rail- 
road company,  he  had  In  Ills  own  name  480 
acres  of  land,  97  head  of  cattle,  20  head  of 
horses  and  mules,  a  number  of  sheep  and 
hogs,  and  some  other  personal  property,  all 
of  which  was  reasonably  worth  $14,000;  and 
that  the  lands  involved  In  this  suit  -were  a 
part  of  the  lands  above  mentioned,  belonging 
to  N.  B.  Pickenpaugh. 

On  August  28,  1903,  respondent  N.  B. 
Pickenpaugh,  and  wife  conveyed  to  their  son 
and  co-respondent  C.  A.  Pickenpaugh,  the 
west  half  of  the  northeast  quarter  of  sec- 
tion 7,  and  the  northwest  quarter  of  the 
northwest  quarter  of  section  8,  all  in  town- 
ship C5,  of  range  20,  leaving  N.  B.  Picken- 
paugh the  record  owner  of  the  northeast 
quarter  of  the  northeast  quarter  of  said  sec- 
tion 7.  That  he  remained  the  owner  thereof 
until  after  the  Issuance  and  levy  of  the  ex- 
ecution on  the  9tb  day  of  August  1905, 
which  was  issued  August  7th,  upon  the  Judg- 
ment aforesaid  for  $1,750.  After  the  levy 
and  seizure  as  above  mentioned,  this  deed 
was  changed  and  erased,  and  when  so  chang- 
ed it  was  a  deed  to  the  north  one-half  of 
the  northeast  quarter.  Instead  of  the  west 
one-half  of  the  northeast  quarter,  as  it  was 
at  the  time  of  Its  execution  and  delivery, 
and  at  the  time  of  the  issuance  and  levy  of 
said  execution.  The  deed  in  this  changed 
condition  was,  on  the  17th  day  of  August 
1905,  reflled  and  re-recorded,  without  being 
reacknowledgged.  That  respondent  C.  A. 
Pickenpaugh  had  the  scrivener  who  wrote 
the  deed  to  make  the  change  above  mention- 
ed by  erasing  the  letter  "W"  from  the  deed 
and  writing  the  word  "North"  In  lieu  there- 
of, making  the  deed  read  "North  one-halT* 
instead  of  "West  one-half,"  as  it  read  at 
the  time  it  was  acknowledged  and  recorded. 

The  date  of  the  contract  by  which  N.  B. 
Pickenpaugh  employed  Harber  &  ICnigbt  and 
Chllders  Bros.,  to  bring  suit  for  him  against 
the  railroad  company  was  November  30, 
1901. 

Some  little  time  prior  to  the  time  N.  B. 
Pickenpaugh  conveyed  the  120  acres  to  hla 
son,  he  also  conveyed  120  acres  to  one  Wil- 
liams, and  on  the  26th  day  of  April,  1904,  he 
conveyed  -to  Jacob  W.  Pickenpaugh,  his  f ath> 
er,  a  resident  of  Iowa,  120  acres. 

On  May  22,  1903,  an  execution  was  issued 
on  a  judgment,  dated  April  10,  1908,  in  fa- 
vor of  the  National  Bank  of  Unionville  and 
against  N.  B.  Pickenpaugh,  for  $261.36,  In- 
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terest,  and  costs,  amotmting  to  $310.11.  Tbe 
sherifTs  return  shows  that  on  May  28,  1903, 
he  made  dlllgrent  search,  and  finding  no  per- 
sonal property  belonging  to  N.  B.  Picken- 
paugh  on  which  to  levy  the  execution,  etc., 
proceeded  to  and  notified  him  that  he  could 
claim  his  homestead  exemptions,  but  that  he 
refused  to  do  so;  whereupon  the  sheriff 
selected  three  disinterested  householders  who 
rained  and  set  off  his  homestead.  Then  fol- 
lows a  description  of  the  land  so  set  off  to 
blm,  which  was  a  part  of  the  4S0  acres  of 
land  he  owned  In  Putnam  county.  The  sher- 
iff's return  on  the  execution  further  shows 
that  he,  on  the  same  day  CMay  22,  1903) 
levied  upon  all  the  right,  title,  and  Interest 
of  said  N.  B.  Plckenpangh  In  and  to  the  fol- 
lowing described  lands,  to  wit:  The  north 
half  of  the  southwest  quarter  and  the  south- 
east quarter  of  the  southwest  quarter  of  sec- 
tion 6,  and  the  north  half  of  the  northeast 
quarter  of  section  7,  and  the  northwest  quar- 
ter of  the  northwest  quarter  of  section  8, 
all  in  township  65,  range  20.  The  return 
also  shows  that  all  of  this  land  was  adTertls- 
ed  to  be  sold  on  August  27,  1903,  and  that 
on  the  2eth,  the  previous  day,  N.  B.  Plcken- 
pangh paid  the  sheriff  $310.11,  the  full 
amount  due  on  the  execution  In  the  manner 
hereafter  stated,  and  the  execution  was  re- 
turned fully  satisfied.  This  return  was  made 
tue  day  before  the  date  of  the  deed  from 
N.  B.  Plckenpangh  to  O.  A.  Pickenpaugh. 

Plaintiff  also  showed  that  Jacob  W.  Plck- 
enpangh, the  father  of  N.  B.  Pldcenpaugh 
and  the  grandfather  of  0.  A.  Pickenpaugh, 
the  son  of  N.  B.,  knew  of  the  contract  ex- 
totlng  between  N.  B.  Pickenpaugh  and  Har- 
ber  &  Knight  and  Ghllders  Bros,  regarding 
their  attorney's  fees  In  the  railroad  damage 
suit,  and  that  he  did  not  Intend  to  pay  it 
If  he  could  prevent  doing  so,  and  that  Jacob 
did  not  think  their  claim  was  an  honest 
claim  against  N.  B.  Pickenpaugh. 

C  A.  Pickenpaugh  had  lived  with  his  fath- 
«x  up  to  the  date  of  his  marriage,  which  was 
on  the  10th  day  of  April,  1901,  and  he  was 
then  22  years  of  age.  Shortly  after  his  mar- 
riage he  moved  to  the  120-acre  tract  of  land 
his  father  subsequently  sold  to  Williams, 
and  lived  there  almost  a  year.  He  then 
moved  from  there  to  the  land  conveyed  to 
him  by  his  father  and  mother  on  August  28, 
1903,  and  has  lived  there  ever  since.  Tbe 
annual  rental  of  those  lands  was  worth 
from  $1.50  to  $2  per  acre,  and  that  he  paid 
no  rent  therefor  whatever  during  the  two 
years  he  lived  on  them.  Before  his  father 
sold  the  120  acres  to  WUllams  he  gave  C 
A.  Plckenpangh  a  house,  which  was  stand- 
ing on  the  WUllams  tract,  and  C.  A.  moved 
It  over  on  the  tract  he  had  acquired  from  his 
father,  but  the  .record  nowhere  discloses 
the  value  of  the  house.  At  the  time  G.  A. 
Plckenpangh  acquired  the  120  acres  of  land 
from  his  father  he  had  no  money  and  but 
little  property,  a  horse  or  two,  a  cow,  and 
about  $100  worth  of  com.   That  the  consider- 


ation expressed  In  the  deed  from  N.  B.  Pick- 
enpaugh to  his  son  C.  A.  was  $3,600. 

After  N.  B.  Pickenpaugh  had  ag^reed  to 
dismiss  his  suit  against  the  railroad  com- 
pany, C.  A  Plckenpangh,  his  son,  telephon- 
ed Ghllders  Bros.,  at  Milan,  that  the  suit  had 
not  been  settled,  and  that  there  was  then 
In  the  neighborhood  a  railroadman  subpcena- 
ing  witnesses  in  the  case,  and  thought  they 
should  look  after  the  case,  etc.  In  response 
to  that  telephone  message,  Ghllders  Bros, 
wrote  the  following  letters: 

"Milan,  Mo.  May  9,  1903.  N.  B.  Picken- 
paugh, Esq.,  Lucerne,  Mo. — ^Dear  Ste:  We 
had  a  'phone  message  from  your  son  this 
morning,  purporting  to  be  authorized  by  you, 
stating  that  the  case  against  the  R.  R.  Co. 
had  not  been  dismissed,  and  that  the  Go.  was 
no-w  snbpcenaing  witnesses  to  appear  at  Kan- 
sas Gity  on  Monday.  We  are  exceedingly 
sorry  that  matters  are  as  they  are,  but  feel 
that  It  Is  no  fault  of  ours.  You  took  the 
matter  in  your  own  hands  and  notified  ns 
that  the  case  would  be  dismissed,  and  that 
our  services  were  no  longer  needed.  We 
thought  at  the  time  the  R.,  B.  Co.  had  taken 
advantage  of  your  unfortunate  condition  and 
had  worked  upon  your  fears  of  defeat  until 
you  had  concluded  that  it  was  useless  to 
proceed  further.  It  Is  now  Impossible  In  the 
limited  time  we  have  to  subpoeua  witnesses 
in  the  case  for  Monday,  and  all  we  could 
hope  for  would  be  a  continuance.  We  are 
only  too  sorry  that  matters  are  not  In  a  shape 
80  we  could  present  your  injuries  In  all  their 
seriousness  at  this  term  of  the  court,  but  It 
is  lmi>ossibIe  to  do  so  now.  We  beg  to  say, 
however.  If  you  desire  either  ourselves,  or 
Col.  Barber,  to  go  to  Kansas  City  Monday 
and  do  what  we  can  to  secure  a  continuance, 
you  can  wire  us  or  him,  and  your  rights 
will  be  strenuously  protected.  Again  ex- 
pressing our  sorrow,  we  are,  respectfully, 
Ghllders  Bros." 

"Milan,  Mo.  May  28,  1903.  N.  B.  Picken- 
paugh, Esq.,  Lucerne,  Missouri — Dear  Sir; 
A  few  days  since  we  had  a  'phone  message 
from  your  son,  C.  A.  Pickenpaugh,  purport- 
ing to  be  authorized  by  you,  in  which  he  said 
you  had  Instructed  him  to  'phone  us  and  teU 
ns  the  case  against  the  Milwaukee  Railroad 
had  not  been  dismissed,  and  trying  to  Induce 
us  to  still  make  another  trip  to  Kansas  City 
and  incur  still  further  expenses  to  protect 
your  Interests  in  the  case.  At  that  time 
we  told  the  boy  you  had  secretly  come  to 
Milan  and  had  secretly  attempted  to  settle 
with  the  stenographer  for  taking  depositions 
at  Harris,  and  that  when  we  learned  you 
were  here  you  refused  absolutely  to  talk  with 
us,  or  to  have  anything  further  to  do  with 
us.  Informed  him  you  had  told  us  the  case 
was  dismissed  and  settled,  and  that  we  were 
discharged,  and  that  you  had  then  said  to 
ns  you  would  not  pay  us  one  cent  for  time 
or  expenses.  We  then  told  him  that  under 
the  circumstances  we  would  not,  and  could 
not  go  to  Kansas  City,  and  for  him  to  tell 
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you  to  arrange  at  once  to  pay  ua  a  fee  of 
12,000.  Now  Mr.  Plckenpaugb,  we  learned 
tbat  at  tbe  time  you  sent  O.  A.  Plckenpaugb, 
to  'phone  ns,  you  bad  secretly  accepted  from 
tbe  railroad  company  a  large  sum  of  money 
as  a  compromise  and  settlement  of  the  case, 
and  at  tbat  time  had  agreed  and  arranged 
tbat  the  case  should  be  dismissed,  and  that 
In  pursuance  to  this  compromise  and  ar- 
rangement it  was  called  and  dismissed  on  the 
20tb  day  of  this  month.  Now,  you  have  run 
us  all  over  the  states  of  Iowa  and  Missouri, 
and  we  have  been  going  here  and  there  at 
erery  beck  and  call  that  It  pleased  your  mind 
to  make,  and  at  the  cost  of  our  own  time  and 
money,  and  now  yon  swear  for  all  this  you 
will  not  refund  or  pay  us  one  cent  Is  this 
your  idea  of  Justice  between  man  and  man? 
Now,  tbe  firm  of  Barber  &  Knight  and  this 
firm  together  have  spent  in  cold  hard  cash 
of  their  own  money  about  $500,  in  chas- 
ing evidence,  which  in  your  imagination 
would  assist  you  in  securing  compensation 
for  your  injury,  and  it  is  not  our  purpose 
to  lose  this,  or  tbe  time  consumed  In  ruimlng 
round  for  your  benefit.  How  much  you  got 
for  this  compromise  and  settlement  we  arQ 
not  advised,  but  under  the  contract  we  are 
entitled  to  one-tbird  of  it,  and  we  demand 
tbat  you  remit  tbat  pro  rata  at  once,  or 
in  lieu  of  tbe  one-tblrd  if  you  will  pay  us  $2,- 
000  we  will  accept  tbat  sum  and  be  satisfied. 
Take  your  choice,  one-third  of  tbe  amount 
compromised  for  or  $2,000.  Let  us  bear  from 
you  by  return  mall,  and  without  delay.  Be- 
spectfuUy  CbUders  Bros." 

Cbilders  Bros,  received  no  reply  to  any  of 
the  three  letters  before  copied. 

That  on  April  20,  1901,  without  notice  to 
Jacob  W.  Ptckenpaugh,  his  son,  N.  B.  Plck- 
enpaugb, conveyed  to  him  the  120  acres  of 
land  before  mentioned  for  a  consideration  of 
$3,000,  and  started  at  noon  on  that  day  to 
the  home  of  Jacob  W.,  in  Iowa,  for  the  pur- 
pose of  delivering  the  deed  and  collecting 
tbe  purchase  money,  and  by  a  circuitous 
route  reached  there  that  same  night,  some 
time  between  9  and  12  o'clock.  Tbat  -was 
tbe  same  day  tbe  Judgment,  of  $1,760  was 
rendered  against  blm  for  the  attorney's  fees. 

PlalntifT  ofFered  and  read  in  evidence  tax- 
book  for  tbe  year  1902,  showing  the  assess- 
ment of  N.  B.  Plckenpaugb,  which  shows  un- 
der the  head  of  "horses,"  18,  value  $400; 
"mules,"  1,  $10;  "neat  cattle,"  105,  value 
$1,280;  "sheep,"  6,  value  $5;  "bogs,"  8,  value 
$20;  "other  personal  property,"  $470— to- 
tal valuation  by  assessors,  $1,786. 

Claud  Plckenpaugb,  borses,  3,  value  $60; 
live  stock,  neat  cattle,  2,  $25;  hogs,  3,  $10; 
all  other  property,  $35— total  value,  $130. 

Plaintiff  offered  and  read  in  evidence  tax- 
book  of  assessment  of  1903,  showing  tbe  as- 
sessment of  N.  B.  Plckenpaugb,  horses  22, 
value  $460;  mules,  1,  value  $20;  neat  cat- 
tle, 97,  value,  $1,648;  sbe^,  4,  value,  $4; 
hogs,  24,  value,  $48;  all  other  personal 
property,  $179— total  $2,359. 


Claud  Plckenpaugb,  same  year,  same  book : 
Horses,  3,  value  $75;  cattle,  3,  value  $40; 
hogs,  2,  value  $5;  all  other  personal  proper- 
ty, $25— total  $145.  The  tax  list  first  read, 
being  made  In  the  year  1901,  for  the  year 
1902,  tax  list  second  read  being  made  in  tbe 
year  1902  for  tbe  taxes  -for  tbe  year  1903. 

Plaintiff  offered  and  read  in  evidence  tax- 
book  list  for  N.  B.  Plckenpaugb  and  C.  A. 
Pidienpaugh,  made  in  1903,  for  the  year 
1904;  Plckenpaugb,  N.  B.,  horses,  8,  value, 
$175;  neat  cattle,  84,  value  $476;  sheep,  3, 
value  $6;  bogs,  7,  value  $20;  all  other  per- 
sonal property,  classes  3,  4,  and  10,  $80 — total 
value,  $755. 

Plckenpaugb,  C.  A.,  horses,  5,  value  $1%; 
neat  cattle,  4,  value,  $60;  hogs,  5,  value  $15; 
all  other  personal  property,  $45 — total  vWe, 
$240.  There  being  no  lands  at  either  year 
mentioned  assessed  to  CS.  A.  Plckenpaugb. 

It  was  also  shown  tbat  prior  to  tbe  rendi- 
tion of  this  Judgment,  N.  B.  Plckenpaugb  had 
disposed  of  all  his  live  stock,  and  on  that 
day  had  no  real  or  personal  property  which 
was  subject  to  execution. 

The  testimony  introduced  by  defendants  will 
elucidate  some  of  the  transactiona  before 
mentioned. 

Tbe  testimony  for  defendants  tended  to 
show:  A  deed  of  trust  from  N.  B.  Plcken- 
paugb and  wife  to  tbe  Connecticut  Mutual 
Life  Insurance  Company,  dated  November  20, 
1901,  for  the  sum  of  $4,200,  with  interest, 
conveying  the  southwest  fractional  quarter  of 
section  6,  tbe  north  half  of  the  north  half  of 
section  7,  and  the  northwest  quarter  of  tbe 
northwest  quarter  of  section  8,  all  in  town- 
ship 63,  range  20,  containing  243  acres,  in- 
cluding tbe  land  Involved  in  this  suit ;  also  a 
second  deed  of  trust  executed  by  N.  B.  Plck- 
enpaugb and  wife  to  B.  H.  Bonfoey,  of  same 
date,  conveying  same  land  to  secure  a  note 
for  $300  with  7  per  cent  interest;  also  a 
note  for  $210,  payable  in  five  annual  iii- 
stallments.  Both  of  said  deeds  of  trust  were 
duly  recorded. 

Defendants  introduced  the  execution  be- 
fore mentioned  In  the  statement  of  plaintiff's 
case,  which  will  render  it  unnecessary  to  re- 
state its  contents  her& 

Squire  Valentine  testified,  substantially,  as 
follows : 

Direct  examination : 

"Q.  Where  do  you  live?  A.  I  live  about 
10  miles  south  and  west  of  ben,  Jackson 
township.  Q.  Do  you  know  N.  B.  Plcken- 
paugb and  wife?  A.  Yes,  sir.  Q.  And  0.  A. 
Plckenpaugb?  A.  Tea,  sir.  Q.  I  will  ask 
you  to  look  at  plain tUTs  'Bxhtbit  C,'  being  the 
deed  from  N.  B.  Plckenpaugb  and  wife  to  C. 
A.  Plckenpaugb,  and  state  to  the  court  who 
wrote  that  Instrument?  A.  Yes,  sir;  that  is 
this  deed;  I  wrote  it  myself.  Q.  Do  you 
know  what  land  N.  B.  Plckenpaugb  sold  to 
C.  A.  Plckenpaugb?  A.  Yes,  sir,  I  know; 
don't  know  as  I  could  call  the  number  of  it 
Q.  You  may  refresh  your  mind  hy  looking 
at  the  description  in  tbe  deed.   A.  NorOiweat 
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of  nortb  aection  8,  townahip  66,  of  range  20, 
and  80  acres  of  the  nortb  balf  of  the  north- 
east quarter  of  section  7,  township  65,  range 
20.  Q.  Now,  Squire,  when  the  parties  came 
there  they  told  you  what  land  Plckenpaugh 
bad  sold  to  his  son?  A.  Yes  sir;  I  went  to 
Mr.  Plckenpaugh's  house  to  make  that  deed. 
Q.  And  that's  the  land  they  told  you?  A. 
Yes,  sir.  Q.  You  notice  there  where  the 
word  'North'  la  written  orer  an  erasure ;  how 
did  you  write  that  In  the  first  place?  A.  N. 
half,  instead  of  north.  Q.  Well,  how  does  It 
come  that  the  word  'North'  Is  written  in  place 
of  that?  A.  Claud  Plckenpaugh  came  to  my 
place  and  said  that  there  had  been  a  mistake 
in  the  recording  of  it,  and  they  couldn't  make 
It  out  anything  only  a  'W  instead  of  an  *N,' 
and  wanted  to  know  what  to  ao  about  it,  and 
I  erased  the  word  'N,'  and  wrote  'North,'  and 
wrote  a  note  to  Underwood  and  told  him  that 
I  had  erased  that  Q.  Do  yon  know  who 
took  the  deed  when  it  was  first  written  and 
acknowledged?  A.  I  think  I  turned  the  deed 
over  to  Claud  Plckenpaugh.  Q.  The  parties 
were  all  present?  A.  Yes,  sir;  and  N.  B. 
Plckenpaugh  and  his  wife  both  read  the  deed. 
Q.  Do  you  know  the  land  out  there  that  was 
conveyed?  A.  Yes,  sir;  I  am  pretty  well  ac- 
quainted with  it;  been  all  over  it  Q.  Do 
you  know  whether  N.  B.  Plckenpaugh  owned 
the  west  half,  south  40,  of  the  west  half? 
A  Don't  think  he  did.  Q.  Do  you  know 
who  does  own  it?   A.  No  sir;  I  don't" 

Cross-examination : 

"Q.  When  did  you  first  learn  that  N.  B. 
Plckenpaugh  wanted  to  make  a  deed?  A. 
The  day  I  made  it  Q.  Never  heard  of  It  be- 
fore? A.  No,  sir.  Q.  His  son  was  living 
there  at  that  time?  A.  Don't  think  he  was 
living  in  the  house  with  N.  B.  Q.  Was  his 
son  married  at  that  time?  A.  Yes,  sir.  Q. 
How  long  have  you  known  the  young  man, 
G.  A.7  A.  I  have  known  him  ever  since  we 
were  boys  together.  Q.  He  was  raised  on  his 
father's  place  and  in  his  father's  household? 
A.  Yes,  sir.  Q.  The  consideration  is  $3,600. 
Who  told  you  to  put  that  in?  A.  I  suppose 
tb^  did;  I  don't  remember.  Q.  What  else 
did  they  teU  joa  there,  if  anything?  A  I 
don't  remember  what  they  told  me,  what 
th^  did  tell  me,  now.  Q.  No  mentloa  in  it 
about  assuming  a  debt  or  anything  of  that 
kind?  A.  I  don't  know;  the  deed  wlU  teU  it 
Q.  Was  you  informed  anything  about  that? 
A.  No,  sir.  Q.  Don't  know  anything  about 
it  from  wliat  you  learned  of  them?  A.  They 
didn't  tell  me  anything  themselves,  I  don't 
think.  Q.  Yon  don't  know  anything  alMut 
tliat  trade?  A.  No,  sir ;  just  suppose  it  was 
a  trade  and  they  called  me  in  to  make  the 
deed.  Q.  You  didn't  see  any  money  paid? 
A  No,  air.  Q.  Didn't  see  any  notes  given? 
A.  Well,  I  dca't  know  as  l  did ;  I  don't  re- 
member about  that  Q.  Do  you  have  any  rec- 
ollection of  sedng  any  money  paid  or  notes 
given  there  that  day?  A.  Well,  I  don't  reo 
oHect  whether  I  did  or  not  The  under- 
standing was,  the  way  I  understood  it  was, 


that  0.  A.  Plckenpaugh  was  getting  the  mon^ 
from  his  grandfather  to  pay.  Q.  Who  did 
you  understand  that  from?  A.  Well,  I  un- 
derstood it  from  C.  A.  Plckenpaugh  and  his 
grandfather.  Q.  His  grandfather,  wasn't 
there?  A.  Yes,  sir.  Q.  Did  you  make  a  deed 
to  bis  grandfather  at  that  time?  A.  I  made 
a  trust  deed  or  mortgage.  Q.  What  was 
done  with  that?  A.  Bis  grandfather  took  it 
Q.  You  knew  O.  A.  Plckenpaugh  tiad  noth- 
ing? A.  I  don't  know  anything  about  what  he 
tiad.  Q.  You  lived  there  in  the  neighborhood 
and  knew  all  the  land  in  the  neighborhood? 
A.  Of  course  he  didn't  own  any  land.  Q. 
You  knew  he  had  no  personal  property?  You 
never  knew  him  owning  any  up  to  that  time? 
A.  Owned  some;  a  team,  and  cows,  and 
such  as  that  Q.  I  say  was  that  all  you 
ever  knew  of  him  owning.  A.  It  is  all  I  ever 
knew  personally  of  him  owning;  I  know  be 
had  a  team  and  some  cows  and  horses,  and 
such  as  that  Q.  How  much  was  all  the  per- 
sonal property  that  you  knew  of  him  owning 
worth  at  that  time?  A.  I  don't  know.  Q. 
Couple  hundred  dollars?  A.  Yes,  sir;  I  ex- 
pect more.  Q.  Well,  how  much?  A.  I  don't 
know.  Q.  Some  time  in  August  last  C.  A. 
Plckenpaugh  came  to  you  and  told  you  this 
deed  was  recorded  as  being  the  west  half 
in  place  of  the  north  lialf?  A.  Yes,  sir; 
some  time  this  last  summer.  Q.  Who  else 
was  present  at  that  time?  A.  My  wife  and 
children.  Q.  And  you  observed  the  deed  at 
that  time?  A  Yes,  sir.  Q.  He  had  been  to 
the  recorder  with  it  prior  to  coming  to  you 
to  get  the  recorder  to  correct  it?  A.  I  think 
he  had.  Q.  And  told  yon  the  recorder  would 
not  correct  it?  A.  Yes,  sir.  Q.  The  recorder 
said  it  was  recorded  as  it  was  written?  A. 
Said  it  was  recorded  as  the  west  half  in 
place  of  the  nortb.  Q.  Then  there  was  no- 
body else  there  except  you  and  your  family 
and  0.  A.  Plckenpaugh?  A.  No,  sir.  Q. 
You  made  this  correction  there  perfectly  ap- 
parent putting  the  north  half  in  place  of  the 
west  half?  A.  Yes,  sir.  Q.  And  handed  It 
back  to  C.  A.  Plckenpaugh?  A.  Yes,  sir.  Q. 
And  that  was  the  17th  of  August?  A.  Don't 
remember  what  time  it  was.  Q.  You  never 
took  a  reacknowledgment  of  it?  A.  No,  sir. 
Q.  And  the  deed— he  left  with  the  deed  for 
the  purpose  of  having  it  recorded?  A.  Yes, 
sir,  he  told  me  be  wanted  to  get  it  changed 
on  the  record,  or  re-recorded.  Q.  This  correc- 
tion that  you  made  there  now  is  perfectly  ap- 
parent isn't  it?  A.  Yes,  sir;  there's  where 
I  corrected  it;  it  was  an  'N'  there  in  place 
of  'North.'  Q.  You  have  erased  the  letter 
that  was  recorded  by  the  recorder  and  writ- 
ten In  the  word  'North,'  adding  the  figure 
'%•?  A.  The  figure  'W  was  there.  Q.  Were 
these  figures  that  appear  there  now  there 
then?  A.  I  think  they  are.  Q.  Wasn't  that 
'V^'  made  at  the  same  time  you  wrote  the 
word  'North'  there?  A.  Well,  I  don't  re- 
member, but  I  had  to  erase  that  to  get  the 
word  'North'  in.  Q.  You  did  erase  some- 
thing In  the  deed?.  A.  I  erased  tlie  letter 
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•N.'  Q.  And  the  '%'  was  In  there?  I  will 
»sk  you  If  yon  flldn't  also  erase  the  •%'?  A. 
I  don't  know.  Q.  Wasn't  that  '%'  made  at 
the  same  time  and  with  the  same  pen  and 
Ink  as  the  word  'North'?  A.  It  looks  like 
the  same  Ink,  and  It  might  be.  I  erased  It  to 
get  the  word  'North'  in ;  looks  like  the  same 
Ink.  Q.  It  was  not  made  at  the  same  time 
the  body  of  the  deed  was  written  in?  A. 
It  don't  look  like  the  same  Ink." 
Redirect  examination: 
"Q.  Mr.  Harber  gets  yon  to  say  that  you 
erased  'W  there  and  wrote  'North.'  Did  you 
mean  to  say  that?  A.  I  didn't  erase  'W,'  I 
erased  the  letter  *N,'  thaf  s  the  letter  that  I 
erased  was  the  letter  'N.'  Q.  Do  yon  know 
whether  or  not  he  did  make  a  loan  of  bis 
grandfather?  A.  I  think,  If  I  ain't  mistak- 
en, I  wrote  the  mortgage  or  trust  deed.  Q. 
You  wrote  the  note?  A.  I  think  so,  from 
Claud  to  his  grandfather.  Q.  And  Claud 
and  his  wife  both  signed  It?  A.  Yes,  sir. 
Q.  And  signed  the  deed  of  trust?  A.  Yes, 
sir.  Q.  That  was  to  Jacob,  the  grandfather? 
A.  I  don't  remember  his  name,  only  Claud's 
grandfather  Plckenpaugb." 
Recross-examlnation : 

"Q.  If  the  letter  'N'  was  so  plain,  then 
what  would  be  the  use  of  erasing  it?  A. 
It  was  plain  to  me,  but  I  don't  suppose  It 
was  to  the  recorder.  Q.  He  told  you  he  had 
been  to  the  recorder  and  tried  to  get  him 
to  record  it  as  an  'N'?  A.  Yes,  sir.  Q.  And 
when  the  recorder  refused  to  do  It  and  in- 
sisted upon  it  being  a  'W,'  then  you  took 
your  pen  and  erased  It  and  changed  it?  A. 
Yes,  sir;  I  did,  and  It  was  the  letter  'N.' " 
Mr.  Arthur  Young  testified  as  follows: 
Direct  examination: 

"Q.  What  official  position  do  you  hold? 
A.  Collector  of  Jackson  township;  towuship 
taxes.  Q.  You  know  the  Plckenpaughs?  A.  | 
Yes,  sir.  Q.  Do  you  know  of  this  land  that 
aaud  bought  of  his  father?  A.  Yes,  sir. 
Q.  Can  you  give  the  numbers  of  it?  A. 
WeU,  I  don't  say  that  I  can,  but  I  think 
the  north  half  of  the  northeast  quarter  of 
section  7;  but  the  40,  I  couldn't  say  I  could 
glTe  that.  Q.  It  is  right  east  of  it?  A. 
Yes,  sir.  Q.  Can  yon  give  the  numbers  of 
it?  A.  Yes,  sir.  Q.  You  have  a  farm  ad- 
Joining  that?  A.  Yes,  sir.  Q.  Do  you  know 
whether  or  not  this  land  that  Claud  Ijought 
of  his  father  in  1003  was  advertised  for  sale 
under  an  execution?  A.  Yes,  sir.  Q.  Was 
there  anything  said  to  you  about  buying  it? 
A.  Yes,  sir.  Q.  Why  did  they  want  to  sell 
It?  A.  For  to  pay  off  a  security  note.  Q. 
A  bank  Judgment?  A.  Yes,  sir.  Q.  What 
did  they  offer  you  the  land  for?  A.  $25  an 
acre.  Q.  What  would  you  say  the  land  was 
worth?  A.  I  had  offered  him  $25  before 
that,  and  he  wouldn't  take  it  Q.  Who  had 
been  paying  the  taxes  for  that  since  that 
time?    A.  Claud  Plckenpaugb.    Q.  Who  has 


A.  Well,  I  think  be  plowed  some  that  faU; 
I  think  he  bought  It  In  1903." 
Cross-examination: 

"Q.  How  long  have  you  been  collecting 
taxes  up  there?  A,  I  collected  two  years 
before  this  year.  Q.  You  collected  in  1903- 
M-06?  A.  Yes,  sir.  Q.  How  much  prop- 
erty has  Claud  Plckenpaugb  been  paying 
taxes  on  aside  from  this  land.  If  any?  A. 
Well,  I  don't  know  as  I  can  say  exactly. 
Q.  I  don't  expect  you  can  tell  exactly.  A. 
Two  or  three  hundred — about  three  hun- 
dred. Q.  How  long  have  you  known  him? 
A.  We  were  boys  together.  Q.  How  old  are 
you?  A.  Thirty-two.  Q.  Prior  to  his  mar- 
riage where  did  he  live?  With  whom?  A. 
With  bis  father  then.  Q.  How  long  has  he 
been  married?  A.  Pour  years.  Q.  How 
long  after  he  was  married  until  he  moved 
onto  this  land?  A.  About  a  year  and  a 
half,  I  reckon.  Q.  Where  did  he  live  that 
year  and  a  half?  A.  North  of  Central  City. 
Q.  On  part  of  his  father's  land?  A.  Tes, 
Bit.  Q.  The  part  that  he  afterwards  con- 
veyed to  Claud's  grandfather?  A.  No,  sir. 
Q.  Conveyed  to  Mr.  Williams?  A.  Yes,  sir. 
Q.  Where  did  his  grandfather  live  then?  A. 
I  think  in  the  east  end  of  the  county.  Q. 
How  long  has  It  been  since  he  lived  In  this 
county,  tbe  grandfatb«,  Jacob  Plcken- 
paugb? A.  Well,  I  can't  just  say  when  he 
left,  but  he  came  from  Piano,  Iowa,  to  pay 
his  taxes  last  year.  Q.  And  this  is  about 
tbe  same  quality  of  land  as  they  conveyed 
to  the  grandfather?     A.  Yes,  sUr."' 

Mr.  Jacob  Plckenpaugb  testified  as   fol- 
lows: 

Direct  examination: 

"Q.  Mr.  Plckenpaugb,  where  do  you  live? 

A.  I  live  at  tbe  present  time  In  Piano.  Iowa. 
Q.  Where  bad  you  lived  before  gobig  to 
Piano?  A.  In  Grant  township,  east  part  of 
this  connty.  Q.  How  long  had  you  lived  In 
this  coun^?  A.  About  40  years.  Q.  You 
are  tbe  father  of  N.  B,  Plckenpaugh  and 
grandfather  of  Claud  Plckenpaugh?  A.  Tes, 
sir.    Q.  Were  you  present  at  your  son's,  N. 

B.  Pickrapaugb,  In  August  two  years  ago. 
when  N.  B.  Pickmpangh  and  his  wife  made 
a  deed  to  Claud  Plckenpaugb?  A.  Yes,  sir. 
Q.  You  may  state,  Mr.  Plckenpaugh,  wheth- 
er or  not  you  made  a  loan  of  money  to  your 
grandson  at  that  time?  A.  Yes,  sir;  I  loan- 
ed him  $310.20,  if  I  am  not  mistaken.  Q. 
Did  you  take  your  grandson's  note  for  It? 
A.  Yes,  sir;  took  a  mortgage  on  the  40'b  of 
land.  Q.  Were  these  the  same  40'b  of  land 
that  bis  father  deeded  to  him?  A.  Yes,  sir. 
Q.  You  saw  the  land,  did  you?  A.  Why, 
yee,  sir;  I  have  seen  tbe  land  a  number  of 
times.  Q.  C^n  you  tell  if  It  lays,  tbe  three 
40's,  in  a  string,  east  and  west?  A.  Yes. 
sir.  Q.  And  Joins  right  up  to  bis  other  land 
on  the  west  of  it?    A.  It  comers  with  the 


been  farming  It?    A.  Claud  Plckenpaugh  as    land  that  N.  B.'s  house  to  on,  i  think,     q 


a    renter.     Q.  Wasn't   be    farming    It   that 
year,  1903;    remember  when  he  rented  it? 


Do  you  know  what  their  purpose  was  in  sell, 
ing  this  land?    A.  Well,  yes,  sir;   I  think  X 
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do.  Q.  Tell  the  conrt  A.  Tbe  purpose  was 
to  pay  his  honest  debts.  Q.  Was  there  any 
debts  then  pressing  him?  A.  Tes,  sir.  Q. 
What  debt  was  It?  A.  A  debt  that  the  bank 
bad  against  N.  B.  Q.  Had  an  execution 
out?  A.  Yes,  sir,  and  the  land  advertised 
for  sale.  Q.  Now,  to  whom  was  that  $310 
paid?  A.  Why,  that  $310  was  paid  to  Sher- 
iff Crooks.  Q.  Who  paid  !(?  A.  I  did.  Q. 
And  yonr  grandson  gave  yon  a  note  and 
deed  of  trust  for  it  then?    A.  Yes,  sir." 

CrosB-examtnatlon : 

"Q.  Let  me  see  that  note,  please.  Yon 
say  this  was  all  one  transaction,  the  making 
of  the  deed  and  the  giving  of  the  note?  A. 
All  tene  at  the  same  time.  Q.  And  all  on 
the  same  date?  A.  Yes,  sir;  Mr.  Valentine 
drawed  the  note  and  drawed  the  mortgage. 
Q.  And  yon  still  have  the  note?  A.  Yes, 
tit;  I  have  the  note  and  mortgage.  Q. 
Mortgage  on  the  same  land?  A.  Yes,  sir. 
Q.  Recorded?  A.  Yes,  sir.  Q.  Note  has  nev- 
er been  paid  to  yon?  A.  Why,  no;  If  it 
was,  I  wouldn't  have  the  note,  I  presume. 
Q.  Mr.  Plckenpaugh,  your  son,  N.  B.,  at  that 
time  had  a  considerable  amount  of  stock 
OD  hands,  did  he  not?  A.  Well,  yes,  sir;  I 
think  be  had  some  stock ;  I  don't  know  bow 
much,  though.  Q.  Had  97  head  of  cattle, 
didn't  he,  on  the  place  at  that  time?  A.  No, 
I  think  not  that  many  at  that  time.  Q.  You 
don't  know  whether  be  liad  97  bead  of  cattle 
and  27  head  of  horses?  A.  No,  sir;  he  had 
some  horses  and  cattle,  but  how  much  he 
had,  I  don't  know.  Q.  He  was  quite  a  large 
farmer,  and  continued  so  until  he  conveyed 
his  land,  i>art  to  his  boy  and  part  to  you? 
A.  Wliy,  he  had  some  left.  Q.  Be  conveyed 
part  of  it  to  you  afterwards?  A.  He  con- 
veyed 120  acres  to  me,  but  I  paid  him  for  it 
Q.  Conveyed  it  to  yon  when  yon 'were  not  in 
this  state?  A.  I  lived — ^when  the  deed  was 
brought  to  me,  I  lived  in  the  state  of  Iowa. 
Q.  He  conveyed  tbe  land  to  you  when  you 
were  not  here,  and  not  even  in  the  state? 
A.  I  have  told  you.  Q.  Tell  me  again.  A. 
He  brought  the  deed  to  me  In  Piano  in  Iowa. 
Q.  And  did  pretend  to  have  a  deed  made  to 
you  on  the  26th  day  of  April,  1904?  Was 
you  in  this  county  or  state  at  that  time?  A. 
No,  not  on  that  date,  I  wasn't  Q.  Then  you 
wasnt  here  when  that  pretended  deed  was 
made  to  you,  and  even  when  It  was  record- 
ed? A.  No,  sir;  I  sent  it  to  the  recorder. 
Q.  When  did  yon  first  learn  of  that  deed? 
A.  If  it  is  necessary  for  me  to  go  Into  de- 
tails, I  will  tell  it  When  I  first  learned 
of  the  deed—  Q.  By  the  Court:  That  Is 
what  he  asked  yon.  A.  I  had  let  N.  B.  have 
1600  in  money,  and  at  the  time  I  made  a 
contract  with  him  that  I  was  to  have  a  120 
acres  of  land  there  and  assume  a  mortgage 
Of  $2,400  and  give  him  $600  when  he  made 
me  a  deed ;  and  he  brought  me  the  deed  and 
I  gave  blm  tbe  $600.  Q.  Were  you  in  this 
coanty  or  in  this  state  at  the  time  that 
tbe  deed  purported  to  have  been  made  to 
yoa  on  the  26th  day  of  April,  1004?     A. 


No,  I  was  in  the  state  of  Iowa.  Q.  You 
know  nothing  about  him  going  to  Squire 
Helferstine  at  that  time  and  try  to  have 
him  make  a  deed  and  take  his  wife's  ac- 
knowledgment over  the  telephone?  A.  I 
don't  know  anything  about  the  deed;  all 
I  know  about  the  deed  is  simply  this: 
We  bad  a  contract  that  I  was  to  assume  the 
payment  of  that  $2,400,  and  when  he  made 
me  a  deed  I  was  to  pay  him  $600,  and  that's 
what  I  done.  He  brought  me  the  deed  In 
Iowa.  Q.  When  was  It  brought  to  you?  A. 
I  think  be  brought  it —  I  wouldn't  say  posi- 
tively as  to  the  date.  I  think,  though,  it  is 
Just  probable,  maybe  the  next  day  after  It 
was  made ;  I  ain't  sure  about  that ;  wouldn't 
say  positively.  Q.  Did  you  know  court  was 
In  session  here  at  that  time?  A.  Well,  I 
don't  remember.  Q.  Did  yon  know  there  was 
a  suit  pending  against  him  at  that  time?  A. 
Probably  I  did.  Q.  Don't  you  know  as  a 
matter  of  fact  that  the  very  day  that  this 
deed  purports  to  have  been  made  to  you  for 
tbe  120  acres  of  this  land,  tbe  26tb  day  of 
AprU,  1004,  that  your  son,  N.  B.  Plcken- 
paugh, was  right  in  this  conrt  pretending  to 
desire  a  continuance  in  this  very  case  in 
order  that  bis  lawyer  might  get  here,  and 
during  tbe  time  that  he  was  so  pretending 
that  he  made  this  deed?  A.  I  don't  know 
about  that  Q.  Didn't  he  tell  yon  there  was 
a  suit  against  him?  A.  I  don't  recollect 
whether  he  did  or  not  Q.  Do  you  pretend 
to  tell  the  court  that  you  don't  know  there 
was  a  suit  pending  then  at  that  very  time? 
A.  I  may  have  known  It;  I  am  not  positive 
about  that;  don't  know  whether  I  did  or 
not  Q.  Didn't  be  tell  yon  he  had  left  his 
wife  In  town  and  that  they  would  telephone 
for  blm,  and  be  came  there  to  tell  you  about 
the  suit?  A.  I  don't  know  anything  about 
that;  I  know  he  brought  me  the  deed,  and 
that's  all  I  know  about  it;  I  wasn't  there. 
Q.  Did  you  give  him  $600  by  check  or  count 
it  out  in  cash?  A.  Counted  it  out  in  cash. 
Q.  Had  it  there  in  the  bureau  drawer; 
where  did  you  have  It?  A.  I  had  it  in  the 
safe.  Q.  At  home?  A.  I  have  got  a  safe 
and  I  keep  my  valuables  there.  Q.  How 
mucb  other  money  did  you  hare  there?  A. 
Well,  I  don't  Just  remember  how  much; 
probably  from  $600  to  $800  more.  Q.  You 
bad  from  $1,200  to  $1,400  in  your  safe?  A. 
I  think  I  bad  about  $1,500.  Q.  And  you  Just 
counted  him  out  the  cash  on  the  day  he 
brought  you  the  deed?  A.  Yes,  sir.  Q.  You 
don't  know  whether  be  told  you  he  left  court 
and  there  was  a  suit  pending  against  him? 
A.  No,  sir ;  don't  recollect  of  him  telling  me 
anything  about  it  Q.  Yon  say  you  had  some 
kind  of  an  agreement  before  that  at  some 
time,  when  he  would  make  a  deed  to  a  120 
acres — the  time  was  not  set?  A.  I  don't 
think  there  was  any  specific  time  set  for  him 
to  make  it  Q.  But  at  such  time  as  he  saw 
fit  to  make  it  you  would  assume  $2,400?  A. 
He  wanted  me  to  take  tbe  land  and  pay  the 
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(2,400  debt  for  bim  and  let  him  have  some 
money  to  pay  some  other  debts  that  he  was 
owing,  and.  In  order  to  help  him  out,  I  don^ 
It  Q.  You  had  some  talk  with  him  before 
making  this  deed,  in  which  yon  had  told  him 
that  If  at  some  time  he  would  make  yon  a  deed 
to  thlS/  land,  that  you  would  assume  $2,400 
and  give  him  $600?  A.  Yes,  sir;  I  think  we 
bad  a  kind  of  a  written  contract  Q.  Where  is 
that  written  contract?  A.  I  don't  know  Just 
where  it  i&  Q.  When  did  you  see  it  last? 
A.  I  think  when  I  paid  him  the  money  I 
gave  him  up  the  contract  Q.  Who  wrote  it? 
A.  I  think  I  wrote  it  myself.  Q.  Well,  you 
knew  there  was  no  time  as  to  when  the  con- 
veyance was  to  be  made?  A.  I  don't  think 
there  was,  if  I  remember  right  Q.  Or  when 
the  money  was  to  be  paid?  A.  I  think,  as 
near  as  I  remember  about  the  matter  is  this  : 
That  when  he  made  me  a  deed  for  that  120 
acres  of  land  that  I  was  to  give  him  |600 
In  money  and  assume  the  payment  of  this 
12,400,  and  I  gave  him  the  money  and  noti- 
fied Mr.  Brawford — ^he  was  the  agent— that 
the  money  was  got  through,  and  notified 
Mr.  Brawford  that  I  bad  got  the  land.  Q. 
Have  you  ever  paid  the  (2,400?  A.  No,  sir ; 
I  have  not  paid  the  $2,400,  but  I  have  paid 
the  interest  on  It  Q.  At  that  time  Plcken- 
paugb,  your  son,  wasn't  owing  you  anything? 
A.  After  I  paid  him  the  $600.  Q.  The  con- 
sideration for  the  land  was,  you  was  assum- 
ing the  debt  of  $2,400  and  paying  him  $600? 
A.  Yes,  sir;  tliere  wbs  other  notes  that  I 
had  paid  for  him  at  other  times.  Q.  Did 
you  count  them?  A.  Not  in  that  transaction. 
Q.  You  was  Just  paying  him  the  $600  and 
keeping  these  notes  and  other  obligations 
to  him?  A.  Yes,  sir.  Q.  And  in  your  talk 
about  the  purchase  of  this  land  there  was 
nothing  said  about  you  taking  out  your  ac- 
counts against  him? .  A.  Well,  he  wanted 
the  money,  and  wanted  me  to  carry  the  oth- 
er notes.  I  had  a  note  against  him  that  I 
paid  Mr.  Bonfoey  $321,  I  think  it  was;  I 
have  that  note  yet  Q.  You  was  simply 
trading  for  the  120  acres  of  land?  A.  I 
simply  bought  the  120  acres  of  land  to  help 
Iilm  pay  his  honest  debts.  Q.  You  didn't 
know  what  the  effect  would  be  on  a  suit 
pending  and  Judgment  rendered  if  you 
wouldn't  do  this,  did  you,  or  stop  to  inquire? 
A.  Why,  no;  I  didn't  know  that,  or  stop  to 
Inquire  anything  about  it  I  just  paid  him 
the  money  as  I  had  agreed  to  do  when  he 
made  me  the  deed.  Q.  When  had  you  been 
down  to  his  house  prior  to  this?  A.  Why,  I 
hadn't  been  there  prior  to  that  The  day  I 
let  Claud  have  this  money  and  this  mortgage 
and  notes  to  Claud  was  executed,  that  was 
the  last  time  I  had  been  there.  Q.  That  was 
in  1003?  By  the  Court:  Was  that  when  you 
made  that  contract?  A.  No,  sir;  when  we 
made  this  contract  about  the  120  acres  of 
land  he  was  at  my. house — come  to  see  me. 
Q.  When  was  the  first  time  yon  ever  talked 
atx>ut  It?  A.  As  near  as  I  remember  the 
time,  kind  of  made  a  contract  and  wrote  up 


a  kind  of  agreement,  was,  I  think  about  the 
18th  of  March,  1904.  Q.  No  time  q>ecified 
when  he  was  to  make  the  conveyance?  A. 
No  particular  time.  Q.  Do  that  whenever  it 
suited  him,  or  if  it  ever  suited  him?  A.  If 
he  didn't  do  it  be  wouldn't  have  got  the 
money.  Q.  It  was  a  matter  of  choice  en- 
tirely wlttt  him?  A.  Yes,  sir.  Q.  You  en- 
tered into  an  agi;eement  that  if  he  ever  saw 
fit  to  convey  you  the  120  acres  of  land  you 
would  assume  $2,400  or  fibe  mortgage,  and 
pay  him  $600?  A.  That  was  the  contract 
Q.  You  kept  it  after  it  was  written?  A.  I 
bad  it  until  he  brought  me  the  deed,  and 
when  he  brought  me  the  deed  I  think  I  gave 
it  up  to  him.  Q.  Didn't  lie  tell  you  he  came 
from  court  here?  A.  I  don't  remember  that 
he  did  or  didn't  There's  a  direct  railroad 
from  our  place,  or  within  three  miles  of  it, 
it  goes  down  to  Lucerne,  and  when  be  come 
to  my  place  he  came  on  that  road.  Q.  Do 
you  know  what  became  of  all  his  horses  and 
cattle  that  he  bad  at  the  time  he  was  mak- 
ing yon  this  deed?  A.  Don't  know  anything 
about  that  Q.  Nearly  100  head  of  cattle 
and  22  head  of  horses  and  1  mtile?  A.  I 
think  the  Drumm  Commission  Company  had 
a  lien  on  his  cattle  and  horses,  too,  probably, 
though  I  never  saw  it  Q.  Do  you  know 
what  became  of  the  $600  yon  paid  him?  A. 
Well,  I  think  he  paid  the  Drumm  Commis- 
sion Company  a  part  of  it  but  Just  how 
much  of  it  I  don't  know — ^they  were  press- 
ing him.  Q.  And  when  be  made  this  convey- 
ance to  you  he  made  such  sales  as  to  entire- 
ly strip  himself  of  all  property  that  could  be 
got  at  upon  execution?  A.  Well,  probably  he 
sold  all  the  property  that  would  be  subject 
to  execution.  Q.  Prior  to  that  time  be  had 
always  been  good  upon  execution,  hadn't  be?- 
A.  I  think  so.  Q.  But  after  that  time  there- 
was  no  chance  to  collect  a  dollar  fronl  him, 
after  you  and  the  son  got  through  your  deal- 
ing? A.  We  paid  every  dollar  the  property 
was  worth.  Q.  Yon  know  the  usual  rule  is 
not  to  loan  to  exceed  40  per  cent,  of  the 
appraised  value?  A.  I  don't  know.  Q.  You 
don't  know  who  appraised  it?  A.  No,  sir; 
I  don't.  Q.  You  say  you  wrote  this  contract 
that  you  have  mentioned  between  you  and 
your  son?  A.  I  think  so.  Q.  Where?  A.  At 
home.  Q.  When?  A.  If  my  memory  serves 
me  right  I  think  It  was  on  the  18th,  may  be, 
of  March — somewhere  about  that  time.  Q. 
You  had  talked  with  your  son  about  this  con- 
veyance before  that?  A.  Before?  Q.  The 
18th  of  March,  the  day  of  your  sale?  A. 
Well,  it  is  my  mistake.  Q.  The  day  of  the 
sale  was  the  28th  of  March?  A.  Yes,  sir. 
Q.  And  you  had  talked  with  your  son  about 
It  prior  to  the  18th  of  March?  A.  Yes,  sir; 
I  think  so.  Q.  And  when  first?  A.  Well, 
now,  I  couldn't  tell  you  positively  when; 
some  time  during  the  latter  part  of  the  win- 
ter, or  about  that  time.  Q.  You  lived  in 
about  26  miles  of  your  son  ever  since  you 
left  this  county?  A.  Wdl,  I  guess  it  Is 
further  than  25  miles— SO  or  85.     Q.  Ton. 
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keep  in  tonCh  with  Ills  affairs  all  the  time? 
A.  Why,  no,  I  don't  keep  in  touch  with  his 
affairs.  Q.  What  is  this  land  worth  an  acre, 
for  roit — tlie  120  acres  yon  have  got — $2.50? 
A.  I  don't  suppose  It  wonld  bring  that  Q. 
Well,  abont  what?  Give  your  estimate.  A. 
I  suppose  probably  bring  $1.75  or  $2.  Q.  It 
is  about  the  same  value  as  land  of  your 
grandson?  A.  Yes,  sir.  Q.  When  did  you 
leave?  A.  I  left —  weU,  my  sale  was  on 
the  28th  of  March,  and  I  left,  I  think,  the 
thirteenth  day  afterward.  Q.  1004?  A.  Yes, 
sir.  Q.  AH  the  papers  in  this  county  publish- 
ed the  circuit  court  docket  preceding  court? 
A.  Probably  they  do.  Q.  You  always  ob- 
served that  as  well  as  other  news  items  from 
this  county?  A.  Sometimes  I  look  at  it; 
most  generally  look  over  the  docket  Q. 
Don't  know  why  he  said  he  should  make  a 
deed  at  tills  Inopportune  minute?  A.  Didn't 
make  any  statement  Q.  He  came  and  hand- 
ed you  the  deed  and  you  went  down  in  your 
safe  and  got  him  the  $600  and  the  contract 
and  said,  "Go,  son"?  A.  I  paid  him  his  mon- 
ey according  to  the  agreement  Q.  How  far 
from  your  boose  to  Lucerne?  A.  Three 
miles.  Q.  To  the  railroad?  A.  About  three 
miles,  not  quite  three  miles.  Q.  And  yon 
think  he  walked?  A.  I  think  so.  Q.  Now, 
Mr.  Pickenpaugh,  this  suit  here  upon  which 
this  suit  was  rendered  on  April  26,  1904^ 
was  brought  to  and  pending  in  the  November 
term,  1003,  of  this  court;  did  you  know 
that?  A.  I  don't  know  whether  I  did  or 
not  Q.  Do  you  want  this  court  to  believe 
there  was  a  suit  pending  for  attorney's  fees 
against  your  son  for  $2,000  before  he  made 
this  deed,  and  you  was  Ihtlmate  with  him, 
yon  at  his  house  and  he  at  yours,  an^  you 
didn't  know  anything  about  It?  A.  I  might 
have  known  there  was  a  suit  against  him; 
I  tlilnk  likely  I  did.  Q.  Did  you  know  there 
was  a  suit  pending  for  $2,000  at  the  Novem- 
ber term,  1908,  and  didn't  yon  know  that  if 
your  son  told  you  it  was  continued,  that  he 
got  a  continuance  because  he  couldn't  get  a 
lawyer  that  he  pretended  to  employ  in  Iowa 
to  come  and  try  it?  A.  No,  I  know  this :  I 
know  he  went  some  time  to  see  Howell  on 
some  business  but  my  impression  was  that 
be  was  going  to  hire  Howell  to  conduct  a 
suit  against  the  railroad  company.  Q.  Tell 
the  court  whether  or  not  prior  to  November, 
1903,  you  were  not  taking  a  paper  in  this 
county?  A.  Prior  to  November?  Q.  Yes,  sir, 
1906?  A.  I  think  I  was  taking,  prior  to 
Xorember,  two  of  them.  Q.  How  many 
times  do  yon  say  your  son  Napoleon,  be- 
tween the  22nd  day  of  October,  1908,  and  the 
time  of  the  delivery  to  you  of  this  deed,  in 
April,  1904,  was  in  Iowa,  at  your  house?  A. 
Well,  I  couldn't  tell  positively.  Q.  Some  half 
dosen  times?  A.  Well,  probably  not  that 
often;  I  dont  remember  Just  how  often  I 
■aw  him." 

Redirect  examioatioa: 

"Q.  Mr.  Pickenpaugh,  something  said  here 
•boot  a  suit  your  son  intended  to   bring 


against  the  railroad  company;  when  was 
your  son  hurt?  A.  Well,  I  couldn't  give  the 
date;  I  don't  remember.  Q.  Abont  four 
years  ago,  wasn't  it?  A.  I  think  so.  Q.  In 
1901?  A.  Yes,  sir.  Q.  What  has  been  his 
health  and  ability  to  carry  on  his  farm  and 
conduct  his  business  since  that  time?  A. 
Well,  be  has  had  no  health,  and  a  good  deal 
of  the  time  he  is  incapacitated  for  business, 
even  to  look  after  his  Interests.  Q.  Well, 
his  business  has  been  In  a  failing  condition 
ever  since  he  was  hurt?  A.  Yes,  sir.  Q. 
Been  going  down?  A.  Yes,  sir.  Q.  Well,  Mr. 
Harber  asked  you  about  blm  having  some- 
thing like  97  head  of  cattle  and  a  lot  of 
horses?  A.  Yes,  sir.  Q.  Do  you  know 
whether  there  was  a  mortgage  for  a  con- 
siderable sum  on  that  stock?  A.  Yes,  sir. 
Q.  Do  you  know  what  the  mortgage  amount- 
ed to?  A.  I  don't  know.  Q.  To  what  pro- 
portion of  their  value?  A.  I  never  knew 
what  tlie  amount  of  that  mortgage  was. 
Q.  Now,  you  say  tliat  your  recollection  is 
that  you  executed  that  contract  for  the' 
purchase  of  this  land,  you  think,  on  the  18th 
of  March,  1904?  A.  Yes,  sir.  Q.  Did  yon 
give  it  up  when  you  got  the  deed?  A.  I 
tmnk  so.  Q.  Do  you  recollect  whether  or 
not  you  entered  a  memorandum  on  the  back 
of  the  contract  of  the  date  when  you  re- 
ceived the  deed?  A.  Why,  probably  I  did. 
Q.  Look  at  this  paper  and  see  if  you  can  tell 
what  it  is  (witness  here  handed  paper)?  Q. 
You  say  you  gave  the  contract  up  at  the 
time  you  got  the  deed;  have  you  seen  It 
since?  A.  No,  sir.  Q.  Look  at  that  and  see 
what  It  is,  please?  A.  Well,  that's  a  mem- 
orandum of  the  contract  Q.  Is  that  the 
contract  the  written  contract  that  yon  and 
your  son  signed?  A.  Yes,  sir.  Q.  Bead  It 
please.  By  Mr.  Harber:  Let  me  see  it  (Pa- 
per lianded  Mr.  EUtrber.)  By  Judge  Hlgbee: 
Now,  read  it  please.*  A.  'March  18,  1904. 
This  day  N.  B.  Pickenpaugh  has  sold  to  3. 
W.  Pickenpaugh  the  northwest  quarter  of 
section  No.  7,  township  66,  and  range  20  in 
Putnam  county  Missouri,  for  $3,000;  $2,400  on 
a  loan  on  said  land  and  $600  cash  when  deed 
is  made.'  Q.  Whose  signature  to  that?  A.  N. 
B.  Pickenpaugh  and  3.  W.  Pickenpaugh.  Q. 
Are  those  the  signatures  of  yourself  and  son, 
N.  B.?  A.'  Yes,  sir.  Q.  And  that  the  contract 
you  spoke  of  as  having  written  at  the  time?  A. 
Yes,  sir.  Q.  What  memorandum  Is  on  the  back 
of  that?  A.  'Delivered  April  26,  and  $600  paid.' 
Q.  What  date  Is  that— what  year?  A.  1904. 
Q.  Who  wrote  that  on  there?  A.  I  did ;  it 
is  my  handwrlte.  Q.  Was  tliat  the  day  he 
delivered  the  deed  to  you?  A.  I  tliink  so. 
Q.  That  whole  contract  Is  In  yonr  handwrit- 
ing? A.  Yes,  sir.  Q.  Now,  Mr.  Picken- 
paugh, I  wUl  ask  you  to  state  to  the  court 
whether  or  not  you  know  of  your  son  be- 
ing Indebted  in  any  sum  to  Harber  &  Knight 
or  OhUders  Bros?  A.  Well,  I  know  there 
was  a  contract  drawn  up  between  Harber  & 
Knight  and  th^  was  to  prosecute  a  case 
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for  him  tor  33  per  cent  of  what  they  would 
get,  and  after  that,  some  time  afterward, 
they  drawed  up  another  contract  for  15  per 
cent  more.  Q.  I  will  ask  you  if  you  know 
whether  or  not  your  son  owed  them  any 
money  at  the  time  yon  made  this  contract 
for  the  land?  A.  I  knew  that  the  contract 
existed,  that  they  had  never  done  anything 
'  In  the  case,  and  wasn't  Justly  entitled  to  a 
cent.  Q.  Did  you  know  whether  there  was 
any  indebtedness  on  the  part  of  your  son  to 
them  at  that  time?  A.  No,  sir;  he  didn't 
owe  them  anything  Justly.  Q.  Why  did  you 
buy  that  land?  A.  To  help  blm  pay  bis 
honest  debts.  Q.  The  debts  on  these  cat- 
tle and  horses?  A.  I  think  part  of  the  cattle 
and  $2,400  of  It  was  borrowed  money,  mort- 
gage given  for —  Q.  He  used  this  money  in 
payment  of  debts — this  $600?  A.  Yes,-  sir. 
Q.  Had  you  any  purpose  In  buying  this  land 
to  assist  your  son  in  defrauding  any  of  bis 
creditors?  A.  No,  sir;  I  simply  done  it  be- 
cause I  had  the  money  and  wanted  to  help 
him  out  if  I  could.  I  advanced  him  money 
several  times;  two  or  three  different  times. 
Q.  He  was  owing  you  other  money?  A.  Yes, 
sir.  Q.  To  what  amount?  A.  Well,  to  the 
amount  of  $300  that  I  paid  to  Bonfoey ;  $331, 
I  believe,  it  was  I  paid  Bonfoey  a  year  ago 
last  November,  probably." 
•  Recross  examination: 

"Q.  That  mortgage  has  never  been  satis- 
fied, has  it — ^the  Bonfoey  mortgage?  A.  No, 
sir.  Q.  Now,  you  know  sufficient  in  detail 
of  your  son's  business  to  know  that  there 
was  a  suit  instituted  against  the  Milwaukee 
Railroad  Company  for  $25,000  for  personal 
injuries?  Answer  'Yes'  or  'No.'  A.  I  don't 
know  what  the  amount  of  the  suit  was 
brought  for.  Q.  You  know  of  the  details  of 
it,  even  ^e  contract  the  amount  tbey  were 
to  receive?  A.  I  saw  the  contract  Q.  He 
showed  you  the  contract?  A.  I  think  so; 
yes,  sir.  Q.  Then  afterwards  the  case  was 
removed  to  the  United  States  court?  A.  I 
don't  know.  Q.  You  know  it  got  down  to 
Kansas  City?  A.  Yes,  sir.  Q.  And  then 
you  know  it  was  suggested  that  other  law- 
yers be  employed  at  Kansas  City ;  your  son 
Informed  you  of  that?  A.  No,  sir;  don't 
remember  that  he  did.  Q.  You  know  very 
well  that  a  question  arose  as  to  the  lawyers, 
and  increased  the  fee  from  33  per  cent  to 
15  per  cent  more?  He  told  you  that?  A. 
Napoleon  showed  me  the  contract  Q.  And 
'that  was  the  purpose  of  employing  other 
lawyers.  Harber  &  Knight  and  Childers 
was  to  pay  Iialf  the  fee  of  what  they  got 
and  wanted  him  to  pay  the  other  half?  A. 
I  didn't  understand  it  that  way.  Q.  Then 
you  understood  he  settled  or  dismissed  the 
suit;  you  knew  that?  A.  Yes,  sir.  Q.  And 
you  know  of  your  son  dismissing  the  suit? 
A.  Yes,  sir;  I  know  he  dismissed  it  Q. 
Then  he  told  yon  that  Harber  &  Knight  and 
Childers  Bros,  were  claiming  a  fee  off  blm, 
but  they  never  done  anything,  and  you  say 


that  dldnt  he?  A.  Yes,  sir;  he  told  me 
that  Harber  &  Knight  took  four  depositions 
was  all  he  done  in  the  case.  Q.  But  he  told 
you  they  were  claiming  a  fee,  did  he  not? 
A.  Don't  remember  at  the  time  that  him 
and  I  had  that  talk  about  it;  I  don't  think 
he  made  any  claim  of  a  fee.  Q.  When  was 
that?  A.  That  was  some  time  after  the  case 
was  dismissed;  some  time  after,  I  think. 
Q.  And  you  say  they  never  done  anything  be- 
cause he  told  you  that  Ton  don't  know  your- 
self? A.  No,  sir.  Q.  Ton  don't  know  how 
many  trips  they  made  to  Kansas  City,  or 
how  many  trips  to  Iowa,  in  taking  deposi- 
tions and  otherwise?  A.  All  I  know  about 
what  was  be  said  and  other  parties.  Q. 
Who  took  Davis"  deposition?  A.  I  think 
Knight  maybe;  I  ain't  sure  about  it;  but 
some  one  took  his  deposition.  Q.  How  did 
Plckenpaugh  come  to  tell  you  they  hadn't 
done  anything  if  they  wasn't  making  a  claim 
for  fees?  A.  Dillydallying  the  case  along. 
Q.  That's  what  he  told  you?  A.  That's  the 
history  of  the  case.  Q.  That's  the  history 
you  got  from  your  son  Napoleon,  ain't  it? 
A.  Well,  yes,  I  got  it  from  hiUL  Q.  Then 
he  has  kept  you  in  touch?  A.  And  other 
parties.  Q.  What  others?  A.  Mr.  Culler  out 
here,  for  one.  Q.  Mr.  Culler  was  one  of 
the  securities?  A.  Yes,  sir.  Q.  So,  you  have 
talked  to  different  parties  about  it?  A.  Yes, 
sir.  Q.  Was  you  down  here  at  the  November 
term  of  court  when  the  case  was  to  be  tried  ? 
A.  No,  sir.  Q.  You  supposed  it  would  likely 
be  tried  at  the  November  term,  didn't  you? 
A.  I  supposed  likely  that  the  case  would 
be  continued.  Q.  Why  did  you  suppose  that? 
A.  Because  he  wasn't  ready.  Q.  Who 
wasn't?  A.  Napoleon.  Q.  How  do  yon  know 
that?  A.  Well,  he  told  me  that  he  wasn't 
Q.  Told  you  he  wasn't  going  to  be  ready 
before  court  met?  A.  Don't  know  as  he  told 
me  before.  Q.  Well,  during  the  term?  A. 
I  learned  it  from  him  or  other  parties;  I 
don't  remember.  Q.  You  learned  he  Ti;as 
not  going  to  be.  ready  at  the  November  term, 
1903?  A.  I  am  not  positive  about  it  now; 
I  couldn't  tell  where  I  learned  he  wasn't 
going  to  be  ready.  Q.  You  tell  the  court 
you  didn't  think  it  would  be  tried  at  that 
term,  because  you  thought  it  would  be  con- 
tinued? A.  Yes,  sir.  Q.  How  did  you  get 
the  impression?  A.  I  couldn't  say.  Q.  You 
said  you  understood  your  son  wouldn't  be 
ready,  and  that  It  would  be  continued ;  that's 
the  understanding  you  had?  A.  That  was 
an  impression  of  mine ;  don't  know  as  I  had 
a  correct  Inference  in  th6  matter.  Q.  And 
you  supposed  it  would  be  continued  because 
you  understood  your  son  wouldn't  be  ready ; 
isn't  that  true?  A.  That's  my  impresBlon 
about  the  matter.  Q.  Why  didn't  you  come 
down  at  the  April  term,  or  was  you  fixing 
to  come  when  your  son  came  there.  A. 
No,  sir.  Q.  Why  didn't  you  come  at  the 
April  term?  A.  Because  my  business  was 
such  it  required  my  attention.    Q.  You  knew 
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there  hadn't  been  any  serrlceB  rendered,  and 
this  suit  was  coming  up  against  your  son; 
didn't  yon  think  you  could  do  him  good  down 
here?  A.  Probably  I  could  if  I  had  been 
here;  but  I  couldn't  very  well  leave.  Q. 
You  testify  yon  didn't  come  because  your 
business  demanded  your  attention?  A.  Tea, 
sir.  Q.  Otherwise  you  would  have  come? 
A.  Yes,  sir.  Q.  Had  it  not  been  for  your 
business  demanding  your  attention  at  home, 
;on  would  liave  been  here?  A.  In  all  prob- 
ability I  would.  Q.  Now,  if  it  was  con- 
tinued at  the  November  term,  you  knew  It 
would  come  up  at  the  April  term?  A.  If  it 
had  been  continued,  certainly.  Q.  And  you 
knew  the  terms  of  court  here?  A.  I  bad 
lived  here  in  this  county  for  a  number  of 
years  and  knew  when  the  terms  of  court 
came.  Q.  What  time  in  the  day  did  your 
son  get  up  to  your  house  that  day  he  brought 
tills  deed?  A.  I  think  it  was  along  in  the 
evening.  Q.  How  far  was  it  from  here  to 
where  yon  lived  then — ^you  now  live  in  the 
same  place?  A.  Yes,  sir.  Q.  Sow  far?  A.  I 
don't  really  knpw  the  distance,  I  suppose 
prolwbly  35  or  maybe  40  miles.  Q.  How  do 
you  go  to  get  there?  A.  Oo  from  here  to 
Sedan  on  this  railroad,  and  then  you  take 
the  K.  &  W.  west  from  Sedan,  and  this  town 
Is  18  miles  west  of  Centerville." 

Mr.  Claud  A.  Plckenpaugh  testified  as  fol- 
lows: 

Direct  examination; 

"Q.  You  are  one  of  the  defendants  In  this 
case?  A.  Yes,  sir.  Q.  What  is  your  age? 
A.  Twenty-six.  Q.  Where  were  you  bom? 
A.  In  Putnam  county,  I  think.  Q.  How  long 
have  yon  lived  in  the  neighborhood  of  this 
land?  A.  Well,  I  have  lived  there  ever  since 
I  was  seven  or  eight  years  old.  Q.  When 
were  yon  married?  A.  April  10,  1901.  Q. 
And  before  you  were  married  you  lived  at 
home,  did  yon?  A.  Yes,  sir.  Q.  Where  have 
yon  lived  since  your  marriage?  A.  Two 
years  north  of  Central  half  a  mile.  Q. 
Where  la  that?  A.  It  was  a  mile  north  of 
tome.  Q.  You  lived  there  a  while,  and  then 
where  have  you  lived  since  that  time?  A. 
Well,  I  lived  down  on'  the  place  Pa  sold  to 
Grandpa;  moved  there  some  time  In  March, 
and  moved  off  some  time  in  September  onto 
the  place  where  I  now  live.  Q.  What  year? 
A  1903.  Q.  Now,  you  may  tell  the  court 
about  the  circumstances  of  your  bujring  this 
120  acres  of  land  from  your  father.  A. 
Well,  the  land  was  advertised.  Q.  By  whom? 
A  By  the  National  Bank.  Q.  Under  an  exe- 
cution? A.  Yes,  sir.  Q.  Then  what  did  you 
do?  A.  Well,  I  talked  to  him  about  it  and 
asked  if  he  was  going  to  pay  it  off,  and  he 
said  he  didn't  know  where  he  could  raise  the 
money;  I  told  him  if  he  would  sell  me  120 
acres  I  would  try  and  raise  it,  which  I  did. 
Q.  Yon  brought  up  the  matter  of  the  sale? 
A  Yes,  sir.  Q.  What  was  your  purpose  in 
doing  that?  A.  To  pay  off  the  execution  and 
atop  the  sale.  Q.  What  did  you  agree  to 
give  your  father  for  this  land?    A.  $3,000 


and  a  little  over.  Q.  How  was  it  to  be 
bought?  A.  I  agreed  to  raise  the  money  to 
pay  off  the  execution;  that  was  $310.21;  I 
borrowed  that  of  Grandpa.  Q.  Where  did  you 
see  him  and  get  the  money?  A.  He  was  at 
home.  Q.  You  went  to  his  home?  A.  I  sent 
Pa  to  see  if  he  had  the  money,  and  if  he  had, 
if  he  would  loan  it  to  me.  Q.  Oo  ahead  and 
tell  what  occurred.  A.  Well,  Grandpa  came 
up,  and  I  told  him  before  this;  he  owed 
me  In  the  first  place  $128  for  corn.  Q.  Who? 
A.  Pa;  and  owed  me  $100.  Q.  For  what? 
A.  For  a  horse.  Q.  When  did  you  let  him 
have  it?  A.  Didn't  let  him  have  it;  James 
Alexander  got  the  horse;  he  owed  Alexander, 
and  I  let  Alexander  have  the  horse,  and  took 
the  account  off  him — $100.  Q.  What  else? 
A.  Well,  sir,  during  harvest  I  hired  a  hand 
and  helped  him  put  up  his  hay ;  we  exchang- 
ed work,  and  the  creek  washed  my  hay  down 
and  I  paid  the  hand  $28  in  cash,  and  he 
owed  me  the  same,  and  he  owed  me  $128 
for  com.  And  I  turned  him  over. two  horses 
at  $200.  Q.  $56  for  help  with  the  hay,  $128 
for  com,  $100  to  Alexander,  and  $100,  two 
other  horses;  and  this  $310  you  borrowed 
from  your  grandfather?  A.  Yes,  sir.  Q. 
Know  whether  incumbrances  on  this  land? 
A.  Yes,  sir.  Q.  How  much?  A.  On  the  240 
acres  there  was  $4,500,  I  bought  half  of  the 
land  and  assumed  half  of  the  Incumbrance, 
which  would  be  $2,250.  Q.  How  about  this 
$300  to  Bonfoey?  A.  That  makes  $4,500.  Q. 
So  the  items  you  have  enumerated  and  the 
$2,260,  makes  how  much?  A.  $3,044.25.  Q. 
This  $210  note — did  you  assume  that  $210? 
A.  That  $210  note  I  think  was  payable  In  in- 
stallments as  interest ;  I  paid  my  part  of  the 
Interest  Q.  Well,  the  amount  that  you  as- 
sumed was  $2,250?  A.  Yes,  sir;  and  I  plac- 
ed $310  on  It  myself.  Q.  Now,  Mr.  Plcken- 
pangb,  why  did  you  buy  this  land?  A.  To 
save  the  home  place.  Q.  Did  you  buy  it  to 
defraud  creditors?  A.  No,  sir.  Q.  Did  yon- 
know  of  your  father  owing  these  gentlemen? 
A.  No,  sir.  Q.  Childers  Bros,  or  Harber  & 
Knight?  A.  I  did  not  Q.  Had  you  ever 
heard  anything  about  that?  A.  He  never 
did  tell  me  his  business,  and  I  never  med- 
dled with  it  Q.  This  was  before  the  suit? 
A.  Yes,  sir.  Q.  This  was  In  August?  A. 
Yes,  sir,  1903.  Q.  And  the  suit  was  October 
22d  following?  A.  Yes,  sir;  I  think  so.  Q. 
Who  wrote  the  deed?  A.  W.  A.  Valentine. 
Q.  Can  you  give  the  description  of  the  land 
that  you  bought  from  your  father?  A.  Well, 
I  bought  the  north  half  of  section  7.  Q. 
Well,  take  the  deed  and  see  If  you  can  de- 
scribe it?  A.  Forty  acres  of  the  northwest 
of  the  northwest  of  section  S,  township  65, 
range  20,  and  SO  acres  of  the  north  half  of 
the  northeast  quarter  of  section  7,  township 
65,  and  range  20.  Q.  Now,  then,  Mr.  Plcken- 
paugh, did  your  father  own  the  west  half 
of  the  northeast  quarter?  A.  No,  sir.  Q. 
You  bought  the  north  half  7  A.  Yes,  sir.  Q. 
Is  that  what  you  and  your  father  told  Valen- 
tine to  write  in  the  deed?    A.  Yea,  sir;  and 
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he  told  me  when  I  took  the  deed  to  him  the 
letter  was  an  'N.'  Q.  Did  you  see  and  read 
the  deed?  A.  Yes,  sir.  Q.  What  was  the 
letter?  A.  I  presume  It  was  an  'N.'  Thafa 
what  I  thought  It  was,  and  he  said  positlrely 
it  was ;  said  it  was  as  plain  as  the  nose  on  a 
man's  face.  Q.  Now,  Mr.  Pickenpaugh,  when 
did  yon  discover  that  there  was  any  mis- 
understanding about  this  being  an  'N'?  A. 
Well,  I  discovered  to  the  best  of  my  knowl- 
edge on  the  16th  of  Aognst  Q.  What  did 
yon  have  done  then?  A.  I  went  to  the  Jus- 
tice that  made  It  and  had  him  correct  it  Q. 
You  talked  to  the  recorder  about  it,  didn't 
you — Mr.  Underwood?  A.  No,  sir;  I  never 
talked  to  him  myself  about  it;  I  had  Mr. 
Little,  too.  Q.  Did  Mr.  Little  read  it?  A. 
I  presume  he  did.  Q.  He  is  a  pretty  good 
hand  at  reading  writing.  Isn't  he?  A.  Yes, 
sir.  Q.  When  was  that  you  made  this  dis- 
covery that  the  recorder  had  written  it  as 
'W'?  A.  Well,  it  was  day  or  two,  probably 
three  days  before  I  took  it  to  Valentine.  Q. 
That  was  last  August?  A.  Yes,  sir.  Q.  And 
that's  when  he  made  the  erasure  and  wrote 
the  word  'North'  In  there?  A.  Yes,  sir.  Q. 
After  you  bought  the  land,  did  you  take  pos- 
session of  It?  A.  I  had  possession  of  it  when 
I  bought  it  Q.  You  were  cultivating  it?  A. 
Yes,  sir;  part  of  it  Q.  Have  you  had  pos- 
session of  it  ever  since?  A.  Yes,  sir.  Q. 
What  doing?  A.  Farming  the  most  of  it 
Q.  Who  has  paid  the  taxes?  A.  I  have,  also 
the  Interest  Q.  Paid  the  interest  on  the 
mortgage,  have  you?  A.  Yes,  sir.  Q.  What 
improvements?  A.  I  moved  a  house  and 
fixed  it  up  and  built  a  bam  and  comcribs; 
dug  a  well.  Q.  living  on  the  land?  A.  Yes, 
sir.  Q.  For  how  long?  A.  Since  September, 
1903.    Q.  Lived  on  the  land?    A.  Yes,  sir." 

Cross-examination: 

"Q.  Up  to  the  time  of  your  marriage  you 
lived  at  home?  A.  Yes,  sir.  Q.  How  long 
after  your  marriage  did  you  live  there?  A. 
Two  weeks.  Q.  What  land  did  you  move  to 
then?  A.  Half  mile  north  of  CentraL  Q. 
What  land?  A.  Land  now  owned  by  Wil- 
liams. Q.  Your  father  owned  at  that  time? 
A.  Yes,  sir.  Q.  How  long  did  you  live  there? 
A.  Two  years.  Q.  And  from  there  you  moved 
where?  A.  Moved  down  to  the  land  that  is 
now  owned  by  Qrandpa.  Q.  You  lived  there 
one  season?  A.  Just  a  part  of  a  season.  Q. 
When  did  you  move  on  the  land  In  question? 
A.  September.  Q.  What  year?  A.  1903.  Q. 
You  had  worked  at  home  all  the  time  prior 
to  your  marriage?  A.  Yes,  sir.  Q.  What 
proi>erty  did  you  have  at  the  time  of  your 
marriage?  A.  I  had  a  team  and  some  hogs, 
don't  remember  how  many,  and  a  couple  of 
cows.  Q.  You  gave  in  the  amount  you  had? 
A.  Yes,  sir.  Q.  For  each  year?  A.  Yes,  sir. 
Q.  So  the  assessment  will  show?  A.  Yes, 
sir.  Q.  The  amount  and  value?  A.  The  as- 
sessor's value.  Q.  Half  their  value,  say? 
A.  Don't  know  whether  it  is  or  not  Q.  That 
was  the  only  property  you  had,  the  property 
you  gave  in  to  the  assessor?    A.  .lltat  was 


all  except  the  crop  I  raised.  Q.  Tou  seem  to 
have  had  about  the  same  number  of  horses 
each  year;  how  did  you  get  some  to  sell  to 
your  father?  A.  Look  up  the  records  and 
see,  I  had  two  in  1901.  Q.  How  many  in 
1003?  A.  Five,  sold  three.  Q.  How  many 
in  1902?  A.  Had  three,  I  think.  Q.  Now 
then,  how  many  in  1902?  A.  I  think  I  had 
three.  Q.  And  how  many  in  1903?  A.  Had 
five.  Q.  You  say  you  never  interfered  or 
meddled  with  your  father's  business?  A.  No, 
sir.  Q.  How  did  it  happen  at  that  minute 
you  stepped  in  and  said,  'I  will  pay  off  this 
execution'?  A.  It  was  necessary.  Q.  He  had 
97  head  of  cattle?  A.  I  don't  know  how 
many.  Q.  He  was  a  large  feeder  at  that 
time?  A.  No,  sir ;  not  at  that  time.  Q.  That 
was  1903?  A.  Yes,  sir.  Q.  Assessment  for 
1908,  how  many  head  do  you  say  be  had  in 
1908?  A.  I  don't  know.  Q.  He  was  a  large 
stock  feeder  and  grower?  A.  Not  so  very 
large.  Q.  Averaged  from  94  to  97  cattle,  and 
had  horses?  A.  Had  some,  but  I  don't  know 
how  many.  Q.  You  bad  never  borrowed  any 
money  before  In  your  life?  •A.  No,  sir,  never 
any  money.  Q.  Never  tried  to  do  any  busi- 
ness before  of  that  kind  in  your  life?  A. 
What  business  I  had  to  do  I  had  the  capital 
to  do  it  with.  Q.  You  never  bought  any 
land  before?  A.  No,  air.  Q.  Never  traded 
with  your  father  any  before?  A.  Yes,  sir; 
I  traded  with  him  before.  Q.  What  had  you 
traded?  A.  Sold  him  hogs  and  such  like 
several  times.  Q.  Never  traded  him  lands? 
A.  No,  sir.  Q.  Now,  your  trade  was  you  to 
assume  $2,400?  A.  $2,250  and  the  interest 
Q.  These  coupons  or  notes  that  have  been 
taken  on  the  $300  and  $600  were  coupon 
notes?  A.  I  suppose  so.  Q.  You  pay  them 
annually?  A.  Yes,  sir.  Q.  Take  them  up  an- 
nually? A.  Yes,  sir.  Q.  You  get  this  coupon 
when  you  pay  the  annual  interest?  A.  That 
$300  is  a  loan.  Q.  Thaf  s  in  the  $4,600?  A. 
Yes,  sir.  Q.  $4,200  mortgage  and  $300  mort- 
gage and  $210  was  commission  note  to  Mr. 
Bonfoey?  A.  Yes,  sir.  Q.  You  traded  along, 
and  your  father  got  to  owing  yon  for  a  horsb 
and  stacking  the  hay  and  some  horses  yon 
sold  somebody  else,  and  all  at  once  you  con- 
cluded you  would  borrow  money  from  your 
grandfather  and  buy  this  land?  A.  I  thought 
if  I  could  raise  the  money  and  pay  off  the 
Judgment  I  would  buy  the  land,  and  done  It 
Q.  You  didn't  pay  your  father  a  dollar  at 
the  time?  A.  Turned  him  over  two  horses 
at  $200,  and  he  paid  me  what  he  owed  me. 
Q.  And  you  receipted  him  for  the  stacking 
of  the  hay  account?  A.  Yea,  sir;  and  also 
for  the  hired  hand.  Q.  Valued  the  land  at 
$3,000?  A.  Yes,  Sir.  Q.  That's  what  it  !■ 
worth  to-day?  A.  Ain't  worth  any  mor&  Q. 
What  worth  an  acre  to  rent?  A.  I  don't 
know.  Q.  Your  deed  was  made,  when?  A. 
August  28,  1903.  Q.  Had  yon  talked  with 
Cbilders  Bros. — ^you  know  them?  A.  Yes, 
sir.  Q.  Had  you  talked  with  them  at  any 
time  regarding  the  suit  of  your  father?  A. 
I  think,  once.    Q.  Over  the  telephone?     A. 
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Tes,  sir.  Q.  Where  was  yon  at  that  timet 
A.  I  was  at  Arthur  Yonng's.  Q.  That  was 
the  time  yon  told  them  that  yonr  father  had 
told  yon  to  tell  them  the  case  against  the 
Milwaukee  had  not  been  dismissed?  A.  I 
didn't  tell  them  that;  I  told  them  that  Ma 
told  me.  Q.  And  the  railroad  was  subpoena- 
ing witnesses?  A.  Yes,  sir.  Q.  And  you 
were  talking  to  them  with  respect  to  the 
suit?  A.  Ma  told  me  to  talk  to  them.  Q. 
Ton  told  them  the  suit  bad  not  been  dismiss- 
ed, that  the  railroad  company  was  subpoena- 
ing witnesses?  A.  Yes,  sir.  Q.  On  that  day 
yon  were  talking  to  them  pretending  to  them 
your  father  had  told  them  not  to  dismiss 
the  salt,  yon  took  this  deed  from  your  father? 
A.  I  don't  remember  what  date  it  wa&  Q. 
It  was  a  few  days  before  yon  took  this  deed? 
A.  I  know  nothing  about  it  Q.  You  knevv 
at  the  tUne  your  father  had  dismissed  the 
suit?  A.  I  know  that  he  said  in  the  spring 
that  he  had  a  notion  to  dismiss  It,  but  didn't 
Imow.  Q.  Bnt  yon  told  them  your  mother 
told  yon  to  tell  them  It  had  not  been  dis- 
missed, and  that  was  before  yon  took  this 
deed  from  your  father?  A.  I  don't  remember 
whether  it  was  or  not  Q.  Didn't  Childers 
tell  yon  In  the  talk  over  the  phone  that  it 
certainly  bad  been  dismissed,  that  your  fa- 
ther bad  come  to  Milan  and  secretly  tried 
to  settle  with  the  stenographer  that  took  the 
evidence,  and  wonld  not  come  to  their  ofl9ce7 
A.  I  don't  think  he  did.  Q.  Why  did  Chil- 
ders tell  you  he  thought  the  snlt  had  been  dis- 
missed? A.  I  don't  know  that  he  told  me 
that ;  he  told  me  to  watch  the  case  carefully 
and  let  him  know  if  anything  occurred.  Q. 
Didn't  he  tell  you  your  father  had  been  to 
Milan  and  settled  with  the  stenographer,  and 
didn't  come  to  his  office?  A.  Don't  think  he 
did.  to  the  best  of  my  knowledge.  Q.  What 
became  of  all  this  stock  your  father  had 
there?  A.  Sold  it,  I  guess.  Q.  What  did  he 
do  with  the  money?  A.  I  don't  know.  Q. 
What  became  of  the  |600?  A.  I  don't  know. 
Q.  How  frequently  did  yon  see  your  grand- 
father between  October  22d  and  April,  1904? 
A.  Don't  remember  that  I  saw  him  at  all. 
Q.  Might  have  seen  him  a  half  dozen  times? 
A.  No,  sir.  Q.  Was  you  at  yonr  father's 
house  frequently?  A.  I  was  there  several 
times.  Q.  How  can  yon  tell  he  put  in  the 
wrong  description?  A.  I  know  what  land  I 
was  to  get ;  I  never  gave  the  justice  any  de- 
scription. Q.  Who  did?  A.  Pa  and  Grandpa 
gave  him  the  description.  Q.  Yon  don't  know 
by  numbers;  you  don't  know  the  land  by 
nnmbers?  A.  No,  sir;  but  I  know  it.  We 
got  a  tax  receipt  Q.  But  you  can't  tell 
now  what  it  was?  A.  No,  sir.  Q.  Can  you 
tdl  whether  the  deed  was  dated  28th  or 
29th7  A.  I  used  to  know  figures.  Q.  Look 
at  that  now,  and  see  if  you  still  know  them? 
A  I  think  that's  the  28th.  Q.  The  8  made 
over  a  9?  A.  28th.  Q.  Has  there  been  a 
figure  9  made  there?  A.  No,  sir ;  I  can't  see 
there  is  any  figure  9  made  there." 
U8  S.W.-80 


Redirect  examination: 

"Q.  What  was  the  condition  of  yonr  fa- 
ther's health  after  he  was  hurt?  A.  Very 
poor.  Q.  How  did  it  affect  his  business?  A. 
It  affected  his  mind  greatly.-  Q.  Business 
declined,  did  it?    A.  Yes,  sir." 

Mr.  3.  W.  Alexander  testified  as  follows: 

Direct  examination: 

"Q.  Where  do  you  reside?  A.  At  the  pres- 
ent time  I  live  at  Pollock.  Q.  Where  did  you 
reside  during  the  summer  of  1903?  A.  Well, 
sir,  my  home  partly  was  at  my  father's  most- 
ly. Q.  Where  was  that?  A.  West  of  here 
about  12  miles.  Q.  Do  you  know  CSaud  Plck- 
enpaugh?  A.  Yes,  sir.  Q.  You  may  state 
whether  you  got  a  horse  from  them;  tell  the 
circumstance  of  it  A.  Yes,  sir,  I  bought  a 
horse  from — well,  I  got  the  horse  from 
Claud,  or  it  come  through  Claud,  got  it  from 
Poly,  bnt  Poly  got  It  from  Claud;  Poly 
owed  me  $180.16.  Q.  Who  do  you  mean  by 
Poly?  A.  Poly  is  the  father  of  this  boy, 
and  I  was  over  there  to  see  him,  and  be  was 
poorly,  had  poor  health,  and  he  proposed  to 
sell  me  a  horse,  and  he  showed  me  a  black 
horse  that  be  wanted  to  sell  me,  and  I  told 
him  I  didn't  want  It  By  Mr.  Harber:  Never 
mind,  let  us  get  at  the  facts.  A.  Well,  we 
looked  through  the  horses,  and  I  didn't  care 
to  buy  anything  he  bad  for  the  price  that  he 
had  on  it,  and  I  went  over  to  his  son's,  where 
he  had  this  120  in  controversy  rented  at 
that  time.  And  he  had  a  black  filly  there, 
and  I  and  Poly  was  looking  at  his  colts,  and 
I  told  him  I  wouldn't  mind  having  this,  and 
he  wanted  to  know  what  I  wonld  give  for 
her  on  that  debt;  said  she  belonged  to  Claud. 
I  told  him  I  would  give  him  $100  on  that 
debt,  and  so  we  went  over  to  the  field  where 
the  boy  was  plowing  corn,  and  he  said  I 
could  have  the  Ally  and  he  would  take  his 
father  for  the  debt  Q.  Which  Flckenpaugh 
was  that?    A.  Claud  Pickenpaugh." 

Mr.  U.  O.  Bishop  testified  as  follows: 

Direct  examination: 

"Q.  Mr.  Bishop,  do  you  know  the  defend- 
ants In  this  case,  Mr.  Pickenpaugh  and  Claud 
Pickenpaugh?  A.  Yes,  sir.  Q.  You  worked 
for  Claud  along  about  the  winter  and  spring 
and  summer  of  1903?  A.  Yes,  sir.  Q.  Do 
you  know  anything  about  Poly  buying  corn 
from  Claud  during  the  winter  and  spring? 
A.  Yes,  sir;  I  was  there  when  Poly's  hand 
hauled  the  com  off.  Q.  Then  what  work  did 
you  work  at  during  the  summer?  A.  Through 
harvest  Q.  Who  paid  you?  A.  Claud.  Q. 
Who  hired  you?  A.  Claud.  Q.  Where  did 
you  work?  A.  On  Poly's  place;  they  ex- 
changed work;  and  this  other  field  washed 
down.  Q.  How  many  days  did  you  work? 
A.  Fourteen  days.  Q.  Furnished  a  teanl?  A. 
Yes,  sir.  Q.  What  did  Claud  pay  you  for  that 
work?  A.  $28.  Q.  I  beUeve  yon  testified 
you  saw  Poly  hauling  the  com?  A.  His 
hand,  Mr.  Jacobs." 

Cross-examination : 

"Q.  Wa«  yon  out  there  at  any  time  when 
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com  was  hauled  at  night  for  fear  of  a  levy 
on  It?  A.  No,  sir.  Q.  Ever  hear  of  It?  A. 
No,  I  don't  know  as  I  did.  Q.  Too  mean  to 
say  yon  can't  tell  whether  you  heard  of  it 
or  not?  A.  No,  sir;  I  can't  say  whether  I 
did  or  not  Q.  There  was  a  good  deal  of 
shuffling  going  on  among  Napoleon's  proper- 
ty? A-  I  couldn't  say;  I  wasn't  there.  Q. 
Don't  remember  of  hearing  of  the  circumstan- 
ces? A.  I  might  have  heard  of  It,  but  never 
interested  me.  Q.  Circumstance  of  that  kind 
would  be  BO  ordinary  It  wouldn't  impress  It- 
self upon  you?  A.  No,  sir;  don't  think  it 
would ;  If  I  heard  It  I  probably  forgot  it.  Q. 
Where  was  the  com  you  saw  Napoleon  get 
from  Claud  there?  A.  North  of  Central.  Q. 
What  place?  A.  Williams'  place.  Q.  When 
was  It?  A.  1903.  Q.  How  much  did  he  get? 
A.  The  biggest  part  of  20  acres;  couldn't 
say  the  amount  of  bushels.  Q.  What  was  he 
feeding  It  to?  A.  Couldn't  say.  Q.  What 
do  yon  know  about  this  com  being  hauled 
to  Napoleon's?  A.  I  was  there  when  Foly's 
hired  hand  hauled  it.  Q.  How  many  loads? 
A.  I  couldn't  say;  there  was  several.  Q. 
7on  were  working  for  Claud  at  one  time  and 
went  over  and  helped  him  work  for  his  fa- 
ther? A.  That  wasn't  corn  gathering.  Q. 
How  long  had  you  been  working  for  Claud  at 
that  time?  A.  Well,  he  hired  me,  and  we  put 
up  Poly's  hay  first,  and  then  was  to  go  to 
Claud's  part,  and  it  washed  down  and  Claud 
paid  me  for  the  work.  Q.  You  was  exchang- 
ing work;  wasn't  Napoleon  going  to  help  blm 
back  with  his  bay?  A.  No,  sir;  It  bad  wash- 
ed down  and  he  didn't  want  It  Q.  Wasn't 
that  the  intention  for  them  to  exchange  work, 
you  and  Claud  help  Napoleon,  and  Napoleon 
and  his  hand  help  Claud?  You  never  heard 
of  Claud  having  an  account  against  his  fa- 
ther until  after  this  transaction  came  up?  A. 
Yes,  sir;  I  know  of  him  buying  this  corn. 
Q.  How  much  com  did  he  buy?  A.  I  couldn't 
say.  Q.  How  much  was  he  paying  for  it? 
A.  Thirty-five  cents.  Q.  Where  was  you 
when  the  contract  was  made?  A.  Hauling 
com  for  Claud  to  Lucerne." 

Mr.  N.  B.  Pickenpaugh,  of  lawful  age,  be- 
ing produced,  sworn,  and  examined  on  the 
part  of  the  defendants,  testified  as  fallows: 

Direct  examination: 

"Q.  How  long  have  you  lived  In  this  coun- 
ty? A.  I  couldn't  tell  you  exactly — 30  years 
or  more.  Q.  You  got  hurt  on  the  Milwaukee 
Railroad?  A.  Yes,  sir.  Q.  In  1901, 1  beUeve? 
A.  Yes,  sir.  Q.  Has  that  impaired  your 
health?  A.  Yes,  sir.  Q.  Where  do  you  suf- 
fer? A.  Well,  I  suffer  in  my  hip,  ankle, 
back,  and  head.  Q.  Any  Injury  to  your  spinal 
column?  A.  Yes,  sir.  Q.  Have  you  been  able 
to  carry  on  your  farm  work  and  manage  your 
business  since  that  injury?  A.  No,  sir.  Q. 
Well,  now,  you  may  tell  the  court  how  you 
come  to  sell  this  120  acres  of  land  In  con- 
troversy to  your  son,  Claud?  A.  Well,  I 
owed  the  National  Bank  of  UnionviUe  here 
$250;   a  man  by  the  name  of  John  Bishop 


was  my  security,  and  he  got  restless.  Q. 
There  was  a  judgment  and  execution  levied 
on  your  land?  A.  Yes,  sir.  Q.  That  sale 
was  set  for  a  day  In  August  1903?  A.  I 
think  so.  Q.  How  did  you  come  to  deed  it 
to  your  son,  Claud?  A.  Well,  I  sent  my  wife 
over  to  Young;  he  told  me  be  wanted  to  buy 
the  land,  and  he  said  he  had  concluded  not 
to  buy  It  and  I  was  talking  to  my  son,  and 
he  said  If  he  could  get  the  money  he  would 
take  it;  and  I  told  him  I  believed  he  could 
get  It  from  Father,  and  I  went  to  see  Esther, 
and  he  said  If  Claud  wanted  the  land  he 
would  let  him  have  the  money,  and  help  him 
to  buy  it  Q.  That  was  why  you  sold  it?  A. 
Yes,  sir.  Q.  Did  your  father  let  Claud  have 
the  money?  A.  Yes,  sir.  Q.  Who  paid  the 
money  to  the  sheriff?  A.  Father.  Q.  Do 
you  remember  the  amount?  A.  Well,  I  don't 
know  whether  I  do  exactly  or  not,  but  I 
think  it  was  |310.21.  Q.  Well,  do  you  re- 
member what  Incumbrance  there  was  on  the 
land,  if  any?  A.  There  was  $4,200  going  to 
Hartford,  Conn.,  $300  to  the  widow  Webb, 
and  there  was  a  commission  to  Bonfoey.  Q. 
How  much  of  that  did  your  son  assume?  A. 
One-half.  Q.  How  much  land  did  that  deed 
of  trust  cover?  A.  Two  hundred  and  forty 
acres.  Q.  Your  son  agreed  to  pay  half  of 
it?  A.  Yes,  sir.  Q.  Now,  how  did  be  pay  the 
balance  of  it?  A.  He  let  me  have  two  horses. 
Q.  At  how  much?  A.  One  hundred  dollars 
each.  And'he  let  Mr.  Alexander  have  a  horse 
for  $100,  and  I  was  owing  Mr.  Alexander  paid 
$100  for  me,  and  he  worked  some  in  the 
harvest,  and  hired  Mr.  Bishop  with  a  team 
helping.  Q.  Know  what  that  amounted  to? 
A.  No,  sir;  I  trusted  to  him  to  keep  the  ac- 
count; I  wasn't  able  to.  I  think  $00,  as  near 
as  I  remember.  And  they  put  my  hay  up 
first  and  the  creek  come  up  and  run  over  his 
grass  and  made  it  worthless.  Q.  Didn't  cut 
bis  bay?  A.  Don't  think  they  cut  but  very 
little  of  it.  Q.  Was  there  any  com  In  the 
deal?  A.  Yes,  sir;  I  had  a  man  by  the 
name  of  Jacobs  hired,  and  he  hauled  quite  a 
number  of  loads,  and  my  son  kept  an  account 
of  them.  I  trusted  to  him  to  attend  to  that 
It  was  cold  weather,  and  I  wasn't  able  to  be 
out  to  see  after  it  Q.  Did  you  know  the 
description  of  the  land  you  sold  him?  A. 
Yes,  sir.  Q.  What  was  it?  A.  Well,  it  was 
the  north  half  of  the  northeast  quarter  of 
section  7,  township  65,  range  20,  and  there's 
a  40  in  8;  it  joins  it  on  the  east  Q.  Do 
you  own  the  40  acres  of  land  south  of  that? 
A.  No,  sir.  Q.  That's  the  120  yoa  sold  to 
your  son?  A.  Yes,  sir.  Q.  Did  yon  see  the 
deed  when  Squire  Valentine  wrote  it?  A. 
Yes,  sir.  Q.  Did  you  read  it?  A.  Yes,  sir. 
Q.  How  did  it  read?  A.  As  near  as  I  remem- 
ber it  read:  The  north  half  of  the 'northeast 
quarter,  section  7,  township  65,  range  20.'  Q. 
You  know  the  controversy  about  that  letter 
'N'?  A.  WeU,  I  have  heard  about  It  since 
that  time.  Q.  I  will  ask  you  now  whether  it 
was  a  letter  'N'  or  'W'?   A.  I  cal'ed  it  letter 
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■N.'  Q.  That's  what  you  read  It?  A.  Yes, 
8lr.  And  I  was  hurt,  and  I  Just  got  him  a  tax 
receipt  to  get  the  numbers  from,  and  he  also 
had  an  atlas.  Q.  What  did  you  tell  your  son 
you  wanted  to  sell  it  for?  A.  To  keep  it 
from  selling." 
.  Cross-examination: 

"Q.  You    heard    something    last    August 
about  the  recorder  haring  misrecorded  that 
letter,  did  you?   A.  Yes,  sir.    Q.  Which  farm 
was  your  son  living  on  when  he  got  this 
farm  from  you?    A.  He  was  living  on  what 
we  called  the  'Smith  place.'    Q.  That's  what 
has  been  mentioned  as  the  'Williams  place'? 
A.  Yes,  sir.    Q.  What  rent  was  he  paying 
for  it?    A.  Not  any.    Q.  But  when  you  got 
anything  from  him  he  charged  you  for  It? 
A.  Yes,   sir.     Q.  You   wasn't   charging  him 
any  rent?   A.  No,  sir.    Q.  And  yet  when  you 
got  a  little  com  from  him  he  charged  you? 
A.  Yes,  sir;    he  Is  my  son.     Q.  How  much 
land  was  that  he  was  occupying?    A.  One 
hundred  twenty-two  acres.    Q.  What  was  It 
worth,  rental  value?    A.  It  was  my  son  and 
my  land,  and  I  let  him  have  the  proceeds 
of  it.    Q.  You  got  bow  much  com  from  blm  ? 
A.    Couldn't  tell  the  number  of  bushels.    Q. 
Raised  on  your  land?     A.  He  farmed  and 
raised  it.    Q.  And  you  charged  him  no  rent? 
A.  No,  sir.    Q.  And  the  horses  he  got  there 
while  he  was  living  with  you?    A.  Yes,  sir; 
he  got   three  horses   from   home.     Q.  And 
these  horses  you  got  from  him  from  time  to 
time,  did  you  get  all  of  them  at  the  same 
time?     A.  He  got  the  three  horses  at  the 
game   time.     Q.  When   was  the   worlc   you 
spoke  of  done — what  year?    A.  He  always 
helped  me  harvest  until  the  last  two  years. 
Q.  Always  charged  you  for  it?    A.  Yes,  sir; 
he  was  21  years  old.    Q.  You  never  charged 
him  anything  you  done  for  him?     A.  That 
was  my  business.    Q.  Now,  give  me  the  land 
that  Is  conveyed  in  this  deed  from  you. to 
your  son  on  the  28th  day  of  August,  1903. 
A.  Well,  it  was  the  north  half  of  the  north- 
east quarter  of  section  7,  township  65,  range 
20,  and  then  the  other  40  is  in  section  8.    Q. 
Can  you  describe  it?    A.  I  don't  believe  I 
can.    Q.  When  did  you  last  see  that  deed? 
A.  I  haven't  seen  that  deed  from  the  time 
it  was  made  until  now.    Q.  You  saw  it  to- 
day?   A.  Yes,  air.    Q.  Up  to  that  time  from 
the  time  it  was  made  until  to-day  you  never 
have  seen  it?    A.  I  never  have ;  no,  sir.    Q. 
When  did  you  go  up  to  Iowa  to  see  your  fa- 
ther with  reference  to  the  April  term  of 
court?    A.    Didn't  go  with  reference  to  the 
April  term  of  court.    Q.  Was  you  there  in 
April,  1904?    A.  I  was,  the  latter  part    Q. 
Wbat  time?    A.  I  think  it  was  about  the 
28th  or  27th.    Q.  You  left  here — do  you  re- 
member the  day  of  the  week  the  26th  was? 
A.  It  was  on  Tuesday.     Q.  This  case  was 
to  be  tried  of  Harber  &  Knight's  against  you, 
was  get  for  Monday?    A.  Yes,  sir.    Q.  It  was 
continued  over  from  Monday  until  Tuesday 
becaoae  Magee  couldn't  get  here  on  account 


of  high  water?  A.  I  don't  Imow  as  it  was ; 
it  was  passed  over.  Q.  On  Tuesday  again 
you  were  here  and  Insisting  that  both  Magee 
and  some  lawyer  you  had  In  Iowa  couldn't 
get  here?  A.  No,  sir.  Q.  On  Tuesday  you 
consulted  with  Judge  Jones?  A.  Yes,  sir; 
another  man.  Greenwood  of  Kirksvllle.  Q. 
And  It  had  been  continued  at  the  November 
term  previous,  at  your  Instance?  A-  Yes, 
sir.  It  had  been.  Q.  At  your  Instance?  A. 
Continued.  I  don't  know;  I  wasn't  here. 
Q.  Wasn't  here  at  the  November  term?  A. 
No,  sir.  Q.  You  do  know  it  was  continued 
at  the  November  term?  A.  Yes,  sir.  Q.  You 
do  know  it  was  set  for  trial  on  the  first  day 
of  the  April  term,  1004?  A.  I  think  it  was. 
Q.  And  you  do  know  in  1904  you  was  repre- 
senting to  the  court  that  your  lawyer,  Magee, 
couldn't  get  here  on  account  of  high  water?, 
A.  I  suppose  that  was  the  reason.  Q.  And 
wasn't  gentlemen  called  right  in  to  show 
they  had  come  from  beyond  the  bridge  you 
said  Magee  couldn't  cross?  A.  They  ques- 
tioned some  men  here.  Q.  Then  on  Tuesday, 
and  about  noon,  you  consulted  Judge  Jones 
and  Mr.  Greenwood?  A.  I  consulted  Green- 
wood earlier  in  the  morning.  Q.  About  noon 
Judge  Jones — ^you  consulted  him?  A.  Yes, 
sir.  Q.  Where  did  you  go  that  day?  A.  To 
Piano,  Iowa.  Q.  What  time?  A.  In  the 
afternoon.  Q.  Where  did  yon  strike  the 
train?  A.  I  got  on  tlie  Rock  Island,  went  to 
Seymour,  and  went  from  there  to  Jerome. 
Q.  You  didn't  leave  here  until  the  afternoon? 
A.  Yes,  sir.  Q.  Where  did  you  strike  the 
Rock  Island?  A.  Up  here  at — it  was  be- 
tween Centerville  and  Seymour.  Q.  Belknap? 
A.  No,  sir;  I  forget  the  name.  Q.  How  did 
you  get  from  here  there?  A.  I  started  and 
walked  out  a  little  ways,  and  a  man  over- 
took me  going  north,  and  I  rode  with  him  to 
the  other  side  of  Genoa.  Q.  The  closest  sta- 
tion of  the  Rock  Island  from  this  point  is 
Seymour?  A.  No,  sir.  Q.  The  closest  point 
from  here  on  the  Rock  Island  is  Seymour? 
A.  No,  sir;  it  was  on  the  Milwaukee  & 
RoQk  Island  also.  Q.  It  is  about  22  miles? 
A..  I  don't  know ;  ain't  that  far,  I  don't 
think.  Q.  How  far  was  it  from  here  to  the 
point  where  you  took  the  Rock  Island?  A. 
I  don't  Jmow  exactly.  Q.  What  time  did 
you  reach  this  point?  A.  Well,  sir,  It  was 
after  night,  a  little.  Q.  You  took  the  night 
passenger?  A.  No,  sir,  it  was  just  a  freight. 
Q.  Some  time  after  night?  A.  Just  getting 
pretty  dark.  Q.  And  you  went  where  that 
night?  A.  Got  to  Seymour  and  waited  until 
a  train  came  going  to  Jerome,  and  got  ta 
Jerome  after  night — don't  know  what  tlm»~ 
and  then  I  walked  to  Piano.  Q.  Wbat  tlm« 
did  you  get  to  Piano?  A.  Don't  know,  but 
it  must  have  been  8  or  9.  Q.  Yon  got  on  the 
Rock  Island  and  went  to  Seymour?  A.  Yes, 
sir;  and  then  went  to  Jerome.  Q.  You  got 
on  the  Rock  Island  east  of  Seymour?  A. 
Yes,  sir.  Q.  And  went  west  to  Seymour?  A. 
Yes,  sir.    Q.  What  kind  of  a  train  did  you 
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strike  on  the  Rock  Island?  A.  Frelgbt  train. 
Q.  Re^ar  or  extra?  A.  I  didn't  ask.  Q. 
Tou  got  on  a  freight  train  on  the  Rock  Is- 
land? A.  Yes,  sir.  Q.  Didn't  get  to  the 
Rock  Island  until  after  dark?  A.  Oetitng 
pretty  dark.  Q.  Did  yoti  take  supper  there? 
A.  No,  sir.  Q.  Then  you  came  to  Seymour? 
A.  Tes,  sir.  Q.  And  got  a  freight  at  Sey- 
mour? •  A.  Yes,  sir.  Q.  How  long  did  you 
■wait  In  Seymour?  A.  Went  from  one  depot 
to  the  other,  and  along  came  a  train  and  I 
boarded  it.  Q.  That  was  a  freight?  A.  Yes, 
sir.  Q.  Do  you  know  whether  either  one  of 
the  regulars  carried  passengers?  A.  No,  sir; 
they  carried  me.  Q.  Any  other  passengers 
on  either  of  them?  A.  Yes,  sir.  Q.  On  the 
Rock  Island?  A.  Yes,  sir.  Q.  What  day  of 
the  month  was  that?  A.  The  day  after  I 
left  town,  I  think  the  26th.  Q.  Then,  after 
you  got  to  Seymour,  you  went  where?  A. 
Jerome.  Q.  That's  on  the  Milwaukee?  A. 
Yes,  sir.  Q.  How  far  from  Seymour?  A.  It 
is  the  next  station,  ain't  it?  Q.  Then  how 
far  was  Jerome  from  your  father's?  A. 
Three  and  a  half  miles,  I  think  they  call  it 
Q.  Yon  got  out  to  your  father's  about  what 
time?  A.  I  didn't  Just  look  at  the  clock; 
I  was  most  awful  tired  and  hungry,  and  my 
stepmother  got  my  supper.  Q.  Was  your  fa- 
ther at  home?  A.  Yes,  sir.  Q.  What  time 
was  it?  A.  I  don't  know,  might  have  been 
9.  Q.  Somewhere  between  9  and  12  o'clock? 
A.  Yes,  sir;  somewhere  along  there.  Q. 
Ever  went  that  way  before?  A.  No,  sir. 
Q.  Ever  went  that  way  since?  A.  No,  sir. 
Q.  You  went  from  here  starting  to  walk  to 
strike  the  Rock  Island?  A.  Yes,  sir.  Q. 
And  got  out  how  far?  A.  I  expect  a  half 
mile  north  of  town  and  some  man  overtook 
me.  Q.  Who  was  he?  A.  I  don't  know.  Q. 
You  rode?  A.  Cp  to  Genoa.  Q.  That's 
where  you  took  the  Rock  Island?  A.  No, 
sir.  Q.  How  far  was  it  from  the  place  you 
struck  this  man  to  Oenoa?  A.  I  don't  know; 
the  first  time  I  ever  went  over  that  road. 
Q.  Have  you  any  impression  at  all?  A.  No, 
sir.  Q.  How  far  was  It  from  Genoa  to  the 
place  where  you  struck  the  Rock  Island? 
A.  I  don't  Imow.  Q.  How  did  you  travel 
from  Oenoa  to  the  Rock  Island?  A.  I  went 
afoot  Q.  Yon  don't  know  how  far  it  is 
from  this  town  to  Genoa?  A.  No,  sir;  never 
went  it  only  this  one  time.  Q.  You  can't  tell 
the  court  what  point  on  the  Rock  Island  that 
yon  struck  the  train?  A.  I  would  remember 
ttie  town  If  I  heard  it  Q.  It  was  very  mud- 
dy? A.  Yes,  sir.  Q.  And  the  creek  up  every- 
where? A.  Not  much  on  Tuesday,  that  was 
down;  but  the  banks  and  bottoms  awful 
muddy.  Q.  The  trains  up  on  the  Rock  Is- 
land at  CentervlUe  and  Eldon  and  Des 
Moines  had  all  been  delayed  on  account  of 
high  water?  A.  I  expect  they  was.  But  I 
got  a  train  Just  the  same.  I  know  I  come 
down  on  Monday  from  CentervlUe  and  seen 
places  where  the  water  washed  the  track 


out  Q.  What  time  did  your  wife  get  in 
town  that  day?  A.  Early  in  the  morning. 
Q.  You  tried  to  get  the  Justice  to  take  the 
acknowledgment  of  your  wife  to  the  deed 
before,  over  the  telephone?  A.  No,  sir.  Q. 
You  never  visited  your  father  in  this  way 
before  In  making  this  kind  of  a  trip?  A. 
What  kind  of  a  trip?  Q.  We  have  only  been 
speaking  of  one;  going  from  here  to  the 
Rock  Island  train,  and  from  the  Rock  Island 
to  the  Milwaukee,  and  from  the  Milwaukee 
to  this  point,  and  then  walking  out  A. 
That's  the  only  time.  Q.  Yon  left  Iiere  that 
day  knowing  that  this  case  was  for  trial? 
A.  Yes,  sir.  Q.  And  knowing  the  plaintiffs 
bad  been  insisting  upon  Monday  as  well  as 
Tuesday  of  disposing  of  the  case?  A.  I 
think  you  did  Insist  on  trying  it  Monday. 
Q.  And  you  knew  upon  Tuesday  it  was  be- 
ing insisted  that  we  would  dispose  of  it?  A. 
I  think  you  fellows  wanted  it  disposed  of. 
Q.  And  you  left  some  time  in  the  middle  of 
the  afternoon  or  later?  A.  About  the  middle 
of  the  afternoon.  Q.  For  your  father's,  hav- 
ing to  go  at  least  20  miles  before  you  could 
strike  a  railroad  at  all?  A.  I  dont  think 
it  was  20  miles.  Q.  You  know  you  struck 
the  Rock  Island  east  of  Seymour?  A.  Ain't 
there  a  place  by  the  name  of  Dunlap,  ain't 
that  the  name,  between  CentervlUe  and  Sey- 
mour? Q.  There's  a  Belknap?  A.  I  have 
forgotten  the  name.  Q.  What  was  your 
haste  to  get  to  your  father  at  that  time? 
A.  I  Just  wanted  to  go,  and  I  went  Q.  Why 
was  it  necessary  to  make  such  haste?  A. 
You  fellows  had  demanded  papers,  and  I 
didn't  intend  to  give  them  to  you.  Q.  What 
papers?  A.  All  my  letters.  Q.  Was  there 
any  demand  made  for  anything  of  that 
kind?  A.  Yes,  sir.  Q.  And  you  went  to 
keep  from  producing  letters  to  be  used — was 
that  the  purpose?  A.  That  was  my  main 
purpose.  Q.  If  you  had  any  other  purpose, 
what  was  it?  A.  That  was  my  purpose.  Q. 
After  you  learned  the  recorder  had  record- 
ed, in  recording  that  deed,  had  recorded  the 
letter  that  you  thought  was  'N'  as  'W,'  did 
your  son  speak  to  you  about  it?  A.  No,  he 
didn't  speak  to  me  until  after  he  had  come 
to  town  and  got  the  papers  and  had  it  fixed, 
and  I  think  my  wife  told  me.  Q.  What  did 
you  say  about  it?  A.  Well,  I  don't  know 
Just  what  I  did  say  about  it ;  I  couldn't  tell. 
Q.  Did  you  express  your  satisfaction  with 
it?  A.  Yes,  sir,  as  near  as  I  remember.  Q. 
Don't  remember  exactly  what  you  said? 
A.  No,  sir ;  but  I  was  glad  it  was  corrected." 

Defendants  introduced  several  witnesses 
who  testified  in  their  Judgment  ttiat  the  land 
in  controversy  was  worth  not  more  than  $26 
per  acre. 

Judge  Brawford,  of  lawful  age,  being  pro- 
duced, sworn,  and  examined  on  the  part  at 
the  plaintiff,  testified  as  follows: 

Direct  examination : 

"Q.  What  ia  your  business?    A.  Loan  and 
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real  estate.  Q.  How  long  have  yon  been  en- 
gaged in  that  business?  A.  About  25  yean. 
Q.  How  long  bare  you  lived  In  this  county? 
A.  About  50  years.  Q.  Are  you  acquainted 
with  the  west  half  of  the  northwest  quarter 
of  section  8,  township  65,  range  20,  and  also 
the  north  half  of  the  northeast  quarter  of 
section  7,  township  65,  range  20,  this  county? 
A.  Tes.  sir.  ^Q.  Tell  the  court  what  that 
land  was  worth  on  the  29th  day  of  August, 
1903,  and  Is  worth  now,  In  your  Judgment? 

A.  From  $30  to  $35  an  acre.  Q.  And  is  worth 
that  now?  A.  Yes,  sir.  Q.  You  are  acquaint- 
ed with  the  land  Plckenpaugh  conveyed  to  his 
father  about  the  26th  of  April  last?  A.  That 
was  in  section  7.  Q.  The  land  conveyed  to 
his  father  on  the  26th  of  April,  what  is 
that  worth?  A.  I  think  about  the  same  as 
the  other ;  same  kind  of  land." 

Mr.  Underwood,  the  recorder  of  deeds  of 
Putnam  county,  testified  in  part  as  follows: 
(Having  been  shown  the  deed  from  N.  B. 
Plckenpaugh  to  C  A.  Plckenpaugh,  his  son.) 

"Q.  Tliat  contains  the  Identical  land  as 
the  deed  before  it  was  recently  changed;  it 
is  the  same  description  as  was  recorded  as 
being  contained  in  the  original  deed?  (De- 
fendants object  Objection  sustnlned.)  Q. 
What  did  you  take  that  letter  to  be  then,  and 
now?    A.  Believed  it  to  be  a  'W.' " 

Cross-examination : 

"Q.  You  were  not  certain  about  that?  A. 
Well,  I  was  certain  enough  to  tell  them  I 
couldn't  record  it  as  'N.'  Q.  1  believe  you 
said  yesterday  it  might  have  been  read  as  an 
•N*  as  well  as  a  'W,'  didn't  you?  A.  I  said 
it  looked  a  good  deal  like  an  'N,'  but  I  be- 
lieved it  to  be  a  "W."  Q.  You  wouldn't  be  ab- 
solutely certain  it  was  an  'N,'  would  you? 
It  is  not  a  very  good  letter  of  either?  A. 
No,  not  very  good.  Q.  You  had  some  little 
doubt  about?  A.  Well,  that  was  my  Judg- 
ment about  it." 

The  findings  and  judgment  of  the  trial 
court  were  for  the  defendants,  and  the  plaln- 
tiflF  duly  appealed  from  that  judgment  to  this 
court. 

EL  M.  Harber,  A.  O.  Knight,  and  N.  A. 
Franklin,  for  appellant  Edward  Higbee, 
Lorenzo  Jones,  and  B.  L.  Robinson,  for  re- 
qpondents. 

WOODSON,  J.  (after  stating  the  facts  as 
above).  1.  The  salient  facts  of  this  case  are 
practically  undisputed;  and  the  dUTerences 
existing  between  the  parties  do  not  question 
the  existence  of  those  facts,  but  go  to  the 
intention  which  underlie  and  gave  them  birth. 
In  the  discussion  of  the  legal  propositions  in- 
volved in  the  case^  I  will,  first,  make  a  brief 
statement  of  the  facts;  and,  second,  will 
call  attention  to  the  evidence  preserved  by 
the  record  which  throws  light  upon  the  in- 
tention of  the  respondents  underlying  those 
facta. 

On  November  80,  1001,  the  respondent  N. 

B.  Pi<^enpangb,  resided  in  Putnam  county. 


this  state,  on  a  farm  which  he  owned,  con- 
sisting of  480  acres.  As  far  as  disclosed  by 
record,  his  family  consisted  of  himself,  wife, 
and  son,  Claud  A.  Plckenpaugh,  then  about 
22  years  of  age.  The  farm  was  worth 
$12,0(X).  The  assessment  books  of  the  county 
made  in  the  year  1901  for  the  taxes  of  1902 
show  that  his  live  stock  located  upon  the 
farm  was  assessed  at  the  sum  of  $1,786,  and 
that  for  the  same  year  Claud  Flckenpaugh's 
total  assessment  of  all  kinds  of  property  was 
$130. 

On  the  day  first  above  mentioned,  No- 
vember 30,  1901,  N.  B.  Plckenpaugh  entered 
into  a  written  contract  with  the  firms  of 
Harber  &  Knight  and  CliilderB  Bros.,  attor- 
neys at  law,  to  bring  a  suit  for  him  against 
the  Chicago,  MUwaukee  &  St  Paul  Rail- 
road Company  for  the  purpose  of  recover- 
ing $20,000  damages  for  personal  injuries  al- 
leged to  have  been  sustained  by  him  through 
the  negligence  of  the  company.  That  in  pur- 
suance of  that  contract  they  instituted  a 
suit  in  the  circuit  court  of  Sullivan  county 
on  March  18,  1902. 

At  the  April  term  following,  the  railroad 
company  filed  its  application  and  bond  for  a 
change  of  forum  to  the  Circuit  Court  of 
the  United  States  sitting  at  Kansas  City, 
which  was  granted  by  the  Sullivan  circuit 
court  The  cause  on  reaching  the  federal 
court  was  continued  until  the  next  term 
thereof,  in  order  that  Plckenpaugh  might 
file  cost  bond;  and  at  the  succeeding  term 
thereof  the  cause  was  again  continued  be- 
cause Pickenpaugh's  injuries  rendered  him 
unable  to  appear  in  court  The  last  contin- 
uance mentioned  carried  the  case  over  to 
the  April  term,  1903,  of  the  federal  court 
and  the  cause  was  set  for  trial  on  May  the 
12th  thereof.  Because  of  those  delays  and 
continuances,  as  I  gather  it  and  for  cer- 
tain other  reasons  not  made  perfectly  clear 
by  the  record,  Plckenpaugh  grew  restless 
and  apprehensive  of  the  results  of  that 
suit,  and,  fearing  that  he  and  his  surety  on 
the  cost  bond  might  be  required  to  pay  large 
sums  of  money  in  the  way  of  costs,  entered 
into  an  agreement  on  or  about  May  1st  with 
the  railroad  company  to  dismiss  the  suit 
This  agreement  was  made  without  the  knowl- 
edge or  consent  or  bis  attorneys,  and  in  pur- 
suance to  that  agreement  the  suit  was  dis- 
missed when  reached  on  the  docket  In  the 
meantime  his  attorneys  had  taken  deposi- 
tions and  made  other  preparations  for  the 
trial  of  the  cause,  which  do  not  appear  fully 
in  this  record.  Harber  &  Knight  and  Chil- 
ders  Bros,  contended,  without  any  evidence 
introduced  in  this  case  in  support  thereof 
(which  I  suppose  would  have  been  incompe- 
tent had  it  t>een  ofTered,  as  the  questions 
of  attorney's  fees  were  fully  and  finally  de- 
termined in  the  case  of  those  parties  against 
said  Plckenpaugh,  which  will  hereafter  be 
mentioned^,  that  Plckenpaugh  had  settled 
the  case  for  a  large  sum  of  money.    Pick- 
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enpaugb,  howerer,  without  objection,  testi- 
fled  that  he  dismissed  the  suit  In  the  fed- 
eral court  without  receiving  "one  cent"  In 
compensation  of  his  injuries. 

Upon  learning  of  the  agreement  to  dis- 
miss the  suit  against  the  railroad  company, 
said  attorneys  attempted  to  adjust,  settle, 
and  collect  the  fees  due  them  under  the  said 
contract  of  employment.  Plckenpaugh  re- 
fused to  pay  them  any  sum  whatever,  and 
definitely  told  them  that  if  they  could  get 
anything  off  of  blm  that  "they  were  wel- 
come to  It." 

After  this  Interview  they  wrote  him  sever- 
al letters  demanding  a  settlement,  and  one 
of  them,  dated  August  23,  1903,  heretofore 
copied  in  the  statement  of  the  case,  in- 
formed him  that  if  he  did  not  settle  for 
their  fees  they  would  institute  suit  against 
him  for  the  same  at  the  following  November 
term  of  the  Putnam  county  circuit,  court. 
Instead  of  replying  to  any  of  those  letters, 
N.  B.  Plckenpaugh  and  wife,  on  August  28th 
five  days  after  the  date  of  the  letter  before 
mentioned,  by  deed  of  general  warranty, 
conveyed  to  their  son,  C.  A.  Plckenpaugh, 
the  120  acres  of  land  Involved  In  this  case. 
The  consideration  paid  therefor,  as  stated 
in  the  deed,  was  $3,600. 

The  attorneys,  having  been  unable  to  malce 
a  settlement  of  their,  fees  with  N.  B.  Plcken- 
paugh, did,  on  October  22,  1903.  Institute 
suit  against  him  therefor,  returnable  to  the 
November  term,  1903,  of  the  Putnam  county 
circuit  court  The  defendant  therein  ap- 
peared and  filed  answer,  and  upon  his  appli- 
cation the  cause  was  continued  until  the 
April  term,  1904,  of  said  court.  The  case 
was  set  for  trial  Monday,  April  25th,  but  at 
the  suggestion  of  defendant  therein  it  was 
passed  until  the  next  day.  On  Tuesday,  the 
26th,  a  trial  was  had  of  the  cause,  and  de- 
fendant, although  present  in  court,  toolt  no 
part  in  the  trial,  which  resulted  in  a  Judg- 
ment in  favor  of  the  plaintiffs  in  that  case 
against  him  for  the  sum  of  |1,750.  That 
Judgment  was  not  appealed  from,  and  still 
remains  In  full  force  and  effect. 

Some  Uttle  time  prior  to  tlie  date  on  which 
N.  B.  Plckenpaugh  conveyed  the  said  120 
acres  to  Claud  Plckenpaugh,  he  also  con- 
veyed another  120  acres  of  bis  farm  to  a  man 
by  the  name  of  Williams ;  and  on  the  26th 
day  of  April,  1904,  .the  day  on  which  the 
Judgment  for  the  $1,750  was  rendered  against 
him,  he  also  conveyed  to  his  father,  Jacob 
W.  Plckenpaugh,  a  resident  of  the  state  of 
Iowa,  still  another  tract  of  120  acres  of  land 
for  the  consideration  of  $3,000,  as  expressed 
in  that  deed. 

The  assessor's  books  for  the  year  1903 
showed  N.  B.  Plckenpaugh's  live  stock  was 
assessed  at  the  sum  of  $2,859,  and  that  Claud 
Plckenpaugh's  total  assessment  of  all  kinds 
of  property  was  valued  at  the  sum  of  $145. 

No  part  of  the  Judgment  against  N.  B. 
Plckenpaugh  for  said  attorney's  fees  having 


been  paid,  the  plaintiffs  in  that  case  caused 
execution  to  be  Issued  thereon  on  the  7th 
day  of  August,  1905,  and  placed  In  the  hands 
of  the  sheriff  of  that  county,  who,  on  Au- 
gust 9tb,  levied  It  upon  the  lands  involved 
In  this  litigation,  and  advertised  them  for  sale 
on  September  6,  1905.  On  said  last-named 
date  said  lands  were  sold  by  the  sheriff,  and 
were  purchased  by  Wm.  W.  Chllders,  the 
plaintiff  and  appellant  In  this  cause.  After 
seizure  and  sale  of  this  land,  the  scrivener, 
at  the  Instance  and  request  of  Claud  Plcken- 
paugh, altered  and  changed  the  deed,  dated 
August  28,  1903,  from  N.  B.  Plckenpaugh 
and  wife,  conveying  this  land  to  him. 

Prior  to  May  22,  1903,  N.  B.  Plckenpaugh 
had  disposed  of  all  of  his  live  stock  and  oth- 
er personal  property  which  was  subject  to 
execution;  and  on  that  day  an  execution 
was  Issued  on  a  Judgment,  dated  April  10, 
1003,  In  favor  of  the  National  Bank  of  Unlon- 
vllle  against  said  N.  B.  Plckenpaugh,  for  the 
sum  of  $261.36,  together  with  interest  and 
costs,  amounting  to  $310.11.  The  sheriff,  be- 
ing unable  to  find  any  personal  property 
subject  to  execution,  first  had  120  acres  of 
the  480-acre  farm  appraised  and  set  off  to 
him  as  a  homestead,  and  then  levied  upon 
the  lands  involved  In  this  suit,  and  adver- 
tised them  for  sale  on  August  27,  1903,  but 
on  the  previous  day,  the  26th,  said  N.  B. 
Plckenpaugh  paid  said  execution  In  full ;  and 
the  sheriff  returned  the  same  satisfied  In  full. 
In  this  connection  It  should  be  borne  in  mind 
that  this  land  was  advertised  for  sale  the 
day  before  the  date  on  which  N.  B.  Plcken- 
paugh and  wife  conveyed  the  120  acres  to 
their  son,  C  A.  Plckenpaugh. 

Both  Jacob  W.  Plckenpaugh  and  Claud  A. 
Plckenpaugh,  the  father  and  son  of  N.  B. 
Plckenpaugh,  knew  of  the  Indebtedness  of  the 
latter  to  his  attorneys  for  their  fees,  and 
the  former  testified  that  he  thought  the  in- 
debtedness was  unjust,  and  the  son  testified 
that  he  knew  of  the  contract  agreeing  to  pay 
the  fees,  but  knew  nothing  about  the  suit 
which  bad  been  brought  thereon. 

Such  additional  facts  as  may  be  neces- 
sary for  a  proper  understanding  of  the  case 
will  be  stated  in  connection  with  the  re- 
spective propositions  to  which  they  relate 
when  we  reach  them  for  discussion. 

From  the  foregoing  recitation  of  the  facts 
of  this  case  It  will  be  seen  that  between  the 
time  when  N.  B.  Plckenpaugh  conveyed  the 
120  acres  of  land  to  Williams,  which  was 
about  July  or  August,  1903,  the  exact  month 
not  appearing  from  the  record,  and  the  26th 
day  of  April,  1904,  the  day  upon  which  Bar- 
ber &  Knight  and  Chllders  Bros.,  recovered 
their  Judgment  against  him  for  $1,750  for 
their  fees,  he  had  disposed  of  all  his  proper- 
ty, both  real  and  personal,  which  was  sub- 
ject to  execution ;  and  that  there  was  noth- 
ing left  of  his  $14,000  worth  of  land  and  live 
stock  out  of  which  that  judgment  could  be 
satisfied. 
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Bearing  In  mind  those  undisputed  facts, 
we  win  now  take  np  and  consider,  separate- 
I7,  In  tbelr  Inverse  chronological  order,  the 
rarioos  conTeyances  made  by  N.  B.  Plcken- 
paugta  disposing  of  his  property,  and.  In  the 
light  of  the  testimony  bearing  upon  them, 
try  and  correctly  determine  whether  those 
conreyancee  were  made  In  good  faith  in  the 
ordinary  course  of  business,  or  were  made 
for  the  purpose  of  hindering  and  defrauding 
his  creditors  out  of  their  just  claims.  For 
convenience,  I  prefer  to  consider  each  con- 
reyance  separately  In  the  first  instance,  and 
also  for  the  purpose  of  prerentlng  confusion 
and  a  misunderstanding  of  the  evidence  In 
the  case,  and  after  so  considering  those  ques- 
tions we  will  briefly  apply  the  conclusions 
reached  thereon  to  the  question  of  the  good 
or  bad  faith  of  N.  B.  Plckenpaugh  underly- 
ing the  disposition  of  his  property. 

2.  We  will  first  consider  the  disappearance 
of  bis  lire  stock,  and  I  use  the  word  "dis- 
appearance" for  the  reason  that  this  record 
is  as  silent  as  the  tomb  as  to  what  became 
of  the  97  head  of  cattle  and  the  2(>odd  head 
of  horses  which  were  on  the  farm,  and  which 
were  assessed  for  the  year  1903  at  the  sum 
of  $2,369.  That  sum  we  know  was  far  less 
than  their  actual  value,  for  the  reason  that 
It  is  common  knowledge  that  personal  prop- 
erty 1b  not  assessed  In  excess  of  50  or  00 
per  cent  of  Its  market  value ;  and  If  we  look 
at  the  same  assessment  books  we  will  see 
that  the  personal  property  of  Claud  A.  Plck- 
enpaugh, one  of  the  respondents,  for  the 
same  year  was  assessed  at  the  sum  of  f  145, 
while  bis  own  testimony  shows  that  three 
of  his  horses  were  worth  $300,  and  that  his 
father  allowed  him  $200  for  two  of  them 
in  the  trade  for  the  land  conveyed  to  him 
on  August  28,  1003,  and  that  Mr.  Alexander 
paid  bim  $100  for  the  third.  But  Independ- 
ent of  these  passing  observations,  the  record 
totally  falls  to  show  what  became  of  that 
BtodE.  It  is  true  Jacob  W.  Plckenpaugh,  the 
father  of  N.  B.,  said  in  one  place.  In  a  casual 
statement,  that  the  Drumm-Plato  Commission 
Company  held  a  mortgage  on  the  cattle,  but 
the  record  falls  to  show  that  he  ever  saw 
the  mortgage;  and  he  testified  that  he  did 
not  know  the  amount  of  money  secured 
thereby,  showing  conclusively  that  he  was 
testifying  to  hearsay  testimony,  which  car- 
ries no  weight  or  probative  force  whatever, 
wliether  objected  to  or  not.  In  another  place 
in  his  testimony  Jacob  W.  Plckenpaugh  said 
that  "I  think  he,"  N.  B.,  "paid  the  Drumm 
Commission  Company  a  part  of  it,"  meaning 
that  he  had  paid  to  the  former  as  part  of  the 
purchase  price  of  the  land  he  purchased  from 
N.  B.,  on  April  26,  1904,  on  said  mortgage; 
but  upon  further  questioning  he  said  he  did 
not  iuiow  what  sum  N.  B.  paid  on  the  mort- 
gage. This,  too,  was  clearly  hearsay  evi- 
dence, as  clearly  appears  from  the  reading 
of  the  record.  He  did  not  pretend  to  be  tes- 
tifying from  hl8  own  personal  knowledge  of 


the  facts,  but  for  the  purpose  of  telling  a 
plausible  story  which  would  receive  favor- 
able consideration  at  the  hands  of  the  court 
Jacob  W.  Plckenpaugh  was  unable,  or,  rather, 
did  not  utter  a  word  as  to  what  disposition 
was  made  of  said  live  stock,  why  It  was  sold, 
to  whom,  what  it  brought,  or  what  became 
of  the  proceeds  of  the  sale. 

Upon  this  same  point  C.  A.  Plckenpaugh, 
the  son  and  co-respondent  of  N.  B.  Plcken- 
paugh, though  living  in  the  immediate  vi- 
cinity of  his  father,  was  likewise  unable  to 
say  what  became  of  the  cattle  and  horses. 
And  if  there  was  a  person  on  earth  who 
should  have  known  what  became  of  said  live 
stock,  N.  B.  Plckenpaugh  was  that  person. 
He  went  upon  the  witness  stand  and  attempt- 
ed to  tell  at  great  length  and  in  minute  detail 
what  his  indebtedness  was,  even  to  the  dol- 
lars and  exact  cents,  his  inability  to  pay  the 
same,  and  the  circumstances  surrounding  the 
various  conveyances  he  made  of  his  real  es- 
tate; one  tract  to  Jacob  W.,  his  father;  an- 
other to  C.  A.  Plckenpaugh,  his  son;  and 
a  third  to  one  Williams,  for  the  purpose, 
as  he  says,  to  pay  his  honest  debts;  but  not 
a  word  did  he  say  about  the  $3,000  or  $4,000 
worth  of  live  stock  he  had  on  hand  Just  a 
few  months  before  the  judgment  of  $1,750 
was  rendered  against  him,  which  he  strenu- 
ously Insisted  was  unjust  and  which  he 
said  he  did  not  intend  to  pay — that  is,  the 
claim  upon  which  that  judgment  was  based 
was  unjust— but  he  did  not  contest  it  though 
present  In  the  courtroom  with  his  able  coun- 
sel on  the  day  of  the  trial,  and  from  which 
judgment  he  neglected  to  appeal.  He  could 
have  told  the  court  in  no  uncertain  words 
what  disposition  he  made  of  those  cattle 
and  horses,  what  sum  of  money  they  sold 
for,  and  wliat  he  did  with  the  proceeds  of 
that  sale;  but  not  a  word  did  he  utter  upon 
those  most  important  questions.  If  there 
had  been  an  honest  sale  made  of  the  stock, 
then  it  would  have  yielded  him  ample  funds 
with  which  to  have  paid  all  of  his  Indebted- 
ness when  due,  including  the  claim  of  his  at- 
torney, and  still  there  would  have  been  sev- 
eral hundred  dollars  remaining;  while  upon, 
the  other  hand,  if  he  wanted  to  be  dishonest 
and  defraud  his  creditors,  he  would  have 
done  just  what  the  evidence  in  this  case  sug- 
gests he  did  do,  namely,  secretly  dispose  of 
the  stock,  place  the  proceeds  of  the  sale 
presumably  in  his  pocket  and  decline  to  give 
out  any  information  regarding  the  disposi- 
tion made  of  the  stock  or  what  became  of 
the  proceeds  of  the  sale. 

Again,  what  did  N.  B.  Plckenpaugh  do 
with  the  $600  cash  his  father  paid  him  for 
the  land  he  purchased  from  him  on  the  26th 
day  of  April,  the  day  on  which  the  Judgment 
was  rendered  against  him  for  the  attorney's 
fees?  Upon  the  trial  of  thla  case  he  ac- 
knowledged he  received  that  sum  in  cash 
from  his  father,  and  the  record  shows  that 
he  was  practically  free  from  all  debta  with 
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the  exception  of  this  judgment  after  his 
property  bad  passed  through  this  scheme  of 
adjustment  and  settlement,  portrayed  In  this 
series  of  lawsuits.  If  he  was  honest  and 
wanted  to  pay  his  honest  debts,  as  be  so 
earnestly  endeavored  to  convince  the  trial 
court,  and  which  he  seems  to  have  done,  why 
did  he  not  then  and  there  pay  or  oSet  to 
pay  that  $600  on  the  Judgment  his  attorneys 
held  against  blm.  Instead  of  still  opposing 
with  all  his  power  their  efforts  to  collect  the 
same'/  That  is  what  an  honest  man  would 
hare  done,  and  would  have  thereby  proven 
his  good  Intentions  by  deeds,  and  not  by 
empty  words  'and  sounding  cymbals. 

Not  only  this,  what  became  of  the  pur- 
chase money  Williams  paid  him  for  the  120 
acres  he  purchased  of  respondent,  N.  B. 
Pickenpaugb?  That  must  have  amounted  to 
something  near  ^,000,  for  the  reason  that 
the  evidence  shows  that  all  of  the  480  acres 
was  worth  not  less  than  $25  per  acre,  which 
would  make  that  120  acres  worth  the  sum  of 
$3,000.  This  record  does  not  attempt  to  ex- 
plain what  became  of  that  money.  If  It  had 
been  honestly  paid  oat  or  expended,  that 
fact  GOQld  have  been  easily  shown  to  the 
satisfaction  of  the  court;  but  no,  not  a  word 
escapes  his  Ups  in  explanation  of  these  im- 
portant matters. 

If  I  have  not  overlooked  any  of  the  Items 
of  N.  B.  Plckoipangh'B  Indebtedness,  the 
total  amount  thereof  did  not  exceed  $5,600 
when  he  started  out  to  defeat  the  payment 
of  the  fees  due  his  attorneys.  At  that  same 
time  this  record  shows  that  his  real  and 
personal  property  was  worth  not  less  than 
$14,000,  and  that  he  had  a  good  and  pros- 
perous business.  And  it  is  a  most  significant 
fact  in  this  case,  none  of  his  creditors  had 
ever  pressed  him  for  payment  of  their  claims 
before  or  after  he  disposed  of  his  property, 
not  even  down  to  this  time,  except  the  Na- 
tional Bank  of  Unlonville,  and  that  claim  was 
only  for  $310.  And  that  burdensome  demand 
is  the  sole  cause  of  all  of  this  trouble  and 
litigation.  If  we  believe  respondent's  story. 

In  view  of  those  facts,  the  question  nat- 
nrally  suggests  itself  to  the  mind,  what  be- 
came of  all  of  that  property?  If  we  make  a 
liberal  allowance  of  $2,000  for  his  homestead 
and  other  exemptions,  and  add  that  sum  to 
the  total  amount  of  his  indebtedness,  the 
total  would  be  $7,600,  which  would  leave  un- 
accounted property  worth  the  sum  of  $6,400. 
We  again  repeat  the  question,  what  became 
of  this  money,  or  the  property  which  the 
evidence  shows  N.  B.  Pickenpaugb  had  at 
the  beginning  of  this  trouble,  and  which  all 
of  the  testimony  shows  was  worth  that  sum? 
If  there  was  no  other  evidence  In  this  case 
than  that  which  shows  the  existence  of  the 
facts  stated  in  this  and  In  paragraph  1  of 
this  opinion,  it  would  be  sufficient  in  our 
judgment  to  warrant  the  court  in  finding  that 
the  respondent  had  conveyed  his  property 
with  the  Intention  to  hinder  and  defraud  bla 


creditors;  and  we  might  with  pr(vrlety  add, 
especially  Harber  &  Knight  and  Chllders 
Bros. 

3.  We  will  next  devote  onr  attention  to 
the  conveyance  of  the  120  acres  of  land  made 
by  N.  B.  Pickenpaugb  to  his  father,  Jacob 
W.  Pickenpaugb,  by  the  deed  dated  April 
26,  1904.  In  the  consideration  of  this  prop- 
osition, the  facts  must  not  be  lost  sight  of 
that  the  grantee  in  that  deed  was  the  father 
of  the  grantor,  N.  B.  Pickenpaugb;  that  he 
knew  of  the  claim  the  attorneys  bad  against 
his  son  for  their  fees  for  legal  services  ren- 
dered by  them  for  him  in  the  railroad  case; 
that  he  knew  the  son  was  nslng  every  means 
at  bis  command  to  defeat  the  payment  of 
those  fees;  that  be  was  assisting  the  son  in 
the  payment  of  what  be  considered  his  Just 
debts  by  purchasing  part  of  his  property  and 
paying  him  the  cash  therefor,  and  by  fur- 
nishing his  grandson,  Claud  A.  Pickenpaugb, 
with  the  means  with  which  to  purchase  other 
lands  belonging  to  him;  «nd  that  he,  Jacob 
W.  Pickenpaugb,  at  all  times  considered  the 
claim  of  the  attorneys  against  his  son  to  be 
an  unjust  demand. 

Under  that  state  of  fact,  without  a  word 
of  explanation,  we  find  that  on  March  18, 
1904,  about  20  days  prior  to  the  date  of  the 
rendition  of  the  judgment  against  N.  B.  Pick- 
enpaugb on  the  claim  for  the  attorney's  fees, 
the  following  contract  of  sale  of  real  estate 
was  entered  Into  between  the  father  and  the 
son,  to  wit:  "March  18th,  1904.  This  day 
N.  B.  Plckenpaugh  has  sold  to  J.  W.  Pick- 
enpaugb the  northwest  quarter  of  section 
No.  7,  township  65  and  range  20,  In  Putnam 
county,  Missouri,  for  $3,000;  $2,400  on  a  loan 
on  said  land  and  $600  cash  when  deed  is 
made."  This  contract  was  signed  by  both 
parties  named  therein. 

There  was  no  evidence  offered  to  show 
why  this  contract  was  made  at  this  inoppor- 
tune time,  or  of  the  facts  or  circumstances 
which  led  up  to  or  Induced  Its  execution, 
and  Jacob  testified  that  It  was  optional  with 
N.  B.  whether  he  would  consummate  the 
sale  or  not  And,  when'  viewed  in  the  light 
of  the  facts  which  existed  at  the  time  the 
deed  was  executed  conveying  the  land  to 
Jacob  W.  Pickenpaugb,  that  provision  of  the 
contract  which  stated  that  the  $600  purchase 
money  should  be  paid  In  cash  becomes  sig- 
nificant, which  will  be  noted  later  on.  N. 
B.  Pickenpaugb  at  noon,  on  the  2eth  day  of 
April,  1904,  only  a  few  hours  before  or  aft- 
er the  Judgment  for  $1,700  was  rendered 
against  him  for  the  attorney's  fees,  which 
he  was  trying  in  every  way  in  his  power  to 
prevent  paying,  and  whldi  Jacob  W.  Plck- 
enpaugh thought  was  unjust,  started  afoot 
to  the  home  of  bis  father,  some  40  miles 
distant,  in  the  state  of  Iowa.  Twenty  miles 
of  that  distance  he  would  have  been  com- 
pelled to  have  made  on  foot  had  he  not  by 
chance  happened  to  have  been  overtaken 
by  a  wagon,  on  whldi  be  rode  that  20  mllea 
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to  a  Btation  on  the  railroad,  the  name  of 
which  is  not  given,  and  from  there  he  rode 
on  the  train  to  Jerome,  3  miles  from  Piano, 
the  town  where  his  father  lived,  and  walked 
from  the  former  to  the  latter  place,  and  ar- 
rived tbae  gome  time  between  9  and  12 
o'clock  at  night  of  the  same  day.  When 
asked  why  he  did  not  wait  and  go  by  rail 
via  the  nsual  route,  and  why  he  went  afoot 
and  over  that  unusnal  route,  he  replied  by 
stating.  In  substance,  that  he  went  because 
he  wished  to  get  out  of  the  way  so  that 
Harl>er  &  Knight  and  Childers  Bros,  could 
not  get  his  papers  or  letters  to  use  In  the 
trial  of  their  case  against  him.  That  an- 
swer was  clearly  nntme,  for  the. reason  that 
he  had  been  in  court  that  very  morning  the 
case  was  set  for  trial,  and  was  attempting 
to  have  it  again  set  over  or  continued,  but 
being  unable  to  do  so,  he  immediately  left 
the  courtroom  and  started  afoot  to  the  home 
of  Ilia  father  in  Piano,  Iowa.  The  answer 
was  not  only  false,  but  It  was  clearly  a 
makeshift  for  the  purpose  of  deceiving  the 
court  as  to  his  real  motive;  and  that  was, 
in  my  Judgment,  to  deliver  the  deed,  dated 
that  same  day,  April  26,  1904,  which  had 
evidently  been  previously  drawn  to  his  fa- 
ther, conveying  to  him  the  120  acres  of  land 
involved  In  the  other  suit  mentioned  against 
him,  hoping  thereby  to  transfer  the  title  to 
the  land  to  his  father  before  it  could  be 
seized  under  execution  in  satisfaction  of 
said  Judgment,  being  ignorant,  evidently,  of 
the  fact  that  the  Judgment  when  rendered 
would  constitute  a  Hen  on  the  land,  which 
would  take  precedence  over  the  subsequent- 
ly delivered  deed;  or  he  may  have  thought 
the  trial  might  have  been  delayed  or  pro- 
longed until  he  could  reach  his  father  and 
deliver  the  deed  before  the  Judgment  could 
be  entered.  But,  however  that  may  be,  N. 
B.  Pickenpaugh  appeared  at  the  home  of  bis 
father  in  Iowa  on  that  same  night,  the  26tb 
of  April,  1904,  and  while  there,  and,  accord- 
ing to  his  testimony,  without  telling  bis  fa- 
ther a  word  about  why  he  went  there  at 
that  particular  time,  or  the  route  he  took, 
or  anything  about  the  case  pending  against 
him,  or  the  trial  thereof,  which,  as  before 
stated,  took  place  that  same  day,  delivered 
the  deed  to  his  father,  and  the  latter  assum- 
ed to  pay  the  $2,400  mortgage  debt  existing 
against  It,  and  paid  him,  in  addition  thereto, 
the  sum  of  $600  in  cash,  not  by  check,  which 
would  have  been  the  nsual  and  ordinary 
manner  of  transacting  such  business.  This 
cash  payment  was  provided  for  in  the  con- 
tract, and  it  is  passingly  strange,  if  the  sale 
was  made  in  good  faith,  that  it  was  made 
on  the  very  day  the  Judgment  was  rendered 
against  him,  and  upon  the  very  heels  of  that 
unnaual  and  most  remarkable  trip  he  made 
to  bis  father's  home.  Not  only  that,  but 
Jacob  W.  Pickenpaugh,  his  father,  testified 
that  he  paid  the  son  the  cash  for  the  land 
without  knowing  anything  about  what  was 


the  cause  of  N.  B.  going  to  Iowa,  and  that 
he  did  not  remember  of  asking  him  anythlns 
about  the  trial  of  said  case.  That  stor; 
seems  a  little  strange  to  me,  when  almost 
in  the  same  breath  the  father  said  that  he 
would  have  been  in  attendance  upon  the 
Putnam  circuit  court  to  have  assisted  bis 
son  in  the  defense  of  the  case  had  it  not 
been  for  the  pressure  of  business,  yet  he  tes- 
tified that  he  had  no  recollection  whatever 
of  ever  making  inquiry  as  to  the  case;  but 
according  to  bis  story,  before  the  ink  of  the 
record  entry  of  the  Judgment  against  his 
son  was  dry,  he  with  one  hand,  in  good 
faith,  accepted  the  deed  which  conveyed  to 
him  the  last  vestige  of  property  of  every 
kind  which  was  subject  to  execution,  or  out 
of  which  that  Judgment  could  be  satisfied, 
and  with  the  other  Innocently  paid  to  the 
son  the  purchase  price  thereof  In  cash, 
which  also  placed  it  beyond  the  reach  of  ex- 
ecution. Tet  in  the  face  of  these  fraudulent 
acts  both  Jacob  W.  Pickenpaugh  and  his  son 
testified  that  said  sale  was  made  In  order 
to  enable  the  latter  to  pay  his  honest  d^bts, 
when  no  creditor  was  pressing  except  tneae 
attorneys;  even  the  bank's  little  Judgment 
had  been  paid  long  before  this. 

But  the  most  remarkable  part  of  the  en- 
tire fabrication  is  that  neither  of  them  In- 
timated that  any  debt  was  paid  with  the 
proceeds  of  the  sale  after  that  most  remark- 
able Journey  was  made  by  N.  B.  Picken- 
paugh to  Iowa,  which  he  says  was  for  the 
purpose  of  avoiding  the  production  of  his 
letters  or  papers  in  the  suit  to  recover  the 
attorney's  fees. 

The  simple  and  plain  truth  of  the  matter 
is  this:  Jacob  W.  Pickenpaugh  and  his  son, 
N.  B.  Pickenpaugh,  started  out  some  time 
prior  to  August  28,  1903,  the  day  on  which 
N.  B.  Pickenpaugh  conveyed  120  acres  of 
his  land  to  his  son  C.  A.  Pickenpaugh,  to 
cheat  and  defraud  Harber  &  Knight  and 
Childers  Bros,  out  of  their  fees,  which  were 
due  them  under  their  contract  with  said  N. 
B.  Pickenpaugh,  dated  October  30,  1901, 
whereby  he  employed  them  to  institute  and 
prosecute  a  suit  against  the  railroad  com- 
pany to  recover  damages  for  personal  »•• 
Juries  received  by  him,  and  from  a  careful 
reading  of  this  record  no  Impartial,  fair- 
minded  man  can  reach  any  other  conclusion; 
and  in  my  Judgment  the  whole  scheme  was 
concocted  and  executed  under  the  advice 
and  InstructionB  of  Jacob  W.  Pickenpaugh 
the  father  of  N.  B.  Pickenpaugh. 

4.  The  last  question  to  be  determined  In 
the  order  suggested  at  the  beginning  of  this 
opinion,  and  teally  the  main  proposition  in- 
volved in  this  case.  Involves  the  validity  of 
the  deed,  dated  August  28,  1908,  executed 
by  N.  B.  Pickenpaugh  and  wife  to  Claud  A. 
Pickenpaugh,  their  son,  conveying  to  him 
the  land  involved  In  this  suit 

Claud's  version  of  that  transaction  Is 
this:     That  when  he  became  possessed  of 
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the  knowledge  that  hla  father's  land  had 
been  seized  under  execution  on  a  judgment 
for  the  Bum  of  1310,  In  fayor  of  the  Union- 
Tllle  National  Bank  against  the  latter,  and 
'Which  was  advertised  for  sale  on  the  27th 
day  of  August,  1903,  he  made  arrangements 
with  his  father  and  grandfather,  Jacob  W. 
Plckenpaugh,  whereby  he  agreed  to  purchase 
the  land  InvolTed  in  this  suit  from  his 
father  upon  the  following  terms:  He  was 
to  pay  $3,000  therefor,  in  the  following  man- 
ner, to  wit,  to  assume  a  mortgage  Indebted- 
ness standing  against  the  land  for  the  sum 
of  $2,250,  and  his  father  allowed  him  the 
following  items  upon  the  purchase  price 
thereof,  to  wit:  Flfty-slx  dollars  due  him  for 
labor  performed  for  bis  father;  $200  due 
him  for  two  horses  sold  to  his  father ;  $100 
for  a  horse  which  he  sold  to  one  Alexander, 
with  the  understanding  that  Claud  would 
look  to  his  father  for  the  pay,  in  considera- 
tion of  the  fact  that  Alexander  had  given 
N.  B.  Plckenpaugh  credit  for  $100  on  a 
debt  due  him  by  the  latter;  $128  for  com 
sold  to  his  father;  and  the  $310  due  the 
TTnlGdville  National  Bank,  which  he  says  he 
paid  for  his  father.  He  also  testified  that  be 
authorized  his  father,  N.  B.  Plckenpaugh, 
to  make  arrangements  with  his  grandfather, 
Jacob  W.  Plckenpaugh,  to  lend  him  the 
$310  with  which  to  pay  the  debt  due  the 
bank;  that  his  grandfather  agreed  to  fur- 
nish the  money,  provided  Claud  would  give 
him  his  note  therefor,  secured  by  a  deed  of 
trust  on  the  land  he  was  purchasing;  that 
In  pursuance  to  that  agreement  Jacob  W. 
Plckenpaugh  furnished  him  the  $310,  and  that 
he  paid  the  same  to  the  sheriff  of  Putnam 
county  in  satisfaction  of  the  execution  held 
by  him,  and  had  it  returned  fully  satisfied; 
that  in  pursuance  to  that  agreement,  on  Au- 
gust 28,  1903,  N.  B.  Plckenpaugh  and  wife 
conveyed  the  land  to  him  by  deed  of  that 
date;  and  that  he  made  the  note  and  ex- 
ecuted the  deed  of  trust  to  his  grandfather 
as  agreed.  Claud's  father  and  grandfather 
substantially  coroborated  his  testimony  re- 
garding those  transactions.  I  have  not  com- 
mented upon  the  fact  that  Claud  testified 
that  he  assumed  to  pay  $2,250  of  the  $4,500 
mortgage  debts,  when  all  the  testimony  in 
the  case  shows  Jacob  W.  Plckenpaugh  as- 
sumed $2,400  of  them  and  paid  $600  in 
cash  for  the  land  he  got 

In  oiu:  Judgment,  we  have  shown  conclu- 
sively In  the  former  paragraphs  of  this 
opinion  that  the  respondent,  N.  B.  Plcken- 
paugh, had  fraudulently  disposed  of  his 
property  for  the  purpose  ^of  defeating  and 
preventing  his  creditors  from  collecting 
their  debts;  and  it,  therefore,  only  remains 
to  be  ascertained  and  determined  whether 
or  not  the  respondent,  Claud  A.  Plcken- 
paugh, knew  of  that  fraud  and  was  a  party 
thereto.  The  evidence  which  tends  to  con- 
nect Claud  with  the  fraud  of  his  father  is 
fully  as  strong  and  convincing  as  was  that 


showing  the  connection  of  his  grandfather 
with  it  In  the  first  place,  his  whole  story 
is  unreasonable.  He  resided  in  the  immedi- 
ate neighborhood  with  bis  father,  and  must 
have  known  that  his  father  must  have  had 
ample  means  with  which  to  have  paid  off 
the  execution  mentioned,  which  was  for 
only  $310,  for  the  reason  that  he  had  but 
recently  disposed  of  some  two  or  three 
thousand  dollars  worth  of  personal  prop- 
erty, and  that  there  was  no  outward  In- 
dications or  evidence  that  he  had  disposed 
of  or  had  expended  any  of  the  proceeds  re- 
ceived for  said  property.  Beyond  that  he 
would  have  this  court  believe  that  he,  only 
24  years  of  age,  with  but  $400  or  $500  worth 
of  property,  at  the  most,  devised  the  scheme, 
and  undertook  same  at  his  own  instance,  by 
which  he  was  to  purchase  a'  farm  of  120 
acres,  worth  $3,000,  in  order  to  assist  his 
father,  in  good  faith,  to  raise  the  sum  of 
$310  with  which  to  pay  off  the  bank  ex- 
ecution. According  to  his  own  statement 
the  land  was  worth  $3,000,  and  that  he  paid 
that  sum  for  it,  while  the  deed  shows  he 
agreed  to  pay  $3,600  for  It  He  says  that 
the  reason  why  he  purchased  the  land  was 
to  save  It  from  sale  and  sacrifice  under  exe- 
cution; and  that  he  made  the  arrangements 
for  getting  the  money,  which  was  necessary 
to  consummate  the  trade  from  his  grand- 
father, through  the  efforts  of  his  fatho:,  N. 
B.  Plckenpaugh,  and  his  co-respondent  If 
that  was  his  only  purpose,  then  why  did 
not  Claud  suggest  and  cause  his  grandfather 
to  furnish  the  $310  direct  to  his  son,  N. 
B.  Plckenpaugh,  and  take  his  note  for  the 
money,  secured  by  a  deed  of  trust  on  the 
land,  instead  of  having  N.  B.  arrange  for 
getting  the  money  for  him  from  Jacob  W. 
Plckenpaugh,  and  thereby  obviate  the  ne- 
cessity of  conveying  the  land  to  him,  Claud, 
and  then  he  executing  a  deed  of  trust  back 
to  Jacob  W.  Plckenpaugh  as  security  for 
the  money,  as  was  done?  There  was  no  ne- 
cessity or  reason  for  Claud's  intervention  in 
the  matter,  if  It  was  only  his  purpose  to 
assist  his  father  In  raising  the  $310,  for  the 
reason  that  Jacob  W.  Plckenpaugh  certain- 
ly would  have  assisted  his  son  as  willingly 
and  as  readily  as  he  would  have  assisted 
Claud,  his  grandson.  This  Is  conclusively 
shown  by  the  fact  that  Jacob  W.  Plcken- 
paugh was  ever  willing  to  assist  N.  B.  in 
this  matter  whenever  called  upon  to  do  so. 
In  fact,  almost  a  year  later  he  purchased 
another  120  acres  from  him  and  assumed  an 
Indebtedness  of  $2,400  standing  against  it 
and  paid  him  In  addition  thereto  the  sum 
of  $600  in  cash.  So,  under  those  facts,  we 
must  presume  he  would  have  furnished  N. 
B.  the  $310,  only  one-half  the  sum  he  subse- 
quently furnished  him  on  request 

And  independent  of  that,  according  to 
the  testimony  of  all  three  of  these  parties, 
Jacob  W.,  N.  B.,  and  Claud  A.  Plckenpaugh. 
the  real  estate  owned  by  N.  B.  Plckenpaugh 
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at  the  time  his  land  was  being  adTertised 
for  sale  tinder  execution  in  favor  of  the 
bank  was  worth  over  and  above  all  Incom- 
brancea  three  or  four  thousand  dollars.  One 
hundred  and  twenty  acres  of  It  was  not 
mortgaged  at  all  and  it  was  worth  $3,000, 
and  the  tract  conveyed  to  J'acob  W.  Plcken- 
paugh  was  certainly  worth  $600  over  and 
above  the  sum  secured  on  it  by  the  deed 
of  trust,  for  he  testified  that  he  paid  that 
sum  In  cash  for  it  over  and  above  the  mort- 
gage; and  the  tract  conveyed  to  Claud  was 
presumably  worth  the  $750  he  says  he  paid 
for  it  over  and  above  the  incumbrance  on 
it  But  independent  of  their  testimony,  all 
the  other  evidence  in  the  case  shows  that 
all  of  those  lands  were  worth  at  least  $25 
per  acre,  which  would  make  N.  B.'s  interest 
in  the  three  tracts  mentioned  at  the  time 
they  were  advertised  for  sale  and  at  the 
time  be  sold  to  Claud  worth  $4,300  over  and 
above  the  incumbrances;  and  yet  in  the  face 
of  those  facts  he  would  have  us  believe  that 
bis  father  would  have  been  compelled  to 
have  suffered  240  acres  of  his  land  to  be 
sold  under  execution  at  a  sacrifice  because 
he  was  unable  to  raise  the  small  sum  of 
$310  with  which  to  pay  off  the  execution. 
That  story  requires  a  man  poasQ^slng  a 
greater  degree  of  credulity  than  1  do  in 
order  to  be  believed.  Doubtless  if  N.  B. 
bad  been  acting  in  good  faith,  conceding  he 
did  not  have  the  means  in  his  pocket,  he 
could  have  gotten  the  money  from  his  father 
or  from  any  other  money  lender  with  that 
amount  of  good  security  to  offer. 

But  that  is  not  all  of  this  story.  Both 
Claud  and  his  father  testified  that  his  father 
was  in  stringent  circumstances  and  was  un- 
able to  pay  his  debts,  not  able  to  raise  even 
the  $310,  before  mentioned,  with  which  to 
satisfy  the  execution,  under  which  about 
240  acres  of  his  land  was  about  to  be  sold 
at  a  sacrifice,  yet  at  the  same  time  N.  B. 
Plckenpaugh  was  permitting  Claud  to  oc- 
cupy 120  acres  of  his  land  free  of  rent,  and 
all  of  the  testimony  bearing  upon  that  ques- 
tion shows  that  the  land  could  have  been 
rented  anywhere  from  $210  to  $240  a  year, 
and  Claud  said  he  occupied  and  used  the 
land  free  of  rent  for  two  years,  which  ag- 
gregates $420  or  $480  for  the  two  years, 
and  that  hia  father  gave  him  a  house  in  ad- 
dition, which  he  moved  upon  the  land. 

In  law,  equity,  and  good  conscience  that 
money  and  house  belonged  to  the  creditors 
of  N.  B.  Plckenpaugh,  and  If  Insolvent,  as  he 
claims,  he  had  no  legal  right  to  give  that 
money  and  house  to  Claud,  for  the  reason 
that  a  man  must  be  Just  before  he  can 
legally  be  generous.  If  he  was  not  insolvent, 
as  contended  by  counsel  for  appellant,  then 
his  property  had  been  either  concealed  or 
disposed  of  for  the  purpose  of  defrauding  his 
creditors.  If  the  former  statement  is  true, 
then  the  gift  of  the  rents  and  house  to 
Claud  was  a  fraud  in  law  upon  the  appel- 


lant and  his  other  creditors;  and  if  the  lat- 
ter contention  Is  true,  then  the  donation  of 
the  rents  to  Claud  was  void  because  it  was 
a  fraudulent  disposition  of  his  property. 
Fehling  v.  Busch,  165  Mo.  144,  65  S.  W.  542, 
and  cases  cited. 

But  independent  of  that  fact,  whichever 
horn  of  that  dilemma  we  may  take,  the  same 
evidence  which  shows  Its  existence  also  cuts 
deeper  nnd  proves  beyond  cavil  that  the  land 
conveyed  by  N.  B.-  Plckenpaugh  on  August 
28,  1903,  to  Claud  was  also  a  fraudulent  con- 
veyance of  his  property,  and  that  it  should 
be  set  aside  for  the  benefit  of  his  creditors. 
According  to  the  testimony  of  both  Claud 
and  that  of  his  father,  the  former  took  the 
crops  and  live  stock  raised  on  the*  land, 
which  are  the  representatives  of  the  rents 
given  to  him  by  hls"father,  and  paid  for  the 
land  In  suit  with  those  crops  and  stock, 
which,  as  before  shown,  did  not  belong  to 
him,  either  in  law  or  equity.  So  by  this  lit- 
tle scheme  of  apparent  Innocent  generosity 
of  the  father  to  the  son,  it  was  in  fact  a 
fraudulent  scheme  by  which  Claud  has  had 
not  only  the  use  of  this  land  free  of  rent 
from  August  28,  1903,  to  this  time,  which  is 
worth  not  less  than  $1,500,  but  he  has  also 
become  the  owner  of  the  land  and  the  house 
thereon,  if  the  deed  from  N.  B.  Plckenpaugh 
to  him  Is  permitted  to  stand,  which  land  he 
testified  was  worth  $750  over  and  above  the 
mortgage  standing  against  it  The  two 
Items,  the  rents  and  the  value  of  the  land, 
aggregate  at  this  time  about  $2,250,  which 
is  far  in  excess  of  the  amount  of  the  Judg- 
ment held  by  Harber  &  Knight  and  Childers 
Bros,  against  N.  B.  Plckenpaugh. 

There  is  another  view  which  must  be  tak- 
en of  the  deed  from  N.  B..  Plckenpaugh  to 
Claud  which  vitiates  it,  and  that  is  the  con- 
fessed alteration  of  the  deed.  That  act 
shows  that  It  was  made  and  executed  in 
fraud  of  creditors,  and  that  Claud  knew  of 
and  participated  in  the  fraud.  The  undis- 
puted facts  are  that  a  short  time  after  the 
deed  was  executed,  which  was  on  August 
28,  1903,  Claud  filed  it  in  the  recorder's  office 
of  Putnam  county  for  record;  and  that  Mr. 
Underwood,  the  recorder  of  deeds,  in  copying 
the  deed,  wrote  the  description  of  the  land  in 
the  record  as  follows:  "Lying,  being  and 
situate  In  the  county  of  Putnam  bnd  state 
of  Missouri,  to-wit:  40  acres  N.  W.  of  the 
N.  W.  section  eight  (8),  township  sixty  five 
(65),  of  range  twenty  (20),  and  80  acres  W. 
%  of  N.  E.  quarter  of  section  seven  (7),  town- 
ship sixty  five  (65),  of  range  twenty  (20)." 
That  shorOy  after  the  rendition  of  the  judg- 
ment in  the  cireuit  court  of  that  county 
against  N.  B.  Plckenpaugh  for  the  sum  of 
$1,750,  which  was  on  April  26,  1904,  In  favor 
of  Harber  &  Knight  and  Childers  Bros.,  they 
caused  an  execution  to  be  issued  on  said 
Judgment  and  placed  in  the  hands  of  the 
sheriff;  that  the  sheriff  seized  and  levied 
the  execution  upon  the  following  described 


Digitized  by 


Google 


476 


118  SOUTHWESTEBN  EBPORTOB. 


QtA 


lands,  situate  In  that  county,  to  wit:  The 
nortb  half  of  the  northeast  qnarter  of  sec- 
tion 7,  township  65,  of  range  20,  and  other 
lands  not  material  to  the  question  now  under 
discussion.  On  or  about  August  16,  1903, 
after  the  levy  of  the  execution,  Claud  A. 
Plckenpaugh,  without  the  knowledge  or  con- 
sent of  the  makers  of  the  deed,  had  it  al- 
tered and  changed  In  the  following  particu- 
lars: The  following  letters  and  words,  "W. 
%  of  N.  E.  quarter  of  section  seven,"  con- 
tained In  the  deed,  when  recorded  were  so 
erased,  altered,  and  changed  as  to  read  as 
follows,  "North  %  of  N.  E3.  quarter  of  section 
seyen,"  and  was  on  that  day  recorded  In  that 
changed  condition,  in  other  words,  the  let- 
ter "W,"  Just  before  the  figures  "%,"  was 
erased,  and  In  the  place  thereof  the  word 
"north"  was  written,  thereby  purporting  to 
convey .  a  different  tract  of  land  than  the 
one  which  the  deed  puriwrted  to  convey 
when  first  recorded. 

N.  B.  Plckenpaugh  and  his  son,  Claud,  tes- 
tified that  It  was  the  intention  of  the  former 
to  convey  to  the  latter  the  north  half,  and 
not  the  west  half,  of  the  northeast  quarter 
of  section  7,  and  that  they  so  Informed  Mr. 
Valentine,  the  scrivener  who  drew  the  deed. 
Mr.  Valentine  testified  that  he  was  instruct- 
ed to  draw  the  deed  so  as  to  convey  the 
north  and  not  the  west  half,  and  that  In 
writing  the  description  of  that  land  he  wrote 
the  letter  "N"  and  not  the  letter  "W,"  and 
that  the  recorder  of  deeds  mistook  the  letter 
"N"  for  the  letter  "W,"  and  .therefore  re- 
corded the  deed  incorrectiy  In  that  regard. 
He  also  testified  tiiat,  after  the  north  half 
of  the  northeast  quarter  of  said  section  had 
been  levied  upon,  Claud  took  the  deed  back 
to  him  and  Informed  him  as  to  the  manner 
In  which  It  had  been  recorded.  He  also  tes- 
tified that  he  then  examined  the  deed  and 
found  that  the  letter  which  the  recorder  had 
taken  for  a  "W"  was  in  fact  the  letter  "N," 
and  that  at  the  request  of  Claud  be  erased 
the  letter  and  wrote  In  its  stead  the  word 
"north,"  and  thereby  made  the  deed  read  the 
"north  %  of  the  N.  B.  quarter  of  section 
7,"  instead  of  the  "W  V4  of  the  N.  B.  quar- 
ter" d  said  section,  as  it  appears  of  record. 
Claud's  testimony  was  substantially  the  same 
as  Mr.  Valentine's  was  upon  that  point.  Up- 
on the  other  hand,  Mr.  Underwood,  the  re- 
corder of  deeds,  who  recorded  the  Instru- 
ment, testified  that  he  examined  the  deed 
closely,  and  that  In  his  Judgment  the  letter 
was  a  "W"  and  not  an  "N,"  as  claimed  by 
Claud  and  Valentine,  and,  consequenUy,  in 
recording  the  deed  he  copied  the  letter  as 
a  "W." 

The  question  now  presented  fc»:  determina- 
tion Is,  which  of  those  two  stories  is  true, 
the  one  told  by  Valentine  and  Claud  upon 
the  one  hand,  or  that  told  by  Underwood  up- 
on the  other.  Mr.  Underwood  was  a  public 
oflBcer  with  no  Interest  whatever  in  the  mat- 
ter to  infinence  or  knowingly  Induce  him  to 


record  the  letter  "N"  contained  In  a  deed 
as  the  letter  "W."  So,  If  be  had  not  testified 
at  all  In  the  case,  the  law  would  presume 
that  the  deed  was  correctiy  recorded,  for 
the  reason  the  law  presumes  an  officer  prop- 
erly performs  his  duty.  But  that  is  not  all 
of  the  testimony  upon  tiiat  question.  Mr. 
Underwood  was  called  as  a  witness  in  the 
case,  and  he  testified  that  In  his  Judgment 
the  letter  was  a  "W,"  and  for  that  reason 
he  recorded  It  as  such.  If  the  weight  of 
that  evidence  has  not  been  overcome  by  the 
respondents,  then  we  must  hold  that  the 
deed  never  conveyed  the  north  half  of  the 
northeast  quarter  of  said  section  7,  whatever 
may  have  been  the  Intention  of  N.  B.  Plcken- 
paugh. 

The  testimony  of  Claud  Plckenpaugh  and 
that  of  Mr.  Valentine  Is  relied  upon  to  over- 
balance the  evidence  for  appellants  upon 
this  point  We  will  discuss  their  testimony 
separately. 

In  weighing  Claud's  testimony,  we  must 
not  overlook  the  relationship  that  exists  be- 
tween him  and  N.  B.  and  Jacob  W.  Plckeu- 
pangb,  his  fathw  and  grandfather,  for  the 
reason  that  they  have  greater  Interests  de- 
pending upon  the  result  of  this  litigation 
than  he  has.  His  own  personal  Interest  In 
the  case  must  also  be  considered,  as  well 
as  bis  whole  testimony  In  the  case,  and  his 
conduct  and  connections  with  the  fraudu- 
lent transactions  heretofore  pointed  out  Ac- 
cording to  his  testimony,  his  Interest  Involv- 
ed in  this  suit  Is  worth  about  $1,000,  and 
his  fraudulent  conduct  hereinbefore  pointed 
out  la  not  a  very  high  certificate  of  com- 
mendation to  this  court  In  testl^lng  re- 
garding the  change  in  the  deed,  Claud  said 
he  "presumed  the  letter  erased  was  an  'N,' 
and  that  be  thought  It  was" ;  and  the  mere 
fact  he  had  the  deed  changed  shows  that 
he  thought  the  letter  was  a  "W,"  and  that 
he  thought  other  people  would  so  consider 
it,  and  for  that  reason  he  wanted  to  destroy 
all  ocular  evidence  of  the  fact  that  there 
had  been  a  mistake  made  in  drafting  the 
deed,  and  that  fact  could  be  best  done  by 
erasing  the  letter,  which  the  recorder  says 
was  a  "W,"  and  thereby  throw  doubt  In  the 
mind  of  the  court  as  to  what  the  letter  real- 
ly was,  and  then  rely  entirely  upon  parol 
testimony  to  overcome  the  testimony  and 
the  official  act  of  Mr.  Underwood,  the  re- 
corder. His  conduct  also  shows  a  fraudu- 
lent design  on  the  part  of  himself  and  fa- 
ther from  the  time  this  deed  was  executed 
to  cover  up  and  conceal  the  latier's  prop- 
erty from  his  creditors,  for  the  reason  that 
he  had  the  change  made  without  the  knowl- 
edge or  consent  of  his  father.  He  knew  the 
deed  was  conceived  In  sin  and  delivered  in 
fraud,  and  when  he  discovered  the  mistake 
and  realized  that  one  40  of  his  father's  land 
had  not  been  lisposed  of,  and  by  that  mis- 
take it  had  been  left  exposed  to  seizure  and 
sale  by  his  father's  creditors,  he  hastens  to 
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the  Bcrlyener  who  drew  the  deed,  without 
the  knowledge  or  consent  of  blB  father,  and 
had  him  change  it,  believing  that  was  the 
only  way  the  Judgment  Hen  conld  be  cut  out, 
and  thereby  give  hla  deed  a  preference  oyer 
the  Hen;  knowing  all  the  while  that  such 
act  woold  be  la  furtherance  of  that  design, 
and  that  hJs  father  would  approve  hla  con- 
duct, without  question.  Just  as  he  did  when 
informed  of  the  change — ^he  had  the  deed  al- 
tered In  furtherance  thereof.  When  we  view 
Claad'8  testimony  In  the  light  of  those  facts, 
and  consider  his  Interest  In  the  case  and 
his  relations  to  the  other  parties  to  this 
litigation,  we  are  not  loath  in  saying  that 
it  is  wholly  unworthy  of  credence. 

As  to  the  testimony  of  Mr.  Valentine,  we 
have  bat  little  to  say.  He  seems  to  be  a 
man  of  some  intelllgeuce  and  Judgment 
From  his  title  and  ofQclal  connection  with 
this  litigation,  we  Judge  he  is  a  Justice  of 
the  peace,  and  must  be  somewhat  familiar 
with  the  ordinary  forms  of  conveyancing 
and  rules  of  evidence^  and  should  have 
known  the  legal  effect  of  a  change  made  in 
a  deed  in  the  absence  of  the  maker,  and 
especially  after  the  validity  of  the  deed  had 
been  called  in  question  by  legal  proceedings, 
as  was  the  fact  in  this  Instance.  Good 
Jndgmoit  and  fair  dealing  between  man  and 
man  should  have  suggested  to  him  the  Im- 
propriety of  his  making  erasures  In  the 
deed,  bat  notwithstanding  those  facts,  when 
Claad  brought  the  deed  to  him  and  told 
him  what  the  recorder  of  deeds  had  done, 
according  to  Claud's  version,  the  following 
occurred:  "Q.  Is  that  what  yon  and  your 
father  told  Yalentlne  to  write  In  the  deed? 
A.  Tee.  sir;  and  he  told  me  when  I  took 
the  deed  to  him  the  letter  was  an  'N.'  Q. 
Did  yon  see  and  read  the  deed?  A.  Tes, 
sir.  Q.  What  was  the  letter?  A.  I  presume 
It  was  an  'N.'  That's  what  I  thought  It 
was:  and  he  said  positively  It  was:  said 
it  was  as  plain  as  the  nose  on  a  man's  face." 

Now,  if  the  letter  erased  was  as  plain  as 
the  nose  on  a  man's  face,  was  was  the  ob- 
ject of  Mr.  Valentine's  erasing  it  and  writ- 
ing in  Its  place  the  word  "north"?  That  Is 
a  very  suspicious  fact  to  be  considered  in 
wplghlng  his  testimony,  especially  after  the 
tiOe  of  40  acres  of  land  hinged  upon  the 
fact  whether  the  letter  was  an  "N"  or  a 
"W."  If  he  was  honest  In  this  conviction 
that  the  letter  was  an  "N"  and  not  a  "W," 
but  thoagh*  there  might  be  doubt  in  the 
minds  of  other  persons  as  to  what  the  let- 
ter really  was,  then  It  seems  to  me  common 
sense  and  common  honesty  would  have  sug- 
gested to  him  a  new  deed,  giving  the  cor- 
rect description  of  the  land  and  reciting 
therein  the  fact  that  It  was  made  for  the 
purpose  of  making  certain  that  which  was 
doubtful  in  the  deed  In  question;  or  if  he 
did  not  care  to  go  to  the  trouble  of  making 


a  new  deed,  but  wanted  to  be  fair  in  the 
premises,  why  did  he  not  first  obtain  the  con- 
sent of  the  maker  of  the  deed,  and  then 
simply  draw  a  red  line  through  the  letter, 
and  then  write  the  word  "north"  above  the 
line  and  indicate  its  proper  place  by  a  caret 
By  following  either  of  the  plans  suggested, 
the  doubt  could  have  been  inade  certain 
without  destroying  the  existence  of  the  very 
thing  that  was  in  question,  and  thereby 
place  It  beyond  the  power  of  the  court  or 
any  one  else  to  view  and  determine  with 
ocular  certainty  what  the  letter  In  fact  was ; 
but  by  erasing  the  letter  he  compelled  the 
conrt  to  depend  entirely  upon  parol  testi- 
mony in  determining  that  fact.  The  deed  it- 
self, of  course,  In  its  present  condition  Is 
no  evidence  whatever  tending  to  prove  that 
the  letter  was  in  fact  an  "I^  and  not  a 
"W,"  but  upon  the  contrary,  the  alteration 
of  the  deed  should  be  considered  as  a  badge 
of  fraud;  and  before  any  court  would  be 
Justified  in  finding  that  an  officer  had  er- 
roneously recorded  a  deed  which  had  been 
changed  after  Its  recordation,  and  especial- 
ly after  litigation  had  arisen  regarding  the 
very  matter  which  Is  Involved  in  the  alleged 
error,  the  evidence  should  be  clear,  convlno- 
ing,  and  overwhelming,  leaving  no  room  for 
a  reasonable  donbt  as  to  the  existence  of 
the  error.  And  we  have  no  hesitancy  in 
saying  that  the  evidence  in  this  case  falls 
far  short  of  that  standard  and  weight 

With  great  pains  we  have  carefnlly  read 
this  long  record,  fully  weighed  the  evidence, 
and,  after  duly  considering  all  of  the  legal 
propositions  involved,  we  are  clearly  of  the 
opinion  that  respondent,  N.  B.  Plckenpaugh, 
disposed  of  his  property  for  the  purpose  of 
defrauding  his  creditors,  and  especially  {lar- 
her  &  Knight  and  Chllders  Bros.;  and  that 
his  father  and  son,  Jacob  W.  Plckenpaugh 
and  Claud  A.  Plckenpaugh,  knew  of  and 
were  parties  to  his  fraudulent  purpose,  and 
accepted  the  deeds  mentioned  In  the  record 
from  him  to  them  for  the  purpose  of  assist- 
ing him  in  carrying  out  the  fraudulent  de- 
signs. 

We  are,  therefore,  of  the  opinion  that  the 
findings  and  Judgment  of  the  trial  court 
were  for  the  wrong  parties,  and  that  the 
judgment  should  be  reversed,  and  the  cause 
remanded  with  directions  to  the  trial  court 
to  set  aside  Its  findings  and  Judgment  in 
favor  of  respondents,  and  mter  a  Judgment 
for  appellant  setting  aside  and  canceling  the 
deed,  dated  August  28,  1903,  signed  by  N.  B. 
Plckenpaugh  and  wife,  conveying  the. land 
Involved  in  this  case  to  Claud  A.  Plcken- 
paugh, and  to  make  such  other  orders.  Judg- 
ment and  decrees  as  may  be  Just  and  proper 
in  the  premises;  and  to  proceed  according 
to  due  course  of  law  and  try  the  case  upon 
the  second  count  of  the  petition.  It  la  ao 
ordered.    All  concnr. 
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CHILDEBS  ▼.  PICEENPACGH  et  al. 

(Supreme  Court  of  MUsouri,   DiTision  No.   1. 

Mareh  31,  1909.     Rebearine  Denied 

April  13,  1909.) 

1.  Fbauduixnt    Conveyances    (8    269*)   — 
Pleadino — Necessity— Issues. 

While  as  a  general  mle  a  homestead  right 
must  be  pleaSed  to  be  available,  yet  a  general 
denial  to  the  petition  seeking  to  set  aside  a 
conveyance  as  fraudulent  against  creditors  au- 
thorizes proof  of  the  fact  that  the  land  conveyed 
was  a  homestead. 

lEH.  Note.— For  other  cases,  see  Fraudulent 
Conveyances,  Cent.  Dig.  fS  791,  793 :  Dec.  Dig. 
{  269.»] 

2.  Homestead  ({  200»)— Setting  Aside— Ef- 
fect. 

A  judgment  debtor  may  relieve  himself  of 
the  preliminary  action  of  appraisers  setting  oat 
to  him  a  homestead  out  of  his  property,  by  ap- 
pealing to  the  court  issuing  the  execution,  and 
on  proper  showing  have  the  report  of  the  ap- 
praisers set  aside,  and  where  the  report  is  set 
aside  the  judgment  debtor  is  left  where  he  was 
before  the  appraisers  acted,  but  where  his  ex- 
ceptions are  overruled  and  the  report  confirm- 
ed, the  homestead  limits  become  fixed,  at  least 
nntil  there  is  a  reassignment  by  reason  of  in- 
crease in  value. 

[Ed.  Note.— For  other  cases,  see  Homestead, 
Cent.  Dig.  i!  372-377 ;    Dec.  Dig.  S  200.*] 

8.  Homestead  ((  201*)— Setting  Aside- Ef- 
fect. 

Where  a  judgment  debtor  fails  to  pay  the 
debt  and  &ils  to  except  to  the  act  of  the  ap- 

g raisers  setting  out  to  him  a  homestead  out  of 
is  property,  and  the  execution  with  the  report 
of  appraisers  and  report  of  sale  is  filed,  the 
assignment  of  homestead  to  him  is  complete  and 
the  bounds  of  the  homestead  are  fixed. 

[E}d.  Note.— For  other  cases,  see  Homestead, 
Cent.  Dig.  {  378;   Dec.  Dig.  {  201.*] 

4.  Homestead  ({  201*)— Sbthng  Aside— Ef- 
fect. 

Where  an  execution  debtor  pays  the  ex- 
ecution before  sale  and  return,  the  land  is  re- 
lieved from  the  levy  and  from  all  the  incidents 
thereof,  Including  Uie  act  of  the  appraisers  in 
setting  out  to  him  a  homestead,  and  in  such 
case  no  complete  assignment  of  the  homestead 
results. 

[Ed.  Note.— For  other  cases,  see  Homestead, 
Dec.  Dig.  S  201.*] 

&  Homestead   (t  103*)— Liabiuties— Judg- 
ment Aqainbt— Lien. 

A  judgment  against  one  occupying  land  in 
excess  of  his  homestead  exemption  becomes  a 
Hen  on  the  surplus  from  the  rendition  of  the 
judjirment,  and  such  lien  is  not  postponed  until 
assignment  of  the  homestead  after  a  subse- 
quent levy  of  execution. 

[Ed.  Note.— For  other  cases,^  see  Homestead, 
Cent  Dig.  H  1ST,  158;   Dec.  Dig.  (  103.*] 

6.  Homestead  (|  201*)— Setting  Aside— Con- 
clusiveness. 

An  execution  debtor  who  takes  no  steps 
to  set  aside  the  setting  off  to  him  of  a  home- 
stead by  the  officer  holding  an  execution  against 
him  'and  the  appraisers  cannot  collaterally  at- 
tack the  setting  aside  of  the  homestead. 

[Ed.  Note.— For  other  cases,  see  Homestead, 
Cent.  Dig.  (  379;    Dec.  Dig.  (  201.*] 

Appeal  from  Circuit  Court,  Putnam  C!oun- 
,ty;    Geo.  W.  Wanamaker,  Judge. 

Action  by  William  H.  Chllders  against 
Napoleon  R  Plckenpaugh  and  another.    From 


a  Judgment  for  defendants,  plaintiff  appeals, 
Reversed  and  remanded. 

E.  M.  Harber,  A.  G.  Knight,  and  N.  A 
Franklin,  for  appellant  Edward  Hlgbee, 
Liorenzo  Jones,  and  B.  L.  Robinson,  tor  re- 
spondents. 

GRAVELS,  J.  This  is  a  companion  cose 
of  Chllders  v.  N.  B.  Pickenpaugh  and  C.  A. 
Plckenpaugh  (decided  at  this  term  of  the 
court)  118  S.  W.  453.  The  two  causes  were 
tried  together  in  the  court  below,  and  sub- 
mitted to  the  court  upon  the  same  evidence. 
The  evidence  has  been  set  out  by  WOODSON, 
J.,  at  length  in  the  other  case,  and  a  repeti- 
tion thereof  herein  would  be  superfluous.  One 
additional  question  in  this  case  requires  spe- 
cific mention  of  some  of  the  facta  From  the 
evidence  It  appears  that,  on  the  same  day 
a  judgment  for  $1,760  and  costs  was  ren- 
dered against  N.  B.  Plckenpaugh  by  the  cir- 
cuit court  of  Putnam  county  in  favor  of 
Harber  &  Knight  and  Chllders  Bros.,  the 
said  N.  B.  Plckenpaugh  made  a  deed  to  the 
northwest  quarter  of  section  7,  in  township 
65,  of  range  20,  Putnam  county.  Mo.,  to  his 
father,  3.  W.  Plckenpaugh.  This  deed  was 
delivered  to  the  father,  in  the  state  of  Iowa, 
at  some  time  t)etween  9  and  12  o'clock  at 
night  of  April  26,  1004.  On  April  26th  the 
Judgment  was  rendered,  so  that  there  was  a 
Judgment  prior  to  the  delivery  of  the  deed. 
The  deed  was  not  recorded  until  later.  N. 
B.  Plckenpaugh  had  originally  480  acres  of 
land.  Of  this,  360  acres  was  in  township 
65  of  range  20;  thus:  The  southwest  ^ 
(fractional)  of  section  6,  containing  120  acres 
or  a  little  more;  the  northwest  %  (fraction- 
al) of  section  7,  containing  120  acres  or  a 
little  more;  tbe  north  %  of  the  northeast  14 
of  section  7,  containing  80  acres;  and  the 
northwest  %  of  the  northwest  %  of  section 
8,  containing  40  acres.  Tbe  other  120  acres 
was  in  section  36  of  township  66,  range  21. 
The  80  and  40  above  described  Is  the  land  in- 
volved in  the  companion  suit,  being  the  land 
alleged  to  have  been  sold  to  the  son,  C.  A. 
Plckenpaugh.  The  south  80  acres  of  tbe 
northwest  %  (fractional)  of  section  7  Is  tbe 
land  involved  here. 

On  April  10,  1903,  tbe  National  Bank  of 
Unlonville  procured  a  judgment  in  the  cir- 
cuit court  of  Putnam  county  against  N.  B. 
Plckenpaugh  and  John  H.  Bishop  for  $261.- 
63,  upon  which  execution  was  isiped,  and  the 
sheriff,  finding  no  personal  property,  pro- 
ceeded to  levy  upon  lands.  The  sheriff's 
return  shows  that  the  debtor  Plckenpaugh 
refused,  after  notice,  to  select  his  homestead, 
and  he  selected  three  appraisers,  who  set  out 
his  homestead.  The  return  shows  that  this 
was  done  on  May  28,  1903,  and  that  as  and 
for  his  homestead  there  was  set  off  the  north- 
west %  (fractional)  of  section  7,  and  other 
land  in  the  southwest  Vi  (fractional)  of  seo- 


•ror  other  eases  see  lama  topic  and  section  NUMBER  In  D^c.  *  Am.  Digs.  U07  to  date,  ft  Reporter  IndezM 
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tlOD  6.  and  then  levied  upon  the  remainder 
of  the  lands  In  said  township  65.  Under  this 
levy  the  lands  w^re  adyertlsed  for  sale  on 
August  27,  1903.  The  return  then  further 
says:  "I  further  state  that  the  foregoing 
property  was  duly  advertised  for  sale  by 
R.  L.  Gray,  sheriff,  to  be  sold  on  Thursday, 
August  27th,  1903,  but  that  the  defendant. 
N.  B.  Plckenpaugh,  on  August  26th,  1903, 
paid  to  me,  successor  of  the  late  sheriff  R. 
U  Gray,  cash  to  the  amount  of  1310.11,  which 
I  applied  as  follows:  (Items  omitted.)  And 
I  return  this  amount  as  satisfied.  (Signa- 
ture of  sheriff.)"  The  word  "amount"  Is 
evidently  a  misprint  In  the  abstract  It 
should  be  "execution,"  for  the  sum  paid  was 
the  full  amount  of  debt  and  costs  called  for 
by  the  execution.  This  execution  being  fully 
satisfied,  no  further  proceedings  were  had 
thereunder.  On  the  day  of  Its  satisfaction, 
August  26,  1903,  the  deed  to  C.  A.  Plcken- 
paugh to  the  80  and  40  above  described  was 
made  under  the  circumstances  fully  describ- 
ed and  set  out  In  Judge  WOODSON'S  opin- 
ion. 

After  Harber  &  Knight  and  Childers  Bros, 
got  their  Judgment,  an  execution  was  Issued, 
and  the  sheriff,  finding  no  personal  property, 
proceeded  to  levy  npon  the  lands.  Before 
doing  so  he  notified  Plckenpaugh  of  his  ex- 
emption rights,  but  he  refused  to  point  out 
or  select  the  homestead.  The  house  in  which 
be  lived  was  on  the  land  in  section  6.  Upon 
his  refusal  to  designate  his  homestead  the 
sheriff  appointed  three  appraisers  as  required 
by  law,  who,  after  taking  the  required  oath, 
set  off  to  him  as  bis  homestead  the  follow- 
ing, as  described  In  their  certificate:  "The 
fractional  southwest  quarter  of  section  six 
(6)  and  the  north  forty  acres  of  the  north 
west  fractional  quarter  of  section  seven  (7) 
all  in  township  sixty-five  (65)  range  twen- 
ty (20)  being  In  quantity  the  amount  of  160 
acres  all  situated  In  Putnam  county,  Mis- 
souri, and  that  we  appraise  the  same  as 
so  designated  and  fixed  by  us  to  be  of  the 
value  of  one  thousand  dollars  over  and  above 
incumbrances."  After  this  land  was  set  off 
as  a  homestead,  the  sheriff  levied  upon  alt 
of  the  remaining  lands  formerly  held  by  N. 
B.  Plckenpaugh,  Including  the  120  acres  in 
section  36,  mentioned  supra.  Sale  was  had, 
and  the  lands  levied  upon  were  purchased 
at  said  sale  by  the  plaintiff  herein,  William 
H.  Childers,  one  of  the  firm  of  CHillders 
Bros. 

By  the  first  count  of  the  petition  herein 
the  plaintiff  seeks  to  set  aside  the  deed  to 
J.  W.  Plckenpaugh  on  the  ground  that  it  was 
fraudulently  made  to  hinder,  delay,  and  de- 
fraud the  creditors  of  N.  B.  Plckenpaugh, 
and  especially  Harber  &  Knight  and  Childers 
Bros.,  and  that  J.  W.  Plckenpaugh  knew  of 
and  participated  in  such  fraud.  The  second 
count  was  one  In  ejectment,  laying  ouster 
as  of  September  8,  1905,  alleging  the  month- 
ly rents  to  be  $20,  and  damages  $50,  with 
prayer  for  judgment  for  possession  as  well 


as  for  the  damages  and  monthly  rents  afore- 
said. Upon  a  trial  before  the  court.  Judg- 
ment went  for  the  defendants  and  against 
plaintiff  for  costs.  From  this  Judgment, 
after  unsuccessful  motion  for  new  trial  and 
in  arrest  of  Judgment,  the  plaintiff  duly  ap^ 
pealed  to  this  court. 

The  evidence  pro  and  con  upon  the  ques- 
tion of  fraud  Is  ftilly  set  out  in  the  compan- 
ion case  of  William  H.  Childers  v.  N.  B. 
Plckenpaugh  and  C.  A.  Plckenpaugh,  to  which 
we  make  reference,  as  both  cases  were  tried 
upon  the  same  facts.  This  sufficiently  states 
this  case. 

1.  In  the  companion  case,  WOODSON,  J., 
has  discussed  fully  all  the  facts  as  they  bear 
upon  the,  question  of  fraud.  He  discusses 
the  mysterious  and  unexplained  disappear- 
ance of  a  large  quantity  of  live  stock  owned 
by  N.  B.  Plckenpaugh  Just  before  tha  $1,750 
Judgment  He  discusses  fully  the  alleged 
sale  of  the  120  acres  of  land  to  the  son,  C. 
A.  Plckenpaugh,  and  in  paragraph  3  of  the 
opinion  discusses  the  transactions  Involved 
in  this  suit  He  reaches  the  conclusions  that 
both  of  these  sales  were  made  to  defraud 
creditors,  especially  Harber  &  Knight  and 
Childers  Bros.  In  his  conclusions  upon  the 
question  of  fraud,  we  heartily  concur.  And 
in  this  case  the  trial  court  was  in  error  in 
not  setting  aside  the  deed  to  J.  W.  Plcken- 
paugh Involved  in  this  case,  unless  it  be  for 
reasons  urged,  which  we  discuss  next 

2.  By  counsel  for  the  defendants  It  is 
contended  that  all  the  land  Involved  in  this 
suit  had  been  set  off  to  N.  B.  Plckenpaugh 
as  his  homestead,  in  the  case  of  National 
Bank  of  UnlonviUe  v.  N.  B.  Plckenpaugh 
and  John  H.  Bishop,  and  that  a  conveyance 
thereof  could  not  be  in  fraud  of  creditors. 
To  this  the  plaintiff  replies  by  saying  (1)  that 
no  former  setting  out  of  this  land  as  a 
homestead  is  pleaded;  (2)  that  under  the 
facts  In  evidence  there  never  was  a  com- 
pleted setting  out  of  the  homestead  In  the 
Bank  Case;  and  (3)  that  Plckenpaugh  hav- 
ing refused  to  select  and  point  out  his  home- 
stead  when  the  sheriff  notified  him  of  hie 
rights  under  the  execution  on  the  judgment 
for  $1,750,  and  thus  compelled  and  induced 
the  sheriff  to  appoint  appraisers  to  appraise 
and  fix  the  boundaries  of  a  homestead,  he  is 
precluded  from  now  disputing  the  home- 
stead so  set  out  by  the  appraisers  in  this 
collateral  way.  It  might  be  well  to  here 
state  that  the  answers  of  the  defendants 
were  (1)  a  general  denial,  and  (2)  a  plea  to 
the  effect  that  the  sale  was  one  maue  In 
good  faith  and  not  to  defraud  creditors. 

That  this  former  homestead,  if  in  fact 
and  law  there  was  such,  should  have  been 
specifically  pleaded,  we  think  is  true  in  most 
cases.  In  Bncy.  of  Plead.  &  Prac.  vol.  10, 
p.  81,  the  rule  is  thus  stated:  "Wherever 
in  an  action  property  is  sought  to  be  recov- 
ered out  of  which  a  homestead  is  to  be 
claimed,  the  right  of  homestead  exemption 
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should  be  set  up  In  the  pleading."  To  this, 
however,  the  respondents  urge  that  the  eTl> 
dence  as  to  the  first  assignment  of  a  home- 
stead went  In  without  objection,  and  there- 
fore plaintiff  cannot  complain  of  the  action 
of  the  trial  court,  if  In  fact  the  trial  court 
found  that  here  was  no  fraud  in  the  con- 
veyance. In  cases  of  alleged  ftand  the  evi- 
dence is  permitted  to  talce  a  broad  range, 
and  we  are  not  inclined  to  thlnlt  that  the 
general  rule  above  announced  has  been  ap- 
plied to  this  character  of  a  case. 

The  real  issue  here  was,  as  stated  in  the 
petition,  that  said  deed  was  made  "for  the 
purpose  of  cheating,  hindering,  and  delay- 
ing said  parties  named  and  others  in  the 
collection  of  their  claims  and  demands, 
and  for  the  purpose  of  defrauding,  cheating, 
hindering,  and  delaying  his  said  creditors, 
and  without  any  good  or  valuable  considera- 
tion therefor."  To  this  specific  charge  of 
fraud  the  defendants  interposed  the  answer 
above  Indicated.  The  general  denial  put  in 
issue  the  question  of  fraud.  Now,  it  oc- 
curs to  us  that  even  under  a  general  denial 
the  defendants  could  show  any  state  of 
facts  which  would  rebut  or  disprove  the 
charge  of  fraud,  and  one  way  of  doing  that 
would  be  to  show  that  the  property  was  of 
«nch  character  that  there  could  not,  either 
in  law  or  fact,  be  a  fraud  perpetrated  in 
the  conveyance  thereof.  In  our  Judgment, 
whilst  as)  a  general  rule  a  homestead  right 
must  be  pleaded,  yet  in  those  cases  where 
the  gravamen  of  the  petition  Is  fraud,  then 
a  general  denial  is  su£Bclent  to  authorize  a 
proof  of  a  previously  assigned  homestead, 
as  disproving  the  charge  of  fraud. 

There  is  more  difficulty  in  the  second  in- 
8lstenc3  of  the  plaintiff,  i.  e.,  that  there 
never  was  a  completed  assignment  of  this 
homestead  under  the  bank  Judgment  Had 
there  been  a  sale  under  this  bank  Judgment 
and  the  execution  returned  showing  the 
homestead  assignment,  there  would  be  no 
question,  but  such  are  not  the  facts.  The 
amount  of  the  execution  was  paid  and  the 
execution  returned  satisfied.  This  payment 
took  all  the  property  levied  upon  out  of  the 
meshes  of  the  law.  This  payment  left  the 
defendant  in  that  suit  in  status  quo  as  to  all 
-of  his  pr(^erty.  We  take  it  that  there  are 
two  ways  in  which  a  Judgment  debtor  can 
relieve  himself  of  the  preliminary  act  of  the 
appraisers  in  meting  out  to  him  a  home- 
stead out  of  bis  property;  First,  he  can  go 
to  the  court  issuing  the  process  and  com- 
plain, and  upon  a  showing  have  the  report 
of  the  appraisers  set  aside.  In  Ency.  of 
Plead.  &  Prac.  vol.  10,  p.  75,  it  is  said:  "Ex- 
ceptions to  the  report  of  commissioners  as- 
signing homestead  should  be  made  to  the 
court  from  which  process  Issued,  and  to 
which  the  assignment  is  to  be  returned; 
and  such  report  cannot  be  Impeached  in  a 
collateral  proceeding."  The  author  cites  in 
snoDort  thereof,  among  other  cases,  the  case 


of  Ijallement  v.  Detert,  90  Mo.  1S2,  9  S.  W. 
66S.  If  the  report  Is  set  aside,  the  Judg- 
ment debtor  is  left  Just  where  he  was  be- 
fore the  preliminary  act  of  the  appraisers. 
If,  on  the  other  hand,  his  exceptions  were 
overruled  and  the  report  confirmed,  the 
homestead  limits  become  fixed,  at  least  tin- 
til  there  is  a  reassignment  by  reason  of  In- 
crease In  value.  Or,  If  the  Judgment  debtor 
fails  to  pay  the  debt  and  falls  to  except  to 
the  action  of  the  appraisers  and  the  execu- 
tion with  report  of  appraisers  and  report  of 
sale  is  filed,  then  such  assignment  of  home- 
stead Is  complete  and  the  metes  of  the 
homestead  fixed.  It  therefore  appears  that 
the  completion  of  the  homestead  assign- 
ment depends  upon  his  conduct  after  the 
preliminary  step  is  taken  by  the  appraisers. 
But  In  the  second  place,  the  Judgment  debt- 
or can  obviate  the  completed  assignment 
of  the  homestead  by  his  own  act.  Independ- 
ent of  the  court,  as  fully  as  he  could  by 
exceptions  filed  in  the  court.  He  can  pay 
the  Judgment  or  execution  debt  and  thus 
fully  relieve  his  land  not  only  of  the  levy 
imder  the  execution,  but  all  other  Incident 
steps  taken  imder  the  execution  and  levy. 
When  he  pays  the  full  amount  of  the  execu- 
tion, the  executor  becomes  functus  officio, 
and  his  land  is  relieved  from  the  levy  and 
all  the  Incidents  leading  up  to  and  connect- 
ed with,  the  levy.  Including  the  preliminary 
act  of  the  appraisers.  When  he  has  dis- 
charged the  debt,  before  sale  and  before 
return  of  the  execution,  he  and  bis  property 
are  left  Just  as  If  no  execution  had  issued  or 
any  steps  been  taken  thereunder.  We  there- 
fore conclude  that  there  was  no  complete 
assignment  of  a  homestead.  By  a  complet- 
ed assignment  of  homestead  Is  contemplated 
the  action  of  the  sheriff,  the  appraisers,  and 
the  court.  Macke  v.  Byrd,  131  Mo.  682,  33 
S.  W.  448,  52  Am.  St  Rep.  649. 

The  Judgment  under  which  plaintiff  bought 
was  entered  April  26,  1904.  No  execution 
was  Issued  imtll  May  7,  1905,  and  no  at- 
tempt to  levy  under  the  writ  was  made  un- 
til August  9.  1906.  From  this  it  is  argued 
tliat  no  Hen  attached  to  any  part  of  the 
homestead  premises,  of  at  least  360  acres, 
until  the  assignment  of  the  homestead  had 
been  made.  In  support  of  this  we  are  cited 
to  Macke  v.  Byrd,  supra.  The  court  in  banc 
has  Just  gone  over  this  question  in  the  re- 
cent case  of  White  ▼.  Spencer  (not  yet  of- 
ficially reported)  117  S.  W.  20,  in  which  case 
we  disapprove  of  the  broad  language  of  the 
Macke-Byrd  Case,  and  hold  that  a  lien  at- 
taches to  the  surplus  In  quantity,  from  the 
rendition  of  Judgment  This  point  will  have 
to  be  disallowed. 

Under  the  Judgment  for  $1,760,  the  de- 
fendant had  his  homestead  duly  appraised 
and  set  off  by  the  officer  and  the  appraisers. 
He  took  no  steps  in  court  or  otherwise  to 
thwart  this  action  in  that  case,  and  such  act 
cannot  be  collaterally  attaclced  in  this  caae. 


Digitized  by 


Google 


Mo.) 


MoMAHAN  y.  HUBBARD. 


481 


Lallemont  t.  Detort,  96  Mo.  182,  9  S.  W. 
568. 

It  Is  not  necessary  to  discuss  other  ques- 
tions raised.  From  what  has  been  said  It 
follows  that  this  case  should  be  reversed 
and  remanded,  with  directions  to  the  trial 
court  to  enter  a  Judgment  for  plaintiff  can- 
celing the  deed  as  to  the  land  Involved, 
made  by  N.  B.  Plckenpaugh  to  J.  W.  Plck- 
enpaugh,  and  proceed  with  the  further  hear- 
ing of  this  cause  under  the  second  count 
of  the  petition.  It  is  so  ordered.  All  con- 
cur. 


McMAHAN  et  al.  v.  HUBBARD  et  al. 

(Supieme  Conrt  of  Missouri,   Division   No.  2. 

March  SO,  1909.) 

1.  WrLLB   (J  459*)— CONSTBUCTION— Pbesujip- 

noNB  AoAiNST  Intestacy. 

The  ireneral  Intention  in  a  will  to  dispose 
of  all  of  testator's  property  is  given  weif[ht  in 
determining  what  was  intended  by  a  particular 
devise,  that  may  admit  of  enlargement  or  limita- 
tion; and  the  court,  in  pursuing  the  general 
presnmpdon  against  intestacy,  will  supply, 
transform,  or  change  the  words  in  a  will,  so 
that  the  manifest  intent  will  not  be  defeated. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent. 
Dig.  9  978 ;    Dec  Dig.  i  459.*) 

2.  Wirxs  (J  489*)— CoNSTBUcriON— BviMRCB 
IK  Aid  of  Constbuction. 

To  determine  the  object  of  testator's  boun- 
ty, or  the  subject  of  disposition,  or  the  quan- 
tity of  interest  intended  to  be  given,  the  court 
may  inquire  into  every  material  fact  relating 
to  the  person  interested  nnder  the  will  and  the 
property  which  is  the  subject  of  disposition,  and 
to  the  circumstances  of  testator  and  of  his 
family. 

[EM.  Note.— For  other  cases,  see  Wills,  Dec 
Dig.  f  489.*] 

S.  Wills  (J  490*)— Constbuction— Evidence 

in  Aid  of  Construction. 

Where  testator  devised  land  described  as 
part  of  the  S.  W.  %  of  the  S.  E.  %,  etc.,  with- 
out mentioning  any  section,  and  part  of  the  N. 
E.  %  of  the  N.  W.  %  of  section  33,  parol  evi- 
dence was  admissible  to  show  what  lands  tes- 
tator had  at  the  times  of  the  making  of  his 
will  and  at  his  death,  for  the  purpose  of  show- 
ing that  the  lands  described  withput  the  desig- 
nation of  tbe  section  wonld  dispose  of  lands  in 
section  28,  which  he  owned. 

[EJd.  Note. — For  other  cases,  see  Wills,  Cent 
Dig.  §1  1047-1057 ;    Dec  Dig.  i  490.*] 

4.  Wills  (8  560*)— Constbuction— Evidence 

iw  Aid  of  Construction. 

Testator  devised  lands  described  as  part 
of  the  S.  W.  M  of  the  8.  E.  %,  etc.,  without 
giving  any  designated  section,  and  a  part  of  the 
N.  R  %  of  the  N.  W.  V*  of  section  33.  He 
declared  that  he  made  the  gift  to  his  wife, 
daughter,  and  adopted  son,  to  give  them  ample 
support.  The  evidence  showed  that  testator 
owned  lands  in  section  28,  which  would  be  dis- 
posed of  by  the  description  in  the  will,  provided 
section  28  was  added  thereto,  and  he  owned  no 
lands  in  section  33,  except  those  described  in 
the  will.  Held,  that  the  words  "section  33,"  in 
the  will,  would  be  confined  to  the  land  describ- 
ed as  tbe  N.  B.  %  of  the  N.  W.  V*  of  section 
33,  so  that  the  wifl  disposed  of  testator's  lands 
in  section  28. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent. 
Dig.  It  121&-1220 ;   Dec  Dig.  §  560.*] 


6.  Wnxa  (|  488*)— Conbtbuotior— Evidence 

iH  Aid  of  Coksibuction. 

Parol  evidence  is  admissible  to  show  a 
latent  ambiguity  in  a  will,  which  may  be  re- 
moved by  extrinsic  evidence. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent. 
D^.^SJ   1024,   1025,   1033-1036;    Dec   Dig.   i 

6.  Wills  (8  662*)  —  Construction  —  Condi- 
TiONS- Performance. 

Testator  devised  lands  to  his  wife,  daugh- 
ter, and  adopted  son,  and  declared  that  the  ^ift 
to  the  son  was  conditioned  on  his  remaining 
with  testator's  wife  until  he  was  21  years  of 
age  and  behaving  himself  toward  her  as  a  son. 
The  wife  objected  to  the  adopted  son  marrying 
when  he  did,  but  they  were  soon  reconciled, 
and  he  continued  to  live  on  the  farm  and  culti- 
vate tbe  land,  and  he  was  at  the  wife's  bouse 
every  day,  furnishing  her  fuel  and  keeping  up 
the  farm.  Tbe  wife  was  satisfied  with  bis  con- 
duct toward  her.  Held,  that  tbe  adopted  son 
fulfilled  the  condition  imposed  and  was  entitled 
to  the  devise. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent. 
Dig.  (  1557 ;   Dec  Dig.  t  662.*] 

7.  Abatement  and  Revival  (J  14*)  — Pend- 
enct  of  Other  Action. 

A  suit  to  determine  title  to  land,  claimed 
by  plaintiffs  under  a  will  and  codicil  admitted 
to  probate,  was  tried  without  objection  or  re- 
quest for  a  continuance,  though  the  answer*  al- 
leged the  pendency  of  a  suit  by  defendants  to 
contest  the  codicil.  Service  of  process  in  such 
suit  had  not  l>een  made  on  plaintiffs.  During 
the  trial  an  order  for  an  alias  summons  on 
plaintiffs  was  obtained,  and  defendants  only 
raised  the  pendency  of  the  suit  as  a  defense  to 
tbe  merits.  Held,  that  the  court  properly  re- 
fused to  abate  the  suit. 

[Ed.  Note.— For  other  cases,  see  Abatement 
and  Revival,  Cent.  Dig.  {  108 ;  Dec  Dig.  §  14.*] 

&  Wills  (J  354*)— Probate. 

Where  the  original  will  and  codicil  were 
written  on  the  same  sheet  of  paper,  to  which 
was  attached  the  certificate  of  the  probate  judge, 
certifying  that  the  judge  had  examined  the 
instrument,  and  had  heard  the  evidence  of  the 
subscribing  witnesses,  and  adjudged  the  same 
to  be  the  will  of  testator,  the  court  properly  rul- 
ed that  the  court  bad  probated  both  the  will  and 
the  codicil. 

[Ed.  Note.— For  other  cases,  see  Wills,  Dec 
Dig.  {  854.*] 

Appeal  from  Circuit  Court,  Newton  Coun- 
ty;   P.  C.  Johnston,  Judge. 

Action  by  Dora  McMaban  and  others 
against  Nannie  E.  Hubbard  and  others.  From 
a  judgment  for  plaintiffs,  defendant  Hubbard 
appeals.     Affirmed. 

R.  M.  Sbeppard  and  John  T.  Sturgis,  for 
appellant.  Horace  Ruark,  James  H.  Pratt, 
and  George  Hubbert,  for  appellees. 

QANTT,  P.  J.  This  action  was  commenced 
in  the  circuit  court  of  Newton  county  to  de- 
termine the  title  to  certain  lands  in  said 
county.  The  plaintiffs  claimed  title  to  the 
lands  in  controversy  under  and  by  virtue  of 
items  3  and  11  of  the  last  will  and  testa- 
ment of  John  McMaban,  deceased,  who  is 
the  common  source  of  title,  and  the  first  sec- 
tion of  the  codicil  to  said  will.  The  said 
provisions  of  the  will  are  in  these  words: 

"3.  In  order  that  my  wife,  my  daughter 


*ror  other  casea  see  same  topic  and  section  NtlMBER  In  Dee.  &  Am.  Digs.  1907  to  date,  A  Reporter  Indexes 
118S.W.-31 
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Leah,  and  my  adopted  son  WllUam  McMaban 
may  have  ample  support,  I  give  and  bequeath 
nnto  them,  the  following  described  land,  viz.: 
Seven  acres,  part  of  S.  W.  quarter  of  S.  B. 
quarter,  also  N.  W.  quarter  of  S.  B.  quarter, 
also  the  E.  one-half  S.  W.  quarter  and  that 
part  of  the  W.  half  S.  W.  quarter  lying 
east  of  the  present  fence  running  on  the 
east  side  of  said  tract  Also  the  twenty- 
three  acres,  being  part  of  N.  E.  quarter  of 
N.  W.  quarter  of  section  88.  All  the  above 
land  in  township  25  of  range  31." 

"11.  All  the  property  herein  bequeathed 
shall  descend  to  the  heirs  of  the  bodies  of 
those  to  whom  It  is  bequeathed,  provided 
said  heirs  are  bom  in  lawful  wedlock  and 
should  any  of  my  legatees  die  without  heirs 
of  their  body  as  above  stated,  then  all  the 
property  bequeathed  to  them  shall  descend 
to  my  legal  heirs." 

Codicil:  "In  explanation  of  section  3, 
where  the  bequeath  Is  to  my  wife  and  daugh- 
ter Leah  and  adopted  son  William  McMahan, 
at  the  death  of  my  wife,  the  real  estate  here- 
_  In  mentioned  is  to  descend  to  my  daughter 
'  LeiAi  and  William  McMahan  (adopted  son)." 

The  plaintiffs,  who  are  the  wife  and  child 
of  William  McMahan,  deceased,  alleged  in 
their  petition  that  the  land  intended  to  be 
described  and  conveyed  by  the  third  clause 
of  the  said  will  to  the  testator's  wife,  daugh- 
ter Leah,  and  adopted  son  William  McMa- 
han, is  the  land  In  controversy  herein,  and 
that  by  mistake  the  scrivener,  in  writing  the 
will,  failed  to  designate  that  all  of  said  land 
described  in  said  third  item  of  the  will  Is  in 
section  28,  except  the  last  described  tract 
of  23  acres,  which  la  properly  described  as 
being  in  section  88. 

The  defendants  in  their  answer  allege  that 
the  said  John  McMahan  made  no  disposition 
In  his  last  will  of  the  part  of  the  land  In 
controversy,  which  is  located  in  section  28; 
that  as  to  this  land  he  died  intestate.  The- 
defendants  also  said  in  their  answer  that 
all  the  bequests  and  gifts  made  to  the  said 
William  McMahan  by  the  said  will  were 
made  upon  the  following  terms  and  condi- 
tions, set  forth  In  the  seventh  item  of  said 
will  in  the  following  language,  viz.: 

"7.  All  the  bequests  made  to  him  are  con- 
ditioned that  he  remain  with  hU  adopted 
mother  until  he  is  twenty-one  years  of  age 
and  behaves  himself  toward  her  as  a  dutiful 
son." 

And  it  is  asserted  that  the  said  William 
McMahan  failed  and  refused  to  comply  with 
the  said  terms  or  provisions  of  said  will, 
and  by  his  conduct  and  action  forfeited  any 
and  all  bequests  under  the  terms  and  provi- 
sions of  said  will.  The  cause  was  tried  in 
the  circuit  court  of  Newton  county,  and  at 
the  trial  it  was  agreed  that  John  McMahan 

died  on  the day  of ,  1888,  and 

that  he  left  surviving  him  his  widow,  Eliza- 
beth McMahan,  who  died  on  the  29th  of  July, 
19M ;  that  he  also  left  surviving  him  as  his 
only  heir  at  law  J.  Raphael  McMahan,  who 


is  a  son  by  a  former  njarriage,  his  daughter 
Leah  McMahan,  now  Leah  Goln,  and  his 
daughter  Nannie  E.  Hubbard;  that  Wllliara 
McMahan,  mentioned  in  the  will  as  his  adopt- 
ed son,  died  on  or  about  the  25th  of  Decem- 
ber, 1901,  leaving  as  his  heirs  bis  widow, 
Dora  McMahan,  and  his  children,  Logan, 
Floyd,  Noble,  and  Duard  McMahan,  all  plain- 
tiffs  herein ;  that  the  defendant  Commodore 
Thomas  Is  the  only  child  of  Leah  Goln. 

The  evidence  on  the  part  of  the  plaintiffs 
tended  to  show  that  the  testator,  John  Mc- 
Mahan, at  the  time  be  executed  his  will, 
and  at  the  time  of  his  death,  and  for  many 
years  prior  thereto,  owned  the  land  in  suit  in 
section  28,  township  25,  range  SI,  and  neither 
at  the  time  of  the  execution  of  his  will,  nor 
at  any  other  time  did  he  own  any  land  In 
section  33,  except  the  23-acre  tract  described 
in  said  will  as  being  a  part  of  the  N.  E.  ^ 
of  the  N.  W.  %  of  section  83  and  the  40-acre 
tract  west  of  said  23  acres,  which  he  devised 
to  his  son  J.  R.  McMahan  in  the  ninth  item 
of  the  will.  The  evidence  also  tended  to 
show  that,  if  section  33  should  be  held  to  be 
a  part  of  the  description  of  all  the  land  de- 
scribed in  item  3  of  the  will,  then  aU  of  it, 
except  the  23-acre  tract,  was  at  the  time  the 
said  will  was  executed  and  at  the  time  of 
the  death  of  the  testator  owned  by  T.  B. 
Durham  and  James  Hubbard.  A  plat  of 
section  33  and  of  a  part  of  section  28  will 
accompany  this  opinion.  The  plaintiffs  are 
claiming  title  to  that  part  of  the  land  shown 
by  said  plat  which  is  Inclosed  in  the  red 
dotted  lines.  [Indicated  by  heavy  black  lines 
in  plat] 

The  evidence  clearly  demonstrated  that  the 
land  in  which  the  plaintiffs  claim  an  inter- 
est in  this  suit  belonged  to  John  McMahan 
at  the  time  his  will  was  executed  and  at  the 
time  of  his  death,  and  that  that  part  of  said 
land  contained  in  section  28  would  have  been 
the  identical  land  described  in  item  3  of  the 
will.  If  the  scrivener,  who  drew  the  will,  had 
inserted  the  words  "section  28"  Just  after 
the  words  "and  that  part  of  the  W.  half 
S.  W.  quarter."  The  testimony  disclosed  that 
the  lands  owned  by  John  McMaban  as  bis 
home  farm  was  a  compact  body  of  land, 
mostly  In  section  28,  and  the  balance  In  sec- 
tion 88,  immediately  south.  The  house  In 
which  lie  and  his  family  lived  was  and  is  on 
the  part  of  the  farm  in  section  28,  and  was 
occupied  by  his  widow  until  her  death  in 
1901.  His  wife,  daughter  Leah,  and  adopted 
son  were  the  members  of  his  family,  living 
at  home  when  the  will  was  made.  In  his 
will  he  expressed  the  intention  of  providing 
that  his  family  should  have  "ample  support," 
and  to  this  end  devised  180  acres  of  land  by 
description.  To  tils  daughter  Nannie  Hub- 
bard he  gave  land  which  was  not  a  part  of 
the  home  farm,  to  his  son  J.  R.  McMahan, 
who  was  married  and  living  on  the  land  giv- 
en him  by  the  will,  be  gave  three  40-acre 
tracts,  extending  north  and  south  along,  and 
constituting,  the  western  part  of  the  farm. 
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Two  of  these  40-acre  tracts  are  In  section  28, 
and  one  In  section  33,  and  are  correctly  de- 
scribed In  the  will.  After  deducting  tbese 
special  devises  to  bis  daughter  Nannie  Hub- 
bard and  his  son  3.  R.,  there  was  left  the  130 
acres  with  the  residence  on  It 

The  evidence  also  showed  there  was  at 
that  time,  and  yet  is,  a  fence  dividing  the 
laud  occupied  by  and  given  to  3.  R.  McMahan 
from  the  balance  of  the  home  place.  This 
fence  was  somewhat  Irregular,  and  did  not 
follow  the  subdivision  lines,  but  ran  east  of 
the  same,  cutting  off  a  few  acres  of  land 
from  the  J.  R.  McMahan  tracts,  to  wit,  the 
N.  W.  %  of  the  N.  W.  %  of  section  33  and 
W.  %  of  the  S.  W.  %  of  section  28.  This 
fence  was  in  the  mind  of  the  testator  when 
be  made  his  will,  as  be  says  he  gives  to  his 
son  J.  R.  McMahan  the  W.  %  of  the  S.  W. 
%  of  section  28,  "west  of  the  present  fence" 
and  the  N.  W.  %  of  the  N.  W.  %  of  section 
33  "lying  west  of  the  present  cross-fence." 
In  item  3  be  devises  to  the  plalntifTs  "that 
part  of  the  W.  half  S.  W.  quarter  lying  east 
of  the  present  fence  running  on  the  east  side 
of  said  tract,"  but  omits  the  number  of  the 
section.  The  testator  also  owned  at  that 
time,  in  section  28,  a  7-acre  tract,  part  of  the 
S.  W.  %  of  the  S.  E.  ^,  and  this  he  also  de- 
vised to  his  wife,  daughter,  and  adopted  son, 
but  omitted  the  section  also  In  that  descrip- 
tion. 

1.  Among  the  cardinal  rules  often  invoked 
by  this  court  In  the  construction  of  wills  is 
the  presumption  that  the  testator  intended 
to  dispose  of  his  whole  estate.  This  pre- 
sumption seems  to  amount  to  this:  Where 
there  is  a  general  intention  appearing  In  the 
will  to  thereby  make  a  complete  disposition 
of  all  of  the  testator's  property,  such  general 
intent  is  allowed  weight  in  determining  what 
was  intended  by  a  particular  devise  that  may 
admit  of  enlargement  or  limitation.  Watson 
V.  Watson,  110  Mo.,  loc.  dt  171,  19  S.  W. 
643.  Whatever  may  be  the  rule  In  other 
states.  It  is  well  established  in  this  state 
that  in  pursuing  the  general  presumption, 
and  to  prevent  the  happening  of  the  incon- 
gruous condition  of  the  estate  passing  part- 
ly by  will  and  partly  by  descent,  words  may 
be  supplied,  transformed,  or  changed  in  the 
will,  so  "that  the  instrument  may  not  perish 
and  the  manifest  intent  of  the  parties  be 
not  defeated  by  the  palpable  error  of  the 
scrivener.  Thomson  v.  Thomson,  115  Mo., 
loc.  clt  67.  21  S.  W.  1085,  1128;  Brlant  v. 
Garrison,  150  Mo.,  loc.  clt  668,  52  S.  W.  301 ; 
Rlnes  V.  Mansfield,  96  Mo.  398,  9  S.  W.  798; 
Presnell  v.  Headley,  141  Mo.  194,  43  8.  W. 
378;  Ro  Bards  v.  Brown,  167  Mo.  447,  67  S. 
W.  245."  It  is  also  weU  settled  in  this  state 
that  for  the  purpose  of  determining  the  ob- 
ject of  the  testator's  bounty,  or  the  subject 
of  disposition,  or  the  quantity  of  Interest  In- 
tended to  be  given  by  his  will,  the  court  may 
inquire  into  every  material  fact  relating  to 
the  person  who  claims  to  be  interested  under 


the  will  and  the  property  which  is  claimed 
as  a  subject  of  disposition,  and  to  the  drcum- 
Btances  of  the  testator  and  of  his  family  and 
affairs,  for  the  purpose  of  enabling  It  to 
identify  the  person  or  thing  intended  by 
the  testator  or  to  determine  the  quantity  of 
Interest  be  has  given  by  his  will.  Riggs  v. 
Myers,  20  Mo.  229.  In  the  last-mentioned 
case  a  will  described  land  devised  as  the 
S.  E.  M  and  S.  W.  Vt  of  section  4  in  town- 
ship 60,  range  38,  in  Holt  county.  Mo.,  the 
devisee  to  have  the  privilege  of  using  water 
of  the  big  spring,  with  free  access  to  and 
from  It  as  he  might  wish;  and  it  was  held 
by  this  court  that  parol  evidence  that  the 
corresponding  quarter  sections  of  township 
59  in  the  same  range  and  county  were  intend- 
ed to  be  devised  was  admissible,  it  appearing 
that  the  big  spring  was  upon  the  S.  E.  \i 
of  section  4,  township  69,  and  that  the  testa- 
tor never  owned  or  claimed  any  land  In'  sec- 
tion 4  of  township  60.  Willard  v.  Darrah, 
168  Mo.  660,  68  S.  W.  1023,  00  Am.  St.  Rep. 
46a  Under  this  adjudication  we  think  the 
court  properly  admitted  parol  evidence  to 
show  what  lands  the  testator  In  this  case 
had  at  the  time  of  making  his  will  and  at 
the  time  of  his  death ;  and  when  this  evidence 
is  considered  we  think  the  will,  taken  as  a 
whole,  shows  a  clearly  expressed  purpose  on 
the  part  of  John  McMahan  to  dispose  of  all 
his  property,  real  and  personal ;  and  we  think 
it  is  also  a  fair  presumption  that,  as  he  own- 
ed no  other  real  estate,  outside  of  his  home 
place,  except  that  which  he  devised  to  his 
son  J.  R.  and  his  daughter  Nannie  Hubbard, 
there  can  be  little  doubt  that  he  Intend- 
ed to  give  to  bis  wife  and  his  daughter  Leah 
and  his  adopted  son  this  home  place.  He 
was  devising  his  own  estate,  and  he  did  not 
intend  to  give  away  anything  which  did  not 
t>elong  to  him;  and  yet.  If  the  contention  of 
the  defendants  Is  true,  he  would  have  been 
devising  the  land  which  belonged  to  his 
neighbors  Durham  and  Hubbard  and  the 
Missouri  Land  &  Live  Stock  Company,  which 
he  did  not  own  at  the  time. 

Again,  to  sustain  the  defendants,  we  mast 
reach  the  conclusion  that  the  testator  meant 
to  die  intestate  as  to  a  very  large  part  of  his 
estate;  a  conclusion  which,  we  have  seen, 
the  law  would  never  presume,  especially 
where  the  decedent  makes  a  will,  as  John 
McMahan  did  in  this  case.  In  the  third  item 
of  the  will  the  testator  says  that  he  makes 
provision  for  his  wife  and  daughter  Leah  and 
his  adopted  son,  to  have  "ample  support"  out 
of  the  lands  which  he  devised  to  them.  Cer- 
tainly he  could  not  have,  for  one  moment, 
supposed  that  he  provided  an  "ample  sup* 
port"  for  them  out  of  the  23  acres  of  land  In 
section  83,  and  yet  he  must  have  known 
that  this  was  all  the  land  be  owned  In  sec- 
tion 83  at  that  Ume.  The  bare  statement  of 
the  proposition  shows  that  It  Is  a  most  un- 
reasonable and  unnatural  construction  of  the 
language  used  by  the  testator.    He  had  de- 
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scribed  130  acres  of  land,  only  23  acres  of 
which  was  In  section  83.  It  Is  readily  seen 
that  the  real  point  in  controversy  in  this  case 
is  whether  it  was  competent  for  the  clrcnlt 
court  to  admit  parol  evidence  to  show  that 
the  description  of  the  land  devised  to  the  wife 
and  daughter  Leah  and  their  adopted  son,  If 
section  33  was  a  part  of  said  description,  was 
not  owned  by  the  testator,  and  thereby  show 
that  the  description  was  false,  if  it  should 
be  held  that  all  the  said  lands  were  In  sec- 
tion 33.  While  there  has  been  great  conflict 
In  the  authorities  as  to  how  far  a  court  can 
go  in  receiving  testimony  to  show  that  the 
words  used  in  a  will  are  fin  incorrect  descrip- 
tion of  land  devised,  we  think  the  rule  an- 
nounced by  Judge  Scott  in  Riggs  v.  Myers, 
20  Mo.  243,  has  become  the  settled  laW  of 
this  state,  and  such  evidence  Is  admissible  to 
show  a  latent  ambiguity,  and  when  this  is 
done  the  rale  is  well  settled  that  a  latent  am- 
biguity may  be  removed  by  extrinsic  evi- 
dence. In  Wlllard  v.  Darrah,  168  Mo.,  loc. 
dt.  670,  68  8.  W.  1023,  90  Am.  St.  Rep.  468, 
this  court  approved  the  rule  laid  down  In 
2  Underbill  on  the  Law  of  Wills,  {  910,  in 
these  words :  "In  every  case  the  court  is  en- 
titled to  be  placed  In  x>ossession  of  all  the  in- 
formation which  Is  available  of  the  circum- 
stances of  the  estate  and  family  of  the  testa* 
tor  when  be  made  his  will,  to  the  end  that 
the  court  may  be  in  his  situation  as  nearly  as 
may  be,  and  may  interpret  and  understand 
the  will  as  he  would  If  he  were  alive.  When 
the  evidence  of  extrinsic  circumstances  Is  all 
in,  it  may  appear  that  a  description  In  the 
will  which  was  intended  by  the  testator  to  ap- 
ply to  one  object  or  thing  is  applicable,  with 
more  or  less  certainty,  to  several  objects  or 
things.  This  is  a  case  of  latent  ambiguity, 
and  parol  evidence  is  then  received  to  ascer- 
tain wUch  person  or  thing  was  intended  by 
the  testator.  Where  the  ambiguity  is  latent. 
It  is  created  b^  evidence  of  extrinsic  facts, 
and  the  same  evidence  Is  admissible  to  re- 
move It"  In  Page  on  Wills,  }  819,  it  is  said : 
"Where  the  testator  describes  the  property 
devised  by  township,  range,  section,  and  quar- 
ter section,  but  does  not  locate  It  in  the  cor- 
rect section  or  range,  or  the  like,  the  weight 
of  authority  is  that  extrinsic  evidence  is  ad- 
missible to  show  exactly  what  real  estate 
the  testator  owned.  Under  this  view,  if  he 
owns  any  real  estate  which  corresponds  in 
part  to  the  description  in  the  will,  the  court 
will  reject  the  Incorrect  part  of  the  descrip- 
tion and  will  pass  the  realty  conveyed  by  the 
correct  description." 

In  the  very  exhaustive  discussion  of  this 
question  by  the  Supreme  Court  of  Indiana  in 
Pate  V.  Dushong,  161  Ind.  533,  69  N.  B.  291, 
68  Ll  R.  A.  693,  100  Am.  St.  Rep.  287,  that 
conrt  cited  with  approval  the  decision  of  this 
court  in  Rlggs  v.  Myers,  20  Mo.  239,  and  nu- 
merous other  cases  which  supported  the  text 
of  Page  above  cited.  The  court  added :  "There 
are  some  cases  which  seem  to  hold  that. 


when  the  evidence  of  the  circumstances,  sit- 
uation, surrounding  and  property  owned  by 
the  testator  at  the  time  he  made  his  will 
shows  that  the  testator  did  not  own  the  land 
as  described  in  his  will,  but  owned  other  land 
to  which  a  part  of  the  description  might  prop- 
erly apply,  no  latent  ambiguity  was  disclos- 
ed, unless  the  words  'my  land,'  or  other 
words  stating  in  effect  that  the  testator  own- 
ed the  land  devised,  are  contained  in  the  will. 
The  rule  established  by  the  weight  of  the  au- 
thorities and  the  better  reason,  however.  Is 
that  such  evidence  does  disclose  a  latent  am- 
biguity, whether  words  stating  in  effect  that 
the  testator  owned  the  lands  devised  are  used 
or  not ;  and  if  by  rejecting  the  false  descrip- 
tion, or  the  false  part  thereof,  sufficient  re- 
mains, when  considered  from  the  position  of 
the  testator,  to  identify  the  land  intended 
with  reasonable  certainty,  the  same  will  pass 
under  the  VIU  to  the  devisee.  It  is  true  that 
often  rejecting  the  false  description,  or  the 
false  part  thereof,  the  words  'my  real  estate,' 
or  words  of  like  Import,  If  used  by  the  testa- 
tor in  making  the  devise,  would  be  of  great 
force  in  identifying  the  land  Intended,  and 
might  alone  or  in  connection  with  the  true 
part  of  the  description,  if  any,  pass  the  land 
to  the  devisee,  in  cases  where,  if  the  words 
were  not  nsed,  the  devise  would  fall  for  want 
of  a.  description  sufficient  to  identify  the  land. 
The  enforcement  of  this  rule  does  not  reform 
or  add  any  words  to  a  will,  for  this  cannot  be 
done,  but  enables  the  court  to  construe  the 
will  after  rejecting  the  false  part  of  the  de- 
scription and  thus  carry  into  eftect  the  inten- 
tion of  the  testator  as  expressed  therein."  A 
leading  case  on  this  subject  is  Patch  v.  White. 
117  U.  S.  210,  6  Sup.  Ct  617,  710,  29  L.  Ed. 
860.  The  testator  gave  to  Ids  children  a  lot 
described  as  lot  numbered  6  In  square  403, 
together  with  the  improvements  thereon 
erected.  The  parol  evidence  disclosed  that 
the  testator  did  not  have'  or  own  lot  6  in 
square  403,  and  that  the  same  had  no  im- 
provements thereon;  but  he  did  own  lot  3 
in  square  406,  which  had  a  house  thereon, 
and  it  was  held  that  this  raised  a  latent  am- 
biguity, and  the  evidence,  taken  in  connection 
with  the  context  of  the  will,  was  sufficient  to 
show  there  was  an  error  in  the  description, 
and  the  lot  really  devised  was  lot  3  in  square 
406.  Numerous  other  cases  might  be  cited, 
but  would  subserve  no  good  purpose. 

Now,  applying  the  foregoing  principles  to 
the  case  in  hand,  it  is  not  necessary  for  this 
court  to  supply  the  words  "section  28"  as 
applied  to  the  description  of  the  lands  pre- 
ceding the  23-acre  tract.  All  that  Is  neces- 
sary is  to  confine  the  words  "section  38"  to 
the  23-acre  tract.  In  Immediate  connection 
with  which  it  is  used,  and  this  we  do  because 
the  evidence  abundantly  established  that  the 
testator  did  own  7  acres,  part  of  the  S.  W. 
%  of  the  S.  B.  V*  and  the  N.  W.  %  of  the 
S.  E.  >4i  aiid  the  east  half  to  which  that 
description  would  specifically  apply,  in  sec- 
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Hon  28 ;  and  so,  by  rejecting  the  words  "sec- 
tion 83"  as  to  these  last  described  lands,  and 
applying  the  evidence  which  shows  that  these 
lands  constituted  the  home  place  of  the  tes- 
tator, we  find  that  they  are  correctly  describ- 
ed, except  that  the  section  Is  omitted  from 
their  description,  and  there  is  sufficient  de- 
scription to  identify  these  lands,  and  they 
passed  under  the  will  of  John  McMahan  to 
his  wife,  daughter  Leah  and  adopted  son. 
This  conclusion  fully  accords  with  the  pre- 
sumption that  the  testator  Intended  to  devise 
all  of  hts  estate,  and  not  leave  this  valuable 
tract  of  land  wholly  undisposed  of,  and  be- 
cause, moreover,  it  accords  with  his  desire 
to  provide  an  "ample  support"  for  these  dev- 
isees, whereas  a  different  construction  would 
render  this  expressed  intention  wholly  inop- 
erative. 

2.  But  it  is  insisted  by  the  defendants 
that  the  seventh  clause  In  the  ytlU  created 
a  condition  precedent,  and  that  no  Interest 
passed  to  or  vested  In  the  said  William  Mc- 
Maban  by  clause  3  of  the  will,  because  it 
did  not  appear  that  he  had  complied  with 
the  conditions,  set  out  in  clause  7,  that  "he 
should  remain  with  his  adopted  mother  until 
he  was  twenty-one  years  of  age  and  behave 
toward  her  as  a  dutiful  son."  Now,  as  to 
this  contention  the  court  found  as  a  matter 
of  fact  that  William  McMahan  was  over 
21  years  of  age  at  the  time  of  his  marriage, 
and  the  evidence  abundantly  established 
that  finding.  The  only  way  in  which  it  was 
claimed  that  be  violated  this  condition  Is 
that  he  married  before  be  was  of  that  age; 
but  all  the  testimony  shows  that  be  was  an 
exemplary  young  man,  hard  worker,  sober 
and  industrious,  with  no  bad  habits.  While 
there  was  some  evidence  tending  to  show 
that  his  foster  mother  objected  to  his  mar- 
rying when  he  did,  the  evidence  establishes 
that  they  were  soon  reconciled,  and  that  he 
continued  to  live  on  the  farm,  although  in 
another  bouse,  and  cultivated  the  land,  and 
took  care  of  the  crops  and  her  stock;  that 
he  was  at  her  house  every  day,  and  furnish- 
ed her  her  fuel  and  kept  up  the  farm.  The 
evidence  tends  clearly  to  show  that  the  fos- 
ter mother  at  least  was  entirely  satisfied 
with  his  conduct  towards  her.  We  do  not, 
under  these  circumstances,  think  it  is  nec- 
essary to  go  at  any  length  Into  the  learning 
on  the  subject  as  to  whether  this  condi- 
tion was  a  precedent  or  a  subsequent  one, 
for  in  either  event  William  McMahan  ful- 
filled it 

3.  The  answer  set  up  that  there  was  then 
pending  a  suit  to  contest  the  codicil  to  this 
will  of  John  McMahan.  The  evidence  tend- 
ed to  show  that,  while  such  a  suit'  had  been 
filed,  no  service  had  been  had  on  the  defend- 
ants in  that  case,  who  are  the  plaintiffs  In 
this  case.  This  plea  was  in  the  nature  of  a 
plea  in  abatement  to  tbe  trial  of  this  cause. 
But  the  record  of  this  case  shows  that  when 


it  was  reached  it  was  tried  without  any  ob- 
jection or  a  request  for  continuance;  and 
during  the  trial  of  this  case  the  plaintiffs  in 
that  case  obtained  an  order  for  an  alias 
summons  on  these  plaintiffs,  and  only  raised 
tbe  pendency  of  that  suit  as  a  defense  to  the 
merits  of  this  case.  The  point  now  made  is 
that  it  was  error  for  the  circuit  court  In  this 
case  to  attempt  to  adjudicate  the  title  while 
the  contest  of  the  codicil  to  the  will  was 
pending.  We  think  the  court  committed  no 
error  in  refusing  to  abate  this  suit  until  the 
trial  of  the  alleged  contest  over  tbe  codicil. 
No  service  bad  been  bad  on  the  defendants 
in  that  case,  who  are  tbe  plaintiffs  In  this 
case,  and  they  were  not  In  court  Moreover, 
the  defendants  went  to  trial  without  objec- 
tion In  this  case.  It  was  perfectly  compe- 
tent for  the  circuit  court  in  this  case  to  find, 
as  It  did  find,  that  the  original  will  and  codi- 
cil had  both  been  probated  by  the  probate 
court  of  Newton  county  In  1888.  The  orig- 
inal will  and  the  codicil  thereto  were  writ- 
ten upon  the  same  sheet  of  paper,  and  it  has 
attached  thereto  the  certificate  of  tbe  pro- 
bate Judge  of  Newton  county,  certifying 
that  the  Judge  of  Newton  county  had  exam- 
ined the  said  Instrument,  and  had  heard  the 
evidence  of  the  subscribing  witnesses,  and 
adjudged  the  same  to  be  the  last  will  and 
testament  of  John  McMahan.  The  court 
very  properly,  we  think,  ruled  that  the  pro- 
bate court  probated  both  the  will  and  the 
codicil,  as  they  were  both  written  upon  one 
piece  of  paper  and  were  presented  to  the 
probate  court  at  one  and  the  same  time  for 
probate.  If  the  court  rejected  the  codicil, 
it  was  its  duty  to  grant  a  certificate  of  re- 
jection; but,  taken  together,  we  think  tbe 
probate  court  granted  a  certificate  of  pro- 
bate of  the  whole  will,  including  the  codicil. 

We  have  carefully  gone  through  various 
other  objections  as  to  the  admissibility  of 
testimony  and  the  rejection  Qf  the  same,  but 
in  our  opinion  there  was  no  error  in  this 
respect,  but,  if  any  at  all,  of  a  technical  na- 
ture, which  was  not  such  as  would  call  for 
a  reversal  of  the  judgment. 

The  judgment  of  the  circuit  court  Is  there- 
fore affirmed. 

BURGESS  and  FOX,  J  J.,  concur. 


CITT  OF  CHILLICOTHB  ex  rel.  MEEK  v. 
HENRY. 

(Kansas  City  Conrt  of  Appeals.     Missouri. 

March  29,  1909.    Rehearing  Denied 

April  19,  1900.) 

1.  Municipal  Cobpobations  (§  429*)  — Spe- 
cial Assessments  —  Statutes  —  Constbuc- 
TION— "Fbontaoe." 

Rev.  St.  1899,  §§  6266-6271  (Ann.  St  1906. 
pp.  3133,  3134),  authorizing  a  special  tax  on 
the  lots  "on  any  street"  for  the  improvement  of 
the  street,  and  providing  for  the  apportionment 
of  the  cost  upon  the  several  lots  according  to 


•For  oUisr  cues  lea  uune  topic  and  lecUon  NUMBER  In  Dm.  t  Am.  Diss.  1907  to  date.  *  Reporter  Indazas 


Digitized  by 


Google 


Mo.) 


CITY  OP  OHILLICOTHE  v.  HBNBT 


487 


the  "frontal^,"  contemplate  that  the  property 
shall  front  on  the  street  improved,  and  a  city 
paving  a  street  together  with  the  area  at  the 
place  of  intersection  with  another  street  cannot 
levy  a  special  tax  on  property  abutting  on  the 
latter  street ;  the  word  "frontage"  being  but  an 
expression  of  the  front-foot  rule,  under  which 
no  other  property  than  that  abntting  on  the 
street  improved  can  be  assessed. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Dec.  Dig.  i  429.* 

For  other  definitions,  see  Words  and  Phrases, 
VOL  4.  p.  2992.] 

2.  Municipal  Cobpobatioi(s  (§  67*)— Statu- 

TOBY   ATJTHOMTT. 

A  municipal  corporation  can  exercise  only 
such  powers  as  are  granted  in  express  words  or 
are  necessarily  fairly  implied  in  or  incident  to 
such  as  are  expressly  granted,  and  the  court  in 
determining  whether  a  certain  power  has  been 
given  to  a  city  must  resolve  every  doubt  against 
the  power  and  in  favor  of  the  citizen. 

[Bd.  Note. — ^For  other  cases,  see  Municipal 
Corporations,  Cent.  Dig.  S  148;  Dec  Dig.  { 
57.*J 

a   MlTNICIPAI.   COBpOBATIONS   (|   667*)  —  SpE- 

ciAi.  Tax  Lien— Action— Defenses. 

The  defense  to  an  action  to  enforce  the 
lien  of  a  special  tax  bill  for  a  street  improve- 
ment that  the  power  to  impose  the  tax  never 
existed  is  available  under  the  general  denial. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Dec.  Dig.  (  567.*] 

Appeal  from  Clrcait  Court,  Livingston 
County ;  Francis  H.  Trimble,  Judge. 

Action  by  the  City  of  ChilllcotUe,  on  the 
relation  of  Jim  E.  Meek,  against  G.  G.  Henry. 
Prom  a  Judgment  for  defendant,  plaintiff  ap- 
peals.   Affirmed. 

Kltt  &  Taylor,  for  appellant.  B.  B.  GUI  & 
Son,  for  respondent. 

ELLISON,  J.  This  action  is  to  enforce  the 
lien  of  a  special  tax  bill  against  the  proper- 
ty of  the  defendant  fronting  on  Elm  street. 
In  the  city  of  Chllllcothe,  a  city  under  10,000 
Inhabitants  and  incorporated  by  special  char- 
ter. The  trial  court  adjudged  the  bill  to  be 
invalid.  The  city,  by  ordinance,  directed  tlie 
paving  of  24  feet  In  width,  of  that  part  of 
Calhoun  street  lylng_between  Broadway  and 
Locust  streets,  except  where  it  Intersected 
with  other  streets,  at  which  Intersections  the 
paving,  after  allowing  for  parkway  and  side- 
walk space,  was  to  be  the  full  width  of  Cal- 
houn street.  The  effect  of  this  was  to  pave 
the  center  of  the  Intersecting  street,  24  feet 
In  width,  across  Calhoun  street,  or,  to  state 
It  differently,  to  pave  Calhoun  street  its  full 
width  across  the  Intersecting  street;  the  re- 
sult being  that.  If  afterwards  the  city  should 
conclude  to  pave  Elm  street,  the  place  of  In- 
tersection with  Calhoun  street  would  be  al- 
ready paved. 

The  controversy  here  is  over  the  intersec- 
tion of  Elm  and  Calhoun  streets.  The  lot 
sought  to  be  charged  is  in  the  block  front- 
ing on  both  streets;  but  the  lot  Itself  Is  on 
Elm  street  alone,  400  feet  from  Calhoun 
street  The  plaintiff  affirms  the  right  to  a 
tax  bill  for  paving  the  Intersection  against 


the  lot,  although  not  abutting  on  Calhoun, 
while  defendant  claims  that  his  lot,  not  be- 
ing on  that  street,  cannot  be  charged.  The 
power  to  make  an  assessment  against  the 
private  property  of  the  citizens  must  be 
found  In  the  statute.  If  It  is  not,  the  attempt 
at  taxation  must  fall.  The  statute  claimed  to 
Justify  the  bill  in  controversy  Is  sections 
6266-6271,  Rev.  St  1899  (Ann.  St  1006,  pp. 
3133,  3134).  The  first  section  provides  that 
the  council  of  every  city  under  special  char- 
ter of  less  than  10,000  Inhabitants  (Chiliicothe 
being  of  that  class)  shall  have  power  by  or- 
dinance to  levy  a  special  tax  on  the  "lot  or 
lots  on  any  street,  alley,  avenue  or  public 
highway  within  such  city,  town  or  village,  for 
the  purpose  of  paving,  graveling  or  macadam- 
izing and  guttering  and  curbing  all  or  a  part 
of  such  streets,"  etc.  Section  6268  provides 
that,  "when  such  work  shall  be  completed, 
the  Improvements  committee,  city  engineer  or 
other  officer  having  the  work  In  charge,  shall 
compute  the  costs  thereof  and  apportion  the 
part  or  proportion  le^ed  against  the  owner 
or  occupier  as  aforesaid  among  the  several 
lots  or  parcels  of  land  to  be  charged  there- 
with and  charge  each  lot  or  parcel  of  prop- 
erty with  Its  proper  share  of  such  costs  ac- 
cording to  the  frontage  of  the  property." 
That  section  further  provides  that  the  city 
council  "if  it  deems  It  Just  and  proper  may 
levy  and  collect  on  the  owner  or  occupier  as 
aforesaid,  a  special  tax  sufficient  to  defray 
only  a  part  or  proportion  of  the  costs  of  the 
paving  •  ♦  •  aforesaid,  leaving  the  part 
or  proportion  of  the  costs  not  levied  against 
said  owner  or  occupier  to  be  paid  by  such 
city  ♦  •  •  and  in  such  event  special  tax 
bills  shall  Issue  as  aforesaid  for  only  the  part 
or  proportion  levied  against  the  owner  or  oc- 
cupier." Considering  the  sections  together, 
as  was  done  by  the  learned  trial  Judge,  it 
is  apparent  that  the  statute  contemplates  that 
the  property  to  be  charged  Is  the  property 
with  Its  frontage  on  the  street  to  be  paved; 
that  Is  to  say,  the  abutting  property.  "Front- 
age" in  the  connection  used  in  the  statute  is 
but  an  expression  of  the  "front-foot  rule," 
and  under  such  rule  no  other  property  than 
that  abutting  on  the  street  Improved  can  be 
assessed.  Elliott  on  Streets,  S§  555,  559.  Cal- 
houn street  was  the  street  ordered  to  be 
paved,  while,  as  already  stated,  the  property 
here  sought  to  be  charged  fronts  on  Elm 
street,  and,  instead  of  any  part  of  it  being  on 
Oalhoun  street.  It  Is  400  feet  away.  It  has 
not  been  the  understanding  in  this  state  that 
such  property  could  be  assessed  under  the 
front-foot  rule  unless  provision  is  made  there- 
for. In  Sedalia  v.  Coleman,  82  Mo.  App.  560, 
we  sustained  tax  bills  on  lots  situated  in  the 
adjoining  block,  as  the  one  here  is  situated. 
But  that  was  under  a  statute  for  cities  of 
the  third  class,  containing  Just  what  the  pre- 
sent statute  lacks;  that  is  to  say,  special 
power  and  provision  was  made  for  tax  bills 
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against  specified  property  not  abutting  on 
the  street  improved  to  pay  for  paving  inter- 
sections. 

Plaintiff  insists  on  a  line  of  argument  like 
this :  That  the  space  of  intersection  of  streets 
Is  on  both  streets,  and  that,  therefore,  the 
paving  of  this  intersection  is  a  paving  of  Elm 
street  as  well  as  Calhoun,  and  that  therefore, 
this  property  is  "on"  and  has  a  "frontage"  on 
a  street  vrhicfa  is  Improved,  and  thereby  fills 
the  requirement  of  the  statute  that  the  prop- 
erty taxed  must  be  on  the  street  improved. 
But  authority  to  take  private  property  with- 
out the  consent  of  the  owner  ought  to  be  more 
direct  and  less  "round  about"  than  that  it 
is  said  by  plaintiff  that,  unless  the  property 
on  Elm  street  is  made  to  pay  for  the  paving 
of  a  part  of  the  intersection  at  Calhoun,  when 
Elm  comes  to  be  paved,  it  will  be  found  that 
an  intersection  has  been  already  provided 
without  cost  to  the  property  on  that  street 
It  has  been  found  to  be  true  that  no  plan  or 
scheme  of  taxation  can  be  devised  that  will 
work  out  absolute  equality  of  burden  with 
mathematical  exactness  under  all  conditions. 
It  may  be  the  Legislature  has  considered 
that  when  Elm  street  comes  to  be  paved,  It 
will  be  in  the  condition  of  Calhoun,  and  also 
cross-intersecting  streets  which  have  not  been 
paved,  when  it  will  have  to  bear  the  burden 
it  now  escapes,  and  in  this  way  (all  the 
streets  being  improved  at  different  times). 
matters  will  be  equalized,  as  near  as  may  be, 
throughput  the  city.  Or  it  may  be  that  the 
lawmakers  meant  to  leave  it  in  the  power  of 
the  city  to  omit  Intersections  from  a  charge 
against  the  property  abutting  on  the  street 
improved  and  put  the  charge  for  that  part  of 
the  work  against  the  city  at  large,  as  indicat- 
ed by  the  last  quotation  from  section  6268, 
supra.  These  are  only  suggestions  with  no 
pretense  of  decision  thereon;  and,  however 
that  may  be,  it  is  certain  that  there  is  ab- 
sence of  power  to  burden  the.  property  In 
question  with  a  part  of  the  cost  for  a  paving 
anthorlsised  by  ordinance  for  Calhoun  street. 
The  argument  made  by  plaintiff  in  favor  of 
his  view  of  the  law  Is  in  the  face  of  that 
fundamental  rule  of  municipal  law  which  is 
that  in  deciding  any  question  whether  cer- 
tain power  or  authority  has  been  given  to  a 
municipality,  every  doubt  must  be  resolved 
against  the  power  and  In  favor  of  the  citizen. 
City  of  St  Louis  v.  Bell  Tel.  Co.,  96  Mo.,  loc. 
dt  628,  10  S.  W.  197,  2  L.  R.  A.  278,  9  Am. 
St  Rep.  370;  City  of  St  Louis  v.  Kalme, 
180  Mo.  809,  322,  79  S.  W.  140.  And  such 
argument  is  also  met  by  that  other  rule  of 
interpretation  of  such  statutes,  which  Is  that 
municipal  corporations  can  exercise  only  such 
powers  as  are  granted  in  express  words  or 
are  necessarily  fairly  Implied  in  or  incident 
to  such  as  are  expressly  granted.  City  ex 
rel.  V.  Eddy,  123  Mo.,  loc  cit.  557,  27  S.  W. 
471.  It  Is  claimed  by  plaintiff  that  since 
the  answer  of  defendant  was  merely  a  gen- 


eral denial,  the  defense  made  was  not  ad- 
missible. The  defense  was  not  wliat  is  known 
in  pleading  as  new  matter,  arising  since  the 
cause  of  action,  which  must  be  specially 
pleaded.  The  defense  goes  to  show  that  there 
has  never  been  a  cause  of  action,  and  that 
the  asserted  power  to  authorize  the  taxation 
of  Elm  street  property  never  existed.  This 
view  of  the  pleadings  In  such  cases  was  con- 
sidered at  length  in  Cushing  v.  Powell,  130 
Mo.  App.  576,  109  S.  W.  1054. 
The  Judgment  is  affirmed.    All  concur. 


TARR  T.  CRUMP. 

(Kansas    City    Court    of    Appeals.      Missouri. 

March  29,  1909.     Rehearing  Denied 

April  19,  1909.) 

1.  Appeal  and  Ebbob  (t  549*)— Exceptioh»— 
Review. 

The  bill  of  exceptions  must  show  that  ex- 
ceptions were  taken  to  the  denial  of  motions 
for  new  trial  and  in  arrest,  and  the  fact  that 
the  record  proper  shows  that  exceptions  were 
saved  to  the  d^al  is  Insufficient  to  require  re- 
view on  appeal. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  |  2450;   Dec.  Dig.  (M9.*} 

2.  Apfeai,  and  Ebbob  (g  601*)— BxoEPn0N»— 
Review. 

To  preserve  exceptions  to  miings  on  mo- 
tions for  leave  to  file  a  reply  to  the  answer 
setting  up  new  matter  and  to  strike  out  the 
reply,  exceptions  must  be  preserved  in  the  bill 
of  exceptions  to  the  overruling  of  the  motion 
for  new  trial. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  S  2301;   Dec.  Dig.  f  501.*] 

3.  Appeal  and  Ebbob  ({  959*)— Discbetion 
OF  Tbial  Coubt— Review. 

Refusal  or  allowance  of  a  reply  to  an  an- 
swer setting  np  new  matter,  being  discretionary 
with  the  trial  court,  will  not  be  reviewed  on 
appeal,  unless  abused. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  |  3827;    Dec.  Dig.  )  959.*] 

Appeal  from  Circuit  Court,  Boone  County; 
E.  W.  Hinton,  Special  Judge. 

Action  by  Weldon  Y.  Tarr  against  George 
W.  Crump.  From  a  Judgment  for  plaintiff, 
defendant  appeals.    Affirmed. 

H.  S.  Booth  and  E.  C  Anderson  for  appel- 
lant   Arthur  Bruton,  for  respondent 

ELLISON,  X  The  plaintiff  and  defendant 
were  partners  in  the  coal  business.  This  ac- 
tion was  instituted  for  a  settlement  and  dis- 
solution of  the  partnership,  and  resulted  Id 
a  Judgment  for  the  plaintiff  for  $104.12. 

The  record  proper,  as  presented  to  us  ii» 
the  abstract  shows  motions  for  new  trial 
and  in  arrest  were  overruled  by  the  trial 
court  and  that  exceptions  were  saved.  But 
that  is  not  the  place  to  show  that  exceptions 
were  taken.  The  place  for  that  Is  in  the  bill 
of  exceptions  itself.  The  bill  presented  here 
does  not  show  any  exception  In  that  respect 
and  we  are  thus  left  as  if  no  bill  of  excep- 
tions had  been  preserved. 
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But  defendant  contends  on  the  record 
proper — ^that  Is,  on  the  face  of  the  pleadings 
—plaintiff  was  not  entitled  to  judgment. 
The  basis  of  the  contention  is  that  the  an- 
swer set  up  new  matter  which,  if  true,  en- 
titled him  to  Judgment,  and  that  the  plalntlft 
confessed  Its  truth  by  fal^ng  to  file  a  reply. 
The  question  was  raised  In  the  trial  court 
during  the  trial.  The  bill  of  exceptions  on 
the  subject  Is  hard  to  understand.  Near  the 
beginning  of  the  bill  It  Is  shown  that  objec- 
tions to  certain  evidence  for  the  reason  that 
matters  alleged  in  the  answer,  asserted  to  be 
sufficient  to  defeat  plaintiff's  claim,  were  not 
denied  by  a  reply  and  should  be  taken  as 
confessed.  Plalntlft  then  asked  leave  to  file 
a  reply.  Defendant  objected.  The  court 
gave  leave  to  file  it,  subject  to  objections, 
and  afterwards  such  objections  were  sus- 
tained, and  then  the  bill  recites:  "Said  reply 
U  then  filed."  Defendant  then  asked  and 
was  granted  leave  to  file  motion  to  strike  It 
out  That  motion  was  overruled,  and  de- 
fendant excepted,  and  the  trial  proceeded. 
But  there  was  a  failure  to  preserve  such  ex- 
ception by  the  failure  to  properly  preserve 
exceptions  to  overruling  the  motion  for  new 
trial,  as  already  explained. 

Then  the  trial  and  evidence  in  full  Is  re- 
cited, and  at  the  end  of  the  bill  it  appears 
that:  "Leave  given  yesterday  to  file  reply; 
said  leave  given  subject  to  objections  made 
by  counsel  for  defendant  Objections  to  fil- 
ing reply  sustained."  It  thus  appears  that 
a  reply  was  permitted,  and  not  permitted. 
If  there  was  a  reply,  the  defendant's  ground 
of  objection  falls.  If  there  was  none,  the 
action  of  the  court  In  refusing  to  permit 
one  to  be  filed,  as  already  shown,  is  not  be- 
fore US.  Roden  v.  Helm,  192  Mo.  71,  90  S. 
W.  798.  Besides,  either  refusal  or  permis- 
sion to  allow  a  reply  to  be  filed  was  discre- 
tionary with  the  trial  court,  and  the  record 
does  not  disclose  anything  indicating  an 
abuse  of  that  discretion. 

The  record  before  us  does  not  warrant  an 
interference  with  the  judgment,  and  it  is 
affirmed.    All  concur. 


SNYDER  ▼.  CBUTCHER  et  al. 

(St  lionia  Court  of  Appeala.     MlsBouri.     Feb. 

23,  1909.     Rehearing  Denied  April  20, 

1909.) 

1.  RXFESENCE  ({  8*)— Ck)l£PUtB0BT  REFEEENCE 

—When  Authobized. 

An  action  for  money  paid  out  in  violation 
ot  tlie  usury  law  and  for  attorney's  fees  award- 
ed by  the  act  of  1905  (Law*  1905,  p.  172 ;  Ann. 
St  1906,  i  3703),  as  an  additional  penalty  for 
exacting  usury,  though  involving  numerous  pay- 
ments and  their  application  on  account  of  inter- 
est, does  not  involve  a  long  account  within  the 
statute  relating  to  reference,  and  the  court  can- 
not direct  a  compulsory  reference. 

[Ed.  Note.— For  other  cases,   see  Reference, 
Cent  IMg.  U  13-28;    Dec.  Dig.  i  a*] 


2.  Justices  or  the  Peace  (J  141*)— Jubisdio- 

TIOR    OF    COUBT   ON    APFEAI.. 

A  controversy  beyond  the  jurisdletion  of  a 
justice  of  the  peace  is  lieyond  the  jurisdiction 
of  the  circuit  court  on  appeal  to  it  from  the 
justice's  court 

[Ed.  Note.— For  other  cases,  see  Justices  of 
the  Peace,  Cent  Dig.  H  472-474;  Dec.  Dig.  f 
141.*] 

3.  JvenpES  of  the  Peace  (}  47*)— Jtjbisdic- 

TION. 

Since  the  cancellation  of  instruments  and 
an  order  for  their  surrender  is  peculiarly  with- 
in the  jurisdiction  of  equity,  a  justice  of  the 
peace  has  no  jurisdiction  of  a  aait  for  the  can- 
cellation of  notes  and  for  an  order  for  their 
surrender. 

[Ed.  Note.—- For  other  cases,  see  Justices  of 
the  Peace,  Cent  Dig.  S  184;    Dec.  Dig.  i  47.*] 

4.  UsuBT  (J  110*)  —  Fobfeitubes— Penalties 
— Pebsonb  Liable. 

A  person  who  loaned  the  money,  who  re- 
ceived all  the  interest  paid,  and  who  owns  the 
notes  given  for  the  loan,  is  the  only  necessary 
or  proper  party  in  an  action  at  law  to  recover 
usurious  interest  with  the  penalty  imposed  by 
the  act  of  1905  (Laws  1905,  p.  172;  Ann.  St 
1906.  {  3708),  and  a  third  person  to  whom  the 
notes  were  made  payable  is  not  a  proper  or  nec- 
essary party. 

[Ed.  Note.— For  other  cases,  see  Usury,  Dee. 
Dig.  {  110.*] 

5.  Appeal  and   Ebbob  (|  266*)— Questions 
Rkviewable. 

One  who  tias  neither  appealed  nor  saved 
exceptions  to  the  refusal  of  the  court  to  dis- 
regard exceptions  to  the  report  of  the  referee 
cannot  urge  in  the  appellate  court  that  the 
trial  court  erred  in  failing  to  disregard  the  ex- 
ceptions to  the  report. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Dec  Dig.  {  26G.*] 

6.  Appeal   and   Ebbob   (|    1044*)— Review— 
Pbejudicial  Ebbob  —  CoupuLfiOBT   Refeb- 

ENCE. 

The  error  of  the  court  in  directing  a  com- 
pulsory reference,  and  thereby  d(ipriving  a  party 
of  his  right  to  trial  by  jury,  is  reversible. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  }  4122;   Dec  Dig.  }  1044.*] 

Appeal  from  Circuit  Court,  Greene  Coun- 
ty;   Jas.  T.  Neville,  Judge. 

Action  byC.  L.  Snyder  against  L.  F.  and  L. 
A.  Crutcher.  From  a  judgment  for  plaintiff, 
defendants  appeal.    Reversed  and  remanded. 

This  action  was  originally  commenced  be- 
fore a  justice  of  the  peace  in  Oreene  county. 
The  statement  filed  with  the  justice  set  out. 
In  substance :  That  plaintiff,  borrowing  from 
the  defendant  L.  F.  Crutcher  various  sums  of 
money,  evidenced  by  varlons  notes,  had  been 
charged  and  had  paid  by  way  of  interest 
various  amounts,  which  he  daims  were  usurl- 
ons;  that  plaintiff  had  given  to  the  other 
defendant,  L.  A.  Crutcher,  a  note  for  sub- 
stantially the  same  debt  the  exchange  or 
substitution  of  one  note  for  the  other  being 
made,  as  it  is  alleged,  by  L.  F.  Crutcher,  who 
was  the  father  of  L.  A.  Crutcher,  to  avoid 
the  statute  against  usury,  adopted  in  1905; 
that  the  note  last  referred  to  was  without 
consideration  other  than  that  attached  to 
the  note  given  to  L.  F.  Crutcher ;   that  L.  F. 
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Crutcher  was  the  real  owner  and  holder 
thereof;  and  that  plalntlfF  had  made  all 
payments  on  the  notes  to  L.  F.  Crutcher. 
Plaintiff  demanded  Judgment  against  the  de- 
fendant L.  F.  Crutcher  for  the  amount  paid 
him  over  and  above  lawful  Interest,  which 
plaintiff  avers  was  |66.35,  and  plaintiff  de- 
manded that,  if  L.  F.  Crutcher  has  the  note, 
he  produce  the  same  in  court  before  the 
Justice  for  cancellation,  or,  if  the  defendant 
L.  A.  Crutcher  has  the  note,  then  that  he  be 
ordered  to  produce  it  before  the  Justice,  and 
that  the  Justice  order  that  the  same  be  can- 
celed. There  is  the  further  demand  that  $50 
be  taxed  as  costs  In  this  suit  as  a  reason- 
able attorney's  fee  in  favor  of  the  plaintiff 
against  both  defendants.  It  ai^ears  that  at 
the  trial  before  the  Justice,  the  defendants 
answered  as  follows:  "Come  now  the  de- 
fendants and  say  they  did  not  owe  the  plain- 
tiff any  sum  whatever.  But  for  counterclaim 
against  the  plaintiff  says  he  is  indebted  to 
L.  F.  Crutcher  in  the  sum  of  $38.50,  with 
8  per  cent,  interest  from  January  9,  1905,  as 
shown  by  his  promissory  note  of  said  date, 
for  which  amount  he  prays  Judgment." 

The  Justice  appears  to  have  rendered  a 
Judgment  In  favor  of  plaintiff  for  the  sum  of 
$6C.75  as  debt  and  $50  as  attorney's  fee  and 
costs  of  suit  It  does  not  clearly  appear 
whether  the  Judgment  for  the  debt  was 
against  one  or  both  of  the  defendants.  An 
appeal  was  duly  prosecuted  by  the  defend- 
ants   to    the   Greene   county   circuit   court, 

where,   on   February  ,   1907,   plaintiff 

filed  an  amended  petition,  in  which  he  took 
up  this  matter  of  the  $38.50  note,  set  up  by 
li.  F.  Crutcher  as  a  counterclaim  before  the 
Justice,  and  averred  that  It  was  given  for 
$35  actually  borrowed,  and  that  it  had  been 
surrendered  and  merged  into  a  note  for 
$82.50,  this  latter  note  representing  the  $35 
which  It  was  claimed  had  been  borrowed  and 
for  which  the  $38.50  note  had  been  given  and 
also  interest  in  advance  added,  as  well  as  for 
$40  additional  money  then  borrowed,  and 
that  the  note  for  $38.50  had  been  canceled 
and  paid  by  the  giving  of  this  note,  but  that 
the  plaintiff  forgot  to  talce  up  the  $38.50 
note.  The  remainder  of  this  amended  state- 
ment is  practically  the  same  as  that  Sled 
with  the  Justice ;  It  being  claimed,  however, 
that  the  overpayment  was  $63.20,  for  which 
he  prayed  Judgment,  and  the  plaintiff  again 
stating  that  all  his  transactions  were  with 
L.  F.  Crutcher,  althongh  the  name  of  L.  A. 
Crutcher  was  used.  And  it  is  then  averred, 
in  effect,  as  before,  that  one  or  other  of  the 
defendants  have  the  $82.50  note,  and  plaintiff 
prayed  the  court  to  require  either  or  both 
of  them  to  produce  the  note  for  cancellation, 
and  $50  attorney's  fee  Is  demanded  und« 
the  statute.  Acts  1905,  p.  172.  On  February 
lltb  the  defendants  moved  to  strike  out  this 
amended  petition  because  it  changed  the 
cause  of  action  and  set  up  different  causes 
than  that  before  the  Justice,  which  motion 
was  overruled,  and  defendants,  on  the  2lst 


of  February,  1907,  filed  an  answer  to  the 
amended  petition.  In  which  answer  they  deny 
owing  any  sum  whatever  to  plaintiff,  while 
L.  F.  Crutcher  sets  up,  as  a  counterclaim  in 
his  favor,  the  $38.50  note  above  referred  to, 
and  the  defendant  L.  A.  Crutcher  sets  op  a 
counterclaim  on  a  note  for  $20,  which  be 
claims  was  given  to  him  by  plaintiff  on  the 
1st  of  September,  1905.  Plaintiff  thereupon, 
on  May  13,  1907,  filed  a  second  amended  peti- 
tion. In  which  he  takes  np  the  matter  of  the 
$38.50  note  and  avers  that  he  had  only  bor- 
rowed $35  on  it,  and  also  takes  up  the  ex- 
ecution of  the  $82.50  note  substantially  as 
stated  before,  and  then  takes  up  the  matter 
of  the  $20  note,  which  he  avers  was  for 
money  borrowed  of  li.  F.  Crutcher,  although 
the  note  appears  to  be  In  the  name  of  L.  A. 
Crutcher.  This  petition  again  pleads  usury 
and  prays  Judgment  against  the  defendants 
for  the  cancelation  and  surrender  of  the 
notes  and  for  an  attorney's  fee  of  $50,  as  in 
each  of  the  other  statements  or  petitions.  On 
the  same  day,  that  is.  May  IS,  1907,  defend- 
ants filed  their  answer  to  this  second  amend- 
ed petition.  In  which  they  deny  that  they 
owe  plaintiff  anything  whatever,  while  L.  F. 
Crutcher  sets  np  the  $38.50  note  as  a  coun- 
terclaim, and  L.  A.  Crutcher  sets  up  the  $20 
note  as  a  counterclaim. 

On  May  14,  1907,  plaintiff  filed  his  second 
amended  petition,  which  is  as  follows:  "Now 
comes  the  plaintiff  in  the  above-entitled  cause, 
and  for  amended  petition  states:  That  on 
January  9,  IDOS,  plaintiff  borrowed  of  defend- 
ant L.  F.  Crutcher  the  sum  of  $35,  executing 
therefor  a  blank  note,  specifying  no  amount, 
as  was  required  by  said  defendant,  and  also 
executing  to  said  defendant  an  assignment 
of  future  wages  with  power  of  attorney  to 
collect  the  same  for  a  period  of  three  years, 
from  the  Frisco  Railroad  Company,  plain- 
tifTs  employer.  That  said  assignment  was 
required  of  plaintiff  by  said  defendant  L.  F. 
Crutcher  to  secure  said  loan.  That  said  as- 
signment and  said  note  was  executed  by 
plaintiff  as  aforesaid,  and  mailed  to  defend- 
ant I*  F.  Crutcher  at  Springfield,  Mo.,  from 
Willow  Springs,  Mo.,  where  plaintiff  was  at 
that  time  employed  as  yardmaster.  That 
thereafter,  without  plaintiff's  knowledge,  de- 
fendant filled  In  said  note  for  the  sum  of 
$38.50,  as  it  now  appears.  That  the  plain- 
tiff received  the  $35  In  the  shape  of  a  bank 
draft,  mailed  to  him  by  said  defendant,  to- 
gether with  a  letter  of  transmittal,  and  noti- 
fying plaintiff  that  10  per  cent,  interest  would 
be  due  on  January  21st  following.  Said  let- 
ter of  transmittal  was  dated  January  10. 
1905.  That  on  January  27,  1805,  plaintiff 
borrowed  the  further  sum  of  $40  of  defend- 
ant L.  F.  Crutcher,  and  signed  and  delivered 
to  him  a  note  for  $82.50,  which  defendant 
L.  F.  Crutcher  explained  as  follows:  For 
the  $35  loaned  January  9th,  and  for  the  $40 
then  furnished,  and  10  per  cent  advance  in- 
terest $7.60;  a  total  of  $82.60.  Plaintiff  sign- 
ed said  note  at  the  demand  of  defendant  L. 
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F.  Cmtcher,  who  produced  the  first  note,  de- 
claring It  canceled  and  paid  by  the  giving  of 
the  said  second  note.  That  although  paid 
In  this  way,  plaintiff  forgot  to  take  away 
said  first  note,  but  left  it  lying  on  defendant's 
table.  That  said  note  has  been  fraudulently 
retained  by  said  plaintiff  (defendant?),  who, 
well  knowing  the  same  to  be  fully  paid,  seeks 
to  make  it  a  counterclaim  herein.  That  plain- 
tiff thereafter  returned  to  Willow  Springs 
to  hia  employment  there,  and  upon  demands 
of  plaintiff  (defendant?)  paid,  through  his 
agent,  to  defendant  L.  F.  Crutcher  as  follows : 
On  or  about  February  23,  1905,  ?8.25;  on 
or  about  March  23,  19(^,  $8:25 ;  on  or  about 
April  23,  1906,  $8.2S ;  or  on  about  May  23, 
1905,  $8.25— a  total  of  |33,  which  should 
have  gone  on  said  note  as  credits,  and  leav- 
ing actually  due  by  plaintiff  to  defendant,  of 
the  $75  actually  loaned,  the  sum  only  of  $44. 
That  in  August,  1906,  while  plaintiff  was  in 
Springfield  on  a  visit,  defendant  L.  F.  Crutch- 
er presented  to  him  for  his  signature  a  new 
note  for  the  sum  of  $82.50,  but  made  pay- 
able to  his  SOD  L.  A.  Crutcher.  That  said 
I*  A.  Crutcher  was  not  present,  and  that  no 
money  passed  between  plaintiff  and  Ij>  F. 
Crutcher,  but  that  said  I*  F.  Crutcher  ex- 
plained that  this  was  an  excliange  of  notes 
made  necessary  by  the  new  usury  law,  and 
that  henceforth  the  payee  would  be  his 
son  L.  A.  Crutcher,  while  he  (L.  F.  Crutch- 
er) would  merely  be  security.  That  plain- 
tiff thereupon,  and  at  the  demand  of  said 
L.  F.  Crutcher,  signed  said  new  note  and 
delivered  the  same  to  him,  who  returned 
the  other  $82.50  note  to  him,  which  is  fil- 
ed herewith.  That  the  said  last  note  was 
executed  for  the  reasons  aforesaid,  and  that 
plaintiff  received  no  money  whatever  from 
either  of  the  defendants  at  that  time  or  since 
aa  a  consideration.  That  thereupon  defend- 
ant Lk  F.  Crutcher  demanded  and  collected 
of  plaintiff,  as  Interest  monthly,  as  follows: 
In  August,  1905,  $10.  That  on  or  about  Sep- 
tember 1,  1905,  plaintiff  borrowed  the  sum  of 
$18  from  defendant  L.  F.  Crutcher,  and  de- 
livered to  him  a  note  for  $20,  due  on  demand, 
and  bearing  Interest  at  the  rate  of  8  per 
cent,  per  annum.  That  plaintiff  believes 
the  note  he  signed  was  made  payable  to  L. 
A.  Crutcher  as  it  now  appears,  but  that  L. 
F.  Outcher  produced  the  money,  and  con 
summated  the  loan,  and  really  owns  said 
note,  as  defendant  L.  A.  Crutcher  was  not 
present  at  the  time,  and  knew  nothing  of 
the  transaction.  That  thereafter  defend- 
ant L.  F.  Crutcher  demanded,  exacted,  and 
collected  of  plaintiff,  as  interest  on  his  in- 
debtedness, the  following  sums  at  the  fol- 
lowing times :  In  September,  1905,  $13 ;  In 
October,  1005,  $10;  in  November,  1905,  $12; 
In  December,  1905,  $10;  in  January,  1906,  $10; 
In  February,  1906,  $15 ;  and  on  April  3,  1906, 
$10.  That  the  total  amount  received  of  L. 
F.  Crutcher  on  all  notes  held  by  him,  made 
payable  either  to  himself  or  to  L.  A.  Crutch- 
er, since  January  9,  1905,  is  $03.    That  prior 


to  June  14,  1905,  plaintiff  paid  on  said  debt 
the  total  sum  of  $33.  That  when  the  Stat- 
ute 3808.  as  amended  in  1905,  went  into  ef- 
fect in- June,  1905,  plaintiff  actually  owed  de- 
fendant I*  F.  Cmtcher  only  the  sum  of  $44 ; 
and  since  that  time,  to  wit,  on  September  1, 
1905,  borrowed  $18  more  as  aforesaid,  making 
a  total  Indebtedness  since  said  law  became  ef- 
fective of  $62.  That  since  said  law  became 
effective  plaintiff,  in  compliance  with  the 
demands  and  exactions  of  defendant  L.  F. 
Crutcher,  has  paid  to  him,  as  interest,  the 
sum  of  $110,  and  the  same  is  an  excess  over 
and  above  the  total  of  said  debt  and  legal 
interest  of  $43.36,  for  which  excess  plaintiff 
prays  Judgment  against  defendants,  and  that 
all  notes  held  by  either  of  the  defendants  be 
produced  for  cancellation.  Plaintiff  further 
prays  that  there  be  taxed,  as  costs  herein,  an 
attorney's  fee  of  $50  as  authorized  by  sec- 
tion 3708,  Rev.  St.  1899  of  Missouri,  as 
amended  by  Act  1905,  as  appears  in  said 
1905  Session  Acts  at  pages  172  and  173  (Ann. 
St.  1906,  p.  2077)." 

On  June  12tb  defendants  filed  a  motion  to 
strike  this  amended  petition  from  the  files 
and  to  dismiss  the  case  because  the  facts 
stated  in  this  amended  petition  wholly  chang- 
ed the  cause  of  action  from  that  stated  In 
the  original  petition  and  tried  by  the  justice, 
and  because  different  and  new  causes  of  ac- 
tion are  stated  in  the  amended  petition.  This 
was  overruled.  Defendants  do  not  appear 
to  have  filed  an  answer  to  this  last  peti- 
tion, but  the  cause  appears  to  have  been 
tried  on  the  Issue  tendered  by  the  last  peti- 
tion and  the  answer  filed  May  13th  to  the 
preceding  one.  The  case  coming  on  for  trial, 
both  parties  announced  ready.  Plaintiff  de- 
manded a  Jury.  One  was  called  and  sworn 
on  voir  dire,  and  while  the  examination  of 
the  Jurors  was  proceeding,  the  court  announc- 
ed that  the  cause  was  one  which  should  be 
referred.  A  referee  was  accordingly  appoint- 
ed "to  hear  and  determine  all  the  issues  of 
law  and  fact."  To  this  both  plaintiff  and 
defendants  excepted;  the  defendants  alone, 
however,  preserving  their  exceptions  by  term 
bill  duly  filed. 

The  cause  was  heard  before  the  referee: 
both  parties  appearing.  The  referee  found 
for  plaintiff,  recommending  Judgment  against 
U  F.  Crutcher  alone  for  $43.36,  but  that 
$50  as  attorney's  fee  and  costs  be  taxed 
against  both  defendants,  and  that  the  three 
notes  be  canceled.  Exceptions  and  amended 
exceptions  were  filed  to  the  report  of  the 
referee;  the  court  giving  leave  from  time 
to  time  to  file  them,  except  as  to  the  last 
filing  of  amended  exceptions,  which  latter 
appear  to  have  been  filed  beyond  the  date 
extended  by  the  court  It  is  not  deemed 
necessary  to  set  out  the  facts  connected  with 
the  filing  of  these  exceptions.  It  is  stated 
in  the  abstract  that  the  court  overruled  the 
exceptions,  save  as  to  the  allowance  of  $50 
attorney's  fee,  which  it  disallowed,  but  in 
all  other  respects  It  is  recited  in  the  ab- 
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stract  that  the  court  conflrmed  the  report 
of  the  referee.    As  the  referee  found  only 
against  L.  F.  Crutcher  as  liable  for  the  ex- 
cess Interest,  $43,36,   finding  that  he  was 
owner  of  all  the  notes  and  had  received  all 
the  payments  thereon,  and  found  against 
both   defendants  for  costs   and   attorney's 
fee,  and  also  recommended  the  cancellation 
of  the  notes,  the  judgment,  as  recited  in  the 
transcript  on  file,  hardly  sustains  this  state- 
ment.    It  reads:   "Now  on  this  day  comes 
parties  plaintiff  and  defendants  In  the  above 
cause,  and  said  cause  having  been  submit- 
ted to  George  W.   Goad,  referee,  and  the 
said  referee  having  filed  his  report,  the  court 
having  examined  and  fully  heard  said  re- 
port, and  being  fully  advised  In  the  prem- 
ises, and  being  satisfied  that  the  said  re- 
port is  just  and   correct  except  as  to  $50 
allowed  as  attorney  fee  which  Is  by  the 
court  stricken  off.  It  Is  ordered,  considered, 
and  decreed  by  the  court  that  said  report 
be  In  all  things  confirmed  and  approved  ex- 
cept the  $!S0  attorney  fee.    It  Is  further  or- 
dered, adjudged,  and  decreed  by  the  court 
that  the  referee  be  allowed  the  sum  of  $76 
for  his  services  as  such  referee,  and  It  Is 
further  ordered  that  the  stenographer  be  al- 
lowed the  sum  of  $99.45  for  her  services  In 
the  above  cause,  same  to  be  taxed  as  costs. 
And  the  court  doth  find  that  the  amount 
due  and  owing  from  the  defendants  to  the 
plaintiff  on  the  notes  herein  sued  on  to  be 
the  sum  of  $43.36  as  debt  and  damages." 
Then  comes  the  judgment  proper:    "It  is 
therefore  ordered,  adjudged,  and  decreed  by 
the  court  that  the  plaintiff  C.  L.   Snyder 
have  and  recover  of  and  from  the  defend- 
ants L.  P.  Crutcher  and  L.  A.  Crutcher  the 
sum  of  $43.36  as  debt  and  damages  afore- 
said, assessed  by  the  court,  together  with  all 
costs  In  this  suit  laid  out  and  expended,  for 
which  execution   may  Issue."     That  is   to 
s>y,  apparently  confirming  the  report,  when 
the  matter  In  Judgment  Is   reached,   It  Is 
against  both  defendants  for  $43.36.  and  for 
costs,  as  above  taxed,  and  does  not  order 
cancellation  of  the  notes.    Motion  for  new 
trial  being  duly  filed,  overruled,  and  excep- 
tions saved,  defendants  appealed. 


Hamlin  &  Seawell,  for  appellant&  BL  C. 
McAfee  and  Roscoe  Patterson,  for  respond- 
ent 

REYNOLDS,  P.  J.  (after  stating  the  facts 
as  above).  We  have  set  out  the  pleadings 
and  various  steps  In  the  case  perhaps  with 
unnecessary  detail;  but  we  have  done  that 
to  call  attention  to  what  we  cannot  but  re- 
gard as  the  unnecessary  and  costly  evils  re- 
sulting from  an  ill-advised  reference  of  a 
very  simple  case,  originating  before,  and 
clearly  within  the  jurisdiction  of,  a  justice 
of  the  peace  and  taken  by  appeal  from  his 
court  to  the  circuit  court  Here  Is  a  case 
of  an  action  to  recover  money  alleged  to 
have  been  paid  In  violation  of  the  laws  of 
the  state  against  usury  and  for  the  recovery  | 


of  an  attorney's  fee  awarded  by  the  act  of 
1905  (Ann.  St  1906,  {  3708)  as  an  addition- 
al penalty  for  the  exaction  of  usury.    It  is 
ban   action   which   under   the  old   forms  of 
►pleading  would  be  called  an  action  "on  the 
case."     The  facts   to  be  proved   in  It,  as 
shown  by  the  petition  on  which  It  was  be- 
fore the  circuit  court  are:    From  whom  did 
plaintiff  borrow  the  money?     Was  a  note 
for  $38.50  given  for  $35  actually  borrowed? 
was  the  excess  In  that  note  usurious?    Was 
that  note  merged  In  the  note  for  $82  50? 
Was  the  latter  note,  to  the  order  of  L   A, 
Crutcher,  a  mere  substitute  for  the  former 
one  In  favor  of  L.  F.  Crutcher?    Had  the 
real  owner  of  It  I*  A.  CJrutcher,  loaned  any 
money  to  the  plahitlff?    How  much  had  he 
loaned?    What  amount  had  plaintiff  paid  on 
the  several  notes?    Was- this  amount  In  ex- 
cess of  the  legal  rate  of  Interest?    These 
were  the  substantive  facts  In  the  case  to 
be  tried.    They  presented  no  feature  what- 
ever of  a  long  account  wlthhi  the  meaning 
of   the   statute,    although   there    may   have 
been  payments  at  several  dates.    These  pay- 
ments were  the  ordinary  payments  on  ac- 
count of  Interest  and  the  amount  of  them 
and  the  excess  of  them  was  a  matter  that 
any  ordinary  jury  could  have  readily  deter- 
mined.   The  case,  originally  tried  before  a 
Justice  of  the  peace,  does  not  seem,  from 
anything  In  the  record,  to  have  been  beyond 
his  comprehension  or  his  ability  to  solve  In 
a  simple  and  expeditious  manner.     Tet  a 
case  of  this  kind  seems  to  have  been  con- 
verted- Into  a  proceeding  In  equity,  and  the 
very  learned  and  accomplished  referee  has 
filed  an  elaborate  report  embodying  his  find- 
ings and  conclusions  of  law.  In  the  prepara- 
tion  of   which    he   has   evidently   devoted 
much  time  and  great  learning.    As  a  mat- 
ter of  course,  the  demand,  contained  In  the 
statement  filed  before  the  Justice  and  re- 
peated In  the  circuit  court  for  a  cancella- 
tion and  delivery  of  the  notes,  was  some- 
thing beyond  the  power  of  the  Justice  of  the 
peace  and  beyond  the  power  of  the  dnmlt 
court  in  an  action  coming  to  it  on  appeal 
from  the  Justice's  court.     The  cancellation 
of  Instruments  and  an  order  for  their,  sur- 
render is  a  matter  peculiarly  within  the  Ju- 
risdiction of  courts  of  equity.    So  we  entire- 
ly eliminate  that  phase  of  the  case  from 
all  consideration.    This  left  nothing  before 
the  justice  of  the  peace  or  the  circuit  court 
but  the  ascertainment  of  certain  disputed 
facts.    With  those  crucial  facts  established, 
there  was  nothing  left  but  the  application  of 
payments,  which  were  never  disputed,  and 
the  calculation  of  Interest     This  did  not 
Involve  the  taking  of  a  long  account  within 
the  purview  of  the  statute.     Creve  Ccenr 
Lake  Ice  Co.  v.  Tamm,  138  Mo.  385,  39  S.  W. 
T91;    Kenneth  Investment  Co.  v.  Bank,  96 
Mo.  App.   125,  loc.  clt  134,  70  S.  W.  173. 
On  the  substantive  facts  In  the  case  defend- 
ants were  entitled  to  a  Jury.    They  did  not 
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waive  it,  but  Insisted  on  their  right  to  It  all 
tbrongb  the  proceeding.  Furthermore,  with 
this  matter  of  the  cancellation  and  return 
of  the  notes  eliminated,  there  la  no  cause 
whatever  stated  against  the  defendant  I*  A. 
Crutcher.  An  examination  of  the  petition, 
confirmed  by  the  testimony  In  the  case,  and 
a  reading  of  the  report  of  the  referee,  shows 
that  It.  F.  Crutcher  was  the  man  who  loaned 
the  money,  who  received  all  the  Interest, 
with  whom  all  the  transactions  were  had, 
and  who  is  now  the  real  owner  of  the  notes, 
and,  in  an  action  at  law,  as  this  was,  L,  A. 
Crutcher  was  neither  a  proper  nor  necessary 
party.  It  was  not  alleged  In  any  of  the 
statements  filed,  and  there  Is  not  a  particle 
of  peoot  to  show,  that  he  received  a  dollar 
of  the  money  claimed  to  have  been  unlaw- 
fully exacted,  or  that  he  was  the  one  who 
made  the  loans.  But  with  this  case,  and 
on  these  facts,  a  large  bill  of  costs  has  been 
run  up,  and  much  time  of  counsel  and  of  of- 
ficers of  the  court  consumed.  Repeating 
that  this  Is  a  case  properly  within  the  juris- 
diction of  a  Justice  of  the  peace,  whose 
courts  are  established  for  the  speedy  deter- 
mination of  controversies — ^people's  courts, 
as  they  are  sometimes  called — courts  where- 
in no  formal  pleadings  are  required,  cases 
coming  Into  the  circuit  court  from  them 
should  be  very  few  and  should  be  very  ex- 
ceptional to  Justify  a  reference.  This  case 
is  not  one  of  them  and  is  not  within  the  ex- 
ception. 

Many  objections  and  exceptions  were  tak- 
en  and  saved  to  the  admission  and  exclusion 
of  testimony  before  the  referee.  It  Is  also 
strenuously  Insisted  by  respondent  that  the 
exceptions  to  the  report  of  the  referee,  hav- 
ing been  filed  more  than  four  days  after 
filing  of  report  by  the  referee,  and  in  fact 
after  the  time  allowed  by  the  court  for  fil- 
ing exertions  had  expired,  should  be  dis- 
regarded. The  plaintiff,  who  now  urges  this 
point,  neither  saved  exceptions  by  term 
)>)ll  to  this,  nor  has  be  appealed.  Hence 
this  point  cannot  be  now  considered.  Tins- 
ley  V.  Kemery,  170  Mo.  310,  loc.  clt.  316,  70 
8.  W.  6&1.  Nor,  in  the  view  we  take  of  the 
case,  Is  It  necessary  or  profitable  to  consid- 
er any  of  the  other  questions  presented. 

As  much  as  we  dislike  to  reverse  cases  on 
what  appear  to  be  technical  rulings  or  on 
matters  of  mere  practice,  we  are  forced  to 
do  so  in  this  case,  for  here  technicality 
tenAB  to  substantial  justice  and  to  the  pres- 
ervation of  a  right  held  to  be  Inalienable, 
a  right  of  trial  by  Jury. 

The  Judgment  of  the  honorable  circuit 
court  of  Greene  county  Is  reversed,  and  the 
cause  remanded. 

NORTONl,  J.,  concnra  OOODB,  J.,  not 
sitting  and  not  participating  in  the  decision. 


BURKB  V.  GRAND  LODGE,  A.  O.  U.  W.  OF 
MISSOURI. 

(Kansas    City    Court    of    Appeals.      MissourL 

March  20,  190i).     Rehoiirine  Denied 

April  19.  1909.) 

1.  INSDBANCB  (8  750*)  —  Mutual  Benefit  — 
Enfobcement  of  Bt-Laws.' 

A  by-law  of  an  insurance  order  provldine 
for  a  forfeiture  of  the  benefit  certificate  held 
by  the  member  as  a  penalty  for  his  failure  to 
pay,  when  payable,  the  dues  and  assessments 
called  for  by  bis  contract,  is  reasonable,  and 
will  be  enforced  by  the  courts. 

[Bd.  Note.— For  other  cases,  see  Insurance, 
Cent.  Dig.  |  1895 ;    Dec.  Dig.  §  750. »! 

2.  inbdbance  (i  755*)  —  mutoai,  benefit  — 
Waives  of  Genebal  Ruueb  bt  Suboboi- 
NATE  Lodge. 

Where  the  laws  of  the  grand  lodge  do  not 
permit  a  suboidinate  lodge  or  its  officers  to  alter 
or  waive  any  of  the  rules  relating  to  the  insur- 
ance contract,  a  custom  of  the  subordinate  lodge 
without  the  knowledge  of  the  officers  of  the 
grand  lodge,  permitting  members  to  remain  de- 
linquent in  the  payment  of  dues,  and  advancing 
from  its  treasury  the  amount  of  such  dues, 
does  not  operate  as  a  waiver  of  a  forfeiture 
for  nonpayment  of  dues. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent.  Dig.  {  1911 ;  Dec.  Dig.  {  755.*] 

3.  INSUBANCE  (I  755*)— Mutual  Benefit— 
Bt-Laws— Waives  of  Pbovisions. 

Where  a  custom  of  a  subordinate  lodge  of 
allowing  members  to  remain  delinquent  in  the 

ftayment  of  dues  in  violation  of  a  general  by- 
aw,  or  In  advancing  such  dues  from  the  lodge 
funds,  is  brought  to  the  notice  of  the  oBicers  of 
the  grand  lodge  and  receives  approval,  either  ex- 
press or  implied,  the  general  by-law  must  be 
regarded  as  waived  or  modified  by  the  recog- 
nized custom. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent.  Dig.  S  1911 ;    Dec.  Dig.  {  755.*] 

Appeal  from  Circuit  Court,  Jackson  Coun- 
ty;  Walter  A.  Powell,  Judge. 

Action  by  Margaret  Anne  Burke  against 
the  Grand  Lodge,  Ancient  Order  of  United 
Workmen,  of  Missouri.  Ftom  an  order 
granting  a  new  trial  after  verdict  for  defend- 
ant, defendant  appeals.    Affirmed. 

Henry  L.  Jost  and  Frederick  H.  Bacon, 
for  appellant  W.  W.  CoMn  and  W.  8. 
Gabriel,  for  respondent 

JOHNSON,  J.  Plaintiff,  the  widow  of 
William  F.  Burke,  deceased,  brought  this 
suit  on  a  benefit  certificate  Issued  by  defend- 
ant a  fraternal  beneficiary  society  Incor- 
porated in  this  state.  In  1897  Burke  became 
a  member  of  Summit  Lodge  No.  272  of  said 
order  at  Kansas  City,  and  defendant  Issued 
to  him  the  benefit  certificate  In  suit  by  the 
terms  of  which  the  Grand  Lodge  promised 
to  pay  plaintiff,  the  beneficiary,  $2,000  on  the 
death  of  the  member,  on  condition  "that  said 
William  F.  Burke  shall  In  every  particular 
while  a  member  of  said  order  comply  with 
all  the  rules,  laws,  and  requirements  thereof 
now  existing  or  hereafter  enacted."  Burke 
died  December  28,  1905.  Plaintiff  contends 
that  he  was  a  member  In  good  standing  at 
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the  time  of  his  death,  while  defendant 
claims,  In  Its  answer,  that,  on  account  of 
failure  to  pay  an  assessment  duly  made  and 
payable  on  November  28,  1005,  Burke  was 
suspended  and  forfeited  the  benefit  certifi- 
cate. Further,  It  is  claimed  by  defendant 
that,  after  said  suspension  and  forfeiture, 
Burke  voluntarily  abandoned  his  member- 
ship In  the  order.  The  reply  of  plaintiff  Is 
a  general  denlaL  At  the  close  of  the  evi- 
dence Introduced  by  plaintiff,  the  court  gave 
the  Jury  a  peremptory  instruction  to  return 
a  verdict  for  defendant  Plaintiff  took  a 
nonsuit  with  leave,  and  In  due  time  filed  a 
motion  to  set  it  aside.  One  of  the  grounds 
of  the  motion  was  newly  discovered  evi- 
dence. This  ground  was  supported  (by  affi- 
davits. The  court  sustained  the  motion  on 
this  ground  alone,  and  defendant  appealed. 

It  Is  argued  by  counsel  for  defendant  that, 
with  the  facts  stated  In  these  affidavits  add- 
ed to  those  adduced  at  the  trial,  plaintiff  still 
has  failed  to  show  a  right  to  recover  on  the 
certificate.  In  our  statement  we  shall  treat 
the  facts  appearing  for  the  first  time  In  the 
affidavits  as  though  they  were  supported  by 
evidence  Introduced  at  the  trial.  We  do  this 
because  no  point  is  made,  nor  does  It  appear, 
that  the  plaintiff  was  not  diligent  In  the  dis- 
covery of  the  new  evidence,  or  that  it  was 
merely  cumulative.  The  bill  of  exceptions 
recites  that  plaintiff  "made  out  a  prima 
facie  case  by  the  admission  of  the  benefit 
certificate,  the  death  on  December  29,  1905, 
of  William  Francis  Burke,"  and  that  defend- 
ant then  assumed  the  burden  of  proof.  Aft- 
er defendant  offered  evidence  In  support  of 
the  afllrmatlve  defenses  interposed  by  Its 
answer,  plaintiff  introduced  her  evidence  on 
the  Issues  thus  raised,  after  which  the  court 
Instructed  a  verdict  for  defendant  In  the 
application  for  membership,  dated  April  19, 
1887,  Burke  agreed  "that  compliance  on  my 
part  with  all  the  laws,  regulations,  and  re- 
quirements which  are,  or  may  be  hereafter, 
enacted  by  said  order,  Is  the  express  condi- 
tion upon  which  I  am  entitled  to  participate 
in  the  beneficiary  fund,  and  have  and  enjoy 
all  the  other  benefits  and  privileges  of  said 
order." 

It  Is  admitted  Burke  was  born  November 
17,  1857,  and  therefore  was  in  his  fortieth 
year  when  he  became  a  member  and  receiv- 
ed his  certificate.  The  laws  of  the  order  re- 
quired him  to  pay  regular  monthly  assess- 
ments which  in  1905  were  $3.50  each.  Of 
this  sum  60  cents  went  to  the  local  lodge  for 
its  expenses  and  $3  to  the  Grand  Lodge  on 
account  of  the  "Guarantee  Fund"  out  of 
which  death  benefits  were  paid.  These  fix- 
ed assessments  were  as  regular  as  clock- 
work, and  were  due  and  payable  by  the 
member  on  the  28th  day  of  each  month. 
They  were  payable  to  the  financier  of  the 
local  lodge  who  was  charged  with  the  duty 
of  forwarding,  at  stated  times,  the  portions 
due  the  Grand  Lodge.  Law  197  of  the  order 
provided:    "A  failure  or  neglect  of  any  mem- 


ber to  pay  any  assessment  on  or  before  the 
28th  day  of  the  month  in  which  the  same  Is 
payable  to  the  financier  of  his  subordinate 
lodge,  or  to  the  grand  recorder,  as  provided  by 
law,  shall  work  Ipso  facto  a  suspension  and 
forfeiture  of  all  rights  under  any  beneficiary 
certificate  Issued  to  bim  to  whomsoever  the 
same  may  be  payable,  and  no  action  on  the 
part  of  the  lodge  or  any  officer  thereof  shall 
be  required  as  essential  to  such  suspension 
and  forfeitures.  Any  member  suspended  or 
expelled  from  the  order  for  any  cause  what- 
ever, forfeits  all  claim  to  the  beneficiary 
fund  during  suspension  or  expulsion."  It  Is 
admitted  that  Burke  failed  to  pay  the  assess- 
ment due  November  28,  1905,  a  month  be- 
fore his  death,  and  that  he  was  reported  as 
suspended  at  the  meeting  of  the  local  lodge 
on  the  night  of  December  7th,  but  plaintiff 
endeavors  to  avoid  the  forfeiture  by  show- 
ing that  the  right  to  claim  it  under  the  pro- 
visions of  L,aw  197  was  waived  by  defendant 
by  reason  of  the  practice  of  the  local  lodge, 
known  to  and  acquiesced  in  by  the  managing 
officers  of  the  Grand  Lodge,  of  accepting  pay- 
ments of  assessments  long  after  they  became 
due.  The  financier  of  Summit  Lodge  testi- 
fied that  Burke's  assessments  for  March  and 
AprU,  1905,  were  paid  May  28th.  Those  for 
July,  August,  and  September  of  that  year 
were  paid  September  20th.  Burke  was  not 
entered  suspended  for  these  delinquencies 
for  the  reason  given  by  the  witness  that  a 
member  in  good  standing  "stood  up  for  him." 
In  such  cases  it  was  the  practice  of  the  local 
lodge  to  pay  the  assessments  due  the  Grand 
Lodge  out  of  its  own  funds,  and  the  member 
was  not  reported  to  the  Grand  Lodge  as  de- 
linquent 

We  quote  from  the  financier's  testimony: 
"We  made  a  practice  of  carrying  delinquent 
members  without  suspending  them  If  a 
brother  got  up  and  stood  good  for  them. 
The  account  of  Mr.  George  Weissinger,  page 
11,  shows  that  the  dues  for  January,  Feb- 
ruary, and  March,  1905,  were  paid  August 
28th.  I  do  not  know  who  stood  good  for 
him.  There  should  have  been  somebody.  I 
never  carried  anybody  unless  there  was.  I 
have  no  record  as  to  who  did  it  On  page 
11  it  shows  that  the  dues  of  Mr.  J.  M.  Wal- 
lace for  March  were  paid  April  6th.  He  was 
not  suspended  for  March  because  he  was 
carried.  Brother  Reed  was  up  there,  and 
stood  good  for  him.  I  was  right  there.  The 
same  party  stood  good  for  him  for  other 
months.  It  was  not  always  some  one  who 
stood  good — sometimes  one  and  sometimes 
another.  I  never  carried  men  unless  some 
one  stood  good  for  them.  They  were  sus- 
pended if  no  one  would  volunteer.  By  stand- 
ing good,  I  mean  they  would  pay  for  him 
and  stood  up  for  him,  and  not  say  that  he 
was  all  right  I  do  not  remember  that  Mr. 
Reed  paid  for  these  various  delinquents.  I 
did  not  suppose  he  stood  good  for  all  of 
them.  I  do  not  recollect  all  of  them.  Some- 
times they  may  have  said  that  they  would 
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pay  tbe  account  On  page  110  O.  D.  Upde- 
graff  shows  the  Jnne  aaaesBment  was  paid 
July  19th.  I  can  tell  exactly  who  stood  up 
for  him.  It  was  B.  U  Gould  who  paid  for 
him.  I  expect  he  paid  for  all  these  delin- 
quents in  that  list  It  was  very  probable  he 
was  delinquent  in  Jnne,  August,  Norember, 
and  December,  1906,  because  Brother  Gould 
paid  for  him  a  great  many  times.  He  paid 
the  assessments  as  they  came  due.  I  pre- 
sume the  total  amounts  to  something  like 
$1S.~  It  was  a  common  practice  to  carry 
these  delinquents  if  there  was  anybody  who 
stood  good  for  it  •  *  ♦  One  of  our  du- 
ties is  to  keep  tbe  lodge  alive,  and  we  car- 
ried delinquents  as  far  as  we  could.  I  can- 
not tell  in  the  partlcnlar  instances  who  stood 
for  the  delinquents.  They  did  not  say  they 
were  aQ  right,  said  they  would  stand  good 
for  them,  and  we  credited  them.  •  *  * 
One  man  was  carried  from  January  to  Au- 
gust.   It  was  done  a  great  many  times." 

It  appears  from  tbe  testimony  that  the 
practice  of  granting  these  indulgences  was 
very  common.  Further,  it  appears  that  it 
was  not  carried  on  secretly,  but,  to  the  con- 
trary, was  given  some  prominence  in  lodge 
meetings,  partly  for  the  potpoee  of  building 
up  tbe  memberstiip  by  encouraging  the  be- 
lief that  a  worthy  member  in  sickness  or 
mlsfortnne  would  be  treated  benevolently, 
and  not  by  the  harsh  rule  provided  in  law 
197.  Tbe  witness,  whose  affidavit  was  given 
In  support  of  the  motion  to  set  aside  the 
nonsuit,  states  that  the  practice  came  under 
the  personal  observation  of  managing  offi- 
cers of  the  Grand  Lodge  at  times  when  such 
officers  visited  meetings  of  the  local  lodge. 
On  one  of  such  occasions  the  Deputy  Grand 
Haster  Workman  spoke  In  open  lodge,  and 
praised  the  lodge  "for  Its  generosity  in  car- 
rying its  delinquents  out  of  its  general  fund." 
The  receiver  of  the  lodge  was  the  person  to 
whom  Burke  generally  paid  his  assessments, 
and  was  the  member  who  "stood  up  for 
bim"  when  he  became  delinquent  from  time 
to  time.  He  refused  to  stand  up  for  him 
when  Burke  was  in  bis  last  illness  and  most 
needed  the  favor.  He  had  promised  Mrs. 
Burke,  the  plaintifT,  that  he  would  see  that 
her  husband  was  never  suspended.  He  tes- 
tified: "During  these  months  [July,  August, 
and  September,  1906]  I  was  responsible  for 
the  money.  Mrs.  Burke  asked  me  to  see 
that  he  was  never  suspended,  and  I  did  so. 
I  told  her  that  I  would.  I  did  not  give  no- 
tice to  him  or  her  or  anybody  when  he  was 
suspended.  I  do  not  give  anybody  notice. 
I  did  not  tell  her  that  I  would  not  stand 
good  any  further." 

Provisions  in  the  laws  of  a  fraternal  bene- 
ficiary society  for  the  enforcement  of  prompt 
payment  of  assessments  levied  for  the  sup- 
port of  the  benefit  fund  are  regarded  by  tbe 
courts  as  necessary  to  the  prox>er  mainte- 
nance of  the  order,  and  the  accomplishment 
of  one  of  tbe  important  and  highly  benef- 
icent objects  of  its  existence.    A  law  of  the 


order  prescribing  a  forfeiture  of  the  benefit 
certificate  held  by  the  member  as  a  penalty 
for  Iiis  failure  to  pay,  when  payable,  aues 
and  assessments  provided  by  his  contract,  is 
reasonable,  and  will  be  reasonably  enforced 
by  the  courts.  Harvey  v.  Grand  Lodge,  50 
ftfo.  App.  472;  Curtin  v.  Grand  Lodge,  66 
Mo.  App.  297;  Lavin  v.  Grand  Lodge,  104 
Mo.  App.  1,  78  S.  W.  325.  Stipulations  to  in- 
sure the  prompt  payment  of  the  benefit  as- 
sessments constitute  the  substance  and  es- 
sence of  an  Insurance  contract  of  a  beneficial 
association.  Modern  Woodmen  v.  Tevis,  117 
Fed.  369,  64  O.  C  A.  293. 

Since  the  laws  of  defendant  order  did  not 
permit  subordinate  lodges  or  their  officers 
to  alter  or  waive  any  of  the  general  laws, 
especially  those  of  tlie  essence  of  its  insur> 
ance  contracts,  we  agree  with  defendant  that 
the  custom  of  the  subordinate  lodge  of  which 
Burke  was  a  member  of  permitting  members 
to  remain  delinquent  in  the  payment  of  their 
dues  and  of  preventing  their  suspension  and 
the  forfeiture  of  their  insurance  by  paying 
their  Grand  Lodge  assessments  out  of  funds 
in  their  own  treasury  could  not  of  itself,  and 
without  the  knowledge  and  approbation  ex- 
press or  implied  of  the  Grand  Lodge,  operate 
as  a  waiver  of  the  provisions  for  tbe  for- 
feiture of  the  insurance  and  the  suspension 
of  the  member  appearing  in  general  law 
197.  But  we  think  if  tills  custom  was 
brought  to  tbe  notice  of  managing  officers  of 
the  Grand  Lodge,  and,  instead  of  being  rep- 
robated, received  either  express  approval 
or  that  approval  which  should  be  implied 
from  silence,  the  general  law  most  be  re- 
garded as  modified  by  tbe  recognized  custom. 
Such  is  the  view  expressed  by  the  Supreme 
Court  in  McMahon  v.  Maccabees,  151  Mo.  622, 
52  S.  W.  384,  where  it  is  said:  "A  fraternal 
society  doing  a  limited  life  insurance  busi- 
ness as  the  law  permits  may  waive  the  pro- 
visions of  its  own  law  In  regard  to  forfeit- 
ure of  the  Insurance  on  account  of  failure 
to  pay  premiums  vrlthin  the  strict  require- 
ment. 'The  general  rules  of  waiver  and  for- 
feiture are  tbe  same  in  association  insurance 
as  in  ordinary  insurance' — [citing  cases].  A 
member  of  such  society  is  presumed  to  know 
its  laws,  and  the  contract  of  insurance  is  to 
be  construed  as  having  been  made  under 
tbe  limitations  of  those  laws.  But  a  mem' 
ber  has  a  right  to  look  to  the  general  conduct 
of  the  society  Itself  in  respect  of  the  ol>serv- 
ance  of  its  laws,  particularly  those  relating 
to  his  own  duties,  and,  if  tbe  society  by  its 
conduct  has  induced  him  to  fall  into  a  habit 
of  nonobservance  of  some  of  its  requirements. 
It  cannot  without  warning  to  him  of  a  change 
of  purpose  inflict  the  penalty  of  failure  of 
strict  observance.  A  member  dealing  with  a 
subordinate  officer  of  the  society,  knowing  his 
duties  to  be  prescribed  by  law,  lias  no  right 
to  rely  upon  the  act  of  that  officer.  If  he 
should  attempt  to  waive  a  requirement  which 
under  the  law  be  has  no  right  to  waive.    Bu^ 
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when  he  bus  dealings  at  tb&t  kind  wltb  sudi 
officer,  and  those  dealing  are  of  such  a  na- 
ture that  they  must  pass  under  the  obBerra- 
tion  of  those  who  have  In  charge  the  ultimate 
management  of  the  company's  affairs  to  such 
an  extent  as  to  Justly  induce  the  member  to 
believe  that  the  practice  Is  approved  by  the 
company  Itself,  the  company  Is  estopped  to 
take  advantage  of  the  situation.  It  Is  essen- 
tial to  the  life  of  these  societies  that  the 
members  pay  the  assessments  promptly,  as 
their  laws  require.  As  a  general  rule.  It  la 
cheap  Insurance,  Its  cost  Is  calculated  at  the 
lowest  rate  at  which  It  can  be  carried,  ^ nd, 
If  the  society  is  lax  and  Its  officers  carry  the 
sentimental  feature  of  Its  organization  too 
far  Into  its  business  management,  It  is  liable 
to  fall  of  its  beneficent  purpose.  But  the 
duty  of  guarding  against  such  misfortune  is 
primarily  on  the  officers  who  are  Intrusted 
with  Its  management  at  the  head,  and,  If  they 
permit  lax  dealing  of  their  subordinate  of- 
ficers to  the  degree  of  misleading  a  member, 
the  responsibility  must  rest  upon  the  society." 
But  it  is  argued  by  counsel  for  defendant 
that  "the  Grand  Lodge  had  no  power  or 
control  over  the  funds  of  the  subordinate 
lodge  belonging  to  its  general  fund.  If  the 
subordinate  lodge  had  the  power  to  use  its 
own  funds  as  It  pleased  whether  with  or 
without  the  knowledge  or  consent  of  the 
Grand  Lodge,  no  such  knowledge  of  bow  it 
used  Its  funds  could  affect  It  in  any  way. 
The  knowledge  of  such  custom  on  the  part 
of  the  Grand  Lodge  is  as  Immaterial  as  It 
would  be  if  it  knew  that  a  stranger  was 
paying  the  assessments  for  a  member. 
•  ♦  •  It  appears  from  the  evidence  that 
the  assessments  were  always  promptly  paid 
to  the  Grand  Lodge,  and,  so  long  as  the  as- 
sessments were  paid  to  the  Grand  Lodge,  it 
was  absolutely  Immaterial  who  paid  them." 
We  do  not  sanction  this  proposition.  The 
subordinate  lodge,  unlike  a  stranger,  was 
under  the  sapervision  and  control  of  the 
Grand  Lodge.  The  Grand  Lodge  could  inter- 
dict the  custom  and  put  the  local  lodge  under 
ban  if  it  disobeyed.  It  had  the  power,  and 
exercised  It,  of  regulating  and  controlling 
its  subdivisions  and  their  members.  It  would 
be  unjust  and  Inequitable  to  say  that  the 
Grand  Lodge  might  receive  the  benefits  from 
a  custom  In  derogation  of  its  laws,  and  then 
repudiate  the  obligations  necessarily  result- 
ing from  such  custom.  The  effect  of  its 
approval  of  the  custom  was  to  say  to  Burke: 
"The  Grand  Lodge  encourages  the  beneficent 
practice  of  your  local  lodge  of  preventing 
suspensions  and  forfeitures  by  giving  aid 
from  its  treasury  to  its  unfortunate  but 
worthy  members.  You  need  not  fear  a  for- 
feiture If  you  bring  yourself  within  the  pale 
of  this  custom."  We  have  here  ail  the  ele- 
ments essential  to  a  waiver.  The  course  of 
dealing  of  the  subordinate  lodge  tiecame  the 


course  of  dealing  of  the  head  lodge.  Burke 
had  a  right  to  rely  on  it,  and  to  act  on  the 
supposition  that  he  would  not  be  summarily 
deprived  of  this  Important  benefit  without 
notice.  On  the  hypothesis  of  facts  presented 
by  the  evidence  of  plaintiff  the  automatic 
forfeiture  of  the  insurance  provided  in  law 
197  was  destroyed  by  the  custom  under  con< 
slderatlon,  and  no  suspension  or  forfeiture 
could  be  declared  without  notice  to  ttie  mem- 
ber. 

On  the  subject  of  the  abandonment  Of  tlie 
ord^  by  Burlce^  we  find  the  evidence  presents 
an  Issue  of  fact  for  the  jury  to  solve.  The 
court  acted  properly  in  setting  aside  the  non- 
suit. 

The  judgment  is  affirmed.    All  concur. 


DAHMBB  V.  METROPOLITAN  ST.  BY.  CO. 

(Kansas  City  Court  of  Appeals.     Missouri. 

March  29,  1909.    Rehearing  Denied 

April  19,  1909.) 

1.  TBiAt  (8  156*)— Demubrbb  to  EvinERCE. 

The  court  in  passing  on  a  demurrer  to 
plaintiffs  evidence  must  consider  tlie  proof  in 
the  light  most  favorable  to  the  maintenance  of 
the  cause  of  action  pleaded. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  8  855;   Dec.  Dig.  i  156.*] 

2.  Stbeet  Railboads  (8  93*)— Operation  of 
Cars — Care  Required  of  Motorman. 

A  motorman,  seeing  that  a  traveler  intends 
to  cross  the  track  ahead  of  the  car,  must  make 
reasonable  use  of  the  means  at  hand  to  check 
the  speed  of  the  car,  so  that  the  traveler  may 
cross  in  safety,  irrespective  of  the  traveler's 
negligence. 

[Ed.  Note.— For  other  cases,  see  Street  Rail- 
roads, Cent.  Dig.  8  197 ;    Dec.  Dig.  8  93.*] 

3.  Street  Raii.boads  (8  93*)— Use  of  Streets. 

A  traveler  and  a  motorman  in  charge  of  a 
street  car  are  each  rightfully^  on  the  public 
streets,  and  neither  may  require  the  other  to 
make  way  for  him,  but  each  must  employ  rea- 
sonable care  to  avoid  a  collision,  and,  since 
the  street  car  is  the  more  dangerooa  vehicle, 
the  humanitarian  principle  imposes  on  the  mo- 
torman the  additional  duty  of  being  watchful 
to  discover  the  peril  of  travelers,  and,  on  be- 
coming aware  of  its  existence,  to  make  every 
reasonable  effort  to  remove  It. 

[Ed.  Note.— For  other  cases,  see  Street  Rail- 
roads, Cent  Dig.  8  197 ;    Dec  Dig.  8  93.*J 

4.  Street  Railroads  (8  117*)— Collisions— 
Negliqence-^Evidence. 

In  an  action  for  injuries  in  a  collision  with 
a  street  car,  evidence  held  to  require  submis- 
sion to  the  jury  of  the  company's  negligence  for 
failing  to  exercise  proper  care  after  the  discov- 
ery of  a  traveler's  peril. 

[IDd.  Note.— For  other  cases,  see  Street  Rail- 
roads, Cent  Dig.  8  244 ;   Dec.  Dig.  8  117.*] 

5.  Appeal  and  Error  (8  882*)— Invited  Er- 
ror—Right  to  Complain. 

Under  the  rule  that  a  party,  though  not 
bound  by  a  position  he  is  compelled  to  take  by 
adverse  rulings  of  the  court,  is  bound  by  one 
he  voluntarily  assumes,  a  defendant  voluntarily 
treating  the  issue  of  contributory  negligence  as 
one  for  the  jury  cannot  complain  of  the  sub- 
mission of  the  issue,  though  plaintiCF  was  guil- 


*For  other  cues  see  same  topic  and  (ecUon  NUMBER  In  Dec.  &  Am.  Digs.  1907  to  date,  lb  Reporter  Indaxes 
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t7  of  contribntory  negligence  as  a  matter  of 
law. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  S  3604;   Dec  Dig.  |  882.*] 

6.  Damages   (8    131*)— Pkbsonai   Ikjttbiks— 

Excessive  Davaoes. 

A  traveler  on  a  street  was  injared  In  a  col- 
lision with  a  street  car.  Three  ribs  were  broken, 
and  he  received  some  cnts  and  braises.  He 
paid  his  doctor  $7!S,  and  at  the  time  of  the 
trial,  over  a  year  after  the  injury,  he  had  not 
fully  recovered.  Meld,  that  a  verdict  for  $1,000 
was  not  excessive. 

[Ed.  Note.— For  other  cases,  see  Damages, 
Cent.  Dig.  H  357-B67,  370,  871;  Dec.  Dig.  1 
131.  J 

Appeal  from  Circuit  Court,  Jaclison  Coun- 
ty; E.  E.  Porterfield,  Judge. 

Action  by  John  B.  Dahmer  against  tbe 
Metropolitan  Street  Railway  Company. 
From  a  Judgment  for  plaintltC,  defendant  ap- 
peals.   AfBrmed. 

Jobu  H.  Lucas  and  F.  Q.  Johnson,  for  ap- 
pellant Elliott  &  Bhlnger  and  Ulmann  & 
Miller,  for  respondent 


JOHNSON,  J.  PlaintUr  sued  to  recover 
damages  for  personal  Injuries  caused  by  the 
collision  of  an  electric  street  car  operated 
by  defendant  with  the  wagon  in  which  plaln- 
tur  was  riding.  The  cause  of  action  Is  found- 
ed on  the  alleged  negligence  of  defendant 
In  tbe  operation  of  the  car.  The  trial  result- 
ed in  a  verdict  and  Judgment  for  plaintiff  in 
tbe  sum  of  $1,000. 

The  injury  occurred  on  the  morning  of  De- 
cember 15,  1905,  at  the  Intersection  of  Fif- 
teenth and  Campbell  streets,  public  thorough- 
fares in  Kansas  City.  Campbell  street  runs 
north  and  south,  and  Fifteenth  street  east 
and  west  There  is  a  break  In  the  continuity 
of  the  south  line  of  Fifteenth  street  at  this 
crossing.  East  of  Campbell  street.  Fifteenth 
street  is  much  wider  than  it  is  west  of  Camp- 
bell street  Along  the  middle  of  Fifteenth 
street  defendant  operates  a  double-track 
street  railroad.  The  north  track  is  used 
by  west-bound  cars,  the  south  track  by  cars 
going  east.  Plaintiff  drove  north  on  Camp- 
bell street  In  a  one-horse  milk  wagon,  and 
Intended  to  cross  Fifteenth  street  and  con- 
tinue northward'  on  Campbell.  When  he 
reached  the  south  line  of  Fifteenth  street 
he  looked  to  the  east  and  saw  a  car  com- 
ing west  on  the  north  track.  He  testified 
that  the  car  at  this  time  was  east  of  Harri- 
son street.  If  this  statement  Is  accurate, 
the  car  was  from  450  to  600  feet  east  of  the 
point  of  collision.  Plaintiff  drove  on  in  a 
fllow  trot,  which  he  described  as  being  no 
faster  than  an  ordinary  walk.  When  his 
horse  was  about  25  feet  from  the  north  track, 
plaintiff  looked  again,  and  observed  that  the 
approaching  car  was  about  250  feet  from  the 
crossing.  He  did  not  look  again  in  that  di- 
rection until  his  horse  was  on  the  north 
track.  Then  he  discovered  that  a  collision  was 
Imminent  and  attempted  to  escape  by  hurry- 


ing the  horse,  but  his  efforts  were  tmayall- 
ing.  The  car  struck  the  wagon  at  about  the 
front  wheels  with  a  force  so  violent  that 
plaintiff  was  bulled  through  the  window  of 
the  front  vestibule,  and  sustained  the  inju- 
ries of  which  he  complains.  After  the  colli- 
sion, the  car  ran  about  125  feet  before  it 
was  brought  to  a  standstill.  From  the  mo- 
ment plaintiff  entered  Fifteenth  street  there 
was  no  obstruction  to  vision  between  th« 
wagon  and  tbe  car.  Plaintiff  knew  of  the 
approach  of  the  car,  and  the  motorman 
states  that  he  observed  the  wagon.  Witness- 
es for  plaintiff  stated  that  the  car  was  going 
fast,  but  they  did  not  attempt  to  give  tbe 
rate  of  speed  In  miles  pet'  hour.  The  motor- 
man  testified  that  in  approaching  Campbell 
street  the  car  ran  at  the  rate  of  12  to  14 
miles  per  hour.  There  Is  substantial  evi- 
dence introduced  by  plaintiff  to  tbe  effect 
that  the  motorman  made  no  effort  to  stop 
or  check  the  speed  of  tbe  car  until  the  col- 
lision occurred.  This  Is  contradicted  by  ths 
evidence  of  defendant  which  tends  to  show 
that  tbe  motorman  exerted  himself  to  stop  as 
soon  as  he  became  aware  that  plaintiff  in- 
tended to  attempt  to  cross,  ahead  of  the  car. 
It  is  downgrade  from  Harrison  to  Campbell 
streets.  The  motorman  testified  that  with  a 
good  rail  the  car  might  have  been  stopped 
In  100  feet,  but  that  at  the  time  In  question 
the  rails  were  frosty,  and  therefore  not  In 
good  condition  for  making  a  quick  stop.  Per- 
tinent to  the  issue  of  when  the  motorman 
should  have  known  that  plaintiff  was  in  peril, 
we  quote  from  the  testimony  of  the  motor- 
man  as  follows:  On  direct  examination:  "I 
first  saw  the  man  driving  across  Fifteenth 
street,  starting  that  way,  and,  as  he  got  to 
the  outgoing  track — ^that  Is,  the  opposite 
track  going  out,  we  was  on  the  inbound  track 
— as  he  got  there,  tbe  horse  stopped  Just  for 
an  instant  and  then  he  began  whipping  bis 
horse  across  tbe  track,  and  I  applied  tbQ 
air.  I  did  not  have  much  time.  The  horse 
got  across  the  track  and  the  car  struck  the 
wagon^  and  It  caused  the  driver  to. fall  in- 
side tbe  front  window  of  the  car,  and  oue, 
or  two  passengers  caught  him  and  held  him 
to  keep  blm  from  falling  in  front  of  tba 
car."  On  cross-examination:  ."Q.  With  ref- 
erence to  the  north  track,  bow  far  south  Qf 
that  track  was  the  wagon  when  you  first 
saw  it?  A.  20  or  26  feet  Q.  20  or  26  feet 
south  of  tbe  north  track?  A.  Yes,  sir.  Q.. 
What  rate  of  speed  about  was  that  horse 
going  at  that  time?  A.  Just  driving  in  an 
ordinary  trot.  Q.  Sort  of  a  dog  trot?  A. 
Yes,  sir.  Q.  That  was  a  slow  gait?  A.  Yes« 
sir;  an  ordinary  gait.  Q.  When  you  saw 
that  wagon  at  that  time  about  20  or  26  feet 
south  of  the  north  track,  bow  far  east  of  the 
point  of  collision  was  your  car  at  that  time? 
A.  I  suppose  about  50  feet  maybe  further 
than  that  I  am  not  sure.  Q.  You  say  It  was 
not  any  further  east  than  that?    A.  I  am  not 
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sure  how  far  east  It  was.  Q.  Conld  it  bare 
been  150  feet  east  at  that  time?  A.  It  might 
have  been,  I  don't  know."  The  petition  al- 
leges "that  said  injuries  to  plaintiff  were 
caused  by  the  negligence  and  carelessness 
at  the  defendant,  its  agents,  servants,  and 
employes  in  charge  of  said  car  in  running 
the  said  car  into  and  against  the  wagon  of 
this  plaintiff  after  the  said  defendant,  its 
agents,  servants,  and  employ^  in  charge  of 
said  car,  saw,  or  by  the  exercise  of  ordinary 
care  could  have  seen,  that  the  plaintiff  was 
in  a  position  of  peril  upon  said  track  in  time 
to  have  stopped  said  car,  and  have  avoided 
said  collision  with  plaintiff's  wagon."  The  an- 
swer contains  a  general  denial  and  the  aver- 
ment "that,  If  plaintiff  received  any  injuries 
at  the  time  mentioned  in  said  petition,  the 
same  were  caused  by  plaintlfl's  own  fault 
and  negligence." 

First,  it  is  insisted  by  defendant  tliat  its 
demurrer  to  the  evidence  should  have  been 
sustained.  In  view  of  the  facts  and  circum- 
stances in  proof  most  favorable  to  the  main- 
tenance of  the  cause  of  action  pleaded  (which 
is  the  view  we  must  entertain  in  passing 
on  the  demurrer  to  the  evidence),  we  think 
the  negligence  of  defendant  under  the  prin- 
ciple and  rules  of  the  "humanitarian"  doc- 
trine is  apparent.  From  the  facts  that  plain- 
tiff ceased  to  look  in  the  direction  of  the 
car  when  his  horse  arrived  at  a  point  about 
25  feet  from  the  track,  and  that  he  proceeded 
In  a  manner  to  indicate  to  an  observant  per- 
son In  the  situation  of  the  motorman  that  he 
intended  to  cross  ahead  of  the  car,  the  mo- 
torman should  have  realized  the  existence 
of  such  purpose,  and  should  have  made  rea- 
sonable use  of  the  means  at  band  to  check 
the  speed  of  the  car  In  order  that  plaintiff 
might  cross  in  safety.  This  duty  of  the 
motorman  was  not  removed  nor  affected  by 
the  consideration  that  plaintiff  himself  might 
be  n^ligent  Both  plaintiff  and  defendant 
were  rightfully  traveling  on  a  public  street. 
Neither  had  the  right  to  require  the  other  to 
make  way  for  htm.  Each  was  bound  to  em- 
ploy reasonable  care  to  avoid  a  collision. 
But,  since  defendant  possessed  the  more  pow- 
erful  and  dangerous  vehicle,  the  humanitari- 
an principle  imposed  on  it  the  additional 
duty  of  being  watchful  to  discover  the  peril 
of  plaintiff,  no  matter  by  whose  fault  that 
peril  arose,  and,  on  becoming  aware  of  its 
existence,  to  make  every  reasonable  effort 
to  remove  it  McKenzie  v.  Railway  (Mo.) 
116  S.  W.  18;  Cole  v.  BaUway,  121  Mo.  App. 
605,  97  S.  W.  S56;  Orout  v.  BaUway,  125 
Mo.  App.  652,  102  S.  W.  1026.  Since  the  in- 
ference fairly  may  be  drawn  that  the  mo- 
torman should  have  observed  that  plaintiff 
was  intending  to  cross  ahead  of  the  car 
when  the  horse  was  25  feet  from  the  track, 
facts  in  proof  strongly  tend  to  convict  the 
motorman  of  being  remiss  in  not  attempt- 
ing to  reduce  speed.     He  must  have  been 


at  least  125  feet  from  the  point  of  collision, 
and,  had  he  employed  reasonable  care,  it  is 
fair  to  assume  either  that  he  conld  have  stop* 
ped  the  car  in  that  distance  or  so  materially 
checked  its  speed  that  the  collision  would 
have  been  averted.  Instead  of  doing  this, 
witnesses  for  plaintiff  say  (and  the  fact  that 
the  car  ran  over  100  feet  after  the  impact 
supports  the  statement)  that  the  motorman 
put  forth  no  effort  to  stop  until  the  car  was 
right  at  the  wagon.  We  think  the  evidence 
most  favorable  to  plaintiff  was  sufficient 
to  take  the  case  to  the  Jury  on  the  issue  of 
"humanitarian"  negligence,  and  therefore 
that  the  demurrer  was  properlj  overruled. 

The  instructions  correctly  declare  the  law 
of  the  case,  and,  righUy  construed,  do  not 
enlarge  the  cause  of  action  pleaded  in  the 
petition.  The  question  of  contributory  neg- 
ligence, though  not  put  in  issue  by  the  plead- 
ings (Ramp  V.  BaUway  [Mo.  App.]  114  S.  W. 
59),  was  treated  by  both  parties  as  an  issue 
of  fact  to  go  to  the  Jury,  and,  if  it  might 
be  said  thaf  plaintiff  was  guUty  in  law  of 
contributory  negligence,  we  would  hot  feel 
Justified  in  reversing  the  Judgment  on  ac- 
count of  the  submission  in  plaintUTs  instruc- 
tions of  the  issue  of  contributory  negligence. 
A  defendant,  though  not  bound  by  a  posi- 
tion he  is  compelled  to  take  by  adverse  rul- 
ings of  the  court,  is  bound  by  one  he  volun- 
tarily assimiea.  We  do  not  feel  Justified  in 
pronouncing  the  verdict  excessive.  Plaintiff 
had  three  ribs  broken,  and  received  some  cuts 
and  bruises.  He  paid  Ills  doctor  $75,  and 
at  the  time  of  the  trial  (over  a  year  after 
the  injury)  had  not  fully  recovered.  For 
such  injuries  a  verdict  of  $1,000  does  not 
bespeak  passion  or  prejudice  on  the  part  of 
the  Jury. 

The  Judgment  is  aiOrmed.    All  concur. 


CROHN  V.  CliAX  OODNTI  STATE  BANK. 

(Kansas  City  Conri  of  Appeals.    Missouri. 

March  20,  1909.    On  Bebearing, 

April  19,  1909.) 

1.  BxKcuTOBs  ANn  Aduhtistbatoss  ({  43*)— 
Assets— Personaltt. 

The  title  to  personalty  at  the  owner's  death 
vesta  io  the  administrator. 

[Eld.  Note.— For  other  cases,  see  ESxecntors 
and  Administrators,  Cent  Dig.  f  270 ;  Dec.  Dig. 
»43.*] 

2.  ExKcxnoBS  and  ADinNisraATOBs  ({  519*)— 
FoBKion  DoiaciLiABT  Adjknistbatob— Ti- 
tle TO  Pebsonaltt. 

A  foreign  domiciliary  administrator  is  with* 
ont  title  to  the  personalty  of  intestate  in  the 
state. 

[Ed.  Note.— For  other  cases,  see  Executors 
and  Administrators,  Cent  Dig.  |  2310;  Dec. 
Dig.   I   610.*] 

3.  EXECUTOBS  AND  Adhiitistbatobs  (I  519*) — 
FOBEIGN     DOiaOIUABT     ADIIUnBTBATOB    — 

Right  to  Collect  Debt. 

A  debtor  paying  the  debt  to  the  foreign 
domiciliary  administrator  of  his  creditor  will 
not  be  protected  as  against  the  resident  admin- 
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istrator  on  the  rronnd  that  the  money  has  gone 
where  it  must  in  the  end  so,  as  such  foreign 
administrator  is  wholly  without  authority  or 
title  to  receive  payment. 

[Eld.  Note.— For  other  cases,  see  Executors 
and  Administrators,  Dec.  IMg.  g  619.*] 

4.  EXCCUTOBS  AITD  ADinNISTBATORS  (i  519*}— 

Foreign    Domiciuabt    Aduinistbatob  — 

Right  to  Collect  Debt. 

A  debtor  pajnng  the  debt  to  the  foreign 
domiciliary  administrator  of  his  creditor  will 
not  be  protected  as  against  the  resident  admin- 
istrator on  the  ground  that  the  latter  is  a  trus- 
tee for  the  heirs  and  the  foreign  administrator, 
for  the  resident  cieditoia  have  a  superior  tight 
to  heirs. 

[Bd.  Note.— For  other  cases,  see  Executors 
and  Administrators,  Cent.  Dig.  I  2310;  Dec. 
Dig.  i  519.*] 

5.  EXECUTOBB  AND  AOinNIBTRATOBB  (|  519*>— 

Fobeion  DoinciLiABT  Adionibtbatob— Au- 

THOBiTT  TO  Collect  Debts. 

The  payment  of  a  debt  to  the  foreign  dom- 
iciliary administrator  of  the  creditor  is  no  de- 
fense as  against  the  resident  administrator,  not- 
withstanding the  payment  was  made  before  the 
tatter's  appointment,  for  such  foreign  adminis- 
trator is  wholly  without  authority  or  title  to 
receire   payment 

[Bd.  Note.— For  other  cases,  see  Executors 
and  Administrators,  Cent.  Dig.  i  2310;  Dec. 
Dig.   I  519.*] 

On  Motion  for  Rehearing. 

6.  CouBTS  (I  92*)— Opinions— Dicta. 

Inference  from  remarks  of  the  Oonrt  of 
Aiq>eals  outside  the  point  of  decision  should  not 
be  drawn  against  express  decisions  of  the  Su- 
preme Court. 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent. 
Dig.  I  335;   Dec.  Dig.  |  92.*] 

Appeal  from  Circuit  Court,  Clay  Countr; 
Francis  B.  Trimble,  Judge. 

Action  by  R.  S.  Crohn,  pnbllc  administra- 
tor, agalnat  the  Clay  County  State  Bank. 
Judgment  for  plaintiff.  Defendant  appeals. 
Affirmed. 

Craven  &  Moore,  for  appellant  Clyde 
Taylor  and  W.  E.  Fowler,  for  respondent 

ELLISON,  J.  PlalnUtr  is  the  public  ad- 
ministrator of  Jackson  county,  in  charge  of 
the  estate  of  William  H.  Lowe,  deceased. 
He  brought  this  action  to  recover  a  deposit 
of  $1,500  left  by  deceased  with  the  defend- 
ant a  banking  Institution  In  a  county  adjoin- 
ing Jackson.  The  Judgment  in  the  trial 
court  was  for  the  plaintiff.  It  appears  that 
Lowe  resided  in  the  state  of  Iowa,  and  that 
be  died  In  the  state  of  Kansas  In  Nov«nber, 
1906,  leaving  also  a  deposit  of  $1,000  In  a 
bank  In  Jackson  county.  In  that  month  let- 
ters of  administration  were  granted  on  his 
estate  In  his  borne  county  In  Iowa  to  C.  W. 
Huff,  who  duly  qnalifled.  In  December,  1906, 
the  defendant  bank  paid  to  Huff  the  amount 
of  the  deposit  and  took  bis  receipt  as  such 
administrator.  Afterwards,  in  the  same 
montb,  plaintiff,  as  public  administrator,  was 
put  In  charge  of  the  estate  by  the  probate 
court  of  Jackson  county.  Mo.,  for  tbe  purpose 
of  administering  thereon.    He  collected  the 


deposit  In  Jackson  county  and  then  demand- 
ed that  left  with  defendant  but  the  latter, 
having  already  paid  it  to  the  home  admin- 
istrator In  Iowa,  refused  payment  snd  this 
action  followed. 

It  is  thus  readily  seen  that  tbe  question  In- 
volves the  title  of  a  foreign  domiciliary  ad- 
mlnistrator  to  personal  effects  of  the  de- 
ceased in  a  foreign  state,  and  his  right  to 
collect  debts  owing  to  the  deceased  by  debt- 
ors In  such  state.  It  Is  a  familiar  rule  of 
law  that  title  to  personalty  at  the  death  of 
tbe  owner  vests  in  the  administrator.  But 
here  the  controversy  to  tbe  property  Is  be- 
tween two  administrators  appointed  in  dif- 
ferent Jurisdictions  and  under  the  authority 
of  different  sovereignties.  The  title  and  ao- 
tbority  of  tbe  Iowa  administrator  In  prop- 
erty of  a  deceased,  who  resided  In  that  state- 
is  governed  by  the  laws  of  that  state,  whicb' 
are  without  force  In  Missouri.  The  property 
In  controvenor  was  In  tbe  latter  state,  and, 
while  It  cannot  be  appropriated  from  tbe- 
true  or  real  owners,  yet  It  Is  under  the  Ju- 
risdiction of  the  latter  state,  and  can  only 
be  withdrawn  therefrom  In  pursuance  of 
Missouri  laws.  This  rule  Is  Justified  by  the 
duty  which  a  state  owes  Its  own  citizens  who 
may  be  creditors,  as  well  as  to  itself  in  the 
way  of  taxation.  Therefore,  a  creditor  oS 
a  deceased  who  was  a  nonresident  is  given 
tbe  right  to  ask  an  administration  of  prop- 
erty wblch  may  be  found  In  this  state,  And 
it  will  not  do  to  say  there  are  no  creditors;. 
for  within  the  period  of  limitations  that 
could  not  well  be  known.  Becraft  v.  Lewis, 
41  Mo.  App.  546.  So  it  has  come  to  be  well- 
recognized  law  in  this  state  that  tbe  foreign 
domiciliary  administrator  Is  without  title  to 
property  In  this  state.  Naylor  v.  Mc^att;. 
29  Mo.  126.  "He  cannot  maintain  a  suit 
here  for  snch  proiierty  for  the  simple  reasoni 
that  he  has  no  title  to  the  property."  Rich- 
ardson T.  Buscb,  196  Mo.  174.  187,  96  S.  W, 
894,  116  Am.  St  Rep.  472.  To  tbe  same- 
effect  Is  In  the  Matter  of  Henry  Ames  &  Co.,. 
62  Mo.  290;  Turner  v.  Campbell,  124  Mo>. 
App.  188,  101  S.  W.  119;  Stevens  v.  Lar- 
will,  110  Mo.  App.  140,  84  8.  W.  113;  Be- 
craft V.  Lewis,  supra. 

But  It  Is  urged  If  the  debtor  pays  the  dipbt 
to  the  foreign  administrator,  as  in  this  case-,, 
be  should  be  protected,  since  tbe  money 
has  gone  to  where  it  must  go  In  the  end.. 
That  cannot  be  allowed  to  have  any  weight 
because  of  tbe  utter  lack  of  authority  and' 
title  In  such  administrator.  He  cannot  even 
assign  a  note  of  the  deceased  so  as  to  enabl» 
tbe  assignee  to  sue  upon  it  In  this  states 
McCarty  v.  Hall,  13  Mo.  480.  And  In  B&vb- 
lett  V.  Hyde,  8  Mo.  490,  there  was  a  payment 
by  the  debtor  to  tbe  foreign  administrator,, 
yet  the  court  held  that  the  administrator  ai>- 
polnted  here  could  force  him  to  pay  It  again; 
tbe  court  remarking  that  it  was  not  a  ques- 
tion of  hardship  in  a  given  case,  but  of  ab- 
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solute  law.  In  keeping  witb  that  holding  It 
will  be  fonnd  to  be  stated  In  McCarty  t. 
Hall,  aupra,  that  the  foreign  administrator 
could  not  "release  or  control"  debts  owing 
by  debtors  residing  in  other  states.  Nor  does 
the  fact  that  an  administrator's  title  Is  In 
reality  that  of  a  trustee  for  the  heirs  and 
for  the  foreign  domiciliary  administrator,  as 
Is  recognized  in  Naylor  y.  Moflatt,  29  Mo., 
loc.  dt  128,  and  Richardson  ▼.  Busch,  198 
Mo.,  loc.  dt  188,  95  S.  W.  8M,  US  Am.  St 
Rep.  472,  affect  the  question;  for,  notwith- 
standing the  administrative  trusteeship  for 
the  benefit  of  such  persons,  yet  creditors 
have  a  superior  right  to  heirs  (Hayes  v.  Fry, 
110  Mo.  App.  2S,  83  S.  W.  772),  and,  as  resi- 
dent creditors,  they  have  a  primary  right 
to  the  protection  of  the  laws  of  their  own 
state  in  property  of  their  decedent  debtor 
which  has  been  placed  In  such  state,  and  to 
hare  it  administered  there  Instead  of  forcing 
them  to  the  inconvenience  of  foreign  Juris- 
dictions. 

There  Is  a  phase  of  this  case  which  counsel 
for  defoidant  has  not  permitted  us  to  over- 
look, which  Is  said  not  to  appear  in  any  of 
the  other  cases  which  have  arisen  in  the 
courts  of  this  state,  and  that  Is  that  here  the 
defendant's  payment  to  the  Iowa  administra- 
tor was  before  the  plaintiff  had  been  appoint- 
ed to  take  charge  of  the  estate  by  our  pro- 
bate court  But  that  that  cannot  affect  the 
rule  in  this  state  is  made  apparent  by  look- 
ing to  the  reason  upon  which  the  rule  is 
founded.  The  reason  is  that  the  foreign  ad- 
ministrator has  no  title  whatever.  The  fact 
that  the  title  may  be  in  abeyance  pending 
the  appointment  of  an  administrator  here 
does  not  arm  the  foreign  administrator  witb 
any  authority  or  cast  upon  him  any  title. 

What  we  have  written  is  in  accord  with 
the  view  of  the  -learned  trial  Judge  as  ex- 
pressed by  him  In  writing  at  the  trial,  a 
printed  copy  of  which  has  been  furnished  us 
by  counsel.  It  has  been  a  valuable  and  serv- 
iceable guide  to  the  conclusion  we  have 
reached. 

The  Judgment  is  affirmed.    All  concur. 

On  Rehearing. 

PER  (TTJRIAM.  The  points  passed  upon  In 
this  case  have  not  been  otherwise  decided 
by  the  St.  Louis  Court  of  Appeals  in  Sommer 
▼.  Bank,  108  Mo.  App.  400,  83  S.  W.  1025, 
as  suggested  by  defendant  Inference  from 
remarks  of  the  court  outside  the  point  of  de- 
cision should  not  be  drawn  against  express 
decisions  of  the  Supreme  Court.  The  deci- 
sion was  that  no  objection  could  be  taken 
to  tbe  foreign  administrator's  capacity  to 
flue,  since  It  had  been  waived  by  a  failure 
to  demur.  The  last  cases  reannounclng  the 
rule  stated  In  the  opinion,  the  first  of  which 
was  therein  cited,  are  those  of  Richardson 
V.  Busch,  198  Mo.  174,  184,  186,  187,  95  a 
W.  894,  116  Am.  St  Rep.  472,  and  De  La 


Vergne  v.  Richardson,  198  Mo.  189,  05  S.  W. 
898.  TTnless  we  are  to  put  ourselves  In  con- 
flict with  those  cases,  as  well  as  the  others 
cited  In  the  opinion,  we  must  deny  the  mo- 
tion. 


KINGMAN-ST.  LOUIS  IMPLEMENT  CO.  t. 

BANTLEY  BROS.   HARDWARE  CO. 

(St.  Louis  Court  of  Appeals.    Missouri.    April 

e,  1009.    Rehearing  Denied  April  20,  1900.) 

1.  Appeal  aito   Ebbob   (§   1008*)— Review- 
Findings — Conclusiveness. 

Ordinarily  findings  are  conclusive  on  ap- 
peal. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {  3965 ;   Dec.  Dig.  8  1008.*] 

2.  Abatement  and  Revival  (8  3»)— Jubisdio- 
TioNAL  Defects— Method  or  Attack. 

A  defect  of  jurisdiction  over  the  person 

or   subject-matter   appearing   on    the    face    of 

the  record  proper  must  be  raised  by  demurrer. 

[Ed.  Note.— For  other  cases,  see  Abatement 

and  Revival,  Cent  Dig.  8  7;    Dec  Dig.  {  3.*] 

3.  Courts  (t  37*)— Jubisdiotiohai.  Detects— 
Attack— Waiveb. 

If  a  defect  of  jurisdiction  consists  of  want 
of  jurisdiction  over  the  person  and  appears  on 
the  face  of  tbe  record  by  pleading  over  or  by 
appearing  and  participating  in  the  further  de- 
fense of  the  case,  as  by  appearing  at  the  taking 
of  depositions,  taking  a  continuance,  taking 
leave  to  plead,  the  defect  Is  waived,  but,  if  the 
defect  arises  in  pals  one  which  is  not  disclosed 
by  the  pleadings,  it  must  be  attacked  by  an- 
swer, as  in  the  nature  of  a  plea  in  abatement, 
and  in  that  answer  pleas  in  bar,  counterclaims, 
or  any  other  proper  defenses  may  be  united, 
separately  stated,  without  waiving  the  defense 
of  want  of  jurisdiction  over  the  person  or  the 
subject-matter. 

[Ed.  Note.— For  other  cases,  see  (Courts,  Cent. 
Dig.  §§  147-140;  Dec.  Dig.  f  37;*  Abatement 
and  Revival,  Cent  Dig.  {f  8-10.] 

Appeal  from  St  Louis  Circuit  Court;  (Seo. 
H.  Shields.  Judge. 

Action  by  the  Kingman-St  Louis  Imple- 
ment Company  against  the  Bantley  Bros. 
Hardware  Company.  Judgment  for  plain- 
tiff, and  defendant  appeals.  Reversed  and 
remanded. 

Plaintiff,  a  corporation  organized  under 
the  laws  of  Illinois,  but  licensed  to  do  busi- 
ness In  this  state,  having  its  chief  offices  and 
place  of  business  In  the  city  of  St.  Louis, 
instituted  suit  in  the  circuit  court  of  the 
city  of  St  Louis  on  an  account  tbe  principal 
and  interest  of  which  amounted  to  $90.48, 
this  being  the  balance  claimed,  with  interest 
due  on  the  purchase  price  of  certain  wagons 
sold  by  plaintiff  to  the  defendant  In  the 
petition  it  is  stated  that  the  cause  of  ac- 
tion arose  in  the  city  of  St  Louis ;  that  the 
contract  out  of  which  the  account  arose 
was  made  in  the  city  of  St  Louis ;  that  the 
contract  was  accepted  in  the  city  of  St 
Louis ;  and  that  the  amount  payable  thereon 
was  payable  in  that  city.  It  is  also  alleged 
that  the  defendant  corporation  baa  Its  prin- 
cipal office  and  place  of  business  In  the  city 
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of  Lebanon,  Laclede  county,  Mo.,  tbat  its 
president  ^md  chief  ofiScers  reside  in  tbat 
city,  and  that  notwithstanding  the  cause  of 
action  arose  wholly  within  the  city  of  St 
Louis  the  defendant,  its  officers  and  agents, 
reside  in  the  city  of  Lebanon.  Wherefore 
plalntlfT  prayed  summons  for  the  defendant, 
directed  to  the  sherUf  of  Laclede  county, 
also  praying  Judgment  for  $90.48,  with  In- 
terest and  costs.  The  summons  Issued  to 
the  sheiitr  of  the  city  of  St.  Louis  was  re- 
turned not  found.  Thereupon  summons  is- 
sued to  the  sheriff  of  Laclede  county,  which 
was  returned  properly  served  upon  the  presi- 
dent of  the  defendant  in  Laclede  county. 
The  answer  set  up  a  plea  to  the  Jurisdiction 
of  the  St  Louis  circuit  court  over  the  cause 
of  action,  averring  the  residence  of  the  de- 
fendant in  Laclede  county,  its  Incorporation 
under  the  laws  of  this  state;  that  it  had 
never  had  an  office  or  agent  for  the  transac- 
tion of  its  business  in  St.  Louis,  and  that 
all  the  transactions  complained  of  and  set 
forth  In  the  petition  were  carried  on  at  its 
asual  place  of  business  at  tiebanon,  in  La- 
clede county,  and  that  whatever  cause  of  ac- 
tion. If  any  plaintlS  had,  accrued  In  the 
city  of  Lebanon,  county  of  Laclede,  state  of 
Missouri,  and  not  In  the  city  of  St.  Louis; 
tbat  the  contract  npon  which  the  balance 
was  claimed  to  be  due  was  made  and  entered 
into  In  Lebanon;  that  all  of  the  accounts 
between  plaintiff  and  defendant  were  payable 
in  Lebanon;  and  tbat  all  the  transactions 
and  dealings  between  plaintiff  and  defendant 
arose  and  were  carried  on  at  Lebanon  and 
not  In  the  City  of  St  Louis.  Further  an- 
swering, defendant  denied  each  and  every 
allegation  in  the  petition,  except  as  otherwise 
admitted  in  the  foregoing  paragraph  of  the 
answer,  and  denied  that  It  was  Indebted  to 
plaintiff  in  the  sum  claimed  or  any  other 
sum. 

At  the  trial  what  Is  called  a  "farm  wagon 
contract"  was  Introduced  in  evidence  by 
plaintiff,  which  is  addressed  to  Klngman-St 
Louis  Implement  Company,  St.  Louis,  Mo., 
and  dated  at  Lebanon,  Mo.,  May  20,  1905. 
By  this  contract  defendant  ordered  of  plain- 
tiff 25  Bain  wagons,  at  a  set  price,  to  be 
shipped  by  the  'Frisco  Railroad  to  Lebanon, 
Mo.  It  Is  set  out  in  the  contract  that  the 
buyer  "agrees  to  pay  as  above  in  par  funds 
at  St  Louis."  It  is  further  provided  that 
the  title  to  the  goods  shipped  to  the  buyer 
18  to  remain  in  plaintiff  until  it  receives  the 
money  therefor,  and  that  no  agreements, 
conditions,  or  stipulations,  verbal  or  other- 
wise, save  those  mentioned  in  the  order, 
will  be  recognized.  The  contract  concludes 
In  this  way:  "This. order  is  taken  subject  to 
the  approval  of  Klngman-St  Louis  Imple- 
ment Company.  If  notice  to  the  contrary 
Is  not  given  within  90  days  after  the  receipt 
of  order  at  its  office  in  St.  Louis,  Mo.,  it 
will  be  understood  that  the  order  is  accept- 
ed." There  was  also  Introduced  in  evidence 
a  bill  of  lading,  by  which  it  appears  that  a 


car  load  of  wagons  was  shipped  from  Ke- 
nosha, Wis.,  to  the  defendant  at  Lebanon, 
Mo.,  the  shipment  going  from  Kenosha  via 
the  Chicago  &  Northwestern  to  Chicago, 
thence  from  Chicago  via  the  Chicago  &  f^ast- 
em  Illinois  to  Thebes,  and  from  Thebes  to 
Lebanon  via  the  'Frisco.  The  shipper  nam- 
ed In  the  bill  of  lading  was  the  Bain  Wagon 
Company,  Limited;  the  bill  of  lading  being 
dated  at  Milwaukee,  Wis.,  the  defendant  be- 
ing the  consignee  named. 

The  only  witness  introduced  was  the  cred- 
it man  of  the  plaintiff,  who  testified  that  he 
had  charge  of  the  books  of  the  plaintiff  from 
1905  on,  and  at  that  time — that  is,  in  1905— 
liad  the  title  of  cashier.  Shown  the  sales 
contract  referred  to,  he  Identified  it  as  one 
of  the  papers  found  in  the  office  of  plaintiff 
at  St  Louis,  and  he  testified  that  it  came  to 
plaintiff  through  the  mall  in  the  regular 
way,  being  received  by  plaintiff  at  St.  Louis, 
and  that  he  "had  answered  it"  Shown  the 
account,  he  testified  that  the  t>alance  due  on 
it  was  $90.48 ;  that  payments  had  been  cred- 
Itied  on  the  account,  which  was  originally  for 
$1,335,  and  that  they  had  been  received  at 
the  office  of  plaintiff  In  St.  Louis ;  that  they 
came  In  the  form  of  checks  which  were  de~ 
posited  by  plaintiff  in  its  bank  In  St  Louis. 
He  identified  the  bill  of  lading  as  Issued  to 
the  Bain  Wagon  Company,  and  said  that,  as 
the  goods  were  charged  to  plaintiff,  the 
Bain  Wagon  Company  had  sent  the  bill  of 
lading  to  that  company.  On  cross-examina- 
tion witness  stated  that  mail  received  at 
the  office  of  plaintiff  in  St.  Louis  was  open- 
ed by  the  manager  or  assistant  manager. 
At  the  date  of  this  transaction  the  manager 
was  a  Mr.  Burns.  Thiis  farm  wagon  con- 
tract was  found  among  the  papers  of  the 
plaintiff,  and  that  that  is  all  he  knows  about 
it  It  was  in  the  handwriting,  he  testified, 
of  one  Jones,  who  was  a  traveling  salesman 
for  plaintiff  at  the  date  of  the  contract,  trav- 
eling in  the  territory  embracing  Lebanon. 
Jones  had  taken  the  order  at  Lebanon  and 
mailed  It  to  the  plaintiff ;  that  is,  Jones  had 
been  in  Lebanon,  went  to  see  the  defendant 
company  or  its  president  to  sell  them  goods, 
made  this  contract,  and  mailed  It  to  the 
house  at  St  Louis.  The  contract  Is  on  one 
of  their  usual  blanks.  Payments  were  made 
by  checks  mailed  from  Lebanon,  Mo.,  by  the 
defendant,  were  local  checks  as  he  remem- 
bers ;  that  is,  checks  drawn  on  the  bank  at 
Lebanon  and  deposited  by  plaintiff,  in  the 
customary  and  usual  way  of  business,  in  Its 
bank  at  St  Louis,  and  were  transmitted  by 
the  St  Louis  to  the  Lebanon  bank  for  pay- 
ment as  he  supposes.  On  redirect  examina- 
tion this  witness  said  he  did  not  know  any- 
thing about  the  farm  wagon  contract  in  the 
case,  could  not  make  out  the  signature  on  it, 
could  not  say  whether  anything  of  that  kind 
was  ever  mailed  to  the  office  of  plaintiff  or 
received  at  the  office  of  the  plaintiff,  and 
had  never  seen  the  contract  or  anything  like 
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It  until  shown  It  at  the  trial.  Referring  to 
Ills  ledger,  which  he  had  with  him,  and  ask- 
«d  if  there  was  anything  to  identify  the 
transaction  by  the  ledger,  he  said  that  the 
only  thing  be  could  see  was  the  same  amount 
of  wagons  that  were  called  for  In  the  con- 
tract and  the  same  terms.  There  were  25 
wagons  ordered  under  this  contract,  and  it 
Is  for  the  balance  due  on  them  that  the  suit 
Is  brought.  It  was  admitted  that  the  plain- 
tiff was  licensed  to  do  business  in  this  state 
as  a  foreign  corporation.  This  1b  all  the  tes- 
timony in  the  case. 

The  trial  was  before  the  court  without  a 
Jury.  The  defendant  asked  a  declaration 
to  the  effect  that,  under  the  law  and  evi- 
dence, the  plaintiff  was  not  entitled  to  re- 
cover and  the  finding  should  be  for  defend- 
ant. This  was  refused,  finding  for  plaintiff 
and  Judgment  accordingly.  Motion  for  new 
trial  was  duly  filed,  overruled,  and  exception 
saved.     Defendant  appeals. 

Morton  Jourdan,  for  appellant  Sturde- 
▼ant  &  Sturdevant,  for  respondent 

REYNOLDS,  P.  J.  (after  stating  the  facts 
as  above).  Ordinarily  we  would  be  bound 
by  the  finding  of  the  court  on  the  facts,  and 
that  would  compel  an  affirmance.  It  Is  not 
submitted  to  us  on  that  theory,  however,  by 
either  party;  the  contention  being  that  the 
trial  court  erred  In  law  on  the  question  of 
Jurisdiction  over  the  cause  of  action.  It  Is 
contended  by  plaintiff  that  by  appearing  and 
participating  in  the  trial,  and  by  filing  an 
answer  which  Joined  with  the  plea  In  abate- 
ment one  in  bar,  the  defendant  lost  the  bene- 
fit of  the  former.  It  will  be  observed  that  It 
Is  distinctly  averred  in  the  petition  that  the 
contract  was  made  in  St  Louis,  that  the 
cause  of  action  originated  in  St  Louis,  and 
that  therefore,  the  venue  of  the  cause  was 
In  that  city.  With  this  allegation  In  the  pe- 
tition the  defendant  could  not  demur.  The 
only  way  that  It  could  possibly  reach  It  un- 
der our  Code  was  by  answer,  and  It  did  that 
denying  the  Jurisdictional  averments.  It  cou- 
pled that  plea  with  a  denial  of  the  indebted- 
ness and  went  to  trial,  practically  not  dis- 
puting the  debt,  but  resting  on  that  part  of 
Its  answer  which  denied  Jurisdiction.  While 
there  has  been  a  great  deal  of  contention  over 
this  form  of  pleading,  we  are  all  of  the  opin- 
ion that  the  decision  of  our  Supreme  Court 
In  the  case  of  Little  v.  Harrington,  71  Mo. 
390,  settles  this  case.  In  that  decision  Judge 
Sherwood,  speaking  for  the  court  and  re- 
ferring to  the  provision  of  the  statute  that 
"the  only  pleading  on  the  part  of  the  defend- 
ant is  either  a  demurrer  or  an  answer"  (Rev. 
St  1899,  i  596  [Ann.  St  1906,  p.  622]),  and 
to  the  subsequent  provision  In  section  606 
(Ann.  St  1906,  p.  635),  that  "the  defendant 
may  set  forth  by  answer  as  many  defenses 
and  counterclaims  as  he  may  have,  whether 
they  be  such  as  have  been  heretofore  denoml- 
■ated  legal  or  equitable,  or  both,"  quotes  from 


Bliss  on  Code  Pleading,  {  345,  to  the  effect 
that  matter  In  abatement  Is  as  ntach  a  de- 
fense to  the  pending  action  as  matter  in  bar ; 
and  to  say  that  the  defendant  may  reserve  the 
latter  until  a  trial  shall  have  been  had  upon 
the  Issues  in  regard  to  the  former  would  in- 
terpolate what  la  not  In  the  statute,  and  would 
be  Inconsistent  with  its  plain  and  simple  re- 
quirements. Referring  to  Rlppstein  v.  In- 
surance Co.,  57  Mo.  86,  and  Pordyce  v.  Hat- 
horn,  67  Mo.  120,  as  holding  to  the  contrary, 
the  court  overrules  them  as  founded  on  the 
common-law  rule  existing  in  this  state  before 
the  adoption  of  the  Code,  but  abrogated  by 
the  Code. 

In  Coombs  Commission  Co.  v.  Block,  130 
Mo.  668,  32  S.  W.  1139,  the  question  again 
came  up,  and  the  doctrine  announced  in  Lit- 
tle V.  Harrington,  supra,  was  approved  and 
followed;  the  Rippsteln  and  Fordyce  Cases 
being  referred  to  as  disapproved  in  that  case. 
In  Johnson  v.  Detrlck,  152  Mo.,  loc  cit.  253, 
53  S.  W.  891,  it  was  laid  down  that  a  plea 
to  the  Jurisdiction,  even  when  coupled  with 
a  plea  to  the  merits.  Is  permissible  under 
our  Code,  and  that  the  latter  plea  does  not 
as  at  common  law  waive  the  former.  In  Mey- 
er V.  Insurance  Co.,  184  Mo.  481,  loc.  dt  487, 
83  S.  W.  479,  480,  Judge  Marshall,  speaking 
for  Division  No.  1,  holds  that  under  the  pres- 
ent practice  in  our  state  "a  defendant  can 
unite  in  the  same  pleading  a  plea  to  the  Ju- 
risdiction as  to  the  person  as  well  as  to  the 
subject-matter  with  a  plea  to  the  merits,  and 
that  he  does  not  thereby  waive  the  question 
of  Jurisdiction  of  the  court" ;  and  the  cases 
from  Little  v.  Harrington,  supra,  to  Kenner 
V.  Doe  Run  Lead  Co.,  141  Mo.,  loc.  cit  251, 
42  S.  W.  683,  are  cited  in  support  of  the 
proposition.  In  little  Rock  Trust  Co.  v.  S. 
M.  &  A.  Ry.  Co.,  195  Mo.  669,  loc.  cit  683, 
93  S.  W.  944,  the  same  judge,  that  question 
being  again  before  that  same  Division  of  the 
Supreme  Court  announces  the  rule  as  set- 
tled In  this  state  In  the  same  way.  The  latest 
decision  of  our  Supreme  Court  on  this  ques* 
tlon  of  pleading  Is  that  of  Tbomasson  v.  Mer. 
Town  Mut  Ins.  Co.  (Mo.)  116  S.  W.  1092 ;  an 
opinion  delivered  in  Division  No.  2  by  Judge 
Gantt  (not  yet  officially  reported).  This  case 
went  to  the  Supreme  Court  on  certification 
from  this  court  See  114  Mo.  App.  109,  89  S. 
W.  564, 1135.  The  Supreme  Court  adopted  the 
view  of  the  majority  of  the  Judges  of  this 
court  See,  also,  Wlcecarver  v.  Mer.  Town 
Mut  Ins.  Co.  (filed  by  the  St  Louis  Court  of 
Appeals  March  23,  1909,  not  yet  officially  re- 
ported) 117  S.  W.  698. 

Counsel  for  plaintiff  quote  from  Judge  Mar- 
shall that  "consent  cannot  confer  Jurisdic- 
tion of  the  subject-matter,  and  that  objection 
may  be  made  at  any  time  during  the  progress 
of  the  case,  or  even  afterwards  If  the  record 
discloses  such  want  of  Jurisdiction.  But  con- 
sent can  confer  jurisdiction  of  the  pergon, 
and,  where  a  defendant  failt  to  make  limeli/ 
objection  to  the  Jurisdiction  at  to  his  person. 
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he  waives  that  obiection."  Little  Rock  Trust 
Co.  T.  RaUway,  195  Mo.  669,  loc.  clt  683,  93 
S.  W.  944.  The  last  sentence  la  underscored 
by  connsel,  tbey  claiming  that  these  Itali- 
cized -words  bring  the  decision  of  Meyer  t. 
Insurance  Company  within  the  rule  of  waiver 
which  they  Invoke.  The  learned  counsel  have 
not  told  us  to  which  Meyer  Case- they  refer. 
That  case  has  been  before  this  court  twice. 
We  are  somewhat  at  loss  to  determine  which 
of  the  two  Is  meant  However,  when  first 
before  this  court,  reported  In  92  Mo.  App. 
892,  69  S.  W.  638,  It  was  certified  to  the  Su- 
preme Court,  as  this  court  held  that  the  ap- 
pearance of  the  defendant  Involved  in  tak- 
ing an  appeal  from  the  justice's  judgment 
was  anch  an  appearance  aa  constituted  a 
waiver  of  a  right  to  object  to  the  Jurisdic- 
tion of  the  justice;  it  being  thought  that  this 
was  in  conflict  with  the  decision  of  the  Kan- 
sas City  Court  of  Appeals  in  Trimble  &  Fy- 
fer  T.  Blkin,  88  Mo.  App.  229.  The  Supreme 
Court,  on  the  case  reaching  it,  held  that  there 
was  no  conflict,  and  that  this  court  had  over- 
looked the  fact  that  it  was  the  settled  law 
under  our  Code  that  "a  defendant  must 
make  all  his  defenses  in  the  same  answer, 
whether  such  defenses  as  heretofore  denomi- 
nated dilatory,  in  abatement,  or  in  bar." 
Meyer  v.  Insnrance  Co.,  184  Mo.  481,  loc. 
dt.  488,  83  S.  W.  479.  Judge  Marshall  then 
further  states  in  the  Meyer  Case  (loc.  clt 
488)  that  the  error  consisted  in  holding  that 
by  taking  an  appeal  from  the  justice  of  the 
peace,  after  the  justice  had  ruled  against  it 
on  its  plea  to  the  jurisdiction,  the  defendant 
waived  the  plea  to  the  jurisdiction,  and  that 
the  defendant  never  waived  that  plea,  but 
has  always  properly  made  and  preserved  the 
question.  This  court  subsequently  In  a  case 
of  the  same  title  (Meyer  v.  Insurance  Co.,  95 
Ho.  App.  721,  69  S.  W.  689)  held  that  a  plea 
to  the  jurisdiction  of  the  court  over  defend- 
ant's person  may  be  joined  in  the  same  an- 
swer with  the  plea  tfi  the  merits  of  the  ac- 
tion. The  distinction  drawn  by  the  decisions 
is  this:  Where  the  defect  of  Jurisdiction 
over  the  person  or  subject-matter  appears  on 
the  face  of  the  record  proper,  the  defense 
must  be  raised  by  demurrer.  If  the  defect 
is  want  of  jurisdiction  over  the  person,  and 
ttiat  appears  on  the  face  of  the  record,  by 
pleading  over,  or  by  api)earlng  and  partici- 
pating in  the  farther  defense  of  the  case,  as 
by  appearing  at  the  taking  of  depositions, 
taking  a  continuance,  taking  leave  to  plead,' 
the  defect  is  waived.  But,  if  the  defect  is 
one  arising  in  pals,  one  which  is  not  disclosed 
by  the  pleadings,  then  it  must  be  taken  ad- 
vantage of  by  answer,  as  in  the  nature  of  a 
plea  in  abatement ;  and  in  that  answer  pleas 
in  bar,  counterclaims,  or  any  other  proper  de- 
fenses may  be  united,  separately  stated,  with- 
out waiving  the  defense  of  want  of  jurisdic- 
tion over  the  person  or  the  subject-matter. 
An  examination  of  the  testimony  in  the  case 


satisfies  ns  that  the  contract  in  question  was 
made  and  was  to  be  performed  in  Laclede 
county,  and  that  the  proper  venue  of  the  ac- 
tion was  in  that  county,  and  not  in  St  Louis, 
and  that  the  learned  trial  judge  was  In  er- 
ror in  law  as  well  as  in  his  finding  on  the 
facts,  if  his  decision  is  to  be  taken  as  founded 
on  the  facts.  To  reverse  the  case  and  refuse 
to  remand,  it  would  be  depriving  plaintiff  of 
all  opportunity  of  recovering  what  seems  to 
be  Justly  due  it  Therefore  we  reverse  and 
remand  the  case  to  give  an  opportunity  to 
plaintiff,  if  it  sees  proi)er  to  do  so,  to  take 
a  nonsuit. 

The  judgment  of  the  St  Louis  Circuit 
Court  la  reversed,  and  the  cause  remanded; 
all  concurring. 


DUNWOODX  V.  MISSOURI,  K.  ft  T.  RT.  CO. 

(Kansas    City    Conrt    of    Appeals.     Missouri. 

March  29,   1909.     Rehearing  Denied 

April   19,   1909.) 

1.  RAII.B0AOS  (§  330*)— Cbossinos— Case  Re- 
quiBED  or  Tbavelebs. 

A  traveler  approaching  railroad  tracks  in 
a  switchyard  at  a  public  crossing  may  presume, 
in  the  absence  of  signals,  that  be  may  proceed 
in  safety,  since  an  ordinary  observer  cannot 
know  when  a  switch  engine  in  a  switchyard  will 
begin  to  move,  or,  moving,  when  it  will  halt, 
unless  the  engineer  rings  tJie  bell  before  start- 
ing, and  continues  to  ring  it  until  the  engine 
stops. 

[EM.  Note. — For  other  cases,  see  Railroads, 
Cent  Dig.  {  1073;   Dec.  Dig.  I  330.»] 

2.  Railboads  (S  350*)— Cbossinos— Cabe  Re- 
quiBED  of  Tbavelebs. 

Whether  a  traveler  on  a  public  street  was 
negligent  in  crossing  railroad  tracks  within 
switchyards,  precluding  a  recovery  for  injuries 
in  a  collision  with  a  switch  engine,  held,  under 
the  evidence,  for  the  jury. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent.  Dig.  {  1166;    Dec.  Dig.  i  350.*] 

3.  Railboadb  (§  347*)— Cbossinos— Cabb  Re- 
qi7iBED  OF  Tbavelebs. 

The  fact  that  a  traveler  on  a  public  street 
in  the  act  of  crossing  railroad  tracks  within 
switchyards  heard  some  one  shout  is  immate- 
rial on  the  issue  of  his  contributory  negligence, 
unless  he  heard  the  shouting  and  understood  its 
purport 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  t  1134;  Dec.  Dig.  {  347. •] 

Appeal  from  Circuit  Court,  Jasper  Coun- 
ty; Hugh  Dabbs,  Judge. 

Action  by  J.  F.  Dunwoody  against  the 
Missouri,  Kansas  ft  Texas  Railway  Com- 
pany. From  a  Judgment  for  plaintiff,  de- 
fendant appeals.    Affirmed. 

Geo.  P.  B.  Jackson,  for  appellant.  P.  D. 
Decker  and  Geo.  J.  Grayston,  for  respondent 


BROADDUS,  P.  J.  This  is  an  action  to 
recover  damages  on  the  ground  of  the  al- 
leged negligence  of  defendant,  -whereby 
plaintiff  was  Injured. 

The  facts  are  as  follows:     On  May  25, 
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1907,  while  plaintiff,  who  was  riding  In  his 
automobile,  was  attempting  to  cross  defend- 
ant's tracks  on  Wall  street.  In  the  city  of 
Joplln,  the  machine  was  struck  by  defend- 
ant's switch  engine,  whereby  defendant  was 
Injured  and  his  automobile  damaged.  At 
the  place  in  question  Wall  street  runs  north 
and  south,  and  crosses  the  switchyards  of 
the  defendant  and  the  Missouri  Pacific  Rail- 
road at  Tenth  street  Altogether  there  are 
about  eight  of  these  tracks.  The  plaintiff 
was  driving  oa  Wall  street  south,  when  he 
came  to  Tenth  street,  and  stopped  to  let  out 
a  boy  who  was  riding  with  him,  but  be  fail- 
ed to  pay  any  particular  attention  to  his 
surroundings;  he  being  familiar  with  the 
location.  At  that  time  a  Missouri  Pacific 
passenger  train  was  standing  on  the  main 
track  west  of  the  crossing,  the  engine  of 
which  had  been  uncoupled  and  moved  to 
the  east  side  of  the  crossing,  heading  east, 
with  the  rear  end  of  the  tank  In  close  prox- 
imity to  the  east  line  of  Wall  street,  and 
leaving  a  space  between  the  cars  and  the 
engine  of  86  feet  As  plaintiff  approached 
the  main  track,  he  stopped  his  automobile 
about  23  feet  distant,  near  the  center  of 
Wall  street.  About  the  time  he  stopped,  he 
heard  some  one  halloo,  bat  not  knowing  for 
what  purpose,  proceeded  across  the  main 
track  ia  the  space  between  the  Missouri  Pa- 
cific engine  and  cars  and  onto  the  next  track, 
when  his  automobile  was  struck  by  defend- 
ant's eugine  moving  west  over  the  crossing. 
The  evidence  tended  to  show  that  from  his 
position,  when  be  stopped,  his  view  was  In- 
tercepted by  the  Missouri  Pacific  engine, 
and  that  he  did  not  see  It  In  time  after  he 
started  to  avoid  the  collision.  Prior  to  this 
time,  If  be  had  looked,  he  could  have  seen 
the  engine  moving  west  toward  the  crossing. 
There  was  evidence  pro  and  con  as  to  wheth- 
er the  bell  of  the  engine  was  rung.  It  seems 
that  the  persons  on  the  back  of  the  engine, 
which  was  backing  at  the  time,  saw  plain- 
tiff and  hallooed  to  him  as  a  warning  not  to 
start  across  the  tracks,  and  plaintiff  testi- 
fied that  he  heard  the  shouts,  but  did  not 
know  and  understand  what  was  said  or 
meant  The  Judgment  was  for  the  plaintiff, 
and  defendant  appealed. 

The  right  of  plaintiff  to  recover  Is  the 
principal  question  raised  by  defendant  Its 
position  Is  stated  thus:  "It  was  the  duty 
of  the  plaintiff  in  approachiagi  the  crossing 
In  question  to  use  every  possible  precaution 
necessary  for  his  own  protection.  The  law 
requires  that  he  should  both  look  and  listen 
for  the  approach  of  trains,  and,  If  necessary, 
tbat  he  should  have  stopped;  and,  If  he 
was  located  In  any  place  where  his  view  of 
the  track  was  obstructed,  then  It  was  his 
duty  to  have  gotten  out  of  his  automobile 
and  gone  to  a  place  where  he  could  have 
ascertained  with  certainty  whether  or  not 
there  was  an  engine  or  train  approaching. 
If  the  plaintiff  had  exercised  the  care  that 
the  law  required,  he  could  not  have  failed 


to  have  discovered  the  approaching  train  In 
time  to  have  avoided  the  accident  The 
necessary  conclusion,  therefore,  is  that  ei- 
ther he  did  not  use  the  necessary  care  to 
discover  the  approach  of  the  engine,  or  that 
having  discovered  it,  he  attempted  to  cross 
In  front  of  It"  In  Schmidt  v.  Raihroad,  191 
Mo.,  loc.  clt  229,  90  S.  W.  186,  3  L.  R.  A. 
(N.  S.)  196,  the  court  states  the  general  rule 
that  "the  measure  of  precaution  to  be  ob- 
served by  a  traveler  often  depends  upon  the 
circumstances  and  surroundings.  The  gen- 
eral rule  Is  that  In  knowingly  approaching 
the  track  of  a  railroad,  he  must  use  his 
sense  of  sight  or  hearing  to  ascertain  if 
there  be  danger.  If  the  view  Is  so  obstrnct- 
ed  that  he  cannot  see,  he  should  carefully 
listen.  The  circumstances  may  not  require 
that  he  both  look  and  listen,  but  common 
prudence  requires  that  be  do  either  one  or 
the  other,  and  a  failure  to  do  so  renders  his 
act  negligence  In  law."  It  Is  held  where 
the  traveler  could,  when  within  25  feet  of 
the  crossing,  have  seen  a  train  approaching 
at  a  distance  of  from  200  to  450  feet  but 
without  looking,  went  upon  the  crossing  and 
was  struck,  he  could  not  recover.  The  court 
quoted  from  Elliott  on  Railroads  in  part  as 
follows:  "A  traveler  who  knows  tbat  a 
train  Is  due  must  take  care  to  avoid  It,  and 
this  knowledge  Imposes  upon  blm  a  some- 
what higher  exercise  of  care  than  if  he  was 
not  In  possession  of  such  knowledge.  Prin- 
ciple requires  that  in  such  a  case  &  person 
who  attempts  to  cross  the  track  should  be 
held  guilty  of  negligence  as  a  matter  of  law 
If  there  was  an  obstruction  to  sight  or  hear- 
ing, since  no  one  can  be  said  to  exercise 
ordinary  care  who  voluntarily  encounters  a 
danger  that  he  knows  Is  Imminent  unless 
the  situation  and  conditions  are  such  as  to 
enable  him  to  see  that  he  can  proceed  with 
safety."  Sangulnette  v.  Railroad,  196  Mo. 
466,  96  B.  W.  886.  The  case  did  not  require 
the  application  of  the  rule  as  quoted,  and 
therefore  it  may  be,  strictly  speaking,  treat- 
ed as  obiter  dictum.  However,  in  a  similar 
case  oa  principle,  the  court  holds  tbat  the 
question  of  plaintiffs  contributory  negli- 
gence Is  for  the  Jury.  Kenney  v.  Railroad, 
105  Mo.  270,  15  S.  W.  983,  16  S.  W.  837. 
And  whether  or  not  the  decision  referred 
to  Is  to  be  treated  as  obiter  dictum  It  has  no 
particular  application  to  this  case,  as  the 
circumstances  and  surroundings  are  mate- 
*rlally  different  The  plaintiff's  automobile 
was  not  struck  by  a  train  which  was  due  at 
the  time,  as  In  the  case  quoted,  and  there- 
fore no  danger  was  to  be  apprehended  from 
that  cause,  but  he  was  struck  by  a  switch 
engine  in  the  switchyards  of  two  railroads 
In  a  city,  and  at  a  public  crossing.  It  is 
common  experience  that  an  ordinary  ob- 
server cannot  know  when  he  sees  a  switch 
engine  on  the  tracks  under  such  conditions 
when  It  will  begin  to  move,  or,  if  moving, 
when  It  will  halt,  unless  the  engineer  In 
charge  rings  his  bell  before  starting  and  con- 
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tlnnea  to  ring  It  until  tbe  engine  stops.  And 
we  believe  this  is  the  universal  custom  gov- 
erning tbe  movement  of  switch  engines. 
And,  unless  such  rule  is  strictly  complied 
with,  a  street  crossing  of  the  switchyards 
of  a  railroad  in  a  city  would  prove  a  snare 
of  the  most  dangerous  character,  and  would 
practically  deprive  the  public  of  the  use  of 
tbe  street.  Therefore  a  traveler  approach- 
ing such  a  crossing  has  the  right  to  pre- 
sume, in  the  absence  of  the  sound  of  a 
switch  engine's  bell,  that  he  may  proceed 
In  safety.  And  whether  he  has  exercised 
proper  care  Is  usually  a  question  for  the 
jury.  But  a  traveler  on  a  public  street  in 
crossing  the  tracks  of  a  railroad  within  its 
switchyards  may  be  guilty  of  such  contribu- 
tory negligence  as  would  preclude  his  right 
to  recover  as  a  matter  of  law  under  cer- 
tain circumstances  and  surroundings. 

With  these  principles  In  view,  we  think 
there  is  not  much  difficulty  in  arriving  at  a 
proper  determination  of  the  controlling  ques- 
tion in  this  case.  The  platntilF  was  travel- 
ing on  a  public  street,  where  he  had  the 
right  to  go.  His  view  of  the  different  tracks 
was  fairly  unobstructed  with  the  exception 
of  tbe  cars  and  .engine  of  the  Missouri  Pa- 
cific Railroad.  Before  he  reached  the  latter 
track,  he  stopped  and  looked,  but  was  un- 
able to  see  the  engine  which  struck  him  be- 
cause it  was  moving  behind  tbe  Missouri 
Pacific  engine.  It  Is  contended  that,  had  hQ 
looked  east  just  before  he  stopped,  he  could 
have  seen  the  latter  engine  moving  west  in 
the  directlcm  of  the  crossing,  and  should 
therefore  have  stopped  until  it  passed.  As 
It  turned  out,  this  was  what  he  should  have 
4one.  Bat  under  the  circumstances  It  was 
a  question  for  tbe  Jury  to  say  whether  or 
not.  In  the  absence  of  the  ringing  of  the 
bell,  he  was  justified  in  proceeding  on  the 
crossing. 

The  defendant  asked  the  court  to  instruct 
the  jury  as  follows:  "If  you  find  from  tbe 
evidence  that  the  men  on  the  moving  en- 
gine shouted  to  the  plaintiff  when  he  was 
far  enough  away  to  have  avoided  the  col- 
lision, and  that  tbe  plaintiff  heard  the  shout- 
ing and  stopped  or  checked  his  automobile, 
then  afterwards  proceeded  towards  the 
crossing  and  collided  with  the  defendant's 
engine,  and  that  such  collision  would  not 
have  occurred  if  he  "bad  remained  at  the 
place  when  he  heard  the  shouting,  then  the 
plaintiff  cannot  recover,  and  your  verdict 
will  be  for  defendant."  The  court  refused 
so  to  instruct  the  jury,  and  rightfully.  The 
mere  fact  that  plaintiff  heard  some  one 
shouting,  unless  he  understood  it  as  a  warn- 
ing for  him  not  to  proceed,  served  no  use- 
ful purpose.  The  court  modified  the  Instruc- 
tion, and  told  tbe  jury  that,  if  plaintiff 
beard  the  shouting  and  understood  its  pur- 
port, he  could  not  recover,  and  gave  It  to 
tbe  jury  as  so  modified. 


These  are  the  only  questions  of  Impor- 
tance raised  on  the  appeal.  For  the  reasons 
given,  the  cause  is  affirmed.    All  concur. 


OOURTiai  T.  TOOTLE,  WHBBLBB  &  MOT- 
TBB  MERCANTILE}  CO. 

(Kansaa  City  Court  of  Appeals.    MiasourL 

March  29,  1909.     Rehearing  Denied 

April  19,  1909.) 

1.  Masteb  ano  Sebvant  ({  85*)— Nbougenck 

— ^ElVIDEITCE. 

An  employe  aning  hia  employer  for  negli- 
gence must  show  that  the  employer  failed  in 
the  performance  of  some  duty  owing  him  as  hia 
employer. 

USA.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  |  18S;   Dec.  Dig.  t  8S.*} 

2.  Master  and  Sbbvant  (i  137*)— Injubt  to 
Sebvaht— Nkoliositck. 

An  employ^  was  injured  while  unloading 
crates  of  linoleum  and  storing  them  in  a  ware- 
house, by  being  struck  by  a  cleat  which  had 
become  loosened  and  protruded  outward.  The 
cleats  frequently  became  detached  while  the 
crates  were  being  handled,  and  the  employes 
were  instructed  to  nail  loose  cleats  or  take  them 
off.  Both  tbe  employ^  and  the  aui>erintendent 
at  times  nailed  tbe  loose  cleats  or  took  them  off. 
Held,  a*  a  matter  of  law,  to  show  that  the 
employer  was  not  guilty  of  actionable  negli- 
gence. 

[£>].  Note.— For  other  caaes,  see  Master  and 
Servant,  Dec.  Dig.  f  137.*] 

8.  Masteb  and  Servant  (|  236*)— Injury  to 
Servant— Cabx  Reqcired  of  Servant. 
A  servant  mnat  use  reasonable  care  to 
avoid  danger  to  be  apprehended  from  defects 
and  conditiona  which  are  open  to  observation, 
and  which  can,  by  the  use  of  ordinary  care, 
be  avoided  by  him  aa  well  as  by  hia  master. 

[Bd.  Note. — For  other  caaes,  see  Master  and 
Servant,  Cent.  Dig.  {{  681,  683,  723-742 ;  Dec. 
Dig.  t  236.*] 

4.  Master  and  Servant  (t  203*)— Injubt  to 

Servant— Assumption  or  Risk. 

Where  the  manner  of  doing  the  work  is 
ordinarily  a  reasonably  safe  one,  so  that  the 
employer  may  follow  such  manner,  the  risks  of 
danger  attending  the  work  are  assumed  by  the 
employ^. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  ({  638-543;  Dec.  Dig.  $ 
208.*] 

Appeal  from  Circuit  Court,  Buchanan 
County;   C.  A.  Mosman,  Judge. 

Action  by  John  M.  Conrter  against  the 
Tootle,  Wheeler  &  Motter  Mercantile  Com- 
pany. From  a  judgment  for  plaintiff,  defend- 
ant appeals.    Reversed. 

Sam.  I.  Motter  and  Brown  &  Dolman,  for 
appellant.  Rusk  &  Stringfellow,  for  respond- 
ent. 

BROADDUS,  P.  J.  This  is  a  suit  against 
defendant,  a  corporation  engaged  in  the 
wholesale  dry  goods  business,  for  damages 
alleged  to  have  been  the  result  of  defendant's 
negligence.  On  or  about  the  20th  day  of 
April,  1906,  the  plaintiff  was  engaged  with 
three  other  employes  in  unloading  from  a  car 
crates  of  linoleum  and  storing  them  in  de- 
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fendanfg  warehouse.  These  crates  were  12 
feet  long,  14  Inches  in  diameter,  and  weighed 
from  660  to  700  pounds.  They  were  con- 
structed by  using  two  pine  boards,  each  14 
Inches  square,  one  at  each  end  of  a  roll  of 
linoleum.  The  ends  of  two  boards,  each  14 
Inches  wide,  were  nailed  to  the  opposite 
edges  of  these  boards.  The  roll  of  linoleum 
was  then  placed  between  these  boards,  and 
to  secure  them  In  place  short  pieces  of  pine 
about  6  inches  wide,  six  or  eight  in  number, 
were  nailed  at  Intervals  across  the  open  sides. 
In  the  language  of  the  description  given  in 
the  briefs,  "the  structure  looked  like  a  com- 
mon tree  box,  closed  at  the  ends,  with  a 
roll  of  linoleum  inside  instead  of  a  tree." 
The  dimensions  of  the  warehouse  were  80  by 
100  feet,  and,  according  to  the  evidence,  the 
warehouse  was  imperfectly  lighted.  The 
crates  were  stored  in  piles  4  feet  high.  On 
the  occasion  in  question  the  plaintiff  with 
the  other  employes  was  engaged  in  piling 
crates  of  the  description  named  upon  a  pile 
that  had  been  made  some  time  previously. 
The  crates  were^carried  to  the  place  desired 
upon  a  truck.  The  manner  of  depositing 
them  was  for  two  men  to  place  a  flat  iron 
bar  about  8  feet  long  under  one  end  of  the 
crate,  and  by  this  means  to  lift  that  end  up 
to  a  level  with  the  top  of  the  pile,  and  put 
one  end  of  the  iron  bar  on  the  top  of  the  pile, 
and  then  the  man  at  the  other  end  of  the 
bar  would  hold  on  to  it  and  support  that  end 
of  the  crate.  The  man  that  had  raised  the 
inside  end  of  the  iron  bar  to  the  top  of  the 
pile  would  then  go  to  the  other  end  of  the 
crate,  and  help  the  two  there  to  raise  it,  and 
then  all  hands  would  roll  it  on  the  pile. 
While  the  plaintiff  was  lifting  the  end  of  the 
bar  next  to  the  pile  of  crates,  be  was  struck 
near  the  hip  bone  by  one  of  the  cleats  in 
the  pile,  which  had  become  loosened  and  pro- 
truded outward,  and  was  Injured.  It  was 
shown  that  these  cleats  frequently  became 
detached  while  the  crates  were  being  han- 
dled, and  the  employes  were  instructed  by 
defendant's  superintendent  that,  when  they 
saw  one  that  was  loose,  to  nail  It  back,  and, 
if  that  could  not  be  done  satisfactorily,  to 
take  it  off.  And  It  was  shown  that  both  the 
employes  and  the  superintendent  at  times 
nailed  these  cleats  when  they  observed  that 
they  were  loose,  or  took  them  off  when  they 
deemed  that  proper,  and  that  it  was  a  thing 
which  frequently  happened,  and  the  matter 
would  be  remedied  by  any  one  of  them  when 
it  came  under  hla  notice.  Such  was  the 
usual  course  pursued  in  the  handling  of  these 
crates,  and  with  which  plaintiff  was  familiar. 
The  plaintiff  recovered  judgment,  and  defend- 
ant appealed.  Several  questions  are  raised 
on  the  appeal,  but  we  will  confine  our  discus- 
sion to  the  one  that  we  think  is  decisive  of 
the  case. 

The  defendant  by  proper  instruction  raised 
tne  question  of  the  right  of  plaintiff  to  re- 


cover on  the  pleadings  and  evidence.  The 
court  entertained  the  opinion  that  the  plain- 
tiff was  entitled  to  recover  on  the  showing 
he  had  made,  and  overruled  defendant's  de- 
murrer. It  is  elementary  law,  in  cases  of 
negligence  arising  between  employ^  and  em- 
ployer, that  plaintiff  must,  aa  a  condition 
precedent  to  his  right  to  recover,  show  that 
defendant  failed  in  the  performance  of  some 
duty  owing  him  as  his  employer.  Glasscock 
v.  Dry  Goods  Co.,  106  Mo.  App.  657,  80  S. 
W.  364;  Ryan  v.  McCulIy.  123  Mo.  636,  27 
S.  W.  633;  Gurley  v.  Mo.  Pac.  Ry.  Co.,  104 
Mo.,  loc.  cit  223,  16  S.  W.  11.  We  are  of  the 
opinion  that  plaintiff  failed  to  show  that  de- 
fendant was  derelict  in  the  performance  of 
any  duty  whose  nonperformance  would  au- 
thorize a  recovery.  It  appears  from  the 
plaintlflTs  own  evidence  that  it  was  as  much 
the  duty  of  employ^  as  that  of  defendant  to 
guard  against  injury  to  be  anticipated  from 
the  cleats  that  might  become  detached  from 
the  crates.  These  loosened  cleats  could  not 
be  seriously  regarded  as  a  menace  to  the 
safety  of  the  defendant's  employes.  There 
are  many  ways  in  which  a  person  may  be 
Injured  from  causes  wholly  unexpected,  and 
therefore  not  to  be  anticipated,  for  which 
the  law  affords  no  compensation.  If  it  were 
otherwise,  the  undertaking  of  an  employer 
would  be  that  of  an  Insurer  for  the  safety 
of  his  servant  And  we  have  not  yet  reached 
that  stage  in  our  jurisprudence  where  the 
entire  care  for  the  safety  of  the  servant  de- 
volves on  the  master,  and  the  safety  of  the 
servant  is  not  to  be  intrusted  to  his  own  rea- 
sonable and  independent  action.  It  is  the 
duty  of  a  servant,  which  he  owes  to  himself, 
as  well  as  to  hla  master,  to  use  reasonable 
care  to  avoid  danger  to  be  apprehended  from 
defects  and  conditions  which  are  as  open  to 
observation  to  the  one  as  to  the  other,  and 
which  he  can,  by  the  use  of  ordinary  care, 
avoid  or  remedy,  as  well  as  can  his  master. 
Beckman  v.  Brewing  Ass'n,  98  Mo.  App.  555, 
72  S.  W.  710;  Glasscock  v.  Dry  Goods  Co., 
106  Mo.  App.  657,  80  S.  W.  364.  The  man- 
ner of  doing  the  work  was  ordinarily  a  rea- 
sonably safe  one,  which  the  defendant  had 
the  right  to  pursue,  and  the  risks  of  danger 
attending  it  were  assumed  by  plaintiff  by 
reason  of  his  employment.  It  was  not  shown 
that  the  want  of  sufficient  light  In  the  ware- 
house had  any  causal  connection  with  the 
plaintiff's  injury. 
Reversed.    All  concur. 


BOSCH  V.  MIIiLBR. 

(Kansas  City  Court  of  Appeals.     Missoori. 

March  29,  1909.     On  Rehearing, 

April  19,  1909.) 

1.  Malicious  Pbosecutiow  (|  lO*)— Action — 
Gbocnds. 

An  action  for  damages  will  lie  where  one 
has  l>een  compelled  to  defend  himself  against  a 
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cfril  action  of  a  defamatory  nature,  maliciously 
bror;;ht  and  maintained  without  probable  cause. 
[Ed.  Note.— For  other  cases,  see  Malicious 
Prosecution,  Cent.  Dig.  ($  11,  12;  Dec  Dig.  t 
10.*] 

2.  Malicious  Pbosecutiow  {|  32*)— Mauck— 
I:;febence  fbom  Want  of  Pbob able  Cause. 

Malice  in  the  prosecution  of  a  defamatory 
suit  may  be  inferred  from  the  existence  of  want 
of  probable  cause. 

[Ed.  Note.— For  other  cases,  see  Malicious 
Prosecution,  Cent.  Dig.  i  67 ;  Dec.  Dig.  $  32.*] 

3.  Malicious  Pbosecutiow  (8  23*)  — "Pbob- 
ABLB  Cause"— What  Constitutes. 

"Probable  cause,"  as  the  expression  is  used 
in  connection  with  malicious  prosecution,  is  any 
such  combination  of  facta  and  proofs  as  may 
fairly  lead  the  reasonable  mind  to  the  belief 
that,  in  the  absence  of  hitherto  unknown  qual- 
ifying or  rebutting  evidence,  the  prosecution 
ought  to  be  successful. 

[Ed.  Note. — For  other  cases,  see  Malicious 
Prosecution,  Cent.  Dig.  |  56 ;  Dec.  Dig.  8  25.« 

For  other  definitions,  see  Words  and  Phrases, 
vol.  6,  pp.  5618-5627;    vol.  8,  p.  7763.] 

4.  Malicious  Pbosecution  (8  71*)— Questiow 
OP  Law  and  Fact— Probable  Cause. 

In  an  action  for  malicious  prosecution, 
where  the  facts  are  not  in  dispute,  the  question 
-of  a  want  of  probable  cause  is  one  of  law  for 
the  court;  otherwise  It  is  a  mixed  question  of 
law  and  fact 

[Ed.  Note.— For  other  cases,  see  Malicious 
Prosecution,  Cent  Dig.  88  161,  162 ;   Dec.  Dig. 

5.  Tbubts   (58  17,   18*)— Express  Trusts  ik 
IiAN  D— Declaration— Requisites. 

The  declaration  of  an  express  trust  in  land 
must  be  in  writing,  under  Rev.  St.  1899,  8  3418 
(.\nn.  St  1906,  p.  1949),  providing  that  a  dec- 
laration of  trust  In  land  shall  be  manifested  and 
proved  by  a  writing  signed  by  the  person  enabled 
to  declare  the  trust;  section  3417  (Ann.  St. 
1906,  p.  1950),  providing  that,  when  a  convey- 
ance of  land  shall  be  made  by  which  a  trust 
may  arise  by  implication  of  law,  the  trust  shall 
be  of  the  same  force  as  if  the  act  had  not  been 
made,  being  applicable  only  to  trusts  arising  by 
implication  of  law. 

[Ed.  Note.— For  other  cases,  see  Trusts,  Cent 
Dig.  88  18-21;   Dec  Dig.  §8  17,  18.*] 

6.  Malicious  Prosecution  (8  &!•)— Evidence 
—Probable  Cause. 

Evidence  held  to  show  that  defendant  in- 
stituted and  prosecuted  suit*  against  plaintiff 
without  probable  cause. 

[Ed.  Note.— For  other  cases,  see  Malicious 
Prosecution,  Cent  Dig.  8  152 ;  Dec.  Dig.  8  64.*] 

7.  Malicious  Prosecution  (§  68*)  —  Exem- 
plary Damages — Discretion  of  Jury. 

The  awarding  of  exemplary  damages  in  an 
action  for  malicious  prosecution  lies  within  the 
discretion  of  the  jury. 

[E3d.  Note.— For  other  cases,  see  Malicious 
Prosecution,  Cent  Dig.  8  157 ;  Dec.  Dig.  8  68.*] 

Appeal  from  Circuit  Court,  Jackson  Coun- 
ty ;  James  H.  Slover,  Judge. 

Action  by  Elizabeth  A.  Bosch  against  F. 
W.  Miller.  Judgment  for  plaintiff,  and  de- 
fendant appeals.  Affirmed  on  rehearing,  on 
condition  that  plaintiff  remit  an  award  of 
ptinitiye  damages. 

Marley  &  Swearingen,  for  appellant  Mil- 
ton Campbell,  for  respondent 


JOHNSON,  J.  Action  to  recover  actual 
and  punitive  damages  for  the  malicious  pros- 
ecution of  civil  suits  brought  and  prosecuted 
by  defendant  against  plaintiff  without  prob- 
able cause.  The  trial  resulted  in  a  verdict 
and  Judgment  for  plaintiffs  for  $1,620  actual 
and  $1,630  punitive  damages.  Defendant  ap- 
pealed. 

The  first  cause  of  the  litigation  waged  by 
defendant  against  plaintiff  was  a  warranty- 
deed  executed  and  delivered  to  plaintiff  by 
Marl  Metz,  her  grandmother,  on  the  12th 
day  of  March,  3903.  The  deed  recited  a  con- 
sideration of  $2,500,  and  by  its  terms  convey- 
ed to  the  grantee  the  fee-simple  title  to  resi- 
dence property  in  Kansas  City  owned  by  the 
grantor  of  the  value  of  $2,500.  Following 
the  description  of  the  property,  this  clause 
appears:  "This  deed  Is  subject  to  the  char- 
ges for  the  care  and  subsistence  of  the  gran- 
tor, Mari  Metz,  and  such  charges  and  the 
care  of  her  grandmother,  Mari  Metz,  are 
assumed  by  the  grantee  herein  named."  The 
deed  was  acknowledged  March  13,  1903,  and 
was  filed  for  record  four  days  later.  The 
grantor,  who  was  an  aged  widow,  died  intes- 
tate in  Kansas  City  In  October,  1905.  For 
a  number  of  years  preceding  her  death,  she 
resided  on  the  premises  described  in  the  deed 
with  her  daughter,  Mary  Bosch,  and  the  lat- 
ter's  family.  Including  the  plaintiff,  who  was 
engaged  in  artistic  work  and  teaching,  and 
from  her  income,  which  exceeded  $100  per 
month,  contributed  to  the  maintenance  of 
the  family,  including  her  grandmother.  De- 
fendant, who  was  a  son  of  Marl  Metz  and  an 
uncle  of  plaintiff,  was  married  and  lived 
with  his  family  in  Kansas  City.  He  was 
away  from  home  when  his  mother  died,  but 
returned  in  time  to  attend  the  funeral.  A 
few  days  later  be  and  his  wife  called  on  bis 
sister,  Mrs.  Bosch,  to  ascertain  the  condition 
of  his  mother's  estate.  He  was  referred  to 
plaintiff,  who  Informed  him  that  the  resi- 
dence property  had  been  deeded  to  her.  She 
showed  him  the  deed,  and  a  stormy  scene 
ensued.  Defendant  forcibly  expressed  his 
surprise  and  anger  at  being  thus  disinherited 
by  his  mother  and  said  the  "deed  was  not 
worth  the  paper  it  was  written  on."  Be  in- 
sisted that  the  property  be  divided  equally 
between  him  and  his  sister,  Mrs.  Boscli. 
There  Is  substantial  evidence  to  the  effect 
that  he  bombarded  his  niece  with  hostile 
questions  and  observations,  and  that  his  de- 
meanor was  so  overt>earing  and  truculent 
that  she  became  afraid  of  him.  He  suc- 
ceeded in  extorting  from  her  the  admission 
that  the  conveyance,  though  absolute  in  form, 
was  made  to  her  as  trustee,  but  she  would 
not  admit  that  her  uncle  was  one  of  the  ben- 
eficiaries of  that  trust,  and  maintained  that 
her  grandmother  had  given  her  the  full  right 
to  dispose  of  the  property  as  she  might  think 
best  Defendant  then  left  and  went  to  his 
lawyer,  to  whom  he  stated  that  plaintiff  had 
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a  deed  to  the  property  which  waa  executed 
and  delivered  with  the  nnderstandlng  that 
she  should  hold  the  property  as  trustee  for 
the  equal  benefit  of  him  and  his  sister.  The 
lawyer  adrlsed  defendant  tp  procure  from 
plaintiff  a  declaration  of  trust  In  writing  and 
prepared  an  Instrument  of  that  character. 
Armed  with  this  document,  defendant  return- 
ed to  plaintiff  and  endeavored  to  obtain  Its 
execution  by  her.  She  refused  on  the  ground 
that  the  Instrument  did  not  state  the  true 
facts;  that  her  grandmother  had  not  execut- 
ed the  deed  with  the  understanding  that 
plaintiff  should  be  burdened  with  the  execu- 
tion of  an  express  trust  The  Interview  was 
stormy,  and  defendant  was  abusive,  but  did 
not  offer  physical  violence.  Finally,  to  end 
the  scene,  and  out  of  fear  that  worse  things 
might  ensue,  plaintiff  signed  the  following 
Instrument  prepared  by  defendant:  "Kansas 
City,  Mo.,  October  30,  1905.  This  is  to  cer- 
ti^  that  when  Marl  A.  Metz  made  a  deed 
to  me  for  the  property  at  3010  East  Twelfth 
street,  Kansas  City,  Mo.,  she  said  this  deed 
was  not  intended  to  make  me  the  owner  of 
this  property,  but  was  to  put  it  in  my  name 
as  trustee."  Plaintiff  was  not  present  when 
her  grandmother  executed  the  deed.  A  law- 
yer was  called  In  by  Mrs.  Metz,  and  in  the 
presence  of  witnesses  she  Informed  tiim  of 
her  wishes.  He  drew  the  deed  in  strict  con- 
formity with  her  instructions,  and  she  in- 
formed herself  of  the  contents  of  the  instru- 
ment before  she  signed  it  Nothing  was  said 
about  a  trust,  nor  was  such  subject  mention- 
ed when,  afterward,  the  deed  was  delivered 
to  plaintiff.  Defendant  took  the  statement 
signed  by  plaintiff  to  his  lawyer  and  was 
advised,  in  effect,  that  It  did  not  Improve  bis 
position.  Defendant  testified:  "Q.  And  what 
did  you  say  to  him?  A.  I  said  they  refused 
to  sign  the  original  yellow  slip  tbiat  he  had 
written  (the  declaration  of  trust  prepared  by 
the  lavryer),  and  I  finally  rewrote  that,  and 
here  it  is.  And  he  looked  at  It  and  he  said 
That  is  a  question  as  to  whether  she  holds 
It  in  trust,  or  whether  she  is  the  real  owner 
according  to  the  deed.'  He  said:  'The  way 
it  Is  now  she  can  transfer  It  to  anybody,  and 
you  will  have  a  fight  on  your  hands.  I  would 
advise  you  to  bring  a  suit  merely  to  prevent 
her  from  transferring  the  property.'  Q.  He 
advised  you  to  bring  a  suit  merely  to  pre- 
vent her  from  getting  rid  of  the  property? 
A.  Until  we  could  get  a  compromise.  I  was 
still  in  hopes  of  It  after  suit  was  brought." 
Defendant's  testimony  relative  to  what  plain- 
tiff said  when  he  tried  to  induce  her  to  sign 
the  declaration  drawn  by  the  lawyer  is  as 
follows:  "She  said  that  she  was  trustee,  and 
she  would  decide  whether  and  when  I  would 
get  any  of  that  property  or  my  heirs,  and 
that  she  didn't  want  that  inserted  until  she 
saw  an  attorney:" 

The  next  step  of  defendant  was  to  bring 
suit  in  the  circuit  court  on  December  8,  1905, 
against  plaintiff  and  her  mother  to  obtain 
the  cancellation  of  the  deed  on  the  ground  of 


fraud  In  Its  procurement.  The  petition  In 
that  suit  alleged  that  Mart  Metz  was  83  years 
old,  was  weak  and  infirm  in  body  and  mind, 
and  that  defendants  (plaintiff  here)  unduly 
Influenced  her,  and  by  false  and  fraudulent 
practices  and  promises  induced  her  to  exe- 
cute an  absolute  conveyance  of  the  property 
under  the  belief  that  she  was  conveying  It  in 
trust  for  the  equal  benefit  of  her  son  (de- 
fendant here)  and  her  daughter,  Mary  Bosch. 
The  characterization  in  that  petition  of  the 
conduct  of  plaintiff  and  her  mother  is  as 
vigorous  and  harsh  as  one  would  expect  to 
find  in  a  snlt  of  that  nature.  No  considera- 
tion was  shown  for  their  good  name  or  feel- 
ings. Shortly  after  bringing  that  suit,  de- 
fendant called  on  plaintiff  at  her  studio. 
The  conversation  that  ensued  thus  is  stated 
by  plaintiff:  "He  came  up  to  the  studio  and 
asked  me  what  I  was  going  to  do  about  the 
affair,  i  told  him  I  didn't  Intend  to  do  any- 
thing— that  what  he  had  done,  he  had  put  us 
in  court,  and  it  would  stay  there.  He  said 
didnt  I  have  enough  of  court  I  said  I 
didn't  know  anything  about  it  He  said,  'If 
you  sign  over  to  your  mother  and  me,  I  will 
drop  the  whole  thing.'  I  said:  'Grandma  ■ 
made  the  deed  as  she  wished  to,  and  to  this 
I  will  stand.  I  have  no  money  to  fight  in 
court  but  what  I  am  earning,  but  if  you 
want  to  go  to  court,  yon  can.'  He  said:  *I 
have  a  thousand  dollars  I  will  spend  for 
satisfaction.'  And  he  said:  'I  won't  have 
one  lawyer.  I  will  have  two  or  three.  I  will 
do  all  I  can  to  have  satisfaction.' "  In  due 
time  plaintiff  (here)  filed  an  answer,  and  the 
case  was  called  for.  trial  May  29,  1906.  De- 
fendant was  not  ready,  and,  being  unable  to 
obtain  a  witness,  dismissed  the  suit  On  tbe 
same  day  his  attorney  brought  another  sait 
by  filing  a  petition  in  substance  tbe  same 
as  the  petition  in  the  former  case.  Plaintiff 
answered,  and  the  cause  came  on  for  trial 
November  26,  1906.  Defendant  voluntarily 
dismissed  that  suit  and  immediately  brought 
another  of  tbe  same  character.  Again  plain- 
tiff answered  and  prepared  for  trial.  De- 
fendant failed  to  appear  when  the  case  was 
called  March  28,  1907,  and  It  was  dismissed 
for  want  of  prosecution.  This  en^ed  defend- 
ant's attempts  to  force  plaintiff  into  a  com- 
promise. Plaintiff  incurred  great  pecuniary 
loss  in  attorney's  fees  and  in  the  expense  in- 
cidental to  preparing  for  the  trial  of  the 
three  suits.  She  lost  time  from  her  business 
and  suffered  In  mind  from  the  unjust  accusa- 
tions. The  evidence  shows  that  her  grand- 
mother was  in  good  health  mentally  and 
physically  when  she  executed  the  deed,  that 
plaintiff  exerted  no  Influence  to  procure  a 
conveyance  of  the  property,  and  that  the 
deed,  in  fact,  expressed  the  true  intent  of  the 
grantor.  No  objection  was  made  to  the  com- 
petency of  plaintiff  as  a  witness,  as  defend- 
ant had  caused  her  deposition  to  be  taken  in 
one  of  the  suits. 

The  facts  we  have  stated  are  those  most 
favorable  to  plaintiff,  and  the  view  of  the 
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case  they  present  Is  the  one  we  shall  adopt 
In  dIsposinK  of  the  contention  of  defendant 
'  tnat  the  court  should  have  peremptorily  di- 
rected a  verdict  In  his  favor.  The  rule  has 
been  adopted  In  this  state  that  an  action  for 
damages  will  Ue  in  cases  where  the  plaintiff 
has  been  compelled  to  defend  himself  against 
a  dvll  action  of  a  defamatory  natnre  ma- 
licionsly  brought  and  maintained  without 
probable  canse.  This  rule  has  not  been  uni- 
versally recognized  in  other  JurisdlctlonB,  but 
it  appears  to  have  the  approval  of  some  of 
the  best  text-wrlter&  In  Bishop  on  Noncon- 
tract  Law,  {  222,  the  author  thus  speaks  of 
it:  "The  element  of  defamation  of  charac- 
ter— Blander  or  libel— is  sometimes  looked 
upon  as  justifying  an  action  for  malidons 
proeecntlon.  It  is  clearly  laid  down  that 
slander  may  be  propagated  by  a  false  suit 
And  it  has  been  Intimated  that  in  such  cir- 
cumstances an  aggrieved  person  may  elect 
the  one  of  the  two  remedies  he  prefers.  Not 
a  great  proportion  of  the  cases  practically 
assume  this  aspect,  but  the  doctrine  is  Just 
in  principle,  and  it  Is  occasionally  met  with 
in  the  books."  In  Smith  v.  Burrus,  106  Mo., 
loa  dt  98,  16  S.  W.  881,  13  U  R.  A.  59,  27 
Am.  St  Rep.  329,  the  Supreme  Court  say: 
"The  authorities  are  in  conflict  as  to  whether 
a  petition  states  a  (;^use  of  action  which 
merely  alleges  that  a  civil  action  brought  and 
prosecuted  maliciously,  and  without  probable 
cause,  has  been  terminated  in  favor  of  the 
defendant;  many  of  the  authorities  main- 
taining that  no  cause  of  action  exists  unless 
such  civil  process  be  accompanied  by  arrest 
of  the  person  or  seizure  of  the  property,  and 
that  the  plaintiff  In  such  original  action  In 
contemplation  of  law  is  sufficiently  punished 
by  the  payment  of  costs.  This  view  has  re- 
ceived the  sanction  of  Judge  Cooley  (Law  of 
Torts  [2d  Ed.]  217  et  seq.,  and  cases  cited). 
But  there  are  numerous  and  able  decisions 
in  opposition  to  this  view,  and  it  is  difficult 
to  combat  the  force  of  the  reasoning  they 
employ.  It  is  difficult  to  see  why  the  right 
of  a  plaintiff  who,  as  defendant,  has  been 
sned  in  a  civil  action  maliciously  and  with- 
out probable  cause,  and  who  has  been  put 
to  great  expense  in  consequence  thereof, 
should  be  altered  or  at  all  affected  merely 
by  the  incident  of  his  property  having  been 
attached  or  bis  person  seized;  for  in  either 
case  the  damage,  the  expense  and  costs  of 
defending  a  suit  whether  instituted  by  ca.  sa. 
or  attaclunent  or  by  civil  summons,  would  be 
the  same.  And  it  is  clear  that  the  recovery 
of  costs  would  not,  under  our  practice,  re- 
imburse him  for  his  attorney's  fees,  some- 
thing which  and  other  incidental  expenses 
be  does  not  recover  under  the  English  prac- 
tice. The  cases  on  both  sides  of  this  subject 
bare  been  extensively  collated  and  exhaust- 
ively reviewed  by  John  D.  Lawson  in  21  Am. 
Law  Reg.  (N.  S.)  281,  353,  and  the  conclu- 
sion reached  that  the  better  doctrine  is  that 
which  allows  an  action  to  be  maintained  as 
well  where  property,  etc.,  has  not  been  seized 


as  where  it  has.  The  antborities  also  are 
well  reviewed  in  14  Am.  &  Bng.  Encyc.  of 
Law,  Tit  'Malicious  Pros.,'  p.  82  et  seq.,  and 
notes.  Besides,  this  court  in  Brady  v.  Ervln, 
48  MO.  533,  adopted  the  view  ttiat  an  action 
for  malicious  prosecution  may  be  maintained 
where  the  original  action  was  begun  by  civil 
summons  alone." 

Malice  in  the  prosecution  of  a  defamatory 
suit  may  be  inferred  from  the  existence  of 
want  of  probable  cause,  though  it  is  said  that 
the  existence  of  a  want  of  probable  cause 
cannot  be  Inferred  from  evidence  of  malice. 
A  good  definition  of  "probable  cause"  is  that 
to  be  found  in  section  239,  Bishop  on  Noncon- 
contract  Law:  "Probable  cause — or,  as  the 
expression  oftener  is,  reasonable  and  prob- 
able cause — is  any  such  combination  of  facts 
and  proofs  as  may  fairly  lead  the  reasonable 
mind  to  the  belief  (and  the  person  relying 
on  it  must  l>elieve)  that,  in  the  absence  of 
hitherto  unknown  qualifying  or  rebutting 
evidence,  the  prosecution  or  other  suit  ought 
to  be  successful."  Where  the  facts  are  not 
in  dispute,  the  question  of  a  want  of  probable 
cause  is  one  of  law  for  the  court;  otherwise 
it  is  a  mixed  question  of  law  and  fact  In 
the  present  case,  material  facts  are  in  con- 
troversy, and  the  first  question  to  confront 
us  is  whether  the  facts  most  favorable  to 
plaintiff  Justify  a  reasonable  inference  that 
defendant  instituted  and  prosecuted  his  suits 
against  plaintiff  without  probable  cause.  We 
think  they  do.  The  warranty  deed  executed 
by  Mrs.  Metz  by  its  terms  conveyed  a  fee- 
simple  title  to  plaintiff.  The  creation  of  an 
express  trust  for  the  benefit  of  defendant  in 
connection  with  that  conveyance  could  l)e 
proved  only  by  writing.  It  could  not  be 
proved  by  parol.  Section  3416,  Rev.  St  1899 
(Ann.  St  1906,  p.  1949);  Lane  v.  Ewing,  31 
Mo.  76,  77  Am.  Dec.  632;  Hell  v.  Hell,  184 
Mo.  665,  84  S.  W.  45.  The  trust  which  de- 
fendant endeavored  to  have  declared  by 
plaintiff  was  an  express,  not  a  resujting, 
trust  Therefore  it  fell  under  the  purview 
of  section  3416,  and  not  of  section  3417  (Ann. 
St  1906,  p.  1950),  which  relates  to  trusts 
arising  by  implication  of  law. 

Evidently  such  was  the  opinion  of  defend- 
ant's lawyer,  who  advised  that  a  declaration 
of  trust  in  writing  be  secured  from  plaintiff. 
Defendant  knew  when  he  brought  the  first 
suit  that  he  could  not  prove  the  existence  of 
an  express  trust  by  oral  evidence,  and,  fur- 
ther, he  knew,  for  his  lawyer  so  advised  him, 
that  the  written  statement  he  wrested  from 
plaintiff  amounted  to  nothing  so  far  as  prov- 
ing a  trust  was  concerned.  Further,  he  must 
have  known  that  he  could  procure  no  evi- 
dence to  support  a  charge  of  fraud  in  the 
procurement  of  the  deed.  His  own  testimony 
shows  affirmatively  that  be  brought  the  suit, 
not  from  a  t>elief  that  he  had  a  meritorious 
cause,  but  merely  in  the  hope  of  forcing  his 
adversary  to  a  compromise.  Hia  counsel  did 
not  advise  him  that  he  had  a  meritorious 
case,  and  therefore  be  la  in  no  position  to  in- 
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Toke  the  protection  of  the  advice  of  connsel. 
He  had  no  reason  to  believe  that  the  prosecu- 
tion of  the  suits  "ought  to  be  successful  In 
the  absence  of  hitherto  unknown  qualifying 
or  rebutting  evidence,"  and  his  entire  lack  of 
confidence  in  the  justice  of  his  cause  is  dem- 
onstrated by  Ills  conduct  in  making  no  effort 
worthy  the  name  to  prepare  for  trial,  and  in 
dismissing  the  suits  when  brought  to  bay 
only  to  refile  them  to  the  further  vexation 
and  annoyance  of  his  niece,  whose  good  name 
he  ruthlessly  attacked  from  no  better  motive 
than  the  hope  of  unjustly  gaining  some  pecun- 
iary advantage  to  himself.  Want  of  prol>- 
able  cause  is  abundantly  shown  by  the  evi- 
dence, and,  as  we  have  said,  malice  may  be 
inferred  from  it  Plaintiff  was  entitled  to 
go  to  the  Jury,  and  the  demurrer  to  the  evi- 
dence  was  properly  overruled. 

We  find  but  one  error  In  the  record.  In 
the  Instruction  given  at  the  request  of  plaln- 
tift  on  the  measure  of  damages,  the  subject 
of  punitive  damages  was  treated  as  follows: 
"And  if  the  Jury  find  that  the  said  F.  W.  Mil- 
ler prosecuted  his  said  several  actions  against 
plaintiff  without  probable  cause  and  mali- 
ciously, as  defined  In  these  Instructlonsr  read 
to  you,  then  the  Jury  shall  separately  deter- 
mine and  award  in  favor  of  plaintiff  and 
against  defendant  such  additional  sum,  if 
any,  as  punishment  for  his  mallcions  suits,  if 
you  so  find,  as  to  the  Jury  may  appear  Just 
and  proper,  not  however  beyond  the  sum  of 
$2,740.  Tbe  total  verdict  in  plaintiffs  favor, 
if  yon  80  find,  must  not  exceed  the  amount 
of  $5,000."  It  wUl  be  observed  that,  on  find- 
ing that  defendant  prosecuted  the  several 
suits  maliciously  and  without  probable  cause, 
the  direction  to  assess  pnnitlve  damages  was 
mandatory.  This  was  clearly  erroneous. 
The  awarding  of  such  damages  should  always 
be  left  to  the  discretion  of  the  Jury.  The 
rule  applicable  is  stated  by  the  Supreme 
Court  in  the  following  extract  from  the  opin- 
ion in  Carson  v.  Smith,  183  Mo.  606,  84  S. 
W.  855:  "It  la  Insisted  by  defendant  that 
this  instruction  is  erroneous,  in  that  It  tells 
the  Jury  absolutely  that  plaintiff  is  entitled 
to  punitive  damages.  By  It  the  Jury  are  told 
that  if  they  find  from  the  evidence  that  the 
taking  and  sale  of  plaintUTs  property,  under 
the  attachment  against  Logan,  was  malicious, 
and  tiuit  the  bringing  of  said  attachment  was 
without  probable  cause,  then  plaintiff  Is  en- 
titled to  punitive  damages,  which  the  Jury 
will  allow  him,  in  additlm  to  the  value  of  the 
goods.  The  rule  announced  by  recent  deci- 
sions of  this  court  Is  that  It  lies  within  the 
discretion  of  the  Jury  as  to  whether  or  not 
punitive  damages  will  be  allowed  in  any 
case,  and  \a  not  a  question  for  the  court 
Callahan  v.  Ingram,  122  Mo.  872,  26  S.  W. 
1020,  43  Am.  St.  Rep.  588;  Nicholson  v.  Rog- 
ers, 129  Mo.  136,  31  S.  W.  260.  This  is  In 
accord  with  the  decided  weight  of  authority. 


1  Sedgwick  on  Damages  (8th  Ed.)  i  387;  2 
Thompson  on  Trials,  {  2066;  Hawk  v.  Rldg- 
way,  83  111.  473 ;  Railroad  v.  Rector,  104  111. 
296;  Railroad  v.  Brooks'  Adm'x,  88  Ky.  129, 
4  Am.  St.  Rep.  185;  Railroad  v.  Kendrlck, 
40  Miss.  374,  90  Am.  Dec.  832;  Railroad  v. 
Burke,  53  Miss.  200,  24  Am.  Rep.  689;  Jer- 
ome V.  Smith,  48  Vt  230,  21  Am.  Rep.  125; 
Boardman  v.  Goldsmith,  48  Vt  403;  Snow  v. 
Carpenter,  49  Vt  426;  Bergmann  v.  Jones, 
94  N.  X.  51.  And  the  rule  is  the  same  in  all 
cases  of  tort,  when  wantonness,  recklessness, 
oppression,  or  express  malice  is  shown.  Un- 
der such  circumstances,  the  Jury  is  allowed 
to  award  exemplary  damages,  not  only  to 
compensate  the  sufferer,  but  to  punish  the 
offender.  Franz  v.  Hilterbrand,  46  Mo.  121; 
Engle  V.  Jones,  61  Mo.  316;  Morgan  v.  Dur- 
fee,  69  Mo.  409,  33  Am.  Rep.  508;  Bruce  t. 
Ulery,  79  Mo.  322;  Brown  v.  Plank  Road 
Co.,  89  Mo.  162,  1  S.  W.  129;  Fulkerson  t. 
Murdock,  63  Mo.  App.  15L  This  instructloii 
is  clearly  erroneous." 

For  this  error,  the  Judgment  is  reversed, 
and  the  cause  remanded.    All  concur. 

On  Rehearing. 

A  re-examlnatlon  of  this  case  convinces  us 
that  the  decisive  issues  were  fully  and  cor- 
rectly decided  in  the  opinion  filed,  and  the 
motions  for  rehearing  are  overruled. 

In  view  of  the  expressed  desire  of  plaintiff 
to  enter  a  remittitur  of  the  punitive  damages, 
we  have  decided  to  set  aside  the  order  revers- 
ing the  Judgment  and  remanding  the  cause. 
If  within  10  days  the  plaintiff  shall  file  a 
remittitur  in  the  amount  awarded  by  th» 
Jury  as  punitive  damages,  the  Judgment  will 
be  affirmed;  otherwise  it  will  be  reversed,, 
and  the  cause  remanded.    All  concur. 


LEACH  T.  ST.  LOUIS  &  S.  F.  R.  CO. 

(St  Louis  Court  of  Appeals.    Missouri.    Aprik 
6,  1909.) 

1.  Appeai.  and  Erbob  ({  1066*)— Pbuudiciax,. 
Ebbob— Instbuctionb. 

An  Instruction  submitting  a  mle  for  esti- 
mating damages.  Including  the  element  of  loss- 
of  earnings  is  reversible  error,  where  there  is- 
no  foundation  for  it  In  the  evidence. 

[Ed.  Note. — For  other  cases,  see  Appeal  and. 
Error,  Cent  Dig.  i  4220;  Dec.  Dig.  <  lOeO.*] 

2.  WoBos  ANO  Phbases— "Mixed  Tbairs." 

A  freight  train  with  a  passenger  coach  at* 
tached  is  a  "mixed  train." 

[Ed.  Note.— For  other  definitions,  see  Word* 
and  Phrases,  vol.  8^  p.  7723.] 

8.  Cabbiebs  (i   280*)  — PASSKRaEBB  — Mixed- 

Tbains— DcTT  or  Cabbieb. 

While  passengers  on  a  mixed  train  cannot 
expect  all  the  conveniences  and  comforts  fur- 
nished on  regular  passenger  trains,  the  carrier  i« 
bound  to  exercise  as  high  care  for  their  safety 
as  is  compatible  with  the  management  of  such 
trains. 

[Ed.    Note.— For  other  cases,   see   Carriersk 
Cent  Dig.  {|  1087,  1098;    Dec  Dig.  {  280.*] 
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4.  Trial  (f  296*)  —  UrsiBiTonoHS  —  Ebbob 

CUBBD. 

In  an  action  for  InJtU7  to  a  railway  paa- 
uenger,  any  error  in  an  butmction  that  if  the 
c(Hni>any  carelessly  and  negligently  caused  other 
cars  to  strike  a  coach,  etc.,  in  faUing  to  de- 
fine "carelessly"  and  "negligently,"  was  cnred 
by  an  instruction  that  a  mere  sadden  jolt  of 
the  cars  was  not  negligent,  and  that  unless  the 
trainmen  were  negligent  In  making  the  coupling, 
or  the  machinery,  etc.,  was  ont  of  order,  plain- 
tiff could  not  recover. 

[Ed.  Note.— For  other  cases,  see  Trial,  Dec 
Dig.  f  29a»]  ^^ 

Appeal  from  Clrcnlt  Conrt,  Stoddard  Coun- 
ty; J.  L.  Fort,  Judge; 

Action  by  Mary  B.  Leach  against  the  St. 
Louis  &  San  Francisco  Railroad  Company. 
Judgment  for  plaintiff,  and  defendant  appeals. 
Reversed  and  remanded. 

The  plaintiff  in  this  case  brought  her  ac- 
tion for  personal  injuries  received  while  a 
passenger  on  a  freight  train  of  the  defendant, 
to  which  was  attached  a  passenger  coach,  in- 
to which  she  was  escorted  by  the  conductor 
of  the  train,  and  against  which  coach,  while 
on  the  track,  other  cars  were  backed  with 
such  violence,  as  it  is  claimed,  as  to  tlirow 
her  forward  across  the  seat  and  injure  her 
internally.  Charging  negligence  in  the  opera- 
tion of  the  train,  she  sues  for  $15,000  dam- 
ages. At  a  trial  before  the  court  and  Jury 
she  was  awarded  $1,000.  Various  errors  are 
assigned  to  the  giving  and  refusal  of  instruc- 
tions, and  it  is  insisted  that  there  was  no  evi- 
dence whatever  in  the  case  to  sustain  the 
verdict.  Among  other  Instructions,  given  at 
the  instance  of  the  plaintiff,  is  this,  in  part, 
in  instructing  on  the  measure  of  damages, 
namely,  that  the  Jury  should  assess  plaintiff's 
damages  at  such  sum,  not  exceeding  $16,000, 
as  from  the  evidence  they  might  believe  to 
be  a  fair  compensation  for  the  injuries  sus- 
tained by  her  on  account  of  the  collision; 
this  instruction  closing  with  these  words: 
"And  that  in  estimating  such  damages  you 
should  take  into  consideration  the  physical 
pain  and  mental  anguish  occassioned  by  her 
injuries,  if  the  Jury  find  that  she  was  injured, 
the  fact,  if  you  so  find  from  the  evidence,  that 
her  injuries  are  permanent,  and  their  future 
effect  upon  her  health,  if  from  the  evidence 
you  believe  it  will  be  affected  thereby,  and, 
farther,  any  loss  of  earnings  during  the  re- 
mainder of  ber  life."  This  covers  all  contain- 
ed in  the  instructions  as  to  the  rule  for  esti- 
mating the  damage.  It  is  objected  to  this 
'instruction  that  it  submits  to  the  Jury  the 
question  of  loss  of  earnings  by  plaintiff  during 
the  remainder  of  her  life,  and  that  there  was 
no  evidence  whatever  showing  what  earnings 
she  liad  theretofore  been  receiving,  or  would 
lose  by  reason  of  her  injuries.  The  testimony 
on  this  point,  as  set  out  in  the  brief  of  plain- 
tiCTs  counsel  is  this:  "Q.  I  will  ask  you  if 
yon  are  able  now,  or  have  been  since  you  got 
this  injury,  to  do  your  work?  A.  No,  sir;  I 
have  not  been  able  to  do  anything.    Q.  I  will ' 


ask  you,  if  before  yon  received  this  shock, 
you  was  able  to  do  your  work,  and  a  healthy 
woman  for  your  age?  A.  Yes,  sir;  I  was 
able  to  do  my  work,  and  make  my  own  living 
for  myself  and  daughter,  and  I  was  sound  In 
body  and  mind  and  in  good  health.  Q.  Now, 
I  will  ask  if  this  injury  has  totally  incapaci- 
tated yoo  from  making  your  living?  A.  Tes, 
sir.  Q.  What  had  you  been  doing  prior  to 
this  time?  A.  Sometimes  for  several  years 
I  have  been  keeping  a  rooming  house,  renting 
rooms."  This  is  all  the  evidence  touching 
the  matter  of  earnings  claimed  by  counsel 
for  plaintiff  to  be  in  the  case. 

Jas.  Orchard,  for  appellant.  K.  C.  Spence, 
for  respondent 

REYNOLDS,  P,  J.  (after  stating  the  facts 
as  above).  We  regret  that  we  are  compelled 
to  reverse  this  case  on  this  point,  but  It  is 
too  important  a  point,  in  cases  of  this  kind, 
to  be  overlo<Aed.  When  the  plaintiff  Insists 
on  damages  for  loss  of  time  and  earnings,  she 
must  be  put  to  the  proof  of  the  value  of  her 
time  and  the  amount  of  her  earnings.  An  in- 
struction submitting  to  the  Jury  a  rule  for 
the  estimation  of  damages,  which  includes  In 
it  the  element  of  loss  of  earnings  when  there 
is  no  foundation  for  it,  is  reversible  error. 
Wallack  v.  St  Louis  Transit  Co.,  123  Mo. 
App.  160,  loc.  dt  167,  100  S.  W.  406.  This 
is  the  only  error  we  discover  in  the  record. 

Complaint  is  made  by  the  appellant,  de- 
fendant  below,  of  the  refusal  by  the  court  of 
the  following  Instruction:  "The  court  in- 
structs the  Jury  that  If  yon  believe  and  find 
from  the  evidence  that  it  was  the  custom  of 
defendant  to  draw  the  coach  down  to  the  de- 
pot and  let  the  passengers  alight  then  switch 
the  coach  back  on  the  'Y,'  and  do  the  switch- 
ing, and,  after  the  switchini;  was  completed, 
to  bring  the  coach  back  to  the  depot  for  pas- 
sengers to  board  it,  and  that  this  rule  was 
adopted  on  the  date  in  question,  and  that  the 
plaintiff  boarded  d^endant's  passenger  coach 
before  the  switching  and  before  being  invited, 
and  before  said  coach  was  brought  back  to 
the  depot  after  the  switching,  then  the  com- 
pany is  not  liable,  and  you  will  return  a  ver« 
diet  for  the  defendant"  That  instruction 
was  properly  refused.  In  support  of  it  the 
learned  counsel  for  the  appellant  advance 
the  proposition  that,  this  being  a  mixed  train, 
part  freight  part  passenger,  the  plaintiff,  as 
a  passenger  on  it,  assumed  the  dangers  or 
perils  which  are  necessarily  incident  to  that 
mode  of  conveyance,  and  they  cite  several 
cases  which  are  claimed  to  be  in  support  of 
this  proposition.  We  do  not  think  that  the 
contention  of  counsel  is  correct,  nor  that  the 
cases  support  them.  While  passengers  car- 
ried in  a  mixed  train — that  is,  in  a  coach  at- 
tached to  a  freight  train — are  not  to  expect 
all  the  conveniences  and  comforts  that  are 
furnished  those  riding  in  regularly  made  up 
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passenger  trains,  they  are  entitled  to  be  car- 
ried with  as  high  a  degree  of  safety  as  Is 
<minpatible  with  the  management  of  a  "mix- 
ed" train. 

Complaint  Is  made  that  the  coart,  in  its  in- 
struction given  at  the  Instance  of  plaintiff, 
Instructed  the  Jury  that,  If  the  agents  and 
employes  of  defendant  "carelessly  and  negli- 
gently caused  other  cars  to  be  run  against 
and  violently  strike  the  coach  in  which 
plaintiff  was  seated,  and  that  In  consequence 
of  such  oollision  of  cars  she  was  Injured, 
your  verdict  should  be  for  plaintiff."  It  is 
complained  of  this  instruction  that  the  terms 
"carelessly  and  negligently,"  were  used  with- 
out defining  what  carelessness  and  negligence 
consisted  of,  and  in  support  of  this  contention 
reference  is  made  to  the  case  of  Magrane  v. 
Railway,  183  Mo.,  loc.  cit  132,  81  S.  W.  UeO. 
It  was  said  in  that  case,  at  that  place,  that: 
"Hie  only  adverse  criticism  to  be  passed  on 
those  instructions  is  that  they  submit  to  the 
Jury  the  question  of  negligence  of  the  defend- 
ant in  the  matter  without  instructing  the 
Jury  as  to  what  constitutes  negligence."  Bat 
the  court  expressly  refused  to  reverse  on  ac- 
count of  this,  and  it  was  a  mere  criticism  of 
verbiage,  without  condemning  the  body  of  the 
instruction  Itself.  Furthermore,  in  the  case 
at  bar,  at  the  instance  of  the  defendant,  this 
instruction  was  given:  "The  court  instructs 
the  Jury  that  the  mere  fact,  if  It  Is  a  fact, 
that  there  was  a  sudden  Jolt  or  Jar  of  the 
cars,  which  threw  the  plaintiff  from  her  seat. 
Is  not  sufficient  to  constitute  negligence;  and. 
unless  you  find  from  all  the  evidence  in  this 
case  that  the  men  In  charge  of  the  train 
were  guilty  of  negligence  In  making  the  cou- 
pling, or  that  the  machinery  or  appliances 
were  out  of  order,  which  produced  the  Jolt 
or  Jar,  your  verdict  must  be  for  the  defend- 
ant." Whatever  criticism  may  be  indulged 
in  as  to  the  failure  of  the  court  to  define  the 
terms  "carelessly  and  negligently,"  as  used  in 
the  Instruction  given  at  the  instance  of  plain- 
tiff, was  cured  by  this. 

For  error  in  the  Instruction  as  to  the  meas- 
ure of  damages,  the  Judgment  must  be  revers- 
ed, and  the  cause  remanded  for  a  new  trial. 
It  is  so  ordered,  all  concurring. 


STATE  T.   CARIOT  et  aL 

(St.    Louis    Court    of    Appeals.      Missouri. 
April  6,  1900.) 

Crtminai.    Law    (i    101*)  —  Jurisdiction — 
Tr'NRff.r  nv  Pause. 

Rev.  St.  1899.  art.  18,  i  13  (Ann.  St.  1906, 
p.  41)0!>).  vests  exclusive  original  jurisdiction 
of  misdemeanors  committed  in  the  cit^  of  St. 
Louis  in  the  St  Louis  court  of  crimmal  cor- 
rection. Section  19  (page  4911)  provides  that 
no  indictment  shall  be  found  tor  any  misde- 
meanor committed  in  St.  Louis,  bat  that  the 
same  shall  be  presented  to  the  court  of  criminal 
correction  by  information.     Held,  that  the  St. 


Louis  court  of  criminal  correction  obtained  no 
jurisdiction  to  try  a  misdemeanor  comndtted  in 
St.  lymis  by  the  transfer  of  an  information 
filed  in  the  drcoit  conrt  of  the  city. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Lew,  Dec.  Dig.  |  101.*] 

Appeal  from  St  Louis  Conrt  of  Criminal 
Correction;    Hiram  N.  Moore,  Judge. 

Minion  Oariot  having  been  duly  called  in 
the  St  Louis  court  of  criminal  correction  to 
answ«r  an  offense,  and  not  appearing,  the 
recognizance  given  for  his  appearance  was 
declared  forfeited,  and  a  writ  of  scire  facias 
ordered  against  him  as  principal  and  against 
Joseph  A.  Duffy,  as  his  sure^.  Dufty  mov- 
ed to  quash  the  scire  facias,  and,  his  motion 
having  been  oyermled,  be  uppeaiM.  Re- 
versed. 

In  this  case,  on  the  adth  of  October,  1904^ 
an  Information  was  filed  In  the  circuit  court 
of  the  city  of  St  Louis,  criminal  division, 
by  W.  Scott  Hancock,  assistant  clrcnlt  at- 
torney of  that  city,  in  which  information  it 
is  set  out  that  one  Carlot  stood  charged  with 
violating  an  ordinance  of  the  city  In  a  cer- 
tain cause  and  proceeding  pending  before  a 
police  Justice  of  that  dty  and  against  one 
Minion  Oariot;  that  one  Nellie  Keating  was 
a  competent  and  material  witness  against 
said  Oariot  who  had  been  duly  notified  to 
appear  before  the  police  Justice  to  testify 
to  her  knowledge  of  the  facts  relating  to  the 
violation  of  the  ordinance,  and  that  Cariot 
well  knowing  the  premises,  and  that  NeUIe 
Keating  was  then  and  there  a  competent 
and  material  witness,  did  willfully  and  cor- 
ruptly attempt  to  give  her  a  certain  sum  of 
money  as  a  bribe  for  the  purpose  and  with 
the  intent  to  Induce  her  to  withhold  her  tes- 
timony In  the  cause  and  to  depart  from  the 
city  of  St.  Louis,  and  not  to  appear  as  a 
witness  for  and  on  behalf  of  the  city  of  St 
Louis.  Upon  the  filing  of  this  Information, 
Carlot  was  arrested,  and  entered  into  a 
bond,  approved  by  a  judge  of  the  circuit 
court  for  his  appearance  before  either  of 
the  divisions  of  the  circuit  court  (Divisions 
8  or  9),  having  Jurisdiction  of  criminal 
causes,  to  answer  the  Information.  On  the 
20th  of  December  this  information  was  cer- 
tified from  the  division  of  the  drctilt  court 
having  Jurisdiction  of  criminal  causes  at 
the  time  into  the  St  Louis  court  of  crim- 
inal correction.  The  defendant  appeared  in 
the  latter  court  to  answer  and  entered  in- 
to recognizance  in  that  court  for  his  appear- 
ance until  discharged;  appellant  being  his 
surety.  The  case  was  continued  from  time 
to  time,  and,  when  called  for  trial,  Carlot 
not  appearing  and  being  duly  called,  the 
recognizance  was  declared  forfeited  and  a 
writ  of  scire  facias  ordered  against  Cariot 
as  principal  and  against  Duffy  as  his  sure- 
ty. In  due  time  Duffy  appeared  and  moved 
to   quasb   the  scire  facias,   alleging  many 
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gronnds,  among  others  lack  of  Jurisdiction. 
This  motion  helng  OTermled,  Duffy,  duly 
saving  exceptions,  has  appealed  to  this 
court 

F.  A.  O.  McManus,  for  appellant  J.  D. 
Dalton,  tor  the  State. 

REYNOLDS,  P.  J.  (after  stating  the  facts 
as  above).  There  Is  only  one  error  assigned 
necessary  to  he  noted.  The  offense  charged 
is  averred  to  have  heen  committed  In  the 
city  of  St  Louis,  and  It  Is  a  misdemeanor. 
The  circuit  courts  of  the  dty  of  St  Louis 
when  Bitting  as  courts  for  the  disposal  of 
criminal  causes  have  no  Jurisdiction  over 
misdemeanors.  Section  13  of  the  article  re- 
lating to  the  St  Louis  court  of  criminal  cor- 
rection (see  Rev.  St  1899.  p.  2544,  art  18. 
i  43  [Ann.  St  1906,  p.  4900])  vests  "exclu- 
sive original  Jurisdiction  of  all  misdemean- 
ors under  the  laws  of  the  state,  committed 
In  St  Louis  city,  the  punishment  whereof 
Is  by  fine  or  imprisonment  In  the  county 
Jail,  or  both,"  etc..  In  the  court  of  criminal 
correction.  In  section  19  (page  4911)  of  the 
same  act  It  Is  provided  that  "no  Indictment 
shall  hereafter  be  found  for  any  misde- 
meanor under  the  laws  of  this  state,  com- 
mitted In  the  city  of  St  Louis,  the  punish- 
ment whereof  Is  by  fine  or  Imprisonment  in 
the  county  Jail  or  both,  or  by  any  forfeiture, 
but  the  same  shall  be  presented  to  the  court 
of  criminal  correction  by  Information."  Sec- 
tion 18  (page  4910)  provides  "that  the  prose- 
cuting attorney  of  that  coutt  shall  attend  to 
and  prosecute  all  suits  brought  therein." 
For  a  rather  full  discussion  and  exposition 
of  the  powers  of  the  St  Louis  court  of  crim- 
inal correction,  see  State  ex  rel.  v.  Foster, 
18T  Mo.  590,  86  S.  W.  245. 

In  certifying  the  information  to  the  court 
of  criminal  correction,  the  clerk  of  the  cir- 
cuit court  for  criminal  causes  certifies  to  It 
as  an  "Indictment"  He  and  the  court  were 
evidently  proceeding  upon  the  assumption 
that  It  was  an  Indictment,  and,  acting  upon 
that  assumption  and  under  the  provisions 
of  section  2494,  Rev.  St  1899  (Ann.  St  1906, 
p.  149B),  certified  and  transmitted  the  case 
to  the  court  of  criminal  correction.  As  we 
have  seen,  this  was  not  an  Indictment.  The 
offense  being  a  mlsdemanor  proceeded  upon 
by  Information,  and  as  proceedings  by  In- 
formation for  misdemeanors  of  this  class 
occurring  hi  the  city  of  St  Louis  can  only 
be  Instituted  and  prosecuted  in  the  court  of 
criminal  correction,  that  court  could  obtain 
no  Jurisdiction  of  this  case  by  transfer  from 
the  circuit  court  The  recognizance  was 
therefore  entered  Into  In  a  cause  not  In 
court.  It  follows  that  It  was  void,  and  the 
scire  facias  issued  and  Judgment  entered 
thereon  are  nullities. 

The  Judgment  of  the  court  of  criminal 
correction  Is  reversed.    All  concur. 


STATE  V.  CARIOT  et  al. 

(St.   Louts    Ourt   of   Appeals.     Miasonri. 
April  6,  1909.) 

Appeal  from  St  Louis  Court  of  Criminal  Cor- 
rection;    H.  N.  Moore,  Judge. 

Minion  Caribt  bavins  been  duly  called  in  the 
St.  LouIb  court  of  criminal  correction  to  an- 
swer an  offense,  and  not  appearing,  the  recog- 
nizance given  for  his  appearance  was  declared 
forfeited,  and  a  writ  of  scire  facias  ordered 
against  him  as  principal  and  against  Joseph  A. 
Duffy  as  his  surety.  Duffy  moved  to  quash  the 
scire  facias,  and,  his  motion  having  been  over- 
ruled, be  appeals.     Reversed. 

F.  A.  C.  McManus,  for  appellant  J.  D.  Dal- 
ton, for  the  State. 

REYNOLDS,  P.  J.  This  case  is  practically 
identical  in  all  respects  with  that  under  the 
same  title  (No.  10,689,  118  S.  W.  612);  the 
only  difference  between  the  two  casea  being 
that  In  this  case  the  person  alleged  to  have  been 
bribed  is  one  Katie  Bordensick. 

For  the  reasons  set  out  in  the  opinion  In  No. 
10,689,  the  Judgment  of  the  court  of  criminal 
correction  is  reversed.    AH  concur. 


GILLESPIE  V.  BEEDY  et  al. 

(Kansas  City  Court  of  Appeals.    Missouri. 
April  19,  1909.) 

Pabtnebship  (i  66*)— BviDBRcn*. 

Evidence  held  not  to  show  that  a  defendant 
was  a  partner  of  codefendants,  or  that  he  held 
himself  out  to  plaintiff  to  be  such. 

[Ed.  Note. — For  other  cases,  see  Partnership, 
Cent  Dig.  I  80;    Dec.  Dig.  {  56.*] 

Appeal  from  Circuit  Ck)urt,  Jackson  Coun- 
ty;  E.  E.  Porterfleld,  Judge. 

Action  by  Sarah  F.  Gillespie  against  J.  C. 
Beedy  and  others.  Judgment  for  plaintiff, 
and  the  mentioned  defendant  appeals.  Re- 
versed. 

W.  W.  Calvin  and  J.  B.  Hamner,  for  ap- 
pellant   Frank  Yeoman,  for  respondent 

BROADDUS,  P.  J.  This  suit  was  insti- 
tuted In  a  Justice's  court  where  It  was  tried 
and  Judgment  had,  from  which  an  appeal 
was  taken  to  the  circuit  court,  where  It  was 
tried  anew,  and  plaintiff  obtained  Judgment 
and  defendant  Beedy  appealed  to  this  court 

The  plaintiff  sues  defendants  as  copart- 
ners. The  plaintiff  claims  that  on  or  about 
the  16th  day  of  March,  1904,  the  defendants 
as  such  partners  employed  plaintiff  as  a  mall 
carrier  on  the  star  route  mall  service  from 
Myersvllle  to  South  Pass  City,  Wyo. ;  that 
they  owe  plaintiff  for  service  performed  for 
the  last  15  days  of  March,  1904,  in  the 
sum  of  $116.66,  and  6  per  cent.  Interest  on 
the  same  for  2%  years;  and  that  they  are 
Indebted  to  her  in  the  further  sum  of  |79.71, 
with  interest  amounting  to  $11.85,  for  the 
full  amount  of  the  quarter's  pay  due  one 
M.  M.  Gillespie  for  said,  mall  service,  an 
order  for  which  had  been  duly-  assigned  to 
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her.  The  defendant  Beedy,  before  the  trial 
of  the  cause  in  the  justice's  court,  filed  an 
affidavit  denying  the  existence  of  the  alleged 
partnership. 

It  appears  from  the  testimony  that  during 
the  year  1903  Hansberger  and  Crenshaw,  de- 
fendants, through  their  agent,  B.  C.  McKln- 
ney,  secured  a  contract  with  the  government 
for  the  carrying  of  the  mail  from  South 
Pass  City  to  MyersvUle,  Wyo.  McKlnney 
made  a  contract  with  M.  M.  GlUei^tle  in  their 
behalf,  whereby  the  latter  agreed  to  carry 
the  mall  over  said  route  for  the  considera- 
tion of  $700,  quarterly  payments,  for  his 
services.  The  said  mall  contract  with  the 
government  was  made  in  the  name  of  Mc- 
Klnney, and  the  quarterly  vouchers  Issued 
by  the  government  were  Issued  to  McKlnney, 
which  were  turned  over  by  him  to  defend- 
ants Hansberger  and  Crenshaw,  who  cashed 
them  under  a  power  of  attorney  from  Mc- 
Klnney. 

Before  assnming  his  duties  under  his  con- 
tract, M.  M.  Gillespie  was  Introduced  by 
Beedy's  codefendants  to  Beedy,  who  as  agent 
for  his  daughter,  Nellie  A.  Beedy,  had  money 
to  lend.  He  borrowed  from  defendant  Beedy 
1000,  to  secure  the  payment  of  which  he  ex- 
ecnted  a  chattel  mortgage  upon  certain  per- 
sonal property,  which  he  used  in  connection 
with  the  business  of  carrying  the  mall,  and 
a  mortgage  upon  some  real  estate  situate  in 
Kansas  City.  In  March,  1904,  on  account  of 
domestic  troubles,  M.  M.  Gillespie  ceased  to 
carry  the  mails,  and  his  wife,  the  plaintiff 
herein,  undertook  the  service  under  a  con- 
tract similar  to  that  of  her  husband.  When 
he  left  the  service  he  assigned  to  her  a  por- 
tion of  one  quarter's  pay  then  due,  but  which 
Hansberger  and  Crenshaw  refused  to  pay  on 
the  ground  that  they  had  been  compelled 
to  pay  it  to  her  husband.  Plaintiff  complied 
with  her  contract  in  carrying  mail,  but,  not 
having  been  paid  therefor,  she  instituted  this 
action  agahist  all  three  of  the  defendants 
as  partners.  The  only  question  raised  on 
the  appeal  is  whether  the  defendant  Beedy 
la  a  partner  with  Hansberger  and  Crenshaw. 

Hansberger,  Crenshaw,  and  Beedy  all  tes- 
tified that  the  latter  was  not  a  partner,  and 
It  must  be  admitted  there  is  no  positive  evi- 
dence that  he  was  such.  The  contract  be- 
tween McKlnney  and  M.  M.  Gillespie  con- 
tained a  proviso  that  the  former  was  to  de- 
posit with  Barber  &  Barber  of  Kansas  City 
a  check  for  the  sum  of  $600  aa  security  for 
payment  to  Gillespie  of  each  quarterly  pay- 
ment when  the  money  should  be  received 
from  the  government  The  contract  contains 
also  the  following:  "There  are  certain  notes 
given  to  N.  A.  Beedy  of  different  amounts, 
in  the  total  amount  5900,  which  are  secured 
on  real  estate  owned  by  the  party  of  the 
second  part    Said  notes  are  payable  at  dif- 


ferent intervals  and  whenever  the  note  due 
on  any  quarter  during  this  agreement  it 
shall  be  deducted  with  the  Interest  thereon 
from  the  amount  of  pay  due  the  party  of 
the  second  part  for  the  quarter,"  etc.  It 
was  shown  that  Beedy  and  Gillespie,  after 
the  contract  had  been  entered  into,  talked 
together  in  reference  to  it,  and  then  went  in- 
to the  office  of  Barber  &  Barber  and  de- 
posited it  with  them  for  safe-keeping.  Beedy 
testified  that  he  had  no  knowledge  of  the 
contents  of  said  contract  This  may  be  true ; 
but  it  does  not  seem  reasonable  that  McKln- 
ney would  have  made  such  provision  In  his 
favor  wlthoqt  his  knowledge  and  consent 

In  addition  to  said  recitations,  plaintiff 
relies  upon  certain  letters  she  received  from 
Beedy  In  answer  to  letters  she  wrote  to  him 
about  the  business.  One,  dated  March  3, 
1904,  if  It  be  construed  by  detaching  cer- 
tain expressions  from  the  context,  might 
l>e  considered  as  evidence  tending  to  show 
that  he  was  holding  himself  out  as  a  partner 
in  the  business;  but  if  construed  as  a 
whole,  it  does  not  indicate  such  an  intention. 
He  tells  plaintiff  plainly  that  he  has  no 
right  to  say  what  shall  be  done  with  the 
route,  "and  that  the  loan  on  the  property 
and  the  advance  on  your  mail  pay  was  a 
private  matter  of  mine,  which  I  suppose  you 
are  aware  of."  Other  letters  Introduced, 
read  in  connection  with  the  fact  that  he  had 
lent  the  money  of  his  daughter  to  M.  M. 
Gillespie  to  enable  him  to  purchase  an  out- 
fit to  carry  the  mall,  account  for  the  Interest 
defendant  manifested  in  plaintlfTs  undertak- 
ing to  carry  out  the  original  contract  made 
by  her  husband.  The  evidence  as  a,,  whole 
is  to  the  effect  that  plaintiff  merely  stepped 
into  the  shoes  of  the  husband  to  complete  his 
contract  for  carrying  the  mail,  and  that  she 
had  no  contract  with  Beedy  to  that  effect; 
and  the  only  reasonable  Inference  to  be 
drawn  from  the  evidence  Is  that  whatever 
defendant  Beedy  did  or  said  was  of  an  ad- 
visory character,  so  far  as  the  plaintiff  was 
concerned,  and  with  a  view  to  his  own  in- 
dividual interest,  or  that  of  his  daughter. 

Beedy,  apparently,  belonged  merely  to  that 
class  of  persons  with  abundant  means  who 
may  be  found  connected  more  or  less  with 
the  business  affairs  of  persons  who  are  In 
need  of  money  and  are  willing  to  pay  a  good 
rate  of  Interest  to  secure  it  This  view  of 
the  case  accounts  for  his  action  in  the  prem- 
ises. We  are  satisfied  that  there  was  no 
evidence  whatever  that  he  was  a  partner  of 
his  codefendants,  and  that  there  was  no  sub- 
stantial evidence  that  he  held  himself  out  to 
the  plaintiff  as  Bu<ih,  but  that,  on  the  con- 
trary, he  notified  plaintiff  in  plain  terms  that 
he  had  no  authority  to  act  for  hla  codefen- 
dants. 

Reversed.    All  concur. 
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IX)HOBFENER  t.  MERCANTILE  TOWN 

MUT.  INS.  CO. 

(Kansas  City  Court  of  Appeals.     Missouri. 

April  19,  1909.) 

1.  InsuRARCE  (J  626*V-AcTiOJf  ow  Potior— 
Sebvick  of  Pbocess— "Pbincipai.  Officb." 

Under  Rev.  St.  1899,  i  8092  (Ann.  St. 
1906s  p.  3843),  requiring  service  of  process  on 
town  mntual  fire  insurance  companies  to  be 
made  on  some  corporate  officer  at  defendant's 
"principal  office,"  service  at  defendant's  "usu- 
al business  office"  is  insufficient 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Dec  Dig.  {  626.» 

For  other  definitions,  sea  Words  and  Phrases, 
vol.  6,  p.  5539.] 

2.  Afpkahance  (8  24*>— Waivkb  of  Difkct- 
ivs  Service  of  Pbocebs. 

ThoDgb  the  service  on  defendant  corpora- 
tion was  defective  on  its  face,  defendant  ap- 
peared s^ially  to  demur  on  the  grounds  that 
the  petition  and  record  disclosed  no  jurisdic- 
tion, and  that  no  cause  of  action  was  stated. 
The  demnrrer  being  overruled,  defendant  filed 
an  answer  in  two  counts,  one  stating  that  the 
appearance  was  specially  for  the  purpose  of 
challenging  the  jurisdiction  of  the  court,  and 
one  a  general  denial  of  the  petition.  An  amend- 
ed answer  disclaimed  a  general  appearance,  and 
asked  an  abatement  of  the  action  for  defective 
service  of  process,  and  this  was  repeated  in 
a  general  denial  of  the  allegations  of  the  peti- 
tion. Held,  that  defendant  thus  waived  the  de- 
fective service. 

[E^.  Note. — For  other  cases,  see  Appearance, 
Cent.  Dig.  H  118-143;   Dec  Dig.  <  24.*] 

Appeal  from  Circuit  Conrt,  Boone  County; 
A.  H.  Waller,  Judge. 

Action  by  H.  H.  Lohoefener  agalngt  the 
Mercantile  Town  Mutual  Insurance  Com- 
pany. From  a  judgment  for  plaintiff,  de- 
fendant appeals.    Affirmed. 

C.  B.  Sebastian  and  Barclay,  Shields  & 
Fauntleroy,  for  appellant  N.  T.  Gentry, 
for  respondent 

ELLISON,  J.  This  Is  an  action  on  a  nre 
Insurance  policy;  the  defendant  being  a 
town  mutual  insurance  company  organized 
under  article  11,  c.  119,  |{  8084-8103,  Rev. 
St  1899  (Ann.  St  1906,  pp.  3840-3847).  The 
Judgment  in  the  trial  court  was  for  the 
plaintifl. 

The  matter  presented  for  our  consideration 
relates  to  a  question  of  jurisdiction  of  the 
defendant  A  consideration  of  the  question 
Involves  a  construction  of  the  statute  and  the 
sherlfTs  return  of  service  of  the  summons, 
and  also  wbetber  there  was  a  waiver  of  prop- 
er service  by  appearance  of  the  defendant 
The  action  was  brought  In  Boone  cotinty  and 
the  service  of  the  summons  was  in  city  of  St. 
Louis.  The  following  Is  the  return  Indorsed 
tbereon:  "Served  this  writ  in  the  city  of 
St  Louis,  Missouri,  on  the  within  named  de- 
fendant the  Mercantile  Town  Mutual  In- 
surance Company  (a  corporation),  this  10th 
day  of  November,  1904,  by  dellvertag  a  copy 
of  tbe  writ  and  petition  as  furnished  by  the 
clerk  to  J.  W.  Daugherty,  secretary  of  the 


said  defendant  corporation,  he  being  In 
said  defendant's  usual  business  office  and 
in  cbarge  thereof.  The  president  or  other 
chief  officer  of  said  defendant  could  not  be 
found  in  the  city  of  St.  Louis  at  the  time 
of  service.  Joseph  F.  Dickmann,  Sheriff, 
by  R.  Cahlll,  Deputy.    Fee  $1.15." 

Tbe  statute  (section  8092,  Rev.  St  1899 
[Ann.  8t  1906,  p.  .3843]),  governing  service 
on  town  mutual  fire  insurance  companies, 
provides  that  "suits  may  be  instituted  in  the 
circuit  court  of  any  county  In  this  state 
where  the  cause  of  action  originated  against 
any  company  operating  under  the  provisions 
of  this  article  or  where  such  company  has 
its  principal  office,  and  whenever  any  suit 
shall  be  so  Instituted  against  any  such  com- 
pany, a  certified  copy  of  tbe  original  peti- 
tion and  summons  shall  be  served  on  the 
president  or  secretary,  or  other  chief  officer 
in  charge  of  the  principal  office  of  such  com- 
pany, by  the  acting  sheriff  of  the  county  in 
which  such  company  may  have  its  principal 
office.  If  such  company  have  its  principal 
office  In  the  city  of  St.  Louis,  then  the  acting 
sheriff  of  the  city  of  St  Louis  shall  serve 
tbe  process  herein  mentioned.  And  service 
when  so  made  and  proven  by  tbe  return 
thereof,  shall  be  deemed  service  on  any  such 
company  proceeded  against."  It  will  be  no- 
ticed that  the  return  shows  the  summons  was 
served  on  the  secretary  In  charge  of  "de- 
fendant's usual  business  office,"  instead  of 
the  "principal  office,"  as  required  by  tbe 
statute.  We  are  satisfied  that  tbe  service 
at  the  "usual  business  office"  was  not  a 
service  at  the  "principal  office"  of  tbe  de- 
fendant and  for  tbat  reason  no  Jurisdiction 
of  the  defendant  was  obtained  by  such 
service.  Thomasson  v.  Insurance  Co.,  114 
Mo.  App.  109;  89  S.  W.  564,  1135.  Service 
on  the  "nearest  agent"  of  a  railroad  com- 
pany will  not  meet  tbe  requirement  of  a 
statute  that  it  shall  be  had  on  "the  nearest 
station  agent"  Haley  v.  Railway  Co.,  80 
Mo.  112;'  Blanton  ▼.  Jamison,  8  Mo.  52.  It 
was  held  In  Gamasche  t.  Smytbe,  60  Mo. 
App.  161,  In  an  opinion  by  Judge  Rombauer, 
tbat  the  condition  of  service  of  the  charac- 
ter here  considered  must  tie  strictly  complied 
with,  and  tbat  no  inferences  will  be  made 
in  Its  favor,  but  rather  will  be  taken  against 
it  to  tbe  full  extent  "which  its  departure 
from  tbe  description  of  tbe  statute  will 
warrant"  Several  instances  furnished  by 
decisions  of  the  Supreme  Court  are  cited 
in  that  case  by  way  of  illustration  of  the 
correctness  of  the  view  taken  as  to  tbe 
particularity  required  in  such  service. 

Tbe  question  is  presented  whether  jurist 
diction  of  the  body  corporate  has  been 
waived.  The  defendant  came  into  court 
and  filed  a  demurrer,  claiming  therein  to 
appear  for  no  other  purpose.  Tbe  grounds 
of  demurrer  were  that  the  petition  and  rec- 
ord disclosed  that  the  CQurt  had  no  Jurls- 
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diction  of  the  defendant  and  on  the  ground 
that  the  petition  did  not  state  a  cause  of 
action.  The  demurrer  was  overruled.  The 
defendant  then  filed  an  answer  in  two 
counts.  The  first  stated  an  appearance  for 
the  special  purpose  of  challenging  the  ju- 
risdiction of  the  court.  The  second  was  a 
general  denial  of  the  plalntlfiTs  petition. 
Afterwards  the  defendant  filed  an  amended 
answer  disclaiming  a  general  appearance, 
and  alleging  that  the  court  had  no  Jurisdic- 
tion OTer  the  defendant,  for  the  reason  that 
the  service  of  process  was  Insufficient,  and 
therefore  asked  that  the  action  be  abated. 
And  then  again  made  a  general  denial  of 
the  allegations  of  the  petition,  out  repeated 
its  statement  that  thus  answering  was  not 
a  waiver  of  its  matter  In  abatement  Un- 
der the  view  stated  by  Judge  Valllant  in 
Newcomb  v.  "Railway  Co.,  182  Mo.  687,  81 
S.  W.  1069,  followed  by  the  St.  Louis  Court 
of  Appeals  in  Thomasson  v.  Insurance  Co., 
114  Mo.  App.  109,  89  S.  W.  664,  1135,  we 
must  hold  that  the  defendant  waived  the 
insufficient  service. 

We  do  not  regard  the  other  points  made 
by  defendant  in  regard  to  defects  In  the 
petition  and  aa  to  the  action  of  the  trial 
court  in  the  matter  of  setting  the  cause  for 
hearing  after  sustaining  motion  for  new 
trial  as  of  substantial  merit 

The  foregoing  was  written  Just  after  the 
cause  was  submitted  in  March,  1906,  when 
it  was  suggested  that  as  the  case  of  Thomas- 
son  7.  Insurance  Co.,  supra,  with  similar 
question,  was  pending  in  the  Supreme  Court 
on  a  certificate  from  the  St  Louis  Court  of 
Appeals,  we  should  withhold  it  to  await  the 
action  of  the  Supreme  Court  We  have  now 
been  furnished  with  a  copy  of  the  opinion 
of  the  latter  court  by  Judge  Gantt  in  which 
the  views  expressed  by  Judge  Nortoni  of 
the  St  t«nls  Court  of  Api)ealB  and  by  us 
herein  are  approved. 

We  therefore  promulgate  this  opinion,  and 
direct  the  affirmance  of  the  Judgment  All 
concur. 


HARDY  V.  ATKINSON  et  al. 

(Eansag  City  Court  of  Appeals.     MisBOurl. 

April  19,  1909.  .  Rehearmg  Denied  May 

3,  1909.) 

1.   EXECDTOBS    AND    ADUINISTBATOBS    (§    3*)— 

foreclosubb  0»  mobtoagb— nkcessrrt  of 

Adminibtbation. 

Where  a  husband  and  wife  mortgage  their 
homestead,  and  the  husband  dies,  and  there  is 
no  estate  for  administration,  it  is  unnecessary 
to  have  an  administrator  appointed  and  made 
a  party  to  an  action  to  (oieclose  the  mortgage, 
as  any  surplus  at  the  foTecIosure  sale  would 
go  to  the  widow,  though  Rev.  St.  1899,  c.  52, 
(  4346  (Ann.  St.  1906,  p.  2392),  requires  that 
in  case  of  the  death  of  the  mortgagor  bis  per- 
son!^  representative  shall   be  made  defendant 

[Ed.  Note.— For  other  cases,  see  Executors 
and  Administrators,  Cent  Dig.  SS  3,  7-9;  Dec. 
Dig.  i  3.*] 


2.  MoBTGAOES  (§   427*)— Foekclobubs— Nec- 

ESSABT  PaBTTBS. 

The  widow  of  a  mortgagor  should  be  made 
a  party  to  an  action  to  foreclose,  though  dar- 
ing the  lifetime  of  the  mortgagor  It  would  be 
unnecessary  to  Join  the  wife  in  the  foreclosure 
suit 

[Ed.  Note. — For  other  cases,  see  Mortgages, 
Cent  Dig.  fif  1269,  1281,  1282;  Dec  Dig.  1 
427.*] 

3.  Homestead  (J  146*)— Intebest  of  Subviv- 
INO  WiFBj— Conveyance— Estate  Conveyed. 

Where  a  widow's  right  of  dower  is  extin- 
gnlshed  by  reason  of  the  preponderance  in  val- 
ue of  her  homestead  right  and  she  conveys  her 
homestead  right  to  her  children,  who  are  the 
only  heirs  of  the  owner  and  entitled  to  the 
land  after  the  expiration  of. the  widow's  rights, 
the  entire  fee  to  the  land  merges  in  them. 

[£M.  Note.— For  other  cases,  see  Homestead, 
Cent  Dig.  |  257;  Dec.  Dig.  i  148.*] 

4.  MOBTOAOES    (8    534*)— FOBECLOSUBE— Tttle 
OF  Pdbchaseb. 

A  foreclosure  sale  under  a  mortgage  cover- 
ing the  entire  fee,  including  dower,  homestead, 
and  the  remainder  which  would  descend  to  the 
heirs  of  the  mortgagor,  passes  the  fee  to  the 
purchaser. 

[Ed.  Note.— For  other  cases,  see  Mortgages, 
Cent  Dig.  8  1555;   Dec.  Dig.  i  534.*] 

5.  Homestead    (8    121*)  —  Foreclosure    of 
Mortoaoe — Right  of  Widow  to  Surplus. 

Where  mortgaged  property  is  of  greater  val- 
ue than  the  homestead  right  of  the  widow  and 
the  mortgage  combined,  the  widow  is  entitled  to 
the  surplus  on  the  foreclosure  sale  of  the  prop- 
erty after  the  death  of  her  husband. 

[£!d.  Note.— For  other  cases,  see  Homestead, 
Dec  Dig.  I  12l.»] 

Appeal  from  Circuit  Court,  Moniteau  Coun- 
ty;  Wm.  H.  Martin,  Judge. 

Action  by  H.  B.  Hardy,  administrator  of 
James  T.  Atkinson,  deceased,  against  Sarah 
C.  Atkinson  and  others.  A  demurrer  to  the 
petition .  was  overruled,  and  defendants  ap- 
peal.   Affirmed. 

Edmund  Burke,  for  appellants.  Moore  A 
Williams,  for  respondoit 

BROADDUS,  P.  J.  The  appeal  in  this 
case  is  from  the  action  of  the  court  In  over- 
mllng  defendant's  demnrrer  to  plalntUTs  pe- 
tition. 

The  recitations  of  the  petition  in  substance 
are  that  in  September,  1898,  one  W.  J.  Atkin- 
son executed  his  promissory  note  payable  to 
James  T.  Atkinson  or  order  for  the  sum  of 
$500  due  one  day  after  date,  bearing  7  per 
cent.  Interest  per  annum;  that  the  said  W. 
J.  Atkinson  with  his  wife,  the  defendant 
Sarah  C,  for  the  purpose  of  securing  the 
payment  of  the  note,  executed  a  deed  of  trust 
in  the  nature  of  a  mortgage  with  J.  B.  Lan- 
der as  trustee,  conveying  to  the  latter  for  the 
use  of  the  said  James  Atkinson*  aa  benefici- 
ary certain  real  estate,  described,  upon  the 
usual  conditions  In  such  instnunents;  and 
that  when  the  debt  and  Interest  was  paid, 
the  instrument  was  to  be  void  otherwise  to 
remain  in  full  force  and  effect  It  la  alleged 
that  the  said  W.  J.  Atkinson  failed  to  pay 
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any  part  of  said  note  and  interest;  that,  aft- 
er Its  execution,  the  aald  W.  J.  Atkinson  died 
on  the  25tli  day  of  December,  189S,  intestate; 
that  lie  left  no  property  subject  to  admlnis- 
tratlon  and  no  administration  was  had  on  his 
estate;  that  on  the  14th  day  of  January, 
1899,  defendant  Sarah  C,  his  widow,  filed  a 
motion  in  the  probate  court  of  Moniteau 
county,  stating  that  the  personal  property  of 
the  said  W.  J.  did  not  exceed  $94  in  value, 
and  praying  that  an  order  be  made  refusing 
letters  of  adminlBtration;  that  the  court  np- 
on  hearing  the  motion  made  an  ord^  that  no 
letters  of  administration  should  be  granted 
on  said  estate,  and  all  the  property  of  deceas- 
ed was  turned  over  to  the  said  Sarah  C.  as 
widow;  that  the  said  W.  J.  at  the  time  of 
his  death  occupied  the  dwelling  on  the  land 
described  with  bis  family,  and  ttiat  said  real 
estate  ctntstituted  his  homestead  and  that  of 
his  widow  and  his  minor  children  during 
their  minority:  that,  after  the  death  of  the 
said  W.  J.,  the  defendant  Sarah  C.  continued 
to  occupy  the  said  real  estate  up  to  the  pres- 
ent time  with  the  defendants  £3va  A.  How- 
ard and  Sarah  E.  Atkinson,  children  of  W. 
J.  and  Sarah  C,  who  have  obtained  their 
majority;  that  said  homestead  was  at  all 
times  and  now  is  of  less  value  than  $1,500; 
that  the  said  Sarah  C.  and  daughters,  Elva 
A.  Howard  and  Sarah  Hi.  Atkinson,  were  and 
are  the  only  heirs  at  law  of  the  said  W.  J.; 
that  the  said  Sarah  C.  as  widow  was  entitled 
to  life  estate  in  the  realty  as  her  homestead, 
and  that  the  other  defendants  are  entitled 
to  the  remainder  subject  to  said  mortgage 
debt;  and  that  plaintiff  Is  informed  that  Sa- 
rah O.  has  made  a  quitclaim  conveyance  of 
her  said  hcxnestead  rights  to  her  two  daugh- 
ters Sarah  E3.  and  Elva  A.  It  is  further  al- 
leged that  the  said  James  T.  Atkinson  died 
intestate,  in  Moniteau  county,  on  the  12tb 
day  of  December,  1905;  that  on  the  19th  day 
of  December,  1906,  the  plalntifC  as  public  ad- 
ministrator was  appointed  administrator  ot 
the  said  James  T.  Atkinson's  estate  and  as 
such  brings  this  suit,  and  that  the  trustee  has 
moved  from  the  state;  that  as  no  action  as 
a  strict  action  of  law  for  foreclosure  of  said 
mortgage  will  He  under  the  facts  of  the  case, 
and  there  can  be  no  administrator  appointed, 
the  chancery  powers  of  the  court  are  Invoked 
for  a  Judgment  of  foreclosure  in  equity  and 
for  a  sale  of  the  property,  which  must  be 
sold  as  a  whole,  and  after  the  payment  of  the 
note  and  Interest  the  balance  of  the  proceeds 
be  paid  out  under  the  orders  of  the  court 
To  the  petition  defendants  filed  a  demurrer, 
the  purport  of  which  la  that  the  estate  of  the 
said  W.  J.  in  the  land  cannot  be  foreclosed 
imless  It  be  represented  by  an  administrator; 
and  because  the  defendants  are  not  necessary 
parties  to  the  suit 

Section  4346,  c.  62,  Rev.  St  1880  (Ann.  St 
1906,  p.  2392),  concerning  mortgage  and  deeds 
«f  tiiist,  provides  that :    "In  case  of  the  death 


of  the  mortgagee  or  his  assignee  or  of  ti>e 
mortgagor,  whether  before  or  after  action 
brought  the  personal  representative  of  the 
deceased  party  shall  be  made  plaintiff  or  de- 
fendant, as  the  case  may  require."  McDon- 
ald V.  Frost,  99  Mo;  44,  12  S.  W.  363;  Tler- 
ney  v.  Splva,  97  Mo.  98,  10  S.  W.  433.  And 
it  Is  held  in  sudt  cases  that  the  only  neces- 
sary party  to  the  suit  is  the  administrator 
of  the  deceased.  Hall  v.  Klepzlg,  99  Mo.  83, 
12  S.  W.  872;  Blevlns  v.  Smith,  104  Mo.,  loc. 
clt  615,  16  S.  W.  213,  13  L.  R.  A.  441.  And 
in  Thornton  v.  Plgg,  24  Mo.  249,  It  is  held 
that  although  a  wife  should  Join  with  her 
husband  in  the  execution  of  a  mortgage,  she 
is  not  a  necessary  party  under  the  statute  to 
foreclose  a  Qiortgage.  See,  also,  Riddlck  v. 
Walsh,  16  Mo.  519.  But  this  rule  does  not 
apply  after  the  death  of  the  husband  as  the 
wife's  Inchoate  right  to  dower  has  by  his 
death  vested  an  estate  as  tenant  for  life. 
And  it  is  said  there  is  nothing  Inconsistent 
with  the  widow's  rights  to  both  dower  and 
homestead  in  the  same  estate.  Oragg  v. 
Gragg,  65  Mo.  348.  But  she  is  entitled  to  her 
homestead  first  and  from  the  residue  of  the 
real  estate  she  is  entitled  to  dower,  dimlnii^- 
ed  by  the  amount  of  her  Interest  In  the  home- 
stead. Section  3621,  Rev.  St  1899  (Ann.  St 
1906,  p.  20i2).  It  appears  from  the  recita- 
tions of  the  petition  that  the  widow's  right 
of  dower  is  extinguished  by  reason  of  the 
preix)nderance  In  value  of  her  homestead 
right  The  widow  having  conveyed  her  home- 
stead right  to  her  two  diildren,  the  entire 
fee  to  the  land  merged  In  them;  they  being 
the  remaindermen.  6  Words  &  Phrases, 
4492;  Bassett  v.  O'Brien,  149  Mo.  381.  51  S. 
W.  107. 

The  mortgage  covered  the  entire  fee.  In- 
cluding dower,  homestead,  and  the  remain- 
der, and  a  foreclosure  would  pass  to  the  pur- 
chaser such  fee.  If  there  should  be  a  sur- 
plus. It  would  go  to  the  widow.  It  Is  held 
that,  If  the  property  be  of  greater  value  than 
the  homestead  and  the  mortgage  combined, 
the  widow  is  entitled  to  the  surplus  after  a 
deduction  of  the  amount  of  the  mortgage. 
Hufschmldt  v.  Gross,  112  Mo.  649,  20  S.  W. 
679;  Burroughs  v.  Howell  County,  180  Mo. 
642,  79  S.  W.  682;  Elstrotb  v.  Young.  83  Mo. 
App.  253.  Such  being  the  law,  notwithstand- 
ing the  merger,  the  general  creditors  would 
have  no  interest  In  the  estate.  Consequently 
there  was  no  necessity  for  an  administrator. 

Afiirmed.    All  concur. 


MITCHELL  et  al.  v.  CHICK  et  aL 

(Kansas  City  Court  of  Appeals.     Missoarf. 

April  19,  1909.) 

1.  Pbinctpai,  ako  Aobnt  (I  23*)— Agknot— 

BVIDENOB. 

Evidence  held  to  show  that  a  person  to 
whom  plaintiffs  had  delivered  an  account  against 
third  penona,  and  who  had  promised  to  pay  it. 
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waa  acting  is  his  indlTidoal  capacity,  and  not 
as  agent  of  defendants. 

[Ed.  Note.— For  other  cases,  see  Principal  and 
Agent,  Dec  Dig.  i  23.*] 

2.  Pbincipal  awd  Agent  (J  136*)— Contract 
BY  Agent— Failube  of  Principal  to  Rat- 
ETT— Duty  to  Return  Patheni  to  Pur- 
chaser. 

Where  agents  contracted  for  the  sale  of 
property  agreeing  to  accept  as  a  first  payment 
an  assignment  of  an  account  against  a  third 
person,  as  so  much  cash,  the  contract  to  be 
subject  to  approval  of  their  principal,  and  the 
principal  refused  to  ratify  it,  the  agents  were 
not  obliged  to  pay  the  purchaser  the  casli 
amount,  but  only  to  return  the  account  itself. 
[Ed,  Note.— For  other  cases,  see  Principal 
and  Agent,  Dec.  Dig.  {  136.*] 

Appeal  from -Circuit  Court,  Jackson  Coun- 
ty;  John  O.  Park,  Judge. 

Action  by  L>.  O.  MitclieU  and  another,  co- 
partners, against  J.  S.  Chick  and  another, 
copartners.  A  verdict  for  defendants  was  di- 
rected. Plaintiffs  took  a  nonsuit  with  leave, 
and,  their  motion  to  set  it  aside  being  over- 
ruled, appealed.    Affirmed. 

W.  W.  Calvin,  for  appellants.  H.  S.  Con- 
rad, for  respondents. 

JOHNSON,  J.  This  suit  was  brought  be- 
fore a  Justice  of  the  peace  of  Jackson  county. 
The  statement  filed  is  In  two  counts.  In  the 
first  It  Is  alleged:  That  plaintiffs  sold,  as- 
signed, and  delivered  to  defendants  an  ac- 
count of  $242.85  they  held  against  one  J.  O. 
Staley  and,  at  the  same  time,  executed  and 
delivered  to  defendants  their  bank  check  for 
$7.15;  that,  in  consideration  of  the  sale  of 
said  account  and  the  delivery  of  said  dieck, 
defendants  promised  and  agreed  to  pay  plain- 
tiffs $250  In  money;  and  that  defendants 
have  failed  and  refused  to  pay  said  sum  or 
any  part  thereof.  In  the  second  count  plain- 
tiffs allege  that  defendants  received  from 
them  $250,  and  agreed  to  hold  It  as  agents 
and  stakeholders  of  plaintiffs  on  the  follow- 
ing conditions :  'That  should  one  T.  H.  Pratt, 
Ex.,  not  ratify  a  certain  agreement  of  sale, 
entered  Into  with  plaintiffs,  and  In  which 
agreement  defendants  were  made  and  were 
the  agents  and  stakeholders  of  plaintiffs, 
within  ten  days  from  the  date  thereof,  Au- 
gust 6,  1006,  then  it  was  agreed  and  under- 
stood by  and  between  the  parties  to  said  con- 
tract of  utie,  and  was  also  agreed  and  un- 
derstood by  and  between  plaintiffs  and  de- 
fendants, that  the  money  so  left  and  depos- 
ited In  hands  of  defendants  was  to  be  turned 
over  and  refunded  to  plaintiffs."  Further, 
it  is  alleged  that  said  Pratt  failed  and  refus- 
ed to  ratify  said  contract  of  sale,  and  that 
defendants  have  failed  and  refused  to  return 
the  deposit  to  plaintiffs.  At  the  trial  In  the 
circuit  court,  where  the  cause  was  taken  by 
appeal,  the  court  peremptorily  Instructed  the 
jury,  at  the  conclusion  of  the  evidence  In- 
troduced by  plalntltts,  to  return  a  verdict  for 
defendants.     Plaintiffs  took  a  nonsuit  with 


leave,  and,  after  their  motion  to  set  aside 
was  overruled,  appealed  to  this  court 

Material  facts  disclosed  by  the  evidence 
are  as  follows:  Ip  the  summer  of  1906, 
plaintiffs,  who  were  partners  engaged  in  the 
plumbing  business  in  Kansas  City,  did  the 
plumbing  work  for  a  building  owned  by  Sta- 
ley at  No.  616  Olive  street.  The  charge  for 
all  the  work  was  $307.85.  $125  was  paid  on 
the  account  by  Staley,  leaving  due  and  un- 
paid the  remainder  of  $242.85.  The  account 
was  approved  and  marked  "O.  K."  by  Sta- 
ley, the  debtor,  and  plaintiffs  were  directed 
by  him  to  present  it  at  defendants'  office,  in 
Kansas  City  for  payment.  Defendants  were 
partners  engaged  in  the  business  of  real  es- 
tate and  loan  agents.  They  employed  one 
Colvln  as  an  assistant  in  their  loan  business 
and  one  Calhoun  as  a  salesman  of  real  es- 
tate. Staley  tiad  applied  to  them  for  a  loan 
on  the  property  we  have  mentioned,  but  de- 
fendants could  not  make  the  loan  and  refer- 
red him  to  Oolvin,  who,  it  appears,  was  per- 
mitted by  arrangement  with  defendants  to 
transact  loan  business  on  his  own  account  as 
well  as  for  defendants.  Oolvin  secured  a 
loan  on  the  property  from  a  life  Insurance 
company,  and  we  think  the  evidence  shows 
conclusively  that  defendants  bad  no  connec- 
tion with  the  transaction,  though  it  was  con- 
ducted by  Colvin  in  their  office.  It  appears 
that  the  proceeds  of  the  loan  were  not  suffi- 
cient to  pay  the  entire  cost  of  the  improve- 
ments made  by  Staley  on  the  property,  and 
Colvln  began,  and  conducted  to  an  unsuccess- 
ful end,  negotiations  with  the  insurance  com- 
pany for  another  loan.  During  the  progress 
of  these  negotiations,  plaintiffs,  at  the  di- 
rection of  Staley,  presented  their  account  to 
Colvin  for  payment.  From  what  they  were 
told,  plaintiffs  Inferred  that  defendants  were 
the  agents  in  charge  of  the  loan;  but,  as  we 
have  said,  defendants  had  nothing  to  do  wltli 
It,  and  plaintiffs  were  referred  to  Colvln, 
who,  apparently,  was  satisfied  with  the  cor- 
rectness of  the  account  and  assured  plain- 
tiffs that  it  would  be  paid  in  a  few  days. 
Plaintiffs  called  on  Colvin  several  times  about 
the  payment  of  the  account,  and,  becoming 
impatient,  threatened  to  employ  a  lawyer. 
Finally,  plaintiff  Mitchell  went  to  defmd- 
ants'  office  on  the  5th  or  6th  of  August,  1906, 
to  collect  the  account  if  possible.  While 
there  he  was  approached  by  Calhoun,  who 
wished  to  interest  him  in  the  purchase  of 
some  real  property  owned  by  T.  H.  Pratt,  as 
executor  of  an  estate.  Plaintiff  said  be 
would  not  purchase  the  property  unless  he 
could  apply  his  account  against  Staley  on 
the  purchase  price.  Calhoun  agreed  that  this 
might  be  done,  and  the  parties  reached  an 
undOTstanding.  A  written  contract  of  sale 
was  prepared,  by  the  terms  of  which  Mitch- 
ell bought  the  property  for  $3,630.  It  recites : 
"Of  the  purchase  price,  two  hundred  and 
fifty  dollars  has  been  paid  and  is  deposit- 
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cd  with  J.  S.  Chick  &  Son,  agents  for  the 
seller,  and  the  balance  Is  payable  as  follows," 
etc.  It  contains  the  stipulation:  "All  mon- 
ey is  to  be  returned  to  Mr.  Mitchell  If  the 
sale  Is  not  ratified  by  Mr.  Pratt  within  ten 
days  from  this  date."  The  contract  was  sign- 
ed by  Calhoun  as  O-geat  for  Pratt,  execu- 
tor, and  by  Mitchell  as  agent  for  his  firm. 
The  sale  was  not  consummated  for  the  rea- 
son that  Pratt  refused  to  ratify  it  It  Is  con- 
ceded that  the  sum  of  |250  mentioned  In  the 
contract  as  paid  by  plaintiffs  was  made  up 
of  the  following  items,  viz.:  First,  a  trans- 
fer In  writing  of  the  Staley  account  amount- 
ing, as  we  have  said,  to  $242.85;  and,  sec- 
ond, a  check  of  $7.15,  drawn  by  plaintiffs  on 
a  bank  In  Kansas  City  and  made  payable  to 
the  order  of  defendants.  The  evidence  tends 
to  show  that  defendants  were  the  agents  of 
Pratt,  the  executor,  and  that  Calhoun  was 
acting  as  their  salesman  In  entering  Info  the 
contract  of  sale  with  Mitchell.  Plaintiffs  con- 
tend that  these  facts  entitle  them  to  recover 
$250  In  money  from  defendants,  while  de- 
fendants, among  their  defenses,  say  that  at 
best  plaintiffs,  on  the  refusal  of  Pratt  to  rat- 
ify the  contract  of  sale,  were  entitled  only  to 
a  return  of  their  account  against  Staley  and 
their  check  of  $7.15.  It  is  conceded  that  a 
retnm  of  the  account  and  check  was  tender- 
ed plaintiffs  before  this  suit  was  begun.  Oth- 
er facts  appear  in  the  record,  but  those  stat- 
ed suffice  for  a  proper  understanding  of  the 


Counsel  in  their  briefs  discuss  with  much 
earnestness  the  questions  of  whether  the 
catise  of  action  pleaded  In  the  first  count  of 
the  statement  falls  within  the  operation  of 
the  statute  of  frauds  and  of  whether  Colvln 
and  Calhoun  were  acting  In  the  transactions 
of  the  loan  to  Staley  and  the  sale  of  the  real 
estate  as  the  respective  agents  of  defendants. 
We  think  the  evidence  shows  that  Colvln  was 
not  the  agent  of  defendant  In  the  matter  of 
the  loan,  and  that  Calhoun  was  their  agent 
In  selling  real  estate. 

We  do  not  find  It  necessary  to  discuss  the 
subject  of  the  effect  of  the  statute  of  frauds 
on  the  cause  stated  In  the  first  count,  for  the 
reason  that  the  evidence  does  not  support 
the  Inference  that  defendants,  acting  through 
their  agent,  Calhoun,  did  anything  more  than 
to  make  a  conditional  purchase  of  the  Sta- 
ley account  Clearly  It  was  the  Intention 
of  the  parties  that  defendants  should  accept 
the  assignment  of  the  account  as  so  much 
cash  paid  on  the  purchase  price  of  the  real 
estate  provided  their  principal,  the  executor, 
would  ratify  the  contract  of  sale.  They  did 
not  Intend  to  make  an  absolute  purchase  of 
the  account  and  took  an  assignment  of  it  only 
as  a  part  of  the  transaction  of  selling  the 
real  estate  and  as  an  Inducement  to  plain- 
tiffs to  become  purchasers  thereof.  When 
their  principal  rejected  the  contract  of  sale, 
the  extent  of  their  obligation  was  to  return 


to  plaintiffs  the  property  they  had  received 
on  account  of  the  purchase  price,  viz.,  the 
Staley  account  and  the  check  of  $7.15.  Since 
defendants  tendered  this  property  to  plain- 
tiffs before  the  commencement  of  this  action 
and  have  kept  the  tender  good.  It  follows 
that  plaintiffs  can  have  no  right  to  recover 
under  either  count  of  the  statement. 
The  Judgment  Is  affirmed.    All  concur. 


BARBER  ASPHALT  PAVING  CO.  et  al.  v. 

KIHLBERG   KARLSBAD   BATH 

CO.  et  al. 

(Kansas  City  Court  of  Appeals.     Missouri. 
April  19,  1909.) 

MtTNICIPAI.     COBPOBATIONS     (|     567*)— STBEET 
ImPB0VEUE2«TS— ASSESBUENT    LlEN — SPECIAL 

Tax  Bill— Action— Pleading. 

Rev.  St.  1890,  |  5986  (Ann.  St  1906,  p. 
3022),  regulating^  cities  of  the  fourth  class,  pro- 
vides that  special  tax  bills,  and  any  action 
thereon,  shall  be  prima  facie  evidence  of  the 
regnlantles  of  the  proceedings  for  such  special 
assessments,  of  the  validity  of  the  bill,  of  the 
doing  of  the  work,  and  the  liability  of  the  proi>- 
erty.  Held,  that  under  such  section,  construed 
in  conjunction  with  the  presumption  that  mu- 
nicipal authorities  have  t>roceeded  according 
to  law,  a  petition  on  a  special  tax  bill,  alleging 
that  the  duly  authorized  officers  of  the  city  had 
issued  the  bill  to  plaintiff,  setting  oat  Its  pro- 
visions, and  that  defendants  are  the  owners  of 
the  land  sought  to  be  charged,  was  sufficient, 
without  facts  showing  that  the  city  had  author!-' 
ty  to  pass  the  ordinance  for  the  improvement  in 
question. 

[Ed.  Note.-^For  other  cases,  see  Municipal 
Corporations,  Dec.  Dig.  |  567.*] 

Appeal  from  Circuit  Court,  Clay  County; 
Francis  H.  Trimble,  Judge. 

Action  by  the  Barber  Asphalt  Paving 
Company  and  another  against  Klhlberg 
Karlsbad  Bath  Company  and  others.  .Tudg- 
ment  for  plaintiffs,  and  defendants  appeal. 
Affirmed. 

Craven  &  Moore,  Tor  appellants.  Scarritt 
Scarrltt  &  Jones,  for  respondents. 

JOHNSON,  J.  This  suit  Is  for  the  en- 
forcement of  the  lien  of  special  tax  bOls 
Issued  by  Eixcelslor  Springs,  a  city  of  the 
fourth  class,  in  payment  of  the  cost  of  pav- 
ing a  public  street  Defendants,  the  owners 
of  the  property  against  which  the  tax  bills 
were  Issued,  demurred  to  the  petition  on 
the  grounds:  First  that  the  petition  falls 
to  state  a  cause  of  action;  and,  second,  that 
it  does  not  show  that  the  city  "had  any  au- 
thority by  law  to  pass  its  ordinance  to 
pave  the  street  therein  mentioned,  for  the 
reason  that  said  ordinance  could  only  be 
passed  after  the  proper  publication  of  a  reso- 
lution." The  demurrer  was  overruled.  De- 
fendants declined  to  plead  further,  and, 
standing  on  the  demurrer,  brought  the  case 
here  by  appeal  from  the  Judgment  rendered 
against  them. 


•For  oUiar  eases  see  suae  toplo  and  section  NUMBER  la  Dec.  A  Am.  Dies.  U07  to  date,  ft  Reporter  Indexes 


Digitized  by 


Google 


620 


118  SOUTHWESTERN  BEFORTEB. 


(Mo. 


The  petition  Is  In  three  connts,  bnt  present 
purposes  -will  be  satisfied  by  a  statement  of 
the  substance  of  one  of  them.  It  Is  alleged 
that  an  ordinance  providing  for  the  improve- 
ment -was  enacted  and  approved  by  the  city; 
that  pursuant  thereto  a  contract  was  made 
by  the  city  with  plaintiff;  that  the  work 
was  completed  in  accordance  with  the  terms 
of  the  ordinance  and  contract,  and  was  ac- 
cepted by  the  city;  and  that  the  assessment 
was  levied,  and  the  tax  bill  Issued.  There 
Is  an  averment  that  "each  and  all  of  the 
requirements  of  the  statutes  and  ordinance, 
In  regard  to  the  work  and  Improvements 
and  the  tax  bill  herein  referred  to,  were 
duly  complied  with,"  The  tax  bill  is  set  out 
in  bsec  verba.  It  is  conceded  that  the  facts 
pleaded  are  sufficiently  stated,  but  the  ob- 
jection urged  against  the  petition  is  that  it 
fails  to  state  all  of  the  facts  constitutive  of 
the  cause  of  action.  Defendants  argue  that. 
It  is  Just  as  essential  that  compliance  with 
other  statntory  requirements  relating  to  the 
levy  of  the  assessment  be  shown  in  the  pe- 
tition as  it  Is  that  the  ordinance  authorizing 
the  improvement  or  the  tax  bill  Itself  be 
pleaded;  that  each  statutory  step  leading 
to  the  Issuance  of  the  tax  bill  is  Jurisdic- 
tional, and  therefore  is  constitutive  of  a 
cause  of  action  for  the  enforcement  of  the 
lien.  Specific  attention  is  directed  to  the 
omission  from  the  petition  of  an  allegation 
that  a  resolution  was  passed  by  the  board 
of  aldermen  declaring  the  work  necessary 
to  be  done,  a  step  required  by  the  provisions 
of  the  statute  relating  to  cities  of  the  fourth 
class.  Section  5089,  Rev.  Bt  1899  (Ann.  St. 
1906,  p.  3024).  The  courts  of  this  state  have 
held  in  a  number  of  cases  that,  In  actions 
on  special  tax  bills,  the  plaintiff  is  not  re- 
quired to  plead  compliance  with  the  prelim- 
inary steps  leading  to  the  issuance  of  the 
tax  bill.  "It  Is  sufficient  for  the  plaintiff 
to  allege  in  the  first  Instance  that  the  offi- 
cers of  the  municipality  duly  authorized 
so  to  do  have  Issued  to  him  the  special  tax 
bill  on  which  he  sues,  setting  out  its  pro- 
visions, and  stating  that  the  defendants 
named  therein  are  the  owners  of  the  lot 
sought  to  be  charged.  Yieths  v.  Planet,  etc., 
Co.,  64  Mo.  App.  207;  Byerman  v.  Payne, 
28  Mo.  App.  72;  Lucas  v.  McCann,  50  Mo. 
App.  638;  Seaboard  Nat  Bank  v.  Wright's 
Trustees,  68  Mo.  App.  144;  Excelsior 
Springs  Co.  V.  Ettenson,  120  Mo.  App. -222,  96 
8.  W.  701;  Hunt  v.  Hopkins,  66  Mo.  98; 
Duncan  v.  Klrtley,  54  Mo.  App.  665. 

But  defendant  contends  that  this  rule  of 
pleading  had  its  origin  in  statutes  which, 
as  In  the  case  of  Hunt  v.  Hopkins,  supra, 
specifically  provided  that  "it  shall  be  suffi- 
cient for  plaintiff  to  plead  the  making  and 
the  issue  of  the  tax  bill  sued  on,  giving  the 


dates  and  contents  thereof  and  assignment 
thereof  In  case  of  assignment,"  and  that,  in 
the  absence  of  such  statutory  provision,  the 
rule  cannot  obtain,  but  Instead  the  general 
rule  of  pleading  that  the  petition  must  con- 
tain a  plain  and  concise  statement  of  all 
of  the  constitatlve  facts  must  apply.  The 
statutes  relating  to  cities  of  the  fourth  class 
do  not  contain  a  provision  similar  to  that 
quoted,  but  they  do  provide  that  "such 
special  tax  bills  shall  in  any  action  thereon, 
be  prima  facie  evidence  of  the  regularity 
of  the  proceedings  for  such  special  assess- 
ments, of  the  validity  of  the  bill,  of  the 
doing  of  the  work,  and  of  the  furnishing  of 
the  materials  charged  for  and  of  the  lia- 
bility of  the  property  to  the  charge  stated 
In  the  bill."  Section  5986,  Rev.  St.  1899- 
(Ann.  St  1906,  p.  3022).  It  Is  true  this  stat- 
ute goes  no  further  than  to  establish  the 
character  of  a  special  tax  bill  as  evidence, 
and  does  not  deal  with  the  question  of 
pleading.  Cushing  v.  Powell,  130  Mo.  App. 
576,  109  S.  W.  1054.  But  taken  In  conjunc- 
tion with  the  Initial  presumption,  indulged 
in  cases  of  this  nature,  that  the  municipal 
authorities  have  proceeded  in  accordance 
with  the  law,  and  not  in  violation  thereof 
(Paving  Co.  V.  TTllman,  137  Mo.,  loc.  dt 
568,  38  S.  W.  458;  Excelsior  Springs  Co. 
V.  Ettenson,  supra),  we  think  the  statutory 
rule  of  pleading  considered  In  some  of  the 
cases  we  have  cited  (e.  g..  Hunt  v.  Hopkins) 
should  be  regarded  as  but  a  legislative  en- 
actment of  a  general  rule.  "The  suit  is  one- 
upon  the  tax  bill,  and  not  for  work  and  la- 
bor done."  Vieths  v.  Planet  Co.,  supra. 
If  on  its  face  the  tax  bill  appears  to  be  reg- 
ular, presumptively  it  is  valid.  It  proclaims 
the  fact  that  it  was  issued  In  conformity 
with  the  law,  and  the  burden  always  Is  on 
the  defendant  to  overcome  the  presumption 
of  validity  by  proof  to  the  contrary.  The- 
petition  is  to  be  measured  by  the  rule  ap- 
plied in  the  cases  where  the  statutes  deal 
specifically  with  the  subject  of  pleading, 
and,  thus  measured,  is  found  sufficient  The 
decision  of  this  court  in  the  recent  case  of 
Cushing  V.  Powell,  supra,  la  not  in  conflict 
with  the  views  expressed.  Indeed,  we  said 
there,  in  effect  what  we  have  said  here: 
"The  holder  of  the  bill  by  legal  intendment 
alleges  the  several  steps  necessary  to  a  tax 
bill  and  its  regularity,  by  alleging  the  Is- 
suance of  the  bill,  and  he  proves  that  by 
Introducing  the  bill."  We  do  not  consider 
that  the  case  of  City  of  Carthage  v.  Badg- 
ley,  73  Mo.  App.  123,  much  relied  on  by 
defendants,  sustains  their  contention.  There 
the  petition  alleged  facts  which  affirmatively 
disclosed  the  Invalidity  of  the  tax  bill.  H»* 
all  the  allegations  assert  its  validity. 
Tbe  Judgment  Is  affirmed.    All  concur. 
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SCOTT  et  aL  ▼.  BOSWELL  et  aL 

{Eanaaa  City  Court  of  Appeals.    Miaaouri. 

April  19,  1909.    Behearios  Denied  Mar 

3,  1909.) 

IiDflTATIOK    OF    ACTIONS    (f     100*)— FBAtrD— 

Concealment. 

A  statute  provided  that  actions  for  frand 
mast  be  commenced  within  6  yean,  bat  that 
the  cause  of  action  should  not  be  deemed  to 
haTe  accrued  until  the  discovery  of  the  fraud 
by  the  aggrieved  party  at  any  time  within  10 
jfears.  Held  that,  where  plaintiff  could  have 
discovered  the  fraud  at  any  time  after  its  per- 
petration by  examining  the  pablic  record  of  an 
option  under  which  defendant  purchased  the 
land  in  question,  the  fraud  was  an  open  one, 
so  that  defendant's  mere  silence  was  no  excuse 
for  ^plaintitTs  failure  to  discover  the  fraud 
within  the  5-year  limitation,  and  that  an  ac- 
tion therefor,  not  brought  within  that  time, 
was  barred. 

[Ed.  Note.— For  other  cases,  see  Limitation  of 
Actions,  Cent.  Dig.  i  490 ;  Dec.  Dig.  {  100.*] 

Appeal  from  Circuit  Court,  Jasper  Comity; 
A.  K  Spencer,  Special  Judge. 

Action  by  L.  L.  Scott  and  others  against  A. 
V.  Boswell  and  others.  Judgment  for  plaln- 
tllts,  and  defendants  appeal.    Reversed. 

Perkins  &  Blair  and  A.  L.  Thomas,  tor  ap- 
pellants. Gardner  &  Cameron,  for  respond- 
ents. 

BROADDDS,  P.  J.  This  Is  an  action  tot 
fraud  and  deceit  The  controversy  grew  oat 
of  a  transaction  In  wbich  plaintiffs  and  de- 
fendants became  the  purchasers  of  83  acres 
of  land  situate  in  Jasper  county,  Mo.  The 
land  belonged  to  Mrs.  Theresa  Wink,  who  re- 
sided in  Oklahoma.  On  the  12th  day  of  Oc- 
tober, 1809,  she  executed  and  delivered  to  the 
defendant  Boswell  what  Is  known  as  an  op- 
tion contract,  giving  him  the  exclusive  right 
to  purchase  said  land  at  the  price  of  $50 
an  acre,  which  option  was  to  expire  on  the 
6th  day  of  January,  1900.  This  writing  was 
filed  tor  record  in  the  recorder  of  deeds'  of- 
fice of  Jasper  county  on  the  4th  day  of  De- 
ceml>er,  1899,  and  was  duly  recorded.  On  the 
2Tth  day  of  December,  1899,  defendant  Bos- 
well exercised  his  said  option  right,  purchas- 
ed the  land  from  Mrs.  Wink  for  the  sum  of 
$4,150,  and  received  from  her  a  deed  to  the 
land  for  that  consideration,  which  considera- 
tion w&s  recited  in  the  deed.  The  deed  was 
filed  (or  record  on  the  3d  of  January,  1900. 
On  tbe  20th  day  of  December,  1890,  two  days 
after  he  bad  received  the  deed  from  Mrs. 
Wink,  Boswell  with  his  wife  conveyed  an  un- 
divided three-twentieths  of  the  land  to  plain- 
tiff R.  S.  Doling;  an  undivided  one-twentieth 
to  plaintiff  James  S.  Doling;  an  undivided 
three-twentieths  to  plaintiff  W.  W.  Whaley; 
an  undivided  one-twentieth  to  plaintiff  John 
F.  Bryan;  an  undivided  one-tenth  to  plain- 
tiffs Scott  &  Bowker;  and  an  undivided  one- 
tenth  to  defendant  John  Patten.  The  mat- 
ter remained  in  this  condition  until  the  year 
1906,  when  the  plaintiffs  herein  brou{fht  a 


I«rtltlon  suit  In  the  circuit  couit  of  Jasper- 
county  against  the  defendants  herein  for  a 
partition  of  tbe  land,  after  which,  by  mutual 
agreement,  it  was  divided  between  plaintiffs 
and  defendants  by  exchange  of  deeds,  by 
wbich  division  plaintiffs  received  43  acres 
and  defendants  40  acres  thereof.  After  Bos- 
well had  received  the  option  from  Mrs.  Wink 
and  recorded  tbe  same,  he  met  plaintiff  Scott, 
and  the  two  had  a  conversation.  In  which 
Boswell  undertook  to  Induce  Scott  to  buy  an 
interest  in  the  land.  Scott  Informed  his 
partner,  plaintiff  Bowker,  of  said  conversa- 
tion, and  the  latter  went  to  Joplin,  and  out 
to  the  land  and  examined  It  On  the  0th  day 
of  Kovember,  1899,  plaintiffs  Scott  &  Bow- 
ker entered  into  a  written  contract,  whereby 
they  agreed  to  purchase  from  Boswell  an  un- 
divided one-tenth  of  the  land  for  $650.  Some 
time  after  Boswell  had  obtained  said  option, 
he  was  in  Springfield,  Mo.,  when  be  met 
plaintiffs  R.  S.  Doling  and  W.  W.  Whaley, 
and  had  a  talk  with  them  about  the  land. 
Afterwards  they  went  to  Joplln,  and  went 
out  in  company  with  plaintiff  Bowker  and 
Boswell,  and  examined  the  land;  and  aft- 
erwards they  agreed  to  purchase  the  several 
undivided  Interests  in  the  land,  which  were 
afterwards  conveyed  to  them  by  Boswell,  as 
stated.  It  does  not  appear  that  Boswell  bad 
any  talk  with  the  plaintiffs  James  M.  Doling 
and  John  F.  Bryan  in  person  about  the  land, 
but  It  does  appear  that  James  S.  Doling  rep- 
resented them  in  the  transaction.  It  was 
not  shown  that  defendant  Patten  had  any 
connection  with  the  plaintiffs  In  the  trans- 
action, and  the  court  dismissed  him  from  tbe 
proceedings.  The  plaintiff  Bowker  testlfled 
that  be  met  Boswell  in  company  with  plain- 
tiffs Doling  and  Whaley  In  Joplln,  and  had  a 
talk  about  the  land,  in  which  Boswell  said 
that  there  was  an  opportunl^  to  bny  tbe 
land  from  a  widow  woman  who  resided  In 
the  territory;  that  the  land  could  be  bought 
for  $6,500,  and  that  he  regarded  It  as  very 
pheap;  that  he  was  unable  financially  at  the 
time  to  buy  the  entire  tract  himself,  or  put 
that  much  money  in  it;  and  that,  "If  we- 
would  go  in  with  him  and  buy  this  land,  we 
would  divide  it  up  into  tenths.  He  would 
take  a  certain  part  of  tbe  tenths,  three  or 
four  tenths,  and  if  the  rest  of  us  would  take 
tbe  balance,  we  would  go  in  and  buy  it"  He 
testified  that  the  other  parties  present  agreed 
to  take  certain  Interests  in  tbe  land,  and  that 
Boswell  said  that  it  would  take  some  little 
time  to  get  the  deed  and  abstract  made  and 
see  tbe  title  was  all  right,  and  as  soon  as 
that  was  done,  that  "he  would  notify  us,  and 
we  could '  send  our  money  to  the  bank"  In 
Joplin,  and  that  "we  would  have  to  bear  our 
proper  part"  of  the  expenses,  whatever  they 
would  be.  Plaintiff  Scott's  evidence  corre- 
sponded with  that  of  witness  Bowker  In  re- 
gard to  Boswell's  representations.  James  M. 
Doling  testified  that  he  represented  R.  B.  Dol- 
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Ing  and  Bryan  In  the  transaction.  Other  ev- 
idence was  Introduced  which  showed  con- 
clusively that  plaintiffs  understood  from  de- 
fendant Boswell  that  he  would  buy  the  land 
at  $6,500  for  the  mutual  benefit  of  all  par- 
ties, and  that  they  entered  Into  the  arrange- 
ment with  the  understanding  that  they  were 
to  get  It  at  what  it  cost  The  defendant  ten- 
dered evidence  to  prove  that  the  land  was  of 
greater  value  than  the  price  the  plaintiffs 
paid  for  it  The  court  refused  the  tender. 
The  plaintiffs  did  not  learn  that  Boswell  had 
the  option  on  the  land  for  the  sum  of  $4,150 
until  more  than  5  years  after  they  purchased 
their  respective  interests,  but  less  than  10 
yearrt  thereafter.  The  plaintiffs  recovered 
Judgment,  and  defendant  appealed. 

The  defendant  raises  several  questions  on 
his  appeal,  but  we  shall  only  consider  the 
one  that  we  believe  is  decisive  of  the  case,  to 
wit,  the  right  of  plaintiff  to  recover  on  the 
pleadings  and  testimony.  The  action  was 
commenced  more  than  5  years  after  the  date 
of  the  alleged  fraud,  but  within  6  years  from 
the  alleged  date  of  Its  discovery.  The  stat- 
ute provides  that  actions  for  fraud  shall  be 
commenced  within  S  years;  "the  cause  of 
action  in  such  case  to  be  deemed  not  to  have 
accrued  until  the  discovery  by  the  aggrieved 
party  at  any  time  within  ten  years  of  the 
facts  constituting  the  fraud."  The  petition 
alleges  that  the  fraud  was  not  discovered  un- 
til 7  years  after  the  purchase  by  plaintiffs  of 
their  respective  Interests.  The  suit  was  be- 
gun immediately  thereafter.  The  contention 
of  defendant  is  that,  as  there  Is  no  allegation 
and  proof  thereof  that  plaintiff  used  any  dil- 
igence to  discover  the  alleged  fraud,  and  no 
allegation  and  proof  thereof  that  defendant 
said  or  did  anything  to  prevent  the  discovery 
of  the  alleged  fraud,  the  plaintiff  is  not  en- 
titled to  recover.  It  is  held  that,  where 
plaintiff  was  in  possession  of  the  means  of 
discovering  the  fraud  from  the  time  of  its 
perpetration,  and  did  not  use  them,  the  con- 
cealment of  the  facts  by  defendant  by  mere- 
silence  was  not  enough  to  bar  the  recovery  of 
the  statute,  and  that  the  petition  in  such 
case  must  charge,  and  the  evidence  show, 
that  It  was  by  reason  of  something  defend- 
ant did  or  said  that  the  discovery  of  the 
fraud  wos  not  discovered  sooner.  Callan  v. 
Callan,  175  Mo.  346,  74  8.  W.  965.  "A  party 
seeking  to  avoid  the  bar  of  the  statute  on  ac- 
count of  fraud  most  aver  and  show  that  he 
used  due  diligence  to  detect  it;  and,  if  he 
had  the  means  of  discovery  in  his  power,  he 
will  be  held  to  have  Icnown  It"  Shelby  Coun- 
ty V.  Bragg,  135  Mo.  291,  loc.  cit  300,  36  S. 
W.  602.  Many  other  authorities  might  be 
dted  to  the  same  effect 

The  plaintiff  relies  upon  Bent  v.  Priest,  86 
Mo.  475.  But  that  was  a  case  where  the 
fraud  practiced  by  an  agent  was  accomplish- 
ed in  secret,  and  the  court  held  that  under 
such  drcnmstances  the  cause  of  action  did , 


not  accrue  until  the  fraud  was  discovered. 
And  the  court  used  the  following  language  In 
drawing  the  distinction  between  open  and  se- 
cret frauds,  to  wit :  "If  the  substantial  facts 
constituting  the  fraud,  In  cases  like  the  one 
under  consideration,  were  open,  it  is  believed, 
under  the  equity  rules,  the  statute  of  limita- 
tions would  have  applied  at  once,  but  if  the 
facts  were  In  their  nature  secret  and  un- 
known, it  is  believed  the  statute  would  not 
begin  to  run  until  they  were  discovered; 
there  being  no  want  of  diligence  on  the  part 
of  the  complainant"  In  this  case,  the  alleg- 
ed fraud  was  not  of  a  secret  nature,  but  an 
open  one.  It  was  a  matter  open  to  discov- 
ery to  the  plaintiffs  at  all  times.  At  any 
time,  by  on  Inspection  of  the  record,  tbey 
could  have  learned  from  defendant's  option 
deed  the  price  he  was  to  pay  for  the  land, 
and,  further,  by  Inquiry  of  the  owner  of  the 
land  they  could  have  learned  that  fact  And 
there  Is  no  evidence  tending  to  show  that  de- 
fendant did  or  said  anything  to  prevent  a 
discovery  of  the  fraud;  besides,  there  are  no 
allegations  of  diligence,  or  that  defendant 
said  or  did  anything  to  prevent  discovery. 
It  follows,  therefore,  that  the  court  commit- 
ted error  in  refusing  to  sustain  defendant's 
demurrer  to  the  evidence. 
The  cause  is  reversed.    All  ooncnr. 


JONES  V.  PAUIi. 

(Kansas  City  Court  of  Appeals.    Missouri.    Not. 

16,  1908.    Rehearing  Granted.  Dec.  7.  1908. 

On  Rehearing,  April  19,  1900.) 

MmnciPAL    CoBPOBATioNs    (I    362*)— CoN- 

TBACTS    FOB    PUBLIO    lUFBOVEMENTS— DELAT 

In  Pebfobuaitce. 

Under  a  general  ordinance  defining  the 
manner  in  which  street  Improvements  should 
be  made,  and  providing  that  the  acceptance 
of  a  bid  shall  be  taken  as  an  award  of  the  con- 
tract for  the  work,  and  that  the  street  commit- 
tee shall  contract  for  the  completion  of  the 
work  "within  the  time  agreed  upon."  the  time 
specified  is  of  the  essence  of  the  contract,  where 
it  contains  no  provision  for  forfeiture  if  the 
work  is  not  completed  in  time ;  but  the  city 
council  may  extend  the  time,  and  such  exten- 
sion will  not  invalidate  special  tax  bills  issued 
in  payment  of  sncb  improvements. 

[E]d.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  I  895;  Dec.  Dig.  f 
362,*] 

Appeal  from  Circuit  Court,  Jasper  County; 
Howard  Gray,  Judge. 

Action  by  J.  J.  Jones  against  Julia  S. 
Paul.  Judgment  for  plaintiff,  and  defend- 
ant appeals.    Affirmed. 

Gardner  &  Cameron,  for  appellant  Grays- 
ton  &  Graham,  for  respondent 

JOHNSON,  J.  Action  to  enforce  the  Hen 
of  a  special  tax  bill  issued  by  the  dty  of 
Joplin,  a  city  of  the  third  class,  to  part  pay- 
ment of  the  cost  of  grading  and  macadamiz- 
ing First  street  in  said  city  from  Amander 
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avenue  to  Meridian  street  The  validity  of 
tbe  tax  bill  la  attacked  bj  defendant  on  the 
ground  that  the  time  for  the  completion  of 
the  Improvement  was  made  of  the  essence 
of  tbe  contract  between  the  city  and  tbe 
contractor,  and  the  Improvement  was  not 
completed  until  after  the  expiration  of  tbe 
time  specified. 

The  ordinance  authorizing  the  work  was 
passed  by  the  city  council  December  19, 
190O,  and  Is  as  follows: 

"Section  1.  That  First  street  be  improved 
by  bringing  to  sabgrade  and  macadamizing 
the  same  from  Meridian  street  to  Amander 
avenue,  as  provided  by  general  ordinance 
No.  88,  entitled  'An  ordinance  defining  the 
manner  in  which  the  paving,  macadamizing, 
curbing  and  guttering  of  streets,  avenues, 
squares,  alleys,  or  other  bl^ways  or  part 
thereof,  shall  be  done,  and  tbe  manner  in 
which  Improvements  shall  be  paid  for.'  Ap- 
proved June  13,  1893. 

"SecL  2.  The  city  engineer  is  hereby  au- 
thorized and  directed  to  advertise  for  bids 
in  the  Joplin  Dally  Globe  for  the  bringing 
to  snbgrade  and  macadamizing  First  street 
from  Meridian  street  to  Amander  avenue, 
according  to  the  plans  and  spedflcatlons 
now  on  file  In  the  office  of  the  city  clerk,  and 
said  work  to  be  done  under  the  supervision 
of  tlie'  street  committee  and  city  engineer, 
as  provided  by  general  ordinance  Xo.  33, 
and  paid  for  In  special  tax  bills,  there  be- 
ing no  money  In  tbe  city  treasury  to  pay 
for  the  same.  Also  that  the  bids  will  be 
opened  by  him,  in  the  presence  of  the  coun- 
cil, on  the  eighth  day  of  January,  1901. 

"Sea  8.  This  ordinance  shall  take  effect 
and  be  in  force  from  and  after  its  approval 
and  publication." 

The  general  ordinance  to  which  reference 
is  made  provided:  "The  acceptance  of  a 
bid  shall  be  taken  as  an  award  of  the  con- 
tract for  tbe  proposed  work  to  the  party 
making  the  same,  and  the  street  committee 
shall,  without  delay,  enter  into  contract 
with  such  bidder,  for  tbe  completion  of 
such  work  according  to  the  specifications 
for  tbe  same  and  within  the  time  agreed 
upon."  Pursuant  to  these  ordinances,  bids 
were  advertised  for,  and  the  contract  was 
awarded  to  W.  H.  Mahoney  as  the  lowest 
and  best  bidder.  A  written  contract  be- 
tween the  city  and  Mahoney  went  into  ef- 
fect on  the  14th  day  of  January,  1900.  It 
required  tbe  contractor  to  complete  the  im- 
provement "within  75  days  from  the  time 
this  contract  goes  into  effect,"  but  provided 
no  penalty  or  forfeit  for  a  failure  to  com- 
plete the  work  in  the  time  stated.  The  work 
was  not  finished  in  that  time,  but  before 
its  expiration  the  city  council  passed  an 
ordinance  extending  the  time  30  days.  The 
cause  was  tried  without  a  Jury,  judgment 
wag  entered  for  plaintlft,  and  defendant  ap- 
I>ealed.  From  the  declarations  of  law  given, 
it  appears  the  court  found  as  facts  that  the 
work  was  completed  within  thie  period  fixed 


by  the  last-mentioned  ordinance,  and  that 
the  failure  to  complete  It  In  the  time  stated 
in  the  contract  was  unavoidable,  owing  to 
unfavorable  weathcir.  The  facts  thus  fo«md, 
being  supported  by  substantial  evidence, 
are  accepted  by  us  as  proved  and  bring  us 
to  the  consideration  of  the  vital  questions 
of  whether:  First,  the  time  of  completion 
was  of  the  essence  of  the  contract;  and, 
second,  if  it  was,  bad  tbe  council  the  au- 
thority to  extend  tbe  time  by  ordinance 
passed  before  the   contract  time  expired? 

Counsel  for  defendant  present  In  their 
brief  two  propositions,  viz.: 

"(1)  The  contract  provided  that  the  work 
should  be  completed  within  75  days  from 
the  time  the  contract  went  Into  effect,  which 
was  January  14,  1901.  Tbe  contract  con- 
tained no  provision  for  a  forfeiture  in  case 
the  work  was  not  completed  in  time.  There- 
fore the  general  ordinance,  together  with 
the  contract,  made  time  of  the  essence  of 
tbe  contract,  the  same  as  though  It  was 
written  in  the  contract.  This  is  settied  law 
In  this  state.  City  of  Springfield,  to  Use,  v. 
Davis,  80  Mo.  App.  574.  This  case  Is  cited 
approvingly  in  Heman  v.  Oilllam,  171  Mo. 
258,  71  S.  W.  163 ;  Paving  Co.  v.  Munn,  185 
Mo.  652,  83  S.  W.  1062;  City  of  Springfield 
V.  Schmook,  120  Mo.  App.  41,  96  S.  W.  257. 

"(2)  When  time  is  of  the  .essence  of  the 
contract,  tbe  city  council  has  no  authority 
to  extend  the  time  for  completing  the  con- 
tract, and,  if  the  work  is  not  completed 
within  the  time  mentioned  in  tbe  contract, 
the  tax  bills  issued  in  payment  of  the  work 
are  void.  The  provision  that  the  work  must 
be  completed  within  the  time  is  mandatory. 
Smith  V.  City  of  Westport,  105  Mo.  App. 
221,  79  S.  W.  725;  Spalding  v.  Forsee,  109 
Mo.  App.  675,  83  8.  W.  540;  Rose  v.  Trest- 
rail,  62  Mo.  App.  352.  The  charter  of  cities 
of  the  third  class  provides  that  contracts 
for  improving  streets  shall  be  let  by  com- 
petition bidding.  Section  5860,  Rev.  St 
1899." 

The  soundness  of  the  first  of  these  pro- 
positions is  conceded  for  argument,  but  the 
second  must  be  disapproved  on  the  ground 
that  the  Supreme  Court  ruled  this  precise 
point  against  the  contention  of  defendant 
In  Hund  v.  Rackliffe,  192  Mo.  812,  91  S.  W. 
500.  It  was  said  in  the  opinion:  "No  good 
reason  has  been  given  or  Is  conceivable  why 
the  municipal  assembly  should  not  have 
power  to  extend  the  time  for  the  completion 
of  a  contract  beyond  the  period  specified 
therefor  In  tbe  original  ordinance,  if  the  ex- 
tending ordinance  is  passed  prior  to  the 
expiration  of  the  time  limited  in  the  orig- 
inal ordinance."  The  writer  is  of  tbe  opin- 
ion that  very  good  reasons  supporting  tbe 
opposite  view  aro  to  be  found  in  thcv  cases 
cited  by  defendant;  but  since  we  are  bound 
to  follow  tbe  last  decision  of  the  Supreme 
Court,  we  cannot  do  otherwise  than  to 
adopt  and  apply  the  rule  Just  quoted.  It  la 
true  that  in  the  case  before  the  Supreme 
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Conrt  tiie  ordinance  anthorizing  the  im- 
provement  did  not  specif j  tbe  time  for  Its 
completion,  nor  was  time  made  the  subject 
of  any  general  ordinance;  but  we  do  not 
feel  Justified  In  treating  the  quotation  from 
the  opinion  as  a  mere  dictum.  "It  will  not 
do  to  denounce  everything  as  nnauthorlta- 
tlve  dicta  which  might  possibly  have  been 
omitted  from  an  opinion."  Williams  t. 
Railroad,  106  Mo.  App.,  loc.  dt  64,  79  S.  W. 
1167.  Bvldently  the  court  intended  to  de- 
liver an  authoritative  utterance,  and  we 
must  so  accept  It  The  point  made  by  de- 
fendant against  tbe  action  of  the  trial  court 
In  modifying  the  Judgment  has  been  con- 
sidered and  found  to  be  without  merit 
The  Judgment  Is  affirmed.    All  concur. 

On  Rehearing. 

PER  CURIAM.  We  have  given  this  case 
further  consideration  on  a  rehearing  which 
was  granted  at  last  term,  and  have  con- 
cluded that  the  Judgment  should  be  affirmed 
on  the  opinion  heretofore  rendered. 


BALL  et  al.  v.  REYBURN. 

(Kansas  City  Conrt  of  Appeals.     Missouri. 
April  19,  1909.) 

1.  Attobwey  and  Cuent  (J  143*^— "Unoon- 

8CI0NABLE    CONTBACT." 

An  "unconscionable  contract"  for  attor- 
neys' fees  is  a  fraud,  and  may  be  made  so  to 
appear  by  showing  that  it  Is  such  as  no  man 
in  his  senses,  and  not  ander  a  delusion,  would 
make  on  the  one  hand,  and  as  no  honest  and 
fair  man  would  accept  on  the  other. 

[Ed.  Note. — For  other  cases,  see  Attorney  and 
Client,  Cent  Dig.  H  328-331;  Dec.  Dig.  f 
143.» 

For  other  definitions,  see  Words  and  Phrases, 
vol.  8,  p.  7155.] 

2.  Attobney  and  Client  (S  143*)— Contract 
FOB  Fees— Unconscionable  Contbact. 

Defendant,  having  resided  on  land  abutting 
a  street  for  a  number  of  years,  sued  to  enjoin 
the  city  from  lowering  the  street  grade,  having 
expressed  himself  as  determined  to  prevent  it 
if  it  cost  him  "a  thousand  dollars."  Held,  that 
a  contract  employing  an  attorney  to  represent 
defendant  in  such  action,  and  agreeing  to  pay 
$500  for  his  services,  was  not  unconscionable, 
nor  was  tbe  charge  disproportionate  to  the  serv- 
ice. 

[Ed.  Note. — For  other  cases,  see  Attorney  and 
Client  Cent  Dig.  f  329;   Dec.  Dig.  {  143.»1 

3.  Appeai,  and  Ebrob  (|  1009*)— Review— 
Equity— Findings. 

The  Court  of  Appeals,  while  not  bound  by 
tbe  finding  of  the  trial  court  in  an  equity  case, 
will  nevertheless  defer  largely  on  disputed  mat- 
ters, to  the  conclusions  of  tbe  trial  judge  based 
on  oral  testimony  heard  by  him. 

[Ed.  Note.— For  other  cases,  see  Appeai  and 
Error,  Cent  Dig.  H  3070-3078 :  Dec.  Dig.  { 
1009.*] 

Appeal  from  Circuit  Court  Ray  County; 
Francis  H.  Trimble,  Judge. 

Action  by  Lizzie  8.  Ball  and  another  as 
executors  of  the  will  of  James  Bail,  against 


Adam  K.  Reybum.    Jndgment  for  plaintiffs, 

and  defendant  appeals.    Affirmed. 

James  L.  Farris,  Jr.,  and  Jenkins  &  Black, 
for  appellant.  Lavelock  &  Klrkpatrlck,  for 
respondents. 

ELLISON,  J.  Plaintiffs  are  tbe  execntors- 
of  the  will  of  James  Ball,  and  brought  this- 
action  for  fees  alleged  to  have  been  earned 
by  Ball  as  a  practicing  lawyer  in  Ray  coun- 
ty. They  recovered  Judgment  In  the  trial 
court.  The  petition  was  In  two  counts,  but 
the  second  one  was  abandoned,  and  the  case 
left  to  stand  on  the  first  which  states  tbe 
items  of  indebtedness,  BBd  that  these  bad. 
been  stated  and  agreed  upon  In  vrritlng 
signed  by  the  parties.  The  contract  recites 
that  defendant  was  indel>ted  to  Ball  for  cer- 
tain service  theretofore  rendered,  in  a  case- 
wltb  a  coal  mining  company.  In  the  sum 
of  1200,  of  which  he  had  paid  $50;  that  he 
owed  him  |30  for  Indebtedness,  not  stated 
on  what  account  It  further  recites  that 
defendant  had  employed  Ball  In  a  certain. 
Injtmctlon  case,  brought  to  restrain  tbe  city 
of  Richmond  from  changing  and  lowering 
tbe  grade  of  a  street  In  such  city  upon 
which,  defendant's  property  abutted,  for 
wblch  services  he  was  to  pay  |500.  There- 
appears  a  credit  of  $40  on  the  contract 
which  leaves  a  balance  appearing  to  be  due 
of  $840,  the  amount  for  which  Judgment  is- 
asked  and  rendered.  We  are  asked  to  re- 
view the  evidence  In  tbe  record  as  thongh 
the  case  bad  been  converted  by  defendant's- 
answer  Into  one  In  equity,  and  since  In  our 
opinion,  considered  as  a  case  either  at  law 
or  In  equity,  the  Judgment  should  be  affirm- 
ed, we  have  examined  it  from  the  latter 
standpoint  The  evidence  shows  beyond 
doubt  that  tbe  written  agreement  was  ex- 
ecuted by  defendant  It  is  conceded  that 
the  signature  is  bis,  but  It  Is  shown  that  the 
agreement  was  written  by  typewriter  ou 
two  pages  of  paper,  defendant  signing  at 
the  close,  on  the  last  page,  and  It  Is  claimed 
that  the  first  page  has  been  attached  to  it 
by  ordinary  "fasteners"  after  signing.  The 
evidence  does  not  sustain  tbe  claim. 

The  principal  contention  between  the  par- 
ties is  over  the  charge  of  $500  for  the  in- 
junction case  against  the  city  of  Richmond. 
The  charge  Is  claimed  to  be  so  dispropor- 
tionate to  tbe  Importance  of  tbe  case  and 
tbe  service  rendered  as  tp  be  unconscionable; 
and  that  the  agreement  for  its  payment 
should  be  set  aside.  An  imconscionable 
bargain  is  a  fraud,  and  It  may  be  made  to 
appear  by  showing  that  It  Is  "such  as  no 
man  in  his  senses,  and  not  under  delusion, 
would  make  on  tbe  one  hand,  and  as  no 
honest  and  fair  man  would  accept  on  the 
other."  Chesterfield  v.  janssen,  2  Yes.  Ben. 
125,  155.  We  have  examined  the  evidence 
bearing  upon  this  point  and  have  concluded, 
with  the  learned  trial  Judge,  that  It  does  not 
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Jnsdfy  HB  in  refusing  validity  to  the  agree- 
ment Defendant  -was  a  man  able  to  care 
for  blmself,  and  to  determine  what  effect 
the  proposed  action  of  the  city  he  wished 
to  enjoin  would  hare  on  bis  property,  and 
bis  feelings;  be  baying  resided  at  the  place 
for  a  long  number  of  years.  It  was  shown 
that  be  expressed  blmself  as  determined  to 
prevent  it  if  it  cost  him  "a  thousand  dol- 
lars." To  permit  an  avoidance  of  the  writ- 
ing, on  the  evidence  disclosed  in  the  record, 
would  make  written  contracts  of  too  slight 
•consequence  for  the  proper  security  of  busi- 
ness transactions. 

As  stated  at  the  outset,  the  agreement 
acknowledged  an  indebtedness  of  $30,  and 
a  further  indebtedness  of  $200  as  a  fee  in  a 
«oaI  mining  case,  credited  by  a  payment  of 
$50,  and  we  do  not  tblnlc  the  record  shows 
that  this  was  not  owing.  The  Integrity  of 
the  writing  has  not  been  successfully  im- 
peadied,  and  we,  therefore,  give  effect  to 
its  acknowledgments.  We  say  this,  whether 
It  be  considered  in  either  of  the  three  ways 
which  have  found  expression  in  defendant's 
brief  and  argument,  viz.,  a  mere  written 
acknowledgment,  a  composition  and  settle- 
ment, or  a  contract. 

It  is  rightly  said  that  we  are  not  bound 
by  the  finding  of  the  trial  court  in  an  equity 
«ase.  But  while  that  is  true,  the  constant 
practice  has  been  that,  where  the  case  is 
beard  on  oral  testimony,  the  witnesses  there- 
by facing  the  trial  Judge,  we  defer  largely, 
on  disputed  matters,  to  his  conclusions. 
Wilson  V.  Craig,  176  Mo.,  loc.  dt  403,  7B  B. 
W.  419;  Bank  v.  Murray,  88  Mo.,  loc.  dt. 
196;  Mathias  T.  O'Neill.  94  Mo.,  loc.  clt 
530,  6  S.  W.  253;  Benne  v.  Schnecko,  100 
Mo.,  loc.  cit  257,  IS  S.  W.  82. 

We  have  carefully  considered  the  points 
and  suggestions  made  in  defendantfs  bebalf, 
but  we  find  ourselves  without  right  to  in- 
terfere with  the  Judgment,  and  It  la  ac- 
cordingly afOrmed.    All  concur. 


EEIGKBBT  v.  HAMMOND  PACKING  CO. 

(Kansas  City  Court  of  Appeals.     Missonri. 

April  19,  1909.) 

1.  Masteb  AitD  Servant  (|   107*)— Injubies 
TO    Servant— Neoliosnck—Pbekises—Dis- 

BBPAIB. 

Defendant  packing  company  operated  a 
steamroom  for  washing  iron  trees  by  a  caustic 
soda  bath.  Plaintiff  had  been  in  charge  of  the 
room  for  two  days  before  he  was  injured,  but 
did  not  know  that  caustic  was  used,  supposing 
the  bath  consisted  only  of  steam  and  water. 
Tlie  floor  of  the  washroom  at  the  entrance  to 
the  steamroom  bad  become  worn  and  eaten  by 
the  solution,  which  escaped  so  as  to  form  de- 
pressions which  became  filled  with  solution  dnr- 
mg  the  cleaning  process;  the  sill  and  bottom 
of  the  door  being  likewise  worn  and  eaten  away, 
fonninc  apertures  through  which  the  solution 
eacapea  to  the  floor  of  the  washroom.  Plaintiff 
wore  no  stockings,  and  his  shoes  had  holes  in 
the  soles,  so  that,  when  he  accidently  stepped 


into  one  of  the  pools  of  solution,  his  foot  was 
severely  burned,  forming  an  ulcer  which  did 
not  heal.  ffeM,  that  defendant  was  negligent 
in  allowing  the  place  to  fall  into  such  disrepair. 
[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,   Cent.  Dig.   SS   179,   200;    Dec.   Dig. 

2.  Master  and  Servant  (|  163*)— Injxjbiis 
TO  Servant— Failubk  to  Warn. 

Defendant  was  also  negligent  in  failing  to 
warn  plaintiff  of  the  danger  he  incurred  from 
the  caustic  solution  under  such  circumstances. 

[Ed.  Note. — For  other  cases,'  see  Master  and 
Servant,  Cent  Dig.   ||  314-317;    Dec.  Dig.  { 

3.  Master  and  Servant  (J  101*)— Injuries 
TO  Servant— Cabb  Required  by  Master. 

A  master  is  not  an  insurer  of  the  servant's 
safety,  but  is  only  required  to  exercise  reason- 
able or  ordinary  care  to  guard  the  servant 
against  the  risk  of  injury;  the  master  not  be- 
ing liable  for  the  risks  that  ordinarily  and  nat- 
urally belong  to  the  service,  though  he  must  not 
increase  such  risks  by  his  failure  to  observe  or- 
dinary care. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant  Cent  Dig.  H  135,  172;  Dec.  Dig.  § 
101.*] 

4.  Mabtkb  and  Servant  (|  295*)— Injxtribs 
—  Instructions  —  Dangers  "Necbbsaeily" 
Incident  to  Employment. 

In  an  action  for  injuries  to  a  servant,  the 
court  charged  that,  if  plaintiff  was  employed 
by  defendant,  plaintiff  assumed  all  the  dangers 
"necessarily"  incident  to  such  employment  but 
plaintiff  did  not  assume  any  dangers  arising 
from  or  caused  by  defendant's  carelessness  and 
negligence.  Held,  that  "necessarily,"  as  so  used, 
meant  inevitably,  not  to  be  avoided  even  by  the 
exercise  of  the  highest  degree  of  care,  and  that 
the  instruction  was  therefore  erroneous  as  im- 
posing on  the  master  too  high  a  degree  of  care. 

[E]d.  Note.— For  other  cases,  see  Master  and 
Servant  Cent  Dig.  ||  1168-1179:  Dec  Dig. 
i  29.'>.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  6,  p.  4703.J 

Error  to  Circuit  Court,  Buchanan  County ; 
Henry  M.  Ramey,  Judge. 

Action  by  Ralph  Relckert  against  the  Ham- 
mond Packing  Company.  Judgment  for 
plaintiff,  and  defendant  brings  error.  Re- 
versed and  remanded. 

Vinton  Pike,  for  plaintiff  in  error.  Neville 
&  Grler  and  Ell  Holland,  for  defendant  in 
error. 


JOHNSON,  J.  Plaintiff  sued  to  recover 
damages  for  personal  injuries  alleged  to  have 
been  caused  by  the  negligence  of  defendant, 
bis  employer.  The  answer  is  a  general  de- 
nial. The  cause  was  tried  to  a  Jury  and  is 
here  on  writ  of  error  from  a  Judgment  in 
favor  of  plaintiff. 

Defendant  is  extensively  engaged  in  the 
business  of  meat  packing  at  St.  Joseph.  For 
two  months  or  more  prior  to  his  injury  plain- 
tiff had  been  employed  in  the  washroom  of 
the  oleomargarine  department  of  defendant's 
packing  establishment  Within  this  room 
was  a  smaller  boxlike  room,  called  the 
"steamroom,"  in  which  the  iron  trees  used 
in  banging  meat  were  cleaned.    The  trees 
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were  nm  into  the  steamroom  from  the  wash- 
room on  a  track.  The  door  of  the  steam- 
room  then  was  closed,  and  steam  was  turn- 
ed Into  the  room  and  onto  the  trees  through 
perforated  pipes.  Caustic  soda  was  mixed 
with  the  steam  in  a  way  to  subject  the  trees 
to  a  bath  of  hot  water  strongly  Impregnated 
with  caustic.  The  floor  of  the  room  was 
slightly  concave  to  permit  the  drainage  of 
the  solution  into  a  sewer  inlet  in  the  center 
of  the  floor.  After  the  trees  were  treated 
to  the  bath  IS  or  20  minutes,  the  workman 
in  charge  opened  the  door  and  by  means  of 
a  hook  pulled  them  out  Into  the  washroom. 
Squeegees  were  used  to  dry  the  floor.  Plain- 
tiff had  been  in  charge  of  the  steamroom 
for  two  days  before  his  injury.  He  did  not 
Imow  that  caustic  was  used  in  cleaning  the 
trees,  but  supposed  that  the  bath  consisted 
only  of  steam  and  water.  He  wore  no  stock- 
ings, and  his  shoes  were  old  and  had  holes 
in  their  soles.  From  the  evidence  introduced 
by  plaintiff,  it  appears  that  the  floor  of  the 
washroom  at  the  entrance  to  the  steamroom 
had  become  worn  and  eaten  by  the  solution 
which  escaped  from  the  steamroom  to  an 
extent  to  form  depressions  which  became  fill- 
ed with  the  solution  during  the  cleaning  pro- 
cess. The  sill  and  bottom  of  the  door  like- 
wise had  become  worn  and  eaten  away,  form- 
ing apertures  through  which  the  solution 
escaped  to  the  floor  of  the  washroom.  Plain- 
tiff had  Just  opened  the  door  for  the  purpose 
of  removing  the  trees  he  had  cleaned,  when 
he  accidentally  stepped  into  one  of  the  pools 
described.  His  foot  was  partly  Immersed 
In  the  solution  and  was  severely  burned  by 
the  caustic.  A  chronic  sore  resulted.  The 
physician  who  l>egan  to  treat  plaintlflF  some 
four  months  after  the  injury  testified  that 
be  found  on  the  foot  "an  ancient  ulcer  caused 
by  a  caustic  burn."  He  stated  that  a  bum 
of  this  character  produces  "inflammation; 
low  grade  of  inflammation,  heals  badly  and 
slowly,  sometimes  don't  heal  at  all."  Plain- 
tiff expended  $76  for  medical  treatment,  and 
at  the  time  of  the  trial,  which  was  more  than 
a  year  after  the  injury,  had  not  recovered. 
There  Is  evidence  that  defendant  did  not  In- 
form plaintiff  that  caustic  soda  was  being 
used  in  the  steamroom  nor  advise  him  of 
its  dangerous  properties.  Defendant  had 
actual  knowledge  of  the  defective  condition 
of  the  place  a  long  time  before  the  Injury. 

We  have  stated  the  case  in  its  aspect  most 
favorable  to  the  cause  of  action  asserted. 
There  is  much  evidence  in  the  record  to  im- 
pugn the  credibility  of  plaintiff  and  his  wit- 
nesses, but  we  find  ourselves  compelled  to 
hold  that  the  evidence  adduced  by  blm  was 
substantial.  This  being  the  case,  the  credi- 
bility of  the  witnesses  and  the  weight  to  be 
given  their  testimony  were  issues  tor  the 
Jury  to  solve.  That  the  evidence  of  plain- 
tiff tends  to  accuse  defendant  of  negligence 
is  indisputable.  Considering  the  highly  dan- 
gerous nature  of  the  caustic  used  so  lavish- 


ly, the  dictates  of  care  and  humanity  would 
impel  an  ordinarily  careful  and  prudent 
master  in  the  position  of  defendant  to  exer- 
cise reasonable  care  to  maintain  the  door  of 
the  steamroom  and  the  adjacent  flooring  of 
the  washroom  in  a  state  of  repair  that  would 
prevent  the  escape  of  the  solution  to  places 
where  it  likely  would  come  Into  contact  with 
the  bare  skin  of  the  operator.  We  are  deal- 
ing here  with  a  concealed,  not  a  patent,  dan- 
ger. Plaintiff  did  not  know  the  hidden  risk 
he  was  required  to  encounter,  and  we  think 
the  evidence  supports  the  inference  that  de- 
fendant was  negligent  in  two  respects:  First, 
in  allowing  the  place  to  fall  into  such  ill 
repair  that  it  became  nothing  short  of  a  man- 
trap; and,  second,  in  not  informing  plain- 
tiff of  the  lurking  danger.  The  demurrer 
to  the  evidence  which  defendant  argues 
should  have  been  given  was  properly  over- 
ruled. 

With  one  exception,  all  the  asslgnmenta 
of  error  are  found  to  be  without  merit  The 
exception  relates  to  the  second  instruction 
given  at  the  request  of  plaintiff  which  is  as 
follows:  "The  court  instructs  the  Jury  that. 
If  plaintiff  was  employed  by  defendant,  plain- 
tiff assumed  as  a  part  of  bis  employment  all 
the  dangers  necessarily  Incident  to  such  em- 
ployment, but  that  plaintiff  did  not  assume 
any  dangers  arising  from  or  caused  by  tlie 
carelessness  and  negligence  of  defendant." 
The  version  of  the  injury  given  in  the  evi- 
dence of  plaintiff  Is  contradicted  in  all  essen- 
tial particulars  by  the  evidence  of  defendant, 
which  tends  strongly  to  show  that.  If  plaintiff 
were  Injured  by  coming  into  contact  with  the 
caustic.  It  was  in  a  way  to  bespeak  either  bis 
own  negligence  or  one  of  the  natural  risks 
of  the  employment,  as  the  proximate  cause. 
If  the  definition  in  the  instruction  of  the 
risks  assumed  by  plaintiff  enlarged  the  scope 
of  defendant's  duty  to  plaintiff,  its  serv- 
ant, the  error  must  be  deemed  prejudicial. 
In  view  of  the  fact  that  the  solution  of  the 
question  of  whether  the  injury  was  caused 
by  defendant's  negligence  or  by  one  of  the 
risks  incidental  to  the  employment  depended 
on  the  solution  of  sharply  contested  issues 
of  fact  The  master  is  not  the  insurer  of 
the  servant  nor  is  he  required  to  exercise 
extraordinary  care  to  guard  his  servant 
against  risk  of  injury.  His  duty  Is  to  exer- 
cise reasonable  or  ordinary  care.  For  risks 
that  ordinarily  and  naturally  belong  to  the 
service,  the  master  is  not  liable.  He  must 
not  increase  those  risks  by  bis  failure  to 
observe  the  degree  of  care  and  solicitude 
for  the  protection  of  his  servant  that  would 
characterize  the  conduct  of  an  ordinarily 
prudent  person  in  his  situation,  and,  sliould 
bis  failure  to  perform  this  duty  result  in 
injury  to  his  servant,  the  latter  may  recover 
the  damages  sustained,  provided  the  servant 
himself  t>e  free  from  negligence  contributing, 
to  the  injury ;  but,  if  the  injury  to  the  serv- 
ant result  from  one  of  the  natural  and  ordl- 
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nary  bazards  of  the  bnalnesa,  he  has  no  cause 
of  action  against  bis  master.  Such  hazards 
the  servant  assumes  as  Incidents  of  his  em- 
ployment Henry  v.  Railway,  109  Mo.  488, 
19  S.  W.  239;  Muslck  v.  Dold,  58  Mo.  App. 
322;  Lncey  t.  Oil  Co.,  129  Mo.  32,  31  S.  W. 
340 ;  Thompson  v.  Railway,  86  Mo.  App.  141 ; 
Mlnnler  y.  Railway,  167  Mo.  99,  66  S.  W. 
1072. 

The  declaration  in  the  instruction  to  the 
effect  that  plaintiff  assumed  only  those  dan- 
gers that  were  necessarily  incident  t6  the 
employment,  and  did  not  assume  those  caus- 
ed by  defendant's  negligence,  was  equivalent 
to  the  assertion  that  dangers  which  might 
ordinarily  and  naturally  but  not  necessarily 
belong  to  the  service  were  dangers  not  as- 
sumed by  the  servant  and,  consequently, 
were  among  those  which  the  care  of  the 
master  should  take  into  account  and  obviate. 
"Necessary"  means  inevitable,  not  to  be 
avoided  even  by  the  exercise  of  the  highest 
degree  of  care,  and  the  corollary  of  the  prop- 
osition of  the  instruction  that  only  unavoid- 
able risks  are  assumed  by  the  servant  is 
that  the  master  must  exercise  the  highest 
degree  of  care  to  furnish  his  servant  a  safe 
place  in  which  to  work.  This  is  opposed  to 
the  well-settled  rule  of  the  substantive  law. 

For  the  error  In  giving  this  Instruction, 
the  Judgment  Is  reversed,  and  the  cause  re- 
manded.   All  concur. 


SMITH  T.  J.  H.  CARTER  ft  CO. 

(Kansas  City  Court  of  Appeals.    Missouri. 

April  19,  1909.) 

1.  CoNTBAcTB  (8  322»)_— Breach— Actions. 

Where,  in  an  action  for  breach  of  a  con- 
tract for  the  sale  of  a  teaming  outfit,  including 
defendants'  agreement  to  employ  plaintiff  to 
do  their  hanline  for  a  year,  no  damages  relating 
to  the  sale  of  the  property  were  submitted,  but 
only  those  applicable  to  the  alleged  breach  of 
the  employment  contract,  whether  the  teams  be- 
longed to  defendants,  prior  to  the  sale,  or  to  a 
thira  person  for  whom  defendants  acted,  was 
not  material. 

[£)d.   Note.— -For  other  cases,  see  Contracts, 
Dec.  Dig.  I  322.*] 

2.  Contracts    (8    280*)  —  Construction  — 
Breach. 

Where  defendants,  as  part  of  a  contract 
for  the  sale  of  a  teaming  outfit,  agreed  to  em- 
ploy plaintiff  to  do  all  defendants'  haaling  at  a 
guaranteed  gross  annual  income  of  from  $900 
to  $1,300,  defendants  were  bonnd  to  furnish 
plaintiff  the  hanling  for  the  stores  for  a  year, 
and,  having  sold  the  stores  to  another  within 
three  monus  after  the  contract  was  made,  did 
not  perform  by  famishing  plaintiff  snch  employ- 
ment aa  they  might  have  for  him. 

[Ed.   Note.— For  other  cases,  see  Contracts, 
Dec.  Dig.  8  280.  •] 

3.  Damages  (8  62*)  —  Contract  —  Bbbaoh  — 
Waiver— Duty  to  Diminish  LiOSS. 

Defendants,  the  owners  of  certain  country 
stores,  having  contracted  with  plaintiff  to  do 
all  their  hauling  for  a  year,  sold  the  stores  to 
another,  after  which,  for  a  short  period,  plain- 
tiff did  hauling  for  the  buyer.    Held,  that  plain- 


tiff did  not  thereby  waive  his  right  to  recover 
damages  from  defendant  for  breach  of  contract, 
being  bound  to  do  all  he  could  to  minimize  his 
damages. 

[Ed.  Note.— For  other  cases,  see  Damages, 
Dec.  Dig.  {  62.*] 

Appeal  from  Circuit  Court,  Harrison  Coun- 
ty;  Geo.  W.  Wanamaker,  Judge. 

Action  by  C.  J.  Smith  against  J.  H.  Car- 
ter ft  Co.  Judgment  for  plaintiff,  and  de- 
fendants appeal.    Affirmed. 

A.  S.  Cummlng  and  J.  M.  Sallee,  for  ap- 
pellants. J.  C.  Wilson  and  Garland  Wilson, 
for  respondent. 

JOHNSON,  J.  This  suit  was  begun  be- 
fore a  Justice  of  the  peace  to  recover  dam- 
ages, laid  at  ¥250,  sustained  from  the  breach 
by  defendants  of  a  contract  between  them 
and  plaintiff.  A  trial  to  a  Jury  In  the  cir- 
cuit court,  where  the  cause  was  appealed, 
resulted  In  a  verdict  and  Judgment  for  plain- 
tiff in  the  sum  of  $115.  After  ineffectually 
moving  for  a  new  trial  and  in  arrest  of  Judg- 
ment, defendants  brought  the  case  here  by 
appeal. 

Defendants  were  partners  doing  business 
as  general  merchants  at  Hatfield  and  Paw- 
nee, small  inland  towns  in  Harrison  county. 
Blythedale  was  the  nearest  railroad  station 
to  both  towns,  and  defendant  had  freight 
for  transportation  by  wagon  between  their 
stores  and  the  railroad  station,  in  the  haul- 
ing of  which  four  horses  and  two  wagons 
were  employed.  This  hauling  cost  them 
from  $900  to  $1,300  per  year,  at  the  rates 
paid.  In  April,  1906,  defendants  entered.ln- 
to  an  oral  contract  with  plaintiff  to  sell  him 
the  property  used  In  doing  the  hauling  for 
$300.  This  property  consisted  of  four  hors- 
es, two  wagons,  two  sets  of  harness,  and  a 
bobsled.  Plaintiff  executed  and  delivered  to 
defendants  his  promissory  notes  for  the  pur- 
chase price,  and  afterwards  paid  the  notes, 
with  the  exception  of  $15.  Plaintiff  asserts 
in  his  pleadings  and  proof  that,  as  a  part  of 
the  contract  of  sale,  defendants  employed 
him  to  do  all  their  hauling  at  a  stated  rate 
for  one  year  and  guaranteed  that  his  gross 
Income  therefrom  would  be  from  $900  to 
$1,300.  Plaintiff  did  the  hauling  for  three 
months  and  received  therefor  about  $280. 
Defendants  then  sold  their  stores,  and  their 
successors  in  business  gave  their  hauling  to 
plaintiff  a  brief  period  and  then  made  other 
arrangements. 

The  solution  of  the  questions  arising  from 
the  Insistence  of  defendants  that  their  de- 
murrer to  the  evidence  should  have  been 
sustained  will  sufficiently  dispose  of  the 
case.  Defendants  contend  that  the  property 
sold  actually  belonged,  not  to  them,  but  to 
the  man  who  had  been  doing  their  hauling. 
In  the  negotiations  with  plaintiff,  they  treat- 
ed the  property  as  tholr  own,  sold  and  trans- 
ferred it  to  him,   and  accepted  his  notes 
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made  payable  to  their  prder  in  payment  of 
the  purchase  price.  In  the  instructions  no 
-damages  relating  to  the  sale  of  the,  property 
were  submitted,  and  the  only  damages  to 
w^'^h  the  attention  of  the  Jury  was  directed 
were  those  relating  to  the  breach  of  the  al- 
leged contract  of  employment  With  the 
Issues  thus  restricted,  the  question  of  who 
owned  the  property  Is  unimportant.  It  ap- 
pears beyond  dispute  that  defendants  had 
an  Interest  In  the  sale  of  the  property, 
enough  to  constitute  Its  purchase  by  plain- 
tiff a  sufficient  consideration  for  their  prom- 
ise to  employ  him  to  do  their  hauling.  We 
find  substantial  evidence  to  the  eftect  that 
defendants,  as  a  part  of  the  transaction, 
promised  to  give  plaintiff  their  hauling  for 
•one  year,  and,  finding  further  that  the  prom- 
ise was  supported  by  a  consideration,  we 
pass  to  the  question  of  whether  the  sale  of 
their  business  by  defendants  and  the  almost 
Immediate  refusal  of  their  vendee  to  con- 
tinue the  employment  of  plaintiff  constitut- 
«d  a  breach  by  them  of  the  contract  of  em- 
ployment. 

Our  construction  of  the  contract,  as  stat- 
ed by  plaintiff.  Is  that  defendants'  obligated 
themselves  to  give  plaintiff  all  of  their  haul- 
ing for  one  year  and  guaranteed  that  his 
gross  income  therefrom  would  be  not  less 
than  ?900.  Defendants  argue  that  they  did 
not  bind  themselves  not  to  discontinue  the 
business,  and  consequently  that  all  they 
were  required  to  do  after  they  sold  out  was 
to  continue  to  give  plaintiff  such  employ- 
ment as  they  might  have  for  him.  We  do 
not  adopt  this  narrow  construction  of  the 
agreement.  The  true  intent  of  the  parties 
was  that  plaintiff  should  do  the  hauling  for 
the  stores  during  the  period  specified.  That 
was  the  real  Inducement  offered  to  him  to 
purchase  the  teaming  outfit,  and,  while  de- 
fendants had  the  right  to  sell  their  busi- 
ness, they  were  bound.  If  they  did  sell  it,  to 
provide  for  the  performance  of  their  con- 
tract with  plaintiff,  and  their  omission  to 
perform  this  obligation,  whatever  the  cause, 
constituted  a  breach  of  the  contract  for 
which  plaintiff  would  have  a  right  of  action 
for  the  damages  sustained.  The  facts  be- 
fore us  differ  In  essential  particulars  from 
those  considered  by  the  Supreme  Court  in 
Perry  Co.  v.  Railway,  128  Mo.  224,  27  S.  W. 
568,  30  S.  W.  430,  much  relied  on  by  defend- 
ants. We  find  nothing  in  that  case  at  vari- 
ance with  the  conclusion  expressed. 

We  do  not  agree  with  defendants  that 
plaintiff  released  them  from  the  perform- 
ance of  the  contract  by  accepting  employ- 
ment from  their  vendee.  The  evidence 
shows  conclusively  that  plaintiff  was  not  In- 
formed of  the  sale  of  the  stores  until  after 
the  sale  was  consummated,  and  that  he  con- 
tinued to  do  the  hauling  for  the  stores  at 
the  request  of  defendants.  He  did  not 
agree,   and  was  not  asked,  to  release  de- 


fendants from  the  contract.  After  the  breach 
it  was  his  duty  to  do  all  he  could  to  mini- 
mize his  damages,  but,  as  we  have  said, 
there  was  no  breach  until  he  was  deprived 
of  the  hauling,  and  before  the  breach  oc- 
curred his  reliance  on  the  assurance  of  de- 
fendants that  the  contract  would  be  perform- 
ed by  their  vendee  should  not  be  regarded 
as  the  expression  on  his  part  of  an  Intention 
to  waive  his  right  to  hold  them  to  the  per- 
formance of  the  contract. 

We  find  no  merit  in  the  contention  that 
the  suit  was  prematurely  brought  The  de- 
murrer to  the  evidence  was  properly  over- 
ruled. The  Instructions  to  the  Jury  are  in 
harmony  with  the  views  expressed  and  de- 
clare the  correct  rule  for  measuring  the 
damages,  and  the  amount  assessed  as  dam- 
ages is  warranted  by  the  evidence. 

There  Is  no  error  in  the  record,  and,  ac- 
cordingly, the  Judgment  is  affirmed.  All 
concur. 


BOWEN  V.  EPPERSON  et  aL 

(Kansas  City'  Court  of  Appeals.     Missoari. 
April  19,  1909.) 

1.  Tbiai.  ({  243*)— Instbuctiors  — Apfuoa- 
BiLiTT  TO  Case. 

Where  the  court  had  properly  instructed 
that  defendant  could  not  be  held  liable  as  a 
partner  unless  his  conduct  led  plaintiff  to  be- 
lieve he  was  a  partner,  a  subsequent  instruc- 
tion, submitting  the  theory  of  an  actual  part- 
nership by  virtue  of  a  cpntract,  was  erroneous 
and  confusing. 

[Ed.  Note.— For  other  cases,  see  Trial,  Dec. 
Dig.  §  243.*] 

2.  Tbiai,  (|  295*)— Irstbdotiors— Conbtbuc- 
TioN  as  a  Whole. 

Error  in  submitting  the  case  upon  the  the- 
ory of  an  actual  partnership,  after  properly 
instructing  that  defendant  could  only  be  held 
liable  as  a  partner  if  bis  conduct  had  led  plain- 
tiff to  believe  he  was  such,  was  not  cured  by 
the  fact  that  the  first  instruction  given  was 
proper. 

[Ed.  Note.— For  other  cases,  see  Trial,  Dec 
Dig.  f  295.*] 

3.  Tbial  (5  191*)  — Instructions  — AssuMP- 
TiONS  BT  Judge  as  to  Facts. 

In  an  action  against  defendants  as  itart- 
ners  for  work  done,  where  the  court  instructed 
that  the  relationship  between  defendants  made 
them  prima  facie  partners,  but  there  was  evi- 
dence tending  to  explain  their  relation  and 
show  that  one  of  them  was  not  a  partner  in  fac^ 
an  instruction  to  find  for  plaintiff  if  either  of 
defendants  ordered  the  work  done  was  errone- 
ous, as  directing  a  verdict  for  plaintiff  on  th« 
ground  that  an  actual  partnership  existed. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  H  420-431 :  Dec.  Dig.  i  191.*] 

4.  Tbiai.  (|  234*)— Irbtbuotiors— Admissi- 
BiuTY  or  Evidence. 

WJiere  a  contract  between  appellant  and 
the  other  defendants  was  admissible  to  show 
that  he  was  not  a  partner  of  the  others,  it  was 
error  to  instruct,  in  an  action  against  defend- 
ants for  work  claimed  to  have  been  done  for 
them  as  partners,  that  if  plaintiff  did  not  know 
of  the  existence  of  the  written  contract  whea 
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he  made  the  gooda,  it  should  not  be  oouddeied 
b7  the  Jury. 

[E<d.  Note. — For  other  cases,  see  Trial,  Dec. 
Dig.  {  234.*] 

6.  Pabtnbxship  (8  48*)— AoTioRS  —  Aduissi- 

BIUTT  or  EVIDBMCE. 

Id  an  action  against  defendants  for  worlc 
claimed  to  have  been  done  for  them  as  part- 
ners, a  contract  between  defendants,  by  which 
title  to  partnership  property  of  the  others  was 
conveyed  to  one  of  them  to  secnre  advances  he 
might  make  to  enable  them  to  perform  a  part- 
nersUp  contract,  and  to  secure  to  him  a  cer- 
tain sum  out  of  the  profits  of  such  contract, 
was  admissible  to  explain  such  defendant's  con- 
nection with  the  others,  and  to  show  that  he  was 
not  a  partner. 

[Ed.  Note.— For  other  cases,  see  Partnership, 
Dec.  Dig.  {  48.*] 

8.  Pabtnebship  (S  84«)  —  Relation  —  Pabt- 

nebship  bt  estoppki.. 

Liability  as  a  partner  by  a  holding  out  as 
sndi  to  third  persons,  where  no  partnership  in 
fact  exists,  is  imposed  on  the  theory  that  by 
Us  conduct  persons  dealing  with  the  apparent 
IMirtner  were  led  to  belieye  that  a  partnership 
existed. 

[Ed.  Note.— For  other  cases,  see  Partnership, 
Cent.  Dig.  I  49;    Dec.  Dig.  4  34.*] 

7.  Pabtnebship  (|  84*)— Evjdenob— Pboof  of 
Holding  Otrr— Advissibilitt. 

Matters  leading  one  to  believe  that  a  part- 
nership existed  must  have  occurred  before  such 
belief  was  formed  and  acted  upon,  in  order  to 
create  a  partnership  liability  by  estoppel. 

[Ed.  Note.— For  other  cases,  see  Partnership, 
Cent.  Dig.  |  49;   Dec.  Dig.  i  34.»] 

Appeal  from  Circuit  Court,  Jackson  Coun- 
ty; J.  H.  Slover,  Jndge. 

Action  by  C.  K.  Bowen  against  U.  8.  Ep- 
person and  others.  From  a  Judgment  for 
plaintiff,  the  defendant  named  appeals.  Re- 
versed and  remanded. 

Ashley,  Gilbert  &  Dnnn,  for  appellant  L. 
£.  Durham,  for  respondent. 


ELLISON,  J.  Plaintiff  Instituted  this  ac- 
tion against  the  three  defendants  as  part- 
ners. His  claim  Is  based  on  an  account  for 
photographs  alleged  to  have  been  taken  by 
him  and  furnished  to  defendants  at  their  re- 
guest  He  obtained  Judgment  In  the  circuit 
court  for  $489,  and  defendant  Epperson 
alone  appealed. 

Each  of  the  defendants  filed  an  answer 
denying  the  partnership  under  oath.  Defend- 
ant Epperson  admitted  getting  photographs 
of  the  valne  of  |7,  which  sum  he  tendered, 
and  for  which  he  offered  to  permit  Judgment 
The  principal  controversy  here  relates  to  the 
attempt  to  make  out  defendant  Epperson's 
liability  by  reason  of  a  partnership.  It  ap- 
pears that  defendants  Winning  and  Rudd 
were  associated  together  as  partners,  and 
that  among  other  matters  of  partnership, 
was  a  contract  which  Rudd  had  made  with 
the  Missouri,  Kansas  &  Texas  Terminal  Com- 
pany, whereby  they  were  to  do  a  large 
amount  of  grading  of  certain  lands  in  Rose- 
dale,  Kan.;  that  they  needed  financial  as- 
sistance to  carry  out  their  contract  and  call- 


ed upon  Epperson  to  furnish  It  The  result 
was  a  written  contract  between  them,  of 
some  length  and  detail,  which  was  Intended 
to  secure  Epperson  In  the  advances  he  should 
make,  by  putting  the  title  of  the  Winning  & 
Rudd  partnership  property  in  him  as  a  trus- 
tee, and  further  securing  to  him  for  such  ad- 
vances a  bonus  of  $3,000  and  a  certain  part 
of  the  profit  which  Winning  &  Rudd  should 
make  out  of  the  contract  We  need  not  set 
out  the  contract  In  full ;  suffice  it  to  say  the 
trial  court  rightly  held  that  it  did  not  con- 
stitute Epperson  a  partner,  and  the  case  was 
thus  left  and  could  properly  only  be  consid- 
ered from  the  standpoint  of  a  partnership  as 
to  third  persons  by  estoppel. 

Thus  considered.  It  is  apparent  that  It  was 
not  correctly  submitted  to  the  Jury  by  the  In- 
structions. In  the  first  place  we  have  the 
court  declaring  to  the  Jury,  by  defendant's' 
Instruction  No.  4,  that  there  was  no  partner- 
ship In  fact  with  Epperson,  thus,  as  Just 
written,  properly  holding  that  the  contract 
did  not  constitute  him  a  partner,  and  that 
he  could  only  be  held  liable  by  conduct  such 
as  to  lead  plaintiff  to  believe  he  was  a  part- 
ner. Tet  plaintiff  obtained  an  Instruction 
(No.  1)  submitting  the  case  upon  the  ground 
of  an  actual  partnership,  thus  in  that  way 
affirming  that  the  contract  Itself  was  one  of 
partnership.  The  Instructions  were  confus- 
ing, and  the  fact  that  the  one  for  defendant 
was  right  does  not  cure  the  error  of  plaln- 
Uffs.  Wojtylak  v.  Coal  Co.,  188  Mo.  200,  87 
S.  W.  506 ;  Baer  v.  Llsman,  86  Mo.  App.  317. 
The  latter  Instruction  was  furthermore  erro- 
neous In  Informing  the  Jury  that  under  cer- 
tain arrangements  between  defendants,  "they 
were  priflia  facie  partners,"  and  then  on  that 
basis  proceeding  to  direct  them.  In  absolute 
terms,  to  find  for  plaintiff  If  either  of  de- 
fendants ordered  the  photographs.  To  say 
that  defendants  were  only  prima  fade  part- 
ners is  nothing  more  than  to  say  they  were 
partners,  unless  their  relationship  was  ex- 
plained; that  is  to  say,  they  were  partners 
if  nothing  more  was  shown.  But  the  case 
was  filled  with  explanatory  evidence,  and  it 
was  therefore  highly  prejudicial  to  base  an 
absolute  direction  on  a  mere  showing  of  one 
side  of  the  controversy.  The  effect  of  the 
Instruction  could  not  have  been  less  than  to 
direct  a  verdict  for  plaintiff  on  the  written 
contract. 

There  was  also  error  in  giving  plaintiff's 
Instruction  No.  4,  wherein  the  Jury  were  told 
that,  if  plaintiff  bad  no  knowledge  of  the  ex- 
istence of  the  written  contract  when  he  did 
the  work  sued  for,  then  It  should  not  be  con- 
sidered by  them  In  making  a  verdict.  As  ex- 
plained by  the  trial  court  when  It  was  intro- 
duced, the  contract  was  made  proper  evi- 
dence for  defendant  by  the  course  of  the  evi- 
dence as  drawn  out  by  plaintiff.  It  was 
proper  evidence  as  tending  to  explain  the 
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connection  which  Epperson  had  with  the 
.other  defendants,  and  as  tending  to  show 
that  his  connection  and  association  with  them 
was  for  other  purposes  than  partnership. 
Scholtz  V.  Freud,  128  Mich.  72,  87  N.  W.  130. 

Defendant  asked,  and  was  refused,  an  in- 
struction (No.  7)  in  which  it  was  declared 
that  any  holding  out  by  defendant  Epperson 
as  a  partner  must  have  been  known  to  plain- 
tltr,  and  relied  upon  by  him  before  contract- 
ing the  pictures  sued  for,  and  that  knowledge 
obtained  after  that  could  not  affect  the  case. 
The  theory  of  holding  one's  self  out  as  a  part- 
ner when  in  point  of  fact  he  Is  not  as  be- 
tween himself  and  those  charged  to  be  his 
copartners  Is  that  he  has,  by  conduct,  led 
persons  dealing  with  the  supposed  partners 
Into  the  belief  that  a  partnership  existed. 
Matters  leading  to  this  belief  must,  of  course, 
have  transpired  before  the  belief  became 
fixed  in  the  creditor's  mind.  The  instruction 
should  have  been  glTcn.  Rlmel  y.  Hays,  83 
Mo.  200;  Gamble  t.  Grether.  108  Mo.  App.. 
loc.  clt.  343,  83  S.  W.  806.  We  have  been 
cited  by  plaintiff  to  the  cases  of  Dale  &  Ben- 
nett T.  Mining  Co.,  110  Mo.  App.  317,  85  S. 
W.  929,  and  Tamblyn  v.  Scott,  111  Mo.  App. 
49,  85  S.  W.  918,  but  we  do  not  see  where 
they  apply  to  the  case  at  bar.  Defendant 
has  suggested  that  there  was  no  evidence 
whatever  of  a  partnership.  This  excludes 
any  reasonable  Inference  to  be  drawn  from 
the  evidence.  After  consideration  we  feel  we 
would  not  be  Justified  in  so  ruling.  The  case, 
If  tried  again,  should  be  on  the  question 
whether  defendant,  by  a  course  of  conduct 
before  the  contract,  led  plaintiff  to  believe 
he  was  a  partner. 

The  Judgment  is  reversed,  and*  cause  re- 
manded.   All  concur. 


JOHNSON  ▼.  DAII/T. 

(Kansas  City  Court  of  Appeals.     Missouri. 
April  19,  1909.) 

1.  Assault  and  Battebt  (J  48*)— Civjj,  Ac- 
tion—Conflicting  Instructions. 

There  is  not  such  conflict  between  instruc- 
tions as  to  mislead  the  jury;  one  given  fof 
plaintiff  declaring  that  if  defendant  willfully 
beat  him  he  can  recover  unless  be  first  attacked 
defendant,  and  such  attack  was  resisted  with  no 
more  force  than  necessary,  and  the  other  given 
for  defendant  being  in  keeping  with  his  de- 
fense tbat,  though  he  may  have  assaulted  plain- 
tiff, he  had  a  right  to  make  such  assault  if  the 
appearances  jastified  him  in  judging  from  plain- 
tiff's actions  that  plaintiff  was  about  to  in- 
flict great  bodily  harm  on  him. 

[Ed.  Note. — For  other  cases,  see  Assanlt  and 
Battery,  Dec.  Dig.  {  43.*] 

2.  Assault  and  Battebt  (|  26*)— Justifica- 
tion—Bttbden  OF  Pboof. 

Plaintiff  having  shown  an  assanlt  on  blm, 
it  Is  presomed  to  have  been  unlawful,  and  de- 
fendant has  the  burden  of  jaatifying  it. 

CEd.  Note. — For  other  cases,  see  Assault  and 
Battery,  Cent.  Dig.  i  36;   Dec.  Dig.  {  26.*] 


8.  Assault  and  Battebt  (f  88*)— Daicaoes. 

As  part  of  the  damages  for  assault  and 
battery  plaintiff  may  recover  for  any  humilia- 
tion and  disgrace  shown  by  the  evidence  to  have 
been  suffered  by  him  because  thereof. 

[Eld.  Note.— For  other  cases,  see  Assault  and 
Battery,  Cent.  Dig.  i  63 ;   Dec  Dig.  |  3a*] 

4.-  Assault  and  Batteby  ({  13*)— Instbuc- 
TioNS  —  Self-Defense — Pbovokino  Diffi- 
cultt. 

Reasonable  Inferences  to  be  drawn  from 
the  evidence  justifying  It,  an  Instruction  sub- 
mitting the  hypothesis  of  defendant  having 
brought  on  and  provoked  the  difficulty,  in  which 
case  defendant  could  not  rely  on  self-defense. 
Is  properly  given  in  an  action  for  assault  and 
battery. 

[Ed.  Note.— For  other  cases,  see  Assault  and 
Battery,  Cent.  Dig.  |  11 ;    Dec.  Dig.  i  13.*] 

5.  TBiAL  (J  260*)  —  iNSTBUCTioNS  —  Repeti- 
tion. 

One  may  not  complain  of  refusal  of  an  in- 
struction substantially  embodied  in  another 
given. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.   IS  651-659;    Dec.   Dig.   §   260.*] 

Appeal  from  Clrcoit  Court,  Harrlaon  Coun- 
ty; G.  W.  Wanamaker,  Judge. 

Action  by  John  R.  Daily  against  WUliam 
Johnson.  Judgment  for  plaintiff.  Defendant 
appeals.     Affirmed. 

J.  M.  Sallee  and  S.  P.  Davisson,  for  ap- 
pellant Barlow  &  Barlow,  J.  C.  Wilson,  and 
W.  H.  Leazenby,  for  respondent 

ELLISON,  J.  This  Is  an  action  for  as- 
sault and  battery  in  which  plaintiff  obtained 
Judgment  In  the  trial  court  The  evidence 
showed  much  111  feeling  between  the  parties 
had  existed  for  a  considerable  period.  Tbey 
were  relatives  and  neighbors  residing  in  the 
country  in  Harrison  county.  Finally  they 
met  in  the  public  road.  Defendant  In  his 
buggy  passed  plaintiff  who  was  walking  in 
the  road.  The  buggy  wheel  brushed  against 
plaintiff  and  thus  started  a  fight  between 
them,  resulting  in  defendant  committing  the 
assault  with  a  hammer.  Who  was  the  aggres- 
sor was  a  matter  of  dispute  between  the  par- 
ties. As  to  whether  there  was  any  occasion 
for  self-defense  on  defendant's  part  was  like- 
wise a  matter  of  dispute.  Indeed,  such  was 
the  state  of  contradictory  evidence  In  the 
cause,  we  need  not  go  into  any  detailed  state- 
ment of  it,  since  it  was  all  submitted  to  the 
Jury,  who  found  in  plaintiff's  favor,  and  since 
we  must  abide  by  that  finding  it  is  only  cum- 
bering the  record  to  set  forth  what  the  evi- 
dence was  upon  which  the  Jury  acted. 

We  will  therefore  address  ourselves  to  the 
criticism  made  of  the  instructions.  One  was- 
given  for  plaintiff  wherein  it  was  declared 
tbat,  if  defendant  violently  and  willfully  beat 
and  wounded  the  plaintiff,  then  the  verdict 
should  be  for  him  unless  plaintiff  first  made 
an  attack  on  defendant  and  that  be  resisted 
such  attack  by  using  no  more  force  to  repel 
it  than  was  necessary.  Defendant  claims 
that  instruction  to  be  In  confilct  with  No.  Z 
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given  at  Ills  request,  wherein  the  Jnry  were 
told  tbat  If  they  believed  the  defendant  ap- 
prehended that  plaintiff  was  about  to  do  him 
some  great  bodily  harm,  and  that  there  was 
reasonable  cause  for  believing  the  danger 
was  Imminent,  and  that  such  danger  wag 
aboat  to  fall  upon  him,  then  he  had  a  right 
to  act  on  appearances  and  to  use  such  force 
as  seemed  necessary  to  avoid  the  danger,  and 
he  was  not  required  to  nicely  gauge  the 
amount  of  force  necessary  to  repel  the  as- 
sault. The  first  of  these  directs  in  plalntlfTs 
behalf  that.  If  defendant  assaulted  and  beat 
plalntur,  then  the  finding  should  be  for  him, 
unless  it  appeared  from  the  evidence  that 
plaintiff  first  attacked  him  and  he  resisted 
with  no  more  force  than  was  necessary. 
Speaking  in  general  terms,  the  second  directs 
In  defendant's  behalf,  and  In  keeping  with 
his  defense,  that  though  he  may  have  assault- 
ed plaintiff,  yet  he  had  a  right  to  make  such 
assault  if  the  appearances  Justified  him  in 
judging  from  plaintiff's  actions  that  plain- 
tiff was  about  to  inflict  great  bodily  harm 
upon  him.  We  do  not  see  any  such  conflict 
between  them,  when  read  together,  as  would 
Justify  us  In  saying  that  they  would  mislead 
or  confuse  the  Jury. 

Instruction  No.  2,  given  for  plaintiff,  is  said 
to  be  erroneous  in  that  it  states  that  defend- 
ant admits  striking  the  plaintiff.  In  our 
opinion  the  evidence  Justified  the  instruc- 
tion. In  view  of  defendant's  statements  in 
his  testimony  in  his  own  behalf  it  would  be 
idle  to  deny  that  he  conceded  or  admitted 
striking  the  plaintiff. 

It  is  insisted  that  the  Instruction  put  the 
burden  of  proof  on  the  defendant.  The  rule 
Is  that,  while  the  plaintiff  has  the  burden  of 
making  out  Ms  case  of  assault  upon  himself, 
yet,  when  he  shows  the  assault,  it  is  pre- 
sumed to  be  unlawful,  and  he  is  not  requir- 
ed to  go  further  and  prove  that  It  was  not 
made  in  defense  of  the  person  of  his  assail- 
ant. That  is  an  excuse  or  Justiflcatiou  for 
the  assault  which  must  be  proved  by  the 
party  who  offers  it.  In  Orscheln  t.  Scott, 
90  Mo.  App.  3S2,  we  reviewed  the  decisions 
of  the  Supreme  Court,  as  well  as  other  au- 
thorities on  this  question,  and  need  do  no 
more  than  refer  to  that  case. 

Objection  is  urged  against  the  propriety  of 
instructions  Nos.  -3  and  5,  given  for  the 
plaintiff.  The  latter  permitted  as  a  part  of 
the  measure  of  damages  humiliation  and  dis- 
grace if  suffered  by  plaintiff  by  reason  of 
the  assault.  The  evidence  Justified  the  in- 
struction, and  the  objection  is  not  well  taken. 
Tbe  former  submitted  the  hypothesis  of 
defendant  bringing  on  and  provoking  the 
difficulty.  In  which  case  he  could  not  invoke 
the  right  of  self-defense  to  shield  himself 
from  the  consequence  of  his  own  wrong. 
The  entire  evidence  considered,  and  reason- 
aide  inferences  to  be  drawn  from  much  of 
it,  abundantly  Justified  the  instruction.     It 


Is  true,  as  said  in  State  v.  Walker,  196  Mo. 
78,  83  S.  W.  384,  "it  Is  error  for  the  trial 
court  to  frit  away  the  right  of  self-defense 
by  inviting  the  Jury  to  enter  the  field  of 
conjecture";  but  tbe  record  here  does  not 
present  such  a  case. 

There  is  no  Just  ground  to  complain  of  tbe 
refusal  of  defendant's  instruction  No.  7.  It 
was  substantially  embodied  In  No.  2,  given 
for  him. 

Finally,  there  is  a  statement  In  a  very  gen- 
eral way  that  "the  court  erred  in  admitting 
incompetent,  irrelevant.  Immaterial,  and  il- 
legal evidence  on  the  part  of  the  plaintiff 
over  the  objection  of  defendant,  and  in  re- 
jecting material,  competott,  and  legal  evi- 
dence offered  on  the  part  of  the  defendant." 
There  is  then  set  out  near  five  pages  of  evi- 
dence. Much  of  this  related  to  some  diffi- 
culty between  the  parties  several  years  prior 
to  this.  Some  of  It  tended  to  Inquire  Into 
tbe  merits  of  ill  feeling  between  one  or  more 
witnesses  and  one  of  tbe  parties.  Some  of 
the  objections  were  extremely  technical.  It 
may,  however,  be  safely  said  that  no  rul- 
ing in  the  particulars  objected  to  materially 
affected  defendant's  rights;  nor  do  we  see 
that  they  were  in  any  way  prejudicial  to 
the  merits  of  tbe  controversy.  Especially  is 
this  true  in  view  of  the  reasons  given  by  tbe 
court  accompanying  several  of  the  rulings 
made. 

We  do  not  feel  that  we  would  be  Justified 
in  condemning  the  verdict  as  being  excessive. 
The  jury  believing  the  case  to  exist  as  pre- 
sented by  the  evidence  in  plalntlfTs  behalf, 
we  cannot  say  that  the  amount  of  the  ver- 
dict wlU  allow  Its  being  declared  to  be  tbe 
result  of  passion  and  prejudice. 

A  careful  examination  of  the  entire  rec- 
ord has  failed  to  disclose  any  substantial 
error  materially  affecting  the  merits  of  the 
case,  and  the  judgment  must  therefore  be 
affirmed.    All  concur. 


PAYTON  T.  PEOPLE'S  CREDIT  CLOTH- 
ING CO. 

(Kansas  CUy  Court  of  Appeals.    Missouri. 
April  19,  1909.) 

COKPOBATIONB  (S  432»)— LlABILITT  OF  COBPO- 

BATioN— Scope  ot  Agent's  Eiiploymknt. 
That  the  slander  of  plaintiff,  uttered  by  the 
agent  of  defendant,  a  foreign  corporation,  was 
an  act  within  tbe  general  scope  of  the  agent's 
employmeDt,  making  defendant  liable  therefor, 
and  not  merely  the  result  of  his  own  malice, 
may  be  inferred  from  the  facts  that  the  agent 
was  the  general  manager  of  plaintitTa  business 
in  tbe  state,  and  that  tbe  words  were  spoken 
while  plaintiff  was  before  him,  on  the  question 
of  his  having  paid  a  bill  which  he  had  owed 
defendant. 

[Ed.  Note. — For  other  cases,  see  Corporations, 
Cent.  Dig.  m  1717,  1718,  1724,  l'm-1737; 
Dec.  Dig.  i  432.  •] 
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Appeal  from  Circnit  Court,  Jackson  Ooon- 
ty;   James  H.  Slover,  Judge. 

Action  by  Charles  A.  Payton  against  the 
People's  Credit  Clothing  Company.  Judg- 
ment for  plaintiff.  Defendant  appeals  Af- 
firmed. 

Johnson  &  Lucas,  for  appellant  Cllf 
Langsdale  and  John  M.  deary,  for  respond- 
ent 

JOHNSON,  J.  Action  against  a  corpora- 
tion for  slander.  Actual  and  punitive  dam- 
ages were  asked  in  the  petition,  but  the 
verdict  and  Judgment  recovered  by  plaintiff 
were  for  actual  damages  only.  Defendant 
appealed. 

Defendant  is  an  Ohio  corporation  engaged 
in  the  business  of  selling  ready  made  cloth- 
ing on  the  installment  plan  in  various  cities 
of  the  United  States.  One  of  its  stores  is  in 
Kansas  City.  Plaintiff,  a  grocery  clerk  in 
Kansas  City,  bought  some  clothing  of  de- 
fendant on  credit,  and  afterwards  paid  for 
It  in  full.  Some  time  after  the  last  payment 
was  made,  a  collector  of  defendant  presented 
a  bUl  for  the  clothing  to  plaintiff,,  and  de- 
manded payment.  Plaintiff  stated  he  had 
paid  the  Mil  to  another  collector  and  held  a 
receipt  in  full,  whereupon  the  collector  re- 
quested him  to  call  at  the  store,  and  exhibit 
his  receipt  to  the  manager.  Accompanied 
by  a  friend,  plaintiff  went  to  the  store,  asked 
for  the  manager,  and  was  referred  to  the 
witness  McCoy,  who  was  the  manager  in 
charge  of  defendant's  business  in  Kansas 
City.  Plaintiff  testified:  "I  told  him  my 
name  was  Payton,  and  that  his  collector  had 
been  up  for  the  bill  which  I  had  paid.  He 
asked  if  I  had  a  receipt,  and  I  told  him 
'Yes.'  He  said,  'I^t's  see  it'  I  took  the 
receipt  out  of  my  pocket,  and  held  it  in  my 
band  like  this  [witness  holds  up  his  band  as 
high  as  bis  shoulder].  He  said,  'Give  it  to  me' 
I  said,  'I  don't  care  to  give  It  but  yon  can  see 
if  and  be  stepped  up  to  me  and  tore  the 
receipt  out  of  my  hands.  He  grabbed  it  and 
said:  'Give  me  that  receipt.  Just  because 
you  are  a  dirty  thief  and  crook  you  needn't 
think  we  are.'  I  said,  'Ton  call  me  a  dirty 
ttilef  and  crook,  do  you?'  and  he  said,  'Yes, 
I  do,  and  I  can  prove  it  in  more  ways  than 
one.'  I  asked  him  to  give  my  receipt  back, 
and  he  said,  'No,'  and  would  not  give  it 
back.  Went  out  for  an  oflacer,  but  could  not 
find  one,  so  when  I  returned  McCoy  was 
gone,  and  there  was  a  gentleman  in  the  cage 
there  that  handed  me  a  duplicate  receipt 
I  took  it.  There  was  nothing  else  to  do." 
Persons  who  were  present  and  in  position  to 
bear  the  slanderous  words  were  plaintiff's 
friend,  a  woman  clerk  of  defendant,  and  the 
manager  of  defendant's  store  at  Louisville, 
Ky.t  who  was  also  a  traveling  auditor  for 
defendant,  and  was  in  the  office  checking  up 
McCoy's  accounts.  It  appears  from  the  evi- 
Aenoe  of  plaintiff  that  the  outburst  of  Mc- 


Coy was  unprovoked,  and  that  plaintiff 
throughout  the  affair  conducted  himself  with 
extreme  moderation.  This  version  of  the  oc- 
currence is  contradicted  by  the  witnesses  for 
defendant,  who  say  that  plaintiff  was  abu- 
sive from  the  start  and,  in  effect  charged 
McCoy  with  having  eml>ezzled  the  money 
paid  by  him  on  the  account.  The  traveling 
auditor,  introduced  as  a  witness  by  defend- 
ant, testified  that  McCoy,  provoked  by  the 
abuse  of  plaintiff,  did  snatch  the  receipt  out 
of  plaintiff's  hand,  and  say,  "Because  yon  are 
a  dirty  thief,  you  needn't  think  we  are." 
On  the  issue  of  the  scoi)e  of  McCoy's  duties 
as  local  manager  a  former  employ6  of  de- 
fendant called  as  a  witness  by  plaintiff,  tes- 
tified: "He  was  manager  of  the  business. 
*  *  *  He  had  full  charge  and  control 
of  the  concern.  I  took  no  orders  fr<Mn  any 
one  except  Mr.  McCoy.  •  •  •  Mr.  McCoy 
had  charge  of  the  collections.  He  had  full 
charge  of  everything.  The  collectors  report- 
ed to  him,  and  turned  over  what  money 
they  had  collected  to  him."  The  witness 
described  the  traveling  auditor  as  "a  sort  of 
overseer  to  examine  McCoy's  books,  but  be 
never  gave  any  orders." 

Counsel  for  defendant  argue  tliat  "defend- 
ant's demurrer  at  the  close  of  plaintiff's  ease 
should  have  been  sustained  because  it  clearly 
appeared  from  the  evidence  that  defendant's 
agent,  in  uttering  the  words  alleged  to  have 
l>een  uttered,  was  acting  wholly  outside  the 
scope  of  bis  employment  and  the  malice,  if 
any,    was    his" — citing   Milton    v.    Railway, 
193  Mo.  46,  91  S.  W.  949,  4  L.  R.  A.  (N.  S.) 
282;   Gaslight  Co.  v,  Lansden,  172  U.  S.  534. 
19  Sup.  Ct  296,  43  L.  £kL  543;   Singer  Mfg. 
Co.  T.  Taylor,  150  Ala.  574,  43  South.  210, 
9  L.   R.   A.   (N.   S.)   929,   124  Am.   St   Repu 
90.    Reliance  is  placed  by  defendant  on  the 
remark,  by  way  of  illustration.  In  Milton 
T.  Railway,  supra,  that:    "The  employment 
of  an  agent  to  present  a  claim  and  demand 
payment  thereof  from  the  debtor  to  his  prin- 
cipal does  not  include  within  its  scope  the 
right  to  arrest  or  assault  the  debtor  if  he 
refuses  to  pay.     Such  an  employment  con- 
templates only  lawful  and  peaceable  acts; 
and,  when  an  agent  so  clothed  with  authority 
commits  n  trespass  upon  the  debtor,  he  acts 
wholly  outside  tbe  scope  of  tils  employment." 
We  give  willing  assent  to  the  doctrine  thus 
expressed;  and,  were  this  a  case  where  tbe 
slanderous  words  bad  been  uttered  by   tbe 
collector  sent  out  by  McCoy  to  collect   the 
account  we  would  say  that  an  action  against 
defendant  could  not  be  sustained  by  mere 
proof  of  the  facts  that  the  collector  was  aa 
agent  and  uttered  tbe  slander.    Ttie  infer* 
ence  that  the  wrongful  act  was  authorized 
by  tbe  defendant  could  not  be  drawn  from 
these  facts  alone.    But  if  the  plaintiff  in  tbe 
supposititious  case  under  consideration  prov- 
ed, in  addition  to  tbe  facts  we  have  stated. 
that  the  collector  had  been  directed  by  Me- 
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O07,  the  manager,  to  call  plaintiff  a  thief  it 
be  did  not  pay  the  account,  we  think  no  one 
would  have  the  hardihood  to  argue  that  au- 
thority from  the  corporation  to  utter  the 
Blander  could  not  be  Inferred  from  such  fact, 
and  that  the  court  should  hold,  as  a  matter 
of  law,  the  act  of  the  agent  to  be  without 
the  scope  of  his  authority. 

Tliat  a  corporation  may  be  held  responsi- 
ble for  a  slander  uttered  by  an  officer  or 
agent  within  the  scope  of  his  employment  is 
no  longer  a  debatable  question.  It  has  been 
said  that  to  hold  the  corporation  liable,  the 
tortious  act  of  the  agent,  not  only  must  have 
a  direct  relation  to  the  performance  of  some 
duty  pertaining  to  his  employment,  but  also 
mast  bare  the  express  or  implied  sanction  of 
the  corporation,  or  afterwards  be  ratified  by 
the  corporation.  But  where,  as  In  the  case 
in  hand,  no  express  authority  is  shown,  the 
Issue  of  whether  authority  to  commit  the 
wrong  should  be  implied  becomes  one  of  fact 
for  the  jury,  where  the  facts  and  circum- 
stances in  proof  would  induce  a  reasonable 
person  to  infer  that  the  act  was  within  the 
general  powers  conferred  on  the  agent.  The 
rale  thus  is  pertinently  stated  in  Gaslight 
Co.  V.  Lansden,  supra:  "If  different  infer- 
ences might  fairly  be  drawn  from  the  evi- 
dence  by  reasonable  men,  then  the  jury 
sbonld  be  permitted  to  choose  for  themselves. 
Bat  If  only  one  Inference  should  be  drawn 


from  the  OTidence,  and  that  is  a  want  of 
authority,  then  the  question  is  a  legal  one 
for  the  court  to  decide.  We  do  not  mean 
that  in  order  to  render  the  company  liable 
there  must  be  some  evidence  of  authority, 
express  or  Implied,  given  to  the  manager  to 
publish,  or  to  authorize  the  publishing  of,  a 
libel,  but  there  must  be  some  evidence  from 
which  an  authority  might  be  implied  on  the 
part  of  the  manager  to  represent  the  compa- 
ny, as  within  the  general  scope  of  bis  em- 
ployment, in  regard  to  the  subject-matter  of 
the  correspondence  between  Brown  and  him- 
self." McCoy's  duties,  being  those  of  gen- 
eral manager  of  the  business  conducted  iu 
this  state  by  a  foreign  corporation,  embraced 
the  widest  scope.  Be  was  the  corporation 
here,  its  alter  ego,  and  was  acting  within 
the  performance  of  one  of  the  duties  of  his 
position — that  of  the  collection  and  adjust- 
ment of  accounts — ^when  he  spoke  the  slan- 
derous words.  Clearly,  we  think,  a  reason- 
able man  might,  and  would,  infer  that  what 
he  did  was  In  line  with  the  policy  and  prac- 
tice 9t  the  corporation  he  was  employed  to 
represent;  In  other  words,  that  his  act  was 
within  the  general  scope  of  his  employment 
as  manager,  and  was  not  merely  the  result 
of  his  own  malice.  The  court  committed  no 
error  in  overruling  the  demoner  to  the  evi- 
dence. 
The  Judgment  is  affirmed.    All  concur. 
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MILLER  T.  STATE. 

(Court  of  Criminal  Appeals  of  Texas.    April  14, 

1909.) 

Cbdiinai.  Law   9  10M*)—AffeaI/— Review 

— Record. 

Where  the  record  contains  neither  state- 
ment of  facts  nor  bill  of  exceptions,  the  judg- 
ment will  be  affirmed. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  {  3204 ;   Dec.  Dig.  i  10J)4.»] 

Appeal  from  District  Court,  Bell  County; 
John  M.  Furman,  Judge. 

Frank  Miller  was  convicted  of  robbery, 
and  be  appeals.    Aflarmed. 

F.  J.  McCord,  Asst  Atty.  Gen.,  for  the 
State. 

BROOKS,  J.  Appellant  was  convicted  of 
robbery,  and  bis  punishment  assessed  at  five 
years'  confinement  In  the  penitentiary. 

The  record  contains  neither  statement  of 
facts  nor  bill  of  exceptions.  This  leaves  the 
record  before  us  without  anytliing  for  con- 
sideration. 0 

The  Judgment  is  therefore  affirmed. 


GAY  V.  STATE. 

(Conrt  of  Criminal  Appeals  of  Texas.     April 
14,  1909.) 

Weapons  (i  17*)— Carbtiwo  Weapons. 

Evidence  held   not  sufficient   to   sustain   a 
conviction  of  unlawfully  carrying  a  pistol. 

[EM.  Note.— For  other  cases,  see  Weapons, 
Dec.  Dig.  {  17.*] 

Appeal  from  McLennan  County  Court;  J. 
W.  Balier,  Judge. 

Babe  Gay  was  convicted  of  unlawfully 
carrying  a  pistol,  and  appeals.  Reversed 
and  remanded. 

Geo.  N.  Denton,  for  appellant.  F.  J.  Mc- 
Cord, Asst.  Atty.  Gen.,  for  the  State. 

RAMSET,  J.  This  is  an  appeal  from  a 
conviction  had  in  the  county  court  of  Mc- 
Lennan county,  Tex.,  on  a  charge  of  un- 
lawfully carrying  a  pistol. 

The  testimony  of  the  state  consists  In  the 
evidence  of  one  witness,  to  wit,  BiVers  Tor- 
rence,  who  testified  as  follows:  "I  live  in 
McLoinan  county,  Tex.,  near  the  town  of 
Elk;  have  lived  there  more  than  20* years. 
I  know  the  defendant,  Babe  Gay;  knew 
him  about  2  years  before  this  offense  is  al- 
leged to  have  occurred.  I  knew  him  in 
the  fall  or  winter  of  1906.  Some  time  in 
November  of  that  year  I  was  at  Axtel.  It 
was  Sunday  night,  about  9  or  10  o'clock, 
after  church.  There  was  quite  a  crowd,  and 
some  were  horseback.  I  was  horseback,  and 
the  defendant  was  horseback.  The  night 
was  very  dark.  It  was  misting  rain  and 
pretty  cold.  Tou  could  not  see  your  hand 
before  you.  Just  as  I  was  getting  on  my 
horse,  or  had  gotten  on  my  horse,  I  beard 


some  one  say,  'Look  out!  I  am  going  to 
shoot'  I  said,  'Don't  do  it,'  and  about  that 
time  a  pistol  fired,  and  I  could  hear  the 
sound  of  horses'  feet  runnlqg.  A  second  shot 
was  fired  about  the  time  they  crossed  the 
railroad.  There  were  several  on  horses  that 
night,  at  the  time  I  heard  the  shot  fired, 
besides  the  defendant  I  only  knew  two  of 
them,  besides  the  defendant.  Their  names 
are  Johnle  Moore  and  F.  A.  Morrow.  These 
men  were  on  horseback,  and  there  were  sev- 
eral others  on  horseback  I  did  not  know  in 
the  dark.  They  were  all  In  the  road  at  the 
time  the  shot  was  flred,  and  were  running 
their  horses.  I  was  Just  getting  on  my  horse. 
The  defendant  was  Just  to  my  right  when  I 
was  getting  on  my  horse.  It  was  so  dark  I 
could  not  recognize  any  one.  I  did  not  see 
a  pistol  in  the  hands  of  the  defendant  or 
any  one  else.  It  was  too  dark.  I  could  not 
tell  which  of  the  men  on  horses  fired  the 
shot  I  know  Babe  Gay's  voice,  i  think 
it  was  the  voice  of  Babe  Gay  who  said, 
'Look  out!    I  am  going  to  shoot' " 

On  cross-examination  the  witness  said:  "It 
was  a  very  dark  night  and  was  misting 
rain.  Tou  could  not  recognize  any  one,  it 
was  80  dark.  There  were  a  number  of  men 
in  the  road  at  or  near  where  the  defendant 
was,  and  near  where  I  heard  the  voice.  They 
began  running  their  horses  about  the  time 
I  heard  the  shot,  and  ran  across  the  rail- 
road, and  about  the  time  they  crossed  the 
railroad  I  heard  another  shot  fired.  I  knew 
the  names  of  two  of  the  parties  In  the  crowd 
on  horseback.  They  were  Johnle  Moore  and 
F.  A.  Morrow.  I  cannot  be  certain  that  the 
voice -I  heard  was  the  voice  of  Babe  Gay. 
It  could  have  been  the  voice  of  either  of 
the  two  men  I  knew  In  the  crowd,  or  the 
voice  of  some  of  the  others  In  the  crowd, 
who  I  did  not  know.  I  never  saw  a  pistol 
In  the  hands  of  the  defendant  that  night 
and  did  not  see  the  handle,  barrel,  or  cylin- 
der of  the  pistol.  I  will  not  swear  that  the 
defendant  flred  that  shot  aud  I  will  not 
swear  that  the  voice  I  heard  was  the  voice 
of  the  defendant  I  rode  with  the  defendant 
that  night  after  the  shots  were  flred.  I 
did  not  see  a  pistol  on  him,  and  he  did  not 
tell  me  that  be  was  the  one  who  flred  the 
shot  I  rode  with  him  about  a  mile  after 
we  left  Axtel.  We  discussed  the  matter  of 
the  firing  of  the  shot.  The  defendant  never 
admitted  that  he  was  guilty  of  having  the 
pistol.  I  did  not  say  that  Gabe  Plllot  the 
deputy  sheriff,  would  about  accuse  me  of  hav- 
ing that  pistol ;  but  I  did  not  have  a  pistol 
that  night,  and  I  did  not  do  the  shooting. 
Afterwards  I  was  accused  of  having  the  pis- 
tol; but  I  have  never  been  arrested  for  It 
We  did  ride  fast  that  night  after  we  left 
Axtel.  It  was  cold  and  rainy,  and  I  did  not 
have  my  overcoat.  I  had  known  Babe  Gay 
only  a  short  time  before  this  occurrence. 
This  all  occurred  in  McLennan  county,  Tex., 
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some  time  In  November,  1806.  I  do  not 
know  the  exact  date." 

Appellant  In  his  own  behalf  took  the  stand 
and  denied  that  he  had  a  pistol  on  the  occa- 
sion named  or  had  fired  It  off.  Appellant's 
counsel  Insist  that  the  evidence  is  Insufficient 
to  sustain  a  convtction,  and  we  believe,  in 
the  light  of  the  entire  record,  that  this  con- 
tention must  be  sustained.  It  is  possible, 
of  course,  that  the  appellant  in  this  case  is 
guilty;  but  we  do  not  believe,  on  full  re- 
flection, that  we  would  be  Justified  in  sus- 
taining this  conviction  and  establishing  the 
precedent  of  sustaining  a  conviction  on  such 
inconclusive  and  vague  testimony. 

For  the  reason  that  the  evidence  is,  in 
our  jadgment,  Insufficient,  the  Judgment  of 
conviction  is  reversed,  and  the  cause  re- 
manded. 


POTTS  V.  STATE. 

(Court  of  Criminal  Appeals  of  Texas.     March 
10,  1909.    Rehear^  Denied  April  14, 

L  CRmiNAi,  Law  (I  784*)— iNarBuoTioNS 
— CntCTnisTAnnAi.  Bvidkkcb— Duty  to 
Chaboe. 

Where,  In  a  homicide  case,  accused  admit- 
ted doing  the  shootinK  and  decedent  stated  posi- 
tively in  a  dying  declaration  that  accused  shot 
him,  it  was  unnecessary  to  cliarge  on  circum- 
stantial evidence. 

[EJd.    Note.— For   other   cases,    see   Criminal 
Law,  Cent  Dig.  I  1883;    Dec  Dig.  t  784.*] 

2.  Cbiminai,  Law  (|  1090*)— Appeal— Reo- 
OBD— Biix  OF  Exception— Effect  of  Fail- 
VBx  to  Except. 

Ehror  assigned  in  the  motion  for  a  new  tri- 
al in  refusing  to  grant  a  continuance  cannot  be 
considered  on  a  criminal  appeal,  where  the  rec- 
ord contains  no  bill  of  exceptions  preserving  the 
point. 

[EM.    Note.— For    other   cases,    see    Criminal 
Law,  Cent  Dig.  |  2812;    Dec  Dig.  i  1090.*] 

3.  Homicide      (|     806*)— MxntDEB— Irstsuc- 

TIONS. 

In  a  murder  prosecution,  evidence  held  not 
to  raise  the  issue  of  murder  in  the  first  degree 
so  as  to  require  a  charge  thereon. 

[Ed.   Note.— For  other   cases,   see   Homicide, 
Dec  Dig.  (  308.*] 

4.  Homicide  (g  340*)— Habmless  Ebbob— In- 

STBXJCTIONS— PBEJUDICIAL     EFFECT. 

Where  accused  was  acquitted  of  murder 
in  the  first  degree,  he  cannot  complain  of  error 
in  Bobmitting  that  issue  or  of  errors  committed 
in  connection  with  its  submission. 

[Ed.   Note. — For  other  cases,   see   Homicide, 
Cent  Dig.  {  720 ;  Dec  Dig.  {  340.*] 

5.  Homicide    (J   23*) — Mubdeb— Second   De- 

OBEE. 

If  accused  did  not  shoot  decedent  in  self- 
defense,  and  there  was  no  provocation  to  re- 
duce the  lulling  to  manslaughter,  and  the  evi- 
dence did  not  make  out  murder  in  the  first  de- 
gree, the  killing  was  murder  in  the  second  de- 
gree. 

[Ed.   Note.— For  other  cases,   see   Homicide, 
Cent  Dig.  ({  35,  39,  40;    Dec  Dig.  {  23.*] 

«.  Homicide  (}  13*)— Malice— Implied  Mal- 
ice. 

The  law  implies  malice  from  the  unlawful 
killing,  where  there   is  nothing  to   reduce   the 


homicide  to  manslaughter  or  to  some  lesser  de- 
gree. 

[Ed.   Note.— For  other  cases,   see   Homicide, 
Cent  Dig.  |  18;   Dec.  Dig.  (  13.*] 

7.  Homicide  U  43*)— Manslaughteb— Pbov- 
ocation — nege8sit7. 

Ever^  killing  upon  a  rash  and  inconsiderate 
impulse  18  not  manslaughter ;  an  adequate 
cause  rendering  the  mind  incapable  of  cool  re- 
flection being  essential  to  reduce  an  unlawful 
killing  to  manslaughter. 

[E>].   Note.— For  other   cases,   see   Homicide, 
Cent  Dig.  f  67;    Dec  Dig.  i  43.*] 

8.  Homicide    (i   309*)— Instbuctions— Man- 
SLAUOHTEB— Necessity    of   Instbuction. 

The  court  was  not  required  to  instruct  up- 
on manslaughter  where  that  issue  was  not 
raised  by  the  evidence. 

[E2d.   Note.— For   other  cases,   see   Homicide, 
Cent  Dig.  {  602;  Dec  Dig.  {  809.*] 

9.  Homicide     (S     301*)— Instbuctions— De- 
fense OF  Anotheb— Necessitt. 

Where,  in  a  murder  prosecution,  a  witness 
testified  that  accused  told  him  shortly  after  the 
killing  tbat  he  fired  two  of  the  four  or  five 
shots,  one  of  which  killed  decedent,  because  he 
thought  another  was  assaulting  the  witness,  an 
instruction  upon  the  issue  of  homicide  in  an- 
other's defense  was  necessary. 

[£M.   Note.— For  other  cases,   see  Homicide, 
Cent  Dig.  {  633;   Dec.  Dig.  I  301.*] 

10.  Homicide    (J    SOI*)— Instbuctions— De- 
fense   OF   ANOTHEB— SUFFICIENCT. 

In  a  murder  prosecution,  a  witness  testi- 
fied that  accused  told  him  shortly  after  the  kill- 
ing that  he  fired  two  of  the  four  or  five  shots, 
one  of  which  killed  decedent,  because  he  thought 
another  was  assaulting  the  witness,  and  the 
court  charged  that  homicide  Is  justifiable  when 
done  to  protect  another  from  death  or  serious 
bodily  injury  if  it  reasonably  appeared  to  be 
necessary,  and  the  jury  should  determine  wheth- 
er such  other  was  in  present  danger  of  death 
or  great  bodily  harm  and  the  killing  was  neces- 
sary to  protect  him,  and,  if  a  third  person  was 
accidentally  killed  in  an  effort  to  protect  the 
person  threatened,  the  killing  would  be  justi- 
fiable, so  that  if  another  made  a  violent  as- 
sault upon  a  third  person  from  which  it  reason- 
ably appeared  to  accused  that  such  third  per- 
son was  in  danger  of  death  or  a  serious  bodily 
injury,  and  he  shot  at  the  assailant  but  killed 
decedent,  the  killing  was  justifiable.  Held,  that 
the  charge  correctly  and  sufficiently  submitted 
the  Issue  of  homicide  in  another's  defense. 

[Ed.   Note.— For  other  cases,  see   Homicide, 
Dec.  Dig.  i  301.*] 

11.  Cbiminal  Law  (|  864*)— Evidence— De- 

MONSTBATIVX        EVIDENCE— FaTAL        IMPLE- 
MENTS. 

The  evidence  tended  to  show  that  the  fa- 
tal bullets  would  not  have  fitted  the  gun  of 
another  whom  the  other  evidence  also  tended  to 
implicate,  but  did  fit  accused's  gun  and  could 
be  used  in  it,  and  the  bullets  had  been  admit- 
ted in  evidence  at  the  trial,  but  inadvertently, 
bad  not  been  inspected  by  the  jury,  and,  upon 
the  jury's  request  after  they  had  retired  that 
the  bullets  be  sent  to  them  for  inspection,  the 
trial  court  recalled  the  jury  and  permitted  them 
to  examine  the  bullets  in  the  presence  of  ac- 
cused and  his  counsel.  Held,  that  the  trial 
court's  action  was  proper. 

[Ed.    Note.— For   other   cases,    see   Criminal 
Law,  Dec.  Dig.  i  864.*] 

12.  Cbiminal  Law  (§  361*) — ^Evidence— Ex- 
planatory Matters. 

Under  Code  Cr.  Proc  1895,  art.  791,  pro- 
viding that,  when  a  part  of  an  act,  declara- 
tion, or  conversation  is  given  in  evidence  by  one 
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party,  th«  whole  of  the  subject  may  be  inquir- 
ed into  by  the  other,  and,  when  a  detailed  act, 
declaration,  conversation,  etc.,  is  ftiven  in  evi- 
dence, any  other  act  or  declaration  necessary 
to  explain  it  is  admissible,  while  the  explana- 
tory act,  etc.,  and  that  to  be  explained,  need 
not  have  occurred  at  the  same  time,  yet  where 
the  explanatory  matter  is  not  a  part  of  the 
conversation,  etc,  already  inquired  into,  it  must 
be  a  statement,  etc.,  which  is  necessary  to  ex- 
plain the  acts  or  statements  introduced  by  the 
other  party  in  order  to  be  admissible. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  H  802-803 ;   Dec.  Dig.  (  361.»] 

13.  CBiinitAL   Law    (|   966»)— Nkw    TeiaI/— 
Pbockedikos— Sufficiency    of    Evidence. 

On  motion  for  new  trial  in  a  homicide 
case,  on  the  ground  that  a  juror  had  stated  in 
the  jury  room  that  accused  was  guilty,  and 
the  jury  would  know  so  if  they  knew  him  as 
well  as  the  speaker,  affidavits  held  to  sustain 
a  finding  that  the  juror  did  not  make  the  alleg- 
ed improper  statements. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Dec.  Dig.  g  956.*] 

14.  Cbiminal  Law  (8  1158*)— Appeals— Pind- 
iNos — Conclusiveness. 

The  appellate  court  will  not  disturb  the 
trial  court's  findings  upon  evidence  relative 
to  the  misconduct  of  a  juror  In  the  jury  room, 
unless  his  decision  is  clearly  wrong. 

[EH.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  |  3071;    Dec  Dig.  {  1158.»] 

15.  HomCIDB    (g    254»)— MUBDEB— SUFFTCIEN- 

CT  OF  £>iriDENCB— Second  Deobeb  Muboeb. 

Evidence  in  a  murder  case,  in  view  of  the 

trial  court's  refusal  to  grant  a  new  trial,  helc 

to  sustain  a  verdict  of  murder  in  the  second 

degree. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Dec.  Dig.  (  254.*] 

Appeal  from  District  Court,  Grayson 
County;   B.  L.  Jones,  Judge. 

Fred  Potts  was  convicted  of  murder  In  the 
second  degree,  and  he  appeals.    AfiSrined. 

Jos.  L.  Cobb,  Cecil  H.  Smith,  and  Jno.  0. 
Wall,  for  appellant  P.  J.  McCord,  Asst 
Atty.  Gen.,  for  the  State. 

RAMSEY,  J.  AppeUant  was  Indicted  in 
the  district  court  of  Grayson  county  on  a 
charge  of  murder.  On  May  14,  1908,  he  was 
found  g^ullty  by  the  jury  of  murder  In 
the  second  degree^  and  his  punishment  as- 
sessed at  confinement  In  the  penitentiary 
for  a  term  of  10  years.  He  promptly  filed 
a  motion  for  a  new  trial,  which  contains 
many  grounds,  and  has  duly  prosecuted  his 
appeal  to  this  court 

The  facts  of  the  case  are  involved  in  muca 
doubt  and  obscurity;  and,  while  we  cannot 
say  that  the  evidence  Is  so  InconclusiTe  as 
would  Justify  us  In  reversing  the  case  for 
lack  of  testimony  to  support  the  verdict 
it  must  be  confessed  that  It  Is  more  or  less 
fragmentary  and  far  from  satisfactory;  The 
testimony  In  brief  shows  that  on  the  night 
of  January  13,  1908,  In  a  house  occupied  by 
appellant  and  one  Mose  Williams,  which 
was  used  as  a  poolroom,  about  11  o'doclc 
at  night  a  young  negro  named  Bertram 
Dudley   was   killed.     Soon   thereafter   both 


appellant  and  one  Od  Pitts  were  Indicted. 
The  house  where  this  killing  occurred  was 
situated  not  far  from  the  depot  of  the  Mis- 
souri, Kansas  &  Texas  Railroad  Company, 
and  fronting  east  In  the  front  room  of 
this  bouse  there  was  a  pool  table,  and  In 
the  rear  room  soda  water  and  other  drlnloi 
were  sold,  and  in  this  rear  room  was  also 
situated  a  stove.  The  following  Is  a  fairly 
correct  diagram  of  the  bouse: 
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There  was  a  door  in  the  front  of  the 
house,  one  in  the  west  or  rear  end,  and  a 
partition  door  in  the  center  between  tb* 
two  rooms.  On  the  night  of  the  killing, 
deceased,  who  was  a  young  fellow  some 
18  or  19  years  of  age,  with  a  number  of 
other  negroes,  were  in  the'twck  room.  The 
evidence  shows  that  Ed  Pitts  had  come  to 
the  place  early  In  the  evening,  and  was 
generally  tronblesome,  and  apparently  seek- 
ing a  dl£aculty  with  some  one,  and  apparent- 
ly not  caring  with  whom.  At  first  appel- 
lant interfered  as  a  peacemaker,  and  sought 
to  control  blm.  After  some  noisy  and  quar- 
relsome talk,  Pitts  left  the  place  and  came 
back   soon   thereafter    with   a    Winchester 
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rifle  and  pistol.  Some  time  after  his  return, 
lie  came  into  tlie  back  room  of  tbe  building 
In  question,  where  deceased  was  near  tbe 
stove.  There  was  a  stick  leaning  up  against 
the  wall  near  the  store  and  near  where  de- 
ceased was.  Pitts  asked  him  who  put  that 
stick  there,  to  which  Dudley  replied  that 
Fred  Potts  had  put  it  there.  In  the  mean- 
time, or  about  this  time,  the  deceased  put 
his  band  on  the  counter  standing  near  by, 
when  Pitts  made  a  stab  at  bis  band  with  a 
knife,  and  some  remark  was  made  about 
his  being  liable  to  cut  deceased,  when  Pitts 
without  provocation  grabbed  up  the  stick 
and  struck  Dudley  a  violent  blow,  where- 
upon Dudley  ran  to  the  partition  door  into 
the  front  room,  known  as  the  "poolroom." 
The  evidence  showed  that  some  few  minutes 
before  this  defendant  had  gone  Into  this 
room  and  had  put  out  tbe  light  there.  Just 
how  long  he  had  been  out  of  tbe  west  room 
before  the  difficulty  between  deceased  and 
Pitts  occurred  the  evidence  does  not  disclose, 
nor  does  the  testimony  disclose  Just  what  he 
had  been  doing  in  the  meantime.  That  he 
was  In  the  room,  if  the  testimony  is  to  be 
believed,  is  certain  from  the  fact,  soon  after 
tbe  shooting,  which  occurred  almost  im- 
mediately after  deceased  rushed  into  the 
front  room,  he  opened  tbe  front  door.  There 
were  probably  some  four  or  five  shots  fired. 
The  evidence  makes  it  pretty  certain  that 
the  second  shot  which  was  fired  was  the  shot 
that  killed  Dudley.  The  evidence  tends  to 
show  that  appellant  could  not  have  fired 
more  than  two  of  these  shots.  Williams, 
the  principal  witness  against  him,  testified 
that  there  were  four  cartridges  in  the  pistol 
when  Potts  got  it,  and  that  two  of  these 
yet  remained  in  the  pistol  after  the  diffi- 
culty. There  was  no  ill  will  or  misunder- 
standing of  any  kind  shown  between  de- 
ceased and  appellant,  nor  does  the  evidence 
suggest  any  motive  for  the  killing  on  appel- 
lant's part  Deceased  was  shot  In  front 
He  made  a  dying  declaration  to  bis  mother, 
to  the  direct  efTect  that  Fred  Potts  had 
shot  him,  though  soon  after  the  shooting 
he  made  a  statement  to  other  persons  that 
Ed  Pitts  bad  shot  bim.  But,  however.  In 
respect  to  one  of  these  statements,  when 
Pitte  protested  he  had  not  shot  him,  he  said: 
"Well,  you  know  Fred  Potts  shot  me." 
Mose  Williams  testified  that,  soon  after  tbe 
shooting,  Potto  stated  to  him  that  be  had 
fired  two  of  tbe  shote,  though  be  qualified 
this  Btetement  by  tbe  explanation  .that, 
when  be  fired,  he  thought  that  Pitte  was 
about  to  do  some  Injury  to  him, — ^Williams. 
The  evidence  shows  as  stated  above  that, 
when  Pitte  and  deceased  ran  out  of  the  rear 
room,  Pitte  was  behind  and  deceased  In 
front  It  is  difficult  to  understand  how, 
since  deceased  was  shot  in  front,  such 
wound  could  have  been  made  from  the  pistol 
of  Sd  Pitte.  His  explanation  that,  when  be 
fired  tbe  shot,  he  thought  Pitte  was  about 
to    do    Williams   some    injury,    seems   im- 


probable, since  Williams  had  turned  PItt» 
loose  some  time  before  any  shot  was  fired. 
This  is  probably  as  strong  a  stetement  of 
tbe  incriminating  facte  as  tbe  proof  from 
any  point  of  view  would  Justify,  and  Is 
made  so  that  the  subsequent  discussion  of 
tbe  legal  questions  may  be  more  readily 
apprehended.  There  are  a  number  of  ques- 
tions raised.  In  the  record,  some  of  which 
we  will  not  undertake  to  discuss.  They 
have  all  been  carefully  investigated,  and 
neither  the  novelty,  difficulty,  nor  import- 
ance of  them  are  such  as  we  think  require 
discussion. 

1.  It  is  urgently  insisted  that  tbe  court 
erred  In  not  charging  the  law  of  circum- 
stential  evidence.  On  this  question  appel- 
lant tendered  a  proper  charge,  if  such  in- 
struction  was  demanded  by  the  facte.  Ap- 
pellant relies  largely  on  the  case  of  Trejo 
v.  State,  45  Tex.  Cr.  R.  127,  74  S.  W.  548. 
That  case  Is  in  some  respecte  not  unlike  the 
case  at  bar,  but  there  is  this  difference: 
There  was  in  the  Trejo  Case,  supra,  no  un- 
equivocal admission  by  appellant  that  he 
had  shot  the  deceased.  The  remark  testified 
to  in  the  case  was:  "Hist,  Celestina,  be 
careful  not  to  say  that  I  did  it"  The  court, 
as  will  be  apparent  from  an  inspection  of 
the  opinion,  held  that  this  was  not  of  neces- 
sity an  unequivocal  admission  that  TreJo 
had  fired  the  fatal  shot,  but  was  'consistent 
perhaps  with  an  appeal  or  exhortation  of 
TreJo  not  to  go  beyond  the  truth  or  from 
enmity  or  111  will  ascribe  the  killing  to  him. 
The  court  says,  in  order  to  justify  the  trial 
court  In  not  charging  upon  this  phase  of 
the  law,  it  must  be  taken  as  certain,  first, 
that  the  witness  Agular  testified  truthfully; 
and  growing  out  Of  that  secondly,  that  ap- 
pellant was  at  the  window  as  testified  by 
her;  and,  thirdly,  that  his  remark  to  ber 
was  a  confession  of  the  killing.  We  think 
it  is  the  rule  beyond  doubt  that  where,  as 
In  this  case,  there  was  unequivocal  admis- 
sion of  the  shooting,  that  a  charge  on  cir- 
cumstantial evidence  is  not  required.  lu 
addition  to  this  confession,  the  dying  dec- 
laration of  deceased,  as  testified  to  by  bis 
mother,  was,  among  other  things,  as  fol- 
lows: "In  that  conversation  he  said  be  knew 
he  could  not  Uve.  I  asked  him  who  killed 
bim,  and  be  said  Eld  Pitte  bit  him  across 
the  head  with  a  stick  and  Fred  Potts  shot 
him."  This  statement  assumes  positive 
knowledge,  and  is  only  to  be  understood  as 
a  direct  and  positive  assertion  of  fact  with- 
in tbe  knowledge  of  the  deceased.  We 
think,  in  view  of  the  above  testimony,  the 
court  was  not  required  to  give  a  charge  on 
circumstantial  evidence. 

2.  That  ground  of  the  motion  for  a  new 
trial  complaining  tbat  tbe  court  erred  in 
refusing  to  grant  a  continuance  cannot,  of 
course,  be  considered,  because  there  Is  no 
bill  of  exceptions  in  the  record  saving  the 
point 

3.  Serious    complaint   is   made    tbat   the 
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court  erred  In  charging  on  the  law  and  sub- 
mitting the  Issue  of  murder  In  the  first  de- 
gree. We  do  not  believe  that  murder  In 
the  first  degree  was  raised  by  the  evidence. 
Appellant,  however,  was  acquitted  of  this 
grade  of  homicide.  It  is  well  settled  by 
such  an  unbroken  line  of  frathorities  as  re- 
quire no  citation  that,  where  on  a  charge 
for  murder  appellant  was  acquitted  of  mur- 
der In  the  first  degree,  he  cannot  complain 
either  of  the  fact  that  such  degree  of  mur- 
der was  submitted  or  of  errors  In  respect 
thereto.    This  is  the  settled  law  of  this  state. 

4.  Again,  appellant  makes  vigorous  com- 
plaint of  the  action  of  the  court  In  charging 
on  murder  in  the  second  degree  on  the  ground 
that  this  grade  of  homicide  was  not  raised 
In  the  evidence.  To  this  conclusion  we  can- 
not agree.  If,  In  fact,  Fred  Potts  shot  young 
Dudley,  and  the  killing  was  not  in  self-de- 
fense, we  cannot  see  how  under  the  evidence 
In  this  case  it  could  be  anything  less  than 
murder  In  the  second  degree.  The  law  Im- 
plies malice  from  the  fact  of  an  unlawful 
killing  In  the  absence  of  proof  of  express 
malice,  and  where  there  is  nothing  in  the 
evidence  to  reduce  the  grade  of  homicide  to 
manslaughter  or  some  lesser  degree.  It  is 
not  the  law,  as  we  have  frequently  held,  that 
every  killing  done  from  a  rash  and  inconsid- 
erate Impulse  is  manslaughter,  but,  to  reduce 
an  unlawful  killing  to  the  grade  of  man- 
slaughter, adequate  cause  must  always  ex- 
ist which  renders  the  mind  incapable  of  cool 
reflection.  There  is  no  suggestion  in  this 
case  of  adequate  cause. 

6.  If  we  are  correct  in  the  conclusion  an- 
nounced in  the  preceding  paragraph,  it  would 
follow  that  manslaughter  was  not  in  the  case, 
and  that  the  court  was  not  required  under 
the  facts  of  the  case  to  charge  on  manslaugh- 
ter at  all.  If,  however.  It  should  be  conceded 
that  manslaughter  was  in  the  case,  then  an 
examination  of  the  charge  on  this  Issue  con- 
vinces us  that  It  is  practically  beyond  Just 
criticism. 

6.  Some  complaint  is  made  of  the  charge  of 
the  court  In  submitting  the  issue  of  the  right 
of  defendant  to  kill  In  defense  of  another. 
We  think  this  Issue  was  distinctly  raised  In 
the  evidence.  There  was  no  pretense  in  the 
testimony  that  appellant  shot  in  bis  own  self- 
defense.  The  substance  of  the  testimony  of 
Williams  is  that  Potts  told  him  that  he  had 
fired  two  shots,  but  that  he  thought  that  Ed 
Pitts  was  assaulting  him — Williams.  On  this 
question  the  court  charged  the  jury  as  fol- 
lows :  "Homicide  is  Justifiable  when  done  by 
one  person  to  protect  another  person  from 
death  or  serious  Iwdily  Injury,  but  such  kill- 
ing must  reasonably  appear,  viewed  from  the 
standpoint  of  the  person  doing  the  killing,  to 
have  been  necessary  in  order  to  resist' an  as- 
sault apparently  violent  and  imminent  to- 
wards the  person  about  to  be  injured.  Upon 
this  issue  the  questions  for  the  Jury  to  de- 
termine from  the  facts  and  circumstances  in 
evidence  are :    Was  the  one  in  whose  behalf 


the  slayer  acted  in  present  danger  of  great 
bodily  harm  at  the  time  of  the  killing?  Was 
the  homicide  committed  in  a  bona,  fide  ef- 
fort to  preserve  the  person  thus  threatened 
from  impending  danger?  One  person  may 
act  in  defense  of  another  person  to  the  ex- 
tent of  taking  life,  not  only  when  such  per- 
son's life  may  be  seriously  threatened,  but 
he  may  so  do  when  the  infliction  of  a  serious 
bodily  injury  is  threatened  and  the  danger  is 
imminent  and  pressing.  If  a  person  under 
such  necessity  shoots  to  protect  one  in  such 
danger,  and  by  accident  kills  still  another 
person  who  was  not  making  the  assault 
against  the  party  whom  he  Interferes  to  pro- 
tect, a  killing  under  such  circumstances 
would  be  Justifiable.  K,  therefore,  you  be- 
lieve from  the  evidence  beyond  a  reasonable 
doubt  that  the  defendant  did  shoot  and  there- 
by kill  deceased,  but  you  further  believe  from 
the  evidence  that  at  the  time  of  the  killing 
it  reasonably  appeared  to  defendant,  viewed 
from  his  standpoint  alone,  one  Ed  Pitts  was 
making  a  violent  assault  upon  Mose  Wil- 
liams, from  which  assault,  if  any,  it  reason- 
ably appeared  to  this  defendant  that  the  said 
Mose  Williams  was  In  danger  of  death  or  of 
suffering  serious-  bodily  Injury  at  the  bauds 
of  the  said  Ed  Pitts,  and  you  further  be- 
lieve from  the  evidence  that  under  such  con- 
ditions this  defendant  shot  at  Ed  Pitts  and 
thereby  killed  deceased,  Bertram  Dudley, 
then  such  killing  would  be  Justifiable,  and, 
if  you  so  believe,  or  have  a  reasonable  doubt 
thereof,  you  will  acquit  the  defendant  and 
say  by  your  verdict  not  guilty."  This  was  a 
correct  and  sufficient  submission  of  this  is- 
sue, and  failure  of  the  court  to  submit  this 
issue  would,  as  we  believe,  under  the  testi- 
mony, have  been  reversible  error. 

7.  After  the  Jury  had  retired  and  while  de- 
liberating In  respect  to  their  verdict,  through 
their  foreman  they  made  of  the  court  in 
writing  the  following  request :  "Please  send 
us  the  bullet  that  was  taken  from  the  body 
of  Bertram  Dudley;  also  the  one  cut  from 
the  32-callber  cartridge."  On  receipt  of  this 
communication,  the  bill  recites,  the  court  re- 
fused to  send  the  bullet  into  the  Jury  room, 
but  had  the  Jury  brought  into  the  courtroom 
and  permitted  those  of  the  Jury  who  wished 
to  examine  said  two  bullets.  Before  this  was 
done,  the  defendant  objected  both  to  the  bul- 
lets being  sent  into  the  Jury  room,  and  also 
to  the  Jury  examining  the  bullets  in  the  pres- 
ence of  the  court,  on  the  ground  that  the 
same- was  Immaterial,  irrelevant,  prejudicial 
to  the  defendant's  rights,  and  that  the  Jurors 
thereby  might  form  conclusions  of  their  own 
not  warranted  by  any  evidence  in  the  case; 
but  the  court  overruled  said  objections,  and 
permitted  the  Jurors  to  examine  the  bullets 
in  the  manner  above  stated.  In  this  connec- 
tion it  should  be  remarked  that  much  Im- 
portance was  attached  by  the  state  to  the 
kind  of  bullet  and  size  of  the  bullet  found  in 
and  taken  from  the  body  of  the  deceased. 
The  evidence  tended  to  show  that  the  kind 
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of  bullet  which  killed  deceased  would  not 
have  fitted  and  conld  not  have  been  fired 
from  the  arms  which  Pitts  had,  but  would 
have  fitted  and  was  the  same  character  of 
bullet  found  In  and  which  could  be  fired  from 
appellant's  pistol.  Indeed,  this  was  one  of 
the  strong  Inculpatory  facts.  In  approving 
this  bill  the  court  further  states  that  the  two 
bullets  In  question  had  been  admitted  in  ev- 
idence during  the  trial,  but  through  Inadvert- 
ence of  the  county  attorney  had  not  been 
handed  the  Jury  for  Inspection,  and,  when  the 
above  written  request  from  the  jury  came 
to  the  court,  the  court  had  the  Jury  seated  in 
the  box,  and  In  the  presence  of  defendant 
and  his  counsel  permitted  the  Jury  to  Inspect 
the  bullets  as  detailed  above.  Then  the  Jury 
was  sent  back  to  their  room,  but  were  not 
permitted  to  take  the  bullets  with  them.  We 
not  only  feel  and  find  that  therfe  Is  no  error 
In  these  proceedings,  but  think  the  court 
should  be  commended  for  the  careful  safe- 
guarding of  the  rights  of  the  accused.  The 
course  pursued  by  him  In  having  the  Jury  ex- 
amine these  bullets  In  his  presence  was  a 
more  certain  safeguard  to  the  rights  of  ap- 
pellant than  If  they  had  been  sent  to  them  In 
their  room.  By  this  course  every  possibility 
of  mistake  or  any  exchange  of  the  bullets 
was  safely  guarded. 

8.  Objection  was  made  on  the  trial  to  the 
action  of  the  court  In  permitting  the  witness 
Williams  to  testify  over  appellant's  objection 
as  to  the  character  of  the  building  in  which 
deceased  was  shot;  that  is,  the  purpose  for 
which  it  was  used.  The  question  propound- 
ed to  him  was  as  follows :  "What  kind  of  a 
business  did  you  and  the  defendant  run?" 
The  answer  was:  "It  was  a  pool  hall."  The 
objection  to  the  question  and  answer  was 
that  the  same  was  immaterial,  irrelevant,  did 
not  tend  to  prove  any  issue  in  the  case,  but 
tended  only  to  prejudice  the  rights  of  the  de- 
fendant. As  stated  by  the  court  In  his  ex- 
planation of  the  bill,  the  full  answer  of  the 
witness  was:  "It  was  a  pool  ball.  I  mean 
by  that  we  had  pool  tables."  While  perhaps 
It  was  unnecessary  to  produce  this  evidence, 
we  can  readily  understand  how  natural  It 
was  to  do  so  by  way  of  accounting  for  the 
presence  of  the  deceased  there  as  well  as  for 
the  purpose  of  showing  the  relation  and  con- 
nection between  the  witness  and  appellant 
It  seems  they  were  partners  In  the  business, 
and  had  been  for  some  time. 

9.  A  more  serious  question  is  presented 
by  appellant  In  respect  to  his  effort  to  put 
In  evidence  some  conversation  between 
Williams  and  himself.  The  bill  evidencing 
tbls  matter  recites  substantially  that  after 
tbe  witness  Mose  Williams  had  been  recalled 
by  the  state,  and  on  cross-examination  bad 
testified  that  he  saw  Fred  Potts  Immediately 
after  the  shooting  occurred,  and  went  with 
him  to  the  Dupree  bouse,  where  the  de- 
ceased had  been  carried,  the  following  ques- 
tion was  propounded  to  him  by  appellant's 
counsel:   "I  wUl  ask  you  U  Fred  [meaning 


the  defendant]  did  not  tell  you  then  and 
there  that,  when  the  shooting  began,  he 
was  talking  to  Beatrice  Peevy  at  the  front 
door?"  To  this  question  the  state  objected 
on  the  ground  that  same  was  irrelevant,  Im- 
material, hearsay,  and  self-serving.  If  the 
witness  had  been  permitted  to  answer,  he 
would  have  said  in  response  to  said  ques- 
tion, "Yes."  The  testimony,  if  permitted, 
would  have  been  favorable  to  the  appellant. 
In  allowing  this  bill  the  court  makes  the 
following  explanation:  "This  witness  Mose 
Williams  In  examination  by  the  state  had 
testified  that  immediately  after  the  shoot- 
ing in  the  room  where  the  deceased  was 
killed  he  saw  Fred  Potts  and  the  deceased 
together,  and  that  witness  asked  Fred  Potts, 
the  defendant,  for  the  pistol;  that  the  de- 
fendant then  told  witness  he  had  fired  some 
shots;  that  defendant  gave  witness  the 
pistol,  and  that  the  defendant  then  left  the 
place  of  the  shooting;  that  witness  then 
took  deceased  to  a  neighbor's  house,  and 
came  back  to  the  place  of  the  shooting, 
and  examined  the  pistol  and  found  that  it 
had  been  fired  two  times.  After  this  he 
met  defendant  on  Mulberry  street,  when 
the  conversation  occurred  that  was  asked 
about  in  this  bill  of  exception;  that  it  was 
five  or  ten  minutes  after  the  shooting,  and 
was  not  a  part  of  any  conversation  asked 
about  by  the  state.  The  state  objected  to 
it  because  it  was  immaterial  and  irrelevant, 
self-serving,  no  part  of  the  res  gestae,  and 
no  part  of  any  conversation  introduced  by 
the  state,  which  objections  were  sustained." 
We  had  occasion  to  discuss  at  some  length 
a  question  quite  like  this  in  the  recent  case 
of  Pratt  V.  State,  53  Tei.  Cr.  R.  281,  109  S. 
W.  138.  Article  791  of  our  Code  of  Crim- 
inal Procedure  of  1895  Is  as  follows:  "When 
part  of  an  act,  declaration  or  conversation 
or  writing  is  given  in  evidence  by  one  party, 
the  whole  on  the  same  subject  may  be  in- 
quired into  by  the  other,  as  when  a  letter 
is  read,  all  other  letters  on  the  same  sub- 
ject between  the  same  parties  may  be  given. 
And  when  a  detailed  act,  declaration,  con- 
versation or  writing  is  given  in  evidence,  any 
other  act,  declaration  or  writing  which  is 
necessary  to  make  It  fully  understood  or  to 
explain  tbe  same  may  also  be  given  in  evi- 
dence." In  the  case  of  Greene  v.  State,  17 
Tex.  App.  395,  it  is  stated  that  this  article 
expands  the  common-law  rule  with  refer- 
ence to  such  evidence;  that  at  common  law, 
when  a  confession  or  admission  is  Intro- 
duced In  evidence  against  a  party,  such  par- 
ty is  entitled  to  prove  the  whole  of  what  is 
said  on  the  subject  at  the  time  of  making 
such  confession  or  admission.  The  article 
above  referred  to,  however,  does  not  restrict 
the  explanatory  act,  declaration,  conversa- 
tion, or  writing  to  the  time  when  the  act, 
declaration,  conversation,  or  writing  sought 
to  be  explained  occurred;  but  extends  the 
rule  so  as  to  render  such  acts  or  statements 
admissible,  if  necessary  to  a  full  understand- 
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Ing  or  to  explain  the  acts  or  statements  in- 
troduced In  evidence  by  the  adverse  party, 
although  the  same  may  have  transpired  at  a 
different  time,  and  at  a  time  so  remote  even 
as  not  to  be  admissible  as  res  gestae.  We 
think  the  test  In  all  cases  where  the  matter 
sought  to  be  proved  is  not  a  part  of  the  con- 
versation already  inquired  about  is  tliat  it 
must  be  some  statement  which  is  necessary 
to  a  full  understanding  of  or  to  explain  the 
acts  or  statements  introduced  in  evidence 
by  the  adverse  party.  We  think  that  the 
matter  here  sought  to  be  proved  cannot' in 
any  sense  be  brought  within  this  rule.  The 
bill  before  us  does  not  disclose  how  or  in 
what  particular  the  matter  was  relevant  to 
the  issue  before  the  court,  or  how  or  in  what 
manner  it  could  explain  the  declaration  and 
statement  theretofore  admitted  in  evidence. 
Finally,  appellant  most  vigorously  assails 
the  verdict  of  conviction  on  the  ground  of  the 
misconduct  of  the  jury,  in  that,  as  averred, 
the  foreman  of  the  Jury,  Mr.  S.  E.  Wright, 
stated  in  the  presence  and  hearing  of  the 
Jury,  and  particularly  to  one  Polk  Slaughter 
and  J.  H.  Wilson,  members  of  said  Jury, 
that:  "There  is  no  doubt  that  this  negro  is 
guilty.  I  know  him,  and  he  is  a  mean  negro. 
If  yon  knew  what  I  know,  you  would  know 
he  is  guilty ."  In  support  of  the  motion,  Mr. 
Slaughter  filed  an  aflSdavit  in  writing,  in 
which  be  ascribed  this  language  to  Mr. 
Wright  His  affidavit  further  discloses  that 
originally  he  was  for  acquittal,  and  finally 
agreed  to  come  to  a  penalty  of  not  more  than 
two  years.  Mr.  Wright,  the  affidavit  re- 
cites, used  the  above  argument  to  him  and 
others  two  or  three  times,  and  the  Jury 
could  not  agree ;  and  Mr.  Wright's  argument 
above  stated  influenced  him  to  come  from  his 
decision  of  an  acquittal,  of  verdict  of  guilty 
of  manslaughter  with  a  penalty  of  two  years, 
to  a  verdict  of  murder  In  the  second  degree 
with  a  penalty  of  ten  years.  The  affidavit 
of  Mr.  Wilson  was  not  so  strong.  It  Is,  in 
substance,  as  follows:  "That  after  the  Jury 
retired  to  consider  of  their  verdict,  and  after 
one  S.  E.  Wright  had  been  selected  as  fore- 
man of  the  Jury,  the  said  S.  B.  Wright,  im- 
mediately after  being  selected  foreman,  said 
to  the  Jury:  There  is  no  doubt  but  that  the 
negro  [meaning  Fred  Potts]  is  guilty  of  mur- 
der.' This  statement  was  challenged  by  one 
or  two  others,  and  then  the  Jury  began  to 
discuss  the  case.  During  the  discussion  of 
the  case  in  the  Jury  room  the  said  S.  E. 
Wright  on  two  different  times  made  this  re- 
mark: 'If  you  all  knew  as  much  about  this 
matter  as  I  do,  you  would  know  the  defend- 
ant was  guilty.'  He  used  this  argument  on 
two  different  occasions  that  I  remember. 
Each  time  when  I  would  ask  him  if  he  knew 
anything  the  testimony  did  not  disclose,  he 
would  say  'No.' "  It  will  thus  be  seen  there 
is  an  irreconcilable  conflict  In  the  affidavits 
of  the  two  Jurors  in  respect  to  the  statement 
of  Mr.  Wright.  According  to  the  affidavit  of 
Wilson,  tbertt  was  an  express  diaclalmer  of 


Wright  that  he  knew  any  fact  in  respect  to- 
the  case  not  disclosed  by  the  evidence. 

The  matter  was  Investigated  by  the  court, 
and  among  other  persons  Mr.  Slaughter  was 
sworn,  who,  in  substance,  confirmed  the  fiicts 
set  out  in  his  affidavit,  though  there  is  not 
only  some  confusion  and  contradiction  In  bis 
testimony  in  respect  to  what  Wright  said 
about  the  matter,  but  also  considerable  con- 
tradiction as  to  when  and  how  the  conversa- 
tion occurred.  The  following  quotation  will 
show  the  contradictory  statement:  "Th» 
thing  that  influenced  me  was  this:  Mr. 
Wright  first  stated  as  foreman  that  the  de- 
fendant, Fred  Potts,  was  a  mean  negro,  and 
that,  if  we  knew  him  like  he  did,  we  would 
give  him  99  years.  He  Just  spoke  as  If  he 
knew  him  personally.  Well,  yes;  he  said 
that  the  evidence  showed,  went  on  to  talk 
about  that  place  down  there,  the  occurrence, 
discussing  the  evidence,  and  stated  that  the 
evidence  showed  that  he  was  a  bad  negro — ' 
mean  negro.  He  Just  spoke  as  if  he  knew 
him  personally.  I  believe  he  said  that  the 
evidence  showed  that  he  was  a  mean  negro, 
and  ought  to  be  hung,  or  sent  to  the  peniten- 
tiary for  99  years.  I  believe  that  was  about 
what  he  said." 

The  Juror  Wright  was  sworn,  and  on  hear- 
ing before  the  court  stated  that  he  believed 
defendant  was  guilty  of  murder  in  the  first 
degree  and  was  in  favor  of  the  death  penal- 
ty; that,  when  the  Jury  first  went  out,  two 
of  them  were  for  hanging,  some  of  them  for 
five  years,  and  some  for  fifteen  years.  He 
further  states:  "I  did  not  make  any  state- 
ment in  the  Jury  room  as  to  my  personal 
knowledge  of  the  defendant.  I  might  have 
known  the  defendant  In  a  general  way.  I 
have  known  a  good  many  of  those  Potts  ne- 
groes, but  I  have  no  recollection  of  him  at 
the  time.  I  did  not  make  any  statement  in 
the  Jury  room  to  any  Juror,  or  to  all  the 
Jurors,  that,  if  they  knew  the  defendant  as 
well  as  I  did,  they  would  want  to  hang  him 
or  give  him  99  years,  or  something  of  that 
sort    Nothing  of  that  sort  occurred." 

R.  L.  Thompson,  another  one  of  the  Jurors, 
was  sworn,  and  testified,  in  substance,  that 
he  heard  some  one  say  that  he  knew  Fred 
Potts;  that  Fred  had  worked  for  him  some 
time ;  that  he  did  not  hear  this  man  say  that 
Fred  was  a  bad  negro  or  mean  negro,  aod 
nothing  was  said  about  Fred's  character 
that  he  heard. 

J.  H.  Johnson,  another  of  the  Jurors,  tes- 
tified that,  while  they  were  considering  their 
verdict,  he  did  not  at  any  time  hear  Mr. 
Wright  state  that  be  knew  the  defendant, 
and  that  the  defendant  was  a  mean  negro, 
and  was  guilty  of  murder  and  ought  to  be 
hanged  or  anything  of  that  kind. 

J.  B.  Curry,  another  Juror,  testified  to  the 
same  effect  as  well  as  one  Meyers.  In 
fact  Slaughter's  statement  found  no  support 
in  the  testimony  of  the  other  jurors,  but  was 
dlsOnctly  denied  by  practically  all  of  them. 
The  juror  Wilson,  whose  affidavit  was  at- 
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tached  to  the  motion  for  a  new  trial,  was 
not  sworn,  and  we  note  a  number  of  the  other 
Jurors  were  not  accounted  for.  We  think 
the  rule  with  reference  to  granting  new 
trials  on  account  of  discussions  and  state- 
ments by  jurors  in  the  jury  room  has  already 
been  carried  too  far.  In  this  case  the  mat- 
ters were  Investigated  and  the  evidence 
heard  by  the  court  The  statement  and  tes- 
timony of  Slaughter  In  respect  to  the  matter 
was  contradictory  and  confusing.  There  was 
an  unqualified  denial  by  nil  the  other  Jurors. 
The  court  hearing  these  Jurors,  with  better 
opportunity  than  we  can  have  for  determin- 
ing their  credibility,  Intelligence,  and  weight 
of  their  testimony,  has  held  this  issue  ad- 
versely to  appellant  We  believe  that  his 
decision  was  correct  under  the  facts.  In  any 
event.  It  is  obvious  under  the  well-settled 
mle  controlling  ns  that  we  should  not  inter- 
fere with  his  decision  unless  it  was  clearly 
wrong. 

There  are  other  questions  In  the  case,  bat 
tbey  are  not  of  such  importance  as  to  de- 
mand a  discussion.  It  may  be  an  Injustice 
has  been  done  this  defendant,  but  there  are 
some  circumstances  in  the  case  from  which 
an  inference  and  conclusion  of  bis  guilt 
might  In  fairness  have  been  drawn  by  the 
jury,  and,  in  view  of  the  learned  court  per- 
mitting the  verdict  to  stand,  we  do  not  feel 
that  we  should  Interfere;  and  it  Is  there- 
fore ordered  that  the  judgment  of  the  court 
below  be,  and  the  same  Is  hereby.  In  all 
.things  affirmed. 


MORRISON  V.  STATE. 
<Conrt  of  Criminal  Appeals  of  Texas.    April  14, 

BEJLSPHKMT    (i    1*)   —   SWBABINO    IN    "PUBLIO 

Place"— Natubb  of  Offense. 

A  reply  by  accused  to  the  district  attorney, 
wliile  testifying  before  a  grand  jury,  "It  is  none 
of  your  damn  business,"  etc.,  did  not  constitute 
swearing  and  cnniing  in  a  "public  place." 

[Bd.  Note. — For  other  cases,  see  Blasphemy, 
Dec.  Dig.  I  1.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  6,  p.  5810 ;  vol.  8,  p.  7773.] 

Appeal  from  Mitchell  County  .Court ;  A.  J. 
Coe,  Judge.  * 

Tom  Morrison  was  convicted  of  unlaw- 
fully swearing  In  a  public  place,  and  he  ap- 
peals.   Reversed. 

Thurmond  &  Robinson,  for  appellant  F. 
3.  McCord,  Asst  Atty.  Gen.,  for  the  State. 

RAMSEY,  J.  Appellant  was  charged  In 
the  county  court  of  Mitchell  county  with  the 
offense  of  unlawfully  and  willfully  swearing 
and  cursing  in  a  public  place,  to  wit,  the 
grand  jury  room  in  the  courthouse  of  Mitch- 
ell county,  Tex.,  in  a  manner  calculated  to 
disturb  the  Inhabitants  thereof,  and  his 
punishment  assessed  at  a  fine  of  $10. 


The  facts  show.  In  brief,  that  be  was  sum- 
moned before  the  grand  Jury  of  Mitchell 
county  and  Interrogated  at  some  length  in 
reference  to  offenses  thought  to  have  been 
committed  In  his  community,  and  with  spe- 
cial reference  to  certain  persons  named  by 
him  in  his  testimony.  Among  other  things, 
after  stating  that  he  knew  one  Jim  Brown, 
the  district  attorney  asked  him  how  many 
cattle  Jim  Brown  had,  and  appellant  re- 
plied, "About  100  head,"  and  he  was  there- 
upon asked  by  the  district  attorney  If  Jim 
Brown  owed  anything  on  his  cattle,  to  which 
question  appellant  replied,  suddenly  and 
angrily,  and  facing  said  district  attorney,  "It 
Is  none  of  your  damn  business ;  it  looks  like 
you  are  trying  to  Inquire  Into  mine  and  my 
boy's  private  business."  The  use  of  the  lan- 
guage attributed  to  appellant  Is  admitted  by 
him,  with  the  statement  that  he  thought  at 
the  time  that  the  district  attorney  was  try- 
ing to  pry  into  his  and  his  son's  business, 
and  at  the  time  he  was  talking  in  an  ordinary 
tone  of  voice,  like  he  was  when  delivering 
his  testimony.  He  had  nothing  against  any 
member  of  the  grand  jury,  but  that  the  dis- 
trict attorney  was  trying  to  pry  into  his 
son's  business,  and  this  was  the  reason  he 
stated  to  him  that  it  was  none  of  his  damn 
business. 

1.  A  number  of  interesting  questions  are 
raised  In  the  motion  for  a  new  trial — among 
others,  the  contention  that,  the  truth  or  falsi- 
ty of  the  testimony  of  a  witness  before  the 
grand  jury  not  being  an  Issue,  the  grand  ju- 
rors could  not,  under  the  law,  testify  to 
what  was  said  or  done  In  the  grand  Jury 
room  while  they  were  In  session.  In  view, 
however,  of  the  entire  record,  we  believe  a 
conviction  under  the  evidence  cannot  be  sus- 
tained, and  It  becomes  unnecessary  to  decide 
this  question.  In  the  case  of  Lumbkln  v. 
State,  12  Tex.  App.  341,  appellant  was  pros- 
ecuted on  an  Indictment  which,  among  other 
things,  charged  that  he  did  swear  and  curse 
In  a  manner  calculated  to  disturb  the  inhabit- 
ants of  a  private  residence.  It  seems  that 
appellant  In  that  case  denounced  the  prose- 
cuting witness  as  the  "meanest  damnedest 
man  on  the  mountain  side"  and  as  a  "damn 
rascal."  Judge  Hurt,  In  passing  on  this 
case,  says,  after  discussing  other  questions: 
"We  are  also  of  opinion  that  the  evidence  is 
not  sufficient  to  support  the  verdict."  See, 
also,  Carr  v.  City  of  Conyer,  84  Ga.  287, 10  S. 
E.  630,  20  Am.  St  Rep.  357.  That  the  con- 
duct of  appellant  was  contumacious  and 
probably  a  contempt,  for  which,  on  presenta- 
tion, he  could  and  should  have  been  rebuked 
and  punished  by  the  district  court.  Is  doubt- 
less true;  but  we  scarcely  think  that  the 
language  used  comes,  under  the  decisions, 
within  the  purview  of  the  statute. 

For  this  reason,  it  Is  ordered  that  the  judg- 
ment of  conviction  be,  and  the  same  is,  here- 
by reversed,  and  the  cause  remanded. 


-•For  otbar  caws  aee  same  topic  and  lectloa  NTJMBEIR  In  Dec.  A  Am.  Digs.  1907  to  data,  A  Reportor  Indwns 
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BAKER  ▼.   STATE. 
(Court  of  Criminal  Appeala  of  Texas.    April  14, 

1.  IwcKST  (t  14*)— Sufficiency  of  Etidhtce. 

Eividence  in  a  prosecation  for  incest  held 
sufficient  to  sustain  a  conTiction. 

TBd.  Note. — For  other  cases,  see  Incest,  Dec. 
Dig.  {  14.»J 

2.  Criminai,  Law  (|  1177*)— Vebdict— Habm- 
I.ES8  Ebbob. 

The  error  in  assessing  punishment  at  "sey- 
en  years  in  the  penitentiary,"  instead  of  "seven 
Tears'  confinement  in  the  penitentiary,"  is  harm- 
less. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Dec.  Dig.  {  1177.*] 

8.  Cbiminax  Law  (8  1172*)— AppeaT/— Harm- 
less Ebbob — Instbuctions. 

Where  the  evidence  in  a  prosecution  for 
incest  shows  that  accused  had  camtil  inter- 
course with  the  complaining  witness,  resulting 
in  conception,  whether  the  court  correctly  de- 
fined carnal  knowledge  is  immaterial. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Dec.  Dig.  i  1172.»] 

4.  Criminai,  Law  (S  429»)— Evidekcb>-Doou- 

ICENTS — MABBIAOE    LICENSE. 

A  marriage  license  and  return  which  com- 
ply with  the  law  are  admissible  in  evidence,  al- 
though there  is  no  evidence  that  the  person 
performing  the  marriage  ceremony  was  a  jus- 
tice of  the  peace,  except  his  own  statement  fol- 
lowing his  signature. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Dec.  Dig.  |  429.*] 

Appeal  from  District  Court,  Bell  Connty; 
Jobn  M.  Fnrman,  Judge. 

A.  P.  Baker  was  convicted  of  Incest,  and 
appeals.    Affirmed. 

F.  J.  McCord,  Asst  Atty.  Gen.,  for  the 
State. 


BAMSEY,  J.  Appellant  was  Indicted  In 
the  district  court  of  Bell  county  on  a  charge 
of  Incest  with  one  Bula  Faublon,  the  daugh- 
ter by  former  marriage  of  his  tben  wife. 

1.  That  he  had  had  carnal  Intercourse 
with  this  young  girl,  then  about  15  years  of 
age.  Is  established  by  her  testimony  and  the 
fact  that  they  were  found  together  In  bed 
at  Temple  by  numerous  witnesses  under 
circumstances  that  left  no  sort  of  doubt  that 
they  had  recently  had  carnal  Intercourse. 
While  there  Is  by  appellant's  wife  some  con- 
tradiction of  the  alleged  incestuous  Inter- 
course resulting  In  a  miscarriage,  yet  the 
facts  In  the  record  leave  It  In  our  minds  be- 
yond doubt,  whatever  may  have  been  her 
relation  with  other  men,  that  appellant  had 
not  Infrequently  had  carnal  intercourse  with 
the  prosecutrix  la  too  clear  for  discussion. 
We  cannot,  therefore,  sustain  the  first 
gronnd  of  appellant's  °  motion,  which  Is  to 
the  efffect  that  the  verdict  of  the  jury  la  con- 
trary to  the  law  and  the  evidence,  and  Is 
against  the  weight  and  preponderance  of 
the  evidence,  and  without  legal  or  compe- 
tent evidence  to  support  It. 

2.  Complaint  Is  also  made  of  the  verdict 


of  the  Jury,  which  is  claimed  to  be  fatally 
defective  and  Insufficient  and  so  Insufficient 
that  no  valid  or  legal  Judgment  or  sentence 
can  be  rendered  upon  It  The  verdict  is  as 
follows:  "We,  the  Jury,  find  the  defendant 
guilty  as  charged  in  the  Indictment  and  as- 
sess his  punishment  at  seven  years  in  the 
penitentiary."  While  the  motion  does  not 
point  out  the  particular  defect  claimed  in 
the  verdict  it  is  assumed  It  was  thought  to 
be  insufficient  by  reason  of  the  omission  of 
the  word  "confinement"  between  the  words 
"years"  and  "in."  While  this  would  have 
been  better  expressed  if  such  word  bad  been 
used,  the  meaning  and  Intent  of  the  verdict 
Is  so  obvious  that  its  omission  cannot  be 
held  fatal. 

8.  The  third  ground  of  the  motion  is  that 
the  court  erred  in  the  fifth  paragraph  of  his 
charge,  wherein  he  defines  the  term  "car- 
nal knowledge."  This  portion  of  the  court's 
charge  is  as  follows:  "By  the  term  'carnal 
knowledge'  of  a  female  by  a  male  person  is 
meant  that  some  part  of  the  male  organ  of 
generation  must  have  entered  some  part  of 
the  female  organ  of  generation;  but  the 
depth  or  degree  of  such  entry  or  penetration 
is  immaterial."  In  view  of  the  fact  that 
the  evidence  shows  that  the  parties  had  had 
carnal  intercourse,  resulting  in  conception, 
it  is  evident  whether  erroneous  or  not,  that 
in  any  event  the  question  becomes  utterly 
immaterial  and  inconsequential. 

4.  On  the  trial  objection  was  made  to  the 
introduction  of  a  certain  marriage  license, 
issued  by  the  county  clerk  of  Lampasas 
county,  and  the  return  thereon,  for  the  rea- 
son that  the  marriage  license  failed  to  show 
that  one  J.  W.  Trussell,  who  purports  by 
the  terms  of  said  instrument  to  be  the  Jus- 
tice of  the  peace  of  precinct  No.  4,  Lampas- 
as county,  Tex.,  was  really  such  Justice  of 
the  peace;  there  being  no  evidence  intro- 
duced to  show  that  at  the  time  the  mar- 
riage ceremony  was  performed,  he  was  such 
officer  and  had  authority  under  the  law  to 
perform  marriage  ceremonies,  save  and  ex- 
cept his  signature  thereto,  reciting  that  he 
was  such  Justice  of  the  peace.  The  mar- 
riage license  and  return  thereon,  introduced 
in  evidence,  in  all  respects  complied  with 
the  law.  These  licenses,  when  return  Is 
made,  are  required  to  be  preserved  and  the 
return  recorded.  The  return  was  lu  proper 
form,  and  made  by  a  person  purported  to  be 
an  officer  authorized  to  solemnize  the  rites 
of  matrimony  between  the  parties.  In  the 
absence  of  a  showing  to  the  contrary,  the 
law  would  presume  that  the  clerk,  in  accept- 
ing the  return,  had  satisfied  himself  of  the 
official  diaracter  of  the  person  performing 
the  marriage  rites,  and  in  the  absence  of 
anything  challenging  such  authority,  or  the 
official  character  of  such  person,  no  burden 
rests  on  the  state  to  show  that  he  was  in 
deed  and  in  truth  such  officer.     Again,  all 
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the  evidence  showed,  trlthont  donbt  or  con- 
troTeray,  among  others,  by  the  wife  of  ap- 
pellant, the  marriage  In  question. 

There  Is  no  merit,  as  we  believe.  In  any 
of  the  questions  raised  and  we  would  be  ut- 
terly without  excuse  to  reverse  the  case. 

It  is  therefore  ordered  that  the  Judgment 
of  conviction  be,  and  the  same  is  hereby,  in 
all  things  affirmed. 


EIJ.IS  V.  STATE. 
(Court  of  Criminal  Appeals  of  Texas.    April  14, 

Crimirai.  Law  (J  913*)— New  Tkiai/— State- 
ment OF  Facts— Death  of  Judos. 

Where  there  was  an  agreed  statement  of 
facts  Sled  in  a  case,  the  death  of  the  presiding 
jadge,  aubseqaent  to  the  trial  and  before  the 
statement  of  facts  was  made  up,  was  no  ground 
for  a  new  trial. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Dec.  Dig.  {  913.*] 

Appeal  from  Johnson  County  Court;  F. 
E.  Adams,  Judge. 

Coley  Ellis  was  convicted  of  violating  the 
local  option  law,  and  appeals.    Affirmed. 

F.  J.  McCord,  Asst  Atty.  Gen.,  for  the 
State. 

RAMSEY,  3.  Appellant  was  convicted  In 
the  county  court  of  Johnson  county  on  a 
charge  of  unlawfully  selling  intoxicating  liq- 
uors therein  in  violation  of  the  local  option 
law.  On  conviction  he  was  fined  $100  and 
imprisoned  in  the  county  jail  for  60  days. 

That  appellant  sold  intoxicating  liquors  to 
the  person  named  in  the  indictment  Is  placed 
beyond  dispute  by  the  testimony;  nor  was 
there  any  evidence  raising  the  issue,  as 
claimed  by  appellant,  of  mere  agency.  Nor 
is  there  any  merit  In  the  contention  that, 
because  Judge  Adams,  who  was  presiding 
at  the  trial  of  the  case,  had  died  subsequent 
thereto  and  before  the  statement  of  facts 
was  made  up,  this  necessarily  entitled  ap- 
pellant to  a  new  trial.  In  this  case  there 
was  an  agreed  statement  of  facts  filed.  So 
that  It  is  Inconceivable  that  in  this  regard 
any  injury  or  injustice  was  done  appellant 
by  reason  of  the  death  of  Judge  Adams. 
There  Is  no  bill  of  exceptions  In  the  record, 
nor  is  there  any  claim  that  appellant  was 
deprived  of  bills  of  exception  by  reason  of 
the  death  of  the  Judge  presiding. 

There  is  no  merit  in  any  of  the  contentions 
of  appellant,  and  it  Is  clear  that  the  case 
should  be  affirmed,  which  is  now  done. 


WALTERS  V.  STATE. 
(Court  of  Criminal  Appeals  of  Texas.    April  14, 


kppeaiB 
1909.) 


RoBBEBT  (I  24*)— "Assault  with  Irtekt  to 
Rob"— Evidence. 

Evidence  held  not  to  show  an  "assault  with 
intent   to    rob,"   within    Pen.   Code   1S95,   art. 


611,  providing  that  an  assault  with  intent  to 
commit  any  other  offense  is  constituted  by  th» 
existence  of  facts  which  bring  the  offense  within 
tlie  definition  of  an  assault,  coupled  with  an 
intent  to  commit  such  other  offense. 

[Ed.  Note.— For  other  cases,  see  Robbery, 
Cent.  Dig.  {{  32-36;  Dec  Dig.  i  24.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  1,  p.  544.] 

Appeal  from  Criminal  District  Court,  Har- 
ris County;  E.  R.  Campbell,  Judge. 

George  Walters  was  convicted  of  assault 
with  intent  to  rob,  and  he  appeals.  Reversed 
and  remanded. 

Brockman  &  Kahu  and  E.  T.  Branch,  for 
appellant.  F.  J.  McCord,  Asst  Atty.  Gen., 
for  the  State. 

BROOKS,  J.  Appellant  was  convicted  of 
assault  with  intent  to  rob,  and  his  punish- 
ment assessed  at  two  years'  confinement  in 
the  penitentiary. 

The  evidence  in  the  case,  being  the  testi- 
mony of  A.  R.  Anderson,  the  only  witness, 
is  as  follows:  "That  he.  In  company  with 
Constable  Smith,  intended  to  get  on  the  Ft. 
Worth  «leeper  of  the  Houston  &  Texas  Cen- 
tral Railroad;  that  about  five  minutes  before 
the  train  left  he  went  upon  the  platform  or 
vestibule  of  said  sleeper;  that  after  he  got 
upon  the  platform  of  said  sleeper,  which 
sleeper  was  attached  to  the  rear  end  of  the 
Dallas  sleeper,  he  encountered  appellant 
and  bis  codefendant  Johnson  at  the  doorway 
leading  into  said  Ft.  Worth  sleeper,  and,  to 
use  the  language  of  said  Anderson,  'As  I 
went  to  squeeze  through  them  to  get  Into 
the  sleeper,  this  man  over  there  that  calls 
himself  Walters,  he  had  an  overcoat  on  his 
arm,  he  got  right  in  my  way,  and  as  I  got 
between  him  and  this  other  fellow  (Johnson) 
Walters  kind  of  put  his  coat  up  this  way 
(Indicating  by  raising  his  left  arm  up  about 
level  with  breast  of  witness),  and  ran  his 
hand  around  and  got  hold  of  my  stud,  and  I 
said,  "You  damned  son  of  a  bitch,  what  do 
you  mean?"  and  grabbed  hold  of  him;'  and 
further  testified  that,  as  he  grabbed  hold  of 
Walters,  he  struck  Walters  with  a  small 
grip  he  had  in  his  hand  and  Walters  im- 
mediately desisted  from  any  further  attempt 
to  take  the  witness'  diamond  stud,  which  was 
screwed  Into  his  shirt;  and  further  testified 
that  the  diamond  stud  was  not  removed  from 
its  place  In  his  shirt,  and  that  his  shirt  was 
not  torn.  The  first  thing  that  attracted  the 
attention  of  Anderson  was  that  he  felt  the 
attempt  to  get  his  stud,  and  then  noticed,  in 
connection  therewith,  the  fact  that  appellant 
had  his  hand  up,  with  bis  overcoat  over  it 
as  a  shield,  and  that  it  was  not  necessary 
for  the  witness  to  be  crowded  In  getting 
into  the  coach,  and  witness  then  realized  that 
they  were  pickpockets,  and  that  an  attempt 
was  being  made  to  get  his  diamond  stud; 
that  he  was  'Jammed'  by  appellant  and  said 
Johnson;    that  by  'jammed'  he  meant  that 
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aald  partleB  were  standing  at  the  doorway 
of  said  Ft  Worth  sleeper,  and  that  he  tried 
to  'squeeze  between  them'  and  get  Into  the 
sleeper,  and  that  they  did  not  give  way  and 
make  room  for  him  to  pass,  as  he  expected 
they  would  do,  and  that  neither  of  the  co- 
defendants  or  appellant  put  their  hands  on 
or  about  him,  except  that  appellant  put  his 
hand  on  witness'  diamond  stud,  and  that  he 
felt  the  hand  on  the  stnd,  which  was  the 
first  thing  that  attracted  his  attention;  that 
neither  of  the  three  men  arrested  for  the 
attempt  to  get  bis  stud,  Johnson,  Uarrard,  and 
appellant,  said  a  word  before  or  after  the 
attempt  to  take  the  stud;  that  witness  was 
not  put  In  fear;  that  no  one  struck  him,  or 
used  any  violence  upon  him,  or  demanded 
-any  property  from  him,  and  that  no  weapon 
other  than  ordinary  pocketknlves  were  found 
on  either  of  the  three  men,  and  no  weapon 
was  exhibited;  that  the  three  men  were 
Jointly  indicted,  but  (appellant  having  been 
tried  separately)  were  searched  immediately 
after  the  arrest  by  witness  and  the  con- 
stable, and  that  the  above  circumstances 
constituted  what  had  occurred;  th%t  he  so 
testified  on  the  examining  trial,  and  did  so 
now,  and  that  bis  testimony  as  given  then 
and  now  Is  true;  further,  that  no  evidence 
of  any  right  to  ride  on  said  train  was  found 
-on  either  of  the  three  men,  and  that  to  get 
access  to  said  train  it  was  necessary  to  go 
through  a  gate  at°  the  depot  and  exhibit 
tickets;  that  appellant  was  caught  and  held 
by  witness  after  he  detected  his  hand  on  the 
«tud  and  had  struck  appellant  with  the  grip; 
that  the  whole  transaction  was  quicker  than 
it  could  be  told  and  was  over  In  a  minute." 
Appellant  Insists  that  the  evidence  Is  In- 
sufllcient  to  show  an  assault  with  Intent  to 
rob.  ArUcle  611  of  the  Penal  Code  of  1895 
provides:  "An  assault  with  Intent  to  com- 
mit any  other  otCense  is  constituted  by  the 
•existence  of  the  facts  which  bring  the  offense 
within  the  definition  of  an  assault,  coupled 
with  an  intention  to  commit  such  other  of- 
fense, as  of  robbery."  Under  the  provisions 
■of  this  article  and  a  long  line  of  authorities 
of  this  court  we  hold  that  appellant's  conten- 
tion is  correct  The  case  of  Long  ▼.  State 
(Tex.  Cr.  App.)  114  S.  W.  632,  Is,  in  all  of 
Its  salient  features,  exactly  like  the  facts 
-disclosed  by  this  record.  In  that  case  ap- 
pellant was  prosecuted  for  theft  from  the 
person,  and  convicted.  However,  the  facts 
further  show  in  the  Long  Case  that  a  theft 
was  consummated.  If  the  facts  in  this  case 
had  shown  that  appellant  secured  the  dia- 
mond stnd,  it  would  have  constituted  theft 
from  the  person.  Failing  to  so  show,  it  does 
not  constitute  an  assault  to  rob.  For  a  dis- 
cussion of  the  question,  see  the  following 
authorities:  Johnson  v.  State,  35  Tex.  Cr. 
R.  140,  32  S.  W.  537;  Rodriquez  v.  State 
(Tex.  Cr.  App.)  71  S.  W.  596;  Tarrango  v. 
State,  44  Tex.  Cr.  R.  885,  71  S.  W.  597;  Herr 


T.  State,  62  Tex.  Or.  B.  68,  106  S.  W.  190; 
Boyd  V.  State  (Tex.  Cr.  App.)  29  S.  W.  157; 
Long  V.  State,  supra.  It  follows,  therefore, 
that  the  evidence  is  wholly  insufficient  to 
support  the  conviction. 

The  Judgment  is  reversed,  and  the  cause 
is  remanded. 


HARE  ▼.   STATE. 

(Court  of  Criminal  Appeals  of  Texas.    April  14, 
1909.) 

1.  Witnesses    (§    301*)— Pbivileob    or   Ac- 
cused— Examination. 

Under  Code  Cr.  Proc.  1895,  art.  770,  pro- 
viding that  accused's  failure  to  testify  In  his 
own  behalf  shall  not  be  taken  as  a  circumstance 
against  him,  it  was  reversible  error  to  permit 
accused  to  be  asked  whether  he  testified  on  his 
former  trial  for  the  same  offense,  which  accused 
answered  in  the  negative. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Dec.  Dig.  I  801.*] 

2.  Cbiminai,   Law   (f   721*)  —  Conduct   or 

COUNBKI/— ABOUMEHT. 

Under  Code  Cr.  Proc  1895,  art.  770,  pro- 
viding that  accused's  failure  to  testify  for  him- 
self shall  not  be  alluded  to  in  argument  it  was 
reversible  error  for  the  state's  attorney  to  state 
in  argument  that  accused's  failure  to  testify 
on  his  former  trial  showed  that  his  testimony 
in  the  present  trial  was  false. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  {  1672;   Dec.  Dig.  |  721.*] 

3.  CaiifiNAi.  Law  (f  1097*)— Appbai.s— Con- 
tents OF  Recobd — Statbuent  or  Facts. 

Error  in  requiring  accused  to  testify  as  to 
whether  be  testified  on  his  former  trial  for  the 
same  offense,  and  in  permitting  the  prosecuting 
attorney  to  comment  in  argument  on  bis  failure 
to  testify  on  the  former  trial,  in  violation  of 
Code  Cr.  Proc.  1895,  art.  770,  was  available  to 
accused,  though  the  record  on  appeal  contained 
no  statement  of  facts,  where  the  bill  of  excep- 
tions stated  the  proof  in  general  terms  suffi- 
ciently to  show  the  contentions. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Dec.  Dig.  {  1097.*] 

4.  Cbiminal   Law   (§   1097*)— AppbaI/— Rec- 
ord— Statement  of  Facts. 

If  the  bill  of  exceptions  on  accused's  ap- 
peal did  not  fully  state  the  matters  necessary  to 
review  errors  in  admitting  evidence  or  permit- 
ting improper  argument,  so  that  a  statement  of 
facts  was  essential  to  review  the  case,  it  be- 
came the  prosecuting  attorney's  duty  to  bring 
up  the  statement  of  facts. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Dec.  Dig.  )  1097.*] 

Appeal  from  Criminal  District  Court,  Har- 
ris County;   B.  R.  Campbell,  Judge. 

Will  Hare  was  convicted  of  burglary,  and 
he  appeals.    Reversed. 

B.  T.  Branch  and  A.  C.  Van  Velzer,  for 
appellant.  F.  J.  McCord,  Asst  Atty.  Gen., 
and  W.  G.  Love,  Dtot  Atty.,  for  the  State. 

RAMSET,  J.  Appellant  was  convicted  In 
the  criminal  district  court  of  Harris  county 
on  the  15th  day  of  March,  1909,  on  a  charge 
of  burglary,  and  his  punishment  assessed  at 
confinement  In  the  penitentiary  for  a  period 
of  three  years. 
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1.  There  to  no  statement  of  facta  in  the 
record,  but  It  appears  by  proper  bill  of  ex- 
ceptions that  the  evidence  was  snflScient  to 
show:  That  W.  D.  Allison  was  the  special 
owner  of  the  car  alleged  to  have  been  bnrg- 
larized,  and  that  same  had  been  burglarised 
In  Harris  county,  Tex.,  and  certain  cigars 
of  the  Optimo  brand  taken  thertfrom;  each 
box  bearing  the  brand,  "Rotan  Grocery  Ck)m- 
pany,  dgar  Department,  Waco,  Texas,  Dis- 
tributors." That  no  eyewitness  testified  to 
the  burglary,  but  the  evidence  as  to  the 
breaking  was  wholly  circumstantial.  That 
on  the  next  day  appellant  was  shown  to  be 
in  possession  of  such  cigars,  of  the  market 
value  of  6%  cents  each,  and  to  be  selling 
them  for  1  cent  each,  and  that  he  had  signed 
a  fictitious  name  to  a  receipt  to  a  party  to 
whom  he  had  sold  some  of  the  cigars,  .and 
that  he  had  sold  and  offered  for  sale  said 
cigars  to  several  parties;  the  state's  evi- 
dence being  prima  facie  sufficient  to  show 
him  guilty  by  circumstances.  The  bill  also 
recites  that  at  a  former  term  of  this  court 
in  December,  1908,  the  appellant  had  been 
tried  for  the  same  offense,  and  at  said  trial 
had  been  convicted,  and  a  4iew  trial  there- 
after granted,  and  had  not  on  such  trial 
become  a  witness  in  his  own  behalf,  and  that 
on  the  trial  from  which  this  appeal  results 
he  was  placed  on  the  stand  as  a  witness  in 
his  own  behalf  and  testified  in  substance 
that  he  bad  lieen  employed  to  sell  said  ci- 
gars by  one  Buck  Moore,  Jr.,  and  that  he 
did  not  break  into  said  railway  car,  but  was 
in  bed  at  the  time  same  was  broken  Into 
and  was  not  present  at  such  breaking. 
There  was  no  additional  testimony  adduced 
by  him,  or  further  questions  asked  him  by 
his  counsel.  Thereupon  the  district  attorney 
asked  appellant  the  following  question :  "Tou 
did  not  take  the  stand  on  the  former  trial 
of  this  case  at  the  December  term,  did 
yon?"  To  which  question  and  answer  sought 
to  be  elicited  thereby  his  .counsel  objected, 
on  the  ground  that  it  was  a  reference  to  his 
failure  to  testify  on  said  former  trial,  and 
could  not  be  taken  as  a  drcumstsjiee  against 
him.  The  court  overruled  the  objection,  and 
the  witness  answered  in  the  presence  of  the 
jury,  "No;"  such  evidence  and  answer  being 
offered  by  the  state  to  show  ib&t  appellant's 
testimony  was  false  and  a  recent  fabrica- 
tion. A  somewhat  similar  bill  appears  in  the 
record  and  complains  of '  the  argument  of 
the  district  attorney  in  discussing  the  fact  of 
the  failure  of  appellant  to  take  the  stand  in 
bis  own  behalf  on  the  former  trial.  This 
argument  was  to  the  effect,  in  substance, 
that  the  failure  of  appellant  to  take  the 
stand  on  the  former  trial  showed  that  bis 
claim  was  a  fabrication. 

We  think  the  action  of  the  court  in  per- 
mitting the  question  to  be  asked  and  requir- 
ing appellant  to  answer  thereto  was  errone- 
ous, and  that  the  discussion  of  this  testi- 
mony and  answer  of  ai^jellant  by  the  dis- 
trict attorney  was  also  erroneous,  for  which 
U8aW.-85 


the  case  most  be  leversed.  Article  770  of  our 
Code  of  Criminal  Procedure  of  1886  provides 
tliat  "any  defendant  in  a  criminal  action 
shall  be  permitted  to  testify  in  his  own  be- 
half therein,  but  the  failure  of  any  defend- 
ant to  so  testify  shall  not  t>e  taken  as  a  dr- 
cumvtance  against  him,  nor  shall  the  same 
t>e  alluded  to-  or  commented  on  by  counsel 
in  the  cause."  It  has  been  uniformly  held 
by  this  court  that  this  statute  is  broad 
enough  to  cover  and  does  cover  the  proceed- 
ings on  a  former  trial.  From  this  ruling 
there  has  been  no  exception  in  the  cases, 
and  we  have  no  doubt  that  this  is  a  correct 
construction  of  the  statute.  See  Richardson 
V.  State,  83  Tex.  Or.  R.  619,  27  S.  W.  139; 
Dorrs  v.  State  (Tex.  Cr.  App.)  40  S.  W.  311 ; 
Bradburn  v.  State,  43  Tex.  Cr.  R.  309,  65  S. 
W.  519;  Pryse  v.  State  (Tex.  Cr.  App.)  IIS 
S.  W.  938;  Wllklns  v.  State,  33  Tex.  Cr.  R. 
320,  26  S.  W.  409;  Templeton  v.  People,  27 
Mich.  601;  MUler  v.  State,  45  Tez.  O.  R. 
617,  78  S.  W.  611.  It  is  urgently  contended 
by  the  state  that  this  statute  should  have 
no  application  In  any  case  where  on  any  trial 
the  defendant  takes  the  stand  in  his  own 
behalf,  and  the  proposition  submitted  by  our 
Assistant  Attorney  General  is  as  follows: 
"When  a  defendant  at  any  trial  during  the 
progress  of  any  criminal  action  takes  the 
stand  as  a  witness  in  his  own  behalf,  he 
takes  himself  out  of  the  protection  of  the 
statute  which  forbids  reference  to  the  fail- 
ure of  the  defendant  to  testify  in  a  crim- 
inal action,  and  occupies  the  position  of  any 
other  witness,  and  may  be  cross-examined 
and  subjected  to  the  same  tests  and  rules 
affecting  his  credibility  and  the  weight  of 
his  evidence  as  would  apply  to  any  other 
witness."  We  have,  indeed,  in  many  cases 
stated  and  held  that  when  a  defendant  takes 
the  stand  he  is  subject  to  the  same  rules  on 
cross-examination  that  all  other  witnesses 
are  subjected  to.  Mlrando-  v.  State  (Tex.  Cr. 
App.)  60  S.  W.  714.  This  language,  however, 
is  always  subordinate  and  to  be  read  In'  har- 
mony with  the  other  decisions  which  p^evvint 
and  condemn  a  violation  of  a  statutory  Tig)ib: 
There  Is  no  conflict  between  the  ordinary 
rule  and  the  rule  to  be  applied  in  a  case 
like  the  one  at  bar.  We  think  the  conten- 
tion of  appellant,  stated  in  his  brief,  is  mani- 
festly correct,  and  that  to  construe  the  stat- 
utory Inhibition  as  applying  only  to  the 
present  trial  would  render  It  dangerous  to 
any  citizen's  case  if  his  counsel  decided  not 
to  put  him  on  the  stand,  when,  if  a  subse- 
quent trial  was  had,  the  state's  case  might 
be  stronger  and  require  defendant's  testi- 
mony, and  his  previous  silence  (when  he  had 
a  right  to  be  silent)  be  used  as  an  indication 
of  fabrication.  Such  a  construction  would 
destroy  the  iwesumptlon  of  Innocence.  The 
matter  has  been  so  frequently  discussed  by 
this  court,  and  is  so  firmly  fixed  as  the  un- 
broken rule  of  the  decisions  of  this  trllHinal, 
that  It  requires  no  further  discussion. 
2L  Nor  can  we  iaccede  to  the  suggestion 
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In  general  terms,  the  proof  on  the  part  of 
the  state  and  the  nature  and  character  of 
appellant's  defense,  and  Is  sufiSclent  to  lllns- 
trate  the  contention  of  the  respective  parties, 
and  Is,  as  we  believe,  rather  to  be  com- 
mended than  condemned.  It  Is  the  rule  of 
this  court,  settled  beyond  dispute,  that  the 
statute  above  quoted  Is  mandatory.  Such, 
also,  is  the  rule  In  other  tribunals.  It  Is 
thus  stated  In  12  Cyc.  p.  676:  "A  statute 
which  provides  that  the  neglect  or  refusal  of 
the  accused  to  testify  shall  not  be  com- 
mented upon  by  the  prosecuting  attorney  Is 
usually  mandatory."  Again,  if  It  was  thought 
that  a  statement  of  facts  was  essential  to  a 
proper  review  of  a  case,  and  that  the  matter 
was  not  fairly  or  fully  stated  in  the  bill  of 
exceptions,  and  could  not  be  so  stated.  It 
would  become  the  duty  of  the  prosecuting 
officers  to  bring  up  the  statement  of  facts  on 
appeal. 

For  the  reasons  stated,  we  think  that  the 
judgment  of  conviction  must  be  reversed; 
and  it  is  so  ordered. 


GASSENS  V.  STATE. 
(Court  of  Criminal  Appeals  of  Texas.    April  14, 

GBnONAi,  Law  (|  1020*)  —  Affeai.  —  Jnoo- 

ilXKTB  AFFKAIABUe. 

A  judgment  of  the  county  court  in  a  crim- 
inal case  appealed  from  a  Justice  court  is  final 
and  not  appealable  when  the  fine  is  under  $100. 
[Bd.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  |{  257S-2580;  Dec.  Dig.  I 
1020.*] 

Appeal  from  Williamson  County  Court; 
Chas.  A.  Wilcox,  Judge. 

O.  Cassens  was  convicted  of  crime,  and  be 
appeals.    Dismissed. 

F.  J.  McOord,  Asst  Atty.  Oen.,  for  the 
State. 

DAVIDSON,  P.  J.  This  case  was  tried 
originally  In  the  justice  court,  from  a  convic- 
tion in  which  an  appeal  was  taken  to  the 
county  court  The  trial  In  the  latter  court 
resulted  in  a  conviction,  with  a  fine  of  $25; 
the  charge  being  the  sale  of  Intoxicants  to  a 
minor. 

Motion  is  made  to  dismiss  the  appeal  be- 
cause of  the  fact  that  the  fine  was  under 
$100.  This  being  true,  the  case  was  a  final- 
ity in  the  county  court  Under  the  law  this 
motion  Is  well  taken.  See  Nelson  v.  State, 
83  Tex.  Cr.  R.  879,  26  S.  W.  623;  Tlson  v. 
State,  85  Tex.  Cr.  R.  360,  33  S.  W.  872;  Ma- 
hanay  v.  State  (Tex.  Or.  App.)  60  S.  W.  756. 

The  motion  to  dismiss  is  granted,  and  the 
appeal  is  dismissed. 


Crixinai.  Law  (|  1020*)  — Appeai— Judo - 

MINTS  Apfkaiabu. 

A  judgment  of  the  county  court  in  a  crim- 
inal case  appealed  from  a  justice  court  is  final 
and  not  appealable  when  the  fine  Is  under  $100. 

[E!d.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  {{  2578-2580;  Dec  Dig.  | 
1020.*] 

Appeal  from  Williamson  County  Court; 
Chas.  A.  Wilcox,  Judge. 

Enno  Cassens  was  convicted  of  crime,  and 
he  appeals.    Dismissed. 

F.  J.  McCord,  Asst  Atty.  Gen.,  for  the 
State. 

DAVIDSON,  P.  J.  This  case  originated 
In  the  Justice  court  From  a  conviction,  ap- 
peal was  taken  to  the  county  court  In  the 
latter  court  a  fine  of  $25  was  the  result  of 
the  trial,  and  notice  of  appeal  given  to  this 
court 

The  fine  being  under  $100  in  the  county 
court  It  became,  final,  and  the  appeal  is  not 
authorized  to  this  court.  See  Nelson  v. 
SUte,  33  Tex.  Cr.  R.  370,  26  8.  W.  623 ;  Tls- 
on V.  State,  85  Tex.  Cr.  R.  360,  33  S.  W.  872, 
and  Mahanay  v.  State  (Tex.  Cr.  App.)  60  S. 
W.  756. 

The  motion  to  dismiss  the  appeal  U  sus- 
tained. 


McKALLIP  V.  COLUNS  BRO& 

(0)urt  of  Civil  Appeals  of  Texas.     March  19. 

1909.) 

1.  Appkal  ano  Ebbob  (§  742*)— AsBiaRMEirTS 
— Pboposition  ANn  Stateuert. 

An  assignment  of  error,  not  followed  by 
proposition  or  statement,  will  not  be  oonsideied 
on  appeal. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  |  3000 ;   Dec.  Dig.  {  742.* j 

2.  Appeal  akd  Erboh  (|  1011*)— Fiitdings — 
Conclusiveness. 

A  finding  on  confiicting  evidence,  support- 
ed by  corroborating  circumstances,  is  conclnsive 
on  appeal. 

[Kd.  Note.— For  other  cases,  see  Appeal  and 
EJrror,  Cent  Dig.  |  3983 ;  Dec.  Dig.  {  1011.*] 

Appeal  from  Harris  County  Court;  A.  EL 
Amerman,  Judge. 

Action  between  J.  C.  McKalllp  and  Colllo» 
Bros.  From  a  judgment  for  the  latter,  the 
former  appeals.    AflSrmed. 

S.  Taliaferro  and  G.  L.  Teat,  for  appellant. 
W.  J.  Howard,  for  appellees. 

REESE,  J.  The  findings  of  fact  of  the 
trial  court  are  substantially  supported  by  tbe 
evidence,  and  the  assignments  presenting  ob- 
jection thereto  are  overruled. 

The  second  assignment  of  error  is  not  fol- 
lowed by  proposition  nor  statement,  and  <n-ill 
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not  be  considered.  It  relates,  moreoTer,  to 
a  mllng  of  the  court  In  the  admission  of  evi- 
dence, to  wblcli  no  bill  of  exception  appears 
to  have  l)een  taken. 

None  of  tlie  assignments  of  error  presents 
sufficient  grounds  for  reversal  of  the  Judg- 
ment. The  case  simply  involves  a  questloa 
of  fact  as  to  the  terms  of  the  contract  under 
which  the  furnace  was  repaired,  upon  whldi 
the  evidence  was  conflicting.  The  court  ac- 
cepted appellees'  testimony,  with  the  corrob- 
orating circumstances,  as  to  this  fact,  in- 
stead of  that  of  appellant  and  his  wlfa  In 
such  case  it  Is  not  the  province  of  the  ap- 
pellate court  to  substitute  its  Judgment  for 
that  of  the  court  or  Jury  trying  the  case. 

Finding  no  error,  the  Judgment  Is  aflBrmed. 

Affirmed. 


WAGGONER  v.  SNEED.t 

<Coart  of  Civil   Appeals  of  Texas.*    Jan.  10, 

1909.     Rehearing  Denied  Feb.  27, 

1.  JuBT  (g  149*)— DiacHABOK  Pehdino  Tbial 
— Sickness— Filling  Joky. 

Completing  a  jury  by  summoDing  talesmen, 
where  pending  a  trial  a  jnror  is  incapacitated  by 
•icknes*  for  sitting,  is  error,  not  t>eing  expressly 
authorised  by  Rev.  St  1S85,  arts.  3221,  3224, 
the  only  express  authority  for  summoning  tales- 
men, and  being  impliedly  forbidden  by  article 
3229,  providing  that  in  case  of  a  juror  l>eing  so 
incapacitated  the  remainder  of  the  Jnry  can  ren- 
der the  verdict,  which,  however,  shall  be  signed 
by  every  remaining  meml>er. 

VM.  Note.— For  other  cases,  see  Jury,  Cent 
Dig.  H  636-^7;   Dec.  Dig.  {  149.»] 

2.  Tbial  (g  ,2e6*)—lNSTR0cnoNs— Requests. 

On  a  party  requesting  a  numl>er  of  special 
charges  based  on  any  given  group  of  facts,  the 
conrt  need  not  select  the  one  most  favorable  to 
the  party;  bnt,  either  being  given,  he  may  not 
complain  of  the  refusal  of  the  others,  though  the 
one  given  \>e  less  favorable  than  he  would  be  en- 
titled to  on  the  isane. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  H  663-667 ;  Dec.  Dig.  g  266.*] 

a.  Mabteb  and  Sebvant  (g  157*)— Injury  to 
Sebvant— TnrxLY  Warning  of  Danger, 
If  defendant's  foreman  warned  plaintiff  in 
time  for  him  to  have  removed  bis  hand  from  the 
place  of  danger,  and  plaintiff  heard  the  warning, 
this  wonid  he  a  defense,  as  the  jury  should  be 
instructed,  whatever  he  the  proper  denomination 
of  such  defense. 

[E^.  Note.— For  other  cases,  see  Master  and 
Servant,  Dec.  Dig.  g  167.*] 

4.  Trial  (g  244*)  —  Instructions  —  Undue 

PBOmNENCE  OF  PARTICULAR  FACTS. 

The  same  matter  of  defense  should  not  t>e 
submitted  by  separate  charges  as  assumed  risit 
and  contributory  negligence,  as  that  wonid  be 
annecessarily  to  give  prominence  to  that  grou» 
of  f^cts. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  H  577-C81 ;    Dec.  Dig.  g  244.»] 

C.  Tbial    (g    266*)— Instbuctions— Rbquest- 

IKO  Fubtheb  Instructions. 

A  charge,  though  not  as  favorable  to  defend- 
ant as  be  would  be  entitled  to  have,  is  not  for 
that  reason  alone  erroneous. 

[Ed.  Note.— For  other  cases,  see  Trial,  Dec. 
Dig.  g  250.*] 


6.  Mastbb  and  Sebvant  (g  235*)— Defbctivkt 
Appliances— Discovebt  by  Sesvant. 

An  employe  is  not  required  to  exercise  dili- 
gence to  discover  defects  in  appliances  furnish- 
ed by  the  master. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  gg  713,  714;    Dec.  Dig.  i 

7.  Mabteb  and  Sebvant  (g  295*)— Instbuo- 

TIONS— .\88UKPTI0N      OF      RISK— DKEXOTIVB 

Appliances. 

The  defense  of  a  master  against  his  negli- 
gence in  using  a  defective  rope,  by  the  breakmg  , 
of  which  plaintiff,  his  employ^,  was  injured,  that  ' 
plaintiff  knew  or  should  have  Imown  of  its  con- 
dition, cannot  be  more  fairly  presented  than  by 
the  ordinary  charge  of  assumed  risk ;  that  is,  ff 
plaintiff  knew  of  its  defective  condition,  or  in  the 
exercise  of  ordinary  care  for  his  own  safety  in 
the  prosecution  of  his  work  would  necessarily 
have  known  of  it,  he  could  not  recover. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  gg  1168-1179;  Dec.  Dig. 
g  295.*] 

Appeal  from  District  Court,  Tarrant  Coun- 
ty ;  Mike  E.  Smith,  Judge. 

Action  by  A.  H.  Sneed  against  W.  T.  Wag- 
goner. Judgment  for  plaintiff.  Defendant 
appeals.    Reversed  and  remanded. 

M.  Spoonts,  Stephens  &  Miller,  and  R.  W. 
Hall,  for  appellant  McLean  &  Carlock,  for 
appellee. 


SFEER,  J.    This  Is  a  personal  injury  suit 
instituted  by  appellee  against  appellant,  in  - 
which  there  was  Judgment  for  the  plaintiff 
in  the  sum  of  (10,000,  and  tite  defendant  has 
appealed. 

The  question  of  first  importance  In  the  case 
is  one  of  practice,  arising  on  the  court's  rul- 
ing in  causing  talesmen  to  l>e  summoned  to 
fill  the  panel,  which  had  been  brolcen  by  the 
sickness  of  one  of  the  Jurors  regularly  se- 
lected. The  matter  is  so  clearly  presented  by 
appellant's  bill  of  exceptions  that  we  venture 
to  quote  at  length  from  the  bill  itself: 

"The  above  styled  and  numbered  cause 
was  r^^larly  reached  and  called  for  trial 
on,  to  wit,  Monday,  October  28,  A.  D.  1907, 
and  thereupon  both  parties  announced  ready 
for  trial,  and  there  was  at  the  time  of  said 
announcement  of  ready  for  trial  in  attend- 
ance upon  said  court  12  Jurors  who  had  been 
regularly  selected  in  accordance  with  law 
for  Jury  service  In  said  court  for  week  be- 
ginning Monday  October  28,  1907,  whose 
names  are  as  follows,  to  wit:  Leo  Pittman, 
B.  R.  Owens,  W.  O.  Ballinger,  W.  N.  Shof- 
fit,  T.  M.  Mailory,  M.  A.  Jemigan,  F.  O.  Free- 
man, D.  C.  Curtis,  J.  R.  Brothers,  S.  J.  LOts- 
putch,  and  J.  H.  Walker.  And  thereupon 
the  court  directed  the  deputy  sheriff  waiting 
upon  said  court  to  summon  a  sufficient  num- 
ber of  persons  qualified  for  Jury  service  as 
talesmen  and  complete  said  panel,  and.  In 
obedience  to  said  direction  and  order  Of  the 
court,  said  deputy  sheriff  summoned  nine 
persons  possessing  the  qualifications  of  Ju- 
rors as  talesmen,  whose  names  are  as  follows: 
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J.  W.  Bnrton,  John  Behrens,  Bert  Betchel, 
J.  W.  Sherley,  O.  L.  Bandy,  Ben  Waggoman, 
J.  O.  Bewley,  X  S.  McDonougb,  and  J.  G. 
Pltant.  None  of  the  21  persons  whose  names 
are  above  mentioned  diBqaallfled,  and  there- 
upon the  defendant  requested  the  court  to 
require  the  panel  to  be  filled  with  24  qnalifled 
Jurors,  before  he  was  required  to  exercise 
peremptory  ctiallenges ;  but  the  court  refused 
•aid  request  and  compelled  the  parties  to 
exercise  such  peremptory  cballengea  as  they 
'  desired  to  make  without  the  panel  of  Jurors 
being  filled  and  completed,  to  which  action 
of  the  court  the  defendant  then  and  there  in 
open  court  excepted,  and  in  obedience  to  the 
direction  of  the  court  the  defendant  exer- 
cised his  right  of  peremptory  challenge  and 
challenged  6  of  said  persons  who  were  oI>- 
jectionable  to  blm  as  Jurors  and  whose  names 
are  as  follows,  to  wit:  M.  A.  Jernlgan,  S.  J. 
Lotspntcfa,  J.  M.  Trammill,  J.  H.  Walker,  C. 
Li.  Bandy,  and  J.  C.  Pliant  And  thereby  de- 
fendant exhausted  all  of  his  peremptory 
challenges,  the  plalutifF  used  only  3  of  bis 
peremptory  challenges  in  striking  said  panel 
of  21  Jurors,  and  from  said  panel  a  full  Jury 
of  12  persons  possessing  the  qualifications 
of  Jurors  were  sel,ected  to  try  the  above  styled 
and  numbered  cause,  whose  names  are  as 
follows,  to  wit:  B.  R.  Owens,  W.  G.  Ballln- 
ger,  W.  N.  Shofflt,  T.  N.  Mallory,  D.  C.  Cur- 
tis, J.  R.  Brothers,  J.  W.  Burton.  John  Beh- 
rens, Bert  Bechtel,  J.  N.  Sherley,  J.  G.  Bew- 
ley,  and  J.  S.  McDonough  and  the  above  12 
named  persons  were  regularly  sworn  as 
required  by  law  to  try  the  said  cause,  and 
were  regularly,  duly,  and  properly  impaneled 
as  Jurors  In  said  cause.  Thereupon  the 
plaintur  read  to  the  Jury  his  peadings,  con- 
sisting of  his  first-amended  petition  and  bis 
trial  amendment,  and  the  defendant  read 
to  the  Jury  his  first-amended  answer,  to 
which  said  pleadings  the  parties  announced 
ready  for  trial,  and  on  which  they  went  to 
trial,  and  on  which  this  cause  was  tried. 
At  the  time  when  the  pleadings  of  the  par- 
ties were  presented  to  the  Jury  as  above  set 
out,  the  regular  time  for  the  adjournment  Of 
this  court  for  that  day,  to  wit,  October  28, 
1907,  had  arrived,  and  thereupon  the  court 
after  properly  instructing  said  Jurors  per- 
mitted them  to  disperse  for  the  night,  with 
directions  to  them  to  return  to  said  court 
at  9  o'clock  a.  m.  on  the  succeeding  day,  to 
wit,  October  29,  1907.  At  9  o'clock  a.  m., 
Tuesday,  October  29,  1907,  all  of  said  Jurors 
appeared  In  said  court  to  serve  upon  the 
trial  of  this  case,  but  the  Honorable  M.  B. 
Smith,  Judge  of  this  court,  being  unavoid- 
ably detained  by  private  business,  was  un- 
able to  appear,  and  by  reason  thereof  said 
Jurors  were  excused  from  further  attendance 
until  9  o'clock  a.  m.  on  Wednesday,  October 
30,  1907,  at  which  time  they  were  directed 
by  the  sheriff  to  appear  so  that  the  trial  of 
this  cause  might  proceed  before  them. 
"On  Wednesday,  October  80,  1907,  all  of 


said  Jurors  who  had  been  so  selected  to  try 
the  issues  of  fact  appeared  exo^  J.  R. 
Brothers,  who  failed  to  appear,  and  the  dep- 
uty sheriff,  waiting  on  the  district  court  of 
the  Seventeenth  Judicial  district  of  Texas, 
Informed  the  court  that  said  Juror,  J.  B. 
Brothers,  had  told  him  on  the  day  before 
that  be  was  suffering  from  rheumatism  and 
wanted  to  t>e  excused  from  the  Jury,  as  set 
out  in  Exhibit  A  hereto  attached;  but  the 
defendant  refused  to  agree  tlut  said  Juror 
might  be  excused  from  Jury  service  In  this 
cause.  Thereupon  the  court  asked  counael 
for  the  defendant  if  they  were  willing  to 
proceed  with  the  trial  of  the  case  with  the 
11  jurors  who  appeared  at  said  time,  and 
the  defendant  and  Ills  counsel  declined  and 
refused  to  proceed  to  trial  with  said  11  Ja- 
rors,  and  demanded  a  trial  before  tbe  said  Ju- 
rors who  had  been  theretofore  selected  by  the 
parties  for  the  trial  of  this  cause,  and  re- 
fused to  consent  or  agree  to  excuse  the  said 
absent  Juror,  J.  B.  Brothers,  or  to  try  this 
cause  with  a  less  number  than  12  Jurors,  or 
to  try  said  cause  before  any  other  Jurors  than 
the  said  12  who  had  been  so  selected.  There- 
upon the  court  directed  the  deputy  sheriff 
waiting  upon  said  court  to  summon  3  other 
talesmen,  and  the  said  deputy  sheriff.  In 
obedience  to  said  direction  and  order  of  said 
court,  summoned  three  persons  possessing 
qualifications  of  Jurors  as  talesmen,  whose 
names  are  as  follows,  to  wit,  G.  P.  James,  T. 
D.  James,  and  C.  B.  Law,  and  the  said  three 
persons  last  hereinabove  mentioned  appeared 
as  Jurors  and  qualified  as  possessing  the  quali- 
fications for  Jurors  under  the  law,  and  there- 
upon by  directions  of  the  court  their  names 
were  added  to  the  said  lists  which  had  there- 
tofore been  furnished  to  the  parties,  and  the 
parties  hereto  were  required  to  select  from 
said  three  names  the  twelfth  Juror  for  the 
trial  of  this  cause  to  serve  in  the  place  of  J. 
R.  Brothers,  who  failed  to  appear  on  said  day. 
The  defendant  had  exhausted  his  peremptory 
challenges.  The  Juror  C.  B.  liSi^  was  objec- 
tionable to  the  defendant  because  the  defend- 
ant believed  that  said  Juror  would  be  inclin- 
ed to  find  a  verdict  for  the  plaintiff,  and  that 
be  would  be  in  favor  of  assessing  damageis 
for  tbe  plaintiff  at  a  very  high  amount;  but 
the  defendant,  having  exliausted  his  six 
peremptory  challenges  on  tbe  persons  here- 
inabove named,  who  were  particularly  ob- 
jectionable to  him,  was  not  allowed  to  chal- 
lenge the  said  C.  B.  Law,  and  tbe  plaintiff, 
having  left  two  peremptory  challenges,  exer- 
cised them  in  peremptorily  challenging  G.  P. 
James  and.  T.  D.  James,  leaving  said  Law 
as  the  twelfth  Juror  to  serve  in  the  place 
of  J.  R.  Brothers.  The  objections  to  the  man 
Law  were  personal  objections  of  counsel  of 
defendant  and  not  made  known  to  the  court 
because  said  Law  properly  qualified  an  a 
Juror  on  his  voir  dire.  At  the  time  the  court 
directed  the  said  deputy  sheriff  to  summon 
said  last-named  three  persona  as  talesmen. 
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the  defendant  objected  thereto  upon  the 
ground  that  it  had  not  been  shown  to  the 
court  that  the  juror  J.  R.  Brothers  was  dead 
or  disabled,  and  upon  the  ground  that  under 
the  circumstances  hereinabove  shown  the 
court  had  no  authority  to  cause  other  Ju- 
rors to  be  summoned  or  to  fill  the  paneL 
When  said  jurors  were  tendered  to  the  de- 
fendant, the  defendant  then  and  there  in 
open  court  objected  to  them,  because  It  had 
not  been  shown  that  the  juror  J.  R.  Brothers 
was  dead  or  disabled,  that  under  the  circum- 
stances hereinabove  set  out  there  was  no 
authority  vested  in  the  court  to  require  the 
defendant  to  accept  as  a  juror  either  of  the 
Bald  three  last-named  persons ;  but  the  court 
overruled  said  objection  and  required  the 
defendant  to  proceed  as  has  been  hereinabove 
shown,  to  which  action  of  the  court  the  de- 
fendant then  and  there  in  open  court  ex- 
cepted." 

The  jury,  as  thus  completed,  returned  a 
verdict  against  appellant  In  the  sum  of  $12,- 
500,  but  which  sum  was  subsequently  reduced 
by  a  remittitur  filed  at  the  instance  of  the 
trial  court  to  the  amount  above  named. 
ArUde  3221  of  the  Revised  Statutes  of  1895, 
regulating  the  formation  of  the  jury  for  the 
trial  of  civil  causes,  provides:  "If  the  num- 
ber of  jurors  be  reduced  by  challenge  for 
cause  to  less  than  twelve  in  the  district  court 
or  six  in  the  county  court,  the  court  shall  or- 
der other  jurors  to  be  drawn  or  summoned, 
as  the  case  may  be,  and  entered  upon  the 
slips  in  place  of  those  who  have  been  set 
aside  for  cause."  And  further,  article  3224 
reads:  "When  by  peremptory  challenges  the 
jury  Is  left  incomplete,  the  court  shall  direct 
such  number  of  other  jurors  to  be  drawn  or 
summoned,  as  the  case  may  be,  as  the  court 
may  consider  8u£9clent  to  complete  the  jury, 
and  the  same  proceedings  shall  be  had  in  se- 
lecting and  empaneling  such  jurors  as  are 
had  in  the  first  instance."  This  we  believe 
constitutes  the  only  express  authority  for 
summoning  talesmen.  Article  3229  seems 
to  contemplate  just  such  a  contingency  as  Is 
shown  to  have  arisen  in  this  case,  and  reads: 
"Where  pending  the  trial  of  any  case  In  the 
district  court  one  or  more  of  the  jurors,  not 
exceeding  three,  may  die  or  be  disabled  from 
sitting,  the  remainder  of  the  jury  shall  have 
power  to  render  the  verdict;  but  in  such 
case  the  verdict  shall  be  signed  by  every  re- 
maining member  of  the  jury."  Now  there 
can  be  no  question  but  that  the  court  would 
have  had  the  power,  and  It  became  bis  duty 
upon  the  juror  J.  R.  Brothers  becoming  dis- 
abled from  sitting,  to  require  the  parties  to 
proceed  to  frial  before  the  11  jurors.  The 
statute  does  not  expressly  authorize  the  sum- 
moning of  talesmen  under  such  circumstan- 
ces, and  we  think  the  efTect  of  the  article  of 
tlie  statutes  last  quoted  is  by  implication 
to  forbid  it  It  Is  quite  apparent  from  the 
language  of  the  bill  that  appellant  not  only 
objected  to. the  summoning  of  talesmen  be- 
cause it  had  not  been  shown  that  the  juror 


Brothers  was  really  disabled  from  sitting, 
but  also,  generally,  that  the  court  under  the 
circumstances  had  no  authority  to  cause 
another  juror  to  be  summoned  to  fill  the 
paneL 

We  have  carefully  noted  appellee's  reply, 
to  13m  effect  that  appellant  waived  his  right 
to  a  trial  before  the  11,  or  invited  the  court 
to  flu  the  panel,  rather  than  that  he  should 
be  forced  to  proceed  with  11  jurors,  and  in 
this  connection  have  carefully  examined  the 
stenographer's  notes  of  what  occurred  at  the 
time;  but  we  are  of  opinion  that  the  bill, 
even  when  construed  in  the  light  of  this  ex- 
planation, does  not  show  that  appellant  in 
any  way  waived  his  right  to  object  to  the 
juror  Law  in  any  and  all  events.  To  be  sure 
the  matter  is  altogether  technical,  but,  in- 
deed, the  right  itself  to  a  trial  before  the 
12  jurors  is  technical,  but  none  the  less  a 
substantial  right.  For  the  errors  thus  com- 
mitted, the  judgment  of  the  district  court 
will  be  reversed,  and  the  cause  remanded  for 
another  trial. 

We  perhaps  would  not  be  authorized  to  re- 
verse the  judgment  upon  the  ruling  of  the 
court  in  refusing  special  instructions  in  view 
of  the  charges  given,  some  of  which  were  re- 
quested by  appellant  Upon  a  party's  re- 
questing a  number  of  special  charges  based 
upon  any  given  group  of  facts,  we  do  not 
think  it  is  incumbent  upon  the  trial  judge 
to  select  from  amongst  them  the  one  most 
favorable  to  the  party  requesting  such  char- 
ges, and  would  hold  that  if  either  charge 
was  given,  such  party  would  have  no  just 
cause  of  complaint  for  fefusing  the  others, 
even  though  the  charge  actually  given  may  be 
less  favorable  than  he  would  be  entitled  to 
on  such  issue.  On  the  present  appeal  the 
complaint  of  appellant  at  least  as  to  some  of 
his  refused  charges,  might  be  answered  in 
this  way,  but  we  cannot  know  that  the  same 
will  be  true  on  another  trial,  and  we  there- 
fore suggest  in  a  general  way  that  if  ap- 
pellant's foreman  warned  appellee  In  time  for 
him  to  have  removed  his  hand  from  the 
place  of  danger,  and  appellee  heard  such 
warning,  it  would  be  a  complete  defense  to 
this  suit,  and  the  court  should  so  instruct 
the  jury.  This  is  true  whether  such  defense 
should  be  denominated  assumed  risk,  con- 
tributory negligence,  or  what  not  F.  W.  & 
R.  G.  Ry.  Co.  V.  Robinson,  37  Tex.  Civ.  App. 
465,  84  S.  W.  410.  But  the  court  should  not 
submit  such  defense  both  as  assumed  risk 
and  contributory  negligence — that  Is,  In  sep- 
arate charges — for  that  would  be  unnecessa- 
rily to  give  prominence  to  that  group  of  facts. 
The  court  actually  submitted  this  issue  as 
follows:  "If  you  find  from  the  evidence  that 
the  said  Slaughter  just  previous  to  the  acci- 
dent discovered  that  the  rope  was  breaking, 
or  about  to  break,  and  warned  plaintiff  of 
this.  If  it  be  a  fact,  in  time  to  have  avoided 
the  injury  by  the  exercise  of  ordinary  care, 
and   further   find  that   plaintiff   thereafter 
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failed  to  exercise  ordinary  care  to  remove 
his  hand  and  avoid  the  Injury,  and  that  such 
want  ot  care,  If  any,  on  his  part  contributed 
to  hl8  Injary,  or  If  you  find  that  by  the  ex- 
ercise of  ordinary  care  for  his  own  safety 
plalntltC  would  hare  known  that  the  rope 
was  defective,  If  It  was  defective,  and  under 
the  circumstances  was  guilty  of  a  want  of  or- 
dinary care  for  his  own  safety  In  going  Into 
and  remaining  In  said  place,  and  that  such 
want  of  ordinary  care,  If  any,  contributed  to 
his  injury,  then  he  cannot  recover."  While 
this  charge  is  not  as  favorable  to  appellant  as 
be  would  be  entitled  to  have,  yet  It  is  not 
for  that  reason  alone  erroneous  (C,  R.  I.  & 
G.  Ry.  Co.  V.  Johnson  [Tex.  Civ.  App.]  Ill 
S.  W.  758) ;  and,  besides,  it  appears  to  be  In 
substantial  keeping  with  one  requested  by 
blm.' 

Quite  a  group  of  assignments  form  the 
basis  for  the  following  proposition:  "If  a 
person  of  ordinary  prudence,  situated  as 
plaintiff  was,  would  have  discovered  the  de- 
fective condition  of  thfe  rope  by  which  the 
compress  cylinder  was  suspended,  anu  plain- 
tiff failed  to  do  so,  and  such  failure  directly 
and  proximately  contributed  to  his  Injury, 
then  plaintiff  was  guilty  of  such  contributory 
negligence  as  will  preclude  his  recovery  for 
the  Injury  complained  of."  There  Is  a  meas- 
ure of  law  in  the  proposition,  yet  the  charges 
requested  upon  this  Issue  were  subject  to 
the  criticism  that  they  Imposed  upon  appel- 
lee the  exercise  of  diligence  to  discover  de- 
fects In  the  appliances  furnished  by  appellant 
and  this  of  course  is  not  the  law.  We  ap- 
prehend that  appellant's  defense  against  his 
negligence  In  using  the  defective  rope  which 
injured  appellee  cannot  be  more  fairly  pre- 
sented than  by  the  ordinary  charge  of  assum- 
ed risk;  that  Is,  If  appellee  either  knew  of 
the  defective  condition  of  the  rope,  or  In  the 
exercise  of  ordinary  care  for  his  own  safety 
In  the  prosecution  of  the  work  In  which  he 
was  engaged  would  necessarily  have  known 
of  the  same,  then  he  cannot  recover. 

In  view  of  the  reversal,  the  questions  of 
the  misconduct  of  the  Jury,  argument  of  coun- 
sel, and  excesslveness  of  the  verdict  will  not 
be  considered. 

Reversed  and  remanded. 


BOAKDMAN  v.  WOODWARD. 

(Court  of  Civil  Appeals  of  Texas.     March  17, 
1909.    RehearingDenied  April  14, 

1.  Afpeai,  and  Erbob  ({  907*)  —  Pbescup- 
TioNS — Pacts  Not  Shown  by  Recobd — 
Waives  of  Objections. 

Where  the  record  does  not  show  that  any 
action  was  taken  by  the  trial  court  on  defend- 
ant's exceptions  to  the  petition,  error  therein,  if 
any,  is  presumed  to  have  been  waived. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Dec.  Dig.  {  907.»] 


2.  Tboveb  ano  Convkbsion  (§  36*)— Actions 
— ^ADVissiBn.rrr  op  Evidence. 

In  an  action  for  the  conversion  of  cattle, 
the  defense  being  that  defendant  sold  the  cattle 
to  plaintiff  under  an  agreement  that  title  should 
not  pass  until  plaintiff  should  execute  a  note 
therefor  secured  by  mortgage,  which  he  failed 
to  do,  and  was  about  to  remove  the  cattle,  plain- 
tiff could  show  that  defendant  owed  him  a  cer- 
tain sum  as  his  reason  for  refasing  to  execute 
the  note  and  mortgage. 

[Eld.  Note.— For  other  cases,  see  Trover'  and 
Conversion,  Dec.  Dig>  i  36.*) 

3.  Evidence  (J  121*)— Res  Gestae— Action 
FOB  Conversion. 

In  an  action  for  the  conversion  of  cattle,  in 
which  plaintiff  claimed  exemplary  damages,  tes- 
timony by  plaintiff  as  to  a  difficulty  which  oc- 
curred at  the  time  the  cattle  were  taken  was  ad- 
missible as  part  of  the  res  gestte. 

[E!d.  Note.— For  other  cases,  see  Evidence, 
Dec.  Dig.  i  121.*] 

4.  Appeal  and  Ebbob  (§  1053*)— Habmi.es8 
Ebbob— Aduission  of  Evidence— Pbejudi- 
ciAL  Effect. 

In  an  action  for  the  conversion  of  plaintltTs 
cattle,  any  error  in  admitting  evidence  of  a  dif- 
ficulty wnich  occurred  when  the  cattle  were 
taken  was  harmless,  where  the  court  did  not 
submit  the  issue  of  exemplary  damages. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  t  4183 ;   Dec.  Dig.  {  1053.*] 

5.  Trial  (J  139*)— Direction  of  Verdict. 

Where  the  evidence  raised  issues  which  the 
court  was  required  to  submit,  a  peremptory 
charge  for  defendant  was  properly  refused. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  f  838 ;   Dec.  Dig.  §  139.*] 

6.  Appeal  and  Ebbob  (g  742*)— Assignment 
OF  Errors— Propositions — Necessity. 

Where  an  assignment  of  error  is  not  follow- 
ed by  a  proposition  or  statement,  as  required 
by  Court  of  Civil  Appeals  rules,  it  need  not  he 
considered. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  i  3000 ;   Dec.  Dig.  g  742.*] 

7.  Trial  (J  261*)— Instbuctions— Applica- 
bility TO  Case. 

A  charge  which  contained  an  improper  state- 
ment of  law  was  properly  refused. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  H  600,  671,  675 ;   Dec.  Dig.  |  261.*] 

8.  Tbial  (I  101*)  —  Instbuctions  —  Assuhp- 
TION  or  Facts. 

A  requested  instruction,  which  was  npon  the 
weight  of  the  evidence  In  that  it  assumed  one  of 
the  principal  facts  in  issue,  was  properly  re- 
fused. 

'  [Ed.  Note. — For  other  cases,  see  Trial,  Cent 
Dig.  SI  420-431 ;  Dec.  Dig.  {  191.*] 

Appeal  from  District  Court,  Concho  Coun- 
ty;  John  W.  Goodwin,  Judge. 

Action  by  J.  L.  Woodward  against  Eno 
Boardman.  From  a  Judgment  for  plaintiff, 
defendant  appeals.    Affirmed. 

J.  Curtys  Simmons,  for  appellant  B.  B. 
Stone  and  J.  B.  Wade,  for  appellee. 


RICE,  J.  This  suit  was  brought  by  appellee 
against  appellant  for  the  recovery  of  actual, 
as  well  as  exemplary,  damages,  occasioned 
by  reason  of  the  alleged  conversion,  on  the 
part  of  appellant  of  two  horses  and  two 
mules,  the  alleged  property  of  appellee.    Aft- 
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er  a  general  demurrer,  special  exceptions,  and 
a  general  denial  appellant  undertook  to  Jus- 
tify the  taking  of  said  property  upon  the 
ground  that  the  same  never  at  any  time  be- 
longed to  appellee,  but,  on  the  contrary,  were 
the  proi>erty  of  appellant,  who,  prior  to  said 
alleged  couTerslon,  had  hold  the  same  to  ap- 
pellee upon  the  distinct  understanding  and 
agreement  that  title  thereto  should  not  pass 
to  appellee  until  he  had  executed  hli  note  to 
appellant  for  the  sum  of  $6oO,  covering  the 
purchase  price  thereof,  as  well  as  $76  for  cer- 
tain other  property,  together  with  a  mortgage 
on  said  stock  to  secure  the  payment  of  said 
note,  and  that  appellee  had  failed  to  execute 
and  deliver  said  note  and  mortgage,  and  was 
about  to  remove  said  property  out  of  the 
county.  There  was  a  Jury  trial,  and  verdict 
and  Judgmoit  in  behalf  of  appellee  in  the 
sum  of  |400,  from  wliich  this  appeal  is  prose- 
cuted. 

Dpon  the  trial  the  court  clearly  submitted 
the  Issues  involved  in  bis  charge  to  the  Jury, 
telling  them  that,  if  from  the  evidence  they 
believed  that  appellant  had  sold  the  horses 
and  mules  in  question  on  credit  until  the  suc- 
ceeding fall,  and  that  appellee  was  to  there- 
after give  a  note  for  the  purchase  money, 
secured  by  mortgage  on  said  stock,  then  in 
that  event,  the  title  to  same  passed  to  appel- 
lee; and,  if  they  believed  that  appellant 
thereafter  converted  the  same,  to  find  for  the 
appellee.  On  the  other  hand,  said  charge  di- 
rectly told  the  Jury  that,  if  they  believed 
from  the  evidence  that  appellant  sold  the 
horses  and  mules  in  question  to  appellee,  to- 
gether with  certain  other  articles,  with  the 
understanding  that  the  title  to  said  horses 
and  mules  was  to  remain  in  appellant  until 
appellee  executed  his  note  therefor  secured  by 
a  mortgage  upon  said  stock,  and  thereafter 
appellee  failed  or  refused  to  execute  and  de- 
liver said  note  and  mortgage  in  accordance 
with  the  terms  of  said  contract,  then  and  in 
that  event  they  were  instructed  that  no  title 
to  the  horses  and  mules  passed  to  appellee, 
and  that  appellant  had  the  right  to  repossess 
himself  of  said  stock ;  and,  if  they  so  believ- 
ed, to  find  for  appellant  No  other  issue  was 
submitted,  and  the  verdict  was  for  the  value 
of  the  stock  alone. 

Appellant  contends  that  the  court  erre4  in 
overruling  his  general  and  special  exceptions 
to  the  petition ;  but,  since  the  Judgment  falls 
to  show  that  any  action  was  taken  by  the 
court  on  said  general  and  special  exceptions 
of  appellant,  the  error,  if  any  was  committed. 
Is  presumed  to  hav^  been  waived.  S.  A.  &  A. 
P.  By.  C!o.  V.  Bamett,  12  Tex.  Civ.  App.  821, 
84  S.  W.  139;  Denison,  S.  B.  &  S.  By.  Co.  v. 
PoweU,  35  Tex.  Civ.  App.  464,  80  S.  W.  1054. 
Besides  tliis,  an  inspection  of  the  charge 
shows  that  the  only  question  submitted  for 
the  consideration  of  the  Jury,  if  they  found 
for  appellee,  was  as  to  the  reasonable  market 
value  of  the  stock  at  the  date  of  the  alleged 


conversion,  and  the  verdict  was  In  accord- 
ance therewith. 

There  was  no  error,  in  our  Judgment,  In 
permitting  plaintiff  while  on  the  stand  to 
state  that  defendant  owed  him  $300.  The 
same  we  think  was  admissible  for  the  pur- 
pose of  showing  why  appellee  refused  to  ex- 
ecute the  note  and  mortage  when  demanded 
of  him  by  api>ellant 

Nor  was  there  any  error  in  permitting  ap- 
pellee to  testify  relative  to  the  difficulty 
which  occurred  at  the  time  of  the  taking  of 
said  horses  and  mules  by  appellant,  since 
what  occurred  at  that  time  was  res  gestae  of 
the  transaction,  and  was  therefore  admis- 
sible. Paraflne  Oil  Co.  v.  Berry  (Tex.  Civ. 
App.)  93  S.  W.  1089.  Besides,  If  we  are  in 
error  as  to  tliis,  said  testimony  was  harm- 
less, for  the  reason  that  the  court  failed  to 
submit  to  the  Jury  the  issue  of  exemplary 
damages.  St  Louis  &  S.  F.  By.  Co.  v.  Smith. 
34  Tex.  Olv,  App.  612,  79  8.  W.  840. 

It  would,  in  our  Judgment  bave  been  im- 
proper for  the  court  to  have  peremptorily 
charged  the  Jury  in  favor  of  appellant,  as  re- 
quested by  him,  as  complained  of  in  his  sixth 
assignment  because  the  evidence  raised  is- 
sues which  made  it  incumbent  upon  the  court 
to  charge  thereon. 

Appellant's  seventh  assignment  of  error  is 
not  briefed  in  accordance  with  the  rules.  It 
Is  followed  by  no  proimsitlon  nor  statement 
and  for  this  reaspn  we  might  decline  to  con- 
sider same;  but  notwithstanding  this,  we 
believe  that  the  special  charge,  refusal  of 
whlr-h  is  assigned  as  error,  contains  an  im- 
proper statement  of  the  law,  and  therefore 
was  properly  refused. 

The  court  did  not  err  in  refusing  to  give 
appellant's  special  charge  No.  3,  because  the 
same  was  directly  upon  the  weight  of  evi- 
dence In  that  it  assumed  as  true  the  exist- 
ence of  one  of  the  principal  facts  in  issue. 

The  remaining  assignments  complain  of 
the  Insufilciency  of  the  evidence  to  support 
the  verdict  and  Judgment  Without  detail- 
ing the  evidence,  we  think  it  is  sufficient  to 
say  that  in  our  Judgment  it  is  ample  to  sup- 
port the  verdict 

Finding  no  error  In  the  record,  the  Judg- 
ment of  the  court  below  is  in  all  things  af- 
firmed. 

Affirmed. 


LOWBANCB  et  al.  v.  WOODS. 

(Court  of  Civil  Appeals  of  Texas.    Feb.  27, 

1909.) 

1.  Covenants  ($  20*)— Impubd  Covenants. 

Where  a  town-site  company,  as  part  of  a 
general  scheme  of  platting,  laying  out,  and  sell- 
ing lots,  designated  a  certain  bl<i«k  as  residence 
property  excluaively,  there  was,  in  effect  a  cove- 
nant with  a  purchaser  of  lots  that  the  company 
wquld  limit  the  use  of  all  other  lots  in  that  block 
to  residence  purposes  and  the  covenant  bound 
defendant  who  purchased   adjoining  lots  with 


•For  otbcr  caiM  ■«•  same  toplo  and  McUon  NUMBBR  In  Dec.  *  Am.  Diss.  IMT  to  date,  *  Raportw  IndezM 


Digitized  by 


Google 


662 


118  SOUTHWBSTBBN  RBPOBTBB. 


CTex. 


knowledge  of  Bach  dedication,  to  aa  to  preclude 
him  from  maintainint  a  wagon  and  feed  yard 
on  his  lots. 

[Ed.  Note. — ^For  other  cases,  see  Covenants, 
Dec.  Dig.  (  20.^] 

2.  Apfcai.  and  Esbob  (f  742*)— BBiers— Sur- 

nCIKHCT. 

Assignments  of  error  cannot  I>e  considered, 
where  they  are  grouped  in  appellants'  brief,  and 
propositions  are  made  under  two  or  more  of 
them  raising  distinct  questions  of  law. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Brror,  Cent  Dig.  |  SOOO;  Dea  Dig.  (  742.*] 

8.  Appeal  and  Ebbob  ((  931*)  —  Rbview  — 

Pb  EsuMpn  on  s 

Under  Sayles'  Ann.  CSr.  St.  1897,  art  1831, 
if  a  finding  by  the  court,  favorable  to  appellee 
on  a  particular  issue  not  submitted,  is  necessary 
to  sustain  the  judgment  rendered,  it  will  be  pre- 
sumed that  the  court  so  found,  where  appellants 
do  not  appear  to  have  reqaested  a  submission  of 
that  issue. 

[E>d.  Note.— For  other  cases,  see  Appeal  and 
Error,  Dec.  Dig.  {  031.*] 

4.  Covenants  (1  20*)— Restbictive  Bxni.DiNQ 

CtoVBWANTS— NOTIOE. 

The  date  when  defendant  received  a  deed  to 
lots  should  be  conridered  the  date  of  his  pur- 
chase, and  not  a  prior  date,  when  he  made  a 
partial  payment  for  &e  lots,  taking  a  receipt 
therefor,  as  affecting  notice  to  him  that  the 
block  had  l>een  designated  by  the  town-site  com- 
pany as  residence  property  exclusively,  where 
the  receipt  merely  recited,  "Received  of  [defend- 
ant] $216  in  furtlier  consideration  of  the  execu- 
tion of  two  notes  for  $216  each  due  in  one  and 
two  years  at  8  per  cent.,  and  upon  the  delivery 
of  said  notes  the  R.  town-site  company  will  ex- 
ecute a  warranty  deed" ;  the  receipt  being  in- 
•nfficient  to  support  suit  by  defendant  for  spe- 
cific performance. 

[Ed.  Note.— For  other  cases,  see  Covenants, 
Dec.  Dig.  I  20.*] 

5.  Evidence  ({    129*)  —  BuiLDiNa  Restbio- 
TI0N9— Evidence. 

In  a  suit  to  enjoin  the  use  of  lots  as  a 
feed  and  wagon  yard,  deeds  containing  restric- 
tions against  such  use  of  neighboring  lots  in  an- 
other block  were  admissible,  as  tending  to  show 
dedication  of  the  block  involved  for  residence 
purposes  exclusively. 

[Ed.  Note.— For  other  cases,  see  Evidence,  Dec. 
Dig.  {  129.*] 

6.  Afpeai,  and  Ebbob  ((  934*)  —  Rxtuw  — 

Pbesumptions. 

Where  findings  ate  sufficient  to  support  the 
judgment,  it  will  be  presumed  to  have  been  bas- 
ed thereon,  in  the  absence  of  a  showing  to  the 
contrary  in  the  record. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  {  8777;   Dec.  Dig.  §  934.*] 

Appeal  from  District  Court,  Fisher  Coun- 
ty; Cullen  C.  Hlgglns,  Judg& 

Action  by  Jolin  W.  Woods  against  W.  3. 
Lowrance  and  another.  Judgment  for  plain- 
tiff, and  defendants  appeaL    Affirmed. 

Beall  Bros,  ft  McDngald  and  W.  C.  Hal- 
bert,  for  appellants.  Leggett  &  Kirby,  Harry 
Tom  King,  and  McCrea  &  Klrlc,  for  appellee. 

DUNKIilN,  J.  The  decision  of  this  court 
on  a  former  appeal  of  this  case  is  reported 
in  109  S.  W.  418,  John  W.  Woods  being  the 
appellant,  and  W.  J.  Lowrance  et  aL,  appel- 
lees.   The  suit  was  instituted  in  the  district 


court  of  Fisher  County  by  John  W.  Woods 
against  W.  J.  Lowrance  and  M.  Hardin,  to 
enjoin  them  from  using  their  lots  8,  9,  and 
10  in  block  S3,  and  buildings  thereon,  in  the 
town  of  Rotan,  as  a  feed  and  wagon  yard. 
Plaintiff  Is  the  owner  of  lots  6  and  7  In  the 
same  block,  and  adjoining  defendants'  prop- 
erty, and  occupies  his  property  as  a  place  of 
residence  for  himself  and  family,  having  Im- 
proved it  for  that  purpose.  Upon  plaintiff's 
application  therefor  the  judge  of  the  district 
court  granted  a  temporary  writ  of  injunction, 
restraining  the  defendants  from  using  their 
property  for  feed  and  wagon  yard  purposes 
pending  the  litigation,  which  wag  made  per- 
petual by  final  judgment  rendered  upon  the 
merits  of  the  case,  and  from  this  Judgment 
the  defendants  have  appealed. 

The  town  site  for  the  town  of  Rotan  was 
laid  out  and  platted  by  the  Rotan  Town- 
Site  Company.  Plaintiff  purchased  lots  6 
and  7,  block  63,  from  that  company  February 
25,  1907,  defendant  Lowrance  purchased  lots 
9  and  10  of  the  same  block  from  the  same 
company  April  17,  1907,  and  lot  8  In  that 
block  was  purchased  from  that  company  by 
H.  B.  Lewis  February  25,  1907,  who  sdld  it 
to  Lowrance  November  2,  190T.  The  deed  to 
Woods  contained  a  stipulation  that  the  prop- 
erty therein  conveyed  should  not  be  used  as 
a  feed  or  wagon  yard,  but  the  deeds  to  Low- 
rance and  Lewis  were  warranty  deeds,  with- 
out restrictions  uiran  use  of  the  property  con- 
veyed. The  case  was  tried  before  a  jury, 
wbo,  upon  special  issues  submitted,  returned 
the  following  findings  of  fact,  to  wit:  "The 
Rotan  Town-Site  Company,  as  a  part  of  the 
general  scheme  of  platting  and  laying  out  and 
sale  of  the  property  belonging  to  it,  desig- 
nated and  set  apart  block  53,  In  which  the 
proi>erty  of  plaintiff  and  defendant  is  situ- 
ated, as  residence  property  exclusively,  and 
W.  J.  Lowrance  and  John  W.  Woods  eacb 
purchased  their  respective  properties  with 
knowledge  of  that  fact,  and  when  Lowrance 
purchased  lots  9  and  10,  he  agreed  with  the 
town-site  company  not  to  erect  a  wagon  or 
feed  yard  thereon.  Woods  has  erected  his 
dwelling  on  the  property  so  purchased  by 
him,  and  Lowrance  and  Hardin  own  a  wagon 
yard  establishment  on  the  adjoining  property, 
whlA  was  erected  after  Woods  erected  his 
dwelling,  and  which  defendants  are  threaten- 
ing to  operate  as  a  wagon  yard  and  feed- 
yard."  These  findings  we  think  authorieed 
and  required  the  rendition  of  the  judgment 
perpetuating  the  injunction.  The  effect  of 
such  a  dedication  of  block  63  by  the  town- 
site  company,  as  was  found  by  the  jury,  was 
equivalent  to  a  covenant  with  Woods  In  the 
purchase  of  bis  property  that  the  company 
would  limit  the  use  of  all  other  lots  owned  by 
it  in  that  block  to  residence  purposes,  and 
this  covenant  was  binding  upon  Lowrance^ 
who  had  knowledge  of  such  dedication  wh^a 
he  purchased  the  property  now  proposed  to 
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Co.,  85  Tex.  441,  21  S.  W.  1028 ;  Wolf  t.  Bao), 
72  Tex.  136,  12  S.  W.  168 ;  Lewis  v.  Qollner, 
128  N.  T.  227,  29  V.  E.  81,  28  Am.  St  Rep. 
616,  22  Oyc  862;  Anderson  v.  Rowland,  18 
Tex.  ClT.  App.  460,  44  &  W.  911,  and  otber 
authorities  there  dted;  also  Temple  t.  San- 
bom,  41  Tex.  ClT.  App.  66,  91  S.  W.  1096,  and 
Tallmadge  t.  Bank,  26  N.  Y.  106. 

In  the  case  of  Anderson  t.  Rowland,  snpra, 
the  court  quoted  with  approval  the  follow- 
ing language  from  the  case  of  Klrkpatrlck  v. 
Peshlne,  24  N.  J.  £q.  216,  which  Is  also  quot- 
ed In  2  High.,  InJ.  115-U8:  "The  mere  fact 
that  a  breach  of  the  covenant  is  Intended  la 
a  sufficient  ground  for  the  Interference  of 
the  court  by  Injunction.  A  covenantee  has  the 
right  to  have  the  actual  enjoyment  of  the 
property  modo  et  forma  aa  stipulated  for  by 
him.  It  Is  no  answer  to  say  that  the  act 
complained  of  will  Inflict  no  injury  on  him, 
or  will  be  even  beneficial  to  him.  It  is  for 
the  plaintiff  to  judge  whether  the  agreement 
shall  be  kept  as  far  as  he  is  concerned,  or 
whether  he  will  permit  it  to  be  violated.  It 
Is  not  necessary  that  he  should '  show  that 
any  damage  has  been  done.  It  being  estab- 
lished that  the  acts  of  the  defendant  are  a 
violation  of  the  contract,  the  court  will  pro- 
tect the  complainant  in  the  enjoyment  of 
the  right  he  has  purchased."  In  the  case  of 
Tallmadge  v.  Bank,  supra,  a  person  owning 
several  lots  fronting  on  a  street  sold  one 
under  a  parol  agreement  that  the  buildings 
4m  the  otber  lots  would  be  set  back  eight 
feet  from  the  street,  and  It  was  held  that  an 
Injunction  would  lie  to  restrain  a  subsequent 
vendee  of  one  of  the  other  lots,  with  notice  of 
the  agreement,  from  building  contrary  to 
this  restriction,  although  his  deed  was  ab- 
solute, and  without  any  such  restriction. 

In  appellants'  brief  their  first,  second,  third, 
fourth,  and  fifth  assignments  of  error  are 
all  grouped  and  propositions  made  under  two 
or  more  of  them  raising  different  and  dis- 
tinct questions  of  law.  This  is  in  violation 
of  the  rules  for  briefing  cases  on  appeal, 
and  the  assignments  cannot  therefore  be  con- 
sidered. Evans  v.  Jackson,  41  Tex.  Civ.  App. 
277,  92  8.  W.  48,  49.  The  same  holding  ap- 
plies to  appellants'  eighteenth,  nineteenth,  and 
twenty-second  assignments. 

Previous  to  receipt  by  Lowrance  from  the 
town-site  company  of  deed  to  the  property 
purchased  by  him,  he  had  made  a  partial 
payment,  taking  a  receipt  therefor,  and  ap- 
pellants contend  that  the  jury  should  have 
been  directed  to  find  whether  or  not  Low- 
rance at  that  time,  instead  of  at  the  date 
he  received  his  deed,  had  notice  that  block 
63  had  been  designated  a  residence  property 
exdosively.  It  does  not  appear  that  appel- 
lants reqnested  the  submission  of  that  is- 
sue ;  and,  if  a  finding  by  the  court  favorable 
to  appellee  on  that  issue  Is  necessary  to  sus- 


lauoi  nave  copiea  in  weir  onei  me  receipt 
taken  by  Lowrance  at  the  time  the  first  pay- 
ment was  made,  which  is  as  follows:  "Re- 
ceived of  W.  J.  Lowrance  1216.00  In  further 
consideration  of  the  execution  of  two  notes 
for  9216.00  each  due  In  one  and  two  years  at 
8  per  cent  and  upon  the  delivery  of  said 
notes  the  Rotan  Town-Site  Company  will  ex- 
ecute a  warranty  deed."  This  instrument 
was  not  sufQdent  to  support  an  action  by 
Lowrance  for  specific  performance,  and  we 
are  of  the  opinion  that  the  date  Lowrance 
received  his  deed  should  be  considered  the 
date  of  his  purchase. 

Several  deeds  from  the  town-site  company 
to  persons  other  than  those  who  were  par- 
ties to  the  suit  were  Introduced  in  evidence 
over  defendants'  objections.  These  deeds  con- 
tained restrictions  against  the  use  of  the 
property  conveyed  for  wagon  and  feed  yards 
just  as  were  contained  In  the  deed  to  Woods. 
The  property  conveyed  In  these  deeds  was  In 
the  vicinity  of  block  63,  and  the  deeds  were 
admissible,  as  tending  to  show  dedication  of 
that  block  for  residence  purposes  exduslvely. 

In  addition  to  the  spedal  findings  by  the 
jury  above  noted  there  were  further  find- 
ings that  Lowrance  promised  Woods  that 
he  would  not  erect  a  wagon  or  feed  yard  on 
his  property  before  Woods  began  the  erection 
of  his  dwelling;  that  Woods  erected  his 
dwelling  relying  on  that  promise,  and  that 
the  use  of  defendants'  property  as  a  wagon 
and  feed  yard,  In  the  manner  that  wagon 
and  feed  yards  are  ordinarily  conducted, 
would  create  a  nuisance  to  Woods  and  his 
family. 

Appellants  present  numerous  assignments 
of  error  to  the  submission  of  some  of  these 
Issues,  to  the  admission  of  testimony  in  sup- 
port of  some,  and  to  the  exdnslon  of  tes- 
timony offered  by  defendants  upon  others, 
but  none  of  the  testimony  bears  upon  the 
Issues  passed  on  by  the  Jury  and  first-above 
noted. 

As  above  said,  we  think  the  findings  by  the 
jury  that  block  53  had  been  designated  as 
residence  property  exduslvely,  and  that  the 
purchase  by  Woods  and  Lowrance  with  notice 
of  that  fact,  that  Woods  now  occupies  his 
property  as  a  residence,  and  that  defendants 
are  threatening  to  use  their  property  as  a 
wagon  and  feed  yard,  are  sufficient  to  sup- 
port the  judgment  rendered  by  the  court; 
and,  as  there  is  nothing  in  the  record  to  show 
that  the  judgment  was  not  rendered  upon 
those  findings,  the  presumption  will  be  In- 
dulged that  such  was  the  decision  of  the 
trial  court  Walker  v.  Cole,  89  Tex.  827,  34 
S.  W.  713;  Moore  v.  Brown,  27  Tex.  Civ. 
App.  208,  64  S.  W.  946;  Hardin  v.  Jones, 
29  Tex.  Civ.  App.  350,  68  8.  W.  837. 

It  la  therefore  unnecessary  to  discuss  the 
assignments  relating  to  the  other  Issues,  and 
the  judgment  of  the  trial  court  Is  affirmed. 
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WAIiKEB  T.  ¥SL  PASO.  ELECTRIC  RT.  CO. 

(Court  of  Civil  Appeals  of  Texas.    Jan.  13, 

1909.    On  Eehearings,  March  17, 

1909,  and  April  14,  1909.) 

1.  Mastkb  ard  Sibvant  (g  1*)— Existenck  of 
Relation— Fellow  Sebvants. 

Where  a  master  gives  the  labor  of  his  serv- 
ant to  a  third  i>er8on,  without  losing  the  super- 
vision of  the  servant,  the  latter  does  not  become 
a  servant  of  the  third  person,  and  a  fellovr  serv- 
ant with  his  servants. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  {  1 ;  Dec.  Dig.  %  I.*] 

2.  Mabteb  and  Sebvant  ({  257*)— Relation 
— Neolioence  of  Sebvant— Llabilitt  of 
Masteb— Petition. 

A  petition  in  an  action  for  personal  injuries 
leceived  by  the  negli^nce  of  an  employ^  of  de- 
fendant, while  plaintiff  and  the  employ^  were  at 
worit  on  a  machine  in  defendant's  plant,  which 
alleges  that  plaintifE  was  placed  at  work  on  a 
machine  at  the  request  of  an  employe  of  A.  and 
employes  of  defendant^  and  that  plaintiff  acted 
under  the  direction  of  the  employe  of  A.  and 
employes  of  defendant,  and  the  superintendent 
of  plaintiff's  employer,  does  not  show  that  plain- 
tiC^  at  the  time  of  the  accident,  had  become  an 
employe  of  defendant. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  {  813 ;   Dec.  Dig.  f  257.*] 

S.  Masteb  and  Sebvaut  (S  1*)— Existence  of 
Relation. 

An  agreement  between  two  employers  that 
employes  of  either  will  assist  the  other  where 
necessary,  the  cost  of  such  labor  being  charged 
against  tiie  employer  employing  it,  does  not 
make  an  employe  of  one  of  the  employers  an  em- 
ploye of  the  other. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  {  1 ;  Dec.  Dig.  1 1.*] 

On  Rehearing. 

4.  Masteb  and  Sebvant  (g  277*)— Existence 

of  Relation— Evidence. 

Plaintiff,  in  the  employment  of  a  third  per- 
son, was  engaged  in  placing  electrical  machines 
in  the  power  plant  of  defendant  He  had  been 
engaged  for  about  two  weelcs,  when  he  was  re- 
quested by  the  superintendent  of  the  third  per- 
!ion  to  help  the  employes  of  defendant  to  repair 
a  generator.  Plaintiff  assisted  in  repairing  the 
maclilne,  and  as  the  machine  was  being  put  into 
place,  a  servant  of  defendant  negligently  injured 
plaintiff.  Plaintiffs  work  on  the  machine  wns 
only  temporary,  and  occupied  only  an  hour. 
Plaintiff,  while  doing  the  woric,  did  what  he 
thought  was  best,  and  no  one  was  directing  him. 
Held,  to  warrant  a  finding  for  defendant  on  the 
theory  that  plaintiff  was  defendant's  servant, 
and  a  fellow  servant  of  the  one  guilty  of  the 
negligence  resulting  in  the  injury. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  S  953 ;  De&  Dig.  {  277.*] 

James,  0.  J.,  and  Fly,  J.,  dissenting  in  part 

Appeal  from  District  Court,  El  Paso  Coun- 
ty;   J.   M.  Qoggln,  Judge. 

Action  by  I.  B.  Walker  against  the  El 
Paso  Electric  Railway  Company.  From  a 
judgment  for  defendant,  plaintiff  appeals. 
Affirmed. 

Patterson,  Buckler  &  Woodson,  tor  appel- 
lant Beall  it  Kemp,  Leigh  Clark,  and  Nagle 
&  Scott,  for  appellee. 

ETiT,  J.  Appellant  sned  aivellee  for  dam- 
ages  arising  from  the  negligence  of  one  of 


its  employes,  whereby  he  lost  the  first  Joint 
of  the  first  finger,  and  two  joints  of  the  sec- 
ond finger,  of  his  left  hand.  A  trial  by  Jury 
resulted  in  a  verdict  and  judgment  In  favor 
of  appellee. 

The  uncontroverted  facts  show  that  appel- 
lant was  in  the  employment  of  the  Stone- 
Webster  Engineering  Corporation,  and  was 
engaged  In  placing  new  electrical  machines 
and  generators  of  electricity  in  the  power 
plant  of  appellee.  He  had  been  so  engaged 
for  abont  two  weeks,  when  he  was  requested 
by  the  superintendent  of  the  Stone- Webster 
Corporation  to  help  the  employes  of  apiiellee 
to  repair  an  old  generator  that  had  become 
so  out  of  repair  that  it  could  not  be  used, 
and  It  was  peeded  at  once  to  generate  elec- 
tricity for  ai^ellee.  He  assisted  In  repairing 
the  machine,  and  after  the  repairs  had  been 
made,  and  as  the  generator  was  being  put 
into  place,  he  was  struck  on  the  hand  by  one 
of  the  employes  of  appellee,  and  his  fingers 
Injured,  as  alleged  in  the  petition.  Appel- 
lant's work  on  the  old  generator  was  merely 
temporary,  and  occupied  only  an  hour.  There 
was  no  one  in  the  employ  of  appellee  exer- 
cising control  over  appellant  while  at  woric 
on  the  old  generator,  but  we  understand 
from  the  testimony  that  the  superintendent 
of  his  employer  was  In  the  same  room  while 
be  was  at  work  on  the  generator.  Charles 
Bailey,  a  witness  for  appellee,  swore  that  ap- 
pellant was  doing  what  he  thought  best,  and 
no  one  was  directing  him.  Appellant  was 
employed  by  the  Stone-Webster  Engineering 
Corporation,  and  was  paid  by  It,  and  was 
acting  under  the  direction  of  Its  superintend- 
ent when  be  was  hurt 

The  first  assignment  of  error  assails  tlie 
last  paragraph  of  the  following  charge  given 
by  the  court  at  the  request  of  appellee:  "If 
you  believe  that  at  the  time  of  the  platntlflTs 
Injury  he  was  an  employe  of  the  Stone-Web- 
ster Engineering  Corporation,  but  that  be 
was  requested  by  Mr.  W.  S.  Oould  and  other 
employes  of  defendant,  and  directed  [by] 
Mr.  Ralph,  superintendent  of  the  Stone- Web- 
ster Engineering  Corporation  to  make,  or  as- 
sist in  making,  repairs  on  the  dynamo,  or 
electric  machine  of  the  defendant  company 
on  which  he  was  working  at  the  time  be 
was  Injured,  and  that  in  compliance  with 
said  request  he  was  making,  or  assisting  in 
making,  said  repairs  with  one  Robert  Jas- 
mer,  an  employe  of  the  defendant,  the  El 
Paso  Electric  Railway  Company,  and  that  at 
the  time  of  his  injury  he  was  doing  the  worIc 
with  said  Jasmer  for  the  defendant  compa- 
ny, and  not  for  the  purpose  of  expediting  the 
business  of  the  said  Stone-Webster  Englneer- 
Itig  Corporation,  then  you  are  instructed  that 
In  that  event  the  plalntift,  Walker,  and  the  said 
Jasmer  were  fellow  servants,  and  the  plain- 
tiff could  not  recover  for  any  Injury  received 
under  such  circumstances  by  reason  of  tbe 
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Diligence  of  the  said  Jasmer.  Therefore,  if 
you  believe  that  at  the  time  of  the  plaintlfTB 
injury  he  was  an  employ 6  of  the  Stone- Web- 
«ter  Engineering  Corporation,  but  that  he 
was  doing  the  worlc  that  he  was  doing  with 
the  said  Jasmer  for  the  defendant  company, 
and  not  for  the  purpose  of  expediting  the 
business  of  the  Stone-Webster  Engineering 
Corporation,  your  Terdiet  will  be  for  the  de- 
fendant" The  test  as  to  Jasmer,  the  offend- 
ing employe  of  appellee,  being  a  fellow  serv- 
ant of  appellant  is:  Whose  business  was  be- 
ing expedited  by  the  work — that  of  appel- 
lant's employer  or  that  of  appellee?  That 
Is  a  novel  method,  when  made  the  sole  test, 
of  ascertaining  whether  or  not  the  relation 
of  fellow  servants  exists,  and  we  think  was 
erroneous  in  this  case  at  least  The  same 
rule  might  have  been  applied  with  as  much 
appropriateness  if  appellant  had  been  work- 
ing on  any  other  Job  that  his  employer  had 
undertaken  for  appellee,  for  any  work  being 
done  by  the  employer  was  expediting  the 
business  of  appellee,  and  must  have  been 
expediting  the  business  of  his  employer,  as 
it  was  paid  for  the  labor  of  appellant.  There 
is  no  foundation  in  law  for  any  such  test  as 
to  who  are  fellow  servants.  There  was  no 
lending  of  the  servant  to  appellee,  as  is  as- 
sumed by  it  but  the  servant  was  merely  di- 
rected to  perform  certain  work  for  appellee 
by  his  employer,  and  the  latter  was  paid  for 
It.  The  authorities  cited  by  appellee  do  not 
sustain  its  contention.  If  appellant  was  do- 
ing the  work  of  his  master  under  Its  super- 
vision and  control,  it  did  not  matter  at  whose 
request  he  had  been  put  to  work,  or  whose 
business  his  labor  was  expediting.  If  his 
employer  chose  to  give  the  latwr  of  his  serv- 
ant to  appellee,  but  did  not  lose  the  super- 
Tislon  and  control  of  him,  he  did  not  thereby 
become  the  servant  of  appellee  and  a  fellow 
servant  with  its  servants. 

It  seems  to  be  the  well-supported  rule  that, 
where  a  third  person  is  sued  for  the  negli- 
gence caused  by  his  servants,  the  fact  of 
their  having  been,  at  the  time  of  the  acci- 
dent engaged  in  the  same  general  oi)eration 
as  the  injured  servant  is  not  sufficient  to 
place  him  on  a  different  footing  from  any 
other  stranger  suing  for  damages  inflicted 
by  the  servants  of  the  same  defendant  The 
doctrine  of  common  employment  "applies  on- 
ly where  the  action  is  brought  for  an  injury 
to  a  servant  or  ag«it  against  the  principal 
by  whom  such  servant  was  himself  em- 
ployed." Smith  V.  Railway,  19  N.  Y.  127,  75 
Am.  Dec.  306;  Svenson  v.  Steamship  Co., 
57  N.  T.  106:  Morgan  v.  Smith,  159  Mass. 
570,  SS  N.  E.  101;  Reagan  v.  Casey,  160 
Mass.  874,  86  M.  E.  68;  Parker  T.  Railway, 
109  Mo.  362,  19  8.  W.  1119,  18  L.  R.  A.  802; 
Railway  ▼.  Billeter,  28  Neb.  422,  44  N.  W. 
483;  Kastl  t.  Wabash  Railway  Co.,  114 
Mich.  56,  72  N.  W.  2&  The  rationale  of  the 
doctrine  of  fellow  servants  is  based  on  the 
hypothesis,  or  assumption,  that  the  servant 
on  entering  the  service  of  th(>  master  assumes 


the  risk  of  being  injured  by  the  negligence  of 
his  employes ;  and  the  rule  cannot  be  invok- 
ed where  no  contractual  relations  have  arisen 
between  the  injured  party  and  the  employer 
of  the  servant  through  whose  negligence  the 
injury  has  been  inflicted.  The  relation  of 
fellow  servants  cannot  be  established  unless 
the  servants  are  all  under  the  control  and 
direction  of  a  common  master.  Shear.  & 
Red.  on  Neg.  116.  The  mere  fact  that  serv- 
ants are  working  together,  and  to  ii  common 
purpose,  will  not  of  itself  constitute  them 
fellow  servants. 

In  the  case  of  Morgan  v.  Smith,  herein  cit- 
ed, the  plaintiff,  an  euiployft  of  Flannagan,  was 
working  together  with  McCarthy,  a  servant  of 
defendant,  in  putting  a  ventilator  in  a  roof 
belonging  to  Sears,  and  the  theory  of  tlie 
trial  court  was  that  as  the  servants  were  on 
extra  work,  not  covered  by  the  contract 
with  the  employers  of  both,  they  were  serv- 
ants of  the  owner  of  the  house,  and  fellow 
servant  to  each  other.  The  Supreme  Judi- 
cial Court  of  Massachusetts  held :  "There  Is 
no  doubt  that  the  general  servant  of  one 
person  may  become  the  servant  of  another 
by  submitting  himself  to  the  control  and 
direction  of  the  other.  In  such  a  case  the 
servant  becomes  the  fellow  servant  of  the 
servants  of  the  person  under  whose  control 
he  comes;  and  neither  his  general  muter 
nor  his  special  master  is  liable,  If  he  is  in- 
jured by  the  negligence  of  one  of  the  other 
servants.  •  •  •  Although  the  servants 
of  different  contractors,  while  engaged  in 
working  together  on  a  building,  are  in  a  com- 
mon employment  they  are  not  fellow  serv- 
ants, unless  they  have  a  common  master. 
•  •  •  The  rule  that  one  fellow  servant 
cannot  maintain  an  action  against  a  common 
master  for  an  injury  occasioned  by  a  fellow 
servant  rests  upon  the  ground  that  be  takes 
upon  himself  the  natural  and  ordinary  risks 
Incident  to  the  performance  of  his  service." 
The  following  language  from  Shearman  & 
Redfleld,  {  225,  we  think  forcibly  states  the 
rule:  "Mere  co-operation,  or  commonltjr  of 
labor  and  ultimate  piupose,  is  not  enough  to 
make  men  fellow  -servants.  They  are  not 
fellow  servants  unless  they  are  all  under 
the  control  and  direction  of  a  common  mas- 
ter. Therefore,  where  a  servant  works  side 
by  side  with  one  employed  by  his  master  as 
an  Independent  contractor,  or  with  a  serv- 
ant of  such  contractor,  or  the  servant  of  a 
contractor  works  with  the  servants  of  a  sub- 
contractor, or  with  the  servants  of  another 
independ«it  contractor,  they  are  not  feXow 
servants,  even  though  they  help  to  do  the 
same  work,  for  the  benefit  of  the  same  ulti- 
mate employer;  and  the  master  of  either 
servant  is  therefore  responsible  for  an  injury 
caused  by  such  servant's  negligence  In  such 
work  to  the  other  servant" 

The  Stone-Webster  Engineering  Corpora- 
tion did  not  surrender  control  of  its  serv- 
ant at  any  time,  and  could  have  ordered 
him  away  from  the  old  generator  at  any  time. 
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ae  may  nave  receirea  oraers,  in  tne  pros- 
ecutlon  of  the  work,  from  Gould,  who,  by  the 
way,  was  not  an  employe  oi  appellee,  and 
from  employes  of  appellee,  as  was  alleged  In 
the  petition,   hut   that  did  not  (^erate  to 
change  his  relations  to  his  master.    Johnson 
V.  Netherlands  NaT.  Co.,  132  N.  T.  676,  80 
N.  SI.  605.     The  control,  management,  and 
power  to  discharge  appellant  never  passed 
from  his  employer  to  appellee  even  for  a 
moment.    The  allegations  In  the  petition  that 
be  was  placed  at  work  on  the  old  generator 
at  the  request  of  Oould,  who  was  an  employe 
of  the  General  Electric  Company,  and  em- 
ployes of  appellee,  was  not  an  admission  that 
appellant  had  become  an  employe  of  appel- 
lee, nor  did  the  allegation   that  appellant 
acted  onder  the  direction  of  Gonld,  and  em- 
ployes of  appellee  and  the  superintendent  of 
his  employer,  amount  to  an  allegation  of  a 
change  of  service.    The  allegations  showed 
that  appellant  never  at  any  time  passed  from 
the  direction  and  control  of  his  master.    This 
is  a  very  different  case  from  one  in  which 
a  servant  is  loaned  by  his  master  to  a  third 
party,   the   latter  to   have   sole  control  of 
him.    That  kind  of  case  would  bring  it  with- 
in the  rule  of  a  quotation  in  the  case  of 
Kllroy  V.  Canal  Co.,  121  N.  T.  22,  24  N.  B. 
192,  from  the  case  of  Murray  v.  Cnrrle,  Ij. 
R.  6  0.  P.  24:   "If  I  lend  my  servant  to  a 
contractor,  who  is  to  have  the  sole  contr<d 
and  superintendence  of  the  work  contracted 
for,  the  Independent  contractor  Is  alone  liable 
for  any  wrongful  act  done  by  the  servant 
while  80  employed."    The  New  York  Court  of 
Appeals,  however,  drew  the  distinction  be- 
tween the  case  from  which  the  quotation  was 
taken  and  the  one  it  was  considering  as  fol- 
lows: '^o  make  that  case  fit  the  one  before 
ns  we  must  first  determine  that  the  steve- 
dore  In    unloading   the   coal    was    entirely 
independent  of  the  captain,  who  had  no  right 
In  any  manner  to  interfere  with  the  process 
of  unloading;  and  then  we  must  further  find 
that  he  was  employed  by  the  stevedore  as  his 
servant  to  do  the  work."    To  apply  the  quota- 
tion to  this  case  we  must,  in  order  to  make 
appellant  a  fellow  servant  with  the  employes 
of  appellee,  find  that,  while  working  on  the 
old  generator,  he  was  imder  the  sole  control 
of  appellee,  and  his  employer  had  no  right, 
in  any  manner,  to  interfere  with  him  in  the 
work,  and  that  he  had  been  employed  by  ap- 
pellee to  do  the  work.    No  such  case  arises 
from  the  allegations  or  testimony. 

The  agreement  between  the  employer  of 
appellant  and  appellee  "that  laborers  or 
workmen  or  employes  of  either  company 
would  assist  the  other  when  necessary,  the 
cost  of  such  labor  being  billed  against  the 
company  that  employed  it"  did  not  make  ap- 
pellant an  employe  of  appellee,  and  did  not 
bring  him  within  the  scope  of  the  decisions 
in  Railway  v.  Taylor  (Tex.  Civ.  App.)  35  S. 


were  cases  wnere  tne  servant  was  wornmg  in 
yards  owned  by  several  railway  companies, 
and  was  in  fact  working  for  all  of  them. 
The  servants  in  those  cases  Were  employed 
to  serve  the  several  companies  in  their  yards, 
and  the  courts  held  that  each  of  them  was 
liable,  as  the  master,  for  any  negligence  to- 
wards the  servants.    It  would,  we  think,  be 
an  absurdity  to  hold  that  appellant  was  an 
employe  of  appellee,  under  the  circumstances 
of  this  case,  no  matter  what  secret  agree- 
ment the  employer  and  appellee  may  have 
had  with  each  other.    Appellant  worked  for 
the  Stone-Webster  Corporation,  and  only  on 
this  one  occasion  was  ordered  by  his  master 
to  help  in  a  piece  of  work  for  appellee.    It 
follows  that  the  special  charge  complained 
of  in  the  second  assignment  of  error  was  er- 
roneous,  and   should   not  have  been  given. 
That  charge  made  appellant's  relation  to  the 
servants  of  appellee  rest  on  the  secret  agree- 
ment between  appellee  and  the  employer  of 
appellant     Under  that  charge  the  parties 
by  a  secret  agreement,  in  no  manner  out- 
wardly manifested  to  appellant,  could  place 
him  in  the  position  of  a  servant  of  a  corpora- 
tion who  was  unknown  to  him  in  his  con- 
tract of  employment,  and  with  whom   he 
could  not  possibly  have  had  any  privity  of 
contract.     Railway  v.  Perch,   18  Tex.   Civ. 
App.  46,  44  S.  W.  817;   Railway  v.  Martin, 
113  Tenn.  266,  87  S.  W.  423;  Zelgler  v.  RaU- 
way,  62  Conn.  543,  2  Atl.  465;   Brennan  v. 
Iron  Co.,  74  Conn.  382,  60  Atl.  1030. 

In  the  cited  case  of  ZSelgler  v.  Railway  the 
plaintiff  was  in  the  employ  of  the  defendant, 
but  the  latter  claimed  immunity  from  liabil- 
ity for  injuries  to  its  employe  on  the  ground 
that  there  was  an  agreement  between  It  and 
another  railway,  over  whose  line  Its  trains 
were  run  for  parts  of  the  distance,  by  which 
the  employes  of  the  defendant  became  the 
employes  of  the  other  road  when  the  train 
passed  onto  the  track  of  the  latter.  The 
claim  was  that  the  employe  of  the  latter 
road,  through  whose  negligoice  the  injury 
was  inflicted,  was  the  fellow  servant  of  the 
plaintiff.  The  Supreme  Court  of  Connecti- 
cut said:  "No  consideration  of  public  pol- 
icy will  sustain  this  defense,  because  the 
public  are  not  at  all  interested  in  the  ques- 
tion, as  they  are  in  questions  concerning  inn- 
keepers and  common  carriers.  They  are  only 
interested  to  have  the  law  Justly  and  fairly 
administered.  No  considerations  of  Justice 
will  sustain  it,  because  the  plaintiff  had  no 
relation  whatever  to  the  negligent  conductor. 
It  was  not  bis  duty  to  observe  his  conduct. 
He  had  no  opportunity  to  do  so,  and  no  op- 
portunity to  guard  against  the  consequences 
of  his  negligence.  We  have  shown  that  the 
defense  can  have  no  foundation  in  any  con- 
tract to  which  plaintiff  was  a  party,  or  which 
can  Justly  affect  him.  If,  therefore,  the 
plaintiff  may  in  any  sense  be  regarded  as  in 
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tiie  aerrlce  of  the  defendant,  he  Is  clearly 
without  the  reason  of  the  rule,  and  therefore 
not  within  the  rale  itself.  But  he  cannot 
In  any  proper  sense  be  regarded  as  the  serv- 
ant of  the  defendant"  It  would,  as  stated  in 
that  opinion,  be  an  absurdity  to  hold  that 
appellant's  employer,  could  be  changed  in 
an  Instant,  without  his  knowledge  or  consent, 
by  the  order  of  the  only  employer  he  knew, 
under  some  secret  arrangement  between  that 
employer  and  another  corjwration.  If  appel- 
lant" was  the  employe  of  the  Stone- Webster 
Enfrfneerlng  Corporation,  and  was  working 
on  the  old  generator  subject  to  the  control 
of  hla  master,  it  would  not  matter  whose 
business  was  being  furthered  by  his  work; 
be  would  still  be  In  the  employment  of  his 
master,  and  the  court  erred  In  making  his 
relation  to  the  employ^  turn  on  the  ques- 
tion of  whose  interests  were  being  advanced 
by  his  work.  We  do  not  think  the  evidence 
tended  to  show  that  appellant  was  lent  by  his 
employer  to  appellee,  and  was  under  the  sole 
control  and  management  of  appellee,  when 
be  was  injured, -and  that  Issue  should  not 
have  been  submitted. 

The  fifth  assignment  is  not  well  taken. 
The  relation  of  appellant  to  appellee's  em- 
ployes was  not  determined  by  the  question 
of  whether  the  work  Inured  to  the  benefit  of 
his  master,  but  on  the  question  of  whether 
be  had  passed  from  the  control  of  bis  em- 
ployer to  that  of  appellee.  Appellant  was 
not  a  volunteer,  but  was  either  in  the  employ 
of  one  master  or  another.  If,  with  the 
knowledge  and  consent  of  an  employe,  he 
is  placed  in  charge  of  another  to  perform  his 
work,  he  would  thereby,  at  least  temporarily, 
pass  from  the  control  of  one  master  to  that 
of  another,  as  was  held  in  the  case  of  Hasty 
V.  Sears,  157  Mass.  123,  31  N.  B.  759,  34  Am. 
St  Rep.  267,  by  the  Supreme  Judicial  Court 
of  Massachusetts.  In  that  case  a  servant 
of  Noyes  &  Co.  was  sent  to  repair  an  elevator 
for  the  defendant  He  was  told  by  that  firm 
that  he  would  be  under  the  superintendence 
of  the  defendant,  and  he  was  Instructed  what 
to  do  by  the  defendant.  He  was  not  under  the 
control  of  his  general  employer,  and  he  knew 
It  and  had  accepted  the  situation.  He  was 
Inirt  by  tlie  negligence  of  another  employe 
of  the  defendant  and  the  court  said:  "It 
Is  obvious  that  O.  A.  Noyes  &  Co.  were  not 
contractors.  The,  transaction  between  them 
and  the  defendant  was  the  loan  by  them  to 
the  defendant  of  their  servant,  the  plaintiff, 
who  was  to  be  under  the  control  of  the 
defendant  by  his  superintendent  while  en- 
gaged in  the  work.  This  made  the  plaintiff 
pro  hac  vice  a  servant  of  the  defendant 
•  •  *  The  plaintiff  was  not  acting  under 
tbe  Immediate  orders  of  his  general  masters, 
C.  \.  Noyes  &  Co.,  but  was  acting  under  the 
orders  of  the  defendant's  superintendent  and 
tlins  became  the  defendant's  servant  not- 
^rlthstandlng  that  be  remained  the  general 
servant  of  Noyes  &  Co.,  and  was  paid  by 
them." 


The  Judgment  Is  reversed,  and  tbe  cause 
remanded. 

On  Rehearing. 

NBILIi,  X  The  main  questions  in  this 
case  are:  Was  plaintiff,  as  an  employe  of 
the  Stone-Webster  Company,  directed  by  its 
manager  to  assist  tbe  employes  of  the  Electric 
Railway  Company  in  removing  or  adjusting 
Its  dynamo,  and  was  he  doing  such  work  in 
furtherance  of  his  master's  business  when 
he  was  injured?  The  affirmative  of  these 
questions  must  appear  to  entitle  him  to  re- 
cover. Labatt'B  Master  &  Servant  i  632. 
For  In  that  event  he  cannot  be  regarded  as 
a  volunteer  in  the  defendant's  service,  or 
a  fellow  servant  of  Jasmer,  either  of  whicb 
would  defeat  bis  action.  Labatf s  Master 
&,  Servant  IS  630,  631.  If  he  was  not  Injured 
while  doing  the  work  under  tbe  direction  of 
Ralph,  the  Stone-Webster  Company's  man- 
ager. In  furtherance  of  bis  master's  business, 
be  mnst  for  the  time,  be  regarded  either  as 
Jasmer's  fellow  servant  or  a  mere  volunteer. 
Hence,  tbe  court  having  correctly  Instruct- 
ed the  Jury  that  plaintiff  was  entitled  to  re- 
cover if  be  was  directed  by  the  manager  of 
the  Stone-Webster  Company  to  assist  the 
defendant's  servants  to  do  woA  which  waa 
being  done  in  furtherance  of  the  company's 
business,  and  was  injured  by  the  negligence 
of  Jasmer  while  engaged  in  such  work,  it  can 
make  no  difference  whether  the  special 
charge,  copied  in  our  origjnal  opinion,  and 
complained  of  by  tbe  first  assignment  of  er- 
ror, presenting  the  question  of  whether 
plaintiff  and  Jasmer  were  fellow  servants, 
was  correct  or  not ;  especially  as  the  special 
charge  itself  required  the  Jury  to  believe  that 
plaintiff  was  doing  the  work  with  Jasmer  for 
defendant  and  not  for  the  purpose  of  expe- 
diting the  business  of  tlie  Stone-Webster 
Company,  before  they  could  find  for  defend- 
ant upon  the  theory  that  plaintiff  and  Jas- 
mer were  fellow  servants.  While  the  charge 
is  Justly  subject  to  tbe  criticism  contained  In 
the  main  opinion,  we  believe  the  error  It 
contains  is,  under  the  peculiar  facts  of  this 
case,  harmless. 

We  regard  special  charge  Na  4:,  complain- 
ed of  by  the  second  assignment  of  error,  in 
the  same  light  While  an  agreement  be- 
tween the  Stone-Webster  Company  and  de- 
fendant company  that  either  should,  at  the 
request  of  the  other,  furnish  It  the  services 
of  Its  employes,  could  not,  without  the  knowl- 
edge or  assent  of  the  servant  of  one,  make 
him  tbe  servant  of  tbe  other  (Labatt's  Master 
&  Servant  I  630),  yet  as  tbe  charge  simply 
presents  a  state  of  facts  whicb  would  make 
the  plaintiff  a  volunteer  in  defendant's  serv- 
ice, the  plaintiff  was  In  no  way  prejudiced 
by  it 

The  law  pertinent  to  the  Issues  of  fact 
was  proi>erly  presented  to  the  Jury  by  tbe 
court's  main  charge,  the  errors  In  the  special 
charges  given  were  harmless,  and  the  verdict 
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FLY,  J.  I  adbere  to  the  original  opinion 
delivered  herein,  and  do  not  concur  with  the 
foregoing  opinion. 

On  Appellant^B  Motion  for  Rehearing. 

JAMES,  G.  J.  It  is  proper  that  I  should 
give  my  reasons  for  agreeing  to  an  affirm- 
ance of  this  Judgment. 

No  question  existed  as  to  Walker  having 
been  a  volunteer.  That  question  Is  not  in 
the  case. 

The  court,  by  the  sixth  clause  of  the 
charge,  directed  the  Jury  to  find  for  the 
plaintifC  If  they  found  that  Walker's  em- 
ployer, the  Stone-Webster  Engineering  & 
Construction  C!ompany,  directed  him  to  assist 
In  the  removal  and  adjustment  of  defend- 
ant's dynamo,  and  be  did  so  for  and  in  be- 
half of  the  Stone-Webster  Company,  and  for 
the  purpose  of  facilitating  or  expediting  the 
work  of  said  company,  and  he  was  not  under 
the  supervision  or  direction  of  the  defendant 
at  the  time,  but  was  doing  the  work  for  said 
Stone  &  Webster  Company,  and  was  negli- 
gently injured  by  Jasmer,  without  negli- 
gence on  his  part  Appellant  states  in  this 
motion:  "The  contention  of  the  plalntiflF 
(appellant)  has  been  and  is  that  plaintlfF  was 
not  the  fellow  servant  of  Jasmer  if  he  was 
doing  the  work  in  furtherance  of  his  own 
master's  business,  even  though  he  bad  not 
been  directed  to  do  so  by  his  own  master,  and 
that  he  was  not  such  fellow  servant,  even 
though  he  was  not  acting  in  furtherance  of 
his  own  master's  business,  provided  the  Jury 
should  believe  from  the  evidence  that  be 
was  acting  under  the  direction  and  control 
of  his  own  master,  and  was  not  under  the 
control,  direction,  or  supervision  of  the  de- 
fendant" It  seems  to  me  that  the  sixth 
clause  of  the  charge,  above  quoted,  submit- 
ted the  case  in  accordance  with  appellant's 
theory. 

By  the  seventh  clause  of  the  charge  the 
Jury  were  allowed  to  find  for  defendant  if 
plaintift  was  under  the  control,  supervision, 
and  direction  of  the  defendant  and  was  not 
loaned  for  the  purpose  of  facilitating  the 
work  of  the  Stone-Webster  Company.  This 
was  the  only  theory  upon  which  the  Jury 
were  authorized  to  find  for  the  defendant, 
and  thus  the  verdict  In  favor  of  defendant 
settles  two  facts,  viz. :  That  plaintiff  was 
under  the  supervision  and  direction  of  the 
-defendant  and  that  the  work  being  done  was 
not  that  of  the  Stone  &  Webster  Company. 
The  view  taken  by  the  district  Judge  of  the 
test  of  the  relation  of  fellow  servants  in  this 
case  was,  I  think,  the  correct  one,  in  addi- 
tion to  its  being  the  one  which  appellant's 
counsel    admit  was  their    own    contention. 


ble  to  the  direction  and  control  of  his  master, 
or  tiecomes  subject  to  the  party  to  whom  be 
is  loaned  or  hired.  Munsle  v.  Springfield 
Breweries  Company,  and  cases  there  cited, 
200  Mass.  79,  85  N.  E.  840.  Also,  see,  long 
list  of  cases  cited  in  Standard  Oil  Co.  v. 
Anderson,  212  U.  S.  215.  29  Sap.  Ct  255.. 
63  L.  Ed.  — .  The  Jury,  under  the  diarges, 
could  not  have  found  for  defendant  without 
having  found  the  facts  above  stated.  The 
verdict  establishes  for  the  purposes  of  this 
appeal  that  the  work  that  was  being  done 
was  not  to  facilitate  or  expedite  the  business 
of  the  Stone- Webster  Company ;  and.  if  there 
was  any  issue  in  the  evidence  as  to  plain- 
tiff's t>elng  subject  to  the  direction  of  the 
defendant  while  engaged  in  the  particular 
work,  that  issue  was  settled  also  by  the 
verdict  but  it  appears  to  me  that  all  ttie 
evidence  indicates  that,  whlje  so  engaged,  he 
was  not  acting  under  the  supervision  or  di- 
rection of  the  Stone-Webster  Company. 

The  evidence  discloses,  however,  that  the 
Stone-Webster  Company  was  under  an  agree- 
ment with  defendant  to  furnish  this  kind  of 
assistance  when  called  on,  and  the  argument 
founded  upon  this  seems  to  be  that  it  es- 
tablishes that  plaintiff  was  working  for  and 
in  the  interest  of  that  company,  while  engag- 
ed in  performing  its  contract  My  opinion 
Is  that  this  fact  is  immaterial,  when  its 
control  did  not  follow  the  servant  for  the 
interest  of  said  company  extended  no  further 
than  the  loan  of  the  servant;  and,  when  It 
sent  its  servant  it  bad  performed  Its  con- 
tract and  had  no  farther  Interest  in  tt>» 
matter.  It  had  no  Interest  in  the  work,  or 
in  the  manner  in  which  it  was  being  per- 
formed. 

The  motion  Is  overruled. 


INTERNATIONAIi  &  O.  M.  R.  00.  t.  ICe- 

CULLODGH. 

(Court  of  Civil  Appeals  of  Texas.    March  17» 
1900.    Rehearing  Denied  April  14,  1909.) 

1.  CaBBIKBS  (8  213*)— iNFECnOTTS  DiSBASKS — 
tilABlUTT. 

Where  cattle  were  not  Injared  by  being  an- 
loaded  from  cars,  but  by  being  pot  in  infected 

pens  after  unloading  and  after  the  carrier'* 
agent  had  assarcd  the  shipper,  ignorant  of  the 
danger  of  infection,  that  there  was  no  danger, 
the  fact  that  they  were  unloaded  in  violatioik 
of  the  regulations  of  the  United  -  States  De- 
partment of  Agriculture  did  not  defeat  a  re- 
covery. 

[Eid.  Note.— For  other  cases,  see  Carriers,  Dec 
Dig.  §  215.»] 

2.  Cabbiebs   ({   210*)  —  Cabkiagk  or  T^itk 
Stock— DtJTT  to  FtntRisH  Pens. 

A  carrier  must  furnish  reasonably  safe  pen* 
for  cattle  unloaded  en  route,  especially  where  * 
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delay  is  cAnsed  by  its  failnw  to  connect  with  a 
connecting  carrier. 

[Ed.  Note.— For  other  cases,  see  Carriers,  Dec. 
Djg.  {  210.*] 

3.    C^BIEBS  (S  210*)— INFECTIOUB  Dl8BA8E»— 

Reguijltions  or  Depabtuent  of  Aobicuic 

TUBE. 

The  quarantine  retrulations  of  the  United 
States  Department  of  Aericalture  as  to  where 
cattle  n>ay  be  anioaded  hi  Texas  refer  only  to 
cattle  shipped  from  one  state  to  another,  and 
are  for  the  protection  of  other  cattle  at  the 
point  of  destination,  and  a  violation  of  such  reg- 
ulati<»i8  by  a  carrier  of  cattle  from  a  northern 
state  through  Texas  to  Mexico  does  not  defeat 
a  recovery  in  the  absence  of  evidence  that  cattle 
in  Mexico  could  be  infected,  or  that  Mexico  was 
a  territory  in  whose  favor  the  quarantine  was 
established. 

TEd.  Note.— For  other  cases,  see  Carriers,  Dec. 
Dig.  I  215.*] 

4  Evidence   (|   529*)— Opinion   Evidence— 

CojfPETENCT  OF  WiTNKSB. 

An  expert  may  testify  that  cattle  suffering 
from  splenetic  fever  were  infected  by  having 
been  placed  in  infected  pens  and  there  kept  over 
night,  on  it  appearing  that  the  fever  developed 
a  few  days  later. 

[Ed.    Note.— For   other   cases,    gee   Evidence, 
Cent  Dig.  t  2338 ;   Dec.  Dig.  {  529.*] 

6.  Appeai,  and  Ebbob  (|  1051*)— Habmless 
Ebbob  —  Ebboneous  Aduission  or  Evi- 
dence. 

A  party  cannot  complain  of  the  admission 

of  testimony  in  support  of  a  fact  established 

by  other  evidence  received  without  objection. 
[Ed.  Note.— For  other  cases,  see  Appeal  and 

Error,  Cent  Dig.  It  4161-4170;    Dec.  Dig.  | 

1051.*] 

6.  Cabbiebs  (J  228*)— iNFXcnouB  Diseabeb— 
Cabbiaqe  of  Live  Stock  —  Custom  ab  to 
Disinfection  of  Cabs— Evidence. 

In  an  action  for  injuries  to  a  shipment  of 
cattle  from  a  northern  state  through  Texas  to 
Mexico,  resulting  from  their  becoming  infected 
with  a  disease,  proof  of  a  custom  as  to  the  dis- 
infection of  cars  from  the  South  was  admissible. 
[Ed.  Note.— For  other  cases,  see  Carriers, 
Dec.  Dig.  i  228.*] 

7.  Evidence  (J  474*)— Opinion  Evidence- 
Disinfection  OF  Cabs. 

A  shipper  of  cattle  from  the  North  through 
Texas  to  Mexico,  knowing  wtiat  the  condition 
of  the  cars  furnished  by  the  carrier  indicated, 
was  competent  to  testify  that  the  cars  had  the 
appearance  of  having  been  didnfected  before  the 
cattle  were  placed  in  them. 

[E>].   Note.— For  other  cases,   see   Evidence, 
Dec.  Dig.  i  474*] 

8.  Cabbiebs  (S  228*)— Infectious  Diseases— 
Cabbiaqe  of  Live   Stock— Aotions—Bvi- 

DKNCE. 

In  an  action  for  injnriee  to  a  shipment  of 
live  stodc  from  a  northern  state  through  Texas 
to  Mexico,  resulting  from  their  being  infected 
with  a  disease,  the  exclusion  of  a  rule  of  the 
'Bureau  of  Animal  Industry  referring  to  inter- 
state shipments,  and  enacted  for  the  protection 
of  cattle  at  the  point  to  wliich  a  shipment  is 
destined,  was  proper. 

[Ed.  Note.— For  other  cases,  see  Carriers,  Dec. 
Dig.  I  228.*] 

9.  Cabbiebs  (g  217*)— Infectious  Diseases— 
INJUBT  TO  Ijvb  Stock— Contbibutobt  Neo- 
uoence. 

Where,  in  an  action  arainst  a  carrier  for 
injuries  to  a  shipment  of  live  stock  from  the 
North  to  Mexico  through  Texas  In  consequence 
of  their  being  infected  with  a  disease,  it  ap- 1  only  unloaded  after  appellant's  agent  had 

•For  otber  cues  see  same  topic  and  section  NUMBER  in  Dec.  A  Am.  Dlgi.  1907  to  data,  *  Reporter  Indexes 


peared  that  the  carrier  knew  that  pens  into 
wlUch  the  cattle  were  placed  were  infected,  and 
that  the  agent  in  charge  of  the  shipment  did  not, 
but  acted  on  the  assurance  of  the  carrier,  the 
shipper  was  not  guilty  of  contributory  negli- 
gence. 

[Ed.  Note.— For  other  cases,  see  Carriers,  Dcc> 
Dig.  I  217.*] 

Appeal  from  Bexar  County  Court;  P.  H> 
Shook,  Judge. 

Action  by  C.  H.  McCullough  against  th» 
International  &  Great  Northern  Railroad 
Company.  From  a  Judgment  for  plaintiff, 
defendant  appeals.    Affirmed. 

King  &  Morris  and  Hicks  &  Hicks,  for  ap- 
pellant. H.  E.  Yemor  and  Joseph  Ryan,  for 
appellee. 


FLT,  J.  Appellee  alleged  In  his  petition: 
That  (»  July  26,  1905,  he  shipped  from 
Batavla,  111.,  to  the  city  of  Mexico,  38  head 
of  Holsteln  milk  cows;  that  en  route  tb» 
cattle  were  delivered  to  appellant,  by  Its 
connecting  carriers,  at  Taylor,  Tex.,  on  July 
Slst,  and  were  transported  to  Laredo,  Tex., 
by  appellant,  which  point  they  reached  on 
August  1st  too  late  to  be  crossed  into  Mexi- 
co, until  next  morning,  and  on  account  of 
the  great  heat  and  the  length  of  time  the 
cattle  bad  been  on  the  train  it  became  neces- 
sary to  unload  them  and  place  them  in  pens- 
provided  by  appellant;  that  the  pens  were 
Infested  with  Insects,  which  gave  the  cattle- 
a  fever  known  as  "Texas"  or  "splenetic"' 
fever,  from  which  four  of  the  cows  died, 
and  great  expense  was  incurred  in  connec- 
tion with  the  disease  of  the  other  cattle,  ta 
appellee's  damage  In  the  sum  of  $600.  Ap- 
pellant answered  by  general  and  special  ex- 
ceptions, and  that  appellant  was  forced  to 
unload  the  cattle  at  Laredo  by  the  agent 
of  appellee  in  charge  of  them,  and  that  they 
were  unloaded  contrary  to  the  laws  and 
rules  of  the  Department  of  Agriculture  of 
the  United  States.  The  court  sustained  a 
demurrer  to  the  latter  portion  of  the  an- 
swer, and,  on  the  cause  being  tried  by  Jury, 
a  verdict  and  Judgment  for  appellee  were- 
rendered  In  the  sum  of  |350. 

The  plea  of  contributory  negligence  as  to 
the  unloading  of  the  cattle  was  properly 
stricken  out  If  such  an  improbable  propo- 
sition could  be  entertained  of  one  man  for- 
cing a  railroad  company  to  unload  cattle,  stlU 
it  was  no  defense  to  the  action  to  allege  that 
the  cattle  were  unloaded  In  defiance  of  a 
regulation  of  a  governmental  department. 
The  cattle  were  not  injured  by  being  unload- 
ed, but  by  being  put  in  Infected  pens.  In 
view  of  the  testimony,  had  the  plea  been  a 
proper  one.  It  would  not  form  a  ground  of 
reversal,  because  it  appeared  that  the  un- 
loading of  the  cattle  was  not  forced,  as 
alleged,  by  the  agent  of  appellee,  but  were 
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glyen  the  assurance  that  there  was  not  "a 
particle  of  danger  In  putting  the  cattle 
there."  The  agent  of  appellee  was  not  a 
cattleman,  and  knew  nothing  of  the  danger 
of  Infection,  and  acted  on  the  advice  of  an 
employe  of  appellant  Appellant  was  the 
active  agent  In  unloading  the  cattle,  and 
cannot  screen  Itself  from  responding  In 
damages  because  It  may  have  been  a  viola- 
tion of  law  to  unload  the  cattle.  It  was  not 
the  unloading,  but  the  confinement  in  in- 
fected pens,  that  the  evidence  showed  was 
the  proximate  cause  of  the  damages  sus- 
tained by  appellee.  The  employ^  of  appel- 
lant did  not  swear  that  any  force  was  used 
to  have  the  cattle  unloaded,  but  merely  that 
a  request  was  made  that  they  be  unloaded. 
He  did  not  warn  the  agent  of  appellee  of 
the  danger  of  placing  the  cattle  In  the  pens. 
It  was  the  duty  of  appellants  to  furnish 
reasonably  safe  pens  for  the  cattle  after 
they  had  been  unloaded,  especially  as  the 
delay  was  caused  by  its  failure  to  connect 
with  the  Mexico  train.  The  evidence  show- 
ed that  the  fever  that  seized  the  cattle  and 
caused  the  damage  was  occasioned  by  the 
use  of  the  pens  that  had  previously  been 
used  by  Texas  cattle.  The  regulations  of 
the  Department  of  Agriculture,  as  to  where 
cattle  could  be  unloaded  in  Texas,  have  ref- 
erence only  to  cattle  being  shipped  from  one 
state  to  another,  and  are  for  the  protection 
of  other  cattle  at  the  point  of  destination, 
and  not  for  the  safety  of  the  cattle  being 
shipped.  There  was  no  evidence  tending  to 
show  that  cattle  in  Mexico  could  be  infected 
by  cattle  with  splenetic  fever,  or  that  Mexi- 
co was  in  a  territory  In  whose  favor  the 
quarantine  was  established.  On  the  other 
hand,  it  would  naturally  be  supposed  that, 
if  ticks  would  create  splenetic  fever  on  one 
side  of  the  Rio  Grande,  they  would  on  the 
other. 

Sam  O.  Bell  and  3.  H.  Vance,  witnesses 
for  appellant,  were  asked  on  cross-examiaa- 
tion  If  the  cattle  raised  hi  Illinois  were  in 
good  health  and  condition  when  they  left 
Illinois  In  latter  part  of  July,  destined  to 
Mexico  City,  and  were  not  unloaded  except 
at  Laredo,  south  of  the  quarantine  line,  and 
were  unloaded  there  and  placed  in  pens 
which  were  used  for  native  cattle>  and  were 
kept  there  over  night,  and  a  few  days 
after  had  ticks  on  them  and.  developed  Texas 
fever,  what  in  their  opinion  caused  the 
fever,  and  they  answered  that  their  opinion 
:was  that  it  originated  by  infection  In  the 
pens  at  Laredo.  The  only  objection  to  the 
evidence  was  that  it  was  an  "invasion  of 
the  province  of  the  Jury."  In  what  way  It 
invaded  the  Jury's  domain  is  not  made  to 
appear  In  the  two  bills  of  exceptions.  There 
Is  nothing  to  Indicate  that  the  objection  was 
made  because  the  witness  had  not  qualified 
as  an  expert,  and  the  only  proposition  under 
the  two  assignments  of  error  complaining 
of  the  admission  of  the  evidence  is  that: 


"An  expert  witness  win  be  allowed  to  tea- 
tlfy  of  matters  of  which  he  has  peculiar 
knowledge  by  reason  of  his  experience;  bat 
he  must  testify  to  facts,  and  allow  the  jury 
to  draw  its  conclusions  therefrom,  and  will 
not  be  allowed  to  invade  the  province  of 
the  jury  and  decide  the  very  question."  If 
the  witnesses  had  qualified  as  experts,  which 
la  not  denied  by  appellant,  they  could  an- 
swer .  the  hypothetical  question,  although 
It  may  have  been  decisive  of  the  very  mat- 
ter in  issue.  9calf  v.  Collin  County,  80  Tex. 
514,  16  S.  W.  314;  Railway  v.  Bohan  (Tex. 
Civ.  App.)  47  8.  W.  1050;  Railway  v.  Rogers 
(Tex.  Giv.  App.)  113  S.  W.  683.  The  ques- 
tion and  answer  related  to  a  question  pure- 
ly of  fact,  and  not  a  mixed  one  of  law  and 
fact  The  authorities  cited  by  appellant  are 
not  In  point 

There  was  no  evidence  tending  to  show 
that  the  agent  of  appellee  caused  the  cattle 
to  be  placed  In  the  pens  of  appellant  and  a 
charge  based  on  that  hypothesis  was  proper- 
ly refused.  The  charge  is  objectionable 
also  because  not  conditioned  on  a  knowl- 
edge by  the  agent  of  appellee  of  the  danger 
of  placing  the  cattle  in  the  pens  tendered  by 
appellant  There  was  no  evidence  tending 
to  show  that  appellee's  agent  knew  of  any 
danger  attending  the  use  of  the  pens. 

The  sixth  assignment  of  error  assails  the 
testimony  of  appellee,  admitted  by  the  court 
that  the  danger  in  the  acclimatization  of  cat- 
tle consisted,  not  in  becoming  accustomed  to 
the  heat,  but  to  the  ticks.  The  same  facts 
were  proved  by  Vance  and  Bell,  without  ob- 
jection on  the  part  of  appellant  Vance 
swore;  "There  is  slight  danger  that  such 
stock  win  become  infected  with  any  fatal 
malady  or  distemper  merely  from  the  weath- 
er or  heat,  while  passing  through  the  conn- 
try  below  the  quarantine  line  and  before 
they  reach  the  high  altitudes  of  Mexico." 
Bell  testified:  "Holsteln  cows,  when  ship- 
ped from  Illinois  into  Southwest  Texas, 
through  Bexar-  and  Webb  counties,  have 
great  trouble  in  getting  acclimated  on  ac- 
count of  the  infection  of  the  ticks.  They  do 
not  suiter  any  more  from  the  heat  and  tem- 
perature after  being  agclimated  than  the 
native  cattle.  It  Is  not  the  heat  that  kills 
them.  •  •  •  I  do  not  think  the  heat 
would  cause  the  fever."  It  was  testified  by 
appellee  that  all  cattle  cars  coming  from 
the  South  are  disinfected  by  the  railroad 
companies,  and  that  the  cars  In  question 
had  been  ordered  from  Chicago,  being  cars 
specially  adapted  to  the  purpose,  and  he 
also  testified  that  when  the  cars  reached 
the  city  of  Mexico  they  had  the  appearance 
of  having  been  disinfected  before  the  cattle 
were  placed  In  them.  All  that  testimony 
was  objected  to  because  It  was  Irrelevant 
and  immaterial  and  was  hearsay  and  a  con- 
clusion of  the  witness.  Proof  of  a  custom 
as  to  the  disinfection  of  cars  from  the  South 
was  admissible.    Railway  t.  Hennhig  (Tex. 
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pearance  of  the  cars  as  to  testify  as  to  their 
Inspection,  It  should,  by  cross-examination, 
have  tested  the  knowledge  of  the  witness. 
He  was  a  shipper,  by  occupation,  of  cattle 
from  the  North  to  Mexico,  through  Texas, 
and  placed  himself  In  a  position  to  testify 
as  to  what  the  condition  of  the  cars  in- 
dicated. 

The  court  did  not  err  In  excluding  the  rule 
of  the  Bureau  of  Animal  Industry.  That 
rale  has  reference  to  Interstate  shipments, 
and  Is  for  the  protection  of  the  cattle  at  the 
point  to  which  the  shipment  Is  destined.  If 
It  bad  been  shown  that  the  cattle,  under 
that  rule,  should  not  have  been  unloaded  at 
Laredo,  It  would  not  have  exonerated  ap- 
pellant from  Its  negligence  In  furnishing  In- 
fected pens  for  the  cattle.  If  It  would.  It 
would  bare  been  a  defense  to  the  wanton 
shooting  of  the  cattle  when  they  were  un- 
loaded, just  as  well. 

The  proposition  of  appellant  under  the 
eleventh  assignment  of  error  Is  based  on  the 
assumption  that  the  cattle  were  "unloaded 
at  the  request  of  plaintiff  or  his  agent  over 
the  objection"  of  appellant,  while  the  evi- 
dence does  not  support  any  such  theory. 
Sloan  swore  that  the  agent  of  appellant  told 
him  that  there  was  not  "a  particle  of  dan- 
ger in  putting  the  cattle"  in  the  pens.  It 
is  true  that  he  told  Sloan  that  the  pens  were 
kept  for  native  cattle,  but.  Instead  of  warn- 
ing Sloan  of  the  danger  of  using  the  pens, 
assured  him  of  their  perfect  safety.  The 
court  did  not  err  In  refusing  to  instruct  a 
verdict  tot  appellant.  Appellant  seems  to 
labor  under  the  impression  that  It  was  the 
duty  of  the  shipper  to  know  all  about  the 
quarantine  rules  and  about  splenetic  fever, 
and  his  duty  to  see  the  pens  disinfected,  and 
If  he,  under  stress  of  circumstances  brought 
about  by  api>ellant,  unloaded  his  cattle  and 
placed  them  in  pens  which  appellant  assured 
him  were  not  dangerous,  he  cannot  recover. 
Appellant  knew  about  the  quarantine ;  there 
is  nothing  to  show  that  Sloan,  appellee's 
agent,  did.  Appellant  knew  the  pens  Were 
infected;  Sloan  did  not,  but  acted  on  the 
assurance  of  appellant  that  they  were  not 
infected.  Tte  agent  of  appellee  was  deceiv- 
ed by  the  agent  of  appellant,  and  there  could 
be  no  contributory  negligence  on  his  part. 

The  evidence  was  sufficient  to  show  that 
the  cattle  were  infected  in  the  pens  at  Lare- 
do. Two  of  appellant's  expert  witnesses 
■wore  that,  under  all  the  facts,  they  con- 
cluded that  the  fever  was  contracted  from 
ticks  which  got  on  the  cattle  in  appellant's 
pens  In  Laredo. 

The  Judgement  is  affirmed. 


— Instructions — Confobmitt  to  Evidence. 
In'an  action  to  recover  for  architect's  plans, 
plaintiff  alleged  a  contract  to  prepare  the  plans 
for  $1,000,  and  testified  that  defendant  "fully 
understood  and  I  had  told"  him  that  the  charges 
"would  be  on  the  basis  of  3%  per  cent."  of  the 
estimated  value  of  the  building,  and  that  de- 
fendant agreed  to  the  charges,  that  the  estimat- 
ed value  was  from  $30,000  to  $34,000  "and  my 
charge  was  finally  placed  at  $1,000,"  that  it 
was  understood  between  the  parties  that  plain- 
tiff was  to  furnish  the  plans  "at  the  standard 
compensation,"  and  that  plaintiff  "explained  the 
system  of  charges  we  have  and  which  I  always 
follow."  Held,  that  an  instruction  to  find  for 
plaintiff  if  the  Jury  believed  that  plaintiff  fur- 
nished the  plans,  and  that  defendant  agreed  to 
pay  $1,000  for  them,  was  erroneous  as  not 
supported  by  the  evidence. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Dec.  Dig.  f  353.»1 

2.  Appeal  and  Brbob   (S  1066*)— Review— 
Habuless  Ebbob— iNSTsncnoNS. 

In  an  action  to  recover  for  architect's  plans 
under  an  alleged  contract  to  pay  $1,000  for  the 
plans,  there  was  testimony  that  the  charge  was 
to  be  3V^  per  cent,  on  the  estimated  value  of 
the  bnilcUng,  which  was  from  $30,000  to  $34,- 
000,  and  that  plaintiff  finally  placed  his  charge 
at  $1,000.  Defendant  introduced  testimony  to 
show  that  the  building  was  to  cost  not  more 
than  $18,000.  Held,  that  an  Instmction  to  find 
for  plaintiff  if  the  jury  believed  that  plaintiff 
furnished  the  plans,  and  that  defendant  agreed 
to  pay  Jl.OOO  for  them,  was  not  harmless  er- 
ror, as  it  ignores  defendant's  testimony,  which 
would  make  the  amount  to  be  charged  for  the 
plans  less  than  $1,000. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Dec.  Dig.  1 1066.*] 

3.  CoNTBAOTS  ((  346*)— Actions  fob  Bbeaob 
-Issues  and  Pboof. 

In  an  action  to  recover  for  architect's  plans, 
the  only  questions  made  by  the  pleadings  were 
whether  defendant  became  bound  to  pay  plain- 
tiff any  sum  of  money  on  account  of  the  plans, 
and,  if  he  did,  what  sum?  Held,  that  evidence 
as  to  defendant's  financial  condition  was  in- 
admissible. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Dec.  Dig.  §  346.*] 

4.  Contbacts  (I  338*)— Actions  fob  Bbbacb— 
Pleadings— IMHATEBIAL  Alleoations. 

In  an  action  to  recover  for  architect's  plans 
furnished  nnder  a  contract  to  pay  a  specific 
price  therefor,  defendant  alleged  that,  by  the 
terms  of  the  agreement  between  himself  and 
plaintiff,  defendant  was  to  buy  a  building  site, 
plaintiff  was  to  prepare  plans  for  a  building  and 
negotiate  a  loan  to  pay  for  the  construction  of 
the  building,  and  that  it  was  understood  between 
them  that  if  a  loan  was  not  Recured  plaintiff 
was  not  to  be  entitled  to  anything  on  account 
of  the  plans,  and  that  he  was  not,  and  plaintiff 
knew  he  was  not,  able  to  purchase  the  site  and 
construct  the  building  unless  a  loan  was  secured. 
Held,  that  the  last  allegation  was  an  imma- 
terial one,  and  should  have  been  stricken  from 
the  answer  on  exceptions  thereto. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Dec.  Dig.  §  338.*] 

5.  Pleading  ($  409*)— Defects— Waiver  by 
Failubb  to  Object. 

In  an  action  oi^  a  contract  to  furnish  de- 
fendant plans  for  a  building,  an  immaterial  al- 
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legation  In  the  answer  as  to  defendant's  financial 
condition  was  not  rendered  material  by  failure 
to  object  thereto  or  by  the  admission  of  testi- 
mony tending  to  establish  its  truth. 

[Bid.  Note.— For  other  cases,  see  Pleading, 
Dec.  Dig.  $  409.*] 

6.  Teiai,  (8  75*)— Recbption  of  Evidenck— 
ADiassiBTLirr  bt  Reason  or  Admission  or 
SiMiLAB  Evidence. 

In  ao  action  on  a  contract  to  furnish  ar- 
chitect's plans,  testimony  as  to  defendant's  finan- 
cial condition  is  not  rendered  admissible  by  the 
admission  of  other  irrelevant  testimony  without 
obje<*tion. 

[Ei.  Note.— For  other  cases,  see  Trial,  Dec 
Dig.  i  75.*] 

7.  Contracts  <f  853*)— Actions  fob  Breach 
— Instbxjctionb. 

In  an  action  on  a  contract  to  furnish  ar- 
chitect's plans,  where  there  was  evidence  that 
the  plans  were  to  be  supplied  for  a  certain  per^ 
centage  of  the  estimated  value  of  the  building, 
and  defendant's  evidence  showed  that  the  build- 
ing was  not  to  exceed  118,000,  while  the  evi- 
dence of  plaintiff  was  that  it  waa  to  cost  $30,- 
000  or  more,  an  instruction  that  if  the  jury  be- 
lieved from  the  evidence  that  defendant  employed 
plaintiff  to  draw  plans  for  a  building  to  cost  not 
more  than  $18,000,  and  they  believed  that  plain- 
tiff furnished  the  plans  for  a  building  which 
would  cost  $30,000  or  more,  plaintiff  cannot  re- 
cover, was  not  rendered  erroneous  by  adding, 
"unless  defendant  accepted  the  plana  drawn,  and 
this  with  knowledge  of  the  excess  in  cost  to 
erect  the  building,"  as  submitting  an  estoppel 
of  defendant  to  deny  liability  if  he  had  accepted 
the  plans  with  knowledge  that  they  were  of  a 
building  to  cost  in  excess  of  the  sum  contemplat- 
ed when  the  contract  was  entered  into. 

[Ekl.  Note.— For  other  cases,  see  Contracts, 
Dec.  Dig.  i  358.*] 

8.  Attachment  ((  232*)  —  Cboundb  roB 
Quashing — Conflict  Between  Pleading 
AND  Affidavit. 

Under  Sayles'  Ann.  CIv.  St  1897,  art  186, 
sul>d.  2,  authorizing  the  issuance  of  an  attach- 
ment when  plaintiff  makes  affidavit  that  defend- 
ant "is  not  a  resident  of  the  state,"  it  is  not  a 
ground  for  quashing  an  attachment  in  which 
the  affidavit  stated  that  defendant  is  not  a  resi- 
dent of  the  state,  that  there  are  averments  in 
the  complaint  that  defendant  is  temporarily 
within  the  state,  as  a  person  may  be  a  nonresi- 
dent of  the  state  and  at  the  same  time  be  with- 
in its  boundaries. 

[Ed.  Note.— For  other  cases,  see  Attachment, 
Dec.  Dig.  1 232.*] 

9.  Attachment  (8  228*)  —  Grounds  fob 
QuASHiNo — Uncertainty  as  to  Amount. 

An  attachment  should  not  be  quashed  be- 
caase  of  nncertalnty  in  the  amount  sued  for, 
where  the  petition  alleges  an  undertaking  on  de- 
fendant's part  to  pay  plaintiff  the  reasonable 
value  of  certain  plans  to  be  prepared  by  plain- 
tiff, and  in  the  affidavit  to  the  petition  plaintiff 
swore  that  defendant  was  indebted  to  him  in  the 
sum  of  $1,060,  and  In  the  prayer  for  the  at- 
tadiment  plaintiff  alleges  that  the  debt,  inter- 
Mt,  and  costs  "will  amoont  to  the  sum  of  $1,- 

[Kd.  Note.— For  other  cases,  see  Attachment, 
Dec.  Dig.  8  228.*] 

Appeal  from  District  Court,  Palo  Pinto 
County ;  W.  J.  Oxford,  Jndge. 

Action  by  B.  H.  Parry  against  J.  T.  Hall. 
Judgment  for  plaintiff,  and  defendant  ap- 
peals.   Reversed  and  remanded. 


Gross  ft  Allen,  for  appellant  Stevenson 
&  Ritcble  and  F.  0.  Hlgbsmith,  for  appellee. 

WILLSON,  0.  J.  The  action  was  by  ap- 
pellee. In  his  amended  petition  he  alleged 
that  appellant  had  employed  him  as  an  archi- 
tect to  prepare  plans  and  specifications  for 
a  stone  and  concrete  building  to  be  erected 
by  appellant,  and  had  agreed  to  pay  him 
$1,000  for  same.  He  then  alleged  perform- 
ance on  his  part  of  the  contract,  and  a  refus- 
al on  the  part  of  appellant  to  pay  the  $1,000. 
In  another  count  In  his  said  petition,  ap- 
pellee alleged  that  he  prepared  the  plans, 
etc.,  at  appellant's  special  instance  and  re- 
quest, that  they  were  reasonably  worth  $1,- 
000,  and  that  appellant  had  refused  to  pay 
for  them.  On  the  ground  that  appellant  was 
a  nonresident  of  the  state,  appellee  had  a 
writ  of  attachment  issued.  The  writ  was 
levied  upon  a  tract  of  land  belonging  to  ap- 
pellant The  appeal  Is  prosecuted  from  a 
judgment  in  appellee's  favor  for  said  sum 
of  $1,000,  and  foreclosing  the  lien  of  the  at- 
tachment on  the  land. 

The  court  Instructed  the  jury  to  find  for 
appellee  and  to  assess  his  damages  at  $1,000, 
If  they  believed  from  the  evidence  that  he 
had  made  and  furnished  the  plans,  etc.,  and 
further  believed  that  appellant  had  agreed 
and  promised  to  pay  him  $1,000  for  them. 
Appellant  Insists  that  there  was  no  evidence 
of  an  undertaking  on  his  part  to  pay  $1,000 
for  the  plans,  etc.,  and  that  the  instruction 
therefore  was  erroneous.  On  the  trial  ap- 
pellee testified  as  follows:  "From  the  first 
time  that  Mr.  Hall  came  Into  my  office  untU- 
the  delivery  of  the  plans,  etc.,  at  Shreveport 
It  was  fully  understood,  and  I  had  told  Mr. 
Hall  that  my  charges  for  the  work  of  mak- 
ing the  plans  complete  would  be  on  the  basis 
of  3%  per  cent  of  the  estimated  valuation 
of  the  building  to  be  erected,  and  an  addition- 
al 1%  per  cent  on  the  value.  If  I  superin- 
tended the  work  of  construction,  and  Hall 
agreed  to  these  charges.  •  •  •  My  charge 
for  the  services  rendered  was  based  on  an 
estimated  cost  for  the  building  of  $30,000. 
In  the  frequent  talks  and  conferences  with 
Mr.  Hall,  we  had  an  estimated  value  of  the 
building  construction  of  from  $30,000  to  $34,- 
000,  and  my  charge  was  finally  placed  at  $1,- 
000."  Appellee  insists  that  the  testimony 
just  recited  raised  the  issue  submitted  by  the 
Instruction  complained  of,  but  we  do  not 
think  It  sufficient  to  support  a  finding  that 
appellant  had  agreed  to  pay  $1,000  for  the 
plans,  etc.  It  may  be  inferred  tiiat  appellee 
meant  that  at  the  condnaion,  and  as  a  result 
of  the  frequent  talks  and  conferences  be 
referred  to,  .his  "Charge"  was  finally  placed 
at  $1,000 ;  but  we  do  not  think  it  should  be 
furthw  Inferred  that  be  meant  when  It.  was 
so  placed  appellant  agreed  and  undertook  to 
pay  It  That  such  was  his  meaning  was  not 
consistent  with  other  portions  of  his  testimony 
following  that  we  have  quoted.    "In  the  case 


•ror  other  casw  see  same  topic  and  secUon  NUMBER  in  Dm.  *  Am.  Digs.  U07  to  data,  *  Beportw  Inuexej 


Digitized  by 


Google 


Tex.) 


HALL  ▼.  PARRT. 


563 


of  Mr.  Hall,"  h«  testlfled,  *%■  In  all  otber  cas- 
es, tbe  charge  of  3^  per  cent  on  the  eatlmat- 
ed  valne  was  payable  unconditionally.  •  *  * 
It  was  nnderstood  between  Mr.  Hall  and  my- 
self that  I  was  to  fnrnlsh  him  the  plana  as 
heretofore  mentioned,  at  the  standard  compen- 
sation for  the  work.  •  •  •  There  was  very 
little  said  between  myself  and  Mr.  Hall  as  to 
what  I  wonld  charge  him  for  the  work.  He 
asked  me  what  I  would  charge  him,  and  I  told 
him,  and  explained  the  system  of  charges  we 
have,  and  which  I  always  follow."  The  "stand- 
ard compensation"  and  "system  of  charges" 
appellee  referred  to  was  stated  by  him  to  be 
Zyit  per  cent,  of  the  estimated  value  of  the 
building  for  preparing  the  plans  and  specifi- 
cations therefor,  and  1^  per  cent,  for  super- 
intending the  construction  thereof.  Consid- 
ered together,  we  think  the  issue  made  by 
appellee's  testimony  was  not  whether  appel- 
lant had  contracted  to  pay  him  $1,000  for 
the  plans,  etc.,  but  whether  he  had  contract- 
ed to  pay  him  therefor  3V2  per  cent  on  the 
estimated  cost  of  the  building  or  not  There- 
fore we  think  the  InBtruction  complained  of 
was  erroneous. 

Appellee  insists,  however,  that  It  the  in- 
struction was  erroneous.  It  was  so  In  favor 
of  appellant,  and  that  be  should  not  be  heard 
to  complain  of  It.  The  contention  Is  based 
on  appellee's  testimony  to  the  effect  that  the 
building  was  to  cost  not  less  than  $30,000, 
3%  per  cent  of  which  would  be  $1,050;  but 
to  sustain  the  contention  on  such  a  ground 
wonld  be  to  Ignore  the  testimony  of  appel- 
lant that  the  building  was  to  cost  not  ex- 
ceeding $18,000,  3%  per  cent  of  which  sum 
would  be  $630,  or  $370  less  than  the  amount 
found  by  the  Jury.  The  finding  of  the  jury 
reasonably  cannot  be  referred  to  the  evi- 
dence tending  to  establish  a  contract  to  pay 
for  the  plans,  etc.,  on  a  percentage  basis, 
because  an  issue  as  to  such  a  contract  was 
not  submitted  to  them  by  the  court's  charge. 
Fairly  It  cannot  be  referred  to  an  undertak- 
ing implied  on  tbe  part  of  appellant  to  pay 
the  reasonable  value  of  the  plans,  etc.,  be- 
cause, while  there  may  have  been  testimony 
In  the  case  from  which  the  jury  might  have 
concluded  that  the  reasonable  value  of  the 
plans,  etc.,  was  a  sum  either  greater  or  less 
than  $1,000,  there  was  no  testimony  from 
which  they  could  have  concluded  that  It  was 
no  greater  and  no  less  than  $1,000  as  found  by 
them.  It  is  clear,  we  think,  that  tbe  ver- 
dict of  the  jury  must  be  referred  to  the  Issue 
erroneously  submitted  to  them,  and  therefore 
that  It  should  not  be  held  that  the  Instrnc- 
tion  complained  of  was  harmless.  Stanford 
V.  Wright  41  Tex.  Civ.  App.  346,  92  S.  W. 
268;  H.  A  T.  C.  Ry.  Co.  v.  Gilmore,  62  Tex. 
301 ;  Altgelt  V.  Brlster,  67  Tex.  436 ;  Adam- 
son  T.  Shlel  (Tex.  App.)  18  9.  W.  461 ;  Moore 
V.  Boothe,  39  Tex.  Civ.  App.  339,  87  S.  W. 
882;  Wood  v.  Texas  Produce  Co.  (Tex.  Civ. 
App.)  88  S.  W.  499. 

Over  appellant's  objection  on  the  grounds 
that  It  was  irrelevant,  immaterial,  and  cal- 


culated to  prejudice  the  minds  of  tbe  jury 
against  him,  the  court  permitted  the  witness 
Moseley  to  testify  that  appellant  r^resented 
to  him  that  he  was  worth  about  $100,000, 
owned  lumber  enough  to  bufld  a  dty  like 
Mineral  Wells,  and  was  there  for  the  purpose 
of  purchasing  a  site  upon  which  to  con- 
struct "a  $30,000  or  $40,000  hotel."  And  over 
appellant's  objection  on  like  grounds,  the 
court  permitted  appellee  on  his  cross-exami- 
nation of  appellant  testifying  as  a  witness,  to 
prove  by  him  that  he  might  have  told  Moseley 
that  he  "had  timber  enough  in  Lonlaiana  to 
bnlld  a  town  like  Mineral  Wells,  If  It  was  cut 
np."  In  his  pleadings  appellant  had  alleged 
that  by  the  terms  of  the  agreement  between 
appellee  and  himself,  he  was  to  buy  a  build- 
ing site  from  Highsmlth,  when  appellee  was  to 
prepare  the  plans,  etc.,  and  negotiate  a  loan 
for  him  (appellant)  of  money  sufliclent  to 
pay  for  the  construction  of  an  hotel  upon  the 
site:  He  further  alleged  that  it  was  under- 
stood between  them  that  in  tbe  event  a  loan 
for  the  purpose  of  building  the  hotel  was 
not  secured,  appellee  was  not  to  be  entitled 
to  demand  or  receive  anything  on  account 
of  the  plans,  etc.,  to  be  prepared  by  him.  Ap- 
pellant further  alleged  that  he  had  so  stated 
to  appellee,  and  that  appellee  knew  he  could 
not  purchase  the  site  and  construct  the  hotel 
unless  such  a  loan  was  secured.  On  his  di- 
rect examination  he  had  testified  that  he 
did  not  at  the  time  of  the  transactions  be- 
tween himself  and  appellee  have  money 
enough  to  buy  the  lot  and  build  the  hotel, 
and  that  appellee  knew  it  The  testimony 
objected  to  should  not  have  been  admitted 
as  evidence.  Appellant's  financial  condition 
was  not  an  issue  In  the  case.  The  questicms 
made  by  the  pleadings  were:  (1)  Did  appel- 
lant become  bound  to  pay  appellee  any  sum 
of  money  on  account  of  the  plans,  etc.?  (2) 
If  he  did,  what  sum?  In  determining  these 
questions,  whether  he  was  worth  $1  or  $100,- 
000  was  of  no  Importance.  He  might  have 
entered  into  the  contract  as  claimed  by  ap- 
pellee, notwithstanding  he  was  worth  only 
$1.  He  might  have  declined  to  enter  Into  it 
had  he  been  worth  $100,000. 

Appellee  Insists,  however,  that  If  the  evi- 
dence was  inadmissible,  appellant  should  not 
be  heard  to  complain  of  it  in  the  face  of 
the  allegation  In  his  pleadings  to  which  we 
have  referred,  to  wit  that  appellee  knew  be 
could  not  bu^  the  lot  and  construct  the  hotel 
unless  tbe  loan  was  secured,  and  on  account 
of  his  testimony  on  his  direct  examination 
as  a  witness,  to  which  we  have  also  referred, 
to  wit,  that  be  did  not  have  enough  money 
with  which  to  buy  the  lot  and  build  the 
hotel.  The  allegation  In  the  answer  referred 
to,  to  the  effect  that  appellant  was  not  and 
that  appellee  knew  he  was  not  able  to  con- 
struct the  proposed  hotel  unless  the  loan  was 
secured,  was  an  Immaterial  one.  It  did  not 
present  a  reason  why  appellee  should  not 
recover  against  him  as  prayed  for.  It  doubt- 
less would  have  been  stricken  from  the  an- 
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evidence.  Nor,  on  the  other  hand,  was  the 
testimony  of  appellant  referred  to  rendered 
material  by  reason  of  the  fact  that  appellee 
had  failed  to  except  to  and  have  stricken 
out  the  allegation  In  the  answer  which  It 
tended  to  support  In  so  far  therefore  as 
the  testlffioriy  of  the  witness  Moseley  was 
admitted  for  the  purpose  of  Impeaching  ap- 
pellant, relating  as  it  did  to  an  Immaterial 
matter,  it  was  error  to  admit  It  as  evidence. 
T.  &  P.  Ry.  Ca  V.  Phillips,  91  Tex.  278,  42 
S.  W.  852.  In  so  far  as  the  testimony  ob- 
jected to  was  for  any  other  purpose,  It  clear- 
ly was  Irrelevant,  and  we  do  not  think  It 
was  rendered  admissible  because  other  Irrele- 
vant testimony  without  objection  thereto  had 
been  admitted. 

The  court  instructed  the  Jury:  "If  you  be- 
lieve from  the  evidence  In  the  case  that  the 
defendant  employed  the  plalntlfT  to  ^aw 
plans  and  specifications  for  a  hotel  to  cost 
not  exceeding  $18,000,  and  you  further  be- 
lieve from  the  evidence  that  plaintiff  fur- 
nished the  plans  and  specifications  of  a  hotel 
building  which  would  cost  more  than  ?18,000, 
and  would  cost  $30,000,  or  more,  then  yon 
«re  charged  that  the  plaintiff  cannot  recover 
in  this  case,  unless  defendant  accepted  the 
plsme  drawn,  and  this  with  knowledge  of  the 
excess  In  cost  to  erect  the  building."  The 
-objection  urged  to  the  Instruction  Is  that  It 
was  upon  an  Issue  not  made  by  the  pleadings 
and  the  evidence.  As  we  understand  appel- 
lant, his  contention  is  that  the  Instruction 
should  not  have  been  qualified  by  the  lan- 
guage, "unless  defendant  accepted  the  plans 
as  drawn,  and  this  with  knowledge  of  the  ex- 
cess in  cost  to  erect  said  building,"  because 
It  bound  him  by  matter  in  estoppel  which 
had  not  been  pleaded.  We  do  not  think  the 
qualification  objected  to  should  be  regarded 
as  submitting  an  estoppel  as  against  appel- 
lant to  deny  liability  if  he  had  accepted  the 
plans  with  knowledge  that  they  were  of  a 
building  to  cost  in  ^cess  of  the  sum  contem- 
plated when  the  contract  was  entered  Into. 
If  the  contract  as  originally  made  was  for 
plans  of  a  building  to  cost  not  exceeding 
118,000,  as  claimed  by  appellant,  the  effect 
of  appellant's  accepting  plans  tendered  to 
him  by  appellee,  knowing  they  were  of  a 
building  to  cost  in  excess  of  $18,000,  It  seems 
to  us;  would  be  to  change  the  terms  of  the 
contract  In  that  particular,  and  render  him 
liable  on  the  contract  as  so  changed.  We 
cannot  say  that  the  contract  as  so  changed 
is  not  the  one  declared  upon  in  the  petition. 
If  It  was,  then  the  court  did  not  err  in  in" 
structlng  the  jury  as  complained  of,  and  did 
not  err  in  refusing  to  Instruct  them  as  re- 
quested by  appellant  In  special  charges  asked. 

Appellant  complains  of  the  action  of  the 
court  in  overruling  bis  motion  to  quash  the 
attachment    The  grounds  stated  in  the  mo- 


state  Inconsistent  facts  as  to  the  residence 
of  defendant ;"  and  (2)  that  the  amount  sued 
for  was  "uncertain  and  Incapable  of  being 
arrived  at  except  by  conjecture  on  part  of 
Jury." 

With  reference  to  the  ground  first  men- 
tioned, It  may  be  stated  that  In  his  petition 
appellee  alleged  that  appellant  "is  a  nonres- 
ident of  the  state  of  Texas,  but  is  a  tran- 
sient person,  now  temporarily  staying  in  i'alo 
Pinto  county,  Tex.,"  and  that  in  his  affidavit 
for  the  attachment  appellee  averred  that  ap- 
pellant was  "not  a  resident  of  the  state  of 
Texas."  The  allegation  in  the  petition  show- 
ing that  the  court  to  which  the  suit  was 
brought  might  by  service  of  a  citation  in  the 
ordinary  way  have  acquired  jurisdiction  to 
render  a  personal  Judgment  against  appel- 
lant he  contends  that  the  fact  that  he  may 
have  been  a  nonresident  of  the  state  did  not 
authorize  the  suing  out  of  the  attachment 
We  think  the  contention  should  be  overruled. 
The  question  presented  Is  not  as  to  the  effect 
of  a  showing  by  proper  pleading  and  proof 
that  the  affidavit  was  false,  because  appellant 
was  not  In  fact  a  nonresident  of  the  state 
within  the  meaning  of  the  statute,  but  is  as 
to  the  effect  of  supposed  contradictory  aver- 
ments In  the  affidavit  and  petition.  The 
statute  in  terms  authorizes  the  issuance  of 
an  attachment  when  the  plaintiff  makes  an 
affidavit  that  the  defendant  "is  not  a  resi- 
dent of  the  state."  Sayles'  Ann.  Olv.  St  1897, 
art  186,  subd.  2.  When  such  an  affidavit  Is 
made,  we  do  not  tliink  the  fact  that  it  ap- 
pears from  other  averments  In  the  pleadings 
that  ttie  defendant  is  temporarily  In  the 
state  Is  a  sufficient  reason  for  quashing  the 
proceedings.  The  averment  In  the  affidavit 
that  appellant  was  a  nonresident  of  the  state 
was  not  Inconsistent  with  the  allegation  in 
the  petition  that  he  was  temporarily  staying 
In  the  state.  A  person  may  be  a  nonresident 
of  the  state  within  the  meaning  of  the  stat- 
ute, and  at  the  same  time  be  within  its 
boundaries.  8  Amer.  &  Etag.  Ency.  Law  (2d 
Ed.)  199;  Greene  v.  Beckwith,  38  Mo.  384; 
Hickson  V.  Brown,  92  Oa.  225,  17  S.  B.  1033 ; 
Wallace  &  Sons  v.  Castle,  68  N.  Y.  370. 

With  reference  to  the  other  ground  urged 
as  a  reason  why  the  attachment  should  be 
quashed.  It  may  be  stated  that  while  ap- 
pellee In  bis  original  petition  did  not  allege 
an  undertaking  on  appellant's  part  to  pay 
him  a  specific  sum  for  the  plans,  etc,  but 
only  their  reasonable  value,  in  his  affidavit 
to  said  petition  he  swore  that  appellant  was 
Indebted  to  him  in  a  specific  sum,  to  wit 
$1,060.  Even  If  the  allegations  of  the  peti- 
tion alone  should  be  looked  to  In  determining 
the  contention  made,  we  think  it  should  be 
overruled.  Stiff  v.  Fisher,  2  Tex.  Civ.  App. 
346,  21  S.  W.  282;    Waples-Platter  Grocery 
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Co.  V.  Basham,  9  Tex.  Civ.  App.  638,  29  8.  W. 
1118;  Evans  t.  Breneman  (Tex.  Cly.  App.) 
46  S.  W.  80;  McKay  v.  Elder  (Tex.  Civ.  App.) 
92  S.  W.  268;  Hockstadler  v.  Sam,  78  Tex. 
315,  11  S.  W.  408;  8  A.  ft  B.  Enc.  Law  (2d 
Ed.)  p.  189.  Tbe  authorities  dted  establish 
In  effect  that  where  the  recovery  Is  songbt 
on  a  contract  either  express  or  Implied,  and 
the  "damages  claimed  are  actual  and  capable 
of  estimation  by  the  usual  means  of  evidence, 
and  not  resting  wholly  or  in  part  In  the  dis- 
cretion of  the  inry,"  an  attachment  may  be 
sned  out.  Hockstadler  v.  Sam,  73  Tex.  815, 
11  S.  W.  409.  Appellant's  demand,  as  set 
out  In  his  original  petition,  was  for  a  sum 
alleged  to  be  due  on  a  contract,  and  the 
damages  claimed  were  "actual  and  capable 
of  estimation  by  the  usual  means  of  evi- 
dence," and  did  not  rest  "wholly  or  in  part 
in  the  discretion  of  the  Jury."  In  Stiff  v. 
Fisher,  supra,  the  action  was  to  recover  a 
sum  of  money  paid  on  a  contract  for  the 
purchasa  of  certain  cattle,  and  also  to  re- 
cover, as  damages  on  account  of  the  defend- 
ant's failure  to  deliver  the  cattle  as  agreed 
upon,  the  difference  between  the  market  val- 
ue and  the  contract  price  thereof.  The  de- 
fendant's motion  to  quash  the  attachment  is- 
soed  against  his  property  to  enforce  the 
plaintiff's  demand,  on  the  ground  that  it  was 
nnliqaldated,  was  overruled.  On  appeal  the 
refusal  to  quash  the  attachment  proceedings 
was  held  not  to  be  error.  After  quoting  from 
the  opinion  In  Fisher  v.  Consequa,  2  Wash. 
C.  C.  884,  Fed.  Cas.  No.  4,816,  the  statement 
of  Mr.  Jnstice  Washington  "that  the  uncer^ 
tainty  of  the  sum  due  does  not.  In  the  com- 
mon understanding  of  mankind,"  render  a 
sum  due  by  an  express  contract  any  less  a 
debt,  the  court  In  the  Stiff-Fisher  Case  said: 
"It  is  true  in  that  case,"  referring  to  Fisher 
V.  Consequa,  supra,  "there  was  an  express 
promise  to  pay  this  difference;  while,  in>the 
case  here  submitted,  there  was  but  an  im- 
plied promise  to  pay  the  difference  between 
the  contract  price  and  the  market  value  at 
the  time  and  place  of  delivery.  In  some  of 
the  cases,  however,  cited  by  Mr.  Drake 
(Drake,  Attachm.  ||  12-23),  there  was  no  ex- 
press promise.  We  are  of  the  opinion  that 
the  words  'debf  and  'demand,'  as  used  in  our 
attachment  statute,  should  not  be  so  restrict- 
ed in  their  meaning  and  scope  as  appellants 
contend,  and  that  no  error  was  committed  in 
overruling  the  motion  to  quash  the  attach- 
ment. While  a  strict  compliance  on  the  part 
of  the  attaching  creditor  with  the  statute 
has  been  steadily  enforced  in  this  state,  it 
seems  to  us  that,  in  construing  the  meaning 
of  the  law  itself,  to  adopt  an  illiberal  rule  is 
to  disregard  the  expressed  will  of  the  Legis- 
lature. Bev.  St  1895,  final  title,  section  8." 
We  do  not  think  the  allegation  in  the  orig- 
inal petition,  in  connection  with  the  prayer 
for  the  attachment,  that  appellee's  debt,  in- 


terest and  costs  "will  amount  to  the  sum  of 
^1,000,"  furnished  a  reason  why  the  attach- 
ment should  be  quashed.  It  appeared  from 
specific  allegations  In  other  portions  of  the 
original  petition,  and  from  the  affidavit  at- 
tached to  same,  that  appellee  was  claiming  a 
right  to  recover  $1,000  as  the  value  of  the 
plans,  etc.  From  the  whole  petition,  notwith- 
standing the  element  of  uncertainty  introduc- 
ed by  the  confusing,  if  not  contradictory, 
averment  in  connection  with  the  prayer,  re- 
ferred to,  we  think  it  reasonably  appears 
that  the  Intention  of  the  pleader  was  not  to 
abandon  the  claim  asserted  for  |1,<X)0  as 
the  value  of  the  plans,  etc. 

The  judgment  is  reversed,  and  the  cause 
is  remanded  for  a  new  trial. 


TUBNKB  V.  PATTERSON  et  al. 

(Court  of  Civil  Appeals  of  Texas.     March  26, 

1909.     Rehearing  Denied  April  16,  1909.) 

1.  iNjuwcTiow  d  m*)— VKwnx. 

Under  Rev.  St  art.  1194,  snbd.  17,  fixing 
the  venue  of  actions  to  stay  proceedings  in  any 
suit  in  the  county  where  the  snit  is  pending,  an 
action  to  stay  proceedings  in  a  snit  In  another 
county  is  properly  dismissed,  where  the  petition 
fails  to  state  any  cause  of  action  against  the 
defendants  who  do  not  reside  In  such  other 
county. 

[Bd.  Note. — For  other  cases,  see  Injunction, 
Cent  Dig.  I  196;   Dec.  Dig.  1  111.*] 

2.  INJT7NCTI0N    (f  7*)— NATOBB  AND  PUBPOSE 

or  RxmDT— Apfxai. 

An  injunction  against  maintaining  an  ac- 
tion cannot  be  made  to  serve  the  purpose  of  an 
appeal. 

[Ed.  Note. — ^For  other  cases,  see  Injunction, 
Ont.  Dig.  I  6;   Dec.  Dig.  |  7.*] 

3.  IWJUNCTION    (i    26*)  —  Restbainiwo  Bi»- 

FOBCEMENT  OF  CONTBACT— FBAUD. 

That  a  note  executed  by  plaintlJF  was  ob- 
tained through  the  fraudulent  representations  of 
defendant  is  available  as  a  defense  in  an  action 
on  the  note,  and  therefore  is  not  ground  for 
the  Issuance  of  a  writ  of  injunction  restraining 
the  enforcement  of  the  note. 

[Ed.  Note.— For  other  cases,  see  Injunction. 
Cent  Dig.  |  24;   Dec.  Dig.  I  26.*] 

4.  iHJTTRCnON  (I  26*)— BiNFOBCXUXNT  OF  GOIT- 
TBACT— FBAUD— FaILUBE  TO  UBOB  DEFENSE. 

Where  the  grounds  on  which  an  injunction 
is  sought  to  restrain  the  enforcement  of  a  note 
given  by  plaintiff  are  available  as  defenses  in 
an  action  on  the  note,  the  failure  of  plaintiff 
to  interpose  those  defenses  at  the  proper  time 
on  account  of  bis  own  negligence  is  no  reason 
for  enjoining  the  suit. 

[Ed.  Note.— For  other  cases,  see  Injunction. 
Cent.  Dig.  |  24 ;   Dec.  Dig.  I  26.*] 

Appeal  from  District  Court,  Borden  Count* 
ty;  James  Li.  Shepherd,  Judge. 

Suit  by  W.  H.  Q>umer  against  W.  H.  Pat- 
terson and  others.  Judgment  for  defend- 
ants, and  plaintiff  appeals.    Affirmed. 

J.  H.  Peebles,  Tumey  &  Lewis,  and  Mor- 
rison &  Morrison,  for  appellant  Curtis  &. 
Hancock,  for  appellees. 


•For  otbar  cw«  lee  soma  topic  and  ■ectloa  NUMBBR  Is  Dec.  *  Am.  Digs.  1S07  to  date,  ft  Reporter  Iiid«ze» 
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HODGOB,  J.  Thla  appeal  la  from  a  Judg- 
ment dissolving  a  temporary  restraining  or- 
der theretofore  Issued,  and  refusing  a  writ 
of  Injunction. 

On  December  9,  1907,  the  appellant  filed 
in  the  district  court  of  Borden  county  his 
petition  for  an  Injunction,  alleging,  in  suD- 
stance,  the  following  facts:  That  W.  H. 
Patterson,  one  of  the  appellees,  resides  In 
Dallas  county,  and  la  the  manager  of  the 
Hartford  Life  Insurance  Company,  a  for- 
eign corporation  engaged  In  the  business 
of  writing  life  Insurance  in  Texas.  That 
the  other  defendants,  W.  L.  Evans  and  M. 
J.  Thornton,  are  also  agents  of  said  com- 
pany, and  reside  tn  Borden  county,  Tex. 
That  on  or  about  the  9th  day  of  October, 
1907,  the  said  Patterson  Induced  plalntltf 
to  buy  a  policy  of  Insurance  for  an  annual 
premium  of  $174.60,  representing  that,  in 
consideration  of  said  premium,  the  Insur- 
ance company  would  issue  to  him  a  policy 
on  his  life  for  |6,000,  which  would  insure 
his  life  for  that  sum  for  20  years,  and,  at 
the  expiration  of  that  time,  said  sum  would 
be  paid  to  plalntlfF  In  cash  if  he  were  then 
living.  That  this  representation  was  made 
by  the  defendants  to  plalntUf  at  the  time 
and  place  aforesaid  to  Induce  him,  and  did 
Induce  him,  to  contract  and  agree  with  the 
defendants,  as  agents  of  the  corporation 
aforesaid,  to  buy  such  $6,000  Insurance  poli- 
cy. Relying  upon  the  promise  that  he 
would  obtain  a  policy  payable  to  him  at 
the  end  of  20  years,  in  consideration  thereof 
he  executed  his  note,  dated  February  12, 
1907,  for  $174.50,  payable  to  the  order  of 
W.  H.  Patterson  at  Dallas,  Tex.,  on  the  Ist 
day  of  July  thereafter,  without  grace,  said 
note  to  bear  interest  after  maturity  at  10 
per  cent  per  annum,  and  also  providing  for 
the  payment  of  attorney's  fees  if  it  should 
be  placed  in  the  bands  of  an  attorney  for 
collection.  Plaintiff  further  alleges  that  aft- 
er he  signed  said  note,  and  before  Its  deliv- 
ery to  Patterson,  Evans  and  Thornton,  two 
of  the  defendants  in  the  suit,  signed  the 
same  as  sureties,  writing  their  names  on 
the  back  thereof,  and  then  delivered  the 
note  to  Patterson.  That,  when  the  insur- 
ance policy  which  he  understood  he  was  to 
receive  from  'the  agents  of  the  Insurance 
company  was  tendered  to  him  in  fulfillment 
of  his  said  contract  and  agreement,  he 
found  that  it  was  not  such  as  he  had  con- 
tracted for,  but  that  it  was  merely  one 
which  would  become  nonpremlum  bearing 
after  20  years,  and  payable  only  upon  his 
death.  That  he  thereupon  returned  the  ten- 
dered policy  and  demanded  the  surrender 
of  his  note,  but  that  the  appellees  refused  to 
surrender  the  note^  though  the  consideration 
had  wholly  failed.  He  further  avers  that 
Patterson,  with  full  knowledge  of  all  the 
facts  alleged,  wrongfully  and  fraudulently 
withheld  said  note  from  him,  and  on  or 
about  June  19,  1907,  deposited  the  same 
with  the  American  Exchange  National  Bank 


of  Dallas,  Tex.,  for  collection,  which  bank 
thereupon  forwarded  the  same  to  a  bank  at 
Gall,  in  Borden  county,  for  collection.  That, 
after  appellant  had  learned  that  the  note 
was  at  the  Oall  bank,  bis  attorney  at  once 
proceeded  to  prepare  and  file  suit  against 
the  necessary  parties  to  cancel  the  note. 
That  when  Thornton,  one  of  the  appellees, 
learned  that  said  suit  was  in  course  of 
preparation,  and  in  order  to  prevent  the 
fraud  from  being  exposed  in  Borden  county 
and  injuring  hla  business,  he  did  on  June 
26th,  as  a  mere  volunteer,  pay  off  and  ex- 
tinguish the  note,  and  that  Patterson  re- 
ceived the  proceeds  thereof  before  action 
could  be  taken  in  the  said  suit  Plaintiff 
alleges  that  he  is  informed  and  believes 
and  charges  the  fact  to  be  that  the  note 
was  by  the  Gall  bank  stamped,  "Paid,  June 
26,  1907,"  the  day  Thornton  paid  the  same 
with  bis  personal  check.  He  further  charges 
as  a  fact  that  several  days  after  said  note 
was  paid  and  canceled  as  aforesaid  Thorn- 
ton had  said  Gall  bank  make  on  sftld  note 
the  following  entry:  "Paid  by  M.  J.  Thorn- 
ton. J.  D.  Brown,  Cashier."  Appellant 
alleges  that,  if  he  is  in  error  in  stating  that 
Patterson  deposited  said  note  with  the  Amer- 
ican Exchange  National  Bank  at  Dallas, 
Tex.,  for  collection,  he  then  avers  that  Pat- 
terson negotiated  said  note  in  due  course 
of  trade  to  the  American  Exchange  Nation- 
al Bank  of  Dallas,  Tex.,  to  which  said 
Thornton  as  surety  or  volunteer,  or  as  both, 
paid  said  note  as  aforesaid,  extinguishing 
same. 

The  appellant  further  avers  that  if  Thorn- 
ton as  surety,  and  not  as  a  volunteer,  paid 
said  note  without  the  frauds  complained  of, 
then  in  that  event  only  the  cause  of  action 
arose  in  bis  favor  against  plaintiff  upon  an 
Implied  promise  to  pay  him  the  mon^  paid 
by  Thornton  upon  the  note.  He  denies  that 
he  6ver  promised  in  writing  to  pay  said 
Thornton,  or  any  one  else  in  Dallas  county, 
Tex.,  the  money  by  him  paid  on  said  note, 
and  denies  that  any  of  the  statutory  excep- 
tions exist  authorizing  any  suit  beyond  Bor- 
den county  and  In  Dallas  county  against 
plaintiff  by  any  of  defendants  In  reference 
to  said  note  or  on  said  implied  promise,  and 
claims  tbe  statutory  right  to  be  sued  in  the 
justice  precinct  and  county  of  bis  residence. 
He  further  avers  that  after  the  satisfaction 
of  said  note  by  Thornton,  the  defendant 
entered  into  some  kind  of  a  false  and  fraud- 
ulent arrangement  wherein  said  Thornton 
returned  said  extinguished  note  to  Patter- 
son, and  the  latter  thereupon  fraudulently 
pretending  that  the  note  was  valid  and  un- 
extinguished, after  having  sold  it  to  the 
American  Exchange  National  Bank  of  Dal- 
las, or  received  payment  thereof,  instituted 
a  suit  in  the  justice  court  of  precinct  No.  1 
in  Dallas  county  on  July  10,  1907,  against 
tbe  appellant  on  said  note.  That  the  case 
was  postponed  from  time  to  time  at  tbe 
Instance  of  said  Patterson  or  his  attorney, 
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aad  was  not  called  for  trial  until  October 
28,  1907,  on  which  day  Patterson  recovered 
a  judgment  In  said  Justice  court  against  the 
appellant  in  said  suit  That  on  or  about  Octo- 
ber 9, 1907,  appellant  presented  to  Hon.  James 
It.  Shepherd,  Judge  of  the  district  court 
of  Borden  county,  his  original  petition,  pray- 
ing for  a  writ  of  injunction  against  the  said 
Patterson  to  restrain  him  from  prosecuting 
to  Judgment  the  aforesaid  suit  while  pend- 
ing in  the  Justice  court,  and  restraining  said 
defendant  M.  J.  Thornton  from  instituting 
suit  against  plaintiff  on  said  implied  prom- 
ise, said  original  petition  containing  the 
same  all^atlons  hereinabove  made,  as  well 
as  other  allegations  hereinafter  set  forth. 
That  Hon.  James  I<.  Shepherd,  being  con- 
stantly engaged  with  his  official  work  in 
other  counties  In  his  district,  could  not  for 
lack  of  time  consider  the  petition,  and  did 
not  do  so  until  the  7th  of  November,  1907, 
at  which  time  he  did  affix  his  flat  directing 
the  Issuance  of  the  writs  in  said  petition 
prayed  for  upon  plaintiffs  entering  into  a 
bond  of  1500.  That,  as  the  result  of  the 
delay  by  the  district  Judge  above  mentioned, 
Judgment  was  obtained  by  said  Patterson 
against  appellant  in  the  Justice  court  on 
the  29th  of  October,  1907;  the  restraining 
order  referred  to  being  too  late  to  prevent 
the  prosecution  of  the  suit  in  said  cause. 

He  further  alleges  that,  as  a  result  of  the 
delay  in  the  matter  of  the  issuing  of  the  re- 
straining order,  he  was  forced  to  prosecute 
an  appeal  to  the  county  court  of  Dallas  coun- 
ty, Tex.,  from  a  Judgment  rendered  against 
bim  in  the  justice  court,  in  order  to  avoid 
the  issuance  and  levy  of  a  writ  of  execution 
upon  his  property,  and  the  cause  is  now 
pending  in  said  county  court  on  appeal.  He 
further  avers  that  the  case  was  tried  by  the 
Justice  of  the  peace,  and  a  judgment  arbitra- 
rily rendered  against  him  on  said  note  in  Oc- 
tot>er,  1907,  although  the  justice  of  the  peace 
saw  that  said  note  was  paid  and  had  been 
extinguished,  and  for  which  reason  the  same 
could  not  legally,  and  ought  not  to,  have  serv- 
ed as  a  basis  for  a  suit  He  alleges  that  he 
did  not  read  the  application  for  a  policy  of 
life  insurance  before  signing  the  same,  for 
the  reason  that  be  was  deterred  from  so  do- 
ing by  the  false  and  fraudulent  representa- 
tions made  by  Evans,  who  stated  to  him  at 
the  time  that  it  was  all  right  and  there  was 
no  use  in  reading  it;  that  he  has  never  read 
any  application  for  such  policy,  nor  for  any 
policy  offered  to  him  by  the  Hartford  Life 
Insurance  Company  or  any  of  its  agents.  He 
further  alleges  fraud  and  deceit  practiced  up- 
on him  by  Patterson,  Evans,  and  Thornton,  for 
the  purpose  of  procuring  the  execution  of  the 
aforesaid  note  and  his  promise  to  pay  19 
other  annual  premiums  upon  said  policy  of 
insurance,  and  claims  that,  unless  restrained 
by  a  writ  of  injunction,  Patterson  will  fur- 
ther prosecute  his  suit  against  appellant  in 
the  county  court  of  Dallas  county,  where  the 
case  is  pending  on  appeal,  he  having  filed  an 


appeal  bond  for  the  purpose  of  preventing  an 
execution  being  issued  against  him ;  and  that 
Thornton  will  Institute  suit  against  him  on 
said  implied  promise,  and  prosecute  the  same 
to  Judgment  He  alleges  that  the  suit  against 
him  in  the  Justice  court  of  Dallas  county  was 
fraudulently  instituted  upon  the  ground  that 
said  note  contained  a  promise  to  pay  in  Dal- 
las, and  he  alleges  the  fact  to  be  that  Thom> 
ton  paid  the  note  in  Borden  county,  and  it 
was  thereafter  transmitted  to  Dallas.  He 
also  alleges  that  the  Hartford  Life  Insurance 
Ckimpany  will  institute  suit  against  him  upon 
his  refusal  to  pay  any  or  all  of  the  remaining 
premiums  stipulated  in  the  policy  of  insur- 
ance. He  claims  collusion  and  confederation 
among  all  of  the  appellees  for  the  purpose  of 
collecting  from  him  the  money  stipulated  to 
be  paid  in  the  note  and  the  annual  premiums 
provided  for  In  the  policy  of  insurance.  He 
asks  that  all  of  the  appellees,  including  the 
Hartford  Life  Insarance  Company,  be  en- 
joined; that  Patterson  he  enjoined  from 
prosecuting  his  suit  against  him  in  the  coun- 
ty court  of  Dallas  county  upon  the  note ;  that 
Thornton  be  enjoined  from  suing  him  on  the 
pretended  Implied  promise  by  him  to  repay 
the  money  paid  by  Thornton  on  the  note; 
that  the  Hartford  Life  Insurance  Company 
be  enjoined  from  suing  for  said  nineteen  pre- 
miums or  any  of  them ;  and  that  the  defend- 
ants be  required  to  bring  into  court  the  note 
and  policy  of  life  insurance  for  cancellation. 
The  record  shows  that  a  temporary  writ  of 
injunction  bad  been  issued  by  the  Hon.  James 
L.  Shepherd  during  vacation,  before  the  reg- 
ular term  of  court. 

All  of  the  parties  defendant  in  the  suit  an- 
swered, all  disclaiming  any  interest  in  the 
subject-matter  In  controversy,  the  note  sued 
on,  except  Patterson.  The  latter  claimed  the 
privilege  of  being  sued  in  the  county  of  his 
residence,  which  Is  Dallas  county,  Tex.,  and 
specially  pleaded  the  pendency  of  the  pro- 
ceeding sought  to  be  stayed  in  Da!llas  county 
and  objecting  to  the  venue.  He  also  filed 
general  and  special  exceptions  to  the  peti- 
tion, and  further  answered  by  general  and 
special  denial.  The  Hartford  Life  Insurance 
Company  disclaims  any  right,  title,  or  inter- 
est to  the  matter  In  controversy,  and  says, 
with  reference  to  the  policy  referecd  to,  that 
under  the  contract  between  the  plaintiff  and 
the  defendant,  by  virtue  of  which  the  policy 
of  insurance  was  issued,  it  was  at  all  times 
and  is  optional  with  the  plaintiff  as  to  wheth- 
er or  not  he  desires  to  pay  the  nineteen  an- 
nual premiums  called  for  in  the  same;  that 
he  is  under  no  obligation  to  pay  the  same  un- 
less he  elects  to  do  so  for  the  purpose  of  keep- 
ing his  policy  in  force ;  that  it  never  assert- 
ed, and  does  not  now  assert,  and  does  not  in- 
tend in  the  future  to  assert,  that  there  is  any 
obligation  on  the  part  of  plaintiff  to  pay  any 
of  those  premiums.  W.  L.  Evans  answered, 
disclaiming  any  right,  title,  claim,  or  interest 
in  the  matter  in  controversy,  says  that  he 
makes  no  claim  against  the  plaintiff  on  the 
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note  described  In  the  plalntlfTa  pleadings,  and 
did  not  claim  any  Interest  therein  at  the  date 
of  the  institution  of  this  salt  or  at  any  other 
tim&  In  addition  to  the  disclaimer,  he  pleads 
general  denial  as  to  the  charges  of  fraud. 
Thornton  also  disclaims  any  right,  title,  claim, 
or  interest  to  any  of  the  matter  tn  contro- 
versy, and  says  that  he  makes  no  claim 
against  the  plalntlfF  on  the  note  described  in 
the  pleadings,  and  did  not  claim  any  Interest 
therein  at  the  date  of  the  institution  of  this 
suit  He  further  denies  the  charges  of  fraud 
and  conspiracy  alleged  in  the  petition. 

From  a  judgment  sustaining  the  general 
and  special  exceptions  and  dismissing  the 
petition,  this  appeal  is  prosecuted. 

The  principal  purpose  of  this  suit  being  to 
stay  proceedings  in  a  suit  pending  in  Dallas 
county,  and  having  failed  to  state  any  cause 
of  action  against  the  parties  defendant  who 
did  not  reside  in  that  county,  the  court  prop- 
erly sustained  the  objections  to  the  venue. 
Article  11»4,  subd.  17,  Rev.  St  1895,  fixes 
the  venue  of  actions  to  stay  proceedings  In 
any  suit  in  the  county  where  the  suit  is  pend- 
ing. It  also  appears  from  this  petition  that 
it  seeks  to  have  the  application  for  Injunc- 
tion serve  the  purposes  of  an  appeal.  That 
this  Is  not  permissible  is  well  settled  in  this 
state.  G.,  H.  &  S.  A.  Ry.  Co.  v.  Ware,  74 
Tex.  47,  11  S.  W.  918 ;  Tex.  Mex.  Ry.  Co.  v. 
Wright,  88  Tex.  350,  81  S.  W.  614,  81  L.  R. 
A.  200 ;  Beer  v.  Landman,  88  Tex.  457,  31  S. 
W.  808.  The  grounds  alleged  as  a  basis  for 
the  issuance  of  a  writ  of  injunction  were 
available  as  defenses  in  the  suit  then  pend- 
ing, or  any  of  the  suits  thereafter  expected. 
If  by  reason  of  his  failure  to  interpose  those 
defenses  at  the  proper  time  a  situation  has 
arisen  in  which  the  appellant  Is  deprived  of 
any  of  them,  he  falls  to  state  facts  indicat- 
ing that  anything  other  than  his  own  negli- 
gence was  the  cause. 

We  think  the  court  properly  refused  the 
writ,  and  the  judgment  is  therefore  affirmed. 


LINDAIiB  BRICK  CO.  t.  SMITH.f 

(Court  of  Civil  Appeals  of  Texas.     March  4, 
1900.    Rehearing  Denied  April  15,  1909.) 

1.  Mastxb   and   Sebvant   (i   82*)— Sesvices 
AND  Compensation— IiiENS. 

Under  Sayles'  Ann.  Civ.  St.  189T,  art 
S339a,  giving  a  lien  to  secure  the  payment  of 
wages  of  "any  clerk,  accountant,  bookkeeper,  ar- 
tisan, craftsman,  factory  operative,  mill  opera- 
tive, servant,  mechanic,  quariyman,  or  common 
latmrer,  farm  hand,  male  or  female,"  for  labor 
performed,  one  who  is  employed  as  the  auper- 
intcndent  of  a  brick  company  is  not  eAtitled  to 
a  lien  for  services  although  he  at  times  perform- 
ed the  labor  of  an  ordinary  hand,  as  the  lien 
does  not  attach  in  favor  of  persons  not  enum- 
erated although  they  may  occasionally  perform 
the  duties  of  one  of  the  enumerated  classes,  and 
one  of  the  classes  enumerated  has  a  lien  for 
all  his  services  although  some  of  his  work  is 


not  within  the  duties  usually  assigned  to  his 
class. 

[E^  Note.— For  other  cases,  see  Master  and 
Servant  Cent  Dig.  i  129;    Dec.  Dig.  |  82.*] 

2.  Pleading  (|  8*}— Conclusions. 

The  petition  of  one,  claiming  a  Hen  on  the 
property  of  a  brick  company,  for  damages  for 
conversion  by  the  purchasers  of  the  property, 
does  not  sufficiently  establish  a  lien  by  alleging 
that  plaintiff  was  .entitled  to  a  Hen,  as  that  is 
but  a  conclusion  of  the  pleader. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  I  12;  Dec  Dig.  |  8.*J 

3.  Tboves  and  Convebsion  (|  32*)  —  Cox- 
plaint — Alleoation  or  Intebest. 

An  allegation,  in  a  complaint  for  conversioB 
of  a  brickmaking  plant  on  which  plaintiff  claim- 
ed a  lien  for  wages,  that  plaintiff  "performed 
labor,"  etc.,  is  Insufficient  to  bring  plaintiff  with- 
in any  one  of  the  classes  of  employ^  particu- 
larly specified  in  the  statute  as  entitled  to  a 
lien  for  their  wages. 

[Ed.  Note.— For  other  cases,  see  Trover  and 
Conversion,  Cent  Dig.  f  191 ;  Dec.  Dig.  I  32.*1 

4.  CODBTS    (I    121*)— DiSTBICT    COUBT— JUBIS- 

DicTioN— Amount  Involved. 

The  district  conrt  has  no  jurisdiction  of 
an  action  for  conversion  of  property  belonging 
to  a  brick  company,  brought  by  an  employe  of 
the  company  claiming  a  lien  for  his  services,  and 
also  claiming  as  the  assignee  of  the  wages  of 
two  other  laborers,  where  the  amount  of  the 
claims  assigned  is  less  than  $500  and  the  plain- 
tiff has  no  lien  for  bis  own  wages,  and  there- 
fore no  cause  of  action  for  the  conversion  of  his 
employer's  property. 

[Ed.  Note.— For  other  cases,  see  Oonrts.  Cent 
Dig.  i  413;    Dec.  Dig.  |  12i*] 

Appeal  from  District  Court,  Smith  County; 
R.  W.  Simpson,  Judge. 

Action  by  S.  R.  Smith  against  the  Lindale 
Bride  Company.  Judgment  for  plaintiff,  and 
defendant  appeals.    Reversed  and  dismissed. 

Fitzgerald  &  Butler,  for  appellant  Jesse 
F.  Odom  and  Gentry  &  Castle,  for  appellee. 

HODGES,  J.  The  appellee,  S.  R.  Smith, 
filed  this  suit  against  the  appellant  in  May, 
1907,  seeking  to  recover  the  sum  of  $1,963.02 
as  damages  for  the  conversion  of  a  certain 
brick  plant  its  machinery  and  appurtenances, 
upon  which  he  claimed  to  have  liens  for  la- 
bor performed  by  himself  and  others.  The 
petition  alleges,  substantiany,  that  the  Smith 
County  Brick  Company  was  a  private  cor- 
poration formed  under  the  laws  of  Texas, 
with  Its  place  of  business  in  Smith  county; 
that  during  the  years  1905,  1906,  and  a  por- 
tion of  1007  the  company  owned  and  operated 
a  brick  plant  at  Llndale,  Tex. ;  that  the  ap- 
pellee. Smith,  by  virtue  of  a  certain  contract 
made  by  him  with  the  Smith  County  Brick 
Company,  performed  labor  to  the  amount  of 
$1,534.06,  as  per  his  Itemized  account  attach- 
ed. It  is  further  alleged  that  M.  A.  Wilda 
and  Henry  Henson  also  performed  labor  for 
said  brick  company,  aggregating  In  value 
sums  stated,  and  acquired  liens  under  the 
statute  which  were  assigned  to  and  held  by 
appellee  at  the  institution  of  this  salt  The 
petition  then  alleges  that  in  April,  1907, 
the    defendant,    Llndale    Brick    Company. 
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with  fall  knowledge  of  appellee's  rights  and 
liens,  purchased  all  of  the  property  of  the 
Smith  County  BrlcA:  Company  as  above  men- 
tlened,  and  converted  the  same  to  Its  own 
use,  to  appellee's  damage  In  the  sum  sued  for, 
and  prays  Judgment  for  that  amount.  Upon 
a  trial,  judgment  was  rendered  In  favor  of 
the  appellee,  Smith,  for  the  sum  of  $905.65. 
The  Jury  specified  the  claims  xtpoa  which 
their  verdict  rested,  and  this  shows  that  they 
Ignored  the  claim  for  services  performed  by 
WUds,  restricted  the  allowance  for  the  servi- 
ces performed  by  Smith  to  $600,  but  allowed 
the  full  amount  of  the  claim  by  Henson. 

Findings  of  Fact 

The  testimony  adduced  upon  the  trial  shows 
the  following  facts:  The  Smith  County  Brick 
Company  was  a  private  corporation  organized 
sometime  during  the  year  1904,  for  the  pur- 
pose of  manufacturing  and  selling  brick,  and 
the  appellee,  S.  R.  Smith,  was  one  of  the 
stockholders  and  directors.  If  he  was  not 
sacb  at  the  date  of  organization,  he  became 
one  shortly  thereafter.  The  company  owned 
aboat  70  acres  of  land  near  Llndale,  upon 
which  It  established  a  plant  with  the  neces- 
sary machinery  for  making  brick.  The  busi- 
ness of  brlckmaklng  was  commenced  and  con- 
tinued during  the  years  1906,  1906,  and  a 
small  portion  of  1907,  during  which  time  a 
large  number  of  brick  were  made  and  sold. 
The  company  became  indebted  to  the  Jester 
National  Bank  of  Tyler  in  the  sum  of  $3,000, 
to  secure  which  It  gave  a  mortgage  on  Its 
plant  and  property.  It  was  also  Indebted  to 
Robert  Clark  In  the  further  sum  of  $5,000, 
to  secure  which  a  second  mortgage  was  given 
on  Its  property  and  brick  plant.  The  brick 
company  continued  its  business  till  on  or 
about  the  7th  day  of  January,  1907,  when  a 
suit  vras  instituted  by  Clark  on  his  note  and 
mortgage,  a  writ  of  sequestration  Issued,  and 
the  proporty  was  taken  In  Charge  by  the  sher- 
iff, who  held  It  till  sold  under  order  from  the 
court  Clark  prosecuted  bis  suit  to  Judgment 
procured  an  order  of  sale,  and  in  March  fol- 
lowing the  property  was  sold  and  bought  In 
by  him  for  a  sum  less  than  the  amount  of  his 
debt  Clark  afterward  acquired  the  claim 
held  by  the  bank.  In  April,  1907,  the  Llndale 
Brick  Company,  the  appellant  in  this  suit 
was  organized,  and  thereafter  purchased  from 
Clark  the  brick  plant  and  the  tract  of  land 
on  which  it  was  situated,  and  again  began  op- 
erating It  After  this  last-named  purchase 
this  salt  was  filed  for  conversion.  All  of  the 
stock  of  the  Smith  County  Brick  Company, 
during  the  time  It  operated  the  plant,  was 
owned  by  five  persons — ^Nowlln,  Kennedy,  M. 
A.  WUds,  the  appdlee,  S.  R.  Smith,  and  his 
brother,  W.  T.  Smith.  These  were  also  the 
directors  of  the  corporation,  and  continued 
as  such  during  the  time  it  did  business.  Dur- 
ing the  years  of  1905,  1906,  and  that  portion 
of  1907  when  the  Smith  County  Brick  Com- 
pany operated  the  plant  the  appellee  was  the 
superintendent   having   been   employed   for 


that  purpose  by  the  board  of  directors.  We 
think  the  evidence  is  ample  to  Justify  the 
conclDsIon  that  he  was  given  the  entire  su- 
pervision of  the  plant  with  full  authority  to 
employ  and  discharge  hands,  direct  the  de- 
tails of  the  work,  fix  the  compensation  of 
subordinate  employte,  determine  when  and 
for  what  length  of  time  they  should  be  en- 
gaged, and  was  responsible  to  the  directors 
for  his  management  of  the  business.  The 
testimony  also  shows  that  appellee  did  con- 
siderable manual  labor  about  the  plant  at 
different  times,  but  whether  or  not  this  was 
required  of  him  by  the  terms  of  his  contract 
does  not  appear.  He  testifies  that  he  would 
frequently  fill  the  place  of  an  absent  hand,  or 
would  assist  in  laying  brick,  or  help  to  keep 
up  the  fires,  repair  breaks,  and  do  many  mis- 
cellaneous Jobs  about  the  business.  There  Is 
nothing,  however,  to  negative  the  Inference 
that  those  services  were  performed  from 
choice  rather  than  in  compliance  with  the  ex- 
actions of  a  contract  For  aught  that  ap- 
pears to  the  contrary,  he  was  empowered  to 
employ  others  to  do  all  the  manual  labor 
which  he  performed  about  the  plant.  He  ti>s- 
tifies  that  his  contract  with  the  directors  was 
that  he  was  to  get  $75  per  month  If  they  em- 
ployed Wilds  to  assist  him ;  that  he  told  them 
that  if  they  did  not  employ  Wilds  he  would 
charge  them  $100  per  month  for  his  services. 
They  failed  to  employ  Wilds,  and  he  made 
out  his  claim  for  $100  per  month.  When  the 
Smith  County  Brick  Company  ceased  to  do 
business,  and  at  the  time  the  plant  was  se- 
questered by  Clark,  it  was  indebted  to  appel- 
lee, according  to  his  estimate,  for  more  than 
15  months'  services,  none  of  which  was  ever 
paid. 

Henson  was  employed  as  a  night  watchman 
by  the  appellee  while  superintending  the 
plant  Henson  was  also  required  to  and  did 
perform  some  other  services,  such  as  making 
fires  in  the  furnaces  and  assisting  in  handling 
the  brick.  His  employment  began  about  the 
first  of  the  year  1906,  and  he  was  to  receive 
a  monthly  compensation  of  $40.  There  is 
some  dispute  as  to  whether  his  wages  were 
payable  monthly  or  at  the  end  of  the  year. 
The  evidence  shows  without  contradiction 
that  he  drew  his  wages  monthly  till  about 
the  1st  of  June,  1906,  after  which  time  he 
drew  none.  At  the  time  the  property  was  se- 
questered by  Clark  there  was  due  him  the 
sum  of  $306.66,  the  amount  sued  for.  Hen- 
son testifies  that  he  had  the  right  to  demand 
his  wages  at  the  end  of  each  month  if  he 
needed  them,  but  his  contract  whs  that  he 
was  to  draw  only  so  much  monthly  as  he 
needed  to  live  on.  and  the  rest  was  to  be  paid 
at  the  end  of  the  year.  It  is  shown  that  the 
claims  of  both  Wilds  and  Henson  were  mere- 
ly transferred  to  the  appellee  to  enable  him 
to  sue  on  them  in  the  same  action  with  his ; 
that  he  had  not  paid  or  contracted  to  pay 
them  any  consideration  for  their  claims.  On 
the  22d  day  of  January,  1907,  the  appellee 
filed  with  the  county  derk  of  Smith  county. 
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In  form  as  required  by  law  for  fixing  a  la- 
borer's Hen,  an  account  against  tlie  Smith 
County  Brlclc  Company,  claiming  an  indebt- 
edness of  $307.50  as  a  balance  due  for  labor 
done  and  performed  for  that  company  at  $75 
per  montli,  payable  January  1,  1906;  also  an 
additional  claim  for  similar  services  to  Janu- 
ary 8,  1907,  at  $100  per  month — making  a  to- 
tal of  $1,534.08.  In  his  affidavit  attached  to 
the  account  the  appellee  swears  that  he  was 
employed  by  the  board  of  directors  of  the 
aforesaid  company  "to  do  lalx>r,  manage,  and 
superrlse  the  business  of  manufacturing  brick 
for  said  company  at  its  said  plant." 

On  the  2ath  day  of  January,  1907,  Henson 
filed  with  the  county  clerk  of  Smith  county 
his  claim  against  the  Smith  County  Brick 
Company  for  the  sum  of  $805.66  for  serrices 
as  night  watchman,  alleging  that  the  indebt- 
edness accrued  on  the  Ist  day  of  January, 
1907.  There  was  a  claim  filed  by  WUds  also ; 
but  the  Jury  having  failed  to  find  anything 
in  favor  of  the  appellee  by  reason  of  that 
claim,  it  Is  not  necessary  to  notice  it  fur- 
ther. 

Conclusions  of  Law. 

The  Jiens  claimed  In  this  suit,  if  they  exist, 
are  by  virtue  of  article  3339a  of  Sayles' 
Annotated  Civil  Statutes  of  1897,  giving  liens 
in  favor  of  certain  classes  of  employes  who 
perform  lat)or  and  other  services,  for  secur- 
ity for  the  payment  of  their  wages.  The 
article  referred  to  provides  that:  "Whenever 
any  clerk,  accountant,  bookkeeper,  artisan, 
craftsman,  factory  operative,  mill  operative, 
servant,  mechanic,  quarryman,  or  common 
laborer,  farm  hand,  male  or  female,  may  la- 
bor or  perform  any  service  in  any  office, 
store,  saloon,  hotel,  shop,  mine,  quarry,  man- 
ufactory or  mill  of  any  character,  or  on  any 
farm,  under  or  by  virtue  of  any  contract  or 
agreement,  etc.,  *  *  ♦  in  order  to  secure 
payment  of  the  amount  due  by  such  contract 
or  agreement,  written  or  verbal,  the  herein- 
before mentioned  employes  shall  have  a  first 
lien  upon  all  the  products,  machinery,  tools," 
etc.  Article  3339b  provides  for  the  method 
of  fixing  and  securing  the  lien.  Article  3339c 
provides  that  "under  the  operations  of  this 
chapter  all  wages,  if  the  service  is  by  agree- 
ment performed  by  the  day  or  week,  shall  be 
due  and  payable  weekly ;  or  if  by  the  month, 
shall  be  due  and  payable  monthly." 

The  question  which  logically  presents  it- 
self  as  one  that  should  be  first  considered  is, 
does  this  statute  give  a  lien  to  that  class  of 
employes  to  which  the  appellee.  Smith,  be- 
longs? O^at  the  statute  did  not  Intend  to 
create  a  Hen  In  favor  of  all  employes  is  very 
evident;  for,  had  this  intention  existed,  the 
end  could  have  been  accomplished  with  more 
ease  and  precision  by  the  use  of  less  verbiage. 
Another  fact  is,  we  think,  apparent  upon  the 
face  of  this  statute,  aud  that  Is  the  purpose 
of  protecting  with  a  lien  the  classes  of  em- 
ployed individuals  mentioned,  rather  than  to 
attach  the  lien  to  any  particular  class  or 


grade  of  service  that  might  be  performed. 
For  instance,  the  lien  is  given  to  the  clerk, 
bookkeeper,  and  accountant,  not  to  any  per- 
son who  might  in  the  course  of  a  dual  or 
miscellaneous  employment  perform,  at  times, 
some  of  the  duties  appertaining  to  those 
usually  falling  within  the  line  of  work  of 
the  clerk,  bookkeeper,  or  accountant  It  is 
true  we  must  look  to  the  grade  and  character 
of  service  contracted  for  and  performed  by 
an  employe  to  ascertain  the  class  to  which 
he  properly  belongs,  and  from  that  determine 
whether  he  falls  within  the  list  of  the  pro- 
tected classes.  But  this  presents  no  difficulty 
exc^t  In  those  instances  where  the  duties 
are  of  a  dual  or  mixed  character,  some  l>e- 
louglng  to  the  protected  classes  and  others 
not  In  such  cases  the  only  safe  method  is 
to  ascertain  from  the  contract  of  employment 
what  are  the  principal  duties  of  the  employe, 
and  this  will  determine  the  class  to  which  he 
belongs,  notwithstanding  be  may  at  times 
perform  some  services  not  generally  belong- 
ing to  that  grade  or  class  of  employment 

It  follows  from  what  we  have  said  that  an 
employe  who  belongs  to  any  one  of  the  class- 
es mentioned  in  the  statute  has  a  Hen  for  all 
of  his  wages,  even  though  some  of  the  labor 
or  service  be  performs  does  not  faU  within 
the  line  of  duties  usually  assigned  to  that 
class.  On  the  other  hand,  on  employe  who 
does  not  belong  to  any  one  of  the  groups  or 
classes  mentioned  in  the  statute  is  without 
the  lien,  notwithstanding  he  may  at  times 
perform  some  labor  or  service  properly  with- 
in the  list  of  duties  usually  belonging  to  the 
protected  employes.  Where  the  contract  of 
employment  imposes  miscellaneous  duties, 
some  of  which  belong  normally  to  a  protected 
occupation  and  some  do  not  but  falls  to  seg- 
regate the  duties  and  apportion  the  wages 
to  be  paid,  but  provides  a  fixed  sum  for  the 
entire  compensation,  the  employe  has  a  lien 
for  aU  of  his  wages  or  none.  It  is  Just  as 
obnoxious  to  the  statute  to  extend  its  provi- 
sions so  as  to  permit  liens  where  noue  were 
given,  as  to  deny  Hens,  by  a  too  restricted 
construction,  where  it  was  intended  they 
should  be  given.  Looking  to  the  principal 
line  of  employment  provided  for  by  the  terms 
of  the  appellee's  contract  with  the  Smith 
County  Brick  Company,  we  think  it  clear 
that  he  should  be  classed  as  a  superintend- 
ent or  manager.  Managers  and  superintend- 
ents have  no  statutory  lien  for  their  wages, 
even  though  they  may  at  times  perform  labor 
or  services  belonging  to  those  employes  who 
have.  Raynes  v.  Kokomo,  etc.,  Co.,  153  Ind. 
315.  54  N.  E.  1061;  Freeman  on  Executions. 
§  234.  Counsel  for  appellee  insist  that  Smith 
performed  manual  labor  in  accordance  with 
the  terms  of  his  contract;  that  such  labor 
was  a  part  of  the  duties  which  he  assumed 
in  becoming  the  superintendent  of  the  plant 
It  is  true  that  the  evidence  shows  that  Smith 
did  perform  some  manual  labor  about  the 
brick  plant;  but  tbls,  we  think,  may  be  re- 
garded as  a  mere  incident  to  his  principal 
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without  special  significance.  Tbe  language 
was  probably  adopted  to  avoid  the  confusion 
experienced  in  other  states  In  construing  sim- 
ilar prorlsions  giving  liens  or  preferences  to 
laborers,  and  to  designate  as  accurately .  as 
practicable  the  grade  of  employes  meant. 
Unless  we  adopt  the  rale  that  an  employ^ 
should  be  graded  according  to  the  loweet  in- 
stead of  the  highest  service  he  may  have  con- 
tracted to  perform,  and  this  wiUiout  regard 
to  the  principal  undertaking,  there  is  no 
foundation  whatever  for  the  conclusion  that 
Smith  was  a  "common  laborer,"  within  tbe 
meaning  of  the  statute.  If,  then,  he  is  prop- 
erly classed  as  a  manager  or  superintendent, 
why  should  he  be  allowed  a  lien  for  all  or 
any  part  of  tbe  compensation  for  bis  serv- 
ices? Under  tbe  evidence  we  must  bold  that 
he  was  entitled  to  a  lien  for  all  or  for  no 
part  of  bis  salary,  assuming  tliat  no  bar  has 
intervened  by  reason  of  the  lapse  of  time. 
If  the  statute  does  not  include  a  superintend- 
ent or  manager  among  the  protected  classes. 
It  certainly  did  not  intend  to  incumber  the 
property  upon  which  such  Hens  were  to  oper- 
ate for  compensation  to  be  paid  for  services 
earned  as  superintendents  and  managers. 
When  Smith  was  selected  and  employed  to 
superintend  and  manage  the  brick  plant,  it 
is  safe  to  assume  that  the  compensation  he 
was  to  receive  was  based  principally  upon 
the  value  of  his  services  in  that  line;  and, 
even  admitting  that  he  was  also  to  perform 
some  nuinual  labor  In  connection  with  his 
other  duties,  such  labor  would  form  the  basis 
of  a  much  smaller  proportion  of  his  salary  or 
wages.  The  capacity  to  manage  and  superin- 
tend a  business  enterprise  always  commands 
higher  wages  than  is  allowed  for  labor  of  a 
low  grade.  There  being  no  way  by  which  the 
court  or  Jury  could  segregate  the  value 
of  the  services  rendered  by  Smith  as  a  super- 
intendent from  tbe  value  of  the  wages  he 
might  have  earned  as  a  laborer,  assuming 
that  such  a  construction  of  the  statute  were 
permissible,  there  is  no  basis  for  tbe  judgment 
here  rendered  in  his  favor.  Necessarily  he 
was  accorded  a  Hen  by  the  jury  for  some 
services,  at  least,  never  contemplated  by  the 
statute.  We  can  see  no  good  reason  for 
holding  that  a  superintendent  should  have 
a  lien  for  the  labor  of  loading  brick  on  a 
wagon,  and  be  denied  one  for  supervising  the 
labor  of  others  while  performing  the  same 
service,  unless  it  be  held  that  the  statute  was 
enacted  for  the  sole  purpose  of  encouraging 
people  to  engage  In  that  class  of  labor. 

It  will  be  observed  that  the  statute  has 
confined  the  Hen  given  to  classes  of  em- 
ploy^ who  occupy  subordinate  positions  In 
the  service,  and  whose  duties  do  not  involve 
the  management  and  control  of  the  business 
with   which  they   may  be   connected.     In 


luuiL  lo  uie  reworu  ql  a  uay  b  lauur  or  oerv- 

ices  for  immediate  and  present  support, 
from  whom  tbe  company  does  not  expect 
credit,  and  to  whom  its  future  ability  to 
pay  is  of  no  consequence."  The  testimony 
here  shows  that  Smith  was  a  member  of  the 
board  of  directors,  a  part  of  the  corporation 
itself.  The  success  of  the  undertaking  must 
have  depended  to  a  great  extent  upon  his 
business  sagacity  and  ability  to  manage  the 
affairs  of  the  company.  Its  financial  em- 
barrassment may  have  been  due  to  his  mis- 
takes. Under  such  circumstances  we  see 
no  reason  why  courts  should  be  called  upon 
to  adopt  a  liberal  rule  in  construing  this 
statute  in  order  to  extend  its  provisions  to 
those  under  whose  management  the  enter- 
prise has  proved  a  failure. 

In  an  able  argument  counsel  for  appellant 
has  urged  the  proposition  that  Smith  should 
not  be  permitted  to  recover  for  bis  wages 
upon  the  ground  that  he  bad  a  lien,  for  the 
reason  that  he  is  shown  to  have  been  a 
stockholder  and  a  director  in  the  Smith 
County  Brick  Company  at  the  time  he  per- 
formed the  services  for  which  he  now  claims 
the  Hen,  asserting  that  to  do  so  would  be 
opposed  to  public  policy.  There  is  much 
force  In  the  suggestion;  but  inasmuch  as 
we  think  there  are  other  and  suflSclent  rea- 
sons for  reversing  this  judgment,  we  do  not 
pass  upon  the  question.  If  Smith  had  no 
lien  on  the  property  of  the  Smith  County 
Brick  Company  for  his  wages  at  the  time  it 
was  purchased  by  the  appellant,  then  it 
follows  that  he  is  not  entitled  to  recover  in 
this  suit  any  damages  on  that  account  for 
the  alleged  conversion  of  tbe  property.  Eing- 
land  V.  Beaty,  41  N.  J.  Eq.  470,  4  Atl.  307; 
Cole  V.  McNeill,  99  Ga.  250,  25  S.  E.  402;  In 
re  Clark,  92  Mich.  351,  52  N.  W.  637;  Ray- 
nes  V.  Kokomo,  etc.,  Co.,  153  Ind.  315,  54  N. 
E.  1061;  McPherson  v.  Stronp,  100  Ga.  228, 
28  S.  B.  157;  Penn,  etc.,  Co.  v.  Leuffer,  84 
Pa.  1C8,  24  Am.  Rep.  189;  State  v.  Land, 
108  La.  512,  32  South.  433,  58  I*  R.  A.  407, 
92  Am.  St.  Rep.  392;  Wakefield  v.  Fargo, 
90  N.  Y.  215;  Moore  v.  Am.  Industrial  Co., 
138  N.  C.  304,  50  S.  E  687.  The  right  of  the 
appellee  to  recover  in  this  action  must  de- 
pend solely  upon  his  ability  to  plead  and 
prove  the  existence  of  a  lien  upon  the  prop- 
erty formerly  owned  by  the  Smith  County 
Brick  Company  at  the  time  It  was  purchas- 
ed by  the  appellant.  The  allegations  of  the 
petition  are  no  stronger  than  the  evidence, 
and  if  this  is  insufficient  to  sustain  a  recov- 
ery it  follows  that  the  petition  is  also  insuf- 
ficient. In  that  portion  of  the  petition  in 
which  It  is  undertaken  to  set  out  the  facts 
which  gave  rise  to  the  lien,  the  allegations 
are  as  follows:  "That  during  the  years  1905, 
1906,  and  1907  S.  R.  Smith,  plalntlfl"  herein, 
by  virtue  of  a  certain  contract  made  by  him 
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with  the  Smith  County  Brick  Company, 
perfomed  labor  for  It  to  the  amount  of 
$1,S34.06,  an  Itemized  account  of  which  la 
hereto  attached  and  parked  'Exhibit  C  for 
Identification,  and  made  a  pert  of  this  peti- 
tion." The  account  flled  with  the  county 
clerk  and  referred  to  as  "Exhibit  O"  Is  thus 
stated: 

Tyler,  Texas,  January  22,  1907. 
Smith  County  Brick  Company  to  S.  B, 
Smith,  Dr. 

To  amount  due  S.  R,  Smith  for  labor 
done  and  performed  for  said  Smith 
County  Brick  Company  during  the 
year  1905  and  due  on  January  1st, 
1906,  at  ^75.00  per  month,  balance 
due  on  said  contract f    807  40 

To  amount  due  S.  B,  Smith  for  labor 
done  and  performed  for  said  Smith 
County  Brick  Company  from  Janu- 
uary  Ist,  1906,  to  January  8tb,  1007, 
at  $100.00  per  month 14226  66 


Total  amount  due $1,534  06 

In  the  affldaylt  attached  to  the  account 
In  which  Smith  sets  forth  the  terms  of  his 
contract  as  definitely  as  this  can  be  said  to 
have  been  done  In  any  part  of  his  pleadings, 
be  says:  "And  said  Smith  County  Brick 
Company,  acting  through  Its  said  board  of 
directors  at  a  meeting  held  for  that  purpose 
on  or  about  the  1st  day  of  January,  1906, 
employed  the  said  S.  R.  Smith  to  do  labor, 
manage,  and  supervise  the  business  of  man- 
ufacturing brick  for  Its  said  company  at  its 
said  plant,  and  said  company  agreed  to  pay 
the  said  S.  R.  Smith  for  his  said  services 
during  and  for  the  year  1906  the  sum  of 
$100  per  month,  said  wages  to  be  due  on 
January  1,  1907."  We  do  not  think  these  al- 
legations are  suflScient  to  show  that  the 
appellee  was  entitled  to  a  lien  upon  the 
property.  His  averment  that  he  was  enti- 
tled to  a  lien  is  but  the  conclusion  of  the 
pleader,  and  not  the  statement  of  a  fact 
He  should  either  have  alleged  a  contract  of 
employment  within  one  of  the  classes  men- 
tioned in  the  statute,  or  he  should  have  so 
stated  the  class  of  labor  or  service  he  ren- 
dered as  to  enable  the  court  to  designate  his 
principal  occupation  In  the  service.  The 
mere  statement  that  one  "has  performed  la- 
bor" for  another  Is  far  from  being  equiva- 
lent to  an  averment  that  he  belongs  to  a 
class  of  employes  to  whom  the  statute  has 
given  a  lien.  Because  one  labors  It  does  not 
necessarily  follow  that  he  Is  a  "common  la- 
borer," or  that  he  belongs  to  any  one  of  the 
groups  mentioned  In  the  statute  whose  oc- 
cupation may  involve  labor.  In  a  sense  all 
employes  labor  in  some  form,  but  all  em- 
ployte  are  not  protected  by  the  Hen. 

We  deem  it  unnecessary  to  notice  the  as- 
signments which  challenge  the  correctness 
of  the  Judgment  as  to  the  claim  of  Henson. 
Both  his  and  Wilds'  claims  together  would 
not  make  a  sum  sufficient  to  give  the  dis- 
trict court  jurisdiction,  being  less  than  $500. 


The  petition  not  having  stated  facts  which 
would  Justify  a  recovery  on  the  claim  of 
Smith,  the  court  was  without  Jurisdiction 
to  render  Judgment  on  the  claims  of  Henson 
and  Wilds.  Peterson  ▼.  Thomas  (Tex.  Olv. 
App.)  24  S.  W.  1124. 

There  are  other  assignments  In  the  record 
attacking  the  charge  of  the  court,  and  other 
rulings,  some  of  which  we  think  should  be 
sustained.  But  In  view  of  the  disposition 
we  make  of  the  case,  it  is  unnecessary  to 
consider  them. 

The  Judgment  of  the  district  court  will  be 
reversed,  and  the  cause  dismissed. 


EDWARDS  et  aL  ▼.  TRINITY  &  B.  V.  RY. 

CO.t 
(Court  of  Civil  Appeals  of  Texas.     March  8, 
,  1909.    On  Rehearing,  April  1,  1909.) 

1.  Evidence  (|  433*)  —  Pabol  Evidbhcb  — 

TaBTIHO  WBIITBN  COZtTBAOT. 

Parol  evidence  to  establish  facts  which, 
in  equity,  relieve  a  party  from  the  obligations 
of  a  written  contract,  on  the  ground  that  it 
was  entered  into  under  a  mistake  as  to  the 
facts,  is  not  objectionable  as  vaijypig  the  terms 
of  the  contract. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  i  1099 ;    Dec.  Dig.  |  433.*] 

2.  CoNTBAOTS  (I  98*)— VAiiDirr  of  Assent- 
Mistake. 

Where,  when  a  contract  whereby  plaintiffs 
sold  to  defendant  railroad  so  much  of  the 
gravel,  clay,  and  sand  on  a  certain  tract  as  it 
should  remove  within  five  years,  and  defendant 
agreed  to  remove  not  less  than  a  certain  amount 
per  month  during  the  term  and  to  pay  a  stipu- 
lated price  per  cubic  yard  therefor,  was  exe- 
cuted, the  parties  contemplated  that  the  gravel, 
etc.,  was  to  be  used  by  defendant  In  ballasting 
its  roadbed,  and  supposed  that  there  was  a  suffi- 
cient quantity  of  a  quality  suitable  for  the  pur- 
pose so  situated  that  it  could  be  worked  by 
steam  shovel  at  a  reasonable  expense,  not  in  ex- 
cess of  its  value  for  such  puipose,  but  such  con- 
ditions did  not  in  fact  exist,  defendant  was  en- 
titled to  a  cancellation  of  the  contract  on  the 
ground  of  mistake. 

[Eld.  Note.— For  other  cases,  see  Contracts, 
Cent.  Dig.  H  415-119;    Dec.  Dig.  {  98.*1 

Appeal  from  District  Court,  Grimes  Coun- 
ty; Gordon  Boone,  Judge. 

Action  by  W.  O.  Edwards  and  others 
against  the  Trini^  &  Brazos  Valley  Railway 
Company.  From  the  Judgment,  plaintiffs  ap- 
peal.   Affirmed. 

Bufflngton,  Buffington  &  Bowen,  for  appel- 
lants. Andrews,  Ball  &  Streetman  and  Mc- 
Donald Meachmn,  for  appellee. 

REESE,  J.  On  April  17,  1906.  appellants 
(styled  contractors  In  the  contract)  and  ap- 
pellee entered  Into  a  written  contract,  which 
is,  omitting  immaterial  portions,  as  follows: 
"Whereas,  the  contractors  own  a  tract  of 
land  in  the  A.  Znber  survey,  located  in 
Grimes  county,  Texas,  upon  which  Is  located 
a  deposit  of  gravel  overlaid  by  deposits  of 
sand  and  clay,  and  they  hereby  grant,  bar- 


•For  other  cues  lee  same  toplo  and  sectloa  NUMBER  la  See.  ft  Am.  DIgi.  1307  to  date,  ft  Reporter  Indexes 
t  Writ  of  error  denied  by  Supreme  Court  Hkt  M,  IfW. 
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Salu,  sell  and  convey  to  said  Trinity  &  Bra- 
ces Valley  Railway  Company,  its  successors 
and  assigns,  all  of  said  gravel,  sand  and 
clay,  or  so  much  thereof  as  said  railway 
company  may  remove  therefrom  during  the 
«xl8tence  of  this  contract,  and  upon  the  terms 
hereinafter  stated.  Said  railway  company 
to  pay  the  contractors'  grantors  herein,  one 
cent  (Ic)  per  cubic  yard  for  each  yard  of 
gravel,  sand  and  day  removed  from  said 
land  during  the  period  of  this  contract,  and 
to  be  paid  as  hereinafter  provided  for.  The 
contractors  hereby  agree  and  contract  to 
permit  the  said  railway  company  to  do  such 
grading  and  to  lay  such  tracks  as  will  be 
necessary  for  said  railway  company  to  have, 
to  operate  trains  and  steam  shovel  plant, 
for  the  purpose  of  removing  said  gravel,  sand 
and  clay.  Said  railway  company  to  have  the 
right  of  way  through  land  of  contractors, 
-with  right  to  grade  said  tracks  as  may  be 
found  necessary,  and  right  to  remove  all  such 
tracks,  on  termination  of  said  contract.  Said 
railway  company  to  have  the  right  to  work 
the  aforesaid  gravel  deposit  at  any  time 
during  the  five  years,  ending  April  1,  1911. 
That  said  railway  company  will  begin  opera- 
tion, and  take  possession  of  the  aforemen- 
tioned gravel  pit,  and  begin  removing  ma- 
terial therefrom  within  one  year  from  the 
signing  of  this  contract.  Said  railway  com- 
pany hereby  agrees  to  remove  not  less  than 
five  thousand  (5,000)  cubic  yards  of  gravel 
and  sand  per  month,  and  further  agrees  that 
the  price  to  be  paid  contractors  1b  to  be  at 
rate  of  one  (Ic)  per  cubic  yard,  but  it  is  to  be 
counted  in  car  loads— none  to  be  less  than  ten 
<10)  cubic  yards.  Said  railway  company  fur- 
ther agrees  to  make  payments  monthly,  on 
or  before  the  20th  day  of  each  month,  for 
gravel  hauled  during  the  previous  month.  To 
further  identify  this  property,  upon  which 
the  gravel  pit  is  located,  there  is  hereto  at- 
tached, as  'Exhibit  A,'  a  blue  print  of  the 
property  owned  by  contractors,  upon  which 
la  outlined  the  gravel  deposit  to  be  worked 
by  the  aforementioned  railway  company." 

Under  this  contract  appellee  began  opera- 
tions in  December,  1906,  and  took  out  gravel, 
sand,  and  clay  of  the  value,  under  the  con- 
tract, of  $150,  and  then  ceased  and  aban- 
doned the  work.  Whereupon,  on  September 
21,  1907,  appellant  brought  suit  to  recover 
on  the  contract  claiming  as  damages  $2,600 
as  the  value,  at  the  contract  price,  of  the 
asaount  of  gravel,  sand,  and  clay  which,  it  Is 
alleged,  appellee  was  required  to  remove  and 
pay  for,  from  December,  1906,  when  it  began 
work,  to  April  1, 1911,  the  termination  of  the 
five  years  named  in  the  contract  Appellants 
also  prayed  for  general  relief.  It  was  alleg- 
ed that  appellee  had,  in  fact,  removed  and 
appropriated  sand,  gravel,  and  clay  of  the 
value  of  $150  before  abandoning  the  work, 
and  that  there  was  on  the  land  a  sufSdent 
quantity  of  gravel,  sand,  and  clay  to  enable 
appellee  to  comply  with  Its  contract.  To  this 
petition  appellee  pleaded  a  general  denial  and 


specially  answered,  in  substance:  That  It 
entered  Into  said  contract  believing  that  there 
existed  upon  appellants'  lands  a  gravel  bed 
containing  gravel,  sand,  and  clay  in  such 
quantity  and  suitable  for  use  in  filling  and 
ballasting  Its  roadbed  as  to  be  gotten  out  by 
building  a  spur  track  thereto,  by  the  opera- 
tion of  a  steam  shovel  and  trains  of  cars. 
That  appellants,  as  well  as  appellee,  so  be- 
lieved, and  that  it  was  in  contemplation  of 
this  fact  that  this  contract  was  made,  and 
it  was  well  understood  that  the  gravel  was 
to  be  so  removed  in  such  a  way  as  that,  after 
payment  of  all  expenses  so  incurred  and  pay- 
ing the  price  for  the  gravel,  appellee  could 
profitably  use  the  same  for  the  purposes 
aforesaid.  That  at  the  time  the  contract 
was  made  no  gravel  pit,  mine,  or  bed  had 
ever  been  open  on  the  land,  and  the  amount 
of  the  gravel,  its  location,  quality,  and  situa- 
tion were  wholly  undetermined;  bpt  it  was 
supposed  that  it  existed  In  such  quantity 
and  of  such  quality  that  it  could  be  profit- 
ably worked  and  could  be  gotten  out  and  re- 
moved by  means  of  a  steam  shovel.  It  is 
averred  that  appellee,  pursuant  to  the  terms 
of  said  contract,  at  large  expense,  built  its 
railroad  bed  for  some  distance  into  or  near 
said  supposed  gravel,  pit,  and  unloaded  its 
iron  rails  and  ties  preparatory  to  building 
its  track,  and  had  endeavored  in  good  faith 
to  carry  out  its  contract,  but  found  that  there 
was  but  small  quantity  of  gravel  on  the  land, 
and  that  not  suitable  quality,  and  so  located, 
being  scattered  about  in  pockets  containing 
small  quantities,  that  it  was  impossible  to 
remove  the  same  In  the  manner  contemplat- 
ed, or  In  any  other  manner,  except  at  an  ex- 
pense greatly  in  excess  of  Its  value  after  such 
removal.  It  was  further  alleged  that,  in  fact 
the  gravel,  sand,  and  clay  did  not  exist  on 
the  land  in  such  quantity,  or  of  such  qual- 
ity, or  so  located,  that  it  was  possible  for 
appellee  to  remove  as  provided  in  the  con- 
tract, and  that  both  parties  were  mistaken 
as  to  the  existence  of  the  subject-matter  of 
the  contract  Appellee  alleged  specially  its 
own  ignorance  as  to  the  matter,  which  It  is 
alleged  constituted  the  essence  of  the  con- 
tract and  prayed  that  the  contract  be  re- 
scinded, and  appellee  be  relieved  of  its  obli- 
gation, tendering  back  to  the  appellants  a 
release  of  all  said  clay  and  gravel  specified 
in  the  contract  We  have  set  out  sufficient 
of  the  answer  to  disclose  the  general  nature 
of  the  defense  urged  to  the  suit.  Upon  trial, 
without  a  Jury,  there  was  Judgment  for  ap- 
pellants for  $150,  the  price  of  the  gravel  ac- 
tually removed,  from  which  they  appeal. 

Conclusions  of  fact  and  law  were  filed  by 
the  trial  court  The  trial  court  found  the  fol- 
lowing facts,  which  are  here  adopted  by  us: 
"(1)  The  plalntlfts,  W.  O.  Edwards,  E.  A. 
Ddwards,  M.  E.  Goodi,  O.  M.  Gooch,  C.  B. 
Qooch,  and  R.  B.  Gooch,  on  and  prior  to  the 
17th  day  of  April,  1906,  owned  a  tract  of 
land  described  in  the  plaintifTs  petition  and 
In   the   agreement   hereinafter   set  oat,   on 
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which  was  located  certain  deposits  of  gravel, 
sand,  and  clay,  the  quality  and  quantity  of 
which  was  undetermined.  (2)  On  and  prior 
to  above  date,  the  defendant,  the  Trinity  & 
Brazos  Valley  Railway  Company,  was  en- 
gaged In  building,  constructing,  and  complet- 
ing Its  roadbed  for  Its  main  line  of  railway 
Into  and  through  Grimes  county,  Tex.,  and  In 
the  vicinity  of  the  tract  of  land  owned  by 
plaintiffs,  and  for  such  purposes  was  desirous 
of  obtaining  suitable  gravel  and  sand  In  suffi- 
cient quantities  to  be  used  profitably  In  bal- 
lasting and  filling  Its  said  roadbed.  (3)  The 
plaintiff  E.  A.  Edwards,  on  and  prior  to  said 
date,  was  the  agent  of  the  other  parties 
plaintiff,  and  knew  that  said  defendant  was 
so  engaged  In  building,  constructing,  and 
completing  its  roadbed  for  its  line  of  railway, 
and  that  defendant  was  desirous  of  obtaining 
gravel  and  sand  of  quality  suitable  for  use  In 
ballasting  and  filling  In  Its  said  roadbed,  and 
in  the  quantities  to  be  sufflcleut  to  be  han- 
dled for  such  purposes  at  a  reasonable  expense 
not  In  excess  of  Its  value  for  such  purpose. 
(4)  On  the  said  17th  day  of  April,  1906,  the 
plaintiffs  and  defendant  entered  Into  the 
contract  hereinbefore  set  out  (5)  At  the 
time  of  the  execution  of  the  contract,  it  was 
in  the  contemplation  of  the  parties  thereto 
that  the  gravel  and  sand  was  desired  by  the 
defendant  for  nse  In  ballasting  and  filling  in 
Its  said  roadbed,  and  that  the  same  was  to  be 
so  used,  and  that  there  existed  on  the  tract 
of  land  owned  by  plaintiffs  a  quantity  of 
gravel  and  sand  of  quality  suitable  for  such 
purpose,  which  could  be  worlied  by  steam 
shovel  at  a  reasonable  expense,  not  in  ex- 
cess of  its  value  for  such  purpose.  (6)  On  or 
about  the  1st  day  of  December,  1906,  In  pur- 
suance of  the  foregoing  agreement,  the  de- 
fendant build  at  a  large  expense  a  spur 
track  for  some  distance  into  or  near  said  al- 
leged gravel  pit,  and  removed  therefrom  a 
quantity  of  gravel,  sand,  and  clay  from  said 
premises  of  the  value  of  $150.  (7)  The  de- 
fendant expended,  in  an  attempt  to  develop 
the  gravel  pit,  the  amount  of  money  shown 
in  the  statement  of  facts  (about  $3,300).  (8) 
Defendant,  after  the  execution  of  said  con- 
tract, made  investigation  as  to  the  quantity 
and  quality  of  the  gravel  and  sand  upon  the 
said  premises,  and  discovered  that  the  quan- 
tity of  the  gravel  and  sand  upon  said  prem- 
ises was  not  sufficient  to  enable  It  to  work 
the  same  by  steam  shovel  or  In  any  other 
manner  at  a  reasonable  expense  not  in  ex- 
cess of  Its  value  for  such  purpose,  and  that 
the  quality  of  same  was  not  that  required  by 
defendant  for  the  purposes  of  ballasting  and 
filling  In  Its  roadbed,  and  that  the  defendant, 
after  making  such  discovery,  abandoned  the 
same,  and  has  since  made  no  attempt  to  car- 
ry out  the  above  agreement.  (9)  The  pur- 
pose of  the  defendant  In  entering  Into  the 
above  agreement  was  to  procure  gravel  which 
was  suitable  for  ballasting  and  filling.  (10) 
The  gravel  and  sand  upon  said  premises  was 
not  In  sufficient  quantity  and  not  of  such 


quality  and  not  so  situated  that  same  coulcl 
be  used  by  defendant  for  the  purposes  con- 
templated at  the  time  of  the  agreement  and 
could  not  be  obtained  In  the  manner  contem- 
plated by  the  agreement  at  a  reasonable  ex- 
pense, not  In  excess  of  Its  value  for  such 
purpose." 

We  have  set  out  sufficient  of  the  answer  to 
show  that  the  defense  urged  by  appellee  to 
the  action  was  a  mistake  on  the  part  of  both 
parties,  or  at  least  on  the  part  of  appellee, 
as  to  such  material  matter  as  constituted 
the  essence  which  authorized  the  rescission 
or  cancellation  of  the  contract  upon  sucb 
grounds.  Appellants  Insisted  upon  a  com- 
pliance with  the  very  letter  of  the  contract 
and  resisted  the  Introduction  of  parol  evi- 
dence to  explain  In  any  manner  whatever  the- 
clrcumstances  under  which  the  contract  was 
executed  and  to  establish  any  of  the  facts 
upon  which  the  defense  rested.  These  facts- 
were  that  the  gravel  bed  was  undeveloped, 
that  the  quantity  and  quality  and  sltuatloa 
on  the  land  of  the  material  was  undetermin- 
ed, the  manner  In  which  it  was  contemplated 
by  both  parties  it  was  to  be  worked,  the 
purposes  for  which  It  was  understood  by  both 
parties  It  was  desired,  and  the  nonexistence- 
on  the  ground  of  the  material  contracted  for, 
or.  If  It  did  exist,  the  fact  that  it  was  not 
suitable  for  the  purpose  for  which  it  was  in- 
tended and  was  so  situated  that  it  was  Im- 
possible to  get  it  out  by  the  use  of  a  steam 
shovel,  or  in  any  other  way,  except  at  an  ex- 
pense largely  in  excess  of  its  value  when  re- 
moved, together  with  the  mistake  of  both 
parties,  or  at  least  of  appellee,  as  to  all  of 
these  matters.  The  Introduction  of  this  evi- 
dence was  objected  to  on  the  ground,  mainly,, 
that  the  contract  was  plain  and  unambig- 
uous in  its  terms,  and  parol  evidence  was  in- 
admissible to  vary  or  modify  any  of  Its 
terms,  or  to  show  what  was  Intended  by  the 
parties. 

The  first  seven  assignments  of  error  pre- 
sent generally  this  proposition,  which  In- 
volves really  the  sufficiency  of  the  facts  set 
out  In  the  answer  as  a  defense  to  the  suit. 
Appellee  did  not  seek  by  the  evidence  offered 
to  contradict  or  vary  the  terms  of  the  con- 
tract, and  such  was  not  Its  effect,  but  to  es- 
tablish the  existence  of  facts  and  circum- 
stances which,  in  equity,  relieved  him  of  Its 
obligations.  Whether  these  facts  and  cir- 
cumstances authorized  such  relief  will  be 
hereafter  considered,  and  Is.  a  question  dis- 
tinct from  the  admissibility  of  the  evidence^ 
Our  conclusion  is  that  the  evidence  was  ad- 
missible. 2  Pom.  Eq.  Juris.  |  867  et  seq^ 
The  answer  of  the  witness  E.  A.  Eklwards, 
referred  to  in  the  first  assignment  of  error, 
was  distinctly  favorable  to  appellants,  and. 
If  it  had  been  subject  to  the  objection  madCi 
the  error  did  not  prejudice  them.  The  evi- 
dence referred  to  in  the  second  assignment 
was  material  as  showing  an  effort  In  good 
faith  on  the  part  of  appellee  to  comply  wltb 
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Its  contract  That  it  shonld  have  concrtnict- 
ed  the  dump  npon  which  to  lay  Its  rails,  to 
get  to  the  gravel  pit,  at  a  cost  of  $3,300, 
tends  to  aopport  their  contention  that  they 
were  only  Btopi)ed  In  the  fnrther  prosecution 
of  the  work  by  the  practical  impossibility 
of  removing  the  gravel.  We  have  considered 
tbe  assignmentET  of  error  referred  to  and  the 
several  propositions  therennder,  and  we  are 
of  the  opinion  that  all  of  the  evidence  ob- 
jected to  was  properly  admitted.  Our  rea- 
sons for  this  conclnsion  will  appear  from 
what  is  said  in  passing  upon  the  objections 
to  the  conclusions  of  law  of  the  trial  court 
If  the  court's  conclusions  are  sound,  it  would 
necessarily  follow  that  It  was  permissible 
for  appellee  to  establish  by  parol  the  facts 
npon  which  such  conclusions  are  formed, 
which  were  substantially  the  facts  set  out 
In  appellee's  answer. 

By  the  eighth  assignment  of  error  appel- 
lants assail  the  finding  of  fact  that  the 
quantity  and  quality  of  the  deposits  of  grav- 
el, sand,  and  clay  was  undetermined.  Tbe 
objection  to  this  finding,  that  the  evidence 
showed  that  examination  and  testing  had 
been  made  and  approved  by  appellee,  is  not 
sound.  Although  the  evidence  shows  that 
same  examination  was  made  to  ascertain  the 
quantity  and  quality  of  the  material,  never- 
theless it  is  conclusively  shown  that  neither 
of  the  parties  knew  either  the  quantity  of  the 
material  or  Its  quality,  and  none  of  the  ex- 
aminations or  tests  made  were  such  as  to  en- 
able appellee  to  determine  either  the  quality 
or  quantity.  It  supposed  the  quantity  to  be 
sufficient  and  the  quality  suitable,  but  was 
mistakoi  In  both. 

It  is  sufficient  to  say  with  regard  to  the 
objections  set  out  in  tbe  ninth,  tenth,  elev- 
enth, twelfth,  and  thirteenth  assignments  of 
error  to  certain  findings  of  fact  of  the  trial 
court,  that  these  findings  are  all  abundantly 
supported  by  the  evidence,  and  the  assign- 
ments are  without  merit  We  have  conclud- 
ed that  the  evidence  npon  which  the  findings 
are  based  was  admissible.  If  we  are  cor- 
rect in  this,  and  such  evidence  sufficiently 
support  the  findings  of  the  court,  no  objec- 
tion can  be  properly  made  to  the  findings 
of  fact  Whether  such  findings  authorize 
or  support  the  conduslons  of  law  predicated 
uj>on  them,  is  another  question. 

It  is  immaterial,  as  we  view  tbe  case, 
whether  the  conclusion  of  law  of  the  trial 
court  in  its  definition  of  the  contract  "as  a 
license  based  npon  royalty,"  as  set  out  in 
the  fourteenth  assignment  of  error,  is  cor- 
rect or  not.  It  Is,  we  think,  entirely  profit- 
less to  q>llt  hairs  over  this  question.  The 
contract  by  its  terms  conveyed  to  appellee 
BO  much  of  the  sand,  clay,  and  gravel  upon 
the  land  as  should  be  removed  within  five 
years  after  the  date  of  the  contract  and 
bound  appellee  to  commence  work  within  one 
year  and  to  remove  and  pay  for,  at  the  stipu- 
lated price,  as  much  as  SOO  cubic  yards  per 
month  from  tbe  time  tlie  work  began  to  the 


end  of  the  term.  Upon  the  failure  or  refusal 
on  the  part  of  appellee  to  comply  with  the 
obligations  of  tbe  contract  it  became  liable 
to  appellants  for  whatever  they  may  have 
sustained  by  reason  of  such  refusal,  unless 
appellee  showed  that  it  was  entitled,  in  eq-> 
nlty,  and  upon  tbe  grounds  urged  in  its  an- 
swer, to  be  relieved  of  the  obligations  of  ttie 
contract  This  is  the  substance.  What  name 
is  given  to  the  contract  whether  "license," 
"lease,"  or  "sale,"  is  mere  matter  of  form. 

The  trial  court  found,  as  a  conclusion  of 
law,  that:  "It  having  been  in  contemplation 
of  the  parties  to  the  contract  that  the  pur- 
pose of  the  defendant  in  entering  into  said 
contract  was  to  obtain  gravel  and  sand  suit- 
able for  ballast  and  filling,  and  In  quantities 
sufficient  for  such  purpose,  and  to  be  worked 
by  the  method  stipulated  in  said  agreement 
and  at  an  expense  such  as  would  Justify  its 
use,  and  it  having  developed  after  the  execu- 
tion of  said  contract  that  the  material  of 
quantity  and  quality  such  as  could  be  han- 
dled la  the  manner  contemplated  by  the  par- 
ties at  a  reasonable  expense  by  defendant 
did  not  exist  upon  said  premises,  the  defend- 
ant was  not  compelled  to  operate  said  gravel, 
sand,  and  clay,  and  had  the  right  to  sur- 
render its  rights  under  said  contract  and 
there  being  no  penalty  provided  for  the  fail- 
ure to  carry  out  the  agreement  by  the  de- 
fendant, and  there  being  no  proper  measure 
of  damages  for  such  failure  alleged  and  prov- 
en, no  damages  accrue  to  plaintiffs  by  rea- 
son of  defendant's  abandonment  of  the  agree- 
ment" This  Is  assigned  as  error  by  the  fif- 
teenth assignment  and  presents  the  decisive 
question  in  the  case.  The  latter  part  of  the 
findings:  "There  being  no  penalty  provid- 
ed for  the  failure  to  carry  out  tbe  agreement 
by  the  defendant,  and  there  being  no  proper 
measure  of  damages  alleged  and  proven,  no 
damages  accrue  to  plaintiffs  by  reason  of  de- 
fendant's abandonment  of  the  agreement" — 
was  unnecessary  and  immaterial,  in  view  of 
the  conclusion  that  "the  defendant  was  not 
compelled  to  operate  said  gravel,  sand,  and 
clay,  and  had  the  right  to  surrender  its  rights 
under  the  contract."  If  this  conclusion  be 
correct,  appellants  were  not  entitled  to  dam- 
ages. If  It  be  not  correct,  then  both  upon  the 
pleadings  and  proof  the  proper  measure  of 
damages  could  have  been  applied,  giving  ap- 
pellants compensation  for  the  breach. 

The  question,  however,  is:  Do  the  facts 
as  pleaded  and  proven  as  set  out  In  the  con- 
clusions of  fact  entitle  appellee,  in  equity, 
to  be  relieved  of  the  obligations  of  the  con- 
tract? This  question  Is  one  of  much  diffi- 
culty, and  as  to  its  proper  solution  we  are 
in  great  doubt.  None  of  the  cases  cited  In 
the  briefs  afford  us  much  assistance,  and 
we  have  been  forced  to  recur  to  general 
principles  of  equity  for  a  guide.  The  diffi- 
culty, however,  lies  in  determining  whether 
the  facts  of  the  present  case  bring  it  within 
the  principles  of  equity  invoked  by  appellee. 
We  have  approved  tbe  findings  of  facts  of 
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trial  coart,  In  substance,  that  at  the  time 
the  contract  was  entered  Into  It  was  suppos- 
ed by  both  parties  that  there  existed  on  the 
tract  of  land  a  quantity  of  gravel,  clay,  and 
sand  of  quality  suitable  for  the  purpose  of 
.ballasting  and  filling  In  appellee's  roadbed, 
and  so  situated  as  that  It  could  be  worked 
by  steam  shovel  at  a  reasonable  expense,  not 
In  excess  of  Its  value^  for  such  purpose.  This 
was  believed  to  be  the  condition.  It  was 
further  found  by  the  trial  court  that  this 
■condition  did  not  In  fact  exist,  and  this  find- 
ing, as  we  have  concluded,  is  supported  by 
the  evidence.  We  are  inclined  to  the  opinion 
that  this  was  a  mutual  mistake  of  the  par- 
ties, as  to  a  material  matter,  and,  if  so,  un- 
der well-settled  principles,  would  authorize 
a  cancellation  of  the  contract  But  we  do 
not  rest  our  decision  upon  the  ground  of  mu- 
tual mistake,  but  upon  the  mistake  on  the 
part  of  appellee  as  to  the  existence  on  the 
land  of  material  of  the  quality  desired, 
and  so  located,  and  in  such  quantities,  that 
it  could  be  removed  at  an  expense  not  In  ex- 
cess of  its  value  when  removed.  The  trial 
court  finds  that  the  material  in  such  quan- 
tity, and  of  such  quality,  as  that  it  could  be 
removed  by  steam  shovel,  or  in  any  other 
way,  except  at  an  expense  in  excess  of  its 
value  after  removal,  did  not  exist  on  the 
land,  that  it  was  contemplated  by  the  parties 
that  it  did  so  exist  on  the  land,  and  that 
it  was  In  contemplation  of,  and  in  reliance 
upon,  this  fact  that  the  contract  was  made. 

We  make  no  excuse  for  quoting  largely 
from  Pomeroy  on  Equitable  Jurisprudence 
and  Equitable  Remedies,  for  it  Is  upon  the 
principles  of  equity  we  find  there  stated 
that  we  base  our  conclusions:  "There  are  two 
requisites  essential  to  the  exercise  of  the 
equitable  Jurisdiction  In  giving  any  relief 
defensive  ix  affirmative.  The  fact  concern- 
ing which  the  mi&take  is  made  must  be  ma- 
terial to  the  transaction,  affecting  Its  sub- 
stance, and  not  merely  its  incidents;  and 
the  mistake  itself  must  be  so  important  that 
it  determines  the  conduct  of  the  mistaken 
party  or  parties.  If  a  mistake  Is  made  by 
one  or  both  parties  In  reference  to  some 
fact  which,  though  connected  with  the  trans- 
action. Is  merely  incidental,  and  not  a  part 
of  the  very  subject-matter,  or  essential  in 
any  of  Its  terms,  or  if  the  complaining  par- 
ty fails  to  show  that  his  conduct  was  In 
reality  determined  by  It,  in  either  case  mis- 
take will  not  be  ground  for  any  relief  af- 
firmative or  defensive.  As  a  second  requi- 
site, it  has  sometimes  been  said  In  very  gen- 
eral terms  that  a  mistake  resulting  from  the 
complaining  party's  own  negligence  will 
never  be  relieved.  This  proposition  is  not 
sustained  by  the  authorities.  It  would  be 
more  accurate  to  say  that  where  the  mis- 
take is  wholly  caused  by  the  want  of  that 
care  and  diligence  in  the  transaction  which 
should  be  used  by  every  person  of  reason- 
abje  prudence,  and  the  absence  of  which 
would  be  violation  of  legal  duty,  a  court  of 


equity  will  not  interpose  Its  relief;  but  even 
this  more  gniarded  mode  of  statement,  each 
instance  of  negligence  must  depend  to  a 
great  extent  up<m  Its  own  circumstances. 
It  is  not  every  negligence  that  will  stay  the 
hand  of  the  court.  The  conclusion  from  the 
best  authorities  seems  to  be  that  the  neg- 
lect must  amount  to  the  violation  of  a  posi- 
tive legal  duty.  The  highest  possible  care 
Is  not  demanded.  Even  a  clearly  establish- 
ed negligence  may  not  of  itself  be  a  suffi- 
cient ground  for  refusing  relief,  if  It  ap- 
pears that  the  other  party  has  not  been  prej- 
udiced thereby.  In  addition  to  the  two  fore- 
going requisites,  it  has  been  said  that  equity 
would  never  give  any  relief  from  a  mistake^ 
if  the  party  could  by  reasonable  diligence 
have  ascertained  the  real  facts;  nor  where 
the  means  of  Information  are  open  to  both 
parties  and  no  confidence  is  reposed;  nor 
unless  the  other  party  was  under  some  ob- 
ligation to  disclose  the  facts  known  to  him- 
self, and  concealed  them.  A  moment's  re- 
flection will  clearly  show  that  these  rules 
cannot  possibly  apply  to  all  instances  of 
mistake,  and  furnish  the  prerequisites  for 
ail  species  of  relief.  Thebr  operation  is,  in- 
deed,  quite  narrow.  It  is  confined  to  the 
single  relief  of  cancellation,  and  even  then 
it  Is  restricted  to  certain  special  kinds  of 
agreements."  2  Pom.  Eq.  Juris.  (3d  Ed.)  f 
856.  "The  most  difficult  cases  are  those 
where  the  mistake  is  due  solely  to  the  de- 
fendant, without  negligence  on  his  part,  or 
inducement  or  advantage  taken  by  the  plain- 
tiff. It  is  plain  that  not  every  material  mis- 
take in  such  a  case  will  enable  the  defend- 
ant to  avoid  performance  of  the  contract. 
The  rule  may  be  stated  that  where  the  mis- 
take Is  solely  due  to  the  defendant,  but  with- 
out his  fault,  equity  will  refuse  specific  per- 
formance only  where  the  mistake  is  of  a 
vital  part  of  the  contract — of  the  corpus  of 
the  agreement — and  of  such  nature  that  en- 
forcement would  be  a  great  hardship."  Id. 
S  783.  "Where  the  court  is  satistled  that  the 
result  which  bears  so  hard  upon  the  defend- 
ant, though  legally  a  constituent  part  of  the 
contract,  was  not  Intended  by  the  parties 
at  the  time  of  the  agreement — In  fact,  was 
not  In  contemplation  as  the  effect  of  the 
agreement,  which  was  expressed  In  terms 
too  unqualified — It  will  not  specifically  en- 
force the  agreement"  Id.  i  791.  "Where 
a  contract  In  writing  Is  executed  under  a 
mistake  by  only  one  of  the  parties  as  to  a 
fact  which  Is  of  the  essence  of  the  contract, 
the  mistake  constitutes  a  ground  for  a  court 
of  equity  to  rescind  and  cancel  the  apparent 
contract  as  written  and  place  the  parties  la 
statu  quo."  24  Am.  &  Eng.  Ency.  of  Law, 
618,  and  cases  cited. 

If  It  had  developed  that  in  fact  "gravel 
overlaid  by  a  deposit  of  sand  and  clay"  did 
not  exist  at  all  on  the  land,  we  think  It 
could  not  be  questioned  that  appellee  should 
be  held  excused  from  the  obligation  to  take 
it  out  and  to  pay  for  it,  even  if  It  had  been 
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guilty  of  negligence  In  failing  to  discover 
this  fact  before  making  the  contract  Or 
if  it  liad  been  diacorered  tbat,  while  some 
of  the  material  eadsted,  yet  there  was  only 
a  limited  quantity,  and  not  aa  mnch  as  un- 
der the  contract  appellee  was  required  to 
remove,  it  would  have  been  entitled  to  be 
relieved  of  the  obligation  pro  tanto.  It 
could  not  be  denied  that  this  would  have 
been  a  mistake  as  to  the  subject-matter,  go- 
ing to  the  very  essence  of  the  contract. 
This  might  be  placed  on  the  ground  of  mu- 
tual mistake,  or,  if  appellants  knew  of  this 
nonexistence  of  the  subject-mattv  of  the 
contract,  It  would  have  been  a  fraud  on 
their  part  to  take  advantage  of  appellee's 
Ignorance,  tm  to  such  a  matter.  Bishop  on 
Contracts,  {  688;  9  C^c.  899.  We  think 
there  can  be  no  substantial  difference  in  the 
application  of  the  principles  referred  to,  be- 
tween the  nonexistence  of  the  material  and 
its  existence  on  the  land,  in  fact,  but  not  in 
a  gravel  bed  or  beds  as  contemplated,  but 
so  scattered  and  in  such  quantities  in  each 
place,  as  that  It  could  not  be  removed  ex- 
cept at  a  ruinous  expense,  so  that  appellee 
or  any  other  person,  if  compelled  to  pay 
for  it,  would  still  prefer  to  let  it  remain  as 
It  is  rather  than  attempt  to  appropriate  it. 
Appellee  at  least,  and  we  think  appellants 
also,  contracted  with  reference  to  a  gravel 
bed  where  the  material  existed  in  such 
quantity  as  that  it  could  be  taken  out  with 
a  steam  shovel;  its  track  to  be  built  into 
the  deposit  for  that  purpose.  This  seems  to 
us  to  have  been  the  subject-matter  of  the 
contract,  and  its  very  essence.  Certainly, 
bat  for  appellee's  belief  as  to  this,  it  would 
not  have  made  the  contract  which  really 
would  amount  to  a  gift  to  appellants  of  the 
amount  stipulated  to  be  paid.  The  trial 
court  does  not  find  that  the  material  in  suf- 
ficient quantity  did  not  exist  on  the  land, 
but  it  does  find  that  If  it  does  exist  the 
conditions  are  such  that  it  cannot  be  utiliz- 
ed, and  that,  if  required  to  pay  for  it  ap- 
pellee would  still  leave  it  the  proper^  of 
appellants.  It  cannot  be  said  that  appellee 
was  guilty  of  such  negligence  in  failing  to 
discover  these  facts  as  would  close  the  door 
of  equity  to  it  in  seeking  to  be  relieved  of 
the  obligations  of  the  contract  2  Pom.  Eq. 
Juris.  866,  supra.  The  gravel  was  under  the 
surface,  and  not  exposed  to  view,  only  as 
actual  working  of  the  deposit  would  be  like- 
ly to  revea\  the  deficiency  in  either  quality 
or  quantity.  So  far  as  the  application  of  the 
principles  referred  to  Is  concerned,  we  can 
see  no  reasonable  ground  for  making  a  dis- 
tinction between  a  suit  to  compel  specific 
performance  in  cases  where  that  relief  is 
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sought  and  the  present  case.  If,  in  the  pres- 
ent case,  it  would  be  Inequitable  to  compel 
appellee  to  remove  and  pay  for  the  gravel,  if 
no  other  obstacle  existed  to  such  reli^,  it 
would  be,  to  the  same  extent  inequitable 
to  require  him  to  pay  damages  for  failure  to 
remove  it  The  fundamental  principle  is 
that  appellee,  for  the  reason  stated,  is  en- 
titled In  equity  to  be  relieved  of  the  obliga- 
tions to  perform  the  contract 

We  must  not  be  understood  as  holding 
that  a  mere  mistake  on  the  part  of  am>el- 
lee  in  the  cost  of  removing  the  gravel, 
whether  arising  from  miscalculation  of  such 
expense,  or  from  change  in,  or  failure  to 
take  into  account  any  of  the  circumstances 
affecting  such  expense,  would  authorize  the 
relief  granted  in  this  case.  Such  mistake 
would  not  ordinarily,  authorize  rescission  or 
cancellation  of  the  contract 

For  the  reasons  given,  we  are  inclined  to 
agree  with  the  conclusions  of  the  trial  court 
and  to  hold  that  there  is  no  error  in  the 
Judgment  None  of  the  assignments,  or 
propositions  thereunder,  present  ground  for 
reversal,  and  they  are  severally  overruled, 
and  the  Judgment  affirmed. 

Affirmed. 

On  Rehearing. 

Upon  request  of  appellants,  on  motion  for 
rehearing,  we  make  the  following  additional 
findings  of  fact: 

Before  the  contract  was  executed,  appel- 
lee, through  some  of  its  engineers,  made 
some  Investigation  of  the  premises  with  the 
view  of  determining  the  location  and  ex- 
tent of  the  gravel  beds  on  the  land,  and 
they  made  a  blue-print  map  showing  such 
location  and  extent  which  was  attached  to 
the  contract  and  is  part  thereof.  This  blue 
print  shows  the  location  and  situation  of 
the  gravel  bed  with  reference  to  appellee's 
line  of  railway.  On  July  12,  1907,  W.  B. 
Green,  who  was  then  vice  president  and 
general  manager  of  the  company,  wrote  ap- 
pellant Bdwards  stating,  in  substance,  that 
Investigation  had  developed  the  fact  that 
there  was  not  to  exceed  6,000  yards  of  suit- 
able gravel  on  the  land  that  could  be  used 
for  ballast,  and  that  such  being  the  case. 
It  would  be  a  waste  of  money  to  undertake 
to  put  tracks  in  to  get  out  that  small  amount 
of  gravek  Edwards  testified,  and  it  is  not 
contradicted,  that  after  the  receipt  of  this 
letter,  appellees  took  out  some,  he  does  not 
state  bow  much,  sand,  gravel,  and  clay.  No 
point  was  made  of  this  in  any  of  the  as- 
signments of  error. 

The  motion  for  other  additional  findings, 
and  for  rehearing,  !•  overruled. 

Overruled. 
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McLBAN  T.  GULF  &  I.  RT.  00.  OF  TEXAS 

et  al. 

<Conrt  of  Civil  Appeals  of  Texaa.     March  16, 

1909.     Rehearing  Denied  April  8,  1909.) 

1.  Oabbiebs  (I  117*)— Pebibhable  Fbeioht— 
Failure  to  Tbanspobt  with  Reasonable 
Dispatch. 

A  car  of  cabbage  was  loaded  by  10  o'clock 
a.  m.  March  15,  1907,  and  defendant  carrier 
immediately  notified.  Defendant  permitted  the 
car  to  stand  on  the  siding  without  refrigeration 
until  the  night  of  the  16th,  and  the  car  was 
not  then  iced  until  the  morning  of  the  17th, 
when  it  was  found  that  the  cabbage  had  al- 
ready begun  to  deteriorate.  On  arrival  at 
destination,  the  cabbage  was  a  total  loss.  Nine- 
ty-five per  cent,  of  all  shipments  of  perishable 
produce  were  carried  by  defendant  on  its  pas- 
senger trains,  and  the  car  in  question  could 
have  been  shipped  on  a  passenger  train  which 
went  north  at  6  o'clock  on  March  15th  but  for 
Jefendant's  rule  against  carrying  more  than  one 
freight  car  at  a  time  on  its  passenger  train, 
and  that  a  tank  car  was  being  carried  on  the 
train  in  question.  Held,  that  such  rale  was 
no  defense  for  defendant's  failure  to  sooner 
move  and  refrigerate  the  shipment,  under  its 
obligation  to  transport  perishable  property  with 
reasonable  dispatch. 

[Bd.  Note.— For  other  cases,  see  Carriers, 
Cent.  Dig.  i  510;  Dec  Dig.  |  117. •] 

2,  Appeal  and  Ebbob  (|  548*)— Findinqs— 
Review. 

Where  there  is  no  statement  of  facts  in 
the  record,  and  the  court's  findings  are  not  con- 
troverted, the  judgment,  being  one  that  the 
M>art  could  render  under  the  findings,  will  not 
be  disturbed  on  appeal. 

[Kd.  Note.— For  other  cases,  see  Appeal  and 
Error,  Dec  Dig.  J  348.*] 

Appeal  from  District  Conrt,  Jefferson 
County ;   W.  H.  Pope,  Judge. 

Action  by  Marrs  McLean  against  the  Gulf 
&  Interstate  Railway  Company  of  Texas  and 
others.  Judgment  for  defendants,  and  plain- 
tiff appeals.    Reversed  and  rendered  In  part 

W.  D.  Gordon  and  Thomas  J.  Baten,  for 
appellant  Hiram  Glass  and  H.  M.  Wbitaker, 
for  appellees. 

McMEANS,  J.  This  Is  a  salt  by  Marrs 
McLean,  successor  to  McLean  Bros.,  against 
the  Gulf  &  Interstate  Railway  Company  of 
Texas  and  the  Kansas  City  Southern  Rail- 
way Company,  to  recover  as  damages  the 
value  of  two  cars  of  cabbages  shipped  over 
the  railways  of  defendants.  From  a  judg- 
ment, rendered  by  the  court  without  a  jury, 
In  favor  of  defendants,  plaintiff  appeals. 

The  court's  findings  of  facts  are  as  fol- 
lows: 

"I  find  that  the  firm  of  McLean  Bros,  were 
engaged  In  shipping  cabbages  from  points 
along  the  Gulf  &  Interstate  Railway  during 
the  year  1907,  and  that  Marrs  McLean  is 
now,  and  was  at  the  Institution  of  this  suit 
the  successor  in  interest  of  the  said  firm  of 
McLean  Bros. 

"2.  With  reference  to  what  is  termed  ship- 
ment No.  1,  I  find  the  following  facts: 

"(1)  I  find  that  this  car  was  properly  load- 


ed at  Stowell,  Tex.,  on  Mardi  14  and  IS, 
1907;  the  loading  being  finished  about  10 
o'clock  a.  m.  of  Friday,  March  16,  1907. 

"(2)  I  find  that  the  cabbages  were  fresh, 
hard,  and  green  stock,  and  In  good  condition. 

"(3)  I  find  that  Immediately  after  said  car 
was  loaded  Henry  Hughes,  who  superintend- 
ed the  loading  of  said  firm  at  Stowell,  called 
up  McLean  Bros,  at  Beaumont  and  notified 
them  that  the  car  was  loaded  and  ready  for 
shipment 

"(4)  I  find  that  Jade  McLean,  now  deceas- 
ed, for  McLean  Bros.  Immediately  thereafter 
called  up  No.  806,  over  the  Southwestern 
telephone,  which  was  the  Gulf  &  Interstate 
Railway  Company's  office  number,  and  talk- 
ed to  some  party  whom  he  called  Moffett, 
and  notified  this  party  that  the  car  was  load- 
ed at  Stowell,  and  asked  that  it  be  shipped 
at  once.  I  find  that  these  conversations  oc- 
curred on  the  morning  of  March  16,  1907. 

"(5)  I  find  that  this  car  was  loaded  on  the 
side  track  of  the  Gulf  &  Interstate  Railway 
at  Stowell,  and  that  this  was  the  customary 
way  of  loading  and  shipping  cabbages.  I 
find  that  there  was  no  agent  of  the  Gulf  & 
Interstate  Railway  at  Stowell  at  this  time. 

"(6)  I  find  that  Marrs  McLean,  plaintiff 
herein,  and  one  of  the  firm  of  McLean  Bros., 
came  up  from  High  Island  on  the  passenger 
train  on  Saturday  evening,  March  16,  1907, 
and  as  he  passed  Stowell  about  sundown, 
he  saw  this  car  of  cabbages  standing  on  the 
side  track  at  Stowell. 

"(7)  I  find  that  this  car  of  cabbages  ar- 
rived in  Beaumont  over  the  Gulf  &  Inter- 
state Railway  Company's  line  on  Sunday 
morning,  March  17,  1907,  at  about  6  o'clock ; 
that  it  was  immediately  transferred  to  the 
icehouse,  and  iced  about  9  or  10  o'clock  a. 
m.,  and  delivered  to  the  Kansas  Olty  South- 
em  Railway  Company  for  transportation 
north  to  its  destination. 

"(8)  I  find  that  in  ordinary  weather  cab- 
bages will  keep  without  Icing  about  24  hours 
after  they  are  loaded  in  the  cars,  but  If 
not  Iced  within  48  hours,  that  they  will  be- 
gin to  decay,  and  refrigeration  thereafter 
win  not  remove  the  decay. 

"(9)  I  find  that  this  car  arrived  9  days 
after  leaving  Beaumont  at  St  'Louis,  Mo., 
and  that  the  cabbages  were  entirely  rotten, 
and  absolutely  worthless. 

"(10)  I  find  that  the  Kansas  City  Southern 
Railway  Company  and  the  Texarkana  &  Ft. 
Scott  Railway  Company  hauled  this  car 
properly,  and  while  in  their  custody  was 
properly  Iced  and  re-Iced. 

"(11)  I  find  that  the  value  of  this  car  when 
loaded,  and  the  loss  to  plaintiff  to  be,  $405.- 
73,  and  that  the  market  price  at  destination 
was  in  excess  of  this  amount 

"(12)  I  find  that  the  distance  from  Beaa- 
mont  to  Stowell  over  the  Gulf  &  Interstate 
Railway  Company's  line  is  28  miles. 


•For  other  eases  SM  same  topic  and  section  NUMBER  in  Dec.  *  Am.  Digs.  1907  to  data,  ft  Reporter  Indexes 
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"(13)  I  find  that  the  Gulf  &  Interstate 
Railway  Company  has  a  passenger  train  that 
passes  Stowell,  coming  to  Beaumont  at  about 
6  o'clock  p.  m.  each  day,  and  that  said  pas- 
senger train  came  to  Beaumont  about  this 
time  on  the  15th  day  of  March,  1907,  and 
that  It  did  not  pick  up  this  car  of  cabbages 
at  Stowell. 

"(14)  I  find  that  over  95  per  cent  of  the 
car  load  shipments  of  cabbages  during  the 
season  of  1907  originating  along  the  line  of 
the  Gulf  &  Interstate  Railway  Company  was 
handled  by  the  passenger  train  which  made 
daily  trips,  leaying  Beaumont  about  8  a.  m., 
and  reaching  Bolivar,  70  miles  distant,  the 
southern  terminus  of  said  line,  about  12  m., 
and  returning  leaving  Bolivar  about  4  p.  m., 
arriving  at  Beaumont  alx>ut  7 :30  p.  m.,  and 
that  the  Gulf  &  Interstate  Railway  Com- 
pany had  no  regular  freight  service,  and 
handled  nearly  all  of  its  perishable  produce 
shipments  by  said  passenger  train  through 
its  office  at  Beaumont,  Mr.  Moffett  having 
charge  thereof,  and  operating  same  from 
Beaumont  to  Bolivar  and  intermediate  points 
by  a  private  railroad  telephone  line,  and 
by  Instructions  given  to  the  conductors. 

"(15)  I  find  that  this  car  was  picked  up 
by  a  freight  train  some  time  during  the 
night,  and  brought  to  Beaumont  about  6 
a.  m.  on  Sunday,  March  17th,  as  stated  In 
subdivision  No.  7,  supra. 

"(16)  I  find  that  If  said  car  had  been 
brought  to  Beaumont  on  the  15th  of  March, 
1907,  and  then  Iced,  the  produce  would  not 
have  been  decayed,  but  that  when  it  got  to 
Beaumont  on  Sunday  morning  It  was  al- 
ready heated  and  decaying,  and  that  the 
icing  of  the  car  thereafter  did  not  stay  the 
decay. 

"(17)  I  find  that  It  was  the  custom  of  the 
Gulf  &  Interstate  Railway  Company  office  at 
Beaumont  not  to  Issue  bills  of  lading  until 
the  cars  were  brought  by  the  company  to 
the  yards  at  Beaumont,  and  that  pursuant  to 
this  custom  the  car  in  question  had  a  bill  of 
lading  Issue  therefor  on  the  morning  of 
March  17,  1907,  and  that  it  was  then  prompt- 
ly turned  over  to  the  Kansas  City  Southern 
Railway  Company,  after  being  iced  and  for- 
warded without  fault  on  Its  part  to  Its  des- 
tination. 

"(18)  I  find  that  when  said  car  arrived  in 
Beaumont  Sunday  morning.  Jack  McLean,  a 
member  of  said  firm.  Inspected  the  same,  and 
reported  to  the  defendant's  agent  Scholibo 
that  the  contents  were  badly  heated  and 
decaying,  and  that  In  response  to  the  latter's 
Inquiry  as  to  why  be  was  sending  the  car 
north,  the  said  McLean  replied  that  he  was 
going  to  send  it  out  anyway  to  try  to  get 
his  money  out  of  it. 

"(19)  I  find  that  the  reason  given  to  Mc- 
Lean Bros,  by  the  Gulf  &  Interstate  Railway 
Company's  agent  for  not  having  said  car 
brought  to  Beaumont  on  the  passenger  train 
on  the  15th  of  March,  1907,  was  that  it  was 
against  the  mles  of  the  company  to  bring 


more  than  one  freight  car  on  the  passenger 
train  at  a  time,  and  that  said  passenger 
train  had  an  oil  car  which  it  was  bringing 
to  Beaumont  on  that  trip,  and  that  the  rea- 
son It  was  not  picked  up  by  the  Saturday 
evening  passenger  train  was  that  it  was  or- 
dered to  be  picked  up  by  the  freight  train, 
which  was  to  follow  the  passenger  that 
night. 

"3.  With  reference  to  what  is  termed  ship- 
ment No.  2,  I  find  the  following: 

"(1)  That  said  car  was  a  refrigerator  car 
which  was  sent  down  to  Gaplen  loaded  with 
4,000  pounds  of  ice  before  it  left  Beaumont, 
and  placed  at  Caplen  by  the  Golf  &  Inter- 
state Railway  Company,  the  morning  of 
March  4th,  about  11  o'clock  a.  m.;  that  It 
was  then  partially  loaded  by  McLean  Bros., 
immediately  after  placed  on  the  side  track, 
and  then  brought  back  to  High  Island,  a 
distance  of  10  miles  from  C!aplen,  and  40 
miles  from  Beaumont,  where  it  was  finished 
loading  on  the  5th  of  March,  1907,  and  then 
brought  by  the  Gulf  &  Interstate  Railway 
Company's  passenger  train  to  Beaumont,  ar- 
riving at  the  latter  place  on  March  6th,  at 
7:45  p.  m. 

"(2)  I  find  that  it  was  immediately  switch- 
ed to  the  icehouse  at  Beaumont  on  the  even- 
ing of  March  6th,  and  there  Iced  with  6,900 
pounds  of  Ice^  and  then,  on  the  morning 
of  the  6th  of  March,  1907,  delivered  to  the 
Kansas  City  Southern  Railway  Company, 
and  started  north  to  Kansas  City,  its  desti- 
nation. 

"(3)  I  find  that  this  car  was  loaded  with 
flrst-class  produce,  as  described  In  plalntHTs 
petition,  and  that  it  was  expeditiously  and 
promptly  handled  by  the  Gulf  &  Interstate 
Railway  Company,  and  that  it  arrived  at 
Kansas  City,  Mo.,  at  12:20  p.  m.  March  10th, 
with  the  ice  bunkers  half  full  of  ice. 

"(4)  I  find  that  this  car  was  not  re-iced 
after  leaving  Beaumont  until  it  arrived,  at 
2:40  p.  m.,  March  8th,  at  Mena,  Ark.,  360 
miles  north  of  Beaumont,  Tex.,  where  the 
Kansas  City  Southern  Railway  Company  re- 
iced  It  with  6,000  pounds  of  Ice,  and  it  was 
not  re-Iced  thereafter  until  it  arrived  at  Kan- 
sas city,  Mo. 

"(5)  I  find  that  the  following  is  all  of  the 
evidence  as  to  the  icing  of  said  car  after  It 
was  brought  to  Beaumont  from  High  Island, 
to  wit:  It  was  iced  at  Beaumont  on  the 
5th  of  March,  1907,  with  6,900  pounds  of 
ice  at  a  cost  of  $10.05,  which  was  charged 
to  the  shippers  with  the  freight,  and  paid 
by  them.  I  find  that  the  Kansas  City  South- 
ern Railway  Company  rendered  a  bill  for 
icing  at  Mena,  Ark.,  of  $21.60,  March  8th, 
as  aforesaid,  and  this  was  also  paid  by 
the  shippers.  The  defendants'  agent  D.  Salee, 
at  Mena,  Ark.,  testified  that  when  this  car 
arrived  there,  he  looked  in  the  bunkers, 
and  Judged  that  there  was  about  1,000 
pounds  of  Ice  in  the  car,  and  that  he  put 
in  6,000  additional  pounds.  He  stated  that 
he  was  testifying  partly  from  recollection 
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and  partly  from  data — recollection  as  to  Icing 
and  data  as  to  time  of  arrival  and  depar- 
ture^ and  that  the  bunkers  had  a  total  ca- 
pacity of  7,000  pounds.  Prom  this  evidence 
I  conclude  that  the  car  was  kept  properly 
Iced  by  the  Kansas  City  Southern  Railway 
Company. 

"(6)  I  find  from  the  evidence  that  the  car 
was  kept  properly  iced  after  leaving  Mena, 
Ark.,  until  Its -arrival  at  Kansas  City. 

"(7)  I  find  upon  arrival  at  Kansas  City 
that  said  cabbages  were  decayed  as  alleged 
In  the  plalntllTs  petition,  and  that  as  result 
thereof  the  plalntUI  sustained  a  loss  of 
$340.14  as  set  up  In  plaintiff's  petition. 

"(8)  I  find  that  the  cabbages  when  loaded 
In  said  car,  and  when  brou^t  to  Beaumont 
on  March  6,  1007,  by  the  Gulf  &  Interstate 
Railway  Company,  were  flrst-dass  produce 
of  the  character  speclSed,  and  substantially 
as  alleged  In  plaintiffs  petition. 

"4.  I  find  that  the  bUl  of  lading  In  each 
of  the  shipments  was  Issued  to  McLean 
Bros.,  for  said  cars  by  the  Gulf  &  Interstate 
Railway  Company  of  Texas,  shipment  No. 
1  on  March  17,  1907,  and  shipment  No.  2  on 
March  5,  1907,  and  that  said  bills  of  lading 
each  had  the  words  written  In  the  face 
thereof,  'Ice  at  Beaumont — ^re-Ice  when  ne- 
cessary,' and  that  under  these  bills  of  lad- 
ing both  shipments  were  handled  by  the 
Kansas  City  Southern  Railway  Company 
after  leaving  Beaumont. 

"6.  I  find  that  said  refrigerator  cars  were 
both  of  proper  character  and  construction, 
and  that  said  produce  was  properly  loaded 
therein,  and  that  this  diaracter  of  produce, 
if  the  cars  are  properly  Iced,  and  kept 
iced  with  a  sufficient  quantity  of  Ice,  said 
produce  would  not  decay  or  deteriorate,  bnt 
would  arrive  at  its  destination  in  good 
condition." 

As  will  be  seen  from  the  foregoing  find- 
ings of  fact,  that  the  car  at  Stowell  was 
loaded  by  10  o'clock  on  the  morning  of  the 
15th  of  March,  1907,  and  the  Gulf  &  Inter- 
state Railway  Company  was  Immediately 
notified  that  the  car  was  ready  for  forward- 
ing; but,  notwithstanding  this  said  railway 
company  permitted  said  car,  loaded  with 
perishable  produce  as  It  was,  to  stand  on  the 
siding  without  refrigeration  from  the  morn- 
ing of  the  16th  until  the  night  of  the  16th, 
and  It  was  not  iced  until  It  reached  Beau- 
mont on  the  morning  of  the  17th,  4S  hours 
after  it  was  loaded.  The  excuse .  tendered 
by  this  railway  company  for  its  failure  to 
sooner  move  the  car  avail  It  nothing.  The 
fact  that  95  per  cent  of  all  shipments  of 
perishable  produce  originating  on  the  line 
of  this  defendant  was  carried  Into  Beaumont 
by  Its  passenger  trains  was  found  by  the 
court  That  defendant  had  a  rule  against 
carrying  more  than  one  freight  car  at  a 
time  In  its  passenger  train  cannot  relieve 
it  from  its  obligation  to  take  and  transport 
this  character  of  property  with  reasonable 
dispatch,  and  this  Is  especially  true  when 


the  perishable  quality  of  the  shipment  ten- 
dered  is  shown,  and  it  Is  not  shown  that 
the  quality  of  the  shipment  carried  In  the 
tank  car  was  of  a  perishable  nature,  or  that 
Its  contents  would  have  been  damaged  by 
leaving  U,  and  taking  the  car  of  cabbages 
In  its  stead.  We  think  that  the  facts  found 
by  the  trial  court  conclusively  show  that 
this  defendant  was  negligent  in  not  sooner 
moving  and  refrigerating  the  shipment  and 
that  as  to  this  there  Is  not  room  for  ordinary 
minds  to  differ,  and  that  the  court  erred  in 
holding  otherwise,  and  further  holding  that 
the  defendant  Oulf  &  Interstate  Railway 
Company  of  Texas  Is  not  liable  for  the  value 
of  the  cabbage  lost  by  plaintiff  thereby. 
Appellant  makes  no  contention  that  the  de- 
fendant Kansas  City  Southern  Railway  Com- 
pany Is  In  any  vvise  responsible  for  the  loss 
sustained  by  him'  in  this  shipment 

As  to  the  shipment  designated  as  "ship- 
ment No.  Z'  In  the  findings  of  fact  the  appel- 
lant admits  that  the  Gulf  &  Interstate  Rail- 
way Company  Is  not  liable  for  his  loss, 
bnt  seeks  to  hold  the  Kansas  City  Southern 
for  Its  alleged  negligence  In  failing  to  keep 
the  cabbage  properly  Iced  during  the  time 
the  car  was  under  its  control.  Here  we  are 
confronted  by  apparent  contradictory  find- 
ings of  fact  'Viz.,  that  the  cabbages,  when 
loaded  In  the  car,  and  when  brought  to 
Beaumont  on  March  5th  (delivery  was  made 
to  the  Kansas  City  Southern  on  the  morning 
of  the  6th)  was  first-class  produce  of  the 
character  specified,  and  substantially  as  al- 
leged In  plalntUTs  petition,  viz.,  "Fancy 
Bulk  Cabbage,"  and  that  said  proiduce  was 
properly  loaded,  and  that  "this  character 
of  produce.  If  the  car  Is  properly  iced,  and 
kept  iced,  with  a  sufficient  quantity  of  Ice, 
said  produce  would  not  decay  or  deteriorate, 
but  would  arrive  at  its  destination  In  good 
condition,"  and  that  "upon  arrival  at  Kan- 
sas City  said  cabbages  were  decayed,  as 
alleged  in  plaintiff's  petition,  and  that  as  a 
result  thereof  plaintiff  sustained  a  loss  of 
$340.14  as  set  up  in  plaintiff's  petition." 
On  the  other  hand,  the  court  found  that  the 
car  In  question  had  an  icing  capacity  of  7,- 
000  pounds;  that  before  It  was  sent  out  for 
loading  it  had  4,000  pounds  placed  in  its 
bunkers;  that  when  it  was  brought  to  Beau- 
mont on  the  evening  of  March  6th  It  was 
Iced  with  6,900  pounds;  that  when  It  reach- 
ed Mena,  Ark.,  at  2:40  p.  m.,'  March  8th, 
It  contained  about  1,000  pounds,  and  6,000 
pounds  were  added,  and  that  when  the  car 
arrived  at  Kansas  City,  Its  destination,  Its 
bunkers  were  half  full  of  ice.  Upon  these 
findings  of  fact  the  court  further  finds  that 
the  car  was  kept  properly  Iced  by  the  Kan- 
sas City  Southern,  and  upon  this  finding 
concludes,  as  a  matter  of  law,  that  the 
plaintiff  has  failed  to  show  that  the  Kan- 
sas City  Southern  was  guilty  of  negligence 
in  the  matter  of  keeping  the  car  properly 
iced.  There  being  no  statement  of  facts  in 
the  record,  and  the  court's  flndln^s  not  be- 
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Bonthern  Bail  way  Company  Is  afOrmed;  and, 
tbl8  court  here  proceeding  to  render  such 
judgment  against  tbe  Gulf  &  Interstate 
Bailway  Company  of  Texas  as  should  have 
been  rendered  by  the  court  below,  it  is 
ordered  and  adjudged  that  the  plaintiff 
Marrs  McLean,  do  have  and  recover  of 
and  from  the  defendant  Gulf  &  Interstate 
Railway  Company  of  Texas  the  sum  of 
$405.75,  with  6  per  cent  Interest  per  an- 
num thereon  from  the  15th  day  of  March, 
1907,  and  all  costs  of  suit,  except  the  costs 
incnired  by  reason  of  the  Kansas  City 
Southern  Railway  Company  having  been 
made  a  party  to  this  suit,  which  costs  are 
adjudged  against  the  plaintiff,  for  all  which 
eiecutlon  may  issue. 

Reversed  and  rendered  in  part    Affirmed 
In  part 


TOMPKINS  et  al.  v.  THOMAS  et  al.t 

(Court  of  Civil  Appeals  of  Texas.     March  16, 
1909.     Rehearing  Denied  April  8,  1909.) 

BOUNDARIKS  (8  0*)  —  CONSTBUCnON— OMrrXED 

Call. 
A  description  of  land  in  a  deed  gave  the 
length  and  direction  of  three  lines,  running  from 
the  beginning  point  south,  east,  and  north  to  a 
well-defined  point,  thence  calling  to  go  west  and 
south  far  enough  to  Include  400  acres  conveyed. 
There  was  nothing  to  indicate  that  the  lines 
thus  given  would  not  close,  but  a  calculation 
demonstrated  that  a  line  running  from  the 
northeast  comer  only  such  a  distance  west  as 
that  a  line  running  south  from  tbe  northwest 
comer  would  reach  the  beginning  point  would 
not  embrace  the  400  acres  within  the  bound- 
tries  described.  The  defect  in  tbe  description 
consisted  in  the  failure  to  state  the  length  of 
two  of  the  lines,  and  the  omission  of  a  line 
necessary  to  close  the  survey.  Held,  that  the 
description  was  not  fatally  defective,  but  would 
be  sustained  by  supplying  the  line  necessary  to 
close  the  survey,  which  would  include  the  quan- 
tity. 

^[Bd.  Note.— For  other  cases,  see  Boundaries, 
Dec  Dig.   S   9.*] 

Appeal  from  District  Conrt,  Tyler  County ; 
W.  B.  Powell,  Judge. 

Action  by  Richard  Tompkins  and  others 
against  J.  W.  Thomas  and  others.  Judgment 
for  defendants,  and  plaintiffs  appeal.  Re- 
versed and  rendered. 

P.  E.  McMahon  and  A  T.  McKinney,  for 
appellants.  Joe.  W.  Thomas  and  W.  A  John- 
MD,  for  appellees. 

McMEANS,  J.  This  suit  was  Instituted 
by  appellants  against  appellees  to  recover 
title  and  iKwseflsion  of  400  acres  of  land,  part 
of  tbe  Wm.  Cherry  1,476-acre  survey  in  Tyler 
county.  TblB  appeal  is  from  a  judgment  In 
favor  of  appellees  upon  a  second  trial.    The 


shown  themselves  entitled  to  a  Judgment,  If 
the  deed  from  Wm.  Cherry  to  A.  B.  Worsham, 
under  which  they  claim,  contains  a  sufficient 
description  of  the  land  in  controversy  to 
identify  it 

Appellants'  fifth  assignment  of  error  is  as 
follows:  "The  trial  court  erred  in  its  first 
conclusion  of  law,  which  Is  as  follows:  'First 
I  conclude  that  the  deed  offered  in  evidence 
from  Wm.  Cherry  to  A.  B.  Worsham,  of 
date  August  28,  1854,  does  not  describe  the 
land  as  set  out  in  plaintiffs'  petition  with 
sufficient  certainty  to  entitle  plaintiffs  to  re- 
cover. I  therefore  find  for  the  defendants, 
there  being  no  extrinsic  evidence  to  aid  the 
description  of  said  deed' — because  said  find- 
ing of  law  is  contrary  to  law,  and  the  evi- 
dence introduced  on  the  trial  of  said  cause, 
for  the  following  reasons:  The  said  deed 
from  Wm.  Cherry  to  Worsham  does  describe 
the  land  sued  for  in  this  case  with  sufficient 
certainty  to  Identify  the  same,  and  to  pass 
the  title  to  said  land  from  the  said  Cherry 
to  the  said  A.  B.  Worsham  by  the  terms  of 
said  Instrument,  because  the  terms  of  said 
deed,  taken  in  connection  with  the  location 
of  the  lines  of  the  tracts  conveyed  out  of 
said  survey  by  the  said  Cherry  to  W.  B.  Dil- 
lon in  1S49,  and  to  H.  M.  Farrier  In  1865, 
and  the  recitals  in  said  deeds  as  shown  by 
the  evidence,  and  other  extrinsic  evidence 
adduced  on  the  trial  of  said  cause,  conclusive- 
ly show  that  the  said  Cherry  intended  to  con- 
vey, and  did  convey,  to  the  said  Worsham 
the  premises  described  in  plaintiffs'  amended 
petition,  and  delineated  on  the  map  thereto 
attached."  We  are  of  tbe  opinion  that  the 
assignment  must  be  sustained.  The  descrip- 
tion of  tbe  land  in  the  deed  from  Cherry  to 
Worsham,  under  which  appellants  claim,  is 
as  follows:  "A  certain  tract  or  parcel  of  land 
&  beuig  in  Tyler  county,  situated  on  Cypress 
creek,  a  branch  of  Village  creek,  being  a 
part  of  said  Cherry  headrlght  beginning  at 
the  N.  E.  corner  of  a  survey  for  Elizabetb 
Strong,  a  stke  from  which  a  pine  15  in  dla 
mkd  J.  P.  brs  S.  72  deg.  W.  8  vrs.,  also  a 
pine  16  dla  mkd  X  brs  N.  ^  deg.  SC  B.  1 
vra. ;  thence  6.  with  the  E.  boundary  line 
of  said  survey  1,000  vrs.  to  a  comer  of  said 
Cherry  survey  a  stake  from  which  a  W.  O. 
14  in  dla  mkd  A  N.  brs  N.  55  deg.  50'  E.  7 
Vrs.,  also  a  pine  12  in  dia  mkd  X  brs  N.  67 
deg.  W.  7.6  vrs. ;  thence  E.  with  said  Cherry's 
S.  boundary  line  1,217  vrs.  to  tbe  S.  B.  cor- 
ner of  said  Cherry  survey  a  stake,  from 
which  a  red  oak  6  in  dia  mkd  A.  N.  brs  N. 
89  deg.  W.  12.8  vrs.,  also  a  W.  O.  8  In  dla 
mkd  X  brs  S.  72  deg.  16'  N.  11  vrs. ;  thence 
N.  along  said  Cherry's  B.  boundary  line 
1,466  vrs.  to  the  &  B.  comer  of  A.  B.  Har^ 
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din  snrvey ;  thence  west  and  south  far  enough 
to  include  four  hundred  acres  of  land." 

It  was  clearly  the  InXention  of  the  grantor 
to  convey  to  Worsham  400  acres  of  land ;  and. 
In  describing  this  quantity,  he  gave  the  length 
and  direction  of  three  lines,  running  from 
the  beginning  point  south,  thence  east,  thence 
north  to  a  well-defined  point,  thence  calling 
to  go  west  and  south  far  enough  to  include 
the  400  acres  conveyed.  There  is  nothing  to 
indicate  that  the  lines  thus  given  will  not 
close,  but  a  mathematical  calculation  demon- 
strates that,  a  line  running  from  the  north- 
east corner  only  su(!h  distance  west  as  that 
a  line  mnnlng  south  from  the  northwest  cor- 
ner would  reach,  the  beginning  point  would 
not  embrace  400  acres  within  the  boundaries 
described.  The  defect  In  the  description  con- 
sisted in  the  failure  to  state  the  length  of  two 
of  the  lines,  and  the  entire  omission  of  a 
line  necessary  to  make  the  survey  close. 
That  It  was  intended  to  convey  to  Worsham 
400  acres  Is  manifest  from  the  fact  that  the 
last  two  calls  show  that  the  tract  should  ex- 
tend far  enough  west  to  include  this  quanti- 
ty, and  from  the  further  fact  that  the  un- 
sold balance  in  the  tract  of  1,476  acres  was 
supposed  to  be  G76  acres,  as  shown  In  the 
recitals  In  the  deed  from  Cherry  to  Farrier, 
after  deducting  the  500  acres  sold  to  Dil- 
lon, as  to  the  proper  description  to  which 
there  is  no  question,  and  the  400  acres  sold 
to  Worsham.  Now  in  order  that  the  tract 
should  extend  far  enough  west  to  include 
the  400  acres.  It  was  necessary  to  run  from 
the  northwest  comer  a  distance  of  2,283.25 
varas,  which  would  carry  it  far  beyond  the 
point  where  a  line  running  south  would  reach 
the  beginning  iraint  But  a  line  run  from 
a  point  2,283.^  varas  from  the  northeast 
comer,  and  thence  south  466  varas  to  the 
south  boundary  line  of  the  Cherry  survey, 
would  Include  the  400  acres,  but  would  need 
another  call,  viz.,  east  with  Cherry's  south 
boundary  1,066.25  varas,  to  close  the  survey. 
It  Is  obvious  that  this  call  was  Inadvertently 
omitted.  By  supplying  this  line  the  requisite 
quantity  is  conveyed,  the  survey  is  properly 
closed  and  the  description  complete.  The 
omission  by  mistake  of  the  calls  for  one  line 
in  a  set  of  filed  notes  Is  a  matter  of  not  in- 
frequent occurrence.  "While,  therefore,  the 
proposition  that  the  calls  of  description  in 
question  correct  themselves,  and  show  the 
land  Intended  to  be  described,  Is  not  capable 
of  mathematical  demonstration,  yet  that  it 
la  trae  is  reasonably  certain.  Upon  such  cer- 
tainty we  act  in  all  the  highest  concerns  of 
life,  and  It  Is  sufficient  for  the  purpose  of  the 
law."  Mansel  v.  Castles,  93  Tex.  414,  65  S. 
W.  6S9. 

As  will  appear  from  our  opinion  rendered 
on  the  former  appeal,  we  held  the  descrip- 
tion of  the  land  In  plaintiffs'  petition,  and  In 
the  deed  under  which  plaintiffs  claim,  was 
so  Incomplete  as  to  render  the  petition  de- 


murrable and  the  deed  Incompetent  as  evi- 
dence. In  the  absence  of  allegations  of  ex- 
traneous facts  which  would  clear  up  the 
misdescription.  At  that  time  we  overlooked 
the  case  of  Mansel  v.  Castles,  and  our  at- 
tention was  not  called  to  It  In  the  briefs  of 
either  party.  Following  that  case,  we  think 
our  opinion  reversing  the  Judgment  and  re- 
manding the  cause  was  wrong,  and  that  the 
Judgment  should  have  been  affirmed.  As  all 
the  facts  appear  to  be  fully  developed,  and  as 
on  the  undisputed  evidence  appellants  are 
entitled  to  a  Judgment  for  the  title  and  pos- 
session of  the  land  in  controversy,  this  court 
will  here  render  such  Judgment  as  the  conrt 
below  should  have  rendered.  It  is  therefore 
ordered  and  adjudged  that  the  appellants 
do  have  and  recover  of  the  appellees  the  ti- 
tle apd  possession  of  the  land  described  In 
their  petition,  and  recover  of  appellees  all 
costs  in  this  behalf  Incurred,  for  which  they 
may  have  their  writs  of  possession  and  ex- 
ecution. 
Reversed  and  rendered. 


MITCHELL  V.  RUSHING  et  at 

(Court  of  Civil  Appeals  of  Texas.     March  25, 
1900.     On   Rehearing,  April   15.  1909.) 

1.  Appeai,  and  Ebbob  (I  1062*)  —  RsviEw — 
HABin,Ess  Ebbob — Submission  to  Jubt  of 
Construction  of  Contbaot. 

While  it  is  generally  the  duty  of  the  conrt 
to  construe  written  contracts,  and  iastnict  the 
jnry  as  to  their  legal  effect,  the  erroneous  sub- 
mission of  such  an  issue  to  a  jury  is  harmieas 
error,  except  where  the  jury  places  a  wrong 
construction  on  the  instrument. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent.  Dig.  H  4212-4218;  Dec  Dig.  i 
1062.*] 

2.  CONTBACTS    (I    228*)— PeRFOBUANCK— RJOBT 

TO  Compensation. 

Where  parties  to  a  contract  accept  the  ben- 
efit of  another  party's  services  nnder  the  con- 
tract, and  pay  him  a  portion  of  the  considera- 
tion, they  cannot  witlihold  the  remainder  of  the 
consideration,  unless  the  contract  gives  them 
the  right  to  do  so. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Dec.  Dig.  8  228.*] 

3.  Bbokebs   (S    49*)  — CoMPKNaATioir  — Ooh- 

TBACT. 

Defendants,  who  had  platted  a  subdivision, 
contracted  with  plaintiff  for  sale  of  the  lots, 
giving  him  the  exclusive  right  of  sale  for  six 
montlis.  Plaintiff  was  to  exercise  reasonable 
diligence  to  sell  the  property  within  the  time 
specified.  Defendants  were  to  receive  the  pro- 
ceeds until  they  amounted  to  S2,300,  after  which 
the  proceeds  were  to  be  divided  with  plaintiff 
as  compensation  for  his  services;  and,  if  there 
should  l>e  any  unsold  lots  after  defendants  had 
received  $2,300  an  undivided  quarter  interest 
was  to  be  convened  to  plaintiff.  Held,  that  the 
provision  requiring  defendants  to  convey  a  part 
of  the  unsold  lots,  being  only  a  part  of  the 
consideration,  was  independent  of  the  provision 
requiring  plaintiff  to  exercise  reasonable  dili- 
gence to  sell  all  the  Iota;  and,  upon  selling 
$2,300  worth  of  lote,  be  was  entitled  to  the 
share   of  proceeds  of   sulwequent   sales   within 
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the  contract  period,  and  also  to  a  conveyance  of 
a  fonrth  interest  in  the  unsold  lots. 

[Ejd.  Note.— For  other  cases,  gee  Brokers,  Dec 
Di».  I  49.*] 

4.  Brokebs  (S  80*)  —  Ck>iafiB8ion»— Action— 
Defenses. 

The  undertaking  of  plaintiff  to  exercise 
diligence  to  sell  all  the  property  was  one  for 
the  breach  of  which  defendants  could  recover 
in  a  separate  action  for  damages,  or  by  a  plea 
ia  reconvention  in  the  present  suit. 

[Ed.  Note.— For  other  cases,  see  Brokers,  Dec. 
Dig.  i  80.*] 

5.  CowTBACTB  n  147*)  — CoNSTBDCTiON  — In- 
tention  or   PASTIES. 

The  dominant  purpose  in  construing  a  con- 
tract ia  to  ascertain  the  real  intent  of  the  -pit- 
ties. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent  Dig.  8{  730,  743;   Dec.  Dig.  t  147.*] 

6.  Appiai.  and  Ebbob  (|  1177*)— Disposition 
or  Cause— RevebsaI/— Necessity  fob  New 
TBIAI/— ScmoiBNOT  OF  Vebdict. 

In  an  action  for  compensation  under  a 
contract  for  the  sale  of  lots  in  a  subdivision, 
where  an  issue  of  fact  was  raised  as  to  what 
lots  were  properlv  included  in  the  description  in 
the  contract,  and  a  general  verdict  for  defend- 
ants was  rendered,  so  that  It  could  not  be  said 
that  the  jury  had  passed  upon  the  question,  on 
reversing  the  judgment,  the  cause  will  be  re- 
manded for  a  new  trial,  that  the  issue  may  be 
determined. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,   Dec.   Dig.   i   1177.*] 

On  Motion  for  Rehearing. 

7.  CotJBTS  (I  82»)— APPKIiATE  COUKTS— RtTLES 
— NATDBE— ASSIONIfENTB  OF  EbBOB. 

Rules  as  to  presenting  assignments  of  error. 
I>eing  for  the  convenience  of  appellate  courts  to 
aid  in  the  orderly  dispatch  of  business,  are  di- 
rectory only,  and  may  be  waived  by  the  courts. 
[Ed.  Note.— For  other  cases,  see  Courts,  Cent 
Dig.  I  296;    Dec  Dig.  i  82.*] 

&  Appeal  and  Ebbob  (|  747*)— Resebvation 

OF    GBOT7ND8    OF    REVIEW  —  NECESSITT   FOB 

Cboss- Assignments. 

In  the  absence  of  cross-assignments  of  er- 
ror questioning  the  correctness  of  the  trial 
courts  ruling  striking  out  appellee's  plea  in 
reconvention  on  exception,  the  ruling  cannot 
be    reviewed. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Dec  Dig.  {  747.*] 

Appeal  from  District  Court,  Bosque  Coun- 
ty; O.  L.  Lockett,  Judge. 

Action  by  L.  B.  Mitchell  against  J.  A.  Rush- 
ing and  others.  Judgment  for  defendants, 
and  plalntur  appeals.  Reversed  and  re- 
manded. * 

S.  H.  Lumpkin,  for  appellant  J.  S.  Bounds 
and  Cureton  &  Coreton,  for  appellees. 

HODOES,  J.  Hie  appellees  were  the  own- 
era  of  a  tract  of  land  situated  in  the  suburbs 
of  Walnut  Springs  in  Bosque  county,  a  por- 
tion of  which  they  had  mapped  and  platted, 
caused  a  copy  to  be  placed  of  record  In  the 
office  of  the  county  clerk  of  that  county,  and 
designated  it  as  "Fairview  and  Roundhouse 
Addition  to  Walnut  Springs,  Tex."  Being 
desirous  of  seUlng  those  lots,  on  the  24th  day 
of  July,  1906,  they  entered  into  the  following 


contract  with  the  appellant,  Mitchell:  "This 
instrument  is  Intended  to  witness  the  follow- 
ing contract,  executed  in  duplicate,  this  day 
entered  into  by  and  between  J.  A.  and  C.  C. 
Rushing,  of  the  county  of  Bosque,  state  of 
Texas,  hereinafter  styled  parties  of  the  first 
part,  and  L.  B.  Mitchell,  of  Dallas  county, 
state  of  Texas,  hereinafter  styled  party  of 
the  second  part,  to  wit:  The  said  parties  of 
the  first  part  in  consideration  of  the  terms 
and  considerations  hereinafter  specified  give 
to  the  party  of  the  second  part  the  sole  and 
exclusive  right  to  sell  for  a  period  of  six 
months  from  this  date,  the  following  describ- 
ed property,  to  wit:  All  those  certain  lots 
and  blocks  of  land  known  as  "Fairview  and 
Roundhouse  Addition  to  the  Town  of  Walnut 
Springs,  Bosque  County,  Texas,*  except  those 
heretofore  sold,  upon  the  following  terms  and 
conditions:  Said  party  of  the  second  part 
agrees  and  binds  himself  to  exercise  reasona- 
ble diligence  In  bis  efforts  to  sell  and  dispose 
of  the  said  property  within  the  time  speci- 
fied and  upon  the  terms  hereinafter  named. 
The  said  second  party  also  agrees  to  direct 
and  supervise  the  improvement  and  laying 
out  said  property  by  grading  the  necessary 
streets,  staking  off  the  lots  and  blocks  and 
advertising  the  same  preparatory  to  offering 
It  for  sale.  All  lots  and  blocks  are  to  be  sold 
for  one-third  In  cash,  balance  In  vendor's  lien 
notes  due  In  six  and  twelve  months  from  date 
of  sale,  with  Interest  at  the  rate  of  10%  per 
annum,  unless  other  terms  offered  are  mutu- 
ally acceptable  to  the  parties  to  this  contract 
The  said  party  of  the  second  part  agrees 
and  binds  himself  to  deliver  and  pay  to  the 
parties  of  the  first  part  all  moneys  and  notes 
received  from  the  sale  of  said  land,  lots  and 
blocks  until  the  said  parties  of  the  first  part 
shall  have  received  the  sum  of  twenty-three 
hundred  dollars,  and  all  moneys  and  notes 
received  from  the  sale  of  said  land  In  excess 
of  the  sum  of  twenty-three  hundred  dollars 
shall  be  divided  between  the  parties  to  this 
contract  on  the  basis  of  75%  to  the  parties  of 
the  first  part  and  25%  to  the  party  of  the  sec- 
ond part  as  his  compensation  for  selling  said 
lots  and  blocks.  The  parties  of  the  first  part 
agree  and'  bind  themselves  to  make  general 
warranty  deeds  to  the  purchasers  of  all  lots 
and  blocks  sold.  The  parties  of  the  first  part 
are  to  defray  the  expenses  Incurred  In  the 
preparation,  advertising,  and  sale  of  said 
property.  Should  there  be  any  unsold  lots 
after  said  parties  of  the  first  part  have  re- 
ceived the  sum  of  twenty-three  hundred  dol- 
lars coming  to  them,  a  one-fourth  undivided 
Interest  in  said  lots  so  remaining  unsold  Is 
to  be  conveyed  by  general  warranty  deed  by 
the  parties  of  the  first  part  to  the  party  of 
the  second  part.  Should  the  entire  property 
be  sold  within  the  time  specified  the  said 
parties  of  the  first  part  are  to  take  their  pro- 
portion of  one-third  In  cash  and  two-thirds 
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In  notes,  and  the  said  party  of  the  second 
part  shall  take  the  same  proportion  in  cash 
and  notes." 

After  the  execution  of  this  contract  the  ap- 
pellant superintended  the  laying  oft  and  grad- 
ing of  the  streets,  according  to  the  terms  of 
his  contract,  and  advertised  an  auction  sale 
to  take  place  on  the  29th  day  of  August  fol- 
lowing. On  that  day  a  large  number  of  the 
lots  were  sold,  and  from  which  was  realized 
In  cash  and  notes  the  sum  of  $3,410.  The 
sum  of  $2,300  was  retained  by  appellees,  and 
the  excess  over  that  sum  was  divided  be- 
tween the  parties  in  the  proportion  specified 
In  the  contract  The  appellant,  who  resided 
at  Dallas,  did  not  again  return  to  Walnut 
Springs  tUl  a  short  time  before  the  expiration 
of  his  option.  Before  leaving  the  latter  place, 
however,  he  had  an  agreement  with  Bird  & 
Morris,  a  firm  of  real  estate  agents,  who  also 
owned  an  Interest  in  the  property  described 
in  the  contract,  by  which  they  were  to  repre- 
sent him  daring  his  absence,  and  to  accept 
and  close  with  any  offers  for  the  purchase  of 
lots  at  satisfactory  prices.  Bird  &  Morris,  in 
pursuance  of  that  authority,  sold  a  number 
of  the  lots,  and  the  appellees  also  sold  several 
of  them.  The  exclusive  right  to  dispose  of 
the  lots,  which  had  been  given  to  the  appel- 
lant, expired  on  the  24th  day  of  January, 
1907.  After  that  time  a  large  number  of 
the  lots  were  sold  by  the  appellees,  from 
which  they  realized  the  aggregate  sum  of  $2,- 
935.  Of  this  they  paid  the  appellant  $172.82, 
which  they  claimed  was  his  proportion  of  the 
receipts  from  lots  sold  during  the  six  months 
in  which  be  had  been  given  the  exclusive 
right  to  make  sales,  but  refused  to  pay  him 
any  portion  of  the  proceeds  realized  from  the 
sales  of  the  lots  made  after  that  time  had  ex- 
pired. On  the  12th  day  of  February,  1908, 
the  appellant  filed  this  suit  to  recover  one- 
fourth  of  the  proceeds  of  the  sales  of  the 
lots  made  by  the  appellees,  and  which  they 
had  refused  to  pay  over  to  him,  for  a  one- 
fourth  undivided  Interest  in  the  lots  then  un- 
sold, and  for  partition.  The  appellees  an- 
swered by  general  and  special  exceptions, 
a  general  denial,  and  specially  denied  that 
the  contract  sued  on  embraced  any  of  the 
lots  in  Fairview  and  Roundhouse '  addition, 
north  of  what  was  called  Denmark  street  as 
laid  off  and  designated  in  the  plat;  that  if 
the  contract  Included  any  of  those  lots.  It 
was  Inserted  by  a  mistake.  They  further 
pleaded  a  failure  of  consideration,  in  that  the 
appellant  had  failed  to  exercise  reasonable 
and  proper  diligence  in  his  efforts  to  sell 
said  property.  They  also  alleged  that  the 
appellant  had  agreed  to  return  and  hold  other 
auction  sales  for  the  purpose  of  disposing  of 
the  remainder  of  the  unsold  lots,  but  had  re- 
fused to  do  so.  Tbe  Jury  returned  a  general 
verdict  in  favor  of  the  defendants,  from 
which  the  appellant  prosecutes  this  appeal. 

In  addition  to  the  facts  above  mentioned 
the  testimony  shows  that  a  plat  of  what 
was  known  as  "Fairview  and  Roundhouse 


Addition  to  Walnut  Springs"  was  placed  of 
record  In  the  office  of  the  county  clerk  of 
Bosque  county,  showing  the  location  of 
streets  and  alleys,  together  with  the  blocks 
and  lots,  numbered  in  the  usual  way.  Den- 
mark street  is  shown  as  one  of  the  public 
streets  running  east  and  west,  and  north 
of  it  are  quite  a  number  of  lots  and  blocks 
included  in  the  recorded  map.  In  view  of 
the  manner  In  which  th6  errors  charged 
have  been  presented  by  the  appellant  In  hia 
brief  we  find  it  more  convenient  to  discuss 
the  questions  Involved  without  reference  to 
the  assignments  in  detail.  But  we  think  it 
proper,  in  this  connection,  to  call  the  atten- 
tion of  counsel  for  appellant  to  the  fact  that 
in  the  preparation  of  his  Inrlef  he  has  ig- 
nbred  most  of  the  rules  adopted  for  guid- 
ance in  the  preparation  of  cases  for  appeal. 
To  refuse  to  consider  the  assignments  In 
this  case  because  of  the  failure  to  comply 
with  those  rules  would,  we  think,  result  in 
a  miscarriage  of  Justice,  and  tor  that  reason 
alone  we  decline  to  sustain  the  objections 
made  by  the  appellees. 

The  vital  question  presented  is.  Was  the 
evidence  sufficient  to  support  the  verdict  and 
Judgment?  The  suit  is  based  upon  the  writ- 
ten contract  hereinbefore  set  out,  and  this 
clearly  entitled  appellant  to  a  Judgment,  un- 
less his  engagement  to  exercise  reasonable 
diligence  to  dispose  of  the  property  during 
the  six  months  of  his  exclusive  option  be 
treated  as  a  condition  upon  the  faithful  per- 
formance of  which  his  right  to  compensa- 
tion was  made  to  depend,  and,  further,  un- 
less the  evidence  Justified  the  Jury  in  finding 
that  he  had  failed  to  comply  with  that  pro- 
vision of  the  contract  The  appellant  relies 
upon  the  following  provision  in  the  con- 
tract: "Should  there  be  any  unsold  lots 
after  said  parties  of  the  first  part  have  re- 
ceived the  sum  of  twenty-three  hundred  dol- 
lars coming  to  them,  a  one-fourth  undivided 
Interest  in  said  lots  so  remahting  unsold  la 
to  be  conveyed  by  general  warranty  deed  by 
the  parties  of  the  first  part  to  the  party  of 
the  second  part  [appellant]."  The  only  de- 
fense urged  against  the  enforcement  of  this 
provision  is  the  alleged  failure  on  the  part 
of  the  appellant  to  exercise  reasonable  dili- 
gence, as  he  had  agreed  to  do,  in  making 
sales  of  the  lots  after  the  auction  sale  by 
him  on  the  29th  of  August,  1906.  This  de- 
fense is  presented  In  the  form  of  a  plea  of 
failure  of  consideration.  The  court  below 
submitted  the  question  to  the  Jury,  with  in- 
structions to  find  in  favor  of  the  appellees 
In  the  event  they  found  that  appellant  had 
not  complied  with  this  provision  of  his 
agreement  Generally  it  is  the  duty  of  the 
court  to  constme  written  contracts,  and  in- 
struct the  Jury  as  to  their  legal  effect;  and 
it  is  error  to  submit  such  issues  to  the  Jury. 
Soell  V.  Hadden,  85  Tex.  187,  19  S.  W.  1087; 
1  Thompson  on  Trials,  |  1196.  But  such  an 
error,  when  committed,  is  available  on  ap- 
peal as  a  ground  of  reversal  only  in  the 
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event  tbe  Jury  places  a  wrong  construction 
on  the  written  Instrument;  otherwise .  the 
error  wUl  be  harmless.  The  verdict  of  the 
jury  In  this  case  can  be  accounted  for  only 
upon  a  construction  which  we  think  Is  erro- 
neous; that  Is,  that  the  right  to  an  nndlrld- 
ed  interest  In  the  unsold  lots  depended  on 
the  performance  of  the  agreement  to  exer- 
cise reasonable  diligence  to  sell  the  remain- 
der of  the  property.  The  language  of  the 
contract  is  plain  and  unambiguous,  and 
there  is  no  necessity  for  resorting  to  ex- 
traneous circumstances,  or  parol  testimony, 
to  aid  in  its  interpretation.  But  should  this 
be  done,  the  testimony  which  the  appellees 
offered  in  that  connection  strengthens  the 
construction  which  we  have  placed  upon  it 
It  will  be  observed  that  the  contract  con- 
tains the  provision  that  the  appellant  was 
not  to  receive  any  commissions  on  sales  till 
after  he  had  sold  a  snfBcient  number  of 
lots  to  realize  the  sum  of  $2,S0O.  One  of 
the  apiwllees  testified  that  the  reason  for  In- 
serting that  provision  was  that  they  desired 
to  first  get  back  what  the  land  had  cost 
Ibem  and  the  expenses  of  making  the  sale. 
Tbey  estimated  this  at  |Z,SOO.  This  ac- 
Gonnts  tor  why  appellant's  right  to  compen- 
sation was  thus  postponed  till  that  sym  was 
realized  from  his  sales,  and  for  the  further 
fact  that  his  commissions  were  fixed  at  the 
amount  stipulated.  The  undisputed  testi- 
mony shows  tliat  on  the  first  day  of  the  auc- 
tion sales  more  than  |2,300  was  received 
from  the  sale  of  lots.  According  to  the  plain 
language  of  the  contract,  he  had  then  earn- 
ed the  compensation  which  appellees  had 
agreed  to  allow  him — one-fourth  of  the  cash 
and  notes  In  excess  of  $2,300,  and  an  un- 
divided one-fourth  of  the  lots  remaining  un- 
sold. Any  other  constmction  would  be  treat- 
ing the  agreement  to  exercise  reasonable 
diligence  to  dispose  of  all  of  the  property, 
and  that  in  which  appellees  bound  them- 
selves to  convey  an  undivided  one-fourth 
interest  in  the  unsold  lots,  as  mutually  de- 
pendent covenants.  The  right  to  an  undivid- 
ed one-fourth  of  the  unsold  lots  was  only  a 
part  of  the  consideration  which  the  appel- 
lant was  to  have  for  his  services  in  selling 
a  sufficient  number  of  lots  to  make  the  re- 
ceipts amount  to  $2,300.  It  is  not  contended 
that  at  the  end  of  the  first  day's  sales  ap- 
pellant was  not  entitled  to  one-fourth  of  the 
excess  of  the  money  realized,  nor  Is  It  dis- 
pnted  that  he  was  also  entitled  to  one-fourth 
of  what  his  agents,  Bhrd  &  Morris,  sold 
thereafter.  How,  then,  can  it  be  said  that 
be  was  entitled  to  one  portion  of  the  con- 
sideration which  the  contract  gave  him,  and 
not  to  the  other?  No  question  is  raised 
about  appellant's  having  performed  his  con- 
tract in  part  at  least,  and  that  appellees  had 
accepted  the  benefits  of  his  services  and 
paid  him  a  portion  of  that  consideration. 
Having  done  this,  they  cannot  now  be  heard 
to  say  that  he  is  not  entitled  to  the  remain- 
der, onless  tbey  can  point  to  a  provision  in 


the  contract  which  confers  upon  them  the 
right  to  do  so.  Wiley  v.  Inhabitants  of 
Athol.  160  Mass.  426,  23  N.  E.  3U,  6  L.  B.  A. 
343;  Kauflman  v.  Reader,  108  Fed.  171,  47 
C.  C.  A.  278,  84  L.  R.  A.  247.  The  sUpula- 
tlons  in  this  instrument  must  be  treated  as 
independent.  The  covenant  by  which  the 
appellees  agreed  to  convey  a  part  of  the  un- 
sold lots,  being  only  a  part  of  the  considera- 
tion, must  be  regarded  as  independent  of 
that  provision  requiring  the  appellant  to 
exercise  reasonable  diligence  to  sell  all  of 
the  lots.  Broumel  v.  Bayner,  68  Md.  47,  11 
AU.  833;  Antonelie  v.  Kennedy,  140  Cal. 
309,  73  Pac.  966;  Deacon  v.  Blodget,  111 
Cal.  416,  44  Pac.  159;  By.  Co.  v.  Butler,  80 
Cal.  577. 

The  dominant  purpose  in  construing  a 
contract  in  all  cases  is  to  ascertain  the  real 
intent  of  the  parties.  Had  the  parties  in- 
tended that  a  failure  to  press  the  sale  after 
the  auction  on  the  29th  of  August  should 
forfeit  the  right  of  the  appellant  to  any  of 
the  unsold  lots  remaining  thereafter,  tbey 
failed  to  use  any  language  expressive  of  such 
a  purpose.  We  must  therefore  regard  the  un- 
dertaking on  the  part  of  the  appellant  to  exer- 
cise reasonable  diligence  to  sell  all  of  the 
property  as  an  independent  covenant,  for  a 
breach  of  which  the  aggrieved  parties  might 
seek  recompense  in  a  separate  action  for 
damages,  if  any  there  were,  or  by  a  plea 
in  reconvention  in  the  present  suit.  There 
was  no  reason  why  they  should  have  in- 
tended a  forfeiture,  on  the  part  of  the  ap- 
pellant, of  any  or  all  of  his  commissions  for 
a  failure  to  continue  to  exercise  reasonable 
diligence  to  the  end  of  bis  term  of  six 
months,  because  it  was  to  his  interest,  as 
well  as  to  that  of  the  appellees,  that  he 
should  seU  the  remainder  of  the  property  as 
rapidly  as  possible,  and  for  as  high  a  price 
as  was  practicable.  The  evidence  Is  in  con- 
flict as  to  whether  or  not  he  agreed  to  have 
any  other  auction  sales,  or  whether  he  did 
In  fact  exercise  reasonable  diligence  in  un- 
dertaking to  sell  the  remainder  of  the  lots; 
but,  in  view  of  the  disposition  we  make  of 
the  case,  we  think  a  determination  of  that 
Issue  is  wholly  immaterial,  and  that  it 
should  not  have  been  submitted  to  the  Jury. 
The  contract  sued  upon  bad  the  effect  of 
Investing  the  appellant  with  an  undivided 
one-fourth  interest  in  the  lots  belonging  to 
the  plat  of  land  which  he  was  to  sell,  and 
which  remained  unsold  after  the  auction 
sale  made  by  him  on  the  29th  of  August, 
1906.  Moss  &  Baley  v.  Wren  (Tex.)  113  S. 
W.  739.  The  court  should  have  so  instruct- 
ed the  jury. 

There  is  some  controversy  as  to  whether 
those  lots  lying  north  of  Denmark  street 
were  a  part  of  the  addition  which  the  appel- 
lant was  to  sell.  The  contract  merely  de- 
scribes the  property  as  "all  those  certain 
lots  and  blocks  known  as  Tahrview  and 
Roundhouse  Addition  to  Walnut  Springs."* 
No  reference  is  made  to  any  deed  or  record 
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for  the  purpose  of  Identifying  the  lota  and 
blocks  specified.  The  appellant  testlQes  that 
he  was  sbotrn  the  plat  which  was  of  record, 
and  this  was  pointed  out  to  him  as  the  prop- 
erty he  was  to  sell.  It  Is  an  Issue  of  fact 
as  to  how  many  lots,  and  what  lots,  were 
properly  to  be  included  within  the  descrip- 
tion mentioned  In  the  contract  The  appel- 
lees baring  raised  that  question  by  a  proper 
pleading,  It  was  a  pertinent  issue  to  be  8Ul>- 
mltted  to  the  jury.  On  account  of  the  ver- 
dict being  general,  we  cannot  say  that  the 
jury  has  passed  upon  that  question.  The 
case  win  therefore  hare  to  be  remanded  in 
order  for  this  issue  to  be  determined,  and 
also  for  a  partition  of  such  property  as  the 
contract  shows  the  appellant  is  entitled  to 
have  awarded  to  him  in  the  dlTislon  be- 
tween him  and  the  appellees. 

The  judgment  is  reversed,  and  the  cause 
remanded. 

On  Rehearing. 

In  their  motion  for  rehearing  the  appel- 
lees insist  that  this  court  should  not  have 
considered  the  assignments  presented  in  the 
appellant's  brief  In  the  original  disposition 
of  the  case.  A  sulBclent  reply  to  this  is 
found  in  the  fact  that  we  have  already  con- 
sidered the  assignments  objected  to.  We 
understand  that  the  rules  which  it  Is  claim' 
ed  were  violated  In  presenting  the  assign- 
ments on  this  appeal  were  adopted  for  the 
convenience  of  the  appellate  courts,  to  aid 
in  the  rapid  and  orderly  dispatch  of  the 
business,  and  are  directory  only.  Having 
once  waived  the  authority  to  disregard 
those  assignments  for  noncompliance  with 
the  rules,  and  having  performed  whatever 
additional  labor  was  thereby  entailed,  it 
would  be  inexcusable  In  us  to  now  set  aside 
what  we  have  done  solely  on  account  of  the 
objection  made. 

It  is  also  contended  by  appellees  that  we 
erred  In  our  construction  of  the  contract 
made  between  the  parties  to  this  suit  They 
insist  that  the  appellees  and  the  appellant 
sustained  the  relation  of  principals  and 
agent;  that  appellant's  contract  was  that 
of  a  broker,  in  which  be  undertook  to  per- 
form certain  services  for  a  stipulated  com- 
pensation, and  that  the  failure  to  perform 
those  services  In  whole  or  in  part  would 
be  a  good  defense  against  an  action  to  recov- 
er compensation,  or  at  least  as  to  so  much 
thereof  as  had  not  been  properly  earned. 
They  further  claim  that  the  disposition  we 
make  of  the  case  puts  them  in  the  attitude 
of  having  to  pay  the  agent  his  compensation 
and  then  sue  him  for  damages  for  a  failure 
to  perform  the  services  he  contracted  to 
perform.  This  argument  Indicates  a  mis- 
conception of  the  nature  and  terms  of  the 
contract  and  of  the  true  subject-matter  of 
this  suit  It  may  be  conceded  as  a  fftct 
that  appellant  Mitchell,  was  a  broker,  and 
as  such  entered  Into  the  contract  to  sell 
certain  real  estate  for  the  appellees,  and 


that  this  suit  Is  for  his  compensation  for 
making  the  sales  In  pursuance  of  that  under- 
taking. The  compensation  Mitchell  was  to 
receive,  and  that  for  which  he  sues,  was  not 
to  be  gauged  by  the  time  he  gave,  or  the 
energy  he  expended,  or  the  degree  of  dili- 
gence be  exercised  in  his  efforts  to  sell  the 
property,  but  by.  the  results  which  'he  ac- 
complished. When  those  results  amounted 
to  sales  sufficient  to  enable  the  appellees  to 
realize  $2,300,  then,  according  to  the  plain 
terms  of  the  contract  Mitchell  had  earned 
bis  compensation,  and  was  entitled  to  de- 
mand its  payment  Had  be  been  hired  for 
a  salary  to  give  his  services  for  a  designated 
term  as  an  agent  or  broker,  and  bad  failed 
In  whole  or  In  part  to  render  the  services 
which  he  had  agreed  to  perform,  then  the 
rule  relied  on  by  the  counsel  for  appellees 
would  be  applicable.  Mitchell's  agreement 
to  exercise  reasonable  diligence  to  sell  the 
property  during  the  time  he  had  the  exclu- 
sive right  to  handle  it  was  a  covenant  for 
the  protection  of  the  appellees  against  dam- 
ages such  as  might  result  from  the  loss  of 
advantageous  shies  while  the  property  was 
exclusively  In  Mitchell's  hands,  and  was  no 
part  of  the  consideration  for  his  commis- 
sions. liCt  us  suppose  that  Mitchell  had  giv- 
en his  entire  time,  and  had  exercised  the 
utmost  diligence  to  sell  this  property,  but 
had  failed  to  sell  any  or  enough  to  realize 
the  sum  of  $2,300,  clearly  he  would  not  have 
earned  any  part  of  the  commissions,  and 
would  be  entitled  to  no  compensation.  On 
the  other  band,  if  he  had  given  only  a  small 
fraction  of  his  time  to  the  sale  of  the  lots, 
and  had  been  ever  so  careless  in  his  efforts, 
but  had  succeeded  In  making  sales  of  all  of 
the  property,  there  could  be  no  controversy 
about  bis  having  earned  his  full  commis- 
sions. Hence  whatever  injury  may  have 
been  sustained  by  the  appellees  by  reason  of 
the  failure  of  Mitchell  to  exercise  reason- 
able diligence  In  selling  the  lots  would  prop- 
erly be  classed  as  damages,  recoverable  in 
an  action  for  that  purpose,  and  could  not  be 
made  available  as  a  defense  under  a  pleti 
of  failure  of  consideration.  It  cannot  be 
said  that  a  failure  to  exercise  reasonable 
diligence  In  his  efforts  to  sell  the  property 
was  a  failure  to  perform  the  consideration 
In  this  contract  unless  it  can  also  be  said 
that  the  exercise  of  that  diligence  was  itself 
the  services  for  which  he  was  to  be  paid. 
Appellees'  construction  of  the  contract  la 
untenable,  and  the  argument  based  upon  it 
is  equally  so. 

Appellees  complain  that  in  disposing  of 
the  case  in  the  manner  we  have  they  are 
left  practically  remediless  In  recovering 
damages  against  Mitchell  for  the  failure  to 
exercise  the  reasonable  diligence  which  he 
agreed  to  exercise  in  his  efforts  to  sell  the 
property.  They  claim  that  they  filed  in  the 
trial  court  a  plea  in  reconvention  claiming 
damages,  but  that  It  was  stricken  out  on  ex- 
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ceptlon.  No  cross-assignments  having  been 
presented  In  the  record  calling  In  question 
the  correctness  of  this  ruling  of  the  court, 
•we  are  not  called  upon  to  say  whether  or 
not  the  trial  court  erred  In  so  doing.  They 
were  not  forced  to  submit  to  that  ruling 
without  complaint,  but,  baring  done  so, 
must  abide  the  consequenceck 
Tbe  motion  Is  overruled. 


GOODWIN  &  McFABLAND  t.  BURTON 

et  at 

(Court  of  Civil  Appeals  of  Texas.     March  26, 

1909.     Rehearing  Denied   April   15,   1809.) 

3.  P1.EDOE8  (I  58*)— AcnoR  on  Right  or  Ao- 
TiON  Pij:doed. 

A  creditor  of  a  payee  of  a  note  who  re- 
ceives it  as  security  for  an  indebtedness  exceed- 
ing the  note,  or  in  payment  of  the  indebtedness, 
is  the  legal  owner  thereof,  and  may  sue  tbe 
maker  and  the  independent  executrix  of  the  de- 
ceased payee  on  his  indoisement  of  the  note. 

[E<d.  Note.— For  other  cases,  see  Pledges,  Cent 
Dig.  {  186;    Dec.  Dig.  i  58.*] 
2.  B1L1.S  AND  Notes  (S  460*)— Aonons— Pab- 

TIES. 

The  indorsee  of  a  note  may  sne  in  one 
action  the  maker  and  tibe  independent  executrix 
of  the  payee  on  his  indorsement  of  it. 

[E<d.   Note.— For  other   cases,   see   Bills   and 
Notes.  Cent  Dig.  {  1437;   Dec.  Dig.  i  460.*J 
S.  VENxnc  ({  22*)— RxsiDKHCB  or  Pabtvs. 

An  action  on  a  note  against  the  maker  and 
the  independent  executrix  of  tbe  deceased  payee 
indorsing  it  may  be  bronght  in  the  county  of 
the  residence  of  the  independent  executrix, 
though  the  maker  resides  in  another  connty. 

[Ed.  Note.— For  other  cases,  see  Venue,  Cent 
Dig.  I  86;  Dec.  Dig.  i  22.*] 

4.  Biixs  AifD  Notes  (i  869*)  —  Biohtb  or 
Bona  Fide  Holder. 

Where  the  maker  of  a  note  placed  it  in  the 
possession  of  the  payee  under  an  agreement 
nmiting  the  payee's  right  to  dispose  of  it  and 
the  payee  delivered  it  in  violation  of  tbe  agree- 
ment, to  an  innocent  purchaser,  the  maker  was 
estopped  as  against  the  innocent  purchaser  from 
urging  the  defense  that  the  note  had  never  been 
delivered. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,  Cent  Dig.  {  951 ;  Dec.  Dig.  i  369.*] 

5.  Appeai.  and  Ebbob  (|  781*)— Absionmentb 
or  Ebbob— SumoiBNCT. 

An  assignment  of  error  complaining  of  the 
verdict  on  the  ground  that  it  is  contrary  to 
the  evidence  is  too  general  to  require  considera- 
tion on  appeal. 

[Ed.  Note.^For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  3017-3021;  Dec.  Dig.  | 
731.*] 

Appeal  from  District  Court,  Anderson 
County;  B.  H.  Gardner,  Judge. 

Action  by  A.  G.  Burton  against  A.  A.  Good- 
win and  others.  In  which  defendants  A.  A. 
Goodwin  and  another  seek  Judgment  from 
codefendant  Mrs.  MoUle  B.  Pickens,  execu- 
trix of  S.  N.  Pickens,  deceased.  From  a 
judgment  for  plaintiff  and  against  defendants 
A.  A.  Goodwin  and  another  on  their  cross- 
action  against  codefendant,  defendants  A.  A. 
Goodwin  and  another  appeal.    Affirmed. 


G.  R.  Whitley  and  Jno.  F.  Weeks,  for  ap- 
pellants. W.  B.  Morris  and  Thos.  B.  Green- 
wood, for  appellees. 

PLEASANTS,  C.  J.  This  suit  was  bronght 
by  appellee  Burton  against  A.  A.  Goodwin 
and  E.  3.  McFarland,  makers,  and  against 
Mrs.  Mollle  E.  Pickens,  Independent  execu- 
trix of  the  last  will  of  S.  N.  Pickens,  deceas- 
ed, who  was  Indorser,  of  two  notes  for 
$493.27  each,  executed  January  30,  1907.  and 
payabl^to  S.  N.  Pickens  or  order  six  and 
twelve  months  after  date  respectively,  with 
interest  at  10  per  cent,  per  annum  and  10 
per  cent  attorney's  fees  In  event  default 
should  be  made  in  the  payment  of  said  notes 
at  maturity.  The  petition  alleges  the  exe- 
cution and  delivery  of  the  notes,  their  trans- 
fer by  S.  N.  Pickens  to  plaintiff  for  a  valu- 
able consideration  on  June  19,  1907,  without 
notice  to  plaintiff  of  any  defense  which  tbe 
makers  might  have  to  same,  and  the  failure 
and  refusal  of  defendants  to  pay  same, 
though  often  requested  so  to  do.  Recovery  la 
asked  against  all  of  the  defendants  for  the 
amount  of  the  principal  and  Interest  due 
upon  said  notes  and  the  10  per  cent  attor- 
ney's fees  as  therein  provided. 

The  defendants  Goodwin  and  McFarland 
filed  plea  of  privilege  to  be  sued  In  Palo  Pinto 
county  where  they  both  reside,  and,  in  con- 
nection with  and  support  of  said  plea  of 
privilege,  they  also  filed  tbe  following  plea: 

"Now  comes  A.  A.  Goodwin  and  E.  J.  Mc- 
Farland, two  of  the  defendants  in  the  above 
styled  and  numbered  cause,  and  say  that 
the  plaintiff  cannot  prosecute  this  suit  against 
their  defendants,  viz.,  Mrs.  Mollie  J.  Pickens, 
executrix  of  S.  N.  Pickens,  deceased,  and  A. 
A.  Goodwin  and  E.  J.  McFarland,  Jointly, 
because  there  Is  not,  nor  can  there  be,  any 
joint  cause  of  action  existing  against  them; 
that,  if  In  this  cause  there  could  be  a  cause 
of  action  at  all,  it  would  first  be  against  Mrs. 
Mollle  J.  Pickens,  the  administratrix  of  the 
estate  of  S.  N.  Pickens,  deceased,  and  that 
no  suit  could  be  bronght  against  her  at  tUs 
time  because  as  these  defendants  are  inform- 
ed and  verily  believe,  and  now  charge  the 
fact  to  be,  tbe  pretended  claim  against  her 
by  the  indorsement  of  the  said  S.  N.  Pick- 
ens, deceased,  of  the  note  herein  sued  on, 
which  has  not  In  due  form  been  presented 
to  her  as  said  executrix,  and  that  the  same 
has  not  been  refused  ^  her,  and.  If  the  same 
is  not  a  binding  obligation  against  tbe  de- 
ceased S.  N.  Pickens,  then  this  court  could 
have  no  Jurisdiction  against  her  as  admin- 
istratrix of  such  estate,  and  that  tbe  joinder 
of  these  defendants,  together  with  the  said 
Mrs.  Mollle  J.  Pickens,  administratrix,  is  a 
nonjoinder  of  defendants  for  the  sole  purpose 
of  giving  tills  court  jurisdiction  against  these 
defendants.  That  if  such  note  ever  existed, 
it  was  not  a  binding  obligation  against  these 
defendants,  then  they  say  that  they  are  not 
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properly  joined  as  defendants  with  the  said 
Mrs.  MolUe  J.  Pickens,  for  the  reasons  above 
stated.  Wherefore  they  pray  the  court  A. 
A.  Goodwin.    B.  J.  McFarland,  per  A.  A.  O. 

"Now  comes  A.  A.  Goodwin,  for  himself 
and  his  partner,  E.  J.  McFarland,  and  says 
on  oath  that  the  above  and  foregoing  allega- 
tions are  true  as  to  the  best  of  bis  knowl- 
edge and  belief.    A.  A.  Goodwin. 

"Sworn  to  and  subscribed  before  me  this 
26th  day  of  November,  1907.  J.  F.  Brown, 
Clerk  District  Court,  Anderson  County.  [L. 
S.]" 

Subject  to  these  pleas,  said  defendants 
filed  an  answer  containing  a  general  excep- 
tion and  several  special  exceptions  to  plain- 
tiff's petition,  the  nature  Of  which  is  unneces- 
sary to  set  out,  and  also  the  following  plea: 

"And  the  defendants  A.  A.  Goodwin  and 
E.  J.  McFarland  say  that  the  note  sued  on 
by  plaintiffs  in  this  cause  never  was  in  fact 
executed  and  delivered  by  them  to  the  said 
S.  N.  Pickens,  or  any  other  person,  and  that 
the  said  note  was,  in  fact,  never  delivered  to 
any  person  for  any  purpose  whatsoever,  and 
that  the  execution  of  same  was  made  without 
defendants'  knowledge  or  consent,  and  that 
they  nor  either  of  them  have  never  at  any 
time  since  ratified  or  confirmed  the  same. 
Wherefore  the  defendants  pray  that  said 
note  or  instrument  In  writing,  is  not  their 
acts  or  deed  and  of  this  he  puts  himself  upon 
the  country,  and  for  further  plea  in  this 
behalf  the  defendants  A.  A.  Goodwin  and 
E.  J.  McFarland  deny  each  and  every  alle- 
gation in  plaintifTs  petition,  and  say  that 
the  same  is  untrue  and  demand  strict  proof 
of  the  same." 

This  plea  was  verified  by  the  affidavit  of 
defendant  Goodwin.  They  further  answer. 
In  substance,  that  the  notes  sued  on  were 
executed  by  said  defendants  in  payment  of 
the  purchase  money  of  an  Insurance  business 
in  the  city  of  Mineral  Wells  sold  to  them 
by  S.  N.  Pickens,  on  or  about  the  20th  day 
of  January,  1907;  that  they  agreed  to  pay 
the  said  S.  N.  Pickens  the  sum  of  $2,500  for 
said  business,  provided  the  premiums  upon 
insurance  then  in  force  upon  the  books  of 
said  Pickens  amounted  to  the  sum  of  $2,000 
per  annum;  that  they  paid  the  said  Pickens 
the  sum  of  $1,100  In  cash  and  signed  the  two 
notes  before  mentioned  with  the  distinct 
understanding  that  they  were  to  remain  in 
the  safe  in  said  Insurance  office  until  an 
examination  of  the  bo(A[S  of  said  business  by 
an  expert  should  show  that  said  annual  pre- 
miums amounted  to  the  sum  of  $2,500,  and 
were  not  to  be  delivered  to,  or  become  the 
property  of,  said  Pickens,  unless  said  exam- 
ination of  the  books  developed  the  fact  be- 
fore stated;  that,  after  the  examination  of 
said  books  by  an  expert  examiner  began, 
said  Pickens,  knowing  that  the  examination 
would  show  that  the  premiums  on  the  poli- 
cies in  force  on  said  books  would  not  amount 
to  $2,500,  and  having  a  key  to  the  safe  in 
which  the  notes  were  deposited,  took  them 


from  said  safe  without  the  knowledge  of 
defendants,  and  said  notes  were  never  delly- 
ered  by  these  defendants,  but  were  stolen 
from  said  safe  as  aforesaid;  that  the  exam- 
ination of  said  books  by  tlie  expert  examiner 
demonstrated  that  the  premiums  on  the  poll-' 
cies  In  force  therein  did  not  amount  to  more 
than  $600  per  aimum,  and  that  upon  ascer- 
taining the  facts  that  said  notes  had  been 
stolen,  &nd  that  the  amount  of  said  pre- 
miums was  less  than  $2,500,  these  defend- 
ants on  June  12,  1907,  before  the  pretended 
purchase  of  the  notes  by  plaintiff,  by  an  ad- 
vertisement In  the  Daily  Index,  a  dally  paper 
published  in  the  city  of  Mineral  Wells,  advis- 
ed the  public  of  the  facts  In  regard  to  said 
notes  and  warned  every  one  from  purchas- 
ing same;  that  the  plaintiff  was  in  Mineral 
Wells  at  the  time  said  notice  was  published 
and  was  a  reader  of  said  paper  and  saw  and 
read  said  notice,  or  by  the  use  of  ordinary 
care  could  have  seen  the  same  before  be  ac- 
quired said  notes,  and  Is  therefore  charged 
with  notice  of  the  fact  that  the  notes  were 
void  for  want  of  consideration.  It  is  further 
specially  denied  that  the  plaintiff  purchased 
said  notes  or  that  the  same  were  transferred 
to  him  as  collateral  security  for  any  indebt- 
edness due  him  from  said  Pickens.  The 
answer  concludes  with  a  prayer  that  plaintiff 
take  nothing  against  said  defendants,  and 
that  they  recover  against  their  codefendaut, 
Mrs.  Mollle  J.  Pickens,  executrix,  the  sum 
of  $1,100. 

The  defendant  Mrs.  Pickens  answered  by 
general  denial  of  both  the  allegations  of  the 
petition  and  the  answer  of  her  codefendanta, 
and,  specially  answering  the  prayer  of  said 
defendauts'  answer  for  Judgment  against 
her  for  the  $1,100  paid  by  them  to  her  tes- 
tator as  part  of  the  purchase  money  for  said 
insurance  business,  she  avers  that,  if  the 
facts  stated  in  the  answer  of  said  defendants 
are  true,  said  defendants  "with  full  knowl- 
edge of  all  material  facts  elected  to  affirm 
and  did  affirm  and  ratify  the  purchase  by 
them  of  the  Insurance  business  of  S.  N. 
Pickens  &  Co.,  and  their  said  promissory 
notes  and  the  delivery  of  same  to  S.  N.  Pick- 
ens, and  they  cannot  now  successfully  de- 
feat payment  of  same  after  having  so  rati- 
fied their  contract  with  S.  N.  Pickens  &  Co., 
and  the  delivery  of  said  notes  to  him,  and 
after  having  appropriated  all  the  benefits 
of  their  purchase  from  S.  N.  Pickens  &  Co., 
and  this  she  Is  ready  to  verify,  wherefore 
she  prays  Judgment,"  etc. 

Upon  the  trial  in  the  court  below  the  case 
was  submitted  to  a  Jury  upon  special  is- 
sues, and  upon  the  return  of  verdict  Judg- 
ment was  rendered  in  favor  of  plaintiff  in 
accordance  with  the  prayer  of  his  petition, 
and  against  defendants  Goodwin  and  McFar- 
land on  their  cross-action  against  Mrs.  Pick- 
ens. From  this  Judgment,  the  defendants 
Goodwin  and  McFarland  have  appealed. 

The  special  issues  submitted  to  the  Jury 
and  the  findings  thereon  are  M  Collowa; 
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"Question  First:  Did  Goodwin  and  Mc- 
Farland  execute  the  notes  sued  on?  To  the 
first  question  we  answer  'Yes.' 

"Question  Second:  Were  the  notes  sued 
on  delivered  to  S.  N.  Pickens  by  Goodwin  & 
McFarland,  or  by  their  authority?  To  the 
second  question  we  answer  'Yes.' 

"Question  Third:  Did  Pickens  without  the 
knowledge  or  consent  or  authority  of  Good- 
win or  McFarland  abstract  the  notes  sued 
on  from  their  possession?  To  the  third  ques- 
tion we  answer  'No.' 

"Question  Fourth:  Were  the  notes  sued 
on  ever  transferred  by  Pickens  to  Burton, 
and.  If  BO,  when  and  for  what  purpose?  To 
the  fourth  question  we  answer  'Yes;  June 
19,  1907,  for  Indebtedness.' 

"Question  Fifth:  At  the  time  Burton  acquir- 
ed possession  of  the  notes  from  Pickens,  If 
he  acquired  them,  did  he  have  any  notice 
that  Goodwin  &  McFarland  had  repudiated 
the  payment  of  the  notes  or  any  part  there- 
of?   To  the  fifth  question  we  answer  'No.' 

"Question  Sixth:  Did  Barton  receive  the 
notes  sued  on  for  collection  as  the  agent  of 
Pickens?  To  the  sixth  question  we  answer 
•No.' 

"Question  Seventh:  Did  Burton  receive 
the  notes  sued  on  as  a  creditor  of  Pickens? 
To  the  seventh  question  we  answer  'Yes.' 

"Question  Eighth:  Were  the  notes  sued  on 
with  or  without  consideration?  To  the 
eighth  question  we  answer,  'With  consldera- 
tion.'" 

Appellants'  first,  second,  and  third  assign- 
ments of  error  complain  of  the  action  of  the 
trial  court  In  not  sustaining  their  plea  of 
privilege  and  their  plea  questioning  the 
right  of  appellee  to  maintain  this  suit  against 
Mrs.  Pickens.  If  Mrs.  Pickens  was  a  prop- 
er party  to  the  suit,  it  is  not  contended  that 
appellants'  plea  of  privilege  should  have  been 
sustained;  but  it  is  earnestly  Insisted  that 
the  evidence  shows  that  appellee  did  not  pur- 
chase the  notes  from  S.  N.  Pickens,  but  only 
held  them  for  collection  for  Pickens'  account, 
and  therefore  he  has  no  claim  against  Mrs. 
Pickens,  and  she  was  only  made  a  party  de- 
fendant for  the  purpose  of  conferring  juris- 
diction upon  the  trial  court  over  the  non- 
.  residents,  appellants,  herein. 

The  findings  of  the  Jury'  In  answer  to  the 
fourth,  sixth,  and  seventh  questions,  before 
Bet  out,  are  to  the  eflect  that  the  notes  were 
transferred  by  Pickens  to  appellee  In  pay- 
ment of  or  as  security  for  an  indebtedness 
due  him  by  Pickens,  and  that  appellee  did 
not  hold  the  notes  for  collection  as  agent  of 
Pickens.  These  findings  are  supported  by 
the  evidence.  The  appellee  testified  that 
Pickens  owed  him  on  June  19,  1907,  a  sum 
of  money  largely  In  excess  of  the  amount  of 
the  notes,  and  that  on  said  date  "he  indorsed 
tbem  [the  notes],  and  said  he  wanted  to  turn 
tbem  over  to  me.  I  was  to  collect  them  and 
take  them  to  Mr.  Royal,  and  credit  his  ac- 
count with  them."  He  further  testified  that 
be  never  heard  of  any  claim  on  the  part  of 


the  appellants  that  they  had  a  defense  to  the 
notes  until  June  21st,  after  he  "had  bought 
the  notes."  He  also  states:  "At  the  time  the 
notes  were  transferred  to  me,  I  did  not  pay 
him  [Pickens]  a  cent.  He  was  considerably 
in  my  debt  and  had  been  for  a  long  time.  I 
did  not  receipt  for  them.  I  took  them  for 
collection.  I  took  them  as  my  notes.  He 
said:  'Here,  take  these.'  I  expected  to  give 
him  credit  for  them  when  they  were  paid." 

Mrs.  Pickens  testified:  "I  have  never 
claimed  possession  of  these  notes.  I  knew 
that  Mr.  Pickens  had  transferred  them  to 
Burton,  and  they  were  his  property." 

Mr.  Royal,  cashier  of  the  Royal  National 
Bank  of  Palestine,  testified  that  appellee  kept 
an  account  at  his  bank,  and  that  under  in- 
structions from  appellee  he  paid  Insurance 
premiiuns  due  hy  Pickens  and  had  charged 
the  amount  so  paid  to  appellee's  account,  and 
that  the  sums  so  paid  by  him  which  were 
charged  to  appellee's  account  amounted  to 
over  (1,800,  and  at  the  time  these-  notes 
were  Indorsed  to  appellee  the  account  at  the 
bank  showed  that  Pickens  owed  appellee 
about  $1,200. 

Appellee  also  testified  that:  "If  the  court 
were  to  hold  that  these  notes  were  not  good 
and  were  not  a  charge  against  these  parties, 
I  would  still  be  In  the  same  attitude  to- 
wards the  estate  as  if  I  were  to  receive  the 
money.  I  would  still  have  a  claim  against 
the  estate  as  if  I  had  never  had  the  notes. 
I  never  gave  him  credit  for  them."  This 
evidence  shows  that  appellee  is  the  legal 
holder  and  owner  of  the  notes,  and  it  mat- 
ters not  whether  be  holds  them  as  security 
for  the  indebtedness  dne  him  by  Pickens  or 
took  them  In  payment  of  such  indebtedness. 
In  either  case  he  could  maintain  a  suit  there- 
on against  Pickens  as  Indorser  if  he  were 
living,  and  can  maintain  this  suit  against 
Mrs.  Pickens  as  Independent  executrix  of 
said  Indorser.  While  Mrs.  Pickens  was  not 
a  necessary  party,  she  is  a  proper  party  to 
the  suit,  and,  such  being  the  case,  the  fact 
that  the  other  defendants  reside  In  Palo 
Pinto  county  would  not  entitle  them  to  re- 
quire the  suit  to  be  brought  in  that  county, 
and  the  pleas  of  privilege  and  misjoinder  of 
parties  were  properly  overruled. 

The  fourth  asslgnunent  complains  of  the 
ruling  of  the  court  in  admitting  the  notes 
In  evidence  over  the  objection  of  the  appel- 
lants that  there  was  no  proof  of  their  execu- 
tion, and  that  defendants  had  filed  plea  of 
non  est  factum. 

The  appellant  Goodwin  testified  that  he 
and  McFarland  signed  the  notes,  but  that  the 
rate  of  Interest  and  the  place  of  payment 
were  Inserted  in  the  notes  after  they  were 
signed.  There  Is  no  issue  raised  by  the  evi- 
dence as  to  the  actual  signing  of  the  notes 
by  the  appellants ;  the  only  Issue  being  as  to 
whether  they  were  delivered  to  Pickens. 
Goodwin  testified  that  th^  were  placed  In 
the  safe  In  the  office,  and  it  was  understood 
that  they  were  not  to  be  delivered  to  Pickens 
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until  the  btulness  was  checked  np;  that 
Pickens  had  papers  In  this  safe,  and  had  ac- 
cess thereto ;  and  that  witness  did  not  know 
the  notes  had  been  taken  therefrom  nntll  the 
14th  or  15th  of  June,  1907.  He  further  testi- 
fied that  the  examination  of  the  books  bad 
shown  that  the  business  was  not  what  it 
had  been  guaranteed  to  be  by  Pickens,  and 
that  under  their  agreement  Pickens  was  not 
entitled  to  the  notes. 

A.  M.  Blount  testified  for  the  defendants 
that  he  was  present  at  the  time  the  trade 
between  Pickens  and  appellants  was  made, 
and  that  the  amount  of  the  consideration 
was  to  be  determined  by  the  amount  that 
the  Insurance  business  would  receive  from 
policy  renewals  during  the  year  succeeding 
the  date  of  the  sale,  such  amount  to  be  de- 
termined by  the  amount  of  premiums  on  the 
policies  carried  by  the  business  at  the  time 
of  the  trade  and  shown  by  tbe  books  to  be 
then  In  force.  He  further  testified  that  the 
notes  were  executed  and  placed  In  the  safe 
in  the  office  with  the  understanding  that.  If 
the  checking  of  the  books  showed  the  busi- 
ness to  be  less  than  the  consideration  for  the 
sale,  the  notes  were  to  be  credited  with  the 
difference.  He  further  testified  that  tbe  un- 
derstanding was  that  the  notes  were  not  to 
bear  interest,  and  that  the  place  of  payment 
was  not  named.  He  investigated  the  books, 
and  the  amount  at  premiums  on  tbe  policies 
carried  on  said  book^  was  about  $1,000 
less  than  the  amount  appellants  had  agreed 
to  pay  for  tbe  business,  which  dlfterence 
would  more  than  cancel  the  notes.  At  the 
time  the  notes  were  signed  and  placed  in  the 
safe,  and  for  several  weeks  thereafter, 
Blount  was  In  the  employ  of  Pickens,  and 
had  charge  of  the  office  and  safe.  Fli^ens 
had  the  only  key  to  the  box  In  the  safe  in 
which  tbe  notes  were  placed.  The  appellee 
and  the  appellant  Goodwin  and  several  other 
witnesses  testified  that  Pickens  was  a  man 
of  highest  integrity  and  had  the  confidence 
of  all  who  knew  him.  The  written  contract 
of  sale  contained  no  guaranty  of  any  kind. 
When  the  notes  were  indorsed  and  delivered 
to  appellee,  they  were  taken  by  Pickens 
from  a  bank  In  Mineral  Wells  where  he  kept 
bis  papers.  The  undisputed  evidence  shows 
that  if  there  was  any  guaranty  as  to  the 
value  of  the  business,  as  claimed  by  appel- 
lants, or  any  limitation  upon  Pickens'  right 
to  dispose  of  the  notes,  or  any  change  made 
in  the  Interest  rate  specified  In  the  notes, 
appellee  had  no  notice  thereof  at  the  time 
he  purchased.  We  think  this  evidence  sus- 
tains the  finding  of  the  Jury  that  the  notes 
were  executed — that  Is,  signed  and  delivered 
— ^by  appellants.  If  it  be  conceded  that  the 
evidence  shows  that  the  notes  were  to  be 
held  by  Pickens  until  the  examination  of 
the  books  should  determine  what  amount,  if 
any,  they  should  be  credited  with,  this  agree- 
ment would  not  aftect  appellee,  who  purchas- 


ed from  Pickens  without  notice  of  the  agree- 
ment. In  placing  the  notes  in  Pickens'  safe, 
or  In  a  safe  under  his  control,  appellants  put 
them  In  his  possession,  and  cannot  be  beard 
to  say,  as  against  an  innocent  purchaser,  that 
the  notes  were  never  executed  because  not 
delivered  to  the  payee. 

The  sixth  assignment  complains  of  the 
Judgment  giving  appellee  10  per  cent  Inter- 
est on  the  notes.  What  we  have  said  under 
the  foregoing  assignment  disposes  of  this  as- 
signment, which  is  also  overruled. 

The  seventh  assignment,  which  complains 
of  the  verdict  on  the  ground  that  It  is  con- 
trary to  the  evidence,  Is  too  general  to  re- 
quire consideration. 

We  are  of  opinion  that  the  Judgment  of  the 
court  below  should  be  affirmed,  and  It  has 
been  so  ordered. 

Affirmed. 


HOLDER  V.  SHELBY  et  al. 

(Court  of  Civil  Appeals  of  Texas.     March  11, 

1900.     Rehearing  Denied   April   15,   1909.) 

1.  Pabtwership  (§  825»)— Actions  Between 
Partners— Appointment  or  Receiveb. 

A  violation  of  the  rieht  of  a  partner  to 
slure  in  the  management  of  the  firm  affairs  and 
to  participate  in  the  profits  is  a  sufficient  breach 
of  the  partnership  contract  to  warranty  the  ap- 

g ointment  of  a  receiver,  and  such  receiver  can 
e  appointed  either  while  the  basiness  is  in  full 
operation  or  in  process  of  dissolution,  and  the 
appointment  may  be  made  without  notice  on  the 
sworn  petition  of  a  partner,  where  his  petition 
shows  that  tbe  partnership  property  is  in  tbe 
hands  of  a  third  person,  and  that  the  petitioner 
has  been  excluded  from  participating  in  the 
management  of  it,  and  such  appointment  will 
determine  no  right  as  between  the  parties  nor 
affect  the  title  to  the  property. 

[E)d.  Note.— For  other  cases,  see  Partnership, 
Dec  Dig.  S  325.*] 

2.  Pabtnebship   (i  273*)  —  Dissolution  — 
Gbounos  of  Action. 

A  violation  of  the  right  of  a  partner  to 
participate  in  the  management  of  the  partner- 
ship affairs  and  in  the  profits  is  sufficient  to 
warrant  a  decree  dissolving  the  partnership. 

[Ed.  Note. — For  other  cases,  see  Partnersiiip, 
Cent.  Dig.  I  620 ;   Dec.  Dig.  {  273.*] 

3.  Partnership  ({  322*)— Actions  Betwekn 
Pabtnebs— Intervention   by   Cbeditobs. 

In  an  action  brought  by  a  partner  to  dis- 
solve the  partnership  and  for  an  accounting  and 
a  receiver,  creditors  of  tbe  partnership  may  in- 
tervene to  have  their  established  claims  order- 
ed paid. 

[E2d.  Note. — For  other  cases,  see  Partnership, 
Dec.  Dig.  t  322.»] 

4.  Estoppel  (t  75*)— Acquiescence  by  P»b- 
MiTTiNs  Sale  of  Pboperty.. 

Where  the  owner  of  goods  intmsts  the 
same  to  a  partnership,  and  permits  It  to  hold  it- 
self out  as  the  sole  owner  of  the  goods  and  to 
conduct  the  business  in  its  name,  the  owner  is 
ostopped,  as  to  creditors  of  the  firm,  from  claim- 
ing the  goods  or  the  proceeds  of  the  sale  of  the 
same  so  long  as  such  creditors  are  unpaid. 

TEd.    Note. — For    other    cases,    see    Estoppel, 
Cent.  Dig.  tS  192-195;    Dec.  Dig.  §  75.*] 


•For  other  cases  tee  same  topic  and  section  NUMBER  In  Dec.  *  Am.  Digs.  1907  to  date,  *  Reporter  Indexes 
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time  turn  it  back  to  the  owner  or  so  much  as 
was  on  hand,  and  to  turn  back  goods  of  a  like 
kind  to  an  amount  equal  to  the  value  of  the 
original  stock,  and  to  pay  the  owner  for  the 
nse  thereof  10  per  cent,  on  the  invoice  price,  is 
not  a  contract  which  is  against  public  policy. 

[Ed.  Note. — For  other  cases,  see  Contracts, 
Dec.  Dig.  i  108.*] 

6.  Pabtnkmhip  (8  186*)— Rights  of  Thibd 
Persons— Applioation  of  Assets  to  Lia- 
bilities. 

Where  the  owner  of  a  stock  of  goods  trans- 
fers them  to  R.  under  an  agreement  by  which 
B.  is  to  handle  the  stock  for  a  year,  and  then 
turn  back  to  the  owner  a  stock  of  goods  of 
similar  kind  and  equal  in  value  to  the  original 
stock,  and  to  pay  the  owner  for  the  use  thereof 
10  per  cent,  on  the  invoice  price,  and  R.  enters 
into  iMrtnership  with  S..  if  S.  knew  when  he 
vent  into  the  firm  of  the  contract  with  the 
owner,  then,  on  dissolution  of  the  firm,  after 
the  firm  debts  were  paid,  the  owner  would  have 
the  right  to  have  set  aside  to  him  out  of  the 
inrplua  property  the  value  of  the  original  prop- 
erty in  proportion  that  the  value  of  the  prop- 
erty R.  put  into  the  partnership  bears  to  the 
aggregate  value  of  the  stock  put  in  by  both  part- 
ners when  the  partnership  was  created,  and 
the  owner,  as  against  the  partners,  will  have 
the  right  to  the  proceeds  of  this  distribution  to 
him  in  priority  of  equities  between  the  partners, 
but,  if  S.  did  not  nave  notice  of  the  contract 
with  the  owner  when  forming  the  partnership, 
then  the  owner  would  have  a  personal  claim 
only  against  R.  for  the  value  of  the  goods  un- 
der his  contract,  and  in  payment  of  such  claim 
could  have  the  interest  of  R.  in  the  surplus  of 
the  firm  property,  after  firm  debts  were  paid, 
subjected  to  the  payment  of  his  claim,  but  in 
no  event  would  the  claim  of  the  owner  be  a 
,     firm  liability. 

_IEd.  Note.— For  other  cases,  see  Partnership, 
Dec.  Dig.  S  186.*] 

Appeal  from  District  Court,  Franklin 
County;   P.  A.  Turner,  Judge. 

Action  by  C.  A.  Shelby  against  T.  A.  Hold- 
er and  anotber  to  dissolve  a  partnership  be- 
tween C.  A.  Shelby  and  H.  F.  Ramsey,  and 
for  a  receiver.  The  Paris  Grocery  Company, 
a  creditor  of  the  partnership,  intervened. 
Judgment  for  plaintiff,  and  defendant  Hold- 
er appeals.  Affirmed  In  part,  and  reversed 
in  part  and  remanded. 

Appellee  Shelby  brought  the  suit  to  dis- 
solve a  partnership,  and  for  an  accounting, 
and  for  the  appointment  of  a  receiver  to 
take  charge  of  the  stock  of  merchandise.  It 
was  alleged,  that  said  appellee  and  H.  F. 
Ramsey  on  February  2,  1906,  entered  into  a 
copartnership  at  will  for  the  purpose  of  en- 
gaging in  the  sale  of  groceries  and  the 
manufacture  and  sale  of  leather  goods ;  that 
they  continued  In  said  business  until  about 
the  Ist  day  of  January,  1907,  -when  It  was 
mutually  agreed  that  the  partnership  should 
be  dissolved ;  that  notwithstanding  the  terms 
of  said  partnership  agreement  the  defend- 
ant Ramsey  on  January  2,  1907,  turned  the 


ence  of  said  partnership  the  firm  contracted 
debts,  which  were  due,  and  the  defendants 
refused  to  pay  same,  and  had  refused  to  per- 
mit the  appellee  to  have  anything  to  do  with 
the  partnership  business,  and  bad  refused  to 
account  to  him  for  the  proceeds  of  the  goods 
sold;  that,  on  an  accounting,  the  defendant 
Ramsey  would  be  indebted  to  him  in  the 
sum  of  $1,500.  Upon  presentation  of  the  pe- 
tition, which  was  verified  by  affidavit,  to 
the  judge  of  the  court  in  vacation,  a  receiver 
was  appointed  who  took  charge  of  the  mer- 
chandise, and,  upon  an  order  of  the  court, 
reduced  the  entire  stock  to  money.  Appel- 
lant Holder  pleaded  that  he  and  Ramsey  on 
November  1,  1905,  entered  .into  a  contract, 
whereby  appellant,  who  at  the  time  exclu- 
sively owned  the  stock  of  goods,  turned  over 
the  same  to  Ramsey  for  the  space  of  12 
months;  that  Ramsey  agreed  to  take  the 
goods  and  carry  on  the  business  for  said  time, 
and  from  time  to  time  replenish  the  stock 
and  keep  it  up,  and  at  the  expiration  of  such 
time  to  turn  it  back  to  appellant,  or  so  much 
as  was  on  hand,  and  to  turn  back  goods  of 
a  like  kind  to  an  amount  to  equal  the  value 
of  the  original  stock,  and  to  pay  appellant 
for  the  use  thereof  10  per  cent  on  the  in- 
voice price;  that  Ramsey  took  the  said 
stock  and  continued  the  business  under  said 
agreement;  that  appellee  Shelby,  knowing  at 
the  time  about  the  contract  with  appellant, 
and  knowing  bis  interest  and  the  value 
thereof,  and  agreeing  and  assenting  thereto, 
entered  Into  the  partnership  with  the  said 
Ramsey.  The  prayer  was  for  the  value  of 
the  goods,  or  the  amount  received  for  them 
in  the  sale  by  the  receiver,  or  for  Judgment 
against  the  firm  for  their  value,  and  that  he 
be  paid  pro  rata  with  the  other  creditors, 
and  for  general  and  special  relief  that  he 
might  be  entitled  to  in  the  premises.  The 
appellee  the  Paris  Grocery  Company  inter- 
vened In  the  suit,  alleging  that  it  was  a  cred- 
itor of  the  firm  of  Ramsey  &  Shelby,  and 
prayed  for  judgment  for  Its  debt,  and,  that 
the  same  be  paid  out  of  the  proceeds  of  the 
said  firm  property  then  being  administered 
by  the  court  in  receivership  proceedings. 
The  case  was  tried  to  a  Jury,  and,  in  accord- 
ance with  their  verdict,  a  Judgment  was  en- 
tered in  favor  of  the  intervener  against  the 
firm  of  Ramsey  &  Shelby,  and  directing  the 
payment  out  of  the  proceeds  of  the  partner- 
ship property  in  the  bands  of  the  receiver 
and  in  favor  of  Ramsey  the  sum  of  $504.45 
against  appellee  Shelby,  the  amount  on  ac- 
counting found  due  him.  The  court  further 
ordered  the  receiver  after  paying  all  costs 
of  the  receivership  to  pay  all  the  partner- 
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ship  creditors  as  set  out  In  the  petition  and 
the  Judgment,  and,  If  there  were  not  sufll- 
dent  funds  for  such  purpose,  to  prorate  the 
same  among  them.  The  court  directed  a 
verdict  against  appellant,  Holder,  who,  from 
the  judgment  so  entered  against  him,  brings 
the  case  on  appeal. 

W.  li.  Tittle  and  R.  T.  Wilkinson,  for  ap- 
pellant A.  L.  Burford,  R.  E.  Davenport, 
and  0.  A.  Sweeter,  for  appellee. 

LEVT,  J.  (after  stating  the  facts  as  above). 
Assignments  Nos.  1,  2,  3,  and  4  are  directed 
to  the  action  of  the  court  In  overruling  the 
appellant's  motion  to  vacate  the  order  ap- 
pointing a  receiver.  The  receiver  was  ap- 
pointed on  January  5,  1905,  In  vacation,  and 
at  once  qualified  and  took  possession  of  the 
stock  of  goods.  After  taking  possession,  and 
by  order  of  the  court,  the  receiver  sold  all 
the  property  for  cash.  This  provisional  or- 
der appointing  the  receiver  was  not  con- 
tested or  appealed  from.  The  motion  to  dis- 
solve now  In  question  was  not  presented  un- 
til the  March  term  of  the  court,  1908,  at 
which  time  the  court  overruled  the  motion. 
We  do  not  think  that  this  ruling  of  the  court 
could  In  this  case  be  disturbed,  for  the  rea- 
son that,  under  all  the  pleadings.  It  could  be 
aflArmatlvely  determined  that  the  appoint- 
ment of  a  receiver  was  warranted.  The 
facta  stated  show  a  conflict  of  interest  in 
the  property  and  the  exclusion  of  a  partner 
from  participation  In  the  partnership  busi- 
ness. As  each  member  of  a  partnership  has 
the  right  to  share  In  the  management  of  the 
firm  affairs  and  to  participate  in  the  profits, 
a  material  violation  of  this  right  Is  a  suffi- 
cient breach  of  the  partnership  contract  to 
warrant  a  decree  dissolving  the  firm  and 
the  appointment  of  a  receiver;  and  it  makes 
no  difference  whether  the  exclusion  takes 
place  while  the  business  is  In  full  operation 
or  In  the  course  of  mutual  dissolution.  Al- 
derson  on  Receivers,  i  400;  Rische  v.  Rische 
(Tex.  Civ.  App.)  101  S.  W.  849 ;  article  1465, 
Rev.  St  1895.  Because  the  provisional  order 
of  appointment  was  made  on  the  sworn  peti- 
tion, and  without  notice,  did  not  In  this  case 
render  the  appointment  of  the  receiver  void. 
The  allegations  of  the  petition  were  suffi- 
cient, and  were  not  subject  to  the  objection 
urged.  In  order  to  warrant  the  appoint- 
ment of  a  receiver  on  an  application  for  that 
purpose.  It  does  not  have  to  appear  con- 
clusively that  the  plaintiff  is  entitled  to  re- 
cover. Cemetery  Co.  v.  Drew,  13  Tex.  Civ. 
App.  536,  36  S.  W.  802.  The  appointment  of 
a  receiver  determines  no  right  as  between 
the  parties,  nor  does  it  as  between  the  par- 
ties, affect  the  title  to  the  property  in  any 
way.  That  appellant  was  In  possession  of 
the  property  would  not  prevent  the  appoint- 
ment It  is  sometimes  necessary  to  appoint 
a  receiver  of  property  where  the  interests  of 
the  parties  to  the  suit  are  so  connected  with 
those  of  third  persons  that  the  necessary 


possession  of  the  receiver  conflltrts  with  the 
legal  rights  of  such  third  persons.  These 
third  persons,  however,  have  the  legal  right 
to  test  the  question  of  their  rights  in  the 
case,  and  the  court  will  make  such  order  for 
the  protection  of  their  rights,  if  any  they 
show  themselves  to  have,  as  may  be  Just 
and  equitable. 

The  court  did  not  err  in  refusing  to  dismiss 
the  intervention  of  the  creditors  named,  and 
the  sixth  and  seventh  assignments  are  over- 
ruled. If  the  interveners,  as  simple  cred- 
itors, and  not  Uenholders,  had  sought  the 
appointment  of  a  receiver  in  the  case,  anoth- 
er question  might  be  presented.  But  when 
partnership  funds,  as  in  this  case,  pass  into 
the  hands  of  a  court  for  administration,  this 
gives  the  creditors  of  the  partnership  such 
an  Interest  therein  as  entitles  them  to  inter- 
vene in  that  proceeding  to  have  ordered  paid 
their  established  claims.  The  Texas  Produce 
Company  had  already  obtained  judgment  for 
its  debt  in  the  justice  court  and  the  amount 
of  the  claim  for  which  the  Paris  Grocery 
Company  sought  judgment  in  the  interven- 
tion was  within  the  jurisdiction  of  the  dis- 
trict court  As  against  appellant  we  think 
these  two  interveners  and  the  other  partner- 
ship creditors  of  the  firm  of  Ramsey  &  Shel- 
by could  legally  claim  to  have  the  partner- 
ship property  and  assets  of  the  said  firm 
applied  to  the  payment  of  their  claims  in 
preference  to  any  claim  appellant  could  show 
himself  entitled  to  in  this  case.  By  permit- 
ting Ramsey  and  the  firm  of  Ramsey  &  Shel- 
by to  hold  themselves  out  as  the  apparent 
sole  owners  of  the  stock  of  goods,  and  to  con- 
duct the  business  In  their  names,  the  appel- 
lant is  estopped,  as  to  such  creditors  of  the 
said  firm,  from  claiming  the  goods,  or  the 
proceeds  of  the  sale  of  the  same,  so  long  as 
such  creditors  remain  unpaid.  By  reason  of 
the  estoppel,  appellant's  claim,  as  he  may 
or  may,  not  establish,  is  postponed  in  par- 
ticipation of  the  proceeds  of  the  sale  of  the 
property  until  such  creditors  are  first  paid 
therefrom. 

The  remaining  assignments  of  error  present 
the  question  of  the  rights  of  appellant  In 
the  case  against  Ramsey  &  Shelby  and  Shel- 
by individually.  The  answer  of  appellant 
sets  up  the  facta  authorizing  a  judgment 
against  Ramsey  individually,  but  he  does  not 
In  words  pray  for  a  Judgment  against  him. 
He,  however,  does  pray  for  such  general 
relief  as  he  may  be  entitled  to  in  the  premi- 
ses ;  and,  under  such  pleading,  we  are  Inclin- 
ed to  think  that  the  questions  presented 
could  be  successfully  asserted.  The  court 
gave  a  peremptory  instructiou  to  find  against 
appellant,  and  we  are  of  the  opinion  that 
this  was  error.  The  contract  made  between 
appellant  and  Rams^  waa  not  as  between 
the  said  parties  void  and  against  public  pol- 
icy, and  for  that  reason  issuable  facts  la 
relation  to  such  contract  arose  between  the 
parties  In  the  case,  and  which  should  have 
been  submitted  to  the  Jury.    If  the  appellee 
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Shelby  knew  at  the  time  he  went  into  part- 
nersUp  with  Ramsey  of  the  contract  that 
appellant  liad  with  Ramsey  about  the  goods, 
then,  after  the  partnership  debts  were  paid, 
the  appellant,  as  t>eneflcial  owner,  would 
hare  the  right  to  hare  partitioned  and  set 
aside  to  lilm  out  of  the  surplus  partnership 
property  the  value  of  the  property  in  propor- 
tion that  the  value  of  the  goods  and  proper- 
ty which  Ramsey  put  in  the  partnership  at 
the  time  of  forming  the  partnership  bears  to 
the  aggregate  value  of  the  entire  stock  put 
In  by  both  partners  at  the  time  the  partner- 
ship was  created  by  Ramsey  and  Shelby. 
'And  appellant,  as  against  both  Ramsey  and 
Shelby,  would  have  the  right  to  the  proceeds 
of  tills  distribution  to  him  in  priority  of 
equities  between  the  parties.  If,  however, 
Shelby  did  not  have  notice  of  the  contract 
with  Holder  at  the  time  of  his  forming  the 
partnership  with  Ramsey,  then  the  appellant 
would  have  to  look  alone  to  a  personal  claim 
against  Ramsey  for  the  value  of  the  goods 
and  Interest  under  his  contract,  and  could  In 
payment  of  his  claim  have  subjected  the  in- 
terest of  Ramsey  in  the  surplus  of  the  part- 
nership property  after  Arm  debts  were  paid, 
together  vrtth  such  interest,  if  any,  that 
might  be  awarded  Ramsey  in  the  accounting 
between  him  and  his  partner  as  the  evidence 
might  warrant.  We  do  not  think  that  the 
claim  of  appellant  in  the  case  could  be  held 
to  be  a  partnership  liability  in  any  event 
Nelth«  could  there  be  a  liability  to  appel- 
lant on  the  ground  of  conversion  of  the  prop- 
erty by  the  Arm.  Appellant  by  the  contract 
with  Ramsey  authorized  the  dally  sale  of  the 
goods;  and.  If  either  Ramsey  or  the  firm  of 
Ramsey  &  Shelby  sold  the  goods.  It  was  the 
use  and  disposition  of  the  property  In  a  way 
not  inconsistent  with  authority  from  appel- 
lant BO  to  do. 

The  Judgment  will  be  affirmed  so  far  as  it 
directs  the  payments  of  firm  creditors  and 
authorizes  and  requires  the  receiver  to  pay 
the  partnership  debts,  but  Is  reversed  and 
remanded  for  a  trial  of  the  Issues  between 
appellant  and  Ramsey  &  Shelby. 


DAWSON  V.  BALDRIDGE  et  al. 

(Goort  of  Civil  Appeals  of  Texas.     April  7, 
1900.) 

1-  Appeai,  and  Bbbob  (J  837*)  —  Review  — 

ScoPB— Tkmporabt  Injunction. 

No  notice  can  be  taken  of  an  unsworn  an- 
•wer  in  detennining  whether  a  trial  court  err- 
ed in  dissolving  a  temporary  injunction. 

[ESd.  Note. — For  other  cases,  see  Appeal  and 
Brror,  Dec.  Dig.  g  837.»] 
2.  Injunction  (J  172*)  —  Dissolution— An- 

BWKB  Taken  as  Tbue. 

On  motion  to  dissolve  an  injunction  on 
bill  and  answer,  the  answer,  when  sworn  to 
in  so  far  as  responsive  to  the  bill,  is  taken  as 
tme. 

[BM.  Note. — For  other  cases,  see  Injunction, 
Cent  Dig.  S  876;    Dec.  Dig.  {  172.*] 


3.  Injunction  (i  172*)— Tempobabt  Injunc- 
tion—Dissolution— When   Pbopeb. 

A  temporary  injunction  will  be  dissolved 
when  the  answer  is  sworn  to,  and  equivocally 
denies  all  the  material  allegations  of  the  bill, 
unless  irreparable  mischief  is  likely  to  ensue 
from  its  dissolution,  or  unless  some  peculiar 
circumstances  exist. 

[EJd.  Note.— For  other  cases,  see  Injunction, 
Cent  IMg.  H  374-384;    Dec.  Dig.  I  172.*] 

4.  Husband  and  Wihe  (S  266*)— Sale  Be- 
tween— Community  Pbopebtt. 

A  pretended  sale  by  a  husband  of  a  stock 
of  meroiandise  to  his  wife,  purchased  by  the 
wife  with  money  borrowed  upon  the  faith  of 
her  separate  property  as  security  was  ineffect- 
ual, as  it  is  not  the  separate  property  of  the 
wife,  but  community  property. 

WEd.  Note.— For  other  cases,  see  Husband  and 
ife,  Dec.  Dig.  $  266.*] 

5.  Injunction  (S  171*)— Tempobabt.  Injunc- 
tion-Dissolution—Bill  Taken  as  Tbue. 

On  motion  to  dissolve  a  temporary  injunc- 
tion, the  bill  must  be  taken  as  true,  in  the  ab- 
sence of  a  sworn  answer  traversing  the  equity 
of  the  bill. 

[Ed.  Note.— For  other  cases,  see  Injunction, 
Cent.  Dig.  i  873 ;  Dec.  Dig.  {  171.*] 

Appeal  from  Bdwards  County  Court;  A. 
P.  Allison,  Judge. 

Action  by  J.  A,  Dawson  against  J.  D. 
Baldridge  and  others.  From  an  interlocu- 
tory order  dissolving  a  temporary  injunc- 
tion, plaintiff  appeals.  Reversed  and  ren- 
dered. 

This  Is  an  appeal  from  an  interlocutory 
order  dissolving  a  temporary  injunction  is- 
sued in  this .  case,  restraining  the  defend- 
ants J.  D.  and  M.  S.  Baldridge  from  hand- 
ling, using,  appropriating,  or  in  any  man- 
ner consuming  or  withdrawing,  any  part 
or  parcel,  item  or  article,  of  property  be- 
longing to  the  mercantile  business  of  Bald- 
ridge, Whatley  &  Allen,  located  at  Barks- 
dale,  in  Edwards  county,  until  further  or- 
der of  the  court  It  would  be  foreign  to  this 
appeal  to  state  more  of  the  proceedings  in 
the  case,  or  express  any  opinion  upon  the 
merits  of  the  case,  than  Is  necessary  to  a 
decision  of  the  question  whether  the  tem- 
porary writ  of  injunction  should  have  been 
dissolved. 

The  grounds  upon  which  the  writ  was 
granted,  as  disclosed  by  plaintiff's  petition, 
which  was  filed  February  12,  1009,  are,  sub- 
stantially, that  on  October  4,  1904,  plain- 
tiff's wife,  Una  Dawson,  was  the  owner  In 
her  own  right  as  her  separate  property,  of 
a  general  stock  of  goods,  wares,  merchan- 
dise, and  fixtures  of  the  value  of  $1,200, 
which  were  in  Bandera,  Bandera  county, 
Tex.,  and  in  possession  of  the  defendant 
J.  D.  Baldridge,  who  had  theretofore  been 
conducting  In  that  town  a  mercantile  busi- 
ness; that  on  said  date  the  indebtedness  of 
such  business  was  ascertained  to  be  $893, 
and  then  plaintiff  entered  into  a  written 
contract  with  Baldridge  concerning  said 
stock  of  goods,  etc.,  which  is  as  follows: 
"The  State  of  Texas,  County  of  Bandera. 
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This  agreement  made  and  entered  into  this 
8th  day  of  October  A.  D.  1004,  by  and  be- 
t^reen  Mrs.  Una  Dawson,  who  is  herein 
joined  by  her  husband,  J.  A.  Dawson,  for 
the  sole  purpose  of  expressing  his  assent 
hereto,  party  of  the  first  part  and  J.  D. 
Baldridge,  party  of  the  second  part,  both 
parties  being  residents  of  Bandera  county, 
Texas,  witnesseth:  First  The  said  party  of 
the  first  part,  being  the  owner  In  her  own 
separate  right,  of  that  certain  stock  of 
goods,  wares  and  merchandise  and  store  fix- 
tures, situated  in  the  town  of  Bandera,  val- 
ued at  twelve  hundred  dollars,  and  with 
which  the  said  party  of  the  second  part,  has 
heretofore  been  doing  business  as  a  mer- 
chant, agrees,  consents  and  contracts  to  and 
with  the  said  second  party,  that  he  the  said 
second  party  may  remove  the  said  stock  of 
goods,  wares,  merchandise  and  fixtures,  to 
the  village  of  Concan  in  Uvalde  coimty,  Tex- 
as, and  there  enter  into  copartnership  with 
the  firm  of  Caddell  Bros.,  or  with  either  of 
them,  and  shall  there  remain  in  the  full  and 
peaceable  possession  of  the  said  goods, 
wares,  merchandise  and  fixtures,  upon  the 
faithful  performance  by  him,  the  second 
party,  of  the  stipulations  and  agreements 
entered  Into  and  agreed  to  be  done  by  him. 
The  said  party  of  the  second  part  hereby 
agrees,  contracts  and  binds  himself  to  take 
charge  of  said  stock  of  goods,  wares,  mer- 
chandise and  fixtures,  and  of  the  said  busi- 
ness of  merchandising,  at  said  village  of 
Ooncan,  or  other  place  that  may  be  mutual- 
ly agreed  upon  hereafter  and  enter  into 
said  copartnership  with  said  Caddell  Bros., 
and  conduct  said  business  In  a  good,  care- 
ful and  prudent  businesslike  manner,  In  his 
own  name,  or  in  the  name  of  said  Baldridge 
and  Caddell  Bros,  and  from  the  proceeds 
thereof,  pay  off  all  the  present  indebtedness, 
owing  by  said  business  heretofore  conduct- 
ed by  him  at  Bandera,  and  elsewhere 
amounting  to  the  sum  of  eight  hundred  and 
ninety-three  no/100  dollars.  To  keep  good 
and  accurate  book  accounts  of  each  and 
every  transaction  had  by  him  In  the  man- 
agement of  said  business,  which  said  books 
shall  be  at  all  times  open  and  subject  to 
the  inspection  and  examination  of  the  said 
party  of  the  first  part,  her  agent  or  attor- 
ney. The  said  party  of  the  second  part 
shall  receive  as  full  compensation  for  his 
said  services  the  sum  of  thirty  dollars  per 
month,  from  the  proceeds  of  said  business, 
from  this  date  until  the  said  indebtedness 
shall  be  paid,  when  the  stock  of  goods, 
wares,  merchandise  and  fixtures  then  on 
hand  shall  be  equally  divided,  or  in  the 
event  that  said  parties  shall  desire  to  still 
do  business  together,  then  articles  of  co- 
partnership may  be  entered  into  by  them. 
Third.  In  the  evmt  that  either  party  to  this 
contract  shall  fail,  refuse  or  neglect  to  per- 
form the  conditions  by  her  or  him  herein 
entered  into,  then  this  contract  shall  at 
once  terminate,  and  the  party  so  falling,  re- 


fusing or  neglecting  to  perform  bis  or  her 
agreements  shall  forfeit  to  the  other  party 
all  his  interests  and  rights  herein  conferred. 
In  witness  whereof,  the  said  parties  have 
hereunto  signed  their  names  in  Bandera, 
this  the  day  and  date  first  herein  written, 
signing  in  duplicate.  Una  Dawson.  J.  A. 
Dawson.  J.  D.  Baldridge."  This  Instru- 
ment was  duly  acknowledged  by  the  par- 
ties thereto. 

The  petition  then  alleges  that  the  defend- 
ant J.  D.  Baldridge  retained  possession  of 
the  property  under  the  agreement,  for  the 
purposes  stated  In  the  agreement,  charge^ 
with  the  duties  be  obligated  himself  there- 
by to  discharge;  that,  while  no  time  was 
specified  in  the  agreement  within  which 
Baldridge  should  pay  off  the  Indebtedness, 
a  reasonable  time  was  contemplated  by  the  i 
parties,  which  is  alleged  in  the  petition  to  I 
be  four  years;  that  a  reasonable  time  has 
elapsed,  and  that  Baldridge  has  In  fact  here- 
tofore, on  October  8,  1908,  paid  off  and  dis- 
charged said  indebtedness,  and  that  during 
the  period  from  the  date  of  the  contract  up 
to  that  time  he  had  used  and  consumed 
the  $30  per  month  allowed  him  by  the  con- 
tract for  his  services;  that  there  was  on 
hand  on  October  8, 1908,  after  paying  off  the 
indebtedness  of  $883  as  stipulated,  and  In 
Baidridge's  possession  merchandise  belong- 
ing to  said  business  of  the  total  value  of 
$800,  which  was  then  subject  to  division, 
one-half  of  which  was  the  property  of  plain- 
tiffs; that,  though  often  demanded,  the  de- 
fendant has  failed  and  refused  to  deliver  to 
idaintlffs  their  share  of  the  goods,  or  pay 
them  the  value  thereof,  and  that  under  the 
last  paragraph  of  the  contract,  by  reason  of 
Baidridge's  failure  to  perform  his  part  of 
the  agreement,  plaintiffs  became  entitled  to 
all  the  merchandise  on  hand,  or  the  value 
thereof,  amounting  to  $800,  but  that.  If  they 
are  mistaken  In  this,  they  are  at  least  en- 
titled to  an  undivided  half  interest  in  the 
stock  of  goods,  or  the  value  thereof,  which 
is  alleged  to  be  $400;  that  about  two  years 
ago,  the  exact  date  being  unknown  by  plain- 
tiffs, the  defendant  J.  D.  Baldridge,  with- 
out their  knowledge  or  consent,  made  some 
pretended  sale  or  transfer  of  said  stock  of 
merchandise  to  his  wife,  M.  S.  Baldridge, 
by  which  he  attempted  to  pass  the  title 
thereto  for  the  purpose  of  defrauding  plain- 
tiff out  of  said  goods;  that  the  attempted 
sale  being  a  sham,  fraudulent  and  colorable 
only,  passed  no  title  to  said  property. 

The  petition  then  alleges  that  Baldridge,  ' 
some  time  after  the  pretended  sale  to  bis 
wife,  the  date  being  unknown  to  plaintiffs, 
after  removing  the  stock  of  goods  to  Barks- 
dale,  Edwards  county,  formed  a  partnership 
in  the  mercantile  business  with  one  W.  N. 
Wliatiey,  who  brought  additional  capital 
thereto,  the  firm  then  organized  being  kno'wn 
as  Baldridge  &  Whatley;  that  the  interest 
and  capital  placed  in  that  firm  by  Baldridge 
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waa  tbe  Identical  stodt  of  goods,  In  Its  vari- 
ous changes  and  mutations,  that  he  had 
received  from  plaintiffs;  that  about  Jan- 
uary, 1006,  one-  O.  M.  Allen  bought  an  In- 
terest In  said  firm  of  Baldrldge  &  Whatley, 
and  the  firm  name  was  changed  to  Baldrldge, 
Whatley  &  Allen,  and  is  still  continued  at 
Barksdale  under  such  firm  name;  that  Al- 
len brought  additional  capital  Into  the  firm, 
but  that  the  only  capital  placed  in  the  firm 
by  Baldrldge  was  that  placed  in  tbe  part- 
nership of  Baldrldge  &  Whatley,  which  was 
as  before  alleged;  that  the  capital  In  the 
present  firm  is  of  the  value  of  about  $4,000, 
of  which  Whatley  and  Allen  each  own  about 
two-fifths  or  |1,600,  and  the  Baldridges  the 
remainder  of  about  one-fifth,  or  $800;  that 
each  and  all  the  members  of  said  firm  are 
in  possession  of  said  business,  and  handling 
and  carrying  on  therewith  a  general  mer- 
chandise business,  each  having'  the  privilege 
of  withdrawing  from  the  business  and  ap- 
propriating to  his  own  use  whatever  he  may 
desire ;  that  Baldrldge  is  withdrawing  there- 
from constantly,  and  appropriating  the  cor- 
pus and  interest  thereof  to  his  own  use  In 
large  quantities  and  values,  to  plaintiffs'  In- 
Jury  and  great  damage,  without  legal  right 
so  to  do ;  that  said  property  is  In  danger  of 
being  lost,  removed,  and  materially  injured ; 
that  Baldrldge  is  Insolvent,  and  to  permit 
him  to  consume  said  pr(^?erty  will  work 
great  and  Irreparable  injury  to  plaintiffs, 
who  will  lose  all  he  withdraws  and  consumes ; 
that  Whatley  and  Allen  are  each  resident 
citizens  of  Edwards  county,  Tex.,  and  are 
tbe  owners  of  the  four-fifths  interest  In  said 
firm  and  business,  as  aforestated,  and  be- 
came such  owners  without  notice  of  plain- 
tiffs' interest  in  the  property  brought  Into 
the  firm  by  Baldrldge,  and  are  in  posses- 
sion thereof,  and  for  the  purpose  of  affecting 
them  with  such  notice  they  are  made  parties 
defendant. 

Plaintiffs  aver  that  the  facts  alleged  re- 
quire the  appointment  of  a  receiver  to  take 
charge  of  and  manage  said  business,  at  least 
as  to  the  Interest  of  the  Baldridges,  which 
Interest  should  be  taken  from  their  posses- 
sion and  control,  and  that  they  should  be 
enjoined  from  having  or  exercising  any  right 
or  control  thereof,  or  from  withdrawing  there- 
from, or  appropriating  to  themselves  in  any 
manner  any  part  thereof,  until  the  question 
of  ownership  shall  be  decided  by  the  court, 
and  that,  unless  they  are  so  enjoined,  plain- 
tiffs will  suffer  great  loss  and  Irreparable  in- 
jury. Plaintiffs  suggest  the  appointment  of 
Whatley  and  Allen  as  receivers,  pray  for  an 
accounting,  etc.,  showing  the  Interest  of  the 
Baldridges  in  the  firm  property,  etc,  and  for 
an  injonctlon  such  as  was  temporarily  grant- 
ed, for  Judgment  against  Baldrldge  such  as 
plaintiffs  may  be  entitled  to  under  the  alle- 
gations and  proof  thereof  in  their  petition. 
Tbe  allegations  in  the  petition  were  duly 
■worn  to  by  J.  A.  Dawson;  and,  upon  such 


petition,  the  temporary  writ  of  injunction 
was  awarded  and  issued.  The  defendants 
Baldrldge  answered  at  great  length;  but, 
as  their  answer  was  not  sworn  to,  no  notice 
can  be  taken  of  it  by  this  court  in  determin- 
ing whether  the  trial  court  erred  in  dissolv- 
ing the  temporary  injunction. 

The  motion  to  dissolve  the  Injunction  con- 
tains the  following  statement  made  and 
sworn  to  by  J.  D.  Baldrldge,  viz.:  "I,  J.  D. 
Baldrldge,  do  solemnly  swear  that  I  am  one 
of  the  defendants  in  the  above-entitled  and 
numbered  cause,  and  that  my  wife,  M.  S. 
Baldrldge,  is  also  a  defendant  in  said  cause ; 
that  the  stock  of  goods  in  which  plaintiffs 
had  an  interest  at  the  date  of  the  contract  al- 
leged and  set  up  by  them  in  their  petition 
in  this  cause  was  moved  from  Bandera,  Tex., 
to  Concan  in  Uvalde  County,  Tex.,  and  with 
said  stock  of  goods  defendant  J.  D.  Baldrldge 
conducted  a  mercantile  business  for  about 
nine  months,  until  the  latter  part  of  June, 
1905,  at  which  date  said  business  was  sus- 
pended, for  the  reason  that  it  was  being  run 
at  a  loss,  and  that  when  so  suspended  said 
stock  of  goods,  wares,  and  merchandise  and 
accounts  then  on  hand  and  belonging  to 
said  business  was  of  the  invoice  price  of 
$1,000.10,  but  was  not  of  a  market  value  of 
more  than  $000,  and  that  at  said  date  when 
said  business  was  suspended,  there  was  ex- 
isting as  valid  subsisting  indebtedness 
against  said  business  an  aggregate  amount 
of  $1,056.13,  including  $100  then  due  to  J.  D. 
Baldrldge  for  services  rendered  by  him  in 
attending  to  said  business ;  that  on  or  about 
July  1,  1906,  deponent  says  that,  in  order  to 
pay  off  said  Indebtedness  due  on  said  busi- 
ness, he  was  compelled  to  sell  said  goods, 
wares,  and  merchandise,  and  did  sell  the 
same,  to  M.  S.  Baldrldge  for  a  valuable  con- 
sideration, a  consideration  in  excess  of  the 
value  of  said  goods,  wares,  and  merchandise, 
and  that  said  M.  S.  Baldrldge  paid  therefor, 
by  and  with  her  individual,  separate  funds 
borrowed  by  her,  and  for  the  repayment  of 
which  she  gave  her  personal  obligation,  and 
pledged  her  separate  estate;  that  said  sale 
to  M.  8.  Baldrldge  was  not  made  for  the 
purpose  of  defra'udlng  creditors,  nor  for  tbe 
purpose  of  defrauding  plaintiffs,  but  was 
made  for  tbe  purposes  stated  above;  that 
said  M.  S.  Baldrldge  is  the  legal  and  equi- 
table owner  in  her  own  separate  right  of 
said  goods,  wares,  and  merchandise,  repre- 
senting the  Baldrldge  interest  in  the  firm  of 
Baldrldge,  Whatley  &  Allen,  and  that  J.  D. 
Baldrldge  has  no  interest  whatever  In  said 
business  In  his  own  right"  No  evidence  was 
heard  nor  considered  by  the  court  in  de- 
termining whether  tbe  injunction  should  be 
dissolved ;  but  it  seems  the  court  acted  alone 
upon  the  statement  contained  in  defendants' 
motion  to  dissolve. 

Ben  H.  Kelly  and  Fisher  &  Walker,  for 
appellant.  W.  D.  Love  and  J.  T.  Frlcstman, 
for  appellees. 
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''ifSiltXj,  J.  (after  Btating  the  facts  as 
■Sbove).  trpon  motion  to  dissolve  an  Injunc- 
tion on  bill  and  answer  the  answer,  when 
sworn  to,  In  so  far  as  it  is  responsive  to  the 
bill.  Is  taken  as  true.  And  the  rule  is  that, 
when  the  sworn  answer  fully  and  unequiv- 
ocally denies' all  the  material  allegations  of 
the  bill  upon  which  complainant's  answer 
rests,  the  injunction  wUl  be  dissolved.  This 
rule,  however,  requires  positive  averments 
in  the  answer,  and  not  merely  general  al- 
legations of  denial  based  on  information 
and  belief.  The  denial  must  be  of  the  same 
positive  character  as  the  averments  in  the- 
bUI  on  which  the  complainant's  equities  are 
based.  Nor  will  an  answer  suffice  where  it 
ts  not  fully  responsive  to  the  bill.  But 
'Where  the  allegations  of  the  answer  are 
full  and  responsive  to  the  bill,  and  fully 
deny  its  equity,  the  injunction  will  be  dis- 
solved, unless  apparent  Irreparable  mischief 
Is  likely  to  ensue  from  Its  dissolution,  or  un- 
less some  peculiar  circumstances  exist  to 
warrant  a  departure  from  the  rule.  High 
on  Injunction,  {  1506.  But  the  dissolution, 
like  the  granting  of  the  interlocutory  in- 
junction, is  largely  a  matter  of  Judicial  dis- 
cretion, to  be  determined  by  ttie  nature  of 
the  particular  case  under  consideration.  A 
dissolution,  therefore,  does  not  necessarily 
follow  upon  the  coming  in  of  the  answer 
denying  the  material  allegations  of  the  bill 
upon  which  the  injunction  issued,  and  the 
court  may,  in  the  exercise  of  a  sound  Judi- 
cial discretion,  refuse  a  dissolution  and  con- 
tinue the  injunction  for  a  hearing,  where 
the  circumstances  of  the  case  seem  to  de- 
mand this  course.  Especially  will  this  dis- 
cretion be  exercised  where  fraud  is  the 
gravamen  of  the  bill,  or  where  it  is  appar- 
ent to  the  court  that  a  dissolution  of  the 
Injunction  would  result  in  greater  injury 
and  hardship  than  its  continuance  to  the 
hearing,  or  where  It  is  apparent  that  by 
the  dissolution  complainant  would  lose  all 
the  benefit  which  would  otherwise  accrue 
to  him  should  be  finally  succeed  in  his  cause. 
A  temporary  injunction  should  not  be  dis- 
solved where  its  dissolution  would  result  in 
Irreparable  injury  to  the  plaintiff.  High  on 
Inj.  S  1508. 

Taking  the  view  of  the  pleadings  and  the 
proceedings  most  favorable  to  the  action  of 
the  court  in  dissolving  the  injunction,  and  re- 
garding the  facts  set  out  in  the  motion  as 
the  defendants'  answer  to  plaintiffs'  bill,  it 
will  be  seen  that  there  Is  not  a  full  and 
unequivocal  denial  of  all  the  material  alle- 
gations relied  upon  by  plaintiffs  for  the 
injunction.  But  on  the  contrary,  it  rather 
Intensifies  the  plaintiSa'  showing  of  their 
right  to  the  writ,  in  that  it  shows  that  de- 
fendant J.  D.  Baldrldge,  In  violation  of  the 
trust  reposed  in  him  by  plaintiffs,  as  shown 
by  the  written  agreement,  has  without  au- 
thority made  a  simulated  sale  of'  plaintiffs' 


property,  intrusted  to  his  care  awJ  manage- 
ment, to.  his  vrife,  and  la  claiming  posses- 
sion and  the  right  to  dispose  of  it  under 
such  fictitious  sale.  The  pretended  sale  to 
his  wife  is  no  better  than  a  sale  of  tbe  prop- 
erty by  Baldrldge  to  himself;  1.  e.,  no  sale 
at  all.  For,  as  is  held  In  Heidenhelmer  v. 
McKeen,  63  Tex.  229,  merchandise  purchas- 
ed by  the  wife  with  money  borrowed  upon 
the  faith  of  her  separate  property  as  securi- 
ty is  not  the  separate  property  of  the  wife, 
but  community  property  of  the  husband  and 
wife. 

The  sworn  allegations  in  defendants'  mo- 
tion to  dissolve  the  injunction  being  no 
answer,  such  as  equity  requires,  to  the 
plaintiffs'  bill,  which  nfust  be  taken  as  true 
in  the  absence  of  such  an  answer,  it  nec- 
essarily follows  that  the  court  erred  in 
dissolving  the  temporary  injunction.  Where- 
fore such  interlocutory  order  is  reversed  and 
vacated,  and  Judgment  is  here  rendered  re- 
instating said  injunction  to  Its  original  force 
and  effect,  to  so  remain  until  the  case  is 
finally  disposed  of  on  its  merits. 

Reversed  and  rendered. 


HOUSTON  &  T.  0.  B.  CO.  ▼.  SHAPARD.f 

(Court  of  Civil  Appeals  of  Texas.     March  27. 

1909.    Rehearing  Denied  April  15,  1909.) 

1.  Tbiai,  (I  191*)  — lNSTBUcrj;0R8  — Assump- 
tion or  Facts. 

Where  the  court  charged  that  the  burden 
was  on  plaintiff  to  prove  that  he  was  injured 
as  the  direct  result  of  defendant's  negligence, 
and  that  if  the  open  switch,  into  which  plain- 
tiff's train  ran,  was  not  the  result  of  the  negli- 
gence of  defendant's  servants,  the  jury  should 
find  for  defendant,  and  that  they  should  con- 
strue all  parts  of  the  charge  together,  an  in- 
struction tliat  if  the  open  switch  was  the  re- 
sult of  the  negligence  or  defendant's  servants  in 
not  properly  closing  it,  or  in  not  keeping  it 
closed,  and  plaintiff's  injuries,  if  any,  were  the 
direct  result  of  the  negligence  of  defendant's 
servants  in  regard  to  the  switch,  and  plaintiff 
did  not  assume  the  risks,  then  he  was  entitled 
to  recover,  was  not  objectionable  as  assuming 
that  defendant's  servants  were  negligent  "in 
not  properly  closing  the  switch." 

[E^.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  SS  428-430;   Dec.  Dig.  {  191.*] 

2.  Mastbb  and  Sbbvant  ({  293*)— Ihjttbiks 

TO   SEBVANT— INSXBUCTIONS. 

Such  instruction  was  also  not  objection- 
able as  submitting  the  negligence  of  defendant's 
employes  in  not  "properly"  closing  the  switch, 
on  the  theory  that  the  only  negligence  charged 
was  that  the  switch  was  not  "closed" ;  there 
being  no  distinction  presented  by  the  evidence 
between  "closing"  and  "properly  closing"  the 
switch. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  I  1156;    Dec.  Dig.  i  293.*] 

3.  Tbial  ({{  251,  252*)  —  InsTKDcnoNS  —  Ap- 

PUCABILITT  TO  Issues. 

It  is  error  to  charge  on  an  issne  not  pre- 
sented by  the  pleadings  or  on  which  there  ia 
no  evidence. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig,  SS  587,  596;    Dec  Dig.   §S  251,  232.*J 
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erlv  closing  It  or  in  not  keeping  It  closed,  and 
plaintiff's  injnries  were  the  direct  result  of  de- 
fendant's negligence  in  regard  to  the  switch, 
etc.,  he  was  entitled  to  recover,  was  not  ob- 
jectionable as  assuming  the  negligence  of  de- 
fendant's employes  in  not  keeping  the  switch 
closed. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  H  428-130;    Dec.  Dig.  S  191.*] 
6.  Master  and  Sebvant  (§  276*)  —  iNjuRijts 

TO  Servant— Open  Switch— Evidknoe. 
In  an  action  for  injuries  to  a  railroad  fire- 
man by  his  engipe  mnnmg  into  an  open  switch, 
evidence  held  not  to  warrant  a  conclusion  that 
the  switch  was  closed  by  the  brakeman  of  an- 
other train  and  was  afterwards  forcibly  thrown 
open  by  an  unauthorized  person. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  8  959;    Dec.  Dig.  i  27e.»] 

6.  Appeai.  and  Bbbob  (J  852*)  —  Review  — 
Theobt  of  Vebdict— Bbroneoub  Instruc- 
noN. 

The  fact  that  the  evidence  preponderates 
strongly  in  favor  of  the  verdict  is  of  weight  in 
determining  whether  the  verdict  was  the  result 
of  an  alleged  erroneous  theory  resulting  from 
one  of  the  instmctions. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  t  8402 ;    Dec.  Dig.  1  852.*] 

7.  Mabtkb  AMD  Sebvakt  (J  291*)— Injuries 
TO  Sebvant  — Bailboads  — Open  Switch— 

INSTBUCTIONS— BUBDEN  OF  PbOOF. 

Plaintiff  was  injured  by  his  engine  running 
into  an  open  switch  and  colliding  with  a  freight 
train.  The  court  charged  that  if  the  freight 
brakeman  closed  the  switch,  and  it  was  after- 
wards, and  l>efore  the  arrival  of  plaintiff's  train, 
opened  by  some  unauthorized  person  so  that  the 
act  could  not  have  been  prevented  by  defend- 
ant's use  of  ordinary  care,  or  if  the  jury  be- 
lieved that  such  opening  could  not,  by  the  exer- 
cise of  ordinary  care,  have  been  discovered  by 
defendant's  servants  in  time  to  have  closed  the 
switch  before  plaintiCE's  train  arrived,  or  if  the 
jury  believed  that  the  switch  being  open  was 
not  the  result  of  negligence  on  defendant's  part, 
they  should  find  for  defendant.  Held,  that  such 
instruction  was  not  objectionable  as  jilacing  the 
burden  of  proof  of  showing  that  the  switch  be- 
ing open  was  not  due  to  defendant's  negligence 
on  it;  the  court  having  also  directly  charged 
that  the  bnrden  was  on  plaintiff 'to  show  that 
his  injnry  waa  the  direct  result  of  defendant's 
negligence. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  it  1140,  1141;    Dec  Dig. 
J  291.*] 
&  Daicaoes  (I  38*)— Eabnino  Oafaoitt- Ih- 

PAIRMENT    OF    MiND. 

That  plaintiff's  mind  was  not.  as  accurate 
U  it  was  before  he  was  hurt  may  be  considered 
on  the  question  of  damages. 

[Ed.   Note. — For   other   cases,    see    Damages, 
Cent.  Dig.  {  237;    Dec.  Dig.  {  38.*] 

8.  Witnesses  (J  236*)— Manner  of  Testift- 

IHO— ElXPLANATION. 

Where,  in  an  action  for  injuries,  plaintiff 
on  direct  examination  hesitated  and  apparently 
thoagbt  or  studied  before  answering  questions, 
ud  his  connsel  asked  him  why  he  did  this,  his 
answer,  that  he  did  not  know,  except  that  his 
mind  was  not  as  accurate  as  it  was  before 
he  was  hurt  was  not  objectionable  on  the 
fround  that  it  was  for  the  jury   to  determine 


Judicial  Notice. 

Courts  will  take  judicial  notice  of  the  ac- 
curacy of  an  X-ray  photographic  view  of  the 
bones  of  a  living  body,  when  proi>erly  taken. 

[Ed.    Note.— For   other   cases,   see    E>vidence, 
Cent.  Dig.  {  8 ;    Dec.  Dig.  {  9.*] 

11.  Evidence  (8  359*)— X-Rat  Photoqraphb. 
In  ■  an  action  for  injuries.  X-ray  photo- 
graphs shown  to  have  been  properly  taken  were 
not  objectionable  on  the  ground  that,  without 
cutting  away  intervening  tissue,  it  was  impos- 
sible to  tell  whether  the  pictures  correctly  rep- 
resented the  condition  of  plaintifra  injured 
bones. 

[Eld.   Note. — ^For   other   cases,    see   Evidence, 
Cent.  Dig.  8  1510;   Dec  Dig.  8  359.*] 

12.  Tbiai.  (8  29*)— Reception  of  Evidence— 
Rehabks  bt  Coubt. 

Defendant's  counsel  asked  a  witness  if  he 
frequently  found  switches  opened  by  persons 
not  connected  with  the  road,  and  if  he  knew  of 
any  method  by  which  railroad  companies  could 
avoid  such  conditions.  After  this  question  had 
been  answered  in  the  negative,  plaintiff's  conn- 
sel said  that  be  did  not  object  to  it,  but  did 
not  think  it  was  a  proper  question,  and  the 
court  remarked,  "I  don't  think  the  question  is 
proper."  Held,  that  the  court's  statement  was 
improper,  but  related  to  the  admissibility  rather 
than  the  weight  of  the  evidence. 

[Ed.  Note. — For  other  cases,  see  Trial,  Cent. 
D«.  8  81;    Dec  Dig.  8  29.*] 

13.  Affeai.  and  Erbor  (8  1046*)— Stateuents 
BT  Coxtoiv-Pbkjudice. 

Where,  in  an  action  for  injnries  to  a  rail- 
road fireman  by  running  into  a  freight  train 
on  a  siding  because  of  an  open  switch,  the 
evidence  preponderated  in  favor  of  the  theory 
that  defendant's  brakeman  on  the  freight  train 
standing  near  the  switch  had  failed  to  close  it, 
and  it  was  improbable  that  the  switch  after 
having  been  closed  had  been  tampered  with  by 
some  miscreant,  an  erroneous  remark  of  the 
court  that  he  did  not  believe  a  question,  calling 
for  a  witness'  opinion  as  to  whether  there  was 
any  method  by  which  railroads  could  prevent 
switches  from  being  tampered  with,  was  prop- 
er, though  not  objected  to,  was  not  prejudicial 
to   defendant 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
E^rror,  Cent.  Dig.  %  4134;   Dec.  Dig.  f  1046.*] 

14.  Trial  (8  260*)— Instructions— Requests. 

It  is  not  error  to  refuse  requests  to  charge 
substantially  covered  by  the  instructions  given. 
[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  8  651 ;   Dec.  Di^.  8  260.*] 

15.  Damages  (8  132*)— Peesonai.  Injubie»— 
ElxcESsiVE  Davaoes. 

Plaintiff,  a  railroad  fireman,  27  years  of 
age,  was  injured  by  his  engine  colliding  with  a 
freight  train  on  a  siding  because  of  an  open 
switch.  He  was  earning  at  the  time  of  the  ac- 
cident $125  a  month,  but  bis  earnings  for  five 
months  before  had  averaged  $65  a  month.  He 
sustained  a  compound  fracture  of  both  bones 
of  one  leg  between  the  knee  and  the  ankle.  One 
of  the  bones  never  properly  united,  in  conse- 
quence of  which  his  foot  was  turned  in,  in- 
terfering with  his  walking.  He  would  never 
have  proper  use  of  that  leg,  but  in  time  would 
secure  some  substantial  use  of  it  When  he  lay 
in  the  hospital,  about  a  dozen  small  pieces  of 
bone  were  taken  from  his  leg.  After  he  was 
thrown  from  the  cab,  as  be  lay  on  the  ground. 


■For  othtr  caaas  see  same  topic  and  section  NUMBER  In  Deo.  k.  Am.  Digs.  1907  to  date,  *  Reporter  Indexes 
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his  legs  and  feet  and  gome  parts  of  his  l)ody 
were  severely  burned.  Held,  that  a  verdict  al- 
lovring  plaintiff  $25,000  vras  excessive  and 
should  be  reduced  to  $17,500. 

[Ed.  Note.— For  other  cases,  see  Damages, 
Cent  Dig.  M  372-385 ;  Dec.  Dig.  |  132.*] 

Appeal  from  District  Conrt,  Harris  Coun- 
ty;  Norman  G.  Klttrell,  Judge. 

Action  by  Charles  P.  Shapard  against  the 
Houston  &  Texas  Central  Railroad  Company. 
Judgment  for  plaintiff,  and  defendant  ap- 
peals.   Affirmed  on  condition. 

Baker,  Botts,  Parker  &  Garwood  and 
Lane,  Jackson,  Kelley  &  Waiters,  for  appel- 
lant. O.  T.  Holt  and  Lovejoy  &  Parker,  for 
appellee. 

REESE,  J.  This  la  a  suit  by  appellee 
against  appellant  to  recover  damages  for 
personal  injuries  alleged  to  have  been  re- 
ceived by  him  as  the  result  of  a  collision 
between  an  engine  on  which  plaintiff  was 
riding,  and  on  which  he  was  employed  as 
fireman,  and  another  engine  on  defendant's 
railway  line.  It  was  alleged  by  plaintiff  that 
the  accident,  which  was  the  occasion  of  his 
Injuries,  was  caused  by  the  engine  on  which 
he  was  fireman,  and  on  which  he  was  rid- 
ing, leaving  the  main  track  and  colliding 
with  an  engine  attached  to  a  freight  train 
standing  on  a  side  track,  and  that  the  switch 
leading  from  the  main  track  to  the  siding 
had  been  left  open  through  the  negligence 
of  defendant's  agents  and  servants.  De- 
fendant pleaded  general  denial  and  assumed 
risk.  Upon  a  trial  with  a  Jury,  there  was 
a  verdict  for  plaintiff  for  $25,000,  and  from 
the  Judgment  this  appeal  is  prosecuted. 

The  facts  with  regard  to  the  accident,  as 
disclosed  by  the  evidence,  are  as  follows: 
Appellee  was  in  the  employ  of  appellant  as 
a  fireman  on  a  passenger  engine,  which, 
with  its  train  of  10  cars,  left  Houston,  north 
bound,  at  9 :20  o'clock  p.  m.  on  December  IS, 
1006.  The  train,  which  had  been  running  at 
a  speed  of  about  60  miles  an  hour,  when  ap- 
proaching the  station  at  Thornton,  slowed 
down  to  about  30  miles  an  hour,  and  was 
running  at  about  this  speed,  approaching  the 
station.  When  the  engine  got  within  about 
50  yards  of  a  switch  Just  south  and  a  short 
distance  from  the  station,  the  engineer  dis- 
covered that  the  switch  was  open.  An  en- 
gine attached  to  a  south-bound  freight  train 
was  standing  on  the  side  track  Into  which 
the  switch  led,  and  about  75  feet  from  the 
switch.  The  passengev  engine  plunged 
through  the  open  switch  into  the  freight  en- 
gine. Appellee,  who  had  Just  previously  been 
engaged  In  testing  the  water  In  the  holler  of 
his  engine,  had  just  gotten  back  Into  his  seat 
on  tlie  left  side  of  the  cab  when  the  engineer 
exclaimed  that  the  switch  was  open.  He 
tried  to  get  through  the  window  in  front 
of  the  cab.  Intending  to  get  out  on  the  run- 
ning board  alongside  of  the  boiler  and  jump 


from  there  to  the  ground;  but  Ms  clothing 
caught,  and  when  the  collision  occurred  he 
was  thrown  back  into  the  cab,  and  caught 
in  some  way,  and  his  leg  broken,  and  froiu 
there  he  was  thrown  to  the  ground,  where 
be  lay  until  some  one  came  to  his  relief  and 
carried  him  to  a  place  of  safety.  An  oil 
tank  car  was  next  to  the  freight  engine, 
and  In  some  way  the  oil  escaped  therefrom 
and  covered  the  ground.  This  oil  caught 
fire,  and  appellee  suffered  some  Injuries  by 
being  burned  before  he  was  removed.  Both 
of  the  bones  of  his  leg  were  broken  between 
the  knee  and  the  ankle.  The  passenger  train 
was  due  to  arrive  at  Thornton  at  2:30  a. 
m.,  but  was  about  13  minutes  late.  The  evi- 
dence Justifies  the  conclusion  that  the  freight 
train  south  bound  arrived  at  Thornton,  fin- 
ished the  switching,  and  went  In  on  the  sid- 
ing a  few  minutes  earlier.  One  Maddox 
was  the  head  brakeman  of  the  freight  train, 
and  In  the  discharge  of  his  duties  as  such 
he  opened  the  switch  to  let  the  freight  en- 
gine In  on  the  siding.  It  was  his  duty  to 
then  close  the  switch,  "lining  It  up"  for 
the  main  line  tor  the  passage  of  the  north- 
bound passenger  train  then  due.  He  testi- 
fied: That  he  closed  the  switch  and  locked 
It  securely  after  the  freight  engine  passed 
into  the  siding,  and  then  went  up  to  the  sta- 
tion, lay  down,  and  went  to  sleep;  that, 
when  the  passenger  train  approached,  the 
conductor  sent  him  down  to  the  freight  en- 
gineer, who  with  his  fireman  had  remained 
on  his  engine,  with  orders;  and  that  as 
he  was  standing  by  the  freight  engine  the 
passenger  train  came  In  and  the  engine 
crashed  Into  the  freight  engine.  Whether 
Maddox  closed  the  switch,  and  it  was  after- 
wards opened  by  some  unauthorized  person 
before  the  arrival  of  the  passenger  train, 
or  failed  to  close  It,  was  the  Issue  upon 
which  the  case  turned.  It  was  further 
charged,  however,  by  plaintiff,  that,  If  Mad- 
dox closeh  the  switch,  appellant,  its  agents 
and  employes  were  guilty  of  negligence  In 
failing  to  see  that  it*  was  kept  closed  until 
after  the  passage  of  the  passenger  train. 
The  headlight  of  the  freight  engine,  as  was 
customary  In  such  cases,  after  It  passed  Into 
the  siding,  was  covered  so  that  it  gave  no 
light  in  the  direction  of  the  passenger  en- 
gine. When  the  engineer  of  the  passenger 
train  discovered  that  the  switch  was  open, 
he  did  everything  possible  to  prevent  the 
disaster,  but  It  was  Impossible  to  materially 
check  the  speed  of  the  train  In  the  short  dis- 
tance Intervening.  He  could  not  have  dis- 
covered the  open  switch  In  time  to  avoid  the 
disaster.  When  the  freight  engine  went  in 
on  the  siding.  It  stopped  at  a  distance  of 
certainly  not  more  than  75  feet  (appellee  tes- 
tified about  30  feet)  from  the  switch,  and 
both  the  engineer  and  his  fireman  remained 
on  the  freight  engine  up  to  the  moment  of 
collision.     The  switch   was   unquestionably 
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was  heard  trying  to  throw  It  back,  or  "fool- 
ing with  It,"  which  was  denied  by  him.  It 
would  have  required  considerable  force  and 
violence  to  break  the  lock,  and  it  could  not 
hare  been  done  without  being  heard  by  the 
engineer  and  fireman  on  the  freight  engine. 
The  evidence  fully  authorized  a  finding  that 
Maddox  was  mistaken  about  haying  closed 
the  switch  after  the  freight  train  went  Into 
the  siding.  The  Injuries  received  by  appellee 
were  permanent  and  serious.  The  court  sub- 
mitted to  the  Jury  the  Issues  of  negligence 
of  appellant  In  leaving  the  switch  open,  and 
also  in  failing  to  use  proper  care  to  keep  It 
closed,  and  the  Issue  of  assumed  risk  on  the 
part  of  appellee. 

By  Its  first  assignment  of  error,  appellant 
assails  the  following  charge  given  by  the 
court :  "Guided  by  these  instructions.  If  you 
believe  from"  a  preponderance  of  the  evidence 
that  the  said  switch  being  open,  and  said 
train  being  so  deflected,  was  the  result  of 
the  negligence  of  defendant's  servants  and 
employes  in  not  properly  closing  the  switch, 
or  in  not  keeping  the  same  closed ;  and  fur- 
ther believe  tliat  plaintiff's  injuries,  if  any, 
were  the  direct  result  of  the  negligence,  if 
any,  of  defendant's  servants  and  employes  in 
regard  to  said  switch,  and  that  he  did  not 
assume  the  risks,  then  you  will  find  for  the 
plaintiff,  and  assess  his  damages  as  here- 
inbefore instructed."  The  first  objection  to 
this  charge  is  that  it  assumes  that  appel- 
lant's .  servants  and  employes  were  guilty 
of  negligence  "In  not  properly  closing  the 
switch."  We  think  this  Is  not  a  fair  criti- 
cism of  the  charge.  Standing  alone,  the 
jnry  could  not  have  so  understood  it.  If 
there  were  any  doubt,  however,  on  this  point, 
it  is  relieved  by  reference  to  paragraph  4 
of  the  charge  immediately  preceding,  where- 
by the  Jury  was  Instructed  that  the  burden  of 
proof  was  upon  appellee  to  prove  by  a  pre- 
ponderance of  the  evidence  that  he  was  in- 
jured as  the  direct  result  of  the  "negligence" 
of  appellant,  and  to  paragraph  6,  Immedi- 
ately following  the  paragraph  containing  the 
charge  objected  to,  that,  if  the  Jury  believed 
that  the  switch  being  open  was  not  the  re- 
salt  of  the  negligence  of  appellant's  servants 
or  employes,  to  find  for  appellant.  The  Jury 
was  carefully  told  to  construe  all  parts  of 
the  charge  together.  It  must  have  been 
understood  by  the  Jury  that  negligence  vel 
non  In  the  matter  of  the  open  switch  was 
a  matter  to  be  determined  by  them.  One 
part  of  the  charge  may  be  looked  to  for 
the  purpose  of  qualifying  another.  Baker 
v.  Ashe,  80  Tex.  361,  16  S.  W.  36 ;  Railway 
T.  Matulla,  79  Tex.  581,  15  S.  W.  573. 

There  Is  no  merit  in  the  second  objec- 
tion to  this  charge,  that  it  submitted  to  the 
jury  the  issue  of  negligence  of  appellant'? 


evidence  did  not  present  any  ground  for  a 
distinction  between  "closing"  and  "properly 
closing"  the  switch.  If  it  was  not  "proper- 
ly closed,"  It  was  not  closed. 

The  third  proposition  under  this  assign- 
ment presents  the  same  objection,  with  the 
added  qualification  that  there  was  no  evi- 
dence that  the  switch  was  not  "properly 
closed."  The  proposition  that  it  Is  error 
to  charge  upon  an  issue  not  presented  by  the 
pleadings,  or  upon  which  there  is  no  evi- 
dence, is  sound;  but  it  has  no  application 
here.  The  substance  of  the  issue,  as  stated 
by  the  charge,  was  presented  by  both  the 
pleadings  and  evidence. 

The  fourth  objection  to  the  charge  is  that 
It  assumes  the  negligence  of  defendant's  em- 
ployes in  not  keeping  the  switch  closed; 
whereas,  there  was  no  evidence  tending  to 
show  that  there  was  any  duty  imposed  on 
said  employes  to  see  that  the  switch  was 
kept  closed,  after  it  was  once  closed  and 
locked.  Certainly  this  was  not  assumed  by 
the  charge,  but  the  issue  was  submitted. 
We  are  not  prepared  to  say  that,  in  the  cir- 
cumstances of  this  case,  the  duty  did  not 
rest  upon  the  employes  of  appellant  to  use 
ordinary  care  to  see  that  the  switch  was 
kept  closed  until  the  passing  of  the  passen- 
ger train,  for  the  protection  of  the  freight 
train  as  well  as  the  passenger  train.  The 
freight  engine  was  Just  Inside  of  the  switch 
not  more  than  75  feet  away,  according  to 
Maddox's  testimony,  30  feet  according  to 
that  of  appellee.  The  passenger  train  was 
due  then  and  must  have  been  e.Tpected  to  ar- 
rive every  moment  The  brakeman  of  the 
freight  train  was  on  the  ground.  He  testi- 
fied that,  when  he  came  down  to  give  the 
engineer  his  orders,  as  he  stood  by  the  en- 
glue,  if  he  had  thought  of  it,  by  glancing  at 
the  switch  target,  in  a  few  feet  of  him,  he 
could  have  seen  that  the  switch  was  open. 
An  open  switch  in  such  circumstances  was 
fraught  with  such  frightful  danger,  of  the  de- 
struction of  life  and  property,  that  it  is  too 
much  to  say  that,  whatever  may  have  been 
the  duty  of  employes  of  the  appellant  as  to 
safeguarding  switches  scattered  along  the 
line,  they  should  have  used  some  degree  of 
care  to  see  that  this  one  remained  closed 
until  the  passenger  train  passed,  and,  if,  the 
accident  was  due  to  want  of  ordinary  care 
in  this  regard,  appellant  would  be  liable; 
but.  If  we  are  mistaken  in  this,  the  evidence 
Is  so  preponderating  that  Maddox  Is  simply 
mistaken  about  having  closed  the  switch, 
and  that  it  was  not  afterwards  violently 
and  forcibly  thrown  open,  or  in  any  way 
opened  by  any  unauthorized  person,  that  the 
conclusion  cannot  be  escaped  that  the  ver- 
dict of  the  Jury  was  based  upon  this  theory 
and  could  not  have  been  infiuenced  by  the 
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charge  referred  to.  That  the  switch  was 
open  iB  practically  admitted.  At  least  it  Is 
established  beyond  question  by  the  undisput- 
ed testimony.  If  Maddoz  closed  it,  then 
some  miscreant,  in  a  spirit  of  pure  and  wan- 
ton deviltry,  in  the  short  time  elapsing  from 
the  closing  of  the  switch  by  Maddox  to  the 
arrival  of  the  passenger  train,  went  to  the 
switch,  broke  the  lock,  or  in  some  way  open- 
ed It,  and  threw  the  switch,  and  this  In  100 
yards  of  the  station,  and  in  from  30  to  75 
feet  from  where  the  engineer  and  fireman 
of  the  freight  train  sat  in  the  cab  of  the 
engine.  The  thing  Is  improbable  to  the 
verge  of  Incredibility.  Such  a  thing  might 
have  been  done  In  some  lonely  out  of  the 
way  place,  but  at  that  time  and  that  place, 
and  all  without  attracting  the  attention  of 
the  engineer  and  fireman  of  the  freight 
train,  is  so  extremely  improbable  of  occur- 
rence that  It  is  inconceivable  that  the  Jury 
BO  found,  when  all  of  the  evidence  points  to 
the  conclusion  plainly  and  clearly,  in  spite 
of  Maddox's  testimony,  that,  while  he  may 
have  Intended  to  close  the  switch,  and  may 
have  thought  he  did  so,  he  Is  mistaken.  He 
testlflee  in  one  place  that  his  "recollection 
is  that  he  lined  up  the  switch  for  the  main 
line;"  It  might  possibly  have  been  unlocked 
by  some  one  having  a  key  and  changed  with- 
out noise ;  but  even  this,  with  the  engineer  and 
fireman  so  near,  is  barely  possible.  Clearly  the 
lock  was  not  broken.  Some  evidence  was  offer- 
ed that  it  bad  disappeared  and  had  never  been 
found;  but,  on  the  other  hand,  the  testimony 
showed  that  it  would  have  been  practically 
impossible  to  have  broken  the  lock  and  thrown 
the  switch  without  attracting  the  notice  of 
the  engineer  and  fireman  on  the  freight  engine. 
Maddox  would  naturally  shrink  from  ad- 
mitting even  to  himself  that  be  had  left 
ttfe  switch  open,  and  doubtless  has  deceived 
himself  into  believing  that  he  closed  it  Tak- 
ing all  the  evidence  into  consideration,  we 
conclude  that  it  is  not  conceivable  that  the 
Jury  should  have  been  influenced  by  the 
charge  referred  to,  in  basing  their  verdict 
upon  the  theory  presented.  As  said  by  this 
court  in  Railway  Co.  v.  Groves,  44  Tex.  Civ. 
App.  63,  97  S.  W.  1084,  16  Tex.  Ct  Rep.  807: 
"Again,  however,  the  question  is  whether 
the  Jury  were  misled,  for,  in  the  absence  of 
some  feature  of  the  charge  apparently  in- 
dicating a  contrary  opinion  on  the  part  of 
the  trial  Judge,  all  the  probabilities  are  that 
the  Jury  found  according  to  the  undisputed 
proof.  It  is  a  common  thing  for  appellate 
courts  to  look  to  the  state  of  the  proof  In 
determining  whether  some  slight  error  ei- 
ther of  law  or  procedure  Is  harmless.  The 
fact  that  the  evidence  strongly  preponder- 
ates in  favor  of  the  verdict  is  of  weight  In 
such  an  inquiry." 

The  fifth  proposition  under  the  first  as- 
signment presents  substantially  the  same  ob- 
jection, and  is,  we  think,  equally  without 
merit 


The  objection  presented  In  the  sixth  prop- 
osition Is  not  sound. 

The  first  assignment  of  error,  the  various 
propositions  under  which  we  have  discussed, 
presents  no  ground  for  reversal,  and  Is 
overruled. 

The  second  assignment  of  error  presents 
the  objection  to  the  paragraph  of  the  charge 
upon  the  defenses  urged  by  appellant  that  it 
shifted  the  burden  of  proof  and  placed  it 
on  defendant  to  show  that  the  switch  being 
open  was  not  due  to  its  negligence.  We  do 
not  think.  In  view  of  the  entire  charge, 
which  must  be  looked  to,  that  the  paragraph 
referred  to  could  have  been  so  understood 
by  the  Jury.  The  charge  is  as  follows :  "On 
the  other  hand.  If  you  believe  the  brakeman, 
Maddox,  properly  closed  the  switch,  and  that 
it  was  afterwards,  and  before  the  arrival 
of  the  passenger  train,  tampered  with  and 
opened  by  some  unauthorised  person,  wheth- 
er an  employe  of  the  company  or  not.  If 
his  duties  were  in  no  way  connected  with 
the  throwing  of  said  switch,  and  that  it 
was  so  tampered  with  and  opened  at  such 
time  and  In  such  manner  that  such  action 
could  not  have  been  prevented  by  the  use  of 
ordinary  care  on  the  part  of  the  agents  and 
servants  of  defendant,  or  believe  that  such 
tampering  with  an  opening  could  not,  by 
the  exercise  of  ordinary  care,  have  been 
discovered  by  the  agents  and  servants  of 
defendant  in  time  to  have  dosed  the  swltdi 
before  the  passenger  train  arrived,  or  if 
you  believe  said  switch  being  open  at  the 
time  of  the  accident  was  not  the  result  of 
negligence  on  the  part  of  defendant's  serv- 
ants or  employes,  then,  In  either  event  nam- 
ed in  this  paragraph,  you  will  find  for  de- 
fendant" The  difference  between  believ- 
ing that  a  thing  did  not  occur,  and  not  be- 
lieving that  it  did  occur,  while  it  Is  a  real 
distinction  having  reference  to  a  state  of 
mental  equilibrium  between  the  two  states 
of  mind  of  belief  or  unbelief,  cannot  be  sup- 
posed to  have  been  in  the  minds  of  the  Jury, 
or  affected  their  proper  determination  of 
the  issue  of  negligence,  especially  in  view  of 
another  portion  of  the  court's  charge  directly 
instructing  them  that  the  burden  of  proof 
was  upon  plaintiff  to  prove  by  a  preponder- 
ance of  the  evidence  that  appellee's  injury 
was  the  direct  result  of  the  negligence  of 
defendant.  A  further  answer  to  this  assign- 
ment is  that  the  charge  referred  to,  at  all 
events,  does  not  present  affirmative  error. 
The  assignment  Is  without  merit 

The  third  assignment  does  not  require  dis- 
cussion, and  is  overruled. 

W^hlle  the  plaintiff  was  testifyhug,  seeing 
that  he  stopped  and  apparently  thought  or 
studied  before  answering  questions  put  to 
him,  his  counsel  asked  him  why  he  did  this, 
to  which  he  replied  that  he  did  not  know  any 
reason,  except  that  his  mind  was  not  as  ac- 
curate as  it  was  before  he  was  hurt.  The 
question  and  reply  thereto  were  objected  to 
by  appellant  on  the  ground  that  It  was  for 
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the  Jury  to  determine  from  witness'  appear- 
ance and  manner  his  credibility  and  the 
-weight  of  his  testimony,  and  that  this  ex- 
planation was  self-serving.  The  objection 
was  overruled,  and  at^)ellant  excepted.  The 
correctness  of  this  ruling  Is  assailed  by  the 
fourth  assignment  of  error.  If  the  answer 
conveyed  the  impression  that  appellee's  men- 
tal processes  bad  been  afTected  by  his  Injury, 
It  was  proper  for  him  to  so  state.  It  was 
a  legitimate  subject  of  Inquiry  as  affecting 
the  question  of  damages.  It  was  not  proper- 
ly objectionable  that  the  Information  should 
have  been  elicited,  as  It  was,  in  explanation 
of  bis  hesitation  In  answering  questions. 
Tbe  witness'  reply  was,  In  substance,  that 
bis  mind  and  memory  did  not  compare  with 
wbat  they  were  before  his  Injury,  which  was 
the  reason  he  did  not  reply  more  promptly 
to  questions  put  to  him.  There  was  no  er- 
ror In  tbe  ruling  complained  of. 

There  was  no  error  In  the  matter  of  the 
admission  In  evidence  of  the  photographs  of 
the  bones  of  appellee's  Injured  leg,  taken 
with  an  X-ray  Instrument,  In  connection  with 
tbe  testimony  of  Dr.  Boyd,  as  to  the  char- 
acter and  use  of  tbe  Instrument  and  the 
manner  In  which  the  photographs  were  tak- 
en.  The  burden  of  appellant's  objection 
seems  to  be  that,  without  cutting  away  the 
Intervening  flesh,  skin,  etc..  It  was  impos- 
sible to  tell  whether  these  pictures  correctly 
represented  tbe  condition  of  the  Injured 
hones.  It  would  be  strange  If  In  tbe  trial 
of  cases  In  courts  use  could  not  be  made  of 
facts  elicited  by  means  of  a  process,  the  use- 
fulness and  absolute  accuracy  of  which  has 
been  so  completely  demonstrated  as  have 
been  photographic  views  of  the  bones  of  a 
living  body  by  means  of  the  X-ray.  When 
properly  taken,  as  these  views  were  shown 
to  have  been.  It  is  a  matter  of  such  common 
knowledge  that  they  accurately  represent 
what  they  purport  to  show  that  even  courts 
may  take  cognizance  of  the  fact.  There  was 
no  error  in  tbe  admission  of  tbe  photographic 
views,  and  the  testimony  of  tbe  expert  medi- 
cal witnesses  in  connection  therewith.  It 
was  shown  that  the  Instrument  used  was 
a  correct  Instrument  of  the  kind,  and  had 
been  frequently  used  by  the  witness.  The 
fifth,  sixth,  and  seventh  assignments  of  er* 
ror,  presenting  appellant's  objections  to  the 
introduction  of  the  pictures  and  the  testi- 
mony of  physicians,  based  thereon,  as  to 
tbe  condition  of  tbe  Injured  bones,  are  over- 
ruled. 16  Cyc.  856;  Luke  v.  Calhoun  Co., 
62  Ala.  115. 

The  eighth  assignment  of  error  Is  as  fol- 
lows: "The  court  erred  in  making  certain 
remarks  while  the  witness  Ed.  Maddox  was 
upon  the  stand  testifying,  which  testimony 
and  remarks  of  the  court  were  as  follows: 
The  witness  testified:  'In  my  experience  and 
within  my  knowledge  switches  are  thrown 
Improperly,  and  nobody  can  explain  how 
they  get  that  way.  Very  often  switches 
are  meddled  with  by  outsiders,  and  thrown 


without  tbe  action  of  the  train  crew.  That 
Is  done  very  often.'  Whereupon  defendant's 
counsel  asked  blm  the  following  question: 
'Do  you  know  of  any  way  that  it  could  be 
avoided,  that  you  could  keep  people  from 
throwing  switches  that  way?'  To  which 
plalntUTs  counsel  objected,  as  follows: 
'There  is  no  evidence  here  that  people  throw 
any  switches,  except  the  people  who  have 
charge  of  the  road.  That  Is  the  only  evi- 
dence so  far.'  Whereupon  the  court  re- 
marked: That  Is  hardly  a  question  of  ex- 
pert knowledge.'  Defendant's  counsel  then 
asked  this  witness  if  he  frequently  found 
them  that  way,  and  if  he  knew  of  any  meth- 
od, in  view  of  his  experience,  by  which  rail- 
road companies  could  avoid  such  conditions. 
To  which  the  witness  answered:  'No,  sir;  I 
do  not'  Whereupon  plaintiff's  counsel  said: 
'I  don't  object  to  it  I  don't  think  It  Is  a 
proper  question,  but  I  shall  not  object  to  It' 
Whereupon  the  court  remarked:  'I  don't 
think  the  question  Is  proper.'  To  which  re- 
mark of  tbe  court  defendant's  counsel  ex- 
cepted. Whereupon  the  court  stated  that 
he  meant  to  say  that  the  evidence  was  In- 
admissible. The  remarks  of  the  court  were 
clearly  upon  the  weight  of  the  evidence,  and 
were  upon  a  vital  issue  raised  by  tbe  de- 
fendant In  Its  behalf,  and  tended  to  destroy 
said  evidence,  and  seriously  prejudiced  the 
rights  of  the  defendant  in  this  case." 

We  think  that  there  la  a  marked  distinc- 
tion on  this  point  between  this  case  and 
Thomson  v.  Kelley,  07  S.  W.  326,  16  Tex. 
Ct  Rep.  637,  decided  by  this  court  Evi- 
dence In  the  latter  case  was  admitted  as  to 
certain  calls  in  a  survey  denominated  "pass- 
ing calls,"  upon  the  issue  as  to  the  true  lo- 
cation of  tbe  lines  of  the  survey.  The  trial 
Judge  In  admitting  this  evidence  remarked, 
and  repeated  the  statement  In  tbe  presence 
and  hearing  of  tbe  Jury  that  these  calls 
were  of  little  or  no  force  In  locating  the 
comers.  This  court  held  that  this  was  a 
direct  comment  upon  the  weight  of  tbe  evi- 
dence, which  was  clearly  admissible,  and  as 
objectionable  as  If  the  Jury  bad  been  in- 
structed by  tbe  court  as  to  the  weight  to 
be- given  these  "passing  calls"  In  the  deter- 
mination of  the  issue  presented.  In  its  prob- 
able effect  on  the  Jury  we  think  there  Is 
a  great  difference  between  such  a  state- 
ment from  tbe  court  and  the  remark  made 
in  this  case  that  tbe  evidence  was  not  prop- 
er, or  was  not  admissible.  Such  statement 
bore  only  upon  tbe  admissibility  of  tbe  evi- 
dence which  was  admitted  without  objec- 
tion. It  was  not  proper,  however,  for  the 
court  to  make  even  this  statement  When 
counsel  stated  that  he  made  no  objection  to 
the  testimony,  the  court  was  not  called  upon 
to  make  any  statement  whatever  upon  its 
propriety,  or  admissibility,  and  should  not 
have  done  so.  In  view,  however,  of  the  state 
of  the  evidence  upon  the  issue  as  to  whether 
Maddox  failed  to  close  tbe  switch,  or  the 
same  was,  after  having  been  dosed,  tarn- 
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testimony  was  not  admissible — upon  which 
point,  as  It  was  admitted  without  objection, 
we  are  not  called  upon  to  express  an  opinion 
— that  fact  did  not  deprive  it  of  such  proba- 
tive force  as  the  jury  may  have  seen  fit  to 
give  It.  Railway  v.  Johnson,  92  Tex.  382, 
48  S.  W.  5C8,  cited  by  appellee  to  support  the 
contention,  In  answer  to  the  assignment,  that 
testimony  not  legally  admissible  can  have  no 
probative  force,  does  not  so  hold.  This 
court  held  to  the  contrary  In  Gray  v.  Pussell, 
106  S.  W.  455.  Our  conclusion  Is,  however, 
that  the  action  of  the  court  does  not  present 
reversible  error. 

The  appellant  requested  three  separate 
special  Instructions  presenting  the  Issue  as  to 
whether  Maddox  left  the  switch  open,  or  It 
was,  after  having  been  closed  by  him,  tam- 
pered with  by  some  other  person.  These 
charges  are  substantially  the  same  and  were 
all  refused,  and  the  refusal  Is  complained 
of  In  the  ninth,  tenth,  and  eleventh  assign- 
ments of  error.  We  are  mindful  of  the  rule 
announced  In  the  Rogers  (91  Tex.  58,  40  S. 
W.  956),  McGlamory  (89  Tex.  638,  35  S.  W. 
1058),  and  Washington  (94  Tex.  510,  63  S. 
W.  534)  Cases,  the  entire  correctness  of  which 
Is  not  questioned,  and  the  effect  of  which 
we  are  not  Inclined  In  any  way  to  minimize ; 
but  we  are  of  the  opinion  that  the  rights  of 
appellant.  In  the  presentation  of  Its  defenses, 
were  sufficiently  guarded  In  the  court's 
charge,  which,  we  think.  In  this  particular, 
fully  compiled  with  the  rule  announced  In  the 
cases  cited.  In  substance  and  effect  the 
charge  of  the  court  was  Identical  with  the 
requested  charges.  In  such  case  It  was  not 
error  to  refuse  the  special  charges  requested, 
and  the  assignments  referred  to  are  over- 
ruled. The  charge  of  the  court  In  this  par- 
ticular has  been  heretofore  copied.  One  of 
the  refused  charges — and  they  are  all  the 
same  In  substance — Is  as  follows:  "You  are 
Instructed  that  If  you  telieve  from  the  evi- 
dence that  the  switch,  which  connected  the 
main  with  the  side  tracli  on  which  the  col- 
lision occurred,  was  properly  closed  by  the 
switchman  Maddox  before  the  arrival  of  the 
passenger  train,  and  that  afterwards,  and 
before  the  arrival  of  said  passenger .  train, 
it  was  tampered  with  and  opened  by  some 
unauthorized  person  (whether  an  employs 
of  the  company  or  not.  If  his  duties  were  In 
no  way  connected  with  the  throwing  of  said 
switch),  and  that  It  was  so  tampered  with 
and  opened  at  such  time  and  In  such  manner 
that  such  accident  could  not  have  been  pre- 
vented by  the  defendant.  Its  agents,  or  serv- 
ants, by  the  use  of  ordinary  care,  or  at  such 
time  that  such  tampering  with  and  opening 
could  not,  by  the  use  of  ordinary  care,  have 


of  the  verdict  as  excessive  to  8u6h  an  extent 
as  to  Indicate  that  it  was  not  the  result  of  a 
fair  consideration  of  the  evidence,  but  of 
"prejudice  or  passion  or  some  other  Improp- 
er motive."  The  Jury  allowed  appellee  $25,- 
000.  The  evidence  showed  that  both  bones 
of  the  leg  were  brolcen  between  the  knee  and 
the  ankle,  that  one  of  the  broken  bones  has 
never  properly  united,  and  in  consequence 
the  foot  Is  turned  In,  interfering  with  hia 
walking,  and  that  he  will  never  have  proper 
use  of  that  leg,  although  In  time  he  will  ac- 
quire some  substantial  use  of  It  While  he 
lay  In  the  hospital,  about  a  dozen  small 
pieces  of  the  bone  of  his  leg  were  taken  out 
The  broken  bone  protruded  through  the  flesh 
and  clothes  and  stuck  in  the  ground  when 
appellee  fell  out  of  the  cab.  According  to 
his  testimony,  the  flames  from  the  burning 
oil  reached  bim  and  set  his  clothing  on  fire, 
and  his  legs  and  feet  and  some  parts  of  his 
body  were  severely  burned.  He  endured 
very  great  physical  suffering  for  several 
months  from  the  bums  and  from  the  wounds 
on  his  broken  leg,  which  required  some  time 
to  heal.  Appellee  at  the  time  of  the  trial 
was  27  years  old.  His  earnings  the  month 
previous  to  the  accident  were  about  $125. 
The  average  for  five  years  before  had  been 
$65  a  month.  Giving  full  faith  to  the  evi- 
dence upon  this  Issue,  including  appellee's 
testimony  as  to  the  amount  of  his  physical 
suffering,  we  cannot  agree  that  the  verdict 
should  stand.  The  amount  is  so  unreasona- 
bly large.  In  view  of  all  the  evidence,  as  to 
Indicate  that  it  was  not  the  result  of  a  fair 
consideration  of  the  evidence.  Upon  this 
ground  the  trial  court  should-  have  granted 
appellant's  motion  to  set  aside  the  verdict 
and  grant  a  new  trial.  A  remittitur  of 
$7,500,  reducing  the  amount  to  $17,500,  will 
still  allow  appellee.  In  our  Judgment,  liberal 
compensation  for  his  Injuries. 

If  appellee  will  file  in  this  court  within  20 
days  from  March  18,  1909,  ti  remittitur  of 
$7,500,  the  Judgment  will  be  reformed  and  af- 
firmed for  $17,500 ;  otherwise,  for  the  reasons 
given.  It  will  be  reversed,  and  the  cause  re- 
manded. 


BRUNNER  FIRE  CO.  r.  PATNR 

(Court  of  Civil  Appeals  of  Texas.     March  30, 
1909.) 

1.  Appeai.  and  Erbob  (§  649*)  —  Recobd  — 
Statement  of  Facts — Motion  to  Corbect. 
Wliere,  on  disagreement  of  counsel,  the 
trial  judge  certified  the  statement  of  facts  in 
the  record  as  a  correct  statement  made  by  bim, 
it  was  error  to  refuse  to  consider  appellant's 
motion,   filed   the  last   day   allowed,   to  correct 


•For  other  cases  see  same  topic  and  section  NUMBER  in  Deo.  *  Am.  Digs.  1907  to  date,  A  Reporter  Indexe* 
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the  same  and  require  the  court  stenographer  to 
present  his  notes  of  the  testimony. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Dec.  Dig.  g  649.*] 

2.  Appeal  and  Erbob  (j  1074*)  —  Review — 
BAB^fLESs  Bbbob— Statement  of  Facts. 

Such  error  waa  harmless,  where,  consider- 
ing the  corrections  as  made,  the  evidence  was 
such  that  there  could  have  been  no  judgment 
other  than  that  rendered. 

[EA.  Note.— For  other  cases,  see  Appeal  and 
Error,  Dec.  Dig.  |  1074.*] 

3.  Appeal  and  Erbob  (J  938*)  —  Review — 
PBEsmiPTioNa— Qtiaufioation  or  Bill  of 
Exceptions. 

In  the  absence  of  a  bill  of  exceptions  sign- 
ed by  the  judge^or  bystanders,  it  will  be  as- 
sumed on  appeal  that  a  qualification  of  a  bill 
of  exceptions  presented  by  appellant  was  made 
with  appellant's  consent. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Dec  Dig.  {  938.*] 

4  Exceftionb,  Bill  or  (S  59*)— Allowance 

— Qualification. 

Where  appellant  presents  a  bill  of  excep- 
tions, the  court  has  no  right  to  qualify  it,  but, 
under  the  express  provision!)  of  Sayles'  Ann. 
Civ.  St  1897,  arts.  1367-13U9,  must  either  sign 
it,  or,  if  not  correct,  indorse  his  refusal  to  do 
so,  and  then  file  what  he  considers  a  proper  bill, 
leaving  appellant  to  his  remedy  of  a  Dill  by  by- 
standers, if  not  satisfied. 

[Ed.  Note.— For  other  cases,  see  Exceptions, 
BUI  of,  Dec.  Dig.  f  69.*] 

6.  Appeal  and  Ebbob  (§  501*)  —  Review — 
Becobd — Adkission  of  Evidence. 

Rulings  as   to   the   admission   of  evidence 

will  not  "be  reviewed,  where  the  record  fails  to 

show  that  the  rulings  were  excepted  to,  or  any 

bill  of  exceptions  taken. 

[E!d.  Note.— For  other  cases,'  see  Appeal  and 

Bnor.  Cent  Dig.  {§  2300,  2303;    Dec.  Dig.  § 

501.*] 

6.  Dedication  ({  51*)— Use  or  Stbeet  bt 
Public— ElSTENT. 

Where  a  street  was  laid  out  and  dedicated 
as  a  public. highway,  the  fact  that  the  public 
confined  its  actual  use  for  purposes  of  travel 
to  a  narrow  portion,  grading  and  working  it 
for  that  purpose,  did  not  affect  its  right  to 
use  the  entire  width,  nor  the  effect  or  extent  of 
dedication  and  acceptance. 

[Ed.  Note.— For  other  cases,  see  Dedication, 
Cent  Dig.  i  95;    Dec.  Dig.  i  51.*] 

7.  Advebse  Possession  (g  92*>— Payment  of 
Taxes— Claimant  Not  in  Possession. 

Payment  of  taxes  by  one  who  has  never 
been  in  possession  will  not  avail  under  the  stat- 
ute of  limitations  of  five  years. 

[BJd.  Note.— For  other  cases,  see  Adverse  Pos- 
session, Cent  Dig.  g  515;    Dec.  Dig.  g  92.*] 

8.  Appeal  and  E^bob  (g  742*)— Assignment 
OF  Erbob. 

An  assigtmient  of  error  not  followed  by  a 
statement  from  the  record  will  not  be  consid- 
ered. 

[Ed.  Note.- For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §  3000 ;    Dec.  Dig.  g  742.*] 

9.  Tbial  (g  194*)  —  Instbuctions  —  Weight 
AND  Sufficiency  of  Evidence— Uncontro- 
vebted  Evidence. 

Where  the  undisputed  evidence  establishes 
a  fact,  it  is  not  error  for  the  court  to  so  in- 
struct. 


Dig 


[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
ig.  g4u2;  Dec.  Dig.  g  IM.*] 


10.  Adverse   Possession   (|   116*)— Instbuc- 

nONB — CONSTRUCnOW. 

An  instruction  that  if  the  jury  believed 
from  the  evidence  that  a  certain  person,  one  of 
the  owners  in  plaintiff's  chain  of  title,  had  10 
years'  peaceabls  and  adverse  possession  of  the 
premises,  using  and  claiming  the  same  against 
all  other  persons,  they  should  find  for  plaintiff 
"on  this  issue,"  is  not  obje<:tiouabIe  as  requiring, 
if  there  was  a  finding  for  plaintiff  as  to  such  ad- 
verse possession,  a  general  finding  for  plaintiff 
on  the  entire  case. 

[Ed.  Note.— For  other  cases,  see  Adverse  Pce- 
session,  Dec.  Dig.  g  116.*] 

11.  Adverse  Possession  (g  116*)— Evidence— 

iNSTBUCnONS. 

Where  the  evidence  showed  that  a  certain 
person,  from  whom  plaintiff  claimed  title, 
bought  a  certain  tract  of  land  and  built  a  resi- 
dence thereon  and  resided  on  the  same  more 
than  10  years  thereafter,  and  that  the  lots  in 
question  were  a  part  of  such  tract,  the  issue  of 
adverse  possession  was  raised,  justifying  an  in- 
struction thereon. 

[Eld.  Note. — For  other  cases,  see  Adverse  Pos- 
session, Dec.  Dig.  g  116.*] 

12.  Municipal  Cobporations  (g  671*)  — Ob- 

BTBUCTIONS   IN    STBEET— ACTION    TO   ABATE— 

Evidence. 

Evidence  of  10  years'  adverse  possession  of 
land  by  one  in  plaintiff's  chain  of  title  and  of 
plaintiff's  possession  for  more  than  10  years  is 
sufficient  evidence  of  title  to  entitle  plaintiff  to 
maintain  an  action  for  the  removal  of  a  build- 
ing in  the  street,  obstructing  the  entrance  to 
such  premises. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Dec  Dig.  g  671.*] 

Appeal  from  District  Court,  Harris  Coun- 
ty;  W.  P.  Hamblen,  Judge. 

Action  by  T.  B.  Payne  against  tbe  Brun- 
ner  Fire  Company.  From  a  Judgment  for 
plaintiff,  defendant  appeals.    Affirmed. 

A.  O.  Van  Velzer,  for  appellant  Tharp 
&  Whitehead,  for  appellee. 

REESE,  J.  T.  B.  Payne  instituted  this 
action  against  the  Brunner  Fire  Company,  a 
corporation,  alleging  In  his  petition:  That 
he  was  the  owner  of  lots  108  and  109  in 
Magnolia  addition  to  the  city  of  Houston, 
holding  title  from  the  sovereignty,  and  es- 
pecially from  one  Isaac  Brashear,  who  ac- 
quired title  in  1852,  and  who  had  title  un- 
der the  statute  of  limitations  of  5  and  10 
years;  that  lot  108  fronts  148  feet  on  Pat- 
terson street,  a  public  street,  part  of  said 
Magnolia  addition,  which  bad  been  regular- 
ly laid  off  In  lots  and  blocks  and  streets; 
that  be  bought  in  1894;  that  plaintiff  was 
about  to  erect  his  residence  on  said  two  lots 
for  the  purpose  of  making  his  home  there, 
when  defendants  constructed  a  building  20 
feet  high  and  40  feet  long  and  extending 
along  Patterson  street,  in  the  street,  and 
within  a  few  feet  of  said  lot  108,  thereby 
cutting  off  his  entrance  to  said  property  on 
Patterson  street  and  rendering  it  unfit  for 
a  home.  Plaintiff  prayed  that  said  building 
be  declared  a  nuisance  and  be  ordered  to  be 
removed.  Defendants  made  general  denial 
and  specially  denied  plaintlfTs  ownership  of 


•For  otbsr  cases  see  same  topic  and  aection  NUMBER  In  Dec.  ft  Am.  DIgi.  1907  to  date,  A  Reporter  Indexes 
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that  the  building  was  In  Patterson  street, 
or  that  It  Interfered  with  plaintiff's  use  and 
enjoyment  of  his  property.  Much  other 
matter  was  set  out  in  the  answer  which  is 
not  material  to  the  case  as  presented  on  this 
appeal.  Upon  trial  with  a  Jury  there  was  a 
verdict  for  plaintiff,  upon  which  Judgment 
was  rendered  declaring  the  building  a  nui- 
sance and  ordering  its  removal.  From  the 
Judgment,  its  motion  for  a  new  trial  having 
been  overruled,  defendant  appeals. 

It  is  proper  that  we  should.  In  limine,  dis- 
pose of  the  matters  urged  in  the  twenty- 
fourth,  twenty-fifth,  and  twenty-sixth  as- 
signments of  error,  which  relate  to  the  al- 
leged refusal  of  the  trial  court  to  bear  and 
consider  appellant's  motion  to  correct  the 
statement  of  facts,  and  to  correct  the  same, 
and  the  matters  connected  therewith.  The 
corrections,  which  it  is  claimed  should  have 
been  made,  are  set  out  in  the  twenty-sixth 
assignment  The  statement  of  facts  in  the 
record  is  certified  by  the  district  Judge  as  a 
correct  statement  made  by  him,  upon  dis- 
agreement of  counsel.  On  the  same  day  it 
was  filed,  which  was  the  last  day  allowed, 
appellant's  counsel  filed  with  the  court  a 
motion  to  correct  the  same,  and  asked  also 
that  the  court  stenographer  be  required  to 
present  his  notes  of  the  testimony  and  be 
sworn  as  to  the  same.  The  court  refused 
to  consider  the  motion,  or  to  allow  the  ste- 
nographer to  be  sworn  in  support  thereof, 
and  refused  to  sign  appellant's  bill  of  ex- 
ceptions to  such  action.  This  action  is 
shown  by  bills  of  exception  in  the  record 
signed  by  bystanders,  under  the  statute.  No 
attempt  is  made  by  appellee  in  the  brief 
filed  by  his  counsel  to  explain  or  deny  the 
matters  set  out  in  these  assignments,  or  to 
rebut  the  statements  in  the  bystanders'  bills 
of  exceptions.  He  objects  to  their  consid- 
eration for  violation  of  the  rules  in  their 
preparation  and  presentation.  The  assign- 
ments are  not  strictly  in  compliance  with 
the  rules,  but  the  matters  presented  involve 
80  grave  an  abuse  of  Judicial  discretion  that 
we  are  not  disposed  to  pass  them  by  with- 
out consideration,  on  this  account. 

Appellant's  counsel  was  confronted  with 
a  novel  condition,  and  may  be  pardoned 
from  a  strict  compliance  with  the  rules. 
We  think  the  court  committed  grave  error 
in  .refusing  to  consider  the  motion,  and  in 
falling  to  lend  appellant's  counsel  all  the 
assistance  possible  in  determining  whether 
there  were  any  errors  in  the  statement  of 
facts,  and,  if  there  were,  in  correcting  the 
same,  so  that  it  might  indubitably  present 
the  facts  as  they  were  given  in  evidence. 
The  record  suggests  that  in  some  respects 
the  statement  of  facts  does  not  do  this.  It 
was  at  least  Incumbent  upon  appellee,  not- 


true.  In  the  interest  of  fairness  and  a  prop- 
er administration  6t  Justice,  we  would  re- 
verse the  Judgment  and  remand  the  case 
for  a  new  trial,  but  for  the  fact  that,  as- 
suming that  the  statement  of  facts  should 
be  corrected  as  claimed  by  appellant,  and 
considering  such  corrections  as  made,  the 
evidence  still  would  be  such  that  no  Judg- 
ment could  have  been  rendered  other  than 
the  one  that  was  rendered.  Upon  the  undis- 
puted evidence  the  court  would  have  been  au- 
thorized to  instruct  a  verdict  for  appellee. 
In  this  state  of  the  record,  it  would  not  be 
proper  to  remand  the  case  for  a  new  trlaL 

Appellant  complains  further.  In  the  twen- 
ty-seventh assignment  of  error,  of  the  re- 
fusal of  the  court  to  settle  his  eighth  bill  of 
exceptions  in  the  form  in  which  it  was  pre- 
sented, and  in  qualifying  the  same.  In  the 
absence  of  something  In  the  way  of  a  bill 
of  exceptions  signed  by  the  Judge  or  by- 
standers, under  the  statute,  we  cannot  say 
that  the  qualification  of  the  bill  by  the  court 
was  not  done  with  consent  of  appellant. 
Without  such  consent  the  Judge  had  no  right 
to  qualify  the  bill,  but  should  have  either 
signed  it,  or.  If  not  correct,  should  have  in- 
dorsed his  refusal  to  do  so,  and  should  then 
have  made  out  and  filed  what  he  considered 
a  proper  bill,  leaving  appellant  to  his  rem- 
edy of  a  bill  by  bystanders,  under  the  stat- 
ute. If  he  was  not  satisfied  with  such  bill. 
The  statute  (Sayles'  Ann.  Civ.  St.  1897,  arts. 
1367-1369)  prescribes  very  clearly  the  duty 
of  the  judge,  and  the  rights  of  litigants  in 
such  cases,  and  should  be  observed. 

Taking  up  the  other  assignments  of  er- 
ror in  the  order  in  which  they  are  presented, 
the  first,  second,  third,  and  fourth  assign- 
ments are  addressed  to  the  action  of  the 
court  in  the  admission  of  evidence  of  cer- 
tain maps  or  plats.  These  assignments  are 
all  presented  together  in  a  group.  Each  of 
them  present  a  different  question.  What 
propositions  there  are  are  presented  as  un- 
der the  four  assignments.  The  statements 
under  the  proposition  are  altogether  Insufll- 
clent  to  show  that  error  was  committed,  and 
finally  it  Is  not  suggested  In  either  the  as- 
signments, the  propositions,  or  any  of  the 
statements  thereunder,  or  In  the  argument 
upon  the  propositions,  that  any  bill  of  ex- 
ceptions to  any  of  the  rulings  complained  of 
was  taken.  No  reference  is  made  to  any 
bill  of  exceptions,  without  which  the  error, 
if  any,  would  not  be  reversed.  The  assign- 
ments will  not  be  considered. 

The  fifth  and  sixth  assignments  of  error 
complain  also  of  the  admission  of  the  tes- 
timony of  certain  witnesses.  No  bill  of  ex- 
ceptions is  referred  to  In  tiie  assignments, 
propositions,  statement,  or  argumoit  The 
statement  does  not  show  or  even  refer  to 
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the  evidence  objected  to.  It  Is  not  anggest- 
ed  that  the  ruling  of  the  court  was  excepted 
to,  or  any  bill  of  exceptions  taken.  The  as- 
Blgnmenta  will  not  be  considered. 

The  seventh  and  eighth  assignments  of 
error,  presented  together,  are  addressed  to 
the  refusal  of  the  court  to  give  two  special 
chaTges  requested  by  appellant  The  gen- 
eral nature  of  these  charges  is  only  vaguely 
suggested  by  the  assignments.  The  charges 
are  not  set  out,  either  in  substance  or  form, 
In  either  the  assignments,  propositions, 
statements)  or  arguments.  It  appears  prob- 
able from  the  brief  that  they  were  upon  the 
Issne  of  dedication  of  Patterson  street  If 
'we  are  correct  In  this,  the  assignments,  if 
considered,  are  without  merit.  The  undis- 
puted evidence  shows  that  when  Colby  laid 
out  and  platted  Magnolia  addition  In  1888, 
he  laid  out  a  50-foot  street  along  one  side 
of  the  addition,  and  named  it  "Patterson 
street"  It  was  so  laid  out  for  a  public 
street  and  has  been  used  by  the  public  as 
a  public  highway  or  street  ever  since.  The 
evidence  of  dedication  by  Colby  and  accept- 
ance and  use  by  the  public  Is  complete  and 
is  undisputed.  A  plat  showing  the  division 
Into  lots,  blocks,  and  streets  was  at  once 
recorded.  Appellant  undertook  to  prove  by 
certain  witnesses  that  the  actual  use  of  the 
ground  so  laid  out  as  a  street  by  the  pub- 
lic for  purposes  of  travel,  has  been  confin- 
ed to  a  comparatively  narrow  space,  near 
the  middle  of  this  street,  which  has  been 
graded  and  used,  and  that  part  of  this 
ground,  on  which  the  firehouse  is  erected, 
has  never  been  so  used  for  travel,  and  "does 
not  belong  to  anybody,"  and  lies  between 
appellee's  lots  and  the  street  This  is  the 
sum  and  substance  of  the  evidence  tending 
to  rebut  the  evidence  of  dedication  and  use 
as  a  street  of  the  ground  next  to  appellee's 
lots.  It  does  not  raise  an  issue  as  to  such 
dedication  and  use.  If  Colby  laid  out  a  50- 
foot  street  and  dedicated  it  as  a  public  high- 
way— and  this  is  shown  by  the  undisputed 
evidence — and  the  public  confined  its  actual 
use  for  purposes  of  travel  to  a  narrow  por- 
tion of  said  50  feet,  grading  and  working  it 
for  that  purpose,  which  is  the  extent  of  ap- 
pellant's evidence,  this  would  not  affect  the 
right  of  the  public  to  use  the  entire  50  feet 
■Whenever  it  chose,  nor  the  effect  or  extent 
of  dedication  and  acceptance.  The  effect 
of  appellant's  contention  is  that  to  preserve 
Its  rights  to  a  highway,  the  public  must  use 
for  purposes  of  travel  every  foot  of  it  This 
Is  not  the  law.  Probably  It  was  not  neces- 
sary to  grade,  work,  or  build  bridges  across 
the  entire  width  of  the  dedicated  strip.  It 
appears  that  when  the  town  of  Brunner 
was  laid  off,  adjoining  the  Magnolia  addi- 
tion, a  strip  25  feet  wide  alongside  of  Pat- 
terson street  was  left  for  a  street,  increas- 
ing the  width  of  Patterson  street  to  75  feet 
The  evidence  indicates  that  the  graded  and 
nsed  roadway  covers  a  part  of  the  50-foot 
Strip  and  a  part  of  the  25  feet  added  on  the 


Brunner  side.  If  appellant's  contention  tliat 
the  portion  not  graded  and  used  had  never 
been  accepted  as  a  street  be  sound,  the  re- 
sult would  be  that  the  ground  on  which  the 
building  Is  erected  would  belong  to  appel- 
lee as  a  part  of  bis  lot  abutting  thereon. 
There  was  no  issue  of  complete  dedication 
and  acceptance  by  long  use  by  the  public  of 
the  entire  60-foot  strip  called  Patterson 
street  > 

We  are  inclined  to  think  that  the  evi- 
dence did  not  present  the  issue  of  title  in 
appellee  under  the  statute  of  limitations  of 
five  years,  as  set  out  in  assignments  of  er- 
ror 9  to  11.  There  was  no  evidence  of  pay- 
ment of  taxes  by  any  one  except  appellee, 
who  has  never  been  in  actual  possession. 
The  assignments  will  have  to  be  sustained, 
but,  for  reasons  hereafter  shown,  this  does 
not  require  a  reversal  of  the  Judgment. 

The  thirteenth  assignment  Is  not  followed 
by  any  statement  from  the  record,  and  will 
not  be  considered.  It  appears,  however, 
to  be  entirely  without  merit 

The  fourteenth,  fifteenth,  and  sixteenth 
assignments,  presented  together,  complain 
of  the  refusal  of  special  charges  requested, 
and  of  the  court's  charge.  They  are  not  ac- 
companied by  any  statement  showing,  either 
in  form  or  substance,  the  charges  referred 
to.  We  can  only  conjecture,  in  a  general 
way,  what  they  relate  to.  This  is  not  sufll- 
dent  to  require  a  consideration  of  the  as- 
signments. 

The  court  did  not  charge  that  plaintiff  had 
shown  a  record  title  down  to  himself,  but 
that  he  had  shown  such  title  from  Isaac 
Brashear  to  himself.  There  was  no  error 
in  this.  Where  the  undisputed  evidence  es- 
tablishes a  fact,  it  is  not  In  error  for  the 
court  to  so  Instruct  the  Jury.  The  seven- 
teenth assignment  of  error,  presenting  this 
objection  to  the  charge  of  the  court,  is  with- 
out merit 

The  eighteenth  assignment  does  not  pre- 
sent reversible  error.  The  court,  on  the  is- 
sue of  title,  charged  the  jury  that,  if  they 
believed,  from  the  evidence,  that  Isaac 
Brashear,  one  of  the  owners  in  appellee's 
chain  of  title,  bad  10  years'  peaceable  and 
adverse  possession  of  the  premises,  cultivat- 
ing, using,  and  enjoying  the  same,  and 
claiming  the  same  against  all  other  persons, 
they  should  find  for  plaintiff  "on  this  is- 
sue"; that  is,  the  issue  of  title.  The  other 
Issues,  as  to  location  of  the  lots  and  the 
existence  of  the  street  contiguous  thereto, 
were  submitted  in  other  portions  of  the 
charge.  Appellant's  objection  to  the  charge 
that  under  it,  a  finding  in  favor  of  appel- 
lee as  to  the  10  years'  adverse  poesession 
by  Brashear  required  a  general  finding  for 
plaintlfl  on  the  whole  case,  is  not  tenable. 
Nor  can  the  objection  be  sustained  that  the 
evidence  did  not  raise  the  issne  of  such  ad- 
verse possession.  In  fact  the  evidence  on 
this  point  la  not  disputed,  and  shows:    That 
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same  more  than  10  years  thereafter;  and 
that  the  lots  in  question,  Which  came  by 
consecutlTB  conveyance  to  appellee,  were  a 
part  of  this  50  acres  out  of  said  lot  23  of  the 
Hollingsworth  survey  aforesaid.  Upon  the 
issue  of  title,  as  well  as  upon  all  other  is- 
sues on  the  case,  the  court  might  very  well 
have  instructed  a  verdict  for  appellee.  The 
eighteenth  assignment  is  overruled. 

The  other  assignments  and  the  proposi- 
tions thereunder  are  overruled  without  fur- 
ther discussion.  They  present  no  reversible 
error. 

There  was  no  evidence  introduced  by  ap- 
pellant to '  rebut  the  evidence  of  appellee, 
except  such  as  tended  to  show  that  only  a 
portion  of  the  50-foot  strip  dedicated  as  Pat- 
terson street  has  ever  been  graded  or  used 
as  a  highway  by  the  public,  and  that  this 
used  portion  did  not  extend  to  appellee's 
lots;  but  there  was  a  vacant  strip  between 
upon  which  the  flrehouse  was  erected.  Oth- 
erwise the  evidence  Introduced  by  appellee 
was  undisputed,  and  showed,  on  the  issue 
of  title:  That  Brashear  bought,  in  1852,  50 
acres  of  land,  on  which  he  then  settled,  and 
upon  which  he  continued  to  reside  with  his 
family  for  more  than  10  years;  that  in  the 
partition  of  his  estate  this  land,  or  a  part 
of  it,  was  set  apart  to  his  daughter,  Mrs. 
Jones,  who  sold  it,  in  1887,  to  the  Ohio  Wool- 
growing  Company,  who  in  turn,  in  1888, 
sold  and  conveyed  to  F.  W.  Colby;  that 
Colby  had  it  divided  and  platted  into  lots 
and  blocks  and  streets,  as  Magnolia  addi- 
tion, in  1888,  laying  off  Patterson  street  as  a 
public  street,  and  having  the  plat  duly  re- 
corded; that  appellee's  lots  are  a  part  of 
this  Magnolia  addition,  and  by  a  regular 
chain  of  mesne  conveyances  have  come 
down  to  appellee,  who  bought  in  18M.  Up- 
on this  evidence,  both  by  virtue  of  Brash- 
ear's  10  years'  adverse  possession,  use,  and 
enjoyment,  and  by  virtue  of  his  naked  pos- 
session alone,  appellant  showing  no  right, 
appellee  was  entitled  to  maintain  this  ac- 
tion. Boyd  v.  MlUer,  22  Tex.  Civ.  App.  165, 
54  S.  W.  412.  He  was  not  required,  we 
think,  to  show  such  title  as  would  have 
been  required  to  entitle  him  to  recover  in  an 
action  of  trespass  to  try  title.  Railway  v. 
Wallace,  74  Tex.  581,  12  S.  W.  227;  Tel. 
Co.  V.  Wofford  (Tex.  Civ.  App.)  42  S.  W. 
119;  Pac.  Ex.  Co.  v.  Dunn,  81  Tex.  86,  16 
8.  W.  792;  Linard  t.  Crossland,  10  Tex. 
461,  60  Am.  Dec.  213. 

Upon  the  other  issnes  the  evidence  is 
equally  conclusive  in  showing  the  existence 
of  Patterson  street  as  a  public  highway, 
that  appellee's  lot  abuts  thereon,  and  that 
the  flrehouse  interferes  with  appellee's  ac- 


terson  street  The  evidence  was  of  such  a 
character  as  to  authorize  a  peremptory  in- 
struction to  the  Jury  to  return  a  verdict  for 
plalntUC,  and  In  such  case  the  errors  com- 
mitted by  the  trial  court  do  not  require  a 
reversal  of  the  Judgment  So  the  assigned 
errors  not  considered  would  not  tf  consid- 
ered and  sustained,  authorize  a  reversaL 

The  Judgment  is  therefore  affirmed. 

Affirmed. 


GAFFNEY  et  al.  v.  CLARK  et  al. 

(Court  of  Civil  Appeals  of  Texas.     April  29, 
1909.) 

1.  Evidence  (|  66»)— Pkesumptions. 

It  is  presumed  that  a  vendor  knew  the 
bonndariea  of  the  land  which  he  sold. 

[Ed.    Note.— For   other   cases,    see   Evidence, 
Cent  Dig.  |  86 ;   Dec.  Dig.  i  66.*] 

2.  Trespass  to  Trt  Title  (t  38*)— Pboceed- 
IHGS— Pleadings— Not  Guiut— Etfect. 

A  plea  of  not  guilty  in  trespass  to  try  title, 
as  to  the  part  of  land  not  disclaimed  by  defend- 
ant put  plaintiff  on  proof  of  liis  title,  and,  on 
his  failure  to  show  title,  defendant  would  l>e  en- 
titled to  judgment  denying  a  recovery  of  the 
land  not  disclaimed. 

[Ed.  Note.— For  other  cases,  see  Trespass  to 
Try  Title,  Cent  Dig.  i  53;   Dec  Dig.  f  38.*] 

3.  Tbespabs  lo  Tbt  Title  (8  47*)— Caoss-Ao- 

TIONB. 

Defendant   in   trespass   to   try   title,   after 

g leading  not  guilty  by  plaintiff,  could  seek  af- 
rmative  relief  by  having  disputed  bonndaries 
Iwtween  them  established. 

[Ed.  Note.— For  other  cases,  see  Tteapaaa  to 
Try  Title,  Dec  Dig.  %  47.*] 

4.  Trespass  to  Tbt  Title  ({  47*)— Cboss-Ac- 

HONS— Pleading — ^Effect. 

In  trespass  to  try  title,  defendant  pleaded  ' 
not  guilty  as  to  the  part  of  the  land  described 
in  his  answer,  and  further  alleged  that  the 
boundary  between  his  and  plaintiff's  land  was 
in  dispute,  and  in  effect  admitted  that  plain- 
tiff owned  the  land  east  of  the  true  Iraundary  of 
a  certain  snrvey,  but  was  estopped  from  claim- 
ing it  Beld,  ttuit  defendant's  plea  to  establish 
the  boundary  was  an  affirmative  defense,  and, 
having  foiled  to  show  that  plaintiff  was  estop- 
ped to  claim  to  the  true  boundary,  defendant 
was  bound  by  Us  admission  that  plaintiff  own- 
ed the  land  up  to  that  boundary,  notwithstand- 
ing the  fact  that  plaintiff  failed  to  prove  title 
to  the  land  in  controversy,  so  that  defendant 
was  not  entitled  to  have  the  boundary  estab- 
lished as  asserted  by  him. 

[Ed.  Note.— For  other  cases,  see  Trespass  to 
Try  "ntle,  Dec  Dig.  {  47.*] 

6.  Trespass  to  Tky  Title  ({  88*)— Cboss-Ao- 

noN— Burden  of  Proof. 

Where,  in  trespass  to  try  title,  defendant 
pleaded  not  guilty  and,  in  a  cross-action,  aoaght 
to  iiave  the  boundary  established  between  him- 
self and  plaintiff,  the  burden  waa  on  defendant 
to  prove  that  the  bonndaries  were  as  aliened  by 
him,  even  thongh  plaintiff  failed  to  sustam  the 
burden  of  showing  title  in  the  principal  action. 

[Ed.  Note. — For  other  cases,  see  Trespass  to 
Try  Title,  Dec  Dig.  i  38.*] 
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Od  motion  for  rehearing.     Motion  orer- 
mled. 
For  former  opinion,  see  lis  S.  W.  330. 

Moore,  Park  &  Birmingham  and  Lennox 
&  liennoz,  for  appellants.  A.  Li.  Beaty,  for 
appellees. 

LEVY,  J.  We  have  carefully  considered 
the  record  and  the  qnestions  presented  in 
tills  case  and  on  motion  for  rehearing,  and 
feel  constrained  to  adhere  to  our  former 
ruling  in  the  case. 

It  is  insisted  that  we  are  in  error  In  hold- 
ing the  eTldence  insufficient  to  support  es- 
toppel. We  do  not  think  so.  It  is  argued 
that  the  case  of  Hefner  and  Locldiart  v. 
Downing,  67  Tex.  676,  is  decisive  of  the  prin- 
ciple Involved  in  the  Instant  case  and  rules 
the  same.  We  thinlc  there  is  a  clear  dis- 
tinction between  that  case  and  the  Instant 
one.  Downing  had  ran  and  marked  a  line 
as  the  boundary  for  a  part  of  the  way  be- 
tween the  land  owned  by  him  and  the  land 
belonging  to  Hefner.  Afterwards  the  latter 
had  extended  and  completed  the  line  and 
sold  to  it  as  the  true  line  a  part  of  the 
land  to  another  party,  who  sold  same  to 
Lockhart.  There  was  evidence  tending  to 
show  that  during  a  number  of  years  Down- 
ing had  recognized  and  treated  the  line  so 
mn  and  marked  as  the  true  boundary  line, 
that  he  had  cut  timber  in  accordance  with 
It,  and  stood  by  and  without  objection  had 
permitted  Hefner's  vendees  to  occupy  and 
Improve  it  as  their  own.  The  question  was 
as  to  whether  tlie  evidence  made  an  Issue  as 
to  an  estoppel  as  against  Downing  to  deny 
that  the  line  so  run,  marked,  recognized,  and 
acquiesced  In  vras  the  true  boundary  line. 
The  court  held  that  it  was  sufficient  to  raise 
snch  an  issue.  There  the  evidence  was  suffi- 
cient to  support  a  finding  that  Downing  in- 
tended his  acts  and  conduct  to  Influence  the 
acts  and  conduct  of  Hefner,  and  sufficient 
to  support  a  farther  finding  that  Hefner's 
acts  and  conduct  with  reference  to  the  land 
were  so  influenced.  Hefner,  as  against 
Downing,  clearly  was  in  a  position  to  assert 
an  estoppel.  Having  acquired  his  rights  by 
their  purchase  of  the  land  without  notice 
of  facts  which  might  preclude  them  from 
doing  so,  Hefner's  vendees  as  clearly  were 
entitled  to  assert,  as  against  Downing,  the 
estoppel  as  against  him  in  favor  of  Hefner. 
Independent  tlierefore  of  acts  and  conduct 
of  Downing,  with  reference  to  the  land, 
-which  might  be  held  to  create  a  further  es- 
toppel in  their  favor  as  against  him,  they 
might  have  been  entitled  to  protection 
against  Downing's  claim  to  the  land.  There 
Is  no  evidence  here  that  Charles  Gaffney's 
acts  and  conduct  were  Intended  to  influence, 
or  that  same  did  Influence,  the  then  owners 
of  the  Caudle  survey  to  act  with  reference 
to  It  or  in  a  way  they  otherwise  would  not 
hare  acted.  Appellees  therefore  can  claim 
nothing  on  account  of  their  being  the  suc- 


cessors to  the  rights  of  the  then  owners  of 
the  Caudle  survey,  and  must  rest  their  claim 
of  an  estoppel  on  acts  and  conduct  of  Charles 
Gaffney  intended  to  Influence,  and  which  did 
Influence,  them  to  buy  the  land.  There  is 
no  pretense  In  the  evidence  that  the  acts  and 
conduct  of  Charles  Gaffney  were  Intended  in 
any  way  to  induce  appellees  to  buy  the  land. 
The  acta  and  conduct  acted  upon  occurred 
five  years  before  they  became,  or  pretended 
to  have  become,  the  purchasers.  Another 
marked  distinction  between  the  two  cases, 
as  we  understand  them,  lies  in  the  fact  that 
Hefner  sold,  and  bis  vendee  bought,  the 
land  to  the  boundary  line  as  they  claimed 
It  to  be.  There  is  no  evidence  in  this  case 
showing,  or  tending  to  show,  that  appellees' 
vendors  sold  to  the  line  as  appellees  claim 
it  to  be.  The  presumption  would  be  that 
their  vendors  knew  the  boundaries  of  the 
land  they  sold  to  appellees;  and  in  the 
absence  of  evidence  showing  that  appellees 
in  purchasing  did  not  aequlre  from  their 
vendors  information  as  to  the  true  line,  and 
In  the  absence  of  evidence,  if  they  did  ac- 
quire such  information,  showing  how  in 
the  face  of  such  information  they  were  mis- 
led by  the  acts  and  conduct  of  Charles  Gaff- 
ney complained  of,  we  think  they  are  not 
In  a  position  to  claim  an  estoppel. 

It  is  insisted  that  the  appellants  did  not 
prove  title  and  the  case  should  be  affirmed. 
Appellees  disclaim  title  to  all  of  the  Martin 
survey  except  the  portion  thereof  described 
in  their  answer,  as  to  which  they  defended 
by  a  plea  of  not  guilty.  The  eflTect  of  this 
plea  was  to  put  appellants  on  proof  of  their 
title.  They  proved  no  title.  Appellees  there- 
fore were  entitled  to  a  judgment  denying  to 
appellants  a  recovery  as  against  them  of 
the  portion  of  the  Martin  survey  not  dis- 
claimed. Such  a  Judgment  would  have  left 
as  an  open  question  the  location  of  the  west 
boundary  line  of  the  Martin  survey.  Antici- 
pating such  a  result  of  the  litigation,  and 
wishing  the  line  to  t)e  established,  appellees 
did  not  rest  upon  their  plea  of  not  guilty 
and  its  consequences,  but  by  further  pleading, 
as  they  had  the  legal  right  to  do,  Invoked 
the  Jurisdiction  of  the  court  for  the  purpose 
of  securing  a  decree  establishing  the  line. 
By  such  pleading  they  asserted  that  appel- 
lants owned  land  adjoining  theirs  on  the 
east,  and  that  there  was  a  dispute  between 
them  as  to  the  location  of  the  boundary  line 
between  them.  They  asserted  that  the 
boundary  line  was  at  the  point  designated  in 
their  pleading,  or.  If  It  was  not,  that  appel- 
lants were  estopped  to  deny  that  it  was  at 
that  point.  A  trial  of  the  Issues  resulted 
in  a  finding  of  the  Jury  that  the  true  line 
was  west  of  the  point  where  appellees  claim- 
ed It  to  be,  but  that  appellants  were  estopped 
to  deny  that  It  was  any  farther  west  than 
they  (appellees)  claimed  it  to  be.  This  court 
held,  and  adheres  to  the  ruling,  that  appel- 
lants were  not  so  estopped,  and  therefore 
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that  the  judgment,  In  so  far  as  It  must  be 
rested  on  that  finding,  was  erroneous.  It 
woold  seem  to  follow  logically  that  the 
Judgment  In  so  far  as  It  established  the 
boundary  line  between  the  parties  was  er- 
roneous, for  the  Jury  found  the  true  line 
to  be  farther  west,  and  the  Judgment  estab- 
lishing It  at  the  point  designated  therein  nec- 
essarily was  rested  entirely  on  the  supposed 
estoi^I.  Could  it  be  contended  that  such 
Is  not  the  result  because  the  effect  of  ap- 
pellees' plea  of  not  guilty  was  to  put  appel- 
lants on  proof  of  their  title  to  the  land  in 
dispute,  and  that,  having  failed  to  prove  such 
title.  It  is  no  concern  of  theirs  that  the  Judg- 
ment established  the  line  at  a  place  not 
authorized  by  the  evidence,  and  that  this 
court  is  without  authority  to  revise  the  Judg- 
ment in  that  particular?  We  are  not  willing 
to  agree  that  such  was  the  effect  of  the  plea 
of  not  guilty.  Appellees'  pleading  seeking  an 
establishment  of  the  line,  except  In  so  far  as 
It  attempted  to  set  up  an  estoppel,  was  not 
In  any  sense  a  defensive  pleading;  Instead, 
It  was  for  afilrmatlve  relief.  In  It  they  ex- 
pressly averred  ownership  in  appellants  In 
the  land  in  the  Martin  survey  adjoining  their 
land  on  the  east.  In  trying  that  issue  there 
was  no  occasion  for  appellants  to  prove  title 
to  the  land  east  of  the  true  west  boundary 
line  of  the  Martin.  Admittedly  they  owned 
that  land.  The  contention.  In  etCect,  was: 
Appellants  owned  the  land  east  of  the  true 
west  boundary  line  of  the  survey,  but  are 
estopped  from  claiming  it,  and  therefore 
appellees  should  recover  it. 

Now  that  it  has  been  determined  that  ap- 
pellants are  not  estopped,  can  the  appellees 
contend  that  the  land  should  be  decreed  to 
be  in  them  because  appellants,  relying  upon 
the  admission  In  the  pleading,  failed  to  prove 
that  they  owned  the  land?  We  cannot  agree 
that  the  law  supports  such  contention.  Had 
appellees  not  by  their  cross-action  presented 
and  had  tried  an  issue  strictly  as  to  the 
boundary,  unquestionably  on  appellants'  fail- 
ure to  prove  title  the  Judgment  should  have 
been  against  them.  If  appellees  had  then  by 
another  suit  sought  to  have  the  line  estab- 
lished, after  such  a  suit  the  burden  of  es- 
tablishing title  wouU  not  have  been  on  ap- 
pellants, and  unquestionably,  with  like  proof 
In  the  record  with  the  finding  of  the  Jury, 
the  line  would  have  been  established  at  a 
point  west  of  the  point  it  was  established  by 
the  Judgment  here  complained  of;  and  title 
to  the  land  in  dispute  thereby  in  effect  would 
have  been  determined  to  be  in  appellants. 
Instead  of  appellees.  Can  it  be  held  that 
merely  because  the  two  issues  were  tried  in 
one  Instead  of  two  suits,  the  law,  measur- 
ing the  property  rights  of  the  parties,  is 
different?  Does  the  defendant,  in  a  trespass 
to  try  title  suit,  who  seeks  by  a  cross-action 
to  establish  the  boundary  line  between  his 
ovra  and  the  plaintiff's  land,  occupy  a  posi- 


tion different  from  that  occupied  by  him  as 
the  plaintiff  In  the  suit  to  establish  such 
line?  As  defendant  seeking  affirmative  relief 
of  the  court,  should  he  be  held  unaffected 
by  an  admission  of  title,  which.  If  made  by 
him  as  a  plalntlfl  seeking  the  same  relief, 
would  bind  him?  We  think  not.  In  either 
case,  as  to  the  affirmative  relief  sought  by 
him,  the  suit  Is  his.  As  to  such  affirmative 
relief  in  either  case,  he  has  the  same  rights 
and  is  charged  with  the  some  burdens.  In 
either  case,  asserting  the  boundary  line  to 
be  at  a  given  point  and  asking  a  decree  to 
establish  it  accordingly,  he  must  prove  it 
to  be  at  that  point  Falling  in  such  proof, 
he  Is  not  entitled  to  such  a  decree.  We  are 
unable  to  see  how,  when  he  happens  to  be 
a  defendant  asking  such  relief,  he  should  be 
held  entitled  to  it  notwithstanding  he  falls 
to  make  such  proof,  because  the  plaintiff  fail- 
ed on  another  issue  In  the  case  to  discharge 
the  burden  on  him.  We  do  not  mean  to  be 
understood  as  saying  that  a  defendant  In 
a  trespass  to  try  title  suit  pleading  not  guilty 
does  by  pleading  other  defenses  relieve  the 
plaintiff  of  the  necessity  of  proving  title; 
but  when  such  defendant,  in  a  cross-action, 
seeks  affirmative  relief,  and  with  reference 
to  such  issue  admits  title  to  be  In  plaintiff, 
then  we  think  he  is  as  much  bound  by  such 
admission  as  he  would  be  if  a  plaintiff  pre- 
senting such  issue  for  adjudication. 

The   motion   for   rehearing  was    ordered 
overruled. 


BliAIB  V.  GUABANTT  SAVINGS,  LOAN  « 
INVESTMENT  OO- 

(Court  of  Civil  Appeals  of  Texas.     March  16, 
1908.) 

1.  MoBTOAQEs  (f  445*)— FoBECLOsnsB  BT  Ac- 
tion—Petition— ScinciENCT. 

Where  vendees  of  land  mortgaged  the  same 
to  secure  a  loan  applied  for  for  the  purpose  of 
taking  up  or  extending  vendor's  lien  notes  and  a 
mechanic's  lien,  with  the  understanding  that 
the  notes  and  lien  were  to  be  assigned  to  the 
mortgagee  as  additional  security,  ana  the  money 
was  BO  used,  and  the  notes  and  lien  were,  to- 
gether with  the  vendor's  superior  title,  assigned 
to  the  mortgagee,  that  the  petition  to  foreclose 
the  mortgage  failed  to  set  up  such  facts  was 
immaterial;  there  being  no  defense  that  the 
property  was  a  homestead. 

[Ed.  Note.— For  other  cases,  see  MortgHges, 
Cent  Dig.  H  1308,. }309;   Dec  Dig.  §  445.«] 

2.  HOMESTEAn     ({     191*)  —  FOBECLOSDBE     OF 

MoBTOAOs  —  NECBSsrrr  fob  Assebtiok  of 

Right  in  Fobeolosubb  Suit. 

Mortgagors  submitting  to  a  Judgment  fore- 
closing the  mortgage  lien  could  not  thereafter 
claim  that  the  mortgage  was  void  because  of 
the  homestead  character  of  the  property. 

[Ed.  Note.— For  other  cases,  see  Homestead, 
Cent  Dig.  I  362;    Dec.  Dig.  J  191.*] 

3.  MOKTOAOES    (8   497*)— FOBECLOSUBE-^CTDO- 

IfERT— Conolttsiveness. 

A  mortgage  foredoanre  Judgment  estab- 
lishes conclusively  both  the  debt  and  the  lien. 

[Ed.   Note.— For  other  cases,  see  Mortgages, 
Cent  Dig.  I  1473;   Dec.  Dlgrj  497.*] 
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4.  MuniciPAi,  CoBPOBATiORs  (I  981*)— Taxes 
— CoiXEcnoR— Tax  Sttitb  —  Parties  —  E«- 
DBMFTion  nou  Tax  Sales. 

Houston  City  Charter  (8p.  Acts  29tb  Leg. 
1905,  p.  147,  c.  17)  art.  3,  i  8,  proTidinf  that 
in  suits  for  taxes  doe  the  city  the  proper  per- 
sons shall  be  made  parties  defendants,  etc.,  and 
that  the  deed  made  under  the  sale  shall  Test  a 
jMrfect  title  in  the  purchaser,  means  a  perfect 
title  as  against  the  parties  to  the  suit,  and  hence 
an  incumbrancer  not  made  a  party  to  the  tax 
suit  had  the  same  right  to  redeem  from  the 
tax  lien  as  he  had  before  the  tax  sale;  the  pur^ 
chaser  at  such  sale  being,  as  to  him,  subro- 
gated only  to  the  lien  of  the  city  for  taxes,  pen- 
alties, and  costs,  not  including  the  costs  of  the 
tax  suit  and  sale. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  |  2134;  Dec.  Dig.  { 
981.*] 

6.   MURICIPAI.  COBPOBATIOnS  ({  981*)— TAXES 

—Tax  Sai,xs— REDBia>noN— Chabtkb  Pbo- 

TisioNB— Application. 

Houston  City  Charter  (Sp.  Acta  29th  Leg. 
1905,  p.  149,  c.  17)  art  3,  |  11,  requiring  an 
owner  redeeming  from  a  tax  sale  to  pay  double 
the  amount  paid  by  the  purchaser,  applies  solely 
to  summary  sales  by  the  tax  collector,  and  has 
no  application  to  a  sale  under  a  jnqpnent  of 
forecloenre  of  the  lien,  the  procedure  for  which 
is  prescribed  by  section  8. 

[Ed.  Note.— For  other  cases,  sep  Municipal 
Corporations,  Cent  Dig.  |  2135;  Dec.  Dig.  | 
981.*] 

6.  Taxation  (J  709*)- Tax  Sales— Redeicp- 

HON— INTEBEST. 

One  entitled  to  redeem  from  a  tax  sale  is 
liable  to  the  purchaser  for  interest  on  the 
amount  due  only  from  the  date  of  the  sale  to 
the  time  he  tenders  such  amount  to  the  pur- 
chaser and  offers  to  redeem. 

(Ed.  Note.— For  other  cases,  see  Taxation, 
Cent  Dig.  |  1434;    Dec.  Dig.  <  709.*] 

7.  MUNIOIPAI,    COBPOBATIONS    «     981*)— TAX 

Sales— Redemption— LiABiLiTT  fob  Rents. 
Where  the  provisions  of  a  city  charter 
under  which  a  tax  sale  was  made  required  the 
•heriCT  to  put  the  purchaser  in  possession,  the 
purchaser  was  not  liable  to  account  for  rents 
while  in  possession  to  one  subseguently  held  en- 
titled to  redeem  from  the  tax  hen  because  not 
made  a  party  to  the  suit  to  foreclose  the  same. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  {  2134;  Dec.  Dig.  { 
981.*] 

Appeal  from  District  Court,  Harris  Coun- 
ty;  Norman  G.  Klttrell,  Judge. 

Action  by  the  Guaranty  Sayings,  Loan  ie 
Inrestment  Company  against  J.  M.  Blair. 
From  the  Judgment,  defendant  appeals.  Re- 
formed and  affirmed. 

Blair  ft  Kirkpatrick,  for  appellant  Hutch- 
eson,  Campbell  ft  Hutcheson,  for  a]H>eUee. 

REESE,  J.  The  Guaranty  Savings,  Loan 
ft  Investment  Company  Instituted  this  action 
In  the  district  court  agralnst  J.  M.  Blair'  In 
trespass  to  try  title  for  a  certain  lot  in  the 
dty  of  Honston.  Plaintiff  also  set  up  the 
pnrdiase  by  Blair  of  said  lot  under  a  Judg- 
ment for  city  taxes  and  sought  to  redeem. 
Plaintiff  afterwards  abandoned  its  action 
of  trespass  to  try  title,  and  the  suit  became 
one  solely  to  redeem  from  the  tax  sale.  Up- 
on  trial   plaintiff  bad  Judgment   sustaining 


its  right  to  redeem  upon  payment  of  the 
amount  of  taxes,  costs,  and  penalties  sned 
for  in  the  tax  suit,  with  interest  thereon,  to- 
gether -with  costs  of  that  suit  From  the 
Judgment  defendant  prosecntes  this  appeal. 
The  facts  are  as  follows:  J.  L.  Britton 
sold  and  conveyed  the  property  to  William 
and  Mary  Bartley  January  26,  1896,  reserv- 
ing the  vendor's  lien  to  secure  eight  notes 
for  $60  each,  given  for  the  purchase  money. 
The  Bartleys,  being  desirous  of  securing 
an  extension  of  these  notes,  procured  from 
the  appellee  a  loan  of  $600.  The  Bartl^s 
on  February  1,  1899,  executed  to  appellee  a 
deed  of  trust  on  the  property  to  secure  the 
$600.  The  money  thus  procured  was  applied, 
in  accordance  with  the  agreement  and  under- 
standing of  the  parties,  to  take  up  the  vendor's 
lien  notes  aforesaid  and  also  a  mechanic's 
lien  given  by  the  Bartleys,  husband  and  wife, 
executed  as  required  by  the  statute,  for  im- 
provements on  the  property,  for- $160,  and 
the  vendor's  lien  notes  and  mechanic's  lien 
were  assigned  and  transferred  to  appellee, 
as  was  also  the  superior  title  of  Brittos,  as 
vendor.  The  assignments  of  the  notes  and 
superior  title  were  dated  March  1,  1899,  and 
of  the  mechanic's  lien  March  7,  1899,  and 
were  both  duly  recorded  In  March,  1890. 
The  deed  of  trust  recites  that  the  money  was 
for  the  purpose  of  extending  the  vendor's 
and.  mechanic's  liens,  that  the  liens  are  not 
waived,  but  appellee  is  expressly  subro- 
gated to  the  rights  of  the  holders  thereof  as 
additional  security.  At  the  date  of  the  deed 
of  trust,  the  property  was  occupied  by  the 
Bartleys  as  a  home,  and  tbey  continued  to 
so  occupy  and  use  the  same  until  some  time 
thereafter,  but  abandoned  the  same  prior  to 
the  Institution  of  the  suit  to  foreclose  the 
said  deed  of  trust,  as  hereafter  set  out.  On 
July  16,  1906,  appellee  instituted  suit  against 
the  Bartleys,  husband  and  wife,  on  the  note 
for  $600  and  to  foreclose  the  mortgage  or 
deed  of  trust  Hen.  This  suit  was  numbered 
40,618  in  the  district  court  of  the  Sixty- 
First  district  of  Harris  county.  Service  was 
had  January  22,  1907,  and  thereafter  Judg- 
ment was  rendered  against  the  defendants 
for  debt  and  foreclosure.  Order  of  sale  was 
issued,  under  which  sale  was  made,  and  deed 
executed  to  appellee.  In  cause  No.  89,048 
in  the  district  court  of  the  Eleventh  district 
of  Harris  county,  on  October  15,  1906,  the 
city  of  Houston  recovered  Judgment  against 
William  and  Mary  Bartley  for  $62.15  taxes, 
costs,  and  penalties  due  the  city  on  the  prop- 
erty in  question,  and  foreclosing  the  tax  U«i 
on  the  property.  Order  of  sale  issued  on 
this  Judgment,  under  which  appellant  be- 
came the  purchaser  of  the  property,  and  the 
property  was  conveyed  to  him.  The  date  of 
the  institution  of  this  snit  is  not  shown. 
The  proceedings  in  both  of  the  cases  afore- 
said were  in  all  things  regular.  Appellant 
paid  at  the  sale  to  him  $85.43,  being  the 
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amoant  of  the  tax  judgmient  and  also  costs 
of  that  suit,  and  costs  of  sale.  The  date  of 
appellant's  purchase  is  not  shown,  but  It 
seems  to  be  assumed  that  It  was  prior  to  the 
date  of  service  on  the  defendants  Bartleys 
In  cause  No.  40,518.  The  date  of  appellee's 
purchase  Is  not  shown,  but  it  appears  that 
it  was  subsequent  to  the  rendition  of  the 
Judgment  in  the  tax  suit  Appellee  was  not 
made  a  party  to  the  tax  suit,  nor  was  appel- 
lant made  a  party  to  the  suit  of  appellee 
against  the  Hartleys.  Appellant  has  had 
possession  of  the  property  since  February 
1,  1907,  and  the  rental  value  Is  agreed  to  be 
$6  per  month.  The  cause  was  tried  Febru- 
ary 6,  1908. 

By  the  first  two  assignments  of  error,  ap- 
pellant questions  the  right  of  appellee  to 
redeem  at  all,  on  the  ground  that  the  prop- 
erty was,  at  the  time  of  the  execution  of 
its  deed  of  trust,  the  homestead  of  the  Bart- 
leys,  and  the  deed  of  trust  therefore  void 
Incidentally  to  this  the  statement  is  made 
that,  in  the  petition  to  foreclose  the  deed  of 
trust,  no  reference  Is  made  to  the  vendor's 
lien  and  superior  title  transferred  to  appellee, 
nor  of  the  mechanic's  Hen.  It  Is  indisputa- 
bly clear  from  the  evidence  that  the  |000 
loan  was  applied  for  by  the  Hartleys  for  the 
purpose  of  taking  up  or  extending  the  ven- 
dor's Hen  notes  and  the  mechanic's  Hen,  with 
the  understanding  that  these  were  to  be;  as- 
signed to  appellee,  as  additional  security, 
and  that  the  money  was  so  used  and  the 
notes  and  mechanic's  Hen  assigned  to  ap- 
pellee, together  with  Brltton's  superior  title. 
Appellee  thus  became  subrogated  to  all  the 
rights  arising  from  these  Hens,  and  became 
also  vested  with  Brltton's  superior  title  as 
vendor.  It  does  not  matter  that  appellee 
did  not  set  up  these  facts  in  the  suit  to 
foreclose  the  deed  of  trust  It  was  not  neces- 
sary to  do  so  except  to  meet  a  defense  that 
the  property  was  the  homestead,  on  the  part 
of  the  Bartleys.  We  gather  that  no  defense 
was  made  to  this  suit;  the  property  having 
been  abandoned.  Independently  of  all  of 
this,  however,  having  submitted  to  a  Judg- 
ment foreclosing  the  Hen,  it  would  be  too 
late  now  for  the  Bartleys  to  set  up  the  claim 
that  the  deed  of  trust  was  void,  on  account 
of  the  homestead  character  of  tiie  property. 
Certainly  appellant  cannot  be  heard  to  so 
impeach  the  Judgment  The  Judgment  es- 
tablishes conclusively  both  the  debt  and  Hen. 
Barrett  v.  Eastham,  28  Tex.  Civ.  App.  189, 
67  S.  W.  199.  This  disposes  of  the  conten- 
tions of  appeUant  as  set  out  in  the  first  and 
second  assignments  of  error,  which  are  over- 
ruled. 

This  leaves  only  the  question  of  the  amount 
required  to  be  paid  by  appellee  to  redeem  the 
property  from  the  tax  sale.  It  is  admitted 
by  appellee  that  the  tax  Hen  was  superior 
to  its  lien  and  title,  and  its  right  to  redeem 
is  resisted  by  appellant  only  on  the  ground 
that  the  property  was  the  homestead  of  the 
Bartleys,  and  therefore  appellee's  deed  of 


trust  was  void,  which  contention,  as  w« 
have  said,  cannot  be  sustained.  Both  par^ 
ties  refer,  in  their  brief,  to  the  provlsionB 
of  section  11,  article  3,  of  the  Charter  of 
the  City  of  Houston  (Sp.  Acts  29th  Leg.  1906, 
p.  149,  c.  17),  upon  the  question  of  the  right 
to  redeem  and  the  terms  upon  which  redemp- 
tion may  be  had.  This  section  of  the  char- 
ter, we  think,  applies  solely  to  summary 
sales  of  property  delinquent  for  taxes  by 
the  tax  collector,  and  the  redemption  there- 
of, and  has  no  application  to  the  present 
case,  which  is  a  sale  under  a  Judgment  of 
foreclosure  of  the  tax  lien,  the  procedure 
in  which  is  prescribed  by  section  8,  article 
3,  of  the  Charter.  Appellee  held  his  title  and 
right  subject  to  the  superior  lien  of  the  city 
for  taxes.  He  had  the  right  to  pay  such 
taxes  and  redeem  the  property  from  such 
superior  Hen.  This  right  was  not  foreclosed 
by  the  Judgment  under  which  appellant 
bought;  appellee  not  having  been  a  party 
to  that  suit  Section  8,  art  3,  of  the  Char- 
ter, provides  that:  "The  proper  persons  shall 
be  made  parties  defendant  in  such  suits, 
shall  be  senyed  with  process,  and  other  pro- 
ceedings had  therein,  as  provided  by  law 
for  suits  of  like  character  in  the  district 
courts  of  this  state,  and  in  case  of  foreclosure 
an  order  of  sale  shaU  issue  and  the  land 
be  sold  thereunder,  as  in  other  cases  of  fore- 
closure, which  order  of  sale  shall  have  all 
the  force  and  effect  of  a  writ  of  possession 
between  the  parties  to  the  suit  and  any 
person  claiming  under  the  defendant  by  any 
right  acquired  after  the  filing  of  the  suit" 
It  is  further  provided  that  the  deed  made 
under  such  sale  "shall  be  held  in  all  courts 
of  law  or  equity  in  the  state  to  vest  a  good 
and  perfect  title  In  the  purchaser  thereof." 
By  this  is  meant,  we  think,  a  good  and  per- 
fect title  as  against  the  parties  to  the  suit: 
2  Cooley,  Taxation,  886;  Blackwell,  Tax 
ntles,  648;  Tenda  v.  Wheeler,  9  Tex.  408; 
Id.,  11  Tex.  562;  Dyer  T.  Bank  of  Mobile, 
14  Ala.  622;  Stafford  t.  Flzer,  82  Mo.  393; 
Evans  v.  Robbersou,  92  Mo.  192,  4  S.  W. 
941,  1  Am.  St  Rep.  701 ;  Nashville  v.  Cowan, 
78  Tenn.  209. 

The  question,  however,  is  not  free  from 
doubt  under  the  authorities.  See  Ferguson 
V.  Quinn,  97  Tenn.  46,  36  S.  W.  576,  83  L. 
R.  A.  689,  and  authorities  cited  in  note.  We 
think  therefore  that  appellee  was  not  bound 
nor  its  rights  foreclosed  by  the  sale  to  ap- 
pellant Not  having  been  made  a  party  to 
that  suit  appeUee,  holding  under  the  Junior 
Incumbrance,  has  the  same  right  to  redeem 
from  the  tax  lien,  which  is  the  superior  in- 
cumbrance, as  it  had  before  the  sale.  The 
sale  and  sheriff's  deed,  so  far  as  concerns 
appellee's  rights,  only  subrogated  appellant 
to  the  lien  of  the  city  of  Houston  for  the 
taxes,  tax  penalties,  and  tax  costs,  which 
appellant  has  paid.  It  cannot  be  said  that 
appellee  should  be  required  to  pay  double  the 
amount  paid  by  the  purchaser  at  the  tax 
sale.    The  provision  of  the  charter  requiring 
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the  owner  to  do  this  only  (and  specially)  ap- 
plies to  summary  sales  by  the  tax  collector. 
Sections  8  and  11,  art  8,  Charter  City  of 
Houston  (Sp.  XiawB  29th  IiCg.) ;  San  Antonio 
y.  Berry,  92  Tex.  319,  48  S.  W.  496.  What 
appellee  should  be  required  to  pay,  then,  in 
order  to  redeem,  is  the  amount  of  the  claim 
of  the  city  for  taxes,  penalties,  and  costs, 
not  including  the  costs  of  the  tax  suit  or  the 
costs  of  the  sale.  This  amount  is  $62.15,  and 
appellant  is  entitled  to  interest  at  6  per 
cent,  upon  this  amount  from  the  date  of  the 
sale  to  him,  October  15,  1906,  to  October  15, 
1907,  when  appellee  made  the  tender  and 
offered  to  redeem.  2  Jones,  Mortgages,  i 
1075.  To  the  extent  that  the  judgment  of 
the  trial  court  required  api)ellee  to  pay  the 
costs  of  the  tax  suit  and  sale,  it  was  er- 
roneous, and  the  first  cross-assignment  of  er- 
ror of  appellee  is  sustained. 

By  its  second  cross-assignment  of  error,  ap- 
pellee contends  that  api)ellant  should  be  re- 
quired to  pay  rents  while  in  possession,  or,  at 
least,  that  the  rents  shonid  be  applied  to  the 
payment  of  the  amount  of  taxes,  etc.,  paid  by 
appellant.  To  this  we  do  not  agree.  Appel- 
lant's deed  gave  him  the  title  and  right  of  im- 
mediate possession  as  against  Bartley,  who 
was  foreclosed.  The  case  of  Bente  t.  Sullivan 
fTex.  Civ.  App.)  116  S.  W.  353,  does  not  ap- 
ply. The  provisions  of  the  charter  of  the 
city  of  Houston  under  which  the  sale  was 
made  especially  provides  that  the  sheriff 
-shall  pat  the  purchaser  in  possession  under 
the  authority  of  the  order  of  sale  In  20  days. 
As  the  case  stands  we  do  not  think  appellant 
should  be  required  to  account  to  appellee  for 
rents.  2  Jones,  Mortgages,  SS  8,  11;  Senard 
V.  Brown,  7  Neb.  449. 

None  of  the  assignments  of  error  of  appel- 
lant, or  propositions  thereunder,  present  any 
ground  for  reversal  of  the  Judgment. 

Upon  the  first  cross-assignment  the  judg- 
ment will  be  reformed  so  as  to  require  ap- 
p^ee  to  pay  to  appellant  $62.16,  with  in- 
terest at  6  per  cent  per  annum  from  Octo- 
ber 16,  1906,  to  October  16,  1907,  and  as 
-tbns  reformed  the  judgment  Is  affirmed. 

Beformed  and  affirmed. 


ABTHTJR  V.  PORTBJB. 

(Oonrt  of  Civil  Appeals  of  Texas.     April  14, 
1909.) 

Bbokebs    (I    44*)  —  Commissions  —  When 

'     BUiNBD. 

An  owner  employing  a  broker  to  effect  an 
exchange  of  lands,  witbont  limiting  the  time  of 
performance,  may  withdraw  his  proposition  to 
exchange,  before  its  acceptance,  and  thereby  de- 
feat the  right  of  the  broker  to  commissions, 
where  the  withdrawal  is  made  in  good  faith, 
and  based  on  the  owner  ascertaining  that  the 
property  to  be  received  in  exchange  was  not 
worth  as  mnch  as  the  broker  had  represented. 
[Bd.  Note.— For  other  cases,  see  Brokers, 
Cent  Dig.  {  45;   Dec.  Dig.  {  44.*] 


On  motl<m  to  reconsider  motion  for  re- 
hearing or  to  certify  questions  to  Supreme 
Court  Motion  for  rehearing  granted,  and 
the  judgment  of  the  trial  court  reversed, 
and  cause  remanded. 

For  former  opinion,  see  116  S.  W.  127. 

RICB,  J.  At  a  former  day  of  this  term, 
this  case  was  affirmed  and  motion  for  re- 
bearing  overruled,  since  which  time  appel- 
lant has  filed  another  motion  asking  us  to 
reconsider  the  said  motion  for  rehearing  and 
to  grant  the  same,  and,  if  for  any  reason 
we  cannot  do  this,  then  to  certify  the  ques- 
tions involved  to  the  Supreme  Court  for 
their  opinion  thereon,  because  he  Insists 
that  there  is  a  direct  conflict  between  the 
decision  in  this  case  and  that  of  the  Court 
of  Civil  Appeals  of  the  Fourth  District  la 
the  case  of  E^rans  v.  Gay,  74  S.  W.  575, 
wherein  the  trial  court  refused  a  similar 
charge  to  the  one  under  consideration,  and 
its  refusal  was  held  error. 

It  appears  from  the  evidence  that  appel- 
lee, who  was  a  real  estate  broker,  was  em- 
ployed by  appellant  to  effect  an  exchange 
of  property  owned  by  him  for  a  certain 
house  and  lot  owned  by  one  Cox;  but  the 
contract  was  silent  as  to  the  time'  of  per- 
formance. It  was  shown  that  api>ellee  was 
acting  for  both  appellant  and  Cox,  and  was 
to  receive  a  commission  from  each  of  them 
In  the  event  the  exchange  was  consummat- 
ed, and  that  this  fact  was  known  to  appel- 
lant Appellant  went  in  company  with  ap- 
pellee to  Inspect  the  Cox  property,  and  was 
told  by  appellee  that  the  buildings  thereon 
cost  about  $3,000,  and  that  the  lot  was  very 
valuable.  That  upon  their  return  therefrom 
appellant  was  induced  by  appellee  to  al- 
low him  to  make  a  proposition  for  exchange 
of  said  property  to  Cox,  just  to  start  the 
trade;  appellee  saying  that  appellaut  would 
have  ample  time  pending  negotiations  with- 
in which  to  ascertain  the  value  of  Cox's 
property.  And  with  this  understanding  ap- 
pellant consented  for  appellee  to  make  the 
proposition  to  Cox  for  exchange  of  their 
said  properties,  which  was  done.  It  ap- 
pears that  negotiations  for  the  trade  were 
pending  some  time,  and  before  Cox  flnally 
accepted  appellant's  proposition,  but  while 
considering  the  matter,  he  ascertained  the 
value  of  Cox's  property  to  be  several  hun- 
dred dollars  less  than  appellee  had  repre- 
sented it  to  him.  Whereupon  he  came  to 
the  conclusion  that  he  could  not  afford  to 
make  the  trade,  an&  went  at  once  to  Cox's 
store  to  tell  him  about  it  but  was  unable 
to  find  him.  That  within  a  day  or  two 
thereafter  he  saw  appellee,  and  told  him 
that  Cox's  property  was  not  worth  what  he 
had  represented  it  to  be,  and  that  he  could 
not  afford  to  make  the  trade. 

There  was  other  evidence  corroborative 
of  appellant's  statement  that  he  had  told 
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appeOee  that  be  would  not  carry  oat  tbe 
trade,  and  appellee,  upon  cross-examination, 
admitted  that  appellant  had  made  such  a 
statement  to  him,  but  that  he  had  not  in- 
formed Cox  of  it,  because  appellant  had  not 
requested  him  so  to  do.  The  general  charge 
of  the  conrt  failed  to  submit  tbe  issue  rais- 
ed by  this  evidence,  and  appellant  asked  a 
special  charge,  which  told  the  jury  that  he 
had  a  right  to  withdraw  his  proposition  at 
any  time  before  Cox  had  accepted  it,  and 
notice  to  Porter  would  be  notice  to  Cox  of 
that  fact,  and  If  the  Jury  believed  that  ap- 
pellant had  notified  Porter  that  be  would 
not  make  tbe  trade  before  Cox  accepted  it, 
if  Cox  did  accept  it,  then  they  should  find  a 
verdict  for  defendant.  After  a  full  consid- 
eration of  the  question  raised,  we  think  that 
we  were  in  error  in  holding  that  this  charge 
was  properly  refused,  and  now  believe  that 
tbe  same  ought  to  have  been  given.  There 
was  no  time  fixed  for  tbe  consummation  of 
this  contract,  so  that  if  appellant,  before 
his  proposition  was  accepted  by  Cox,  saw 
fit  to  change  bis  mind  and  withdraw  his 
proposition,  and  the  same  was  done  in  good 
faith,  he  had  a  right  to  do  so,  and  the  evi- 
dence fails  to  disclose  anything  to  indicate 
that  the  withdrawal  of  his  proposition  was 
influenced  by  bad  faith  on  bis  part;  but,  on 
the  contrary,  it  appears  that  it  was  induced 
by  reason  of  the  fact  that  he  had  ascertain- 
ed that  the  Cox  property  was  not  worth  as 
much  as  appellee  had  represented  it. 

In  Evans  v.  Gay,  supra,  it  Is  said:  "There 
are  two  substantial  reasons,  however,  why 
the  judgment  should  be  reversed.  In  the 
first  place.  It  the  contract  did  not  fix  a  cer- 
tain time  in  which  plaintiff  could  sell,  there 
was  no  obstacle  to  defendant's  right  to 
withdraw  tbe  property  from  sale  by  notify- 
ing the  plaintiff.  Such  an  act,  however, 
might  be  done  at  a  time  and  under  circum- 
stances of  unfairness  to  the  broker,  which 
would  entitle  the  latter  to  redress;  but  this 
case  is  not  brought  upon  any  such  theory. 
Where  the  arrangement  is  that  if  the  bro- 
ker procure  a  purchaser  for  land,  and  tbe 
contract  is  silent  as  to  the  duration  of  the 
contract,  the  owner  has  the  right  to  with- 
draw the  land  from  sale  at  any  time  be- 
fore a  purchaser  Is  found"— <:itlng  Mechem 
on  Agency,  {  96&  And  the  court  held  that 
a  special  charge  embodying  this  phase  of 
tbe  law  was  improperly  refused. 

In  Mechem  on  Agency,  8  S68,  it  is  said: 
"Where  no  time  is  agreed  upon,  the  broker 
is  entitled  to  a  reasonable  time  in  which  to 
find  a  purchaser,  after  whicli,  if  he  be  un- 
successful, tbe  principal  may  revoke  the 
broker's  authority,  without  liability  at  any 
time,  subject  only  to  this  exception:  That 
it  be  not  done  for  tbe  purpose  of  avoiding 
the  payment  of  commissions  while  availing 
himself  of  the  teoker's  efforts  by  taking  in- 
to his  own  hands  the  completion  of  negotla- 


tiona  then  pending.  Upon  this  subject  the 
language  of  Judge  Finch  of  the  New  Tork 
Court  of  Appeals  is  worthy  of  reproduction: 
'Where  no  time  for  the  continuance  of  the 
contract  is  fixed  by  its  terms,  either  party 
Is  at  liberty  to  terminate  it  at  will,  subject 
only  to  the  ordinary  requirements  of  good 
faith.  Usually  the  broker  is  entitled  to  a 
fair  and  reasonable  opportunity  to  perform 
bis  obligation,  subject,  of  course,  to  tbe 
right  of  tbe  seller  to  sell  independently: 
but,  tliat  having  been  granted  him,  tbe  right 
of  the  principal  to  terminate  his  authority 
is  absolute  and  unrestricted,  except  only 
that  he  may  not  do  it  in  bad  faith  and  as 
a  mere  device  to  escape  the  payment  of  the 
broker's  commissions.  Thus,  if  in  the  midst 
of  negotiations 'instituted  by  the  broker,  and 
which  were  plainly  and  evidently  approach- 
ing success,  the  seller  should  revoke  the  au- 
thority of  tbe  broker,  with  the  view  of  con- 
cluding the  bargain  without  his  aid,  and 
avoiding  the  payment  of  commissions  about 
to  be  earned,  it  might  well  be  said  that  the 
due  performance  of  his  obligation  by  tbe 
broker  was  purposely  prevented  by  the  prln- 
dpaL  But  if  tbe  latter  acts  in  good  faith, 
not  seeking  to  escape  the  payment  of  com- 
missions, but  moved  fairly  by  a  view  of  his 
own  interest,  be  has  the  absolute  right,  be- 
fore a  bargain  is  made,  while  negotiations 
remain  unsuccessful,  before  commissions  are 
earned,  to  revoke  the  broker's  authority, 
and  the  latter  cannot  thereafter  claim  com- 
pensation for  a  sale  made  by  the  principal, 
even  though  it  be  to  a  customer  with  whom 
the  brewer  unsuccessfully  negotiated,  and 
even  though  to  some  extent  the  seller  might 
Justly  be  said  to  have  availed  himself  of  the 
fruits  of  the  broker's  labor.' "  See,  also. 
Peach  River  Lumber  Co.  v.  Montgomery 
(Tex.  Civ.  App.)  U5  S.  W.  87. 

Believing  tbe  evidence  was  snfBcient  up- 
on this  issue  to  justify  the  giving  of  said 
special  charge,  we  hold  that  It  was  error  to 
refuse  the  same,  and  now  here  grant  ap- 
pellant's motion  for  rehearing,  and,  for  the 
error  aforesaid,  tbe  judgment  of  tbe  court 
below  is  reversed,  and  the  cause  remanded. 

Reversed  and  remanded. 


GULF,  C  ft  S.  F.  RT.  CO.  t.  DICKENS. 

(Conrt  of  Civil  Appeals  of  Texas.    Mardi  31, 
1909.) 

1.  New  TaiAt,  (1 140»)— Hbabino— Sumoisw- 
CT  OF  Evidence— Bias  of  Jubob. 

Bvidence  on  motion  for  new  trial  on  tbe 
ground  of  prejudice  by  a  jnror  held  to  show 
that  the  jnror  bad  formed  and  expressed  a  de- 
cided opinion  as  to  tbe  merits,  and  was  preju- 
diced so  that  defendant  bad  not  bad  a  trial 
before  a  fair  and  impartial  jury. 

[Ed.  Note.— For  other  cases,  see  New  Trial, 
Dec.  Dig.  {  140.*] 
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2.  JUBT   d   12e*)— CHAUJtNGES— GbOUITOS   OT 

Chajxxnoe. 

Under  Rev.  St  1896,  art.  S208,  defining  a 
challenge  foi  cause  as  an  objection  to  a  par- 
ticular juror  wUch  disqualifies  him  to  serve  in 
the  case  or  In  the  trial  court's  opinion  renders 
him  an  nnfit  juror,  and  section  S209,  relating 
to  the  ezaminati(xi  on  challenge  for  canse,  a 
challenge  for  canse  is  proper  on  any  ground 
which  unfits  one  to  act  as  a  juror. 

TEA.  Note.— For  other  cases,  see  Jury,  Cent. 
Dig.  I  666;    Dec  Dig.  |  126.»] 

3.  JXJBT    ({    07*)  —  CoinTTENCT   OT   JUBOBS  — 

Bias. 

Bias  or  ifrejndice  by  a  jnror  in  favor  of  or 
preconceived  ideas  of  the  rights  of  one  of  the 
parties  are  incompatible  with  a  fair  trial  by  an 
impartial  jury. 

[Ed.  Note.— For  other  cases,  see  Jnry,  Cent 
Dig.  89  431-437 ;   Dec.  Dig.  f  97.»] 

4.  New  Tbiai.  (f  42*)— Obounds— Dibquali- 
ncATioR  or  JUBOB— Bias  ard  Ezpbxssioh 
or  Opinion. 

Where  a  juror  expressly  stated  on  his  voir 
dire  that  he  had  no  prejudice  or  bias  and  had 
formed  or  expressed  no  opinion  as  to  the  merits, 
but  the  evidence  on  motion  for  new  trial  show- 
ed that  be  had  stated  about  a  week  before  trial 
that  plaintiff  ought  to  recover  the  full  amount 
of  bis  demand  against  defendant  railroad,  which 
fact  defendant's  attorneys  did  not  learn  until 
after  trial,  and  also  stated  to  the  other  jnrors 
that  he  heard  that  defendant  offered  plaintiff  a 
considerable  snm  to  compromise,  which  was  un- 
true, it  was  reveimible  error  to  deny  a  motion 
for  a  new  trial. 

(Ed.  Note.— For  other  cases,  see  New  Trial, 
Cent  Dig.  Si  76,  79 ;  Dec.  Dig.  {  42.*] 

5.  Damages  (f  48*)— Subjects  or  Cohpekba- 

TION— MENTAI,  ANOVIEH. 

While  mental  anguish  resulting  from  neg- 
ligent injuries  is  a  subject  of  compensation, 
such  anguish  must  be  the  natural  result  of  the 
injury,  and  is  not  the  subject  of  recovery  where 
it  is  not  connected  with  the  bodily  injury  and 
is  caused  by  the  contemplation  of  the  physical 
condition  of  the  injnrea  party,  or  of  any  ex- 
traneous suffering  or  inconvenience  that  might 
result  therefrom,  whether  to  the  injured  person 
or  relatives. 

[Ed.   Note.^^or  other  cases,   see   Damages, 
Cent  Dig.  {  100;    Dee.  Dig.  |  48.*] 

6.  DAKAOES  (i  64*)— iTKUg  or  CoUPENSATIOIf 

— Mental  Anguish— Humiliation. 

Mental  anguish  which  an  injured  person 
would  suffer  upon  meeting  others  because  of 
his  deformed  condition,  or  because  his  injuries 
had  made  him  an  object  of  pity,  sympathy,  or 
cariosity  to  the  public,  is  too  remote  to  be  the 
■abject  of  compensation. 

[Ed.    Note.— For   other  cases,   see   Damages, 
C5ent  Dig.  {  100 ;   Dec.  Dig.  g  54.*] 

7.  Tbial  (I  119*)— Abgumentb  of  Counsel— 
Mattebs  Not  within  Issues— Subjects  of 

'  Compensation. 

Since  a  servant  in  an  injury  action  was 
not  entitled  to  recover  for  mental  anguish  of 
that  nature,  it  was  error  for  his  counsel  in  ar- 
irament  to  state  that  plaintiff  would  suffer  men- 
tal angnish  because  of  his  injury  whenever  he 
met  a  stranger  or  went  to  a  public  gathering 
or  place,  etc. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  i  284;    Dec.  Dig.  S  119.*] 

8.  Masteb  and  Sebvant  (S  204*)— Injitbieb— 
Assumption  of  Risk. 

Act  April  24.  1906  (Laws  1903,  p.  386,  c. 
163),  providing  that  the  plea  of  assumed  risk, 
where  the  ground  of  the  plea  is  knowledge  oi 
the  defect  and  danger,  shall  not  be  available  to 


a  railroad  where  the  employ^  notified  the  em- 
ployer of  the  defect,  etc..  Is  not  limited  to  cases 
of  defective  machinery,  bnt  applies  to  a  brake- 
man's  action  for  injuries  by  stepping  into  a 
hole  in  the  track  while  coupling  cars. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Dec  Dig.  {  204.*] 

9.  Masteb  and  Sebvant  (g  293*)— Injubies— 
iNerrBucTioNB— Cabe  Requibed. 

In  a  brakeman's  action  for  Injuries  caused 
by  stepping  into  a  hole  in  the  track  while  cou- 
pling cars,  the  use  of  the  word  "approaches,"  in 
an  instruction  that  it  was  the  company's  duty 
to  exercise  ordinary  care  to  keep  its  approach- 
es to  the  track  in  a  safe  condition,  meant  those 
places  where  employes  mnst  approach  the  track 
to  work,  and  not  such  an  approach  as  a  cross- 
ing, and  the  jury  must  have  understood  it  in 
the  former  sense. 

[Ed.  Note.— For  other  cases,  ie«  Master  and 
Servant,  Dec.  Dig.  I  293.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  1,  pp.  465,  466.] 

10.  Tbial  (!  194*)— Instbuohoks— Applica- 
BILITT  TO  Evidence. 

A  requested  charge  was  properly  refused 
which  stated  that  certain  facts  would  be  con- 
tributory negligence,  when  the  question  was  for 
the  jury. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  g  465;   Dec.  Dig.  g  194.*] 

Appeal  from  District  Court,  Bell  County; 
Jno.  M.  Furman,  Judge. 

Action  by  W.  W.  Dickens  against  the 
Gulf,  Colorado  &>  Santa  F6  Railway  Com- 
pany. From  a  judgment  for  plaintiff,  de- 
fendant appeals.    Reversed  and  remanded. 

Terry,  Cavin  ft  Mills  and  A.  H.  Culwell, 
for  appellant  A.  U  Curtis  and  Winbaum 
Pearce,  for  appellee. 

FISHER,  C.  J.  This  Is  a  suit  by  appellee 
for  the  recovery  of  damages  on  account  of 
personal  injuries  received  while  engaged  in 
the  service  of  appellant  as  a  switchman  at 
Temple,  Tex.  It  is  alleged  that,  while  he 
was  engaged  In  the  service  of  switching  cars, 
be  was  caused  to  fall  under  the  train,  by 
reason  of  which  he  received  serious  and 
permanent  injuries.  The  negligence  charged 
is  that,  while  he  was  in  the  performance  of 
his  duty  In  coupling  a  car,  bis  foot  slipped 
Into  a  hole  which  was  negligently  permitted 
to  be  and  remain  near  the  railway  track, 
and  that  the  railway  company  failed  to  fur- 
nish him  a  safe  place  at  which  to  work.  Ap- 
pellant answered  by  general  and  special  ex- 
ceptions, general  denial,  pleas  of  contributory 
negligence,  and  assumed  risk.  Verdict  and 
judgment  t)elow  were  In  appellee's  favor 
against  the  railway  company  for  the  sum  of 
$37,500. 

Appellant's  twenty-seventh  and  twenty- 
eighth  assignments  of  error  are  to  the  effect 
that  the  trial  court  erred  in  refusing  to  grant 
appellant's  motion  for  a  new  trial  on  account 
of  the  fact  that  one  B.  T.  Wynn,  who  was  a 
Juror  at  the  trial  and  participated  in  finding 
and  returning  the  verdict  against  the  appel- 
lant, was  not  a  fair  and  Impartial  Juror,  In 


•Vht  othsr  eaaw  sea  same  tople  and  Isetlon  NUUBSR  In  Dee.  ft  Am.  Dlt*.  IM7  to  date,  ft  Reporter  Indexes 


Digitized  by 


Google 


614 


118  SOUTHWESTERN  BEPOBTBB. 


CTex. 


that  he  entertained  a  bias  in  faror  of  the 
plaintiff,  and  that  he  had,  prior  to  the  trial, 
expressed  an  opinion  about  the  merits  of  the 
case,  wherein  he  had  substantially  stated  to 
one  W.  P.  Cox  and  J.  Li  Durden  that  Dickens 
ought  to  recover  the  amount  he  had  sued  for, 
to  wit,  $50,000  or  $60,000;  that  the  Juror  on 
his  voir  dire  was  especially  interrogated  as 
to  the  fact  whether  he  entertained  any  preju- 
dice or  bias  for  or  against  either  of  the  par- 
ties to  the  suit,  and  whether  he  bad  enter- 
tained or  had  expressed  an  opinion  as  to  the 
merits,  all  of  which  he  answered  in  tlie  nega- 
tive ;  that  neither  the  appellant  nor  any  of  its 
attorneys  had  any  notice  or  knowledge  of  the 
fact  that  the  Juror  was  not  a  fair  and  im- 
partial Juror,  and  that  he  had  had  the  con- 
versation with  Cox  and  Durden  as  stated 
until  after  the  trial ;  that,  if  they  had  known 
at  the  time  of  his  examination  touching  his 
service  and  quaUflcation  as  a  Juror  that  he 
tiad  so  expressed  himself  in  favor  of  the 
plaintiff,  he  would  have  been  challenged  for 
cause,  and,  if  such  challenge  had  not  been- 
sustained,  they  would  have  peremptorily  chal- 
lenged him.  Therefore  the  appellant  con- 
tends that  the  Juror  Wynn  was  not  competent 
and  qualified,  and  that  he  was  biased  in  fa- 
vor of  the  plaintiff  and  prejudiced  against 
the  defendant,  and  that  he  went  Into  the 
Jury  box  with  his  mind  made  up  that  the 
plaintiff  was  entitled  to  recover. 

It  appears  from  the  bill  of  exceptions  that 
the  evidence  Introduced  upon  the  disposition 
of  this  question  is  substantially  as  follows: 
Wynn,  the  Juror,  testified:  That  he  did  not 
know  anything  about  the  merits  of  the  case 
before  he  was  taken  on  the  Jury.  That  he 
had  beard  that  Dickens  was  run  over  and  got 
cut  up,  and  so  stated  In  his  examination  be- 
fore he  was  accepted,  and  he  stated  in  his 
examination  he  did  not  have  any  opinion 
about  the  case,  neither  did  he  have  any  bias 
in  favor  of  or  prejudice  against  the  railway 
company,  nor  had  he  any  such  bias  or  preju- 
dice at  that  time.  He  knew  Dickens  when 
he  saw  him.  That  he  had  no  opinion  when 
he  was  taken  as  a  Juror.  That  he  was  not 
on  the  regular  Jury,  but  was  picked  up  on  the 
morning  the  case  went  to  trial  by  the  deputy 
sheriff.  That  be  lived  in  Temple.  That  he 
knew  Mr.  W.  P.  Cox.  That  he  had  never 
had  any  conversation  with  Mr.  Cox,  but  had 
had  with  the  other  man.  This  other  man 
referred  to  was  John  L.  Durden.  That  it 
was  not  a  fact  that  on  or  about  Sunday, 
January  26tb,  about  a  week  before  the  case 
was  tried,  that  he  had  a  conversation  with 
one  or  both  of  these  parties,  and  he  goes  on 
and  expressly  denies  that  he  had  a  conversa- 
tion with  either  Cox  or  Durden  near  the 
Harvey  House  in  the  town  of  Temple  about 
a  week  before  the  triaL  Cox  testified  that 
he  lived  in  Temple,  and  knew  the  Juror 
Wynn,  and  stated  that  Wynn,  in  a  conversa- 
tion with  him  and  Durden,  asked  the  question 
how  much  Dickens  was  suing  for,  and  he  re- 
plied about  $50,000  or  $60,000.    Wynn  said 


that  he  thought  he  ought  to  have  it  The  case 
was  discussed,  and  Wynn  asked  the  question 
bow  it  happened.  Wynn  expressed  sympathy 
for  Dickens.  Durden  undertook  to  tell  him 
all  he  knew  about  it,  and  detailed  how  the 
accident  occurred.  This  was  the  conversa- 
tion that  occurred  near  the  Harvey  House 
about  a  week  before  the  triaL  The  evidence 
of  Durden  is  substantially  to  the  same  effect 
as  that  of  Cox.  All  of  these  parties,  it 
seems,  lived  in  Temple,  where  the  accident 
happened,  and  where  the  plaintiff  resided. 
It  also  appears  that  the  Juror  Wynn  on  his 
voir  dire  was  especially  interrogated  with 
reference  to  his  bias  and  prejudice  and  his 
opinion  as  to  the  merits  of  the  case. 

The  evidence  further  shows  that  the  con- 
versation referred  to  was  not  known  to  tbe 
appellant  or  its  attorneys  at  the  time  of  the 
I  formation  of  the  Jury,  and  was  not  discover- 
I  ed  untU  after  the  triaL    Tbe  bUl  of  excep- 
tions further  states  that  tbe  preponderance 
I  of  the  evidence  showed  that  this  conversa- 
I  tion  had  taken  place,  and  that  that  was  the 
I  view  of  the  court,  and  that  It  was  the  con- 
I  elusion  of  the  court  that  neither  the  defend- 
ant company  nor  any  of  its  officers  or  at- 
torneys in  charge  of  the  case  knew  of  the 
I  conversation  until  after   the  conclusion  of 
'  tbe   trial;    that   the   court,    however,    was 
:  further  of  the  opinion  that  the  conversation 
I  and  statements  there  made  by  Wynn  were 
'  not  of  such  a  character  as  disqualified  him 
from  Jury  service  In   tnla  case;    that  the 
court  was  of  tbe  opinion  that  the  defendant 
had  not  shown  that  the  Juror  was  biased  in 
favor  of  tbe  plaintiff  or  prejudiced  against 
the  defendant  at  the  time  he  qualified,  and 
that  he  had  such  an  opinion  relative  to  the 
merits  of  the  case  as  would  disqualify  him 
from  performing  the  service  of  a  Juror  at 
I  the  time  of  the  trial  of  the  case;   that  tbe 
fact  that  he  had  expressed  the  opinion  to 
'  Cox  and  Durden  one  week  before  the  trial 
I  did  not  show  that  he  Was  disqualified  from 
jury  service  herein  or  entertained  the  same 
views  relative  to  this  case  at  the  time  of 
trial  hereof  as  he  expressed  to  Cox  and  Du^ 
den.    The  views  of  the  court  upon  this  sub- 
ject are  possibly  more  tersely  stated  in  this 
explanation  which  he  appends  to  the  bill: 
"I   cannot  say  that  the  language  imputed 
to  the  court  is  the  exact  language  used  by 
it  from  the  bench,  but  it  in  effect  is  the 
meaning  of  what  was  intended.    I  conclud- 
ed   that,    giving   all   parties    credit   for   in- 
tending to  be  truthfuL  I  would  rather  be- 
lieve that  the  conversation  of  Wynn  wltb 
Cox  and  Durden  was  so  unimportant  that 
it  had  escaped  his  memory  than  to  believe 
that  the  evidence  of  any  witness  was  false; 
and,  as  Wynn  on  his  voir  dire  and  as  a  wit- 
ness in  this  hearing  has  testified  be  had  no 
opinion  as  to  the  merits,  I  could  not  hold 
such   conversation    with    Cox   and    Durden 
would  overcome  his  sworn  testimony  and  his 
sworn  answers  on  his  voir  dire.     Hence  I 
find  he  was  a  competent  Juror."    This  state- 
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ment  of  the  comrt  Is  to  the  effect  that  the 
conTeraatlon  between  Cox  and  Durden  and 
Wynn,  did  occur  as  testified  to  by  the  for- 
mer, although  denied  by  the  latter,  but  he 
nndertakes  to  avoid  its  effect  as  showing  the 
expreBslon  of  the  opinion  of  the  juror  as  to 
tlie  amount  plaintiff  was  entitled  to  by  the 
statement  that  the  question  was  unimpor- 
tant, and  had  probably  escaped  the  recollec- 
tion of  the  Juror,  and  that  his  statement  on 
his  voir  dire  disclaiming  any  opinion  should 
be  giren  controlling  effect  In  overcoming  any 
statement  he  had  previously  made  indicating 
he  was  not  fair  and  Impartial. 

However  difficult  the  task  may  be  to 
produce  satisfactory  evidence  of  the  unfair- 
ness of  a  Juror,  and  however  reluctant  the 
courts  may  be  to  disturb  verdicts  on  such 
alleged  grounds,  we  have  no  hesitancy  in 
this  instance  in  reaching  the  conclusion  that 
the  proof  is  ample  so  far  as  concerns  this 
Juror  to  establish  the  fact  that  the  appel- 
lant has  not  liad  a  trial  before  a  fair  and 
Impartial  Jury,  a  right  accorded  ail  liti- 
gants, even  though  one  be  a  railroad  cor- 
poration. The  record  discloses  on  other 
branches  of  the  motion  for  new  trial,  the 
circulation  among  the  Jurors  in  their  re- 
tirement of  a  statement  by  this  Juror  to  the 
effect  that  he  had  heard  it  stated  that  the 
railway  company  had  offered  the  appellee 
a  considerable  sum  in  settlement,  which 
fact  the  bill  of  exception  shows  was  not 
true,  nor  was  there  any  evidence  upon  that 
subject  This  is  merely  referred  to  as 
liaving  some  bearing  on  the  question  we 
are  now  considering;  that  is,  whether  the 
Juror  was  impartial,  and  as  a  fact  having 
some  weight  to  be  considered  on  this 
branch  of  the  motion  in  determining  his 
partisanship.  The  trial  court,  while  find- 
ing that  the  conversation  was  as  testified 
to  by  Cox  and  Durden,  concluded  that  it 
-was  so  unimportant  that  he  had  rather 
believe  that  it  bad  escaped  his  (Wynn's) 
memory  than  to  believe  that  his  evidence  on 
bis  voir  dire  was  false,  wherein  he  stated 
that  be  bad  no  opinion  as  to  the  merits. 
This  is  throwing  over  the  Juror  a  mantle 
of  charity  that  he  has  no  desire  to  wear,  for 
be  did  not  claim  that  he  had  forgotten  any- 
tiling,  nor  that  anytliing  that  was  said  was 
nnimiKjrtant,  but  he  denied  in  toto  the  con- 
Teraatlon, and  says  that  no  sudi  conversa- 
tion occurred,  although  the  court  had  delib- 
erately, after  hearing  all  the  evidence  and 
giving  him  an  opportunity  to  testify  which 
be  availed  himself  of,  found  that  such  'con- 
Teraatlon did  occur.  There  is  nothing  to 
Indicate  that  he  has  a  poor  recollection  of 
events,  and  tn  bis  examination  upon  this 
rabject,  and  in  testifying  as  to  other  ques- 
tions about  bis  conduct  when  on  the  Jury, 
be  seems  to  have  a  distinct  recollection  of 
"What  transpired.  And,  if  he  may  not  have 
recollected  on  his  voir  dire  the  conversation, 
the  testimony  of  the  other  parties  to  it  when 
ezamlBed  on  the  motion  for  new  trial,  to- 


gether with  the  i)ointed  Inquiry  made  of  him 
concerning  it,  would  have  revived  and  re- 
freshed his  recollectioli ;  if  not  as  to  all  that 
was  said,  certainly  as  to  the  fact  that  there 
was  a  conversation  which  he  denies.  But  is 
it  likely  that  he  had  forgotten  the  conversa- 
tion when  on  his  voir  dire  he  was  asked  the 
direct  question  whether  he  had  expressed 
an  opinion  about  the  case?  According  to 
the  witnesses  who  testified  as  to  this  con- 
versation and  who  were  believed  by  the 
court,  Wynn's  expressions  were  very  em- 
phatic in  favor  of  the  plaintiff  to  the  effect 
that  he  ought  to  recover  a  large  sum.  He 
doubtless  understood  the  responsibilities  and 
dutiea  of  a  Juror,  and  admits  on  Ids  voir 
dire  that  he  was  asked  the  question  as  to 
his  opinion  about  the  merits.  We  test  his 
recollection  or  knowledge  of  the  occurrence 
by  the  evidence  that  he  was  present  and  par- 
ticipated in  the  transaction,  and,  when  that 
is  found  to  be  the  fact,  it  is  not  likely  that 
a  matter  of  importance  will  be  forgotten  in 
so  recent  a  time.  That  it  was  important 
he  must  have  known;  for,  if  he  had  ad- 
mitted his  statement  as  testified  to,  he  would 
have  been  objected  to  as  a  Juror,  and  he 
doubtless  understood  when  on  his  vohr  dire 
that  this  was  the  purpose  of  his  so  being 
interrogated'  as  to  his  opinion. 

While  the  statute  does  not,  in  express 
terms,  allow  a  Juror  to  be  challenged  on  ac- 
count of  having  expressed  an  opinion  or  en- 
tertained an  opinion  about  the  merits  of  the 
case,  still  the  general  power  given  to  the 
trial  court  by  virtue  of  articles  3208,  3209 
Rev.  St  1895,  will  permit  a  challenge  to 
be  «itertained  on  any  ground  that  unfits  »> 
person  to  sit  on  the  Jury ;  and  for  opinions 
entertained  by  Jurors  challenges  were  allow- 
ed under  these  articles  in  Gouts  v.  Neer,  70 
Tex.  473,  9  S.  W.  40.  A  fair  and  impartial 
trial  by  a  fair  and  impartial  Jury  is  what 
the  law  exacts,  and  this  requirement  be- 
comes a  delusion  if  men  with  bias  or  preju- 
dice or  preconceived  ideas  of  the  rights  of 
one  are  allowed  to  sit  in  Judgment  on  his 
case.  Hughes  v.  State  (Tex.  Cr.  App.)  60 
S.  W.  665.  The  facts  show  that  counsel  for 
the  appellants  were  misled  into  the  belief 
that  the  Juror  was  fair  and  impartial,  and 
they  did  all  that  could  be  done  to  obtain 
from  him  the  facts,  and  only  learned  the 
truth  after  the  trial.  We  feel  sure  that  the 
learned  trial  Judge  would  have  allowed  the 
challenge  to  the  Juror  if  he  had  told  upon  his 
examination  the  facts  that  were  developed 
on  the  motion  for  new  trial.  Consequently 
we  are  of  the  opinion  that  these  assignments 
present  reversible  error,  for  which  the  Judg- 
ment must  be  reversed. 

The  errors  complained  of  in  some  of  tbe 
other  assignments  as  to  the  misconduct  of 
some  of  the  Jurors  and  of  their  considering 
facts  that  were  not  offered  in  evidence  will 
doubtless  be  guarded  against  as  far  as  pos- 
sible, on  another  trial,  and  will  not  likely 
again  occur. 
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The  objection  to  the  argnment  of  Mr.  Cor- 
tts  will  not  likely  again  arise.  His  prompt 
withdrawal  of  it  Indicates  the  fact  that  he 
will  probably  not  repeat  It 

We  have  met  with  more  serlons  difficulty 
In  considering  the  argnment  of  Mr.  Pearce, 
which  la  complained  of  in  the  nineteenth  as- 
signment. In  discussing  the  mental  suffer- 
ing of  the  appellee,  he  used  this  language: 
"He  suffers  In  his  mind.  That  he  Is  not  the 
same  Will  Dickens  in  his  family  that  he  was 
before  he  was  chopped  up.  He  suffers  that 
to-day,  he  will  suffer  that  to-morrow,  and  he 
will  suffer  that  when  his  hair  Is  white  and 
whiter  still — mental  anguish.  He- will  suffer 
that  wbeneyer  he  meets  a  friend.  He  will 
suffer  that  whenever  he  meets  a  stranger. 
He  will  suffer  that  when  he  goes  to  a  public 
gathering.  He  will  suffer  mental  anguish 
when  he  passes  across  the  street."  The  ar- 
gument at  this  point  was  objected  to  by 
counsel  for  defendant,  whereujwn  Mr.  Pearce 
responded :  "I  do  not  blame  you.  An  excep- 
tion is  ail  there  is."  Counsel  for  the  defend- 
ant responded:  "I  will  take  a  bill  of  excep- 
tions to  that  remark."  Mr.  Pearce  then  con- 
tinued his  address  in  the  following  language : 
"He  testified  upon  the  stand  that  he  suffered 
in  mind,  and  I  am  telling  you  what  suffer- 
ing In  mind  is,  or  rather,  gentlemen  of  the 
jury,  I  am  reminding  you  of  what  mind 
suffering  is.  As  I  started  to  say  that  he 
had,  he  would  in  crossing  the  street,  or  he 
would  in  going  into  a  public  house  or  private 
bouse,  that  he  would  be  made  the  object  of 
the  curious  eye — suffers  mentally."  Where- 
upon this  was  objected  to  and  the  bill  of  ex- 
ceptions was  taken.  The  court  refused  to 
check  the  argument,  and  it  was  permitted 
and  did  remain  as  a  part  of  the  argument  of 
counsel  to  the  Jury. 

In  the  case  of  Maynard  t.  Oregon  R.  R.  ft 
Navigation  Cb.,  46  Or.  15,  78  Pac.  983,  68 
Ii.  R.  A.  479,  the  question  of  what  may  be 
considered  as  elements  of  mental  suffering  is 
very  fully  discussed,  and  we  think  states  the 
correct  rule  upon  this  subject :  "In  that  case 
the  injured  party  was  asked  the  following 
question:  'Mr.  Maynard,  what,  if  any,  men- 
tal suffering  or  agony  have  yon  sustained  or 
had  since  the  injuries  that  you  received 
down  here?'  And  he  was  allowed  over  ob- 
jection to  answer:  'Well,  I  suffered  distress 
a  good  deal  when  I  realize  my  condition.  I 
am  not  able  to  work,  and  it  distresses  me 
to  think  about  my  little  girl,  and  how  I  am 
going  to  support  her  and  educate  her  and 
raise  her  up.  Those  are  the  matters  that 
distress  me.'  Then  followed  a  motion  to 
strike  out  the  whole  of  the  answer  last  giv* 
en  as  Immaterial,  irrelevant,  and  not  re- 
sponsive to  an  Issue  in  the  case,  and  as  cal- 
culated to  unduly  prejudice  the  minds  of  the 
Jury  against  the  defendant,  which  was  de- 
nied. Based  upon  these  premises,  the  de- 
foidant  insists  that  the  court  erred  (1)  in 
permitting  the  plaintiff  to  testify  that  he 
bad  a  little  girl  13  years  old,  because  it  is 


apparent  that  the  only  object  plaintiff  had  In 
Inquiring  concerning  her  was  to  show  that 
she  was  dependent  upon  lilm  for  snpport, 
which  could  not  properly  be  considered  as 
an  element  of  damages  In  the  case;  and  (2) 
in  refusing  to  take  the  last  answer  of  the 
witness  from  the  consideration  of  the  jury, 
because  the  distress  or  mental  anguish  of 
plaintiff  suffered  on  account  of  his  own  con- 
dition In  not  being  able  to  work  and  earn  a 
livelihood,  or  on  account  of  his  little  girl,  in 
not  being  able  to  support  and  educate  her, 
were  also  not  proper  elements  of  damages  up- 
on which  to  base  a  recovery  against  the  de- 
fendant We  will  discuss  these  alleged  er- 
rors in  their  inverse  order,  as  counsel  have 
80  discussed  and  presented  them.  It  la  un- 
doubtedly true  that  one  suffering  from  inju- 
ries to  his  person  dne  to  the  negligence  of 
another  may  recover  for  moital  distress  and 
anguish  resulting  from  the  same  cause.  Coop- 
er V.  MulUns,  30  Ga.  146,  76  Am.  Dec.  638; 
Hannibal  &  St  J.  B.  Co.  ▼.  Martin,  111  111. 
219,  232;  Chicago  v.  McLean,  35  111.  AKk. 
273;  Ferguson  v.  Davis  County,  67  Iowa, 
601,  609,  10  N.  W.  906;  KendaU  v.  Albia,  73 
Iowa,  241,  245,  84  N.  W.  833;  Kennon  v. 
Gilmer,  181  U.  8.  22,  26,  9  Sup.  Ct  696, 
33  I/.  Ed.  110,  112.  Such  mental  distress  or 
anguish,  however,  as  Is  not  the  natural  re- 
sult of  the  accident  but  is  produced  by  the 
operation  of  the  mind  in  the  contemplation 
of  the  physical  condition  to  which  the  in- 
jured par^  is  reduced,  or  in  contemplation 
of  any  extraneous  suffering  or  inconvenience 
that  such  condition  might  entail,  whether 
it  respects  the  person  himself  or  others  de- 
pendent upon  him,  is  not  regarded  as  matter 
proper  to  form  the  basis  of  consequential 
damages.  The  doctrine  Is  enunciated  in 
Indianapolis  &  St  L.  R.  Co.  t.  Stables,  62 
111.  313,  320,  in  the  following  language:  'It 
is  the  mind  that  either  feels  or  takes  cog- 
nizance of  physical  pain,  and  hence  there  is 
mental  anguish  or  suffering  Inseparable  from 
bodily  injury,  unless  the  mind  is  overpower- 
ed and  consciousness  is  destroyed.  The  men- 
tal anguish  which  Is  not  proper  to  be  consid- 
ered is  where  it  Is  not  connected  with  the 
bodily  injury;  but  was 'caused  by  some  men- 
tal conception  not  arising  from  the  physical 
Injury.'  So  anguish  of  the  mind,  wholly 
sentimental,  arising  from  the  contemplation 
of  a  disfigurement  of  the  person,  cannot  be 
considered  for  the  purpose  of  swelling  the 
damage.  The  reason  for  the  rule  is  forcibly 
stated  in  Chicago,  B.  &  Q.  R.  Co.  y.  Hines, 
45  111.  App.  299,  as  follows:  "The  law  re- 
gards supposed  injuries  to  sentimental  feel- 
ings of  this  character  as  too  remote  and 
speculative  to  allow  it  as  an  element  of  dam- 
ages in  cases  where  no  malice  exists.'  Of 
like  character  is  Augusta  R.  R.  Co.  v.  Ran- 
dall, 85  6a.  297,  11  S.  E.  706,  QlfOn  y.  Lewis- 
ton,  6  Idaho,  281,  56  Pac.  645,  and  Chicago, 
R.  I.  ft  P.  R.  Co.  y.  Canlfleld,  63  Fed.  396, 
11  C.  a  A.  552,  27  U.  a  App.  858.  The 
same  principle  was  controlling  In  Planters' 
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.  month's  rent  of  |6  on  his  bonse  wonld  soon 
be  due  and  that  be  bad  just  that  amonnt 
with  which  to  pay  It;   the  appellate  court 
saying:   'The  mental  anguish  which  appellee 
experienced  on  account  of  the  fact  that  his 
bouse  rent  would   soon  be  due,  which  he 
would  be  unable  to  meet,  and  which  (such 
is  the  implication)  would  result  In  the  Incon- 
Tenience  or  suffering  of  his  family,  does  not 
naturally  result  from  the  Injury.'    *     •     • 
Again,  In  Atchison,  T.  &  S.  F.  R.  Co.  t. 
Chance,  67  Kan.  41,  45  Pac.  62,  it  was  said, 
which  language  Indicates  the  state  of  the 
case  also:    'The  court  erred  In  refusing  to 
strike  out  the  testimony  to  the  effect  that 
Finnlgan  was  troubled  by  the  sickness  and 
confinement  of  his  wife,  and  the  fear  that 
he  would  leave  her  and  the  child  in  a  de- 
pendent and  helpless  condition.    Under  the 
decisions  of  this  court  a  recovery  may  be  had 
for  mental  suffering  or  anguish  of  mind  re- 
sulting from  physical  pain  and  suffering  en- 
dared  by  ttae  injured  party;    but  it  is  im- 
proper to  admit  evidence  as  to  mental  suf- 
fering on  account  of  the  circumstances  or 
condition  of  others.'    A  like  ruling  was  made 
hi  Texas  Mexican  R.  Co.  ▼.  Douglass,  69  Tex. 
694,  7  S.  W.  77,  upon  a  similar  state  of 
facts  as  appears  in  this  last  case.    See,  also, 
Parsons  v.  Lindsay,  26  Kan.  426.     Now,  in 
regard  to  the   matter  which  it  was  sought 
to  have  withdrawn  from  the  Jury,  there  are 
two  features  Involved:    First  The  witness 
says,  In  effect,  that  he  suffered  a  good  deal 
ol  distress  by  realizing  his  condition  that  he 
was  not  able  to  work.    This  related  to  his 
mental  suffering,  as  he  was  asked  about  that, 
bnt  it  was  not  such  as  would  naturally  re- 
snlt  from  his  physical  Infliction.     It  arose 
by  reason  of  the  consideration  or  mental  de- 
duction that  bis  infliction  rendered  him  un- 
able to  work — a  cause  arising  indejiendently 
of  the  injury  sustained.    The  fact  that  he 
was  rendered  Incapable  of  pursuing  bis  la- 
bors was  a  condition  entirely  legitimate  for 
swelling  the   damages,   but  his'  meditation 
upon  that  fact  and  the  mental  distress  and 
sngulsh  produced  from  such  meditation  would 
be  wholly  aside  from   and   Independent  of 
sny  sntfering  caused  by  the  accident  or  the 
physical  infliction  received;   and,  as  the  au- 
thorities say,  it  is  too  remote,  speculative, 
and  uncertain  upon  which  to  base  an  esti- 
mate of  damages.    The  other  feature  consists 
to  the  distress  that  it  caused  him  when  he 
thought  of  his  lltUe'glrl  and  how  he  was 
going  to  support  and  educate  her,  and  It 
needs  no  further  remark  to  show  that  this  is 
tttraneouB  of  any  distress  of  mind  arising 
from  the  injuries  received.    So  we  conclude 
that  the  trial  court  erred  in  not  withdraw- 
tog  the  witness'  answer  from  the  considera- 
tion of  the  Jury."    The  serious  objection  to 


that  the  appellee  might  be  entitled  to. 

There  is  an  assignment  of  error  com- 
plaining that  the  verdict  Is  excessive;  and, 
while  we  are  not  prepared  to  express  an 
opinion  upon  this  question,  and  are  not  re- 
quired to  do  BO,  still  we  will  say  this  much : 
That  verdicts  for  such  amounts  are  not 
usual  in  cases  of  this  character  so  far  as 
shown  by  the  records  of  this  court,  and  It  is 
doubtless  the  case  that  the  Jury  in  award- 
ing the  amount  returned  gave  considerable 
weight  to  the  mental  suffering  of  the  plain- 
tiff on  account  of  his  injuries,  not  only  what 
he  had  suffered  up  to  the  time  of  the  trial, 
but  what  he  may  suffer  in  the  future.  And 
the  statement  made  by  counsel  tn  bis  ar- 
gument in  informing  the  Jury  what  might 
be  considered  along  that  line  doubtless  had 
Its  effedt  or  was  calculated  to  have  the  ef- 
fect of  Inducing  them  to  believe  that  they 
could  consider  as  mental  suffering  those 
elements  of  mental  emotion  discussed  by  the 
counsel.  The  reference  to  the  fact  that 
Dickens  would  experience  mental  suffering 
to-day  or  to-morrow,  or  at  one  place  as  well 
as  another,  Is  possibly  not  objectionable, 
bat  the  mental  anguish  that  he  would  ex- 
perience when  he  meets  a  friend  or  when 
be  meets  a  stranger,  or  that  will  arise  from 
the  fact  that  be  bad  become  an  object  of 
pity,  sympathy,  or  of  curiosity  to  the  public 
generally  or  Individually,  Is  not  the  kind  of 
mental  suffering  that  the  law  gives  compen- 
sation for.  It  is  too  remote.  A  discussion 
of  this  question  would  really  be  only  a  rep- 
etition of  what  has  been  said  in  the  au- 
thority cited.  Therefore  we  are  of  the  opin- 
ion that  much  of  the  argument  quoted  was 
objectionable. 

The  second,  third,  fourth,  fifth,  sixth, 
fifteenth,  and  seventeenth  assignments,  and 
possibly  some  not  mentioned,  all  relate  to 
the  subject  Of  assumed  rlak.  The  court  sub- 
mitted this  case  to  the  jury  on  the  theory 
that  the  act  of  the  Legislature  of  April  24, 
1905  (page  386,  c.  163,  Sess.  Laws),  was  not 
applicable.  That  statute  relates  to  assumed 
risk,  and  qualifies  the  old  doctrine,  as  fully 
explained  in  St  Louis  Ry.  Co.  v.  Mathls 
(Tex.)  107  S.  W.  535.  It  was  urged  in  ar- 
gument that  this  statute  Is  not  applicable, 
that  it  merely  related  to  defective  machin- 
ery, etc.  We  do  not  think  that  this  is  mere- 
ly the  effect  of  the  statute,  and  In  our  opin- 
ion it  would  apply  to  a  defect  of  the  char- 
acter alleged  In  this  case. 

The  charge  which  Is  requested  In  the  sev- 
enth assignment  of  error  and  which  the 
court  refused  to  give,  was  substantially  giv- 
en in  the  main  charge  of  the  court 

There  are  some  assignments  of  error  that 
complain  of  certain  charges,  which.  In  ef- 
fect Instructed  the  jury  that  It  was  the  da- 
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ty  of  the  appellant  to  exercise  ordinary  care 
to  keep  its  approaches  to  the  railroad  track  in 
a  reasonably  safe  condition.  The  word  "ap- 
proaches" employed  in  these  charges  was 
evidently  Intended  to  mean,  and  doubtless 
the  Jury  so  understood  it,  to  correspond  to 
the  facts  and  the  allegations  of  negligence 
charged.  It  was  not  intended  to  mean  an  ap- 
proach, such  as  a  crossing  of  the  track,  but 
was  evidently  intended  as  an  instruction  to 
the  effect  that  the  railway  company  should 
exercise  ordinary  care  to  keep  those  places 
where  Its  servants  must  work — ^that  is,  those 
places  where  they  must  approach  the  track 
for  that  purpose,  when  engaged  In  the  work — 
In  an  ordinarily  safe  condition. 

The  charge  complained  of  in  the  tenth 
assignment  of  error  was  properly  refused. 
It  loses  sight  of  the  fact  that  it  was  a  ques- 
tion to  be  determined  whether  the  plain- 
tiff had  to  get  on  the  ground  in  order  to 
make  the  coupling. 

The  point  presented  In  appellant's  eleventh 
assignment  of  error,  wherein  it  complained 
of  the  refusal  of  the  court  to  give  a  certain 
charge,  is  practically  covered  by  the  main 
charge  of  the  colirt  and  some  of  those  given 
at  the  request  of  the  appellant.  Further- 
more, the  charge  requested  was  objectionable 
on  the  ground  that  it  practically  Informed 
the  Jury  that  certain  facts  would  constitute 
contributory  negligence.  Whether  walking 
between  the  cars  would  be  contributory  neg- 
ligence would  be  a  question  of  fact  to  be 
passed  upon  by  the  jury. 

There  was  no  error  In  permitting  the  wit- 
ness Blent  to  testify  as  to  the  condition  of 
the  coupling  apparatus  on  the  cars  in  qnes- 
tlon  to  show  that  the  same  was  broken. 
That  was  all  material  as  having  some  bear- 
ing on  the  question  In  accounting  for  the 
conduct  of  the  plaintiff.  The  defect  In  the 
coupling  apparatus  was  not  presented  as 
an  issue  of  negligence,  but  It  was  prop^  to 
be  inquired  Into  as  explaining  why  the  plain- 
tiff had  to  resort  to  the  method  that  he  did 
In  order  to  undertake  to  uncouple  the  cars. 

The  twenty-third  assignment,  as  to  the 
question  of  variance.  Is  overruled. 

For  the  error  pointed  out,  the  judgment  Is 
reversed  and  the  cause  remanded. 

Reversed  and  remanded. 


(JUI/F,  C.  &  S.  F.  RY.  CO.  V.  DICKENS. 

(Court  of  Civil  Appeals  of  Texas.     March  81, 

1909.) 

Appeal  from  District  Court,  Bell  County; 
John  M.  Farman,  Judge. 

Action  by  the  Quit,  Colorado  &  Santa  W6 
Railway  Company  against  W.  W.  Dlckena  to 
vacate  a  judgment  for  defendant  herein  in  an- 
other suit  on  the  ground  of  frand.  From  a 
Judgment  for  defendant  on  demurrer  to  the  peti- 
tion, plaintifl  appeals.    Affirmed. 

Teny,  Cavin  &  Mills  and  A.  H.  Culwell,  for 
appellant  A.  h.  Curtis  and  Whibourn  Pearoe, 
for  appellee. 


FISHER,  C.  J.  The  reversal  of  the  judg- 
ment of  the  court  below  in  cause  No.  4^373  (118 
S.  W.  612)  disposes  of  tliis  case. 

Judgment  affirmed. 


MISSOURI,  K.  ft  T.  RT.  CO.  OF  TEXAS  T. 

THOMPSON. 

(Court  of  Civil  Appeals  of  Texas.     April  1. 

1909.     Rehearing  Denied  AprU  15,  1909.) 

1.  Cabbikbs  (§  20*)  —  Tbxwspobtatior  of 
G00DS--PZNAI,TT  roB  Delat  OB  Disobhi- 
INATIOH— GORBTBUCTION   0»  SlATUXB. 

Rev.  St  1896,  art  4574,  which  provides 
that  a  railroad  company  which  shall  fail  or 
refuse,  under  regulations  of  the  Railroad  Com- 
mission, to  receive  and  transport  without  delay 
or  discrimination,  tonnage,  etc.,  destined  to  any 
point  on  or  over  the  line  of  a  connecting  line, 
shall  be  guilty  of  unjust  discrimination,  etc., 
and  provides  a  penalty  for  such  discrimination, 
being  penal,  the  penalty  can  be  recovered  only 
by  snowing  that  acts  complained  of  come  with- 
in the  very  terms  of  the  statute,  and  its  terms 
cannot  be  extended  so  as  to  embrace  acts  not 
covered  by  their  language. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Dec.  Dig.  {  20.*] 

2.  Cabbiebs   (S    13*)  —  Tbarbfobiatior    or 

OOODS— GONSTBUOTIOK    OF    STATUTE  —  "DE- 
LAY"—"DiBCBIMINATION." 

The  term  "discrimination"  is  used  in  the 
section  in  its  ordinary  acceptation  as  meaning 
a  delivery  showing  a  preference  in  favor  of  or 
against  a  shipper  in  the  performance  of  any 
act  essential  to  the  completion  of  that  service, 
and  is  synonymous  with  "delay"  as  used  in 
the  section. 

[Ed.  Note.— For  other  cases,  see  (Carriers, 
Dec.  Dig.  {  13.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  3,  p.  2099;   vol.  2,  pp.  1949,  1950.] 

3.  Cabbiebs  (J  13*)  —  Tbanspobtation  of 
Goods  —  Failube  to  Follow  Owneb's 
RoiTHNO — "Unjust  Disobimination." 

While  the  owner  of  goods  shipped  on  a 
railroad  generally  has  the  right  to  designate 
the  route,  and  it  is  the  receiving  carrier's  duty 
to  observe  the  owner's  directions  in  delivering 
to  a  connecting  carrier,  the  duty  is  one  growing 
out  of  the  particular  contract  of  carnage  or 
imposed  as  a  common-law  obligation,  and  a 
breach  of  the  duty  by  requiring  of  a  connecting 
carrier,  as  a  condition  upon  which  it  should 
receive  goods,  tliat  they  should  be  transported 
over  a  different  route  from  that  selected  by  the 
owner,  requiring  a  violation  by  the  connecting 
carrier  of  Rev.  St.  1895,  art  4535,  under  which 
a  connecting  carrier,  receiving  goods  from  an- 
other carrier'  destined  to  -a  point  on  its  line, 
must  carry  them  on  its  line  to  destination,  un- 
less the  person  having  a  right  to  do  so  had  rout- 
ed them  otherwise,  is  not  an  "unjust  discrim- 
ination" within  art  4574,  making  it  unjust  dis- 
crimination for  a  railroad  to  fail  or  refuse  un- 
der regulations  of  the  Railroad  Commission  to 
receive  and  transport  without  delay  or  discrim- 
ination tonnage,  etc.,  destined  to  a  point  on  or 
over  a  connecting  line. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Dec  Dig.  i  la*] 

4.  Cabbiebs  ({  79*)— Oabbiaob  of  Ooods — 
Contbact  of  Shipment. 

The  provisions  of  a  contract  of  shipment, 
whether  verbal  or  written,  under  which  goods 
are  carried  by  a  railroad,  determine  the  routs 
and  connections  to  be  observed. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Dec.   Dig.    i   79.*] 
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6.  Gabbikbs   ({   79*)— Oabbiaqe  of  Goods— 

'  ACQUISSOKKCE  IN  ROUTINO  GlTXK  BT  CaB- 
BIXB. 

After  a  carrier  has  refused  to  route  cars 
as  desired  by  a  shipper,  if  the  latter  permits  the 
carrier  to  take  the  cars  for  shipment,  he  ac- 
qaiesoes  in  the  routing  actually  giren  by  the 
carrier. 

[Ed.    Note.— For   other   cases,    see    Carriers, 
Dec  Dij.  I  79.*] 

&  Gasbikbb  (I   51*)— Oabbiaok  of  Oood»— 

ACCXFTAHOB  OF  BlIX  OF  LADING — EFFECT. 

Where  a  shipper  accepts  a  bill  of  lading 
iritb  knowledge  of  its  contents.  It  becomes  bind- 
ing upon  him;  and  hence  where  he  accepts  a 
bill  upon  which  the  routing  specified  by  him 
had  been  erased  and  another  substituted,  with 
knowledge  of  the  change,  he  is  bound  by  the 
bill  as  changed. 

[Ed.    Note. — For   other   cases,   see   Carriers, 
Cent  Dig.  H  148, 149;  Dec.  Dig:  |  51.*] 

7.  Mandavus  ({  12*) — Qbourds  —  Pkbfobu- 
anoe  of  lxqai.  dutt. 

Mandamus  lies  only  to  compel  the  per- 
formance of  an  existing  legal  duty  and  cannot 
be  the  means  of  imposing  that  duty. 

[Ed.  Note. — For  other  cases,  see  Mandamus, 
Cent  Dig.  {{  89-42;    Dec.  Dig.  |  12.*] 

&  MAiTDAinra  (|  133*)— Subjects  of  Relief— 

ISSTTE  OF  CXBTAIR  BiLI.  OF  LaDINO. 

As  ReT.  St  1895,  art  322,  providing  for 
the  issuance  of  a  written  receipt  or  bill  of  lad- 
ing hj  a  carrier  when  demanded,  stating  the 
qoantity,  character,  order,  and  condition  of  the 
goods,  does  not  require  it  to  specify  the  route 
desired  by  the  shipi>er,  there  is  no  legal  duty  to 
incorporate  the  route  in  a  bill  of  lading,  and 
mandamus  will  not  lie  to  compel  it. 

[Ed.  Note.— For  other  cases,  see  Mandamus, 
Dec  Dig.  «  ISa*] 

8l  Mandakus  (i  133*)— Subject  of  Reukf- 
Deuvebt  of  Beifpxb's  Route  to  Conrect- 
iiia  Cabbieb. 

There  being  no  statutory  requirement  im- 
posing on  a  carrier  the  duty  of  delivering  to  a 
connecting  carrier  the  routing  instructions  of 
the  shipper,  and  the  common-law  duty,  when 
delivering  a  throu^  shipment  to  a  connecting 
carrier  to  also  deliver  a  waybill  or  the  routing 
instructions  under  which  the  shipment  is  to  be 
made,  not  requiring  such  act  mandamus  will 
not  lie  to  enforce  performance  of  it. 

[Ed.  Note.— For  other  cases,  see  Mandamus, 
Dec  Dig.  ^  133.*] 

10.  Mandaitus  (I  133*)  —  Geounds  —  Exist- 
ence OF  Leoax,  Right,  Duty,  and  Default 
IN  Febfobiiance. 

Under  the  rule  that  before  mandamus  will 
lie  the  j)arty  seeking  it  must  show  an  existing 
legal  right  to  the  service  demanded,  a  cor- 
responding duty  on  the  part  of  the  one  upon 
whom  the  demand  is  made,  and  a  default  in  the 
performance  of  the  duty,  no  person  can  be  com- 
Itelled  by  mandamus  to  render  a  particular 
service  until  he  has  been  given  an  opportunity 
to  perform  it;  nor  can  another  claim  that  be 
has  been  deprived  of  a  service  until  he  has 
placed  himself  in  a  situation  to  make  an  im- 
mediate demand  for  its  performance,  and  the 
writ  will  not  lie  to  compel  a  railroad  company 
to  ship  lumber  by  a  certain  route,  and  give  the 
shipper  a  bill  of  lading  specifying  the  route, 
npon  a  mere  showing  by  the  person  asking  the 
writ  that  he  expected  to  remain  in  the  lumber 
business  at  a  certain  place  and  expected  in  the 
future  to  boy  lumber  and  tender  ft  to  the  car- 
rier with  direction  to  ship  it  by  the  route  si>eci- 
fied. 

[Ed.  Note.— For  other  cases,  see  Mandamus, 
Dec  Dig.  t  133.*] 


Appeal  from  District  Court,  Travis  Cotin- 
ty;    Chas.  A.  WUeox,  Judge. 

Action  by  James  A.  Thompson  against  tiM 
Missouri,  Kansas  ft  Texas  Bailway  Compa- 
ny of  Texas.  Judgment  for  plalntlfr,  and 
defendant  appeals.    Reversed  and  rendered. 

Flsit  &  McCIendon  and  D.  K.  Woodwards 
Jr.,  for  appellant.  Oocbran  &  Penn,  for  ap- 
pellee. 

HODGES,  J.  This  suit  was  instituted  by 
the  appellee  to  recover  penalties  for  unjust 
discrimination  provided  for  in  article  4574 
of  the  Revised  Civil  Statutes  of  1895. 

Findings  of  Fact 

At  the  time  of  filing  this  suit,  and  for 
some  years  prior  thereto,  the  appellee  was 
engaged  in  the  business  of  retailing  lumber 
at  Taylor,  In  Williamson  county,  Tex.  He 
purchased  a  large  amount  of  his  lumber  from 
the  Thompson-Tucker  Lumber  Company  at 
its  mills  at  Wlllard,  a  small  station  situated 
on  the  line  of  the  appellant  railway  company 
running  from  Trinity,  In  Trinl^  county, 
through  Corrigan,  in  Polk  c6unty,  to  Colmes- 
nell.  In  Tyler  county.  On  different  dates  be- 
tween April  1,  1906,  and  September  5,  1907, 
the  appellee  purchased  of  the  aforesaid  lum- 
ber company  57  car  loads  of  lumber  deliver- 
ed t.  o.  b.  the  cars  at  Wlllard,  for  the  pur- 
pose of  having  the  same  shipped  to  him  at 
Taylor,  and  which  was  thereafter  so  shipped 
and  delivered  on  different  dates  during  that 
period  of  time.  There  were  three  routes 
by  which  such  shipments  could  be  made  from 
Wlllard  to  Taylor ;  one  over  the  appellant's 
T.  &  S.  line  to  Trinity,  thence  over  the  In- 
ternational &  Great  Northern  Railway  to 
Houston,  and  from  there  over  another  line 
of  the  appellant's  to  Taylor;  another  from 
Trinity  over  the  International  te  Great 
Northern  Railway  to  Palestine,  and  thence 
over  the  same  company's  line  to  Taylor; 
still  another  from  Wlllard  to  Corrigan,  thence 
over  the  Houston,  East  &  West  Texas  Rail- 
way to  Houston,  and  from  there  over  the  ap- 
pellant's line  to  Taylor.  The  distances  from 
Wlllard  to  Taylor  over  these  respective 
routes  were  as  follows:  Over  the  first  men- 
tioned 278  miles;  the  second,  286  miles;  and 
the  third,  272  miles.  Over  each  route  the 
Railroad  Commission  had  established  a  rate, 
which  was  the  same  for  all.  The  appellee 
had  for  some  time  previous  to  the  first-men- 
tioned date,  and  during  all  of  the  time  the 
shipments  were  made,  desired  that  his  lum- 
ber should  be  carried  over  the  appellant's 
line  to  Trinity,  thence  over  the  International 
ft  Great  Northern  Railway,  via  Palestine,  to 
Taylor,  claiming  that  it  reached  its  destina- 
tion by  that  route  in  a  shorter  time,  and  for 
other  personal  reasons.  Acting  for  him  in 
the  method  of  routing  the  shipments,  the 
agent  of  the  Thompson-Tucker  Lumber  Com- 
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pany,  on  the  several  occaslona  wben.  eacb  of 
the  67  cars  of  lumber  were  to  be  delivered 
to  the  appellant  for  shipment,  and  before 
they  were  received  by  the  appellant  at  Wll- 
lard,  tendered  to  the  appellant's  agents  In 
charge  of  the  trains  upon  which  the  cars 
were  to  be  shipped  duplicate  receipts  upon 
the  following  blank  form: 

Willard,  Texas 190. . 

Delivered  by 
Thompson  &  Tucker  Lumber  Company 
to  M.,  K.  &  T.  R.  R.  Co. 
In  apparent  good  order,  the  articles  named  be- 
low, to  be  delivered  in  like  good  order,  with- 
out unnecessary  delay. 

To..; 

At 

Via 

Marks  

As  per  conditions  of  Company's  Bill  of  Lading. 
Lumber. 


Initial. 


Car  No. 


Train  No.-, 


Conductor. 
....  190. 


The  blanks  "To,"  "At,"  and  "Via"  in  each 
of  the  67  receipts  were  flUed  in  In  pencil  so 
as  to  read :  "To  order  J.  A.  Thompson,  Tay- 
lor, Tea.,  %  I.  d  a.  N.  Ry.  Co.  At  Trinity, 
Tea.,  for  continuous  transportation  by  I.  d 
O.  y.  via  Trinity,  Palestine  and  /.  <S  G.  N. 
By."  In  the  shipment  of  January  10,  1907, 
all  the  words  in  pencil  (Italics  above)  were 
erased;  In  24  of  the  shipments  the  words 
"for  continuous  transportation  by  I.  &  O.  N. 
(Via)  Trinity,  Palestine  and  I.  &  O.  N. 
By."  were  erased;  and  In  the  balance  the 
words  "Trinity,  Tex.,  for  continuous  trans- 
portation by  I.  &  G.  N.  (Via)  Trinity,  Pales- 
tine and  I.  &  O.  N.  By."  were  erased. 

The  bill  of  lading  referred  to  In  the  above- 
mentioned  receipt  was  that  found  on  one  of 
the  blank  forms  in  general  use  by  the  appel- 
lant railway  company.  Among  other  provi- 
sions, that  form  contains  an  undertaking  on 
the  part  of  the  appellant  to  deliver  the 
freight  at  the  point  of  destination  If  that 
point  Is  on  Its  line ;  lf>  not,  then  to  deliver 
to  its  next  connecting  carrier;  and  also  a 
provision  limiting  its  liability  for  damages 
to  that  which  occurs  upon  Its  own  line. 

There  was  no  local  agent  at  Willard,  and 
the  bills  of  lading,  or  "receipts,"  as  they 
are  called,  were  signed  by  the  conductors 
in  charge  of  the  trains.  The  receipts  were 
usually  tendered  by  an  agent  of  the  lum- 
ber company  called  the  "shipping  clerk." 
This  clerk  was  not  present  upon  all  of  the 
occasions  when  the  cars  and  receipts  were 
tendered  to  the  appellant  for  transporta- 
tion. In  taiost  of  the  Instances,  whether 
l^sent  or  not,  a  note  was  attached  to  the 


duplicate  receipts  left  for  the  conductor  to 
sign,  in  which  he  was  requested  that,  un- 
less he  would  handle  the  cars  according 
to  the  routing  Instructions  given  in  the  re- 
ceipts, not  to  undertake  to  handle  them  at 
all.  The  of&cials  in  charge  of  the  manage- 
ment and  control  of  the  appellant's  line 
were  well  aware  of  the  desire  of  the  ap- 
pellee that  the  cars  containing  bis  lumber 
should  be  routed  by  way  of  Trinity  and 
Palestine  over  the  International  &  Great 
Northern  Railway  to  Taylor;  and  the  agents 
of  the  lumber  company,  at  the  time  they 
tendered  the  duplicate  receipts  above  re- 
ferred to,  In  addition  to  the  note  attached, 
verbally  requested  that  those  wishes  be 
carried  out  l^e  conductors,  however,  act- 
ing under  orders  from  their  superiors,  dis- 
regarded those  Instructions,  made  the  era- 
sures befwe  mentioned,  and  after  doing  so 
signed  the  receipts  and  delivered  them  to 
the  shipping  clerk  of  the  lumber  company 
if  he  was  present,  and,  If  not,  left  them 
where  they  could  be  obtained  by  him  upon 
his  return,  and  then  would  take  charge  of 
the  car,  transport  It  to  Trinity,  and  there  de- 
liver It  to  the  International  &  Great  North- 
em  Ballway  Company,  accompanied  by  a 
waybill  providing  for  its  carriage  to  Hous- 
ton, and  there  to  be  delivered  again  to  the 
appellant  for  shipment  to  Taylor. 

The  court  found  that  the  appellee  accept- 
ed those  receipts  as  signed  after  the  era- 
sures showing  the  routing  via  Palestine  had 
been  made,  and  allowed  the  appellant  to 
take  charge  of  the  cars  of  lumber  with  no 
routings  except  those  remaining  upon  the 
receipts  as  shown.  The  testlmbny  is  suffi- 
cient to  show  that  the  desire  of  the  appellee 
to  have  his  cars  containing  the  lumber  ship- 
ped from  Willard  to  Taylor  routed  by  way 
of  Palestine  over  the  International  &  Great 
Northern  Railway,  while  well  known  to  the 
appellant  and  the  oflBcials  In  charge  of  that 
department  of  its  business,  had  been  uni- 
formly disregarded,  and  all  of  the  57  cars 
were  routed  by  way  of  Trinity  and  Houston, 
and  thence  over  the  appellant's  main  line  to 
Taylor.  The  reason  given  by  the  appellant's 
general  freight  agent  was  that  he  desired 
his  company  to  get  the  benefit  of  the  long 
haul  from  Houston  to  Taylor,  which  It 
would  not  do  If  the  routing  was  by  way  of 
Palestine  over  the  International  &  Great 
Northern  Railway.  At  the  time  these  ship- 
ments were  made,  there  was  In  effect  be- 
tween the  appellant  and  the  International 
&  Great  Northern  Railway  Company  a  traf- 
fic agreement,  by  which  it  was  understood 
between  the  two  companies  that  all  freight 
originating  on  the  appellant's  T.  &  S.  branch 
and  destined  to  points  on  or  over  appellant's 
line  south  of  Waco  should  be  carried  by 
way  of  Houston.  This  traffic  agreement  was 
then  on  file  with  the  Railroad  Commission, 
but  there  was  no  other  evidence  of  whether 
or  not  it  had  been  approved  by  tb«  com- 
mission. 
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Some  time  preyloas  to  the  date  of  any 
of  the  shipments  here  under  consideration, 
there  had  arisen  between  the  appellant  and 
the  appellee  a  similar  controrersy  concern- 
ing the  routing  of  his  lumber  from  Willard 
to  Taylor.  This  controversy  ultimately  re- 
snlted  in  a  suit  by  appellee  for  the  statu- 
tory penalties,  but  the  litigation  was  set- 
tled by  compromise.  During  the  time  of 
that  controTersy,  the  general  freight  agent 
of  the  appellant  had  Informed  the  freight 
agent  of  the  International  &  Great  Northern 
Railway  Company  that.  If  the  latter  com- 
pany did  not  respect  appellant's  routing  of 
shipments  originating  at  Wlllard  destined 
to  Taylor  by  way  of  Houston,  all  of  the 
freight  originating  at  Wlllard  would  be  car- 
ried l>y  way  of  Cwrlgan  over  the  Houston 
East  &  West  Texas  Railway  to  Houston, 
thus  diverting  that  traffic  from  the  Inter- 
national &  Great  Northern  Railway  Com- 
pany. By  reason  of  this  threatened  diver- 
sion of  the  traffic,  the  International  &  Great 
Northern  Railway  Company  thereafter  fol- 
lowed the  routing  indicated  in  the  waybills 
delivered  to  it  by  the  appellant  company. 
The  refusal  of  the  appellant  to  deliver  the 
57  cars  of  lumber  to  the  International  & 
Great  Northern  Railway  Company  with  ap- 
pellee's routing  instructions  contained  In 
the  receipts  made  out  at  Willard  is  the  basis 
of  tills  suit. 

Conclusions  of  Law. 

The  i)etition  is  very  voluminous,  but  avers 
the  facts  substantially  as  stated  above. 
From  a  judgment  in  favor  of  the  appellee 
for  penalties  aggregating  |8,550,  and  a  Judg- 
ment.  awarding  a  writ  of  mandamus  com- 
pelling the  appellant  at  all  times  in  the  fu- 
ture, when  the  appellee  shall  tender  to  it 
on  its  line  of  railway  at  Willard  any  lum- 
ber In  car  load  lots  for  shipment  from  that 
point  to  Taylor,  at  the  freight  rate  estab- 
lished by  the  Railroad  Commission,  with 
directions  to  appellant  given  at  the  time 
of  such  tender  that  the  same  shall  be  car- 
ried by  it  over  its  line  of  road  to  Trinity 
and  there  delivered  to  the  International  & 
Great  Northern  Railway  Company  for  car- 
riage by  it  by  way  of  Palestine  to  Taylor, 
to  receive  such  shipments  so  tendered  and 
to  issne  to  appellee  its  receipt,  or  bill  of 
lading,  therefor,  specifying  the  routing 
thereof  given  by  the  appellee,  and  further 
directing  upon  such  receipts  of  any  such 
shipments  from  plaintiff  with  such  direc- 
tions and  routing  instructions,  to  carry  such 
shipments  of  lumber  over  its  line  of  rail- 
way to  Trinity,  and  there  deliver  the  same 
to  the  International  &  Great  Northern  Rail- 
way Company,  together  with  the  routing 
Instructions  above  referred  to,  this  appeal 
Is  prosecuted. 

Coimsel  for  appellee  thus  states  the  prop- 
osition upon  which  he  relies  for  a  recovery 
in  this  case:  "We  contend  that  the  instruc- 
tion given  by  the  appellee  in  the  receipt 


tendered  by  him  for  each  shipment,  and  the 
instructions  given  by  the  appellee  to  the 
appellant  at  the  time  of  each  shipment  in 
addition  to  those  contained  in  the  receipt 
tendered,  remain  binding  upon  the  appel- 
lant, notwithstanding  the  erasures  by  appel- 
lant of  the  routing  in  the  receipt  tendered, 
since  no  other  routing  was  agreed  to  by  ap- 
pellee; and  that  when  the  appellant  carried 
the  shipment  to  Trinity  and  there  delivered 
It  to  the  International  &  Great  Northern 
Railway  Company,  representing  to  said 
company  that  such  shipment  was  routed  by 
way  of  Houston,  and  demanding  of  said 
International  &  Great  Northern  Railway 
Company,  as  a  condition  upon  which  said 
sliipment  should  be  delivered  to  it,  that  it 
should  carry  the  shipment  to  Houston  and 
there  deliver  it  back  to  appellant,  thus  giv- 
ing a  routing  instruction  different  from  that 
given  by  the  appellee,  and  imposing  upon 
the  International  &  Great  Northern  Rail- 
way Company  a  condition  which  it  had  no 
right  to  exact,  •  •  •  appellant  was  guilty 
of  unjust  discrimination."  Upon  the  cor- 
rectness of  that  proposition  he  relies  for  an 
affirmance  of  this  Judgment. 

Article  4574  of  the  Revised  Civil  Statutes, 
which  defines  the  character  of  "unjust  dis- 
crimination" here  complained  of,  in  sul)dlvi- 
sion  2  contains  the  following  provision: 
"Every  railroad  company  which  shall  fall 
or  refuse,  under  such  regrulations  as  may  be 
prescribed  by  the  commission,  to  receive  and 
transport  without  delay  or  discrimination 
the  passengers,  tonnage  and  cars,  loaded  or 
empty,  of  any  connecting  line  of  railroad, 
and  every  railroad  which  shall,  under  such 
regulations  as  may  be  prescribed  by  the 
commission,  fall  or  refuse  to  transport  and 
deliver  without  delay  or  discrimination  any 
passengers,  tonnage  or  cars,  loaded  or  empty, 
destined  to  any  point  on  or  over  the  line  of 
any  connecting  line  of  railroad,  shall  be 
deemed  guUty  of  unjust  discrimination;  pro- 
vided, perishable  freights  of  all  kinds  and 
live  stock  shall  have  precedence  of  ship- 
ment." There  are  other  provisions  of  the 
statute  which  prescribe  the  penalties  that 
may  be  recovered  by  the  aggrieved  party  on 
account  of  any  violation  of  those  require- 
ments. The  question,  then,  is:  Did  the  ap- 
pellant violate  the  provisions  of  this  statute 
defining  "unjust  discrimination"? 

By  the  terms  of  the  article  referred  to, 
appellant  was  required  to  receive  and  trans- 
port without  delay  or  discrimination  the 
cars  for  any  connecting  carrier,  and  was  pro- 
hibited from  falling  or  refusing  to  transport 
and  deliver  without  delay  or  discrimination 
cars  destined  to  a  point  on  or  over  the  line 
of  any  connecting  carrier.  Under  the  well- 
established  rule  for  the  construction  of  penal 
statutes,  such  as  that  here  under  considera- 
tion, the  appellee  would  be  entitled  to  recov- 
er penalties  only  by  showing  that  the  acts 
complained  of  come  within  the  very  terms 
of  the  statutes;  and  these  will  not  be  extend? 
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ed  BO  as  to  embrace  acts  not  covered  by  tbeir 
language,  altboagh  those  acts  be  wrongful. 
S.  A.  &  A.  P.  Ry.  Co.  y.  Stribllng,  99  Tex. 
319,  89  S.  W.  063;  Hill  &  Morris  v.  Railway 
Co.  (Tex.  Civ.  App.)  75  S.  W.  874;  Scbloss 
V.  Railway  Co.,  85  Tex.  601,  22  S.  W.  1014. 
It  is  not  here  insisted  that  there  was  any 
delay  or  discrimination  In  receiving  and 
transporting  the  cars  on  the  line  of  the  ap- 
pellant, or  that  there  was  any  failure  or  re- 
fusal to  deliver  the  cars  without  delay  to 
the  International  &  Great  Northern  Railway 
Company,  the  connecting  carrier  in  this  in- 
stance. Unless  we  hold  that  the  conduct 
of  the  appellant  amounted  to  a  violation  of 
the  duty  to  deliver  without  "discrimination," 
no  offense  for  which  a  penalty  may  be  recov- 
ered is  charged  or  shown.  The  term  "dis- 
crimination," as  used  in  the  requirement  that 
carriers  "shall  deliver  without  delay  or  dis- 
crimination," etc.,  is  only  a  part  of  the  statu- 
tory definition  of  what  It  takes  to  constitute 
"unjust  discrimination,"  and  must  be  taken 
in  its  ordinary  acceptation,  and  to  mean  a 
delivery  without  showing  any  preference  in 
favor  of  or  against  a  shipper  in  the  perform- 
ance of  any  act  essential  to  the  completion 
of  that  service.  It  has  been  held  that  the 
terms  "delay"  and  "discrimination,"  as  used 
in  this  article,  are  convertible,  and  that  "dis- 
crimination" means  "delay."  G.,  C.  &  S.  F. 
Ry.  Co.  V.  Lone  Star  Salt  Co.,  26  Tex.  Civ. 
App.  631,  63  S.  W.  1025.  The  duty  which 
devolved  upon  the  appellant  as  a  common 
carrier,  when  it  received  the  appellee's  cars 
of  lumber  destined  to  a  point  on  another 
line  of  railroad,  was  to  deliver  the  same  to 
its  connecting  carrier  in  accordance  with  the 
statutory  requirements.  The  terms  of  the 
statute  do  not  exact  anything  more  than  that 
the  physical  delivery  of  the  cars  or  freight 
shall  be  done  without  delay  or  discrimina- 
tion. When  this  was  done  Its  statutory  duty 
was  performed.  There  is  no  complaint  that 
this  service  was  performed  In  a  manner 
showing  a  preference  in  favor  of  other  ship- 
ments or  shippers,  or  that  In  the  physical 
handling  of  the  cars  by  the  appellant  the  de- 
livery was  not  made  according  to  the  re- 
4iulrement8  of  law.  Where,  then.  Is  the 
offense? 

The  appellee  contends  that  it  lies  in  the 
fact  of  the  appellant's  giving  a  routing  dlfFer- 
ent  from  that  embodied  In  the  instructions 
delivered  to  It  at  the  time  the  freight  was 
received  at  Wlllard,  that  the  erasures  made 
1^  the  appellant's  conductors  in  the  receipts 
tendered  them  for  signature  at  the  time  the 
cars  were  delivered  did  not  change  the  legal 
effect  of  those  Instruments,  and  that  the 
freight  was  In  fact  received  routed  via  Pales- 
tine to  Taylor  over  the  International  &  Great 
Northern  Railway  Company  from  Trinity. 
We  may  concede  this  contention  to  be  correct, 
and  may  also  concede  that  the  traffic  agree- 
ment between  the  appellant  and  the  Inter- 
national &  Great  Northern  Railway  Com- 
pany, by  which  all  freight  originating  on  that 


line  destined  to  points  south  of  Waco  should 
be  carried  by  way  of  Houston,  was  Insuffi- 
cient to  Justify  either  road  in  Insisting  on 
carrying  these  cars  by  way  of  Houston  over 
the  objection  of  the  appellee.  Still,  this 
would  not  constitute  a  statutory  offense  on 
the  part  of  the  appellant,  although  it  might 
as  to  the  other  carrier.  That  the  owner  gen- 
erally has  the  right  to  designate  the  route 
over  which  his  goods  shall  be  transported 
is  well  settled.  Inman  y.  Railway  Co.,  14 
Tex.  Civ.  App.  39,  37  8.  W.  37;  G.,  C.  &  S. 
F.  Ry.  Co.  V.  Irvine  CTex.  Civ.  Am>.)  73  S. 
W.  540.  It  may  also  be  admitted  that  there 
Is  a  duty  resting  upon  the  receiving  car- 
rier to  transmit  and  deliver  to  Its  connect- 
ing carrier  the  routing  instructions  under 
which  the  goods  are  being  transported.  This 
duty,  however.  Is  one  which  grows  out 
of  the  particular  contract  of  carriage,  or 
Is  one  Imposed  as  the  common-law  obliga- 
tion of  the  carrier,  and  does  not  result 
from  the  statutory  requirement  Hence  no 
penalty  can  be  recovered  for  Its  breach.  In 
the  Stribllng  Case,  above  referred  to,  the 
Supreme  Court  held  that,  while  it  was  a 
wrong  for  the  carrier  to  deny  the  owner  the 
right  to  designate  the  route  his  freight  should 
be  carried.  It  was  not  <Hie  for  which  the  stat- 
ute had  provided  a  penalty.  The  statutory 
definition  of  "unjust  discrimination"  no  more 
Includes  the  wrongful  conduct  of  refusing  to 
deliver  to  the  connecting  carrier  the  routing 
Instructions  of  the  owner  than  it  does  the 
offense  of  refusing  to  permit  the  owner  In 
the  first  Instance  to  name  the  route  to  be 
taken  by  the  shipment.  Whatever  the  con- 
tract of  shipment  provides,  whether  verbal 
or  written,  under  which  the  freight  is  carried, 
determines  the  route  and  connections  to  be 
observed. 

In  this  case  It  cannot  be  said  that  the 
appellant  received  the  lumber  for  shipment 
via  Palestine  In  the  face  of  Its  positive  and 
express  refusal  to  do  so.  Whatever  might 
be  implied  from  its  conduct  in  accepting  the 
freight  for  shipment  with  the  notice  not 
to  take  the  cars,  unless  It  would  handle  them 
according  to  tlie  routing  Instructions  of  the 
owner,  la  negatived  by  the  specific  act  of 
the  appellant's  agents  in  each  instance  eras- 
ing a  stipulation  to  that  effect  from  the  bills 
of  lading,  and  In  Its  repeated  express  refus- 
als to  route  those  cars  by  way  of  Pales- 
tine, as  desired  by  the  appellee.  This  prac- 
tice had  continued  for  such  a  length  of  time, 
that,  as  one  of  the  witnesses  stated,  the 
demand  for  the  routing  by  way  of  Palestlno 
became  a  mere  matter  of  form.  It  Is  also 
In  evidence  that  this  persistent  refusal  on 
the  part  of  the  appellant  antedated  these 
shipments  by  several  months,  and  had  at 
one  time  resulted  Ih  a  suit  for  penalties  grow- 
ing out  of  shipments  being  diverted  to  the 
line  of  the  Houston,  East  &  West  Texas 
Railway.  The  evidence  also  Justifies  the  con- 
clusion that  the  International  &  Great  North- 
em  Railway  Company  was  fully  cognizant  of 
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the  wlBbefl  of  the  appellee  to  have  his  freight 
routed  by  way  of  Palestine,  and  of  the  con- 
troversy with  appellant,  and  yielded  to  the 
demand  of  the  appellant  to  carry  by  way 
of  Houston  and  there  redeliver  solely  on 
account  of  the  fear  of  losing  all  of  the  ship- 
ping from  Wlllard.  The  court  found  that, 
after  the  appellant  had  refused  to  route  thA 
cars  according  to  the  wishes  of  the  appel- 
lee, he  then  permitted  appellant's  agents  to 
take  the  cars  for  shipment.  If  so,  he  must 
have  acquiesced  in  the  routing  actually  giv- 
en by  the  carrier.  The  conclusion  of  coun- 
sel for  appellee  that  the  erasures  did  not 
alter  the  routing  under  which  the  cars  were 
ultimately  carried  is  not  sustained.  Wlben 
a  shipper  accepts  a  bill  of  lading,  with  knowl- 
edge of  Its  contents,  it  becomes  binding  upon 
.  him.  Railway  Co.  v.  Batte  (Tex.  Civ.  App.) 
94  S.  W.  345;  1  Hutch,  on  Carriers,  {  171. 
The  freight  was  promptly  delivered  to  the 
International  &  Great  Northern  Hallway 
Company.  Its  destination  was  Taylor,  a 
point  on  the  line  of  that  road.  Under  the 
provisions  of  article  4535  of  the  Revised 
Civil  Statutes,  It  became  the  duty  of  the 
International  &  Great  Northern  Hallway 
Company,  upon  the  receipt  of  the  freight 
destined  for  that  point,  to  transport  It  over 
its  line  to  its  destination,  unless  the  party 
having  a  right  to  do  so  had  routed  It  other- 
wise. The  gist  of  the  ofCendlng  committed 
by  the  appellant  therefore  seems  to  consist, 
not  in'  failing  or  refusing  to  deliver  the 
freight  to  its  connecting  carrier  without  de- 
lay or  discrimination,  but  in  exacting  from 
the  latter,  as  a  condition  upon  which  it 
should  receive  the  freight,  that  the  same 
should  be  transported  over  a  dUFerent  route 
from  that  selected  by  the  owner.  Pushing 
this  contention  to  its  ultimate  analysis,  it 
amounts  simply  to  a  charge  that  the  appel- 
lant wrongfully  induced  the  International  & 
Great  Northern  Railway  Company,  its  con- 
necting carrier,  to  violate  its  statutory  duty, 
and  forced  that  road  to  carry  the  freight 
over  a  different  route  and  deliver  to  a  differ- 
ent connection  from  that  demanded  by  tlie 
owner.  No  penalty  is  provided  by  statute 
for  such  conduct  as  that  charged  against 
the  appellant,  even  though  it  may  be  violative 
of  the  shipper's  rights.  S.  A.  &  A.  P.  By. 
Co.  ▼.  Stribling,  supra. 

Connsel  for  appellee  Insists  that  the  Strib- 
ling Case  above  referred  to  supports  their 
contention  In  this  suit  We  do  not  think  the 
analogy  between  the  facts  of  that  case  and 
those  here  involved  is  sufficiently  strong  to 
make  the  ruling  there  in  all  respects  decisive 
of  this.  In  that  case  the  controversy  arose 
between  the  San  Antonio  ft  Aransas  Pass 
Railway  Company  and  the  plaintiff  in  the 
suit  regarding  the  shipment  of  four  car 
loads  of  hogs  from  Kerrvllle  to  Graphite. 
The  above-named  railroad  company  was  the 
Initial  carrier,  and  refused  to  route  the  cars 
according  to  the  wishes  of  the  shipper.  The 
latter  desired  them  carried  over  the  road  of 


the  defendant  in  the  suit  to  San  Antonio, 
there  delivered  to  the  International  &  Gr^at 
Northern  Railway  Company  to  be  carried  to 
Austin  and  from  there  over  the  Houston  &. 
Texas  Central  Railway  Company  to  Graph- 
ite. The  carrier  insisted  u^on  routing  them 
by  way  of  San  Antonio,  thence  to  Olddlnga 
over  its  own  road,  there  to  be  delivered  to 
the  Houston  ft  Texas  Central  Railway  Com- 
pany, to  be  carried  to  their  destination. 
Three  of  the  cars  were  shipped  under  bUls 
of  lading  signed  by  the  shipper  according  to 
the  route  selected  by  the  carrier.  The  ship- 
per testified  that  he  signed  the  bills  with- 
out reading  them,  and  did  not  agree  to  the 
routing  therein  specified.  The  court,  how- 
ever, held  that  those  were  the  contracts  un- 
der which  the  shipments  were  made,  and 
that,  notwithstanding  the  shipper  had  the 
right  to  select  the  routing  of  his  freight  in 
this  instance,  he  had  in  fact  entered  into  a 
contract  which  routed  them  according  to  the 
way  they  were  actually  carried.  In  that 
connection  the  court  said:  "The  penalty  is 
not  given  for  the  refusal  of  the  carrier  to 
allow  the  owner  of  the  goods  to  select  the 
roads  over  which  they  shall  be  carried,  but 
for  the  failure  or  refusal  to  transport  and 
deliver  as  they  are  actually  destined."  For 
a  refusal  to  receive  and  transport  freight 
in  accordance  with  the  routing  selected  by 
the  owner  there  are  other  remedies  which 
may  be  invoked.  For  the  fourth  car  the 
court  held  the  plaintiff  in  the  suit  was  en- 
titled to  recover  a  penalty,  for  the  reason 
that  the  bill  of  lading  under  which  that  car 
was  shipped  only  bound  the  appellant  com- 
pany to  carry  the  freight  as  far  as  San  An- 
tonio, specifying  Graphite  as  the  ultimate 
destination.  The  court  held  that  the  initial 
carrier  should  have  delivered  this  car  to  the 
International  ft  Great  Northern  Railway 
Company,  its  connecting  carrier,  at  San 
Antonio;  but  having  failed  to  do  so,  and 
insisting  on  carrying  the  freight  on  to  an- 
other point,  Giddlngs,  and  there  deliver  it 
to  another  carrier,  it  had  committed  a  viola- 
tion of  the  law  requiring  It  to  deliver  with- 
out delay  or  discrimination  to  its  connect- 
ing carrier.  In  that  case  there  was  an 
actual  failure  and  refusal  to  deliver  to  the 
connecting  carrier  named  in  the  contract  un- 
der which  the  shipment  was  made.  Hera 
there  was  an  actual  delivery  to  the  proper 
connecting  carrier,  a  compliance  with  the 
very  terms  of  the  statote. 

We  think  both  the  evidence  and  the  plead- 
ings insufflcient  to  support  a  Judgment  for 
the  statutory  penalties  sued  for.  We  are 
also  of  the  opinion  that  the  Judgment  award- 
ing a  peremptory  writ  of  mandamus  was 
error.  As  a  basis  for  that  writ,  the  appellee 
alleges,  in  substance:  That  he  expects  to 
continue  in  the  lumber  business  at  Taylor, 
and  expects  and  intends  to  purchase  In  the 
future  large  numbers  of  car  loads  of  lum- 
ber from  the  aforesaid  lumber  company  at 
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ning  uirougn  wuiara,  ana  ne  win  oe  com- 
pelled to  make  all  of  his  atalpments  over  the 
line  of  the  appellant  as  the  Initial  carrier; 
that  appellant  refuses  to  allow  him  to  have 
such  shipments  carried  over  the  Internation- 
al  &  Great  Northern  Railway  by  way  of 
Palestine  to  Taylor,  and  unless  restrained 
wiU  continue  such  refusal  in  the  future,  and 
will  continue  to  refuse  to  accept  such  ship- 
ments from  Willard  to  Taylor  and  to  issue 
receipts  therefor  specifying  that  the  same 
shall  be  carried  by  it  to  Trinity  and  there 
delivered  to  the  International  &  Great  North- 
em  Railway  Ciompany  for  carriage  by  way 
of  Palestine  to  Taylor,  and  will  In  future 
deliver  shipments  to  the  International  & 
Great  Northern  Railway  Company  only  up- 
on condition  that  the  latter  wiU  carry  same 
to  Houston  and  there  deliver  said  lumber 
back  to  the  appellant;  that  appellant  will 
In  future  represent  to  the  International  & 
Great  Northern  Railway  Company  that  all 
such  shipments  are  destined  to  go  by  way 
of  Houston,  and  will  deliver  waybills  to  said 
International  &  Great  Northern  Railway 
Company  showing  such  routing  by  way  of 
Houston,  and  wUl  not,  unless  required  by' 
order  of  the  court  to  do  so,  accept  ship- 
ments of  lumber  from  appellee  at  Willard 
«nd  deliver  same  to  said  International  & 
Great  Northern  Railway  Company  at  Trinity 
with  the  routing  desired  by  appellee,  and 
unless  restrained  from  so  doing,  and  re- 
quired to  receive  and  transport  in  the  fu- 
ture, appellee  will  suffer  great  Inconven- 
ience, annoyance,  and  damages,  etc.  In  ad- 
dition to  a  prayer  for  the  penalties,  he  asks 
for  a  decree  perpetually  restraining  appel- 
lant from  In  any  manner  attempting  to  pre- 
vent appellee  from  securing  his  rights  under 
the  law  to  have  such  shipments  of  lumber 
as  he  shall  hereafter  make  from  Willard  to 
Taylor  carried  from  Willard  to  Trinity  by 
appellant,  and  thence  over  the  International 
&  Great  Northern  Railway  via  Palestine  to 
Taylor,  when  he  directs  this  to  be  done,  and 
perpetually  restraining  appellant  from  carry- 
ing such  shipments  by  any  other  route,  and 
perpetually  restraining  appellant,  when  such 
shipments  are  delivered  by  it  to  the  Inter- 
national &  Great  Northern  Railway  Com- 
pany, from  representing  to  that  company 
that  such  shipment  Is  routed  by  any  other 
way  than  Is  directed  by  appellee,  and  also 
requiring  appellant,  when  any  such  ship- 
ment Is  tendered  to  it  at  Willard  with  direc- 
tions that  the  same  shall  be  by  it  carried  to 
Trinity  and  there  delivered  to  said  Interna- 
tional &  Great  Northern  Railway  Company 
for  carriage  by  the  latter  to  Taylor  via  Pal- 
estine, to  receive  such  shipment  and  "issue 
Its  receipt,  or  bill  of  lading,  therefor,  speci- 


connnue  in  tne  lumner  Dusiness  at  Taylor, 
and  expected  in  the  future  to  buy  lumber  In 
car  load  lots  In  the  town  of  Willard  and  ten- 
der such  shipments  to  the  defendant  com- 
pany at  Willard  with  directions  to  carry 
the  same  to  Trinity  and  there  deliver  to  the 
International  &  Great  Northern  Railway 
Company  for  transportation  by  that  com- 
pany by  way  of  Palestine  to  Taylor.  Allen, 
the  general  freight  agent  of  the  appellant 
company,  testified:  That  he  had  known 
for  the  past  four  or  five  years  that  appellee 
wanted  all  of  his  shipments  carried  to  Trin- 
ity and  there  delivered  to  the  International 
&  Great  Northern  Railway  Company,  and 
by  It  carried  to  Palestine,  thence  to  Taylor; 
that  he  had  denied  him  that  right  all  the 
time,  and  expected,  unless  this  court  requir- 
ed them  to  do  otherwise,  to  continue  to  deny 
him  that  right.  In  response  to  that  portion 
of  the  petition,  the  court  rendered  substan- 
tially the  following  Judgment:  That  appel- 
lant, Its  officers  and  agents,  are  required  at 
all  times  In  the  future,  when  the  plaintiff, 
Thompson,  shall  tender  to  it  at  Willard  any 
car  loads  of  lumber  for  shipment  to  Taylor, 
with  directions  that  the  same  shall  be  car- 
ried by  appellant  over  Its  line  to  Trinity 
and  there  delivered  to  the  International  & 
Great  Northern  Railway  Company  for  trans- 
portation by  it  via  Palestine  to  Taylor,  to 
receive  such  shipments  so  tendered  and 
"issue  to  plaintiff  Its  receipt,  or  bill  of  lad- 
ing, therefor,  specifying  the  routing  there- 
of given  by  plaintiff";  and  further  ordered 
appellant,  upon  receipt  of  such  shipment 
with  such  directions  for  routing,  to  carry 
same  to  Trinity  and  there  deliver  it  to  the 
International  &  Great  Northern  Railway 
Company,  "together  with  the  routing  In- 
structions relating  thereto  as  given  by  the 
plaintiff."  It  was  further  ordered  that  the 
clerk  issue  "the  proper  writ  of  mandamus 
commanding  observance  by  defendant,  its 
officers,  servants,  agents  and  employes  of 
this  Judgment." 

The  complaint  in  this  appeal  being  direct- 
ed against  the  Judgment  rendered,  and  not 
against  the  full  measure  of  what  the  plead- 
er evidently  sought,  we  may  pass  by  as  un- 
important the  question  of  whether  or  not 
the  Judgment  was  responsive  to  the  plead- 
ing, and,  by  indulging  that  construction  with 
which  both  parties  appear  to  be  satisfled, 
assume  that  the  prayer  of  the  appellee  was 
for  the  very  writ  which  was  granted.  It 
will  be  observed  that  the  Judgment  award- 
ing the  writ  commands  the  performance  of 
two  distinct  services:  (1)  The  giving  of  a 
receipt,  or  bill  of  lading,  specifying  the  rout- 
ing given  by  the  appellee;  and  (2)  the  de- 
livery of  the  cars  to  the  coimecting  carrier. 
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together  with  the  routing  lastmctions  of  ap- 
pellee. A  writ  of  mandamuB  will  not  He 
except  to  compel  the  performance  of  an  ex- 
isting legal  duty.  The  writ  itself  cannot 
be  the  means  of  Imposing  that  duty.  Ar- 
berry  v.  Bevers,  6  Tex.  4B7,  65  Am.  Dec.  701 ; 
Screwmen's  Association  t.  Benson,  76  Tex. 
652,  13  S.  W.  379 ;  T.  &  M.  Ry.  Co.  v.  Jarvls, 
80  Tex.  467,  15  S.  W.  1089 ;  13  E3ncy.  Plead. 
&  Prac.  493,  497.  Article  322  of  the  Revised 
CItII  Statutes  provides  for  the  Issuance  of 
a  written  receipt,  or  bill  of  lading,  by  the 
carrier  when  demanded,  "stating  the  quan- 
tity, character,  order  and  condition  of  the 
goods."  There  is  nothing  in  this  prorlBion 
requiring  the  receipt,  or  bill  of  lading,  to 
specify  the  route  over  which  the  owner  may 
wish  his  freight  transported,  and  hence  there 
was  no  legal  duty  devolving  upon  the  agents 
of  the  appellant  to  do  what  the  court  here 
commanded  them  to  do  in  making  out  the 
bill  of  lading.  That  portion  of  the  judgment 
was  wholly  nnwarranted  by  the  statute. 
There  appears  not  to  be  any  common-law 
duty  Imposed  upon  the  carrier  to  issue  a 
written  bill  of  lading.  Johnson  v.  Stoddard, 
100  Mass.  306;  4  Blllott  on  Railroads,  I 
1415.  As  to  the  second  provision  of  this 
order,  we  know  of  no  statutory  requirement 
Imposing  upon  the  carrier  the  duty  of  deliv- 
ering to  the  connecting  line  the  routing  in- 
structions of  the  owner  or  shipper.  It  is 
doubtless  its  common-law  duty,  when  deliv- 
ering a  through  shipment  to  a  connecting 
carrier,  to  also  deliver  a  waybill  or  the  rout- 
ing instructions  under  which  the  shipment  is 
to  l>e  made.  4  Elliott  on  Railroads,  Sg  1432, 
1440;  li.  &  N.  Ry.  Co,  V.  Stock  Yards  Co. 
(Ky.)  97  S.  W.  787.  This  duty,  however, 
would  be  discharged  by  the  performance  of 
service  less  than  that  which  the  court  re- 
quired in  this  case,  and  it  is  not  necessary 
for  U8  to  discuss  the  full  extent  of  this  com- 
mon-law requirement. 

There  are  other  reasons  which  we  think 
are  conclusive  against  the  right  of  the  ap- 
pellee to  the  writ  here  granted.  Before  man- 
damns  can  be  made  available,  the  party  seek- 
ing it  must  show  an  existing  legal  right  to 
the  service  demanded,  a  corresponding  duty 
on  the  part  of  the  person  or  corporation 
upon  whom  the  demand  is  made,  and  a  de- 
fault in  the  performance  of  that  duty.  No 
such  a  state  of  facts  as  that  is  here  shown. 
The  appellee  festiflied  that  he  expected  to 
continue  in  the  lumber  business  at  Taylor, 
and  expected  in  the  future  to  buy  lumber  in 
car  load  lots  at  Willard  and  tender  same 
for  shipment  to  the  appellant  company  with 
directions  to  carry  to  Trinity  and  there  de- 
liver to  the  International  &  Great  Northern 
Ballway  Company  for  transportation  by  that 
company  via  Palestine  to  Taylor.  Those  are 
the  facts  upon  which  he  predicates  his  right 
for  the  protection  of  which  he  sought  the 
iasnance  of  the  writ    This,  we  think,  is  but 


the  assertion  of  an  abstract  right  of  which 
he  intends  in  the  future  to  avail  himself,  and 
without  indicating  at  what  time  in  the  future 
he  expects  to  make  these  demands  upon  the 
agents  of  the  appellant  Admitting,  for  the 
purposes  of  this  discussion,  that  the  appel- 
lant has  Indicated  a  purpose  to  continue  in 
future  to  refuse  to  route  such  shipments  in 
accordance  with  the  wishes  of  the  appellee, 
this  could  be  considered  as  no  more  than  a 
declaration  concerning  a  future  action  or 
policy  of  the  company.  It  was  not  the  breach 
of  an  existing  concrete  duty  which  it  was 
then  called  upon  to  perform.  No  person  can 
be  compelled  by  mandamus  to  render  a  par- 
ticular service  till  he  had  been  given  at 
least  an  opportunity  to  perform  It,  nor  can 
another  claim  that  he  has  l>een  deprived  of 
a  service  till  be  has  placed  himself  in  a  sit- 
uation to  make  an  Immediate  demand  for  its 
performance.  The  writ  will  not  issue  to  pro- 
tect an  anticipated  omission  of  duty,  but 
it  must  api>ear  that  there  has  been  actual  de- 
fault of  a  clear  legal  duty  then  due  at  the 
hands  of  the  party  against  whom  the  relief 
Is  sought  Northern  Warehouse  Co.  v.  O. 
R.  &  Nav.  Co.,  32  Wash.  218,  73  Pac.  880; 
High  on  Extraordinary  Legal  Remedies  (3d 
Ed.)  S  12.  How  can  it  be  said  that  the  ap- 
pellee was  deprived  of  the  service  which  he 
here  seeks  to  liave  performed,  until  those 
conditions  have  arisen  when  he  had  a  right 
to  their  performance?  Or  how  can  it  be 
said  that  the  appellant  was  In  default  until 
It  was  placed  in  the  attitude  where  it  might 
have  actually  performed  the  service  demand- 
ed at  its  hands  and  then  refused? 

We  do  not  wish  to  be  understood  as  hold- 
ing that  upon  a  proper  showing,  the  per- 
formance of  the  duties  here  referred  to  could 
be  enforced  through  mandamus.  That  ques- 
tion is  not  here  decided.  Thompson  having 
failed  to  say  when  he  intended  to  make  his 
shipments,  Allen's  declarations  as  to  what 
he  would  do  when  shipments  were  tendered 
is  nothing  more  than  a  threat  upon  his  part 
to  refuse  to  do  what  may  or  may  not  be 
demanded  of  appellant  at  an  indefinite  time 
in  the  future. 

The  Judgment  of  the  district  court  will 
therefore  be  reversed,  and  Judgment  here 
rendered  in  favor  of  the  appellant 


McAbOO  V.  WILLIAMS  et  Wx.t 

(Court  of  Civil  Appeals  of  Texas.     March  24, 
1909.     Rehearing  Denied  April   21,   1909.) 

VEwnoB    ANn    PtraoHASis    (|    244*)  —  Bona 
Fide  Pubchasebs— Considebation. 

The  recital  In  a  deed  of  a  consideration  is 
not  alone  sufficient  to  prove  payment  thereof, 
so  as  to  constitute  grantee  an  innocent  pur- 
chaser. 

[Ed.  Note. — For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  |  600 ;   Dec.  Dig.  I  244.*] 
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Stewarts  and  Geo.  F.  Burgess,  for  appel- 
lant   Joseph  Ooney,  for  appellees. 

JAMES,  O.  J.  The  petition  of  McAdoo 
was  In  the  ordinary  form  of  trespass  to  try 
title,  alleging  that  plaintiff  owned  an  un- 
divided half  of  a  certain  lot  in  Oalyeston,  and 
that  defendants  Williams  and  wife  owned 
the  other  half,  and  prayed  for  Judgment  for 
title  and  possession  of  plaintifTs  half  and 
for  partition.  Defendants  pleaded  not  guilty; 
a  general  denial;  that  the  land  sought 
to  be  imrtltioned  was  and  had  been  defend- 
ants' homestead  for  20  years;  that  on  or 
about  July,  1900,  defendants,  being  Indebted 
to  Wm.  H.  Smith,  an  attorney  at  law,  for 
legal  seryices  in  the  sum  of  $200,  executed 
to  said  Smith  a  mortgage  to  secure  same, 
which  was  in  the  form  of  a  deed  to  an  un- 
divided half  of  the  lot,  which  deed  was  in- 
tended by  all  parties  to  constitute  a  mort- 
gage only;  that  the  plaintiff,  McAdoo,  pur- 
chased the  said  mortgage  interest  from 
Smith  in  their  homestead,  and  he  has  no 
other  claim,  right,  or  title  in  the  land,  ex- 
cept that  which  he  acquired  from  Smith; 
and  that,  whether  the  deed  is  a  deed  or  a 
mortgage,  the  court  can  only  ascertain  the 
fact,  "for  it  is  estopped  by  the  Constitution 
and  the  decisions  of  our  Supreme  Court 
from  decreeing  a  partition  of  defendants' 
homestead  to  satisfy  either  claim." 

Plaintiff  filed  no  further  pleading,  and  did 
not  plead  that  he  was  entitled  to  be  pro- 
tected because  he  was  a  purchaser  in  good 
faith  and  for  value  from  Smith,  which  would 
seem  to  be  necessary  in  order  to  raise  such 
an  issue,  in  view  of  the  special  pleading  by 
the  defendants.  Rivers  v.  Foote,  11  Tex. 
662.  However  this  may  be,  there  was  not 
sufficient  testimony  to  show  that  McAdoo 
stood  In  the  attitude  of  an  innocent  purchaser 
from  Smith.  The  recital  In  the  deed  was 
not  enough  to  prove  payment  of  the  consid- 
eration expressed.  Bremer  t.  Case,  60  Tex. 
151;  SicUes  v.  Bpps  (Tex.)  8  S.  W.  124. 
Besides,  there  were  circumstances  in  the 
evidence  which  tended  to  show  that  Mc- 
Adoo was  a  simulated,  and  not  an  actual, 
purchaser.  The  case  was  tried  by  the  Judge, 
who  gave  a  general  judgment  for  the  de- 
fendants, without  any  findings  of  fact  The 
testimony  showed  that  at  the  time  of  the 
execution  of  the  deed  to  Smith  by  Williams 
and  wife,  the  property  was  occupied  by  the 
latter  as  their  home,  and  that  this  has  been 
its  use  ever  since;  and  the  testimony  was 
amply  sufficient  to  warrant  the  finding  that 
the  deed  was  not  intended  by  the  parties 
to  it  as  a  conveyance,  but  only  as  security 
for  a  debt     The  deeid  having  been  found 


KBTTERSON  et  al.  v.  INSCHO. 

(Court   of   Civil  Appeals  of   Texas.     April  7, 
1909.) 

1.  Escrows  (|  12*)— Notes— Time  or  Takiho 
Effkct— DxniVEKT. 

A  note  placed  in  escrow,  to  be  delivered 
on  compliance  with  specified  conditions,  becomes 
binding  on  the  maker  and  iudoraer  on  the  ful- 
fillment of  the  conditions,  though  there  is  no 
delivery. 

[Ed.  Note. — For  other  cases,  see  Escrows, 
Cent  Dig.  |  13 ;   Dea  Dig.  |  12.*] 

2.  EscBows  (i  12*)— Time  when  lygauxEsr 
Takes  Effect. 

A  deed  or  bill  of  sale  placed  in  escrow,  to 
be  delivered  on  compliance  with  specified  con- 
ditions, becomes  effective  on  the  fulfillment  of 
the  conditions,  though  there  is  no  actual  deliv- 
ery. 

[Ed.  Note.— For  other  cases,  see  Escrows, 
Cent.  Dig.  ■%  13;    Dec  Dig.  |  12.*] 

3.  Escrows  (i  12*)— Tdue  wher  Ihbtruicest 
Takes  Effect. 

A  bill  of  sale  of  a  half  interest  in  prop- 
erty was  placed  in  escrow,  together  with  a  note 
for  the  price,  to  be  delivered  on  the  buyer  pro- 
curing an  indorser  of  the  note.  The  buyer  pro- 
cured an  indorser,  and  the  note  was  delivered 
to  the  seller,  but  the  bill  of  sale  was  continued 
in  escrow  pursuant  to  an  agreement  to  which 
the  seller  was  not  a  party.  Held,  that  the  buy- 
er and  indorser  were-  liable  on  the  note  from 
the  time  of  its  delivery  to  the  seller. 

[Ed.  Note.— For  other  cases,  see  Escrows, 
Dec.  Dig.  f  12.*] 

4.  Bills  and  Nona  (f  299*)— LiABiUTr  or 
INDOBSER— Waiver. 

The  failure  of  the  payee  to  fix  the  liabilit; 
of  the  indorser  by  suit  as  provided  by  Rev. 
St  1896,  art  304,  may  be  waived  by  the  ia- 
dorser. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,  C!ent  Dig.  I  701;    Dec.  Dig.  |  299.*] 

5.  Bills  and  Notes  (|  452*)— Liabiutt  or 
Maker. 

The  right  of  the  seller  to  sue  the  bnyer  on 
a  note  for  the  price  is  not  affected  by  the  fact 
that  after  the  maturity  of  the  note  the  seller 
executed,  without  consideration  and  at  a  time 
he  had  no  title,  a  bill  of  sale  of  the  goods  to 
the  indorser  at  the  tatter's  request 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,  Dec.  Dig.  i  4fi2.*] 

Appeal  from  Harris  Oountj  Goort;  Blake 
Dnpree,  Judge. 

Action  by  R.  D.  Inscho  against  J.  B.  Ket- 
terson  and  another.  From  a  Judgment  for 
plaintiff,  defendants  appeal.     Affirmed. 

Chas.  A.  Wamken  and  Byers  &  Byers,  for 
appellants.  C.  O.  (31amp,  W.  H.  Ward,  and 
Seth  S.  Searcy,  for  appellee. 


NEILL,  3.  This  suit  was  brought  by  ap- 
pellee on  August  23,  1906,  against  appel- 
lants, to  recover  a  balance  of  $300,  with  tn- 
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terest  and  attomeT's  fees,  dne  on  a  prom- 
issory note  'for  1500,  made  by  the  latter  to 
the  former  June  16,  1006,  and  payable  six 
months  after  date.  The  defendant  Ketter- 
a<m  answered  by  a  general  denial,  a  plea  of 
failure  of  consideration,  and  of  accord  and 
satisfaction.  Hieaton,  In  addition  to  the 
matters  pleaded  by  hla  codefendant,  plead- 
ed that  he  was  an  accommodation  Indorser, 
and  that  plaintiff,  knowing  such  fact,  bad 
failed  to  fix  his  liability  by  Instituting  snlt 
against  the  principal  within  the  time  pre- 
scribed by  statute.  He  then,  by  way  of  a 
croBS-actlon  against  Ketterson,  pleaded  that 
the  payments  on  the  note  had  been  made 
by  him  for  Ketterson  as  such  Indorser,  and 
prayed  Judgment  against  him  for  the 
amounts  so  paid,  and  which  might  be  re- 
corered  against  him  In  this  action,  as  an 
indorser  on  the  note.  By  supplemental  pe- 
titions the  plaintiff  denied  all  the  matters 
specially  pleaded  by  the  defendants,  except 
the  allegation  of  Heaton  that  his  relation  to 
the  note  was  that  of  an  Indorser,  which  was 
admitted.  And,  In  replication  to  that  part 
of  Heaton's  answer  which  pleads  plaintiff's 
failure  to  sue  in  time  to  fix  his  liability,  he 
pleaded  the  latter's  waiver.  The  defendant 
Ketterson,  in  reply  to  his  codefendant's 
cross-action  for  the  recovery  over  against 
him  of  the  $200  paid  by  the  latter  on  the 
note,  averred  that  such  payment  was  not 
obligatory  on  Heaton  as  an  indorser,  bat 
was  voluntary,  and  that,  therefore,  he  (Ket- 
terson) Is  not  liable  to  him  therefor.  The 
trial  of  the  case  resulted  In  a  verdict  and 
judgment  in  favor  of  plaintiff  against  de- 
fendants for  the  amount  due  on  the  note, 
and  a  judgment  In  favor  of  Heaton  on  his 
cross-action  over  against  Ketterson  as  pray- 
ed for.  Both  defendants  have  appealed 
from  the  Judgment  in  plaintiff's  favor 
against  them,  and  have  assigned  errors.  No 
error  as  to  the  Judgment  in  favor  of  Hea- 
ton against  Ketterson  appears  from  the  lat- 
ter's brief  to  be  insisted  on. 

The  note  sued  on  was  executed  by  Ketter- 
son aa  principal,  in  pursuance  of  a  wrlttep 
agreement  executed  by  him  and  the  plain- 
tiff alone  on  June  16,  1906,  which,  omitting 
its  caption  and  signature  of  the  parties,  is 
as  follows: 

"This  agreement  between  R.  D.  Inscho 
and  Jno.  B.  Ketterson  bears  witness:  Said 
Inscho  agrees  for  the  consideration  herein- 
after mentioned  to  sell,  convey  and  deliver 
unto  the  David  Crockett  Oil  Company,  cer- 
tain articles,  machinery  and  tools  mention- 
ed and  described  In  a  bill  of  sale  of  even 
date  herewith  from  R.  D.  Inscho  and  H.  S. 
Stevens  to  David  Crockett  Oil  Company  and 
which  said  bill  of  sale  has  not  been  deliv- 
ered. 

"Said  Ketterson  agrees.  In  consideration 
of  said  sale  and  conveyance  to  pay  to  the 
said  Inscho  for  his  portion  of  said  property 
the  sum  of  $60.00  cash,  the  receipt  of  which 


is  hereby  acknowledged,  and  to  execute  and 
deliver  to  said  Inscho  bis  promissory  note 
of  even  date  with  this  instrument,  for  the 
sum  of  $550.00  payable  six  months  after  its 
date  at  Houston,  Texas,  bearing  eight  per 
cent  interest  from  date  until  paid  an,d  pro- 
viding for  ten  per  cent  additional  on  the 
amount  of  principal  and  interest  then  ow- 
ing as  attorney's  fees  if  said  note  Is  placed 
in  the  hands  of  an  attorney  for  collection 
or  Is  sued  upon,  and  further  to  procure  an 
endorser  on  said  aote  who  shall  be  satisfac- 
tory and  agreeable  to  said  Inscho.  Upon 
said  Ketterson  procuring  said  endorser  to 
the  satisfaction  of  said  Inscho,  said  bill  of 
sale  shall  be  delivered  to  said  Ketterson 
and  the  note  delivered  to  said  Inscho.  It 
Is  expressly  agreed  and  understood  between 
said  parties  that  in  case  said  Ketterson  shall 
fall  to  procure  such  satisfactory  endorser 
on  or  before  the  6th  day  of  July,  1805,  then, 
and  In  that  event  said  amount  of  $60.00  al- 
ready paid  shall  be  forfeited  by  said  Ke1> 
terson  to  said  Inscho  as  liquidated  dam- 
ages and  no  title  or  Interest  in  said  prop- 
erty shall  pass  to  said  company  In  the  in- 
terest of  said  Inscho  therein." 

The  bill  of  sale  stipulated  toe  and  describ- 
ed In  this  agreement  was  executed  on  the 
same  day  by  Inscho  and  Stevens,  and,  ac- 
cording to  the  arrangement  of  the  parties, 
placed  with  the  note  In  escrow  in  the  hands 
of  W.  H.  Davidson,  to  be  delivered  to  the 
grantee,  in  so  far  as  Inscho  was  concerned 
or  affected  by  It,  upon  Ketterson's  procuring 
an  indorser  of  the  note  to  the  satisfaction 
of  Inscho,  as  stipulated  in  the  agreement 
He  did  procure  Heaton  as  an  indorser,  who 
being  satisfactory  to  Inscho,  the  note  was 
then  delivered  to  him  (Inscho)  by  Davidson, 
with  whom  it  had  been  placed  In  escrow  to 
be  delivered  upon  such  condition.  It  seems, 
however,  that  the  bill  of  sale  to  the  proper- 
ty was  still  held  in  escrow,  not  for  the  per- 
formance of  any  agreement  or  condition  as 
between  Ketterson  and  plaintiff,  but  under 
another  agreement  between  the  David 
Crockett  Oil  Company  and  Wilson,  who  own- 
ed the  other  half  Interest  In  the  property, 
that  it  should  be  so  held  by  Davidson  until 
the  company  paid  Wilson  according  to  agree- 
ment for  his  halt  Interest,  which  It  failed 
to  do. 

Under  these  facts,  which  are  undisputed, 
there  can  be  no  doubt  as  to  the  liability  of 
defendants  upon  the  note  in  the  respective 
capacities  In  which  they  executed  it  unless 
the  plalntifl  la  precluded  from  recovering 
by  some  act  or  omission  on  his  part  occur- 
ring after  the  note  was  delivered  to  him. 

When  a  note  is  delivered  in  escrow,  to  be 
held  until  a  certain  event  happens,  or  cer- 
tain conditions  are  complied  with,  the  lia- 
blMty  of  the  maker  and  Indorser  commences 
as  soon  as  the  event  happens  or  the  condi- 
tions are  falfllled,  even  though  there  be  no 
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ton  as  an  indorser  satisfactory  to  Inscbo, 
the  bill  of  sale  to  the  latter's  half  Interest 
In  the  property  became  effective,  and  vest- 
ed title  th«reto  absolutely  and  Irrevocably 
In  the  David  Orockett  Oil  Company.  And 
the  makw  and  Indorser  of  the  note  became 
liable  thereon  to  Inscho  according  to  the 
tenor  and  effect  of  the  Instrument.  It  was 
not  plalntUTB  fault  that  the  bUl  of  sale  re- 
mained In  escrow,  but  It  was  the  fault  of 
the  oil  company  In  not  paying  Wilson  tor 
his  half  Interest  In  the  property,  as  It  had 
agreed  with  him  to  do  as  a  condition  pre- 
cedent to  Its  being  delivered  to  the  company 
by  the  depositary.  This  was  an  agreement 
which  plaintiff  was  not  a  party  to,  and  by 
which  he  could  be  In  no  way  affected.  It 
would  be  a  monstrous  doctrine  to  deprive  a 
party,  who  has  fully  performed  his  part  of 
a  contract,  of  his  rights  under  it  because 
a  party  to  another  and  different  contract 
has  not  performed  his  contract 

Reduced  to  Its  logical  sequence,  according 
to  defendants'  theory,  Inscho,  though  he 
had  sold  his  half  Interest  In  the  property 
In  consideration  of  which  the  note  sued  on 
was  given,  would  be  compelled  to  pay  the 
consideration  to  Wilson  which  the  oil  com- 
pany had  agreed  to  pay  him  for  his  half,  so 
the  bill  of  sale  held  In  escrow  could  be  de- 
livered to  the  company,  before  he  could  re- 
cover upon  the  note  given  in  consideration 
for  the  conveyance  by  him  of  his  own  half. 
Thus,  the  theory  Is  brought  to  a  reductio  ad 
absurdum. 

It  clearly  appears  from  the  letters  writ- 
ten by  Heaton  to  Inscho  on  January  26, 
1906,  and  July  15,  1906,  that  the  former 
waived  the  latter's  failure  to  fix  his  (Hea- 
ton's)  liability  as  indorser  by  suit,  as  Is  pro- 
vided by  article  304,  Rev.  St  1805. 

The  right  of  the  plaintiff  to  maintain  his 
action  against  Ketterson  as  principal  on  the 
note  was  not  affected  by  plaintiff's  making 
a  bin  of  sale  to  the  property  for  which  the 
note  was  given,  after  Its  maturity,  to  Hea- 
ton at  the  latter's  solicitation;  for  at  that 
time  plaintiff  had  no  title  whatever  in  the 
property  to  convey,  and,  besides,  the  pre- 
tended conveyance  was  wholly  without  con- 
sideration. 

If  there  be  any  error  In  the  court's  charge, 
it  arises  from  Its  being  too  favorable  to  the 
appellants.  All  special  charges  asked  by  de- 
fendants, on  the  refusal  of  which  errors  are 
assigned,  were  properly  refused. 

We  have  considered  all  the  assignments 
of  error  and  fiave  concluded  none  of  them 
requires  a  reversal  of  the  Judgment  It  Is 
therefore  affirmed. 


1.  CaBBIKBS   (I    223*)— IWJUBT   lO   Aitikals- 

Defenseb — Fbee  Tsansfobtatton. 

Where,  puisaant  to  plaintiffs'  subcontract 
for  railroad  construction,  defendant  transported 
their  outfit  from  the  place  where  they  had  fia- 
ished  work  to  another  point  free  of  charge  to 
plaintiffs,  that  fact  waa  no  defense  to  their 
claim  for  damages  to  their  mules  from  negligent 
transportation. 

[Ed.    Note.— For    other    cases,    see    Carrien, 
Cent  Dig.  I  932;   Dec  Dig.  f  223.*] 

2.  CABBIEBB  (f  229«)— INJOBIKS  TO  Aniilals— 

Damages. 

The  measure  of  a  carrier's  liability  for  in- 
juries  to  mules  from  negligent  transportation 
was  the  difference  between  the  market  value  of 
the  mules  at  destination  at  the  time  of  delivery 
and  what  would  have  been  their  market  value 
at  the  same  time  and  place  in  the  condition 
they  would  have  been  had  they  been  transported 
without  negligence,  and  this,  though  the  mules 
were  kept  for  use  and  not  for  sale. 

[Ed.    Note. — For    other    cases,    see    Carriers, 
Cent.  Dig.  f i  930,  9*53,  964 ;   Dec.  Dig.  {  2:.'9.'J 

3.  CABBIEBS  (5  228*)— INJDBIES  TO  ANIltALS— 

Mabket   Value— Evidence. 

In  an  action  for  Injuries  to  mules  resulting 
from  negligent  transportation,  plaintiff  could 
not  recover  where  there  was  no  evidence  as  to 
the  market  value  of  the  mules  at  destination. 

[Ed.  Note. — For  other  cases,  see  Carrieis, 
Dec.  Dig.  {  228.*] 

4.  Tbiai.  (S  76»)  —  Evidence  —  Objections  — 
Time. 

An  objection  that  a  witness  had  not  quali- 
fied himself  to  testify  as  to  the  market  value  of 
mules,  not  made  until  after  plaintiff  had  made 
his  opening  argument  to  the  jury,  was  too  late. 
[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  «f  183-190;    Dec  Dig.  |  76.»] 

5.  Cabbiebs  (§  230*)— iNJtJBT  to  Animals- 
Ma  bket  Value. 

Evidence  that  the  value  of  two  mules  killed 
as  the  result  of  a  carrier's  negligent  transporta- 
tion was  $200  each  was  sufficient  to  authorize 
submission  of  the  issue  of  the  market  value  of 
the  mules  at  destination  to  the  jury. 

[Ed.  Note. — For  other  cases,  see  Carriers, 
Dec.  Dig.  {  230.*] 

6.  Evidence  (J  474*)— Competency— Mabkbt 
Value. 

Where  a  witness  offering  to  testify  as  to 
the  market  value  of  certain  mules  at  a  certain 
time  and  place  testified  that  his  only  knowl- 
edge was  what  one  man  had  told  him  who 
came  to  buy  mules,  he  was  incompetent. 

[EM.  Note.— For  other  cases,  see  Evidence, 
Dec  Dig.  i  474.*] 

7.  Evidence  (S  543*)— Market  VAunt— Com- 
petency. 

A  witness  otherwise  qualified  may  testify 
as  to  the  value  of  mules  described  to  him,  wbich 
he  had  never  seen. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Dec.  Dig.  i  643.*] 

Appeal  from  Grimes  County  Court;  T.  P. 
BufiSngton,  Judge. 

Action  by  Gillespie  &  Carlton  against  the 
Gulf,  Colorado  &  Santa  T6  Railway  Com- 
pany. Judgment  for  plaintiffs,  and  defendant 
appeals.     Reversed  and  remanded. 


•For  other  cases  see  lame  topic  and  section  NUMBER  In  Deb.  *  Am.  pisa.  U07  to  date,  *  Reporter  IndaxM 
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Terry,  Cayin  &  Mills  and  A.  H.  Culwell, 
for  appellant.  T.  C.  Buffington  and  J.  T. 
Bowen,  for  appellees. 

REESE,  J.  This  Is  a  suit  by  Gillespie  & 
Carlton  In  the  county  court  against  the  Gulf, 
Colorado  &  Santa  F6  Railway  Company  to 
recover  damages  for  2  mules  killed  and  27 
others  Injured  while  being  transported  from 
Glen  Flora  to  Navasota  by  defendant  rail- 
way company.  It  is  alleged  that  the  loss  and 
injury  were  occasioned  by  negligence  of  the 
railway  company,  and  trial  with  a  Jury  re- 
sulted In  a  Terdict  for  plaintiff  for  $300 
as  the  value  of  the  two  mules  killed,  and 
$230  damages  for  injuries  to  the  others. 
From  the  Judgment  upon  this  verdict,  its 
motion  for  a  new  trial  having  been  over- 
ruled, defendant  prosecutes  this  appeal. 

Appellees  had  been  working  at  Glen  Flora 
as  subcontractors  under  one  Owens,  who  had 
a  contract  with  appellant  to  grade  its  road- 
bed. Their  contract  with  Owens  required 
him,  when  they  had  finished  the  work  up- 
on which  they  were  engaged,  to  transport, 
or  have  transported,  their  outfit,  consisting 
of  29  mules,  wagons,  scrapers,  etc.,  to  Nava- 
sota,  free  of  charge  to  appellees.  Wben  they 
Itad  finished  their  work,  they  applied  to  ap- 
pellant's agent  at  Glen  Flora  for  a  car  in 
which  to  transport  their  outfit  to  Navasota, 
which  was  famished  them.  They  loaded  the 
stuff,  and  it  was  billed  to  Navasota  in  Ow- 
ens' name,  and  upon  arrival  there  was  de- 
livered to  them.  They  paid  nothing  for  the 
transportation.  There  is  no  evidence  that 
they  practiced  any  deception  upon  the  agent 
In  order  to  procure  the  free  transportation, 
or  that  the  agent  did  not  know  all  about 
the  ownership  of  the  property.  The  evidence 
excludes  any  loss  from  misrepresentation  or 
fraud  on  the  part  of  appellees.  That  they 
paid  no  freight  to  appellant  for  the  carriage 
of  the  mules  is  no  defense  to  their  claim 
for  damages  here  set  up.  The  fourth  as- 
signment of  error  presenting  this  objection 
to  the  Judgment  is  without  merit 

By  the  first  assignment  of  error  appellant 
assails  the  action  of  the  court  in  refusing  its 
motion  for  a  new  trial  on  the  ground  there- 
in urged  that  the  evidence  did  not  authorize 
the  submission  to  the  Jury  of  the  issue  of 
damage  to  the  27  mules.  The  following  is 
all  the  evidence  on  this  point: 

James  Gillespie,  one  of  the  plaintiffs,  tes- 
tified :  "The  mules  were  shipiied  to  Nava- 
sota, Grimes  county,  Tex.,  over  the  Santa 
Ffe  Road,  and  were  in  good  condition  and 
sound  when  received  by  defendant  for  ship- 
ment, 2S  head.  The  27  mules  were  badly  in- 
jured, bruised,  and  skinned  on  heads,  legs, 
and  hips;  one  badly  skinned  from  his  hip 
down.  The  27  head  of  mules  were  unable 
to  work,  on  account  of  their  injuries  receiv- 
ed, for  nearly  three  weeks,  and  I  lost  the 
use  of  them  for  that  time,  and  bad  to  buy 
feed  and  care  for  them  for  nearly  three 
weeks." 


Lee  Hudlin,  for  plaintiff,  testified:  "1 
went  on  the  same  train  but  not  in  the  car 
with  the  mules.  At  Bellville  the  train  was 
switched  around,  bumped  and  Jerked  the 
mules,  and  beat  them  up.  I  went  out  to  see 
about  them  one  time.  One  mule  was  down. 
I  got  him  up;  another  had  his  leg  sticking 
out  through  a  crack  or  door  in  the  car." 

Ben  Deason,  for  plaintiff,  testified:  "I  saw 
the  gray  mule  with  his  leg  broken.  He  was 
about  151^  or  15  hands  high — a  big  mule. 
I  don't  know  the  market  value  of  mules.  I 
went  to  see  the  mules  to  take  him  out  to  my 
pasture,  bat  he  was  too  badly  hurt  to  move." 

The  measure  of  damages  for  the  Injuries 
to  these  mules  is  the  difference  between 
their  market  value  at  Navasota  at  the  time 
of  delivery  In  the  condition  they  were  in  and 
what  would  have  been  their  market  value  at 
the  same  time  and  place  in  the  condition  in 
which  they  would  have  been  if  they  had 
been  transported  without  negligence  on  the 
part  of  appellant  This  is  the  general  rule, 
and  it  does  not  affect  its  application  that 
the  mules  were  to  be  kept  for  use  and  were 
not  for  sale.  G.,  C.  &  S.  F.  Ry.  Co.  v.  Stanley, 
89  Tex.  44,  33  S.  W.  109;  Ry.  v.  Estill,  147 
U.  S.  591,  13  Sup.  Ct.  444,  37  L.  Ed.  292; 
Railway  v.  White,  35  Tex.  Civ.  App.  522, 
80  S.  W.  641;  Railway  v.  Thompson  (Tex. 
Civ.  App.)  44  S.  W.  9.  The  Jury  could  not 
apply  this  rule  without  some  evidence  as 
to  this  market  value.  The  evidence  quoted 
above,  which  is  all  there  is  on  the  subject, 
was  not  sufficient  to  authorize  the  sub- 
mission of  this  issue. 

Upon  the  issue  of  damages  for  the  loss  of 
the  two  mule's,  the  measure  of  damages  was 
their  market  value  at  Navasota  at  the  date 
of  the  delivery  there.  Appellees  undertook 
to  establish  this  by  the  testimony  of  appellee 
Gillespie  and  T.  D.  WUliamson.  After  Gil- 
lespie had  testified  that  the  value  of  the 
mules  was  $200  .each,  and  after  the  testi- 
mony had  closed  and  plaintiff  had  concluded 
his  opening  argument  to  the  Jury,  appellant 
moved  the  court  to  strike  out  Gillespie's  tes- 
timony on  the  ground  that  he  had  not  quali- 
fied himself  to  testify  as  to  the  market  value 
of  the  mules  in  Navasota.  This  motion  was 
refused,  and  appellant  took  a  bill  of  excep- 
tions, and  complains  of  the  ruling  in  the  fifth 
assignment  of  error.  The  objection  to  the 
testimony  came  too  late.  It  should  have 
been  made  as  soon  as  it  developed  that  the 
witness  was  not  qualified  to  speak.  No  ex- 
cuse is  shown  for  not  making  the  objection 
more  promptly.  The  assignment  is  over- 
ruled. Maverick  v.  Maury,  79  Tex.  441,  15 
S.  W.  686.  This  testimony  authorized  the 
submission  of  this  issue  to  the  Jury,  and 
there  was  no  error  in  overruling  the  motion 
for  a  new  trial  on  the  ground  that  there  was 
no  evidence  of  the  market  value  of  these  two 
mules.  This  disposes  of  the  second  and 
third  assignments  of  error. 

The  witness  Williamson,  for  appellee,  as 
to  the  value  of  the  two  mules,  testified  in 
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cnier  inai  ue  liuew  i">=  uicn.-v,v  .- — 
mules  as  described  by  plaintiff,  iu  Naviisota, 
and  that  their   market  value   was  $300  to 
flOO.     Upon  cross-examinutlon  he  then  tes- 
tified that  he  bad  not  bought  nor  sold  any 
mules  in  Navasota  In  1905  or  190G ;   that  he 
had  not  seen  any  mules  sold  there  during 
that  time,  and  was  not  advised  as  to  the 
market  quotations  of  mules  at  that  time  and 
place,  and  that  the  only  knowledge  of  such 
value  that  he  had  was  what  one  man  had 
told  him,  who  came  out  to  where  he  lived  to 
buv    mules.     Appellant   promptly    moved   to 
strike  out  the  testimony  of  the  witness  as 
to  the  market  value  of  the  mules,  which  the 
court  refused  to  do,  and  allowed  the  testi- 
mony to  go  to  the  jury,  to  which  appellant 
excepted.     Clearly  the  witness  showed  that 
he  had  no  knowledge  of  the  matter  about 
which    he   had   testified,    and   the   evidence 
ought  to  have  been  stricken  out.    The  sixth 
assignment  of  error  presenting  the  question 
must  be  sustained. 

There  being  no  other  evidence  as  to  the 
market  value  of  the  two  mules,  except  that 
of   appellee   Gillespie,   we   cannot   say    that 
the  testimony  of  Williamson  was  not  preju- 
dicial to  appellant.     It  was  no  objection  to 
Williamson's   testimony    that   he   had    never 
seen  these  two  mules.    If  he  had  been  other- 
wise qualified  to  speak,  he  might  have  testi- 
fied as  to  the  market  value  of  such  mules 
as  were  described  to  him.     It  follows  from 
what  we  have  said  that  the  measure  of  dam- 
ages as  to  the  injured  mules  was  properly 
stated  in  the  siiecial  charge  requested  by  ap- 
pellant and  refused,  the  refusal  of  which  is 
made  the  basis  of  the  tenth  assignment  of 
error    and  that  the  charge  of  the  court  on 
this  point,  as  set  out  in  the  eighth  assign- 
ment of  error,  was  erroneous. 

There  was  no  error  In  the  charge  of  the 
court  m  the  particulars  pointed  out  in  the 
seventh  assignment  of  error,  which  Is  over- 
ruled. ,  ^  ^  , 
For  the  errors  Indicated,  the  judgment  is 
reversed  and  the  cause  remanded. 
Reversed  and  remanded. 
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BAINET  V.  KEMP. 

(Court  of  Civil  Appeals  of  Texas.     March  19, 

1909.) 
1    Appeal  aju)  Ebboe  (§  1050*)-Habmi.ess 

'EBROB   —   ElBBOSEOUS     ADMISSION     OF     EVI- 
DENCE. .    ,         .  , 

The  error  in  admitting  immaterial  evidence 
not  influencing  the  verdict  is  harmless. 

IBd    Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  §  4153;   Dec.  Dig.  8  1050.'] 

2.  Justices  of  the  Peace  (8  86»)-Wbonqfui, 
Attachment— Evidence. 

In  an  action  for  wrongful  attachment  sued 
out  of  justice  court,  under  which  a  stock  of  mer- 
chandise nas  seized  and  detained  and  plaintiffs 


[Ed.   Note.— For  other  cases    see  Justices 
the  Peace,  Cent.  Dig.  §  294 ;    Dec.  Dig.  §  W^.' 

3.  Justices  of  the  Peace  (I  135*)— Wbos 
FDL   Levy— Bn'idence. 

In  an  action  for  wrongful  levy  of  exec 
tion  sued  out  of  justice  court,  under  which  a 
stock  of  merchaudise  was  seized,  the  inteutions 
of  the  officer  making  the  levy  are  immaterial. 
[Ed.  Note.-For  other  cases,  see  Justices  of 
the  Peace,  Cent.  Dig.  §  447 ;   Dec.  Dig.  $  13.).  ] 

4.  WlT.N-ESSES    (8    331Vi*)    -    IMPE-VCHMEST    — 
COMI'ETENCT    OF    EVIDENCE.  ,    ,       .,       . 

Where,  in  an  action  for  wrongful  attach- 
ment and  e-xecution  under  which  a  stock  o£ 
merchandise  was  seized,  plaintiff  testi  led  as  to 
his  rating  in  a  commercial  agency,  the  report 
of  the  agency  was  admissible  as  impeaching 
evidence. 

[Ed.    Note.— For  other  cases,   see  Witnesses. 
Dec.  Dig.  §  33iy2.*] 

5.  Justices  of  the  Peace  (8  8G»)-Weongful 
ArrACUMENT— Evidence.  . 

In  an  action  for  wrongful  attachment  plain- 
ti£E  may  show  the  falsity  of  the  grounds  stated 
n  the  affidavit  of  attachment,  and  tliat  there 
was  no  probable  cause  to  believe  them  true  and 
he  may  introduce  the  affidavit  though  made  by 
an  agent. 

[Ed.   Note.-For  other  cases,  see  Ji^stices  of 
the  Peace,  Cent.  Dig.  8  294;    Dec.  Dig.  J  MJ 

0     Pbi.ncipai,  and  Agemt  («  121*)-ScoPE 

AGENCY— Evidence.  _ 

The  testimony  of  an  agent  in  an  action  by 
a  third  person  against  the  principal  as  to  the 
extent  of  his  agency  is  admissible  on  such  issue. 

[Ed.  Note.-For  other  cases,  see  Principal  and 
Agent,  Cent.  Dig.  §§  413-415 ;  De>-.  D'.i.  i  J-l-  J 

T     APPEAL    AND    EbROB    (8    10ei*)-HABi£LESS 

Ekbor— Ebronequs  Insteuctioks. 

Where,  in  an  action  for  wrongful  attach- 
ment, the  evidence  showed  that  the  only  bond 
for  the  attachment  was  the  one  signed  by  de- 
teudanfs  wife,  and  that  he  ratified  it  by.  seeking 
to  foreclose  the  attachment,  an  instruction  that 
dffeudanfs  wife  was  not  the  agent  of  defend- 
ant unless  she  was  expressly  authorized  was  not 
prejudicial  to  plaintiff. 

[Ed.  Note.-For  other  cases,  see. Appeal  and 
Ei-ror,  Cent.  Dig.  §  4219;    Dec.  Dig.  i  1064.*J 

8.  Justices   of   the   Peace  (§   130»)-Judg- 
MENT— Conclusiveness. 

A  judgment  of  a  justice  court  quashing  an 
attachment  on  the  ground  that  no  affidavit  or 
bond  was  made  before  issuance  or  levy  is  con- 
clusive of  those  facts  as  against  plaintiff  there- 
in accepting  the  judgment,  and  he  cannot,  when 
sued  for  wrongful  attachment,  question  the 
facts. 

[Ed.  Note.— For  other  cases,  see  Justices  of 
the  Peace,  Dec.  Dig.  8  130.*] 

9.  Attacusient  (8  375*)-Weonofcl  Attach- 
ment-Damages. -  ,  ., 

The  measure  of  damages  for  wrongful  at- 
tachment under  which  a  stock  of  merchandise 
was  seized  and  detained  for  a  time  was  the  dif- 
ference between  the  cash  market  value  at  the 
time  of  the  seizure  and  the  reasonable  market 
value  at  the  time  the  attachment  was  quashed 
and  legal  interest  on  the  value  of  the  stock  dur- 
ing the  detention. 

[Ed    Note.-For  other  cases,  see  Attachment 
Cent.  Dig.  §  1378;   Dec.  Dig.  8  3.0.*] 
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10.  Attachiort   (S   875*)  —  WBONorm.  Ax- 

XA.CH]fENT— DaHAGES. 

In  an  action  for  wrongful  attachment,  de- 
preciation in  value  of  the  goods  Ib  an  element 
of  actual  bat  not  of  exemplary  damages. 

[Eid.  Note. — For  other  cases,  see  Attachment, 
Dec  Dig.  i  876.*] 

11.  Apfeai,  and  Ebbob  (i  1068*)— Habuless 

BBBOB— iNSTBUOnONS. 

Where,  in  an  action  for  wrongful  attach- 
ment, the  jury  found  against  plaintiff  on  the 
issue  of  exemplary  damages,  the  error  in  an  in- 
struction that  depreciation  in  the  value  of  the 
goods  was  an  element  of  exemplary  damages 
was  not  reversible. 

[E]d.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  I  4225;  Dec.  Dig.  i  1068.*] 

12.  TBIAI,  (i    194*)— iNSTBOCnONS— Pbovince 

or  Jpbt. 

An  instruction  which  collates  the  evidence 
presented  as  a  defense  and  directs  the  attention 
of  the  jury  to  the  same  is  erroneous  as  impress- 
ing the  jury  with  the  court's  view  of  the  im- 
portance of  the  evidence. 

[Ed.  Note. — For  other  cases,  see  Trial,  C!ent 
Dig.  i  441 ;    Dec.  Dig.  I  194.*] 

13.  ATTACHlfENT   (5    377*)   —   WBONOyCL    At- 
TA.CBXBTH-I—KXXVFLABY    DAUAOES  —  ADVICE 

or  Counsel. 

One  sued  for  wxongfal  attachment  is  not 
relieved  from  liability  for  exemplary  damages 
because  he  acted  on  the  advice  of  counsel,  unless 
he  in  good  faith  made  a  fall  disclosure  of  the 
facts  within  his  knowledge. 

[Ed.  Note.— For  other  cases,  see  Attachment, 
Cent  Dig.  I  1389;  Dec.  Dig.  I  377.*] 

Appeal  from  District  Court  Matagorda 
Connty;  Wells  Thompson,  Judge. 

Action  by  J.  H.  Ralney  against  C.  D. 
Kemp.  From  a  Judgment  for  defendant, 
plaintiff  appeals.    Reversed  and  remanded. 

Holland  &  Krause,  for  appellant  Gaines 
&  Corbett,  for  appellee. 

REVISE,  3.  J.  H.  Rainey  sued  C.  D.  Kemp 
in  the  district  court  to  recover  damages  for 
the  wrongful,  unlawful,  and  malicious  suing 
out  by  Kemp  of  a  writ  of  attachment  out 
of  the  Justice  court,  under  which  his  stock 
of  merchandise  was  seized  and  detained  by 
the  ofScer  and  his  place  of  business  closed 
for  about  35  days,  and  also  for  the  wrong- 
ful and  malicious  suing  out  of  an  immediate 
execution  out  of  the  Justice  court  upon  a 
Judgment  in  the  same  case,  the  writ  of  at- 
tachment having  been  quashed,  and  the 
seizure  of  his  stock  of  merchandise  there- 
under. Damages,  both  actual  and  exem- 
plary, were  claimed  in  the  aggregate  sum 
of  over  $10,000.  Upon  trial  with  a  jury 
there  was  a  verdict  for  defendant  and  from 
the  Judgment  plaintiff  appeals. 

We  are  Inclined  to  think  that  the  con- 
stable, Showalter,  should  not  have  been  al- 
lowed to  testify,  over  the  objection  of  appel- 
lant that  when  he  made  the  levy  there  was 
no  more  goods  than  sufficient  to  pay  defend- 
ant's debt  The  evidence  was  immaterial 
under  the  pleadings.  The  evidence,  how- 
ever, could  not  have  influenced  the  verdict 
and  is  not  cause  for  reversal.    We  only  pass 


upon  It  in  view  of  another  trial  The  objec- 
tion is  presented  in  the  first  assignment  of 
error.  The  same  may  be  said  with  refer- 
ence to  the  testimony  of  the  same  witness 
that  he  had  no  intention  to  Injure  appellant 
in  making  the  levy,  as  set  out  in  the  second 
and  third  assignments.  The  constable's  in- 
tentions or  motives  were  matters  of  no  con- 
cern. We  call  attention  to  what  has  been 
said  by  the  Supreme  Court  In  Ross  v.  Korn- 
rumpf,  64  Tex.  395,  396,  that  In  a  case  like 
the  present  where  each  party  had  produced 
evidence  sufficient  to  establish  his  side  of 
the  question  upon  this  Issue,  "a  feather's 
weight  of  Illegal  testimony  must  not  be 
thrown  into  the  scales  to  turn  them  in  favor 
of  either  of  the  litigants." 

There  was  no  error  In  the  admission  in 
evidence  of  the  report  of  R.  G.  Dun  &  Co. 
Mercantile  Agency,  to  show  appellant's  com- 
mercial rating,  under  the  facts  of  this  case. 
Appellant  had  testified  as  to  his  rating  In 
Dun's  Agency,  and  the  report  was  admissi- 
ble to  contradict  blm.  The  eighth  and  ninth 
assignments  of  error  presenting  the  question 
are  overruled. 

The  affidavit  of  attachment  made  by 
Browning  as  agent  of  appellee  was  admis- 
sible to  show  the  grounds  upon  which  the 
attachment  was  sued  out  There  was  evi- 
dence which  tended  to  show  that  it  was 
upon  this  affidavit  the  attachment  was  pred- 
icated, and  that,  even  If  It  was  not  made  un- 
til after  the  writ  of  attachment  issued  and 
was  levied,  appellee  pressed  the  attachment 
and  secured  a  Judgment  foreclosing  the 
same,  which  was  afterwards  set  aside  and 
the  attachment  quashed  on  the  ground  that 
it  was  Issued  and  levied  before  the  affidavit 
was  made.  Nevertheless,  upon  the  issue  of 
whether  the  attachment  was  sued  out  with- 
out probable  cause,  appellant  had  the  right 
to  show  the  falsity  of  the  grounds  stated  In 
this  affidavit  and  that  there  was  no  proba- 
ble cause  to  believe  them  true.  In  connec- 
tion with  this,  he  had  a  right  to  Introduce 
the  affidavit  as  showing  the  grounds  upon 
which  appellant  was  seeking  the  benefit  of 
the  attachment  and  it  was  error  to  exclude 
the  affidavit  The  twelfth  assignment  of  er- 
ror presenting  the  question  is  sustained. 

The  giving  of  the  special  charge  numbered 
14,  referred  to  In  the  twenty-second  assign- 
ment wherein  the  jury  was  instructed  not 
to  consider  the  declarations  of  Browning  as 
to  the  extent  of  the  authority  given  him  by 
Kemp,  was  error.  This  was  not  a  case  of 
proof  of  agency  by  the  declarations  of  the 
agent  to  a  third  person,  bnt  the  testimony 
of  the  agent  himself  as  to  the  extent  of  his 
agency,  and  was  admissible,  and  entitled  to 
consideration  for  that  purpose.  Browning 
testified  positively  that  he  was  appellee's 
agent  and  authorized  to  make  the  affidavit  in 
the  protection  of  his  Interest,  and  this  state- 
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among  tbe  papers  to  whicn  tne  name  of  ap- 
pellee appears  to  have  been  signed  by  his 
wife,  and  tbat  appellee  ratified  her  acts  by 
adopting  the  attachment  and  seeking  to  have 
tbe  same  foreclosed,  It  was  error  to  gire  the 
special  charge  that  Mrs.  Kemp  was  not  tbe 
agent  of  Kemp  unless  she  was  expressly  aa- 
thorlzed.  We  do  not  see  how  this  could  have 
prejudiced  appellant.  It  would  have  rather 
tended  to  the  conclusion  that  there  was  no 
valid  bond  given  for  the  attachment. 

As  we  view  the  case,  the  judgment  of  the 
justice  court  quashing  the  attachment  on  tbe 
ground  that  no  affidavit  nor  bond  was  made 
before  Its  Issuance  or  levy  was  conclusive 
of  that  fact.  Appellee  accepted  that  judg- 
ment, and  should  not  be  beard  now  to  ques- 
tion tbe  facts  upon  which  it  was  based.  The 
court,  however,  submitted  these  Issues  to 
the  jury,  and  no  objection  is  made  by  appel- 
lant to  the  charge  on  this  ground. 

The  court  erred  in  tbat  portion  of  Its 
charge  to  the  jury  wherein  they  were  in- 
structed that  the  measure  of  damages  was 
the  difference  between  the  reasonable  cash 
market  value  of  the  goods  at  the  time  of 
the  levy  and  the  reasonable  market  cash 
value  at  the  time  the  attachment  was  quash- 
ed, and  6  per  cent,  on  said  sum.  The  jury 
must  have  understood  that  in  estimating  the 
damages,  if  any,  the  6  per  cent  was  to  be 
computed  upon  the  difiCerence  in  value,  and 
not  upon  tbe  value,  the  true  measure  being 
legal  Interest  upon  the  value  of  the  goods 
during  the  time  they  were  detained  by  tbe 
oflScer  under  the  illegal  process.  Davidson 
V.  Oberthler,  42  Tex.  Civ.  App.  337,  93  S.  W. 
478;  Willis  V.  Whltsitt,  67  Tex.  673,  4  S.  W. 
253.  Appellant  requested  an  Instruction 
upon  this  point  which  properly  presented 
the  law,  but  which  was  refused.  It  cannot 
be  said  that  it  must  be  concluded  tbat  the 
jury  found  against  tbe  appellant  upon  the 
issue  of  the  wrongful  or  unlawful  issuance 
of  the  attachment,  and  hence  the  error  was 
harmless.  The  jury  may  have  found  that 
the  attachment  was  wrongful,  but  that  there 
was  no  deterioration  in  value  of  the  goods, 
and  hence  no  amount  upon  which  interest 
was  to  be  computed  under  the  charge.  If 
properly  instructed  on  this  point,  they  might 
have  found  for  appellant,  and  allowed  him 
interest  at  the  legal  rate  on  the  value  of  the 
goods  while  detained,  which,  although  an 
Insignificant  amount  in  itself,  would  have 
entitled  appellant  to  recover  also  the  costs. 
Tbe  thirteenth  and  fourteenth  assignments 
of  error  on  which  this  question  is  presented 
must  be  sustained.  This  also  sufiBclently 
disposes  of  the  eighteenth  assignment  of 
error. 


appellant  on  the  issue  of  exemplary  dam- 
ages, tbat  this  error  would  not  be  ground 
for  reversal. 

It  was  error  to  give  the  charge  requested 
by  appellee  wherein  the  Jury  was  instructed 
that  they  might  take  into  consideration,  on 
tbe  issue  of  appellant's  right  to  recover  ex- 
emplary damages,  the  statements  m^de  by 
Sbelton,  the  act  of  appellant  in  attempting 
to  sell  his  stock  to  O'Connell  and  others,  and 
also  his  acts  in  delivering  to  the  Houston 
Drug  Company  certain  drugs  in  payment  of 
his  account,  and  in  offering  to  turn  over  to 
his  drug  store  creditors  his  stock  of  drugs 
In  settlement  of  his  accounts.  In  this  re- 
quested charge  appellee  collated  about  all 
of  his  evidence  Interposed  as  a  defense  to 
the  claim  for  exemplary  damages,  and  en- 
deavored to  direct  the  attention  of  the  jury 
thereto  In  a  most  emphatic  manner.  This 
could  not  but  have  had  the  effect  of  Impress- 
ing tbe  jury  with  the  court's  view  of  the 
Importance  and  weight  of  this  testimony, 
and  was  calculated  to  be  very  prejudicial  to 
appellant  Dupree  v.  T.  &  P.  Ry.  Co.  (Tex. 
Civ.  App.)  96  S.  W.  647. 

The  jury  should  not  have  been  Instructed, 
as  was  done  in  special  charge  given  at  the 
request  of  appellee,  as  to  the  effect  upon  the 
liability  of  appellee  for  exemplary  damages 
of  his  having  acted  upon  the  advice  of  coun- 
sel, without  coupling  with  the  same  the  con- 
dition tbat  he  had  in  good  faith  made  a  full 
and  free  disclosure  of  all  tbe  facts  within 
his  knowledge.  If  appellee  had  disclosed  to 
his  attorneys  that  his  information  came 
from  Shelton  alone,  and  also  the  reputation 
of  his  informant,  as  testified  by  himself,  it 
can  hardly  be  supposed  that  he  would  have 
been  advised  to  act  upon  this  alone. 

We  are  inclined  to  think  that  the  errors 
Indicated  entitled  appellant  to  a  new  trial, 
and  that  the  judgment  should  be  reversed 
and  the  cause  remanded,  and  it  is  so  ordered. 


STR0TB31  et  al.  v.  BRACKENRIDGE. 

(Court  of  Civil  Appeals  of  Texas.     May  27, 

1908.) 

1.  Husband  and  Wife  (|  133»)— Wife's  Sep- 
ABATB  Estate  —  Action  fob  Money  Fur- 
nished FOB  Improvements — E3vidence. 

EJvidence  held  to  show  that  mone^  lent  a 
husband  and  wife  was  not  used  for  the  improve- 
ment or  benefit  of  the  wife's  separate  property. 
[Bd.  Note. — For  other  cases,  see  Husband  and 
Wife,  Cent  Dig.  §  487 ;   Dec.  Dig.  §  133.»1 

2.  Husband  and  Wife  (S  150*)  —  AcnoKS 
Against  Wife— Money  Fubnished  fob  Im- 

PBOVEMENT  OF   SEPABATB   ESTATE. 

To  hold  a  married  woman  liable  npon  a 
contract  under  Rev.  St  1896,  art  2970,  pro- 
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Tiding  that  a,  wife  may  contract  debts  for  ex- 
penses incurred  for  tlie  .benefit  of  ber  separate 
property,  etc.,  it  mast  be  shown  that  some  im- 
provement has  been  made  upon  or  labor  famish- 
ed for  the  purpose  of  utilizing  her  separate 
property. 

[in.  Note.— For  other  cases,  see  Husband  and 
Wife,  Cent.  Dig.  {S  57&-581 ;  Dec.  Dig.  S  150.*] 

Appeal  from  Travis  County  Court;  John 
W.  Homsby,  Judge. 

Action  by  R.  J.  Brackenridge  against  H. 
W.  etroter  and  wife.  Judgment  for  plaln- 
tiff,  and  defendants  appeal.  Affirmed  as  to 
tbe  mentioned  defendant,  and  reversed  and 
rendered  as  to  the  feme  defendant 

See,  also,  118  S.  W.  634. 

D.  W.  Doom  and  D.  H.  Doom,  for  appel- 
lants.   N.  A.  Rector,  for  appellee. 

KBT,  J.  R.  J.  Brackenridge  brought  this 
suit  against  H.  W.  Stroter  and  bis  wife, 
Minnie  Stroter,  seeking  to  recover  upon  a 
written  obligation  for  $160,  with  interest  and 
attorney's  fees.  The  case  originated  In  a 
justice  of  the  peace  court,  but  was  appealed 
to  and  finally  tried  In  the  county  court 
E.  W.  Stroter  seems  to  have  made  no  de- 
tense,  but  Mrs.  Stroter  pleaded  her  cover- 
ture as  a  defense.  The  plaintiff  sought  to 
hold  Mrs.  Stroter  liable  upon  the  theory 
that  the  contract  was  for  the  benefit  of  ber 
separate  property.  The  county  court  sustain- 
ed that  contention  and  rendered  Judgment 
against  both  defendants,  authorizing  execu- 
tion to  be  levied  upon  either  community  prop- 
erty of  the  defendants  or  separate  property 
of  Mrs.  Stroter.  The  defendants  have  ap- 
pealed and '  present  the  case  In  this  court 
upon  several  assignments  of  error,  all  of 
which  relate  to  the  liability  of  Mrs.  Stroter. 

Tbe  undisputed  testimony  shows  that  a 
tract  of  land  was  conveyed  to  Mrs.  Stroter 
for  a  recited  consideration  of  $500  In  cash 
and  a  vendor's  lien  note  for  $300,  signed  by 
Mra  Stroter  and  her  husband.  The  deed 
also  recites  that  the  property  is  conveyed  to 
Mrs.  Stroter  as  her  separate  estate,  but  It 
does  not  show  that  the  cash  consideration 
paid  was  her  separate  property.  Thereafter 
tbe  plaintiff,  Brackenridge,  loaned  Stroter 
and  his  wife  $100,  and  received  from  them 
a  written  contract  the  pertln^t  terms  of 
which  are  as  follows: 

"(1)  That  the  said  R.  J.  Brackenridge, 
party  of  the  first  part  agrees,  at  the  request 
of  the  said  parties  of  the  second  part,  to 
furnish  them,  at  their  fair  cash  value,  the 
labor  and  materials  necessary  to  be  used 
in  constructing  the  following  Improvements, 
viz.:  A  three-strand  wire  fence  on  the  south 
line  of  a  165-acre  tract  with  posts  at  the 
Intervals  of  a  rod  (16>4  feet)  apart  the  cor- 
ner posts  to  be  well  braced,  on  the  homestead 
of  said  parties  of  tbe  second  part,  consisting 
of  165  acres,  situated  in  the  county  of  Travis, 
In  the  state  of  Texas,  and  more  particularly 


de8crit)ed  as  follows:  Known  as  the  Hen- 
kel's  tract  of  land  a  part  of  the  Wilkinson 
Sparks  one  Quarter  league  situated  on  the 
west  side  of  the  Colorado  river  about  three 
miles  from  the  city  of  Austin.  (2)  Tliat  the 
said  H.  W.  Stroter  and  his  wife  Minnie 
Stroter,  parties  of  tbe  second  part,  in  con- 
sideration of  said  labor  and  materials  being 
so  furnished,  agree  to  pay  the  reasonable 
cash  value  of  the  labor  and  materials  so 
used  In  constructing  said  Improvements  on 
their  said  homestead,  amount  to  ($160)  one 
hundred  and  sixty  dollars,  to  the  said  party 
of  tbe  first  part  on  or  before  the  21st  day 
of  June,  A.  D.  1903,  at  Austin,  in  Travis 
county,  Texas,  with  interest  thereon  at  the 
rate  of  ten  per  cent,  per  annum  from  date 
until  paid;  and  If  an  attorney  Is  employed 
to  collect  the  same,  after  maturity,  an  ad- 
ditional ten  per  cent  on  the  amount  to  be 
collected  for  attorney's  fees.;  and  the  said 
party  of  the  first  part  is  hereby  declared 
to  have  a  mechanic's  lien  on  the  improve- 
ments so  made  and  the  said  one  hundred 
and  sixty-five  acres  upon  which  the  same 
are  situated,  to  secure  the  payment  of  the 
money  to  become  due  for  said  labor  and  ma- 
terials, as  herein  specified;  and  the  said 
parties  of  the  second  part  hereby  agree  to 
keep,  at  their  own  expense,  the  said  improve- 
ments insured  against  fire,  for  the  benefit 
of  said  party  of  the  first  part,  as  bis  Interest 
may  appear,  and  upon  their  failure  so  to  do 
said  party  of  the  first  part  may  so  insure 
said  improvements,  the  expense  of  such  in- 
surance to  be  and  become  a  part  of  the  in- 
debtedness secured  by  the  mechanic's  Hen 
aforesaid.  Witness  our  hands,  this  tbe  day 
and  year  first  above  written.  [Signed]  H. 
W.  Stroter.    Minnie  Stroter. 

"$160.  Received,  Austin,  Texas,  June  21, 
1902,  of  R.  J.  Brackenridge  for  labor  and 
materials  used  in  constructing  improvements 
In  accordance  with  the  foregoing  contract 
amounting  to  one  hundred  and  sixty  dollars, 
in  consideration  of  which  we,  or  either  of  us, 
promise  to  pay  to  R.  J.  Brackenridge  or  or- 
der, on  or  before  the  day  of  June, 

A-  D.  1903,  at  Austin,  in  Travis  county, 
Texas,  the  sum  of  one  hundred  and  sixty 
dollars,  with  interest  thereon  at  tbe  rate  of 
per  cent  per  annum  from  date  un- 
til paid;  and  if  an  attorney  Is  employed  to 
collect  the  same  after  maturity,  an  addition- 
al ten  per  cent  on  the  amount  to  be  collected 
for  attorney's  fees;  and  to  secure  tbe  pay- 
ment of  which  tbe  said  R.  J.  Brackenridge 
Is  hereby  declared  to  have  a  mechanic's  lien 
on  our  homestead,  as  prescribed  and  provided 
for  in  tbe  foregoing  contract  until  paid. 
[Signed]    H.  W.   Stroter.     Minnie  Stroter." 

The  land  referred  to  in  the  contract  is  the 
same  land  that  was  conveyed  to  Mrs.  Stroter 
by  the  deed  above  referred  to.  Thereafter 
the  plaintiff,  Brackenridge,  bought  the  ven- 
dor's lien  note  referred  to  In  that  deed,  pro- 
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to  In  tbe  contract  were  not  made.  The  plain- 
tiff testified  that  when  he  let  H.  W.  Stroter 
have  the  $160,  which  be  loaned  him,  Stroter 
said  that  be  intended  to  nse  it  to  make  the 
improvements  referred  to  in  tbe  contract, 
and  that  such  ImproTements  were  necessary 
to  protect  the  property.  It  was  also  shown 
that  Mrs.  Stroter  was  not  present  on  the 
occasion  referred  to,  and  she  objected  to  the 
plaintifTs  testifying  as  to  what  her  husband 
had  said  in  reference  to  the  matter.  It  was 
shown  that  Mrs.  Stroter  was  a  married  wo- 
man at  the  time  that  tbe  land  was  conveyed 
to  her  and  at  the  time  of  tbe  making  of  the 
contract  upon  which  tbe  suit  was  brought 
and  continuously  since  then. 

Without  deciding  other  questions  present- 
ed, we  sustain  appellants'  fourth  proposi- 
tion under  tbe  second  and  third  assignments 
of  error,  to  tbe  effect  that  the  money  loaned 
by  tbe  plaintiff  to  the  defendants  was  not 
used  (or  the  Improvement  or  benefit  of  the 
land  referred  to  In  the  contract,  or  of  any 
other  separate  property  of  Mrs.  Stroter. 
The  power  of  a  married  woman  to  bind  her- 
self by  contract  is  regulated  by  article  2970 
of  the  Revised  Statutes  of  1895,  which  reads: 
'The  wife  may  contract  debts  for  neces- 
saries furnished  herself  or  children,  and  for 
all  expenses  which  may  have  been  incurred 
by  tbe  wife  for  tbe  benefit  of  her  separate 
property,  and  for  such  debts  suit  may  be 
brought  In  the  manner  prescribed  in  article 
1201."  It  is  not  pretended  in  this  case  that 
tbe  contract  was  for  necessaries  for  Mrs. 
Stroter  or  her  children;  and  it  is  clear,  we 
think,  that  she  is  not  liable  under  tbe  re- 
maining portion  of  tbe  statute,  because  tbe 
proof  fails  to  show  that  any  expense  was 
incurred  for  the  improvement  of  the  property 
alleged  by  the  plaintiff  to  be  the  separate  es- 
tate of  Mrs.  Stroter.  In  order  to  bold  a 
married  woman  liable  upon  a  contract  under 
the  latter  clause  of  the  statute,  it  must  be 
shown  that  some  improvement  has  been  made 
upon  or  labor  furnished  for  the  purpose  of 
utilizing  her  separate  property.  If  It  be 
conceded  that  the  land  referred  to  in  the 
contract  was  Mrs.  Stroter's  separate  prop- 
erty, the  proof  entirely  falls  to  show  that 
any  improvement  was  made  thereon  by  the 
plaintiff,  or  anything  done  by  him  which  re- 
sulted in  a  benefit  to  that  property.  The 
most  that  can  be  said  in  behalf  of  the  plain- 
tiff is  that  he  loaned  the  defendants  $160. 
and  that  Mr.  Stroter,  in  the  absence  of  Mrs. 
Stroter,  promised  to  use  the  money  for  the 
benefit  of  her  separate  estate  and  failed  to 
keep  that  promise.  Such  state  of  facts  falls 
short  of  bringing  the  case  within  the  pur- 
view of  article  2970. 


Affirmed  in  part,  and  in  part  reversed  ana 
rendered. 


STROTER  et  al.  t.   BRACKEXRIDGE. 

(Supreme  Court  of  Texas.     March  31,  1909.) 

Husband  and  Wifb  (J  138*)— Contracts  fob 
Benefit  of  Wife's  Sepabate  Estate. 
To  render  a  wife  personally  liable  for  mon- 
ey lent,  under  Rev.  St  1895,  art  2970,  provid- 
ing that  a  wife  may  contract  debts  for  all  ex- 
penses incurred  by  her  for  the  benefit  of  her 
separate  property,  she  must  herself  have  con- 
tracted the  debt  for  which  suit  is  brought,  and 
her  husband  as  such  cannot  bind  her  personally 
for  debts  contracted  by  him,  though  for  the 
henefit  of  her  separate  estate. 

[Ed.  Note. — For  other  cases,  see  Husband  and 
Wife,  Cent.  Dig.  g  529;    Dec.  Dig.  i  138.*] 

Certified  Question  from  Court  of  Civil  Ap- 
peals of  Third  Supreme  Judicial  District 

Action  by  R.  J.  Brackenridge  against  H. 
W.  Stroter  and  wife.  From  a  Judgment  for 
plaintiff,  defendants  appealed  to  the  Court 
of  Civil  Appeals  (118  8.  W.  632).  On  cerU- 
fled  question. 

D.  W.  Doom  and  D.  H.  Doom,  for  appel- 
lants.   N.  A.  Rector,  for  appellee. 

Brown,  J.  This  is  a  certified  question 
from  the  Court  of  Civil  Appeals  of  the  Third 
Supreme  Judicial  District  The  statement 
and  question  are  as  follows: 

"As  shown  by  copy  of  opinion  hereto  at- 
tached, this  court  has  heretofore  reversed 
and  rendered  this  case,  holding  that  tbe  ap- 
pellant Mrs.  Stroter  was  not  bound  by  the 
written  contract  signed  by  her,  because  of 
tbe  fact  that  she  was  a  married  woman  when 
she  signed  tbe  same.  Our  opinion  sets  up 
all  tbe  material  facts,  except  that  it  fails  to 
show,  as  does  the  record,  that  tbe  fence  re- 
ferred to  in  the  contract  was  a  reasonable 
and  proper  improvement  upon  the  land.  In 
the  opinion  referred  to  it  was  not  our  inten- 
tion to  say  that  Mrs.  Stroter  or  Brackenridge 
had  no  notice  of  the  purpose  for  which  the 
money  was  borrowed.  However,  the  record 
shows  that  the  former  had  such  notice  only 
as  was  disclosed  by  the  written  contract 
The  case  is  now  pending  in  this  court  on  mo- 
tion for  rehearing.  In  considering  ttiat  mo- 
tion we  have  agreed  to  and  do  hold  that  tbe 
land  referred  to  in  the  contract  was,  at  the 
time  tbe  contract  was  made,  tbe  s^arate 
property  of  Mrs.  Stroter.  Tbe  other  ques- 
tion, and  the  one  upon  which  this  court  de- 
cided the  case,  Is  material  and,  as  the  case 
is  not  appealable  to  tbe  Supreme  Court  and 
tbe  question  referred  to  Is  one  of  practical 
Importance,  we  have  decided  to  certify  it  for 
decision. 
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"With  thetor^olng  statement  and  explana- 
tion, the  Court  of  CItU  Appeals  certifies  to 
the  Supreme  Court  for  decision  the  specific 
question:  Did  this  court  rule  correctly  In 
holding  that  the  facts  set  out  in  our  opinion, 
with  the  additional  facts  herein  stated,  fail 
to  bring  the  case  within  the  punriew  of  arti- 
cle 2870  of  the  Revised  Statutes  of  1895  of 
this  state,  and  therefore  that  Mrs.  Stroter 
could  not  be  held  liable  upon  the  contract  re- 
ferred to?" 

The  warrant  for  Mrs.  Stroter's  personal 
liability  must  be  found  In  the  following  arti- 
cle of  the  Revised  Statutes  of  1895:  "Art 
2970.  The  wife  may  contract  debts  for  nec- 
essaries furnished  herself  or  children,  and 
for  all  expenses  which  may  have  been  in- 
curred by  the  wife  for  the  benefit  of  her 
separate  property,  and  for  snch  debts  suit 
may  be  brought  In  the  manner  prescribed  in 
article  1201."  To  render  Mrs.  Stroter  per- 
sonally liable,  she  must  have  contracted  the 
debt  for  which  the  suit  is  brought  for  the 
benefit  of  her  separate  property.  The  hus- 
band as  such  cannot  bind  her  personally  for 
debts  contracted  by  him  even  for  the  bene- 
fit of  her  separate  estate.  If  he  be  authoriz- 
ed by  her  to  make  snch  contract  so  as  to  be- 
come her  agent,  then  she  might  be  bound  for 
the  debt  so  contracted.  Magee  v.  White,  23 
Tex.  189;  Sorrell  v.  Clayton,  42  Tex.  188. 
Mrs.  Stroter  joined  in  the  contract,  which 
was  made  in  writing  with  Brackenridge,  by 
which  the  latter  was  to  furnish  "at  their 
fair  cash  value  the  labor  and  materials  nec- 
essary to  be  used  in  constructing  the  follow- 
ing improvements:"  Here  follows  a  descrip- 
tion of  the  fence  which  was  to  be  built 
around  the  tract  of  land,  the  separate  prop- 
erty of  the  wife.  Mrs.  Stroter  and  her  hus- 
band also  signed  a  paper  in  the  form  of  a 
receipt  and  note  by  which  the  receipt  of  fl60 
was  acknowledged  which  was  to  be  applied 
to  the  making  of  a  fence  around  the  land. 
It  contained  a  promise  to  repay  the  money 
and  also  gave  a  Hen  upon  the  homestead  of 
Stroter  and  his  wife.  Brackenridge's  testi- 
mony shows  that  he  agreed  to  lend  $160  to 
Stroter,  who  promised  him  that  he  would 
place  the  improvements  upon  the  land  and 
pay  for  them  with  the  money  furnished  by 
Brackenridge.  Mrs.  Stroter  was  not  present 
when  this  transaction  occurred,  and  it  is  not 
shown  by  the  evidence  that  she  knew  any- 
thing of  such  an  agreement  on  the  part  of 
her  husband,  except  what  appears  in  the 
papers.  In  dosing  up  the  opinion  in  tliis 
case,  the  Court  of  Civil  Appeals  uses  this 
language:  'The  most  that  can  be  said  in 
behalf  of  the  plaintiff  (Brackenridge)  is  that 
he  loaned  the  defendants  $160,  and  that 
Stroter,  in  the  absence  of  his  wife,  promised 
to  use  the  money  for  the  benefit  of  her  sep- 
arate estate  and  failed  to  keep  that  promise. 
Sudi  state  of  facts  falls  short  of  bringing  the 
case  within  tiie  purview  of  article  2970." 


We  are  of  opinion  that  the  Court  of  Civil 
Appeals  reached  the  right  conclusion  in  this 
case  from  the  facts  as  presented,  and  that 
that  court  did  not  err  in  reversing  and  ren- 
dering the  judgment  herein. 


GRIFFIN  V.  TUCKER,  County  Attorney. 
(Supreme  Court  of  Texas.    April  28,  1909.) 

1.  Intoxicating  Liquobs  (|  36*)— Local  Op- 
tion Election— Declaration  of  Result. 

It  being  the  duty  of  the  commissioners' 
court,  under  the  statute,  to  simply  count  the 
votes  cast  at  a  local  option  election  and  de- 
clare the  result  of  such  count,  the  part  of  its 
order  declaring  the  election  void  is  ineffectual, 
and  the  part  declaring  that,  if  such  court  has 
no  power  to  declare  the  election  void  then  it 
declares  Its. result  to  be  against  prohibition,  is 
a  sufficient  performance  of  its  'duty. 

[Bd.  Mote.— For  other  cases,  see  Intoxicating 
liquors.  Cent  Dig.  |  43;   Dec.  Dig.  I  SB.*] 

2.  INTOXICATINO  IiIQrOBS  (|  80*)— LOCAL  OP- 
TION Election— CoMMissiONEBS'  and  Jus- 
tices' Pbecincts. 

Even  if,  under  Const  art  16,  (  20,  requir- 
ing the  Legislature  to  enact  a  law  whereby  the 
voters  of  a  county,  justice's  precinct  town, 
city,  or  such  subdivision  of  a  county  as  may 
be  designated  by  the  commissioners'  court,  may 
determine  whether  sale  of  intoxicating  linuoru 
shall  be  prohibited  within  the  prescribed  limits, 
the  commissioners'  conrt  may  not  for  the  mere 
purpose  of  a  local  option  election,  combine  sev- 
eral subdivisions  of  a  county  having  no  connec- 
tion for  any  other  purpose,  yet  It  may  order  an 
election  in  a  commissioners'  precinct,  having 
lawful  existence  for  other  parposes,  though  such 
precinct  contain  several  justices*  precincts. 

[Ed.  Kote.— For  other  cases,  see  Intoxicating 
Liquors,  Dec.  Dig.  {  30.*] 

8.  Intoxicating  Liquobs  (J  30*)— Local  Op- 
tion Elections— GONSTiTunoNAL  I'aovis- 
lON— "Fbom  Time  to  Time." 

The  words  "from  time  to  time,"  in  Const 
art  16,  i  20,  providing  that  the  Legislature 
shall  enact  a  law  whereby  the  voters  of  a  coun- 
ty, justice's  precinct,  town,  city,  or  such  subdi- 
vision of  a  county  as  may  be  designated  by  the 
commissioners'  court  may  determine  "from  time 
to  time"  whether  the  sale  of  intoxicating  liq- 
uors shall  be  prohibited  "within  the  prescribed 
limits,"  do  not  prevent  the  iliegislatnre  from  au- 
thorizing such  an  election  in  a  subdivision  of 
the  county  in  part  of  which  local  option  is  in 
force,  and  in  part  of  which  it  is  not  In  force. 

[Ed.  Note.— For  other  cases,  see  Intoxicating 
Liquors,  Dec.  Dig.  |  30.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  4,  p.  2991 ;    vol.  8,  p.  7667.] 

^  Intoxicating  Liquobs  (§  31*)- Local  Op- 
tion—Successive Elections--Comhission- 
BBS'  AND  Justices'  Pbecincts. 

Under  Rev.  St.  1895,  art.  3381,  as  amended 
by  Laws  1897,  p.  235,  c.  162,  authorizing  the 
commissioners'  courts  to  order  local  option  elec- 
tions in  counties,  commissioners'  precincts,  jus- 
tices' precincts,  towns,  and  cities  "whenever" 
the  courts  may  deem  it  expedient,  and  requiring 
them  to  order  such  elections  "when"  petitioned 
as  prescribed,  such  an  election  may  be  held  In 
a  commissioners'  precinct  whenever  ordered, 
though  local  option  is  in  force  in  a  justice's  pre- 
cinct forming  part  of  it,  and  not  In  the  rest 
of  it ;  it  not  being  inhibited  by  article  3393,  as 
amended  by  Laws  1905,  p.  3T8,  c.  158,  providing 
that,  after  an  election  has  been  held  as  direct- 
ed,  no  other  shall   be   held  within   two  years 
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[Ed.  Note.— For  other  cases,  see  Intoxicating 
Liquors,  Dec.  Dig.  {  31.*] 

5.  Intoxicating  Liquobs  (5  40*)— Local  Op- 
tion Elections— CoMiiissioNBBS'  and  Jus- 
tices' Pbecincts. 

Where  a  local  option  election,  resulting  in 
the  declaring  of  prohibition,  has  t>een  had  in 
a-  justice's  precinct,  a  subsequent  election  in 
a  commissioners'  precinct,  embracing  the  jus- 
tice's precinct,  resulting  in  a  declaration  against 
Erohibition,  will  not  affect  the  status  as  to  pro- 
ibition  in  the  justice's  precinct. 
[Ed.  Note.— For  other  cases,  see  Intoxicating 
Liquors,  Dec.  Dig.  {  40.*] 

6.  Intoxicating  Liqdobs  (8  34*)— Local  Op- 
tion Election— Ballots, 

In  a  local  option  election,  ballots  reading 
"For  Local  Option"  and  "Against  Local  Option" 
are  not  to  be  counted,  but  only  those  reading 
"For  Prohibition"  and  "Against  Prohibition." 

[Ed.  Note. — For  other  cases,  see  Intoxicating 
Liquors,  Dec.  Dig.  §  34.*] 

7.  CouBTS  (§  89*)- Local  Option  Elections 
— Construction  of  Statutes. 

As  far  as  statutes  affect  a  contest  of  a 
loeal_  option  election,  the  Supreme  Court  will 
put  its  own  construction  on  them,  and  not  fol- 
low that  of  the  Court  of  Criminal  Appeals. 

[Ed.  Note.— For  other  cases,  see  Courts,  Dec 
Dig.  S  89.*] 

Certified  Questions  from  Court  of  Civil  Ap- 
peals of  First  Supreme  Judicial  District. 

Proceeding  by  J.  W.  Griffin  against  H.  B. 
Tucker,  county  attorney,  to  contest  an  elec- 
tion as  to  sale  of  intoxicating  liquors.  The 
decision  was  against  Griffln,  and  he  appealed 
to  the  Court  ot  Civil  Appeals,  which  certi- 
fies questions  to  the  Supreme  Court  Ques- 
tions answered. 

Marshall  &  Marshall,  for  appellant  George 
J.  Clougb,  for  appellee. 

WILLIAMS,  J.  Certified  questions  from 
the  Court  of  Civil  Appeals  for  the  First 
District  as  follows: 

"Because  our  conclusions  of  law  in  the 
above-styled  cause  pending  in  this  court  on 
motion  for  rehearing  are  apparently  In  con- 
flict with  the  opinions  of  the  Court  of  Crim- 
inal Appeals  In  the  cases  of  Ex  parte  Hey- 
man,  45  Tex.  Cr.  R.  532,  78  S.  W.  349,  Ex 
parte  Mills,  46  Tex.  Cr.  R.  224,  79  S.  W.  555, 
and  Ex  parte  Randall,  50  Tex.  Cr.  R.  519,  98 
S.  W.  870,  and  because  of  the  Importance  to 
the  public  of  a  correct  determination  of  the 
questions  presented,  we  think  It  proper  to 
certify  for  your  decision  the  questions  here- 
inafter propounded.  This  proceeding  was 
instituted  by  appellant  to  contest  the  declared 
result  of  an  election  held  In  commissioners' 
precinct  No.  3  of  Liberty  county  on  July  27, 
1907,  to  determine  whether  Intoxicating  liq- 
uor should  be  sold  In  said  precinct.  Said 
commissioner's  precinct  No.  3  Is  composed 
of  justices'  precincts  Nos.  3  and  6.     At  the 


er  intoxicating  liquor  should  be  sold  therein 
bad  been  held  In  either  of  said  precincts 
within  two  years  preceding  the  order  for  said 
election  In  commissioners'  precinct  No.  3. 
The  ballots  used  at  this  election  were  order- 
ed by  the  county  Judge  of  Liberty  county, 
and  sent  by  him  to  the  election  officers  at 
the  several  voting  boxes  in  said  precinct 
and  were  furnished  the  voters  by  said  offi- 
cers as  provided  in  the  general  election  law. 
These  ballots  had  printed  thereon  the  fol- 
lowing: 'For  Local  Option'  and  'Against 
Local  Option.'  No  other  ballots  were  used 
at  said  election,  but  a  number  of  the  voters 
erased  the  words  'For  Local  Option'  and 
'Against  Local  Option,'  and  wrote  thereon 
'For  Prohibition'  or  'Against  Prohibition,'  In 
accordance  with  their  views  upon  the  ques- 
tion submitted  in  the  call  for  the  election. 
Many  of  the  voters,  however,  used  the  bal- 
lots as  printed  and  voted  'For  Local  Option* 
or  'Against  Local  Option.'  If  all  of  the  bal- 
lots are  counted,  those  reading  'For  Local 
Option'  and  'For  Prohibition'  exceed  In  num- 
ber those  reading  'Against  Local  Option'  and 
'Against  Prohibition.'  The  number  of  bal- 
lots 'Against  Prohibition'  exceeds  the  num- 
ber 'For  Prohibition.' 

"The  commissioners'  court  at  a  meeting 
held  on  August  7th  for  the  purpose  of  open- 
ing the  returns,  counting  the  votes  and  de- 
claring the  result  of  said  electi(m,  made  the 
following  order:  'Commissioners'  court  met 
in  special  session  August  7,  1907,  for  the  pur- 
pose of  opening  the  polls  and  counting  the 
votes  of  a  local  option  election,  or  an  elec- 
tion to  determine  whether  the  sale  of  intoxi- 
cating liquors  should  be  prohibited  in  com- 
missioners' precinct  No.  3,  Liberty  county, 
Tex.,  said  election  being  held  on  the  27tl) 
day  of  July,  1907.  Commissioners  present 
were:  (naming  them.)  After  opening  the 
polls,  counting  the  votes,  and  thoroughly 
canvassing  the  returns,  it  Is  ordered  that  in- 
asmuch as  this  court  is  unable,  by  reason  of 
irregularities  In  the  ballots  and  returns,  to 
deterqilne  the  true  expression  of  the  voters 
in  said  election,  that  said  election  be  and  the 
same  Is  hereby  declared  void  and  of  no  ef- 
fect and  that  this  court  declare  neither  "For 
Prohibition"  nor  "Against  Prohibition."  To 
this  order  I.  B.  Simmons,  county  judge,  very 
respectfully  protests.  It'  is  further  ordered 
In  the  alternative  that  in  case  the  above  or- 
der cannot  be  made  effective  because  of  lack 
of  power  or  jurisdiction  In  this  court  to  de- 
clare said  election  void  that  the  result  of 
said  election  be  and  the  same  la  hereby  de- 
clared "Against  ProhlblUon."  • 

"Upon  a  hearing  of  appellant's  contest  the 
court  below  held  that  the  election  was  void 
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we  respectfully  certify  for  your  decision  the 
fol  lowing  questlODBi 

"(1)  Is  the  order  of  the  commlBBloners' 
court  above  set  out  a  sufficient  declaration 
of  the  result  of  said  election  to  authorize 
the  district  court  to  entertain  a  proceeding 
brought  to  contest  same  under  the  provisions 
of  the  statute  relating  to  election  contests? 

"If  this  question  is  answered  in  the  affirm- 
ative, we  ask: 

"(2)  Did  the  commissioners  have  authority 
to  order  a  local  option  election  for  said  com- 
missioners' precinct? 

"If  this  question  be  answered  in  the  affirm- 
ative, then  we  ask: 

"(3)  Was  the  use  of  the  ballots  above  de- 
scribed such  an  irregularity  as  requires  or 
authorizes  the  holding  that  the  election  was 
void  and  ordering  a  new  election  as  provided 
by  article  3397,  Sayles'  Statutes? 

"If  the  third  question  be  answered  In  the 
negative,  then  we  ask: 

'•(4)  Should  the  ballots  reading  'For  Local 
Option'  and  those  reading  'Against  Local 
Option'  be  counted?" 

From  the  opinion  of  the  Court  Of  Civil 
Appeals  accompanying  the  certificate  it  ap- 
pears that  all  the  questions  have  been  de- 
cided by  that  court — the  first  three  in  the 
affirmative  and  the  fourth  In  the  negative. 
Nothing  is  said  in  the  opinion  upon  the  first 
question,  but  the  affirmative  decision  of  it 
was  necessarily  involved  in  the  action  taken 
by  the  court.  We  are  of  the  opinion  that  all 
of  the  questions  were  rightly  decided,  and 
we  deem  it  unnecessary  to  say  more  except 
upon  the  first  and  second.  As  to  the  first.  It 
needs  only  to  be.  said  that  the  statute  does 
not  intrust  to  the  commissioners'  court  the 
power  to  set  aside  an  election.  It  is  made 
the  duty  of  that  court  simply  to  count  the 
votes,  and  declare  the  result  of  such  count, 
which  the  court  in  this  Instance  did.  The 
part  of  the  order  declaring  the  election  to 
be  void  must  be  treated  as  ineffectual,  and 
its  declaration  of  the  result  of  the  count 
must  be  taken  as  the  performance  of  its 
statutory  duty. 

The  answer  to  the  second  question  Involves 
a  review  of  the  decisions  of  the  Court  of 
Criminal  Appeals,  respect  for  which,  as  well 
as  the  Importance  of  the  question  Itself, 
demands  more  extended  discussion.  It  seems 
to  be  contended  in  this  case  upon  the  au- 
tiiority  of  two  propositions  affirmed  in  the 
decisions  of  the  Court  of  Criminal  Appeals 
that  the  holding  of  the  election  in  the  com- 
missioners' precinct  composed,  as  it  was,  of 
the  two  Judges'  precincts,  was  unauthorized 
and  void.  The  first  of  these  propositions 
Is  laid  down  in  Bx  parte  Heyman,  45  Tex. 
Cr.  K.  532,  78  8.  W.  349,  and  Ex  parte  Mills, 
46  Tex-  Cr.  R.  224,  79  8,  W.  655,  referred 


together  two  or  more  Justices'  precincts,  and 
that  the  statute  attempting  to  give  to  the 
commissioners'  court  authority  so  to  compose 
loca^  option  districts  is  unconstltutionaL 
But  the  reason  given  by  the  court  for  this 
holding  is  that  the  reference  in  the  constitu- 
tional provision  to  such  sut>divlsions  of  a 
county  as  might  be  "designated"  by  the  com- 
missioners' court  under  legislative  authority 
is  to  political  subdivisions  existing  for  oth- 
er purposes,  and  not  to  new  ones  to  be  cre- 
ated by  the  court  for  local  option  purposes 
alone.  The  reasoning  does  not  apply  to 
commissioners'  precincts,  although  they  may 
be  composed  of  part  or  all  of  the  territory 
also  embraced  within  two  or  more  Justices' 
precincts.  Commissioners'  precincts  have 
lawful  existence  apart  from  any  designation 
that  may  be  made  of  them  as  local  option 
districts,  and  consistently  with  the  decisions 
referred  to  may  be  "designated"  for  such 
elections.  A  provision  of  the  statute  ex- 
pressly authorizes  such  designation,  and  its 
validity  is  unaffected  by  those  decisions. 
Hence  it  cannot  be  admitted  that  -a  local 
option  election  in  a  commissioner's  precinct 
is  excluded  by  the  mere  fact  that  it  contains 
two  or  more  Justices'  precincts.  No  question 
as  to  the  correctness  of  the  doctrine  above 
stated  is  presented  by  the  facts  of  this  case. 
But  there  is  another  doctrine  laid  down  In 
the  case  of  Ex  parte  Randall,  50  Tex.  Cr.  R. 
519,  98  S.  W.  870,  and  perhaps  in  the  others 
Just  cited,  which,  If  correct,  condemns  as 
unlawful  the  election  now  in  question.  That 
doctrine  is  that  no  valid  election  can  be  held 
in  any  subdivision  of  a  county  unless  at  the 
time  it  is  ordered  the  status  of  all  the  terri- 
tory which  it  contains  Is  the  same  In  respect 
of  the  operation  of  the  prohibitory  law; 
that.  If  that  law  is  in  force  in  part  and  not 
in  force  in  other  parts  of  the  territory  so 
contained,  no  election  can  be  held  in  the 
containing  subdivision  until  that  law  has 
been  repealed  by  the  voters  in  that  i>art 
in  which  it  has  been  put  in  force.  The  sit- 
uation to  which  this  doctrine  applies  existed 
in  this  case  when  the  election  was  held  and 
the  question  as  to  the  validity  of  that  elec- 
tion cannot  be  determined  without  affirming 
or  denying  the  proposition  stated.  The  opin- 
ions of  the  majority  of  the  court  in  the  cas- 
es referred  to  (from  which  Mr.  Justice 
Brooks  dissented)  seem  to  rest  both  upon 
the  constltutioual  provision  (article  16,  §  20) 
and  upon  the  statute.  It  is  necessary,  there- 
fore, that  we  consider  both. 

The  constitutional  provision  is  as  follows: 
"The  Legislature  shall  at  its  first  session 
enact  a  law  whereby  the  qualified  voters  of 
any  county.  Justice's  precinct,  town,  city 
(or  such  subdivision  of  a  county  as  may  be 
designated  by  .the  commissioners'  court  of 
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we  deem  It  best  to  condense  rather  than 
copy  them.  Article  3384,  Rev.  St.  1896,  as 
amended  by  Laws  1887,  p.  235,  c.  162,  au- 
thorizes the  commissioners'  courts  to  order 
elections  in  counties,  commissioners'  pre- 
cincts, Justices'  precincts,  school  districts, 
towns,  and  cities,  whenever  the  courts  may 
deem  It  expedient,  and  requires  them  to  or- 
der such  elections  when,  petitioned  as  pre- 
scribed. It  further  provides  (1)  an  election 
shall  not  be  denied  to  a  city,  town,  or  school 
district  composed  of  two  or  more  of  the 
named  subdivisions;  (2)  that  no  town  or 
city  shall  be  divided  in  holding  an  election  In 
another  subdivision;  and  (3)  that  no  school 
district  which  has  adopted  local  option  shall 
be  divided  in  a  subsequent  election  for  an- 
other subdivision,  covering  a  part  of  its  ter- 
ritory. The  last  three  provisions  have  no 
application  to  the  present  question.  Article 
3393  as  amended  In  1905  (Laws  1906,  p.  378, 
c.  158)  provides  that,  after  an  election  has 
b^n  held  as  directed,  no  other  shall  be  held 
within  two  years  "within  the  same  prescrib- 
ed limits,"  but  that  after  that  time  the  com- 
missioners' court  may,  when  deemed,  ex- 
pedient, and  shall  when  petitioned  as  pro- 
vided, order  another  election  for  the  coun- 
ty, justice's  precinct,  or  such  subdivision  of 
a  county  as  may  be  designated  by  the  court 
for  the  same  purpose ;  that  the  election  shall 
be  ordered  to  be  held,  notice  given,  votes  re- 
turned and  counted,  result  declared  and  pub- 
lished, in  all  respects  as  provided  for  the 
first  election;  and  that  the  proceedings,  if 
prohibition  be  carried,  shall  have  the  same 
force  and  effect  and  the  same  conclusiveness 
as  are  given  to  them  In  case  of  the  first 
election.  By  article  8894  It  is  provided  that, 
when  "such  second  election"  results  against 
prohibition,  an  order  shall  be  entered  set- 
ting aside  the  previous  one  enforcing  prohi- 
bition, and  an  oflBcial  announcement  and 
publication  shall  be  made.  Article  3395  pre- 
scribes these  rules:  (1)  Failure  to  carry 
prohibition  In  a  county  shall  not  prevent  an 
Immediate  election  In  a  Justice's  precinct, 
designated  subdivision  of  the  county,  town, 
or  city.  (2)  Failure  to  carry  in  a  town  or 
city  shall  not  prevent  an  election  In  the  en- 
tire Justice's  precinct  or  county  in  which  the 
town  or  city  Is  situated.  (8)  The  holding 
of  an  election  in  a  Justice's  precinct  shall 
not  prevent  an  election  in  the  county.  (4) 
Where  prohibition  to  carried  for  the  entire 
county,  no  election  can  thereafter  be  held  in 
any  Justice's  precinct,  town,  or  city  of  the 
county  until  after  prohibition  has  l>een  de- 
feated in  the  county.  (5)  Where  prohibi- 
tion has  carried  in  a  Justice's  precinct,  no 
election  can  be  had  In  a  town  or  city  there- 
in until  after  prohibition  has  been  defeated 
in  the  precinct. 


ed  for  that  dlvtoion  "within  the  prescribed 
limits."  No  right  to  given  to  the  voters  of 
one  subdivtolon  to  determine  the  qiiestlon 
for  another  subdivision,  or  to  Umit  the  povr- 
er  of  the  voters  in  the  other  to  determine  the 
question  "within  its  prescribed  limits."  Tho 
exercise  of  the  right  by  one  to  not  made  de- 
pendent upon  any  decision  which  may  have 
been  made  by  another.  But  a  county  to  cat 
up  into  precincts,  districts,  or  other  subdl- 
vtolons  for  various  purposes,  and  the  some 
territory  must,  therefore,  form  all  or  a  part 
of  more  than  one  of  these.  If  the  right  b« 
given  to  each  to  adopt  or  reject  the  prohi- 
bitory law  as  its  voters  may  determine,  bow 
to  the  right  of  one  to  be  made  to  consist 
with  that  of  another?  The  Constitution 
contains  no  provision  which  answers  the 
question,  and  it  follows  that  the  regulation 
of  the  subject  is  left  to  the  Legislature. 
The  Constitution,  it  Is  true,  says  that  the 
law  is  so  to  provide  that  the  voters  may  de- 
termine the  question  "from  time  to  time," 
and  this  is  what  the  Court  of  Criminal  Ap- 
peals regarded  as  bearing  upon  the  proposi- 
tion under  consideration;  but  we  can  see 
nothing  In  the  provision  which  affects  the 
plenary  powers  of  the  Legislature  to  regu- 
late the  holding  of  elections  in  different  sub- 
divisions. It  implies  that  the  determination 
of  the  question  of  prohibition  in  a  county 
or  a  subdivision  once  made  to  not  to  be  per- 
petually binding,  and  that  provtolon  shall  be 
made  whereby  the  voters  therein  shall  have 
opportunity  to  vote  upon  it  from  time  to 
time;  but  it  prescribes  no  rule  from  which 
the  effect  of  an  election  tq  one  subdivision 
upon  the  right  of  the  voters  In  another  Is  to 
be  determined.  The  framing  of  the  law  so 
that  the  right  intended  to  be  secured  to  the 
voters  in  the  localities  may  be  exercised  to 
expressly  committed  to  the  Legislature,  and 
we  must  look  to  the  statutes  in  order  to  de- 
termine as  to  the  validity  of  anch  elections 
as  that  in  question. 

Article  3384,  before  stated,  provides  for 
elections  in  counties,  commtosloners'  pre- 
cincts, Justices'  predncts,  towns  and  cities. 
Provisions  have  been  made  by  statute  for 
other  divisions,  but  these  have  been  bdd  to 
be  unconstitutional  by  the  Court  of  Criminal 
Appeals  under  the  doctrine  first  above  stat- 
ed. We  confine  our  attention  to  those  divi- 
sions Just  mentioned  to  avoid  complicatlnff 
the  dtocusslon  with  other  questions  not  in- 
volved in  the  case  btfore  us.  The  commis- 
sioners' court  is  empowered  whenever  it 
may  deem  It  expedient,  and  to  required  when 
petitioned  In  the  manner  provided,  to  order 
an  election  In  any  one  of  these  decisions. 
The  power  or  the  duty  here  defined  to  order 
an  election  in  one  is  not  limited  by  the  fkct 


Tbz.) 


GRIFFIN  ▼.  TUCKER. 


639 


tbat  an  election  hu  already  been  beld  In  an- 
otber,  whether  the  othw  be  a  constituent  part 
of  the  one  or  not  Tbe  court  may  act  when- 
ever it  deems  it  expedient,  and  must  act 
wboi  petition  is  made  in  accordance  with 
tl>e  provision.  The  courts  are  not  author- 
ized to  put  any  limitation  upon  this  provi- 
sion unless  it  is  expressed  or  clearly  implied 
in  some  other  part  of  the  statute.  It  fol- 
lows that  an  election  may  be  held  in  a 
commissioners'  precinct  whenever  ordered, 
unless  there  is  sometliing  further  in  the 
statute  to  forbid.  Perhaps  the  opinions  of 
the  majority  of  the  Court  of  Criminal  Ap- 
peals are  founded  principally  on  the  provi- 
sion of  article  3393,  which  forbids  a  second 
election  "within  the  same  prescribed  limits" 
in  less  tlian  two  years  after  a  first  has  been 
held.  It  is  in  the  assumption  that  this 
means  that  no  election  can  be  held  in  any 
subdivision  which  embraces  another  or  part 
of  another  in  which  one  has  been  beld  with- 
in two  years  that  we  believe  the  fallacy  to 
exist.  We  t]ilnk  it  clear  from  the  language 
of  the  statute  that  it  has  no  such  meaning. 
The  inhibition  is  against  a  second  election 
"within  the  same  prescribed  limits" — ^l.  e.,  the 
limits  of  the  subdivision  in  which  the  first 
was  held — and  not  within  the  different  lim- 
its of  another  subdivision.  Articles  8393 
and  3394,  dealing  with  second  elections,  re- 
fer all  the  time  to  elections  in  the  same  sub- 
division, and  are  intended  to  prescribe  the 
conditions  under  which  the  voters  may  ex- 
ercise the  right  to  determine  from  time  to 
time  what  shall  be  the  rule  therein.  They 
prescribe  no  rule  as  to  the  effect  of  such 
elections  upon  the  right  given  by  article 
3384  to  the  voters  of  other  subdivisions  to 
have  Sections  within  their  limits.  Besides 
tliat,  the  inhibition  is  only  against  an  elec- 
tion within  the  same  limits.  The  conclud- 
ing provision  of  article  3393  gives  to  the 
Mcond  election,  if  prohibition  has  carried, 
only  the  same  effect  that  was  given  to  the 
first— that  is,  to  establish  the  prohibition 
only  in  the  same  limits;  while  article  3394 
makes  a  negative  vote  have  only  the  effect 
of  setting  aside  the  order  enforcing  prohibi- 
tion entered  as  the  result  of  the  first  elec- 
tion. And  no  other  effect  is  given  to  any 
election  by  these  provisions.  All  this  makes 
It  clear  to  our  minds  that  the  inhibition 
against  another  election  has  reference  only 
to  those  subdivisions  wherein  a  first  elec- 
tion b&a  been  held,  and  not  to  other  and  dif- 
ferent ones.  And  it  follows  that  there  is  In 
these  articles  no  limitation  upon  the  broad 
authority-  given  by  article  3384  for  elec- 
ti<«8  in  commissioners'  precincts  whenever 
the  prescribed  conditions  concur,  resulting 
merely  from  tlie  fact  that  an  election  has 
been  held  within  two  years  In  a  part  of  the 
territory  composing  such  precincts.  Article 
3396  does  prescribe  rules  as  to  the  conse- 
quences of  elections  in  some  of  the  subdi- 
visions upon  tlie  right  to  bold  them  in  oth- 


ers, but  centains  nothing  which  milltatea 
against  our  views.  The  fact  that  it  is  not 
exhaustive  and  prescribes  no  rule  such  as 
Is  made  with  reference  to  the  county  as  to 
the  effect  of  an  election  in  a  subdivision 
partly  composing  a  larger  one  (and  this  is 
the  most  that  can  be  claimed  for  it)  is  prob- 
ably due  to  the  fact  that  it  has  not  been 
amended  as  often  as  article  3384  and  ad- 
justed to  the  changes  made  in  tliat  article 
defining  the  different  subdivisions  which  may 
be  made  local  option  districts.  In  the  Ran- 
dall Case  it  is  said  that  the  articles  dis- 
cussed do  not  authorize  such  elections  as 
that  in  question,  and  it  is  true  that  article 
3395  does  not  confer  the  authority.  It  is 
equally  true  that  it  does  not  deny  or  limit 
the  authority  as  it  is  given  without  qual- 
ification in  article  3384. 

It  Is  further  argued,  in  effect,  tbat  the 
Constitution  and  the  statute  intends  that 
the  voters  of  each  subdivision  shall  have  the 
right  to  determine  by  their  votes  what  the 
rule  therein  shall  be;  that,  when  once  es- 
tablished, the  rule  cannot  be  repealed  but 
by  the  votes  in  the  same  territory;  and 
that,  when  an  election  has  been  held  in  a 
subdivision,  it  is  set  apart  as  a  local  option 
district,  and  cannot  be  used  as  part  of  the 
territory  of  any  other  such  district  less 
than  the  county.  At  least,  this  is  our  un- 
derstanding of  the  theory.  It  is  true  that, 
when  the  prohibitory  rule  is  put  In  force,  it 
cannot  be  repealed  or  displaced  except  by 
the  vote  of  the  district  which  adopted  it 
It  is  quite  as  true  that  an  election,  however 
resulting,  in  a  larger  including  subdivision 
has  no  such  effect  If  it  result  in  the  de- 
feat of  prohibition,  the  rule  remains  unaf- 
fected in  the  territory  that  had  before  adopt- 
ed it  If  it  result  in  the  adoption  of  pro- 
hibition, that  rule  is  extended  to  the  whole, 
wliere  before  it  was  in  force  only,  in  a  part, 
of  the  territory.  If  the  included  territory 
has  rejected  prohibition,  it  Is  still  the  right, 
given  by  article  3384,  of  the  voters  of  any 
lawful  including  subdivision  to  say  whether 
or  not  the  law  shall  be  put  in  force  therein, 
which  means  that  the  law  shall  be  made 
to  operate  over  every  foot  of  the  territory 
in  which  the  election  Is  held.  So  there  la 
no  confiict  of  rights.  The  theory  that  an 
election  sets  apart  the  district  in  which  it 
has  been  beld  so  that  it  can  form  no  part 
of  a  larger  district  for  election  purposes  or 
some  other  by  which  too  frequent  elections 
and  some  Incidental  confusion  would  have 
been  avoided  might  have  been  a  good  one 
for  the  Legislature  to  have  acted  upon  in 
devising  a  system;  but  we  cannot  see  from 
the  statutes  that  it  has  done  so.  The  right 
of  each  subdivision  Is  given  by  article  338* 
in  the  same  language,  and  this  is  inconsist- 
ent with  the  theory  stated.  In  the  right 
given  to  a  subdivision  is  implied  the  power 
by  adopting  prohibition  to  put  a  rule  in 
force  whereby  the  sale  of  liquor  shall  be 
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made  Tmlawful  In  every  foot  of  Its  terri- 
tory, and  frbm  thla  it  results  that  no  part 
of  that  territory  can  make  tbe  sale  lawful 
in  such  part,  since  that  would  be  Inconsist- 
ent wltb  the  power  of  the  larger  so  to  es- 
tablish tbe  law  throughout  its  extent.  And 
this  is  not  allowed  to  affect  the  right  of  on 
included  subdivision  to  adopt  tbe  law  for 
itself  when  It  has  been  rejected  by  jthe  in- 
cluding one.  Aaron  v.  State,  34  Tex.  Cr. 
R.  103,  29  S.  W.  267.  But  we  see  nothing  in 
the  statute  or  the  Constitution  by  force  of 
which  the  right  of  a  subdivision  to  have  an 
election  throughout  its  extent  may  be  tak- 
en away  by  tbe  action  of  part  of  its  terri- 
tory constituting  a  smaller  one.  If  this  may 
be  done,  it  la  apparent  that  it  is  in  the  pow- 
er of  smaller  subdlvisloDS  included  in  larg- 
er ones  to  defeat  the  exercise  of  the  right 
given  to  the  latter,  as  may  readily  be  shown 
by  illustration.  In  some  counties  the  com- 
missioners' precincts  are  so  laid  off  that 
their  lines  come  to  a  common  comer  at  the 
county  seats,  so  that  part  of  each -is  in- 
cluded In  the  county  town  and  In  the  Jus- 
tice's precinct.  These  are  made  subdivi- 
sions for  local  option  purposes,  and  are 
given  the  right  to  adopt  or  reject  the  law 
within  their  limits.  Now,  Is  it  not  appar- 
ent that,  under  this  doctrine,  the  vote  adopt- 
ing the  law  in  either  of  these  Included  sub- 
divisions destroys  for  the  time  at  least  the 
rights  of  the  voters  of  each  of  the  commis- 
sioners' precincts  to  hold  any  election  to  de- 


termine the  question  for  Itself?  The  Il- 
lustration might  be  extended  by  supposing 
other  modes  of  subdividing  the  county. 
And,  further,  the  same  logic  might  make 
the  vote  of  the  towns  exclude  elections  in 
Justices'  precincts.  We  discover  nothing  in 
the  Constitution  or  tbe  statute  either  de- 
claring or  Implying  such  a  rule. 

Much  more  might  be  said  upon  the  ques- 
tion, but  we  have  sufficiently  indicated  the 
reasons  which  induce  us  reluctantly  to  dis- 
agree with  the  views  of  the  majority  of  the 
Court  of  Criminal  Appeals.  Tbe  subject  has 
been  ably  discussed  in  the  opinions  of 
Judge  Hurt  In  Aaron  v.  State,  supra,  Ex 
parte  Brown,  35  Tex.  Cr.  B.  443,  34  S.  W. 
131,  and  E3x  parte  Fields,  39  Tex.  Cr.  B. 
50,  46  8.  W.  1127,  in  the  dissenting  opinion 
of  Mr.  Justice  Brooks  in  the  Heyman  Case, 
and  in  the  opinions  of  the  Courts  of  CivU 
Appeals  in  tbe  cases  of  Klmberley  v.  Mor- 
ris, 10  Tex.  Civ.  App.  592,  31  8.  W.  809, 
and  Kidd  v.  Truett,  28  Tex.  Civ.  App.  618, 
68  S.  W.  310,  and  in  the  present  case. 

Ordinarily  this  court  follows  the  construc- 
tion given  to  penal  statutes  by  the  Court 
of  Criminal  Appeals,  since  the  enforcement 
of  such  statutes  must  be  in  accordance  with 
such  construction;  but  tbe  decision  of  ques- 
tions coming  within  the  scope  of  cases  of 
contested  elections  is  intrusjied  to  the  civil 
courts',  and  must  be  in  accordance  wltb 
their  own  construction  of  the  controlling 
constitutional  and  statutory  provisions. 
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BLAKB   T.   THIRD    NAT.    BANK   OF    ST. 

liOUIS. 

(Supreme  Court  of  Missouri.     April  18,  1900. 

Rehearing  Denied  May  1,  1909.) 

1.  Paktnebship  (S  181*)— Payment  of  Ik- 
DiTiDUAL  Debt  with  Pabtnerbhip  Assets. 

A  partner  cannot  apply  assets  of  the  firm 
to  his  individual  debt,  and  the  craditor  acquires 
no  title  as  against  the  firm,  irrespectiTe  of 
whether  he  knows  it  is  its  property. 

[Ed.  Note.— For  other  cases,  see  Partnership, 
Cent.  Dig.  |  316;   Dec  Dig.  {  181.*] 

2.  Barks  ard  Bankiho  ({  102*)— Authobity 
OF  Aoekt. 

The  manager  of  a  private  bank  conducted 
by  a  partnership  is  without  authority  to  bind 
it  by  the  payment  of  the  individual  debt  of  a 
partner  out  of  firm  assets. 

(Ed.  Note. — For  other  cases,  see  Banks  and 
Banking,  Cent  Dig.  S  239 ;   Dec.  Dig.  i  102.*] 

8.  Pabtwebshtp  (J  181*)— Riohtb  and  Lia- 
biuties  as  to  Thibd  Pebsons— Payment 
or  Individual  Debt  out  of  Firm  Assets. 
A  note  was  executed  to  a  member  of  a  firm 
of  private  bankeia,  individually,  who  so  in- 
dorsed it,  and  was  then  sent  to  another  bank, 
with  a  letter  stating  that  the  maker  wanted 
more  money  than  such  banking  firm  conld  spare, 
and  asking  that  the  bank  handle  the  note  and 
pass  the  amount  to  the  credit  of  the  banking 
firm,  which  would  guarantee  the  note.  The 
bank  to  wbicb  the  note  was  sent  placed  the 
amount  to  the  credit  of  the  banking  firm,  which 
nive  a  like  credit  to  the  maker  of  the  note. 
Subsequently  the  manager  of  the  private  bank 
and  the  partner  who  had  indorsed  such  note 
issued  a  new  note  in  discharge  thereof,  with- 
out the  knowledge  of  the  other  partner,  in  the 
name  of  such  firm,  and  it  was  paid  out  of  assets 
of  the  firm.  Held,  that  the  liability  on  the 
original  note  was  that  of  the  individual  part- 
ner who  indorsed  it,  and  not  of  the  banking 
firm,  and  that  the  payment  of  the  note  in  dis- 
charge thereof  out  of  the  firm  assets  was  a 
fraud  upon  the  firm,  rendering  the  otlier  bank 
liable  to  return  the  amount  received. 

[EJd.  Note. — For  other  cases,  see  Partnership, 
Cent.  Dig.  {  316;  Dec  Dig.  {  181.*] 

4.  Pabtnebbhip  (I  167*)— Rights  and  Jaa- 
bilities  ab  to  Thibd  Pebsonb— Ratifioa- 

TXON. 

A  partner  who  has  given  the  firm's  note 
to  pay  nis  individnal  debt  cannot  alone  ratify 
it  ao  as  to  make  It  binding  on  the  firm. 

lEjd.  Note.— For  other  cases,  see  Partnership, 
Cent.  Dig.  i  282 ;    Dec  Dig.  }  157.*] 

8.  Pabtnebship  (J  157*)— Acts  of  Pabtneb— 
Ratification— Authobity  of  Agent. 

The  mana^r  of  a  private  bank  conducted 

by  a  partnership  cannot  ratify  a  note  given  by 

a  partner  in  the  firm  name  to  pay  his  individual 

debt. 
[Ed.  Note.— For  other  cases,  see  Partnership, 

Cent.  Dig.  §  282;  Dec  Dig.  |  157.*] 

6.  Bankruptcy  (|  304*)  —  Pabtnebship  — 
Rights  and  Liabilities  as  to  Thibd  Peb- 
soNS — Payment  of  Individual  Debt  with 
Fibm  Assets— Trustees  — Actions  — Ques- 
tions FOB  Jury. 

A  note  was  executed  to  a  member  of  a  firm 
of  private  bankers,  individually,  who  so  indorsed 
it,  and  was  then  sent  to  another  bank,  with  a 
letter  requesting  the  latter  bank  to  favor  the 
firm  by  cashing  the  note  and  passing  the  amount 
to  the  firm's  credit,  and  that  as  collateral  it 
might  hold  another  note  then  in  its  possession. 
The  bank  to  which  the  note  was  sent  credited 
the  firm  with  the  amount  thereof,  and  it  gave  a 


like  credit  to  the  makers  of  the  note.  Subse- 
quently the  manager  of  the  bank  and  the  part- 
ner who  had  indorsed  the  note  issued  a  new  ' 
note  in  discharge  thereof,  without  the  knowl- 
edge of  the  other  partner,  in  the  name  of  sudi 
firm,  and  it  was  paid  out  of  assets  of  the  firm. 
Held,  that  the  fact  that  the  partner  alone  was 
the  indorser  and  not  the  banking  firm,  coupled 
with  the  issuance  of  the  new  note  when  the 
bank  knew  that  the  other  partner  was  not  pres- 
ent, was  sufficient  to  take  the  right  to  recover 
the  amount  paid  in  satisfaction  of  the  note  to 
the  jury  or  to  the  court  sitting  as  a  jury,  as 
having  been  a  payment  of  the  individual  debt 
of  the  partner  out  of  firm  assets. 

[Bid.  Note.— For  other  cases,  see  Bankruptcy, 
Cent.  Dig.  {  463;    Dec  Dig.  S  304.*] 

Burgess  and  Lamm,  JJ.,  dissenting. 

In  Banc  Appeal  from  St.  Lonls  Circuit 
Court;    Matt  Q.  Reynolds,  Judge. 

Action  for  money  had  and  received  by 
Daniel  F.  Blake,  trustee  in  bankruptcy  of 
the  estate  of  George  TC.  Salmon  and  another, 
copartners,  against  the  Third  National  Bank 
of  St  Louis.  Judgment  for  defendant,  and 
plaintiff  appeals.    Reversed  and  remanded. 

I.  P.  Ryland,  Edward  C.  Crow,  and  Mann 
&  Daniel,  for  appellant  Lyon  &  Swarts,  for 
appellee. 

GRAVES,  J.  For  a  long  time  prior  to  May 
5,  1903,  and  on  said  date,  there  was  in  Clin- 
ton, Mo.,  a  copartnership  composed  of  G.  T. 
Salmon  and  H.  W.  Salmon,  engaged  in  the 
banking  business  as  private  bankers,  under 
the  firm  name  of  Salmon  &  Salmon.  At  all 
the  dates  of  the  transactions  involved  in  this 
suit  Thomas  M.  Casey  was  the  man  In  charge 
and  manager  of  the  banking  business  of  the 
said  Salmon  ft  Salmon.  For  a  long  time 
prior  to  May  6,  1903,  and  thereafter  up  to 
October  20,  1903,  there  existed  a  copartner- 
ship, composed  of  G.  M.  Casey  and  W.  A. 
Towers,  under  the  firm  name  of  Casey  & 
Towers,  which  said  firm  was  engaged  in 
the  cattle  business.  June  26,  1905,  the  bank- 
ing business  of  the  said  firm  of  Salmon  & 
Salmon  was  placed  in  the  hands  of  a  receiver 
by  the  state  court  On  the  same  date  pro- 
ceedings in  bankruptcy  were  instituted  in 
the  United  States  District  Court  at  Kansas 
City,  and  later  an  adjudication  of  bankruptcy 
followed,  and  the  plaintiff,  Daniel  F.  Blake, 
was  made  trustee  in  bankruptcy  of  the  estate 
of  Salmon  &  Salmon,  and  all  property,  books, 
and  papers  were  turned  over  to  him  by  the 
receiver  of  the  state  court  The  plaintiff  in 
this  action,  as  trustee  as  aforesaid,  instituted 
suit  against  defendant  to  recover  more  than 
$40,000  as  for  money  had  and  received.  The 
petition  is  in  84  counts,  but  as  all  are  prac- 
tically identical,  save  as  to  amount  and  dates, 
one  count  thereof  will  fairly  state  the  peti- 
tion. Count  No.  30  reads:  "And  for  still 
other  and  further  cause  of  action  against  de- 
fendant, plaintiff  states  that  defendant  Is  in- 
debted to  plaintiff,  as  trustee  In  bankruptcy 
of  the  estate  of  George  Y.  Salmon  and  Har- 
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vey  W.  Salmon,  partners  as  Salmon  &  Sal- 
mon, in  the  sum  of  Are  tbousand  dollars,  on 
account  of  money  bad  and  received  from 
said  banking  firm  of  Salmon  &  Salmon  by 
defendant,  on  tbe  23d  day  of  September, 
1904,  to  tbe  use  of  said  banking  firm  of  Sal- 
mon &  Salmon,  whlcb  sum  of  money  defend- 
'  ant  agreed  to  repay  to  Salmon  &  Salmon. 
Wherefore  plaintiff  prays  judgment  against 
defendant  in  the  sum  of  $5,000,  together  with 
Interest  and  costs."  Defendant,  after  having 
unsuccessfully  demurred  to  the  i)etltlon,  and 
after  having  unsuccessfully  moved  to  make 
said  petition  more  definite  and  certain,  an- 
swered by  way  of  general  denial,  with  an 
admission  of  Its  corporate  existence.  Trial 
was  bad  before  the  court  without  the  Inter- 
vention of  a  jury,  and  the  court,  upon  tbe 
conclusion  of  plaintiff's  evidence,  gave  a  dec- 
laration of  law,  in  the  nature  of  a  demurrer 
to  the  testimony,  as  to  each  count,  except 
Nos.  1,  2,  14,  16,  17,  18,  25,  26,  27,  and  28, 
which  were  dismissed  by  plaintiff.  Judg- 
ment was  entered  for  the  defendant,  and 
from  this  Judgment,  after  an  unsuccessful 
motion  for  new  trial,  the  plaintMF  appeals  to 
this  court 

Tbe  evidence  in  the  record  Is  short,  and  In 
substance  shows  the  following:  On  May  5, 
1903,  Casey  &  Towers  executed  and  delivered 
to  Q.  T.  Salmon  the  following  note: 

"Clinton,  Mo..  May  5th,  1903. 

"On  demand  after  date  we  promise  to  pay 
to  the  order  of  G.  T.  Salmon  ten  thousand  & 
DO-lOO  dollars  for  value  received,  and  payable 
at  the  banking  house  of  Salmon  &  Salmon, 
Clinton,  Mo.,  with  interest  from  date  at  tbe 
rate  of  eight  per  cent  per  annum ;  and  if  in- 
terest be  not  paid  annually  to  become  as 
principal  and  bear  the  same  rate  of  interest 
"10,000.00.  Casey  &  Towers. 

"P.  O. b  O.  M.  Casey. 

"Due. .  W.  A.  Towers." 

Indorsed  as  follows: 

"Demand,  protest  and  notice  waived. 
"Q.  X.  Sabnon." 

On  tbe  same  day,  the  following  letter  was 
addressed  to  G.  W.  Galbreatb,  tbe  casbler 
of  defendant  at  St  Louis,  Mo.: 

"Dear  Sir:  We  enclose  herewith  note  |10,- 
000.00  Casey  tt  Towers,  et  al,  endorsed  by  our 
G.  Y.  Salmon,  with  the  request  that  you 
please  favor  na  by  cashing  same  and  passing 
to  our  credit  tbe  amount  thereof.  As  col- 
lateral thereto  yon  can  hold  the  |20,000.00 
real  estate  note  now  in  your  possession.  Note 
Is  made  on  demand  for  the  reason  tbat  par- 
ties expect  to  pay  same  soon. 
"Yours  very  truly, 

"Salmon  ft  Salmon.    O." 

The  evidence  shows  tbat  tbe  note  was  in- 
dorsed by  O.  T.  Salmon,  the  payee,  and  the 
proceeds  were  credited  to  Salmon  &  Salmon 
on  the  books  of  defendant  and  that  upon 
receiving  notice  of  this  credit  Salmon  ft  Sal- 


mon gave  Casey  ft  Towers  credit  on  their 
books  for  a  like  amount 

On  September  12,  1903,  Casey  &  Towers 
made  another  note  to  G.  Y.  Salmon,  as  fol- 
lows: 

"No. . 

"Clinton,  Mo.,  Sept  12tb,  1903. 

"On  demand  after  due  we  promise  to  pay 
on  tbe  order  of  G.  Y.  Salmon  twenty  thou- 
sand &  no- 100  dollars,  for  value  received,  and 
payable  at  the  banking  bouse  of  Salmon  ft 
Salmon,  Clinton,  Mo.,  with  interest  from  date 
at  tbe  rate  of  eight  per  cent  per  annum :  and 
if  interest  be  not  paid  annually  to  become 
as  principal  and  bear  the  same  rate  of  inter- 
est 
"$20,000.00.  Casey  ft  Towers. 

«p.  o.     I    '    t  O.  M.  Casey. 

"Due.       ■      .  W.  A.  Towers." 

Indorsed  on  back  as  follows: 

"Demand,  protest  and  notice  waived. 

"G.  Y.  Salmon." 

This  note,  so  indorsed,  was  sent  to  Mr. 
Galbreatb  In  St  Louis,  Mo.,  with  the  fol- 
lowing letter  of  date  September  12,  1903: 

"Dear  Sir:  Enclosed  herewith  we  send  you 
demand  note  of  Casey  ft  Towers,  G.  M.  Casey 
and  W.  A  Towers  for  |20,000.00,  endorsed  by 
our  O.  Y.  Salmon,  which  we  ask  you  to  please 
handle  and  pass  tbe  amount  thereof  to  our 
credit  Cas^  ft  Towers  are  shipping  Into 
their  farm  in  this  county  a  large  lot  of  steers 
to  sell  to  feeders,  and  in  so  doing  are  draw- 
ing on  us  for  more  than  we  can  carry  them 
for.  And  hence  we  ask  that  you  please  han- 
dle this  note  as  a  special  favor  to  us.  It  will 
only  run  for  a  short  time,  as  they  are  going 
to  sell  tbe  steers  right  away,  and  out  of  the 
proceeds  thereof  take  up  this  note.  If  you 
will  kindly  handle  some  for  us,  we  hereby 
guarantee  that  during  the  time  yon  carry  it 
our  credit  balance  with  yon  shall  not  fall  be- 
low $25,000.00,  and  that  it  shall  be  kept  up 
to  at  least  that  amount  as  security  for  the 
payment  of  said  note,  and  If  it  should  fall 
below,  or  even  fall  to  $25,000.00,  you  are  at 
liberty  to  charge  our  account  with  this  note, 
and  this  letter  shall  be  your  authority  for  so 
doing. 

"Yours  very  truly, 

"Salmon  &  Salmon.    C" 

Tbe  proceeds  of  this  note  was  likewise 
placed  to  the  credit  of  Salmon  ft  Salmon  in 
the  Third  National  Bank  of  St  'Louis,  and 
Salmon  ft  Salmon,  being  so  informed,  placed 
a  like  credit  to  Casey  ft  Towers  in  their  bank. 

These  two  notes  were  held  by  defendant 
untU  April  1,  1904.  October  20,  1903,  G.  M. 
Oasey  died,  thus  dissolving  the  firm  of 
Casey  ft  Towers,  which  at  that  time  was  in- 
solvent and  G.  Y.  Salmon  was  indorser  on 
their  paper  and  the  paper  of  G.  M.  Casey  to 
the  extent  of  $100,000.  On  AprU  1,  1904,  a 
representative  of  defendant  visited  Clinton, 
and  procured  from  Casey  and  G.  T.  Salmon 
tbe  following  notes: 
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valae  received,  with  Interest  at  the  rate  of 
six  (6)  per  cent  per  annum  from  date. 

"Salmon  ft  Salmon." 

"20,000.00.        Clinton,  Mo.,  April  Ist,  1904. 

"On  demand  after  date  we  promise  to  pay 
to  Third  National  Bank  of  St  Louli,  or  or^ 
der,  at  the  banking  house  of  said  bank,  at 
St.  Louis,  Mo.,  twenty  thousand  dollars,  for 
value  received,  with  interest  at  the  rate  of 
six  (6)  per  cent,  per  annum  from  date. 

"Salmon  ft  Salmon." 

At  the  date  of  the  trial  each  of  said  notes 
had  Indorsed  across  the  face  thereof:  "Paid 
Jan.  14,  190B.  Thhrd  National  Bank,  St 
Louis,  Mo." 

With  each  of  these  notes  the  representa- 
tive of  defendant  took  a  collateral  security 
agreement,  signed  by  Salmon  &  Salmon,  by 
which  the  two  Casey  &  Towers  notes  were 
put  up  by  Salmon  ft  Salmon  as  a  pledge  or 
security  for  the  two  notes  last  above  set 
out.  These  two  agreements  are  marked 
"Paid"  on  the  same  date  and  In  the  same 
manner  as  the  two  notes  aforesaid. 

Under  the  evidence  G.  Y.  Salmon  signed 
the  name  "Salmon  &  Salmon"  to  these  two 
notes  and  those  two  agreements,  and  under 
the  evidence  Casey  &  Towers,  G.  T.  Salmon, 
and  Salmon  &  Salmon  were  in  fact  insolvent 
although  the  insolvency  of  O.  T.  Salmon 
and  Salmon  &  Salmon  was  not  disclosed  to 
the  defendant  or  its  representatives.  The 
only  consideration  for  the  last  two  notes 
signed  by  Salmon  &  Salmon  were  the  two 
notes  signed  by  Casey  &  Towers,  which 
notes  were  first  herein  fully  set  out  The 
evidence  further  discloses  the  fact  that  G. 
T.  Salmon,  being  an  indorser  on  the  notes, 
had  to  take  them  up,  or  the  bank  of  Sal- 
mon &  Salmon  wduld  have  to  close. 

The  record  further  discloses  that  the  first 
of  each  month  the  interest  on  the  Casey  ft 
Towers- notes  would  be  charged  to  the  ac- 
count of  Salmon  &  Salmon  by  the  defendant 
bank,  and  up  to  the  failure  of  Casey  ft  Tow- 
ers the  bank  of  Salmon  ft  Salmon  would 
collect  the  Interest  from  said  firm. 

On  the  back  of  these  notes  signed  "Sal- 
mon &  Salmon"  were  indorsement  payments 
and  credits  of  principal  and  Interest  at  dif- 
ferent and  sundry  dates,  as  paid  by  Salmon 
ft  Salmon,  and  the  different  counts  of  the 
petition  are  based  npon  these  several  pay- 
ments. These  payments  were  made  by  Sal- 
mon ft  Salmon,  and  the  amounts  thereof 
taken  from  the  assets  of  Salmon  ft  Salmon. 
The  eyideiice  discloses  that  Casey,  as  man- 
ager of  Salmon  ft  Salmon,  had  the  full 
power  to  manage  the  business  and  sign  the 
name  of  Salmon  ft  Salmon.  All  the  deal- 
btgs  as  to  these  notes  were  between  Salmon 
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G.  M.  Casey,  but  as  to  how  It  was  held  and 
what  was  done  with  it  does  not  clearly  ap- 
pear. This  testimony  of  Major  Salmon  was 
What  he  got  from  Mr.  Casey,  and  be  (Sal- 
mon) understood  that  out  of  the  Insurance 
he  was  to  be  reimbursed  for  an  Individual 
note  for  $70,000  held  by  him  against  O.  M. 
Casey. 

The  record  further  discloses  that  Major 
H.  W.  Salmon  had  n»  knowledge  about  any 
of  these  note  transactions;  that  he  was 
never  consulted  as  to  them,  nor  Informed 
about  them;  that  he  neiver  consented  to  the 
taking  of  the  firm's  (Salmon  &  Salmon)  mon- 
ey to  discharge  the  obligation  of  G.  T.  Sal- 
mon. Such  are  the  facts  disclosed  by  the 
record. 

1.  That  one  partner,  without  the  knowl- 
edge and  consent  of  the  other  partner,  can- 
not use  the  partnership  property  or  assets 
to  discharge  his  own  personal  obligation,  is 
well-settled  law;  and  that  if  he  does  so  use 
the  property  and  assets  of  the  copartner- 
ship, then  the  party  receiving  such  property, 
whether  money  or  other  property,  in  the 
payment  of  the  individual  obligation  of  one 
of  the  copartners,  on  receiving  the  same,  is 
liable  to  the  copartnership,  is  also  well-set- 
tled law.  Flanagan  v.  Alexander,  60  Mo.  50; 
Ackley  v.  Staehlin,  66  Mo.  658;  Price  v. 
Hunt  69  Mo.,  loc.  clt  263;  Phelps  v.  Mc- 
Neeley,  66  Mo.  654,  27  Am.  Rep.  378;  For- 
ney et  al.  V.  Adams,  74  Mo.  138.  As  well 
said  by  the  learned  editor  of  the  American 
State  Reports,  vol.  7,  p.  378,  in  a  note  to  the 
case  of  Davies  v.  Atkinson:  "The  general 
rule,  then,  as  deduced  from  the  above  propo- 
sitions—and this  rule  is  settled  beyond  con- 
troversy— is  that  a  partner  may  not  use  the 
firm  assets  or  make  a  valid  transfer  of  its 
property  in  payment  of  his  private  or  in- 
dividual debts,  or  pledge  the  same  for  that 
purpose."  Nor  may  he  settle  a  private  debt 
with  the  firm's  note.  Howell  v.  Sewing  Ma- 
chine Co.,  12  Neb.  179,  10  N.  W.  700;  Par- 
sons on  Partnership,  {  121;  Lanier  v.  Mc- 
Cabe,  2  Fla.  32,  48  Am.  Rep.  178.  And  many 
of  the  cases  go  to  the  extent  that  knowledge 
upon  the  part  of  the  creditor  receiving  part- 
nership property  from  one  of  the  copart- 
ners, .that  the  property  so  received  on  the 
individual  debt  was  partnership,  is  not  re- 
quired; in  other  words,  that  the  transfer 
passed  no  title,  and  the  party  receiving  the 
firm's  property  from  one  partner  on  an  in- 
dividual debt  was  liable  to  the  firm,  wheth- 
er he  knew  at  the  time  he  received  it  that 
it  was  the  firm's  property  or  not 

In  the  early  case  of  Rogers  v.  Batchelor, 
12  Pet  221,  0  L.  Ed.  1063,  Mr.  Justice  Story 
said:  "In  the  case  of  a  partner  paying  his 
own  separate  debt  out  of  the  partnership 


Illegal  conTerslon  of  the  funds;  and  the 
separate  creditor  can  have  no  better  title  to 
the  funds  than  the  partner  himself  had. 
Does  It  make  any  difference  that  the  sepa- 
rate creditor  bad  no  knowledge  at  the  time 
that  there  was'  a  misappropriation  of  the 
partnership  funds?  We  think  not.  If  he 
had  such  knowledge,  undoubtedly  he  would 
be  guilty  of  gross  fraud,  not  only  in  morals, 
but  In  law.  That  was  expressly  decided  In 
Sheriff  T.  Wllks,  1  East,  R.  48,  and,  indeed, 
seems  too  plain  upon  principle  to  admit  of 
any  serious  doubt.  But  we  do  not  think 
that  such  knowledge  is  an  essential  ingre- 
dient in  such  a  case.  The  true  question  Is, 
whether  the  title  to  the  property  had  passed 
from  the  partnership  to  the  separate  cred- 
itor. If  It  has  not,  then  the  partnership  may 
reassert  their  claim  to  it  in  the  hands  of 
such  creditor." 

After  a  review  of  the  early  cases,  he  con- 
cludes thus:  "But  we  think  that  the  true 
principle  to  be  extracted  from  the  authori- 
ties is  that  one  partner  cannot  apply  the 
partnership  fund  or  securities  to  the  dis- 
charge of  bis  own  private  debt  without 
their  consent;  and  that  without  their  con- 
sent their  title  to  the  property  Is  not  divest- 
ed in  favor  of  such  separate  creditor,  wheth- 
er he  knew  it  to  be  a  partnership  property 
or  not.  In  short,  his  right  depends,  not  up- 
on his  Icnowledge  that  It  was  partnership 
property,  but  upon  the  fact  whether  the 
other  partners  had  assented  to  such  dispo- 
sition of  it  or  not." 

Much  of  the  language  above  quoted  was 
quoted  and  approved  by  this  court  In  the 
case  of  Ackley  v.  Staehlln,  56  Mo.  558. 

Again,  in  the  case  of  Phelps  v.  McNeeley, 
66  Mo.,  loc.  cit.  658,  27  Am.  Rep.  378,  where 
it  Is  said :  "It  was  held  in  the  case  of  Flan- 
agan V.  Alexander,  50  Mo.  50,  that  one  part- 
ner has  no  power  or  authority  whatever, 
without  the  consent  of  his  copartners,  to 
appropriate  the  assets  of  his  partnership 
to  the  payment  of  his  individual  indebted- 
ness. While  a  partner  can  dispose  of  the 
property  by  a  bona  fide  sale,  he  cannot  ap- 
propriate it  without  the  consent  of  his  co- 
partners to  the  i>ayment  of  his  individual 
debts,  either  with  or  without  knowledge  of 
the  creditor  that  such  property  was  partner- 
ship property.  Ackley  v.  Staehlln,  56  Mo. 
601." 

It  is  true  this  case  is  in  terms  overruled 
in  the  case  of  Goddard-Peck  Grocery  Co. 
V.  McCune,  122  Mo.,  loc.  cit.  431,  25  S.  W. 
904,  29  L.  R.  A.  6S1,  but  only  on  the  question 
as  to  the  right  of  copartners  prior  to  the 
dissolution  of  the  partnership  to  bona  fide 
appropriate,  by  consent  of  all  the  partners, 
the  firm  property  to  the  payment  of  individ- 
ual debts.  We  think  there  was  a  misunder- 
staudlug  of  the  real  point  decided  In  Phelps 


with  the  consent  of  all  the  partners,  partner- 
ship property  cannot  be  applied  to  Individual 
debts  of  copartners;  but  if  it  does  so  bold 
It  was  rightly  overruled.  Nor  did  Judge 
Black  understand  the  Phelps  Case  as  It 
seems  to  have  been  understood  in  the  Mc- 
Cune Case,  supra,  for  In  Sexton  v.  Anderson, 
95  Mo.,  loc.  dt  381,  8  S.  W.  566,  he  says: 
"With  us  each  partner  is  liable  for  all  the 
partnership  debts.  The  partners  may,  so 
long  as  the  firm  exists,  do  with  their  prop- 
erty as  they  see  fit.  The  firm  creditors  have 
no  lien  on  the  partnership  property  for  the 
payment  of  their  debts  while  the  firm  con- 
tinues to  exist  Partners  liave  the  right  to 
have  the  partnership  property  applied  to 
partnership  purposes,  but  this  is  a  right  or 
lien  which  they  may'  waive.  Hence  the  great 
majority  of  adjudicated  cases  are  to  this  ef- 
fect, that  all  the  partners  may,  by  their  Joint 
act,  dispose  of  partnership  property  in  liqui- 
dation and  payment  of  a  debt  owing  by  an 
Individual  member  of  the  firm.  The  quali- 
fication is  that  the  transaction  must  be  in 
good  faith  and  not  for  fraudulent  purposes. 
Rogers  v.  Batchelor,  12  Pet  221,  232,  9  L. 
Ed.  1063;  aty  v.  WUley,  85  Iowa,  323; 
Case  V.  Beauregard,  99  U.  S.  124,  25  L. 
Ed.  370;  Scbmldlapp  v.  Currie,  55  Miss. 
597,  30  Am.  Rep.  530.  The  cases  of  Flan- 
agan V.  Alexander,  50  Mo.  50,  Ackley  v. 
Staehlln,  56  Mo.  558,  Price  v.  Hunt,  59 
Mo.  258,  and  Forney  v.  Adams,  74  Mo.  13S, 
are  all  in  accord  with  what  has  been  said. 
These  cases  recognize  the  right  of  one  part- 
ner to  apply  partnership  property,  with  the 
consent  of  the  other  partners,  to  the  pay- 
ment of  bis  debt  Nor  is  the  authority  of 
these  cases  shaken  by  the  subsequent  case 
of  Phelps  V.  McNeeley,  66  Mo.  555,  27  Am. 
Rep.  378,  for  they  are  in  terms  approved." 
But  however  this  may  be,  the  quotation  we 
use  from  the  Phelps  Case  is  upon  a  point  not 
questioned  in  the  McCune  Case,  L  e.,  that 
where  there  has  been  no  consent  given  by  the 
other  partners,  one  partner  cannot  use  firm 
assets  in  the  discharge  'Of  individual  debts, 
and  it  is  immaterial  whether  the  creditor 
knew  or  did  not  know  that  it  was  firm  prop- 
erty he  was  receiving. 

So,  too,  in  Price  v.  Hunt  69  Mo.,  loc.  cit 
263,  it  was  said:  "It  is  settled  that  one  mem- 
ber of  a  firm  cannot  appropriate  the  partner- 
ship effects,  without  the  consent  of  his  co- 
partners, to  the  payment  of  his  individual 
debts,  either  with  or  without  the  knowledge 
of  the  creditors  that  the  property  belonged 
to  the  firm." 

To  a  like  effect  is  the  language  of  Smith,  P. 
J.,  In  Ewart  v.  Tootle  &  Co.,  50  Mo.  App.,  loc. 
cit  327,  wherein  he  said:  "While  one  part- 
ner can  dl8];>ose  of  the  property  by  a  bona 
flde  sale,  he  cannot  appropriate  It  without 
the  consent  of  his  copartner,  to  the  paymeut 
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«f  his  IndlTldnal  debts,  either  with  or  with- 
out the  knowledge  of  the  creditor  that  such 
property  is  partnership  property." 

So  that  this  court  has  followed  throughout 
the  rule  laid  down  by  Mr.  Justice  Story: 
The  reason  of  the  rule  is  that  In  the  disposi- 
tion of  property  a  copartner  Is  the  agent  of 
the  copartnership,  and  whilst  having  full 
power  to  dispose  of  the  firm  property  and 
assets  in  the  course  of  the  business  of  the 
firm,  yet,  when  a  copartner  undertakes  to 
apply  the  assets  of  the  firm  to  bis  Individual 
debt,  he  is  going  beyond  the  scope  of  his  au- 
thority as  the  agent  of  the  firm,  and  his  acts 
are  void,  and  pass  no  title  to  the  property, 
as  against  the  firm  or  creditors  of  the  firm, 
unless  consent  of  the  other  copartners  to 
snch  transaction  Is  shown.  So  that  in  this 
case,  if  the  obligation  of  the  Third  National 
Bank,  on  the  Casey  &  Towers  notes,  were 
the  obligations  of  O.  T.  Salmon  individually, 
then  he,  as  copartner  and  agent  of  the  firm 
of  Salmon  ft  Salmon,  had  no  right  to  execute 
the  notes  in  question,  and  had  no  right  to 
take  the  assets  and  funds  of  the  firm  to 
pay  said  notes,  without  the  assent  of  H.  W. 
Salmon,  and  this  the  evidence  shows  be  did 
not  have. 

Nor  could  Casey,  as  manager,  go  further 
than  G.  Y.  Salmon.  As  manager  he  was  but 
the  agent  of  the  firm,  and  had  full  power  to 
transact  all  business  of  the  firm,  but  when 
he  went  beyond  the  scope  of  his  authority 
and  took  firm  assets  to  pay  individual  debts 
of  one  of  the  partners,  without  the  knowl- 
edge or  consent  of  the  other,  then  his  acts 
are  not  any  more  binding  than  If  done  by 
G.  Y.  Salmon  himself.  Both  were  agents  of 
the  firm.  Johnson  v.  Realty  Co.,  62  Mo. 
App.,  loc.  dt.  160.  The  law  seems  to  be  well 
settled,  but  the  real  dUDculty  in  this  case  is 
its  appllca^on  to  the  facts.  This  we  under- 
take next 

2.  We  shall  discuss  the  |20,000  note  first 
When  Casey  &  Towers  gave  that  note.  It 
was  to  O.  Y.  Salmon,  and  not  to  the  firm  of 
Salmon  &  Salmon.  When  O.  Y.  Salmon  plac- 
ed ills  name  on  the  back  thereof  as  an  in- 
dorser,  It  was  the  act  of  O.  Y.  Salmon,  and 
sot  of  Salmon  ft  Salmon.  Without  further 
showing  than  the  note  Itself,  the  liability  was 
on  the  makers  and  the  indorser  O.  Y.  Salmon 
and  not  on  Salmon  &  Salmon.  When  the 
note  was  sent  to  defendant  It  was  with  the 
letter  of  September  12,  1003,  supra.  This 
letter  to  our  mind  clearly  Indicates  that  the 
firm  of  Salmon  &  Salmon  was  not  placing 
this  note  as  their  own.  This  letter  clearly 
shows  that  Salmon  &  Salmon  had  not  bought 
this  note  of  G.  Y.  Salmon,  for  In  efFect  It 
says  that  Casey  ft  Towers  wanted  more 
money  than  they  (Salmon  &  Salmon)  could 
spare.  If  the  firm  had  bought  the  note  and 
It  was  their  property,  ■  the  regular  course 
would  have  been  an  Indorsement  of  the  firm 
If  they  desired  to  rediscount  The  letter 
says,  "and  hence  we  ask  that  you  please 


handle  this  note  as  a  special  favor  to  us," 
not  that  they  want  to  rediscount  a  note 
which  they  had  purchased.  This  letter  clear- 
ly Indicates  that  Salmon  ft  Salmon  did  not 
have  the  spare  cash  to  Invest  In  this  note; 
that  they  wanted  to  help  Casey  ft  Towers 
get  their  money  from  some  other  source. 
The  very  fact  that  they  undertake  by  the  let- 
ter to  guarantee  the  note  Instead  of  placing 
the  firm  name  on  the  back  thereof  as  an 
indorser  Indicates  that  the  firm  did  not  own 
the  note. 

When  the  defendant  got  this  note  and  let- 
ter, it  must  have  known  (1)  that  Casey  ft 
Towers,  and  not  Salmon  ft  Salmon,  wanted 
$20,000;  (2)  that  Salmon  ft  Salmon  had  not 
purchased  the  note,  because  the  letter  indi- 
cates that  the  firm  did  not  have  the  spare 
cash;  (3)  that  the  firm  wanted  defendant  to 
discount  the  note  for  Casey  ft  Towers,  so 
that  they  might  have  the  money  In  their 
cattle  business,  and  suggested  Ihat  such  action 
would  be  taken  as  a  special  favor  to  Salmon 
ft  Salmon.  The  only  thing  In  the  entire 
letter  is  the  statement  to  pass  the  proceeds 
to  the  account  of  Salmon  ft  Salmon  with  de- 
fendant bank.  This,  to  our  mind,  Is  not 
against  our  theory  of  the  case.  This  was  but 
one  of  the  several  modem  methods  of  trans- 
ferring fnnds.  The  proceeds  were  so  cred- 
ited in  St.  Louis,  and  when  Salmon  ft  Sal- 
mon were  notified  they  gave  Casey  ft  Towers 
credit  for  a  like  sum.  This  letter  clearly  In- 
dicated to  defendant  such  would  be  done. 
Defendant  could  not  read  this  letter  without 
knowing  that  the  money  was  ultimately  to 
go  to  Casey  ft  Towers,  and,  so  knowing, 
they  would,  as  a  reasonably  prudent  busi- 
ness house,  have  known  that  depositing  the 
proceeds  to  the  credit  of  Salmon  ft  Salmon 
was  simply  the  means  of  transferring  the 
fund,  and  not  otherwise.  They  could  not 
read  this  letter  and  for  a  moment  think  that 
Salmon  ft  Salmon  were  to  get  this  money  for 
their  own  use,  but  the  letter  to  the  con- 
trary told  them  who  was  to  get  the  money, 
and  how  It  was  to  be  used,  and  by  whom  and 
how  the  note  was  to  be  paid,  i.  e.,  by  Casey 
ft  Towers  out  of  the  proceeds  of  cattle  to  t>e 
sold.  That  funds  are  frequently  transferred 
in  the  manner  directed  by  this  letter  is  well 
known.  As  said  In  Bank  v.  Express  Compa- 
ny, 93  U.  S.  185,  23  L.  Ed.  872:  "We  can- 
not close  our  eyes  to  the  well-known  course 
of  business  in  the  country."  Defendant 
knew,  or  ought  to  have  known,  from  the 
tenor  of  this  letter  tliat  Salmon  ft  Salmon 
would  credit  Casey  ft  Towers  with  the  pro- 
ceeds when  advised  that  they  had*  received 
such  credit.  It  is  and  was  an  ordinary 
method  of  transferring  funds. 

So  that  up  to  this  point,  I.  e.,  the  discount- 
ing of  this  note  by  defendant  we  have  Casey 
ft  Towers,  as  a  firm,  and  O,  M.  Casey  and  W. 
A.  Towers,  individually,  liable  to  defendant 
for  $20,000  and  the  accruing  interest.  In  ad- 
dition, G.  Y.  Salmon  was  Individually  liable 
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eitber  the  liability  of  Casey  &  Towers,  or 
the  Individual  liability  of  O.  Y.  Salmon,  one 
of  tlie  copartners. 

So  the  matter  stood  until  AprU  1,  1904, 
when  the  Salmon  &  Salmon  notes  were  given. 
In  the  meantime  Q.  M.  Casey  had  died,  and 
the  firm  of  Casey  &  Towers  was  dissolved, 
and  not  only  so,  but  was  likewise  insolvent, 
so  the  evidence  runs.  Then  we  have  the  un- 
usual occurrence  of  a  city  bank  sending  out 
a  representative  to  one  of  its  country  cor- 
respondents to  get  a  settlement  The  settle- 
ment, so  far  as  this  note  of  $20,000  was  con- 
cerned, was  that  O.  T.  Salmon,  who  was  lia- 
ble as  Indorser  to  defendant,  issued  a  new 
note  in  the  name  of  Salmon  &  Salmon  to  de- 
fendant to  discharge  bis  own  liability.  This 
he  did  without  consultation  with  his  copart- 
ner, and  without  his  knowledge  or  consent 
Salmon  &  Salmon  was  not  bound  by  the  act 
of  Casey  expressed  in  the  latter  part  of  the 
letter,  nor  was  the  firm  bound  by  this  new 
note,  which  was  the  sole  act  of  one  partner 
In  an  attempt  to  use  the  assets  of  the  firm 
to  liquidate  a  personal  liability.  Defendant 
cannot  complain,  because  it  must  have  known 
on  April  1st  that  it  had  but  two  sources  to 
look  to  for  the  payment  of  the  $20,000  note, 
i  e.,  the  property  of  Casey  &  Towers,  insol- 
vent, and  so  known  to  be  at  the  time,  and  O. 
Y.  Salmon,  the  indorser.  With  its  agent 
present,  defendant  takes  the  note  signed  Sal- 
mon &  Salmon,  by  O.  Y.  Salmon,  without  the 
consent  of  H.  W.  Salmon.  After  receiving 
the  note,  they  receivM  interest  thereon  and 
payment  thereof  out  of  the  assets  of  Salmon 
&  Salmon,  a  firm  In  fact  Insolvent,  but  not 
known  to  be  insolvent  unless  the  singular  ac- 
tion of  defendant  in  sending  a  man  out  for 
an  adjustment  might  indicate  its  knowledge 
of  the  firm's  condition.  That  the  defendant 
got  the  sum  of  $20,000  and  certain  monthly 
interest  payments  from  Salmon  &  Salmon  is 
thoroughly  shown.  The  conduct  of  defendant 
with  the  knowledge  It  had  from  the  letter  is 
such  as  to  work  a  fraud  upon  the  firm  of 
Salmon  &  Salmon  and  its  creditors,  repre- 
sented in  this  case  by  the  trustee,  plaintiff 
herein.  We  conclude  that  defendant  is  lia- 
ble for  the  amounts,  both  principal  and  in- 
terest, received  upon  this  note,  unless  reliev- 
ed therefrom  by  certain  other  contentions  by 
it  urged,  which  we  next  discuss. 

3.  Defendant  urges  several  reasons  why  It 
should  not  be  held  liable: 

(a)  It  first  says  that  the  notes,  both  the 
original  and  subsequent  ones,  were  treated 
by  Salmon  &  Salmon  as  representing  their 
liabilities.  What  we  have  said  about  the  let- 
ter sent  with  the  $20,000  note,  and  the  note 
taken  in  lieu  thereof,  in  paragraph  2  disposes 
of  this  contention. 

(b)  Next  d^endant  saya:     "Bven  though 


on,  there  was  a  valuable  consideration  for 
the  giving  of  the  new  notes,  which  the  part- 
nership ultimately  paid."  This  contention  is 
not  borne  out  by  the  facta.  The  firm  never 
admitted  liability  thereon.  Under  the  evi- 
dence all  that  was  done  can  be  thus  summed 
up:  <3.  Y.  Salmon  recognized  his  liability  as 
Indorser  on  the  Casey  &  Towers  note;  that 
as  a  member  of  the  firm  of  Salmon  &  Salmon 
he  could  not  afford  to  be  sued  on  his  contract 
88  an  indorser ;  that  without  the  knowledge 
or  consent  of  his  copartner  he  undertook  to 
cancel  his  liability  by  giving  a  firm  note; 
that  after  so  giving  It  either  he  or  Casey 
paid  it  out  of  the  firm  money.  Cases  cited  by 
defendant  are  not  in  point,  and  do  not  bear 
them  out  in  this  connection. 

(c)  It  then  contends  that  there  was  rati- 
fication by  the  firm.  The  evidence  does  not 
so  show.  MaJ.  H.  W.  Salmon  said  he  never 
heard  of  the  notes  until  some  three  or  four 
days  before  the  trial.  O.  Y.  Salmon  alone 
could  not  ratify  an  unauthorized  act  any 
more  than  he  could  divert  the  firm  assets  to 
pay  his  own  debt  It  would  be  a  peculiar 
state  of  the  law  to  say  that  G.  Y.  Salmon 
alone  could  not  legally  bind  the  firm  by  giv- 
ing the  firm's  note  to  pay  his  individual  ob- 
ligation, which  Is  the  reading  of  the  law,  and 
yet  say  that,  after  he  had  done  so,  he  alone 
could  so  ratify  the  unlawful  act  as  to  make 
it  binding.  Consent  and  knowledge  uiKtn  the 
part  of  the  other  copartners  must  be  shown 
Just  as  much  in  the  ratification  as  In  the 
original  note.  Without  the  consent  of  H.  W. 
Salmon,  his  copartner,  O.  Y.  Salmon  could 
not  bind  the  firm  by  the  notes  given,  nor 
without  that  consent  can  he  bind  the  firm  by 
attempted  ratification.  Thomas  M.  Casey's 
powers  were  no  greater  than  those  of  G.  Y. 
Salmon.  They  were  both  mere  agents  of  the 
firm ;  one,  by  reason  of  being  a  partner,  and 
the  other,  by  reason  of  being  a  manager. 
One  had  no  greater  authority  than  the  other. 

(d)  Next,  It  is  urged:  "The  moneys  were 
paid  voluntarily  by  Salmon  &  Salmon  with  a 
full  knowledge  of  the  facts,  and  cannot  be 
recovered  by  their  trustee."  This  statement 
of  the  law  is  well  enough  if  It  accorded 
with  the  facts.  The  firm  of  Salmon  &  Sal- 
mon never  voluntarily  paid  this  money.  It 
was  paid  by  the  agents  of  the  firm  in  fraud 
of  the  firm's  rights,  and  without  knowledge 
of  one  member  of  the  firm.  Had  G.  Y.  Sal- 
mon or  T.  M.  Casey  on  April  1,  1904,  taken 
$20,000  In  cash  out  of  the  vaults  of  the  bank 
without  the  consent  of  H.  W.  Salmon  and 
paid  G.  Y.  Salmon's  personal  obligation  as  an 
Indorser  on  this  note  to  defendant  would  it 
be  said  for  a  moment  that  the  firm  of  Salmon 
&  Salmon  could  not  have  recovered  from  de- 
fendant? We  think  not  Yet  such  a  pay- 
ment stands  In  no  better  light  than  th«  par 
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tUtl  paynMntB,  made  oat  ot  the  flrm  assetB, 
on  this  nnauthorized  note,  and  without  the 
knowledge  or  consent  of  H.  W.  Salmon. 
When  defendant  took  the  note  from  G.  T. 
Salmon,  signed  "Salmon  &  Salmon,"  to  dis- 
charge the  Individual  llabUity  of  G.  X.  Sal- 
mon, It  was  a  fraud  upon  the  flrm,  to  which 
defendant  was  a  party,  and  all  subsequent 
transactions  were  tainted  with  this  fraud. 

(e)  Lastly,  It  Is  urged:  "Tblg  Is  an  action 
for  money  had  and  received,  and  the  plaintiff 
has  made  no  showing  to  entitle  him  to  recov- 
er moneys  which  in  equity  and  good  con- 
science the  defendant  stiould  return."  If  we 
have  correctly  analyzed  the  situation  at  the 
time  the  Salmon  ft  Saimon  note  was  given 
on  April  1,  1904,  and  if  the  conduct-  of  de- 
fendant in  taking  said  note  without  the  con- 
sent of  MaJ.  Salmon  thereto  operated  as  a 
fraud  upon  the  flrm,  then  there  is  complete 
room  for  equity  and  good  conscience.  De- 
fendant knew  that  It  was  getting  the  firm's 
obligation  for  an  Individual  debt,  and  when 
it  got  the  money  It  knew  it  came  from  the 
firm  assets. 

We  are  clearly  of  ihe  opinion  that  as  to 
this  note  and  the  payments  thereon,  both 
principal  and  interest,  the  court  nisi  was  in 
error. 

4.  As  to  the  first  |10,000  note  given  by 
Casey  ft  Towers,  the  letter  sent  with  It  is 
not  so  strong  as  the  letter  accompanying  the 
$20,000  note  Just  discussed.  Whilst  this  is 
tme,  we  are  of  the  opinion  that  the  fact 
therein  Indicated,  to  the  effect  that  G.  Y.  Sal- 
mon alone  was  the  indorser  and  not  Salmon 
ft  Salmon,  was  sufficient  to  put  defendant  up- 
on inquiry  as  to  the  character  of  this  note. 
This,  coupled  with  what  was  done  on  April 
1,  when  defendant's  agent  saw  and  knew 
that  H.  W.  Salmon  was  not  present,  was  suf- 
ficient to  take  the  counts  involving  the  sums 
paid  on  this  note  to  the  Jury  or  to  the  court 
sitting  as  a  Jury. 

The  Judgment  should  be  reversed,  and  the 
cause  remanded  to  be  further  proceeded  with 
In  accordance  with  the  views  herein  express- 
ed.   It  is  BO  ordered. 

VALLIANT,  C.  J.,  and  FOX  and  WOOD- 
SON, JJ.,  concur.  BURGESS  and  LAMM, 
JJ.,  dissent.  GANTT,  J.,  being  a  creditor  of 
the  Salmon  estate,  does  not  sit 


STATB  ex  rcL  POTTER  et  al.  v.  RILEY. 

(Supreme  Conrt  of  Missouri.     April  13,  1909. 
Rehearing  Denied  May  1,  1009.) 

1.  JuDGUENT  (|  354*)— Vaoatino  Judouert 
—Motions  — iBBEOTTLABiTiEs  Appabent  of 
Recobd. 

A  motion  under  Rev.  St  1889,  }  796  (Ann. 
St  1906,  p.  758),  authorizing  the  setting  aside 
of  Judgments  for  irregularity  on  motion  made 
within  three  years  after  the  term  at  which  the 


judgment  was  rendered,  must  be  based  on  an 
Irregularity  patent  on  the  record. 

[Ed.   Note. — For  other  cases,   see  Judgment, 
Cent  Dig.  }  601 ;  Dec  Dig.  f  354.*] 

Z  JlTDGMENT  (\  3S6*)— Vacatino  Juuoueni 

—Motions— Natube  of  Remedy— "Wbit  of 

Ebbob  Cobau  Nobis." 

A  motion  to  vacate  a  judgment  on  the 
ground  that  it  was  entered  after  the  death  of 
the  party  against  whom  it  was  rendered  and 
supported  by  evidence  dehor;  the  record  takes 
the  place  of  the  common-law  writ  of  error 
coram  nobis,  the  purpose  of  which  was  to  make 
apparent  to  the  court  by  evidence  dehors  the 
record  of  some  error  which  did  not  appear  of 
record  and  which  was  unknown  to  the  court, 
and,  where  death  did  not  appear  of  record  but 
had  to  be  shown  by  evidence,  the  writ  of  error 
coram  nobis  was  the  common-law  remedy. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent.  Dig.  i  664;    Dec.  Dig.  t  336.*  , 

For  other  definitions,  see  Words  and  Phrases, 
vol.  8,  pp.  7536,  7838.] 

3.  Judoment  (J  882*)- Vaoatino  Judojcent 
—Motions— Pbbsons  Entitled  to  Belief. 

A  motion  to  set  aside  a  judgment  dismiss- 
ing the  cause  after  the  death  of  plaintiff,  suing 
to  have  a  deed  adjudged  a  mortgage,  and  ob- 
taining a  judgment  determining  that  the  deed 
was  a  mortgage  and  appointing  a  referee  to 
take  an  accounting  between  the  parties,  is  prop- 
erly filed  by  plaintiff's  heirs  at  law,  for  they 
are  privies  to  the  record  as  heirs  and  are  in- 
jured by  the  judgment  of  dismissal. 

[EM.  Note.— For  other  cases,  see  Judgment, 
Cent  Dig.  |  723;    Dec  Dig.  {  382. •] 

4.  Judouent  (f  834*)— Wbit  of  Ebbob  Cob- 
Au  Nobis. 

A  writ  of  error  coram  nobis  can  only  be 
procured  by  one  who  is  a  party  or  privy  to  the 
record  or  injured  thereby. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent  Dig.  %  641 ;  Dec.  Dig.  i  334.*] 

6.  Attobnet  and  Client  (g  76*)— Tebmina- 
TiON  OF  Relation— Death  of  Client. 
The  death  of  the  client  terminates  the  re- 
lation of  attorney  and  client 

[Ed.  Note. — For  other  cases,  see  Attorney  and 
Client  Cent  Dig.  i  127;  Dec.  Dig.  |  76.*] 

6.  Judgment  (J  486*)— CJoixatebal  Attaok— 
Death  of  Pabtt. 

Where  a  party  dies  pending  a  suit  wherein 
the  court  has  acquired  jurisdiction  of  the  person 
and  subject-matter  before  the  rendition  of  judg- 
ment, and  a  judgment  is  rendered  against  the 
Jiarty  witbout  any  showing  of  such  death,  the 
udgment  is  voidable  only  and  cannot  be  col- 
laterally attacked. 

[Ed.  Note.— For  other  cases,  see  Judgment 
Cent.  Dig.  }  022 ;   Dec.  Dig.  {  486.*] 

7.  Judgment  (8  486*)— Collatebal  Attaok—' 
Death  or  Paety  Befobe  Suit. 

But  where  the  party  was  dead  at  the  time 
of  the  institution  of  the  suit,  the  judgment  is 
void  and  may  be  collaterally  attacked.' 

[Ed.  Note. — For  other  cases,  see  Judgment 
Cent  Dig.  f  922;   Dec  Dig.  |  486.*] 

8.  DisiassAi,  AND  Nonsuit  (|  48*)— Valid- 
ity. 

An  order  of  dismissal  entered  at  a  term 
subsequent  to  the  rendition  of  a  final  judgment 
in  the  cause  is  void. 

[Ed.  Note.— For  other  cases,  see  Dismissal 
and  Nonsuit  Cent  Dig.  {  96;  Dec.  Dig.  S 
48.*] 
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nnaiiy  aucmittea  to  tne  court  ana  not  aiter- 
ward,  an  order  of  dismissal  entered  while  the 
whole  case  was  under  submission  and  before 
the  rendition  of  judgment  ia  void  on  the  face 
of  the  record. 

[Ed.  Note. — For  other  cases,  see  Dismissal 
and  Nonsuit,  Cent  Dig.  {  15 ;   Dec  Dig.  {  7.*] 

10.  MAKDAifTTS   (I   164*)— Plkadinq— Admis- 
sions. 

The  matters  well  pleaded  by  relator  In 
mandamus  and  not  denied  by  respondent  in 
express  terms  are  admitted  as  true. 

[Ed.  Note.— For  other  cases,  see  Mandamus, 
Cent.  Dig.  |  349;   Dec  Dig.  i  164.*] 

11.  Judgment  (8  217*)— Final  Judgment. 

A  decree  adjudging  deeds  to  be  mortgages, 
and  appointing  a  referee  to  take  evidence  on 
the  questions  of  the  value  of  the  improvements 
placed  on  the  lands  by  defendant  and  the 
amount  of  the  mortgage  debt,  was  not  final,  and 
there  could  be  no  final  decree  until  the  report 
of  the  referee  and  the  exceptions  thereto  had 
been  passed  on  by  the  court 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent.  Dig.  S  394;    Dec  Dig.  t  217.*] 

12.  Judgment  ({  217*)— "Final  Judgment" 
— "inteblocutobt  judgment." 

Generally  a  judgment  which  at  once  dis- 
poses of  the  entire  controversy,  settling  the 
rights  of  the  parties,  leaving  nothing  for  fur- 
ther consideration,  is  final,  while  a  jud^ent 
which  merely  settles  some  preliminary  point  or 
reserves  for  future  determination  some  detail 
essential  to  the  complete  adjustment  of  the  liti- 
gation is  not  final  but  interlocutory  only. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent  Dig.  |  394;    Dec.  Dig.  {  217.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  3,  pp.  27T4-2798 ;  vol.  8.  p.  7663 ;  vol.  4, 
pp.  3712-3714;    vol    8,  p.  7692.] 

13.  Dismissal  and  Nonsuit  (|  7*)— Powkb 
OF  CouBT— Statutes. 

A  decree  adjudged  that  deeds  were  mort- 
gages, and  appointed  a  referee  to  take  evidence 
on  the  questions  of  the  value  of  improvements 
placed  on  the  lands  by  defendant  and  the 
amount  of  the  mortgage  debt.  The  referee 
made  a  report,  but  no  hearing  was  had  thoieon 
and  exceptions  taken  thereto.  Held,  that  though 
Rev.  St.  1899,  §  714  (Ann.  St.  1906,  p.  711), 
provides  that  the  exceptions  to  the  referee  s 
report  shall  be  argued  without  delay,  the  cause 
was  not  finally  submitted  to  the  court  within 
section  639  (paRe  658),  providing  that  plaintiff 
shall  be  allowed  to  dismiss  his  suit  before  the 
cause  is  finally  submitted. 

[Ed.  Note. — For  other  cases,  see  Dismissal 
and  Nonsuit  Cent  Dig.  §§  15,  16;  Dec.  Dig. 
8  7.*] 

14.  Mandamus   (8  3*)— Adequacy  of  Other 
Remedy. 

Mandamus  does  not  He  to  compel  a  court 
to  set  aside  an  order  di.smissing  a  cause  entered 
after  the  death  of  plaintiff  and  reinstate  the 
cause,  since  the  heirs  of  plaintiff  may  file  a  mo- 
tion  to  vacate  the  judgment  of  dismissal. 

[Rd.  Note.— For  other  cases,  see  Mandamus, 
Cent.  Dig.  §  8;    Dec.  Dig.  I  3.*] 

15.  Judgment  (§  518*)— Vacating  Judgment 
—Direct  Attack. 

A  motion  to  vacate  a  judgment  in  lieu  of 
th»   coninion-lnw    writ    of  error   coram   nol>is    is 


A  judgment  on  a  motion  to  vacate  a  judg- 
ment in  lieu  of  the  common-law  writ  of  error 
coram  nobis  is  a  final  judgment  and  appealable. 
[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  8  478 ;   Dec  Dig.  {  82.*] 

17.  Appeal  and  Ebbob  (8  82*)— Obdebs  Ap- 
pealable—"Special  Obdeb  Afteb  Final 
Judgment." 

A  judgment  of  dismissal  and  for  costs  is  a 
final  judgment,  and  an  order  overruling  a  mo- 
tion to  vacate  the  judgment  is  a  special  order 
after  final  judgment  and  appealable  under  Rev. 
St.  1899,  {  806  (Ann.  St.  1906,  p.  769),  author- 
izing  an  appeal  from  any  special  order  after 
final  judgment. 

[EM.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  I  478;    Dec  Dig.  {  82.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  7,  p.  6586.] 

In  Banc.  Mandamos  by  the  State,  on  the 
relation  and  to  the  nse  of  Jane  G.  Potter  and 
others,  against  Henry  C  BUey,  to  compel  re- 
spondent to  set  aside  an  order  of  dismissal 
of  a  cause  and  to  reinstate  the  cause.  Per- 
emptory writ  denied. 

Fordyce,  Holliday  t  White,  for  plalntUTs. 
h.  R.  Thomason,  for  respondent 

GRAVES,  J.  This  is  an  original  proceed- 
ing in  this  court  by  which  relators  seek  by 
mandamus  to  compel  Hon.  Henry  C.  Riley, 
judge  of  the  circuit  coart  of  Mississippi  coun- 
ty, to  set  aside  an  order  of  dismissal  hereto- 
fore entered  by  him  In  said  court  in  a  cause 
then  pending  wherein  James  M.  Potter  was 
plaintiff  and  Thomas  Builivant  et  at.  were 
defendants,  and  to  reinstate  the  cause  and  to 
proceed  with  said  cause,  and  to  hear  and  de- 
termine the  same.  This  court  issued  its  al- 
ternative writ  of  mandamus,  the  allegations 
of  which  are,  in  substance,  as  follows:  That 
relator  and  one  Francis  J.  BuUlvant,  son  of 
Thomas  BuUlvant  are  the  only  heirs  at  law 
of  James  JI.  Potter,  deceased,  who  died  Jan- 
uary 5,  1896;  that  relators  are  all  nonresi- 
dents of  Missouri,  but  said  Francis  J.  BuUl- 
vant is  a  resident  of  Missouri ;  that  two  re- 
lators (naming  them)  are  minors  and  appear 
by  their  next  friend,  Samuel  W.  Ford.vce; 
that  at  the  time  of  his  death  James  M.  Potter 
was  the  owner  of  certain  real  estate  In  But- 
ler county.  Mo.;  that  In  September,  1890. 
said  James  M.  Potter  Instituted  In  the  circuit 
court  of  Butler  county  an  equitable  action 
against  Thomas  BuUlvant.  Stephen  M.  Chap- 
mau,  and  others  to  determine  their  respective 
rights  and  Interests  In  and  to  said  real  es- 
tate; that  a  change  of  venue  In  said  cause 
was  granted  to  the  circuit  court  of  Mississip- 
pi county  :  that  said  cause  was  dismissed  as 
to  all  defendants  except  BuUlvant  and  Chap- 
man; that  on  October  12,  1892,  said  cause 
was  finally  submitted  upon  the  pleadings  and 


•For  oLbcr  cases  see  same  topic  and  sectioD  NUMBER  Id  Uec.  &  Am.  Digs.  1907  to  date,  ft  Reporter  iDdezo 


Mo) 


BTATE  V.  RILEY. 


64» 


evidence  In  the  nld  clrcnlt,  over  which  re- 
spondent. Henry  C.  Riley,  presided  as  the 
regnlar  Judge  thereof;  tliat  the  court  made 
and  entered  of  record  a  decree  determining 
that  the  said  James  M.  Potter  was  the  owner 
of  said  real  estate,  and  that  certain  deeds 
given  by  said  James  M.  Potter  to  Thomas 
BuUlvant  were  in  fact  mortgages,  and  by 
consent  of  all  parties  to  the  cause  appointed 
J.  Perry  Johnson  as  a  referee  to  determine 
the  value  of  certain  Improvements  in  said 
land  erected  by  Bullivant,  and  to  take  an  ac- 
counting between  the  parties;  ttiat  said  de- 
cree was  final,  and  no  appeal  was  taken 
therefrom;  that  the  referee  made  and  filed 
hia  report,  to  which  Bullivant  and  Chapman 
filed  exertions ;  that  before  said  exceptions 
were  passed  upon  by  the  court  the  said  Pot- 
ter died  on  the  date  aforesaid ;  that  on  April 
7,  1896,  the  death  of  James  M.  Potter  not 
having  been  suggested  to  the  court  in  said 
cause,  on  the  motion  of  Ij.  D.  Qrove,  who 
had  been  the  attorney  of  record  for  said  Pot- 
ter, the  respondent,  as  Judge  of  said  court, 
wrongfully  and  unlawfully  entered  an  order 
or  Judgment  of  dismissal  In  said  cause ;  that 
James  M.  Potter  died  intestate,  and  no  ad- 
ministration had  been  had  upon  tils  estate, 
and  all  his  real  estate  has  descended  to  re- 
lators and  S*ranciB  J.  Bullivant ;  that  on  Oc- 
tober 8,  1907,  relators  filed  their  written  mo- 
tion in  said  cause  and  in  said  court  request- 
ing said  court  to  set  aside  said  order  of  dis- 
missal and  reinstate  said  cause;  that  re- 
q;>ondent  wrongfully  overruled  said  motion, 
and  refused  to  reinstate  said  cause ;  that  re- 
spondent at  all  said  .times  was  and  is  now 
the  Judge  of  said  court ;  that  in  making  said 
order  of  dismissal  respondent  violated  section 
6S9,  Rev.  St.  1899  (Ann.  St  1906,  p.  658); 
that  said  cause  liad  been  finally  submitted 
to  respondent,  and  he  had  no  legal  right  to 
divmiss  the  same;  that  said  dismissal  was 
after  a  final  decree  and  Judgment  had  been 
entered  in  the  said  cause,  and  after  the  term 
had  expired  at  which  said  decree  was  enter- 
ed,-contrary  to  the  laws  of  this  state;  that 
the  respondent  tiad  no  right  to  dismiss  the 
cause  upon  the  motion  and  suggestion  of  L. 
D.  Grove,  because  his  authority  to  act  ter- 
minated with  the  death  of  Potter;  ttiat  the 
respondent  at  the  time  individually  knew  of 
the  death  of  Potter ;  that  the  death  of  Potter 
had  been  su^ested  in  another  case  pending 
in  respondent's  court  on  the  same  day  that 
the  order  of  dismissal  was  made;  that  it  is 
the  legal  and  ministerial  duty  of  respondent 
to  set  aside  such  order  and  Judgment  of  dis- 
missal and  reinstate  said  cause;  that  said 
Stephen  M.  Chapman  has  recently  instituted 
suit  against  relators  in  Butler  county,  in 
which  he  seeks  to  quiet  title  in  him  to  the 
lands  involved  in  the  Potter  suit  aforesaid; 
that  Francis  J.  Bullivant  has  refused  to  Join 
relators  herein,  although  requested  bo  to  do; 
that  relators  will  be  unable  to  present  all  the 
facts  as  to  the  title  to  this  land,  if  called  up- 
on to  defend  the  suit  in  Butler  county,  last 


above  stated,  owing  to  the  fact  that  many  of 
the  witnesses  have  since  died,  and  the  notes 
of  their  testimony  In  the  Potter  case  have 
been  lost  or  destroyed;  that  relators  have 
used  due  diligence  in  attempting  to  enforce 
their  rights  (here  following  is  a  statement 
of  the  distant  residence  of  relators,  alleging 
same  to  be  In  Nova  Scotia,  others  in  Canada, 
and  that  two  are  minors) ;  that  they,  the  re- 
lators, have  no  adequate  remedy  at  law.  This 
is  followed  by  a  prayer  for  our  writ  of  man- 
damus. Such  are  the  facts  recited  In  the 
alternative  writ 

By  way  of  return  the  respondent  says: 
That  he  admits  that  he  is  Judge  of  the  cir- 
cuit court  of  Misslssli^i  county ;  admits  mak- 
ing the  order  of  dismissal;  that  he  denies 
having  any  knowledge  of  the  death  of  Potter, 
either  individually  or  otherwise;  that  said 
order  was  made  on  the  application  of  L.  D. 
Orove,  an  attorney  at  law,  who  was  attorney 
of  record  for  Potter,  who,  at  the  time,  repre- 
sented he  was  attorney  for  Potter ;  that  said 
order  so  made  is  not  void,  nor  subject  to  col- 
lateral attack,  nor  to  be  set  aside  upon  mo- 
tion unless,  motion  be  made  within  three 
years.  The  return  then  proceeds  in  this  lan- 
guage: 

"Respondent  further  says  that  on  hereto- 
fore the day  of  April,  1906,  and  at  the 

regular  April  term  of  the  circuit  court  of 
Mississippi  county,  Missouri,  one  Francis  J. 
Bullivant,  as  an  heir  at  law  of  the  said 
James  M.  Potter,  presented  to  the  court  his 
motion  to  set  aside  the  order  of  dismissal 
made  and  entered  in  the  cause  wherein  said 
James  M.  Potter  was  plaintiff  and  Thomas 
Bullivant  and  others  defendants;  that  upon 
the  presentation  of  said  motion  It  was  stipu- 
lated and  agreed  by  the  parties  thereto  that 
the  said  James  M.  Potter  was  dead  at  the 
time  said  Judgment  and  order  of  dismissal 
was  entered ;  that  upon  the  bearing  of  said 
motion  it  was  further  shown  to  the  court, 
by  the  introduction  in  evidence  of  certified 
copies  of  the  land  records  of  Butler  coun- 
ty, Missouri,  the  situs  of  the  lands  In  contro- 
versy in  said  suit,  that  the  said  James  M. 
Potter,  the  plaintiff  in  said  cause,  had  by 
bis  general  warranty  deed  dated  January 
3,  189G,  and  which  said  deed  is  duly  re- 
corded In  Book  No.  53,  at  page  141,  the  same 
being  one  of  the  land  records  of  Butler 
county,  Missouri,  conveyed  to  Jane  C.  Pot- 
ter, one  of  the  relators  herein,  said  lands; 
that  it  was  further  shown  to  the  court  that 
the  said  Jane  C.  Potter  had  by  her  quitclaim 
deed,  dated  the  19th  day  of  April,  1901,  and 
recorded  in  Book  No.  49,  at  page  488,  the 
same  being  one  of  the  land  records  of  Butler 
county,  Missouri,  Conveyed  all  her  right,  title, 
and  interest  in  and  to  said  lands  to  parties 
other  than  the  relators  herein  or  either  of 
them.  Respondent  further  says,  that  upon 
the  hearing  of  the  motion  of  the  relators  to 
set  aside  the  Judgment  and  order  of  dismissal 
and  reinstate  the  cause  of  James  M.  Potter" 
versus  Thomas  Bullivant  and  others,  it  waa 
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Ing  of  relators'  said  motion,  the  relators  have 
an  adeQnate  remedy  by  appeal.  All  o{  which 
is  respectfully  submitted." 

To  this  return,  relators  filed  their  plea,  in 
substance  as  follows:  They  deny  that  L.  D. 
Grove  represented  to  respondent  that  he  was 
attorney  for  James  M.  Potter  when  the  order 
of  dismissal  was  made.  Tliey  aver  that  it 
is  mandatory  upon  respondent  to  reinstate 
and  redocket  the  cause.  They  aver  that  sec- 
tion 796,  referred  to,  bat  not  specifically 
named  in  respondent's  return,  is  not  appli- 
cable to  this  case.  They  deny  that  upon 
the  hearing  of  the  motion  of  Francis  J.  Bul- 
livant  any  deeds  or  certified  copies  thereof 
were  introduced  showing  that  James  M.  Pot- 
ter bad  conveyed  to  parties  other  than  rela- 
tors. They  aver  that  the  alleged  deed  from 
James  M.  Potter  to  Jane  C.  Potter,  who  is 
one  of  the  relators  herein,  was  notoriously 
fraudulent  and.  void,  and  was  never  in  fact 
executed,  and  that  at  the  time  it  was  claim- 
ed that  it  was  executed  the  said  James  M. 
Potter  was  in  extremis  and  was  in  an  un- 
conscious and  comatose  condition,  and  be- 
cause .the  said  alleged  instrument  does  not 
describe  the  lands  with  such  particularity 
as  to  convey  the  same.  They  further  say 
that  at  the  hearing  of  their  motion  on  Oc- 
tober 8.  1907,  It  was  stipulated  that  James 
M.  Potter  died  December  30,  1895,  and  that 
relators  and  Francis  J.  Bullivant  were  his 
heirs  at  law.  Relators  further  say  that  at 
the  bearing  of  said  motion  It  would  have 
been  shown  by  evidence  that  Potter  died  in- 
testate, and  that  the  deeds  above  mentioned 
were  void,  and  that  relators  and  Francis  J. 
Bullivant  were  the  heirs  at  law  of  Potter; 
but  the  respondent  Informed  the  attorneys 
of  the  relators  at  the  time  that  the  matters 
Involved  were  well  known  to  him,  as  be  was 
Judge  in  the  former  proceedings,  and  he  did 
not  care  to  go  into  them,  and  thereupon  over- 
ruled relators'  motion  as  aforesaid.  Rela- 
tors further  aver  that  at  the  time  there  was 
on  file  and  of  record  a  stipulation  in  said 
cause  showing  the  death  of  Potter  on  De- 
cember 30,  1895,  and  showing  that  relators 
and  Francis  J.  Bullivant  were  his  heirs  at 
law,  and  that  they  have  no  adequate  remedy 
by  appeal.  The  pleading  then  concludes  with 
a  prayer  for  the  remedies  asked  in  the  al- 
ternative writ 

To  this  pleading,  respondent  filed  no  rep- 
lication. 

This  court  appointed  Hon.  Arthur  L.  Oliv- 
er as  a  commissioner  to  take  the  testimony 
in  the  cause  and  report  the  same,  together 
with  bis  finding  of  facts,  to  this  court.  Such 
has  been  done,  and  the  findings  so  found  by 
the  commissioner  are  as  follows: 

"first.  I  find  that  the  relators,  Jane  C. 
Potter,  Dexter  D.  E.  Potter,  Mary  C.  Na- 


and  surviving  heirs,  as  children  and  grand- 
children of  one  James  M.  Potter.  That  the 
said  James  M.  Potter  died  intestate  on  or 
about  the  30th  day  of  December,  1895.  That 
the  respondent,  Henry  C.  Siley,  Is  and  was 
at  all  times  mentioned  In  relators'  petition 
the  duly  elected,  qualified,  and  acting  Judge 
of  the  circuit  court  of  Mississippi  county,  Mo. 

"Second.  I  find  that  prior  to  the  death  of 
the  said  James  M.  Potter,  during  the  month 
of  September,  1800,  he,  the  said  James  M. 
Potter,  instituted  a  suit  in  equity  against  one 
Thomas  Bullivant,  Stephen  M.  Chapman, 
Charles  F.  Hendridcs,  Byrd  Duncan,  Patrick 
Harmon,  and  Wm.  F.  Neal,  defendants,  in 
the  circuit  court  of  Butler  county,  wherein 
it  was  sought  by  the  plaintiff,  Potter,  to  have 
certain  alleged  incumbrances  set  aside,  which 
had  theretofore  been  givm  by  him  on  his 
lands  located  in  Butler  county,  Mo.,  or  to 
have  the  status  of  these  incumbrances  deter- 
mined by  the  court  That  this  original  suit 
was  transferred  by  change  of  venue  to  the 
circuit  court  of  Mississippi  county.  Mo., 
where  the  cause  of  action  was  tfiere  dismiss- 
ed as  to  all  defendants  except  Thomas  J. 
Bullivant  and  Stephen  M.  Chapman.  That 
in  October,  1892,  the  issues  of  this  original 
suit  were  finally  submitted  to  the  respondent, 
H.  C.  Riley,  as  Judge  of  the  circuit  court  of 
Mississippi  county  aforesaid,  and  a  Judgment 
(which  was  not  ottered  in  the  hearing  before 
me)  was  by  him  rendered  In  favor  of  the 
plaintiff,  James  M.  Potter.  That  thereupoD 
one  J.  Perry  Johnson  was  appointed  as  ref- 
eree to  ascertain  and  determine  the  value 
of  certain  improvements  on  the  lands  then  in 
litigation,  and  that  said  referee  thereafter 
filed  his  report,  to  which  the  defendants  Bul- 
livant and  Chapman  filed  their  exceptions. 

"Third.  I  further  find  that  thereafter, 
while  the  exceptions  to  the  referee's  report 
of  defendants  Bullivant  and  Chapman  were 
pending  in  said  circuit  court  of  Mississippi 
county,  and  before  they  were  ruled  upon  by 
the  respondent,  H.  C.  Riley,  one  L.  D.  Grove, 
who,  I  find,  was  acting  as  the  attorney  of 
James  M.  Potter  in  his  lifetime,  appeared  as 
Potter's  attorney  on  the  7th  day  of  April, 
1896,  and  bad  the  following  order  made  on 
record: 

"  'James  M.  Potter,  Plaintiff,  vs.  Thomas 
Bullivant  et  al.,  Defendants.  From  Butler 
County.  Now  comes  the  plaintiff,  by  attor- 
ney, and  on  motion  this  cause  is  dismissed. 
It  is  therefore  considered  and  adjudged  by 
the  court  that  the  defendants  recover  of  and 
from  the  plaintiff  the  costs  and  charges  here- 
in expended,  and  that  execution  issue  there- 
for.' 

"I  find  that,  at  the  time  the  above  order 
was  made,  James  M.  Potter,  the  plaintiff, 
had  then  been  dead  about  three  months,  but 
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the  evidence  falls  to  show  that  any  erldence 
of  death  was  ever  made  to  the  court  at  or 
prior  to  that  time,  or  that  the  court  ot  Its 
own  knowledge  knew  of  Potter's  death.  The 
evidence  does  show  that  on  the  same  day, 
In  another  and  different  suit  wherein  James 
M.  Potter  was  defendant,  his  death  was  su;;- 
gested  and  not  denied,  and  one  Jane  Potter 
was  made  party  defendant 

"Fourth.  Your  commissioner  further  finds 
that  thereafter,  to  wit,  on  the  8tb  day  of 
October,  1007,  the  relators  herein,  by  their 
attorneys,  filed  a  motion  in  the  circuit  court 
of  Mississippi  county,  wherein  they  sought 
to  have  the  court  set  aside  the  order  of  dis- 
missal made  in  the  case  of  James  M.  Potter 
T.  Thomas  J.  BuUivant  et  al.  on  the  7th  day 
of  April,  1896,  and  that  said  motion  was  by 
the  respondent,  H.  C.  Riley,  overruled.  That 
at  the  time  of  the  submission  of  this  motion, 
on  October  8th,  1907,  it  was  stipulated  and 
admitted  by  the  parties  in  said  motion,  and 
offered  before  the  respondent,  H.  C.  Riley, 
In  support  of  said  motion,  the  following: 
'First.  That  James  M.  Potter,  the  plaintiff 
In  the  above-entitled  suit,  died  on  or  about 
the  30th  day  of  December,  1895,  and  before 
the  order  of  dismissal  was  made  In  said  suit 
Second.  That  Eliza  Buchner,  Mary  G.  Na- 
smith,  Jane  C.  Potter,  Dexter  D.  E.  Potter, 
Edith  Potter,  and  Robert  Potter,  together 
with  Francis  J.  Bulllvant,  are  Interested  as 
heirs  at  law  of  James  M.  Potter,  deceased, 
who  was  formerly  the  plaintiff  in  the  above- 
styled  suit' 

"I  further  find  that  at  the  time  of  the 
submission  of  relators'  motion  In  October, 
1907,  there  was  no  evidence  introduced  on 
the  hearing  of  said  motion  In  the  circuit 
court  of  Mississippi  county.  Mo.,  and  before 
the  respondent,  showing  that  James  M.  Pot- 
ter had  prior  to  his  death  conveyed  the  lands 
in  controversy ;  but  that  on  another  and  dif- 
ferent motion  filed  by  one  Francis  J.  Bulll- 
vant (who  is  not  a  party  to  this  suit)  on 
April,  190^,  and  passed  upon  by  the  respond- 
ent on  the  6th  day  of  October,  1906,  defend- 
ants In  that  motion  offered  at  some  time  in 
vacation  certain  exhibits  to  the  respondent 
In  support  of  their  contention  that  said 
James  M.  Potter  bad  conveyed  said  lands  in 
controversy." 

Such  are  the  facts  pleaded  and  the  facts 
proven  in  this  record. 

1.  In  respondent's  brief  we  are  cited  to 
section  795,  Rev.  St  1899  (Ann.  St  1906,  p. 
758),  as  being  of  force  and  vitality  in  this 
cause.  This  section  permits  the  setting  aside 
of  Judgments  for  irregularities  upon  mo- 
tions filed  within  three  years  after  the  terms 
of  their  rendition.  This  motion  was  filed 
long  after  the  expiration  of  the  time  pre- 
scribed by  this  statute,  and,  as  we  take  it, 
was  not  Intended  to  be  a  motion  under  this 
section  of  the  statute.  A  motion  contem- 
plated by  this  statute  must  t>e  one  based  up- 
on an  irregularity  which  is  patent  on  the  rec- 
ord, and  not  one  depending  upon  proof  de- 


hors the  record.  PhtlUps  et  aL  t.  Evans  et 
al.,  Gi  Mo.,  loc.  clt  22;  Latshaw  v.  McNees, 
50  Mo.,  loc.  clt  384;  PoweU  v.  Qott,  13  Mo., 
loc.  clt  461,  53  Am.  Dee.  153. 

The  motion  in  question  is  more  in  the  na- 
ture of  a  writ  of  error  coram  nobis,  the  very 
purpose  of  which  is  to  make  apparent  to  the 
coivt  by  evidence  dehors  the  record  some 
error  of  fact  which  did  not  appear  of  record 
and  which  was  unknown  to  the  court  In 
fact,  if  the  death  does  not  appear  of  record, 
but  must  be  shown  by  evidence  aliunde,  the 
writ  of  error  coram  nobis  is  the  remedy. 
In  this  state  a  motion  to  vacate  the  Judgment 
charging  the  fact  oi  death  and  supported  by 
proof  takes  the  place  of  the  common-law 
writ  of  error  coram  nobis.  The  general  rule 
as  to  the  remedy  is  thus  stated  in  11  Elncy. 
of  Plead.  &  Prac.  p.  84T:  "If,  however,  the 
fact  of  death  must  be  shown  dehors  the 
record,  the  remedy  is  the  writ  of  error  coram 
nobis."  Powell  v.  Gott,  13  Mo.,  loc.  clt  461. 
53  Am.  Dec.  153;  Ency.  of  Plead.  &  Prac. 
vol  5,  pp.  26,  27;  Dugan  v.  Scott,  87  Mo. 
App.,  loc.  clt  669;  Craig  v.  Smith,  65  Mo. 
636. 

In  the  case  of  Craig  v.  Smith,  supra,  there 
was  both  a  patent  error  of  record,  1.  e.,  the 
sheriff's  return,  which  showed  a  non  est 
as  to  the  moving  defendant,  and  an  error  of 
fact,  in  this:  that  the  attorneys  representing 
two  of  the  defendants  (there  being  three. 
Including  the  movant)  bad  filed  an  answer 
for  defendants  without  specifying  for  which 
defendants  the  answer  was  intended,  when 
they  had  no  authority  to  appear  for  but  two, 
and  not  for  the  party  filing  the  motion  to  va- 
cate the  Judgment  The  motion  was  filed 
within  three  years,  and  this  court  treated 
It  both  as  a  motion  in  the  nature  of  a  writ 
of  error  coram  nobis  and  as  a  motion  under 
the  statute,  now  secUon  795,  Rev.  St  1899. 

In  Ency.  of  Plead.  &  Praa  voL  6,  pp.  26, 
27,  supra,  the  office  of  the  writ  is  thus  de- 
scribed and  defined;  "The  office  of  the  writ 
of  coram  nobis  is  to  bring  the  attention  of 
the  court  to,  and  obtain  relief  from,  errors 
of  fact,  such  as  the  death  of  either  party 
pending  the  suit  and  before  Judgment  there- 
in, or  infancy,  where  the  party  was  not  proj)- 
erly  represented  by  guardian,  or  coverture, 
where  the  common-law  disability  still  exists, 
or  insanity,  it  seems,  at  the  time  of  the  trial, 
or  a  valid  defense  existing  in  the  facts  of 
the  case,  but  which,  without  negligence  on 
the  part  of  the  defendant,  was  not  made, 
either  through  duress  or  fraud  or  excusable 
mistake;  these  facts  not  appearing  on  the 
face  of  the  record,  and  being  such  as,  if 
known  in  season,  would  have  prevented  the 
rendition  and  entry  of  the  Judgment  ques- 
tioned." 

In  Powell  v.  Gott,  supra,  we  said:  "This 
was  a  motion  to  set  aside  a  Judgment  ob- 
tained against  an  Infant  who  appeared  by 
attorney.  The  Judgment  was  rendered  in 
1841,  and  the  motion  was  made  in  1817, 
about  tvf 0  years  after  the  defendant  attained 
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of  the  facts  stated  therein.  Tbe  motion  was 
overruled  by  the  circuit  court  This  Is  in 
the  nature  of  a  writ  of  error  coram  nobis. 
The  object  of  this  motion  is  to  correct  an 
error  in  fiict,  upon  which  certain  proceedings 
In  law  have  l)een  based." 

And  in  this  state  it  has  been  held  that  no 
statute  of  limitations  applies  to  such  pro- 
ceeding. Powell  V.  Oott,  13  Mo.  458,  53  Am. 
Dec.  353;  Latshaw  v.  McNees,  50  Mo.,  loc. 
clt.  384.  In  the  latter  case  it  is  said:  "As 
this  error  does  not  appear  uijon  the  face 
of  the  pleadings,  it  can  only  be  brought  to 
the  attention  of  the  court  by  a  proceeding 
in  the  nature  of  a  writ  of  error  coram  nobis. 
The  usual  way  is  by  motion  supported  by 
affidavits  or  evidence.  If  the  motion  is  sus- 
tained, the  husband  and  wife  are  allowed  to 
make  any  defense  to  the  merits  they  may 
have,  and  the  case  is  retried.  This  motion 
is  allowed  at  any  subsequent  term  after 
final  Judgment.  I  know  of  no  statute  of 
limitations  against  such  a  motion.  The  stat- 
ute of  limitations  in  regard  to  irregularities 
applies  to  such  as  appear  on  the  face  of  the 
proceedings,  and  not  to  such  as  are  brought 
before  court  by  evidence  aliunde,  as  in  this 
case.  See  Powell  v.  Gott,  13  Mo.  458,  53  Am 
Dec.  153;  Ex  parte  Toney,  11  Mo.  661; 
Oroner  v.  Smith,  49  Mo.  318 ;  Ex  parte  Page, 
49  Mo.  291." 

The  relators  herein  are  proper  parties  to 
file  such  a  motion  in  the  original  case.  They 
are  the  heirs  at  law  of  Potter,  and  are  in- 
jured by  the  Judgment  They  are  privies  to 
the  record  as  such  heirs  of  Potter,  in  5 
Ency.  of  Plead.  &  Prac.  p.  31,  this  rule  is  an- 
nounced: "A  writ  of  error  coram  nobis  can 
only  be  procured  by  one  who  is  a  party  or 
privy  to  the  record,  or  injured  thereby." 
See,  also,  Holford  v.  Alexander,  Assignee, 
12  Ala.,  loc.  cit  289,  46  Am.  Dec.  253,  where- 
in, on  a  discussion  of  who  can  sue  out  such 
a  writ,  it  was  said:  "It  is  laid  down  in  the 
elementary  books  that  a  writ  of  error  can 
be  brought  by  him  only  who  was  a  party  or 
privy  to  the  record,  or  injured  by  the  Judg- 
ment, and  who  consequently  will  derive  ad- 
vantage from  its  reversal.  Heirs,  executors, 
administrators,  reversioners,  remaindermen, 
terre-tenants,  or  a  husband  who  marries  aft- 
er a  Judgment  against  his  wife,  and  perhaps 
others,  who  are  not  parties  to  the  proceeding 
sought  to  be  revised,  may  Join  in  the  prose- 
cution of  a  writ  of  error."  Niimerous  cases 
are  cited  by  the  court  in  support  of  this 
point 

2.  Respondent  contends,  among  other 
things,  that  the  Judgment  of  dismissal  wa^ 
voidable  only  and  not  void,  and  being  only 
voidable  it  cannot  be  attacked  in  this,  a  col- 
lateral proceeding,  as  he  terms  the  case  in 
hand.  That  the  death  of  Potter  terminated 
the  relationship  of  Grove  and  Potter  as  at- 
toruey    and    client    cannot    be    questioned. 
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puted. 

But  the  immediate  question  I>efore  us  is. 
Does  the  death  of  a  party  to  a  suit,  after 
being  duly  under  the  Jurisdiction  of  the 
court,  both  as  to  person  and  subject-matter, 
make  an  adverse  ruling  to  him  void,  or  does 
it  render  such  Judgment  only  voidable? 
Tbe  cases  are  not  uniform  upon  the  question, 
but  the  weight  of  authority  is  to  the  effect 
that  such  a  Judgment  is  voidable  only.  In 
Black  on  Judgments,  |  200,  it  is  said:  "The 
great  preponderance  of  authority  is  to  the 
effect  that,  where  the  court  has  acquired  Ju- 
risdiction of  the  subject-matter  and  the  per- 
sons during  the  lifetime  of  a  party,  a  Judg- 
ment rendered  against  him  after  his  death 
is,  although  erroneous  and  liable  to  be  set 
aside,  not  void  nor  open  to  collateral  attack." 

The  author  has  collated  a  number  of  au- 
thorities, and  among  them  the  old  case  of 
Coleman  v.  McAnulty,  16  Mo.  173,  57  Am. 
Dec.  229.  In  this  case  our  court,  speaking 
through  Scott,  J.,  said:  "In  the  case  of 
Warder  v.  Tainter,  4  Watts  (Pa.)  278,  the 
court  says  the  authorities  are  abundant  to 
show  that  in  no  case  is  a  Judgment  rendered 
by  a  court  of  general  Jurisdiction  considered 
void  on  account  of  the  death  of  the  defendant 
having  taken  place  before  the  rendition  of  it; 
that,  at  most,  it  is  only  voidable.  If  the 
death  of  the  defendant  will  not  render  a 
Judgment  void,  no  reason  is  perceived  why 
the  death  of  the  plaintiff  should  have  that 
effect  There  being,  then,  a  valid  sale  un- 
der a  writ  supported  by  a  Judgment  not 
void,  the  title  of  Coleman  passed  by  it" 

Van  Fleet  in  his  work  on  Collateral  At- 
tack in  Judicial  Proceedings,  |  602,  under- 
takes to  give  the  reason  for  the  rule  thus: 
"Jurisdiction  over  the  parties  being  shown 
by  the  record,  any  movement  for  or  against 
them  is  an  implied  finding  that  they  are  in 
life  and  legally  competent  to  protect  their 
rights.  The  recital  usually  is  that  the  par- 
ties, either  In  person  or  by  attorney,  are 
present,  or  neglect,  after  due  notice,  to  be 
present  Those  are  matters  to  be  determined 
from  the  evidence;  and  the  determination  is 
not  void  because  the  evidence  was  false  or 
insufficient" 

The  case  of  Coleman  ▼.  McAnulty,  supra, 
has  been  cited  and  approved  upon  this  ques- 
tion in  the  following  cases:  Fltlilan  v.  Monks, 
43  Mo.,  loc.  cit  621;  Bank  v.  McWharters, 
52  Mo.,  loc.  cit  35;  Lewis  v.  Coombs,  60 
Mo.,  loc.  cit  48;  Postlewalte  v.  Ghiselln,  97 
Mo.,  loc.  cit  425,  10  S.  W.  482. 

Our  cases  are  not  wholly  uniform  on  the 
subject  In  Sargeant  v.  Rowsey,  80  Mo.  617, 
1  S.  W.  823,  Sherwood,  J.,  holds  that  where 
a  defendant  in  an  action  to  foreclose  a  mort- 
gage dies  during  the  pendency  of  the  suit 
and  decree  entered  without  suggestion  of 
death  and  the  bringing  in  of  the  heirs,  a  sale 
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onder  such  decree  carried  no  title  and  la  a 
nullity. 

The  Missouri  cases  seem  to  agree  that  If 
at  the  Institution  of  the  suit  the  defendant 
was  In  fact  dead,  then  the  Judgment  was  a 
nullity.  But,  on  the  other  hand,  the  Sar- 
geant  Case,  supra,  seems  to  stand  alone  in 
the  list  of  cases  wherein  the  court  had  ac- 
quired Jurisdiction  of  the  person  and  the 
subject-matter  prior  to  the  death.  It  is  true 
that  in  the  case  of  Hinkle  t.  Kerr,  148  Mo. 
43,  49  S.  W.  864,  Brace,  P.  J.,  touches  the 
questions,  and  the  distinction  between  the 
two  classes  of  cases,  1.  e.,  those  cases  where- 
in the  part^  was  dead  at  the  Institution  of 
the  suit,  and  those  cases  wherein  the  party 
was  alive  and  duly  served  With  process  at 
the  Institution  of  the  suit,  bat  dies  pending 
the  action  and  before  final  Judgment,  some- 
what tenderly  and  suspiciously  and  in  a  de- 
gree doubtingly,  yet  the  case  finally  passed 
off  on  the  question  that  the  party  was  a 
woman  under  coverture.  However,  Gantt,  P. 
J.,  In  the  case  of  Shea  v.  Shea,  164  Mo.,  loc 
dt  606,  55  S.  W.  869,  77  Am.  St  Eep.  779, 
gets  back  to  the  old  moorings  of  the  McAnulty 
Case,  supra,  and  summarizes  the  Missouri 
doctrine  thus:  "It  is  well  settled  Jn  this 
state,  whatever  may  be  the  Judicial  opinion 
in  other  Jurisdictions,  that  an  action  begun 
and  prosecuted  against  a  defendant  who  was 
dead  when  It  was  begun  is  absolutely  void, 
and  can  be  attacked  collaterally  as  well  as 
directly.  Bollinger  y.  Chouteau,  20,Mo.  89; 
Williams  T.  Hudson,  93  Mo.  524,  6  S.  W. 
261;  Crosly  v.  Hutton,  98  Mo.  196,  11  8.  W. 
613;  Graves  v.  Bwart,  99  Mo.  13,  11  S.  W. 
971;  Jaicks  v.  Sullivan,  128  Mo.  177,  SO  S. 
W.  890.  But  the  great  weight  of  authority 
In  this  country  is  that,  where  a  court  has  ac- 
quired Jurisdiction  of  the  subject-matter  and 
of  the  person,  the  death  of  the  defendant 
before  the  Judgment  is  rendered  will  not 
render  the  Judgment  void  for  that  reason. 
Xaple  T.  Titus,  41  Pa.  195,  80  Am.  Dec.  604 ; 
Warder  v.  Talnter,  4  Watts  (Pa.)  279;  Col- 
lins V.  MltcfaeU,  5  Fla.  364;  Freeman  on 
Judgments  (4th  Ed.)  |  140." 

So,  too,  says  Black,  J.,  in  Williams  t. 
Hudson,  93  Ma,  loa  cit  528,  6  S.  W.  262: 
"As  the  representatives  of  Bougher  and  Crap- 
ster  were  not  made  defendants  in  the  tax 
suit,  and  as  Bougher  and  Crapster  were  dead 
when  that  suit  was  commenced,  the  Judg- 
ment, as  to  them  and  their  representatives, 
Is  void.  Had  they  died  after  suit  commenc- 
ed and  service  of  process  upon  them,  anoth- 
er question  would  be  presented;  bat  a  suit 
commenced  and  prosecuted  against  a  dead 
man  gives  the  court  no  authority  to  enter 
Judgment  against  him ;  the  Judgment  is  void 
as  to  him." 

The  learned  annotator  of  L.  B.  A.,  in  vol- 
ume 49,  loc.  dt.  160,  in  commenting  on  the 
case  of  Kager  v.  Vlckery,  61  Kan.  342,  59 
Pac.  628,  78  Am.  St  Blep.  318,  which  holds 
the  Judgment  void,  says:  "The  majority  of 
cases  hold  that  a  Judgment  taken  against  a 


party  who  dies  after  suit,  but  before  Judg- 
ment, is  not  void.  These  cases  generally 
hold  that  such  Judgments  cannot  be  attacked 
collaterally;  that  they  are  erroneous  and 
voidable,  and  that  they  are  open  to  an  at- 
tack in  the  proper  manner,  by  motion  or  by 
writ  of  error  coram  nobis,"  etc. 

To  like  effect  is  1  Freeman  on  Judgments, 
§153. 

From  all  we  conclude  the  right  rule  to  be 
that  if  the  party  dies  during  the  pendency 
of  a  suit  wherein  the  court  by  legal  process 
has  acquired  Jurisdiction  over  both  the  per- 
son and  the  subject-matter  but  before  Judg- 
ment, and  a  Judgment  is  rendered  against 
such  party  so  dying,  without  there  being  any- 
thing of  record  showing  such  death,  then 
such  Judgment  is  voidable  only  and  not  void. 
But,  on  the  other  hand,  if  the  party  was  dead 
at  the  institution  of  the  suit,  and  the  court 
for  that  reason  acquired  no  Jurisdiction  over 
the  person  or  subject-matter,  then  such  a 
Judgment  Is  void.  And  in  the  case  at  bar 
we  bold  that,  if  the  vitality  of  this  judg- 
ment of  dismissal  Is  dependent  solely  upon 
the  one  question  of  the  death  of  Potter  pend- 
ing the  suit,  such  Judgment  cannot  be  attack- 
ed or  Impugned  in  this,  a  collateral  pro- 
ceeding, . 

3.  Belators  say  that  they  do  not  depend 
entirely  upon  the  question  that  the  Judgment 
is  void  because  Potter  was  dead  at  the  ren- 
dition thereof.  They,  In  addition,  urge  that 
the  cause  was  under  submission,  and  say 
that  the  dismissal  was  without  authority  of 
law,  and  therefore  void  upon  the  face  of  the 
record  itself.  In  other  words,  that  under  the 
record  disclosures  and  the  law  such  act  was 
nugatory  tmd  void.  In  this  contention  rela- 
tors plant  themselves  behind  Rev.  St.  1899, 
{  639  (Ann.  St  1906,  p.  658),  which  reads: 
"The  plaintiff  shall  be  allowed  to  dismiss 
his  suit  or  take  a  nonsuit  at  any  time  before 
the  same  Is  finally  submitted  to  the  Jury,  or 
to  the  court  sitting  as  a  Jury,  or  to  the  court, 
and  not  afterwards." 

A  reference  to  the  facts  found  by  our  com- 
missioner shows  that  in  the  original  suit  of 
Potter  V.  Bullivant  et  al.  the  cause  was  sub- 
mitted to  the  court,  who  found  In  favor  of 
Potter;  that  is  to  say,  that  the  deeds  in  ques- 
tion were  mortgages,  and  not  In  fact  deeds. 
Our  commissioner  further  finds  that  a  ref- 
eree was  appointed  "to  ascertain  and  deter- 
mine the  value  of  certain  Improvements  on 
the  lands  then  in  litigation,  and  that  said 
referee  thereafter  filed  his  report,  to  which 
the  defendants  Bullivant  and  Chapman  filed 
their  exceptions."  Our  commissioner  then 
continued:  "I  further  find  that  thereafter, 
while  the  exceptions  to  the  referee's  report 
of  defendants  Bullivant  and  Chapman  were 
pending  In  said  circnlt.  court  of  Mississippi 
county,  and  before  they  were  ruled  ui)on  by 
the  respondent,  H.  C.  Riley,  one  L.  D.  Grove, 
who,  I  find,  was  acting  as  the  attorney  of 
James  M.  Potter  in  his  lifetime,  appeared 
as  Potter's  attorney  on  the  7th  day  of  April, 
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or  not  these  exceptions  had  been  heard  and 
submitted  to  the  respondent  for  his  decision. 
The  only  thing  appearing  is  that  such  ezcep- 
tlons  were  filed,  and  they  might  have  been 
withdrawn  before  being  heard  and  determin- 
ed by  the  court  The  parties  were  entitled 
to  be  heard  upon  their  exceptions,  and  when 
heard  they  would  be  submitted  to  the  court 
for  a  decision  therein.  The  record  falls  to 
show  such  hearing,  and  as  a  consequence 
the  exceptions  within  themselyes  were  not 
under  submission,  within  the  terms  of  the 
statute,  supra. 

But  going  back  to  the  further  findings  of 
our  commissioner,  we  see  that  there  is  a  find- 
ing to  the  effect  that  in  1890  James  M.  Pot- 
ter instituted  a  suit  In  equity  against  Bulit- 
yant  and  Chapman  and  others  In  the  circuit 
court  of  Bntler  county,  wherein  it  was  sought 
by  plaintiff  to  haye  certain  alleged  incum- 
brances set  aside,  or  to  have  the  status  of  the 
same  determined  by  the  court;  that  by 
change  of  venue  said  cause  went  to  Missis- 
sippi county,  where  a  dismissal  was  taken  as 
to  all  defendants  except  Bulliyant.  and  Chap- 
man. Then  our  commissioner  In  words  finds 
and  says :  "That  in  October,  1892,  the  issues 
of  this  original  suit  were  finally  submitted 
to  the  respondent  H.  O.  Riley  •  •  •  and 
a  judgment  was  by  him  rendered  in  favor  of 
the  plaintiff,  James  M.  Potter.  That  there- 
upon one  J.  Perry  Johnson  was  appointed  as 
a  referee  to  ascertain  and  determine  the 
valne  of  certain  improvements  on  the  lands 
In  litigation,  and  that  the  said  referee  there- 
after filed  his  report,  to  which  the  defendants 
Bulllvant  and  Chapman  filed  their  excep- 
tions." 

If  from  this  record  of  found  facta  there 
was  either  a  final  judgment  in  this  case, 
or  the  whole  case  was  before  the  court  under 
submission,  then  either  of  said  conditions 
would  be  fatal  to  the  contention  of  respond- 
ent: First  It  there  was  a  final  judgment 
then  the  order  of  dismissal  should  not  have 
been  entered,  and,  being  entered  at  a  later 
term,  was  coram  non  judlce.  Mobler  v.  Wilt- 
berger.  74  111.  163;  Long  v.  Thwlng,  9  Ind. 
179;  Danforth  v.  Love,  53  Mo.  217.  And, 
secondly,  if  the  whole  case  was  under  submis- 
sion and  no  final  judgment  then  the  order 
of  dismissal  was  In  the  face  of  an  express 
statute  (Rev.  St  1899,  g  639,  supra),  and  void 
on  the  face  of  the  record. 

(a)  Was  the  judgment  entered  a  final  Judg- 
ment? In  determining  this  question,  in  ad- 
dition to  the  facts  found,  we  must  take  Into 
consideration  the  undented  allegations  of  the 
alternative  writ  Such  undenled  allegations 
stand  as  admitted.  13  Ency.  of  Plead.  & 
Prac.  p.  784.  The  above  authority  says:  "All 
matters  well  pleaded  by  the  relator  which  are 
not  denied  by  the  respondent  In  express  terms 


cause  was  finally  submitted  to  the  court  up- 
on the  pleadings  and  evidence,  for  its  deter- 
mination of  the  issues  thereby  joined,  and  the 
court  thereupon  made  and  entered  of  record 
a  decree  determining  that  the  said  James  M. 
Potter  was  the  owner  of  the  said  real  estate, 
that  certain  deeds  given  by  said  James  M. 
Potter  to  said  Thomas  Bullivant  were  in  fact 
mortgages,  and  by  consent  of  all  parties  to 
the  cause  appointed  a  referee,  one  J.  Perry 
Johnson,  to  determine  the  valne  of  certain  Im- 
provements on  said  lands  erected  by  said 
Thomas  Bullivant  and  to  take  an  accounting 
to  ascertain  the  state  of  accounts  between  the 
parties  in  reference  to  the  subject-matters 
of  said  suit" 

This  allegation  stands  undenled  by  the  re- 
turn, and  is  therefore  admitted.  This,  cou- 
pled with  the  facts  found,  fully  shows  the 
character  of  the  Judgment.  Was  it  a  final 
Judgment?  We  are  of  opinion  that  the  de- 
cree or  Judgment  in  the  Potter  case  was  not 
a  final  Judgment  Whilst  it  settled  the  prin- 
cipal equities,  it  left  other  matters  to  be  pass- 
ed under  review  by  the  court  before  the  full 
equities  could  be  adjudicated.  The  decree 
pleaded  determined  that  the  deeds  were  mort- 
gages ;  but  the  petition  or  bill  In  equity  not 
only  prae'ed  for  that  relief,  but  as  averred  in 
the  alternative  writ,  it  further  asked  the 
chancellor  "to  determine  their  respective  In- 
terests In  and  to  the  said  real  estate."  A 
part  of  this  controversy  was  determined  by 
the  chancellor,  but  another  part  was  referred 
to  a  referee.  Before  final  decree  the  report 
of  the  referee  must  necessarily  pass  under 
the  Judicial  review  of  the  chancellor.  The 
amount  of  the  mortgagee's  Interest  in  the 
lands  could  not  be  decreed  until  this  report 
was  made  to  and  passed  upon  by  the  court. 

In  Black  on  Judgments,  {  41,  it  is  said: 
"The  difficulty  appears  to  arise  in  relation  to 
those  decrees  which,  while  settling  the  gen- 
eral equities  of  the  cause,  leave  something 
for  future  action  or  determination.  And  the 
true  rule  seems  to  be  that  if  that  which  re- 
mains to  be  done  or  decided  will  require  the 
action  or  consideration  of  the  court  before 
the  rights  Involved  in  the  cause  can  be  fully 
and  finally  disposed  of,  the  decree  is  Inter- 
locutory ;  but  it  Is  none  the  less  final  If,  aft- 
er settling  the  equities.  It  leaves  a  necessity 
for  some  further  action  or  direction  of  the 
court  in  execution  of  the  decree  as  it  stands." 

And  In  section  44  the  same  author  says: 
"The  most  difficult  cases  in  which  to  draw  the 
line  between  final  and  interlocutory  decrees 
are  those  in  which  the  decree,  after  finding 
the  general  equities,  orders  reference  to  a 
master  for  some  specific  purpose.  Yet  there 
are  not  wanting  principles  upon  which  to 
base  a  reasonable  and  accurate  distinction  in 
these  cases.    Am  the  condensed  result  of  the 
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nnmerona  aathoritlei  on  the  rabject,  we  may 
formnlate  the  following  spedflc  ralea:  First, 
where  a  decree  is  made  disposing  of  the  gen- 
,  eral  equities  of  the  case,  but  ordering  a  refer- 
ence to  a  master  to  ascertain  damages,  or  to 
find  certain  facts,  or  to  do  anything  else  nec- 
essary to  be  done  before  a  final  adjustment 
of  the^rlghts  of  the  parties  can  be  had,  If  the 
functions  of  the  master  are  to  be  Judicial, 
and  not  merely  ministerial,  and  the  provl- 
siona  depending  on  his  report  are  not  already 
Incorporated  In  the  decree,  then  the  decree  Is 
Interlocntory  and  not  final.  Second,  where 
a  decree  ascertains  and  fixes  all  the  rights  of 
the  parties,  bnt  a  reference  Is  ordered  to  a 
master  to  do  or  ascertain  something  that  Is 
necessary  to  carry  the  decree  into  effect,  if 
the  functions  of  the  master  are  to  be  merely 
ministerial  and  not  Judicial,  or  If  all  the  con- 
sequential directions  depending  on  the  result 
of  the  proceedings  before  him  are  given  In 
the  decree  Itself,  then  the  decree  is  final  and 
not  Interlocntory.  To  take  a  single  Illustra- 
tion, the  reference  of  a  case  to  a  master,  to 
take  an  account  upon  eyidence,  and  for  the 
examination  of  the  parties,  and  to  make  or 
refuse  allowances  affecting  the  rights  of  the 
parties,  and  to  report  his  results  to  the  court. 
Is  not  a  final  decree.  For  his  report  Is  sub- 
ject to  exceptions  from  either  side,  which 
must  be  brought  to  the  notice  of  the  court  be- 
fore it  can  be  available.  It  can  onljr  be  made 
so  by  the  court's  overruling  the  exceptions,  or 
by  an  order  confirming  the  report,  with  a 
final  decree  for  its  appropriation  and  pay- 
ment" 

Evidently  the  decree  for  our  review,  whilst 
not  before  us  In  hsec  verba,  evidently  provid- 
ed for  the  referee  to  take  evidence  upon  two 
questions,  1.  e.,  (1)  the  value  of  Improvements 
placed  on  the  lands  by  defendants,  and  (2) 
the  amount  of  the  mortgage  debt ;  and,  fur- 
ther, that  such  referee  report  to  the  court. 
In  snch  case  there  could  be  no  final  decree 
ontll  the  report  of  the  referee  and  the  excep- 
tions thereto  were  passed  upon  by  the  court. 

Again,  discussing  final  and  interlocutory 
decrees,  23  Cyc.  786,  says:  "Although  there 
cannot  be  two  final  Judgments  In  the  same 
case,  it  is  sometimes  proper  to  enter  an  In- 
terlocntory Judgment  for  the  final  disposi- 
tion of  the  case.  Generally  speaking,  the 
Judgment  is  final  if  it  at  once  disposes  of  the 
entire  controversy  settling  the  rights  of  the 
parties,  and  leaving  nothing  for  further  con- 
sideration ;  but  interlocutory  if  it  merely  set- 
tles some  preliminary  point  or  matter,  or  re- 
serve* for  future  determination  some  detail 
essential  to  the  complete  adjustment  of  the 
subject  of  litigation.  The  Judgment  is  ordi- 
narily final  when  rendered  in  pursuance  of  a 
general  verdict,  or  on  submission  of  the  en- 
tire case  to  the  court,  or  on  a  submission  for 
decision  on  the  pleadings.  But  an  interlocu- 
tory Judgment  may  be  entered  where  it  Is 
necessary  to  frame  an  issue  on  which  the  par- 
ties may  properly  go  to  trial,  or  on  overruling 


a  demurrer,  where  leave  to  given  to  amend 
the  pleading  or  to  plead  over,  or  where  the 
court  has  not  before  it  all  the  papers  neces- 
sary to  settle  the  form  of  the  final  Judgment, 
or  reserves  the  decision  of  some  point  affect- 
ing the  amount  recoverable  or  the  right  to 
modify  the  Judgment,  or  finds  it  necessary  to 
appoint  a  master  or  referee  to  find  Issues  in 
the  case,  unless  where  the  action  to  be  taken 
on  the  coming  in  of  his  report  Is  definitely 
prescribed.  So,  also,  a  Judgment  Is  general- 
ly interlocutory  if  it  embodies  a  condition,  the 
performance  of  which  is  necessary  to  make  it 
effective,  or  a  condition  on  the  performance 
of  which  It  may  be  released.  And,  in  the  ac- 
tion of  account,  it  Is  usual  and  proper  to  ren- 
der a  preliminary  Judgment  that  'the  parties 
do  account' " 

In  the  case  at  bar  it  was  necessary  to  ap- 
point a  mnster  or  referee  to  find  issues  In  the 
case,  and  the  action  to  be  taken  on  the  com- 
ing in  of  his  report  was  not  definitely  pre- 
scribed by  the  decree  under  which  he  was  ap- 
pointed. We  take  It  that  there  was  left  a 
very  material  portion  of  this  case  to  be  pass- 
ed upon  by  the  court  upon  the  coming  In  of 
the  report  of  the  referee.  The  Judgment  men- 
tioned In  the  alternative  writ  is  not  a  final 
Judgment  as  we  read  and  understand  the  cas- 
es, so  that  the  contention  of  relators  that  no 
order  of  dismissal  could  be  made  because  of 
a  final  Judgment  is  untenable. 

(b)  If  the  Judgment  was  not  final,  as  we 
have  found,  then  was  the  case  under  submis- 
sion, so  as  to  make  Rev.  St  1899,  |  639,  ap- 
plicable? We  think  not  under  the  record  be- 
fore us.  There  is  nothing  to  show  that  there 
had  been  any  hearing  upon  the  report  and 
exceptions  taken  thereto.  Had  the  record 
disclosed  that  there  had  been  a  hearing  upon 
these  exceptions  and  this  report,  and  the 
chancellor  nisi  had  taken  the  same  as  sub- 
mitted to  him  for  Judgment  thereon,  a  differ- 
ent case  would  be  presented.  By  section  714, 
Rev.  St.  1S90  (Ann.  St  1906,  p.  711),  the 
parties  were  entitled  to  argue  their  excep- 
tions to  the  report  of  the  referee.  The  law 
says,  "and  shall  be  argued  without  delay," 
thus  showing  that  a  hearing  is  contemplated 
before  a  submission.  Under  the  facts  before 
us  this  cause  had  not  been  finally  submitted 
to  the  court  so  as  to  bring  it  within  the  pur- 
view of  Rev.  St  1899,  i  639,  supra. 

4.  By  our  first  paragraph  we  reach  the 
conclusion  that  the  motion  filed  by  relators 
in  the  original  suit  of  Potter  v.  Bullivant  et 
al.  was  in  the  nature  of  a  writ  of  error  coram 
nobis,  and  that  the  relators  were  such  privies 
to  the  record  that  they  had  a  right  to  come 
in  and  file  the  same.  By  our  second  para- 
graph we  reach  the  conclusion  that  the  Judg- 
ment of  dismissal  is  not  a  void  Judgment,  but 
voidable  only,  and,  inasmuch  as  the  motion 
to  vacate  was  overruled,  it  stands  there  as 
bar  to  further  action,  and  cannot  be  question- 
ed in  a  collateral  proceeding.  By  our  third 
paragraph  we  hold  that  the  first  Judgment 
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*  rom  tnis  it  roiiows  that  the  peremptory 
writ  should  be  refused  for  two  reasons:  (1) 
Because  the  relators  had  the  right  to  file  the 
motion  to  vacate,  and  after  receiving  an  ad- 
verse judgment  thereon  had  the  right  to  ap- 
peal; and  (2)  because  the  judgment  of  dis- 
missal Is  only  voidable,  and  cannot  be  attack- 
ed In  this  proceeding.  We  cannot  compel  the 
court  to  proceed  with  the  cause  so  long  as 
this  voidable  judgment  remains  in  force. 
Nor  can  we  say  that  If  relators  had  the  right 
to  file  the  motion  to  vacate  the  judgment,  as 
we  conclude  they  did  have,  they  then  did  not 
have  ample  redress  by  way  of  appeal  from 
the  order  or  judgment  overruling  their  mo- 
tion. In  this  state  a  motion  to  vacate  a  judg- 
ment for  error  of  fact,  and  not  for  patent  er- 
ror of  record,  supported  by  evidence  dehors 
the  record,  takes  the  place  of  the  common- 
law  writ  of  error  coram  nobis,  and  Is  In  the 
nature  of  an  Independent  and  direct  attack 
upon  the  judgment  in  the  court  committing 
the  error.  A  judgment  upon  such  a  motion 
la  within  itself  a  final  judgment,  from  which 
an  appeal  will  lie.  But  even  if  there  was  a 
'  question  as  to  this,  of  which  we  think  there 
is  none,  yet  the  judgment  of  dismissal  and 
for  costs  in  the  original  proceeding  was  a 
final  judgment,  and  the  order  overruling  the 
motion  to  vacate  such  judgment  was  at  least 
a  "special  order  after  final  judgment  in  the 
cause,"  so  as  to  permit  an  appeal  under  Rev. 
St.  1899,  (  806  (Ann.  St  1906,  p.  769). 

The  peremptory   writ   should   be  denied; 
and  It  la  80  ordered.   All  concur. 


PEARCB  T.  HOTT. 

(Kansas    Oty    Court    of    Appeals.      Missouri. 

April   19,   1909.     Rehearing   Denied 

May  3,  1909.) 

1.  Landlobd  and  Tenant  «  231*)— Rent— 
Burden  of  Proof. 

In  an  action  for  rent,  the  admission  by  de- 
fendant that  he  was  the  lessee  of  plaintiff,  and 
had  not  paid  the  matured  rent  demanded,  cast 
on  him  toe  burden  of  excusing  bis  apparent  de- 
fault by  proof  of  a  breach  of  the  contract  by 
plaintiff  pleaded  in  his  answer. 

[Bd.  Note. — For  other  cases,  see  Landlord  and 
Tenant,  Cent.  Dig.  §  926 ;   Dec.  Dig.  {  231.»] 

2.  Landlord  and  Tenant  (S  173*)— Rent- 
Eviction. 

In  an  action  for  rent,  the  defense  that  de- 
fendant bad  been  evicted  by  being  deprived  of 
the  use  of  part  of  the  premises  was  not  sus- 
tained merely  by  a  showing  that,  on  attempting 
to  show  the  premises  to  a  prospective  subtenant, 
he  found  the  door  of  a  stairway  which  was  held 
in  common  with  an  adjoining  owner  locked ; 
it  appearing  that  the  door  had  been  locked  by 
defendant's  former  subtenant,  and  the  refusal  of 
the  adjoining  owner  to  unlock  the  door  being  due 
to  the  incivility  of  the  demand. 

[Ed.  Note. — For  other  cases,  see  Landlord  and 
Tenant,  Dec.  Dig.  |  173.*] 


Metcalf,  Brady  &  Sherman,  for  appellant 
Joseph  A.  Outhrle,  for  respondent 

JOHNSON,  J.  Action  by  a  lessor  against 
her  lessee  to  recover  rent  due  and  unpaid. 
Plaintiff  alleges  that  the  rent  of  the  demised 
premises  for  the  months  of  July,  August,  and 
September,  1907,  of  $200  per  month,  was  not 
paid  by  defendant  and  is  due  and  payable 
under  the  terms  of  the  lease.  In  effect  de- 
fendant admits  in  his  answer  that  be  is  the 
lessee  of  the  premises  as  charged  In  the  peti- 
tion, and  that  he  did  not  pay  the  rent  in  con- 
troversy; but  he  seeks  to  justify  his  action  on 
the  ground  that  he  was  evicted  from  a  part 
of  the  demised  premises,  and,  being  thus  de- 
prived of  the  beneficial  enjoyment  thereof, 
is  himself  the  injured  party,  and  is  excused 
in  law  from  paying  the  rent  by  plaintiff's 
breach  of  her  covenant  to  give  him  continu- 
ous and  peaceful  possession  of  the  entire 
premises.  The  reply.  In  addition  to  a  general 
denial,  contains  pleas  of  waiver  and  estoppel. 
A  motion  to  strike  out  the  new  matter  in  the 
reply  was  filed  by  defendant  and  overruled 
by  the  court.  Defendant  excepted  and  argues 
that  the  ruling  on  the  motion  was  erroneous. 
The  trial  to  a  Jury  resulted  in  a  verdict  and 
judgment  for  plaintiff  for  the  full  amount  de- 
manded in  the  petition.    Defendant  appealed. 

The  premises  are  known  as  549  and  551 
Main  street  in  Kansas  City,  and  are  used  for 
business  purposes.  A  three-story  business 
building  fronting  on  Main  street  covers  the 
lot  to  ite  fuU  width.  Adjoining  this  building 
on  the  north  is  another  business  house  owned 
by  a  stranger  to  this  suit.  A  common  stair- 
way affords  access  from  Main  street  to  the 
second  and  third  floors  of  both  buildings. 
Half  of  this  stairway  is  on  the  premises  of 
plaintiff;  the  other  half  on  those  of  the 
adjoining  proprietor.  Double  doors  are  at 
the  street  entrance  to  the  stairway.  A  life 
Insurance  company  owned  the  premises  a 
number  of  years  and  rented  them  from  month 
to  month  to  a  merchant  named  Qulnn.  Jan- 
uary 23,  1906,  the  insurance  company  sold 
and  conve.ved  the  property  to  defendant  by 
warranty  deed.  February  15,  1906,  defend- 
ant conveyed  to  plaintiff  by  warranty  deed. 
On  the  same  day  plaintiff  leased  in  writing 
the  property  to  defendant  for  a  term  of  three 
years,  beginning  on  the  first  day  of  the  fol- 
lowing month,  at  a  monthly  rental  of  J200. 
As  a  part  of  the  transaction,  a  separate 
written  contract  was  signed  by  the  parties, 
in  which  it  was  agreed  that  defendant  "ac- 
cepts the  lease  so  made  as  aforesaid  to  him- 
self, subject  to  the  rights  of  the  said  Quinn. 
and  agrees  and  consents  to  be  bound  by  all 
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the  proTlBlons  of  tbe  said  lease  to  him  as 
fully  as  though  he  were  In  actual  poBsesslon 
of  said  premises  at  this  date.  The  said  Sallle 
McCloud  Pearce  agrees,  however,  that,  when- 
ever 80  requested  In  writing  by  the  said  Hoyt, 
she  wm  terminate  said  tenancy  of  said 
Qulnn  as  soon  as  It  may  be  lawfully  done 
after  receipt  of  such  notice."  It  appears 
from  the  evidence  that  the  sale  of  the  prop- 
erty to  plaintiff  and  the  letting  thereof  to 
defendant  were  parts  of  one  transaction,  and 
that  defendant's  agreement  to  become  plaln- 
tifTs  lessee  was  an  Inducing  cause  of  the 
sale.  Qulnn  was  paying  $175  per  month  rent 
for  the  whole  property,  and  on  March  6, 
1906,  defendant  notified  him  In  writing  that 
beginning  May  Ist  the  rent  would  be  raised 
to  $250  per  month.  Qulnn  accepted  defend- 
ant as  his  landlord  and  paid  the  rent  to  him, 
but  vacated  the  premises  a  month  or  two 
after  the  rent  was  raised.  Defendant  paid 
plaintiff  $200  per  month  until  July  1,  1007, 
when  he  quit  paying.  After  Qulnn  moved 
out,  defendant  in  repairing  the  building  clos- 
ed op  the  inside  entrance  from  the  first  floor 
to  the  stairway,  leaving  the  stairway  with- 
out any  entrance  except  that  from  the  street. 
In  March,  1907,  defendant  entered  Into  nego- 
tiations to  lease  the  property  to  a  man  he 
thought  would  be  a  desirable  tenant.  This 
man  went  to  Inspect  the  premises,  and  found 
he  could  not  obtain  entrance  to  the  stairway 
on  account  of  tbe  street  doors  being  locked. 
He  reported  this  fact  to  defendant,  who  sent 
a  young  man  from  his  office  to  make  demand 
of  the  adjoining  proprietor  to  remove  the 
lock  from  the  doors.  The  demand  was  made 
in  a  manner  so  uncivil  and  peremptory  that 
it  angered  the  adjoining  proprietor  into  re- 
fusing to  comply  with  it  Defendant  lost  his 
customer  he  claims  on  account  of  access  to 
tbe  upper  floors  being  denied  him.  On  April 
20th  following  plaintiff  and  the  adjoining 
proprietor  entered  Into  a  written  agreement 
to  keep  the  street  doors  open  for  the  common 
ase  and  benefit  of  the  occupants  of  both  build- 
ings. Defendant  was  wrong  in  thinking,  as 
he  did,  that  the  adjoining  proprietor  had  ob- 
structed the  entrance  to  the  stairway.  His 
own  tenant,  Qulnn,  had  locked  the  doors  some 
years  before,  and  kept  them  locked,  because 
be  did  not  wish  that  entrance  to  be  used. 
The  doors  were  locked  when  defendant  sold 
the  property  to  plaintiff,  and  remained  in 
that  condition  until  plaintiff  and  the  adjoin- 
ing proprietor  agreed  to  open  them.  All  de- 
fendant had  to  do  to  open  the  doors  himself 
was  to  have  Qulnn  give  him  the  key,  but  it 
did  not  occur  to  him  to  do  this.  There  is  no 
serious  dispute  over  any  of  the  facts  we 
have  stated,  and  they  may  be  taken  as  the 
established  facts  of  the  case.  Other  facts  ap- 
pear in  evidence,  but  those  stated  control  the 
disposition  of  the  case. 

The  admission  by  defendant  in  his  answer 
and  evidence  that  he  was  the  lessee  of  plain- 


tiff under  the  lease  pleaded  in  the  petition, 
and  had  not  paid  the  matured  rent  demand- 
ed, cast  on  him  the  burden  of  excusing  bis 
apparent  default  by  proof  of  the  existence 
of  the  breach  of  the  contract  by  plaintiff 
pleaded  in  his  answer.  He  has  failed  com- 
pletely to  sustain  this  burden,  and  the  learn- 
ed trial  Judge  would  have  committed  no  er- 
ror had  he  peremptorily  instructed  the  Jury 
to  return  a  verdict  for  plaintiff.  The  rule 
Invoked  by  defendant,  "that  the  tenant,  whose 
occupancy  is  prevented  by  a  wrongdoer  is 
not  compelled  to  proceed  against  him  but  may 
take  his  action  against  his  lessor  on  his  cove- 
nant to  deliver  possession"  (Rleger  t.  Welles, 
110  Mo.  App.  166,  84  S.  W.  1136),  has  no  ap- 
plication here,  for  the  reason  that  no  facts 
or  circumstances  have  been  adduced  by  de- 
fendant to  support  the  conclusion  that  be  was 
deprived  of  the  stairway  either  by  plaintiff 
or  by  the  adjoining  proprietor.  He  has  prov- 
ed nothing  but  the  fact  that  a  year  after  he 
leased  the  premises  he  found  the  street  doors 
locked.  This  fact  alone  does  not  warrant 
the  Inference  that  he  was  excluded  from  the 
use  of  the  stairway  by  plaintiff,  the  adjoin- 
ing proprietor,  or  even  by  a  wrongdoer.  On 
the  contrary,  the  facts  stand  undisputed  in 
the  record  that  his  own  subtenant,  Qulnn, 
locked  the  door  for  purposes  of  his  own, 
and  that  defendant  could  have  opened  it  ei- 
ther by  procuring  the  key  or  forcing  tbe  lock. 
The  conclusion  cannot  be  avoided  that  de- 
fendant seized  on  the  mere  fact  of  finding 
the  door  closed  as  a  foundation  on  which 
to  lay  a  defense  to  the  enforcement  of  what 
was  proving  to  be  a  burdensome  lease.  His 
defense  Is  wholly  without  merit. 

In  this  view  of  the  case,  tbe  question  of 
whether  or  not  the  court  erred  in  overruling 
defendant's  motion  to  strike  out  parts  of  the 
reply  is  immaterial.  The  same  may  be  said 
of  other  questions  argued  by  counsel. 

The  Judgment  is  for  the  right  party,  and 
is  affirmed.    All  concur. 


BRHART  V.   WABASH   RY.  CO. 

(Kansas    City    Court    of    Appeals.      Migsouri. 

April   19,   1909.     Rehearing   Denied 

May  8,  1909.) 

1.  Railroads  (§  484*)— Fibes— Question  tob 

JUBT. 

In  an  action  against  a  railroad  company, 
the  question  whether  the  fire  was  communicated 
by  sparics  from  defendant's  engines  held  for  tbe 
Jury. 

[E3d.   Note.— For  other  cases,   see  Railroads, 
Cent.  Dig.  §{  1740-1746 ;    Dec.  Dig.  {  484.*] 

2.  EviDENCK  (J  158*)— Best  EJvidence— Fibes 

—  OWNBBSHIP   or  BUILDINO  —  Pabol  Evi- 
DENCI. 

In  an  action  against  a  railroad  company 
for  destmction  of  a  buildins  by  fire,  plaintiff's 
testimony  that  she  owned  and  occupied  the  build- 
ing was  competent  evidence  of  title;  for,  while 
title  to  realty  cannot  ordinarily  be  proved  by 
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A  raiiroaa  company  aesiroying  oaiiaiDgB  oy 
fire  cannot  reduce  the  owner's  recovery  there- 
for by  showing  that  he  received  insurance ;  the 
railroad  company  being  a  stranger  to  the  insur- 
ance contract 

(E!d.  Note. — For  other  cases,  see  Damages, 
Cent.  Dig.  §  113;    Dec.  Dig.  i  64.»] 

Appeal  from  Circuit  Court,  Macon  County ; 
Nat.  M.  Shelton,  Judge. 

Action  by  Sarah  C.  Erhart  against  the  Wa- 
bash Railway  Company.  Judgment  for  plaln- 
tiir,  and  defendant  appeals.    Affirmed. 

J.  It.  Mlnnls  and  Robertson  &  Robertson, 
for  appellant  C.  A.  Barnes  and  Fyke  tc 
Snider,  for  respondent 

BROADDUS,  P.  J.  This  action  Is  to  re- 
cover damages  for  the  burning  of  plaintiff's 
houses,  furniture,  and  trees  on  her  premises. 
The  trial  resulted  in  a  Judgment  for  plaintiff 
In  the  Bvm  of  $1,600,  from  which  defendant 
appealed. 

The  appellant's  first  contention  is  that  un- 
der the  pleadings  and  testimony  the  plaintiff 
did  not  make  out  a  case  for  recoTery.  The 
fire  occurred  on  the  16th  day  of  September, 
1907,  In  Centralla,  at  about  the  hour  of  noon. 
The  fire  was  communicated  to  plaintifTs 
house  from  sparks  from  a  burning  building 
near  the  tracks  of  the  defendant's  railroad, 
which  plaintiff  claims  was  set  afire  by  sparks 
emitted  by  defendant's  engines.  The  burn- 
ing building  which  set  fire  to  plaintiff's  house 
was  what  was  known  as  the  Prlebe-Slmetar 
poultry  house,  and  was  situated  about  100 
feet  north  of  defendant's  main  track  and 
about  75  feet  north  of  defendant's  switch 
tracks.  The  poultry  house  was  a  frame 
structure  with  a  shingle  roof,  was  60  feet 
long  by  20  feet  wide,  with  an  ell  20  feet  by 
32  feet  Joined  onto  the  north  side.  At  the 
time  it  was  occupied  by  Swift  &  Co.,  who 
were  engaged  in  the  egg  and  poultry  busi- 
ness. The  main  part  of  the  building  was 
two  stories  high  without  any  ceiling  between 
the  upper  floor  and  the  roof.  This  upper 
story  was  occupied  as  a  place  of  storage  for 
lumber  for  egg  cases  and  empty  barrels.  It 
was  shown  that  a  short  time  before  the  fire, 
which  burned  the  building  and  which  oc- 
curred at  about  10:30  o'clock  a.  m.  of  the 
day,  two  of  the  defendant's  engines  were  en- 
gaged in  switching  nearby.  There  was  evi- 
dence that  the  engines  of  the  defendant 
while  in  operation  threw  out  sparks,  but  no 
one  seemed  to  have  noticed  that  they  did  so 
on  the  occasion  in  question.  There  was  a 
brisk  and  somewhat  variable  wind  blowing 
from  the  south  and  southwest  at  the  time. 
Plaintiff  Introduced  evidence  tending  to  show 
that  the  fire  was  first  discovered  in  the  roof 


cient  to  admit  the  light  The  defendant's  evi- 
dence tends  to  prove  that  the  fire  started  in- 
side under  the  roof,  wliich  must  have  been 
communicated  by  some  one  of  the  employes 
of  Swift  &  Co.,  who  were  shown  to  have  been 
habitual  smokers  while  at  their  worlc  It 
was  also  shown  that  the  engines  that  had 
been  switching  moved  slowly — ^not  over  the 
rate  of  two  miles  an  hour — and  defendant's 
engineers  testified  that  under  such  oonditlODS 
they  did  not  throw  out  sparks. 

We  believe  there  was  ample  evidence  on 
the  part  of  the  plaintiff  tending  to  show  that 
the  fire  caught  in  the  roof  of  the  building. 
It  then  remains  to  t>e  seen  If  there  was  any 
evidence  tending  to  show  that  the  fire  was 
communicated  by  sparks  from  defendant's 
engines.  There  being  no  direct  proof  of  that 
fact,  the  matter  must  rest  upon  inference  to 
be  drawn  from  the  circumstances  and  sur- 
roundings. It  may  be  Inferred  that,  going  at 
the  rate  of  two  miles  an  hour,  an  engine 
would  not  ordinarily  throw  out  sparks  so  as 
to  set  fire  to  a  building  75  or  100  feet  away. 
But  we  must  take  into  consideration  that 
the  engines,  while  switching,  at  times  were 
still,  and  that  in  starting  up  they  do  some- 
times throw  out  sparlcs,  as  it  requires  more 
power  to  start  them  than  it  does  to  continue 
a  slow  movement  afterwards.  This,  we  l)e- 
lieve,  to  be  common  observation  and  ex- 
perience. With  a  brisk  wind  blowing  from 
the  south  from  defendant's  tracks,  sparks 
from  an  engine  could  be  carried  north  to  the 
roof  of  the  building,  which  in  Its  condition 
was  very  susceptible  of  being  ignited;  and, 
if  the  fire  started  in  the  roof,  there  is  no 
other  reasonable  manner  in  which  to  account 
for  its  origin  except  by  sparks  from  one  of 
defendant's  engines.  Gibbs  v.  Railroad,  104 
Mo.  App.  276,  78  S.  W.  835.  The  evidence 
left  It  as  a  question  for  the  Jury. 

It  is  contended  that  it  was  not  shown  by 
competent  evidence  that  plaintiff  waa  the 
owner  of  the  building — that  title  to  land  can- 
not be  shown  by  oral  evidence.  The  only 
evidence  introduced  was  that  of  plaintiff 
that  she  owned  and  occupied  it  as  her  place 
of  residence,  and  that  she  had  about  10  years 
previously  caused  its  construction  at  a  cost 
of  $1,600.  The  defendant  objected  to  the 
manner  of  proving  ownership.  In  Bank  of 
Aurora  v.  Linzee,  166  Mo.  496,  65  S.  W.  735, 
which  was  a  suit  in  ejectment,  it  is  held 
that  oral  evidence  is  not  the  best  evidence  of 
title.  And  in  Turner  v.  Williams,  76  Mo. 
617,  where  title  was  involved,  it  is  held  that 
title  to  land  cannot  be  established  by  mere 
oral  statements  of  witnesses.     It  cannot  be 
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donbted  but  Buch  1b  the  universal  mle  In 
such  cases.  But  "possession  of  land  under 
claim  of  title  Is,  as  against  a  stranger,  prima 
facie  evidence  of  title."  Kansas  City  Sub- 
urban Belt  Railway  Co.  t.  NorcroBB,  137  Mo. 
415,  38  S.  W.  299. 

The  plaintiff  admitted  that  her  property 
had  been  insured,  and  that  the  insurance 
company  had  paid  her  $1,011  for  her  Iobb, 
$11  of  which  was  for  goods  destroyed.  The 
defendant  contends  that  the  estimated  value 
of  the  building  at  $1,600,  less  depreciation  of 
6  per  cent  a  year,  would  fix  its  value  at  the 
time  of  the  fire  at  $960,  an  amount  less  than 
the  insurance  received  by  plaintiff.  But  de- 
fendant has  misconstrued  the  evidence.  The 
witness  who  estimated  the  value  of  the  build- 
ing placed  it  at  $1,600  after  allowing  for  the 
depreciation.  However,  as  to  that  matter. 
It  could  make  no  difference  how  much  or 
how  little  the  plaintiff  received  by  way  of 
indemnity  from  the  insurance  company  for 
her  loss.  Her  damages  cannot  l>e  reduced 
thereby ;  the  defendant  not  Ytebig  a  party  to 
the  insurance  contract  and  having  no  Inter- 
est therein.  Matthews  v.  Mo.  Pac.  Ry.  Co., 
142  Mo.  643,  44  S.  W.  802. 

We  l)eiieve  every  point  raised  by  the  de- 
fendant on  the  appeal  has  been  determined. 
The  case  was  well  tried,  and,  finding  no  er- 
ror, it  is  affirmed.    All  concur. 


STATE  V.  WILKSON. 

(St.  lioais  Cook  of  Appeals.    Missouri.    April 
20,  1909.) 

CBnoNAi,  Law  (|  1024*)— Atpeai^Dxoisions 
Reviewable. 

A  writ  of  error  will  not  lie  from  an  order 
quashing  an  information. 

■    [Ed.    >'ote.— For    other    cases,    see    Criminal 
Law,  Cent.  Dig.  |  2602 ;   Dec.  Dig.  (  1024.*] 

Error  to  Circuit  Court,  St.  Francois  Coun- 
ty;  Chas.  A.  Kllllan,  Judge. 

John  Wilkson  was  prosecuted  for  a  viola- 
tion of  the  local  option  law.  The  informa- 
tion was  quashed,  and  the  State  brings  er- 
ror.   Writ  dismissed. 

B.  C.  Tucker,  for  the  State.  E.  A.  Rozier 
and  W.  L.  Hensley,  for  defendant  in  error. 

GOODE,  J.  This  is  a  writ  of  error  from 
a  Judgment  of  the  circuit  court  quashing  an 
information  against  defendant,  wherein  he 
was  charged  with  selling  intoxicating  liq- 
uors, to  wit,  two  kegs  of  beer  and  a  half 
gallon  of  whisky,  in  St.  Francois  county, 
contrary  to  the  statutes  against  the  sale  of 
Intoxicating  liquors,  which  had  been  adopted 
In  said  county,  being  commonly  known  as 
the  "local  option  law,"  and  consisting  of 
article  3,  c.  22,  U  3027-3035,  of  the  Revised 
Statutes  of  1809  (Ann.  St  1906,  pp.  1733- 
1740). 

The  writ  must  be  dismissed,  because  a 


writ  of  error  will  not  lie  from  an  order 
quashing  an  information.  State  ▼.  Rozelle, 
174  Mo.  632,  74  S.  W.  852;  State  v.  Adams, 
193  Mo.  200,  91  S.  W.  946;  State  v.  Ross, 
119  Mo.  App.  401,  403,  94  &  W.  842.  All 
concur. 


JACKSON  V.  SMITH. 

(Kansas  City  Conrt  of  Appeals.    Missouri. 

April  19,  1909.) 

WirNKSSKB    (8    146*)— COICPBTSNCT— Tbawbao- 

noN  WITH  Febson  Since  Deceased. 

Under  Rev.  St  1899,  {  4652  (Ann.  St 
1906,  p.  2520),  providing  that  where  one  of  the 
parties  to  an  action  is  dead,  the  other  party 
cannot  testify,  plaintiff's  husband  cannot  tes- 
tify to  a  contract  with  deceased,  made  by  him 
as  plaintiff's  agent 

[Ed.  Note. — For  other  cases,  see  Witnesses, 
Cent  Dig.  IS  644-649;    Dec.  Dig.  J  146.»] 

Appeal  from  Circuit  Court  Atchison  Coun- 
ty;   Wm.  C.  Ellison,  Judge. 

Action  by  Isadora  Jackson  against  Tully 
Smith,  executrix  of  the  estate  of  Abner 
Smith,  deceased.  From  a  Judgment  for 
plaintiff,  defendant  appeals.    Reversed. 

L.  J.  Miles  and  W.  R.  Llttell,  for  appel- 
lant   L.  D.  Ramsay,  for  respondent 

BROADDDS,  P.  J.  The  plaintiff,  a  mar- 
ried woman,  is  the  daughter  of  Abner  Smith, 
deceased.  She  asserts  a  claim  against  her 
father's  estate  for  services  which  she  al- 
leges she  rendered  In  behalf  of  her  sister, 
Ellen  Jackson,  who  was  at  the  time  a  mar- 
ried woman,  in  taking  care  of  and  provid- 
ing for  her  under  a  contract  she  had  with 
the  deceased.  The  contract  was  made  for 
her  by  her  agent  her  husband.  The  defend- 
ant objected  to  the  competency  of  the  hus- 
band as  a  witness,  on  the  ground  that  the 
other  contracting  party  was  dead,  and  that 
therefore  he  was  Incompetent  to  prove  the 
contract  The  objection  was  overruled,  and 
the  witness  was  allowed  to  testify  to  the 
contract  The  verdict  was  for  plaintiff,  and 
the  administrator  appealed. 

The  statute  reinoves  the  disabilitieB  of  a 
party  to  a  suit  as  a  witness  by  reason  of 
his  interest  as  a  party  or  otherwise,  "pro- 
vided, that  in  an  action  where  one  of  the 
original  parties  to  the  contract  or  cause  of 
action  in  issue  and  on  trial  is  dead  •  *  • 
the  other  party  to  such  contract  or  cause  of 
action  shall  not  be  admitted  to  testify." 
Section  4652,  Rev.  St  1899  (Ann.  St  1906, 
p.  2520).  The  Supreme  Court  after  a  review 
of  the  cases  on  the  question,  holds:  "Hence 
an  examination  of  the  cases  will  show  that 
a  party  to  the  contract  has  been  construed 
to  mean  the  person  who  negotiated  the  con- 
tract rather  than  the  person  in  whose  name 
and  Interest  it  was  made.  Thus,  though  one 
party  in  interest  be  dead,  the  other  party 
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win  be  a  competent  witness,  If  the  contract 
in  Issue  was  negotiated  by  an  agent  of  de- 
ceased who  l8  living  at  the  time  of  the 
trial."  Banking  House  v.  Rood,  132  Mo.  256, 
S3  S.  W.  816;  Miller  r.  Wilson,  126  Mo.  48, 
28  S.  W.  640.  And  it  is  held:  "If  both  par- 
ties to  a  contract  be  living,  one  of  them  will 
not  be  permitted  to  .testify,  if  the  agent 
who  acted  for  the  other  be  dead.  Williams 
Y.  Edwards,  94  Mo.  447,  7  S.  W.  429.  And 
so  it  Is  held  in  First  Nat.  Bank  r.  Payne,  111 
Mo.  291,  20  S.  W.  41,  33  Am.  8t.  Rep.  520, 
Waltermar  v.  Schnlck's  Estate,  102  Mo.  App. 
133,  76  S.  W.  1063,  and  Edwards  t.  Warner, 
84  Mo.  App.  200.  Although  there  has  been 
much  confusion  in  the  decisions  of  the  Su- 
preme Court  of  the  state  in  construing  the 
statute  on  this  phase  of  the  question,  they 
seem  to  be  uniform;  and  we  do  not  see 
bow  it  could  be  otherwise. 

As  the  evidence  of  the  husband  to  prove 
the  contract  was  all  the  evidence  that  was 
offered  as  to  that  matter,  the  cause  is  re- 
versed without  remanding.    All  concur. 


CAMPBELL  et  al.  v.  TINKER. 

(St.  Loals  Conrt  of  Appeals.    Missouri.    April 
20,  1909.) 

1.  Sales  (§  179*)— Bemedt  of  Buyeb— Option 
TO  Return. 

Where  horses  were  sold  on  an  understand- 
ing that  if  not  satisfactory  they  might  be  re- 
turned, and  the  buyer  accepted  ana  paid  for 
them,  be  was  precluded  from  any  redreag.  except 
for  fraud,  or  on  a  warranty,  if  one  was  given. 

[Hid.  Note.— For  other  cases,  see  Sales,  Cent 
Dig.  {§  456^68 ;   Dec.  Dig.  i  179.*] 

2.  Appeai.  and  Ebbob  ({  882*)— Invited  Eb- 

BOB. 

Though  requested  declaration  of  law,  as 
given,  wiu  modifications,  widened  the  Issues, 
the  request  having  invited  the  error,  it  was  not 
available  on  appeal. 

[Ed.  Note. — For. other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  |  3602 ;  Dec.  Dig.  i  882.*] 

8.  Sai.es  (8  168*)— Right  to  Retubn. 

Where  a  horse  is  sold  on  trial,  and  injured 
while  in  the  purchaser's  possession,  but  with- 
out his  fault,  he  is  not  thereby  deprived  of  the 
right  of  rejection. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent. 
Dig.  S  417;    Dec.  Dig.  f  168.*] 

4.  Appeai.  and  Ebbob  (}  1033*)— Habuless 

EBBOR — DECLABAHON    of    IxAW. 

Where,  in  an  action  for  the  price  of  a  horse, 
defendant  claimed  that  under  uie'  contract  he 
was  entitled  to  return  the  horse  if  unsatisfac- 
tory, and  a  return  wu  shown,  declaration  of 
law,  requiring  the  court  to  find,  not  only  that  a 
reasonable  time  for  return  bad  expired,  but  also 
that  the  horse  bad  been  injured  after  the  expira- 
tion of  such  time,  was  not  prejudicial  to  defend- 
ant. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  {  4056;   Dec.  IHg.  i  1033.*] 

Appeal  from  St  Louis  Circuit  Court;  Matt 
G.  Reynolds,  Judge. 

Action  by  John  A.  Campbell  and  others 
against  Zach  W.  Tinker.    From  a  Judgment 


in    favor   of   plalntifCs,    defendant   appeals. 
Affirmed. 

Plaintiffs  are  partners  under  the  style  of 
the  Campbell  Horse  Company,  and  are  en- 
gaged in  the  business  of  buying  and  selling 
horses  in  East  St  Louis,  111.  On  December 
10,  1904,  defendant  purchased  a  pair  of 
horses  from  them  for  |700,  and  the  present 
action  is  to  recover  said  sum,  less  a  credit 
of  fll8,  allowed  for  reasons  which  will  ap- 
pear in  the  course  of  the  statement  The  an- 
swer says  defendant  bought  two  horses  from 
plaintiffs  in  1902  on  condition  he  should  have 
a  reasonable  time  in  which  to  try  them,  and, 
if  they  were  found  not  sound,  docile,  or  sat- 
isfactory, might  return  them,  in  which  event 
plaintiffs  were  to  furnish  other  horses  on  the 
same  condition,  and  so  on,  until  they  satisfied 
defendant,  when  the  purchase  price  of  $4oO 
paid  for  the  first  pair  should  be  credited  on 
the  price  of  the  horses  that  were  accepted  as 
satisfactory ;  that  the  pair  of  horses  first  de- 
livered proved  unsatisfactory  to  defendant, 
were  returned  to  plaintiffs,  and  thereafter, 
from  time  to  time,  plaintiffs  furnished,  and 
defendant  tried,  other  horses  in  accordance 
with  the  agreement,  and  finally  received  and 
accepted  a  pair  at  the  price  of  $700;  tliat 
thereupon  defendant  tendered  and  offered  to 
pay  plaintiffs  the  difference  between  said 
sum  and  $450  theretofore  paid  for  the  horses 
furnished  in  1902,  and  afterwards  returned, 
which  difference  of  $250  defendant  had  l)een 
at  all  times  ready  and  willing  to  pay,  bat 
plaintiffs  bad  refused  to  accept  For  reply 
plaintiffs  said  It  was  true  they  had  sold  de- 
fendant a  pair  of  horses  in  19(^  and  defend- 
ant liad  paid  for  them,  but  that  said  sale 
was  absolute,  and  without  any  agreement  or 
guaranty  from  plaintiffs  to  defendant  That 
defendant  took  possession  of  said  horses.  Aft- 
erwards one  of  them  was  hurt  or  injured, 
whereupon  defendant  sent  them  to  plaintiffs' 
stable,  requesting  the  latter  to  sell  them  for 
the  account  of  defendant  and  give  bim  credit 
for  the  net  proceeds  of  the  sale.  That  plain- 
tiffs sold  them  as  requested,  and  gave  him 
credit  for  |118  as  the  net  proceeds.  That 
with  this  credit  he  was  left  indebted  to  plain- 
tiffs in  the  sum  of  $582  on  the  price  of  the 
horses  bought  in  December,  1904. 

The  testimony  was  conflicting  regarding 
the  terms  of  the  first  sale,  which  occurred  in 
March,  1902;  that  for  defendant  tending  to 
prove  the  horses  were  returned  to  plaintiffs 
on  May  4th  because  they  turned  out  to  be 
skittish  and  unsatisfactory,  and  were  accept- 
ed by  plaintiffs  pursuant  to  an  agreement 
to  supply  another  pair,  and  on  the  under- 
standing this  would  be  done.  Testimony  for 
plaintiffs  was  to  this  effect:  They  never 
sold  horses  on  trial.  Defendant  and  his 
coachman  tried  the  pair  in  controversy  twice 
before  taking  them  from  plaintiirs'  stable, 
and  a  day  or  two  afterward  telephoned  platn- 
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tiffs  to  come  over  and  get  their  money,  aa  de- 
fendant could  not  want  a  better  team.  One 
of  the  plaintiffs  went  over,  and  was  paid  In 
fall,  by  check  dated  March  22d.  Thereafter 
defendant  sent  word  one  of  the  horses  had 
fallen  lame,  and  to  accommodate  blm  plain- 
tiffs famished  first  one  horse  and  then  an- 
other to  use  in  lieu  of  the  lame  horse.  Later 
defendant  said  he  was  going  to  Europe,  and 
would  send  the  team  back  to  be  sold,  and  the 
money  put  to  his  credit,  to  be  applied  on  a 
pair  of  horses  be  would  purchase  on  his  re- 
turn. A  man  of  plaintiffs  went  to  defend- 
ant's stable  to  get  the  horses  pursuant  to  this 
request,  and  found  one  of  them  so  lame  he 
could  hardly  walk;  In  fact  was  unable  to 
travel  the  distance  to  plaintiffs'  stable.  De- 
fendant's coachman  said  plaintiffs  understood 
about  this,  and  the  team  was  to  be  taken 
back  and  sold  for  defendant's  account  Mean- 
while the  tails  of  the  horses  had  been  docked, 
which  would  diminish  their  value,  and  it 
turned  ont  one  of  them  had  broken  a  bone  in 
its  ankle.  This  fracture  was  five  or  six 
months  in  healing.  In  September,  1902,  the 
team  was  sold  for  |250,  and  defendant  cred- 
ited with  the  sum  of  $118,  which  was  left 
after  paying  for  feed  and  veterinary  services. 
Defendant  explained  why  he  paid^for  the 
team  while  he  had  It  on  trial,  by  saying  he 
expostulated  when  asked  to  pay,  but  one  of 
the  plaintiffs  said  they  needed  the  money, 
and  assured  him  If  the  horses  were  not  satlS' 
factory,  others  would  be  sent  The  case  was 
tried  without  a  Jury,  and  judgment  given  for 
plaintiffs  for  their  demand,  wherefore  the 
appeal  calls  into  question  the  declarations  of 
law,  two  of  which  were  given  of  the  court's 
own  motion,  and  the  others  were  requested 
by  defendant,  and  given  with  changes  made 
by  the  court  We  transcribe  most  of  the  dec- 
larations, omitting  two  or  three  which  ex- 
press the  same  theories  of  the  case,  and  are 
either  uncritidsed,  or  criticised  for  the 
same  reasons  as  those  copied.  The  court's 
modifications  in  declarations  asked  by  de- 
foidant  are  In  italics.  The  following  were 
given  of  the  court's  own  motion: 

"(1)  If  the  court  sitting  as  a  jury  finds 
and  believes  from  the  evidence  that  the  team 
first  delivered  to  the  defendant  was  delivered 
on  trial,  and  that  thereafter  plaintiffs  were 
notified  by  dtfendant  or  any  one  of  the  em- 
ployes of  defendant  having  charge  of  said 
horses,  that  the  team  was  satisfactory,  and 
that  thereafter  plaintiffs  through  their  au- 
thorized agent  called  upon  defendant  and 
received  payment  for  said  horses,  and  gave 
a  bill  of  sale  thereof,  or  a  warranty  as  to 
said  horses,  then  plaintiffs  are  entitled  to  re- 
cover In  this  action. 

"(2)  In  determining  whether  said  sale  was 
conditional,  as  contended  for  by  defendant, 
the  court  will  take  Into  consideration  all  the 
facts  and  circumstances  in  evidence ;  and,  al- 
though the  court  may  find  and  believe  said 
■ale  was  conditional,  yet  it  was  the  duty  of 
the  defendant  to  accept  or  reject  said  horses 


In  a  reasonable  time,  and,  If  not  accepted,  to 
return  them  to  plaintiffs,  and  If  the  court 
sitting  as  a  jury  farther  finds  and  believes 
from  the  evidence  that  defendant  did  not  no- 
tify plaintiff  of  his  accq>tance  of  said  team 
of  horses,  and  did  not  return  the  same  to 
plaintiff,  within  a  reasonable  time,  but  con- 
tinued to  use  said  horses,  and  that  during 
said  use  the  horses  became  crippled,  lamed, 
and  otherwise  Injured  in  value  and  useful- 
ness, then  plaintiffs  are  entitled  to  treat  said 
sale  as  absolute,  and  entitled  to  recover  in 
this  action." 

The  following,  asked  by  defendant,  were 
given  as  modified: 

"(1)  The  court  instructs  (declares)  that  If 
from  the  evidence  it  believes  that  defendant 
purchased  the  first  team  of  horses  upon  ap- 
proval, that  defendant  was  to  have  a  reason- 
able time  to  try  said  horses,  and  that  If  upon 
trial  said  horses  did  not  prove  sound,  docile, 
and  satisfactory  to  defendant,  defendant 
might  return  said  horses  to  plaintiffs,  then 
there  was  no  absolute  sale  of  said  first  team, 
unless  defendant  notified  plaintiffs,  after  said 
trial,  that  said  horses  were  approved  by  him, 
and  were  docile,  sound,  and  satisfactory  to 
him,  or  unless  defendant,  within  a  reasonable 
time  after  said  purchase,  failed  to  notify  the 
plaintiffs  that  said  horses  were  not  approved 
by  blm,  and  were  not  docile,  sound,  and  sat- 
isfactory to  him,  and  failed  to  return  latd 
horses  in  a  reasonable  time. 

"(2)  The  court  declares  that  If  from  the 
evidence  it  believes  that  defendant-purchased 
said  first  team  of  horses  subject  to  his  ap- 
proval, and  subject  to  said  team  being  satis- 
factory to  him,  and  that  defendant  returned 
said  first  team  to  plaintiffs  because  he  did 
not  approve  of  the  same,  or  because  said 
team  was  not  satisfactory  to  him,  then  there 
was  no  absolute  sale  of  said  team,  and  de 
fendant  is  entitled  to  a  credit  from  plaintiffs 
of  |460  upon  the  purchase  price  of  the  sec- 
ond team  of  horses,  even  though  the  court 
may  believe  that  said  first  team  was  sound 
and  docile,  and  that  defendant  ought  to  have 
approved  of  said  first  team,  and  even  though 
the  court  may  believe  that  defendant  ought 
to  have  been  satisfied  with  said  first  team, 
the  grounds  of  approval  or  disapproval,  and 
of  satisfaction  or  dissatisfaction,  being  for 
defendant  alone  to  determine,  ond  provided 
that  option  ieas  emerotted  in  a  reasonaltle 
time,  and  plaintiffs  notified  thereof. 

"(3)  The  court  declares  that,  even  if  one 
or  both  of  the  horses  in  said  first  team  were 
injured  while  said  horses  were  in  defendant's 
possession,  still  defendant  did  not,  because  of 
said  injuries,  lose  the  right  to  return  said 
first  team  to  plaintiffs,  and  to  receive  from 
plaintiffs  credit  for  the  sum  of  $450,  provided 
that  by  the  terms  of  the  purchase  of  said 
first  team  of  horses  defendant  reserved  the 
right  to  return  said  horses  if  they  were  not 
sound  and  docile,  and  were  not  satisfactory 
to  defendant,  and  provided,  further,  that 
said  Injuries  befell  said  horse,  or  horses,  In 
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the  conrae  of  the  exercise  by  defendant  of  the 
right  of  trying  said  horsee  which  the  contract 
gave  to  defendant,  and  provided  further  that 
the  injuries  were  received  only  during  their 
trial,  and  within  a  reasonable  time  after 
their  receipt  by  defendant  If  the  court  sit- 
ting as  a  jury  believes  from  the  evidence 
that  the  defendant  did  not  accept  or  return 
said  horses  within  a  reasonable  time,  and 
after  such  reasonable  time  said  horses  were 
Injured,  crippled,  and  rendered  less  valuable 
and  useless  (sic),  then  defendant  had  no 
right  to  return  them  under  his  alleged  con- 
ditional purchase." 

John  T.  Fltzslmmons,  for  appellant  B. 
W.  Banister,  for  respondents. 

GOODS,  J.  (after  stating  the  facts  as 
above).  The  first  declaration  in  the  present 
case  merely  said.  If  the  court  found  the  team 
first  purchased  was  delivered  to  defendant 
for  trial,  thereafter  plaintiffs  were  notified  by 
him  it  was  satisfactory,  were  paid,  and  gave 
defendant  a  bill  of  sale,  or  a  warranty,  plain- 
tiffs were  entitled  to  recover.  That  declara- 
tion was  sound;  for  certainly  if  the  horses 
were  accepted  and  paid  for  by  defendant  as 
satisfactory,  he  had  exercised  his  option  to 
ke^  or  return  them,  and  thereafter  he  could 
have  no  redress,  except  for  fraud,  or  on  a 
warranty,  if  one  was  given.  Execution  of  a 
bill  of  sale  by  plaintiffs,  and  acceptance  of  it 
by  defendant  was  not  essential  to  an  election 
by  him  to  keep  the  horses,  but  might  be  re- 
garded as  a  circumstance  which  favored  the 
conclusion  that  he  had  elected  to  keep  them. 
It  was  not  more  necessary  to  refer  to  said 
clrcomstance  in  the  declaration  than  to  refer 
to  any  other  fact  conducing  to  prove  the  ul- 
timate fact  of  a  decision  by  defendant  to  ac- 
cept the  team,  but  reference  to  it  was  not 
prejudicial  to  defendant ;  for  the  declaration 
required  the  court  to  find  for  plalntlfTs  on 
the  essential  fact  of  whether  defendant  noti- 
fied them  he  would  accept  the  team,  and  the 
inclusion  of  certain  circumstances  which 
helped  to  induce  the  finding  was  immaterial. 

Counsel  for  defendant  excepted  to  changes 
made  by  the  court  in  other  dedarattona,  and 
Insists  these  changes  drew  Into  the  case  for 
decision  issues  not  Joined  In  the  pleadings,  to 
wit  whether  defendant  ought  to  be  regarded 
as  having  accepted  the  horses  first  purchased 
If  he  did  not  return  them  to  plalntiffli  in  a 
reasonable  time,  or  if  one  of  them  w^s  in- 
jured or  crippled  while  in  his  possession. 
The  argument  rune  thus:  In  replying  to  de- 
fendant's averment  of  a  purchase  of  the  first 
pair  of  horses  with  the  privilege  to  return 
them  if  they  proved  unsatisfactory,  plaintiffs 
alleged  the  sale  was  absolute  and  uncondi- 
tional. Further,  according  to  all  the  testi- 
mony, the  horses  were  returned  to,  and  re- 
ceived by,  plaintiffs.  Under  sndi  pleadings 
and  evidence,  whether  or  not  they  were  re- 
turned In  a  reasonable  time  was  an  irrele- 
vant Inquiry ;  the  real  question  being  wheth- 


er this  was  done  pursuant  to  an  option  ac- 
corded to  defendant  in  the  contract  of  sale, 
as  he  alleged,  or  merely  in  compliance  with 
his  request  to  sell  them  for  him,  as  plaintiffs 
alleged.  Defendant's  view  of  the  pleadings 
is  substantially  correct.  The  replication  men- 
tions the  occurrence  of  injury  to  one  of  the 
horses  while  defendant  had  it  but  does  not 
put  the  fact  forward  In  a  definite  manner  as 
a  reason  why  defendant  could  not  exercise  his 
option  to  reject  them  if  such  an  option  had 
been  given.  Hence  it  may  be  allowed  the  dec- 
larations of  law  widened  the  issues;  but 
scrutiny  of  the  declarations  requested  by  de- 
fendant shows  this  course  was  Invited,  and 
hence  Is  not  available  for  reversal.  Chris- 
tian V.  Ins.  Co.,  143  Mo.  460,  45  8.  W.  268; 
Sowden  v.  Kessler,  76  Mo.  App.  581;  Plnm- 
mer  v.  Milan,  79  Mo.  App.  439.  Take  the 
first  modified  declaration,  and  compare  the 
italicised  part  inserted  by  the  court  with  the 
remainder,  and  it  will  be  seen  the  theory  of 
law  propounded  In  the  declaration  as  request- 
ed was  not  changed.  The  theory  was  that 
if  the  first  team  was  sold  on  approval,  and 
defendant  was  to  have  a  reasonable  time  to 
try  It  and  return  It  If  unsatisfactory,  there 
was  no  absolute  sale,  unless,  after  trial,  he 
approved  the  horses,  or  failed  within  a  rea- 
sonable time  to  notify  plaintiffs  they  were 
not  approved.  The  insertion  made  by  the 
court  required  defendant  to  return  the  hors- 
es within  a  reasonable  time,  as  well  as  give 
notice  of  rejection.  But  defendant's  supposed 
right  to  return  them  If  they  were  unaatiB- 
factory  was  mentioned  in  the  requested  part 
of  the  declaration,  in  a  connection  that  Im- 
plied return  in  a  reasonable  time,  which,  of 
course,  would  be  a  necessary  incident  of  re- 
fusal to  accept  them.  The  amendment  of  the 
second  requested  declaration  merely  required 
defendant  to  exercise  his  option  to  reject,  and 
follow  up  his  decision  with  reasonable  notice 
to  plaintiffs.  In  the  third  declaration  the 
amendment  was  more  elaborate,  but  of  the 
same  legal  effect  It  said  if  the  court  did  not 
believe  defendant  accepted  or  returned  the 
horses  within  a  reasonable  time  and  after 
such  time  they  were  Injured,  crippled  or  ren- 
dered less  valuable,  defendant  had  no  right 
to  return  them.  According  to  defendant's 
own  theory  he  was  bound  to  keep  them  un- 
less he  gave  timely  notice  to  the  contrary.  In 
default  of  such  notice  the  sale  would  become 
absolute  (1  Mechem,  Sales,  {{  681,  682),  and 
a  subsequent  Injury  would  not  affect  the  mat- 
ter one  way  or  the  other,  and  hence  need  not 
have  been  referred  to  in  the  declaration; 
but  the  reference  was  not  unfavorable  to  de- 
fendant Inasmuch  as  the  court  was  required 
to  find  the  main  fact :  Retention  of  the  hors- 
es an  unreasonable  time  without  notioe  ot  dis- 
approval. 

We  have  been  cited  to  Head  v.  Tattersall, 
L.  R.  Excbr.  7,  and  agree  with  the  doctrine 
of  the  case,  namely,  that  If  a  horse  is  sold 
on  trial,  and  la  Injured  while  In  the  purchas- 
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er's  possession,  but  wltbont  bis  fanlt,  he  will 
not  be  deprived  thereby  of  the  right  of  re- 
jection. The  decision  was  based  on  the  con- 
cession that  the  Injury  occurred  in  the  period 
allowed  for  trial.  If  no  definite  period  is 
arranged,  a  reasonable  one  la  implied,  and  so 
defendant  concedes  in  the  present  case.  Now 
it  will  be  observed  the  reference  to  the  injury 
in  the  declarations  was  in  terms  which  show- 
ed the  court  meant  an  Injury  after  lapse  of 
reasonable  time  for  trial.  As  said,  we  do 
not  see  how  an  injury  then  occurring  could 
haye  any  effect  on  tlie  rights  of  the  parties, 
which  would  have  been  fixed  by  the  expira- 
tion of  the  time  tn  which  defendant  might 
decline  the  horses;  but  neither  do  we  see 
how  requiring  the  court  to  find,  not  only  that 
the  time  had  expired,  but  also  that  one  of 
the  horses  had  been  hurt  after  its  expiration, 
could  be  prejudicial  to  defendant.  Such  an 
accident  would  not  enlarge  his  right  of  re- 
jection, but  rather  would  lend  emphasis  to 
plaintiffs'  right  to  treat  the  sale  as  absolute. 
Strauss  v.  Kingman,  42  Mo.  App.  208 ;  Carter 
V.  Wallace,  82  Hun  (N.  T.)  384.  What  we 
have  said  In  this  connection  applies  to  the 
second  declaration,  given  by  the  court  of  its 
own  motion.  The  injury  to  the  horses  by 
use,  referred  to  in  said  declaration,  clearly 
means  an  injury  after  the  end  of  the  period 
of  trial  and  in  which  defendant  might  have 
returned  them  as  unsatisfactory.  The  declar- 
ations are  verbally  inexact,  but  they  show 
the  court  tried  this  case  on  correct  legal  the- 
ories, considering  the  fact  that  defendant 
himself  Introduced  by  his  requests  the  ques- 
tion of  whether  his  aUeged  election  to  disap- 
prove was  timely. 
The  Judgment  Is  afllrmed.    All  concur. 


WASSON  V.  BOLAND  et  al. 

(Kansas  dty  Court  of  Appeals.    Miisonil. 

April  19,  1909.    Rehearing  Denied 

May  3,  1909.) 

1.  LnriTATiON  or  Acnoirs  (i  127*)— Amend- 
utsr  or  PLKAniNos— Nkw  Causk  or  Ac- 
tion. 

Though  an  action  be  brought  before  the 
period  of  limitation  has  expired,  if  an  amended 
petition  be  filed  after  the  period,  changing  the 
cause  of  action,  it  will  be  Darrea. 

[Ed.  Note.— For  other  cases,  see  Limitation  of 
Actions,  Cent.  Dig.  H  543-547;  Dec.  IMg.  | 
127.*] 

2.  LnnTATioif  or  Actions  (J  127*)— Amewd- 
MENT  or  PLKADinOB— Waivxb  bt  Failubx 
TO  Object. 

Failure  to  object  to  amendment  of  a  i^ti- 
tion  1(  a  waiver  of  the  question  of  plaintifTs 
tight  to  amend  and  does  not  affect  the  running 
«r  the  statute  of  limitations. 

[Ed.  Note.— For  other  cases,  see  Limitation  of 
Actions,  Cent  Dig.  H  543-547;  Dec.  Dig.  I 
127.*] 

8.  LnnxATioiT  or  Actions  (|  127*)— Amehd- 
MKNT  or  FUEAniNos— New  Cause  or  Ac- 
Tioir. 

An  original  dalm  filed  by  plaintiff  in  the 

probate  court  against  the  estate  of  B.,  deceased, 


was  for  "Balance  on  certificate  of  deposit  of 
Bank  of  Ia,  Iowa,  a  copartnership  doing  busi- 
ness under  the  firm  name  and  style  of  the  Bank 
of  It.,"  and  the  certificate  was  attached  as  an 
exhibit  An  amendment  pleaded  various  stat- 
utes of  Iowa,  limiting  the  life  of  banking  cor- 
porations to  20  yean  and  for  enforcement  of 
claims  against  partnerships  and  proceeded  on 
the  theory  that  the  corporate  life  of  the  Bank 
of  L.  had  expired  l>efore  the  bank  received  plain- 
tiff's money,  that  it  was  tben  acting  as  a  part- 
ner^ip,  and  that  the  claim  survived  to  plain- 
tiff as  against  decedent's  estate  on  his  liability 
as  a  partner.  Held,  that  the  amendment  was 
the  statement  of  a  new  cause  of  action  and  was 
within  the  statute  of  limitations. 

[EM.  Note.— For  other  cases,  see  Limitation  of 
Actions,  Cent.  Dig.  SI  543-^7;  Dec.  Dig.  { 
127.*] 

4.  LnoTATioH  or  Actioitb  (|  127*)— Akend- 
ifXNT  or  PizAniNOB— New  Cause  or  Ac- 
tion. • 

A  test  as  to  whether  an  amendment  states  a 
new  cause  of  action  within  the  statute  of  lim- 
itations is  whether  evidence  to  prove  the  one 
will  supi>ort  the  other. 

[BM.  Note.— For  other  cases,  see  Umltation  of 
Actions,  Cent.  Dig.  f i  543-647 ;  Dec.  Dig.  i 
127.*] 

5.  LmiTATioN  or  Actions  (I  127*)— Aubnd- 
KBNT  or  Pleadings  —  Nkw  Cattsx  or  Ac- 
tion. 

That  the  cause  of  action  set  up  in  an 
amendment  might  have  been  joined  in  the  same 
petition  in  a  separate  count,  or  that  the  subject- 
matter  of  each  is  the  same,  does  not  determine 
that  the  cause  of  action  in  the  amendment  is 
not  new  within  the  statute  of  limitations. 

[Ed.  Note. — For  other  cases,  see  Limitation  of 
Actions,  Cent.  Dig.  i|  643-647;  Dec.  Dig.  { 
127.*] 

6w  Pabtnbbsbif  (S  41*)— Cobpobations— Bx- 

PIBATION— LlABIUTT   OV   StOOKHOLDBBS   AS 

Pabtnxbs. 

By  the  laws  of  Iowa  the  stockholdets  of  a 
corporation  which  continues  to  do  business  after 
its  charter  has  expired  cannot  be  held  as  part- 
ners in  the  absence  of  a  statute  imposing  such 
liabUity. 

[Ed.  Note.— For  other  cases,  see  Partnership, 
Cent.  Dig.  SI  66-69 ;   Dec.  Dig.  |  41.*] 

Appeal  from  Circuit  Court,  Pntnam  Coun- 
ty; Oeo.  W.  Wanamaker,  Judge. 

Proceeding  by  Mary  A.  Wasson  against 
John  S.  Boland  and  another,  administrators 
of  the  estate  of  John  Boland,  deceased.  From 
a  Judgment  for  plaintiff,  defendants  appeal. 
Beversed. 

N.  A.  Franklin  and  Thos.  B.  Davis,  for 
appellants.  B.  L.  Roblson,  Ira  B.  Hyde,  and 
Arthur  M.  Hyde,  for  respondent 


ELLISON,  J.  Plaintiff  filed  a  demand 
against  the  estate  of. John  Boland,  deceas- 
ed, in  the  probate  court  of  Putnam  county, 
based  on  a  bank  certificate  of  deposit  The 
case  was  appealed  to  the  circuit  court,  where 
the  plaintiff  had  Judgment  for  the  amount 
less  credits. 

It  appears:  That  the  Bank  of  Llneville 
did  buslneas  as  a  corporation  in  Iowa  until, 
at  the  expiration  of  20  years,  its  franchise 
expired  under  the  terms  of  the  statute  of 
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that  state.  That  after  the  expiration  of 
the  life  of  the  chartor  the  bank  contlnned 
business,  as  before,  for  several  years,  when 
It  became  insolvent  and  was  placed  in  charge 
of  a  receiver,  who  paid  a  portion  of  the  sum 
due  on  the  certificate.  It  was  during  the 
period  after  the  expiration  of  the  charter  and 
before  the  insolvency,  while  doing  business 
as  it  had  always  done,  the  deposit  was  made 
and  the  certificate  Issued  which  Is  the  basis 
of  this  controversy.  The  certificate  wa« 
issued  to  Francis  Walker  and  by  him  as- 
signed to  this  plaintiff.  It  appeared  In  evi- 
dence tbat  certain  of  the  of^cers  and  stock- 
holders of  the  bank  stated  themselves  to  be 
partners,  and  that  a  suit  was  instituted  In 
this  state  on  a  claim  of  the  bank,  in  which 
it  was  alleged  that  it  was  a  partnership.  It 
also  appeared  that  the  application  for  a  re- 
ceiver stated  the  bank  to  be  a  partnership. 
Bat  It  further  appears  that  to  meet  the  de- 
mands of  creditors  the  receiver  made  assess- 
ments against  the  stockholders  under  the 
banking  law  of  Iowa.  It  does  not  appear 
that  Boland  knew  of  any  claim  or  admission 
of  partnership. 

The  demand,  when  presented  or  filed  by 
plaintiff  in  the  probate  court,  only  lacked 
four  days  of  being  barred  by  the  statute  of 
limitations  for  the  presentation  of  claims 
against  estates  of  deceased  persons.  After 
the  limitation  period  expired,  plaintiff  filed 
an  amended  petition.  The  law  in  this  state 
is  that,  though  an  action  be  brought  before 
the  period  of  'limitation  has  expired,  if  an 
amended  petition  be  filed  after  the  period, 
changing  the  cause  of  action.  It  will  be  re- 
garded as  "a  fresh  suit  upon  a  new  cause 
of  action,"  and  will  be  barred.  Bnel  t. 
Transfer  Co.,  45  Mo.  562;  Fields  v.  Maloney, 
78  Mo.  172;  Scovlll  v.  Glasner,  79  Mo.  449; 
Sims  V.  Field,  24  Mo.  App,  557.  It  is  held 
that  a  failure  to  object  to  the  amendment 
will  be  a  waiver.  There  was  no  objection 
in  this  case.  But  that  relates  merely  to  the 
question  of  waiver  of  right  to  make  the 
amendment.  It  does  not  affect  the  matter  of 
the  running  of  the  statute  of  limitations, 
as  will  be  seen  from  the  opinion  of  Judge 
Hall  in  Sims  v.  Field,  supra.  So  the  ques- 
tion is  whether  the  amendment  changed  the 
cause  of  action.  The  object  of  both  the 
original  and  amended,  petition  was  to  hold 
the  estate  on  the  ground  of  partnership.  The 
original  claim  was  as  follows:  "The  estate 
of  John  Boland,  deceased,  to  Mary  A.  Was- 
son.  Dr.  Balance  on  certificate  of  deposit  of 
Bank  of  LlnevOIe,  Iowa,  No.  18,248,  a  copy 
of  which  is  hereto  attached  marked  'Exhibit 
A'  and  made  a  part  thereof,  $2,800.00.  The 
said  John  Boland  was  the  owner  of  20  shares 
of  stock  In  said  Bank  of  LlneviUe,  a  copart- 
nership doing  business  under  the  firm  name 
and  style  of  the  Bank  of  Llnevllle.  The  said 
certificate  marked  'Exhibit  A'  was  Issued  to 
Frances  M.  Walker  and  by  her  assigned  to 
claimant  Mary  A.  Wasson. 


"Exhibit  A. 

"$5,277.62.  No.  18,24a  Not  subject  to 
check.  Bank  of  LlneviUe.  LlneviUe,  Iowa, 
April  14,  1904.  Francis  M.  Walker  has  de- 
posited in  this  bank  fifty-two  hundred  seven- 
ty-seven and  •»/ioo  dollars  payable  to  the 
order  of  self  six  months  after  date  at  6  per 
cent  in  current  funds,  on  return  of  this  cer- 
tificate properly  Indorsed.  If  duplicate  un- 
paid. Certificate  of  deposit  A.  L.  Rockhold, 
Cashier." 

The  amendment  is  a  lengthy  pleading,  but 
the  substance  of  it  is :  That  the  contract  evi- 
denced by  the  certificate  of  deposit  was  made 
in  Iowa  and  was  governed  by  the  laws  of 
that  state.  The  various  statutes  of  that 
state  are  then  pleaded,  among  others,  section 
1069,  Code  1873,  providing  that  corporatltms 
for  banking  could  not  be  organized  for  a 
longer  period  than  20  years,  and  that  by  sec- 
tion 1629,  Code  1897,  If  one  continued  after 
that  period,  it  could  only  be  for  the  purpose 
of  winding  up  Its  affairs  and  not  to  take  new 
business.  That  by  section  1863,  Code  1897,  a 
banking  corporation  could  only  be  organized 
In  the  manner  therein  stated,  which  la  set 
out  in  the  petition.  That  by  section  1842 
of  such  Code  It  was  provided  that  certain 
notice,  etc.,  of  the  organization  of  the  cor- 
poration should  be  given.  That  by  section 
1864  the  oflScers  of  the  corporation  should 
not  commence  business, untU  they  had  made 
certain  sworn  statements  to  the  state  audi- 
tor of  Iowa.  That  by  section  3468  an  action 
on  a  claim  or  demand  against  a  partnership 
may  be  brought  against  any  one  of  the  mem- 
bers thereof  as  an  individual  llabUity.  And, 
QnaUy,  it  was  pleaded  that,  according  to  the 
provisions  of  section  3443  of  such  statutes, 
all  actions  survive,  "under  which  provision 
plaintiff  alleges  that  his  said  claim  survives 
and  may  be  brought  against  the  i^resenta- 
tlves  of  said  John  Boland,  deceased."  It 
was  also  appropriately  pleaded  that  the  cor- 
porate life  of  20  years  allowed  by  the  stat- 
ute aforesaid  for  the  Bank  of  Llnevllle  had 
expired,  and  that  Its  officers  and  stockholders- 
did  not  reorganize,  nor  did  they  attempt  to- 
wind  tip  the  affairs  of  the  bank,  but  contin- 
ued to  do  a  banking  business  as  before  and 
under  the  same  name,  and  that,  during  this 
time  after  the  expiration  of  Its  charter,  it 
received  the  deposit  In  controversy.  The  pur- 
pose of  the  petition  was  to  set  torOn  that  the 
corporate  life  of  the  Bank  of  Llnevllle  had 
ceased  when  It  received  the  deposit,  and  that 
It  received  such  deposit  while  conducting  the 
bank  as  a  going  concern,  as  had  been  done 
for  several  years,  without  any  intention  to 
wind  up  its  affairs,  and  that  by  reason  there- 
of the  stockholders  became  merely  partners 
doing  a  banking  business  as  a  partnership, 
and  that  deceased  was  liable  as  one  of  such 
partners. 

In  our  opinion  the  amendment  was  the  sub- 
stitution of  a  new  action.  One  test  con- 
stantly, made  Is  whether  evidence  to  prove 
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one  win  Btipport  the  other.  Roes  t.  Mineral 
Land  Co.,  162  Mo.  S17,  62  S.  W.  084;  Heman 
▼.  Glann.  129  Mo.  325,  31  S.  W.  589;  Lamp- 
kin  T.  Collier,  69  Mo.  170;  Scovlll  v.  Olaaner, 
79  Mo.  449.  The  rule  Is  clearly  lUustrated 
by  the  decision  In  McHugh  t.  Transit  Co., 
190'  Mo.  85,  88  S.  W.  853,  where  It  Is  held 
that  a  complaint  for  damages  for  common- 
law  negligence  and  one  for  statutoiy  neg- 
ligence are  two  different  causes  of  action  and 
cannot  be  joined  In  the  same  count,  though 
they  relate  to  the  same  Injury.  It  can  be 
said  of  this  amendment,  as  was  said  by  Hall, 
J.,  In  Sims  V.  Field,  supra,  that :  "The  proof 
required  by  one  petition  was  entirely  dlffer- 
,ent  from  the  proof  required  by  the  other,  and 
this  difference  was  as  to  the  character  of 
the  proof,  and  not  as  to  the  quantity  of  proof 
only.  The  entire  proof  required  by  the  orig- 
inal petition  would  not  have  been  sufflcioit 
under  the  amended  petition."  f^he  mere  fact 
that  the  action  stated  in  the  amendment 
might  have  been  Joined  in  the  same  petition. 
In  a  separate  count,  with  that  stated  In 
the  original,  or  that  the  subject-matter  of 
each  may  be  the  same,  does  not  determine 
whether  the  cause  of  action  has  been  chang- 
ed, from  which  it  follows  that,  though  the 
original  and  the  amendment  are  actions  on 
the  same  certificate,  that  fact  does  not  pre- 
yent  application  of  the  rule.  It  needs  but 
the  suggestion  to  show  that  the  cause  shown 
In  the  original  and  that  set  up  in  the  amend- 
ment, though  relating  to  the  same  subject, 
are  altogether  different,  and  that  proof  of 
the  original  would  fall  far  short  of  support- 
Ing  the  amendment.  We  are  of  the  opinion 
that  the  statute  of  limitations  bars  the  claim. 
There  is  another  reason  urged  by  counsel 
In  behalf  of  defendant  why  plaintiff  cannot 
recover,  which  we  tlilnk  to  be  sound;  that 
Is,  that  by  the  law,  as  administered  In  Iowa, 
the  stockholders  of  a  corporation  which  con- 
tinues to  do  business  after  Its  charter  has 
expired  cannot  be  held  as  partners  In  the 
absence  of  a  statute  imposing  such  liability. 
Seaton  y.  Orimm,  110  Iowa,  145,  81  N.  W. 
225.  It  is  said  In  that  case  that :  "The  great 
weight  of  authority,  In  the  absence  of  a  stat- 
ute. Is  that,  where  a  supposed  corporation  Is 
doing  business  as  a  de  facto  corporation,  the 
stockholders  cannot  be  held  liable  as  part- 
ners, although  there  may  have  been  irregn- 
larltles,  omissions,  or  mistakes  in  incorpo- 
rating or  organizing  the  corporation."  And 
the  same  Is  held  in  Clausen  y.  Head,  110 
Wis.  405,  86  N.  W.  1028,  84  Am.  St  Rep.  933, 
a  case  much  like  the  case  at  bar,  where  It 
was  undertaken  to  hold  sto(ikholders  of  an 
Insolvent  bank  as  partners.  See,  also,  1  Cook 
on  Corp.  I  234.  We  do  not  consider  that 
Bison  v.  Wright,  134  Iowa,  634,  112  N.  W. 
105,  cited  by  plaintiff,  in  any  way  qualifies 
those  cases.  But,  as  will  be  noticed  In  the 
statement  of  the  case,  it  was  attempted  to  be 
shown  that  the  stockholders  considered  them- 


selves to  be  partners  and  so  conducted  the 
business.  We  do  not  think  there  was  suffi- 
cient In  the  evidence  to  Justify  a  finding  that 
deceased  was  knowingly  a  party  to  any 
change  in  the  mode  of  operating  the  bank,  or 
any  change  In  the  relationship  of  the  stock- 
holders. To  him  the  bank  was  continued  as 
a  de  facto  corporation. 

The  Judgmmt  will  therefore  be  reversed. 
All  concur. 


OHAPLINB   RBAI/TT   &  CONSTRUCTION 

CO.  V.  PHILIP  GRUNER  &  BBOS. 

LUMBER  CO. 

(St  Louis  Court  of  Appeals.    Missouri.    April 
20,  1909.) 

Sai.es  (I  86*)— CoRTKAOT  — Yauditt  — Mis- 

XAKK. 

Plaintiff,  who  contemplated  bidding  on  a 
building  contract,  invited  defendant,  a  lamber 
dealer,  to  bid  on  the  necessary  lumber.  Defend- 
ant's bid  was  on  a  printed  form,  which  bore  at 
the  top  a  request  that  persons  receiving  the  esti- 
mate would  examine  the  same,  as  defendant 
agreed  to  furnish  only  the  articles  named  in  the 
estimate;  "errors  in  extensions  and  footing 
subject  to  correction."  The  bid  showed  the 
number  of  pieces  of  each  description  of  lumber, 
and  in  an  extended  colamn  the  number  of  feet 
in  each  description.  Plaintiff  accepted  the  bid 
on  the  total  price  given,  paying  no  attention  to 
the  number  of  feet  Defendant  in  calculating 
the  number  of  feet  in  one  description,  made  a 
mistake,  whereby  his  bid  was  less  than  it  others 
wise  would  have  been.  Defendant  refused  to 
perform,  and  plaintiff,  who  had  contracted  to 
build  in  reliance  on  the  bid,  was  compelled  to 
buy  elsewhere.  Held,  that  defendant  was  liable 
in  an  action  for  damages. 

[Bd.  Note.— For  other  cases,  see  Sales,  Dec. 
Dig.  I  36.*] 

Appeal  from  St  Louis  Circuit  Court;  Geo. 
H.  Shields,  Judge. 

Action  by  the  Ghapline  Realty  &  Construc- 
tion Company  against  Philip  Gruner  &  Bros. 
Lumber  Company.  From  a  judgment  for 
plaintiff,  defendant  appeals.    Affirmed. 

Plaintiff  company  was  engaged  in  the 
year  1907  in  taking  and  executing  contracts- 
to  build  houses,  and  defendant  company 
was  a  dealer  in  lumber  in  the  city  of  St 
Louis.  Plaintiff  contemplated  submitting  a 
competltiye  bid  to  the  Brown  Shoe  Com- 
pany for  a  contract  to  build  a  house  for  the 
latter,  and,  in  advance  of  and  as  a  basis  for 
the  bid  to  do  the  work  and  furnish  the  ma- 
terials for  the  house,  plaintiff  was  taking 
underbids  from  several  lumber  dealers  in 
the  city  to  furnish  plaintiff  the  lumber 
which  would  be  needed.  The  method  of 
procuring  these  bids  from  dealers  In  lumber 
was  to  submit  to  them  a  list  of  the  num- 
ber of  pieces  of  lumber  of  different  kinds- 
and  dimoisions  plaintiff  would  require,  and 
request  competitive  proposals  to  furnish 
said  pieces  at  prices  to  be  stated  by  the- 
dealers.  Plaintiff  knew  lumber  was  sold 
on  the  St  Liouis  market  by  the  foot  bat 
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In  passing  on  bids  was  accustomed  to  pay 
no  attention  to  tbe  number  of  feet  In  the 
pieces  of  each  kind  of  lumber  mentioned  In 
the  ofFera  of  the  dealers,  and  to  attend  only 
to  the  amounts  of  money  for  which  the  lat- 
ter proposed  to  fnmish  the  lamber.  Three 
bids  were  submitted  by  as  many  dealers  to 
supply  plaintiff  with  the  lumber  called  for 
In  the  list  plaintiff  had  submitted,  defend- 
ant's bid  being  as  follows: 


per  foot  or  tiionsand  feet  of  each  kind  of 
lumber  was  set  down,  and  in  the  second 
column  the  extensions  in  dollars  and  cents 
of  the  total  price  of  the  lumber  of  each  kind 
proposed  to  be  furnished.  The  extensions 
on  this  detached  slip  were  not  turned  over 
or  shown  to  plaintiff.  It  will  be  perceived 
defendant's  bid  .contained  three  totals  of 
$2,200,'  $96,  and  $76  respectively.  A  mistake 
occurred  in  the  tenth  item  of  the  bid,  which 


Bid  Subitct  to  Changt  Unlett  Orderad  WitMn  10  Dayt  From  Date. 

St.  LAnls,  Mo..  Uarch  15.  U07. 
Philip  Oruner  ft  Broa.  Lumber  Company; 
Main  Offloe:      400$  N.  Broadway,  Braneb  Office,  8.  S.  Cor.  Ith  *  Caa*  At*. 
To  Cbaplatne  Realty  ft  Const  Co. 
Please  And  beloir  onr  Bstlmate  for  lumber  to  be  deliTvred. 
To  JeSenon  At.  ft  Unllanpby. 

For 

Partlee  reeelTlns  tbia  aatimate  will  pleai*  examlae  the  aame  with  ear*, 
as  we  agree  to  fnmtib  only  the  article*  named  herein.  Brrors  In  Bz- 
t*nsion  and  Footins  anbjeet  to  oorrectlon.  We  are  not  reapontlble  tor 
d*l*re  oauaed  by  strike*  or  other  unaToidable  drcumatances. 

1»-I4xl4— U  No.  1  rgb.  Bored  VA  "..  IMO 
10-UxlV-U  No.  1  rsh.  Bored  m  "..  1(80 
l((-llha»-14  No.  1  rgh.  Bored  l)i  "..  U6T 
S-8x»-U  No.  1  Tgb.  Bored  IVi  "....  OS 
l-SzS-U  No.  1  rch.  Bor*d  IH  "..-.   Itt 

U-Uzl4-U  No.  1  rgh Sni 

U-10zl«— It  No.  t  rsb tnt 

U-tiU-U  No.  1  rgh mg 

U-<ilft-l«  No.  1  rgh UST 

i»t—taH—ia  No.  J  rgh X7S» 

140-2x10-10  No.  1  rgh 4100 

Hdt  ft  lln.  VAxVA  Brdg 4600  lln. 

WO  ft  lln.  4x4  Cedar tUt 

SO— 4x6— It  No.  1  rgh. MO 

U-«x»-U  No.  1  rgh 67t 

a-«xt-10  No.  1  rgh to 

•— Ixt— It  No.  1  rgh ISO 

14— txt-U  No.  1  rgh M4 

SIH4xt-U  No.  1  rgh t40 

W— 2zt— U  No.  1  rgb 120 

<E00  ft  No.  I  T.  P.  Bds ttOO 

29eo  pea.  tzt-U  No.  1  T.  P.  flg St620 

19200  ft  1x4  No.  2  Uapla  factory  flg 

UOO  ft  lln.  %xlH  to*  strip 1100 

12200.00 

U-txO-12  No.  1  T.  P. 4n 

<-txlO-lt  No.  1  T.  P. 220 

t0t-2x4-lt  No.  1  T.  P. t40 

2400  ft  No.  2  T.  P.  Bds 2400 

too  ft  No.  2  T.  P.  Bds (00 

tM.OO 

a-lxlO-U  No.  1  T.  P. 214 

4-lxS-lO  No.  1  T.  P 214 

»-txt-10  No.  1  T.  P 240 

as— 4x8-10  No.  1  T.  P 720 

14— 4xt-lt  No.  1  T.  P 768 

12-tat-U  No.  1  T.   P 2S8 

20-2x4-lt  No.  1  T.  P. 214 

t-2xlO-U  No.  1  T.  P 180 

too  tt  No.  2  T.  P.  Bds too 

100  ft  lin.  lVix2M  Brdg 100  Ila. 

«7t.0t 

Philip  Oruner  ft  Bro*.  Lumb*r  Oe. 

Per  Sohroeder. 


m  ft  T* 

2t.t2 

20 

(•.St 

22 

42.S4 

21 

20lM 

•22 

24 

U.M 

20 

(7.St 

an 

a'A 

1I2.U 

2t 

2t.tt 

22 

4S.tt 

21 

106.- 

t 

tt.(t 

«• 

U7.(( 

2220 

M 

21 

7D.M 

•220 

21 

14S.22 

21 

74S.«2 

2S 

480.— 

40o 

4.40 

(2222.70 

12t2 

12 

so.a 

2200 

n 

«T.2t 
KM 

»A 

6.CT 

4B4 

25 

11.25 

14tl 

25 

n.zo 

22 

t.62 

22 

4.70 

24 

4.22 

21 

t.so 

U 

1.00 

TIM 


That  proposal  was  on  a  printed  blank, 
with  a  perforated  line  running  down  the  side 
of  It.  The  part  of  the  paper  to  the  right  of 
the  perforated  line  was  detached  and  re- 
tained by  defendant,  and  will  be  seen  to 
have  contained,  opposite  the  number  of  feet 
abown  in  the  right-hand  column,  supra,  two 
other  columns,  in  the  first  of  which  the  price 


we  have  italicized.  In  compnting  the  whole 
number  of  feet  in  that  Item  as  1,732  instead 
of  20,790.  This  mistake  was  made  by  the 
employs  of  defendant  who  calculated  the 
estimate,  and  In  consequence  of  It  defendant 
offered  to  furnish  the  lumber  in  the  first 
division  of  its  bid  for  $2,200;  whereas,  but 
for  the  mistake,  it  would  hare  asked  $500 


Digitized  by 


Google 


Ho.) 


CHAPLINB  REALTY  &  0.  CO.  v.  PHILIP  QRUNER  &  BROS.  L.  CO. 


667 


more,  or  $2,700  for  the  Ivunber  In  that  dl- 
Tislon.  Bids  were  received  by  plaintiff  from 
two  other  Inmber  companies;  one  of  which 
offered  to  furnish  the  lumber  called  for  In 
the  first  division  of  the  list  for  $2,816  and 
the  other  for  $2,720.  Defendant  refused  to 
deliver  the  lumber  for  the  amounts  men- 
tioned in  its  offer  as  written.  Plaintiff  was 
compelled  to  buy  elsewhere,  and  brought 
this  action  for  damages,  alleging  a  breach 
of  contract.  Plaintiff's  5mploy6  who  passed 
on  the  proposals  testified  he  would  have 
known  there  were  more  than  1,732  feet  of 
lumber  In  the  tenth  Item  if  he  had  noticed 
the  extensionB,  bat  It  was  not  his  practice 
to  pay  any  attention  to  extensions  in  feet, 
and  he  accepted  defendant's  bid  without 
detecting  the  error.  The  evidence  la  some- 
what contradictory  as  to  whether  plaintiff's 
attention  was  called  to  the  mistake  before 
It  had  accepted  and  acted  on  the  bid,  and 
an  issue  upon  the  point  was  submitted  to 
the  Jury.  Substantial  testimony  was  ad- 
duced In  plaintiff's  behalf  to  prove  it  had 
notified  defendant  of  its  acceptance,  had 
sent  in  Its  own  bid  to  the  Brown  Shoe  Com- 
pany for  the  contract  to  erect  the  building, 
this  bid  had  been  accepted  by  the  shoe  com- 
pany, and  plaintiff  had  signed  a  contract  for 
the  erection  of  the  house  before  defendant 
gave  notice  of  the  mistake  in  the  bid  to  fur- 
nish the  Inmber;  that  plaintiff's  proposal  to 
supply  the  material  and  labor  for  the  build- 
ing was  based,  among  other  things,  on  de- 
fendant's offer  to  supply  the  required  lum- 
ber at  the  prices  shown  in  defendant's  pro- 
posal. The  court  found  a  verdict  and  en- 
tered Judgment  for  plaintiff  in  the  sum  of 
$500,  and  this  appeal  was  taken. 

Walther  &  Muench.  for  appellant  Oarl 
Otto,  for  respondent 

GOODE,  J.  (after  stating  the  facts  as 
above).  The  rulings  on  requests  for  declara- 
tions of  law  indicate  tlie  court  below  thought 
the  case  ought  to  be  decided  according  to 
legal  propositions  which  may  be  stated  as 
follows:  First  If  a  mistake  occurred  in 
making  up  defendant's  bid,  but  before  the 
latter  had  withdrawn  or  offered  to  correct 
It  plaintiff  accepted  and  acted  on  It  and 
nnder  such  drcomstances  as  would  have  in- 
duced a  business  man  of  ordinary  prudence 
to  do  BO,  then  defendant  was  bound  to  com- 
ply with  its  offer;  second,  if  before  the  bid 
was  accepted  plaintiff  either  knew,  or  had 
information  to  cause  an  ordinarily  prudent 
man  to  t)elleve,  a  mistake  had  been  made  in 
the  tenth  Item,  the  Judgment  must  be  for 
defendant;  third,  defendant  had  the  right 
to  withdraw  Its  bid  any  time  before  accept- 
ance, and  the  burden  was  on  plaintiff  to 
prove  it  had  accepted  defendant's  offer  and 
communicated  with  the  latter  to  that  effect 
before  the  offer  was  withdrawn,  and,  if  the 
court  found  the  bid  had  not  been  accepted 
before  plaintiff  was  notified  there  was  an 


error  in  it  the  Judgment  must  be  for  defend- 
ant; fourth,  if  there  was  a  mutual  mistake 
on  the  part  of  plaintiff  and  defendant  about 
the  quantity  of  lumber  intended  to  be  em- 
braced in  the  bid,  the  Judgment  must  be  for 
defendant;  fifth,  the  clause  in  the  proposal 
which  said  errors  in  footings  and  extensions 
were  subject  to  correction  constituted  a  con- 
dition In  the  contract  and  entitled  defendant 
to  correct  the  alleged  mistake,  if  It  occurred, 
provided  defendant  offered  to  do  so  before 
plaintiff  had  given  notice  of  acceptance  and 
acted  on  the  bid.  There  was  evidence  favor- 
able to  plaintiff  on  the  several  issues  of  fact 
and  the  above  findings  exclude  from  the  ap- 
peal certain  contentions — ^that  defendant 
withdrew  Its  bid,  or  notified  plaintiff  of  er- 
ror in  It  before  the  latter  accepted  and  acted 
on  it;  also  that  If  the  miscalculation  was 
due  to  carelessness  on  the  part  of  defendant 
In  not  verifying  the  extensions,  plaintiff's 
own  negligence  contributed  to  the  loss.  The 
testimony  was  inconsistent  on  the  first  of 
those  issues,  and  on  the  second  the  opinion 
that  plaintiff's  negligence  contributed  to  its 
loss  is  not  irresistible.  There  was  room  for 
the  court  as  trier  of  the  facts,  to  find  defend- 
ant exercised  less  than  ordinary  business 
care  in  framing  its  proposal,  but  that  the 
drcumstances  considered,  plaintifrs  accept- 
ance without  recalculating  the  extensions  did 
not  fall  below  said  standaM.  Defendant's 
employe  made  the  mistake,  and  the  proposal 
passed  through  the  hands  of  an  officer  at 
defendant  before  it  was  submitted  to  plain- 
tiff. The  man  who  attended  to  the  affair 
for  plaintiff  knew  lumber  was  estimated  and 
sold  by  feet  but  in  passing  on  proposals  in 
the  form  of  the  one  in  question,  paid  atten- 
tion only  to  the  total  amounts  and  not  to 
the  extensions  in  feet  opposite  the  items,  as 
plaintiff  based  its  own  proposals  for  con- 
struction work  on  the  lowest  prices  offered 
in  the  snbbids  submitted  to  it  What  plain- 
tiff wanted  to  learn  from  lumber  dealers, 
and  what  it  asked  for,  was  the  total  price 
for  which  they  would  furnish  a  certain  num- 
ber of  pieces  of  lumber ;  and  naturally  it 
would  attend  to  the  amounts  and  not  to  the 
number  of  feet  in  the  items.  Moreover,  de- 
fendant had  the  benefit  of  the  slip  on  which 
were  set  down  the  prices  per  foot  and  the 
total  prices  of  the  different  Items  of  inmber, 
and  those  data  were  not  before  plaintiff. 
Hence  It  is  obvious  more  means  of  detecting 
the  mistake  were  available  to  defendant  than 
to  plaintiff,  wherefore  it  does  not  follow  that 
plaintiff  was  remiss  If  defendant  was. 

It  is  insisted  the  proviso  that  errors  in  ex- 
tensions and  footings  were  subject  to  cor- 
rection was  as  much  a  term  of  the  contract 
as  any  other  clause,  made  the  sale  one  of 
inmber  by  the  foot  and  bound  plaintiff  at 
its  peril  to  ascertain  whether  the  true  num- 
ber of  feet  in  each  item  was  given.  At  this 
point  and  generally,  the  case  is  identical 
with  Boeckeler  Lumber  Co.  v.  Cherokee  Real- 
ty Co.  (recently  decided  by  us)  116  S.  W.  452. 
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Out  of  deference  to  the  earnest  brief  for  de- 
fendant, we  haye  gone  over  the  question  In- 
volred  again,  but  without  seeing  reason  to 
change  our  opinion.  In  the  present  case,  as 
In  that  one,  plalntUI  had  asked  for  a  round 
bid  for  various  pieces  of  lumber  of  different 
kinds,  and  not  for  a  bid  by  feet,  and,  on  the 
strength  of  defendant's  offer,  had  changed 
its  position  by  entering  into  a  binding  con- 
tract with  the  Brown  Shoe  Company  at  a 
figure  which  was  lower  than  it  otherwise 
would  have  accepted.  Upon  requesting  and 
receiving  a  lump  offer  like  the  one  in  hand, 
the  offeree  would  have  before  him  neither 
separate  nor  total  prices  whereby  to  correct 
the  bid  if  an  error  was  detected  In  the  ex- 
tensions, and  could  do  nothing  but  notify 
defendant  of  the  mistake.  It  is  not  a  rea- 
sonable Interpretation,  or  one  compelled  by 
the  language  of  the  proposal  considered  in 
its  entirety,  to  say  defendant  meant  to  im- 
pose this  gratuitous  task  on  a  customer  who 
was  interested  only  In  total  prices,  or  the 
latter  meant  to  assume  it  That  the  proviso 
Is  not  intended  to  apply  to  such  a  bid  is  in- 
dicated further  by  the  word  "footings";  for 
bids  in  the  form  of  the  one  in  hand  contain 
no  footings,  but  those  in  wtiich  the  prices  of 
lumber  per  foot  and  total  prices  are  stated 
would  contain  them,  and  we  think  the  words 
In  question  were  Intended  to  be  part  of  a 
bid  of  the  latter  Idnd.  This  view  Is  rein- 
forced by  the  sentence  immediately  preced- 
ing, wherein  parties  receiving  the  estimates 
were  warned  to  examine  It  with  care,  as  de- 
fendant agreed  "to  furnish  only  the  articles 
named  therein."  This  remark  tended  to 
draw  attention  to  the  articles,  and  not  to  the 
feet,  and  shows  defendant  was  proposing  to 
furnish  the  listed  articles,  not  a  certain 
quantity  of  feet  of  each.  The  argument  that 
the  clause  in  question  accorded  defendant 
the  right  to  have  the  mistake  corrected  at 
plaiotlflT's  expense,  after  it  had  changed  its 
attitude  by  binding  Itself  in  a  contract  with 
the  shoe  company,  implies  that,  however  neg- 
ligent defendant  may  have  been  as  compared 
with  plaintiff,  the  latter  must  bear  the  con- 
sequent loss.  Possibly  defendant  might  have 
been  released  from  its  offer,  even  if  plaintiff 
bad  become  apprised  of  the  mistake  after  ac- 
ceptance, but  before  so  far  changing  its  posi- 
tion that  it  would  have  to  stand  a  loss  unless 
defendant  was  held  bound.  As  to  that  we  do 
do  not  say,  for  the  case  is  presented  in  a  dif- 
ferent phase.  Counsel  for  defendant  have 
directed  us  to  some  opinions  which  we  will 
cite,  with  the  remark  that  they  were  given 
on  facts  unlike  those  at  bar,  either  in  that 
the  party  seeking  to  take  advantage  of  the 
mistake  had  not  acted  in  good  faith,  the  mis- 
take was  called  to  his  attention  before  be 
had  altered  his  position,  or  to  correct  it 
would  not  put  him  in  a  less  favorable  situa- 
tion than  otherwise  he  would  have  occupied. 
Hartford,  etc.,  B.  R.  Company  v.  Jackson,  24 


Conn.  514,  63  Am.  Dec.  177;  Rowland  ▼.  Rail- 
road, 61  Conn.  103,  23  Atl.  755,  29  Am.  St. 
Rep.  175;  Gulf,  etc..  Railroad  Company  t. 
Dawson  (Tex.  Civ.  App.)  24  S.  W.  566;  But- 
ler V.  Moses,  43  Ohio  St  166,  1  N.  E.  316; 
Mummenhoff  v.  Randall,  19  Ind.  App.  44,  49 
N.  S.  40 ;  Cunningliam  Mfg.  Co.  v.  Rotograpb 
Company,  30  App.  Cas.  (D.  C.)  524,  15  L.  R. 
A.  (N.  S.)  868;  Moffett  v.  Rochester,  178  U.  S. 
373,  20  Sup.  Ct  957,  44  li.  Ed.  1108.  Those 
cases,  except  possibly  the  first  three,  are 
squarely  against  defendant's  contentions,  and 
in  those  three  it  did  not  appear  the  party 
against  whom  the  mistake  was  corrected  was 
left  any  worse  off  than  he  would  have  been 
had  it  not  occurred.  The  following  authori- 
ties are  in  point  for  plaintiff,  and  some  of 
them  rest  on  facts  practically  Identical  with 
those  before  us:  Griffin  v.  O'Neil,  48  Kan. 
117,  29  Pac.  143;  Coates  v.  Early,  46  S.  C. 
220,  24  S.  E.  305;  Borden  v.  Railroad,  113 
N.  C.  570,  18  S.  E.  392,  37  Am.  St  Rep.  632 ; 
Brown  v.  IiCvy,  29  Tex.  Civ.  App.  389,  69 
S.  W.  265;  Pond-Decker  Lumber  Co.  v.  Spen- 
cer, 86  Fed.  846,  30  C.  C.  A.  430;  Durgln  v. 
Smith,  133  Mich.  331,  94  N.  W.  1044;  West- 
em,  etc.,  R,  Corp.  V.  Babcock,  6  Mete.  (Mass.) 
346;  CrlUy  v.  Board  of  Education,  54  111. 
App.  371;  Putnam's  Sons  v.  MacLeod,  23  R. 
I.  373,  377,  50  Atl.  646;  Smith  v.  Hughes,  L. 
R.  6  Q.  B.  597 ;  McGulre  v.  De  Frese,  77  Mo. 
App.  683;  1  Wharton,  Contracts,  i  202;  1 
Page,  Contracts,  {  79. 
The  Judgment  is  afllrmed.    All  concur. 


COMMERCIAL  CLUB  OF  JOPLIN  v.  DAVIS 
et  al. 

(Kansas    City    Court    of    Appeals.      Missouri. 

April   19,   1909.      Rehearice  Denied 

May  8,  1909.) 

1.  Contracts  (J  136*)  —  Liabiutt  of  Aoert- 
TO  Pbinoipai,. 

An  agent  employed  to  purchase  real  es- 
tate, who  received  a  commission  from  the  ven- 
dor, pursuant  to  a  secret  agreement,  whereby  he 
was  to  receive  a  commission  on  the  completion 
of  the  purchase,  must  pay  the  commission  to  the 
purchaser,  though  the  latter  formed,  after  the 
purchase  and  before  the  payment  of  the  com- 
mission by  the  vendor,  an  unlawful  purpose  to 
dispose  of  the  property  thiDugh  a  lottery ;  the 
agent's  obligation  to  pay  arisiag  at  the  time  he 
increased  the  price  to  the  purchaser  by  the 
amount  of  his  secret  commission. 

[Ed.   Note.— For  other  cases,   see  Contracts, 
Cent.  Dig.  If  681-700;   Dec  Dig.  {  136.*] 

2.  CoNTBAcrs  a  ISe*)— LiABiLnr  of  Aoeitt 
TO  Pkincipai.. 

One  employing  an  agent  to  purchase  real 
estate  may  recover  from  the  agent  the  commis- 
sion received  by  him  from  the  vendor  pursuant 
to  a  secret  agreement  whereby  the  vendor  should 
pay  a  commission  on  the  consummation  of  the 
purchase,  though  the  purchaser,  vendor,  and 
agent  each  knew  that  the  property  was  pur- 
chased for  a  lottery ;  the  illegality  not  attadi- 
ing  to  the  purchaser's  cause  or  action. 

[Ed.   Note.— For  other  cases,   see  GonttKCts^ 
Cent.  Dig.  §!  681-700;   Dec.  Dig.  {  136.»] 


•For  other  caaei  ue  same  topic  and  section  NUMBER  In  Dec.  *  Am.  Dice-  U07  to  (Ute,  *  Keportw  IndazM- 
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Aiqpeal  from  Clrcnlt  Conrt,  Jasper  County ; 
Hngh  Dabbs,  Judge. 

Action  by  the  Commercial  Club  of  Joplin 
againat  Fred  M.  Davis  and  others.  From  a 
judgment  for  defendants,  plaintiff  appeals. 
Beversed  and  remanded. 

J.  W.  McAntire,  for  appellant  A.  B.  Spen- 
cer, for  respondents. 

ELLISON,  J.  This  action  may  be  said  to 
be  founded  on  the  misconduct  of  an  agent 
amounting  to  a  breach  of  trust  The  Judg- 
ment was  for  the  defendant  in  the  trial 
court.  It  appears  that  plaintiff  is  a  duly  or- 
ganized corporation  under  article  11,  c.  12, 
Rev.  St  1899  (Ann.  St.  1906,  pp.  1103-1119), 
and  that  It  Is  managed  by  a  board  of  10  trus- 
tees. Defendant  was  a  member  of  the  cor- 
poration, and  one  of  the  trustees.  The  board 
appointed  him,  with  others,  as  a  committee 
to  purchase  for  the  organization  a  certain 
tract  of  land  in  Jasper  county.  The  purchase 
price  was  finally  agreed  upon  at  $45,000 ;  but 
defendant,  without  plaintttTs  knowledge,  in 
breach  of  good  faith  with  it,  as  its  agent 
bad  a  secret  understanding  with  the  seller 
of  the  land  that  he  was  to  be  paid  or  allowed 
by  such  seller  a  commission  «f  $1,125,  which 
sum  was  paid  to  him  on  the  consummation 
of  the  purchase  by  deed.  On  discovering  this 
secret  relation  between  these  parties,  plain- 
tiff demanded  the  money  so  received,  and,  up- 
on defendant's  refusal  to  pay,  this  action 
was  brought 

The  evidence  showed  that  there  was  a  writ- 
ten contract  for  the  land  set  forth  in  a  re- 
ceipt dated  AprU  27,  1907,  for  the  first  part 
of  purchase  money,  which  was  $1,000,  and 
that  two  days  before  that,  when  defendant 
was  negotiating  with  the  seller,  he  made  the 
arrangement  that  he  was  to  receive  a  com- 
mission of  2^  per  cent  The  deed  was  made 
In  June  thereafter,  and  that  was  the  date 
when  the  seller  actually  paid  such  commis- 
sion to  defendant,  amounting  to  $1,125.  It 
further  appears  that  a  few  days  after  the 
purchase,  viz.,  on  the  evening  of  May  Ist, 
plaintiff's  trustees  adopted  a  plan  whereby 
the  lots  into  which  a  part  of  the  land  was  to 
be  divided  should  be  disposed  of  by  a  lottery. 
The  defense  is  that  the  land  was  purchased 
for  an  unlawful  purpose.  It  can  be  better 
understood  by  being  set  out  in  full.  After 
a  formal  general  denial  It  proceeds:  "Fur- 
ther answering,  defendants  state  that  the 
plaintiff  unlawfully  undertook  to  raise  a 
fund  of  money  by  means  of  a  lottery,  and 
that  said  transaction,  as  hereafter  stated, 
was  unlawful  and  against  public  policy; 
that,  in  pursuance  of  said  unlawful  scheme, 
the  plaintiff  secured  an  option  on  the  land 
mentioned  in  the  petition  and  caused  a  por- 
tion thereof  to  be  subdivided  in  lots,  streets, 
and  alleys;  that  said  lots  were  of  various 
values,  ranging  from  one  hundred  and  fifty 
dollars  ($150)  to  five  hundred  dollars  ($500) 
eacti,  and  that  in  carrying  out  said  lottery 


the  plaintiff  sold  said  lots  for  the  fixed 
price  of  three  hundred  dollars  ($300)  each, 
with  the  agreement  then  and  there  designed, 
and  proposed  by  the  plaintiff  and  against  the 
objection  of  these  defendants  that  the  said 
lets  should  be  allotted  to  the  several  purchas- 
ers, who  had  no  right  or  opportunity  to  se- 
lect the  lots  they  or  any  one  of  them  would 
purchase,  but  same  were  In  fact  allotted  to 
them  by  means  of  a  lottery — that  is  to  say, 
the  numbers  of  the  lots  were  written  on  sep- 
arate sheets  of  paper  Inclosed  in  envelopes 
and  placed  in  a  hat,  while  a  similar  process 
was  followed  with  the  names  of  the  several 
purchasers  for  lots,  which  were  placed  in  an- 
other hat,  and  then,  as  an  envelope  was 
drawn  from  one  hat,  there  was  also  one 
drawn  from  the  other  hat  and  the  number 
of  the  lot  so  drawn  was  taken  as  the  number 
of  the  lot  to  be  awarded  to  the  person  whose 
name  was  drawn  from  the  envelope  from  the 
other  hat  at  that  time — that  the  said  transac- 
tion constituted  an  unlawful  lottery,  and  is 
the  same  transaction  mentioned  in  the  peti- 
tion, and  that  same  and  every  part  thereof, 
was  and  is  wholly  void  and  against  public 
policy,  and  gives  the  plaintiff  no  rights  in  the 
premises.  Wherefore,  having  fully  answered, 
defendants  ask  for  judgment  in  their  favor 
with  costs."  We  may  concede  that  the  lot- 
tery plan  of  disposing  of  the  land  adopted  by 
plaintiff  was  unlawful,  yet  In  the  light  of 
the  evidence  we  do  not  understand  how  that 
can  protect  defendant  from  the  demand 
plaintiff  makes  on  him.  The  evidence  shows 
that  when  plaintiff  purchased  the  land 
through  the  agency  of  defendant,  and  when 
defendant  entered  into  the  agreement  with 
the  seller  for  a  commission,  the  lottery  plan 
was  not  In  contemplation.  In  other  words, 
when  defendant  committed  the  injury  upon 
plaintiff  by  his  breach  of  trust,  he  was  nut 
engaged  in  buying  for  plaintiff  land  which 
;vas  to  be  used  for  an  unlawful  purpose.  The 
evidence  shows  that  such  purpose  was  not 
formed  by  plaintiff  until  after  the  purchase, 
and  after  other  methods  of  getting  the  money 
needed  had  failed.  It  is  true  the  money  was 
not  paid  to  defendant  by  the  seller  until  aft- 
er the  unlawful  plan  of  disposing  of  the  prop- 
erty had  been  formed,  but  that  should  not 
affect  a  decision  of  the  question,  for  defend- 
ant's obligation  to  pay  plaintiff  the  amount 
he  was  secretly  getting  from  the  seller  arose 
at  the  time  that  he  increased  the  price  of  the 
land  to  plaintiff  by  the  amount  of  his  secret 
commission,  for  that  was  the  effect  of  his 
conduct  If  he  had  not  exacted  the  commis- 
sion, the  seller,  of  course,  would  have  sold 
the  land  to  plaintiff  for  that  much  less,  and 
plaintiff  would  not  have  contracted  to  pay  as 
much,  by  that  amount,  as  it  did.  Further- 
more, It  may  be  said  in  this  connection  that 
this  action  against  defendant  may  be  sustain- 
ed by  evidence  in  no  way  relating  to  the  un- 
lawful purpose  In  the  plan  of  disposing  of  it 
It  is  disconnected  from  that  plan.  When 
that  is  the  case,  the  taint  of  illegality  does 
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not  attadi  to  plalntltrs  action.  Michael  t. 
Bacon,  48  Mo.  474,  8  Am.  Rep.  138;  Mc- 
Dearmott  v.  Sedgwick,  140  Mo.  172,  39  S.  W. 
776 ;  St.  Louis  Ass'n  v.  Delano,  108  Mo.  217, 
18  S.  W.  1101;  Hall  t.  Corcoran,  107  Mass., 
loc.  clt  256,  9  Am.  Rep.  30. 

So  It  may  also  be  said  that,  though  plain- 
tiff and  the  seller  and  the  defendant  had  each 
known  the  land  was  being  purchased  for  a 
lottery,  yet  that  matter  Is  at  an  end,  and  it 
has  no  direct  connection  with  the  present  ac- 
tion. It  Is  not  an  action  to  enforce  an  un- 
lawful contract  or  for  damages  for  a  breach 
of  such  a  contract  Defendant  has  plalntlfTs 
money  In  his  possession,  and  no  reason  can 
exist  why  he  should  not  be  compelled  to  re- 
turn It  HaU  V.  Corcoran,  107  Mass.  251,  9 
Am.  Rep.  30;  Portsmouth  Brewing  Co.  v. 
Mudge,  68  N.  H.  462,  44  AtL  600;  1  Pom- 
eroy's  Eq.  Jur.  i  403.  K  it  be  suggested 
that  we  are  going  too  far  In  saying  that  the 
money  of  one  of  the  parties  is  found  in  de- 
fendant's iMSsession,  we  answer  that  in  legal 
and  actual  efCect  defendant's  conduct  amount- 
ed to  this:  That  he  received  of  plaintiff  mon- 
ey which  he  represented  the  seller  asked 
for  the  property,  and  which  he  was  to  pay  to 
the  seller.  He  went  to  the  seller  with  the 
money,  but  paid  him  |1,125  less  than  he  got 
of  plaintiff,  and  kept  that  sum  himself. 
While  the  transaction  did  not  occur  In  that 
way,  yet  that  was  the  effect  of  it,  and  it  Jus- 
tifles  us  in  saying  that  defendant  had  plaln- 
tlfTs money.  He  should  not  be  permitted  to 
keep  it 

The  Judgment  is  reversed,  and  the  cause 
remanded,  with  directions  to  enter  Judgment 
for  the  plaintiff.    All  concur. 


STATE  T.  BUSH. 

(Kansas  City  Court  of  Appeals.     MissoarL 

April  19,  1909.    Opinion  modified  May 

S.  1909.) 

1.  CouBTS   ({   114*)— Adjoubnhknt   of   Ses- 
sions—Entbt  OF  Obdebs  Nuko  Pbo  Tunc. 

Where  the  record  of  the  county  court  con- 
tained a  recital  at  the  beginning  of  each  ses- 
sion that  the  court  met  pursuant  to  adjourn- 
ment, and  the  final  order  of  adjournment  show- 
ed a  continued  session  from  the  first  regular 
meeting  until  the  final  adjournment,  it  was 
proper  for  the  court  to  enter  nunc  pro  tunc  or- 
ders of  adjournment  on  each  day  the  court  was 
in  session  during  the  term,  thus  correcting  the 
record  of  the  court. 

[Ed.  Note.— For  other  cases,  see  Courts,  (Jent 
Dig.  I  368;  Dec.  Dig.  f  114.»] 

2.  Courts  (8  35*)- Regulabitt  op  Sessions— 
PREsuMirri,0N8. 

The  presumption  is  that  a  court  of  record, 
while  sittmg  as  such  and  performing  its  func- 
tions, is  lawfully  assembled. 

[Ed.  Note.— For  other  cases,  see  CJourts,  Cent. 
Dig.  t  140;   Dec.  Dig.  {  35.*] 

3.  CouBTS  (§  35*)- Regui-abitt  of  Sessions 
— ^Presumptions. 

The  fact  that  the  several  judges  of  the 
county  court  met  at  adjourned  sessions  is  con- 


clusive evidence  that  the  regular  term  of  court 
had  not  expired,  and  the  presumption  is  that 
they  would  not  have  assembled  as  a  court  un- 
less there  had  been  an  adjourned  session,  or  on 
statutory  notice. 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent. 
Dig.  §  140 ;   Dec.  Dig.  i  35.*] 

4.  Intoxicating  Liquoks  (8  36*)— Local  Op- 
tion—Pobushino  Result  of  Election. 

Rev.  St  1899,  |  3031  (Ann.  St  1906,  p. 
1737),  provides  that,  if  a  majority  of  the  votes 
cast  at  a  local  option  election  be  against  the 
sale  of  intoxicating  liquors,  the  county  court 
shall  publish  the  result  once  a  week  for  four 
successive  weeks  in  the  newspaper  in  which 
the  notice  of  election  was  published.  HeM,  that 
the  record  of  the  county  court  relating  to  the 
adoption  of  the  local  option  law  need  not  show 
a  return  of  the  publication  of  the  result,  where 
it  shows  the  publication  was  ordered. 

[Bid.  Note. — For  other  cases,  see  Intoxicating 
Liquors,  Cent  Dig.  8§  43,  44;   Dec.  Dig.  {  36.*] 

5.  Cbiiunal  Law  (8  564*)— Pboov  or  Vkiick 
—Sufficiency. 

In  a  prosecution  for  violation  of  the  local 
option  law,  evidence  of  a  sale  of  liquor  at  a 
certain  unincorporated  town,  without  showing 
in  what  county  such  town  ia  located,  is  in- 
sufficient to  fix  the  venue,  and  therefore  fails 
to  show  any  offense. 

[E}d.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  8S  1277-1284;  Dec.  Dig.  i 
664.*] 

6.  Cbiuinal  Law  (8  804*)^Judiciiai.  Noticb 
— boundabies  of  counties  and  towns. 

Though  the  court  takes  judicial  notice  of 
the  boundaries  of  a  county  in  the  state,  it  does 
not  take  judicial  notice  of  the  county  in  which 
an  unincorporated  town  is  situated. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  |  705;    Dec.  Dig.  8  304.*] 

Appeal  from  Circuit  CJourt,  (Gentry  Coonty; 
William  G.  Ellison,  Judge. 

Preston  W.  Bush  was  convicted  of  violat- 
ing the  local  option  law,  and  appeals.  Re- 
versed and  remanded. 

J.  W.  Peery,  for  appellant.  C.  H.  S.  Good- 
man and  Kelso  &  Kelso,  for  the  State. 

BROADDUS,  P.  J.  The  defendant  was 
indicted,  tried,  and  convicted  in  the  Gentry 
county  circnlt  court  for  the  illegal  sale  of 
intoxicating  liquor  In  violation  of  the  local 
option  law.  From  the  Judgment  of  convic- 
tion, he  appealed. 

The  indictment  averred  that  the  local  op- 
tion law  was  adopted  within  all  that  por- 
tion of  Gently  county  outside  of  the  limits 
of  the  city  of  Stanberry,  a  city  of  more  than 
2,500  inhabitants,  and  that  the  defendant 
unlawfully  sold  certain  Intoxicating  liquors 
outside  of  said  city  limits  in  said  county. 

The  state  Introduced  in  evidence  a  certified 
copy  of  the  record  of  the  county  court  of 
date  of  August  20,  1906,  showing  the  dec- 
laration of  the  result  of  an  election  held  on 
the  17th  day  of  August,  1906,  in  the  county, 
to  determine  whether  or  not  intoxicating  liq- 
uors should  be  sold  in  the  county  outside  of 
the  city  of  Stanberry;  and  proved  a  sale  of 
liquor  by  defendant  in  November  following, 
and  rested  its  case.     Whereuxwn  defendant 
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asked  a  peremptory  Instruction  to  the  jury 
to  find  defendant  not  guilty,  which  the  court 
refused. 

For  the  purpose  of  attacking  the  validity 
of  the  proceedings,  certain  records  of  the 
county  court  were  Introduced  by  the  defend- 
ant. The  record  shows  that  the  county  court 
met  on  Monday,  May  7,  1906,  In  regular  ses- 
sion, and  was  In  session  on  May  9th,  June 
4th,  June  6th,  July  2d,  and  July  18th.  At 
all  these  different  meetings,  except  the  first 
and  last,  the  record  recites  that  the  "court 
met  pursuant  to  adjournment,  all  the  mem- 
bers being  present."  There  was  no  order  of 
adjournment  entered  upon  the  court's  min- 
utes at  the  close  of  the  day  of  7th  of  May, 
the  first  day  of  its  regular  session.  And  no 
such  entries  were  made  when  the  court  ad- 
journed on  May  9tb,  June  4th,  and  July  2d, 
but  a  final  entry  of  adjournment  was  made 
on  the  18th  of  July.  It  was  on  the  last-nam- 
ed date  that  the  order  for  the  election  was 
made. 

At  the  regular  January  term  of  the  court 
for  1007,  the  court  made  the  following  entry 
of  record:  "Whereas,  It  appearing  to  the 
court  by  an  Inspection  of  Its  records  and  the 
Judges'  notes  that  this  court  has  Inadvertent- 
ly failed  to  enter  upon  Its  records  Its  order 
of  adjournment  made  by  this  court  on  the 
7th  day  of  May,  1906,  whereby  this  <»urt 
ordered  Its  adjournment  to  meet  on  the  9th 
day  of  May,  1906:  Now,  therefore,  it  is  or- 
dered by  this  court  that  said  order  of  ad- 
journment be  entered  upon  the  records  of 
this  court,  now  for  then.  In  the  following 
words  and  figures,  to  wit:  It  Is  ordered  that 
this  court  do  now  adjourn  to  meet  on  the  9th 
day  of  May.  1906."  A  slmUar  entry  was 
made  as  to  the  sessions  of  the  court  of  June 
4  and  July  2, 1906. 

The  evidence  showed  that  these  nunc  pro 
tunc  orders  were  made  without  there  being 
any  contemporaneous  entry  or  memorandum, 
or  writing  upon  the  minute  book,  or  any 
docket,  or  any  other  record  of  the  court 
The  validity  of  the  election  turns  upon  the 
question  whether  the  court  that  made  the 
order  for  such  election  was  properly  con- 
vened on  July  18tb,  when  the  order  was 
made  for  holding  It. 

It  may  be  conceded  that:  "A  court  may. 
In  the  exercise  of  its  common-law  power, 
when  the  state  of  the  records  kq)t  by  the 
court  or  the  clerk  show  that  a  suitor  was 
entitled  to  a  particular  Judgment,  but  that 
the  Judgment  was  not  entered  at  the  term 
when  it  should  or  might  have  been  entered, 
at  a  subsequent  term  cause  the  proper  Judg- 
ment to  be  entered  to  relate  back  to  the  term 
when  it  should  have  been  entered."  Daw- 
son V.  Waldheim,  88  Mo.  App.  245. 

It  Is  held  that:  "It  Is  not  necessary  that 
the  records  of  the  court  show,  In  order  to  en- 
able It  to  direct  a  Judgment  nunc  pro  tunc. 
In  express  terms  that  such  Judgment  bad 
been  rendered;  It  is  snfllclent  If  the  facts 
shown  by  the  records  are  such  as  to  reason- 


,  ably  carry  conviction  that  the  Judgment  was 
in  fact  rendered."  Witten  v.  Roblson,  81 
Mo.  App.  525.  "A  nunc  pro  tunc  entry  must 
be  treated  as  erroneous  and  void  unless  It 
contains  the  identical  Judgment  of  the  court 
at  a  former  term  and  conforms  to  the  rec- 
ord memorandum  of  the  Judges  and  the 
clerk's  minutes  or  other  papers  in  the  case 
existing  or  made  at  the  time  at  which  the 
case  was  decided."  State  ex  rel.  Davis 
V.  Baldwin,  109  Mo.  App.  573,  83  S.  W.  266; 
Page  V.  Chapln,  80  Mo.  App.  159;  Wilcox  v. 
Ry.  Co.  (Ma  App.)  115  S.  W.  1061.  The 
law  In  this  respect  Is  well  settled  in  this 
state. 

But  we  believe,  under  the  facts  In  this 
case,  the  rule  Is  not  applicable  because  the 
subject-matter  is  dlfTerent  It  Is  evident, 
teking  Into  consideration  the  whole  record, 
that  all  the  different  sessions  of  the  court 
alluded  to  were  adjourned  terms  of  the  reg- 
ular May  term  for  1906.  The  recltetlon  In 
the  record  at  the  beginning  of  each  sesBlon 
that  the  court  met  pursuant  to  adjournment 
of  the  one  last  preceding  and  the  final  order 
of  adjournment  made  on  the  18th  of  July 
seem  to  us  ought  to  be  construed  as  showing 
a  continued  session  of  the  court  from  Its 
first  regular  meeting  until  the  order  was 
made  for  its  final  adjournment.  Such  be- 
ing the  case,  It  was  competent  for  the  court 
to  enter  the  said  nunc  pro  tunc  orders.  And, 
as  the  court  bad  not  finally  adjourned  when 
the  entries  referred  to  in  the  first  Instance 
were  made,  that  the  court  met  pursuant  to 
adjournment,  it  had  ample  evidence  of  rec- 
ord for  the  nunc  pro  tunc  orders. 

And  this  view  of  the  question  is  fortified 
when  it  Is  considered  that  the  presumption 
of  law  is  that  a  court  of  record,  while  sit- 
ting as  such  and  performing  its  functions. 
Is  lawfully  assembled.  And  the  evidence 
offered  here  does  not  tend  to  rebut  the  pre- 
sumption that  the  court,  consisting  of  the 
regular  Judges  constituting  that  body  in  con- 
nection with  the  acknowledged  county  clerk, 
was  lawfully  assembled,  but,  on  the  con- 
trary, supports  It.  The  fact  that  the  sev- 
eral Judges  met  at  these  adjourned  sessions 
Is  conclusive  evidence  that  the  regular  term 
had  not  expired,  and  the  presumption  is 
that  they  would  not  have  assembled  as  a 
court  unless  there  had  been  an  adjourned 
session  or  upon  statutory  notice.  Every  pre- 
sumption is  indulged  In  favor  of  the  legality 
of  the  sittings  of  the  court.  To  look  at  the 
matter  as  we  would  any  other,  can  there 
be  any  doubt  of  the  fact  Itself  that  the  ses- 
sions in  question  were  adjourned  sessions? 

It  is  claimed  that  there  was  no  publica- 
tion of  the  result  of  the  election  as  the  law 
requires;  therefore,  the  local  option  statute 
was  not  in  force  in  the  county  of  Gentry 
Section  3031,  Rev.  St.  1899  (Ann.  St  1906, 
p.  1737),  provides  that  "if  a  majority  of  the 
votes  cast  at  such  election  be  against  the 
sale  of  intoxicating  liquors,  the  county  court 
or   municipal   body  ordering  such  election 
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shall  publish  the  result  of  such  election  once 
a  week  for  four  consecutive  weeks  lu  some 
newspaper  In  which  the  notice  of  election 
was  published;  and  the  provisions  of  this 
article  shall  take  effect  and  be  in  force  from 
and  after  the  date  of  the  last  insertion  of 
the  publication  last  above  referred  to."  'ITie 
county  court,  after  ascertaining  and  declar- 
ing the  result  of  the  election,  ordered  the 
same  to  be  spread  upon  the  records,  and 
then  caused  the  following  entry  to  be  made: 
"And  it  is  further  ordered  that  the  result 
of  said  election  be  published  for  four  con- 
secutive weeks  in  the  Albany  Capitol,  the 
same  newspaper  in  which  notice  of  said  elec- 
tion was  published."  There  was  no  proof 
that  the  publication  bad  or  bad  not  been 
made. 

The  defendant,  in  support  of  the  view 
that  proof  of  such  publication  should  be 
made,  relies  upon  the  case,  among  others, 
of  State  V.  Searcy,  39  Mo.  App.  393.  The 
court  did  not  hold  that  It  was  necessary  for 
the  state  to  make  out  a  prima  facie  case  to 
show  that  the  result  of  election  had  been 
published.  The  syllabus  is  misleading  in 
that  respect  On  the  contrary,  the  proper  in- 
ference to  be  drawn  from  the  language  of 
the  court  Is  that  an  order  for  such  publica- 
tion was  Buffldent.  In  State  v.  Hutton,  39 
Mo.  App.  410,  the  publication  had  been  made, 
and  It  was  a  question  in  the  case  whether 
it  was  necessary  for  the  county  court  to  have 
found  that  it  had  been  and  entered  its  find- 
ing in  the  records.  It  was  held  that  It  was 
not  necessary.  In  State  v.  Dugan,  110  Mo. 
138,  19  S.  W.  195,  the  court  merely  held  that 
notice  given  of  the  result  of  the  election 
was  sufficient,  not  that  it  must  be  proved  to 
have  been  given. 

This  court  has  recently  passed  on  a  similar 
question,  where  it  is  held  that:  "In  a  prose- 
cution for  the  sale  of  liquor  In  violation  of 
the  local  option  law,  the  state  does  not 
have  to  show  as  a  part  of  its  case  that  a 
notice  of  the  election  was  given,  though  with- 
out such  notice  the  election  would  be  void." 
State  V.  Foreman,  121  Mo.  App.  502,  97  S.  W. 
2C9.  And  in  a  more  recent  case,  where  the 
precise  question  was  raised,  we  bold  that: 
"The  record  of  the  county  court  relating  to 
the  adoption  of  the  local  option  law  need  not 
show  a  retam  of  the  publication  of  the  re- 
sult, where  It  shows  the  publication  was 
ordered,  and  the  burden  to  show  a  failure  of 
such  publication  Is  upon  the  defendant"  State 
V.  Ollphant  128  Mo.  App.  252,  107  8.  W.  82. 

Lastly,  it  is  contended  that  the  state  fail- 
ed to  prove  that  the  offense  was  committed 
in  Oentry  county  outside  of  the  limits  of 
the  city  of  Stanberry.  A  witness  for  the 
state  testified  that  the  defendant  sold  him 
intoxicating  liquor,  but  did  not  state  In  what 
place  or  in  what  county  the  sale  was  made. 
Another  witness  testified  that  defendant's 
place  of  business  was  in  Wbitton,  and  that 


Whltton  was  about  12  miles  from  Stanberry. 
This  was  all  the  evidence  upon  the  question 
as  to  where  defmdant  made  the  sale.  There 
was  a  failure  to  prove  the  venue  of  the  of- 
fensie.  It  nowhere  appears  that  the  sale  al- 
leged  to  have  been  made  was  in  the  county 
of  Gentry.  Proof  that  defendant's  place  of 
business  was  in  Whitton,  12  miles  distant 
from  Stanberry,  was  sufficient,  of  course, 
to  show  that  it  was  not  made  within  the  cor- 
porate limits  of  that  city.  The  court  takes 
Judicial  notice  of  the  boundaries  of  Gentry 
county,  but  we  cannot  take  Judicial  notice 
that  Whltton  is  in  that  county,  and  for  aught 
we  may  know,  except  by  inquiry,  it  may  be 
In  Nodaway  county,  as  the  boundary  line  be- 
tween that  county  and  Gentry  county  is  not 
distant  from  Stanberry  12  miles.  It  Is  not 
claimed  that  Whitton  Is  an  incorporated  mu- 
niclpality;  we  cannot  therefore,  take  Ju- 
dicial notice  of  its  existence  or  location. 

It  follows,  therefore,  that  the  state  did 
not  make  sufficient  proof  of  venue,  for  failure 
of  which  the  cause  is  reversed  and  remand- 
ed.   All  concur. 


AVERI  V.  TUCKER. 

(St  Louis  Court  of  Appeals.    Missouri.    April 

20>  1909.    Rehearing  Denied  May  11,  1909.) 

1.  Evidence    (S    354*)  —  Admissibilitt    or 
Books  of  Account. 

Original  entries  in  acconnt  books  made  in 
the  course  of  busineas  are  competent  evidence 
in  themselves. 

[EM.    Note.— For   other   cases,   see    Evidence, 
Cent  Dig.  H  143^1483 ;    Dec.  Dig.  i  354.*] 

2.  Biixs   AND   Notes   (|   489*)— Action    or 
Note— Issues  and  Pboof. 

In  an  action  on  a  note,  issue  was  Joined 
as  to  whether  plaintiff  was  an  innocent  indorsee 
for  valae  before  maturity;  but  aside  from  this 
defendant  claimed  that  the  nominal  payee  and 
indorser  of  the  note,  a  milling  company,  and 
plaintiff,  were  identical,  and  the  amount  dae 
should  be  reduced  by_  payments,  not  indorsed  on 
the  note,  made  by  thiid  persons  on  a  bill  against 
him  for  flour  which  they  agreed  to  pay,  and 
which  he  claimed  the  note  was  intended  to  cov- 
er, whereas  plaintiff  claimed  the  note  embraced 
only  the  amounts  of  other  purchases  by  de- 
fendant which  the  latter  claimed  to  have  paid, 
and  issue  was  also  joined  as  to  whether  such 
payments  were  made  on  the  note.  H^ld,  that 
the  answer  to  this  last  question  depended  on 
whether  the  note  was  given  to  cover  the  coat  of 
the  fiour  bought  by  defendant  and  for  which 
such  third  persons  agreed  to  pay,  and  hence  it 
was  proper  on  this  last  issue  to  receive  evidence 
of  account  books  of  the  milling  company  and 
other  testimony  to  show  on  what  transactions 
the  note  indebtedness  accrued,  though  it  was 
objected  to  by  defendant  on   the  ground   that 

glaintiffs'  cause  of  action  was  as  an  innocent 
older,  and  that  his  right  to  recover,  accord- 
ing to  the  face  of  the  instrument,  could  not  be 
impaired  by  payments  made  to  the  payee  not 
entered  as  credits. 

[EM.   Note.— For   other  cases,  see  Bills   and 
Notes,  Dec.  Dig.  {  489.*] 

3.  Appeai.  and  EutoB  {t  197*)— OBjEonowt 
Below — Sufficienot— vabiance. 

If  there  is  but  a  variance  at  the  trial  in 
plaintiffs  proof,  and  not  a  failure  of  proof,  do- 
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fendant  ia  bound  to  proceed  in  the  etatntorj 
mode  by  filing  an  affidavit  of  sarpriae. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Dec.  Dig.  f  197  ;*  Pleading,  Cent.  Dig.  S 
1439.] 

Appeal  from  Olreult  Court,  Knox  County; 
Chas.  D.  Stewart,  Judge. 

Action  by  George  L.  Avery  against  Henry 
D.  Tucker.  From  a  Judgment  for  plaintiff, 
defendant  appeals.    Affirmed. 

O.  D.  Jones,  for  appellant.  L.  F.  Cottey, 
for  respondent 

OOODB,  J.  Action  on  a  negotiable  prom- 
issory note  dated  May  19,  1906,  at  Edlna, 
Mo.,  executed  by  defendant,  and  whereby  be 
promised  to  pay  to  the  order  of  the  -Knox 
Milling  Company  $320.06  for  value  received, 
witli  Interest  at  6  per  cent  from  date,  and 
Indorsed  on  tbe  back  under  date  of  July  18, 
1906:  "Pay  to  the  order  of  George  L.  Av- 
ery." In  ttie  petition  it  is  alleged  the  note 
was  assigned  by  the  payee,  the  Knox  Milling 
Company,  to  plaintiff  in  accordance  with  the 
Indorsement  The  answer  admitted  execu- 
tion fey  defendant  denied  the  other  allega- 
tions of  the  petition,  and  said  that  defendant 
caused  the  original  payee,  the  Knox  Milling 
Company,  to  be  paid  by  Mary  B.  and  G.  A. 
TJhl  tbe  sum  of  $220  on  the  note  on  January 
31,  1906,  alleged  the  note  was  executed  on 
September  16,  1905,  instead  of  the  day  it  was 
dated,  and  that  said  payment  was  made  by 
the  Dbis  after  execution  and  delivery,  but 
prior  to  said  date.  The  answer  further  alleg- 
ed plaintiff  was  not  a  holder  or  purchaser  in 
good  faith,  for  tbe  reason  the  note  was  as- 
signed to  blm  without  recourse,  after  due 
and  after  said  payment  had  been  made,  but 
without  a  credit  being  entered  on  tbe  back 
of  tbe  note.  Tbe  genuineness  of  the  indorse- 
ment to  plaintiff  was  denied,  and  it  was  al- 
leged there  was  no  such  company  or  corpora- 
tion as  tlte  Knox  Milling  Company.  Defend- 
ant admitted  owing  $100,  principal  and  in- 
terest, and  offered  to  permit  plaintiff  to  take 
Judgment  for  said  amount  Tbe  reply  de- 
nied allegations  of  new  matter  in  the  answer, 
averred  the  note  was  assigned  to  plaintiff  be- 
fore maturity,  and  he  was  a  holder  for  value 
without  any  notice  regarding  its  considera- 
tion. Previous  to  December  16, 190d,  defend- 
ant had  been  engaged  in  the  grocery  busi- 
ness in  Edina,  Mo.,  but  about  said  date  sold 
bis  stock  of  merchandise  to  Mary  B.  and  0. 
A.  Uhl.  Just  before  the  sale  he  had  order- 
ed a  bill  of  flour  to  cost  $220  from  the  Knox 
Milling  Company,  a  concern  of  Galesburg, 
in.  Part  of  the  consideration  of  the  deal  be- 
tween defendant  and  the  Uhls  was  an  agree- 
ment by  the  latter  to  pay  for  the  flour,  which 
bad  not  yet  arrived,  but  when  it  did  would 
go  into  the  stock  of  merchandise;  and  so 
they  remitted  for  it  when  due.  Defendant 
says  tbe  note  in  suit  though  dated  May  19, 


1906,  was  executed  on  or  about  the  Ist  of 
January  of  said  year,  covered  the  price  of 
the  flour,  and  the  payments  by  the  Uhls 
ought  to  have  been  credited  on  It  The  Knox 
Milling  &  Exchange  Company  was  a  corpora- 
tion in  which  plaintiff  Avery  was  interested 
and  whose  assets  he  purchased  May  11. 1906, 
thereafter  carrying  on  tbe  feuslness  in  the 
name  of  tbe  Knox  Milling  Compaily,  named 
as  tbe  payee  of  the  note.  The  Knox  Milling 
Company,  therefore,  was  not  a  corporation, 
but  simply  plaintiff's  business  name  or  style, 
and  tbe  note  was  really  made  i>ayable  to 
him.  The  action  was  brought  under  said 
style  because  tbe  attorney  to  whom  the  note 
was  sent  for  collection  did  not  know  tbe 
facts,  but  supposed  the  Knox  Milling  Com- 
pany was  a  corporation  and  owned  the  in- 
strument Plaintiff's  contention,  which  is 
supported  by  testimony,  was  that  the  amount 
of  the  note  did  not  include  the  price  of  tlie 
flour;  that,  though  given  after  defendant 
had  sold  out  to  the  Uhls,  it  was  meant  to 
settle  an  indebtedness  which  had  accrued 
from  various  other  purchases  made  by  de- 
fendant of  tbe  BJiox  Milling  &  Exchange 
Company  prior  to  said  sale,  and  running 
from  some  time  in  1904  to  near  the  close  of 
1005.  It  would  be  useless  to  recite  tbe  tes- 
timony pro  and  con  ^n  this  question,  and  we 
will  only  say  defendant's  was  quite  positive 
that  part  of  the  consideration  for  the  note 
was  the  $220  to  be  paid  for  tbe  flour,  and 
that  he  had  fully  settled  with  the  Knox  Mill- 
ing Company  for  all  indebtedness  growing 
out  of  earlier  transactions  between  him  and 
the  milling  company;  wher.eas  the  evidence 
for  plaintiff  was  very  cogent  to  the  contrary, 
and  tended  to  prove  defendant  owed  the  full 
amount  of  the  note  without  reference  to  the 
bill  of  flour. 

One  item  of  evidence  should  be  adverted 
to  because  error  Is  assigned  regarding  it 
This  is  a  bill  or  statement  of  transactions 
between  defendant  and  the  Knox  Milling  & 
Exchange  Company  which  purported  to  have 
been  receipted  as  paid  by  a  memorandum 
written  across  its  face,  signed  by  F.  A. 
Green.  Defendxtnt  testified  that  he  paid  one 
Green  the  amount  of  the  bill  ($268)  In  cash, 
thereby  clearing  up  what  he  owed  for  previ- 
ous purchases  of  merchandise,  and  leaving 
no  debts  which  would  be  full  consideration 
for  the  note  in  suit  if  the  cost  of  the  flour 
was  excluded.  Defendant  testified  the  man 
he  paid  was  a  traveling  salesman  of  the  Mill- 
ing &  Exchange  Company,  but  It  turned  out 
the  only  man  by  the  name  of  Green  who 
traveled  for  the  company  was  Horton  B. 
Green,  not  F.  A.  Green.  Horton  B.  Green 
testified  the  signature  to  the  receipt  was  not 
his,  and  that  signature  an,d  several  genuine 
signatures  of  said  Green  were  put  in  evi- 
dence and  submitted  to  this  court  for  com- 
parison.   They  look  to  be  in  different  hand- 
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wrlttnga.  But  defendant  testified  Horton  B. 
Green  teas  the  very  man  to  whom  he  paid 
the  money,  and  who  signed  the  name  "F.  A. 
Green"  to  the  receipt.  Various  entries  in 
the  books  of  account  of  the  milling  company 
were  Introduced  to  show  purchases  and  pay- 
ments made  by  defendant  through  1904  and 
1906,  and  prove  he  owed  the  amount  of  the 
note  regardless  of  the  flour  purchased.  De- 
fendant objected  to  this  evidence  on  the  score 
that  Avery,  who  testified  the  entries  were 
original  ones  In  the  books  of  the  company, 
could  not  refresh  or  revive  his  recollection, 
because  he  did  not  make  them  or  see  them 
made ;  but  the  entries  were  admitted  in  evi- 
dence as  having  been  made  in  the  course  of 
business,  and  were  competent  Anchor  Mill- 
ing C!o.  V.  Walsh,  108  Mo.  277,  18  S.  W.  904, 
32  Am.  St  Bep.  800.  The  rule  of  law  re- 
garding what  memorandum  a  witness  may 
use  to  refresh  or  revive  his  memory  is  not 
In  point 

Another  assignment  of  error  Is  that  the 
case  was  tried  outside  the  issues  Joined  in 
the  pleadings,  wherefore  irrelevant  evidence 
was  admitted,  and  the  allegations  of  the  pe- 
tition remained  unproved.  The  supposed  Ir^ 
relevant  evidence  consisted  of  account  books 
of  the  milling  company  and  some  other  tes- 
timony, all  of  which  «as  received  to  show 
from  what  transactions  the  indebtedness  cov- 
ered by  the  note  accrued.  This  evidence  was 
objected  to  because  the  cause  of  action  stat- 
ed In  the  petition  was  that  plaintiff  was  an 
Innocent  bolder  of  a  negotiable  Instrument 
obtained  by  him  for  value  before  maturity, 
and  his  right  to  recover,  according  to  the 
face  of  the  instrument  could  not  be  Impaired 
by  payments  made  to  the  payee  named  in  It 
which  had  not  been  entered  on  It  as  credits. 
It  is  true  Issues  are  Joined  in  the  pleadings, 
particularly  In  the  answer  and  reply,  as  to 
those  matters;  but  issue  was  joined,  too, 
and  necessarily,  regarding  whether  the  |220 
paid  by  the  Uhls  was  paid  on  the  note — 
whether  it  should  be  treated  as  a  payment  on 
that  obligation ;  and  the  answer  to  this  ques- 
tion depended  on  whether  the  note  was  given 
to  cover  the  coat  of  the  fiour  bought  by  de- 
fendant of  the  milling  company,  and  for 
which  the  Uhls  had  agreed  to  pay,  or  em- 
braced only  the  amounts  of  other  purchases. 
The  evidence  supposed  to  be  Incompetent  was 
relevant  to  this  issue  alike  If  plaintiff  was 
an  indorsee  or  if  he  was  the  original  payee ; 
for,  unless  the  note  Included  the  price  of  the 
flour,  defendant  was  not  entitled  to  have  it 
credited  in  either  contingency  with  the  Uhls' 
remittances.  The  only  difference  in  the  re- 
sult would  be  that  if  plaintiff  was  an  inno- 
cent Indorsee,  no  credit  could  be  allowed  as 
against  him,  even  though  the  pric*  of  the 


fiour  was  embraced  in  the  note.     This  as- 
signment of  error  will  be  overruled. 

It  is  further  contended  the  evidence  for 
plaintiff  failed  to  prove  the  allegations  of  the 
petition  in  their  entire  scope  and  meaning. 
The  point  for  decision  as  regards  plaintiff's 
right  to  recover  in  the  capacity  of  payee,  on 
pleadings  demanding  a  recovery  as  an  inno- 
cent indorsee,  calls  into  the  discussion  sec- 
tion 798,  Rev.  St  1899  (Ann.  St  1906,  p.  700). 
which  reads:  "Where  the  allegation  of  the 
cause  of  action  or  defense  to  which  the  proof 
is  directed  is  unproved,  not  in  some  particu- 
lar or  particulars  only,  but  in  Its  entire  scope 
and  meaning,  it  shall  not  be  deemed  a  case 
of  variance,  but  a  failure  of  proof."  No 
point  was  raised  about  the  supposed  failure 
of  proof  or  variance  at  the  trial  or  in  the 
motion  for  new  trial,  and,  if  it  was  but  a 
variance,  defendant  was  bound  to  proceed  in 
the  statutory  mode  by  filing  an  aflldavlt  of 
surprise.  Instead  of  doing  this,  his  efforts, 
from  the  first  were  directed  solely  toward 
proving  the  payments  were  made  on  the 
note.  The  questions  of  whether  or  not  plain- 
tiff was  the  owner  and  holder  of  the  note, 
and  whether  the  credits  claimed  by  defend- 
ant had  been  paid  on  it  were  as  much  with- 
in the  scope  of  the  pleadings  as  the  ques- 
tion whether  plaintiff  was  an  innocent  in- 
dorsee for  value,  and  the  evidence  for  both 
parties  was  directed  almost  exclusively  to 
the  former  Issues,  and  in  the  requested  in- 
structions of  both  they  only  were  submitted 
to  the  Jury.  Indeed,  in  objecting  to  evidence 
offered  by  plaintiff  to  show  defendant  owed 
the  milling  company  the  amount  of  the  note 
with  the  price  of  the  flour  left  out,  defend- 
ant's counsel  said:  "The  only  question  un- 
der the  pleadings  in  this  case  is  whether  the 
credit  of  (220  was  paid  and  should  be  in- 
dorsed on  this  note;  that  is  the  point  in 
issue."  We  examined  the  decisions  in  this 
state  regarding  what  is  a  variance  between 
the  pleadings  and  the  evidence  and  what  a 
total  failure  of  proof,  in  Litton  v.  Ballroad, 
111  Mo.  App.  140,  85  8.  W.  978,  and  found 
them  inconsistent  and  even  capricious.  Aa 
the  Issues  to  which  the  evidence  was  direct- 
ed were  Joined  in  tbe  pleadings,  we  incline 
to  the  opinion  there  was  at  most  but  a  vari- 
ance in  the  present  case,  and  cite  aa  anthori- 
ties  Pomeroy,  Code  Rem.  (4th  Ed.)  449,  668, 
and  cases  cited  in  notes,  particularly  Mercier 
▼.  Ins.  Co.,  24  Wash.  147,  64  Pac.  158,  and 
N.  T.  Ne#B  Pub.  0>.  V.  Steamship  C!o.,  14S 
N.  Y.  89,  42  N.  B.  614.  Without  going  over 
the  instructions  seriatim,  we  will  say  those 
issues  were  presented  to  tbe  Jury  in  a  man- 
ner fair  to  both  parties,  and,  as  the  evidence 
amply  Justified  the  Judgment  entered  on  the 
verdict  in  plalntlfl'a  tuvor,  it  must  be  afBrm- 
ed.    All  concur. 
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JONES  V.  SPRINGFIELD  TRACTION  00. 

(St.  Louis  Court  of  Appeals.    Missouri.    April  20, 

1909.    Rehearing  Denied  May  U,  1909.) 

1.  JuBT  (S  116*)  —  Chaixznok  to  Parel  — 
Grounds  —  Bias  of  Officxb. 

A  challenge  to  the  entire  panel  will  lie  for 
bias  or  iKirtifllity  on  the  part  of  the  officer  who 
Bommoned  the  jury. 

[Ed.  Note.— For  other  cases,  see  Jury,  Cent. 
Dig.  {  043 ;   Dec.  Dig.  {  116.*] 

2.  Apfbai.    ard    Erbob    (|    94fi*)— Revikw— 

DlSCBETION    OF   LOWEB   OOUBT— PBEJUDICB. 

An  appellate  court  will  not  review  the  rul- 
ings of  the  trial  court  in  matters  of  discretion, 
unless  prejudice  appears. 

[BM.  Note.-i-For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  S  3811 ;  Dec.  Dig.  {  945.*] 
8.  Pleading  (J  420*)— Waivkb  o»  Objections 

— Pleading  and  Pbooeediho  with  Tbial. 
Where  a  motion  to  strike  out  an  amended 
I>etition  on  the  ground  that  it  changes  the  cause 
of  action  declared  upon  in  the  orl^nal  petition 
is  overruled,  and  defendant  excepts  thereto,  but 
files  its  answer  and  proceeds  with  the  trial,  the 
objection  to  the  petition  is  waived. 

[Ed.    Note.— For   other    cases,    see    Pleading, 
Cent  Dig.  t  1411 ;  Dec.  Dig.  {  420.*] 

4.  Pleading  (S  433*)— Objection  to  Peti- 
tion— Sufficiency  Afteb  Vebdict. 

Where  defendant  files  an  answer  and  par- 
tldpatea  in  the  trial,  the  objection  that  the  pe- 
tition fails  to  state  a  cause  of  action  relates  to 
the  sufficiency  of  the  petition  after  verdict. 

[Ed.    Note.— For   other   cases,    see   Pleading, 
Cent  Dig.  (  1451 ;   Dec.  Dig.  i  433.*] 

5.  Pleabino  (i  433*)— Objections  to  Pim- 
noN — Sufficiency  Ajteb  Vebdict. 

In  an  action  for  injuries  received  while 
alighting  from  defendant's  car,  plaintiff  allied 
that  the  notified  the  ccmductor  to  stop  at  her 
destination,  that  the  train  stopped  in  obedience 
to  her  request,  and  while  she  was  alighting  the 
employ^  of  defendant  negligently  started  the 
train  with  a  sndden  jerk,  thereby  causing  her 
to  fall.  Held,  as  against  an  objection  made 
after  verdict,  that  the  petition  was  not  defective 
in  omitting  to  formally  allege  that  defendant's 
servants  'knew  that  plaintiff  was  in  the  act  of 
alighting. 

[B^.    Note.— For   other   cases,    see   Pleading, 
Cent  Dig.  i  1473 ;  Dec  Dig.  i  433.*] 

6.  Cabbiebb  (3  303*)— Passenoebs— Personal 
Injubies— Setting  Down   Passenoess. 

A  carrier's  liabili^  for  Injuries  to  a  pas- 
senger caused  by  starting  the  car  while  she  is 
alighting  with  care  does  not  depend  on  the 
knowledge  of  its  servants  that  she  is  in  the  act 
of  alighting,  wliere  the  car  has  been  stopped  in 
response  to  her  request  at  a  usual  stopping 
iriace. 

[EX].    Note.- For   other   cases,    see    Cariieis, 
Cent  Dig.  {  1228;    Dec.  Dig.  i  303.*] 

7.  Cabbiebb  (i  303*)— Pebsonal  Injuries  to 
Passenoebs— Time  Allowed  Fob  Passen- 
OEBS  TO  Alight. 

Where  a  car  is  stopped  for  the  purpose  of 
allowing  passengers  to  alight  it  Is  the  duty  of 
the  earner  to  allow  the  passengers  a  reason- 
able time  to  alight  in  safety  by  exercising  ordi- 
nary care. 

[Ed.    Note.— For   other   cases,    see    Carriers, 
Cent.  Dig.  {  1228;   Dec.  Dig.  i  803.*] 

8.  Evidence  (|  B49*)  —  Expert  Testdcont  — 
Answers  Based  on  Facts  Testified  to  bt 
Exfebt. 

An  answer  of  a  physician,  called  as  an  ex- 
pert, to  a  h]i>otheticaI  question,  is  not  rendered 


inadmissible  because  of  his  testimony  in  the 
case  as  a  physician  as  to  the  c(Midition  of  the 
person  injured,  where  nothing  appears  to  show 
that  his  expert  opinion  is  based  on  his  knowl- 
edge of  such  injunes. 

[EM.  Note.— For  other  cases,  see  E<vidence, 
Cent  Dig.  {  2376;    Dec.  Dig.  {  549.*] 

9.  Appeal  and  Erbob  (|  1004*)— Habuless 
Ebbob— Instbuctions. 

In  an  actim  against  a  carrier  for  injuries 
to  a  passenger,  the  court  instructed  that  the 
jury  should  weigh  the  evidence  by  the  same 
rules  it  would  weigh  it  if  the  contest  were  be- 
tween individuals,  and  should  not  ^ve  greater 
weight  to  the  testimony  of  the  witnesses  for 
plaintiff  "merely"  because  she  is  a  girl  and  the 
defendant  is  a  corporation.  Beld,  that  if  it  was 
error  for  the  court  to  use  the  word  "merely," 
because  it  would  imply  that  otherwise  it  was 
proper  to  give  greater  weight  to  the  testimony 
of  plaintiff's  witnesses  than  to  those  of  defend- 
ant, the  error  was  harmless. 

[EM.  Note.— For  other  cases,  see  Appeal  and 
E^rror,  Cent  Dig.  {  4219;   Dec.  Dig.  §  1064.*] 

10.  Carbiebs  (i  321*)— Injuries  to  Passbn- 
gebs — ^Actions — Instbuctions. 

An  instruction,  in  an  action  against  a  car- 
rier for  injuries  received  while  alighting  from  a 
car,  that,  if  defendant's  servants  stopped  the 
car  to  let  plaintiff  alight  it  was  defendant's  du- 
ty to  hold  the  car  a  reasonable  length  of  time  to 
permit  her  to  alight  and  that  if,  on  the  car 
stopping,  plaintiff  immediately  started  to  alight 
and  acted  with  reasonable  care  and  diligence, 
and  defendant  suddenly  caused  the  car  to  start, 
thereby  inflicting  the  injuiy,  plaintiff  should 
recover,  is  not  erroneous  for  failure  to  submit 
the  question  whether  the  car  was  stopped  a  rea- 
sonable time  and  as  ignoring  the  question  of 
knowledge  on  the  part  of  defendant  that  plain- 
tiff was  alighting. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  i  1332 ;  Dec.  Dig.  {  321.*] 

Appeal  from  Circuit  Court,  Webster  Coun- 
ty; Argiia  Cox,  Judge. 

Action  by  OlUe  Jones  against  the  Spring- 
field  Traction  Company.  Judgment  for  plain- 
tiff, and  defendant  appeals.    Affirmed. 

Dickey,  Delaney  &  Delaney,  for  appellant 
O.  T.  Hamlin,  for  respondent 

NORTONI,  J.  The  plaintiff  Is  a  mlDor. 
She  sues  by  her  next  friend,  duly  appointed 
and  qualified.  The  action  Is  for  damages  al- 
leged to  have  accrued  to  the  plaintiff  through 
personal  Injuries  received  while  In  the  act  of 
alighting  from  defendant's  street  car.  Plain- 
tiff recovered,  and  the  defendant  appeals. 
The  case  originated  In  the  circuit  court  of 
Greene  county.  It  was  afterwards  trans- 
ferred by  change  of  venue  to  the  circuit  court 
of  Webster  county,  where  the  trial  was  had. 

The  first  complaint  on  appeal  relates  to 
the  action  of  the  court  In  discharging  the 
Jury  after  it  was  Impaneled  to  try  the  cause. 
The  case  coming  on  for  trial,  a  jury  was  as- 
sembled and  duly  examined  upon  the  voir 
dire,  the  respective  parties  made  their  chal- 
lenges, and  It  was  sworn  to  try  the  cause. 
The  hour  for  the  noon  recess  having  arrived, 
the  court  thereupon  took  a  recess  until  2 
o'clock.  Immediately  upon  the  reconvening 
of  court  in  the  afternoon,  the  plaintiff  filed 
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a  motion  to  discharge  the  Jury  theretofore 
Impaneled  for  the  reason  the  deputy  sheriff 
who  selected  the  entire  panel  was  biased  and 
prejudiced  against  the  plaintiff  and  was, 
moreover,  under  the  Influence  of  the  defend- 
ant This  motion  the  court  sustained  and 
discharged  the  Jury.  There  is  no  doubt  that 
a  challenge  to  the  entire  panel  will  lie  for 
bias  or  partiality  on  the  part  of  the  officer 
who  summoned  the  jury.  17  Amer.  &  Eng. 
Ency.  Law  (2d  Bd.)  1112.  The  grounds, 
therefore,  upon  which  the  court  proceeded  in 
discharging  the  panel,  were  entirely  proper, 
and,  unless  it  appears  the  court  abused  its 
discretion  In  the  matter,  its  action  should  be 
sustained.  It  Is  the  rule  that  appellate 
courts  wIU  not  review  the  rulings  of  the  trial 
court  In  matters  of  discretion  unless  prejn- 
aice  appears.  Vojta  v.  Pellkan,  15  Mo.  App. 
471,  478.  There  is  naught  in  the  record  indi- 
cating prejudice  to  the  defendant.  On  ques- 
tions of  this  nature,  there  are  matters  and 
things  which  frequently  appeal  to  and  prop- 
erly influence  the  Judgment  of  the  trial  court 
In  the  exercise  of  a  sound  discretion  that 
may  not  appear  in  the  record  on  appeal.  On 
a  charge  so  serious  as  that  involved  in  the 
present  instance,  an  appellate  court  should 
hesitate  Indeed  before  entering  upon  a  re- 
view of  a  discretionary  matter.  From  aught 
that  appears,  it  may  have  been  obvious  to 
the  court  that  the  Jury  was  unduly  friendly 
to  the  defendant  The  assignment  will  be 
overruled. 

There  are  several  amended  petitions  filed 
In  the  cause.  The  defendant  moved  to  strike 
out  the  last-amended  petition  for  the  reason 
It  changed  the  cause  of  action  declared  upon 
In  the  original  petition.  This  motion  was 
overruled,  and  defendant  excepted  thereto. 
It  is  now  urged  that  the  court  erred  in  not 
striking  out  the  last-amended  petition.  It 
will  be  unnecessary  to  examine  minutely  the 
question  whether  or  not  the  last-amended 
petition  stated  a  cause  of  action  other  than 
and  different  from  that  declared  upon  in 
the  original.  It  appears  in  the  original, 
and  all  of  the  amended  petitions  thereafter, 
that  plaintiff  alleged  she  was  injured  while 
alighting  as  a  passenger  from  defendant's 
street  car.  The  negligent  act  relied  upon 
is  that  the  car  was  started  forward  by  a 
sudden  Jerk  while  she  was  in  the  act  of 
alighting,  thus  precipitating  her  to  the  street 
and  causing  her  injury.  After  defendant's 
motion  to  strike  out  the  last-amended  peti- 
tion was  overruled,  it  filed  its  answer  there- 
to and  proceeded  with  the  trial.  This  action 
on  its  part  operated  to  waive  its  right  to 
have  the  ruling  of  the  court  on  the  motion  to 
strike  out  reviewed,  and  this  is  true  notwith- 
standing the  fact  that  it  had  properly  saved 
its  exceptions  to  the  ruling  of  the  court  on 
the  motion.  Were  the  defendant  sincere  In 
Its  motion  to  strike  out  the  last-amended 
petition.  It  should  have  stood  thereon,  and 
not  participated  in  the  trial  on  the  amended 
pleading.    Having    chosen    to    join    issues 


thereon,  It  ought  now  to  be  precluded  from 
making  the  trial  court  a  place  of  chance  aud 
seek  to  have  the  trial  on  the  merits,  to  which 
It  had  voluntarily  Joined  issue,  set  aside  for 
error  committed.  If  at  all,  in  the  ruling  on 
the  motion.  Scovlll  v.  Glasner,  79  Mo.  449; 
Liese  V.  Meyer,  143  Mo.  647,  45  S.  W.  282. 
'  It  Is  next  argued  that  the  Judgm^it  should 
be  reversed  for  the  reason  the  petition  falls 
to  state  a  cause  of  action.  Having  answered 
to  the  petition  and  participated  in  the  trial, 
the  question  for  decision  relates  to  the  suf- 
ficiency of  the  petition  after  verdict  The 
petition  alleges,  substantially:  That  the 
plaintiff  became  a  passenger  upon  defend- 
ant's street  car  at  Doling  Park,  destined  to  a 
point  on  Commercial  street,  near  the  inter- 
section of  Grant  and  Commercial  streets, 
and  paid  her  fare  to  the  conductor  for  the 
transportation ;  that,  when  the  car  was  with- 
in a  reasonable  distance  of  the  point  men- 
tioned, plaintiff  notified  the  conductor  of  her 
desire  to  alight  at  the  intersection  of  said 
streets.  It  is  averred  that  before  the  car 
reached  there,  and  while  it  was  still  west  of 
the  point  mentioned  about  100  feet,  in  obe- 
dience to  her  request,  it  stopped  for  the  pur- 
pose of  allowing  the  plaintiff  to  alight  there- 
from, and  while  she  was,  with  due  care,  in 
the  act  of  alighting,  after  the  car  had  come 
to  a  full  stop  at  the  point  aforesaid,  the  em- 
ployes of  the  defendant  negligently  caused 
the  same  to  start  with  a  sudden  Jerk,  there- 
by causing  her  to  fall  violently  to  the  ground. 
In  consequence  of  which  she  was  seriously 
injured,  etc  It  Is  urged  that  the  petition  is 
fatally  defective,  in  that  it  omits  to  formal- 
ly aver  that  the  defendant's  servants  knew 
the  plaintiff  was  In  the  act  of  alighting  at 
the  time  she  was  injured.  Now  it  appears 
from  the  allegations  that  the  plaintiff,  when 
within  a  reasonable  distance  therefrom,  re- 
quested the  conductor  to  stop  at  the  point 
mentioned,  and  that  the  car  stopped  thereat 
for  the  purpose  of  allowing  her  to  alight 
therefrom.  These  averments,  besides  ex- 
pressly stating  that  the  car  was  stopped  for 
the  purpose  of  allowing  the  plaintiff  to 
alight,  essentially  imply  that  it  was  stopped 
In  obedience  to  her  request  When  dealing, 
then,  with  the  reasonable  Inferences  and  Im- 
plications arising  from  the  facts  averred.  It 
Is  obvious  the  defendant's  servants  on  the 
car  either  knew,  or  by  the  exercise  of  care 
might  have  known,  that  plaintiff  was  in  the 
act  of  alighting  at  the  time  the  car  was 
started  forward.  This  is  clear  for  the  rea- 
son the  car  was  stopped  at  her  request  for 
the  purpose  of  allowing  her  to  alight  there- 
from. After  answer  and  verdict,  the  peti- 
tion is  to  be  construed  by  allowing  all  rea- 
sonable intendments  and  Inferences  of  fact 
in  aid  of  the  verdict  When  these  are  al- 
lowed, the  petition  is  certainly  sufflcient,  for 
though  it  falls  to  allege  that  the  car  did  not 
stop  a  reasonable  time  to  allow  the  plain- 
tiff to  alight  or  that  the  servants  of  the 
defendant  knew,  or  should  have  known,  that 
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she  was  In  tbe  act  of  allgbting,  these  facts 
are  clearly  implied  from  those  averred. 

If  the  car  was  stopped  by  the  employfia  for 
plalQtifl  to  alight,  and  she  proceeded  imme- 
diately to  do  so,  as  alleged,  It  Is  a  reason- 
able Inference  that  those  operating  the  car 
knew  the  fact  McKlnstry  v.  St.  Louis 
Transit  Ck).,  108  Mo.  App.  12,  82  S.  W.  1108. 
However,  we  do  not  understand  that  It  Is 
relevant  to  the  defendant's  llabUlty  that  Its 
servants  should  either  have  known,  or  by 
the  exercise  of  ordinary  care  might  have 
known,  that  the  plalntllt  was  In  the  act  of 
alighting  from  the  car  under  the  circumstan- 
ces of  this  case;  that  Is,  if  the  car,  after 
having  been  stopped  for  the  purpose,  was  not 
held  a  reasonable  length  of  time  for  plalntlfT 
to  alight  Of  course,  if  a  car  Is  stopped  at 
a  place  other  than  the  usual  stopping  place, 
or  if  it  remains  stationary  for  more  than  a 
reasonable  length  of  time  for  a  person  to 
alight,  then  It  might  be  essential  for  the 
plaintiff  to  show  that  those  In  charge  of  the 
car  knew  that  be  or  she  was  In  the  act  of 
alighting  before  liability  could  attach,  for 
those  In  charge  of  the  car  are  not  presumed 
to  be  on  tbe  lookout  for  passengers  alight- 
ing without  their  knowledge  at  a  point  oth- 
er than  the  usual  stopping  places,  nor  are 
they  presumed  to  be  In  the  exercise  of  a  high 
degree  of  care  for  the  safety  of  a  passenger 
after  a  reasonable  length  of  time  for  alight- 
ing has  transpired  at  a  regular  stopping 
place,  unless  they  know  that  the  passenger 
is  preparing  to  alight  Be  this  as  it  may, 
when  the  car  Is  stopped  at  a  usual  place  for 
passengers  to  alight,  this  operates  as  an  in- 
vitation to  those  on  board  to  alight  there- 
from if  they  desire  to  do  so,  and  the  law 
Imposes  the  duty  upon  the  carrier  to  hold  the 
car  a  reasonable  length  of  time  for  passen- 
gers to  alight.  The  same  duty  obtains  with 
respect  to  holding  a  car  a  reasonable  length 
of  time  for  passengers  to  alight  at  any  place 
along  the  line  if  the  defendant's  agents  in 
charge  stop  the  car  in  response  to  a  request 
for  the  purpose  of  permitting  a  passenger 
to  alight  therefrom.  Having  stopped  the 
car  for  that  purpose,  the  law  devolves  the 
duty  that  it  shall  so  remain  a  reasonable 
time  to  the  aid  that  the  passengers  may 
alight  In  safety,  by  exercising  ordinary  care 
on  their  part  Oallar  v.  M.,  K.  &  T.  By.  Co., 
84  Mo.  App.  840 ;  Cramer  v.  Springfield  Trac- 
tion Co.,  112  Mo.  App.  850,  87  S.  W.  24. 

It  appears  In  the  fall  which  plaintiff  re- 
ceived, the  side  of  her  head,  or  rather  her 
temple,  came  in  contact  with  the  pavement 
From  this  she  was  rendered  unconscious  and 
■o  remained  for  a  considerable  time.  Among 
other  things,  the  evidence  tends  to  prove  her 
sight  was  afterwards  Impaired  as  a  result 
of  this  injnry.  She  was  treated  by  Dr.  Oof- 
felt,  an  eye  specialist  His  testimony  tend- 
ed to  prove  that  several  months  after  her 
injnry  she  was  suffering  from  hyperopia,  or 
farsightedness.  The  doctor  testified  this  de- 
fect of  vision  would  be  permanent    There 


was  also  testimony  in  the  case  tending  to 
prove  that  the  plaintiff  suffered  slightly 
since  her  injury  from  a  paralytic  condition. 
Dr.  Coffelt,  In  his  evidence,  related  some 
facts  pertaining  to  the  history  of  the  case 
which  he  received  from  the  plaintiff  during 
the  period  he  treated  her.  He  also  gave  his 
opinion  as  an  expert  which  tended  to  prove 
disabilities  from  the  plaintiffs  standpoint 
It  is  now  urged,  that  this  opinion  was  based 
largely  upon  the  history  of  the  case  which 
he  had  received  from  tbe  plaintiff,  and  was 
therefore  Incompetent  within  the  ruling  of 
Holloway  v.  Kansas  City,  1S4  Mo.  19,  82  S. 
W.  80.  Upon  a  careful  consideration  of  this 
testimony,  we  are  persuaded  that  the  ex- 
amination did  not  Infringe  upon  the  doctrine 
of  that  case.  There  is  no  word  to  be  found 
In  the  hypothetical  questions  propounded  to 
the  doctor  touching  the  history  of  the  case. 
In  other  words,  they  seem  to  be  based  en- 
tirely upon  facts  theretofore  developed  In 
the  proof.  A  fair  example  of  the  hypothesis 
submitted  is  the  following  question:  "Q. 
Now  I  will  ask  you,  in  your  opinion  as  a 
physician.  If  a  person  were  thrown  from  a 
street  car  to  the  hard  pavement  and  should 
strike  on  the  side  of  the  head,  near  the  tem- 
ple, with  sufficient  force  to  render  them  un- 
conscious for  a  time,  would  that  affect  the 
nervous  system  and  bring  about  these 
troubles  mentioned?"  To  which,  over  the 
objection  of  the  defendant,  witness  answer- 
ed: "It  Is  iKissible."  While  It  Is  true  in 
other  portions  of  his  testimony  the  doctor 
related  some  of  tbe  history  of  the  case  as 
revealed  to  him  by  his. patient  during  treat- 
ment nothUig  appears  to  the  effect  that  his 
expert  opinion,  communicated  to  the  jury, 
was  based  thereon.  The  evidence  as  given 
was  entirely  competent .  Holloway  v.  Kan- 
sas City,  184  Mo.  19,  82  S.  W.  89. 

The  defendant  requested  the  court  to  in- 
struct the  jury  that  in  this  case  the  jury 
should  weigh  the  evidence  by  the  same  rules 
it  would  weigh  It  If  the  contest  were  be- 
tween two  Individuals,  and  should  not  give 
greater  weight  to  tbe  testimony  of  the  wit- 
nesses for  plaintiff  because  she  Is  a  girl  and 
the  defendant  Is  a  corporation.  The  court 
modified  this  request  by  inserting  the  word 
"merely"  between  the  words  "plaintiff"  and 
"because."  As  thus  modified,  the  jury  were 
told  that  they  should  weigh  the  evidence  by 
the  same  rules  it  should  be  weighed  if  the 
case  were  a  contest  between  individuals, 
and  that  greater  weight  should  not  be  giv- 
en to  the  testimony  of  the  witnesses  for  the 
plaintiff  "merely  because  she  Is  a  girl  and 
tbe  defendant  Is  a  corporation."  It  is  said 
the  court  erred  by  Inserting  the  word  "mere- 
ly" In  this  Instruction,  for  the  reason  it  im- 
plies that  otherwise  it  was  proper  to  give 
greater  weight  to  tbe  testimony  of  the  plain- 
tiff's witnesses  than  to  those  of  the  defend- 
ant. This  criticism  is  Indeed  minute,  and 
the  reasoning  thereon  Is  much  attenuated. 
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In  Tlew  of  our  statute  commanding  that  a 
Judgment  should  be  aflSrmed  In  all  cases  un- 
less It  appears  error  was  committed  mate- 
rially affecting  the  merits  of  the  controver- 
sy, the  court  is  certainly  precluded  from 
overturning  the  Judgment  on  this  score. 

The  testimony  of  several  witnesses  on  the 
part  of  plaintiff  tended  to  prove  that  she 
was  a  girl  about  14  years  of  age.  At  the 
time  plaintiff  was  employed  as  a  nurse  girl 
and  had  in  keeping  an  Infant  child  of  her 
employer.  The  street  car  on  which  she  was 
a  passenger  was  what  is  known  as  a  sum- 
mer car,  open  at  the  sides,  with  seats  length- 
wise across  the  same.  A  footboard  extends 
along  the  full  length  on  either  side  of  the 
car,  and  passengers  pass  out  by  stepping  up- 
on this  footboard  through  the  side  of  the  car 
to  the  street.  Several  witnesses  testified  on 
behalf  of  the  plaintiff  to  the  effect  that  she 
notified  the  conductor  when  hearing  the  in- 
tersection of  Grant  and  Commercial  streets 
of  her  desire  to  alight  therefrom.  In  re- 
sponse to  her  request,  the  conductor  notified 
the  motorman.  It  was  after  dark.  As  the 
car  slowed  down  for  the  stop,  the  plaintiff 
took  up  the  baby  and  slid  across  the  seat 
to  the  side  of  the  car.  When  the  car  came 
to  a  stop,  plaintiff,  with  the  baby  In  her 
arms,  stepped  upon  the  footboard  in  the 
act  of  alighting,  when  it  was  suddenly  start- 
ed forward  by  the  act  of  the  motorman  in 
turning  on  the  electric  current  This  sud- 
den start  precipitated  her  to  the  pavement, 
which  resulted  in  her  injuries.  The  same 
witnesses  testified  that  the  point  in  ques- 
tion was  a  regular  place  for  the  car  to  stop 
to  receive  and  deposit  passengers.  On  these 
facts  the  court  instructed,  on  the  theory  of 
the  plaintiff,  that  if  the  Jury  believed  from 
the  evidence  that  plaintiff  was  a  passenger 
on  the  car,  and  that  defendant's  agents  or 
servants  knew  that  fact,  then  the  defend- 
ant owed  to  plaintiff  the  highest  degree  of 
care,  and  if  the  Jury  found  that,  in  response 
to  plaintiff's  request,  the  defendant's  serv- 
ants stopped  the  car  for  the  purpose  of  let- 
ting her  alight  therefrom,  then  it  was  de- 
fendant's duty  to  hold  the  car  a  reasonable 
length  of  time  to  permit  her  to  alight,  and 
If  they  found  that,  immediately  upon  stop- 
ping the  car,  plaintiff  started  to  alight,  and 
while  In  the  act  of  so  doing  she  acted  with 
reasonable  care  and  diligence,  and  the 
agents  or  servants  of  the  defendant  sudden- 
ly caused  the  car  to  Jerk  or  start,  thereby 
throwing  her  violently  to  the  ground,  in- 
flicting Injury,  the  verdict  should  be  In  fa- 
vor of  the  plaintiff.  This  instruction  is  crit- 
icised for  the  reason  it  fails  to  submit  to 
the  Jury  the  question  as  to  whether  or  not 
the  car  was  stopped  a  reasonable  time  for 
the  plaintiff  to  alight,  and  it  la  said  it  en- 
tirely Ignores  the  question  of  knowledge  on 
the  part  of  the  defendant  that  the  plaintiff 
was  alighting  therefrom. 

Now,  as  to  the  question  of  knowledge  on 


the  part  of  the  defendant's  servants,  we  be- 
lieve this  criticism  is  unfounded,  for  al- 
though the  instruction  does  not  submit  that 
question  in  precise  terms — that  is,  that  the 
defendant's  servants  knew  the  plaintiff  was 
then  and  there  in  the  act  of  alighting,  or  by- 
reasonable  care  might  have  known  such 
fact,  etc. — It  does  require  the  jury  to  find 
that  those  in  charge  of  the  car  knew  she 
was  a  passenger  thereon,  that  they  kneiv 
she  had  requested  a  stop  for  her  to  alight, 
and  that,  in  response  to  that  request,  they 
stopped  the  car  for  that  purpose.  Notv 
there  can  be  no  question  as  to  the  law, 
whether  It  was  a  regular  stopping  place  or 
otherwise.  If  defendant's  servants  knew 
the  plaintiff  was  a  passenger,  and  that  she 
desired  to  alight  at  the  point  mentioned,  and 
they  stopped  the  car  for  the  purpose  of  per- 
mitting her  to  alight,  the  law  enjoins  upon 
the  defendant  the  obligation  to  hold  the  car 
for  a  reasonable  length  of  time  that  she 
might  alight  In  safety.  That  under  these 
circumstances  it  was  the  defendant's  duty 
to  hold  the  car  a  reasonable  length  of  time 
for  the  plaintiff  to  alight,  the  instruction 
told  the  Jury  In  plain  terms.  As  to  whether 
plaintiff  did  proceed  to  alight  within  a  rea- 
sonable time,  the  Instruction  required  the 
Jury  to  find  that,  immediately  iqpon  stop- 
ping the  car,  plaintiff  started  to  alight,  and 
that  she  proceeded  with  diligence  and  care 
in  that  behalf.  Certainly  she  was  not  re- 
quired to  move  forward  to  that  end  until  the 
car  had  stopped,  and  if  she  immediately 
started  to  alight  upon  the  stopping  of  the 
car,  and  proceeded  with  diligence  and  care 
to  that  end,  then  she  proceeded  to  alight 
within  a  reasonable  time,  and  if  the  car  was 
started,  causing  her  injury,  while  thus  alight- 
ing, the  obligation  of  defendant  to  hold  it 
for  a  reasonable  time  was  thereby  breached. 
The  instruction  is  not  open  to  the  criticism 
leveled  against  It  See  Cobb  ▼.  Undell  Ry. 
Co.,  149  Mo.  135,  60  S.  W.  310. 

The  testimony  on  the  part  of  defendant 
tended  to  prove  that  the  plaintiff  slid  across 
the  seat  took  her  position  upon  the  foot- 
board of  the  car,  with  the  baby  In  her  arms, 
and  stepped  off  the  car  while  it  was  still  in 
motion.  In  several  instructions  the  court 
submitted  these  facta  to  the  jury  with  the 
direction  that,  It  It  found  plaintiff  so  con- 
ducted herself,  she  was  guilty  of  such  con- 
tributory negligence  as  precluded  her  right 
to  recover,  and  the  verdict  should  be  for 
the  defendant.  The  jury  found  the  Issues 
t<x  the  plaintiff,  however.  That  is,  the  Jury 
found  the  car  did  stop  for  her  to  alight,  as 
was  detailed  by  herself  and  several  witness- 
es; that  she  immediately  undertook  to  alight 
therefrom,  and,  while  exercising  due  dili- 
gence and  care  in  that  behalf,  the  car  was 
started  forward  by  the  motorman  turning 
on  the  electric  current,  which  precipitated 
her  to  the  street  and  inflicted  the  injuries 
complained  of.     There  la  substantial   evl- 
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dence  to  support  this  finding,  and  with  It 
we  are  therefore  not  concerned. 

"We  have  examined  all  of  the  qnestlona 
presented  by  appellant  In  the  brief  and  find 
them  to  be  without  merit  All  of  the  Is- 
sues In  the  case  were  submitted  to  the  Jury 
by  the  Instructions  given.  The  trial  seems 
to  have  been  fair  and  Impartial.  It  Is  un- 
necessary to  prolong  the  opinion  with  a  dis- 
cussion of  questions  which  we  regard  unim- 
portant. 

The  Judgment  will  be  affirmed. 

It  Is  so  ordered. 

REYNOLDS,  P.  3.,  and  600DE,  J.,  con- 
cur. 


GOODHART,  HARTMAK  00.  T.  KINNEY, 

Constable. 

(St.  Louis  Ooart  of  Appeals.     Missouri.    April 

20,  1909.) 

1.  Afpeai.  and  Ebbob  (§  938*)  —  Pbesump- 
TioNS  —  Makjrq  ok  Biix  of  Exceptions. 

Where  the  abstract  of  the  record  recites 
that  on  a  certain  date  before  the  expiration  of 
the  time  originally  {riven  plaintiS  to  file  a  bill 
of  exceptions,  the  time  was,  b;  the  judge  in  va- 
cation, extended  until  a  specified  date,  and  that 
the  bill  of  exceptions  was  filed  thereafter  within 
the  time  said  to  be  extended  by  the  judge  in  va- 
cation, but  theie  ia  no  recital  in  the  abstract 
that  leave  was  granted  beyond  the  term  at 
which  the  appeal  was  perfected  for  the  filing  of 
the  bill,  the  court  will  not  review  matters  of 
exception,  aa  it  must  appear  in  the  abstract 
that  Ae  court  entered  an  order  daring  the  term 
extending  the  time  for  filing  the  bill,  before  fur- 
ther extensions  of  time  will  be  valid,  and,  unless 
it  affirmatively  appears  in  the  abstract  that  the 
court  extended  the  time  during  the  term,  the 
presumption  obtains  that  the  time  was  not  ex- 
tended, and  therefore  the  judge  in  vacation  can- 
not grant  leave  for  filing  the  bill  after  the  term 
has  adjoamed. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  fi  3795-3798;  Dec.  Dig.  | 
93&»] 

2.  Apfkal,  A.ND  Ebbob  (I  644*)— Bixx  of  Ex- 
ceptions—Effect  OF  Failubx  to  File  Bill 
of  Exceptions. 

Where  there  is  no  bill  of  exceptions  filed 
by  anthority  of  the  court,  the  record  proper  on- 
ly Is  open  to  review. 

[Ed.  Note.^For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  {{  2412-2426,  2478,  2479; 
Dec.  Dig.  S  544.*] 

3.  Appeal  and  Ebbob  (!  939*)  —  Review  — 
Pbesvmptions. 

Where  the  only  part  of  the  record  proper 
that  is  brought  op  on  appeal  is  a  certified  copy 
of  the  judgment,  which  is  regular  on  its  face, 
the  court  will  presume  that  the  record  proper  is 
sufficient. 

[EA.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  {  3804 ;   Dec.  Dig.  t  939.*] 

4.  Appeal  and  Ebbob  (J  679*)  —  Recobd — 
Questions  fob  Review. 

The  sufSclency  of  pleadings  to  support  a 
judgment  will  not  be  reviewed  on  appeal,  where 
neither  the  pleadings  nor  a  statement  of  their 
substance  is  contained  in  the  abstract. 

[E3d.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  H  2878,  2879;  Dec.  Dig.  { 
679.*] 


Appeal  from  St  Louis  Circuit  Court;  Jesse 
A.  McDonald,  Judge. 

Action  by  Michael  Kinney,  Constable, 
against  Goodhart  Hartman  Company.  Judg- 
ment for  plaintiff,  and  defendant  appeals. 
Affirmed. 

Felix  O.  Poston,  for  appellant  Clarence 
Ward  and  H.  H.  Wllloughby,  for  respondent 

NORTONI,  J.  It  Is  said  In  appellant's 
brief  that  this  is  an  action  of  replevin  for 
three  barrels  of  whisky  which  the  defendant 
constable  held  tmder  a  writ  of  attachment 
We  are  not  otherwise  advised  touching  the 
nature  of  the  action,  as  the  pleadings  are 
not  before  us.  It  appears  plaintiff  recovered, 
and  the  defendant  prosecutes  the  appeal  on 
the  short  form  provided  for  In  section  813, 
Rev.  St  1899  (Ann.  St  1906,  p.  783). 

All  of  the  arguments  advanced  for  a  re- 
versal of  the  Judgment  go  to  matters  of  ex- 
ception on  the  trial.  From  what  appears  in 
the  transcript  and  abstract  we  ascertain  the 
Judgment  was  given  at  the  February  term 
of  court  Motion  for  new  trial  was  filed  in 
due  time  and  continued  to  the  April  term,  at 
which  it  was  overruled.  On  June  2d,  during 
the  April  term,  an  appecd  was  allowed  to 
this  court  and  duly  perfected.  It  affirmative- 
ly appears  that  the  bill  of  exceptions  in  the 
case  was  not  filed  during  the  term  at  which 
the  appeal  was  allowed,  and  there  is  no 
entry  found  in  the  transcript  nor  a  recital 
in  the  abstract  that  time  for  filing  the  bill 
of  exceptions  was  extended  thereafter.  It  is 
recited  in  the  abstract  however,  that  on  Au- 
gust 30,  1906,  and  before  the  expiration  of 
the  90  days  originally  given  plaintiff  to  file 
bis  bill  of  exceptions,  said  time  was  by  the 
Judge  In  vacation  extended  until  October  1, 
1906,  and  that  the  bill  of  exceptions  was  filed 
thereafter,  within  the  time  said  to  be  ex- 
tended by  the  Judge  In  vacation.  However 
this  may  be,  there  Is  no  recital  whatever  In 
the  abstract  that  leave  was  granted  beyond 
the  term  at  which  the  appeal  was  perfected 
for  the  filing  of  the  bill.  In  such  circum- 
stances we  are  not  permitted  to  review 
matters  of  exception.  It  has  been  frequently 
decided  that  It  must  appear  In  the  abstract 
the  court  entered  an  order  during  the  term 
extending  the  time  for  filing  the  bill  before 
further  extensions  of  time  therefor  will  be 
valid;  that  is  to  say,  unless  It  afiirmatlvely 
appears  in  the  abstract  that  the  court  ex- 
tended the  time  during  the  term,  the  pre- 
sumption obtains  that  the  time  was  not  ex- 
tended, and  therefore  the  court  or  Judge  in 
vacation  is  without  authority  to  grant  leave 
for  filing  the  bill  after  the  term  has  ad- 
journed. State  T.  Ryan,  120  Mo.  88,  22  S. 
W.  486,  25  S.  W.  361;  Webster  County  v. 
Cunningham,  101  Mo.  642,  14  S.  W.  625; 
Greenwood  v.  Parlln  &  Orgendorff  Co.,  98 
Mo.  App.  407,  72  S.  W.  138.  There  being  no 
bill  of  exceptions  In  the  case  by  authority 
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of  the  courts  the  record  proper  only  Is  open 
to  review  here.  Graham  v.  Degulre,  154 
Mo.  88,  56  S.  W.  151.  There  Is  no  part  of 
the  record  proper  before  ns  other  than  a 
certified  copy  of  the  judgment,  which  ap- 
pears to  be  regular  on  Its  face.  Appellant 
has  wholly  failed  to  set  forth  either  the 
pleadings  or  a  statement  of  their  substance 
in  the  abstract,  and  we  are  therefore  pre- 
cluded from  examining  as  to  their  sufficiency 
to  support  the  Judgment.  In  these  circum- 
stances the  presumption  obtains  to  the  effect 
that  the  record  proper  is  sufficient 
The  Judgment  will  be  affirmed. 

RBYNOLDS,  P.  X,  and  GOODE,  J.,  con- 
cur. 


MOSSOP  T.  CONTINENTAL  CASUALTX 
CO. 

(St  Louis  Court  of  Appeals.  Missouri.  April 
20,  1909.    Rehearing  Denied  May  11,  1909.) 

1.  lRBT;BA.I7CnE   (S    539*)— AOOIDENT  INSTJBANCB 

— Atfibhativk  Pboop  of  Loss— Tike. 
FroTiaion  in  an  accident  policy  that,  in 
case  of  loss  of  time,  affirmative  proof  be  fur- 
nished within  30  days  from  termination  of  the 
period  for  whidi  the  insurer  ia  liable,  does  not 
necessarily  mean  that  the  proof  cannot  be  fur- 
nished before  recovery  of  insured,  as  would  ap- 
I>ear  proper  if  the  indemnity  be  payable  weekly. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Dec.   Dig.   i  539.»] 

2.  Insurance  (S  460*)— AcoiDin«T  Insubanok 
— Fbovisions  Against  Liabiutt— Intoxi- 
cation. 

Provision  of  an  accident  policy  that  if  in- 
jury is  sustained  while  insured  is  intoxicated, 
his  recovery  shall  be  one-eighth  what  it  other- 
wise would  be,  applies  without  regard  to  wheth- 
er the  intoxication  causes  the  injury,  though  an- 
other clause  provides  for  the  same  result  where 
the  injury  is  caused  by  intoxication. 

[Ed.  Note. — For  other  cases,  see  Insurance, 
Cent  Dig.  S  1179;    Dec.  Dig.  %  460.*] 

Appeal  from  St  Louis  Circuit  Court;.  Matt 
O.  Reynolds,  Judge. 

Action  by  Joseph  E.  Mossop  against  the 
Continental  Casualty  Company.  Judgment 
for  plaintiff.  Defendant  appeals.  Reversed 
and  remanded. 

Action  on  an  accident  Insurance  policy  for 
21  weeks'  indemnity  at  $15  a  week,  or  $315; 
plaintiff  alleging  he  was  totally  disabled  dur- 
ing that  period  by  an  accidental  injury. 
This  fact  Is  not  contested — ^the  defenses  be- 
ing, first,  failure  to  furnish  proof  of  loss  as 
required  by  the  policy;  second.  Intentional 
infliction  of  the  injury  by  another  person; 
third,  that  it  was  received  while  plaintiff  was 
quarreling,  fighting,  and  violating  the  law; 
fourth,  while  he  was  intoxicated ;  fifth,  was 
the  result  of  Intoxication.  It  Is  alleged  any 
or  all  of  those  facts  would  excuse  defendant 
from  liability.  The  injury  was  received  in 
the  afternoon  of  December  17,  1906,  and 
about  the  premises  of  a  saloon  kept  by  George 
Mills.    According  to  plalntlfTs  version  of  the 


occurrence,  be  went  into  the  saloon  and  asked 
for  a  drink  of  liquor.  Mills  refused  him  be- 
cause of  a  dispute  In  the  saloon  two  or  three 
weeks  before,  ordered  him  out,  and  Just  as 
he  passed  through  the  door  slapped  him  on 
the  back,  but  in  a  friendly  way,  and  without 
force  enough  to  hurt  or  cause  a  falL  The 
saloon  stood  at  the  intersection  of  two  streets, 
and  the  walls  did  not  Join  at  right  angles, 
but  at  the  corner  was  a  narrow  wall  set  di- 
agonally to  the  street,  and  in  it  was  the  en- 
trance to  the  saloon.  A  porch  projected 
from  the  second  story,  and  was  supported 
by  a  post  located  where  the  front  and  side 
walls  of  the  building  would  have  joined  if 
they  had  met  The  entrance  of  the  saloon 
was  set  back  some  feet  from  this  post,  and 
was  elevated  about  a  foot  above  the  side- 
walk; the  triangular  space  between  the  en- 
trance and  the  post  being  a  raised  platform. 
Plaintiff  said  in  stepping  off  this  platform 
he  slipped,  and  in  falling  struck  his  knee 
against  the  iron  post  thereby  causing  the 
injury,  which  was  a  fracture  of  the  kneecap 
or  patella.  He  testified  he  was  perfectly 
sober,  but  there  was  evidence  to  prove  he  was 
intoxicated,  had  been  In  a  quarrel  with  the 
saloon  keeper,  and  was  ejected  by  the  latter 
with  a  shove  which  might  have  caused  him 
to  fall.  The  policy  provided  for  the  payment 
of  an  indemnity  to  the  plaintiff  or  his  wife, 
and  the  material  parts  said  the  indemnity 
would  be  paid  on  the  conditions  following: 

"In  the  event  the  insured,  while  his  policy 
is  in  force,  shall  receive  personal,  bodily  in- 
jury, which  is  effected  directly  and  independ- 
ently of  all  other  causes  through  external, 
violent  and  purely  accidental  means  (suicide, 
sane  or  insane,  not  included)  and  which  caus- 
es at  once  total  and  continuous  inability  to 
engage  in  any  labor  or  occupation,  and  pro- 
vided that  neither  such  injury  nor  Inabili- 
17  is  In  consequence  of  nor  contributed  to  by 
any  bodily  or  mental  defect  disease,  or  In- 
formity  of  the  insured. 

"Part  L    •    •    • 

"Part  II.  Weekly  Indemnity.  If  such  in- 
jury shall  not  result  in  any  of  the  losses 
scheduled  in  part  I,  the  company  will  pay 
said  weekly  indemnity  for  total  loss  of  time 
necessarily  resulting  from  injury  as  before 
described,  for  such  period,  not  exceeding  one 
hundred  and  four  consecutive  weeks,  as  the 
Insured  shall  l>e  under  the  treatment  of  a  le- 
gally qualified  physician  or  surgeon  by  rea- 
son of  such  injury. 

"Fart  III.  Special  Indemnities.  (A)  In  any 
of  the  losses  covered  by  this  policy  and  speci- 
fied in  parts  I  or  II  (1)  where  the  accidental 
injury  results  from  the  intentional  act  of 
the  Insured  or  of  any  other  person  while  the 
Insured  is  not  engaged  in  bis  occupation  (as- 
saults committed  upon  the  insured  for  the 
sole  purpose  of  burglary  or  robbery  except- 
ed) ;  or  (2)  where  the  accidental  injury  re- 
sults from  or  is  received  while  quarreling. 
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fighting  or  Tlolatlng  the  law ;  or  (3)  where 
either  the  accidental  injury  or  the  losa  re- 
Bolts  from  any  poison,  asphyxiation  or  gas, 
or  from  fits,  vertigo,  somnambulism  or  in- 
toxication, or  from  sunstroke  or  freezing  sus- 
tained by  the  Insured  while  not  engaged  in 
his  occupation ;  or  (4)  where  the  accidental 
injury  is  sustained  while  the  insured  is  in- 
sane, delirious  or  under  the  influence  of  any 
intoxicant  or  narcotic  or  while  the  insured 
is  undergoing  any  surgical  operation  or  treat- 
ment (except  such  as  is  made  necessary  sole- 
ly by  injury  covered  by  this  policy  and  per- 
formed within  ninety  days  thereof)  then  and 
In  all  cases  referred  to  in  this  paragraph  A 
of  part  III,  the  amount  payable  shall  be  one- 
eighth  of  the  amount  which  otherwise  would 
be  payable  under  this  policy,  q^thing  in 
this  policy  to  the  contrary  notwithstanding, 
and  subject  otherwise  to  all  the  conditions 
In  this  poUcy  contained.     (B)     •     »    •" 

Another  paragraph  required  notice  of  a 
claim  to  be  given  by  the  Insured  or  benefi- 
ciary to  the  company  within  15  days  of  an 
accident  causing  the  loss  for  which  claim 
was  made,  and  "aiflrmative  proof'  to  be  fur- 
nished in  case  of  loss  of  time  within  30  days 
from  the  termination  of  the  period  for  which 
the  company  was  liable,  and  declared  no  pro- 
ceedings in  law  or  equity  should  be  brought 
to  recover  the  indemnity  until  after  the  ex- 
piration of  the  time  for  filing  proofs,  or,  in 
case  the  claim  was  for  weekly  indemnity, 
within  one  year  from  the  termination  of  the 
period  for  which  the  company  was  liable. 
The  policy  as  a  whole  is  not  preserved  in  the 
record.  The  answer  denied  either  flrat  no- 
tice or  "affirmative  proof"  was  given,  but  it 
was  proved  defendant  received  a  card  from 
plaintiff  on  December  28th,  which  appears  to 
have  beea  furnished  by  defendant,  and  con- 
tained blanks  to  be  filled  to  state  the  date 
and  hour  of  the  accident,  when  plaintiff  quit 
work,  what  he  was  doing  when  injured,  what 
injuries  he  received,  about  bow  long  he  would 
be  disabled,  his  occupation,  address,  doctor's 
name,  number  of  the  policy,  and  some  other 
matters.  It  was  proved,  too,  defendant  re- 
ceived January  2,  1907,  what  is  entitled 
"Claimant's  Preliminary  Notice  of  Injury," 
a  docxmnent  containing  questions  with  blanks 
for  answers,  as  did  the  card,  but  calling  for 
more  particulars  than  the  latter;  in  truth, 
for  all  the  details  of  the  accident,  and  the 
kind,  gravity,  and  consequences  of  the  injury. 
On  the  back  were  questions  and  blanks  for 
the  report  of  a  surgeon,  which  were  expected 
to  be  and  were  filled  in  by  the  surgeon  then 
in  attendance,  in  the  hospital  of  the  Missouri 
Pacific  Railway  Company  where  plaintiff  lay, 
on  35  or  40  patients  who  were  suffering  from 
injuries  for  which  defendant  might  be  liable. 
The  surgeon's  report  stated  the  nature  of 
plaintitTs  injury  and  that  it  alone  totally 
disabled  him  from  attending  to  every  part 
of  his  work,  how  the  accident  occurred  ac- 
cording to  plaintiff's  statement,  that  his  dis- 


ability would  continue  for  six  or  eight  months, 
that  the  injury  was  not  aggravated  by  any 
prior  disease,  and  he  had  no  other  chronic 
ailment,  defect,  or  deformity.  This  document 
was  stamped  by  defendant:  "Received  April 
10, 1907."  The  court  left  it  to  the  Jury  to  say 
whether  defendant'  had  been  given  notice  of 
the  injury  within  15  days  after  it  happened, 
and  thereafter  and  before  filing  suit  had  fur- 
nished "affirmative  proof  on  one  of  defend- 
ant's forms;  or,  if  this  had  not  been  done, 
whether  defendant  had  waived  notice.  There 
was  a  verdict  for  plaintiff  for  full  indemnity, 
and  defendant  appealed. 

B.  S.  Puller  and  Manton  Maverick,  for 
appellant.  Grimm  &  Haas  and  F.  A.  &  li. 
A.  Wind,  for  respondent 

GOODE,  J.  (after  stating  the  facts  as 
above).  It  is  insisted  the  verdict  cannot 
stand  because  no  affirmative  proof  in  the 
meaning  of  the  policy  was  furnished,  and 
there  was  no  evidence  the  company  waived 
this  proof.  Defendant  argues  the  whole  in- 
demnity for  lost  time  was  payable  at  the 
end  of  treatment,  instead  of  weekly,  and  that 
the  policy  required  proof  of  loss  to  be  pre- 
pared and  transmitted  to  the  company  after 
treatment  had  terminated,  or  after  the  ex- 
piration of  104  weeks  or  2  years,  which  was 
the  maximum  period  of  liability  for  loss  of 
time.  We  will  not  decide  when  Indemnity 
for  such  loss  was  payable,  because  part  of 
the  policy  was  omitted  from  the  record,  and 
the  part  presented  suggests  the  omitted  por- 
tion would  bear  on  the  question.  That  suffi- 
cient notice  of  the  loss  was  given  In  16  days 
is  conceded ;  but  it  is  contended  "affirmative 
proof"  of  loss  was  not  made.  The  document 
received  by  the  company  April  10th  stated 
every  particular  of  plalntifTs  accident  and 
consequent  disability,  and  was  an  adequate 
"affirmative  proof,"  if  not  prematurely  de- 
livered. The  policy  is  rather  vague  about 
what  would  be  timely  delivery,  being  pre- 
cise only  in  requiring  the  proof  to  be  fur- 
nished within  30  days  after  the  end  of  the 
liability  period.  This  condition  means  it 
cannot  be  furnished  after  said  30  days,  but 
not  necessarily  that  it  cannot  be  furnished 
before.  If  no  indemnity  was  payable  until 
the  patient  recovered,  proof  made  30  days 
after  recovery  would  be  in  time;  but  proof 
made  sooner  in  a  complete  form  and  fore- 
casting accurately  what  future  time  the  in- 
sured would  lose  might  satisfy  a  condition 
expressed  as  this  one  is.  The  natural  con- 
struction of  the  contract  is  that  Indemnity 
was  payable  weekly,  and,  if  so,  proof  of  loss 
of  time  ought  to  precede  the  demand  for  pay- 
ment So  far  as  we  can  determine  from  the 
portion  of  the  policy  in  the  record,  it  is  our 
opinion  the  company  received  good  and  time- 
ly proof  of  loss. 

The  effect  of  the  instructions  on  the  issue 
of  intoxication  was  to  bold  the  company  !!• 
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able  for  Indemnity  at  |15  a  week,  even 
though  plaintiff  was  hurt  while  under  the  in- 
fluence of  intoxicating  liquor,  unless  the  in- 
jury was  the  result  of  hla  condition.  This 
construction  of  the  contract  expunges  an 
express  proviso  against  liability  for  an  in- 
jury received  by  the  insured  while  under  the 
influence  of  an  intoxicant  or  narcotla  By 
virtue  of  said  proviso,  the  company  was  as 
much  exempt  from  liability  for  plaintiff's 
loss  of  time,  if  the  loss  was  due  to  an  Injury 
received  while  he  was  Intoxicated,  but  not 
in  consequence  of  intoxication,  as  if  the  lat- 
ter brought  about  the  Injury.  Counsel  argue 
that,  if  the  intention  was  to  exclude  liability 
for  an  injury  received  while  plaintiff  was 
intoxicated,  regardless  of  a  causal  connection 
between  his  state  and  the  injury,  it  was  use- 
less to  Insert  the  exemption  for  an  injury 
resulting  from  intoxication,  as  th6  first  pro- 
viso would  embrace  the  latter.  So  it  would ; 
but  we  take  the  purpose  to  have  been  to 
word  the  contract  so  no  doubt  could  arise 
about  the  nonliability  of  defendant  in  ei- 
ther event  Again,  it  Is  said  to  be  unreason- 
able to  excuse  defendant  merely  because 
plaintiff  was  Intoxicated,  if  the  accident 
would  have  happened  anyhow.  An  illustra- 
tion is  brought  forward  of  this  kind:  Sup- 
pose be  had  been  hurt  while  intoxicated  and 
on  a  street  car  in  a  collision  of  the  car  with 
another,  would  defendant  be  exempt?  We 
answer  that  any  insurance  company  has  the 


right  to  refuse  to  insure  men  against  acci- 
dental injury  while  they  are  intoxicated, 
and  there  are  good  reasons  why  they  should 
refuse  to  do  so,  to  wit,  when  a  man  is  drunk, 
he  is  less  able  to  take  care  of  himself,  is 
more  quarrelsome,  and  hence  more  likely  to 
get  hurt  than  when  he  Is  sober,  and,  if  hurt, 
he  may  believe  and  testify  bis  conduct  had 
nothing  to  do  with  the  accident,  and  obtain 
a  verdict  on  that  theory,  when.  In  truth,  in- 
toxication led  to  the  Injury.  Instances  will 
occur  where  It  is  extremely  difficult  to  de- 
termine what  Influence  a  state  of  intoxica- 
tion had  in  bringing  aI>out  an  accident.  We 
need  not  speculate  on  the  reasons  for  the 
terms  of  this  contract.  Suffice  to  say  they 
are  not  against  public  policy,  must  be  sup- 
ported according  to  their  reasonable  mean- 
ing, and  there  is  no  doubt  cast  on  their  mean- 
ing by  the  language  used  or  pertinent  au- 
thorities. The  courts  imiformly  hold  in 
construing  a  policy  like  the  one  In  suit  that 
if  the  Insured  is  Injured  while  in  an  except- 
ed state,  or  doing  an  excepted  act,  the  com- 
pany Is  not  liable.  Shader  v.  Railroad,  etc., 
Co.,  66  N.  Y.  441,  23  Am.  Rep.  65;  Standard, 
etc.,  Co.  V.  Jones,  94  Ala.  434,  10  South.  530 ; 
Cllley  V.  Ace.  Ins.  Co.,  109  App.  Dlv.  394, 
96  N.  T.  Supp.  282;  Campbell  v.  Ins.  Co., 
109  Ky.  661,  60  S.  W.  492;  3  Joyce,  Insur- 
ance, i  2612;    2  May,  Insurance,  {  531. 

The  Judgment  is  reversed  and  the  cause  re- 
manded.   All  concur. 
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McKINNBT  T.  DUNCAN  et  al. 
(Sapreme  Court  of  Tennessee.    April  29,  1909.) 

1.  Babkkkntb  ({  6*)— Pbescbiftion. 

To  acquire  an  easement  by  prescriptioD, 
there  must  be  an  uninterrupted  user  in  the  land 
o{  another  for  at  least  20  years  under  an  ad- 
verse claim  of  right,  while  all  persons  concerned 
in  the  estate  in  or  out  of  which  it  is  derived  are 
free  from  disability  to  resist  it  and  are  seised  of 
the  estate  in  fee  and  in  possession  during  the 
requisite  period. 

[Eid.  Note.— For  other  cases,  see  EUuieoienta, 
Cent.  Dig.  }  13 ;   Dec  Dig.  {  5.»] 

2.  E3A8EKSNT8    (i    10*)— PkeSOBEPTIOK— BlOHT 

o»  Wat. 

Where  complainant's  only  claim  to  a  right 
of  way  over  land  was  based  on  the  fact  that 
he  had  used  the  way  continually  for  30  years 
without  objection  from  any  one,  and  that  he  had 
obtained  leave  from  the  husband  of  a  life  ten- 
ant, who  was  in  possession  of  the  land,  to  re- 
pair the  road  in  1874,  but  he  did  not  claim  an 
express  grant  of  the  road,  and  there  was  no 
proof  that  he  had  ever  asserted  an  adverse  claim 
to  it  until  shortly  before  it  was  closed,  and  it 
appeared  that  the  land  was  in  the  possession  of 
-a  life  tenant  from  1870  to  1900,  after  which  oth- 
ers were  in  possession  for  only  8  years  before 
suit  was  brought,  he  had  no  easement  by  pre- 
scription. 

[Ed.  Note.— For  other  cases,  see  Easements, 
Cent.  Dig.  §!  27-32;   Dec.  Dig.  g  10.»] 

3.  Dedicatioh  (8  1*)— Natube. 

Dedication  is  the  appropriation  or  gift  by 
the  owner  of  land  or  an  easement  therein  for  the 
use  of  the  i>nblic,  and  it  may  be  express,  where 
the  appropriation  is  formally  declared,  or  by  im- 
plication arising  by- operation  of  law  from  the 
owner's  conduct  and  the  facts  and  circumstances 
of  the  case. 

[Ed.  Note.— For  other  cases,  see  Dedication, 
Cent.  Dig.  S  12 ;   Dec.  Dig.  S  1.* 

For  other  definitions,  see  Words  and  Phrases, 
Tol.  2,  pp.  1908-1917;    vol.  S,  pp.  7e2»-76300 

4.  Dedication  (J  15*)— Implied  Dedioatior 
—Intent  or  Owneb. 

To  establish  dedication  by  imnlication  there 
mnst  be  proof  of  facts  from  which  it  positively 
and  unequivocally  appears  that  the  owner  in- 
tended to  permanently  part  with  his  property 
and  Te9t  it  in  the  public,  and  that  there  is  no 
other  reasonable  explanation  of  bis  conduct; 
the  question  being  one  of  the  owner's  intent. 

[E}d.  Note.— For  other  cases,  see  Dedication, 
Cent  Dig.  {  13 ;   Dec  Dig.  }  15.*] 

5.  Dedication  (J  15»)— Implied  Dedication. 

The  mere  fact  that  persons  living  in  the 
neighborhood  of  a  tract  of  uninclosed  and  unim- 
proved woodland  had  been  allowed  to  use  a  pass- 
way  across  it,  repairing  it  from  time  to  time, 
without  interruption  for  30  years,  does  not  show 
an  intention  of  the  owners  to  dedicate  the  way 
to  the  public  use.  . 

[Ed.  Note. — ^For  other  cases,  see  Dedication, 
Cent.  Dig.  {  13 ;   Dec.  Dig.  t  15.»] 

6.  Dedication  (g  13*)— Implied  Dedication 
—  Acts  o»  Life  Tenant  —  Ewect  on  Rb- 
maindebmen. 

Any  acts  of  a  life  tenant  of  land  respecting 
ft  dedication  thereof  would  not  affect  the  re- 
maindermen, as  the  life  tenant  could  not  dedi- 
cate any  interest  in  the  fee. 

[Ed.  Note.— For  other  cases,  see  Dedication, 
Dec  Dig.  g  la*] 

7.  Easements  (g  18*)— Rioht  or  Wat— Wat 
or  Necessitt. 

The  fact  that  the  only  means  of  exit  from 
a  person's  land  to  a  public  highway  is  over  the 


land  of  another  would  give  him  no  right  to  us* 
the  other's  land. 

[Ed.  Note. — For  other  cases,  see  E^uements, 
Cent  Dig.  g  60;  Dec.  Dig.  g  18w*] 

Certiorari  to  Court  of  CItU  Appeals. 

Bin  by  Samuel  C.  McKlnney  against  Can- 
non Duncan  and  others.  From  a  Judgment 
of  the  Court  of  Civil  Appeals,  affirming  a  de- 
cree of  the  chancery  court  of  Ktaox  county 
for  complainant,  defendants  bring  certiorari. 
Reversed,  and  bill  dismissed. 

J.  C.  Ford,  for  plaintiff.  John  W.  Green 
and  Pickle,  Turner  &  Kennerly,  for  defend- 
ant Duncan. 

SHIELDS,  J.  This  bill  was  brought  by 
complainant,  McKlnney,  asserting  the  right 
to  use  and  enjoy  a  right  of  way  and  road 
over  a  tract  of  land  belonging  to  the  defend- 
ants Duncan  and  Shipe,  and  to  enjoin  them 
from  obstructing  it  The  chancellor  sustain- 
ed the  bill  and  granted  the  relief  prayed, 
and  on  appeal  the  decree  pronounced  by  him 
was  affirmed  by  the  Court  of  Civil  Appeals. 
The  defendants  have  brought  the  cause  to 
this  court  by  certiorari  and  assigned  errors. 

Complainant  claims  the  right  to  use  the 
road  In  question  upon  two  distinct  grounds: 
Prescription,  arising  from  continuous  user 
for  more  than  20  years;  and  dedication  by 
the  owners  of  the  property  to  the  public — 
claims  somewhat  Inconsistent  in  their  na- 
ture. The  facts  disclosed  by  the  record  are 
substantially  as  follows: 

Complainant  owns  a  tract  of  land  in  Knox 
county  upon  which  he  has  resided  for  some 
30  years.  The  defendants*  land,  upon  which 
the  road  is  claimed.  Is  situated  between  that 
of  complainant  and  the  public  road  known 
as  the  "Nonce's  Ferry  road."  It  is  open 
woodland,  which  has  never  been  Improved  or 
Inclosed,  and  was  formerly  a  part  of  a  larger 
tract  In  which  Mrs.  Crawford,  wife  of  O. 
T.  Crawford,  had  an  estate  for  her  life;  the 
fee  belonging  to  her  children.  Mrs.  Crawford 
was  married  previous  to  1870,  'and  continued 
under  coverture  to  her  death,  about  8  years 
since.  Partition  of  the  land  was  then  had 
among  the  remaindermen,  and  the  part  now 
owned  by  the  defendants  was  decreed  to  the 
heirs  at  law  of  Mrs.  Gill,  a  daughter  of  Mrs. 
Crawford,  who  died  covert  before  her  moth- 
er. The  record  does  not  show  how  the  de- 
fendants acquired  title,  or  the  ages  of  the 
children  of  Mrs.  Gill. 

The  road  in  controversy  is  the  only  one  open 
to  complainant  and  those  living  near  him 
from  their  lands  to  the  Nance's  Ferry  road. 
They  have  used  it  In  going  to  church,  school, 
and  other  places  in  the  neighborhood  in  that 
direction,  and  the  city  of  Knoxvllle,  continu- 
ously, for  some  80  years,  repairing  It  from 
time  to  time,  for  their  own  convenience,  with- 
out objection  from  any  one,  until  the  de- 
fendants Inclosed  the  land,  about  the  time 
this  suit  was  brought    Complainant  says  he 
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obtained  permlaBlon  from  C.  Y.  Crawford,  In 
1874,  to  repair  tills  road,  and  this  seems  tcr 
be  about  all  that  ever  passed  in  relation  to 
it  between  the  owners  of  the  land  and  those 
aslng  It  Complainant  does  not  claim  an  ex- 
press grant  of  the  road  claimed  by  him,  and 
there  is  no  proof  that  he  ever  asserted  a 
right  to  1^  adverse  to  the  owners,  until 
shortly  before  it  was  closed;  nor  is  there 
any  proof  of  fin  express  dedication  to  the 
public.  The  road  was  not  opened  by  the 
county  authorities,  and  they  have  never  re- 
paired or  exercised  any  authority  over  it 

We  think  that  these  facts  are  Insufficient 
to  support  complainant's  claim  to  an  ease- 
m^it  of  a  right  of  way  by  prescription. 

The  doctrine  of  prescription  is  clearly  stat- 
ed in  the  case  of  Saunders  v.  Simpson,  97 
Tenn.  385,  37  S.  W.  196,  in  these  words: 

"To  give  user  this  ellect  [prescriptive  right] 
it  must  be  uninterrupted  in  the  land  of  an- 
other by  the  acquiescence  of  the  owner  for 
a  period  of  at  least  20  years  under  an  ad- 
verse <daim  of  right  while  all  persons  con- 
cerned in  the  estate  in  or  out  of  which  it 
is  derived  are  free  from  disability  to  resist 
it  and  are  seized  of  the  same  in  fee  and  In 
possession  during  the  requisite  period.  Where 
all  these  drcumstancea  concur,  it  raises 
prima  facie  evidence  of  a  right  to  such  ease- 
ment acquired  by  a  grant  which  is  now  lost 
Thus  there  may  be  two  distinct  estates,  and 
the  owner  of  the  one  may  have  claimed  and 
exercised  the  right  of  passing  over  the 
other  for  a  period  of  time  ordinarily  requi- 
site to  give  a  right  of  way,  but  would  fall 
thereby  to  create  a  presumption  of  a  grant, 
if  the  servient  estate  during  that  period,  or 
any  considerable  part  of  it,  had  belonged  to 
a  minor,  or  was  in  possession  of  a  lessee,  or 
one  under  a  disability,  like  a  married  woman. 
The  law  would  never  presume  a  grant  from 
the  apparent  acquiescence  of  one  who  could 
not  have  made  It,  or  had  no  right  to  oppose 
the  user  from  which  It  was  sought  to  be  in- 
ferred." 

Complainant,  therefore,  to  establish  a  pre- 
scriptive right  to  the  easement  claimed,  must 
show  that  during  the  20  years  he  used  the 
road,  the  owners  of  the  land  were  capable 
of  contracting  and  granting  the  easement, 
that  they  had  the  estate  In  the  land  which  he 
claims  to  have  acquired,  and  that  his  use  of 
the  road  was  under  a  claim  of  right  in  him- 
self and  adverse  to  the  true  owners  of  the 
property.    This  be  has  not  done. 

Mrs.  Crawford,  who  was  in  possession  of 
the  land  from  1870  to  1900,  was  during  all 
that  time  under  the  disability  of  coverture. 
She  only  had  a  life  estate,  and  could  not 
have  conveyed  the  land,  or  an  interest  there- 
in, for  a  longer  period,  and,  of  course,  com- 
plainant, by  prescription  against  her,  could 
not  have  acquired  more  than  she  could  ex- 
pressly grant  The  heirs  of  Mrs.  Gill  are 
not  proven  to  have  arrived  at  their  majority, 
and  capable  of  contracting  and  conveying  an 
Interest  in  the  land.    Aside  from  this,  they, 


and  the  defendants,  had  been  In  possession 
only  8  years  before  this  suit  was  brought  a 
period  insufladent  to  raise  a  presumption  of 
a  grant 

Complainant  has  also  failed  to  show  that 
his  use  of  the  road  was  under  a  claim  of 
right,  hostile  and  adverse  to  Mrs.  Crawford, 
the  OIU  heirs,  or  the  defendants.  This,  of  it- 
self, is  fatal  to  his  claim  of  title  by  prescrip- 
tion.   Sharp  V.  Mynatt,  1  Lea,  375. 

We  are  also  of  the  opinion  that  the  com- 
plainant has  not  made  out  a  case  of  dedica- 
tion of  the  road  to  the  public.  Dedication 
is  the  appropriation  or  gift  by  the  owner  of 
land,  or  an  easement  therein,  for  the  use  of 
the  public.  It  may  be  express,  where  the  ap- 
propriation is  formally  declared,  or  by  im- 
plication arising  by  operation  of  law  from 
the  conduct  of  the  owner  and  the  facts  and 
circvuustances  of  the  case.  To  establish  it 
by  implication,  there  must  be  proof  of  facts 
from  which  It  positively  and  unequivocally 
appears  that  the  ow^ner  intended  to  perma- 
nently part  with  his  property  and  vest  it  in 
the  public,  and  that  there  can  be  no  other 
reasonable  explanation  of  his  conduct  In 
other  words,  dedication  is  a  question  of  in- 
tention, and  the  intent  must  be  clearly  and 
satisfactorily  proven. 

In  the  case  of  Jackson  v.  State,  6  Cold.  532, 
it  is  said: 

"Dedication  of  a  road  to  the  public  use 
over  the  waste  and  uninclosed  lands  of  an 
individual  ought  not  to  be  Inferred  from 
bare  use  alone.  Thus,  where  a  road  has  been 
In  existence  for  more  than  50  years,  and  had 
originally  passed  entirely  through  woodland 
the  Jury  were  instructed  that  the  mere  use 
by  the  public,  however  uninterrupted  and 
long-continued,  would  be  insufficient  to  con- 
stitute it  a  public  road,  but  must  be  accom- 
panied by  facts  which  show  the  use  to  have 
been  claimed  as  a  right,  and  not  by  permis- 
sion of  the  owner,  such  as  working  on  it, 
keeping  it  in  repair,  and  requiring  the  re- 
moval of  obstructions.  Thus  It  has  been  held 
that  the  fact  that  a  farmer  leaves  a  lane 
through  his  farm  for  his  own  convenience, 
and  permits  the  public  to  use  it  as  a  high- 
way for  16  years,  does  not  warrant  the  In- 
ference of  dedication.  An  intention  to  dedi- 
cate must  be  obvious,  and  the  same  act 
which  would  warrant  the  inference  in  cities 
and  towns  tvould  be  quite  insufficient  in 
sparsely  agricultural  districts." 

The  case  of  Worth  v.  Dawson,  1  Sneed,  59, 
is  to  the  same  effect    It  is  there  said: 

"There  is  no  evidence  in  this  record  show- 
ing a  dedication  by  the  owner  of  the  way  in 
question  to  the  use  of  the  public,  or  of  any 
such  Intention  on  his  part  The  proof  estab- 
lishes nothing  more  than  a  mere  license  or 
permission  of  the  owner  to  the  inhabitants 
of  a  local  neighborhood  to  use  the  pathway 
as  a  matter  of  favor  and  convenience;  and 
such  use  being  only  by  sutTerance,  during  the 
pleasure  of  the  owner,  he  bad  a  right  to  put 
an  end  to  It  at  any  moment    Mo  use  or  ac- 
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ceptance  of  the  way  by  the  public  la  Bhown, 
nor  any  recognition  of  It  by  the  county  court 
That  a  right  of  way  may  be  claimed  by  a 
dedication  to  the  public  use  by  the  owner  of 
the  soil  is  not  denied,  but  with  ub  this  doc- 
trine must  be  cautiously  admitted.  Its  too 
«a8y  aiHdlcatlon  would  defeat  the  right  of 
the  owner  of  the  soil  to  have  compensation 
for  tbe  damages  sustained  by  laying  out  a 
road  over  his  land,  to  which  he  Is  entitled 
when  such  road  Is  laid  out  by  the  pr(^>er 
authorities." 

Complainant  does  not  claim  an  express 
dedication  from  any  of  the  successive  owners 
of  the  land,  but  an  Implied  one,  because  be 
and  others  living  In  the  neighborhood  were 
allowed  to  use  this  passway,  repairing  it 
from  time  to  time  for  this  purpose,  without 
Interruption,  for  30  years.  This  la  all  of 
their  case.  The  strip  of  land  over  which  the 
road  runs  was  unlnclosed  and  in  woods,  and 
the  most  that  can  be  said  Is  that  while  In 
that  condition  the  owners  did  not  object  to 
the  use  of  It  by  the  public.  They  merely 
permitted  the  use  of  It  temporarily  as  a  mat- 
ter of  favor.  This  Is  common  In  every  part 
of  this  state,  where  there  are  unlnclosed 
lands,  and  no  Intention  upon  the  part  of  the 
owners  to  appropriate  them  to  the  public  use 
can  be  Implied  from  such  conduct.  They 
liave  the  right  at  any  time  to  Inclose  them 
and  forbid  further  use  by  tbe  public. 

Tbe  use  of  this  road  was  also,  for  the  most 
part,  during  the  existence  of  the  life  estate 
of  Mrs.  Crawford,  and  what  occurred  during 
that  time  cannot  in  any  way  affect  the  re- 
maindermen, or  those  holding  under  them. 
A  tenant  for  life  cannot  dedicate  any  inter- 
est in  tbe  fee. 

It  is  Immaterial  that  the  road  Is  the  only 
one  that  the  complainant  has  to  the  public 
highway  or  other  places  In  that  neighbor- 
hood. This  gives  him  no  right  to  use  the 
property  of  tbe  defendants.  Private  prop- 
erty cannot  be  taken  and  appropriated  to 
the  use  of  another,  however  convenient  and 
necessary  it  may  be  to  him.  It  cannot  be 
taken  for  public  use  without  proper  proceed- 
ings for  condemnation,  and  compensation 
made. 

The  decree  of  the  chancellor  and  that  of 
the  Court  of  Civil  Appeals  are  therefore  re- 
versed, and  the  bill  dismissed,  with  costs. 


BMERT  et  al.  v.  BLAIR  et  al. 

<Sopreme  Court  of  Tennessee.     Dec.  12,  1908.) 

1.  Wnxs  (S  616*)— CoNSTBUCTioN— Life  es- 
tate—Powkb  OF  DiSPOsiTtON— Effect. 
Testator,  to  afford  bis  wife  a  "suitable  and 
secure  support"  during  her  life,  devised  to  her 
for  her  natural  life  all  his  property,  to  manage 
and  use  for  her  support,  and  at  her  death  to 
'be  divided  among  testator's  lawful  heirs,  and 
gave  his  wife  power  to  sell  any  of  the  property 
for  the  "aforesaid  use,"  but  restricted  her  from 
selling  realty  in  S.  unless  in  her  judgment  her 


support  absolutely  required  It.  It  also  declared 
that,  if  the  profits  in  tier  judgment  were  insa£B- 
cient,  then  sne  could  convert  to  her  use  so  much 
of  the  estate  as  would  be  sufficient  for  her  sup- 
port, the  balance  to  belong  to  testator's  estate 
at  her  death.  Held,  that  the  widow  totdt  a  life 
estate,  with  a  limited  power  of  disposition,  and 
not  a  fee. 

[Bd.  Note.— For  other  cases,  see  WUls,  Cent. 
Dig.  S  1423 ;   Dec.  Dig.  (  616.*] 

2.  Life  Estates  (|  11*)— Eights  of  Life  Ten- 
ant—Remaindebmen. 

Testator,  to  afford  his  wife  a  suitable  sup- 
port for  life,  devised  to  her  for  her  life  all  his 
property,  to  use  "for  her  support  during  such 
time,"  and  at  her  death  directed  that  the  prop- 
erty should  be  divided  among  bis  heirs,  lleld. 
that  the  widow  held  the  property  during  her 
life  In  trust  to  use  for  her  support,  and  was 
bound  to  preserve  that  portion  of  the  estate 
which  she  did  not  require  for  her  support  for 
testator's  heirs. 

[Ed.  Note.— For  other  cases,  see  life  Estates, 
Cent.  Dig.  !{  29,  30,  42 ;    Dec.  Dig.  i  11.*] 

3.  Wills  (i  707*)— Conbtbuction— Costs. 

Where  a  suit  between  the  heirs  of  a  life  ten- 
ant and  the  remaindermen,  as  the  heirs  of  the  tes- 
tator presented  a  proper  case  for  the  construction 
of  a  will,  the  costs  should  be  paid  out  of  the  estate, 
[Ed.  Note.— For  other  cases,  see  Wills,  Cent. 
Dig.  H  1684r-1686;    Dec.  Dig.  |  707.*] 

Appeal  from  Chancery  Court,  Knox  Coun- 
ty; Joseph  W.  Sneed,  Chancellor. 

Suit  by  W.  B.  Elmert  and  others  against 
Hugh  6.  Blair  and  others.  Judgment  for 
complainants,  and  defendants  appeal.  Af- 
firmed. 

Pickle,  Turner  &  Kennerly,  for  appellants. 
Jerome  Templeton  and  W.  O.  Caton,  tat  ap- 
pellees. 

McALISTER,  J.  Complainants,  who  are 
the  heirs  at  law  of  John  B.  Emert,  deceased, 
bring  this  bill  against  the  heirs  at  law  of 
his  widow,  Martha  J.  Bmert,  to  recover  cer- 
tain property  alleged  to  belong  to  the  es- 
tate of  the  said  John  B.  Bmert,  deceased. 
Complainants  claim  the  property  under  tbe 
win  of  the  said  John  B.  Bmert,  while  tbe 
defendants  claim  tbe  property  as  the  heirs 
at  law  and  distributees  of  Martha  J.  Bmert, 
deceased,  widow  of  John  B.  Bmert  The  de- 
ceased, John  B.  Emert,  left  a  widow  sur- 
viving him,  viz.,  Martha  J.  Bmert  but  no 
surviving  children.  The  complainants  are 
F.  L.  Bmert,  Sr.,  a  surviving  brother  of  John 
B.  Bmert,  deceased,  and  certain  children  and 
descendants  of  children  of  brothers  and  sis- 
ters of  the  said  John  B.  Bmert 

As  already  stated,  the  defendants  to  this 
bill  are  the  only  heirs  at  law  of  tbe  said 
Martha  J.  Emert,  deceased.  Tbe  contention 
of  complainants  Is  that  under  the  will  of 
John  B.  Bmert  deceased,  the  widow,  Martha 
J.  Bmert,  only  took  a  life  estate  in  bis  prop- 
erty, and  upon  her  death  the  estate  was  to 
be  divided  among  his  heirs  at  law  and  dis- 
tributees, according  to  the  laws  of  descent 
and  distribution. 

The  contention  on  behalf  of  the  defend- 
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anta  Is  that  under  tbe  proper  conatractlon 
of  the  -vrill  of  John  B.  BAiert,  deceased,  his 
widow,  Martha  J.  Bmert,  deceased,  took  an, 
absolute  title  to  all  of  the  property  therein 
devised,  and  that  upon  her  death  It  descend- 
ed to  her  distributees  and  heirs  at  law,  un- 
der the  laws  of  Tennessee. 

It  Is  obviouB,  therefore,  that  the  questionB 
presented  must  be  determined  upon  the 
proper  construction  of  the  last  will  and  tes- 
tament of  said  John  B.  Emert,  deceased, 
which  is  In  the  words  and  figures  following, 
to  wit: 

"First.  All  my  Just  debts  shall  be  paid. 

"Second.  In  order  to  afford  my  wife,  Mrs. 
Martha  J.  Emert,  a  comfortable  and  secure 
support  durhug  her  life  out  of  my  estate,  I 
hereby  devise  and  bequeath  to  her,  for  the 
term  of  her  natural  life,  all  my  property, 
real,  personal  and  mixed,  to  have,  manage 
and  use  for  her  support  during  said  time. 
At  her  death  said  property  shall  be  divided 
among  my  lawful  heirs  and  distributees,  ac- 
cording to  the  laws  of  inheritance  and  dis- 
tribution in  Tennessee. 

"Third.  To  more  effectually  provide  for 
my  said  wife,  I  hereby  Invest  her  with 
power  to  sell  and  convey  any  of  said  prop- 
erty for  the  use  aforesaid.  Tliis  power  is 
given  because  some  of  said  realty  consists 
of  mountain  farms  which  may  fail  to  suflS- 
dently  contribute  to  my  wife's  support  My 
realty  in  SevlerviUe  my  wife  shall  not  sell, 
unless,  in  her  Judgment,  her  support  abso- 
lutely requires  the  same.  Any  of  my  other 
really  my  wife  may  sell  if  In  her  judgment 
she  can  then  make  said  property  more  con- 
ducive to  her  support  In  case  of  sale  of 
any  of  said  realty,  tbe  proceeds  shall  be 
loaned  out  with  good  security  or  reinvested, 
the  Interest  or  Income  to  be  applied  to  her 
support  the  principal  or  property  so  pur- 
chased to  belong  to  my  estate.  But  If  my 
wife's  comfortable  support  should  in  her 
judgment  demand  an  appropriation  by  her 
of  part  oc  all  of  said  principal  or  property, 
she  is  hereby  vested  with  such  power. 

"Fourth.  Only  such  of  my  personal  prop- 
erty shall  be  sold  by  my  executors  in  admin- 
istering my  estate  as  shall  meet  tbe  appro- 
bation of  my  wife.  She  shall  at  once  have 
the  possession  and  use  of  the  balance.  Any 
money,  after  paying  debts  and  expenses  in 
administration,  my  wife  may  use  as  provid- 
ed for  as  to  proceeds  of  realty. 

"Fifth.  That  there  may  be  no  mistake,  I 
here  again  direct  that  at  my  wife's  death, 
the  realty  unsold  of  my  estate  or.  In  case 
my  wife  exercises  the  power  of  sale  herein 
conferred,  the  proceeds  of  such  sale  or  sales 
or  the  property  purchased  thereby  in  case  of 
reinvestment  or  the  remainder  of  the  prin- 
cipal, if  any,  of  the  proceeds,  in  case  the 
principal  is  diminished,  shall  belong  to  my 
estate,  and  shall  be  divided  among  my  law- 
ful heirs  and  distributees  according  to  the 


laws  of  inheritance  and  distribution  in  Teii> 


"My  Intention  is  to  give  my  wife  the  use 
of  my  entire  estate  for  her  support  during 
her  life,  or  If  the  profits  of  my  estate  are  in 
her  judgment  insufficient  then  to  give  her 
the  right  to  convert  to  her  own  use  so  much 
of  my  estate  as  will  be  sufficient  for  that 
purpose,  but  the  balance,  if  any,  to  belong 
to  my  estate  at  her  death,  in  whatsoever 
shape  it  may  be  found. 

"Sixth.  I  hereby  nominate  and  appoint  my 
said  wife  executrix  and  M.  W.  McCown  ex- 
ecutor of  this  my  last  will  and  testament  I 
specially  request  said  McCown  to  give  his 
attention  to  the  management  of  said  realty 
outside  of  Sevierville  and  to  the  protection 
of  the  same. 

"After  my  debts  have  been  paid,  those 
due  me  collected,  and  the  administration  of 
the  personalty  completed,  and  my  entire  es- 
tate  Is  ready  to  be  turned  over  to  the  quiet 
enjoyment  of  my  said  wife,  the  said  M.  W. 
McCown  may  in  his  discretion  reslgrn,  and 
my  wife  thereafter  exempted  from  settle- 
ments." 

Now  it  is  insisted  on  behalf  of  the  heirs 
at  law  of  Martha  J.  Emert  deceased,  that 
while,  in  the  first  clause  of  the  will,  the  tes- 
tator devises  all  of  his  property,  real  and 
personal,  to  his  wife,  Martha  J.  Emert  tor 
the  term  of  her  natural  life,  by  the  subse- 
quent clauses  of  the  will  the  power  of  abso- 
lute disposition  of  the  entire  property  was 
conferred  on  the  widow,  and  that  thus  her 
life  estate  was  enlarged  into  a  fee.  The  ar- 
gument is  that  by  the  terms  of  the  will  she 
is  authorized  to  sell  and  consume  for  her 
support  not  only  tbe  income  and  profits  ot 
the  estate,  but  ftt  her  will  and  discretion, 
the  entire  corpus.  It  is  said  that  she  is 
made  the  exclusive  and  absolute  judge  of 
the  advisability  or  necessity  of  converting 
the  real  estate  and  of  using  and  consuming 
the  personal  assets  and  the  proceeds  of  the 
realty.  Especial  attention  is  called  to  the 
following  language  of  the  will,  wherein  it  la 
provided,  after  mentioning  his  realty  in 
SevlerviUe,  as  follows: 

"Any  of  my  other  realty  my  wife  may  sell 
U  in  her  Judgment  she  can  then  make  said 
property  more  conducive  to  her  support" 

Again: 

"But  If  my  wife's  comfortable  support 
should  in  her  Judgment  demand  an  appro- 
priation by  her  of  part  or  all  of  said  prin- 
cipal or  property,  she  is  hereby  vested  with 
such  power." 

In  the  fourth  clause  power  is  conferred 
on  his  wife  to  make  the  same  use  of  the 
personal  estate. 

Again  in  the  fifth  clause  he  says: 

"My  Intention  Is  to  give  my  wife  the  us* 
of  my  entire  estate  for  her  support  during 
her  life,  or  if  the  profits  ot  my  estate  are  In 
her  judgment  insufficient  then  to  give  her 
the  right  to  convert  to  her  own  use  so  much 
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of  my  estate  as  trill  be  sniBcleiit  for  that 
purpose,  but  the  balance,  if  any,  to  belong 
to  my  estate  at  ber  death.  In  wbatsoeTer 
shape  it  may  be  found." 

Attention  Is  called  to  the  language  of  the 
sixth  clause  as  follows: 

"After  my  debts  have  been  paid,  those  due 
me  collected,  and  the  administration  of  the 
personalty  completed,  and  my  entire  estate 
is  ready  to  be  turned  over  to  the  quiet  en- 
joyment of  my  said  wife,  the  said  M.  W. 
McCown  may  in  his  discretion  resign,  and 
my  wife  thereafter  exempted  from  settle- 
ments." 

Counsel  cites  in  support  of  his  contention 
Bradley  y.  Games,  94  Tenn.  27,  27  S.  W. 
1007,  45  Am.  St  Rep.  686;  Brlen  t.  Robin- 
son, 102  Tenn.  157,  52  S.  W.  802;  Bean  ▼. 
Myers,  41  Tenn.  226;  Meacham  r.  Graham, 
98  Tenn.  190,  39  S.  W.  12;  Clark  ▼.  Hill,  98 
Tenn.  300,  38  S.  W.  339;  Hamilton  ▼.  In- 
surance Co.,  74  Tenn.  402. 

These  cases  settle  the  principle  that.  If  the 
first  taker  is  given  an  estate  in  fee  or  for 
life,  coupled  with  an  unlimited  power  of 
disposition,  the  fee  or  absolute  estate  vests 
in  the  first  taker,  and  the  limitation  over  is 
void.  We  are  of  opinion,  however,  that 
these  cases  are  not  applicable  in  the  present 
Instance,  since  the  power  of  disposition  con- 
ferred on  the  widow  is  restricted,  and  quali- 
fies the  right  of  sale  to  the  express  purpose 
of  providing  a  support  for  the  wife  during 
her  life.  The  rule  is  that,  if  the  power  is 
dependent  upon  a  contingency,  or  If  the  pow- 
er be  definitely  qualified,  the  estate  of  the 
first  taker  Is  limited  to  life,  and  the  re- 
mainder over  takes  effect  Bradley  V.  Cames, 
94  Tenn.  86,  27  8.  W.  1007,  46  Am.  St  Rep. 
696. 

An  analysis  of  the  will  of  John  B.  Emert 
will  show: 

(1)  The  widow  Is  given  a  life  estate  in  all 
of  bis  property. 

(2)  A  limited  power  is  conferred  on  her 
to  sell  to  secure  a  support 

(3)  A  limitation  over  to  the  testator's 
heirs. 

(4)  An  express  power  la  conferred  on  the 
widow  to  sell  for  her  own  support  or  for 
reinvestment 

It  will  be  observed  that  the  second  clause 
of  the  will  contains  this  language: 

"In  order  to  afford  my  wife,  Mrs.  Martha 
J.  Emert  a  comfortable  and  secure  support 
during  her  life  out  of  my  estate,  I  hereby 
devise  and  bequeath  to  her,  for  the  time  of 
ber  natural  life,  all  my  property,  real,  per- 
sonal and  mixed,  to  have,  manage,  and  use 
for  ber  sup{)ort  during  said  time.  At  her 
death  said  property  shall  be  divided  among 
my  lawful  heirs  and  dlstribatees,  according 
to  the  laws  of  Inheritance  and  distribution 
In  Tennessee." 

It  is  shown  by  the  next  clause  that  a  pow- 
er of  sale  ia  conferred  on  tb*  widow  to  pro- 


vide funds  for  her  support  and  is  therefore 
a  restricted,  and  not  unlimited,  power  of 
sale. 

The  third  clause  is: 

"To  more  effectually  provide  for  my  said 
wife,  I  hereby  Invest  her  with  power  to  sell 
and  convey  any  of  said  property  for  the  use 
aforesaid.  This  power  is  given  because  some 
of  said  realty  consists  of  mountain  farms 
which  may  fall  to  sufliciently  contribute  to 
my  wife's  support  My  realty  in  Seviervllle 
my  wife  shall  not  sell,  unless,  in  her  Judg- 
ment, her  support  absolutely  requires  the 
same.  Any  of  my  other  realty  my  wife  may* 
sell  if  in  her  Judgment  she  can  then  make 
said  property  more  conducive  to  her  support. 
In  case  of  sale  of  any  of  said  realty,  the 
proceeds  shall  be  loaned  out  with  good  se- 
curity or  reinvested,  the  interest  or  income 
to  be  applied  to  her  support,  the  prlndiml 
or  property  so  purchased  to  belong  to  my 
estate.  But  If  my  wife's  comfortable  sup- 
port should  in  ber  judgment  demand  an  ap- 
propriation by  her  of  part  or  all  of  said 
principal  or  property,  she  Is  hereby  vested 
with  such  power." 

The  fifth  clause  provides  as  follows: 

"That  there  may  be  no  mistake,  I  here 
again  direct  that,  at  my  wife's  death,  the 
realty  unsold  of  my  estate  or.  In  case  my 
wife  exercises  the  power  of  sale  herein  con- 
ferred, the  proceeds  of  such  sale  or  sales  or 
the  property  purchased  thereby  In  case  of 
reinvestment  or  the  remainder  of  the  prin- 
cipal, If  any,  of  the  proceeds,  in  case  the 
principal  Is  diminished,  shall  belong  to  my 
estate,  and  shall  be  divided  among  my  law- 
ful heirs  and  distributees  according  to  the 
laws  of  Inheritance  and  distribution  In  Ten- 
nessee. 

"My  intention  is  to  give  my  wife  the  use 
of  my  entire  estate  for  her  support  during 
her  life,  or  if  the  profits  of  my  estate  are  in 
her  Judgment  Insufficient  then  to  give  her 
the  right  to  convert  to  her  own  use  so  much 
of  my  estate  as  will  be  sufficient  for  that 
purpose,  but  the  balance,  if  any,  to  belong 
to  my  estate  at  her  death,  tn  whatsoever 
shape  it  may  be  found." 

In  Pillow  ▼.  Rye,  81  Tenn.  186,  the  wUl 
provided : 

"It  is  my  intention  to  provide  for  the  com- 
fort and  independence  of  my  daughter,  Mar- 
tha W.  Keeble,  during  her  natural  life" — 
specifying  the  property  and  money  which 
are  bequeathed  to  her. 

The  will  then  proceeds: 

"But  it  Is  my  will  and  Intention  that  said 
property  and  money  shall  l>e  for  her  sole 
and  separate  use  during  her  natural  life, 
free  from  any  debts  and  charges  of  any  fu- 
ture husband  she  may  have." 

The  will  further  provides: 

"My  object  is  to  make  provision  for  her, 
and  not  to  postipone  her  interest  to  those  of 
my   remoter   descendants,   and   U   for   any 
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canse  It  becomes  necessary  for  her  and  her 
comfort  to  sell  any  portion  of  the  principal 
it  is  my  wish  that  It  shall  be  done." 

Notwithstanding  the  power  of  disposal  con- 
tained In  the  will,  it  was  held  the  daughter 
took  only  a  life  estate.  Judge  McElnuey 
said: 

"The  assumption  that  the  clause  of  the 
will  under  consideration  confers  any  such 
unlimited  iwwer  of  disposal  is  wholly  un- 
founded. The  Intention  of  Mrs.  Cooke  (the 
testatrix)  is  too  obvious  to  admit  of  any 
doubt.  Her  purpose  was  to  make  a  com- 
*fortable  provision  for  her  daughter  during 
her  life  in  every  event  that  might  happen. 
•  •  •  The  power  of  sale  conferred  upon 
the  life  tenant  is  perfectly  consistent  with 
the  general  restriction  upon  the  life  owner, 
and  equally  consistent  with  the  limitation 
over,  which  vests  the  remainder,  subject  to 
be  divested  as  far  forth  as,  upon  the  happen- 
ing of  the  contingency,  necessity  may  de- 
mand. This  qualification  or  exception,  so 
far  from  conferring  an  unlimited  power  of 
disposal,  the  more  clearly  excludes  all  idea 
of  such  intention.  We  hold,  therefore,  that 
under  the  foregoing  clause  of  the  will  Mrs. 
Eeeble  takes  only  a  life  estate,  with  a  lim- 
ited power  of  dlsiMsal,  upon  the  happening 
of  the  contingency  referred  to  In  the  will." 

In  Downing  v.  Johnson,  45  Tenn.  230,  the 
will  provided: 

"I  will  and  bequeath  to  my  beloved  wife, 
Sallie  Johnson,  the  whole  of  my  estate,  both 
real  and  personal,  choses  in  action,  etc.,  for 
and  during  her  natural  life,  to  be  by  her 
freely  possessed  and  enjoyed." 

Another  clause  provided: 

"The  balance  of  my  property,  money  or 
other  effects  that  may  be  on  hand,  at  the 
death  of  my  wife,  I  dispose  of  in  the  follow- 
ing manner" — making  specific  bequests. 

Construing  this  will,  this  court  said: 

"We  think  it  was  most  clearly  the  inten- 
tion of  the  testator  to  provide  for  the  sup- 
port and  maintenance  of  his  wife  out  of  his 
property,  and  to  that  end  he  gave  her  a  life 
estate  in  It,  and  declared  that  it  should  be 
freely  possessed  and  enjoyed  by  her;  and, 
as  if  anticipating  the  corpus  of  a  portion  of 
it  at  least  must  be  consumed  by  his  wife  In 
her  support  and  maintenance  in  her  declin- 
ing years,  he  only  gives  such  balance  as  may 
be  on  hand  at  the  death  of  his  wife  In  re- 
mainder. Therefore  Sallie  Johnson,  the  de- 
fendant, is,  under  the  will  of  her  deceased 
husband,  entitled  to  the  possession,  use,  and 
enjoyment,  during  her  life,  of  all  the  prop- 
erty belonging  to  her  husband  at  the  time  of 
his  death,  and  If  her  support  and  mainte- 
nance. In  her  discretion,  require  it,  she  may 
consume  the  corpus  of  the  entire  estate,  ex- 
cept the  land ;  and,  should  there  be  any  bal- 
ance on  hand  at  the  death  of  the  wife,  It 
passes,  under  the  will,  to  the  remainder- 
men." 

In  McOavock  t.  Pugsley,  09  Tenn.  690,  the 
will  provided: 


"To  my  beloved  wife,  Eliza  Pugsley,  I  give 
and  bequeath  all  the  remainder  of  my  estate, 
of  whatsoever  kind,  real  and  personal,  to 
be  used  and  enjoyed  by  her  during  her  nat- 
ural life,  hereby  authorizing  her  to  sell  or 
dispose  of  the  same  In  any  way  she  may 
deem  necessary  for  the  convenience  and  anp- 
port  of  herself  and  our  two  daughters;  and 
if  at  the  death  of  my  said  wife  any  part  or 
portion  of  my  said  property  or  effects  shall 
remain,  the  same  to  be  equally  divided  be- 
tween our  said  daughters  or  their  represen- 
tatives." 

The  court  said: 

"What  is  the  proper  construction  of  the 
will  we  have  cited?  Does  the  wife  take  an 
absolute  estate  in  it  by  ylrtne  of  the  pow- 
er of  disposal  therein  contained,  or  is  it 
so  qualified  and  limited  that  the  remainder 
may  take  effect?" 

It  was  held  that  the  power  of  sale  was  to 
be  exercised  only  when  deemed  necessary 
for  the  convenience  and  support  of  herself 
and  the  two  children,  and  was  not  an  un- 
limited power  of  dls{)osal.  The  court  sus- 
tained the  validity  of  the  gift  over  in  re- 
mainder. Smith  V.  Bell,  6  Pet.  68,  8  L.  Ed. 
322. 

It  Is  unnecessary  to  dte  other  cases,  since 
we  think  the  principles  enunciated  In  the 
foregoing  citations  are  conclusive  on  the  ques- 
tions presented  on  this  will,  and  show  that 
the  widow  had  only  a  limited  power  of  dis- 
position for  a  definite  and  prescribed  pur- 
pose, and  that  therefore  the  remainder  over 
to  the  testator's  heirs  was  good. 

In  order  to  understand  and  intelligently 
decide  the  questions  raised  on  the  assign- 
ments of  error,  it  will  be  necessary  to  make 
a  further  statement  of  fact 

It  appears  that  John  B.  Emert  departed 
this  life  about  the  10th  day  of  April,  18S4, 
leaving  the  will  In  question,  wherein  he  ap- 
pointed M.  W.  McGown  executor  and  his 
widow,  Martha  J.  Emert,  executrix,  but  nei- 
ther qualified  as  such,  and  one  R.  H.  Andes 
qualified  as  administrator  with  the  will  an- 
nexed. It  appears  that  he  paid  to  the  widow 
in  various  installments  from  time  to  time 
the  sum  of  $2,169.40  out  of  the  personal  as- 
sets of  the  estate.  On  the  8th  day  of  April, 
1884,  a  few  days  before  his  death,  the  tes- 
tator entered  into  a  partnership  contract 
with  two  of  his  nephews,  F.  Ij.  Emert,  Jr., 
and  W.  W.  Emert  The  contract  was  In 
writing,  and  the  salient  features  are: 

(1)  That  the  business  was  to  continue  for 
a  term  of  five  years,  beginning  May  1,  1884, 
under  the  firm  name  and  style  of  Ehnert  ft 
Emert  Bros. 

(2)  John  B.  E<mert  to  furnish  the  capital 
of  14,500  and  storehouse  and  furniture  rent 
free  during  the  term  of  the  partnership. 

(S)  r.  h.  and  W.  W.  Emert  were  to  con- 
duct the  business,  devoting  their  entire  time 
and  attention  to  it. 

(4)  John  B.  Emert  was  permitted  to  with- 
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draw  from  the  business  per  year  $600,  while 
F.  L.  and  W.  W.  Emert  were  limited  to  $300 
each. 

(5)  The  death  of  John  B.  Emert  before  or 
during  said  term  of  partnership  shall  not 
terminate  the  business,  but  It  shall  be  con- 
tinued by  John  B.  Emert's  personal  represen- 
tatlye  until  the  expiration  of  said  term  of 
Are  years,  when  the  business  shall  be  closed 
and  wound  up  as  speedily  as  practicable. 

(6)  From  the  net  assets  shall  be  paid,  first, 
to  John  B.  Emert  or  his  personal  represen- 
tatlye  said  original  capital  of  $4,500,  with- 
out Interest,  and  the  balance  shall  be  distrib- 
uted, one-half  to  said  John  B.  Emert  and  one- 
fourth  to  F.  L.  and  W.  W.  Emert  each. 

It  appears  the  testator  died  before  the 
partnership  business  was  launched;  but  it 
was  carried  on  under  the  terms  of  the  part- 
nership contract  by  the  widow,  Martha  J. 
Emert,  and  the  two  nephews,  for  the  period 
of  five  years,  when  it  was  closed  and  settled. 
The  widow  was  paid  the  sum  of  $4,600,  the 
amount  of  the  original  capital  put  In  by  John 
B.  Emert,  and  also  her  one-half  of  the  profits 
of  the  business,  estimated  at  $3,200 ;  but  the 
exact  amount  of  these  profits  does  not  defi- 
nitely appear  from  the  record. 

It  appears  that  during  the  continuation  of 
this  partnership  the  widow  also  engaged 'in  a 
logging  business  as  a  separate  and  Independ- 
ent undertaking,  and  realized  profits  there- 
from which  are  estimated  at  $1,600.  She 
also  engaged  in  mercantile  business  on  her 
own  account  with  one  of  the  nephews  of  J. 
B.  Emert,  and  afterwards  with  one  of  her 
own  nephews.  In  which  It  is  claimed  she 
made  profits;  but  the  exact  amount  does 
not  apiiear. 

It  further  appears  that  on  June  6,  1889, 
the  widow  loaned  to  J.  C.  3.  Williams  $6,000, 
evidenced  by  his  note  of  $6,480,  maturing 
two  years  from  date,  with  interest,  which 
was  secured  by  a  deed  of  trust  on  certain 
lands  in  Knoxrille,  Tenn.  It  is  a  controvert- 
ed question  on  the  record  whether  this  loan 
to  Gen.  Williams  was  made  from  money  of 
the  estate  of  John  B.  Emert  or  from  the  in- 
dividual means  of  said  widow.  It  is  suggest- 
ed by  counsel  for  defendant  that  it  is  proba- 
ble tliat  it  was  derived  from  both  sources. 
The  loan  was  made  in  the  widow's  indi- 
vidual name,  and  the  estate  does  not  appear 
to  be  connected  with  It  on  the  face  of  the 
papers.  Gen.  Williams  made  default  in  the 
payment  of  this  loan,  and  there  was  a  fore- 
closure of  the  deed  of  trust,  and  at  the  sale 
the  property  was  bid  In  by  Mrs.  Emert  for 
her  own  use  for  the  sum  of  $4,680.  The  sale 
was  confirmed,  and  the  title  was  regularly 
divested  and  vested  In  Mrs.  Emert.  It  ap- 
pears that  Mrs.  Emert  afterwards  sold  off  a 
portion  of  this  Williams  land,  and  received 
about  $7,000  in  money  and  notes  from  the 
sales  made,  and  at  the  time  of  her  death  she 
■till  owned  portions  of  this  land. 

It  also  appears,  from  an  exhibit  to  defend- 
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ant's  answer,  that  at  the  date  of  her  death 
the  said  widow  had  on  hand  In  the  shape 
of  a  certificate  of  deposit,  representing  mon- 
ey in  bank,  and  also  notes  for  money  loaned 
out,  about  $6,301.62. 

It  thus  appears  that  when  Mrs.  Emert  died 
she  had  on  hand  In  money  and  In  notes  the 
total  sum  of  $12,526.62.  It  also  appears  that 
after  the  death  of  the  testator  the  widow 
sold  two  pieces  of  unimproved  land  belonging 
to  the  estate — one  for  $15,  October  81,  1893, 
and  the  other  for  $500,  January  11,  1906.  It 
does  not  appear  what  disposition  was  made 
of  the  proceeds  of  these  sales,  but  they  do 
not  appear  to  have  been  reinvested.  There 
is  proof  in  the  record  tending  to  show  that 
Mrs.  Emert  had  been  advised  that  she  had 
title  to  the  personal  estate  and  to  the  pro- 
ceeds of  the  real  estate  sold  by  her,  and  that 
she  could  make  any  disposition  of  it  she  saw 
proper. 

On  the  final  hearing  the  chancellor  decreed 
as  follows : 

"(1)  That  under  said  will  Mrs.  Martha  J. 
Emert  took  only  a  life  estate  in  the  property 
of  her  husband,  John  B.  Emert,  and  that  all 
of  said  estate.  Including  all  accretions  and 
profits  made  thereon  by  her  and  all  property 
acquired  by  her  out  of  its  assets,  and  said 
accretions  and  profits  passed  on  her  death 
to  his  heirs ;  that  she  only  had  the  right  to 
her  support  out  of  said  estate ;  and  that  all 
property  purchased  by  her  became  a  part  of 
said  estate  and  passed  under  said  will,,  to- 
gether with  all  of  its  profits,  Income,  and  in- 
crease. 

"(2)  That  the  widow  accepted  the  benefits 
of  said  win,  and  became  thereby  a  trustee 
under  It,  and  was  bound  to  execute  the  trust 
on  behalf  of  said  testator's  heirs. 

"(3)  That  neither  she  nor  her  personal 
representative  was  bound  to  account  for  what 
she  had  used  and  consumed  of  said  estate. 

"(4)  That  said  Williams  land  was  purchas- 
ed by  her  In  trust  for  said  estate,  and  that, 
in  so  far  as  the  same  had  not  been  sold  by 
her,  she  held  it  in  trust  for  the  complainants, 
and  that  said  land,  as  well  as  the  money  and 
other  property  on  hand  at  her  death,  passed 
to  complainants. 

"(5)  That  the  suit  brought  by  the  defend- 
ants for  the  partition  of  said  land  among 
themselves  as  her  heirs  be  enjoined. 

"(6)  That  defendants  be  enjoined  from  set- 
ting up  or  claiming  title  to  said  Williams 
lands. 

"(7)  That  a  true  statement  of  the  property 
received  by  her  administrator  and  her  agent 
had  been  rendered,  and  that  ail  of  said  prop- 
erty had  been  derived  from  the  estate  of 
John  B.  Emert  and  belonged  to  his  heirs  and 
distributees,  and  that.  If  the  widow  had  a 
separate  estate,  the  amount  of  it  had  not 
been  shown,  and  that  it  had  been  mingled 
with  the  estate  of  John  B.  Emert,  and  could 
not  now  be  separated,  and  the  same  would 
pass  to  complainants;  that  no  account  siiSk 
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t&e  defendants  was  necessary,  bnt  irrtt  of 
possession  was  awarded  of  all  property  and 
assets  in  their  hands." 

It  should  have  been  stated  that  during  the 
progress  of  the  cause  a  receiver  was  appoint- 
ed, and  the  administrator  of  Mrs.  Emert  and 
ber  agent  and  attorney  in  fact,  who  bad  pos- 
session of  a  part  of  her  assets,  were  ordered 
to  turn  the  same  over  to  the  recelyer,  whlcli 
was  done. 

The  defendants  appealed  from  the  decree 
of  the  chancellor,  and  hare  made  11  assign- 
ments of  error. 

We  have  already  disposed  of  the  first  as- 
signment of  error,  and  held  that  Mrs.  Emert, 
the  widow,  took  only  a  life  estate,  and  not 
the  absolute  fee  in  the  property  devised  by 
her  husband. 

The  next  assignment  Is  that  the  chancellor 
erred  In  holding  that  the  widow  was  an  ac- 
tive trustee  for  the  management  of  said  es- 
tate for  the  benefit  of  said  remaindermen, 
and  that  all  the  Income,  interest,  proQts,  and 
increase  of  said  estate,  together  with  all 
property  which  she  purchased  with  Its  as- 
sets, and  Its  proceeds,  profits,  income,  and 
increase,  inured  to  the  benefit  of  and  passed 
to  said  remaindermen.  It  is  said  there  is 
nothing  in  the  will  indicating  that  the  testa- 
tor intended  to  Impose  upon  his  widow  the 
burden  of  a  trusteeship  for  his  heirs,  or  any 
duty  to  increase  and  accumulate  said  estate 
for  their  benefit.  It  is  claimed  that,  so  far 
from  this  purpose  being  disclosed.  It  dis- 
tinctly appears  that  the  comfort  and  support 
of  his  widow  was  a  matter  of  deep  solicitude 
to  the  testator,  and  to  that  end  he  gave  her 
the  use  of  all  of  his  property,  and  authorized 
her.  If  her  necessities  required,  In  the  exer- 
cise of  her  own  discretion,  to  use  the  corpus 
of  said  estate.  As  an  evidence  of  the  testa- 
tor's Intention  to  allow  bis  wife  to  use  all 
of  his  property,  he  speaks  of  the  time  when 
his  entire  estate  is  ready  to  be  turned  over 
to  the  quiet  enjoyment  of  his  said  wife,  and 
that  thereafter  his  wife  will  be  exempted 
from  settlements. 

In  the  case  of  King  r.  Sharp,  25  Tenn.  55, 
a  tenant  for  life  is  held  to  be  quasi  trustee 
for  the  remaindermen,  and  that  "he  may  dis- 
pose of  the  property  at  pleasure,  so  that  he 
does  not  thereby  Injure  the  Inheritance  In 
the  remainder.'  The  tenant  Is  to  have  this 
amount  to  l>e  used  for  his  benefit  during  life, 
but  so  to  be  used  as  that  the  property  shall 
not  be  destroyed  and  the  remainder  defeated. 

In  Vaden  v.  Vaden,  38  Tenn.  450,  In  re- 
ferring to  Bonner  v.  Bonner,  26  Tenn.  436, 
the  court  said: 

"It  was  argued  by  counsel  In  that  case^ 
as  It  Is  here,  upon  the  authority  of  King  t. 
Sharp,  25  Tenn.  55,  and  other  authorities, 
that  the  tenant  for  life  was  entitled  to  have 
the  original  fund,  or  the  property,  or  that 
In  which  it  might  be  Invested,  or  for  which 
It  was  exchanged,  at  his  election,  upon  the 
general  principle  on  that  subject  applicable 
to  trustees  and  beneficiaries.    Bat  that  argu- 


ment was  considered  unsound  by  the  court 

•    •    • 

"He  [the  life  tenant]  may  use  it,  and  make 
all  the  profit  that  he  can,  vritb  due  regard  to 
its  safety  and  protection.  To  that  extent  he 
may  be  called  trustee;  but  he  is  not  so  In  the 
sense  of  a  pure  trust,  as  a  personal  repre- 
sentative, guardian,  etc.  In  cases  of  pure 
trusts,  the  fund  is  held  solely  for  the  benefit 
of  the  cestui  que  trust;  but  a  tenant  for 
life  has  a  limited  Interest  In  the  fund,  with 
a  right  to  use  and  enjoy  the  profits  of  it, 
without  accounting  for  the  same  to  any  per- 
son. If  a  fund  be  given  to  a  person  for  life, 
with  remainder  over  to  another,  the  tenant 
for  life  has  the  right  to  use  and  employ  said 
fund  In  any  way  he  chooses,  if  he  does  not 
endanger  its  safety.  If  the  tenant  for  life 
invests  the  fund  In  the  purchase  of  slaves  or 
other  property,  the  title  vests  absolutely  In 
him.  The  remainderman  has  no  right  to  or 
interest  in  the  property,  except  so  far  as  11 
may  be  held  upon  a  bill  for  that  purpose  as  a 
security  for  the  fund." 

In  the  Vaden  Case  It  was  held  that  in  case 
of  Investment  of  money  held  for  a  party  for 
life  in  slaves  the  remainderman  had  no  right 
to  the  slaves  so  purchased,  but  only  to  the 
money  so  invested,  at  the  termination  of  the 
life  estate,  that  the  holder  of  the  life  estate 
is  not  a  trustee  for  the  remaindermen  as  a 
guardian,  personal  representative,  or  pure 
trustee  Is,  and  the  fund  could  not  be  fol- 
lowed In  its  new  form. 

In  Adylett  v.  Swope,  1  Shan.  Gas.  447,  it 
was  held: 

"Where  the  life  tenant  of  a  fund  Invests 
the  fund  or  exchanges  the  property  which  be 
holds  subject  to  a  remainder  in  other  prop- 
erty, this  property  does  not  take  the  place  of 
the  funds  so  invested  In  it,  and  the  remain- 
derman Is  not  entitled  to  elect  whether  he  will 
take  the  fund  or  the  property  purchased  with 
it  He  Is  entitled  only  to  the  money  Invested 
In  It  at  the  termination  of  the  life  estate." 
McHaney  v.  McNellly,  67  Tenn.  539. 

In  Swan  v.  Finney,  63  Tenn.  30,  it  was 
held: 

"On  the  first  hypothesis — that  Is,  invest- 
ment by  the  life  tenant  of  money,  in  which 
said  party  had  only  a  life  Interest  in  lands — 
It  is  settled  by  the  authorities,  and  probably 
on  sound  principle,  that  no  trust  results  or  Is 
allowable  in  favor  of  parties  having  remain- 
der interest" — citing  Vaden  v.  Vaden,  38 
Tenn.  444. 

It  Is  further  said  that  the  tenant  for  life 
Is  entitled  absolutely  to  the  entire  fruits  of 
the  life  estate.  Forsey  v.  Luton,  39  Tenn. 
183 ;  Vancll  v.  Evans,  44  Tenn.  345 ;  Hunt  v. 
Watklns,  20  Tenn.  498. 

It  is  said,  however,  that  the  principle  an- 
nounced in  these  cases  is  not  applicable  In 
the  present  instance,  since  under  the  vrill  of 
John  B.  ESmert  a  life  estate  was  given  the 
widow  in  his  property  for  a  comfortable  and 
secure  support  and  that  the  widow  had  no 
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right  to  use  asy  part  of  tiie  estate,  ezc^  for 
this  specific  purpose. 

We  are  constrained  to  hold  that  this  la  the 
proper  conatrnctlon  of  John  B.  Emert's  wlU. 
This  purpose  is  disclosed  everywhere  in  the 
will,  and  we  find  no  provision  under  which 
she  can  take  any  part  of  the  estate,  except 
for  the  purpose  of  a  comfortable  and  secure 
support  This  purpose  is  disclosed  in  the 
first  item  of  the  will,  namely: 

"In  order  to  afford  my  wife,  Mrs.  Martha 
3.  Emert,  a  comfortable  and  secure  support 
daring  her  life  out  of  my  estate,  I  hereby 
devise  and  bequeath  to  ber,  for  the  term  of 
her  natural  life,  all  my  property,  real,  p«v 
sonal  and  mixed,  to  have,  manage  and  use  for 
her  support  during  said  time." 

He  then  proceeds  to  devise  the  remainder 
of  his  estate,  after  his  wife's  death,  as  fol- 
lows, viz.: 

"At  her  death  said  property  shall  be  di- 
vided among  my  lawful  heirs  or  distributees, 
according  to  the  laws  of  Inheritance  and  dis- 
tribution in  Tennessee." 

The  devise  to  the  wife  is  coupled  with  the 
limitation  that  she  is  to  "manage  it  and  use 
it  for  her  snpport"  during  said  time,  and  no 
purpose  is  disclosed  to  give  her  any  part  of 
the  estate  absolutely  for  any  other  purpose. 
It  is  very  clear,  therefore,  that  all  the  per- 
sonal property  and  proceeds  from  the  sale  of 
real  estate  held  by  her  at  her  death,  and 
which  was  necessary  for  her  support,  passed 
with  the  corpus  of  the  estate  to  the  re- 
maindermen. The  limited  power  of  disposi- 
tion of  the  estate  conferred  upon  her  was 
for  the  purpose  of  securing  to  her  a  comfort- 
able and  secure  support  during  her  life,  and 
except  for  this  purpose  and  for  the  purpose 
of  reinvestment  she  had  no  power  to  convert 
the  real  estate  or  to  appropriate  the  personal 
property. 

An  examination  of  the  cases  cited  by  coun- 
sel for  defendant  In  support  of  the  proposi- 
tion that  Martha  J.  Emert  became  the  abso- 
lute owner  of  the  rents,  income,  profits,  and 
increase  of  the  estate  of  her  husband  shows 
that  they  are  cases  where  an  absolute  life 
estate  had  been  given  in  specific  property; 
but  in  the  present  case  the  property  is  de- 
vised to  the  wife  for  a  specific  purpose,  and 
she  is  nowhere  authorized  to  receive  or  use 
any  part  of  the  property  except  for  this  pur- 
pose. The  widow,  therefore,  holds  the  prop- 
erty In  trust  "to  have,  manage  and  use  for 
her  support  daring  her  life." 

Mrs.  Emert,  by  accepting  the  t>eneflts  of 
the  estate  of  her  husband,  was  thereby  con- 
stituted a  trustee  to  manage  said  property, 
collect  rents,  sell  property  for  reinvestment 
Cor  the  pnrposa  of  securing  for  herself  a  com- 


fortable support  ont  of  tbe  estate,  and  to 
preserve  that  portion  of  the  estate  which  she 
did  not  require  for  herself  for  the  heirs  of 
John  B.  Emert  The  fifth  clause  of  the  will 
clearly  discloses  the  purpose  for  which  his 
wife  should  hold  his  estate,  as  follows: 

"That  there  may  be  no  mistake,  I  here 
again  direct  that  at  my  wife's  death  the  real- 
ty unsold  of  my  estate  or,  in  case  my  wife 
exercises  the  power  of  sale  herein  conferred, 
the  proceeds  of  such  sale  or  sales  or  the 
property  purchased  thereby  In  case  of  rein- 
vestment or  the  remainder  of  the  principal,  if 
any,  in  case  the  principal  is  diminished,  shall 
belong  to  my  estate,  and  shall  be  divided 
among  my  lawful  heirs,"  etc. 

The  testator  again  discloses  the  twofold 
purpose  for  which  bis  wife  could  hold  his 
property,  as  follows: 

"My  intention  is  to  give  my  wife  the  use 
of  my  oitire  estate  for  her  supi)ort  during 
her  life,  •  •  •  to  belong  to  my  estate  at 
her  death,  in  whatsoever  shape  it  may  be 
found." 

It  is  true  that  under  this  will  the  amount 
required  for  the  support  of  the  widow  Is  left 
entirely  to  her  Judgment  and  discretion,  but 
after  she  has  been  provided  a  comfortable 
support,  all  that  remains  on  hand  at  her 
death  under  the  express  terms  of  the  will, 
passes  to  the  remaindermen. 

It  is  suggested  on  the  record  that  the  wid- 
ow had  a  separate  estate  of  her  own,  Inde- 
pendent of  anything  that  she  acquired  from 
the  estate  of  her  husband;  but  there  is  no 
proof  that  will  Justify  the  court  In  holding 
that  any  of  the  funds  on  hand  at  the  death 
of  the  widow  or  real  estate  held  in  her 
name  was  acquired  by  her  as  a  separate  es- 
tate. We  are  of  opinion  that  the  J.  0.  J- 
Williams  tract  of  land  was  purchased  with 
funds  belonging  to  the  estate  of  John  B. 
Emert,  and  that  the  chancellor  was  correct 
in  holding  that  the  notes  due  from  the  pur- 
chasers of  this  land,  and  on  hand  at  the 
death  of  Mrs.  Emert,  and  also  the  unsold 
land  on  said  tract,  passed  to  the  estate  of 
John  B.  Emert.  It  is  unnecessary  to  go  into 
the  details  of  the  property  on  hand  at  the 
death  of  the  widow,  since  our  examination 
of  it  has  satisfied  us  that  it  was  all  acquired 
from  the  estate  of  her  husband,  and  that 
there  Is  no  provision  in  the  will  under  which 
the  widow  could  hold  it,  except  for  the  pur- 
IMses  of  support 

It  results,  in  our  opinion,  the  decree  of  the 
chancellor  was  correct,  and  it  is  in  all  re- 
spects afllrmed.  We  think,  however,  this  is 
a  proper  case  for  the  construction  of  the  will 
of  John  B.  Emert,  and  that  the  costs  should 
be  paid  out  of  the  estate,  and  we  so  decree. 
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ST.  liOUIS  ft  8.  r.  B.  OO.  tt  aL  T.  FINLET. 
(Supreme  Court  of  Tennessee.     May  1,  1900.) 

1,  MASTEB    ARD    SKBVA.NT    (J    286*)— INJUKIES 

TO  Sebvanp— Action— DiBBOTioR   o»  Vkb- 

DICT. 

Evidence  in  an  action  by  a  servant  for  per- 
sonal injuries  held  to  require  a  directed  verdict 
for  defendant,  for  failure  to  prove  negligence 
by  defendant. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Dec.  Dig.  t  286.*] 

2.  Etidencx  (S  77*)— Pbesumptious  —  Fabo- 
UBE  TO  Call  Witnesses. 

Where  plaintiff  in  an  action  for  personal 
injuries  fails  to  make  out  a  case,  it  is  not  in- 
cumbent on  defendant  to  introduce  any  evi- 
dence ;  and  hence  no  presumption  of  fact  arises 
from  failure  of  defendant  to  call  certain  wit- 
nesses of  the  accident. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  {  07;    Dec  Dig.  i  77.*] 

8.  Masteb  and  Sebvaht  ({  236*)— Irjttbies 
TO  Sebvant — Ofebatzon  of  Railroad. 
It  is  the  duty  of  a  brakeman,  ordered  to  go 
forward  and  flag  an  expected  train,  to  look  and 
listen  continuously  so  long  as  he  is  on  the  track, 
and  his  failure  so  to  do  is  such  contributory 
negligence  as  will  defeat  his  action  for  negli- 
gence of  the  crew  of  the  approaching  train,  un- 
less they  see  him  and  can  prevent  the  accident, 
but  fail  to  do  so. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  {{  739,  740;    Dec.  Dig.  f 

4.  Masteb  and  Sebvant  (|  137*)— Injubies 
to  Sebvant— Opebation  of  Railboad. 
The  crew  of  the  approaching  train  have  the 

right  to  assume  that  the  brakeman  will  be  alert 

and  watchful. 
[Ed.  Note.— For  other  cases,  see  MaHter  and 

Servant,  Dec  Dig.  {  137.*] 

6.  Masteb  and  Sebvant  ((  202*)— Injitbies 
to  Sebvant  —  Opebation  of  Railboad  — 
Neoliqence  of  Fellow  Sebvaiits. 

Where  such  brakeman  falls  asleep  on  the 
track,  or  so  near  thereto  as  to  be  within  the 
swee[)  of  the  train,  it  is  the  duty  of  such  train 
crew  to  make  every  effort  in  their  power  to  stop 
the  train  and  prevent  the  accident,  if  they  dis- 
cover his  peril ;  and  an  avoidable  injury  inflict- 
ed after  such  discovery  is  wanton  and  inex- 
cusable. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  i  537;   Dec.  Dig.  i  202.*] 

6.  Masteb  and  Sebvant  (J  248*)— Injubies  to 
Servant— Opebation  of  Railroad— Look- 
out—Contbibutobt  Negligence. 

Where  such  brakeman  goes  to  sleep  on  the 
track,  he  cannot  complain  that  such  train  crew 
were  also  negligent  in  failing  to  keep  a  proper 
lookout.  He  is  bound  to  know  that  no  one  on 
the  approaching  train  could  contemplate  him 
as  having  abandoned  his  duty  and  exposed  him- 
self to  great  and  known  danger. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  ft  801-804;  Dec.  Dig.  { 
248.*] 

Certiorari  to  review  a  Judgment  of  the 
Court  of  Civil  Appeals  affirming  judgment 
for  plaintiff  in  an  action  by  Jake  Flnley 
against  the  St  Louis  &  San  Francisco  Ball- 
road  Company  and  others.  Reversed  and 
dismissed. 

C.  H.  Trimble,  for  plaintiff.  Bell,  Terry, 
Aoderson  ft  Bell,  for  defendants. 


PER  CURIAM.  This  action  was  brought 
in  the  circuit  court  of  Shelby  county  to  re- 
cover damages  for  an  injury  inflicted  upon 
the  defendant  in  error  by  plaintiff  in  error'» 
railroad  train,  of  which  Forsyth  was  engi- 
neer, in  the  state  of  Mississippi.  There  was 
a  demurrer,  and  Judgment  in  the  court  I)elow 
for  $2,500,  from  wliich  the  plaintiff  in  error 
appealed  to  the  Court  of  Civil  Appeals,  and 
there  the  judgment  was  affirmed.  A  petition 
has  been  filed  by  the  plaintiff  in  error  in  this 
court  for  the  writ  of  certiorari  to  bring  the- 
case  here  for  trial. 

We  have  examined  the  case  with  care,  and 
are  convinced  that  both  the  circuit  court  and 
the  Court  of  Civil  Appeals  committed  error, 
and  the  Judgment  rendered  by  each  of  them 
must  l>e  reversed. 

Only  one  witness  testified,  the  defendant 
in  error  himself.  He  says  that  he  had  left 
Memphis  on  the  previous  night  about  7 :30  on 
one  of  plaintiff  in  error's  trains,  and  had, 
with  the  train,  reached,  about  daylight,  or 
nearly  daylight,  a  station  known  as  Planters- 
ville,  in  the  state  of  Mississippi.  There  the 
train  stopped  for  the  purpose  of  meeting  the 
north  bound  passenger  train.  He  testified 
that  his  train  was  under  orders  to  wait  at 
that  point  for  the  passenger  train,  and  that 
he  was  ordered  by  the  conductor  to  go  for- 
ward and  notify  the  passenger  train  that  the 
freight  train  was  so  heavy  that  it  could  not 
go  in  on  the  side  tra<&,  which  was  down- 
grade, with  any  expectation  of  getting  out 
again,  and  therefore  that  the  passenger  train 
must  take  the  siding;  that  his  duty  under 
these  orders  was  to  go  down  with  his  red 
light,  and  his  while  light,  and  with  torpedoes, 
and,  after  lining  up  the  switch,  to  place  tor- 
pedoes upon  the  track,  and  then  retire  fur- 
ther up  the  track,  and,  when  he  saw  the  ipas- 
senger  train  coming,  to  signal  to  it  with  his 
red  light,  and  then  with  his  white  light,  and, 
when  the  train  should  be  stopped,  he  was  to- 
go  down  and  get  on  the  engine,  and  let  tlie 
engineer  know  what  he  was  to  do;  that  is, 
to  go  In  upon  the  siding.  He  testified  that 
he  did  line  up  the  switch,  and  went  some  10 
or  12  telegraph  poles  down  the  track,  and  put 
out  his  torpedoes,  and  came  back  2  or  3  tele- 
graph poles  to  the  switch,  and  set  his  red 
light  and  white  light  on  the  track.  He  says 
then:  "I  didn't  feel  sleepy.  I  sat  on  the 
end  of  the  cross-ties  and  went  to  whittling 
with  my  knife,  about  15  or  20  feet  behind  mj 
lantern,  and  I  dropped  off  to  sleep,  and  that's 
the  last  I  remember.  •  *  *  I  was  down 
on  the  end  of  the  cross-ties,  looking  up  the 
track  the  way  the  train  was  coming.  •  •  • 
The  next  thing  I  remember  after  that,  my 
arm  was  mashed  up.  Q.  Where  were  yon? 
A.  I  was  at  Plantersvllle.  Q.  Did  anylKMly 
have  you  at  the  time  you  waked  up?  A. 
Mr.  Forsyth  had  hold  of  me  on  one  side,  and 
I  don't  know  who  the  other  fellow  was — 
a  passenger  off  the  train.     Q.  Is  that  the 


•For  otlMT  Msw  ■••  same  toplo  and  section  NUMBER  in  Dec.  *  Am.  Digs.  IMT  to  data,  *  Reporter  Indexes 


Digitized  by 


Google 


Tenn.) 


ST.  LOUIS  4  8.  F.  E.  CO.  v.  FINLBY. 


693 


first  you  remember,  some  men  had  yon?  A. 
Yea,  sir.  Q.  What  time,  about,  was  It  that 
these  men  had  you  there,  and  your  arm  was 
cut  off,  and  you  waked  up?  A.  I  don't  know 
the  exact  hour,  but  Just  about  sunrise,  I  sup- 
pose." Cross-examination:  "Tou  sat  down 
on  the  tie?  A.  Tes,  sir.  Q.  How  did  your 
arm  happen  to  get  ran  oyer?  A.  Bow  did  It 
happen  to  get  run  over?  Q.  Yes.  A.  I  don't 
know,  sir.  All  I  know  the  engine  run  over 
it  I  was  setting  down  on  the  end  of  the 
tie  with  my  head  on  my  hand,  and  before  I 
knew  anything  It  was  mashed.  Q.  You  were 
on  the  north  side  of  the  track?  A.  On  the 
north  side  of  the  track." 

This  was  all  of  the  evidence  upon  the  sub- 
ject of  how  the  accident  occurred.  There 
was  a  motion  entered  in  the  court  below  for 
a  i>eremptory  Instruction  In  favor  of  the  de- 
fendant. We  think  it  should  have  been  grant- 
ed. It  is  impossible  to  say  from  this  evi- 
dence, or  to  conjecture,  when  the  defendant 
in  error's  arm  fell  upon  the  track.  It  may 
hare  been  lying  upon  the  tra(^  some  time 
before  the  passenger  train  approached,  or 
it  may  have  fallen  across  the  track  immedi- 
ately in  front  of  the  passenger  train,  too  late 
for  the  engineer  to  see  It,  or  to  do  anything 
towards  preventing  the  accident  It  does 
not  appear  that  the  defendant  In  error's  body 
was  close  enough  to  the  train  to  be  struck; 
only  his  arm  was  crashed.  As  stated,  it  is 
Impossible  to  say  from  this  evidence  that  the 
employes  on  the  passenger  train  were  guilty 
of  any  sort  of  negligence.  It  was  not  Incum- 
bent upon  the  railway  company  to  introduce 
evidence  to  show  anything  upon  the  subject, 
since  the  defendant  below  stopped  short  of 
making  a  case.  Therefore  no  presumption 
of  fact  could  arise  from  the  failure  of  the 
engineer  to  testify,  or  from  the  failure  of  any 
employes  to  testify. 

In  addition  to  the  view  Just  stated,  if  we 
could  assume  from  this  evidence  that  the 
defendant  in  error  had  his  arm  lying  upon 
the  track  at  the  time,  and  before,  the  pas- 
senger train  approached,  still  he  would  not 
he  entitled  to  recover.  There  is  no  averment 
or  proof  of  the  existence  of  any  statute  In 
Mississippi,  similar  to  our  statute,  upon  the 
subject  of  obstructions  upon  railroad  tracks. 
Our  cases,  however,  hold  that  the  statutory 
provisions  above  referred  to  are  but  declara- 
tory of  common-law  duties,  except  In  respect 
of  the  burden  of  proof  and  the  absolute  lia- 
bility Imposed  for  failure  to  use  the  precau- 
tions referred  to.  Railroad  v.  Wilson,  90 
Tenn.  274.  275,  16  8.  W.  613,  13  L.  R.  A.  364, 
25  Am.  St  Rep.  693;  Railroad  v.  Fleming, 
14  Lea,  139;  Railroad  v.  Humphreys,  12 
Lea,  206;  Chattanooga  Rapid  Transit  Co.  v. 
Walton,  105  Tenn.  416,  422,  423,  58  S.  W.  737; 
Patton  V.  Railroad,  89  Tenn.  370,  377,  378,  15 
S.  W.  919,  12  L.  R.  A.  184;  Railroad  v.  Pratt, 
85  Tenn.  9,  13,  14,  16,  J  S.  W.  618;  Rail- 
road V.  Connor,  9  Helsk.  19,  21,  22,  23; 
Burke  T.  RaUroad,  7  Heisk.  *5l,  463,  19  Am. 


I  Rep.  618;  Railroad  ▼.  Smith,  6  Helsk.  174, 
I  176;  Railroad  v.  Fugett  8  Cold.  402,  404; 
i  Home  V.  Railroad  Co.,  1  Cold.  72,  74-76.  But 
it  is  also  held  that  these  requirements  do 
not  apply  to  the  employes  of  the  railroad 
company  upon  its  track  in  the  discharge  of  ■ 
their  duties.  Railroad  ▼.  Holland,  117  Tenn. 
257,  96  S.  W.  758;  Taylor  v.  Railroad  Co., 
93  Tenn.  305,  27  S.  W.  663;  Railroad  v. 
Hicks,  89  Tenn.  301,  17  a  W.  1036;  RaUroad 
V.  Rush,  15  Lea,  145;  Railroad  v.  Robertson, 
9  Helsk.  276;  Haley  v.  M.  &  O.  Railroad, 
7  Bazt  239;  Railroad  v.  Burke,  6  Cold.  45. 
It  has  been  specifically  held  that  they  do  not 
apply  to  the  case  of  a  brakeman,  who,  while 
under  the  duty  to  go  forward  and  flag  an 
expected  train,  after  setting  his  white  and 
red  lights  upon  the  track,  sits  down  upon  the 
end  of  a  cross-tie  and  goes  to  sleep  in  such 
a  position  as  to  be  strack  by  the  train  which 
he  was  sent  out  to  wara.  Railroad  v.  Rush, 
supra.  It  is  the  duty  of  an  employe  having 
such  commission  to  discharge  to  look  and 
listen  continuously  so  long  as  he  is  upon  the 
track,  and  his  failure  to  do  so  would  consti- 
tute such  contributory  negligence  on  his  part 
as  would  defeat  his  action  for  any  negligence 
of  the  crew  of  the  approaching  train,  unless 
they  saw  him  on  the  track,  and  could  have 
prevented  the  accident,  and  failed  to  do  so. 
Taylor  v.  Railroad,  supra;  Railroad  v.  Hicks, 
supra.  These  principles  are  applicable  under 
the  common  law.  The  servants  of  the  rail- 
road company  In  the  conduct  of  an  approach- 
ing train  have  the  right  to  assume  that  a 
brakeman  sent  out  to  warn  and  signal  the 
train  will  not  go  to  sleep  upon  the  track, 
but,  on  the  contrary,  that  he  will  be  alert 
and  watchful  in  the  discbarge  of  his  duties. 
However,  if  he  should  fall  asleep  upon  the 
track,  or  negligently  sit  so  near  the  track 
as  to  be  within  the  sweep  of  the  passing 
train,  and  there  go  to  sleep,  it  would  be 
the  duty  of  the  company's  servants  upon  the 
advancing  train  to  make  every  effort  In  their 
power  to  stop  the  train  and  prevent  the  accl* 
dent,  if  they  should  discover  his  peril.  An  in- 
jury inflicted  after  such  discovery  would  be 
wanton  and  Inexcusable.  When  an  employ^, 
however,  sent  out  to  warn  and  stop  an  ex- 
pected train,  so  far  forgets  his  duty  as  to 
go  to  sleep  upon  the  track,  he  cannot  Justly 
complain  that  the  servants  of  the  company 
on  the  train  referred  to  were  also  negligent 
in  falling  to  keep  a  proper  lookout  He  Is 
bound  to  know  that  no  one  upon  the  ap- 
proaching train  could  contemplate  him  as 
having  abandoned  bis  duty,  and  exposed  him- 
self to  imminent  and  known  danger  by  going 
to  sleep  upon  the  track,  or  bo  near  it  as  to 
be  struck  by  the  train.  We  do  not  think  this 
case  is  one  for  the  application  of  what  is 
called  the  "last  clear  chance  doctrine,"  dis- 
cussed in  the  opinion  of  the  Court  of  Civil 
Appeals,  and  we  express  no  opinion  upon  the 
merits  of  that  doctrine. 
We  have  not  In  this  case  applied  the  rale 
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applicable  to  t&e  negligence  of  fellow  serr- 
ante,  since  the  declaration  pleads  and  relies 
iq>on  a  statute  of  tbe  state  of  Mississippi, 
where  the  accident  occnrred,  which  relieves 
the  defendant  In  error  of  the  disabilities 
.  arising  out  of  sueh  relation. 

On  the  ground  stated,  the  judgment  of  tbe 
circuit  court  and  of  the  Court  of  Civil  Ap- 
peals must  be  reversed,  and  the  suit  dis- 
missed, with  the  costs  of  this  court  and  of  the 
court  below. 


McBURNET  et  al.  v.  GI/BNMABY  COAI/  & 
COKE  CO.  et  al. 

(Supreme  Court  of  Tennessee.    May  10,  1909.) 

1.  Mines  and  Minerals  (|  55*)— Convetanck 
— EJftect. 

While  minerals  may  be  by  deed  separated 
from  the  rest  of  the  land,  a  conveyance  of  the 
minerals  does  not  create  a  separate  and  distinct 
estate  in  the  technical  sense,  but  rather  sep- 
arates a  part  of  the  property  from  the  remain- 
der, and  the  right  of  ownership  and  control  of 
the  minerals  is  conaistent  with  all  other  rights 
of  ownership  to  the  surface  and  other  parts  of 
the  land. 

[Ed.  Note. — ^For  other  cases,  see  Mines  and 
Minerals,  Cent.  Dig.  |{  15a-165;  Dec.  Dig.  f 
66.*] 

2.  Mines  and  Minerals  (|  65*)  —  Convet- 

ANCB  OF  PABTICrrLAE  MlNEBAL— EFFECT. 

Whera  a  particular  mineral  is  conveyed  by 
a  specific  term,  and  not  by  a  general  term,  only 
that  mineral  will  pass,  and  all  other  minerals 
will  remain  with  the  property  of  the  owner  of 
the  fee. 

[Ed.  Note.— For  other  cases,  see  Mines  and 
Minerals,  Cent  Dig.  |  162 ;   Dec.  Dig.  §  55.*] 

&  Mines  and  Minebals  (§  55*)— Conveyance 
— Bemovai,  of  Mineral— Effect. 

Where  a  mineral  which  has  been  conveyed 
is  removed  from  the  land,  the  owner  of  such 
mineral  ceases  to  have  any  other  rights  in  the 
land,  which  then  belongs  to  tbe  owner  of  the 
fee  and  surface. 

[E3d.  Note. — For  other  cases,  see  Mines  and 
Minerals,  Dea  Dig.  I  55.*] 

4.  Mines  and  Minerals   (J  49*)  —  Adverse 
'  Possession— Possession   bt   Gbantob— Ef- 
fect AS  to  Grantee. 

The  possession,  by  a  grantor  of  a  mineral 
interest  and  mining  rights  in  property,  of  the 
surface,  inures  to  the  benefit  or  the  grantee  of 
such  rights  as  against  third  parties. 

[Ed.  Note. — For  other  cases,  see  Mines  and 
Mmerals,  Dea  Dig.  S  49.*] 

6.  Easeuents  (S  18*)— Wat  of  Necesbitt. 

A  grantee  of  minerals  has  no  way  of  ne- 
cessity over  land  of  a  stranger  to  remove  such 
minerals. 

[E2d.  Note.— For  other  cases,  see  Easements, 
Cent.  Dig.  §  60;  Dec.  Dig.  |  18.*] 

8.  Adverse  Possession  (i  114*)— Evidence. 

Evidence  held  to  show  title  in  defendant  by 
adverse  possession. 

[Ed.  Note. — For  other  cases,  see  Adverse  Pos- 
session, Dec.  Dig.  {  114.*] 

7.  Advesbb  PossBSfiiON  (I  68*)— DiBCLAnas 
—Effect. 

Where,  before  the  statutory  period  bad 
mn,  one  in  possession  of  land  disclaimed  title. 


his  possession  thereafter  was  not  adveraa  ot  ob- 
der  color  of  title. 

[Ed.  Note. — For  other  cases,  see  Adverse  Pos- 
session, Cent  Dig.  f  390;   Dec.  Dig.  i  68.*] 

8.  Appeal  and  EjRbob  (|  1161*)— DisposiTioir 
OF  Case— Rexief  Granted— Con  ditionb — 
Payment  of  Costs. 

Though  defendant  in  ejectment  denied  com- 
plainant's ownerahip  generally  and  described  a 
number  of  tracts  which  it  averred  it  owned,  in- 
stead of  disclaiming  as  to  the  part  it  did  not 
claim,  where  complainant  failed  in  the  trial 
court  to  ask  that  decree  be  rendered  for  him  as 
to  the  tracts  outside  those  claimed,  such  relief 
will  be  granted  on  appeal  only  on  payment  of 
costs  by  complainant 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Dec.  Dig.  {  1151.*] 

Appeal  from  Chancery  Court,  Morgan  Coun- 
ty; D.  Li.  Lansden,  Chancellor. 

Ejectment  by  Samuel  McBumey  and  oth- 
ers against  the  Glenmary  Coal  ft  Coke  Com- 
pany and  others.  From  a  decree  of  the 
Court  of  Chancery  Appeals,  affirming  a  de- 
cree dismissing  the  bill  as  to  part  of  defend- 
ants, and  for  complainants  as  to  the  others, 
complainants  and  the  latter  defendants  ap- 
peal.   Modified  and  affirmed. 

James  A.  Monroe.  Lucky,  Sanford  &  Fowler, 
and  Brown  ft  Cassell,  for  complainants.  Tem- 
pleton,  Lindsay  ft  Templeton  and  James  F. 
Baker,  for  defendanta 

McALISTER,  J.  This  is  an  action  of  eject- 
ment to  recover  of  the  defendant  the  coal  in 
certain  lands  described  in  the  pleadings. 
Complainants  do  not  claim  the  surface,  but 
only  the  coal  mineral  In  a  certain  tract  of 
land  covered  by  grant  No.  21,879,  and  entry 
No.  1,935.  Complainants  claim  that  they  ac- 
quired this  mineral  Interest  as  owners  of  en- 
try No.  1,935  and  grant  No.  21,879,  Issued  to 
Thomas  B.  Eastland  on  tbe  29th  of  January, 
183a 

Complainants  show  a  perfect  title  under 
his  entry  and  grant  to  the  lands  containing 
the  minerals  involved  In  this  controversy. 
The  theory  of  the  bill  Is  that  there  had  been 
a  severance  or  segregation  of  the  stone  min- 
erals in  said  land,  and  that  the  possession 
of  the  defendants  had  not  been  extended  to 
or  covered  the  stone  mineral  Interests  there- 
in. It  was  alleged  that  defendant  Edward 
R.  Diden  In  1851-1856  purchased  from  Jas. 
S.  Duncan  four  difTerent  tracts  of  land  lying 
within  the  boundaries  of  complainants'  entry 
No.  1,935.  These  deeds  describe  one  tract  of 
470  acres  of  land,  another  tract  of  500  acres, 
and  a  tract  of  400  acres,  and  a  tract  of  about 
500  acres  of  land,  only  a  portion  of  which  is 
situated  within  the  complainants'  title.  These 
deeds  describe  the  lands  by  metes  and  bounds, 
and  purport  to  convey  the  entire  fee  from 
Jas.  S.  Duncan  and  Edw.  B.  Diden.  It  ap- 
pears that  Jas.  'S.  Duncan  purchased  this 
land  from  one  Julian  F.  Scott,  who  by  his 
deed  reserved  the  stone  coal.  The  theory  of 
tbe  bill,  therefore,  is  that  the  reservation  of 
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the  stone  eofti  in  the  deed  from  Julian  F. 
Scott  was  a  severance  of  the  mineral  estate 
from  the  surface  right,  and  that  therefore  the 
person  In  possession  under  any  of  the  deeds 
from  John  S.  Dlden  only  held  the  surface, 
and  that  his  imssesslon  would  not  Inure  to 
the  benefit  of  the  mineral  estate  In  the  land. 
Complainants'  original  Insistence  In  the  pres- 
ent bill  is  that  the  possession  of  B.  B.  Dlden 
of  this  land  was  a  possession  of  the  surface 
only,  and  not  of  the  mineral,  and  that,  since 
complainants*  entry  1,035  and  grant  21,879 
constituted  the  oldest  title  appearing  in  the 
record,  the  mineral  interest  in  said  land  was 
not  barred  by  the  adverse  possession  by 
Dlden  and  his  devisees. 

This  grant  and  the  entry  on  which  It  Is 
based  Include  the  lands  in  litigation.  It  ap- 
pears that  complainants  hare  deralgned  a 
perfect  chain  of  title  by  connected  mesne 
conveyances  from  the  grantee  to  themselves. 

Defendants,  however.  Insist  complainants 
are  barred  against  a  recovery  of  these  lands 
because  of  defendant's  possession  under  the 
statute  of  limitations. 

It  appears  that  in  1851-1856  Edward  R. 
Dlden  purchased  from  one  James  S.  Duncan 
four  tracts  of  land  lying  within  the  bounda- 
ries of  entry  No.  1,035  and  Eastland  grant. 
Duncan,  it  appears,  in  1851  obtained  a  deed 
for  2,000  acres  from  Julian  F.  Scott,  to  whom 
a  grant  for  the  same  had  been  issued  by  the 
state  on  June  10,  1851.  The  four  tracts  of 
land  purchased  by  Edward  R.  Dlden  from 
James  8.  Duncan  comprised  about  1,700 
acres.  The  first  of  these  tracts  embraced 
470  acres,  and  was  acquired  by  E.  B.  Dlden 
from  J.  S.  Duncan  on  April  4,  1851.  On  May 
7,  1852,  Duncan  executed  to  E.  R.  Diden  a 
deed  purporting  to  convey  500  acres.  On 
March  1,  1855,  Duncan  executed  to  E.  R.  Dl- 
den a  deed  for  a  tract  containing  400  acres. 
On  February  13,  1858,  Duncan  executed  a 
deed  to  E.  R.  Diden  for  three  tracts,  one  of 
which  lies  outside  the  lands  in  controversy. 

The  Court  of  Chancery  Appeals  reports 
that  James  S.  Duncan,  trpm  whom  E.  R. 
Dlden  had  purchased  these  several  tracts  of 
land,  is  not  aflarmatively  shown  to  have  oth- 
er title  than  the  deed  made  by  Julian  F. 
Scott,  which  appears  to  be  without  date,  but 
which  Is  shown  to  have  t>een  acknowleidged 
before  the  county  court  clerk  of  Morgan 
county  on  the  2d  day  of  July,  1851. 

It  appears  that  the  grant  to  Julian  F.  Scott 
was  Now  27,092,  based  on  entry  1,787.  There 
was  another  grant,  issued  to  Julian  F.  Scott, 
covering  entry  2,281.  The  Court  of  Chancery 
.Appeals  was  of  opinion  that  it  does  not  ap- 
pear, by  the  description  In  Duncan's  first 
deed  to  E.  R.  Diden,  that  the  land  conveyed 
was  claimed  wider  grant  No.  27,902,  the  J. 
F.  Scott  grant;  but,  on  the  contrary,  it  Is 
said  to  be  a  iKirt  of  the  grant  No.  26,464  and 
a  part  of  grant  No.  27,739. 

The  deed  made  by  Julian  F.  Scott  to  James 
S.  DniiGan,  conveying  lands  estimated  at 
%000  acrea»  appears  to  have  been  acknowl- 


edged on  the  2d  day  of  July,  1851,  or  subse- 
quent to  the  date  of  James  S.  Duncan's  first 
deed  to  B.  R.  Diden,  which  was  on  the  4th 
day  of  April,  1851.  This  deed  from  James 
S.  Duncan  to  E.  R.  Diden  describes  the  land 
by  specific  tMundarles,  with  covenants  of  sei- 
sin and  general  warranty,  and  containing  this 
clause,  "excluding  all  the  stone  coal  in  said 
bounds."  It  appears  that  In  none  of  the 
deeds  of  Duncan  to  E.  R.  Dlden,  and  in  no 
deed  subsequent  to  the  deed  of  Julian  F. 
Scott  to  James  S.  Duncan,  was  any  excep- 
tion made  as  to  the  stone  coal. 

Thl^  Court  of  Chancery  Appeals  finds,  Judge 
Barton  delivering  the  opinion  of  the  court, 
that  E.  R.  Dlden  In  1850  or  1851  moved  upon 
the  tract  of  470  acres  described  in  the  deed 
of  April  4,  1851.  from  J.  S.  Duncan  to  E.  R. 
Diden ;  that  E.  R.  Diden  cleared  from  40  to 
50  acres  on  said  tract,  and  occupied  it  as  a 
residence  from  that  time  until  his  death  in 
1871,  and  that  during  that  time  he  was  in 
the  open,  notorious,  continuous,  and  peacea- 
ble possession  of  this  place,  holding  it  ad- 
versely to  all  the  world;  and  that  no  part  of 
this  possession  was  outside  of  the  470-acre 
tract    That  court  further  reports  that: 

"After  the  death  of  E.  R.  Diden  In  1871, 
his  son  John  S.  Diden  lived  upon  this  place 
with  his  mother,  the  widow  of  B.  R.  Dlden, 
until  1879,  and  that  the  possessions  were  still 
kept  up  on  this  place  until  about  1894,  and 
that  from  April  4,  1851,  until  1894,  a  period 
of  more  than  40  years,  there  was  a  continu- 
ous adverse  possession  of  40  or  60  acres  of 
cleared  land  and  improvements,  and  this 
possession  was  under  the  color  of  title  of  the 
deed  from  Duncan  to  E.  R.  Dlden,  dated  4th 
of  April,  1851,  which  purports  to  convey  an 
estate  in  fee." 

Defendants  contended  in  the  court  below 
that  by  certain  acts  of  E.  R.  Dlden  his  pos- 
session was  extended  by  construction  to  the 
entire  boundaries  claimed  by  him  under  all 
five  of  the  deeds  executed  to  him  by  J.  S. 
Duncan,  comprising  altogether  1,700  acres. 
On  this  subject  the  Court  of  Chancery  Ap- 
peals finds  as  follows: 

It  further  appears,  and  we  find,  that  short- 
ly after  Diden  procured  his  last  deed  from 
Duncan,  in  1857  or  1858,  Diden  had  the 
lands  run  out, 'and  went  around  the  entire 
outside  boundary  of  all  of  his  lands,  and 
marked  the  outside  line,  so  as  to  have  a 
clearly  marked  line  between  him  and  adjoin- 
ing owners. 

"It  appears  that  he  adopted  a  mark  of  his 
own;  it  being  a  cross-Jack,  or  mark.  It  fur- 
ther appears  that  it  was  his  custom,  so  long 
as  he  lived  thereafter,  to  go  around  bis  lines 
at  frequent  intervals— the  proof  shows  about 
once  every  year — and  remark  the  lines,  mark- 
ing not  only  the  line  trees,  but  pointers,  so 
as  to  clearly  show  the  location  of  his  lands. 
As  we  say,  he  is  shown  to  have  done  this 
from  probably  1857  or  1858  up  to  the  time 
of  his  death,  which  occurred  in  1871.  It  is 
also  shown  that  In  1S09  E.  B.  Diden  made 
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a  will  and  treated  hla  farm  as  one  entire 
tract,  and  this  will  was  acknowledged  and 
registered,  and  It  Is  shown  that  he  thus  cod- 
solldated  all  the  tracts,  and  from  that  time 
on  until  his  death  In  1871  held  them  under 
the  consolidations;  and  It  is  further  said, 
which  Is  true,  that  In  1866  he  made  the  will, 
which  was  afterwards  established,  under 
which  the  defendant  John  S.  Diden  claims.  In 
which  he  gives  the  boundaries  of  the  tract 
as  now  claimed  by  John  S.  Diden,  and  it 
Is  said  that  he  held  under  that  until  his 
death,  and  bis  son  held  it  afterwarda 

"While  these  are  facts,  we  are  of  opinion 
that  that  treatment  of  the  place  by  maldng 
a  will,  or  by  referring  to  it  as  his  farm,  or 
by  marking  the  outside  lines  of  all  his  tracts 
so  to  make  It  one  tract,  could  not  affect  the 
rights  of  the  parties  under  the  statute  of  lim- 
itations. It  must  be  remembered  that  the 
rights  of  defense  and  of  title  acquired  under 
the  statute  of  limitations  are  statutory 
rights,  which  can  only  be  acquired  on  the 
terms  and  conditions  prescribed  by  the  stat- 
ute, and  under  the  limitations  therein  pro- 
vided. The  possession  which  becomes  effec- 
tive either  in  giving  a  defensive  right  or 
in  procuring  and  tolling  the  title  to  land,  is 
aside  from  actual  inclosures  purely  a  con- 
structive one  given  by  the  statute. 

"Now,  the  words  of  the  statute  are:  That 
any  person  having  had  by  himself  or  those 
under  whom  he  claims  seven  years  adverse 
possession,  •  •  •  holding  by  conveyance, 
devise,  grant,  or  other  assurance  of  title 
purporting  to  convey  an  estate  in  fee^  •  •  • 
is  vested  with  a  good  and  indefeasible  title 
in  fee  to  the  land  described  in  his  assurance 
of  title.' 

"And  the  holding  has  been,  in  accordance 
with  this  language,  that  the  constructive 
possession  herein  provided  for  must  extend 
to  the  bounds  of  the  color  of  title  imder 
which  a  party  claims  the  land  on  which  his 
possession  is  located. 

"Now,  when  we  come  to  examine  the  facts 
in  this  case,  we  find  that  E.  B.  Diden's  pos- 
session, except  the  occasional  acts  of  posses- 
sion we  have  referred  to. of  the  coal  miles, 
was  within  the  bounds  of  the  470-acre  tract 
which  was  held  under  fbe  deed  of  the  4th  of 
April,  1851.  If  demand  had  been  made  upon 
him  at  the  time  he  was  holding  the  posses- 
sion for  a  showing  of  title  as  to  the  land 
covered  by  his  inclosures,  he  would  simply 
hare  produced  his  deed  of  the  4th  of  April, 
1851,  and  we  are  of  opinion  that  the  con- 
structive effect  cannot  be  extended  beyond 
the  bounds  of  tliat  deed.  To  hold  that,  by 
marking  lines  covering  other  tracts,  a  man 
conld  consolidate  the  tracts  or  extend  the 
effect  of  his  possessions  upon  a  single  tract, 
would  be  in  effect  to  hold  that  a  man  could 
by  his  own  action  amend  and  extend  the 
effects  of  the  statute  of  limitations.  So  we 
think  the  wills  executed  by  B.  B.  Diden 
could  have  no  effect,  notwithstanding  the 


fact  that  they  were  acknowledged  and  record- 
ed, because  he  was  not  claiming  under  his 
will,  but  simply  preparing  a  paper  for  oth- 
ers to  claim  under  him.  We  are  therefore  of 
opinion  that  the  possession  held  by  E.  R. 
Diden  himself  of  the  inclosed  lands  did  not 
in  any  of  its  effects  go  beyond  the  bounds 
of  the  deed  of  April  4,  1851.  In  this  con- 
clusion we  concur. 

"It  further  appears  that  on  September  10, 
1866,  B.  R.  Diden  made  a  will,  revoking  one 
made  in  1859,  wherein  he  described  all  of 
the  lands  comprised  in  the  Duncan  deeds  as 
one  tract  In  this  will  he  provided  that 
upon  his  death  it  would  ail  become  the  prop- 
erty of  Ills  son  John  S.  Diden,  provided  his 
wife,  Esther  Diden,  did  not  survive  him,  in 
wliich  case,  quoting  from  the  will,  'she  is  to 
liave  dominion  over  this  farm  whereon  we 
live  and  to  l>e  supported  until  her  death,  and 
at  her  death  John  Steven  Diden,  my  young- 
est son,  takes  it  for  his  own  property  for  him- 
self, heirs,  and  assigns,  freehold,  forever.' 
It  appears  that  E.  R.  Diden  died  in  1871, 
and  his  widow,  Esther  Diden,  survived  him 
until  1888,  during  which  time  she  and  her 
son,  John  S.  Diden,  lived  at  the  old  home 
place  on  the  470-acre  tract  until  1878,  when 
John  moved  away  and  took  a  possession 
outside  the  470-acre  tract,  and  at  the  place 
designated  on  the  map-  as  'House  John  S. 
Diden.' " 

On  the  subject  of  this  possession  the  Court 
of  Chancery  Appeals  reports: 

"The  possession  known  as  the  'Jotm  Diden 
possession,'  and  marked  on  the  map  as 
house  and  field,  lying  on  both  sides  of  the 
county  road,  and  about  the  center  of  the 
property  claimed  by  John  S.  Diden  under  his 
father's  will. 

"We  And  from  the  evidence,"  says  the  court, 
"that  John  S.  Diden  went  to  his  place  after 
his  father's  death,  and  after  his  marriage  in 
the  year  1870,  cleared  up  the  tract  of  land, 
and  built  a  house.  He  cleared  from  20  to 
SO  acres  at  this  place,  improved  and  inclos- 
ed the  same,  built  a  house,  and  has  re- 
mained on  it  and  In  possession  of  the  same 
continuously  to  this  time,  a  period  of  some 
28  years  before  the  bill  was  filed  in  this 
case.  His  occupancy  of  this  place  had  been 
peaceful,  continuous,  open,  and  notorious,  and 
adverse  to  all,  ciaimiug  under  his  father's 
will,  which  purports  to  convey  a  fee,  and 
for  a  period  of  28  years  prior  to  the  filing  of 
the  bill. 

"On  December  24,  1884,  John  S.  Diden  and 
wife  conveyed  to  J.  H.  Parker  &  Co.  the 
mineral.  Interest  In  certain  contracts  desig- 
nated on  the  maps  as  'John  S.  Diden  to  Gien- 
mary  Coal  &  Coke  Co.'  extending  to  the  W. 
L.  Davis  tract  on  the  east.  The  convey- 
ing clause  of  that  deed  is  as  follows:  The 
party  of  the  first  part  has  this  day  optioned 
and  sold  to  John  H.  Parker  &  Co.,  the  sec- 
ond named  party,  ail  of  the  minerals,  etc., 
coal,  iron,  fire  day,  gas,  oil,  lead,  aalphur. 
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marble,  rock,  etc..  In  or  under  the  certain  tract 
of  land  herein  set  forth  and  described'  (em- 
bracing 342  acres).  The  deed  also  contains  the 
further  provision:  'Now  It  la  agreed  that  said 
party  shall  haye  the  necessary  timber  off  of 
said  land  for  the  purpose  of  carrying  on  any 
work  or  business  they  may  engage  in  In  the 
pursuit  of  mining,  etc.,  and  It  1ft  further 
agreed  that  they  haye  the  right  to  enter 
upon  said  land  in  search  of  coal,  oil,  etc.,  at 
any  time  they  choose  within  the  next  two 
months.' 

"On  March  19, 1800,  Parker  &  Co.  executed 
a  deed  for  the  same  mineral  Interest  to  G. 
W.  Chandler,  and  on  the  same  day  Chandler 
deeded  It  to  the  Olenmary  Coal  A  Coke  Com- 
pany." 

As  already  obseryed,  complainants  seek  by 
this  bill  to  recover  all  the  coal  mineral  in 
the  lands  lying  within  their  Eastland  grant 
and  the  tract  described  in  the  will  of  E.  R. 
Dlden,  except  the  land  covered  by  the  470- 
acre  tract  conveyed  by  James  S.  Duncan  to 
B.  R.  Dlden  April  4,  1851.  In  his  answer 
the  defendant  John  S.  Dlden  claims  the  land 
described  in  his  father's  will;  but  It  Is 
shown  that  he  conveyed  the  W.  L.  Davis 
tract,  with  the  minerals,  and  also  the  min- 
erals In  the  tract  comprising  242  acres,  de- 
scribed and  designated  on  the  map  as  con- 
veyed by  John  S.  Dlden  to  Olenmary  Coal  & 
Coke  Company,  and,  the  Olenmary  Goal  & 
Coke  Company,  claims  both  of  these  tracts 
under  John  S.  Dlden. 

The  defense  relied  on  is  possession  under 
the  statute  of  limitations.  The  position  re- 
lied on  is  that  no  one  has  the  "Dlden  old 
home  place,"  or  has  the  "Dlden  old  field" 
held  by  old  man  E.  R.  Dlden.  The  Court 
of  Chancery  Appeals  finds: 

•T^here  was  some  40  or  50  acres  clear- 
ed up  at  this  place,  and  that  E.  R.  Dld- 
en. the  father  of  John  S.  Dlden,  moved 
upon  this  tract  In  1860  or  1851,  his  deed 
from  Duncan  being  dated  April  4,  1851,  and 
he  then  made  these  clearings  and  Improve- 
ments, though  the  original  clearings  and  im- 
provements were  doubtless  extended,  and  he 
lived  on  this  place  until  his  death  in  1871. 
During  that  time  be  was  in  open,  notorious, 
peaceful  possession  of  this  place,  holding  it 
adversely  to  all  the  world. 

"This  possession  was  wholly  within  the 
boundaries  of  the  470-acre  tract  first  purchas- 
ed and  covered  by  the  deeds  from  Duncan  to 
him,  dated  4th  of  April,  1851.  It  is  not  de- 
nied that  E.  R.  Dlden  and  his  son,  John  S. 
Dlden,  obtained  a  perfect  and  complete  title 
to  this  tract  of  470  acres,  and  as  to  this  tract 
the  complainant  on  the  hearing  dismissed  his 
bill." 

In  respect  of  the  iwssesslon  of  the  coal 
mineral  Interest  covered  by  John  S.  Dlden 
to  Parker  &  Co.,  December  24, 1884,  and  now 
held  by  the  Olenmary  Coal  &  Coke  Company 
under  mesne  conveyances,  the  Court  of 
Chancery  Appeals  report: 


"That  under  this  conveyance,  made  by 
Dlden  to  Parker  &  Co.,  he  (Dlden)  has  re- 
mained In  the  actual  adverse  possession  of 
this  land,  not  claiming,  however,  the  mineral 
interest  as  against  his  grantee  and  their 
successors ;  and  the  legal  question  presented 
is  as  to  the  effect  of  this  holding  of  Dlden 
as  against  the  complainant.  It  is  not  claim- 
ed, as  we  nnderstand,  that  Parker  &  Co., 
jointly,  or  the  Olenmary  Coal  ft  Coke  Com- 
pany, have  themselves,  since  the  deed  made 
to  them  by  Dlden,  bad  any  actual  posses- 
sion of  the  coal  or  any  part  of  the  land  west 
of  the  W.  L.  Davis  tract  and  within  the 
bounds  of  the  conveyance  to  them  by  the 
deed  of  Dlden  made  the  24tb  of  December, 
1884." 

However,  the  Court  of  Chancery  Appeals 
held  as  a  matter  of  law,  although  John  8. 
Dlden  executed  this  deed  to  Parker  &  Com- 
pany before  he  had  acquired,  by  adverse  pos- 
session or  otherwise,  any  title  to  the  min- 
erals therein,  yet  his  possession  at  the  place 
designated  "House  John  S.  Dlden"  Inured  to 
the  benefit  of  Parker  &  Co.,  vesting  in  them 
title  to  the  minerals  in  the  242-acre  tract  at 
the  expiration  of  7  years  from  the  establish- 
ment of  that  possession  in  1879,  and  as  to 
all  these  interests  dismissed  complainants' 
bill.  A  decree,  however,  was  pronounced  In 
favor  of  complainants  against  Toung  & 
Foster  for  the  mineral  interests  on  a  tract 
comprising  400  acres,  which  will  be  noticed 
on  their  appeal. 

Complainants  appealed  from  so  much  of 
the  decree  as  denied  them  any  recovery  of 
the  mineral  Interest  embraced  In  the  other 
tracts,  and  their  first  assignment  is  that  the 
Court  of  Chancery  Appeals  erred  In  not  pro- 
nouncing a  decree  in  favor  of  complainant 
Samuel  McBumey,  and  against  the  Olenmary 
Coal  &  Coke  Company,  for  the  coal  in  the 
342-acre  tract,  which  Is  particularly  describ- 
ed in  the  deed  executed  by  John  S.  Dlden  to 
Parker  &  Co.  on  December  24,  1884.  This 
tract  lies  In  the  northwestern  portion  of  the 
Dlden  lands,  and  Is  described  on  the  plat  as 
"John  S.  Dlden  to  Parker  &  Co.,  December 
24,  1884,"  and  lies  between  the  north  line 
of  the  Dlden  lauds  and  the  south  line  of 
the  Olenmary  Coal  ft  Coke  Company's  lands, 
and  extends  on  the  east  to  the  W.  L.  Davis 
tract. 

The  positioi)  of  defendant  is  that  after  the 
execution  of  the  deed  to  Parker  ft  Co.,  on 
December  24,  1884,  the  possession  of  John  S. 
Dlden  at  his  home  place,  which  was  begun 
in  1879,  Inured  to  the  benefit  of  Parker  & 
Co.,  and  vested  them  with  title  to  the  min- 
eral and  mining  rights  therein  described. 

The  question  propounded  on  this  assign- 
ment of  error  Is  res  Integra  in  this  state,  and 
presents  a  question  of  much  dlflSculty  and 
perplexity.  The  nature  of  the  estate  created 
by  the  severance  and  segregation  of  the 
mineral  interests  in  a  tract  of  land  under  a 
separate  conveyance  seems  to  be  well  es- 
tablished by  the  authorities.    In  Delaware  & 
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Hudson  Rlyer  Co.  t.  Hughes,  183  Fa.  69,  88 
Atl.  569,  38  L.  R.  A.  826,  63  Am.  St  Rep.  743, 
it  was  said: 

"The  general-  principles  regulating  the 
titles  to  upper  and  lower  estates  in  the 
earth's  crust  are  pretty  well  settled  by-  our 
own  cases.  The  ownership  of  the  surface 
carries  with  it,  If  there  be  no  obstacle  to  the 
application  of  the  general  rule,  title  down- 
wards to  the  center  of  the  earth  and  up- 
wards indefinitely.  So  long  as  mineral  de- 
posits remain  in  place,  they  are  part  of  the 
freehold,  and  pass  with  it  by  deed,  gift,  or 
other  form  of  conveyance;  but,  when  the 
minerals  are  removed  from  their  position  or 
bed  by  mining,  they  become  personal  prop- 
erty, and  are  sold  like  other  personal  chat- 
tels. If  the  owner  grants  to  another  the 
right  or  privilege  of  taking  coal  from  Ms 
lands,  this  grant,  If  not  an  exclusive  one,  is 
not  the  grant  of  an  interest  In  land,  but  of 
an  easement  or  incorporeal  right,  which 
leaves  the  title  to  the  coal  in  place  remaining 
in  the  grantor.  But  a  grant  of  all  the  coal  or 
of  the  exclusive  right  to  mine  the  coal,  is 
a  sale  of  the  coal  In  place.  The  conveyance 
of  the  coal  creates  In  the  vendee  an  interest 
in  land.  The  deed  or  other  conveyance  is 
within  the  recording  acts,  and  Is  subject  to 
all  the  rules  and  regulations  governing  con- 
veyances of  the  surface.  It  may  convey  an 
estate  in  fee  simple  In  the  coal  or  other 
mineral,  or  any  lesser  estate,  In  the  same 
manner  and  by  the  same  words  of  grant 
made  use  of  in  conveyance  of  the  surface. 
When  such  a  conveyance  has  been  made  of 
the  coal  or  other  mineral,  it  works  a  sever- 
ance of  the  estate  so  conveyed  from  the  sur- 
face, and,  if  the  deed  be  recorded,  it  is  con- 
structive notice  to  all  the  world  of  the  fact 
of  severance.  Thenceforward  the  owner  of 
the  soil  may  cultivate,  inclose,  and  reside 
upon  bis  estate  for  any  length  of  time;  but 
his  possession  will  not  extend  below  It  It 
will  not  grasp  or  affect  In  the  slightest  de- 
gree the  estate  below  blm  which  has  been 
severed  by  the  deed,"  etc. 

In  Barringer  &  Adams  on  the  Law  of 
Mines  and  Mining,  p.  86,  the  rule  is  thus 
stated: 

"A  conveyance  of  all  the  minerals,  or  a  de- 
fined part  or  kind  thereof,  In  or  under  a  tract 
of  land,  passes  an  estate  therein  In  fee.  If 
the  description  is  sufficient  to  contain  the 
whole  of  the  minerals,  it  is  unimportant 
whether  they  be  described  as  such,  or  the 
conveyance  be  of  the  usufructuary  rights  to 
them,  provided  those  rights  are  equivalent  to 
the  permanent  or  absolute  ownership.  Such 
an  owner  lias  all  the  rights  of  an  owner  of 
land  in  fee,  with  the  same  remedies  to  assert 
and  defend  those  rights  and  to  protect  his 
title.  The  ownership  of  the  mineral  is  vest- 
ed immediately  upon  the  delivery  of  the  con- 
veyance. The  minerals  in  place,  then,  being 
land,  are  coiiveyed  in  the  same  manner  and 
are  subject  to  the  same  rules,  as  regards 
their  transfer,  as  land  is.    The  statute  of 


frauds  and  the  law  govramlng  the  transfer  of 
Interest  in  real  estate  are  applicable  to  the 
transfer  of  such  Interest  in  the  minerals.  A 
separate  estate  in  the  minerals  may  be 
created,  not  only  by  an  affirmative  grant,  but 
also  by  reservation  or  exception  ia  a  convey- 
ance of  the  land." 

In  Murray  v.  Allred,  100  Tenn.  100,  43  S. 
W.  356,  39  L.  R.  A.  249,  66  Am.  St  Rep.  740. 
this  court  recognized  this  doctrine  and  quot- 
ed with  approval  from  Chartlers  Block  C!oal 
Co.  V.  Mellon,  152  Pa.  286,  26  Att.  597,  18 
L.  R.  A.  702,  34  Am.  St  Rep.  646,  as  follows: 

"It  often  happens  that  the  owner  of  a  farm 
sells  the  land  to  one  man,  the  iron  or  oil 
or  gas  to  another,  giving  each  purchaser  a 
deed  or  conveyance  in  fee  simple  for  his 
particular  deposit  or  stratum,  while  he  re- 
tains the  surface  for  cultivating  purposes 
precisely  as  he  held  it  before.  The  sever- 
ance is  complete  for  all  legal  and  practical 
purposes.  Each  of  the  separate  layers  or 
strata  becomes  a  subject  of  taxation,  of  in- 
cumbrance, levy,  and  sale,  precisely  like  the 
surface." 

The  next  question  presented  is  what  con- 
stitutes an  adverse  possession  of  the  mineral 
strata  or  deposit  after  the  title  thereto  has 
been  separated  from  the  title  to  the  surface. 

In  White  on  Mines  &  Mining,  p.  82,  the 
principle  is  thus  stated: 

"But  where  there  has  once  been  a  sever- 
ance of  the  title  to  the  minerals  from  the 
title  to  the  surface,  the  presumption  of  own- 
ership In  the  minerals  no  longer  exists  in 
favor  of  the  party  in  possession  of  the  sur- 
face; but  on  the  contrary,  the  ownership 
of  the  minerals  is  supposed  to  follow  the 
title  to  the  same,  and,  in  the  absence  of  proof 
of  the  possession  of  the  mineral  strata,  evi- 
dence of  the  possession  of  the  surface  will 
not  avail  to  establish  a  title  by  adverse  posr 
session  to  the  minerals." 

Barringer  &  Adams  thus  state  the  rule  at 
pages  59  and  69: 

"Where  the  ownership  of  minerals  in  place 
is  severed  from  the  ownership  of  the  soil 
or  surface,  the  mere  possession  of  the  latter 
is  not  such  a  possession  of  the  minerals  be- 
neath as  to  be  adverse.  Nor  will  the  non- 
user  of  the  minerals,  or  the  right  to  dig 
them,  by  the  mine  owner,  convert  the  posses- 
sion of  the  surface  owner  into  an  adverse 
possession  of  the  minerals.  The  latter  must 
perform  some  act  adverse,  hostile  to  the 
rights  of  the  mine  owner,  which  prevents  him 
from  exercising  his  rights.  The  surface 
owner,  setting  up  the  statute,  must  establish 
a  possession  of  the  mine  as  such,  independ- 
ently of  his  possession  of  the  surface.  Such 
a  possession  must  be  actual,  notorious,  ex- 
clusive, continuous,  peaceable,  and  hostile 
for  the  statutory  period;  and  in  these  re- 
spects, the  surface  owner  is  in  no  better 
position  than  the  stranger.  No  act  or  acts 
on  his  part  will  establish  title  in  him  which 
would  not  give  title  to  a  stranger.    Actual 
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possession  la  taken  by  the  opening  of  mines 
and  CBTTying  on  of  mining  operations." 

On  thlB  subject  the  exact  findings  of  the 
Court  of  Cliancery  Appeals  are  as  follows: 

"Since  the  conveyance  by  Jotin  S.  Dlden 
to  Parker  &  Co.  be  [John  S.  Dlden]  has  re- 
mained in  the  actual  adverse  possession  of 
the  land,  not  claiming,  however,  the  mineral 
interests,  as  against  Ills  grantees  and  their 
successors;  and  the  legal  question  presented 
is  as  to  the  efitect  of  this  holding  of  Dlden 
as  against  the  complainant  It  is  not  claim- 
ed, as  we  understand,  that  Parker  &  Co., 
Cliandler,  or  the  Glenmary  Coal  &  Coke  Com- 
pany have  themselves,  since  the  deed  made 
to  them  by  Dlden,  had  any  actual  possession 
of  the  coal  or  any  part  of  the  land  west  of 
the  W.  L.  Davis  tract,  and  within  the  bounds 
of  the  conveyance  to  them  by  the  deed  of 
Dlden  made  the  24tb  of  December,  1884. 

"The  claim  on  behalf  of  the  complainants 
is  that  they  are  entitled  to  recover  this  min- 
eral interest  because,  up  to  the  time  of  Di- 
den's  conveyance  to  Parker  &  Co.,  Dlden  had 
been  in  actual,  adverse  possession  of  the  land 
only  about  five  years.  And  the  insistence 
is  that  the  efCect  of  Diden's  deed  was  to  sev- 
er the  coal  in  this  tract  from  the  rest  of  the 
estate,  and  that  thereafter  his  possession  (Di- 
den's) did  not  protect  the  coal  interests,  and 
that,  the  Glenmary  Goal  &  Coke  Company 
and  Parker  &  Chandler  not  having  them- 
selves had  possession,  they  have  acquired  no 
defense  to  the  complainants'  older  and  better 
paper  title." 

Upon  these  facts  that  court  held: 

"In  this  case  the  conflict  is  not  between 
parties  claiming  under  the  same  chain  of 
title,  but  between  parties  claiming  under  en- 
tirely separate  and  distinct  chains  of  title. 
It  appears  to  us  that  the  better,  safer,  and 
most  sensible  rule  would  be  to  adopt  the 
rule  established  in  those  cases  where  there 
Is  a  Joint  or  mixed  possession  by  heirs  and 
life  tenants,  or  by  mother  and  child,  guard- 
ian and  ward,  etc.,  where  the  possessions 
are  held  to  be  consistent,  and  in  harmony, 
and  all  under  the  same  title.  While  it  is 
true  that  coal,  minerals,  eta,  may  be  by 
deed  severed  and  separated  from  the  rest 
of  the  land  and  become  subject  to  the  laws  of 
devise,  descent,  and  conveyance,  as  in  their 
nature  they  are  Inseparably  mixed  and  con- 
nected with  the  balance  of  the  land,  a  con- 
veyance of  the  minerals  In  a  tract  of  land 
does  not  In  the  technical  sense  of  the  word 
create  a  separate  and  distinct  estate;  but  it 
separates  a  part  of  the  property  from  the 
balance,  and  the  right  of  ownership  and  con- 
trol of  coal  and  other  minerals  may  be,  and 
usually  is,  in  entire  liarmony  and  consistent 
with  all  other  rights  of  ownership  to  the 
surface  and  any  other  parts  of  the  land. 
Where  a  particnlar  mineral,  as  oil,  coal,  iron, 
or  marble,  is  conveyed  1^  a  specific  term  cov- 
ering that  particular  mineral,  and  not  by 
a  general  term,  only  that  would  pass,  and  aU 
other  minerals  would  remain  with  the  prop- 


erty of  the  owner  of  the  fee;  and,  where  a 
mineral  which  has  been  conveyed  is  taken 
or  removed  from  the  land,  the  ovmer  of  such 
a  mineral  ceases  to  have  any  other  right  or 
interest  in  the  lands,  and  the  land  then  all 
belongs  to  the  owner  of  the  fee  and  surface. 
The  right  to  own  and  take  a  mineral  upon 
a  tract  of  land  is  confined  to  the  ownership 
and  taking  alone,  and  cannot  otherwise  inter- 
fere with  the  rights  of  dominion  and  posses- 
sion of  the  owner  of  the  balance  of  the  land. 
It  is  in  reality  simply  a  right  to  enten  and 
go  upon  the  land  and  take  therefrom  the 
particular  mineral  conveyed,  and  when  that 
is  done  the  right  is  exhausted. 

"Under  such  a  right,  a  possession  can  only 
be  to  the  extent  of  occupying  so  much  of  the 
land  as  may  be  necessary  and  proper  for 
such  taking,  and  it  is  not  at  all  inconsistent 
with  the  other  rights  of  possession  and  own- 
ership by  the  owner  of  the  balance  of  the 
estate  or  land. 

"The  situation  we  have  presented  here  is 
that  the  complainants  and  others  under 
whom  they  claim  were  claiming  under  a 
title  entirely  different  and  distinct  from  that 
under  which  the  defendants  claimed,  and 
they  were  claiming  the  entire  Interest  in  the 
land,  the  surface  as  well  as  the  minerals. 
They  have  only  abated  part  of  the  claim — 
that  is,  the  right  to  the  possession  of  the 
surface,  timber,  etc — because  they  have  dis- 
covered that  their  rights  to  these  interests 
at  least  are  barred  by  reason  of  a  possession 
held  by  the  defendant  Dlden  for  a  period  of 
more  than  a  quarter  of  a  century,  during 
which  time  they  have  left  him  undisturbed. 
It  is  true  that  in  the  meantime  he  has  con- 
veyed to  another  the  right  to  the  minerals 
that  are  upon  this  land,  and  the  right  to  go 
upon  the  land  and  take  therefrom  these  min- 
erals, including  the  usual  mining  rights. 

"We  think  the  better  rule  and  principle 
is  to  hold  that  such  possession  by  a  man  who 
has  conveyed  the  mineral  rights  to  others  is 
a  possession  in  their  interest,  and  in  har- 
mony with  them,  as  weU  as  for  himself.  If 
It  be  not  so  held  in  this  case,  we  have  this 
peculiar  condition  of  matters  presented:  Dl- 
den by  his  deed  conveyed  to  Parker  &  Co., 
and  through  them  to  the  defendant  Glen- 
mary Coal  &  Coke  Company,  the  mineral 
rights  and  mining  rights;  that  is,  the  rights 
to  go  upon  this  land  and  take  out  these  min- 
erals, and  to  use  the  necessary  timber  on  the 
land  for  mining  purposes.  Now,  these  par- 
ties are  claiming  under  him  and  under  his 
warranty,  and,  if  they  be  ousted  therefrom, 
can  hold  him  liable  on  his  warranty,  and 
the  loss  will  be  occasioned  by  the  entry  of  a 
party  against  whom  he  has  been  asserting 
an  adverse  right  for  a  period  of  more  than 
a  quarter  of  a  century.  In  addition  to  that, 
Dlden  has  certainly  been  holding  the  land 
for  all  purposes  as  against  the  complainants, 
and  is  entitled  to  hold  all  of  it  for  all  pur- 
poses, unless  it  be  held  that  the  coal  has 
been  severed,  so  as  not  to  protect  It;  and  U 
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It  should  be  decided  under  tbla  holding  that 
the  complainants  have  not  lost  their  title  to 
the  coal,  by  what  right  or  on  what  principle 
could  it  be  held  that  they  can  enter  upon  the 
surface  in  order  to  reach  the  coal,  and  can 
it  be  held  that  they  have  the  right  to  use  the 
timber  upon  the  land  for  mining  purposes? 

"We  think,  in  a  case  of  this  kind,  as  here- 
tofore said,  the  better  holding  would  be  that 
the  possession  of  Diden  inured  to  the  bene- 
fit of  his  grantee,  to  whom  the  mineral  &nd 
mining  rights  were  transferred.  Suppose 
Diden  had  held  this  tract  of  land  for  a  period 
of  six  years,  and  then  had  conveyed  to  a 
neighbor  the  easement  for  a  right  of  way  for 
a  private  road  over  his  land,  and  after  that 
continued  in  possession  for  a  period  of  a 
quarter  of  a  century ;  could  the  complainants 
have  come  in  and  recovered  possession  of 
the  land  covered  by  this  road,  on  the  ground 
that  there  had  been  a  severance?  We  think 
not  We  are  of  opinion,  as  stated,  that  the 
better  and  more  sensible  rule,  and  the  rule 
which  will  best  promote  and  carry  out  the 
purpose  and  policy  of  the  statute  of  limita- 
tions, by  quieting  titles,  etc.,  will  be  to  hold 
that  the  possession  by  a  grantor  (of  a  min- 
eral Interest  and  mining  rights  in  property) 
of  the  surface  will  inure  to  the  benefit  of  the 
grantee  of  such  rights  as  against  third  par- 
ties; and  such  is  our  holding." 

We  are  of  opinion  that  the  Court  of  Chan- 
cery Appeals  announces  a  better  rule  than 
that  indicated  in  the  authorities  we  have 
cited  from  other  states.  We  are  the  better 
contented  with  this  rule  in  view  of  the  tact 
that  there  would  be  no  way  of  putting  com- 
plainant in  possession  of  these  minerals  if 
bis  title  thereto  should  be  established.  The 
adverse  possession  of  the  defendants  has  de- 
prived the  complainant  of  an  easement  to 
remove  this  coal  from  defendant's  premises, 
even  If  it  belonged  to  complainant  Com- 
plainant could  not  assert  a  way  of  necessity 
over  the  land  of  defendant  Diden  to  remove 
the  minerals.  The  case  of  Pearne  v.  Coal 
Creek  Mining.  &  Mfg.  Co.,  90  Tenn.  627,  18  S. 
W.  402,  was  a  case  wherein  a  way  of  neces- 
sity was  declared  In  a  suit  between  parties 
and  their  privies,  and  it  was  not  a  case  in 
which  a  way  of  necessity  was  asserted  over 
the  land  of  a  stranger.  In  Logan  v.  Stc^- 
dale,  123  Ind.  376,  24  N,  E.  135,  8  L.  B.  A. 
60,  the  Supreme  Court  of  Indiana,  through 
Elliott  3.,  said: 

"The  theory  Is  that  where  land  Is  sold 
that  has  no  outlet  the  vendor  grants  one  over 
the  parcel  of  which  he  retains  the  ownership. 
It  results  from  this  that  a  way  of  necessity 
cannot  be  successfully  claimed  over  the  land 
of  a  stranger,  and,  If  the  appellant  here  were 
asserting  a  right  of  way  over  a  stranger's 
land,  she  could  not  succeed." 

See,  also,  Ritchey  v.  Welsh,  149  Ind.  214,  48 
N.  E.  1031,  40  L.  R.  A.  106. 

It  Is  conceded  that  ss  against  the  defend- 
ants, the  complainant  McBumey  has  no  title 
or  right  of  possession  in  the  part  of  the  land 


embraced  in  defendant's  possession.  There 
is  no  privity  of  contract  In  the  estate  between 
the  complainants  and  defendants,  but  as  to 
each  other  they  are  as  strangers,  and  under 
well-settled  principles  there  can  be  no  way 
of  necessity  or  right  of  easement  over  the  de- 
fendant's land  to  remove  minerals  which  may 
belong  to  complainants. 

Complainants  also  assign  as  error  the  re- 
fusal of  the  Court  of  Chancery  Appeals  to 
pronounce  a  decree  In  their  favor  for  the  coal 
in  so  much  of  the  homestead  tract  as  lies  be- 
tween the  470-acre  tract  and  the  342-acre 
tract 

The  Court  of  Chancery  Appeals  held  that 
complainants'  title  to  the  coal  in  this  tract 
was  divested  by  virtue  of  either  the  possession 
of  the  widow  Diden  after  the  homestead  was 
laid  oft  in  1880  or  by  John  Dlden's  posses- 
sion at  his  home  place.  It  is  insisted  on  be- 
half of  complainant  that  bis  right  of  recovery 
Is  not  defeated  by  either  of  these  possessions 
for  the  following  reasons : 

(1)  The  Court  of  Chancery  Appeals,  in  Its 
additional  findings,  expressly  found  that  the 
possession  held  by  Mrs.  Diden  was  the  old 
B.  R.  Diden  home  place  possession,  and  was 
never  extended  outside  the  boundaries  of  the 
470-acre  tract.  That  court  also  found  that 
E.  R.  Diden  held  possession  of  the  470-acre 
tract  from  1851  until  his  death  In  1871,  and 
that  prior  to  his  death  he  had  acquired  title 
to  that  tract 

(2)  With  reference  to  the  John  S.  Diden 
home  place  possession,  in  its  first  opinion,  th€ 
Court  of  Chancery  Appeals  found  that  he 
(Diden)  had  a  possession  for  more  than  seven 
years  before  this  suit  was  brought  after  the 
death  of  his  mother,  within  the  tract  now 
In  question. 

In  its  additional  findings  that  court  report- 
ed upon  this  subject  as  follows : 

"The  proof  shows,  and  we  find,  that  John 
Diden  first  cleared  six  acres  In  1879  at  the 
point  where  he  now  lives,  but  that  very  soon 
after  that  he  extended  his  inclosures  so  as  to 
cover  40  or  more  acres,  and  that  these  ex- 
tensions and  inclosures  have  been  there  from 
shortly  after  he  cleared  the  land  until  now, 
and  we  understand  the  effect  of  the  proof  is 
to  show  that  these  Improvements  made  by 
John  Diden  were  partly  and  for  a  considera- 
ble part  within  the  lines  of  the  homestead 
tract  assigned  to  his  mother,  and  part  of  his 
lines  were  outside  of  that  tract." 

It  Is  insisted  on  behalf  of  complainants 
that  this  small  possession  across  the  home- 
stead Hue,  which  was  held  by  John  Diden, 
could  not  by  construction,  extend  beyond  the 
actual  Inclosures  previous  to  the  widow's 
death,  because  the  right  of  possession  bad 
been  vested  by  the  court  tn  the  widow,  nor 
could  It  extend  by  construction  after  her 
death,  and  the  life  estate  had  fallen  in,  be- 
cause Diden  bad  the  acquired  title  to  the 
small  boundary  thus  inclosed,  and  there  were 
no  extensions  of  the  actual  clearings  or  in- 
closures thereafter. 
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Hie  Bubstance  of  the  finding  of  the  Conrt 
of  Chancery  Appeals  Is  that  the  possession  of 
John  S.  Dlden,  embracing  that  part  of  the 
possession  which  was  Included  In  the  widow's 
assignment  of  dower,  was  kept  up  by  John 
S.  Diden  all  the  time.  His  mother  died  in 
1888,  and  John  S.  Dlden  continued  his  pos- 
session from  1888  until  the  bringing  of  this 
suit,  a  period  of  14  years,  and  he  had  a  pos- 
session of  1  or  2  years  outside  of  some  470- 
acre  tract,  when  dower  and  homestead  were 
assigned  to  his  mother.  It  thus  appears  that 
he  had  possession  7  years  when  do.wer  was 
assigned  to  his  mother.  But  John  S.  Diden 
had  had  his  own  new  possession  under  his 
father's  will  on  these  lands  for  1  year  and 
more  when  dower  and  homestead  were  as- 
signed to  his  mother.  He  continued  these 
possessions  14  years  after  his  mother's  death. 
We  think,  therefore,  the  title  of  John  S.  Dl- 
den is  perfected  by  the  statute  of  limitation 
as  to  all  lands  claimed  by  him,  including  this 
particular  portion  of  his  land  embraced  with- 
in the  assignment  of  homestead  and  dower, 
and  outside  of  the  470-acre  tract,  and  south 
of  the  lands  in  which  he  had  sold  the  mineral 
to  the  Glenmary  Coal  &  Coke  Company. 

We  therefore  are  of  opinion  that  this  as- 
signment of  error  should  be  overruled. 

In  conclusion,  we  find  no  error  In  the  de- 
cree of  the  Court  of  Chancery  Appeals  in  its 
disposition  of  the  alleged  claim  of  Toung  & 
Foster  to  the  minerals  in  the  397  acres.  The 
Court  of  Chancery  Appeals  properly  held  that 
John  S.  Diden  had  not  acquired  title  to  this 
400-acre  tract  after  the  decree  of  1884  by  ad- 
verse possession.  That  court  finds  that  in 
1884,  in  the  McBumey  suit,  John  S.  Diden 
did  disclaim  title  to  this  400-acre  tract,  and 
we  concur  with  that  court  in  holding  that 
thereafter  his  possession  was  not  adverse  or 
under  any  color  of  title.  It  appears  that  In 
1884  his  title  bad  not  been  perfected  to  this 
400-acre  tract  by  any  continuous  possession 
for  7  years,  and  his  possession  after  his  dis- 
claimer of  title  could  not  have  that  effect. 

This  disposes  of  this  interest,  and  aflSrms 
the  decree  of  the  court  of  Chancery  Appeals 
In  adjudging  that  complainants  are  entitled 
to  recover  the  coal  interests  in  this  tract 

In  conclusion,  we  notice  an  additional  as- 
signment of  error  filed  by  complainant  by 
leave  of  the  court  at  the  present  term  as  fol- 
lows: 

"The  Court  of  Chancery  Appeals  erred  in 
not  pronouncing  a  decree  In  favor  of  com- 
plainant Samuel  McBurney  and  against  the 
Glenmary  Coal  &  Coke  Company  and  Jas.  S. 
Duncan  for  all  the  coal  left  within  the  lands 
described  in  the  original  bill  as  amended,  and 
outside  of  the  tracts  describe^  in  the  answers 
of  defendants  Duncan  and  Glenmary  Coal  & 
Coke  Company." 

It  will  be  observed  complainants  sought 
!n  their  original  bill  to  recover  of  defendants 
all  the  coal  contained  in  the  Eastland  grant 
No.  21,879,  except  the  tract  known  as  the 
"Eaisha  Cbaney  lands."    At  a  later  date  com- 


plainants dismissed  the  bill  as  to  four  small 
tracts  and  the  470-acre  tract  deeded  by 
James  S.  Duncan  to  H,  R.  Diden  on  April 
24,  1861.  In  his  answer  John  S.  Dlden  dis- 
claims title  to  all  the  lands  described  in  the 
bill,  except  the  1,700-acre  tract  described  in 
E.  R.  Diden's  will.  Dlden's  answer  express- 
ly denies  possession  of  claim  to  any  of  the 
land  sued  for,  except  that  described  in  the 
answer.  In  its  answer  the  Glenmary  Coal  & 
Coke  Company  denies  generally  that  com- 
plainants are  the  owners  of  the  coal  sued  for, 
but  describes  a  number  of  tracts  which' It 
avers  it  owns.  It  is  said  some  of  these  tracts 
lie  outside  of  the  land  sued  for. 

The  second  and  third  tracts  described  in 
the  answer  are  the  two  tracts  that  are  des- 
ignated on  the  map  as  the  "Jno.  Griffith 
tract"  and  the  "J.  C.  Hamby  tract,"  and  the 
seventh  and  eighth  tracts  therein  described, 
and  the  two  tracts  of  land  which  He  inside  of 
the  boundary  embraced  In  the  Dideu  will, 
and  known  as  the  "W.  L.  Davis  157-acre 
tract,"  and  the  S42-acre  tract  lying  west  of 
the  Davis  tract  The  Glenmary  Coal  &  Coke 
Company  has  only  set  up  title  to  these  four 
tracts,  and  has  disclaimed  any  interest  In  the 
balance  of  the  land  embraced  in  the  descrip- 
tion in  the  original  bill. 

The  Court  of  Chancery  Appeals  held  that 
complainants  had  deraigned  a  good  title  from 
the  Eastland  grant  and  were  entitled  to  re- 
cover the  coal  In  the  land  sued  for,  except 
the  lands  held  by  adverse  possession  under 
the  statute  of  limitations,  located  inside  the 
land  embraced  under  the  Diden  will  and  the 
John  Griffith  and  J.  C.  Hamby  tracts.  Now 
it  claimed  that  the  maps  sent  up  with  the 
transcript  and  made  a  part  of  the  findings 
of  fact  of  the  Court  of  Chancery  Appeals 
show  a  large  boundary  of  land  sued  for 
which  is  not  covered  by  any  deed  or  title 
papers  filed  in  the  record  by  either  of  the 
various  defendants,  and  to  which,  under  the 
findings  of  the  Court  of  Chancery  Appeals, 
complainant  Samuel  McBumey  has  an  abso- 
lute and  undisputed  title.  The  chancellor, 
however,  dismissed  complainants'  bill  as  to 
the  coal  in  all  of  the  land  sued  for  In  said 
Elastland  grant  as  against  all  of  the  defend- 
ants except  Zoung  &  Foster,  and  this  decree 
was  afitened  by  the  Court  of  Chancery  Ap- 
peals. This  statement  of  fact  made  by  coun- 
sel for  complainants  in  support  of  his  ad- 
ditional asslgnmeht  of  error,  we  think,  is  es- 
tablished by  the  record. 

Now,  It  Is  said  under  these  facts  complain- 
ant Samuel  McBurney  is  entitled  to  a  decree 
for  all  lands  embraced  in  the  original  bill 
as  amended,  and  not  described  in  the  an- 
swers of  John  S.  Diden  and  the  Glenmary 
Coal  &  Coke  Company,  and  the  failure  of 
the  chancellor  and  the  Court  of  Chancery 
Appeals  to  pronounce  such  a  decree  was  a 
mere  oversight;  the  attention  of  both  court 
and  counsel  having  been  absorbed  in  the  con- 
test over  the  controverted  questions. 

As  already  seen,  the  answer  of  John  S. 
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Dlden  embraced  a  distinct  disclaimer,  while 
the  answer  filed  on  behalf  of  the  Glenmary 
Coal  &  Coke  Company  only  denied  generally 
that  complainants  were  the  owners  of  the 
coal  sued  for,  and  then  proceeded  to  de- 
scribe a  number  of  tracts  which  It  claimed 
to  own.  This  disclaimer  on  the  part  of  the 
Glenmary  Coal  &  Coke  Company  was  not 
In  exact  accord  with  the  rule.  Says  Gibson 
in  Chancery,  f  395: 

"So  if  the  bin  seeks  to  recover  more  land 
than  the  defendant  is  in  possession  of,  or  is 
exercising  acts  of  ownership  over,  be  must 
disclaim  as  to  so  much  of  the  land  as  be  does 
not  claim,  or  Is  not  in  possession  of,  or  is 
not  exercising  acts  of  ownership  over,  and 
as  to  the  part  he  does  claim  he  must  plead 
or  answer.  •  •  •  Hence  it  Is  of  great 
Importance  to  the  defendant  to  show  dis- 
tinctly In  his  answer  by  metes  and  bounds, 
or  other  definite  desc^ptlon,  the  extent  of 
his  possession  or  claim,  and  to  enter  a  full 
and  absolute  disclaimer  as  to  the  balance  of 
the  land  sued  for;  otherwise,  although  he 
may  defeat  a  recovery  as  to  that  part  of  the 
land  which,  outside  of  his  answer,  be  really 
claims,  he  will  be  liable  for  the  costs  of  the 
cause  for  contesting  the  complainant's  right 
to  all  the  lands  sued  for." 

This  is  a  clear  statement  of  a  familiar 
rule  of  pleading,  and  the  answer  of  the  Glen- 
mary Coal  &  Coke  Company,  when  tested  by 
rills  rule,  does  not  Show  a  technical  dlsclaim- 
•ir.  However,  It  appears  that  throughout 
this  entire  litigation  all  parties  have  treated 
the  answer  of  the  Glenmary^  Coal  &  Coke 
Company  as  a  disclaimer  of 'all  lands  sued 
for,  excepting  those  specifically  described  In 
this  anavrer.  The  complainant,  however,  fail- 
ed In  the  chancery  court,  and  also  In  the 
Court  of  Chancery  Appeals,  to  ask  for  the  re- 
lief which  he  seeks  by  the  assignment  of 
error  filed  in  this  court  The  complainant 
has  certainly  established  an  undisputed  title 
to  the  lands  outside  of  the  boundaries  claim- 
ed by  the  defendants,  and  was  entitled,  as  a 
matter  of  course,  to  a  decree  for  the  minerals 
in  all  the  lands  embraced  In  his  title  papers 
which  were  not  contested  by  the  defendants; 
but,  since  complainant  has  been  at  fault  In 
not  embracing  these  matters  In  his  decree, 
he  must  be  onerated  with  the  costs  as  a  con- 
dition of  permitting  this  relief. 

The  decree  of  the  Court  of  Chancery  Ap- 
peals will  be  affirmed,  as  modified.  Com- 
plainant will  pay  nine-tenths  of  the  cost  of 
appeal,  and  the  defendants  Young  ft  Foster 
one- tenth. 


MISSOURI  ft  N.  A.  R.  CO.  v.  PULLEN. 

(Supreme  Court  of  Arkansas.     April  19,  1909.) 

1.  Cabbiess    (S    227*)  —  IifjmuES    ro    Live 
Stock— LiiiiTATioN    or    LoABiLrry— Acnoir 

— PtEADINQ. 

Where,  in  an  action  against  a  carrier  of 
live  stock  for  negligent  failure  to  provide  water- 


ing and  feeding  fadlitiea,  the  carrier  claims  that 
the  contract  of  carriage  exempted  it  from  such 
duty,  it  should  not  only  refer  to  the  contract, 
but  specifically  set  forth  the  terms  thereof  lim- 
iting its  liability. 

[Bd.  Note.— For  other  cases,  see  Carriers,  Dee. 
Dig.  i  227.*] 

2.  CaBBIEBS     (f     211*)    —    INJTTBIES     TO     LIVE 

Stock— LiJUTATiON  of  Liabilitt— Ddtt  of 

Cabbies. 

The  mere  fact  that  a  shipper  of  stock  ac- 
companied and  agreed  to  water  and  feed  the 
same  did  not  absolve  the  carrier  from  the  duty 
to  furnish  him  ways  and  means  to  feed  and 
water  the  stock,  and,  on  failure  to  do  so,  it  is 
liable  for  Injury  thereby  sustained. 

[Ed.    Note.— For   other   cases,    see   Carriers, 
Cent.  Dig.  J  928:  Dec.  Dig.  i  211.*] 

3.  Cabbiebs  ({  84*)— Cabbiaob  of  Pbopebtt 
— Place  of  Delivebt. 

The  place  where  property  is  to  be  deliv- 
ered by  a  carrier  is  at  the  usual  place  for  mak- 
ing such  delivery  at  the  point  of  destination, 
unless  the  specific  place  is  named  in  the  contract 
of  shipment. 

[Ed.    Note.— For    other    cases,    see    Carriers, 
Cent.  Dig.  i  290 ;   Dec.  Dig.  S  84.*] 

4.  Cabbiebs  (i  218*)  —  Injubies  to  Live 
Stock  —  Limitation  of  Liabii4,tt— Notice 
OF  Claiu  fob  Damages. 

Where  no  place  for  delivery  was  named  in 
the  contract,  a  shipper  of  stock  has  the  right  in 
coane  of  unloading  the  same  to  take  it  to  some 
place  for  its  care,  which  is  within  a  reasonable 
distance  of  the  car,  l>efore  it  can  be  said  that 
there  is  a  completed  removal,  within  the  provi- 
sion of  the  contract,  reciting  that  as  a  condi- 
tion precedent  to  recovery  tor  damage  for  de- 
layj  loss,  or  injury,  the  shipper  should  give 
notice  In  writing  of  the  claim  therefor  to  the 
agent  at  destination,  before  such  stock  la  re- 
moved from  the  point  of  siiipment  or  from  the 
place  of  destination,  etc. 

[Ed.  Note.— For  other  cases,  see  Carriers,  Dec 
Dig.  i  2ia*] 

5.  Cabbiebs  (t  218*)  —  Injubies  to  Livb 
Stock— LniiTATioir   of   Liabjjutt— Notice 

OF  Claim  fob  Damages. 

The  removal  of  stock  to  the  shipper's  farm, 
1%  miles  from  the  car,  was  not  an  unreason- 
able distance. 

[Ed.  Note.— For  other  cases,  see  Carriers,  Dec 
Dig.  S  218.*] 

0.  Cabbiebs  (|  218*)— Cabbiaox  of  Pbopebtt 

—Time  fob  Unloading. 

A  shipper  of  household  goods  and  live  stock 
is  entitled  to  a  reasonable  time  in  which  to 
remove  the  same. 

[Ed.  Note.— For  other  cases,  see  Carriers,  Dec 
Dig.  fi  218.*] 

7.  Cabbiebs  (S  218*)— Cabbiaqb  of  Pbopebtt 
-Time  fob  Unloading. 

Where  a  shipper  was  compelled  to  take  his 
goods  and  stock  i'A  miles  from  the  car  for  care 
and  protection^  a  day  and  a  half  was  not  an 
unreasonable  time  for  removal  of  the  same. 

[Ed.  Note.— For  other  cases,  see  Carriers,  Dec 
Dig.  i  218.*] 

8.  CABB;;Eii8  (}  218*)— Cabbiage  of  Pbopebtt 
—Delivebt— Indivisible  Shipment. 

Where  a  shipment  of  household  goods  and 
live  stock  was  made  in  one  car,  the  carriage  of 
the  same  was  indivisible  and  was  not  completed 
until  there  was  a  delivery  at  the  destination, 
so  that  the  delivery  of  no  part  was  completed 
until  delivery  of  the  entire  shipment  was  made, 
provided  the  same  was  removed  within  a  reason- 
able time. 

[Ed.  t^ote.— For  other  cases,  see  Carriers,  Dec 
Dfg.  {  218.*] 


•Tor  other  eases  see  same  topto  and  section  NUUBBR  m  Deo.  *  Am.  Digs.  1M7  to  dat«k  *  Beporter  Induos 
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Appeal  from  Circuit  Court,  Boone  County; 
Brlce  B.  Hudglns,  Judge. 

Action  by  B.  B.  PuUen  against  the  Mis- 
souri &  North  Arkansas  Railroad  Company. 
From  a  Judgment  for  plaintlfl,  defendant 
appeals.    Affirmed. 

W.  B.  Smith  and  J.  Merrick  Moore,  for 
appellant.  J.  W.  Story  (J.  Sam  Rowland, 
of  counsel),  for  appellee. 

FBAUENTHAIi,  J.  On  February  15,  1907, 
the  plaintiff,  B.  B.  Pullen,  delivered  for  car- 
riage at  Mayfleld,  Ky.,  to  the  Illinois  Cen- 
tral Railroad  Company  household  goods  and 
a  number  of  head  of  llye  stock,  and  on  that 
day  that  company,'  In  consideration  of  $100, 
then  paid  to  It  by  plaintiff,  executed  to  him 
a  written  contract  by  which  It  agreed  to 
carry  said  goods  and  stock  from  Mayfleld, 
Ky.,  to  Harrison,  Ark.  The  goods  and  stock 
were  shipped  In  one  car  and  were  transported 
to  Memphis,  Tenn.,  by  tiie  Illinois  Central 
Railroad  Company,  and  thence  to  Sellgman, 
Mo.,  by  the  St  Louis  &  San  Francisco  Rail- 
road Company,  and  from  that  point  tbey 
were  carried  by  the  defendant,  the  Missoorl 
&  North  Arkansas  Railroad  Company,  to 
Harrison,  Ark.,  the  place  of  destination.  .  The 
plaintitC  in  his  complaint  alleged  that  the 
defendant  on  its  line  of  railroad  unnecessari- 
ly and  unreasonably  delayed  the  carriage  of 
said  stock  and  negligently  failed  to  provide 
facilities  for  watering  and  feeding  same,  from 
which  causes  the  stock  was  greatly  damaged, 
and  for  these  damages  he  seeks  a  recovery. 
The  defendant,  in  its  answer,  alleged  that 
the  plaintlfl  bad  an  agent  In  charge  of  the 
stock  whose  duty  it  was  to  feed  and  water 
the  same.  It  further  alleged  that  the  plain- 
tiff shipped  the  stock  under  a  contract  limit- 
ing the  liability  of  the  defendant  in  this: 
That  in  consideration  of  reduced  rates, the 
plaintiff  agreed  that  as  a  condition  prece- 
-dent  for  any  damages  for  delay,  loss,  or  in- 
jury to  the  live  stock,  be  would  give  a  no- 
tice In  writing  of  his  claim  in  the  manner 
as  will  hereinafter  be  more  specifically  set 
out,  and  on  failure  to  comply  with  said 
condition  of  the  agreement  be  should  be 
barred  from  a  recovery  of  any  such  claim; 
and  defendant  charged  that  be  did  not  give 
such  notice  as  he  had  contracted  to  do. 
The  case  was  tried  by  the  court  sitting  as 
a  Jury  upon  an  agreed  statement  of  facts, 
and  a  finding  was  made  and  Judgment  was 
given  In  favor  of  plaintiff  for  $125.  From 
this  agreed  statement  of  facts  it  appears 
that  the  stock  was  damaged  In  the  sum  of 
$125  by  reason  of  the  delay  in  shipping  which 
occurred  on  the  line  of  defendant's  railroad. 
The  answer  of  the  defendant  presents  two 
propositions,  the  determination  of  which  will 
decide  whether  there  is  any  valid  defense 
to  a  recovery  for  these  damages. 

1.  The  defendant  urges:  That  the  plaintiff 
or  his  agent  was  by  the  terms  of  the  con- 
tract given  free  tranqwrtation  and  under 
itae  testimony  did  accompany  the  stock;  that 


by  one  of  the  provisions  of  the  contract.  In 
consideration  of  such  free  transportation, 
it  was  the  duty  of  the  plaintiff  to  feed  and 
water  the  stock;  and  that  thereby  the  de- 
fendant was  exempted  from  liability  for 
failure  to  water  and  feed  the  stock.  But  in 
its  answer  the  defendant  did  not  set  forth 
the  alleged  provision  of  the  contract  exempt- 
ing it  from  liability  in  this  regard,  and  did 
not  specifically  plead  such  provision.  "If 
the  company  held  a  contract  limiting  its  lia- 
bility and  relied  as  a  defense  upon  the  failure 
of  the  plaintiff  to  comply  with  the  contract, 
it  should  not  only  have  set  up  the  contract, 
but  should  have  stated  the  particulars  in 
which  plaintiff  had  thus  failed."  Kansas  City, 
Pittsburg  &  Gulf  Railroad  Company  v.  Pace, 
69  Ark.  256,  68  S.  W.  62.  It  should  in  its 
pleadings  not  only  refer  to  the  contract,  but 
also  set  forth  the  terms  thereof  specifically 
whereby  its  liability  is  limited.  And  In  its 
answer  the  defendant  has  not  set  forth  any 
provision  of  the  contract  that  exempted  it  from 
liability  by  reason  of  the  plaintiff  or  bis  agent 
accompanying  the  stock,  and  in  its  abstract 
it  has  not  set  forth  any  such  provision.  St. 
Ij.,  I.  M.  &  Sou.  R.  Co.  V.  Handle,  85  Ark. 
127,  107  S.  W.  669;  St.  Lu  &  N.  Ark.  Rd. 
Co.  V.  Wilson,  85  Ark.  257,  107  S.  W.  978; 

1  Hutchinson  on  Carriers  (3d  Ed.)  {  444. 
But  even  though  this  defense  had  been  prop- 
erly pleaded,  it  is  not  sustained  by  the  evi- 
dence. The  agreed  statement  shows  that 
the  car  was  delayed  and  held  at  Eureka 
Springs,  Ark.,  by  the  defendant  for  an  un- 
reasonable time,  and  that  plaintiff  request- 
ed defendant  to  'give  him  permission  to  un- 
load his  stock  so  as  to  attend  to  their  wants 
and  save  them  from  injury  on  account  of 
the  delay,  and  the  defendant  would  not  give 
him  that  permission.  The  plaintiff  attempted 
to  and  did  all  he  could  to  grive  the  stock  the 
attention  that  was  necessary  and  which  the 
stock  required,  and  the  defendant  failed  and 
refused  to  furnish  him  the  opportunity  and 
facUities  for  the  performance  of  that  duty. 
The  defendant  thereby  became  liable  for 
the  injury  which  thus  resulted  to  the  stock, 
and  it  was  agreed  in  the  statement  of  facts 
that  the  stock  was  damaged  by  reason  of  the 
delay  that  occurred  on  defendant's  line  at 
that  place.  The  mere  fact  that  plaintiff  ac- 
companied the  stock  and  agreed  to  water  and 
feed  same  did  not  absolve  defendant  from 
all  responsibility.  The  defendant  owed  to 
plaintiff  the  duty  to  furnish  him  the  ways 
and  means  to  water  and  feed  the  stock.    In 

2  Hutchinson  on  Carriers  (3d  Ed.)  {  641,  it 
is  said:  "But  even  though,  by  virtue  of  the 
contract  under  which  the  animals  are  car- 
ried, it  is  the  duty  of  the  shipper  to  attend 
the  animals,  provide  for  their  wants,  and 
protect  them  from  injury  to  themselves,  yet 
if  the  carrier  fails  or  refuses  to  furnish  the 
shipper  reasonable  opportunities  and  facili- 
ties for  performing  the  duties  which  he  has 
undertaken,  the  carrier  will  be  liable  for  the 
Injury  thereby  sustained."    8  Gyc.  439.    Ths 
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defedlant  Is  therefore  liable  for  the  damageB 
to  the  live  stock  thus  caused  by  the  unneces- 
sary and  unreasonable  delay  in  their  car- 
riage and  -the  negligent  failure  to  furnish 
facilities  for  watering  and  feeding  said  stock 
while  same  was  being  transported  by  the  de- 
fendant on  Its  line  of  railroad. 

2.  It  is  urged  by  the  defendant  that  by 
the  contract  of  shipment  It  was  provided: 
"That  as  a  condition  precedent  to  a  recovery 
for  any  damage  for  delay,  loss,  or  injury  to 
live  stock  covered  by  this  contract,  the  sec- 
ond party  will  give  notice  In  writing  of  the 
claim  therefor  to  some  general  officer  or  the 
nearest  station  agent  of  the  first  party,  or 
to  the  agent  at  destination,  or  some  general 
officer  of  the  delivering  line,  before  such 
stock  Is  removed  from  the  point  of  shipment, 
or  from  the  place  of  destination,  and  before 
such  stock  Is  mingled  with  other  stock,  such 
written  notlflcatlon  to  be  served  within  one 
day  after  the  delivery  of  such  stock  at  des- 
tination, to  the  end  that  such  claim  shall 
be  fully  and  fairly  investigated ;  and  that  a 
failure  to  fully  comply  with  the  provisions 
of  this  clause  shall  be  a  bar  to  the  recovery 
of  any  and  all  such  claims."  The  defendant 
contends  that  this  provision  of  the  contract 
was  made  upon  sufficient  consideration  and 
was  therefore  valid,  and  that  the  plaintiff 
did  not  give  the  above  notice  and  is  therefore 
barred  from  a  recovery  herein.  From  the 
agreed  statement  of  facts  It  appears  that 
when  the  plaintiff  delivered  his  property  for 
carriage  at  Mayfleld,  Ky.,  he  received  from 
the  carrier  at  that  point  a  contract  for 
through  shipment  to  Harrison,  Ark.,  for 
which  he  paid  the  full  rate  that  was  re- 
quired, and  that  in  that  contract  the  above 
provision  as  to  notice  did  not  appear;  but, 
on  the  contrary,  that  contract  provided  that 
the  claim  for  damages  should  be  made  to  the 
agent  of  the  company  at  the  point  of  destina- 
tion within  10  days  from  the  time  said  stock 
was  removed  from  the  cars.  When  the  car 
arrived  at  Memphis,  Tenn.,  It  was  turned 
over  to  the  St  Louis  &  San  Francisco  Rail- 
road Company  for  further  transportation, 
and  that  company,  without  taking  up  the 
original  contract  of  shipment  entered  into  by 
plaintiff  with  tbe  Illinois  Central  Railroad 
Company,  thereupon  entered  into  a  second 
written  contract  with  plaintiff  for  the  fur- 
ther carriage  to  the  same  destination.  In 
which  contract  is  the  above  provision  of  lim- 
itation of  liability  for  failure  to  give  notice 
within  the  reduced  time.  There  was  no  fur- 
ther consideration  given  upon  the  execution 
of  this  last  contract,  other  than  the  carriage 
by  the  St  Louis  &  San  Francisco  Railroad 
Company  as  the  connecting  carrier.  The 
original  contract  of  shipment  was  still  re- 
tained by  plaintiff.  In  the  determination  of 
this  case  it  is  not  necessary  to  pass  upon  the 
question  as  to  whether  there  was  any  consid- 
eration for  the  execution  by  plaintiff  of 
this  second  contract  of  shipment  so  as  to 
make  its  clauses  of  limitation  of  liability 


binding  and  valid,  because  we  think  that 
there  was  a  sufficient  compliance  with  the 
provisions  of  the  second  contract  as  well  as 
the  provisions  of  tbe  first  contract  of  ship- 
ment relative  to  the  giving  of  notice  of  claim 
of  damages. 

The  agreed  statement  of  facts  shows  that 
tbe  car  with  Its  goods  and  live  stock  ar- 
rived at  Harrison,  Ark.,  on  February  19, 
1907,  at  4  o'clock  p.  m.,  and  that  the  entire 
shipment  In  the  car  was  not  unloaded  until 
tbe  morning  of  February  21,  1907,  so  that 
the  entire  shipment  was  not  delivered  until 
that  time.  The  plaintiff  began  unloading  the 
car  late  In  tbe  evening  of  February  19th, 
and  the  taking  of  the  live  stock  out  to  bis 
farm,  a  distance  of  IV^  miles,  where  they 
were  not  mingled  with  other  stock  before  the 
hereinafter  mentioned  notice  was  given.  Up- 
on the  morning  of  February  21st  tbe  entire 
shipment  was  unloaded  and  delivered,  and 
on  the  same  morning,  about  8  o'clock  a.  m., 
the  plaintiff  told  the  agent  of  defendant  at 
Harrison,  Ark.,  of  his  claim  of  damages. 
The  agent  then  told  plaintiff  that  he  had 
better  make  out  his  claim,  and  plaintiff  then 
asked  him  If  It  was  necessary  to  make  It 
out  }n  writing,  and  the  agent  then  said  "be 
would  guess  so."  Tbe  plaintiff  at  once  made 
out  a  written  claim  for  damages,  to  which  he 
called  the  attention  of  defendant's  agent  to 
which  the  agent  offered  no  objection  or  pro- 
test Now,  the  place  where  property  Is  to 
be  delivered  by  tbe  carrier  is  at  the  usual 
place  for  making  such  delivery  at  tbe  point 
of  destination,  unless  tbe  specific  place  is 
named  in  the  contract  of  shipment  In  this 
case  there  was  no  evidence  which  Indicated 
where  the  usual  place  of  delivery  was  at 
the  point  of  destination,  and  no  place  was 
named  In  the  contract.  In  the  absence  of 
sudi  proof,  the  plaintiff  had  tbe  right  in  tbe 
course  of  unloading  this  property  and  stock 
to  take  the  same  to  some  place  for  care 
and  protection,  which  was  within  a  reason- 
able distance  of  tbe  car,  before  It  can  be  said 
that  there  was  a  completed  removal  of  same 
within  the  meaning  of  this  provision  of  the 
contract,  and  under  the  above  provision  of 
the  contract  and  the  circumstances  of  this 
case  we  do  not  think  that  a  removal  of  the 
stock  to  tbe  farm  of  plaintiff,  1%  miles  from 
the  car,  was  an  unreasonable  distance.  6 
Cyc.  467. 

The  plaintiff  was  entitled  to  a  reasonable 
time  In  which  to  remove  his  property  aud 
stock,  and  we  cannot  say  that  tbe  time  re- 
quired by  plaintiff  for  such  removal  In  this 
case  was  unreasonable.  2  Hntcblnson  on 
Carriers  (3d  Ed.)  {  712.  The  shipment  was 
made  In  one  car,  and  the  carriage  of  same 
was  Indivisible.  The  carriage  was  not  com- 
pleted until  there  was  a  delivery  at  the 
destination.  So  that  the  delivery  of  the  ship- 
ment was  Indivisible,  and  the  delivery  of  no 
part  of  the  shipment  was  completed  until 
the  delivery   of   the   entire  shipment   waa 
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made,  provided  same  waB  remoTed  wltbln  a 
reasonable  time.  6  Cyc  465.  Under  the 
agreed  statement  of  facta  therefore  we  find 
that  within  one  day  after  the  remoral  and 
delivery  of  the  stock  and  shipment  the  plain- 
tiff gave  notice  in  writing  of  his  claim  for 
damages  to  the  agent  of  defendant  at  desti- 
nation and  before  the  stock  was  mingled 
with  other  stock.  This  was  a  sufficient  com- 
pliance with  the  terms  of  the  contract  of 
shipment  relative  to  the  giving  of  notice  of 
claim  of  damages. 

We  are  of  the  opinion  therefore  that  there 
Is  sufficient  evidence  to  sustain  the  finding  of 
the  court,  and  that  its  Judgment  based  there- 
on is  correct  • 

The  Judgment  Is  affirmed. 


ST,  LOUIS  ft  S.  F.  R.  CO,  ▼.  RUTTAN. 
(Supreme  Court  of  Arkansas.    April  19,  1909.) 

1.  Advkbsx  Possession  ({  8^)  —  Pbopebtt 
Subject  to  Pbescbiftioii  —  Railboad 
Right  or  Wat, 

The  statute  of  limitation  operates  against 

the  right  of  way  of  a  railroad  which  is  held  ad-- 

▼eiseiy,  as  well  as  against  lands  of  individuals, 

[Ed.  Mote.— For  other  cases,  see  Adverse  Poa- 

aessiOD,  Cent  Dig.  {  14 ;  Dec.  Dig.  t  8.*] 

2.  Advbbse  FossEssionr  (|  81*)  —  Notobious 
PossBSBioif— Notice. 

Where  a  grant  to  a  railroad  conveyed  a 
strip  100  feet  wide  through  certain  lots,  a  deed 
thereafter  executed  by  the  grantors  to  such  lots, 
"except  that  part  upon  which  the  track  of  the 
•  •  •  railroad  is  laid,"  constitutes  notice  of 
m.  daim  of  ownership  of  all  tliat  part  except 
that  covered  by  the  track. 

[Ed.  Note.— For  other  cases,  see  Adverse  Pos- 
session, Cent  Dig.  (  130;   Dec.  Dig.  fi  31.*] 

Appeal  from  Clrcnlt  Court,  Crawfwd 
County;  J.  H.  Evans,  Judge. 

Action  by  the  St  Louis  &  San  Francisco 
Railroad  Company  against  J.  M.  Ruttan. 
From  a  Jifdgment  for  defendant  plalntltC  ap- 
peals.   Affirmed. 

W.  F,  Evans  and  B.  R.  Davidson,  for  ap- 
pellant   Sam  R.  Chew,  for  appellee. 

McCULLOCH,  G.  J.  This  is  an  action  in- 
stituted by  appellant  railroad  company 
against  appellee  to  recover  possession  of  a 
strip  of  land  In  the  city  of  Van  Buren,  Ark., 
originally  embraced  In  the  right  of  way  con- 
veyed to  the  company  In  the  year  1882  by  the 
then  owners  of  the  land,  Cyrus  Lomax  and 
Oliver  Maxey.  The  grant  to  the  railroad 
coiiq)any  conveyed  a  strip  100  feet  wide 
through  lots  1,  2,  and  8  of  block  20  in  the 
city  of  Van  Buren,  and  the  company  pro- 
ceeded to  lay  the  main  track  of  its  railroad 
In  the  center  of  the  right  of  way  thus  grant- 
ed. Lomax  and  Maxey  thereafter  executed 
to  one  Miller  deeds  conveying  said  lots, 
"except  that  part  upon  which  the  track  of 
the  St  Louis  &  San  Francisco  Railroad  Com- 


pany la  laid,"  and  In  1893  Miller  took  pos- 
session of  the  land  in  controversy  and  held 
it  until  he  COTiveyed  It  to  Mary  Carter,  who 
in  turn  cpnveyed  it,  In  1896,  to  appellee.  It 
Is  agreed  that  appellee  and  his  granton 
Miller  and  Mary  Carter  before  him  have 
held  actual,  open,  and  continuous  posses- 
sion of  the  strip  of  land  In  controversy, 
claiming  to  be  the  owners  thereof,  since  the 
year  1893.  The  strip  In  controversy  is  In- 
closed, with  the  remainder  of  appellee's 
premises,  by  a  fence  running  parallel  with 
the  railroad  track,  and  this  particular  part 
has,  during  the  period  of  time  described 
above,  been  cultivated  as  a  garden.  It  is 
also  agreed  that  the  officials  and  employes 
of  the  railroad  company  linew  that  the 
strip  In  controversy  was  fenced  and  in  the 
actual  occupancy  of  appellee  and  bis  graur 
tors,  but  had  no  actual  notice  that  they 
claimed  ownership.  On  these  facts  the  trial 
court  sitting  as  a  Jury,  rendered  Judgment 
for  appellee  on  ills  plea  of  the  statute  of 
limitations,  and  the  company  appealed. 

It  is  contended  that  the  right  of  way  of  a 
railroad  company  rests  upon  a  different 
principle  from  real  estate  in  general,  and 
that.  Inasmuch  as  the  company  Is  not  com- 
pelled to  actually  use  the  full  width  of  its 
right  of  way  until  the  needs  thereof  should 
demand,  the  statute  of  limitations  will  not 
commence  running  unless  there  be  actual, 
adverse  occupancy  and  actual  notice  of  the 
hostile  claim  be  given  to  the  company.  The 
statute  of  limitations  operates  against  rail- 
road cori>orations  whose  lands  are  held  ad- 
versely as  well  as  against  individuals,  and 
this  applies  to  the  right  of  way.  Graham  v. 
St  L.,  I.  M.  &  S.  Ry.  Co.,  69  Ark,  662,  65 
S.  W.  1018,  66  S.  W.  344;  111,  Cent  Ry,  Co. 
T.  Houghton,  126  111.  233,  18  N.  E.  301,  I 
L.  R.  A.  213,  9  Am.  St  Rep.  S81 ;  Paxton  v. 
Y.  &  M.  V.  Ry.  Co.,  76  Miss.  536,  24  South. 
536. 

The  fact  that  the  company  is  not  compel- 
led to  use  the  full  width  of  its  right  of  way 
within  a  particular  time,  and  that  nonuser 
of  the  entire  right  of  way  Is  not  conclusive 
evidence  of  its  abandonment  of  the  unused 
portion,  may  alter  the  character  of  proof 
upon  which  adverse  possession  is  to  be  de- 
termined; but  after  all,  as  in  other  cases 
wherein  the  question  arises.  It  becomes  pure- 
ly a  question  whether  or  not  the  possession 
Is  adverse  and  has,  either  actually  or  by 
necessary  implication,  been  brought  to  the 
attention  of  the  company.  This  court  in 
Little  Rock  T.  Wright  58  Ark.  142,  23  S,  W, 
876,  speaking  of  the  application  of  the  doc- 
trine of  adverse  possession  against  a  city, 
said:  "What  is  adverse  possession?  Mo 
possession  consistent  with  the  right  of  the 
true  owner  can  be  adverse  to  him.  In  this 
case  the  land  was  dedicated  to  public  use 
for  streets,  but  It  remained  inclosed  and  ob- 
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Btructed  after  the  dedication.  The  city  had 
the  right  to  postpone  the  remoyal  of  the  ob- 
Btructlona  and  the  opening  of  the  streets 
until  such  time  ai  its  resources  permitted, 
and  the  public  necessities  demanded."  In 
that  case  the  adverse  possession  was  assert- 
ed against  the  city  by  the  heirs  of  the 
dedicator,  and  the  court  held  that  the  occu- 
pancy was  not  Inconsistent  with  the  rights 
of  the  city,  and  did  not  become  hostile  until 
actual  notice  of  the  hostility  of  the  daim 
was  brought  to  the  attention  of  the  city. 

The  doctrine  of  that  case  has  been  recog- 
nized in  many  subsequent  decisions  of  this 
court  In  Graham  v.  St  I*.  I.  M.  &  S.  Ry. 
Co.,  69  Ark.  562,  65  S.  W.  1048,  66  8.  W.  844, 
which  was  a  controversy  between  the  rail- 
road company  and  th^  devisee  of  the  origi- 
nal grantor  of  the  right  of  way,  in  which 
the  statute  of  limitations  was  pleaded  by 
the  latter,  Mr.  Justice  Riddlck,  speaking  for 
the  court  said:  "Though  the  continued  pos- 
session of  tbe  land  by  the  vendor  after  con>- 
veyance  executed  is  not  of  itself,  sufficient 
to  show  a  holding  adverse  to  the  vendee,  yet 
there  is  nothing  in  their  relations  which  will 
prevent  the  vendor  from  acquiring  a  title  by 
adverse  possession ;  but  before  the  vendor 
or  those  claiming  under  him  can  acquire 
title  in  that  way  against  the  vendee,  the  in- 
tention to  hold  adversely  must  be  manifest- 
ed by  some  unequivocal  act  of  hostility,  such 
as  to  give  notice  to  the  vendee  of  the  in- 
tention of  the  vendor  to  deny  his  right  and 
bold  adversely  to  him.  Until  this  Is  shown 
the  statute  does  not  commence  to  run.  [Cit- 
ing authorities.]  The  distinction  between  a 
vendor  and  a  stranger  in  such  a  case  relates 
to  the  character  of  evidence  necessary  to 
show  tbat  the  possession  was  adverse.  If 
the  parties  are  strangers  In  title,  possession 
and  the  exercise  of  acts  of  ownership  are, 
in  themselves,  in  the  absence  of  explanatory 
evidence,  proof  that  the  holding  Is  adverse; 
whereas,  if  the  vendor,  after  having  execut- 
ed deed,  continues  to  remain  in  possession, 
the  natural  and  reasonable  inference,  in  the 
absence  of  evidence  to  the.  contrary,  would 
be  tbat  he  holds  in  recognltlMi  of  the  rights 
of  the  person  to  whom  be  has  conveyed." 

In  Eldorado  v.  Ritchie  Uro.  Co.,  84  Ark. 
52,  104  S.  W.  549,  120  Am.  St  Rep.  22,  which 
was  a  controversy  between  an  Incorporated 
town  and  the  grantee  of  the  original  dedi- 
cator of  a  street  in  which  the  statute  was 
pleaded,  the  court  held  that  such  grantee  was 
a  stranger  to  the  title  under  the  dedication, 
and  applied  the  rule  announced  in  the  Gra- 
ham Case,  holding  that  the  possession  ripen- 
ed Into  title  by  limitation.  In  -a  similar 
case  the  court  said:  "The  rule  is  difrerent 
as  to  Mrs.  John,  who  was  a  stranger  to  the 
dedication  deed,  and  her  occupancy  of  the 
premises  and  exercise  of  acts  of  ownership 
over  it  were  of  themselves  evidence  of  ad- 


verse possession."  Stuttgart  T.  John,  85  Ark. 
520,  109  S.  W.  541. 

The  presumption  as  to  whether  the  appel- 
lee's possession  was  hostile  to  the  rights  of 
the  railroad  company,  or  In  subordination 
thereto,  would  be  different  if  he  had  accept- 
ed a  conveyance  which  in  terms  recognized 
the  rights  of  tbe  company;  but  the  various 
deeds  to  the  land  expressly  include  tbe  land 
in  controversy,  for  they  convey  the  whole 
lots  except  that  part  up<m  which  the  track 
is  laid.  This  language  is  susceptible  of  only 
one  construction,  and  tbat  is  that  the  inten- 
tion was  to  convey  all  that  part  which  had 
been  previously  conveyed  t%  tbe  railroad 
company  except  the  part  covered  by  tbe 
track.  This  leaves  no  room  for  the  conten- 
tion that  appellee,  by  the  acceptance  of  the 
conveyance,  recognized  the  rights  of  the 
company  in  and  to  the  strip  conveyed  to  blm. 

We  are  therefore  of  the  opinion  tbat  tbe 
evidence  established, appellee's  title  by  limi- 
tation, and  tbat  the.  judgment  of  the  court 
in  his  favor  was  correct 

Affirmed. 


PRICE,  Connty  Treasurer,  t.  MADISON 

COUNTY  BANE. 

(Supreme  Court  of  Arkansas.    April  19,  1909.) 

1.  Appeai.  and  Ebbob  (1 20*)— Natube  of  Ap- 
pellate JUBISDICnON  —  JCBISDICnOR  OF 
liOWEB  COUBT. 

The  circuit  court  on  appeal  from  the  connty 
court  acquires  only  such  Jurisdiction  as  tbe 
county  court  had,  and  can  render  only  such  judg- 
ment as  the  county  court  should  have  rendered. 
[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  EHg.  H  81-87 ;   Dec.  Dig.  I  20.*] 

2.  CouBTS  (f  124*)— Oenebal  Jubisdiction — 
County  and  Cibcuit  Coubt. 

An  action  to  compel  a  deposltaiT  of  county 
funds  selected  under  Acts  1907,  p.  113,  to  pay 
interest  In  United  States  eutrency,  and  not  in 
county  warrants.  Is  within  the  jurisdiction  of 
the  cficuit  court  under  Const  art.  7.  I  11,  con- 
ferring on  the  circuit  courts  JurlBdiction  in  cases 
not  vested  in  some  other  court  and  Is  not  with- 
in thejurisdlction  of  the  connty  coort  under  sec- 
tion 28,  giving  the  county  courts  exclusive  orig- 
inal Jarlsdiction  in  all  matters  relating  to  taxes. 
[Ed.  Note.— For  other  eases,  see  Courts,  Dec 
Dig.  i  124.*] 

8.  coubts  (§  37*)— jubisdiotion— objectiona. 

—Waives  by  Consent. 

Since  consent  cannot  give  Jurisdiction  of 
the  subject-matter  where  none  exists,  the  ques- 
tion of  Jurisdiction  of  the  subject-matter  may  be 
raised  at  any  time. 

[E^.  Note.— For  other  cases,  see  Courts,  Cent.. 
Dig.  {  148;    Dec  Dig.  i  37.*] 

4.  Costs  (§  232*)— Costs  on  Appeal. 

One  appealing  from  a  judgment  of  the  cir- 
cuit court  rendered  on  appeal  from  tbe  county 
court  is  entitled  to  the  costs  of  the  appeal  on 
the  appellate  court  dismissing  the  cause  because 
the  county  court  was  without  jurisdiction. 

[Ed.  Note.— For  other  cases,  see  Costs,  Cent 
Dig.  {  880;  Dec  Dig.  |  232.*] 

Appeal  from  Circuit  Court  Madison  Coun- 
ty ;  Joseph  S.  Maples,  Judge. 
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Proceedings  b^  T.  B<  Price,  county  treas- 
urer, against  the  Madison  Connty  Bank,  to 
require  defendant  to  show  cause  why  It  had 
not  paid  to  the  county  treasurer  Interest  due 
on  county  funds,  and  for  the  penalties  be- 
cause of  its  refusal  to  so  pay.  From  a  Judg- 
ment of  the  circuit  court  ordering  the  coun- 
ty treasurer  to  accept  county  warrants  In 
payment  of  the  interest  rendered  on  appeal 
from  the  county  court  in  favor  of  the  county 
treasurer,  be  appeals.  Reversed,  and  cause 
dismissed. 

Harris  &  Ivie,  for  appellant  E.  A.  Routb, 
for  appellee. 

BART,  J.  The  General  Assembly  of  1907 
passed  an  act  to  provide  a  depository  for 
the  county  funds  of  Madison  county.  Acts 
1907,  p.  113.  Pursuant  to  the  provisions  of 
the  act,  an  advertisement  for  bids  was 
made,  and  an  order  was  made  by  the  coun- 
ty court  selecting  the  Madison  County  Bank 
as  such  depository;  it  having  offered  the 
highest  rate  of  Interest  per  annum  offered 
for  said  funds.  Section  8  of  the  act  provides 
that  the  Interest  shall  be  computed  on  the 
daily  balances  to  the  credit  of  the  county, 
and  that  the  same  shall  be  payable  to  the 
county  treasurer  quarterly,  and  shall  be  im- 
mediately placed  by  said  treasurer  to  the 
credit  of  the  common  school  funds  of  the 
county.  One  quarter's  interest  amounting 
to  $300,  became  due.  The  Madison  County 
Bank  claimed  that  it  was  payable  in  county 
warrants.  The  county  treasurer  contended 
that  it  was  payable  in  lawful  currency  o% 
the  United  States,  and,  upon  the  refusal  of 
the  bank  to  make  payment  in  such  currency, 
filed  a  petition  with  the  county  court  of 
Madison  county  reciting  the  above  facts, 
and  asking  that  said  bank  be  required  to 
appear  in  said  county  court  and  to  show 
cause  why  it  had  not  paid  to  the  county 
treasurer  said  amount  of  interest  due,  and 
why  Judgment  should  not  be  rendered 
against  it  for  the  Interest  due,  amounting  to 
$300,  and  for  the  penalties  attaching  on  ac- 
count of  its  refusal  so  to  pay.  On  a  hearing 
of  the  cause  the  county  court  rendered  Judg- 
ment in  favor  of  the  county  treasurer  against 
said  bank  for  the  sum  of  $300,  with  Interest 
at  the  rate  of  6%  per  cent  The  bank  ap- 
pealed to  the  circuit  court  On  a  trial  anew 
in  the  circuit  court  the  presiding  Judge  was 
of  the  opinion  tbat  said  Interest  was  payable 
In  Madison  county  warrants,  and  a  Judgment 
was  rendered  ordering  the  county  treasurer 
to  accept  county  warrants  in  payment  of 
said  interest.  The  county  treasurer,  in  turn, 
has  appealed  to  this  court 

The  first  question  that  presents  itself  is 
that  of  Jurisdiction.  It  is  settled  that  upon 
appeal  from  the  county  court  the  circuit 
court  acquires  only  such  Jurisdiction  as  the 
county  court  bad,  and  can  render  only  such 
judgment  as  the  county  court  should  have 
rendered.    Pride  v.  State.  52  Ark.  502,  13  S. 


W.  135.  The  question  then  is:  Did  the 
county  court  have  Jurisdiction  of  the  matter 
in  the  first  Instance?  If  the  county  court 
bad  Jurisdiction,  it  acquired  it  under  section 
28,  art  7,  Const,  which  provides  that  "the 
county  courts  shall  have  exclusive  original 
Jurisdiction  in  all  matters  relating  to  county 
taxes,"  etc.  In  the  case  of  Christian  et  al. 
▼.  Ashley  County,  24  Ark.  142,  it  was  held 
that  the  county  court  has  Jurisdiction  to 
render  Judgment  against  a  delinquent  col- 
lector or  bis  sureties  "for  the  county  revenue 
which  be  has  collected  and  failed  to  pay 
over  as  required  by  law."  To  the  same  ef- 
fect see,  also,  Pettlgrew  et  al.  y.  Washing- 
ton County,  43  Ark.  83.  Here  the  case  is 
different  This  is  not  a  matter  of  the  set- 
tlement of  the  collector  or  treasurer  with 
the  county  court  for  the  taxes.  Prior  to  the 
passage  of  the  act,  no  one  had  authority  to 
loan  out  the  county  funds.  The  act  under 
consideration  makes  it  lawful  to  loan  out 
the  public  funds  of  the  county  under  the  con- 
ditions imposed  by  the  act  Section  4  of  the 
act  provides  that  all  stockholders  of  any 
such  bank  shall  be  liable  for  all  public  funds 
that  such  bank  shall  fail  to  pay  over  on  de- 
mand to  the  person  entitled  to  receive  the 
same.  Section  6  provides  that  a  bond  shall 
be  given  for  the  prompt  payment  and  ac- 
counting of  the  funds  according  to  law,  and 
that  for  any  breach  of  the  bond  the  county 
or  any  person  injured  may  maintain  aU' ac- 
tion in  the  name  of  the  county  to  the  use  of 
the  county,  or  person  thereby  injured.  In 
the  present  case  there  was  no  settlement  to 
be  made,  for  there  was  no  dispute  about  the 
amount  due.  The  cootroversy  was  as  to 
whether  the  amount  due  should  be  paid  only 
in  United  States  currency,  or  whether  it 
might  be  paid  in  county  warrants.  It  was  a 
debt  due  the  county.  The  act  authorized  the 
funds  of  the  county  to  be  loaned  out  to  the 
highest  bidder ;  and,  upon  the  failure  of  the 
bank  to  pay  the  loan  when  it  became  due, 
there  arose  a  cause  of  action  in  favor  of  the 
county  for  the  amount  due.  We  do  not 
think  the  clause  of  the  Constitution  above 
referred  to  in  regard  to  taxes  meant  to  give 
the  county  court  Jurisdiction  of  all  matters 
indirectly  affecting  that  subject  Such  a 
broad  construction  would  give  to  a  court 
whose  presiding  Judge  Is  not  requbred  to  be 
'learned  in  the  law"  powers  which  evidently 
were  not  contemplated  by  the  framers  of  the 
Constitution.  We  think  that  it  was  only  in- 
tended by  them  that  the  county  court  should 
have  Jurisdiction  when  the  subjects  enumer- 
ated in  section  28,  art  7,  were  directly  af- 
fected. This  construction  Is  borne  out  by 
the  decisions  of  our  court  This  distinction 
has  already  been  recognized  by  this  court 
Martin  v.  State,  79  Ark.  236,  96  S.  W.  372; 
Hunter  State  Bank  v.  MlUs  (Ark.)  117  S.  W. 
760.  In  the  case  of  Martin  v.  State,  79  Ark. 
236,  96  S.  W.  372,  under  an  act  similar  in  all 
essential  respects  to  this  act  auit  was  brought 
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by  the  state  against  the  treasurer  of  Scott 
county  for  penalties  for  failing  to  comply 
with  an  order  of  the  county  court  directing 
him  to  deposit  the  public  funds  In  a  county 
depository. 

The  salt  was  brought  In  the  circuit  court; 
and,  while  the  question  of  jurisdiction  was 
not  raised  by  the  pleadings  or  discussed  In 
the  opinion,  yet  the  question  of  Jurisdiction 
of  the  subject-matter  always  presents  Itself; 
for  It  is  well  settled  that  consent  cannot  give 
Jurisdiction  of  the  subject-matter  where 
none  exists.  Felld,  Brown  et  al.  y.  Dortch, 
84  Ark.  399 ;  American  Soda  Fountain  Co.  y. 
BatUe,  86  Ark.  213,  107  S.  W.  672,  108  S.  W. 
608.  Obviously  If  section  28,  art  7,  gives  ex- 
clusive Jurisdiction  to  the  county  court  in 
the  matter,  none  could  exist  In  the  circuit 
court  We  are  of  the  opinion  that  the  cir- 
cuit court  was  the  proper  forum  under  sec- 
tion 11,  art  7,  Const,  which  provides  that 
"the  circuit  courts  shall  have  Jurisdiction  in 
all  civil  and  criminal  cases,  the  exclusive 
Jurisdiction  of  which  may  not  be  vested  In 
some  other  court  provided  for  by  this  Con- 
stitution." Appellant,  however,  is  entitled  to 
a  Judgment  for  the  costs  of  the  appeal. 
American  Soda  Fountain  Co.  ▼.  Battle,  supra. 

Therefore  It  is  ordered  that  the  Judgment 
be  reversed,  and  that  the  cause  be  dismissed 
without  prejudice  to  bringing  another  action. 


ABBOTT  V.  HEBRON. 
(Supreme  Court  of  Arkansas.    April  19,  1909.) 

1.  Witnesses  (i  405»)-Contbadiction— Col- 
lateral Mattes. 

A  witness  cannot  be  contradicted  as  to  a 
collateral  matter  testified  to  on  cross-examina- 
tion. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent.  Dig.  Sf  1273,  1275 ;  Dec.  Dig.  J  405.*] 

2.  Tendeb  (I  18*)— Keepiwo  Goon. 

To  preserve  the  le^l  effect  of  a  tender 
which  has  been  refused,  it  must  be  kept  good. 

[E^.  Note.— For  other  cases,  see  Tender,  Cent 
Dig.  St  55-58 ;   Dec.  Dig.  |  18.*] 

Appeal  from  Circuit  Court  Lonoke  County ; 
Eugene  iLankford,  Judge. 

Action  by  C.  C.  Abbott  against  Tate  Her- 
ron.  Judgment  for  defendant,  and  plaintiff 
appeals.    Reversed  and  remanded. 

Trimble,  Robinson  ft  Trimble,  for  appel- 
lant   Geo.  M.  Chapllne,  for  appellee. 

BATTLE,  J.  C.  C.  Abbott  filed  a  complaint 
against  Tate  Herron,  in  the  Lonoke  circuit 
court  alleging  that  he  was  the  owner  of  and 
entitled  to  the  possession  of  certain  lots  in 
the  town  of  Lonoke,  in  this  state.  That  on 
the  15th  day  of  August  1906,  he  leased  the 
lots  to  the  defendant  for  one  year,  and  placed 
him  In  possession  thereof. 

"That  after  the  expiration  of  said  lease, 
plaintiff  demanded  possession  and  declined 
to  lease  the  same  to  Herron  for  any  addition- 


al length  of  time,  because  It  was  his  Inten- 
tion to  move  to  Lonoke  permanently  and  oc- 
cupy the  premises  himself. 

"That  afterwards,  on  the  eth  day  of  Sep- 
tember, he  agreed  to  let  the  defendant  re- 
main on  said  premises  and  occupy  the  house 
thereon  as  a  tenant  at  sufferance,  until  he, 
the  plaintiff,  got  ready  to  move  to  Lonoke. 
This  was  with  the  understanding  and  agree- 
mient  that  Herron,  during  the  time  he  oc- 
cupied said  premises  as  such  tenant  would 
pay  rent  therefor  at  the  end  of  each  month. 

"That  be  wholly  failed,  neglected,  and  omit- 
ted to  do  so  from  that  time  up  until  the  20th 
day  of  December,  1907.  That  about  the 
same  time  plaintiff  further  agreed  that  the 
said  Herron  might  continue  to  occupy  said 
premises  with  bis  family  In  consideration 
that  Herron  would  board  plaintiff  when  plain- 
tiff moved  to  Lonoke,  for  said  occupancy,  but 
refused  to  lease  said  premises  to  defendant 
for  any  definite  length  of  time  or  for  any 
other  consideration. 

"That  on  the  30th  day  of  June  the  said 
Herron  notified  plaintiff  that  he  could  not 
board  him  any  longer,  and  demanded  that 
plaintiff  get  out  by  the  1st  of  July,  1908,  and 
further  stated  to  the  plaintiff  that  he  had 
eaten  his  last  meal  there,  and  refused  to 
board  him  any  longer,  which  was  a  breach 
of  his  said  agreement  and  contract 

'TThat  the  said  defendant  owed  a  balance 
of  $25.80  as  rent  during  the  time  he  occupied 
said  premises  from  September  6,  1007,  to  De- 
cember 20,  1907,  the  time  his  board  was  to 
begin,  which  was  past  due^  which  defendant 
refused  to  pay.  That  he  now  willfully  and 
unlawfully  occupies  and  holds  possession  of 
said  premises  after  possession  thereof  has 
been  demanded  and  notice  to  quit  in  writing 
duly  served  on  him. 

"That  plaintiff  Is  lawfully  entitled  to  the 
possession  of  said  lots  and  premises  above 
described." 

And  asked  for  Judgment  for  the  possession 
of  the  lots,  and  for  $100  as  damages,  and  for 
costs. 

Defendant  answered,  and  alleged  that  on 
the  15th  day  of  September,  1907,  he  paid  the 
plaintiff  all  that  he  was  owing  him  for  the 
rent  of  lots  in  Lonoke,  and  that  plaintiff 
leased  to  him  the  lots  until  the  1st  day  of 
January,  1909. 

He  denied  that  he  is  indebted  to  plaintiff 
for  the  rent  of  the  lots  from  the  2d  day  of 
September,  1907,  until  the  20th  day  of  De- 
cember, 1907,  and  denied  that  at  the  time  he 
leased  the  lots  he  agreed  to  board  plaintiff 
for  the  use  and  occupancy  of  the  lots. 

He  alleged  that  plaintiff,  on  the  22d  day 
of  December,  1907,  moved  to  the  lots  to 
board,  but  no  price  was  agreed  upon;  and 
that  he  took  possession  of  a  part  of  the  lota 
and  kept  his  horses  there. 

He  denied  that  he  owed  plaintiff  a  balance 
of  $25.80  for  rent  for  the  time  he  occupied 
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the  lots  from  the  2A  day  of  September,  1907, 
until  the  20th  day  of  December,  1807. 

He  alleged  that,  at  the  time  thiB  action 
was  brought,  plaintiff  was  indebted  to  him 
for  board  from  the  22d  day  of  December  to 
the  day  of  the  commencement  of  this  ac- 
tion, at  the  rate  of  $20  per  month,  aggre- 
gating $126.66;  that  plaintiff  is  Indebted  to 
him  for  32  bushels  of  com  at  65  cents  per 
bushel — $20.80 ;  for  work  on  hydrant,  $1.60 ; 
for  padlock,  60  cents;  and  for  amount  paid 
for  water,  $5. 

He  alleged  that,  notwithstanding  plaintiff 
is  indebted  to  him,  he,  within  three  days  aft- 
er he  was  notified  to  surrender  possession 
of  the  lots,  tendered  to  plaintiff  $15,  which 
was  more  than  he  was  entitled  to. 

Plaintiff  replied,  and  denied  that  be  was 
Indebted  to  the  defendant  for  board,  or  on 
any  other  account,  and  that  legal  tender  was 
made  to  him  for  rent  due  and  unpaid. 

Each  of  the  parties  adduced  evidence  In 
the  trial  In  the  action  which  tended  to  prove 
the  allegations  of  fals  pleadings.  Plaintiff 
testified  In  his  own  behalf.  On  cross-exami- 
nation he  testified  tn  response  to  Interroga- 
tories as  follows: 

"Q.  Now,  Doctor,  didn't  you  make  arrange- 
ments while  you  were  there  at  Mr.  Herron's 
to  move  to  Kerr  Station? 

"A.  I  did  make  arrangements. 

"Q.  Make  a  trade  with  Dr.  Brewer? 

"A.  In  February  •  •  •  Dr.  Brewer 
spoke  to  me  and  told  me  what  a  nice  location 
he  had,  and  wanted  me  to  come  there  and 
locate,  and  asked  me  how  would  I  like  It, 
and  I  said  I  had  not  considered  It  very  much 
and  that  I  would  think  It  over,  and  after  I 
had  thought  over  It  tor  a  while  I  would  see 
him  again.  I  told  him  that  If  I  conld  moke 
the  arrangements  that  I  wanted  to  and  could 
see  my  way  clear  It  might  be  possible  he  and 
I  could  make  a  deal.    •    •    • 

"A.  I  conld  not  tell  exactly  when  It'  was. 

"Q.  Didn't  yon  consummate  the  trade  with 
him?    •    •    • 

"A.  No,  sir,  1  didn't" 

Over  the  objection  of  the  plaintiff,  Dr.  J. 
F.  Brewer  testified  in  behalf  of  the  defend- 
ant as  follows:  "I  am  acquainted  with  Dr. 
Abbott.  I  live  at  Kerr,  Ark.  Dr.  Abbott 
made  a  trade  with  me  to  move  to  Kerr,  which 
we  closed  the  1st  of  February  (1908).  He 
did  not  comply  with  his  trade." 

The  court  instructed  the  Jury  at  the  re- 
quest of  the  defendant,  over  the  objection 
of  the  plaintiff,  as  follows:  "If  you  find  that 
the  defendant  was  renting  by  the  month  for 
money  rent,  and  within  three  days  after  no- 
tice to  qolt  yoo  find  that  upon  a  settlement 


between  them  he  would  not  have  owed  the 
plaintiff  more  than  $16,  and  he  offered  to 
pay  that  amount,  then  the  plaintiff  fails  In 
this  action,  and  you  will  find  for  the  defend- 
ant" 

Other  Instructions  were  given. 

The  jury  returned  a  verdict  and  the  court 
rendered  a  judgment  in  favor  of  the  defend- 
ant and  the  plaintiff  appealed. 

The  testimony  of  Dr.  Brewer,  was  inadmis- 
sible. It  was  used  to  contradict  the  plaintiff, 
Abbott  as  to  a  collateral  matter,  as  to  which 
he  testified  on  cross-examination.  The  rule 
in  such  cases  was  stated  by  this  court  In 
Butler  V.  State,  84  Ark.  480,  485,  as  follows: 
"In  order  to  avoid  an  interminable  multi- 
plication of  Issues,  It  Is  a  settled  rule  of 
practice  that,  when  a  witness  is  cross-exam- 
ined on  a  matter  collateral  to  the  issue,  he 
cannot,  as  to  his  answer,  be  subsequently 
contradicted  by  the  party  putting  the  ques- 
tion. The  test  of  whether  a  fact  inquired 
of  in  cross-examination  is  collateral  Is  this: 
Would  the  cross-examining  party  be  entitled 
to  prove  It  as  part  of  his  case,  tending  to  es- 
tablish his  plea?"  In  this  case  the  defend- 
ant denied  that  he  agreed  to  board  the  plain- 
tiff in  payment  for  rent  and  alleged  that  he 
had  leased  the  lots  until  the  1st  day  of  Jan- 
uary, 1909,  and  that  plaintiff  was  Indebted 
to  him.  The  testimony  of  Dr.  Brewer  was  as 
to  transactions  which  occurred  subsequently 
to  the  time  when  the  contract  of  lease  by 
plaintiff  to  defendant  was  made,  was  entire- 
ly disconnected  with  It,  threw  no  light  npon 
It  and  did  not  tend  to  prove  that  either  was 
indebted  to  the  other,  and  according  to  the 
rule  stated  was  inadmissible.  See  Brown  v. 
State,  24  Ark.  620;  Jones  v.  Malvern  Lum- 
ber Co.,  68  Ark.  125,  23  S.  W.  679 ;  Plunkett 
V.  State,  72  Ark.  409,  82  S.  W.  846 ;  HInson 
V.  State,  76  Ark.  366,  88  S.  W.  947. 

The  Instruction  given  at  the  request  of  the 
defendant  over  the  objection  of  the  plain- 
tiff, as  to  tender  of  $16,  should  not  have 
been  given.  There  was  no  evidence  that  he 
kept  the  tender  good.  It  Is  true  that  he  ten- 
dered to  plaintiff  $16,  which  was  refused. 
But  this  Is  not  sufilclent  "After  a  tender 
Is  duly  made  it  must,  to  preserve  its  legal 
effect  be  kept  good."  Kelly  v.  Keith,  85  Ark. 
80,  32, 106  S.  W.  1173.  The  defendant  denied 
that  he  was  Indebted  to  plaintiff,  but  said  he 
had  tendered  to  him  $15.  He  made  no  offer 
to  keep  it  good  by  paying  it  into  the  registry 
of  the  court  or  otherwise.  He  was  content 
with  having  made  It  at  two  different  times. 
He  did  not  renew  It  In  his  answer. 

Reversed,  and  remanded  for  a  new  trlaL 
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McGRORY  V.  DLTIMA  THULB,  A.  &  M. 

RY.  CO. 

(Supreme  Court  of  Arkansas.    April  19,  1909.) 

1.  Appeal  and  E<bbob  (J  927*)— Review— Dw- 
CBETioH  or  Vebdiot. 

On  review  of  the  direction  of  a  verdict, 
the  question  is  whether  there  was  evidence  to 
warrant  a  verdict  for  the  adverse  party,  giving 
it  the  strongest  probative  force  the  jury  might 
have  .accorded  it. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  i  3748;   Dec.  Dig.  j  927.*] 

2.  Masteb  and  Servant  (J  177»)— Injuries 
TO  Vice  Pbincipai/— Negligence  of  Sub- 
oboikate. 

A  master  is  not  responsible  to  a  vice  prin- 
cipal for  the  negligence  of  another  servant  who 
is  a  Subordinate  of  the  vice  principal  and  under 
the  latter's  control. 

[EM.  Mote.— For  other  cases,  see  Master  and 
Servant,  Dec.  Dig.  {  177.*] 
8.  Maateb  and  Servant  ({   128*)— Master's 

IjIabiuty  fob  Injuries  to  Sebvant— Safe 

Appliances. 

Negligence  in  permitting  the  drawheada  of 
a  flat  car  to  become  out  of  repair,  so  that  too 
much  play  was  allowed  between  the  car  and 
another  when  coupled  together,  cannot  be  made 
the  basis  of  a  recovery  by  an  employ^  whose 
foot  was  caught  between  the  drawheada  while 
attempting  to  climb  upon  the  car,  for  it  could 
not  have  been  anticipated  by  the  master,  in 
furnishing  reasonably  safe  appliances,  that  a 
danger  of  that  sort  should  be  guarded  against. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  i  256;    Dec.  Dig.  $  128.*] 

Appeal  from  Circuit  Court,  Clark  County; 
Jacob  M.  Carter,  Judge. 

Action  by  Patrick  McGrory  against  the 
Ultima  Thule,  Arkadelphia  &  Mississippi 
Railway  Company.  Judgment  for  defend- 
ant, and  plaintiff  appeals.    Affirmed. 

Wood  &  Henderson,  for  appellant.  T.  D. 
Wynne,  J.  H.  Crawford,  and  T.  D.  Crawford, 
for  appellee. 

Mcculloch,  o  j.  Tbe  piamtia,  Patrick 

McQrory,  sues  his  employer,  the  Ultima 
Tbule,  Arkadelphia  &  Mississippi  Railway 
Company,  for  damages  resulting  from  pbys- 
tcal  Injuries  received  while  performing  bis 
duties,  and  alleged  to  be  due  to  tbe  negli- 
gence of  other  servants  for  whom  tbe  em- 
ployer is  claimed  to  be  responsible.  After 
all  tbe  testimony  bad  been  Introduced,  tbe 
trial  court  gave  tbe  jury  a  peremptory  In- 
struction to  return  a  verdict  in  favor  of  tbe 
defendant,  and  judgment  was  entered  ac- 
cordingly. Thus  tbe  only  question  presented 
bere  is  wbetber  tbe  testimony  was  suffi- 
cient to  warrant  a  verdict  in  favor  of  tbe 
plaintiff,  giving  it  tbe  strongest  probative 
force  wbicb  tbe  Jury  might  bave  accord- 
ed to  it 

There  is  little,  if  any,  conflict  In  the  testi- 
mony on  tbe  material  points.  Tbe  defend- 
ant owned  a  railroad  which  It  operated  as 
a  common  carrier  tbrougb  Clark  and  Dallas 
counties  In  Arkansas,  and  plaintiff  was  em- 


ployed as  road  mastw  and  superintendent 
of  construction.  He  had  no  autborlty  to 
employ  or  discbarge  trainmen;  but.  In  tbe 
event  of  accident  or  wreck  of  a  train  on  tbe 
line,  it  was  bis  duty  to  take  charge  of  tbe 
train  or  trains  for  tbe  purpose  of  clearing 
up  the  wreck  and  restoring  tbe  trains  to 
proper  service.  On  such  occasion^,  be  bad 
charge  of  tbe  trains,  and  bis  autborlty  was 
supreme;  tbe  conductors  and  otber  train- 
men being  under  bis  immediate  supervision 
and  subject  to  bis  orders.  The  evidence 
shows,  however,  that  tbe  conductors  were 
left  in  charge  of  their  trains  subject  to  bis 
orders,  and  that  they  were  expected  to  give 
orders  according  to  their  Judgment,  except 
when  otherwise  directed  by  the  plaintiff  as 
superintendent.  Tbe  latter's  orders  to  train- 
men were  given  tbrougb  tbe  conductors.  On 
tbe  occasion  of  tbe  plaintiff's  injury,  one  of 
tbe  engines,  No.  12,  got  off  the  track,  and  It 
was  necessary  to  procure  tbe  assistance  of 
another  engine  In  getting  It  back,  and  plain- 
tiff was  notified.  He  got  another  engine. 
No.  14,  and,  after  coupling  two  flat  cars  to  It, 
proceeded  to  the  scene  of  tbe  wreck  of  en- 
gine No.  12.  Night  fell  while  tbe  work  was 
going  on,  and  plaintiff  went  over  to  engine 
No.  14  to  give  an  order  to  the  engineer,  and, 
water  being  up  to  the  track  on  either  side, 
he  tmdertook  to  climb  upon  a  flat  car  at- 
tached to  tbe  engine  in  order  to  pass  over 
to  tbe  engine,  and  while  doing  so  tbe  en- 
gine and  cars  were  moved,  and  bis  foot  was 
caught  between  the  drawheads.  The  signal 
to  tbe  engineer  to  move  his  engine  was 
given  by  tbe  conductor  In  response  to  the 
request  of  tbe  section  foreman  for  tbe  en- 
gine to  be  moved,  so  that  be  could  repair 
tbe  track.  This  was  after  engine  No.  12  bad 
been  gotten  back  on  tbe  track.  Neither  the 
conductor  who  gave  tbe  signal,  nor  tbe  engl- 
neert  of  No.  14,  knew  of  tbe  situation  of 
plaintiff  when  tbe  signal  to  move  tbe  engine 
was  given  and  acted  upon.  It  was  dark, 
and  neither  of  the  trainmen  knew  where  tbe 
plaintiff  was,  or  that  be  had  started  over  to 
engine  No.  14. 

It  is  contended  that  tbe  act  of  tbe  con- 
ductor In  giving  tbe  signal  to  move  the 
train  constituted  negligence  for  which  the 
defendant  would  be  liable.  According  to 
tbe  undisputed  facts,  tbe  plaintiff  was  a 
vice  principal  of  tbe  defendant  at  the  time 
of  tbe  Injury,  and  the  negligence  of  the  em- 
ploy 6,  If  any,  which  caused  the  Injury,  was 
that  of  one  of  his  subordinates.  Is  the  mas- 
ter responsible  to  a  vice  principal  on  ac- 
count of  the  oegligence  of  another  of  its 
servants  who  is  a  subordinate  of  tbe  vice 
principal  and  under  tbe  latter's  control?  It 
is  plain  that  the  master  is  not  responsible, 
for  that  is  one  of  tbe  ordinary  risks  which 
the  servant  assumes  when  be  takes  service 
and  assumes  control  over  bis  subordinates. 
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The  master  la  not  bound,  under  the  doctrine 
of  respondeat  superior,  to  Indemnify  one 
servant  for  an  Injury  oeused  by  tbe  negli- 
gence of  another  servant  in  tbe  same  com- 
mon employment,  unless  the  negligent  serv- 
ant Is  at  tbe  time  acting  as  the  master's  rep- 
resentative; In  other  words,  tbe  vice  prin- 
cipal of  the  master.  2  Labatt  on  Master  & 
Servant,  i  470;  Quebec  Steamship  Co.  v. 
Merchant,  133  D.  S.  375,  10  Sup.  Ct.  397,  33 
L.  Ed.  656.  The  subordinates  of  the  vice 
principal  over  Tvhom  he  exercises  control  are 
his  fellow  servants  In  a  common  employ- 
ment so  far  as  the  responsibility  of  the  mas- 
ter to  him  for  their  acts  Is  concerned,  and 
tbe  master  discharges  bis  full  duty  to  his 
vice  principal  by  exercising  ordinary  care 
in  selecting  competent  subordinate  servants. 

It  Is  contended  that  a  contrary  doctrine 
Is  announced  in  the  case  of  St.  L.  &  S.  F.  R. 
Co.  T.  McFall,  75  Ark.  30,  86  S.  W.  824,  69 
Ir.  R.  A.  217.  We  think,  however,  that  that 
case  announced  a  principle  altogether  dif- 
ferent from  the  one  applicable  here.  There, 
tbe  Injured  party  was  a  conductor  on  a 
train,  and  bis  Injury  was  caused  by  the  con- 
curring negligence  of  Adams,  the  engineer 
of  his  train,  and  the  servants  in  charge  of 
another  train.  The  question  there  was 
whether  the  negligence  of  Adams,  the  engi- 
neer, which  contributed  to  the  injury,  should 
be  Imputed  to  McFall  so  as  to  deny  him  the 
right  of  recovery;  and  we  held  that,  Inas- 
mncb  as  Adams  was  not  under  tbe  imme- 
diate control  of  McFall,  the  negligence  of 
the  one  conld  not  be  Imputed  to  the  other. 
Tbe  controlling  principle  In  that  case  was 
announced  In  the  following  language:  "It 
follows,  then,  that  In  cases  where  the  in- 
jured and  negligent  do  not  sustain  to  each 
other  the  relations  of  master  and  servant, 
or  principal  and  agent,  or  other  relation  by 
which  alone  one  Is  responsible  for  the  act  of 
the  other,  the  contributory  negligence  of  a 
third  person  will  not  be  Imputed  to  the  party 
thereby  affected,  unless  he  was  at  the  time 
subject  to  the  control  of  the  injured  person, 
and  the  wrong,  the  negligence,  was  commit- 
ted at  a  time  when  It  was  within  tbe  power 
of  such  person  to  prevent  it,  and  It  was  his 
duty  to  do  so,  and  under  circumstances 
which  indicated  that  he  assented  to  or  ac- 
quiesced In  the  wrong  by  his  failure  to  In- 
terfere, or  directed  it  to  be  done;  and  that, 
when  the  conditions  are  reversed,  the  re- 
verse Is  true — it  win  be  Imputed."  Now  In 
the  present  case,  there  is  no  question  of  im- 
puted negligence  Involved.  The  sole  ques- 
tion, as  before  stated,  is  whether  the  master 
is  responsible  to  his  representative,  or  vice 
principal,  for  the  acts  of  another  servant 
in  the  common  employment,  but  who  Is  a 
subordinate  of  the  former. 

There  is  another  allegation  of  negligence 
In  the  complaint,  to  the  effect  that  tbe  mas- 


ter was  guUty  of  negligence  In  permitting 
the  drawheads  of  tbe  flat  car  to  become  out 
of  repair,  so  that  too  much  space  or  play, 
was  allowed  between  the  cars  when  coupled 
together.  It  Is  contended  that  but  for  this 
negligence  there  would  not  have  been  enough 
space  between  the  two  drawheads  for  the 
plaintiff's  foot  to  have  gotten  down  between 
them,  and  therefore  no  Injury  would  have 
occurred.  We  are  of  the  opinion,  however, 
that  this  could  not  be  made  the  basis  of  a 
charge  of  negligence  as  the  proximate  cause 
of  the  Injury.  It  could  not  have  been  an- 
ticipated by  tbe  master.  In  furnishing  rea- 
sonably safe  appliances,  that  a  danger  of 
this  sort  should  be  guarded  against.  It 
conld  not  have  been  reasonably  anticipated 
that  a  servant  would  place  his  foot  between 
the  drawheads,  or  In  the  discharge  of  his 
duties  would  permit  his  foot  to  get  In  that 
position.  We  can  see  no  causal  relation  be- 
tween the  alleged  act  of  negligence  and  tbe 
Injury,  and  therefore  It  could  not  be  made 
the  basis  of  a  recovery. 

We  do  not  undertake  to  decide  whether  or 
not,  under  the  facts  In  this  case,  the  plaintiff 
himself  was,  as  a  matter  of  law,  guilty  of 
contributory  negligence  In  climbing  on  the 
car  in  the  darkness  without  apprising  tbe 
trainmen  of  his  presence.  It  is  unneces- 
sary to  do  so.  Upon  the  whole,  we  are  of 
the  opinion  that  the  undisputed  evidence 
shows  affirmatively  that  the  plaintiff  is  not 
entitled  to  recover,  and  tbe  peremptory  in- 
struction to  the  Jury  was  correct. 

Affirmed. 


STATE  V,  BOWMAN. 
(Sopreme  Court  of  Arkansas.    March  22,  1909.) 

1.  Statutes  (J  19*)— Enactment— Constitu- 
tional Pbovision— Vote. 

Const,  art.  5,  {  21,  providing  that  on  the 
final  passage  of  all  bills  tbe  vote  shall  be  tak- 
en by  yeas  and  nays  and  entered  on  the  journal, 
is  mandatory,  and  failnre  to  comply  therewith, 
as  a  rule,  renders  the  law  void. 

[Ed.    Note.— For   other   cases,   see    Statutes, 
Cent.  Dig.  i  20;   Dec.  Dig.  {  19.*] 

2.  Statutes    (f    60*)  —  Construction  —  Ex- 
TBiNsic  Aids. 

When  a  question  arises  as  to  the  existence 
of  a  statute,  the  court  may  resort  to  any  source 
of  information  in  order  to  arrive  at  a  correct 
determination,  and  to  that  end  may  examine 
the  legislative  journals. 

[Ed.    Note.— For    other    cases,    see    Statutes, 
Cent.  Dig.  {  65;   Dec.  Dig.  I  60.*] 

3.  Statutes  (i  60*)— Legislative  Journal*— 
Certificate. 

The  certificate  of  the  Secretary  of  State  as 
to  tbe  contents  of  the  legislative  journals  is  not 
conclusive,  but  the  court  may  examine  them 
for  the  purpose  of  verification. 

[Ed.    Note.— For   other   cases,    see    Statutes, 
Dec  Dig.  {  60.*] 
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4.  Statutbs  (i  283*)— Bnactmewt— Pbesump- 

TIONB. 

Where  an  act  has  been  signed  by  the  Gov- 
ernor, deposited  with  the  Secretary  of  State, 
and  duly  published  as  a  law,  it  will  be  pre- 
sumed that  every  rule  and'  requirement  was 
complied  with  In  Its  passage. 

[Ed.    Note.— For   other    cases,    see    Statutes, 
Cent.  Dig.  |  382;    Dec.  Dig.  i  283.»] 
6.  Statutes   (|  IS*)— Enactment— Leqautt. 

The  vote  on  the  final  passage  of  Act  No. 
69,  Gen.  Assem.  1868,  approved  Jul^  23,  1868, 
entitled  "An  act  to  define  and  punish  offenses 
against  the  public  peace  and  tranquility"  (Acts 
1868,  p.  214),  having  been  taken  by  yeas  and 
nays,  and  entered  on  the  jonmal,  and  the  act 
having  been  duly  signed  by  the  Governor,  de- 
posited with  the  Secretary  of  State,  and  pnb- 
lished  as  a  law,  it  was  legally  ena^cted. 

[E>d.  Note.— For  other  cases,  see  Statntes, 
Dec.  Dig.  i  la*] 

Appeal  from  Oircnlt  Court,  Johnson  Coun- 
ty; Hugh  Barham,  Judge. 

John  Bowman  was  convicted  of  a  breach 
of  the  peace.  On  appeal  to  the  circuit  court, 
a  demurrer  to  the  information  was  sustain- 
ed, and  the  State  appeals.  Reversed  and  re- 
manded. 

Hal  L.  Norwood,  Atty.  Gen.,  and  O.  A. 
Cunningham,  Asst  Atty.  Gen.,  for  the  State. 

FRAUENTHAL,  J.  An  information  was 
properly  filed  with  a  justice  of  the  peace  of 
Johnson  county  charging  that  defendant, 
John  Bowman,  did  commit  the  offense  of  a 
breach  of  the  peace  in  violation  of  section 
1648,  Kirby's  Dig.  He  was  convicted  in  the 
court  of  the  Justice  of  the  peace,  and  duly 
appealed  to  the  circuit  court.  In  the  circuit 
court  the  defendant  interposed  a  demurrer 
to  the  information  upon  the  ground  that 
section  1648,  Kirby's  Dig.,  under  which  the 
information  was  filed  and  the  prosecution 
brought,  was  never  enacted  or  passed  by  the 
Legislature  of  the  state  of  Arkansas,  and 
that  therefore  the  information  did  not  state 
tacts  sufficient  to  constitute  an  offense 
against  the  laws  of  Arkansas.  Section  1648, 
Kirby's  Dig.,  is  one  of  the  sections  of  Act 
No.  69  of  the  General  Assembly  of  the  state 
of  Arkansas  of  1868,  entitled  "An  act  to  de- 
fine and  punish  offenses  against  the  public 
peace  and  tranquillity,"  approved  July  23, 
1868  (Acts  1868,  p.  214).  With  his  demurrer 
the  defendant  filed  a  certified  copy  of  the 
Journals  of  the  Senate  and  the  House  of 
Representatives  of  the  General  Assembly  of 
1868,  showing  the  proceedings  of  the  Legis- 
lature relative  to  the  passage  of  said  Act 
No.  59,  which  is  duly  authenticated  by  the 
Secretary  of  State  in  manner  prescribed  by 
law.  From  this  certified  copy  of  said  Jour- 
nals it  appeared  that  said  Act  No.  69  was 
Senate  Bill  No.  15,  and  that  It  regularly 
passed  the  Senate,  and  that  on  the  final  pas- 
sage of  the  bill  in  the  Senate  the  vote  was 
taken  by  yeas  and  nays,  and  duly  entered  on 
the  Journal  of  the  Senat&  But  from  said 
certified  copy  of  the  Journal  of  the  House 


it  did  not  appear  that  said  Senate  BUI  No. 
15  was  read  a  third  time,  and  it  did  not  ap- 
pear on  the  Journal  of  the  House  that  on 
the  final  passage  of  said  bill  in  the  House 
the  vote  was  taken  by  the  yeas  and  nays, 
and  entered  on  the  Journal  of  the  House. 
The  circuit  court  sustained  the  demurrer  of 
the  defendant,  presumably  on  said  ground 
that,  upon  the  final  passage  of  said  bill  in 
the  House,  the  vote  was  not  taken  by  tbe 
yeas  and  nays,  and  entered  on  the  Journal. 
The  state  of  Arkansas  through  its  prosecut- 
ing officers  has  duly  prosecuted  this  appeal 
from  the  Judgment  of  the  circuit  court  sus- 
taining said  demurrer,  and  discharging  the 
defendant 

The  question  thus  involved  in  this  case 
is  whether  said  Senate  Bill  No.  15  in  the 
printed  Acts  of  1868  became  Act  No.  59  of 
the  General  Assembly  of  Arkansas  of  1868 
and  was  legally  enacted.  By  article  5,  S  21, 
of  the  CJonstitution  of  1868,  under  which  tbe 
above  act  was  passed,  it  is  provided:  "On 
the  final  passage  of  all  bills  the  vote  shall 
be  taken  by  yeas  and  nays  and  entered  on 
the  Journal."  The  failure  to  comply  with 
the  above  provision  of  the  Constitution  on 
the  final  passage  of  a  bill  by  the  Legislature, 
as  a  rule,  renders  the  law  void;  and  in  this 
state  this  court  has  held  uniformly  that  said 
provision  is  mandatory  and  imperative.  26 
Am.  &  Eng.  Ency.  Law  (2d  Ed.)  543;  Cool- 
ey's  Constitutional  Limitations  (7th  Ed.) 
201;  Post  T.  Supervisors,  106  U.  S.  667,  28 
L.  Bd.  1204;  Vlnsant  v.  Knox,  27  Ark.  267; 
Worthen  v.  Badgett,  32  Ark.  496;  Smithee, 
Land  Com'r,  v.  Garth,  33  Ark.  17.  Now, 
whenever  a  question  arises  as  to  tbe  exist- 
ence of  a  statute,  the  Judges  who  are  called 
upon  to  decide  have  a  right  to  resort  to 
any  source  of  information  in  order  to  arrive 
at  a  correct  determination,  and  to  that  end 
may  examine  the  legislative  Journals.  The 
certificate  of  the  Secretary  of  State  as  to 
the  contents  of  tbe  legislative  Journals  Is 
not  conclusive,  but  the  Judges  may  examine 
them  for  the  purpose  of  verification.  In  the 
case  of  Gardner  v.  (Collector,  6  Wall.  499, 
18  L.  Ed.  890,  it  is  said:  "We  are  of  opinion, 
therefore,  on  principle  as  well  as  authority, 
that  whenever  a  question  arises  in  a  court 
of  law  of  the  existence  of  a  statute,  the 
Judges  who  are  called  upon  to  decide  have 
a  right  to  resort  to  any  source  of  Informa- 
tion which  in  Its  nature  Is  capable  of  con- 
veying to  the  Judicial  mind  a  clear  and  sat- 
isfactory answer  to  such  question,  always 
seeking  first  for  that  which  In  Its  nature  is 
most  appropriate,  unless  the  positive  law 
has  enacted  another  rule."  Worthen  v. 
Badgett,  82  Ark.  496;  CJhlcot  County  v. 
Davies,  40  Ark.  200;  Powell  v.  Hays,  83 
Ark.  448,  104  S.  W.  177;  12  Ency.  of  EJvl- 
dence,  43. 

Upon  a  more  careful  examination  of  the 
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Jonroal  of  the  proceiecllnKB  of  the  House  of 
BepreeentatlTes  of  the  General  Assembly  of 
the  state  of  Arkansas  of  1868  It  Is  fouid  in 
said  Journal  that  on  the  final  passage  of 
said  Senate  Bill  No.  15  the  vote  was  taken 
by  the  yeas  and  nays,  and  entered  on  the 
Journal  of  the  House.  In  the  House  on  July 
8,  1863,  the  said  Senate  Bill  No.  15  was  read 
the  first  time,  and  on  July  10,  1868,  It  was 
read  the  second  time.  On  page  514  of  said 
Journal  of  said  House  of  Bepresentatlyes 
appears  the  following:  "On  motion  of  Mr. 
Johnson  the  report  of  the  Judiciary  com- 
mittee on  Senate  BUI  Na  15,  'An  act  to 
punish  disturbers  of  the  public  peace,'  was 
adopted.  On  motion  of  Mr.  Benjamin,  the 
bill  was  read  third  time  and  put  upon  its 
final  passage.  Mr.  Speaker  put  the  ques- 
tion whether  the  House  would  agree  to  the 
final  passage  of  said  bill  and  It  was  deter- 
mined in  the  affirmative.  Yeas  45,  nays  1. 
Those  who  voted  In  the  afflrmatlTe  were: 
[The  Journal  gives  here  a  complete  list  of 
those  voting  In  the  affirmative,  those  vot- 
ing In  the  negative,  and  those  absent  and 
not  voting.]  Ordered  that  the  clerk  return 
said  bill  to  the  Senate,  with  information 
that  the  honse  has  concurred  in  the  passage 
of  the  same."  This  entry  in  said  journal 
of  the  House  must  have  been  inadvertently 
overlooked  when  the  above  certificate  was 
prepared,  and  upon  which  the  circuit  court 
acted.  We  have  examined  the  journals  of 
the  Senate  and  House  of  Representatives  of 
the  General  Assembly  of  1868,  and  the  pro- 
ceedings as  shown  by  those  Journals  relating 
to  the  passage  of  said  Senate  Bill  No.  15, 


and  we  find  that  the  Journals  show  every  ac- 
tion taken  that  was  expressly  required  by 
the  Constitution  for  the  legal  enactment  of 
•aid  bill.  And  as  to  every  other  matter,  as 
is  said  by  Mr.  Cooley  in  his  work  on  Con- 
stitutional Limitations  (7th  Ed.)  193:  "When 
the  Legislature  is  acting  in  the  apparent 
performance  of  its  legal  functions,  every 
reasonable  presumption  is  to  be  made  in 
favor  of  its  action.  It  will  not  be  presumed 
In  any  case,  from  the  mere  silence  of  their 
journals,  that  either  house  has  exceeded  its 
authority  or  disregarded  a  constltutioDal  re- 
quirement in  the  passage  of  legislatlre  acts, 
unless  when  the  Constitution  has  expressly 
required  the  journals  to  show  the  action 
taken."  This  act  of  the  Legislature  of  1868 
was  duly  signed  by  the  Governor,  deposited 
with  the  Secretary  of  State,  and  duly  pub- 
lished as  a  law.  It  will  be  presumed  that 
every  rule  and  requirement  was  complied 
with  In'  its  passage.  Pelt  v.  Payne,  60  Ark. 
637,  80  S.  W.  426;  Chicot  Co.  v.  Davis,  40 
Ark.  200  (215);  Glidewell  v.  Morton,  51  Ark. 
566,  11  S.  W.  882;  12  Ency.  of  Evidence,  48. 
Act  No.  69  of  the  General  Assembly  of  the 
state  of  Arkansas  of  1868,  approved  July 
23,  1868,  which  was  Senate  Bill  No.  15,  and 
section  1648  of  Kirby's  Digest,  which  is  one 
of  the  sections  of  that  act,  was  therefore 
legally  enacted. 

The  Judgment  of  the  Johnson  circuit  court 
sustaining  the  demurrer  to  the  Information, 
and  discharging  the  defendant.  Is  reversed, 
and  this  cause  is  remanded,  with  directions 
to  overrule  the  demurrer,  and  to  proceed 
with  the  trial  of  the  defendant 
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TRAIL  et  al.  r.  STATE. 

<Conrt  of  Criminal  Apppnis  of  Texas.    Jan.  22, 

190S.     Rehearing   Denied  April  28,   1909.) 

1.  Bail  (8  56*)— CRUtiifAi,  Pbosbcutior— Ac- 
tion ON  Bond. 

In  view  of  Code  Cr.  Proc.  1895,  art  443, 
relating  to  the  requisiteR  of  the  citation  in  pro- 
ceedings to  forfeit  a  bail  bond,  it  is  not  neces- 
sary in  such  proceedings  to  show  that  accused 
was  arrested,  so  that  it  is  immaterial  whether 
the  capias  waa  valid. 

[Ed.  Note.— For  other  cases,  see  Bail,  Cent. 
Dig.  S  242 ;   Dec.  Dig.  |  56.*] 

2.  Baii,  (8  58*)  —  Cbiminal  Pbosecution  — 
Requisites  of  Bond. 

It  Is  not  necessary  that  a  ball  bond  should 
state  whether  accused  was  charged  by  informa- 
tion or  indictment. 

[Ed.  Note.— For  other  cases,  see  Ball,  Cent. 
Dig.  J  277;  Dec.  Dig.  t  58.*] 

8.  Bah.  ^8  77*)  —  Cbiminai.  Pbosecutions  — 

REQuisrros  of  Jvdoment  Nisi. 

It  is  not  necessary  that  a  judgment  nisi  on 
forfeiture  of  bail  should  state  whether  accused 
was  charged  by  information  or  Indictment 

[EM.  Note.— For  other  cases,  see  Bail,  Dec. 
Dig.  8  77.*] 

4.  Bail  (8  77*)  —  Criminal  Pbosecutions  — 
Action  on  Bond  —  Variance  Between 
Bond  and  Judgment. 

Since  it  is  not  necessary  that  either  the  ball 
bond  or  the  judgment  nisi  state  whether  accused 
was  charged  by  Information  or  complaint,  that 
the  judgment  stated  that  he  was  charged  by  in- 
formation and  the  bond  stated  that  he  was 
charged  by  complaint  was  an  immaterial  vari- 
ance. 

[Ed.  Note.— For  other  cases,  see  Bail,  Dec. 
Dig.  8  77.*] 

6.  Bail  (8  76*)  —  Cbiminal  Prosecutions  — 
Bond— Nature  of  Oblioation. 

Though  a  bail  bond  in  a  criminal  case  was 
a  joint  obligation  in  terms,  the  Court  of  Crim- 
inal Appeals  would  construe  it  to  be  a  joint  and 
several  obligation. 

[Ed.  Note.— For  other  cases,  see  Bail,  Dec. 
Dig.  8  T6.*] 

Appeal  from  Orayson  County  Court;  J. 
W.  Hassell,  Judge. 

Action  on  a  bail  bond  by  the  State  against 
Bill  Trail  and  others.  From  a  judgment  for 
the  State,  defendants  appeal.    Affirmed. 

Smith  &  Wall,  for  appellants.  F.  J.  Mc- 
Cord,  Asst  Atty.  Gen.,  for  the  State. 

BROOKS,  J.  This  appeal  Is  from  the  Judg- 
ment of  the  county  court  on  a  forfeited  bail 
bond.  Appellant  insists  that  no  forfeited 
bond  could  be  taken,  because  the  capias  upon 
which  the  principal  was  arrested  failed  to 
charge  any  offense  against  the  law,  and  that 
an  arrest  could  not  be  bad  without  a  capias, 
and,  as  the  capias  was  void,  therefore,  the 
whole  proceeding,  as  well  as  the  taking  of 
the  bond,  was  void.  It  U  not  necessary  or 
material,  in  a  proceeding  to  forfeit  a  ball 
bond,  to  show  the  defendant  was  arrested. 
See  article  443,  Code  Cr.  Proc.  1895.  In  the 
case  of  Lindley  v.  State,  17  Tex.  App.  121, 
we  held  that  It  was  a  requisite  to  the  validi- 
ty of  a  bond  for  the  state  to  show  a  legal 


capiaa.  The  case  cited,  however,  was  subse- 
quently overruled  in  Werbiskl's  Case,  20  Tex. 
App.  131,  and  followed  in  Conner's  Case  (Tex. 
App.)  9  S.  W.  63. 

Appellant  further  contends  that  there  Is 
a  variance  between  the  bond  and  the  judg- 
ment nisi,  and  that  the  judgment  nisi  recites 
that  the  principal  stands  charged  by  Informa- 
tion, whereas  the  bond  says  by  complaint 
We  hold  that  It  Is  not  necessary  that  either 
the  bond  or  the  judgment  nisi  should  state 
whether  the  party  was  accused  by  Informa- 
tion or  Indictment,  and  that  it  is  not  neces- 
sary to  allege  either  one  or  the  other.  The 
variance,  if  as  stated,  would  be  an  immateri- 
al one.  See  McQee  t.  State,  11  Tex.  App. 
620. 

The  last  insistence  of  appellant  is  that  the 
judgment  Is  erroneous  in  ttiat  it  is  against 
each  surety  for  the  full  amount  of  the  bond, 
while  the  bond  charged  upon  was  a  Joint 
obligation.  The  bond  Is  not  a  Joint  obliga- 
tion, but  a  Joint  and  several  obligation,  and 
so  states  upon  Its  face;  but,  even  If  it  liad 
been,  this  court  could  correct  same,  as  in- 
dicated in  the  following  authorities:  Mathe- 
na  T.  State,  15  Tex.  App.  460;  Ralnbolt  v. 
State,  34  Tex.  286.  As  stated,  however,  the 
bond  Is  both  Joint  and  several. 

We  find  no  error  in  this  record,  -and  the 
judgment  is  affli'med. 


KEMPNER  v.  ADVANCE  THRESHER  CO.f 

(Court  of  Civil  Appeals  of  Texas.     March  31, 

1909.     Rehearing  Denied  April  21,   1909.) 

Sales    (J    178*)  —  Wabbantt  —  Breach  — 

Waiver. 

On  a  sale  of  a  threshing  machine  reqalr- 
ing  notice  of  any  defects  within  five  days  after 
the  first  day's  use,  and  providing  that  continned 
possession  of  the  machine  for  five  days  without 
such  notice  or  a  failure  to  return  should  be  con- 
clusive that  all  warranties  had  been  fulfilled 
and  that  the  buyer  released  all  claim  for  dam- 
ages and  right  to  return  the  machine,  where, 
after  the  machine  had  been  used  for  a  season, 
the  buyer  expressed  dissatisfaction,  offered  to 
return  it,  but  used  it  through  snbsequent  sea- 
sons and  then  traded  it  for  another  machine, 
she  must  be  taken  to  have  receded  from  her 
offer  to  return  It,  and  is  not  relieved  from  pay- 
ing for  the  machine,  and  is  precluded  from 
claiming  damages. 

[Ed.  -Note.- For  other  cases,  see  Sales,  Cent 
Dig.  8  454;    Dec.  Dig.  8  17&*] 

Appeal  from  District  Court,  Galveston 
County;   Robt  O.  Street,  Judge. 

Action  by  the  Advance  Thresher  Company 
against  Eliza  Kempner,  doing  business  un- 
der the  name  of  "H.  Kempner."  Judgment 
for  plaintiff,  and  defendant  appeals.  Af- 
firmed. 

Kleberg  &  Neethe,  for  appellant.  Terry, 
Cavin  &  Mills  and  Baker,  Botts,  Parker  & 
Garwood,  for  appellee. 

JAMES,  C.  J.  The  case  was  once  before 
tried  and  appealed,  and  the  cause  remand- 
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ed  by  the  Court  of  Civil  Appeals  at  G  aires- 
ton.  44  Tex.  ClT.  App.  128,  97  S.  W.  1078. 
The  case  appears  to  bare  been  tried  again 
on  the  same  pleadings,  with  the  same  result, 
in  the  district  court,  to  wit,  a  yerdlct  In- 
structed for  the  plaintiff. 

As  stated  by  appellant  In  her  brief,  the 
suit  is  brought  by  the  Advance  Thresher 
Company  against  Eliza  Kempner,  doing  busi- 
ness under  the  name  of  "H.  Kempner,"  for 
the  contract  price  of  a  threshing  machine 
and  automatic  stacker,  amounting  to  $835, 
with  $91.20  freight  charges.  Defendant  de- 
nied liability,  and  by  way  of  cross-bill  sought 
to  recover  damages  of  plaintiff,  alleged  to 
have  been  the  result  of  plaintiff's  breach  of 
warranty  or  agreement  with  reference  to 
said  machinery. 

The  Court  of  Civil  Appeals,  upon  the  for- 
mer appeal,  held  that  under  the  evidence 
the  contract  between  the  parties  consisted  of 
the  original  contract  made  in  January,  1903, 
except  as  the  same  was  modified  by  subse- 
quent correspondence  in  the  same  year.  We 
bold  the  same  upon  the  testimony  in  this 
record.  We  hold,  also,  that  there  was  noth- 
ing in  the  subsequent  correspondence  chang- 
ing or  inconsistent  with  the  remedy  embod- 
ied in  the  provisions  of  the  original  contract 
on  the  subject  of  "warranties,"  wbicb  pro- 
vided and  stipulated  that  the  machinery 
should  be  of  certain  character,  perform  cer- 
tain woric,  and  in  a  certain  manner,  and  fur- 
ther provided: 

"That  if  any  of  the  parts  of  said  machin- 
ery (except  the  belting)  fail  during  the  year 
of  purchase,  in  consequence  of  any  defect 
In  material  of  said  part,  the  Advance  Thresh- 
er Company  agree  to  repair  the  same,  or  to 
furnish  a  duplicate  of  said  part,  free  of 
charge,  except  freight,  after  presentation  of 
defective  piece  showing  flaw  in  the  mate- 
rial, at  the  factory  or  to  the  dealer  through 
whom  said  machinery  was  bought,  at  any 
time  within  the  year,  but  deficiencies  in  any 
piece  not  to  condemn  other  parts. 

"Each  of  the  above  guaranties  and  war- 
ranties is  made  by  this  company  and  accept- 
ed by  the  party  giving  the  within  order  on 
the  following  conditions,  and  agreed  settle- 
ment of  all  claims  for  damages:  That  upon 
starting  the  machine,  and  the  purchasers 
using  the  usual  care  and  skill  of  thresher- 
men,  are  unable  to  make  the  engine,  thresh- 
er, stacker,  feeder  or  other  attachment  here- 
in ordered  to  operate  well,  they  shall  within 
five  days  from  the  day  of  the  first  use,  give 
written  notice  to  the  Advance  Thresher  Com- 
pany, at  Battle  Creek,  Michigan,  by  regis- 
tered letter,  stating  which  machine  or  part, 
and  in  what  manner  and  wherein  it  falls  to 
fill  the  warranty;  and  also,  within  said 
time,  shall  notify  the  agent  through  whom 
purchased,  and  a  reasonable  time  shall  be 
allowed  them  to  get  to  the  machine  and 
remedy  the  defect,  if  any  there  be  (if  It  be 
of  such  a  nature  that  a  remedy  cannot  be 


suggested  by  letter),  and  the  purchaser  here- 
by agrees  to  render  freely  all  assistance  ask- 
ed of  bim,  and  longer  use  or  use  without 
such  notice,  is  to  be  taken  as  fulfillment  of 
all  warranty.  That  if  the  workman  visiting 
the  machine  from  the  company  does  not 
leave  the  same  working  well,  the  purchaser 
must  at  once  give  notice  to  the  company  at 
Battle  Creek,  Michigan,  by  registered  letter, 
and  to  the  local  dealer  as  before,  and  state 
in  writing  specifically  the  machine's  defects, 
and  wherein,  and  another  workman  may  be 
sent  to  remedy  the  defect  That  on  failure 
to  sen&  a  second  workman  for  five  days,  or 
failure  of  workman  to  remedy  the  defect, 
then  the  part  of  the  macbhiery  that  could 
not  be  made  to  fill  this  warranty  shall  be  re- 
turned by  the  purchaser  to  the  place  where 
received,  and  another  furnished,  or  the  mon- 
ey and  notes  which  have  been  given  for  the 
same  shall  be  returned  if  the  whole  pur- 
chased machinery  Is  defective,  or  there  will 
be  indorsed  on  the  notes,  if  only  part  of  the 
machinery  covered  by  this  order,  a  propor- 
tionate part  of  the  purchase  price,  as  shown 
by  the  price  list  of  the  year  of  sale,  to  the 
price  for  which  the  same  was  sold,  the  com- 
pany to  have  said  options.  No  further  or 
any  other  claim  is  to  be  made  on  the  Ad- 
vance Thresher  Company  under  the  sale  of 
said  machhiery.  That  being  the  stipulated 
and  agreed  satisfaction  of  all  claims  for 
damages  by  the  purchaser  under  this  order 
and  said  company,  and  that  the  conditions 
of  the  warranty  are  thereby  settled,  and  the 
contract  under  this  order  at  an  end.  Each 
machine,  apparatus  or  appliance  herein  or- 
dered to  be  taken  as  separate  machinery, 
and  defects  in  one  not  to  apply  to  the  other; 
and  the  defective  machinery  returned,  to 
be  returned  without  discount  to  the  other. 
"Continued  possession  of  said  machinery 
for  five  days,  without  said  notices,  or  fail- 
ure to  return  said  machinery  as  above  pro- 
vided, shall  be  conclusive  evidence  that  all 
warranty  has  been  fulfilled,  and  the  pur- 
chaser hereby  releases. all  claim  for  dam- 
ages and  the  right  to  return  the  machinery 
after  said  time,  and  any  and  all  right  or 
claim  to  recoup  for  any  damages  or  injury 
in  any  suit  brought  to  collect  the  purchase 
price. 

"Order  for  Pneumatic  Straw  Stacker. 

"Agents  taking  this  order  will  mail  the 
original  at  once  to  the  factory  at  Battle 
Creek,  Michigan,  retaining  two  copies,  one 
for  themselves  and  one  for  the  purchasers. 

"Dated  at  Galveston,  state  of  Texas,  this 
31st  day  of  January,  1903. 

"The  undersigned  hereby  contract  with 
the  Advance  Thresher  Company  (a  Michigan 
corporation)  at  Crowley,  Louisiana,  for  one 
pneumatic  straw  stacker,  as  Indicated  be- 
low, manufactured  by  said  company,  at  their 
factory  at  Battle  Creek,   Michigan,   to   be 
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shipped  to  or  In  care  of  Howard  Smith  Co., 
at  Houston,  Texas. 

•       *•••••• 

"The  above  stacker  Is  ordered,  purchased 
and  sold,  subject  to  the  following  express 
warranty  and  agreement,  and  none  other, 
viz.: 

"That  the  said  stacker  Is  well  made,  of 
good  material,  and,  when  properly  run  and 
rightly  managed,  wUi  carry  off  the  straw 
and  chaff  and  stack  them  together,  clear  of 
the  separator,  with  the  help  of  one  man  to 
direct  the  chute  and  blast. 

"It  is  expressly  agreed  that  upon  starting 
this  stacker,  if  the  undersigned  are  not  able 
to  make  It  operate  well,  written  notice  by 
registered  letter,  stating  wherein  it  falls  to 
satisfy  the  warranty,  Is  to  be  Immediately 
given  by  the  undersigned  to  the  Advance 
Thresher  Company,  at  Battle  Creek,  Michi- 
gan, and  also,  within  said  time,  shall  notify 
the  agent  through  whom  purchased,  and 
reasonable  time  allowed  them  to  get  to  it 
and  remedy  the  defect,  if  any,  unless  It  Is 
of  such  nature  that  they  can  advise  by  let- 
ter, and  the  undersigned  hereby  agrees  to 
render  freely  all  assistance  asked  of  him, 
but  if  failure  of  said  stacker  to  perform  In 
a  satisfactory  manner  is  through  improper 
management  or  lack  of  proper  appliances  on 
the  part  of  the  undersigned,  then  the  pur- 
chasers will  x^y  all  necessary  expenses  in- 
curred. 

"It  is  expressly  agreed  that  any  failure 
or  deficiency  In  said  stacker  shall  l>e  report- 
ed by  the  undersigned  In  writing,  by  regis- 
tered letter,  as  above  stated,  within  five  days 
after  starting  said  stacker,  and  longer  use. 
or  use  without  such  written  notice,  is  con- 
clusive evidence  of  satisfaction  and  fulfill- 
ment of  all  warranty. 

"That  If  the  workman  visiting  the  stacker 
does  not  leave  the  same  working  well,  the 
purchaser  must  again  give  notice  to  the 
company  at  Battle  Creek,  Michigan,  by 
registered  letter,  and  to  the  local  dealers,  as 
before,  and  state  in  writing  specifically 
wherein  the  machine  is  defective,  and  an- 
other workman  may  be  sent  to  remedy  this 
defect  Failure  to  send  said  second  work- 
man for  ten  (10)  days,  or  failure  of  workman 
to  remedy  the  defect,  and  said  stacker  can- 
not be  made  to  work  as  warranted,  then 
the  undersigned  shall  remove  the  same  from 
said  separator,  and  shall  order  from  said  Ad- 
vance Thresher  Company  their  regular  or- 
dinary stacker,  18  feet  long,  with  riddle, 
belts,  shafts,  etc.,  complete,  to  attach  to 
said  separator,  at  a  cost  of  thirty  dollars 
(.fSO.OO)  and  freight,  and  the  cash  and  notes 
given  In  settlement  of  this  pneumatic  stack- 
er shall  be  returned  or  credited  upon  the 
notes  of  the  undersigned,  and  said  Advance 
Thresher  Company  shall  be  discharged  from 
all  liability  whatever  .on  account  of  said 
stacker,  all  the  conditions  of  this  warranty 
being  thereby  settled,  that  being  the  stlpu- 1 


lated  and  agreed  satisfaction  of  all  clalm» 
for  damages  by  the  purchaser  nnder  thl» 
order  and  said  company,  and  that  the  condi- 
tions of  the  warranty  are  thereby  settled, 
and  the  contract  under  this  order  at  an  end. 
"It  is  expressly  agreed  that  if  any  part  of 
said  stacker  fails  during  this  year,  In  conse- 
quence of  defect  In  material  of  said  part,  the 
Advance  Thresher  Company  have  the  option 
to  repair  the  same  or  to  furnish  a  duplicate 
of  said  part,  free  of  charge,  except  the 
freight,  after  presentation  of  the  defective 
piece,  clearly  showing  the  flaw  in  material, 
at  the  factory  or  to  the  dealer  through  whom 
said  stacker  was  bought,  at  any  time  within 
this  year,  but  deficiencies  in  any  piece  not 
to  condemn  other  parts. 

"It  is  further  expressly  understood  and 
agreed  by  the  undersigned  that  the  sale  and 
warranty  of  this  stacker  is  wholly  separate- 
and  distinct  from  the  warranty  and  sale  of 
any  other  machinery  and  of  the  separator 
to  which  this  stacked  is  attached,  and  that 
a  failure  In  whole  or  in  part  In  said  stacker 
In  no  way  affects  the  sale  or  warranty  of 
said  separator  or  other  machinery. 

"Notice. — It  is  expressly  understood  and 
agreed  by  the  undersigned  that  the  agents, 
salesmen  and  experts  of  the  company  have 
no  general  powers,  and  are  only  authorized 
to  make  sales  upon  this  form,  and  that  all 
agreements  appertaining  to  this  order  are 
Included  herein,  and  that  the  above  warranty 
Is  the  only  one,  and  only  form  made  or  au- 
thorized by  the  Advance  Thresher  Company 
to  be  given  on  the  above  machinery,  and  that 
failure  to  follow  the  same  waives  and  set- 
tles all  claim  for  damages  for  any  cause,, 
and  all  claim  or  rights  to  recoup  for  dama- 
ges or  injury  In  any  suit  brought  to  recover 
the  purchase  price. 

"That  no  agent  or  other  person  shall  or 
can  make  any  different  warranty,  or  vary  or 
modify  any  of  its  terms,  or  waive  any  of  ita 
conditions;  that  any  attempt  to  do  so  shall 
not  bind  the  Advance  Thresher  Company  or 
affect  this  contract  The  fact  of  any  agent,, 
expert  or  employ^  of  this  company  being  sent 
to  said  machinery,  or  working  on  the  same, 
shall  not  change  or  modify  this  contract  or 
the  terms  or  conditions  of  the  warranty 
herein. 

"Changes  can  only  be  made  In  writing  by 
the  treasurer  and  the  board  of  directors. 

"All  agreements  must  be  in  writing,  as  no 
verbal  agreement  shall  be  recognized  or  dalm 
under  same  made  by  undersigned. 

"This  order  is  forwarded  to  the  factory  at 
Battle  Creek,  Michigan,  to  ascertain  if  the 
above-described  machinery  can  be  furnished 
according  to  specificationa,  with  the  express- 
understanding  that  the  Advance  Thresher 
Company  shall  not  be  liable  for  any  inability 
to  fill  this  order,  or  for  any  delay,  either  In, 
shipping  or  in  transit" 

We  find,  as  a  fact,  from  the  undisputed  evi- 
dence, that  defendant  has  not  shown  by  tes- 
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tlmony  that  she  has  ever  been  placed  in  a 
position  to  demand  of  plaintiff,  under  the 
contract  as  above  Interpreted,  any  remedy  in 
reference  to  the  machine,  unless  it  was  the 
right,  at  a  proper  time,  if  the  machine  was 
defective,  etc.,  to  return  the  same  and  there- 
by cancel  her  obligation  for  the  price.  And 
we  further  find  that,  while  there  is  evidence 
that  after  it  had  been  used  through  the  sea- 
son of  1008  defendant  expressed  dissatis- 
faction with  the  machine,  and  complained  of 
the  unsatisfactory  manner  In  which  it  work- 
ed and  offered  to  return  it,  and  Foley  was 
unwilling  to  take  it  back,  still  defendant 
went  on  and  used  it  tlirough  subsequent  sea- 
sons and  then  traded  It  off  to  Gaar-Scott  & 
Co.  for  another  machine. 

The  course  pursued  by  defendant  did  not, 
under  the  circumstances,  operate  to  relieve 
her  from  paying  for  the  machine,  as  a  posi- 
tive and  sustained  tender  might  have  done; 
and  the  very  terms  of  the  contract  preclude 
ber  from  claiming  consequential  or  other 
damages.  Buckstafl  v.  Russell,  70  Fed.  611, 
25  C  C.  A.  120;  Shearer  y.  Oaar-Scott  & 
Co..  41  Tex.  Civ.  App.  80,  00  S.  W.  681; 
Gaar-Scott  &  Co.  v.  Hodges  (Tex.  Civ.  App.) 
90  S.  W.  580;  Wisdom  v.  Nichols  (Ky.)  97  S. 
W.  18;  Watts  v.  Nat  Cash  Register  Co.  (Ky.) 
78  &  W.  118. 

Appellant  claims  that  in  the  correspond- 
ence Foley  warranted  that  the  machine 
should  give  satisfaction  and  thresh  from  350 
to  400  saclss  of  rice  daily,  and  also  claims 
that  whether  Foley's  statement  in  this  re- 
gard was  a  representation  or  a  warranty  was  a 
matter  of  fact  which  should  have  been  sul>- 
mitted  to  the  Jury.  We  think  the  statement 
did  not  amount  to  a  warranty,  and,  if  it  could 
be  taken  as  a  warranty,  the  effect  would  be 
merely  to  add  it  to  the  category  of  warran- 
ties mentioned  In  the  original  contract,  and 
Its  failure  would  give  defendant  no  further 
right  than  to  cancel  the  notes  by  a  return 
of  the  machine. 

It  is  apparent  that  the  reason  why  Foley 
was  unwilling  to  take  back  the  machine  was 
that  he  was  claiming  that  the  machine  work- 
ed all  right  The  testimony  concerning  the 
offer  to  return  the  machine,  and  the  unwlll- 
inguess  of  Foley  to  allow  It,  was  that  this  oc- 
curred in  a  conversation  In  H.  Kempner's  of- 
fice l)etween  the  agents  of  Mrs.  Kempner  and 
Foley,  the  latter  of  whom  was  there  demand- 
ing payment  of  the  notes.  This  occurred  late 
In  November  or  early  In  Decemtter,  1903,  and 
the  correspondence  Immediately  preceding 
shows  that  there  was  a  difference  between 
them  concerning  the  working  of  the  machine. 

Mrs.  Kempner's  right  to  return  the  ma- 
chine and  get  back  the  notes  depended  upon 
the  defectiveness  of  the  machine.  If  not  de- 
fective within  the  meaning  of  the  warranties, 
she  had  no  such  right  Now  it  seems  to  us 
that  when  ber  agent  offered  to  return  the 
machine  and  Foley  did  not  accede  to  this, 


and  no  further  effort  was  made  to  return  it, 
but  on  the  contrary,  she  continued  to  use 
it  in  the  field  for  two  more  seasons  and  then 
disposed  of  it  as  her  own,  she  must  be  taken 
to  have  receded  from  her  offer  to  return  it 
and  acceded  to  Foley's  refusal  to  allow  her 
to  do  so.  It  Is  not  deemed  necessary  to  con- 
sider whether  or  not  appellee  was  bound  by 
Foley's  correspondence.  We  have  proceeded 
upon  the  assumption  that  he  was  authorized. 

The  shove  conclusions  of  fact  and  law  dis- 
pose of  all  the  assignments  of  error. 

AfQrmed. 


WHSTBRN  UNION  TELEGRAPH  CO.  t. 
COBB. 

(Coart  of  Civil  Appeals  of  Texas.     March  A, 
1900.      Rehearing   Denied   April   1,   1909.) 

1.  TrajtQBAPHB  ARD  TELEPHONES  (g  66*)— D>> 

I.IVEBT  or  Messaqb— NKOuasKT  Dklat— 

EVIDENCK. 

Evidence  in  an  action  for  delay  In  delivery 
of  a  telegram  held  to  show  that  the  messenger 
Intrusted  therewith  was  negligent 

[Ed.  Note.— For  other  cases,  see  Telegraphs 
and  Telephones,  Dec.  Dig.  g  66.*] 

2.  Teuegbafhs  and  Telephones  (i  81*)— De- 
I.IVEBT  or  Messaqb— Requlations— Orricx 

HOUBS. 

The  regulation  of  a  telegraph  company  fix- 
ing ofiace  hours  in  a  town  of  al>out  600  people 
of  from  8  a.  m.  to  8  p.  m.  on  week  days,  and 
from  8  to  10  a.  m.,  and  from  4  to  6  p.  m.  on 
Sundays,  is  reasonable. 

(BM.  Note.— For  other  cases,  see  Telegraphs 
and  Telephones,  Dec.  Dig.  {  31.*] 

8.  TEU;OEAPHS  AND  TELEPHONES  ({  32*)— DE- 
UVEBT   OP   Message— CONTBACTS—AUTHOBI- 

TY  OP  Agent. 

A  telegraph  company  eannot  be  held  liable 
on  an  unauthorized  contract  of  its  agent  at  a 
sending  office. to  deliver  a  telegram,  tendered  for 
transmission  after  the  receiving  office,  under  a 
reasonable  rule  as  to  office  hours,  had  closed 
for  the  night,  before  opening  time  next  morning. 

[Ed.  Note. — For  other  caees,  see  Teiegraplis 
and  Telephones,  Dec.  Dig.  i  32.*] 

4.  TXLBOBAPHS  AND  TELEPHONES  (|  74*)— DE- 

LivEBY  OP  Message  —  Delay  —  Tbial—In- 

8TBCCTI0N8. 

Where,  in  an  action  for  failure  to  prompt- 
ly deliver  a  telegram  tendered  to  the  agent 
at  the  sending  office  for  transmission  after  the 
receiving  office  had  closed  for  the  night  it  ap- 
peared tnat  such  agent  had  no  authority  to  con- 
tract to  deliver  liefore  office  hours  the  next 
morning,  it  was  error  to  submit  to  the  jury 
the  issue  of  defendant's  negligence  in  failing  to 
deliver  that  night. 

[Ed.  Note.— For  other  cases,  see  Telegraphs 
and  Telephones,  Dec.  Dig.  {  74.*] 

&.  Appeal  and  Ebbob   (g  1064*)— Review— 
Habkless  Ebbob— iNSTBucnoNB. 

Error  in  submitting  such  issue  was  harm- 
less, where  defendant  was  negligent  in  failing 
to  use  reasonable  care  to  make  timely  delivery 
after  the  telegram's  receipt  at  the  receiving  of- 
fice the  next  morning. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Dec.  Dig.  |  1064.*] 
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6.  Telegbaphs  and  Tm.ephones  (8  71*)— Db- 
uvEBT  OP  Mesbaoe  —  Negliqknc*  —  Ex- 
cessive Dauageb. 

Where,  in  an  action  againat  a  telegraph 
company  for  mental  anguish  caused  by  negli- 
gent delay  in  delivering  a  telegram,  it  appeared 
that  snch  negligence  prevented  plaintiff  from 
reaching  the  bedside  of  his  son,  to  whom  he  was 
greatly  attached,  before  death,  a  verdict  for 
$1,200  was  not  excessive. 

[Ed.  Note.— For  other  cases,  see  Telegraphs 
and  Telephones,  Cent.  Dig.  {  74;  Dec.  Dig.  i 
71.*] 

Appeal  from  District  Court,  Harris  Coun- 
ty;  Chas.  E.  Ashe,  Judge. 

Action  by  J.  E.  Cobb  against  the  Western 
Union  Telegraph  Company.  From  a  judg- 
ment for  plaintiff  for  |1,200,  defendant  ap- 
peals.   Affirmed. 

Hume,  Robinson  &  Hume  and  Norman  O. 
Klttrell,  Jr.,  for  appellant  Love  &  Cbannell, 
for  aroellee. 

PLEASANTS,  0.  J.  This  suit  was  brought 
by  appellee  against  the  appellant  to  recover 
the  sum  of  $1,990  as  damages  for  mental 
anguish  caused  him  by  the  negligent  failure 
of  appellant  to  transmit  and  deliver  with 
reasonable  promptness  a  telegraphic  mes- 
sage informing  appellee  of  the  fatal  Illness 
of  his  son,  by  reason  of  which  negligence 
be  was  unable  to  see  bis  son  before  bis 
death.  The  petition  contains  the  following 
allegations:  "That  heretofore,  to  wit,  on 
or  about  June  13,  1905,  J.  E.  Cobb  was  at 
Bay  Ridge,  about  two  miles  from  La  Porte, 
In  Harris  county,  Tex.,  at  which  time  his 
son,  John  Cobb,  was  very  sick  at  bis  (plain- 
tifTs)  home  at  Houston  Heights,  in  said  coun- 
ty ;  that  during  the  afternoon  be .  (John 
Cobb)  became  worse  and,  to  wit,  about  11 :90 
p.  m.  of  the  same  day,  B.  S.  Cobb,  another 
son  of  plaintiff,  prepared  a  written  message 
and  delivered  It  to  defendant  at  Houston, 
Tex.,  for  transmission  by  telegraph  to  plain- 
tiff, at  bis  instance  and  request  and  for  bis 
use  and  benefit  advising  blm  to  come  borne 
at  once,  thtft  bis  son  was  worse,  a  substan- 
tial copy  of  which  la  hereto  attached  and 
marked  'Exhibit  A';  that  said  B.  S.  Cobb 
paid  defendant  for  the  transmission  of  same 
26  cents;  that  lie  explained  to  defendant's 
agent  that  plaintiff's  son,  the  sender's  broth- 
er, was  very  low  and  could  not  live  long,  and 
said  agent  agreed,  in  consideration  of  an 
additional  amount  of  60  cents,  paid  to  it,  to 
have  tbe  said  telegram  delivered  that  same 
night,  to  wit,  the  night  of  the  ISth,  which 
said  amounts  were  duly  paid  to  defendant 
for  plaintlfTs  benefit;  that  notwltlistandlng 
defendant's  duty  and  agreement  to  deliver 
it  immediately,  it  was  not  delivered  until 
about  4  o'clock  p.  m.  of  the  next  day,  and 
after  his  son's  death,  which  occurred  at  1 :30 
p.  m.  on  that  day;  that  bis  said  son  was 
rational  until  a  few  minutes  before  his 
death,   and   was   repeatedly  asking  for  bis 


fatber,  saying  be  wanted  to  see  him  and 
talk  to  blm ;  and  that  on  account  of  plain- 
tiff's failure  to  see  his  said  son  before  bis 
death,  plaintiff  has  suffered  great  mental 
distress  and  anguish." 

It  la  further  alleged  that,  after  sending 
said  telegram  on  the  night  of  June  13th, 
the  said  £.  S.  Cobb  on  the  next  day,  about 
1:30  p.  m.,  delivered  to  defendant's  agent 
at  Houston  a  second  telegram  to  be  sent  to 
bis  father  notifying  him  of  the  condltlou 
of  bis  son  and  requesting  him  to  return  borne 
at  once,  but  that  said  telegram  was  not  de- 
livered by  the  defendant  until  about  8:45 
p.  m.  on  said  day.  The  petition  then  pro- 
ceeds as  follows:  "Plaintiff  alleges  that  his 
suffering  was  directly  and  proximately  caus- 
ed and  occasioned  by  the  negligence  and  care- 
lessness of  the  said  defendant  company,  its 
servants,  agents  and  employes,  In  that :  (1)  It 
failed  to  send  and  deliver  tbe  first  said  mes- 
sage or  telegram  to  plaintiff  on  the  night  of 
the  13th  aforesaid.  (2)  The  said  first  telegram 
having  arrived  at  La  Porte  at  8:10  a.  m.,  or 
about  10  mlnut^  after  8  o'clock  a.  m.  of  tbe 
14th  of  June  aforesaid,  defendant  failed  to  de- 
liver It  within  a  reasonable  time  and  without 
unnecessary  delay,  and  that  30  minutes  would 
have  been  ample  time  and  a  reasonable  time 
In  which  to  have  delivered  same,  but  the 
delivery  of  same  was  negligently  and  unnec- 
essarily delayed  until  about  4  o'clock  p.  m. 
of  said  day.  (3)  "Diat  both  of  said  messages 
were  not  transmitted  and  delivered  witliln  a 
reasonable  time  and  without  unnecessary  de- 
lay. That  notwithstanding  defendant  bad 
notice  of  the  nature  and  Importance  of  said 
messages  to  plaintiff,  and  that  up  to  tbe 
time  of  the  delivery  of  tbe  messages  plain- 
tiff was  at  Bay  Ridge,  It  failed  to  deliver 
the  first  until  after  4  o'clock  p.  m.  of  tbe 
14th  of  June  aforesaid,  and  after  bis  son's 
deatlL  That  bad  defendant  delivered  same 
on  tbe  night  of  tbe  13tb  aforesaid,  plaintiff 
could  have  taken  the  morning  train  leaving 
La  Porte  for  Houston  about  7:30  a.  m.  and 
arrived  at  home  at  about  8  o'clock  a.  m.  of 
the  14th  aforesaid.  That  had  defendant  de- 
livered the  first  of  said  messages  within  a 
half  hour,  or  a  reasonable  time  after  it  was 
received  at  La  Porte,  or  would  have  been 
received  at  La  Porte  by  the  exercise  ot  or- 
dinary care  by  defendant,  plaintiff  could  and 
would  have  driven  home,  a  distance  of  about 
20  miles,  within  three  hours,  and  have  been 
with  his  son  by  40  minutes  after  11  o'clock 
a.  m.,  and  several  hours  before  the  death  of 
his  son.  And  that  he  did  not  know  of  the 
dangerous  condition  of  his  son  and  was  de- 
prived of  the  privilege  of  seeing  him  through 
the  negligence  of  defendant" 

In  addition  to  a  general  demurrer  and  gen- 
eral denial,  the  defendant's  answer  contains 
a  special  plea  setting  up  that  It  had  estab- 
lished office  hours  at  its  office  at  La  Porte, 
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said  hours  being  from  8  a.  m.  to  8  p.  m.  on 
week  daTs,  from  8  to  10  a.  m.  and  from  4 
to  6  p.  m.  on  Sundays,  and  that  at  the  time 
the  telegram  was  filed  with  Its  agent  at 
Houston  for  transmission  to  La  Porte  the 
office  at  the  latter  place  was  closed,  and 
it  was  therefore  impossible  to  transmit  the 
telegram  before  8  a.  m.  on  the  following  daj. 
Defendant  also  filed  a  special  plea  denying 
the  authority  of  the  agent  at  Houston,  who 
received  said  telegram,  to  contract  for  the 
delivery  of  the  message  on  the  night  on 
which  It  was  sent,  or  to  make  any  special 
contract  with  reference  to  the  transmission 
and  delivery  of  the  tielegram.  The  cause 
was  tried  with  a  Jury,  and  verdict  and  Judg- 
ment were  rendered  in  favor  of  plalntift  for 
11,200. 

The  evidence  shows  that  plaintiff  and  his 
family  resided  In  Houston  Heights,  a  sub- 
urb of  the  city  of  Houston,  at  the  time  of 
the  sending  of  the  telegram.  Plaintiff  is  a 
carpenter,  and  for  some  time  prior  to  said 
date  had  been  working  at  his  trade  at  Bay 
Ridge,  a  well-known  subdivision  of  the  town 
of  La  Porte,  about  18  miles  from  the  city 
of  Houston.  He  left  home  to  go  to  his  work 
at  La  Porte  the  Sunday  evening  before  the 
death  of  his  son.  At  that  time  his  son, 
John  Cobb,  who  was  about  14  years  old, 
was  sick,  having  had  a  chill  on  that  day; 
but  his  sickness  was  not  thought  to  be  seri- 
ous. On  the  following  Tuesday  the  boy's 
condition  became  serious,  and  on  that  night 
it  became  so  alarming  that  the  family  de- 
cided to  notify  plaintiff  and  request  his  re- 
turn home.  In  pursuance  of  this  purpose, 
B.  S.  Cobb,  another  son  of  plaintiff,  went 
to  the  telegraph  office  of  appellant  In  the 
city  of  Houston  and  delivered  to  the  receiv- 
ing clerk  at  said  office  the  following  tele- 
gram to  be  sent  to  plaintiff  at  La  Porte: 
"To  3,  B.  Cobb,  Bay  Ridge,  La  Porte,  Texas. 
Come  at  once.  John  is  worse.  [Signed] 
Ei.  S.  Cobb."  This  telegram  was  received 
by  appellant's  agent  abont  10:80  p.  m. 

B.  S.  Cobb,  after  stating  that  he  first  tried 
to  communicate  with  his  father  by  tele- 
phone, testified  in  regard  to  sending  the 
telegram  as  follows:  "I  went  to  the  tele- 
graph office  and  sent  a  message  to  J.  E. 
Cobb.  That  Is  the  message  I  sent  (referring 
to  the  telegram  above  copied).  I  delivered 
that  message  to  the  company's  agent,  I  sup- 
pose. I  delivered  It  over  here  at  the  tele- 
graph office;  at  the  office  of  the  Western 
Union  Telegraph  Company  over  here  on 
Main  street  in  Houston,  Tex.  I  did  ask  the 
agent  what  the  charges  would  be  to  deliver 
that  message.  He  charged  me  40  cents  to 
send  It— to  deliver  it  after  it  got  to  La 
Porte.  I  did  explain  to  him  where  my  fa- 
ther was.  I  told  him  he  was  at  Bay  Ridge, 
iM  Porte,  Tex.  I  told  him,  I  asked  him, 
could  he  send  it  off,  and  he  told  me,  'Yes,' 
and  I  told  him,  well,  I  wished  he  would. 
The  boy  was  very  sick,  and  I  wished  he 
would  deliver  It,  and  I  wanted  him  to  come 


home.  What  he  said  about  delivering  It 
was,  he  told  me  all  right.  I  paid  the  fee  to 
send  It  to  La  Porte,  26  cents.  About  the 
charge  for  delivering  It  from  La  Porte  to 
Bay  Ridge,  he  told  me  40  cents.  I  asked 
him  and  paid  it  to  him.  I  paid  him  the 
money,  and  that  was  somewhere  about  10 
or  11  o'clock,  and  I  then  went  home.  The 
boy  was  very  had  off  whta  I  went  home,  he 
was  not  any  better  at  that  time.  The  next 
day  the  effort  I  made  to  communicate  with 
my  father  was:  I  waited  and  I  went  down 
to  the  office  here  frequently.  He  had  not 
come  In,  In  the  first  place.  I  lutd  not  heard 
anything  from  him,  and  I  went  to  the  of- 
fice and  asked  had  the  telegram  been  de- 
livered, and  they  said  'No,'  and  then  I  wait- 
ed around  there  for  awhile  for  to  hear  from 
him,  and  I  never  did  bear,  and  I  went  on 
home  and  told  my  mother  at  once.  The  rea- 
son, they  said,  they  had  not  delivered  it, 
they  could  not  find  him,  and  I  went  home 
and  told  my  mother  at  once.  That  was  be- 
tween 10  and  11  o'clock,  when  I  went  home, 
and  then  after  dinner,  about  1  o'clock  1 
reckon,  when  I  left  the  house,  she  told  me 
to  go  and  send  him  another  telegram.  When 
I  sent  the  second  telegram,  it  was  about  1 
o'clock,  somewhere  along  there.  After  send- 
ing that  last  telegram,  I  waited  around  the 
telegraph  office  until  about  5  o'clock  in  the 
evening,  waited  trying  to  hear  from  my  fa- 
ther, and  I  heard  he  had  got  the  telegram, 
and  I  went  home,  and  when  I  got  home  the 
boy  was  dead.  I  suppose  it  was  0  o'clock 
or  0:30  o'clock  that  same  night  that  my 
father  got  home.  I  was  not  there  when  my 
brother  died.  This  last  telegram  I  paid  for 
it,  to  send  It  there  Is  all  I  paid  for.  I  paid 
to  send  It  there,  I  mean  I  just  paid  for  the 
message,  the  message  fees  to  La  Porte, 
straight  message  fees.  I  did  not  pay  any 
special  charges  on  the  last  one.  On  the 
first  one  I  paid  special  charges  on  It  to  be 
delivered.  Before  I  sent  the  first  telegram 
on  the  night  of  the  IStb,  I  made  inquiry  of 
the  clerk  there  as  to  whether  it  could  be 
delivered  If  I  sent  a  telegram.  If  they  could 
deliver  it  That  was  my  understanding  of 
It,  It  was  to  be  delivered  that  night,  and 
after  that,  after  he  told  me  that,  I  wrote 
the  telegram  and  paid  him  for  It  to  go  and 
to  be  delivered  both." 

The  second  telegram  was  as  follows:  "J. 
E.  Cobb,  Bay  Ridge,  Texas,  John  Stradley 
residence:  Come  home  at  once.  John  is  very 
low.  [Signed]  E.  S.  Cobb."  The  first  tele- 
gram before  set  out  was  not  transmitted  to 
La  Porte  until  the  morning  of  June  14,  1905. 
The  Indorsement  upon  this  telegram  showri 
that  It  was  received  at  La  Porte  at  8:10 
a.  m.  on  June  14th.  It  was  not  delivered  to 
plaintiff  until  after  he  had  received  the 
second  telegram,  which  was  delivered  to  him 
between  2  and  3  o'clock  p.  m.  on  said  day. 

The  town  of  La  Porie  has  a  population  of 
about  600.    Bay  Ridge  is  a  well-known  resl- 
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dence  section  of  said  town  and  l8  sltoated 
about  two  miles  from  the  railroad  station, 
wbere  the  defendant  has  its  telegraph  oflSce. 
It  would  take  about  30  minutes  for  a  messen- 
ger to  carry  a  telegram  from  the  office  at 
La  Porte  to  Bay  Ridge.     Plaintiff  was  at 
work  at  Bay  Ridge  during  the  whole  of  the 
day  of  June  14tb  and  could  have  been  readily 
found  if  reasonable  Inquiry  had  been  made 
In  that  section  of  the  town ;  there  not  being 
many  houses  in  said  section.    When  plaintiff 
received  the  telegram  informing  him  of  the 
serions  condition  of  his  son,  he  at  once  in- 
quired as  to  when  the  first  train  would  leave 
for  Houston  and  was  advised  by  friends  who 
were  with  him  that  there  would  be  a  train 
that  evening,  and  that  he  could  reach  Hous- 
ton Just  as  soon  by  waiting  for  the  train  as 
he  could  by  going  by  private  conveyance,  and, 
acting  upon  this  suggestion,  he  waited  for 
the  train  and  arrived  in  Houston  between 
8  and  9  o'clock.     His  son  died  at>ont  half 
past  1  o'clock  that  evening.    If  the  telegram 
had  been  delivered  to  plaintiff  within  a  rea- 
sonable time  after  it  reached  La  Porte,  he 
could  have  reached  home  by  private  convey- 
ance some  time  before  his  son's  death.    While 
plaintiff  does  not  testify  In  express  terms 
that  be  would  have  immediately   gone  to 
the  bedside  of  his  son  upon  receipt  of  the 
telegram,  from  the  anxiety  which  he  showed 
to  reach  home  as  soon  as  he  heard  of  his 
serious  condition   and  the   undisputed   evi- 
dence as  to  the  affection  which  existed  be- 
tween the  father  and  son,  no  other  reason- 
able conclusion  can  be  drawn  than  that  he 
would  have  gone  to  him  as  soon  as  possible, 
and  the  undisputed  evidence  shows  that  he 
could  have  procured  a  horse  and  conveyance 
and  could  have  reached  home  by  such  con- 
veyance within  three  hours.     Shortly  after 
the  telegram  was  received  at  La  Porte  on 
the  morning  of  June  14th,  it  was  placed  in 
the  hands  of  N.  J.  Bonner,  a  hack  driver, 
who  promised  defendant's  agent  at  La  Porte 
to  deliver  it  to  plaintiff.    The  testimony  in 
the  record  as  to  the  efforts  of  Bonner  to 
make  prompt  delivery,  we  think  conclusively 
shows  that  he  was  negligent  in  such  under- 
taking, and  that,  if  any  reasonable  effort 
bad  been  made  to  deliver  the  telegram,  plain- 
tiff could  have  received  it  in  time  to  have 
reached  home  before  his  son's  death.    Plain- 
tiff was  at  Bay  Ridge  on  the  night  of  the 
13th  of  June,  and,  if  the  telegram  had  been 
sent  to  La  Porte  on  that  night,  he  could  have 
been  found,  and  the  telegram  delivered,  if 
there  bad  been  reasonable  diligence  on  the 
part  of  the  defendant  to  make  such  delivery. 
A  train  left  La  Porte  for  Houston  about  8 
a.  m.  on  the  morning  of  the  14th,  and,  if 
plaintiff  had  received  the  telegram  on  the 
sight  it  was  sent,  he  would  have  taken  this 
train  for  Houston  and  arrived  at  home  al>out 
9  a.  m. 

The  agent  of  defendant  at  Houston  who  re- 
ceived the  telegram  on  the  night  of  June 
13th  bad  DO  authority  to  contract  with  B.  S. 


Cobb  that  said  telegram  wonM  be  transmit- 
ted and  delivered  that  night  The  telegraph 
office  at  La  Porte  was  closed  at  the  time  the 
message  was  received  at  Houston,  and  it 
was  impossible  to  liave  transmitted  said  tel- 
egram before  8  a.  m.  on  June  14th.  The 
regnilation  of  the  defendant  as  to  office  hours 
at  La  Porte  was  reasonable. 

Under  appropriate  assignments  of  error, 
the  appellant  complains  of  the  charge  of  the 
court  submitting  to  the  Jury  the  issue  of  neg- 
ligence on  the  part  of  the  appellant  In  fall- 
ing to  transmit  and  deliver  the  telegram  on 
the  night  of  June  13th  under  the  special 
contract  alleged  to  have  t)een  made  with  the 
Houston  agent,  and  of  the  refusal  of  the 
court  to  charge  the  Jury,  at  appellant's  re- 
quest, that  the  failure  of  defendant  to  trans- 
mit the  message  on  the  night  of  June  13th 
was  not  negligence.  We  agree  with  appel- 
lant that  under  the  pleading  and  evidence  it 
could  not  be  held  liable  for  failure  to  trans- 
mit and  deliver  the  telegram  on  the  night  of 
June  13th,  and  that  issue  ought  not  to  have 
been  submitted  to  the  Jury. 

Conceding  for  the  sake  of  argument  that 
appellant  might  l>e  held  liable  on  the  special 
contract  to  deliver  the  message  on  the  night 
of  June  13th  notwitlistanding  Its  office  at 
La  Porte,  under  a  reasonable  rule  as  to  office 
hours,  was  closed  at  the  time  the  telegram 
was  received  for  transmission  at  Houston, 
and  it  was  therefore  impossible  to  send  it 
to  La  Porte  that  night,  it  could  not  be  lield 
upon  a  special  contract  of  this  kind  made  by 
an  agent  who  had  no  authority  to  make 
same,  and  the  undisputed  evidence  shows 
that  the  agent  of  appellant  who  it  is  claimed 
by  appellee  made  said  contract  had  no  such 
authority.  The  issue  of  estoppel  against 
appellant's  denial  of  the  authority  of  said 
agent  to  make  the  contract  based  upon  his 
apparent  authority  is  not  raised  by  the 
pleadings,  and  it  is  therefore  not  in  the  case. 
Trespalados  Rice  Co.  v.  Eidman,  41  Tex. 
Civ.  App.  642,  93  S.  W.  699.  This  error  In 
the  charge,  however,  does  not  require  or  au- 
thorize a  reversal  of  the  Judgment  t>ecanae 
the  undisputed  evidence  eetablishea  as  a  mat- 
ter of  law  that  appellant  was  negligent  In 
failing  to  nse  reasonable  care  to  make  time- 
ly delivery  ot  the  telegram  after  its  receipt 
at  La  Porte,  and  that  as  a  result  of  audi 
negligence  appellee  failed  to  see  his  son  be- 
fore ills  death  and  was  thereby  caused  to 
suffer  mental  pain  and  anguish  as  alleged  in 
his  petition.  Such  being  the  state  of  the 
evidence,  no  other  verdict  than  one  in  favor 
of  apjjellee  could  have  been  properly  render- 
ed, and  therefore  the  error  in  the  charge  was 
immaterial. 

There  is  no  merit  in  the  assigrnmeDt  assail- 
ing the  verdict  on  the  ground  that  It  is  ex- 
cessive. There  Is  nothhig  in  tlie  record  to 
raise  a  suspicion  that  in  arriving  at  the 
amount  of  their  verdict  the  Jury  were  influ- 
enced by  any  improper  motive,  and  the  siM 
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of  the  rerdlet  !■  not  snch  aa  to  jn8tif7  this 
conrt  to  oonieiiida  that  they  were  actuated  by 
any  Improper  motlTe,  or  that  the  amount 
awarded  was  not  the  result  of  their  un- 
Impassloned  and  unprejudiced  judgment  as 
to  what  amount  would  fairly  compenaate  ap- 
pellee for  the  wrong  sustained  by  him  through 
appellant's  negligence.  Telegraph  Co.  v. 
Sloas  (Tex.  Giv.  App.)  100  S.  W.  864. 

We  are  of  opinion  that  the  Judgment  of 
the  court  below  should  be  affirmed,  and  it 
has  been  so  ordered. 

Affirmed. 


HOUSTON  &  T.  C.  B.  CO.  t.  MALLOT.f 

(Court  of  Civil  Appeals  of  Texas.    March  19, 

1909.     Rehearing   Denied  April   8,   1909.) 

1.  Mastkb  ahd  Servant  d  160*)— Iwjttbiim 

TO    SEBVANT  —  NEOLIOIOTCE  —  FAJI.UBE  TO 

Wabn. 

In  action  for  injuries  to  servant,  defendant 
held  negligent  in  failing  to  warn  plaintiff  of 
the  danger  in  the  manner  in  which  the  work 
was  done. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  |  297;   Dec.  Dig.  |  150.*] 

2.  Masteb  and   Sebvant  (§  213*)— Ihjtjbiks 
TO  Sebvant— Assumed  Risk. 

Plaintiff  held  not  to  have  assumed  the  nsk 
of  injury  from  metal  flying  out  under  blows 
from  the  sledge  hammer  which  he  was  using 
under  directions  of  his  foreman. 

[Ed.  Note.^For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  {  5S8;  Dec  Dig.  I  213.*] 

8.  Masteb  and  Sebvant  ({  245*)- Injubieb 
to  Sebvant— Contbibutobt  Neowgence. 
Wher*  plaintiff  was  injured  bv  striking 
the  axle  of  a  railroad  locomotive  with  a  sledge 
hammer  in  accordance  with  the  direction  of  his 
foreman,  and  the  danger  was  not  so  patent  to 

glaintiff  as  to  justify  him  in  refusing  to  obey 
is  superior's  command  or  to  require  a  finding 
that  no  pmdent  man  would  have  undertaken  it, 
plaintiffs  act  of  obedience  was.  not  negligence. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  {I  781,  782;  Dec  Dig.  t 
245.*] 

^  Tbiai.  (S  260*)  —  Instructions  —  Bkfusai, 

OF  Request. 

Where  the  court's  main  charge  sufficiently 
presented  the  law  of  the  case  on  the  issues  in- 
volved, the  court  did  not  err  in  refusing  defend- 
ant's special  request. 

/E<d.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  I  651;   Dec.  Dig.  i  260.*] 

6.  AFFBAI.  and  XiBBOB  ({  1051*)— Rbceftior 
OP  BVIDBNOB— HaBICLESS   ERBOB. 

Admission  of  plaintiff's  statement  that  If 
metal  which  struck  his  eye  under  a  blow  from 
a  sledge  hammer  had  been  steel,  the  accident 
might  have  l>een  more  serious,  was  harmless 
error,  where  defendant  consented  to  the  intro- 
duction of  a  portion  of  plaintiff's  written  state- 
ment that  plaintiff  believed  it  was  a  particle 
of  lead  that  hit  him,  and  that  if  it  had  been 
steel  it  would  have  gone  through  the  plaintiff's 
head  further  than  it  did,  and  that  he  did  not 
think  it  could  have  been  a  piece  of  the  hammer. 
['Bi.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  )  4161 ;   Dec  Dig.  I  1051.*] 

Error  from  District  Court,  Harris  County; 
Norman   O.   Klttrell,  Judge. 


Action  by  Charles  P.  Malloy  against  the 
Houston  &  Texas  Central  Railroad  Company. 
Judgment  for  plaintiff,  and  defendant  brings 
error.    Affirmed. 

Baker,  Botts,  Parker  &  Garwood  and  Lane, 
Jackson,  Kelley  &  Walters,  for  plaintiff  in 
error.  Lovejoy  &  Parker,  for  defendant  In 
error. 

McMEANS,  J.  This  suit  was  brought  by 
Charles  P.  Malloy,  as  plaintiff,  against  the 
Houston  &  Texas  Central  Railroad  Company, 
to  recover  damages  for  personal  Injnrles  sus- 
tained by  him  while  in  its  employ.  The  plain- 
tiff alleged  that  he  was  employed  by  the  com- 
pany as  a  boiler  maker,  and  was  soit  from 
Houston  to  Austin,  November,  1905,  to  work 
on  certain  boilers  at  that  place;  that  while 
so  engaged  he  was  sent  for  by  one  Glass, 
foreman  of  the  company's  roundhouse  at 
Austin,  to  assist  In  adjusting  a  driving  wheel 
of  a  locomotive  on  the  axle  by  striking  with 
a  hammer  on  the  end  or  face  of  the  axle; 
that.  In  obedience  to  the  order  of  said  round- 
house foreman,  be  struck  with  great  force 
with  a  sledge  hammer  on  the  end  of  the 
axle,  and  thereby  caused  a  portion  of  lead, 
babbitt,  or  other  soft  metal  in  the  end  of 
tbe  axle  to  fly  or  spurt  out  and  strike  him 
in  the  eye,  causing  the  loss  of  one  eye.  The 
plaintiff  alleged  with  particularity  that  his 
injuries  "were  due  to  the  negligence  and 
carelessness  of  the  defendant,  its  agents, 
servants,  and  employes.  In  this:  That  pmm- 
tifl  was  not  employed  by  defendant  to  do  the 
character  of  work  which  he  was  required 
to  perform,  and  which  be  was  performing, 
when  injured;  that  the  work  involved  the 
danger  of  lead  or  babbitt  or  other  soft 
metal  flying  or  spurting  out  under  the 
blows  of  the  hammer,  and  was  more  perilous 
than  the  work  plaintiff  was  employed  to 
perform;  tbat  plaintiff  was  inexperienced  in 
said  work,  and  was  ignorant  of  the  danger 
of  said  metal  flying  or  spurting  out  under 
tbe  blows  delivered  by  him  on  tbe  end  or 
the  face  of  the  said  axle,  and  that  he  had 
not  equal  means  with  the  defendant  of 
knowing  tbe  danger;  tbat  defendant  and  its 
agents,  servants,  and  employes  In  charge  of 
the  said  work  knew,  or  in  the  exercise  of 
ordinary  care  would  have  known,  of  the 
danger,  and  they  knew,  or  in  tbe  exercise 
of  ordinary  care  would  have  known,  of  plain- 
tiff's '  inexperience  and  ignorance,  and,  so 
knowing,  they  wholly  failed  to  warn  him  of 
such  danger.  And,  In  this  connection,  plain- 
tiff further  alleges  that  tbe  method  employ- 
ed In  doing  the  work  was  not  tbe  one  usual- 
ly and  customarily  employed  in  such  cases; 
that  tbe  usual  methods  in  doing  said  work 
were  slackening  tbe  tire  of  the  wheel  by 
beating  the  same,  by  means  of  hydraulic 
pressure,  to  be  applied  in  the  regular  work- 
shops, etc.;  that  the  defendant  was  familiar 
with  such  methods,  and  had  the  facilities 
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(or  applying  fbe  same^  anfl  that  such  meth- 
ods InTOlved  no  peril  to  those  employed 
in  their  execution,  and  plaintiff  is  inform- 
ed that  defendant,  after  his  Injury,  did  in 
fact,  adjust  the  said  wheel  by  the  use  of  a 
sufficient  and  proper  method,  namely,  hy- 
draulic pressure."  The  defendant  answered 
by  general  demurrer,  general  denial,  and 
pleaded  assumed  risk  and  contributory  neg- 
ligence. A  trial  before  a  Jury  resulted  in  a 
verdict  and  Judgment  for  plaintiff  for  the 
sum  of  $6,000.  The  case  is  now  properly 
before  us  on  writ  of  error. 

The  evidence  Justifies  the  following  con- 
clusions of  fact:  Plaintiff  was  about  SO 
years  old,  and  bad  worked  several  years  in 
railroad  shops,  and  was  an  expert  boiler 
maker,  and  was  employed  In  tbat  capacity 
In  defendant's  railroad  shops  in  Houston. 
In  November,  1906,  several  days  before  bis 
injury,  he  had  been  sent  by  his  foreman,  at 
Houston,  to  Austin,  to  make  certain  repairs 
upon  boilers  of  locomotives  there,  and  direct- 
ed to  report  to  one  Glass,  the  defendant's 
foreman  at  Austin,  upon  his  arrival  This 
be  did,  and  was  put  to  work  by  Glass  upon 
the  boilers  be  was  sent  to  repair,  and  con- 
tinuously engaged  In  this  work  up  to  the  28th 
of  November,  1905,  when  the  foreman,  Glass, 
sent  for  him  to  assist  in  trying  to  force  In- 
to position  one  of  the  driving  wheels  of  a 
locomotive  that  had  moved  a  little  out  of 
line  on  the  axle.  The  axle,  when  originally 
made.  Is  turned  or  rounded  by  means  of  a 
lathe,  the  axle  being  held  by  appliances  at 
each  end  in  holes  called  "lathe  holes,"  that 
are  afterwards  filled  with  lead  or  babbitt 
metal,  which  conceals  tbe  hole  and  makes 
the  end  of  the  axle  smooth,  and  gives  it 
tbe  appearance,  after  it  Is  painted,  of  being 
solid.  Plaintiff  knew  tbat  lathe  holes  were 
in  tbe  ends  of  all  such  axles,  and  tbat  some 
of  these  boles  were  filled  with  lead  or  bab- 
bitt metal,  but  at  the  time  in  question  be  did 
not  think  of  it.  When  he  reached  the  en- 
gine he  found  tbe  foreman  and  some  of  his 
machinists  striking  the  end  of  the  axle,  and 
was  told  by  the  foreman  to  strike  with  the 
hammer  on  a  piece  of  iron  which  was  held 
against  the  end  of  the  axle;  but  this  he  de- 
clined to  do,  for  fear  that  the  iron,  being 
brittle,  would  break  under  tbe  force  of  his 
blows,  and  that  flying  particles  might  In- 
jure himself  or  some  of  tbe  others  present, 
and,  to  demonstrate  the  reasonableness  of 
bis  fear,  struck  the  iron  a  light  blow  which 
broke  It.  The  Iron  was  then  removed,  and 
plaintiff  was  directed  by  the  foreman  to 
strike  on  tbe  naked  end  of  tbe  axle,  which 
he  did,  without  the  hoped-for  result  Plain* 
tiff  then  suggested  the  use  of  a  ram,  and 
one  was  constructed;  but  tbe  piece  of  iron 
used  as  a  ram  was  too  light  to  answer  tbe 
purpose,  and  this  method  was  abandoned. 
The  foreman  again  directed  plaintiff  to  strike 
tbe  end  of  the  axle  with  the  hammer,  and 
although  the  latter  protested  that  his  efforts 
would  be  futile,  because  the  driving  wbeela 


were  plac«d  on  ttie  axles  by  hydraulic  pres- 
sure of  forty  or  fifty  thousand  pounds  and 
could  not  be  moved  by  tbe  method  employed 
by  the  foreman,  he,  in  compliance  with  the 
orders  of  the  foreman,  again  began  striking 
tbe  naked  end  of  tbe  axle,  and  on  deliver- 
ing the  last  blow  a  piece  of  lead  or  batibitt 
metal,  with  which  the  lathe  bole  was  filled, 
spurted  out,  striking  plaintiff  In  the  eye  with 
such  force  as  to  destroy  the  sight  and  to  re- 
quire the  removal  of  the  eye.  The  work 
which  plaintiff  was  called  npon  to  perform 
was  work  usually  done  by  machinists  and 
their  helpers,  and  not  by  boiler  makers, 
but  tbe  work  in  question  was  not  such  as 
required  any  special  skill  further  than  to 
strike  with  reasonable  accuracy  a  heavy 
blow  with  a  sledge  hammer.  It  was  not  in- 
frequently the  case  that  boiler  makers  would 
be  directed  by  their  superiors  to  do  certain 
kinds  of  work  usually  performed  by  machin- 
ists where  no  special  skill  was  required, 
and,  when  called  upon  by  the  proper  au- 
thorities to  do  such  work,  were  required  to 
obey.  Had  plaintiff  thought  about  it,  he 
would  have  known  that  tbe  soft  metal  was 
in  the  lathe  hole;'  but  he  bad  never  worked 
with  that  character  of  metal,  nor  had  he 
ever  done  that  character  of  work  before, 
nor  had  he  seen  it  done,  and  did  not  know 
that  the  metal  was  likely  to  fly  out  under 
the  force  of  the  blows.  The  foreman  did 
know  this,  however,  although  he  did  not 
think  of  It  at  tbe  time;  and  the  uncontra- 
dicted evidence  is  that  such  blows  delivered 
on  tbe  face  of  tbe  axle  frequently  caused  the 
soft  metal  to  spurt  out  with  such  force  as 
to  Injure  persons  near  by,  and  that  this  was 
known  to  machinists  generally.  Plaintiff 
was  unaware  of  this  danger,  and  the  fore- 
man did  not  warn  him  nor  did  he  take  any 
precaution  against  plaintiff  being  injured 
by  the  flying  out  of  the  metal.  It  was 
shown  that  the  reason  the  metal  flew  out 
was  because  plaintiff,  although  directed  to 
strike  as  near  the  center  of  the  face  of  the 
axle  as  possible,  did  not  strike  truly,  so 
that  the  face  of  the  hammer  did  not  en- 
tirely  cover  tbe  soft  metal  in  the  lathe  bole 
and  thereby  prevent  the  spurting  out  of  the 
metal,  but  that  with  a  hammer  weighing 
18  to  20  pounds  it  Is  impossible  to  strike  in 
the  same  place  every  time.  The  end  of  the 
axle  bad  been  painted,  and  the  lead  or  bab- 
bitt metal  was  not  visible  prior  to  the  blow 
that  caused  a  part  of  it  to  fly  out  and  injure 
plainUff. 

Under  these  facts  we  conclude  that  the 
plaintiff  was  not  guilty  of  contributory  neg- 
ligence In  striking  upon  the  axle  under  the 
circumstances,  nor  was  bis  injury  the  re- 
sult of  a  risk  assumed  by  him,  but  was  due 
to  the  negligence  of  defendant  In  falling  to 
warn  plaintiff  of  a  latent  danger  of  which 
the  plaintiff  did  not  know,  but  of  which  the 
defendant  knew,  or  in  the  exercise  of  ordi- 
nary care  should  have  known. 

By  Its  first  assignment  of  error  plaintiff 
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in  error  complains  of  the  refosal  of  the 
<x>art  to  give  Its  first  special  charge  Instmct- 
Ing  the  jury  that  under  the  undisputed 
facts  the  plalntUf  had  failed  to  show  any 
liability  on  the  part  of  the  defendant,  and 
to  return  a  verdict  for  defendant  It  Is 
urged  In  support  of  this  assignment  (1)  that 
the  testimony  being  undisputed,  and  the 
facts  being  such  that  ordinary  minds  could 
not  differ  In  concluding  that  no  actionable 
negligence  was  shown,  it  was  the  duty  of 
the  trial  court  to  direct  a  verdict  for  the 
defendant  as  requested  in  the  special  charge ; 
(2)  that  whatever  danger  there  was  of  the 
lead  or  babbitt  metal  flying  out  under  the 
blows  from  the  hammer  was  as  well  known 
to  plalntlfF,  as  open  to  his  observation,  as 
to  the  foreman,  and  there  being  no  defect  In 
the  Instruments  used,  and  the  flying  out  of 
the  lead  or  babbitt  metal  being  the  natural 
effect  of  a  blow  from  a  hammer  on  soft  met- 
al, the  resulting  injury  was  a  known  risk  or 
danger  ordinarily  Incident  to  such  work,  for 
which  the  defendant  was  not  liable;  and 
<3)  that  the  undisputed  testimony  showing 
that  the  flying  out  of  the  soft  metal  was  di- 
rectly caused  by  the  Improper  and  careless 
manner  In  which  plaintiff  struck  the  blows, 
not  on  the  center  of  the  axle  face,  his  own 
-careless  conduct  was  the  proximate  cause  of 
the  Injury,  and  be  was  not  ^titled  to  re- 
cover. - 

Tte  foregoing  findings  necessarily  dispose 
of  these  contentions  adversely  to  plaintiff  In 
error.  The  danger  to  which  plaintiff  was 
subjected  was  not  open  to  his  observation 
and  was  not  known  by  him,  but  was  known 
to  the  foreman,  who  was  the  representative 
-of  the  master.  Plaintiff  had  had  no  previous 
experience  In  that  kind  of  work,  further 
-than  that  he  knew  how  to  wield  a  sledge 
hammer;  and  he  was  employed  in  a  dlffer- 
■ent  department  of  the  service  from  those 
whose  duties  required  them  to  perform  such 
work,  yet  he  was  called  from  his  duties  and 
-ordered  to  perform  service  In  another  de- 
partment, which  order  he  was  required  to 
obey,  and  which  be  undertook  to  obey  with- 
out knowledge  of  the  danger,  and  was  giv- 
en no  warning  by  the  foreman. 

In  Railway  v.  Callbreath,  66  Tex.  626,  1 
S.  W.  622,  it  Is  said  by  our  Supreme  Court: 
"As  a  general  rule  It  Is  not  the  duty  of  the 
■employer  to  Instruct  him  (the  employ^)  as 
to  the  rules  of  the  service,  or  warn  him 
of  the  dangers  Incident  thereto,  unless  in- 
formation be  asked."  Railway  Company  v. 
Watts,  64  Tex.  568.  But  the  court  proceeds 
to  say:  "This  rule  Is  subject  to  some  quali- 
fications. It  was  held  by  the  court  In  the 
case  last  cited  that,  the  servant  being  inex- 
perienced and  ignorant  of  the  dangers  of 
the  service  upon  which  be  was  just  enter- 
ing. It  was  the  duty  of  the  company  to  have 
Informed  him  of  the  dangers.  The  law  Is 
thus  stated  by  9  well  known  text- writer: 
''When  there  are  hazards  Incident  to  an  occu- 
IMition,  which  Uw  master  knows  or  ought  to 


know,  It  Is  hla  duty  to  warn  the  servant  of 
them  fully,  and,  falling  to  do  so,  he  is  lia- 
ble to  him  for  any  Injury  that  he  may  sus- 
tain In  consequence  of  such  neglect;  and 
this  rule  applies  where  the  danger  or  hazard 
Is  patent,  If  through  youth,  lnexi)erlence,  or 
other  cause  the  servant  la  Incompetent  to 
fully  understand  the  nature  and  extent  of 
the  hazard.'  Wood  on  Master  and  Servant, 
714."  Railway  Company  v.  Rutland  (Tex. 
Civ.  App.)  101  S.  W.  531.  As  said  In  the 
case  last  dted:  "We  think  that  the  cor- 
rect rule  applicable  to  cases  where  the  dan- 
ger is  secret  and  extraordinary,  as  In  the 
present  case,  is  thus  stated  In  appellees' 
brief,  quoting  from  Labatt  on  Master  and 
Servant:  The  doctrine  which  may  be  re- 
garded as  representing  the  converse  of  the 
propositions,  discussed  in  the  preceding  sec- 
tions, is  that  a  master  is  prima  facie  bound 
to  Instruct  a  servant  as  to  all  risks  which 
are  abnormal  or  extraordinary,  and  at  the 
same  time  of  such  a  kind  that  the  servant 
cannot  be  held  chargeable  with  an  adequate 
comprehension  of  their  nature  and  extent,  or 
of  the  proper  means  by  which  to  safeguard 
himself.  The  presumption  Is  that  all  risks 
which  belong  to  this  category  are  not  known 
to  the  servant  Hence  the  question  whether 
the  servant  should  have  been  warned  is  al- 
ways for  the  jury,  where  the  evidence  is 
fairly  susceptible  of  the  construction  that 
the  peril  to  which  his  Injury  was  due  was 
one  of  this  description,  and  there  is  no  posi- 
tive evidence  tending  to  charge  blm  with  ac- 
tual or  constructive  knowledge  of  that  peril.' 
Labatt,  Master  and  Servant  H  240,  241; 
Bailey,  Master  and  Servant,  111  et  seq.,  124, 
125;  Mather  v.  Rlllston,  156  U.  S.  399,  15 
Sup.  Ct  464,  39  U  Ed.  464;  DowUng  v.  Al- 
len. 74  Mo.  13,  41  Am.  Rep.  298;  Perry  v. 
Marsh,  25  Ala.  659;  Smith  v.  Peninsular 
Car  Works,  6a  Mich.  501,  27  N.  W.  662,  1 
Am.  St  Rep.  542;  Fox  v.  Peninsular  Car 
Works,  84  Mich.  676,  48  N.  W.  203;  Mc- 
Oowan  V.  La  Plata,  etc..  Works  (O.  C.)  9 
Fed.  861;  KUegel  v.  Altken,  94  Wis.  432,  69 
N.  W.  67,  35  L.  R.  A.  251,  59  Am.  St  Rep. 
901;  W.  D.  Tel.  Co.  v.  McMuUen,  58  N.  J. 
Law,  155,  83  Atl.  384,  82  L.  R.  A.  353." 

Applying  this  rule  to  the  facts  of  the  pres- 
ent case,  we  think  the  evidence  was  suSS- 
dent  to  authorize  the  jury  to  find  that  plain- 
tiff in  error  was  negligent  in  falling  to  In- 
struct the  plaintiff  as  to  the  danger  In  the 
work  which  he  was  ordered  to  perform. 
Nor  do  we  think  that  the  plaintiff  was  guilty 
of  negligence  as  a  matter  of  law  in  the  man- 
ner in  which  he  struck  upon  the  face  of  the 
axle.  It  may  be  that  if  he  had  struck  truly 
in  the  center  the  metal  would  not  have 
spurted  out  but  the  fact  that  he  did  not 
so  strike  was  not  because  of  carelessness  up- 
on his  part  but  because  of  the  impossibility 
of  any  one  striking,  with  such  an  implement 
In  the  same  place  at  every  blow.  There  is 
nothing  In  the  facts  of  this  case  to  justify 
the  court  in  taking  the  case  from  the  Jury. 
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The  danger  of  itrlUng  apon  the  axle  was 
not  so  patent  to  plaintiff  as  to  Justify  blm  In 
refusing  to  obey  the  command  of  bis  superi- 
or, or  to  render  snch  obedience  an  act  of 
negligence  under  the  circumstances.  "Where 
an  act  is  done  by  one  In  obedience  to  the 
order  of  his  foreman,  the  law  will  not  de- 
clare the  act  of  obedience  negligence  per  se, 
unless  the  danger  of  obeying  the  order  was 
so  obrlous  and  glaring  from  the  servant's 
standpoint  at  the  time  he  undertook  to  obey 
it  that  no  prudent  man  would  have  under- 
taken It,  but  will  leave  it  to  the  Jury  to  say 
whether  he  ought  to  have  obeyed  It  or  not" 
Railway  v.  Wray,  43  Tex.  CHv.  App.  380.  96 
S.  W.  74,  16  Tex.  Ct  Eep.  679;  Hallway 
Company  r.  Fuente,  30  Tex.  GlT.  App.  246, 
70  S.  W.  362,  6  Tex.  Ot  Rep.  957. 

There  are  a  number  of  assignments  of 
error  complaining  of  the  charge  of  the  court 
and  the  action  of  the  court  In  refusing  spe- 
cial charges.  We  think  the  main  charge  of 
the  court  sufficiently  presented  to  the  Jury 
the  law  of  the  case  upon  the  issues  Involv- 
ed. In  our  Judgment  it  contains  no  errors 
of  which  the  plalntUt  in  error  can  complain, 
and  sufficiently  embraces  the  law  applicable 
to  the  facts  proved  as  to  render  the  request- 
ed special  charges  wholly  unnecessary.  The 
charge  of  the  court,  omitting  various  defini- 
tions, is  as  follows: 

"Now,  therefore,  if  you  shall  believe  from 
a  preponderance  of  the  evidence  that  plain- 
tiff, while  at  work  for  defendant  on  certain 
of  its  boilers  at  Austin,  Texas,  was  sent  for 
by  Charles  Olass,  foreman  of  defendant's 
roundhouse  at  Austin,  and  ordered  by  said 
Glass  to  strike  with  a  sledge  Iiammer  with 
great  force  upon  the  end  or  face  of  the 
axle  or  Journal  of  a  locomotive,  and  believe 
there  was  lead  in  a  hole  in  the  end  of  the 
said  axle  or  Journal,  and  that  the  striking  by 
plaintiff  caused  a  portion  of  the  lead  to  fly 
or  spurt  out  and  strike  plaintiff  in  his  right 
eye,  and  injure  the  eye  so  that  the  same 
had  to  be  and  was  thereafter  removed;  and 
you  further  believe  from  a  preponderance 
of  the  evidence  that  the  said  Glass,  as  fore- 
man of  defendant's  roundhouse,  had  au- 
thority to  order  plaintiff  to  strike  upon  the 
axle  or  Journal,  and  you  believe  that  plaintiff 
was  caused  to  strike  thereupon  by  the  order 
of  said  Glass,  and  that  in  so  doing  he  did 
that  which  a  man  of  ordinary  prudence 
would  have  done  under  the  circumstances, 
and  you  believe  that  the  flying  or  spurting 
out  of  the  lead  under  the  blows  delivered 
by  plaintiff  and  strildng  him  in  the  eye,  If  it 
did  that,  was  a  latent  or  secret  danger  in- 
cident to  the  said  work  of  striking,  and  be- 
lieve that  the  said  danger,  if  any,  was 
known  to  the  defendant  and  the  said  Glass 
before  the  said  strlldng,  and  believe  that 
the  said  danger,  if  any,  was  unknown  to 
plaintiff  at  the  time  of  the  said  striking,  and 
would  not  have  been  known  to  him  in  the 
exercise  of  ordinary  care  at  said  time,  and 
believe   that   the   said   Glass,   In   ordering 


plaintiff  to  strike  npon  the  said  axle  or  Jour- 
nal, if  he  did  that,  rested  under  a  duty  to 
plaintiff  to  warn  him  of  die  said  danger,  if 
yon  find  there  was  such  danger,  and  believe 
he  failed  to  give  him  such  warning,  and  that 
in  so  falling  he  was  guilty  of  negligence  as 
that  term  has  been  hereinbefore  defined  to 
you,  and  you  believe  that  such  negligence.  If 
any,  was  the  proximate  cause  of  plaintiff's 
injury,  and  you  do  not  find  that  plaintiff 
assumed  the  risk  of  injury,  or  was  himself 
guilty  of  contributory  negligence,  as  herein- 
after explained  to  yon— you  will  return  a  ver- 
dict for  plaintiff,  but,  unless  you  so  find, 
you  will  return  a  verdict  for  defendant. 

"If,  however,  yon  do  not  find  from  a  pre- 
ponderance of  the  evidence  that  plaintiff  was 
caused  to  lose  his  eye  by  lead  flying  or  spurt- 
Ing  out  of  a  hole  in  the  end  of  the  axle  or 
Journal  under  the  striking  of  plaintiff;  or 
if  you  do  believe  that  he  lost  his  eye  from 
such  cause,  but  do  not  believe  such  action  of 
the  lead  was  a  latent  or  secret  danger,  or 
if  you  believe  that  the  said  danger.  If  any, 
was  unknown  to  the  said  Glass  and  would 
not  have  been  known  to  him  In  the  exer- 
cise of  ordinary  care;  or  if  you  believe  the 
danger  was  not  of  such  character  as  to  im- 
pose upon  the  said  Glass,  when  he  ordered 
plaintiff  to  strike  upon  the  said  axle  or 
Journal,  if  he  did  that,  the  duty  to  warn 
him  thereof  in  the  exerdse  of  ordinary  care; 
or  if  you  believe  plaintiff  bad  equal  means 
with  defendant  of  knowing  the  danger,  if 
any — you  will,  without  inquiring  further, 
return  a  verdict  for  defendant. 

"Or  if  you  b^eve  the  strildng  was  at- 
tended  by  a  latent  or  secret  danger,  but  yet 
you  believe  that  the  plaintiff  knew  thereof, 
or  in  the  exercise  of  ordinary  care  would 
necessarily  have  known  thereof;  or  If  you 
believe  the  said  danger,  if  any,  was  open  to 
ordinary  observation,  or  was  patent  or  ob- 
vious— then  in  either  such  case  he  assumed 
the  risk  of  Injury  therefrom,  and  you  will 
return  a  verdict  for  the  defendant. 

"Or  if  you  believe  from  a  preponderance 
of  the  evidence  that  plaintiff  carelessly  and 
recklessly  struck  upon  the  axle  or  Journal 
and  upon  the  lead  or  other  soft  metals  there- 
of in  such  manner  and  with  such  force  as 
to  cause  his  Injury,  as  that  in  so  doing  be 
was  guilty  of  'contributory  negligence,'  you 
will  also  return  a  verdict  for  defendant. 

"Or,  if  you  believe  that  the  accident  which 
occurred  to  plaintiff  was  one  which  arose 
from  the  ordinary  risks  of  the  business  in 
which  he  was  engaged,  you  will  And  for  de- 
fendant 

"Or,  if  you  believe  the  plaintUTs  injury 
was  the  result  of  an  accident,  you  will  also 
return  a  verdict  for  defendant 

"Or  if  you  find  that  the  plaintiff  has  fail- 
ed to  prove  by  a  preponderance  of  the  evi- 
dence that  the  injury  to  his  eye  was  caused 
by  a  piece  of  lead  or  babbitt  or  other  soft 
metal  which  was  in  the  end  of  the  Journal 
strildng  him  in  the  eye^  or  U  lie  has  failed 
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to  prove  by  a  prq>onderance  of  the  evidence 

what  missile  struck  him  and  where  It  came 
from,  you  will  find  for  defendant." 

PlalntifT  in  error's  fourth  assignment  Is 
as  follows:  "The  court  erred  In  permitting 
the  plaintiff  to  testify,  over  the  objection  of 
the  defendant,  that.  If  the  missile  which 
struck  him  In  the  eye  had  been  a  piece  of 
steel  off  of  the  hammer,  It  would  hare  pro- 
duced a  more  serious  injury  than  that  which 
occurred  to  him;  because  the  plaintiff  testi- 
fied that  he  did  not  know  what  struck  blm 
In  the  eye,  and  this  question  and  answer 
elicited  merely  an  Inference,  based  upon  his 
opinion,  and  should  not  have  been  permitted 
to  go  to  the  Jury  as  evidence." 

Plaintiff  alleged,  and  was  then  endeavor- 
ing to  prove,  that  the  missile  that  injured 
bim  was  a  piece  of  lead  or  babbitt  metal 
that  flew  out  of  the  lathe  holes  under  the 
force  of  his  blows.  While  testifying  In  his 
own  behalf,  be  was  asked  by  his  counsel:  "If 
that  had  been  a  piece  of  steel  off  of  the 
hammer,  what  would  have  been  the  result?" 
and  was  permitted,  over  the  objection  of  de- 
fendant, to  reply:  "It  might  have  been  more 
serious."  If  the  evidence  was  not  compe- 
tent, and  upon  this  we  make  no  decision,  we 
think  that  Its  admission  was  harmless  error, 
because  it  seems  clear  the  defendant  waiv- 
ed the  objection  by  consenting  for  plaintiff 
to  introduce  in  evidence  the  following  portion 
of  his  written  statement,  made  at  the  in- 
stance of  defendant  soon  after  be  was  hurt: 
"After  hitting  several  times,  a  piece  of 
metal  flew  and  hit  me  In  the  eye.  It  is  my 
Idea  it  was  a  particle  of  lead  that  hit  me. 
I  think,  had  it  been  steel.  It  would  have 
gone  through  my  bead  further  than  it  did. 
I  do  not  hardly  think  it  could  have  been  a 
piece  of  the  hammer,  as  the  Journal  (axle) 
was  of  sufilcient  width  so  that  I  would  not 
hit  an  edge  which  might  have  slivered  it." 
The  defendant  then  introduced  in  evidence 
the  whole  of  the  statement.  Including  the 
portion  above  set  out  The  assignment  is 
overroled. 

We  are  of  the  opinion  that  plaintiff  in  er- 
ror's assignments  present  no  reversible  er- 
rors, and  the  Judgment  of  the  district  court 
Is  affirmed. 

Affirmed. 


MAYES  V.  MILLER  et  al. 

<Conrt  of  Civil   Appeals   of  Texas.     April   7, 
1909.) 

Vbndob  akd  Pubchaseb  (S  85*)— Consideba- 
TiON — Agbkexxrt  to  Besci^d. 

A  deed  to  land  purchased  under  an  agree- 
ment to  refund  the  money  if  the  vendor  does 
not  dig  an  oil  well  on  neighboring  land  is  a 
sufficient  consideration  for  the  promise  of  the 
vendor  to  refund  the  purchase  money,  and  a 
rescission  of  the  contract  of  sale  and  a  transfer 
of  the  property  back  to  the  vendor  constitutes 


a  sufficient  consideration  for  a  promise  to  re- 
turn the  purchase  money. 

[Ed.  Note. — For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  {{  141-143;   Dec.  Dig.  I 

Appeal  from  Harris  Connty  Court;  A.  BS. 
Amerman,  Judge. 

Action  by  W.  H.  Miller  and  another 
against  A.  B.  Mayes.  Judgment  foi*  plain- 
tiffs, and  defendant  appeals.    Affirmed. 

Masterson,  Atkinson  &  Masterson,  for  ap- 
pellant. Baker,  Botts,  Parker  &  Garwood, 
for  appellees. 

FLY,  J.  This  is  a  salt  instituted  by  W. 
H.  Miller  and  T.  T.  Cotman  to  recover  of 
appellant  the  sum  of  $625,  alleged  to  be  due 
by  appellant  on  a  weitten  promise  to  pay 
the  same.  The  cause  was  tried  by  the  court 
and  Judgment  rendered  in  favor  of  appellees. 

It  appears  that  appellant  for  himself  and 
others,  sold  to  appellees  2%  acres  of  land  In 
Matagorda  connty  for  $625,  which  was  paid 
by  them.  It  appears  from  letters  written 
by  appellant  that  he  had  promised  to  dig  an 
oil  well  on  land  near  that  be  sold  to  appel- 
lees, and  that  If  he  did  not  be  would  refund 
the  purchase  money.  He  did  not  have  the 
well  dug,  and  agreed.  If  appellees  would 
send  a  deed  to  the  land  and  a  check  for  the 
amount  that  he  would  pay  it  The  deed 
and  check  were  sent  and  appellant  failed  to 
pay  the  amount  due  by  him  on  his  promise. 
He  admits  that  he  made  the  promise  to  re- 
fund the  money,  but  did  not  do  so  because 
he  had  failed  to  sell  the  land  to  another 
party. 

The  deed  to  the  land  was  a  sufficient  con- 
sideration for  the  promise  to  refund  the 
money.  The  land  may  not  have  been  worth 
the  amount  appellant  agreed  to  pay  for  it  - 
but  that  would  not  destroy  the  considera- 
tion. Appellant  got  that  amount  for  the 
land,  and  cannot  avoid  bis  repurchase  on 
the  ground  of  a  want  of  consideration.  A 
rescission  of  the  contract  of  sale  and  a  trans- 
fer of  the  property  back  to  appellant  con- 
stituted a  sufficient  consideration  for  the  re- 
turn of  the  purchase  money,  when  it  was 
voluntarily  agreed  to  by  appellant.  It  would 
not  matter  what  appellees'  reason  was  for 
desiring  to  reconvey  the  property  to  appel- 
lant The  latter  agreed  to  the  reconveyance, 
and  agreed  to  repay  the  money  they  had 
paid  him  for  the  land. 

The  Judgment  is  affirmed. 


LEWRIGHT  et  al.  v.  TRAVIS  COUNTY. 

(Court  of  Civil  Appeals  of  Texas.     March  24, 

1909.    Rehearing  Denied  April  21,  1909.) 

Public  Lands  (8  175*)— Corflictino  Sue- 
VBTS  —  Lands  Bklonoino  to  States  — 
Texas 

Rev!  St  1885,  art  4268,  provides  that  the 

surveys  of  all  county  school   lands   heretofore 
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made,  end  npon  which  patents  have  issned, 
are  declared  valid,  and  the  titles  to  the  lands 
within  their  lines  are  vested  in  the  counties  for 
which  the  same  were  made,  and  in  all  such 
surveys  the  calls  for  distance  shall  control  calls 
for  natural  objects  when  the  calls  for  distance 
will  give  the  quantity  of  land  intended  to  be 
included  in  the  survey  and  the  calls  for  natural 
objects  will  not.  Held,  that  the  boundaries  of 
the  survey  of  school  land  will  be  determined  by 
the  field  notes,  and  the  calls  of  the  survey  will 
not  be  affected  by  a  mistake  of  the  surveyor, 
and  the  ordinary  rules  of  ascertaining  the  effect 
of  calls  will  not  affect  the  right  of  the  county 
to  all  of  the  lands  embraced  in  any  of  the  calls 
in  the  field  notes  which  can  be  ascertained  with 
certainty,  although  the  survey  ao  constructed 
will  contain  an  excess,  and  it  is  permissible  in 
ascertaining  the  boundaries  of  school  lands  to 
run  a  reverse  course  from  that  stated  in  the 
field  notes,  where  such  a  method  recognizes  the 
controlling  influence  of  Ijbe  only  calls  the  iden- 
tity of  which  is  clearly  established. 

[Ed.  Note.— For  other  cases,  see  Public  Lands, 
Cent  Dig.  SS  555-670;    Dec  Dig.  §  175.»] 

Appeal  from  District  Court,  Travis  Coun- 
^;  Chas.  A.  Wilcox,  Judge. 

Action  by  J.  M.  Lewrlght  and  others  against 
Travis  County.  Judgment  for  defendant,  and 
plaintiffs  appeal.    Affirmed. 

James  &  Yeiser,  for  appellants.  John  W. 
Brady,  Ca  Atty.,  D.  W.  Doom,  and  D.  H. 
Doom,  for  appellee. 


FISHER,  C.  J.  This  Is  an  action  of  tres- 
pass to  try  title,  brought  by  the  appellants 
against  Travis  county  to  recover  certain  lands 
described  in  plaintiffs'  petition. 

The  defendant  answered,  claiming  title 
to  a  part  of  the  land  described  In  the  plain- 
tiffs' petition,  and  disclaimed  as  to  other 
lands  not  contained  within  the  boundaries 
of  the  Travis  county  school  survey.  The 
answer  In  this  respect  Is  as  follows:  "That 
the  defendant  disclaims  all  Interest  In  or 
claim  to  any  part  of  the  land  sued  for  by  the 
plaintiffs,  except  that  part  included  In  all  that 
certain  tract  of  land  lying  and  being  situated 
In  the  county  of  Throckmorton  (formerly  in 
the  county  of  Cooke),  In  the  state  of  Texas, 
viz.:  Four  leagues  of  land,  situated  and  de- 
scribed as  follows:  In  Cooke  county  on  the 
Salt  fork  of  the  Brazos  about  28  miles  north 
CO"  west  of  Fort  Belknap,  by  virtue  of  an 
act  of  Congress  of  the  late  republic  of  Texas, 
entitled  an  act  appropriating  certain  lands 
for  the  establishment  of  a  general  system  of 
education,  approved  January  26,  1S39,  be- 
ginning 1,944  varas  north  of  the  southwest 
corner  of  a  one-third  league  survey  No.  9, 
a  stake  from  which  a  mesquite  marked  X 
bears  south  44%'  W.,  28  varas,  another  fork- 
ed marked  X  bears  S.  12'  W.,  44  vrs.,  thence 
west  10,000  varas  to  a  pile  of  stones,  from 
which  a  mesquite  marked  X  bears  N.  64°  W., 
35  vrs.,  another  marked  X  bears  S.  73"  W., 
100  varas,  a  round  mound  bears  S.  1S>4°  E., 
2,200  varas;  thence  south  10,000  varas  to  a 
stake  in  prairie,  from  which  a  mesquite 
marked  X  bears  S.  40°  B,  40  varas  and  an- 


other forked  marked  X  bears  8.  61%'  W.,  40 
varas.  Thence  east  10,000  varas  to  a  stake 
on  the  north  boundary  line  of  Colony  survey. 
Thence  north  at  1,283  varas  pass  the  south- 
west corner  of  survey  No.  7  of  1,280  acres, 
10,000  varas,  to  the  place  of  beginning.  That 
as  to  all  of  the  said  land  sued  for  Included 
In  the  said  four  leagues  of  land  hereinbefore 
described,  the  said  defendant  denies  all  and 
singular  the  allegations  contained  In  the  said 
amended  original  petition,  and  says  that  It 
is  not  guilty  of  the  said  supposed  wrongs.  In- 
juries, and  trespasses,  or  any  of  them,  laid 
to  Its  charge  In  the  said  amended  original 
petition,  as  therein  stated,  and  of  this  It 
puts  Itself  upon  the  country  and  prays  judg- 
ment." 

This  survey  Is  known  as  the  Travis  county 
school  land,  title  to. which  Is  alleged  and 
claimed  by  the  defendant  This  land  was 
surveyed  according  to  the  field  notes  as 
stated  In  defendant's  answer  for  Travis 
county  In  1854,  and  a  patent  therefor,  as  de- 
scribed In  the  field  notes,  was  issued  on  the 
16tb  day  of  October,  1856.  The  lands  claim- 
ed by  the  defendant  were  surveyed  In  1888, 
and  patent  Issued  In  that  year.  The  plain- 
tiffs' surveys  called  to  commence  at  the 
southwest  corner  or  the  south  line  of  the 
Travis  county  school  land.  It  Is  conceded 
by  both  parties,  and  the  case  was  so  treated 
In  the  trial  court,  that  the  question  In  con- 
troversy, and  the  one  to  be  determined.  Is 
the  whereabouts  of  the  true  location  of  the 
south  line  of  the  Travis  county  school  land. 
Plaintiffs  contend  that  this  south  line  should 
be  located  running  east  from  the  southwest 
corner  of  the  Travis  county  school  lands 
where  this  •corner  would  be  established  by 
course  and  distance  called  for  In  the  field 
notes  from  the  northwest  corner  of  the  sur- 
vey. There  can  be  no  question  but  what 
this  northwest  comer  Is  well  established, 
and  Its  whereabouts  can  be  ascertained  from 
the  round  mound  called  for  In  the  field 
notes.  The  defendant  contends  that  the  south 
line  of  the  Travis  county  school  land  should 
be  established  to  coincide  with  the  calls  In 
the  field  notes  for  the  north  boundary  line 
of  the  Colony  surveys.  It  Is  a  fact  well  es- 
tablished, and  about  which  there  Is  no  con- 
troversy, that  the  Colony  lines  called  for  are 
well  established  and  can  be  found  upon  the 
ground.  The  verdict  of  the  Jury  was  general 
In  favor  of  the  defendant,  and  upon  that 
verdict  the  court  rendered  Judgment  estab- 
lishing the  south  line  of  the  Travis  county 
school  land  In  accordance  with  the  contention 
of  the  appellee.  If  the  Judgment  of  the  court 
can  be  maintained  In  so  establishing  the 
south  line,  the  appellee  Is  entitled  to  recover 
all  of  the  land  sued  for  by  the  plaintiffs,  ex- 
cept that  to  which  the  disclaimer  applies. 

The  assignments  of  error  raise  a  number 
of  Interesting  questions  which  the  view  that 
we  take  of  the  case  renders  It  nnnecessa- 
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ly  that  we  ■honld  dedde.  We  think  the  dis- 
position of  this  case  Is  controlled  by  arti- 
cle 4268  of  the  Revised  Statutes  of  1895  as 
constroed  and  applied  In  Steward  y.  Cole- 
man County,  95  Tex.  446,  67  S.  W.  1016, 
which  law  was  In  force  at  the  time  the  ap- 
pellants' location  and  surveys  were  made. 
The  case  cited  was  before  this  court  and  will 
be  found  reported  In  65  S.  W.  S84.  It  in- 
volved the  location  of  the  lines  of  a  part  of 
the  Coleman  county  school  lands.  Our  opin- 
ion, which  Is  referred  to  as  possibly  stat- 
ing the  field  notes  more  fully  than  the  opin- 
ion of  the  Supreme  Court,  shows  that  the 
beginning  corner  of  that  survey  was  the  north- 
west comer  of  the  Samuel  T.  Belt,  and  called 
for  course  and  distance  for  a  certain  point, 
and  also  for  the  north  line  ef  the  Montez 
survey  and  of  other  surveys.  The  distance 
called  for  did  not  reach  the  lines  of  the  other 
surveys  called  for  and  fell  short  about  400 
varas.  A  strip  of  that  width  was  subse- 
quently located  and  claimed  by  the  appel- 
lants Steward  and  others;  he  contending 
that  the  calls  for  course  and  distance  should 
control  over  the  lines  of  the  other  surveys 
called  for.  The  only  comer  actually  estab- 
lished on  the  ground  was  the  beginning  cor- 
ner, and  from  that  point  the  calls  and  sur- 
veys were  made  by  projection.  Steward  re- 
covered In  the  conrt  below,  but  we  reveled 
and  rendered  judgment  In  favor  of  Coleman 
county,  holding  to  the  effect  that  the  calls 
for  the  other  surveys  would  control  the  calls 
for  course  and  distance,  and  that  the  south 
line  of  the  Coleman  surveys  should  be  es' 
tablished  on  the  north  line  of  the  surveys 
called  for,  thereby  holding  that  there  was  no 
vacancy  between  the  Coleman  county  sur- 
veys and  that  tier  of  surveys.  Our  Judgment 
of  rendition  in  favor  of  the  county  was  based 
upon  the  superiority  of  the  calls  of  the  river 
surveys,  and  we  determined  the  question  as 
we  would  any  ordinary  case  of  boundary 
where  county  school  lands  were  not  Involved. 
The  Supreme  Court  granted  a  writ  of  er- 
ror and  afiBrmed  the  Judgment  of  this  court, 
but  upon  a  different  ground  indicated  in  its 
opinion,  wherein  they  applied  the  article  of 
the  statute  referred  to.  So  much  of  the 
opinion  that  relates  to  this  question  is  as  fol- 
lows: 

"As  before  stated,  the  writ  of  error  was 
granted,  because  It  was  thought  there  was 
error  in  the  holding  of  the  Court  of  ClvU  Ap- 
peals that,  upon  the  uncontradicted  facts, 
the  land  in  question  was  included  in  the 
plaintiff's  survey,  and  in  the  rendition  of 
Judgment  for  plaintiff.  We  have  concluded 
that  the  Judgment  was  justtfled  by  the  pro- 
visions of  the  statute  (article  4260,  Rev.  St 
1885)  which  escaped  our  attention  when  we 
granted  the  writ;  and  we  may  add  that, 
when  the  facts  are  fully  understood,  it  is  by 
no  means  clear  that,  without  such  a  statute, 
the  Judgment  would  be  wrong.  The  provi- 
sion is  as  follows:  'Art  4268.  The  surveys 
of  all  county  school  lands  heretofore  made. 


either  actually  on  the  ground  or  by  protrac- 
tion, and  returned  into  the  General  Land 
Office  according  to  law,  and  upon  which  pat- 
ents have  issued,  are  hereby  declared  valid 
surveys,  and  the  titles  to  the  lands  Included 
within  the  lines  of  said  surveys,  as  returned 
to  the  General  Land  Office,  are  hereby  vest- 
ed In  the  counties  for  which  the  same  were 
made;  and  In  all  such  surveys  the  calls  for 
distance  shall  have  precedence  and  control 
calls  for  rivers  or  natural  objects  when  the 
call  for  distance  will  give  the  quantity  of 
land  intended  to  be  included  in  the  survey 
and  the  calls  for  natural  objects  or  rivers 
will  not;  provided,  this  law  shall  not  divest 
any  vested  right.' 

"To  show  Its  application  a  general  state- 
ment of  a  rather  complicated  state  of  facts 
is  necessary.  Coleman  county  school  sur- 
vey No.  91,  Intended  by  the  surveyor  to  em- 
brace a  league,  was  made  upon  a  body  of 
vacant  land  lying  between  two  tiers  of  old- 
er surveys;  those  on  the  south  bordering  on 
the  Colorado  river  and  being  separated  from 
those  on  the  north  by  the  intervening  va- 
cancy. There  was  no  actual  survey  of  the 
lines  of  survey  No.  91  beyond  the  finding  of 
one  of  the  corners  of  the  northern  tier  of 
surveys.  Beginning  at  this  comer,  the  sur- 
veyor merely  platted  in  between  the  older 
surveys  the  land  which  he  Intended  to  ap- 
propriate, calling  for  their  lines  and  comers 
and  giving  the  courses  and  distances  which 
he  believed  would  reach  them.  The  field 
notes  and  a  sketch,  showing  this  action  and 
representing  the  land  taken  up  by  him  as 
occupying  the  whole  of  the  space  between 
the  northern  and  southern  surveys,  he  re- 
turned to  the  land  office,  and  a  patent  was 
issued  giving  the  field  notes  so  returned. 
The  evidence  shows  that  the  distances  from 
the  northern  surveys  to  those  on  the  south, 
as  given  In  these  field  notes,  do  not  reach 
the  northern  boundaries  of  the  latter,  and 
that.  If  these  calls  for  distance  are  to  con- 
trol in  locating  the  southern  boundary  of 
survey  No.  91,  it  does  not  include  most  of 
the  land  in  controversy ;  while,  if  the  calls 
for  the  lines  of  the  river  surveys  are  to 
govern,  all  of  the  space  between  the  older 
surveys  Is  taken  up.  The  evidence  further 
shows  that  the  surveyor  before  platting 
survey  No.  91,  In  order  to  ascertain  the  dis- 
tances between  the  northern  and  southern 
surveys,  ran  a  line  between  two  of  them 
west  of  the  point  where  he  afterwards  fixed 
the  western  boundary  of  the  league  in  ques- 
tion. In  so  doing  be  started  at  a  point 
which  he  supposed  to  be  the  northeast  cor- 
ner of  one  of  the  river  surveys,  but  which 
was  in  fact  401  varas  north  of  the  true  cor- 
ner. In  extending  his  line  north  from  this 
point  he  located,  as  he  supposed,  the  north- 
west comer  of  that  one  of  the  southern  sur- 
veys which  at  this  place  bordered  on  the 
vacant  tract  ai>d  there  erected  a  mound  for 
the  corner  of  the  two.    It  thus  resulted  that 
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fhis  comer  "was  fixed  401  yaras  too  far 
nortb,  and  the  vacant  tract  was  tbns  aa- 
snmed  to  be  too  narrow.  The  line  thus  run 
on  the  ground  wag  not  made  one  of  the  lines 
of  survey  No.  91,  nor  are  any  of  the  comers 
which  the  surveyor  thus  mistakenly  estab- 
lished called  for  or  referred  to  In  the  field 
notes  of  that  survey,  and  his  error  Is  no  way 
indicated  in  bis  return  to  the  land  office. 
The  only  influence  which  the  running  of  this 
preliminary  line  had  upon  the  subsequent 
work  of  platting  survey  No.  91  was  to  cause 
the  surveyor  to  mistake  the  width  of  the  va- 
cancy and  to  include  In  the  league  survey 
an  excess  of  about  1,500  acres,  if  his  calls 
for  the  lines  of  the  river  surveys  are  re- 
garded. 

"We  are  relieved  by  the  statute  of  the  ne- 
cessity of  determining  what,  upon  general 
principles,  should  be  the  proper  construction 
of  this  office  work.  The  language  used  in 
the  statute  vesting  in  the  counties  the  titles 
to  the  lands  Included  within  the  lines  of  said 
surveys,  as  returned  to  the  General  Land 
Office,'  applies  exactly  to  the  question  before 
us.  By  the  description  returned  to  the  land 
office,  the  lines  of  this  survey  are  the  same 
as  the  lines  of  the  older  grants.  There  is 
nothing  In  this  description  to  raise  any 
question  as  to  the  mistake  of  the  surveyor 
or  to  suggest  any  other  lines  than  those  ex- 
pressly given.  The  land  Included  In  these 
lines  appears  on  the  face  of  the  field  notes 
to  be  all  that  lies  between  the  two  tiers  of 
surveys  called  for,  and  the  express  language 
of  the  statute  governs.  The  fact  that  the 
rule  laid  down  is  made  to  apply  to  surveys 
made  actually  on  the  ground,  as  well  as  to 
those  made  by  protraction,  shows  that  the 
Legislature  intended  to  prescribe  one  broad 
general  rule  to  the  construction  of  grants 
of  school  lands  to  counties,  and  that  rule  Is 
that  the  land  Included  In  the  patents  shall 
be  bold  to  be  that  included  in  the  lines  re- 
turned to  the  land  office,  without  regard  to 
mistakes  in  surveying,  such  as  that  which 
occurred  here.  The  case  Is  a  good  example 
of  the  application  of  the  statute.  Lines  are 
given  which  embrace  all  of  the  land  between 
two  sets  of  surveys,  but  the  surveyor,  by  a 
mistake  not  shown  by  bis  return,  has  er- 
roneously stated  the  distance,  and  the  lines 
given  in  the  land  office  are  tnade  to  con- 
clusively control,  whether  the  distance  and 
quantity  are  as  the  surveyor  intended  or 
not  No  other  application  of  the  statute 
will  give  complete  effect  to  Its  language. 
The  flnal  provision  strengthens  this  con- 
struction, for  it  expressly  makes  the  dis- 
tances called  for  govern  as  against  natural 
objects,  where  necessary  to  include  the 
quantity,  which  Is  a  precautionary  provi- 
sion against  the  effect  the  first  part  of  the 
article  would  otherwise  have.  It  will  not 
do  to  say  that  the  language,  'lands  Included 
within  the  lines  as  returned  to  the  Oeneral 
Land  Office,'  means  merely  such  lands  as 
are  found  oa  a  trial  of  the  question  of 


boundary  to  be  so  included,  for  that  con- 
struction  would  make  this  provision  wholly 
useless.  The  evident  meaning  is  the  lines 
as  stated  on  the  face  of  the  description  filed 
In  the  land  office. 

"No  right  which  vested  prior  to  the  pas- 
sage of  the  statute  is  shown  by  defendants, 
and  the  subject  was  entirely  within  the  con- 
trol of  the  Legislature.  The  judgment  Is 
correct" 

This  construction  of  the  statute  means 
that  the  boundaries  of  the  survey  will  be 
determined  by  the  field  notes  returned  to 
the  land  office,  and  that  the  calls  of  the 
survey  will  not  be  affected  by  a  mistake  of 
the  surveyor,  and  the  ordinary  rules  of  as- 
certaining and  determining  the  effect  of  calls 
and  establishing  boundaries  will  not  affect 
the  right  of  the  county  to  all  of  the  lands  em- 
braced In  any  of  the  calls  in  the  field  notes 
Which  can  be  ascertained  with  any  degree  of 
certainty,  although  the  survey  so  constructed 
will  contain  an  excess.  The  object  of  the 
statute  was  to  appropriate  to  the  benefit  of 
the  county  all  of  the  lands  included  within 
those  calls  in  the  field  notes  so  returned  to 
the  land  office  which  were  most  favorable 
to  the  county,  provided  they  could  be  ascer- 
tained and  identified,  although  such  calls 
might  be  inconsistent  with  some  other  calls, 
such,  for  instance,  as  was  the  case  in  the 
Coleman  county  lands,  where  the  calls  for 
distance  were  made  to  yield  to  the  calls  for 
lines  of  other  surveys.  In  other  words,  in 
its  final  analysis,  this  decision  means  that, 
in  ascertaining  the  boundaries  of  county 
school  lands,  such  construction  will  be  given 
to  the  field  notes  so  returned  to  the  land 
office  as  to  give  to  the  county  the  benefit 
of  those  calls  that  are  most  favorable  to 
Its  interests,  when  they  can  be  ascertained 
with  a  reasonable  degree  of  certainty,  al- 
though by  so  doing  some  other  call  may  be 
displaced  which  might,  under  the  ordinary 
rules  of  determining  the  superiority  of  calls, 
be  given  effect  and  made  to  control  In  cases 
where  the  lines  of  county  school  lands  were 
not  involved. 

There  is  enough  similarity  between  the 
facts  of  this  case  and  those  stated  In  the 
opinion  cited  as  to  make  the  principle  upon 
which  that  case  is  based  applicable  here. 
There  the  county  relied  upon  the  calls  for 
the  lines  of  other  surveys  over  a  call  for 
course  and  distance  from  an  established  cor- 
ner, although  the  effect  would  be  to  give  the 
county  a  large  excess,  and  In  that  case  the 
field  notes  so  returned  contained  the  calls 
for  the 'lines  of  other  surveys  and  also  the 
calls  for  course  and  distance  from  a  known 
comer.  This  latter  call  did  not  reach  the 
line  of  the  surveys  called  for.  This  state- 
ment shows  the  similarity  between  the  calls 
in  the  field  notes  set  out  in  that  case,  and 
those  set  out  In  the  Travis  county  surrey. 
By  force  of  the  statute  referred  to,  the 
court  In  the  Coleman  County  Case  held  the 
boundaries  of  the  survey  would  extend  to 
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the  lines  ot  tbe  sarregrs  called  for.  Is  tUs 
case  It  appears  that  the  northwest  comer 
of  the  Travis  connty  school  land  la  establish- 
ed a  certain  distance  from  the  round  mound 
called  for  In  the  field  notes  returned  to  the 
land  o£ace.  The  court  below,  as  well  as  the 
parties  to  this  appeal,  treat  that  comer  as 
ascertained  by  the  surreyor  Howerln  to  be 
well  established  and  located  where  he  fixed 
It,  running  course  and  distance  from  the 
round  mound  as  called  for.  From  that  point 
the  west  line  of  the  survey  is  constructed 
by  course  and  distance  south  10,000  varas 
for  the  southwest  comer.  Bearing  trees 
are  called  for  at  this  point,  but  none  are 
found.  From  thence  the  call  is  for  10,000 
Taras  east  for  the  Colony  line.  This  latter 
line  Is  well  established,  and  there  Is  no 
controversy  as  to  its  location.  From  tbe 
southeast  comer  the  call  is  north  to  the 
northeast  comer  10,000  varas  to  the  place  of 
beginning.  The  northeast  comer  Is  not 
fonnd  on  the  ground. 

The  plaintiffs  contend:  That  the  surrey 
should  be  constructed  by  running  from  the 
northwest  comer  south  the  course  and  dis- 
tance called  for,  and  then  run  east  the  course 
and  distance  called,  so  as  to  establish  the 
south  line  of  the  survey,  and  claim  that 
the  call  for  the  Colony  line  by  the  surveyor 
was  a  mistake;  that  in  constructing  the 
surrey  in  this  way  Travis  county  will  get 
the  quantity  of  land  she  is  entitled  to ;  that 
to  extend  the  surrey  to  the  Colony  line 
will  Include  a  large  excess.  The  Judgment 
rendered  by  the  trial  court  in  establishing 
the  south  line  of  the  Travis  county  school 
land  ignored  tbe  call  for  distance,  as  claimed 
by  the  plaintiffs,  and  extended  the  survey 
to  the  line  of  the  Colony  surveys,  where  the 
judgment  establishes  the  south  line  to  be. 
While  the  Colony  line  does  not  extend  west 
tbe  full  distance  of  the  Travis  county  land, 
it  does  extend  west  some  considerable  dis- 
tance from  where  the  east  line  of  the  Travis 
county  school  land  would  Intersect  it.  If  ex- 
tended to  It,  as  called  for;  and  where  this 
point  of  intersection  should  be  can  be  readi- 
ly determined  by  commencing  at  the  fixed 
and  ascertained  northwest  corner  of  the 
survey  and  mnnlng  east  10,000  varas  for 
tbe  northeast  comer,  thence  south  the  course 
called  for  In  order  to  reach  the  Colony  line, 
and  the  point  on  the  line  so  reached  would 
be  tbe  southeast  comer  of  the  survey,  thence 
west  along  the  Colony  line  for  its  distance 
and  therefrom  extending  the  line  the  dis- 
tance called  for,  and  thence  north  to  the 
northwest  comer  of  the  survey.  Tills,  It 
Is  true,  would  constract  the  survey  by  mn- 
nlng a  reverse  course  from  that  stated  in 
the  field  notes,  but  a  resort  to  this  method 
would  close  the  survey,  and  would  be  in  rec- 
ognition of  the  Importance  and  controlling 
Influence  of  the  only  two  calls  which  cannot 
well  be  questioned,  and  the  Identity  of  which 


Is  dearly  established.  These  calls  for  the 
northwest  comer  and  the  Colony  line  on  the 
south.  If  adhered  to,  fix  definite  points  of  tbe 
survey  which  includes  all  of  the  land  lying 
between  them,  and  they  fix  the  measure  of 
the  land  the  county  is  entitled  to,  although 
the  result  would  be  to  displace  a  conflicting 
call  for  distance.  Such  Is  the  effect  of  the 
decision  of  the  Supreme  Court  In  tbe  Cole- 
man County  Case. 

We  do  not  think  that  this  case  can  be  dis- 
tinguished from  the  one  cited  on  the  ground 
merely  that  there  is  evidence  in  the  record 
to  the  effect  that  the  surveyor  actually  ran 
the  west  Hue  and  established  the  southwest 
comer  the  course  and  distance  called  for 
from  the  northwest  corner.  The  discussion 
of  the  statute  in  the  opinion  in  the  case  cit- 
ed, and  as  we  construed  it.  In  effect  disposes 
of  this  question,  for  there  It  is  h^d  that 
the  county  is  to  get  the  benefit  of  calls  in 
the  field  notes  that  can  be  definitely  ascer- 
tained, although  to  do  so  would  be  to  Ignore 
and  disregard  some  other  calls.  Notwith- 
standing what  has  been  said  in  Ayers  v.  Lan- 
caster, 84  Tex.  312,  and  the  suggestion  in 
appellants'  brief,  we  see  no  good  reason  why 
this  survey  could  not  be  constructed  by  re- 
versing the  course  from  the  northwest  cor- 
ner. 

If  we  are  correct  In  the  views  expressed, 
no  other  Judgment  was  possible  than  the 
one  rendered  by  the  trial  court.  Therefore 
it  Is  unnecessary  to  consider  the  errors  as- 
signed. 

Judgment  affirmed. 


TEXAS  ft  P.  BT.  CO.  v.  BECKWORTH  et  at 

(Court  of  Civil  Appeals  of  Texas.     April  10, 
1909.) 

Revovai,  or  Cattses  (|  19*)— Federal  Qites- 

TioN-^oiWT  Defendants. 

An  action  brought  against  a  corporation 
created  under  an  act  of  Congress  and  an  em- 
ploye of  such  corporation  to  establish  a  joint 
liability  for  tbe  same  \rrong  is,  as  to  such  in- 
dividual defendant  as  well  as  to  the  corporation, 
an  action  arising  under  the  federal  Constitution 
or  laws,  within  Act  Aug.  13,  188S,  c.  S6G,  25 
Stat  433  (U.  S.  Comp.  St.  1901,  p.  508),  and 
is  therefore  removable  to  a  federal  court  on 
petition  of  both  defendants. 

[Ed.  Note.— For  other  cases,  see  Removal  of 
Canses,  Cent  Dig.  ff  87-53 ;    Dec  Dig.  {  19.*] 

Appeal  from  District  Court,  Van  Zandt 
County;   R.  W.  Simpson,  Judge. 

Action  by  M.  M.  Beckworth,  for  herself 
and  another,  against  the  Texas  &  Pacific 
Railway  Company  and  another.  From  a 
Judgment  for  plaintiffs,  defendant  railway 
company  appeals.    Reversed. 

W.'  It.  Hall,  Greer  &  Sanders,  and  J.  A. 
Germany,  for  appellant 

TALBOT,  J.  This  suit  was  histltuted  Au- 
gust 23,  1907,  by  Mrs.  M.  M.  Beckworth,  for 
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herself  and  minor  son,  John  Beckwortb, 
against  the  Texas  &  Padflc  Bailwaj  Com- 
pany and  T.  M.  Watts,  Jointly,  to  recover 
damages  In  the  sam  of  $40,000  alleged  to 
haye  been  sustained  on  account  of  the  neg- 
ligent killing  of  J.  P.  Beckworth,  husband 
of  plalntUF  and  father  of  her  said  minor  son, 
by  said  defendant  In  the  operation  of  one  of 
the  railway  company's  passenger  trains 
within  the  limits  of  the  city  of  Grand  Sa- 
line, Van  Zandt  county,  Tex.,  on  May  9, 1907. 
The  petition  avers  that  the  plaintiff  and  her 
said  son  are  resident  citizens  of  said  Van 
Zandt  county  and  state  of  Texas;  that  the 
defendant  the  Texas  &  Pacific  Railway 
Company  Is  duly  incorporated  and  has  a  lo- 
cal agent  In  said  county,  namely,  W.  P.  Gib- 
son; and  that  the  defendant  T.  M.  Watts 
resides  in  Harrison  county,  state  of  Texas, 
and  was  the  engineer  in  charge  of  and  oper- 
ating the  locomotive  engine  drawing  the 
train  that  struck  and  killed  the  said  J.  P. 
Beckworth,  deceased.  The  Texas  &  Pacific 
Railway  Company,  joined  by  the  defendant 
T.  M.  Watts,  In  due  time  filed  Its  petition 
and  bond,  which  bond  was  approved  by  the 
court,  for  the  removal  of  the  cause  to  the 
federal  coiurt  for  the  Eastern  district  of  Tex- 
as, on  the  ground  that  it  was  chartered  by 
an  act  of  Congress.  Upon  the  presentation 
of  the  petition  for  removal,  it  was  refused, 
for  the  reason,  as  shown  by  the  judgment 
of  the  court,  that  the  court  had  jurisdiction 
of  the  defendant  Watts,  and  the  case  was 
not  therefore  removable.  The  case  was  then 
tried  on  its  merits,  and  judgment  rendered 
In  favor  of  appellees  for  the  sum  of  $4,000, 
from  which  this  appeal  is  prosecuted. 

The  first  assignment  of  error  questions 
the  correctness  of  the  court's  action  in  re- 
fusing to  grant  appellant's  application  for 
removal.  This  assignment  must  be  sus- 
tained. In  the  recent  decision  of  the  Su- 
preme Court  of  the  United  States,  in  the 
matter  of  the  application  of  Mary  Dunn  et 
al.  to  that  court  for  a  writ  of  mandamus 
against  the  District  Judge  of  the  United 
States  for  the  Northern  District  of  Texas 
and  the  Circuit  Court  of  the  United  States 
for  that  district,  commanding  said  judge 
and  said  court  to  remand  a  certain  action 
at  law,  wherein  the  said  Mary  Dunn  et  al. 
were  plaintiffs  and  the  Texas  &  Pacific  Rail- 
way Company  was  defendant,  to  the  state 
court  (212  U.  S.  374,  29  Sup.  Ct.  299,  53  Ia 
Ed.  ),  it  Is  held  that,  where  the  individ- 
ual defendant  joined  in  the  application  for 
removal,  an  action  brought  against  a  corpo- 
ration created  by  an  act  of  Congress  and 
against  an  employ^  of  such  corporation  to 
establish  a  joint  liability  for  the  same 
wrong  done  by  both,  is  as  to  such  individ- 
nal  defendant,  as  well  as  to  the  corporation, 
a  suit  arising  under  the  federal  Constitution 
or  laws,  within  the  meaning  of  the  removal 
provisions  of  Act  Aug.  13,  1888,  c.  866,  25 


Stat  483  (U.  S.  Comp.  St  1901,  p.  COQ,  and 
is  therefore  removable  to  the  federal  conrt 
There  were  two  employes  of  the  railway 
company  joined  with  it  as  defendants  In 
the  case  sought  to  be  remanded  to  the  state 
court  by  Mrs.  Dunn  et  al.,  and  in  passing; 
upon  their  application  for  mandamus  com- 
manding such  action  to  be  taken  the  So.- 
preme  Court  of  the  United  States  said:  *'A 
suit  against  the  company  would,  as  we  have 
seen,  be  one  arising  under  the  Constitution 
or  laws  of  the  United  States;  and  as  the 
individual  defendants  resided  in  the  state 
of  Texas  (the  same  state  as  the  plaintiffs) 
the  ground  of  jurisdiction  of  the  federal 
court  as  to  them  must  be  that  by  Joining 
all  as  defendants  in  a  Joint  action  for  the 
same  wrong  done  by  all  of  them,  the  plain- 
tiffs thereby  made  the  suit  against  the  indi- 
vidual defendants  also  one  which  arises  un- 
der the  Constitution  or  laws  of  the  United 
States." 

The  Supreme  Conrt  of  this  state,  in  the 
cases  of  Eastin  v.  Texas  &  Pacific  Railway 
Company,  99  Tex.  654,  92  S.  W.  838,  and 
Texas  &  Pacific  Railway  Company  v.  Huber, 
100  Tex.  1,  92  S.  W.  832,  decided  prior  to 
the  Dunn  Case,  seems  to  have  reached  a 
different  conclusion  upon  the  question;  but 
as  the  Supreme  Court  of  the  United  States 
is  the  court  of  last  resort  in  cases  of  this 
character,  we  presume  the  Supreme  Court 
of  Texas  will  follow  its  decision. 

It  becomes  unnecessary  to  consider  the 
other  assignments  of  error  presented  by  the 
appellant. 

For  the  error  In  refusing  to  grant  appel- 
lant's application  to  remove  the  cause  to  the 
federal  court,  the  judgment  is  reversed,  and 
the  cause  remanded. 


GULF,  C.  ft  S.  F.  RY.  CO.  v.  THOMAS. 

(Court  of  Civil  Appeals  of  Texas.     April  9, 
1909.) 

Affeal  and  Ebbok  ({  1013*)— Vebdict-Ex- 

cessivenebs. 

Where,  in  an  action  for  injuries  to  cattle 
by  rough  handling  and  delay,  there  was  evi- 
dence on  an  issue  of  delay  and  loss  of  market, 
in  addition  to  the  losa  from  shrinkage,  etc.,  that 
would  have  justified  a  finding  for  more  than 
the  court  allowed,  a  judfrment  will  not  be 
set  aside  on  appeal  on  the  theory  that  the  evi- 
dence failed  to  show  any  damage  sustained,  ex- 
cept on  account  of  the  stale  appearance  of 
the  cattle  and  shrinkage. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {f  3993-3996;  Dec  Dig.  f 
1013.*] 

Appeal  from  Uano  County  <}ourt;  A.  B. 
Wllbem,  Judge. 

Action  by  J.  I.  Thomas  against  the  Gulf. 
Colorado  &  Santa  F6  Railway  Company 
and  another.  Judgment  for  plaintiff  against 
the  Gulf,  Colorado  &  Santa  F6  Railway 
Company  alone,  and  it  appeals.    AflBrmed. 
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&  R.  riBher,  J.  H.  TaUlchet,  S.  W.  Fish- 
er, and  Terry,  Cavln  &  Mills,  for  appellant 
McLean  &  Spears,  for  appellee. 

rice;  J.  This  suit  was  brought  by  ap- 
pellee against  the  appellant  and  the  Honston 
&  Texas  Central  Railroad  Company  to  re- 
cover $290  damages,  alleged  to  have  been 
Bustalned  by  him  on  account  of  rough  han- 
dling and  delay  to  a  shipment  of  30  head 
of  cattle  from  Llano  to  Ft  Worth  on  the 
Idth  of  February,  1907,  over  said  lines  of 
railway.  Upon  trial  before  the  court  with- 
out a  }nry,  judgment  waa  rendered  in  favor 
of  the  Houston  ft  Texas  Central  Railroad 
Company,  but  against  appellant  for  the  sum 
of  $100,  together  with  interest  and  costs  of 
suit,  from  which  Judgment  this  appeal  Is 
prosecuted. 

The  only  assignment  of  error  presented 
nigea  that  the  Judgment  of  the  court  is  ex- 
cessive and  not  warranted  by  the  evidence. 
Appellant  admits,  however,  that  the  Judg- 
ment would  have  been  properly  rendered 
against  it  for  $T6.07i4,  with  Interest  The 
basis  of  its  contention  is  that  the  evidence 
failed  to  show  any  damage  sustained  by 
plaintiff,  except  25  cents  per  hundredweight 
decline  in  value  on  account  of  stale  appear- 
ance of  cattle  and  26  pounds  per  head  as 
shrinkage.  It  must  be  observed,  however, 
that  plaintiff  also  sued  to  recover  the  differ- 
ence In  value  of  this  shipment  on  account  of 
the  delay,  whereby  it  failed  to  reach  Ft 
Worth  In  time  for  the  market  of  the  20th 
of  February.  The  evidence  shows  that  this 
shipment,  if  promptly  forwarded,  ought  to 
have  reached  Ft  Worth  In  time  for  the  mar- 
ket of  the  20th,  but  on  account  of  the  neg- 
ligence of  appellant  failed  to  do  so.  While 
there  Is  a  conflict  in  the  testimony  as  to 
the  market  price  between  the  20th  and  21st 
of  February,  still  there  is  evidence  showing 
that,  if  this  shipment  had  reached  Ft  Worth 
in  time  to  have  been  sold  on  the  market  of 
the  20th,  they  would  have  brought  25  cents 
per  hundredweight  more  than  they  did  on 
the  market  of  the  2l8t  Taking  this  as  true, 
the  trial  court  would  have  been  Justified  in 
rendering  Judgment  In  favor  of  plaintiff  for 
more  than  it  did,  and,  the  court  having  de- 
termined this  Issue  in  favor  of  appellee,  we 
are  not  disposed  to  disturb  Its  Judgment 

Finding  no  error  In  the  record,  the  Judg- 
ment of  the  court  below  Is  affirmed. 

Affirmed* 


PARLIN  ft  ORENDORIT  CO.  t.  GLOVER 

et  al. 

(Court  of  Civil  Appeals   of  Texas.     April  7, 

190v.) 
1.  Pi.BADiNe  ({  880*)  —  Isstrxs,  Pboof,  and 
Takiahcb. 

In    an    action    to    recover    possession    of 
wagons,  obtained  by  defendants  from  a  tbiid 


person,  defendants  alleged  that  the^  were  in^ 
Decent  purchasers,  and  had  no  notice  of  any 
fraud  as  between  such  thiid  person  and  plain- 
tiff. Plaintiff  alleged  that  such  third  person 
was  indebted  to  defendants  for  money  loaned 
under  an  arreement  that  he  should  establish  a 
mercantile  business,  in  which  defendants  were 
to  become  part  owners,  and  plaintiff  also  filed 
a  general  denial  of  defendants'  plea  of  inno- 
cent purchasers.  Held,  that  evidence  was  ad- 
missible to  show  that  such  third  i>er8on  and  de- 
fendants were  In  fact  partners  in  such  mer- 
cantile business,  and  the  evidence  was  not  ren- 
dered inadmissible  by  plaintiff's  allegation  as 
to  the  contemplated  partnership,  as  u  is  per- 
mitted by  statute  to  file  inconsistent  pleas, 
without  having  those  pleas  limit  each  other,  and 
the  evidence  was  also  admissible  under  the 
general  denial. 

[Eid.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  {  1239;    Dec  Dig.  S  380.*] 

2.  Tbial  (J  244*)  —  iNSTBUonoNS  —  UnduB 
Pbominence  op  Pasticulab  Fact. 

In  an  action  to  recover  possession  of  wag- 
ons, obtained  by  defendants  from  a  third  person, 
an  instruction  that,  if  defendants  knew,  before 
the  purchase  of  the  stock  of  such  third  per- 
son, that  he  owed  plaintiff  for  the  wagons  in 
controversy,  this  knowledge  alone  is  not  suffi- 
cient to  put  defendants  on  notice  as  to  any 
fraud  of  such  third  person  in  obtaining  the  wag- 
ons, is  objectionable,  as  giving  undue  promi- 
nence to  a  particular  fact 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  !{  577-581;   Dec.  Dig.  {  244.*] 

8.   TBIAL    (§    104*)— INSTBUCTIONS. 

The  instruction  was  erroneous  as  on  ths 
weight  of  the  evidence. 

[Eid.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  |§  413,  43»-441,  446-454,  456-466;  Dec. 
Dig.  I  194.*] 

4.  Trial  (I  240*)— Instbuctions. 

The  instruction  was  erroneous  as  argumen- 
tative. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  i  561 ;   Dec.  Dig.  $  240.*] 

Error  from  District  Court  Hays  County; 
L.  W.  Moore,  Judge. 

Action  by  the  Parlln  ft  Orendorff  Company 
against  F.  D.  Olover  and  another.  Judgment 
for  defendants,  and  plaintiff  prosecutes  a 
writ  of  error.    Reversed  and  remanded. 

See,  also,  99  S.  W.  692. 

Will  G.  Barber  and  D.  P.  Short,  for  plain- 
tiff in  error.  A.  B.  Storey  and  R.  E.  McKle, 
for  defendants  in  error. 

KEY,  J.  This  is  a  suit  for  the  recovery  of 
19  wagons  of  the  value  of  $1,140,  charged  by 
the  plaintiff  to  have  been  obtained  from  it 
by  one  H.  A.  McMeans  by  fraud,  and  under 
such  circumstances  as  that  the  purported  sale 
from  the  plaintiff  to  McMeans  did  not  vest  in 
the  latter  right  to  the  property,  and  left  the 
superior  title  In  the  plaintiff.  The  plaintiff 
charged  that  the  defendants  had  attempted  to 
purchase  the  wagons  from  McMeans,  but  had 
acquired  no  title  thereto.  At  the  instance  of 
the  plaintiff  a  writ  of  sequestration  was  is- 
sued, and  the  wagons  seized  by  the  sheriff 
under  that  writ  and  delivered  to  the  plain- 
tiff under  a  replevin  bond  executed  by  it 
The  defendants  filed  separate  answers  pre- 
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■efntlng  the  same  def  enaea  and  tendering  sim- 
ilar issues,  indndlng  a  general  denial,  several 
■pedal  exceptions,  and  a  special  plea  alleg- 
ing that  they  were  Innocent  purchasers,  be- 
cause they  had  bought  from  McMeans  his  en- 
tire stock  of  merchandise.  Including  the  wa- 
gons la  controversy,  and  had  paid  for  the 
same  by  canceling  McMeans'  Indebtedness  to 
them,  amounting  to  $7,500,  and  by  assuming 
and  obligating  themselves  to  pay,  to  other 
creditors  of  McMeans,  certain  debts  amount- 
ing to  12,636.10,  all  of  which  they  alleged  was 
done  In  good  faith,  and  without  notice  that 
the  wagons  had  been  obtained  from  the  plain- 
tiff by  fraud.  They  also  filed  a  croas-actlon, 
seelclng  to  recover  upon  the  replevin  bond. 
Plaintiff  filed  a  supplemental  petition,  con- 
taining, among  other  matters,  a  general  de- 
nial of  the  defendants'  plea  of  Innocent  pur^ 
chasers.  There  was  a  Jury  trial,  which  re- 
sulted in  a  verdict  and  Judgment  against  the 
plaintiff  upon  its  suit,  and  in  favor  of  the 
defendants  against  the  plaintiff,  and  the  sure- 
ties upon  Its  indemnity  bond,  for  $1,140, 
which  sum  the  Judgment  divides  equally  be- 
tween the  two  defendants.  The  plaintiff  has 
brought  the  case  to  this  court  by  writ  of 
error,  and  has  presented  it  upon  several  as- 
signments of  error,  the  most  of  which  wUl  be 
overruled  without  discussion. 

We  sustain  the  ninth  and  tenth  assign- 
ments of  error,  which  complain  of  the  action 
of  the  court  In  excluding  certain  testimony 
offered  by.  the  plaintiffs,  tending  to  show  that 
McMeans  and  the  defendants  were  in  fact 
partners  In  the  mercantile  business  conducted 
In  the  name  of  McMeans.  The  excluded  evi- 
dence was  pertinent  and  admissible  upon  the 
issue  of  Innocent  purchaser.  In  their  an- 
swer the  defendants  averred  that,  even  if 
McMeans  had  been  guUty  of  such  fraud  as 
would,  as  between  him  and  the  plaintiff,  vi- 
tiate his  title  to  the  wagons,  still  the  defend- 
ants were  Innocent  purchasers  without  notice, 
and  had  therefore  acquired  title  to  the  prop- 
erty as  against  the  plaintiff.  The  excluded 
testimony  was  pertinent  upon  the  question  of 
notice,  because  If,  In  fact,  the  defendants 
were  partners  with  McMeans,  then  his  knowl- 
edge of  the  fraud  wUl  be  Imputed  to  the  de- 
fendants, and  constitute  notice  to  them.  Pal- 
mo  V.  Slayden,  100  Tex.  13,  92  S.  W.  796; 
Dockery  v.  Faulkner  (Tex.  Civ.  App.)  101  S. 
W.  501;  Knelsley  Lumber  C!o.  v.  Stoddard 
&  C30.,  131  Mo.  App.  15,  109  S.  W.  840.  Coun- 
sel for  defendants  contend  that  this  evidence 
was  not  admissible,  because  the  plaintiff  al- 
leged in  its  petition  that  McMeans  was  engag- 
ed In  the  mercantile  business,  and'  was  in- 
debted to  the  defendants  in  the  sum  of  $7,600 
for  borrowed  money,  and  also  alleged  that 
the  money  referred  to  was  lent  to  McMeans 
upon  an  agreement  that  he  should  establish 
a  mercantile  business  in  the  town  of  San 
MAroos,  and,  when  the  same  was  fully  estab- 
lished and  proven  to  be  safe,  then  the  de- 
fendants would  become  part  owners  of  It, 


and  woxM  share  In  the  profits  and  losses. 
We  do  not  hold  that  the  testimony  was  ad- 
missible In  support  of  the  plaintiff's  case  as 
set  out  In  Its  petition,  but  It  was  admissible 
upon  the  Issue  of  want  of  notice  set  up  In  the 
defendants'  plea  of  purchase  in  good  faith, 
all  of  which  was  denied  by  the  plaintiff's  sup- 
plemental petition.  As  a  matter  of  fact  It 
was  not  alleged  In  the  plaintiff's  petition  that 
the  defendants  and  McMeans  were  not  part- 
ners at  the  time  McMeans  perpetrated  the  al- 
leged fraud;  but,  evoa  U  it  had  been,  such 
allegation  would  not  hav«  cut  off  plaintiff's 
right  to  prove  that  they  were  partners.  In  or- 
der to  break  down  the  plea  of  Innocent  pur- 
chasers asserted  by  the  defendants.  We  have 
a  statute  which  permits  parties  to  file  incon- 
sistent pleas ;  and,  when  that  course  Is  pur- 
sued, such  pleas  do  not  limit  or  otherwise  af- 
fect each  other.  Duncan  v.  Magette,  25  Tex. 
245;  Bauman  v.  Chambers,  91  Tex.  108,  41 
S.  W.  471.  If,  in  response  to  the  plea  of  In- 
nocent purchasers,  the  plaintiff  had  alleged 
that  the  defendants  were  in  partnership  with 
McMeans  at  the  time  he  perpetrated  the 
fraud  upon  the  plaintiff,  and  therefore  had 
notice  of  such  fraud,  such  plea  could  not  have 
been  objected  to  because  of  its  inconsistency 
with  the  former  plea  of  the  plaintiff.  Now 
the  only  difference  is  that  the  defendants  al- 
leged that  they  bought  the  property  from  Me- 
Means  without  notice  of  the  fraud,  and  the 
plaintiff  In  replication  filed  a  general  denial. 
The  general  denial  was  all  that  was  neces- 
sary to  render  admissible  any  testimony 
which  would  tend  to  show  that  the  defend- 
ants had  notice  of  the  fraud.  Such  being  the 
case,  the  excluded  testimony  was  admissible, 
regardless  of  the  averments  contained  in  the 
plaintiffs  petition. 

At  the  request  of  the  defendants  the  court 
instructed  the  Jury  as  follows:  "If  you  find 
from  the  evidence  that  Crews  and  Glover 
knew,  before  the  purchase  of  McMeans'  stock, 
that  McMeans  owed  Parlln  &  Orendorff  Com- 
pany for  the  wagons  In  controversy,  you  are 
Instructed  that  this  knowledge  alone  Is  not 
such  knowledge  as  would  put  them  upon  no- 
tice or  Inquiry  as  to  any  fraud  upon  the  part 
of  McMeans  In  obtaining  these  wagons."  The 
giving  of  this  charge  Is  assigned  as  error,  the 
contention  being  that  in  so  doing  the  court 
gave  undue  prominence  to  a  particular  fact, 
which  action  of  the  court  was  calculated  to 
mislead  the  Jury.  We  sustain  that  conten- 
tion, «nd  also  hold  that  the  charge  was  argu- 
mentative and  uiKtn  the  weight  of  testimony. 
The  court  had  already  sufficiently  Instructed 
the  Jury  as  to  the  rules  of  law  by  whldi  they 
were  to  be  guided  In  their  deliberations ;  and 
to  single  out  any  particular  fact  and  tell  the 
Jury  that  It  was,  or  was  not,  sufficient  proof 
upon  a  particular  Issue  was  not  only  argu- 
mentative, but  was  giving  undue  prominence 
to  that  fact,  and  Invading  the  province  of 
the  Jury  by  indicating  to  them  the  Judge's 
opinion  as  to  the  effect  to  be  given  certain 
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testlmonr.  Tested  by  the  rales  of  logic  and 
reason.  It  may  be  proper  to  say  tbat  knowl- 
edge by  the  defendants  of  McMeans'  Indebted- 
ness for  the  wagons,  considered  alone,  was 
not  snfflcient  to  put  them  upon  notice  or  tn- 
qolry  as  to  the  fraud  practiced  by  McMeans 
in  obtaining  the  property ;  but  rules  of  logic 
and  reason  are  not  necessarily  rules  of  law 
that  should  be  given  In  charge  to  a  Jury.  In 
detero&lnlng  the  question  of  notice  It  was  the 
duty  of  the  Jury,  after  hearing  argument  In 
behalf  of  both  parties,  and  without  any  aid 
or  suggestion  from  the  court  other  than  had 
already  been  given  In  the  charge,  to  weigh 
and  determine  the  force  of  all  the  testimony 
bearing  on  that  point ;  and  the  court  had  no 
more  right  to  single  out  the  particular  fact 
referred  to  and  comment  upon  It  than  It  had 
to  single  out  and  comment  upon  any  other 
fact  bearing  upon  that  Issue.  O.,  C.  &  S.  F. 
Ry.  Co.  V.  Harriett,  80  Tex.  73,  15  S.  W.  656; 
Mitchdl  V.  Mitchell,  80  Tex.  101,  15  S.  W. 
705 ;  Medlln  v.  Wllklns,  60  Tex.  409 ;  G.,  H. 
ft  S.  A.  Ry.  Co.  V.  Kutac,  76  Tex.  473,  18  8. 
W.  327;  Pan  Handle  National  Bank  v.  Em- 
ery, 78  Tex.  498,  15  8.  W.  23. 

E^rror  Is  addressed  to  the  action  of  the 
court  in  overruling  a  special  exception  to  the 
defendants'  plea  of  innocent  purchasers, 
wherein  it  was  alleged  that,  as  a  considera- 
tion for  the  purchase  of  McMeans'  stock  of 
merchandise.  Including  the  wagons  here  in 
controversy,  the  defendants  obligated  them- 
selves to  pay  debts  owing  by  McMeans  In  ex- 
cess of  the  value  of  the  wagons;  the  basis 
of  the  exception  being  that  the  plea  did  not 
state  the  names  of  auch  other  creditors,  nor 
the  amounts  of  their  respective  debts.  The 
record  Shows  that  the  omission  complained 
of  can  be  readily  supplied;  and,  without 
making  a  distinct  ruling  on  the  question,  we 
suggest  that  the  defendants  amend  their  an- 
swer in  such  manner  as  to  obviate  the  objec- 
tion. 

On  all  the  other  assignments  we  rule  in 
favor  of  defendants  in  error. 

For  the  errors  pointed  out,  the  Judgment  Is 
reversed,  and  the  cause  remanded. 

Reversed  and  remanded. 


QUINN  V.  GLENN  LUMBER  CO. 

(Court  of  Civil  Appeals  of  Texas.     March  20, 
1909.     Rehearing  Denied  April  22,  1909.) 

1.   MABfTKB  AND   SbBVAKT  (|  217*)— INJITBT  TO 

Sebv ANT  — Assumption  of  Risk  — Knowl- 

BDOS  or  Detects. 

An  employe  in  a  sawmill  was  injured  while 
adjusting  a  guide  pin  of  a  circular  saw,  by  the 
slipping  of  tne  wrench  used  to  tighten  the  pin. 
The  wrench  was  worn,  and  loosely  fitted  the 
bead  of  the  pin,  which  was  also  worn,  both 
of  which  facts  he  knew.  He  was  an  experienced 
man,  and  was  familiar  with  the  tightening  of 
the  guide  pin.  He  voluntarily  continned  to 
work  with  the  defective  appliances.    Held,  that 


he  assumed  the  risk  as  a  matter  of  law,  pre- 
cluding a  recovery. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  fS  574r-60O;  Dec  Dig.  g 
217.*] 

2.  Masteb  and  Sebvant  ({  217*)— iNjtntT  lo 

SbBVANT— AfiSDMFTION   OF  RISK. 

An  employ^  who,  with  actual  knowledge  of 
the  defective  condition  of  the  appliances  fur- 
nished him,  and  with  experience,  capacity,  and 
opportunity  to  appreciate  the  danger,  and  who 
without  protest  voluntarily  remains  in  the  serv- 
ice, and  attempts  to  use  the  appliances,  assumes 
the  risk,  and  cannot  recover  tor  an  injury  re- 
sulting therefrom. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  IS  574-600;  Dec.  Dig.  § 
217.»] 

3.  Mastxb  and  Sebvant  (J  201*)— Injubt  to 
Sebvant— Pboximate  CAtrsx. 

An  employe  in  a  sawmill  was  injured  while 
adjusting  a  guide  pin  of  a  circular  saw,  by 
the  slipping  of  the  wrench  used  to  tighten  the 
pin.  The  wrench  was  worn,  and  loosely  fitted 
the  head  of  the  pin,  which  was  also  worn.  A 
co-employe  had  put  cloth  in  the  threads  of  the 
guide  piu  to  bold  it  more  securely,  and  the  em- 
ploye put  a  severer  strain  on  the  wrench  than 
ordinary.  Held,  that  the  act  of  the  co-employe 
was  not  the  proximate  cause  of  the  injury. 

[EM,  Note. — For  other  cases,  see  Master  and 
Servant.  Cent.  Dig.  |S  515-634;  Dec.  Dig.  {  201.*1 

4.  Mabieb  and   Sebvant   ($   188*)— Fixxow 

Sebvants— Evidence. 

Meie  proof  that  an  employe  was  a  foreman, 
nnaccompanied  by  any  proof  that  he  was  de- 
puted by  the  employer  to  i>erform  the  personal 
and  nondelegable  duties  of  the  employer,  did 
not  show  that  the  employe  was  a  vice  principal 
for  whose  acts  the  employer  was  liable. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  |{  427-435,  437-448;  Dec. 
Dig.  {  189.*] 

5.  Masteb   and   Sebvant  (J   180*)— Fellow 
Sebvants — Statutes. 

The  statute  on  the  subject  of  fellow  serv- 
ants, relating  to  employes  in  the  service  of  rail- 
way companies,  does  not  apply  to  the  case  of 
an  injury  of  a  sawmill  employe  by  the  act  of 
a  co-employ6. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Dec.  Dig.  {  180.*] 

Appeal  from  District  Court,  Marion  Coun- 
ty; P.  A.  Turner,  Judge. 

Action  by  B.  C.  Quinn  against  the  Glenn 
Lumber  Company.  From  a  judgment  for 
defendant,  plalntUT  appeals.    Affirmed. 

Appellant  was  an  employ^  of  the  appellee, 
engaged  in  the  performance  of  his  duties 
in  operating  a  circular  saw  in  its  sawmill, 
when  he  received  his  injuries.  The  saw 
ran  between  two  guide  pins,  which  held  It 
true  to  its  course  in  its  revolutions,  so  that 
the  lumber  would  be  cut  Into  boards  of  uni- 
form thickness.  One  of  the  guide  pins  was 
stationary,  and  the  other,  which  Is  the  one 
in  controversy,  was  adjustable,  and  had  to 
be  tightened  as  occasion  required,  and  was 
regulated  by  the  application  of  a  monkey- 
wrench  to  the  corners  of  the  bead  of  the 
guide  pin.  It  was  appellant's  duty  to  tight- 
en the  guide  pin.  The  monkey-wrench  fur- 
nished appellant  for  this  purpose  by  the 
appellee  was  of  one  piece,  and  straight,  and 
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made  of  flat  Iron,  was  nonadjustable,  and 
Its  inner  Jaws,  at  the  time  of  the  injnry, 
were  considerably  worn  and  stretclied,  and, 
because  of  such  present  condition,  "fit  tbe 
liead  of  tlie  pin  very  loose."  Appellant  had 
used  this  wrench  frequently  before,  and  sev- 
eral times  during  the  day  be  was  Injured, 
and  fully  knew  its  condition  and  defects,  and 
fully  knew,  before  the  time  of  his  injury, 
and  at  the  time  of  his  injury,  that  it,  as  he 
says,  "fit  the  head  of  the  pin  yery  loose, 
very  loose,"  and  fully  knew  the  danger  to 
his  hand  before  the  saw  if  the  monkey- 
wrench  should  slip  from  the  bolt.  The  cor- 
ners of -the  head  of  the  guide  pin,  the  object 
upon  wlilcb  the  monkey-wrench  was  used, 
were,  as  appellant  says,  "worn  considerably," 
and  he  knew  of  such  defect  in  the  comers 
of  the  head  of  the  guide  pin,  and  it  was 
plainly  open  and  exirased  to  his  view.  He 
says,  speaking  of  the  corners  of  the  head 
of  the  guide  pin,  "I  had  tightened  and  ad- 
Justed  it  on  this  day,  before  this  particular 
occasion."  On  the  late  afternoon  of  the  day 
appellant  was  injured  the  guide  pin  needed 
tightening,  and  he  undertook  to  do  it,  and, 
in  attempting  to  turn  the  monkey-wrench,  it 
slipped  ofT  the  comers  of  the  head  of  the 
guide  pin,  which  threw  bis  fingers  in  contact 
with  the  revolving  saw,  whereby  he  was  in- 
jured. The  guide  pin  did  not  move.  Appel- 
lant was  an  experienced  employe  at  sawmills, 
and  was  familiar  with  the  tightening  of  tbe 
guide  pin,  and  fully  knew  the  dangers  attend- 
ing the  work  before  tbe  saw.  He  made  no 
complaint  or  protest  to  the  use  of  these  worn 
tools,  but  voluntarily  continued  in  their  use. 
Appellant's  right  to  recover  was  based  upon 
the  alleged  negligence  of  the  appellee  in  fail- 
ing to  provide  him,  for  use  about  the  saw,  a 
reasonably  safe  wrench  and  guide  pin.  Ap- 
pellee answered  by  general  denial,  contribu- 
tory negligence,  and  assumed  risk.  After 
all  the  evidence  was  heard,  and  it  being 
without  conflict,  tbe  trial  court  gave  a  per- 
emptory Instruction  to  the  Jury  to  return 
a  verdict  for  the  appellee. 

T.  W.  Davidson,  for  appellant  W.  T. 
Armstead,  for  appellee. 

LEVY,  J.  (after  stating  the  facts  as  above). 
It  is  contended  by  the  appellant  that  the 
court  erred  in  directing  a  verdict  against 
him.  We  do  not  think  the  court  erred. 
There  is  no  contrariety  of  proof  as  to  the  fact 
that  appellant,  before  and  at  tbe  time  of  the 
injury,  actually  and  fully  knew  that  the 
monkey-wrench,  the  slipping  of  which  off 
the  corners  of  the  head  of  the  guide  pin 
caused  his  injury,  was  defective  and  worn 
and  dangerous  for  use.  All  the  evidence 
agrees  that  the  wrench  was  defective  and 
dangerous  for  use  before  the  saw,  because, 
by  reason  of  its  inner  Jaws  being  worn  and 
stretched  and  nonadjustable,  it  would  fail 
to  securely  grip,  and  would  easily  slip  from 
the  head  of  the  guide  pin,  the  object  on  which 


it  was  used,  that  object  also  being  consid- 
erably worn.  Appellant  testified  that  the 
wrench  was  nonadjustable,  its  Jaws  worn 
and  stretched,  and  "fit  the  head  of  the  pin 
very  loose,  very  loose."  He  had  used  the 
wrench  several  times  during  the  day.  All 
the  evidence  agrees,  and  appellant  so  says, 
that  the  threads  of  the  guide  pin  were  worn, 
and  that  its  comers  were  "worn  consider- 
ably" with  respect  to  its  wpuienesai  and  it 
was  open  and  In  full  view  to  him,  and  he 
knew  of  its  worn  condition,  and,  as  he  says, 
"I  had  tightened  and  adjusted  it  on  this 
day,  liefore  this  particular  occasion."  All 
the  evidence  agrees  that  the  cause  of  the 
injury  to  appellant  was  the  slipping  of  the 
worn  monkey-wrench  off  the  considerably 
worn  corners  of  the  head  of  the  guide  pin. 
Appellant  says:  "When  I  got  hurt,  the 
wrench  slipped  over  the  comers  of  tbe  pin." 
The  guide  pin  did  not  move.  There  Is  not, 
and  cannot  be,  any  contention  in  the  evi- 
dence that  appellant  was  inexperienced  in 
the  use  of  a  wrench  in  adjusting  guide  pins 
of  the  saw,  for  he  testifies  that  he  was  an 
old  and  experienced  employe  at  sawmills, 
and  had  worked  at  sawmills  the  same  as  the 
one  in  evidence,  as  an  edgeman  and  extra 
sawyer,  for  10  or  12  years,  and  was  familiar 
with  the  tightening  of  the  guide  pin,  and  had 
been  tightening  the  guide  pin  in  this  case, 
as  was  his  duty,  from  November,  1906,  to 
August,  1907.  He  says:  "With  proper  tools 
the  work  is  not  very  dangerous."  The  mon- 
key-wrench and  guide  pin  were  each  simple, 
and  not  complicated  mechanical  contrivances, 
and  of  the  kind  usually  employed  in  sawmills, 
and  in  make  were  safe  for  use  in  the  work 
to  be  performed.  Their  want  of  safety  tor 
use  rested  in  the  evidence  alone  of  the  pres- 
ent worn  condition  of  the  same,  and  such 
condition  was  actually  known  to  him  before, 
and  at  the  time  of,  his  injury.  The  evidence 
agrees  that  appellant  made  no  protest  to 
their  use,  knowing  their  condition,  but,  with 
his  knowledge  of  their  condition,  and  appre- 
ciating the  danger  of  the  use  of  them  I>e- 
fore  the  saw,  voluntarily  continued  in  their 
use.  He  did  not,  and  was  not  required  to, 
hurriedly  use  the  same.  The  evidence  l>eing 
without  conflict  and  clear,  but  one  finding 
would  be  reasonably  warranted  therefrom; 
and,  giving  such  finding  its  proper  legal  ef- 
fect, it  must  l>e  held  in  the  cbse  that  appel- 
lant is  precluded  from  a  recovery,  on  the 
ground  that,  having  full  and  actuid  know- 
ledge of  the  worn  condition  of  the  monkey- 
wrench,  the  slipping  of  which  caused  the  in- 
Jury,  and  the  comers  of  the  head  of  the 
guide  pin,  on  which  object  the  wrench  was 
used,  and  full  opportunity  and  capacity  to 
know,  as  he  did,  of  their  condition,  and  the 
danger  of  their  use  before  the  saw  in  such 
condition,  before  and  at  the  time  of  his  in- 
Jury,  he  voluntarily  assumed  the  risk  of  In- 
Jury  therefrom.  It  is  a  settled  rule  of  law, 
not  needing  citation  of  authorities,  that  if 
the  servant,  after  having  actual  knowledge 
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of  the  worn  and  defective  condition  of  the 
appllancea  for  bis  tise,  and  experience  and 
capacity  and  opportunity  to  know  and  ap- 
preciate the  danger  without  protest,  and  vol- 
untarily, remains  In  the  service,  and  attempts 
to  use  the  same,  and  is  Injured  thereby,  he 
assumes  the  risk,  and  cannot  recover  for  such 
injury.  4  Thompson  on  Neg.  |  4608;  1 
Labatt  on  Master  and  Servant,  t  263;  Ry. 
Co.  V.  Somers,  T8  Tex.  439,  14  S.  W.  779; 
Green  v.  Cross,  79  Tex.  130,  16  S.  W,  220; 
Ry.  Ca  V.  Larkln,  98  Tex.  225,  82  S.  W. 
1027,  1  I<.  R.  A.  (N.  S.)  944. 

If,  as  shown  by  the  evidence.  Burns,  a 
-co-employe  with  appellant,  put  clotb  In  the 
threads  of  the  guide  pin  to  hold  It  more 
securely,  and  appellant,  on  account  thereof, 
put  a  severer  strain  upon  the  monkey-wrench 
than  he  formerly  used,  and  this  strain,  In 
connection  with  the  defective  condition  of 
the  jaws  of  the  wrench  and  Its  hold  upon 
the  guide  pin,  caused  the  wrench  to  slip, 
he  could  not  recover  in  the  case.  Appellant 
says:  "As  to  whether  I  knew  that  he  (Bums) 
bad  changed  the  guide  pin,  I  didn't  know 
to  what  effect  I  knew  he  had  been  working 
on  It."  It  was  appellant's  duty  to  fix  the 
guide  pin.  It  is  not  material  In  the  case 
whether  appellant  Imew  or  did  not  know 
that  Bums  bad  more  securely  fixed  the  pin 
by  means  of  the  cloth,  as  the  act  of  Bums, 
In  law,  must  in  this  case  be  held  to  be  the 
act  of  a  fellow  servant,  for  which  the  ap- 
pellee would  not  be  responsible.  But  in  this 
connection  we  think  it  is  conclusive  that  the 
wrapping  of  the  pin  was  not  the  Immediate 
nor  the  direct  and  proximate  cause  of  the 
Injury.  To  hold  appellee  liable  for  the  act 
-and  knowledge  of  Bums  It  should  appear 
that  be  was  a  vice  iNrlncipal.  This  the  evi- 
dence does  not  show,  nor  does  It  warrant 
the  assumption  that  he  was.  The  evidence 
in  the  record  contains  the  bare  proof  in  the 
statement  that  Burns  "was  flier  and  fore- 
man," and,  while  appellant  was  changing  the 
saw  for  another  sharper,  saw  Bums  fix  the 
guide  pin.  The  evidence  conclusively  shows 
that  Mr.  Dodd.  and  not  Burns,  was  the  su- 
.perlntendlng  agent  of  the  corporation,  and 
its  general  manager  at  the  mill,  l^e  bare 
statement  In  the  record  that  Bums  was  a 
"foreman,"  unaccompanied  by  any  proof  that 
be  was  deputed  by  appellee  to  perform  the 
.personal  and  nondelegable  duties  of  the  mas- 
ter, would  not  constitute  him  a  vice  principal 
of  the  appellee  for  whose  acts  and  knowledge 
it  would,  in  law,  be  held  liable.  See  Mfg.  Co. 
V.  Femelat,  35  Tex.  Civ.  App.  36,  78  S.  W. 
869,  and  authorities  cited;  Coal  Co.  v.  Man- 
ning, 34  Tex.  Civ.  App.  822,  78  S.  W.  645; 
Fogarty  v,  Ry.  Co.,  180  Mo.  490,  79  8.  W.  664. 

Appellant  was  not  a  railway  employ^,  and 
so  the  common  law,  and  not  the  statute  of 
fellow  servants,  would  apply.  See  Oil  Ck>.  v. 
Jonte,  36  Tex.  Civ.  App.  18,  80  S.  W.  847. 

The  case  was  ordered  affirmed. 


KRAMER  T.  LIUiBT. 

(Court  of  Civil  Appeals  of  Texas.     April  19, 
1909.) 

1.  JUSTICKS  OF  THE  PEACE  (|  73*)— PBIVlLEOa 

or  DEVENOANr— Change  or  venue. 

Under  Rev.  St  1805,  art.  1685,  snbd.  8, 
allowing  suits  against  nonresidents  of  the  state 
to  be  brought  in  the  county  and  precinct  where 
plaintiff  resides,  and  Acts  1907,  30th  Leg.  p. 
249,  c.  133,  art  1194b,  providing  that  on  sus- 
taining a  plea  of  privilege  to  t>e  sued  in  an- 
other county  the  cause  shall  t>e  transferred  to 
the  proper  court,  and  article  1194c,  providing 
that  whenever  such  a  plea  is  sustained  the  court 
shall  order  the  venue  changed  to  the  proper 
court  and  the  clerk  shall  transmit  the  papers 
in  the  case  to  such  court  and  Rev.  St.  1895, 
art.  1677,  providing  that,  whenever  the  mode 
of  proceeding  in  any  case  before  a  justice  is 
not  prescribed,  it  shall  be  that  governing  dis- 
trict and  county  courts,  a  suit  on  a  contract 
for  the  payment  of  money,  which  does  not 
specify  the  place  of  payment  brought  in  a  jus- 
tice court  in  a  precinct  in  which  plaintiff  was 
not  a  resident,  against  a  nonresident  of  the 
state,  should  have  been  transferred  to  the  coun- 
ty and  precinct  in  which  plaintiff  resided,  on  a 
plea  of  privilege,  and  Rev.  St.  1895,  art  1585, 
subd.  4,  permitting  suits  on  a  written  contract 
promising  performance  at  any  particular  place 
may  be  brought  in  the  connty  in  which  con- 
tract was  to  be  performed,  has  no  application. 

[Ed.  Note.— For  other  cases,  see  Justices  of 
the  Peace,  Dec.  Dig.  }  73.*] 

2.  Attachuxnt  (}  821*)— AiOENDiflENT  or  Re- 

TUBN. 

Where  the  return  on  an  attachment  is 
signed  by  the  officer  as  deputy  constable  of  a 
certain  precinct  and  county,  and  it  is  shown 
that  sucn  officer  was  a  deputy  sheriff  of  the 
county  at  the  time,  and  that  there  was  no 
constable  in  the  precinct  named,  and  that  there 
was  no  city  in  said  precinct  large  enough  to 
necessitate  the  appointment  of  a  deputy  con- 
stable, there  was  no  error  in  allowing  the  sher- 
iff, whose  deputy  signed  the  return,  to  correct 
the  return  so  as  to  show  that  the  writ  was 
executed  by  the  officer  as  deputy  sheriff. 

[Ed.  Note.— For  other  cases,  see  Attachment, 
Cent  Dig.   a  1160-1165;    Dec.  Dig.  $  S24.»] 

Appeal  from  Liberty  County  Court;  J.  B. 
Simmon,  Judge. 

Action  by  V.  I*  Uliey  against  H.  Kramer. 
Judgment  for  plaintiff,  and  defendant  ap- 
peals.   Reversed  and  remanded. 

Stevens  A  Pickett,  for  appellant 

REESE,  J.  This  suit  was  Instituted  In 
the  justice  court  of  precinct  6  of  Liberty 
county  by  V.  L.  LiUey,  a  resident  of  San 
Jacinto  county,  against  H.  Kramer,  a  non- 
resident of  the  state  of  Texas,  to  recover  the 
sum  of  $104.10  alleged  to  be  owing  by  de- 
fendant to  plaintiff.  The  suit  was  brought 
upon  a  written  contract  executed  by  defend- 
ant and  plaintiff,  whereby  plaintiff  agreed  to 
haul  for  defendant  and  deliver  at  Cleveland, 
In  Liberty  county,  Tex.,  certain  staves  at  an 
agreed  price  for  such  services,  which  defend- 
ant agreed  to  pay.  Cleveland  is  In  the  pre- 
cinct In  which  the  suit  was  instituted.  No 
place  of  payment  Is  specified  in  the  contract 
Defendant   Interposed   a   plea   of   privilege. 


-Vov  other  < 
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alleging  that  he  waa  a  nonresident  of  the 
state  of  Texas,  that  plaintiff  was  not  a  resi- 
dent of  the  precinct  in  which  the  suit  was 
brought,  but  was  a  resident  of  San  Jacinto 
county,  and  that  the  suit  should  have  been 
brought  In  the  precinct  of  plaintiff's  resi- 
dence. With  the  institution  of  the  suit 
plaintiff  sued  out  a  writ  of  attachment, 
which  was  levied  upon  a  lot  of  staves  the 
property  of  defendant.  The  plea  of  privi- 
lege was  overruled  by  the  justice  of  the 
peace,  and  Judgment  rendered  for  plaintiff. 
The  case  was  taken  by  appeal  to  the  county 
court,  where  the  plea  of  privilege  supported 
by  proof  was  again  presented  and  overruled, 
and  Judgment  rendered  for  plaintiff,  from 
which  defendant  appeals.  No  briefs  are  on 
file  for  appellee. 

By  the  first  assignment  of  error  appellant 
complains  of  the  action  of  the  court  In  over- 
ruling the  plea  of  privilege.  The  facts  on 
which  it  Is  based  seem  to  be  undisputed,  and 
are  as  stated  above.  There  is  nothing  in 
the  contract  providing  for  payment  to  be 
made  by  appellant  In  precinct  6,  Liberty 
county.  Nothing  Is  said  as  to  the  place  of 
payment  of  the  money.  That  the  service 
was  to  be  performed  by  appellee  in  Liberty 
county  and  In  that  Justice  precinct  does  not 
affect  the  question ;  there  being  no  contract 
by  appellant  to  pay  thera  Subdivision  4, 
art.  1585,  Rev.  St.  1895,  has  no  application. 
Llndhelm  v.  Muschamp,  72  Tex.  33,  12  S.  W. 
125;  Mann,  Mauck  &  Stephens  v.  Clapp  & 
Brown,  1  White  &  W.  Civ.  Cas.  Ct  App.  { 
503;  Barker  v.  Foster,  8  Willson's  Civ.  Cas. 
Ct  App.  {  306;  Little  V.  Woodbridge,  1 
White  &  W.  Civ.  Cas.  Ct.  App.  S  152. 

We  think  the  case  comes  directly  within 
subdivision  8  of  article  1585,  Rev.  St.  1895, 
which  requires  suits  against  nonresidents  of 
the  state  to  be  brought  in  the  county  and 
precinct  of  plaintiflTs  residence.  The  plea  of 
privilege  should  have  been  sustained,  and 
under  the  provisions  of  articles  1194b  and 
1194c,  c  183,  p.  249,  Acts  1907,  30th  Leg., 
the  cause  should  have  been  transferred 
for  trial  to  the  Justice  court  of  the  Justice 
precinct  of  San  Jacinto  county  in  which  ap- 
pellee resides.  Although  this  act  does  not 
in  terms  apply  to  Justice's  court,  we  think 
it  does  apply  by  virtue  of  article  1677,  Rev. 
St  1895. 

The  attachment  sued  out  by  appellee  was 
executed  by  one  T.  J.  LlUey,  who  signed  his 
return  "Deputy  Constable,  Precinct  No.  6, 
Liberty  County,  Texas."  It  was  shown  that 
he  was  a  deputy  sheriff  of  Liberty  county  at 
the  time,  and  that  there  was  no  constable 
of  precinct  Mo.  6.  It  was  further  shown 
that  there  waa  no  city  of  8,000  Inhabitants 
in  said  precinct;  hence  no  authority  for 
the  appointment  of  a  deputy  constable.  Ap- 
pellant made  a  motion  to  quash  the  levy 
of  the  attachm«it  for  want  of  authority  In 
the  ofScer  to  levy  it    It  seems  clear  from 


the  evidence  that  the  officer  was  acting  as 
deputy  sheriff,  and  that  his  signature  to 
the  writ  as  deputy  constable  was  a  mis- 
take. We  think  there  was  no  error  in  al> 
lowing  the  sheriff,  whose  deputy  Lilley  was, 
to  correct  the  return  so'  as  to  show  that 
the  writ  was  executed  by  him  as  deputy 
sheriff.  This,  we  think,  the  sheriff  could  do, 
and  it  was  not  essential  that  it  be  done  by 
the  deputy  himself.  This  having  been  done, 
there  was  no  error  In  overruling  the  motion 
to  quash  the  attachment  There  was  some 
indefiniteness  in  the  evidence  as  to  whether 
Lilley  was,  at  the  time  of  this  service  deputy 
sheriff,  but  there  was  sufficient  to  authorize 
the  court  to  find  that  he  was.  However,  ap- 
pellant having  pleaded  in  limine  his  personal 
privilege  to  be  sued  elsewhere,  which  plea 
should  have  been  sustained  without  proceed- 
ing further,  on  that  account  this  action  of  the 
trial  court  will  have  to  be  set  aside,  and  the 
case  be  tried  de  novo  in  the  Justice  court 
to  which  it  will  be  transferred. 

For  the  error  presented  in  the  first  assign- 
ment of  error,  the  Judgment  is  reversed,  and 
the  cause  remanded  to  the  county  court  with 
instructions  to  sustain  the  plea  of  privil^e 
of  appellant  and  to  transfer  the  cause  for 
trial  to  the  Justice  coart  of  the  precinct  of 
appellee's  residence,  as  provided  by  articles 
1194b  and  1194c,  Acts  30tb  Leg.,  as  found  in 
chapter  133,  p.  249,  Acts  1907.  The  writ  of 
attachment  and  other  process  are  not  affect- 
ed by  this  reversal,  but  the  same  will  stand 
as  though  Issued  out  of  the  Justice's  court  of 
the  proper  precinct 


STATE  V.  GULF,  0.  te  8.  F.  RY.  CO. 

(Court  of  Civil   Appeals  of  Texas.     April   7, 
1909.) 

1.  Railboads   (8  6*)  —  Requxation  —  Pbhai 
Statutes — Co  n  bteucho  n  . 

Rev.  St  1895,  art.  4571,  imposing  a  pen- 
alty for  the  failure  of  a  railroad  company  or 
its  officers  to  furnish  information  required  by 
the  Railroad  Commission,  is  highly  penal  and 
must  be  strictly  construed. 

[Ed.   Note.— For  other  cases,   see   Railroads, 
Dec.  Dig.  {  6.*] 

2.  Raiuioads  ({  9*)— RBOUI.ATI0R— Statutes 

— COHSTKUCTION— 'BLAWKS." 

Rev.  St.  1895,  art  4571,  requiring  the  Rail- 
road Commission  to  prepare  "suitable  blanks" 
with  questions  elicitmg  information  concern- 
ing railroads  desired  by  the  commission,  and 
imposing  a  penalty  for  the  failure  of  a  rail- 
road company  or  its  officers  to  fill  oat  and  re- 
turn the  "blanks"  or  to  correctly  answer  the 
questions  propounded  therein,  imposes  a  pen- 
alty only  when  the  questions  propounded  and 
the  information  requested  on  the  face  of  the 
"blanks"  are  not  answered  and  famished,  and 
orders  passed  by  the  commission  requiring  a 
railroad  company  to  give  information  as  to  the 
number  of  freight  cars  handled  at  designated 
stations  daring  specified  months,  and  calling 
for  information  as  to  salaries  of  attorneys, 
etc.,  are  not  "blanks"  required  by  the  statute, 
and  to  authoruse  the  imposition  of  the  penalty 
it  must  appear  that  the  commission  forwarded 
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to  the  compBiiT' blanks  calling  for  the  informa- 
tion, and  that  it  failed  to  fill  up  the  blanks  and 
return  them  to  the  commission. 

[E:d.  Note,— For  other  cases,  see  Bailioada, 
Dec  Dig.  i  9.*} 

Appeal  from  District  Court,  Travis  Coun- 
ty; Cbas.  ▲.  Wilcox,  Judge. 

Action  by  the  State  of  Texas  against  the 
Oulf,  Colorado  &  Santa  F6  Railway  Compa- 
ny. From  a  Judgment  of  dismissal,  plaintiff 
appeals.    AfiSrmed. 

This  suit  was  Instituted  by  the  state  of 
Texas,  through  her  Attorney  General,  R.  V. 
Davidson,  the  said  Attorney  General  acting 
by  authority  and  under  instructions  from  the 
Railroad  Commission  of  Texas,  against  the 
Oulf,  Colorado  &  Santa  F6  Railway  Company 
for  penalties  for  failure  and  refusal  to  com- 
ply with  the  following  special  orders,  to  wit: 

"Office  of  Railroad  Commission  of  Texaa 
Austin,  Texas,  July  31,  1807.  Special  Order: 
Cnder  the  authority  conferred  upon  it  by 
article  4571  of  the  Revised  Statutes  of  Tex- 
as, it  Is  hereby  ordered  by  the  Railroad  Com- 
mission of  Texas  that  the  Gulf,  Colorado  te 
Santa  V6  Railway  Company  be  and  it  Is 
hereby  ordered  and  required  to  compile  and 
file  with  this  commission,  on  or  before  Sep- 
tember 15,  1909,  a  full  and  complete  state- 
ment in  the  manner  and  form  prescribed  be- 
low and  showing  the  following  Information, 
to  wit:  The  total  number  of  all  freight  cars 

handled  at  Houston,  Waco, during  the 

months  of  October,  1906,  and  June,  1906. 
State,  separately  the  number  of  cars  originat- 
ing at  and  forwarded  from  above-named  sta- 
tions; the  number  of  cars  received  and  des- 
tined to  above  stations ;  the  number  of  pass- 
ing cars  delivered  to  and  received  from  con- 
necting lines.  Separate  statements  shall  be 
made  for  each  station  and  for  each  month. 
Allison  Mayfleld,  Chairman,  L.  J.  Storey,  O. 
B.  Colquitt,  Commissioners.  Attest:  E.  R. 
McLean,  Secrefary." 

"Office  of  Railroad  Commission  of  Texas. 
Austin,  Texas,  August  1,  1907.  Special  Or- 
der: Under  the  autbori^  conferred  upon  it 
by  article  4571  of  the  Revised  Statutes  of 
Texas,  it  is  hereby  ordered  by  the  Railroad 
Commission  of  Texas  that  the  Com- 
pany be  and  It  is  hereby  ordered  and  requir- 
ed to  file  with  this  commission  on  or  before 
September  15,  1007,  a  full  and  complete 
statement  showing  the  amounts  paid  and 
charged  to  'Legal  Expenses'  for  each  year 
for  a  period  of  five  years  ending  with  June 
SO,  1907,  in  the  manner  and  form  prescribed 
t>elow,  to  wit:  (1)  Salaries  of  general  attor- 
ney, assistants,  clerks  and  office  expenses. 
(2)  Actual  traveling  expenses  of  general  at- 
torney, assistants  and  clerks.  (3)  Other  ex- 
penses of  general  attorney,  assistants  and 
clerks,  giving  details  of  each  item  of  snch 
expense.  (4)  Amount  paid  as  fees  to  attor- 
neys other  than  general  attorneys  and  as- 
sistants.    (5)  Amount  paid  for  court  costs 


and  witness  fees.  (6)  All  other  expenses  In- 
cidental to  the  trial  and  settlement  of  law 
suits  to  be  given  in  detail.  (7)  Amount  of 
expenses  of  general  attorney  assistants  and 
other  employes  in  attendance  on  legislative 
bodies,  state  and  national,  to  be  stated  sep- 
arately, and  each  Item  of  expenses  to  be 
shown  in  detail.  (8)  Amount  paid  as  pro- 
portion of  salaries  of  solicitors,  attorneys 
and  their  assistants  of  owning  system  and 
holding  company  charged  to  or  paid  by  Tex- 
as Company.  (9)  Amount  paid  as  proportion 
of  expenses  of  solicitors,  attorneys  and  their 
assistants  of  owning  system  and  holding 
company,  to  be  itemized.  (10)  Amount  paid 
for  any  other  purpose,  including  expense  of 
attendance  on  sessions  of  Texas  Railroad 
Commission,  sessions  of  Interstate  Commerce 
CommlBsion,  donations  and  contributions  of 
all  kinds;  these  amounts  to  be  shown  In 
detail.  Allison  Mayfleld,  Chairman,  L.  J. 
Storey,  O.  B.  Colquitt,  Commissioners.  At- 
test:  E.  R.  McLean,  Secretary." 

"Office  of  the  Railroad  Commission  of 
Texas.  Austin,  Texas,  August  27,  1907.  It 
Is  ordered  by  the  Railroad  Commission  of 
Texas  that  the  Gulf,  Colorado  &  Santa  Vi 
Railway  Company  shall  file  with  the  commis- 
sion not  later  than  October  1,  1907,  a  state- 
ment, the  correctness  of  which  shall  be  sworn 
to  by  the  auditor  of  said  railway  company, 
showing  the  earnings  of  said  company  on  the 
cotton  hauled  by  it  for  the  year  beginning  Ju- 
ly 1,  1905,  and  ending  with  June  30,  1906,  as 
follows:  (1)  The  gross  earnings  received  by 
said  company  for  hauling  cotton.  (2)  The 
gross  earnings  received  by  said  company  for 
hauling  cotton  which  had  origin  and  destina- 
tion In  Texas  and  credited  to  Intrastate  earn- 
ings. (3)  The  gross  earnings  received  by  said 
company  on  all  cotton  hauled  by  it  under 
Interstate  or  foreign  bills  of  lading  and  cred- 
ited to  interstate  earnings.  (4)  The  gross 
earnings  on  all  cotton  hauled  by  said  railway 
company  originating  in  Texas  under  bills  of 
lading  which  did  not  name  an  interstate  or 
foreign  destination,  but  did  name  destination 
at  a  point  in  Texas,  and  which  earnings 
were  credited  to  interstate  traffic.  Explana- 
tion: The  amount  of  earnings  on  concen- 
trated cotton  to  be  included  in  gross  earnings 
shall  be  that  remaining  after  concentration 
charge  adjustments  have  been  made.  Alli- 
son Mayfleld,  Chairman,  L.  J.  Storey,  O.  B. 
Colquitt,  Commissioners.  Attest:  E.  R.  Mc- 
Lean, Secretary." 

In  the  petition  of  the  plaintiff  it  was  al- 
leged that  the  said  orders  were  duly  and  le- 
gally made  and  entered  under  the  provisions 
of  article  4571  of  the  Revised  Statutes  of 
1895,  and  that  notices  thereof  were  duly  and 
legally  served  on  the  defendant,  but  that  the 
defendant  failed  and  refused  to  comply  with 
the  terms  and  provisions  of  said  orders,  and 
failed  and  refused  to  furnish  the  informa- 
tion requested  in  said  orders.     The  defend- 
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ant,  the  Gulf,  Colorado  &  Santa  T6  Rail- 
way Company,  answered  by  a  general  and 
special  exception  and  also  by  a  general  de- 
nial. The  defendant  specially  excepted  to 
tbe  plaintiffs  petition,  because  It  was  not 
alleged  therein  that  the  Railroad  Commis- 
sion ever  forwarded  to  the  defendant  any 
blanks  to  be  filled  under  the  prorlslons  of 
said  article  4571,  and  because  it  was  not  al- 
leged that  the  defendant  ever  failed  or  re- 
fused to  fill  up  any  blanks  sent  It  by  the 
Railroad  Commission  of  Texas  under  the 
authority  of  said  article  4S71.  Upon  the  tri- 
al of  the  cause,  the  defendant's  general  and 
special  exceptions  were  sustained,  and,  the 
plaintiff  declining  to  amend,  the  court  ren- 
dered judgment  dismissing  the  cause  of  ac- 
tion, to  which  Judgment  the  plaintiff  In  open 
court  excepted  and  gave  notice  of  appeal  to 
this  court. 

R.  v.  Davidson,  Atty.  Oen.,  and  Jas.  D. 
Walthall,  Asst  Atty.  Oen.,  for  the  State. 

FISHER,  3.  (after  stating  the  facts  as 
above).  Article  4571  of  the  statute  (Rev. 
St.  1S95),  under  which  this  suit  was  brought, 
provides  that  the  Railroad  Commission  shall 
cause  to  be  prepared  suitable  blanks,  with 
questions  calculated  to  elicit  all  information 
concerning  railroads,  and,  as  often  as  may 
,  be  necessary,  furnish  said  blanks  to  the  rail- 
road companies.  Any  railroad  company  re- 
ceiving from  the  commission  any  such  blanks 
shall  cause  said  blanks  to  be  properly  filled 
out,  so  as  to  answer  fully  and  correctly  each 
question  therein  propounded,  and  in  case 
they  are  unable  to  answer  any  question  they 
shall  give  a  satisfactory  reason  for  their 
failure;  and  the  said  answers,  duly  sworn 
to  by  the  proper  officer  of  said  company, 
shall  be  returned  to  said .  commission  at  its 
office  In  the  dty  of  Austin  within  30  days 
from  the  receipt  thereof.  Subdivision  1  of 
this  article  also  provides  that  If  any  officer 
or  employ^  of  the  railway  company  shall 
fail  or  refuse  to  fill  out  and  return  any 
blanks,  as  above  required,  or  refuse  to  an- 
swer any  question  therein  propounded,  etc., 
be  shall  be  guilty  of  a  misdemeanor  and 
diall  on  conviction  be  fined,  each  day  he 
shall  refuse  to  perform  such  duty  after  tbe 
expiration  of  the  time  aforesaid,  a  penalty 
of  $500,  and  tbe  commission  shall  cause  the 
prosecution  thereof  in  the  proper  court ;  and 
a  penalty  of  like  amount  shall  be  recovered 
from  tbe  company,  when  It  appears  that 
such  person  acted  In  obedience  to  its  direc- 
tion, permission,  or  request  in  hia  failure^ 
or  evasion  or  refusal. 

This  statute  in  its  character  la  highly 
penal,  and  must  be  strictly  construed.  Schloss 
V.  Atchison,  Toi>eka  it  Santa  V6  Railway  Co., 
86  Tex.  602,  22  S.  W.  1014.  The  appellant 
seeks  a  recovery  against  appellee  on  tbe 
ground  that  it  failed  and  refused  to  comply 


with  the  terms  and  provisions  of  the'orderr 
above  mentioned  and  to  furnish  the  Informa- 
tion as  therein  requested.  Tbe  statute  im- 
poses a  penalty  when  the  railway  company 
or  its  officers  fall  or  refuse  to  answer  tbe 
questions  propounded  in  the  blanks  to  be  fur- 
nished by  the  Railroad  Commission.  It  is  not 
alleged  that  such  blanks  were  furnished,  and, 
of  course,  it  follows  that  there  was  no  refusal 
to  fill  out  the  blanks  and  answer  the  questions 
therein  propounded  or  furnish  the  informa- 
tion therein  requested.  The  statute  requires 
of  the  commission  the  duty  to  furnish  the 
railway  companies  blanks  embracing  ques- 
tions concerning  which  it  desires  informa- 
tion, and  only  Imposes  a  penalty  when  the 
questions  propounded  and  the  Information 
requested  on  the  face  of  the  blanks  are  not 
answered  and  furnished.  The  orders  passed 
by  the  commission  which  required  the  rail- 
ways to  furnish  the  desired  Information 
could  not  be  regarded  as  blanks  required  by 
the  article  in  question.  Tbe  rule  of  strict 
construction  applying,  there  was  no  error  in 
the  trial  court's  sustaining  the  demurrers. 
We  find  no  error  In  the  record,  and  the 
judgment  Is  affirmed. 


MISSOURI,  K.  &  T.  RT.  CO.  OF  TEXAS 
et  al.  V.  ROGERS. 

(Court  of  Civil  Appeals   of  Texas.     April  7, 
1909.) 

1.  Cabbiers  (§  228*)  —  Tbanspobtatior   or 
Live  Stock— Negugknt  Delat— Evidence. 

Proof  that  a  carrier,  carying  live  stock  un- 
der a  contract  containing  no  reference  to  the 
time  of  transportation  nor  requiring  a  special 
train,  delayed  ttie  train  at  a  station  an  boar 
and  a  half,  and  that  tbe  delay  was  longer  than 
usual  or  necessary,  does  not  sliow  injury  to 
tbe  stock;  it  not  being  claimed  that  the  stock 
remained  in  the  ears  a  longer  time  by  reason 
of  the  delay,  or  that  there  was  any  intention 
to  remove  the  stock  from  the  cars  to  feed,  wa- 
ter, and  rest. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Dec.  Dig.  i  228.*] 

2.  Appeai,  ano  Ebbob  ({  1151*)— Detxbuina- 
TioN  — Modification  — E^TBT    o»    Pbofeb 

JUDGKENT. 

Where  the  evidence  of  the  amount  of  dam- 
ages to  a  shipment  of  live  stock  is  uncertain, 
and  the  carrier  appealing  from  the  judgment 
states  in  its  brief  tnat  the  amount  of  damages 
cannot  l>e  ascertained  to  be  more  than  a  speci- 
fied sum,  the  court  on  appeal  will  reform  and 
render  judgment  for  that  amount  on  the  shipper 
remitting  the  excess  thereof. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  U  4498-4506;  Dec.  Dig.  | 
1151.«] 

8.  Appbai,  and  Ebbok  (S  1176*)— DisPosinoR 

OF  Cask  or  Appkax.. 

Where  the  evidence  was  fully  developed  on 
the  trial,  the  court  on  appeal  from  an  erroneous 
judgment  will  reverse  It  and  render  a  proper 
judgment 

[Ed,  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {!  4S7S-4587;  Dec.  Dig.  | 
1175.*] 
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Appeal  from  Uaso  County  Court;  A.  H. 
WUbem,  Judge. 

Action  by  W.  3.  Rogers  against  the  Mis- 
souri, Kansas  &  Texas  Railway  Company 
of  Texas  and  another.  From  a  Judgment  for 
plaintiff,  defendants  appeal.  Reversed  and 
rendered  In  part,  and  conditionally  affirmed 
In  part. 

See,  also,  116  S.  W.  624. 

S.  R.  Fisber,  J.  H.  Talllchet,  S.  W.  Flsber, 
Baker,  Botts,  Parker  &  Garwood,  and  Flset 
&  McClendon,  for  appellants.  McLean  & 
Spears,  for  appellee. 

FISHER,  C.  J.  This  Is  a  suit  by  appellee, 
Rogers,  against  the  Houston  &  Texas  Central 
Railroad  Company,  the  Missouri,  Kansas  & 
Texas  Railway  Company  of  Texas,  and  the 
Missouri,  Kansas  &  Texas  Railway  Com- 
pany, to  recover  damages  In  the  sum  of  $445, 
alleged  to  have  been  sustained  to  a  shipment 
of  two  car  loads  of  cattle  from  Llano  to  Kan- 
sas City  on  July  18,  1907.  The  case  was 
tried  before  the  court  without  a  jury,  and 
Judgment  rendered  in  plalntlfTs  favor  against 
the  Houston  &  Texas  Central  Railroad  Com- 
pany for  $50,  with  6  per  cent.  Interest  from 
date  of  delivery  of  cattle  and  against  the 
Missouri,  Kansas  &  Texas  Railway  Compa- 
nies Jointly  for  $300. 

There  is  no  evidence  whatever  in  the  rec- 
ord that  would  Justify  the  Judgment  against 
the  Houston  &  Texas  Central  Railway  Com- 
pany. The  cattle  were  transported  by  this 
company  from  Llano,  Tex.,  to  Elgin,  Tex., 
and  there  delivered  to  its  connecting  carrier, 
the  Missouri,  Kansas  &  Texas  Railway  Com- 
pany of  Texas.  It  is  not  claimed  by  the  ap- 
iwllee  that  there  was  any  special  contract 
with  reference  to  the  time  of  transportation 
of  tbls  shipment,  nor  that  any  special  train 
was  to  be  furnished  to  carry  these  two  cars 
of  cattle.  It  appears  from  the  appellee's 
evidence  that  he  understood  that  the  cattle 
were  to  be  shipped  on  the  regular  freight 
train  that  left  Llano  in  the  morning,  and  he 
knew  of  the  run  of  that  train,  and  knew 
that  it  was  laid  over  in  Austin,  and  knew 
about  the  time  that  it  would  reach  Elgin; 
and  it  is  admitted  by  his  witness  who  ac- 
companied the  shipment  that  there  was  no 
rough  handling  of  the  cattle  between  those 
points.  There  was  no  unreasonable  delay 
shown  at  Llano.  It  left  there  at  the  usual 
time  in  the  morning,  and  reached  Austin  at 
the  usual  time  in  the  evening,  and  left  Austin 
at  the  usual  time  at  night,  and  arrived  at 
Elgin  at  the  usual  time,  and  was  there  de- 
livered to  its  connecting  line,  the  Missouri, 
Kansas  &  Texas.  No  unreasonable  delay 
was  shown  In  making  this  run.  It  is  true, 
the  train  remained  at  Burnet  an  hour  and  a 
half,  but  no  injury  is  shown  from  that  de- 
lay. Wliether  it  remained  there  longer  than 
usual  or  longer  than  was  necessary  is  not 


made  to  appear;  but,  assnminir  that  die 
train  did  remain  there  a  longer  time  than 
necessary,  no  injury  is  shown  from  this  fact, 
because  it  is  not  claimed  that  the  cattle  re- 
mained in  the  cars  a  longer  time  by  reason 
of  that  fact,  or  that  there  was  any  expecta- 
tion or  Intention  to  remove  the  cattle  from 
the  cars  and  to  give  them  feed,  water,  and 
rest  before  the  same  were  delivered  to  the 
Missouri,  Kansas  &  Texas  at  Elgin. 

There  is  evidence  In  the  record  which 
would  Justify  the  Judgment  against  the  Mis- 
souri, Kansas  &  Texas  for  some  amount,  but 
we  are  not  able  from  the  facts  stated  in  the 
record  to  determine  that  this  amount  Is  the 
sum  found  by  the  Judgment  of  the  trial 
court  The  evidence  upon  this  subject  is  un- 
certain, and  there  is  a  statement  in  appel- 
lants' brief  that  this  amount  cannot  be  ascer- 
tained to  be  more  than  $208.39,  and  in  view 
of  this  statement  we  will  say  tliat,  if  the 
appellee  will  remit  his  Judgment  against  the 
Missouri,  'Kansas  &  Texas  to  this  sum,  we 
will  here  reform  and  render  for  that  amount, 
but  otherwise  the  Judgment  will  be  reversed 
on  account  of  the  assignment  that  the  evi- 
dence does  not  sustain  the  Judgment  for  the 
amount  determined  In  appellee's  favor. 

The  conclusion  reached  by  this  court  with 
reference  to  the  Houston  &  Texas  Central 
being  based  in  the  main  upon  the  evidence  of 
appellee  and  his  witness,  and  it  appearing 
that  the  testimony  ui)on  this  subject  is  fully 
developed,  the  Judgment  as  to  that  road  Is  re- 
versed and  here  rendered  to  the  effect  that 
as  against  it  plaintiff  take  nothing,  and  that 
that  appellant  go  hence  with  its  costs. 

The  Judgment  as  to  the  Missouri,  Kansas 
&  Texas  Railway  Company  of  Texas,  and 
the  Missouri,  Kansas  &  Texas  Railway  Com- 
pany will  be  reversed,  with  the  privilege  of 
the  appellee  within  15  days,  if  he  so  desired, 
to  remit  to  the  amount  of  $208.39,  and  if  so 
done  it  will  be  affirmed  at  appellee's  costs; 
otherwise  the  Judgment  as  to  these  two  roads 
will  be  reversed,  and  the  cause  remanded. 


FT.  WORTH  A  R.  Q.  RX,  CO,  et  al.  v,  DAT. 

(Court  of  Civil  Appeals  of  Texas,     April   1, 
1909,    Rehearing  Denied  April  22,  1909.) 

1,  Masteb  and  Sebvant  (8  111*)— Injury  to 
Servant— Appliances— l3uTT  to  Inspect, 
Where  it  was  customary  for  brakemen  and 
switchmen  to  use  the  oil  boxes  on  freight  cars 
as  a  step  in  mounting  the  cars  when  the 
ground  along  the  track  is  bo  much  lower  than 
the  rail  that  the  ladder  on  the  car  is  inade- 
quate, and  the  railroad  company  has  never  for- 
bidden such  use,  the  company  is  liable  to  a 
switchman  for  Injuries  resulting  from  the  fail- 
ure of  the  company  to  keep  in  repair  an  oil 
box  which  the  switchman  attempted  to  so  use, 

[Ed,  Note,— For  other  cases,  see  Master  and 
Servant,  Cent  Dig,  U  215-217;  Dec.  Dig,  { 
111,»] 
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2.  Itf  ABTEB  AND   SeBVART  (§   219*)— IKJUBT  TO 

Servant— AflsuMPTiow  of  Risk. 

Where  it  was  customary  for  brakemen  and 
■witchmen  to  use  oil  boxes  on  freight  cars  as 
steps  in  mounting  cars,  and  the  railroad  com- 
pany has  never  forbidden  such  use,  a  switchman 
in  so  using  an  oil  box  did  not  assume  the  risk 
of  injury  from  its  defective  condition  which  was 
not  obvious  to  him  while  engaged  in  his  work. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  H  610-824;  De&  Dig.  % 
219.*] 

8.  Masteb  and  Sebvant  (J  281»)— Injubt  to 

SeKVANT— OONTEIBTJTOBT   NEOLIGENCB— EVI- 
DENCE. 

Evidence  held  insu£Scient  to  show  that 
plaintiff,  a  switchman,  was  guilty  of  contribu- 
tory negligence  in  using  the  oil  box  on  a  freight 
car  as  a  step  in  mounting  the  car. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  $§987-996;  Dec.  Dig.  | 
281.*] 

Appeal  from  District  Coart,  Tarrant  Coun- 
ty;  Irby  Dunklin,  Judge. 

Action  by  E.  B.  Day  against  the  Ft  Worth 
ft  Rio  Grande  Railway  Company  and  others. 
From  a  Judgment  for  plaintiff,  defendants 
appeal.    AtBrmed. 

Andrews,  Ball  &  Streetman,  and  H.  M. 
Chapman,  for  appellants.  Mcliean  &  Carlock, 
for  appellee. 

WILLSON,  C.  J.  The  appeal  Is  from  a 
Judgment  against  appellants  in  favor  of  ap- 
pellee for  the  sum  of  $4,000  as  damages  for 
personal  Injuries  suffered  by  him  as  the  re- 
sult, as  alleged,  of  negligence  oa  the  part  of 
appellants. 

From  the  record  it  appears  that  appellee 
received  the  Injuries  complained  of  while  In 
appellants'  service  as  a  switchman  In  their 
yards  in  Ft  Worth  at  about  lO  o'clock  of  the 
morning  of  April  19,  1908.  At  the  time  he 
was  injured,  in  the  discharge  of  his  duties 
as  appellants'  switchman,  be  was  attempting 
to  mount  a  box  car  moving  at  a  speed  of  six 
or  eight  miles  an  hour.  The  car  was  a  "for- 
eign car";  that  is,  it  did  not  belong  to  ap- 
pellants. It  had  been  in  their  charge  only 
about  two  days.  It  bad  a  ladder  or  steps  on 
its  side  and  near  one  of  its  ends.  The  bottom 
round  of  the  ladder,  called  the  "sill  step," 
extended  12  or  14  inches  below  the  sill  of  the 
car,  or  about  14  inches  above  and  12  inches 
towards  the  end  of  the  car  from  the  oil  box 
of  the  axle  of  the  car.  The  oil  box  referred 
to  was  about  18  inches  above  the  top  of  the 
rail  of  the  track.  It  was  provided  with  a 
wooden  lid.  At  the  point  where  the  accident 
occurred  the  ground  on  the  side  of  the  car 
where  appellee  attempted  to  mount  it  was 
atwut  14  inches  lower  than  the  top  of  the  rail. 
In  attempting  to  mount  the  car,  appellee 
grasped  the  lower  round  of  the  ladder  with 
his  hands,  and  placed  his  left  foot  against 
the  lid  of  the  oil  box.  intending  to  throw  his 
right  foot  onto  the  "sill  step."  Because  the 
wooden  lid  of  the  oU  box  was  rotten,  and 
therefore  broke  or  slipped  in  its  place  when 


appellee  threw  Us  foot  against  It,  bis  foot 
slipped  from  it,  causing  his  right  foot  to  mias 
the  sill  step  and  go  under  and  in  front  of  the 
wheel  of  the  car,  which  ran  over  and  crushed 
It  It  further  appears  from  the  record  that 
appellee  had  had  about  nine  years'  experience 
as  a  switchman,  and  that  as  such  he  liad  been 
in  appellants'  employ  about  five  years,  and 
in  their  Ft  Worth  yards  about  three  months ; 
that  oil  boxes  like  the  one  he  put  Ills  foot 
against  in  the  effort  to  mount  the  car  usually, 
though  not  always,  were  provided  with  iron 
lids ;  that,  while  the  oil  box  was  not  primari- 
ly designed  or  intended  to  be  so  used,  it  was 
and  long  had  been  a  custom,  almost  universal 
among  switchmen,  to  use  the  oil  box  in 
mounting  such  cars  at  places  where  the 
ground  was  lower  than  the  track,  and  that, 
where  the  ground  was  as  much  as  14  inches 
lower  than  the  track,  brakemen  could  not 
mount  such  a  car  while  moving  six  or  eight 
miles  an  hour  by  means  of  the  ladder  alone. 
It  further  appeared  tliat  if  appellee  at  the 
time  he  attempted  to  mount  the  car  knew 
the  lid  of  the  oil  box  was  a  wooden  Instead 
of  an  iron  one,  be  did  not  know  it  was  un- 
sound. 

Appellants  insist  that  the  evidence  estab- 
lished that  they  had  discharged  their  duty  to 
appellee  by  providing  the  ladder  for  his  use 
in  mounting  the  car ;  that  they  owed  him  no 
duty  to  inspect  the  lid  of  the  oil  box  and 
have  it  in  proper  repair  for  the  use  he  at- 
tempted to  make  of  it;  and  that,  therefore, 
an  issue  as  to  negligence  on  their  part  was 
not  made  by  the  evidence,  and  should  not 
have  been  submitted  to  the  Jury.  In  the  ap- 
iplication  of  the  rule  Imposing  upon  the  mas- 
ter the  duty  to  his  servant  "to  use  ordinary 
care  and  diligence  to  provide  such  sound  and 
sufficient  appliances  or  instrumentalities  as 
are  reasonably  calculated  to  Insure  the  safety 
of  the  servant  in  i)erformiug  the  service,  to 
discover  and  repair  any  defect  therein,  and 
to  provide  a  reasonably  safe  place  In  which 
to  perform  the  service"  (4  Thompson  on  Neg- 
ligence, S  3987),  It  has  been  uniformly  held 
that,  when  the  master  has  discharged  the  du- 
ty, he  is  not  liable  on  account  of  an  Injury 
suffered  by  the  servant  as  a  result  of  his 
using  such  appliances  or  instrumentalities 
for  a  purpose  not  required,  nor  contemplated 
or  intended  by  the  master.  But  it  not  infre- 
quently happens  that  an  appliance  or  instru- 
mentality designed  and  intended  by  the  mas- 
ter for  a  spedflc  purpose  alone  is  found  to  be 
convenient  and  effective  for  another  or  other 
purposes.  There  can  be  no  doubt,  if  the  mas- 
ter, discovering  the  new  purpose  to  which  the 
instrumentality  advantageously  could  be  ap- 
plied, should  direct  its  use  for  such  purpose, 
the  duty  would  at  once  devolve  upon  him  to 
use  ordinary  care  and  diligence  to  discover 
and  repair  defects  in  it  with  reference  to  such 
new  use.    Should  the  rule  be  different  If  th« 
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master'B  Berranta,  themaelves  discovering  tbe 
new  nse  to  which  sach  Instrumentallt?  could 
be  pat  In  discharging  their  duties,  apply  It 
to  such  use,  In  the  absence  of  the  master's 
Instmction  to  do  so,  but  without  objection 
and  with  knowledge  on  his  part  that  It  would 
be  so  used?  In  considering  the  question.  It 
will  be  Instructive  to  refer  to  some  of  the  cas- 
es where  it  has  been  presented  and  determin- 
ed with  more  or  less  directness. 

In  Lauter  v.  Duckworth,  19  Ind.  App.  635, 
48  N.  E.  867,  the  defendant  had  constructed 
a  "dry  well"  of  loose  bricks  for  the  purpose 
of  receiving  waste  water  from  a  factory, 
which  entered  the  well  through  pipes  at  the 
bottom,  along  with  a  little  steam.  After- 
ward the  well  was  used  to  receive  waste 
steam,  which  was  let  Into  It  by  a  pipe  In  the 
top.  The  pipes  In  the  bottom  becoming  stop- 
ped up  by  sediment,  the  steam  forced  Its  way 
through  them,  and  through  the  walls  of  the 
well  Into  tbe  surrounding  earth,  where  It 
formed  a  hole  underneath  the  surface  filled 
with  steam,  hot  water,  and  hot  mud.  While 
the  plaintiff  was  passing  over  the  spot  In 
the  discharge  of  his  duties,  tbe  earth  gave 
way  beneath  him,  precipitating  him  three  or 
four  feet  Into  tiie  hole,  and  scalding  him. 
With  reference  to  a  contention  made  by  the 
defendant  that  the  evidence  did  not  show  the 
well  to  have  been  constructed  for  uses  made 
of  It,  resulting  In  the  Injuries  to  the  plain- 
tiff, tbe  court  said :  "Appellant  must  be  held 
to  know  the  manner  of  construction,  and  the 
nse  to  which  it  was  put ;  and.  If  tbls  improp- 
er use  was  permitted  by  him,  it  was  equiva- 
lent to  Its  construction  for  such  use,  so  far  as 
his  liability  might  be  affected  for  damages  re- 
salting  from  such  nse."  In  Dnpree,  Receiv- 
er, V.  Tamborilla,  27  Tex.  Civ.  App.  603,  66 
S.  W.  695,  the  plaintiff,  while  in  the  service 
of  Dupree  as  receiver  of  the  Citizens'  Elec- 
tric Light  ft  Power  Company  of  Houston,  had 
gone  to  the  top  of  one  of  the  company's  poles 
to  trim  an  electric  lamp  smpported  then  by 
iron  rods  extending  over  the  top  of  the  pole 
from  tbe  arms  of  an  iron  casting  fitted  over 
tbe  top  of  tbe  pole.  Plaintiff  thought  the 
rods  were  solid,  and  could  not  have  ascertain- 
ed that  they  were  otherwise  by  the  exercise 
of  ordinary  care  in  the  discharge  of  his  du- 
ties as  a  trimmer.  As  a  matter  of  fact  the 
rods  were  hollow  and  weakened  by  rust,  and 
broke  when  plaintiff.  In  reaching  a  point  from 
which  to  trim  the  lamp,  rested  his  weight  on 
them.  As  a  result  of  the  breaking  of  the 
rods  plaintiff  fell  to  the  ground,  and  was  in- 
jured. Tbe  receiver  contended  that  the  evi- 
dence showed  that  the  rods  were  designed 
alone  to  support  the  lamp  and  its  hood,  and 
were  never  intended  to  be  used  as  a  means 
.of  climbing  to  a  position  necessary  to  be  as- 
sumed by  a  trimmer  in  order  to  trim  the 
lamp.  The  court  said:  "It  should  be  borne 
In  mind  that  the  lamp  was  at  a  considerable 
and  dangerous  height  from  the  ground ;  that 
the  trimming  of  the  lamp  required  the  use  of 


both  hands.  The  position  necessarily  assum- 
ed in  performing  this  task  jplaced  practical- 
ly the  entire  body  higher  than  the  top  of 
the  pole  and  the  metal  casting  or  cross-arm 
thus  leaving  nothing  by  which  the  operator 
could  steady  or  supi)ort  himself  save  the  rods 
supporting  the  lamp  and  hood.  The  consen- 
sus of  the  testimony  shows  that  even  the 
most  careful  and  prudent  and  experienced 
trimmers,  and  those  who  knew  the  rods  were 
not  solid  Iron,  placed  some  weight  on  these 
upright  supports  while  adjusting  tbe  carbons, 
and  this  is  true  in  the  very  nature  of  things. 
The  defendant  must  have  known  from  the 
character  of  the  structure  that  the  rods 
would  be  used  by  trimmers  in  reaching  and 
maintaining  their  perilous  position."  And 
In  another  part  of  the  opinion,  referring  to 
tbe  rods,  the  court  said :  "It  was  the  mas- 
ter's duty  to  construct  against  tbe  use  to 
which  he  might  reasonably  expect  they  would 
be  subjected." 

In  Dunn  v.  New  York,  N.  H.  &  H.  R.  Ry. 
Co.,  107  Fed.  666,  46  C.  C.  A.  546,  Dunn,  in 
the  service  of  the  railway  company  as  a 
brakeman,  was  injured  while  engaged  in  un- 
coupling cars  from  the  front  end  of  a  locomo- 
tive. To  steady  himself,  with  one  hand  he 
grasped  the  round  plate  fastened  in  the  mid- 
dle of  the  front  end  of  the  boiler,  known  as 
the  "figure  plate,"  while  with  the  other  he 
pulled  the  coupling  pin.  The  plate  was  loose, 
turned  when  he  grasped  it,  and  as  a  result  he 
was  thrown  under  the  pilot  of  the  locomo- 
tive, and  thereby  was  injured.  The  railway 
company  insisted  It  was  under  no  obligation 
to  inspect  and  keep  properly  secured  the  plate 
referred  to.  The  Circuit  Court  of  Appeals 
In  overruling  the  contention,  after  discussing 
the  manner  in  which  the  uncoupling  was  to 
be  made  and  the  means  provided  by  the  rail- 
way company  to  protect  the  brakeman  while 
making  it,  said:  "It  appears,  then,  that  the 
defendant  set  this  engine  to  work  switching, 
and  put  plaintiff  to  work  on  it  at  a  place 
where  defendant  knew  he  must  hold  on  to 
something.  If  provided  no  special  handhold. 
It  directed  no  particular  projection  to  be  used 
as  such.  It  forbade  no  sudi  use.  It  main- 
tained on  its  engine  a  figure  plate,  adapted 
for  use  as  a  handhold,  and  so  located  that  a 
man  of  plaintiff's  size  would  find  it  the  most  ■ 
convenient  thing  to  take  hold  of.  *  •  ♦ 
Knowing  it  would  be  so  used,  if  for  any  rea- 
son it  was  difficult  to  maintain  it  firmly  in 
position  or  to  Inspect  It,  the  defendant  might 
have  prohibited  its  use  for  that  purpose. 
Not  having  done  so,  it  owed  a  duty  of  inspec- 
tion commensurate  with  the  purpose  which  it 
must  be  assumed  that  defendant  knew  It  was 
subserving." 

In  Coates  v.  Boston  ft  Maine  Ry.  Co.,  153 
Mass.  207,  26  N.  B.  864,  10  L.  R.  A.  769, 
decided  by  the  Supreme  Court  of  Massachu- 
setts, Coates,  a  brakeman,  was  directed  by 
tbe  conductor  of  a  freight  train  to  ride  upon 
a  coal  car  for  the  purpose  of  pulling  out  the 
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coupling  pin  and  separating  It  from  other 
cars.  Be  started  to  get  on  the  rear  of  the 
coal  car,  put  one  hand  on  the  top  thereof, 
and  tried  to  put  his  left  foot  on  the  Jaw 
strap,  an  Iron  bar  running  below  and  be- 
tween tbe  ends  of  the  axles,  out  of  sight  un- 
der the  body  of  the  car.  The  Jaw  strap  was 
not  where  it  should  have  l)een,  and  his  foot 
went  on  tbe  rail,  and  was  crushed.  The 
Jaw  strap  was  Intended  only  to  strengthen 
the  car,  but  such  cars  were  not  provided 
with  other  means  for  getting  upon  them, 
and  In  getting  upon  them  It  was  tbe  custom 
of  brakemen  to  use  the  Jaw  strap  as  Coates 
attempted  to  use  It  There  was  evidence 
that  tbe  Jaw  strap  had  been  gone  for  some 
time,  and  from  this  evidence  the  court  said 
the  jury  might  have  inferred  that  the  rail- 
way, company  knew  of  its  absence.  The 
court  also  thought  the  evidence  sufficient  to 
support  a  finding  that  tbe  company  reason- 
ably should  hare  anticipated  that  brakemen 
ignorant  of  the  absence  of  the  Jaw  strap 
might  be,  as  Coates  was,  ordered  to  and 
might  go  upon  the  car  to  uncouple  It,  and 
that  such  a  finding  would  be  sufficient  as  a 
basis  for  the  further  finding  that  the  de- 
fendant was  guilty  of  negligence  in  failing 
to  warn  Coates  of  the  fact  that  the  Jaw 
strap  was  absent.  The  court  declined  to 
consider  as  a  question  made  by  the  record  in 
that  case  the  question  made  by  the  record 
In  this  one,  saying:  "We  do  not  consider 
whether  in  view  of  the  constant  use  of  the 
Jaw  strap  as  a  means  of  getting  upon  tbe 
car,  and  the  fact  that  we  cannot  pronounce 
it  to  be  a  negligent  use,  the  company  might 
not  properly  be  taken  to  have  notice  of  it, 
and  if  it  did  not  prohibit  such  use,  which 
probably  would  have  seemed  absurd  to  all 
concerned,  then  be  bound  to  see  that  the  Jaw 
strap  was  reasonably  safe  for  this  secondary 
use,  although  not  that  for  which  it  was  de- 
signed." In  Prosser  v.  Montana  Central  Ry. 
Co.,  17  Mont  372,  43  Pac.  81,  30  L.  R,  A. 
814,  a  road  engine,  Instead  of  a  switch  en- 
gine, had  been  used  in  switching  cars.  Be- 
cause the  road  engine  had  a  pilot  and  no 
footboard  in  front  to  aid  in  tbe  switching, 
a  flat  car  had  been  placed  in  front  of  the  en- 
gtue.  The  flat  car  was  provided  with  a 
brake  i>eam  and  staff.  Plaintiff  in  the  dis- 
charge of  his  duty  as  a  brakeman  stepped 
upon  the  brake  beam  and  grasped  the  brake 
staff.  It  was  bent  turned  with  him,  and  he 
fell,  and  thereby  was  injured.  It  appeared 
that  the  brake  beam  and  staff  were  used  by 
brakemen  for  tbe  purpose  plaintiff  was  at- 
tempting to  use  same.  The  court  said:  "The 
brake  beam  and  staff  being  used  for  the  pur- 
pose of  mounting  the  car  by  the  brakemen 
and  switchmen,  we  do  not  hesitate  to  say 
that  to  allow  the  apparatus  to  remain  in  the 
condition  it  was,  was  a  showing  of  negli- 
gence sufficient  to  go  to  the  Jury." 

In  Donk  Bros.  Coal  &  Coke  Co.  v.  Betzloff, 
229  111.  IM.  82  N.  E.  214,  Betzloff  while  in 


the  coke  company's  service  had  been  Injured 

as  the  result  of  the  letter's  failure  to  have 
in  proper  repair  bumpers  on  cars  used  in  its 
mine  which  it  became  BetzlofTs  duty  to 
couple.  It  was  argued  by  the  coke  company 
that  the  proof  showed  that  the  bumpers 
were  not  placed  on  the  cars  for  the  protec- 
tion of  employes  engaged  in  coupling  them, 
but  were  placed  there  to  prevent  the  bodies 
of  the  cars  from  striking  against  each  other 
when  the  cars  came  together.  In  disposing 
of  the  contention,  the  court  said:  "It  is  ap- 
parent from  the  evidence  that  tbe  bumpers 
were  of  material  assistance  in  enabling  em- 
ployes to  make  couplings,  and,  whether  tbe 
primary  purpose  of  placing  them  on  the 
cars  was  to  enable  couplings  to  be  made  by 
employ^  and  to  protect  them  while  being 
made  or  not,  tbey  did  serve  that  purpose, 
which  appellant  was  bound  to  know,  and  It 
became  its  duty,  therefore,  to  exercise  rea- 
sonable diligence  in  keeping  them  in  a  rea- 
sonably safe  condition  for  use." 

On  the  authority  of  some  of  the  cases  to 
which  we  have  referred  and  others  to  which 
we  have  not  referred,  in  his  excellent  work 
on  Master  and  Servant  (volume  1,  S  28),  Mr. 
Labatt  states  as  the  qualification  of  the  rule 
indicated  by  them:  "If  new  functions  are 
Imposed  upon  an  instrumentality  by  the  mas- 
ter himself  or  his  representative,  and  the 
servant  is  thereby  exposed  to  undue  risks, 
the  master  must  answer  for  any  injury  re- 
sulting from  those  risks,  and  cannot  excuse 
himself  by  showing  that  tbe  Instrnmentnllty 
was  a  suitable  one  for  the  performance  of 
the  work  for  which  it  was  originally  sup- 
plied. The  master's  acquiescence  In  the  use 
of  an  appliance  for  some  purpose  other  than 
that  for  which  It  was  intended  puts  him  in 
the  same  position  as  if  the  appliance  had 
been  originally  furnished  for  that  purpose. 
Accordingly  a.  qualification  of  this  rule  that 
a  servant  cannot  recover  in  the  absence  of 
evidence  showing  that  the  appliance  in  ques- 
tion was  constructed  with  reference  to  the 
use  to  which  it  was  being  put  when  the  ac- 
cident occurred  is  admitted  in  cases  where 
it  appears  that  it  was  customary  for  em- 
ployes to  put  It  to  that  use,  and  that  tbe 
master  knew  of  this  cnstom."  And  see  4 
Thompson  on  Negligence,  §  4000. 

Keeping  in  mind  the  qualification  which 
seems  to  be  established  by  the  authorities 
referred  to  of  the  general  rule  measuring 
the  master's  duty  with  regard  to  instru- 
mentalities furnished  to  the  servant  and 
looking  to  the  evidence  In  the  record  before 
us,  we  are  not  prepared  to  say  that  the  evi- 
dence was  not  sufficient  fo  make  an  Issue 
as  to  negligence  vel  non  on  the  part  of  ap- 
pellants In  falling  to  Inspect  the  lid  of  the 
oil  box  and  have  it  in  proper  repair  for 
the  use  appellee  attempted  to  make  of  it. 
While  the  lid  primarily  was  Intended  for 
another  use,  the  evidence  overwhelmingly 
established  that  it  was  commonly — almost 
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aniTersally — ^ased  bj  appellants'  brakemen 
as  appellee  was  attempting  to  use  It  when 
he  was  injured.  It  is  not  contended,  and 
reasonably  It  conld  not  be,  that  appellants 
were  ignorant  of  the  use  their  switchmen 
had  made  and  were  making  of  such  lids 
in  discharging  their  duties.  Yet  they  had 
In  no  way  indicated  tlut  they  did  not  ap- 
prove of  the  use  being  made  of  them  by 
the  switchmen.  Furthermore,  It  appeared 
that  the  ladders  provided  on  such  cars  for 
mounting  same,  while  sufiScient  for  the  pur- 
pose where  the  ground  was  not  lower  than 
■the  track,  were  not  sufficient  for  the  pur- 
pose at  places  along  its  track  where  the 
jrround  was  as  much  as  14  Inches  lower 
than  the  track.  Appellants  should  be  held 
to  have  had  knowledge  of  the  limit  to  the 
-effective  use  which  could  be  made  of  the 
ladders.  The  case,  then,  is  one  where  the 
instrumentalities  iMrovided  under  all  circum- 
-stances  were  not  sufficient  to  enable  the 
employs  to  discharge  his  duties;  where, 
in  accordance  with  a  custom  known  to  the 
master  to  exist,  the  employfi  attempted,  un- 
-der  circumstances  which  the  master  knew 
might  arise  rendering  it  necessary  for  the 
employ^  to  do  so,  to  make  use  of  an  appli- 
ance primarily  designed  and  intended  to 
be  used  for  another  purpose  to  supplement 
the  Insufficient  appliances  furnished  to  en- 
able him  to  perform  his  duties;  and  where 
the  employs  was  injured  in  his  attempt  to 
«o  perform  his  duties,  as  the  direct  result  of 
the  master's  failure  to  Inspect  and  prop- 
erly repair  for  such  use  the  instrumentali- 
ty he  had,  to  say  the  least  of  It,  before 
.commonly  permitted  to  be  used  to  supple- 
ment and  render  effective  those  he  had  pro- 
vided for  the  purpose.  It  is  but  fair,  it 
seems  to  us,  to  assume  that  appellants  per- 
mitted the  use  of  the  lid  because  they 
thereby  derived  benefit,  either  In  being  re- 
lieved of  the  necessity  of  providing  means 
In  addition  to  the  ladders  of  mounting  such 
■cars  under  such  circumstances,  or  in  having 
the  switching  done  more  expeditiously  than 
It  could  be  done  in  the  absence  of  addition- 
al means,  if  such  use  should  not  be  made 
of  the  lid.  Such  permission,  we  think, 
■should  be  construed  as  having  the  effect 
a  direction  by  appellants  to  their  switch- 
men to  so  use  the  lid  would  have.  Had 
such  direction  been  given  by  appellants,  it 
is  clear  that  it  would  have  become  their 
•duty  to  exercise  ordinary  care  in  discover- 
ing and  repairing  defects  In  the  lid  which 
might  render  it  unsafe  for  such  use.  And 
It  is  equally  dear,  it  seems  to  us,  that  it 
should  not  be  held  to  be  an  answer  to  a 
claim  for  damages  for  injuries  resulting 
to  its  employs  from  its  failure  to  exercise 
such  care  that  the  Ud  was  sufficient  for 
another  and  primary  use  for  which  It  had 
been  designed.  As  we  understand  them,  the 
authorities  cited  by  appellants  In  support 
•of  their  contention. are  not  in  conflict  with 


those  we  have  cited,-  but  are  only  Illustra- 
tive of  the  general  rule  which  holds  the 
servant  to  have  assumed  the  risk  of  dangers 
ordinarily  incident  to  his  service,  or  ob- 
vious to  his  senses.  In  Williams  v.  Railway 
Co.,  149  Fed.  104,  79  C.  C.  A.  146,  the  fore- 
man of  a  switching  crew  had  slipped  and 
fallen  from  the  footboard  on  the  rear  of 
the  tender  of  the  locomotive  while  It  was 
moving.  The  board  was  slanting  when  it 
should  have  been  level,  and  water  from  a 
leak  had  fallen  and  then  frozen  on  it,  ren- 
dering it  slick  and  dangerous  for  use.  The 
court  held  the  defect  to  be  an  open  and  ob- 
vious one.  Here  the  testimony  tends  to 
show  that  while  the  car  was  moving  six 
or  eight  miles  an  hour  the  fact  that  the 
oil  box  lid  was  a  wooden  one  and  rotten 
was  not  obvious  to  appellee.  He  testified: 
"In  mounting  a  car,  we  usually  take  ob- 
servations to  see  practically  how  fast  the 
car  is  going.  In  mounting  a  car  where  you 
are  going  to  use  the  oil  box,  you  make  a 
casual  glance  as  to  the  condition  of  the 
box  before  you  put  your  foot  on  It  At 
a  slight  observation,  I  could  not  swear  wheth- 
er I  could  tell  whether  the  lid  was  wood  or 
iron.  -  It  it  was  off  entirely,  I  might  discover 
it,  or  if  it  was  down  three  or  four  Inches  below 
flush  I  might  discover  It.  If  it  had  a  crack 
in  it,  split  right  in  two  like  the  one  now  shown 
me,  I  don't  think  I  would  notice  It  From 
practical  experience  we  don't  look  at  all 
those  things.  It  is  owing  to  the  speed  uf 
the  train 'whether  we  make  casual  examina- 
tions to  see  whether  the  oil  box  Is  there  or 
not,  or  whether  there  is  the  Ud  on  It  or 
not.  •  •  •  I  believe  In  my  experience 
you  take  the  entire  thing  In  In  a  glance — 
the  movement  of  the  train,  the  position  of 
the  handholds — and  you  will  throw  your 
body  and  catch  the  oil  box  and  the  stirrup. 
*  *  *  If  a  wooden  lid  was  the  same  color 
as  the  iron  Ud,  perhaps  he  would  not  notice 
that  part  You  first  take  them  at  a  glance, 
the  speed  of  the  car,  the  handhold,  and 
all  that  is  taken  in  one  glance.  •  *  • 
These  cars  moving  along,  you  have  not  got 
time  to  look  at  them  to  tell  whether  it  is 
a  wooden  lid  or  not.  They  look  after  they 
get  greasy  like  a  black  piece  of  iron,  and 
Just  as  you  put  your  foot  on  it  probably 
you  glance  at  it  and  know  it  Is  a  wooden 
Ud  then."  In  Cawood  v.  Lumber  Co.,  126 
Ga.  150,  54  S.  E.  944,  the  plaintiff,  while 
operating  a  machine  for  sawing  shingles, 
was  injured  as  a  result  of  his  hand  slip- 
ping while  pressing  against  a  block  of  wood 
which  should  have  been  but  was  not  square 
in  shape,  and  which  for  that  reason  failed 
to  respond  to  the  automatic  action  of  the 
machine.  He  testified  he  knew  It  was  dan- 
gerous to  place  bis  hand  on  the  block  as 
be  did,  and  did  so  because  it  was  custo- 
mary with  others  to  do  so  and  saved  time. 
He  further  testified  that  he  could  have 
stopped  the   machine,  and   thereby   safely 
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have  unfastened  and  removed  the  block. 
Having  chosen  a  dangerous  when  he  might 
bare  chosen  a  safe  way  to  do  the  work,  It 
was  held  he  was  not  entitled  to  recover; 
his  choice  of  the  dangerous  way  not  be- 
ing excused  by  the  fact  that  others  were 
accustomed  to  use  It  To  about  the  same 
effect  are  Railway  Co.  v.  Hamlin  (Ind.)  83 
N.  E.  343,  and  Hutchison  v.  Mfg.  Co.  (Ky.) 
112  S.  W.  900,  the  other  cases  cited  by  ap- 
pellants. 

The  judgment  Is  also  attacked  upon  the 
ground,  as  stated  In  the  fifth  assignment  of 
error,  that  the  evidence  conclusively  showed 
that  appellee  "was  guilty  of  negligence  in 
using  the  oil  box  as  a  step  and  placing  his 
foot  against  the  lid  or  covering  of  the  oil 
box,  which  negligence  was  the  direct  cause 
of  his  Injuries."  In  a  proposition  under 
said  assignment  appellants  Insist  that  the 
evidence  disclosed  two  ways  by  which  ap- 
pellee could  have  discharged  the  duty  he 
owed  to  them:  A  safe  one,  by  using  the 
ladder  alone  In  attempting  to  mount  the 
car;  and  an  unsafe  one,  in  using  the  ltd  in 
connection  with  the  ladder  in  attempting  to 
mount  It  Having  chosen  the  latter  way, 
they  Insist  he  was  not  entitled  to  recover. 
In  another  proposition  under  the  same  as- 
signment appellants  further  Insist  that  ap- 
pellee was  not  entitled  to  a  Judgment  be- 
cause It  appeared  from  the  evidence  that 
in  using  the  oil  box  in  attempting  to  mount 
the  car,  he  placed  his  foot  against  the  face 
of  the  ltd  thereof,  when  he  should  have 
placed  it  on  top  of  the  box.  There  was 
evidence  tending  to  show  that  on  account 
of  the  speed  with  which  the  car  was  mov- 
ing and  the  low  ground  at  the  point  where 
he  attempted  to  mount  the  car,  appellee 
could  not  have  mounted  it  by  means  of 
the  ladder  alone,  and  therefore  that  he  did 
not  have  a  choice  of  ways  to  mount  it  in 
the  discharge  of  his  duty.  Appellants  in 
their  brief  refer  to  no  evidence,  and  we 
have  found  none  in  the  record,  showing 
it  would  have  been  unsafe  for  appellee  to 
attempt  as  be  did,  to  use  the  oil  box  in 
mounting  the  car,  had  the  lid  thereof  been 
in  proper  repair  for  the  use  we  think  he 
was  authorized  to  believe  appellants  had 
permitted  to  be  made  of  it  As  to  appel- 
lants' contention  that  in  using  the  oil  box 
appellee  should  have  placed  his  foot  on  top 
of  it  instead  of  against  its  lid,  it  is  sufil- 
cient  to  say  that  the  evidence  was  conflict- 
ing as  to  whether  the  one  or  the  other  way 
was  safest  In  fact  the  evidence  tends  to 
show  that  the  position  in  which  he  should 
place  his  foot  on  the  box  was  not  always 
a  matter  of  choice  to  the  switchman,  as 
on  account  of  the  movement  of  the  car, 
etc.,  he  could  not  always  reach  with  his 
foot  the  particular  part  of  the  box  he  might 
prefer  to  rest  his  foot  against.  There  also 
was  evidence  tending  to  show  that  no  one 


part  of  the  box  was  preferable  to  another 
in  using  It  as  an  aid  in  mounting  the  car. 
The  witness  Conway,  for  instance,  testi- 
fied: "I  don't  understand  that  there  is  any 
proper  position  to  put  the  foot  whether  on 
top  of  the  oil  box  or  against  the  face  of 
the  box.  I  think  it  is  up  to  the  man  tiim- 
self." 
The  judgment  Is  affirmed. 


TEXAS  ft  P.  RT.  00.  t.  BROOKS. 

(Court  of  Civil  Appeals  of  Texas.     March  27, 
1909.     Rehearmg  Denied  April  17,  1909.) 

1.  Railroads   (|  276*)— IirjxmiEB  to  Liceit- 

BKES— OPERATIOIT   OF   CABS. 

Where  plaintiff  and  bis  fellow  servant  wer» 
endeavoring  to  move  a  car  down  an  incline  to 
be  loaded,  and  plaintiff,  on  being  warned  by 
his  fellow  servant  on  the  car  that  the  brake 
was  broken  and  would  not  stop  the  car,  jumped 
in  front  of  it  fell,  and  was  injured,  plaintiff 
could  not  recover,  unless  be  did  so  to  rescue  his 
fellow  servant  and  not  merely  to  stop  the  car. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Dec.  Dig.  i  276.*] 

2.  RaILROAOB    (I    282*)— IlTJDKl^-TO    lilOKN* 
SEES— EvinERCK. 

In  an  action  for  Injaries  to  plaintiff  in 
jumping  onto  a  track  in  front  of  a  car  which 
be  knew  could  not  be  stopped  by  his  fellow  serv- 
ant riding  on  the  car,  because  of  a  defective 
brake,  evidence  held  insufficient  to  sustain  a 
recovery  on  the  theory  that  plaintifTs  act  wa» 
done  in  trying  to  rescue  bia  fellow  servant  from 
danger. 

[Ed.  Note.— For  other  cases,  see  Bailroads, 
Dec  Dig.  i  282.*] 

Appeal  from  District  Court  Van  Zandt 
County;  R.  W.  Simpson,  Judge. 

Action  by  E.  E.  Brooks  against  the  Texas 
&  Pacific  Railway  Company  and  others. 
From  a  judgment  against  the  Texas  ft  Pacific 
Railway  Company  alone,  it  appeals.  Revers- 
ed and  remanded. 

This  was  a  suit  by  E.  B.  Brooks  against 
B.  F.  Hopkins,  the  Texas  ft  Pacific  Railway 
Company,  and  B.  W.  Garrington  to  recover 
damages  for  personal  Injuries.  The  plead- 
ings alleged:  That  plaintiff  was  an  employfr 
of  B.  W.  Garrington  &  Co.,  and  bis  du- 
ties were  to  load  salt  out  of  B.  W.  Garring- 
ton &  Co.'b  wareroom  into  cars  placed  upon 
the  spur  track  of  the  Texas  ft  Pacific  Rail- 
way Company,  running  beside  the  platform- 
at  Garrington  ft  Go.'8  wareroom.  That  it  was- 
the  custom  for  the  employes  of  the  l^xas  ft 
Pacific  Railway  Company  to  place  cars  be- 
tween the  main  line  of  the  railway  and  B.  W. 
Garrington  &  Co.'s  plant  and  that,  when  Car- 
rlngton's  employes  needed  a  car  to  load,  they 
went  to  where  the  cars  were  stopped,  which- 
was  on  slightly  higher  ground,  and  would 
pinch  the  cars  down  to  the  point  where  they 
wanted  to  load  them.  That  It  was  tJie  custom- 
of  the  railway  employes  to  notify  Carring- 
ton's  employes  in  the  event  a  car  was  defec- 
tive.   On  the  occasion  in  question,  the  car  so 
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pinched  the  car  down,  and,  when  It  was  near- 
Ing  the  point  where  It  was  desired  to  be  stop- 
ped, his  colaborer  upon  the  top  of  the  car 
hallooed  there  was  no  brake  on  the  car  and 
he  could  not  stop  It  Plaintiff  ran  around  the 
car  upon  the  platform  of  Carrln^on  &  Co. 
and  Jumped  off  in  front  of  the  moving  car, 
fell,  and  was  injured.  That  defendant  Car- 
rlngton  is  a  manufacturer  of  salt  and  had  an 
agfreement  with  the  ai>pellant  railway  com- 
pany to  place  the  cars  upon  Its  switch  tracks 
as  afoKsaid,  and  that  defendant  Garrlngton 
knew  the  customs  and  methods  of  handling 
the  cars,  and  that  the  brakes  on  said  Cars 
would  be  applied  and  blocks  would  be  used 
by  placing  same  In  front  of  the  car  to  stop 
the  car.  That  defendant  Hopkins  was  con- 
ductor on  what  is  known  as  the  "dodger," 
which  operates  at  Grand  Saline,  which  is  a 
switch  engine,  and  that  defendant  Hopkins 
knew  the  methods  of  handling  cars,^and  that, 
while  acting  within  the  scope  of  his  authori- 
ty and  in  the  discharge  of  his  duty  to  the 
railway  company  in  carrying  out  its  agree- 
ment and  understanding  with  Garrlngton  ft 
€k>.,  caused  to  be  placed  on  said  qpur  track  a 
string  of  cars  to  be  used  by  Carrlngton,  act- 
ing through  his  employte  In  loading  salt,  and 
Hopkins  knew  that  one  of  the  cars  had  a  bad 
brake,  and  that  the  same  could  not  be  han- 
dled in  its  broken  condition  by  the  employes 
of  defendant  Carrlngton,  of  whom  plaintiff 
was  the  boss.  The  appellant,  railway  com- 
pany, filed  a  general  denial  and  specially  de- 
nied that  the  track  complained  of  was  In  bad 
repair,  and  that  the  rough  condition  was  open 
and  obvious  to  the  plaintiff,  and  also  plead- 
ing contributory  negligence  by  Jumping  in 
front  of  the  car  when  he  knew  it  could  not 
be  stopped  by  the  man  riding  thereon,  and  al- 
so adopting  the  answer  of  defendant  Carrlng- 
ton as  to  all  allegations  as  to  details  of  the 
accident.  The  case  was  tried  by  Jury  and  re- 
sulted in  a  Judgment  in  favor  of  plaintiff 
against  the  appellant,  Texas  &  Pacific  Rail- 
way Company,  for  $1,000.  The  appellant's 
motion  for  new  trial  having  been  overruled, 
an  appeal  was  perfected. 

Appellant's  first  assignment  of  error  is  as 
follows:  "The  court  erred  In  submitting  the 
case  to  the  Jury,  because  the  evidence  shows 
that  the  plaintiff  knew  the  defective  condi- 
tion of  the  car,  and  that  the  car  could  not  be 
stopped  by  the  man  on  top  thereof,  the  con- 
dition of  the  ground  and  track  in  front  of  the 
car,  that  it  was  the  custom  to  block  cars  In 
order  to  stop  them  at  the  place  where  it  was 
desired  to  load  them,  that  plaintiff  Jumped 
off  of  the  platform,  and  it  was  the  plaintlfTs 
motive  when  be  Jumiped  off  of  the  platform 
in  front  of  the  car  to  stop  it  The  evidence 
shows  he  had  no  intention  of  Jumping  to  save 
Alexander  from  injury  when  he  Jumped  off 
of  the  platform  in  front  of  the  car."    The  prop- 


dence  must  be  clear  that  plaintiff  saw  and 
realized  the  peril  of  such  third  party,  and 
that  he  (plaintlfT)  placed  himself  in  a  peril- 
ous position  for  the  sole  purpose  of  protecting 
said  third  party. 

Appellee's  testimony  bearing  on  this  prop- 
osition was  as  follows:  "At  the  tlipe  of  the 
accident,  I  had  been  working  at  that  salt 
plant  two  years,  lacking  six  weeks.  In  get- 
ting cars  to  the  plant,  they  were  placed  on 
a  spur  up  above  the  plant,  and  when  we 
wanted  a. car  we  went  up  there  with  a  pinch 
bar  and  uncoupled  a  car,  and  one  man  got  on 
top  of  the  car,  and  the  other  man  hallooed 
to  him  and  asked  him  if  he  was  ready,  and 
then  he  uncoupled  the  car  and  pinched  it 
down.  It  was  downgrade  from  where  the 
cars  were  left  to  the  platform.  The  platform 
was  on  the  east  side  of   the   spur  track. 

•  *  •  The  track  runs  up  close  to  the  plat- 
form. A  man  could  not  perform  any  work 
betwe«)  the  car  and  platform.  On  this  oc- 
casion Mr.  Alexander  went  on  top  of  the  car. 
He  was  one  of  the  men  working  under  me.  I 
uncoupled  the  car  and  asked  Alexander  if  he 
was  ready  and  then  pinched  the  car  down. 
When  the  car  started  it  must  have  been  50 
yards  from  the  edge  of  the  platform.  The 
platform  was  about  200  or  210  feet  long. 
When  the  car  started  down  the  platform,  I 
got  on  the  side  of  the  car  and  rode  down  to 
the  edge  of  the  platform.  When  I  got  to  the 
platform,  I  Jumped  off  on  the  edge  of  the  gal- 
lery. The  ladder  (on  the  car)  where  I  was 
standing  was  right  even  with  the  platform. 

*  *  *  I  Jumped  off  on  that  platform)  and 
trotted  along  right  even  with  the  door  of 
the  car.  The  first  notice  I  had  that  there 
was  any  defect  in  the  car  was  when  Mr.  Alex- 
ander hallooed  that  there  was  'No  brake! 
No  brake!  I  can't  stop  the  carr  or  something 
to  that  effect.  •  •  •  when  I  heard  Alex- 
ander halloo  that  there  was  no  brake  on 
the  car,  he  hallooed  it  once  or  twice  and  at- 
tracted my  attention,  and  It  seemed  to  excite 
me,  and  on  the  impulse  of  the  moment  I  ran 
and  Jumped  off  to  stop  the  car.  I  could  not 
say  definitely  how  far  ahead  of  the  car  I 
got  when  I  Jumped  off,  but  it  must  have  been 
in  the  neighborhood  of  20  feet.  The  tr^tck 
where  I  Jumped  off  was  rough.  •  •  • 
When  the  man  on  top  of  the  car  hallooed  he 
could  not  work  the  brake,  I  Jumped  off  im- 
pulsively ahead  of  the  car  to  stop  it  The 
reason  I  tried  to  cross  the  track  was  to  stop 
the  car.  If  there  had  been  nobody  on  the 
car,  and  it  was  Just  rolling  down  there,  I 
would  not  have  Jumi>ed  off  In  front  of  it  to- 
try  to  stop  it  In  my  Judgment  the  car  was 
about  20  feet  behind  me  when  I  Jumped  off. 
I  could  not  say  definitely  what  rate  of  speed 
it  was  traveling,  as  I  never  had  any  way  of 
Judging  such  business;  but  I  think  it  was 
going  6  or  7  miles  an  hour.    *    *    *    As. 
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best  I  know,  when  I  Jumped  off,  as  to  the 
reason  for  my  falling  when  I  went  to  make 
the  step,  I  stumbled  over  something  I  could 
not  tell  what  and  fell.  As  I  wei^t  to  make 
the  first  step,  I  stumbled  over  something  and 
fell.  I  fell  between  the  tracks,  kind  of  oblong 
down  the  track.  I  mean  I  fell  between  the 
rails.  I  did  not  have  time  to  estrlcate  my- 
self before  the  car  came.  *  *  •  The  next 
thing  I  ^remember  after  seeing  the  car  was 
right  on  me,  was  to  try  to  make  myself  Just 
as  small  as  possible  to  see  if  the  car  would 
go  over  me." 

On  cross-examination  be  testified:  That 
the  condition  of  the  track  at  the  time  of  the 
accident  was  the  same  that  It  had  always 
been.  That  tb^  had  blocked  cars  with 
pieces  of  wood  prior  to  this.  That  they 
would  have  to  get  on  the  side  of  the  track 
away  from  the  platform,  because  there  was 
not  room  between  the  car  and  platform. 
That  there  were  a  few  pieces  of  wood  scat- 
tered along  the  track  to  scotch  with.  "We 
had  been  accustomed  to  using  them  for  that 
purpose.  I  started  it  down  and  then  got 
on  the  car  and  rode  down  as  far  as  the 
platform.  There  were  steps  at  the  end  of 
the  platform  to  ascend  It  I  got  off  of 
the  car  right  on  the  platform  and  did  not 
go  on  the  steps.  As  soon  as  I  struck  the 
platform,  I  swung  off  of  the  platform  and 
trotted  along  beside  the  car.  I  don't  know 
that  I  had  told  Alexander  where  to  stop 
the  car.  He  knew  where  I  wanted  to  stop 
It,  because  I  bad  told  him  where  I  was 
going  tp  load  It  that  morning.  Shortly  be- 
fore the  car  got  to  the  place  where  I  want- 
ed to  stop  It,  Alexander  hallooed  out,  'No 
brakes!'  *  •  *  When  he  hallooed  out 
that  the  brakes  would  not  work,  of  course, 
that  Just  kind  of  excited  me.  I  was  not 
thinking  about  it,  but  when  he  hallooed  that 
out,  impulsively,  the  first  thing  was  to  stop 
the  car.  I  had  scotched  cars  before  that, 
when  the  brakes  would  not  work  sufficient- 
ly to  stop  them.  I  had  never  prior  to  this 
morning  Jumped  off  of  the  platform  in 
front  of  a  car  to  scotch  it  When  Alexander 
hallooed  out  the  brake  would  not  work,  I 
was  ahead  of  the  car.  I  generally  ran  along 
about  even  with  it,  or  a  little  ahead  of  the 
door.  •  •  *  When  I  Jumped,  I  check- 
ed up  running;  but  I  did  not  stop  when  I 
Jumped.  I  stopped  enough  to  balance  my- 
self to  Jump  and  then  Jumped.  As  I  went 
to  make  my  first  step  after  I  hit  the  ground, 
I  fell.  *  *  *  I  was  going  to  step  across 
the  track  to  get  a  scotch.  I  saw  one  to 
get  As  to  whether  I  saw  the  scotch  be- 
fore I  started  to  Jump,  I  don't  know.  Just 
the  second  I  did  see  it.  That  piece  of 
wood  across  the  track  was  a  trestle  bench, 
or  what  Is  commonly  known  as  a  'wooden 
horse,'  was  across  the  track  from  where 
I  Jumped.  If  I  had  not  seen  that  thing 
over  there,  I  cannot  say  whether  it  is  a  fact 
or  not,  I  would  not  have  Jumped.  I  Jumped 
to  stop  the  car." 


On  redirect  examination  he  testified:  "I 
knew  he  could  not  control  the  car;  that 
Is,  I  supposed  be  could  not,  from  his  halloo- 
ing. At  the  time  I  Jumped  In  front  of  the 
car,  I  realized  the  condition  Mr.  Alexan- 
der was  In.  I  realized  the  condition  and 
circumstances  Mr.  Alexander  was  placed  in 
by  being  on  top  of  a  loose  car.  I  tried  to 
stop  the  car  on  the  Impulse  of  the  moment. 
If  it  was  not  for  that  fact  that  Influenced 
my  action  in  Jumping  to  stop  the  car.  I 
don't  know  what  It  was.  His  hallooing  at- 
tracted my  attention  that  way.  If  It  was 
not  that  I  don't  know  what  It  was  that 
attracted  me." 

On  recross  examination,  he  said:  "In 
Jumping  in  front  of  the  car,  I  acted  on  the 
impulse  of  the  moment  If  I  did  not  realize 
the  condition  of  Mr.  Alexander,  I  don't 
know  what  gave  me  the  impulse.  His  hal- 
looing up  there  gave  me  the  impulse.  I  cannot 
say  my  impulse  was  to  stop  that  car  where  I 
wanted  it  I  cannot  say  what  my  idea  was 
right  then,  as  to  whether  it  was  the  car  was 
going  by  the  place  where  I  wanted  It  stopped 
and  wanted  to  stop  it  there.  I  never  took 
time  to  reason  out  my  Ideas.  I  did  this  on  the 
impulse  of  the  moment  snd  Mr.  Alexander 
hallooing  caused  me  to  do  It  *  *  *  I 
knew  Mr.  Alexander  was  up  there  on  the 
car  without  any  brakes,  and  I  have  rea- 
soned this  thing  out  myself,  and  thought 
about  it,  and  asked  myself  these  questions 
time  and  again,  and  I  have  come  to  the 
conclusion  that  it  must  have  been  my  im- 
pulse to  stop  the  car,  because  Alexander 
was  on  it;  but  definitely  at  this  time  I 
can't  say  that  because  I  can't  remember 
it.  I  started  that  course  of  reasoning  when 
I  was  laying  there  In  bed.  I  do  not  know 
who  I  told  about  that  course  of  reasoning 
first  •  ♦  •  It  Is  a  fact  that  my  purpose 
In  Jumping  from  the  platform  and  crossing 
the  track  was  to  get  that  sawhorse  and 
stop  that  car.  I  could  not  say  whether  It 
is  a  fact  or  not  that  right  at  that  time  Alex- 
ander's condition  ever  entered  my  mind. 
Since  the  accident  I  have  reasoned  it  out, 
and  It  must  have  been  that  Alexander's  sit- 
uation had  something  to  do  with  me  Jump- 
ing in  front  of  the  car." 

On  redirect  examination  he  testified:  "My 
motive  when  I  Jumped  down  was  to  stop 
the  car.  That  was  my  purpose.  I  knew 
somewhere  in  the  neighborhood  of  the  speed 
the  car  was  going,  but,  of  course,  I  didn't 
reckon  out  the  speed  of  the  car.  When  I 
Jumped  In  front  of  the  car  to  stop  it  I 
would  not  have  done  so  if  it  had  been  a 
loose  car.  As  to  whether  or  not  I  Jumped 
in  front  of  the  car,  I  realized  that  &Ir.  Alex- 
ander was  In  a  position  of  danger.  I  wilt 
be  frank  with  you  and  say  that  his  halloo- 
ing there  attracted  my  attention  to  stop 
the  car,  and  caused  me  to  stop  the  car,  but 
whether  right  at  that  moment  I  stopped  to 
reason  out  Mr.  Alexander's  condition  or  not, 
I  don't  remember.    I  don't  remember  right 
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at  that  moment  whether  I  did  or  not  If  I 
gave  Mr.  Alexander  a  thought  at  all,  I  knew 
he  was  In  danger." 

W.  Ia  Hall  and  J.  A.  Germany,  for  appel- 
lant Wynne  &  Collins  and  Davidson  ft 
Davidson,  for  appellee. 

BOOKHOUT,  J.  (after  stating  the  facts 
as  above).  It  seems  to  be  conceded  that  If 
Alexander,  who  was  riding  on  top  of  the 
car,  was  In  peril  by  reason  of  the  brake 
falling  to  work,  and  if  appellee  was  induc- 
ed to  Jump  In  front  of  the  moving  car  to 
rescue  him  from  such  peril,  he  could  re- 
cover. The  contention  of  appellant  Is  that 
the  evidence  falls  to  show  that  appellee  was 
Induced  to  Jump  on  the  track  In  front  of 
the  moving  car  to  save  Alexander  from 
peril.  Appellee  testified 'that  "if  there  had 
been  nobody  on  the  car,  and  it  was  Just 
rolling  down  there,  I  would  not  have  Jump- 
ed oft  In  front  of  It  to  try  to  stop  it."  He 
also  says  that  when  Alexander  hallooed  it 
seemed  to  excite  him,  and  on  the  impulse 
of  the  moment  he  ran  and  Jumped  off  to 
stop  the  car.  He  further  testified  that  Alex- 
ander hallooed  out  impulsively.  But  ap- 
pellee would  not  testify  that  he  was  induced 
to  Jump  off  the  platform  In  front  of  the 
moving  car  to  rescue  Alexander  from  peril 
or  from  what  appeared  to  him  to  be  a  posi- 
tion of  peril.  His  testimony  leaves  it  in 
doubt  whether  his  purpose  was  to  rescue 
Alexander  from  a  position  of  apparent  per- 
il, or  whether  his  purpose  was  to  stop  the 
car  at  the  place  where  be  deslre<f  to  load  it 
He  says:  "Whether  or  not,  at  the  time  I 
Jumped  in  front  of  the  car,  I  realized  that 
Mr.  Alexander  was  in  a  position  of  danger, 
I  will  be  frank  with  you  and  say  that  his 
hallooing  there  attracted  my  attention  to 
stop  the  car,  and  caused  me  to  stop  the  car ; 
but  whether  right  at  that  moment  I  stopped 
to  reason  out  Mr.  Alexander's  condition  or 
not  I  don't  remember.  I  don't  remember 
right  at  that  moment  whether  I  did  or  not. 
If  I  gave  Mr.  Alexander  a  thought  at  all, 
I  knew  be  was  in  danger."  Again  on  cross- 
examination  he  testified:  "I  have  never 
told  anybody  that  my  motive  in  Jumping  in 
front  of  that  car  was  because  I  thought 
Alexander  was  In  danger.  I  Just  said  that 
my  course  of  reasoning  brought  me  to  that 
conclusion;  that  it  must  have  been  that, 
and  you  are  the  first  man  I  have  told  it  to. 
This  is  the  first  time  I  have  said  that  my 
motive  In  Jumping  off  that  platform  was 
the  position  of  danger  Alexander  was  in." 
And  again:  "I  Jumped  In  front  of  the  car 
on  the  Impulse  of  the  moment.  It  is  Just 
like  I  told  you  a  while  ago,  I  don't  know 
right  now  why  I  Jumped  off." 

The  burden  was  on  appellee  to  show  that 
bis  purpose  In  Jumping  In  front  of  the  mov- 
ing car  was  to  rescue  Alexander  from  what  to 


him  appeared  a  position  of  danger.  He 
would  not  testify  that  he  Jumped  in  front 
of  the  moving  car  to  rescue  Alexander.  He 
says  that  be  Jumped  to  stop  the  car,  but 
he  only  concludes  from  his  course  of  reason- 
big  that  his  purpose  In  Jumping  was  to 
rescue  Alexander  from  a  position  of  peril. 
If  his  purpose  in  Jumping  was  to  stop  the 
car  because  It  had  arrived  at  the  place 
where  he  desired  to  load  it,  then  he  was 
not  entitled  to  recover.  The  testimony  was 
as  strong  that  he  Jumped  because  the  car 
had  reached  the  place  for  loading,  as  It  was 
that  bis  intention  was  to  rescue  Alexander. 
We  are  unwilling  to  sustain  a  verdict  rest- 
ing on  such  testimony.  The  Judgment  of 
the  trial  court  against  appellant  is  revers- 
ed, and  the  cause  as  l>etween  appellant  and 
appellee  is  remanded.  As  tending  to  sup- 
port these  conclusions,  see  Seale  v.  Railway 
Co..  65  Tex.  274,  67  Am.  Rep.  602 ;  Texas  & 
Pacific  Ry.  Co.  v.  Doherty  et  al.  (Tex.  App.) 
15  S.  W.  44;  Texas  &  Pacific  Ry.  CJo.  v. 
Bigham,  00  Tex.  223,  38  S.  W.  162. 
Reversed  and  remanded. 


PECOS  &  N.  T.  RT.  CO.  et  al.  v.  FAULK- 
NER. 

(Court   of  Civil   Appeals   of  Texas.     April  8, 
1909.) 

1.  Apfeai.  ahd  Brbob  (J  64*)— Decisions  Re- 
view able— Amount  OF  Judgment— "Inter- 
est." 

Where,  in  an  action  for  $93.65  damag'es. 
plaintiff  recovered  Judgment  for  that  sum 
on  appeal  to  the  county  coart,  with  interest 
thereon,  which  made  the  total  amount  recov- 
ered $100.45,  the  additional  amount  over  the 
sum  sued  for  was  an  element  of  the  damages  re- 
coverable, and  not  "interest,"  within  Sayles' 
Ann.  Civ.  St.  1897,  art.  096,  subd.  3,  giving 
the  Court  of  Civil  Appeals  appellate  jarisdic- 
tion  of  cases  of  which  the  county  court  bad 
appellate  jurisdiction  when  the  judgment  sliail 
exceed  $100  exclusive  of  interest,  etc.,  so  that 
the  Court  of  Civil  Appeals  would  have  Juris- 
diction of  the  appeal. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  ${  306-314;   Dec.  Dig.  }  64.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  4,  pp.  3706-3709 ;   voi:  8,  p.  7091.] 

2.  JuDOMENT  (I  148*)— Default— Vacating— 
Equitable  Grounds  —  Excuses  —  Failube 
TO  Reach  Oourthouse. 

The  case  was  set  for  trial  April  20th,  and 
defendant's  attorneys,  who  resided  about  76 
miles  away,  went  to  the  depot  at  their  home  on 
the  19th  in  time  to  take  the  train  which  for 
the  past  six  months  had  been  scheduled  to  leave 
at  .2:50  p.  m. ;  bnt  the  schedule  had  been  chan- 
ged on  April  12th  without  their  knowledge,  and 
the  train  then  left  20  minutes  earlier,  so  that 
they  missed  it.  The  roads  were  impassable  from 
excessive  rains,  and  they  were  unsuccessful  in 
repeated  efforts  to  get  plaintiff's  attorney  or  the 
trial  judge  over  the  telephone,  after  missing  the 
train,  in  order  to  secure  a  postponement.  Judg- 
ment was  entered  against  defendant  by  default 
before  his  attorneys  reached  the  place  of  trial, 
after  leaving  home  on  the  train  leaving  April 
20tb.  Held  that  as  defendant  was  prevented 
from  defending,  without  his  own  fault,  and  had 
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used  dne  diligence  in  moving  to  set  aside  the 
default,  the  court  abused  its  discretion  in  re- 
fusing to  racate  the  default. 

[EM.  Note. — For  other  cases,  see  Judgment, 
Dec.  Dig.  f  143.*] 

Appeal  from  Hale  County  Court;  George 
L.  Mayfleld,  Judge. 

Action  by  L.  M.  Faulkner  against  Pecos 
&  Northern  Texas  Railway  Company  and  an- 
other. From  a  default  judgment  for  plain- 
tiff, defendants  appeal.  Reversed  and  re- 
manded for  a  new  {rial. 

Madden  &  Truelove  and  Ben.  H.  Stone, 
for  appellants.  Matbes  &  WUllams,  for  ap- 
pellee 

WILLSON,  C.  J.  The  suit  was  commenc- 
ed in  a  Justice  court  to  recover  the  sum  of 
$98.65  as  damages  appellee  alleged  he  had 
suffered  to  a  shipment  of  hogs,  as  the  result 
of  negligence  on  the  part  of  appellants.  From 
a  Judgment  rendered  by  that  court  in  ap- 
pellee's favor  for  said  sum  of  $98.65,  against 
both  the  appellants,  the  latter  prosecuted  an 
appeal  to  the  .county  court,  and  from  a  Judg- 
ment by  default  rendered  by  the  latter  court 
in  favor  of  appellee  for  a  like  sum  and  6 
per  cent  interest  thereon  from  December 
30,  1907,  to  April  20,  1908,  against  both  the 
appellants,  they  prosecute  this  appeal. 

The  first  question  to  be  considered  is  the 
one  made  by  appellee  in  his  motion  to  dis- 
miss the  appeal,  on  the  ground  that  this 
court  is  without  Jurisdiction  to  hear  and  de- 
termine it.  because,  he  insists,  the  Judgment 
rendered  by  the  county  court  on  the  appeal  to 
it  from  the  Justice  court  was  for  less  than 
$100,  exclusive  of  interest  and  costs.  Sayles' 
Ann.  Civ.  St.  1897,  art  996,  subd.  3.  In 
Baker  v.  Smelser,  88  Tex.  26,  29  S.  W.  878, 
33  L.  R.  A.  163,  In  construing  the  provision 
of  the  Constitution  conferring '  upon  county 
courts  "concurrent  Jurisdiction  with  the  dis- 
trict courts  when  the  matter  in  controversy 
shall  exceed  $500  and  not  exceed  $1,000  ex- 
clusive of  interest"  the  Supreme  Court  held 
the  "interest"  referred  to  to  mean  interest 
eo  nomine  given  by  a  statute,  and  not  to 
mean  interest  recoverable  as  an  element  of 
damages  for  a  tort  In  Railway  Co.  v. 
Fromme,  98  Tex.  459,  84  S.  W.  1055,  the 
plaintiff  had  sought  a  recovery  of  the  sum 
of  $95  and  interest  thereon  as  damages  suf- 
fered by  him  as  the  result  of  a  negligent 
delay  on  the  part  of  the  defendant  to  furnish 
cars  in  which  to  load  and  ship  certain  horses. 
The  plaintiff  recovered  a  Judgment  for  the 
sum  of  $28.04,  from  which  the  defendant 
prosecuted  an  appeal  to  the  Court  of  Civil 
Appeals,  when  that  court  certified  to  the 
Supreme  Court  with  others,  the  following 
question:  "Does  the  pleading  of  plaintiff 
state  an  amount  within  the  appellate  Juris- 
diction of  this  court?"  The  question  was 
answered  as  follows:    "The  statement  which 


accompanies  the  certified  questions  in  this 
case  fails  to  show  when  the  cause  of  action 
accrued,  or  the  date  of  the  trial  in  the  coun- 
ty court  Hence  we  are  unable  to  answer 
the  first  question  categorically,  but  reply 
thereto  that  if,  at  the.  date  of  the  trial  in  the 
county  court  6  per  cent  per  annum  added  to 
the  $95,  stated  as  damages,  would  have 
amounted  to  more  than  $100,  then  either 
party  had  a  right  to  appeal  from  that  Judg- 
ment because  the  amount  in  controversy 
was  the  full  sum  that  the  plaintiff  could  re- 
cover under  the  allegations  of  his  petition." 
The  ruling  of  the  Supreme  Court  in  the 
two  cases  referred  to  we  think  is  conclusive 
of  the  question  made  by  appellee  in  his  mo- 
tion to  dismiss  this  appeal.  While  by  his 
pleadings  In  the  court  below  he  sought  a 
recovery  of  the  supi  of  $98.65  only,  and  did 
not  seek  a  recovery  of  interest  thereon,  the 
Judgment  in  his  favor  was  for  interest  as 
well,  which,  added  to  the  principal  sum,  made 
a  total  of  $100.45  for  which  the  Judgment 
was  rendered.  Treating  the  sum  adjudged 
as  interest  as  an  element  of  damages  recov- 
erable, in  a  sense  different  from  that  meant 
by  the  word  "interest"  as  used  in  the  pro- 
visions of  the  Constitution  and  laws  confer- 
ring Jurisdiction  on  the  courts  of  this  state, 
the  appeal  is  from  a  Judgment  for  a  sum 
exclusive  of  "interest"  in  excess  of  $100,  and 
this  court  therefore  has  Jurisdiction  to  bear 
and  determine  it  Railway  Co.  v.  Hunt,  38 
Tex.  Civ.  App.  460,  85  S.  W.  1168;  Railway 
Co.  V.  Everett  (Tex.  Civ.  App.)  95  S.  W.  1085 ; 
Railway  Go.  v.  Addison,  96  Tex.  61,  70  S.  W. 
200. 

The  record  on  this  appeal  shows:  That 
both  the  appellants  appeared  at  the  trial  in 
the  Justice  court  and  there  urged  defenses 
relied  upon  by  them  to  defeat  a  recovery 
by  plaintiff;  that  the  pleadings  setting  up 
the  defenses  relied  upon  were  noted  on  the 
justice's  docket,  a  transcript  of  which  was 
made  a  part  of  the  record  on  the  appeal  to 
the  county  court;  and  that  in  said  Justice 
court  the  Pecos  &  Northern  Texas  Railway 
Company,  in  the  event  of  a  recovery  by  ap- 
pellee against  it  by  its  pleadings  sought  a 
recovery  over  against  its  codefendant  there 
and  coappellant  here,  the  Ft  Worth  ft  Den- 
ver City  Railway  Company.  It  further  ap- 
pears: That  the  Judgment  in  the  county 
court  was  by  default  against  both  the  appel- 
lants ;  that  no  disposition  was  made  by  that 
Judgment  of  the  Pecos  &  Northern  Texas 
Railway  Company's  claim  for  a  recovery  over 
against  its  codefendant;  and  that  on  the 
next  day  after  the  Judgment  was  rendered 
by  the  county  court,  and  during  the  term  of 
the  court  at  which  It  was  rendered,  appel- 
lants presented  and  urged  motions  to  set 
aside  the  judgment  on  the  grounds,  among 
others,  that  It  was  by  default  when  they 
bad  answers  on  file,  and  was  rendered  at  a 
time  when  without  fault  on  their  part  the 
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attorneys  representing  them  in  the  defense 
of  the  suit  were  unable  to  be  In  tbe  court  to 
present  and  urge  meritorious  defenses  set 
out  In  tbe  motlona  The  facts  relied  upon  to 
excuse  the  failure  of  the  attorneys  repre- 
senting the  respective  appellants  to  be  pres- 
ent In  the  court  when  the  case  was  reached 
for  disposition  are  set  out  fully  In  the  mo- 
tions, and,  briefly  stated,  were:  That  the 
cause  was  pending  for  trial  in  the  county 
court  of  Hale  jcounty,  sitting  at  Plalnview; 
that  by  an  agreement  between  all  the  parties 
concerned  said  cause  had  been  set  down  for 
trial  In  said  court  on  Monday,  April  20,  1008 ; 
that  appellants'  attorneys  resided  in  Ama- 
rillo,  distant  about  76  miles  from  Plainview; 
that  only  one  train  a  day  was  operated  over 
tbe  only  line  of  railroad  between  AmariUo 
and  Plainview ;  that  for  five  months  prior  to 
April  12,  1908,  the  schedule  time  of  the  de- 
parture of  said  train  from  Amarillo  for 
Plainview  had  been  2:50  p.  m.;  that  said 
attorneys  were  accustomed  to  said  schedule, 
having  frequently  had  occasion  to  travel  on 
the  train  so  scheduled  to  leave  Amarillo; 
that  on  said  April  12,  1008,  the  time  of  the 
departure  of  said  train  from  Amarillo  for 
Plainview  was  changed  from  2:50  p.  m.  to 
2:30  p.  m. ;  that  by  taking  passage  on  the 
train  out  from  Amarillo  on  the  afternoon  of 
April  19,  1008,  said  attorneys  could  have 
reached  Plainview  before  the  convening  of 
the  court  on  April  20,  1008,  and,  had  they 
not  been  Ignorant  of  the  fact  that  the  time 
of  tbe  departure  of  said  train  from  Ama- 
riUo had  been  changed,  they  would  have 
taken  passage  on  the  same  and  would  have 
been  present  when  said  cause  was  reached 
for  trial  on  said  AprU  20,  1908;  that  said 
attorneys,  under  the  mistaken  belief  that 
no  change  had  been  made  in  the  time  of  the 
departure  of  said  train,  with  the  intention 
and  for  the  purpose  of  taking  passage  there- 
on to  Plainview  there  to  represent  appellants 
in  the  defense  of  said  cause  when  the  same 
sbould  be  reached  on  said  April  20,  1908,  on 
April  19, 1908,  went  to  the  depot  of  said  rail- 
road fn  Amarillo,  reaching  said  depot  at 
about  2:40  p.  m.,  in  ample  time  to  have  taken 
said  train  if  the  time  of  Its  departure  had 
not  been  changed;  that  on  their  arrival  at 
said  depot  said  attorneys  learned  that  said 
train  had  already  departed  for  Plainview 
and  then  for  the  first  time  learned  that  the 
time  for  its  departure  had  been  changed,  as 
stated;  that  on  said  afternoon  of  April  19, 
1908,  it  was  raining  at  Amarillo,  and  for 
several  days  prior  thereto  it  had  been  rain- 
ing In  tbe  section  of  the  country  lying  be- 
tween Amarillo  and  Plainview;  that  said 
rains  so  affected  the  dirt  roads  between  the 
two  places  as  to  render  it  Impossible,  after 
tbey  learned  that  said  train  had  left  for 
Plainview,  for  said  attorneys  by  traveling 
over  them  to  have  reached  said  court  in 
time  to  be  present  when  said  cause  was  dis- 


posed of;  that  repeated  efforts  by  tel^bone 
and  telegraph  were  made  by  said  attorneys 
during  the  afternoon  of  At>ril  19th,  after 
they  learned  said  train  had  gone,  and  on 
the  morning  of  April  20th,  to  explain  to  the 
attorneys  at  Plainview  representing  appellee 
and  to  the  court  the  circumstances  which  bad 
prevented  appellants'  said  attorneys  from 
taking  passage  on  said  train  and  to  arrange 
for  a  postponement  of  action  In  said  cause 
until  they  could  reach  Plainview  on  the  train 
due  to  leave  Amarillo  on  tbe  afternoon  of 
April  20th ;  and  that  said  attorneys  did  take 
passage  on  said  train  due  to  leave  Amarillo 
on  the  afternoon  of  April  20th,  reaching 
Plainview  at  about  7  p.  m.  of  that  day,  when 
they  learned  that  the  Judgment  by  default 
had  been  rendered. 

From  the  foregoing  statement  we  think  It 
must  be  apparent  that  without  fault  on  their 
part  appellants  were  deprived  of  an  oppor- 
tunity to  present  their  defenses  and  to  have 
tbe  cause  disposed  of  by  a  judgment  on  its 
merits.  It  must  also  be  apparent  that  they 
used  proper  diligence  in  presenting  their 
motions  to  have  the  Judgment  by  default 
against  them  set  aside.  It  is  not  apparent 
from  anything  in  the  record  that  it  would 
have  been  unjust  to  appellee  to  have  granted 
the  motions.  Therefore  It  appears  that,  in- 
dependent of  any  strict  legal  right  appel- 
lants may  have  had  to  have  the  Judgment 
vacated  (Sevier  t.  Turner  [Tex.  Civ.  App.] 
33  S.  W.  294),  they  had  shown  an  equitable 
right  which  should,  .we  think,  have  been 
recognized  by  the  court  In  refusing  to  rec- 
ognize it  we  think  the  court  failed  properly 
to  exercise  the  discretion  belonglijg  to  it  as 
such.  Springer  v.  Gillespie  (Tex.  Civ.  App.) 
56  S.  W.  369;  Dowell  v.  Winters,  20  Tex. 
707;  Sedberry  T.  Jones,  42  Tex.  10;  6  Enc. 
Plead.  &  Prac.  p.  201. 

The  Judgment  therefore  will  be  reversed, 
and  the  cause  will  be  remanded  for  a  new 
trlaL 


REED  V.  SAMPSON  et  al.t 

(Conrt  of  Civil  Appeals  of  Texas.     March  24, 
1909.    Rehearing  Denied  April  21,  1900.) 

1.  Corporations    (8    596*)  —  Dissolution — 
Forfeiture  or  Chartbb. 

Rev.  St.  1895,  tit.  21,  art.  680,  provides 
that  a  corporation  is  dissolved,  first,  by  the  ex- 
piration or  the  time  limited  in  its  charter ;  and, 
second,  by  a  judgment  of  dissolution  rendered  by 
a  court  of  competent  jurisdiction.  Article  681 
provides  that  every  corporation  shall  commence 
active  operations  within  three  years  after  filins 
its  charter,  and  in  default  thereof  it  shall  be 
dissolved,  and  its  charter  become  void.  Held. 
that  article  681  was  not  self-executing,  and  that 
the  failure  of  a  corporation  to  commence  active 
operation  within  three  years  did  not  ipso  facto 
dissolve  it 

[Ed.  Note. — For  other  cases,  see  Corporations, 
Cient  Dig.  iS  2386,  2387;  Dec.  Dig.  {  596.*] 
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2.  CoRPOBxnoiTB   (I  092^*)— CShaxteb— FoB- 

FBITDBB— STATOTES— COWSTBUCnOW. 

Act  April  28,  1907  (Laws  1907,  p.  811,  c. 
164),  S  4,  Btibd.  6,  proTiding  that,  where  a  cor- 
poration created  under  title  21  of  a  general  law 
of  the  state  shall  fail  to  commence  active  opera- 
tions within  three  years  after  filing  its  charter, 
the  charter  is  thereby  forfeited,  and  it  is  dis- 
solved, reaches  future  omissions  alone,  and  can- 
not be  relied  on  aa  a  basis  for  forfeiture  for 
past  omissions  on  the  part  of  the  company. 

[Ed.  Note.— For  other  cases,  see  Corporattons, 
Dec.  Dig.  {  592%.*] 

Appeal  from  District  CSourt,  TtbtIs  C!otm- 
ty ;  Geo.  Calhoun,  Judge, 

Action  by  M.  H.  Reed  against  Mrs.  M.  O. 
Sampson  and  others.  From  a  judgment  dis- 
missing the  case,  plaintiff  appeals.    Affirmed. 

Cochran  &  Penn,  for  appellant  Gregory 
&  Batts  and  Geo.  8.  Wright,  for  appellees. 

RICE,  J.  AppeUant  brought  this  salt 
against  Mrs.  M.  G.  Sampson,  a  feme  sole, 
Ernest  Nalle,  Joseph  Nalle,  and  W.  H.  Badg- 
er for  the,  partition  of  certain  lands  describ- 
ed In  his  petition,  alleging  that  plaintiff  and 
defendants  were  all  stockholders  in  the  West 
Texas  Ranch  ft  Cattle  Company,  a  corpora- 
tion chartered  under  the  laws  of  this  state; 
the  right  to  so  partition  being  predicated 
upon  the  ground  that  said  corporation  had 
failed  to  commence  active  operations  within 
three  years  after  filing  its  charter,  whereby 
It  bad  become  dissolved.  All  of  the  defend- 
ants, except  Mrs.  Sampson,  made  default. 
She  answered  by  demurrers  and  exceptions 
to  appellant's  petition,  'and  the  suit  was  dis- 
missed on  the  ground  that  the  petition  failed 
to  show  a  cause  of  action  against  her,  or 
any  of  the  defendants.  The  said  petition 
specifically  alleged  that  appellees  Ernest 
Nalle  and  Joseph  Nalle,  with  the  other  de- 
fendants, on  the  23d  of  July,  1900,  filed  in 
the  office  of  the  Secretary  of  State  a  char- 
ter, under  the  provisions  of  title  21,  Rev.  St 
1895,  of  this  state,  for  the  purpose  of  cre- 
ating a  corporation  to  be  known  as  the  West 
Texas  Ranch  &  Cattle  Company,  the  object 
of  which,  as  stated  in  its  charter,  was  the 
raising,  buying,  and  selling  of  live  stock, 
and  whose  authorized  capital  stock  was  $43,- 
100,  divided  into  shares  of  $100  each.  Said 
corporation  was  to  continue  for  a  period  of 
50  years,  Its  principal  office  being  in  Austin, 
Tex.  It  was  further  alleged  that  all  of  the 
incorporators,  together  with  the  said  Badger, 
were,  at  the  time  of  filing  said  charter,  the 
owners  of  all  the  stock  of  a  Kentucky  cor- 
poration, which  had  theretofore  obtained  a 
permit  to  do  business  in  the  state  of  Texas, 
and  had  acquired,  and  was  then  the  owner 
of,  the  land  sought  to  be  partitioned,  and 
that  said  West  Texas  Ranch  &  Cattle  Com- 
pany was  formed  for  the  puriKwe  of  acquir- 
ing and  holding  the  lands  so  owned  by  said 
Kentucky  corporation,  which  were  taken  over 
at  an  agreed  valuation  of  |4S,100,  and  that 


the  Incorporators  of  the  Texas  company  took 
stock  in  it  In  the  same  proportion  as  their 
prior  holdings  in  the  Kentucky  corporation, 
and  that  the  stock  in  the  new  company  was 
held  at  the  time  of  trial  as  follows,  to  wit: 
Mrs.  M.  G.  Sampson,  219  shares,  Ernest 
Nalle,  100  shares,  Joseph  Nalle,  1  share,  M. 
H.  Reed,  110  shares,  and  that  1  share  had 
never  been  Issued,  but  belonged  equally  to 
Ernest  Nalle  and  W.  H.  Badger.  It  was 
further  alleged  that  notwithsfiindlng  the  new 
company  was  formed  for  the  purpose  of 
raising,  buying,  and  selling  live  stock,  it  had 
not  at  any  time  since  the  filing  of  Its  char- 
ter, been  so  engaged,  but  upon  the  contrary, 
had  simply  held  its  lands  and  rented  the 
same  out  from  time  to  time,  except  that  it 
made  sales  of  a  few  small  parcels  thereof. 
It  was  further  alleged  that  said  company 
was  not  \ndebted.  The  appellee  Mrs.  Samp- 
son challenged  the  suCBciency  of  said  peti- 
tion generally  and  specially,  on  the  ground 
that  it  did  not  appe&T  therefrom  that  the 
plaintiff  and  defendants  were  tenants  in 
common  of  the  land,  but  it  did  appear  that 
they  were  merely  the  owners  of  stock  in  an 
existing  corporation,  which  owned  lands,  and 
were  therefore  not  entitled  to  partition.  The 
demurrers  of  Mrs.  Sampson  were  sustained,, 
and,  the  plaintiff  having  elected  to  stand  on 
bis  petition,  the  case  was  dismissed,  from 
which  judgment  this  appeal  is  prosecuted. 
The  foregoing  statement  is  substantially  tak- 
en from  appellant's  brief. 

Appellant  challenges  the  correctness  of  the 
judgment  of  the  court  below,  first  on  the 
ground  that  it  erred  in  holding  that  plain- 
tiff's petition  showed  no  cause  of  action 
against  Mrs.  Sampson,  or  any  of  the  other 
defendants;  second,  that  said  court  erred 
in  not  holding  that  the  facts  set  out  in  said 
petition  showed  that  the  failure  of  the  West 
Texas  Ranch  &  Cattle  Company  to  com- 
mence active  operations  within  three  years 
after  the  filing  of  its  charter  with  the  Sec- 
retary of  State  had  the  effect  of  dissolving 
said  corporation,  and  of  rendering  its  charter 
void,  and  in  not  holding  that  by  reason  of 
such  failure  to  commence  active  operations, 
the  property  belonging  to  said  corporation 
devolved  upon  plaintiff  and  its  other  stock- 
liolders,  as  tenants  in  common,  entitling 
plaintiff  to  partition  as  prayed.  Appellant 
relies  upon  article  681,  tit  21,  Rev.  St  1895, 
as  sustaining  his  contention,  which  reads  as 
follows:  "Every  corporation  created  under 
this  title  or  any  general  law  of  this  state, 
shall  commence  active  operations  within  three 
years  after  filing  ita  charter  with  the  Sec- 
retary of  State,  and  in  default  thereof  said 
corporation  shall  be  dissolved,  and  its  char- 
ter become  void."  Appellees  by  their  first 
proposition  insist  that  said  provision  of  the 
statute  is  not  self-executing,  but  that  the 
corporation  In  question  continues   to  exist 
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imta  the  expiration  of  the  time  limited  in  Its 
charter,  or  until  dissolved  in  a  direct  pro- 
ceeding brought  by  the  state  for  said  pur- 
pose. 

It  Is  confessed  by  counsel  for  appellant 
that  they  have  been  unable  to  find  any  con- 
struction of  this  statute  by  vur  courts. 
Therefore  the  question  presented  Is  an  open 
one  in  this  state;  but  they  contend  that  a 
somewhat  similar  provision  of  the  Revised 
Statutes  has  been  construed  in  the  case  of 
Bywaters  v.  Railway  Co.,  73  Tex.  624,  11  S. 
W.  866,  and  seek  to  apply  the  principle  there- 
in announced  by  analogy  to  the  Question  here 
involved.  In  that  case  it  was  held  that  the 
following  language,  embraced  in  article  4278, 
Rev.  St.  1879,  was  self -executing,  to  wit: 
"If  any  railway  corporation  organissed  under 
this  title  shall  not,  within  two  years  after 
its  articles  of  association  have  been  filed  and 
recorded  as  provided  by  this  title,  begin  the 
construction  of  its  road,  and  construct,  equip 
and  put  in  good  running  order  at  least  ten 
miles  of  its  proposed  road,  and  if  any  such 
railroad  corporation,  after  the  first  two 
years  from  the  date  of  Its  organization,  shall 
fail  to  construct,  equip  and  put  in  good  run- 
ning order  at  least  twenty  additional  miles 
of  its  road  each  and  every  succeeding  year 
until  the  entire  completion  of  its  line,  such 
corporation  shall  in  either  of  such  cases  for- 
feit Its  corporate  existence,  and  its  powers 
shall  cease  as  far  as  it  relates  to  that  por- 
tion of  said  road  then  unfinished  and  shall 
be  incapable  of  resumption  by  any  subse- 
quent act  of  incorporation."  Under  this  stat- 
ute it  was  held  that  a  failure  to  begin  the 
construction  of  its  road  within  two  years 
after  the  filing  of  its  articles  of  association 
worked  a  forfeiture,  and  thereby.  Ipso  fac- 
to, determined  its  corporate  existence,  and 
that  said  failure  on  its  part  was  a  defense 
that  could  I>e  urged  by  a  stockholder  to  a 
suit  brought  by  It  for  the  enforcement  of  an 
unpaid  balance  due  on  his  shares  of  stock. 
It  will  be  noted  that  the  expression  "that 
upon  the  failure  on  the  part  of  the  corpora- 
tion to  do  the  acts  therein  named,  that  it 
should  forfeit  its  corporate  existence,  and 
its  powers  shall  cease  as  far  as  it  relates  to 
that  portion  of  said  road  then  unfinished, 
and  shall  be  Incapable  of  resumption,  etc., 
by  any  subsequent  act  of  incorporation,"  dif- 
fers materially  from  the  language  used  in 
article  681,  because  the  words  used  In  said 
article  4278,  in  themselves,  denote  a  ter- 
mination of  the  existence  of  said  corporation 
for  a  failure  to  i)erform,  while  In  the  present 
statute  It  seems  only  to  furnish  ground  for 
dissolution  in  the  event  of  such  failure.  And 
from  the  language  used  in  the  said  statute, 
as  construed  in  Bywaters  v.  Railway,  supra, 
it  mnst  have  been  the  intention  of  the  Legis- 
lature to  make  the  failure  on  the  part  of  the 
company  to  operate  as  a  limitation  to  the 
period  of  its  existence.  But  the  language  of 
the  statute  now  under  consideration  differs 


from  that  construed  In  the  case  of  Bywaters 
V.  Railway  Ck>.,  supra,  in  that  respect.  In 
ttiat  it  only  declares  that,  in  the  event  of  de- 
fault on  the  part  of  said  corporation  in  com- 
mencing active  operations  within  three  years 
from  the  filing  of  its  charter,  the  same  shall 
be  dissolved  and  Its  charter  become  void. 
This  language  does  not  Indicate  to  our  minds 
that  it  was  intended  to  l>e  considered  as  any- 
thing more  than  a  cause  for  dissolution  of 
the  corporation,  and  that  the  Legislature  did 
not  intend,  on  account  of  default  on  the  part 
of  said  corporation,  to  thereby,  Ipso  facto, 
dissolve  the  same.  Article  680,  Rev.  St.  1805, 
provides  that  a  corporation  is  dissolved,  first, 
by  the  expiration  of  the  time  limited  in  Its 
charter;  and,  second,  by  a  Judgment  of  dis- 
solution rendered  by  a  court  of  competent 
Jurisdiction. 

We  are  strengthened  in  this  conclusion  by 
the  opinion  of  our  Supreme  Court  in  Q.,  H. 
&  S.  A.  Ry.  Co.  V.  State,  81  Tex.  672,  17  S. 
W.  67,  wherein  it  was  held  that  in  an  act 
of  the  Legislature,  which  provided  for  the 
forfeiture  of  the  charter  of  said  railroad 
company  In  the  event  It  should  fall  to  buUd 
to  the  city  of  San  Antonio  by  a  certain  time, 
said  words  provided  a  ground  of  forfeiture, 
but  that  the  manner  must  be  by  Judicial 
proceeding  Instituted  directly  for  that  pur- 
pose ;  and,  while  approving  the  doctrine  an- 
nounced in  Bywaters  v.  Railway,  supra,  it 
held  that  it  bad  no  application  to  the  case 
then  before  the  court,  and  distinguished  said 
cases,  saying  that:  "We  doubt  if  any  case 
can  be  found  In  which  the  words  'shall  for- 
feit Its  charter,'  or  'its  charter  shall  be  for- 
feited," have  been  construed  to  provide  a  for- 
feiture which  is  to  take  effect  by  the  mere 
happening  of  a  contingency.  In  that  con- 
nection the  term  'forfeit'  has  been  Imbued 
with  a  technical  signification,  and  is  the 
word  universally  used  In  charters  for  pre- 
scribing the  grounds  upon  which  a  Judicial 
forfeiture  may  be  claimed.  This  Is  Illustrat- 
ed by  the  article  of  the  Revised  Statutes 
above  cited  (article  4278),  and  article  4280 
in  the  same  chapter.  Article  4278  provides 
that  upon  the  failure  of  the  railways  organ- 
ized under  that  title  to  build  certain  sec- 
tions of  the  road  as  therein  provided,  the 
corporation  shall  'forfeit  its  corporate  exist- 
ence and  its  powers  shall  cease  so  far  as  It 
relates  to  that  portion  of  said  road  then  un- 
finished, and  shall  be  Incapable  of  resump- 
tion by  any  subsequent  act  of  incorporation.' 
Article  4280  provides  that  any  railway  cor- 
poration that  shall  neglect  to  make  its  an- 
nual report  as  required  by  law,  after  being 
notified  by  the  comptroller,  'shall  forfeit  its 
charter.'  The  change  in  the  language  clear- 
ly shows  the  intention  of  the  Legislature. 
By  the  former  article  it  intended  to  provide 
a  forfeiture,  without  Judicial  action,  for  a 
failure  to  complete  so  many  miles  of  rail- 
way within  stated  periods.  By  the  latter  the 
intention  was  to  prescribe  merely  a  ground 
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of  forfeiture,  which  the  state  could  enforce, 
should  It  so  elect,  by  a  direct  proceeding  In 
a  court  of  justice." 

In  discussing  this  subject  Mr.  Cook,  In  bis 
work  on  Corporations  (volume  2  [dth  Ed.]  I 
638),  says:  "Frequently  the  charter  of  a 
railroad  corporation  requires  It  to  complete 
Its  road,  or  a  certain  number  of  miles  of 
road,  within  a  certain  time,  when  the  char- 
ter expressly  declares  that  for  the  failure  to 
comply  with  this  requisite  the  corporate  pow- 
ers and  existence  shall  cease.  There  is  a 
strong  line  of  decisions  to  the  effect  that  such 
a  provision  as  this  forfeits  the  charter  ab- 
solutely upon  noncompliance,  and  that  no 
decree  of  the  court  Is  necessary  to  effect 
that  forfeiture.  But  this  drastic  and  dan- 
gerous construction  of  charters  does  not  com- 
mend itself  to  law  and  Justice.  It  adds  one 
more  to  the  perils  which  are  attached  to  all 
great  corporate  enterprises.  Even  in  New 
York,  where  the  above  doctrine  seems  to  have 
had  its  origin,  the  courts  are  Inclined  to  lim- 
it its  application.  The  New  York  courts 
have  held  that  a  provision  in  a  charter  that, 
unless  certain  things  are  done  within  a  cer- 
tain time,  the  company  shall  forfeit  the 
rights  acquired  does  not  work  a  forfeiture 
Ipso  facto,  and  that  a  provision  in  the  char- 
ter that,  unless  work  shall  be  commenced 
within  two  years,  'all  rights  and  privileges 
granted  hereby  shall  be  null  and  void'  is  not 
self-executing,  and  a  Judgment  of  the  court 
is  necessary  before  forfeiture  takes  place; 
and  the  weight  of  authority,  as  well  as  logic 
and  public  policy,  favor  such  a  rule.  It  is 
no  defense  to  condemnation  proceedings  that 
the  railway  company  had  not  commenced 
work  within  the  time  fixed  by  statute,  nor 
expended  the  capital  required  by  statute.  A 
statute  that,  after  a  year's  suspension  of 
business,  the  franchise  shall  be  deemed  sur- 
rendered, and  the  corporation  adjudged  dis- 
solved. Is  not  self-executory,  but  requires  the 
Judgment  of  the  court."  This  text  is  sup- 
ported by  many  authorities  of  American 
courts. 

In  Morawetz  on  Private  Corporations  (vol- 
ume 2,  i  1015)  It  is  said:  "The  charter  of  a 
corporation  does  not  expire  by  reason  of  the 
omission  or  commission  of  acts  on  the  part 
of  the  company  constituting  sufficient  ground 
for  declaring  a  forfeiture,  but  the  franchises 
continue  in  full  force  until  the  penalty  of 
forfeiture  is  claimed  by  the  state  granting 
the  franchise,  and  this  can  be  done  only 
through  a  proper  legal  proceeding,  by  which 
the  cause  of  forfeiture  is  Judicially  ascer- 
tained. Thus  it  was  held  by  the  Court  of 
Appeals  of  New  York  that  the  failure  on  the 
part  of  a  railroad  company  to  comply  with 
the  provisions  of  the  law  requiring  the  com- 
pany to  build  a  portion  of  its  road  in  a  cer- 
tain time  would  not,  of  itself,  put  an  end  to 
its  legal  existence.  Earle,  J.,  in  delivering 
the  opinion,  said:  "These  conditions  were 
probably  not  complied  with.  They  were  con- 
ditions for  the  noncompliance  with   which 


the  sovereign  power  could  claim  a  forfeiture 
of  the  company's  charter,  but  a  cause  of 
forfeiture  cannot  be  taken  advantage  of,  or 
enforced,  against  a  corporation  collaterally 
or  Incidentally,  or  in  any  other  mode  than 
by  a  direct  proceeding  for  that  purpose 
against  the  corporation,  and  the  govemmeat 
creating  the  corporation  can  alone  institute 
the  proceedings,  and  it  can  waive  a  forfei- 
ture ;  and  this  it  can  do  expressly,  or  by  l^a- 
latlve  acts  recognizing  the  continued  exist- 
ence of  the  corporation.' "  The  same  author 
further  says  in  section  1023:  "A  charter  of 
Incorporation  may  be  granted  ujion  the  ex- 
press condition  that  the  corporation  formed 
under  it  shall  perform  some  act  within  a  pre- 
scribed time  after  having  become  incorporat- 
ed; and  a  failure  to  comply  with  the  pre- 
scribed condition  may  cause  a  cessation  of 
the  company's  franchise,  and  subject  it  to  a 
Judgment  of  dissolution.  Thus,  if  the  char- 
ter of  a  corporation  provides  that  its  capital 
must  be  paid  in,  or  that  its  work  must  bo 
constructed,  within  a  certain  time  after  the 
time  of  incorporation,  a  failure  to  comply 
with  the  prescribed  condition  will  be  a  suf- 
ficient ground  for  declaring  a  forfeiture."  In 
the  notes  to  the  case  of  the  State  v.  Atchison 
R.  R.  Co.,  8  Am.  St  Rep.  165,  may  be  found 
an  Interesting  collection  of  cases  supporting 
the  proposition  above  announced. 

In  the  case  of  Utah  N.  &  C.  Ry.  Co.  (C.  C.) 
110  Fed.  879,  wherein  a  statute  of  Nevada 
somewhat  similar  to  the  one  under  consider- 
ation was  before  the  court,  it  is  said:  "It 
Is  argued  by  defendants  that  because  of  the 
failure  on  behalf  of  this  corporation  to  do  the 
acts  therein  required  within  the  time  therein 
specified,  its  right  became  ipso  facto  void, 
that  by  the  terms  of  the  statute  the  for- 
feiture clause  was  self -operative,  and  became 
of  full  force  by  the  lapse  of  the  time  men- 
tioned; and  that  no  steps  or  proceedings  on 
the  part  of  the  sovereign  power  to  make  it 
complete  or  effective  were  at  all  essential. 
There  are  numerous  cases  where,  upon  the 
particular  facts  thereof,  it  has  been  held 
that  a  statute,  creating  a  corporation  which 
declares  that,  unless  the  corporation  per- 
forms certain  acts  within  a  prescribed  time, 
its  corporate  existence  and  powers  shall 
cease,  or  its  powers  and  franchises  shal- 
terminate,  executes  Itself.  But  the  fact  is 
that  this  question  is  always  made  dependt^nt 
upon  the  special  facts,  the  character  of  the 
corporation,  and  the  legal  construction  to 
be  given  to  the  particular  statute.  The  gen- 
eral rule  is  that  the  question  whether  a  rail- 
road corporation  authorized  by  the  state 
has  forfeited  its  corporate  rights  and  fran- 
chises cannot  be  raised  in  any  collateral  pro- 
ceeding, and  can  only  be  taken  advantage  of 
by  the  sovereign  power  which  created  the 
corporation,  because  It  is  Its  privilege  alone 
to  question  the  right  of  the  corporation  to 
act  under  its  franchise.  The  state  may  waive 
the  conditions,  or  enforce  them,  if  it  sees 
at  to  do  so.    When  the  continued  life  of  the 
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corporatton  !■  made  by  the  charter  or  gov- 
erning statute  to  depend  upon  the  performance 
of  a  condition  aubseqnent,  the  nonperform- 
ance of  the  condition  is  not  an  ipso  facto  for- 
feiture, but  Is  a  mere  ground  of  forfeiture, 
of  which  the  state  can  avail  itself,  or  which 
it  can  waive  at  its  pleasure.  So  that,  unless 
the  state  takes  advantage  of  the  ground  of 
forfeiture  In  a  proceeding  by  quo  warranto, 
or  otherwise,  to  oust  the  corporation  of  its 
franchise,  the  existence  of  the  corporation 
upon  such  a  ground  cannot  be  collaterally 
called  In  question.  The  Supreme  Court  of 
the  United  States  has  uniformly  held,  in  con- 
struing various  acts  of  Congress  containing 
similar  provisions  to  the  act  of  1875,  that 
the  failure  to  complete  the  road  within  the 
time  limited  Is  treated  as  a  condition  subse- 
quent, not  operating,  ipso  facto,  as  a  revoca- 
tion of  the  grant,  but  as  authorizing  the  gov- 
ernment Itself  to  take  advantage  of  It  and 
forfeit  the  grant  by  judicial  proceeding,  or 
by  an  act  of  Congress  resuming  title  to  the 
lands." 

In  the  case  of  Bybee  v.  Oregon  &  Califor- 
nia R.  R.  Co.,  188  U.  8.  663,  11  Sup.  Ct.  641, 
35  L.  Ed.  305,  will  be  found  a  full  discussion 
of  the  doctrine  under  consideration,  and 
which  supports  the  views  here  announced; 
and  in  this  case  the  court,  in  discussing  the 
New  York  cases  which  seem  to  hold  a  con- 
trary doctrine  to  the  view  above  expressed, 
said :  "In  these  cases  the  legislative  act  did 
not  avoid  the  grant  upon  the  nonperformance 
of  the  condition  subsequent,  but  declared  that 
the  corporate  existence  and  powers  of  the 
company  to  act  were  at  an  end.  In  other 
words,  It  fixed  a  time  for  the  expiration  of 
the  charter,  and  when  that  time  arrived  the 
corporation  lost  its  power  to  act,  or  to  do 
any  business  beyond  such  as  was  necessary 
In  the  process  of  winding  up.  It  is  not  so 
much  a  cause  of  forfeiture  as  a  loss  of  legal 
entity;  or,  as  expressed  in  the  language  of 
the  Court  of  Api)eal8  in  the  case  of  Transit 
Co.  V.  City  of  Brooklyn,  78  N.  X.  624:  'In 
case  of  noncompliance  the  act  Itself  ceases 
to  have  any  operation,  and  all  the  powers, 
rights,  and  franchises  thereby  granted  were 
deemed  forfeited.  There  was  to  be,  not  mere- 
ly a  cause  of  forfeiture,  which  could  be  en- 
forced by  an  action  instituted  by  the  Attor- 
ney General,  bat  the  powers,  rights,  and  fran- 
chises were  to  be  taken  and  treated  as  for- 
feited and  determined.  At  the  end  of  the 
time  limited  the  corporation  was  to  come  to 
an  end,  as  if  that  were  the  time  limited  In 
its  charter  for  its  corporate  existence.'  More 
directly  in  point  is  the  case  of  Oakland  Rail- 
road Company  v.  Oakland,  4a  Cal.  365,  13 
Am.  Rep.  181.  In  this  case  an  act  of  the 
Legislature  granting  a  corporation  the  right 
of  way  to  lay  a  street  railroad  track  provid- 
ed 'that  if  the  provisions  of  this  act  are  not 
compiled  with,  then  the  franchises  and  privi- 
leges herein  granted  shall  utterly  cease  and 
be  forfeited.'  A  breach  of  this  condition  was 
held,  ipso  facto,  to  forfeit  the  franchises  of  the 
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corporation.  A  distinction  is  drawn  In  this 
case  between  forfeiture  at  common  law,  which 
did  not  operate  to  divest  the  title  of  the  owner 
until  by  proper  judgment,  in  a  suit  instituted 
for  that  purpose,  the  rights  of  the  state  had 
been  established  and  a  forfeiture  declared  by 
statute,  in  which  case  the  title  to  the  thing 
forfeited  vests  immediately  in  the  stat^  up- 
on the  happening  of  the  event  for  which  the 
forfeiture  is  declared.  The  doctrine  of  these 
cases  has  not  been  universally  accepted,  how- 
ever, and  In  several  states,  notably  Massa- 
chusetts, it  has  been  distinctly  repudiated. 
Thus,  In  Brlggs  v.  Canal  Company,  137  Mass. 
71,  the  act  of  incorporation  of  a  canal  com- 
pany provided  that.  If  a  certain  amount  were 
not  expended  In  the  actual  construction  of 
the  canal  within  four  months  from  the  pas- 
sage of  the  act,  the  'corporation  shall  there- 
upon cease  to  exist,'  and,  further,  that  if  a 
certain  other  amount  were  not  deposited  by 
the  company  with  the  treasurer  of  the  com- 
monwealth within  the  same  time,  the  corpo- 
ration should  thereupon  cease  to  exist.  It 
was  declared  In  the  opinion  of  the  court  to  be 
'too  well  settled  to  admit  of  discussion  that 
a  corporation  can  be  judicially  determined  to 
have  ceased  to  exist  only  in  a  suit  to  which 
the  commonwealth  is  a  party.  The  act  of 
incorporation  is  a  contract  between  the  com- 
monwealth and  the  corporation.  Whether 
the  corporation  has  complied  with  the  condi- 
tions Is  a  question  of  fact  to  be  judicially  de- 
termined. The  commonwealth  may  waive  a 
strict  compliance  with  the  terms  of  the  act, 
and  may  elect  whether  It  will  insist  upon  a 
forfeiture,  if  there  has  been  a  breach  of  con- 
dition.' " 

In  the  case  of  City  Council  v.  Railroad  Co., 
51  S.  C.  129,  28  S.  E.  145,  it  is  held  that  a  cor- 
poration la  not  Ipso  facto  dissolved  by  an  act 
of  nonose  or  misuse,  which  is  a  cause  of  for- 
feiture ;  but  In  such  case  the  forfeiture  of  Its 
corporate  franchise  must  be  judicially  deter- 
mined. In  the  case  of  New  York  &  Long  Is- 
land Bridge  Co.  v.  Lennox,  148  N.  Y.  540,  42 
N.  E.  1088,  it  is  said  that  the  question  of 
whether  a  forfeiture  clause  in  an  act  of  in- 
corporation is  or  is  not  self-executing  depends 
wholly  on  the  language  employed  by  the  Leg- 
isiature,  but  that  "it  requires  strong  and  un- 
mistakable language  to  authorize  the  courts 
to  hold  that  the  Legislature  intended  that  the 
forfeiture  of  a  corporate  existence  should  be 
effected  without  judicial  proceedings  on  the 
Intervention  of  the  Attorney  General."  See 
the  following  cases  In  support  of  the  same 
doctrine:  Morrison  v.  Forman,  177  111.  427, 
53  N.  B.  73;  Day  v.  O.  &  L.  C.  R.  R.  Co.,  107 
N.  Y.  129, 13  N.  B.  765 ;  Brown  v.  Wyandotte 
&  Southeastern  Ry.  Co.,  68  Ark.  134,  56  S. 
W.  862. 

Appellee  suggests  that  this  construction 
was  acquiesced  In  by  the  Legislature,  because 
by  Act  AprU  23,  1907,  p.  311,  c.  164,  §  4,  Uiey 
made  certain  changes  in  articles  680  and  681, 
and,  Instead  of  providing  two  methods  of  dis- 
solving a  corporation,  as  theretofore  existed. 
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four  otbera  were  added,  and  In  Hen  of  article 
081  It  substituted  subdMslon  5,  reading  as 
follows:  "Where  a  corporation  created  un- 
der title  21  of  a  general  law  of  this  state, 
shall  fail  to  commence  active  operations  with- 
in three  years  after  filing  its  charter  with  the 
Secretary  of  State,  its  charter  is  hereby  for- 
feited and  it  Is  hereby  dlssoired."  By  con- 
trasting the  two  provisions  it  clearly  appears 
that  the  Legislature  Intended  to  make  the 
failure  to  commence  active  operations  with- 
in three  years,  of  itself,  effect  a  forfeiture, 
and  apt  words  were  used  to  declare  such  pur- 
pose ;  and,  since  no  judicial  construction  has 
been  given  to  this  article,  this  legislative  con- 
struction is  highly  persuasive.  In  Rich  r. 
Kyser,  54  Pa.  89,  it  was  held  that  the  fact 
that  words  in  a  statute  differ  from  those  in 
a  prior  statute  on  the  same  subject  is  an  in- 
timation that  they  are  to  have  a  different, 
and  not  the  same,  construction.  So  it  would 
seem  that  the  L^islature,  by  the  change  In 
the  statute,  recognized  that  the  same  was  not 
self-executing,  but  by  its  amendment  made  it 
80,  and  must  have  deemed  said  amendment 
as  necessary  for  the  accomplishment  of  said 
purpose.  We,  therefore,  from  a  review  of 
these  cases,  and  the  doctrine  established  by 
them,  conclude  that  the  language  used  in  ar- 
ticle 681,  Rev.  St  1895,  and  relied  upon  by 
appellant,  was  a  condition  subsequent,  and 
was  only  a  ground  for  the  forfeiture,  but  was 
not  self-executing,  and  did  not,  on  account  of 
the  failure  of  said  corporation  to  commence 
active  operations  within  a  period  of  three 
years,  ipso  facto,  dissolve  the  same,  but  that 
a  Judicial  determination  of  such  failure  must 
be  had  in  order  to  have  that  effect,  and  there- 
fore the  demurrer  was  properly  sustained. 

Appellant  in  this  case  pleaded  the  act  of 
April  23,  1907,  which  provided  for  additional 
grounds  of  forfeiture,  and  which  used  lan- 
guage which  would  seem  to  imply  that  a  fail- 
ure to  commence  business  within  a  period  of 
three  years  would.  Ipso  facto,  forfeit  the 
charts  of  such  corporation.  With  reference 
to  this  act  we  are  inclined  to  believe  that  the 
same  must  be  construed  to  reach  future  omis- 
sion alone,  and  cannot  be  relied  upon  as  a 
basis  for  forfeiture  for  past  omissions  on  the 
part  of  the  company. 

Believing  that  no  error  has  been  shown  in 
the  proceedings  of  the  court  below,  its  Judg- 
ment is  affirmed. 

KEY,  J,,  did  not  sit  In  this  cast^ 


BAUM  T.  DANIELS. 

(Court  of  Civil  Appeals  of  Texas.    April  IB, 
1909.) 

1.  USUBT  (f   146*)  —  "USDMODS  INTKKBST"  — 

Recovebt— Statutes— "Unlawful    Inteb- 

EOT." 

Rev.  St  1805,  art.  3104,  provides  for  for- 
feiture of  all  Interest  stipulated  in  written  con- 


tracts, where  the  rate  exceeds  that  permitted  by 
law,  and  Rev.  St.  1895,  art.  3106,  as  amended 
by  Acts  1907,  p.  277.  c.  143,  declares  that,  if 
usurious  interest  shall  be  received  or  collected 
on  any  contract,  the  person  paying  the  same 
may  recover  from  the  person  receiving  it  double 
the  amount  of  such  usurious  Interest,  in  any 
court  having  jurisdiction  thereof  in  the  county 
of  defendant's  residence,  or  in  the  county  where 
such  usurious  Interest  shall  liave  been  received 
or  collected,  etc.  Held,  tliat  under  Const,  art. 
16,  i  11,  as  amended  in  1891,  declaring  that  all 
contracts  for  a  greater  rate  of  interest  than  10 
per  cent,  per  annum  shall  be  deemed  usurious, 
etc.,  the  term  "nsurious  interest"  should  be  con- 
strued to  mean  "unlawful  interest,"  and  hence 
was  not  limited  to  the  excess  over  the  lawful 
rate,  but  Included  all  the  interest  received  and 
collected  under  a  contract  providing  for  more 
than  10  per  cent. 

[Ed.  Note.— For  other  cases,  see  Usury,  Cent. 
Dig.  {  437 ;   Dec.  Dig.  |  146.*] 

2.  usubt  (i  100*)— atpucatioir  of  usubious 
Payments. 

Where  a  contract  stipnlates  for  interest  in 
excess  of  10  per  cent,  per  annum,  all  interest 
payments  on  final  settlement  will  be  applied  to 
extinguish  the  principal  debt. 

[Ed.  Note.— For  other  cases,  see  Usury,  Cent. 
Dig.  I  219;    Dec.  Dig.  I  100.*] 

3.  USUBT    (I    117*)  — NATUBB   OF   COWTBACT  — 

Evidence. 

Evidence  held  to  warrant  a  finding  that 
plaintiff  gave  his  note  for  18  per  cent,  more 
than  he  actually  received  in  money  when  the 
loan  was  made,  the  stipulation  for  interest  at 
10  per  cent,  being  from  the  maturity  of  the 
notes  only,  and  that  the  transaction  was  usuri- 
ous. 

[Ed.  Note.— For  other  caaea,  see  Usury,  Dec. 
Dig.  {  117.*] 

4.  UsoBY  (I  138*)— Penalties— INTKBEST. 

Under  Rev.  St.  1895,  art.  3106,  authorizing 
a  recovery  of  double  the  amount  of  usurious  in- 
terest paid,  plaintiff  cannot  recover  interest  on 
the  usurious  payments  until  after  Judgment  ren- 
dered, when  interest  is  authorized  by  article 
3i05,  under  the  rule  that  no  interest  can  be 
recovered  on  penalties  in  the  absence  of  stat- 
utory authority. 

[Ed.  Note.- For  other  cases,  see  Usury,  Dec. 
Dig.  (  138.*] 

5.  USUBT   (I    142*)— AonOH  FOB  UsUBT— NA- 
TURE. 

An  action  to  recover  double  the  amount  of 
nsurious  payments  of  interest  authorized  by 
Rev.  St.  1805  art.  3106,  is  a  civil  action ;  the 
judgment  rendered  being  a  civil  recovery,  and 
not  a  conviction  of  a  crime. 

[Eld.  Note.— For  other  cases,  see  Usury,  Dec. 
Dig.  I  142.*] 

6.  UsuBT  (I  102*)— UsuBious  Payments— Re- 
covebt. 

One  who  pays  usurious  interest,  In  the  ab- 
sence of  a  statutory  provision,  may  recover  the 
excess  over  the  legal  rate,  and  interest  on  the 
amount  so  paid  from  the  date  of  the  payment. 

[E>1.  Note.— For  other  cases,  see  Usury,  Cent 
Dig.  |{  241-258;   Dec.  Dig.  I  102.*] 

7.  Appeal  and  Ebbob  (f   U51*)— Excessive 

JUDOUENT— RbFOBUATION. 

That  a  Judgment  for  double  nsurious  inter- 
est payments  was  excessive  by  the  amount  of 
interest  awarded  would  not  necessitate  a  rever- 
sal and  remand  of  the  cause,  but  the  judgment 
would  be  reformed. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  {{  4498-4506;  Dee;  Dig.  f 
1151.*] 


*For  other  eases  ssa  suae  topic  and  section  NUMBER  In  Dee.  *  Am.  Digs.  1M7  to  date,  *  Reporter  Indexa 
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Appeal  from  Navarro  Comity  Court ;  C  L> 
Jester,  Judge. 

Action  by  S.  Daniels  against  I.  Banm. 
Judgment  for  plaintiff,  and  defendant  ap- 
peals.   Reformed  and  afl3rmed. 

R.  S.  Neblett  and  Slmklns  &  Slmklns,  for 
appellant    Richard  Mays,  for  ap^Uee. 

HODGES,  J.  This  Btilt  was  Instituted  by 
the  appellee  against  the  appellant,  under  the 
provisions  of  article  3106  of  the  Revised  Stat- 
utes of  1895,  to  recover  double  the  amount  of 
Interest  paid  on  certain  loans  of  money  made 
at  a  usurious  rate.  The  testimony  shows  that 
Interest  in  different  sums  was  paid  on  dif- 
ferent dates  during  the  two  years  next  pre- 
ceding the  institution  of  the  suit;  that  the 
rate  of  interest  charged  and  received  was  18 
per  cent,  per  annum.  The  loans  upon  which 
they  were  paid  were  evidenced  by  notes  pay- 
able to  appellant  upon  certain  dates  speci- 
fied, and  providing  for  interest  at  the  rate  of 
10  per  cent  per  annum  from  maturity.  It 
is  shown  that  the  Interest  was  always  paid  in 
advance.  This  was  done  in  some  Instances 
by  deducting  the  amount  of  the  interest  at  the 
rate  mentioned  from  the  sum  expressed  in 
the  note,  and  delivering  to  the  appellee  the 
difference.  In  other  instances  Baum,  the 
appellant,  would  give  a  check  for  the  entire 
amount,  and  when  this  was  cashed  by  the 
appellee,  the  interest  would  be  paid  to  Baum 
from  that  sum.  The  case  was  tried  before  a 
jury,  resulting  in  a  verdict  in  favor  of  the  ap- 
tieUee  for  the  amount  sued  for,  together  with 
interest  at  6  per  cent,  per  annum,  computed 
from  October  30,  1905,  the  date  when  suit 
was  filed. 

It  is  claimed  by  the  appellant  that,  the  act 
of  1907  (Laws  1907,  p.  277,  c.  143),  amending 
article  3106,  radically  changed  its  leading 
characteristics,  and  in  eCtect  practically  re- 
pealed the  provision  allowing  the  recovery  of 
double  the  amount  of  all  the  Interest  receiv- 
ed and  collected  under  a  usurious  contract. 
Before  the  amendment  article  3106  read  as 
follows:  "If  usurious  interest  as  defined  by 
the  preceding  articles,  shall  hereafter  be  re- 
ceived or  collected,  the  person  or  persons  pay- 
ing the  same,  or  their  legal  representatives 
may  by  action  of  debt,  instituted  in  any  court 
of  this  state,  having  Jurisdiction  thereof, 
within  two  years  after  such  payment,  recover 
from  the  person,  firm  or  corporation  receiv- 
ing the  same,  double  the  amount  of  the  in- 
terest so  received  or  collected."  After  being 
amended  it  read  as  follows :  "If  usurious  in- 
terest ('as  defined  by  the  preceding  articles' 
omitted)  shall  hereafter  be  received  or  col- 
lected upon  any  contract,  either  written  or 
verbal,  the  person  or  persons  paying  same, 
or  their  legal  representatives,  may  by  action 
of  debt,  instituted  in  any  court  ('of  this  state' 
omitted)  having  Jurisdiction  thereof  In  the 
county  of  defendant's  residence,  or  in  the 
connty  where  such  usurious  Interest  shall 
have  been  received,  or  collected,  or  where 


said  contract  has  been  entered  Into,  or  where 
parties  paying  the  same  reside  when  such 
contract  was  made,  within  two  years  after 
such  payment,  recover  from  the  x>erson,  firm, 
or  corporation  receiving  the  same,  double  the 
amount  of  such  usurious  Interest  (in  lieu  of 
'the  interest  so  received  and  collected')."  Ap- 
pellant also  claims  that,  as  the  law  now 
stands,  it  only  permits  one  who  pays  inter- 
est under  a  usurious  contract  to  recover 
double  the  excess  he  pays  above  the  legal 
rate,  and  not  double  the  entire  interest  paid ; 
that  the  words  "such  usurious  Interest," 
which  the  amended  statute  uses  in  lieu  of  the 
words  "the  Interest  so  received  and  collect- 
ed" as  used  before  amendment  evidenced  an 
intent  on  the  part  of  the  Legislature  to  re- 
strict the  sum  that  might  be  recovered  in 
penal  actions  to  double  such  excess.  This, 
of  course,  is  based  upon  the  assumption  that 
the  words  "such  usurious  interest,"  in  the 
amended  article,  mean  the  excess  over  the 
rate  which  may  lawfully  be  charged  and  col- 
lected. It  is  true  that  no  person  can  have  a 
vested  right  in  a  penalty  given  by  statute; 
and  repeal  of  the  law  upon  which  the  penal- 
ty Is  founded,  at  any  time  before  a  final  Judg- 
ment Is  rendered,  destroys  the  right  of  ac- 
tion. This  is  too  elementary  to  call  for  cita- 
tion of  authorities.  It  also  follows  that  any 
modification  of  the  penal  statute  restricting 
the  right  of  recovery  to  an  amount  less  than 
that  originally  permitted  Is  equally  effective 
in  diminishing  to  that  extent  the  amount  for 
which  judgment  can  be  rendered.  The  ques- 
tion here  Is,  Do  the  words  "such  usurious  in- 
terest," used  In  the  amended  act,  mean  all  of 
the  interest  received  on  a  contract  providing 
for  an  unlawful  rate,  or  only  the  excess  over 
that  which  may  lawfully  be  charged  and  col- 
lected? In  short,  what  does  the  phrase  "usu- 
rious interest"  mean? 

It  will  be  observed  that  prior  to  the  amend- 
ment the  article  referred  to  used  the  lan- 
guage "if  usurious  interest,  as  defined  in  the 
preceding  articles,"  etc.  This  language  had 
the  effect  of  limiting  the  right  to  recover 
double  the  interest  collected  to  that  received 
on  a  written  contract,  because,  under  the  pre- 
ceding articles,  no  other  class  of  contracts, 
which  provided  for  a  greater  rate  than  that 
allowed,  is  declared  unlawful.  The  omission 
of  that  clause  from  the  amended  article  en- 
larges, rather  than  restricts,  the  meaning 
which  may  be  given  the  words  "usurious  in-, 
terest"  as  now  used,  and  permits  recourse  to 
any  authoritative  source  for  the  purpose  of  as- 
certaining the  sense  in  which  it  is  used.  We 
must  therefore  regard  the  term  "such  usuri- 
ous interest,"  as  employed  in  the  latter  por- 
tion of  that  article,  as  also  partaking  of  the 
enlarged  definition  thus  permitted,  and  as  be- 
ing used  in  the  usually  accepted  sense.  When 
thus  disengaged  from  the  conventional  re- 
striction Imposed  under  the  old  article,  "usu- 
rious Interest"  should  be  held  to  mean  "un- 
lawful   interest"     The   prohibition   against 
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charging  a  rate  of  Interest  in  excess  of  10  pet 
cent,  per  annum  Is  found  In  article  16,  J  11, 
of  the  Constitution,  as  amended  in  1891.  It 
says:  "All  contracts  for  a  greater  rate  of  In- 
terest than  ten  per  cent  per  annum  shall  be 
deemed  usurious,"  etc.,  and  enjoins  upon  the 
Legislature  the  duty  of  providing  appropriate 
pains  and  penalties  for  Its  enforcement.  This 
proTlsion  of  the  Constitution  has  been  held  to 
be  self-enacting.  Quinlan's  Estate  t.  Smye, 
21  Tex.  Civ.  App.  156,  50  S.  W.  1069;  Eob- 
erts  v.  Coffin,  22  Tex.  Civ.  App.  127,  53  S.  W. 
697;  Watson  v.  Aiken,  55  Tex.  536.  The 
last-mentioned  case  was  decided  before  the 
Constitution  was  amended.  The  Constitution, 
as  it  existed  at  the  time  of  this  decision,  pro- 
vided that  in  the  absence  of  contract  the  rate 
of  interest  should  not  exceed  8  per  cent,  per 
annum,  and  authorized  parties  by  contract  to 
agree  upon  a  rate  not  to  exceed  12  per  cent, 
per  annum.  It  then  declares:  "All  interest 
charged  above  this  last-named  rate  shall  be 
deemed  usurious,  and  the  Legislature  shall 
at  Its  first  session  provide  appropriate  pains 
and  penalties  to  prevent  and  punish  usury." 
Under  that  provision  usurious  Interest  was 
the  excess  over  what  might  be  lawfully 
charged.  This  will  account  for  the  holding 
of  the  courts,  in  some  of  the  cases  cited  by 
the  appellant,  In  support  of  his  contention. 
But  under  the  Constitution  as  it  now  stands 
all  contracts  are  usurious  which  provide  for 
a  rate  in  excess  of  10  per  cent,  per  annum. 
We  think  it  necessarily  follows  that  the  con- 
tractual rate  of  Interest  Is  denounced  as  be- 
ing usurious  when  it  exceeds  10  per  cent,  per 
annum.  The  Constitution  does  not  here,  as  it 
did  before  Its  amendment,  undertake  to  sepa- 
rate the  excess  from  the  lawful  rate,  but  de- 
clares the  contract  unlawful  by  reason  of  the 
fact  that  It  calls  for  the  payment  of  a  rate 
in  excess  of  that  permitted.  The  vice  of  usu- 
ry permeates  the  contract,  and  taints  the  en- 
tire rate  of  interest,  even  if  it  does  not  go 
farther.  But  the  latter  question  is  not  here 
Involved,  and  we  do  not  Intend  to  express  an 
opinion  on  it.  Under  the  decisions  of  this 
state,  prior  to  the  act  of  1907,  amending  ar- 
ticle 3106,  it  was  held  that  double  all  of  the 
interest  received  and  collected,  under  a  writ- 
ten contract  providing  for  a  rate  in  excess 
of  10  per  cent,  per  annum,  might  be  recover- 
ed In  suits  for  the  penalty.  Boerner  v. 
Traders'  Nat.  Bank,  90  Tex.  443, 39  S.  W.  285 ; 
Smith  V.  Chilton,  90  Tex.  447,  39  S.  W.  287. 
That  construction  of  the  statute  had  become 
settled,  and  was  the  accepted  law  at  the  time 
the  act  of  1907  was  passed.  Had  the  Legis- 
lature entertained  a  purpose  to  limit  the  right 
of  recovery  in  future  to  double  the  excess 
only.  It  would  certainly  have  used  language 
conveying  that  meaning,  and  about  the  con- 
struction of  which  there  could  have  been  no 
reasonable  grounds  for  controversy.  Espe- 
cially do  we  think  this  would  have  been  the 
case  when  its  accomplishment  was  within 
easy  reach,  by  the  use  of  simple  words  to 
that  effect,  after  the  Judicial   construction 


theretofore  given  the  article.  There  was  noth- 
ing in  this  amended  article  which  implied  a 
purpose,  on  the  part  of  the  Legislature,  to  re- 
lieve the  condition  of  those  who  might  violate 
the  usury  law.  On  the  contrary,  it  removed 
the  restrictions  theretofore  limiting  the  mean- 
ing to  be  given  the  words  "usurious  interest," 
made  the  penalty  applicable  to  all  contracts, 
whether  written  or  verbal,  which  provided 
for  a  rate  in  excess  of  that  permitted  by  law, 
and  adjusted  the  venue  of  actions  for  penal- 
ties to  suit  tbe  greater  convenience  of  those 
who  wished  to  bring  such  suits.  All  this  in- 
dicated a  fixed. purpose  to  increase,  rather 
than  to  ameliorate,  the  rigors  of  the  law  up- 
on this  subject.  It  Is  also  significant  that 
article  3104,  which  provided  for  a  forfeiture 
of  ail  interest  stipulated  in  written  contracts 
where  the  rate  exceeded  that  permitted  by 
law,  was  left  In  full  force.  It  rarely  happens 
In  usurious  contracts  that  the  excess  charg- 
ed over  lO  i)er  cent  per  annum  is  such  that 
double  Its  amount  would  equal  the  entire  in- 
terest stipulated  in  the  contract  It  would 
chaVge  the  Legislature  with  a  strange  Incon- 
sistency, or  an  unaccountable  oversight  to 
hold  that  it  Intended  to  limit  the  sum  that 
might  be  recovered  in  a  penal  action  to  less 
than  that  which  is  expressly  forfeited  under 
a  plea  of  usury.  There  would  be  no  occasion 
to  confer  the  right  to  maintain  such  an  action 
unless  the  purpose  be  to  add  something  to  an 
existing  remedy. 

It  has  uniformly  been  held  by  our  Supreme 
Court  that  when  a  contract  stipulates  for  a 
rate  of  interest  In  excess  of  10  per  cent, 
per  annum,  all  interest  payments  will,  upon 
a  final  settlement,  be  applied  to  tlie  extin- 
guishment of  the  principal  of  the  debt  In- 
ter Bldg.  Ass'n  V.  Blering,  86  Tex.  476,  25 
S.  W.  622,  26  S.  W.  39;  Western  Bank  &  T. 
Co.  V.  Ogden  (Tex.  Civ.  App.)  93  S.  W.  1102. 
This  Is  permitted  ui>on  the  ground  that  the 
contract  for  the  interest  is  In  violation  of 
law,  and  cannot  be  enforced.  In  other 
words,  the  entire  interest  contracted  for  is 
usurious.  We,  therefore,  hold  that  the  rate 
of  Interest  contracted  and  paid  was  usurious, 
and  double  that  sum  could  be  recovered, 
a.  &  H.  Inv.  Co.  V.  Grymes,  94  Tex.  609,  63 
S.  W.  860,  64  S.  W.  778;  People's  Ass'n  v. 
Kellar,  20  Tex.  Civ.  App.  616,  50  S.  W.  186; 
Smith  V.  First  Nat  Bank,  42  Neb.  687,  00 
N.  W.  866;  Watt  v.  First  Nat.  Bank,  76 
Minn.  458,  79  N.  W.  509;  Waldner  v.  Bow- 
den  State  Bank,  13  N.  D.  604,  102  N.  W. 
169,  3  Am.  &  Eng.  Ann.  Cas.  847,  and  notes. 

Appellant  insists  that  the  contracts  under 
which  the  various  amounts  of  interest  were 
paid  were  verbal,  were  never  put  in  writing, 
and,  that  being  shown  by  the  evidence,  there 
was  error  In  rendering  Judgment  against 
him  for  the  full  sum  sued  for.  According  to 
the  testimony  of  appellee,  Daniels,  he  had  an 
arrangement  with  .the  appellant  Baum,  for 
the  latter  to  let  him  have  money  along  as 
he  needed  it  and  for  which  he  was  to  pay 
Baum  18  per  cent  per  annum.     When  he 
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needed  money  he  went  to  Banm  for  It,  and 
Baam  wrote  out  the  notes,  which  Daniels 
signed,  and  he  would  then  Klve  Daniels 
either  the  money,  or  a  check  upon  some  bank 
for  It  The  Interest  was  Invariably  taken 
ont  by  Baum  in  advance.  Daniels  always, 
so  he  says,  paid  Baum  the  interest  before 
he  got  any  of  the  money.  He  thus  testifies: 
"I  always  paid  the  interest  In  advance  out 
of  the  money  I  got  from  him;  sometimes  he 
would  take  it  out  himself.  If  he  did  not 
take  It  out,  I  gave  him  the  money  when  I 
cashed  the  check.  At  the  various  and  sun- 
dry times  I  went  to  see  Baum  for  money,  the 
amount  of  interest  was  not  discussed  be- 
tween us;  that  had  all  been  mentioned  to 
start  with."  Baum  denied  having  any  gen- 
eral understanding  with  Daniels  about  the 
rate  of  interest  he  was  to  receive.  He  tes- 
tified: "All  my  transactions  with  Daniels 
were  in  writing.  When  he  got  any  money 
from  me,  I  took  his  note  calling  for  10  per 
cent.,  and  he  paid  me  8  per  cent  on  a  verbal 
contract  afterward.  There  was  no  contract 
by  which  he  was  to  pay  me  18  per  cent  per 
annum."  Again,  he  says:  "Blach  transac- 
tion came  up  by  itself.  For  instance,  when 
the  man  came  to  me  he  was  hard  up,  and 
wanted  $200  or  $300,  or  $600,  whatever  it 
might  be.  I  would  ask  him  how  much  he 
wanted,  and  how  long,  and  he  would  tell 
me,  and  I  would  write  out  a  note  for  the 
amount,  bearing  10  per  cent,  and  of  course 
I  charged  8  per  cent  extra.  I  did  that  un- 
der a  verbal  contract  or  agreement"  This 
was  as  near  as  Baum  ever  came  to  testify- 
ing as  to  any  Bi>eclflc  verbal  contract  upon 
which  he  made  his  usurious  loans.  The 
notes  which  he  took  from  Daniels  were  of- 
fered in  evidence,  and  all  of  them  showed 
that  they  bore  interest  at  10  per  cent  from 
maturity.  This  is  in  substantial  ccmtradic- 
tlon  of  Baum's  statement  tliat  the  notes  pro- 
vided for  10  per  cent,  and  that  8  per  cent 
was  paid  extra,  and  supports  Daniels'  state- 
ments that  the  interest  was  paid  in  ad- 
vance. Baum  admitted  that  his  agreement 
with  Daniels  to  pay  him  interest  at  the  rate 
of  18  per  cent  was  made  before  the  notes 
were  signed  or  the  checks  written.  The 
practical  efFect  of  the  transactions  between 
the  parties  was  that  Daniels  gave  his  note 
for  18  per  cent  more  than  he  actually  receiv- 
ed In  money  when  the  loan  was  made,  and 
the  stipulation  for  interest  was  10  per  cent 
from  the  maturity  of  the  notes.  This  con- 
clnsion,  we  think,  is  amply  supported  by  the 
testimony  of  Baum  himself.  The  device  re- 
sorted to  was  too  plain  and  obvious  to  re- 
quire a  submission  of  the  issue  to  the  jury, 
and  the  court  would  have  committed  no  er- 
ror had  be  given  a  peremptory  instruction 
in  favor  of  the  plaintiff  In  the  case. 


"We  think,  however,  that  there  was  error 
in  that  portion  of  the  court's  charge  where 
he  directed  the  jury,  should  they  find  in 
favor  of  the  appellee,  to  incluAe  interest 
upon  the  amount  which  they  found,  at  the 
rate  of  6  per  cent  per  annum  from  the  date 
suit  was  filed,  October  30,  1905.  The  statute 
giving  the  remedy  upon  which  this  suit  was 
based  is  to  an  extent  penal  in  its  nature, 
and  by  its  terms  fixes  the  sum  that  may  be 
recovered  at  double  the  usurious  interest 
collected.  No  interest  can  be  recovered  on 
penalties  in  the  absence  of  some  statutory 
provision  to  that  effect  McCreary  v.  Mor- 
rlstown  Nat  Bank,  109  Tenn.  134,  70  S.  W. 
821;  Newton  First  Nat  Bank  T.  Turner, 
3  Kan.  App.  352,  42  Pac.  936;  Higley  v. 
Beverly  First  Nat  Bank,  26  Ohio  St  75, 
20  Am.  Rep.  759.  The  rale  Is  otherwise 
after  the  judgment  is  rendered.  In  this 
state  all  judgments  bear  interest  from  the 
date  of  rendition.  Rev.  St  1895,  art  3105. 
This  also  seems  to  be  the  rule  In  other 
jurisdictions.  22  Cyc.  p.  1620.  Notwith- 
standing the  fact  tiiat  the  penalties  gen- 
erally have  for  their  purpose  the  infliction  of 
some  punishment  upon  the  wrongdoer,  still . 
an  action  for  its  recovery  is  a  civil  suit,  and 
the  judgment  rendered  is  a  civil  recovery, 
and  not  a  conviction  for  a  crime.  In  the 
civil  action  for  a  penalty  punishment  of  the 
offender  is  not  the  sole  object  sought  to  be 
accomplished.  Compensation  to  an  aggriev- 
ed party  may,  and  does  frequently,  form  a 
part  of  the  purpose  of  the  statute.  For  that 
reason  judgments  rendered  in  such  cases 
fall  within  the  class  of  those  upon  which  the 
statute  allows  interest 

It  Is  true  that  one  who  pays  a  usurious 
rate  of  interest  may.  In  the  absence  of  any 
statutory  provision,  maintain  a  suit  to  re- 
cover the  excess  over  the  legal  rate,  and  he 
may  also  recover  interest  on  the  amount  so 
paid  from  the  date  of  payment  Bexar 
Bldg.  Ass'n  V.  Robinson,  78  Tex.  163,  14  S. 
W.  227,  9  L.  R.  A.  292.  22  Am.  St  Rep.  36. 
But  the  statutory  remedy  here  given  includes 
this  Interest  on  the  excess,  and  more ;  and, 
when  the  aggrieved  party  electa  to  pursue 
the  statutory  remedy,  bis  recovery  must  be 
limited  to  the  statutory  measure.  The  error 
committed,  however,  can  be  cured  by  a  ref- 
ormation of  the  judgment,  and  will  not 
necessitate  a  reversal  and  remand  of  the 
case.  The  judgment  of  the  district  court 
will  therefore  be  so  reformed  as  to  award  a 
recovery  in  favor  of  the  appellee  for  the  sum 
of  $873.00,  with  interest  thereon  at  the  rate 
of  6  per  cent  per  annum  from  the  date  of 
the  judgment  in  the  trial  court,  and  all  costs 
incurred  in  the  trial  court  The  costs  of  this 
appeal  are  adjudged  against  the  appfUee. 
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INTERNATIONAL  ft  G.  N.  RY.  CO.  t.  WII/- 
LIAMS. 

(Court  of  ■Civil  Appeals  of  Texas.     April  8, 
1909.) 

1.  Appeal  awd  Ebsob  (g  1002*)— Fiitdi^tos— 

CONCLUBITKNESS  —  CONFLICTIKO    EVIDENCE. 

A  jnry  finding  npon  conflicting  evidence  is 
conclusive  on  appeal. 

[£jd.  Note. — For  other  cases,  see  Appeal  and 
Error^  Cent.  Dig.  {{  3935-3937;    Dec.  Dig.  f 

2.  Appeal  and  Ebbob  ({   1062*)— Habuless 
Ebrob. 

In  an  action  against  a  carrier  for  damaees 
caused  b^  the  ejection  of  plaintiff's  wife,  and  for 
loss  of  time  to  plaintiff  caused  thereby,  any  er- 
ror in  submitting  the  issue  of  loss  of  time  with- 
out proof  of  the  value  and  amount  thereof  was 
curea  by  requiring  plaintiff  to  remit  a  sum  suf- 
ficient to  cover  that  item  of  damage. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error;  Dec.  Dig.  {  1062.*] 

S.  Cabbiebs  (I  382*)— Excessive  Davaoes— 
Bbeach  of  Coktbaot— Contract  oi  Cab- 

BIAOE. 

PlaintiCF,  after  purchasing  a  ticket  tor  the 
passage  of  bis  wife  and  child,  went  to  the  bag- 
gageroom  to  check  her  baggage,  and,  because  of 
the  baggageman's  delay  in  checking  it,  the  train 
left  before  plaintiff  could  give  his  wife  her  tick- 
et. Plaintiff's  wife  explained  the  circumstances 
'  to  the  conductor,  and  requested  that  she  be  car- 
ried as  far  as  her  money  would  take  her,  and 
not  put  off  at  the  next  station,  because  negroes 
were  not  permitted  to  stop  there,  but  on  reach- 
ing that  station  the  conductor  told  her  that  was 
the  place  for  her  to  get  off  and  she  remained 
there  at  the  station  for  about  four  hours,  when 
she  returned  on  another  train  to  the  place  from 
whirb  she  started  without  extra  charge,  the  con- 
ductor of  that  train  having  been  requested  to 
return  her  free.  She  was  subjected  to  no  harsh 
treatment  or  special  annoyance  in  being  compel- 
led to  leave  the  train,  except  that  resulting  from 
baring  to  wait  at  the  station.  Held,  that  a  ver- 
dict for  plaintiff  of  $3S0  was  excessive,  and 
should  be  reduced  to  $100. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent.  Dig.  {  1490;   Dec.  Dig.  i  382.*] 

Apponl  from  District  Conrt,  Tarrant  Comi- 
ty; Mike  E.  Smith,  Judge. 

Action  by  Mose  Williams  against  the  Inter- 
national ft  Great  Northern  Railway  Com- 
pany. From  a  Judgment  for  plaintiff,  defend- 
ant appeals.  Reversed  and  remanded,  unless 
plaintiff  remits  a  part  of  the  verdict. 

Spoonts,  Thompson  ft  Barwise,  for  appel- 
lant. Parker  ft  Parker  and  McCart,  BowUn 
&  McCart,  for  appellee. 


HODGES,  3.  This  action  was  instltated 
by  the  appellee,  Mose  Williams,  against  the 
appellant  to  recover  damages  claimed  by 
bim  as  having  resulted  from  his  wife's  be- 
ing ejected  from  one  of  the  appellant's  trains. 
U  appears  from  Williams'  testimony  that  he 
had  carried  his  wife  and  child  to  the  appel- 
lant's depot  in  Ft  Worth,  and  there  pro- 
cured tickets  for  them  to  be  carried  over  the 
appellant's  line  to  Calvert  He  gave  bis  wife 
the  ticket  for  the  child,  and  she  and  the  child 
boarded  the  train,  but  he  reserved  her  ticket 


for  the  purpose  of  having  her  baggage  check- 
ed. He  claims  that  be  went  promptly  to 
the  baggageroom  for  that  purpose,  but, 
through  the  negligence  of  the  baggage  agent 
did  not  procure  a  check  for  her  trunk  until 
after  the  train  had  left;  that  by  reason  of 
the  conduct  of  the  baggageman  In  negligently 
delaying  the  checking  of  the  trunk,  he  did 
not  have  the  opportunity  to  give  his  wife  her 
ticket  He  further  testified  that  immediately 
after  the  train  left  he  notified  the  ticket 
agent  of  the  situation,  and  requested  him  to 
telegraph  to  the  next  station,  notifying  the 
conductor  of  the  reason  why  bis  wife  did  not 
hare  her  ticket;  that  the  ticket  agent  agreed 
to  do  so,  but  negligently  failed  to  send  any 
such  message;  that  If  any  was  sent.  It  was 
too  late  to  reach  the  agent  at  the  next  sta- 
tion, which  was  10  miles  distant  until  after 
the  train  had  passed  and  his  wife  bad  been 
ejected.  The  wife  testified  that  when  the 
conductor  came  through  taking  up  tickets 
she  told  him  the  situation,  and  requested 
that  she  be  carried  as  far  on  her  trip  as  her 
money,  amounting  to  $3.70,  would  pay  for: 
that  she  also  requested  the  conductor  not 
to  put  her  off  at  Everman,  the  next  station, 
because  of  the  fact  that  she  understood  ne- 
groes were  not  permitted  to  stop  there,  and 
that  by  going  to  the  station  beyond  Everman 
she  could  meet  friends  of  her  own  race.  She 
claims  that  the  conductor  gave  her  no  defi- 
nite answer  as  to  what  he  would  do,  but 
when  they  reached  Everman  he  told  her  to 
get  off,  which  she  did,  and  remained  In  the 
depot  at  that  place  until  11:10,  when  she  re- 
turned on  the  next  train  to  Ft.  Worth,  where 
she  was  again  met  by  her  husband.  It  Ui 
agreed  by  the  parties  that  the  telegram  con- 
taining the  Information  requested  by  the 
plaintiff  In  this  suit  was  sent  t)ut  was  not 
delivered  to  the  agent  at  Everman  on  ac- 
count of  a  failure  to  get  in  communication 
with  him.  It  was,  however,  delivered  to  the 
conductoi^  at  the  next  station  beyond  Ever- 
man, but  after  plaintiff's  wife  bad  been  com- 
pelled to  leave  the  train.  The  testimony  as 
to  the  negligence  of  the  baggageman  in  check- 
ing the  trunk,  and  of  the  ticket  agent  as  to 
sending  the  telegraphic  notification  to  the 
conductor.  Is  conflicting;  but  the  Jury  hav- 
ing found  for  the  appellee,  those  Issues  were 
resolved  in  his  favor.  The  appellee  sued  for 
$10,000  damages  for  the  annoyance  and 
humilatlon  suffered  by  his  wife  In  being 
compelled  to  leave  the  train,  and  for  $25  for 
his  own  loss  of  time.  The  Jury  returned  a 
verdict  for  $350  damages.  On  a  motion  for  a 
new  trial  the  court  required  the  appellee,  as 
a  condition  for  overruling  that  motion,  to  re- 
mit $150  of  the  amount  recovered.  This  was 
done  and  the  motion  overruled. 

Error  is  here  assigned  because  the  court 
submitted  the  Issue  of  loss  of  time  by  the 
appellee,  in  the  absence  of  any  proof  of  the 
value  and  amount  of  time  lost    This  error. 
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If  any,  we  think,  was  cured  by  the  remittltar 
required  by  the  trial  court 

It  la  also  contended  that  the  verdict  la  still 
excessive,  even  after  the  remittitur  In  the 
court  below.  We  think  thla  contention  la 
correct  The  evidence  doea  not  show  that 
appeilee'a  wife  received  any  harsh  treatmoit, 
or  was  subjected  to  any  special  annoyance  or 
injury  in  being  compelled  to  leave  the  train 
at  Everman.  The  conductor  merely  told  her 
that  this  was  the  place  for  her  to  get  off.  It 
is  true  she  says  that  the  child  with  her  was 
sick ;  that  she  had  to  carry  It  in  her  arms; 
but  she  teatifies  to  no  facts  showing  that  any 
situation  existed  which  subjected  her  to  any 
annoyances  other  than  that  which  would  nat- 
urally result  from  having  to  wait  at  the  sta- 
tion. It  was  in  the  daytime,  and  she  was 
only  required  to  remain  at  Everman  about 
four  hours.  She  was  carried  back  to  Ft. 
Worth  without  any  extra  charge  for  railroad 
fare,  the  conductor  of  that  train  having 
been  notified  of  her  situation,  and  requested 
to  permit  her  to  return  without  collecting 
any  fare.  We  think  a  Judgment  for  $100 
would  be  ample  to  compensate  the  appellee 
for  all  the  damages  sustained. 

The  remaining  assignment  of  error  is  with- 
out merit 

The  Judgment  of  the  district  court  will  be 
reversed,  and  the  cause  remanded,  unless  the 
appellee  shall,  within  20  days  from  this  date, 
file  in  thla  court  a  remittitur  remitting  $100 
of  the  amount  adjudged  in  his  favor  upon 
the  final  disposition  of  the  case  in  the  trial 
court 


CHICAGO,  R.  I.  ft  O.  RY.  CO.  et  aL  v. 

JONBS.t 

(Court  of  Civil  Appeals  of  Texas.     March  23, 

1009.     Rehearing  Denied  April  22,  1909.) 

1.  Appeal  and  Ekbob  (f  664*)— Record— Va- 
BiANCB  Between  Statement  qf  Facts  and 
Bux  OF  Exceptions. 

An  agreed  statement  of  facts  will  control. 
in  case  of  a  variance  between  the  statement  of 
facts  and  the  bill  of  exceptions. 

fEd.  Note. — For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  H  2858,  2839;  Dec.  Dig.  g 
6G4.*] 

2.  Cabbiebs  (8  220*)  —  Cabbiaoe  of  Live 
Stock— INJUBIES— Damages. 

The  measure  of  damages  to  a  shipment  of 
horses,  injured  in  transit  by  negligent  delny 
and  rough  handling,  is  tBe  difference  between  the 
marlcet  value  of  the  horses  at  their  destination, 
in  the  condition  In  which  they  would  have  ar- 
rived but  for  the  carrier's  negligence,  and  their 
market  value  in  the  condition  in  which  they  ac- 
tually arrived. 

fEd.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  II  963,  964;   Dec.  Dig.  |  229.*] 

3.  Evidence  (S  474*)  —  Opinioi^  Evidence  — 
Mabket  Value. 

Market  value  is  largely  a  matter  of  opin- 
ion ;  and  a  witness  acquainted  with  the  market 
value  of  property  at  a  particular  place  is  com- 
petent to  state  his  opinion. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  g  2217 :   Dec  Dig.  I  474.*] 


4.  BviDKNCB  (f  472*)— OpiKioir  BviDKirci  — 

Invading  Pbovincb  of  Jubt. 

The  opinion  of  a  witness  as  to  the  market 
value  of  horses  at  the  point  of  their  destination 
if  tiiey  bad  been  transported  property,  and  had 
arrived  there  without  unnecessaty  delay,  is  not 
objectionable  as  invading  the  province  of  the 
Jury. 

[E!d.   Note.— For  other  cases,   see   Bridence, 
Dec  Dig.  I  472.*] 

&  Evidence  (g  474^  —  Opinion  Evidence  — 

Cokpetenoy  of  Witness. 

A  raiser,  breeder,  and  dealer  in  horses  at  a 
town,  who  saw  a  shipment  of  horses  there,  and 
who  was  acquainted  with  the  market  value  there 
of  such  horses,  was  competent  to  testify  as  to 
the  difference  in  the  'market  value  of  the  horses 
in  the  condition  in  which  they  arrived  at  the 
town  and  the  condition  they  should  have  arrived 
had  the  carrier  exercised  proper  care. 

[Ed.    Note. — For   other   cases,   see   Evidence, 
Cent.  Dig.  |  2217 ;   Dec.  Dig.  g  474.*] 

6.  Cabbiebb   (I  230*)  —  Cabbiaoe  of  Lite 

Stock— NEaLIOENCE—lNBTBUCTIONB. 

Where,  in  an  action  against  a  carrier  for 
negligent  delay  in  transporting  horses,  the  court 
charged  that  negligence  was  doing  something 
that  a  person  of  ordinary  prudence  would  not 
have  done,  or  the  failure  to  do  something  that 
a  person  of  ordinary  prudence  would  have  done, 
an  instruction  authorizing  a  recovery  If  the  car- 
rier negligently  failed  to  transport  ti>e  horses 
with  proper  dispatch,  etc.,  was  not  objectionable 
as  failing  to  give  the  Jury  a  guide  as  to  how 
long  it  should  have  taken  to  transport  the 
horses. 

[Ed.    Note.— For   other   cases,   see    Carriers, 
Dec.  Dig.  g  230.*] 

7.  Cabbiebs   (g   230*)  —  Cabbiaoe  of  Live 
Stock— Negligence — Instbcctions. 

Where,  in  an  action  against  the  initial  car- 
rier for  negligent  delay  in  transporting  horses, 
the  court  charged  that  the  measure  of  damages 
was  the  difference  in  the  market  value  of  the 
horses  at  the  point  of  destination  In  the  condi- 
tion in  which  they  arrived,  if  such  condition  was 
cansed  by  the  negligence  of  the  carrier,  and 
what  would  have  been  the  market  value  of  the 
horses  had  there  been  no  negligent  delay  in  the 
transportation,  and  that  the  carrier  was  not  re- 
sponsible for  any  injury  the  horses  suffered  after 
their  delivery  to  the  connecting  carrier,  an  in- 
struction authorizing  the  jury  to  find  for  the 
shipper  such  damages  as  he  sustained,  etc.,  was 
not  erroneous  for  failing  to  limit  the  jury  by 
any  legal  rule. 

[Ed.    Note.— For   other   cases,    see    Carriers, 
Dec.  Dig.  g  230.*] 

8.  Cabbiebs   (g   230*)  —  Cabbiaoe  of  Live 
Stock— Negliqence— Instructions. 

Where,  in  an  action  against  the  initial  car- 
rier for  negligent  delay  in  transporting  horses, 
resulting  in  the  death  of  some  of  the  horses, 
there  was  nothing  to  show  that  had  the  hordes 
lived  they  would  not  have  been  transported  by 
the  connecting  carrier  to  their  destination  with 
proper  care  and  dispatch,  and  that  the  time  re- 
quired for  transportation  by  the  connecting  car- 
rier was  from  three  to  six  hours,  and  there  was 
nothing  to  show  that,  if  the  horses  had  been  so 
transported  by  the  connecting  carrier,  their  mar- 
ket value  would  have  been  depreciated,  an  in- 
struction authorizing  a  recovery  on  account  of 
the  horses  that  died,  based  on  their  market  value 
at  the  point  of  destination  In  the  condition  they 
should  nave  been  in  had  there  been  no  negligent 
delay  in  the  transportation,  was  not  erroneous 
as  making  the  carrier  pay  for  depreciation  nec- 
essarily received  while  transported  by  the  con- 
necting carrier. 

[BM.  Note.— For  other  cases,  see  Carriers,  Dec. 
Dig.  I  230.*] 


•For  otber  caies  see  same  tople  and  section  NUMBER  tn  Dee.  *  Am.  Dlgi.  UOT  to  date,  *  Reporter  Indexes 
t  Writ  of  error  denied  by  Supreme  Coort  June  i,  1909. 
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e.  GASsrEBS  (I  76*)  —  Injtjbt  to  Pbopebtt 

Seipped— Right  or  Shippeb. 

A  ihipper  may  Becover  for  Injuries  to  the 
property  cOTered  by  his  contract  of  shipment 
■with  the  carrier,  for  which  the  latter  is  liable, 
though  the  shipper  did  not  own  the  property. 

[Ed.  Note.— For  other  cases,  see  CarrteiB, 
Cent.  Dig.  S  265 ;  Dec  Dig.  i  76.*] 

Appeal  from  District  Court,  Jack  County; 
3.  W.  Patterson,  Judge. 

Action  by  C.  W.  Jones  against  the  Chi- 
cago, Rock  Island  &  Gulf  Railway  Com- 
pany and  another.  From  a  Judgment  for 
plaintiff,  defendants  appeal.    Affirmed. 

N.  H.  LasBlter,  Robert  Harrison,  and  Stark 
&  Cox,  for  appellants.  Sporer  &  McClure, 
for  appellee. 

WILLSON,  a  J.  December  5,  1906,  ap- 
pellee delivered  to  the  Chicago,  Rock  Island 
&  Gulf  Railway  Company,  at  Jacksboro, 
Tex.,  for  transportation  over  Its  line  of  road, 
and  over  the  Chicago,  Rock  Island  &  Pacific 
Railway  Company's  line  of  road  to  Pueblo, 
Colo.,  29  head  of  horses,  consigned  to  J.  H. 
Jones  at  La  Junta,  Colo.,  a  station  on  the 
Atchison,  Topeka  &  Santa  F6  Railway.  The 
horses  should  have  reached  their  destination 
within  three  or  four  days  from  the  time  they 
were  received  by  the  Chicago,  Rock  Island 
&  Gulf  Railway  Company  at  Jacksboro.  On 
account  of  its  negligence  and  the  negligence 
of  the  Chicago,  Rock  Island  &  Pacific  Railway 
Company  the  horses  did  not  reach  Pueblo 
until  December  14th,  where  one  of  them  died, 
and  the  others  did  not  reach  La  Junta  until 
December  ISth.  As  a  result  of  the  negli- 
gence of  said  Chicago,  Rock  Island  &  Gulf 
Railway  Company  and  said  Chicago,  Rock 
Island  &  Pacific  Railway  Company  In  delay- 
ing tlie  carriage  of  the  horses,  and  in  roughly 
handling  while  transporting  them,  one  of 
the  horses  died  en  route,  and  the  others  were 
injured,  and  appellee  thereby  was  damaged 
in  the  sums  found  by  the  Jury,  and  adjudged 
in  appellee's  favor  by  the  court  below. 

The  action  of  the  court  in  admitting  as  ev- 
idence certain  testimony  of  the  witness  Jones 
is  made  the  basis  of  appellants'  first  assign- 
ment of  error.  There  is  a  discrepancy  be- 
tween the  question  propounded  to  the  wit- 
ness and  the  grounds  of  the  objection  to  It  as 
stated  in  the  statement  of  facts,  and  the 
question  and  grounds  of  objection  to  it  as 
stated  in  the  bill  of  exceptions.  In  appel- 
lants' brief  the  ruling  is  presented  as  it  is 
shown  by  the  latter.  But  the  statement  of 
facts  Is  an  agreed  one,  and  we  should  allow 
it  to  control  In  disposing  of  the  assignment. 
Bryan  Press  Co.  v.  H.  &  T.  C.  Ry.  Co.  (Tex. 
Civ.  App.)  110  S.  W.  100.  With  reference 
to  the  value  of  the  horses  at  La  Junta,  ac- 
cording to  the  statement  of  facts,  the  ques- 
tion was:  "What  was  the  market  value  of 
these  horses  at  that  time  if  they  had  been 
trnusported  properly,  and  had  arrived  there 


without  any  unnecessary  delay  T*  The  grounds 
of  appellants'  objection  to  tbe  question  were 
that  "it  calls  for  the  opinion  of  the  witness, 
is  hearsay,  is  not  the  proper  measure  of 
damages,  and  invades  the  province  of  the 
Jury."  The  answer  of  the  witness  was:  "I 
think  tbey  were  worth  $100  per  head.  If 
they  had  arrived  there  In  proper  condition." 
From  other  testimony  given  by  the  witness 
it  appeared  that  he  had  been  engaged  all  his 
life  in  breeding,  growing,  and  handling  hors- 
es ;  that  he  had  shipped  horses  from  Jacks- 
boro to  La  Junta;  that  he  was  acquainted 
with  the  horses  In  question,  and  their  condi- 
tion at  the  time  tbey  were  shipped  from 
Jacksboro ;  that  they  were  then  in  good  con- 
dition; and  that  he  was  acquainted  with 
the  valae  of  such  horses  in  La  Junta.  We 
do  not  think  the  court  erred  In  refusing  to 
exclude  as  evidence  the  answer  of  the  wit- 
ness. The  meastire  of  appellee's  damages 
was  the  difference  between  the  market  value 
of  the  horses  at  La  Junta  in  the  condition 
in  which  they  would  have  arrived  there  but 
for  appellants'  negligence  and  their  market 
value  in  the  condition  in  which,  by  reason  of 
such  negligence,  they  did  arrive  there^  O.^ 
C.  &  S.  P.  Ry.  Co.  ▼.  Stanley,  89  Tex.  42, 
33  S.  W.  110.  The  fact  that  they  were  not 
to  be  transported  by  appellants  all  the  way 
to  their  destination  did  not  change  the  meas- 
ure of  appellee's  damages  as  stated.  E.  T., 
V.  &  G.  Ry.  Co.  V.  Johnston,  76  Ala.  696,  61 
Am.  Rep.  494.  Market  value  is  largely  a 
matter  of  opinion,  and  it  was  not  error  to 
permit  the  witness  to  state  his  opinion  as  to 
the  market  value  of  the  horses  at  La  Junta 
had  they  arrived  there  In  proper  condition; 
it  appearing  that  he  was  acquainted  with 
the  market  value  at  that  place  of  such  hors- 
es. T.  &  P.  Ry.  Co.  V.  Donovan,  86  Tex. 
378.  25  S.  W.  10.  The  answer  did  not  "in- 
vade the  province  of  the  Jury."  It  merely 
stated  the  opinion  of  the  witness  as  to  the 
market  value  of  the  horses  at  La  Junta,  if 
they  had  arrived  there  in  "proper  condi- 
tion." Whether  they  did  arrive  there  in  that 
condition  or  not  was  left,  so  far  as  the  an- 
swer of  the  witness  was  concerned,  without 
suggestion  one  way  or  the  other,  to  the  Jury. 
Appellee  asked  his  witness  McGowen  the 
following  question:  "Do  you  know  what  was 
the  difference  in  th^  market  value  of  the 
said  horses  in  the  condition  they  arrived 
and  the  condition  tbey  should  have  arrived?" 
Over  appellants'  objection  the  witness  was 
permitted  to  answer:  "If  these  horses  were 
shipped  in  good  condition,  and  the  shape  I 
saw  them  in  when  they  arrived  here,  the 
difference  in  their  market  value  would  have 
been  at  least  |50."  By  their  second  assign- 
ment of  error  appellants  complain  of  the  re- 
fusal of  the  court  to  exclude  as  evidence  the 
answer  of  the  witness.  The  grounds  urged 
in  the  motion  to  strike  out  the  answer  of 
the  witness  were  that  it  "la  hearsay,  and 
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that  he  was  a  "raiser,  breeder,  and  dealer 
In  horses"  at  La  Junta,  that  he  saw  the  hors- 
es In  qnestlon  on  the  morning  after  they  had 
been  onloaded  at  La  Junta,  and  that  he  was 
acquainted  with  the  market  valne  there  of 
such  horses.  Without  determining  whether 
or  not  the  answer,  had  It  been  objected  to 
on  other  grounds,  should  have  been  exclud- 
ed, we  bold  the  court  did  not  err  In  refusing 
to  strike  It  out  on  the  grounds  stated  In  the 
motion. 

The  court  Instructed  the  Jury  as  follows: 
"If  you  find  and  bellere  that  the  plaintiff 
shipped  the  horses  in  controversy  over  the 
lines  of  the  defendant  and  connecting  car- 
riers from  Jacksboro,  Tex.,  to  La  Junta, 
Colo.,  and  if  you  believe  from  the  evidence 
that  the  defendants,  their  agents,  or  em- 
ployes, by  reason  of  negligence,  failed  to 
transport  the  horses  with  proper  dispatch, 
and  If  yon  believe  that  by  reason  of  the  neg- 
ligence of  the  defendants,  their  agents,  or 
employes  the  horses  were  on  the  cars  longer, 
on  the  way  to  La  Junta,  than  they  should 
have  been,  and  if  you  believe,  by  reason  of 
the  horses  being  longer  In  the  cars  on  the 
way  than  they  should  have  been,  and  that 
thereby  the  horses  were  damaged  as  charged 
In  the  plaintiff's  petition,  without  fault  or 
negligence  on  the  part  of  the  agent  of  the 
plaintiff,  who  went  with  said  houses,  you  will 
find  for  plaintiff  such  damages  as  yon  find 
plaintiff  sustained.  And  on  the  measure  of 
damages  you  are  charged  that,  if  the  horses 
were  damaged,  as  charged,  by  the  negligence 
of  the  defendants  in  tranqwrtlng  the  horses 
from  Jacksboro,  Tex.,  to  Pueblo,  Colo.,  where 
they  were  delivered  to  the  connecting  car- 
rier, and  if  by  reason  of  such  negligence  on 
the  part  of  the  defendants  some  of  the  horses 
died,  the  plaintiff  would  be  entitled  to  recov- 
er, on  account  of  the  horses  that  died,  what 
would  have  been  the  market  value  of  such 
horses  at  La  Junta  In  the  condition  they 
should  have  been  In  had  there  been  no  neg- 
ligent delay  in  transporting  the  horses  from 
Jacksboro  to  Pueblo."  Appellants  insist  that 
the  instructions  were  erroneous  because  (1) 
the  Jury  thereby  were  told  to  find  a  verdict 
against  appellant  "if  the  horses  were  negli- 
gently kept  on  the  cars  longer  than  they 
should  have  been,  leaving  the  Jury  without 
any  guide  as  to  how  long  the  horses  should 
have  been  on  the  car" ;  (2)  the  Jury  thereby 
were  told  "to  give  the  plaintiff  such  damages 
as  they  find  the  plaintiff  sustained,  and  they 
are  not  limited  in  their  inquiry  or  decision  by 
any  legal  rule  or  direction";  and  (3)  the 
court  thereby,  in  instructing  the  Jury  as  to 
the  measure  of  appellee's  damages  on  ac- 
count of  the  horse  which  died  at  Pueblo,  as- 
sumed that  said  horse  "would  not  have  been 
in  any  wise  Injured  or  depreciated  In  value 
by  tl>e  shipment  over  the  Santa  Fe  from 
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tion  first  mentioned,  it  should  be  said  that 
In  other  portions  of  his  charge  the  court  in- 
structed the  Jury  that  "negligence"  was  "do- 
ing something  that  a  person  of  ordinary  pru- 
dence would  not  have  done  under  the  same 
or  similar  circumstances,  or  the  failure  to 
do  something  that  a  person  of  ordinary  pru- 
dence would  have  done  under  the  same  or 
similar  circumstances."  This  definition,  we 
think,  furnished  a  guide  for  the  Jury  in  de- 
termining from  the  circumstances  as  shown 
by  the  testimony  how  long  the  horses  should 
have  been  kept  on  the  car.  As  to  the  second 
objection,  fairly  construed,  we  think  the  In- 
struction meant,  and  the  Jury  must  have  un- 
derstood it  to  mean,  that  they  would  find  for 
appellee  only  such  damages  as  they  might 
find  he  had  sustained  by  reason  alone  of  ap- 
pellants' negligence  in  delaying  the  transpor- 
tation of,  and  roughly  handling,  the  horses. 
In  another  portion  of  the  court's  main  charge 
the  Jury  were  instructed,  as  to  the  horses 
which  reached  La  Junta  alive,  that  if  they 
were  injured  as  the  result  of  appellants'  neg- 
ligence, the  measure  of  his  damages  would 
be  the  "difference  in  their  market  value  at 
La  Junta  at  the  time  they  arrived  there  and 
in  the  condition  they  were  then  in  (if  such 
condition  was  caused  by  the  negligence  of 
the  defendant)  and  what  would  have  beeu 
the  market  value  of  said  horses  at  said  place 
at  the  time  they  should  have  reached  La 
Junta  in  the  condition  they  should  and 
would  have  been  in  on  reaching  said  La 
Junta  had  there  been  no  negligent  delay  in 
transporting  the  horses  from  Jacksboro  to 
Pueblo."  And  in  still  another  portion  of  the 
charge  the  Jury  were  Instructed  that  appel- 
lant would  not  be  responsible  for  any  injury 
the  horses  might  have  suffered  after  they 
were  delivered  to  the  connecting  carrier  at 
Pueblo,  and  that  they  should  not  consider 
any  such  injury  in  determining  the  amount 
of  damages  they  might  find  In  appellee's  fa- 
vor. Construing  the  portion  of  the  charge  ob- 
jected to  in  connection  with  the  other  por- 
tions thereof  to  which  we  have  referred,  we 
do  not  think  it  could  have  operated  to  mis- 
lead the  Jury  In  the  respect  urged.  As  to 
the  third  and  last  objection  specified  above, 
it  may  be  remarked  ttiat  there  is  nothing  In 
the  record  tending  to  show  that  had  th& 
horse  lived  he  would  not  have  been  trans- 
ported by  the  connecting  carrier  from  Pueblo 
to  La  Junta  with  proper  care  and  dispatch. 
Nor  is  there  anything  in  the  record  tending 
to  show  that,  if  he  had  been  so  transported, 
his  market  value  thereby  would  have  been 
depreciated.  We  do  not  think  it  should  be 
assumed  that  the  horse,  had  W  lived  and 
had  he  been  transported  with  per  care 
and  dispatch  from  Jacksboro  to  t  aeblo,  "nec- 
essarily"  would   have   been   so   injured  by 


Digitized  by 


Google 


762 


lis  SOUTHWESTERN  REPORTER. 


(Tex. 


being  transported  from  Pneblo  to  La  Jonta 
as  to  depreciate  bis  market  valne.  The  rec- 
ord shows  that  the  time  required  to  malce 
the  trip  from  Pueblo  to  La  Junta  was  from 
three  to  six  hours.  In  the  absence  of  evi- 
dence to  the  contrary  we  thlilk  It  would  not 
be  Improper  for  the  conrt  and  jury  to  assume 
that  the  market  value  of  a  horse  In  proper 
condition  to  make  the  trip  would  not  be  de- 
preciated if  he  should  make  it,  and  If  while 
making  It  be  should  be  handled  with  due 
care. 

It  appeared  from  the  evidence  that,  while 
appellee  as  the  owner  thereof  contracted  for 
and  delivered  the  horses  to  the  Chicago,  Rock 
Island  &  Qulf  Railway  Company  for  trans- 
portation, he  in  fact  did  not  own  several  of 
the  number.  Appellants  requested  the  court 
to  instmct  the  Jury  that  he  was  not  entitled 
to  recover  damages  on  account  of  injuries 
suffered  by  the  horses  he  did  not  own.  The 
refusal  of  the  court  to  so  Instruct  the  Jury 
Is  complained  of  In  appellants'  fifth  assign- 
ment of  error.  It  has  been  repeatedly  held 
that  the  shipper  is  entitled  to  recover  for  In- 
juries to  the  property  covered  by  his  con- 
tract with  the  carrier,  for  which  the  latter 
Is  liable,  notwithstanding  the  shipper  did 
not  own  the  property.  Ry.  Co.  v.  Smith,  84 
Tex.  348,  19  S.  W.  509;  Ry.  Co.  v.  Klepper 
(Tex.  Civ.  App.)  24  S.  W.  568;  Ry.  Co.  v. 
Bamett  (Tex.  Olv.  App.)  26  S.  W.  783 ;  Parks 
V.  Ry.  Co.  (Tex.  Civ  App.)  30  S.  W.  708. 

We  have  considered  the  remaining  assign- 
ments of  error  presented  in  appellants'  brief, 
and  think  they  should  be  overruled. 

The  Judgment  is  affirmed. 


MIDLAND  COUNTY  v.  SLAUGHTER  et  al. 

(Court  of  Civil  Appeals  of  Texas.     A^ril  22, 

1909.) 

Appeal  and  Ebbob  (§  373*)— Bonds— Neces- 

SITT. 

A  county  may  not   prosecute   an   appeal 
without  first  giving  an  appeal  bond. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  S  2001 ;   Dec.  Dig.  $  373.*] 

Appeal  from  District  Court,  Lubbock  Coun- 
ty;  L.  S.  Kinder,  Judge. 

Action  by  Midland  County  against  0.  C. 
Slaughter  and  others.  From  a  Judgment  for 
defendants,  plaintiff  appeals.    Dismissed. 

Caldwell  &  Whlttaker,  Geo.  R.  Bean,  and 
A.  U.  Kirby,  for  appellant  Q.  O.  Wright 
and  K.  R.  Craig,  for  appellees. 

LEVY,  J.  The  appellant  sued  the  appel- 
lees in  trespass  to  try  title,  and  from  a  judg- 
ment rendered  against  It  has  brought  the 
case  up  by  appeal. 

The  appellees  have  filed  a  suggestion  that 
this  court  is  without  Jurisdiction  to  bear 
and  determine  this  appeal,  for  the  reason 
that  no  appeal  bond  was  filed  by  appellant  in 


this  cause.  We  are  not  aware  of  any  excep- 
tion under  which  a  county  may  prosecute  an 
appeal  without  first  giving  bond. 

This  court  has  therefore  no  Jurisdiction  of 
the  case,  and  It  must  be  dismissed.  Free- 
stone County  V.  Bragg,  28  Tex.  91;  Uvalde 
County  V.  City  of  Uvalde  (Tex.  Civ.  App.)  31 
S.  W.  327. 


SANTA  Ft  TOWNSITB  CO.  ▼.  NORVELL 

((3oart  of  Civil  Appeals  of  Texas.     March  24, 

1909.    On  Rehearing,  April  28,  1900.) 

1.  JUBT    (I    14*)— ACTIOKS    FOB    IHJTTHCTIOH- 
JUBT  Tbial. 

In  a  suit  for  a  mandatory  injunction  to 
compel  obedience  to  a  decree  that  defendant 
open  a  public  highway  across  its  nroperty,  it 
was  not  error  to  grant  plaintiff  a  jnry  trial  on 
the  ground  that  the  power  to  grant  or  refoae 
such  relief  is  in  the  court  alone,  for  the  facts 
upon  which  the  right  to  such  injunction  depend- 
ed, if  disputed,  created  an  issue  which  it  was 
the  right  of  either  party  to  have  determined  by 
a  jury  as  in  other  cases  of  disputed  facts. 

[Ed.  Note. — For  other  cases,  see  Jury,  Dec. 
Dig.  S  14.*] 

2.  Injunction  (g  ISO*)— Vebdict— Cektaintt. 

A  verdict  in  a  suit  for  a  mandatory  injunc- 
tion to  compel  oliedience  to  a  decree  that  defend- 
ant open  a  public  highway  of  the  first  clas.i 
across  its  property,  that  defendant  had  failed  to 
construct  a  highway  of  the  first  class,  and  as 
descril)ed  in  the  decree,  while  it  might  have  gone 
into  detail  and  specified  each  particular  in  which 
defendant  had  failed,  should  be  construed  as  a 
finding  that  there  had  been  a  failure  in  all  par- 
ticulars, and,  as  so  construed,  is  sufficient. 

[Ed.  Note.'— For  other  cases,  see  Injunction, 
Dec.  Dig.  {  130.*] 

On  Motion  for  Rehearing. 

3.  Injunction  (J  189*)— Decree- Fobu. 

A  decree  in  a  suit  for  mandatory  injunc- 
tion to  compel  ol>edience  to  a  decree  that  defend- 
ant open  a  public  highway  across  its  property, 
granting  sucn  relief,  shonld  incorporate  the  pro- 
vision of  the  latter  decree  directing  the  high- 
way to  be  opened  in  a  direct  line  as  nearly  as 
practicable  without  removing  bouses  or  encoun- 
tering other  immovable  obstacles. 

[Ed.  Note.— For  other  cases,  see  Injunction, 
Dec.  Dig.  {  189.*] 

4.  Injunction  ({  5*)— Grounds  of  Relief- 
Enforcement  OF  Decree. 

Though  a  decree  that  a  party  open  a  public 
highway  across  its  property  made  no  provis>ion 
for  the  contingency  of  noncompliance,  the  court 
is  not  powerless  to  extend  relief  and  a  manda- 
tory order  will  lie. 

[Ed.  Note.— For  other  cases,  see  Injunction, 
Dec.  Dig.  {  5.*] 

Appeal  from  District  Court,  Hardin  Coun- 
ty; L.  B.  Higtttower,  Judge 

Suit  by  W.  J.  Norvell  against  the  Santa 
F6  Townslte  Company.  Decree  for  plaintiff, 
and  defendant  appeals.  Decree  amended, 
and,  as  amended,  affirmed. 

Dies,  Singleton  &  Dies,  for  appellant  Jno. 
L.  Little,  for  appellee. 

JAMES,  C.  J.  The  petition  of  Norvell  al- 
leged a  decree  of  the  district  court  of  Hardin 
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lis  property,  oeginning  at  a  cerrain  poini, 
thence  In  a  direct  line  as  nearly  as  practica- 
ble wltbout  encountering  houses  or  other  Im- 
Diovable  obstacles  to  crossing  of  a  certain 
public  road  and  the  Santa  F6  Railroad  Im- 
mediately west  of  the  depot  at  the  station  of 
Sllsbee ;  said  highway  to  be  clear  of  obstruc- 
tion for  vehlclea  and  pedestrians,  with  neces- 
sary bridges  or  crossings  over  any  Interven- 
ing water  courses,  ditches,  etc.,  and  to  be 
done  immediately.  Petitioner  alleged  that  de- 
fendant bad  wholly  failed  and  refused  to 
comply  with  said  decree,  and  he  prayed  for 
a  mandatory  Injunction  to  compel  obedience 
to  the  same.  Defendant  pleaded  that  it  had 
compiled  with  the  decree. 

The  Issue  made  at  the  trial  was  submitted 
to  the  Jury  In  this  manner :  That,  If  the  Jury 
found  from  the  evidence  that  defendant  had 
substantially  complied  with  the  terms  of  the 
decree,  they  were  to  find  for  defendant  But, 
If  they  found  that  it  had  not  complied  with 
said  decree,  to  find  In  favor  of  the  plaintiff 
and  to  say :  "We,  the  Jury,  find  that  the  de- 
fendant, the  Santa  V6  Townslte  Company, 
has  not  complied  with  the  terms  of  the  decree 
of  September  26,  1906,  In  the  following  par- 
ticulars, to  wit  [setting  out  In  full  the  par- 
ticular or  particulars  wherein  you  find  the 
defendant  has  failed  to  comply  with  said  de- 
cree of  September  26,  1906];  and  therefore 
we  find  for  plaintlCC."  They  returned  this 
verdict :  "We,  the  Jury,  find  that  the  defend- 
ant, Santa  ¥6  Townslte  Company,  has  failed 
to  comply  with  the  terms  of  the  decree  of 
September  26,  1906,  In  the  following  particu- 
lars, to  wit :  The  defendant  Santa  F6  Town- 
site  Company  has  failed  to  comply  with  their 
contract  to  construct  a  road  of  the  first  class 
and  as  described  in  the  decree  of  September 
26,  1906,  across  the  defendant's  land.  There- 
fore we  find  for  plalntlBf."  Upon  this  the 
court  entered  Judgment  commanding  defend- 
ant within  30  days  to  open  a  public  highway 
60  feet  In  width  across  Its  property  between 
the  points  stated  In  the  original  decree,  and 
as  the  same  is  described  therein. 

The  first  assignment  of  error  Is  that  the 
court  erred  In  granting  plaintiff  a  Jury  trial, 
because  the  relief  asked  was  a  mandatory  In- 
junction, and  the  power  to  grant  or  refuse 
such  relief  Is  In  the  court  alone.  We  over- 
rule this  assignment  as  manifestly  without 
merit.  The  original  decree  was  an  agreed 
one  w^Ich  simply  determined  the  obligation 
of  defendant  to  open  Immediately  the  high- 
way over  Its  property.  The  matter  In  con- 
troversy here  was  not  the  violation  of  an  In- 
junction Involving  contempt,  but  the  deter- 
mination of  the  rlght'to  a  mandatory  Injunc- 
tion to  enforce  performance  of  the  duty  Im- 
j>08ed  by  said  decree.  The  facts  upon  which 
the  right  to  such  injunction  depended,  such 
as  the  failure  vel  non  to  i>erform  the  terms 


cases  oi  aispucea  lacis. 

We  here  set  forth  the  other  assignments  of 
error:  "Second  assignment  of  error:  The 
verdict  of  the  Jury  in  this  case  was  not  re- 
sponsive to  the  charge  of  the  court  The 
court  charged  the  Jury  that  in  case  they 
found  that  the  defendant  bad  not  complied 
with  the  Judgment  of  September  26,  1906,  In 
reference  to  opening  the  road,  that  they 
should  then  find  and  set  out  In  full  the  par- 
ticular OE  particulars  In  which  the  defend- 
ant had  failed  to  comply  with  said  decree  of 
September  26,  1906.  The  Jury  In  Its  verdict 
found  that  the  defendant  had  not  compiled 
with  the  terms  of  said  decree,  but  failed  to 
specify  In  what  particular  or  particulars  It 
so  failed." 

Third  assignment  of  error:  "The  verdict 
of  the  Jury  was  not  sufficiently  definite  or 
certain  to  authorize  or  warrant  the  Judgment 
entered  In  this  cause,  nor  to  warrant  or  au- 
thorize any  Judgment  or  decree  In  said 
cause." 

Fourth  assignment  of  error:  "The  court 
erred  In  Its  Judgment  wherein  the  defendant 
was  ordered  to  open  a  road  diagonally  across 
Its  property  and  different  from  the  road  al- 
ready opened,  because  the  verdict  of  the  Jury 
falls  to  specify  whether  defendant  had  failed 
to  comply  with  the  1906  Judgment  In  mat- 
ter of  location  or  manner  of  opening  road." 

Fifth  assignment  of  error:  "The  court 
erred  in  rendering  Judgment  as  was  done  In 
this  case,  because  It  was  contended  by  de- 
fendant and  there  was  testimony  to  support 
such  contention,  that  defendant  had  opened 
a  road  located  so  as  to  comply  with  Judgment 
of  September  26.  1906,  and  It  was  contended 
by  plaintiff,  with  testimony  to  svpport  such 
contention,  tfiat  the  road  so  opened  was  not 
the  required  width,  etc.  It  was  also  contend- 
ed by  plaintiff,  with  testimony  to  support  the 
contention,  that  the  road  so  opened  by  de- 
fendant was  not  located  so  as  to  comply  with 
said  decree.  And  it  cannot  be  determined 
from  the  verdict  rendered  what  the  Jury 
found  as  to  these  Issues;  nor  what  Icind  of 
Judgment  would  comport  with  such  verdict." 

Under  all  these  assignments  appellant  pre- 
sents this  proposition :  "A.  verdict  Is  bad  If 
It  finds  only  a  part  of  that  which  Is  In  Issue, 
or  If  it  Is  so  indefinite  or  uncertain  as  to  re- 
quire speculation  on  the  part  of  the  court  to 
determine  Its  true  and  full  meaning."  The 
principle  embodied  In  the  proposition  Is  not 
fairly  applicable  to  the  verdict  In  this  case. 
True,  the  verdict  might  In  response  to  this 
charge,  have  gone  more  Into  detail,  and  spec- 
ified each  and  every  particular  in  which  de- 
fendant had  failed,  but  the  verdict  as  we 
construe  It  and  as  the  trial  Judge  evidently 
construed  U,  Is  a  finding  that  there  had  been 
failure  In  all  particulars.  From  the  briefs  of 
both  parties  we  understand  that  a  road  of 
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and  also  wbetber  or  not  the  road  bo  opened 
by  defendant  was  60  feet  wide  and  clear  of 
obstructions,"  etc.  The  question,  then,  was 
whether  that  road  complied  with  the  terms  of 
the  decree,  and  we  take  It  that  the  verdict 
should  be  considered  and  construed  as  having 
reference  to  the  road  that  had  been  opened, 
or  attempted  to  be  opened,  when  it  states 
that  defendant  had  not  complied  with  the 
terms  of  the  decree.  The  finding  was  prac- 
tically that  such  road  was  not  a  road  of  the 
first  class,  and  that  It  was  not  as  the  road 
was  described  In  the  decree.  Appellant  in 
his  fifth  assignment  of  error  admits  that  the 
evidence  was  broad  enough  to  cover  such  a 
finding.  The  assignment  states  "that  It  was 
contended  by  plaintiff  with  testimony  to  sup- 
port the  contention,  that  the  road  so  opened 
by  defendant  was  not  located  so  as  to  comply 
with  said  decree."  And  "that  It  was  contend- 
ed by  plaintiff,  with  testimony  to  support 
such  contention,  that  the  road  so  opened  was 
not  the  required  width,"  eta 
The  Judgment  is  affirmed. 

On  Rehearing. 

We  find  that  there  Is  no  difference  In  the 
course  of  the  straight  line  In  passing  through 
appellant's  property,  as  defined  in  the  orig- 
inal decree  and  In  the  recent  decree.  We 
find,  however,  that  the  present  decree  dltters 
from  the  original  one,  In  that  the  latter  com- 
manded the  street  to  be  opened  In  a  direct 
line  "as  nearly  as  practicable  without  remov- 
ing houses  or  encountering  other  Immovable 
obstacles,"  and  the  decree  now  omits  this  lim- 
itation. Such  direct  line  would  pass  through 
bloct»  29,  27,  23,  and  20  of  appellant's  prop- 
erty. It  was  admitted  by  appellant  at  the 
trial  that  there  were  no  houses  on  blocks  29, 
27,  and  23;  bnt  there  was  evidence  that 
there  were  bouses  on  lots  i  and  2  in  block  20 
through  which  lots  such  direct  line  would 
pass.  Altogether  we  take  It  that  It  could  not 
have  been  assumed  as  an  uncontroverted  fact 
(If  the  court  proceeded  upon  that  theory)  that 
there  were  no  houses  or  other  Immovable  ob- 
stacles In  the  path  of  such  straight  line. 
Consequently  we  think  the  qualification 
should  have  been  Incorporated  In  the  recent 
decree,  and  the  decree  will  be  reformed  in 
this  respect.  We  do  thia  also  for  the  reason 
that  plaintiff  did  not  seek  to  change  the  terms 
of  the  decree.  The  enforcement,  and  not  a 
reformation  of  the  decree,  was  the  purpose  of 
this  suit.  It  appears  to  us  that  the  judgment 
(as  we  amend  It)  Is  the  correct  one  upon  the 
evidence. 

The  map  showing  the  direct  route  and  al- 
so the  route  which  was  opened  shows  that 
the  latter  did  not  attempt  to  conform  to  any 


lots  1  and  2,  in  block  20,  and  these  lots  were 
situated  about  where  the  line  would  termi- 
nate near  the  railroad  crossing  and  really  pre- 
sented no  obstruction ;  and  the  route  other- 
wise was  not  Impracticable.  Under  these  cir- 
cumstances, it  Is  clear  that  what  had  been 
done  was  not  a  substantial  performance,  but 
a  bold  evasion,  of  the  decree,  and  plaintiff 
was  entitled  to  relief. 

As  the  original  decree  was  entered,  appel- 
lant assumed,  and  was  charged  with,  the  du- 
ty to  open  the  street  across  its  property  In 
the  particular  manner.  The  decree  made  no 
provision  for  the  contingency  of  noncompli- 
ance. It  was  expected  that  It  would  be  com- 
plied with;  it  being  an  agreed  decree.  The 
courts  are  not  powerless  to  extend  relief  In 
such  cases.  We  know  of  no  other  form  of  re- 
lief available  in  such  a  case  than  that  of  a 
mandatory  order. 

Decree  reformed,  and  motion  overruled. 


WOMBLB  et  al.  v.  HARSEX  et  al. 

(Court  of  Civil  Appeals  of  Texas.     April  14, 
1909.) 

1.  JODOMENT  (I    17*)— NECEBSriT  OP  PROCESS. 

A  judgment  obtained  without  service  of 
process  was  void. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
(3ent.  Dig.  f  25;  Dec.  Dig.  S  17.*] 

2.  MOBTGAOBB  ((  420*)— FOBKCLOBUBB— JUBIS- 
DlCnON. 

A  decree  foreclosing  a  real  estate  mortgage 
in  the  county  court  was  void  for  want  of  jaris- 
diction. 

[Ed.  Note.— For  other  cases,  see  Mortgages, 
Cent.  Dig.  i  1251 ;   Dec.  Dig.  {  420.*] 

3.  JuDOMBNT  (f  455*)— Invauditt— Enforce- 
ment—Injunction. 

Where  a  void  decree  foreclosing  a  mortgage 
on  land  was  obtained  in  the  county  court,  that 
court  might  enjoin  its  enforcement  regardless 
of  the  amount  of  damages  sought  to  be  recov- 
ered. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent  Dig.  {  860;   Dec.  Dig.  i  455.*] 

Appeal  from  Hardin  Ounty  Court;  H.  N. 
Vlckera,  Judge. 

Suit  by  T.  J.  Womble  and  another  against 
W.  F.  Harsey  and  another.  Judgment  for 
defendants,  and  plaintiffs  appeal.  Reversed 
and  remanded. 

John  L.  Little,  for  appellants.  B.  L.  Ay- 
cock,  for  appellees. 

FLY,  J.  T.  J.  Womble  and  wife,  L.  M. 
Womble,  sued  W.  F.  Harsey  In  the  county 
court  of  Hardin  county,  alleging  as  follows: 
"That  heretofore,  to  wit,  on  the  2l8t  day  of 
May,  1906,  defendant  herein  recovered  a 
judgment  over  against  plaintiff  T.  J.  Womble 
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William  Davis  survey,  In  a  certain  suit  styl- 
ed W.  F.  Harsey  v.  T.  J.  Womble,  No.  199 
on  the  docket  of  the  county  court  of  Hardin 
county,  Tex.,  which  decree  was  entered  of 
record  In  the  minutes  of  said  court  in  volume 
1,  pages  176  and  176,  and  to  which  reference 
Is  hereby  made  for  further  and  more  partic- 
ular description." 

PlalntlfTs  allege  that  said  decree  was 
wrongfully  entered,  and  is  void  for  this: 

"(1)  That  In  said  suit  No.  199,  above  men- 
tioned, that  said  plaintiff  T.  J.  Womble,  who 
was  defendant  In  said  suit  No.  199,  was  ner- 
«r  served  with  citation  or  otherwise  therein, 
and  was  never  required  to  answer  therein 
and  never  accepted  service  therein,  and  nev- 
€r  at  any  tlmebefore  said  Judgment,  nor  aft- 
«r  the  same  until  recently,  had  any  notice  of 
said  Judgment;  and  he  was  not  legally  be- 
fore the  court,  and  said  court  was  without 
Jurisdiction  to  try  said  cause,  and  said  Judg- 
ment rendered  In  said  cause  No.  199  Is  there- 
fore void  and  inoperative. 

"(2)  It  appears  from  said  petition  and 
Judgment  in  said  cause  No.  199  that  said 
suit  was  brought  for  the  purpose  of  fore- 
closing a  lien  on  land  described  in  plaintiff's 
cause  No.  199,  and  this  court  was  without 
Jurisdiction  to  try  said  cause  or  enforce  said 
Hen,  as  was  therein  recovered,  since  the  dis- 
trict court  alone  has  Jurisdiction  exclusively 
to  enforce  liens  upon  land,  and  any  Judgment 
rendered  in  such  proceedings  Is  not  within 
the  Jurisdiction  of  the  county  court,  and 
therefore  void  and  inoperative." 

This  was  followed  by  an  allegation  that  a 
writ  of  execution  had  been  issued  under 
the  Judgment  and  personal  property  belong- 
ing to  the  wife  had  been  levied  on  and  ad- 
vertised for  sale,  and  certain  damages  were 
set  up  for  the  seizure  of  the  property. 

The  prayer  was  as  follows: 

"That  this  court  issue  a  writ  of  injunction 
to  be  forthwith  issued  upon  such  terms  as 
may  be  prescribed  by  the  court,  commanding 
and  restraining  to  said  W.  F.  Harsey  and 
the  sheriff,  W.  W.  McConnlco,  and  all  others 
acting  by,  through,  or  under  them  or  either 
of  them,  directly  or  indirectly,  from  making 
said  sale  of  the  merchandise  herein  set  out 
and  advertised,  and  upon  final  hearing  said 
injunction  be  made  permanent 

"(2)  That  the  Judgment  heretofore  men- 
tioned in  cause  No.  199  be  set  aside  and  va- 
cated, and  held  for  naught. 

"(3)  That  the  merchandise  hereinbefore 
mentioned  be  decreed  the  property  of  plain- 
tiff U  M.  Womble. 

"(4)  That  the  said  plaintiffs  have  Judgment 
In  the  manner  set  out  for  the  damages  to 
said  goods,  loss  of  profits,  and  the  Injury  to 


tion  of  the  court,  and  claimed  to  have  pur- 
chased the  goods  at  a  sale  made  after  this 
suit  was  Instituted  under  an  execution  issued 
out  of  the  district  court,  and  filed  a  motion 
to  dissolve  the  injunction  and  dismiss  the 
suit  on  the  following  grounds:  ".Comes  de- 
fendant Harsey  by  attorney,  and  moves  to 
dissolve  the  temporary  injunction  herein,  t>e- 
cause  it  appears  that  since  the  injunction 
was  granted  the  subject-matter  of  the  suit 
no  longer  belongs  in  any  event  to  plaintiff  L. 
M.  Womble,  for  which  the  writ  was  granted, 
and  for  her  exclusive  benefit;  because  this 
court  has  no  Jurisdiction  of  the  amount 
claimed  as  damages,  which  Is  all  that  pos- 
sibly remains  In  controversy;  because  there 
Is  no  other  party  to  the  suit;  because  there 
is  no  equity  in  tlie  bill,  the  petition  stating 
no  cause  of  action,  and  the  said  Judgment  in 
cause  No.  199  Is  not  set  out  in  its  legal 
effect  nor  in  hsec  verba;  because  the  answer 
of  this  defendant  denies  fully  the  supposed 
equities  of  the  bill ;  because  there  appears 
to  be  another  suit  pending  in  the  district 
court  of  Hardin  county  between  the  same 
parties  and  Involving  the  same  issues,  and 
both  courts  cannot  have  Jurisdiction.  Where- 
fore defendant  prays  that  the  Injunction  be 
dissolved,  and  that  defendant  have  his  Judg- 
ment for  statutory  damages  and  costs  against 
plaintiffs  and  their  sureties  on  the  Injunction 
bond.  And  that  the  petition  be  dismissed." 
That  motion  was  sustained,  and  from  that 
order  this  appeal  was  perfected. 

If  it  be  true  that  the  judgment  under 
which  the  execution  was  Issued  was  obtained 
without  service,  and  was  obtained  in  a  suit 
brought  in  the  county  court  to  foreclose  a 
mortgage  on  land,  the  Judgment  was  void 
and  should  have  been  enjoined,  whether  Mrs. 
Womble  had  any  place  in  the  suit  as  a  party 
or  not.  The  Judgment  had  been  obtained  In 
the  same  court  in  which  the  injunction  was 
sought,  and  the  county  court  had  the  au- 
thority to  issue  the  injimctlon  no  matter  how 
small  the  amount  of  damages  sought  to  be 
recovered.  Dean  v.  State,  88  Tex.  290,  30  S. 
W.  1047,  31  S.  W.  185.  The  power  of  the 
county  court  to  restrain  an  execution  Issued 
by  it  is  not  questioned  by  appellees. 

The  Judgment  is  reversed,  and  cause  re- 
manded. 


WRIGHT  et  al.  v.  HOOKER  et  al. 

(Court  of  Civil  Appeals  of  Texas.    April  2, 1909. 

Rehearing  Denied  April  29,  1909.) 

1.  CooBTS  (J  104*)-^PiNiONS— Necessitt. 

The  Court  of  Civil  Appeals  is  not  required 
by  the  statute  to  render  written  opinions  in  af- 
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finned  case*  which  cannot  be  taken  to  the  Sn- 
preme  Court  by  writ  of  error. 

[Ed.  Note. — For  other  cases,  see  Goarts,  Cent 
Dig.  S  863;   Dec.  Dig.  I  104.'] 

2.  Pleading  (|   403*)  —  Detects  —  Cure  bt 
Subsequent  Pijeadino. 

The  trustee  in  bankrupt^  of  the  maker  of 
a  note  sued  the  payee  for  $700  paid  by  the  mak- 
er while  insolvent  within  four  months  of  the 
adjudication  in  bankruptcy.  The  payee  alleeed 
the  execution  of  the  note  by  the  maker,  and  a 
third  person  as  surety,  and  prayed  that  the 
third  person  be  made  a  party,  and  that,  if  judg- 
ment was  rendered  against  the  payee,  lie  should 
have  judgment  over  against  the  third  person  for 
the  amount  recovered  by  the  trustee.  The  third 
person  answered,  and  alleged  that  the  payee 
compromised- the  matter  with  the  trustee  by 
paying  $500,  and  agreeing  to  pay  all  costs,  and 
that  ft  would  be  inequitable  for  the  payee  to 
recover  of  the  third  person  any  sum  paid  to 
adjust  the  matter.    Beld,  that  the  defect  in  the 

Payee's  pleading,  so  far  as  it  sought  recovery 
rom  the  third  person,  was  cured  by  the  third 
person's  answer,  authorizing  the  court  to  ren- 
der judgment  in  favor  of  the  payee  against  the 
third  person  for  the  amount  paid  in  the  settle- 
ment of  the  case,  together  with  the  costs. 

[Ed.  Note. — For  other  cases,  see  Pleading, 
Dec.  Dig.  i  403.*] 

8.  Pbincipai,  and  Agent  (J  179*)— Knowl- 
edge OF  Agent— Effect. 
'  Where  an  agent  of  the  payee  of  a  note  re- 
ceived a  payment  from  the  maker  with  knowl- 
edge of  the  insolvency  of  the  maker,  the  payee 
was  chargeable  therewith,  though  the  agent 
learned  of  the  maker's  insolvency  prior  to  the 
beginning  of  his  agency. 

[Ed.  Note.— For  other  cases,  see  Principal  and 
Agent,  Cent.  Dig.  |  686;   Dec  Dig.  |  179.*] 

4.  Appeai.  and  Bbbob  (I  1028*)— Habmless 

Errob. 

Where  the  correct  Judgment  was  rendered 
on  the  undisputed  evidence,  any  error  of  pro- 
cedure was  immaterial. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  i  4034;    Dec  Dig.  {  1028.*] 

Appeal  from  Nacogdoches  County  Court; 
C.  D.  Mims,  Judge. 

Action  by  Edgar  W.  Hooker,  trustee  of  J. 
Wright,  against  E.  A.  Blount,  in  which  Dan 
Wright  and  others  appeared  as  parties  de- 
fendant on  the  application  of  defendant  E. 
A.  Blount  From  a  judgment  for  plaintiff 
against  defendant  Blount  and  in  favor  of  de- 
fendant Blount  against  the  codefendants,  the 
latter  appeal.    Affirmed. 

Ingraham,  Middlebrook  &  Hodges,  for  ap- 
pellants. H.  B.  Short  and  S.  W.  Blount  for 
appellee. 

PLEASANTS,  C.  J.  At  a  former  day  of 
this  term  we  affirmed  the  judgment  of  the 
court  below  without  a  written  opinion.  Ap- 
pellants have  filed  a  motion  requesting  that 
we  prepare  and  file  a  written  statement  of 
our  conclusions  of  fact  and  law  upon  the 
questions  presented  by  the  record.  While 
the  statute  does  not  require  the  Courts  of 
Civil  Appeals  to  render  written  opinions  in 
affirmed  cases  which  cannot  be  taken  to  the 
Supreme  Court  by  writ  of  error,  in  deference 
to  request  of  counsel  we  will  briefly  state 
the  nature  of  the  case  and  the  reasons  which 


controlled  us  in  concluding  that  the  Judgment 
of  the  court  below  should  be  affirmed.  Tuck- 
er &  Co.  y.  Frelgberg  &  Kahn  (Tex.  Civ. 
App.)  101  S.  W.  837, 

The  suit  was  brought  by  Edgar  W.  Hook- 
er, trustee  of  the  bankrupt  estate  of  J. 
Wright,  to  recover  from  E.  A.  Blount  the 
amount  paid  him  by  said  Wright  on  a  note 
beld  by  Blount,  which  was  executed  by  the 
said  Wright  as  principal,  and  upon  which 
appellants  were  sureties  or  indorsers.  The 
ground  upon  which  recovery  was  sought 
was  th^t  the  payment  to  Blount  was  made 
by  Wright  after  he  became  insolvent  and 
within  four  months  of  the  date  upon  which 
he  was  adjudged  a  bankrupt,  and  that 
Blount  received  such  payment  with  knowl- 
edge of  Wrighfs  Insolvency.  Blount  an- 
swered, denying  any  knowledge  of  the  in- 
solvency of  Wright  at  the  time  of  said  pay- 
ment and  alleging  the  execution  of  the 
note  by  Wright  and  the  appellants  herein, 
and  prayed  that  they  be  made  parties,  and, 
in  event  of  judgment  against  him,  that  he 
have  judgment  over  against  the  appellants 
for  the  amount  recovered  by  plaintiff. 

The  appellants  answered  in  the  court  below 
by  general  exception  and  general  denial  and 
various  special  exceptions  and  pleas;  one 
of  said  pleas  being  as  follows:  "And  now 
come  the  said  defendants,  and  say  that  they 
hare  been  Informed  and  believe  that  since 
the  institution  of  this  case  the  plaintiff  in 
this  case  and  the  defendant  E.  A.  Blount 
have  settled,  adjusted,  and  compromised 
this  matter — ^that  is,  the  matters  involved 
In  this  suit — by  the  said  El.  A.  Blount  pay- 
ing the  sum  of  $500  and  agreeing  to  pay  all 
costs,  and  so  diarges  the  facts  to  be  upon 
their  information  and  belief,  and  they  fur- 
ther say  It  would  be  unjust  and  Inequitable 
for  the  defendant  Blount  to  recover  of  them 
at  all,  and  anyhow  he  ought  not  to  because 
he  only  asks  to  recover  in  the  event  plaintiff 
recovers  against  him,  and  the  plaintiff  now 
has  no  cause  of  action  against  the  said 
Blount  or  to  recover  of  them  any  other 
sum  than  that  which  he  has  paid  to  adjust 
said  matter  and  these  facts  they  are  ready 
to  verify." 

The  evidence  Is  undisputed,  and  establish- 
es the  following  facts:  Wright  was  insol- 
vent at  the  time  he  paid  the  note  beld  by 
Blount,  and  was  adjudged  a  bankrupt  with- 
in less  than  four  months  thereafter.  The 
agent  of  Blount  to  whom  the  money  was 
paid  knew  of  Wright's  Insolvency  at  the 
time  the  payment  was  made,  but  Blount 
had  no  personal  knowledge  thereof.  The 
amount  paid  Blount  by  Wright  in  satisfac- 
tion of  the  note  was  $700.  After  this  suit 
was  brought  Blount  compromised  with  the 
appellee  Hooker  by  paying  him  $500  in  full 
settlement  of  his  claim  for  $700,  and  agree- 
ing to  pay  the  costs  of  suit    After  this  com- 
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promise  was  made,  there  was  no  amended 
pleading  filed  by  Blount,  and  the  case  went 
to  trial  upon  the  pleading  l)efore  set  ont 
Upon  this  state  of  the  pleadings  and  evi- 
dence the  trial  Judge  instructed  the  Jury  to 
return  a  Terdlct  in  favor  of  Hooker  against 
Blount  for  his  costs,  and  in  fevor  of  Blount 
against  the  appellants  for  $S00  and  interest 
at  10  per  cent,  from  date  of  the  payment  of 
salfl  amount  hy  Blount  to  Hooker,  and  for 
all  costs  of  suit.  A  verdict  was  returned 
as  directed  and  Judgment  rendered  accord- 
ingly. 

It  is  very  earnestly  Insisted  by  counsel 
for  appellants  that  the  verdict  and  Judgment 
cannot  be  upheld  because  they  are  not  sup- 
ported by  the  pleadings.  We  do  not  thinic 
this  contention  is  sound.  It  is  true  that  the 
appellee  Blount  only  asked  to  recover  of 
appellants  the  amount  which  appellee  Hook- 
er might  recover  against  him,  and  it  may 
be  tliat  notwithstanding  he  pleads  the  facts 
fully  as  to  the  execution  of  the  note  and 
the  liability  of  the  appellants  to  him  there- 
on for  whatever  portion  of  the  money  paid 
blm  by  Wright  he  would  be  required  to  re- 
turn to  the  trustee  in  bankruptcy,  he  would 
not  under  his  pleadings  be  entitled  to  re- 
cover against  appellants  any  sum  not  ex- 
pressly adjudged  to  Hooker  in  this  suit 
But  we  think  the  plea  of  appellants  before 
set  out,  in  which  the  facts  of  the  compro- 
mise are  fully  stated  and  Judgment  is  ask- 
ed to  be  rendered  against  them,  in  event 
they  are  held  liable  at  all,  only  for  the  $500 
paid  by  Blount  In  compromising  the  claim 
of  Hooker  supplies  the  deficiency  in  Blount's 
pleadings.  The  undisputed  evidence  shows 
that  Blount  was  liable  to  Hooker  for  the 
full  amount  of  the  $700  paid  him  by  Wright, 
and,  having  paid  $500  in  settlement  of  said 
amount,  appellants,  who  were  bound  to  him 
for  the  whole  amount  due  on  said  note,  are 
clearly  liable  for  the  $500  so  paid  by  him. 
The  answer  of  appellee  Blount  contains  a 
prayer  for  general  relief,  and  the  facts 
pleaded  by  him  and  by  the  appellants,  and 
shown  by  the  undisputed  evidence  establish 
his  right  to  the  relief  granted  by  the  Judg- 
ment 

It  Is  further  contended  by  appellants  that 
the  knowledge  of  Blount's  agent  of  the  in- 
solvency of  Wright  at  the  time  the  note  war 
paid,    having    been    acquired    prior    to    h'.^ 
agency,  and  not  while  he  was  acting  in  su<    . 
capacity,  cannot  be  imputed  to  lils  prlncip  , . 
It  Is  true  that  the  agent  first  learned^ 
Wright's  Insolvency  before  he  received      ^ 
note  for  collection,  but  the  evidence  le.gj.jQj, 
no  doubt  of  the  fact  that  at  the  tim'j^jgg 
received  the  money  from  Wright  he  j    ^^^ 
of   the   insolvency.      If    he  knew  tht  ggjee- 
existed  at  the  time  he  acted  for  his  ■  j^  j^g ^ 
pal,    it  is  Immaterial    that  he  ha<^  aside 
knowledge  prior  to  the   beginning  ^jj^g^Q^ 

•For  otlMr  vrnta  IM  um*  topic  and  Mctlor'  "^  ^^^ 


agency.  Fire  Association  v.  Compress  Co. 
(Tex.  Civ.  App.)  10&  S.  W.  1184;  Hooker  t. 
Blount,  44  Tex.  Civ.  Aw-  102,  97  S.  W.  10S3. 

None  of  the  assignments  are  meritorious. 
In  our  opinion  no  other  Judgment  than  the 
one  rendered  could  have  been  properly  ren- 
dered upon  the  evidence,  which  was  undis- 
puted, and  therefore  any  error  of  procedure 
which  may  have  occurred  on  the  trial  be- 
came immaterial,  and  the  Judgment  of  the 
court  below  was  therefore  affirmed. 

AfHrmed. 


SAN  ANTONIO  &  A.  P.  RY.  CO.  v.  HODQES 

et  al. 
(Court  of  Civil  Appeals  of  Texas.    March  10, 

1909.     Rehearing  Denied  April  28,  1000.) 
Masteb   and   Sebvant   (§    296*)— Death   of 

SeBVANT  —  DiSCOVZBKO   PEBII.  —  INSTBDO- 
TIONS. 

An  .instruction  that  if,  after  defendant's 
fireman  saw  deceased  on  the  track,  and  discov- 
ered that  be  was  in  imminent  peril  a  sufficient 
time  before  he  was  struck  to  have  signaled  the 
engineer  to  stop,  and  the  engineer,  had  the  sig- 
nal been  given,  could  by  the  use  of  the  means 
at  his  command  have  prevented  the  accident,  de- 
fendant would  be  liable  notwithstanding  dece- 
dent's contributory  negligence,  was  not  objec- 
tionable because  it  required  the  exercise  of  more 
than  ordinary  care  to  prevent  injuring  deceased 
after  discovering  his  perilous  situation. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Dec  Dig.  |  296.*] 

Appeal    from    District    Court,    McLennan 
County;    Marshall  Surratt,  Judge. 

Action  by  Mrs.  F.  F.  Hodges  and  others 

against   the   San  Antonio  &  Aransas  Pa^ 

Railway  Company.    Judgment  for  plfttfrt  the 

and  defendant  appeals.    AffirmfliiB  pleadings, 

A.  W.  Houston,  R.  J.  T»-  assurance  that  he 

Thomas,  for  appellant  declared,  he  would  not 

pellees.  *-"*  JiT-    After  a  eonfer- 

plalntiff  and  his  counsel,  the 

„_,_    _     joced  in  open  court  that,  owing 

behalf  'ar'™""  financial  situation  in  Hous- 

dren    h?    °*^*   '^^^    ""**    comply    with    the 

tonio       demand,  and  that  he  could  give  no 

ranee  of  the  money  being  forthcoming, 

™*'*reupon   the   Judge   instructed   the   Jury 

^j  return  a  verdict  for  defendants,  which  the 

^nry  did.    This  action  of  the  court  is  made 

the  basis  of  appellant's  first  assignment  of 

error. 

The  only  question  necessary  for  us  to  de- 
cide in  disposing  of  this  appeal  Is  whether 
the  action  of  the  court  in  instructing  a  ver- 
dict for  defendant  was  proper  under  the  cir- 
cumstances stated.  A  decision  of  this  ques- 
tion necessarily  involves  the  Inquiry  wheth- 
er the  tender  of  performance  by  plalntlir 
in  his  pleadings  without  the  payment  of  the 
agreed  purchase  price  into  court  was  suf- 
ficient to  entitle  the  case  to  go  to  the  Jury. 
Whatever  may  be  the  rule  in  other  Jurisdic- 
tions, it  seems  to  be  settled  by  decisions  of 
the  courts  of  this  state  that.  In  cases  to  ea- 
force  specific  performance   of  contracts  to 
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not  caused  by  a  risk  assumed  bj  him  nor  by 
inevitable  accident,  but  was  caused  by  the 
n^Ugence  and  wrongful  conduct  of  the  de- 
fendant; and  that,  as  a  result  of  his  death, 
the  plaintiffs  sustained  pecuniary  Injury  to 
the  extent  awarded  by  the  verdict.  There 
was  testimony  before  the  Jury  suflBclent  to 
support  the  findings  referred  to,  and  they  are 
here  adopted  by  this  court,  and  the  first  and 
second  assignments  of  error,  which  assail 
the  verdict  of  the  Jury  and  complain  of  the 
refusal  of  a  requested  instruction  directing 
a  verdict  for  the  defendant,  are  therefore 
overruled. 

On  the  subject  of  imminent  danger  and  dis- 
covered peril,  the  court  Instructed  the  Jury 
as  follows:    "If  you  believe  from  the  evi- 
dence that  after  the  defendant's  fireman  on 
said  engine  first  saw  deceased  upon  the  track 
in  front  of  said  car  that  he  discovered  de- 
ceased would  probably  not  get  ofT  the  track 
before  the  car  reached  him,  and  was  In  im- 
minent peril  of  being  struck  by  said  car,  a 
sufficient  length  of  time  before  be  was  struck 
to  have  signaled  the  engineer  to  stop  the  en- 
gine, and  that  said  engineer  (after  receiving 
such  signal,  had  it  been  given)  could  then 
have,  by  the  use  of  the  means  at  his  com- 
mand, stopped  said  engine  and  car  after  said 
fireman  had  discovered  that  deceased  was  in 
such  peril,  if  you  so  find,  before  said  injuries 
which  caused  the  death  of  deceased  were  in- 
flicted upon  him,  then  yon  will  find  for  the 
plaintUCs  (although  you  may  believe  that  the 
-deceased  was  guilty  of  negligence  himself  in 
not  discovering  the  approach  of  said  car,  or 
getting  off  said  track,  as  charged  above,  or 
lliu.  "jillty  of  negligence  in  any  of  the  re- 
Error,  Ceu..  Honed  In   special   charges   given. 
Appeal  from  Nter  of  being  injured  thereby 
C.  D.  Mims,  Judge.      which  he  assumed  in  ac- 
Actlon  by  Edgar  W.  Hith    the    defendant) ; 
Wright,  against  E.  A.  Blounopan  signaled  the 
Wright  and  others  appeared  avscovered  that 
fendant  on  the  application  of  dett^et  off  the 
A.   Blount     From  a  Judgment  for  broaching 
against  defendant  Blount,  and  in  favor*  i  of  be- 
fendant  Blount  against  the  codefendants,  ineer 
latter  appeal.    Afiirmed.  >ans 

Ingraham,  Mlddlebrook  &  Hodges,  for  a^^ 
pellants.  H.  B.  Short  and  S.  W.  Blount,  for' 
appellee. 

PLEASANTS,  C.  J.  At  a  former  day  of 
this  term  we  affirmed  the  judgment  of  the 
court  below  without  a  written  opinion.  Ap- 
pellants have  filed  a  motion  requesting  that 
we  prepare  and  file  a  written  statement  of 
our  conclusions  of  fact  and  law  upon  the 
questions  presented  by  the  record.  While 
the  statute  does  not  require  the  Courts  of 
Civil  Appeals  to  render  written  opinions  in 
affirmed  cases  which  cannot  be  taken  to  the 
Supreme  Court  by  writ  of  error,  In  deference 
to  request  of  counsel  we  will  briefly  state 
the  nature  of  the  case  and  the  reasons  which 


the  discovery  of  imminent  peril  has  been 
more  fully  discussed  and  developed  by  our 
Supreme  Court,  and  it  is  now  well  settled  by 
that  court  that  the  rule  of  law  is  substantial- 
ly as  stated  in  the  charge  complained  of 
and  this  and  other  courts  have  followed  the 
later  decisions.  Railway  v.  Conn  (Tex.  Civ. 
App.)  100  8.  W.  1021;  Railway  v.  Murray 
(Tex.  Civ.  App.)  99  S.  W.  149;  M.,  K.  &  T. 
Ry.  Co.  V.  Stone,  23  Tex.  Civ.  App.  106,  56 
S.  W.  935;  H.  &  T.  C.  Ry.  Co.  v.  Wallace, 
21  Tex.  Civ.  App.  394,  53  S.  W.  78;  I.  &  G. 
N.  Ry.  v.  Jackson  (Tex.  Civ.  App.)  90  S.  W. 
920;  St  I*  S.  W.  Ry.  Co.  v.  Jacobson,  28 
Tex.  Civ.  App.  150,  66  S.  W.  1114;  T.  &  P. 
Ry.  Co.  v.  Staggs,  90  Tex.  461,  39  S.  W.  293; 
T.  &  P.  Ry.  Co.  V.  Breadow,  90  Tex.  30,  36 
S.  W.  410;  G.,  0.  &  S.  F.  Ry.  Co.  v.  Lank- 
ford,  88  Tex.  503,  31  S,  W.  355;  M.,  K.  & 
T.  Ry.  Co.  V.  Magee,  92  Tex.  621,  60  S.  W. 
1013;  I.  &  G.  N.  R.  R.  Co.  v.  Sein,  11  Tex. 
Civ.  App.  386,  33  S.  W.  560;  St  L,  S.  W.Ry. 
Co.  V.  Bishop,  14  Tex.  Civ.  App.  504,  37  S. 
W.  766;  I.  &  G.  N.  R.  R.  Co.  v.  Munn  (Tex. 
Civ.  App.)  102  S.  W.  444;  North  Texas  Trac- 
tion Co.  V.  Mullins  (Tex.  Civ.  App.)  99  S.  W. 
435;  St  L.  S.  W.  Ry.  Co.  v.  Summers  (Tex. 
Civ.  App.)  Ill  S.  W.  213;  H.  &  T.  C.  R.  R. 
Co.  V.  Finn  (Tex.  Civ.  App.)  107  S.  W.  100; 
T.  &  P.  Ry.  Co.  V.  Patterson  (Tex.  Civ.  App.) 
102  8.  W.  140;  Johnson  v.  T.  &  G.  Ry.  (Tex. 
Civ.  App.)  100  S.  W.  207;  De  Paladous  v. 
Rio  Grande  Ry.  (Tex.  Civ.  App.)  45  S.  W. 
612. 

There  are  other  assignments  of  error  ad- 
dressed to  the  charge  of  the  court,  and  to  the 
refusal' of  requested  Instructions,  all  of  which 
are  overruled.  The  court's  charge  was  rea- 
sonably full  and  fair,  and  many  instructions 
requested  by  appellant  were  given,  and,  when 
considered  together,  we  hold  that  appellant 
has  no  ground  of  complaint  in  the  particulars 
pointed  out  in  its  brief. 

This  disposes  of  all  the  questions  presented 
for  decision,  and,  finding  no  reversible  error, 
we  conclude  that  the  Judgment  should  be  af- 
firmed, and  It  is  BO  ordered. 

Affirmed.  t 


FORDTRAN  v.  DUNOVANT  et  al. 
®''Court  of  Civil  Appeals  of  Texas.     March  25, 
'®  1909.     Rehearing  Denied  April  22,   1909.) 

'ECiFio  Perfobmancb  (§  97*)— Good  Faith 

l*^    *ND    DILIGENCE  —  TeNDEB    OF    CONSinEBA- 

ageinoN. 

paid  In  a  vendee's  suit  for  si)ecific  performance, 
1j  tender  of  performance  by  plaintiff  in  bis 
"™*  'ings  supported  by  proof  without  payment 
bad  U,  purchase  money  into  court  is  sumcient  to 
amoun!  him  to  go  to  the  jury,  and,  on  a  find- 
tlon  of  ^"'^^^  favorable  to  bim,  he  is  entitled  to 
f  within  a  reasonable  time  to  be  fixed  in 
was  brkree  he  shall  pay  the  amount  due. 

*PP*"^*Vote.— For  other  cases,  see  Specific  Per- 
setUemeie,  Cent  Dig.  {{  286-298;  Dec.  Dig.  § 
Ing  to  pa. 
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Appeal  from  District  Ooart,  Harris  Coun- 
ty; Wm.  P.  Hamblen,  Judge. 

Action  by  W.  B.  Pordtran  against  Mlsa  A. 
A.  Dunovant  and  ottiers.  From  a  Judgment 
(or  defendants,  plaintiff  appeals.  Reversed 
and  remanded. 

Masterson,  Atkinson  &  Masterson,  for  ap- 
pellant Hogg,  0111  &  Jonea  and  Baker, 
Botts,  Parker  8c  Oarwood,  for  appellees. 

McMEANS,  3.  This  suit  was  Instituted 
by  appellant,  W.  B.  Fordtran,  against  the 
appellees.  Miss  A.  A.  Dnnovant  and  R.  S. 
Antrey,  to  enforce  specific  performance  of  a 
contract  to  coQvey  two  lots  of  land  in  the 
city  of  Houston. 

Appellant  in  his  amended  petition  alleged, 
in  substance,  that  Miss  Dunovant,  being  the 
owner  of  the  property  in  question,  on  Oc- 
tober 23,  1005,  entered  into  a  contract  in 
writing  with  him  by  which  she  agreed  and 
obligated  herself  to  sell  the  same  to  him, 
with  the  understanding  that  she  was  to 
accept  from  him  vendor's  lien  notes  for  $17,- 
000,  the  price  agreed  on,  and  for  which  notes 
appellant  agreed  to  give  her  $17,000  in  cash 
wlttiont  discount,  said  sum  to  be  paid  on  or 
before  November  1,  1905,  at  the  Houston 
National  Bank  upon  the  delivery  of  a  deed 
conveying  said  property,  and  that  said  con- 
tract did  not  expire  until  the  2d  day  of  No- 
vember, 1905,  and  that  the  sale  of  said  prop- 
erty was  to  be  closed  and  consummated  by 
that  date.  He  further  pleaded  that  on  the 
1st  day  of  November,  1905,  he  requested  Miss 
Dunovant  to  execute  and  deliver  to  him  a 
deed  conveying  said  property  to  him,  and 
tendered  and  offered  to  pay  her  in  cash  the 
consideration  agreed  upon,  but  that  Miss 
Dunovant  wholly  failed  and  refused  to  deliv- 
er said  deed  or  to  receive  and  accept  the 
money  tendered,  but  that  a  few  days  later, 
on  November  9,  1905,  she  sold  the  property 
to  appellee  Autrey,'who  purchased  the  same 
with  full  knowledge  of  appellant's  contract 
and  his  rights  thereunder.  The  petition  con- 
tains this  further  allegation:  "Plaintiff  fur- 
ther makes  known  to  the  court  that  he  still 
makes  good  his  tender  of  $17,000  in  cash,  and 
here'  and  now  tenders  the  same  to  defend- 
ants, or  to  the  one  of  them  which  may  be 
entitled  to  receive  the  same,  in  discharge 
of  the  obligation  imposed  upon  him  by  said 
agreement,  and  in  payment  of  said  proper- 
ty, and  tliat  he  has  always  been  ready  to 
make  said  payment;  but,  should  the  court 
be  of  the  opinion  that  this  plaintiff  should 
pay  interest  thereon,  he,  in  that  event,  ten- 
ders Interest  on  said  sum,  and  at  such  a  rate 
as  the  court  In  its  Judgment  and  discretion 
may  adjudge  that  he  ought  to  pay."  Miss 
Dunovant  answered  by  general  denial,  and 
specially  pleaded  that,  if  the  alleged  agree- 
ment of  October  23,  1905,  was  made,  it  had 
by  consent  of  both  parties  been  set  aside 
and  canceled,  and  that  a  new  and  different 
agreement  had  been  made  by  them  in  lieu 

118  &W. 


thereof;  that,  if  any  such  contract  as  that 
alleged  by  plaintiff  was  ever  made,  it  was 
not  supported  by  a  valid  consideration;  and 
that  although  not  recognizing  the  right  of 
plaintiff  to  a  conveyance  of  said  property 
under  the  contract  of  October  23,  1905,  she 
nevertheless  on  November  9,  1907,  and  again 
on  November  13,  1907,  and  since  the  filing 
of  the  suit,  tendered  to  the  plaintiff  a  deed 
to  and  immediate  possession  of  the  property, 
and  agreed  to  pay  the  court  costs  In  this 
suit,  she  having  for  this  procured  a  deed 
back  to  her  from  her  codefendant  R.  L.  An- 
trey and  his  wife,  but  that  plaintiff  on  each 
occasion  refused  to  accept  such  deed  and  pay 
said  money ;  that  she  not  only  tendered  said 
deed,  but  on  each  occasion  offered  to  sign 
any  proper  deed  that  plaintiff  might  prepare. 
And  she  pleaded  such  tender  and  her  demand 
for  payment  in  bar  of  plalntifTs  right  to  re- 
cover. Defendant  Autrey  pleaded  that  he  had 
purchased  the  property  from  Miss  Dunovant 
after  he  had  ascertained  that  plaintiff  had 
no  claim  thereto,  and  he  adopted  her  an- 
swer in  so  far  as  it  set  up  the  cancellation 
of  the  contract  of  October  23,  1905.  The 
pleadings  of  all  the  parties  were  at  great 
length,  but  it  is  believed  that  the  substance 
of  the  same  as  above  set  out  will  be  sufficient 
to  an  understanding  of  the  points  upon  which 
this  opinion  is  based.  A  Jury  was  impan- 
eled to  pass  upon  the  issues  of  fact  The 
plaintiff  offered  testimony  tending  to  prove 
his  cause  of  action,  and  the  defendants  of- 
fered evidence  tending  to  establish  the 
grounds  of  their  defense.  When  the  Intro- 
duction of  evidence  was  concluded,  the  trial 
Judge  In  open  court  called  upon  plaintiff  and 
his  counsel  to  pay  or  tender  into  court  the 
purchase  money  referred  to  in  his  pleadings, 
or  to  give  the  court  some  assurance  that  he 
could  pay  it,  else,  he  declared,  he  would  not 
submit  the  case  to  the  Jury.  After  a  confer- 
ence between  plaintiff  and  his  counsel,  the 
latter  announced  in  open  court  that,  owing 
to  the  peculiar  financial  situation  in  Hous- 
ton, plaintiff  could  not  comply  with  the 
Judge's  demand,  and  that  he  could  give  no 
assurance  of  the  money  being  forthcoming, 
whereupon  the  Judge  Instructed  the  Jury 
to  return  a  verdict  for  defendants,  which  the 
Jury  did.  This  action  of  the  court  is  made 
the  basis  of  appellant's  first  assignment  of 
error. 

The  only  question  necessary  for  us  to  de- 
cide In  disposing  of  this  appeal  is  whether 
the  action  of  the  court  in  instructing  a  ver- 
dict for  defendant  was  proper  under  the  cir- 
cumstances stated.  A  decision  of  this  ques- 
tion necessarily  involves  the  inquiry  wheth- 
er the  tender  of  performance  by  plalntlll 
in  his  pleadings  without  the  payment  of  the 
agreed  purchase  price  into  court  was  suf- 
ficient to  entitle  the  case  to  go  to  the  Jury. 
Whatever  may  be  the  rule  in  other  Jurisdic- 
tions, it  seems  to  be  settled  by  decisions  of 
the  courts  of  this  state  that,  in  cases  to  en- 
force specific  performance   of  contracts  to 
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convey  lands,  no  actual  tender  of  the  agreed 
consideration  need  be  made,  and  no  tender 
other  than  an  offer  In  the  pleadings  la  neces- 
Bary  to  entitle  the  case  to  go  to  the  Jury  on 
the  facta.  The  plaintiff  having  pleaded  ten- 
der of  the  purchase  money,  and  having  of- 
fered evidence  tending  to  prove  a  previous 
tender  and  offer  to  perform  the  contract  ac- 
cording to  its  terms,  it  became  the  duty  of 
the  court  to  submit  the  case  to  the  Jury ;  and, 
upon  a  finding  by  the  Jury  of  the  facts  favor- 
able to  the  plaintiff,  the  court  should  have 
granted  bim  the  relief  prayed  for,  provided 
that  within  a  reasonable  time,  to  be  fixed 
In  the  decree,  he  shall  make  payment  of  the 
amount  due,  and,  failing  in  this,  his  right 
vrould  cease.  Kalklosh  v.  Haney  (Tex.  Civ. 
App.)  23  8.  W.  421 ;  Spann  v.  Stem,  18  Tex. 
656;  Ward  v.  Worsham,  78  Tex.  180,  14  S. 
W.  463;  Gardner  v.  Randell,  70  Tex.  457,  7 
S.  W.  781;  Moore  v.  Brown  (Tex.  Civ.  App.) 
103  S.  W.  244.  It  follows,  therefore,  that 
the  court  erred  In  refusing  to  submit  the 
case  to  the  Jury  under  the  circumstances, 
and  instructing  a  verdict  for  the  defendants. 
And  It  would  seem  a  harsh  exercise  of  the 
court's  discretion  In  case  of  the  determlna- 
tlon  by  the  Jury  of  the  facts  favorable  to  a 
recovery  by  plaintiff  to  require  an  immediate 
payment  of  the  purchase  money,  but  the 
court  should  fix  a  reasonable  time,  in  view 
of  existing  conditions,  within  which  the 
plaintiff  is  required  to  comply  with  the  de- 
cree. 

For  the  error  Indicated,  the  Judgment  of 
the  court  below  Is  reversed  and  the  cause  re- 
manded. 

Reversed  and  remanded. 


HAMBURGER  ft  DRETLINO  Y.  THOBIAS. 

(Court  of  Civil  Appeals  of  Texas.    Mardi  81, 

1909.    Rehearing  Denied  April  28,  1909.) 

1.  BbOXEBS  (S  S4*)  —  CONTBACT  ot  Bkflot- 
MENT— AOIBOBITT  OONrSBBXD. 

Where  defendants  in  wrtthig  appointed 
plaintiff  their  agent  to  sell  the  lands  described 
for  not  leas  than  $12,000,  plaintiff  to  have  any 
sum  in  excess  of  that  amount  tor  which  he  sold 
the  property  out  of  the  first  payment,  defend- 
ants agreeing  to  furnish  an  abstract  showing 
a  clear  title  to  the  purchaser,  plaintiff,  in  or- 
der to  entitle  himself  to  compensation,  was 
bound  within  the  i>eriod  of  his  agency  to  pro- 
cure a  purchaser  able,  ready,  and  willing  to 
buy  on  the  very  terms  stipulated. 

[Ed.    Note.— For   other    cases,    see    Brokers, 
Cent.  Dig.  H  76-81;    Dec  Dig.  |  54.*] 

2.  VSNDOS  AMD  PUBOHABKB  (i  8*)— "OPTION." 

An  option  to  purchase  real  estate  is  a  con- 
tract by  which  the  owner  agrees  with  another 
that  the  latter  shall  have  the  right  to  buy  the 

Sroperty  within  a  specified  time,  but  the  owner 
oes  not  thereby  sell  the  property,  nor  agree 
to  do  so,  hut  merely  sells  the  right  or  privilege 
to  bay  at  the  election  of  the  opposite  i>arty. 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Cent.  Dig.  I  8;    Dec  Dig.  |  8.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  8,  pp.  6000-5002;    vol.  8,  p.  7780.] 


8.  Vkndos  and  Pubchabbb  (|  8*)  —  Option 

DisTiNouisHXD  mox  8ai& 
The  owners  of  certain  real  estate  at  the 
instance  of  their  broker  executed  a  writine  re- 
citing that  they  had  that  day  sold  to  B.  lor  a 
specified  cash  consideration  certain  described 
land  which  they  obligated  themselves  to  convey 
to  B.  on  his  paving  the  purchase  money  less 
the  sum  receipted  for,  defendants  further  agree- 
ing to  furnish  an  alMtract  of  title,  and,  it  the 
title  was  not  good  in  B.'s  opinion,  to  return  the 
earnest  money,  but,  if  the  title  in  bis  opinion 
was  good  and  the  property  was  not  taken  with- 
in 10  days  after  delivery  of  the  abstract,  the 
earnest  money  should  be  forfeited  to  defendants 
and  their  broker  equally  as  liquidated  damages. 
Held,  that  such  agreement  was  a  contract  of 
sale,  and  not  a  mere  option. 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  I  8 ;   Dec  Dig.  |  8.*] 

4.  Yendob    AND    Pttbchabkb    (I    842*)— CoN- 

TBACT   OF   SAXS— BBXACH   BT   VKND0B8. 

Where  the  damages  to  a  vendee  in  case  of 
the  vendors'  breach  of  the  contract  for  the  sale 
of  land  on  the  vendee  tendering  performance 
were  not  stipulated,  the  vendee  bad  his  election 
either  to  enforce  specific  performance  or  re- 
cover such  damages  as  he  had  sustained. 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Cent.  Dig.  |  1019;  Dec.  Dig.  i 
842.*] 

6.   VKNDOB  AND  PUBCHASEB  (|  842*)— FAILinK 

or  Tmx— Rights  or  Vendee— DAMAacs. 
Where  a  contract  for  the  sale  of  land  pro- 
vided for  a  restoration  of  the  purchase  money 
in  case  the  title  was  not  good  in  the  vendee's 
opinion,  the  vendee  on  determining  that  the  title 
was  defective  could  recover  the  earnest  money 
so  paid  with  interest  and  any  special  damages 
incurred  by  reason  of  having  been  induced  to 
make  the  contract. 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Dec  Dig.  |  842.*] 

6.  BbOKKBS   (I  67*)— DlFFEBENT  CONTKACT   BT 

PBiNCiFAif— BnccT  ON  Bbokkb'b  Compen- 
sation. 

Where  a  broker  had  contracted  for  a  speci- 
fied compensation  for  procuring  a  customer  on 
certain  terms,  and  be  procured  a  pnrcliaser  who 
agreed  to  purchase  under  terms  differing  from 
those  the  Broker  was  authorised  to  make,  and 
such  terms  as  modified  were  agreed  to  by  the 
principal  by  his  entering  into  a  written  con- 
trsct  of  sale  with  the  purchaser  embodying 
them,  the  broker  could  recover  his  stipulated 
compensation,  if,  through  his  principal's  failur« 
to  comply  with  the  conditions  he  nad  under- 
taken to  perform,  the  contract  was  not  con- 
summated. 

(Ed.  Note.— For  other  cases,  see  Brokers,  Cent. 
Dig.  H  68,  67,  72;    Dec  Dig.  I  57.*] 

7.  Bbokebb  (I  61*)— Right  to  CoMPENSATton 
— Failubx  or  Tnuc. 

Where  an  owner  holding  himself  out  as 
having  a  good  title  employs  a  broker  who  pro- 
cures a  purchaser,  and  a  binding  contract  of 
sale  Ib.  made  between  the  owner  and  the  pur- 
chaser, providing  for  a  good  title  or  a  title  good 
in  the  purchaser's  opinion,  and  the  purchaser 
thereafter  refuses  to  take  the  title  because  it  is 
defective  in  his  opinion,  the  broker  is  still  en- 
titled to  his  commissions. 

[Eld.  Note.— For  other  cases,  see  Brokers.  Cent. 
Dig.  II  77,  78,  92,  83 ;    Dec  Dig.  |  61.*] 

8.  Bbokbbb  (I  64*)— GoMPUcnoN  or  CoNTBAcr 
— Pubohabbb'b  Abiutt. 

Where  a  broker  has  procured  a  purchaser 
acceptable  to  the  seller  and  an  enforceable  writ- 
ten contract  is  made  between  them,  the  broker's 
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Where  a  land  contract  required  the  ven- 
dor* to  furnish  an  abstract  showing  a  good  title 
in  the  opinion  of  the  purchaser,  or,  if  the  title 
should  not  be  good  in  nis  opinion,  to  return  the 
earnest  money,  and  ther  title  was  rejected  and 
would  have  been  rvjectcd  br  lawyer*  generally, 
whether  the  abstract  showed  a  good  title  in  fact 
or  whether  the  seller*  bad  title  to  the  land  by 
limitation  was  not  material  to  the  right  of  the 
vendor**  brokers  to  commissions. 

[Ed.  Note.— For  other  cases,  see  Brokers, 
Cent.  Dig.  U  77,  78,  82,  93 ;  Dec.  Dig.  I  61.*] 

Appeal  from  District  Court,  Harris  Comi- 
ty;   Norman  G.  Klttrell,  Judge. 

Action  by  William  W.  Thomas  against 
Hamburger  ft  Dreyling.  Judgment  for  plain- 
tiff, and  defendants  appeal.    Affirmed. 

J.  W.  liockett,  for  appellants.  S.  H.  Bra- 
shear,  for  appellee. 

NEILIi,  J.    This  suit  was  brought  by  ap- 
pellee against  appellants  to  recover  the  sum 
of  $1,500  claimed  to  be  due  him  by  appel- 
lants   under   the  contract  set  out  In   our 
conclusions  of  fact  for  effecting  a  sale  of 
the  tract  of  land  mentioned  therein  to  Jas. 
A.  Baker,  Jr.,  upon  terms,  though  different 
in  some  respects  from  those  embodied  In  the 
contract,  which  were  accepted  by  the  appel- 
lants, as  shown  by  the  written  agreement  ex- 
ecuted by  them  and  Baker  on  December  8, 
1905,  which  agreement  is  also  Incorporated 
in  our  conclusions.    The  defendants  answer- 
ed by  general  and  special  exceptions  to  plaln- 
tlfTs    petition    and   a    general   denial,   and 
pleaded  specially  that,  in  addition  to  a  clear 
record  title  to  the  premises,  their  title  there- 
to was  perfect  under  the  several  statutes  of 
limitation;    that,  If  their  title  was  in  any 
way  defective,  plaintiff  knew  of  such  defect, 
undertook  to  make  the  sale  under  his  con- 
tract with  them  with  full  knowledge  of  such 
defect,  and  took  the  risk  of  a  sale  being  de- 
feated by  reason  thereof;    and  that.  If  the 
plaintiff  ever  complied  with  his  contract  in 
finding  and  procuring   a   purchaser   ready, 
willing,  and  able  to  buy,  he  afterwards,  with- 
out defendants'  consent,  released  such  pur- 
chaser from  his  contract,  etc.    Defendants' 
exceptions  to  plalntifiTs  petition  were  over- 
ruled, and  the  case  was  tried  before  a  Jury 
to  whom  special  Issues  were  submitted,  and 
ntmn  the  verdict  returned  Judgment  was  en- 
tered in  favor  of  the  plaintiff  for  the  amount 
■ned  for,  principle,  and  Interest 

Conclusions  of  Fact 

The  contract  between  plaintiff  and  defend- 
ants is  as  follows:  "Houston,  Texas.  Sept 
5th,  1905.  Wm.  W.  Thomas,  Houston,  Texas. 
Ton  are  hereby  appointed  sole  agent  to  sell 
the  following  described  property,  to  wit:  The 


(now  occupied  by  George  Raphael)  for  the 
sum  of  twelve  thousand  ($12,000.00)  <><>/ioo 
dollars,  on  terms  as  follows:  For  all  cash  or 
any  other  terms  desired  by  purchasers,  if 
same  are  satisfactory  to  us.  The  time  for 
which  this  exclusive  agency  shall  run  Is  four 
months  from  date  hereof,  expiring  January 
Sth,  1906.  It  Is  agreed  that  should  said  Wm. 
W.  Thomas  sell  the  above-described  property 
within  the  time  given,  be  shall  receive  what- 
ever sum  In  excess  of  $12,000.(X)  be  may  sell 
property  for  out  of  the  first  payment  made 
by  purchaser.  An  abstract  of  title  up  to 
date  of  sale  and  clear  title  to  purchaser  to 
be  furnished  by  the  undersigned.  Taxes  paid 
to  December  81,  1905,  lncluBlv&  No  plat  to 
be  placed  of  record  until  expiration  of  this 
agreement  \i  cash  balance  1,  2  &  8  years 
6%  interest  or  [erased  before  signing].  Ham- 
burger &  Dreyling.  Accepted:  Wm.  W. 
Thomas." 

This  Is  the  contract  of  sale  effected  by 
Thomas  to  James  A.  Baker,  Jr.:  "Houston, 
Texas,  December  13,  1905.  Received  of 
James  A.  Baker,  Jr.,  through  the  hands  of 
W.  W.  Thomas  the  sum  of  one  thousand 
($1,000.00)  dollars  as  part  iMiyment  of  the 
purchase  money  for  the  following  described 
property  situated  on  the  south  side  of  Buf- 
falo Bayou,  in  the  city  of  Houston,  Harris 
county,  Texas,  to  wit:  The  westerly  one-half 
of  ten-acre  lot  87  of  the  Jas.  8.  Holman  sur- 
vey (less  that  part  heretofore  sold  by  us  to 
Ralford,  now  occupied  by  George  Raphael, 
and  comprising  about  two  lots),  together  with 
all  Improvements  thereon,  which  property  we 
have  this  day  sold  to  said  Baker,  his  heirs 
and  assigns  for  the  full  sum  of  thirteen  thou- 
sand five  hundred  ($18,500.00)  dollars  cash. 
Upon  payment  of  the  purchase  money,  $13,- 
600.00,  less  the  amount  herein  receipted  for, 
we  agree  to  convey  or  cause  to  be  conveyed 
to  the  said  Baker  by  good  and  sufficient 
warranty  deed  the  above  described  property. 
We  hereby  agree  to  furnish  within  ten  days 
from  this  date  a  complete  abstract  of  the 
above  described  property  certified  to  date. 
If  the  title  to  said  property  is  not  good  in 
the  opinion  of  the  said  Baker,  then  the  $1,- 
000.00  herein  receipted  for  shall  be  return- 
ed to  him,  but  If  the  title  to  said  property 
In  bis  opinion  is  good  and  said  property  Is 
not  taken  within  ten  days  from  delivery  of 
complete  abstract  of  title  of  the  property  to 
him,  then  the  $1,000.00  herein  receipted  for 
shall  be  forfeited  to  W.  W.  Thomas  and  our- 
selves equally  as  liquidated  damages,  and 
this  receipt  shall  then  be  null  and  void,  and 
all  parties  herein  named  released.  In  the 
event  the  title  to  said  property  Is  approved 
by  said  Baker,  we  agree  to  convey  the  same 
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to  him  upon  payment  of  the  purchase  money 
by  deed  containing  covenants  of  general  war- 
ranty. The  said  Baker  shall  also  have  the 
right  at  his  election  to  waive  any  defects 
that  may  be  found  In  the  title  to  the  prop- 
erty and  accept  a  deed^from  us  for  the  same, 
upon  payment  by  him  of  the  purchase  money. 
Witness  our  hands  in  duplicate  the  day  and 
year  first  above  written.  [Signed]  L.  A. 
Hamburger.  Gus  Dreyllng.  Jas.  A.  Baker, 
Jr." 

The  execution  of  these  written  instruments 
la  undisputed. 

The  flndiogs  of  the  Jury  upon  the  special 
Issues  submitted  to  It  are  as  follows:  (1) 
The  defendants  did  not  furnish  Baker  with 
evidence  of  such  possession  of  the  property 
as  would  give  title  by  limitation;  (2)  that 
the  plalntlfT  procured  the  execution  by  James 
A.  Baker  of  the  contract  dated  December  18, 
1905;  (8)  that  defendants  L.  A.  Hamburger 
and  Gns  Dreyllng  agreed  to  and  signed  said 
contract  of  December  13,  1905;  (4)  that 
Baker  examined  the  title  on  the  abstracts 
furnished  by  Hamburger  &  Dreyllng,  and, 
upon  such  examination,  found  the  title  there- 
to was  not  good  in  his  opinion;  (jS)  that 
Hamburger  &  Dreyllng  never  produced  any 
evidence  to .  Baker  showing  the  title  to  be 
good  in  his  opinion;  (6)  that  at  the  time 
tbe  title  was  examined  by  Baker  such  title, 
by  reason  of  such  failure  to  show  a  good 
Judgment,  was  not  such  a  one  as  that  It 
would  have  been  approved  in  the  opinion  of 
lawyers  generally;  (7)  that  at  the  time  and 
after  Baker  examined  said  title  he  was  able, 
willing,  and  ready  to  pay  the  agreed  price 
and  take  the  land,  if  the  title  bad  been  good 
In  his  opinion;  (8)  that  at  the  time  and 
after  Baker  examined  said  title  he  was  able, 
willing,  and  ready  to  pay  the  agreed  price 
and  take  the  land  If  the  title  had  been  such 
that  it  would  have  been  approved  in  the 
opinion  of  lawyers  generally ;  (0)  that  Ham- 
burger &  Dreyllng  did  not  furnish  or  offer 
to  furnish  Baker  any  evidence  that  John 
Fitzgerald  was  a  resident  or  citizen  of  Texas 
at  the  time  the  Judgmeiit  was  rendered 
against  him  in  favor  of  Lee  Pennington; 
and  (10)  that  Hamburger  &  Dreyllng  did  not 
ofter  to  furnish  Baker  any  evidence  of  title 
except  that  contained  in  the  abstracts  which 
had  been  otTered  in  evidence. 

In  explanation  of  the  two  last  special  find- 
ings of  the  jury,  we  will  say  that  the  ab- 
stract of  title  furnished  by  the  plaintiffs  to 
Baker  showed  a  complete  chain  of  title  from 
tbe  sovereignty  of  the  soil  down  to  them- 
selves; 1.  e.,  if  the  link,  which  consisted  of 
a  deed  to  W.  R.  Baker  made  by  virtue  of  an 
execution  sale  upon  a  Judgment  rendered  In 
the  district  court  of  Harris  county,  Tex., 
In  1852,  in  favor  of  Lee  Pennington  against 
John  Fitzgerald  personally,  it  appearing  from 
the  abstract  that  service  on  Eltzgerald  was 
obtained  by  publication,  it  not  being  shown 
<the  record  in  the  case  being  lost)  whether 


Fitzgerald  was  either  a  resident  or  citizen 
of  the  state  of  Texas,  was  good,  and  it  was 
because  thjs  link  might  not  be  good  that 
James  Baker  declined  to  consummate  his 
purchase,  his  opinion  being  that,  if  at  the 
time  Fitzgerald  was  sued  he  was  a  nonresi- 
dent of  the  state  of  Texas,  his  title  was  not 
divested  by  virtue  of  the  sherifTs  deed  made 
to  W.  B.  Baker  by  virtue  of  the  sale  made 
under  execution  Issued  on  said  Judgment. 

The  special  Issues  were  submitted  by  the 
court  after  a  charge  correctly  enunciating 
the  principles  of  law  applicable  to  the  facts 
pertaining  to  them;  and,  as  the  evidence 
fully  warrants  the  Jury's  findings  upon  all 
of  them,  we  adopt  and  make  the  verdict  our 
findings  of  fact  upon  such  issues,  which  are 
the  only  (wea  controverted. 

Conclusions  of  Law. 

The  principles  of  law  which  are  deemed 
applicable  by  appellants'  counsel  to  the  case 
are  presented  under  numerous  assignments 
of  error,  urged  with  great  ability,  and  sup- 
ported by  a  wealth  of  authorities.  Appel- 
lee's counsel,  while  not  combating  the  prin- 
ciples of  law  contended  for  by  appellants 
nor  the  soundness  of  the  authorities  urged 
in  support  of  them,  contends  that  the  prin- 
ciples of  law  urged  by  their  counsel  are  in- 
applicable to  the  case;  and  has  presented 
in  reply  the  principles  of  law  he  deems  ap- 
plicable, adduced  numerous  authorities  in 
support  of  them,  and  has  presented  them 
■with  such  force  as  to  convince  this  court 
that  appellants  are  wrong  and  he  Is  right  in 
all  his  contentions.  While  It  would  be  pleas- 
ing to  the  writer  to  take  up  and  discuss 
seriatim  the  numerous  propositions  and 
counter-propositions  advanced  by  counsel  for 
either  party  under  the  several  assignments, 
unfold  the  authorities  cited  in  support  of 
them,  and  give  at  length  the  reasons  which 
have  induced  the  court  to  conclude  against 
appellants  and  hold  with  the  appellee,  tbe 
time  he  can  give  to  the  disposition  of  this 
appeal  denies  him  the  pleasure  of  the  labor ; 
nor  is  It  deemed  necessary  by  the  court  to 
a  proper  disposition  of  the  case  that  it 
should  be  done:  for  it  is  thought  that  an 
analysis  of  the  contract  between  appellants 
and  appellee  and  of  the  one  between  them 
and  Baker,  both  of  which  are  embodied  In 
our  conclusions  of  fact,  and  an  exposition  of 
the  law  applicable  to  them  and  to  what  was 
done  under  them  by  the  parties  to  this  ac- 
tion and  by  Mr.  Baker,  will  cover  every  ques- 
tion raised  by  the  assignments  essential  to 
a  proper  disposition  of  the  case  and  demon- 
strate that  it  was  correctly  disposed  of  In 
the  court  below.  By  the  instrument  of  Sep- 
tember 5, 1906,  the  defendants  appointed  the 
plaintiff  their  exclusive  agent  for  the  period 
of  four  months  from  its  date  to  sell  the 
lands  described  therein  tor  not  less  than 
$12,000;  it  being  agreed  that.  If  Thomas 
should  sell  the  property  within  the  period  ot 
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bis  agency,  he  should  hare  whatever  snm  In 
excess  of  $12,000  be  sold  the  property  out 
of  the  first  payment  made  by  the  purchaser, 
appellants  asreehkg  to  furnish  an  abstract 
of  title  np  to  date  of  sale  and  clear  title  to 
purchaser.  The  meaning  of  this  agreement 
is  too  clear  for  construction.  Citation  of 
authorities  is  unnecessary  to  show  that,  to 
entitle  the  plaintiff  to  the  compensation  stip- 
ulated for  effecting  a  sale  alone  under  the 
authority  conferred  by  it,  he  must  hare 
within  the  period  of  his  agency  procured  a 
purchaser  able,  ready,  and  willing  to  buy 
upon  the  very  terms  stipulated.  Iiooklng  to 
this  writing  alone,  Thomas  could  do  nothing 
which  it  did  not  expressly  authorize.  It 
was  his  letter  of  attorney,  and  all  the  power 
he  had  was  written  in  It  If,  without  more, 
he  did  anything  short  of  m:  beyond  it,  such 
acts,  while  they  might  in  certain  events  ren- 
der  him  liable  for  damages,  would  not  bind 
the  defendants,  or  adversely  affect  anyone 
else.  It  is  equally  apparent  that  the  other 
writing.  Incorporated  in  the  conclusions  of 
facts,  had  It  been  made  between  the  plain- 
tiff and  Baker  without  the  approval  or  ac- 
quiescence of  the  defendants,  would  show 
such  an  excess  of  or  departure  from  his 
authority  by  Thomas  as  to  render  the  in- 
strument inoperative  and  absolutely  void. 
If  such  were  the  case,  it  would  bind  neither 
defendants  nor  Baker,  nor  could  plaintiff  re- 
cover anything  for  doing  what  be  had  no 
authority  whatever  to  do.  But  such  Is  not 
the  case.  The  writing,  though  procured  by 
the  plaintiff,  was  executed  by  the  defend- 
ants themselves  as  well  as  by  Baker.  That 
it  is  an  executory  contract  of  sale  based  up- 
on a  valid  consideration  is  apparent  from  the 
face  of  the  writing.  We  say  it  is  an  execu- 
tory contract  of  sale  because  it  recites  the 
payment  by  Baker  and  the  receipt  by  Ham- 
burger &  Dreyling  of  $1,000  as  part  payment 
of  the  purchase  money  for  the  land.  After 
the  description  then  follows  this  declaration: 
"Which  property  we  [L.  A.  Hamburger  and 
Gus  Dreyling]  have  this  day  sold  to  said 
Baker,  bis  heirs  and  assigns,  for  the  full  sum 
of  ♦  ♦  *  $13,500  dollars  cash."  Then 
follows  the  stipulation  of  the  defendants'  ob- 
ligation to  convey  the  land  to  Baker  upon 
his  paying  the  purchase  money  of  $13,500, 
less  the  sum  receipted  for.  Then  follows 
the  stipulation  of  defendants'  agreements  to 
furnish  abstract  of  title,  and  that,  if  title  to 
the  property  is  not  good  in  the  opinion  of 
Baker,  they  will  return  the  $1,000  they  re- 
ceived from  blm,  and  that,  if  the  title  in 
his  opinion  is  good  and  the  property  Is  not 
taken  within  10  days  from  delivery  of  com- 
plete abstract  of  title,  then  the  $1,000  re- 
ceipted for  shall  be  forfeited  to  Thomas 
and  defendants  equally  as  liquidated  dam- 
ages, etc. 

This  is  not  a  mere  "option,"  by  which  is 
meant  a  contract  by  which  the  owner  of 
property  agrees  with  another  person  that  he 


shall  have  the  right  to  buy  his  property 
within  a  certain  time.  By  this  the  owner 
does  not  sell  his  property  nor  agree  to  sell 
it,  but  sells  simply  the  right  or  privilege  to 
buy  at  the  election  of  the  other  party.  Ide 
V.  Leiser,  10  Kont  5,  24  Pac.  695,  24  Am.  St. 
Rep.  17;  Hopwood  v.  McCausland,  120  Iowa, 
218,  94  N.  W.  469;  McMillan  v.  Philadelphia 
Co.,  169  Pa.  142,  28  Atl.  220.  But,  as  Is  be- 
fore said,  it  is  a  contract  of  sale.  It  shows 
a  contract  which,  upon  its  breach  by  either 
party,  the  other  can  enforce.  If,  In  the 
opinion  of  Baker,  the  title  was  good,  and  be 
failed  to  take  the  land,  the  $1,000  paid  by 
him  was  forfeited  to  defendants  and  Thomas 
as  liquidated  damages.  "Liquidated  dam- 
ages for  what?"  Why,  simply  for  Baker's 
breach  of  the  contract  In  failing  to  take  the 
land.  The  damages  to  either  party  for  its 
breach  could  be  fixed  by  a  stipulation  in  the 
contract,  though  the  damages  to  the  other 
was  not.  Beauchamp  v.  Couch  (decided  by 
this  court  on  the  17th  Inst.)  117  S.  W.  924. 
The  damages  to  Baker  which  might  have  en- 
sued from  a  breach  of  the  contract  on  the 
part  of  Hamburger  &  Dreyling  In  falling  to 
make  him  a  deed  of  conveyance  upon  his 
tendering  performance  of  his  part  of  the . 
agreement  not  being  stipulated  in  the  con- 
tract, he  could  have,  at  his  election,  either 
enforced  specific  performance  of  the  contract 
or  recovered  such  damages  as  be  may  have 
sustained.  But,  the  defendants  having  fail- 
ed to  furnish  an  abstract  showing  a  title 
good  in  Baker's  opinion,  he  was  under  the 
agreement  entitled  to  a  restoration  of  the 
part  of  the  purchase  money  he  had  already 
paid.  This  he  could  have  recovered  with  in- 
terest, and  such  special  damages  as  he  may 
have  incurred  by  reason  of  having  been  in- 
duced to  enter  Into  the  contract  had  there 
been  no  stipulation  for  its  return.  Clifton 
v.  Charles  (Tex.  Civ.  App.)  116  S.  W.  120. 

What,  then  under  the  law  and  facts,  were 
plaintiff's  rights  as  against  the  defendants  by 
reason  of  their  failure  to  consummate  their 
contract  of  sale  with  Baker?  As  has  been 
seen,  he  was  their  exclusive  agent 'at  the 
time  they  signed  the  contract  with  Baker  as 
the  purchaser  of  the  land  to  sell  the  same 
upon  terms  stated  in  the  writing  creating 
such  agency;  that,  though  the  terms  of  the 
sale  he  effected  with  Baker  differed  materi- 
ally from  those  expressed  in  his  appointment, 
the  defendant  agreed  to  the  alteration  of  the 
terms  by  signing  the  contract  of  sale;  that 
the"  terms  which  fixed  the  amount  of  plain- 
tiff's compensation  in  the  event  the  sale  was 
consummated  in  accordance  with  the  contract 
with  Baker  were  in  no  way  changed,  altered, 
or  affected  thereby ;  that  Baker  was  able, 
ready,  and  willing  to  buy  the  land  upon  the 
terms  agreed  upon,  if  in  his  opinion  the  ab- 
stract furnished  showed  a  title  which  was 
good;  that  the  abstract  furnished  did  not 
show  a  title  which  in  his  opinion  was  good; 
tiiat  his  opinion  was  real  and  founded  upon 
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such  opinion  was  such  as  any  good  lawyer 
would  have  formed  without '  further  data 
than  was  disclosed  by  the  abstract;  that 
Baker  would  have,  in  fact,  completed  his  pur- 
chase had  the  defendants  compiled  with  their 
agreement  showing  a  title  to  the  land  which 
was  good  in  his  opinion;  and  that  the  com- 
pensation for  plalntlfTs  services  under  his 
contract  of  agency  for  procuring  Baker  as  a 
purchaser  able,  ready,  and  willing  to  buy  the 
land  upon  terms  agreed  to  by  the  defendants 
would,  bad  it  not  been  for  defendant's  failure 
to  comply  with  their  agreement  to  furnish  an 
abstract  showing  a  title  good  In  Baker's  opin- 
ion, have  been  $1,000.  If  Baker  had  arrived 
at  the  opinion  that  the  title  was  good  and  re- 
fused to  take  the  land,  plaintiff's  compensa- 
tion would  have  been  $S00  of  the  $1,000  paid 
by  Baker  as  part  of  the  purchase  money, 
which  was  stipulated  should,  in  such  event, 
be  forfeited  to  defendants  and  him  as  liqui- 
dated damages.  This  is  stipulated  in  the  con- 
tract between  defendants  and  Baker,  and 
.  shows  that  defendants  recognized  plaintiff  as 
the  procuring  cause  of  the  contract  of  sale. 
Can  it,  then,  be  said  that,  if  the  contract  of 
sale  had  been  fully  consummated  by  the  par- 
ties, plaintiff  would  not  have  been  entitled 
to  any  compensation  at  all  for  procuring  the 
purchaser?  To  put  the  question  is  to  answer 
It  in  the  negative.  How,  then,  would  the 
amount  of  his  compensation  have  been  deter- 
mined? Clearly  by  his  contract  of  agency, 
which  entitled  him  to  whatever  excess  of  $12,- 
OOO  he  sold  the  property  for.  The  rule  seems 
to  be  well  settled  that  where  a  real  estate 
broker  has  contracted  for  a  certain  compen- 
sation for  procuring  a  customer  to  purchase 
on  certain  terms  and  conditions,  and  he  pro- 
cures a  purchaser  who  agrees  to  purchase 
under  modified  terms  and  conditions  differ- 
ing from  those  the  agent  was  authorized  by 
his  principal  to  make,  and  such  terms,  as 
modified,  are  agreed  to  by  the  owner  of  the 
property  by  bis  entering  into  a  written  con- 
tract of  sale,  embodying  the  modified  terms 
and  conditions,  with  the  purchaser,  the  bro- 
ker is  entitled  to  bis  compensation  as  stipu- 
lated In  his  contract  of  agency,  if  through 
the  failure  of  his  principal  to  comply  with 
the  terms  and  conditions  he  has  undertaken 
on  his  part  to  perform  and  comply  with  the 
contract  of  sale  is  not  consummated.  Graves 
V.  Bains,  78  Tex.  94,  14  S.  W.  256;  Conkllng 
V.  Krakauer,  70  Tex.  739,  11  S.  W.  117 ;  Hahl 
V.  WIckes,  44  Tex.  Civ,  App.  76,  97  S.  W.  838; 
McDonald  v.  Cablness  (Tex.  Civ.  App.)  98  S. 
W.  943;  Id.,  100  Tex.  615,  102  S.  W.  721; 
West  V.  Thompson  (Tex.  Civ.  App.)  106  S.  W. 
1134;  Stewart  V.  Mather,  32  Wis.  344 ;  Glid- 
er V.  Davis,  137  N.  T.  504,  33  N.  B.  590,  20 
L.  R.  A.  398;  Lockwood  v.  Halsey,  41  Kan. 
166,  21  Pac.  98;  Gelatt  v.  Ridge,  117  Mo.  553, 
23  S.  W.  884.  38  Am.  St  Bep.  683;   Smith  T. 


and  brings  the  seller  and  purchaser  together, 
and  a  definite  and  binding  contract  is  enter- 
ed into  between  them  to  consummate  the 
sale  upon  the  terms  and  price  agreed  to  by 
the  seller,  if  the  title  is  good,  the  broker  is 
entitled  to  his  commissions,  although  no  sale 
be  effected  because  of  a  defect  In  the  title. 
Brackenridge  v.  Claridge,  91  Tex.  627,  44  S. 
W.  819,  43  L.  R.  A.  593;  Albrltton  v.  First 
Nat  Bank,  38  Tex.  Civ.  App.  614.  86  S.  "W. 
646;  Berg  v.  Street  Ry.,  17  Tex.  Civ.  App. 
291,  42  8.  W.  647,  43  S.  W.  929;  Strlngfellow 
V.  Powers,  4  Tex.  Civ.  App.  199,  23  S.  W.  813; 
Parker  v.  Walker,  86  Tenn.  566,  8  S.  W.  391. 
We  apprehend  that  the  same  principle  is  ap- 
plicable when  the  seller  contracts  with  the 
buyer  to  furnish  him  an  abstract  showing  a 
title  good  in  the  latter's  opinion,  and  it 
proves,  as  In  this  case,  not  to  be  good  In 
his  opinion.  There  was  no  fraud,  coercion, 
or  undue  Influence  practiced  or  exercised  by 
Thomas  upon  the  defendants  alleged  or  prov- 
ed as  an  Inducement  for  thetr  entering  Into 
the  agreement  to  furnish  an  abstract  show- 
ing a  title  good  in  the  opinion  of  Baker. 
This  stipulation  In  the  agreement  was  pure- 
ly voluntary  on  their  part  They  were  free 
to  make  it  a  part  of  their  obligation  or  not 
Just  as  they  pleased.  But  having  made  It 
they  were  liable  for  the  consequences  of  Its 
breach.  Watklns  Ld.  Co.  v.  Thetford,  43  Tex. 
Civ.  App.  636,  96  S.  W.  72;  Leuschner  v. 
Patrick  (Tex.  Civ.  App.)  103  S.  W.  664.  Un- 
der the  decision  Just  cited  it  made  no  differ- 
ence, so  far  as  the  broker  was  concerned,  aft- 
er he  had  procured  a  purchaser  acceptable  to 
the  seller  and  a  written  contract  of  sale  had 
been  entered  into  by  them,  whether  the  pur- 
chaser was  able  to  pay  for  the  land  or  not 
for  in  either  event  the  agent  was  entitled  to 
his  commission.  It  would  seem  a  fortiori 
that  in  this  case,  after  the  defendants  bad 
entered  into  the  written  contract  with  Baker, 
it  would  make  no  difference  to  Thomas 
whether  they  were  able  to  furnish  Baker 
with  an  abstract  showing  a  title  good  in  bla 
opinion  or  not  As  to  their  ability  to  con- 
form to  this  condition  was  a  matter  for  them, 
and  not  Thomas,  to  determine.  He  had 
procured  a  purchaser  able,  ready,  and  willing 
to  buy  upon  terms  agreed  upon  by  the  par- 
ties, and  was  no  more  responsible  for  defend- 
ants' Inability  to  comply  with  their  undertak- 
ing than  he  would  have  been  if  Baker  had 
been  unable  to  perform  his.  In  either  event 
plaintiff  would  be  entitled  to  his  compensa- 
tion. It  made  no  difference  whether  the  ab- 
stract showed  a  good  title  or  whether  de- 
fendants bad  title  to  the  land  by  limitation 
or  not;  for.  If  it  was  not  good  in  Baker's 
opinion,  he  could  refuse  to  take  the  land  and 
recover  the  part  of  the  purchase  money  ha 
had  paid.    Greer  t.  International  Stockyards 
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Co.,  43  Tex.  Civ.  App.  870,  96  8.  W.  79; 
Smith  T.  Lander  (Tex.  Civ.  App.)  106  8.  "W. 
703. 

Hence  we  conclude  that  ander  tbe  law  and 
facts  the  plaintiff  had  the  right  as  against 
defendants  to  recover  of  them  the  $1,500  sued 
for.  The  Judgment  of  the  district  court  In 
Thomas'  favor  for  such  sum  being  In  accord- 
ance with  such  right,  and  there  being  no  er- 
ror assigned  which  would  authorize  its  re- 
versal. It  Is  affirmed. 


McMIIXION  V.  COOK. 

(Court  of  cavil  Appeals  of  Texas.    April  7, 1909. 

Behearing  Denied  April  28,  1909.) 

1.  TbIAL  (I  261*)— iHBfTBUCTIONB— DIVISIOK  OF 

CoMinssioR— Thbobt  or  Causx. 

Where  plaintUTs  petition  pleaded  an  ex- 
press contract  to  pay  plaintiff  one-half  commis- 
sion on  the  sale  of  certain  real  estate,  defend- 
ant was  not  entitled  to  have  the  cause  submit- 
ted on  the  theoiy  of  implied  contract  and  quan- 
tum meruit. 

[Bd.  Note.— For  other  cases,  see  Trial,  Dec. 
Dig.  }  251.*] 

2.  WiTNCSSES    (§    357*)— IKPKACHMXNT— GEN- 
EBAL   RXPXn'ATION. 

A  question  asked  a  witness  as  to  whether 
he  was  acquainted  with  defendant's  general  rep- 
utation for  truth  and  veracity  in  tbe  community, 
counsel  stating  that  bv  general  reputation  he 
meant  the  general  opinion  in  the  community  in 
the  range  of  defendant's  acquaintanceship,  was 
intelligible  and  substantially  proper. 

[Ed.   Note.— For  other  cases,  see  Witnesses, 
Dec.  Dig.  I  357.»] 

3.  WrriTEssEs  ({  358*)—Iiii»xachmi:nt— Cross - 

EXAHIRATIOR  Of  IMPEAOHINO  WITNEBS. 

Where  an  impeaching  witness  was  asked 
concerning  defendant's  general  reputation  for 
truth  and  veracity,  defendant's  counsel  was  en- 
titled to  cross-examine  the  witness  concemlne 
tbe  basis  of  the  witness'  opinion  before  be  tiao 
been  permitted  to  testify  tnat  defendant's  rep- 
utation was  bad. 

[Ed.   Note.— For  other  cases,  see  Witnesses, 
Dec.  Dig.  i  358.*] 

4.  Tbial  (I  412*)— Waivex  or  Ebbob. 

Error  in  tbe  court's  refusal  to  permit  tbe 
immediate  cross-examination  of  an  impeaching 
witness,  before  permitting  the  witness  to  testify 
tlMt  defendant's  reputation  was  bad,  was  waived 
wliere  defendant's  counsel  made  no  attempt  to 
cross-examine  the  witness  when  an  opportunity 
was  afforded  liim  to  do  so. 

[Ed.  Note.— For  other  cases,  see  Trial,  Dec. 
Dig.  i  412.»] 

6.  Witnesses  (}  368*)— Cxoss-Exahination— 

coixatebai.  matteb. 

Where  a  witness  had  testified  to  impeach- 
ing circumstances  against  defendant,  and  stated 
that  the  witness  and  defendant  had  always  been 
on  good  terms  until  defendant  had  told  a  lie  on 
witness*  son,  a  further  question  asked,  as  to 
what  it  was  defendant  bad  told  that  was  a  lie, 
was  immaterial  and  collateral. 

[Ed.   Note.— For  other  cases,  see  T^tnesses, 
Dec.  Dig.  I  358.*] 

e.   WrlNKSSES  ({  336*)— IMFEACHMENT— CbOSS- 
EXAlflRATIOR. 

A  witness,  after  testifying  against  defend- 
ant's general  reputation  for  truth  and  veracity, 
stated  on  cross-examination:  "When  I  say  I 
am  acquainted  with  his  reputation  for  truth  and 


veracity,  and  that  it  is  bad,  I  base  my  judgment 
on  what  other  people  say.  In  fact  It  is  be- 
cause he  did  not  tell  me  the  truth  just  that 
one  time."  Held,  that  the  court  did  not  err  in 
refusing  to  strike  out  the  witness'  testimony  on 
the  ground  that  it  was  based  on  bis  own  knowl- 
edge. 

[Ed.  Note.— For  other  cases,  see  WitnessesL 
Cent.  Dig.  Sf  1154-1156;  Dec.  Dig.  S  355.*] 

7.  Tbial  (I  103*)— Rbceptioh  op  Evidence— 

EXCEFTIORS— FOBH. 

A  bill  of  exceptions  to  the  exclusion  of  tes- 
timony should  state  wltat  it  was  expected  tbe 
witness  would  answer,  and  the  objections  to  tbe 
testimony. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  }  256;   Dec.  Dig.  }  103.*] 

8.  Witnesses   (|   357*)- Impeachment— Gew- 
bbal  rxputation. 

The  question:  "Are  you  acquainted  with 
bis  (defendemt's)  general  reputation  for  truth 
and  veracity  out  there?  I  mean  general  reputa- 
tion, wltat  tbe  people  generally  say  about  him?" 
—was  not  objectionable  as  calling  for  tbe  opin- 
ion of  the  public  about  plaintiff  m  any  and  all 
matters,  and  not  as  to  truth  and  veracity  merely. 
[Ed.  Note.— For  other  cases,  see  Witnesses, 
Dec.  Dig.  f  857.*] 

Appeal  from  Montague  County  Court;  Geo. 
8.  March,  Judge. 

Action  by  J.  W.  Cook  against  G.  W.  Mc- 
Mllllon.  Judgment  Tor  plaintiff,  and  de- 
fendant appeals.     Affirmed. 

Speer  &  Weldon,  for  appellant  W.  S. 
Jamaeson,  for  appellee. 

JAMES,  C.  J.  The  petition  of  J.  W.  Cook 
states  a  case  of  an  express  contract  on  the 
part  of  appellant  to  pay  him  one-half  of  a 
certain  commission  In  the  sale  of  certain 
real  estate.  Plaintiff  alleged  that  defendant 
was  agent  for  the  sale  of  tbe  land  and 
agreed  with  plaintiff  that  If  plaintiff  found 
a  purchaser  be  would  pay  plaintiff  a  sum  of 
money  equal  to  one-half  of  bis  5  per  cent 
commission,  and  that  plaintiff  found  and 
brought  him  a  purchaser  who  bought  the 
land,  etc. 

The  action  being  based  upon  allegation  of 
an  express  agreement  and  for  a  stipulated 
sum,  appellant  had  no  right  to  a  submis- 
sion of  a  case  upon  the  theory  of  implied 
contract  and  quantum  meruit.  Consequently 
the  charge  complained  of  by  the  eleventh 
assignment  was  not  incorrect 

The  first  assignment  of  error  is  overruled. 
The  witness  Young  was  asked  the  question: 
"Are  yon  acquainted  with  his  (appellant's) 
general  reputation  for  truth  and  veracity  in 
that  community,  and  by  his  general  reputa- 
tion I  mean  the  general  opinion  in  the  com- 
munity in  the  range  of  his  acquaintance- 
ship?" The  proposition  in  the  brief  is  that: 
"When  this  question  was  asked,  appellant's 
counsel  believed  the  witness  would  attempt 
to  respond  with  an  answer  based  upon  some 
other  opinion  in  the  neighborhood  than  that 
of  appellant's  general  reputation  for  truth 
and  veracity  and  should  have  been  permit- 
ted to  cross-examine  the  witness  as  to  what 
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he  proposed  to  base  his  opinion  upon,  be- 
fore permitting  him  to  testify  that  his  gen- 
eral reputation  was  bad."  The  question  put 
to  the  witness  could  not  be  understood  oth- 
erwise than  as  an  inquiry  into  the  general 
reputation  of  the  party,  or  general  opinion 
of  the  party,  in  the  community  of  the  pai^ 
ty's  residence  or  acquaintanceship.  The 
question  was  in  Intelligible  and  substan- 
tially proper  form.  Appellant's  proposition 
relied  on  Is  aboTe  stated.  The  proposition  is 
a  correct  one,  and  it  was  error  to  refuse  to 
allow  counsel  the  opportunity  at  that  time 
to  test  bis  qualification.  The  rule  of  prac- 
tice is  well  settled  in  this  state,  for  to  al- 
low the  witness  to  give  the  testimony  and 
permit  counsel  to  develop  the  witness'  dis- 
qualification only  in  a  cross-examination 
after  the  testimony  ia  in  would,  as  stated 
in  Johnson  v.  Brown,  61  Tex.  77,  place  the 
party  at  the  disadvantage  of  having  an  Im- 
pression prematurely  made  on  the  minds  of 
the  jury,  which  neither  the  charge  of  the 
court  nor  the  remarks  of  counsel  could  en- 
tirely remove.  See,  also,  for  rule,  Clapp  t. 
Engledow,  72  Tex.  256,  10  8.  W.  492.  But 
should  the  judgment  be  reversed  for  such 
error,  when  it  appears  that  counsel  failed 
to  make  any  cross-examination  wliatever  of 
the  witness?  If  he  had  done  this,  and  de- 
veloped what  he  expected  be  would  have 
developed  through  a  preliminary  examina- 
tion, he  might  have  had  the  testimony  of 
the  witness  stricken  out  by  the  court,  and 
at  all  events  the  result  of  the  trial  might 
have  been  different.  It  seems  to  us  that 
where  a  party  is  placed  at  a  disadvantage 
by  an  erroneous  ruling  of  the  court,  and  be 
possesses  some  means  calculated  to  avoid 
the  consequences  of  the  ruling,  he  ought  not 
to  be  heard  to  complain  of  it  where  he  has 
made  no  effort  to  make  use  of  such  means. 
We  therefore  overrule  the  assignment. 

Second  assignment:  The  proposition  is: 
"Witness  T.  H.  Lawrence  had  testified  to 
impeaching  circumstances  against  appellant 
and  had  stated  be  and  appellant  had  always 
been  on  good  terms  until  the  latter  had  told 
a  lie  on  his  son,  and  then  appellant  should 
have  been  permitted  to  ascertain  more 
about  the  transaction  to  the  end  that  the 
jury  might  determine  whether  or  not  wit- 
ness' animosity  for  appellant  and  his  knowl- 
edge of  this  old  transaction  had  induced 
him  to  swear  that  appellant's  reputation  for 
troth  and  veracity  was  bad."  What  was 
sought  to  be  asked  the  witness  was:  What 
was  it  that  defendant  had  told  on  him  that 
was  a  lie?  It  appears  that  the  witness  had 
testified  In  chief  against  defendant's  general 
reputation  for  truth  and  veracity,  and  it 
was  upon  cross-examination  by  appellant 
that  he  testified  as  stated  In  the  proposition. 
What  the  lie  consisted  of  was  Immaterial 
and  collateral,  and  the  court  did  not  err  In 
refusing  to  allow  the  further  Inquiry. 


Third  assignment:  The  same  witness, 
Lawrence,  testified,  upon  cross-examination: 
"When  I  say  I  am  acquainted  with  his  repu- 
tation for  truth  and  veracity,  and  that  It  ia 
bad,  I  base  my  judgment  upon  what  other 
people  say  and  what  I  know.  In  fact,  it  is 
because  he  did  not  tell  me  the  truth  just 
that  one  time."  Thereupon  counsel  moved 
to  have  the  impeaching  testimony  of  Law- 
rence withdrawn  from  the  consideration  of 
the  jury,  which  request  was  refused.  The 
entire  testimony  of  the  witness  should  be 
considered.  He  did  testify  upon  cross-ex- 
amination that  he  based  his  impeaching  tes- 
timony on  what  other  people  said,  and  up- 
on what  he  knew  himself.  The  additional 
statement,  "In  fact.  It  is  because  he  did  not 
tell  me  the  truth  that  one  time" — may  have 
had  reference  to  what  be  himself  knew. 
At  any  rate,  taking  all  this  witness  stated 
on  his  cross-examination.  It  did  not  so  dis- 
tinctly appear  that  he  was  testifying  solely 
from  his  Individual  opinion  that  it  would 
have  justified  the  court  In  striking  out  bis 
testimony. 

The  fourth  assignment  is  overruled.  The 
bin  of  exceptions  upon  which  it  Is  founded 
does  not  state  what  the  objection  to  the 
testimony  was,  which  was  sustained,  nor 
does  it  undertake  to  state  what  it  was  ex- 
pected that  the  witness  would  answer. 

We  ovOTrule  the  fifth  and  sixth  assign- 
ments. The  remarks  attributed  to  the  trial 
judge,  exhibiting  Impatience  with  counsel, 
ought  not  and  cannot  fairly  be  supposed  to 
have  had  any  influence  upon  the  jury's  per- 
formance of  their  duty. 

We  regard  the  question  objected  to  by  the 
seventh  assignment,  to  wit:  "Are  you  ac- 
quainted with  this  defendant's  general  repu- 
tation for  truth  and  veracity  out  there?  I 
mean  by  general  reputation  what  the  people 
generally  say  about  him"— as  untenable. 
This  question,  taken  in  Its  entirety,  is  clear- 
ly not  subject  to  the  objection  Interposed 
to  it:  That  it  called  for  an  answer  as  to 
the  opinion  of  the  public  about  defendant  In 
any  and  all  matters,  and  not  as  to  truth  and 
veracity  merely. 

We  overrule  the  eighth  and  ninth  assign- 
ments. 

Affirmed. 


TEUCAS  &  P.  RY.  CO.  v.  SHAWNETE  COT- 
TON OIL  CO.  et  al.t 
(Conrt  of  Civil  Appeals  of  Texas.     April  10, 
1909.     Rehearing  Dented  May  1,  1909.) 

L  Cabbiebs  (I  207»)  —  FArnuRK  to  Carbt 
Fbkioht  Tbnoebed — Excuse — Sufficienct. 
A  carrier  contracting  to  carry  live  stock 
cannot  excuse  a  breach  of  the  contract  by  prov- 
ing inability  to  furnish  cars  because  of  unusual- 
ly heavy  traffic. 

[B3d.    Note.— For   other    cases,    see    Carriers, 
Cent.  Dig.  t  226;  Dec  Dig.  |  207.»] 
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2.  Cabbiebs  (I   207*)  —  Failubb  to   Cabbt 

FBSIOHT   TENDEBED — EjXCUSE— SUFFICIENCy. 

A  contract  between  a  carrier  and  a  shipper 
stipulated  tbat  the  carrier  should  receive  empty 
cars  o{  another  carrier  and  deliver  them  to  the 
shipper  for  the  reception  of  the  freight.  The 
carrier  notified  the  shipper  to  get  hia  freight 
ready  for  shipment.  The  carrier  failed  to  de- 
liver the  cars,  eutd  the  shipper  sustained  dam- 
ages. Beld,  that  the  earner  was  liable  for 
breach  of  contract,  though  there  was  an  unex- 
pected movement  of  freight  and  a  shortage  of 
cars  in  which  to  ship  the  same. 

[Ed.  Note.— For  other  cases,  8e«  Carriers, 
Cent.  Dig.  «  226 ;   Dec.  Dig.  i  207.*J 

8.  Cakbikbs  (§  13*)— DiscBiHiNAXioir  —  "Un- 

jtrsT  Discrimination." 

To  constitute  "unjust  discrimination"  nn- 
der  Sayles'  Ann.  Civ.  St.  1897,  art.  4574,  pro- 
hibiting unjust  discrimination,  defined  to  be  un- 
due or  unreasonable  preference  to  aiiy  particu- 
lar shipper,  a  preference  must  be  given  to  one 
shipper  over  shippers  of  similar  freight  nnder 
similar  circumstances,  and  a  contract  binding  a 
carrier  to  receive  cars  of  another  carrier  and 
deliver  them  to  a  shipper  for  the  reception  of 
his  freight  is  not  invalid  as  creating  an  unjust 
discrimination,  in  the  absence  of  evidence  that 
the  contract  gave  the  shipper  a  preference  over 
shippers  of  other  similar  freight,  who  could  se- 
cure cars  from  other  carriers. 

[Ed.  Note.— For.  other  cases,  see  Carriers, 
Cent.  Dig.  U  21-24;    Dec.  Dig.  (  13.*] 

4.  Appeai,  and  Ebbob  (|  265*)— Findings  of 
Fact  —  Failube  to  Make  Findings  —  Ex- 
ceptions—Review. 

The   failure  of  the  court  to  make  special 

findings  of  fact  requested  will  not  be  considered 

on  appeal  where  no  exception  was  taken  thereto. 
[Eki.  Note.— For  other  cases,  see  Appeal  and 

Error,  Cent  Dig.  I  1538;   Dec.  Dig.  1$  265.*] 

Appeal  from  District  Oonrt,  Bnnt  Coonty ; 
B.  Lb  Porter,  Judige. 

Action  by  the  Shawnee  Cotton  Oil  Com- 
pany and  another  against  the  Texas  &  Pa- 
cific Railway  Company  and  others.  From  a 
Judgment  for  plaintiffs,  defendant  the  Texas 
&  Pacific  Railway  Company  appeals.  Af- 
firmed. 

W.  L.  Hall  and  T.  B.  McCormlck,  for  ap- 
pellant   Looney  &  Clark,  for  appellees. 

BOOKHOUT,  J.  This  was  a  suit  brought 
by  appellee,  Shawnee  Cotton  Oil  Company, 
against  the  Texas  &  Pacific  Railway  Com- 
pany, the  Mlssonri,  Kansas  &  Texas  Rail- 
way Company,  and  the  Missouri,  Kansas  ft 
Texas  Railway  Company  of  Texas  to  recover 
damages  alleged  to  have  been  sustained  by 
a  shipment  of  cattle  made  by  the  plaintiff 
over  the  lines  of  the  defendant  railways  be- 
tween latan,  Texas,  and  Shawnee,  Okl.,  dur- 
ing the  month  of  December,  1906.  The  plain- 
tiff alleged  that  on  or  abont  November  27, 
1906,  it  owned  878  head  of  two  and  three 
year  old  steer  cattle,  which  it  desired  to  ship 
to  Shawnee;  that  the  Texas  &  Pacific  Rail- 
way Company  claimed  that,  owing  to  a  rush 
of  business.  It  could  not  immediately  furnish 
cars  for  the  shipment,  and.  as  plaintiff  was 
desirous  of  an  immediate  shipment  to  prevent 
deterioration  if  not  immediately  transported. 
It   arranged   with  the  Missouri,  .Kansas  ft 


Texas  Railway  Company  of  Texas  to  fumlsb 
the  necessary  cars  to  the  Texas  &  Pacific 
Railway  Company,  and  that  these  two  com- 
panies agreed  and  arranged  with  the  plain- 
tiff by  that  means  to  at  once  and  within  a 
reasonable  time  furnish  and  have  at  latan 
the  necessary  cars  to  transport  the  cattle, 
and  that  said  companies  failed  and  refused 
to  comply  with  said  arrangement,  and  did 
not  have  the  cars  at  latan  until  December 
19th,  when  20  cars  were  furnished,  and  until 
December  21st,  when  10  additional  cars  were 
famished;  that,  relying  on  said  understand- 
ing, the  plaintiff  at  once  got  his  cattle  ready, 
but  that,  on  account  of  the  failure  of  the 
defendants  to  furnish  the  cars  as  agreed,  it 
was  kept  waiting  from  time  to  time,  not 
knowing  when  the  cars  would  arrive,  and  be- 
ing required  to  keep  a  man  In  charge  at 
expense,  and  that,  by  reason  of  these  facts, 
the  cattle  deteriorated  in  their  market  value 
$2  per  head,  and  its  agent  cost  it  In  expense 
$100;  that  the  defendants  handled  the  ship- 
ments as  partners;  and  that  in  the  trans- 
portation a  number  of  head  of  the  cattle 
were  killed  or  Injured.  Plaintiff  prayed  for 
a  judgment  against  all  of  the  defendants  for 
the  damage  incident  to  not  delivering  the 
cars,  and  for  the  loss  of  two  head  of  cattle 
the  sum  of  $1,985,  and  against  the  Missouri, 
Kansas  ft  Texas  Railway  Company,  and  the 
Missouri,  Kansas  ft  Texas  Railway  Company 
of  Texas  it  claimed  an  additional  damage 
for  the  injuries  to  the  sliipment  en  route, 
$877. 

Defendant  the  Texas  ft  Pacific  Railway 
Company,  after  exceptions  and  a  general  de- 
nial and  a  denial  of  partnership,  pleaded 
that,  at  the  time  demand  was  made  upon  it 
for  cars,  it  was  unable  immediately  to  com- 
ply with  said  demand,  because  at  that  time 
there  existed  throughout  the  country  the 
most  serious  congestion  of  traflSc  that  had 
occurred  In  a  great  many  years,  if.  In  fact, 
such  a  congested  condition  of  traffic  through- 
out the  country  had  ever  occurred  before; 
that  the  conditions  which  prevailed  upon  the 
Texas  ft  Pacific  Railway  were  similar  to 
those  throughout  the  country;  tliat  during 
the  fall  of  1906  there  was  a  shortage  of  cars 
due  to  the  unprecedented  movement  of  freight 
over  its  entire  line  and  over  the  lines  of 
connecting  carriers,  and  there  was  such  an 
unprecedented  offering  of  freight  of  all  kinds 
at  all  stations  along  the  lines  of  said  de- 
fendant's road  that,  with  the  utmost  care,  it 
could  not  promptly  handle  the  freight  that 
was  offered,  and  was  compelled  on  account 
of  such  unprecedented  condition  to  furnish 
the  ^various  shippers  shipping  facilities  as 
fast  as  It  could,  but  in  the  order  In  which 
freight  was  offered  and  applications  for  cars 
were  made ;  that  this  condition  was  general- 
ly known  throughout  the  country  and  was 
known  to  the  plaintiff,  and  that  defendant 
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did  not  enter  into  a  contract  or  agreement 
with  the  plaintiff  or  any  of  Ita  codefendanta 
to  receive  cars  from  the  Missouri,  Kansas  & 
Texas,  and  Immediately  place  the  same  at 
latan  for  the  use  of  plaintiff  in  making  the 
shipment  It  denied  that  it  received  said 
cars  from  the  Missonri,  Kansas  &  Texas 
Railway  Company  with  snch  understanding, 
or  that  it  was  advised  by  said  company  that 
said  cars  were  delivered  to  it  for  said  pui^ 
pose,  but  alleged  that  it  was  receiving  and 
using  all  of  the  cattle  cars  it  could  get,  ei- 
ther of  its  own  or  from  connecting  carriers, 
to  fill  orders  which  were  on  file  at  the  time 
at  various  stations  on  its  line,  and  that  it 
uniformly  adhered  to  the  rule  to  furnish 
such  cars  In  the  order  of  their  application, 
and  that  it  did  not  and  would  not  have 
agreed  to  receive  cars  to  be  immediately 
placed  for  the  plaintiff  out  of  their  regular 
order  ahead  of  others  who  had  previously 
filed  application  or  demand  for  cars.  It 
denied  that  it  in  any  manner  induced  the 
plaintiff  to  bring  these  cattle  into  latan  prior 
to  the  time  it  was  able  to  furnish  cars  for 
these  shipments;  that  the  congested  condi- 
tion was  known  to  the  plaintiff  and  to  the 
Missouri,  Kansas  ft  Texas  Railway  Compa- 
nies; and  that  this  defendant  did,  in  fact, 
furnish  jsaid  cars  as  soon  as  possible,  and  in 
the  order  of  the  plaintlCTs  application  with 
reference  to  other  an>llcatlon8  on  file  at  the 
time  the  plaintiff's  demand  for  cars  was 
made.  The  Missouri,  Kansas  ft  Texas  Rail- 
way Company  and  the  Missouri,  Kansas  & 
Texas  Railway  Company  of  Texas  filed  an- 
swers similar  to  the  answer  of  the  Texas  & 
Pacific  Railway  Company.  A  trial  resulted 
In  a  Judgment  for  plaintiff  against  the  Texas 
ft  Pacific  Railway  Company  for  the  sum  of 
$1,756  damage  to  the  cattle  on  account  of 
delay  in  delivering  the  cars  and  $57  expense 
of  the  plaintiff's  agent  at  latan  awaiting  the 
arrival  of  cars,  and  $54,  being  the  value  of 
2  bead  of  cattle  killed  en  route  on  said  de- 
fendant's line,  and  a  Judgment  in  favor  of 
the  plaintiff  against  the  Missouri,  Kansas  & 
Texas  Railway  Company  of  Texas  and  the 
Missouri,  Kansas  ft  Texas  Railway  Company 
in  the  sum  of  $351,  being  the  value  of  18 
head  of  cattle  killed  by  injuries  received  on 
the  lines  of  said  companies  between  Ft. 
Worth  and  Shawnee.  The  Texas  ft  Pacific 
Railway  Company  only  appeals. 

The  cause  was  tried  by  the  court  without 
the  intervention  of  a  Jury.  The  court  filed 
conclusions  of  fact,  wherein  he  found  that 
the  Texas  &  Pacific  Railway  Company  made 
the  contract  for  the  shipment  of  plaintiff's 
cattle  substantially  as  set  out  in  the  petition. 
Appellant  in  various  assignments  complains 
of  this  finding.  We  have  carefully  examin- 
ed the  evidence,  and  are  of  the  opinion  that 
it  is  amply  sufficient  to  support  the  finding. 
The  appellee  owned  878  head  of  cattle  near 
latan,  which  he  desired  to  ship  to  Shawnee, 
Oklahoma.    The  appellant  being  unable  be- 


cause of  rush  of  business  to  furnish  cars  In 
which  to  ship  said  cattle,  appellee  arranged 
with  the  Missouri,  Kansas  ft  Texas  Railway 
Company  of  Texas  to  furnish  81  stable  cars 
in  which  to  load  and  ship  cattle  from 
latan  to  Shawnee.  The  evidence  shows  that 
appellant  agreed  to  receive  said  cars  for 
such  purpose,  and  did  actually  receive  the 
same  on  November  27th,  and  started  them 
west  from  Ft  Worth  on  November  27th  and 
28th,  and  after  said  arrangement  had  been 
made  appellant  notified  appellee  on  Novem- 
ber 27th  that  it  had  received  the  cars  and 
would  take  them  out  at  once  for  the  cattle 
and  for  appellant  to  at  once  get  Its  cattle 
in  readiness  to  be  loaded,  and  that  acting 
on  this  arrangement,  appellee  did,  in  fact  get 
the  cattle,  and  bad  them  near  latan  in  readi- 
ness to  be  loaded.  Appellant  wbolly  failed 
to  deliver  any  car  or  cars  at  latan  until  De- 
cember 19,  1906,  at  which  date  it  had  there 
20  cars,  into  which  were  loaded  628  head  of 
plalntiirs  cattle,  and  on  December  21,  1906, 
it  had  at  latan  10  more  cars  into  which 
were  loaded  the  remainder  of  the  cattle,  be- 
ing 850  head.  Appellant  contends  that  a 
carrier  is  not  liable  for  inability  to  promptly 
accept  and  carry  all  freight  tendered  to  it 
if  there  arises  an  unexpected  press  of  busi- 
ness for  the  prompt  handling  of  which  its 
facilities  are  inadequate,  provided  the  car- 
rier could  not  have  reasonably  anticipated 
and  provided  against  snch  situation  by  a 
timely  and  corresponding  Increase  of  its  fa- 
cilities. There  is  authority  to  support  this 
contention.  H.  ft  T.  a  R.  Ca  v.  Smith,  83 
Tex.  826.  This,  however,  could  not  relieve 
appellant  if  there  was  an  express  contract 
between  appellant  and  appellee  for  the  ship- 
ment of  the  cattle. 

In  the  case  of  G.,  G  ft  S.  F.  By.  Oo.  v. 
Hume  Bros.,  87  Tex.  219,  27  S.  W.  112,  our 
Supreme  Court  in  disposing  of  a  contention, 
the  same  as  that  made  by  appellant  in  this 
case,  said:  "If  the  agent  of  the  railroad 
company  made  a  contract  with  plaintiffs  or 
their  agent  to  furnish  cars  at  a  given  time 
to  transport  the  cattle,  then  the  fact  that 
the  shipment  of  cattle  over  the  line  of  the 
railroad  at  that  time  was  so  great  that  it 
did  not  have  cars  sufficient  to  enable  it  to 
furnish  the  cars  contracted  for  would  con- 
stitute  no  defense  to  the  action  for  the 
breach  of  that  contract"  In  the  case  of 
Southern  Kansas  R.  R.  Oo.  v.  Morris  (Tex. 
Civ.  App.)  99  S.  W.  438,  Judge  Steph«w, 
speaking  for  the  court  of  the  Second  district, 
said:  "The  court  did  not  err  in  holding 
that  the  answer  pleading  an  unusual  vol- 
ume of  business  as  an  excuse  for  not  com- 
plying with  the  contract  presented  no  de- 
fense. The  case  was  not  one  of  failure  to 
furnish  cars  within  a  reasonable  time  after 
application  had  been  made  for  them,  but 
of  failure  to  furnish  cars  at  a  given  time 
according  to  contract"  And  in  the  more 
recent  case  of  San  Antonio  &  Aransas  Pass 
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Railway  Co.  t.  Tlmon  (Tex.)  114  8.  W.  792, 
tbe  shipper  went  to  an  agent  of  the  railway 
company,  and  Informed  him  that  hla  cattle 
would  be  ready  for  shipment  on  a  certain 
day,  and  requested  the  agent  to  hare  cars 
at  his  station  at  that  time  to  ship  cattle  in, 
and  the  agent  replied,  "AH  right."  The  Su- 
preme Court  held  that  this  was  sufficient 
to  show  acceptance  of  the  offer  to  ship  on 
the  day  named  and  a  contract  on  the  part 
of  the  railway  company  to  have  cars  at  its 
station  on  tbe  day  named  by  the  shipper, 
and  that  the  railway  company  was  liable 
in  damages  for  injury  sustained  by  reason 
of  failure  to  furnish  the  cars  on  the  day 
specified  by  the  sblppor  In  bis  offer.  See,  al- 
so, Cross  T.  McFaden,  1  Tex.  Cir.  App.  461, 
20  S.  W.  847;  Railway  Co.  t.  Hume,  C  Tex. 
ClT.  App.  683,  24  S.  W.  917;  Railway  Co. 
T.  Hodge,  10  Tex.  Civ.  App.  543,  30  S.  W. 
831.  Having  held  that  there  was  an  express 
contract  between  appellant  and  appellee, 
whereby  appellant  agreed  to  receive  from 
the  Missouri,  Kansas  &  Texas  Railway  Com- 
pany of  Texas  at  Ft  Worth  31  empty  stable 
cars  and  deliver  them  to  appellee  at  latan 
in  which  to  ship  the  cattle  and  gave  notice 
to  appellee  to  get  his  cattle  ready  for  ship- 
ment, the  appellant  was  liable  for  a  breach 
of  this  contract,  notwithstanding  the  unex- 
pected movement  of  freight  and  the  short- 
age of  cars  in  which  to  ship  the  same. 

There  was  evidence  showing  a  congestion 
of  freight  upon  the  line  of  the  Texas  &  Pa- 
cific Railway  Company  during  the  months  of 
November  and  December,  1906,  and  a  short- 
age of  cars  on  tlie  part  of  the  company  in 
which  to  ship  the  freight.  It  was  because 
of  such  shortage  that  appellee  procured  cars 
from  the  Missouri,  Kansas  &  Texas  Rail- 
way Company,  in  which  to  ship  bis  cat- 
tle. The  appellant  received  these  cars  and 
agreed  to  focward  same  to  latan.  At  the 
time  no  suggestion  was  made  of  any  short- 
age of  motive  power;  nor  does  the  an- 
swer of  tbe  company  set  up  a  shortage  in 
motive  power  to  handle  all  freight  tendered 
to  it.  The  answer  only  sets  np  a  shortage 
of  cars  In  which  to  ship  the  cattle.  With 
proper  motive  power  the  cattle  could  be 
shipped  from  latan  to  Ft  Worth  In  24 
hours.  Tbe  appellant  contends  that  if  a 
carrier  is  suffering  from  a  heavy  congestion 
of  traffic  and  press  of  business,  so  that  It 
cannot  promptly  accept  and  handle  in  due 
order  all  of  the  freight  that  is  being  tender- 
ed for  shipment,  during  the  continuance 
of  such  conditioQB,  shall  contract  to  carry 
freight  for  a  customer  out  of  its  regular  or- 
der and  ahead  of  others  of  Its  customers 
having  prior  right,  such  contract  so  made  Is 
Illegal  and  cannot  be  enforced,  and,  if 
breached  by  the  railway  company,  affords 
tbe  party  with  whom  it  was  made  no  right 
of  action  that  the  courts  will  enforce.  If 
tbe  contract  amounted  to  an  unjust  discrim- 


ination against  other  shippers  having  live 
stock  to  be  shipped  over  appellant's  railroad, 
and  who  had  furnished  cars  In  which  to 
ship  the  same  and  who  were  similarly  sit- 
uated as  appellee,  then  it  was  unlawful, 
and  would  not  be  enforced.  Sayles'  Ann. 
Civ.  St  1897,  art  4574.  But  the  evidence 
must  show  an  unjust  discrimination  as  de- 
fined by  the  statute  to  make  it  unlawful. 
H.  &  T.  C.  Ry.  Co.  V.  Stewart,  1  White  &  W. 
Civ.  Cas.  Ct  App.  i  1246;  H.  &  T.  C  Ry. 
Oo.  V.  Rust  &  Dlnklns,  58  Tex.  107;  Hoover 
V.  renn.  R.  R.,  156  Pa.  220,  27  Atl.  282,  22 
L.  R.  A.  263,  36  Am.  St  Rep.  58.  To  be  an 
unjust  discrimination,  the  evidence  must 
show  a  preference  given  to  appellee  over 
shippers  of  live  stock  who  had  furnished 
the  cars  in  which  the  same  were  to  be  trans- 
ported. There  was  no  evidence  that  any 
other  shipper  of  live  stock  furnishing  bis 
own  cars  had  priority  over  appellee. 

Complaint  is  made  by  appellant  of  the 
court's  failure  to  make  certain  specific  find- 
ings of  fact  The  record  shows  a  request  by 
appellant  for  certain  special  findings  of  fact, 
but  does  not  show  that  any  exception  was 
taken  to  the  court's  failure  to  make  such 
findings.  The  motion  for  new  trial  com- 
plains of  the  finding  that  appellant  contract- 
ed and  agreed  to  accept  the  31  cars  from  the 
Missouri,  Kansas  &  Texas  Railway  Com- 
pany, and  Informed  plaintiff  to  get  the  cat- 
tle in  readiness  to  be  shipped.  But  no  com- 
plaint is  made  therein  of  the  court's  failure 
to  make  special  findings  on  tbe  Issues  sub- 
mitted by  appellant  There  was  no  bill  of 
exception  taken  and  preserved  in  the  record 
complaining  of  the  court's  failure  iu  this  re- 
spect It  is  held  that  the  failure  of  the 
court  to  file  conclusions  of  fact  when  re- 
quested will  not  be  considered  on  appeal 
without  a  bill  of  exception  taken  before 
the  adjournment  of  court  Landa  v.  Heer- 
man,  85  Tex.  1,  19  S.  W.  885. 

Finding  no  reversible  error  in  the  record, 
the  Judgment  Is  affirmed. 


MISSOURI,  K.  &  T.  RT.  CO.  OF  TEXAS  v. 
CHILTON  et  al.t 

(Court  of  Civil  Appeals  of  Texas.    Dec.  5,  1908. 
Rehearing  Denied  May  1,  1909.) 

1.  EvioENCE  (§  501*)— Opinions  —  Examina- 
tion—QuBasTioNS—FouNOATiow. 

Where,  in  an  action  for  damages  to  land  by 
impounding  water  by  the  negligent  construction 
of  a  railroad  embankment,  plaintiff  testified  that 
tbe  land  had  been  cleared  and  in  cultivation  for 
several  years  before  the  overflow,  and  was  in 
fine  condition  and  under  crop  when  overflowed, 
a  question  as  to  what  the  land  was  worth  if  it 
was  cleared  and  in  a  high  state  of  cultivation 
was  not  objectionable  on  the  ground  that  the 
hypothesis  on  which  It  was  based  was  not  sup- 
ported by  the  evidence. 


Cent. 


[Ed.    Note. — For  other  cases,   see   Evidence, 
it  Dig.  U  2292-2305 ;    Dec.  Dig.  |  501.*] 
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land  immediately  before  and  immediately  after 
the  injury. 

[Ed.  Note. — For  other  cases,  see  Waters  and 
Water  Courses,  Cent.  Dig.  f  140;  Dec.  Dig.  I 
125.*] 

8.  Daiiaoxs  (i  174*)— Evidence— Admissibil- 
ity. 

In  an  action  for  injuries  to  land  in  May, 

1905,  where  the  only  evidence  that  the  condi- 
tions affecting  its  value  on  March  14,  1906,  were 
the  same  as  immediately  after  the  overflow,  was 
testimony  of  a  witness  that  there  had  been  prac- 
tically no  change  in  the  "value  of  the  land"  in 
that  neighborhood  from  May,  1905,  to  March, 

1906,  testimony  as  to  the  value  of  the  land  on 
March  14,  1906,  was  properly  excluded. 

[Ed.  Note. — For  other  cases,  see  Damages, 
Dec.  Dig.  «  174.*] 

4.  Tbial  (8  194*)— Instbuctiors— Weight  o» 
Evidence. 

In  an  action  against  a  railroad  (or  dam- 
ages caused  by  impounding  water  by  the  negli- 
§ent  construction  of  an  embankment  so  as  to 
cod  plaintiff's  land,  where  there  was  no  evi- 
dence that  the  damages  were  caused  from  any 
other  cause  than  the  failure  of  defendant  to  pro- 
vide sufficient  openings  in  its  roadbed  to  pass  the 
water,  an  instruction  that  if  defendant  con- 
structed its  bed  so  as  to  impound  the  waters  of 
the  stream,  and  the  roadbed  broke  and  caused 
the  overflow  of  plaintiff's  land,  was  not  on  the 
weight  of  the  evidence  for  excluding  any  other 
issue  than  the  impounding  of  the  water. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  $i  439-466:    Dec.  Dig.  I  194.*] 

Appeal  from  District  Court,  Dallas  Coun- 
ty;  E.  B.  Muse,  Judge. 

Action  by  A.  S.  Chilton  and  another  against 
the  Missouri,  Kansas  &  Texas  Railway  Com- 
pany of  Texas.  From  a  Judgment  for  plain- 
tiffs, defendant  appeals.    Affirmed. 

Thomas  &  Rhea,  for  appellant  Turney  & 
Lewis,  for  appellees. 

TALBOT,  J.  The  appellees,  A.  S.  and  A. 
J.  Chilton,  brought  this  suit  against  the 
Missouri,  Kansas  &  Texas  Railway  Company 
of  Texas,  the  appellant,  to  recover  damages 
caused  by  overflow  of  their  land  during  the 
year  1905;  said  land  being  situated  In  what 
is  known  as  "Five-Mile  creek  bottom,"  about 
nine  miles  south  of  Dallas.  It  was  alleged 
by  plaintiffs  that  the  natural  flow  of  the 
water  In  Five-Mile  creek  was  in  a  south- 
easterly direction,  but,  by  reason  of  the 
negligent  construction  of  appellant's  railroad 
embankment  across  said  stream  and  the  val- 
ley thereof  In  not  providing  sufficient  open- 
ings through  same  for  the  water  to  pass  in 
high  water,  the  flow  of  the  waters  had 
been  changed  from  its  natural  course  and 
caused  to  back  up  against  and  on  the  west 
side  of  said  embankment,  causing  same  to 
break  on  the  13th  of  May,  1905,  precipitating 
the  waters  over  the  land  of  plaintiffs,  wash- 
ing same,  and  damaging  said  lands  to  the  ex- 
tent of  $3,110.     The  defendant  pleaded  the 


ing  uiai  ne  neia  notes  on  me  lano,  aggregat- 
ing $1,000  without  interest,  which  notes  were 
secured  by  vendor's  and  mortgage  liens  on 
the  land,  and  that,  by  reason  of  the  facta 
pleaded  by  plaintiff,  intervener's  security  had 
been  impaired  to  the  extent  to  which  land 
had  been  damaged  by  the  overflow,  and  asked 
that  judgment  be  rendered  for  such  injuries 
against  the  defendants,  and  that  the  court  set 
aside  to  Intervener  such  part  of  the  damages 
awarded  as  might  seem  just  and  right  The 
trial  before  a  jury  resulted  in  a  verdict  In 
favor  of  the  plaintiff  for  the  sum  of  $1,250, 
and  judgment  was  thereupon  entered  by  the 
court  in  favor  of  the  plaintiffs,  and  against 
the  defendant  In  the  said  sum  of  $1,250,  di- 
recting that  the  same  when  collected  be  paid 
into  the  registry  of  the  court  to  be  applied 
two-thirds  to  the  Indebtedness  of  the  inter- 
vener, R.  Q.  'Phillips,  and  the  balance  to- 
plaintiffs'  attorneys.  From  this  judgment  the 
appellant  prosecutes  this  appeal. 

It  is  assigned  that  the  trial  court  erred  in 
refusing  to  grant  appellant's  motion  for  a 
new  trial  because  the  verdict  of  the  Jury  ift 
excessive.  This  assignment  should  not  in 
our  opinion,  be  sustained.  The  evidence 
was  amply  sufficient  to  warrant  the  amount 
of  the  verdict  Indeed,  a  verdict  for  a  larger 
sum  would  have  been  Justified  by  tbe  testi- 
mony. 

J.  M.  Hagler,  a  witness  for  the  plalntiffB, 
was  asked  the  following  question:  "Well, 
Mr.  Hagler,  if  the  land  had  been  cleared 
as  you  say  it  was,  and  it  was  In  a  high  state 
of  cultivation,  clean  and  clear,  what  would 
you  say  the  piece  of  land  would  be  worth?" 
Appellant's  counsel  objected  to  this  question 
on  the  ground  that  there  was  no  evidence  in 
the  case  to  Justify  the  hypothesis  upon  whict- 
the  question  was  based.  The  objection  was 
overruled  and  the  witness  permitted  to  an- 
swer: "It  was  worth  from  $70  to  $75  per 
acre."  We  think  there  was  no  error  in  this 
ruling  of  the  court  Plaintiffs  had  testified 
that  their  land  bad  been  cleared  and  in  culti- 
vation for  several  years  before  the  overflow, 
that  at  the  time  of  the  overflow  there  was 
a  nice  crop  on  the  land,  and  it  was  In  fine 
condition.  This  testimony  found  In  the  rec- 
ord is  sufficient  to  meet  the  appellant's  objec- 
tion and  show  the  correctness  of  the  court's 
ruling.  We  have  examined  the  authorities 
cited  by  counsel  for  appellant  in  support  of 
their  position  and  believe'  they  are  not  in 
point 

We  are  also  of  the  opinion  there  was  no  er- 
ror in  refusing  to  permit  the  witness  Thlgpen 
to  testify  to  the  value  of  plaintiffs"  land  on 
March  14,  1906.  This  witness.  It  appears, 
did  not  see  the  land  after  it  was  cleared  and 
put  in  cultivation,  nor  until  about  one  year 
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after  tbe  overflow  and  Injury  to  It  The 
measure  of  damagee  in  such  case  Is  the  dif- 
ference between  the  market  value  of  the 
land  immediately  before  and  immediately  aft- 
er the  injury.  By  the  evidence  excluded  the 
appellant  sought  to  show  the  value  of  the 
land  nearly  one  year  after  the  damage  com- 
plained of  was  done,  without  showing  that 
the  conditions  affecting  its  value  were  the 
same  as  they  were  Just  after  the  overflow. 
It  is  true  the  witness  Thlgpen  stated  that 
"there  bad  been  practically  no  change  in  the 
value  of  the  land  In  that  community  since 
May,  1905,  to  March,  1906";  but  without 
further  evidence  that  the  conditions  afCectlng 
tbe  value  of  plaintiffs'  land  were  practically 
the  same  on  March  14,  1906^  aa  th^  were 
Just  after  the  injury,  its  value  at  the  latter 
date  would  not  furnish  the  proper  criterion 
for  determining  plaintiffs'  damages. 

Appellant's  fourth  assignment  complains  of 
the  following  charge:  "If  yon  find  and  be- 
lieve from  the  evidence  that  the  defendant  so 
built  and  constructed  its  roadbed  across  Five- 
Mile  creek  and  tbe  bottom  lands  adjacent 
thereto,  in  such  a  manner  as  to  obstruct  and 
Impound  the  waters  of  said  stream,  and  said 
embankment  broke,  and  the  flood  caused 
thereby  flowed  over  and  across  plaintUtS' 
lands  and  injured  said  land,  you  will  And 
for  the  plaintiffs.  If  you  find  for  the  plain- 
tiffs, you  will  afl9z  the  damages  at  such  sum 
as  yon  may  find  to  be  the  difference  between 
the  reasonable  market  value  of  the  land  be- 
fore tbe  injury,  if  any,  and  Immediately  after 
the  injury.  If  any."  The  objection  to  this 
charge  Is  that  It  Is  upon  "the  weight  of  the 
evidence.  In  that  it  excludes  any  other  Issue 
than  the  mere  impounding  of  the  waters," 
and  Instructed  a  verdict  for  plaintiffs  if  the 
Jury  should  find  tiiat  defendant's  embank- 
ment obstructed  and  Imiwnnded  the  waters 
of  the  stream,  thereby  ignoring  the  question 
of  what  might  have  been  the  proximate  cause 
of  snch  obstruction  and  Impounding.  The 
objection  is  not  well  taken.  It  was  a  statn- 
tory  duty  imposed  upon  appellant  to  con- 
struct In  its  roadbed  such  necessary  culverts 
and  sluices  as  tbe  natural  lay  of  the  land  at 
tbe  point  in  question  required  for  the  neces- 
sary drainage  thereof,  and  a  violation  of  this 
duty  rendered  it  liable  for  such  damages  as 
plaintiffs  sustained  as  a  result  thereof.  The 
charge  complained  of  very  fairly  submits  those 
issues  to  the  Jury,  and  we  fall  to  find  any 
substantial  evidence  in  the  record  tending  to 
show  that  any  other  cause  than  the  failure 
of  appellant  to  provide  Its  roadbed  with 
sufficient  openings  for  the  passage  of  the- 
water  proximately  -contributed  to  the  damage 
done  the  plaintiffs'  property.  In  other  words, 
we  fall  to  flhd  any  evidence  raising  an  issue 
as  to  the  proximate  cause  of  the  injury  to 
appellees'  property,  and  tbe  charge  quoted 
was  suflldent  The  charge  was  in  no  respect 
upon  the  weight  of  the  evidence. 


Tbe  contention  that  the  evidence  was  snfll- 
clent  to  Justify  the  conclusion  that  the  drift* 
accumulated  in  the  creek  bed  above  the  rail- 
road embankment,  or  that  the  ditch  cut  by 
tbe  Trinity  Rod  &  Gun  Club,  changed  the 
surface  waters  of  Five-Mile  creek,  and  "im- 
pounded the  waters  of  said  creek  against  the 
embankment  of  defendant,"  and  proximately 
contributed  to  cause  plaintiffs'  damage.  Is  not 
sustained.  We  think  the  evidence  conclusive- 
ly shows  that  neither  the  said  drift  nor  this 
ditch  In  any  way  contributed  to  cause  the 
overflow  resulting  In  the  injury  to  plaintiffs' 
land.  For  this  reason  the  court  correctly 
refused  appellant's  requested  charge,  made 
the  basis  of  Its  fifth  assignment  of  error, 
submitting  snch  an  issue. 

The  evidence  warranted  the  conclusion  tbat 
the  rainfall  was  not  imusual  and  unprece- 
dented. Tbe  material  allegations  in  plain- 
tiffs' i)etltlon  were  sufficiently  established  to 
Justify  the  verdict  of  the  Jury,  the  Issues 
raised  were  fairly  submitted,  and  the  Judg- 
ment will  be  affirmed. 

Affirmed. 


DALLAS  TRUST  ft  SAVmOS  BANK  ▼. 

STOBT. 

(Court  of  dvil  Appeals  of  Texas.    April  8, 1900L 

Rehearing  Denied  May  1,  1909.) 

MOBTOAOES    (S    296*)— IKTEBEST  — ElTXOT   OT 

Patiucict  OF  Pbincipai,. 

A  mortgage  creditor,  who  collected  on  tbe 
policy  after  destruction  of  the  improvements 
more  than  enongb  to  extinguish  the  principal  of 
the  debt,  conld  not  collect  more  interest  than 
that  which  had  accrued  at  the  date  of  the  col- 
lection of  the  policy ;  but  a  creditor  entitled  to 
receive  the  amount  of  interest  notes  as  com- 
missions for  negotiating  the  loan  might  retain 
such  amount,  notwithstanding  his  collection  of 
the  policy. 

[EM.  Note.— For  other  cases,  see  Mortgages, 
Cent  Dig.  {  850;  Dec.  Dig.  8  298.»] 

Appeal  from  District  Court,  Dallas  Coun- 
ty; W.  M.  Holland,  Judge. 

Action  by  Millard  Story  against  the  Dal- 
las Trust  &  Savings  Bank.  From  a  Judg- 
ment for  plaintiff,  defendant  appeals.  Af- 
firmed. 

Cockrell  ft  Qray,  for  appellant  R.  L.  Por- 
ter, for  appellee. 

RAINBY,  O.  J.  On  November  23, 1905,  the 
appellee  iMrrowed  from  appellant  the  sum 
of  $3,600,  for  which  he  agreed  to  pay  8  per 
cent  interest  per  annum.  Five  promissory 
notes  were  executed  by  appellee  and  made 
payable  to  the  order  of  H.  A.  Kahler,  four 
of  which  were  for  $300,  each,  and  the  other 
for  $2,300;  said  notes  falling  due  December 
1,  1906,  December  1,  1907,  December  1,  1908, 
December  1,  1909,  uid  December  1,  1910,  re- 
spectively, bearing  6  per  cent  interest  per 
annum,  payable  semiannually.  At  the  same 
time  ai>peilee  executed  to  appellant  ten  notes 
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nrsc  notes,  a.  nrsi  ana  secoua  montage  oa 
real  estate  situated  In  the  town  of  Mezia, 
Tex.,  were  executed  to  secure  the  payment 
of  said  notes;  the  first  mortgage  to  secnre 
the  payment  of  the  first  five  notes,  and  the 
second  to  secure  the  other  ten  notes.  The 
Improvements  on  said  property  were  insured 
against  fire,  and  the  policy  made  payable  to 
H.  A.  Kahler,  or  to  the  legal  holder  of.  said 
notes,  as  their  interest  might  appear.  The 
first  mortgage  provided  that,  in  case  said 
improvements  were  destroyed  by  fire,  "the 
said  H.  A.  Kahler,  or  other  legal  holder  of 
said  bond  shall  have  the  right  to  apply  the 
moneys  collected  from  the  insurance  in  pay- 
ment of  the  debt  secured,  whether  due  or 
not"  It  was  further  provided  that  If  de- 
fault was  made  in  the  payment  of  taxes, 
preminms  of  insurance,  or  charges  of  any 
kind,  at  the  option  of  the  holder,  "the  mon- 
eys due  on  said  bond  and  for  advances  as 
aforesaid  may  be  collected  by  a  sale  under 
this  mortgage  or  by  suits  in  the  courts  of 
Dallas  county,  or  otherwise,  as  H.  A.  Kabler, 
or  other  legal  holder  of  said  bond  may 
elect"  The  second  mortgage  provides, 
among  other  things:  "If  default  shall  be 
made  In  the  payment  of  the  above-described 
notes  for  $201.66,  or  of  the  notes  or  bonds 
secured  by  the  first  mortgage  aforesaid,  or 
if  default  should  be  made  in  the  compliance 
of  any  of  the  terms  or  conditions  of  said 
first  mortgage,  wbldi  are  hereby  adopted 
and  made  a  part  of  this  instrmnent  thai 
the  whole  sum  hereby  secured  shall  become 
due  and  payable  at  the  election  of  the  hold- 
er hereof."  In  the  early  part  of  1907,  the 
Improvements  on  said  property  were  de- 
stroyed by  fire,  and  on  April  10,  1907,  appel- 
lant collected  $3,000  on  the  insurance  policy 
and  appropriated  said  Insurance  to  said 
debt  At  this  date  appellee  had  paid  the 
notes  that  bad  fallen  due,  and  be  was  owing 
a  balance  of  $3,200,  not  including  future  in- 
terest The  holder  of  the  first  series  of 
notes  not  then  paid  agreed  to  accept  pay- 
ment If  interest  was  paid  up  to  June  1, 1907, 
that  being  the  next  interest  paying  period, 
and  cancel  the  notes.  The  appellant  the 
bolder  of  the  ten  notes  given  for  the  2  i>er 
cent  interest  demanded  a  greater  sum  than 
said  notes  would  amount  to  on  April  10, 
1907,  claiming  that  the  2  per  cent  for  which 
said  ten  notes  were  given  represented  the 
commissions  it  was  to  receive  for  negotiat- 
ing the  loan.  Appellant  offered  to  compro- 
mise by  making  some  reduction  of  the 
amount  that  It  claimed  to  be  due,  but  appel- 
lee refused  to  settle  on  that  basis  and 
brought  suit  for  $207.67,  with  0  per  cent 
Interest  per  annum  thereon  from  April  10, 
1907,  claiming  that  much  was  wrongfully 
withheld  from  him  by  appellant  out  of  the 
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The  contentim  of  appellant  that  the  10 
notee  were  given  for  its  commissions  In  ne- 
gotiating the  loan,  and  therefore  it  was  en- 
titled to  retain  the  full  amount  of  their  face 
value,  does  not  necessarily  follow  from  the 
evidence.  If  the  contract  had  been  that  ap- 
pellant was  to  receive  said  amount  as  its 
commissions  for  negotiating  the  loan,  then 
we  think  it  would  be  entitled  to  retain  said 
amount;  but  under  the  evidence  the  court 
was  authorized  in  concluding  that  such  was 
not  the  contract  entered  Into.  It  is  true,  Mr. 
Bregg,  vice  president  of  the  bank,  testified, 
in  substance,  that  the  bank  in  like  transac- 
tions took  a  second  mortgage  to  cover  pay 
for  services,  attorney's  fees,  and  expenses 
of  examining  the  property,  and  to  pay  com- 
missions to  the  correspondent  or  agent 
through  whom  the  business  comes,  etc. 
This  was  doubtless  Mr.  Bregg's  conception 
of  the  contract  and  prompted  the  drawing  of 
the  contract  in  the  form  it  was;  but  ther« 
seems  to  be  no  evidence  that  appellee  knew 
at  the  time  of  making  the  contract  that  the 
loan  was  being  made  for  some  one  else,  and 
that  said  10  notes  were  executed  for  the 
tHink's  commissions.  On  the  other  hand, 
appellee  testifies,  in  substance:  That  the 
contract  for  the  loan  of  the  money  was 
made  with  the  bank,  the  rate  of  Interest  to 
be  8  per  cent  per  annum,  and  when  drawing 
up  the  paper  he  objected  to  signing  the  pa- 
pers in  the  form  as  drawn  up ;  but  they  told 
him  it  was  their  form  and  the  way  they 
loaned  all  their  money.  That  at  the  time  he 
was  not  Informed  that  other  parties  were 
Interested  in  the  loan,  and,  having  contract- 
ed for  the  money,  he  signed  In  accordance 
with  their  request  That  Mr.  Bregg  told 
him  after  the  fire  that  the  10  notes  were  the 
bank's  commissions.  The  notes  on  their 
face  specify  they  were  given  for  a  part  of 
the  interest  on  said  loan,  and  until  after  the 
fire  said  notes  were  treated  as  part  of  the 
interest 

The  conclu8l<m,  under  the  facts,  betatg  an- 
thorised  that  said  10  notes  were  given  for 
part  of  the  Interest  then,  did  the  bank  have 
the  right  to  retain  the  amount  thereof  then 
not  due  out  of  the  insurance  money  col- 
lected by  it?  The  fire  insurance  policy  cov- 
ering the  mortgaged  property  which  was 
burned,  and  enough  thereof  being  collected 
and  applied  to  the  eztingalshment  of  tite 
principal  of  the  debt  aa  per  the  terms  of  the 
mortgage,  no  greater  amount  of  interest  was 
collectible  than  had  accrued  at  the  date  of 
the  collection  of  said  Insurance.  Dugan  v. 
Lewis,  79  Tex.  246,  14  S.  W.  1024,  12  L.  &  A. 
93,  23  Am.  St  Rep.  332. 

The  court  allowed  the  appellant  interest 


DALLAS  CONSOL.  ELECTRIC  ST.  BY.  CO. 
V.  CHASE. 

(OoDrt  of  Civil  Appeals  of  Texas.     April  10, 
1900.     Rehearing  Denied  May  1.  1909.) 

1.  JuRT  (I  2*)— SinacoNiNo  Jubt— Statuies 
— Vauditt. 

Acts  30th  Ler.  1907,  p.  289,  e.  189,  ptOTid- 
Ing  for  a  particular  jury  system  for  nil  coun- 
ties having  a  city  containing  a  population  of 
20.000  or  more  according  to  a  census,  is  not  un- 
constitntionaL 

[EM.  Note.— For  other  cases,  see  Jury,  Cent 
Dig.  I  15 ;   Dec  Dig.  {  2.*] 

2.  CABBIEBS   (I  321*)  —  INJTTBIKS  TO   PaBSEN- 

OEBS— Evidence— in  BTBUcnoNS. 

Where  the  petition  in  an  action  for  injuries 
to  a  street  car  passenger  alleged  that  as  plaintiff 


was  alighting  from  the  rear  platform  some  pro- 
jection on  the  step  caught  In  his  clothing  and 
threw  him  to  the  ground,  and  there  was  no  con- 


tention that  any  projection  was  on  the  platform 
as  distingnisheo  from  the  step,  and  the  evidence 
showed  that  the  passenger  was  thrown  while 
attempting  to  alight,  an  instruction  that,  if  there 
was  some  projection  on  the  platform  or  steps 
which  caught  the  passenger  as  he  was  alighting, 
he  was  entitled  to  recover,  etc.,  was  not  mis- 
leading as  presenting  the  issue  of  negligence  as 
to  a  projection  on  the  platform  as  distinguished 
from  the  step. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent.  Dig.  I  1826;   Dec.  Dig.  |  821.*] 

8.  CaBRIEBS   (g  321*)  —  INJUBIES   TO   Pabben- 
OEB8— EVIDEITCB— INBTBUCTIORS. 

Where,  In  an  action  for  injuries  to  a  street 
ear  passenger,  the  evidence  showed  that  he  was 
thrown  to  the  ground  while  attempting  to  alight, 
and  there  was  no  contention  on  the  trial  that 
any  projection  was  on  the  platform  as  distin- 
guished from  the  step,  which  was  a  part  of  the 
platform,  an  instruction  authorising  a  recovery 
if  there  was  some  projection  on  the  platform  or 
step*  which  caught  the  passenger  as  he  was 
alighting,  causing  him  to  ull,  was  not  erroneous 
aa  snbndttlng  two  issues,  thereby  making  it  im- 
poasibla  to  tell  from  the  verdict  on  whicn  issue 
the  jury  found. 

[Bd.  Note.— For  other  cases,  see  Carriers, 
Cent.  Dig.  |  1326;  Dec.  Dig.  |  821.*] 

4.  Tbial  n  295*)— Instructions— CowsTBTio- 

noN  OF  Crabob  as  a  Whole. 

The  fact  that  the  court  In  its  charge  re- 
peated a  former  part  of  the  charge  on  the  right 
of  recovery  was  not  objectionable  as  singling  out 
particular  facts  and  Impressing  the  jury  with 
their  importance,  where  the  court  repeated  sev- 
eral times  the  issue  of  contributory  negligence, 
and  when  the  charge,  considered  as  a  whole,  did 
not  ^ve  nndue  prominence  to  plaintUTs  side  of 
the  cause. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  i  703;  Dec.  Dig.  I  295.*] 

Appeal  from  District  Conrt,  Dallas  Coun- 
ty;   E.  B.  Muse.  Judge. 

Action  by  Joseph  Chase  against  the  Dal- 
las Consolidated  Electric  Street  Railway 
Company.  From  a  judgment  for  plaintiff, 
defendant  appeals.    Affirmed. 


RAINEY,  C  J.  This  suit  was  brought  by 
appellee  to  recover  of  appellant  damages  on 
account  of  personal  injuries  sustained  by 
him  while  he  was  attempting  to  alight  from 
one  of  appellant's  cars.  The  petition  alleg- 
ed, among  other  things,  that  defendant  was 
duly  Incorporated  under  the  laws  of  Texas; 
"that,  while  be  was  a  passenger  on  one  of 
the  defendant's  cars,  he  gave  the  defend- 
ant notice  that  he  wished  to  alight  there- 
from, and  thereupon  said  car  checked  its 
speed,  and  plaintiff  went  to  the  rear  plat- 
form to  alight  from  said  car,  and  as  the  car 
had  paBBed  the  usual  and  customary  place 
for  alighting  at  Harwood  street  and  as  the 
speed  of  the  car  had  been  checked,  and  be- 
lieving the  conductor's  signal  Indicated  that 
he  should  get  off,  plaintiff  proceeded  to 
alight  from  said  car  while  it  was  going  at 
a  slow  rate  of  speed,  but,  as  b«  was  In  the 
act  of  alighting,  some  projeetlon  on  the  step 
of  the  car  was  caught  In  the  bem  of  plaln- 
tllTs  pants,  whereby  he  was  bung  as  be  was 
alighting,  and  violently  thrown  to  the  ground, 
and  crippled,  bruised,  and  Injured,  which 
said  Injuries  were  more  spedflcally  set  out 
in  the  petition;  that  the  projection,  the  na- 
ture and  character  of  which  plaintiff  bad  no 
means  of  knowing,  and  which  be  bad  not 
discovered,  was  negligently  left  on  said  step 
and  made  same  unsafe  for  passengers,  and 
said  negligence  on  the  part  of  defendant 
was  the  direct  and  proximate  cause  of  the 
Injuries  received  by  plaintiff."  The  defend- 
ant answered  by  general  denial  and  plea  of 
contributory  negligence.  A  trial  resulted  in 
a  verdict  and  judgment  for  plaintiff  In  the 
sum  of  11,500.  The  allegations  of  plaintiff's 
petition  were  supported  by  the  evidence,  and 
the  jury  were  warranted  thereby  to  render 
a  verdict  for  him. 

The  first  assignment  of  error  complains 
of  the  action  of  the  conrt  in  overruling  ap- 
pellant's motion  to  quash  the  Jtiry  panel  for 
the  week.  The  jury  for  the  week  were 
drawn  under  Acts  30tb  Leg.  1907,  p.  269, 
c.  139,  known  as  the  "Jury  Wheel  Law." 
The  contention  urged  la  that  said  law  Is  un- 
constitutional, and  therefore  Inoperative. 
This  contention  Is  not  well  taken.  Railway 
Co.  T.  Danfortb  (Tex.  Civ.  App.)  116  S.  W. 
147. 

The  next  complaint  Is  that  ttae  court 
erred  in  the  following  paragraph  of  his 
charge,  viz.:  "If,  through  the  negligence  of 
defendant,  there  was  some  projection  on 
said  car  on  the  platform  or  steps  thereof 
which  caught  In  plaintlfTs  pants  as  be  was 
alighting  therefrom  and  caused  bim  to  fall, 
and  receive  the  alleged  injuries  complained 
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Ing."  The  objection  to  said  charge  Is  that 
It  has  the  "effect  of  presenting  to  the  Jury 
the  Issue  of  negligence  with  reference  to  a 
projection  upon  the  platform  of  defendant's 
car  In  the  absence  of  any  allegation  or  claim 
In  plaintiff's  petition  that  there  was  any 
projection  upon  the  platform  of  the  car  or 
any  defect  In  such  platform."  -  The  petition 
alleges  that  "plaintiff  went  to  the  rear  plat- 
form to  alight  from  said  car,  •  •  *  and, 
as  he  was  In  the  act  of  alighting,  some  pro- 
jection on  the  step  of  the  car  caught  In  the 
hem  of  plaintiff's  pants,"  and  threw  him  to 
the  ground.  There  seems  to  have  been  no 
contention  on  the  trial  that  any  projection 
was  on  the  platform  as  contradistinguished 
from  the  step.  Some  Witnesses  speak  of 
appellee's  going  out  on  the  platform  and 
alighting  from  the  car,  etc.;  others  speak  of 
the  step  of  the  car,  etc.  The  step  is  a  part 
of  the  platform,  and  under  the  evidence, 
which  shows  that  he  was  thrown  while  at- 
tempting to  alight,  It  Is  Immaterial  wheth- 
er he  was  thrown  from  the  platform  or 
step,  as  the  jury  could  not  possibly  have 
been  misled  by  the  charge.  Nor  are  the 
facts  such  that  the  charge  submits  two  Is- 
sues, which  makes  It  impossible  to  tell  from 
the  verdict  upon  which  issue  the  jury  fouiid. 

Complaint  is  made  of  the  charge  on  the 
ground  that  it  repeats  a  former  portion  of 
the  charge  on  the  right  of  recovery,  which 
had  the  effect  of  singling  out  particular 
facts  and  impressing  the  jury  with  the  im- 
portance of  same.  The  appellee  could  with 
equal  propriety  urge  the  same  objection  to 
the  charge,  as  the  court  repeated  several 
times  the  issue  of  contributory  negligence. 

When  the  charge  is  considered  as  a  whole, 
there  was  no  such  undue  prominence  given 
to  plaintiff's  side  of  the  cause,  as  that  it 
worked  Injury  to  defendant. 

Finding  no  reversible  error  In  the  record, 
the  judgment  is  affirmed. 


BOESCH  V.  TEXAS  CENT.   R.  CO. 
(Court  of  Civil  Appeals  of  Texas.    April  3,  1909. 

Rehearing  Denied  May  1,  1909.) 
Railroads  (§  351*)— Accidents  at  CBOsdiNO 

— INSTBUCTIONS. 

In  an  action  for  injuries  to  an  occupant 
of  a  bug;;  at  a  crossing  caused  by  the  unneces- 
sary noise  of  the  engine  frightening  the  horses, 
an  instruction  that  plaintiff  could  not  recover  if 
the  employes  on  the  engine  did  not  see  pl^ntiff 
in  his  perilous  position  is  too  restricted,  since 
it  is  the  duty  of  the  emi)loy6s  to  use  ordinary 
care  to  discover  the  position  of  parties  who  in- 
tend to  cross  the  track  and  are  near  enough  for 
their  horses  to  be  frightened. 

[Ed.   Note.— For  other  cases,   see  Railroads, 
Cent.  Dig.  {  1199;  Dec.  Dig.  |  351.»] 


uiBui  Lur  ueieuaani,  piainuu  appeals,     lie- 
versed  and  remanded. 

V.  L.  Shurtleff  and  W.  B.  Spell,  for  &V9^- 
lant  Collins  &  Cummlngs  and  J.  A.  Klbler, 
for  appellee. 

RAINEX,  C  3.  Urs.  Boesch  and  compan- 
ions were  riding  in  a  buggy  on  a  street  in 
the  town  of  Whitney,  and  when  they  ap- 
proached within  30  or  40  feet  of  the  point 
where  the  raUroad  track  crosses  said  street 
they  saw  a  train  approaching  and  stopped 
their  horse  for  the  train  to  pass.  It  is  al- 
leged that,  when  the  train  reached  the  cross- 
ing, the  engineer  negligently  caused  steam 
to  escape  from  the  engine,  caoslng  a  loud 
and  unusual  noise,  which  frightened  the 
horse  and  caused  It  to  run  away  and  Injure 
Mrs.  Boesch.  The  defendant  plead  a  gen- 
eral denial  and  contributory  negligence  on 
the  part  of  plaintiff.  A  trial  resulted  in  a 
verdict  and  judgment  for  the  raUroad. 

It  seems  the  engine  passed  over  the  cross- 
ing, gohig  west,  and  stopped,  and  then 
immediately  began  backing  east  There  la 
no  controversy  that  the  engine  tn  crossing 
west  made  more  noise  than  was  customary 
and  necessary  in  the  operation  of  trains,  but 
there  was  a  sharp  conflict  whether  the  horse 
became  frightened  and  ran  from  the  sight 
and  noise  of  the  engine  when  it  first  reached 
the  crossing  going  west,  or  when  It  backed 
east,  at  which  time  appellant's  witnesses 
claim  the  engine  emitted  steam.  Upon  the 
question  of  the  care  devolving  upon  the  rail- 
road under  the  circnmstances,  the  court 
gave  a  special  charge  requested  by  the  raU- 
road, as  follows:  "Notwithstanding  yon 
find  and  believe  from  the  evidence  that  the 
engine  of  the  defendant  did  emit  steam  and 
frighten  the  horse  which  was  being  driven 
by  Mrs.  Boesch  at  the  time  and  place  al- 
leged in  plaintiff's  petition,  yet  If  you  fur- 
ther ttelieve  that  the  engineer,  in  charge  of 
said  engine  did  not  see  plaintiff  and  her 
companions  In  the  buggy  south  of  the  de- 
fendant's track  at  the  crossing  of  said  track 
on  Colorado  street  in  the  town  of  Whitney 
as  shown  by  the  evidence,  and  that  the  fire- 
man or  other  servant  or  empioyte  of  defend- 
ant on  said  engine  at  the  said  time  and 
place  did  not  discover  the  perilous  position 
of  plaintiff  (wife)  and  the  other  occupants  of 
the  buggy  in  question,  if  you  find  their  posi- 
tion was  perilous,  In  time  to  have  Informed 
or  advised  the  engineer  in  charge  of  such 
engine  of  their  said  position  In  time  tor 
such  engineer  by  the  use  of  the  means  at 
hand  to  have  prevented  the  accident  In 
question,  then  and  in  such  event  the  plaintiff 
cannot  recover  in  this  case,  and  you  will 
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return  a  verdict  for  defendant"  The  giving 
of  this  charge  Is  aas^ed  as  error;  the  con- 
tention, In  effect,  being  that  the  qneatlon 
•was  not  whether  the  engineer  saw  the  par- 
ties In  the  buggy,  but  was  It  the  duty  of 
the  engineer  to  nse  ordinary  care  to  dis- 
cover said  parties,  and  not  cause  the  engine 
to  make  an  nnusual  and  unnecessary  noise? 

Whether  or  not  It  la  the  duty  of  the  em- 
ployes of  a  railroad  company  In  operating  a 
train  In  approaching  a  crossing  at  a  public 
street  to  anticipate  the  nearness  thereto  of 
parties  driving  or  riding  horses  that  might 
become  frightened  at  the  train  seems  not 
to  have  been  directly  passed  upon  by  our 
Supreme  Court  We  understand  the  duty  to 
be  to  use  care  to  prevent  colliding  with  one 
attempting  to  cross  the  track,  and  to  desist 
from  making  a  noise  when  It  Is  discovered 
that  a  horse  near  the  track  has  become 
frightened.  The  charge  of  the  court  limit- 
ing the  care  of  the  employes  to  whether  or 
not  they  saw  the  parties  at  the  time  was  too 
restricted.  In  our  opinion  the  rule  Is  that 
such  employes.  In  approaching  and  while 
crossing  the  street,  should  use  ordinary  care 
to  discover  the  position  of  parties  who  In- 
tend crossing  the  track  and  are  near  enough 
for  the  horses  they  are  driving  or  riding  to 
become  frightened  at  the  train.  The  rule 
here  stated  accords  with  the  following  au- 
thorities, viz.:  Railway  Co.  v.  Pendery,  14 
Tex.  Civ.  App.  60,  36  S.  W.  793;  Railway 
Co.  V.  Bellew,  22  Tex.  Civ.  App.  264,  64  S. 
W.  1079. 

We  have  considered  all  the  other  assign- 
ments of  error  and  find  no  error  therein. 

For  the  erroneous  Instruction  above  In- 
dicated, the  Judgment  Is  reversed,  and  cause 
remanded. 


LA  BRIB  V.  OARTWRIOHT. 

(Contt  of  Civil  Appeals  of  Texas.    April  7. 

1909.) 

1.  Vendor  and  Pdhchaseb  (|  242*)  — Bona 
Fide  Pubchaseb— Bttbden  of  Psoof. 

Where  a  person  purchased  from  heirs  land 
which  had  been  previously  deeded  to  a  third  per- 
son by  the  ancestor,  the  burden  was  upon  a 
person  claiming  title  throuKh  the  heirs  to  show 
that  the  purchaser  from  them  vas  a  purchaser 
for  value  without  notice  of  the  prior  conveyance. 

[Ed.  Note. — For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  §  603 ;   Dec.  Dig.  |  242.*] 

2.  Vfndob  and  Pubchaseb  (}  229*)— "Bona 
Fide  Pubchaseb"— Nones— Facts  PniriNa 
ON  Inquibt. 

A  bona  fide  purchaser  Is  one  who  has  in 
good  faith  paid  a  valuable  consideration  without 
notice  of  adverse  lights  of  another,  and  thon^ 
a  paichaser  of  land  did  not  have  actual  notice 
of  a  prior  conveyance  to  a  third  person,  if  be 
had  knowledge  of  any  fact  or  circumstances  suf- 
ficient to  put  a  prudent  man  upon  an  inquiry 
which,  if  prosecuted  with  ordinary  diligence, 
would  have  led  to  actual  notice,  he  was  charged 


with  knowledge  which  might  have  been  there- 
by acquired. 

[EH.  Note.— For  other  cases,  B«e  Vendor  and 
Purchaser,  Cent.  Dig.  i  477 ;  Dec.  Dig.  |  229.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  1,  pp.  825-830;   vol.  8,  p.  7591.] 

3.  Vendob  and  Pubchaseb  (8  229*)  —  Bona 
Fide  Pubchaseb— Notice— Facts  Putting 
ON  Inquibt. 

Where  a  fact  is  known  sufficient  to  put  a 

Surchaser  upon  inquiry  as  to  his  grantor's  title, 
e  cannot  close  his  eyes  to  it  and  excuse  him- 
self from  pursuing  the  inquiry  by  taking  the 
opinion  of  an  attorney  upon  an  abstract  of  the 
record  title. 

[Bd.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  8  477 ;   Dec.  Dig.  {  229.*] 

4.  Vendob  and  Pubchaseb  (g  245*)  —  Bona 
Fide  Pubchaseb— Question  fob  Jubt. 

Whether  a  purchaser  of  land  purchased 
without  notice  of  a  prior  conveyance  thereof  to 
a  third  person  held  to  be  for  the  jury  under  the 
evidence. 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  f  612 ;   Dec.  Dig.  {  245.*] 

5.  Tbespass  to  Tbt  Title  (§  45*)— Instbuc- 

TIONS  —  CONSTBUCTION  —  PBIOB  CUilU  AND 

Pbiob  Deed. 

In  trespass  to  try  title,  where  it  appeared 
that  defendant  claimed  under  a  "prior  deed"  of 
the  land  which  was  the  only  "pnor  claim"  In- 
volved, the  "prior  claim"  was  referable  to  "prior 
deed,"  where  used  in  a  charge  that  notice  to  a 
subsequent  purchaser  of  a  pnor  deed  could  have  ' 
been  given  by  knowledge  of  facts  which  would 
have  put  an  ordinarily  prudent  man  upon  in- 
quiry which,  if  prosecuted  with  ordinary  dili- 
gence, would  have  led  to  actual  notice  of  the 
prior  deed,  or  by  knowledge  of  another  person  of 
the  prior  claim  if  he  were  found  to  be  the  pur- 
chaser's agent;  the  terms  as  used  being  prac- 
tically synonymous. 

[E>d.  Note.— For  other  cases,  see  Trespass  to 
Try  Title,  Cent  Dig.  |  87 ;   Dec.  Dig.  §  45.*] 
6w  Pbincipal  and  Agent  (|  180*)— Notice  to 
Agent  as  Notice  to  Pbincipal— Applica- 
tion Of  Rule. 

The  doctrine  that  a  principal  is  chaigeable 
with  notice  of  facts  known  to  his  a^ent  is  based 
not  only  upon  the  fiction  of  Identity,  but  also 
upon  the  fact  that  It  is  the  agent's  duty  to  com- 
municate bis  knowledge  to  his  principal  and  the 
presumption  that  he  has  performed  bis  duty,  and 
the  rule  does  not  apply  if  an  agent,  with  knowl- 
edge respecting  the  title  to  land  in  which  he  had 
a  personal  interest  by  reason  of  an  agreement 
whereby  he  was  to  receive  a  share  of  the  pur- 
chase price,  sold  the  land  to  his  principal,  as 
bis  interest  would  likely  lead  him  to  conceal  bis 
knowledge. 

[Bd.  Note. — For  other  cases,  see  Principal  and 
Agent  Cent  Dig.  I  689;   Dec.  Dig.  I  180.*] 

Appeal  from  District  Court,  Sabine  Coun- 
ty:   W.  B.  Powell,  Judge. 

Trespass  to  try  title  by  J.  D.  La  Brie 
against  M.  C.  Cartwright,  the  Texas  Loan 
Agency,  and  others.  From  a  judgment  for 
defendant  Cartwright  and  for  plalntlfT  against 
defendant  loan  agency,  plaintiff  and  defend- 
ant loan  agency  appeal.  Reversed  and  re- 
manded. 

Woods  &  Kerr,  8.  M.  Johnson,  and  Good- 
rich &  Bynnott,  for  appellants.  Oreer,  Minor 
&  Miller,  for  appellee. 

NEI'LL,  J.  On  June  80,  1905,  J.  D.  La 
Brie  sued  M.  C.  Cartwright  and  a  number 
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of  other  persons,  as  the  heirs  of  Matthew  and 
Amanda  Cartwrlght,  In  trespass  to  try  title 
to  recover  600  acres  oat  of  the  northeast  cor- 
ner of  the  north  half  of  the  Isaac  Powell 
league  situated  in  Sabine  county,  Tex.  The 
plaintiff  also  made  the  Texas  Loan  Agency 
and  W.  A.  Polley,  under  whom  he  claims 
by  general  warranty  deeds,  parties  defend- 
ant, and  prayed  judgment  against  them  on 
their  warranties.  In  the  event  of  his  failure 
to  recover  the  land.  All  the  defendants  who 
were  sued  for  the  land  disclaimed  any  title  or 
Interest  In  It  except  the  appellee,  M.  C. Cart- 
wright,  who  answered  by  a  plea  of  not  guilty. 
The  Texas  Loan  Agency  answered  plalntlfTs 
petition  by  a  general  demurrer,  and  W.  A. 
Polley,  though  cited,  failed  to  answer  at  all. 
The  case  was  tried  before  a  Jury,  and  the 
trial  resulted  in  a  Judgment  against  the  plain- 
tiff for  M.  C.  Cartwrlght  and  in  favor  of  the 
plaintiff  against  the  Texas  Loan  Agency  and 
W.  A.  Polley  on  their  warranties.  The  plain- 
tiff and  the  Texas  Loan  Agency  hare  both 
appealed  from  the  Judgment 

As  we  shall  reverse  the  Judgment  on  ac- 
count of  an  error  in  the  charge,  only  so  much 
of  the  evidence  as  may  be  necessary  to  ex- 
pose the  questions  considered  and  to  show  the 
grounds  upon  which  the  Judgment  Is  reversed 
will  be  presented  or  discussed.  Isaac  Powell, 
the  original  grantee,  conveyed  to  John  Cart- 
wrlght and  bis  son,  Matthew  Cartwrlght, 
the  north  half  of  the  Isaac  Powell  league, 
by  deed  dated  July  4,  183&  The  tiUe  of 
this  part  of  the  survey  afterwards  became 
vested  in  Robert  O.  Cartwrlght,  another  son 
of  John  Cartwrlght,  and  It  is  agreed  by  the 
parties  to  this  action  that  he  is  the  common 
source  of  title  under  which  they  both  claim ; 
the  defendant  M.  C.  Cartwrlght  deraignlng 
his  title  from  a  deed  of  R.  O.  Cartwrlght,  and 
the  plaintiff  claiming  his  under  a  deed  from 
R.  O.  Cartwrlght'8  heirs  to  H.  O.  Damon. 
The  deed  from  R.  O.  Cartwrlght,  through 
which  defendant  claims,  conveyed  the  north 
half  of  the  league  to  the  first  Matthew  Cart- 
wright  This  deed  was  dated  November  22, 
1845,  and  filed  for  record  May  12,  1846,  and, 
the  records  having  been  destroyed  in  1875, 
was  again  filed  for  record  on  July  12,  1889, 
at  2  o'clock  p.  m.  All  the  other  heirs  of  Mat- 
thew C.  Cartwrlght,  the  first,  and  his  wife, 
Amanda,  conveyed  794  acres  of  the  Isaac 
Powell  league^  including  the  600  acres  in  con- 
troversy, to  Matthew  G.  Cartwrlght,  who  is 
the  defendant  in  this  suit,  by  their  deed  dat- 
ed August  20,  1904,  which  was  filed  for  rec- 
ord September  25,  1905.  It  is  admitted  that 
plaintiff  was  a  purchaser  for  value.  The  on- 
ly question  is:  Did  H.  O.  Damon  purchase 
for  value  in  good  faith  and  without  notice 
or  knowledge  of  the  prior  deed  from  Robert 
O.  Cartwrlght  to  Matthew  Cartwrlght  So 
much  of  the  evidence  bearing  upon  this  ques- 
tion as  is  necessary  to  be  considered  will  be 
stated  In' considering  the  assignments  of  er- 
ror to  which  it  is  pertinent 


Conclusions: 

1.  The  first  assignment  of  the  appellant 
La  Brie,  which  is  adopted  by  his  coappellant. 
is:  "The  court  erred  in  charging  the- Jury  in 
the  fourth  paragraph  of  its  charge,  as  fol- 
lows: 'The  evidence  shows  that  said  Damon 
paid  a  valuable  consideration  for  said  land. 
The  issues  therefore  to  be  determined  by  you 
are:  Did  he  pay  said  consideration  in  good 
faith  without  notice  of  the  prior  deed  for 
said  land  from  R.  Q.  Cartwrlght  to  Matthew 
Cartwrlght  In  order  for  said  Damon  to  have 
been  a  purchaser  in  good  faith,  it  was  neces- 
sary for  him  to  exercise  reasonable  diligence 
in  making  inquiry  as  to  the  title  he  was  ac- 
quiring— that  is,  such  diligence  as  an  ordi- 
narily prudent  man  would  have  exercised  un- 
der the  same  circumstances — and,  if  he  had 
knowledge  of  facts  that  would  have  provoked 
inquiry  on  the  part  of  an  ordinarily  prudent 
man,  the  law  charged  him  with  the  dut7  of 
following  up  such  inquiry  with  ordinary  dili- 
gence, and  with  knowledge  of  all  the  facts 
which  such  an  Inquiry  would  have  disclosed ; 
and,  if  he  failed  to  do  so,  he  was  not  a  bona 
fide  purchaser  for  value  without  notice,  pro- 
vided you  further  believe  that,  had  he  made 
such  inquiry,  he  would  have  been  led  to  ac- 
tual notice  of  facts,  which,  if  followed  up, 
would  have  disclosed  the  existence  of  the 
prior  deed  from  R.  G.  Cartwrlght  to  Mat- 
thew Cartwrlght'  First,  because  plaintiff  es- 
tablished the  fact  beyond  controversy  that 
Damon  had  no  actual  knowledge  of  the  prior 
deed  from  R.  G.  Cartwrlght  to  Matthew  Cart- 
wrlght, and,  second,  because  plaintiff  eetab- 
lished  the  fact  beyond  controversy  that  H.  Q. 
Damon  bad  no  knowledge,  actual  or  other- 
wise, of  any  fact  or  facts  which  would  put 
him  on  inquiry,  and  which  would  have  led 
him  to  actual  notice  of  the  prior  deed  from 
R.  G.  Cartwrlght  to  Matthew  Cartwrlght" 

The  error  insisted  upon  by  the  proposition 
under  the  assignment  is,  as  we  construe  it, 
that  the  paragraph  of  the  charge  embodied 
in  the  assignment  submits  an  issue  not  rais- 
ed by  the  evidence,  and  that  the  grounds 
upon  which  the  insistence  is  urged  are:  (1> 
That  Damon  had  an  abstract  of  title  to  the 
land  submitted  to  his  attorney,  Kirby,  which 
showed  that  at  the  time  he  purchased  and 
paid  the  consideration  the  record  title  was 
in  his  vendors;  (2)  and  that  the  evidence 
shows  that  at  the  time  of  his  purchase  be 
(Damon)  had  no  knowledge  of  the  deed  from 
Robert  O.  Cartwrlght  to  Matthew  Cartwrlght 
executed  November  22,  184S,  nor  of  any  fact 
which  would  have  put  him  upon  Inquiry 
which  would  have  led  to  the  discovery  of  said 
deed — ^that  therefore  he  was  an  Innocent  par- 
chaser  for  value. 

Damon  having  purchased  subsequent  to  tbe 
date  of  the  deed  from  Robert  O.  Cartwrlght 
to  Matthew  Cartwrlght,  the  burden  was  upon 
plaintiff  to  show  that  be  (Damon)  was  a  pur- 
chaser for  value,  without  notice  of  such  prior 
conveyance.     Unless  the  evidence  upon  the 


Digitized  by 


Google 


Tex.) 


LA  BRIE  T.  OARTWRIQHT. 


787 


Issue  was  of  sach  probative  force  that  no 
fair-minded  man  could  reach  any  other  con- 
clusion from  it  than  that  be  was  such  pur- 
chaser, It  was  the  duty  of  the  trial  court  to 
submit  It  to  the  Jury.  A  "bona  flde  purchas- 
er" Is  one  who  has  In  good  faith  paid  a  valu- 
able consideration  without  notice  of  the  ad- 
verse rights  of  another.  In  other  words,  he 
must  be  a  bona  flde  purchaser  for  value  with- 
out notice.  It  may  be  conceded  that  the  evi- 
dence conclusively  shows  that  Damon  did  not 
have  actual  notice  of  the  prior  conveyance; 
but,  if  he  had  knowledge  of  any  fact  or  cir- 
cumstances sufficient  to  put  a  prudent  man 
upon  Inquiry  which,  If  prosecuted  with  ordi- 
nary diligence,  would  lead  to  actual  notice, 
he  was  charged  with  knowledge  which  might 
have  been  acquired  by  such  diligence.  In 
view  of  this  principle,  can  it  be  said  from 
the  evidence,  as  a  matter  of  law,  that  Damon 
had  no  knowledge  of  any  fact  or  drcum- 
stancee  which  would  put  him  on  notice  of  the 
prior  conveyance  by  Robt  Q.  Cartwrlght?  If 
not,  then  it  was  a  matter  of  fact  for  the 
Jury,  and  not  the  court  to  decide. 

Laying  aside  for  the  present  the  question, 
to  be  considered  under  another  assignment, 
whether  S.  M.  Johnson  in  negotiating  the 
sale  was  acting  In  the  matter  as  Damon's 
agent,  we  will  inquire  whether  there  are  any 
facts  or  circumstances  shown  by  the  evidence 
of  'tdiich  Damon  had  knowledge,  which  the 
jury  might  find  were  such  as  would  have  put 
a  prudent  man  upon  inquiry,  which,  if  fol- 
lowed up  with  due  diligence,  would  have  led 
him  to  the  knowledge  of  the  fact  of  the  prior 
conveyance  under  which  the  appellee  claims 
the  land  in  controversy.  In  pursuing  this  in- 
quiry we  will  consider,  pro  hac  vice,  that 
Johnson  was,  as  appellants  claim,  the  agent 
of  the  heirs  of  Robt.  G.  Cartwrlght  with  a 
power  of  attorney  from  them  to  sell  the  land, 
and  was  acting  only  as  their  agent  under  the 
power  of  attorney  in  negotiating  the  sale  to 
Damon.  It  is  undisputed  that  this  power  was 
conpled  with  an  interest  in  the  land,  enti- 
tling Johnson  to  one-half  of  the  proceeds  of 
the  sale.  This  fact  was  known  to  Damon, 
for,  when  a  deed  was  tendered  him  executed 
by  Johnson  as- attorney  in  fact  for  the  heirs, 
Damon  refused  to  accept  it,  but  demanded,  in 
lleo  of  it,  a  deed  from  the  heirs  in  person. 
He  knew  when  the  deed  from  the  heirs,  ex- 
ecuted by  them  in  person,  in  accordance  with 
his  demand,  was  tendered  to  and  accepted  by 
him,  that  Johnson  was  to  receive  one-half  of 
the  purchase  money.  Can  it  be  said  as  a 
matter  of  law  that  this  fact  alone  was  not. 
In  and  of  Itself,  sufficient  to  put  a  prudent 
man  upon  Inquiry?  We  think  not.  It  Is  a 
matter  of  common  knowledge  that  men  of 
common  sense  and  ordinary  business  capaci- 
ty, when  they  believe  they  have  a  good  title 
to  property,  do  not  give  away  half  of  It,  or 
of  the  proceeds  of  its  sale  to  another  mere- 
ly In  consideration  of  his  making  a  sale.  If, 
then,  with  a  knowledge  or  the  fact  that  John- 


son was  to  recover  half  of  the  proceeds  of 
the  sale,  might  not  the  Jury  have  found  from 
all  the  facts  and  circumstances  shown  by  the 
evidence  that  prudence  required  Damon  to 
make  further  inquiry  as  to  his  vendors'  title 
to  the  land,  and  that,  if  he  had  prosecuted 
the  Inquiry  with  ordinary  diligence,  he  would 
have  found  that  the  ancestor  of  his  vendors 
had  conveyed  the  land  to  Matthew  O.  Cart- 
wrlght, under  whom  appellee  claims,  and 
that  consequently  they  had  no  title  to  convey? 
We  think  such  might  have  reasonably  been 
their  finding. 

Damon,  upon  the  supposition  that  Johnson 
was  acting  solely  for  himself  and  as  agent 
for  Robert  O.  Cartwrlgbt's  heirs,  must  be  re- 
garded as  dealing  with  him  at  arm's  length. 
In  such  event,  to  Ills  mind  would  naturally 
have  been  suggested  this  inquiry:  "Why  is 
it,  if  Robert  O.  Cartwrlgbt's  heirs  have  title 
to  this  land,  Johnson  Is  to  receive  one-half 
of  the  proceeds  of  sale  for  inducing  me  to 
buy  it?  I  must  inquire  of  them  the  cause  of 
this."  Upon  making  such  inquiry  of  them, 
can  it  be  said,  in  view  of  their  testimony,  as 
a  matter  of  law  that  he  would  not  have  ob- 
tained the  information,  which  their  testimo- 
ny shows,  that,  until  Johnson  came  to  them 
and  asked  them  to  make  hlin  the  power  of  at- 
torney, they  had  never  claimed  the  land,  had 
never  paid  taxes  thereon,  had  always  thonght 
that  Robert  O.  Cartwrlght  had  sold  It,  but 
that  Johnson  persuaded  them  to  execute  the 
power  by  representing  that  the  record  of 
deeds  of  the  county  where  It  lay  showed  that 
they  owned  the  property,  and  that  he  ought 
to  have  a  half  interest  in  it  for  his  services 
in  finding  the  land  for  them?  Following  up 
this  Inquiry,  he  would  probably  have  ascer- 
tained that  the  appellee  and  those  under 
whom  he  claims  had  been  assessing  it  as 
their  property  and  paying  taxes  upon  it  from 
a  date  prior  to  Robert  O.  Cartwrlgbt's  death, 
and  by  asking  the  appellee  he  would  have 
found  out  that  he  was  the  owner  of  the  land. 
When  a  fact  is  known,  sufficient  to  put  a  sub- 
sequent purchaser  upon  Inquiry,  he  cannot 
close  his  eyes  to  it  and  excuse  himself  from 
pursuing  the  inquiry  by  taking  the  opinion  of 
-an  attorney  upon  an  abstract  of  the  record 
title.  If  this  could  be  done,  the  rule  that 
whatever  Is  sufficient  to  put  a  party  upon  In- 
quiry, etc.,  is  notice,  would  be  rendered  nuga- 
tory. 

Again,  the  evidence  shows  that  after  the 
deed,  dated  November  22,  1845,  of  Robert  G. 
Cartwrlght  to  Matthew  Cartwrlght,  under 
which  appellee  claims,  was  re-recorded,  Da- 
mon, notwithstanding  he  testified  that  he  was 
a  purchaser  for  value  in  good  faith  without 
notice  of  appellee's  title,  Immediately  oflJered 
to  buy  the  land  from  the  owner  at  $2  per 
acre.  Why  did  he  do  this,  If  he  had  purchas- 
ed in  good  faith  without  notice  of  appellee's 
title? 

From  this,  the  Jury  have  reasonably  reach- 
ed the  conclusion  that  he  had  notice  of  ap- 
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pellee'a  title  when  he  bongbt  from  Robert  O. 
Cartwrlght's  heirs,  else  be  would  not  have 
made  the  offer  to  purchase  the  land  from  the 
appellee.  The  jury  did  not  have  to  believe 
Damon  anyway,  and  the  facts  and  circum- 
stances surrounding  the  transaction  are  not 
such  as  bear  convincing  proof  that  he  was  a 
bona  fide  purchaser  without  notice. 

2.  The  second  assignment  of  error  is :  "The 
court  erred  in  its  charge  wherein  It  instruct- 
ed the  Jury  in  words  as  follows :  'At  the  time 
Damon  purchased  said  land  from  the  heirs 
of  R.  O.  Cartwrlght,  the  deed  from  R.  O. 
Cartwrigbt  to  Matthew  Cartwrlght  was  not 
of  record.  Hence,  if  Damon  had  notice  of 
such  deed,  you  are  instructed  that  It  must 
have  been  otherwise  than  by  the  record. 
This  could  have  been  given  to  Damon  in  ei- 
ther one  of  three  ways :  (1)  By  actual  knowl- 
edge thereof  prior  to  the  payment  of  the  pur- 
chase price  by  him  for  the  land;  (2)  by 
knowledge  of  any  fact  or  facta  sufficient  to 
put  an  ordinarily  prudent  man  upon  Inquiry, 
which,  if  prosecuted  with  ordinary  diligence, 
would  have  led  to  actual  notice  of  the  prior 
deed  from  R.  O.  Cartwrlght  to  Matthew  Cart- 
wrlght, prior  to  the  payment  by  said  Damon 
of  the  purchase  price  for  said  land  under 
his  said  deed ;  (3)  by  the  knowledge  of  Silas 
M.  Johnson  of  the  prior  claim  of  Matthew 
Cartwrlght,  and  those  having  his  title  to  the 
land  in  controversy,  provided  you  believe 
from  the  evidence  that  said  S.  M.  Johnson 
was  the  agent  of  said  H.  G.  Damon  to  make 
said  purchase  for  him  (Damon).'  First,  be- 
cause defendant  Cartwrlght  failed  to  estab- 
lish the  fact  that  Silas  M.  Johnson  was  the 
agent  of  H.  O.  Damon  in  purchasing  the  land 
In  controversy.  Second,  because  Silas  M. 
Johnson's  knowledge,  if  any  he  had,  of  the 
prior  claim  of  Matthew  Cartwrlght,  or  those 
having  his  title,  was  not  notice  to  H.  O.  Da- 
mon, actual  or  otherwise,  of  the  prior  deed 
from  R.  O.  Cartwrlght  to  Matthew  Cart 
wright" 

The  first  proposition  advanced  is:  "Tri- 
or claim'  and  'prior  deed'  are  not  synony- 
mous terms,  are  not  idem  sonaus,  and  do  not 
mean  one  and  the  same  thing." 

That  the  terms  are  not  idem  sonans  is  self- 
evident,  and  that  they  are  not  necessarily 
synonymous,  nor  mean  the  same  thing,  is  ap- 
parent; but  when  all  the  evidence,  as  well 
as  the  agreement  of  the  parties,  shows  that 
appellee's  "prior  claim"  is  "under  a  prior 
deed,"  the  terms,  as  used  in  the  charge  of  the 
court,  are  practically  synonymous  and  are  of 
the  same  meaning,  or  rather,  the  term  "prior 
claim"  is  necessarily  referable  to  appellee's 
"prior  deed,"  and  can  mean  nothing  else  In 
this  case. 

The  second  proposition  is:  "If  Silas  M. 
Johnson  was  the  agent  of  H.  G.  Damon  in 
purchasing  the  land  in  controversy,  then  his 
knowledge  of  a  prior  claim,  or  of  the  deed 
from  Robt  O.  Cartwrlght  to  Matthew  Cart- 
wrlght, could  not  be  imputed  to  Damon, 


since  It  was  clearly  shown  by  the  evidence 
In  the  case  beyond  dispute  or  controversy 
that  Johnson  had  a  personal  interest  hi  the 
land  sold  to  Damon,  and  any  knowledg« 
acquired  by  him  of  the  deed  from  Robt.  O. 
Cartwrlght  to  Matthew  Cartwrlght  would 
have  advised  him  of  an  adverse  title  to  the 
title  which  he  and  the  heirs  of  Robt  Q.  Cart- 
wright  were  offering  for  sale  to  Damon,  and, 
such  being  the  case,  it  will  be  presumed  that 
Johnson  would  not  communicate  any  such 
knowledge  to  Damon,  since  it  would  be 
adverse  and  antagonistic  to  his  own  interest 
and  the  interest  of  the  heirs  of  Robt  G. 
Cartwrlght,  and  the  rule  that  the  principal 
is  chargeable  with  knowledge  of  all  facta 
that  come  to  the  knowledge  of  his  agent 
while  acting  within  the  scope  of  his  agency 
does  not  apply  when  the  agent  has  a  person- 
al Interest  in  the  matter  which  would  likely 
lead  him  to  conceal  his  knowledge  from  bis 
principal." 

We  can  see  no  escape  for  appellee  from 
this  proposition,  for  the  doctrine  that  a  prin- 
cipal is  chargeable  with  notice  known  to  bis 
agent  is  based,  not  only  upon  the  fiction  of 
Identity,  but  also  upon  the  fact  that  it  Is 
the  duty  of  the  agent  to  communicate  bis 
knowledge  to  his  principal,  and  the  presump- 
tion that  he  has  performed  his  duty.  No 
such  presumption  can  arise,  however,  where 
the  agent  Is  dealing  with  the  prlncip«l  In 
his  own  interest,  or  where  for  any  other  rea- 
son his  interest  is  adverse  to  his  principal, 
BO  that  it  is  to  his  own  interest  not  to  com- 
municate the  knowledge  to  the  principal. 
In  such  a  case  the  general  rule,  that  notice 
to  an  agent  is  notice  to  his  principal  does 
not  apply.  Harrington  v.  McFarland,  1  Tex. 
Civ.  App.  292,  21  S.  W.  116;  Kauffman  t. 
Robey,  eo  Tex.  311,  48  Am.  Rep.  264;  Texas 
Loan  Agency  v.  Taylor,  88  Tex.  47,  20  8. 
W.  1057;  Allen  v.  Garrison,  92  Tex.  646,  60 
S.  W.  835;  Cooper  v.  Ford,  29  Tex.  Civ  App. 
253,  69  S.  W.  487;  Clark  &  Skyles  on  Agency, 
i  485;  Mech.  Ag.  |  723.  It  is  undisputed  that 
Johnson  had  a  half  interest  in  the  land  and 
received  such  an  interest  in  the  proceeds  of 
the  sale  of  the  same  which  he  effected  to 
Damon.  Therefore,  even  if  it  should  be  con- 
ceded that  he  was  Damon's  agent  in  procur- 
ing bis  purchase  of  the  land  from  the  heirs 
of  Robert  G.  Cartwrlght,  his  knowledge,  if 
any  he  had,  of  the  prior  deed  to  Matthew 
Cartwrigbt  or  the  claim  of  appellee  to  the 
property,  or  of  any  fact  sufficient  to  put 
him  on  inquiry,  could  not,  under  the  principle 
of  law  stated,  be  imputed  to  Damon.  In  this 
view  it  can  make  no  difference  upon  whom 
was  the  burden  of  proving  Johnson  was 
Damon's  agent  in  purchasing  the  land,  for  it 
relieves  the  case  of  such  an  issue  by  render- 
ing it  Immaterial  whether  such  agency  ex- 
isted, as  in  no  event  could  Johnson's  notice  of 
the  deed  under  which  appellee  daima  be  im- 
puted to  Damon. 

3.  This  also  disposes  of  the  third,  seventh, 
eighth,  nintli,  tentli.  and  eleveitli  aaaign- 
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ments,  and  all  the  pr(q;)o8itlona  under  them, 
In  appellant's  favor. 

4.  There  being  evidence,  as  we  have  held 
In  considering  the  first  assignment  of  error, 
tending  to  show  that  Damon  had  notice  of 
the  deed  under  which  the  appellee  claims,  or 
at  least  of  such  facts  and  circumstances  as 
would  put  him  upon  inquiry,  and  such  deed 
being  of  record  when  La  Brie,  as  well  as  his 
vendor,  Polley,  bought  the  land,  the  plaintiff 
could  only  recover  by  proving  that  Damon 
was  a  bona  fide  purchaser  without  notice  of 
such  deed.  Hence  the  court  did  not  err  in 
refusing  to  instruct  the  Jury  to  return  a 
verdict  for  La  Brie.  We  therefore  overrule 
the  fourth  assignment  of  error. 

6.  From  what  we  have  said  in  considering 
the  first  and  fourth  assignments  of  error,  it 
follows  that,  had  it  not  been  for  the  error 
In  the  charge  exposed  by  the  second  assign- 
ment of  error,  there  would  have  been  no 
error  in  the  court's  refusing  to  grant  a  new 
trial  upon  the  ground  that  the  verdict  was 
contrary  to  the  law  and  the  evidence. 

6.  The  evidence,  the  admlBSion  of  which  la 
complained  of  in  the  eleventh,  twelfth,  thir- 
teenth, fourteenth,  fifteenth,  sixteenth,  sev- 
mteentb,  eighteenth,  nineteenth,  .and  twen- 
tieth assignments  of  error,  was,  we  think, 
admissible,  in  connection  with  other  facts 
and  drcumstancee,  as  tending  to  show  that 
Damon  had  notice  of  the  prior  conveyance 
under  which  appellee  claims,  and  that  the 
principle  that  declarations  of  a  vendor,  made 
aftOT  he  has  conveyed  the  property,  cannot 
be  Introduced  to  diisparage  his  title,  has  no 
application  to  any  of  the  evidence  referred 
to  in  these  asslgnaments. 

On  account  of  the  errors  indicated,  the 
Judgment  is  reversed,  and  the  cause  re- 
manded. 


SCHNEIDER  et  al.  v.  SCHNEIDER  et  al. 

(Court  of  CItII  Appeals  of  Texas.     April  21, 
1909.) 

1.  Afpkai>  and  Ebbob  ({  168*)— Rkvikw— Bx- 
CEFTioR  Not  Pbbskhtbd  and  Rui,kd  or  Bk- 
ix>w. 

Where  the  record  on  a  writ  of  error  does 
not  show  that  an  exception  to  plaintiffs'  peti- 
tion, that  It  appeared  from  its  face  that  the 
cause  of  action  alleged  was  barred  by  Hniita- 
tions,  was  raised  below,  an  assigrnment  of  er- 
ror as  to  sostaining  the  exception  cannot  be 
considered. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  f  1226;    Dec.  Dig.  |  193.*] 

2.  Appbal  and  Erbob  (J  909*)  —  Revibw — 

FBESUMFTIONB— SUFFICIENCT    OT    EJVIDENOB. 

Where  there  is  neither  a  statement  of  facts 
nor  conclusions  of  fact  in  the  record,  it  must 
be  presumed  in  favor  of  the  judgment  that  the 
evidence  sostalned  a  plea  of  limitations. 

(Ed.  Note.— For  oUier  cases,  see  Appeal  and 
Error,  Cent  Dig.  |  3675 ;    Dec.  Dig.  |  909.*] 

8.  Apfkai.  AND  Ebbob  ((  191*)  —  Exoeftton 
Not  Madx  Bilow— Somicibnot  of  Plka. 
Where  defendant   pleaded   that   the   caase 
of  action  accrued  more  than  13  years  before 


commencing  suit,  which  would  cover  the  long- 
est period  embraced  by  any  statute  of  limita- 
tion, and  there  was  no  exception  on  the  ground 
that  it  did  not  specify  a  particular  statute,  the 
sufficiency  of  the  plea  cannot  be  <»lled  in  ques- 
tion for  the  first  time  on  a  writ  of  error. 

[Eid.  Note.— For  other  cases,  see  Api>eal  and 
Error,  Cent  Dig.  (  1241 ;   Dec.  Dig.  i  194.*] 

Error  from  District  Court,  .Guadalupe 
County;  M.  Kennon,  Judge. 

Suit  by  Edward  Schneider  and  others 
against  William  Schneider  and  others.  There 
was  a  judgment  for  defendants,  and  plain- 
tiffs bring  error.    Affirmed. 

Dlbrell  &  Mosheim,  for  plaintiffs  in  error. 
Seldemann  &  Short,  tat  defendants  in  error. 


NEILL,  J.  This  suit  was  brought  on 
March  S,  1908,  by  plaintiffs  in  error,  as  heirs 
of  B.  Schneider,  deceased,  against  defend- 
ants in  error,  William  Schneider  and  others, 
for  a  partition  of  the  property,  both  real  and 
personal,  of  the  decedent's  estate.  Among 
others,  plaintiffs'  petition  contains  these  alle- 
gations: "That  the  personal  property  belong- 
ing to  the  estate  of  the  said  B.  Schneider 
consists  of  the  sum  of  |800,  with  Interest 
thereon  from  January  1,  1896,  at  the  rate 
of  6  per  cent  per  annum  now  in  the  posses- 
sion of  the  defendant  Wm.  Schneider,  who 
from  said  time  has  held,  and  now  holds,  said 
sum  of  money  in  trust  for  said  estate."  The 
defendant  William  Schneider  answered  by  a 
special  exception  to  the  part  of  the  petition 
containing  said  allegations,  upon  the  ground 
that  it  appears  therefrom  that  plaintiffs' 
cause  of  action  accrued  more  than  IS  years 
before  this  suit  was  Instituted,  and  Is  barred 
by  the  statute  of  limitation.  He  then  plead- 
ed that  plaintiffs'  cause  of  action  accrued 
more  than  13  years  before  the  suit  was  com- 
menced. In  bar  of  the  action.  It  does  not  ai»- 
pear  from  the  record  that  the  special  ex- 
ception of  this  defendant  was  ever  presented 
to  or  acted  upon  by  the  court  The  case 
was  tried  without  a  jury,  and,  as  to  the 
$800  claimed  by  plaintiffs  from  William 
Schneider,  its  Judgment  is  as  follows:  "This 
day  came  the  parties  by  their  attorneys,  and 
then  came  on'  to  be  heard  the  defendant's 
William  Schneider's  plea  of  limitation  to 
that  portion  of  plaintiffs'  petition  alleging 
an  indebtedness  due  the  estate  of  B.  Schnei- 
der, deceased,  by  said  William  Schneider  for 
the  sum  of  $800,  with  Interest  from  January 
1,  1895,  at  the  rate  of  6  per  cent  per  annum, 
being  heard,  it  is  the  opinion  of  the  court 
that  the  law  ts  for  said  defendant,  and  that 
said  alleged  indebtedness  is  barred  by  the 
statute  of  limitation.  It  is  therefore  consid- 
ered by  the  court  that  the  said  plea  of  limi- 
tation be,  and  the  same  is  hereby,  sustained, 
and  that  plaintiffs  take  nothing  by  their  suit 
against  William  Schneider  as  to  said  $800." 
Aa  this  is  the  only  part  of  the  Judgment 
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the  exception  to  plaintiffs'  petition,  that  It 
appeared  from  its  face  that  the  alleged 
cause  of  action  against  William  Schneider 
was  barred  by  the  statute  of  limitation,  was 
presented  to  and  ruled  upon  by  the  court, 
the  first  assignment  of  error,  which  com- 
plains of  the  court's  sustaining  such  ezcej*- 
tion,  cannot  be  considered. 

2.  As  there  is  neither  a  statement  of  facts 
nor  conclusions  of  fact  of  the  trial  Judge  in 
the  record,  It  must  be  presumed  In  favor  of 
the  Judgment  that  the  evidence  was  suffi- 
cient to  warrant  the  court  In  sustaining  the 
defendants'  plea  of  limitation  to  plaintiffs' 
action  against  William  Schneider  for  the 
$800  he  was  sued  for.  If  it  should  be  con- 
ceded that  plaintiffs  proved  such  amount  of 
money  was  once  held  for,  or  due  by,  WQ- 
Uam  Schneider,  as  trustee,  to  the  estate  of 
B.  Schneider,  deceased,  still  It  cannot  be 
saJd,  in  the  absence  of  a  statement  of  facts, 
that  such  trust  was  not  repudiated,  and 
knowledge  of  its  repudiation  brought  home 
to  the  plaintiffs  in  time  to  bar  their  action. 

3.  Since  the  defendant  pleaded  that  plain- 
tiffs* cause  of  action  accrued  more  than  13 
years  before  the  commencement  of  this  suit, 
which  would  cover  the  longest  period  of  time 
embraced  by  any  statute  of  limitation,  and 
there  was  no  exception  to  the  plea  on  the 
ground  that  it  did  not  specify  any  particular 
statute^  the  sufficiency  of  the  plea  cannot 
now,  for  the  first  time,  be  called  in  ques- 
tion. 

These  is  no  error  In  the  Judgment^  and  it 
is  afilrmed. 


40-ACREJ  SPRING  LIVE  STOCK  CO.  et  al. 
V.  WEST  TEXAS  BANK  &  TRUST  CO. 

(Court  of  Civil   Appeals  of  Texas.     April   7, 
1909.     Rehearing  Denied  May  5,  1909.) 

Affiai.  aito  Ebbob  ({   169*)— Pbesertatior 

Bklow— Nkcessitt. 

Under  Sayles'  Ann.  Civ.  St  1897,  art  2989, 
U  amended  bv  Acts  30th  heg.  1907,  p.  206,  c. 
107,  §  2,  authorizing  an  appeal  to  the  Court 
of  CSvil  Appeals  in  civil  suits  wherein  a  tempo- 
rary injunction  is  granted,  provided  a  transcript 
shall  be  filed  with  the  clerk  of  the  Court  of 
Civil  Appeals  not  later  than  15  days  after  entry 
of  the  order  granting  the  injunction,  and  sec- 
tion 3,  providmg  that  it  shall  not  be  necessary 
to  brief  the  case  on  appeal,  and  permitting  it 
to  be  heard  on  the  bill,  answer,  and  evidence 
below,  contemplates  that  the  errors  assigned  on 
appeal  shall  have  been  raised  below,  and  error 
not  brought  to  the  attention  of  the  court  grant- 
ins  the  mjunction  will  not  be  reviewed  nnlesa 
it  Is  fnndamental. 

[Ed,  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  |f  1018-1034;    Dec.  Dig.  { 
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BTocK  uompany  ana  ouiers.     i<  rom  a  aecree 
granting  a  temporary  injunction,  defendants 
appeal.    Affirmed. 
See,  also.  111  S.  W.  417. 

Dowell  tc  Doweli,  for  appellants. 

RICE,  J.  This  is  an  appeal  from  an  order 
granting  a  temporary  injunction  under  article 
2989,  Sayles'  Ann.  Civ.  St  1897,  reUtins 
to  injunctions,  aa  amended  In  1907  (Acts  1907, 
p.  206,  c.  107).  On  the  10th  of  Febmary. 
1900.  the  West  Texas  Bank  &  Trust  Compa- 
ny, a  private  corporation,  filed  suit  in  tbe 
district  court  of  Travis  county  against  tbe 
40-Acre  Spring  Live  Stock  Company,  a  pri- 
vate corporation,  and  also  against  John  Do-w- 
ell,  Frank  Helerman,  Will  A.  Hall,  and  John 
Tom  Hall,  the  last  two  composing  the  firm 
of  Hall  Bros.,  substantially  alleging  that 
about  the  24th  day  of  June,  1907,  In  the  dis- 
trict court  of  Bexar  county,  it  recovered 
Judgment  against  John  Dowell  and  said  40- 
Acre  Spring  Live  Stock  Company,  for  tbe 
sum  of  139,035.13,  with  a  decree  foreclosing 
a  deed  of  trust  and  vendor's  lien  on  certain 
tracts  of  land  fully  described  In  said  peti- 
tion, and  that  thereafter  It  sued  oat  an  order 
of  sale  In  said  cause,  directed  to  the  sherUr 
of  Travis  county,  commanding  him  to  seize 
and  sell  said  described  tracts  of  land,  and 
that  in  pursuance  thereof  said  sheriff  did, 
about  the  19th  of  October,  1907,  seize  said 
tracts  of  land  by  virtue  of  said  order  of 
sale,  and  advertised  the  luune  for  sale,  and 
did  thereafter  sell  two  of  said  tracts  of  land. 
describing  them,  but  did  not  sell  the  remain- 
ing tracts  mentioned  in  said  order  of  sale,  for 
the  reason  that  he  and  the  plaintiff  in  said 
Judgment  were  enjoined  from  further  execut- 
ing said  writ  by  an  injunction  Issued  out  of 
the  district  court  of  Travis  county,  in  a  cer- 
tain snlt  pending  therein  wherein  Frank 
Helerman  was  plaintiff  and  Geo.  Matthews, 
sheriff,  and  otliers,  were  defendants.  It  was 
further  alleged  in  said  petition,  upon  infor- 
mation and  belief:  That  tbe  defendants  had 
entered  into  an  arrangement  with  Hall  Bros. 
whereby  they  were  to  enter  upon  the  remain- 
ing tracts  of  land,  and  cut  and  remove  the 
timber  growing  thereon,  and  that  in  parsu- 
ance  of  said  agreement  they  had  entered  up- 
on said  premises  and  had  cut  and  appropriat- 
ed a  large  portion  of  the  timber  thereon  to 
their  own  use  and  benefit,  and  were  contin- 
uing to  cut  and  remove  said  timber  from 
said  tract  of  land;  that  its  said  Judgment 
theretofore  obtained  in  the  district  court 
of  Bexar  county  against  said  40-Acre  Spring 
liive  Stock  Company  and  John  Dowell  was 
still  unsatisfied,  save  and  except  the  prlce'bid 
for  said  two  sections  of  land  sold,  as  above 
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stated,  amoontliiK.  In  the  aggregate  to  tbe 
sum  of  $640,  and  except  aa  to  f4,209  received 
from  the  Bale  of  certain  personal  property; 
that  both  said  4&-acre  ^rlng  lilve  Stock 
Company  and  John  Dowell  were  Insolvent; 
that  said  remaining  tracts  of  land  were  Insuffi- 
cient to  satisfy  the  balance  of  said  judgment; 
that  It  was  unable  to  state  whether  said 
Heierman  or  Hall  Bros.,  or  either  of  them, 
were  financially  able  to  respond  In  damages 
for  said  trespass  upon  said  premises;  that 
it  had  no  adequate  remedy  at  law;  and  that, 
nnlefss  restrained  by  order  of  the  court,  de- 
fendants would  cut,  dispose  of,  and  waste 
said  timber  so  as  to  render  plaintlfT's  judg- 
ment of  little  value.  Wherefore  It  prayed 
for  a  temporary  writ  of  Injunction  restrain- 
ing them  from  further  trespassing  thereon, 
etc.  On  the  11th  of  rebraary,  190&,  tbe 
court,  upon  consideration  of  said  application, 
granted  said  temporary  injunction  as  prayed 
for  npon  the  plaintiff's  filing  bond,  and  the 
same  was  duly  Issued  In  accordance  with  said 
order.  On  the  20th  of  February  the  defend- 
ants gave  notice  of  appeal  from  this  order, 
filing  an  appeal  bond,  as  required  therefor. 
There  was  no  motion  to  dissolve,  nor  was  any 
answer  filed  by  the  defendants,  and  nothing 
whatever  done  by  them  in  the  court  below, 
except  to  give  notice  of  appeal,  as  above 
stated,  and  to  thereafter  file  their  assign- 
ments of  errors. 

Sections  2  and  3,  p.  20T,  c.  107,  of  the  Acts 
of  the  30th  lieglslature,  1907,  amending  arti- 
cle 2980,  tit  56,  of  the  Revised  Civil  Statutes, 
read  as  follows: 

"Sec.  2.  Any  party  or  parties  to  any  civil 
salt  wherein  a  temporary  injunction  may  be 
granted  or  dissolved  under  any  of  the  provi- 
sions of  this  title  Id  term  time  or  in  vacation, 
may  appeal  from  tlie  order  or  judgment 
granting  or  dissolving  such  Injunction  to  tbe 
Court  of  Civil  Appeals  having  jurisdiction  of 
tbe  case;  provided,  the  transcript  In  such 
case  shall  be  filed  with  the  clerk  of  the  Court 
of  Civil  Appeals  not  later  than  fifteen  days 
after  the  entry  of  record  of  such  order  or 
Judgment  granting  or  dissolving  such  injunc- 
tion. 

"Sec.  8.  It  shall  not  he  necessary  to  brief 
such  case  in  the  Court  of  Appeals  or  Supreme 
Court,  and  the  case  may  be  heard  in  said 
courts  on  tbe  bill  and  answer  and  such  affi- 
davits and  evidence  as  may  have  been  admit- 
ted by  the  judge  granting  or  dissolving  such 
Injunction;  provided,  tbe  appellant  may  file  a 
brief  in  the  Court  of  Appeals  or  Supreme 
Court  npon  furnishing  the  appellee  with  a 
copy  thereof  not  later  than  two  days  before 
tlie  case  is  called  for  submission  in  such 
court,  and  the  appellee  shall  have  until  the 
day  the  case  Is  called  for  submission  to  an- 
swer such  brief." 

The  questions  raised  by  appellants'  several 
asstgnments  of  error,  in  effect,  amount  to  a 
general  demurrer  and  special  exceptions,  by 


whlcih  the  sufficiency  of  the  petition  for  in- 
junction Is  questioned.  We  think  that  the 
statute  above  quoted  contemplated  that  some 
action  must  be  taken  In  the  court  below  call- 
ing in  question  the  correctness  of  the  pro- 
ceedings before  this  court  would  be  justified 
In  undertaking  to  revise  Its  action.  Here 
there  was  no  question  raised  in  the  trial 
court  by  the  defendants,  nor  any  ruling  made 
which  defendants  seek  to  have  reviewed,  ex- 
cept the  bare  question  as  to  the  right  of  the 
court  below  to  grant  the  Injunction  upon  the 
petlticm.  The  errors  ussigned  are  such  as,  in 
our  judgment,  may  be  waived  where  no  ob- 
jection has  been  urged  in  the  court  below,  as 
in  the  present  Instance,  and  rnnat  be  so  held; 
and,  unless  it  appears  that  fundamental  er- 
ror has  been  committed  by  the  court  below 
in  granting  the  injunction  In  the  first  in- 
stance, we  are  constrained  to  believe  that 
we  have  no  authority  to  revise  the  action 
of  that  court;  and,  believing  that  no  such 
error  appears  In  the  record,  its  Judgment  is 
affirmed. 
Affirmed. 


KERR  et  al.  v.  BLAIR. 

(Conrt  of  Civil  Appeals  of  Texas.     April  21, 
^900.) 

1.  judomsht   (j  822*)  —  bxs  jtudioata  — 
Obourds  of  Set-Of». 

Defendant  had  sued  plaintiffs  for  damages 
for  breach  of  a  threshing  contract.  In  which 
suit  plaintiffs  denied  the  breach  and  pleaded 
fact!  showing  that  the  damage.  If  any,  was 
due  to  causes  over  which  they  had  no  control 
and  to  the  fault  of  defendant.  No  set-off  on  ac- 
count of  goods  sold  or  for  services  performed 
was  pleaded.  Defendant  recovered  in  that  suit  a 
ladgment  for  $500  damages,  but  neither  tbe  ver- 
dict nor  the  judgment  disclosed  that  it  was 
for  the  difference  between  defendant's  damages 
and  the  balance  dne  on  plaintiffs'  aoconnt 
Held,  that  such  judgment  was  not  res  Judicata 
of  plaintiffs'  action  on  the  account 

[Ed.   Note.— For   other   cases,   see   Judgment 
Cent.  Dig.  i  1136;    Dec.  Dig.  |  622.*] 

2,  JuDOVKNT  (J  720*)— Res  Judicata— Veb- 

DICT. 

That  a  Jury  improperly  considered  plain- 
tiffs' account  against  defendant  which  was  not 
pleaded  in  determining  the  amount  of  defend- 
ant's damages  in  a  prior  action,  did  not  make 
the  verdict  conclusive  against  plaintiffs'  right 
to  maintain  a  subsequent  suit  against  defend- 
ant on  the  account 

[Ed.   Note.— For  other  cases,   see  Judgment 
Dec.  Dig.  I  720.»] 

8.  Judgment  (J  717*)— Rw  Judicata— "Mat- 

TKB  IN  Issue." 

The  "matter  In  issue"  in  a  former  action 
as  to  which  the  judgment  is  res  judicata  is 
that  on  which  plaintiffs'  cause  of  action  is 
baaed,  and  which  defendant  denies  by  his  plead- 
ings. 

[Ed.   Note. — For  other  cases,   see  Judgment 
Cent  Dig.  I  1248;    Dec.  Dig.  i  717.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  5,  p.  4415.] 
4.  TBIAL    (J    141*)— DiBEOTIOIf    OF    Vebdiot. 

Where  the  correctness  of  the  account  sued 
on  was  admitted,  the  only  defense  pleaded  being 
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that  of  Tea  Judicata  which  waa  not  proved,  the 
court  should  have  directed  a  verdict  for  plain- 
tiffs. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cenfc 
Dig.  {  836;  Dec.  Dig.  {  141.*] 

Appeal  from  Matagorda  Goanty  Court; 
Jesse  Matthews,  Judge. 

Action  by  John  A.  Kerr  and  another 
against  W.  L.  Blair.  Judgment  for  defend- 
ant, and  plaintiffs  appeal.  Beversed  and 
rendered. 

Oalnes  &  Gorbett,  for  appellants,  linn. 
Conger  &  Austin  and  W.  8.  Holman,  for  ap- 
pellee. 

McMBANS,  J.  The  appellants  sued  the 
appellee  for  $306.58  as  the  balance  due  upon 
an  open  account  for  goods,  wares,  and  mer- 
chandise sold  by  thetu  to  appellee  and  for 
services  performed  by  them  for  him,  and  for 
6  per  cent  per  annum  interest  thereon  from 
January  l,  1906.  The  defendant  answered 
by  general  denial  and  by  plea  of  former  ad- 
judication, which  Is  In  the  following  lan- 
guage: 

"And  for  further  answer  herein  defendant 
says:  That  heretofore,  to  wit,  on  the  16th 
day  of  June,  A.  D.  1906,  In  cause  No.  2,641, 
in  the  district  court  of  Matagorda  county, 
Tex.,  wherein  W.  L.  Blair  was  plaintiff,  and 
Kerr  Bros.,  a  firm  composed  of  John  A. 
Kerr  and  Andrew  Kerr  (tbe  plaintiffs  In 
this  cause),  were  defendants,  a  final  Judg- 
ment was  rendered  for  the  plaintlfl  tberein 
against  the  said  defendants  therein;  that 
In  said  cause  the  matters  herein  sought  to 
be  tried  and  disposed  of  were  litigated  and 
fully  and  finally  determined  against  plain- 
tiffs herein;  that  In  said  cause,  and  upon 
the  trial  thereof  under  the  pleadings  of  the 
plaintiffs  herein  (defendants  In  said  cause), 
in  said  cause  contained,  the  plaintiffs  con- 
tested, tried,  and  proved  before  the  Jury 
and  submitted  tbe  Issue  berein  contained  to 
said  Jury  for  their  determination  therein, 
and  the  evidence  supporting  the  plaintiffs' 
cause  of  action  herein  was  in  said  cause 
submitted  to  the  Jury,  and  tbe  Jury  in  said 
cause  in  their  verdict  thereon  considered 
tbe  same  in  connection  wltb  all  the  other 
evidence  and  facta  and  thereafter  awarded 
verdict  for  the  plaintiff  therein,  W.  L.  Blair; 
that  thereafter  the  said  verdict  was  duly 
returned  Into  court  and  was  by  the  court 
duly  accepted,  and  thereafter  on  tbe  said 
16th  day  ot  June  Judgment  in  behalf  of 
plaintiff  for  the  sum  of  $500  was  duly  by 
the  court  altered  on  said  verdict;  that  by 
tbe  said  Judgment  the  issues  in  this  cause 
were  and  bave  been  once  duly  and  finally 
litigated,  and  tbe  said  Judgment  was  appeal- 
ed by,  and  said  appeal  prosecuted  by,  de- 
fendants therein  to  the  Court  of  Civil  Ap- 
peals for  tbe  First  Supreme  Judicial  Dis- 
trict of  Texas;    that  said  cause  and  Judg- 


ment was  affirmed  by  said  court  aforesaid, 
and  said  Judgment  is  now  final  as  to  tbe 
parties  by  tbe  affirmance  of  said  Judgment 
in  said  court  of  Civil  Appeals  for  the  First 
Supreme  Judicial  District  of  Texas,  at  Gal- 
veston, Tex.;  that  by  reason  of  the  prem- 
ises the  said  Judgment  is  res  adjudlcata  of 
the  matters  in  controversy  herein,  and  tbe 
said  issues  so  pending  herein  were  involv- 
ed and  adjudicated  In  said  cause  and  iii  an- 
other court;  and  that  thereby  tbe  plaintiffs 
herein  are  fully  estopped  and  precluded 
from  trying  or  enforcing  any  right  of  action 
herein  against  this  defendant,  if  any  tbey 
liave,  which  is  denied." 

By  hia  first  supplemental  answer,  appel- 
lee further  pleaded  as  follows:  "That  the 
cause  of  W.  L.  Blair  v.  J.  A  Kerr  et  al., 
referred  to  in  the  first  amended  original 
answer  of  tbe  defendant  herein,  was  a  suit 
for  damages  by  W.  U  Blair,  plaintiff  there- 
in, against  the  defendants  tberein,  tbe  plain- 
tiffs In  this  suit,  for  damages,  for  a  breach 
of  contract  and  failure  to  thresh  the  rice 
crop  of  this  defendant  Blair.  That  In  said 
cause  the  defendants  therein,  J.  A.  Kerr  et 
al.,  the  plaintiffs  in  this  cause,  filed  pleas  of 
general  denial  and  various  special  pleas  in 
bar  of  plaintiff's  cause  of  action,  which 
said  pleadings  covered  and  contained  allega- 
tions and  subject-matter  suflicient  In  every 
respect  to  warrant  the  trial  court  and  to 
compel  the  trial  court  to  admit  in  evidence 
all  such  matters  and  things  between  the 
parties  thereto  as  would  defeat  In  whole  or 
in  part  tbe  plaintltrs  cause  of  action  there- 
in and  reduce  tbe  amount  of  the  recovery  as 
claimed  by  bim,  the  plaintiff,  in  hia  said 
petition.  That  upon  trial  of  said  cause  the 
court.  In  accordance  with  the  law  under  the 
pleadings,  admitted  the  testimony  of  the 
defendants,  Kerr  et  al.,  of  the  value  of  the 
services  rendered  by  them  in  the  part  per- 
formance of  their  contract  as  set  out  and 
pleaded  in  this  cause  and  sued  for  herein^ 
and  tbe  same  was  adduced  before  the  Jury 
by  tbe  plaintiffs  herein,  and  the  same  was 
considered  by  the  Jury  in  arriving  at  their 
verdict  so  rendered  in  said  cause.  That  not 
only  did  the  plaintiffs  herein  (being  defend- 
ants In  the  aforesaid  cause)  plead  by  gen- 
eral denial,  but  in  addition  thereto  by  spe- 
cial plea  set  up  and  alleged  tbe  partial  per- 
formance of  the  contract  to  thresh  thU 
plaintiff's  rice  to  bis  satisfaction,  and  tbe 
remaining  injuries  sued  for  were  caused  by 
wet  weather  and  the  plaintiff  Blair's  own 
negligence.  Plaintiff  shows  that  on  tbe  tri- 
al admissibility  of  tbe  evidence  of  the  value 
of  the  services  of  plaintiff  in  partially 
threshing  Blair's  rice  was  not  only  passed 
upon  and  adjudicated  by  the  district  court 
of  Matagorda  county  as  matter  of  law,  but 
the  said  evidence  was  adduced  before  the 
Jury  by  plaintiff  herein  over  objection  and 
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was  considered  by  Mid  jury  in  lettling  the 
issues  of  said  cause  by  their  Terdlct" 

The  case  was  tried  before  a  Jury,  and  a 
Terdlct  was  rendered  for  appellee,  upon 
which  a  Judgment  was  duly  entered.  Appel- 
lants' motion  for  a  new  trial  having  been 
overruled,  they  bring  this  case  before  ns  on 
appeal. 

Appellants'  twelfth  and  thirteenth  assign- 
ments of  error  are  as  follows: 

"Because  the  court  erred  in  rendering  Jodg- 
jaeat  in  favor  of  the  defendants,  because  the 
undisputed  testimony  showed  that  the  plain- 
ttfFs  were  entitled  to  recovery  unless  the 
account  was  settled  by  the  Judgment  in  cause 
No.  2,641  in  the  district  court  of  Matagorda 
county,  Xez.,  styled  W.  L.  Blair  v.  J.  A.  Kerr 
et  al.,  or  Kerr  Bros.,  and  because  the  un- 
disputed evidence  showed  that  cause  No.  2,- 
841  in  the  district  court  of  Matagorda  coun- 
ty, Tex.,  did  not  Involve  the  same  issues  as 
were  involved  in  this  cause. 

"Because  the  court  erred  in  rendering  Judg- 
ment in  this  cause  in  favor  of  the  defendant, 
the  undisputed  evidence  showing  that  the 
plaintiffs'  cause  of  action  was  true  and  cor- 
rect, and  that  the  amount  due  had  never 
been  paid,  and  the  pleadings  and  Judgment 
In  the  cause  of  W.  L.  Blair  v.  Kerr  Bros., 
In  the  district  court  of  Matagorda  county, 
which  were  depended  upon  by  the  defendant 
to  show  a  former  adjudication  of  the  Issues 
involved  In  this  cause,  plainly  show  that 
the  Issues  Involved  were  not  In  any  manner 
Identical." 

The  appellee,  Blair,  testifying  in  his  own 
behalf,  admitted  the  account  sued  on  to  be 
correct  in  every  particular,  and  that,  unless 
his  plea  of  former  adjudication  was  sus- 
tained, he  owed  appellants  the  $306.S3  sued 
for.  He  said:  "I  am  not  disputing  the  cor- 
rectness of  the  account,  taken  as  a  whole, 
both  debits  and  credits;  but  my  sole  conten- 
tion is  that  this  was  settled  by  the  Judgment 
In  cause  No.  2,641  in  the  district  court,  styled 
W.  L.  Blair  v.  Kerr  Bros."  In  support  of  his 
plea  of  res  adjudlcata,  the  appellee  offered 
In  evidence:  (1)  The  original  petition  In 
cause  No.  2,641  in  the  district  court;  (2)  the 
original  answer  of  the  defendants  in  said 
cause;  (3)  the  Judgment;  and  (4)  the  opinion 
of  the  Court  of  CIvU  Appeals  rendered  on 
appeal  of  said  case.  The  petition  of  Blair 
in  said  case  sets  up  a  cause  of  action  for 
damages  against  Kerr  Bros,  for  breach  of  a 
contract  to  thresh  a  certain  part  of  his  rice 
crop,  alleging  his  damages  at  12,103.80.  In 
tbelr  answer  Kerr  Bros,  denied  that  they 
breached  their  contract,  and  set  up  facts  to 
show  that  the  plaintiff's  damage,  If  he  sus- 
tained any,  was  not  due  to  fault  upon  their 
part,  but  to  causes  over  which  they  had  no 
control,  and  to  the  fault  of  Blair.  The  answer 
does  not  remotely  set  up,  in  offset  to  plain- 
tiff's demand,  the  account  herein  sued  upon, 
or  otherwise  make  mention  of  it  It  was  In 
no  manner  put  in  issue,  and  the  amount  due 
by  Blair  to  Kerr  Bros,  could  not,  under  the 


pleadings  in  that  case,  have  been  legally  ad- 
judicated and  determined.  The  Judgment 
was  based  on  a  verdict  In  favor  of  Blair  for 
1500,  and  does  not  on  its  face  or  otherwise 
show  that  the  amount  of  the  verdict  and 
Judgment  was  the  difference  between  Blair's 
damages  and  the  balance  due  on  Kerr  Bros.' 
account.  The  charge  of  the  court  was  not 
introduced  in  evidence,  but  it  appears  from 
the  copy  of  the  opinion  of  the  Court  of  Civil 
Appeals  which  was  Introduced  (see  105  S.  W. 
548)  that  the  measure  of  damages  submitted 
in  the  charge,  in  case  the  Jury  should  find 
damages  for  Blair,  was  the  value  of  the  rice 
injured  and  destroyed  as  it  stood  in  the  field, 
etc.,  which  reasonably  precludes  the  Idea  that 
the  Jury  was  permitted  to  offset  against  the 
damage  any  balance  in  Kerr  Bros.'  favor 
against  Blair.  It  Is  true  that  the  account 
could  have  been  pleaded  in  that  case  and 
settled  by  the  verdict  and  Judgment,  but  it  is 
certain  that  It  was  not  pleaded  and  thus  made 
an  issue  in  the  case ;  and  if,  as  appellee  con- 
tends,  and  as  the  testimony  of  certain  Jurors 
who  sat  in  the  trial  of  that  case  tends  to 
prove,  the  Jury  took  the  account  into  consid- 
eration and  allowed  Blair  only  the  difference 
between  the  amount  of  his  damages  and  Kerr 
Bros.*  account,  they  acted  without  warrant 
of  law,  and  their  verdict  would  not  be  res 
adjudlcata  of  the  account  sued  on  In  this 
case,  because  the  matter  was  not  put  in  issue 
by  the  pleadings. 

In  Nichols  V.  Dlbrell,  61  Tex.  541,  the  rule 
is  broadly  stated  to  be  "that  the  decision 
of  a  court  of  competent  Jurisdiction  is  con- 
clusive not  only  as  to  the  subject-matter  de- 
termined, but  as  to  every  other  matter  which 
the  parties  might  have  litigated,"  etc.  The 
rule  Is  less  broadly  stated  In  the  later  cases, 
prominently  among  which  may  be  mention- 
ed: James  v.  James,  81  Tex.  380,  16  S.  W. 
1087;  Norton  v.  Wochler,  81  Tex.  Civ.  App. 
624,  T2  S.  W.  1025;  Land  Mortgage  Co.  v. 
Macdonell,  93  Tex.  398,  55  S.  W.  737;  I/ln- 
berg  V.  Finks,  7  Tex.  Civ.  App.  396,  25  S. 
W.  789.  In  James  v.  James  it  is  said:  "It 
is  a  general  rule,  having  its  foundation  in 
sotmd  reason,  that  the  former  Judgment  or 
litigation  relied  on  as  having  adjudicated  the 
matter  and  as  a  bar  to  further  proceedings 
should  have  Involved  and  determined  the 
same  vital  issue,  or  that  such  Issue  or  ques- 
tion should  have  been  fairly  within  the  scope 
of  the  pleadings.  The  'matter  in  issue'  is 
that  upon  which  the  plalntifTs  cause  of  ac- 
tion is  based,  and  which  the  defendant  denies 
by  his  pleadings.  Vaughan  v.  Morrison,  55 
N.  H.  582.  It  can  only  be  conclusive  of  such 
matters  as  was  essential  to  be  'determined 
before  the  Judgment  could  be  rendereo'  (Phil- 
Ipowskl  V.  Spencer,  63  Tex.  607),  and  is  not 
conclusive  as  to  collateral  Issues  or  any 
matter  which  must  be  inferred  from  it." 
See,  also,  Crebbln  v.  Bryce,  24  Tex.  Civ.  App 
532,  60  S.  W.  587. 

The  conclusions  we  have  reached  obviate 
the  necessity  of 'passing  upon  the  other  as- 
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fenses  to  plaintiffs'  suit  were  urged,  and  as 
the  correctness  of  tbe  account  sued  on  was 
admitted,  the  court  should  have  Instructed 
a  verdict  for  the  plaintiffs. 

The  Judgment  of  the  court  below  will  be 
reversed,  and,  this  court  proceeding  to  ren- 
der such  Judgment  as  should  have  been  ren- 
dered by  the  court  below,  It  Is  ordered  that 
Judgment  be  here  rendered  In  favor  of  ap- 
pellants and  against  appellee  for  the  sum  of 
$306.53,  with  6  per  cent,  per  annum  interest 
thereon  from  January  1,  1906,  and  all  costs 
Incurred  In  the  court  below  as  well  aa  in 
this  court 

Reversed  and  rendered. 


HERSIANN  ▼.  ALLEN. 

(Coart  of  Civil   Appeals  of  Texas.     April  9, 
1909.    Rehearing  Denied  May  6,  1909.) 

1.  IirjuHcnoN  (i  261*)— Wbohgfot.  Iirjrrmc- 
TIOR— Measuke  or  Ltabilitt. 

Where  defendant,  by  injanction,  withheld 
from  plaintifF  a  building  which  defendant  knew 
plaintiff  could  have  rented  for  $100  to  f350  a 
year  had  he  been  permitted  to  remove  it,  and 
interest  at  6  per  cent  on  the  value  of  the  bnild- 
ing  would  not  have  exceeded  $21,  plaintitTs 
measure  of  damages  by  reason  of  sach  wrongful 
injunction  was  the  rental  value  of  the  building, 
and  not  the  interest  on  its  value. 

[Eid.  Note.— For  other  cases,  see  Injunction, 
Cent  Dig.  f  609;    Dec  Dig.  |  261.*] 

2.  Injunction  (|  261*)— WBONortrL  Injunc- 
tion—Daiiaobs—Witehoi.dino  Pbemises. 

Where  defendant  wrongfully  refused  to  per- 
mit plaintiff  to  remove  a  house  which  plaintiff 
was  entitled  to,  and  later  obtained  an  injunc- 
tion restraining  such  removal,  plaintiff,  on  the 
injunction  being  dissolved,  was  entitled  to  re- 
cover damages  from  the  date  of  defendant's  re- 
fusal and  not  from  the  date  of  the  writ;  his 
right  not  being  impaired  by  his  attempt  to  re- 
move the  building  without  defendant's  consent 
[Bd.  Note. — For  other  cases,  see  Injunction, 
Dec  Dig.  §  2ei.*] 

8.  JuDQMENT  (I  664*)— Rb8  Judicata— Ibsttes 
Detebmined — Reversai.  on  Appeai.. 

Plaintiff  sued  defendant  to  restrain  his  re- 
moval of  a  house  from  certain  land  belonging 
to  defendant,  in  which  action  defendant  pleaded 
both  his  right  to  remove  and  his  damages  by 
the  alleged  wrongful  injunction,  which  he 
sought  to  recover.  A  Judgment  was  rendered 
perpetuating  the  injunction  without  passing  on 
the  question  as  to  whether  defendant  had  sus- 
tained damages.  On  appeal  the  Judgment  was 
reversed,  the  court  holding  that  defendant  was 
entitled  to  the  possession  of  the  house  and  that 
Uie  injunction  was  improvidently  issned;  the 
only  question  presented  being  defendant's  right 
to  possession.  Heldj  that  the  reversal  destroy- 
ed the  effect  of  the  judgment  as  res  judicata  of 
defendant's  claim  for  damages,  nor  was  the 
judgment  on  appeal  conclusive  of  that  question 
which  was  not  considered. 

[Ed.   Note.— For  other  cases,   see   Judgment, 
Cent.  Dig.  H  1175,  1176;   Dec  Dig.  {  664.*] 
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[ne  pariies,  ana  ii  aia  noi  appear  uiai  lue  ue- 
termination  of  the  appail  was  delayed  Uieieby, 
the  Judgment  perpetuating  the  injunction  hav- 
ing been  reversed,  defendant  in  a  subsequent 
suit  for  wrongful  injunction  wss  not  thereby  de- 
prived of  the  right  to  recover  damages  for  the 
detention  of  the  property  withheld  Dy  the  in- 
junction prior  to  the  final  judgment  on  the  ap- 
peal. 

[E)d.  Note. — For  other  cases,  see  Injunction, 
Dec.  Dig.  i  261.*] 

5.  Appeal  and  Ebsob  (f  742*)— AasiaNuzNTs 

OF    £}BBOB— PBOPOSmONS. 

Assignments  of  error  which  are  not  propo- 
sitions in  themselves,  and  are  not  submitted  aa 
propositions  nor  followed  by  propositions  and 
statements,  will  not  be  reviewed. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {  3000;    Dec.  Dig.  |  742.*] 

6.  JuDGKEHT  (S  720*)  — Res  Judicata — Is- 
sues. 

The  controlling  issue  in  an  Injunction  suit 
was  whether  defendant  had  notice  of  a  contract 
under  which  a  building  in  controversy  was 
placed  on  plaintiff's  premises.  That  action  was 
to  restrain  defendant  who  had  purchased  the 
building,  from  removing  it,  and  required  a  de- 
termination of  the  issue  of  notice  in  order  to 
authorize  a  judgment  for  defendant  which  was 
returned.  Held,  that  the  question  of  damages 
for  defendant's  failure  to  make  certaiu  repairs 
on  plaintiff's  property  adjoining  the  building  re- 
moved, as  required  by  such  contract  having 
been  necessarily  determined  in  the  injunction 
suit  the  Judgment  therein  was  res  jadioata 
thereof. 

[Ed.  Note.— For  other  cases,  see  Judgment 
Cent  Dig.  |  1251 ;  Dec  Dig.  |  720.*] 

7.  Appeai  and  Ebbob  (|  1064*)  —  Review — 

BtABMUCSS     EBBOB— iNSTBUCriONB— Requxst 

FOB  Pboicpt  Vebdict. 
A  verbal  request  by  the  Judge  after  de- 
livering his  charge  that  the  jury  bring  in  a 
verdict  as  speedily  aa  possible,  but  that  they 
should  not  in  any  decree  hasten  their  delibera- 
tions, was  not  objectionable,  there  being  no  in- 
timation that  the  verdict  was  returned  in  undue 
haste,  or  that  the  case  was  not  fully  considered. 
'  [Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Dec  Dig.  |  1064.*] 

a  New  Tbjai,  (8  lOS*)— Newlt  Disoovbbkd 
Evidence— Matebiautt. 

Where,  in  an  injunction  suit  to  restrain  the 
removal  of  a  building,  it  was  Immaterial  wheth- 
er any  evidence  was  offered  by  defendant  on  his 
claim  for  damages  for  the  detention  of  his 
building  by  plaintiff  in  a  subsequent  suit  by 
the  original  defendant  for  wrongful  injunction, 
newly  discovered  evidence  consisting  of  the 
statement  of  a  stenographer  who  took  down  the 
testimony  in  the  injunction  suit  that  defendant 
therein  testi6ed  as  to  the  rental  value  of  the 
buijding  was  not  ground  for  a  new  trial. 

[Ed.  Note.— For  other  cases,  see  New  Trial, 
Dec.  Dig.  S  103.*] 

Appeal  from  District  Court,  Harris  Coun- 
ty; Norman  G.  Klttrell,  Judge. 

Action  by  L.  W.  Allen  against  George  H. 
Hermann.  Judgment  for  plaintiff,  and  de- 
fendant appeals.    Affirmed. 

George  H.  Breaker,  for  appellant.  Flsh«, 
Sears  &  Campbell,  for  appellee. 
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or  Injunction  was  issued  was  decided  m  tne 
lower  court  In  favor  of  the  plaintifl  therein, 
the  appellant  in  this  suit,  but,  upon  appeal 
to  this  court,  the  Judgment  of  the  lower  court 
was  reversed  and  Judgment  rendered  In  favor 
of  the  appellant,  the  appellee  herein.  Allen 
▼.  Houston  Ice  ic  Brewing  Company  et  al., 
44  Tex.  Civ.  App.  125,  97  S.  W.  1063.)  The 
Houston  Ice  &  Brewing  Company  and  A.  C 
Binz  and  O.  EV  Settegast  were  made  defend- 
ants in  the  original  ipetltion,  but  plaintiff 
dismissed  bis  suit  as  to  them.  The  petition 
alleges,  in  substance,  that  on  the  19th  day  of 
April,  1905,  plaintiff  was  the  owner  of  a 
store  building  in  the  city  of  Houston  situated 
on  land  belonging  to  appellant,  and  bad  the 
right  to  remove  said  buUding  from  said 
premises;  that  he  made  demand  upon  ap- 
pellant for  the  possession  of  the  building, 
which  was  refused,  and,  upon  his  attempting 
to  remove  same,  appellant  procured  the  is- 
suance of  a  writ  of  injunction,  and  thereby 
prevented  him  from-  removing  said  building 
and  kept  same  in  appellant's  possession  from 
the  19th  day  of  April,  1905,  to  the  20th  day 
of  February,  1907;  that  said  writ  of  injunc- 
tion was  wrongfully  and  illegally  sued  out 
by  appellant,  and  that  the  plaintiff  was  dam- 
aged thereby  In  the  sum  of  $550,  the  rental 
value  of  the  building  for  the  time  It  was  so 
wrongfully  withheld  from  him  by  appellant; 
that  while  said  building  was  so  wrongfully 
held  by  defendant  he  destroyed  or  permitted 
the  destruction  of  shelving  and  counters 
therein  belonging  to  plaintiff  and  of  the  value 
of  $74,  a  porch  and  gallery  of  the  value  of 
$8.50,  and  sashes  and  window  panes  of  the 
value  of  $1.20;  that  by  reason  of  said  In- 
junction plaintiff  lost  the  use  during  the 
time  aforesaid  of  certain  tools  and  appliances 
with  which  he  was  preparing  to  remove  the 
building  at  the  time  the  injunction  was  serv- 
ed upon  him;  and  that  the  reasonable  ren- 
tal value  of  same  for  the  time  they  were  so 
withheld  from  him  was  the  sum  $882.  He 
also  claimed  damages  for  loss  of  wages  paid 
his  sons  and  other  hired  hands  for  assist- 
ing him  in  the  work  of  removing  said  build- 
ing, all  of  which  work  had  to  be  performed 
the  second  time,  and  was  therefore  lost  to 
plaintiff,  as  a  result  of  the  issuance  and  serv- 
ice upon  him  of  said  writ  of  injunction;  the 
amount  so  claimed  being  itemized  as  follows : 
Wages  of  son  Mac  (10  days  at  $2  per  day), 
$20;  wages  of  son  Vernon  (10  days  at  $3 
per  day),  $30;  hire  of  other  men,  $17.  Re- 
covery was  asked  for  the  full  amount  of  the 
damages  above  set  out 

The  defendants'  answer  contains  a  general 
demurrer,  special  exceptions,  and  general  de- 
nial, and  special  pleas  of  res  adjudlcata  and 
in  reconvention  for  damages  caused  defend- 
ants' property  by  plaintiff  In  the  removal 
of  fald  boildlnc.    The  plea  of  res  adjudlcata 


plaintiff  against  defendants  in  this  cause.  In 
cause  No.  36,498  the  Houston  Ice  &  Brewing 
Company  et  al.  v.  Lorenzo  W.  Allen  et  al., 
mentioned  in  plalntlflfs  petition,  on  pages  4 
and  5  of  the  answer  filed  by  the  defendant 
Lk  W.  Allen  in  that  case,  who  is  plaintiff  in 
this  cause,  said  L.  W.  Allen  alleged  and  plead- 
ed as  follows:  'Defendant  further  represents 
that,  by  reason  of  his  being  enjoined  from 
moving  said  building,  he  has  been  compelled 
to  keep  idle  subject  to  the  termination  of 
this  action  one  team  with  wagon  and  driver, 
at  an  expense  of  $4.50  per  day,  one  carpenter, 
at  an  expense  of  $2  per  day,  four  pair  trucks, 
cribbing  and  other  moving  appliances,  at  an 
expense  of  $6  per  day,  and  has  lost  bis  own 
time,  reasonably  worth  $2.60  per  day,  all  for 
the  term  of  60  days,  to  his  damage  in  the 
sum  of  $900,  for  which  he  prays  Judgment 
against  plaintiffs  and  their  bondsmen  on  their 
injunction  lx>nd;  that  he  has  also  been  de- 
prived of  the  use  of  his  said  building  for  the 
term  of  two  months,  to  bis  reasonable  dam- 
age in  the  sum  of  $50,  for  which  he  also 
prays  Judgment.  This  defendant  here  now 
makes  offer  to  do  all  equity  in  the  premises 
that  to  this  honorable  court  may  seem  meet 
and  proper,  and  to  fully  conform  to  the  or- 
ders of  this  court  Wherefore,  premises  con- 
sidered, this  defendant  prays  that  it  will  dis- 
solve said  temporary  writ  of  Injunction  here- 
tofore granted  herein,  and  that  he  may  re- 
cover of  plaintiffs  his  damages  aforesaid, 
together  with  all  costs,  and  defendant  further 
prays,  but  In  the  alternative  only,  that,  in 
the  event  said  injunction  is.  perpetuated,  It 
will  be  conditioned  upon  the  plaintiffs'  paying 
to  this  defendant  the  amount  secored  by  his 
mechanic's  lien  upon  said  building,  together 
with  his  costs  of  foreclosing  the  same,  and 
defendant  prays  for  all  such  other  and  fur- 
ther relief  to  which  he  may  be  entitled.'  On 
tbe  trial  of  said  cause  No.  36,498,  the  Hous- 
ton Ice  &  Brewing  Company  et  al.  v.  Ia  W. 
Allen  et  al.,  in  the  district  court  of  Harris 
county,  Tex.,  tbe  defendant  L.  W.  Allen  In- 
troduced evidence  to  sustain  bis  said  allega- 
tions as  above  quoted,  and  tbe  plaintiffs  In- 
troduced evidence  in  rebuttal  thereto.  The 
trial  court  In  the  final  Judgment  rendered 
In  said  cause  considered  said  evidence,  and 
refused  to  allow  the  defendant  L.  W.  Allen 
the  damages  prayed  for  by  him  In  his  plead- 
ing above  quoted.  In  tbe  Judgment  reversing 
and  rendering  the  cause  entered  by  the  Court 
of  Appeals,  said  court  last  above  named  af- 
firmed the  decision  of  the  lower  court  in  its 
finding  as  to  defendant  Allen's  plea  for  dam- 
ages. Wherefore,  these  defendants  say  that 
plaintiff  ought  not  to  have  and  maintain  this 
action  against  the  defendants,  and  these  de- 
fendants therefore  pray  that  they  go  hence 
without  day,  and  have  Judgment  against 
plaintiff  for  their  costs."    Tbe  plea  In  re- 


xioDea  ODiigaiea  uimBeiT,  u  pernunea  1.0  re- 
move the  building  to  repair  any  damage  to 
defendants'  property  caused  thereby,  and  was 
BO  obligated  by  the  terms  of  the  contract  un- 
der which  the  building  was  placed  upon  de- 
fendants* property.  The  damages  claimed  by 
this  plea  are  itemized  and  aggregate  the  sum 
of  J200.  The  trial  In  the  court  below  by  a 
Jury  resulted  In  the  following  verdict,  in 
accordance  with  which  judgment  was  render- 
ed against  appellant: 

"We,  the  Jury,  find  each  separate  item  as 
directed  by  the  court  as  follows: 

Rental  of  building,  per  month  |t2  SO  $275  00 

Oounterg  and  shelving 20  00  20  00 

Gallery 500  500 

Sash  and  lighU 120  120 

Wages  for  son  Mac,  1  day  and 

1  night 5  00  6  00 

Wages  for  son  Vernon,  1  day 

and  1  night 7  50  7  60 

For  labor  raising  house 17  00  17  00 

Rental  for  tools. 100  00 

$430  70 

"We,  the  Jury,  find  for  plaintiff  as  per 
item  above,  $430.70. 

"[Signed]  Fred  Burke,  Foreman." 

The  evidence  shows  that  plaintiff  on  the 
l&th  day  of  April,  1905,  became  the  owner 
of  a  building  situated  on  premises  In  the 
city  of  Houston  belonging  to  the  defeudant 
After  his  purchase  of  the  building,  he  de- 
manded of  defendant  the  possession  of  same 
in  order  that  he  might  remove  it  to  premis- 
es owned  by  him.  Defendant  refused  to 
give  him  possession  of  the  building,  claim- 
ing the  right  to  hold  same  as  security  for 
the  payment  of  ground  rents  due  him  by 
plaintiff's  predecessor  in  title  under  the  con- 
tract by  which  the  building  had  been  placed 
on  defendant's  premises.  In  August,  1905, 
plaintiff,  without  the  consent  of  defendant, 
entered  upon  the  premises,  took  possession 
of  the  building,  and  began  preparing  It  for 
removal  to  his  own  premises  a  few  blocks 
distant  While  engaged  In  this  undertaking, 
he  was  on  August  6,  1905,  restrained  from 
removing  the  building  by  writ  of  injunction 
obtained  by  defendant  in  an  injunction  suit 
brought  by  him  in  the  district  court  of  Har- 
ris county.  Upon  the  trial  of  ttiis  suit,  judg- 
ment was  rendered  in  the  lower  court  per- 
petuating the  Injunction,'  but  upon  appeal  to 
this  court  that  judgment  was  reversed  on 
October  25,  1906,  and  judgment  rendered  in 
favor  of  plaintiff  herein  dissolving  the  in- 
junction, and  decreeing  that  plaintiff  in  said 
suit  take  nothng  thereby.  An  application  for 
writ  of  error  prosecuted  by  the  defendant 
from  this  Judgment  was  refused  by  the  Su- 
preme Court.  The  mandate  from  this  court 
in  said  injunction  suit  was  returned  to  the 
district  court  of  Harris  county  on  Febru- 
ary 81  1906.     In  the  answer  filed  by  plaln- 


'ouuQing,  ne  nas  oeen  compeiiea  to  Keep 
idle,  subject  to  the  termination  of  this  ac- 
tion, one  team,  with  wagon  and  driver,  at 
an  expense  of  $4.50  i>er  day,  one  carpenter, 
at  an  expense  of  $2  per  day,  four  pair 
trucks,  cribbing,  and  other  moving  applian- 
ces, at  an  expense  of  $6  per  day,  and  has 
lost  his  own  time,  reasonably  worth  %2.50 
per  day,  all  for  the  term  of  00  days,  to  his 
damage  in  the  sum  of  $900,  for  which  he 
prays  judgment  against  plaintiffs  and  their 
bondsmen  on  their  injunction  bond;  that 
he  has  also  been  deprived  of  the  use  of  bis 
said  building  for  the  term  of  two  months, 
to  his  reasonable  damage  In  the  sum  of  $50, 
for  which  he  also  prays  judgment."  Upon 
the  trial  of  said  cause  In  the  district  court 
no  evidence  was  offered  in  support  of  this 
plea.  In  that  suit,  as  before  shown,  the 
lower  court  perpetuated  the  Injunction,  and 
upon  the  appeal  to  this  court  the  only  issue 
presented  and  passed  upon  was  whetlier  the 
injunction  was  properly  granted.  After  the 
record  in  the  injunction  suit  had  been  filed 
in  this  court,  a  motion  was  filed  by  the 
appellant  to  have  the  submission  of  the  ap- 
peal postponed  until  the  fall  term,  1906,  of 
this  court  This  motion  was  agreed  to  by 
appellee's  counsel.  The  case  was  decided  in 
this  court  on  October  25,  190&  There  is  no 
evidence  that  the  granting  of  this  motion  iu 
any  way  delayed  the  submission  of  said  ap- 
peal; it  not'  being  shown  that  It  would  have 
been  reached  for  submission  in  regular  or- 
der before  that  date.  The  evidence  sustains 
the  verdict  of  the  jury  as  to  the  amounts  of 
the  several  items  of  damages  found. 

The  first  assignment  of  error  complains 
of  the  refusal  of  the  trial  court  to  instruct 
the  jury  that  the  measure  of  plaintiff's  dam- 
ages for  loss  of  the  use  of  his  building  dur- 
ing the  time  it  was  withheld  from  him  by 
defendant  was  6  per  cent  interest  upon  the 
value  of  the  building.  This  charge  was 
properly  refused.  It  is  well  settled  that  the 
ordinary  rule  for  the  measure  of  damages 
for  conversion  of  property  is  its  value  and 
legal  interest  thereon  from  the  date  of  it» 
conversion,  and  under  this  rule,  where  the 
property  is  returned,  the  measure  of  dam- 
age for  its  detention  would  l>e  Interest  on 
Its  value.  It  is,  howeva:,  equally  well  set- 
tled that  this  rule  should  not  be  applied  in 
all  cases.  The  purpose  in  fixing  the  amount 
of  damages  being  primarily  to  award  com- 
pensation for  the  injury,  it  necessarily  fol- 
lows that  the  rule  by  which  damages  are 
to  be  measured  depends  largely  upon  the 
facts  of  the  particular  case,  and,  in  cases 
of  conversion,  it  has  been  often  hdd  that 
the  value  of  the  use  of  the  property  should 
be  allowed  as  compensation  for  its  deten- 
tion.    QDdel   ▼.  Morris,   15  Tex.  OIt.  App. 
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142,  39  &  W.  e06;  Hudson  t.  Wilkinson,  45 
Tex.  453;  Oraddock  t.  Goodman,  54  Tex. 
588;  Waller  v.  Hall  (Tex.  Civ.  App.)  46  S. 
W.  82.  The  application  of  the  ordinary  rule 
of  interest  on  the  value  of  the  property 
wonld  give  plaintiff  in  this  case  no  ade- 
quate compensatlOD.  The  evidence  shows 
that  h«  could  have  rented  his  bouse,  if  he 
had  been  allowed  to  remove  it  by  appellant, 
for  from  $100  to  $350  per  year,  and  that  6 
per  cent.  Interest  on  the  value  of  the  house 
would  not  exceed  |21  per  year.  Appellant 
bad  actual  notice  of  the  fact  that  appellee 
Intended  to  rent  the  house  if  he  was  pei^ 
mitted  to  remove  It,  and  was  charged  with 
notice  of  its  reasonable  rental  value,  and  it 
would  be  manifestly  unjust  to  hold  that, 
notwithstanding  he  had  knowingly  caused 
plaintiff  to  suffer  this  loss,  he  should  only 
be  required  to  pay  as  compensation  therefor 
the  Inadequate  amount  of  6  per  cent  Inter- 
est on  the  value  of  the  house. 

The  second  assignment  complains  of  the 
refusal  of  the  court  to  instruct  the  Jury 
that  plalntltrs  claim  for  damages  accruing 
prior  to  the  issuance  of  the  writ  of  Injunc- 
tion could  not  be  allowed.  There  was  no  er- 
ror In  refusing  this  instruction.  The  con- 
version of  the  house  by  defendant  occurred 
when  be  refused  to  permit  plaintiff  to  re- 
move it,  and  plaintiff  was  entitled  to  recov- 
er damages  for  its  detention  from  that  date, 
and  this  right  was  not  lost  or  Impaired  by 
his  attempt  to  remove  the  building  without 
defendant's  consent. 

Under  bis  third  assignment,  appellant 
complains  of  the  refusal  of  the  court  to  give 
a  special  charge  requested  by  him  limiting 
plaintiff's  right  to  recover  damages  sustain- 
ed by  him  to  such  damages  as  occurred  aft- 
er November  11,  1905,  the  date  of  the  judg- 
ment in  the  district  court  In  the  Injunction 
salt.  The  proposition  advanced  under  this 
assignment  is  that  under  the  pleadings  in 
the  Injunction  suit  plaintiff  herein  might 
have  recovered  all  damages  which  had  been 
caused  him  up  to  the  trial  of  said  suit  by 
the  wrongful  detention  of  his  property  by 
the  defendant,  and,  no  damages  having  been 
awarded  him  by  the  judgment  of  the  dis- 
trict or  of  this  court  in  said  suit,  his  claim 
for  same  is  res  adjudicata.  The  question 
presented  by  this  assignment  is  not  free 
from  doubt,  but  we  have  reached  the  conclu- 
sion the  defendant's  plea  of  res  adjudicata 
was  not  suatained  by  the  evidence.  The 
general  rule  to  that  a  judgment  as  between 
the  parties  to  the  cause  in  which  it  is  ren- 
dered Is  res  adjudicata  of  all  issues  deter- 
mined by  said  judgment,  or  that  might  have 
been  determined  under  the  pleading^  In  the 
cause  in  which  the  judgment  was  rendered. 
Of  course,  the  judgment  of  the  district  court 
perpetuating  the  injunction,  had  It  remained 
in  force  and  effect,  would  have  been  con- 
clusive of  plaintiff's  right  to  recover  dam- 
ages for  the  detrition  of  hto  property,  re- 


gardless of  whether  such  damages  had  been 
claimed  in  his  answer  in  that  suit,  because 
his  right  to  damages  depended  wholly  upon 
his  right  to  the  possession  of  the  property. 
The  trial  court  having  found  in  that  suit 
that  plaintiff  was  not  entitled  to  the  pos- 
session of  the  property,  it  became  unneces- 
sary to  pass  upon  the  question  of  whether 
he  had  sustained  damages  by  reason  of  its 
detention  by  defendant,  and  the  record  in 
that  case  shows  that  that  question  was  not 
determined.  Upon  appeal  to  this  court,  the 
only  question  presented  was  plaintiff's  right 
to  the  possession  of  the  property,  and,  while 
the  case  might  have  been  remanded  for  tri- 
al upon  the  Issue  of  damages,  no  such  re- 
quest was  made  In  this  court  by  either  par- 
ty, and  judgment  was  here  rendered  upon 
the  sole  issue  of  plaintiff's  right  to  the  pos- 
session of  the  property.  We  think  the  case 
of  Watklns  v.  Junker,  4  Tex.  Civ.  App.  629, 
28  8.  W.  802;  determines  the  question  pre- 
sented by  this  assignment  adversely  to  ap- 
pellant's contention.  The  judgment  of  thto 
court  reversing  the  judgment  of  the  court 
below  destroyed  the  effect  of  that  judgment 
as  res  adjudicata .  of  plalnturs  claim  for 
damages,  and  we  do  not  think  our  judgment 
on  said  appeal  was  res  adjudicata  of  that 
claim  because  it  was  not  passed  upon  In 
considering  said  appeal,  as  affirmatively  ap- 
pears from  our  judgment,  and  upon  the  case 
presented  in  this  court  by  the  assignments 
of  error  and  briefs  of  the  parties  it  could 
not  have  been  passed  upon. 

There  is  no  merit  In  the  fourth  assignment 
of  error,  which  complains  of  the  refusal  of 
the  court  to  give  a  special  instruction  re- 
quested by  appellant  Instructing  the  jury  not 
to  allow  plaintiff  any  damages  for  detention 
of  his  property  prior  to  the  final  judgment 
in  this  court  on  the  appeal  in  the  injunction 
suit.  This  assignment  Is  predicated  upon 
the  contention  that  by  the  motion  to  post- 
pone the  submission  of  the  appeal  in  the 
injunction  suit  plaintiff  was  responsible  for 
delay  in  determining  his  right  to  the  posses- 
sion of  the  property,  and  for  the  delay  thus 
caused  defendant  could  not  be  held  liable  for 
damages  for  such  detention.  The  contention 
to  wholly  without  merit  for  two  reasons: 
First,  because,  if  any  delay  was  caused  by 
the  motion  to  postpone  the  submission  of  the 
appeal,  said  motion  having  t>een  agreed  to 
by  the  defendant,  any  delay  in  the  determina- 
tion of  the  case  caused  thereby  conld  not  be 
charged  solely  or  primarily  to  the  plaintiff, 
and  there  is  nothing  In  the  agreement  to  In- 
dicate that  either  party  thereto  Intended  that 
the  motion  should  have  any  effect  upon  the 
rights  of  the  parties  in  the  subject-matter  of 
the  suit ;  and,  second,  because  there  is  noth- 
ing in  the  record  to  indicate  that  the  grant- 
ing of  this  motion  delayed  in  the  least  the  de- 
termination of  the  appeal  in  said  case. 

The  fifth,  sixth,  seventh,  and  eighth  as- 
signments, which  complain  of  errors  In  the 
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charge  of  tbe  court,  are  without  merit,  and 
are  oTerniled  -without  discussion. 

The  ninth  and  twelfth  assignments  are  not 
followed  by  propositions  and  statements  as 
required  Dy  the  rules,  and  for  that  reason 
cannot  be  sustained. 

What  we  hare  before  said  In  discussing 
the  fourth  assignment  disposes  of  the  ques- 
tions presented  by  the  thirteenth  and  four- 
teenth assignments,  and  they  are  overruled. 

The  fifteenth  assignment  Is  not  a  proposi- 
tion In  Itself,  and  Is  not  submitted  as  one, 
and  no  proposition  is  submitted  thereunder  as 
required  by  the  rules,  and  for  this  reason  it 
should  not  be  sustained. 

The  sixteenth  assignment  complains  of.  the 
ruling  of  the  trial  court  in  sustaining  objec- 
tions of  plaintifF  to  an  estimate  made  by  H. 
N.  Jageman,  a  carpenter,  of  the  costs  of  cer- 
tain repairs  upon  appellant's  property  ad- 
joining the  building  removed  by  appellee.  In 
answer  to  appellant's  claim  for  damages 
caused  by  tbe  removal  of  said  building,  ap- 
pellee pleaded  tbe  Judgment  in  tbe  injunc- 
tion suit  as  res  adjudlcata  of  such  claim.  In 
the  contract  under  which  the  building  was 
placed  upon  appellant's  property  by  appel- 
lee's predecessor  in  title,  it  was  expressly 
stipulated  that,  when  the  owner  of  the  build- 
ing shonld  remove  same,  he  would  be  requir- 
ed to  repair  any  damage  to  appellant's  prop- 
erty caused  by  such  removal.  The  control- 
ling fact  issue  in  the  injunction  suit  was 
whether  appellee  herein  had  notice  of  this 
contract  at  tbe  time  he  purchased  said  build- 
ing, and  the  decision  in  that  case  necessarily 
required  the  determination  of  that  issue  in 
favor  of  appellee.  The  question  of  damages 
for  failure  on  the  part  of  appellee  to  comply 
with  tbe  provision  of  that  contract  having 
been  determined  in  said  injunction  suit,  it 
follows  that,  in  so  far  as  tbe  offered  evi- 
dence tended  to  establish  appellant's  claim 
for  such  damage,  appellee's  objection  there- 
to on  the  ground  that  the  claim  thereby 
sought  to  be  established  was  res  adjudlcata 
was  properly  sustained. 

The  question  raised  by  tbe  seventeenth  as- 
signment has  been  disposed  of  by  what  we 
have  before  said  in  discussing  tbe  first  as- 
signment. 

There  is  no  merit  in  the  eighteenth  assign- 
ment, which  complains  of  the  action  of  the 
court  in  verbally  requesting  the  jury,  after 
delivering  his  charge,  to  "bring  in  a  verdict 
as  speedily  as  possible  consistent  with  their 
duties."  Tbe  trial  Judge  qualifies  the  bill 
of  exception  taken  to  bis  action  in  making 
this  request  by  the  following  statement: 
"This  bill  Is  signed  with  tbe  explanation 
that  there  were  many  cases  pressing  for 
trial,  and  I  am  always  desirous  of  avoiding, 
if  possible,  the  necessity  of  summoning  tales- 
men. I  said  to  the  Jury  that  I  would  be 
glad  if  they  would  arrive  at  a  conclusion  as 
soon  as  was  consistent  with  careful  delibera- 


tion, but  that  they  should  not  in  any  degree 
bastoi  their  deliberations  in  order  to  return 
quickly,  but  carefully  discuss  all  the  facts. 
As  the  Jury  was  out  several  hours,  I  hardly 
think  tbe  suggestion  worked  any  Injury." 
We  do  not  think  it  at  all  probable  that  this  re- 
quest by  the  court  could  have  injuriously  af- 
fected any  right  of  the  appellant,  there  being 
no  Intimation  in  the  record  that  tbe  verdict 
was  returned  in  undue  haste,  or  that  tbe 
case  was  not  fully  and  carefully  considered 
by  the  Jury  before  they  agreed  upon  the  ver- 
dict 

Tbe  nineteenth  assignment  Is  without  mer- 
it, and  is  overruled  without  discussion. 

The  twentieth  assignment  cannot  be  sus- 
tained. If  the  motion  for  new  trial  on  the 
ground  of  newly  discovered  evidence  was 
sufficient  in  other  respects,  the  alleged  evi- 
dence set  out  in  the  motion  was  not  material, 
and  for  that  reason,  if  for  no  other,  the 
court  did  not  err  in  overruling  the  motion. 
Under  our  views  upon  the  question  of  res 
adjudlcata,  as  expressed  in  dlscu-ssing  the 
third  assignment  of  error.  It  was  Immaterial 
whether  any  evidence  was  offered  by  plaintiff 
herein  in  the  injunction  suit  on  his  claim  for 
damages  for  the  detention  of  his  building  by 
the  defendant  The  newly  discovered  evi- 
dence for  which  the  new  trial  was  asked 
was  tbe  statement  of  the  stenographer  who 
took  down  the  testimony  upon  the  trial  of 
the  injunction  suit  that  plalntlfT  testified  in 
that  suit  as  to  the  rental  value  of  his  build- 
ing. As  before  said,  we  do  not  think  this 
evidence  was  material. 

There  is  no  error  presented  by  the  record 
which  requires  a  reversal  of  the  judgment  of 
tbe  court  below,  and  It  has  therefore  been 
affirmed. 

Affirmed. 


ST.  liOUIS  SOUTHWESTERN  RT.  00.  et  al. 

V.   PATTON. 

(Court  of  Civil  Appeals  of  Texas.     April   3, 
1909.) 

1.  Tbiai,  (J  191*)— Instructions  —  EviDKNCK 

TO    SUPPOBT. 

Where  there  was  evidence  contrary  to  an 
allegation  that  plaintiff's  automobile  had  been 
totally  destroyed  in  transportation  over  tbe  lines 
of  connecting  carriers,  a  charge  assuming  that 
such  allegation  had  been  proved  beyond  contro- 
versy was  erroneous. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  ti  420-431 ;    Dec.  Dig.  {  191.*] 

2.  Cabbiebs  (1 180*)— CoNREcnwa  Cabbiebs— 
LniiTED  Liability. 

Where  each  of  several  connecting  carriers 
participating  in  the  transportation  of  an  auto- 
mobile had  legally  restricted  its  liability  to  dana- 
age  done  on  its  own  line,  a  charge  that  two  of 
the  carriers  had  contracted  to  transport  the  ma- 
chine to  destination,  and  were  liable  for  fail- 
ure to  deliver  it  there  in  good  order,  was  errone- 
ous. 

[Ed.    Note.— For   other   cases,    see    Carriers, 
Cent  Dig.  K  S15-82S;    Dec.  Dig.  {  180.*] 


•For  otber  omm  see  Mm*  topic  u>d  Motion  NUMBER  in  Dec.  &  Am.  Digs.  1907  to  date,  *  Reporter  Indezaa 
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3.  Cabbikbu  (8  193*)— Connectino  Cabbiei»— 

IHJUBY  TO  Goods— Demubkaoe. 

Where  one  of  several  connectiDgr  carriers, 
when  >aed  for  damages  to  an  automobile,  set  up 
a  claim  for  demurrage,  it  was  entitled  to  have 
such  claim  submitted  to  the  jury. 

[Ed.  Note.— For  other  cases,  see  Carriers,  Dec. 

•ig.  f  193.*1 


Dig 


Appeal  from  Jack  County  Court;  Sll 
Stark,  Judge. 

Action  by  C.  W.  Fatten  against  the  St 
liOaiB  Southwestern  Railway  Company  and 
others.  Judgment  for  plaintiff,  and  defend- 
ants other  than  the  Chicago,  Bock  Island  & 
Gulf  Railway  Company  appeal.  Reversed 
and  remanded. 

E.  B.  Perkins,  Daniel  TTpthegrove,  Spoonts, 
Thompson  &  Barwise,  and  R.  M.  Rowland, 
for  appellants.  Nicholson  &  Fitzgerald,  for 
appellee. 

DUNKLIN,  J.  The  St  Louis  Southwest- 
em  Railway  Company  and  the  St  Louis 
Southwestern  Railway  Company  of  Texas 
have  appealed  from  a  Judgment  rendered 
against  them  by  the  county  court  of  Jack 
county  in  favor  of  C.  W.  Patton  for  $337.50 
as  damages  to  an  automobile.  The  machine 
was  shipped  from  Cleveland,  Ohio,  and  con- 
signed to  plaintiff  Patton  at  Jacksboro,  Tex. 
The  Vandalla  Railway  Company  and  the 
Pennsylvania  Railway  Company  carried  it 
to  Kast  St  Louis,  111.,  from  whence  it  was 
shipped  to  Texarkana  by  the  St  Louis 
Southwestern  Railway  Company,  which  for 
convenience  will  be  called  the  "Foreign  Cot- 
ton Belt  Company."  The  St.  Louis  South- 
western Railway  Company  of  Texas,  here- 
inafter designated  the  "Texas  Cotton  Belt 
Company,"  transported  it  from  Texarkana 
to  Ft  Worth,  Tex.,  and  at  the  station  last 
named  tendered  it  to  the  Chicago,  Rock  Is- 
land &  Gulf  Railway  Company,  hereinafter 
called  "Rock  Island  Company,"  for  shipment 
from  Ft.  Worth  to  Jacksboro,  but  the  ma- 
chine was  then  in  a  damaged  condition,  and 
by  reason  thereof  the  last-named  company 
refused  to  accept  it,  unless  the  Texas  Cotton 
Belt  Company  would  prepay  or  guarantee 
$SS.50  freight  charges  on  the  machine  from 
Cleveland  to  Jacksboro.  This  demand  was 
refused,  and  the  machine  was  left  Ip  Ft 
Worth  in  possession  of  the  Texas  Cotton 
Belt  Company.  All  the  railway  companies 
above  mentioned  were  made  parties  defend- 
ant in  plaintiff's  petition.  The  verdict  of  tb~e 
jury  was  in  favor  of  the  Rock  Island  Com- 
pany, and  also  in  favor  of  the  two  Cotton 
Belt  Companies  on  their  pleas  over  against 
the  Vandalla  and  Pennsylvania  Railway  Com- 
panies for  $314.50.  The  trial  court  instruct- 
ed the  jury  that  if  they  should  find  a  verdict 
against  the  two  Cotton  Belt  Companies,  the 
measare  of  plalntUTs  damages  which  should 
be  allowed  against  these  defendants  would 
be  the  reasonable  value  of  the  automobile  at 


Jacksboro,  Tex.,  In  the  condltlbn  It  should 
have  arrived  at  Jacksboro,  less  the  legal 
freight  charges  on  the  shipment  This  charge 
assumed,  as  a  fact  proven  beyond  contro- 
versy, that  the  damage  to  the  machine  while 
in  transit  over  those  two  railways  had  to- 
tally destroyed  Its  value  as  alleged  in  platn- 
tlfTs  pleadings;  but  as  evidence  was  intro- 
duced to  the  effect  that  such  contention  was 
untrue,  the  charge  was  error  which  will  re- 
quire a  reversal  of  the  judgment  In  the 
charge  the  jury  were  told,  in  effect  that  if 
they  believed  that  the  machine  was  shipped 
from  Cleveland,  and  consigned  to  plaintiff  at 
Jacksboro,  and  if  the  Texas  Cotton  Belt 
refused  to  prepay  or  guarantee  to  the  Rock 
Island  $88.50  freight  charges,  and  refused 
to  deliver  the  machine  to  plaintiff  at  Jacks- 
boro, and  if  the  automobile  was  in  a  dam- 
aged condition  at  the  time  it  was  tendered 
to  the  Rock  Island,  then  the  two  Cotton  Belt 
Companies  would  be  liable.  Appellants  com- 
plain that  such  instruction  was  substantially 
a  charge  that  the  two  Cotton  Belt  Companies 
had  each  agreed  to  ship  the  machine  to 
Jacksboro,  and  owed  the  duty  so  to  do. 
From  this  charge  It  would  seem  that  such 
was  the  theory  of  law  adopted  by  the  trial 
court;  and,  in  view  of  another  trial,  we 
deem  it  proper  to  suggest  that  it  is  incorrect. 
The  undisputed  evidence  shows  that  by  con- 
tract each  company  handling  the  machine 
limited  its  liability  to  damage  done  on  its 
own  line.  To  so  contract  was  a  legal  right 
to  each  company,  and  none  of  the  companies 
was  under  any  legal  duty  to  prepay  or  guar- 
antee the  entire  freight  charges  on  the  ma- 
chine. The  Texas  Cotton  Belt  Company 
claimed  demurrage  charges  on  the  machine, 
and  this  claim  should  have  been  submitted 
to  the  jury,  but  the  court  failed  to  submit  it 
For  the  errors  indicated  above,  the  judg- 
ment of  the  trial  court  is  reversed,  and  the 
cause  remanded. 


WBATHERFORD,  M.  W.  &  N.  W.  RT.  CO. 
et  al.  y.  WHITE.t 

(Court  of  Civil  Appeals  of  Texas.    April  1, 1909. 
Rehearing  Denied  Apiri  29,  1909.) 

1.  Appeal  and  Ebbob  (§  1043*)— Review— 
Habmless  Ebbob  —  Denial  or  Continu- 
ance. 

The  appearance  of  witnesses  before  the  clos- 
ing of  the  hearing  of  evidence  cured  any  er- 
ror in  the  refusal  of  a  continuance  because  of 
their  absence. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  (  4121 ;  Dec.  Dig.  t  1043.*] 

2.  Cabbiebs  (8  303*)— INJUBT  to  Passenoebs 
—  Setting  Down  Passenoebs  —  Cabb  Re- 
quibed. 

A  carrier  Is  bound  to  exercise  a  high  de- 
gree of  care  for  the  safety  of  passengers  dis- 
embarking from  the  car. 

[Ed.    Note.— For   other   cases,    see    Carriers, 
Cent  Dig.  i  1224 ;    Dec.  Dig.  «  303.*] 


•For  other  amet  se*  same  topic  and  section  NUMBER  Is  Dee.  *  Am.  Digs.  IMT  to  data,  &  Reporter  Indezei 
t  Writ  of  error  denied  by  Supreme  Court  June  t,  VXD. 
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3.  Appbai  awd  Ebbob  (|  1043*)— Pbwudicb— 
Deniai.  op  Continuance. 

Where  it  waa  practically  undisputed  that 
plaixitiff,  an  aged  woman  with  weak  eyesight, 
was  injured  wiHle  alighting  from  defendant's 
train  because  of  defendant's  negligence  in  fail- 
ing to  provide  a  stepstool  to  break  the  distance 
from  the  last  step  to  the  ground, .  which  was 
from  18  to  30  inches,  and  that  plaintiff  while 
stepping  from  the  car  was  thrown  to  the  ground 
and  injured  because  of  the  Ion;  step,  defendant 
waa  not  prejudiced  by  the  denial  ol  a  continu- 
ance for  the  absence  of  a  witness,  who  would 
have  testified  that  plaintiff  did  -not  "slip  and 
tumble  or  fall"  from  the  car  or  its  steps  to  the 
ground,  but  just  went  down  "as  she  stepped  off." 
[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  i  4121 ;    Dec.  Dig.  §  1043.*] 

4.  Evidence  ({  471*) — Opinion  —  Statement 
09  Fact. 

Where  plaintiff's  left  leg  had  become  short- 
er than  the  other  because  of  the  injury,  b«r 
answer  that  she  believed  she  was  injured  for 
life  was  not  objectionable  as  an  opinion  of  a 
nonexpert. 

[Ed.   Note. — ^For  other  cases,   see   Evidence, 
Dec.  Dig.  §  471.*] 
0.  Dauaoes    (t    228*)  —  Amount  —  Remit- 

TITUB. 

A  remittitur  of  the  amount  claimed  for 
medical  attendance  and  medicine  obviated  any 
error  in  the  submission  of  such  elements  of  dam- 
age. 

[Ed.    Note. — For   other  cases,   see   Damages, 
Ont.  Dig.  it  57e-579;  Dec.  Dig.  (  22&*] 
0.  Damages  ({  216*)— Irstbuction  —  Futubx 

SUFFEBINe. 

An  instruction  that  the  jury  could  award 
plaintiff  damages  for  future  suffering  only  in 
case  they  fotmd  from  the  evidence  that  plaintiff 
would  continue  to  suffer  in  the  future  from  such 
injuries,  and  then  award  such  sum  as  the  jury 
might  believe  would  fairly  compensate  plaintiff 
for  such  suffering  as  "she  would  undergo  in  the 
future,"  was  too  favorable  to  defendant  in  the 
use  of  the  words  "she  would  undergo,"  instead 
of  "as  she  would  reasonably  and  probably  un- 
dergo." 

[E}d.  Note.— For  other  cases,  see  Damages, 
Dec  Dig.  {  216.*] 

7.  Neouoenoe  tt  8*)— "Utmost  Case." 

A  charge,  denning  "utmost  care"  to  be  such 
a  degree  of  care  as  would  be  exercised  by  a  very 
careful,  prudent,  and  competent  person  under 
the  same  or  similar  circumstances,  was  proper. 

[Ed.  Note. — For  other  cases,  see  Negligence, 
De&  Dig.  (  3.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  8,  pp.  7250,  7251.] 

&  Costs  (f  234*)— Costs  on  Appeai<— Allow- 
ance. 

Where  there  was  error  requiring  a  remitti- 
tur to  cure,  the  costs  of  the  appeal  would  be 
taxed  against  appellee. 

[Ed.  Note. — For  other  cases,  see  Costs,  Cent 
Dig.  I  892;   Dec  Dig.  §  234.*] 

Appeal  from  District  Court,  Palo  Pinto 
County ;  W.  J.  Oxford,  Judge. 

Action  by  Sallle  White  against  the  Weath- 
«rford.  Mineral  Wells  &  Northwestern  Rail- 
way Company  and  others.  Judgment  for 
plaintiff,  and  defendants  appeal.    Affirmed. 

By  ber  petition  the  appellee  sought  to  re- 
cover damages  for  personal  Injuries  receiv- 
ed while  a  passenger  disembarking  from  the 
passenger  train  of  the  appellant,  claimed  to 
have  been  occasioned  to  her  by  the  negli- 


gent failure  of  the  appellant  to  famish  and 
provide  a  st^stool  for  her  assistance,  and 
In  failing  to  render  her  personal  assistance 
In  ber  descent  from  the  bottom  step  of  the 
car  to  the  platform,  a  distance  of  about  30 
Inches,  at  the  station  of  her  destination ;  she 
being  an  old  and  feeble  lady  and  of  weak 
eyesight,  which  fact  was  known  to  the  em- 
ployes of  appellant  in  charge  of  the  train 
at  the  time.  The  appellant  answered  by 
general  denial  and  contributory  n^Ugence. 
The  case  was  tried  to  a  Jury,  and  in  accord- 
ance with  their  verdict  a  Judgment  was  ren- 
dered in  favor  of  the  appellee. 

Without  setting  out  the  evidence  in  detail, 
substantially  it  shows  that  the  appellee,  a 
woman  70  years  old  and  with  weak  eyesight, 
was  a  passenger  on  the  appellant's  passenger 
train  for  her  home  at  Mineral  Wells,  Tex. 
When  the  train  stopped  at  its  regiUar  station 
at  Mineral  Wells,  the  passengers  thereon 
proceeded  to  alight  from  its  several  coaches ; 
the  conductor  assisting  the  passengers  to 
alight  at  one  coach,  and  the  porter  at  an- 
other coach.  The  coach  the  appellee  was 
riding  in  was  a  vestibule  coach,  and  occu- 
pied the  third  place  from  the  front  of  the 
train.  When  the  train  stopped  the  appellee 
followed  a  part  of  the  crowd  of  passengers 
In  front  of  her  to  the  rear  end  of  the  car 
she  was  riding  In;  a  fellow  passenger  carry- 
ing her  grip.  The  rear  door  of  the  vestibule 
car  she  was  riding  in  was  open,  and  she,  on 
reaching  its  platform,  proceeded  to  alight 
from  the  same.  The  porter  of  the  train  was 
standing  in  about  six  or  eight  feet  of  the 
platform  appellee  was  then  on  and  at  the 
steps  of  the  next  car  behind  the  car  alie 
was  alighting  from,  and  the  porter  saw  her 
alighting.  After  reaching  the  bottom  step 
of  the  platform  of  the  car,  the  appellee  pro- 
ceeded to  make  the  descent  therefrom  to 
the  platform  of  the  station,  which  was  the 
ground,  prepared  and  used  by  the  appellant 
as  the  place  for  its  passengers  to  alight.  In 
making  the  descent  from  the  bottom  step 
of  the  car  to  the  ground,  and  by  reason  of 
the  distance  of  this  step  of  the  car  to  the 
ground,  which  was  not  known  or  appreciated 
by  the  appellee  at  the  time,  and  there  being 
no  stepstool,  she  was  overbalanced,  and  aa 
her  foot  reached  the  ground  it  careened  un- 
der the  weight  of  her  body  and  threw  her 
forward  to  the  ground.  All  the  evidence 
agrees  Mrlth  the  testimony  of  the  conductor 
and  porter  that  "there  was  no  footstool  at 
the  place  she  fell,"  and  that  no  employe  waa 
there  to  or  did  assist  her  in  alighting  from 
the  car.  By  her  fall  to  the  ground,  and  aa 
a  ^ult  thereof,  appellee  suffered  serious 
injury  to  her  hip  and  leg.  The  Jury  found 
on  these  facts  in  favor  of  the  apptilee,  and 
we  think  the  evidence  sufficient  to  sustain 
their  verdict  and  to  warrant  the  finding 
which  we  make,  that  appellant  was  guilty 
of  negligence  toward  the  appellee,  as  claimed 
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01  aamages  BUowed  ber,  except  as  to  tne 
medical  and  medicine  bills  claimed  In  the 
petition. 

H.  C.  Shropshire,  for  appellants.  B.  H. 
Bennett,  Albert  SteTenson,  E.  B.  Ritchie,  and 
J.  T.  Jones,  for  appellee. 

LETT,  J.  (after  stating  the  facta  as 
above).  By  the  first  assignment  of  error.  It 
1b  contended  that  the  conrt  erred  'In  oTer- 
mllng  the  first  application  for  continuance 
for  the  term  for  the  want  of  the  evidence 
of  the  three  witnesses  named.  It  appears 
from  the  record  that  the  three  witnesses 
who  had  been  subpoenaed  to  attend  and  tes- 
tify for  the  appellant,  and  for  whose  absence 
at  the  time  the  first  application  for  contin- 
uance was  made,  appeared  In  the  courtroom 
by  process  of  the  court  before  the  trial  had 
ended  and  before  the  plaintiff  and  the  de- 
fendant bad  finished  introducing  their  evi- 
dence. Two  of  the  witnesses  testified  in  the 
case  after  making  their  appearance.  The 
appearance  of  the  witnesses  before  the  clos- 
ing of  the  hearing  of  evidence  operated,  we 
think,  to  relieve  any  error  in  overruling  the 
said  application  for  continuance  for  the  term, 
because  no  injury  could  be  held  to  have  re- 
salted  from  the  particular  ruling.  The  sec- 
ond application  made  In  the  case  for  con- 
tinuance for  the  term,  the  overruling  of 
which  is  complained  of  in  the  second  assign- 
ment of  error,  was  an  equitable  application 
addressed  to  the  sound  discretion  of  the  trial 
court;  and  unless  it  could  be  held  in  the  light 
of  the  entire  record  that  the  court,  in  the 
exercise  of  its  discretion,  erred  to  the  injury 
of  appellant's  right,  this  court  could  not  re- 
vise the  judgment  of  the  trial  court  The 
second  application  for  continuance  for  the 
term  was  made  during  the  trial  of  the  case 
for  the  want  of  the  evidence  of  the  witness 
Mabiy,  who,  it  Is  alleged,  after  appearing  as 
a  witness  in  the  case,  and  during  the  trial 
of  the  case,  and  without  the  knowledge  and 
consent  of  appellant,  who  had  him  sub- 
poenaed as  a  witness,  got  on  the  train  and 
left,  without  testifying,  for  Oolorado,  Tex. 
The  application  states  what  the  witness 
would  testify  to  In  the  case.  On  the  motion 
of  appellant  for  a  new  trial,  appellant  con- 
tended that  the  overruling  of  the  second  ai>- 
pllcatlon  was  error,  and  the  appellee  con- 
tested the  same  and  attached  the  affidavit 
of  said  witness  as  to  his  testimony,  which 
reads,  after  omitting  formal  parts:  "That 
on  the  9th  day  of  June,  1907,  he  came  into 
Mineral  Wells  on  the  noon  train  from  Weath- 
erford,  on  which  Miss  SalUe  White,  the 
plaintiff  was  a  passenger.  That  afilant  got 
off  of  the  east  platform  of  the  coach  that 
Miss  Salile  Is  supposed  to  have  fallen  from, 
thongb  afllant  did  not  see  her  fall,  but  after 
affiant  had  gotten  off  he  heard  an  exclama- 
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ground,  rather,  on  one  1^,  and  some  persons 
were  trying  to  lift  her  up,  and  this  was  the 
first  he  saw  of  her  and  all  that  he  saw,  ex- 
cept she  was  carried  Into  the  depot  Af- 
fiant did  not  see  her  fall,  and  does  not  know 
how  she  came  to  fall."  In  reply  to  the  con- 
test, the  appellant  attached  a  letter  written 
by  the  witness  to  the  superintendent  of  ap- 
pellant, of  date  January  2, 1908,  which  reads: 
"In  reply  to  your  letter  to  me  under  date  of 
December  27th  regarding  an  accident  result- 
ing in  personal  injury  to  Miss  Salile  White 
on  or  about  May  11,  1907,  I  wish  to  say  that 
I  was  standing  on  the  platform  when  the 
train  pulled  in,  and  noticed  a  number  of 
trainmen  assisting  passengers  in  alighting 
from  a  number  of  coaches,  at  least  three  or 
more.  I  also  noticed  one  quite  elderly  lady 
get  off  a  coach  where  there  was  no  one  to 
assist  her.  This  party,  after  alighting  on 
the  platform  and  standing  perfectly  still  for 
several  seconds,  and  as  she  was  about  to 
step  forward,  seemed  to  collapse  and  sank  to 
the  ground.  I  am  quite  positive  that  she  did 
not  fall  down  immediately  upon  putting  her 
feet  on  the  platform.  I  hurried  to  where  the 
lady  was  on  the  ground,  and  assisted  her 
to  arise.  Other  than  this  I  know  nottiing." 
For  Che  purpose  of  the  assignment  of  error 
presented,  it  may  be  assumed  that  the  wit- 
ness would  testify  as  stated  in  the  applica- 
tion for  continuance. 

The  legal  contention  that  could  arise  in  re- 
gard to  the  ruling  of  the  court  on  the  second 
application  is  that  the  appellant  was,  with- 
out fault  or  negligence  on  Its  part,  deprived 
of  material  evidence  in  defense  of  the  case. 
Could  it  be  said  that  any  injury  resulted  to 
appellant  because  of  the  absence  of  the  tes- 
timony of  the  witness?  To  discharge  the  du- 
ty that  appellant  owed  appellee,  its  passenger, 
tn  this  case,  it  was  Incumbent  upon  it  to  ex- 
ercise a  high  degree  of  care  for  her  safety 
in  disembarking  from  the  car.  The  practical- 
ly undisputed  evidence  warrants  the  conclu- 
sion that  this  duty  was  not  discharged.  Ap- 
pellant's conductor  and  porter  and  all  the 
witnesses  agree  that  there  was  a  considerable 
distance  intervening  between  the  station  plat- 
form and  the  bottom  step  of  the  car,  and  that 
there  was  no  stepstool  there  to  assist  her  in 
alighting.  The  precise  distance  from  the 
step  to  the  platform  la  in  confiict  as  to 
whether  It  was  18  Inches  or  30  inches.  That 
appellee,  in  making  the  descent  unassisted 
from  the  bottom  step  of  the  car  to  the  plat- 
form, and  because  of  the  long  step  to  be 
taken  by  her,  was  thrown  to  the  ground,  is 
made  positive  and  clear,  liiat  injury  was 
occasioned  to  her  by  the  fall  on  the  ground 
cannot  be  questioned  from  the  evidence  in 
the  record.  The  rear  door  and  the  vestibule 
of  the  coach  she  was  riding  in  were  open, 
and  she  followed  paasengers  in  her  car- going 


her,  or  by  having  the  vestibule  doors  closed. 
The  platform  of  the  car  being  the  place  to 
alight  from,  and  the  door  of  the  same,  as 
well  as  the  vestibule,  being  opened,  was,  in 
the  absence  of  notice  to  her,  an  invitation  to 
alight  therefrom  at  that  place,  and  was  a 
place  that  the  appellant  could  reasonably 
have  known  passengers  would  alight  from. 
In  this  light  of  the  record,  the  evidence  of 
the  absent  witness  must  be  considered.  It 
would  appear  that  the  witness  would  testi- 
fy, as  set  out  in  the  application:  "That,  at 
the  time  the  accident  to  plaintiff  is  alleged 
to  have  occurred  he,  the  said  witness,  was 
standing  on  the  platform  of  the  defendant's 
depot  at  Mineral  Wells  and  saw  plaintiff 
alight  from  the  train;  (1)  that  plaintiff  did 
not  slip  and  stumble  or  fall  from  the  bottom 
step  of  the  car  to  the  ground,  (2)  or  from 
any  of  the  steps  of  said  car  to  the  ground, 
or  (3)  from  said  train  to  the  ground,  in  any 
manner  whatever."  Appellee  did  not  claim 
in  her  evidence  that  she  did  "slip  and  stumble 
or  fall"  from  the  step  of  the  car  as  she  was 
going  down  the  steps  of  the  car.  She  tes- 
tified: "There  was  no  footstool  at  the  alight- 
ing place,  and  no  employe  there  to  assist  me 
down.  I  cannot  say  that  I  stuped  off  of  the 
steps.  I  fell  off.  When  I  discovered  there 
was  no  footstool,  and  the  crowd  moved,  I 
tried  to  descend  myself  and  threw  my  hand 
around  and  tried  to  bold  on,  and  my  body 
broke  loose,  and  I  went  down  on  my  knee 
under  me.  From  the  lower  step  of  the  car 
to  the  ground  I  think  was  from  2%  to  3 
feet."  This  evidence  is  made  clearer  on  her 
cross-examination  by  appellant,  when  she 
says:  "I  made  my  step  on  the  last  step  and 
seen  there  was  no  stool  and  went  too  far, 
overbalanced,  to  catch  myself,  and  swung 
around.  I  didn't  stumble  or  fall  as  I  went 
down  to  the  steps.  I  was  overbalanced."  It 
is  evident  that  the  appellee's  only  claim  In 
the  evidence  was  that,  because  of  the  inter- 
vening distance  between  the  step  of  the  car 
and  the  platform  of  the  station,  and  in  mak- 
ing the  long  step  to  reach  the  platform,  she 
was  overbalanced,  and  because  thereof  fell 
to  the  ground.  The  conductor  said:  "I 
didn't  see  her  as  she  stepped  on  the  ground. 
A  lady  took  hold  of  her  arm,  and  I  went  up 
and  asked  her  what  the  trouble  was.  And 
I  asked  her  how  she  fell,  and  she  said  she 
stepped  out  on  the  ground  and  her  leg  gave 
way  and  struck  her  knee  on  the  ground." 
The  porter  of  the  train  said:  "I  was  prob- 
ably six  or  eight  feet  east  of  the  steps  of  the 
car  and  in  front  of  the  chair  car.  I  saw  the 
lady  in  the  act  of  going  down  to  the  ground. 
I  was  helping  passengers  off  when  I  saw  the 
lady  fall."  The  witness  Denton  said:  "When 
I  first  saw  the  lady,  she  was  standing  on  the 
platform  on  the  east  side  of  the  car.    She 
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made  no  such  claim  as  to  the  cause  of  her 
Injury  as  outlined  in  the  application,  the  evi- 
dence of  the  absent  witness  would  not  haTe 
affected  the  result  of  the  case  or  have  been 
material  to  any  issue.  The  further  portion 
of  the  evidence  of  the  absent  witness  as 
claimed  by  appellant  was  "that  plaintiff 
alighted  from  the  train  in  safety  and  with- 
out injury  therefrom,  and  after  alighting 
from  the  train  in  safety  and  standing  upon 
the  platform  perfectly  still  for  several  sec- 
onds, and  as  she  was  about  to  step  forward, 
seemed  to  collapse  and  sank  to  the  ground, 
and  was  afterwards  assisted  to  arise  by  the 
witness  and  others,  and  that  her  Injuries,  if 
any,  were  not  caused  by  any  slipping,  stum- 
bling, or  falling  from  the  train  in  any  man- 
ner." That  appellee  did  fall  on  the  ground 
was  conclusively  shown,  and  all  the  witness- 
es agree  to  that  fact  If  she  was  injured  by 
the  fall  to  the  ground  as  the  evidence  shows, 
and  the  injury  was  due  to  the  negligence  of 
the  appellant,  as  the  evidence  conclusively 
shows,  then  It  could  not  reasonably  tte  ruled 
that  reversible  error  was  committed  in  this 
case  in  overruling  an  application  for  the  want 
of  evidence  going  to  show  that  after  making 
the  long  step  to  the  platform  the  appellee, 
on  reaching  the  platform,  stood  "perfectly 
still  for  several  seconds,  and  as  she  was 
about  to  step  forward  seemed  to  collapse  and 
sank  to  the  ground,  and  was  assisted  to 
arise." 

By  the  third  assignment  of  error,  it  is  con- 
tended that  the  court  erred  in  the  admission 
of  certain  evidence.  While  it  is  the  proper 
and  correct  practice  for  the  witness  to  state 
the  facts  and  let  the  Jury  draw  the  proper  de- 
ductions arising  therefrom,  it  could  not  be 
held,  we  think,  in  this  case,  under  the  evi- 
dence, that  the  question  and  answer  complain- 
ed of  constitute  reversible  error.  The  an- 
swer of  the  witness  was  not  a  bare  conclu- 
sion or  belief  not  founded  on  tacts  or  observ- 
ed data,  but  was  founded  upon  personally 
observed  data.  All  the  physicians  agreed  la 
their  evidence  that  the  appellee's  Itft  leg  bad 
become  an  inch  shorter  than  the  right  One 
of  the  physicians  testifying  for  the  appellee 
said,  "I  think  she  will  remain  more  or  less 
crippled  as  long  as  she  lives,"  and  <»  cross- 
examination  by  the  appellant  said,  "I  do  not 
think  she  will  ever  recover  entirely."  The- 
two  other  physicians  do  not  say  that  the  inju- 
ry was  not  permanent  That  her  left  leg  was 
shorter  than  the  other,  and  had  become  so 
from  the  injury,  Was  a  fact  within  her  knowl- 
edge, and  was  an  ai^>arent  and  external  in- 
Jury.  When  she  answered  that  she  bdleved 
the  injury  was  for  life,  she  but  stated  a  fact 
known  as  well  to  laymen  as  to  experts.  If  & 
finger  or  hand  is  cut  off,  a  layman  could  as 
well   know   that   it   would  not  grow   back 


The  appellee  having  filed  a  remittitur  for 
the  amount  claimed  in  tbe  petition  for  medic- 
al attention  and  medicine,  the  error  in  this 
respect  contended  for  In  the  fbnrth  and  fifth 
assignments  is  relieved.  A  remittitur  la  a 
complete  answer  to  the  error.  Insurance  Co. 
V.  Herbert  (Tex.  Civ.  App.)  106  S.  W.  421. 
The  remaining  contention  In  the  fourth  as- 
signment, as  to  the  court's  charge,  cannot  be 
sustained,  as  It  Is  favorable  to  appellant. 
Before  the  jury  could  award  appellee  dam- 
ages for  future  suffering,  the  jury  were  re- 
quired by  the  charge  to  find  "from  the  evi- 
dence that  the  plaintiff  will  continue  to  suffer 
In  the,  future  from  such  Injuries,"  and  then 
to  award  "such  a  sum  of  money  paid  now 
as  you  may  further  believe  from  the  evidence 
will  fairly  compensate  the  plaintiff  for  such 
suffering  as  you  find  from  the  evidence  she 
will  undergo  in  the  future."  Appellee,  and 
not  the  appellant,  could  complain  that  the 
charge  was  burdensome  In  requiring  a  find- 
ing of  the  suffering  to  be  such  as  "she  will 
undergo,"  Instead  of  "as  she  will  reasonably 
and  probably  undergo"  in  the  future. 

The  charge,  In  defining  and  restricting  "ut- 
most care"  to  be  "such  a  degree  of  care  as 
would  be  exercised  by  a  very  careful,  pru- 
dent, and  competent  person  under  the  same 
or  similar  circumstances,"  placed  upon  the 
term  used  the  proper  limitation,  and,  as  thus 
qualified  and  restricted,  the  Instruction  was 
not  error. 

The  main  charge  of  the  court  fairly  and  af- 
firmatively submitted  the  issue  to  the  jury 
admitting  of  a  finding  for  the  appellant  on 
the  issue  of  negligence  if  it  had  not  been 
guilty  of  negligence,  and  the  seventh  assign- 
ment is  overruled.  The  court  charged  as  a 
corollary  of  a  finding  for  appellee,  "If  you 
do  not  so  find  and  believe  from  the  evidence, 
your  verdict  will  be  for  the  defendant" 

The  eighth  and  ninth  assignments  are  over- 
ruled. There  Is  evidence  to  sustain  a  find- 
ing of  negligence  and  to  support  the  amount 
of  the  verdict. 

The  case  was  ordered  affirmed;  but,  as 
there  was  error  which  required  a  remittitur 
to  cure,  the  costs  of  this  appeal  wUl  be,  and 
are,  here  taxed  against  the  appellee. 


UNKNOWN  OWNER  v.   STATE. 

(Court  of  Civil  Appeals  of  Texas.    April  17, 
1909.) 

1.  Taxation  (J  642*)— Delinqueht  Taxxs— 
Ijen — FoBECLOsuBE— Citation. 

A  proceeding  against  the  unknown  owner 
of  land  to  foreclose  a  delinquent  tax  assessment 
as  authorized  by  Laws  1897,  p.  138,  c.  103,  §  15, 
is  a  special  proceeding  in   which  the  citation 


Dec.  Dig.  {  e42.»] 

2.  Taxation  (>  643*)— Delinquent  Taxes- 
Collection— Statutes. 

Gen.  Laws  1905,  p.  317,  c.  129,  $  2,  pro- 
vides that  no  tax  collector  shall  be  allowed  cred- 
it for  lists  of  delinquent  or  insolvent  taxpay- 
ers as  provided  by  Rev.  St.  1895,  art.  5170,  un- 
til he  makes  oath  in  writing  that  be  has  ex- 
hausted all  resources  to  collect  the  taxes  under 
specified  statutes.  Held,  that  such  provision 
had  no  reference  to  fees  to  which  the  collector 
is  entitled  in  suits  to  collect  delinquent  taxes 
under  such  act,  and  hence  a  petition  for  such 
relief  was  not  defective  for  failure  to  allege 
that  the  tax  collector  had  performed  the  duties 
prescribed  in  section  2. 

[E3d.  Note.— For  other  cases,  see  Taxation, 
Dec  Dig.  i  643.*] 

3.  Appeal  and  Brrob  (8  709»)— Assignments 
OP  Erbob — Exclusion  of  Evidence. 

An  assignment  that  the  court  erred  in  re- 
fusing  to  hear  evidence  in  support  of  a  motion 
to  tax  the  costs  will  not  be  reviewed  where  the 
bill  of  exceptions  does  not  set  out  the  evidence. 
[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  |  2949;  Dec  Dig.  §  709;* 
Costs,  Cent.  Dig.  {  813.] 

Appeal  from  District  Court,  Martin  Coim- 
ty;  James  L.  Shepherd,  Judge. 

Action  by  the  State  of  Texas  against  the 
alleged  Unknown  Owner  of  certain  land  to 
foreclose  a  tax  lien.  From  a  judgment  for 
the  state,  defendant  appeals.    Affirmed. 

R.  N.  Grisham  and  Jno.  B.  Howard,  for 
appellant.  A.  L.  Green  and  S.  J.  Isaacs,  for 
the  State. 

CONNETR,  O.  J.  This  suit  was  brought  by 
the  state  of  Texas,  acting  through  its  coun- 
ty attorney,  against  the  alleged  "unknown 
owner"  of  lot  6  in  block  5  in  the  town  of 
Stanton,  Martin  county,  for  the  sum  of  $10.99 
taxes  and  tbe  further  sum  of  $26.50  penal- 
ty, interest,  and  costs.  The  trial,  which  was 
before  the  court  without  a  Jury,  resulted  In  a 
Judgment  In  favor  of  the  state  with  fore- 
closure of  tax  lien  and  order  of  sale  as  pray- 
ed for. 

The  objections  urged  to  the  citation  in  the 
first  assignment  are  not  maintainable.  This 
was  a  special  proceeding  under  the  delin- 
quent tax  law  of  1897,  which  prescribed  the 
form  of  citation  to  be  Issued  in  cases  of  this 
character,  and  the  citation  in  the  record  sub- 
stantially conforms  therewith.  See  section 
15,  c.  103,  p.  138,  Laws  1897;  State  v.  Un- 
known Owner  (Tex.  Civ.  App.)  103  S.  W.  1116. 
It  Is  not  required  therefore  that  the  citation 
should  have  stated  the  file  number  of  the 
suit,  as  provided  by  article  1214  of  the  Revis- 
ed Statutes  of  1895,  or  to  have  included  a 
statement  of  the  amount  of  costs  as  given  in 
the  petition;  it  t)elng  the  rule  that  the  special 
rather  than  the  general  law  shall  ccmtrol. 
Hash  V.  Ely  (Tex.  Civ.  App.)  100  S.  W.  980; 
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out,  tbat  It  Is  not  alleged  that  the  tax  col- 
lector had  performed  the  duties  prescribed 
by  the  act  of  1905,  Is  entitled  to  no  weight. 
This  act  (see  Gen.  Laws  1905,  p.  317,  a  129, 1 
2)  has  reference  evidently  to  credits  to  which 
the  tax  collector  is  entitled  for  his  lists  of 
delinquent  taxpayers,  as  provided  by  Rev.  St 
art.  5170,  and  not  to  the  fees  he  Is  entitled  to 
receive  in  suits,  such  as  this,  for  the  collec- 
tion of  taxes. 

The  assignment  to  the  court's  action  in 
overruling  special  exceptions  Nos.  1,  2,  3,  4, 
5,  and  6,  embracing  different  questions,  is  too 
general  for  consideration,  and  ttiat  complain- 
ing that  the  court  refused  to  hear  evidence  in 
support  of  appellant's  motion  to  tax  the  cost 
must  l>e  overruled  on  the  ground  that  the 
bill  of  exception  fails  to  set  out  the  evidence 
offered  so  that  we  may  Judge  of  its  character. 

There  are  numerous  other  assignments  of 
error,  some  of  them  apparently  presenting 
Important  questions;  but  they  are  such  as 
cannot  be  considered  in  the  absence  of  a 
statement  of  facts,  and  we,  having  on  a 
former  day  struck  out  the  statement  of 
facts  presented  in  this  cause,  must  overrule 
them. 

No  reversible  error  having  been  shown,  we 
order  an  affirmance  of  the  Judgment 


TEXAS  ft  P.  RY.  00.  et  al.  v.  DEAN. 

(Court  of  Civil   Appeals  of  Texas.     April  22, 
1909.) 

1-  Railboads  (t  446*)— Accident  at  Cboss- 

ING— FaILUBK    to    (5j,VE    SIONAI/— QUESTION 
FOB    JUBT. 

In  an  action  against  a  railroad  company 
for  killing  a  mule  which  had  escaped  from  a 
lot  and  had  gone  on  a  crossing,  where  it  appear- 
ed that  the  company's  agents  in  charge  of  the 
train  failed  to  blow  the  wtiistle  or  ring  the  bell 
in  approaching  the  crossing,  it  could  not  be 
said  as  a  matter  of  law  tbat  the  failure  was  not 
the  cause  of  the  injury, 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent.  Dig.  {  1640;    Dec.  Dig.  S  446.*] 

2.  Raii^boads  (i  425*)— Injubies  to  Aniuals 
ON  Track- Liability  of  Railroad. 

Where  a  railroad  employed  persons  to  make 
a  grade  crossing,  it  was  not  liaole  for  injuries 
to  a  horae  used  in  the  work,  caused  by  getting 
its  shoe  hung  on  a  spike  standing  about  two  in- 
ches above  the  flange  of  the  rail,  where  it  did 
not  appear  that  the  condition  could  not  have 
l>een  plainly  discernible  by  any  one  making  a 
casual  inspection  of  the  place. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Dec.  Dig.  i  42S.*] 

Appeal  from  Midland  (^unty  CJourt;  Char- 
ley Oibbe,  Judge. 

Action  by  W.  Il  Dean  against  the  Texas 
&  Pacific  Railway  Company  and  others. 
Judgment  for  plaintiff,  and  defendants  ap- 
peaL    Reformed  and  rendered. 


coverea  a  ;)uagmenc  against  tne  appellant  tor 
the  aggregate  sum  of  $400  for  the  death  of 
a  mule  and  an  injury  to  a  horse.  It  is  claim- 
ed that  the  mule  was  killed  by  being  negli- 
gently struck  and  run  over  by  one  of  the 
appellant's  trains.  The  sufficiency  of  the 
evidence  to  support  the  finding  of  negligence 
is  challenged  by  the  different  assignments 
of  error.  It  is  shown  that  the  mule  escaped 
from  a  lot  and  was  upon  a  crossing  where  a 
road  commonly  used  by  the  public  crossed 
the  appellant's  track,  and  that  the  appel- 
lant's agents  in  charge  of  the  train  failed 
to  blow  the  whistle  or  ring  the  bell  in  ap- 
proaching the  crossing,  in  the  manner  requir- 
ed by  law.  The  court  found  that  this  fail- 
ure caused  the  collision  and  resulted  in  the 
injury.  We  cannot  as  matter  of  law,  say 
that  this  finding  is  not  correct  Railway  Co. 
V.  Red  Cross  Stock  Farm,  22  Tex.  Civ.  App. 
114,  53  S.  W.  834;  RaUway  O.  v.  Kilman. 
39  Tex.  Civ.  App.  107,  86  S.  W.  1050.  Appel- 
lee sued  for  $250  as  the  value  of  the  male. 

The  injury  to  the  horse  occurred  at  a  dif- 
ferent time  and  place.  It  seems  that  appel- 
lee's father  had  been  employed  by  the  rail- 
way company  to  make  a  grade  crossing  over 
its  line  at  a  point  en  Its  right  of  way  which 
liad  previously  been  fenced.  For  what  pur- 
pose this  was  to  be  made  is  not  shown.  It 
Is  shown  that  the  crossing  was  to  be  con- 
structed by  filling  on  each  side  of  the  trade 
with  dirt,  for  which  scrapers  and  teams  were 
employed.  The  appellee's  team  was  being 
used  by  his  father  in  the  performance  of  the 
work,  and  was  at  the  time  being  driven  by 
an  employ^  hired  by  his  father.  When  the 
first  Bcraperful  of  dirt  was  being  moved,  and 
In  driving  the  team  across  the  track,  one  of 
the  horses  got  his  shoe  hong  on  a  spike  stand- 
ing about  two  inches  above  the  flange  of  the 
rail.  The  spike  had  not  been  observed  by 
any  of  the  parties,  and  was  not  observable 
when  standing  on  the  ground  on  the  north 
side  of  the  rail,  the  direction  from  which  the 
track  was  approached  by  this  team  on  that 
occasion.  There  is  nothing  to  indicate  but 
what  it  might  have  been  observed  by  even  a 
casual  Inspection  by  one  going  upon  or  close 
to  the  track.  The  horse  was  injured  In  such 
a  way  that  it  is  claimed  he  was  rendered 
practically  worthless,  and  appellee  alleged 
his  value  to  be  the  sum  of  $150. 

We  do  not  think  the  evidence  showed  any 
negligence  on  the  part  of  the  railway  com- 
pany to  support  a  Judgment  for  the  last- 
named  amount  The  parties  employed  were 
engaged  to  make  the  crossing  safe  and  con- 
venient for  both  man  and  beast  who  might 
have  occasion  to  use  it  and  it  could  not  be 
expected  tbat  the  railway  company  would  by 
some  other  agency  do  a  part  of  that  work  In 
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advance.  Fnrthermore,  tbls  object  which 
caused  the  Injury  was  necessarily  plainly 
discernible  by  any  one  who  would  undertake 
to  make  even  a  casual  inspection  of  the  place 
where  the  work  was  to  be  done. 

The  Judgment  of  the  county  court  will  be 
reformed,  and  Judgment  here  rendered  In  fa- 
vor of  the  appellee  against  the  appellant  for 
$250  only  as  the  value  of  the  animal  killed  at 
the  crossing.  The  costs  of  this  appeal  will 
be  adjudged  against  the  appellee. 


DAYTON   LUMBER   CXX   v.   STOOKDALm 

(Court  of  Civil  Appeals  of  Texas.     March  30, 

1009.     Kehearing  Denied   April   22,   1909.) 

1.  Tbial  (§  139*)— Taking  Case,  twni  Jdbt 
— Questions  or  Fact. 

It  is  not  error  to  direct  a  verdict  for  plain- 
tiff, where  defendant's  evidence  is  so  weak  that 
it  raises  only  a  snnnise  or  suapicion  of  the  ex- 
istence of  facts  sooeht  to  be  established  in  sup- 
port of  the  offset  pleaded  by  him. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  I  838 ;    Dec  Dig.  |  139.*] 

2.  Pbihcipai,  and  Agent  ({  69*>— Liabili- 
ties AS  TO  THIB0  Febsokb  —  Fbaqo  or 
Agent. 

An  agent's  contract  is  not  a  fraud  on  his 
principal  because  the  agent  owns  an  interest  in 
the  property  to  be  used  in  performing  the  work 
and  rents  bis  interest  to  the  contractor  for  a 
monthly  rental  to  be  paid  whether  the  prop- 
erty is  used  or  not 

[EM.  Note. — For  other  cases,  see  Principal 
and  Agent  Cent  Dig.  |  130;   Dec  Dig.  g  69.*] 

3.  Parties  (§  52*)- New  PABTiEa— Applica- 
tion. 

A  pleading  filed  by  defendant  on  the  day  of 
trial,  asking  that  its  agent  be  made  a  party, 
comes  too  late. 

[Ed.  Note. — For  other  cases,  see  Parties,  Cent 
Dig.  S  88;    Dec  Dig.  |  62.*] 

4.  Appeal  and  Bebob  (t  600*)— Record— 
Reservation  or  Questions  fob  Review. 

An  assignment  complaining  of  the  overrul- 
ing of  a  motion  to  bring  in  a  new  party  can- 
not be  considered  when  the  record  fails  to  show 
that  it  was  presented  to  the  court  or  was  over- 
ruled. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  |  2295;   Dec  Dig.  f  500.*] 

5.  Contracts  (§  849*)  —  Evidence  as  to 
Terms — Custoh. 

Testimony  of  a  party  to  a  parol  contract 
for  hauling  logs  as  to  what  stipulationa  it  was 
customary  to  insert  in  such  contracts  generally 
is  inadmissible  to  prove  that  the  stipulation  was 
also  embraced  in  the  contract  in  question. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent  Dig.  |  1788;    Dec  Dig.  §  349.*] 

Appeal  from  District  Court,  Liberty  Coun- 
ty;   L.  B.  Hightower,  Judge. 

Action  by  E.  A.  Stockdale  against  the 
Dayton  Lumber  Company.  From  a  judg- 
ment for  plaintiff,  defendant  appeals.  Af- 
flrmed. 

Stevens  &  Pickett,  for  appellant  Mar- 
shall &  Marshall,  for  appellee. 

McMBANS,  J.  The  appellee,  E.  A.  Stock- 
dale,  Institnted  this  suit  against  the  appel- 


lant, Dayton  Lumber  Company,  upon  a 
stated  account  for  $805.80  as  a  balance  due 
him  for  hauling  logs  to  appellant's  tram  rail- 
road, and  for  the  further  sum  of  $337.60  as 
damages  for  time  lost  l^  api>ellee  throuj^ 
the  alleged  breach  of  a  contract  on  the  part 
of  appellant  to  furnish  appellee  steady  work, 
and  for  the  further  sum  of  $120,  the  value  of 
time  lost  by  appellee  by  reason  of  delays 
caused  by  appellant  in  compelling  appellee 
to  move  his  logging  outfit  to  places  distant 
from  the  place  he  engaged  to  operate.  These 
last  two  items  were  not  allowed  by  the 
court,  and  no  further  reference  need  be 
made  to  them.  Appellant  answered  by  gen- 
eral denial  and  pleaded  specially  that  about 
February  1,  1907,  it  made  a  verbal  contract 
with  appellee  to  haul  to  its  spur  tracks  all 
timber  cut  into  logs  on  a  certain  tract  of 
land,  and  that  for  such  hauling  he  was  to 
receive  $1.00  per  1,000  feet,  and  that  by  the 
terms  of  said  contract  appellee  agreed  to 
haul  first  the  logs  on  said  land  situated  fur^ 
thest  from  the  track,  leaving  those  nearest 
thereto  for  the  last  haul,  but  that  appellee. 
In  violation  of  said  contract,  hauled  first 
the  logs  nearest  the  spur,  and  then  without 
excuse  abandoned  the  contract  and  refused 
to  hanl  the  remaining  logs  on  the  tract,  leav- 
ing thereon  logs  amounting  to  276.577  feet, 
which  it  was  necessary  for  appellant  to  have 
hauled,  and  that  it  was  forced  to  pay  $2.50 
per  1,000  feet  to  have  this  done,  thus  being 
required  to  pay  90  cents  per  1,000  feet  more 
than  the  cost  to  it  would  have  been  had  ap- 
pellee performed  his  contract,  or  an  addi- 
tional cost  to  appellant  of  $248.92,  which  it 
pleaded  in  offset  to  appellee's  account  Ap- 
pellant further  pleaded  that  one  W.  H.  Mc- 
Gregor, its  agent  who  made  the  contract  for 
hauling  with  appellee,  was  its  woods  and 
logging  superintendent  and  had  complete 
control  and  management  of  the  hauling  of 
its  timber  and  of  the  work  done  by  appellee 
tinder  said  contract,  and  that  after  appellee 
abandoned  said  work  appellant  learned  thaf 
McGregor,  at  the  time  of  making  said  con- 
tract, and  while  acting  as  agent  for  appel- 
lant, was  jointly  interested  with  appellef  in 
the  contract,  owning  one-half  of  the  teams, 
wagons,  etc,  used  by  appellee  in  hauling, 
and  that  this  contract  of  McGregor  was  a 
fraud  upon  it  for  which  the  contract  should 
be  canceled.  Upon  tbe  conclusion  of  the 
testimony  the  court  peremptorily  charged 
the  Jury  to  return  a  verdict  for  appellee  for 
$805.80,  the  amount  of  the  stated  account, 
with  6  per  cent  per  annum  Interest  thereon 
from  November  1,  1907,  and  in  obedience  to 
the  instruction  such  a  verdict  was  returned, 
and  judgment  for  appellee  accordingly  en- 
tered. The  case  Is  now  regularly  before  ns 
on  appeal. 

By  Its  first  assignment  of  error,  appellant 
complains  of  the  action  of  the  court  In  In- 
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stmctlng  a  rerdlct  for  appellee,  because,  it 
contends,  there  was  ample  eyidence  to  show 
that  appellee  had  contracted  to  haul  all  the 
timber  off  a  specific  tract  of  land,  and,  hay- 
ing failed  to  complete  the  contract,  appel- 
lant was  entitled  to  an  offset  in  the  sum  it 
had  been  compelled  to  pay  for  baying  the 
remaining  timber  hauled  oyer  and  aboye  the 
price  which  it  had  agreed  to  pay  appellee 
therefor. 

The  eyidence  was  undisputed  that  appel- 
lant owed  appellee  for  hauling  logs  a  bal- 
ance of  $805.80.  It  was  also  undisputed  that 
at  the  time  appellee  ceased  to  haul  there  re- 
mained on  the  tract  276.577  feet  of  timber, 
and  that  this  amount  was  hauled  by  W.  S. 
Williams,  under  a  contract  with  appellant, 
for  which  Williams  receiyed  $2.90  per  1,000 
feet.  As  to  the  contract  between  appellant 
and  Stockdale,  the  testimony  is  as  follows: 

Stockdale  testified:  "The  contract  I  had 
was  as  follows:  I  was  to  haul  logs  at  so 
much  ($1.60)  per  1,000  feet  to  their  tram 
road,  and  was  to  be  paid  montlily.  I  never 
had  any  contract  to  clean  up  any  Job  at  all. 
I  was  supposed  to  haul  logs  at  so  much  i>er 
1,000.  My  logs  was  delivered  on  the  tram 
road  and  they  were  scaled,  and  my  account 
was  credited  with  it  Mr.  McGregor  scaled 
the  logs.  There  was  no  understanding,  dur- 
ing this  time,  between  me  and  Mr.  Mc- 
Gregor, or  any  persons  of  the  Dayton  Lum- 
ber Company,  that  I  was  to  engage  in  clean- 
ing up  any  certain  amount  of  ground.  I  was 
Just  merely  hired  by  the  company  to  haul 
timber  at  so  much  per  1,000  feet  I  never 
had  a  contract  to  haul  all  the  timber  on 
tract  6  or  5A.  I  was  to  get  $1.60  for  any- 
thing they  gave  me  to  haul.  I  don't  know 
how  close  some  of  this  timber  was  to  the 
tract  that  I  hauled  on  No.  6.  I  think  the 
timber  was  about  a  mile  wide,  and  they  run 
a  spur  as  near  the  center  as  they  could,  and 
it  was  about  one-half  mile  on  each  side. 
They  were  to  cut  the  timber,  and  I  was  to 
haul  it  Some  of  this  timber  was  right 
close  to  the  track,  and  I  got  $1.60  per  1,000 
feet  for  that,'  and  $1.60  for  that  furthest 
from  the  track.  I  could  haul  and  quit  a 
month,  If  I  wanted  to.  I  could  haul  that 
right  by  the  track  and  get  $1.60  for  it  and 
quit  There  was  no  agreement  that  I  was 
to  haul  until  I  had  completed  all  hauling. 
Mr.  McGregor  made  this  contract  with  me. 
He  was  superintendent  for  the  company  at 
that  time.  He  had  no  hiterest  at  all  In  that 
contract  with  me,  but  he  had  an  interest  in 
the  teams  I  was  running.  He  owned  one-half 
of  the  teams,  and  I  rented  the  teams  from 
him  at  $125  a  month.  I  worked  them  after 
he  left  but  up  to  that  time  he  was  superin- 
tendent My  intention  was  to  clean  up  the 
spur,  but  the  condition  of  the  ground  kept 
me  from  it,  but  I  bad  no  contract  with  the 
Dayton  Lumber  Company  that  I  would  clean 
up  the  spur,  or  any  particular  tract  of  land." 

McGregor,  the  logging  superintendent  of 


appellant,  testified:  "Tn  my  capacity  as 
agent  of  the  Dayton  Lumber  Company,  I  en- 
tered into  a  contract  with  Mr.  E.  A.  Stock- 
dale,  with  reference  to  him  logging  the  tim- 
ber on  the  company's  plant  That  contract 
was:  We  were  to  pay  him  $1.60  per  1,000 
feet  to  haul  logs  and  deliver  them  on  skids. 
At  the  time  I  made  the  contract  with  him, 
he  was  not  to  furnish  any  particular  part  of 
any  particular  Job — ^that  is,  he  was  not  to 
clean  up  any  ground — and  there  was  nothing 
said  as  to  that  I  left  employment  of  the 
Dayton  Lumber  Company  the  1st  of  Novem- 
ber, 1007.  I  owned  one-half  Interest  in  the 
stock  that  Mr.  Stockdale  operated  then; 
that  is.  In  the  mules.  I  rented  to  Mr.  Stock- 
dale  my  interest  in  the  stock  at  so  must  per 
month.  He'  was  to  pay  me  $125.  I  had  no 
interest  in  the  contract  that  Mr.  Stockdale 
made  with  the  Dayton  Lumber  Company, 
and  was  not  a  party  to  it  in  any  way.  I  also 
had  interest  in  Foster's  teams.  That  is  the 
same  Foster  that  was  hauling  there  adjoin- 
ing Stockdale.  I  received  $125  for  my  mules 
and  oxen." 

L.  Fonts,  superintendent  and  manager  of 
appellant,  testified:  "Mr  McGregor  held  the 
position  of  sui>erlntendent  of  the  woods  and 
logging  during  that  time.  I  do  not  know 
anything  about  the  contract  he  made  with 
Mr.  Stockdale,  only  what  he  told  me.  He 
reported  to  me  he  had  made  a  contract  with 
Mr.  Stockdale  and  Mr.  Foster  to  pay  them 
$1.00  per  1,000  feet  for  any  logs  delivered  on 
any  spur  track  we  might  build.  With  refer- 
ence to  the  work  he  done  in  October — he  was 
hauling  to  what  we  call  spur  Na  5A;  was 
to  haul  practically  all  of  it — I  can't  say  that 
Mr.  McGregor  told  me  that  Stockdale  was  to 
haul  all  the  timber  at  $1.60  per  1,000  feet 
delivered  on  the  spur.  As  to  what  I  know 
about  Stockdale  having  to  finish  up  any  par- 
ticular cut  it  is  understood  that  a  man  has 
to  finish  up  his  cut  before  he  leaves  it;  but 
I  do  not  know  what  contract  McGregor 
made  with  Stockdale  about  that,  only  what 
McGregor  reported  to  me;  I  do  not  know 
that  McGregor  did  make  such  report  to  me; 
that  is,  that  Stockdale  was  to  finish  up  any 
particular  cut  Well,  I  don't  think  McGregor 
did  report  to  me  on  the  contract  he  made 
with  Stockdale." 

The  only  evidence  In  the  record  claimed  by 
appellant  to  be  contradictory  of  the  testi- 
mony above  set  out  is  that  of  the  witness 
Williams,  to  whom  McGregor  and  Stockdale 
sold  the  teams  and  logging  outfit  to  the  ef- 
fect that  at  the  time  of  tils  purchase  Stock- 
dale  said  that  it  was  understood  that  ho 
(Stockdale)  was  to  clean  up  the  rest  of  spur 
No.  5;  and  the  testimony  of  appellee  that 
he  was  notified  by  appellant  after  he  quit 
hauling  on  December  9th  to  complete  the 
hauling  on  the  tract  or  he  would  be  charged 
up  with  the  cost  that  he  was  not  ready  to 
begin  work  on  the  date  he  was  notified,  as  it 
was  impossible  for  him  to  have  done  the 
work  with  the  mules,  and  the  reason  he  did 
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a  lew  aays  in  jNovemoer  ana  ajso  a  lew  aays 
In  December,  and  crippled  several  of  his 
mules,  and  he  thought  be  would  wait  until 
the  ground  dried,  and  that  he  had  Intended 
to  haul  all  the  logs  on  the  tract,  that  he 
would  have  done  so,  but  it  was  impossible  to 
get  his  mules  In  the  woods,  but  that  he  did 
not  have  any  contract  to  "clean  up  the  Job." 
The  most  that  can  be  said  of  the  evidence, 
relied  upon  by  appellant  as  raising  the  la- 
sue  of  a  contract  on  the  part  of  appellee  to 
haul  at  the  contract  price  all  the  logs  on  the 
specific  tract,  is  that  it  raises  only  a  surmise 
or  suspicion  of  the  existence  of  facts  sought 
to  be  established  In  support  of  the  offset 
pleaded  by  appellant,  but  its  probative  force 
is  so  weak  that  In  l^al  contemplation  It 
falls  short  of  being  "any  evidence"i  from 
which  the  Jury  could  reasonably  Infer  the 
existence  of  the  alleged  fact ;  and  that  court 
did  not  therefore  err  In  instructing  a  ver- 
dict for  appellee.  Joske  y.  Irvine,  91  Tex. 
574,  44  S.  W.  1058;  Wills  v.  Ice  Co.,  39  Tex. 
Civ.  App.  483,  88  S.  W.  265;  Murphy  v.  Kail- 
way  Co.  (Tex.  Civ.  App.)  96  S.  W.  941.  The 
assignment  is  overruled. 

By  its  third  and  fourth  assignments,  ai>- 
pellant  contends  that  the  action  of  the  court 
in  instructing  a  verdltt  for  appellee  was  er- 
roneous for  the  further  reason  that  the  tes- 
timony proved  that  McGregor,  appellant's 
agent,  was  individually  Interested  in  the 
contract  made  by  him  as  such  agent  with 
Stockdalc,  and  that  his  interest  was  of  such 
nature  as  to  amount  to  a  fraud  on  his  prin- 
cipal and  to  render  the  contract  void.  With- 
out discussing  the  principle  involved  In  the 
proposition,  the  assignment  is  overruled  on 
the  ground  that  there  is  not  sufficient  evi- 
dence in  the  record  to  raise  the  issue.  Both 
Stockdale  and  McGregor  testified  positively 
that  the  latter  had  no  individual  interest 
whatever  in  the  contract.  The  testimony  re- 
lied upon  by  appellant  to  sustain  its  conten- 
tion is  that  prior  to  the  making  of  the  con- 
tract McGregor  owned  a  half  interest  in  the 
teams  and  logging  outfit  with  which  Stock- 
dale  did  the  work,  and  McGregor  rented  to 
Stockdale  his  part  of  the  property  for  the 
consideration  of  $125  per  month;  the  agree- 
ment being  that  Stockdale  should  pay  him 
said  sum  regardless  of  whether  the  property 
should  be  used  or  not  This  agreement  was 
not  inconsistent  with  any  duties  McGregor 
owed  to  his  principal,  nor  did  it  make  him 
a  party  in  interest  with  Stockdale  In  the 
contract,  or  place  him  In  an  adverse  or  an- 
tagonistic attitude  toward  his  principal. 

The  fifth  assignment,  which  complains  that 
the  court  erred  in  overruling  appellant's  mo- 
tion to  make  McGregor  a  party,  is  overruled. 
The  pleading  by  which  he  was  sought  to  be 
made  a  party,  not  having  been  filed  until 


was  overruiea. 

Tlie  defendant  offered  to  prove  by  McGreg- 
or that  In  making  contracts  with  Rice  and 
Harrell  for  hauling  logs  It  was  stipulated 
that  the  logs  furthest  away  from  the  tracks 
should  be  hauled  first,  leaving  those  nearest 
the  track  to  be  hauled  last,  and  also  offered 
to  prove  by  the  witness  Fonts,  the  appellant's 
general  manager,  that  it  was  customary  to 
insert  such  stipulations  in  hauling  contracts 
generally.  An  objection  to  the  introduction 
of  this  evidence  was  sustained.  The  evidence  . 
was  songiht  to  t>e  introduced  as  a  circum- 
stance to  prove  that  such  a  stipulation  was 
also  embraced  in  the  contract  with  appellee, 
Stockdale.  It  was  the  positive  evidence  of 
both  Stockdale  and  appellant's  agent,  Mc- 
Gregor, who  made  the  contract  with  him, 
that  the  contract  contained  no  such  provi- 
sion; and,  the  proof  being  uncontradicted 
on  this  point,  testimony  as  to  what  stipula- 
tions it  was  customary  to  insert  was  not 
admissible  for  the  purpose  for  which  such 
evidence  was  offered;  and  If  this  was  not 
so,  and  had  the  testimony  been  admitted,  we 
do  not  think  the  evidence,  together  with  oth- 
er circumstances  admitted,  would  have  been 
sufilcient  to  raise  the  issue  that  Stockdfcle'a 
contract  contained  such  a  provision.  The 
assignments  raising  the  point  are  overruled. 

There  being  no  reversible  error  in  the  rec- 
ord, the  Judgment  of  the  court  below  Is  af- 
firmed. 

Affirmed. 


HOGSETT  V.  NORTHERN  TEXAS  TRAC- 
TION CO.  et  al. 

(Court   of  Civil   Appeals  of  Texas.     April  3, 
1909.     Rehearing  Denied  May  1,  1909.) 

1.  Jury  (S  136*)— Pebemptobt  CJhaixjcwges— 

NUMBEB. 

Each  defendant  is  entitled  to  six  peremp- 
tory challenges  when  there  is  a  controversy  bie- 
tween  them,  .although  they  have  a  common 
ground  of  defense  against  plaintiS's  demand. 

[Ed.  Note.— For  other  cases,  see  Jury,  Cent. 
Dig.  i  609;    Dec.  Dig.  {  13G.«] 

2.  APFEA.!.  and  EbbOB  (I  499*)— RESEBVATa,0N 

OF  (3R0UND  OF  Review— Objections— EJvi- 

DENCE. 

An  assignment  of  error  complaining  of 
the  admission  of  evidence  will  be  overruled 
when  no'  objection  or  exception  appears  in  the 
record. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  J  2297;    Dec.  Dig.  S  499.»] 

Appeal  from  District  Court  Tarrant  Coun- 
ty;   W.  T.  Simmons,  Judge. 

Action  by  J.  W.  Hogsett  against  the  North- 
em  Texas  Traction  Company  and  another. 
From  a  Judgment  for  defendants,  plaintiff 
appeals.    Affirmed. 
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Orrlck  &  Terrell,  for  appellnnt  Gappfl, 
Cantey,  Hanger  &  Short,  for  appellees. 

CONNER,  C.  J.  On  Febmary  20,  1909,  we 
dismissed  the  appeal  herein  for  want  of  a 
final  Judgment,  but  the  record  has  since  been 
80  corrected  as  to  avoid  the  objection  stated, 
and  we  therefore  set  aalde  the  order  of  dis- 
missal and  proceed  to  a  disposition  of  the 
case  upon  the  assignments  of  error  presented. 

The  action  was  Instituted  by  appellant 
against  the  appellee  the  Northern  Texas 
Traction  Company  because  of  an  alleged 
false  accusation  of  theft  from  the  person  of 
D.  Q.  Chapman,  one  of  the  traction  com- 
pany's conductors,  while  appellant  was  a 
passenger  on  a  street  car  in  the  dty  of  Ft 
Worth,  and  upon  which  charge  he  suffered 
arrest,  humiliation,  etc.  It  was  alleged  that 
the  acts  of  the  conductor  were  done  during 
the  discharge  of  his  duties  and  had  been 
ratified  by  the  street  ilillway  company.  The 
defendant  replied  by  a  general  denial  and  a 
plea  over  against  Chapman,  the  conductor, 
on  the  ground.  In  substance,  that  such  act. 
If  tortious,  was  of  such  character  as  ren- 
dered him  liable  over  to  the  company  for 
such  sum  as  might  be  rendered  against  It 
Chapman  answered  by  general  denial  and  a 
special  plea  of  the  truth  of  the  charge  be- 
caufa  of  which  appellant  sued. 

In  the  first  assignment  appellant  insists 
that:  "The  defendant  herein  and  the  cross- 
defendant  herein  together  should  have  been 
allowed  only  six  peremptory  challenges." 
Aside  from  the  fact  that  the  record  indicates 
a  want  of  timely  objection  to  the  action  now 
complained  of,  we  think  the  assignment  com- 
pletely answered  by  the  case  of  National 
Bank  y.  S.  A.  &  A.  P.  Ry.  Co.,  97  Tex.  201, 
77  S.  W.  410.  Here,  as  in  the  case  referred 
to,  there  was  a  controversy  between  the  de- 
fendants notwithstanding  their  common 
ground  of  defense  against  the  plaintiff.  They 
therefore  were  entitled  to  six  peremptory 
challenges  each. 

Sterling  P.  Clark  was  permitted  to  testify 
to  the  good  character  of  appellee  Chapman, 
which  is  now  objected  to  in  the  second  as- 
signment of  error  as  "Irrelevant  and  imma- 
terial and  as  an  attempt  to  corroborate  a 
witness  whose  credibility  bad  not  been  at- 
tacked and  who  had  in  no  way  been  Impeach- 
ed." As  an  explanation  to  the  bill,  the  court 
adopts  the  stenographer's  report  of  the  pro- 
ceeding, from  which  It  clearly  appears  that 
appellant's  objection  to  this  testimony  was 
sustained;  but  upon  the  suggestion  of  coun- 
sel for  appellant  that  "I  want  to  see  the 
case  develop,"  and  an  appeal  by  the  witness 
that  he  was  compelled  to  leave  the  city,  the 
court  permitted  the  witness  to  answer,  indi- 
cating that,  if  the  testimony  did  not  become 
material,  it  could  be  eliminated.  After  which 
w«  find  no  further  objection  or  exception 
whatever,  and  upon  this  ground  we  overrule 


the  assignment  Burton  t.  Anderson,  1  Tex. 
93;  NoreU  v.  Phillips,  M  Tex.  162;  Sheldon 
V.  Benavldes,  80  Tex.  678. 

The  third  and  last  asslgmnent  nndlsposed 
of  complains  of  appellant^s  answer  upon 
cross-examination  as  a  witness  to  the  effect 
"that  he  had  taken  a  prominent  part  in  poli- 
tics before  the  Terrell  election  law  went  in- 
to effect  but  had  not  done  so  since."  We 
have  carefully  considered  the  stenographic 
report  of  the  cross-examination  pertaining  to 
the  complaint,  and  fall  to  find  that  objection 
was  made  to  the  particular  testimony  made 
the  ground  of  the  assignment  and  the  as- 
signment must  therefore  be  overruled. 

The  case  upon  the  merits  seems  to  be  one 
of  conflicting  evidence,  and,  having  found  no 
reversible  error  as  assigned,  we  affirm  the 
Judgment 


GRAY  et  al.  v.  TRIBUE  et  al. 

(Court  of  Civil  Appeals  of  Texas.     April   8, 
1909.     Rehearing  Denied  May  6,  1909.) 

1.  Biixs  AiCD  Notes  (|  527*)— PAYiiitRT— EJvi- 

DBNCE. 

Proof  that  a  note  aboat  18  years  old  was 
in  possession  of  the  maker  after  date  of  pay- 
ment and  was  marked  paid,  together  with  date 
of  payment,  and  by  whom  made,  prima  facie 
showed  that  the  maker  had  paid  it. 

[Ed.  Note. — For  other  cases,  see  Bills  and 
Notes,  Cent  Dig.  |§  1847-1855;  Dea  Dig.  | 
527.*] 

2.  Vendor   and   Pubohaser  (§    184*)— Vew- 
Doa's  Lien— Payment  of  Pbicb— Effect. 

Where  the  purchase-money  note  was  paid 
by  the  purchaser,  the  legal  title  to  the  land  be- 
came vested  in  him. 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  S  355;   Dec.  Dig.  f  184.*1 

8.  Judgment  (|  251*)  —  CowFOBMirr  to   Is- 

BCES. 

Where,  in  partition  for  a  lot  209  feet  by 
209  feet,  and  to  remove  a  cloud  on  the  title 
tlieieof,  the  petition  described  the  land,  and  de- 
fendants filed  a  cross-petition  for  109  feet  by 
W9  feet  off  of  the  west  side  thereof,  the  plead- 
ings were  sufficient  to  authorize  the  court  to  en- 
ter judgment  for  defendants  for  the  lot  described 
in  the  cross-petition. 

[Ed.  Note.— For  other  cases,  see  Jndgment. 
Cent  Dig.  {  437;    Dec  Dig.  i  251.*] 

4.  Judgment  ({  251*)— Issues. 

Where,  in  partition  and  for  the  removal 
of  a  cloud  on  the  title,  defendants  disclaimed  aa 
to  part  of  the  land  and  claimed  ownership  to 
the  balance,  and  plaintiffs  took  a  nonsuit,  the 
only  issues  which  remained  were  those  which 
related  to  the  cross-action  and  answer  thereto, 
and  the  court  could  not  enter  judgment  for 
plaintiffs  for  the  part  disclaimed. 

[Ed.  Note. — ^For  other  cases,  see  Judgment; 
Cent  Dig.  f  437;    Dec  Dig.  $  251.*] 

Appeal  from  District  Court,  Tarrant  Coun- 
ty; Irby  Dunklin,  Judge. 

Action  by  Harriett  Oray  and  others 
against  Wilkins  Tribue  and  others.  In  which 
defendants  W.  R.  Hurley  and  another  filed 
a  cross-petition.  From  a  Judgment  for  de- 
fendants W.  R.  Hurley  and  another  on  tb^ 
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crosa-actlon,  plaintiffs  and  the  other  defend- 
ants appeal.    Affirmed. 

M.  D.  Priest  and  Ben.  M.  Terrell,  for  ap- 
pellants. Flonmoy,  Smith  &  Storer  and 
Marten  &  Smith,  for  appellees. 

LEVY,  J.  The  plaintiffs  In  the  court  be- 
low, In  their  suit  for  the  partition  of  a  lot 
of  land  a09  by  209  feet,  which  they  claimed 
to  own  in  common  with  the  defendants  in 
the  case,  alleged  that  the  appellees  W.  R. 
Hurley  and  John  Bea  were  asserting  some 
sort  of  a  dalm  to  the  land,  which  was  a 
cloud  on  the  title,  and  prayed  that  they  be 
cited  and  the  title  be  quieted.  The  defend- 
ants, except  appellees,  answered  and  adopt- 
ed the  pleadings  of  the  plaintiffs.  The  ap- 
I>ellees  answered  disclaiming  any  interest 
or  claim  as  to  the  lot  except  109  by  209  feet 
off  of  the  west  side  of  the  same,  and  as  to 
this  pleaded  not  guilty,  and,  in  a  cross-ac- 
tion asserting  title  to  the  part  not  disclaim- 
ed and  pleading  their  claim  of  title  there- 
to, prayed  for  affirm  atlve  relief.  Upon  the 
call  of  the  case  for  trial  before  a  Jury,  the 
appellants  aK>lled  for  a  continuance,  which 
was  by  the  court  overruled,  whereupon  they 
asked  the  court  for  a  nonsuit,  which  was 
granted,  and  the  case  proceeded  to  trial 
upon  the  cross-action  of  the  appellees.  Aft- 
er hearing  the  evidence,  which  was  princi- 
pally documentary,  the  court  gave  a  peremp- 
tory instruction  to  the  Jury  to  find  In  favor 
of  appellees  for  the  109  by  209  feet  claim- 
ed by  them  in  their  cross-action,  and  Judg- 
ment was  entered  in  accordance  with  the 
verdict 

With  Frank  Tribue  as  the  agreed  common 
source  of  title  of  all  the  parties  to  the  suit, 
appellees  showed  title  by  r^ular  and  con- 
secutive transfers  in  writing  to  them,  and 
which  deeds  were  duly  recorded.  Frank 
Tribue,  the  ancestor  of  all  the  parties  de- 
fendant, and  the  common  source  of  title, 
died  leaving  a  will  under  which  all  the 
premises  in  controversy  were  devised  to 
Catherine  Tribue,  and  which  will  was  duly 
probated.  Catherine  Tribue  conveyed  all 
the  property,  by  her  deed  of  October  9, 1880, 
to  J.  Peter  Smith,  and  In  which  a  vendor's 
lien  was  expressly  retained  to  secure  the 
payment  of  part  of  the  purchase  money. 
Appellants  claim  by  assignment  of  error 
that,  there  being  no  testimony  showing  that 
this  vendor's  lien  note  bad  been  paid,  the 
legal  title  remained  in  the  vendor,  and  the 
court  erred  in  directing  a  verdict  for  the 
appellees.  As  the  record  is  before  us  there 
is  sufficient  proof  of  the  payment  of  the  note. 
The  record,  which  is  an  agreed  statement  of 
facts,  says:  "That  subsequently  said  J.  Pe- 
ter Smith  paid  off  and  satisfied  a  note  which 
was  introduced  in  evidence,  of  which  the 
following  is  a  copy" — and  here  the  note  was 
described  as  being  of  even  date  with  the 
deed,  for  the  same  amount,  and  maturing 


at  the  same  time  as  called  for  In  the  deed, 
and  duly  signed  by  J.  Peter  Smith,  the  mak- 
er of  the  same.  On  the  face  of  the  note 
was  stamped  "Paid"  by  "Farmers'  &  Mer- 
chants' National  Bank,  Ft.  Worth,  Tex." 
The  note  being  In  the  possession  of  the  mak- 
er after  the  day  of  payment,  and  it  being 
about  18  years  old,  and  marked  paid,  an^ 
when  and  by  whom  paid.  Is  prima  facie  evi- 
dence that  the  maker  has  paid  it  2  Oreen- 
leaf  on  S>vid.  {  627.  The  note  having  been 
paid  by  the  vendee,  the  legal  title  became 
vested  in  him.  Stitzle  v.  Evans,  74  Tex. 
696,  12  S.  W.  326. 

Appellees  show  title  to  109  by  209  feet  off 
of  the  west  side  of  the  lot  of  laud,  and  in 
their  cross-action  only  claimed  that  specific 
portion  of  the  lot  The  court  peremptorily 
Instructed  the  Jury,  and  so  entered  Judg- 
ment for  appellees  for  the  109  by  209  feet 
Appellants  contend  by  assignment  of  error 
that  the  court  erred  In  so  doing,  because 
there  was  no  pleading  to  authorize  a  charge 
and  a  Judgment  for  a  specific  portion  of  the 
property.  We  do  not  think  that  it  could  be 
held  that  the  court  erred  in  the  matter  com- 
plained of.  The  property  In  controversy  on 
the  cross-action  was  by  proper  construction 
of  such  pleading  the  109  by  209  feet  off  of 
the  west  side  of  the  lot  of  land  previously 
described  In  the  plaintiffs'  i>etitioa.  The  de- 
scription thus  given  was  of  a  specific  por- 
tion of  the  land,  and  it  was  that  only  for 
which  the  Judgment  was  entered.  It  is 
further  contended  by  assignment  of  error 
that,  appellees  having  disclaimed  as  to  the 
east  half  of  the  pr<q;>erty,  the  court  should 
have  directed  the  Jury  to  find,  and  have 
entered  Judgmoit,  for  appellants  for  the 
same.  Appellants  having  taken  a  nonsuit  as 
to  their  cause  of  action,  all  issues  upon  their 
pleadings,  except  such  as  related  to  the 
cross-action  and  answer  thereto,  were  with- 
drawn and  retired  from  the  case  with  their 
order  of  nonsuit  and  there  remained  before 
the  court  only  the  cross-action  of  appellees. 
The  cross-bill  only  claimed  title  to  a  spe- 
cific portion  of  the  lot  and  the  title  to  this 
specific  portion  became  and  was  the  only 
issue  In  controv»8y  on  the  cross-bill.  Any 
controversy  as  to  the  east  half  of  the  lot 
having  passed  out  of  the  case  by  the  non- 
suit of  appellants,  the  court  did  not  err  In 
not  charging  the  Jury  to  find,  and  In  not  en- 
tering Judgment  thereon,  for  appellants  for 
the  east  half. 

We  have  considered  the  other  assignments 
of  error,  and  Eire  of  the  opinion  that  the 
same  should  be  overruled. 

The  motion  made  by  the  appellees  to  dis- 
miss this  appeal  was,  at  a  former  day,  or- 
dered to  be  submitted  along  with  the  case 
and  determined  with  the  case.  We  have 
considered  the  motion,  and  think  the  same 
should  be  overruled.  Bmerson  v.  Railway 
Co.,  37  Tex.  Civ.  App.  110,  82  S.  W.  1060. 

The  Judgment  was  ordered  affirmed. 
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Cabbiebs  (I  286*)  —  Passengers  —  Pebsonal 
Injuries  —  Condition  of  Pbkmises— Duty 
TO  Keep  Depot  Open. 

Under  Sayles'  Ann.  Civ.  St.  1897,  art.  4521, 
requiring  every  railroad  to  keep  its  depots  light- 
ed and  warmed  and  open  to  all  passengers  not 
less  than  one  hour  before  the  arrival  of  all 
passenger  trains,  and  making  it  liable  for  dam- 
ages sustained  by  its  failure  to  do  so,  a  com- 
pany would  be  liable  for  injuries  to  a  pas- 
senger caused  by  not  having  its  depot  open  with- 
in the  required  time  at  a  flag  station  where  it 
sold  tickets  and  maintained  a  depot  for  pas- 
sengers. 

[Ed.  Note.— For  other  cases,  see  Carriers,  Dec. 
Dig.  i  286.*] 

Appeal  from  District  Court,  Tarrant  Coun- 
ty; '  W.  T.  SlmmoDB,  Judge. 

Action  by  T.  A.  Rumfleld  against  tbe  St 
Louis  Southwestern  Railway  Company  of 
Texas.  From  a  Judgment  for  plaintiff,  de- 
fendant appeals.     Affirmed. 

Smlthfleld  Is  an  unimportant  place  in  Tar- 
rant county  on  the  line  of  tbe  St.  Louis 
Southwestern  Railway  Company,  a  few  miles 
from  Ft  Worth.  It  Is  so  unimportant  that 
the  railroad  company  has  established  a  rule 
that  It  will  not  stop  its  night  passenger 
trains  at  the  place  unless  some  one  flags 
them.  Appellee,  who  lives  a  mile  or  two 
from  Smlthfleld,  had  been  summoned  on  a 
special  venire  in  a  criminal  case  to  be  tried 
In  Judge  Smith's  court,  and  was  very  anx- 
ious to  take  the  early  morning  train  of  Feb- 
ruary 5,  1906,  so  as  to  reach  Ft.  Worth  In 
time  for  Jury  service.  He  did  not  know  the 
exact  hour  when  the  train  was  due  to  pass 
through  Smlthfleld,  but  knew  It  was  some 
time  very  early  in  tbe  morning.  He  walked 
over  to  the  station,  getting  there  atx)ut  S 
o'clock  a.  m.,  but  found  the  buUdlng  dark 
and  the  door  locked.  He  tried  to  arouse  the 
sleeping  agent,  but  failed.  The  weather  was 
mighty  cold,  and  he  nearly  froze  while  beat- 
ing a  path  on  the  leeward  side  of  the  com- 
pany's property.  When  he  could  bear  It 
no  longer,  he  renewed  his  efforts  to  get  a 
friendly  response  from  inside  the  building, 
and  finally,  after  much  kicking  on  the  door 
and  otherwise  making  a  heap  of  racket,  suc- 
ceeded In  waking  the  drowsy  agent,  who 
roared  out :  "Who  in  are  you,  any- 
way?" To  this  the  appellee  frankly  admit- 
ted that  he  was  mighty  near  froze  and  had 
come  down  there  to  go  to  Ft.  Worth.  At  this 
juncture  the  evidence  would  warrant  a  find- 
ing that  the  agent  tucked  the  covers  more 
snugly  about  his  shivering  form,  and  in  lan- 
guage more  sulphurous  than  polite  shouted 

back:   "Well, ,  hit  the  road.     I 

ain't  In  your  way."  Appellee  steadily  re- 
fused to  do  this  (at  least  until  the  next  term 
of  the  district  court  when  he  appears  to ' 


arose,  opened  the  station  building,  and  light- 
ed a  fire  only  a  few  minutes  before  the  ar- 
rival of  the  train.  Appellee  never  got  fully 
warm  until  he  reached  E^  Worth,  and  bad 
a  long  spell  of  sickness,  traceable  directly  to 
the  exposure  of  that  morning.  He  sued  tbe 
railroad  company  and  the  Jury  thought  he 
was  damaged  $460,  and  we  are  satisfied  be 
was,  for  the  company,  though  it  has  appeal- 
ed, has  not  Intimated  that  he  was  not  in- 
jured that  much.  Of  course,  the  foregoing 
Is  based  on  appellee's  version  of  the  affair. 
The  company's  agent  remembers  it  differ- 
ently. He  testifies  that  he  Is  not  now  In  the 
employ  of  the  company,  but  is  visiting  his 
parents  In  Eastern  Texas ;  that  It  was  no 
part  of  his  duties  under  bis  employment  to 
make  this  early  train ;  that  it  was  bis  duty 
to  meet  the  5:20  evening  train,  and  to  stay 
up  at  night  for  it  If  It  should  be  late.  This 
evening  train  was  late  on  Febniary  4tb,  and 
he  had  remained  up  until  12  o'clock,  or  pos- 
sibly 1  o'clock,  to  meet  It,  and  for  that  rea- 
son had  lost  sleep.  He  did  not  hear  anybody 
at  the  depot  door  on  the  morning  of  Febru- 
ary 5th  until  he  got  up,  except  about  5 
o'clock,  when  some  one  rattled  on  the  door, 
and  he  said:  "What  do  you  want?"  The 
man  said  he  wanted  to  go  to  Ft  Worth,  and 
the  witness  said:  'T>on't  tear  the  door 
down."  He  Immediately  got  up  and  put  on 
his  breeches  and  opened  tbe  door.  Wben  he 
opened  the  door,  a  Mr.  Newton  came  in,  but 
appellee  turned  and  walked  off.  Mr.  New- 
ton said  he  guessed  he  was  huffy.  This  wit- 
ness further  said  he  had  a  flre  in  tbe  depot 
that  morning,  and,  when  be  got  up,  be  put 
more  coal  on  it.  But  we  are  satisfied,  in 
view  of  the  verdict,  that  this  witness'  recol- 
lection of  the  events  of  that  morning  is  not 
as  vivid  as  appellee's,  and  forbear  further 
to  discuss  tbe  testimony. 

Spoonts,  Thompson  &  Barwise,  for  an^el- 
lant     Smith  &  Latlmore,  for  appellee. 

SPEER,  J.  (after  stating  the  facts  as 
above).  It  is  agreed  that  the  case  Is  one  of 
first  impression  In  this  state,  and  tbe  only 
Insistence  of  appellant  Is,  in  effect,  that  it 
had  a  right  to  establish  reasonable  rules  for 
the  running  of  Its  passenger  trains  and  the 
conduct  of  its  business  generally,  and  that 
In  the  exercise  of  such  right  it  bad  made  no 
provision  for  ligbtlng  and  heating  its  depot 
building  for  tbe  accommodation  of  persons 
desiring  to  take  passage  on  its  early  morning 
train.  The  trial  court  thought  It  ought  to 
be  left  to  the  Jury  to  determine  under  all 
the  circumstances  whether  or  not  appellant 
was  negligent  toward  appellee,  and  so  sub- 
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or  passenger  houses  In  this  state  lighted  and 
warmed  and  open  to  the  Ingress  and  egress 
of  all  passengers  who  are  entitled  to  go 
therein  for  a  time  not  less  than  one  hour 
before  the  arrival  and  after  the  departure 
of  all  trains  carrying  passengers  on  such 
railroad,  and  every  such  railroad  company 
for  each  failure  or  refusal  to  comply  with 
the  provisions  of  this  article  shall  forfeit 
and  pay  to  the  state  of  Texas  the  sum  of 
fifty  dollars,  which  may  be  sued  for  and 
recovered  in  the  name  of  said  state  in  any 
court  of  competent  Jurisdiction,  and  shall 
be  liable  to  the  party  injured  for  all  dam- 
ages by  reason  of  such  failure."  Appellee's 
case  falls  fairly  within  this  statute.  The 
evidence  shows  that  appellee  not  only  per- 
mitted passengers  to  embark  at  Smltbfield, 
but  would  sell  them  tickets  at  that  place, 
permitting  them  to  enter  its  station  build- 
ing, and  otherwise  treating  them  as  passen- 
gers entitled  to  transportation  on  those 
trains.  This  is  practically  all  appellant  could 
do  at  any  station  except  further  to  comply 
with  the  provisions  of  the  article  quoted  as 
to  lighting  and  heating  its  depot  The  court, 
therefore,  might  have  submitted  only  the 
amount  of  recovery,  and  certainly  committed 
no  error  in  submitting  the  Issue  of  negli- 
gence to  the  Jury. 
The  Judgment  is  in  all  things  afDrmed. 


STEVENSON  v.  CAUBLB. 

(Coort  of   Civil   Appeals   of   Texas.     April   3, 
1909.) 

1.  Vendor  and  Pubchaseb  (J  84*)— Contbact 

— C  A  NCEIXATIOR— FbAU  D. 

Where  defendant  was  induced  to  buy  land 
described  in  a  deed  on  misrepresentation  by 
plaintifiTs  agent  that  it  was  land  which  the 
agent  had  ^own  defendant,  it  was  no  defense 
to  defendant's  claim  for  a  cancellation  of  the 
contract  of  sale  and  to  recover  purchase  money 
paid  that,  after  plaintiff  bad  been  shown  the 
wrong  land,  plaintiff  offered  to  show  him  the 
location  of  the  land  conveyed,  but  defendant 
declined  to  make  any  further  examination,  say- 
ing that  he  was  satisfied  with  what  he  had  seen. 

[EJd.  Note. — For  other  cases,  see  Vendor  and 
Purchaser,  Dec.  Dig.  t  34.*] 

2.  Verdob  AitD  Pubchaseb  (f  33*)— Cancel- 
lation—Fbaudui:,ert  Intent. 

Where  a  vendor  misrepresented  the  loca- 
tion of  the  land  conveyed,  and  the  vendee  was 
induced  to  buy  land  inferior  to  that  shown  him, 
it  was  not  incumbent  on  the  vendee,  in  order 
to  obtain  a  cancellation  of  the  contract,  to 
show  that  the  misrepresentations  were  made  by 
the  vendor  with  a  fraudulent  intent,  Uiough  the 
vendee  so  alleged. 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Cent.  Dig.  §  43 :    Dec.  Dig.  f  33.*] 


the  vendor,  evidence  that  the  representations 
were  in  fact  made  by  the  vendor's  agent  con- 
stituted a  variance. 

[Ed.  Note. — For  other  cases,  see  Cancellation 
of  Instruments,  Dec.  Dig.  {  43.*] 

Appeal  from  District  Court,  Howard  Coun- 
ty;  James  L.  Shepherd,  Judge. 

Action  by  G.  0.  Cauble  against  J.  C.  Stev- 
enson. Judgment  for  plaintiff,  and  defend- 
ant appeals.    Reversed  and  remanded. 

Wagstaff  &  Davidson,  for  appellant  Jno. 
B.  Littler  aud  Morrison  &  Morrison,  for  ap- 
pellee. 

DUNKLIN,  J.  G.  C.  Cauble  conveyed  to 
J.  C.  Stevenson  section  7  in  block  33,  Texas  & 
Pacific  Railway  Company  Survey,  in  Howard 
county,  for  a  consideration  of  $6,400,  of 
which  $700  was  paid  in  cash  at  the  time  the 
deed  was  executed,  and  the  balance  was  evi- 
denced by  promissory  notes,  some  of  which 
were  executed  by  Stevenson,  and  others,, 
which  were  outstanding  Hen  notes  against 
the  land,  were  assumed  by  him.  Some  of 
these  deferred  obligations  were  paid  by  Stev- 
enson, but,  upon  his  failure  and  refusal  to 
pay  others  that  matured,  Cauble  filed  this  suit 
In  trespass  to  try  title  to  recover  the  land. 
Stevenson  filed  his  answer  disclaiming  any 
title  to  the  land,  also  a  plea  over  against 
Cauble  alleging  that  lu  the  negotiations 
which  culminated  in  the  sale  of  the  land, 
Cauble  had  shown  him  land  other  than  that 
described  in  the  deed  and  superior  thereto 
in  quality  and  value,  and  bad  fraudulently 
represented  to  falm  that  the  land  so  shown 
him  was  the  land  conveyed,  that  he  was  in- 
duced by  such  representations  to  accept  the 
deed,  and,  by  reason  of  the  fraud  so  alleged, 
he  prayed  for  a  cancellation  of  the  contract 
of  sale  and  for  recovery  of  the  purchase 
money  which  he  had  paid  to  Cauble.  Judg- 
ment was  rendered  In  Cauble's  favor  for  the 
land  and  denying  to  Stevenson  any  recovery 
on  bis  cross-action.  From  the  Judgment  re- 
fusing his  cross-action,  Stevenson  has  ap- 
pealed, and,  by  his  first  assignment,  chal- 
lenges the  correctness  of  the  following  in- 
struction to  the  Jury,  given  at  plaintifTs  re- 
quest, to  wit:  "You  are  instructed  that  if 
you  find  and  believe  from  the  evidence  in 
this  case  that  the  defendant  was  deceived  by 
representations  made  to  him  about  the  sec- 
tion 7  or  the  location  thereof,  but  you  also 
find  that,  before  he  purchased,  he  was  put 
upon  inquiry  as  to  the  truthfulness  of  the 
said  representations,  he  cannot  recover  there- 
for, If  he  failed  to  make  investigation  as  to 
whether  or  not  he  had  been  actually  de- 
ceived." 
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From  the  nncoatroverted  testimony  It  ap- 
pears that,  at  the  Inception  of  the  negotia- 
tions tor  the  sale,  Zack  Stevens,  Canble'B 
agent,  went  with  the  defendant  to  show  him 
certain  sections,  Including  section  7  in  con- 
troTcrsy,  owned  by  Cauble,  for  the  purpose 
of  making  a  sale  to  the  defendant  On  re- 
turning from  their  trip  of  Inspection  they 
stopped  at  Cauble's  house,  where  defendant 
told  Cauble  he  had  decided  to  purchase  sec- 
tion No.  T.  Cauble  and  Stevens  both  tes- 
tified that  in  this  dlscusUon  some  question 
arose  as  to  whether  or  not  Stevens  was  mis- 
taken in  the  location  of  section  7  as  he  had 
pointed  It  out  to  defendant,  that  Canble,  who 
knew  the  correct  location  of  section  7,  then 
drew  a  plat  of  the  land  showing  its  true 
location  and  offered  to  take  defendant  out 
and  show  him  the  exact  location  of  the  cor- 
ners of  section  7,  but  that  defendant  declin- 
ed to  go  or  to'  make  any  further  Investigation 
to  discover  whether  or  not  Stevens  bad  made 
a  mistake  tn  attempting  to  point  out  section 
7,  saying  he  was  satisfied  with  what  be  bad 
seen.  It  seems  that  this  testimony  was  the 
basis  for  the  instruction  complained  of  and 
quoted  above,  but  in  giving  it  we  think  there 
-was  error  which  requires  the  reversal  of  the 
Judgment  Labbe  v.  Corbett,  69  Tex.  508, 
6  S.  W.  808;  Buchanan  v.  Burnett  (Tex.  Civ. 
App.)  114  S.  W.  406;  Conn  v.  Hagan,  93  Tex. 
338,  55  S.  W.  823;  Land  Mtg.  Co.  v.  Pace, 
23  Tex.  Olv.  App.  237,  66  S.  W.  877;  I.  &  G. 
N.  Ry.  V.  Shuford,  36  Tex.  Civ.  App.  263,  81 
S.  W.  1189;  Mitchell  v.  Zimmerman,  4  Tex. 
75,  51  Am.  Dec.  717;  2  Pom.  Bq.  {{  889,  892, 
893,  895.  In  the  case  of  Labbe  t.  Corbett, 
supra,  the  court,  in  holding  that  a  misrepre- 
sentation as  to  the  health  of  sheep,  made  by 
Corbett  who  sold  them  to  Labbe,  the  latter 
relying  upon  the  truth  of  the  representations, 
would  support  a  plea  of  failure  of  considera- 
tion for  the  purchase  price  of  the  sheep,  used 
the  following  language:  "If  the  misrepre- 
sentation as  to  the  health  of  the  sheep  was 
made  by  the  appellee,  this  was  known  by 
him  to  be  untrue,  for  he  had  testified  that 
he  knew  the  sheep  were  diseased;  so  we 
are  relieved  from  the  necessity  of  determin- 
ing the  effect  of  an  Innocent  misrepresenta- 
tion as  to  a  matter,  where  the  party  to  whom 
It  is  made  has  means  to  verify  its  correct- 
ness and  fails  to  avail  himself  of  them." 

The  principle  announced  In  Fomeroy's  Eq- 
uity, supra,  seems  to  be  that  when  one  by 
false  representations  of  facts,  although  In- 
nocently made,  induces  another  to  enter  into 
a  contract,  and  such  misrepresentations  are 
made  the  basis  for  relief  sought  by  the  other. 
It  is  no  'defense  to  the  prayer  for  such  relief 
to  show  that  the  person  deceived  had  the 
opportunity  and  means  of  correctly  Informing 
himself  In  the  premises,  unless  it  be  further 
shown  that  he  took  some  steps  in  making  an 
Independent  Investigation  of  the  facts.     In 


presenting  appellant's  canse  of  action  to  the 
Jury,  .after  submitting  the  issue  whether  or 
not  misrepresentations  were  made  by  Cauble 
to  Stevenson  as  to  the  location  of  the  land, 
the  trial  court  used  the  following  language: 
"And  yon  further  believe  from  the  evidence 
that  the  representations  made  to  Stevenson, 
If  any,  were  made  to  Induce  Stevenson,  to 
buy  the  land,  and  were  false  and  fraudulent, 
and  were  known  to  be  false  and  fraudulent 
by  the  plaintiff  at  the  time  they  were  made, 
if  they  were  made,  and  the  defendant  relied 
upon  said  misrepresentations,"  etc.  Under 
the  facts,  and  npon  the  authorities  above 
noted,  we  believe  that  if  the  misrepresenta- 
tions were  made  by  Cauble  as  alleged  by 
Stevenson,  and  if  Stevenson  was  thereby  in- 
duced to  buy  land  inferior  to  that  shown 
him,  It  would  not  be  incumbent  upon  bim 
to  further  show  that  Cauble  made  the  mis- 
representations with  a  fraudulent  Intent; 
and  the  fact  that  Stevenson  alleged  that  sucb 
misrepresentations  were  fraudulent,  as  well 
as  false,  would  not  call  for  a  different  ruling, 
as  contended  by  appellee.  Stevenson  alleg- 
ed in  bis  pleadings  that  the  misrepresenta- 
tions of  which  he  complained  were  made  by 
Cauble.  Upon  the  trial  he  testified  that  the 
same  were  made  by  Zack  Stevens,  the  agent 
of  Cauble.  Appellee  objected  to  such  tes- 
timony on  the  ground  that  it  was  at  variance 
with  appellant's  pleadings.  The  objection 
was  by  the  court  overruled.  Appellee  then 
moved  to  exclude  the  testimony  on  the  same 
ground,  and  this  motion  was  overruled.  By 
cross-assignments  of  error  appellee  questions 
the  correctness  of  these  rulings,  and  those 
assignments  are  sustained.  Lewis  v.  Hatton, 
86  Tex.  538,  26  S.  W.  60;  Amdt  v.  Boyd  CTex. 
Civ.  App.)  48  8.  W.  771;  Peyton  ▼.  Cook 
(Tex.  Civ.  App.)  32  S.  W.  781. 

Judgment  of  the  trial  court  is  reversed, 
and  the  cause  remanded. 


MATIRY  et  a1.  v.  McDONALD  et  aL 

(Court   of   Civil   Appeals   of  Texas.      April  3, 
1909.     Rehearing  Denied  May  6,  1909.) 

1.  Oabnisruent  (J  113*)  —  Indebtedness  — 

CONTBACT— CONSTBUCnON. 

Certain  garnishees  contracted  to  purchase 
from  defendants  a  half  interest  in  a  timber  land 
contract  under  which  defendants  and  the  gar- 
nishees obligated  themselves  to  pay  S90,(K)0: 
the  garnishees  paying  defendants  S15,000  and 
agreeing  to  pay  P.  the  balance  of  the  purchase 
money.  The  contract  also  provided  that  de- 
fendant should  pay  the  gamishees  interest  on 
half  of  the  payments  so  made  to  P.,  and  that 
such  payment  should  be  returned  when  the  land 
was  sold.  Defendants  also  gave  the  gamishees 
an  option  on  defendants'  naif  and  provided 
that,  if  they  should  not  exercise  the  same,  the 
gamishees  shonld  loan  defendants  $16,000  to 
be  secured  by  a  lien  on  the  land  payable  when 
sold.  A  writ  of  garnishment  was  served  June  6, 
1907,  and  thereafter  the  garnishees  loaned  de- 
fendants the  115,000  as  agreed.    HOd,  that  the 
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garnishees  were  not  indebted  to  defendants  in 
way  amonnt  under  such  contract 

(Ed.  Note.— For  other  rases,  see  Garnishment, 
Cent.  Dig.  {  232;   Dec.  Dig.  i  IIS.*] 

2.  Gabwishmknt  (I  38*)— "Effictb." 

A  contract  for  the  sale  of  an  interest  in 
timtier  lands  provided  tluit,  if  the  garnishees  did 
not  exercise  an  option  to  purchase  defendants' 
interest  in  the  iano,  they  shoald  loan  defendants 
$15,000  to  be  secured  by  defendants'  interest  in 
the  iand  and  pay  when  the  land  was  sold.  A 
vrrit  of  garnishment  havine  been  served  on  June 

6,  1907,  the  garnishees  elected  not  to  exercise 
their  option,  and  on  August  Slst  procured  a 
draft  payable  to  one  of  the  gamisbees  for  $15,- 
000,  which  he  retained  until  September  13,  1007, 
when  he  indorsed  and  delivered  it  to  defendants 
in  performance  of  the  contract.  Held,  that  snch 
draft  while  in  the  hands  of  the  garnishee  did 
not  constitute  "effects"  in  the  hands  of  the 
garnishee  belonging  to  the  defendants  subject  to 
the  writ. 

[Ed.  Note. — For  other  cases,  see  Garnishment, 
Cent.  Dig.  }  74;   Dec.  Dig.  I  88* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  3,  pp.  2320-2323.] 

t.  GABRIBHMEKT    (i    191*)— DiSUISSAIr— GOSTB 

— "Rkasorable  Compensation." 

Rev.  St.  1805,  art.  253,  providing  that, 
where  a  garnishee  is  discharged,  the  costs  in- 
cluding reasonable  compensation  to  the  gar- 
nishee shall  be  taxed  against  plaintiff.  Held, 
that  "reasonable  compensation"  included  a  rea- 
sonable attorney's  fee  for  services  rendered  to 
A  garnishee  in  preparing  and  defending  the  gar- 
nishee's answer  after  it  had  been  controverted. 

[EM.  Note.— For  other  cases,  see  Garnishment, 
Cent.  Dig.  I  876 ;   Dec.  Dig.  S  191.* 

For  other  de6n!tions,  see  Words  and  Phrases, 
Tol.  7,  p.  8057.1 

4.  Gabnishmf^t  (8  :9i*)— DieinssAir-CosTB 

— ^Attorney's  Fees— ?3videnck. 

On  the  dismi.<isal  of  a  garnishment,  evidence 
Jkeld  to  warrant  a  firding  that  $750  was  a  rea- 
sonable fee  to  be  tasc  I  in  favor  of  tlie  garnishees 
for  the  services  of  thuir  attorney  in  filing  and 
defending  the  garnishee's  answer. 

[Ed.  Note.— For  other  cases,  see  Garnishment, 
Cent.  Dig.  ff  375,  379 ;   Dec.  Dig.  i  191.*] 

*.  TBIAL    (J    396*)— FiRDINOB— CONSTBTTCnOR 

OF  Contbact. 

Where  the  court's  findings  construing  a  con- 
tract were  based  on  the  contract  as  written, 
the  court  was  not  reqtiired  to  make  other  find- 
ings based  on  oral  testimony  concerning  its  re- 
quirements. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  §  930;   Dec.  Dig.  f  395.*] 

■ft  Tbial  (I  305*)  —  Findings  —  Conitjotino 

Evidence. 

Where  the  evidence  is  conflicting,  the  court 
is  only  required  to  find  snch  facts  as  are  de- 
-duced  from  such  evidence. 

I  Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  «  931 ;   Dec.  Dig.  {  395.*] 

7.  Appeai.  and  Ebbob  ({  1011*)— FiRDiNoa— 
Review. 

Where  conclusions  of  the  trial  court  deduc- 
ed from  conflicting  evidence  are  not  acqniesced 
in,  they  may  be  revised  in  a  proper  case  from 
the  statement  of  facts. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  f  3988 ;  Dec.  Dig.  |  1011.*] 

Appeal  from  District  Court,  Harris  Conn- 
-ty;  Ctuurles  B>.  Ashe,  Judge. 

Action  by  R.  G.  Maury  and  otbers  against 
A.  and  &.  McDonald,  aa  gamisheea^    From  a 


Judpnent  dlBmlssiDg  the  garnishees,  plaintiffs 
appeal.    Affirmed. 

Baker,  Botts,  Parker  &  Garwood,  for  ap- 
pellants.   L.  B.  Moody,  for  appellees. 

REESE,  J.  This  is  an  appeal  from  a  Judg- 
ment of  the  district  court  in  favor  of  appel- 
lees, as  garnlsbees,  in  a  garnishment  proceed- 
ing instituted  against  them  by  appellants  in 
connection  with  a  suit  against  F.  Stallforth 
&  Bro.,  Successors  &  Co.,  a  partnership  com- 
posed of  Mrs.  Stallforth,  a  feme  sole,  and  G. 
Hemmlngboffen,  doing  business  under  the 
aforesaid  name.  Defendants  were  residents 
of  the  republic  of  Mexico,  and  in  the  petition 
against  tbem  were  alleged  to  be  Indebted  to 
appellants  in  the  sum  of  $11,600  upon  a  con- 
tract in  writing  for  commissions  for  the  sale 
of  certain  timbered  lands  in  Mexico.  De- 
fendants Stallforth  &  Co.  wese  cited  by  per- 
sonal service  upon  them  in  Mexico  under  the 
statute,  and  Judgment  by  default  was  render- 
ed against  them  for  the  amount  sued  for; 
the  Judgment,  however,  not  to  operate  as  a 
personal  Judgment  against  defendants,  but 
only  as  a  Judgment  in  i-em  against  whatever 
indebtedness  on  the  part  of  the  garnishees 
might  be  attached  by  the  garnishment  pro- 
ceedings. At  the  same  time  a  writ  of  gar- 
nishment was  sued  out  against  appellees 
which  was  executed  upon  each  of  them  on 
Jane  6,  1007.  In  the  application  for  the 
writ  it  was  alleged  that  the  persons  named 
are  indebted  to  the  defendants,  or  liave  in 
their  hands  effects  belonging  to  them.  E<ach 
of  the  garnishees  answered  under  oath  fully 
denying  that  he  was  indebted  to,  or  had  ef- 
fects of,  defendants  In  his  bands,  and  that 
he  knew  of  any  persons  Indebted,  etc.,  and 
prayed  to  be  discharged  with  bis  costs  and 
attorney's  fees.  These  answers  were  contro- 
verted, under  oath,  by  appellants,  who  al- 
leged as  follows:  "And  controverting  the 
facts  set  out  in  said  answers,  these  plaintiffs 
show:  That  they  have  good  reason  to  be- 
lieve, and  do  believe,  that  the  answers  of 
the  garnishees  are  Incorrect,  in  that  on  the 
1st  day  of  June,  1907,  the  said  Arch  McDon- 
ald and  R.  McDonald,  entered  into  a  con- 
tract with  defendant  F.  Stallforth  &  Bro., 
Successors  &  Co.,  by  the  terms  of  which  th^ 
bound  themselves  to  pay  to  the  said  defend- 
ants a  sum  exceeding  in  amount  $90,000  as 
the  purchase  price  for  what  is  Imown  as  the 
Pereyra  tract  of  142,000  acres  of  land  situat- 
ed in  the  northern  part  of  the  state  of  Du- 
rango,  republic  of  Mexico,  about  16  miles 
from  the  mining  camp  of  Guanacevi.  That 
on  the  1st  of  June,  1907,  the  date  of  said 
contract,  tliat  there  was  due  to  one  Abel 
Pereyra  the  sum  of  $30,000  United  States 
carrency,  on  accoont  of  said  iand,  which  the 
garnishees  obligated  themselves  to  pay.  That 
the  said  garnishees  did  not  have  with  them 
at  that  time  snflicient  money  to  make  said 
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payment,  and  at  said  time  the  def^dant  F. 
Stallforth  &  Bro.,  Successors  &  Co.,  advanc- 
ed to  the  garnishees  herein  the  snm  of  $15,- 
000,  "which  under  the  terms  of  said  contract 
was  to  be  repaid  to  the  defendants  by  the 
garnishees  on  the  I5tb  day  of  September, 
1007.  That  of  the  total  amount  to  be  paid 
on  said  contract  there  had  been  paid  at  the 
time  of  the  service  of  the  writ  of  garnish- 
ment herein  only  the  sum  of  $15,000,  being 
one-half  of  the  first  payment,  which  the  said 
garnishees  obligated  themselves  to  pay  to  the 
said  F.  Stallforth  &  Bro.,  Successors  &  Co., 
leaving  now  due  on  said  contract  the  snm  of 
$15,000,  advanced  by  the  said  StaUforth  to 
the  said  garnishees  in  addition  to  the  balance 
due  on  the  purchase  price  agreed  upon  be- 
tween the  parties.  Plaintiffs  show  that  the 
garnishees  are  now  and  have  been  since  the 
writ  herein  was  served  upon  them  indebted 
to  the  defendant,  or  were  indebted  to  said 
defendant  at  the  time  of  the  service  of  the 
writ  of  garnishment  herein,  a  sum  exceed- 
ing $75,000,  and  they  have  effects  of  said  de- 
fendants In  their  possession  and  had  such 
when  said  writ  was  served  on  them." 

The  following  issues  were  made  up  by  the 
court: 

"(1)  Whether  or  not  at  the  time  of  the 
service  of  the  writ  of  garnishment  upon  the 
garnishees,  or  any  time  thereafter  up  to  the 
date  of  filing  the  answers,  the  garnishees  R. 
McDonald  or  Arch  McDonald  were  indebted 
to  the  defendant  F.  Stallforth  &  Bro.,  Suc- 
cessors &  Co. 

"(2)  Whether  or  not  the  said  R.  McDonald 
and  Arch  McDonald  had  in  their  bands  or 
possession  at  any  time  between  the  date  of 
the  service  of  the  writ  of  garnishment  here- 
in, and  the  date  of  the  filing,  of  the  answers 
herein,  any  effects  of  the  defendant  F.  StaU- 
forth &  Bro.,  Successors  &  Co." 

Upon  trial  without  a  Jury  Judgment  was 
rendered  discharging  the  garnishees  with 
their  costs,  including  an  attorney's  fee  of 
$750,  and  from  the  Judgment  this  appeal  is 
prosecuted. 

The  trial  court,  upon  request  of  appellants, 
prepared  and  filed,  as  a  part  of  the  record, 
conclusions  of  facts  as  follows : 

"(1)  I  find  that  on  June  1,  1907,  R.  McDon- 
ald entered  into  a  contract  with  F.  Stallforth 
&  Bro.,  Successors  &  Co.,  in  the  republic  of 
Mexico,  by  the  terms  of  whldi  the  said  Mc- 
Donald acquired  a  one-half  Interest  in  a  con- 
tract or  purchase  then  existing  between  Stall- 
forth  and  one  Pereyra,  covering  a  large  tract 
of  land  In  Mexico. 

"(2)  I  find  that  at  the  time  of  the  execu- 
tion of  the  contract  the  said  McDonald  paid 
to  Stallforth  $15,000,  which  Stallforth  at 
once  paid  over  to  said  Pereyra,  together  with 
$15,000  more,  making  $30,000,  and  covering 
the  first  payment  due  Pereyra  under  his  con- 
tract with  Stallforth. 

"(8)  I  further  find  that  said  McDonald  ob- 
ligated himself  by  said  contract  to  pay  to 
Pereyra  on  November  1,  1907,  and  May  1, 


1906,  the  remaining  amounts  on  the  total 
price,  and  that  Stallforth  agreed  to  pay 
McDonald  Interest  at  said  6  per  cent  pur 
annum,  payable  annually,  upon  one-half  of 
the  payments  so  made  by  McDonald  to  Perey- 
ra; said  one-half  of  said  payments  to  be 
returned  by  Stallforth  to  McDonald  when 
the  land  Is  sold. 

"(4)  I  further  find  that  Stallforth  gave 
McDonald  an  option  upon  Stallforth's  re- 
maining one-half  Interest  at  $1  per  acre,  good 
until  September  15,  1907. 

"(5)  I  further  find  that  McDonald  agreed 
that  If  he  did  not  exercise  said  option  he 
would  lend  Stallforth  $16,000  to  be  secured 
by  Hen  upon  Pereyra  land  aforesaid,  upon 
wbich  loan  StaUforth  agreed  to  pay  Interest 
at  9  per  cent,  per  annum,  payable  annually, 
and  to  be  repaid  to  McDonald  when  the  land 
should  be  sold. 

"(6)  I  further  find  that  said  contract  be- 
tween McDonald  and  Stallforth  provided 
that.  If  either  party  should  fall  to  comply 
with  any  of  the  obligations  therein,  the  party 
so  failing  should  lose  whatever  amount  he 
had  paid  under  said  contract,  and  forfeit  all 
rights  thereunder. 

"(7)  I  further  find  that  said  McDonald  de- 
clined to  exercise  the  option  to  purchase 
Stallforth's  remaining  one-half  interest  in 
the  land. 

"(8)  I  further  find  that  on  September  13, 

1907,  said  McDonald  loaned  to  Stallforth 
$15,000,  taking  Stallforth's  obligation  there- 
for. By  'Stallforth,'  wherever  used  In  these 
findings,  I  mean  F.  Stallfortli  &  Bro.,  Suc- 
cessors &  Co. 

"(9)  I  further  find  that  the  said  R.  Mc- 
Donald has  never  at  any  time  been  indebted 
to  said  Stallforth. 

"(10)  I  further  find  that  Arch  McDonald 
has  never  at  any  time  been  Indebted  to  said 
Stallforth,  and  has  never  had  any  business 
transactions  with  Stallforth,  except  as  agent 
for  his  father,  R  McDonald.  • 

"(11)  I  further  find  from  the  testimony  of 
the  witnesses  produced  before  me,  together 
with  my  own  knowledge  of  the  nature,  char- 
acter, and  extent  of  the  services  rendered  in 
this  case  by  the  attorney  for  the  garnishees, 
that  the  sum  of  $750  Is  a  reasonable  and 
proper  allowance  to  the  garnishees  for  the 
fees  of  said  attorney,  for  services  rendered 
and  necessary  to  be  rendered  herein,  Includ- 
ing necessary  advice  furnished  the  gar- 
nishees since  the  service  of  the  writ  of  gar* 
nlshment  herein  concerning  same." 

No  attack  Is  made  upon  any  of  these  find- 
ings as  not  supported  by  the  evidence,  by 
the  assignments  of  error,  and  they  are  adopt- 
ed by  us  as  such.  The  findings  of  fact  ar* 
based  almost  entirely  upon  a  certain  written 
contract  between  appellees  and  StaUforth  & 
Co.,  dated  June  1,  1907,  which  is  aa  follows: 

"First  Messrs.  StaUforth  ft  Bro.,  Succes- 
sors &  Co.,  grant  and  transfer  to  Mr.  Roder- 
ick McDonald,  who  acquires  It,  the  one- 
half  Interest,  with  the  obllgatlonB  wlilch  are 
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correlatlye  to  them,  granted  to  them  In  a 
contract  which  they  have  entered  Into  with 
Mr.  Abel  Pereyra,  according  to  agreement 
executed  the  24th  of  Noyember,  1906,  and 
which  exists,  deposited  In  the  power  of  the 
notary  public.  Attorney  Felipe  Arellano,  Jr., 
In  this  city,  by  which  the  said  gentleman 
obligated  himself  to  sell  a  tract  of  land  sit- 
uated in  the  district  of  Santiago,  Papasqul- 
no,  in  the  state  of  Durango. 

"Second.  Mr.  McDonald  will  deliver  to-day 
to  Messrs.  F.  Stallforth  Sc  Bro.,  Successors 
ft  Co.,  the  sum  of  fifteen  thousand  dollars, 
which  they,  with  an  equal  sum  which  cor- 
resi>ond8  to  the  half  of  their  rights,  deliver 
to-day  to  Mr.  Abel  Pereyra,  as  first  payment 
In  accordance  with  the  agreement  which  Is 
mentioned  In  the  preceding  paragraph. 

"Third.  Mr.  McDonald  obligates  himself 
to  pay  to  Mr.  Pereyra,  one  month  before 
the  date  stipulated  In  said  agreement,  or  be 
it  by  the  first  day  of  November  of  the  cur- 
rent year,  and  the  first  of  May,  1908,  the 
remaining  amounts  on  the  total  price; 
Messrs.  F.  Stallforth  &  Bro.,  Successors  & 
Co.,  recognizing  that  they  are  to  pay  an  in- 
terest of  6  per  centum  per  annum  upon  the 
sum  which  corresponds  to  the  half  which 
they  r^resent,  from  now  on,  in  the  rights 
granted  them  by  said  agreement,  which  they 
shall  pay  annually  as  it  becomes  due. 

"Fourth.  Messrs.  F.  Stallforth  &  Bro.,  Suc- 
cessors &  Co.,  obligate  themselves  to  sell  to 
Mr.  Roderick  McDonald,  who  acquires  the 
right  to  purchase  it,  the  half  of  which  they 
now  represent  under  the  rights  derived  from 
the  aforesaid  agreement,  being  the  price  of 
said  sale  at  the  rate  of  one  dollar  an  acre  of 
land,  which  be  will  have  to  pay  them  before 
the  fifteenth  day  of  September,  next.  In  this 
dty. 

"Fifth.  If  Mr.  McDonald  should  not  make 
use  of  the  right  to  purchase,  which  by  the 
preceding  clause  he  obtains,  under  the  terms 
therein  expressed,  he  obligates  himself  to 
lend  to  Messrs.  F.  Stallforth  &  Bro.,  Succes- 
sors &  Co.,  the  fifteen  thousand  dollars  which 
under  this  date  they  pay  to  Mr.  Abel  Pere- 
yra, which  sum  these  gentlemen  will  return 
to  him  with  those  referred  to  In  the  third 
clause  of  this  agreement,  this  drawing  inter- 
est at  6  per  centum  per  annum,  which  will 
be  paid  annually  as  it  becomes  due.  Which 
return  shall  be  made  when  the  land  Is  sold. 

"Sixth.  If  Mr.  McDonald  or  Messrs.  Stall- 
forth  should  find  a  purchaser  for  the  land, 
who  shall  offer  a  price  of  not  less  than  nine- 
ty thousand  dollars,  he  shall  notify  the  oth- 
er, and  he,  within  the  space  of  thirty  days, 
counted  from  the  date  of  said  notice,  shall 
sell  his  Interest  at  that  price,  or  purchase 
the  other  party's  interest  at  the  price  offered 
by  the  purchaser. 

"Seventh.  If  Mr.  McDonald  or  Messrs.  F. 
Stallforth  &  Bro.,  Successors  &  Co.,  should 
fail  to  comply  with  any  of  the  obligations 
which  this  contract  imposes,  they  shall  lose, 
in  favor  of  whomsoever  might  have  received 


them,  the  amounts  which  they  might  have 
delivered,  and  the  rights  which  they  have 
under  this  agreement. 

"Eighth.  The  place  for  the  fulfillment  of 
this  contract  is  fixed  as  this  city.  There- 
fore, the  contracting  parties  submit  them- 
selves in  an  expressed  manner,  renouncing 
the  Jurisdiction  of  their  domicile  to  the  au- 
thorities of  this  district  and  state.  This 
agreement  shall  be  deposited  in  the  hands  of 
a  notary  In  order  that  it  be  taken  as  a  pub- 
lic Instrument,  at  the  request  of  any  of  the 
contracting  parties. 

"Additional:  The  contract  executed  by  this 
agreement  remains  subject  to  Its  other  nat- 
ural condition,  among  others,  that  of  the 
provisions  of  surety  and  indemnification." 

By  their  first  and  second  assignments  of 
error  appellants  assail  the  Judgment  of  the 
court  on  the  ground  that  the  contract  showed 
that  garnishees  had  obligated  themselves 
to  pay  Stallforth  &  Co.  the  sums  of  money 
therein  specified  In  consideration  of  the  ac- 
quiring by  them  of  an  interest  in  the  land 
referred  to,  and'  were  indebted  to  Stallforth 
in  an  amount  in  excess  of  the  claim,  and 
further  on  the  ground  that  the  proof  showed 
that  Stallforth  &  Co.  liad  advanced  to  ap- 
pellees $15,000  on  June  1,  1907,  to  be  repaid 
on  September  15th,  as  shown  by  the  witness 
Maury,  in  connection  with  the  contract. 
These  assignments  are  ba#ed  almost  entirely 
upon  certain  testimony  of  Maury,  one  of  ap- 
pellants, as  to  conversations  between  him- 
self and  each  of  the  appellees,  wherein  they 
are  claimed  to  have  made  statements  as  to 
the  nature  of  the  contract  between  them- 
selves and  Stallforth  &  Co.,  to  the  effect,  in 
substance:  That  appellees.  In  conslderatlou 
of  being  allowed  to  purchase  a  half  interest 
in  the  land,  on  the  same  terms  as  Stallforth 
was  to  purchase  from  Pereyra,  was  to  pay 
the  entire  purchase  money,  including  a  cash 
payment  of  $30,000,  Stallforth's  one-half  to 
be  repaid  to  appellees  when  the  land  was 
sold;  that  when  they  met  to  dose  the  trade 
appellees  were  not  prepared  to  pay  all  of  the 
$30,000,  and  thereupon  Stallforth  &  Co.  ad- 
vanced to  them  $16,000  to  enable  them  to 
make  the  cash  payment,  giving  appellees  an 
option  until  September  16,  1907,  to  purchase 
their  half  at  $1  per  acre,  at  which  time.  If 
appellees  did  not  buy  Stallforth  &  Co.'s  one- 
half,  they  were  to  pay  Stallforth  &  Co.  the 
$15,000  so  advanced  by  them  to  appellees. 
Appellees  denied  having  made  the  statements 
attributed  to  them  by  Maury,  and  Maury 
himself  testified:  That  he  did  not  know 
that  there  was  any  substantial  difference 
between  what  appellees  told  him  about  the 
contract,  and  the  contract  as  it  appeared 
to  be  set  out  in  the  written  Instrument ;  that 
there  was  no  distinction  in  substance,  but 
only  In  terms.  At  all  events,  the  court  found 
upon  all  the  evidence  that  the  contract  was 
as  set  out  in  the  written  instrument,  discard- 
ing Alaury's  testimony  in  so  far  as  it  tended 
to  shQW  that  it  was  otherwise. 
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We  mnst  th«i  accept  the  court's  findings 
leased  upon  the  terms  of  the  written  con- 
tract, and  especially  Is  this  true  In  consider- 
ation of  the  fact  that  appellees  denied  the 
statements  attributed  to  them  by  Maury 
as  to  the  terms  of  the  contract  Coming 
then  to  the  findings  of  the  court,  based  upon 
the  written  contract,  the  facts  are  clearly 
«stabllshed  that  no  reference  is  made  to  any 
advance  or  loan  of  the  $15,000  by  Stallforth 
A  Co.  to  appellees,  or  a  repayment  of  that 
loan,  but  that,  as  to  the  first  payment  of 
?30,000,  each  party  paid  one-half;  appellees 
giving  ?15,000  to  Stallforth  &  Co.,  and  they 
paying  It  over  to  Pereyra  with  ?15,000  on 
their  own  account  Appellees  further  obli- 
gated themselves  to  pay  to  Pereyra,  not  to 
Stallforth  &  Co.,  the  other  portions  of  the 
purchase  money.  It  seems  perfectly  clear  to 
us  that  this  amount  which  appellees  were  to 
pay  to  Pereyra  did  not  constitute  such  an 
indebtedness  from  appellees  to  Stallforth  & 
•Co.  as  would  be  subject  to  garnishment  at 
the  suit  of  appellants.  Appellees'  rights  de- 
pended upon  this  money  being  paid  to 
Pereyra,  in  whom  was  the  title  to  the  land, 
and  they  protected  ttemselves  by  the  provi- 
sion In  the  contract  obligating  them  to  pay 
the  money  direct  to  Pereyra.  It  is  true  that 
they  obligated  themselves  to  Stallforth  &  Co. 
to  pay  this  money  to  Pereyra,  but  that  did 
not  give  Stallfortk  &  Co.  the  right  to  de- 
mand that  the  money  be  paid  to  them,  and 
certainly  no  creditor  of  Stallforth  &  Co. 
could  require  that  any  of  this  money  be  ap- 
plied to  the  payment  of  Stallforth's  debt  to 
him,  which,  under  the  forfeiture  provisions 
of  the  contract,  would  have  resulted  In  an 
«ntire  loss  to  appellees  not  only  of  their 
bargain,  but  of  the  $15,000  already  paid. 

As  to  the  $15,000,  it  may  be  that  the  agree- 
ment originally  was  that  appellees  were  to 
advance  the  entire  $30,000  to  make  the  first 
payment,  and  that  finding  themselves  un- 
able to  do  80,  they  only  paid  $15,000;  but  at 
this  point  the  written  contract  comes  in  and 
settles  the  question  as  to  the  agreement  be- 
tween the  parties.  Nothing  is  said  about  a 
loan  or  advance  by  Stallforth  &  Co.  to  appel- 
lees, or  any  obligation  on  their  part  to  pay 
the  whole  of  the  $30,000.  It  simply  appears 
that  each  party  pays  one-half  out  of  his  own 
funds.  As  to  the  $15,000,  the  parties  chose 
to  put  the  matter  In  the  shape  of  an  obliga- 
tion on  the  part  of  appellees  to  lend  that 
amount  to  Stallforth  &  Co.  to  be  repaid, 
with  an  Interest,  at  6  per  cent,  along  with 
Stallforth's  half  of  the  other  payments  to 
be  made  by  appellees  to  Pereyra,  when  the 
land  was  sold.  This  is  the  effect  of  the 
written  contract,  and  by  It  must  be  deter- 
mined the  rights  and  obligations  of  the  par- 
ties. It  is  not  sufficient  to  change  this  obli- 
gation into  one  to  pay  $15,000  owing  I7  ap- 
pellees to  Stallforth  &  Co.  that  the  obliga- 
tion is  to  lend  Stallforth  &  Co.  "the  $15,000 
which  under  this  date  they  pay  to  Abel 
Pereyra."     It  was  nevertheless  an  obliga- 


tion to  lend  money  at  a  prescribed  rate  of  In- 
terest and  upon  prescribed  terms  of  pay- 
ment, with  the  correlative  rights  and  obliga- 
tions arising  from  such  a  contract,  and  not 
an  obligation  to  pay  that  much  money  owing 
by  appellees  to  Stallforth  ft  Co.,  upon  which 
a  right  of  recovery,  as  for  a  debt  coul^  be 
based.  If  appellees  had  failed  or  refused  to 
lend  the  money,  the  contingency  having 
arisen  upon  which  they  agreed  to  do  so,  they 
would  have  been  liable  to  Stallforth  &  Co. 
at  most,  not  for  a  debt  due,  but  for  damages 
for  breach  of  a  contract;  the  amount  of 
such  damages  being  the  actual  loss  sustained 
by  them  by  reason  of  such  breach,  as  a 
proximate  consequence  thereof.  Again  there 
was  no  obligation  on  the  part  of  Stallforth 
&  Co.  to  borrow,  or  to  accept  the  loan,  at 
the  stipulated  rate  of  Interest,  and  th^ 
might  have  declined  to  do  so  without  viola- 
tion of  any  provision  of  the  contract  From 
this  it  follows  that  a  Judgment  in  the  gar- 
nishment proceedings  for  the  amount  claim- 
ed by  appellants  would  not  have  afTorded  ap- 
pellees any  protection  whatever  against  a 
forfeiture  of  their  rights  under  the  contract. 
The  court's  findings  of  fact  are,  in  effect,  bat 
its  construction  of  the  written  contract,  and 
it  did  not  err  In  holding  that  appellees  were 
not  Indebted  to  Stallforth  &  Co.  in  any 
amount,  which  could  be  reached  by  garnish- 
ment The  first  second,  and  third  assign- 
ments of  error,  and  the  various  prc^MMltlons 
thereunder,  are  overruled. 

It  was  made  to  appear  that  appellees  de- 
cided not  to  accept  Stallforth  &  Co.'s  oflTer 
to  sell  his  one-half  of  the  land,  but  to  lend 
him  $15,000,  and  procured  a  draft  on  New 
Tork  for  that  amount  payable  to  R.  Mc- 
Donald, which  draft  appellee  R.  McDonald 
had  in  his  possession  from  August  31  to  Sep- 
tember 13,  1907,  at  which  date  it  was  In- 
dorsed and  delivered  to  Stallforth  &  Go.  in 
compliance  with  appellees'  contract  to  lend 
them  that  amount  It  is  contended  by  ap- 
pellants that  this  constituted  "effects  of 
Stallforth  &  Co.  In  the  hands  of  the  gar- 
nishees belonging  to  Stallforth  &  Co."  and 
subject  to  the  writ  of  garnishment  There 
is  no  merit  in  the  contention.  The  fourth 
assignment  of  error,  presenting  the  point,  is 
overruled. 

What  we  have  said  sufflciently  disposes  of 
the  fifth,  sixth,  and  seventh  assignments  of 
error,  and  the  propositions  thereundn,  w1ii<^ 
are  overruled. 

The  court  heard  evidence  as  to  the  value 
of  the  services  of  an  attorney  in  filing  the 
answers  of  appellees,  and  In  representing 
them  in  resisting  the  garnishment  proceed- 
ings, and  allowed  them  $750  as  such  attorney's 
fees.  This  action  of  the  court  is  complained 
of  by  the  seventh  and  eighth  assignments  of 
error;  the  first  denying  appellees'  right  to 
recover  attorney's  fees,  and  the  second  at- 
tacking the  allowance  therefor  as  excessive. 
The  statute  (article  253,  Rev.  St  1S95)  pro- 
vides that:   "Where  the  garnishee   la  dia- 
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Tex.  496,  4  S.  W.  S57.  C!ompensation  Is  not 
to  be  limited,  we  tbink,  to  the  value  of  the 
naked  service  of  preparing  the  gamlahee's 
answer,  where  the  same  Is  controverted,  but 
must  also  Include  the  value  of  legal  services 
In  resisting  the  writ,  where  It  ai^>earB  that 
the  plaintiff  has  no  cause  of  action  against 
the  garnishee.  As  said  by  the  Supreme 
Court  in  the  case  cited:  "That  reasonable 
attorney's  fees  Is  a  necessary  expense  In 
«very  case,  we  have  no  doubt  A  person  un- 
skilled in  the  law  Is  not  to  be  expected  to 
prepare  a  written  answer  under  our  statutes 
which  would  secure  him  from  liability,  al- 
though he  owed  nothing  to  the  defendant 
in  the  original  proceeding.  Besides,  many 
cases  arise  In  which  his  liability  Is  doubtful, 
and  the  advice  and  assistance  of  counsel  are 
necessary  to  shield  him  from  the  danger  of 
Ills  having  to  pay  bis  debt  twice.  Whatever 
else  It  may  include,  we  ai;e  clearly  of  the 
opinion  that  the  statute  was  intended  to 
cover  a  reasonable  fee  to  the  garnishee  for 
the  services  of  an  attorney  In  assisting  him 
in  the  proceeding." 

The  cases  cited  by  appellants  in  support 
of  their  contention  are  not  in  point  Appel- 
lees never  at  any  stage  of  the  proceeding  be- 
came active  litigants  on  their  own  account 
any  further  than  the  mere  denial  of  indebt- 
edness constituted  them  such,  but  confined 
themselves  solely  to  resistance  of  appellants' 
claim  that  they  were  indebted  to  Stallforth 
&  Co.,  or  had  effects  of  theirs  in  their  hands. 
Tbey  sought  only  to  prevent  a  Judgment 
which  they  insisted,  and  the  court  found, 
would  not  have  protected  their  interest  In 
the  matter  of  the  contract  referred  to.  In 
Kelly  V.  Gibbs,  84  Tex.  146,  19  S.  W.  880, 
563,  the  answer  of  the  garnishee  was  con- 
troverted, and  upon  a  trial  of  the  issues 
thus  formed  he  was  unsuccessful.  Upon  this 
ground  it  was  held  that  he  was  not  entitled 
to  recover  costs.  Moursund  v.  Prless,  84 
Tex.  658,  19  S.  W.  776,  is  to  the  same  effect 
Id  Carlisle  v.  Sommer,  61  Tex.  124,  the  an- 
swer of  the  garnishee  was  contested,  and 
upon  a  trial  of  the  issues  the  garnishee  was 
successful.  The  court  says  that  the  trial 
court  erred  in  rendering,  at  the  time  and 
under  the  circumstances  that  it  did,  a  judg- 
ment against  appellant  for  attorney's  fees. 
We  confess  to  an  inability  to  understand 
fully  what  Is  here  meant  If  it  supports 
appellants'  contention,  it  is  inconsistent  with 
the  later  cases  of  Johnson  &  Co.  v.  Blanks 
supra,  Wmis  v.  Heath,  75  Tex.  124,  12  S. 
W.  971,  16  Am.  St  Rep.  876,  and  other 
cases.  Eastham  Bros.  v.  Blanchette,  42  Tex. 
Civ.  App.  205,  94  S.  W.  441.    The  court  heard 


bers  of  witnesses  examined,  all  lawyers,  the 
evidence  'rather  preponderates  in  favor  of 
$1,000  as  a  reasonable  fee. 

Maury  testified  as  to  certain  statements 
made  to  blm  by  appellees  (which  were  de- 
nied by  them),  and  also  as  to  statements  madd 
to  him  by  Ivonski,  Stallforth's  agent  having 
relation  to  the  transaction  between  appellees 
and  Stallforth  As  Co.,  and  as  to  the  contract 
between  them  growing  thereout  Appellants 
requested  the  court  to  make  specific  findings 
(1)  whether  such  statements  were  made, 
and  (2)  If  so,  whether  the  contract  was  as 
Indicated  by  such  statements  or  In  the  pur- 
ported written  contract  The  court  declined 
to  do  80,  and  appellants  excepted  and  com- 
plain of  the  ruling  by  their  ninth  and  tenth 
assignments  of  error.  There  was  no  error  in 
the  refusal  of  the  court  to  make  the  findings 
requested.  The  matter  constituted  merely 
evidence  introduced  by  appellants  to  show 
the  nature  of  the  contract  The  finding  of 
the  court  as  to  the  terms  of  this  contract 
based  upon  the  written  contract  was  all 
that  was  required.  By  such  findings  the 
court  fully  and  clearly  indicated  Its  con- 
clusion that  the  written  instrument  stated 
the  contract  between  the  parties  upon  which 
the  Issues  were  to  be  determined.  Where  the 
evidence  Is  conflicting,  the  court  is  only  re- 
quired to  find  such  facts  as  are  deduced  from 
such  evidence.  If  such  conclusions  are  not 
acquiesced  in,  tbey  may  in  a  proper  case  be 
revised  from  the  statement  of  facts.  Ap- 
pellees testified  that  the  written  Instrument 
represented  the  contract  beiween  the  parties, 
and  denied  the  statements  attributed  to  them 
by  Maury,  and  the  court  found  in  effect  that 
this  wa«  tme.  This  was  all  that  was  re- 
quired. 

What  we  have  said  sufiSclently  disposes, 
also,  of  the  eleventh,  twelfth,  thirteenth, 
and  fourteenth  assignments  of  error,  com- 
plaining of  the  failure  and  refusal  of  the 
trial  court  to  make  additional  specific  find- 
ings of  fact  The  assignments,  and  the 
several  propositions  thereunder,  are  over- 
ruled. 

We  find  no  error  in  the  record,  and  the 
judgment  is  therefore  affirmed. 

Affirmed. 


HOENOKB  V.  liOMAXt 

(Court  of  Civil  Appeals  of  Texas.     April  10, 

1909.    Rehearing  Denied  April  29, 

1&D9.) 

1.  Adverse   Possession    (|   13*)   —   Vacant 
Land  —  Mistake  as  to  Ownership. 
Where  one  enters  on  land  believing  it  to  be 
vacant,  and  intends  to  acquire  it  from  the  state. 


•For  ethar  casM  m«  urn*  topic  and  section  NUMBER  In  Dae.  ft  Am.  Slsi.  UOT  to  data,  A  Raportar  Indezai 
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2.   Husband  and  Wife  (|  69%*)  — Advebot 
P088ESBION — Effect  of  Covebtuke. 

CoTerture  subsequent  to  the  beginning  of 

adyerse  possession  does  not  interrupt  it. 
[Kd.  Note.— For  other  cases,  see  Husband  and 

Wife,  Cent.  Dig.  {{  294,  300;  Dec  Dig.  {  69%-*] 

8.  Tbespabs  to  Try  Title  (g  41*)  —  Out- 

STANDINO  Title  —  Evidence. 

A  grantor,  through  his  predecessor*  in  title, 
claimed  title  to  210  acres  of  land  by  adverse 
possession,  and  conveyed  the  whole  tract  by 
deed  duly  recorded.  In  a  suit  by  the  purchaser 
to  try  title,  evidence  was  introduced  that  the 
grantor  at  one  time  paid  taxes  on  182  acres, 
and  at  another  time  taxes  on  163  acres,  and  the 
grantor  explained  this  on  the  ground  that  he 
had  conveyed  the  rest  of  the  tract,  though  no 
deed  was  introduced  in  evidence.  Held,  that 
the  evidence  was  Insufficient  to  show  any  out- 
standing title  to  the  210  acres  aa  against  the 
purchaser. 

[Bid.  Note.— For  other  cases,  see  Trespass  to 
Try  Title,  Dec.  Dig.  t  41.*] 

4.  Adtebse  Possession  (5  114*)— Sufficienct 

OF  Evidence. 

In  trespass  to  try  title  to  land,  evidence 
held  to  sustain  a  finding  that  the  grantors  of 
plaintiff  held  title  by  adverse  possession,  both 
under  the  five  and  ten  year  statute  of  limita- 
tions. 

[EU.  Note.— For  other  cases,  see  Advene  Poe- 
Kssion,  Dec.  Dig.  J  114.*] 

Appeal  from  District  Court,  Liberty  Coun- 
ty; L.  B.  Hlghtower,  Judge. 

Trespass  to  try  title  by  Annie  Thompson 
Lomaz  against  Emll  Hoencke.  From  a  Judg- 
ment for  plaintiff,  defendant  appeals.  Af- 
firmed. 

Stevens  &  Pickett,  for  appellant  Jacob  C. 
Baldwin,  for  appellee. 

PLEASANTS,  0.  J.  This  is  an  action  of 
trespass  to  try  title,  brought  by  appellee 
against  appellant  and  other  defendants  to  re- 
cover a  tract  of  210  acres  of  land  situated  in 
Liberty  county  and  patented  to  the  belra  of 
John  Hartgraves.  Plaintiff  pleaded  title  un- 
der the  five  and  ten  year  statute  of  limita- 
tion. The  defendant,  Hoencke,  answered  by 
general  demurrer  and  plea  of  not  guilty,  and 
specially  pleaded  the  coverture  and  minority 
of  his  vendors  In  answer  to  plalntifTs  pleas 
of  limitation.  The  other  defendants  failed 
to  answer,  and  judgment  was  rendered 
against  them  by  default  The  cause  between 
plaintiff  and  defendant  Hoencke,  was  tried 
without  a  Jury,  and  Judgment  was  rendered 
in  favor  of  plaintiff. 

The  evidence  shows  that  appellant  has  a 
complete  chain  of  title  to  the  land  from  the 
heirs  of  John  Hartgraves,  to  whom  the  land 
was  patented  In  1862.  In  1880  T.  H.  Tanner 
asserted  claim  to  the  land  and  put  a  few 
acres  In  a  field.    In  1882  or  1883  he  built  a 


Tanner  executed  a  deed  conveying  the  land 
to  his  son,  L.  M.  Tanner.  This  deed  describes 
the  land  as  the  John  Hartgraves  survey  of 
2I0  acres,  and  also  describes  it  by  metes  and 
bounds  Just  as  it  is  described  in  the  patent 
The  deed  was  acknowledged  on  February  12, 
1894,  and  duly  recorded  In  the  deed  records 
of  Liberty  county  on  February  26,  1£94.  On 
March  16,  1907,  L.  M.  Tanner  and  wife  con- 
veyed the  land  to  appellee.  When  T.  H.  Tan- 
ner first  went  upon  the  land,  he  thought  it 
was  vacant  land,  and  L.  M.  Tanner  testified 
that  he  thought  it  was  vacant  public  land  at 
the  time  he  bought  It  from  bis  father  in  1885 
and  did  not  know  that  he  was  baying  the 
Hartgraves  survey ;  that  he  intended  to  pre- 
empt it  until  he  found  out  a  year  or  two  after 
his  purchase  that  it  had  been  patented  to 
the  heirs  of  Hartgraves.  In  May,  1894,  L. 
M.  Tanner  married,  and  after  his  marriage 
he  lived  on  the  place  until  January,  1902.  T. 
H.  Tanner  claimed  the  land  at  all  times  pri- 
or to  the  sale  to  his  son,  L.  M.  Tanner,  and 
the  latter  held  and  claimed  it  as  his  own  up 
to  the  time  he  conveyed  it  to  appellee.  He 
paid  taxes  on  it  from  1891  to  1006,  Inclusive, 
and  in  1900  he  redeemed  it  from  tax  sale  to 
the  state  for  taxes  due  thereon  for  the  years 
from  1887  to  1889,  inclusive.  The  receipt 
for  1899  shows  that  the  taxes  were  paid  on 
182  acres  of  the  land,  and  the  1906  receipt  is 
for  taxes  on  163  acres.  L.  M.  Tanner  testi- 
fied that  the  taxes  were  not  paid  on  the  en- 
tire tract  because  he  had  sold  off  a  portion. 
The  only  deed  of  conveyance  shown  from  him 
was  the  deed  to  appellee,  which,  as  before 
stated,  conveys  the  entire  tract 

By  his  first  assignment  of  error,  the  appel- 
lant complains  of  the  Judgment  on  the  ground 
that  it  having  been  shown  by  the  undisputed 
evidence  that  at  the  time  the  Tanners  took 
possession  of  the  land,  they  thought  it  was  va- 
cant public  land,  no  title  by  limitation  could 
be  acquired  by  their  possession.  The  assign- 
ment is  without  merit  It  is  now  settled  that 
one  can  acquire  title  to  the  land  of  another 
by  limitation,  notwithstanding  the  fact  that 
at  the  time  be  takes  possession  he  believes 
the  land  to  be  vacant  public  land  and  intends 
to  acquire  it  from  the  state.  If  he  actually 
holds  and  claims  the  land  against  all  the 
world  except  the  state,  his  possession  is  ad- 
verse, and,  If  continued  for  the  length  of  time 
required  by  the  statute,  will  ripen  into'  title. 
Village  Mills  v.  Manley  (Tex.  Civ.  App.)  94 
S.  W.  102 ;  Morgan  v.  White  (Tex.  Civ.  App.) 
110  S.  W.  491.  This  question,  however,  does 
not  arise  upon  the  facts  of  this  case,  because 
the  evidence  before  set  out  shows  that  the 
adverse  possession  of  L.  M.  Tanner  contln- 
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ned  for  more  than  10  years  after  he  discover- 
ed that  the  land  was  not  public  land,  and 
that  It  had  been  patented  to  the  Hartgraves 
heirs. 

The  second  assignment  of  error  Is  as  fol- 
lows: "The  court  erred  in  rendering  judg- 
ment for  plaintiff,  because  the  evidence  shows 
that,  during  the  time  the  plaintiff  and  those 
under  whom  she  holds  attempted  to  acquire 
title  by  limitation,  the  superior  title  to  the 
property  in  controversy  was  held  by  the  heirs 
of  John  Hartgraves,  deceased,  who  were  mar- 
ried women  and  minors,  and  that  this  defend- 
ant holds  title  under  a  part  of  said  heirs,  and 
that  the  other  title  is  outstanding  against  the 
plaintiff."  Xhere  Is  no  evidence  that  appel- 
lant's predecessors  in  title  were  under  disa- 
bility at  the  time  the  adverse  possession  of 
Tanner  began.  Mrs.  Bynum,  one  of  the  ap- 
pellant's grantors,  was  married  In  1888,  but 
as  the  evidence  shows  she  was  bom  in  1860, 
and  ttiat  the  adverse  x>ossession  of  the  land 
began  prior  to  her  marriage,  her  coverture 
did  not  affect  the  running  of  the  statute.  In 
explanation  of  the  tax  receipts  for  1899  and 
1906  showing  that  he  paid  taxes  on  182  acres 
for  1899  and  163  acres  for  1906,  L.  M.  Tan- 
ner testified  that  be  bad  sold  a  part  of  the 
land.  This  is  the  only  evidence  In  the  record 
of  an  outstanding  title  to  <iny  portion  of  the 
land,  and  we  do  not  thlnlc  It  Is  sufficient  to 
raise  the  issue.  Having  conveyed  the  entire 
tract  to  the  plaintiff  by  deed.  Tanner's  state- 
ment that  he  had  previously  sold  a  portion 
of  the  land,  no  previous  deed  from  him  being 
shown,  and  no  particulars  as  to  what  land 
was  sold  or  to  whom,  or  under  what  circum- 
stances the  alleged  sale  was  made,  is  Insuffi- 
cient to  show  any  outstanding  title  to  the 
land. 

The  third  assignment  of  error  Is  as  fol- 
lows: '•The  court  erred  In  rendering  judg- 
ment for  the  plaintiff,  because  the  evidence 
falls  to  show  that  the  plaintiff  has  had  con- 
tinuous adverse  possession  of  the  property  In 
controversy  under  the  statute  of  limitations 
for  the  period  of  time  and  manner  required 
to  acquire  a  title  by  limitation.  In  that:  (a) 
Said  possession  has  not  been  continuous  and 
adverse;  (b)  during  the  period  of  said  pos- 
session the  plaintiff  and  those  under  whom 
she  holds  recognized  the  land  as  vacant  pub- 
lic domain ;  <c)  the  title  to  the  same  was-  in 
married  women  under  coverture  and  in  mi- 
nors during  said  period  of  pretended  occu- 
pancy and  limitation."  The  facts  before  stat- 
ed, which  are  undisputed,  establish  none  of 
the  contentions  upon  which  this  assignment  is 
based,  and  It  cannot  be  sustained.  We  think 
the  evidence  is  clearly  sufficient  to  show  title 
In  appellee  under  both  the  five  and  ten  year 
statute  of  limitation. 

There  being  no  error  In  the  record,  the 
judgment  of  the  court  below  is  affirmed. 

Affirmed. 


KIIXiORE  et  al.  v.  JACKSON  et  al. 

(Court   of   Civil   Appeals   of  Texas.     April   7, 
1909.    Behearing  Denied  April  29,  1909.) 

1.  Words  awo  Phbasbs— "Near." 

"Near"  means  "adjacent  to,  close  by,  not 
far  from."  It  is  a  relative  term,  and  its  pre- 
cise import  can  only  be  determined  by  surround- 
ing facts  and  circumstances. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  vol.  5,  pp.  4667-4600.] 

2.  Counties  (|  84*)  — Removal  of  Countt 
Seat— Geogbaphioai,  Center— Certificate. 

Under  Const,  art.  9,  {  2,  autiiorizing  a  conn- 
ty  seat  to  l>e  removed  to  a  place  within  five  miles 
of  the  center  of  the  county,  and  under  Rev.  St. 
1895,  art.  813,  authorizing  the  county  commis- 
sioner to  issue  a  certificate  designating  the  cen- 
ter of  the  county,  a  certificate,  designating  the 
center  of  the  county  at  a  point  within  the  bound- 
aries of  a  S20-acre  survey,  near  the  center  of 
such  survey,  is  not  indefinite  by  the  use  of  the 
word  "near,  since  it  would  t>e  impracticable  to 
determine  the  exact  spot 

[Ed.   Note.— For   other   cases,   see   Counties, 
Dec.  Dig.  I  84.*] 

3.  Counties  (|  35*)  —  Removai.  of  County 
Seat— Geographical  Center— Elections. 

Const,  art.  9,  {  2.  authorizes  a  county  seat 
situated  more  tlian  five  miles  from  the  geo- 
graphical center  of  the  county  to  be  removed 
on  a  majority  vote  of  the  county  electors  to 
within  five  miles  of  the  center,  and  a  county  seat 
to  be  removed  to  a  place  not  the  center  on  a 
two-thirds  vote.  Rev.  St.  1895,  art.  813,  pro- 
vides that  the  county  commissioners  on  noti- 
fication by  the  county  judge  that  an  election  is 
to  be  held  shall  designate  the  geographical  cen- 
ter of  the  county.  Article  815  authorizes  the 
judge  to  count  the  votes,  and  declare  the  result 
of  the  election.  On  notification  by  a  county 
judge,  the  commissioners  designated  the  center 
of  the  county  as  near  the  center  of  a  320-acre 
survey.  An  election  was  held,  and  the  judge 
counted  the  votes,  and  made  an  order  declaring 
the  result  of  the  election  to  be  that  the  county 
seat  be  removed  from  W.  to  A.,  and  the  record 
showed  nothing  further.  Held,  that  it  could  not 
be  contended  that  the  order  was  absolutely  void 
liecause  the  judge  acted  as  a  court  of  limited 
jurisdiction,  and  the  record  should  have  shown 
that  there  was  a  determination  that  A.  was 
within  five  miles  of  the  geographical  center  as 
designated,  since  his  jurisdiction  to  declare  the 
result  did  not  depend  upon  th;  existence  of  that 
fact. 

[Ed.    Note.— For   other   cases,   see   Counties, 
Dec.  Dig.  {  35.*] 

4.  Counties  (S  35*)  —  Removal  of  Countt 
Seat— Elections— Geographical  Center. 

Neither  was  it  permissible  to  render  the 
order  void  for  the  judge  to  testify  that  in  malt- 
ing the  order  he  did  not  determine  that  A.  was 
within  five  miles  of  the  center  designated,  since 
his  finding  on  a  majority  vote  that  the  election 
resulted  in  favor  of  A.  included  a  determination 
that  it  was  within  the  limits,  which  determina- 
tion, though  not  conclusive,  could  not  be  ques- 
tioned where  no  evidence  was  introduced  to 
show  that  A.  was,  in  fact,  not  within  five  miles 
of  the  center. 

[Ed.   Note.— For   other   cases,    see   Counties, 
Dec.  Dig.  {  35.*] 

5.  Counties  (9  34*)  —  Removal  of  County 
Seat  —  Determination  of  Geoorafhioai. 
Center. 

Held,  also,  that  the  commissioners  in  desig- 
nating the  center  of  the  county  were  not  au- 
thorized to  exclude  from  consideration  in  deter- 
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mining  tlia  center  that  part  of  the  county  cover- 
ed by  water,  navigable  or  otherwise. 

[EM.  Note.— For  other  cases,  see  Counties, 
Dec.  Dig.  f  34.»] 

ft.  OotnfTna  (|  34*)  —  Rkuovai.  of  County 
Skatb  —  Okoobafeioai,    Centbb  —  Cebtiti- 

OA.TS. 

The  certificate  of  land  commlaslonen  In  flz- 
ing  snch  center  is  conclusive,  and  evidence  is  in- 
admissible to  show  that  the  center  so  fixed  is.  In 
fact,  not  the  geographical  center. 

[Ed.  Note.— For  other  cases,  see  Counties, 
Dec.  Dig.  f  34.»] 

7.  Counties  (I  85*)  —  Reuovai,  ov  County 
Seat— Fi.ection»---Geoobaphical  Center. 
Beld,  also,  that  since,  under  the  Constitu- 
tion, a  two-thirds  vote  was  required  to  change 
a  county  seat  to  a  place  not  within  the  five-mile 
limit,  the  finding  of  the  county  jud^e  was  not 
conclusive  that  A.  was  in  fact  within  the  five- 
mile  limit,  but,  where  no  attempt  had  been  made 
to  show  that  A.  was  not  within  five  miles  of  the 
center,  the  finding  could  not  be  attacked  because 
no  determination  had  been  made  that  A.  was 
within  the  limits. 

[Ed.  Note.— For  other  cases,  see  Counties, 
Dec.  Dig.  t  35.»] 

&  Judouent  (8  739*)— Bab— "Election"  Con- 
test—Enjoininq  THE  Issuance  or  Bonds. 
The  word  "election,"  as  used  in  Rev.  St. 
1895,  arts.  1804t,  18(Hu,  authorizing  a  contest 
of  an  election  to  remove  a  county  seat,  means 
the  act  of  casting  and  receiving  the  ballots  from 
voters,  counting  ballots,  and  mciking  return  there- 
of;  and  hence  an  election  contest  is  no  bar  to 
an  equitable  proceeding  brought  after  the  result 
of  the  contest  to  enjoin  the  Issuance  of  bonds 
relating  to  the  connlr  seat  removal,  brought  by 
parties  other  than  plaintiCF  in  the  election  con- 
test, on  the  ground  that  the  preparatory  pro- 
ceedings were  void. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent.  Dig.  {  1267 ;  Dec.  IMg.  {  739.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  8,  pp.  2329-2335;  vol.  8,  pp.  7647-7648.] 

Appeal  from  District  Court,  Chambers 
County;  L.  B.  High  tower,  Judge. 

Suit  by  T.  A.  Kilgore  and  others  against 
H.  H.  Jackson  and  others  to  enjoin  the  issu- 
ance of  county  bonds.  From  a  judgment  for 
defendants  entered  on  a  directed  verdict, 
plaintiffs  appeal.    Affirmed. 

Stevens  &  Pickett  and  J.  R.  DavlB,  for  ap- 
pellants.   A.  D.  Lipscomb,  for  appellees. 

REESE,  J.  In  tbls  case  T.  A.  KUgore  and 
a  number  of  other  plaintiffs,  property  tax- 
payers of  Chambers  county,  seek  to  enjoin 
the  defendants,  who  are  the  county  judge 
and  four  county  commissioners  of  said  coun- 
ty, from  ordering  an  election  to  submit  to 
the  qualified  voters  of  ttte  county  the  ques- 
tions of  the  issuance  of  bonds  for  the  erec- 
tion of  a  courthouse  and  jail,  either  in  the 
town  of  Anabuac  or  in  what  is  called  the 
"Wilcox  Addition"  to  said  town,  and  from 
making  any  order  whatsoever  in  regard  to 
such  bond  issue.  Plaintiffs  also  seek  by  man- 
datory writ  to  compel  defendants  to  rescind 
their  former  order  removing  the  county  seat 
from  WallisviUe  to  Anahuac,  and  to  return  at 
once  to  Wallisville  the  public  records,  which 
had  been  removed  to  Anahuac,  and  to  re- 


establish the  county  seat  at  the  former  place. 
The  suit  is  the  aftermath  of  an  election  or- 
dered and  held  in  1907  to  determine  whether 
the  county  seat  of  Chambers  county  should 
be  removed  from  Wallisville,  where  it  bad 
been  located  for  more  than  40  years,  to  the 
town  of  Anahuac.  At  that  election  a  majority 
of  the  votes  cast — but  not  two-thirds — were  in 
favor  of  the  removal,  and  the  result  was  ac- 
cordingly so  declared.  There  was  a  statuto- 
ry contest  of  the  election  upon  the  grounds, 
among  others,  that  the  geographical  center 
of  the  county  had  not  been  properly  desig- 
nated, and  that  Anahuac  was  not  shown  to 
be,  and  was  not,  in  fact,  within  five  miles 
of  the  geographical  center  of  the  county, 
which  was  necessary  to  authorize  the  re- 
moval by  a  majority  vote.  The  contest  was 
decided  against  contestants,  and,  ui>on  appeal 
to  this  court,  the  judgment  was  affirmed. 
WalllB  V.  Williams  (Tex.  Civ.  App.)  110  S.  W. 
785.'  In  the  present  case  it  ia  alleged  that 
the  proceedings  and  the  order  of  removal 
were  void  on  the  grounds,  first,  that  the 
land  commissioner  did  not,  before  the  elec- 
tion was  held  and  declared,  or  at  any  time, 
designate  the  geographical  center  of  the  coun- 
ty In  the  manner  provided  by  statute,  and 
which,  it  Is  alleged,  was  a  condition  prece- 
dent to  such  ele<^on  and  removal;  second, 
that  at  no  time  was  any  evidence  offered  be- 
fore the  county  judge  or  the  commissioners' 
court  in  regard  to  the  location  of  the  geo- 
graphical center  of  the  county,  or  the  dis- 
tance of  Wallisville  or  Anahuac  therefrom, 
and  no  determination  of  this  question  was 
ever  made  by  the  county  judge  or  the  com- 
missioners' court;  and,  third,  that  the  town 
of  Anahauc  Is,  in  fact,  more  than  five  miles 
from  such  geographical  center,  that  less  than 
two-thirds  of  said  votes  were  for  such  re- 
moval. Defendants  answered  by  general  de- 
nial, general  and  special  demurrora,  and 
pleaded  specially  the  proceedings  and  judg- 
ment In  the  contest  proceedings  in  bar  of  the 
action.  Upon  trial  with  a  jury,  after  the 
evidence  and  argument  had  been  heard,  the 
court  charged  the  jury  to  return  a  verdict 
for  defendants,  which  was  don&  From  the 
judgment  plaintiffs  appeal. 

By  their  first  assignment  of  error,  appel- 
lants bring  in  question  the  action  of  the 
court  in  instructing  the  jury  to  return  a  ver- 
dict for  defendants,  because,  as  set  out  In 
the  assignment,  the  evidence  offered,  and 
that  erroneously  excluded,  was  sufficient  to 
show  that  no  valid  election  had  been  held, 
and  that  all  acts  of  the  county  judge  and 
commissioners'  court  in  the  premises  were 
void.  The  first  proposition  under  tbls  as- 
signment is  based  upon  the  alleged  Insuffi- 
ciency of  the  certificate  of  the  Commissioner 
of  the  Oeneral  Land  Office,  designating  the 
geographical  center  of  the  county  as  provid- 
ed by  article  9,  {  2,  Const,  and  article  813, 
Rev.  St  1895.    The  certificate  of  the  commls- 
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■loner  In  proper  form  designated  the  center 
of  the  county  "to  be  a  point  within  the  boond- 
aries  of  the  R.  O.  W.  McManos  820-acre  sur- 
vey, near  the  crater  of  aaid  surrey."  The 
proposition  turns  upon  the  alleged  Indeflnlte- 
ness  of  the  designation  as  being  "near"  the 
colter  of  the  survey  referred  to;  and  It  Is 
insisted  that  this  Is  not  a  sufficient  compli- 
ance with  the  requirements  of  the  law. 
"Near"  is  defined  by  Webster  to  mean  "ad- 
jacent to,  close  by,  not  far  from."  "It  Is  a 
relative  term,  and  Its  precise  Import  can  only 
be  determined  by  surrounding  facts  and  cir- 
cumstances." Barrett  v.  Schuyler  County 
Court,  44  Mo.  202.  The  land  commissioner  is 
required  to  designate  the  center  of  the  coun- 
ty "from  the  maps,  surveys,  and  other  data 
on  file  in  his  office."  A  moment's  considera- 
tion of  the  sources  from  which  he  must  get 
bis  information  wUl  suffice  to  show  that  it 
is  not  practically  possible  that  the  commis- 
sioner should  determine  with  absolute  ac- 
curacy the  precise  location  of  this  point 
Some  certain  square  inch  of  ground  is,  in 
fact,  the  geographical  center  of  the  county, 
bat  the  location  of  this  point  would  be  prac- 
tically impossible  of  determination.  Some 
margin  must  be  allowed,  and  it  was  the  In- 
tention of  the  law  should  be  allowed,  on  this 
account  Appellants  do  not  contend  other- 
wise. Now  we  know  that  320  acres  is  a 
piece  of  ground.  If  in  a  square  form,  approxi- 
mately 1,240  yards  square.  Whatever  the 
form  relative  to  the  area  of  the  county  it 
occupies  a  very  small  space.  A  point  which 
would  in  the  ordinary  meaning  of  the  term 
be  "near"  the  center  of  this  relatively  small 
space  would,  we  think,  be  sufficiently  definite 
for  all  practical  purposes  as  a  designation 
of  the  center  of  the  county,  taking  into  con- 
sideration the  purpose  for  which  the  desig- 
nation is  made,  and  the  means  by  which  the 
land  commissioner  is  required  to  determine 
the  question.  A  more  definite  designation  is 
not  practicable. 

The  second  proposition  under  this  assign- 
ment is  that  appellants  as  taxpayers  have 
the  right  to  prosecute  this  action.  We  do 
not  understand  that  tills  is  questioned  by 
appellees.  The  second  assignment  of  error 
complains  of  the  refusal  of  the  trial  court 
to  admit  evidence  offered  by  appellants  to 
the  effect  that  at  no  time  prior  to  ordering 
the  election  or  declaring  the  result  was  any 
evidrace  offered  before  the  county  Judge  or 
commissioners'  court  in  regard  to  the  dis- 
tance of  Wallisvllle  or  Anahuac  from  the 
center  of  the  county,  and  that  it  was  never 
at  any  time  determined  that  Anahuac  was 
within  five  miles  of  the  center  of  the  coun- 
ty, or  that  Wallisvllle  was  more  than  five 
mUea  from  such  point  The  election  was  or- 
dered by  the  county  Judge  and  the  returns 
made  to  him.  He  then  counted  the  votes, 
with  tlie  result  that  there  appeared  to  have 
been  cast  for  Anahuac  890  votes  and  for  Wal- 
lisvllle 244  votes.  After  tabulating  the  votes 
witb  the  above  reanlt  the  order  of  the  (Aun- 


ty Judge  adds:  "Showing  a  majority  in  favor 
of  removal  to  Anahuac  of  146.  And  the  re- 
sult of  said  election  is  hereby  declared  against 
Wallisvllle  and  in  favor  of  Anahuac."  The 
proposition  is  stated  under  this  assignment 
that  the  county  Judge  in  this  matter  was  act- 
ing as  a  court  of  limited  Jurisdiction;  and 
that  it  not  appearing,  from  the  face  of  the 
whole  record,  that  the  fact  was  found  to  ex- 
ist that  Anahuac  was  within  five  miles  of 
the  geographical  center,  which  was  essential 
to  the  exercise  of  his  Jurisdiction,  his  order 
was  an  absolute  nullity.  This  view  has  been 
pressed  upon  the  court  by  counsel  for  appel- 
lants, both  In  oral  argument  and  by  printed 
brief,  evidencing  diligent  and  extensive  re- 
search, but  we  do  not  think  the  proposition 
sound  in  the  application  sought  to  be  made 
of  it  here.  The  unsoundness  of  appellants' 
contention  lies  in  the  fact  that  the  Jurisdic- 
tion— that  is,  the  power  to  hear  and  deter- 
mine the  matter — does  not  depend  upon  the 
establishment  or  the  existence  of  the  fact  as 
to  the  distances  from  Anahuac  and  Wallis- 
vllle to  the  center  of  the  county.  Nor  was  It 
essential  to  the  Jurisdiction  of  the  county 
Judge  to  declare  the  result  in  favor  of  Ana- 
huac that  it  should  have  been  established 
that  Anahuac  was  within  five  miles  of  the 
center.  The  order  for  the  election  and  the 
counting  of  the  votes  were  Jurisdictional 
facts,  and,  without  these,  it  might  be  said 
that  the  county  Judge  was  without  Jurisdic- 
tion to  declare  the  result,  but  his  Jurisdiction 
to  declare  the  result  in  favor  of  Anahuac  did 
not  depend  upon  the  existence  of  facts  neces- 
sary to  a  proper  decision  of  the  question.  If 
it  were  so,  then  the  power  to  determine  the 
existence  or  not  of  the  fact  would  depend 
upon  whether  the  fact  existed.  We  cannot 
undertake  to  review  the  numerous  authori- 
ties cited  by  appellants  in  support  of  this 
view  of  the  law,  but  an  examination  of  many 
of  them  show  that  they  are  fundamentally 
inapplicable  to  the  case  here  presented. 

Appellants'  second  proposition  is  that  be- 
fore the  county  Judge  could  have  declared 
the  result  of  the  election  in  favor  of  Anahuac 
upon  a  majority  vote,  he  must  have  deter- 
mined that  Anahuac  was  within  five  miles 
of  the  geographical  center  as  designated  by 
the  land  commissioner;  that  if  he  did  not 
do  BO,  his  order  was  void,  and  -the  court 
erred  In  refusing  to  allow  appellants  to  prove 
this  fact  by  the  testimony  of  the  county 
Judge.  We  think  it  is  a  sufficient  reply  to 
this  that  a  finding  by  the  county  Judge  upon 
a  majority  vote  in  favor  of  Anahuac  that 
the  result  was  in  favor  of  Anahuac,  and  a 
Judicial  declaration  of  this  fact  necessarily 
included  a  finding  of  the  fbct  that  Anahuac 
was  within  five  miles  of  the  center  of  the 
county.  He  had  the  power  to  determine 
this  question.  It  was  necessary  that  he 
should  do  so  in  order  correctly  to  determine 
the  result  of  the  election,  and,  having  made 
the  order  which  he  could  not  properly  have 
made  unless  the  fact  existed,  he  should  not 
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not  bold  that  this  finding,  even  if  it  bad  been 
specifically  and  affirmatively  embodied  in 
the  order  was,  or  would  have  been,  conclu- 
sive upon  plaintiffs,  but  at  least  it  was  suffi- 
cient to  throw  upon  them  the  burden  of 
showing  that  the  facts  did  not  exist  which 
anthorized  the  removal  upon  a  majority 
vote,  and  this  they  did  not  even  attempt  to 
do.  Mo  evidence  was  Introduced  nor  offered 
tending  to  show  that  WalUsTille  was,  or 
that  Anahnac  was  not,  within  five  miles  of 
the  geographical  center.  Appellants'  con- 
tention rests,  not  upon  the  nonexistence  of 
the  facts,  but  upon  the  alleged  failure  of 
the  county  Judge  to  make  inquiry  and  de- 
termine their  existence,  and  to  embody  In 
bis  order  a  specific  finding  as  to  those  facts. 
What  we  have  said  disposes  of  the  second 
proposition  under  this  assignment  Wheth- 
er any  evidence  was  heard  by  the  county 
Judge  or  not,  the  declaration  of  the  result  in 
favor  of  Anahnac  necessarily  Involves  a  find- 
ing that  the  facts  necessary  to  such  result 
existed. 

We  think  It  Is  of  controlling  significance 
that  appellant^  did  not  attempt  by  evidence 
to  contradict  the  existence  of  the  facts  nec- 
essary to  anthorize  the  removal  on  a  majori- 
ty vote  in  so  far  as  such  result  depended 
upon  the  distance  of  WalllsvUle  or  Anahuac 
from  the  center  of  the  county  as  designated 
by  the  land  commissioner.  Appellants  of- 
fered testimony  to  show  that,  excluding  all 
that  part  of  Chambers  county  covered  by 
the  navigable  waters  of  Trinity  Bay,  the 
center  of  the  county  was  more  than  five 
miles  from  Anahnac,  and  also  to  show  that, 
including  this  area,  the  center  could  not  be 
located  within  the  boundaries  of  the  Mc- 
Manus  survey.  This  evidence  was  excluded 
upon  objection  of  appellees,  to  which  appel- 
lants excepted;  and  the  ruling  is  complained 
of  by  the  third  assignment  of  error.  As  to 
the  first  question  presented,  we  think  it  is 
sufficient  to  say  that  the  law  makes  no  pro- 
vision for  excluding  from  consideration  in 
determining  the  geographical  center  of  the 
county  that  part  of  the  territory  covered  by 
waters,  navigable  Or  otherwise,  of  the  bay 
which,  according  to  the  boundaries  of  the 
county,  as  fixed  by  the  Legislature,  are 
within  such  territory.  We  doubt  it  it  is 
possible  for  the  land  commissioner  to  deter- 
mine from  the  maps,  survey,  and  other  data 
in  his  office  the  area  covered  by  such  waters. 
As  to  the  second  question,  it  seems  to  have 
been  the  Intention  of  the  provision  of  the 
Constitution  and  of  the  statute  to  make  the 
certificate  of  the  land  commissioner  conclu- 
sive as  to  the  location  of  the  geographical 
center.  This  seems  to  have  been  the  view 
taken  by  the  trial  court  In  excluding  the  evl- 


defendants,  the  certified  copy  of  the  ofBclal 
map  of  Chambers  county,  and  the  testimony 
of  W.  B.  Gordor  that  Trinity  (or  Galveston) 
Bay  Is  a  body  of  navigable  water  over 
which  shipping  and  commerce  of  various 
kinds  is  carried  on. 

Under  the  third,  fourth,  and  fifth  a8si8:n- 
ments  of  error  appellants  urge  the  following 
proposition:  "A  county  seat  cannot  be  re- 
moved to  a  place  not  within  five  miles  of 
the  center  of  the  county  if  It  has  received 
less  than  two-thirds  of  the  votes  cast,  and 
although  the  county  Judge  has  declared  the 
result  In  favor  of  such  place,  and  removal 
of  county  seat  thereto  has  been  ordered  by 
the  commissioners'  court,  the  result  so  de- 
clared Is  void,  and  the  attempted  removal 
illegal,  and  proof  is  admissible  to  show  that 
such  place  is  more  than  five  miles  distant 
from  the  center  of  the  county."  We  under- 
stand appellants'  contention  under  this  prop- 
osition to  be  that  they  should  have  been  al- 
lowed to  show,  first,  where  the  center  of  the 
county  Is  located,  regardless  of  the  certifi- 
cate of  the  land  commissioner;  and,  sec- 
ond, that  Anahuac  is  not  within  five  miles 
of  such  point,  and  that.  If  such  facts  are 
shown,  the  order  of  the  county  Judge  must 
be  held  to  be  void.  The  meat  of  appellants' 
case  seems  to  be  embraced  in  this  proposi- 
tion. We  do  not  think  it  sound.  The  most 
that  can  be  said  for  appellants  upon  this 
point  is  that  they  might  have  shown  that 
Anahuac  was  not.  In  fact,  within  five  miles 
of  the  point  deslg^nated  by  the  land  commis- 
sioner as  the  geographical  center  of  the 
county — ^tbat  is,  that  the  finding  of  the 
county  Judge  necessarily  included  in  his  dec- 
laration of  the  result  was  not  conclusive  on 
this  point — but  this  fact  appellants  did  not 
attempt  to  prove.  We  are  not  inclined  to 
bold  that  the  proceedings  and  Judgment  in 
the  contest  proceeding  brought  by  parties 
other  than  plaintiffs  in  this  case  can  be  urg- 
ed as  a  bar  to  the  present  proceeding.  That 
was  a  special  proceeding  which  could  only 
be  Instituted  by  residents  of  the  county. 
Articles  1804t,  18(Hu,  Rev.  St  We  are  In- 
clined to  think  that  the  doctrine  announced 
by  the  Supreme  Court  in  Norman  v.  Thomp- 
son, m  Tex.  250,  72  S.  W.  62,  applies  to  a 
contest  of  an  election  for  the  location  of  a 
county  seat  The  contest  In  that  case  was 
of  a  local  option  election  under  a  statute 
relating  alone  to  such  elections.  After  quot- 
ing the  statute  (article  3397)  the  court  says: 
"As  used  in  the  foregoing  article,  the  term 
'election'  means  the  act  of  casting  and  re- 
ceiving the  ballots  from  the  voters,  count- 
ing the  ballots,  and  making  returns  thereof. 
State  V.  Tucker,  64  Ala.  2ia  That  is  the 
meaning  of  the  word  'election'  In  ordinary 
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usage,  and  It  must  be  bo  construed;  there 
being  nothing  In  the  law  to  suggest  that  the 
Legislature  Intended  to  use  It  In  a  different 
sense.  On  the  contrary,  wherever  the  word 
'election'  appears  in  the  acts  of  the  tiegis- 
lature  upon  this  subject,  it  seems  to  have  in 
ylew  those  things  to  be  done  on  the  day  of 
the  election  in  contradistinction  to  the  acts 
which  are  to  be  done  preparatory  to  the 
election."  It  would  appear  that  the  word 
"election,"  as  used  in  the  statute  under 
which  the  contest  of  this  county  seat  elec- 
tion was  Instituted,  was  used  In  the  same 
sense,  and.  If  so,  in  such  contest  nothing 
conld  have  been  properly  inquired  Into  ex- 
cept what  occurred  on  the  day  of  election, 
and  there  could  not  properly  have  been  ad- 
judicated in  that  case  the  Issues  presented 
In  the  present  case,  which  is  an  equitable 
action  which  can  be  prosecuted  by  any  per- 
son affected  in  his  property  rights  by  the 
levy  and  collection  of  taxes  for  payment 
of  the  expenses  alleged  to  be  about  to  be  nn- 
lawfully  Incnrred  by  reason  of  the  void  pro- 
ceedings resulting  in  the  removal  of  the 
county  seat  We  think,  however,  that  it  is 
immaterial  to  the  decision  of  this  case, 
whether  or  not  appellants  are  bound  by  the 
Judgment  in  the  contested  election  case.  If 
that  proceeding  had  never  been  instituted, 
still  they  have  failed  to  show  any  ground 
for  declaring  the  order  of  removal  void.  It 
may  be  remarked  here,  however,  that  it  was 
made  one  of  the  grounds  of  the  contest  that 
Anahuac  was  more  than  five  miles  from 
the  geographical  center  of  the  county,  which 
was  decided  against  contestants.  It  was 
held  by  this  conrt  (Wallls  v.  WUllams,  su- 
pra) that  the  burden  of  proof  on  this  issue 
was  upon  contestants,  but  it  was  also  held 
that  the  evidence  snbmltted  In  that  case  was 
sufficient  to  establish  that  Anahuac  was 
within  five  miles  of  the  center. 

The  uncontradicted  evidence  shows  that 
what  is  laid  down  on  a  plat,  made  out  and 
recorded  before  the  election  was  ordered  or 
field,  as  the  Wilcox  addition  to  the  town 
Anahuac,  Is,  In  fact,  a  part  of  what  has 
been  known  as  the  town  of  Anahuac  for 
40  years  or  more.  It  is  at  this  place, 
-spoken  of  as  Wilcox  addition,  that  the  com- 
missioners' court  propose  to  erect  the  court- 
house and  jail.  The  uncontradicted  evi- 
dence shows  that  the  post  office,  school, 
boat  landing,  business  houses,  and,  in  fact, 
what  may  be  called  the  town  of  Anahuac; 
has  always  been,  and  is  now,  located  on 
what  is  now  this  Wilcox  addition,  which  has 
been  known  as  "Anahuac."  This  testimony 
Is  undisputed,  and  goes  back  to  a  period  be- 
fore the  cavil  War.  It  leaves  no  room  for 
'doubt  or  question  that  this  is  the  place  to 
which  the  voters  intended  that  the  court- 
bouse  should  be  removed. 

There  is  no  merit  in  the  seventh  and 
^hth    assignments    of  error,  raising   the 


question,  of  the  right  of  the  commissioners 
to  place  the  court  and  jail  on  this  "Wilcox 
addition."  None  of  the  assignments  of  er- 
ror or  the  various  propositions  thereunder 
present  any  grounds  for  reversal;  and  the 
judgment  is  affirmed. 
Affirmed. 


TEXAS  k  P.  RT.  CO.  et  al.  v.  RANKIN. 

(Court  of  CHvil  Appeals  of  Texas.     April  22, 
1909.) 

1.  Cabbiebs  (i  230*)  —  Cabbiaqs  ot  Livk 
Stock  —  OoNnxcnno  Cabbiebs  —  Bob- 

DBN  OF  PBOOF  —  iNBTBUCnONB. 

In  an  action  against  three  connecting  rail- 
road companies  to  recover  damages  to  a  car  load 
of  native  cattle  not  subject  to  quarantine  regu- 
lations, diverted  to  and  delayed  at  quarantine 
pens,  the  court  instructed  that,  if  the  jury  found 
that  the  initial  carrier  delivered  the  cattle  to 
the  intermediate  carrier  "in  the  usual  and  cus- 
tomary manner  for  the  delivery  of  native  cat- 
tle," the  burden  of  proof  w«a  on  the  inter- 
mediate carrier  to  show  by  a  preponderance  of 
the  evidence  that  it  in  turn  delivered  the  cattle 
to  tlie  deliveriDg  carrier  "in  the  usual  and  cus- 
tomary manner  for  delivering  native  cattle." 
Held,  that  the  Instruction  was  erroneons,  as  the 
burden  was  upon  plaintifF  throughout  the  trial 
notwithstanding  the  prima  facie  case  made  by 
plaintiff;  sudi  prima  facie  case  not  creating  a 
presumption  of  negligence. 

[M.  Note.— For  other  cases,  see  Carriers, 
Cent.  Dig.  S{  961,  962;    Dec.  Dig.  {  230.*] 

2.  NBOUOENCB  ({   121*)— BUBDEN  o»  Pboof— 

Rule  as  to  Shiftiro  of  Bubden. 

The  rule  that  where  a  plaintiff,  on  whom  is 
cast  the  burden  of  affirmatively  showing  negli- 
gence^ has  shown  such  a  state  of  facts  as  legally 
constitutes  a  prima  facie  case,  defendant  is  then 
required  to  rebut  the  prima  facie  case  or  be  cast 
in  judgment,  does  not  mean  that  such  prima 
facie  case  creates  a  presumption  of  negligence  on 
the  part  of  defendant. 

[Ed.  Note.— For  other  cases,  see  Negligence, 
Cent  Dig.  gi  221,  225;   Dec.  Dig.  g  121.*] 

3.  Cabbiebs  (|  228*)  —  Cabbiaob  of  Live 
Stock  —  Actions  Aoainst  Oonnectino 
Cabbiebs  —  Instbuctions. 

In  an  action  against  connecting  carriers 
for  injuries  caused  b;  delivering  the  cattle  at 
the  wrong  place,  an  instruction  Uiat  the  burden 
of  proof  is  upon  the  Initial  carrier  to  show 
by  a  preponderance  of  testimony  that  it  deliv- 
ered the  cattle  to  the  consignee  at  their  destina- 
tion was  error,  as  the  burden  of  proof  was  on 
plaintiff  to  show  the  negligence  of  the  carriers. 
[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  {  968;  Dec.  Dig.  {  228.*] 

Appeal  from  Midland  County  CoUrt;  Chas. 
Oibbs,  Judge. 

Action  by  F.  B.  Rankin  against  the  Texas 
k  Pacific  Railway  Company  and  others. 
Judgment  for  defendant  Missouri,  Kansas 
&  Texas  Railway  Company  and  against  the 
other  defendants,  and  they  appeal.  Affirm- 
ed as  to  the  Missouri,  Kansas  &  Texas  Rail- 
way Company,  and  reversed  and  remanded 
as  to  the  other  defendants. 

H.  C.  Hughes  and  Ed.  W.  Smith,  for  ap- 
pellants.   A.  S.  Hawkins,  for  appellee. 
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IMVY,  J.  The  suit  was  brought  against 
the  three  railroad  companies  for  alleged 
damages  to  a  shipment  of  two  cars  of  steer 
cattle  and  cme  car  of  calves  from  Midland, 
Tex.,  to  Kansas  City,  Mo.  It  was  claimed 
by  the  appellee:  That  he  directed  the  Tex- 
as &  Pacific  Hallway  Company  In  shipping 
the  cattle  from  Midland,  Tex.,  to  bill  the 
steer  cattle  to  Kansas  City,  Mo.,  and  the 
calves  to  Ft  Worth,  Tex.;  that  the  said 
company  negligently  disregarded  said  bUl- 
Ing  Instructions  and  diverted  one  car  of  the 
steer  cattle  to  Ft  Worth  and  shipped  the 
other  car  of  steer  cattle  and  the  cv  of 
calves  to  ECansas  City,  Mo.;  that  the  car  of 
steer  cattle  diverted  to  Ft  Worth  were 
"native"  cattle  and  not  subject  to  quaran- 
tine regulations,  and  were  so  billed  and 
known'  by  appellants,  and,  after  being  neg- 
ligently delayed  at  E^.  Worth  for  two  days, 
were  by  the  appellants  finally  carried  to 
Kansas  City,  Mo.,  and  there  negligently  un- 
loaded In  "quarantine  pens,"  which  fact 
lessened  their  value  on  the  market 

The  appellant  the  Missouri,  Kansas  &  Tex- 
as Railway  Company  of  Texas  complains  of 
the  following  portion  of  the  court's  charge 
to  the  Jury:  "If  you  find  that  the  Texas  & 
Pacific  Railway  Company  delivered  said 
steers  to  the  Missouri,  Kansas  &  Texas  Rail- 
way Company  of  Texas  In  the  usual  and 
customary  manner  for  the  delivery  of  'na- 
tive' cattle,  then  the  burden  of  proof  la  on 
the  Missouri,  Kansas  &  Texas  Railway  Com- 
pany of  Texas  to  show  by  a  preponderance 
of  the  evidence  that  it  in  turn  delivered 
said  steers  to  the  Missouri,  Kansas  &  Tex- 
as Railway  Company  In  the  usual  and  cus- 
tomary manner  for  delivering  'native'  cat- 
tle to  said  Missouri,  Kansas  &  Texas  Rail- 
way Company,  and  upon  all  other  questions 
the  burden  of  proof  is  upon  the  plaintiff  to 
show  by  a  preponderance  of  evidence  his 
right  to  recover."  The  effect  of  the  charge 
was  to  tell  the  jury  that.  If  the  Missouri, 
Kansas  &  Texas  Railway  Company  of  Tex- 
as did  not  prove  "by  a  preponderance  of 
the  evidence"  that  it  had  delivered  the  cat- 
tle "In  the  usual  and  customary  manner  for 
delivering  'native'  cattle"  to  its  next  suc- 
ceeding carrier,  a  verdict  should  be  return- 
ed against  it  We  think  this  was  error  in 
the  case.  The  suit  was  one  founded  on  neg- 
ligence, and  the  burden  was  upon  the  ap- 
pellee throughout  the  progress  of  the  trial 
to  prove  the  facts  constituting  the  negli- 
gence alleged;  and  to  require  the  appellant 
to  prove  "by  a  preponderance  of  the  evi- 
dence" that  it  was  not  negligent  in  the  re- 
spect charged  was  more  onerous  than  au- 
thorized by  the  rules  of  law,  and  misleading 
to  the  jury.  The  very  question  of  negligence 
in  Issue  before  the  jury  was  that  of  causing 
"native"  cattle  not  subject  to  quarantine  to 
be  wrongfully  placed  in  "quarantine  pens," 
thereby  causing  damages  to  appellee.  Ap- 
pellee argues,  in  effect,  in  support  of  the 


charge  given,  that  when  the  cattle  were 
shown  to  have  been  received  by  the  initial 
carrier  in  good  condition  and  healthy,  and 
were  delivered  at  destination  by  connecting 
carriers  in  bad  ccMidition  as  diseased  or 
"quarantine"  cattle.  It  devidved  the  duty 
on  the  appellant  to  explain  or  justify  the 
injury.  Under  such  proof,  as  stated  by  ap- 
pellee, it  would  be  true  as  a  legal'  conten- 
tlwi  that  there  was  then  devolved  upon  the 
appellant  the  duty,  in  the  sense  of  belag 
required  to  offer  evidence,  in  order  to  escape 
liability  to  rebut  the  prima  fade  case  thus 
cast  on  it  by  the  proof  of  appellee.  Such 
facts  stated  by  the  appellee  would  only  be 
prima  facie  evidence,  and  not  a  presumption 
of  law,  that  appellant  caused  the  particular 
injury  complained  of.  It  la  a  rule  of  evi- 
dence, for  the  guidance  of  the  parties  in  of- 
fering  proof  in  a  case  and  for  the  court  and 
not  the  jury,  that,  where  a  plaintiff  on 
whom  is  cast  the  burden  of  affirmatively 
showing  the  particular  negligence  alleged 
has  shown  such  a  state  of  facts  as  legally 
constitutes  a  prima  facie  case,  the  defend- 
ant is  then  required  to  rebut  or  controvert 
the  prima  facie  case  by  evidence;  other- 
wise he  will  be  cast  in  the  judgment  As 
said  by  the  court  in  Clark  v.  Hills,  67  Tex. 
at  page  149,  2  S.  W.  at  page  861:  "That  a' 
party  does  not  shift  to  his  adversary  the 
burden  of  proof  by  making  out  a  prima 
fade  case  is  clear  from  what  we  have  said, 
and  is  a  well-settled  principle."  As  said  in 
the  case  of  Heinemann  v.  Heard,  62  N.  Y. 
455:  "During  the  progress  of  a  trial  it  often 
happens  that  a  party  gives  evidence  tending 
to  establish  his  allegation,  sufficient  it  may 
be  to  establish  a  prima  fade  case,  and  it  is 
sometimes  said  that  the  burden  of  proof  Is 
then  shifted.  All  that  la  meant  by  this  is 
that  there  is  a  necessity  of  evidence  to  an- 
swer the  prima  facie  case,  or  it  will  prevail. 
But  then  the  burden  ot  maintaining  the  af- 
firmative of  the  issue  involved  in  the  action 
is  upon  the  party  alleging  the  fact  which 
constitutes  the  issue,  and  this  burden  re- 
mains throughout  the  triaL"  The  antbori- 
ties  cited  by  the  appellee  in  referring  to  the 
burden  of  proof  do  not  undertake  to  lay 
down  the  rule  that  it  is  proper  to  instruct 
the  jury,  or  that  they  should  be  instructed, 
that  when  a  prima  facie  case  is  made  out  by 
the  plaintiff  the  burden  is  then  shifted  to 
defendant  to  rebut  same;  but  the  cases  un- 
dertake merely  to  state  or  announce  a  rule 
of  evidence  governing  the  burden  of  proof. 
It  is  not  within  the  provincie  ot  the  court 
to  80  charge  the  jury  on  this  rule  of  evi- 
dence as  being  on  the  weight  of  evidence. 
The  appellant  the  Texas  &  Padflc  Rail- 
way Company  complains  of  the  court's 
charge  in  instructing  the  Jury  that  "the 
burden  of  proof  Is  upon  the  Texas  &  Padflc 
Railway  Company  to  snow  by  a  preponder- 
ance of  testimony  that  it  delivered  the  calves 
in  question  in  this  suit  to  the  consignees  at 
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their  destination.**  TUs  was  error.  la  «r> 
der  to  recover  on  the  contract  of  Bhipm«Dt 
It  was  essential  for  the  appellee,  in  order 
to  make  out  a  case  of  liability,  to  show  that 
there  was  a  breach  of  the  contract  Even 
if  the  appellant  cotild  be  held  to  be  an  insur- 
er by  reason  of  diversion  of  shipping  route, 
which  we  do  not  undertake  to  say  one  way 
or  the  other,  the  breach  of  the  contract  to 
deliver  would  still  have  to  be  proven  by  ap- 
pellee. 

There  are  other  assignments  of  error  bas- 
ed on  the  sufficiency  of  the  evidence,  which 
we  think  would  require  a  reversal  of  the 
case;  but  as  the  questions  may  not  be  pre- 
sented or  arise  on  another  trial,  and  in  view 
of  the  disposition  made  of  the  appeal,  we 
do  not  undertake  to  rule  upon  the  same. 

A  judgment  was  rendered  in  favor  of  the 
Missouri,  Kansas  St  Texas  Railway  Compa- 
ny, and  they  appear  and  ask  an  affirmance 
of  the  same  la  their  favor,  which  is  accord- 
ingly done.  The  case  as  to  the  Texas  & 
Pacific  Railway  Company  and  the  Missouri, 
Kansas  &  Texas  Railway  Company  of  Tex- 
as is  ordered  reversed  and  remanded  for 
another  trial. 


MT.  MARION  COAL  MINING  CO.  v.  HOLT 
et  al.t 

(Court  of  Civil  Appeals  of  Texas.     March  13, 
1909.     Rehearing  Denied  April  17,  1909.) 

1.  Masteb  and  Sebvant  (I  217*)— ASBUicp- 
TiON  or  Risk. 

An  employ^  who  knows  of  the  negligent 
act  of  his  employer,  and  who  appreciates  the 
danger  arising  therefrom,  assumes  the  risks  of 
the  situation. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  M  574-600;  Dec  Dig.  t 
217.*] 

2.  Mastes  and  Sebvakt  (t  217*)— AssuitP- 
noK  or  Risk. 

A  mine  operator  failed  to  construct  an  ap- 
pliance to  prevent  water  cars  from  being  push- 
ed into  a  shaft  An  employ^  engaged  in  empty- 
ing the  water  cars  was  killed  by  falling  into  the 
sliaft  He  had  worked  around  the  mouth  of 
the  shaft  for  a  number  <^  months,  and  he  knew 
that  there  was  no  appliance  to  prevent  cars 
from  falling  into  the  shaft  if  pushed  therein 
in  the  absence  of  the  cage.  There  was  nothing 
to  show  that  it  was  the  duty  of  the  operators 
of  the  cage  not  to  remove  it  while  tlie  employ^ 
was  emp^ng  the  water  can.  The  absence  of 
the  cage  was  apparent  to  the  employ^  if  he  paid 
any  attention.  Beli,  that  the  employ^  assumed 
the  risk  as  a  matter  of  law. 

[Hid.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  {I  674t-€00;  Dec.  Dig.  § 
217.*] 

a  Dkath  (i  76*)  —  AcnoNB  roB  Death  — 
Pboximatk     Cause  —  Evidbrob  —  Sum- 

CIXNCT. 

Where  the  evidence  in  an  action  for  negli- 
gent death  did  not  show  the  proximate  cause 
of  the  accident,  but  left  the  same  open  to  con- 
jecture, there  could  be  no  recovery. 

[Ed.  Note.— For  other  cases,  see  Death,  Cent 
Dig.  i  M ;   Dec.  Dig.  i  76.*] 


Appeal  from  District  Court,  Palo  Pinto 
County;  W.  J.  Oxford,  Judge. 

Action  by  Mrs.  Ella  Holt  and  others 
against  the  Mt  Marion  Coal  Mining  Com- 
pany. From  a  judgment  for  plaintiffs,  de- 
fendant appeals.    Reversed  and  rendered. 

John  W.  Wray,  for  appellant  W.  P.  Olbbs, 
A.  Stevenson,  and  E.  B.  Ritchie,  (or  appel- 
lees. 

CONNER,  C.  3.  Appellee  Mrs.  Ella  Holt 
is  the  surviving  wife,  and  the  remaining  ap- 
pellees are  the  surviving  children,  of  James 
Holt,  who  on  about  April  30,  1901,  fell  into 
one  of  appellant's  mining  shafts,  and  as  a 
result  thereof  was  killed.  They  recovered  a 
judgment  in  the  sum  of  $4,500,  from  which 
this  appeal  has  been  prosecuted. 

Substantially  the  only  question  presented 
to  us  is  the  sufficiency  of  the  evidence  to  au- 
thorize the  submission  of  the  case  to  the 
jury.  Appellees  thus  state  the  evidence  up- 
on which  the  judgment  rests: 

"The  shaft  of  defendant's  mine  was  divid- 
ed into  two  compartments  by  a  heavy  wooden 
partition;  each  being  about  6x8  feet  in  size. 
There  were  two  landings  al>ove  the  surface, 
one  at  the  ground  and  one  above,  called  the 
tipple;  the  latter  being  15  or  18  feet  above 
the  former.  At  the  top  landing  or  tipple, 
the  coal,  slate,  eta,  were  dumped,  and  at  the 
ground  or  lower  landing  the  water  was 
dumped.  The  mouth  of  the  shaft  at  the 
ground  landing  was  fenced  on  three  sides; 
the  side  where  the  water  cars  were  taken 
off  being  open,  and  the  fence  being  of  pickets 
1  by  4  in  size  and  about  4  feet  high.  There 
were  large  pillars  around  the  mouth  of  the 
shaft  supporting  the  tipple,  etc.,  above ;  also, 
guides  at  the  sides  of  the  shaft  for  holding 
the  cage  in  position.  The  cages  were  4-10  by 
6-1,  and  consisted  of  a  floor  and  top,  the  lat- 
ter made  of  a  solid  flat  sheet  of  iron,  the 
floor  and  top  being  connected  by  iron  rods  at 
the  four  comers  of  the  cage.  And  the  roof 
is  a  little  smaller  than  the  floor,  is  flat,  and 
is  about  61^  feet  from  the  floor.  Witnesses 
Poole  and  Warren  estimated  that  the  roof 
was  7  or  8  feet  above  the  floor.  There  was 
nothing  visible  about  the  cage  when  standing 
at  the  landing  except  the  floor  and  the  top, 
or  bonnet  At  tbe  ground  landing  tbere  was 
a  flat  sheet,  made  of  iron,  some  12x15  feet  or 
more  in  dimensions,  on  which  was  a  track 
corresponding  to  the  track  on  the  cage.  Ac- 
cording to  the  witness  Warren,  the  box  of  the 
water  car  was  about  6  feet  long  and  3  feet 
deep,  and  the  cars  about  3%  or  4  feet  high, 
were  built  of  2-inch  stuff  and  were  heavy, 
especially  when  wet  and  soggy.  Witness 
Brookline  testified  that  the  trucks  of  the  cars 
were  12  inches  in  diameter,  and  that  the  cars 
were  22  inches  deep,  making  a  total  height 
of  28  inches.  Witness  Poole  testified  that  he- 
had  made  some  of  the  cars,,  and  that  they  were 
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about  5  feet  longr  and  24  or  25  Inches  deep 
and  about  3  feet  from  the  ground,  and  weigh- 
ed 400  or  500  pounds.  Witness  Warren' testi- 
fied that  It  was  his  understanding  that  the 
boss  had  assigned  to  Holt  the  duty  of  empty- 
ing the  water  cars  on  the  day  he  was  killed. 
It  was  some  time  In  the  afternoon  when  he 
fell  into  the  shaft  He  had  no  regular  line 
of  duty,  but  did  whatever  was  assigned  to 
him  to  do.  Brookllne  testified  that  Holt's 
duties  at  the  time  of  his  death  were  to  take 
off  the  water  and  slate  cars  and  dump  them. 
The  slate  cars  were  dumped  at  the  upper 
landing  or  tipple.  Witness  Oeyer  testified 
that  he  was  the  father-in-law  of  Holt,  that 
Holt  had  been  at  work  at  appelant's  mine 
more  than  a  year,  and  that  he  had  never 
seen  him  pulling  off  water  cars  at  any  time 
during  that  period. 

"At  the  time  Holt  was  killed,  there  were 
no  bars  or  gates  guarding  the  entrance  to 
the  month  of  the  shaft  Witness  Poole  testi- 
fied, among  other  things,  as  follows:  'Some 
two  or  three  montlis  before  Holt  was  killed, 
I  had  a  conversation  with  Mr.  Whlttsell,  the 
superintendent  about  the  matter  of  putting 
up  some  protection  there.  We  were  working 
seven  days  in  the  week  then,  and  I  asked 
him  one  Sunday  morning  if  he  could  not  pro- 
vide some  way  to  get  gates  there  at  the  open- 
ing where  the  cars  were  handled,  for  the 
protection  of  the  people  who  worked  about 
the  mouth  of  the  shaft  He  told  me  that  aft- 
er we  got  to  the  coal  he  would  fix  it  so  that 
nothing  would  fall  in.  We  were  then  within 
eight  or  ten  feet  of  the  coal.  At  the  time  of 
Holt's  death.  If  there  was  any  protection  or 
gate  there  to  keep  anything  f]fom  going  into 
the  shaft  I  don't  know  it  There  was  a  pro- 
tection put  up  there  after  Holt  fell  in.  I  do 
not  remember  how  long  after  Holt's  death, 
but  it  was  only  a  few  days.'  Witness  Geyer 
testified  that  between  Monday  and  Friday 
following  Holt's  death  a  bar  was  placed,  at 
the  entrance  of  the  shaft  Witness  Walter 
Warren,  weighing  clerk  for  appellant  at  the 
time,  testified  that  there  were  bars  at  the  en- 
trance of  the  shaft  to  prevent  the  cars  from 
running  back  into  the  shaft  when  the  cage 
was  not  in  position,  but  did  not  know  wheth- 
er they  were  there  the  day  Holt  was  killed 
or  not  and  that  when  the  bar  was  in  position 
nothing  could  go  into  the  shaft  a  car  nor 
anytliing  else.  Witness  Brookllne,  mine  fore- 
man of  appellant  at  the  time,  testified,  in  sub- 
stance, to  the  same  facts ;  also,  that  the  men 
had  orders  to  close  the  gate  every  time  they 
pull  a  car  oS  the  cage,  even  if  the  car  is  off 
only  for  a  moment  Following  the  death  of 
Holt  marks  were  found  on  the  flat  sheet 
where  the  accident  occurred  that  appeared 
to  have  been  made  by  Holt  trying  to  bold 
back  the  car  which  was  precipitated  Into  the 
shaft  Witness  Poole  testified  that  they  com- 
menced about  4^  feet  from  the  shaft  and 
ended  about  three  feet  from  it  Holt  wore 
heavy  miner's  shoes  with  heavy  roundhead- 


ed  tacks  in  them.  James  Holt  testifled  that 
he  examined  the  landing,  etc.,  about  three 
hours  after  Holt's  death,  and  that  the  surface 
was  slick  and  wet  and  looked  slippery.  In 
returning  the  water  car  to  the  cage.  Holt  er 
any  one  doing  that  work,  would  push  the  car, 
and  would  be  more  or  less  In  a  stooping  posi- 
tion, and  in  pushing  the  car  back  to  the  shaft 
it  would  be  between  him  and  the  opening. 
Witness  Poole  further  testified  as  follows: 
'It  would  be  owing  to  what  kind  of  a  start 
a  man  gave  the  car,  as  to  how  much  force 
it  would  take  to  stop  it  in  returning  to  the 
cage.  If  he  pushed  it  fast  he  would  have 
to  hang  on  to  it  pretty  hard  to  stop  it  It  has 
considerable  weight  and  would  be  hard  to 
hold.  I  am  not  sure  about  the  track  of  this 
water  car,  but  I  think  it  was  on  a  level  all 
the  way  from  the  landing  to  the  dumping 
place.  I  have  sometimes  used  considerable 
effort  to  stop  the  car.'  Further,  that  be  had 
handled  the  water  cars  himself  when  not  do- 
ing other  work,  and  that  at  the  time  of  the 
trial  the  company  was  not  using  the  cars, 
but  was  using  pumps  instead." 

After  careful  consideration  we  feel  con- 
strained to  sustain  appellant's  first  assign- 
ment of  error,  complaining  of  the  court's  re- 
fusal to  give  to  the  Jury  a  special  requested 
instruction  to  find  for  appellant  The  only 
negligence  alleged  that  has  any  support  what- 
ever In  the  evidence  is  the  "failure  of  the 
defendant  to  construct  a  good  and  safe  ap- 
pliance or  stops  to  prevent  said  water  car 
from  being  pushed  Into  said  shaft"  Assum- 
ing this  to  constitute  negligence,  the  absence 
of  such  "appliance  or  stops"  must  have  been 
perfectly  obvious  to  the  deceased.  The  evi- 
dence is  undisputed  that  he  had  worked 
around  the  mouth  of  the  shaft  a  number  of 
months,  and,  if  he  never  before  was  engaged 
in  emptying  water  cars,  be  must  have  known, 
without  greater  experience  than  the  day  had 
afforded  him,  of  the  weight  of  the  water  car, 
the  condition  of  the  platform  upon  which 
it  was  operated  at  the  surface,  the  fac{  that 
there  were  no  stops,  and  that  the  car  would 
inevitably  fall  into  the  mouth  of  the  shaft 
if  pushed  therein  in  the  absence  of  the  cag& 
There  is  nothing  in  the  evidence  indicatins 
that  it  was  the  duty  of  those  operating  the 
cage  not  to  remove  it  while  the  deceased 
was  emptying  the  water  car,  and  its  absence, 
with  any  degree  of  attention,  must  have  been 
apparent  to  James  Holt  before  the  car  fell. 
Indeed,  actual  knowledge  of  the  absence  of 
the  cage  Is  indicated  by  the  hobnail  marks 
on  the  fiat  iron  sheet  at  the  mouth  of  the 
shaft  The  dangers  arising  out  of  this  situ- 
ation. It  seems  to  us,  were  such  as  were  ap- 
parent to  any  person  of  sound  mind  acting 
with  due  care,  and  of  the  experience  the  de- 
ceased was  shown  to  have.  So  that  we  are 
forced  to  the  conclusion  that  we  must  at- 
tribute to  James  Holt  not  only  a  knowledge 
of  the  facts  relied  upon  as  establishing  negli- 
gence on  appellant's  part  but  also  knowledge 
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of  the  dangers  arlBtng  therefrom.  Hence, 
nnder  a  loDg  line  of  decisions,  he  assumed 
the  risks  of  the  situation  so  known  to  him, 
and  appellees  are  without  right  of  recovery. 
See  Klutts  v.  Gibson  Bros.,  87  Tex.  Civ.  App. 
216,  83  S.  W.  404 ;  Smith  t.  Armour,-  S7  Tex. 
Civ.  App.  633,  84  S.  W.  676;  Bryan  v.  Intr. 
Ry.  (Tex.  Civ.  App.)  90  S.  W.  696;  T.  &  P. 
Ry.  V.  Bradford,  66  Tex.  732,  2  S.  W.  695, 
59  Am.  Rep.  689;  Railway  v.  Somers,  78 
Tex.  441,  14  S.  W.  779;  Lake  v.  Furnace 
Co.  (a  a  A.)  160  red.  892;  Nat  Biscuit  Co. 
T.  Nolan,  138  Fed.  12,  70  C.  C.  A.  436;  RaU- 
way  Co.  V.  Barton  (Tex.  Civ.  App.)  116  S.  W. 
368;  Railway  v.  Hynson  (Tex.)  100  8.  W. 
930;  Ramm  v.  Railway  (Tex.  CIt.  App.)  92 
S.  W.  427,  428. 

In  addition  to  what  we  have  above  said, 
It  is  by  no  means  clear  from  the  evidence 
that  want  of  stops  for  the  water  cars  had 
any  causal  connection  with  James  Holt's 
death.  The  fact  that  he  fell  Into  the  shaft 
was  not  a  necessary  sequence  of  the  car's 
falL  If  he  was  In  the  exercise  of  ordinary 
care  for  his  own  safety,  as  we  must  attribute 
to  him,  certainly  he  would  have  let  the  car 
go  and  saved  himself.  There  Is  nothing  In 
the  evidence  to  Indicate  that  he  was  In  front 
of  the  car,  and  thereby  thrown  in.  It  may 
have  been  that*  without  observing  the  ab- 
sence of  the  cage,  he  gave  the  car  considera- 
ble momentum,  that  some  part  of  his  cloth- 
ing caught  ui)on  some  projection  of  the  car, 
and  that  he  was  thus  dragged  to  bis  death. 
Or  It  may  have  been  that  the  deceased  did 
not  observe  the  absence  of  the  cage  until 
the  car  was  near  the  mouth  of  the  shaft,  and 
that  In  his  effort  to  prevent  the  car  from  fall- 
ing he  slipped  and  fell  In  after  It  But  no 
person  seems  to  have  seen  James  Holt  Im- 
mediately preceding  his  fall,  or  to  know  Just 
what  he  was  doing,  or  how  the  unfortunate 
occurrence  hapiwned,  so  that  It  can  only  be 
conjectured,  and  the  case  on  the  issue  of 
proximate  cause  seems  to  fall  within  the  prin- 
ciple applied  by  our  Supreme  Court  In  the 
case  of  the  Tex.  &  Pac.  Ry.  v.  Shoemaker, 
98  Tex.  451,  84  S.  W.  1049. 

On  the  whole  we  conclude  that  the  court 
should  have  given  the  peremptory  Instruc- 
tion requested,  and  that  the  Judgment  must 
be  reversed  and  here  rendered  for  appellant 


KOBTHSRN   TBXAS    TRACTION    CO.    v. 
HUNT. 

(Court  of  Civil  Appeals  of  Texas.  March  18, 
1909.     Rehearing  Denied  April  10,   1909.) 

1.  TBIAI.  (}  260*)  —  iNSTBUCnONS  —  REFUSAL 
TO  GiVK  iNSTBUCnONB  COVKBKD  BT  CHABOE 
GiVEH. 

It  is  not  error  to  refuse  a  requested  diarge 
embraced  in  the  charge  given. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
DiK.  tl  651-659;    Dec.  Dig.  |  260.«] 


2.  Stbxxt  Railboads  (f  118*)— Coixision*— 
iNsmtncTioNS. 

An  instruction,  in  an  action  for  injuries 
la  a  collision  with  a  street  car,  authoriiing  a 
verdict  for  defendant  on  plaintiff's  act  in  driv- 
ing suddenly  in  front  of  the  car  proximately 
contributing  to  the  injury,  whether  the  act  was 
negligently  done  or  not,  was  properly  refused. 
[Ed.  Note.— For  other  cases,  see  Street  Rail- 
roads, Cent.  Dig.  {  268;   Dec.  Dig.  3  118.*] 

3.  Stbebt  Raiuboads  ((  118*)— Collisions— 
irstbdcnons — confobmitt  to  issues. 

Where,  in  an  action  for  injuries  in  a  street 
car  collision,  defendant  limited  the  issue  of 
contributonr  negligence  to  plaintiffs  act  in  driv- 
ixis  suddenly  in  front  of  the  approaching  car 
without  looking  or  listening,  an  instruction 
sulnnitting  the  phase  of  contributory  negligence 
l>ecause  of  plain  tiffs  failure  to  look  or  listen 
for  an  approaching  car  after  he  went  on  the 
track  was  properly  refused. 

[Ed.  Note.— For  other  cases,  see  Street  Rail- 
roads, Cent  Dig.  U  268,  269;  Dec.  Dig.  i 
118.*] 

4.  Stbekt  Railboads  (|  118*)— Collisions— 
inbtbuotions — confobmitt  to  pleadings. 

In  an  action  for  injuries  in  a  collision  with 
a  street  car,  a  petition,  which  alleges  that  plain- 
tiff was  traveling  to  nis  home  and  was  riding 
on  the  track  or  partly  thereon,  and  an  answer, 
which  alleges  that  plaintiff  was  proceeding 
along  the  street  near  to  the  track,  are  sufficient 
to  authorize  an  Instruction  submitting  the  ques- 
tion of  plaintiff's  driving  in  close  proximity  to 
the  track. 

[Ed.  Note.— For  other  cases,  see  Street  Rail- 
roads, Dec  Dig.  t  118.*] 

5.  Afpeai,  and  Ebbob  ({   742*)— ASSIONHENT 
or  Ebbob— RxviBW. 

An  assignment  that  the  court  erred  in  giv- 
ing a  charge  because  of  the  alwence  of  evidence 
on  which  to  luise  it,  not  followed  by  any  state- 
ment of  the  evidence,  may  t>e  disregarded  on  ap* 
peal. 

[Ed.  Note.— For  other  cases,  sea  Appeal  and 
Error,  Dec.  Dig.  I  742.*] 

6.  Stbkkt  Railboads  ({  118*)— Collisions— 
Inbtbuotions. 

Where,  in  an  action  for  injuries  in  a  col- 
lision with  a  street  car,  defendant  pleaded  and 
proved  that  plaintiff  was  euilty  of  contributory 
negligence  in  driving  suddenly  in  front  of  the 
approaching  car,  an  instruction  authorizing  a 
verdict  for  plaintiff  on  the  issue  of  contributory 
negligence,  if  he  at  and  just  before  the  hap- 
pening of  the  accident  was  in  the  exercise  of 
ordinary  care,  referred  to  the  act  of  his  driv- 
ing suddenly  in  front  of  the  moving  car  and 
was  justified  by  the  pleadings  and  evidence. 

[Ed.  Note.— For  other  cases,  see  Street  Rail- 
roads, Cent  Dig.  ^  268;    Dec  Dig.  {  11&*] 

7.  Btbeet  Railboads  (I  98*)— Usb  or  STBBirta 
BT  Pkdebtbians— Cabb  Requiksd. 

A  person  need  not  always  look  and  listen 
for  approaching  cars  before  going  on  a  street 
railroad  track,  though  in  a  given  case  ordinary 
care  may  require  the  exercise  of  such  diligence; 
bat  the  measure  of  ordinary  care  may  be  sat- 
isfied by  the  exercise  of  either  the  sense  of 
hearing  or  sighL 

[Ed.  Note.— For  other  cases,  see  Street  Rail- 
roa;ds.  Cent.  Dig.  f  208;   Dec  Dig.  {  98.*] 

8.  Stbket  Railboads  (|  111*)— Collisions— 
Petition— Evidence. 

A  petition,  in  an  action  for  injuries  in  a 
collision  with  a  street  car,  which  alleged  that 
the  car  was  being  propelled  at  the  rate  of  15 
miles  per  hour  in  violation  of  a  city  ordinance 
forbidding  a  greater  speed  than  seven  miles  an 
hour,  was  sufficient,  in  the  absence  of  an  ex- 
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An  instruction,  in  an  action  for  personal 
injnriea,  authoritins  a  receveir  of  such  enm  as 
the  jury  l>elteTed  to  be  a  fair  and  reasonable 
compensation  for  plaintilFs  injuries,  and  that 
the  JUI7  in  determining  the  reasonable  com- 
pensation might  consider  the  impairment,  if 
any,  plaintiff  woald  suffer  in  the  future,  in  the 
use  of  his  arm  injured  in  the  accident  complain- 
ed of,  correctly  charged  on  the  measure  of  dam- 
ages, in  the  absence  of  any  requested  charge  on 
the  subject 

[Ed.  Note.— For  other  cases,  see  Damages, 
Cent.  Dig.  |8  548-653 ;   Dec.  Dig.  {  216.*] 

Appeal  from  District  Ck>urt,  Tarrant  Coun- 
ty; W.  T.  Simmons,  Judge. 

Action  by  Pbineas  W.  Hunt  against  the 
Nortbem  Texas  Traction  Company.  From  a 
Jndgment  for  plaintiff,  defendant  appeals. 
Affirmed. 

Capps,  Cantey,  Hanger  &  Short,  for  appel- 
lant   McLean  &  Carlock,  for  appellee. 

SPEER,  J.  Appellee  recovered  Judgment 
against  appellant  for  personal  injuries  receiv- 
ed by  being  run  over  by  one  of  appellant's 
street  cars  in  the  city  of  Ft  Worth,  to  re- 
vise errors  In  which  Judgment  this  appeal  Is 
prosecuted. 

The  grounds  of  negligence  alleged  and  sub- 
mitted were  that  the  defendant  company  was 
operating  Its  car  at  a  speed  in  excess  of  the 
speed  allowed  by  an  ordinance  of  the  city  of 
Ft  Worth,  and  that  Its  operatives  were  neg- 
ligent In  not  keeping  a  lookout  to  discover 
the  plaintiff  and  warn  him  of  the  approach 
of  the  car  from  bis  rear.  In  addition  to  the 
general  issue,  tbe  defendant  pleaded  that 
plaintiff  was  guilty  of  contributory  negligence 
In  turning  suddenly  and  sharply  Immediate- 
ly In  front  of  Its  moving  car  without  look- 
ing or  listening  for  Its  approach.  It  is  well 
to  note  the  following  paragraphs  of  the 
court's  charge,  since  objections  are  lodged 
against  them,  or  they  support  the  trial  court's 
rulings  In  refusing  requested  charges: 

"(6)  Or  If  you  should  find  and  believe  from 
the  evidence  that  the  plaintiff  was  driving 
with  bis  horse  and  a  buggy  south  on  St 
Louis  avenue  upon  or  In  close  proximity  to 
defendant's  track  on  said  street  on  the  occa- 
sion of  said  accident  and  that  the  defend- 
ant's motorman  In  charge  of  one  of  its  mov- 
ing cars  approached  the  plaintiff  from  his 
rear  and  failed  to  keep  proper  and  sufficient 
lookout  for  persons  who  might  be  using  said 
street  as  tbe  plaintiff  then  was,  and  failed  to 
give  sufficient  warning  of  the  approach  of 
said  car  (if  you  should  find  he  did  so  fail  to 
do  In  the  respects  last  mentioned),  and  If  you 
further  find  that  such  act  or  omission,  If 
any,  on  the  part  of  the  said  defendant's  mo- 
torman, was  negligence  under  tbe  circumstan- 


defendant  under  other  Instructions  herein 
given  you." 

"(Q  If  you  believe  from  the  evidence  tbat 
the  plaintiff,  without  looking  or  listening  for 
an  approaching  car  from  behind,  drove  sud- 
denly on  the  track  In  front  of  said  car  and 
was  guilty  of  negligence  In  so  doing  (if  you 
believe  he  did  so  act),  and  tbat  sudi  negli- 
gence, if  any,  on  bis  part  proximately  con- 
tributed to  cause  said  accident  to  occur, 
then  you  will  find  for  the  defendant  without 
regard  to  any  other  issue  In  tbe  case. 

"(9)  If,  on  tbe  other  band,  yon  believe  the 
plaintiff  at  the  time  or  Just  before  said  ac- 
cident happened  did  look  or  listen  for  an  ap- 
proaching car  and  did  not  drive  sudd^ly 
In  front  of  said  car  and  was  not  guilty  of 
negligence  in  these  respects,  and  If  yon  fur- 
ther believe  that  plaintiff  at  and  Just  before 
the  happening  of  said  accident  was  in  the  ex- 
ercise of  ordinary  care,  then  you  will  find 
against  tbe  defendant  on  Its  plea  of  contribu- 
tory negligence  of  tbe  plaintiff." 

Appellant's  first  assignment  of  error  is 
overruled  because  the  requested  charge  on 
which  It  is  based  was  sufficiently  embraced  in 
the  charge  already  quoted,  and  because,  for 
another  reason,  that  It  authorized  a  verdict 
for  the  defendant  If  tbe  plalntifTs  act  in  driv- 
ing suddenly  In  front  of  defendant's  car 
proximately  contributed  to  bis  Injury,  wheth- 
er such  act  was  negligently  done  or  not 

Tbe  second  and  third  assignments  are  over- 
ruled because  tbe  phase  of  contributory  neg- 
ligence therein  sought  to  be  submitted  was 
not  raised  by  the  pleadings  in  tbe  case,  tbe 
appellant  having  limited  tbat  issue  to  tbe 
act  of  appellee  in  driving  suddenly  In  front 
of  its  moving  car  without  looking  or  listen- 
ing. It  is  nowhere  alleged  that  appellee  was 
guilty  of  negligence  after  be  went  on  appel- 
lant's track  in  falling  to  look  or  listen  for  an 
approaching  car. 

Complaint  is  made  of  the  sixth  paragraph 
of  tbe  charge  above  quoted  because  it  is  said 
it  was  error  to  submit  the  question  of  appel- 
lee's driving  in  close  proximity  to  the  track 
when  be  had  not  pleaded  such  a  case.  Appel- 
lee's allegations  on  this  point  were  "tbat 
plaintiff  was  traveling  south  to  his  home  and 
was  riding  in  bis  buggy  as  aforesaid  on  tbe 
track  of  said  street  railway,  or  partly  on 
tbe  same."  But  If  this  be  not  sufficient  of  it- 
self to  authorize  tbe  charge,  the  api)eilant  it- 
self nevertheless  did  plead  "that  plaintiff 
was  proceeding  south  along  said  St  Louis 
avenue  near  to  the  tracks  of  this  defendant 
on  said  street"  etc.  A  buggy  so  near  to  the 
tracks  of  a  street  car  company  as  to  be 
struck  by  one  of  its  cars,  as  appellee's  was.  Is 
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evidently  In  dose  proximity  to  the  track,  and 
the  Issue  was  therefore  fully  raised  by  the 
pleadings  and  evidence. 

Appellant  next  Insists  that  the  court  erred 
In  the  ninth  paragraph  of  his  charge  In  an- 
tborlzing  a  verdict  against  It  upon  the  Issue 
of  appellee's  contributory  negligence  U  he  at 
and  Just  before  the  happening  of  the  accident 
was  In  the  exercise  of  ordinary  care;  there 
being  no  evidence,  so  It  contends,  upon  wbldi 
to  base  such  a  charge.  We  would  be  Justi- 
fied In  disregarding  this  assignment,  seeing 
that  It  is  not  followed  by  any  statement  of 
the  evidence  from  the  record;  but  to  consider 
It  involves  us  In  no  difficulty,  because  appel- 
lant's Interpretation  of  the  charge  Is  entirely 
too  restricted.  The  time  during  which  the 
charge  requires  appellee  to  have  been  In  the 
exercise  of  ordinary  care  evidently  refers  to 
the  act  of  his  driving  suddenly  in  front  of 
appellant's  moving  car,  as  the  Issue  was 
pleaded  by  appellant,  and,  as  thus  interpret- 
ed, the  charge  finds  ample  support  both  in 
the  pleadings  and  the  evidence.  Nor  can  we 
say  the  charge  Is  erroneous  in  permitting  a 
verdict  In  favor  of  appellee  tf  he  looked  or 
listened.  Instead  of  having  required  him  to 
look  and  listen.  We  know  of  no  law,  either 
statutory  or  otherwise,  that  requires  a  per- 
son to  look  and  listen  for  approaching  cars 
beton  going  upon  a  street  railway  track.  In 
a  given  case  ordinary  care  might  require  the 
exercise  of  such  diligence^  but,  again,  the 
measure  of  ordinary  care  might  be  satisfied 
fey  the  exercise  of  either  the  sense  of  hear- 
ing or  seeing.  It  is  a  question  of  fact  and 
not  of  law  at  all. 

There  was  no  error  In  permitting  appellee 
to  Introduce  In  evidence  the  ordinance  of  the 
dty  of  Ft  Worth  relating  to  the  speed  of 
street  cars,  since  the  general  allegation  of 
appellee's  petition  that  appellant's  street  car 
was  being  propelled  at  the  rate  of  15  miles 
per  hour,  In  violation  of  the  ordinance  of  the 
dty  of  Ft  Worth,  which  forbids  and  makes 
penal  the  running  at  a  greater  rate  than  sev- 
en miles  per  hour  within  the  corporate  limits 
of  said  dty,  was  suffldent,  especially  in  the 
absence  of  an  exception. 

Neither  do  we  find  any  fault  with  the 
charge  of  the  court  as  to  the  measure  of  dam- 
ages. It  merely  authorized  a  recovery  of 
soch  sum  of  money  as  the  Jury  might  believe 
to  be  "a  fair  and  reasonable  compensation" 
for  appellee's  injuries.  We  fall  to  see  bow 
any  barm  could  come  to  appellant  by  the 
court's  tdling  the  Jury  that  In  determining 
this  reasonable  compensation  they  might 
take  into  consideration  the  Impairment,  If 
any,  appellee  would  suffer  In  the  future  In 
the  use  of  his  arm.  Tills  In  no  wise  violates 
the  prlndple  announced  In  F.  W.  &  D.  C.  Ry. 
Co.  V.  Morrison,  93  Tex.  527,  66  S.  W.  745, 
as  we  understand  that  dedsion.  Abstractly, 
reasonable  compensation  is  the  rule  of  dam- 
ages in  all  cases  and  can  never  be  affirmative- 


ly erroneous ;  but,  if  the  measure  ts  not  suf- 
ficiently definite,  the  omission  in  the  charge 
should  be  supplied  by  a  requested  instruc- 
tion. 

We  find  no  error  in  the  Jndgment,  and  it  la, 
accordingly,  affirmed. 


TBXAS  ft  PACIFIC  COAL  CO.  v.  KOWSI- 

KOWSIKI. 

(Court  of  Civil  Appeals   of  Texas.     Feb.   18, 

1909.    Rehearing  Denied  March  13,  1909.) 

1.  Neolioehcb  (g  186*)— Question  fob  Juet. 

Where  the  cause  of  injury  is  under  the 
management  of  the  defendant  or  his  servants, 
and  Uie  accident  is  such  as  in  the  ordinary 
course  of  things  does  not  happen  if  proper 
care  is  used,  it  affords  reasonable  evidence  that 
the  accident  arose  from  want  of  care,  and  the 
question  of  negligence  should  be  submitted  to 
the  Jury. 

UOi,  Note— For  other  cases,  see  Negligence, 
Cent  Dig.  i  803 :   Dec.  Dig.  ^  136.*] 

2.  Masteb    1.MD    Sebvart    (I    286*)— IHJXTBIXS 

TO   Sebvant— Question  fob  Jubt— Nboli- 

OKNCB  ON  Pabt  or  Mastbk. 

Bvidence,  in  an  action  for  the  death  of  a 
trapper  by  the  derailment  of  coal  cars  in  de- 
fendant's mine,  held  sufficient  to  make  defend- 
ant's negligence  a  question  for  the  jury. 

[E3d.  Note. — For  other  cases,  see  Master  and 
Servant  Cent  Dig.  {  1026 ;   Dec  Dig.  g  286.*] 

3.  Appeal  and  JEIbbob  (g  1068*)— Habmixss 
Ebbob— Instbuctions. 

A  charge  authorizing  the  Jury  to  allow  a 
father  such  sum  for  the  death  of  his  minor 
son  as  would  fairly  compensate  him  for  the  pe- 
cuniary loss  sustained,  though  technically  erro- 
neous as  placing  no  limitation  as  to  the  period 
of  time  for  which  recovery  could  be  had  for 
loss  of  services,  was  not  prejudicial  to  defend- 
ant, where  no  special  charge  on  the  subject 
was  requested,  and  the  son's  wages  up  to  the 
time  of  his  maturity  could  not  have  been  less 
than  the  amount  of  the  verdict. 

[EA.  Note. — For  other  cases,  see  Appeal  and 
Horror,  Cent  Dig.  |  4228;   Dec.  Dig.  f  1068.*] 

Appeal  from  District  Court,  Palo  Pinto 
County;  W.  J.  Oxford,  Judge. 

Action  by  Frank  Kowsikowsikl  against 
the  Texas  &  Pacific  Coal  Company.  From  a 
Judgment  for  plaintiff,  defendant  appeals. 
Affirmed. 

John  W.  Wray,  for  appellant  W.  P. 
Gibbs  and  B.  B.  Ritchie,  for  appellee. 

CONNER,  a  J.  Appellee  Instituted  tbls 
suit  against  appellant  In  the  district  court 
of  Palo  Pinto  county,  Tex.,  on  the  22d  day 
of  October,  1907,  alleging  that  appellant  was 
operating  a  coal  mine  in  Palo  Pinto  county, 
that  his  son  was  injured  by  derailment  of 
coal  cars  caused  by  a  defective  switch,  from 
which  he  died,  that  he  was  16  years  of  age 
at  the  time,  and  contributed  to  the  support 
of  the  family,  etc.,  claiming  damages  in  the 
sum  of  $10,000.  Appellant  answered:  (1) 
By  general  denial;  (2)  that  plaintiff  hired 
his  son  to  appellant  to  perform  the  very 
duties  he  was  engaged  in  at  the  time  of  his 
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death;  (3>  that  In  the  performance  of  bis 
duties  the  decedent  gave  the  signal  for  the 
motorman  going  north  to  come;  (4)  that  the 
derailing  of  the  motor,  resulting  In  the  ac- 
cident, was  caused  by  the  negligence  of  the 
decedent  In  not  properly  setting  the  switch; 
(3)  that,  if  there  was  any  defect  In  the 
switch.  It  was  the  duty  of  the  decedent  to 
give  immediate  notice,  In  which  be  failed. 
On  the  trial  of  the  cause,  the  Jury  found 
for  the  plaintiff  and  assessed  his  damages  at 
$600,  for  which  a  Judgment  was  rendered. 
The  principal  question  pressed  upon  us  In 
appellant's  behalf  is  whether  under  the  evi- 
dence the  court  should  have  peremptorily 
instructed  the  Jury  in  appellant's  favor  as  It 
requested.  It  is  insisted  that  "the  evidence 
totally  failed  to  .establish  negligence  on  the 
part  of  appellant"  The  deceased  was  en- 
gaged as  a  trapper  In  one  of  appellant's  coal 
mines  at  Tburber.  The  coal  as  mined  was 
loaded  on  cars  drawn  by  an  electric  motor 
operated  by  a  motorman  along  lateral  tun- 
nels, and  thence  along  main  tunnels  which 
terminated  at  the  hoisting  point,  where  the 
loaded  cars  were  taken  to  the  surface,  un- 
loaded, and  returned.  The  deceased  was 
employed  in  the  north  main  enti7,  which 
extends  north  and  south.  From  this  main 
entry  along  each  side  there  were  a  number 
of  lateral  tunnels,  and  it  was  the  duty  of 
deceased,  who  was  but  about  16  years  old, 
among  other  things,  to  observe  approaching 
trains,  to  arrange  the  switches  to  and  from 
the  laterals,  and  see  that  no  train  from  a 
lateral  was  allowed  to  enter  the  main  tun- 
nel while  a  train  on  the  main  tunnel  was 
running  or  about  to  nm  to  or  from  the 
hoisting  point  The  switches  were  con- 
structed of  adjustable  iron  points  some  18 
inches  or  2  feet  long,  fastened  at  the  larger 
end  on  the  Inner  sides  of  the  main  track  by 
a  rod  or  spike  driven  into  the  wooden  cross- 
ties.  The  points  were  loose  and  adjusted  to 
the  rails,  working  on  the  rod  or  spike  as  a 
pivot,  by  the  hand  of  the  trapper  so  as  to 
keep  the  main  track  clear  or  to  admit  of  an 
entrance  from  the  laterals,  as  the  occasion 
should  require.  At  the  time  in  question, 
the  deceased  was  at  the  Junction  of  the 
main  entry  and  the  third  lateral  tunnel  on 
the  west.  On  the  lateral  track  a  train  of 
coal  cars  bad  approached  and  stopped  with- 
in about  six  feet  of  the  main  track.  At  the 
southern  terminus  of  the  main  entry,  some 
800  or  400  feet  away,  a  train  of  coal  cars 
was  starting  for  the  hoisting  point  The  de- 
ceased was  observed  doing  something  with 
the  switch  point  that  was  adjustable  to  the 
east  rail  of  the  main  track.  It  must  have 
been  defective  or  out  of  oeAer  in  some  way, 
as  the  deceased,  after  pounding  or  striking 
upon  it  several  times  with  a  rock  or  some- 
thing, picked  it  up  and  dropped  it  In  the 
middle  of  the  track,  then  hurriedly  turned 
to  the  west,  and  endeavored  to  do  some- 
thing, not  shown  by  the  evidence,  with  the 


west  switch  point,  when,  to  avoid  the  ap- 
proaching train  from  the  south,  be  Jumped 
to  the  west  at  or  near  the  front  of  the  motor 
car  standing  on  the  lateral.  He  would  thus 
have  escaped  injury,  but  for  the  fact  that 
the  train  on  the  main  line  was  derailed  at 
this  point,  and  the  deceased  was  caught  be- 
tween the  two  motors  and  so  Injured  tbat 
be  died.  The  evidence  falls  to  show  affirm- 
atlTdy  what.  If  anything,  was  wrong  with 
the  west  switch  point,  or  how  long  the  east 
swltdi  point  had  been  out  of  order,  or 
whether  report  of  any  defect  had  ever  been 
made  to  the  mine  boss  whose  duty  It  was  to 
r^alr.  It  also  falls  to  so  show  the  speed  of 
the  train  on  the  main  track,  save  tbat  tbe 
only  eyewitness  who  testified  said:  "He 
come  pretty  quick."  Nor  does  it  affirmative- 
ly appear  whether  the  deceased  gave  any 
signal,  or  whether  the  train  on  the  main 
track  gave  any  warning  of  its  approach. 

We  are  of  opinion  that  the  case  on  the 
merits  is  one  falling  within  tbe  rule  applied 
in  Washington  ▼.  M.,  K.  &  T.  By.  Co.,  90 
Tex.  314,  38  S.  W.  764.  The  rule  as  quoted 
and  approved  in  the  case  referred  to  Is 
that:  "Where  the  particular  thing  causing 
the  injury  has  been  shown  to  be  under  the 
management  of  the  defendant,  or  his  serv- 
ants, and  the  accident  is  such  as  In  the  or- 
dinary course  of  things  does  not  happen  if 
those  who  have  the  management  use  proper 
care,  It  affords  reasonable  evidence,  in  tbe 
absence  of  explanation,  that  the  accident 
arose  from  want  of  care."  There  can  he  no 
pretense  that  tbe  derailment  of  appellant's 
train  was  such  as  would  happen  in  the  or- 
dinary course  of  mining  operations.  It  was 
clearly  within  appellant's  power,  if  true,  to 
have  shown  that  the  speed  of  tbe  approach- 
ing train  was  no  greater  than  usual,  and 
hence  could  not  have  reasonably  been  ex- 
pected to  result  in  or  contribute  to  the  acci- 
dent If  warning  of  the  approaching  train 
was  given  by  the  operating  motorman,  or  it 
deceased  saw  or  heard  it  in  time  to  have 
given  an  answering  stop  signal,  the  motor- 
man,  or  some  other  one  or  more  of  appel- 
lant's employes  tbat  the  evidence  shows 
were  present,  could  doubtless  have  so  testi- 
fied. If,  in  fact,  tbe  defect  in  the  east 
switch  point  bad  nothing  to  do  with  the  de- 
railment, as  appellant  contends,  it  could 
and  should  have  been  made  plain.  The  evi- 
dence tends  to  show  tbat,  in  order  for  the 
main  track  to  be  clear,  it  was  necessary  to 
have  the  switch  point  pressed  away  from 
the  east  rail,  and  the  west  switch  point 
pressed  closely  to  the  west  rail.  Appellant 
made  no  effort  to  show  that  the  switch 
points  were  so  in  position,  and  hence  that 
the  deceased  was  unnecessarily  trying  to  ad- 
just them.  We  cannot  assume  that  he  was 
acting  without  ordinary  care  beyond  the 
scope  of  his  duty.  Nor  did  appellant  offer 
any  witness  to  show  the  actual  condition  of 
the  west  switch  point  before  or  after  the 
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accident  Appellant's  contention  that  It 
was  without  defect  or  want  of  repair  rests 
alone  upon  a  mere  failure  In  the  eridence  to 
show  otherwise.  So  with  every  other  ma- 
teria] contention  made  by  appellant  Tttey 
all,  save  when  not  refuted  by  evidence  tend- 
ing to  show  otherwise,  rest  upon  mere  In- 
ferences or  upon  mere  silence  on  the  sub- 
ject. So  that  on  the  whole  we  think  the  evi- 
dence 'on  the  issue  of  appellant's  liability  re- 
quired the  submission  of  the  case  to  the 
Jury,  and  that  in  the  .absence  of  explanation, 
as  in  many  particulars  they  are,  the  circum- 
stances are  sufficient  to  sustain  the  verdict 
and  Judgement. 

The  only  further  contention  Is  that  the 
court  erred  in  giving  the  following  charge 
on  the  measure  of  damages:  "If,  under  the 
law  as  herein  given  you  and  the  evidence 
submitted  to  yon,  you  should  find  for  the 
plaintiff,  you  will  allow  him  such  a  sum  of 
money,  paid  now,  as  will  fairly  compensate 
him  for  the  pecuniary  loss  he  has  sustained 
In  the  death  of  the  said  Mike  Kowslkowsi- 
kl."  It  Is  Insisted  that  the  charge  is  errone- 
ous in  that  It  placed  "no  limitation  as  to  the 
period  of  time  for  which  the  plaintiff  was 
entitled  to  recover  for  the  loss  of  services 
of  the  deceased."  If  it  be  admitted  that 
the  diarge  quoted  Is  technically  erroneous, 
as  under  some  circumstances  It  undoubtedly 
would  be,  we  yet  think  It  without  prejudice 
In  this  case.  Appellant  requested  no  spe- 
cial charge  on  the  subject,  and  it  is  undis- 
puted that  the  deceased  boy  was  but  16  years 
old  at  the  time  of  his  death.  It  is  also  fur- 
ther admitted  that  he  had  been  receiving 
$1.13  a  day,  which  was  placed  to  the  credit 
of  appellant,  with  whom  the  deceased  was 
living.  So  that  appellant  as  the  father,  was 
undoubtedly  entitled  to  recover,  if  entitled 
to  recover  anything,  the  wages  of  his  son 
up  to  the  time  of  his  maturity,  some  four 
or  five  years  hence,  the  present  value  of 
which.  In  the  natural  order  of  events,  and 
without  reference  to  prospect  of  Increase  in 
wages,  could  not  have  been  less  than  the 
amount  of  the  verdict  and  Judgment  in  this 
case. 

We  conclude  that  the  Judgment  should  be 
affirmed. 


FT.  WORTH  MGHT  4  POWER  COMPANY 

et  «1.  V.  MOORE. 
(Court   of   Civil    Appeals   of  Texas.     April   8, 

1909.    On  Rehearing,  April  2&,  1909.) 
1.  Masteb  and  Sebvant  (§  217*)— INJTJBT  lo 

KMFI.0T£— ASSXTMFTIOM    OF    RiSK. 

An  experienced  line  man  in  the  employ  of 
ft  telephone  company  injured,  while  climbing 
one  of  its  poles,  by  placing  one  hand  on  a  mes- 
senger wire,  which  he  knew  to  be  grounded,  and 
the  other  one  on  an  iron  step,  in  contact  with 
which,  as  he  conld  have  seen,  was  an  electric 
light  wile  of  the  city,  which  at  such  time  should 
have  been  dead,  but  which  was  charged  through 


contact,  at  a  distance,  with  the  wire  of  a  third 
company,  owing  to  its  negligence,  assumed  the 
risk  from  the  .negligence  of  the  telephone  com- 
pany in  not  keeping  the  city  wire  away  from 
the  step,  it  being  the  rule  with  such  electricians 
to  deal  with  each  wire  as  if  it  were  charged, 
and  he,  though  ignorant  of  the  presence  of 
electricity  in  the  city  wire,  having  equal  facility 
with  his  master  for  knowing  thereof. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  Sg  574^600;  Dec.  Dig.  S 
217.*] 

On  Rehearing. 

2.  Appbai.  and  Ebbob  (S  754*)— Assignment 
OF  Ebbob  —  NECESsriY  —  Reformation  of 
Judgment. 

Though  on  the  verdict  plaintiff  had  a  right 
to  a  judgment  against  botn  defendants,  joint- 
ly and  severally,  for  all  the  damages  awarded, 
^et  he,  not  having  complained  below  of  Its  be- 
ing for  part  only  of  the  damages  against  one 
defendant,  and  for  the  balance  against  the  other, 
may  not,  on  the  judgment  being  reversed  as  to 
one  defendant,  have  it  reformed  so  as  to  be 
for  the  full  amount  against  the  other  defendant, 
which,  though  perfecting  appeal  and  filing  as- 
signments of  error  below,  filed  no  brief  in  the 
appellate  court 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Dec.  Dig.  g  754.*] 

Appeal  from  District  Court  Tarrant  Coun- 
ty; M.  B.  Smith,  Judge. 

Action  by  John  Moore  agdlnst  the  Ft 
Worth  Light  &  Power  Company  and  others. 
Judgment  for  plaintiff  against  the  South- 
western Telegraph  &  Telephone  Company  and 
the  Ft  Worth  Light  &  Power  Company,  each 
of  which  perfected  an  appea!!;  that  of  the 
Telegraph  and  Telephone  Company  alone  be- 
ing prosecuted.  Reversed  aa  to  the  Tele- 
graph &  Telephone  Company. 

A.  P.  Wozencraft  William  D.  Williams, 
and  D.  A.  Frank,  for  appellants.  McLean  & 
Carlock,  for  appellee. 

HODOES,  J.  John  Moore,  plaintiff  In  the 
court  below,  filed  this  suit  In  the  district 
court  of  Tarrant  county  against  the  Ft. 
Worth  Light  &  Power  Company,  the  South- 
western Telegraph  &  Telephone  Company, 
and  the  city  of  Ft  Worth,  claiming  damages 
In  the  sum  of  $2S,000  for  personal  Injuries 
alleged  to  have  been  sustained  by  him  in 
July,  1907,  while  in  the  service  of  the  South- 
western Telegraph  &  Telephone  Company, 
and  occasioned  by  certain  concurrent  acts  of 
negligence  on  the  part  of  all  the  defendants. 
The  trial  resulted  in  a  verdict  In  favor  of 
the  appellee  for  the  sum  of  $4,000,  which 
the  Jury  apportioned  as  follows :  Three  thou- 
sand dollars  against  the  appellant  Southwest- 
em  Telegraph  &  Telephone  Company,  and  $1,- 
000  against  the  Ft  Worth  Light  &  Power 
Company.  Separate  appeal  bonds  were  exe- 
cuted by  each  of  these  defendants,  and  as- 
signments of  error  filed  In  the  trial  court; 
but  the  telephone  company  alone  has  filed 
briefs  In  this  court 

The  issue  upon  which  we  think  this  case 
should   be  disposed  of   Is  presented   in   the 
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first  asslgiunent  of  error,  In  which  the  suffl- 
clency  of  the  evidence  to  snataln  the  verdict 
and  judgment  Is  questioned.  It  Is  claimed  by 
the  appellant  telephone  company  that  the 
testimony  of  the  appeUee  as  to  the  conditions 
under  which  the  accident  occurred  discloses 
a  situation  showing  that  be  assumed  the 
risk  of  the  danger  he  encountered,  and  the 
consequent  Injuries  therefrom.  The  testi- 
mony shows  that  on  the  morning  of  July  19, 
1907,  the  appellee  and  another  employe  of 
the  telephone  company  were  sent  out  to  put 
In  a  telephone  near  where  this  Injury  occur- 
red. After  they  had  ascertained  that  the  oc- 
cupants of  the  premises  wanted  the  tele- 
phone, the  appellee,  of  his  own  accord,  be- 
gan to  ascend  one  of  the  telephone  poles,  for 
the  purpose  of  making  an  Inspection  la  con- 
nection with  the  work  In  which  he  was  then 
engaged.  This  pole  stood  near  the  crossing 
of  one  of  the  streets  In  the  city  of  Ft  Worth. 
There  were  many  telephone  wires  running 
east  and  west  strung  to  this  pole.  Iron 
spikes  were  driven  Into  the  north  and  south 
sides  of  the  pole  for  use  In  climbing  It  The 
city  of  rt  Worth  had  two  wires  on  the  same 
side  of  the  same  street  also  running  east 
and  west  The  city  wires  were  suspended 
from  city  poles,  but  were  not  attached  to 
the  telephone  pole.  Thdy  hung  about  25  feet 
above  the  ground  and  below  the  telephone 
wires,  one  of  the  city  wires  passing  on  the 
north  side  of  the  telephone  pole,  and  the  oth- 
er on  the  south  side.  A  few  Inches  outside 
of  the  city  wires,  and  at  the  same  level,  two 
light  and  power  wires,  which  did  not  belong 
to  the  defendant  light  and  power  company, 
also  straddled  the  telephone  pole,  running 
parallel  with  the  city  wlre&  These  light  and 
power  wires  were  suspended  from  the  same 
pole  which  carried  the  city  wires,  but  were 
not  attached  to  the  telephone  pole.  There 
was  testimony  from  which  the  Jury  were 
Justified  In  concluding  that  the  city  wire  on 
the  north  side  of  the  telephone  pole  was  in 
contact  with  one  of  the  iron  steps  about  25 
feet  above  the  ground,  and  that  this  contact 
had  existed  for  some  time  before  the  acci- 
dent, though  how  long  it  Is  not  clear.  The 
appellee  ascended  the  telephone  pole  till  he 
got  about  25  feet  from  the  ground,  and  had 
to  swing  himself  partially  to  the  south  side 
In  order  to  avoid  contact  with  the  city's  north 
wire;  the  wire  on  the  south  side  of  the 
pole  being  farther  off  than  on  the  other,  and 
more  easily  permitting  the  passage  of  his 
body  without  contact 

In  detailing  the  circumstances  immediately 
attending  the  accident  the  appellee  testified : 
"I  was  going  up  this  pole  to  test  a  pair  of 
wires  to  connect  this  phone  that  we  were 
going  to  put  In.  When  this  occurred  I  had 
not  reached  the  place  where  I  was  going  to 
do  the  work.  I  was  Just  ordinarily  like  a 
man  climbing  a  pole — one  foot  up,  reaching 
up  with  my  hand,  you  know,  and  climbing 
up.  It  was  the  right  hand  that  I  think  came 
in  contact  with  tb*  live  wire,  and  the  left 


hand  was  down  about  18  Inches  on  the  next 
step  below  on  the  opposite  side,  against  a 
messenger  wire,  the  support  of  the  cable — It 
Is  a  heavy  wire  to  hold  up  one  of  those  ca- 
bles, which  Is  connected  with  the  ground — 
and  it  was  my  right  hand  that  grasped  the 
other  side  or  the  opposite  side.  With  my 
left  hand  I  had  hold  of  a  step  also,  but 
this  messenger  wire  was  tied  around  the 
pole  just  above  this  step.  I  was  holding  to 
those  steps  to  climb  the  pole.  Those  were 
the  steps  that  were  provided  for  that  pur- 
pose. I  didn't  succeed  In  grasping  the  step 
with  my  right  hand  before  I  was  shocked. 
I  could  not  tell  bow  I  caught  the  wire,  for 
just  as  I  saw  I  had  touched,  you  know — and 
that  noise — and  that  is  the  last  thing  I  re- 
member. I  don't  know  whether  I  grasped  it 
or  what  I  done.  I  just  reached  up,  and  as 
I  reached  up  I  laid  my  hand  on  the  step. 
This  noise — I  heard  something  like  a  bug 
passing  my  ear,  and  I  fell.  •  •  •  I  didn't 
know  there  was  any  wire  resting  upon  that 
step  at  alL  In  climbing  the  pole  those  wires 
that  were  banging  -  there — there  were  four 
of  them,  two  on  each  side  of  the  pole — I 
was  going  up  and  faced  toward  the  pole  this 
way,  and  the  wire  on  this  side  lay  up  near 
the  pole.  Those  two  and  the  two  on  this 
side  svirung  off  f&rther  from  the  pole.  They 
were  two  of  the  city's  wires,  and  two  of  the 
electric  light  wires.  The  electric  light  wires 
of  the  power  company  was  on  the  extreme 
side.  The  city  wires  was  the  near  ones. 
One  city  wire  was  on  this  side,  and  one  on 
this  side ;  and  those  on  this  side  of  the  pole 
were  swung  off  something  like  a  foot  or 
more,  while  this  lay  up  close  to  the  pole,  tol- 
erably close,  something  like  three  or  four 
Inches.  I  could  see  that  from  the  ground  be- 
fore I  went  to  ascend  the  pole.  Naturally, 
a  man  climbing  a  pole,  where  there  are  steps 
that  way  on  one  side  of  the  pole^  he  will 
throw  himself  around  and  swing  and  reach 
that  way  In  order  to  put  himself  up  between 
the  wires  In  the  most  space  where  he  will 
keep  himself  as  clear  as  much  as  posslbieb 
and  that  Is  the  way  I  was ;  that  was  my  po- 
sition In  going  up  this  poI&  When  I  went 
to  pass  up  between  the  wires  I  swung  myself 
around  to  the  south  side  of  the  pole,  and  for 
that  reason  I  could  not  see  the  st^  around 
here  where  I  taken  hold.  •  •  •  The 
messenger  wire  that  the  cable  Is  on  has  got 
a  connection  to  the  g^round,  but  It  goes  on 
probably  a  half  mile  before  it  gets  to  it  and 
before  it  gets  to  the  ofiSce  It  has  several  con- 
nections to  the  ground.  These  connections 
are  made  to  the  ground  all  along.  When  I 
had  hold  of  this  step  where  the  messenger 
wire  was  put  just  above  It  my  finger  went 
against  this  messenger  which  was  connected 
with  the  ground;  that  was  my  left  hand. 
My  right  hand  went  up  and  taken  hold  of 
this  step,  with  this  city  Incandescent  wire 
lying  against  or  which  was  lying  against 
the  wire.    The  step  I  put  my  rl^t  hand  on 
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was  on  the  north  aide  of  the  pole,  and  the 
other  one  was  on  the  sonth  side.  The  Citi- 
zens' wire  was  something  like  IS  or  18  Inches 
away  from  the  pole  on  each  side." 

The  evidence  from  other  sources  tended 
to  show  that  the  dty  wire  was  In  contact 
with  the  iron  step  on  the  north  side  of  the 
pole,  and  that  the  Insnlatlon  on  that  wire 
had  worn  oft  at  the  point  of  contact,  and 
thus  permitted  a  current  from  It  to  be  com- 
mimlcated  to  the  step.  It  was  also  shown 
that  the  city  did  not  use  its  wires  during  the 
daytime,  bnt  only  for  purposes  of  illumina- 
tion at  night,  and  on  this  particular  occasion 
the  current  for  that  purpose  from  the  city's 
plant  had  been  shut  off,  and  there  was  no 
danger  from  contact  with  tills  wire,  unless 
charged  from  some  other  and  unauthorized 
source.  Those  city  wires  were  therefore 
during  the  daytime  supposed  to  be  harmless, 
unless  accidentally  charged.  There  was  tes- 
timony to  show  that  on  the  day  of  this  acci- 
dent, and  also  the  day  previous,  there  was 
a  contact  between  a  wire  of  the  Ft  Worth 
Light  &  Power  Company  and  this  city  wire, 
some  distance  away  from  where  this  injury 
occurred.  It  resulted  from  the  wire  of  the 
Ft  Worth  Light  &  Power  Company  dropping 
from  its  fastening  and  lying  across  the  city 
wire.  The  fall  was  caused  by  a  wooden  pin 
supporting  a  glass  insulator  rotting  and  giv- 
ing way.  In  this  way.  It  is  claimed  by  the 
appellee,  a  current  was  communicated  to 
the  city's  wire,  and  this  was  the  cause  of  the 
shock  received  by  him  at  the  time,  and  caus- 
ed him  to  fall. 

As  to  his  knowledge  of  the  conditions  ex- 
isting at  the  time  he  was  injured,  and  his 
duties  under  the  circumstances,  we  gather 
the  following  from  appellee's  testimony :  He 
was  a  man  of  mature  years,  and  an  experi- 
enced lineman;  had  been  in  the  business 
about  nine  years,  and  was  thoroughly  fa- 
miliar with  all  of  the  duties  and  responsi- 
bilities Incident  to  the  capacity  In  which  he 
was  then  employed ;  had  previously  been  an 
inspector,  but  was  not  then  working  as  such. 
He  was  also  fully  acquainted  with  the  sys- 
tem of  wires  among  which  he  was  called  up- 
on to  work  upon  this  occasion,  and  knew  the 
conditions  existing  at  the  point  where  be 
fell,  except  that  he  disclaims  any  actual 
knowledge  of  the  fact  that  the  city  wire  was 
in  contact  with  the  Iron  step  upon  which  he 
placed  bis  right  hand  In  climbing  the  pole. 
He  had  never  climbed  this  particular  pole 
before,  but  had  seen  others  climb  it  in  safe- 
ty, and  from  that  inferred  that  he  could 
also  climb  it  with  safety.  Before  starting 
op  the  pole  be  could,  and  did,  see  the  situa- 
tion of  the  wires  on  each  side  of  the  pole, 
except  as  to  the  contact  before  mentioned. 
He  saw  the  four  wires  which  did  not  belong 
to  the  telephone  company  swinging  loosely, 
and  several  feet  below  the  telephone  wires — 
two  on  each  side  of  the  pole  he  was  to  climb. 
He  knew  that  two  of  them  belonged  to  the 
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city,  and  the  other  two  to  the  Citizens'  Com- 
pany, as  it  Is  called.  He  also  knew  the  uses 
to  which  each  system  of  wires  was  put ;  and 
there  is  nothing  to  indicate  that  he  did  not 
further  know,  in  a  general  way,  their  respec- 
tive routes  and  connections  over  the  streets 
of  the  city.  While  be  says  be  could  not  tell 
whether  the  city  wire  was  lying  on  or 
against  the  Iron  step  when  he  was  standing 
on  the  gronnd,  he  admits  that  he  could,  and 
did,  see  that  it  was  In  very  close  proximity 
to  It 

As  to  his  duty  in  protecting  himself  against 
dangerous  places,  and  inspecting  the  situation 
in  which  he  was  called  to  work,  he  says: 
"When  I  go  out  and  repair  a  wire,  it  is  my 
duty  to  see  if  I  can  get  up  a  pole  safely  or 
not.  It  is  my  duty  to  see  that  It  is  safe  for 
me  to  climb  the  pole.  It  is,  of  course,  my 
duty,  when  I  go  out  there  to  repair  or  put  up 
a  telephone  in  the  manner  in  which  I  did  on 
this  occasion,  to  see  whether  it  is  safe  for 
me  to  climb  the  pole  or  not  It  is  my  duty, 
and  no  one  else's ;  it  is  my  own  alone.  And 
when  things  look  safe  to  me,  I  go  ahead.  It 
Is  my  duty  to  see  that  where  I  am  going  to 
work  looks  safe."  Again  he  says :  "It  is  con- 
sidered by  electricians  that  every  wire  is 
considered  charged  that  you  are  liable  to 
come  In  contact  with.  Tou  are  supposed  to 
stay  clear  of  all  of  them.  In  going  up  a  pole 
amongst  a  lot  of  telephone  or  electric  wires, 
in  most  cases  you  are  to  deal  with  each  wire 
as  if  it  were  charged  with  electricity."  He 
thus  testified,  in  response  to  the  question  as 
to  whether  or  not  he  could  see  the  wire  rest- 
ing upon  the  pin  or  step  upon  which  he  was 
to  put  his  hand:  "Well,  l  say  that  I  didn't 
see  it  I  didn't  say  that  I  could  not  have 
seen  it;  I  simply  say  that  I  didn't  see  it. 
If  I  had  climbed  up  there  and  crawled  around 
the  pole  and  looked  in  there,  I  could  have 
seen  it.  I  could  not  have  seen  it  from  where 
I  was  without  I  swung  around  the  pole.  I 
throwed  myself  around  far  enough  on  the 
south  side  of  the  pole  that  I  could  not  see  the 
step,  and  yet  that  was  a  step  which  was  im- 
mediately close  to  a  hot  wire,  but  that  is  not 
supposed  to  be  a  hot  wire.  It  is  capable  of 
carrying  a  heavy  current  and  did  carry  a 
heavy  current  when  it  was  in  use,  hilt  it  was 
supposed  to  be  a  dead  wire  in  the  daytime. 
I  regarded  it  -as  dangerous,  and  swung  out 
of  its  way.  That  is  what  I  was  trying  to  do. 
I  swung  out  of  its  way  to  keep  from  hanging 
my  clothes  or  tools  and  bothering  me  about 
climbing.  I  swung  out  of  its  way  so,  in  case 
there  was  anything  the  matter  with  it,  to 
keep  it  from  coming  in  contact  with  me  or 
hanging  on  my  tools."  Upon  the  same  sub- 
ject he  again  says:  "At  the  time  I  got  the 
shock  I  was  still  climbing  up  the  pole,  and  I 
grasped  the  step  with  my  right  hand.  The 
city's  wire  was  lying  against  that  step,  or  I 
suppose  it  was  lying  against  it  Well,  no  sup- 
pose about  it  for  it  was  against  it.  Prior  to 
the  time  I  got  the  shock  I  didnt  notice  it 
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was  lying  against  It  I  didn't  see  It  against 
It ;  but  I  knew  It  was  close  to  It,  tbougb,  or 
bound  to  be,  for  I  could  see  that  just  from 
going  np  the  pole;  but  I  was  not  afraid  to 
take  hold  of  It  The  city's  wire  was  not 
charged  in  the  daytime." 

As  to  his  knowledge  and  appreciation  of 
the  danger  of  the  situation,  he  says :  "When 
I  saw  it  hanging  there  In  that  condition  I 
knew  that  it  was  —  that  a  man  could  possi- 
bly get  hurt  from  it  Yes;  I  knew  a  man 
could  possibly  get  hurt,  unless  he  used  ordi- 
nary care  in  swinging  liimself  around  as  I 
did.  The  wires  were  not  as  close  on  the  oth- 
er side  as  on  that  side ;  they  cleared  the  pole 
something  like  a  foot  I  was  guarding  my- 
self against  coming  In  contact  with  them  on 
the  south  side.  I  was  swinging  myself 
around  here."  Again  he  says:  "When  it 
came  time  to  go  up  there  [meaning  the  pole], 
I  went  up,  notwithstanding  that  I  knew  in 
advance  that  those  wires  were  In  the  condi- 
tion that  I  had  thought  previously  was  dan- 
gerous, but  I  was  using  all  the  care  I  could  to 
keep  from  coming  in  contact  with  them.  I 
didn't  directly  undertake  by  my  own  skill  and 
care  to  avoid  a  danger  which  was  obvious, 
and  which  I  knew  before  I  undertook  to 
climb  that  pole.  I  climbed  it  because  I  seen 
those  wires  there,  and  they  looked,  clear.  I 
didn't  know  it  was  dangerous  when  I  climbed 
it  I  said  that  a  man  could  possibly  come  in 
contact  with  it  before,  and  coming  in  contact 
with  hot  wires  is  a  dangerous  thing;  and 
there  was  a  space  where  I  could  possibly 
come  In  contact  with  hot  wires.  I  went  np 
there,  and  undertaken  to  keep  myself  clear 
from  the  wire."  In  still  another  place  he 
says:  "I  knew  It  was  somewhat  dangerous 
to  an  extent  Just  from  observation  you 
could  see  that  an  accident  could  occur  there. 
The  way  I  taken  chances  on  that  was  by  see- 
ing otiier  men  go  through  the  same  place.  Of 
course  a  man  takes  chances  to  a  certain  ex- 
tent I  taken  the  chances  there  in  a  certain 
way.  That  way  was  that  I  had  seen  other 
men  ascending  the  same  pole,  and  not  get 
hurt;  and  yet  Just  from  observation,  and 
from  the  way  things  had  been  going  on,  I 
thought  it  was  safe,  as  it  liad  been  there  so 
long  to  my  knowledge.  Q.  I  didn't  ask  you 
that;  and  you  testified  awhile  ago  that  you 
thought  it  was  dangerous,  and  you  might  get 
hurt  there.  A.  I  said  that  it  looked  danger- 
ous, but  seeing  other  men  go  through  there, 
it  led  me  to  believe  it  was  safa"  Appellee 
farther  testified  that  his  left  hand  touched 
the  messenger  wire  wMch  was  grounded  some 
distance  from  that  pole  at  the  time.  His 
right  band  came  in  contact  with  the  charged 
electric  wire.  He  received  a  shock  which 
caused  him  to  fall  from  the  pole.  He  says 
that  had  he  not  made  a  closed  circuit  in  that 
way,  he  would  not  have  sustained  any  shock 
by  his  right  hand  coming  in  contact  with  the 
electric  wire.  And  he  further  says  that  he 
did  not  look  out  for  the  messenger  wire  at 


all ;  it  was  right  down  on  the  side  where  he 
was  supposed  to  take  hold. 

We  deem  it  unnecessary  to  narrate  any  of 
the  testimony  of  any  of  the  witnesses  which 
tended  to  contradict  the  statements  of  the 
appellee.  The  injuries  sustained  by  the  fall 
form  the  basis  of  the  suit.  Inasmuch  as  w» 
dispose  of  the  case  upon  the  first  assignment 
of  error,  it  will  have  to  be  done  on  the  as- 
sumption that  Ills  testimony  shows  that  he  is 
not  entitled  to  recover. 

The  acts  of  negligence  here  charged  against 
the  tel^hone  company  are  that  it  failed  to 
furnish  the  appellee  with  a  safe  place  in 
which  to  work.  Narrowed  to  a  more  specific 
detail,  it  charged  the  failure  of  the  appellant 
to  provide  some  suitable  method  for  prevent- 
ing the  electric  wires  of  the  city  from  com- 
ing in  contact  with  the  step  on  the  pole  which 
the  appellee  climbed,  and  from  which  he  fell. 
It  is  not  contended  that  the  city  wires  be- 
coming charged  with  an  electric  current  at 
this  unexpected  hoar  was  due  to  the  negli- 
gence of  this  appellant  but  this  dereliction  is 
attributed  to  the  Ft  Worth  Light  &  Power 
Company,  and  was  the  basis  for  the  Judgment 
rendered  against  that  company  in  the  trial  be- 
low. 

The  general  rule  that  the  master  owes  the 
servant  the  duty  to  exercise  ordinary  care  to 
provide  a  safe  place  in  which  to  perform  his 
labor  is  too  elementary  to  need  discussion. 
It  is  also  well  settled  that  the  servant  can- 
not recover  on  account  of  a  negligent  failure 
of  the  master  to  perform  this  duty,  when 
such  failure  is  known  to  the  servant  or  could 
have  been  ascertained  by  him  in  the  exercise 
of  that  degree  of  care  and  circumspection 
which  an  ordinarily  prudent  person  would 
use  for  his  own  safety  under  tiie  same  or  sim- 
ilar circumstances.  St  L.  S.  W.  Ry.  Co.  v. 
Hynson  (Tex.)  109  S.  W.  929;  T.  &  P.  Ry. 
Co.  V.  Bradford,  66  Tex.  732,  2  S.  W.  695,  59 
Am.  Rep.  639 ;  Bonnet  v.  Ry.  Co.,  89  Tex.  76, 
S3  8.  W.  334.  We  do  not  understand  that 
counsel  for  appellee  controvert  this  general 
proposition ;  but  they  insist  that  In  order  to 
preclude  a  recovery  by  the  servant  he  must 
also  know  of  the  existence  of  the  danger  like- 
ly to  result  from  such  dereliction  of  the  mas- 
ter, or  that  the  danger  must  be  so  apparent 
that  it  would  be  seen  and  appreciated  by  & 
person  of  ordinary  prudence.  As  an  abstract 
question  we  may  concede  this  to  be  correct 
But  it  finds  a  practical  application  in  cases 
where  inexperienced  servants  sustain  injuries 
from  defective  appliances  or  places  of  work, 
and  where  the  facts  show  that  they  were  In- 
capable, by  reason  of  their  inexperience,  of 
appreciating  the  peculiar  dangers  to  which 
they  were  exposed.  In  cases  of  experienced 
employes  the  existence  of  the  defect  or  ab- 
normal condition,  Is  generally  considered  suf- 
ficient to  Indicate  the  dangers  that  may  neces- 
sarily or  probably  result  therefrom,  and  the 
knowledge  of  the  latter  will  generally  be  pre- 
sumed from  the  knowledge  of  the  former.    It 
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the  SMTant  be  experienced  In  bis  partlcnlar 
line  of  work,  he  will  be  charged  with  a 
knowled^  of  sach  dangers  as  either  necea- 
aarily  or  in  the  ordinary  course  of  events  are 
likely  to  result  from  the  abnormal  situation 
of  which  he  knows.  T.  &  P.  By.  Co.  t.  Brad- 
ford, supra;  Railway  Co.  v.  Hynson,  supra; 
G.,  C.  *  S.  P.  Ry.  Co.  V.  Williams,  72  Tex. 
1S9,*12  S.  W.  172 ;  Railway  Co.  v.  Somers, 
78  Tex.  439,  14  S.  W.  779;  Ray  t.  Hodge,  74 
N.  H.  190,  66  Atl.  123;  1  Labatt  on  Master 
and  Servant,  pp.  669,  1162. 

The  facts  here  show  that  the  appellee  was 
an  experienced  lineman,  having  been  engaged 
in  the  business  nine  years,  and  had  worked 
in  other  departments  of  the  telephone  serv- 
ice. There  is  nothing  to  indicate  that  he 
did  not  have  equal  knowledge  with  that  of 
any  other  employe  in  the  service  of  the  tele- 
phone company  concerning  the  entire  situa- 
tion which  confronted  him  on  this  particu- 
lar occasion,  and  of  the  dangers  that  were 
likely  to  result  from  it  He  saw  the  condi- 
tion of  the  wires  before  he  undertook  to  as- 
cend the- pole.  If  he  did  not  at  that  time  ob- 
serve that  the  city  wire  was  in  actual  contact 
with  the  iron  step  over  which  he  had  to  pass, 
he  undoubtedly  did  see  that  it  was  In  such 
dose  proximity  that  contact  was  possible, 
and  even  highly  probable.  This  was  a  dr- 
comstance  sufficient  to  put  him  upon  notice 
of  that  situation.  He  must  have  realized, 
then,  according  to  his  own  admissions,  that 
the  situation  was  dangerous  for  one  attempt- 
ing to  climb  the  pole  to  the  telephone  wires 
above;  but,  as  he  says,  he  was  willing  to 
take  the  chances,  believing  it  safe  because  be 
had  seen  another  some  time  before  that  pass 
through  the  same  network  of  wires  in  safety. 
As  he  ascended  the  pole  and  came  nearer  the 
charged  wire  on  the  step,  there  was  nothing 
except  his  own  Indifference  that  prevented 
him  from  observing  the  actual  situation — 
that  the  wire  was  in  contact  with  the  step. 
He  says  be  did  not ;  but  that  alone  will  not 
absolve  him  from  the  duty  of  using  his  senses 
to  discover  what  must  have  l>een  in  plain 
ylew.  Ry.  Co.  y.  Hynson,  supra.  If  lie  did 
see  it,  or  if  his  situation  with  reference  to 
it  was  such  that  he  could  have  seen  it  had  he 
taken  even  ordinary  precaution  for  his  own 
protection,  he  cannot  now  excuse  himself  be- 
canse  he  did  not  suspect  the  danger  which  he 
encountered.  It  was  the  contact  of  the  wire 
with  the  step  for  which  the  telephone  com- 
pany in  this  Instance  is  sought  to  foe  held  re- 
sponsible, and  not  for  the  unexpected  current 
of  electricity  in  the  unused  city  wire.  As  to 
the  presence  of  electricity  in  the  wire,  the 
servant  had  equal  facilities  with  the  master 
toT  knowing. 

In  the  Bradford  Case  above  referred  to  the 
court  said:  "If  the  master  and  the  servant 
stand  upon  an  equal  footing  with  respect  to 
knowledge  of  the  danger,  then  in  case  of  an 
accident  as  a  result  of  the  danger  the  master 
Is  exonerated."  Here  the  appellee  testified 
ttiat  lie  knew  a  wire  was  liable  to  fall  on 


the  city's  wire  and  communicate  to  it  a  cur- 
rent of  electricity.  If  it  was  negligent  on 
the  part  of  the  telephone  company  not  to 
foresee  and  provide  against  such  accidents 
as  did  in  this  case  occur,  it  was  also  a  lack 
of  ordinary  prudence  on  the  part  of  the  ap- 
pellee, when  he  knew  of  the  situation,  not 
to  anticipate  the  same  results.  We  have  dis- 
cussed the  question  of  knowledge  on  the  part 
of  the  servant  in  this  case  upon  the  assump- 
tion that  the  appellant  telephone  company 
was  guilty  of  the  negligence  charged,  the 
finding  of  the  Jury  being  in  favor  of  the  ap- 
pellee upon  that  issue.  The  principles  of 
law  considered  and  applied  are  those  which 
govern  the  relative  duties  and  rights  of  the 
master  and  servant  under  those  conditions 
where  the  servant  owes  no  duty  to  inspect, 
for  the  purpose  of  ascertaining  whether  or 
not  the  place  in  which  he  is  required  to  labor 
is  safe,  beyond  that  which  is  imposed  by 
the  dictates  of  ordinary  prudence.  These 
are  not  applicable  where,  under  the  contract 
of  employment,  or  the  peculiar  character  of 
the  service  to  l>e  performed,  the  servant  as- 
sumes, in  whole  or  in  part,  the  duty  of  in- 
spection, either  for  his  own  safety  alone  or 
for  the  benefit  of  the  master.  When  this  is 
the  condition  under  which  he  works,  he  can- 
not rely  wholly  upon  the  assumption  that 
the  master  has  provided  him  a  safe  place. 
It  becomes  a  party  of  his  duty  to  see  that  it 
Is  safe.  1  Labatt  on  Master  and  Servant,  { 
414.  We  think  the  testimony  of  the  appel- 
lee Justifies  the  conclusion  that  by  the  terms 
of  his  employment  he  assumed,  to  some  ex- 
tent at  least,  the  duty  of  ascertaining  for 
himself  if  the  place  in  which  he  was  requir- 
ed to  work  was  safe  for  that  purpose.  He 
says  that  it  was  his  duty,  and  his  alone,  to 
see  that  he  had  a  safe  place  in  which  to 
work  when  he  went  out  to  perform  that  class 
of  labor.  If  so,  it  is  diflicult  to  imagine  a 
situation  that  would  come  more  completely 
within  the  range  of  those  of  which  he  was 
expected  to  take  notice  than  that  here  shown 
to  have  existed.  It  is  but  natural  and  rea- 
sonable to  expect  that  a  lineman,  having  to 
work  in  positions  above  the  ground,  difficult 
of  access  and  removed  from  the  ordinary 
opportunities  for  inspection,  should  be  ex- 
pected to  rely  less  apon  the  presumption  that 
the  master  had  provided  him  a  safe  place, 
and  more  upon  bis  own  power  and  opportuni- 
ties for  observation.  Flood  v.  Western  Un- 
ion Tel.  Co.,  131  N.  Y.  603,  30  N.  B.  196;  Mc- 
Gorty  V.  Tel.  Co.,  69  Conn.  635,  38  Atl.  359, 
61  Am.  St.  Rep.  62;  Sias  v.  Consol.  Light- 
ing Co.,  78  Vt  35,  60  AO.  554. 

We  think  the  evidence  very  conclusively 
shows  that  the  appellee  was  under  a  greater 
duty  to  look  out  for  his  own  safety  in  the 
places  he  was  called  upon  to  work  than  that 
which  generally  rests  upon  the  servant. 
Whether  the  act  of  permitting  the  electric 
light  wire  of  the  city  to  remain  in  contact 
with  the  step  t>e  regarded  as  negligence  on 
the  part  of  the  telephone  company  or  not. 
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we  think  It  Waa  a  situation  of  whlcli  the  ap- 
pellee under  the  clrcumstancea  aaanmed  the 
risk.  He  either  knew,  or  ghonid  have 
known,  where  he  was  placing  hla  hands,  and 
the  wires  with  which  he  was  likely  to  come 
in  contact  Such  a  precaution  was  not  only 
imposed  by  what  be  says  was  hla  duty  to  see 
that  the  place  in  whlcb  be  was  to  work  was 
safe,  but  by  ordinary  prudence  as  well. 

Without  passing  upon  any  of  the  other 
assignments  of  error,  we  think  that  as  to 
the  appellant  Southwestern  Telegraph  &  Tel- 
ephone Company  this  case  should  be  revers- 
ed, and  Judgment  here  rendered  in  its  favor. 
Tbe  case  is  tberefore  ordered  veversed  and 
rendered. 

On  Behearing. 

In  the  motion  for  a  rehearing  counsel  for 
appellee  insist  that  we  erred  in  holding  that 
appellee  assumed  the  risk  of  the  dangers  In- 
cident to  coming  in  contact  with  the  wire, 
even  if  the  evidence  Is  sufiScient  to  show  that 
be  knew  the  situation  of  the  wires  before 
and  at  the  time  he  received  the  shock  which 
caused  him  to  fall.  They  contend  that  there 
is  not  sufficient  evidence  to  support  the  con- 
clusion that  he  knew  of  tbe  presence  of  the 
danger  which  he  encountered.  We  do  not 
intend  that  the  language  used  in  the  original 
opinion  should  be  construed  as  going  far 
enough  to  say  tliat,  because  the  appellee 
knew  of  the  condition  of  the  wires,  he  must 
necessarily  have  known  of  the  lurking  dan- 
ger resulting  from  one  of  them  being  charged 
with  a  current  of  electricity.  A  knowledge 
of  a  situation  does  not  always  carry  with 
it  the  knowledge  of  a  danger.  But  it  is  not 
necessary,  to  rest  the  conclusion  we  liave 
reached,  that  the  appellee  knew  of  tbe  dan- 
ger likely  to  result  from  the  abnormal  condi- 
tion which  confronted  him,  upon  a  knowledge 
of  the  condition  alone.  He  testified  that 
electricians  considered  all  wires  with  which 
they  came  in  contact  as  charged,  and  dealt 
with  them  accordingly.  He  further  says 
that  he  regarded  the  situation  as  dangerous, 
and  swung  out  of  the  way  of  the  wire  for 
the  purx>ose  of  avoiding  the  danger.  He  did 
not  purposely  'come  in  contact  with  it,  but 
did  BO  accidentally,  and  without  observing 
its  exact  location  on  tha  iron  step.  Again, 
it  is  clear  from  his  testimony  that  he  would 
not  liave  received  the  shock  bad  he  not,  at 
the  time  he  placed  his  hand  upon  the  Iron 
st^,  also  put  his  other  hand  in  contact  with  ji 
messenger  wire  which  be  knew  to  be  grounded. 
He  was  an  experienced  lineman,  and  knew  all 
the  dangers  Incident  to  coming  In  contact  with 
charged  wires;  was  fully  acquainted  with  tbe 
power  and  dangers  of  the  electric  current 
The  only  fact  about  this  situation  of  which  he 
can  be  heard  to  plead  ignorance  is  that  the 
wire  with  which  he  came  in  contact  at  the 
time  carried  a  current  of  electricity;  but 
this,  we  think,  becomes  unavailable  in  view 
of  his  admlBBions  of  the  rule,  recognized  and 
observed  by  his  class  of  workmen,  to  treat 


all  such  wires  as  charged,  and  that  at  the 
time  he  swung  himself  around  to  the  south 
side  of  the  pole  be  was  then  undertaking  to 
avoid  contact  with  this  wire  for  that  very 
reason.  It  must  be  borne  in  mind  that  this 
current  which  caused  Ills  shock  was  not  due 
to  any  negligence  or  conduct  on  the  part  of 
the  appellant  telephone  company,  or  from 
any  cause  over  which  it  had  controL  'The 
conditions  which  produced  it  were  as  much 
wltliin  the  knowledge  of  the  appellee  as  that 
of  the  appellant  company.  Where  the  serv* 
ant  has  equal  knowledge  with  the  mas- 
ter of  the  dangers  incident  to  his  work,  he 
takes  the  risk  upon  himself  if  he  goes  on 
with  It  G.,  H.  &  S.  A.  By.  Co.  v.  Lempe, 
69  Tex.  19.  In  the  case  cited  the  court  said: 
"There  are  some  circumstances  which  will 
vary  these  rules,  or  rather  create  exceptions 
to  them,  but  the  present  case  Is  not  brought 
within  any  of  such  exceptions.  One  of  these 
is  where  the  defects  in  the  machinery  or  tbe 
premises  about  which  the  servant  is  employ- 
ed are  obvious,  but  the  danger  is  not  appar- 
ent In  such  cases  the  master  Is  held  liable 
because  tbe  master  should  have  taken  steps 
to  ascertain  whether  the  defects  render  them 
unsafe.  Wood  on  Mas.  &  Serv.  f  396.  Of 
this  character  are  all  cases  where  there  Is 
some  fault  in  machinery,  or  of  a  track  of  a 
railroad,  which  are  as  obvious  to  the  serv- 
ant as  to  the  master,  but  whlcb,  from  want 
of  experience  or  knowledge  on  the  part  of 
the  former,  be  cannot  determine  that  the 
defect  will  be  productive  of  danger  to  him. 
He  may  know  that  certain  appliances  usual- 
ly connected  with  an  engine  are  lacking,  or 
that  some  of  tbe  rails  of  the  track  are  warp- 
ed or  ont  of  place,  yet  if  he  did  not  know, 
or  could  not  reasonably  have  known,  that 
in  the  one  case  there  was  imminent  peril  of 
an  explosion,  and  in  the  other  of  the  cars 
being  thrown  from  the  track,  he  coold  recov- 
er if  Injured  by  such  accidents.  On  the  oth- 
er hand,  if  he  knew,  or  should  reasonably 
hfive  known,  that  such  defects  would  neces- 
sarily subject  bim  to  risk  from  such  occur- 
rences, he  has  no  cause  of  action  against  his 
master.  Id.  f  355,  and  cases  cited.  Tbe  dif- 
ference is  between  going  into  the  service  or 
continuing  in  it  'knowing  that  the  instrumen- 
talities employed  are  unsafe  and  dangerous,' 
and  knowing  that  defects  exist,  but  not  that 
they  necessarily  render  the  employment  of  a 
perilous  character.  It  is  sought  by  appel- 
lee's counsel  to  bring  this  case  within  the 
above  exception,  and  to  that  end  he  dted 
several  reported  cases;  but,  with  the  above 
distinction  in  view,  all  the  authorities  dted 
by  him  are  easily  explained,  and  rendered 
consistent  with  tbe  law  as  announced  in  this 
opinion." 

Here  the  appellee  knew  of  tbe  condition 
of  the  wires  and  their  situation  with  ref- 
erence to  the  pole,  and  knew  that  the  wire 
which  caused  his  shock  belonged  to  the  city, 
and  the  purposes  for  which  It  was  employed: 
and  he  will  also  be  presumed  to  know  as 
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were  generally  dead  during  the  dajtlme, 
they  mlgbt  not  be  so  under  any  and  all  cir- 
cumstances, and,  further,  that  where  wires 
belonging  to  other  companies  crossed  the 
city's  wires,  Jnst  such  accidents  as  did  occur 
were  likely  to  happen.  There  was  no  failure 
to  perform  any  duty  due  from  the  master 
to  the  servant,  in  this  instance,  of  which  the 
appellee  did  not  have  full  knowledge.  He, 
therefore,  stood  in  the  attitude  of  knowing 
the  negligence  of  the  master,  and  had  equal 
facilities  with  the  latter  of  knowing  all  the 
dangers  that  would  necessarily  result  from 
that  situation.  The  motion  for  a  rehearing 
is  therefore  overruled. 

There  is  also  a  motion  filed  in  this  case 
asking  that  we  reform  and  affirm  the  judg- 
ment of  the  trial  court  for  the  full  sum  of 
$4,000  against  the  Ft  Worth  Light  &  Power 
Company,  one  of  the  defendants  below.    The 
verdict  rendered  by  the  jury  In  the  trial 
court  was  as  follows:    "We,  the  Jury,  find 
for  the  plalntlfT,  John  Moore,  Judgment  In 
the  sum  of  f4,000;  $3,000  against  the  South- 
western Telegraph  &  Telephone  Oompany, 
and  $1,000  against  the  Ft.  Worth  Light  & 
Power  Company;    and  we  find  in  favor  of 
the  defendant  city  of  Ft  Worth."    Upon  this 
verdict  judgment  was  rendered  for  the  plain- 
tiff as  follows:    "It  is  therefore  ordered  and 
adjudged  that  said  verdict  be  in  all  things 
approved  and  made  the  basis  of  judgment 
herein,  and  that  the  plaintltF,  John  Moore,  Is 
entitled  to  recover  damages,  and  does  here- 
by recover,  on  account  of  his  suit  against 
the   Sonth'western    Telegraph    &   Telephone 
Company  and  the  Ft  Worth  Light  &  Power 
Company,  defendants,  in  the  aggregate  sum 
of  $4,000,  of  which  amount  $3,000  shall  be 
recovered   against   the   Southwestern   Tele- 
graph  &   Telephone    Company,    and    $1,000 
against  the  Ft  Worth  Light  &  Power  Com- 
pany."   The  light  and  power  company  per- 
fected its  appeal,  and  filed  assignments  of 
error  in  the  court  below,  but  filed  no  brief 
in  this  court    It  is  stated  in  this  motion  that 
the  light  and  power  company  had  an  agree- 
ment by  which  Its  appeal  was  to  be  consid- 
ered as  being  presented  in  the  brief  of  the 
telephone  company,  but  no  such  agreement 
was  filed  in  this  court,  nor  were  there  any 
allusions  to  such  made  until  after  the  deci- 
sion of  the  case.    It  does  not  appear  that 
the  appellee  made  any  effort  in  the  court 
below  to  have  the  form  of  the  judgment  cor- 
rected and  rendered  as  he  seeks  to  have 
'  done  In  this  court  nor  is  there  any  com- 
plaint by  him  in  the  record  in  any  form  of 
the  judgment  rendered.    On  the  contrary,  he 
appeared  in  this  court  by  brief,  and  also  in 
oral  argument  by  his  attorney,  and  asked 
for  an  affirmance  of  the  Judgment  as  ren- 


any  action  upon  our  part  is  rendered  wholly 
unnecessary.  The  appellee,  however,  has 
elected  to  treat  it  as  restricting  his  right  of 
recovery  against  each  of  the  defendants  ac- 
cording to  the  apportionment  which  the 
court  undertook  to  make  in  following  the 
verdict  of  the  jury.  Upon  a  verdict  such  as 
that  here  returned  we  think  the  plaintiff  in 
the  suit  had  the  right  to  a  judgment  against 
both  defendants  jointly  and  severally  for  the 
entire  damages  awarded.  S.  A.  &  A.  P.  Ry. 
Co.  V.  Bowles,  88  Tex.  640,  32  S.  W.  880; 
San  Marcos  Blectric  Light  &  Power  Co.  v. 
Compton  (Tex.  Olv.  App.)  107  a  W.  1153. 
The  question  here  presented  Is  not  whether 
the  Judgment  should  have  been  so  rendered 
by  the  trial  court,  but  whether  at  this  stage 
of  the  proceedings  this  court  has  the  right 
to  reform  and  so  render  it  Had  cross-as- 
signments of  error  been  presented  by  the  ap- 
pellee calling  in  question  the  correctness  of 
the  form  of  the  judgment  rendered,  or  the 
action  of  the  court  in  refusing  to  reform  and 
enter  a  Joint  judgment  against  both  of  the 
defendants  jointly  for  the  entire  sum,  we 
would  then  have  been  clothed  with  all  the 
authority  necessary  to  pass  upon  the  ques- 
tion; but  this  was  not  done,  and  the  ques- 
tion Is  for  the  first  time  raised  by  this  mo- 
tion, made  after  the  case  on  appeal  has  been 
decided,  and  during  the  pendency  of  the  mo- 
tion for  rehearing. 

The  only  errors  which  this  court  can  re- 
view are  those  presented  by  appropriate  as- 
signments or  cross-assignments,  or  such  as 
appear  upon  the  face  of  the  record.  Rev. 
St  1895,  art.  1014 ;  Applebaum  v.  Bass  (Tex. 
Civ.  App.)  113  S.  W.  174,  and  cases  cited. 
It  has  also  been  held  that  a  codefendant  can- 
not assign  error  unless  he  also  appealed. 
Anderson  v.  SlUlman,  50  S.  W.  576.  A  party 
not  appealing  cannot  have  a  judgment 
amended  Succession  of  Thomas,  114  La. 
695,  38  South.  519;  Ware  v.  Couvllllon,  112 
La.  43,  36  South.  220.  The  right  to  consider 
and  correct  fundamental  errors,  or  such  as 
appear  upon  the  face  of  the  record,  is  re- 
stricted to  those  only  which  affect  the  rights 
of  the  party  who  has  appealed.  All  others 
are  presumed  to  be  satisfied  with  the  judg- 
ment as  rendered.  The  Supreme  Court  has 
the  same  right  to  consider  errors  appearing 
upon  the  face  of  the  record  as  have  the 
Courts  of  Civil  Appeals.  Texas  Brewing 
Co.  V.  Templeman,  90  Tex.  277,  38  S.  W.  27. 
Yet  In  the  Bowles  Case  above  referred  to, 
where  that  court  was  called  upon  to  review 
a  Judgment  presenting  a  similar  situation.  It 
was  said:  "The  correctness  of  the  judgment 
of  the  Court  of  Civil  Appeals  In  awarding 
judgment  against  the  defendants  separately 
for  $5,000  each  Is  not  presented  to  this  court 


verdict  Is  excessive,  and  the  question  Is  for 
the  flrst  time  raised  upon  appeal,  not  having 
been  called  to  the  attention  of  the  trial 
court,  the  error  will  be  considered  as  having 
been  waived.  Petri  et  al.  v.  First  Nat  Bank, 
83  Tex.  424,  18  a  W.  752,  29  Am.  St.  Rep. 
657;  Simmons  v,  Rhodes  (Tex.  Civ.  App.)  27 
S.  W.  903.  The  Ft  Worth  Light  &  Power 
Company,  against  which  it  Is  sought  to  have 
this  Judgment  here  rendered  for  an  addition- 
al amount  of  $3,000,  has  not  prosecuted  In 
this  court  the  appeal  which  it  perfected,  and 
It  may  be  that  this  failure  was  due  to  the 
fact  that  it  was  content  with  the  Judgment 
rendered  against  it,  and  relied  upon  the  con- 
duct of  the  appellee  as  a  waiver  of  any  fur- 
ther claim  against  it  for  damages. 

We  do  not  think  this  court  has  the  right 
to  do  more  than  to  affirm  the  Judgment  as 
rendered  against  the  Ft  Worth  Light  & 
Power  Company,  which  is  accordingly  done. 
In  all  other  respects  the  motion  Is  overrnled. 


RAPID  TRANSIT  RY.  CO.  v.  EDWARDS.f 

(Court  of  Civil  Appeals  of  Texas.     April  10, 
1909.     On  Rehearing,  May  1,  1909.) 

1.  Master  and  Servant  (8  278*)— Iwjubies  to 
Servant— Neolioence — Evidence. 

In  a  conductor'B  action  aKoinst  a  street  car 
company  for  Injuries  sustained  by  being  struck 
by  a  coal  car  on  a  railroad  switch  near  the 
street  car  track,  evidence  held  to  siiow  defend- 
ant's negligence  In  not  discovering  the  proximity 
of  the  railroad  car  to  its  tracks,  and  having  it 
removed. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Dec.  Dig.  g  278.*] 

2.  Negligence  (|  15*)— Concurrent  Negli- 
gence—LiABiLixr. 

If  the  concurrent  negligence  of  different 
persona  is  the  efficient  cause  of  an  injury,  each 
of  those  whose  negligence  contributed  thereto  is 
liable. 

[E5d.  Note.— For  other  cases,  see  Negligence, 
Cent.  Dig.  §  18;  Dec.  Dig.  $  15.*] 

8.  Master  and  Servant  (|  276*)— Injuries  to 
Servant— SuFFiciENCT  of  Evidence— Pbox- 
niATB  Cause. 

In  a  conductor's  action  against  a  street  car 
company  for  injuries  sustained  by  being  struck 
by  a  coal  car  on  a  railroad  switch  near  the 
street  car  track,  evidence  held  to  show  that  de- 
fendant's negligence  in  not  discovering  the  prox- 
imity of  the  car  and  having  it  removed,  concur- 
ring with  the  negligence  of  the  railroad  com- 
pany, proximately  caused  plaintiff's  injury. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Dec.  Dig.  I  276.»] 

4.  Master  and  Servant  (J  112*)- Master's 

Duty— Care  Required. 
J       It  is  the  duty  of  a  street  car  company  to 
exercise  that  degree  of  care  required  by  law  to 
have  its  track  in  proper  condition  tor  use  by  its 


TORY  Negligence— Reliance  on  Master's 

Care. 

Since  street  car  employfe  may  assume  that 
the  company  has  inspected  the  track  to  keep  it 
in  proper  condition  for  safe  use,  that  a  conduc- 
tor could  have  discovered  the  dangerous  prox- 
imity of  a  coal  car  to  the  street  car  track  will 
not  prevent  his  recovery  for  injuries  from  com- 
ing m  contact  with  it,  unless  the  danger  was 
obvious. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  {  724 ;   Dec.  Dig.  {  236.»1 

6.  Master  and  Servant  (5  234*)- Injuries— 
Contributory  Negligence  —  Care  Re- 
quired. 

A  street  car  conductor  must  use  that  care 
for  his  safety,  while  engaged  in  his  work,  which 
a  person  of  ordinary  prudence  would  use  under 
similar  circumstances,  and  is  chargeable  with 
knowledge  of  those  things  which  he  could  have 
learned  by  exercising  such  care. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant  Cent.  Dig.  SS  684-086,  706-700 ;  Dec 
Dig.  ;  234.»J 

7.  Master  and  Servant  (}  281*)- Injuries- 
Actions — Contributort  Negligknob — Suf- 
ficiency OF  Evidence. 

In  a  conductor's  action  for  injuries  by  com- 
ing in  contact  with  a  railroad  car  on  a  switch 
near  the  street  car  track,  evidence  held  to  show 
that  plaintiff  was  not  negligent  in  not  discover- 
ing the  dangerous  proximity  of  the  car  before 
coming  into  contact  with  it. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant  Dec  Dig.  S  281.*] 

8.  Master  and  Servant  (S  280*)— Injuries- 
Actions  —  SuFFiciENCT  OP  Evidence  —  As- 
sumption OF  Risk. 

In  a  conductor's  action  for  injuries  sustain- 
ed by  strilfing  a  railroad  car  on  a  switch  near 
the  street  car  track,  evidence  held  to  show  that 
plaintiff  did  not  assume  the  risk  of  injury  from 
the  proximity  of  the  car  to  the  street  car  track. 
[Ed.  Note. — For  other  cases,  see  Master  and 
Senant  Dec.  Dig.  S  280.*] 

9.  Master  and  Servant  (J.  219*)  —  Assump- 
tion OF  Risk— Servant's  Knowledge. 

Where  a  street  car  conductor  had  no  actnal 
knowledge  of  the  dangerous  proximity  of  a  rail- 
road car  which  struck  him  as  his  street  car 
passed  it,  he  did  not  assume  the  risk  of  injury 
therefrom,  unless  its  nearness  to  the  track  was 
so  obvious  that  he  could  have  seen  it  by  rea- 
sonable observation. 

lEji.  Note.— For  other  cases,  see  Master  and 
Servant  Cent  Dig.  S8  612,  618;  Dec.  Dig.  { 
219.*] 

10.  Master  and  Servant  (8  289*)-7Injcries 
—  Jury  Question  —  Contributory  Negli- 
gence. 

A  street  car  conductor  was  not  guilty  of 
negligence  as  a  matter  of  law  by  stepping  down 
onto  the  running  board  without  looking  to  see 
whether  he  was  In  danger  from  a  railroad  car 
standing  on  a  switch  within  12  inches  of  the 
perpendicular  handles  of  the  street  car. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant  Cent  Dig.  8S  1089-1132;  Dec.  Dig.  i 
2S9.*] 

11.  Trial  (8  194*)— Instructions— Weight  op 
Evidence. 

Where,  in  a  street  car  conductor's  action 
for  Injuries  caused  by  the  coming  in  contact  of 
a  coal  car  on  a  railroad  switch  near  the  street 
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tilt  Knew  01  tne  locanon  oi  toe  coai  car  on  zae 
switch,  and  that  therefore  it  was  his  duty  to 
exercise  ordinary  care  to  avoid  contact  with  the 
car,  and,  if  he  did  not  look  to  see  whether  be 
was  opposite  it,  or  use  any  means  to  ascertain 
the  danger  therefrom,  he  was  negligent,  was 
properly  refused  as  upon  the  weight  of  the 
evidence  in  tending  to  instruct  that  plaintiff 
must  investigate  and  discover  whether  the  car 
was  dangerously  near  the  street  car  trade. 

[Ed.  Note.— For  other  cases,  see  Trial,  Dec. 
Dig.  S  194.»] 

12.  Masteb  awd  Sebvant  (§  293*)— Injuries 
—  instbuctions  —  hisleadino    instbuo- 

TI0N3. 

In  a  street  car  conductor's  action  for  in- 
juries caused  by  coming  into  contact  with  a  coal 
car  on  a  railroad  switch  near  the  street  car 
track,  a  requested  instruction  that  there  was 
no  evidence  that  an  agent  of  the  street  car  com- 
pany had  notice  of  the  location  of  the  coal  car, 
or  had  control  over  the  placing  or  removal  of 
the  car,  was  properly  refused,  as  tending  to  mis- 
lead the  jury  to  believe  that,  if  defendant  had 
no  actual  notice  of  the  location  of  the  car,  it 
would  under  no  circumstances  be  liable  for 
plaintiffs  injuries. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Dec.  Dig.  §  293.»] 

IS.  Masteb  and  Sebvant  (|  125*)— Injuries 
— Masteb's  Knowledge  op  Danger. 

It  was  a  street  car  company's  duty  to  ex- 
ercise ordinary  care  to  discover  a  railroad  car 
dangerously  near  its  track,  and  remove  it,  and 
it  could  not  escape  liability  for  injuries  to  em- 
ployes caused  by  the  proximity  of  the  car  to  its 
track  on  the  ground  that  it  had  no  actual  notice 
thereof,  and  could  not  control  the  movement  of 
the  railroad  car. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  $$  243-251;    Dec.  Dig.  g 

Appeal  from  District  Court,  Dallas  Coun- 
ty;  B.  B.  Muse,  Judge. 

Action  by  J.  B.  Edwards  against  the  Rapid 
Transit  Hallway  Company.  From  a  judg- 
ment for  plaintitr,  defendant  appeals.  Af- 
firmed. 

Finley,  Knight  &  Harris,  for  appellant 
Mathls  &  Freeman  and  Carden,  Starling  & 
Garden,  for  appellee. 

TALBOT,  J.  This  Is  an  action  for  dam- 
ages on  account  of  personal  injuries  sustain- 
ed by  appellee  while  serving  the  appellant  In 
the  capacity  of  a  street  car  conductor.  The 
defendant  railway  company  answered  by  gen- 
eral and  special  exceptions  to  plaintiffs  peti- 
tion, a  general  denial,  and  pleas  of  contrib- 
utory negligence  and  assumed  risk.  From 
a  judgment  in  favor  of  the  plaintiff  for  the 
sum  of  $1,400  this  appeal  is  prosecuted. 

Conclusions  of  Fact 

Appellee  had  been  in  the  employ  of  appel- 
lant about  two  months,  and  about  11  o'clock 
at  night  on  the  20th  of  August,  1906,  while 
standing  on  the  "running  board"  of  one  of 


pany,  standing  on  a  spur  or  side  track,  own- 
ed by  said  railway  company,  which  was  near 
to,  and  lying  parallel  with,  appellant's  street 
car  track,  and  was  injured.  The  coal  car 
bad  been  standing  near  appellant's  track  the 
entire  day  of  August  20,  1906,  and  up  to 
the  time  appellee  was  injured.  There  was  a 
bulge  In  the  coal  car  near  its  center,  and,  by 
actual  measurement  made  the  next  day  after 
the  accident,  by  one  of  appellant's  employes. 
It  was  discovered  that  at  this  point  the  coal 
car  came  within  12  Inches  of  the  handles 
that  extend  up  and  down  on  the  side  of  the 
street  car.  At  the  end  of  the  coal  car  the 
distance  between  that  car  and  the  street  car 
as  the  latter  passed  was  16  Inches.  Prior 
to  6:40  o'clock  p.  m.  on  the  day  appellee  was 
hurt  the  car  under  his  control  had  been  go- 
ing north  in  passing  the  coal  car,  and  during 
that  time  the  running  board  of  his  car  was 
on  the  opposite  side  of  said  car  from  the 
coal  car,  and  he  was  In  no  danger  of  coming 
In  contact  with  the  coal  car.  At  6:40  o'clock 
p.  m.  of  that  day,  however,  the  course  of  his 
car  was  changed,  and  ran  south  in  passing 
the  coal  car,  and  while  so  nmnlng  the  run- 
ning board  in  use  was  on  the  side  next  to 
the  coal  car.  After  the  car  began  to  run 
south,  and  perhaps  the  first  time  it  passed 
the  coal  car,  he  noticed  the  coal  car  on  the 
spur  track,  but  did  not  know  how  clos^  it 
was  to  aiq;)ellant's  track  or  the  street  car  he 
was  operating,  and  could  not  have  known  of 
Its  proximity  to  the  street  car  without  a 
close  examination  or  measurement  of  the  dis- 
tance between  them.  Just  before  appellee 
was  injured  the  cord  used  to  operate  the 
register  that  records  or  registers  the  fares 
collected  became  fastened  in  some  way,  and 
It  was  necessary  for  appellee  to  step  up  In 
the  car  to  fix  It  After  loosening  the  cord 
so  It  would  operate  the  register,  he  stepped 
down  on. the  running  board,  and  started  to 
go  forward  to  flag  the  street  car  over  a  rail- 
road crossing,  and  just  as  he  did  so  be  was 
struck  by,  or  came  in  contact  with,  the  coal 
car,  and  received  the  Injuries  of  which  he 
complains.  Neither  the  coal  car,  nor  the 
spur  track  upon  which  it  was  standing,  was 
under  the  control  of  appellant,  and  there  Is 
no  direct  testimony  that  appellant  had  actual 
knowledge  of  the  close  proximity  of  said  car 
to  Its  street  car  track  or  cars  as  they  pusscd 
It  Appellant  did,  however,  have  an  Inspect- 
or, whose  duty  It  was  to  make  trips  over  its 
line  of  street  railway  and  ascertain  If  there 
were  any  obstructions  on  or  too  near  Its 
track,  and  by  the  exercise  of  ordinary  care 
the  dangerous  nearness  of  the  coal  car  to 
its  track  could  have  been  discovered.  The 
failure  to  use  such  care,  and  to  have  the 
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Conclusions  of  Law. 

The  first  assignment  of  error  is  that  "the 
court  erred  In  overruling  defendant's  motion 
to  quash  the  jury  panel  for  the  week,  drawn 
under  the  law  enacted  by  the  Thirtieth  Legis- 
lature Acts  1907,  pw  269,  c.  139),  the  ground 
of  such  exception  being  the  unconstitution- 
ality of  said  law."  The  proposition  urged  Is 
that,  as  the  act  complained  of  provides  a  spe- 
cial Jury  law  and  system  for  counties  which 
have  cities  aggregating  In  population  20,000, 
as  shown  by  the  United  States  census  of 
1900,  and  excludes  from  the  operation  of 
such  law  for  all  time  all  other  counties  in 
the  state,  it  is  an  unreasonable  and  arbitrary 
discrimination,  a  special,  and  not  a  general, 
law,  and  violative  of  the  Constitution  of  this 
state.  There  was  no  error  in  this  action  of 
the  court.  In  the  case,  of  Northern  Texas 
Traction  Co.  t.  Danforth  (Tex.  Civ.  App.) 
116  S.  W.  147,  we  had  occasion  to  pass  upon 
this  question,  and  there  held,  upon  the  au- 
thority of  Smith  V.  State,  113  S.  W.  289,  de- 
cided by  the  Court  of  Criminal  Appeals  of 
this  state,  and  In  which  a  very  able  and  ex- 
haustive opinion  was  written  upon  the  sub- 
ject by  Judge  Broolcs  of  that  court,  that  the 
law  assailed  was  not  unconstitutional.  This 
ruling  seems  to  have  been  approved  and  sus- 
tained by  our  Supreme  Court,  tor  that  they 
recently  denied  a  writ  of  error  in  the  Dan- 
forth Case. 

It  Is  assigned  that  the  court  erred  in  re- 
fusing to  Instruct  the  Jury  at  defendant's  re- 
quest, to  return  a  verdict  in  Its  favor.  The 
contention  is  (1)  that  the  uncontroverted  evi- 
dence showed  that  defendant  was  not  guilty 
of  any  negligence  resulting  In  plaintiff's  in- 
jury; (2)  that  the  uncontroverted  evidence 
showed  conclusively  that  plaintiff  was  guilty 
of  negligence  which  contributed  to  any  In- 
jury he  may  have  received;  (3)  that  the 
uncontroverted  evidence  showed  conclusive- 
ly that  plaintiff  assumed  the  rlstc  of  any 
danger  Incident  to  the  location  of  the  coal 
car  upon  the  track  of  the  Santa  F6  Railway 
Company.  We  do  not  think  that  either  of 
these  propositions  can  be  maintained.  On 
the  contrary,  we  are  of  opinion  that  the  evi- 
dence was  amply  sufficient  to  require  the 
submission  of  each  of  the  questions  Involved 
to  the  Jury  for  their  decision,  and,  as  In- 
dicated by  our  conclusions  of  fact,  warrant- 
ed their  findings,  which  are  necessarily  em- 
braced In  their  verdict,  against  appellant  up- 
on each  of  them.  The  mere  fact  that  ap- 
pellant did  not  actually  know  of  the  close 
proximity  of  the  coal  car  to  the  street  rail- 
way track  before  the  accident  was  not  suf- 
ficient to  acquit  it  of  the  charge  of  negU- 
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duty  it  was,  among  other  things,  to  look 
after  everything  that  would  hinder  the  serv- 
ice of  the  cars;  that  if  there  was  any  ob- 
struction on  the  tracks,  to  look  after  It  and 
keep  the  cars  running.  Appellee  testified 
that  appellant  had  Inspectors  to  look  after 
the  tracks  when  he  was  injured,  to  see  that 
they  were  clear.  C.  L.  McManus,  freight 
agent  for  the  Santa  F6  Railroad  at  Dallas, 
testified  that  if  he  had  had  any  knowledge 
of  the  fact  that  there  was  a  coal  car  on  the 
Santa  F6  track  whwe  the  accident  occurred, 
dangerously  close  to  appellant's  railway 
track,  he  would  have  taken  action  In  respect 
to  moving  that  car  Immediately,  and  as  a 
matter  of  precaution  would  have  stationed 
a  man  there  to  flag  and  warn  the  street  car 
people.  Whether  under  the  circumstances 
appellant  was  gruUty  of  negligence  in  falling 
to  discover  the  situation  of  the  coal  car,  and 
to  remove  or  request  Its  removal  by  the 
Gulf,  Colorado  &  Santa  F6  Railway  Compa- 
ny was  clearly  a  controverted  Issue,  and  its 
withdrawal  from  the  Jury  would  have  been 
error.  Nor  would  the  fact  that  appellant 
did  not  have  control  of  the  coal  car  or  San- 
ta F6  track  necessarily  relieve  it  of  liability. 
As  said  by  this  court  In  the  case  of  Rail- 
way Company  v.  Ellen  Williams,  117  S.  W. 
1013,  decided  at  a  former  day  of  this  term 
(March  6,  1900),  and  unreported:  "If  an  ac- 
cident occurs  from  two  causes,  both  due  to 
negligence  of  different  persons,  but  together 
the  efficient  cause,  then  all  the  persons 
whose  acts  contribute  to  the  accident  are 
liable  for  an  injury  resulting,  and  the  neg- 
ligence of  one  furnishes  no  excuse  for  the 
negligence  of  the  other."  Therefore,  not- 
withstanding the  Santa  F6  Railway  Com- 
pany was  guilty  of  negligence  in  placing 
the  coal  car  so  close  to  the  railway  track 
of  appellant,  the  Jury  were  Justified  in  con- 
cluding that  appellant  failed  to  use  ordinary 
care  to  discover  and  have  said  car  removed, 
and  that  such  negligence,  concurring  with 
the  negligence  of  the  Santa  Fg  Railway 
Company,  proximately  contributed  to  cause 
appellee's  injuries. 

So,  too,  the  undisputed  fact  that  appel- 
lee knew  before  the  accident  that  the  coal 
car  was  standing  on  the  track  of  the  Santa 
F6  Railway  Company  near  appellant's  rail- 
way track  did  not,  as  a  matter  of  law, 
charge  him  with  contributory  negligence,  or 
impose, upon  him  the  assumption  of  the  risk 
of  danger  from  said  car.  He  testified,  in 
effect,  that  he  saw  the  car  there  that  even- 
ing about  6:40  or  7  o'clock  p.  m.,  but  had  not 
noticed  it  that  night  after  dark;  that  It  was 
drizzling  rain,  most  of  the  curtains  of  the 
car  drawn  down,  and  very  dark;  that  while 
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ordinarily  there  would  be  nothing  to  pre- 
vent a  man  from  seeing  cars  standing  on 
the  Santa  F6  track,  yet  if  the  curtains  of 
the  street  car  were  down,  and  It  was  rain- 
ing, he  did  not  think  a  man  would  discover 
the  cars.  He  further  stated  that  just  before 
he  was  Injured  he  had  flagged  two  raUroad 
crossings,  that  the  cord  that  rings  the  regis- 
ter of  fares  got  hung,  and  that,  after  get- 
ting up  In  the  car  and  fixing  It,  he  stepped 
down  on  the  runiUng  board  with  a  view  of 
flagging  a  third  crossing,  and  as  he  did  so 
be  was  struck  by  the  coal  car  and  Injured. 
Before  this  he  did  not  know  of  the  danger- 
ous nearness  of  the  coal  car  to  the  street 
railway  track,  and  the  evidence  tends  strong- 
ly to  show.  If  not  conclusively  so,  that  he 
could  not  have  known  of  it  without  a  close 
examination  for  that  purpose.  This  he  was 
not  required  to  do.  It  was  the  duty  of  ap- 
pellant to  exercise  that  degree  of  care  re- 
quired of  it  by  law  to  have  Its  railway  track 
in  proper  condition  for  the  use  of  appellee, 
and  to  this  end  It  devolved  upon  It  to  make 
such  Inspections  thereof  as  were  essential  to 
constitute  such  care.  This  duty  appellee 
had  a  right  to  assume  had  been  properly 
performed,  and  the  fact  that  he  might  have 
discovered  by  an  Investigation  the  danger- 
ous proximity  of  the  coal  car  to  the  street 
railway  track  does  not  affect  his  right  to 
recover.  Of  course,  it  was  appellee's  duty 
to  use,  while  engaged  In  the  performance 
of  his  duties,  that  care  for  his  own  safety 
which  a  person  of  ordinary  prudence  would 
have  used  under  similar  circumstances,  and 
be  will  be  charged  with  a  knowledge  of 
those  things,  and  held  responsible  for  a  fail- 
ure to  exercise  those  precautions  which 
such  a  person  would  ordinarily  know  and 
exercise,  whether  he  negligently  failed  to 
observe  and  exercise  them  or  not  There- 
fore, as  said  in  Peck  v.  Peck,  0&  Tex.  10,  87 
S.  W.  248:  "It  is  thus  that  he  may  be 
charged  with  knowledge  of  a  defect  and 
danger  arising  from  negligence  of  the  mas- 
ter, not  because  he  is  under  obligation  to 
make  Inquiry  or  examination  as  to  the  mas- 
ter's performance  of  duty,  but  because  the 
thing  Is  such  that  with  common  prudence 
he  ought  to  see,  or  know,  it  in  doing  his  own 
work."  Recognizing  these  principles,  and 
putting  the  matter  In  the  most  favorable 
ll^t  for  appellant  warranted  by  the  evi- 
dence, it  cannot  be  said  that  contributory 
negligence  on  the  part  of  appellee  or  his  as- 
sumption of  the  risk  or  danger  incident  to 
the  location  of  the  coal  car  upon  the  Santa 
V6  track  was  so  conclusively  established  as 
to  require  us  to  reverse  the  Judgment  of  the 
lower  court  on  either  of  those  grounds. 

It  does  not  appear  that  appellee  had  actu- 
al knowledge  of  the  dangerous  proximity  of 
the  coal  car  to  appellant's  track;  and,  un- 
less that  fact  was  sufficiently  obvious  to 
charge  him  with  knowledge  of  it  by  reason- 
able observation,  he  will  not  be  held  to  have 


assumed  the  risk  of  injury  from  It,  nor  is 
he  to  be  held  guilty  of  contributory  negli- 
gence, as  a  matter  of  law,  tn  stepping  down 
upon  the  running  board  of  the  street  car 
without  previously,  or  at  the  same  Instant, 
looking  to  see  whether  he  was  in  danger 
from  the  coal  car.  Whipple  v.  New  York, 
N.  H.  &  H.  R.  Co..  1»  R.  I.  587,  35  Atl.  305, 
61  Am.  St  Rep.  796.  In  the  case  cited  It  is 
held  that  the  dangerous  proximity  of  a  tele- 
graph pole,  placed,  near  a  railway  track, 
which  inclined  towards  it  at  the  top,  so  that 
the  space  between  the  pole  and  the  ladder 
on  the  side  of  the  freight  car  which  the 
plaintiff  was  climbing  at  the  time  injured 
was  15V6  inches,  was  not  an  obvious  defect. 
Appellant  requested  the  trial  court  to 
charge  the  Jury  as  follows:  "You  are  In- 
structed that  under  the  uncontroverted  evi- 
dence plaintiff  knew  of  the  location  of  the 
cars  of  the  Santa  F6  Railway  Company  on 
its  track,  and  you  are  therefore  Instructed 
that  it  was  the  duty  of  plaintiff  to  exercise 
ordinary  care  to  avoid  coming  In  contact  or 
collision  with  such  cars,  and  if  you  And  and 
believe  from  the  evidence  that  he  never 
looked  to  see  If  he  was  opposite  said  cars, 
and  never  used  any  means  whatever  to  as- 
certain the  Immediate  danger  of  a  collision 
with  said  car,  then  he  would  be  guilty  of 
contributory  negligence  as  a  matter  of  law, 
and  It  would  be  your  duty  to  return  your 
verdict  for  the  defendant,"  The  refusal  of 
this  charge  Is  made  the  basis  of  appellant's 
fourth  assignment  of  error.  This  charge,  we 
think,  was  upon  the  weight  of  the  evidence, 
and  properly  refused.  There  was  evidence 
that  appellee  observed  the  coal  car  standing 
on  the  Santa  F6  track  some  three  or  four 
hours  before  the  accident  resulting  In  his 
Injury  occurred,  but  it  certainly  did  not  con- 
clusively appear  that  the  proximity  of  the 
car,  or  the  danger  of  coming  tn  contact  with 
it  was  obvious,  or  that  appellee  must  neces- 
sarily have  known  of  such  proximity  and 
danger  in  the  discharge  of  his  duties.  Un- 
less It  did  so  appear  from  the  evidence,  ap- 
pellee had  the  right  to  assume,  as  heretofore 
stated,  that  appellant  had  exercised  the 
care  defined  by  law  to  furnish  bim  a  track 
free  from  obstructions,  and  reasonably  safe 
for  his  use  in  the  performance  of  the  work 
required  of  him.  The  charge  In  question 
Ifl  so  framed  that,  had  it  been  given,  the 
Jury  would  have  thereby  been  misled  into 
the  belief  that  it  was  appellee's  duty  to  ex- 
amine and  ascertain  whether  or  not  the 
car  was  dangerously  near  the  street  railway 
track,  and  that  if  he  failed  to  do  so,  he 
could  not  recover.  Whether  under  all  the 
facts  and  circumstances  of  the  case  tne 
appellee  failed  to  exercise  ordinary  care  for 
his  own  safety  was  an  Issue  of  fact  for  the 
Jury;  and  this  issue  by  the  general  charge, 
and  especially  by  a  special  instruction  given 
at  the  request  of  appellant,  was  fairly  8ub> 
mltted. 
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Nor  did  the  court  materially  err  In  refus- 
ing to  give  appellants  special  charges  Nos. 
7  and  8,  to  the  effect  that  there  was  no 
evidence  before  the  Jury  that  any  authorized 
«gent  of  appellant  had  notice  of  the  location 
of  the  coal  car,  or  participated  In  placing  It 
upon  the  Santa  F6  track  before  the  accident, 
or  that  it  had  control  over  the  placing  or  re- 
moval of  said  car,  and  therefore  was  not 
-charged  with  such  control,  and  that  the 
jury  should  not  consider  any  claim  of  ap- 
pellee that  It  had  such  notice.  These  charges 
were  probably  upon  the  weight  of  the  evi- 
dence, and  clearly  calculated  to  Induce  the 
jury  to  believe  that.  If  appellant  had  no  ac- 
tual notice  of  the  placing  of  and  location  of 
the  coal  car  on  the  Santa  Fi  track,  under 
no  circumstances  would  it  be  liable  for  the 
Injuries  sustained  by  appellee.  Such  is  not 
the  law.  It  was  appellant's  duty  to  exercise 
ordinary  care  to  discover  the  exact  loca- 
tion of  said  car,  and  such  care  to  have  it  re- 
moved. Failing  in  this,  it  could  not  escape 
liability  on  the  ground  that  It  had  no  actual 
notice  that  the  car  was  there,  and  no  author- 
ity to  control  It  The  evidence  shows  that, 
bad  appellant  exercised  ordinary  care.  It 
would  have  discovered  the  close  proximity 
of  the  car  to  its  track,  and  that  upon  the 
giving  of  notice  of  that  fact  to  the  agent  of 
the  Santa  F6  Railway  Company's  agent  at 
Dallas  immediate  steps  would  have  been 
taken  by  him  to  remove  the  car. 

We  have  found  no  error  requiring  a  re- 
versal of  the  case,  and  the  judgment  of  the 
court  below  is  therefore  affirmed. 

On  Rehearing. 

In  this  motion  we  are  asked  to  make  ad- 
ditional findings  of  fact,  which  we  do  as 
follows:  In  the  vicinity  of  noser's  Foundry, 
by  which  the  defendant's  cars  passed  upon 
Its  track,  there  were  three  railway  crossings 
in  rather  close  proximity  to  each  other.  The 
car  of  the  Santa  Fe  Railway  Company  which 
Injured  the  appellee  was  located  upon  the 
track  of  that  company  alongside  defendant's 
track,  and  betweeo  the  second  and  third 
railroad  tracks,  and  appellee  was  familiar 
with  the  location  of  all  the  crossings  and  of 
noser's  Foundry.  Appellee  knew  that  the 
coal  car  with  which  he  came  in  contact  was 
located  between  the  second  and  third  tracks 
and  near  the  foundry,  and  at  the  time  of  the 
accident  he  knew  be  was  between  the  second 
and  third  tracks,  and  that  he  was  near  the 
foundry.  The  distance  between  the  second 
and  third  tracks  was  100  to  150  feet.  As  ap- 
pellee stepped  down  on  the  running  board, 
just  Immediately  before  he  was  injured,  he 
did  not  look  to  see  if  the  car  that  he  came  in 
contact  with  was  standing  there.  Whether 
he  could  have  seen  the  car  had  he  looked  is 
not  enth-ely  free  from  doubt.  He  testified 
on  that  point  as  follows:  "I  suppose  the 
street  car  had  a  headlight  on  the  front  of  it. 


These  headlights  tiirow  a  light  on  either  side 
of  the  track,  and  down  the  track  for  some 
distance.  I  don't  know  as  I  could  have  seen 
one  [car]  If  I  had  looked.  I  suppose  I  could 
have  if  I  had  been  looking  that  way,  and 
had  not  been  attending  to  my  duties.  If  I 
had  been  looking  for  cars,  I  guess  I  could 
have  seen  it.  The  lights  on  the  car  that  I 
was  running  were  dim  at  the  time  I  got 
hurt"  We  see  no  reason  to  change  our 
views  as  expressed  in  the  original  opinion. 
Whether  the  appellant  was  guilty  of  negli- 
gence which  was  the  proximate  cause  of  ap- 
pellee's Injuries,  and  whether  appellee,  un- 
der all  the  circumstances  of  the  case,  was 
guilty  of  contributory  negligence,  were  issues 
of  fact  for  the  determination  of  the  jury. 
The  motion  for  rehearing  is  overruled. 


TIPTON  et  al.  v.  TIPTON,  t 
(Court  of  Civil  Appeals  of  Texas.     April  10, 
1909.     Rehearing  Denied  May  1,  1909.) 

1.  ADVKB8E  Possession  (J  63*)— Repudiation 
OF  Title  ot  Gbantob. 

A  purchaser,  taking  possession  of  land  un- 
der a  contract  of  sale,  cannot,  without  repudi- 
ation of  the  title  of  his  grantor,  hold  adversely 
against  him. 

[Ed.  Note.— For  other  cases,  see  Adverse  Pos- 
session, Cent  Dig.  SS  343-^346 ;  Dec.  Dig.  {  63.*] 

2.  Deeos  (8  56*)— Deuvbbt— SumciENCT. 

A  motner  conveyed  to  her  sons  land  on  con- 
sideration of  $1,800,  payable  to  her  heirs  at 
her  death,  and  on  the  further  oral  promise  to 
pay  certain  rents.  A  deed  was  signed  and  ac- 
knowledged, and  placed  in  a  trunk  belonging  to 
one  of  the  sons,  and  the  sons  took  possession  of 
the  land,  and  some  of  the  rents  were  paid. 
Held,  that  there  was  a  sufficient  delivery  of 
the  deed  to  authorize  the  foreclosure  of  a  ven- 
dor's lien  to  secure  the  payment  of  rent. 

[Ed.  Note.— For  other  cases,  see  Deeds,  Cent. 
Dig.  f  117;   Dec.  Dig.  {  66.*] 

8.  FsAuns,  Statute  of  (J  50*)— Contba.ctb  to 

BE  Pebfobmbd  Within  a  Yeas. 

A  mother  conveyed  to  her  sons  by  deed 
lands  on  consideration  of  $1,800,  payable  to  her 
heirs  on  her  death.  Orally  it  was  agreed,  as  a 
further  consideration,  that  they  would  pay  a 
certain  portion  of  the  crops  on  the  land  as  rent 
daring  her  lifetime.  Held,  that  the  oral  agree- 
ment, not  being  of  necessity  incapable  of  per- 
formance within  a  year,  was  not  within  the 
statute  of  frauds. 

[EiJ.  Note.— For  other  cases,  see  Frauds,  Stat- 
ute of,  Cent.  Dig.  g{  76,  77;  Dec  Dig.  |  5a*] 

4.  Evidence  (f  419*)- Pabol  Bvidehcb— Cow- 
sidebation  fob  Deed. 

It  is  permissible  to  show  that,  as  an  addi- 
tional consideration  for  a  deed  reciting  a  money 
consideration  only,  grantor  was  to  receive  rents 
for  her  life. 

[Ed.    Note. — For   other   cases,   see    Evidence, 
Cent.  Dig.  8  1913 ;   Dec.  Dig.  S  419.*] 

5.  Trial  (§  54*)— Reception  of  Evidence— 
liiMiTiNQ  Effect  of  Evidence. 

A  grantor  sued  for  rents,  a  part  of  the  con- 
sideration for  the  conveyance  of  the  land.  A 
witness  testified  that  the  grantor  had  conveyed 
the  land  to  her,  and  she  had  brought  suit  against 
the  defendant  to  recover  the  land,  and  had  lost 
the  suit,  and  that  she  thereafter  reconveyed  to 
the  grantor.    Held,  that  the  testimony  was  ad- 
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mlssible  only  for  the  purpose  of  affecting  the 
credibility  of  the  witness,  and  not  for  the  purpose 
of  provintr  plaintiff's  case,  as  plaintiff  was  not 
claiming  the  debt  sued  for  through  the  witness. 
[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  {  128;  Dec.  Dig.  {  54.*] 

6.  Vehdob  and  Pubchaseb   (|  284*)— Foeb- 

CLOSUBE  or  Lien— Verdict. 

A  grantor  sued  for  rents,  a  portion  of  the 
consideration  for  the  conveyance  of  the  land  to 
ber  two  sons,  one  of  whom  bad  abandoned  his 
interest,  the  other  talcing  possession,  and  claim- 
ing the  whole  by  adverse  possession.  The  peti- 
tion claimed  rents  for  four  years,  at  $400  per 
year,  on  all  the  land.  The  verdict  rendered 
was:  "We,  the  jury,  find  for  plaintiff  S200  for 
each  year,  1904,  190(5,  1906,  1907,  to  wit,  JSOO, 
and  said  lien  is  hereby  foreclosed."  Held,  that 
the  verdict  could  not  be  considered,  as  finding 
that  the  rent  was  allowed  for  an  undivided  one- 
half  interest  in  the  land,  and  not  on  the  whole 
land,  so  as  to  render  erroneous  the  foreclosure 
of  the  lien  on  the  whole  land  to  secure  the  pay- 
ment of  the  rents. 

[E5d.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Dec.  Dig.  f  284.*] 

Appeal  from  District  Court,  Hill  Coun^; 
B.  Y.  Cummings,  Special  Judge. 

Action  by  Mrs.  R.  J.  Tipton  against  Mrs. 
Angelina  Tipton  and  others.  From  a  Judg- 
ment for  plaintiff,  defendants  appeal.  Af- 
firmed. 

See  105  8.  W.  830. 

Morrow  &  Smlthdeal,  for  appellants.  W. 
E.  Spell  and  Vaughan  &  Hart,  for  appellee. 

BOOKHOT7T,  J.  This  case  was  originally 
filed  Marcb  29,  1904,  by  Mrs.  Rebecca  J.  Tip- 
ton against  Mrs.  Angellne  Tipton,  widow  of 
E.  G.  Tipton,  and  Myra  E.  Tipton,  Allie  Tip- 
ton, and  Bessie  Ann  Tipton,  children  of  B. 
O.  Tipton,  to  recover  rents  on  a  115-acre 
tract  of  land.  On  December  S,  1907,  the 
same  plaintiff  filed  against  the  same  defend- 
ants a  similar  suit  for  rent  accruing  subse- 
quent to  the  filing  of  the  first  suit  The  suits 
were  consolidated,  and  as  consolidated  it  was 
a  cause  for  debt  and  foreclosure  of  vendor's 
lien,  the  amount  of  tbe  debt  being  represent- 
ed by  the  value  of  the  rents  for  tbe  tract 
of  land  described  in  plaintlfTs  petition,  and 
for  the  years  therein  stated,  tbe  land  having 
been  conveyed  by  appellee  to  B.  G.  Tipton, 
deceased. 

Error  is  assigned  to  the  court's  refusal  to 
give  appellant's  special  charge  as  follows: 
"If  you  believe  from  tbe  evidence  that  in  tbe 
year  1881  the  plaintiff  herein  made  a  deed 
describing  the  land  in  controversy,  and  con- 
veying the  same  by  said  deed  to  E.  G.  Tipton 
and  Bobert  Tipton,  and  that,  as  a  part  of 
the  consideration  therefor,  B.  O.  Tipton  was 
to  sign  notes  for  a  part  of  tbe  purchase  mon- 
ey, payable  at  the  death  of  R.  J.  Tipton,  and 
that  be  was  to  pay  B.  J.  Tipton  during  ber 
lifetime  a  fourth  of  the  cotton,  and  a  third 
of  the  grain  grown  on  tbe  premises,  and  fur- 
ther believe  from  the  evidence  that  after 
said  deed  was  made,  to  wit,  about  the  year 
18S2.  or  before  that  time,  the  said  Robert 


Tipton  abandoned  said  premises,  and  that 
said  premises  were  taken  possession  of  by 
B.  G.  Tipton,  and  further  believe  from  the 
evidence  that  E.  G.  Tipton  refused  to  sign 
the  notes  and  repudiated  tbe  contract  to  sign 
the  same.  If  you  believe  he  had  agreed  to 
sign  the  same,  and  that  be  failed  and  re- 
fused to  pay  to  R.  J.  Tipton  a  third  of  the 
grain  and  a  fourth  of  the  cotton,  and  repudi- 
ated the  contract  to  pay  the  same,  if  he  bad 
made  said  contract,  claiming  to  owu  the 
same,  and  that  he  continued  in  possession 
of  said  premises  from  the  said  year  1882  up 

to  the  time  of  bis  death,  to  wit,  on  the 

day  of  ,  1902,  and  that  during  said 

time  be  used,  occupied,  enjoyed,  and  cultivat- 
ed said  premises,  and  claimed  to  own  tbe 
same,  and  held  the  same  adversely  to  any 
claim  of  the  said  R.  J.  Tipton,  then  and  in 
that  event  you  are  instructed  that  said  E. 
G.  Tipton  acquired  a  title  to  the  said  prem- 
ises by  virtue  of  tbe  10-year  statute  of  limi- 
tations; and,  if  you  so  believe,  you  are  in- 
structed that  no  vendor's  Hen  could  exist  in 
favor  of  the  plaintiff  herein."  There  was  no 
error  In  refusing  said  charge.  Prior  to  1881 
R.  J.  Tipton,  appellee,  was  the  owner  of 
115%  acres  of  land  in  John  Berry  survey  In 
Hill  county.  Some  time  in  the  year  1881  she 
conveyed  the  same  to  ber  two  sons,  R.  T. 
Tipton  and  E.  G.  Tipton,  for  the  considera- 
tion of  $1,800,  for  which  they  were  to  ex- 
ecute their  notes,  payable  to  the  respective 
heirs  of  R.  J.  Tipton  after  her  death.  As 
a  further  consideration,  they  were  to  pay  to 
tbe  grantor  as  rent  one-third  the  grain,  and 
one-fourth  the  cotton,  raised  each  year  upon 
tbe  land  during  tbe  lifetime  of  the  grantor. 
No  part  of  the  cash  consideration  was  ever 
paid.  B.  T.  Tipton  and  E.  G.  Tipton  took 
possession  of  the  land  under  the  terms  of  tbe 
agreement,  and  paid  tbe  rent  in  grain  and 
cotton,  according  to  contract,  for  several 
years.  R.  T.  Tipton  executed  bis  notes  as 
stipulated  In  the  agreement,  but  E.  G.  Tipton 
failed  to  sign  them.  Tbe  deed  was  not  to  be 
recorded  until  tbe  death  of  Mrs.  R.  J.  Tipton, 
the  grantor.  At  the  close  of  the  year  1883, 
or  the  first  of  1884,  B.  T.  Tipton  abandoned 
tbe  land,  and  E.  O.  Tipton  took  possession  of 
all  the  land,  claiming  it  as  his  own.  E.  G. 
Tipton,  not  having  paid  the  consideration  for 
the  conveyance  to  him  by  R.  J.  Tipton  of  an 
undivided  one-half  interest  in  the  land,  the 
superior  title  to  said  one-halt  remained  in 
R.  J.  Tipton,  tbe  grantor,  and  limitation  did 
not  run  in  bis  favor  as  against  such  grantor. 
Kstes  V.  Browning,  11  Tex.  237,  60  Am.  Dec. 
238;  White  v.  Cole,  9  Tex.  Civ.  App.  277,  20 
S.  W.  1148;  Jackson  v.  Palmer,  52  Tex.  427; 
Moore  v.  Glesecke,  76  Tex.  543,  13  S.  W.  200. 
A  different  rule  might  prevail  had  he  ex- 
pressly repudiated  his  purchase  and  given 
notice  to  bis  vendor  of  such  repudiation,  and 
that  be  would  not  be  bound  by  the  convey- 
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ance.  The  trial  court  submitted  the  10-year 
statute  of  limitation  as  to  one-half  of  the 
land,  and  no  complaint  is  made  to  bis  action 
in  so  doing. 

It  is  contended  that  the  trial  court  erred 
in  refusing .  appellant's  requested  charge 
reading:   "If  you  believe  from  the  evidence 

that  on  the  day  of ,  1881,  the 

plaintiff,  Mrs.  R.  J.  Tipton,  was  the  owner 
of  the  tract  of  land  in  controversy,  and  that 
at  or  about  said  date  she  and  E.  O.  Tipton 
and  R.  T.  Tipton  made  a  contract,  the  ef- 
fect of  which  was  that  the  plaintiff  B.  J.  Tip- 
ton was  to  convey  to  the  said  E.  G.  Tipton 
and  R.  T.  Tipton  the  tract  of  land  in  con- 
troversy, and  that  they  were  to  pay,  as  con- 
sideration therefor,  the  sum  of  $1,800  at  the 
death  of  R.  J.  Tipton,  and  in  addition  were 
to  pay  one-third  of  the  grain,  and  one-fourth 
of  the  cotton,  grown  on  the  premises  during 
the  life  of  K.  j;  Tipton,  and  if  you  further  be- 
lieve from  the  evidence  that  the  said  deed 
was  signed  and  acknowledged  by  the  said 
B.  J.  Tipton  for  the  purpose  of  conveying 
said  land  to  B.  G.  Tipton  and  R.  T.  Tipton, 
but  further  believe  from  the  evidence  that 
the  said  deed  was  not  delivered  to  the  said 
E.  G.  Ilpton  and  R.  T.  Tipton,  but  that  the 
same  was  retained  by  B.  J.  Tipton,  and  that 
it  was  her  intention  to  retain  same,  and  not 
deliver  same,  then  and  in  that  event  you  are 
instructed  that  the  contract  and  transaction 
between  said  R  J.  Tipton  and  her  two  sons, 
E.  O:  and  B.  T.  Tipton,  if  you  find  there  was 
such  transaction,  did  not  pass  the  title. to  said 
land  from  the  said  B.  J.  Tipton;  and,  if  you 
so  find,  then  you  are  instructed  that,  even 
though  you  may  find  the  plalntiflT  herein  is 
entitled  to  recover  rents  under  other  charges 
given  you  by  the  court,  she  would  not  be  en- 
titled to  the  foreclosure  of  any  lien  upon  the 
land  in  Question  as  security  for  the  payment 
of  said  rents."  The  petition  alleged  the 
execution  and  delivery  of  the  deed  by  B.  J. 
Tipton  to  her  two  sons,  E.  O.  and  B.  T.  Tip- 
ton. The  deed  was  signed  and  acknowledged 
by  her.  The  deed  was  placed  in  E.  G.  Tip- 
ton's trunk.  B.  T.  Tipton  and  E.  G.  Tipton 
took  possession  of  the  land  and  paid  the 
rent  in  accordance  with  the  terms  of  the 
contract  between  them  for  about  two  years, 
and  up  to  the  time  R.  T.  Tipton  moved  off 
the  land.  The  uncontroverted  evidence  In 
our  opinion  shows  a  delivery  of  the  deed. 
The  charge  was  properly  refused. 

These  remarks  apply  also  to  the  third  as- 
signment of  error,  and  the  same  Is  overruled. 

Error  is  assigned  to  the  court's  action  in 
refusing  appellant's  special  charge  as  follows: 
"Yon  are  instructed  that  even  though  you 
may  believe  from  the  evidence  that  E.  Q. 
Tipton  promised  and  agreed,  that  he  would 
pay  to  Mrs.  R.  T.  [J.]  Tipton  one-fourth  of 
the  cotton  and  one-third  of  the  grain  grown 
on  the  premises  in  controversy  during  the 
lifetime  of  the  said  R.  J.  Tipton,  you  are 
nevertheless  instructed  that  the  undisputed 


evidence  showing  said  contract  oot  to  bare 
been  in  writing,  the  same  Is  void  for  th» 
reason  that  the  same  could  not  be  performed 
within  one  year  from  the  date  of  the  making 
of  said  contract."  This  charge  was  properly 
refused.  The  contract  was  performable  up- 
on the  death  of  Mrs.  R.  J.  Tipton,  and  this 
was  a  contingency  which  might  have  hap- 
pened within  one  year.  It  is  only  when  tlie 
contract  may  not  be  performed  within  a  year 
that  the  statute  of  frauds  denounces  It  as 
void.  Sayles'  Ann.  Civ.  St  1897,  art.  2543, 
subd.  5;  Thouvenln  v.  Lea,  26  Tex.  612; 
Thomas  v.  Hammond,  47  Tex.  42;  Lenuard 
V.  Lumber  Co.  (Tex.  Civ.  App.)  94  S.  W.  383. 

The  third  paragraph  of  the  court's  charge 
reads:  "You  are  instructed  that  you  must 
first  determine  from  the  evidence  in  this  case 
whether  or  not,  at  the  time  of  the  execution 
of  said  deed,  the  plaintiff,  Mrs.  R  J.  Tipton, 
entered  into  an  agreement  with  E.  Q.  Tipton 
and  B.  T.  Tipton  by  which  it  was  agreed  be- 
tween them  that,  as  a  part  of  the  considera- 
tion of  said  land.  In  addition  to  that  express- 
ed in  the  deed,  the  said  E.  G.  Tipton  and  the 
said  B.  T.  Tipton  should  pay  to  the  plaintiff 
annually  as  the  rents  on  said  premises  one- 
fourth  of  the  cotton  and  one-third  of  the 
grain  during  her  life;  unless  you  believe 
from  the  evidence  that  such  agreement  was 
made  and  entered  into,  then  you  will  find 
for  the  defendants."  It  is  contended  that 
this  is  error,  in  that  it  authorized  a  recovery 
on  account  of  an  alleged  verbal  agreement  to 
pay  rents  on  the  land,  which,  according 
to  the  pleading  of  the  plaintiff  and  the  evi- 
dence in  the  case  had  been  conveyed  to  the 
defendants'  ancestors  by  warranty  deed,  re- 
citing a  cash  consideration,  and  reserving  no 
rent  or  other  right  in  the  premises.  The 
claim  of  the  plaintiff  is  not  based  on  a  claim 
solely  for  rents,  but  also  the  additional  fact 
that  such  rents,  under  the  contract  between 
the  parties,  were  to  be  paid  as  a  part  of  the 
consideration  for  the  conveyance  of  the  land, 
and  constituted  a  vendor's  Hen  on  the  land. 
The  charge  was  correct,  and  in  accord  with 
the  opinion  on  the  former  appeal  of  this  case, 
105  S.  W.  880. 

Complaint  is  made  of  the  seventh  para- 
graph of  the  court's  charge,  reading  as  fol- 
lows: "The  evidence  introduced  before  you 
of  the  witness  Mrs.  Clementine  McClendon, 
to  the  effect  that  the  plaintiff,  a  few  days 
after  the  death  of  the  deceased,  E.  G.  Tipton, 
executed  a  deed  to  her  purporting  to  convey 
the  land  in  controversy  to  the  said  Mrs. 
Clementine  McClendon,  and  her  testimony  to 
the  effect  that  she  brought  suit  against  the 
defendant  In  this  case  tpr  the  land  in  con- 
troversy, and  that  she  lost  said  suit,  and  her 
further  testimony  that  she  reconveyed  said 
land  to  the  plaintiff,  was  admitted  only  on 
the  issue  affecting  the  credibility  of  the  said 
Mrs.  Clementine  McClendon,  and,  on  the  is- 
sue showing  a  motive  to  testify  as  she  did, 
and  as  to  whether  the  same  does  affect  her 
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credit  as  a  witness,  or  does  sbow  a  motlre  to 
testify,  are  Qnestlons  altogether  for  your 
consideration,  and  yon  will  not  consider  said 
testimony  for  any  other  purpose."  There  was 
oo  error  In  giving  this  charge.  The  suit  by 
appellee  was  not  for  a  recovery  of  the  land, 
bnt  for  the  recovery  of  a  part  of  the  debt, 
representing  part  of  the  consideration  to  be 
paid  for  the  conveyance  of  the  land.  The 
4eed  executed  by  appellee  to  Mrs.  McCIend- 
on,  the  suit  brought  by  her,  and  the  result  of 
the  suit,  were  not  admissible  to  prove  plain- 
tiff's case ;  the  appellee  not  claiming  the  debt 
sued  for.  or  the  lien  through  Mrs.  McClendon. 
The  evidence  to  which  the  charge  refers 
could  only  be  considered  as  affecting  the 
credibility  of  the  witness. 

It  Is  Insisted  in  the  ninth  assignment  of 
error  that  the  court  erred  In  foreclosing  a 
lien  on  the  entire  tract  of  land  described  In 
the  petition,  because  the  same  Is  contrary  to 
the  charge  of  the  court  and  the  verdict  of  the 
Jury.  The  petition  sought  to  recover  rent 
for  four  years  at  the  rate  of  $400  per  year 
on  all  the  land.  The  verdict  was  as  follows: 
"We,  the  Jury,  find  for  plaintiff  $200  for  each 
year  1904,  1905,  1906,  1907,  to  wit:  $800.00, 
and  said  lien  is  hereby  foreclosed."  It  Is  ar- 
gued that  the  verdict  shows  that  the  jury 
found  this  sum  for  the  rent  of  an  undivided 
one-half  of  the  land,  and  that  the  court  erred 
In  foreclosing  the  lien  on  the  whole  tract 
To  sustain  this  argument  we  would  have  to 
assume  that  the  jury  found  that  appellants 
acquired  title  to  an  undivided  one-half  of  the 
land  under  the  10-year  statute  of  limitations, 
and,  *  further,  that  the  verdict  shows  that 
they  only  found  for  plaintiff  the  rent  for  one- 
half  the  land.  We  cannot  assume  that  suCh 
was  their  finding.  The  evidence  as  to  the 
yearly  value  of  the  rents  was  controverted. 
There  Is  nothing  In  the  record  to  show  af- 
firmatively that  the  jury  found  for  appellants 
nn  undivided  one-half  of  the  land  under  the 
10-year  statute  of  limitations.  The  verdict 
authorized  the  judgment. 

Finding  no  reversible  error  In  the  record, 
the  judgment  Is  afilrmed. 


ST.  LOUIS,  S.  F.  &  T.  RT.  CO.  et  al,  t. 
FENLEY. 

<Conrt  of  Civil  Appeals  of  Texas.     April  22, 
1909.) 

1.  Appeal  and  Ebbob  (§  916*)— Pbesxtmftion 

FBOV  TBANSCBIPT  OF  ReCOBD. 

Where,  on  appeal  In  an  action  for  breach  of 
contract,  the  tnnscript  of  the  testimony  con- 
tains a  statement  that  the  contract  was  pirt  in 
-evidence  bnt  it  is  not  made  a  part  of  the  record, 
and  the  transcript  states  that  the  contract  was 
correctly  set  forth  in  the  pleadings,  the  coart 
may  assume  that  the  contract  put  in  evidence 
-was  correctly  set  forth  in  the  petition. 

[Bd.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {  3702 ;    Dec.  Dig.  J  916.*] 


2.  Cabbibbs   (S   228*)  —  Cabbiaok   or   Live 
Stock— Acnoirs  Aoainbt  Connxoiiho  Gab- 

BIKB8— EVIDERCB. 

Evidence  in  an  action  against  connecting 
carriers  for  injuries  to  a  shipment  of  horses 
held  to  authorize  a  finding  against  the  deliver- 
ing carrier  for  all  the  damages. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  I  960 ;   Dec.  Dig.  |  228.*] 

3.  Appxai.  and  Ekbob  (|  1033*)— Habicless 

EBBOB — JUDOMXRT. 

Where,  in  an  action  a^Inst  connecting  car- 
riers for  damages  to  a  shipment  of  horses,  the 
evidence  was  sufficient  to  sustain  a  judgment 
against  the  delivering  carrier  for  all  the  dam- 
ages. It  cannot  be  beard  to  complain  on  appeal 
that  the  jndgment  was  against  It  for  only  one- 
half  of  the  damages,  ana  the  receiving  carrier 
cannot  complain  of  a  division  of  the  damages  as 
the  interstate  commerce  act  (Act  Feb.  4,  1887, 
c.  101,  I  20,  24  Stat.  386  [U.  S.  Comp.  St 
1901,  p.  3169D,  as  amended  in  1906  (Act  June 
29,  1906,  c.  3S91,  84  Stat  693  [U.  S.  Comp. 
St.  Snpp.  1907,  p.  909]),  makes  any  common 
carrier  receiving  property  for  transportation 
from  a  point  in  one  state  to  a  point  in  another 
state  liable  for  any  damage  to  such  prt^rty 
caused  by  it  or  any  other  common  carrier  to 
which  the  property  is  delivered. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  K  4060,  4061;  Dec.  Dig.  I 
1033.*] 

Appeal  from  District  Court,  Tarrant  Coun- 
ty; Irby  Dunldln,  Judge. 

Action  by  J.  H.  Fenley  against  the  St  Lou- 
is, San  Francisco  &  Texas  Railway  Company 
and  another.  Judgment  for  plaintiff,  and  de- 
fendants appeaL    Affirmed. 

Andrews,  Ball  &  Streetman  and  H.  M. 
Chapman,  for  appellants.  Bryan  &  Spoonts, 
for  appellee. 

WILLSON,  0.  J.  Appellee  shipped  a  lot 
of  horses  from  Carthage,  Mo.,  to  Ft  Worth, 
a  distance  of  about  500  miles.  The  horses 
wore  received  by  the  St  Louis  &  San  Fran- 
cisco Railroad  Company  at  Carthage,  and 
transported  over  a  line  of  road  controlled  by 
It  to  the  point  where  same  connected  with  a 
line  of  road  controlled  by  the  St  Louis,  San 
Francisco  &  Texas  Railway  Company.  The 
latter  company  then  transported  them  on  and 
delivered  them  to  the  consignee  at  Ft  Worth. 
While  transporting  the  horses,  the  carriers 
so  negligently  delayed  and  handled  them  as 
to  depreciate  their  marlcet  value  In  Ft 
Worth  in  the  sum  of  $860.  In  accordance 
with  the  verdict  of  a  jury  so  apportioning  the 
damages,  a  judgment  for  one-half  of  the  sum 
thereof  was  rendered  in  favor  of  appellee 
against  each  of  the  carriers.  The  complaint 
made  on  this  appeal  is  that  the  evidence 
showed  that  a  greater  proportion  of  the  dam- 
ages than  one-half  thereof  was  due  to  the 
negligence  of  the  St.  Louis  &  San  Francisco 
Railroad  Company,  but  otherwise  did  not 
show  how  much  thereof  was  due  to  its  neg- 
ligence and  liow  much  to  the  negligence  of 
the  other  appellant,  and  therefore  that  the 
finding  of  the  jury  and  judgment  of  the  court 
apportioning  the  damages  as  stated  was  con- 


-Vgr  otliur  easw  ie«  *am«  topic  and  lacUoxi  NUUBBR  la  I>m.  *  Am.  Dies.  1907  to  date,  *  Reporter  Indnei 


Digitized  by 


Google 


846 


118  SOUTHWESTERN  RBPOETER. 


(Tcx- 


trary  to  the  evidence,  In  that  they  were 
against  the  St  Lonls,  San  Frandoco  &  Texas 
Railway  Company  for  one-half  thereof,  and 
not  supported  by  the  evidence.  In  that  It  was 
not  sufficient  to  authorize  an  apportionment 
of  the  damages  to  be  made  at  all. 

In  his  petition  appellee  alleged  that  the 
horses  were  delivered  to  appellants  and  to 
each  of  them  at  Carthage,  and  that  they 
and  each  of  them  undertook  and  agreed  to 
transport  and  deliver  them  to  the  consignee 
thereof  at  Ft  Worth.  In  the  answer  of  ap- 
pellants it  was  alleged  that  the  contract  was 
between  appellee  and  the  St  Louis  &  San 
Francisco  Railroad  Company  alone.  In  the 
transcript  of  the  testimony  admitted  on  the 
trial  is  a  statement  that  the  contract  cover- 
ing the  shipment  of  horses  was  put  in  evi- 
dence; but  It  is  not  a  part^of  the  record  on 
this  appeal.  It  is  merely  mentioned  in  said 
transcript  as  being  "correctly  set  forth  In 
the  pleadings  in  this  case."  If  we  assume, 
and  In  the  condition  stated  of  the  record  we 
think  we  should  assume,  the  fact  to  be  that 
the  contract  put  in  evidence  was  correctly 
set  forth  in  appellee's  petition,  it  is  clear 
that  neither  of  the  appellants  has  a  right 
to  complain  of  the  apportionment  made  of 
the  damages;  for  such  a  contract  would 
authorize  a  judgment  against  each  of  them 
for  the  entire  amount  of  appellee's  damages. 
But  if  such  an  assumption  should  not  be  In- 
dulged, we  still  would  be  of  the  opinion  that 
appellants'  contention  should  be  overruled. 
It  does  not  appear  from  the  evidence  that  a 
greater  proportion  than  one-half  of  the  dam- 
ages was  due  to  negligence  of  the  St  Louis 
&  San  Francisco  Railroad  Company.  Ap- 
pellants' contention  that  it  does  so  appear  is 
based  on  the  assumption  that  the  evidence 
shows  that  that  company  transported  the 
horses  much  the  greater  portion  of  the  dis- 
tance between  Carthage  and  Ft  Worth,  and 
that  much  the  greater  part  of  the  delay  and 
rough  handling  resulting  in  the  depreciation 
in  the  value  of  the  horses  at  Ft  Worth  oc- 
curred on  Its  line;  but  while  the  record  may 
be  said  to  show  at  what  points  between 
Carthage  and  Ft  Worth  the  delays  and  rough 
handling  of  the  horses  occurred.  It  does  not 
show  at  what  point  between  those  places 
the  Initial  carrier's  control  of  the  shipment 
ended,  nor  at  what  point  the  delivering  car- 
rier's control  of  same  conamenced.  In  the 
absence  of  such  a  showing,  we  do  not  think 
it  can  be  said  that  the  testimony  established 
tliat  a  greater  part  of  the  delay  and  rough 
handling  occurred  while  the  shipment  was 
being  transported  by  one  of  the  carriers  than 
occurred  while  It  was  being  transported  by 
the  other.  If  In  determining  such  a  question 
we  should  take  notice  without  proof  thereof 
of  the  line  of  railway  In  Texas  operated  by 
the  St  Louis,  San  Francisco  &  Texas  Rail- 
way Company,  we  hardly  think  we  should 
take  such  notice  of  the  distances  between 
stations  on  such  line  of  railway,  or  assume 
that  that  company  did  not  control  and  op- 


erate any  part  of  the  line  of  railway  over 
which  the  horses  were  transported  while 
beyond  the  limits  of  the  state,  but  while  on 
their  way  to  it 

Nor  do  we  think  w^  should  take  notice 
of  the  line  of  railway  controlled  and  operat- 
ed by  the  other  appellant  in  another  or  other 
states  over  which  the  horses  may  have  been 
transported.  In  this  condition  of  the  evi- 
dence, It  not  appearing  that  by  the  eon- 
tract  covering  the  shipment  the  respective 
carriers  were  exempted  from  liability  for 
damages  occurring  off  its  own  line,  nor  that 
appellee  or  some  one  representing  him  was 
required  to  and  did  accompany  and  care  for 
the  horses,  evidence  that  the  horses  were  de- 
livered to  one  of  the  carriers  at  Carthage 
in  good  condition,  and  that  they  were  deliver- 
ed at  their  destination  by  the  other  In  a  dam- 
aged condition,  prima  facie  waS'  sufficient  to 
authorize  a  finding  against  the  delivering 
carrier  for  all  the  damages.  O.,  C.  and  S.  F. 
Ry.  Co.  V.  Cushney,  95  Tex.  312,  67  S.  W.  77; 
G.,  C.  &  S.  F.  Ry.  Co.  v.  EdlofC,  89  Tex.  458, 
34  S.  W.  414,  85  S.  W.  144;  T.  &  P.  Ry.  Co. 
V.  Tom  Green  County  Cattle  Co.,  15  Tex. 
Civ.  App.  147,  38  S.  W.  1138;  8  Hutch.  Car. 
f  1348.  In  the  Edlotf  Case,  supra,  the  court 
said :  "When  the  plaintiff  showed  the  goods 
to  have  been  in  a  damaged  condition  when 
tendered  to  him  by  the  Gulf,  Colorado  &  San- 
ta F6  Railroad  Company  at  Dallas,  he  made  a 
prima  facie  case  against  said  company  for  the 
full  amount  of  the  damage.  In  order  to  es- 
cape liability  in  whole  or  In  part,  it  devolved 
upon  said  company  to  show  that  such  damage 
as  it  disputed  its  liability  for  occurred  on 
another  line.  Simply  showing,  as  It  has  done 
In  this  case,  that  the  goods  were  damaged 
to  some  extent  without  showing  how  much, 
when  delivered  to  it,  does  not  defeat  or  In 
any  wise  meet  plaintiff's  prima  facie  caseu" 
As  therefore  the  judgment  in  this  case  might 
have  been  against  the  St  Louis,  San  Francis- 
co &  Texas  Railway  Company  for  all  the 
damages.  Irrespective  of  whether  it  alone  or 
jointly  with  the  other  appellant  contracted 
to  transport  the  horses  the  entire  distance 
from  Carthage  to  Ft  Worth  or  not  it  should 
not  be  heard  to  complain  that  the  jndgmoit 
was  against  it  for  only  one-half  the  sum  of 
the  damages.  Nor  do  we  think  the  St  LouIb 
&  San  Francisco  Railroad  Company,  if  it 
should  be  assumed  that  by  the  terms  of  the 
contract  it  became  liable  only  for  damages 
due  to  its  negligence  while  handling  the 
horses,  is  In  a  better  position  than  the  other 
appellant  is  in  to  complain  of  the  judgment 
The  twentieth  section  of  the  interstate  com- 
merce  act  (Act  Feb.  4,  1887,  c.  104,  24  Stat 
386  [U.  S.  Comp.  St  1901,  p.  3169]),  as  amend- 
ed in  1906  (Act  June  29,  1906,  c.  3591.  S4 
Stat  593  [U.  S.  Comp.  St  Supp.  1907,  p. 
909])  declares  "that  any  common  carrier,  rail- 
road or  transportation  company  receiving 
property  for  transportation  from  a  point  in 
one  state  to  a  point  in  another  state  shall 
Issue  a   receipt  or  bill  of  lading  therefor 
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and  shall  be  liable  to  the  lawful  holder  there- 
of for  any  loss,  damage  or  injury  to  such 
property  caused  by  It  or  by  any  common  car- 
rier, railroad,  or  transportation  company 
to  which  such  property  may  be  delivered  or 
over  whose  Hue  or  lines  such  property  may 
pass,  and  no  contract,  receipt,  rule  or  regu- 
lation shall  exempt  such  common  carrier, 
railroad  or  transportation  company  from  the 
liability  hereby  imposed."  2  Hutch.  Car.  p. 
600.  The  statute  quoted  would  have  author- 
ized a  Judgment  against  said  St  Louis  & 
San  Francisco  Railroad  Company  for  all  the 
damages  found  by  the  Jury.  In  any  view  of 
the  case,  therefore,  it  should  not  any  more 
than  the  other  appellant  be  heard  to  complain 
of  the  Judgment 
The  Judgment  Is  affirmed 


ST.  LOUIS  &  S.  P.  RT.  CO.  et  al.  t.  LANE. 

(Court   of  Civil   Appeals   of  Texas.     April  7, 

1909.     Rehearing  Denied  May  5,  1909.) 

1.  Appeai,  and  Ebbob  ({  742*)— Assignments 
OF    Ebbob  —  Stateoixnt  —  Requisites    and 

SCFFICIENOT. 

An  assignment  of  error  should  be  followed 
by  a  proper  statement  of  the  facta  necessary  to 
enable  the  court  to  pass  on  the  assignment,  and 
mere  references  to  the  record  do  not  constitnte 
a  statement  required  by  the  rules. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error.  Qent  Dig.  {  3000 ;   Dec.  Dig.  |  742.*] 

2.  Appeax  and  Ebbob  (S  742*)— Absionments 
OF  Ebrob— Effect  of  Failtjkb  to  Follow 
BT  Statement  of  Pacts. 

Where  an  assignment  of  error  is  not  fol- 
lowed by  a  proper  statement  of  the  facts,  as 
required  by  the  rules,  it  may  be  disregarded. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  i  8000;    Dec.  Dig.  1  742.*] 

3.  Evidence  ({  823*)- Heabsat  Evidence- 
State  OF  Mabket. 

A  witness  was  properly  allowed  to  testify 
as  to  the  state  of  the  cattle  market  on  certain 
days,  and  state  that  be  gained  his  information 
from  marliet  reports. 

[Ed.    Note.— For   other  cases,   see   Evidence, 
Cent.  Dig.  i  1217;    Dec  Dig.  |  323.»] 

4.  Evidence  (§  323*)— Heaesat  Evidence— 
Accounts  of  Sale  of  Cattle. 

In  a  suit  for  the  negligent  handling  of  a 
shipment  of  cattle,  accounts  of  sale  handed  to 
plaintiff  by  commissionmen  at  their  destination 
were  not  hearsay,  and  were  properly  admitted 
in  evidence  to  show  the  correct  weights  and 
prices  of  the  cattle. 

[Ed.   Note.— For  other  cases,   see   Evidence, 
Cent  Dig.  |  1215;   Dee.  Dig.  i  823.*] 
6.  Tbial  (8  200*)— Chaboe  as  Invadino  Do- 

ICAIN  of  Jubt. 

In  a  suit  for  the  negligent  handling  of 
cattle,  a  charge  informing  the  jury  of  the  care 
that  devolved  on  defendant  and  that  if  they 
bad  not  exercised  that  care  they  would  be  guil- 
ty of  negligence,  did  not  Invade  the  domain 
of  the  jury,  but  amounted  merely  to  a  definition 
of  "negligence." 

[Ed.  Note,— For  other  cases,  see  Trial,  Cent 
Dig.  S  471;    Dec.  Dig.  i  200.*] 

6.   TEIAL    (§    200*)— INSTBUCTIONS— POWEB    OF 

Tbial  Judob. 

A  trial  judge  should  not  be  deprived  of 
power  to  apply  the  law  to  the  issues  of  a  case 


and  i)ermitted .  only  to  give  abstract  disserta- 
tions on  the  law  to  be  applied  by  the  jury  as 
they  may  see  fit. 

[EM.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  i  471 ;   Dec  Dig.  {  200.*] 

7.  Judgment  (i  256*)— Confobmut  to  Veb- 

DICIV-lHCLUSION   OF  INTEBEST. 

In  rendering  judgment  for  damages.  It  is 
error  to  include  interest  from  the  date  of  their 
Infliction,  when  the  jury  do  not  find  for  such 
interest. 

[Ed.  Note. — For  other  cases,  see  Judgment,. 
Cent.  Dig.  {  453;    Dec  Dig.  S  256.*] 

8.  Appeal  and  Ebbob  (J  1151*)- Rbfobma- 
tion   of  Judgment— Ebbob  in  Axlowino  . 

iNTEBEST. 

Error  in  including  interest  in  a  judgment 
for  damages  can  be  remedied  by  the  appellate 
court. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  {  4502;    Dec.  Dig.  i  1151.* J 

Appeal  from  Hardeman  County  Court; 
H.  W.  Martin,  Special  Judge. 

Action  by  W.  W.  Lane  against  the  St 
Louis  &  San  Francisco  Railway  Company 
and  others.  From  a  Judgment  for  plaiatiffr 
defendants  appeaL    Reformed  and  affirmed. 

O.  H.  Yoakum  and  Decker  &  Clarke,  for 
appellants.  M.  M.  Hankins  and  D.  E.  Ma- 
gie,  for  appellee. 

FLY,  J.  This  Is  a  suit  for  damages  aris- 
ing from  the  negligent  handling  of  certain 
cattle  shipped  by  appellee  from  Quanah, 
Tex.,  to  St  Louis,  Mo.  A  verdict  for  $250 
was  rendered  In  favor  of  appellee,  and  from 
the  Judgment  based  thereon  this  appeal  la 
perfected. 

The  first  assignment  of  error  complains  of 
the  admission  in  evidence  of  the  depositions 
of  0.  A.  McCormack;  the  grounds  of  objec- 
tion being  that  the  questions  propounded  > 
were  inserted  by  the  notary  who  took  the 
depositions,  and  because  neither  the  original  - 
interrogatories  nor  certified  copies  were  of- 
fered with  the  depositions.  The  assignment 
is  not  followed  by  a  proper  statement  of 
the  facts  necessary  In  order  to  enable  a 
court  to  pass  upon  the  assignment  Mere 
references  to  the  record  do  not  constitute 
the  statement  required  by  the  rules.  Haley 
V.  Davidson,  48  Tex.  615;  McManus  v.  Wal- 
lls,  52  Tex.  534;  Canal  Co.  v.  McFarland 
(Tex.  CIv.  App.)  108  S.  W.  435.  This  court 
is  empowered  under  such  conditions  to  to- 
tally disregard. the  assignment  of  error  and 
to  consider  it  as  abandoned.  Cooper  t.  Hln- 
er,  91  Tex.  658,  45  S.  W.  554.  In  this  con- 
nection It  may  be  stated  that  a  perusal  of 
the  record  does  not  sustain  the  claim  that 
the  interrogatories  were  those  of  the  notary, 
and  not  those  of  the  parties,  and  it  also  ap- 
pears that  on  a  former  trial  the  depositions 
had  been  recognized  as  proper  ones  by  ap- 
pellants, and  no  motion  to  suppress  the  dep- 
ositions was  ever  made.  It  was  not  claimed 
that  the  questions  had  not  been  correctly 
copied  by  the  notary  from  the  original  ones. 


•For  otlier  cases  see  sam*  topic  and  section  NUMBER  In  Dec.  *  Am.  Digs.  1907  to  date,  &  Reporter  Indexes 


Digitized  by 


Google 


cattle  market  on  December  6,  6,  and  7,  1905, 
wtalch  knowledge  he  gained  from  reference 
to  the  National  Live  Stock  Reporter,  which 
be  kept  In  book  form  In  his  office,  and  the 
evidence  was  properly  admitted.  Railway 
V.  Gunter,  39  Tex.  CIt.  App.  129,  88  S.  W. 
939;  Railway  v.  Startz,  42  Tex.  Civ.  App. 
85,  94  &  W.  212;  Railway  v.  Bennett  (Tex. 
Civ.  App.)  108  S.  W.  1115;  Railway  v.  Kar- 
rer  (Tex.  Civ.  App.)  109  &  W.  440.  The 
statement  of  facts  falls  to  sustain  the  state- 
ment of  appellants  that  the  witness  con- 
sulted any  records  except  the  National  Live 
Stock  Reporter. 

Appellee  swore  that  he  was  present  when 
his  cattle  were  sold,  and  that  certain  ac- 
counts of  sale  which  were  handed  him  by 
commlsslonmen  In  St.  Louis  gave  the  cor- 
rect weights  and  prices  of  the  cattle.  The 
accounts  of  sale  were  not  hearsay  and  were 
properly  admitted  In  evidence.  Appellee 
personally  knew  the  weights  and  prices. 

The  court  did  not  err  in  giving  the  charge 
complained  of  In  the  fourth  assignment  of 
error.  The  Jury  was  Informed  of  the  care 
that  devolved  upon  appellants  in  handling 
the  cattle,  and  that  if  they  had  not  exer- 
cised that  care  they  would  be  guilty  of  neg- 
ligence. The  domain  of  the  Jury  was  not 
Invaded  thereby.  It  amounted  merely  to  a 
definition  of  "negligence."  A.  similar  charge 
was  approved  in  the  case  of  Railway  v. 
Vaughn,  6  Tex.  Civ.  App.  195,  23  S.  W.  745, 
cited  by  appellant.  The  charge  did  not  men- 
tion any  facts  that  would  constitute  negli- 
gence, but  was  general  in  its  nature.  It  Is 
very  ditFerent  from  the  charge  condemned 
In  Calhoun  t.  Hallway,  84  Tex.  226,  19  S. 
W.  341. 

To  sustain  the  fifth  assignment  of  error 
would  deprive  a  trial  Judge  of  the  power  to 
apply  the  law  to  the  Issues  of  a  case  and 
permit  him  only  to  give  abstract  disserta- 
tlons  on  the  law  and  allow  the  Jury  to  blind- 
ly apply  such  abstractions  as  they  might 
see  fit  The  charge  complained  of  in  no 
manner  Invades  the  province  of  the  Jury. 

The  court  erred  in  rendering  Judgement  for 
Interest  from  the  date  af  the  infliction  of 
the  damages,  when  the  Jury  had  not  found 
for  such  interest.  Interest  as  damages  might 
have  been  allowed  by  the  Jury,  under  prop- 
er instructions  by  the  court;  but  the  court 
could  not  render  Judgment  for  such  damages 
without  having  a  basis  for  the  same  In  the 
verdict  The  interest  was  not  a  legal  inci- 
dent of  the  sum  found  by  the  Jury,  and  could 
not  be  added  by  the  court  This  Is  a  mat- 
ter, however,  that  can  be  remedied  by  this 
court. 


be  affirmed. 


FLTNN  et  al.  v.  BANK  OP  MINElRAL 

WELLS. 

(Court   of  Civil   Appeals  of  Texas.     Jan.   30, 

1909.     On  Rehearing,  March  13,  1909.) 

1.  Contracts  ({  131*)  —  Public  Polict  — 
oovkbnicent  contbacts. 

A  contract  for  the  servicea  of  an  attorney 
to  use  his  personal  influence  to  secure  a  con- 
tract from  toe  county  for  the  erection  of  bridgei 
la  void  as  against  pablic  policy. 

[BW.  Note.— Per  other  cases,  see  Contracts, 
Cent  Dig.  {  607 ;  Dec.  Dig.  I  131.»] 

On  Rehearing. 

2.  Bills   and    Notes    ($   333*)— Noticb   to 
Pabtneb. 

The  drawer  of  a  check  notified  the  bank 
through  its  president  to  refuse  payment  The 
check  was  later  bought  for  a  valuable  consid- 
eration by  a  firm  of  which  the  president  of  the 
bank  was  one  of  the  partners.  Held,  that  the 
notice  to  the  president  who  had  no  knowledge 
of  the  purchase  by  the  firm,  was  not  notice  to 
the  firm. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,  Cent  Dig.  f  810 ;   Dec.  Dig.  |  333.*] 

3.  Bills  and  Notes  ({  370*)— CoNSiDEBAnoif 
—Void  Cowteaot. 

That  the  balance  due  on  a  void  contract  is 
the  consideration  for  a  draft  is  no  defense  to 
its  payment  in  the  hands  of  innocent  purchasers 
tor  a  valuable  consideration. 

[Bid.  Note. — For  other  cases,  see  Bills  and 
Notes,  Cent  Dig.  §  963 ;   Dec.  Dig.  {  370.*] 

Appeal  from  District  Court,  Palo  Pinto 
County;  W.  J.  Oxford,  Judge. 

AcUon  by  the  Bank  of  Mineral  Wells 
against  Alice  Flynn  and  others.  From  a 
Judgment  for  plalntitf,  defendants  appeat 
Reversed  and  remanded. 

McCaU  &  McCall  and  J.  T.  Daniel,  for  ap- 
pellants. A.  Stevenson  and  Penlx  &  Rans- 
pot,  for  appellee. 

DUNKLIN,  J.  This  is  an  appeal  from  a 
Judgment  rendered  by  the  district  court  of 
Palo  Pinto  county  in  favor  of  the  Bank  of 
Mineral  Wells  against  Alice  Wohleb  (nte 
Alice  Flynn)  for  sevm  hundred  dollars  on  a 
check  in  that  sum  dated  December  20,  1904, 
drawn  by  Alice  Blynn,  then  widow  of  Wil- 
liam Flynn,  on  the  Merchants'  &  Farmers' 
National  Bank  of  Weatherford,  Tex.  The 
check  was  drawn  In  favor  of  W.  B.  New- 
brough,  who  indorsed  and  delivered  the  same 
to  appellee  January  S,  1906,  for  a  valuable 
consideration  paid  by  appellee.  Newbrough 
was  a  practicing  attorney  at  law  and  receiv- 
ed the  check  in  part  payment  for  services 
rendered  by  him  to  William  Flynn  in  pro- 
curing a  contract  to  build  two  bridges  in 


•For  ether  cues  nee  same  topic  and  section  NUMBER  in  Dec.  ft  Am.  Diss.  1907  to  date,  A  Reporter  Indexes 
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Palo  Pinto  cotmty,  which  was  awarded  Flymt 
by  the  commlsslonera'  court  of  that  county. 
The  two  bridges  were  constructed  under  and 
by  virtue  of  the  contract;  a  portion  of  the 
work  being  done  after  Flynn'a  death.  Mrs. 
Flynn  duly  qualified  as  administratrix  of 
the  community  estate  of  herself  and  husband, 
William  Flynn,  and  the  suit  was  against  her 
aa  such  and  also  against  her  In  her  Indivld- 
nal  capacity.  Paul  W.  Flynn,  NelUe  Flynn, 
Fred  Flynn,  Van  Flynn,  and  Bnld  Flynn, 
children  of  William  and  Alice  Flynn,  were 
also  made  partlea  defendant  In  the  suit;  but 
the  Judgment  of  the  court  was  In  their  favor. 
After  the  Institution  of  the  salt,  Alice  Flynn 
married  Henry  Wohleb,  and  Judgment  was 
against  her  In  the  name  of  Alice  Wohleb. 
In  her  answer  to  plalntlfTs  petition,  she 
pleaded  to  the  Jurisdiction  of  the  court,  al- 
leging that  at  the  time  the  suit  was  insti- 
tuted she  and  her  codefendants  were  resi- 
dents of  Parker  county,  and  by  exception 
challenged  the  sufficiency  of  the  petition  be- 
came it  failed  to  show  that  suit  was  insti- 
tuted at  the  first  term  of  court  which  con- 
vened after  the  draft  was  dishonored.  Con- 
troverting the  merits  of  the  petition,  she 
alleged  that  the  draft  upon  which  the  suit 
was  based  was  given  by  her  to  cover  a  bal- 
ance which  at  the  time  It  was  given  she 
supposed  to  be  due  Newbrough  for  services 
rendered  William  Flynn  under  a  written 
contract  of  employment,  and  which  contract 
Newbrough  and  his  Agents  induced  her  to 
believe  was  valid  and  binding.  She  further 
all^^ed  that  by  said  contract  of  employment 
Newbrough  engaged  to  procure  votes  for  a 
l>ond  issue  to  build  the  bridges,  to  bribe  in- 
fluential citizens  to  advise  and  favor  the 
project,  and  to  assist  Flynn  in  procuring  the 
contract  for  the  work,  and  that  the  contract 
was  therefore  contrary  to  public  policy  and 
void. 

Following  is  the  written  contract  of  em- 
ployment executed  by  William  Flynn  and  W. 
E.  Newbrough  and  Introduced  in  evidence 
by  defendant  Alice  Wohleb:  "The  State  of 
Texas,  Ck)unty  of  Palo  Pinto.  *  •  *  This 
writing  and  agreement  made  and  entered  into 
on  this  the  27th  day  of  February,  1904,  by 
and  between  William  Flynn  and  W.  £X  New- 
brough, wltnesseth:  That  said  Flynn  hereby 
agrees  to  pay  said  Newbrough  the  sum  of 
$750  each  for  each  bridge  across  the  Brazos 
river  that  may  be  awarded  to  said  Flynn 
by  the  commissioners'  court  of  Palo  ^Into 
county  during  the  year  1004,  as  compen- 
sation for  his  services  as  an  attorney  al- 
ready performed  and  to  be  performed  in 
assisting  said  Flynn  in  obtaining  said  con- 
tracts, said  compensation  to  become  due  and 
payable  as  follows:  $750  of  said  amount  up- 
on the  award  of  the  contract  or  contracts 
and  the  approval  of  the  county  bonds  issued 
to  pay  for  said  bridge  or  bridges  and  In  the 
event  of  two  bridges  being  awarded  to  said 
Flynn  then  the  remaining  $750  to  be  paid 
to  said  Newbrough  on  the  date  of  the  accep- 
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tance  of  the  first  of  said  bridges  by  said 
court  and  payment  therefor.  Said  New- 
brough hereby  agrees  to  accept  said  above- 
named  compensation  as  therein  stated  and  to 
use  his  best  efforts  by  all  rightful  and  legal 
means  to  assist  said  Flynn  in  obtaining  said 
contracts.  It-  Is  hereby  agreed  and  under- 
stood that  this  agreement  is  made  and  ac- 
cepted in  lieu  of  any  and  all  other  agree- 
ments heretofore  made  by  the  parties  hereto 
and  said  former  agreements  are  to  be  null 
and  void.  Signed  in  duplicate  on  the  day 
and  date  first  above  written.  Wm.  Flynn. 
W.  E.  Newbrough." 

Mrs.  Wohleb  testified  upon  the  trial,  with- 
out contradiction,  that,  when  Newbrough 
first  presented  his  claim  for  the  $700,  he  ex- 
plained to  her  "that  it  was  for  his  services 
to  Mr.  Flynn  in  using  his  (Newbrough's)  in- 
fluence to  secure  from  the  commlBsioners' 
court  of  Palo  Pinto  county  certain  contracts 
for  the  erection  of  bridges  in  that  county." 
She  did  not  at  that  time  give  Newbrough  the 
draft  sued  on,  but  testified  that  a  few  months 
later  Newbrough's  attorney  came  to  collect 
the  claim,  and,  relying  upon  his  assurance  of 
the  validity  of  the  claim,  she  gave  him  the 
draft  in  controversy,  but  afterwards  counter- 
manded Its  payment  upon  advice  of  her  at- 
torney that  the  claim  was  void. 

J.  L.  Cunningham  was  Introduced  by  de- 
fendant as  a  witness,  and  testified  that  he 
was  a  member  of  the  firm  of  the  Bank  of 
Mineral  Wells,  and  that  Newbrough  solicited 
him  to  assist  Flynn  in  securing  from  the 
commissioners'  court  contracts  to  build  the 
bridges,  representing  that  Flynn  had  author- 
ized him  to  offer  Cunningham  $200  for  such 
assistance.  This  witness  further  testified 
that  petitions  requesting  the  commissioners' 
court  to  submit  to  a  vote  of  the  county  the 
question  of  building  the  bridges  were  circu- 
lated by  Newbrough  In  different  portions  of 
the  county.  It  was  proven  by  uncontrovert- 
ed  testimony  that  Newbrough  appeared  be- 
fore the  commissioners'  court  on  several  oc- 
casions, assisting  in  estimating  cost  of  the 
bridges,  the  resources  of  the  county  avail- 
able for  purposes  of  building  the  same,  and 
later  urging  the  acceptance  of  Flynn's  bid 
for  the  work.  It  was  further  shown  that 
Newbrough,  as  attorney  for  Flyon,  appeared 
before  the  Attorney  General  in  Austin,  and, 
by  argument  and  upon  additional  evidence 
procured  by  him,  secured  that  officer's  ap- 
proval of  the  bonds  issued  for  the  building 
of  the  bridges  in  question.  The  testimony 
of  this  witness  was  not  controverted. 

The  court  instructed  the  Jury  peremptorily 
to  return  a  verdict  in  favor  of  plaintiff 
against  defendant  Alice  Wohleb  for  the 
amount  of  the  draft,  and  in  this  we  think 
there  was  error.  We  are  of  opinion  that 
the  contract  above  referred  to  Is  contrary 
to  public  policy  and  void.  The  case  of  Prov- 
idence Tool  Co.  V.  Norris  (by  the  United 
States  Supreme  Court)  2  Wall.  45,  17  L.  Ed. 
is  strongly  in  point.    That  was  a  suit 
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the  United  States  goTernment,  and  Justice 
Field,  rendering  the  opinion  of  the  court, 
said:  "The  question  then  is  this:  Can  an 
agreement  for  compensation  to  procure  a 
contract  from  the  government  to  fumisli  sup- 
plies be  enforced  by  the  courts?  We  have 
no  hesitation  in  answering  the  question  in 
the  negative.  All  contracts  for  supplies 
should  be  made  with  those,  and  with  those 
only,  who  will  execute  them  most  faithfully 
and  at  the  least  expense  to  the  government 
Considerations  as  to  the  most  efficient  and 
economical  mode  of  meeting  the  public  wants 
should  alone  control,  in  this  respect,  the  ac- 
tion of  every  department  of  the  government. 
No  other  consideration  can  lawfully  enter 
into  the  transaction  so  far  as  the  government 
is  concerned.  Such  is  the  rule  of  public 
policy,  and  whatever  tends  to  introduce  any 
other  elements  into  the  transaction  is  against 
public  policy.  That  agreements  like  the  one 
under  consideration  have  this  tendency  is 
manifest  They  tend  to  introduce  personal 
solicitation  and  personal  Influence,  as  ele- 
ments In  the  procurement  of  contracts,  and 
thus  directly  lead  to  inefficiency  in  the  public 
service,  and  to  unnecessary  expenditures  of 
the  public  funds."  See,  also,  Richardson  v. 
Scotts  Bluff  Co.,  59  Neb.  400,  81  N.  W.  309, 
48  L.  R.  A.  294,  80  Am.  St  Rep.  682;  Mills 
V.  Mills,  40  N.  T.  543,  100  Am.  Dec.  535; 
Burke  v.  Child,  21  Wall.  441,  22  L.  Ed.  623. 
In  the  case  of  Mills  v.  Mills,  supra,  the  court 
says:  "It  is  not  necessary  to  adjudge  that 
the  parties  stipulated  for  corrupt  action,  or 
that  they  intended  that  secret  and  improper 
resorts  should  be  had.  It  is  enough  that 
the  contract  tends  directly  to  those  results." 
In  the  case  of  Burke  v.  Child,  supra,  the  fol- 
lowing language  Is  used  in  the  opinion  of  the 
court:  "We  have  said  that  for  professional 
services  in  this  connection  a  just  compensa- 
tion may  be  recovered;  but,  where  they  are 
blended  and  confused  with  those  which  are 
forbidden,  the  whole  is  a  unit  and  indivis- 
ible. That  which  is  bad  destroys  that  which 
Is  good,  and 'they  perish  together." 

Appellee  contends  that  it  was  an  innocent 
purchaser  of  the  draft  for  a  valuable  consid- 
eration, without  notice  of  any  defense 
against  the  payment  thereof.  The  evidence 
showed  that  the  check  was  drawn  December 
20,  1904,  that  a  short  time  thereafter  Mrs. 
Wohleb  notified  the  Merchants'  &  Farmers' 
Bank  of  Weatberford  to  refuse  payment  of 
it,  that  Its  payment  was  accordingly  refused 
by  that  bank,  and  that  W.  H.  Eddleman, 
president  of  the  latter  bank,  and  also  one  of 
the  partners  of  appellee  the  Bank  of  Mineral 
Wells,  was  notified  of  Mrs.  Wohleb's  refusal 
to  pay  the  draft,  before  It  was  acquired  by 
appellee  on  January  3,  1905.  We  are  of  the 
opinion  that  notice  to  W.  H.  Eddleman  was 


there  cited;  1  Llndley  on  Partnerships,  bot- 
tom page  352. 

The  trial  court  should  have  Instmcted  a 
verdict  in  favor  of  appellant  Mrs.  Alice  Woh- 
leb as  well  as  in  favor  of  the  other  defend- 
ants, and,  as  it  Is  the  duty  of  this  court  to 
render  such  judgment  as  should  have  been 
there  rendered,  the  judgment  of  the  trial 
court  is  reversed  and  here  rendered  in  favor 
of  appellants. 

On  Rehearing. 

On  original  hearing  we  held  that  notice  to 
W.  H.  Eddleman,  one  of  the  members  of  the 
partnership  firm  of  the  Bank  of  Mineral 
Wells,  of  Mrs.  Alice  Wohleb's  countermand 
of  the  draft  which  was  sued  on,  was  notice 
to  and  binding  upon  the  firm,  and  that  the 
firm  could  not  be  heard  on  Its  plea  of  inno- 
cent purchaser  of  the  draft  and  in  support 
of  which  plea  evidence  was  introduced  upon 
the  trial. 

We  were  constrained  to  reach  this  conclu- 
sion by  reason  of  the  general  rule,  announced 
without  exception  In  all  the  decisions  which 
we  could  then  find,  that  notice  to  a  memt>er 
of  a  partnership  firm  of  any  fact  pertaining 
to  the  business  of  the  firm  was  binding  upon 
the  firm.  Since  rendering  that  opinion  we 
are  convinced  that  in  that  holding  we  were 
in  error.  In  30  Cyc.  p.  530,  after  announcing 
the  general  rule  above  stated,  the  following 
language  is  used:  "If  the  notice  relates  to 
an  individual  transaction  of  the  notified 
partner,  or  to  one  outside  the  scope  of  the 
firm  business,  it  ought  not  to  be  imputed  to 
his  copartners."  In  the  case  of  Baldwin  v. 
Leonard  (by  the  Supreme  Court  of  Vermont) 
39  Vt  260,  98  Am.  Dec.  324,  one  Leonard  was 
sued  for  the  price  of  goods  purchased  from 
the  firm.  His  defense  was  that  he  purchased 
same  as  agent  of  another,  and  should  not  t>e 
held  liable  personally  therefor.  The  proof 
showed  that  the  member  of  the  firm  who 
made  the  sale  knew  nothing  of  the  agency  of 
Leonard,  although  another  member  of  the 
firm,  who  took  no  part  in  the  sale  and  did  not 
knew  of  it  until  after  its  consummation,  bad 
been  told  previously  by  Leonard  that  he  ex- 
pected to  call  at  some  future  time  and  pur- 
chase the  goods,  and  that  the  same  would  be 
purchased  by  him  as  agent  for  another.  The 
court  held  that  this  knowledge  of  the  latter 
member  of  the  firm  was  not  binding  upon  the 
firm,  and  that  Leonard  was  liable  personally 
for  the  value  of  the  goods  purchased  by  hloi. 
In  Bienenstock  v.  Ammidown,  155  N.  Y.  47, 
49  N.  E.  821,  it  is  said:  "The  rule  of  law 
which  attaches  a  responsibility  to  the  status 
of  a  partnership  relation  for  the  acts  of  a 
copartner,  within  the  scope  of  business  trans- 
actions, is  founded  upon  a  Just  view  of  the 
requirements  of  public  commercial  interests. 
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To  extend  Its  operation  to  the  extent  of  im- 
puting the  notice  or  knowledge  of  a  copart- 
ner acquired  In  transactlona  outside  of  the 
partnership  business,  and  wliiCb  were  had  for 
his  IndlTldual  benefit,  to  the  other,  would  be 
to  convert  the  rule  Into  an  instrumentality 
of  injustice."  We  think  the  quotation  last 
made  applies  with  force  to  the  case  at  bar. 
As  found  in  our  original  opinion,  the  check 
which  was  purcliased  by  appellee  was  drawn 
by  Mrs.  Wohleb  on  a  bank  in  Weatherford, 
and  the  latter  bank,  through  I^dleman  as  its 
president,  was  notified  by  the  drawer  t6  re- 
fuse payment.  In  this  manner  Eddleman  re- 
ceived notice  of  the  dishonor  of  the  draft, 
but  he  bad  no  notice  tliat  it  would  be  sold  to 
the  Mineral  Wells  Bank,  and  the  managers 
of  the  latter  bank  had  no  notice  that  Eddle- 
man had  been  Informed  of  the  dishonor  of 
the  draft.  We  therefore  believe  that  this 
transaction  should  constitute  an  exception  to 
the  general  rule  originally  announced,  and 
that  notice  to  Eddleman  that  the  draft  had 
been  countermanded  was  not  notice  to  ap- 
pellee. 

We  still  adhere  to  our  former  ruling  that 
the  contract  between  Newbrough  with  Flynn 
was  contrary  to  public  policy  and  void,  but 
the  fact  that  a  balance  supposed  to  l>e  due 
on  that  contract  was  the  conslderalon  for  the 
draft  sued  on  would  be  no  defense  to  its  pay- 
ment in  the  hands  of  an  innocent  purchaser 
for  a  valuable  consideration,  without  notice 
that  the  draft  was  founded  upon  an  Illegal 
consideration.  Campbell  v.  Jones,  2  Tez. 
Civ.  App.  265,  21-  S.  W.  723. 

Appellee's  motion  for  rehearing  Is  there- 
fore granted,  and  the  cause  remanded  for  an- 
other trlaL 


DALLAS  CONSOL.  ELECTRIC  ST.  RT.  CO. 

V.  CHAMBERS. 

(Court  of  Civil  Appeals  of  Texas.     April  17, 

1909.     Rehearing  Denied  May  8,  1900.) 

1.  JuBT  (I  58*)— Dbawino  PaweI/— Validitt 
OF  Act. 

Acta  30th  Leg.  1907,  p.  269,  c.  139,.relat- 
ini;  to  the  selection  of  a  jury  in  counties  with 
cities  having  a  certain  population,  is  constitu- 
tional. 

[£>].  Note.— For  other  cases,  see  Jury,  Dec. 
Dig.  I  58.»] 

2.  Neouobkcb  (I  136*)— Question  or  Law 
OB  Fact. 

Where  there  is  a  failure  to  perform  a  duty 

Srescribed  by  statute,  or  when  the  facts  are  un- 
ispnted  and  such  that  only  one  conclasion  can 
be  drawn  from  them,  then  the  question  is  one 
of  law,  and  it  is  not  error  to  so  instruct  the 
jury;  but  where  the  act  done  or  omitted  Is  not 
pTescril>ed  by  statute,  or  the  facts  not  conclusive, 
then  it  is  for  the  jury  to  say  whether  it  is  neg- 
ligence or  not 

[Ed.  Note.— For  other  cases,  see  Negligence, 
Cent.  Dig.  il  277-353;    Dec.  Dig.  i  136.*] 

8.  Strxet  Raiuioads  (|  117*)— Nxoligercb— 
Question  fob  Jubt. 

Where  under  an  ordinance  it  is  the  duty 
of  a  street  railway  company  to  keep  a  vigilant 


watch  and  to  stop  the  car  as  soon  as  possible 
upon  the  appearance  of  danger,  an  instruction 
that  it  was  the  duty  of  the  motorman  to  have 
such  control  of  his  car  as  would  enable  him 
to  so  stop  the  ear  was  erroneous,  as  it  was  a 
question  tor  the  jury  to  determine  whether  he 
had  such  control,  and,  if  not,  whether  such 
failure  was  negligence. 

[Ed.  Note.— For  other  cases,  see  Street  Rail- 
roads, Cent  Dig.  I  253;   Dec.  Dig.  {  117.*] 

4.  Stbeet  Railboads  (|  117*)— NsauoENCii— 
SioFFiNQ  Cab— Question  fob  Jubt. 

Where  a  city  ordinance  requires  signal 
lights  for  cars  after  sunset,  but  does  not  pre- 
scribe the  power  or  strengtli  thereof  as  to  the 
distance  the  light  shall  be  thrown,  it  is  error 
to  instruct  that  the  motorman  shoald  not  have 
been  running  his  car  at  a  greater  rate  of  speed 
than  wonid  nave  enabled  him  to  have  stopped 
the  car  within  the  distance  covered  bv  the  light 
thrown  bv  his  own  headlight  as  this  was  a 
qnestion  tor  the  jury  to  decide. 

[Ed.  Note.— For  other  cases,  see  Street  Rail- 
roads, Dec.  Dig.  I  117.*] 

3.  Stbeet  Railboaos  (|  81*)  —  Opkeation — 

Cabe  Requibed. 

Under  an  ordinance  requiring  vigilant  care 
of  a  motorman  to  prevent  accident,  It  is  error 
to  charge  that  the  law  requires  of  the  motor- 
man  such  watchful  care  as  will  prevent  acci- 
dents or  injuries  to  persons  who,  without  negli- 
gence on  their  part,  may  not  t>e  able  to  get  out 
of  the  way  of  the  passing  car,  as  the  company 
is  not  an  insurer  against  accidents. 

[Ed.  Note.— For  other  cases,  see  Street  Rail- 
roads, Cent  Dig.  li  172,  1T4;  Dec.  Dig.  |  81.*] 
a  TBIAL   (I  228*)— IHOTBUCTIONB— ABBBEVIA- 

TIONB. 

The  use  of  the  abbreviation  "etc."  in  a 
charge  on  damages  is  not  to  be  commended,  as 
the  court  shonla  specify  what  things  he  means, 
and  not  leave  it  to  the  jury  to  speculate  as  to 
other  things  he  has  reference  to. 

[Ed.  Note.— For  other  cases,  see  Trial,  Dec. 
D^-  I  228.*] 

Appeal  from  District  Court,  Dallas  Coun- 
ty;   E.  B.  Muse,  Judge. 

Action  by  R.  L.  Chambers  against  the 
Dallas  Consolidated  Electric  Street  Railway 
Company  for  personal  Injuries.  Prom  a 
judgment  for  plaintiff,  defendant  appeals. 
Reversed  and  remanded. 

W.  H.  Walne  and  Flnley,  Knight  &  Harris, 
for  appellant.  H.  P.  Lawtber  and  Chas.  M. 
Ming,  for  appellee. 

RAINEZ,  C.  J.  This  Is  a  suit  to  recover 
damages  for  personal  injuries,  instituted  by 
appellee  against  the  appellant  The  petition 
alleged,  in  substance,  that  appellee  was  rid- 
ing across  the  street  at  the  intersection  of 
Live  Oak  and  Hawkins  streets,  when  a  car 
operated  by  appellant  along  Live  Oak  street 
was  negligently  caused  to  collide  with  him, 
which  resulted  in  his  being  Injured.  Appel- 
lant answered  by  general  denial  and  contrib- 
utory negligence.  A  trial  resulted  in  a 
verdict  and  judgment  for  appellee. 

The  first  assignment  of  error  complains  of 
the  court  for  not  quashing  the  jury  panel, 
the  contention  being  that  the  law  enacted 
by  the  Thirtieth  Leglslatare  (Acts  1907,  p. 
269,   c.    139),   under   which   the  jury   were 
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drawn,  la  nncdnstltutlonal.  In  the  case  of 
Traction  Co.  v.  Danfortb  (Tex  dv.  App.) 
116  S.  W.  147,  we  passed  upon  this  precise 
qnestlon,  and  there  held  the  said  act  of  the 
Legislature  was  not  unconstitutional,  and  a 
writ  of  error  was  refused  by  the  Supreme 
Court;  therefore  said  assignment  Is  not  well 
taken. 

Complaint  Is  made  of  the  following  para- 
graph of  the  court's  charge:  "You  are  In- 
structed that  while  a  street  railroad  company 
has  the  right  to  run  Its  cars  on  a  public 
street,  yet  the  public  have  also  the  right  to 
travel  thereon,  and  at  street  crossings  the 
rights  of  both  to  cross  are  equal,  and  that 
the  duty  Is  Imposed  upon  both  to  exercise 
such  care  and  precaution  to  avoid  accidents 
as  a  reasonable  prudence  would  suggest. 
The  degree  of  care  required  by  the  law  of 
a  street  railroad  company  la  proportioned  to 
the  danger  attendant  upon  Its  operation  at 
the  time  and  place  In  question,  and  Increases 
with  the  Increase  of  the  danger,  and  In 
the  case  of  a  motorman  upon  an  electric  car 
traversing  the  streets  of.  a  city  the  law  re- 
quires such  watchful  care  as  will  prevent 
accidents  or  Injuries  to  persons  who,  without 
negligence  on  their  part  may  not  be  able 
to  get  out  of  the  way  of  the  passing  car. 
In  this  case  it  was  the  duty  of  the  motor- 
man  to  keep  a  vigilant  watch  for  all  vehicles 
and  persons,  either  on  the  track  or  moving 
towards  it,  and  upon  the  first  appearance  of 
danger  to  stop  the  car  In  the  shortest  time 
and  space  possible,  and  to  have  such  control 
over  the  speed  of  his  car  as  would  enable 
him  to  so  stop  said  car.  It  was  the  motor- 
man's  duty  to  give  warning  of  the  approach 
of  the  car  to  Hawkins  street  by  ringing  the 
gong  on  the  car.  It  was  the  duty  of  the  de- 
fendant company  to  have  said  car  provided 
with  a  signal  light  of  sufficient  power  to  give 
timely  notice  of  the  car's  approach  to  Haw- 
kins street,  and  the  motorman  should  not 
have  been  running  his  car  at  a  greater  rate 
of  speed  than  would  have  enabled  him  to 
have  stopped  said  car  within  the  distance 
covered  by  the  light  thrown  forward  by  his 
own  headlight  The  failure  on  the  part  of 
the  defendant  company  or  Its  motorman  to 
perform  any  or  all  of  the  duties  above  nam- 
ed, if  you  find  from  the  evidence  that  there 
was  such  failure,  was  negligence,  as  said 
term  Is  used  In  this  charge  with  reference 
to  the  defendant  street  car  company." 

Where  a  duty  is  prescribed  by  statute,  and 
there  is  a  failure  to  perform  such  duty,  or 
"where  the  facts  are  undisputed  and  such 
that  only  one  conclusion  can  be  drawn  from 
them,  then  the  question  is  one  of  law,"  and 
It  is  not  error  for  the  court  to  so  Instruct 
the  Jury;  but  where  the  act  done  or  omitted 
Is  not  prescribed  by  statute  or  the  facts  not 
"conclusive,"  then  It  Is  for  the  jury  to  say 
whether  It  Is  negligence  or  not.  Railway  Co. 
V.  Murphy,  46  Tex.  357,  26  Am.  Kep.  272; 
Railway  Co.  v.  HIU,  71  Tex.  451,  9  S.  W.  351. 


The  charge  violates  the  principles  announc- 
ed in  some  particulars.  After  instructing 
the  Jury  as  to  the  duty  prescribed  by  the  city 
ordinance  to  keep  a  vigilant  watch  and  to 
stop  the  car  as  soon  as  possible  upon  the 
appearance  of  danger,  it  adds,  "and  to  have 
such  control  over  the  speed  of  his  car  as 
would  enable  him  to  so  stop  said  car."  This 
last  sentence  is  not  contained  in  the  ordi- 
nance. It  might  be  argued  that  the  car 
could  not  be  stopped  as  soon  as  possible  un- 
less he  had  control  of  the  speed  of  bis  car, 
but  it  was  a  question  for  the  Jury  to  deter- 
mine whether  or  not  he  had  such  control, 
and,  If  not,  whether  such  failure  was  neg- 
ligence. 

The  charge  further  Instructs  the  Jury  that 
"it  was  the  duty  of  the  defendant  company 
to  have  said  car  provided  with  a  signal  light 
of  sufficient  power  to  give  timely  notice  of 
the  car's  approach  to  Hawkins  street,  and 
the  motorman  should  not  have  been  running 
his  car  at  a  greater  rate  of  speed  than  would 
have  enabled  him  to  have  stopped  said  car 
within  the  distance  covered  by  the  light 
thrown  forward  by  his  own  headlight."  The 
city  ordinance  requires  a  signal  light  for 
cars  after  sunset,  but  it  does  not  prescribe 
the  power  or  strength  thereof  as  to  the  dis- 
tance the  light  shall  be  thrown.  Nor  does 
it  prescribe  within  what  distance  the  car 
must  be  stopped.  It  was  therefore  a  ques- 
tion for  the  Jury  to  determine  whether  or 
not  it  was  negligence  in  the  motorman,  if 
the  car  was  not  stopped  in  the  given  dis- 
tance. 

The  charge  told  the  Jury  that  the  law  re- 
quires of  the  motorman  such  watchful  care 
as  will  prevent  accidents  or  injuries  to  per- 
sons who,  without  negligence  on  their  part, 
may  not  be  able  to  get  out  of  the  way  of 
the  passing  car.  This  charge  makes  the 
street  car  company  Insurers  against  accident. 
The  ordinance  requires  vigilant  care  of  mo- 
tormen  to  prevent  accident,  but  not  such 
care  as  will  absolutely  prevent  it  This  is 
a  greater  burden  placed  on  the  company 
than  the  law  imposes.  The  care  imposed  by 
law  Is  ordinary  care;  that  is,  such  care  as 
persons  of  ordinary  prudence  would  use 
under  similar  circumstances.  "Ordinary  care 
will  require  the  exercise  of  a  very  great  de- 
gree of  vigilance  under  some  drcnmstances, 
and  the  amount  of  vigilance  and  caution  to 
be  used  will  vary  according  to  the  situation 
of  the  parties  and  the  surrounding  circum- 
stances. But  the  standard  by  which  the 
acts  are  to  be  Judged  does  not  change;  it  re- 
mains the  same."  For  a  full  discuasion  ot 
this  principle,  see  Railway  Co.  v.  Smith,  87 
Tex.  84S,  28  S.  W.  520.  In  said  paragraph 
all  the  acts  therein  specified  are  denominated 
negligence  by  the  court.  In  so  far  as  the 
acts  therein  named  were  not  made  negligence 
by  the  statute  or  ordinance,  the  charge  was 
erroneous,  and  as  to  these  It  should  have 
been  left  to  the  Jury. 
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The  court  charged  the  Jnry,  If  th^  found 
for  plaintiff,  to  assess  damages  for  "loss  of 
time,  any  sum  of  money  paid  out  or  debts 
Incurred  by  him  for  the  services  of  physi- 
cians, for  medicine,  etc."  The  use  of  the 
abbrerlation  "etc."  in  a  charge  Is  not  to 
be  commended.  Doubt  often  arises  by  its 
use  to  determine  what  other  things  it  in- 
cludes. The  court  should  specify  what 
things  he  means,  and  not  leave  the  jury  to 
speculate  as  to  tlie  other  things  he  has  ref- 
erence to. 

For  the  errors  In  the  charge  pointed  our, 
the  Judgment  is  reversed  and  cause  re- 
manded. 


ST.  LOUIS  SOUTHWESTERN  RY.  CO.  OF 

TSIXAS  V.  A.  A.  JACKSON  &  CO. 

(Court  of  Civil  Appeals  of  Texas.     April  24, 

1909.) 

1.  GARBIEBS  ((  169*)— CONRBCTIIfO  Carbibbs— 

Who  Abe. 

A  railway  company  engaged  in  shifting  cars 
delivered  to  it  by  a  carrier  to  the  house  tracks 
of  consignees  is  not  a  connecting  carrier,  but  is 
the  agent  of  the  carrier. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent.  Dig.  f  734 ;   Dec.  Dig.  {  169.*] 

2.  Cabbiebs  (I  110*)  —  Cabbiaok  of  Pebish- 
ABUE  FBurp— Cabe  Required. 

A  carrier  receiving  for  transportation  a 
refrigerator  car  loaded  at  New  York  in  March 
with  perishable  fruit  destined  for  Texas  must 
use  orainary  care  to  protect  the  fruit  by  keeping 
the  car  ventilated  ana  properly  iced,  though  the 
bill  of  lading  showing  that  the  car  is  loaded  with 
I>erishable  nuit  is  silent  on  the  subjects  of  ven- 
tilation and  icing,  and  though  it  is  customary 
among  shippers  of  fruit  from  New  York  to 
Texas,  dnnng  the  seasons  when  the  weather  is 
so  warm  that  it  becomes  necessary  to  ice  the 
cars  before  shipping  the  same,  to  cause  instruc- 
tions to  be  placed  m  the  bill  of  lading  in  refer- 
ence to  icing. 

[EM.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  §  608 ;   Dec.  Dig.  I  110.*] 

8.  Cabbikrs  (I  134*)— Cabbiaqe  or  Fbuit— In- 

jubies— Evidence. 

Where,  in  an  action  against  a  carrier  for 
damages  to  perishable  fruit  during  transporta- 
tion, the  evidence  snowed  that  the  fruit  when 
shipped  was  in  good  condition,  and  was  properly 
paoced  in  a  refrigerator  car,  and  that  the  only 
reason  for  its  failure  to  reach  the  point  of  des- 
tination in  sound  condition  was  the  failure  of 
the  carrier  to  keep  the  car  ventilated  and  iced, 
the  evidence  showed  the  negligence  of  the  carrier 
and  not  the  character  of  the  fruit. 

(E<d.  Note.— For  other  cases,  see  Carriers, 
Dec.  Dig.  i  134.*] 

4.  Cabbiebs  ((  186*)— Cabbiaob  of  FRmr— 
LiABiLiiTT  or  Tebminai.  Cabbieb^Pbesump- 

TION8. 

In  the  absence  of  any  evidence  on  the  sub- 
ject, the  presumption  is  that  damages  to  freight 
during  transportation  resulted  from  the  negli- 
gence of  the  last  connecting  carrier. 

■[Ed.    Note.— For    other   cases,    see   Carriers, 
Cent.  Dig.  f  835;   Dec.  Dig.  g  185.*] 

Appeal  from  Dallas  County  Court;  W.  M. 
Holland,  Judge. 

Action  by  A.  A.  Jackson  &  Co.  against 
ttie  St.  Louis  Southwestern  Railway  Com- 


pany of  Texas  and  others.  From  a  Judgment 
for  plaintiff,  defendant  St.  Louis  Southwest- 
em  Railway  Company  of  Texas  appeals.  Af- 
firmed. 

Crane,  Gilbert  &  Crane,  for  appellant 
Leake  &  Henry,  for  appellee. 

BOOKHOUT,  J.  This  is  a  suit  filed  by  ap- 
pellee in  the  county  court  of  Dallas  county 
against  the  Texas  &  Pacific  Railway  Com- 
pany, the  St  Louis  Southwestern  Railway 
Company,  and  appellant,  the  St  Louis  South- 
western Railway  Company  of  Texas  for  dam- 
ages. The  substantial  allegations  in  appel- 
lee's petition  are  as  follows:  On  March  6, 
1904,  the  firm  of  Austin  ft  Dye,  of  Medina, 
N.  Y.,  shipped  to  appellee  at  Dallas,  Tex.,  174 
barrels  of  apples  in  car  ARL  No.  6,549,  which 
car  was  a  refrigerator  car  properly  equipped 
for  the  preservation  of  the  apples  contained 
in  said  shipment  That  said  car  of  apples 
was  transported  by  the  defendant  St.  L,ouis 
Southwestern  Railway  Company  from  Mem- 
phis, Tenn.,  to  Texarkana,  Tex.,  and  there  de- 
livered to  its  codefendant,  St  Louis  South- 
western Railway  Company  of  Texas,  the  ap- 
pellant herein,  which  transported  same  to 
Dallas,  Tex.,  at  which  last-named  point  it 
delivered  said  car  to  its  codefendant,  the 
Texas  &  Pacific  Railway  Company,  who  de- 
livered said  car  to  appellee  at  Dallas,  Tex., 
on  March  17,  1904.  That  said  apples  were 
in  sound  condition  when  delivered  to  the 
railway  company  at  Medina,  N.  Y.,  but  that 
when  delivered  to  appellee  at  Dallas,  Tex.,  a 
large  amount  of  same  were  rotten  and  of  no 
value  whatever.  That  the  rotten  condition  of 
said  apples  and  the  damage  thus  caused  to 
same  was  due  to  the  negligence  of  said  de- 
fendants in  failing  and  refusing  to  ice  said 
car  while  in  their  possession,  when  the  tem- 
perature of  the  atmosphere  was  high,  and  in 
falling  and  refusing  to  properly  adjust  the 
ventilators;  that  said  car  was  fully  equipped 
with  ventilators  and  with  ice  bunkers  design- 
ed to  hold  ice  for  the  proper  preservation  of 
perishable  goods  contained  therein.  That  by 
reason  of  said  negligence  the  interior  of  said 
car  became  heated  on  the  southern  part  of  its 
journey,  and  that  by  reason  of  said  ventila- 
tors being  closed  said  apples  received  no 
fresh  air  and  were  caused  to  be  heated  and 
spoUed.  Appellee  claims  damages  in  the  sum 
of  $282.52.  The  appellant  St.  Louis  South- 
western Railway  Company  of  Texas,  answer- 
ed by  general  demurrer,  general  denial,  and 
specially  answered  that  this  suit  grew  out 
of  a  shipment  of  a  car  load  of  apples  from 
Medina,  N.  Y.,  to  Dallas,  Tex.,  and  was  an  in- 
terstate shipment  That  it  originated  at  Me- 
dina on  March  5,  1904,  under  a  through  bill 
of  lading  Issued  by  the  New  York  Central  ft 
Hudson  River  Railroad  from  Medina,  N.  Y., 
to  Dallas,  Tex.,  pursuant  to  directions  of  ap- 
pellee.   That  among  other  things,  said  bill 
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car  load  of  apples,  and  was  transported  In 
the  same  car  In  which  they  were  loaded  at 
Medina,  N.  T.,  to  Dallas,  Its  destination. 
That  while  In  appellant's  custody  said  car 
of  apples  was  handled  with  care  and  dis- 
patched with  promptness  and  expedition. 
That  same  was  delivered  to  appellant  after 
8  o'clock  p.  m.  on  March  16,  1904,  at  Texar- 
kaua,  Tex.,  and  was  forwarded  from  that  sta- 
tion to  it's  destination,  Dallas,  Tex.,  at  1 
o'clock  a.  m.,  March  17,  1904,  and  that  it  ar- 
rived at  Dallas  at  7:40  p.  m.  on  March  17, 
1904,  and  was  promptly  delivered  to  appellee 
in  like  condition  as  when  it  was  received  by 
appellant.  That  plaintiff  was  both  the  con- 
signor and  the  consignee  in  this  shipment, 
but  that  he  gave  no  directions  for  icing  the 
car,  either  at  the  point  of  origin  or  while  in 
transit,  nor  did  he  give  directions,  as  It  was 
his  duty  to  have  done;  concerning  the  open- 
ing of  the  ventilators  in  said  car,  If  he  had 
wanted  any  such  course  pursued  by  any  car- 
rier having  the  custody  of  such  shipment. 
Appellant  further  averred  that,  if  the  car- 
riers handling  said  shipment  between  the 
point  of  origin  and  destination  were  to  have 
iced  or  re-iced  said  car  in  transit,  it  was  the 
duty  of  appellee,  and  the  custom  of  the  busi- 
ness of  shippers  of  apples  or  other  perisha- 
ble fruits,  to  have  noted  on  the  way-bill  ac- 
companying such  shipment  his  directions  for 
Icing  and  re-icing  of  said  car  in  transit,  of  all 
of  which  plaintiff  was  advised  at  the  time  of 
making  this  shipment,  and  he  could  and 
would  have  refused  to  pay  the  charges  for 
the  icing  or  re-icing  of  said  car  if  it  had  been 
done  without  his  direction  as  aforesaid.  That 
there  was  no  request  to  ice  or  re-ice  said  car, 
and  no  notice  of  appellee's  desire  that  it 
should  be  done,  if  he  did  so  desire  it  done, 
on  the  waybill  or  bill  of  lading  under  which 
this  appellant  received  and  transported  said 
car.  When  said  cause  was  called  for  trial, 
appellee  dismissed  as  to  the  Texas  &  Pacific 
Railway  Company  and  the  St.  Iiouls  South- 
western Railway  Company.  A  trial  was  had 
before  the  court  without  a  Jury,  and  resulted 
in  a  judgment  against  appellant  in  favor  of 
appellee  in  the  sum  of  $202.50,  with  interest 
from  the  19th  day  of  March,  1905,  at  the  rate 
of  6  per  cent.  Appellant  perfected  an  ap- 
peal to  this  court 

The  first  assignment  complains  that  the 
court  erred  in  rendering  judgment  against  It. 
The  contention  is  made  that  the  evidence 
conclusively  showed  that  this  car  of  apples 
was  delivered  by  appellant  to  the  Texas  & 
Pacific  Railway  Company  at  7:15  a.  m.,  and 
that  the  said  Texas  &  Pacific  Railway  Com- 
pany delivered  same  to  appellee  at  4  p.  m. 
on  the  same  day,  and  nowhere  did  appellee 
overcome   the    legal    presumption    that   the 


appellee  at  Dallas,  Tex.  The  appellant 
transported  said  car  from  Texarkana  to  Dal- 
las, and  delivered  said  car  to  the  terminal 
railway  company  at  Dallas,  which  terminal 
railway  company,  in  turn,  delivered  to  the 
Texas  &  Pacific  Railway  Company  to  be  shift- 
ed by  the  last  railway  company  to  the  house 
track  of  the  appellee  on  the  line  of  the  Tex- 
as &  Pacific  Railway  Company.  The  Tex- 
as &  Pacific  Railway  Company  in  placing  the 
car  ui)on  the  unloading  track  was  not  a  con- 
necting carrier  within  the  meaning  of  the 
statute,  but  acted  as  the  agent  of  the  appel- 
lant Railway  Co.  v.  Young  (Tex.  Civ.  App.) 
107  S.  W.  127;  T.  &  P.  Ry.  Co.  v.  Scog^ins. 
40  Tex.  Civ.  App.  626,  90  S.  W.  521. 

Again,  it  is  contended  that  the  evidence  con- 
clusively stMws  that  the  damage  to  said  ap- 
ples was  directly  and  proximately  doe  to 
the  failure  of  appellee  and  its  agents  to  give 
directions  to  the  carriers  handling  the  8bii>- 
ment  to  re-ice  the  same  in  transit  and  to 
open  the  ventilators,  and  the  court  slioald 
have  rendered  judgment  in  favor  of  appel- 
lant The  shipment  was  made  on  March  5, 
1904,  from  Medina,  N.  Y.,  to  Dallas,  Tex. 
It  was  made  in  a  refrigerator  car  which  did 
not  contain  any  ice.  At  the  time  it  was 
cold  at  Medina,  the  temperature  being  10  de- 
grees above  zero.  Appellee's  agents  super- 
intending the  shipment  did  not  give  any  in- 
structions in  reference  to  icing  the  car,  and 
none  were  contained  in  the  freight  bill. 
The  failure  to  open  the  ventilators  of  the 
car  and  to  Ice  the  car  after  the  climate  be- 
came too  warm  to  safely  transport  them  was 
the  cause  of  the  damage  to  the  apples.  The 
question  arises,  is  it  the  duty  of  a  carrier 
transporting  perishable  shipments  to  use  rea- 
sonable diligence  to  protect  said  shipments 
from  changes  In  the  weather,  provided  the 
shipper  has  exercised  the  precaution  to  use  a 
car  by  which  the  carrier  would  be  enabled  to 
regulate  the  temperature  of  the  car,  notwith- 
standing the  shipper  has  failed  to  give  the 
carrier  Instructions  regarding  same?  In  dis- 
cussing this  question,  Mr.  Hutchinson,  in  his 
third  edition  on  Carriers,  i  646,  uses  the  fol- 
lowing language:  "In  short,  the  conclusion 
to  be  draw^n  from  all  the  cases  upon  this  sub- 
ject is  that,  whenever  the  situation  or  con- 
dition of  the  goods,  from  accident  or  from 
any  cause,  becomes  such  as  to  require  es- 
pecial care  or  attention,  the  carrier  must  pnt 
himself  in  the  place  of  their  owner,  and  do 
for  them  all  that  might  reasonably  be  expect- 
ed of  a  prudent  and  careful  person,  and.  if 
necessary,  it  would  be  his  duty  to  incur  any 
expense  In  their  preservation  which  their 
value  would  justify  and  which  their  condi- 
tion might  make  necessary.  His  contract 
and  his  obligation  is  not  only  to  carry  the 
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gooda,  bnt  to  carry  them  safely;  and  when 
they  become  exposed  to  the  danger  of  de- 
terioration or  destmctioii  from  their  own 
Inherent  Infirmity,  or  from  any  cause  for 
which  the  carrier  Is  not  accountable,  the  law 
makes  It  his  duty  to  employ  at  least  a  rea- 
Bonable  degree  of  skill  and  diligence  to  pre- 
serve them,  and.  If  he  fall  to  do  so,  It  will 
be  accounted  negligence,  and  he  will  be  liable 
for  the  loss,  though  the  actual  proximate 
cause  of  It  may  be  one  for  which,  but  for  his 
negligence,  he  would  be  in  no  wise  respon- 
sible." 

The  case  of  Beard  y.  Illinois  Central  B. 
B.,  TO  Iowa,  618,  44  N.  W.  800,  7  L.  B.  A. 
280,  18  Am.  St  Bep.  881,  was  a  shipment  of 
butter  delivered  at  West  Union,  Iowa,  to  a 
carrier  to  be  shipped  to  New  Orleans,  La. 
No  directions  were  given  to  the  carrier  by 
the  shipper  as  to  Icing  or  re-lclng  the  car  for 
the  protection  of  the  butter.  It  was  In  a 
damaged  condition  when  delivered  to  the 
consignee  at  New  Orleans.  In  discussing  the 
liability  of  the  carrier  under  such  circum- 
stances, that  court  used  language  as  follows : 
"We  will  proceed  to  Inquire  as  to  the  duty 
of  defendant  uiran  receiving  the  butter  in 
a  car  from  the  Cairo  Short  Line  for  trans- 
portation to  New  Orleans,  without  directions 
or  instructions  as  to  the  character  of  the 
car  in  which  It  should  be  carried.  A  car- 
rier's duty  is  not  limited  to  the  transporta- 
tion of  goods  delivered  for  carriage.  He 
must  exercise  such  diligence  as  is  required 
by  law  to  protect  the  goods  from  destruction 
and  injury  resulting  from  conditions  which, 
In  the  exercise  of  due  care,  may  be  averted 
or  counteracted.  He  must  guard  the  goods 
from  destruction  or  injury  by  the  elements; 
from  the  effects  of  delays;  indeed,  from 
every  source  of  Injury  which  he  may  avert, 
and  wlilch,  in  the  exercise  of  care  and  ordi- 
nary Intelligence,  may  be  known  or  antici- 
pated. Unknown  causes,  or  those  which  are 
inherent  In  the  nature  of  goods,  and  cannot 
be.  In  the  exercise  of  diligence,  averted,  will 
not  render  the  carrier  liable.  The  nature 
of  the  gooda  must  be  considered  in  determin- 
ing the  carrier's  duty.  Some  metals  may  be 
transported  in  open  cars.  Many  articles  of 
commerce,  when  transported,  must  be  pro- 
tected from  rain,  sunshine,  and  heat,  and 
must  have  cars  fitted  for  their  safe  trans- 
portation. Live  animals  must  have  food  and 
fvater,  when  the  distance  of  transportation 
demands  it.  Fruit,  and  some  other  perish- 
able articles,  must  be  carried  with  eicpedi- 
tlon  and  protection  from  frost.  So  the  car- 
rier must  attend  to  the  character  of  the 
goods  he  transports.  He  Is  informed  there- 
of by  inspection  of  the  freight  bills,  or  other 
papers  accompanying  the  shipment.  In  the 
case  before  us  the  marks  on  the  package 
and  the  waybill  disclosed  that  the  subject 
of  the  shipment  was  butter.  The  employes 
of  defendant  were  endowed  with  intelligence 
'Which  taught  them  that  the  season  was  sum- 


mer, when  warm  weather  prevailed;  that  but* 
ter  in  common  cars  would  be  greatly  injured 
by  the  ordinary  heat  of  the  climate ;  and  that 
the  butter,  as  it  approached  its  destination, 
would  be  subject,  by  reason  of  the  change  of 
latitude,  to  greatly  increased  heat  from  the 
weather.  All  these  things  are  familiarly 
known  to  all  men.  Surely,  the  law  will  pre- 
sume that  defendant's  employes  had  full 
knowledge  thereof.  The  law  required  the  de- 
fendant, having  received  the  perishable  car- 
go Involved  in  this  suit,  to  exercise  the  care 
and  diligence  necessary  to  protect  it,  and,  if 
Improved  cars  for  the  transportation  of  arti- 
cles of  commerce  liable  to  injury  from  heat 
were  in  use,  it  was  defendant's  duty  to  use 
such  cars  in  carrying  the  butter." 

The  learned  Judge  delivering  the  opinion 
cites  many  cases  supporting  the  principles 
therein  announced.  We  are  Impressed  with 
the  reasoning  in  that  case,  and  are  of  the 
opinion  that  It  is  applicable  to  the  facts  of 
this  case.  It  is  true  that  it  was  the  custom 
among  shippers  of  fruit  from  New  Tork  to 
Texas,  during  the  seasons  when  the  weather 
is  so  warm  that  it  becomes  necessary  to  ice 
the  cars  before  shipping  the  same,  to  cause 
Instructions  to  be  placed  in  the  bill  of  lading 
in  reference  to  Icing  the  car.  But  it  is  not 
the  custom  to  place  instructions  in  the  bill  of 
lading  where  the  car  is  not  iced  before  start- 
ing on  its  Journey.  The  car  in  which  the  ap- 
ples were  shipped  was  not  iced  when  it  start- 
ed on  its  Journey,  and  the  weather  at  Medina 
was  cold,  the  temperature  being  10  degrees 
above  zero.  The  billing  by  the  railroad  put 
the  agents  of  the  carrier  upon  notice  that  the 
car  was  loaded  with  perishable  property,  and 
it  was  the  duty  of  the  carrier  to  use  ordinary 
care  to  protect  if  from  injury.  There  was 
evidence  that  when  the  car  reached  Texar- 
kana,  at  which  point  appellant  received  it,  its 
employe  having  charge  of  the  car  knew  that 
the  car  was  a  ventilated  car,  but  he  made  no 
inspection  of  the  same  to  see  whether  It  need- 
ed ventilation,  or  to  see  whether  or  not  the 
goods  were  hot  or  whether  the  car  needed 
Icing,  although  It  is  admitted  that  facilities 
for  icing  the  car  existed  at  the  time  at  Texar- 
kana.  The  maximum  temperature  on  the  day 
the  car  passed  through  Texarkana  was  75  de- 
grees. 

It  Is  also  contended  that  the  damage  to  the 
apples  was  not  due  to  negligence  of  appellant 
in  handling  same,  but  the  loss,  if  any,  was 
from  decay,  due  to  the  inherent  character  of 
the  apples,  the  said  fruit  being  what  is  com- 
monly known  as  "cold  storage  apples,"  which 
the  evidence  showed  spoil  rapidly.  The  evi- 
dence shows  that  the  apples  when  shipped 
were  in  good  condition  and  were  properly 
packed,  and  the  only  reason  for  their  failure 
to  reach  Dallas  in  sound  condition  was  the 
failure  of  the  carrier  to  keep  the  car  ventilat- 
ed and  properly  Iced. 

It  is  contended  that  the  evidence  showed 
conclusively  that  ho  part  of  the  damage  oc- 
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Bnmptlon  is  that  the  damage  resulted  from 
its  negligence. 
The  Judgment  is  affirmed. 


WEBB  T.  J.  L.  WIGINTON  4  CO. 

(Court  of  Civil  Appeals  of  Texas.     April  24, 
1909.) 

1.  Sequestration  (§  21*)— Wbonofullt  Sd- 
INO  Out  Writ— Esemplaby  Damages. 

To  entitle  a  party  to  exemplary  damages 
for  the  wrongful  suing  out  of  a  writ  of  seq- 
uetitration,  both  malice  and  want  of  probable 
cause  must  exist. 

[E3d.  Note. — For  other  cases,  see  Seouestra- 
tion.  Cent.  Dig.  |  53;    Dec.  Dig.  i  21.*] 

2.  Tbiai,  (I  194*)— Inbtrdctionb— Weight  of 
Evidence. 

In  a  suit  for  possession  of  rented  property, 
wherein  defendants  reconvened  for  maliciously 
and  wrongfully  suing  out  sequestration,  the 
court  charged  that,  in  order  to  find  that  the  writ 
was  sued  out  maliciously,  the  evidence  need  not 
show  that  the  plaintiff  had  actual  enmity  to- 
wards defendants,  but  that  if  be  had  rented 
the  property  for  a  term,  and,  knowing  that  he 
had  rented  it  for  a  term,  he  sued  out  the  writ, 
it  would  t>e  malice.  Held,  that  such  charge  was 
on  the  weight  of  evidence,  in  that  it  told  the 
jui'y  that  certain  facts  would  constitute  malice, 
while  malice  was  not  alone  snfiBcient  to  award 
exemplary  damages  in  the  absence  of  the  want 
of  probable  cause,  which  was  a  question  for 
the  jury  under  the  evidence. 

[Eil.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  a  439-466 ;   Dec.  Dig.  {  194.»] 

8.  Sequestration  (8  21*)  —  Acriow  tor 
Wronofullt  Suiho  Out  —  Misleading 
Charge. 

The  charge  was  misleading,  in  that  the 
Jui7  had  the  right  to  conclude  the  existence  of 
malice  alone  was  sufiScient  to  authorize  a  re- 
covery for  exemplary  damages. 

[Ed.  Note. — For  other  cases,  see  Sequestra- 
tion, Dec  Dig.  §  21.»] 

Appeal  from  District  Court,  Hill  County; 
W.  C.  Wear,  Judge. 

AcUon  by  J.  C.  Webb  against  J.  L.  Wlgln- 
ton  &  Co.  From  a  Judgment  for  defendants, 
plaintiflt  appeals.  Affirmed  on  condition  that 
defendants  remit  a  part  of  the  damages  re- 
covered on  a  plea  in  reconvention. 

Collins  &  Cummings,  for  appellant.  Mor- 
row &  Smithdeal,  for  appellees. 


RAINET,  C.  J.  Appellant  brought  this 
suit  on  September  18,  1907,  against  the  ap- 
pellees to  recover  the  possession  of  a  store 
building  which  it  was  claimed  had  been  rent- 
ed to  appellees,  who  held  possession  thereof, 
they  claiming  their  lease  had  not  expired, 
though  In  fact  it  had  expired  September  1, 
1907.  A  sequestration  was  sued  out  by  appel- 
lant on  the  ground,  In  effect,  that  he  feared 
they  would  make  use  of  their  possession  of 
said  premises  to  convert  the  fruits  and  reve- 


the  malicious  and  wrongful  suing  out  of  the 
sequestration.  A  trial  resulted  in  a  verdict 
and  Judgment  for  both  actual  and  exemplary 
damages,  from  which  this  appeal  is  taken. 

We  will  only  discuss  one  of  the  assign- 
ments of  error,  as  that  one  only  presents 
error,  which  Is  as  follows :  "The  court  erred 
in  giving  special  charge  No.  1,  requested  by 
the  defendant,  which  is  as  follows:  'In  or- 
der to  find  that  the  writ  of  sequestration 
was  sued  out  maliciously,  it  is  not  required 
that  the  evidence  should  show  that  the  plain- 
tiff had  actual  enmity  towards  the  defend- 
ants; but  if  the  plaintiff  had  rented  the 
property  to  the  defendants  for  a  term  and  not 
by  the  month,  and  knowing  that  he  had  rent- 
ed It  for  a  term,  sued  out  the  writ  of  seques- 
tration, the  same  would  be  malicious.' " 

To  entitle  the  awarding  of  exemplary  dam- 
ages for  the  wrongful  suing  out  of  a  writ  of 
sequestration,  both  malice  and  the  want  of 
probable  cause  must  exist.  Culbertson  ▼.  Ca- 
been,  29  Tex.  247;  Lynch  v.  Bums  (Tex.  Civ. 
App.)  79  S.  W.  1084.  In  the  ease  of  Cul- 
bertson y.  Cabeen,  supra,  where  the  question 
of  malice  and  probable  cause  are  discussed, 
the  court  says :  "'In  a  legal  sense,'  says  Mr. 
Qreenleaf,  In  his  work  on  Evidence,  vol.  2, 
{  453,  'any  unlawful  act  done  willfully  and 
purposely  to  the  injury  of  another  is,  as 
against  that  person,  malicious.'  It  need  not 
Imply  malignity,  nor  even  corruption,  in  the 
appropriate  sense  of  these  terms.  Any  im- 
proper motive  constitutes  malice  In  the  sense 
it  is  here  used.  Drake,  Attachment,  i  733. 
The  question  of  malice  is  for  the  Jury,  to  be 
determined  from  the  facts  and  circumstances 
proved.  And  so  the  question  of  probable 
cause,  though  a  mixed  question  of  law  and 
fact,  may  ordinarily  and  properly  be  sub- 
mitted to  the  Jury,  and  the  existence  of  prob- 
able cause  may  be  implied  by  the  Jury  from 
such  facts  and  drcumstances  as  lead  to  the 
Inference  that  the  party  was  actuated  by  an 
honest  and  reasonable  conviction  of  the  Jus- 
tice of  his  suit,  or,  with  reference  to  this 
case,  of  the  existence  of  the  facts  on  which 
he  based  his  application  for  the  attachment 
But  in  order  to  have  this  effect,  it  should  ap- 
pear that  such  facts  and  circumstances,  or  so- 
much  of  them  as  was  sufficient  to  induce  the- 
belief,  were  communicated  or  known  to  the 
party  before  he  commenced  his  proceedings." 

The  special  charge  requested  and  given,  un- 
der the  circumstances,  wtys  upon  the  weight 
of  the  evidence;  that  Is,  it  tells  the  Jury  that 
certain  facts  would  constitute  malice,  but 
malice  alone  is  not  sufficient  upon  which  to 
award  exemplary  damages  In  the  absence  of 
the  want  of  probable  cause.  It  takes  both 
elements  to  warrant  the  finding  of  exemplary 
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damages.  Whether  or  not  the  want  of  prob- 
able cause  existed  under  all  of  the  facts  and 
drcumstances  in  evidence,  should  hare  been 
BDbmltted  to  the  Jury  for  their  determination. 
The  court's  main  charge  told  the  Jury  if 
the  writ  was  sued  out  willfully  and  mali- 
ciously to  find  exemplary  damages  against 
plaintiff.  Nothing  was  said  therein  about  the 
want  of  probable  cause  as  an  element  neces- 
sary for  such  finding.  The  special  charge 
was  misleading,  In  that  they  had  the  right 
to  conclude  the  existence  of  malice  alone 
was  sufficient  to  authorize  a  recovery  for 
exemplary  damages.  This  charge  was  error, 
and  win  cause  a  reversal,  unless  the  amount 
of  the  Judgment  for  exemplary  damages, 
$216,  Is  remitted  In  16  days,  In  which  case 
it  will  be  affirmed;  and  It  Is  so  ordoed. 


GARBBR  v.  ST.  LOUIS  SOUTHWESTERN 
RY.  CO.  OF  TEXAS. 

(Conrt  of  Civil  Appeals  of  Texas.     April  17, 
1909.) 

1.  RAII.B0AD8    (I    817*)— OBOSSIHO   ACOIDKRTS 

—Rati  or  Spbeo— Obdinanckb. 

A  railroad  company  is  liable  for  injuries 
at  a  crossing  caused  by  running  its  trains 
through  the  town  at  a  speed  greater  than  six 
miles  an  boar  in  violation  of  an  ordinance. 

[ESd.   Note.— For   other  cases,  see  Railroads, 
Cent.  Dig.  f  1009;   Dec.  Dig.  {  317.*] 

2.  Railsoadb  ({  818*)— Cbossirs  Aooidxktb 
—Violation  of  Obdinakcb  —  Rinoino 
Bkix. 

A  railroad  company  is  liable  for  injuries 
at  a  crossing  caused  by  its  violation  of  an  ordi- 
nance requiring  the  engine  bell  to  be  rung  con- 
tinuously  within   the   corporate   limits. 

[Ed.   Note. — For  other  cases,   see  Railroads, 
Cent.  Dig.  i  1002;    Dec.  Dig.  |  313.*] 

8.  Ratlboads  ({  305*)— Cbossiko  Aooidxhts 

— ^Bi.owiNa  Whistle— Fbighteninq  Team. 

A  railroad  company   is  liable  for  injuries 

at  a  crossing  caused  by  negligently  blowing  the 

whistle,    thereby    frightening    plaintiff's    mules 

and  bvertuming  his  wagon. 
[Ed.   Note.— For  other  cases,  see  Railroads, 

Cent.  Dig.  {  969;   Dec.  Dig.  {  805.*] 

4.  Railboadb    ({    846*)— FBiaHTXKiNa   Ani- 

UALs— Issues  and  Pboof. 

Where  plaintiff  alleged  negligence  on  the 
part  of  defendant  railroad  company  in  running 
Its  train  over  a  crossing  at  a  si>eed  greater 
than  six  miles  an  hour,  m  tailing  to  keep  the 
bell  ringing  continuously  within  the  corporate 
limits,  in  violation  of  ordinances,  and  in  negli- 
gently blowing  the  whistle  so  as  to  frighten 
plaintUTs  males,  he  was  entitled  to  recover  on 
proof  of  negligence  in  either  respect. 

[Ed.   Note.— For  other  cases,  see  Railroads, 
Cent.  Dig.  {  1114;    Dec.  Dig.  {  345.*] 

6.  Railboads  ({  845*)— CaosBina  Aocidertb 
-Issues. 

In  an  action  for  injuries  caused  by  plain- 
tiff's mules  being  frightened  at  a  crossing  and 
turning  over  his  wagon,  allegations  as  to  the 
presence  of  a  house  near  the  crossing,  which 
shut  off  the  view,  raised  no  issue  of  negligence, 
except  as  its  presence  made  it  more  necessary, 
for  the  protection  of  travelers,  to  keep  witlim 


the  speed   limit   and  continuously   ringing  th* 
bell,  as  required  by  ordinance. 

[Ed.  Note.— For  other  cases,   see  Railroads, 
Cent  Dig.  t  1118;    Dec.  Dig.  |  345.*} 
8.  Railboads  ((  344*)— Cbossino  Accidxnt» 

— PLBADIKQ — VIOLATIOH    OX    STATUTES. 

Allegations,  in  an  action  for  injuries  at 
a  crossing,  that  defendant's  trainmen  failed  to 
blow  the  whistle  on  approaching  the  crossing, 
as  required  by  ordinance,  did  not  allege  the 
violation  of  the  statutory  duty  to  sound  a  whis- 
tle 80  rods  from  the  crossing. 

[Ed.   Note.— For  other  cases,  see  Railroads, 
Cent.  Dig.  {  1111;    Dec.  Dig.  I  344.*] 

7.  Railboads  ($  851*)— Cbossino  Aooidbntb 

— iNSTBUCTIONS. 

In  an  action  for  injuries  at  a  street  cross- 
ing claimed  to  have  been  caused  by  frightening 
plaintiff's  mules  b^  a  sudden  blast  of  the  whis- 
tle, while  the  tram  was  running  without  con- 
tinuously ringing  the  l>ell,  as  required  by  ordi- 
nance', and  in  excess  of  the  limit  of  speed  fixed 
bv  ordinance,  it  was  error  to  instruct  that 
plaintiff  could  not  recover  if  the  failure  to  ring 
the  bell  and  the  excessive  speed  did  not  cause 
the  accident,  since  the  violation  of  the  ordi- 
nance in  those  respects  might  have  contributed 
to  the  injury  by  increasing  the  danger  from 
the  sudden  blasts  of  the  whistle. 

[Ed.   Note.— For  other  cases,   see  Railroads, 
Cent.  Dig.  {  1199;    Dec  Dig.  g  351.*] 

8.  Railboads  (f  351*)— Cbossino  Aocidsntb 
—  Instbuctions  —  Mislkadino     Inbtbuo- 

TIONS. 

Where,  in  an  action  for  injuries  at  a  street 
crossing  claimed  to  have  been  caused  by  run- 
ning the  train  in  excess  of  six  miles  an  hour 
in  violation  of  an  ordinance,  evidence  was  ad- 
mitted that  the  ordinance  was  not  enforced,  and 
the  customary  rate  of  speed  was  greater  than 
six  miles  an  hour,  an  instruction  that  plaintiff 
could  not  recover  unless  the  "excessive"  speed 
was  the  cause  of  the  accident  was  calculated 
to  mislead  the  jury  to  believe  that  plaintiff 
could  not  recover  if  the  speed  of  the  train  did 
not  exceed  the  usual  speed,  though  it  was  great- 
er than  six  miles  an  hour. 

[Eld.   Note. — For  other  cases,   see  Railroads, 
Cent.  Dig.  |  1199;    Dec  Dig.  |  351.*] 

9.  Railboads  (g  317*)— Cbossino  Accidents 
—AcrnoNS— Defenses. 

That  a  speed  ordinance  was  customarily 
violated,  and  the  train  operatives  were  not 
prosecuted  therefor,  was  not  a  defense  to  an 
action  for  injuries  at  a  crossing  caused  by  run- 
ning the  train  in  violation  of  the  ordinance. 

[EM.   Note. — For  other  cases,   see  Railroads, 
Cent.  Dig.  I  1010;   Dec.  Dig.  |  317.*] 

10.  Railboads    ({    347*)  —  Cbossino   Acci- 
dents—Admissibilitt  OF  ElVIDENOE. 

In  an  action  for  injuries  at  a  crossing 
claimed  to  have  been  caused  by  the  violation 
of  an  ordinance  limiting  the  speed  of  trains  to 
six  miles  an  hour,  testimony  that  the  city  had 
'never  prosecuted  violations  of  the  ordinance 
was  irrelevant  and  harmful,  as  tending  to  lead 
the  jur^  to  believe  that  the  nonobservance  of 
the  ordinance  was  not  negligence  if  violations 
thereof  bad  never  been  prosecuted. 

[Ed.    Note.— For  other  cases,   see   Railroads, 
Cent  Dig.  {  1133 ;   Dec  Dig.  S  347.*] 

11.  Railboads  ({  347*) — Cbossino  Acoidents 
—Admissibility  of  Bvidencb. 

In  an  action  for  injuries  at  a  crossing 
claimed  to  have  been  caused  by  exceeding  the 
speed  limit  and  failing  to  ring  the  bell,  in  viola- 
tion of  ordinances,  and  b^  negligently  blow- 
ing the  whistle  at  the  crossing,  thus  frightening 
plaintiff's  mules,  testimony  by  one  who  was 
at  a  distance  from  the  place  of  the  accident 


•For  otlMr  essss  ■••  sun*  topic  and  seotlon  NUMBER  In  Dee.  *  Am.  Digs.  UOT  to  data,  it  Raportw  Indexes. 


Digitized  by 


Google 


—  Instbuctions  —  Applicabiutx  to   Evi- 
dence. 

In  an  action  for  injuries  at  a  crossing  caus- 
ed by  plaintiff's  mules  being  frightened  by  a 
sudden  blast  of  an  engine,  where  the  evidence 
showed  that  the  train  was  running  in  excess 
of  the  speed  permitted  by  ordinance,  and  that 
plaintiff  looked  and  listened,  but  did  not  know 
of  the  train's  approach  until  a  moment  before 
his  team  became  frightened,  when  the  train 
was  within  20  feet  of  the  crossing  and  the 
mules  were  within  15  feet  of  the  track,  a  charge 
that  if  plaintiff  knew  be  was  approaching  the 
crossing,  and  that  a  train  might  pass  at  any 
time,  and  permitted  the  wagon  to  be  driven  up 
to  the  track  without  protest,  when  one  of 
ordinary  prudence  would  have  protested  or  got- 
ten out  of  the  wagon,  he  could  not  recover,  was 
inapplicable  under  the  evidence,  and  prejudicial. 
[Ed.  Note. — For  other  cases,  see  Railroads, 
Cent.  Dig.  »  1204,  1208;   Dec.  Dig.  S  351.*] 

13.  Railboads  ({  327*)— Cbossino  Accidents 
— Case  Reqihskd  bt  Traveleb. 

A  traveler  has  an  equal  right  with  a  rail- 
road company  to  use  a  street  crossing,  and  he 
is  not  required  to  stop  his  team  or  get  oS  the 
wagon  unless  he  knows  that  a  train  is  approach- 
ing. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent.  Dig.  f  1050;    Dec.  Dig.  {  327.*] 

14.  Railboads  (§  309*)— Cbossino  Accidents 
— Case  Requibed  Br  Compant. 

A  railroad  is  only  required  to  use  ordinary 
care  to  prevent  crossing  accidents. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent.  Dig.  {  981 ;   Dec.  Dig.  §  309.*] 

15.  Railboads  (J  351*)— Cbossino  Accidents 

—  Instbuctions  —  misleadino    Instbuc- 
tions. 

In  an  action  for  injuries  at  a  railroad 
crossing  claimed  to  have  been  caused  by  run- 
ning the  train  in  excess  of  the  prescribed  speed 
limit  and  failing  to  continuously  ring  the  bell, 
as  required  by  ordinance,  a  charge  tliat  it  was 
the  company's  duty  to  use  ordinary  care  to  avoid 
accidents  at  a  railroad  crossing  was  in  con- 
flict with  another  charge  that  the  company  was 
negligent  if  it  violated  the  ordinance,  and  was 
misleading. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  f|  1201%,  1202;    Dec.  Dig.  {  351.*] 

Rainey,  C.  J.,  dissenting  in  part. 

Appeal  from  District  Court,  Hunt  County ; 
T.  D.  Montrose,  Judge. 

Action  by  J.  B.  Garber  against  the  9t 
Louis  Southwestern  Railway  Company  of 
Texas.  From  a  Judgment  for  defendant; 
piaintlCC  appeals.    Reversed  and  remanded. 

B.  Q.  Evans,  for  appellant.  E.  B.  Perltlns 
and  Templeton,  Crosby  &  Dlnsmore,  for  ap- 
pellee. 

TALBOT,  J.  Tills  is  tlie  second  time  tills 
case  has  been  before  us.  See  lOS  S.  W.  742. 
It  is  a  suit  instituted  by  the  appellant  against 
the  appellee  to  recover  damages  on  account 
of  alleged  personal  injuries  charged  to  hare 
been  sustained  by  the  appellant  through  the 
negligence  of  appellee's  servants  In  the  oper- 


two  spans  of  mules,  a  train  of  defendant 
passed  the  crossing  and  the  mules  became 
frightened  at  the  train,  overturned  the  wag- 
on, and  injured  bim.  The  specific  grounds 
of  negligence  alleged,  as  we  understand  tbe 
petition,  are:  (1)  That  the  train  was.  In  vio- 
lation of  a  valid  ordinance  of  the  city  of 
Greenville,  being  run  at  a  greater  rate  of 
speed  than  six  miles  per  hour;  (2)  that  tbe 
train  was  being  operated  in  violation  of  a 
city  ordinance  of  said  city  requiring  the  bell 
of  a  moving  engine,  while  in  the  corporate 
limits  of  the  city,  to  be  kept  continuously 
ringing ;  (3)  the  negligently  giving  of  a  quick 
and  sudden  blast  of  the  whistle  on  the  en- 
gine when  within  about  40  feet  of  tbe  street 
crossing  (tbe  mules  of  plaintiff  then  being 
within  15  or  20  feet  of  the  crossing),  thereby 
frightening  the  mules  and  causing  them  to 
overturn  the  wagon.  The  defendant,  railway 
company,  answered  by  general  denial  and 
plea  of  contributory  negligence.  The  Judg- 
ment from  which  the  former  appeal  was 
prosecuted  was  in  favor  of  the  plaintiff,  but 
the  last  trial  resulted  in  a  Judgment  for  the 
defendant,  and  the  plaintiff  has  appealed. 

The  first  assignment  of  error  complains 
that  the  trial  court  committed  affirmative  er- 
ror in  falling  to  submit  separately  and  as  dis- 
tinct grounds  of  recovery  the  several  negli- 
gent acts  alleged.  We  think  this  assignment 
is  well  taken.  An  inspection  of  the  court's 
charge  discloses  that  only  the  two  first-men- 
tioned grounds  of  negligence  charged  in  plain- 
tiff's petition  were  submitted  for  the  con- 
sideration of  the  Jury,  and  those  two  con- 
junctively. The  charge  should,  in  our  opin- 
ion, have  been  so  framed  as  to  authorize  a 
recovery,  if  the  Jury  believed  from  the  evi- 
dence that  the  defendant  was  guilty  of  neg- 
ligence In  either  of  the  respects  alleged,  and 
such  negligence  was  the  proximate  cause  of 
the  plaintiff's  injuries.  Tbe  allegations  of 
the  petition  charging  defendant  with  negli- 
gence In  running  tbe  train  in  question  at  a 
greater  rate  of  speed  than  six  miles  an  hour, 
and  in  falling  to  keep  the  bell  on  the  engine 
continuously  ringing,  in  violation  of  the  city 
ordinance,  and  in  giving  a  quick  and  sudden 
blast  of  tbe  whistle  when  so  near  the  cross- 
ing and  plaintiff's  mules,  show  independent 
causes  of  action,  the  establishment  of  either 
of  which  would  entitle  plaintiff  to  a  verdict, 
if  he  was  otherwise  entitled  to  recover.  We 
do  not  think  it  conclusively  appears,  as  con- 
tended by  appellee,  that  the  sounding  of  the 
whistle  near  the  crossing  was  proper,  or  that 
it  was  not  tbe  cause  of  the  alleged  accident. 
We  do  think,  however,  that  the  allegation  of 
the  petition  relating  to  the  presence  of  the 
house  near  the  street  and  railroad  track. 
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of  speed  prescribed  by  the  ordinance,  and  to 
give  notice  of  the  approach  of  trains  by  ring- 
ing the  bell,  as  is  also  prescribed  by  the  ordi- 
nance. We  are  further  of  the  opinion  that 
the  allegations  of  the  petition  were  not  suffi- 
cient to  charge  the  defendant  with  a  violation 
of  the  statutory  duty  to  sound  the  whistle 
80  rods  from  the  street  crossing.  The  allega- 
tion Is  "that,  at  the  time  they  approached 
the  crossing,  they  were  not  ringing  the  bell 
and  had  failed  to  blow  the  whistle  or  to  give 
any  other  notice  of  their  approach  to  said 
crossing  aa  required  63/  said  ordinance." 
(Italics  ours.)  The  language,  "as  required  by 
said  ordinance,"  clearly  limits  the  charge 
contained  In  the  sentence  of  failure  to  ring 
the  bell  or  blow  the  whistle,  to  that  required 
by  the  ordinance,  and  does  not  charge  a  vio- 
lation of  our  statute  on  the  subject 

Appellant's  third  and  fourth  assignments 
complain,  respectively,  of  the  giving  of  the 
following  special  charges  requested  by  the 
defendant: 

"(1)  Even  If  you  should  believe  from  the 
evidence  that  the  bell  of  the  engine  was  not 
being  rung  as  It  approached  the  crossing 
where  the  alleged  accident  occurred,  you 
would  not  be  authorized  to  find  for  the  plain- 
tiff on  that  ground  unless  you  further  believe 
from  the  evidence  that  the  failure  to  ring  the 
bell  was  the  cause  of  the  alleged  accident. 

"(2)  Even  If  you  should  find  from  the  evi- 
dence that  at  the  time  of  the  accident  the 
train  was  running  at  a  rate  of  speed  greater 
that!  six  miles  per  hour,  you  would  not  be  au- 
thorized in  finding  for  the  plaintiff  on  that 
ground,  unless  you  further  believe  from  the 
evidence  that  the  excessive  speed  of  the  train 
was  the  cause  of  the  alleged  accident." 

We  are  inclined  to  thinic  these  charges 
should  not  have  been  given.  In  the  case  of 
St.  Louis  Southwestern  Ry.  Co.  v.  Garber, 
111  S.  W.  227,  which  is  a  companion  case  to 
the  case  at  bar,  we  held,  upon  testimony 
practically  the  same  as  that  disclosed  by  the 
record  In  this  case,  that  there  was  no  error 
in  refusing  charges  Identical  with  those  un- 
der consideration.  We  said  in  that  case  that: 
"The  evident  object  of  requiring  the  bell  of 
an  engine  to  be  rung  while  the  engine  Is  In 
motion  in  the  corporate  limits  of  a  city  is  to 
give  notice  *o  those  who  may  be  approaching 
a  street  crossing  of  the  approaching  of  trains, 
that  they  may  avoid  the  probable  danger  of 
placing  themselves  too  near  such  trains,  and 
that  the  failure  on  the  part  of  the  railway 
company  in  this  Instance  to  ring  the  bell.  In 
compliance  with  the  ordinance  of  the  city  of 
Greenville,  may  foe  said  to  have  been  a  con- 
curring cause  proximately  contributing  to 
the  accident  In  question.  That,  with  refer- 
ence to  the  ruxmlng  the  train  in  the  corporate 
limits  of  the  dty  at  a  greater  rate  of  speed 


thereby  Induced  to  give  the  sudden  blast  of  the 
whistle,  as  described  by  the  witness,  and  ap- 
pellee's team  took  fright  at  such  blast  of  the 
whistle  and  overturned  the  wagon,  such  ex- 
cessive rate  of  speed  may  also  be  said  to  have 
been  a  concurring  cause  proximately  contrib- 
uting to  the  accident  That  the  charges  under 
consideration  Ignored  this  phase  of  the  case 
and  were  therefore  inapplicable."  For  the 
same  reasons  we  think  the  charges  ought  not 
to  have  been  given  in  the  present  case.  It  is 
true  that  in  the  case  cited  we  further  predi- 
cated our  ruling  upon  the  ground  that  the 
court's  main  charge  in  that  case  covered  the 
issues  sought  to  be  submitted  by  the  sjiecial 
charges ;  but  we  are  of  the  opinion  that  the 
reasons  given  in  the  above  quotation  are  suffi- 
cient to  Justify  our  conclusions  in  the  matter. 

We  are  further  of  the  opinion,  however, 
that  the  second  of  said  special  charges.  In 
view  of  the  testimony  relating  to  the  usual 
rate  of  speed  made  by  trains  in  approaching 
and  passing  over  the  street  crossing,  was 
calculated,  by  the  use  of  the  word  "exces- 
sive" to  characterize  the  speed  at  which  the 
train  must  have  been  running  in  order  to 
Justify  a  finding  favorable  to  the  plaintiff 
on  the  issue  of  propelling  the  train  at  a 
greater  rate  of  speed  than  6  miles  per 
hour,  to  mislead  the  Jury.  There  was  evi- 
dence offered  by  appellee,  and  admitted  by 
the  court,  tending  to  show  that  the  speed 
ordinance  had  not  been  enforced  by  the  city 
authorities,  and  that  the  train,  which  is 
claimed  to  have  frightened  appellant's  team, 
was  running  at  the  usual  rate  of  speed, 
which  was  from  8  to  12  miles  per  hour. 
The  use  of  the  word  "excessive"  in  this 
charge,  when  the  charge  is  interpreted  iu 
the  light  of  the  testimony  referred  to,  was 
calculated,  we  think,  as  argued  by  appel- 
lant's counsel,  to  induce  the  Jury  to  believe 
that,  although  they  should  find  that  the 
train,  in  this  instance,  was  running  at  a 
greater  speed  than  6  miles  per  hour,  yet 
if  it  did  not  exceed  the  usual  speed  of  8, 
10,  or  12  miles  per  hour,  they  could  not  find 
for  plaintiff  on  that  issue.  The  violation  of 
the  speed  ordinance  could  not  be  Justified  on 
the  ground  that  it  was  customary  for  trains 
to  exceed  the  rate  of  speed  allowed  by  said 
ordinance,  and  that  the  operatives  had  not 
been  prosecuted  therefor.  Of  course,  in  the 
absence  of  testimony  tending  to  show  viola- 
tions of  such  an  ordinance  and  acquiescence 
therein  on  the  part  of  the  city,  the  term 
"excessive  speed"  would  naturally  be  con- 
strued to  have  reference  to  and  mean  any 
speed  in  excess  of  that  prescribed  by  the 
ordinance. 

Appellant's  eighth  assignment  of  error 
complains  of  the  court's  action  in  permitting 


limits  of  the  city  at  a  neater  rate  of  speed 
than  six  miles  per  hour.  We  think  this  as- 
signment is  well  taken.  The  testimony  was 
irrelevant  and  harmful.  Its  effect  was  to 
lead  the  jury  to  believe  that.  If  the  city  had 
not  prosecuted  train  operatives  for  a  vio- 
lation of  its  speed  ordinance,  the  nonobserv- 
ance  of  said  ordinance  did  not  constitute 
negligence.  As  above  stated,  appellee  could 
not  excuse  Its  failure  to  observe  the  ordi- 
nance on  the  ground  that  Its  agents  had  not 
been  prosecuted  for  its  violation.  So,  too, 
the  testimony  of  the  witness  Fayette  Nor- 
man, to  the  effect  that  if  he  was  down  some- 
where about  Stonewall  street  crossing  of 
the  appellee  and  the  Missouri,  Kansas  & 
Texas  Railroad,  and  heard  a  whistle  blow 
up  In  the  neighborhood  of  the  Mineola  over- 
head bridge,  and  situated  where  he  could 
not  see  the  engine  or  train  that  sounded  the 
whistle,  he  could  not  tell  what  road  the  en- 
gine or  train  was  on.  Is  immaterial;  but  as 
the  failure  to  blow  the  whistle  at  the  dis- 
tance from  the  crossing  prescribed  by  our 
statute  was  not  alleged  as  a  ground  of  re- 
covery, and  therefore  not  an  Issue  in  the 
case,  the  error  in  admitting  this  testimony 
Is  probably  of  no  serious  consequence. 

Complaint  is  made  of  the  following  special 
charge  given  at  the  request  of  the  appellee, 
namely:  "If  you  believe  from  the  evidence 
that,  as  the  wagon  plaintiff  was  riding  on 
approached  the  crossing  where  the  alleged 
accident  occurred,  plaintiff  knew  he  was  ap- 
proaching such  crossing,  and  that  a  train 
might  be  expected  to  pass  the  crossing  about 
that  time,  and  that,  with  such  knowledge,  be 
permitted  the  wagon  to  be  driven  up  to  the 
crossing  without  protest  on  his  part,  and 
that  be  could  have  prevented  the  wagon 
from  being  so  driven  up  to  the  crossing,  or 
have  gotten  off  of  the  wagon  in  time  to 
avoid  being  injured,  and,  if  you  further  be- 
lieve that  a  person  of  ordinary  prudence 
situated  as  plaintiff  was,  under  the  circum- 
stances surrounding  him,  would  have  pro- 
tested against  the  wagon  being  driven  up  to 
the  crossing,  or  would  have  gotten  off  of  the 
wagon,  and  if  you  further  believe  that  the 
plaintiff's  failure  to  protest  against  the  wag- 
on being  driven  np  to  the  crossing,  or  his 
failure  to  get  off  the  wagon,  caused  or  con- 
tributed to  cause  the  accident  of  which  he 
complains,  then  you  should  find  for  the  de- 
fendant." We  are  of  the  opinion  the  evi- 
dence did  not  call  for  the  giving  of  this  in- 
struction, and  that  it  was  prejudicial.  Wheth- 
er or  not  the  bell  on  the  engine  was  Ijelng 
rung,  or  any  otber  signal  given  to  warn  per- 
sons traveling  along  ttie  street  and  intending 
lo  pass  over  the  crossing  of  the  approach  of 
the  train,  was  a  controverted  issue;    but  it 


proach  and  presence  near  the  crossing  until 
a  moment  before  the  mules  became  frighten- 
ed and  overturned  the  wagon.  It  appears 
that  there  was  a  bouse  located  on  the  west 
side  of  the  street  and  north  of  the  railroad 
track,  and  that  it  stood  about  20  feet  from 
the  street  and  about  30  feet  from  the  rail- 
road track.  Appellant  testified  that  as  he 
approached  the  crossing  he  looked  and  lis- 
tened for  "any  trains  that  might  be  com- 
ing," that  there  was  an  opening  between  the 
house  next  to  the  railroad  and  the  city  bam 
north  of  the  house  through  which  a  person 
could  see  to  the  west,  that  when  he  passed 
this  opening  be  looked  through  this  open- 
ing and  did  not  see  any  train,  and  that  be 
did  not  know  what  time  trains  passed  there. 
He  further  testified:  That  the  first  thing  be 
knew  of  the  train  it  was  right  at  the  east 
end  of  the  house,  and  about  20  feet  west  of 
the  crossing,  and  at  that  time  be,  on  the  wag- 
on, was  in  front  of  the  house  going  south; 
the  lead  or  front  mules  being  within  about 
15  feet  of  the  railroad  track.  That  about 
the  first  thing  he  heard  was  a  little  short 
whistle,  and  the  train  dashed  right  out  from 
behind  the  house,  frightened  the  mules,  and 
they  Jumped  forward,  turned  right  fast 
around,  and  turned  the  wagon  over.  The 
charge  complained  of  does  not  make  the 
duty  therein  imposed  upon  appellant,  la  the 
exercise  of  ordinary  care,  to  protest  against 
the  wagon  being  driven  up  to  the  crosBlng. 
or  to  get  off  the  wagon,  to  avoid  injnry 
from  the  train,  depend  upon  knowledge  on 
bis  part  of  the  approach  of  the  train  and 
probable  danger  of  getting  too  near  the 
railroad  track,  nor  upon  the  exercise  of  ordi- 
nary care  to  discover  the  approach  of  the 
train,  but  solely  upon  his  knowledge  that  he 
was  approaching  the  crossing,  and  that  a 
train  might  be  expected  to  pass  the  cross- 
ing at  any  time.  We  do  not  think  the  fail- 
ure of  appellant  to  do  the  things  mentioned 
or  enumerated  in  the  charge  can,  under  the 
evidence,  be  accounted  negligence  on  his 
part.  His  right  to  use  the  crossing  was 
equal  to  appellee's  right  to  use  it,  and.  In 
the  exercise  of  ordinary  care  to  protect  him- 
self from  injury  from  its  passing  trains,  be 
would  not  be  required  to  stop  bis  wagon  and 
team  or  to  get  off  the  wagon,  in  the  absence 
of  knowledge  on  his  part  of  the  approach 
of  the  train  or  negligence  in  falling  to  dis- 
cover its  approach. 

Nor  do  we  think  the  special  charge  re- 
quested by  appellee,  and  the  giving  of  which 
Is  made  the  basis  of  appellant's  twelfth  as- 
signment of  error,  that  "It  is  as  much  the 
duty  of  one  driving  on  a  public  street  to 
use  ordinary  care  to  avoid  accidents  at  rail- 
road  crossings  as   it  is   the   duty   of   train 


tne  case,  except  t&at  pnase  or  it  preseutea 
by  the  allegations  that,  when  the  engine 
reached  a  point  about  40  or  60  feet  west  of 
th«  street  crossing,  the  engineer  negligently 
gave  a' quick  and  sudden  blast  of  the  whis- 
tle, which  frightened  appellant's  mules  and 
caused  them  to  overturn  the  wagon.  It  Is 
not  questioned  that  the  general  rule  is  that 
train  operatives,  like  travelers  on  the  high- 
way, are  required  to  use  only  ordinary  care 
to  prevent  accidents  at  public  crossings;  but 
In  the  case  at  bar  two  grounds  of  negli- 
gence alleged,  and  upon  which  appellant 
sought  to  recover,  are,  as  has  been  seen, 
that  the  train  was  being  run,  in  violation  of 
ordinances  of  the  city  of  Greenville,  at  a 
greater  rate  of  speed  than  six  miles  per 
hour  and  without  ringing  the  bell  on  the 
engine.  Now,  as  we  understand  the  law, 
the  duty  of  train  operatives  to  observe  the 
ordinances  of  a  city,  like  their  duty  to  com- 
ply with  the  requirements  of  a  statute.  Is 
at>solute,  and  the  failure  to  do  so  is  negli- 
gence per  se.  This  rule  is  recognized  in  the 
learned  trial  Judge's  general  charge,  but  the 
special  charge  in  question  instructed  the 
Jury,  In  effect,  that  it  was  the  duty  of  ap- 
pellee's servants,  in  operating  the  train  al- 
leged to  have  frightened  appellant's  mules, 
to  exercise  ordinary  care  only  to  prevent  in- 
jury to  him.  As  applied  to  the  causes  of 
action  alleged  for  a  failure  to  comply  with 
the  city  ordinances,  the  special  charge  was 
doubtless  In  conflict  with  the  general  charge 
upon  the  same  subject  and  calculated  to 
mislead  the  Jury.  Therefore  it  should  not 
have  been  given. 

Mr.  KAINEY,  Chief  Justice,  does  not  con- 
cur In  this  last  conclusion,  but  is  of  opinion 
tliat  the  special  charge  is  applicable,  wheth- 
er the  ground  of  negligence  be  a  violation 
of  ao  ordinance  of  the  city  or  arises  other- 
wise. He  does,  however,  agree  to  a  reversal 
of  the  Judgment  upon  the  other  grounds  stat- 
ed in  this  opinion. 

Assignments  of  error  not  discussed  dis- 
close no  reversible  error. 

For  the  reasons  indicated,  the  Judgment 
of  the  court  below  is  reversed,  and  the  cause 
remanded. 


SOUTHWORTH  v.  PiXIOS  &  N.  T.  RY.  OO.f 

(Court  of   Civil   Appeals   ef  Texas.     April   8, 

1909.      Rehearing    Denied    May    6,    1909.) 

1-  Cakbocbs  (§  821*)— Cabbiaqe  of  Passen- 
QBBs— Injubt  to  AuoHTino  Fassenoeb— 
Actions— iNSTBcoTioNs. 

In  an  action  against  a  carrier  for  injuries 
to  plaintiff's  wife  while  alighting,  the  court 
diarged   defining  "ordinary   care,"   and   stated 
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degree  of  care"  as  that  care  which  a  person 
possessed  of  the  highest  degree  of  care  and  pru- 
dence engaged  in  the  same  employment  would 
have  exercised  under  the  same  circumstances, 
and  charged  the  jui7  to  find  for  plaintiff  on  the 
issue  of  negligence  in  causing  the  train  to  jerk, 
if,  after  the  train  had  come  to  a  standstill,  it 
was  caused  to  suddenly  move  with  a  jerk,  stat- 
ing that  it  was  negligence  in  defendant  to  cause 
it  to  so  move,  but  to  find  for  defendant  unless 
they  t>eiieved  that  the  jerking  and  moving,  if 
there  was  such,  was  negligence  as  the  term  was 
defined  in  the  charge.  Held,  that  the  charge 
was  not  misleading  as  giving  the  jury  to  under- 
stand that  the  only  duty  defendant  owed  the 
passenger  was  to  exercise  such  care  for  her 
safety  as  a  person  of  ordinary  prudence  woald 
have  exercised  under  the  circumstances. 

[Eld.  Note.— For  other  cases,  see  Carriers, 
Cent.  EMg.   U  1326-1337;    Dec.  Dig.   g  321.*] 

2.  Cabbikbs  (S  347*) — Cabbiaoe  or  Passgn- 
OEBS  —  Neolioerce  —  Standino  on   Gab 

PI.ATF0BU. 

It  is  not  negligence  as  matter  of  law  for  a 
railway  passenger  to  stand  on  the  platform  or 
steps  of  a  car  while  it  is  approaching  a  sta- 
tion. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent.  Dig.  {§  1376-1378;   Dec.  Dig.  {   347. *j 

3.  Appeal  and   E^bbob   (J    1066*)— Review- 
Harmless  Ebbob— Instbdctions. 

In  an  action  against  a  carrier  for  injuries 
to  an  alighting  passenger,  where  there  was  no 
evidence  or  claim  that  defendant  did  not  exer- 
cise proper  care  in  stopping  the  train  at  the 
station,  error  in  a  charge  that  if  the  injured 
person  left  her  seat  and  stood  upon  the  plat- 
form before  the  train  was  stopped  and  fell  as 
a  result  of  the  sudden  stopping  of  the  train, 
plaintiff  could  not  recover,  was  harmless. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  i  4220;  Dec.  Dig.  §  1066.*] 

4.  Tbial    (J     232*)— iNSTBtrCTlONS— FOBIC    OF 

Vebdict. 

A  charge  that,  if  the  Jury  should  find  for 
the  plaintiff,  the  form  of  their  verdict  should  be, 
"We,  the  jury,  find  for  plaintiff,"  and,  if  they 
should  not  find  for  plaintiff,  then  their  verdict 
should  be  "We,  the  jury,  find  for  the  defendant," 
was  not  objectionable  as  misleading  them  to 
believe  that  they  were  not  free,  if  they  disa- 
greed, to  report  the  fact  to  the  court  and  to  re- 
fuse to  find  for  either  party. 

[Ed.  Note.— For  other  cases,  see  Trial,  Dec. 
Dig.  {  232.*] 

Appeal  from  District  Court,  Potter  County ; 
J.  N.  Browning,  Judge. 

Personal  Injury  action  by  H.  A.  South- 
worth  against  the  Pecos  &  Northern  Texas 
Railway  Company.  Judgment  for  defendant, 
and  plaintiff  appeals.    Affirmed. 

The  suit  was  by  appellant  for  damages  for 
personal  injuries  to  his  wife,  alleged  to  have 
been  suffered  by  her  as  the  result  of  appel- 
lee's negligence  In  failing  to  have  some  one 
to  assist  her  as  a  passenger  in  alighting  from 
one  of  its  trains,  and  in  causing  the  train, 
while  she  was  attempting  to  alight  there- 
from, after  it  had  stopped  at  the  station,  to 
suddenly  move  and  jerk,  throwing  her  from 
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the  steps  of  the  car  against  the  same  and  to 
the  ground.  The  appeal  Is  from  a  judgment 
In  appellee's  favor,  In  accordance  with  the 
verdict  of  a  Jury. 

Appellant's  wife  was  a  passenger  on  one 
of  appellee's  trains  when  It  reached  Amarlllo 
from  Texlco.  With  her  was  her  son,  seven 
years  of  age,  and  her  daughter,  nine  years  of 
age.  Mrs.  South  worth  testified:  That,  after 
the  train  had  reached  the  station  at  Amarlllo 
and  stopped,  she  and  her  children  attempted 
to  alight  from  same;  that  appellee  had  no 
one  at  the  st^s  to  assist  them  to  alight ;  and 
that,  as  she  followed  her  children  down  the 
steps  of  the  car,  carrying  in  her  hands  a 
grip  weighing  40  or  60  pounds,  the  car  sud- 
denly was  jerlied  or  moved,  causing  her  to 
become  overbalanced  and  to  fall  from  the 
steps,  whereby  she  was  injured.  The  daugh- 
ter testified:  That  she  and  her  mother  and 
brother  were  standing  on  the  platform  of  the 
car  as  the  train  approached  the  station; 
that  when  the  train  "came  to  a  full  stop"  the 
witness  and  her  brother  alighted  therefrom; 
and  that  "the  train  Jerked  while  her  (my) 
mother  was  going  down  the  steps."  McDon- 
ald, a  witness  for  appellant,  testified  that 
Mrs.  Southworth  was  on  the  first  step  below 
the  floor  of  the  train,  and  that  she  fell  as 
the  train  stopped.  Mrs.  McGlllvray,  Miss 
McGlllvray,  and  Mrs.  Wynn,  also  passengers 
on  the  train,  and  witnesses  for  appellant, 
each  testified  that  she  alighted  from  the  train 
at  Amarlllo  immediately  after  it  stopped  at 
the  station,  and  did  not  notice  that  the  train 
moved  after  it  stopped  there,  and  thought  it 
stood  perfectly  still.  The  testimony  of  Bry- 
ant and  Monfort,  witnesses  for  appellee,  also 
was  to  the  eBTect  that  the  train  was  standing 
still  when  appellant's  wife  fell  from  the  steps 
or  platform  of  the  car.  The  witness  Monfort, 
who  was  the  conductor  in  cbarge>of  the  train, 
further  testified  that  when  Mrs.  Southworth 
fell  he  was  going  towards  the  steps  of  the  car 
to  assist  passengers  in  getting  off  the  same, 
and  in  another  instant  would  have  reached 
the  steps,  "in  ample  time,"  he  added,  "to  as- 
sist people  in  getting  off  who  had  not  left 
their  seats  before  the  train  came  to  a  stop." 

L.  C.  Barrett  and  J.  M.  Jones,  for  appel- 
lant.   Madden  &  Truelove,  for  appellee. 

WILLSON,  C.  J.  (after  stating  the  facts 
as  above).  Appellant's  contention  that  the 
court  submitted,  as  an  Issue  in  the  case  to  be 
determined  by  the  Jury,  a  question  as  to 
whether  Mrs.  Southworth  was  a  passenger 
on  the  train  or  not,  lu  face  of  uncontradicted 
and  conclusive  evidence  that  she  was  such  a 
passenger,  is  not  supported  by  the  record. 
On  the  contrary,  the  court  in  his  charge  as- 
sumed that  she  was  a  passenger  on  the  train. 

The  court  In  his  charge  defined  "ordinary 
care,"  and,  after  telling  the  Jury  that  a  fail- 
ure to  exercise  ordinary  care  "is  negligence 
in  the  sense  that  the  term  'negligence'  is 
used  in  this  charge,"  further  instructed  them 


that  "negligence,  as  applied  to  the  acts  or 
omissions,  if  any,  of  defendant,  its  serv- 
ants and  agents,  in  connection  with  the  ac- 
cident in  question,  is  the  doing  of  that  which 
a  person  possessed  of  the  highest  degree  of 
care  and  prudence  would  not  do,  or  the  fail- 
ure to  do  that  which  such  person  would  not 
omit  to  do  under  the  circumstances;  and 
'by  the  term  'highest  degree  of  care'  is  ,meant 
that  degree  of  care  which  a  person  possessed 
of  the  highest  degree  of  care  and  prudence 
engaged  in  the  same  kind  of  employment 
would  have  exercised  under  the  same  circum- 
stances." Proceeding  in  his  charge  to  sub- 
mit to  the  Jury  an  issue  as  to  whether  appel- 
lee had  been  guilty  of  negligence  in  causing 
the  train  to  suddenly  move  or  Jerk  after  it 
had  been  brought  to  a  standstill,  the  court, 
after  cautioning  the  Jury  to  "bear  in  mind 
the  foregoing  definitions,"  eta,  on  other  con- 
ditions specified,  instructed  them  to  find  for 
appellant,  if  they  believed  the  train  "was 
caused  to  suddenly  move  with  a  jerlc,"  and 
that  it  "was  negligence  In  defendant,  or  Its 
servants,"  in  causing  it  to  so  move;  but,  on 
the  other  hand,  to  find  for  appellee  on  this 
issue,  unless  they  believed  that  the  Jerking 
and  moving  of  the  train,  if  it  was  Jerked 
and  moved,  "was  negligence  as  that  term  is 
defined  in  this  charge."  Appellant  urges 
that  appellee  owed  to  his  wife  as  a  passenger 
on  its  train  the  care  which  a  very  prudent 
and  cautious  person  would  have  exercised 
under  the  circumstances,  and  that  the  In- 
struction was  misleading,  in  that  the  Jury 
might  have  understood,  from  the  language 
just  quoted  from  the  charge,  that  the  duty 
appellee  owed  to  his  wife  was  only  to  exer- 
cise such  care  for  her  safety  as  a  person  of 
ordinary  prudence  would  have  exercised  un- 
der the  circumstances.  Assuming  that  the 
Jury  was  composed  of  men  of  ordinary  intel- 
ligence, we  think  it  should  be  said  that  they 
could  not  have  been  misled  by  the  inexact 
way  in  which  the  instruction  was  worded  In 
the  particular  complained  of.  They  had  been 
specifically  told  by  the  court  that  the  word 
"negligence,"  when  referred  to  In  the  charge 
as  a  test  by  which  to  determine  the  character 
of  an  act  or  omission  on  the  part  of  appellee 
in  connection  with  the  accident,  meant  a  fail- 
ure to  use  the  care  which  a  "person  possessed 
of  the  highest  degree  of  care  and  prudence 
engaged  in  the  same  kind  of  employment 
would  have  exercised  under  the  same  circum- 
stances." The  sufficiency  of  the  definitioDS 
given  by  the  court  is  not  questioned  by  any 
of  the  assignments  of  error. 

In  the  seventh  paragraph  of  the  court's 
charge,  the  Jury  were  instructed  to  find  for 
appellee  If  they  believed  Mrs.  Southworth 
left  her  seat  In  the  car  and  went  to  the  plat- 
form thereof  before  the  train  had  stom>ed 
at  the  station,  and,  because  she  was  on  the 
platform  or  the  steps  thereof,  fell  as  a  result 
of  the  sudden  stopping  of  the  train,  and  not 
as  a  result  of  a  sudden  Jerking  thereof  after 
it  had  stopped.    If  the  evidence  had  made 
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cannot  be  said  as  a  matter  of  law  that  it 
is  negligence  for  a  passenger  to  stand  on  the 
platform  or  steps  of  a  car  while  It  Is  ap- 
proaching a  station.  Railway  Co.  t.  Johnson 
(Tex.  Civ.  App.)  103  S.  W.  241;  Choate  v. 
Railway  Co.,  90  Tex.  82,  86  S.  W.  247,  87  S. 
W.  819.  Bat  there  is  no  evidence  In  the  rec- 
ord tending  to  show  that  appellee  did  not  ex- 
ercise proper  care  In  stopping  the  train.  No 
witness  testified  that  it  was  "suddenly"  stop- 
ped, nor  to  any  fact  or  circumstance  indicat- 
ing that  it  was  not  stopped  in  the  ordinary 
and  proper  way.  As,  therefore,  a  recovery 
could  not  have  been  had  by  appellant  for  neg- 
ligence by  appellee  predicated  npon  its  man- 
ner of  stopping  the  train,  the  error  in  the  in- 
struction on  that  phase  of  the  case  should  be 
treated  as  harmless. 

With  reference  to  the  form  of  their  ver- 
dict, the  court  Instructed  the  Jury:  "If  you 
find  for  the  plaintiff,  the  form  of  your  ver- 
dict will  be  as  follows:  'We,  the  Jury,  find 
for  plaintiff.'  •  •  ♦  If  you  do  not  find 
for  the  plaintiff,  then  yonr  verdict  should  be: 
'We,  the  Jury,  And  for  the  defendant' "  The 
effect  of  the  instruction,  it  is  contended,  was 
to  tell  the  Jury  to  find  for  appellee  if  they 
could  not  agree  on  a  verdict  The  Instruction 
was  improperly  framed,  and  perhaps  was 
susceptible  of  the  construction  claimed  for  it ; 
but,  again  assuming  the  members  of  the  Jury 
to  have  been  men  of  ordinary  Intelligence, 
we  do  not  think  they  thereby  could  have  been 
misled  to  believe  they  were  not  free,  if  they 
disagreed,  to  report  the  fact  to  the  court  and 
to  refuse  to  return  a  verdict  In  favor  of  ei- 
ther of  the  parties. 

When  considered  with  reference  to  the  rec- 
ord, we  think  the  assignments  of  error  pre- 
sented In  the  brief  and  not  already  disposed 
of  do  not  point  out  an  error  which  should 
operate  to  reverse  the  Judgment  of  the  court 
below. 
Therefore  said  Judgment  is  affirmed. 


MENCZER  V.  POAGE  et  ax. 

(Court  of  Civil  Appeals  of  Texas.     April  24, 
1909.) 

1.  Fbauds,  Statute  of  (|  60*)— Reai,  Pbop- 

EBTT— EASEinCNT. 

Under  Rev.  St  1895,  art  624,  providing 
that  no  freehold,  etc.,  in  lands  shall  be  convey- 
ed except  by  writing,  a  permanent  right  to  use 
anothers  lands  for  a  particular  parpose  can 
only  be  conveyed  by  writing. 

[Ed.  Note.— For  other  cases,  see  Frauds,  Stat- 
nte  of.  Cent  Dig.  {  94 ;   Dec  Dii;.  g  6a*] 

2.  FSAtTDS,    BTATUTX   OT  ((   100*)— SUFTICIEN- 

OT  or  Ikstbttuxnt— Baseuekt. 

In  order  to  pass  a  permanent  right  to  nse 
another's  lands  for  a  particalar  purpose,   the 


3.  Dedication  (|  43*)— AnMissiBiurr  of  Bvi- 

DENCB. 

In  an  action  to  enjoin  defendant  from 
fencing  a  strip  which  plaintiff  claimed  bad  been 
dedicated  by  defendant's  frrantor  as  a  public 
alley,  an  Instrnment  signed  by  the  latter,  ac- 
knowledging receipt  from  plaintiff  of  a  sum  of 
money  for  five  feet  for  an  alley  between  certain 
streets,  as  well  as  parol  testimonv  to  locate  and 
identify  the  strip,  was  admissible  to  show  an 
intention  to  dedicate  the  strip  as  a  public  alley. 
[Ed.  Note. — For  other  cases,  see  Dedication, 
Cent.  Dig.  §  84;    Dec.  Dig.  {  43.*] 

4.  Dedication  (J  16*)  — Requi8ITB8  — Inten- 
tion. 

The  assent  and  intent  of  the  owner  to  ap- 
propriate land  to  a  public  nse  is  sufficient  to 
constitute  a  dedication ;  no  writing  being  nec- 
essary. 

[E!d.  Note. — For  other  cafses.  see  Dedication, 
Cent  Dig.  |  12 ;  Dec.  Dig.  §  16.*1 

Error  from  District  Court,  Dallas  County ; 
T.  F.  Nash,  Judge. 

Action  by  R.  W.  Poage  and  wife  against 
Regina  Menczer.  Judgment  for  plaintiffs, 
and  defendant  brings  error.    Affirmed. 

Wendell  Spence,  for  plaintiff  in  error.  F. 
D.  Cosby,  for  defendants  in  error. 


TALBOT,  J.  Defendants  In  error,  R.  W. 
and  S.  E.  Poage,  husband  and  wife,  institut- 
ed this  suit  against  the  plaintiff  in  error, 
Mrs.  Regina  Menczer,  to  enjoin  her  from 
fencing  or  anywise  obstructing  a  strip  of 
land  5  feet  wide  by  BO  feet  in  length,  across 
the  northwest  end  of  lot  No.  7,  In  block  551 
east  of  Thomas'  addition  to  the  city  of  Dal- 
las. The  petition  alleged:  That  in  August 
of  1901,  one  James  McNab  was  the  owner 
of  said  lot  7,  block  551  east ;  that  he,  on  that 
date,  for  a  valuable  consideration  paid  by 
plaintiff,  "granted  a  strip  of  land  5  feet  wide 
by  50  feet  long  across  the  northwest  end  of 
said  lot  7,  block  551  east  for  the  purpose  of 
an  alley;  that  thereafterward  McXab  In- 
closed lot  7  with  a  fence,  leaving  out  for 
the  use  of  plaintiff  and  the  public  generally 
the  said  strip  of  land  5x50  feet  across  the 
northwest  end  of  said  lot;  that  thereafter 
McNab  sold  the  tract  of  land  to  one  Wim- 
mer,  and  In  the  deed  expressly  recognized 
said  strip  5x50  feet  off  the  northwest  end 
of  said  lot  7  as  an  alley,  and  excepting  same 
from  his  warranty;  that  thereafter  Wimmer 
conveyed  the  property  to  Mrs.  Menczer;  that 
she  is  about  to  Inclose  the  said  strip  5x50 
feet  and  thereby  Inclose  part  of  said  alley 
and  destroy  the  same  for  the  purpose  of  an 
alley  and  exclude  plaintiffs  and  the  public 
from  the  use  thereof  for  the  purpose  for 
which  the  same  had  been  dedicated  and 
used;  that  defendant  had  obstructed  and  in- 
closed a  part  of  said  alley  excluding  plain- 
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ant  to  remove  the  obstruction  placed  by  her 
In  said  alley.  By  trial  amendment  the  plain- 
tiffs amplified  the  allegation  of  their  original 
pleading  and  alleged:  That  the  alley  or 
strip  of  land  6x50  feet  oft  the  northwest 
end  of  lot  No.  7,  block  S51  east,  mentioned  In 
their  original  petition,  bad  been  dedicated  to 
the  use  of  plalntltFs  and  the  public  since 
August  80,  1901,  by  an  Instrument  In  writing 
executed  by  McNab  for  the  sum  of  $10, 
$2.S0  of  which  was  then  paid,  and  $7.50 
thereafter;  that  after  the  granting  of  said 
strip  of  land  by  the  former  owner,  McNab, 
to  plaintiffs,  the  adjoining  lot  owners  on 
either  side  left  out  and  open  for  said  alley 
the  balance  of  the  lands  needed  to  make  the 
alley  10  feet  wide  up  to  and  across  plain- 
tiffs' lot;  that  such  alley  has  from  then  until 
now  been  used  by  plaintiffs  and  adjoining 
lot  owners  for  alley  purposes,  and  has  been 
open  as  an  alley  for  the  general  public ;  that 
the  dedication  and  granting  for  alley  pur- 
poses  has  been  accepted  by  the  city  of  Dal- 
las "by  said  city  having  grading  work  done 
In  said  alley."  A  preliminary  mandatory  in- 
junction against  defendant  was  Issued,  as 
prayed  for  by  plaintiffs. 

The  defendant  below  (now  plaintiff  In  er- 
ror) answered  plaintiffs*  pleading  and,  after 
general  and  special  demurrers  and  general 
denial,  filed  special  answer,  as  follows: 
That  she  Is  the  owner  of  lot  7,  block  551 
east  of  the  Thomas  addition,  which  Is  a  lot 
of  land  fronting  60  feet  on  Colby  street  and 
extending  thence  northwest  a  depth  of  150 
feet  by  actual  survey.  That  said  lot  by  these 
dimensions  was  conveyed  by  Miss  Mary  T. 
Thomas,  one  of  the  heirs  of  the  Thomas  es- 
tate, to  James  A.  McNab,  by  deed  dated  June 
4,  1901,  and  duly  recorded.  That  thereafter- 
ward  McNab  conveyed  the  lot  of  land  by 
the  same  description,  and  calling  for  the 
same  dimensions,  to  J.  E.  Wlmmer.  That  by 
said  deed  of  conveyance  the  entire  lot  7, 
block  551  east,  being  a  lot  50x150  feet,  In 
size,  was  conveyed  to  said  Wlmmer,  but  that 
the  deed  contains  this  recital:  "It  Is  under- 
stood, however,  that  the  title  to  the  strip  of 
land  5x50  feet  off  the  west  or  northwest  end 
of  said  lot  Is  not  covered  by  the  warranty 
of  this  deed,  said  strip  being  now  used  as 
an  alley,  and  same  Is  only  quitclaimed  to 
said  Wlmmer."  That  thereafter  In  May, 
1906,  Wlmmer  and  wife  conveyed  the  same 
lot  7  by  the  same  dimensions  of  50x150 
feet  to  this  defendant.  That  defendant  paid 
for  said  property  in  cash  and  took  title  to 
same  and  every  part  thereof,  and  thus  be- 
came the  owner  of  and  entitled  to  said  lot 
of  land  of  size  50  feet  front  on  Colby  street 
by  150  feet  In  depth.    Defendant  specially 


on  Information  and  belief  that  when  McNab 
owned  lot  7  In  block  651  east  that  be,  at  the 
solicitation  of  the  plaintiff,  R.  W.  Poage, 
granted  to  him  a  license  to  use  a  strip  of 
land  off  the  northwest  end  of  said  lot  7,  5 
feet  wide  iby  60  feet  long,  as  a  passage  'w^ay 
from  Routh  street  to  the  plaintiffs'  lot  She 
denied  that  the  Ucepse  so  granted  to  Foaga 
was  binding  upon  her  as  a  subsequent  pur- 
chaser and  owner  of  lot  7,  block  551  east. 
She  averred  that  according  to  the  map  of 
Thomas'  addition  to  Dallas,  Tex.,  duly  re- 
corded In  Deed  Records  of  Dallas  county, 
and  as  the  lots  and  blocks  were  actually 
laid  off  upon  the  ground,  no  passageway 
whatever  was  left  by  those  who  laid  out  tbe 
addition,  between  defendant's  lot  and  the 
lot  Immediately  adjoining  her  lot  on  the 
northwest  She  averred  that  she  purchased 
all  of  lot  7  of  block  551  east  in  good  faith  for 
a  valuable  consideration,  and  without  any 
notice  whatever  that  McNab  had  made  any 
grant  to  plaintiffs  of  any  part  of  said  lot 
such  as  was  binding  on  subsequent  pur- 
chasers of  said  lot  7.  A  Jury  trial  on  Jane 
13,  1907,  resulted  In  a  verdict.  Instructed  by 
the  court,  as  follows:  "We,  the  Jury,  And 
for  the  plaintiffs,  and  that  the  Injunction 
heretofore  issued  be  perpetuated."  Judg- 
ment was  entered  In  accordance  with  the 
verdict,  and  defendant  brings  the  case  to 
this  court  by  writ  of  error. 

The  material  facts  are  as  follows:  Block 
551  east  of  the  Thomas  addition,  In  which 
the  properties  of  the  plaintiffs  and  tbe  de- 
fendant are  located.  Is  bounded  by  Colby 
street,  Routh  street,  Thomas  avenue,  and 
Peak  avenue,  now  Falrmount  avenue.  James 
McNab  was  the  owner  of  lot  7  in  said  block 
In  August,  1901.  On  that  day  he  executed 
the  following  written  instrument.  In  words 
and  figures  as  follows:  "Dallas,  Texas,  Au- 
gust 30,  1901.  Received  of  E.  W.  Poage 
$2.50  part  payment  for  5  feet  for  alley  be- 
tween Colby  street  and  Thomas  avenue. 
Amount  still  due  $7.50.  [Signed]  Jas.  A. 
McNab."  The  balance  of  tbe  purchase  mon- 
ey was  thereafter  paid  by  Poage  to  McNab. 
When  McNab  improved  lot  No.  7,  above 
mentioned,  he  left  for  the  alley  5  feet  by 
50  feet  off  tbe  northwest  end  of  the  same. 
He  owned  the  property  about  two  years  aft- 
er he  Improved  it,  and  the  alley  was  left 
open  all  during  that  time.  He  conveyed  the 
said  lot  No.  7  to  J.  E.  Wlmmer  on  July  23. 
1904,  with  this  recitation  In  his  deed:  "It 
Is  understood,  however,  that  the  title  to  the 
strip  of  land  5  feet  by  50  feet  off  the  west 
or  northwest  end  of  said  lot  is  not  covered 
by  the  warranty  of  this  deed,  the  said  strip 
being  now  used  as  an  alley,  and  the  same 
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Is  only  quitclaimed  to  said  Wlmmer."  The 
strip  of  land  5  feet  by  50  feet  across  the 
west  or  northwest  end  of  said  lot  7  has  been 
used  as  an  alley  since  1901  and  Is  still  used 
as  such  alley.  The  alley  has  not  been  open- 
ed up  through  the  entire  block,  but,  together 
with  the  strip  In  controversy  and  dedica- 
tions made  by  adjoining  property  owners,  on 
either  side  for  said  alley,  extend  a  distance 
of  120  feet  from  Routb  street  and  is  10  feet 
wide.  Plaintiff  In  error,  Mrs.  Regina  Menc- 
aer,  bought  said  lot  7  In  block  551  east  from 
J.  E.  Wlmmer  about  the  28th  day  of  May, 
1906.  The  passageway  or  alley  was  open 
when  she  bought,  and  has  been,  since  Its 
dedication  to  the  public  In  1901,  a  way  of 
Ingress  and  egress  to  and  from  the  rear  of 
the  houses  of  property  owners  adjacent 
thereto,  and  used  for  those  purposes  and 
conveniences  to  which  an  alley  is  usually 
and  commonly  devoted  In  a  city.  The  alley 
was  graded  by  the  city  authorities  at  Mc- 
Nab's  request  when  he  owned  the  lot.  J. 
B.  Wlmmer  and  wife  deeded  lot  No.  7  In 
block  551  east  of  the  Thomas  addition  to 
the  plaintiff  In  error,  Mrs.  Menczer,  on  May 
28,  1906,  and  she  paid  therefor  the  sum  of 
91,900  cash.  When  she  bought  the  lot  she 
did  not  know  that  McNab  had  executed  and 
delivered  to  Poage  the  written  instrument 
dated  August  80,  1901,  acknowledging  the 
receipt  of  $2.60  from  Poage  In  part  pay- 
ment of  five  feet  tor  alley  between  Colbj 
street  and  Thomas  avenue,  and  stating  there- 
in a  balance  due.  therefor  of  $7.50.  This  in- 
strument was  not  placed  of  record,  and  the 
deed  from  Wlmmer  and  wife  to  Mrs.  Menc- 
«cr  describes  the  lot  conveyed  to  her  as  "lot 
Mo.  7  In  block  551  east  of  Thomas  addition 
to  the  city  of  Dallas,  said  lot  fronting  50 
feet  on  the  northwest  line  of  Colby  street 
and  extending  back  between  parallel  lines 
150  feet  more  or  less." 

We  shall  not  quote  and  discuss  In  detail 
the  several  assignments  of  error.  The  prin- 
cipal propositions  contended  for  by  the  plain- 
tiff in  error  are,  in  effect:  (1)  That  the  trial 
court  erred  in  admitiing  in  evidence  the 
written  instrument  executed  and  delivered 
by  James  A.  McNab  to  R.  W.  Poage,  dated 
August  30,  1901,  acknowledging  the  receipt 
by  McNab  of  12.50  from  Poage  in  part  pay- 
ment for  five  feet  for  an  alley  between  Col- 
by street  and  Thomas  avenue,  and  reciting 
a  balance  due  therefor  of  $7.50,  because  said 
instrrmient  does  not  describe  any  particular 
tract  or  parcel  of  land  and  is  inaufflcient  in 
and  of  Itself  to  convey  any  right,  title,  or 
interest  to  the  plaintiff^  or  either  of  them 
in  respect  to  the  strip  of  land  in  controver- 
sy, or  to  affect  in  any  way  the  titie  to  said 
land;  that  it  requires  words  of  grant  to 
create  an  easement  or  permanent  interest 
In  realty;  that  said  Instrument  is  wholly  in- 
aoffldent  to  satisfy  the  requirement  of  the 
fltatnte  of  this  state,  which  declares  that  no 
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estate  of  Inheritance  or  freehold  in  lands 
shall  be  conveyed  unless  the  conveyance  be 
declared  by  an  Instrument  in  writing,  sub- 
scribed and  delivered  by  the  party  disposing 
of  the  same;  that  under  the  statute  of 
frauds  the  memorandum  of  the  sale  of  land 
must  be  so  reasonably  definite  and  certain 
within  itself  or  by  other  writing  referred 
to  that  the  contract  can  be  made  out  as  to 
the  parties,  consideration,  and  subject-matter 
without  resort  to  parol  evidence.  (2)  That 
the  trial  court  erred  in  permitting  the  wit- 
nesses Poage  and  McNab  to  testify  that  said 
writien  instrument  or  memorandum  was  in- 
tended to  designate  the  strip  of  land  five 
feet  wide  off  of  the  northwest  end  of  lot 
No.  7,  In  block  551  east  of  Thomas'  addi- 
tion to  the  city  of  Dallas,  and  that  the 
amounts  of  money  specified  in  said  Instru- 
ment had  been  paid,  because  the  failure  to 
describe  the  land  In  said  contract  or  mem- 
orandum of  sale  so  that  it  can  be  identified 
cannot  be  cured  by  jwrol  evidence  showing 
what  land  was  in  contemplation  of  the  par- 
ties in  making  the  contract  (8)  That  there 
is  no  evidence  that  the  strip  of  land  in  ques- 
tion was  ever  dedicated  to  the  public  as  a 
passageway. 

Article  624,  Rev.  St  1895,  provides  that: 
"No  estate  of  Inheritance  or  freehold,  or  for 
a  term  o'f  more  than  one  year  in  lands  and 
tenements,  shall  be  conveyed  from  one  to 
another,  unless  the  conveyance  be  declared 
by  an  Instrument  in  writing,  subscribed  and 
delivered  by  the  party  disposing  of  the 
same,"  etc.  Under  this  statute  it  is  held  by 
our  Supreme  Court  that  a  permanent  right 
to  hotd  another's  land  for  a  particular  pur- 
pose is  an  important  Interest,  and  that 
whether  such  right  be  denominated  an  ease- 
ment or  a  license.  If  it  be  equivalent  to  an 
estate  in  the  land,  it  cannot  be  conveyed  ex- 
cept by  writing.  Parsons  v.  Hunt  98  Tex. 
420,  84  S.  W.  044.  It  is  also  true  that  in 
order  to  satisfy  the  statute  of  frauds,  the 
memorandum  of  an  agreement  for  the  sale 
of  land  must  "be  so  reasonably  definite  and 
certain  wltbln  itself  or  by  other  writing  re- 
ferred to  that  the  contract  can  be  made  out 
as  to  parties,  consideration,  and  subject- 
matter,  without  resort  to  parol  evidence." 
Johnson  v.  Granger,  51  Tex.  42.  But  we  do 
not  regard  these  as  the  governing  principles 
in  the  case  at  bar.  We  are  of  the  opinion 
that  the  question  Involved  Is  one  of  dedica- 
tion vel  non,  and  that  the  evidence  objected 
to  was  clearly  admissible.  In  the  early  case 
of  Oswald  V.  Orenet  22  Tex.  94,  it  is  said: 
"Respecting  what  will  amount  to  or  may  be 
received  as  evidence  of  a  dedication,  the 
law  Is  too  well  settied  to  admit  ot  controver- 
sy. A  seUing  apart,  or  dedication  to  a  pub- 
lic use,  to  be  effectual,  need  not  be  by  deed; 
nor  need  it  be  evidenced  by  the  use  of  it 
having  beoi  continued  for  any  particular 
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saia  tnat  "a  aedicauon  nas  been  aennea  to 
be  the  act  of  deyotlnK  or  giving  property  for 
some  proper  object,  and  In  such  manner  as 
to  conclude  the  owner."  In  Wolf  t.  Brass, 
72  Tex.  133,  12  S.  W.  159,  the  same  doctrine 
Is  announced  In  the  following  language: 
"To  constitute  a  dedication  so  as  to  estop 
the  pr(H)rletor  and  his  privies,  there  need 
not  be  a  formal  grant  by  deed;  nor  1b  It  nec- 
essary that  use  by  the  public  should  be  con- 
tinued for  so  long  a  time  as  to  raise  the 
presumption  of  a  grant  It  is  sufficient  If 
there  has  been  some  act  or  declaration  upon 
the  part  of  the  owner  of  the  fee  indicating 
unequivocally  his  purpose  to  dedicate,  and 
the  public  has  used  the  property  for  the 
purpose  to  which  the  act  or  declaration  of 
the  proprietor  indicates  it  was  his  inten- 
tion to  dedicate  It" 

The  written  Instrument,  to  the  introduc- 
tion of  which  the  defendant  objected.  In 
this  case  was  admissible  as  tending  to  show 
that  the  intention  of  James  A.  McNab,  who 
was  then  the  owner  of  the  strip  of  land  in 
controversy,  was  to  appropriate  said  strip 
of  land  to  the  use  of  the  public  as  an  alley. 
The  fact  that  McXab  received  a  considera- 
tion from  Poage  for  so  appropriating  said 
land  does  not  destroy  or  seriously  impair 
the  force  of  said  Instrument  as  evidence  of  a 
dedication  of  it  to  the  use  of  the  public. 
It  is  clear  from  the  evidence  as  a  whol^  that 
it  was  neither  the  purpose  of  McNab  to  con- 
vey the  strip  of  land  to  Poage  for  his  pri- 
vate and  individual  uses,  nor  of  Poage  to 
acquire  it  for  such  purposes.  On  the  con- 
trary, we  think  It  was  shown  beyond  con- 
troversy that  it  was  the  intention  of  both 
that  said  land  should  be  set  apart  as  an  al- 
ley for  public  use.  This  being  true,  no  writ- 
ing whatever  was  necessary  to  accomplish 
the  object  in  view,  as  the  statute  of  frauds 
has  no  application  to  the  doctrine  of  dedi- 
cation. All  that  Is  necessary  to  the  validity 
of  a  dedication  is  the  assent  and  intent  of 
the  owner  of  the  land  to  appropriate  it  to 
public  use,  and  any  act  or  acts  clearly  mani- 
festing an  intent  to  dedicate  is  sufficient. 
There  was  therefore  no  error  in  admitting 
the  said  written  instrument  in  evidence,  nor 
In  allowing  parol  testimony  to  locate  said 
strip  of  land  and  Identify  it  as  that  refer- 
red to  in  said  instrument  If  correct  in  the 
foregoing  views,  the  fact  of  dedication  was 
conclusively  established  by  the  evidence,  and 
the  court  correctly  instructed  a  verdict  for 
the  plaintiffs. 

The  Judgment  of  the  court  below  is  af- 
firmed. 


Plaintiff  is  entitled  to  an  allowance  of  the 
attorney's  fee  provided  in  a  note  for  the  pur- 
chase price  of  land  where  be  employed  an  at- 
torney agreeing  to  pay  him  the  amount  so  pro- 
vided, though  be  did  not  agree  as  to  the  amount 
until  after  the  institution  of  the  action. 

[E}d.  Note.— For  other  cases,  see  Bills  and 
Notes,  Cent  Dig.  (t  1946,  1947;  Dec.  Dig.  ! 
634.*] 

Z  Bills  anu  Notkb  (t  534*)  —  Attobitet's 

Fees. 

The  mere  clerical  error  of  omitting  the  pro- 
noun "I"  in  the  blanlc  space  in  a  printed  note 
providing  for  an  attorney's  fee  is  immaterial  in 
an  action  on  the  note. 

lEd.  Note.— For  other  cases,  see  Bills  and 
Notes,  Cent.  Dig.  U  1946-1947 ;  Dec  Dig.  { 
534.*] 

S.  Patkent  (S  59*)— Plkadino  Patment^Xe- 

CESSITT. 

Payment  cannot  be  shown  in  defense  of  an 
action  unless  pleaded  by  defendant. 

[B5d.  Note. — For  other  cases,  see  Payment, 
Cent  Dig.  |  143% ;   Dec.  Dig.  {  59.*] 

Error  from  District  Court,  Comanche 
County;   N.  R.  Lindsay,  Judge. 

Action  by  M.  S.  Gaines  against  L.  S.  Ruth- 
erford and  others.  PlaintlS  had  Judgment 
and  defendant  Rutherford  brings  error.  Af- 
firmed. 

Kearby  &  Kearby,  for  plaintiff  in  error. 
J.  M.  Reiger,  for  defendants  in  error. 

SPEER,  J.  Defendant  in  error,  M.  S. 
Gaines,  filed  this  suit  in  the  district  court  of 
Comanche  county  against  defendants  in  er- 
ror F.  M.  Bagley,  E.  E.  Anthony,  J.  M.  Ease- 
ley,  S.  F.  Brown,  and  plaintiff  in  error.  L. 
S.  Rutherford,  to  recover  on  four  certain 
promissory  notes  executed  by  F.  M.  Bagiey, 
each  for  the  sum  of  $395,  providing  for  inter- 
est and  attorney's  fees,  and  to  foreclose  a  ven- 
dor's lien  on  118%  acres  of  the  Adam  Shipley 
survey  in  said  county.  There  was  a  trial 
before  the  court  resulting  in  a  Judgment  in 
favor  of  the  plaintiff  against  Bagley  for  the 
amount  of  the  note,  interest,  and  attorney's 
fee,  together  with  a  foreclosure  as  against 
all  the  parties  to  the  suit  The  defendant 
Rutherford  alone  prosecutes  this  writ  of  er- 
ror. 

Defendant  In  error  asks  us  to  ^smlss  the 
writ  of  error  because  of  an  agreement  had 
between  defendant  In  error  and  plaintiff  In 
error,  Rutherford,  subsequent  to  the  rendi- 
tion of  the  Judgment  In  the  district  court 
whereby  plaintiff  in  error  agreed,  in  consid- 
eration of  defendant  in  error's  not  taking 
out  an  order  of  sale  until  Noverab^:  1st 
thereafter,  not  to  prosecute  an  appeal  or 
writ  of  error  proceedings  from  such  Judg- 
ment. A  written  agreement  of  date  Febru- 
ary 25,  1909,  showing  what  the  terms  of  the 
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first  agreement,  which  "was  oral,  vrere,  has 
bees  filed  with  the  motion,  and  we  might, 
onder  the  authority  of  Johnson  v.  Halley, 
8  Tex.  car.  App.  137,  27  S.  W.  780,  be  au- 
thorized to  dismiss  the  appeal;  but  we  find 
ft  unnecessary  to  decide  this  question,  since 
practically  the  same  results  are  reached  in 
the  disposition  we  make  of  the  appeal. 

Plalntlfr  In  error's  first  complaint  Is  that 
the  court  erred  in  rendering  Judgment  for 
attorney's  fees  because  defendant  in  error 
did  not  contract  with  or  become  liable  to 
her  attorney  for  the  payment  of  such  fees. 
The  eTldence  submitted  by  plaintiff  In  error 
shows,  however,  that  defendant  in  error  em- 
ployed J.  M.  Relger,  Esq.,  to  Institute  this 
suit,  and,  while  she  did  not  at  the  time  ngree 
with  him  upon  the  amount  of  the  fees  to 
be  paid,  she  nevertheless  did  after  the  suit 
was  filed  agree  to  pay  him  the  10  per  cent, 
provided  for  in  the  notes  sued  on,  if  he  could 
collect  the  same  "out  of  the  land." 

Again,  we  think  the  mere  clerical  error  of 
omitting  the  personal  pronoun  "I"  in  the 
blank  simce  of  the  printed  form  providing 
for  attorney's  fees  is  worthy  of  no  consid- 
eration, since  the  meaning  of  the  undertak- 
ing is  otherwise  perfectly  clear. 

The  remaining  assignments,  to  the  etFect 
that  the  Judgment  was  erroneous  to  the  ex- 
tent of  $40  which  had  been  paid  on  the 
notes,  are  overruled  becatise  plaintiff  in  er- 
ror bad  not  pleaded  payment,  and,  in  the 
absence  of  such  a  plea,  he  was  not  entitled 
to  a  finding  on  that  issue.  Sayles'  Ann.  Civ. 
Bt  1897,  art  1266. 

We  find  no  error  in  the  judgment,  and  It 
Is  affirmed. 


BOND  et  al.  ▼.  INTERNATIONAL  ft.G.  N. 

R.  CO.t 

(Court  of  Civil  Appeals  of  Texas.    April  7, 1909. 

Rehearing  Denied  May  12,  1909.) 

1.  EviDENCB  (I  473*>— Opinion  Evidence— 
Nonexpert  —  Subject-Matteb  or  Testi- 

UONT. 

A  nonexpert  witness  should  state  the  facts 
and  leave  all  conclusions  or  inferences  to  the 
jury,  where  the  Jury  are  as  capable  of  forming 
a  conclusion  as  the  witness. 

[E<d.    Note.— For  other   cases,    see   Evidence, 
Cent  Dig.  H  ~222lO-Zi33 ;  Dec.  Dig.  i  473.*] 

2L  Appkai.  and  Ebbob  (I  1050*)— Habkuess 
Ebbob— ADinssioN  of  Evidence— Concltt- 
BiONS  or  Witness. 

In  an  action  for  the  death  of  a  person  killed 
while  walking  on  defendant's  track,  a  witness 
testified  that  be  saw  deceased  walking  beside 
the  track,  and  that  he  walked  there  until  de- 
fendant's train  was  close  to  bim,  when  he  step- 
ped upon  the  track ;  that  as  soon  as  the  train 
stopped  witness  went  back  to  where  deceased 
was  lying,  and  that  he  saw  tracks  made  by  dece- 
dent where  he  made  a  step  or  two  to  the  end  of 
a  tie,  and  then  across  the  rail  towards  the  center 
of  the  track,  where  he  was  struck.  It  was 
shown  that  there  was  a  variety  of  tracks  in  the 
pathway,  and  there  was  no  showine  as  to  any 
distinction  between  tracks  made  by  deceased  and 


the  tracks  of  other  people.  nel4,  that  the  ad- 
mission of  the  evidence  as  to  the  tracks  of 
deceased  was  harmless  error,  for  the  facts  upon 
which  the  opinion  was  formed  were  riven,  and 
the  jury  could  not  have  been  misled  it  the  facts 
testified  to  did  not  justify  such  an  opinion  ;  and  . 
it  was  also  rendered  harmless  by  the  reception 
of  similar  evidence,  unobjected  to,  from  other 
witnesses. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  (|  4153-4160,  4166;  Dec. 
Dig.  {  1050.*] 

3.  New  Tbial  (|  151*)  —  Gbodnds  —  Sufti- 
ciENCY— Newly  Discovebed  Evidence. 

■  It  is  not  error  to  refuse  a  new  trial  for 
newly  discovered  evidence,  where  the  motion  is 
based  on  the  afGdavit  of  a  person  who  gives  a 
counter  affidavit  which  so  qualifies  the  original 
affidavit  as  to  leave  it  of  no  probable  importance, 
and  the  excuse  for  not  having  'discovered  the 
evidence  sooner  was  incredible  and  negatived  by 
other  testimony. 

[Ed.  Note.— For  other  cases,  see  New  Trial, 
Cent  Dig.  i  311 ;   Dec.  Dig.  {  151.*] 

4.  New  Tbial  (§  150*)  —  Grounds  —  Newlt 
Discovered  Evidence— Diligence. 

After  judgment  for  defendant  in  an  action 
for  causing  the  death  of  plaintiffs'  drcedent 
while  he  was  walking  on  defendant's  track,  a 
motion  for  new  trial  was  based  on  newly  dis- 
covered evidence  of  a  witness,  who  was  defend- 
ant's foreman  at  a  station  near  the  place  of  the 
accident.  The  motion  stated  that  the  witness 
"is  not  now  in  the  employ  of  defendant,  and 
that  plaintiffs  did  not  locate  his  present  where- 
abouts, until  the  day  before  the  trial,  and  as 
soon  as  he  was  located  plaintiffs  used  every 
means  in  their  power  to  secure  his  attendance 
as  a  witness,  but  failed."  The  affidavit  of  the 
proposed  witness  was  Introduced,  showia^  that 
the  witness  had  seen  footprints  at  the  stde  of 
defendant's  track,  and  that  he  also  saw  the  print 
of  a  foot  on  the  end  of  a  tie,  and  that  he  took 
oat  his  knife  and  cut  the  size  and  shape  of  the 
shoe  in  the  tie ;  and  the  motion  stated  that  since 
securing  this  affidavit  plaintiffs  have  caused 
shoes  to  be  fitted  to  said  impression,  and  that  it 
did  not  correspond  with  the  shoe  worn  by  dece- 
dent. Beld,  that  it  was  not  error  to  refuse  a 
new  trial,  as  the  motion  did  not  state  that  plain- 
tiffs did  not  know  of  the  testimony  which  this 
witness  would  give  or  how  long  the  witness  re- 
mained in  defendant's  employ,  neither  did  it 
show  what  dili^nce  was  used  to  ascertain  who 
made  the  cut  m  the  tie. 

[Ed.  Note.— For  other  cases,  see  New  Trial, 
Cent  Dig.  f  810 ;   Dec  Dig.  {  150.*] 

5.  New  Tbial  (S  108*)  —  Qeounds  —  Newlt 
Discovered  Testimony. 

It  is  not  error  to  refuse  a  motion  for  a 
new  trial  on  the  ground  of  nearly  discovered 
evidence,  where  the  evidence  of  the  witness  is 
not  as  to  a  matter  within  his  exclusive  knowl- 
edge, but  is  related  to  facts  which  numerous 
persons  familiar  with  the  conditions  that  ex- 
isted at  the  time  and  place  could  have  testi- 
fied to. 

[E^d.  Note.— For  other  cases,  see  New  Trial, 
Dec.  Dig.  I  108.*] 

6.  New  Tbial  (f  102*)— Newly  Discovered 
Evidence  —  Excuse  fob  Not  Discoverino 
Witness. 

A  motion  for  a  new  trial  on  the  ground  of 
newly  discovered  evidence  is  properly  overruled, 
where  no  excuse  for  not  knowing  of  the  witness 
sooner  is  shown. 

[Ed.  Note.— For  other  cases,  see  New  Trial, 
Cent  Dig.  i  214;   Dec.  Dig.  {  102.*] 

7.  New  Trial  (§  97*)— Grounds— Surprise- 
Evidence  OF  Opposite  Party. 

It  is  not  a  ground  for  a  new  trial  of  an 
action  for  causing  the  death  of  plaintiffs'  dece- 


•For  otber  eaaas  sm  same  topic  and  lactton  NUMBER  la  Dec.  A  Am.  Dies.  1907  to  daU,  A  Reportar  Indexes 
t  Writ  of  error  denied  by  Supreme  Court  Hay  M,  1909. 
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between  the  rails  when  the  train  was  so  close 
to  him  that  it  was  impossible  to  stop  it,  as  it 
was  apparent  from  the  issue  that  defendant 
would  seelt  to  show  by  the  absence  of  footprints 
between  the  track*  that  decedent  had  not  walked 
along  the  track  as  plaintiffs  alleeed,  and  plain- 
tiffs did  not  ask  to  withdraw  their  announce- 
ment of  ready  for  trial  and  ask  for  a  continu- 
ance in  order  to  enable  them  to  OTeroome  the 
surprise. 

[Ed.  Note.— For  other  cases,  see  New  Trial, 
Cent.  Dig.  i  198 ;  Dec.  Dig.  i  97.  *J 

Appeal  froin  District  Court,  HouBton 
County;   Ben  H.  Gardner,  Judge. 

Action  by  Mrs.  Lucy  Bond  and  othera 
against  the  Intematloual  &  Great  Nortbem 
Railroad  Company.  Judgment  for  defend- 
ant, and  plaintiffs  appeal.    Affirmed. 

Hayne  Nelms  and  Nnnn  &  Nunn,  for  ap- 
pellants.   King  &  Morris,  for  appellee. 

JAMES,  C  J.  Appellants  were  the  widow 
and  children  of  B.  B.  Bond,  and  sued  for 
damages  resulting  from  the  striking  and 
killing  of  Mr.  Bond  by  one  of  defendant's 
engines,  while  he  was  walking  (as  the  peti- 
tion alleges)  on  the  track  between  the  rails 
going  from  the  town  of  Loveiady  to  a  saw- 
mill where  be  was  employed.  If  necessary, 
In  the  course  of  this  opinion,  we  shall  state 
more  of  the  petition.  Besides  a  general  de- 
nial, defendant  alleged  that  the  accident 
was  caused  by  the  negligence  of  deceased  In 
stepping  upon  the  track  In  front  °of  the  mov- 
ing train,  and  so  dose  thereto  that  It  was 
Impossible  to  escape  striking  him.  This 
seems  to  be  a  sufficient  statement  from  the 
answer,  lliere  was  a  verdict  for  the  de- 
fendant 

The  first  assignment  Is  that  the  great  pre- 
ponderance of  the  evidence  showed  that 
Bond  was  walking  in  the  middle  of  the 
track  for  a  long  distance  in  plain  and  open 
view  of  the  engineer  and  other  operatives 
on  the  train;  that  the  stock  or  danger  alarm 
was  sounded  two  or  three  hundred  yards 
before  he  was  struck;  that  the  engineer  ad- 
mits that  be  saw  him  at  a  distance  of  some 
250  yards  (though  he  said  he  was  not  on  the 
track) ;  that  there  was  no  sign  or  indication 
on  his  imrt  that  he  heard  the  signals  and 
would  leave  the  track;  and  that  those  on  the 
train  had  the  means  at  hand  and  could  have 
slowed  down  and  avoided  tbe  injury  without 
endangering  the  train.  That  there  was  tes- 
timony which  would  have  supported  the  above 
Is  not  disputed,  but  we  cannot  agree  with  ap- 
pellants that  the  evidence  did  not  properly  ad- 
mit of  the  Jury  finding  the  contrary,  and  find- 
ing that  deceased  was  at  no  time  Inside  the 
track,  but  was  walking  hi  a  path  which  ran 
along  the  west  side  of  tbe  track,  and  out  of 


enberg.  This  witness  testified  that  be  no- 
ticed a  man  (who  proved  to  be  Bond)  walk- 
ing on  the  left  side  of  the  track,  in  a  path, 
about  290  yards  ahead  of  him;  that  if  be 
had  continued  walking  where  he  was  be 
would  have  been  In  no  danger;  that  the  en- 
gine was  running  16  or  18  miles  an  hour, 
and  came  right  close  to  him  before  he  steft- 
ped  upon  the  track;  that  witness  did  not 
know  he  was  going  to  step  on  the  tra(^  un- 
til he  did  so.  The  witness  proceeded:  "As 
soon  as  tbe  train  stopped  I  left  the  engine 
in  charge  of  the  fireman,  and  went  back  to 
where  the  man  was  lying.  He  lived  only  a 
few  minutes.  I  saw  his  tracks  where  be 
made  a  step  or  two  to  the  end  of  the  tie, 
and  then  across  tbe  rail  towards  the  center 
of  the  track,  where  be  was  struck."  Coun- 
sel saved  a  bill  of  exceptions  to  tbe  laait 
statement,  Isecause  "it  is  tbe  opinion  of  tbe 
witness  abont  a  matter  of  which  he  has  not 
shown  that  he  has  any  knowledge.  He  does 
not  show  that  be  knew  the  foolprints  of 
Mr.  Bond.  A  further  objection  is  that  it  la 
not  in  response  to  tbe  interrogatory,  is  Ir- 
relevant and  incompetent" 

The  third  assignment  complains  of  like 
testimony  of  the  head  brakeman,  Furgnson, 
who  was  in  the  engine  cab.  This  witness  tes- 
tified substantially  as  did  the  engineer,  and 
the  portion  of  his  evidence  assigned  as  error, 
and  for  the  same  reasons,  is  the  following: 
"The  engine  slowed  on  down,  and  when  It 
got  slow  enough  I  Jumped  off  tbe  engine  on 
tbe  left-band  side  and  ran  back  to  where 
the  man  was  lying.  He  did  not  live  but  a 
few  nloments  after  I  got  to  him.  I  saw  tbe 
footprints  he  made  along  tbe  side  of  tbe 
track,  and  then  one  or  two  on  tbe  ends  of 
the  ties,  and  a  step  or  two  inside  of  tbe  rail 
just  before  he  was  hit  by  tbe  engine."  Tbe 
brief  does  not  appear  to  deal  with  tbe  objec- 
tion that  the  above  testimony  was  not  re- 
sponsive to  the  interrogatory.  And  it  does 
not  appear  that  any  such  objection,  which 
was  to  depositions,  was  made  at  tbe  proper 
time.  These  witnesses  say  they  saw  Bond 
walking  in  this  pathway,  and  saw  bim 
step  from  it  upon  tbe  track  Just  before  he 
was  struck.  They  saw  tracks  in  the  path- 
way (which  all  tbe  evidence  shows  were  the 
tracks  of  one  person),  and  saw  that  tbey 
led  up  to  tbe  track  as  far  as  tbe  point  where 
be  was  struck.  The  objection  is  that  tbey 
referred  to  these  tracks  as  being  Bond's. 

We  recognize  that  a  nonexpert  witness 
ought  to  state  facts,  and  leave  all  conclu- 
sions or  Inferences  to  tbe  Jury,  where  tbe 
jury  are  as  capable  of  forming  a  conclusion 
as  the  witness.     But  where  a  conclusion  is 


*Par  other  cases  see  same  topic  and  section  NUUBER  In  Deo.  *  Am.  Diss-  IMT  to  data,  *  lUportar  Indexes 


rar  in  tniB  airecnon.  aj.  v.  wamer,  4Z  xex. 
Civ.  App.  286,  93  S.  W.  489,  and  cases  there 
cited.  Here  was  no  question  as  to  there 
being  a  variety  of  trades  in  the  pathway, 
and  the  testimony  of  these  witnesses  cannot 
be  said  to  Involve  a  question  of  distinction 
between  Bond's  -  tracks  and  the  tracks  of 
others.  It  must  have  been  plain  to  the  Jury 
that  their  reference  to  this  line  of  tracks  as 
Bond's  was  based  -  upon  facts  testified  to 
by  them,  viz.,  that  they  saw  him  in  the  act 
of  walking  along  there,  saw  him  step  up, 
and  the  tracks,  where  they  went  and  where 
they  terminated,  corresponded  with  what 
bad  seen,  and  not  upon  any  knowledge  of 
his  footprints.  Their  conclusion  was  not 
any  stronger  than  the  facts  they  testlfled  to, 
and  depended  upon  the  existence  of  the 
facts.  It  Is  inconceivable,  under  these  cir- 
cumstances! that  the  jury  would  have  adopt- 
ed the  conclusion,  unless  they  found  as  true 
the  facts  testified  to  by  these  witnesses. 
The  main  issue  was  whether  Bond  was 
walking  in  the  path  between  the  rails,  or 
In  the  path  alongside  the  track.  If  the  Ju- 
ry believed  the  testimony  which  went  to 
show  that  be  was  walking  Inside  the  rails, 
the  conclusion  in  question  would  necessarily 
have  had  no  efTect.  If  they  did  not  find 
this,  and  found  that  he  was  walking  in  the 
pathway,  then  the  verdict  was  necessarily 
right.  More  especially  do  we  think  the  tes- 
timony ought  not  to  cause  a  reversal  of  the 
Judgment,  when  other  witnesses  no  better 
qualified  to  speak  of  the  tracks  as  those  of 
Bond  were  allowed,  without  objection,  to  re- 
fer to  them  as  his.  San  Antonio  v.  Potter, 
SI  Tex.  Civ.  App.  263,  71  S.  W.  765:  By.  v. 
Baumgarten,  31  Tex.  Civ.  App.  253,  72  S. 
"W.  7a 

The  sixth  and  subsequent  assignments 
complain  of  the  refusal  to  grant  a  new  tri- 
al for  newly  discovered  evidence.  To  the 
motion  an  affidavit  of  Ellis  was  attached, 
whose  testimony  was  claimed  to  be  newly 
discovered.  He,  however,  gave  appellee  a 
counter  affidavit  which  so  qualified  the  first 
as  to  leave  it  of  no  probable  importance  on 
another  trial,  when  taken  with  the  fact  that 
practically  all  the  witnesses  on  the  trial 
testified  that  the  accident  happened  soon 
after  a  rain.  The  court  had  the  right  to 
conclude  that  the  testimony  of  the  proposed 
new  witness  would  not  have  affected  the 
result.  Furthermore,  the  excuse  given  for 
not  sooner  having  discovered  the  fact  that 
EUlis  was  at  the  place  immediately  after  the 
accident  occurred,  and  what  his  testimony 
would  consist  of  and  Its  importance  to  the 
Issue,  was  Incredible,  and  also  was  negativ- 
ed by  certain  testimony  that  appears  in  the 
statement  of  facts. 

Another  newly  discovered  witness  was  J. 


tne  Lioveiaay  station  wnen  tnis  acciaeni  oc- 
curred. It  does  not  state  that  plaintiffs  did 
not  know  of  bis  testimony.  What  It  states  is 
that  Norton  "Is  not  now  in  the  employ  of 
defendant,  and  that  plaintiffs  did  not  locate 
his  present  whereabouts  until  the  day  before 
the  trial,  and  as  soon  as  he  was  located 
plaintiffs  used  every  means  within  their 
power  to  secure  his  attendance  as  a  witness, 
but  failed."  The  motion  fails  to  show  how 
long  Norton  remained  at  Lovelady  in  de- 
fendant's employ,  and  fails  to  show  that 
plaintiffs  did  not  know  of  his  testimony  all 
along.  His  deposition  might  have  been  se- 
cured. In  addition  to  this,  they  admitted 
they  knew  of  his  Importance  as  a  witness 
some  time  before  the  trial,  and  located  him 
the  day  before  the  trial,  and  yet  were  con- 
tent to  go  to  trial  without  any  further  effort, 
by  postponement,  to  secure  his   testimony. 

There  Is  another  effort  in  the  motion  to 
obtain  a  new  trial  for  the  testimony  of  Mr. 
Norton,  and  this  Is  the  subject  of  the  ninth 
assignment.  It  was  set  forth  by  the  affidavit 
of  Norton  that  he  had  seen  the  foot  tracks 
on  the  west  side  of  the  tracks  where  some 
one  had  been  walking;  the  tracks  were 
made  on  the  sand,  which  was  slightly  damp 
on  top  from  a  slight  shower,  and  at  each 
step  the  sand  was  picked  up ;  that  be  saw 
the  print  of  a  foot  on  the  end  of  a  tie,  leav- 
ing fresh  sand  around  the  shoe,  and  that  he 
took  out  his  knife  and  cut  the  size  and  shape 
of  the  shoe  in  the  tie.  The  motion  states 
that  since  securing  this  affidavit  plaintiffs 
have  caused  shoes  to  be  fitted  to  said  im- 
pression, and  that  it  does  not  correspond 
with  sncb  a  shoe  as  Bond  wore.  A  sufficient 
reason  for  overruling  this  ground  of  the  mo- 
tion is  the  fact  that  it  does  not  show  what 
diligence  was  used  to  ascertain  who  made 
the  cut  In  the  tie.  The  motion  states  "that 
up  to  the  time  of  securing  the  affidavit  of 
J.  W.  Norton  the  plaintiffs  could  not  find  out 
or  discover  who  made  or  cut  the  track  In 
the  tie,  though  they  exercised  diligence  to 
do  so."  What  was  done  in  the  exercise  of 
diligence  to  find  it  out  was  not  stated.  In 
order  that  the  court  might  consider  whether 
or  not  It  was  sufficient.  We  need  not  men- 
tion In  this  connection  a  counter  affidavit 
which  went  to  show  that  Norton  did  not 
make  the  cut  In  the  tie  until  after  the  foot- 
print had  been  obliterated.  As  has  been 
stated,  Norton  was  the  section  foreman  at 
Lovelady,  and  it  is  hardly  credible  that  any 
real  and  sustained  search  for  the  person  who 
had  cut  the  Impression  would  have  been  con- 
ducted without  inquiry  of  the  foreman,  who 
was  Norton  himself. 

The  eighth  assignment  deals  with  newly 
discovered  testimony  of  J.  M.  May.  If  the 
motion  shows  any  diligence  in  this  matter, 
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or  any  excuse  for  not  sooner  dlscoyering 
this  witness  and  his  testimony,  we  fall  to 
find  It  In  rlew  of  the  probability  that  If 
any  examination  Into  the  case  was  made  In 
the  neighborhood  as  appears  was  made  by 
plalAtlffs  at  or  about  the  time  any  reason- 
ably careful  Investigation  would  have  re- 
vealed this  witness  and  his  testimony,  appel- 
lants, perhaps,  did  not  undertake  to  state 
the  diligence  and  what  It  consisted  of.  Be- 
sides, the  subject-matter  of  the  proposed 
testimony  of  May  was  something  not  with- 
in his  exclusive  knowledge,  but  consisted  of 
facts,  which,  if  true,  anybody  familiar  with 
conditions  that  existed  at  the  time  and  place 
— and  such  persons  appeared  to  be  numerous 
—could  have  testified  to. 

The  tenth  assignment,  which  relates  to 
Ed.  Halsell,  another  newly  discovered  wit- 
ness. Is  overruled,  as  the  motion  falls  to 
show  excuse  for  not  knowing  of  the  witness 
sooner.  The  same  is  true  of  the  witnesses 
Cochrane  and  Turner,  mentioned  in  the 
eleventh. 

The  twelfth  is  also  overruled.  It  was  set 
up  In  the  motion  for  new  trial,  as  one  of  the 
grounds,  that  plaintiffs  had  no  notice  that 
defendant  would  attempt  to  prove  that  there 
were  no  footprints  on  the  pathway  between 
the  rails  until  testimony  was  adduced  upon 
the  trial ;  on  the  contrary,  defendant's  testi- 
mony by  depositions  was  silent  about  the 
central  pathway,  and  only  referred  to  foot- 
prints on  the  west  side  of  the  track,  and, 
from  the  fact  that  hundreds  of  pedestrians 
daily  walked  up  and  down  said  central  path- 
way, plalntiCFs  were  led  to  believe  that  no 
attempt  would  be  made  to  prove  that  there 
were  no  tracks  there;  that  after  discovering 
the  trend  of  such  testimony  plaintiffs  ques- 
tioned witnesses  present,  and  made  very 
reasonable  and  diligent  attempt  to  find  wit- 
nesses who  knew  about  the  hard  track 
pavement  Inside  the  rails,  and  that  on  that 
account  a  pedestrian  would  not  make  a  track 
there.  The  petition  alleged  that  deceased 
was,  and  had  been  for  a  long  distance,  walk- 
ing on  the  path  Inside  the  rails.  Defendant 
denied  this,  and  alleged  that  he  stepped 
upon  the  track  before  the  engine.  This 
formed  the  issue.  In  the  preparation  of 
plaintiCts'  case  for  trial  It  seems  to  us  that 
any  one  would  realize  the  Importance  of 
thoroughly  Investigating  the  matter  of  foot- 
prints. Plaintiffs  admit  that  they  knew  de- 
fendant would  seek  to  show  tracks  in  the 
sidepath.  It  should  naturally  have  occurred 
to  plaintiffs  the  importance  of  showing  bis 
footprints,  or  the  absence  thereof,  along  the 
center  of  the  track,  and  if  none  could  have 
been  made  there  by  him,  on  account  of  the 
nature  of  the  ground,  to  show  such  fact 
We  cannot  understand  how  plaintiffs  could 
reasonably  have  been  led  by  defendant  to 
rest  assured  that  defendant  would  go  no 


further  with  Its  proof  than  to  show  foot- 
steps outside  of  the  track,  and  to  consider 
the  question  of  tracks  Inside  the  rails  as 
unimportant. 

The  true  nature  of  this  ground  for  a  new 
trial  is  surprise.  If  we  should  call  the  intro- 
duction of  testimony  pertinent  to  the  issue 
a  proper  subject  of  surprise  to  plaintiffs, 
then,  before  plaintiffs  would  be  allowed  a 
new  -trial  upon  that  ground,  it  was  necessary 
that  they  should  have  asked  to  be  allowed 
to  withdraw  their  announcement  of  ready 
to  continue,  or  postpone  the  trial  In  order  to 
enable  them  to  properly  overcome  the  sur- 
prise. Instead  of  pursuing  this  course,  they 
were  satisfied  with  what  they  had  conven- 
iently at  hand  to  go  on  with  the  trial  and 
take  their  chances  on  a  favorable  verdict 
notwithstanding  the  ground  did  not  entitle 
them  to  a  new  triaL  De  Hoyos  v.  Ry.  Co. 
(Tex.  Civ.  App.)  115  S.  W.  75. 

.Judgment  afilrmed. 


COLVILLE  et  al.  v.  COLVILLE  et  aL 

(Court  of  Civil  Appeals  of  Texas.     April  24, 
1909.) 

1.  ACKNOWLXOOMENT    (8     6*)   —  DEFKCTIVELT 

Acknowledged    Instbuicent— Admissibil- 

ITT   IN   Evidence. 

A  deed  by  husband  and  wife,  sufficiently 
acknowledged  as  to  the  husband,  but  defectively 
acknowledged  as  to  the  wife,  u  admissible  in 
the  absence  of  any  issue  that  the  land  was  the 
separate  property  of  the  wife  or  the  homestead. 

[Ed.    Note.— For    other    cases,   see   Acknowl- 
edgment, Cent.  Dig.  H  51,  53 ;   Dec.  Dig.  (f  6.*] 

2.  EsTOPPEi.  (8  29*)— Bt  Rxcitau  in  Deed- 
Persons  Estopped. 

Where  both  parties  claimed  land  through 
a  third  person,  the  deed  to  the  third  person  was 
a  muniment  of  title  under  which  both  parties 
claimed,  and  the  recitals  in  the  deed  were  bind- 
ing on  both  parties. 

[£<d.    Note.— For   other   cases,   see   Elatoppel, 
Cent  Dig.  H  69,  74 ;    Dec.  Dig.  {  29.»] 

3.  Trial  ({  203*)  —  Sxtbhission  of  Issues  — 
SumciENCY. 

Where  the  court  submitted  all  of  the  issues 
which  related  to  the  disputed  questions  of  fact, 
and  which  were  necessary  to  the  determination 
of  the  case,  it  was  not  error  to  refuse  to  submit 
issues  requested  by  the  parties. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  {  478;   Dec  Dig.  {  203.*] 

4.  Husband  and  Wife  ({  274*)— Comuuritt 
Property. 

A  purchaser  of  150  acres  agreed  that  his 
married  son  should  have  58V^  acres  thereof  if 
he  paid  a  specified  part  of  the  price.  The  son 
took  possession  in  1876,  and  made  improve- 
ments. His  wife  died  in  1879,  after  he  had 
paid  all  but  a  small  balance  of  the  price. 
Thereafter  the  father  and  his  wife,  in  consider- 
ation of  the  agreement  with  the  son  and  the 
payment  of  the  balance  of  the  price,  conveyed 
the  58^^  acres  to  the  son ;  the  acknowledg- 
ment of.  the  deed,  while  suflScient  as  to  the 
father,  being  defective  as  to  the  wife.  There- 
after the  father  procured  a  deed  to  the  entire 
tract  from  bis  grantor  and  subsequently  exe- 
cuted a  deed  of  u8^  acres  to  his  son,  to  cor- 
rect the  defects  in  the  former  deed.    Held,  that 
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a  child   of  the  deceaaed  wife  of  the  son  in- 
herited an  nndivided  half  of  the  58^  acres. 

[Ed.  Note. — For  other  cases,  see  Husband 
and    Wife,   Cent   Dig.    {   1026;     Dec.    Dig.    { 

5.  Appkax.  and  Ebbob  (8  547*)— NECESSrtr  of 
bllx.  of  ezceptionb  ob  statement— new 
Tbiai/— Newly   Discovebed    Bvidencb. 
A  party  moving  for  new  trial  on  the  ground 
of  newly  discovered  evidence  as  shown  by  affi- 
davits must  show  by  bill  of  exceptions  or  state- 
ment of  facts  that  the  affidavits  were  brought 
to  the  attention  of  the  court,  or  the  ruling  on 
the  motion  is  not  reviewable. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  I  2427;    Dec.  Dig.  i  547.»] 

Appeal  from  District  Court,  Hill  County; 
W.  C.  Wear,  Judge. 

Action  by  O.  A.  Colville  and  others  against 
3.  W.  Colville  and  another.  From  a  Judg- 
ment for  defendants,  plaintiffs  appeal.  Af- 
firmed. 

Vaughan  &  Hart  and  J.  B.  Ouinn,  for  ap- 
pellants.   Morrow  &  Smithdeal,  for  appellees. 

BOOKHOUT,  J.  Appellants,  as  plaintiffs 
below,  brought  suit  against  appellees  to  re- 
cover $1,901.26,  being  one-half  of  the  net 
proceeds  arising  from  the  sale  of  58^  acres 
of  land  out  of  the  Leon  county  school  land 
In  Hill  county,  Tex.;  the  petition  alleging, 
in  part,  the  following:  "That  heretofore, 
to  wit,  on  the  14tb  day  of  September,  1907, 
J.  A.  Colville  and  wife,  Nettie  Colville,  O. 
A.  Colville  and  wife.  Pearl  Colville,  J.  W. 
Colville  and  wife,  Leta  Colville,  Mrs.  Donie 
Jobe  and  husband,  W.  B.  Jobe,  made,  exe- 
cuted, and  delivered  their  certain  warranty 
deed  conveying  to  one  D.  C.  Hammer  a  tract 
of  land  containing  58%  acres  out  of  the  Leon 
county  school  land  in  Hill  county,  Tex. 
Tbat  said  D.  C.  Hammer,  in  consideration 
for  the  conveyance  to  him  of  said  581^  acres 
of  land,  paid  the  sum  of  $3,875.62^^.  That 
out  of  said  sum  $73.12*^  was  paid  to  real 
estate  agents,  Turk  &  Smoot,  as  their  com- 
mission for  making  the  sale  of  said  lands, 
leaving  $3,802.50,  of  which  sum  the  said  3. 
A.  Colville  was  entitled  to  and  did  receive 
one-half  thereof,  viz.,  $1,901.25;  the  remain- 
der, to  wit,  $1,901.25,  being  by  agreement 
between  plaintlfts  and  defendant  J.  W.  Col- 
vllle  left  on  deposit  with  the  Citizens'  Na- 
tional Bank  of  Hillshoro,  Tex.,  to  be  held  by 
said  bank  until  plaintiffs  and  said  defend- 
ant, J.  "W.  Colville,  should  determine  their 
respective  rights  and  interests  in  and  to 
said  sum  'of  money,'  or  until  their  rights 
should  be  determined  by  proceedings  insti- 
tuted for  that  purpose  in  a  court  of  compe- 
tent Jurisdiction."  J.  W.  ColvUle  and  the 
bank  answered  by  general  exception,  general 
denial,  and  special  plea,  claiming:  Tbat 
said  tract  of  land  was  acquired  by  J.  A. 
Colville  and  M.  D.  Colville  through  deed 
executed  by  O.  S.  Dickerson  to  M.  D.  Col- 
ville, conveying  150  acres  of  land  out  of  the 
Leon  county  school  land ;   the  said  J.  A.  Col- 


vUle, by  agreement,  to  have  one-third  there- 
of.   That  said  land  was  so  acquired  during 

the  lifetime  of •  Colville,  the  wife  of 

J.  A.  Colville,  who  was  the  mother  of  ap- 
pellee, J.  W.  Colville,  and  that  he  was  the 

only  child  surviving  the  said ColvUle, 

and  as  such  Inherited  an  undivided  one-half 
of  said  property,  and  was  therefore  entitled 
to  said  sum  of  money,  to  wit,  $1,901.25, 
herein  sued  for  by  appeUants.  In  other 
words,  the  appeUants  sought  to  recover 
against  appeUees  the  sum  of  $1,901.25,  one- 
half  the  proceeds  of  the  sale  of  a  tract  of 
58^  acres  of  land.  A  half  interest  in  the 
tract  of  land  was  owned  by  J.  A.  ColvUle, 
and  the  appellants  and  the  appellees  are  the 
chUdren  of  the  said  3.  A.  ColvUle  by  differ- 
ent wives ;  the  controversy  arising  over  the 
contention  of  appeUants  that  the  68^acre 
tract  of  land  was  the  community  property  of 
their  mother  and  J.  A.  ColvUle,  and  the  ap- 
pellee J.  W.  Colville  contending  that  the 
tract  of  land  was  the  community  property  of 
J.  A.  Colville  and  the  mother  of  appellee. 
The  case  was  submitted  to  the  Jury  on 
special  Issues,  upon  which  the  court  render- 
ed a  Judgment  in  favor  of  the  appellee,  from 
which  the  appellants  appeal. 

We  find  the  facts  as  follows:  J.  A.  Col- 
vUle was  first  married  in  1874.  During  that 
marriage  one  child  was  born,  namely,  the 
appeUee  J.  W.  Colville.  The  first  wife  died 
in  the  latter  part  of  the  year  1879.  J.  A.  Col- 
vUle married  again  in  the  spring  of  1881. 
The  appellants  were  the  children  of  the  sec- 
ond wife.  The  second  wife  died  in  1886  or 
1887.  The  tract  of  land  in  controversy  was 
patented  to  Leon  county  in  1859.  The  58%- 
acre  tract  of  land  was  a  part  of  a  150-acre 
tract  of  land,  and  the  last-named  land  was 
conveyed  to  M.  D.  ColviUe  on  the  7th  day  of 
October,  1876,  by  G.  S.  Dickerson.  The  con- 
sideration for  the  deed  from  Dickerson  to 
M.  D.  ColvUle  is  stated  to  be  $150  cash,  and 
the  assumption  of  10  notes,  given  by  Dicker- 
son  to  Leon  county,  dated  the  24th  day  of 
November,  1874;  9  of  the  notes  being  for 
$63.00  and  one  for  $31.80.  Dickerson  had 
received  a  deed  from  Leon  county,  which 
was  lost.  At  the  time  the  land  was  convey- 
ed by  Dickerson  to  M.  D.  Colville,  there  were 
some  little  Improvements  on  a  part  of  the 
land.  J.  A.  ColviUe  was  the  son  of  M.  D. 
ColvUle.  After  M.  D.  ColvUle  had  agreed  to 
buy  the  150-acre  tract  of  land  from  Dicker- 
son,  he  (M.  D.  Colville)  and  J.  A.  Colville 
made  an  agreement  by  which  J.  A.  ColvUle 
was  to  have  a  third  of  the  land  and  pay  a 
third  of  the  purchase  money.  After  this 
agn^eement  was  mhde,  M.  D.  ColvUle  got  the 
deed  from  Dickerson  to  the  150-acre  tract 
and  paid  the  $150  cash  consideration.  He 
(M.  D.  ColvUle)  and  J.  A.  ColvUle  immediate- 
ly took  possession  of  separate  portions  of  the 
land;    M.   D.  Colville  taking  the  improved 
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and  continued  In  possession  of  it  tip  to  short- 
ly before  the  time  the  suit  was  filed.  After 
the  land  was  divided  between  them,  and 
after  the  land  was  deeded  by  O.  S.  Dicker- 
son  to  M.  D.  Colvllle,  and  while  J.  A.  Colvllle 
was  In  possession  of  the  58^acre  tract, 
J.  A.  Colvllle  paid  his  pro  rata  part  of  the 
purchase  money  due  to  Leon  county,  and 
had  completed  the  payment  of  It,  except 
the  sum  of  $70,  at  the  time  of  the  death  of 
his  first  wife.  In  1880  M.  D.  Ck>lTllIe  and 
M.  O.  Ck>Iyllle,  his  wife,  made  a  deed  to  J.  A. 
Colvllle  conveying  the  58i^acre  tract  of  land 
In  controversy.  The  acknowledgment  to 
this  deed  is  statutory  so  far  as  M.  D.  Colvllle 
is  concerned,  but  defective  as  to  his  wife. 
It  was  never  recorded,  but  its  execution 
proved.  The  consideration  for  the  deed  of 
December,  1880,  was  to  carry  out  the  agree- 
ment which  M.  D.  Colvllle  had  made  with 
J.  A.  CoIvlUe  with  reference  to  the  68%-acre 
tract  of  land  which  J.  A.  Colvllle  had  taken 
possession  of  at  the  time  of  the  purchase 
from  Dlckerson,  and  upon  which  he  had 
made  the  Improvements  and  payments  here- 
inabove stated;  J.  A.  Colvllle  having  at  that 
time,  which  was  before  his  second  marriage, 
fully  paid  for  the  58%-acre  tract  of  land. 
In  1889  M.  D.  Colvllle,  having  no  deed  from 
Leon  county,  the  deed  to  Dlckerson  being 
lost,  procured  a  deed  to  the  150-acre  tract  of 
land  and  readjusted  the  unpaid  payments. 
In  1885  M.  D.  Colvllle  made  a  deed  to  the 
58%-acre  tract  of  land  to  J.  A.  Colvllle.  The 
purpose  and  consideration  for  the  deed  of 
1885  was  to  correct  the  defects  in  the  deed 
previously  made  in  1880. 

Error  Is  assigned  to  the  court's  action  in 
admitting  in  evidence,  over  apimllants'  ex- 
ceptions, the  deed  from  M.  D.  Colvllle  and 
M.  C.  Colvllle,  his  wife,  to  J.  A.  Colvllle, 
dated  December  27,  1880,  conveying  58% 
acres  of  land.  The  exceptions  related  to  the 
acknowledgments  of  the  grantors  to  the 
deed.  The  certificate  of  acknowledgment  as 
to  the  wife  was  defective.  The  acknowledg- 
ment of  M.  D.  Colvllle  was  sufficient  There 
being  no  issue  that  the  property  was  the 
separate  property  of  M.  C.  Colvllle,' the  wife, 
or  that  the  same  was  their  homestead,  it 
was  not  error  to  admit  it  in  evidence.  J.  A. 
Colvllle  took  possession  of  the  58^4  acres 
under  a  claim  of  right  in  1876,  made  valu- 
able improvements  thereon,  and  paid  the  en- 
tire purchase  money  prior  to  his  marriage 
with  the  mother  of  appellants. 

Again,  it  is  contended,  in  the  second  as- 
signment of  error,  that  the  court  erred  In 
overruling  plaintiffs'  objection  to  the  follow- 
ing portion  of  the  deed  of  date  October  7, 
1876,  executed  by  6.  S.  Dlckerson  to  M.  D. 
Colvllle,  conveying  by  field  notes  150  acres 


to  me,  dated  24th  day  of  November,  1875, 
which  deed  is  here  delivered  and  made  a 
part  hereof."  It  is  Insisted  that  these  re- 
citals are  not  binding  on  parties  who  do  not 
claim  under  the  deed.  There  was  no  error 
in  permitting  these  recitals  to  be  read  in 
evidence.  It  appeared  that  both  the  appel- 
lants and  appellee  claimed  title  through  M. 
D.  Colvllle,  and  that  M.  D.  Colvllle  claimed 
title  through  O.  S.  Dlckerson,  and  that  the 
deed  from  G.  S.  Dlckerson  to  M.  D.  Colvllle 
was  a  muniment  of  title  under  which  both 
parties  claimed.  Hence  the  recitals  therein 
were  binding  alike  upon  the  appellants  and 
the  appellee. 

Error  is  assigned  to  the  court's  failure  to 
submit  to  the  Jury  certain  special  Issues,  re- 
quested by  plaintiffs,  as  follows:    In  making 
contract  with  O.   S.  Dlckerson  for  the  150 
acres  of  land,  did  M.  D.  Colvllle  act  for  him- 
self, or  did  he  act  for  himself  and  son,  Jo- 
seph A.  Colvllle,  under  a  prior  agreement 
made  with  said  Joseph  A.  Colvllle?    If,  in 
answer  to  the  preceding  special  issue,  the 
Jury  should  find  that  M.  D.  Colvllle  in  mak- 
ing trade  with  O.  S.  Dlckerson  for  the  150 
acres  of  land  he  acted  for  himself,  there- 
after did  the  said  M.  D.  Colvllle  and  Joseph 
A.  Colvllle  make  and  enter  into  an  agree- 
ment   concerning    said    150    acres    of    land, 
whereby  said  Joseph  A.  Colvllle  was  to  ac- 
cept any  portion  thereof?    If  so,  when  and 
where  was  such  agreement  made,  and  what 
were  the  terms  thereof,  as  to  how  much  J. 
A.  Colvllle  was  to  pay  for  the  land  he  was 
to  receive,  and  how  and  when  he  was  to 
pay  same?    The  court  having  submitted  all 
of  the  Issues  which  related  to  disputed  ques- 
tions of  fact,  and  which  were  necessary  to 
the  determination  of  the  case^  there  was  no 
error  in  refusing  to  submit  the  issues  re- 
quested by  appellants.     It  was  undisputed 
that  J.   A.  Colvllle  took  possession   of  the 
58%-acre  tract  of  land   during  the   several 
years  before  the  death  of  his  first  wife,  and 
that  be  had  possession  of  it  under  a  con- 
tract with  his  father,   M.  D.  Colvllle,  and 
that  he  made  Improvements  on  it  during  the 
lifetime  of  his  first  wife,  and  paid  substan- 
tially all   the  purchase  money  during  her 
lifetime.     The  court  submitted  to  the  Jury 
the  questions  as  to  when  the  agreement  was 
made,  and  they  found  In  answer  to  the  third 
question  that  it  was  made  before  Dlckerson 
deeded  the  land  to  M.  D.  Colvllle.     There 
was  a  conflict  In  the  evidence  as  to  when 
the  payments  made  by  J.  A.  Colvllle  were 
made.    That  question  was  submitted  to  the 
Jury  in  the  fourth  question,  and  they  found 
that  the  payments  for  the  land   were  all 
made  before  December  27,  1880.    The  court 
in  the  fifth  question  submitted  to  the  jury 
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the  qaestion  as  to  how  much  J.  A.  ColTllle 
paid  to  M.  D.  CoMIle  chi  account  of  the  land 
prior  to  the  death  of  his  first  wife,  and  this 
they  answered  In  the  fifth  answer,  and  the 
sixth  answer  was  to  the  same  effect 

Again,  it  Is  insisted  that  the  court  erred 
In  refusing  to  submit  special  issues  4  and  5, 
requested  by  plaintiffs  as  follows:  What 
amount  of  money,  if  any,  did  the  said  Jo- 
seph A.  COlvllle  pay  to  the  said  M.  D.  Ool- 
ville  on  that  portion  of  the  150-acre  tract  of 
land  east  of  the  ravine,  during  the  life  of 
J.  A.  ColTllIe's  first  wife?  What  amount,  if 
any,  did  he  pay  during  the  period  of  time 
from  the  date  of  his  first  wife's  death  to  his 
second  marriage,  and  what  amount  did  he 
pay  after  his  second  marriage  up  to  the 
date  of  the  death  of  his  second  wife?  What 
amount.  If  any,  did  he  pay  after  the  death 
of  his  second  wife?  Was  there  a  definite 
agreement  as  to  when  M.  D.  ColTille  should 
deed  said  land  to  J.  A.  ColTllle?  If  so,  when 
was  said  deed  to  be  made?  It  is  contended 
that  these  Issues  were  not  embraced  in  the 
issues  submitted  by  the  court  The  special 
Issues  requested,  with  reference  to  whether 
there  was  a  definite  time  when  M.  D.  Col- 
ville  should  deed  the  land  to  J.  A.  Colrllle, 
was  ImmaterlaL  It  was  shown  by  the  un- 
disputed CTidence  that  M.  D.  Colvllle  did 
deed  the  land  to  J.  A.  Colvllle  before  the 
marriage  of  J.  A.  Colvllle  with  the  mother 
of  appellants. 

The  jury  rendered  their  verdict  on  special 
Issues,  and  thereafter  the  plaintiffs  moved 
that  Judgment  be  entered  in  their  favor  on 
their  findings  taken  in  connection  with  the 
issues  as  agreed  upon  by  counsel  for  plain- 
tiffs and  defendants.  The  court  overruled 
the  motion,  and  his  action  In  this  respect 
Is  assigned  as  error.  The  proposition  pre- 
sented is  that  M.  D.  Colvllle  having  entered 
into  an  agreement  to  purchase  the  150  acres 
of  land  from  O.  S.  Dickerson,  acting  for 
himself,  and  not  for  himself  and  his  son 
Joseph  A.  Colvllle,  the  said  M.  D.  Colvllle 
being  a  married  man,  and  not  owning  any 
other  property,  the  tract  of  land  purchased 
by  him  became  his  homestead,  and  the  deed 
executed  by  M.  D.  Colvllle  and  M.  C.  Col- 
vllle to  J.  A.  Colvllle  of  date  December  27, 
J880,  not  being  sufficient. to  convey  title  on 
account  of  the  defective  acknowledgment  of 
M.  C.  Colvllle,  the  deed  executed  by  M.  D. 
Colvllle  and  wife  to  J.  A.  Colvllle  of  date 
November  10,  1885,  for  the  first  time  vested 
title  in  J.  A.  Colvllle  to  the  tract  of  land 
involved  in  this  suit,  and  the  mother  of  ap- 
pellants then  being  his  wife,  the  property 
became  community  property,  and  on  the 
death  of  appellants'  mother,  the  second  wife 
of  said  J.  A.  Colvllle,  they  acquired  by  in- 
heritance an  undivided  one-half  tuterest  In 
said  land,  and  under  the  above  facts  and 
findings  of  the  Jury  the  court  should  have 


granted  ai^>ellants'  motion  to  render  Judg- 
ment on  the  findings  of  the  Jury  In  favor 
of  appellants.  There  was  no  issue  of  home- 
stead made  by  the  pleading.  Again,  the 
150-acre  tract  of  land  never  became  the 
homestead  of  M.  D.  ColvUle.  The  undisput- 
ed evidence  shows:  That,  before  he  got  a 
deed  to  it,  he  made  an  agreement  with  J.  A. 
Colvllle,  whereby  he  was  to  own  the  68Vj 
acres  of  land  In  controversy;  that  said  J.  A. 
Colvllle  at  once  took  possession  of  the  same 
and    made   valuable    Improvements   thereon. 

Appellants  assign  error  to  the  court's  ac- 
tion in  overruling  their  motion  for  new  trial 
based  on  newly  discovered  evidence.  The 
contention  is  that,  where  It  is  shown  that 
due  diligence  has  been  made  to  discover 
material  testimony  before  trial  of  a  case, 
and  that  such  testimony  could  not  sooner 
have  been  discovered  through  the  use  of  a 
higher  degree  of  care  and  diligence  than 
that  used,  and  that  after  the  trial  said  testi- 
mony had  first  been  brought  to  the  knowl- 
edge of  witnesses,  a  new  trial  based  on 
such  newly  discovered  evidence  should  be 
granted,  to  the  end  that  the  conclusion 
reached  may  be  had  on  all  the  proof.  Ap- 
pellants' motion  for  a  new  trial  has.  attach- 
ed to  it  the  affidavit  of  A.  R.  Smoot  and  J. 
A.  Colvllle,  purporting  to  relate  to  newly 
discovered  evidence;  but  no  bill  of  excep- 
tion was  reserved  showing  that  said  evi- 
dence was  heard  or  considered  by  the  court 
This  court  baa  held  that,  unless  the  record 
shows  that  the  affidavits  relied  on  as  showing 
the  newly  discovered  evidence  were  called 
to  the  court's  attention,  the  assignment  will 
not  be  considered.  There  is  no  bill  of  ex- 
ception in  the  record,  nor  is  it  shown  by  a 
statement  of  facts  that  these  affidavits  were 
called  to  the  attention  of  the  trial  court 
They  cannot  be  considered.  Ayres  t.  Rail- 
road (Tex.  Civ.  App.)  116  S.  W.  612;  Frlz- 
zell  V.  Johnson,  30  Tex.  36. 

Finding  no  reversible  error  in  the  record, 
the  Judgment  is  affirmed. 


TEXAS  &  P.  RT.  CO.  v.  GRAFFEO  et  al.t 

(Court  of  Civil  Appeals  of  Texas.    Feb.  6,  1900. 
Rehearing  Denied  March  13,  1909.) 

1.  Damages  (§  208»)  —  Irjttbt  bt  Fibes  — 
Questions  fob  Jxjby. 

In  an  action  for  injuries  to  an  asparagus 
bed  by  a  fire  set  by  a  locoinotive,  evidence  that 
the  bed  was  abont  150  feet  by  400  feet,  that 
it  was  all  burned  off,  that  the  beat  killed  the 
roots,  and  that  it  would  cost  about  $300  or 
$400  to  repair,  was  sufficient  to  authorize  the 
question  of  damages  to  be  submitted  to  tiie  jury. 
[Bid.  Note.— For  other  cases,  see  Damages, 
Dec.  Dig.  {  208.*] 

2.  Dahases  ({  210*)— AlCOUNT  Reoovebablb 
XJndeb  Pleading. 

In  an  action  for  injuries  to  an  asparagus 
bed  by  fire  set  by  a  locomotive,  it  was  error  to 
instruct  that  the  Jury  could  allow  the  reason- 
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3.  Appeal  and  Ehbob  (i  1140*)— Disposition 
or   Cause— Remission   or  Kscesb  of  Re- 

COVEBY. 

Where,  in  an  action  for  damagei,  tlie  court 
fails  to  limit  the  amount  of  the  recovery  to 
the  amount  claimed,  and  the  jury  award  a 
larger  sum,  the  cause  will  not  be  reversed  where 
plaintiff  oners  to  remit  the  excess. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  §S  4462-4478;  Dec.  Dig.  $ 
1140.»] 

4.  Damages  ({   208*)  —  Injuries  bt  Fibb  — 
Questions  fob  Jubt. 

In  an  action  for  injuries  to  peach  trees  by 
fire  set  by  a  locomotive,  evidence  that  26  bear- 
ing p^ch  trees  were  destroyed,  that  a  reason- 
able yield  for  a  peach  tree  was  from  three  to 
five  bushels,  worth  from  75  cents  to  $1.50  a 
bushel,  is  sufScient  to  authorize  the  submission 
of  the  issue  of  the  depreciation  in  the  land  by 
reason  of  destmction  of  the  trees. 

[Ed.  Note.— For  other  cases,  see  Damages, 
Dec.  Dig.  {  208.*] 

5.  Damages   (f   112*)  —  Fibes  —  Measubb   of 
Damages. 

Where  peach  trees  and  grapevines  are  en- 
tirely destroyed  by  fire  set  by  a  locomotive,  the 
measure  of  damages  is  the  difference  in  value 
of  the  land  just  before  and  after  the  burning. 
[Ed.  Note.— For  other  cases,  see  Damages, 
Cent.  Dig.  §S  281-283;    Dec  Dig.  (  112.*] 

Appeal  from  District  Court,  Tarrant  Coun- 
ty; Irby  Dunklin,  j;ndge. 

Action  by  George  Oraffeo  and  others  against 
the  Texas  &  Paclflc  Railway  Company.  From 
a  judgment  for  plaintiffs,  defendant  appeals. 
Affirmed. 

Spoonts,  Thompson  &  Barwlse,  for  appel- 
lant. Capps,  Cantey,  Hanger  &  Short  and 
Theodore  Mack,  for  appellees. 

CONNER,  C.  J.  This  Is  an  appeal  from  a 
Judgment  In  favor  of  appellees  for  the  sum  of 
$1,500  as  damages  caused  by  fire,  which  burn- 
ed appellees'  garden  and  vineyard,  and  which 
was  negligently  permitted  to  escape  from  one 
of  the  appellant's  engines. 

Objection  Is  made  to  the  court's  charge  on 
the  measure  of  damages  with  reference  to 
the  asparagus  bed  that  was  burned.  It  is  first 
Insisted  that  there  was  "no  evidence"  as  to 
the  reasonable  value  of  the  asparagus  bed, 
and  that  the  issue  hence  should  not  have  been 
submitted  to  the  Jury.  The  same  conteution 
Is  made  In  dlflferent  forms  under  the  third 
and  fourth  assignments  of  error.  One  of  the 
witnesses,  George  Lunetta,  testified,  among 
other  things,  that  the  asparagus  bed  was 
about  150  feet  by  about  400  feet,  that  It  was 
all  burned  off,  that  asparagus  is  a  vegetable 
for  table  use  and  sold  upon  the  market  In 
bimctaes,  that  the  beat  went  through  and  kill- 
ed the  roots,  and  that  It  would  cost  "about 
$300  or  $400  to  go  there  and  repair  that 
asparagus  bed."    This,  with  other  evidence. 


ever,  seems  to  be  well  taken.  The  instruction 
was  that.  If  the  Jury  found  for  the  plaintiff, 
they  would  allow  the  reasonable  value  of  the 
asparagus  bed  destroyed  at  the  time  of  its 
destruction  without  limiting  the  recovery  In 
this  respect  to  the  amount  claimed  therefor 
in  the  petition,  to  wit,  $200.  This  should 
have  been  done  when,  as  here,  the  evidence 
of  its  value  would  have  authorized  a  recovery 
for  "$300  or  $400."  See  City  of  Dallas  v. 
Jones,  93  Tex.  38,  49  S.  W.  577,  53  S.  W.  377. 
We  will  not  reverse  the  Judgment,  however, 
because  of  this  error,  Inasmuch  as  appellee 
In  answer  to  the  objection  has  offered  to  re- 
mit the  sum  of  $200,  which  will  be  entered. 

It  is  further  insisted  under  the  second  and 
fifth  assignments  of  error  that  there  was  no 
evidence  as  to  the  value  of  the  peach  trees 
growing  upon  the  burned  ground,  and  that 
therefore  the  court  should  not  have  submit- 
ted any  depreciation  in  the  value  of  the  land 
which  may  have  been  caused  by  reason  of 
the  destruction  of  the  trees.  We  find  no 
merit  In  this  contention.  There  was  proof 
to  the  effect  that  26  bearing  peach  trees 
were  destroyed,  that  a  reasonable  yield  for  a 
peach  tree  was  from  three  to  five  bushels, 
worth  from  75  cents  to  $1.50  per  bushel. 
Besides,  the  true  measure  of  the  damage  for 
the  destruction  of  the  growing  trees  and 
grapevines  entirely  destroyed  was,  as  sub- 
mitted by  the  court,  the  difference  in  the  value 
of  the  land  Just  before  and  after  the  burning, 
as  to  which  there  was  ample  evidence. 

The  evidence  sustains  the  material  allega- 
tions of  appellees*  petition,  and,  finding  no 
error  other  than  that  pointed  out.  It  is  or- 
dered tUat  the  Judgment  below  be  reformed 
and  affirmed  in  the  sum  of  $1,300,  with  Inter- 
est as  specified  In  the  Judgment,  and  Inas- 
much as  the  error  requiring  the  remittitur 
was  not  called  to  the  attention  of  the  court 
below  In  appellant's  motion  for  new  trial, 
or  otherwise,  the  costs  of  the  appeal  will  be 
taxed  against  appellant. 


SOUTHERN  KANSAS  RT.  CO.  OP  TEXAS 

T.  McSWAIN. 

(Court  of  Civil  Appeals  of  Texas.     March  IS, 

1909.    On  Rehearing,  April  17,  1909.) 

1.  Damages  (|   53*)  —  Pebsonal  Injtjbies  — 
Mental  Angujush  as  Element  of  Recov- 

EBT. 

In  an  action  for  personal  injuries,  it  was 
not  error  to  permit  plaintiff  to  testify  that  be 
suffered  mental  anguish  by  fear  that  blood  poi- 
soning might  set  in  and  prove  fatal. 

[Ed.    Note. — For   other   cases,    see    Damages, 
Cent.  Dig.  {  100;   Dec.  Dig.  i  53.*] 
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fered  in  evidence,  in  an  action  by  a  railroad  em- 
ployg  top  personal  injuries,  evidence  held  to 
present  a  question  for  the  jury  whether  the 
application  under  which  he  was  working  was 
to  another  company  than  defendant,  and  wheth- 
er there  was  any  material  difference  between 
the  duties  of  an  engine  wiper,  the  position  for 
which  be  ajpplied,  and  that  of  an  engine  watch- 
er, the  duties  of  which  be  was  performing  when 
injured. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Dec  Dig.  {  284.»] 

3.  Master  and  Servant  (|  264*)— Personai. 

INJUBIKS  — Engine  Watcher— AoifissiBiL- 

ITT  OF  Evidence. 
,  In  an  action  by  an  engine  watcher  who  was 
injured  in  a  collision  between  a  box  car  and  an 
engine,  which  he  was  cleaning  when  a  car  was 
run  against  it,  plaintiff  pleaded  inexperience, 
negligence  of  defendant  for  the  collision,  and  in 
failing  to  provide  rules  for  his  protection. .  De- 
fendant answered,  denying  negligence,  and  plead- 
ing contributory  negligence,  and  furthermore  in- 
troduced in  evidence  rules  for  his  protection. 
There  was  evidence  that,  without  displaying  the 
lights  required  by  the  rules,  plaintiff  went  un- 
der an  engine  while  another  train  "was  switch- 
ing, and  the  operator  of  the  train  moved  the 
engine  without  Icnowing  plaintiff  was  under  It 
but  without  sending  a  man  for  a  personal  ex- 
amination. Held  that  rules  of  defendant,  in- 
cluded In  the  plaintiff's  application  for  employ- 
ment as  an  engine  wiper,  requiring  him  to  have 
a  copy  of  the  rules  at  band,  and  to  be  con- 
versant therewith,  and  to  do  all  In  his  power 
to  carry  thera  out,  and  which  were  in  the  na- 
ture of  a  declaration  that  be  understood  the 
hazards  and  dangers  of  the  business,  and  that 
the  application  should  apply  to  any  position  to 
which  he  might  thereafter  be  assigned,  were 
relevant,  and  should  have  been  admitted. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Dec.  Dig.  {  264.»] 

4-  Trial  (J  85*)— Offer  of  Evidence— Ad- 
missibility IN  Part— Objection  Thereto 
AS  A  Whole. 

•An  objection,  urged  as  a  whole  to  evidence 

admissible  in  part,  is  properly  overruled. 
[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 

Dig.  a  223-225;    Dec.  Dig.  {  85.*] 

5.  Evidence  (|  472*)  —  Opinion  Evidence  — 
Matters  Dj.bectlt  in  IsstJE. 

In  an  action  by  an  engine  watcher  for  per- 
sonal injuries,  testimony  of  a  witness  that  it 
was  plaintiff's  duty,  before  going  under  the  en- 
gine, at  the  time  of  his  injury,  to  warn  the  train 
crew  of  the  fact,  or  to  have  put  out  lights  to 
indicate  he  was  under  it,  was  objectionable,  on 
the  ground  that  it  was  a  conclusion  for  the 
jury's  determination,  and  not  that  of  the  wit- 
ness. 

[Ed.    Note. — For   other   cases,    see    Evidence, 
Cent.  Dig.  {f  2186-2195;    Dec  Dig.  §  472.»] 

On  Rehearing. 

6.  Mastes  and  Servant  (J  264*)— Action  fob 
Injxjries— Pleading  and  Proof  as  to  Neo- 

UOENCE. 

It  is  one  thing  to  fail  to  adopt  reasonable 
rules  to  protect  employes  as  was  alleged  in  a 
petition.  In  an  action  by  an  employ^  for  in- 
juries, and  another  to  be  negligent  in  their  en- 
forcement, or  in  failing  to  furnish  signals  re- 
quired thereby,  according  to  his  testimony. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Dec  Dig.  f  264.*] 


peals.    Reversed. 

Hoover  &  Taylor,  for  appellant.  Cooper  & 
Stanford,  for  appellee. 

CONNER,  C.  J.  Appellee  recovered  a  Judg- 
ment for  $6,000  for  personal  Injuries  receiv- 
ed by  hliu  while  engaged  as  one  of  appel- 
lant's employes.  In  the  regular  discharge  of 
his  duties  as  engine  watcher  at  Pampa,  in 
Gray  county.  Appellee  alleged,  and  there  was 
evidence  tending  to  show,  that  on  the  19tb 
day  of  July,  1907,  at  about  2:30  o'clock  a.  m., 
one  of  aptMllant's  engines  at  Pampa  was  by 
Its  operative  run  into  the  Pampa  yards,  and 
placed  upon  what  Is  designated  in  the  evi- 
dence as  the  "passing  track,"  in  close  prox- 
imity to  one  or  more  box  cars,  and  was  turn- 
ed ovir  to  appellee  to  be  cared  for  and  at- 
tended to;  that  in  the  regular  discharge  of 
his  duties  appellee  took  charge  of  said  en- 
gine, and  began  cleaning  the  same;  that  in 
order  to  clean  out  the  ash  pan  he  went  un- 
derneath the  engine,  and  Just  as  he  was 
ready  to  begin  taking  the  ashes  out  of  the 
pan,  the  crew  in  charge  of  another  engine 
ran  a  box  car,  with  great  force  and  violence, 
against  the  engine  under  which  appellee  was 
working,  in  consequence  of  which  his  right 
foot  was  mangled,  and  amputation  there- 
after necessitated.  Appellee,  among  other 
grounds  of  negligence  not  necessary  to  here 
notice,  alleged  that  the  defendant  had  falle>l 
to  adopt  proper  rules  and  regulations  for  the 
protection  of  employes  working  as  engine 
watchers,  which  fact  was  the  proximate 
cause  of  his  injuries.  The  defendant  answer- 
ed by  demurrers,  the  general  denial,  and  spe- 
cial pleas  of  assumed  risk  and  contributory 
negligence. 

We  find  no  error  In  the  court's  action  in 
overruling  appellant's  motion  to  quash  the 
citation,  nor  in  permitting  plaintiff  to  testi- 
fy that  he  suffered  mental  anguish  by  reason, 
among  other  things,  of  "the  fear  that  blood 
poison  might  set  up  and  prove  fatal."  See 
M.,  K.  &  T.  Ry.  Co.  of  Tex.  v.  Miller.  23 
Tex.  Civ.  App.  400,  61  S.  W.  978. 

The  third  assignment  of  error,  however,  we 
think  must  be  sustained.  In  this  assignment 
complaint  is  made  of  the  court's  action  in  re- 
fusing to  permit  appellant  to  Introduce  in  evi- 
dence the  following  paragraphs  of  the  plnin- 
tifTs  application  for  employment,  dated  on 
the  16th  day  of  May,  1906,  as  follows: 

"33.  Do  you  understand  that  every  employ^ 
of  this  company  whose  duties  are  In  any  way 
prescribed  by  the  rules  must  always  have  a 
copy  of  the  rules  at  hand  when  on  duty  and 
must  be  conversant  with  every  rule,  and  that 
you  must  render  all  the  assistance  in  your 
I>ower  in  carrying  them  out,  and  immedlate- 


•Fur  other  eases  im  (am*  topic  and  section  NUMBER  In  Dae.  ft  Am.  Digs.  1M7  to  date,  ft  Reporter  Indexes 


r 


ment?    Tee." 

"37.  Do  yon  understand  that  all  employes 
are  expected  to  protect  theinselTee  from  per- 
sonal Injury  by  avoiding  risks,  and  that  tbose 
wiio  may  receive  injuries  ou  account  of  tak- 
ing risks  will  have  no  claim  upon  the  com- 
pany ?    Yes." 

"41.  Do  you  understand  that  no  officer  or 
employs  of  this  company  is  authorized  to  re- 
quest or  require  you  to  use  defective  tracks, 
cars,  machinery  or  appliances  of  any  kind, 
except  at  you  own  risk  of  injury  therefrom? 
Tes. 

"42.  Do  you  understand  that  this  company 
desires  to  employ  only  experienced  men  in  Its 
service,  and  does  not  undertake  to  educate 
inexperienced  men;  and  do  you  state  Uiat  you 
are  aware  of  the  hazards  and  dangers  of  the 
business,  and  agree  to  rely  upon  your  co-em- 
ployfes,  and  not  upon  the  company,  for  infor- 
mation as  to  any  or  all  things.  Including  the 
character  of  any  kind  of  machinery  and  ap- 
pliances which  would  render  your  work  dan- 
gerous or  subject  you  to  Injury,  or  which 
may  be  necessary  to  the  proper  performance 
of  your  duty;  and  do  you  waive  any  re- 
sponsibility whatsoever  on  the  part  Of  the 
company,  or  its  officers,  touching  the  mat- 
ters herein  referred  to,  and  that  this  shall 
apply  t6  any  position  to  which  you  may  now 
or  hereafter  be  assigned?    Yes." 

To  the  Introduction  of  these  rules  appellee 
objected,  first,  on  the  ground  substantially 
that  the  application  was  for  a  different  posi- 
tion, that  of  an  engine  wiper  at  Amarlllo, 
from  that  Involved,  an  engine  watcher  at 
Pampa,  and  that  hence  the  testimony  was 
Immaterial  and  Irrelevant;  second,  that  It 
was  an  attempt  on  the  part  of  the  railroad 
company  to  avoid  their  own  negligent  act  In 
making  the  applicant  assume  a  risk  that  the 
law  does  not  put  upon  him;  and,  third,  that 
the  application  Is  made  to  the  Pecos  Valley 
&  Northern  Texas  Hallway  Company,  where- 
as at  the  time  of  the  injury  the  plaintiff  was 
In  the  service  of  appellant.  Nothing  in  the 
facts  shows  that  the  application  would  not 
apply  in  favor  of  appellant,  as  well  as  the 
Pecos  Valley  &  Northern  Te.xas  Railway  Com- 
pany, save  possibly  that  the  heading  of  the 
application  shows  the  name  "Santa  V6,"  and 
In  the  body  in  one  place  appears  the  name 
"Pecos  Valley  &  Northern  Texas  Railway 
Company."  Appellant  insists  that  we  are  re- 
quired to  take  judicial  notice  of  the  fact 
that  all  of  the  railway  companies  named  are 
parts  of  a  single  system,  but,  whether  so  or 
not,  the  evidence  plainly  indicates  that  the 
application  under  consideration  was  the  one 
under  which  appellee  was  working  at  the 
time  be  was  Injured.  He  did  not  In  his  testi- 
mony undertake  to  testify  otherwise.  On  the 
contrary,  he   testified:     "On   or  about   the 
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of  the  person  by  whom  he  was  employed,  and 
testified  that  the  successor  In  position  of  the 
person  so  named  later  directed  him  to  go  to 
Pampa  for  the  employment  he  was  engaged 
In  at  the  time  of  the  inquiry  complained  of. 
He  says:    "I  worked  for  the  railroad  at  Ama- 
rlllo, I  think  It  was  a  month  and  four  days — 
a  month  and  three  and  a  half  or  four  days — 
something  like  that.    Then  I  came  to  Pampa, 
Tex.,  then  Mr.  Cramer  sent  me  to  Pami>a. 
He  Is  the  roundhouse  foreman  at  Amarilla 
Willie  I  worked  at  Amarlllo,  I  worked  under, 
all  but  the  first  few  days,  the  man  that  I 
made  out  my  application  with,  John  Sartori 
— he  was  foreman  at  first.    I  understand  that 
he  was  In  Mr.  Cramer's  place ;   I  don't  know 
that     After  I  worked  there  about  a  month 
and  four  days,  I  was  transferred  to  Pampa. 
I   worked   as   engine   watchman   at   Pampa. 
Mr.    Cramer   sent   me   to   Pampa   to    work. 
•    •    •    My  duties  were  to  watch  engines  at 
night.    Mr.  Cramer  directed  me  to  watch  en- 
gines there  at  Pampa  at  night    Mr.  Cramer 
didn't  give  me  any  Instructions,  only  Just 
told  me  to  go  down  and  watch  engines."    An- 
other witness,  J.  B.  Browning,  among  other 
things,  in  testifying  about  the  book  of  rules 
he  was  identifying,  said  that:    "The  outside 
says  that  is  a  Santa  F6  book.    I  suppose  that 
Includes  all  the  branches — the  Atchison,  To- 
peka  &  Santa  F6,  the  Oulf,  Colorado  &  Santa 
F6,  Pecos  Valley,  and  Southern  Kansas.     I 
suppose  It  Includes  the  whole  system."     So 
that.  If  the  question  of  whether  the  apirflca- 
tlon  had  l>een  made  for  employment  under 
the  Pecos  Valley  &  Northern  Texas  or  the 
appellant  was  material,  the  issue  under  the 
evidence  should  at  least  have  been  submitted 
to  the  Jury.     This  last  observation  would 
seem  also  to  apply  to  the  question  of  wheth- 
er or  not  there  was  any  material  dlfFerence 
in  the  duties  of  an  "engine  wiper"  and  an 
"engine  watcher."    In  reading  the  evidence, 
which  for  the  sake  of  brevity  we  will  not 
set  out.  It  would  seem   that  the  duties  in 
many  respects  are  very  similar.    At  all  events, 
appellee  testified  that,  while  at  Amarlllo  for 
some  three  weeks,  he  "was  working  at  and 
around    engines,"    and    that    "during    those 
three  weeks  I  learned  enough  to  go  off  and 
undertake  to  be  an  engine  wiper.    I  learned 
enough   In   that  time  so  that   I   thought  I 
could  take  the  Job  of  engine  wiper  and  per- 
form the  duties  of  that  Job.    I  learned  what 
an  engine  wiper  had  to  do  around  there  ia 
the  roundhouse." 

Was,  then,  the  rejected  testimony  Immate- 
rial? We  think  not  AppeUee  had  pleaded 
Inexperience,  negligence  on  appellant's  part 
in  making  the  collision,  and  in  a  failure  to 
provide  rules  for  his  protection.  Defendant 
had  answered  by  denying  the  negligence 
charged,  and  pleading  the  contributory  neg- 
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Ugence  of  appellee.  Fortbennore,  appellant 
introduced,  among  others,  the  following  rules 
in  use  on  its  system:  Rule  No.  26  that:  "A 
bine  flag  by  day  and  a  blue  light  by  nigbt 
displayed  at  one  end  or  both  ends  of  an  en- 
gine, car  or  train,  indicates  that  workmen 
are  under  or  about  it;  when  thus  protected 
it  must  not  be  coupled  to  or  moved.  Work- 
men will  display  the  blue  signals,  and  the 
same  workmen  are  alone  authorized  to  re- 
move them.  Other  cars  must  not  be  placed 
on  the  same  track,  so  as  to  intercept  the 
view  of  the  blue  signals;  without  first  no- 
tifying the  workmen."  Rule  No.  317  that: 
"All  car  inspectors,  conductors,  brakemen  or 
other  employes,  who  are  working  under  or 
about  any  car  or  train  In  yards  upon  switch 
or  main  track,  or  at  any  other  place,  must, 
for  their  own  protection,  place  thereon  a 
blue  flag  by  day  and  a  blue  light  by  night 
as  a  warning  to  advise  other  employes  that 
work  is  being  done  upon  said  car  or  train." 
There  is  evidence  tending  to  show  that  ap- 
pellee went  nnder  the  engine  that  injured 
blia  while  tbe  other  train  was  switching  in 
the  yards,  without  displaying  the  lights  re- 
quired by  the  rules  quoted,  and  that  the 
operative  of  the  train  which  moved  tbe  en- 
gine under  which  appellee  was  working  did 
so  without  knowledge  of  his  presence  nnder 
the  engine,  but  without  having  sent  a  man 
for  personal  examination.  In  the  light  of 
all  this  testimony  it  seems  to  us  that  the 
rejected  rules  were  relevant  to  the  Issue  of 
appellant's  negligence  in  backing  into  tbe 
engine  under  which  appellee  was  working, 
and  upon  the  Issue  of  appellee's  contributory 
negligence  in  going  thereunder  at  the  time 
he  did,  and  nnder  the  circumstances  that 
he  did.  Tbe  rejected  rules  required  the  em- 
ployC  to  have  a  copy  of  the  rules  at  hand, 
and  required  him  to  be  conversant  with 
every  rale,  and  to  do  all  in  bis  power  to 
carry  them  ont  They  were  in  the  nature  of 
a  declaration  on  appellee's  part  that  he  un- 
derstood the  hazards  and  dangers  of  the 
business,  and  that  the  application  should 
apply  to  any  position  to  which  he  might 
thereafter  be  assigned.  We  know  of  no  rea- 
son why  an  employ^  may  not  lawfully  so 
declare  and  so  agree.  It  may  be  that  one 
or  more  of  the  rules  oflCered  is  subject,  as 
appellee  insists,  to  tbe  objection  that  it  is  in 
the  nature  of  a  contract  to  relieve  appellant 
of  the  risks  arising  from  its  own  negligence. 
But  clearly  all  are  not  so,  and  tbe  objections 
were  urged  to  the  rules  as  a  whole.  In  such 
case,  tbe  practice  is  to  overrule  the  objection. 
See  Jamison  v.  Dooley,  OS  Tex.  206,  82  S. 
W.  780. 

Numerous  other  assignments  of  error  are 
presented,  but  we  flnd  nothing  requiring  ex- 
tended discussion.  Tbe  testimony  of  the 
witness  Browning  to  tbe  effect  that  it  was 
the  duty  of  the  plalntlfT,  before  going  under 
tbe  engine,  at  the  time  of  his  injury,  to  warn 
the  train  crew  of  the  fact,  or  to  have  put 
out  ligbts  to  indicate  that  he  was  under  the 


engine,  was  subject  to  the  objection  urged 
that  it  was  a  conclusion  for  the  Jury's  de- 
termination, and  not  that  of  tbe  witness. 
See  LIspcomb  v.  H.  &  T.  C.  Ry.  Co.,  95  Tex. 
6,  64  S.  W.  923,  55  L.  R.  A.  869,  03  Am.  St 
Rep.  804;  Grand  Rapids  &  I.  R.  Co.  v.  Elli- 
son, 117  Ind.  234,  20  N.  E.  135;  Allen  v.  Bur- 
lington, Cedar  Rapids  &  Northern  Ry.  Co., 
57  Iowa,  623,  11  N.  W.  614. 

In  the  charges  given,  and  In  the  action  of 
the  court  In  refusing  special  instructions,  we 
flnd  no  reversible  error,  but  for  the  error  of 
the  court  complained  of  in  the  third  as- 
signment, and  above  discussed,  the  Judg- 
ment must  be  reversed,  and  the  cause  re- 
manded. 

On  Rehearing. 

It  Is  urged  that  tbe  evidence  excluded  by 
the  court,  and  because  of  which  tbe  Judg- 
ment was  reversed.  Is  immaterial,  among 
other  things  not  noticed  in  our  original  con- 
clusions, in  that  It  is  undisputed  In  the  evi- 
dence that  "appellant  had  no  rules  or  regu-. 
lations  in  its  yards  at  Pampa  for  tbe  protec- 
tion of  engine  watchers."  It  seems  to  be 
conceded,  in  the  motion  for  rehearing,  that 
the  appellant  railway  company  is  one  of  tbe 
branches  of  the  Santa  F6  System,  and  the 
testimony  of  the  witness  Browning,  part  of 
which  we  quoted  in  our  original  opinion,  at 
least  tends  to  show  that  the  book  of  rules 
Identified  by  him,  from  which  also  we  quot- 
ed, applies  to  Pampa,  as  well  as  to  other 
stations  of  the  system.  In  speaking  of  the 
rules  he  testified,  in  addition  to  what  we 
before  quoted:  'This  rule  that  I  have  re- 
ferred to,  the  using  of  blue  flags  in  the  day- 
time and  a  blue  light  at  night  to  protect  a 
train  under  which  an  employe  may  be  at 
work.  Is  in  force  at  Amarlllo  on  tbe  rip 
track;  that  Is,  where  car  men  are  working. 
This  rule  applies  all  along  the  line.  All 
car  inspectors,  conductors,  brakemen,  or 
other  employes  who  are  working  under  or 
about  any  car  or  train  In  yards,  upon  switch 
or  main  track,  or  at  any  other  place,  must, 
for  their  own  protection,  place  thereon  a 
blue  flag  by  day  and  a  blue  light  by  night 
as  a  warning  to  advise  other  employes  that 
work  is  being  done  upon  said  car  or  train." 
It  Is  true  that  this  witness  further  testified 
that  "I  never  saw  any  blue  lights  at  Pam- 
pa," and  that  appellee  testified,  without  con- 
tradiction, that  "Nothing  was  done  by  Mr. 
Cramer,  or  the  operator,  or  the  station  agent, 
or  any  one  else,  with  reference  to  furnishing 
me  fiags,  signals,  lanterns,  or  anything  else. 
They  did  not  furnish  me  any  signals  such  as 
flags,  lanterns,  or  any  other  means  of  pro- 
tecting the  engine  under  which  I  was  em- 
ployed to  work.  Ilie  company  did  not, 
through  any  of  its  agents,  give  me  any  In- 
formation whatever  with  reference  to  any 
rules  by  which  I  should  do  my  work,  or  by 
which  I  should  protect  myself  against  being 
run  into  by  any  other  engine  or  cars."  But 
the  failure  to  furnish  appellee  with  flags, 
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lanterns,  or  other  signals  with  which  to  pro- 
tect himself,  or  to  enforce  rules  requiring  the 
ose  of  such  signals,  was  not  made  by  ap- 
pellee a  ground  of  negligence  in  his  peti- 
tion. The  ground  of  negligence  in  this  re- 
spect appellee  saw  proper  to  allege  was  that 
appellant  had  failed  to  "adopt  rules  and 
regulations  to  prevent  engines  under  which, 
or  upon  which,  employes  were  engaged  In 
work  from  being  run  Into  hy  other  engines 
and  cars,"  etc.,  without  restriction  as  to 
station.  We  think  It  apparent  that  It  is 
one  thing  to  fall  to  "adopt"  reasonable  rules 
for  the  protection  of  employes,  and  quite 
another  to  be  negligent  In  their  nonenforce- 
ment,  or  In  falling  to  furnish  the  signals  re- 
quired by  the  rules.  We,  therefore,  adhere 
to  the  conclusion  that  the  rejected  evidence 
was  relevant  to  issues  as  made  by  both 
pleading  and  testimony,  and  that  the  court 
should  have  admitted  such  rejected  testi- 
mony. 

The  motion  for  rehearing  is  accordingly 
overruled. 


PATCHING  et  al.  ▼.  HUTCHISON  et  al. 

(Court  of  Civil  Appeals  of  Texas.     March  20, 

1909.     Rehearing  Denied  May  1,  1009.) 

1.  ScHoou  AND  School  Dibtbictb  ({  101*)— 
Taxation— CoNSTinmoNAL  Limitation. 

Sp.  Act  March  6,  1007  (Sp.  Laws,  p.  176, 
c.  18),  creating  the  Tulia  indepeDdent  school 
district  is  void  because  in  conflict  with  Const, 
art.  7,  S  3,  In  attempting  to  authorize  the  board 
of  trustees  to  levy  a  tax  for  school  purposes  in 
excess  of  the  rate  of  20  cents  on  the  $100 
valuation  of  property ;  and,  the  grant  of  power 
of  taxation  not  bein|;  separable,  the  entire  tax 
levied  under  it  is  void,  and  not  merely  the  ex- 
cess of   the  constitutional   limitation. 

[Ed.  Note.— For  other  cases,  see  Schools  and 
School  DistricU,  Cent  Dig.  {  236;  Dec.  Dig.  ( 
101.»] 

2.  Schools  and  School  DiaxBioTB  (g  97*)— 
Validitt  of  Bonds. 

Where  the  act  authorising  a  school  tax  is 
void  for  failure  to  limit  the  amount  of  tax  as 
reenired  by  the  Constitution,  valid  bonds  can- 
not be  issued  hi  anticipation  of  a  levy  of  tax- 
es under  the  act. 

[Ed.  Note. — For  other  cases,  see  Schools  and 
School  District^  Cent  Dig.  {  226 ;  Dec.  Dig.  i 
97.*] 

Appeal  from  District  Court,  Swisher  Coun- 
ty;  L.  S.  BUnder,  Judge. 

Action  by  F.  O.  Patching  and  otiiers 
against  W.  B.  Hutchison  and  others.  From 
a  judgment  for  defendants,  plalntllTs  appeal. 
Reversed  and  rendered. 

Reeder,  Graham  &  Williams,  for  appellants. 
Turner  &  Boyce,  A.  B.  Martin,  and  W.  P. 
Headriz,  for  appellees. 

WILLIAMS,  Sp.  C  J.  There  is  no  dispute 
as  to  the  material  facts  In  this  case.  The 
record  shows  that  the  Talla  Independent 
school  district  was  created  by  special  act  of 
the  Thirtieth  T^eglslature  approved  March  5, 


1907  (Sp.  Laws  1907,  p.  176,  c.  18)-  The  dis- 
trict thus  created  was  9  miles  square,  and 
embraced  within  its  boundaries  a  territory  of 
81  square  miles,  containing  51,840  acres  of 
land.  There  was  included  within  this  terri- 
tory the  town  of  TuUh,  having  a  population 
of  1,200,  living  on  2%  sections,  or  1,440  acres 
of  land.  This  town  had  never  been  incorpo- 
rated for  municipal  purposes,  either  as  a 
town  or  as  a  village,  under  any  of  the  provi- 
sions of  the  Constitution  or  of  the  statutes 
of  Texas.  The  act  of  the  Legislature  consti- 
tuting the  Tulla  Independent  school  district 
created  the  same  for  school  purposes  only, 
and,  having  first  made  provision  for  an  elec- 
tion to  determine  whether  the  citizens  resid- 
ing within  the  district  would  incorporate  un- 
der the  act  In  question,  and  having  also  pro- 
vided for  the  election  of  a  board  of  trustees, 
proceeded  to  rest  in  the  district  itself,  and  In 
its  school  board,  all  the  powers,  rights,  and" 
duties  of  Independent  school  districts  form- 
ed by  towns  and  villages  incorporating  for 
school  purposes  only  under  (1)  chapter  45,  p. 
45,  of  the  General  Laws  of  the  state  of  Texas 
for  the  year  1897,  and  under  (2)  chapter  15, 
tit.  8G,  Rev.  Civ.  St  1895,  and  (3)  under  an 
act  of  the  Twenty-Seventh  Legislature  ap- 
proved April  18,  1901  (Laws  1901,  p.  273.  c. 
Ill),  amending  an  act  approved  February  21, 
1900  (Gen.  Laws  1900,  p.  18,  c.  7),  entitled 
"An  act  to  provide  a  uniform  method  of  se- 
lecting school  trustees  in  independent  school 
districts,"  etc.  The  citizens  of  the  district 
voted  to  incorporate,  and  afterward  elected 
the  required  number  of  school  trustees.  On 
May  1,  1907,  this  board  of  trustees  ordered 
an  election  to  be  held  June  1,  1907,  to  deter- 
mine If  the  bonds  of  the  district  to  the 
amount  of  $15,000  should  be  Issued,  and  If 
there  should  be  levied  and  collected  an  an- 
nual "tax  sufficient  to  pay  the  current  inter- 
est on  said  bonds  and  to  provide  a  sinking 
fund  sufficient  to  pay  the  principal  at  maturi- 
ty." The  election  was  held,  and,  having  re- 
sulted in  favor  of  the  Issuance  of  the  bonds 
of  the  levy  of  the  tax,  the  vote  was  canvass- 
ed, and  the  result  was  so  declared.  June  8, 
1007,  the  board  of  trustees  ordered  the  Issu- 
ance of  the  bonds  for  the  full  amount  of 
115,000,  and,  at  the  same  time  levied  a  tax 
of  25  cents  on  each  $100  of  taxable  property 
within  the  district  to  pay  the  Interest  and  to 
provide  a  sinking  fund  on  the  Issue.  After- 
ward another  election  was  ordered  to  deter- 
mine if  the  board  of  trustees  should  have  the 
power  annually  to  assess,  levy,  and  collect  a 
tax  for  the  support  and  maintenance  of  the 
public  free  schools  of  the  district  "at  the  rate 
of  not  exceeding  one-half  of  one  per  cent,  ad 
valorem."  At  this  election,  this  additional 
tax  was  voted,  and,  afterward,  on  the  16th 
day  of  September,  1907,  the  board  of  trustees 
ordered  and  levied  an  additional  ad  valorem 
tax  of  50  cents  on  each  $100,  for  the  support 
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and  maintenance  of  the  public  free  schools  of 
the  district  Eight  thousand  dollars  In  par 
value  out  of  the  authorized  bond  issue  of  |15,- 
000  was  sold  before  the  filing  of  this  suit,  and 
before  and  at  the  time  suit  was  brought,  the 
officers  of  the  said  district  were  proceeding  to 
sell  the  r«ualnder  of  said  bonds,  and  to  col- 
lect a  tax  of  75  cents  in  the  aggregate  on  each 
$100  yalnatlon,  pursuant  to  the  elections  and 
orders  already  mentioned.  Suit  was  Institut- 
ed January  15,  1908,  by  F.  C.  Patching  and 
others,  appellants  in  this  court,  tax-paying 
citizens  of  the  Tulia  independent  school  dis- 
trict, against  W.  B.  Hutchison  and  others  as 
trustees  and  officers  of  the  same.  By  their 
first  amended  original  petition,  filed  Febru- 
ary 14,  1908,  appellants,  who  were  plaintiffs 
in  the  trial  court,  having  alleged  the  act  of 
the  L^slature,  and  the  orders,  elections,  and 
other  proceedings  already  set  out,  and  having 
further  alleged  that  the  appellees,  who  were 
defendants  below,  were  carrying  out,  and  In- 
tended to,  and  if  not  restrained  would,  carry 
out  the  orders  for  the  Issuance  and  sale  of 
the  said  bonds,  and  for  the  assessment,  levy, 
and  collection  of  school  district  taxes  aggre- 
gating 75  cents  on  each  $100  valuation,  at- 
tacked the  said  act  of  the  Legislature  consti- 
tuting said  lndei>endent  school  district  as  un- 
constitutional, and  the  proceedings  had  there- 
under as  illegal,  unauthorized,  and  void,  com- 
plaining especially  that  the  rate  of  taxation 
attempted  to  be  authorized  was  in  excess  of 
the  rate  permitted  by  the  Constitution,  and 
praying  that  the  said  act  of  the  Legislature 
and  all  orders,  elections,  and  other  proceed- 
ings had  under  the  same  be  adjudged  to  be 
unconstitutional  and  void,  and  that  the  or- 
ders levying  the  taxes,  and  directing  the  Is- 
suance and  sale  of  the  bonds  be  canceled  and 
annulled,  and  that  the  TuUa  independent 
school  district,  and  its  board  of  trustees,  be 
enjoined  from  making  further  tax  levies  un- 
der said  act,  and  from  selling  the  bonds  not 
already  disposed  of,  and  from  collecting,  or 
attempting  to  collect,  the  taxes,  or  any  part 
of  the  taxes,  already  levied.  The  cause  was 
tried  February  14,  1908,  and  Judgment  was 
rendered  for  the  appellen,  defendants  in  the 
lower  court  An  appeal  was  prosecuted  from 
fhis  Judgment,  and  the  cause  Is  now  present- 
ed to  this  court. 

The  pleadings  and  the  evidence  bring  this 
case  within  the  rule  laid  down  by  the  Supreme 
Court  In  Snyder  v.  Balrd  (Tex.)  Ill  S.  W. 
723.  Following  the  opinion  in  the  case  cited, 
we  bold  that  the  act  of  the  Legislature  here 
in  question  is  unconstitutional  in  so  far  as  it 
attempts  to  authorise  the  Tulla  independent 
school  district  and  Its  board  of  trustees  to  levy 
a  tax  for  public  free  school  purposes  in  ex- 
cess of  the  rate  of  20  cents  on  the  $100  val- 
uation, and  that  the  tax  levies  complained 
of  are  excessive  under  the  Constitution,  and 
are  therefore  Illegal  and  void.  The  grant  at- 
tempted to  be  made  to  the  school  district,  and 
to  its  board  of  trustees,  of  the  power  to  lery 


and  collect  an  annual  ad  valorem  tax  in  ex- 
cess of  20  cents  Is  not  capable  of  separation 
into  two  grants  of  power,  the  one  within,  and 
the  other  In  excess  of,  the  limit  fixed  by  the 
Constitution.  There  is  but  a  single  grant, 
and  that  la  of  the  entire  power  attempted  to 
be  conferred,  and  this  is  void,  not  merely  as 
to  the  excess,  but  as  to  the  entire  grant  To 
hold  otherwise  would  be,  as  it  seems  to  us, 
nothing  short  of  Judicial  legislation.  The 
Legislature  did  not  authorize  a  tax  of  20 
cents,  and  for  the  court  to  do  so  would  be  for 
it  to  substitute  for  the  provision  made  by  the 
Legislature  another  and  different  provision 
framed  by  three  Judges,  having  no  constitu- 
tional authority  to  enact  laws.  There  being 
no  valid  authority  to  levy  and  collect  any  dis- 
trict school  tax  whatever,  it  follows  that  un- 
der the  mandate  of  the  Constitution  requir- 
ing an  antecedent  provision  for  a  tax  levy 
sufficient  to  cover  the  Interest  and  sinking 
fund,  there  could  be  no  valid  issue  of  bonds. 
It  is  accordingly  ordered  that  the  Judgment 
of  the  trial  court  denying  the  Injunction  pray- 
ed for  by  the  appellants  be  reversed,  and  that 
Judgment  be  now  and  here  rendered  perpet- 
ually enjoining  the  appellees  from  the  collec- 
timi  of  the  taxes  complained  of,  and  from 
making  future  levies  of  taxes  under  said 
act  of  the  Legislature,  and  from  selling  the 
unsold  bonds  of  the  said  school  district 


DALLAS  CONSOL.  ELECrTRIC  ST.  RX.  CO. 
V.  STATE  et  al. 

(Court  of  Civil  Appeals  of  Texas.     April  24, 
1909.    Rehearing  Denied  May  8,  1909.) 

1.  Statutes  (|  161*)— Street  Railboads  (t 
69*)  —  Occupation  Tax  — Bxpbai.  or  Stat- 
ute. 

Sayles'  Ann.  Civ.  St  1897,  art  5049,  subd. 
54,  provides  for  the  levy  of  an  annual  occupa- 
tion tax  on  street  railway  companies  on  a  track 
mileage  basis.  Acts  30th  Leg.  (Gen.  Laws  1907, 
c.  18)  pp.  479-489,  levies  an'  annual  occupation 
tax  upon  street  car  companies  in  cities  over 
10,000  population,  on  a  basis  of  gross  receipts, 
and  provides  that,  except  as  herein  stated,  air 
taxes  levied  by  this  act  shall  be  in  addition  to  all 
other  taxes  now  levied  by  law.  The  Thirtieth 
Legislature  voted  down  an  amendment  to  this 
act  expressly  repealing  article  5049,  subd.  64. 
ffeld,  that  the  latter  act  did  not  repeal  the 
former. 

(IkL  Note.— For  other  cases,  see  Statutes. 
Cpnt  Dig.  ii  16,  17;  Dec.  Dig.  i  181;*  Street 
Railroads,  Dec  Dig.  |  69.*] 

2.  Licenses  (|  7*)— Occupation  Tax— Street 
Railroads— Double  Taxation, 

Beld,  also,  that  the  exaction  of  ttoth  taxes 
was  not  double  taxation,  since  it  was  the  inten- 
tion to  equalize  the  bniden  of  taxation,  on  the 
theory  that  the  franchises  of  companies  in  popu- 
lous cities  were  more  valuable  than  in  smaller 
ones. 

[Ed.  Note.— For  other  cases,  see  Licenses, 
Cent  Dig.  ||  7-19;    Dea  Dig.  f  7.*] 

Appeal  from  Dallas  County  Court;  W.  M. 
Holland,  Judge. 

Suit  by   the   State  of  Texas  and   Dallas 
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iMKer,  uou,  ii'arKer  ft  uarwooa  ana  niniey, 
Knight  &  HarrlB,  for  appellant.  R.  .V.  Davi- 
son, Att;^.  Oen.,  W.  E.  Hawklna,  Asst.  Atty. 
Gen.,  Dwlght  U  Tewelling,  Co.  Atty.,  and 
James  T.  Goggans,  tor  the  State. 

BAINBT;  C.  J.  The  statement  of  the  case 
iB  taken  from  the  brief  of  appellant,  and  is  as 
follows:  "The  suit  was  instituted  on  Sep- 
tember 26,  1908,  by  the  state  of  Texas  and 
I>alla8  connty,  through  the  county  attorney 
of  Dallas  county.  The  suit  is  to  recover, 
by  the  state  and  county,  of  said  street  rail- 
way company  occupation  taxes  for  two  years, 
one  beginning  September,  1907,  and  the  other 
September,  1908;  it  being  alleged  that  said 
occupation  taxes,  under  the  law,  are  due  and 
payable  In  advance.  Appellant,  during  the 
period  for  which  the  occupation  tax  is  sought 
to  be  recovered,  owned  and  operated,  In  Its 
corporate  capacity  as  a  street  railway  com- 
pany, 38.93  miles  of  track  In  the  city  and 
county  of  Dallas.  It  is  claimed  that  under 
the  laws  of  this  state  said  company  was 
liable  to  the  state  for  an  annual  occupation 
tax  amounting  to  the  sum  of  $2  per  mile  for 
each  and  every  mile  of  track  owned  by  said 
defendant  in  said  county  and  state,  which 
tax  aggregates  the  sum  of  $77.86  per  annum, 
or  a  total  of  $155.72  for  the  two  years;  that 
for  the  same  period  of  time  the  appellant 
was  liable,  under  the  laws  of  this  state,  to 
Dallas  county,  as  an  annual  occupation  tax, 
for  the  sum  of  $1  per  mile  for  each  and  every 
mile  of  track  owned  by  it  In  the  county  of 
Dallas,  aggregating  $38.93  per  annum,  or  a 
total  of  $77.96  for  the  two  years;  that  said 
sum  became  due  and  owing  annually  In  ad- 
vance prior  to  the  20th  day  of  September 
of  each  year.  It  was  also  alleged  that  said 
tax  has  been  properly  levied  by  the  commis- 
sioners' court  of  Dallas  county.  It  was  fur- 
ther alleged  that  said  tax  had  not  been  paid 
for  the  period  mentioned,  and  that  appellant 
had  pursued  the  occupation  of  a  street  car 
company  during  said  period,  and  is  still  pur- 
suing such  occupation,  and  is  subject  to  the 
alleged  occupation  tax.  Appellant  answered 
by  general  denial,  and  specially  pleaded  that 
It  was  not  liable  for  the  taxes  sought  to  be 
recovered,  for  that  It  was  liable  for,  and 
had  paid  to  the  state  of  Texas,  an  occupation 
tax  covering  the  same  period  of  time  under 
the  occupati<m  tax  law  passed  by  the  Thirti- 
eth Legislature,  levying  an  occupation  tax  on 
the  basis  of  gross  receipts,  which  act  was 
approved  by  the  Governor  on  May  16,  1907, 
and  is  found  on  pages  479-189,  Acts  30th  Leg. 
(Gen.  Laws  1907,  c.  18),  that  to  hold  it  liable 
for  the  occupation  tax  sued  for  and  claimed 
under  the  old  law.  Act  1897,  Sayles'  Ann.  Civ. 
St.  1897,  art  5049,  subd.  54,  for  the  same 


no  longer  in  force  aa  to  appellant;  that  tbere 
is  no  law  in  force,  and  has  not  been  daring 
the  period  for  which  plaintiffs  sue,  for  occu- 
pation taxes,  authorizing  and  empowering 
the  County  of  Dallas  to  levy  and  collect  any 
occupation  tax  whatever  on  this  appellant. 
The  case  was  tried  upon  an  agreed  state- 
ment of  facts,  and  resulted  in  a  judgment  in 
favor  of  the  state  and  coun^  against  appel- 
lant, on  November  20,  1908,  for  the  amount 
of  taxes  claimed.  From  the  Judgment  t&i- 
dered  the  street  railway  company  has  per- 
fected its  appeaL  The  sole  question  involved 
is  whether  article  5049,  subd.  54,  Acts  1897. 
Sayles'  Ami.  Civ.  St,  which  levies  an  annual 
occupation  tax  by  street  railway  companies  in 
this  state  of  $2  per  mile  on  each  and  every 
mile  of  track  owned  by  such  comp>any  or  cor- 
poration, has  been  superseded  and  repealed 
by  implication  by  the  occupation  tax  law 
enacted  by  the  Thirtieth  Legislature,  herein- 
before referred  to,  which  levies  an  annual 
occupation  tax  upon  street  car  companies 
upon  the  basis  of  gross  receipts,  or  Is  still 
in  force  notwithstanding  the  passage  of  said 
occupation  tax  law  by  the  Thirtieth  Legis- 
lature. In  other  words,  whether  appellant 
street  raUway  company,  is  legally  required 
to  pay  occupation  tax  under  the  old  law 
(Sayles'  Ann.  Civ.  St  1897,  art  5049,  subd. 
54),  and  also  under  the  gross  receipts  occu- 
pation tax  law  of  1907." 

The  agreed  facts  are : 

"(1)  The  Dallas  Consolidated  Electric  Street 
Railway  Company  is  a  corporation  created 
by  and  under  the  laws  of  the  state  of  Texas, 
owning  and  operating  a  line,  or  lines,  of 
street  railway  in  the  city  and  county  of  Dal- 
las, amounting  in  the  aggregate  to  38.93  miles 
of  street  railway  track,  and  so  owned  and 
operated  said  street  railway  In  said  city  and 
county  prior  to  the  20th  day  of  September, 
A.  D.  1907,  and  continuously  since  said  date. 
That  the  city  of  Dallas  has  a  population  of 
more  than  20,<XX),  as  shown  by  the  last 
United  States  census. 

"(2)  That  said  DaUas  Consolidated  Electric 
Street  Railway  Company  has  not  paid  occu- 
pation tax  to  the  state  of  Texas  and  DaUas 
county  during  said  period  mentioned  la  the 
preceding  paragraph  hereof,  under  subdivi- 
sion 54,  art  5049,  Sayles'  Ann.  Civ.  St  1897. 
which  Imposes  an  occupation  tax  of  $2  per 
mile  on  each  and  every  mile  of  track  owned 
by  street  railway  companies,  and  article  5060, 
which  authorized  counties  to  levy  and  collect 
one-half  of  the  amount  levied  by  the  state  aa 
occupation  tax. 

"(3)  lliat  heretofore,  prior  to  September 
20,  1907,  and  annually  thereafter,  the  com- 
missioners' court  of  DaUas  county,  Tex^  sea- 


tion  tax,  payable  annually  In  advance, 
amounting  to  one-half  of  the  amount  levied 
as  an  occupation  tax  on  such  occupations 
for  the  state  of  Texas,  making  the  amount 
so  levied  by  Dallas  county,  upon  and  against 
the  defendant  herein,  provided  It  had  any 
authority  to  levy  such  tax  against  said  de- 
fendant, as  an  annual  occupation  tax  payable 
annually  In  advance,  the  sum  of  $1  per  mile 
for  each  and  every  mile  of  track  owned  by  It 
in  Dallas  county.  The  amount  of  tax  which 
would  be  due  the  county,  if  any,  under  said 
old  law,  aggregating  $77.86  for  two  years, 
and  double  that  amount,  viz.,  $155.72,  would 
be  due  the  state  for  occupation  tax,  if  any- 
thing under  the  said  old  law.  The  intent 
and  purpose  of  this  paragraph  is  to  agree 
that  the  county  of  Dallas  has  regularly  levied 
an  occupation  tax  against  the  defendant  for 
tlie  time  hereinbefore  shown  under  the  occupa- 
tion tax  law  (articles  5049  and  6050),  and 
particularly  subsection  54  of  said  article  5049, 
and  plaintiffs  have  demanded,  and  are  at- 
tempting to  collect,  the  state  and  county  tax- 
es under  said  occupation  tax  law. 

"(4)  It  is  further  agreed  that  the  defendant 
has  paid  to  the  state  of  Texas  an  occupation 
tax  based  upon  gross  receipts  for  the  period 
hereinabove  set  forth,  under  chapter  18,  Gen- 
eral Laws  of  the  State  of  Texas,  Acts  of  the 
Thirtieth  Legislature  approved  May  16,  1907, 
found  in  Sess.  Acts,  pp.  47fr-489,  inclusive." 

The  contention  of  appellant  is  that  "the  act 
of  1897  and  that  of  1907  here  in  question 
are  eo  nomine  occupation  tax  laws,  and 
both  levy  an  occupation  tax  upon  street  car 
companies.  While  the  two  laws  levy  the  tax 
upon  a  different  basis — one  upon  mileage  of 
track,  and  the  other  upon  gross  receipts — 
they  are  eesentially  and  confessedly  the 
same  character  of  tax,  viz.,  occupation  tax; 
and,  in  the  absence  of  express  provision  to 
the  contrary,  the  latter  act  must  be  construed 
as  intended  to  supersede  and  take  the  place 
of  the  older  act.  If  not  In  toto,  at  least  to 
the  extent  that  the  two  acts  cover  the  same 
subjects  of  taxation."  Mr.  Sutherland  on 
Statutory  ConstructliHi  (2d  Ed.)  p.  465,  says : 
"Repeals  by  implication  are  not  favored. 
This  means  that  It  is  the  duty  of  the  court  to 
so  construe  the  acts,  if  possible,  that  both 
shall  be  operative."  On  page  467  the  same 
author  says:  "(Considerations  of  conveni- 
ence. Justice,  and  reasonableness,  when  they 
can  be  Invcdied  against  the  implication  of 
repeal,  are  always  very  patent  There  must 
be.  such  a  manifest  and  total  repugnance 
that  the  two  enactments  cannot  stand.  The 
earliest  statute  continues  in  force  unless  the 
two  are  clearly  inconsistent  with,  and  repug- 
nant to,  each  other,  or  unless  in  the  later 


as  a  repeal  of  the  former  by  implication." 
The  statute  of  1897  and  that  of  1907  are 
not  so  clearly  inconsistent  with,  and  repug- 
nant to,  each  other  as  that  both  cannot  stand, 
and  there  is  nothing  in  the  act  of  1907  that 
Indicates  to  our  minds  that  the  Legislature 
intended  to  repeal  the  act  of  1897.  On  the 
other  handt  in  section  22  of  the  act  of  1907 
(Gen.  Laws,  p.  487)  this  language  is  used: 
"Except  as  herein  stated  all  taxes  levied 
by  this  act  shall  be  in  addition  to  all  other 
taxes  now  levied  by  law" — which  indicates 
that  said  act  was  not  Intended  to  relieve 
against  any  tax  that  bad  theretofore  been 
Imposed.  The  term  "all  other  taxes"  includes 
occupation  tax,  as  well  as  all  other  kinds  des- 
ignated by  the  laws  of  the  state.  The  state 
having  levied  theretofore  an  occupation  tax 
by  the  act  of  1897,  said  tax  was  not  excluded 
by  the  said  act  of  1907.  This  view  we 
think  Is  strengthened  by  reference  to  House 
Journals  of  Thirtieth  Legislature,  where  It 
will  be  seen  the  House  voted  down  a  pro- 
posed amendment  repealing  the  act  of  1897, 
from  which  It  would  seem,  had  the  House  not 
Intended  to  make  this  an  additional  tax,  a 
different  action  would  have  been  taken  on 
said  repealing  clause. 

It  Is  argued  that  to  hold  the  two  acts  as 
In  force  as  to  appellant  would  be  to  levy  a 
double  or  duplicate  occupation  tax  on  street 
car  companies  in  cities  containing  a  popula- 
tion of  10,000  or  over,  which  Is  contrary  to 
the  principles  governing  the  laws  of  taxation. 
We  do  not  think  this  construction  should  be 
applied  to  the  law  under  discussion.  We 
think  the  better  construction  is  that  the  Leg- 
islature Intended  the  two  acts  to  be  construed 
together,  considering  that  the  operation  of  a 
street  railway  In  a  larger  and  more  populous 
city  was  more  valuable  than  In  a  smaller  one, 
and  the  levying  of  a  tax  on  the  gross  receipts 
would  be  nearer  Just  and  equitable,  and  come 
nearer  equalizing  the  burdens  of  taxation. 
This  Is  a  reasonable  view  of  the  matter,  we 
think,  and  therefore  conclude  that  the  act 
of  1907  levying  an  occupation  tax  is  but  an 
additional  tax  to  the  one  levied  by  the  said 
act  of  1897,  and  the  last-named  act  is  not 
repealed  by  the  act  of  1907. 

The  Judgment  is  affirmed. 


FRANCIS  V.  HOLMES. 

((3ourt  of  Civil  Appeals  of  Texaa.     March  27, 
1909.) 

1.  Vkndob  and  Pubchasbb  ({  298*)— Remk- 
DiEs  OF  Vendor— Reoovebt  of  Land— "Fob- 
oiBLK  Detainer"— "Let." 

Sayles'  Ann.  Civ.  St.  1897,  art.  2519,  makes 

it  forcible  detainer  to  willfully  hold  over  with- 
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as  the  term  "let"  contemplates  the  existence 
of  the  relation  of  landlord  and  tenant,  it  being 
defined  as  "to  give  leave  to.;  to  permit;  to 
grant  the  use  of  realty  for  a  compensation  cor- 
relative to  hire;  to  lease  or  hire  out  for  com- 
pensation." 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Cent.  Dig.  {  834 ;   Dec.  Dig.  {  298.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  3,  pp.  2872,  2873 ;    vol.  5,  pp.  -4094,  4095.] 

2.  Vendob  and  Pubchaseb  (8  298*)— Remb- 
DIE8  OF  Vendob— Recovebt  of  Pbemises— 

FOBCIBLE   DETAINBB. 

A  person  who  entered  into  possession  of 
land  under  a  contract  to  purchase  was  not  a 
tenant  at  will  or  at  sufferance  of  the  vendor,  so 
as  to  authorize  the  vendor  to  maintain  forcible 
detainer  against  him  under  Sayles'  Ann.  Civ. 
St.  1897,  art.  2519,  providing  that,  where  such 
a  tenant  refuses  to  give  up  possession  after 
the  termination  of  the  landlord's  will  and  after 
demand  in  writing,  he  shall  be  guilty  of  for- 
cible detainer. 

[EM.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Cent.  Dig.  |  834;  Dec.  Dig.  g  29&*] 

3.  Landlobd  and  Tenant  ({  1*)— Who  abs 

"Tenants." 

A  "tenant"  is  one  who  occupies  the  lands 
or  premises  of  another  in  subordination  to  the 
other's  title  and  with  his  assent,  express  or  im- 
plied; but,  in  order  to  create  the  relation,  the 
two  elements  must  cOtacur. 

[Bd.  Note.— For  other  cases,  see  Landlord 
and  Tenant,  Dec.  Dig.  {  l.» 

For  other  definitions,  see  Words  and  Phrases, 
vol.  8,  pp.  6904,  6905.] 

4.  FoBciBiiE  Bntbt  and  Detaineb  (I  82*)- 
Questions  DETEBinNABLS— Title. 

Under  the  express  provisions  of  Sayles' 
Ann.  Civ.  St.  I88'i,  art  2529,  the  question  of 
title  cannot  be  adjudicated  in  an  action  of  for- 
cible detainer. 

[Ed.  Note.— For  other  cases,  see  Forcible  En- 
try and  Detainer,  Dec.  Dig.  {  32.*] 

Appeal  from  District  Court,  Wheeler 
County;  H.  O.  Hendricks,  Judge. 

Action  of  forcible  detainer  by  A.  N. 
Holmes  against  B.  L>.  Francis.  From  a 
Judgment  for  plaintiff,  defendant  appeals. 
Reversed,  and  cause  dlamlsaed. 

Lackey  &  Cocke,  for  appellant  J.  B.  Rey- 
nolds, for  appellee. 

DUNKUN,  J.  On  Septeml)er  9,  1907,  A. 
N.  Holmes  entered  Into  a  parol  agreement 
with  B.  L.  Francis  to  sell  to  him  the  north- 
west quarter  of  section  42  In  block  17,  Hous- 
ton &  Great  Northern  Railroad  Company 
survey  In  Wheeler  county  for  the  sum  of 
$3,450,  payable  as  follows:  $200  cash;  $1,800 
on  November  9,  1907;  $600  November  1, 1908; 
$600  November  1,  1909;  and  $250  November 
1, 1910.  On  the  same  date  Holmes  executed  a 
deed  to  the  land  in  favor  of  Francis,  express- 
ing the  foregoing  consideration,  and  Francis 
e-tecuted  promissory  notes  In  favor  of  Holmes 
for  all  the  deferred  payments  except  the  $1,- 
snn  TKiTTinent,   all  of  which  papers,  together 


deposited  with  the  papers  should  be  forfeit- 
ed to  Holmes  and  the  contract  of  purchase 
terminated.  Francis  was  then  placed  In 
possession  of  the  land  under  and  by  Tlrtne 
of  the  foregoing  agreements  and  has  held 
same  ever  since.  At  the  time  he  took  pos- 
session, there  were  matured  crops  on  the 
land  grown  by  Holmes,  and  these  crops  were 
embraced  In  the  contract  of  sale  as  a  part 
of  the  realty.  On  October  28,  1907,  Holmes, 
at  the  request  of  Francis,  agreed  to  extend 
time  of  payment  of  the  $1,800  installment, 
and  Francis  agreed  to  pay  Interest  thereon; 
but  the  period  of  extension  and  the  rate  of 
interest  were  not  ag^reed  on.    Decemb^  15, 

1907,  there  was  a  definite  agreement  of  ex- 
tension of  time  for  payment  of  the  $1,800 
to  January  1,  1908.  During  the  month  of 
December  Francis  paid  to  Holmes  $350, 
which  was  accepted  by  the  latter  as  a  part 
payment  of  the  $1300  before  mentioned. 
This  money  was  realized  by  Francis  from 
the  sale  of  cotton  gathered  by  blm  from  the 
land  and  grown  by  Holmes.    On  January  1, 

1908,  Francis,  being  unable  to  pay  the  bal- 
ance of  the  $1,800,  asked  for  further  exten- 
sion of  time,  and  Holmes  agreed  to  give  him 
an  answer  on  the  morning  of  the  following 
day.  On  the  evening  of  January  2d  Francis 
offered  to  give  a  check  on  a  bank  for  this 
balance,  but  Holmes  refused  to  accept  It 
and  declared  the  contract  of  purchase  ta- 
minated.  On  February  6, 1908,  Holmes  insti- 
tuted a  suit  in  the  Justice  court  for  forcible 
detainer  against  Francis  to  recover  posses- 
sion of  the  land,  alleging  in  his  complaint 
that  possession  of  the  property  had  been  giv- 
en to  Francis  under  a  contract  by  which  de- 
fendant had  the  option  to  purchase  it  on  or 
by 'January  1,  1908,  and  that  he  had  failed 
to  exercise  the  option  according  to  its  terms, 
and  thereby  defendant's  right  to  purchase 
was  forfeited  and  lost,  and  his  right  to  pos- 
session- terminated.  Plaintiff  recovered  In 
the  Justice  court,  and  from  the  Judgment 
there  rendered  Francis  appealed  to  the  dis- 
trict court,  where  he  was  again  cast  in  the 
suit,  and  now  appeals  from  the  Judgment 
last  rendered  to  this  court 

Upon  the  trial  In  the  district  court  Fran- 
cis tendered  to  Holmes  in  open  court  $1,475 
as  the  balance  due  of  the  $1,800  i>ayment 
with  interest  thereon  from  January  2,  1908. 
also  the  notes  previously  executed  by  him, 
and  in  his  pleadings  claimed  title  to  the 
land.  Sayles'  Ann.  Civ.  St  1887,  art  2519, 
reads  as  follows:  "If  any  person  (1)  shall 
make  an  entry  into  any  lands,  tenements  or 
other  real  property,  except  in  cases  where  en- 
try Is  given  by  law,  or  (2)  shall  mnk^  snv 
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fliicb  entry  lir  force,  or  (S)  It  any  person  Sball 
wlllfolly  and  wltlurat  force  bold  over  any 
lands,  tenements  or  other  real  property  aft- 
er the  termination  of  the  time  for  which 
Buch  lands,  tenements  or  other  real  prop- 
erty were  let  to  him,  or  to  the  person  under 
whom  he  claims,  after  demand  made  In 
writing  for  the  potasesslon  thereof  by  the 
person  or  persons  entitled  to  sacb  posses- 
sion, such  person  shall  be  adjudged  guilty 
of  forcible  entry  and  detainer,  or  of  forcible 
detainer,  as  the  case  may  be."  Article  2521: 
"A  person  shall  be  adjudged  guilty  of  forci- 
ble detainer  also  In  the  following  cases:  (1) 
Where  a  tenant  at  will  or  by  sufferance  re- 
fuses, after  demand  made  In  writing  as 
aforesaid,  to  give  possession  to  the  landlord 
after  the  determination  of  his  will.  (2) 
Where  the  tenant  of  a  person  who  has  made 
a  forcible  entry  refuses  to  give  possession, 
after  demand  as  aforesaid,  to  the  person 
upon  whose  possession  the  forcible  entry 
was  made.  (3)  Where  a  person  who  has 
made  a  forcible  entry  upon  the  possession 
of  one  who  acquired  it  by  forcible  entry  re- 
fuses to  give  possession  on  demand,  as 
aforesaid,  to  him  upon  whose  possession  the 
first  forcible  entry  was  made.  (4)  Where  a 
person  who  has  made  a  forcible  entry  upon 
the  possession  of  a  tenant  for  a  term,  re- 
fuses to  dellyer  i>ossesslon  to  the  landlord, 
upon  demand  as  aforesaid,  after  the  term 
expires;  and  If  the  term  expire  whilst  a 
writ  of  forcible  entry  sued  out  by  the  ten- 
ant is  pending,  the  landlord  may,  at  his  own 
cost  and  for  his  own  benefit,  prosecute  it  In 
the  name  of  the  tenant  It  is  not  material 
whether  the  tenant  shall  have  received  pos- 
session from  his  landlord  or  have  become 
his  tenant  after  obtaining  possession." 

If  the  facts  proven  and  above  noted  make 
this  a  case  of  forcible  detainer,  under  the 
statutes  it  must  be  by  virtue  of  subdivision 
3  of  article  2519,  or  by  virtue  of  some  pro- 
vision of  article  2S21,  above  quoted.  All 
those  provisions  contemplate  the  existence 
of  the  relation  of  landlord  and  tenant  as  a 
basis  for  the  action  of  forcible  detainer. 
The  facts  above  noted  plainly  show  that 
Holmes  gave  to  Francis  possession  of  the 
land  under  and  by  virtue  of  the  contract  of 
the  latter  to  purchase  it,  and  we  think  the 
land  was  never  let  to  Francis  within  the 
meaning  of  the  term  "let,"  as  used  in  sub- 
division 8  of  article  2619,  and  that  he  was 
never  a  tenant  by  will  or  sufferance  within 
the  meaning  of  article  2521.  The  term  "let" 
Is  thus  defined  in  Anderson's  Lisw  Diction- 
ary: "To  give  leave  to;  to  permit  To  grant 
the  use  of  realty  for  a  compensation;  cor- 
relative to  hire."  And  thus  in  Rapalje's 
Law  Dictionary:  "Hindrance,  obstruction. 
To  lease,  or  hire  out  a  thing  for  a  compensa- 
tion." The  following  from  1  Wood's  Land- 
lord &  Tenant  1,  seems  In  accord  with  the 


weight  of  the  authorities:  "A  tenant  is  one 
who  occupies  the  lands  or  premises  of  an- 
other, in  subordination  to  that  other's  title, 
and  with  his  assent  express  or  Implied. 
But  in  order  to  create  the  relations,  the  two 
elements  must  concur.  The  fact  that  one  is 
In  the  possession  of  the  lands  of  another 
does  not  of  itself  establish  a  tenancy,  be- 
cause, if  he  is  In  possession  under  a  claim 
of  title  In  himself,  or  under  the  title  of  an- 
other, or  even  In  recognition  of  the  owner's 
title,  but  without  his  assent  he  is  a  mere 
trespasser,  and  cannot  be  compelled  to  yield 
rent  for  his  occupancy,  nor  is  he  estopped 
from  attacking  the  owner's  title.  In  such 
a  case,  all  the  elements  requisite  to  create 
the  relation  of  landlord  on  the  one  hand, 
or  of  tenant  on  the  other,  are  lacking,  to  wit 
assent  upon  the  one  hand,  and  subordination 
to  title  upon  the  other.  If  the  owner  gives 
his  assent  to  the  occupancy  of  one  who  has 
entered  upon  his  lands  adversely,  a  tenancy 
is  not  thereby  created.  In  order  to  have  that 
effect  the  person  in  possession  must  accept 
such  permission,  and  consent  to  hold  under 
him,  and  in  subordination  to  his  title."  See, 
also,  Cunningham  v.  Ammerman,  8  Wilson, 
Civ.  Cas.  Ct.  App.  f  362;  Brown  v.  Randolph, 
26  Tex.  Civ.  App.  66,  62  S.  W.  981;  24  Cyc. 
884-887;  1  Taylor's  Landlord  &  Tenant  H 
23,  25. 

The  Issue  made  both  by  the  pleadings  of 
the  parties  and  by  the  evidence,  being  nec- 
essarily one  of  title,  could  not  be  determin- 
ed in  the  action  for  forcible  detainer. 
Sayles'  Ann.  Civ.  St  1897,  art.  2529;  19  Cyc. 
1124:-1127. 

The  Judgment  of  the  trial  court  is  there- 
fore reversed,  and  the  cause  dismissed. 


GABBART  v.  JOHNSON, 

(Court  ot  CUvU  Appeals  of  Tez«ui.     April  10, 
1909.) 

1.  Schools  amd  Schooi,  Distkicts  {|  37»)— 
Change  of  Boundabies — Constbdotion  of 
Statute. 

Rev.  St  1896,  art  3938,  as  amended  by 
Act  June  6,  1899  (Gen.  Laws  1899,  p.  321,  c. 
1^),  proTides  that  the  county  commissioners' 
courts  of  organized  counties  which  are  not  sub- 
divided shall  subdivide  their  counties  into  con- 
venient school  districts,  except  counties  under 
the  community  system,  but  that  when  districts 
are  once  established,  they  sball  not  be  changed, 
except  npon  petition  of  patrons  desiring  to  be 
transferred  from  one  district  to  another,  when 
a  change  may  be  made  as  requested,  npon  a 
certain  showing.  The  act  also  empowers  the 
commissioners'  court  to  correct  errors  in  district 
lines,  and  complete  tbem  when  defective.  Held, 
that  the  act  applies  to  a  district  as  formed  after 
the  addition  of  territory  under  the  statute,  and 
hence,  after  such  a  change  of  boundsxies,  the 
county  commiMioners'  court  had  no  power  to 
revoke  its  former  order  making  the  change, 
without  observing  the  prescribed  procedure,  In 
the  absence  of  any  error  or  defect,  in  the  lines 
as  formerly  fixed. 

[ESd.  Note.— For  other  cases,  see  Schools  and 
School  Districts,  Dec.  IMg.  i  37.*] 
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[Ed.  Note.— For  other  cases,  see  Schools  and 
School  Districts,  Dec.  Dig.  {  37.*] 

3.  Schools  and  School  Districts  (|  24*)— 
Proceedinos  to  Chanqe  Bodndabies— Ib- 
begulabities. 

Where  the  county  commissioners'  court  ac- 
quired and  exercised  jurisdiction  of  proceedings 
to  change  the  boundaries  of  a  school  district 
under  the  act,  the  fact  that  one  person  living 
without  the  district,  who  did  not  petition  for  a 
change,  was  transferred  to  the  district  could  not 
be  availed  of  to  invalidate  the  proceedings,  in 
a  collateral  procee<Iing  to  contest  the  election  of 
a  trustee  for  the  district 

[Ed.  Note. — For  other  cases,  see  Schools  and 
School  Districts,  Cent.  Dig.  {  48;  Dec.  Dig. 
§  24.*] 

Appeal  from  District  Court,  Comanche 
County;   L.  S.  Kinder,  Judge. 

Action  between  Charley  Gabbart  and  J. 
J.  Johnson.  From  the  Judgment  Gabbart 
appeals.     Affirmed. 

McMillan  &  Reid,  for  appellant  Calloway 
&  Calloway,  for  appellee. 

CONNER,  C.  J.  This  Is  a  contest  over  the 
office  of  trustee  for  Union  Grove  school  dis- 
trict No.  63  of  Comanche  county.  From  the 
facts  found  by  the  trial  court  It  appears 
that  Comanche  county  was  regularly  sub- 
divided Into  school  districts,  in  accordance 
with  section  40,  Gen.  Laws  1883,  p.  194,  c. 
122  (Rev.  St  1895,  art  3938),  after  which, 
on,  to  wit  November  18,  1904,  the  commis- 
sioners' court,  as  authorized  by  Acts  1899, 
p.  321,  c.  183  (article  3938,  Sayles'  Ann.  Civ. 
St  Supp.  1904),  upon  the  petition  of  W.  S. 
Stephens  and  seven  others,  who  lived  in  ad- 
joining districts,  changed  the  line  of  district 
No.  63  so  as  to  include  the  petitioners  there- 
in. At  the  February  term,  1905,  the  com- 
missioners' court  acting  upon  its  own  mo- 
tion, passed  an  order  rescinding  the  former 
order  o'f  November  18,  1904,  restoring  the 
lines  of  district  No.  63  to  Its  original  boun- 
daries. During  the  years  1906  and  1907  the 
order  of  the  February  term,  1905,  seems  not 
to  have  been  resisted;  all  persons  living 
within  the  territory  added  to  district  No. 
63  by  the  order  of  November  18,  1904,  tak- 
ing no  part  in  the  affairs  of  district  No.  63, 
but  voted,  etc.,  within  the  districts  of  which 
they  originally  constituted  a  part  At  the 
regular  trustee  election  for  school  district  No. 
63  in  April,  1908,  however,  the  voters  resid- 
ing in  the  added  territory  came  into  district 
No.  63  and  voted  at  said  election.  At  this 
election  appellee  received  a  majority  of  all 
the  votes  cast  but  appellant  received  the 
majority  of  the  votes  cast  by  persons  living 
within  the'  original  boundaries  of  district 
No.  63.  The  vital  question  presented  to  us 
for  determination,  therefore,  is  whether  the 


nev.    ou    xouu,    an.    chkso,    as    ameuuea    nj 
act  approved  June  6,  1899  (Gen.  Laws  1899, 
p.  821,  c.  183),  provides,  so  far  as  necessary 
to  here  set  out  that:    "It  shall  be  the  duty 
of  the  county  commlssioneis'  court  of  all 
organized  counties,  not  already  subdiTided, 
to  subdivide  their  resi)ectlve  counties  into 
convenient  school  districts  by  the  first  day 
of  Jime,  1899,  or  as  soon  thereafter  as  prac- 
ticable,  and   counties    hereafter    organized 
shall  be  subdivided  before  the  beginning  of 
the  next  ensuing  school  year  (provided,  that 
nothing  In  this  article  shall  be  construed  to 
affect  counties  that  have  been  placed  under 
the  community  system).     Said  courts   shall 
designate  said  school  districts  by  numbers: 
Provided,  that  when  districts  are  once  estab- 
lished they  shall  not  be  changed  except  up- 
on the  following  conditions,  to  wit:     When 
any  patron  or  patrons  of  any  school  district 
desire  to  be  transferred  to   any   adjoining 
district  they  shall  make  application  to  the 
commissioners'  court  of  their  county  for  a 
change  in  the  district  line,  and  if  it  shall 
appear  to  the  said  court  upon  full  and  com- 
plete evidence  that  the  desired  change  in 
the  district   line   will  divide   the  distance 
more  equally  between  the  two  schools  af- 
fected by  the  change,  and  that  the  patrons 
so  petitioning  live  nearer  by  the  most  prac- 
tical road  to  the  school  to  which  they  desire 
to  be  attached  than  to  the  one  from  which 
they  seek  to  be  released.;   or  if  it  shall  ai>- 
pear  to  the  said  court  that  there  Is  an  un- 
controllable and  dangerous  obstacle  between 
the  houses  of  said  petitioning  patrons  and 
the  school  to  which  they  have  heretofore 
been  attached,  and  that  the  school  to  which 
they  desire  to  be  attached  is  more  accessible 
than   the   former,  the  said  commissioners' 
court  may  change  the  district  line  as  re- 
quested, but  said  change  shall  be  by  unani- 
mous consent  of  all  the  commissioners  elect- 
ed.     The    commissioners'    court    shall    also 
have  power  to  correct  all  errors  In  school 
district   lines   and  to   complete   said   lines 
when  they  are  defective."    The  evident  pur- 
pose of  the  Legislature  was  to  prevent  dis- 
turbance of  existing  conditions  when  once 
lawfully  brought  about  and  In  this  respect 
it  seems  difficult  to  differentiate  between  a 
district  as  originally  formed  and  as  formed 
after  the  addition  of  territory  under  the  stat- 
ute.   The  policy  of  nondistnrbance — of  pre- 
serving  and    maintaining   the    statu    quo — 
would  seem  to  apply  as  well  to  the  district 
after  it  has  been  lawfully  enlarged  as  be- 
fore.   If  this  be  true,  we  think  we  must  ap- 
prove the  trial  court's  conclusion  that  the 
order  of  the  commissioners'  court  at  its  Feb- 
ruary term,  1905,  was  void  because  in  direct 
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Unless  there  was  some  error  or  defect  In 
tbe  lines  of  tbe  enlarged  district,  tbe  com- 
missioners' court  was  forbidden  to  change 
the  lines,  save  upon  "petition"  as  provided 
in  the  act  The  purpose  of  conferring  the 
power  to  change  the  original  lines  was  evi- 
dently to  enable  the  commissioners'  court 
to  so  adjust  the  lines  as  to  subserve  the  in- 
terest and  convenience  of  those  situated  on 
or  near  tbe  lines  of  the  original  districts, 
and  when,  upon  petition  of  persons  to  be 
affected,  the  commissioners'  court  so  adjust 
the  lines,  we  think  the  district  is  to  be  there- 
after considered  as  if  thus  originally  estab- 
lished. These  conclusions  lead  to  an  affirm- 
ance of  the  Judgment,  inasmuch  as  we  think 
tbe  acquiescence  on  the  part  of  the  people 
in  the  added  territory  In  the  order  of  Feb- 
ruary, 1905,  for  the  years  190G  and  1907 
cannot  have  the  effect  to  validate  an  or- 
der otherwise  void.  Nor  do  we  regard  as 
of  any  consequence  appellant's  contention 
that  in  the  added  territory  there  lived  one 
person  who  did  not  Join  in  the  petition  to 
he  added  to  district  No.  63,  particularly  in 
view  of  the  nature  of  this  proceeding.  The 
power  of  tbe  commissioners'  court  to  pass 
the  order  of  Noveml)er  18,  1904,  was  certain- 
ly Invoked  by  the  petition  filed  In  that  court. 
Jurisdiction  having  been  thus  invoked  and 
exercised,  the  irregularity,  if  It  be  an  ir- 
regularity, of  including  a  person  not  peti- 
tioning therefor  is  not  available  in  a  collat- 
eral proceeding,  as  this  must  be  held  to  be. 
We  conclude  that  the  Judgment  must  be 
affirmed  upon  the  trial  court's  conclusions 
of  fact  and  of  law,  which  we  adopt 


J.  J.  B.  McCntliAR  LUMBER  CO.  v.  HIG- 
GINBOTHAM  BROS.  &  CO. 

(Court  of  Civil  Appeals  of  Texas.     March  27, 
1909.    Rehearing  Denied  April  24,  1909.) 

1.  Venu*    (5    7*)— Sales— Bbkach    of    Oon- 

TBACT. 

A  confirmation  of  an  order  for  the  sale  of 
shingles  recited  the  order,  which,  after  being 
dated  at  Ft.  Worth,  Tex.,  followed  with  the 
words,  "Ship  to  Comanche,  Tex.,"  certain  de- 
scribed shingles.  t^^^<^t  that  such  order  and 
confirmation  were  insumcient  to  prove  a  con- 
tract in  writing  for  the  delivery  or  the  shingles 
to  the  purchaser  in  Comanche  county  so  as  to 
entitle  the  purchaser  to  sue  for  tbe  breach  in 
such  county. 

[EM.  Note.— For  other  cases,  see  Venue,  Dec. 
Dig.  {  7.*] 

2.  Veitux  (J  21*)— Plea  op  Pbivilege. 

Where  the  evidence  showed  that  defendant's 
residence  was  in  a  county  other  than  that  in 
which  he  was  sued,  and  the  evidence  was  in- 
tufficient  to  prove  a  case  of  fraud  by  the  de- 


was    committed,    detendants    plea   oi   privilege 
against  suit  in  such  county  should  be  sustained. 
[Ed.  Note.— For  other  cases,  see  Venue,  Dec. 
Dig.  i  21.»] 

Appeal  from  Comanche  County  Court ;  Ed- 
win Dabney,  Judge.  ' 

Action  by  Hlgginbotham  Bros.  &  Co.  against 
tbe  J.  J.  B.  McCullar  Lumber  Company  to 
recover  loss  of  profits  on  two  cars  of  shin- 
gles alleged  to  have  been  sold  by  defendant 
to  plaintiff.  Prom  a  Judgment  for  plaintiff, 
defendant' appeals.    Reversed  and  remanded. 

J.  M.  Relger  and  Smith  &  Latlmore,  for 
appellant    Goodson  &  Goodson,  for  appellee. 

DUNKLIN,  J.  Hlgginbotham  Bros.  &  Co. 
recovered  a  Judgment  In  tbe  county  court  of 
Comanche  county  for  $125  against  J.  J.  B. 
McCullar,  doing  business  in  the  trading  name 
of  J.  J.  B.  McCullar  Lumber  Company,  from 
which  Judgment  the  defendant  has  appealed. 

The  suit  was  to  recover  loss  of  profits  on 
two  cars  of  shingles  which  plaintiff  alleged 
defendant  had  contracted  in  writing  to  sell 
and  deliver  to  plaintiff  in  Comanche,  Com- 
anche county.  Plaintiff  further  alleged  that 
defendant  executed  tbe  contract  with  the 
fraudulent  purpose  not  to  comply  with  the 
same  if  the  market  value  of  the  shingles 
should  advance  in  price  before  time  of  deliv- 
ery thereof  should  arrive,  and  that  the  ne- 
gotiations between  plaintiff  and  defendant  re- 
sulting in  the  order  for  tbe  shingles  were  bad 
in  Comanche  county.  By  plea  in  abatement 
defendant  alleged:  That  he  was  an  inhabit- 
ant of  Texas,  and  when  the  suit  was  institut- 
ed bad  bis  domicile  in  Denton  county,  but 
had  his  business  headquarters  in  Ft  Worth, 
Tarrant  county ;  that  he  never  contracted  in 
writing  to  deliver  the  shingles  in  Comanche 
county  ;  and  that  in  agreeing  to  sell  the  shin- 
gles to  plaintiff  he  acted  in  good  faith.  The 
evidence  showed  that  defendant's  agent  went 
to  plalntlfTs  office  in  Comanche  and  proposed 
to  sell  tbe  shingles  In  controversy  for  $3.75 
per  1,000,  which  proposition  was  accepted  by 
plaintiff's  agent.  Defendant's  agent  then 
mailed  to  defendant  in  Ft.  Worth  an  order 
to  ship  the  shingles  to  plaintiff  at  Comancbe. 
Tbe  defendant  then  wrote  plaintiff  confirming 
tbe  order,  as  follows: 

"Notice.  The  copy  of  this  order  is  inclosed 
for  comparison.  If  not  correct  in  every  par- 
ticular notify  immediately.  We  guaranty 
grades  to  be  up  to  the  standard  of  the  Yellow 
Pine  Manufacturers'  Association,  and  this  or- 
der is  taken  to  be  shipped  subject  to  their 
grades  and  classifications.  Our  terms  are  60 
days,  or  2  per  cent  discount  after  deducting 
freight,  if  paid  within  10  days  from  date  of 
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Invoice,  and  this  order  is  accepted  on  these 
terms: 


Order  No.  24& 

Ft.  Worth,  Tex.,  March  16,  1907. 
Ship  to  Hifginbotham  Bros.  &  Co. 

Comanche,  Texas. 
Rate  Price*  t  o.  b. 

Via 


Feet. 


Pieces. 


Description. 


Price. 


One  Oar  No.  1  Oear  Redwood  Shingles    $3.75 
3.  L.  McCs  No.  256. 

"We  have  entered  yonr  order  as  above.  If 
you  have  any  further  communication  in  re- 
gard to  same,  kindly  address  us  direct,  re- 
ferring to  our  order  No. . 

"Tours  truly, 

"J.  J.  B.  McCullar  Lumber  Co." 

A  duplicate  of  the  above  confirmation  was 
also  mailed  for  the  other  car  of  shingles  or- 
dered. The  foregoing  order  and  confirmation 
thereof  was  the  only  evidence  offered  to 
prove  a  contract  in  writing  on  the  part  of  de- 
fendant to  deliver  the  shingles  to  plaintiff  In 
Comanche  county,  and  we  thinlc  It  falls  to 
prove  such  a  contract.  Orthweln's  Sons  v.  W. 
M.  &  B.  Co.,  82  Tex.  Civ.  App.  600,  75  S.  W. 
364 ;  Russell  v.  Heitman  (Tex.  Civ.  App.)  86  S. 
W.  75.  The  undisputed  evidence  also  showed 
defendant's  residence  In  Denton  county,  as  al- 
leged in  his  plea  of  privilege,  and  the  facts 
proven  did  not  constitute  a  case  of  fraud 
committed  In  Comanche  county  such  as  would 
give  the  county  court  of  that  county  Jurisdic- 
tion over  the  defendant  under  Sayles'  Ann. 
Civ.  St  1897,  art  1194,  subd.  7.  We  are 
therefore  of  opinion  that  defendant's  plea  of 
privilege  should  have  been  sustained,  and  the 
failure  of  the  trial  court  to  so  hold  was  error 
which  will  require  a  reversal  of  the  judg- 
ment 

Other  questions  presented  in  appellant's 
brief  will  not  likely  arise  on  another  trial, 
and  a  discussion  of  tbem  is  unnecessary. 

For  th^  reasons  above  noted,  the  Judgment 
is  reversed,  and  the  cause  remanded,  with 
Instructions  to  the  trial  court  to  enter  an 
order  changing  the  venue  of  the  case  to  the 
county  court  of  Denton  county,  and  to  make 
all  other  orders  necessary  to  effectuate  such 
change  of  venue,  as  prescribed  by  Acts  30th 
liCg.  c.  133  (Gen.  Laws  1907,  p.  248). 

Reversed  and  remanded. 


WALL  et  ux.  v.  LUBBOCK  et  al.f 

(Court  of  Civil   Appeals  of  Texas.     Nov.  25, 
190S.     On  Rehearing,  April  14,  1909.) 

1.  Evidence  (I  285*)— Hsabsay— Pediobee. 

Matters  of  pedigree  such  as  family  history 
may  be  proved  by  hearsay  testimony,  and  other 
facts,  not  entirely  matters  of  pedicree,  may  be 
so  intimately  connected  with  pedigree  as  to 
permit  their  proof  by  the  same  character  of 
testimony. 

[Eid.    Note. — For  other  cases,   see    E^7idence, 
Cent.  Dig.  S  1148;   Dec.  Dig.  i  285.*] 


2.  Evidence  (|  288*)— Heabsat— Pbdiobee. 

Where  a  witness  was  the  husband  of  the 
granddaughter  of  a  person,  he  was  a  memlier  of 
the  family  and  could  testify  as  to  the  family 
history,  including  the  death  and  time  of  death 
of  that  person,  though  be  did  not  state  that 
he  obtained  his  information  from  deceased  mem- 
l)er8  of  the  family. 

[Ed.  Note.— For  other  cases,  see  Svidenoew 
Dec.  Dig.  f  288.»] 

8.  Evidence  (g  288*)— Heabsat— Rkfdtahok 

AS  TO  Pebsonb. 

Where  a  witness  testified  that  be  first  be- 
came acquainted  with  the  family  of  S.  about  60 
yeats  ago,  and  that  the  family  consisted  of  Mrs. 
S.,  son,  and  daughter,  he  could  testify  that  it 
was  generally  understood  at  the  time  in  ttiat 
community  that  S.  was  dead  and  tliat  Mrs.  S. 
was  recognized  as  a  widow. 

[Ed.  Note.— For  other  cases,  see  Eividence, 
Dec.  Dig.  i  288.*] 

4.  Pbincipai,  and  Agent  (|  43*)— Revocation 
OF  Agency- Death  of  Pbincipai,. 

Death  of  the  principal  revokes  the  uenfs 
authority,  and  his  subsequent  deed  is  void,  and 
conveys  no  title. 

[Ed.  Note. — For  other  cases,  see  Principal  and 
Agent,  Cent  Dig.  IS  67-71 ;  Dec.  Dig.  I  43.*] 

5.  Tbial  (J  199*)  —  Pbovince  or  Jubt  —  Iw- 
BTBucTioNft— Detebionatioit  Or  QuxamoNa 
OF  Law. 

In  trespass  to  try  title,  where  defendants 
claimed  through  a  deed  from  an  agent  of  the 
person  who  was  the  common  source  of  title,  and 
the  question  in  dispute  was  Whether  the  agent's 

Srincipai  had  died  prior  to  the  execution  c^  the 
eed,  thus  revoking  liis  agency,  a  request  to  sub- 
mit to  the  ;ury  the  question  whether  the  agent 
had  authority  to  convey  the  land  when  he  ex- 
ecuted the  deed  was  properly  refused,  since  it 
would  have  submitted  a  quesnon  of  law  as  well 
as  fact 

[Ed.  Note.— For  other  cases,  see  Trial,  Dec. 
Dig.  {  199.*] 

6.  Vbndob  and  Pubchaseb  (|  239*)— Inno- 
cent PuBCHASEB  —  Holding  Unoeb  Void 
Title. 

Where  a  link  in  the  title  of  purchasers  of 
land  was  a  deed  from  an  agent  which  was  void 
l>ecause  of  the  prior  revocation  of  his  authority 
by  his  principal  s  death,  the  purchaser  could  not 
claim  protection  as  an  innocent  purchaser,  since 
he  was  holding  under  a  void  title. 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Dec.  Dig.  {  239.*] 

7.  Pbincipai,  and  Agent  (I  119*)— Holder 
Undbb  Void  Deed  —  Pbxsdmption  or 
Agent's  Poweb  fbom  Lapse  or  Time. 

Where  a  deed  in  chain  of  title  to  land  was 
void  because  the  authority  of  the  agent  of  the 
owner,  who  executed  it  had  been  revoked  by  the 
owner's  death,  the  agent's  authority  to  convey 
could  not  t>e  presumed  from  mere  lapse  of  time. 
[Ed.  Note.— For  other  cases,  see  Principal  and 
Agent  Dec  Dig.  {  119.*] 

8.  Advebse  Possession  (i  71*)— Golob  or  Ti- 
tle. 

Where  one  link  in  the  chain  of  title  of  per- 
sons claiming  land  is  void,  they  have  no  such 
color  of  title  as  would  bar  an  action  against 
them  under  the  three-year  statute  of  llmita- 
tions. 

[Ed.  Note. — For  other  cases,  see  Adverse  Pos- 
session, Cent  Dig.  II  415-429;  Dec  Dig.  i 
71.*] 

9.  Advebse  Possession  (i  100*>— SumcixN- 
CY  OF  Possession. 

Rev.  St  1895,  art  8844,  provides  that 
when  peaceable  and  adverse  possession  of  land 
is  taken  under  a  written  memorandum  of  title 
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muniments  of  title  under  which  persons  claimed 
land  was  a  will,  the  registration  of  which  had 
been  destroyed,  and  no  steps  to  restore  the  rec- 
ord as  allowed  by  statute  nad  been  taken,  and 
the  persons  actually  occupied  for  over  10  years 
only  a  part  of  the  land  which  was  separated 
from  another  part  by  an  intervening  tract  which 
had  been  sold  off,  their  possession  did  not  con- 
stitute possession  of  the  detached  part  which 
would  bar  an  action  for  recovery  thereof  by  10- 
year  limitation. 

[Ed.  Note. — ^For  other  cases,  see  Adverse  Pos- 
session, Cent.  Dig.  SS  547-S74;  Dec.  Dig.  | 
100.*] 

On  Motion  for  Rehearing. 
10.  Tbial  (8  261*)— Refusal  of  Requests- 
Request    Embbacino    Sevebai,    Pboposi- 

TIONS. 

Where  defendant's  request  to  submit  17  dif- 
ferent special  issues  embraced  a  single  instru- 
ment with  one  caption  signed  at  one  place  at 
the  end  by  attorneys,  so  that  the  court  could  not 
detach  a  single  paragraph,  and,  in  view  of  the 
court's  charge,  it  would  not  have  been  proper 
to  charge  the  entire  request,  defendant  could 
not  complain  of  the  court's  refusal  to  charge 
the  single  paragraph. 

[BM.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  i  660 ;   Dec.  Dig.  |  261.*] 

11.  Principal  and  Agent  (J  195*)— AcrroN— 
Special  Vebdict— Right  to  Juoouent. 
Where  parties  claimed  land  under  a  deed 
of  an  agent,  who  they  contended  had  an  interest 
in  the  land,  so  that  his  authority  to  convey  was 
not  revoked  by  the  principal's  death,  and  the 
existence  of  that  interest,  which  was  a  question 
of  fact,  was  not  found  by  the  jury,  they  were 
not  entitled  as  matter  of  law  to  a  judgment 
upon  the  facts  found  by  the  jury  that  the  deed 
was  executed  by  the  agent  after  the  death  of  the 
principal. 

(Ed.  Note. — For  other  cases,  see  Principal  and 
Agent,  Dec.  Dig.  f  195.*] 

Appeal  from  District  Court,  Sabine  Coun- 
ty; James  I.  Perkins,  Judge. 

Trespass  to  try  title  by  F.  R.  Lubbodc  and 
others  against  W.  A.  Wall  and  wife.  Judg- 
ment for  plaintiffs  and  defendants  appeal. 
Affirmed. 

Hamilton  &  Minton,  John  B.  Warren,  and 
John  Hamman,  for  appellants.  Qoodrlch  & 
Synnott,  for  appellees. 

KEY,  J.  This  18  an  action  of  trespass  to 
try  title;  F.  R.  Lubbock  and  others  being 
plaintiffs  and  W.  A.  Wall  and  his  wife  be- 
ing defendants  in  tbe  court  below.  The  land 
Involved  is  a  part  of  the  John  S.  Cblveral 
beadright  surrey  of  1,280  acres,  located  in 
Sabine  county.  The  answer  filed  by  the  de- 
fendants embraced  a  general  denial  and  plea 
of  not  guilty,  and  limitation  of  three,  five, 
and  ten  years.  The  land  was  patented  to 
John  8.  Cblveral  in  1815,  and  the  plaintiffs 
proved  the  death  of  John  S.  Chiveral  and 
that  they  were  his  heirs.  The  defendants 
claimed  the  land  under  a  chain  of  title  al- 


ferred  to  was  not  produced,  but  evidence  was 
submitted  tending  to  prove  its  existence,  loss, 
an#  contents,  and  the  jury,  in  responding  to 
special  issues,  submitted  to  them,  found  that 
such  deed  was  executed.  The  plaintiffs  in- 
troduced testimony  tending  to  show  the  death 
of  John  S.  Cblveral  prior  to  the  execution  of 
the  deed  referred  to  by  W.  B.  Frazler  as 
agent  of  Chiveral,  and  the  jury  found  as  a 
fact  that  John  S.  Chiveral  was  dead  at  the 
time  Frazler  executed  that  deed.  The  jury 
also  found  that  the  defendants,  or  those  un- 
der whom  they  held,  had  peaceable  and  ad- 
verse possession  of  a  portion  of  the  John 
S.  Chiveral  survey  lying  south  of  the  Hous- 
ton Bayou  In  Sabine  county,  cultivating,  us- 
ing, or  enjoying  the  same  for  ten  consecutive 
years  after  the  30th  day  of  March,  1870,  and 
prior  to  the  24th  day  of  May,  1882.  They  al- 
so  found  that  In  1875  the  deed  records  ot 
Sabine  county,  including  the  records  of  th« 
deeds  and  will  under  which  the  defendants 
claim,  were  destroyed  by  fire,  and  that  said 
deeds  and  will  were  not  again  recorded  in 
that  county.  Upon  these  findings  of  the  Jury 
the  trial  court  rendered  judgment  for  the 
plaintiffs  for  the  land  In  controversy,  and 
the  defendants  have  appealed. 

The  first  assignment  of  error  challenges 
the  correctness  of  the  trial  court's  ruling  in 
permitting  the  plaintiff  F.  R.  Lubbock  to  tes- 
tify concerning  the  death  and  the  time  there- 
of of  J.  8.  Chiveral  and  the  relationship 
of  the  plaintiffs  to  him;  the  contention  being 
that  the  testimony  referred  to  was  hearsay, 
and  not  admissible.  The  witness  testified 
that  his  wife  was  a  daughter  of  G.  H.  Chiver- 
al, and  that  6.  H.  Chiveral  was  the  son  of 
John  S.  ChlveraL  He  also  testified  that  John 
S.  Chiveral  died  In  1836,  leaving  two  sur- 
viving children,  only  one  of  whom  is  now 
alive.  On  cross-examination  the  witness  stat- 
ed that  at  the  time  of  testifying  he  was  56 
years  old,  and  that  he  did  not  know  John  S. 
Chiveral.  Being  asked  how  he  knew  that 
Q.  H.  Chiveral  was  related  to  John  S.  Chiv- 
eral, he  answered:  "I  know  that  John  S. 
Chiveral  was  the  father  of  O.  H.  Chiveral 
from  family  history."  In  response  to  another 
cross-interrogatory,  he  said:  "When  I  an- 
swered direct  interrogatory  No.  10  by  saying 
that  Jane  and  6.  H.  Chiveral  were  the  only 
heirs  of  John  S.  Chiveral,  I  spoke  from  what 
I  had  been  told  by  the  family.  I  was  told 
by  the  family  that  they  were  the  children  of 
John  S.  Chiveral  of  Sabine  county,  Tex."  It 
was  also  shown  that  the  witness  first  formed 
the  acquaintance  of  O.  H.  Chiveral  in  1864 
or  1865,  and  afterwards  married  his  daughter 
Elizabeth,  who  Is  one  of  the  plaintiffs  In  this 
suit    It  Is  well  settled  that  matters  of  pedl- 
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same  cnaracter  or  testimony,  uyers  v.  Wal- 
lace, 87  Tex.  511,  28  S.  W.  1056,  and  29  S. 
W.  760.  The  witness  was  a  member  of  the 
Chlveral  family,  and  we  think  It  was  compe- 
tent for  blm  to  give  testimony  as  to  the  fam- 
ily history,  Including  the  death  and  time  of 
death  of  John  S.  Chlveral,  although  he  did 
not  state  that  he  obtained  his  information 
from  members  of  the  family  now  deceased. 
Elliott  on  Ev.  {§  360,  366,  367,  371,  378; 
Wharton  on  E)v.  §  201;  Jewell  v.  Jewell,  1 
How.  219,  11  I*  Ed.  108;  Fulkerson  ▼. 
Holmes,  117  C.  8.  389,  6  Sup.  Ct  780,  29  I* 
Ed.  015. 

John  A.  Morris,  a  witness  for  the  plaintiffs, 
testified  that  he  first  became  acquainted  with 
the  family  of  John  S.  Chlveral  about  1842 
or  1843;  that  the  family  consisted  of  Mrs. 
Chlveral  and  a  son  and  daughter;  that  it 
was  generally  understood  at  that  time  In 
that  community  that  John  S.  Chlveral  was 
dead;  and  that  Mrs.  Chlveral  was  recog- 
nized as  a  widow.  This  testimony  was  ob- 
jected to  as  hearsay,  and  the  objection  over- 
ruled. While  the  testimony  complained  of 
was  hearsay,  it  seems  to  come  within  one  of 
the  exceptions  to  the  rule  which  excludes 
hearsay  testimony,  and  we  therefore  overrule 
the  second  assignment,  which  complains  of 
the  ruling  admitting  that  testimony.  1  Whar. 
Ev.  §  223;  I^essee  of  Scott  v.  Ratliffe,  5  Pet 
81,  8  L.  Ed.  56;  Primm  v.  Stewart,  7  Tex. 
182. 

The  third  assignment  complains  because 
the  court  refused  to  give  an  instruction  re- 
quested by  the  defendants  In  effect  directing 
a  verdict  for  them.  That  assignment  is 
overruled,  because,  if  John  S.  Chlveral  died 
before  Frazler  executed  the  deed  under  which 
the  defendants  hold,  bis  death  revoked  all  of 
Frazler's  authority  as  agent,  and  the  deed 
from  Frazler  was  void,  and  did  not  convey 
any  title. 

Under  the  fourth  assignment  of  error,  it  is 
contended  that  the  court  should  have  sub- 
mitted to  the  Jury  an  instruction  allowing 
them  to  determine  whether  or  not  Frazler 
had  the  power  to  convey  the  land  at  the  time 
he  executed  the  deed.  That  instruction  was 
properly  refused,  because.  If  given,  It  would 
have  required  the  jury  to  determine  a  ques- 
tion of  law  as  well  as  fact.  There  being 
no  proof  that  Frazler's  authority  as  agent 
was  coupled  with  an  Interest  held  by  him 
In  the  land,  if  John  S.  Chlveral  was  dead 
when  Frazler  executed  the  deed,  the  law  de- 
clares that  his  power  and  authority  as  agent 
had  ceased,  and  that  the  deed  executed  by 
him  was  void  and  of  no  effect,  and  it  was 
not  the  province  of  the  Jury  to  determine 
Frazler's  power  to  convey  the  land.  It  was 
their  province  to  determine  the  facts,  and  the 


round  that  John  8.  Chlveral  was  dead  wnen 
Frazler,  purporting  to  act  as  his  agent,  at- 
tempted to  convey  the  land,  that  conveyance 
was  void;  and,  such  being  its  character,  and 
it  being  a  link  in  the  defendant's  chain  of 
title,  the  question  of  Innocent  purchaser  is 
not  in  the  case.  One  holding  under  a  void 
title  cannot  claim  protection  as  an  innocent 
purchaser.  Daniel  v.  Mason,  90  Tex.  240.  38 
S.  W.  161,  59  Am.  St.  Rep.  815;  Terry  v.  Cut- 
ler, 14  Tex.  Civ.  App.  520,  39  S.  W.  152. 

Under  the  ninth  assignment,  it  is  contend- 
ed that  the  court  should  have  rendered  judg- 
ment for  the  defendants,  notwithstanding  the 
finding  of  the  Jury  that  John  S.  Chlveral  was 
dead  when  the  deed  purporting  to  convey 
the  land  from  him  was  executed;  the  con- 
tention being  that,  after  the  lapse  of  so  long 
a  time,  Frazler's  power  to  execute  the  deed 
should  be  presumed.  We  cannot  sanction 
that  contention.  The  death  of  Chlveral  Ipso 
facto  and  absolutely  revoked  Frazler's  power 
to  sell  the  land,  and  such  revocation  cannot 
be  affected  by  the  lapse  of  time. 

Under  the  eleventh  and  last  assignment  it 
is  contended  that  the  court  should  have  ren- 
dered Judgment  for  the  defendants  upon  the 
finding  of  the  Jury  as  to  adverse  possession; 
the  contention  being  that  such  finding,  in 
connection  with  their  chain  of  title,  estab- 
lished the  defendants'  pleas  of  three  and  ten 
years'  limitation.  One  link  in  the  defend- 
ants' chain  of  title  being  void,  they  had  no 
such  color  of  title  as  would  support  the 
three-year  statute  of  limitation.  Cox  v. 
Bray,  28  Tex.  263.  In  the  case  cited.  It  was 
held  that  a  deed  by  an  agent  after  the  death 
of  the  principal  Is  void,  and  not  such  color 
of  title  as  will  support  the  defense  of  limita- 
tion under  the  three-year  statute.  The  proof 
also  falls  to  meet  the  requirements  of  the 
ten-year  statute.  While  It  was  shown  that 
the  defendants  and  those  under  whom  they 
claim  had  for  many  years  been  In  actual  pos- 
session of  a  portion  of  the  Chlveral  head- 
right,  the  portion  so  occupied  was  discon- 
nected from  the  land  in  controversy  by  an 
Intervening  tract,  which  had  been  sold  off, 
and  one  of  the  monuments  of  title  relied  on 
by  the  defendants  was  a  will,  the  registra- 
tion of  which  was  destroyed  by  fire  In  1875, 
and  the  steps  authorized  by  statute  had  not 
been  taken  to  restore  that  record.  Not  hav- 
ing shown  actual  possession  of  the  land  in 
controversy,  and  holding  under  a  muniment 
of  title  other  than  a  deed,  which  was  not 
kept  of  record  as  required  by  statute,  the 
possession  relied  on  did  not  include  the  land 
In  controversy.  Rev.  St  arts.  3344,  4597, 
4600,  4352;  Craig  v.  Cartwrlght  65  Tex.  413; 
O'Neal  V.  Pettus,  79  Tex.  254,  14  S.  W.  1065 ; 
Salmon  v.  Huff,  80  Tex.  133,  15  &  W.  257, 
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verted  testimony  that  they  were  the  heirs 
of  John  S.  Chlveral,  to  whom  the  land  was 
granted  by  the  state,  and  having  shown  that 
John  S.  Chlveral  was  dead  at  the  time  Fra- 
zler  attempted  to  convey  the  land  as  his 
agent,  and  defendants  having  failed  to  es- 
tablish any  of  their  defenses,  the  trial  court 
properly  rendered  judgment  for  the  plain- 
tiffs ;  and,  no  error  having  been  pointed  out, 
that  Judgment  is  affirmed. 
Affirmed. 

On  Rehearing. 

This  motion  and  the  accompanying  argu- 
ment in  behalf  of  the  motion  have  received 
careful  consideration,  and  we  are  still  of  the 
opinion  that  the  case  was  correctly  disposed 
of  by  this  court 

As  to  the  fourth  assignment  of  error,  com- 
plaining of  the  trial  court's  refusal  to  give 
a  requested  instruction  set  out  in  the  as- 
signment, in  addition  to  what  was  said  on 
our  original  opinion,  we  call  attention  to  the 
fact  that  the  instruction  referred  to  was  re- 
quested In  such  manner  as  to  Justify  its  re- 
fusal under  the  rules  of  practice  announced 
in  Bumham-Hanna-Munger  Co.  v.  Logan,  88 
Tex.  1,  29  S.  W.  1067.  The  record  shows 
that  appellant  presented  to  the  court  a  writ- 
ten request  to  submit  to  the  Jury  17  special 
issues.  The  document  is  only  one  instru- 
ment, embracing  17  different  paragraphs,  has 
but  one  caption,  is  signed  at  but  one  place 
by  attorneys,  which  is  at  the  end  of  it,  and 
following  the  names  of  the  attorneys  Is  the 
Judge's  indorsement  refusing  the  entire  in- 
strument. In  view  of  the  charge  given  by 
the  court.  It  would  not  have  been  proper  to 
have  given  the  entire  charge  requested,  and 
no  complaint  Is  urged  as  to  the  refusal  of 
any  portion  of  it,  except  the  sixteenth  para- 
graph, and  the  instrument  was  not  so  framed 
as  that  the  court  could  detach  that  para- 
graph and  submit  it  to  the  Jury.  Such  being 
the  condition  of  the  record,  the  case  comes 
within  the  rule  announced  In  the  case  cited, 
and  appellants  are  not  in  condition  to  com- 
plain of  the  refusal  to  give  the  sixteenth 
paragraph  of  the  requested  Instruction. 

It  may  be  true,  as  urged  on  behalf  of  ap- 
pellants, that  Frazier  not  only  had  a  power 
of  attorney  from  Chlveral,  but  that  when 
he  conveyed  the  land  to  Smith,  acting  as 
agent  for  Chlveral,  he  had  an  interest  in  the 
land,  which  fact,  if  true,  would  take  the 
case  out  of  the  general  rule  that  the  death  of 
a  principal  revokes  the  power  of  an  agent 
to  act  for  such  principal.  That,  however, 
was  a  question  of  fact,  and  not  a  question  of 
law,  and  the  Jury  not  having  found  the  exist- 
ence of  such  fact,  appellants  are  not  in  a 


If  appellants,  in  a  charge  properly  fram 
had  requested  the  court  to  submit  that  isi 
to  the  jury,  and  such  request  had  been  ref 
ed,  a  different  question  would  be  present 
But  such  charge  was  not  requested,  and  t 
one  which  appellants  contend  covered  tl 
phase  of  the  case  was  so  framed  and  conne 
ed  with  others,  as  above  stated,  as  that 
refusal  does  not  disclose  reversible  error. 

With   these  observations,   the  motion   i 
rehearing  is  overruled. 


GREENVILLE  WATER  CO.  v.  BECKHAM 
(Court  of  Civil  Appeals  of  Texas.    April  3, 190 
Rehearing  Denied  May  1,  1909.) 

1.  Municipal  CoBPOSATioNa  (|  739*)— Maii 

TENANCE     OF    WATERWORKS  —  FAILUBB    1 

Fprwish  Wateb— Liability. 

A  city  owning  its  own  waterworks  is  n( 
liable  for  failure  to  furnish  sufficient  water  saj 
ply  to  extinguish  a  fire. 

[Ed.   Note. — For  other  cases,   see   Municipi 
Corporations,  Cent  Dig.  {  1557;    Dec.  Dig. 

2.  Watebs  and  Water  Courses  (I  206*)— Wi 
teb  Companies— Failure  to  Supply  Wa 
TEB— Liability. 

A  contract  between  a  city  incorporated  ni 
der  Rev.  St  1895,  art.  418,  authorizing  th 
council  to  provide  the  city  with  water  for  th 
extinguishment  of  fires  and  the  convenience  o 
the  inhabitants,  etc.,  and  a  water  companj 
which  stipulates  that  the  company  shall  suppl' 
water  to  the  city  and  the  inhabitants  thereoi 
and  fixes  the  sum  the  city  shall  pay  as  rent  fo: 
fire  hydrants,  etc.,  is  not  a  contract  for  the  bene 
fit  of  the  inhabitants  of  the  cit^,  and  the  com 
pany  owes  no  duty  to  the  inhabitants  to  supplj 
water  for  fire  protection. 

[Bd.  Note.— For  other  cases,  see  Waters  anci 
Water  Courses,  Cent.  Dig.  {  301 ;  Dec.  Dig.  | 
206.*] 

3.  Waters  and  Water  Courses  (f  206*)— Wa- 
teb Companies  —  Failure  to  Supply  Wa- 
ter— Liability. 

A  water  company  contractinij  with  a  city  to 
furnish  water  to  the  city  and  its  inhabitants 
and  to  supply  water  to  extinguish  fires,  etc., 
does  not  undertake  a  public  duty,  so  as  to  be  lia- 
ble on  that  ground  tor  the  destruction  of  the 
property  of  an  inhabitant  because  of  the  failure 
to  furnish  water  to  extinguish  a  fire. 

WEd.  Note. — For  other  cases,  see  Waters  and 
ater  Courses,  Cent  Dig.  8  301 ;   Dec.  Dig.  i 
206.*] 

4.  Waters  and  Water  Courses  (i  206*)— Wa- 
ter Companies  —  Failure  to  Supply  Wa- 
ter— Liability. 

An  owner's  house  was  supplied  with  water 
from  the  waterworks  of  a  company  having  a 
franchise  to  supply  water  to  the  city  and  in- 
habitants for  his  closet,  kitchen,  etc.,  and  in 
addition  he  had  one  hydrant  In  the  yard.  He 
had  no  arrangement  with  the  company  as  to  its 
supplying  him  with  water  further  than  that 
his  place  was  connected  with  the  waterworks, 
and  he  paid  what  the  company  charged  for 
water.  He  had  a  private  hose  that  he  used  for 
sprinkling  his  yard  and  the  street  but  it  was 


•Pot  otlier  cue*  «m  tame  toplo  and  (ection  NUKCBBR  In  Dec.  &  Am.  Digs.  1907  to  date,  *  Reporter  Indazan 
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[}0d.  Note.— For  other  cases,  see  Waters  and 
Water  Conrses,  Cent  Dig.  f  301 ;   Dec.  Dig.  S 

Appeal  from  District  Court,  Hunt  County; 
E.  L.  Porter,  Judge. 

Action  by  Sam  A.  Beckham  againut  the 
Greenville  Water  Company.  From  a  judg- 
ment for  plalntlfT,  defendant  appeals.  Re- 
yereei  and  rendered. 

Looney  &  Clark,  for  appellant  B.  Q. 
Bvans,  for  appellee. 

BOOKHOUT,  J.  llite  suit  was  brought 
by  appellee  to  recover  from  appellant  the 
value  of  a  dwelling  house  and  its  contents 
which  were  destroyed  by  flre  in  the  city  of 
Greenville  on  the  18th  day  of  August,  1907. 
The  petition  alleged  that  in  1888  the  city  of 
Greenville  by  ordinance  entered  into  a  con- 
tract with  King  and  others  and  their  as- 
signs, giving  them  the  right  to  construct, 
maintain,  and  operate  in  said  city  a  com- 
plete system  of  waterworks  for  an  adequate 
supply  of  water  to  said  city  and  its  inhabi- 
tants for  domestic  and  manufacturing  pur- 
poses and  for  the  extinguishment  of  fires; 
that  the  said  works  were  constructed,  and 
that  appellant  as  the  assignee  of  said  King 
and  others  became  the  owner  thereof;  that, 
in  consideration  of  the  beneflts  from  said 
franchise  and  the  hydrant  rentals  paid  by 
said  city,  appellant  undertook  to  supply  the 
hydrants  in  said  city  with  sufficient  water 
pressure  at  all  times  to  throw  water  70  feet 
high;  that  in  1001  the  said  city  rented  from 
appellant  until  1918  60  flre  hydrants  at  the 
sum  of  $40  per  annum  for  each  hydrant,  to 
be  paid  out  of  the  revenue  for  geaeral  pur- 
poses raised  by  taxation  in  said  city,  to  be 
appropriated  and  set  aside  by  said  city  for 
such  purposes;  that  appellee  is  a  taxpayer, 
and  that  the  property  destroyed  was  con- 
structed by  him  in  reliance  upon  the  per- 
formance by  appellant  of  its  contract  with 
the  city,  and  that,  for  that  reason,  he  did 
not  provide  other  means  to  protect-  his  prop- 
erty from  fire;  that  on  the  date  above  named 
his  property  caught  on  fire;  that  the  Green- 
ville flre  department  was  immediately  noti- 
fied and  came  to  the  scene,  but  that  there 
was  no  pressure  in  the  water  mains  and  hy- 
drants of  appellant  and  that,  on  account  of 
the  failure  of  appellant  to  comply  with  its 
contract  and  Its  negligence  in  failing  to 
maintain  such  pressure,  his  property  was 
entirely  destroyed  by  fire.  It  was  further 
alleged  that  appellant  in  consideration  of  its 
franchise,  benefits,  and  money  received  by  it 
from  said  city  "held  itself  out  to  the  public 
as  being  able,  capable,  and  willing  to  fur- 


tnai  ne  naa  rentea  irom  aeienoant  ana  lor 
which  he  had  paid,  and  was  then  paying, 
monthly  rentals  to  defendant  and  in  c(m- 
slderation  for  such  rentals  defendant  had 
agreed  and  contracted  to  furnish  him  water 
in  said  hydrants  with  sufficient  pressure 
tliat  in  case  of  flre,  he  might  attach  his 
I  hose  to  said  hydrant  and  thereby  extlnguisb 
I  said  fire;  that  when  the  fire  started,  he  did 
I  attach  his  hose  to  said  hydrant  and  under- 
took to  put  out  the  fire,  and  would  liave 
done  so  but  for  the  failure  of  the  appellant 
to  have  proper  water  pressure  in  its  mains. 
He  alleged  his  property  to  be  of  the  value  of 
$8,000,  and  prayed  for  Judgment  for  that 
amount  Appellant  answered  by  general  de- 
murrer, special  exceptions,  general  denial 
and  special  answer.  The  case  was  tried 
before  a  Jury  on  the  Ist  day  of  April,  1906, 
and  resulted  in  a  verdict  and  Judgment  for 
appellee  for  the  sum  of  $1,733.  Appellant's 
motion  for  new  trial  being  overruled.  It  du- 
ly excepted,  gave  notice  of,  and  perfected  an 
appeal. 

Appellant  assigns  as  error  the  court's  ac- 
tion in  refusing  a  special  charge  instruct- 
ing a  verdict  for  defendant 

It  is  contended   that  a  property   ovmer 
cannot  hold  a  water  company  liable  for  loss 
of  his  property  by  flre  because  of  Its  breach 
of  its  contract  with  the  municipality  to  sap- 
ply  water  for  flre  purposes.    The  contract  is 
embraced  in  the  terms  of  an  ordinance  pass- 
ed by  the  city  council  of  the  city  and  the  ac- 
ceptance thereof  by  the  beneficiaries  In  said 
ordinance.     The  sections  of  the  ordinance 
bearing  upon  this  discussion  are  1,  2,  8,  9, 
!  11,  18,  20,  and  21,  in  substance  providing  as 
I  follows:     Section  1  stipulates  that  the  pur- 
pose of  making  the  contract  is  "to  supply 
i  water  to  the  city  of  Greenville  and  the  in- 
<  habitants  thereof."     Section  2   names   the 
I  source  from  which  the  water  may  be  pio- 
'  cured,  and  the  means  by  which  the  water 
^  company  may  store  it     Sections  8  and  9 
!  relate  to  extensions,  and  are  as  follows: 
!      "Extension  of  pipes  shall  be  made  from 
;  time  to  time  upon  a  petition  of  property 
I  owners  who  may  desire  to  take  water  for 
domestic  or  manufacturing  purposes,  pro- 
vided an  income  from  said  property  owners 
reach  the  sum  of  four  hundred  ($400.00)  dol- 
lars per  annum  per  mile,  or  the  proportional 
amount  for  the  fractional  part  of  a  mile." 

"Bxtension  of  pipes  shall  be  made  when- 
ever ordered  by  the  city  council  of  Green- 
viUe,  provided,  that  the  city  shall  order  the 
placing  of  fire  plugs  so  that  said  fire  pings 
shall  in  no  case  be  more  than  five  hundred 
1  (600)  feet  apart" 


•For  other  cue*  ■••  same  topic  and  section  NT7MBER  in  Dee.  it  Am.  Diss.  U07  to  date,  *  Reporter  Indexes 


nlng  wltb  the  legal  adoption  and  approval 
of  tbia  ordinance  and  assent  thereto  by  the 
OreenTllle  Water  Company,  and  ending,  to- 
wlt,  the  2d  day  of  August,  1918,  the  sixty 
hydrants  now  located  upon  the  mains  of 
said  water  company  and  in  use  for  fire  pro- 
tection in  said  city  and  shall  pay  to  the  wa- 
ter company  the  sum  of  forty  ($40)  dollars 
per  hydrant  per  annum,  for  each  and  every 
one  of  said  hydrants,  and  the  same  price  for 
any  additional  hydrants  which  it  may  here- 
after order  installed  or  placed  upon  the 
mains  of  the  said  water  company  up  to  the 
Bald  2d  day  of  August,  1909.  All  hydrants 
shall  be  kept  in  repair  and  working  order 
by  the  said  water  company.  Whenever  the 
mayor  or  chief  of  the  flre  department  noti- 
fies the  superintendent  of  the  water  com- 
pany that  any  flre  hydrant  Is  out  of  repair, 
then  said  water  company  shall  cause  said 
flre  hydrant  to  be  repaired  at  once  and  in 
case  of  a  delay  of  five  days  in  making  the 
desired  repairs,  then  in  that  case  the  hy- 
drant rental  for  said  hydrant  shall  cease  for 
the  entire  length  of  time  the  hydrant  was 
out  of  repair,  by  reason  of  failure  to  make 
the  necessary  repairs.  The  amount  agreed 
to  be  paid  under  this  ordinance  for  the  year 
1901,  shall  be  paid  out  of  the  current  reve- 
nues of  said  city  for  said  year;  and  the  city 
council  of  the  city  of  Greenville  shall  an- 
nually appropriate  and  set  aside,  out  of  the 
general  fund,  such  simi  as  may  be  necessary 
to  pay  the  hydrant  rentals  herein  agreed  to 
be  paid,  and  the  sum  so  set  aside  shall  con- 
stitute, be  and  remain,  a  fund  for  the  sole 
purpose  of  paying  said  hydrant  rental,  and 
shall  not  be  appropriated  to  any  other  pur- 
pose whatever." 

Section  18  provides  that  the  city  council 
shall  locate  the  mains  and  hydrants  stipu- 
lated for. 

Section  20  is  as  follows:  "The  said  water- 
■works  company  shall  have  the  right  to  make 
all  needful  rules  and  regulations  for  the  pro- 
tection of  said  waterworks  and  for  their 
operation.  For  the  tapping  of  mains,  proper 
size  of  service  pipes,  and  for  shafting  off 
water  for  nonpayment  of  water  rates  by 
private  consumers  or  for  waste  or  for  any 
•wrongful  use  of  water  by  any  party." 

Section  21  provides  a  maximum  list  of 
rates  wMch  private  consumers  shall  pay  for 
•water  they  may  use.  And  also  contains  the 
following:  "No  charge  to  be  made  for  water 
for  city  hall,  public  schools,  four  (4)  public 
water  troughs,  said  troughs  to  be  Inclosed  so 
as  to  prevent  stock  running  at  large  from 
nsing,  and  citizens  of  the  city  are  prohibited 
from  using  same  except  by  permission  of 
-water  company,  and  flushing  gutters.  The 
bydrants  when  erected  to  be  used  exclusively 
for   the  extinguishment  of  fires,  necessary 


a  longer  period  of  one  (1)  hour  in  the  same 
week,  notice  to  be  given  for  at  least  five  (5) 
hours  previous  to  time  set  for  such  practice 
to  the  superintendent  or  engineer  of  said 
waterworks,  for  flushing  of  paved  gutters 
or  sewers  any  one  of  the  hydrants  to  be 
used,  but  the  use  of  all  not  to  exceed  forty 
(40)  minutes  each  week  and  an  extension 
of  one  minute  in  time  for  flushing  to  be 
made  for  each  hydrant  erected  or  extended 
piping.  Same  notice  when  hydrants  are  to 
be  used  for  flashing  as  provided  for  flre  com- 
panies practice.  All  rates  shall  be  payable 
quarterly  in  advance,  at  the  oflice  of  the 
water  company.  When  no  rate  Is  establish- 
ed contract  may  be  made  with  the  water 
company.  No  water  will  be  furnished  by 
meter  measurement  for  less  than  flfty  ($50) 
dollars  per  annum  and  the  party  desiring  to 
use  meter  must  furnish  it  and  pay  fifty  (50) 
cents  per  one  thousand  (1,000)  gallons  con- 
sumed." 

The  franchise  was  originally  granted  T.  H. 
King,  J.  H.  Cook,  John  W.  Harrison,  F.  B. 
Nichols,  and  Thomas  Howard,  their  asso- 
ciates, successors,  and  assigns.  The  Green- 
ville Water  Sc  EHectrlc  Light  Company  was 
organized  and  incorporated,  and  they  took 
the  franchises  and  contracts  from  the  per- 
sons to  whom  It  had  been  granted.  The 
property  was  finally  sold  out  by  the  receiver 
in  the  federal  court  and  bought  in  by  the 
present  company,  a  corporation  whose  name 
is  "The  Greenville  Water  Company."  It  has 
the  same  franchise  and  the  same  property 
that  the  old  company  had.  By  the  contract 
now  In  force  the  ci^  Is  to  pay  |40  per  an- 
num per  hydrant  for  each  of  the  water  com- 
pany's flre  hydrants,  and  this  is  paid  oat  of 
the  general  fund  of  the  city.  The  city  of 
Greenville  had  a  regularly  and  legally  or- 
ganized fire  department  consisting  of  24  ot&- 
cers  and  men,  and  the  necessary  horses, 
hose  carts,  engines,  and  apparatus  to  ex- 
tinguish fires.  When  the  company  arrived 
at  the  fire,  the  pressure  was  not  sufficient, 
and  the  property  was  entirely  destroyed. 

The  question  presented  Is:  Can  a  property 
owner  hold  a  water  company  liable  for  loss 
of  his  property  by  fire  resulting  from  a 
breadi  of  its  contract  with  the  municipality 
to  supply  water  for  flre  purposes!  It  is  clear 
that  a  city  owning  its  own  waterworks  can- 
not be  held  Uable  in  an  action  for  damages 
for  failure  to  furnish  stifficient  water  supply 
to  extinguish  fire.  House  v.  Houston  Water- 
works Co.,  88  Tex.  233,  31  S.  W.  1T9,  28  L. 
R.  A.  532;  Butterworth  v.  City  Of  Henrietta, 
25  Tex.  Civ.  App.  467,  61  S.  W.  076;  Talnter 
V.  City  of  Worcester,  123  Mass.  811,  26  Am. 
Rep.  00;  Fowler  t.  Waterworks  Co.,  88  6a. 
222,  9  S.  S.  673,  20  Am.  St  Bep.  818;  Van- 
horn  T.  City  of  Des  Moinea,  68  Iowa,  447, 18 


cover  or  ine  cotapany  ror  tne  value  or  cer- 
tain property  alleged  to  have  been  burned 
by  reason  of  tbe  negligent  failure  of  the 
water  company  to  furnish  sufficient  pressure, 
as  It  had  contracted  to  do,  to  throw  water 
the  height  specified  In  the  contract,  by  rea- 
son of  which  negligence  plalntlfiTa  property 
was  destroyed  by  Are.  The  contract  was  be- 
tween the  Houston  Waterworks  Company, 
a  private  corporation,  and  the  city  of  Hous- 
ton, and  stipulated  that  the  purpose  and  in- 
tent of  the  contract  was  "to  supply  the  city 
of  Houston  with  water  to  maintain  tbe  clean- 
liness and  health  of  the  city,  for  the  extin- 
guishment of  fires,  and  for  the  protection  of 
nroperty  of  the  inhabitants  of  said  city." 
The  contract  also  provided  for  the  furnishing 
o*  water  to  private  consumers  at  the  rate 
therein  stipulated.  It  was  held  In  that  case 
that  the  contract  there  sued  on  was  a  con- 
tract between  the  city  of  Houston  and  the 
water,  company,  and  that  no  part  of  the 
contract  Justified  the  conclusion  that  the  wa- 
ter company  assumed  a  duty  to  the  citizens. 
It  was  further  held  that,  unless  tbe  water 
company  under  the  contract  assumed  a  duty 
to  the  citizens  of  Houston,  no  right  of  ac- 
tion accrued  to  a  citizen  to  maintain  a  suit 
because  of  a  breach  thereof.  Appellee  main- 
tains that  tbe  purpose  of  the  contract  being 
"to  supply  water  to  the  city  of  Greenville 
and  the  Inhabitants  thereof,"  It  is  a  contract 
made  for  the  benefit  of  a  ciass,  to  wit,  the 
Inhabitants  of  the  city,  and  that  he  belongs 
to  the  class  named.  This  contention  is  fully 
answered  adversely  to'  appellee  In  the  opin- 
ion In  the  House  Case.  The  purpose  of  the 
contract  In  that  case  is  substantially  tbe 
same  as  that  of  the  contract  between  tbe 
appellant  water  company  and  the  city  of 
Greenville,  and,  as  previously  stated,  it  was 
held  that  It  was  not  a  contract  between  the 
water  company  and  the  citizens  of  Houston, 
and  that  under  Its  terms  the  company  owed 
no  duty  to  the  citizens  In  the  performance  of 
Its  contract.  But  appellee  argues  that  there 
is  a  distinction  between  the  terms  of  the 
charter  of  the  city  of  Houston,  under  which 
that  city  was  operating  at  the  time  of  the 
execution  of  that  contract,  and  article  418 
of  the  Revised  Statutes  of  1805,  under  which 
the  city  of  Greenville  is  incorporated.  We 
have  examined  the  terms  of  the  charter  of 
the  city  of  Houston  a,t  the  time  the  contract 
construed  in  that  case  was  executed  and  ar- 
ticle 418  of  the  Revised  Statutes  of  1895, 
under  which  the  city  of  Greenville  was  In- 
corporated, and  are  of  tbe  opinion  that  there 
is  no  material  difference  between  them  in 
conferring  upon  the  respective  cities  power 
to  provide  water  for  the  extinguishment  of 
fires.  , 

Again,   appellee  contends  that  the  water 


on  the  water  company's  undertaking,  con- 
structed bis  house  with  reference  to  the  lo- 
cation of  the  hydrants  and  mains,  and  failed 
to  take  any  other  precautions,  such  as  tak- 
ing out  Insurance,  to  protect  his  property,  re- 
lying upon  the  faithful  discharge  of  tbe  du- 
ties of  the  water  company.  The  proposition 
urged  is  that  the  water  company,  In  consid- 
eration of  the  franchise  and  privileges  which 
it  enjoyed,  and  the  benefits  and  emoluments 
and  profits  that  It  derived  from  the  conduct- 
ing of  Its  business,  undertook  to  serve  the 
public  by  furnishing  an  adequate  supply  of 
water  to  the  city  of  Greenville  and  to  Its  in- 
habitants for  fire  protection,  and  that,  while 
plaintiff  did  not  construct  his  house  special- 
ly with  any  understanding  with  tbe  water 
company,  yet  he  failed  to  carry  Insurance  on 
bis  house,  relying  upon  the  protection  that 
tbe  water  company  had  undertaken  to  fur- 
nish, and  as  a  direct  result  of  its  failure  to 
keep  Its  mains  and  hydrants  supplied  with 
water,  not  only  in  accordance  with  its  con- 
tract with  tbe  city  and  Its  Inhabitants,  but 
In  accordance  with  its  public  undertaking, 
wherein  the  water  company  held  itself  out 
as  being  ready,  willing,  and  able  to  furnish 
necessary  fire  protection,  plaintiff  suffered 
and  sustained  the  injury  herein  complained 
of.  This  proposition  Is  fully  met  and  answer- 
ed by  the  opinion  of  Judge  Brown  In  the 
House  Case.  He  says :  "If  the  city  of  Hous- 
ton had  contracted  with  the  defendant  that 
it  was  to  be  liable  to  individual  citizens  for 
losses  sustained  by  fires  under  such  circum- 
stances as  are  shown  in  this  case,  such  con- 
tract would  have  been  void,  because  the  city 
had  no  power  to  make  such  contract  Taylor 
V.  Dunn,  80  Tex.  670,  16  S.  W.  732 ;  Becker 
V.  Waterworks,  79  Iowa,  422,  44  N.  W.  694, 
18  Am.  St.  Rep.  377.  It  being  true  that  the 
city  could  not  have  made  a  contract  with  the 
defendant  that  it  should  be  so  liable,  it  fol- 
lows that  no  such  implied  liability  could  arise 
out  of  the  contract,  for  assuredly  nothing 
could  be  implied  which  could  not  have  been 
lawfully  expressed  In  the  contract."  88  Tex. 
248,  31  S.  W.  185  (28  L.  R.  A.  532).  That 
opinion  Is  In  accord  with  the  great  weight  of 
authority  in  this  country.  Cleburne  Water 
Co.  V.  City  of  Cleburne,  13  Tex.  Civ.  App. 
141,  33  S.  W.  733;  Allen  v.  Shreveport  Water 
Co.,  113  La.  1091,  37  South.  980,  68  I..  R.  A. 
650,  104  Am.  St  Rep.  525 ;  Lovejoy  v.  Besse- 
mer Water  Co.,  146  Ala.  374,  41  South.  76, 
6  L.  R.  A.  (N.  S.)  429;  NIcherson  v.  Bridge- 
port Hydraulic  Co.,  46  Conn.  24,  33  Am.  Rep. 
1;  Foster  v.  Lookout  Water  Co.,  8  Lea 
(Tenn.)  42;  Davis  v.  Clinton  Waterworks 
Co.,  64  Iowa,  59,  6  N.  W.  126,  37  Am.  St  R^. 
185;  Fowler  v.  Athens  Waterworks  Co.,  83 
Ga.  219,  9  &  B.  673,  20  Am.  St  Bep.  S13; 


K.  A.  146,  41  Am.  St.  Rep.  654 ;  Fitch  v.  Sey- 
mour Water  Co.,  139  Ind.  214,  37  N.  B.  982, 
47  Am.  St.  Eep.  258;  Brltton  v.  Green  Bay 
Water  Co.,  81  Wis.  48,  51  N.  W.  84,  29  Am. 
St  Rep.  856;  Beck  v.  Klttamilng  Water  Co., 
8  Sadler  (Pa.)  237,  11  AO.  300;  Wllkerson 
V.  Light,  Heat  &  Water  Co.,  78  Miss.  389,  28 
South.  877 ;  Mott  v.  Cherryvale  Water  &  Mfg. 
Co.,  48  Kan.  12,  28  Pac.  989,  15  L.  R.  A.  375, 
30  Am.  St.  Rep.  267;    Bush  y.  Artesian  Hot 

6  Cold  Water  Co.,  4  Idaho,  618,  43  Pac.  69, 
95  Am.  St.  Rep.  161 ;  Eaton  v.  Falrbury  Wa- 
terworks Co.,  37  Neb.  546,  56  N.  W.  201,  21 
L.  R.  A.  653,  40  Am.  St.  Rep.  510;  Boston 
Safe-Deposit  Co.  v.  Salem  Water  Co.  (C.  C.) 
94  Fed.  238;  Metropolitan  Trust  Co.  v.  To- 
peka  Water  Co.  (C.  C.)  132  Fed.  702 ;  Uklah 
City  ▼.  Uklah  Water  Co.,  142  Gal.  173,  75 
Pac.  773,  64  L.  R.  A.  231,  100  Am.  St.  Rep. 
107;  Springfield  v.  Keesevllle,  148  N.  Y.  46, 
42  N.  E.  405,  30  L.  R.  A.  660,  51  Am.  St  Rep. 
667.  We  are  aware  of  the  case  of  Guardian 
Trust  Co.  T.  Fisher,  200  U.  S.  57,  26  Sup.  Ot 
186,  50  L.  Ed.  367,  and  of  the  cases  of  Pa- 
ducah  Lumber  Co.  v.  Paducah  Water  Supply 
Co.,  89  Ky.  340,  12  S.  W.  554,  13  S.  W.  249, 

7  li.  R.  A.  77,  25  Am.  St  Eep.  536,  Gorrell  v. 
Greensboro  Water  Supply  Co.,  124  N.  C.  328, 
32  S.  E.  720.  46  L.  R.  A.  613,  70  Am.  St  Rep. 
548.  and  Mugge  v.  Tampa  Waterworks  Co., 
52  Fla.  371,  42  South.  81.  6  L.  R.  A.  (N.  S.) 
1171,  121  Am.  St  Rep.  207,  and  are  not  Im- 
pressed with  the  reasoning  In  those  cases. 
These  decisions  are  against  the  great  weight 
of  the  authority  in  this  country.  See  note  to 
opinion  In  the  case  of  Mugge  v.  Tampa  Water- 
works Co.,  6  li.  R.  A.  (N.  8.)  1171.  The  opin- 
ion of  the  Supreme  Court  of  this  state  In  the 
House  Case  Is  exhaustlye  and  well  consid- 
ered, and  because  we  are  Impressed  with  the 
soundness  of  Its  reasoning,  and  because  It  Is 
the  opinion  of  the  highest  legal  authority  of 
this  state,  we  do  not  hesitate  to  follow  It 

Appellee's  house  was  supplied  with  water 
from  the  waterworks  for  his  closet,  kitchen, 
etc.,  and  in  addition  he  had  one  hydrant  In 
the  yard.  He  had  no  particular  arrangement 
with  the  company  that  he  was  to  be  supplied 
with  water  further  than  his  place  was  con- 
nected with  the  water  company  as  stated, 
and  he  paid  what  they  charged  for  water. 
He  had  a  private  hose  that  he  used  for 
sprinkling  his  yard  and  the  street,  and  for 
watering  flowers.  He  testified  that  he  could 
hare  used  It  for  putting  out  fire.  When  the 
fire  was  dlscoyered,  part  of  the  kitchen  was 
on  fire  about  20  feet  from  the  ground.  The 
lawn  hose  had  been  used  the  evening  previous 
for  watering  the  lawn,  and  was  left  attached 
to  the  hydrant,  and  there  is  evidence  that 


consideration  of  a  monthly  rental  whereby  it 
undertook  and  agreed  to  furnish  him  with 
sufficient  water  and  pressure  la  the  mains  so 
that,  by  the  use  of  a  private  hydrant  and 
hose  in  his  yard,  he  could  protect  his  prop- 
erty from  fire.  We  do  not  agree  to  this  con- 
tention. The  evidence  does  not  show  that 
had  there  been  sufficient  pressure  the  fire 
could  have  been  controlled  by  the  garden 
hose.  Besides,  It  appears  from  the  evidence 
that  it  was  not  contemplated  that  the  garden 
hose  would  be  used  to  put  out  fires.  The 
chief  of  the  fire  department  testified  that  he 
never  used  one  and  never  saw  one  used  for 
that  purpose. 

It  appearing  that  appellee  is  not  entitled 
to  recover  under  the  facts  as  alleged  and 
proven,  It  follows  that  the  trial  court  erred 
in  refusing  to  Instruct  a  verdict  for  defend- 
ant 

The  Judgment  is  reversed,  and  Judgment  is 
here  rendered  for  appellant. 


SAVAGE  et  al.  ▼.  UMPHRIES,  Co.  Atty. 

(Court  of  Civil  Appeals  of  Texas.     March  31, 
1909.     On   Rehearing,   April  28,  1909.) 

1.  Elections  ({  1*)— Elective  Fbanchisb— 
Right  to  Exebcise— "Fbanchisb." 

The  exercise  of  the  elective  franchise  is 
not  a  natural  right,  but  is,  as  the  word  "fran- 
chise" implies,  a  right  conferred  by  the  state 
or  body  politic 

[Ed.   Note.— Fctr  other   cases,   see   Elections, 
Cent  Dig.  {  1;    Dec.  Dig.  $  1.* 
For  other  definitions,  see  Words  and  Phrases, 

vol.  8,  pp.  2929-2941 ;    vol.  8,  p.  7666.] 

2.  Intoxicating  Liquobs  (§  37*)— Local  Op- 
tion Election— Contests. 

In  a  local  option  election  contest,  that  only 
one  of  two  tickets,  each  bearing  the  same  num- 
ber, was  counted  for  prohibition,  did  not  show 
any  injury  to  contestants  in  the  absence  of  any 
allegation  that  the  other  ticket  was  voted 
agamst  prohibition. 

[Bid.  Note.— For  other  cases,  see  Intoxicating 
Liquors,  Dec  Dig.  {  87.*] 

3.  Intoxicating  Liquobs  (§  37*)— Local  Op- 
tion Elections  —  Contest  —  Complaint- 
Evidence. 

Acts  29th  Leg.  1905,  p.  535,  c  11.  {  64, 
requires  the  polls  in  all  elections  to  be  open 
from  8  o'clock  a.  m.  to  7  o'clock  p.  m.,  and  pro- 
vides that  the  election  shall  be  held  for  one 
day  only.  Held  that,  in  a  local  option  election 
contest,  allegations  of  the  complaint  that  in  a 
certain  precmct  the  polls  were  not  opened  until 
11  a.  m.  and  were  closed  at  4  p.  m.,  that  there 
were  polled  in  such  precinct  only  7  votes  for 
and  3  against  prohibition,  though  there  were  20 
legally  qualified  voters  in  the  precinct,  and  that 
a  large  majority  thereof  would  have  voted 
against  prohibition,  had  the  polls  been  open, 
were  sumcient  to  admit  proof  that  contestants 
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were  prejudiced  bjr  the  Tiolation  of  the  statn- 
torjr  provision. 

[EM.  Note.— For  other  eases,  see  Intoxicating 
Liquors,  Dec.  Dig.  f  37.*] 

4.  Eu:cTi0N8  (I   60*)  —  Pathbmt  of  Poix 

Tax. 

That  Const.  1875,  art.  6,  (  2,  as  amended 
by  Acts  1901,  p.  322,  providing  that  any  voter 
subject  to  pay  a  poll  tax  must  pay  the  same  be- 
fore he  offers  to  vote  at  any  election,  further 
provides  that  the  provisions  of  the  section  shall 
be  self-enactine,  does  not  render  unconstitu- 
tional Acts  29th  Leg.  1905,  p.  527,  c.  11,  {  23, 
providing  a  method  for  determining  how  and 
when  one  offering  to  vote  at  an  election  shall 
or  shall  not  be  declared  subject  to  a  poll  tax. 

[Ed.   Note. — For  other  cases,   see   Elections, 
Dec.  Dig.  I  60.*] 

6.  Elections  (f  198*)— Statutes— Gonstbuo- 

TION. 

The  general  rule  is  that  statutory  provi- 
sions regulating  the  conduct  of  public  elections, 
if  not  expressly  made  mandatory,  will  be  con- 
strued as  so  far  directory  that  the  election 
will  not  be  nullified  by  mere  irregularities,  not 
fraudulently  brought  about,  when  the  irregular- 
ity was  not  so  great  as  to  throw  a  substantial 
doubt  on  the  result  and  there  was  no  obstacle 
to  a  free  expression  of  the  will  of  the  electors. 
[E!d.  Note.— For  other  cases,  see  Elections, 
Cent.  Dig.  t  170;    Dec.  Dig.  |  19a*] 

8.  El.ECnORS     (t     61*)— JUDOSS— DlSQUALIFI- 

CATION. 

Election  Law  (Acts  29th  Leg.  1905,  p.  635, 
c.  11)  I  60,  provides  that  no  one  holding  any 
office  of  profit  or  trust  under  the  United  States 
or  tills  state,  or  any  city  of  this  state,  except 
notary  public,  shall  act  as  judge  of  any  election. 
Beld  that,  though  a  city  alderman  acted  as 
judge,  the  election  will  not  be  declared  void, 
in  the  absence  of  an  allegation  that  he  did 
anything  to  change  the  result,  as  it  will  be  pre- 
sumed that  the  other  judge  was  competent  to 
act. 

[Ed.   Note.— For  other  caaap,  see    Elections, 
Dec.  Dig.  I  61.*] 

7.  iNTOxiOATiHO  LiqnoBB  (J  37*)— LooAi,  Op- 
tion  ELacTiON-CoNTEsr— Estoppel. 

One  may  contest  a  local  option  election, 
though  he  has  obtained  a  tem'porary  injunction 
restraining  the  publication  of  the  result  of  the 
election ;  such  injunction  having  been  dissolved. 
[Ed.  Note. — For  other  cases,  see  Intoxicating 
Liquors,  Dec  Dig.  i  87.*] 

8.  Appeal  and  Ebbob  (|  1066*)— Habuless 
Ebbob— Evidence. 

Where,  in  a  local  option  election  contest, 
the  court  found  that  a  certain  party  was  an 
illegal  voter  and  excluded  his  vote,  the  error, 
if  any,  in  excluding  his  testimony  that  he  did 
not  remember  what  was  on  the  tidcet  he  voted, 
was  harmless. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  i  4190;  Dec.  Dig.  |  1056.*] 

9.  Appeal   and   Ebbob   (t   1056*)— Election 
Contests— Habmlbbb  Ebbob. 

In  a  local  option  election  contest,  error,  if 
any,  in  excluding  testimony  of  one  as  to  his 
intention  to  vote  in  the  precinct  where  he  re- 
sided, instead  of  in  the  one  where  he  did  vote, 
was  harmless ;  the  court  having  excluded  his 
vote. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  I  4190;   Dec.  Dig.  {  1056.*] 

10.  Appeal  and  Ebbob  (g  1051*)— Habkless 
Ebbob— BIlection  Contest— Evidence. 

Where,  in  a  local  option  election  contest 
It  appeared  that  a  certain  voter  was  qualified, 
regardless  of  the  fact  as  to  whether  or  not  hia 
deceased  father,  an  alien,  had  ever  declared  his 


intention  to  become  a  dtixen,  the  admission  of 
testimony  of  such  voter  that  his  father  had  de- 
clared his  intention  to  become  a  citizen,  but 
was  killed  before  he  could  take  out  hia  naturali- 
zation papers,  was  not  prejudicial. 

[E3d.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  {{  4161-4170;  Dec.  Dig.  { 
1051.*] 

11.  Appeal  and  Ebbob  ((  1050*)— ELBcnoir 

Contest— Habhless  Ebbob — Evidence. 
In  a  local  option  election  contest  the  ad- 
mission of  testimony  of  a  witness  as  to  where 
he  thought  a  certain  voter  considered  his  home, 
if  error,  was  harmless ;  it  appearing  that  the 
court  in  excluding  the  vote  of  such  party,  was 
not  influenced  by  the  testimony. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Dec.  Dig.  I  1060.*] 

12.  Intoxicating  Liquobs  (J  87*)— Locai. 
Option  Election — Contests— Rbcountins 
Ballots. 

In  the  absence  of  a  statute  requiring  it 
the  court  was  not  bound,  in  a  local  option  elec- 
tion contest,  to  have  certain  challenged  ballots 
removed  from  the  boxes,  and  then  direct  the 
clerk  to  recount  the  remaining  ballots  in  eadi 
of  the  boxes  and  announce  the  result  of  the 
count  to  the  court 

[Ekl.  Note.— For  other  cases,  see  Intoxicating 
Liquors,  Dec.  Dig.  f  37.*] 

13.  Elections  (|  283*)  —  Oohtestb  —  Evi- 
dence. 

While,  In  an  election  contest,  if  it  be  shown 
that  ballots  are  not  in  existence,  the  contents 
may  be  proved  by  parol  evidence,  yet  where  it 
appears  that  the  ballots  have  been  tampered 
with,  and  that  the  identical  ballots  voted  are 
not  before  the  court,  parol  evidence  of  the  con- 
tents is  not  admissible. 

[Ed.  Note.— For  other  cases,  see  Elections, 
Dec.  Dig.  i  293.*] 

14.  Elections  ({  293*)— Gontesit— Bvidbncb. 
While  a  voter  may  not  testify  that  he  voted 

one  way,  when  he  admits  that  he  cast  a  ballot, 
which  has  not  been  changed,  showing  that  he 
voted  another  way,  testimony  of  voters  that 
they  voted  for  a  certain  candidate  or  measure, 
and  that  their  ballots  have  been  changed,  is  ad- 
missible. 

[Ed.  Note. — For  other  cases,  see  Elections, 
Cent  Dig.  i  291;   Dec.  Dig.  |  293.*] 

16.  Evidence  (|  434*)  — Pabol  Bvidencb  — 
Fbaud. 

The  rule  excluding  parol  evidence  to  contra- 
dict, vary,  or  modify  written  instruments  is 
mudi  relaxed,  when  fraud  is  alleged. 

[Ed.  Note. — For  other  cases,  see  Evidence, 
Cent  Dig.  H  2006-2020 :  Dec.  Dig.  f  434. *! 

19.  Intozicatino  Liquobs  (t  87*)  —  Looai, 
Option  Electioi*— Contests— Evidence. 
In  a  local  option  election  contest  the  ac- 
tion of  the  commissioners'  court  in  counting  the 
hallots  may  not  be  impeached  by  the  testimony 
of  one  present  at  the  count  as  to  how  the  dul7 
was  performed  by  members  of  the  court  there- 
by showing  a  different  result  than  that  offi- 
cially declared. 

[E<d.  Note.— For  other  cases,  see  Intoxicating 
Liquors,  Dec.  Dig.  f  87.*] 

17.  Appeal  and  Ebbob  ({  1056*)— Election 
Contest— Habkless  Ebbob. 

Where,  in  an  election  contest  ther*  was 
no  specific  allegation  as  to  certain  irregularities, 
and  the  case  was  tried  without  a  jury,  the  er- 
roneous rejection  of  testimony  as  to  such  Ir- 
regularities was  not  ground  for  reversal. 

[Evd.  Note.— For  other  cases,  see  Appeal  and 
Error,  Dec.  Dig.  i  1060.*] 
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fore  be  oflFen  to  vote,  is  not  added  to  by  a  leg" 
islative  enactment  requiring  the  payment  of  a 
city  poll  tax  by  a  voter  subject  to  its  payment, 
since  no  tax  can  be  levied  by  a  city  unless  done 
under  the  laws  of  the  state,  and  hence  such 
enactment  is  not  unconstitutional. 

[Ed.  Note.— For  other  cases,  see  Electiona, 
Dec.  Dijr.  I  60.»] 

19.  Bleotions  (J  295*)— Contests— QuAUFi- 

CATIONB    0»    VOTEBS—SUFFIOraWOT    OF    BVI- 
DENCC. 

It  was  not  essential,  in  an  election  contest, 
to  prove  that  a  voter  owed  a  poll  tax  to  both 
the  state  and  the  county,  and  railed  to  pay  the 
same  as  required  by  law,  in  order  to  render 
his  vote  illegal:  proof  that  he  owed  it  to  the 
state,  and  failea  to  pay  it,  sufficing. 

[Bd.  Note.— For  other  cases,  see  Elections, 
Dec.  Dig.  I  295.*] 

20.  Elections    (8    83*)— Qualifioatiokb    of 
VOTEBS— Payment  of  Poll  Tax. 

One  owing  a  state  and  county  poll  tax  to 
T.  county  for  1906,  which  he  had  not  paid  prior 
to  February  1,  1907,  was  not  entitled  to  vote 
at  an  election  in  P.  county  in  December,  1907. 
[Ed.  Note.— For  other  cases,  see  Elections, 
Dec  Dig.  i  83.*] 

21.  Elections    (I    72*)  —  Voters  —  "Resi- 
dence." 

Under  Election  Law  (Acts  29th  Leg.  190S, 
p.  521,  c.  11)  i  4,  providing  that  the  residence 
x>f  a  single  man  is  where  he  usually  sleeps  at 
night,  and  that  of  a  married  man  is  where  his 
wife  resides,  if  he  be  not  permanently  separated 
from  her,  one's  residence  must  be  determined  by 
actual  facts,  and  where  the  testimony  showed 
that  a  voter  lived  with  his  "family"  in  a  certain 
town,  and  that,  though  he  owned  a  ranch  which 
he  considered  his  home,  he  had  not  lived  on  it 
since  moving  to  the  town,  his  "residence"  was 
in  such  town,  whether  his  wife  was  living  or 
not. 

[Ed.  Note.— For  other  cases,  see  Elections, 
Dec  Dig.  i  72.* 

For  other  definitions,  see  Words  and  Phrases, 
TOl.  7,  pp.  6151-6161 ;  vol.  8,  p.  778&] 

22.  Elections  (|  291*)— Qualifications  of 
Voter— Patiient  of  Poll  Tax. 

In  an  election  contest,  it  would  be  pre- 
sumed, in  the  absence  of  evidence  to  the  con- 
trary, that  a  voter  produced  the  proper  evidence 
before  the  judge  of  election  that  he  had  paid 
Jiis  poll  tax  as  required  by  law. 

[Ed.  Note. — For  other  cases,  see  Elections, 
Cent  Dig.  |  286 ;    Dec  Dig.  |  291.*] 

23.  Elections  (|  72*)  —  QuALiFioATiONa  of 

VOTEBS. 

A  citizen  of  the  United  States,  who  had 
actually  resided  in  the  state  12  months  and  in 
the  county  6  months  prior  to  casting  his  vote, 
was  qualified,  though  be  testified  that  he  could 
not  say  when  he  decided  to  permanently  reside 
in  the  state. 

[Ed.  Note. — For  other  cases,  see  Elections, 
Cent.  Dig.  M  6T,  68,  70;   Dec  Dig.  |  72.*] 

24.  Appeal  and  Ebbob  ($  742*)— Questions 
Reviewable. 

A  proposition  which  cannot  be  deduced 
-from  an  assignment  of  error  will  not  be  con- 
sidered on  appeal. 

[£>].  Note.— For  other  cases,  see  Appeal  and 
Error,  Dec  Dig.  {  742.*] 


Dec.  Dig.  «  190.*] 

26.  Elections  (|  291*)— Mutilated  Ballots 
— Pbesumptions. 

A  mutilated  ballot  will  be  presumed  to  have 
been  mutilated  after  it  was  counted  by  the  elec- 
tion officers,  since  it  must  be  assumed  that 
they  know  and  will  perform  their  duty. 

[Eld.  Note.— For  other  cases,  see  Elections, 
Cent.  Dig.  |  286;   Dec  Dig.  i  291.*] 

27.  Elections  (|  180*)— Mutoazbd  Ballots 
— Constbuotion. 

A  mutilated  ballot  must  be  construed  in 
the  same  way  as  any  other  written  or  printed 
document,  and  the  construction  must  be  such  as 
to  give  effect  to  the  voter's  intent,  if  it  can  be 
ascertained  from  the  face  of  the  ballot. 

[Ed.  Note.— For  other  case*,  see  Elections, 
Dec  Dig.  i  180.*] 

28.  Appeal  and  Ebbob  ({  219*)— Findings 
of  Fact^-Conclusiveness. 

A  finding  of  fact  of  the  trial  court,  not 
complained  of,  is  conclusive  on  appeal. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent.  Dig.  H  1316,  1322;  Dec  Dig.  | 
219.*] 

29.  Appkal  and  Ebbob  (f  265*)— Findinqs— 
Necessitt  of  Exception. 

It  is  not  necessary  to  take  exception  to 
findings  of  law  and  fact,  when  there  is  a  state- 
ment of  facts  in  the  record,  in  order  to  review 
them  on  appeal. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  fi  1536-1661;  Dec  Dig.  f 
265.*] 

30.  Elections  (i  72*)  —  Quaufioahons  or 
Votebs. 

A  minor,  residing  tor  12  months  in  the 
state  with  his  father's  consent,  became  a  resi- 
dent, and  entitled  to  vote  on  attaining  his 
majority,  though  the  father  was  absent  from 
the  state  part  of  the  time. 

[Ed.  Note.- For  other  cases,  see  Elections, 
Dec  Dig.  {  72.*] 

31.  Elections  (|  83*)— Poll  Tax. 

Where  one  paid  his  state  poll  tax  within 
the  time  required  by  law,  it  was  immaterial,  so 
far  as  it  affected  his  qualification  as  an  elector 
in  P.  county,  whether  he  paid  the  tax  there  or 
in  another  county ;  there  being  no  evidence  that 
a  county  poll  tax  was  levied  in  such  other  county. 
[E2d.  Note.— For  other  cases,  see  ESectiona, 
Cent  Dig.  i  80;    Dec  Dig.  i  83.*] 

32.  BLBonoNS  (I  74*)  —  Quaufigation  of 

VOTBBS. 

A  member  of  the  National  Ouards,  employ- 
ed in  the  service  of  the  army  of  the  United 
States,  is  not,  under  the  state  Constitution, 
entitled  to  vote. 

[Bid.  Note. — For  other  cases,  see  Elections, 
Cent  Dig.  {  71 ;   Dec  Dig.  |  74.*] 

33.  Elections  (|  291*)— Qualifications  of 
Voters— Burden  of  Proof- "Citizen." 

As  a  man  is  a  "citizen"  of  the  country  to 
which  his  father  owes  allegiance,  it  was  incum- 
bent on  the  party  alleging  in  an  election  contest 
that  a  certain  voter  was  not  a  citizen  of  the 
United  States  to  show  that  such  voter's  father 
was  not  a  citizen  thereof  during  his  son's 
minority. 

[Ed.  Note.— For  ether  cases,  see  SSectiona, 
Dec.   Dig.  I  291.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  2,  pp.  1164-1174 ;  vol.  8,  pp.  7602-7603.] 
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on  (be  trial,  but  must  remand  tbe  case  to  the 
trial  court 

[lid.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  IS  4604-4620;    Dec   Dig.  f 

11(0.   J 

85.  Appkal  awd  Ebrob  (8   1178*)— Re  VIEW— 
Remaitd. 

When  a  judgment  is  reversed  because  ex- 
ceptions have  been  erroneously  sustained  to 
pleadings,  a_  judgment  cannot  be  rendered  on  ap- 
peal on  evidence  which  would  have  been  ad- 
missible under  the  pleadings,  if  the  exceptions 
bad  not  been  sustained. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §|  4604-4620;  Dec.  Dig.  ( 
117&*] 

86.  ELECTioifs  (I   208*)— Conduct— Tnnc   of 
Opening  and  Closing  Polls. 

Tbe  provision  of  a  statute  as  to  the  time 
of  opening  and  closing  the  polls  ordinarily  is 
so  far  directory  that  an  irregularity  in  this 
respect,  which  does  not  deprive  a  legal  voter 
of  his  vote  or  admit  a  disqualified  person  to 
vote,  will  not  vitiate  the  electiouj  though  it  is 
otherwise  where  the  Irregularity  is  so  great  as 
to  affect  the  result. 

[EM.  Note. — For  other  cases,  see  Elections, 
Cent.  Dig.  §  184;    Dec.  Dig.  (  208.*] 

Appeal  from  District  Court,  Potter  Coun- 
ty; H.  Q.  HendrlckB,  Judge. 

Action  by  Z.  Z.  Savage  and  others  against 
Hugh  li.  tJmphrles,  County  Attorney,  to  con- 
test an  election.  From  the  judgment,  plain- 
tiffs appeal.  Reversed,  and  remanded  for 
new  trial. 

Geo.  G.  dough  and  Reeder,  Graham  & 
Williams,  for  appellants.  Hugh  L.  Um- 
pbrles,  Madden  &  Truelove,  and  Ben  H. 
Stone,  for  appellee. 

NETILL,  J.  We  take  from  appellants' 
brief  the  following  statement  of  the  nature 
and  result  of  tbe  suit: 

"This  cause  Is  a  contest  of  a  local  option 
election  held  in  Potter  county,  Tex.,  on  the 
8d  day  of  December,  1907,  for  the  purpose 
of  determining  whether  the  sale  of  intoxicat- 
ing liquors  should  be  prohibited  within  said 
county.  The  statement  of  the  contestants, 
filed  within  tbe  statutory  period,  after  due 
notice,  alleges  in  substance: 

"(1)  That  tbe  election  is  void  for  want  of 
constitutional  authority  to  hold  same. 

"(2)  Because  tbe  same  was  ordered  on  the 
petition  of  302  persons  alleged  to  be  qual- 
ified voters,  whereas  but  149  of  said  persons 
were  duly  qualified  voters  when  said  peti- 
tion was  presented  and  tbe  election  held. 

"(3)  Because  said  order  purports  to  and 
does  affect  taxation,  and  tbe  entire  board  of 
commissioners  were  not  present  when  tbe 
same  was  made. 

"(4)  That  said  election  is  void  because  tbe 
officers  chosen  to  bold  tbe  same  were  all  of 
one  political  faith,  to  wit,  members  of  tbe 


No.  5,  was  a  school  trustee  in  Amarillo  Inde- 
pendent school  district,  tbe  same  being  an 
office  of  trust,  as  contemplated  within  tbe 
law,  and  at  tbe  same  voting  box  R.  B.  New- 
come  acted  as  one  of  tbe  judges  of  election, 
be  being  also  a  school  trustee  for  the  same 
district,  and  likewise  disqualified  under  tbe 
law. 

"(6)  That  J.  D.  Brady,  one  of  the  judges 
of  election  in  voting  box  No.  3,  was  a  ncbool 
trustee  for  school  district  No.  3  of  Potter 
county,  which  Is  an  office  of  trust  witbin 
tbe  meaning  and  Intent  of  tbe  law. 

"(7)  That  In  voting  precinct  No.  3  F.  M. 
Hill  was  presiding  Judge,  and  at  tbe  same 
time  was  a  school  trustee  In  school  district 
No.  2,  which  la  an  office  of  trust  within  tbe 
meaning  and  Intent  of  the  law. 

"(8)  That  J.  C  McDowell  was  jndge  of 
election  In  voting  precinct  No.  4,  and  at  tbe 
same  time  a  county  commissioner,  wblcb  is 
an  office  of  emolument  and  trust  within  tbe 
meaning  and  intent  of  tbe  law. 

"(9)  That  In  voting  precincts  Nos.  1  and 
6  a  large  number  of  Influential  citizens  co- 
erced and  Intimidated  voters,  by  announc- 
ing that  they  would  prosecute  persons  °wbo 
should  vote  'against  prohibition,'  and  circu- 
lated a  handbill  to  that  effect;  tliat  said 
persons  congregated  at  or  near  voting  pre- 
cincts Nos.  1  and  6,  and  If  they  bad  reason 
to  believe  that  a  person  would  vote  'against 
prohibition'  would  make  remarks  calculated 
to,  and  which  did,  deter  many  timid  persons 
from  so  voting,  which  votes,  bad  they  been 
cast,  would  have  reversed  the  result  of  tbe 
election;  that  as  a  part  of  the  scheme  of 
coercion  tbe  said  persons  procured  tbe  ar- 
rest of  one  £1  C.  Jeffries,  charged  with  Ille- 
gal voting,  which  charge  was  fictitious  and 
fraudulent,  and  wblcb  wrongful  arrest  intim- 
idated many  persons  who  were  lawfully 
entitled  to  vote  from  voting  'against  prohi- 
bition,' which  persons,  bad  they  voted, 
would  have  voted  'against  prohibition,'  and 
would  have  reversed  the  result  of  tbe  elec- 
tion; that  large  crowds  were  permitted  to 
congregate  in  and  about  said  voting  boxes, 
within  tbe  100-foot  limit,  in  open  violation  of 
law,  and  their  presence  Intimidated  persons, 
and  prevented  them  from  voting  'against 
prohibition,'  which  persons  and  tbelr  votes 
would  have  materially  affected  the  result 
and  reversed  tbe  same,  had  they  been  per- 
mitted to  vote  without  molestation. 

"(10)  That  in  voting  precinct  No.  6  the 
poll  list  shows  J.  M.  Frazler  voted  ticket  318; 
and  in  said  box  two  tickets  of  said  number 
were  found,  one  of  which  was  counted  f mr 
prohibition.' 
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"(11)  That  In  Totlng  precinct  No.  1  one 
ticket  was  found  which  contained  two  nam- 
bera,  3  and  308,  and  said  ticket  was  counted 
*for  prohibition,'  and  In  said  box  a^  ticket 
was  fonnd  with  two  numbers,  25  and  287, 
which  ticket  was  counted  'for  prohibition,' 
and  according^  to  the  poll  list  C.  F.  Blanch- 
ard  voted  ticket  287,  which  was  also  counted 
•for  prohibition';  that  In  voting  precinct  No. 
1  a  ticket  was  found  torn  In  two  pieces, 
which,  when  placed  together,  was  made  to 
read  332,  and  which  was  counted  'for  prohi- 
bition,' and  In  said  voting  precinct  was 
found  two  tickets,  each  being  numbered  87, 
one  of  which  was  counted,  and  that  'for  pro- 
hibition,' and  two  tickets  were  found  con- 
taining the  number  876,  one  of  which  was 
counted  for  prohibition*  and  the  other  not 
counted,  and  allegation  Is  made  that  the 
tickets  which  were  not  counted  were  cast 
'against  prohibition.' 

"(12)  Because  in  voting  precinct  No.  3  one 
ballot  was  found  in  the  box  which  contained 
no  number,  but  the  same  was  counted  'for 
prohibition.' 

"(13)  Because  In  voting  precinct  No.  5  J. 
N.  Browning  voted  ticket  127  for  prohibi- 
tion,' but  the  county  commissioners,  in  count- 
ing the  ballots,  counted  said  ballot  as  'against 
prohibition,'  by  reason  of  which  glaring  Irreg- 
ularity and  inaccuracy  a  recount  of  the  bal- 
lots Is  necessary  to  arrive  at  the  true  result 
of  the  count 

"(14)  Because  in  voting  precinct  No.  4  the 
polls  were  not  opened  until  11  a.  m.  and  were 
closed  at  4  p.  m.,  and  there  were  polled  but 
7  for  and  3  against  prohibition;  that  there 
were  20  legally  qualified  voters  at  said  pre- 
cinct and  entitled  to  vote  thweln,  and  that  a 
large  majority  thereof  would  have  voted 
•against  prohibition,'  had  the  polls  been 
opened  during  the  hours  required  by  law,  by 
reason  of  which  a  sufficient  number  of  elect- 
ors had  been  deprived  of  the  privilege  of 
voting  in  such  number  as,  had  they  voted, 
-would  have  materially  changed  the  result 
of  the  election. 

"(15)  Because  In  voting  precincts  Nos.  1,  2, 
S.  4,  and  5  a  large  number  of  persons  voted 
Illegally  for  prohibition.  In  that  they  owed 
and  had  not  paid  a  poll  tax  to  the  county  of 
Potter  for  the  year  1906,  an  Itemized  state- 
ment and  list  of  which  persons  so  Illegally 
voting  was  attached  as  an  exhibit. 

"(16)  Because  the  9  persons  named  on  Ex- 
hibits D  and  B  each  voted  for  prohibition, 
and  their  votes  were  so  counted,  and  that 
eadi  of  said  persons  owed  a  poll  tax  to  Pot- 
ter county,  Tex.,  for  the  year  1906,  and  had 
not  paid  8am& 

"(17)  Because  114  persons  named  In  Ex- 
hibit F  voted  for  prohibition  in  voting  pre- 
cinct No.  5,  a  majority  of  which,  if,  indeed, 
not  all,  owed  a  poll  tax  to  Potter  county  for 
the  year  1906,  and  had  not  paid  same. 

"(1(8)  Because  the  5  persons  Whose  names 
appear  on  Exhibit  O  owed  a  poll  tax  to  Pot- 
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ter  county,  Tex.,  for  the  year  1906,  and  each 
voted  for  prohibition. 

"(19)  Because  the  33  persons  named  on  £2x- 
blblt  H  voted  for  prohibition,  in  precincts 
Nob.  1  and  5,  and  they  and  each  of  them 
owed  a  city  poll  tax  to  the  city  of  Amarillo, 
lawfully  levied  and  assessed,  and  did  not 
pay  the  same;  allegation  being  made  that 
a  large  number  of  other  persons  also  voted 
in  said  city  of  Amarillo  in  said  election, 
and  their  votes  were  cast  for  prohibition,' 
who  owed  a  city  poll  tax  for  the  year  1906. 
but  contestants  were  unable  to  give  names 
of  the  voters  so  voting,  except  as  named  in 
I&chibit  H. 

"(20)  Because  the  persons  named  in  Ex- 
hibit I,  19  In  number,  each  voted  for  prohibi- 
tion, each  arrived  at  the  age  of  21  years  aft- 
er January  1,  1906,  and  prior  to  election  day, 
and  that  said  persons  failed  to  procure  a 
certificate  of  exemption  from  the  tax  col- 
lector of  Potter  county,  or  from  any  other 
collector  within  the  state,  within  the  time 
required  by  law. 

"(21)  Because  the  persons  whose  names 
appear  on  Exhibit  J  each  voted  against  pro- 
hibition, and  their  votes  were  erroneoudy  or 
otherwise,  counted  by  the  commissioners' 
court  aa  'for  prohibition,'  each  of  said  per- 
sons being  duly  qualified  voters  in  their  re- 
spective precincts. 

"(22)  Because  the  persons  named  on  Ex- 
hibit E^  7  in  number,  each  voted  'for  pro- 
hibition,' and  their  votes  were  so  counted, 
and  none  of  said  persons  had  resided  In  the 
state  of  Texas  for  12  months  next  preceding 
the  day  of  said  election. 

"(23)  Because  the  persons  named  on  Ex- 
hibit Ij,  being  4  in  number,  each  voted  for 
prohibition,  and  none  of  said  persons  were 
entitled  to  vote,  for  the  reason  that  they 
were  not  residents  of  Potter  county,  Tex.,  for 
6  months  next  preceding  the  date  of  the  elec- 
tion. 

"(24)  Because  D.  E.  Morris  and  J.  E. 
Moore,  legal  voters  in  precinct  No.  1,  cast 
their  votes  against  prohibition,  yet  no  votes 
were  found  In  the  voting  box  as  being  cast 
by  them;  that  both  W.  W.  White  and  J.  A. 
Dnnavan  each  voted  against  prohibition  in 
precinct  No.  6,  being  tickets  300  and  319,  re- 
spectively, yet  no  ticket  300  or  319  was 
found  in  the  said  voting  box,  and  said  bal- 
lots were  not  counted  against  prohibition  as 
cast 

"(26)  Because  W.  W.  Watkins,  who  voted 
ticket  877  'for  prohibition'  In  precinct  No.  6, 
was  an  alien,  and  not  a  qualified  voter,  and 
Horace  Gooch,  who  voted  for  prohibition'  in 
precinct  No.  1,  was  at  the  time  of  casting  his 
ballot  a  resident  and  voter  in  precinct  No.  5, 
in  Potter  county." 

By  trial  amendments  to  the  fifth  ground 
of  contest  were  added  the  allegations  there- 
in that  one  Shaugbnessy,  who  acted  as  the 
judge  of  the  election  in  precinct  No.  5,  was 
at  the  time  an  alderman  of  the  city  of 
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ballot  box,  one  of  which  was  counted  for 
prohibition  and  the  other  not  counted,  con- 
testants contending  that  neither  should  have 
been  counted;  and  the  20th  ground  of  con- 
test was  amended  by  alleging  that  at  the 
date  of  holding  the  election  the  city  of  Ama- 
rlUo  was  a  city  of  10,000  inhabitants,  and 
was  on  January  1,  1906,  and  1907,  and  by 
adding  other  disqualiflcations  to  certain  of 
the  voters  named  in  an  exhibit  to  their  pe- 
tition. 

The  contestee's  answer  contained  a  plea 
in  abatement  and  another  in  estoppel,  the 
substance  of  which  will  be  stated  when  we 
come  to  consider  the  court's  action  upon 
them.  It  also  contained  general  and  special 
exceptions  to  various  grounds  of  contest  al- 
leged in  the  contestants'  petition.  On  the 
merits  the  contestee  answered  by  a  general 
denial,  and  pleaded  specially  that  In  voting 
precinct  No.  1  a  "large  number  of  persons, 
naming  them,  voted  against  prohibition,  and 
owed  and  were  due  a  poll  tax  to  Potter  coun- 
ty, Tex.,  for  the  year  1906 ;  that  a  large  num- 
ber of  persons,  naming  them,  owed  and  were 
due,  and  did  not  pay,  a  city  poll  tax  for  the 
year  1906  to  the  city  of  Amarlllo,  In  Potter 
county,  Tex. ;  that  certain  persons,  naming 
them,  did  not  reside  In  Potter  county,  Tex., 
for  6  months  next  preceding  the  date  of  the 
election,  and  that  certain  persons,  naming 
them,  had. not  resided  in  the  state  of  Texas 
for  12  months  next  preceding  the  date  of  the 
election ;  that  certain  persons,  naming  them, 
were  over  the  age  of  60  years  on  January 
1,  1906,  and  did  not  take  out  a  certificate  of 
exemption  before  February  1,  1907 ;  that  cer- 
tain persons,  naming  them,  became  of  age 
after  January  1,  1906,  and  before  election 
day,  and  did  not  take  out  a  certificate  of 
exemption,  etc. ;  that  Carl  Zapp  was  an  alien 
at  the  time  of  casting  his  ballot ;  that  Cowan, 
Trigg,  Buckingham,  and  Jeffries  voted  in 
precinct  No.  1,  while  living  In  precinct  No. 
5;  that  J.  N.  Browning,  W.  A-  Christian,  J. 
N.  Vernon,  R.  B.  Newcome,  and  Clyde  Cock- 
reli  each  voted  'for  prohibition,'  but  their 
ballots  were  counted  as  against  prohibition. 
By  trial  amendment  H.  R.  Jack  was  chal- 
lenged on  the  ground  that  he  was  not  a  rest- 
dent  of  Potter  county  for  6  months  next  pre- 
ceding the  date  of  election,  and  also  that  he 
was  not  a  resident  of  precinct  No.  5,  though 
he  voted  therein.  Chas.  J.  De  Wolf  was  also 
challenged  on  the  ground  that  he  was  not 
a  resident  of  the  state  of  Texas  for  12 
months  next  preceding  the  election,  and  not 
of  Potter  county  for  6  months,  and  that  he 
voted  in  precinct  No.  1,  though  not  residing 
therein.  Toungblood,  Hasser,  and  Casey 
were    also    challenged    on    the    additional 
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and  did  not  procure  a  certificate  of  exemp- 
tion. D.  H.  Greer  was  also  challenged  for 
the  additional  reason  that  he  was  not  a  resi- 
dent of  the  county  of  Potter,  state  of  Texas, 
for  12  months  preceding  the  date  of  election. 
S.  Boyer  was  challenged  on  the  ground  of 
not  being  a  resident  of  the  county  for  6 
months  preceding  the  date  of  the  election, 
and  for  12  months  In  the  state  of  Texas." 

Contestants  prayed  that  "the  matters  and 
things  complained  of  be  inquired  Into;  that 
the  ballot  boxes  be  opened,  and  the  lawful 
ballots  counted,  and  a  result  thereon  be  de- 
clared; and  that  if  it  should  appear  that 
such  Irregularities  existed  In  bringing  abont 
such  election,  or  In  the  holding  or  conducting 
of  the  same,  as  to  render  the  true  result 
Impossible  to  arrive  at,  or  doubtful  of  ascer- 
taining, the  election  be  declared  void  and  a 
new  election  ordered." 

The  case  was  tried  by  a  special  Judge,  the 
regular  Judge  being  disqualified.  The  ex- 
ceptions of  both  contestants  and  contestee 
were  considered,  and  sustained  In  part  and 
overruled  In  part.  (Those  overruled  and 
those  sustained  will  be  specifically  stated 
when  we  come  to  consider  the  assignments 
complaining  of  such  rulings.)  The  trial  then 
proceeded  on  its  merits  before  the  court,  with- 
out a  Jury,  who  found  for  the  contestee  on 
his  plea  In  estoppel,  and  that  the  commis- 
sioners' court  of  Potter  county  had  declared 
that  local  option  had  carried  In  the  county 
by  a  majority  of  15  votes,  and  concluded 
from  the  evidence  as  t^  matter  of  law  that 
of  the  voters  who  voted  for  prohibition  all 
were  legal,  except  8,  whose  names  are  given 
in  Its  conclusions,  and  that  2  voters,  whose 
names  are  stated,  who  voted  against  prohi- 
bition, were  counted  and  estimated  by  the 
commissioners'  court  as  being  for  prohibi- 
tion, and  that  their  votes  should  be  deducted 
from  the  total  vote  cast  for  prohibition  and 
added  to  the  votes  against  prohibition;  that 
the  ballot  containing  no  number,  found  iu 
box  3.  which  read  "for  prohibition,"  should 
be  deducted  from  the  total  vote  cast,  and 
that  the  voters  who  voted  against  prohibition 
all  were  legal,  except  5,  whose  names  were 
stated. 

The  effect,  therefore,  of  the  conclusions  of 
the  trial  court  was  to  find  that  the  election 
had  carried  for  prohibition  by  a  majority  o£ 
7  votes.  The  conclusions  of  fact  and  of  law, 
filed  by  the  trial  court,  were  excepted  to  by 
the  contestants,  and  from  the  Judgment 
against  them  they  prosecute  this  appeal. 

Fifty  assignments  of  error  are  presented 
and  insisted  on  by  appellants  in  their  brief, 
and  six  cross-assignments  are  urged  by  the 
appellee  In  bis.    Before  considering  any  of 


decide  upon  a  Just  view  of  the  true  relation 
between  the  power  of  the  suflTragans  and  the 
rights  of  the  whole  people.  Hence  the  exer- 
cise of  the  elective  franchise  Is  not  a  natural 
or  God-given  right,  but  Is,  as  the  word  "fran- 
chise" Implies,  a  right  conferred  by  the  state 
or  body  politla  In  other  words,  as  Is  said 
by  an  eminent  authority  on  constitutional 
law,  the  questions  whether  one  is  fitted  by 
intelligence  to  perform  the  function  of  an 
elector,  or  has  such  interests  in  the  matters 
controlled  through  his  suffrage  as  to  check 
the  misuse  of  power  which  self-interest 
prompts,  or  has  such  community  of  interest 
in  the  laws  which  are  to  govern  the  com- 
munity, which  should  fit  him  for  the  dis- 
charge of  the  duties  of  a  suffragan,  must  be 
determined  by  the  body  politic.  "If  he  lacks 
intelligence,  it  is  the  greatest  absurdity  to 
give  him  the  suffrage,  and  the  greatest 
wrong  to  the  community.  If  he  lacks  com- 
munity of  interest  in  the  laws  which  are  to 
govern  the  community,  it  is  not  only  a  seri- 
ous danger,  but  a  false  principle,  to  give  It 
to  him,  for  thus  you  give  power  to  the  hand 
which  is  alien  to  the  rights  of  others  which 
It  controls."  Tucker  on  the  Constitution,  89. 
See,  also,  Solon  v.  State  (Tex.  Cr.  App.)  114 
S.  W.  349.  Hence,  article  6  of  the  Constitu- 
tion of  1875  of  this  state,  as  amended  by  the 
people  in  1901  (Acts  1901,  p.  322),  determines 
who  should  have  the  right  of  suffrage,  and, 
in  connection  with  the  act  of  the  Twenty- 
Ninth  Legislature  and  the  amendment  there- 
of by  the  Thirtieth,  prescribes  how  it  shall 
be  exercised. 

Section  2  of  the  article  of  the  Constitution 
referred  to  is  as  follows :  "'Every  male  per- 
son subject  to  none  of, the  foregoing  disquali- 
flcations,  who  shall  have  attained  the  age  of 
twenty-one  years  and  who  shall  be  a  cltlsen 
of  the  United  States,  and  who  shall  have 
resided  in  this  state  one  year  next  preceding 
an  election  and  the  last  sixth  months  within 
the  district  or  county  in  which  he  offers  to 
vote,  shall  be  deemed  a  qualified  elector  and 
every  male  person  of  foreign  birth  subject 
to  none  of  the  foregoing  disqualifications 
who  not  less  than  six  months  before  any  elec- 
tion at  which  he  offers  to  vote,  shall  have 
declared  his  intention  to  become  a  citizen  of 
the  United  States  In  accordance  with  the  fed- 
eral naturalization  laws,  and  shall  have  re- 
sided in  this  state  one  year  next  preceding 
such  election  and  the  last  six  months  in  the 
county  in  which  he  offers  to  vote,  shall  also 
be  deemed  a  qualified  elector;  and  all  elect- 
ors shall  vote  in  the  election  precinct  of  their 
residence:  Provided,  that  electors  living  in 
any  unorganized  county  may  vote  at  any 
election  precinct  in  the  county  to  which  coun- 
ty is  attached  for  Judicial  purposes;  and  pro- 
vided  further,  that  any  voter  who  is  sub- 


such  election.     Or  If  said  voter  shall  ha' 
lost  or  misplaced  said  tax  receipt,  he  shall  I 
entitled  to  vote  upon  making  affidavit  befo. 
any  officer  authorized  to  administer  oatl 
that  such  tax  receipt  has  been  lost.    Such  afl 
davit  shall  be  made  in  writing  and  left  wit 
the  Judge  of  the  election,  and  this  provislo 
of   the    Constitution   shall   be   self-enactin 
without  the  necessity  of  further  legislation. 
Such  legislative  enactments,  prescribing  th 
manner  in  which  the  right  of  suffrage  give; 
by  the  Constitution  shall  be  exercised  by  th 
suffragans,  as  are  pertinent  to  several  assign 
ments  of  error  to  be  hereinafter  considered 
will   be  stated  In  connection  with   the  as 
signmeuts  when  we  come  to  consider  them. 

Section  1  of  article  3397,  Rev.  St.  1895,  at 
amended  by  Acts  30th  Leg.  1907,  p.  447,  c.  8 
Is  as  follows:  "At  any  time  within  thlrtj 
days  after  the  result  of  the  election  has  been 
declared,  any  qualified  voter  of  the  county, 
Justice's  precinct  or  subdivision  of  such  coun- 
ty, or  any  town  or  city  of  such  county  in 
which  such  election  has  been  held,  may  con- 
test the  said  election  In  the  district  court 
of  the  county  In  which  such  election  has  been 
held,  which  shall  have  original  and  exclusive 
Jurisdiction  of  all  suits  to  contest  such  elec- 
tion, and  the  proceedings  in  such  contest 
shall  be  conducted  in  the  same  manner  as 
has  been  or  may  hereafter  be  prescribed,  and 
said  court  shall  have  Jurisdiction  to  try  and 
determine  all  matters  connected  with  said 
election,  including  the  petition  of  such  elec- 
tion and  all  proceedings  and  orders  relating 
thereto,  embracing  final  count  and  declara- 
tion and  publication  of. the  result  putting 
local  option  into  effect,  and  it  shall  have  au- 
thority to  determine  questions  relating  to 
the  legality  and  validity  of  said  election,  and 
to  determine  whether  by  the  action  or  want 
of  action  on  the  part  of  the  officers  to  whom 
was  entrusted  the  control  of  such  election, 
such  a  number  of  legal  voters  were  denied 
the  privilege  of  voting  as  had  been  allowed 
to  vote  might  have  materially  changed  the 
result,  and  if  it  shall  appear  from  the  evi- 
dence that  such  irregularities  existed  in 
bringing  about  said  election  or  in  holding 
same,  as  to  render  the  true  result  of  the  elec- 
tion impossible  to  be  arrived  at,  or  very 
doubtful  of  ascertaining,  the  court  shall  ad- 
Judge  such  election  to  be  void,  and  shall  or- 
der the  proper  officer  to  order  another  elec- 
tion to  be  held,  and  shall  cause  a  certified 
copy  of  such  Judgment  and  order  of  the  court 
to  be  delivered  to  such  officer  upon  whom  is 
devolved  by  law  the  duty  of  ordering  such 
election.  It  Is  further  provided  that  all  such 
cases  shall  have  precedence  In  the  district 
court  and  appellate  courts,  and  that  the  re- 
sult of  such  contest  shall  finally  settle  all 
questions   relating  to   the   validity   of   said 
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•lection,  and  It  shall  not  be  permissible  to 
again  call  the  legality  of  said  election  In 
question  In  any  other  suit  or  proceeding;  and 
provided  further,  that  if  no  contest  of  said 
election  Is  filed  and  prosecuted  In  the  man- 
ner and  within  the  time  provided  above.  It 
shall  be  conclusively  presumed  that  said  elec- 
tion as  held  and  the  result  thereof  declared, 
are  In  all  respects  valid  and  binding  upon  all 
courts;  provided  also  that  pending  such  con- 
test the  enforcement  of  local  option  law  In 
such  territory  shall  not  be  suspended,  and 
that  all  laws  and  parts  of  laws  In  conflict 
herewith  be  and  the  same  are  hereby  repeal- 
ed."   Acts  SOth  Leg.  1907,  p.  447,  c.  8. 

Some  of  api>ellants'  assignments  present 
questions  purely  of  law,  and  others  present 
mixed  questions  of  law  and  fact  Those  of 
the  first  class  will  be  first  considered  and  dis- 
posed of,  without  regard  to  the  order  In 
which  they  are  presented  In  the  briefs;  and, 
In  considering  those  of  the  second  class,  our 
conclusions  of  fact  pertaining  to  them  will  be 
stated. 

Conclusions. 

1.  That  only  one  of  the  two  tickets,  each 
bearing  the  number  818,  found  In  the  box  of 
voting  precinct  No.  5,  was  counted  for  pro- 
hibition, as  was  the  one  voted  by  J.  M.  Fra- 
zler,  does  not  show  any  injury  to  appellants, 
in  the  absence  of  an  allegation  that  the  other 
ticket  was  voted  against  prohibition;  for,  from 
aught  that  appears  from  the  allegation  in  ap- 
pellants' tenth  ground  of  complaint,  both  tick- 
ets bearing  that  number  may  have  been  for 
prohibition,  and  in  that  event  appellants 
would  have  been  benefited  by  not  counting 
them  both.  Therefore  appellants'  first  and 
fifth  assignments  of  error,  which  complain  of 
the  court's  coimtlng  only  one  of  the  tldkets,  in- 
stead of  both,  are  overruled. 

2.  Acts  2»th  Leg.'  1906,  p.  635,  &  11,  i  64, 
provides  that  "In  all  elections,  general,  special 
or  primary,  the  polls  shall  be  open  from  8 
o'clock  In  the  morning  until  7  o'clock  in  the 
evening,  and  the  election  shall  be  held  for 
one  day  only."  It-  will  be  seen  from  onr 
statement  of  the  case  that  appellants  alleged, 
as  their  fourteenth  ground  of  contest,  that 
in  voting  precinct  No.  4  the  polls  were  not 
opened  until  11  a.  m.  and  were  closed  at 
4  p.  m.;  that  there  were  polled  in  said  pre- 
cinct only  7  votes  for  and  3  against  prohibi- 
tion; that  there  were  20  legally  qualified  vot- 
ers in  said  precinct  and  entitled  to  vote  there- 
in; and  that  a  large  majority  thereof  would 
have  voted  against  prohiblticHi,  had  the  polls 
been  opened  during  the  hours  required  by 
law.  The  exceptions  of  appellee  to  this 
ground  of  contest  are  that  it  is  too  general, 
and  falls  to  specify  any  voter  or  voters,  who 
are  voters  in  said  precinct  and  desired  to 
vote,  failed  to  cast  their  votes  by  reason  of 
said  polls  not  being  so  kept  open,  nor  does  It 
show  that  such  voters  would  have  voted 
against  prohibition.    The  second  assignment 


of  error  complains  of  the  court's  sustaining 
the  exceptions. 

We  think  that  the  allegations  in  appellants' 
petition  were  sufficient  to  admit  proof  of  the 
fact  that  the  statutory  requirement  above 
quoted  was  violated  by  the  ofiBcers  charged 
with  the  duty  of  opening  the  polls  and  con- 
ducting the  election,  and  that,  had  there  not 
been  such  a  violation  of  duty  on  the  part  of 
the  ofilcers,  the  result  of  the  election  at  that 
precinct  might  have  been  difTerent  It  is  a 
matter  of  general  knowledge  that  many  men, 
entitled  to  vote  at  an  election,  are  so  occupied 
with  their  own  business,  or  in  the  discharge 
of  their  duty  to  their  employers,  that  the  only 
time  they  cab  spare,  without  prejudice  to 
their  business  or  violating  their  duty  to  their 
employers,  to  cast  their  ballots,  is  early  in 
the  morning,  before  their  work  commences,  or 
late  in  the  afternoon,  after  the  day's  work  Is 
done.  If  officers  charged  with  the  duty  of 
holding  elections  iure  allowed  to  arbitrarily 
violate  a  provision  of  the  election  law  that 
may  result  In  depriving  electors  of  their 
right  to  vote,  or  in  making  it  inconvenient 
for  them  to  exercise  the  right,  the  salutary 
provision,  intended  by  the  Legislature  to  se- 
cure an  open,  fair,  and  free  election,  with  an 
opportunity  for  every  qualified  voter  to  ex- 
ercise his  right  to  the  elective  franchise,  will 
be  of  little  avail.  It  may  be  that,  had  the 
exceptions  not  been  sustained  to  this  ground 
of  the  contest,  the  evidence  would  have  failed 
to  show  that  appellants  were  in  the  least 
prejudiced  by  the  failure  of  the  oflScers  of 
the  election  to  open  and  keep  open  the  polls 
at  such  election  precinct  during  the  hours 
prescribed  by  law.  This,  however,  was  a 
matter  of  fact,  and  the  appellants,  under  the 
allegations  in  their  complaint  had  the  right 
to  introduce  evidence  to  show  that  they  were 
prejudiced  by  such  breach  of  official  duty  on 
the  part  of  those  who  were  conducting  the 
election.  This  right  was  denied  them  by  the 
holding  of  the  court,  which  we  have  no  doubt 
was  erroneous. 

8.  The  third  assignment  complains  of  the 
court's  sustaining  appellee's  exception  to  the 
twentieth  ground  of  the  contest  This  ground 
of  the  contest  will  be  noticed  from  our  state- 
ment of  appellants'  pleadings.  The  exception 
interposed  to  it  is  that  it  is  an  insufficient 
ground  for  contesting  the  election,  because  it 
is  not  required  that  voters  of  the  class  men- 
tioned should  procure  their  certificates  of  ex- 
emption from  payment,  of  the  poll  tax  from 
the  tax  collector  before  the  1st  day  of  Febru- 
ary, 1907,  the  year  during  which  the  election 
was  held.  As  has  been  seen  from  the  con- 
stitutional provision  above  quoted,  any  voter 
who  is  subject  to  pay  a  poll  tax  under  the 
laws  of  the  state  of  Texas  must  have  paid  the 
tax  before  he  offers  to  vote  at  any  election; 
but  under  the  law  male  persons,  otherwise  en- 
titled to  vote,  coming  of  age  after  the  1st  day 
of  January  of  the  year  In  which  the  election 
shall  be  held,  are  not  subject  to  the  payment 
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of  poll  tax  for  tbe  preceding  year.  There 
must,  hewerer,  be  some  means  of  ascertain- 
ing the  fact  of  whether  the  person  who  of- 
fers to  rote  belongs  to  a  class  who  Is.not  sub- 
ject to  a  payment  of  the  poll  tax,  else  the 
requirement  of  Its  payment,  as  a  condition 
precedent  to  the  exercise  of  the  elective  fran- 
chise, would  doubtless,  in  many  instances,  be 
avoided  by  the  assertion  that  the  person  of- 
fering to  vote  was  not  subject  to  the  tax  for 
the  year  it  was  required  to  be  paid.  Hence 
section  23  of  the  election  law  passed  by  the 
Twenty-Ninth  Legislature  provides  that: 
"Every  male  i)er8on  who  will  be  twenty-one 
years  old  on  or  before  tbe  day  of  an  elec- 
tion and  was  not  subject  to  a  poll  tax  preced- 
ing the  election  at  which  he  desires  to  vote, 
and  who  by  reason  of  minority  has  not  there- 
tofore been  subject  to  a  poll  tax  but  has  or 
will  become  twenty-one  years  old  on  or  be- 
fore the  date  of  any  election,  and  who  possess- 
es all  the  other  qualifications  of  a  voter, 
shall  be  entitled  to  vote  at  such  election.  If 
be  has  obtained  a  certificate  of  exemption 
from  the  county  collector  before  the  first  day 
of  February,  which  shall  specify  the  day 
when  he  will  be  twenty-one  years  old,  and 
contain  all  the  other  requisites  of  a  certifi- 
cate of  exemption.  Before  the  certificate  of 
exemption  shall  issue  the  applicant  therefor 
shall  make  written  affidavit  of  his  age  to  be 
administered  and  certified  to  by  the  county 
collector,  who  shall  file  and  preserve  same." 

That  section  2,  above  quoted,  of  article  6 
of  the  Constitution,  provided  that  Its  provi- 
sions "shall  be  self-enacting  without  any  ne- 
cessity of  further  legislation,"  does  not.  In 
our  opinion,  render  tbe  section  of  the  elec- 
tion law  Just  quoted  unconstitutional ;  for  It 
does  not  attempt  to  restrain  the  Legislature 
from  declaring  when  and  in  what  manner  It 
shall  be  determined  that  one  offering  to  vote 
at  an  election  Is  not  subject  to  the  payment 
of  a  poll  tax.  The  section  of  the  statute  de- 
claring when  and  how  this  matter  shall  be  de- 
termined Is  general  and  applies  to  all  elec- 
tions, whether  general  or  special,  and  to 
every  voting  precinct  in  which  It  is  held, 
whether  In  a  city  having  a  population  of  10,- 
000  Inhabitants  or  one  having  a  population 
less  than  that  number.  Hence  we  are  of  the 
opinion  that  the  contestants  had  the  right, 
tinder  the  allegations  setting  forth  the  twen- 
tieth ground  of  contest,  to  show  that  the  per- 
sons named  therein  arrived  at  the  age  of  21 
years  after  January  1,  1907,  prior  to  the  elec- 
tion, and  had  failed  to  procure  their  certifi- 
cates of  exemption,  as  Is  required  by  tbe  law 
to  entitle  them  to  vote  at  the  election  in  ques- 
tion. 

4.  To  appellants'  trial  amendment  of  the 
fifth  ground  of  contest,  the  puri)ort  of  which 
Is  shown  In  our  statement  of  the  case,  the 
appellee  Interposes  the  exceptions  that  It  con- 
tains no  allegation  of  fraud  or  wrongful  acts 
upon  tbe  part  of  Shaugbnessy,  the  Judge  of 
the  election,  such  as  In  law  would  Justify 
ttoldlng  tbe  election  void  on  account  ot  hia 


being  at  the  time  an  alderman  of  the  city  of 
AmariUo,  and,  further,  that  it  appears  trom 
contestants'  pleadings  that  Shaugbnessy  act- 
ed as  a  Judge  In  holding  the  election  and  be- 
came a  de  facto  officer  or  Judge  thereof. 
These  exceptions  were  sustained  by  the  trial 
court,  and  such  ruling  Is  the  subject  of  the 
fourth  assignment  of  error.  Section  60  of 
the  election  law  of  1905  provides  "that  no  one 
who  holds  any  office  of  profit  or  trust  under 
tbe  United  States  or  this  state,  or  any  city  or 
town  of  this  state,  except  notary  public, 
*  *  *  shall  act  as  judge,  cleric  or  super- 
visor of  any  election."  From  this  it  is  clear 
that  Shaugbnessy,  if  be  was,  as  alleged  by  ap- 
pellants, an  alderman  of  the  city  of  Amarillo, 
and  acted  as  a  Judge  of  the  election,  was  pro- 
hibited from  holding  such  office  and  was  In- 
competent, by  reason  of  the  statute  referred 
to,  to  perform  its  duties  or  functions.  The 
question  to  be  determined  is  whether  the  pro- 
vision of  the  statute  Just  quoted  is  mandatory 
or  directory. 

The  general  rule  is  that  statutory  provi- 
sions regulating  the  conducting  of  public  elec- 
tions, if  not  made  mandatory  by  the  express 
terms  of  the  law,  wUl  be  construed  as  so  far 
directory  that  the  election  will  not  be  nulli- 
fied by  mere  irregularities,  not  fraudulently 
brought  about,  when  the  departure  from  the 
prescribed  method  was  not  so  great  as  to 
throw  a  substantial  doubt  on  the  result,  and 
where  It  Is  not  shown  that  there  was  any 
obstacle  to  a  fair  and  free  expression  of  the 
will  of  the  electors.  Black  on  Interpretation 
of  Laws,  p.  853.  It  Is  said  that :  "There  is 
nothing  better  settled  than  that  tbe  acts  of 
election  officers  de  facto,  who  are  In  under 
color  of  election  or  appointment,  are  as  valid, 
as  to  third  parties  and  the  public,  as  those  of 
officers  de  Jure.  Tbe  doctrine  that  electors 
may  be  disfranchised  because  one  or  more  of 
the  Judges  or  Inspectors  of  election  did  not 
possess  all  the  qualifications  required  by  law 
finds  no  support  In  the  decisions  of  any  Judi- 
cial tribune."  16  Cyc  311.  But  here.  If  the 
allegations  in  appellants'  trial  amendment  be 
true,  Shaugbnessy  was  absolutely  prohibited 
by  the  statute  from  acting  as  Judge  of  the 
election.  This  inhibition  did  not  go  to  his 
Ineligibility  or  disqualification,  but  is  an  ab- 
solute denial  of  his  right  to  act  at  all  as  Judge 
in  the  election,  and,  In  view  of  tbe  statute, 
be  could  no  more  have  acted  as  an  officer  de 
facto  than  he  could  de  jure,  for  the  law  abso- 
lutely prohibits  him  from  acting  at  all  in  any 
capacity.  But  it  does  not  follow  from  this 
that,  because  he.  In  violation'  of  the  law,  act- 
ed as  a  Judge  of  the  election,  it  should  be  de- 
clared null  and  void  as  to  that  precinct  It 
seems  to  us  that  the  question  as  to  the  validi- 
ty or  invalidity  of  the  election  should  be  de- 
termined as  though  be  had  not  acted  at  all, 
in  the  absence  of  any  allegation  that  he  did 
anything  that  would  tend  to  change  the  re- 
sult In  this  view  the  election  in  that  pre- 
cinct should  be  regarded  as  having  been  pre- 
sided over  by  only  one  Judge,  for  the  county 
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commlsBloners'  court  was  required  In  voting 
precincts,  where  there  were  less  than  100  vot- 
ers who  had  paid  their  poll  tax  and  received 
their  certificates  of  exemption,  to  appoint  two 
reputable  men,  who  were  qualified  voters,  as 
Judges  of  the  election,  and  It  will  be  presum- 
ed that  It  performed  this  duty.  We  are  not 
prepared,  therefore,  to  hold  that,  because  one 
of  the  parties  appointed  as  Judge  was  pro- 
hibited by  the  law  from  acting  as  such,  would 
vitiate,  BO  as  to  render  null,  the  election  as 
to  such  precinct,  presided  over  by  the  other 
Judge,  who,  in  the  absence  of  an  allegation  to 
the  contrary,  must  be  presumed  as  competent 
to  act;  for  to  so  hold  would  be  to  disfran- 
chise all  the  qualified  electors  who  voted  at 
said  precinct,  without  it  appearing  that  the 
election  was  in  any  way  affected  by  being  pre-, 
sided  over  by  one  Judge,  instead  of  two  as 
required  by  the  statute.  We  therefore  over- 
rule the  assignment. 

5.  The  sixth  assignment  of  error,  which 
complains  of  the  court's  overruling  appel- 
lants' exception  to  appellee's  plea  of  estoppel, 
is  sustained.  Neither  the  plea,  nor  the  evi- 
dence adduced  in  support  of  It,  presents  any 
of  the  elements  of  a  Judgment  estoppel.  We 
know  of  no  principle  of  law  or  equity,  nor 
can  we  conceive  of  any,  which  talces  ttom  a 
party  the  right  given  him  by  law  to  contest 
an  election  of  this  ctiaracter  because  he  has 
obtained  a  temporary  injunction  restraining 
the  publication  of  its  result,  when  such  re- 
straining order  has  been  dissolved.  From 
this  it  follows  that  these  assignments  (7,  14, 
and  15),  which  complain  of  evidence  intro- 
duced by  appellee  to  sustain  sudi  plea,  should 
be  sustained.    It  also  follows  that  the  findings 

•of  fact  and  law  by  the  trial  court,  complain- 
ed of  in  the  forty-second  and  forty-ninth  as- 
signments, that  by  reason  of  the  matters  al- 
leged in  said  plea  the  appellants  were  estop- 

'  ped  from  contesting  the  validity  of  the  elec- 
tion, are  erroneous. 

6.  As  the  trial  court  found  that  W.  F.  Jan- 
Ben  was  an  illegal  voter,  and  excluded  his 
vote  in  estimating  and  declaring  the  result  of 
the  election,  it  is  wholly  immaterial  whether 
he  voted  for  or  against  prohibition.  There- 
fore, if  it  should  be  held  that  the  court  erred, 
as  is  complained  of  in  the  eighth  assignment, 
in  excluding  his  testimony,  offered  by  appel- 
lants, to  the  effect  that  he  did  not  remember 
what  was  on  the  ticket  he  voted,  such  error 
was  harmless. 

7.  The  admission  of  the  testimony  of  Hor- 
ace Oooch,  who  resided  in  one  voting  precinct 
and  cast  bis  ballot  at  the  election  in  another, 
as  to  bis  intention  to  vote  in  the  one  where 
he  resided,  instead  of  the  one  where  he  did 
vote,  which  is  complained  of  by  the  ninth  as- 
signment, though  error,  was  harmless,  be- 
cause the  court  held  that  he  was  an  illegal 
voter,  and  excluded  the  vote  cast  by  him  from 
Its  estimate  in  declaring  the  result  of  the  elec- 
tion. 

8.  W.  A.  Watkius,  who  voted  at  the  elec- 
tion, having  not  less  than  six  months  prior 


thereto  declared  his  Intention  to  become  a  cit- 
izen of  the  United  States  in  accordance  witli 
the  federal  naturalization  laws,  and  having 
resided  in  the  state  one  year  next  preceding 
the  election  and  the  last  six  months  in  Pot- 
ter .county,  Tex.,  and  having  paid  his  poll  tax 
as  required  by  law,  was,  under  the  Constitu- 
tion and  laws  of  this  state,  a  qualified  voter 
and  entitled  to  vote  at  said  election,  regard- 
less of  the  fact  as  to  whether  or  not  his  de- 
ceased father,  who  was  an  alien,  had  ever  de- 
clared his  Intention  to  become  a  citizen  of  the 
United  States.  Therefore  bis  testimony,  com- 
plained of  in  the  tenth  assignment,  to  the  ef- 
fect that  his  deceased  father  bad  made  aflS- 
davit  of  his  intention  to  become  a  citizen  of 
the  United  States,  but  was  killed  before  he 
could  take  out  his  final  naturalization  papers, 
in  no  way  prejudiced  the  appellants;  the  le- 
gality of  W.  A.  Waticins'  vote  being  the  sub- 
ject of  inquiry.  This  also  disposes  of  the  six- 
teenth assignment  of  error. 

9.  The  testimony  of  Ed.  Kirk,  as  to  where 
he  thought  E.  C.  Jeffries  considered  his  home 
on  the  3d  of  December,  1907,  the  admission 
of  which  is  complained  of  by  the  eleventh  as- 
signment of  error,  was  harmless,  inasmuch 
as  the  court  found  that  Jeffries'  vote  was  il- 
legal, because  he  voted  out  of  the  precinct  of 
his  residence  in  Potter  county;  it  thus  ap- 
pearing that  the  trial  court  was  not  infiueno- 
ed,  in  excluding  such  vote,  by  the  testimony 
complained  of. 

The  twelfth  assignment  of  error,  which 
complains  of  the  admission  of  testimony  of 
a  like  character  as  to  the  residence  of  one 
De  Wolf,  is  disposed  of  adversely  to  appel- 
lants upon  the  same  ground. 

10.  The  thirteenth  assignment  of  error, 
which  complains  of  the  court's  admitting  in 
evidence  the  testimony  of  George  Cole  tend- 
ing to  show  that  he  voted  illegally  at  the  elec- 
tion because  of  having  failed  to  pay  his  poll 
tax  prior  to  the  Ist  of  February,  1907,  for  the 
reason  that  appellee's  pleadings  did  not  at- 
tack the  legality  of  his  vote  upon  such 
ground,  is  predicated  uixtn  an  erroneous  as- 
sumption of  what  is  shown  by  appellee's 
pleadings,  which  assail  Cole's  vote  upon  the 
very  ground  which  the  assignment  denies 
was  alleged. 

11.  The  seventeenth  assignment  of  error 
complains  of  the  court's  overruling  appel- 
lants' motion,  made  during  the  trial  of  the 
cause,  for  the  court  to  have  the  district  clerk 
remove  from  the  ballot  boxes  of  precincts  Nos. 
1,  3,  and  5  certain  ballots  contained  in  said 
twxes,  which  were  challenged  by  appellants, 
and  then  to  direct  the  clerk  to  recount  the  re- 
maining ballots  in  each  of  said  boxes  and  a& 
nounce  to  the  court  the  result  of  the  count 
It  occurs  to  us  that  this  assignment  regards 
merely  a  matter  of  procedure  in  the  trial  of 
the  cause,  and  in  the  attsence  of  a  statute  ex- 
pressly requiring  the  court  to  proceed  in  the 
manner  sought  to  be  required  by  the  motion 
the  court  could  proceed  in  such  manner  as  It 
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Ity  passed  upon  by  the  court,  and  those  found 
to  be  illegal  were  deducted  from  the  count  In 
determining  the  number  of  legal  votes  cast 
The  assignment  Is,  therefore,  overruled. 

12.  The  eighteenth  assignment  of.  error 
complains  of  the  court's  excluding  parol  evi- 
dence of  certain  witnesses,  who  were  quali- 
fied voters  and  voted  at  the  election,  offered 
by  appellants  as  tending  to  show  that  cer- 
tain ballots,  shown  by  the  official  records  of 
the  election  to  have  been  voted,  respectively, 
by  the  several  witnesses,  which  were  counted 
for  probibitlon,  should  have  been  counted 
against  prohibition.  The  rule  is  that  the  con- 
tents of  ballots  can  best  be  shown  by  the  in- 
Btmments  themselves,  if  in  existence ;  but.  If 
it  be  shown  that  they  are  not  in  existence, 
then  the  contents  may  be  proved  by  parol 
evidence,  the  same  as  that  of  any  other  docu- 
ment ttiat  has  been  lost  or  destroyed.  But 
where  it  appears  that  the  ballots  have  been 
tampered  with,  and  that  the  identical  ballots 
voted  are  not  before  the  court,  it  seems  that 
parol  evidence  of  the  contents  of  the  ballots 
that  were  voted  should  not  be  received. 

A  voter  cannot  be  allowed  to  testify  that 
he  voted  one  way,  when  he  admits  that  he 
cast  a  ballot,  which  has  not  since  been  chang- 
ed, showing  that  be  voted  another  way.  But 
testimony  of  voters  that  they  voted  for  a  cer- 
tain candidate  or  measure,  and  that  the  bal- 
lots purported  to  tiave  l>een  cast  by  them  have 
been  substituted  for,  or  changed  from,  those 
actually  cast,  is  admissible;  for,  where  it  is 
contended  tliat  a  fraudulent  substitution  has 
been  made,  the  elector  may  be  asked  for 
whom  or  for  what  measure  he  voted.  In  elec- 
tion contests,  as  in  all  other  cases,  the  mle, 
excluding  parol  evidence  to  contradict,  vary, 
or  modify  written  instruments,  is  much  re- 
laxed when  fraud  is  alleged.  15  Cyc.  419,  420. 
"Stuffing  ballot  boxes,"  or  the  fraudulent  sub- 
stitution of  dlSTerent  votes  from  those  actual- 
ly cast  at  an  election,  can  rarely,  if  ever,  be 
shown  by  the  testimony  of  those  who  perpe- 
trated the  fraud,  and  must,  almost  of  neces- 
sity, be  proved  by  circumstances,  or  by  the 
parol  testimony  of  the  voters  themselves  as 
to  what  candidate  or  measure  they  actually 
cast  their  vote  for  at  the  election.  It  is  true 
that  such  testimony  may  be  false,  and  the 
temptation,  for  those  vitally  Interested  In  the 
result  of  an  election,  to  procure,  by  bribery 
or  chicanery,  perjured  testimony  of  electors, 
may  be  great ;  but  this  goes  to  the  probative 
force,  rather  than  to  the  admissibility,  of 
such  testimony.  If  such  evidence  is  false,  it 
is  easier  to  procure  the  evidence  of  the  per- 
jury tban  it  would  be  to  procure  evidence  of 
the  fraudulent  substitution  of  ballots  for 
those  actually  voted  at  the  election.  If  the 
testimony  of  men  of  the  highest  Integrity  of 


of  public  policy,  then  the  policy  of  the  public 
may  well  be  deemed  as  a  cloak  for  hiding 
frauds  perpetrated  at  the  ballot  box. 

Finally,  we  believe  the  proposition:  "Where 
It  is  alleged  that  certain  persons  (naming 
them),  each  voted  'against  prohibition,'  but 
that  the  county  commissioners  erroneously 
or  otherwise  counted  their  votes  'for  prohibi- 
tion,* and  it  was  further'  alleged  that  great 
irregularities  existed,  and  that  other  votes, 
naming  them,  were  erroneously  counted,  and 
it  was  shown  by  the  poll  list  that  the  person 
named  in  the  pleadings  cast  the  ballot  accred- 
ited to  him  by  number,  and  that  the  ballot 
boxes  had  at  all  times  since  the  date  of  the 
election  been  in  proper  custody,  and  the  boxes 
produced  In  court,  opened,  and  the  numbered 
ballots  found,  it  was  competent  to  present  the 
alleged  ballot,  and  to  prove  by  the  testimony 
of  the  voter  that  the  ballot  found  In  the  box, 
and  accredited  to  him  on  the  poll  list,  was  not 
cast  by  him,  but  that  he  cast  another  and  a 
different  ballot  than  that  presented" — assert- 
ed by  appellants  under  this  assignment, 
should  be  sustained. 

IS.  We  believe  that  the  testimony  of  the 
witness  Graham,  offered  by  appellants  to 
show  how  the  commissioners'  court  had  count- 
ed ceitain  ballots  In  reaching  the  conclusion 
announced  by  it  as  to  the  result  of  the  elec- 
tion, the  rejection  of  which  is  complained  of 
by  the  nineteenth  assignment  of  error,  was 
properly  excluded  upon  the  ground  that  it  is 
against  sound  public  policy  and  contrary  to 
the  legislative  Intent  that  the  action  of  the 
coDunlsBloners'  court  in  counting  the  ballots 
should  be  Impeached  by  the  testimony  of  one 
who  was  present  at  the  count  as  to  how  the 
duty  was  performed  by  the  members  of  the 
court,  and  thereby  show  a  different  result 
than  that  officially  ascertained  and  declared 
by  them. 

14.  After  the  witness  J.  M.  Russell,  who 
was  an  officer  of  the  election  in  precinct  No. 
1,  bad  testified  on  direct  examination  as  to 
the  irregularities  in  the  manner  of  holding 
the  election,  he  testified,  on  cross-examina- 
tion, "that  right  in  front  of  this  voting  box 
in  the  hallway  there  was  quite  a  number  of 
men  in  it  all  the  time;  tbat  there  were 
booths  on  the  opposite  side  of  the  hall ;  that 
during  the  time  the  polls  were  open  there 
were  other  and  more  persons  on  the  outside 
than  the  officers ;  that  there  were  challengers 
on  either  side  of  tlie  voting  box,  and  ttat  he 
made  no  objection  to  these  extra  persons  par- 
ticipating in  the  election ;  and  that  said  ex- 
tra persona  during  the  day  would  make  ob- 
jections to  people  voting."  On  objection  of 
appellee's  counsel,  this  testimony  was  ex- 
cluded on  the  ground  that  there  were  no  al- 
legations in  the  pleadings  in  regard  to  ehal- 
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of  the  witness  given  on  his  examination  In 
chief,  to  the  effect  that  there  was  no  Irregu- 
larity In  holding  the  election  at  that  pre- 
cinct, was  not  true ;  but,  inasmuch  as  there 
was  no  specific  allegation  as  to  such  irregu- 
larity as  the  rejected  testimony  would  tend 
to  show,  and  as  the  case  was  tried  without 
a  jury,  such  error  affords  no  ground  for  a 
reversal  of  the  Judgment 

15.  The  testimony  offered  by  appellants  for 
the  purpose  of  showing  that  Ed  Guleke,  who 
voted  at  the  election,  and  whose  vote  was 
counted  for  prohibition,  who  had  not  paid 
his.  city  poll  tax  for  the  year  1906  prior  to 
the  1st  of  February,  1007,  to  which  he  was 
subject,  was  an  lll^ral  voter,  the  exclusion 
of  which  is  the  subject  of  the  twenty-first 
and  twenty-third  assignments  of  error,  should 
have  been  admitted,  for  the  statute  provides 
that  any  voter  who  Is  subject  to  pay  his  poll 
tax  under  the  laws  of  the  state  of  Texas,  or 
under  the  ordinance  of  any  dty  or  town  In 
this  state,  before  be  offers  to  vote  at  the 
election  shall  have  paid  said  tax;  for  we 
cannot  believe,  as  appellee  contends,  that 
"the  requirement  that  a  voter  be  compelled 
to  pay  a  city  poll  tax  Is  an  additional  burden 
to  that  placed  upon  him  by  the  Constitution, 
and  is  unconstitutional  for  that  reason."  As 
has  been  before  shown,  the  right  of  suffrage 
Is  not  a  natural  right  of  the  citizen,  but  a 
franchise  dependent  upon  the  law,  by  which 
it  must  be  conferred  to  permit  its  exercise. 
It  is  true  that  where  the  Constitution  of  a 
state  fixes  the  qualifications,  and  determines 
who  shall  be  deemed  qualified  voters,  in  di- 
rect, positive,  and  afflrmatlve  terms,  these 
qualifications  cannot  be  added  to  by  legislative 
enactments,  yet,  as  the  constitutional  provi- 
sion In  section  2,  art.  6,  hereinbefore  quoted, 
required  that  "any  voter  who  Is  subject  to  pay 
a  poll  tax  under  the  laws  of  the  state  of  Tex- 
as shall  have  paid  the  tax  before  he  offers  to 
vote  at  any  election  in  this  state,"  it  cannot 
be  said  that  this  qualification  is  added  to  by 
the  legislative  enactment  which  requires  the 
payment  of  a  city  poll  tax  by  a  voter  who  is 
subject  to  its  payment;  for  such  tax  is  re- 
quired under  the  laws  of  the  state  of  Texas, 
though  it  be  a  municipal  tax,  for  no  tax  can 
be  levied  by  a  city  unless  it  is  done  under 
the  laws  of  the  state.  McCormlck  v.  Jester 
(Tex.  Civ.  App.)  115  S.  W.  278;  People  v. 
Teague,  106  N.  C.  676,  11  S.  E.  665.  Though 
such  testimony  should  have  been  admitted, 
we  cannot,  as  Is  urged  by  appellants  under 
the  assignment,  consider  it  as  evidence,  and 
deduct  Guleke's  ballot  from  the  general  re- 
sult of  the  election  as  declared  by  the  court 

16.  The  finding  of  the  trial  court  in  its 
tenth  conclusion  of  fact,  that  A.  S.  Tugwell, 
who  voted  at  the  election,  and  whose  vote 


county,  Tex.,  prior  to  February  1,  1907,   tor 
1906,  but  I  did  not  pay  a  city  poll  tax  for 
the  year  1906."     The  twenty-fourth  assisn- 
ment  of  error  complains  of  this  finding   of 
the  court  and  of  its  counting  Tugwell's  vote 
for  prohibition.    The  assignment  is  sustain- 
ed, for,  according  to  his  own  testimony,  his 
vote  was  illegal,  and  should  not  have  been 
counted  at  all.    McCormlck  v.  Jester,  supra. 
17.  The  fifteenth  finding  of  fact  by   the 
trial  court  Is  as  follows:    "I  find  that  John 
Parr  was  living  with  his  parents  in  Green- 
ville, Tex.,  until  January  1,  1906,  and   for 
several  years  prior  to  said  date ;  that  al>out 
January  1st  or  2d  he  left  Greenville  for  Sul- 
phur, Okl.,  to  work;   that  he  don't  remem- 
ber the  exact  day  he  left  Greenville  for  Ok- 
lahoma, but  according  to  his  best  recollection 
it  was  January  2,  1906;   that  when  he  left 
for  Oklahoma  he  didn't  know  Just  how  long 
he  would  stay  there;    that  he  was  looking 
for  work;   that  he  came  to  Amarillo  on  the 
7th  day  of  July,  1906,  from  Oklahoma ;    that 
he  was  past  21  years  of  age  on  January  1, 
1906;    that  he  did  not  pay  any  poll  tax   for 
the  year  1906  to  Hunt  county ;   that  said  vo- 
ter was  a  single  man,  and  between  the  age 
of  21  and  60  years,  on  December  3,  1907.  but 
is  not  attacked  on  the  ground  of  failure  to 
pay  Hunt  county  his  poll  tax."    John  Parr 
was  one  of  the  five  persons  mentioned  in  ap- 
pellants'   eighteenth   ground   of   contest    as 
voting  for  prohibition,  who  were  alleged  to 
have  owed  a  poll  tax  to  the  county  of  Potter 
and  state  of  Texas  for  the  year  1906  and 
failed  to  pay  the  same.    It  is  urged  by  the 
twenty-fifth   assignmrait  of  error  that   the 
finding  of  the  court   above  copied,   shows 
that  be  was  an  illegal  voter,  in  that  he  was 
due  a  poll  tax  to  the  state  for  the  year  1906, 
and  that  he  never  paid  the  same  as  required 
by  law,  and  that  the  court  erred  In  counting 
bis  vote  for  prolilbition.     The  finding,    as 
well   as  the  testimony,   did   show   that    be 
owed,  and  never  paid,  the  state  of  Texas  bis 
poll  tax  for  that  year.    We  think  that  proof 
of  this  fact  was,  under  the  allegations  In  ap- 
pellants' ground  of  contest  sufficient  to  show 
that  his  vote  was  illegal  and  should  not  have 
been  counted ;  for,  though  the  proof  did  not 
show  that  be  owed  a  poll  tax  in  the  county 
of  Potter,  it  did  show  that  he  owed  it  to 
the  state  of  T^s,  as  allied,    it  was  not 
essential  to  prove  that  be  owed  a  poll  tax  to 
both  the  state  of  Texas  and  county  of  Pot- 
ter, and  failed  to  pay  the  same,  in  order  to 
render  bis  vote  illegal.    The  proof  that  he 
owed  it  to  the  state  and  had  not  paid  it  was 
sufficient  to  render  his  vote  illegal,  and  It 
should  have  been  rejected  on  that  account 
Therefore  the  assignment  of  error  is  sus- 
tained. 
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18.  A.  C.  Parr  to  another  man  wIk>  voted 
for  problbltion  at  the  election,  whose  vote 
is  charged  to  be  illegal  because  he  bad  not 
paid  his  poll  tax.  The  finding  of  the  court 
upon  this  issue  is  as  follows:  '1  find  that 
A.  C.  Parr  moved  to  Amarlllo,  Potter  county, 
Tex.,  on  January  19, 1907,  from  Hunt  county, 
Tex.,  where  he  bad  resided  for  seven  years ; 
that  he  had  paid  bis  poll  tax  to  tbe  county  of 
Hunt  for  the  year  1906  prior  to  tbe  Ist  day  of 
rebruary,  1907;  that  he  concluded  there  was 
going  to  be  no  election  during  the  year  1007, 
and  thinking  he  would  not  need  them  again, 
destroyed  his  poll  tax  receipts  about  six  weeks 
prior  to  the  election  on  December  S,  1007; 
that  he  had  carried  these  receipts  in  bis 
pocket  until  this  time;  that  said  voter  was 
on  December  8,  1907,  between  tbe  age  Of  21 
and  60  years."  Parr's  testimony  upon  the 
question  is  as  follows:  "I  was  between  the 
ages  of  21  and  60  on  January  1,  1906,  when 
I  lived  In  Greenville,  Hunt  county,  Tex.  I 
came  to  Potter  county  January  19,  1907.  I 
bad  my  state  and  county  poll  tax  receipt  for 
1906  paid  for,  and  took  same  out  before  Feb- 
ruary 1, 1907;  and  about  six  weeks  before  the 
local  option  election  I  got  discouraged  and 
did  not  think  we  would  have  any  local  op- 
tion election  and  decided  we  were  not  going 
to  have  any,  so  I  burned  up  the  receipts.  I 
voted  in  the  local  option  election  in  Potter 
county,  December  3,  1007.  I  voted  In  pre- 
cinct No.  1."  The  twenty-sixth  assi^ment 
of  error  complains  that  the  court  erred  In 
not  finding  that  he  was  an  illegal  voter. 
While  we  are  inclined  to  think  that  Mr.  Parr 
got  discouraged  and  burned  up  his  poll  tax 
receipts  too  soon,  yet,  If  he  made  the  affi- 
davit required  by  section  71  of  the  Acts  of 
the  Twenty-Ninth  Legislature  as  must  be 
presumed  In  the  absence  of  anything  to  the 
contrary,  we  are  not  prepared  to  say  that 
bis  vote  was  Illegal  and  wrongfully  counted. 

19.  The  twenty-seventh  assignment  of  er- 
ror to  as  follows:  "The  trial  court  erred 
in  bis  finding  of  fact  No.  18,  wherein  be  fails 
to  find  that  J.  M.  Toung  was  an  illegal  voter, 
for  the  reason  that  the  evidence  introduced 
on  the  trial  showed  that  said  voter  owed  a 
state  and  county  poll  tax  to  Tarrant  county, 
Tex.,  for  the  year  1906,  which  he  had  not 
paid  prior  to  February  1,  1907,  and  It  also 
showed  that  said  voter  voted  for  problbltion 
In  the  election  in  controversy  and  that  bis 
vote  was  so  counted,  which  finding  was  duly 
excepted  to  by  appellants."  We  believe  that 
the  finding  of  fact  referred  to  in  the  assign- 
ment shows,  as  a  matter  of  law,  that  Young, 
If  a  citizen  of  12  months'  residence  in  tbe 
state  of  Texas  when  he  voted  at  tbe  election 
In  question,  was  due  a  poll  tax  to  the  state 
of  Texas  and  Tarrant  county  for  tbe  year 
1906,  which  was  never  paid,  and  that,  there- 
fore, his  vote  should  have  been  rejected  by 
the  trial  court  in  determining  the  result  of 
the  election. 

20.  Tbe  thirtieth  assignment  of  error  com- 


plains of  the  court's  finding  that  J.  M.  Neel- 
ey  was  a  legal  voter,  and  that  his  vote,  cast 
for  prohibition  at  tbe  election,  should  be 
counted.  It  to  undtoputed  that  Neeley  nev- 
er paid  a  city  poll  tax  to  the  city  of  Amarll- 
lo for  the  year  1906.  His  own  testimony 
shows  that  he  lived  with  hto  family  In  the- 
town  of  AmariUo  on  tbe  Ist  day  of  Jan- 
uary 1906;  that  hto  family  has  resided  In 
that  city  ever  since;  that,  though  he  owns 
a  ranch  which  he  considers  hto  home,  he- 
had  never  lived  on  it  since  he  first  moved 
to  Amarlllo;  and  that  be  bad  always  voted 
in  said  city.  Section  4  of  the  election  law 
provides  that  the  residence  of  a  single  man 
is  where  he  usually  sleeps  at  night,  and  that 
of  a  married  man  to  where  hto  wife  resides, 
if  be  be  not  permanently  separated  from 
her.  If,  therefore.  It  can  be  inferred,  from 
hto  speaking  of  hto  family,  that  be  had  a 
wife  residing  with  It,  then  hto  residence, 
under  the  tow,  was  in  AmarlUa  If  tbe  in- 
ference cannot  be  drawn  from  hto  testi- 
mony that  hto  wife  was  living,  then  be 
must  be  regarded  as  a  single  man;  and,  in 
that  event,  bto  residence  was  in  Amarlllo 
on  the  Ist  of  January,  1906,  for  the  infer- 
ence to  clear  that  he  usually  slept  there  at 
night  8o,  in  either  event,  hto  residence,  in 
contemplation  of  our  election  laws,  was  In 
the  city  of  Amarlllo  on  January  1,  1906,  for 
under  such  law  one's  residence  must  be  ac- 
tual, and  determined  by  actual  facta,  and 
not  by  the  Intention  of  tbe  voter.  We  are' 
of  the  opinion,  therefore,  that  the  assign- 
ment to  well  taken. 

21.  The  evidence  does  not  show,  as  to 
contended  by  appellants  Is  the  thirty-first 
assignment  of  error,  that  J.  O.  Fondren, 
who  voted  at  tbe  election  for  prohibition, 
had  not  paid  his  state  and  county  poll  tax, 
to  which  be  was  subject,  prior  to  the  1st  of 
February,  1007.  As  to  this  matter  there  is 
no  evidence  one  way  or  the  other,  and  the 
presumption  must  be  indulged,  in  the  ab- 
sence of  anything  to  tbe  contrary,  that  be 
produced  the  proper  evidence  before  tbe 
Judge  of  election  that  he  had  paid  such  tax 
in  accordance  with  the  law,  or  else  he 
would  not  have  been  permitted  by  them  to 
vote  at  such  election.  From  the  evidence 
it  to  questionable  whether  be  owed  a  poll 
tax  to  tbe  city  of  Amarlllo  for  tbe  year 
1906,  and,  in  deference  to  the  finding  of  tbe 
trtol  Judge,  we  conclude  that  he  was  enti- 
tled to  vote  at  the  election,  and  that  hto 
vote  was  properly  counted. 

22.  It  to  insisted  by  the  thirty-second  as- 
signment of  error  that  tbe  comrt  erred  In 
finding  W.  L.  Barnes  was  a  qualified  voter 
at  the  election  in  controversy,  for  the  rea- 
son that  the  evidence  shows  that  he  had 
not  resided  in  tbe  state  of  Texas  12  months 
prior  to  casting  hto  vote.  The  evidence 
shows  that  Barnes  came  to  Texas  In  April, 
1906,  and  tbat  he  resided  in  Potter  county 
from  that  time  until  the  election  was  held. 
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siding  in  Texas.  The  (act  that  he  did  ac- 
tually reside  in  the  state  12  months  and  in 
Potter  county  6  months  prior  to  casting 
his  vote,  and,  being  a  citizen  of  the  United 
States  and  possessing  the  other  qualifica- 
tions necessary  to  malce  him  an  elector,  he 
was,  under  the  Constitution  and  laws  of 
the  state,  entitled  to  vote  at  said  election. 

23.  We  cannot  sustain  appellants'  thirty- 
third  assignment  of  error,  which  complains 
that  R.  H.  Stone  was  not  entitled  to  vote 
at  the  election,  because  he  had  not  resid- 
ed in  Potter  county  6  months  prior  to  cast- 
ing his  ballot.  The  evidence  shows  that 
Stone,  prior  to  January  1,  1906,  resided  in 
Hemphill  county,  Tex.,  and  that  be'  paid 
his  state  and  county  poll  tax  for  that  year 
in  said  county;  that  he  has  lived  in  Potter 
county  since  March,  1907;  and  that  his 
family  moved  from  Canada,  and  arrived  in 
Amarillo,  on  the  4th  day  of  Jane,  1907,  and 
resided  there  ever  since.  As  the  election 
was  held  on  the  3d  day  of  December,  1907, 
even  if  the  time  of  bis  residence  should  be 
estimated  from  the  date  of  the  arrival  of  bis 
family  in  Amarillo,  this  evidence  shows  that 
he  bad  resided  in  said  city  exactly  6  months 
when  be  voted  at  the  election,  and  was, 
therefore,  a  qualified  voter  under  the  Con- 
stitution and  laws  of  this  state.  Black  on 
Interpretation  of  Laws,  p.  162. 

24.  It  is  contended  by  the  thirty-fourth  as- 
signment of  error  that  W.  A.  Watkins,  who 
voted  at  the  election  for  prohibition,  was  a 
foreigner,  and  bad  never  complied  with  the 
federal  naturalization  laws,  and  that  be  was 
at  an  age  of  between  21  and  60  years  on 
January  1,  1906,  and  resided  in  the  city  of 
Amarillo  and  had  not  paid  his  poll  tax  to 
the  city  (or  that  year.  The  evidence  is  suffi- 
cient to  warrant  the  finding  of  the  trial 
court  in  regard  to  his  having  declared  his 
Intwtion  o(  becoming  a  citizen  of  the  Unit- 
ed States  in  accordance  with  the  federal 
naturalization  laws  and  had  resided  in  the 
state  one  year  next  preceding  such  elec- 
tion. There  was  no  finding  of  the  trial  court 
upon  the  question  as  to  whether  he  was  due 
and  had  paid  a  poll  tax  to  the  city  o(  Ama- 
rillo (or  the  year  1906,  nor  la  it  shown  by 
appellants'  brief  that  the  court  was  request- 
ed to  make  a  specific  finding  on  such  ques- 
tion.   Therefore  the  assignment  is  overruled. 

23.  The  finding  of  the  trial  court  that  E. 
C.  Jeffries,  who  voted  against  prohibition 
at  the  election,  resided  in  voting  precinct 
No.  5  of  the  city  of  Amarillo,  and  cast  bis 
vote  in  precinct  No.  1  on  the  day  of  the  elec- 
tion, is  assailed  by  appellants'  thirty-fifth  as- 
signment of  error,  upon  the  ground  that  the 
legality  of  his  vote  was  not  attacked  on  ac- 
-count  of  his  voting  in  a  precinct  different 


No.  5,  and  should  have  voted  in  said  pre- 
cinct No.  6,"  is  found  in  appellee's  reply  to 
appellants'  ground  of  contest.  This  is  a 
complete  answer  to  the  assignment,  and 
demonstrates  that  it  should  l)e  overruled. 

26.  In  its  conclusions  of  (act  the  court 
(ound  that  H.  R,  Jack,  who  voted  at  the 
election  in  Amarillo  (or  prohibition,  was  an 
illegal  voter,  because  he  (ailed  to  pay  bia 
city  poll  tax.  This  finding  is  objected  to  by 
the  thirty-sixth  assignment  o(  error  upon 
the  ground  that  his  vote  was  not  cliallenged 
by  the  appellee  (or  nonpayment  of  his 
poll  tax.  In  appellee's  reply  to  appellants* 
ground  o(  contest.  Jack's  name  appears 
among  a  number  of  others  immediately  pre- 
ceding this  allegation,  "each  and  all  owed 
and  did  not  pay  the  city  poll  tax  to  the  city 
of  Amarillo,  Potter  county,  Tex.,  (or  the  year 
1906."  This  is  conclusive  against  the  as- 
signment 

27.  Appellants'  thirty-ninth  assignment  of 
error  is  as  follows:  "The  trial  court  erred 
in  his  finding  o(  (act  Na  46,  wherein  be 
(ound  that  one  ticket  with  the  number  87 
on  it  and  one  ticket  with  tbe  number  376  on 
it  were  legal  tickets,  and  should  be  count- 
ed, fgr  the  reason  that  in  voting  box  No.  1 
two  tickets  were  found  folded  together,  both 
reading  (or  prohibition,  the  number  87  be- 
ing on  the  one  (olded  on  the  outside,  while 
there  were  two  other  tickets  (ound  in  tbe 
same  box,  both  reading  (or  prohibition,  with 
the  number  376  on  the  ticket  (olded  on  the 
outside,  and  tbe  evidence  shows  that  one 
each  o(  said  tickets  was  counted  (or  prohi- 
bition, which  finding  o(  (act  was  duly  ex- 
cepted to  by  appellants."  The  proposition 
advanced  under  it  in  appellants'  brie(  is: 
"Where  tickets  are  (ound  in  the  ballot  box 
(olded  together,  none  so  (olded  can  be  count- 
ed. All  must  be  rejected."  It  will  be  per- 
ceived that  no  complaint  Is  made  In  tbe  as- 
signment o(  the  two  votes  bearing  tbe  num- 
bers reterred  to  being  counted,  nor  is  it  even 
asserted  in  the  assignment  that  they  were 
counted.  The  assignment,  without  stating 
any  ground,  simply  complains  of  the  court's 
finding  o(  fact  No.  46.  An  examination  of 
the  statement  of  (acts  (ully  supports  tbe 
finding  ot  the  trial  court  complained  o(  by 
the  assignment,  and,  as  the  proposition  as- 
serted cannot  be  deduced  (rom  the  assign- 
ment of  error,  it  will  not  l>e  considered. 

28.  The  (orty-seventb  finding  o(  (act  of 
the  trial  court  is  as  follows:    "I  find  that 

box  No. contained  a  ticket  which  was 

torn  in  tliree  pieces,  which  pieces  fitted  to- 
gether pertectly  and  made  a  complete  ticket 
of  the  ordinary  size,  bearing  upon  the  back 
thereo(  the  number  332,  and  read  '(or  pro- 
hibition';   that  said   No.   332    appeared  on 
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the  poll  list  opposite  tbe  name  of  W.  A. 
Blank."  The  fortieth  assignment  of  error 
complains  of  this  assignment,  and  asserts  the 
proposition  that  a  ballot  mutilated  or  torn 
to  pieces  cannot  be  counted.  We  hold  with 
appellee  in  his  counter  proposition,  which  Is 
that,  when  a  torn  ballot  can  be  so  placed  to- 
gether as  to  show  beyond  doubt  Its  number 
and  for  what  It  was  voted,  It  does  not  lose 
Its  validity  simply  because  It  Is  torn,  and 
should  be  couatod.  It  does  not  appear  from 
tbe  evld^ice  that  the  ballot  was  torn  before 
It  was  counted  by  the  election  officers,  and 
the  rule  seems  to  be  that,  where  a  ballot  ap- 
pears to  have  been  mutilated.  It  will  be  pre- 
sumed to  have  been  done  after  it  was  count- 
ed by  the  election  officers,  as  it  must  be  sup- 
posed that  they  know^  and  will  perform, 
their  duty.  15  Cyc.  365.  The  ballot  is  to  be 
construed  In  the  same  way  as  any  other 
written  or  printed  document,  and  the  con- 
struction must  be  snch  as  to  give  effect  to 
the  voter's  Intent,  If  It  can  be  ascertained 
from  the  face  of  the  ballot  No  court  would 
hold  a  written  or  printed  document,  torn  as 
tbe  ballot  in  question  was,  inexpressive  of 
its  maker's  intent  simply  because  it  was 
found  torn  In  such  a  manner  after  its  execu- 
tion and  delivery;  nor  can  we  perceive  why 
a  different  holding  should  be  made  In  re- 
gard to  the  ballot  in  question. 

29.  The  trial  court's  fourth  conclusion  of 
law,  which  is  as  follows:  "Of  the  voters  who 
voted  'against  prohibition,'  and  the  legality 
of  their  votes  challenged  by  contestee,  all 
were  legal  voters  except  the  following  voters, 
which  were  Illegal,  and  their  votes  should 
be  deducted  from  tbe  total  vote  cast  'against 
prohibition,'  to  wit:  W.  H.  Baggett,  Chas. 
De  Wolf,  Geo.  Cole,  H.  R.  Jack,  and  B.  C. 
Jeffries" — is  assailed  by  the  forty-third  as- 
signment of  error  for  the  reason  that  under 
the  pleadings  and  proof  introduced  on  the 
trial  tbe  voter  of  each  of  the  votes  named  in 
the  conclusion  of  law  was  legal,  and  the 
votes  should  have  been  counted  against  pro- 
hibition. This  assignment,  in  so  far  as  it 
questions  the  court's  conclusion  as  to  the 
legality  of  the  votes  of  Jeffries,  De  Wolf, 
Cole,  and  Jack,  is.  in  effect,  disposed  of  by 
what  we  have  said  in  passing  upon  the 
eleventh,  twelfth,  thirteenth,  and  thirty-sixth 
assignments  of  error,  in  which,  as  is  before 
seen,  we  have  held  that  the  votes  of  those 
fonr  were  illegal  and  properly  rejected  by 
the  trial  court  There  seems  to  have  been  no 
complaint  of  the  trial  court's  finding  of  fact, 
upon  which  the  conclusion  of  law  is  based, 
that  Baggetf  8  vote  was  illegal,  and  for  that 
reason  should  not  be  counted.  Therefore 
such  finding,  which  is  as  follows:  "I  find 
that  W.  H.  Baggett  was  not  60  years  old 
until  February,  1906,  and  that  he  did  not 
pay  a  city  poll  tax,  nor  a  state  and  county 
poll  tax,  for  that  year,  but  voted  on  an  affi- 
davit of  over  age;  that  said  voter  bad  re- 
sided in  Amarillo,  within  the  corporate  limits 
of  said  city  of  Amarillo,  for  several  years 


prior  to  December  3,  1907,  and  find  him  an 
illegal  voter  for  failure  to  pay  poll  tax  for 
the  year  1006" — must  be  regarded  as  con- 
clusive of  the  fact  stated  therein.  The  con- 
clusion of  law  of  the  trial  court,  as  to  the 
legality  of  his  vote,  logically  attaches  to  the 
fact  found  in  the  conclusion  stated.  The 
assignment  of  error  is  overruled. 

30.  Under  the  forty-first,  forty-fourth,  and 
forty-eighth  assignments  of  error  is  asserted 
this  proposition:  "Where  it  Is  shown  that 
coercion,  intimidation,  and  unlawful  arrests 
have  been  made  on  election  day  In  close 
proximity  to  the  polls,  from  voting,  and  the 
result  of  the  election  was  very  close,  and 
where  it  was  further  shown  that  gross  ir- 
regularities and  errors  existed  in  the  count, 
in  the  casting  of  ballots,  in  tbe  determina- 
tion of  the  result,  and  In  the  general  conduct 
of  the  election,  from  all  of  which  it  would 
be  impossible  to  arrive  at  a  correct  result 
if  the  election  had  been  legally  held,  it  is 
proper  to  set  aside  such  election  and  to  or- 
der a  new  election;  and  a  failure  to  do  so  is 
error."  In  view  of  the  evidence  and  findings 
of  the  trial  conrt,  we  are  not  prepared  to 
hold  that  tills  proposition  is  sustained  in  its 
entirety  by  the  record,  or  to  snch  an  extent 
as  would  authorize  this  court  to  declare  the 
election  void.  There  was,  however,  to  our 
minds  evidence  of  fraud,  or  at  least  gross 
irregularities  suffered,  if  not  committed,  by 
officers  charged  with  the  duty  of  holding  the 
election  in  accordance  with  the  law.  While 
such  evidence  is  not  so  conclusive  as  to  au- 
thorize us  to  set  aside  the  conclusions  of  fact 
found  by  the  trial  conrt  upon  the  matters  to 
which  the  proposition  quoted  relates,  the 
record  shows,  at  least,  such  irregularities  as 
Justify  us  in  animadverting  upon  the  man- 
ner in  which  it  was  held  and  conducted.  In 
doing  so,  we  will  say  that  tf,  when  blind  fan- 
aticism runs  riot  and  greed  of  traffic  cor- 
rodes and  corrupts,  tbe  officers  charged  with 
the  duty  of  presiding  over  and  conducting 
elections  fail  to  administer  and  enforce  the 
law,  it  Is  in  vain  that  the  great  statesman, 
whose  illustrious  name  is  given  to  onr  election 
laws,  labored  in  his  old  age  to  maintain  the 
purity  of  the  ballot,  upon  whicB  depends  the 
perpetuation  of  our  republican  institutions. 
The  bands  of  social  organism  will  be  loosen- 
ed when  we  fail  to  maintain  the  purity  and 
sanctity  of  the  ballot,  and  anarchy,  like  an- 
other blind  Samson,  may  grapple  and  pull 
down  the  pillars  of  state,  and  bury  the  best 
government  the  world  ever  saw  beneath  the 
ruins  of  the  temple,  which  the  hands  of 
patriotism  erected  to  perpetuate. 

31.  It  does  not  appear,  from  the  statement 
subjoined  to  the  proposition  under  the  fiftieth 
assignment  of  error,  that  specific  findings 
were  requested  by  appellants  upon  the  mat- 
ters that  the  assignment  complains  of  the 
court's  failing  to  find.  It  would  seem,  bow- 
ever,  from  the  action  of  the  court  complain- 
ed of  by  the  eighteenth  assignment  of  error, 
hereint>efore    considered    and    disposed    of, 
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sUow  the  existence  of  the  facts,  wblch  they 
now  contend  that  the  court  should  have 
found,  was  excluded  upon  objection  of  the 
appellee,  which  we  held  to  have  been  errone- 
ously sustained. 

This  brings  us  to  appellee's  cross-assign- 
ments of  error.  Appellants  contend  that  they 
should  not  be  considered,  because  the  appel- 
lee did  not  except  to  the  findings  of  fact  and 
conclusions  of  law  with  reference  to  the 
votes  which  are  claimed  by  the  cross-assign- 
ments to  have  been  illegal.  As  Is  said  in 
Hahl  V.  KeUogg  (Tex.  Civ.  App.)  94  S.  W. 
391:  "It  is  settled  by  an  unbroken  line  of 
authorities  that  it  is  not  necessary  to  take 
exception  to  findings  of  law  and  fact,  when 
there  is  a  statement  of  facts  in  the  record,  in 
order  to  review  them  on  appeal" — citing 
Voigt  V.  Mackle,  71  Tex.  78,  8  S.  W.  623; 
Smith  V.  Abadle  (Tex.  Civ.  App.)  67  8.  W. 
1077;  Brenton  &  McKay  v.  Peck  (Tex.  Civ. 
App.)  87  S.  W.  908. 

1.  The  first  of  these  cross-asslgnmenta 
complains  that  the  court  erred  In  not  finding 
that  D.  H.  Greer  was  an  illegal  voter,  inas- 
much as  he  had  not  been  a  resident  of  the 
state  of  Texas  for  one  year  and  of  the 
county  of  Potter  for  six  months  prior  to 
December  3,  1907.  The  evidence  show6  that 
Greer  came,  with  his  father,  to  Amarillo  on 
June  4,  1906;  that  he  was  21  years  old  In 
October,  1907;  that  he  remained  in  Amarillo, 
and  his  father  returned  to  Tennessee;  that 
it  was  the  understanding,  when  his  father 
left  for  bis  home  in  Tennessee,  that  D.  H. 
Greer  should  remain  in  Amarillo ;  that  his 
father  returned  to  Amarillo  in  March,  1907, 
with  his  family,  and  resided  there  thereafter. 
As  young  Greer,  with  the  consent  of  his 
father,  remained  In  Amarillo  from  the  date 
of  his  arrival  there  up  to  the  time  of  the 
election,  In  our  opinion,  it  made  him  a  resi- 
dent, in  contemplation  of  our  election  law, 
of  the  state  of  Texas  for  12  months  prior  to 
the  time  be  voted,  and  that  the  court,  there- 
fore, properly  held  that  be  was  a  qualified 
voter. 

2.  The  second  cross-assignment  complains 
that  the  court  erred  in  falling  to  find  Phil 
Denltz,  who  voted  at  the  election  against 
prohibition,  an  illegal  voter,  in  that  be  owed 
and  did  not  pay  a  state  and  county  poll  tax 
for  the  year  1906  prior  to  February  1,  1907. 
The  evidence,  to  our  mind,  clearly  shows 
that  he  was  due  such  poll  tax  for  the  year 
1906,  and  that  he  failed  to  pay  It  within  the 
time  required  by  law  to  entitle  him  to  vote 
at  the  election.  The  assignment  is  therefore 
sustained. 

3.  The  third  cross-assignment  complains  of 
the  court's  failure  to  find  J.  C.  Storm,  who 
voted  for  prohibition  at  the  election,  disquali- 
fied from  voting  because  he  did  not  pay  a 


poll  tax  for  that  year.    The  assignment  is 
therefore  overruled. 

4.  Tbe  fourth  of  these  cross-asslgnmeDts 
complains  that  the  court  erred  in  falling  to 
find  that  the  vote  of  C.  A.  Plsk,  who  voted 
agalpst  prohibition  at  the  election,  was  an  il- 
legal voter,  for  the  reason  that  he  owed  and 
did  not  pay  a  state  and  county  poll  tax  to 
the  county  of  Grayson  for  the  year  1906. 
The  evidence  shows  that,  Fisk  moved,  with 
his  family,  from  Grayson  county,  Tex.,  to 
Amarillo,  Potter  county,  Tex.,  on  the  27tb 
day  of  February,  1906,  and  that  he  paid  his 
poll  tax,  state,  county,  and  municipal,  for 
the  year  1906,  in  Potter  county  in  January, 
1907.  He  was,  however,  on  the  train  going 
to  Amarillo  on  the  1st  day  of  January,  1906, 
and  made  arrangements  to  move  to  Amaril- 
lo on  the  6th  day  of  January  of  that  year. 
We  are  not  prepared  to  say,  under  these 
facts,  that  Fisk  wa:8  not,  under  the  Ck>nstltD- 
tlon  and  laws  of  this  state,  a  qualified  voter 
at  the  election,  especially  as  the  evidence 
falls  to  show  that  a  county  poll  tax  was 
levied  (which,  under  the  Constitution  and 
laws,  is  not  mandatory,  but  merely  permis- 
sive) by  the  county  commissioners'  court  of 
Grayson  county  for  the  year  1906.  He  did 
pay  his  state  poll  tax  within  the  time  requir- 
ed by  law,  and  it  would  seem  that  it  is  im- 
material, so  far  as  it  affects  his  qualifica- 
tion as  an  elector,  whether  be  paid  It  in 
Grayson  or  Potter  county. 

5.  The  fifth  cross-assignment  complains  of 
the  court's  failure  to  find  that  Sam  Snyder, 
who  voted  against  prohibition,  was  not  a  le- 
gal voter.  The  evidence  shows  that  Snyder 
was  bom  In  Benton  county,  Tex.,  In  Novem- 
ber, 1884 ;  that  he  resided  in  Amarillo,  Pot- 
ter county,  on  the  1st  of  January,  1906;  that 
he  did  not  pay  a  state  and  county  poll  tax 
for  that  year  anywhere  or  at  any  time.  He 
testified  that  he  was  exempt  from  such  tax 
because  be  belonged  to  the  National  Guards, 
and  had  been  a  member  of  the  troop  to  wblch 
Mr.  Golding  belonged  since  1905,  and  is  stUl 
a  member  of  the  same,  and  that  he  voted 
against  prohibition.  If,  as  a  member  of  the 
National  Guards,  he  was  employed  in  the 
service  of  the  army  of  the  United  States,  he 
was  not,  under  our  Constitution,  oititled  to 
vote  at  all;  and  if  he  was  not  employed  in 
such  service,  under  section  2,  art  6,  before 
quoted,  of  the  Constitution,  he  could  not  le- 
gally vote  at  the  election.  If  be  had  not 
paid  at  least  his  state  poll  tax  withbi  the 
time  prescribed  by  law.  Therefore  the  as- 
sigimieDt  of  error  is  well  taken. 

6.  The  sixth,  which  Is  the  last,  croBS«s- 
slgnment  of  error,  complains  that  the  court 
erred  in  finding  the  vote  of  Carl  Zapp.  which 
was  against  prohibition,  legal,  and  in  not  de- 
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seems  from  the  testimony  of  Jos.  Astrlcan, 
which  Is  based  entirely  upon  what  be  beard 
Zapp  say,  that  Zapp  was  a  German  and  came 
to  the  United  States  of  America  when  he 
was  5  years  old,  and  had  resided  ever  since 
in  the  United  States,  and  that  he  had  never 
taken  ont  naturalization  papers.  As  a  man 
Is  a  citizen  of  the  country  to  which  his  father 
owes  allegiance,  It  was  Incumbent  upon  the 
appellee  to  show  that  Zapp's  father  was  not 
a  citizen  of  the  United  States  during  his 
son's  minority.  The  evidence,  in  our  opinion, 
is  not  sufflclent  to  prove  such  fact  There- 
fore the  assignment  of  error  is  overruled. 

Finis.  In  view  of  the  record  and  these 
conclusions,  the  question  presents  Itself: 
What  should  be  the  disposition  of  the  case 
on  this  appeal  ?  The  recount  before  the  coun- 
ty commissioners'  court  of  the  vote  cast  at 
the  election  In  question  resulted  In  that 
court's  finding  that  the  total  number  of  votes 
cast  at  the  election  was  943,  479  of  which 
were  for  prohibition  and  464  against  prohibi- 
tion, malting  a  majority,  according  to  the 
finding  of  that  court,  of  15  votes  in  favor  of 
prohibition.  On  the  contest  of  the  election 
before  the  trial  court,  it  was  found  that  8  of 
the  votes  counted  by  the  commissioners'  court 
for  prohibition  were  Illegal  and  should  not  be 
counted.  This  would  leave  a  total  vote  of 
935  cast  at  the  election,  of  which  471  were 
for  prohibition  and  464  against  prohibition, 
leaving  a  majority  in  favor  of  prohibition  of 
7  votes.  In  reviewing  the  findings  and  con- 
clusions of  the  trial  court,  this  court  has 
held  that  4  of  the  votes  cast  for  prohibition 
and  2  of  the  votes  cast  against  prohibition 
were  illegal,  making  6  more  votes  which 
should  not  have  been  counted,  which  makes 
a  total  legal  vote  cast  and  entitled  to  be 
counted  at  the  election  of  929,  of  which  467 
were  for  prohibition  and  462  against,  leaving 
a  majority  in  favor  of  prohibition  of  5  votes. 

This  would  require  an  affirmance  of  the 
Judgment,  were  It  not  for  the  errors,  indi- 
cated In  this  opinion,  in  the  trial  court's  rul- 
ings upon  appellee's  exceptions  to  appellants' 
pleadings,  and  In  sustaining  objections  to  tes- 
timony offered  by  appellants  upon  issues  in- 
volved in  this  contest.  On  account  of  such 
errors  the  Judgment  of  the  district  court  is 
reversed,  and  the  cause  remanded  for  a  new 
trial  in  accordance  with  this  opinion. 

On  Rehearing. 

Both  parties  have  filed  motions  for  rehear- 
ing in  this  case. 

The  appellants  in  their  motion  insist  that 
we  failed  to  consider  and  dispose  of  the 
forty-seventh  and  forty-ninth  assignments  of 
error,  and  request  us  to  file  conclusions  of 
law  and  fact  as  to  the  questions  they  in- 
volve.    The  first  of  these  assignments  was, 


thought  and  still  think  that,  inasmuch  as  the 
court  sustained  appellee's  exception  to  that 
part  of  appellants'  pleadings  which  challeng- 
ed the  legality  of  the  votes  of  the  parties 
whose  names  are  mentioned  in  the  assign- 
ment, there  were  then  no  pleadings  in  the 
case  which  authorized  the  trial  court  to  pass 
upon  the  question  of  fact  as  to  whether  or 
not  such  parties  were  qualified  to  vote  at 
the  election ;  and,  being  of  such  opinion,  we 
deemed  we  were  without  authority  to  pass 
upon  a  question  of  fact  that  the  trial  court 
had  cut  Itself  off  from  passing  upon  by  sus- 
taining exceptions  to  the  only  pleading  which 
sought  to  bring  such  fact  in  issue.  Where 
a  Judgment  is  reversed,  the  Court  of  Civil 
Appeals  cannot  render  Judgment  for  the  oth- 
er party  based  upon  evidence  not  admitted 
on  the  trial,  but  must  remand  the  case  to 
the  trial  court  Bldson  v.  Reeder  (Tex.)  105 
S.  W.  1113;  Brazelton  v.  Campbell  (Tex. 
Civ.  App.)  108  S.  W.  771.  Nor,  when  a  Judg- 
ment has  been  reversed  l)ecau8e  an  excep- 
tion has  l>een  erroneously  sustained  to  plead- 
ings, can  a  Judgment  be  rendered  on  appeal 
upon  evidence  which  would  have  been  admis- 
sible under  the  pleadings  If  the  exceptions 
bad  not  been  sustained.  Therefore  the  only 
consideration  that  could  be  given  the  forty- 
ninth  assignment  of  error  was  involved  in 
the  disposition  of  the  third. 

But  it  Is  Insisted  by  the  appellee  that  we 
erred  In  sustaining  appellants'  third  assign- 
ment of  error;  the  insistence  being  that 
section  23  of  the  Terrell  election  law  is  an 
additional  limitation  to  that  fixed  by  the 
Constitution  on  the  right  of  suffrage.  The 
basis  for  this  contention,  as  we  understand 
It  is  that  inasmuch  as  section  2,  art  6,  of  the 
Constitution  specifically  enumerates  the  class- 
es of  persons  who  shall  not  be  allowed  to 
vote,  it  is  beyond  the  legislative  power  to 
ndd  to  it  any  other  class  or  classes  of  per- 
sons among  those  to  whom  the  elective  fran- 
chise is  granted  by  the  Constitution.  This 
is  undoubtedly  correct;  for  unquestionably 
the  Legislature  could  not  place  bald-headed, 
bow-legged  men,  or  any  kind  of  men,  among 
the  classes  who  are  Inhibited  by  the  Consti- 
tution from  voting.  But  it  does  not  follow 
that  section  23,  referred  to,  places  any  one 
In  the  prohibited  class.  On  the  contrary,  it 
clearly  appears  that  it  does  not;  for  it  rec- 
ognizes their  right  to  vote,  and  simply  pre- 
scribes what  shall  be  done  to  entitle  them 
to  exercise  the  right  It  is  no  more  a  limita- 
tion of  the  right  given  by  the  Constitution 
to  the  class  mentioned  in  the  section  to  vote 
than  are  other  sections  of  the  act  upon  the 
right  of  those  subject  to  the  payment  of  a 
poll  tax  who  shall  have  paid  such  tax  be- 
fore be  offers  to  vote.    Every  one,  under  the 


wouia  logicaiif  loiiow  inai  (oe  ennre  eiec- 
tlon  law  Is  void. 

It  la  further  contended  by  appellee  that 
we  erred  In  sustaining  appellants'  second  as- 
signment of  error,  and  In  doing  so  are  In 
conflict  with  the  cases  of  Oxley  v.  Allen 
(Tex.  Civ.  App.)  107  S.  W.  945.  and  Hash  v.  Ely 
(Tei.  av.  App.)  100  S.  W.  OSO.  In  the  latter 
case  the  question  of  the  effect  of  a  failure 
to  comply  with  section  64,  regarding  the  time 
of  opening  and  closing  the  polls,  of  the  Ter- 
rell election  law,  upon  an  election,  does  not 
seem  to  have  been  Involved.  In  the  first, 
the  petition  alleged  that  the  election  was  Il- 
legal because  the  polls  at  one  of  the  voting 
boxes  were  closed  at  6  o'clock  and  not  kept 
open  for  the  time  required  by  law,  to  wit, 
until  7  o'clock  p.  m.,  and  thereby  a  large 
number  of  voters  were  deprived  of  the  privi- 
lege of  voting,  which  would  have  changed 
the  result  and  have  rendered  the  same  doubt- 
ful. In  passing  upon  an  exception  to  this 
part  of  the  petition  the  court  said :  "We  do 
not  thinly  that  the  court  erred  In  sustaining 
the  exception  ♦  •  *  because  ♦  •  « 
the  number  and  names  of  the  persons  who,  it 
Is  claimed,  were  deprived  of  voting  at  said 
election,  were  not  alleged,  nor  was  any  ex- 
cuse offered  for  falling  to  state  them;  nor 
is  It  allied  that  the  result  would  have  been 
materially  changed  by  the  reason  thereof, 
but  only  that  It  would  have  changed  the 
result."  It  will  be  seen  from  our  statement 
of  the  allegations  of  plaintiffs'  petition,  to 
which  exceptions  were  sustained  In  the  pres- 
ent case,  that  they  are  essentially  different 
from  those  in  that  case.  In  this  one  the 
polls  were  not  opened  until  11  a.  m.,  and 
were  closed  at  4  p.  m.  In  other  words,  they 
were  not  opened  until  three  hours  had  elaps- 
ed from  the  time  the  law  prescribed  they 
should  have  been,  and  were  closed  three 
hours  before  they  should  have  been.  Also  the 
number  of  legally  qualified  voters  entitled  to 
vote  In  precinct  4  are  stated,  and  it  was  al- 
leged that  a  large  majority  would  hove  voted 
against  prohibition  If  the  polls  had  been 
opened  as  required  by  law.  It  Is  true  that 
the  names  of  the  voters  are  not  stated,  nor 
is  It  alleged  who  of  those  not  voting  would 
have  voted  against  prohibition,  or  who  of 
them  would  have  voted  for  it. 

The  provisions  of  a  statute  as  to  the  time 
of  opening  and  closing  the  polls  ordinarily 
are  held  so  far  directory  that  an  Irregulari- 
ty In  this  respect,  which  does  not  deprive  a 
legal  voter  of  his  vote  or  admit  a  disquali- 
fied person  to  vote,  will  not  vitiate  an  elec- 
tion. Patton  V.  Watkins,  131  Ala.  387,  31 
South.  93,  90  Am.  St.  Rep.  43;  People  v. 
Prewett,  124  CaL  7,  50  Pac.  619;   Oeland  v. 
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be  deemed  to  have  affected  the  result,  tlie 
election   must   be  held   invalid.     People    t-. 
Hill,   125  Cal.   16,   67   Pac.   669;    Tebbe    v. 
Smith,  108  Cal.  101,  41  Pac.  454,  29  U    R. 
A.  673,  49  Am.  St.  Rep.  68;    Banks  v.   Sk-r- 
gent  (Ky.)   48  S.  W.  149;    State   v.    Drake 
(Wis.)  63  N.  W.  496.    As  is  said  in  Tebbe  t. 
Smith,    supra:     "The    rule   as    to   directory 
provisions  applies  only  to  minor  and  unsub- 
stantial  departures  therefrom.     There   may 
be  such  radical  omissions  and  failures   to 
comply  with  the  essential  terms  of  a  directo- 
ry provision  as  will  lead  to  the  conclusive 
presumption  that  the  injury  must  have  fol- 
lowed.    A  substantial  compliance  with  the 
terms  of  a  directory  provision  Is,  after  ail. 
required.     And  a  substantial  compliance  is 
not  had  by  strictly  following  some  provisions, 
while  essentially   failing  to  observe  others. 
There  must  be  a  reasonable  observance  of 
all  the  prescribed  conditions.    It  is  the  duty 
of  the  courts  so  far  to  adhere  to  the  sub- 
stantial requirements  in  regard  to  elections 
as  to  preserve  them  from  abuses  subversive 
of  the  rights  of  the  electors;   and  under  this 
view   the   question   becomes   a   broader   one 
than  can  be  disposed  of  by  answering  that 
In   the  individual   case  no   harm    resulted. 
•     •     •     In  this  case  we  are  quite  willing 
to  believe  that  the  misconduct  of  the  officers 
of  Lake  precinct  was  prompted  by  nothiog 
worse  than  ignorance  and  lack  of  apprecia- 
tion of  the  responsibility  of  their  positions, 
and  we  may  say,  further,  for  such  is  the 
evidence,  that  no  harm  is  shown  to  have  re- 
sulted from  their  conduct;    but,  looking  to 
the  purity  of  elections  and  integrity  of  tlie 
ballot  box,  we  are  constrained  to  hold  that 
conduct  like  this  [when  the  law  required  the 
polls  to  be  open  at  sunrise  and  to  be  ke|>t 
op«-n  until  5  p.  m.,  and  they  were  not  opened 
until  near  10  o'clock]  amounts  in  itself  to 
such  a  failure  to  observe  the  substantial  re- 
quirements of  the  statute  as  must  invalidate 
the   election.      And,    while    reluctant    to    so 
hold  in  this  Instance,  we  are  confirmed  in 
the  opinion  by  consideration  of  the  fact  that 
any   other   Interpretation   would   add   grave 
perils  to  the  safe  conduct  of  our  elections, 
which    are    already    harassed    by    dangei-s 
enough."     The    co«rt    then    holds    that   the 
votes  of  Lake  precinct  should  therefore  have 
been  rejected. 

It  was,  we  apprehend,  for  the  purpose  of 
having  the  votes  of  voting  precinct  No.  4 
rejected,  for  it  was  alleged  that  only  7  were 
polled  there  for  and  3  against  prohibition, 
that  the  allegations  were  made  by  plaintiffs 
in  their  petition.  We  have  not  been  able  to 
find  any  case  where  such  a  wide  departure 


tne  polls  can  be  Kept  closed  nearly  naii  tne 
time  they  are  required  to  be  kept  open,  and 
the  election  ppbeld  upon  the  ground  that  tbe 
statute,  being  simply  directory,  was  substan- 
tially compiled  witb,  then  the  oflficers  charg- 
ed with  the  duty  of  opening  and  keeping 
open  the  polls  may  Ignore  the  law  and  take 
their  own  sweet  wills  Instead  as  the  standard 
of  duty.  If  this  be  so,  a  wider  door  to  elec- 
tion frauds  could  not  be  opened — a  door  that 
the  Terrell  election  law  contemplates  shall 
never  exist  in  the  structure  of  the  election 
laws  in  Texas.  When  there  is  such  a  pal- 
pable violation  of  tbe  law  as  is  presented  by 
that  part  of  plalntlflfs'  petition,  to  which  the 
court  sustained  the  exception  complained  of 
by  the  second  assignment  of  error.  It  cannot 
be  expected  of  the  party  complaining  of  it  to 
allege  more  than  was  done  by  tbe  •plaintiffs 
In  this  case;  for  it  would  be  practically  im- 
possible for  him  to  ascertain  who  of  the  qual- 
ified voters  of  the  precinct  would  have  voted, 
and  how  they  would  have  voted,  had  there 
not  been  such  a  wide  departure  from  the  law. 
These  matters  would  necessarily  be  enveloi)- 
ed  in  doubt;  and  it  might  well  be  doubted 
•whether  the  electors  themselves  could  say 
with  any  certainty  whether  they  would  have 
voted  and  on  which  side  of  tbe  question  they 
•would  have  voted.  We  adhere  to  our  origi- 
nal opinion  on  this  question,  and  do  not  be- 
lieve it  is  in  conflict  with  either  of  the  cases 
cited,  as  claimed  by  appellee,  nor  with  any 
decision  of  any  of  the  Courts  of  Civil  Ap- 
peals, but  believe  it  is  fully  sustained  by 
principle  and  the  weight  of  authority. 

We  deem  it  unnecessary  to  discuss  any 
other  of  the  questions  raised  by  either  of 
these  motions,  believing  that  they  were  all 
sufficiently  discussed  and  correctly  disposed 
of  in  our  original  opinion. 

Both  motions  are  overruled. 


LOFTON  V.  5IILLER  et  al. 

(Court  of  Civil   Appeals  of  Texas.     April  14, 
1909.     Rehearing  Denied  May  12.  1!>09.) 

1.  lyljnTATIOW    OP  .4CTI0XS   (f   lOCl*)— DEFENSE 

— Burden  of  Proof. 

In  trespass  to  try  title,  where  it  is  itncon- 
troverted  that  plaintiff  is  entitled  to  recover 
unless  defeated  by  defendnnts"  pica  of  limita- 
tion, the  burden  of  establishing  such  deCense  is 
on  defendants. 

[Ed.  Note. — For  other  cases,  see  Limitation  of 
Actions,  Cent.  Dig.  |  713 ;   Dec.  Dig.  i  195.*] 

2.  Taxation  (S  411*)— Levt  and  Assessment 
—Tax  R01.I.S. 

Rev.  St.  1895,  art.  5098,  requires  persons 
rendering  a  list  of  taxable  property  to  swear  to 
the  same ;  article  5103  directs  assessors  to  make 


tion  furnished  by  property  owners. 

[Bd.  Note.— For  other  cases,  see  Taxation, 
Cent.  Dig,  {  677 ;   Dec.  Dig.  g  411.»] 

3.  Taxation  (J  529*)— Patment— Evidence. 

Evidence  in  trespass  to  try  title,  in  which 
defendants'  defense  was  limitations,  based  on 
the  payment  of  taxes  on  the  land,  held  not  to 
show  a  payment. 

[Bd.  Note.— For  other  cases,  see  Taxation, 
Cent.  Dig.  t  984;   Dec.  Dig.  <  529.*] 

Appeal  from  District  Court,  Lynn  County; 
L.  S.  Kinder,  Judge. 

Action  by  J.  T.  Lofton  against  J.  R.  Miller 
and  others.  Judgment  for  defendants,  and 
plaintiflf  appeals.  Reversed,  and  judgment 
rendered  for  plaintiff. 

Wm.  J.  Berne,  for  ap];>ellant  John  R.  Mc- 
Gee  and  Will  A.  Morriss,  for  appellees. 

NEILL,  J.  On  November  27,  1907,  J.  T. 
Lofton  sued  J.  R.,  O.  L.,  and  J.  K.  Miller  In 
trespass  to  try  title  to  recover  the  N.  E.  ^ 
of  survey  No.  19,  block  No.  11,  located  by 
virtue  of  land  scrip  No.  636.  issued  to  the 
East  Line  &  Red  River  Railroad  Company. 
The  defendant  answered  by  a  plea  of  not  guil- 
ty, and  pleaded  the  five-year  statute  of  lim- 
itation. The  case  was  tried  before  a  Jury, 
who  returned  a  verdict  In  favor  of  defendants 
on  their  plea  of  limitation;  and  this  appeal 
is  prosecuted  from  a  Judgment  rendered  in 
accordance  with  the  verdict. 

Under  the  assignments  of  error  It  is  con- 
tended that  the  court  erred  in  not  perempto- 
rily instructing  the  Jury  that  defendants  did 
not  have  title  under  the  five-year  statute  of 
limitations,  because  there  was  no  evidence 
that  they  or  either  of  them  paid  taxes  on 
the  land  for  the  year  1905,  or  that  they  paid 
taxes  thereon  for  five  years  prior  to  the  In- 
stitution of  this  suit  This  requires  us  to  re- 
view the  evidence  upon  the  Issue  of  limita- 
tion. It  is  uncontroverted  that  the  plaintiff 
exhibited  in  evidence  such  title  as  entitled 
him  to  recover,  unless  defeated  by  defendants' 
plea  of  limitation.  And  for  this  reason  the 
court  instructed  the  jury  to  return  a  verdict 
for  the  plaintiff,  unless  it  should  find  that 
his  title  was  defeated  by  defendants'  plea  of 
limitation.  The  burden  of  establishing  this 
defense  was  upon  the  defendants.  In  order 
to  discharge  this  burden  It  was  Incumbent  up- 
on them  to  prove  that  thoy,  or  some  of  them, 
paid  the  taxes  on  the  land  for  the  year  1905; 
for  the  deed  under  which  they  prescribe  was 
not  executed  until  December  23,  1901,  nor  re- 
corded until  January  27,  1902,  and,  as  stated, 
the  suit  was  filed  November  27,  1907.  The 
abstract  number  of  the  survey  is  218,  its  cer- 
tificate number  Is  035,  and  its  survey  number 
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Is  19.  The  defendants  are  meant  when  words 
"Miller  Sc  Sons"  are  nsed  In  the  statement  of 
the  evidence. 

The  witness  3.  E.  Miller  was  asked  by  de- 
fendants' counsel  this  question :  "Since  yon 
took  possession  of  it  [meaning  the  land  In 
controversy],  who  has  paid  taxes  on  It?" 
which  he  answered  as  follows:  "We  [mean- 
ing J.  K.  MUIer,  O.  L.  Miller,  and  J.  B.  Mlll- 
«r]  have  paid  said  taxes,  said  taxes  being  for 
the  years  1901,  1902,  1903,  1904,  1905,  1906, 
and  1907."  On  cross-examination  he  testi- 
fied :  "I  did  not  pay  in  i>erson  the  taxes  for 
each  of  the  years  1901  to  1907,  inclusive.  I 
-did  not  in  person  pay  the  taxes  on  the  land 
In  controversy  for  the  year  1905;  my  son 
paid  them.  All  I  know  about  them  being 
paid  for  the  year  1905  Is  what  I  know  from 
my  son's  turning  over  the  receipt  for  said 
taxes." 

The  witness  here  identified  the  receipt  for 
the  taxes  of  1905,  which  is  as  follows : 


No.  tat. 

Ltdii  Conntr,   Tezaa. 

Recalved  ot  Miller  tt 
Sons  tbo  sum  ot  Fifty 
six  te  **/iM  Dollars,  In 
psrment  of  Stata  and 
County  Taxes  tor  the 
year  1905,  on  personal 
property  and  the  tollow- 
ing  described  real  estate: 


Total  value  ot  Property 
assessed    148  20 

Taxes. 
State  Ad  Valorem  1 1  M 
School  Ad  Valorem     B  68 
State    and    School 

Poll    

Penalty  

County  Ad  Valor- 

em    U05 

County    Special....    U  28 

County    Poll 

District    School...,     7  23 
Penalty    

Total   Tax |5«  88 


tianda. 

Toim  Lots. 

Abst 
No. 

Cert 
No. 

Survey 
No. 

Original 
Grantee 

Acres 

218 
249 
827 

635 

686 

7 

17 

19 

407 

B.  L.  *  R.  a 
Do.  W.  Vi 
D.  &  S.  R. 

640 
320 
640 

(Seal  of 
Tax 
Collector.) 

C.  H.  Doak, 
Tax  Collector,  Lynn  County,  Texas. 
Jan.  2S,  1906. 

Continuing,  the  witness  said  that  all  be 
knew  about  said  taxes  having  been  paid  for 
the  year  1905  la  that  his  son  told  him  that  he 
had  paid  it,  and  had  handed  him  said  receipt 
Thereupon  plaintiff  asked  that  said  testimony 
as  to  the  witness'  son  having  told  him  that 
he  paid  the  taxes  for  the  year  1905  be  struck 
out,  because  said  testimony  was  hearsay  and 
secondary.  The  objection  was  sustained,  and 
the  testimony  struck  out 

Another  of  the  defendants,  O.  L.  Miller,  te»- 
tlfled  that  he  had  paid  the  taxes  on  the  land 
In  controversy  for  the  year  1905  to  the  tax 
collector  at  that  time. 


The  witness,   being  on  cross-examlnaHon 
shown  tills  paper; 


Inventory  of  Property 

Ovned  by  Killer  ft  Sons  and  rendered  for  Asses*- 
ment  ot  Taxes  tor  the  year  1906,  by  O.  L.  Miller 
to  A.  S.  Caughran,  Assessor  ot  I^nn  County,  Stata 
ot  Texas. 


Real  Estate. 


Abst 

No. 


218 
249 
127 


Cert. 

or  Scrip 

No. 


635 
636 

7 


Survey 
No. 


17 
19 

407 


Original 

Grantee 


E.  L.  *  R. 
Do.  W.  H 
D.  «s  S. 


E.  R. 


No. 

Acres 
Ren- 
dered 


640 
S20 
640 


Total 
Value 


640 
320 
640 


Total  Value  of  Lands 1600 


(We  omit  the  parts  of  the  paper,  which  fol- 
low under  the  heads  of  "City  or  Town  Real 
Estate"  and  "List  of  Personal  Property,"  un- 
til the  affidavit  thereon  is  reached,  which  Is :) 

"The  State  of  Texas,  County  of  Lynn. 
"I,  O.  L.  Miller,  do  solemnly  swear  <or  af- 
firm) that  the  above  Inventory  rendered  by 
me  contains  a  full,  true  and  complete  list  of 
all  taxable  property  owned  or  held  by  me  In 
my  own  name  for  Miller  &  Sons  in  this  eoun- 
ty,  subject  to  taxation  in  this  county,  and 
personal  property  not  tn  this  county  subject 
to  taxation  In  this  county  by  the  laws  of  this 
state,  on  the  first  day  of  January,  A.  D.  1905. 
and  that  I  have  true  answers  made  to  all 
questions  propounded  to  me  tonching  the 
same,  so  help  me  Qod. 

*0.  L.  MlUer. 
"Subscribed  and  sworn  to  before  me,  this 
the  19th  day  of  April  1905. 

"A.  S.  Cangbrao, 
"Tax  Assessor  I^nn  County,  Texas." 

— testified  that  he  signed  it,  and  tliat  it  was 
Inventory  of  the  property  of  Miller  &  Sons 
for  the  year  1905,  and  that  it  was  his  r«idi- 
tlon  of  the  property  of  Miller  &  Sons  for  that 
year;  that  part  of  the  inventory  had  been 
sworn  to  by  him — that  part  pertaining  to  the 
cattle  rendered  for  taxes.  On  being  shown 
the  affidavit  attached  to  the  Inventory,  lie  ad- 
mitted that  it  contained  notlilng  as  to  lUs 
swearing  to  only  a  part  of  it 

Continuing,  he  testified  that  the  way  be 
came  to  render  the  property  was  that  the  as- 
sessor came  to  him,  and  that  he  made  the 
rendition  for  the  year  1905,  and  that  it  was 
for  him,  his  father  and  brother;  that,  when 
he  listed  a  part  of  the  property  for  the  year 
1905  and  signed  the  affidavit  attached  to  the 
rendition,  be  was  at  home,  and  that  when  ha 
signed  the  list  or  Inventory  the  land  now 
listed  on  it  was  not  then  listed  thereon;  that 
the  reason  it  was  not  was  because  he 
thought  the  assessor  could  get  the  descrip- 
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sons;  tnai  ne  am  not  leii  mm  to  put  in 
the  "W.  half  on  this  surTey;  that  the  "W. 
half'  of  survey  19,  block  11,  In  Lynn  county, 
Is  neither  owned  nor  claimed  by  J.  R.  Mil- 
ler &  Sons;  that  when  he  came  to  pajy  his 
taxes  he  found  the  tax  rolls  made  out.  On 
being  handed  the  receipt  above  copied,  he 
testified  that  it  was  the  receipt  for  the  1906 
taxes  for  Miller  &  Sons;  that  the  receipt 
contained,  among;  other  items,  the  following: 
"Abstract  249,  Cert  636,  Survey  19  E.  li. 
R.  R.  Co.,  W.  %,  acres  320;"  that  said  re- 
ceipt was  the  only  one  for  the  taxes  of 
Miller  &  Sons  for  the  year  1905,  and  that 
when  he  went  to  pay  the  taxes  he  called  for 
the  amonnt  that  was  due,  paid  said  amount, 
and  got  the  receipt  for  it;  that  at  the  time 
he  took  the  receipt  he  made  no  examination 
of  It;  that  some  time  afterwards,  probably 
12  months,  he  found  out  about  this  "W. 
half  being  on  the  receipt ;  that  he  discover- 
ed the  error  about  the  time  this  controversy 
with  Lofton  arose;  that  his  father  took  the 
tax  receipt  and  discovered  the  error,  and,  the 
collector's  attention  being  called  to  It,  he^ 
the  collector,  suggested  its  being  changed, 
and  did  change  it,  and  afterwards  the  col- 
lector changed  it  back  so  as  to  make  it  read 
as  it  did  originally. 

Gaughran,  the  tax  assessor,  having  iden- 
tified the  rendition  sheet  hereinbefore  copied, 
testified  that  the  description,  "Abstract  249, 
certificate  636,  survey  19,  B.  L.  R.  R.  Com- 
pany, original  grantee,  W.  one-hatf,  acres 
320,"  was  in  his  handwriting,  and  that  it 
was  written  before  the  instrument  was 
signed. 

The  county  clerk  of  Lynn  county,  having 
produced  and  identified  the  delinquent  re- 
port of  the  tax  collector  made  for  the  year 
1905,  and  approved  by  the  commissioners' 
court,  was  asked  to  examine  it  and  see  if 
abstract  249,  certlflcate  636,  was  mentioned 
in  the  report,  and,  after  making  the  exami- 
nation, answered  that  it  was  not 

We  have  thus  recited  practically  all  the 
testimony  upon  the  question  as  to  whether 
the  defendants  paid  the  taxes  on  the  land 
In  controversy  for  the  year  1905. 

In  the  case  of  Sharpe  v.  Kellogg  (Tex.  Civ. 
App.)  116  S.  W.  401,  in  which  substantially 
the  same  question  was  presented,  it  is  said: 
"While  payment  of  taxes  is  an  act  in  pals, 
which  may  be  proved  not  only  by  the  record, 
but  by  the  original  receipt,  or  by  any  other 
evidence  which  satisfies  the  Jury  of  the  fact 
(Deen  v.  Wills,  21  Tex.  642;  Watson  v.  Hop- 
kins, 27  Tex.  642;  Ochoa  v.  Miller,  59  Tex. 
460;  Allen  v.  Woodson,  60  Tex.  652;  Cooley 
on  Taxation  [3d  Ed.]  807),  yet  the  question 
here  is.  Did  the  evidence  introduced  by  plaiu- 
US  tend  to  show  that  Lowenstein  paid  the 
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entry,  and  must  depend  upon  the  records  in 
the  assessor's  office,  and  not  on  parol  testi- 
mony or  the  private  duplicates  of  the  as- 
sessor. •  •  •  The  result  of  the  whole 
is  that,  where  the  assessment  wholly  fails 
to  lead  to  'the  identification,  so  that  neither 
the  owner  nor  the  oflBcer  can  tell  that  his 
land  is  taxed,  the  duty  of  the  payment  can- 
not be  performed,  and  the  assessment  is 
void.'  If  this  be  so,  then  a  fortiori  it  must 
be  held  that  payment  of  taxes  could  not  be 
made  by  the  owner  under  an  assessment 
shown  by  the  records  of  the  assessor's  office, 
by  the  description  in  the  tax  rolls,  to  have 
been  made  upon  entirely  dlfTerent  tracts  of 
land  from  those  claimed  by  him,  which  is 
the  case  presented  here.  See,  also,  Wigmore 
on  Evidence,  g  1640.  •  •  •  Suppose  the 
land  in  controversy  had  been  sold  for  taxes 
under  that  assessment,  would  any  one  think 
for  an  Instant  that  the  sale  vested  a  shad- 
ow of  title  in  the  purchaser  at  such  sale? 
Again,  suppose  that  the  defendants,  or  those 
under  whom  they  claim,  who  vrere  the 
real  owners  of  the  land  in  controversy  at 
the  time,  had  seen  on  the  records  in  the  as- 
sessor's office  the  description  of  the  lands  as 
it  appeared  on  the  rolls,  and  had  learned 
that  the  taxes  had  been  paid  for  the  year 
1891  in  accordance  with  such  assessment, 
would  any  one  contend  that  this  gave  them 
notice  that  their  land  had  been  assessed  and 
the  taxes  paid  upon  it  for  that  year  by 
Lowenstein?  No;  on  the  contrary,  It  would 
inform  them  that  the  assessment  and  pay- 
ment of  the  taxes  were  upon  entirely  differ- 
ent tracts  of  land — that  described  in  the  ren- 
dition, and  on  tax  rolls.  The  best  that  can 
be  made  out  of  the  evidence,  in  plalntiiTs 
favor,  is  that  his  vendor  who  was  in  pos- 
session, intending  to  render  the  lots  for 
taxes  for  the  year  1891,  through  carelessness, 
rendered  different  tracts,  and,  intending  to 
pay  the  taxes  for  that  year  on  the  land  in 
controversy,  paid  the  taxes  on  the  land  that 
was  assessed  in  accordance  with  his  ren- 
dition. He  cannot  in  this  manner,  under  the 
five-year  statute  of  limitation,  deprive  the 
defendants  of  their  property,  for  such  dep- 
rivation would  be  without  due  process  of 
law." 

That  case  is  hardly  distinguished  from  the 
one  in  hand.  True  it  is,  that  in  this  case 
the  tax  roll  was  not  introduced  in  evidence, 
but  the  rendition  sheet  was,  from  which  the 
law  contemplates  the  tax  roll  shall  be  made. 
Articles  5098,  5103,  6126,  6127,  Rev.  St  1895; 
Dutton  V.  Thompson,  86  Tex.  118,  19  S. 
W.  1026. 

In  the  case  Just  cited  it  is  said  by  Chief 
Justice  Stayton:  "The  purpose  of  these  laws 
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Is  manifest,  and  ought  a  person  who  has 
made  a  rendition  of  his  property,  presum- 
ably under  oath,  to  be  heard  to  say  that  he 


taxes  due  on  a  part  of  section  182.  Mere  In- 
tention to  pay  taxes  on  the  land  in  contro- 
versy cannot  make  that  such   a  payment 


paid  taxes  on  property  in  a  given  year,  and  which  was  not  so  in  fact,  when  tested  by  bla 
then  claimed  it  under  a  deed  duly  recorded,  rendition  made  by  appellee." 


wh^  his  rendition  shows  that  for  taxpay-  Then,  after  citing  a  number  of  cases  in  its 
ing  purposes  he  made  no  such  claim ?  Ought  j  support,  the  opinion  continues  as  follo'ws: 
it  not  rather  be  held  that  he  paid  taxes  on  |  "Appellee's  statement,  that  he- paid  the  taxes 
what  he  listed,  though  it  may  have  been  on  the  land  for  the  years  enumerated.  In 
his  intention  to  pay  taxes  on  some  other  |  view  of  his  rendition,  amounts  to  no  more 
land?  If  he  had  offered  bis  tax  receipts,  i  than  an  expression  of  an  Intention  to  pay  on 
they  evidently  would  have  shown  that  he  I  the  land,  and  this  cannot  override  the  con- 
paid  taxes  only  on  the  land  he  rendered  for  |  ceded  fact  that  his  rendition  did  not  cover 
taxation;  for  the  tax  roll,  which  is  but  a  the  land  in  controversy,  and  the  further  fact 
transcript  of  renditions,  is  the  officer's  war-  that  the  tax  roll  was  the  collector's  warrant 
rant  to  collect  taxes,  and  his  receipt  must,  |  for  demanding  and  receiving  taxes.  That 
and  will  if  it  be  true,  describe  the  property ;  paid  must  be  held  to  have  been  paid  under 
on  which  taxes  are  paid  as  the  same  is  de- :  the  assessment.  In  the  absence  of  evidence 
scribed  in  the  tax  roll.  Rev.  St  arts.  4737- '  other  than  such  as  appears  in  the  record." 
4741.  If,  under  the  renditions  made  by  ap- 1  When  the  evidence  in  this  case  Is  viewed 
pellee,  the  collector  of  taxes  had  seized  and  in  the  light  of  the  opinions  from  which  we 
sold  any  property  of  his  to  enforce  the  pay-  i  have  quoted,  it  appears  as  a  matter  of  law 
ment  of  taxes  on  the  land  in  controversy, '  that  the  defendants  never  paid  taxes  on  the 
the  sale  would  have  been  void,  because  the  land  in  controversy  for  the  year  1905. 
officer  would  have  been  without  authority,  |  Therefore  the  Judgment  of  the  district  court 
on  rendition  of  property  as  a  part  of  section  is  reversed,  and  judgment  is  here  rendered 
ISO,  to  sell  the  property  of  appellee  to  satisfy  '  for  appellant. 
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0U8  killing  of  another  with  malice  aiorethougbt, 
not  in  the  necessary  or  apparently  necessary 
self-defense  of  the  slayer. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent.  Dig.  {  12 ;    Dec.  Dig.  i  7.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  5,  pp.  4632-4637;    vol.  8,  pp.  7726-7727.] 

2.  Homicide  (J  139*)  — Indictment— Sutti- 

CIENCT— "VOLUNTABT   MANSLAUGHTER." 

Under  Cr.  Code  Prac.  |  122,  subsec.  2,  pro- 
viding that  an  indictment  shall  contain  a  state- 
ment of  the  acts  constituting  the  offense  in  ordi- 
nary and  concise  language,  etc.,  and  section  124, 
providing  that  the  indictment  must  be  direct 
and  certain  as  regards  the  party  and  the  of- 
fense charged,  etc.,  an  indictment  alleging  that 
accused  committed  manslaughter  by  unlawfully, 
willfully,  and  feloniously  killing  another  _  by 
shooting,  from  which  shooting  the  latter  died, 
does  not  charge  the  common-Taw  crime  of  vol- 
untary manslaughter  punished  as  provided  by 
Ky.  St.  {  1150  (Russell's  St.  {  3628),  and  de- 
fined as  the  unlawful,  willful,  and  felonious  kill- 
ing without  previous  malice,  in  a  sudden  affray 
or  in  sudden  heat  of  passion,  not  in  the  neces- 
sary or  apparently  necessary  self-defense  of  the 
slayer. 

[Ed.  Note. — For  other  cases,  aee  Homicide, 
Cent.  Dig.  f S  232-235 ;   Dec.  Dig.  i  139.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  8,  pp.  T350-7361.] 

3.  HOMICIDS     (8     139*)— "iNVOLtTNTABT    MAN- 
SLAUGHTER"—INDICTMENT— SUFFICIENCY. 

The  indictment  does  not  charge  involuntary 
manslaughter  defined  as  the  unintentional  killing 
of  another  in  the  performance  by  the  slayer  of 
an  unlawful  act  or  by  the  doing  of  a  lawful  act 
in  an  unlawful  manner. 

[Ed.  Note. — For  other  cases,  see  Homicide, 
Cent.  Dig.  iS  232-235 ;    Dec.  Dig.  t  139.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  4,  pp.  3762-3763 ;  vol.  8,  p.  7692.] 

4.  Homicide  (S  127*)  — Manslaughter  — In- 
dictment—Sufficienct. 

The  form  of  indictment  for  manslaughter 
prepared  by  the  Code  commissioners  does  not 
conform  to  Cr.  Code  Prac.  {{  122-124,  defining 
the  requisites  of  an  indictment. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Dec.  Dig.  i  127.*] 

Appeal  from  Circuit  Court,  Trimble  County. 

"To  be  officially  reported." 

Harry  Mosser  was  Indicted  for  manslaugh- 
ter, and,  from  a  judgment  sustaining  a  de- 
murrer to  the  Indictment  and*  dismissing  It, 
the  Commonwealth  appeals.    Affirmed. 

Jas.  Breathitt,  Atty.  Gen.,  Tom  B.  McGreg- 
or, Asst.  Atty.  Gen.,  and  Chns.  H.  Sanford, 
for  the  Commonwealth.  D.  H.  Peak,  Eugene 
Mosley,  and  Edwards,  Ogden  *  Peak,  for 
appellee. 

SETTLE,  C.  J.  The  following  Indictment 
was  found  and  returned  against  the  appel- 
lee by  the  grand  Jury  of  Trimble  county: 
"The  grand  jurors  of  the  county  of  Trimble, 
In  the  name  and  by  the  authority  of  the 
commonwealth  of  Kentucky,  accuse  Harry 
Mosser  of  the  crime  of  manslaughter,  com- 


lonlously  kill  Mattle  Hensley  by  shooting  the 
said  Mattle  Hensley  with  a  gun  and  pistol, 
a  deadly  weapon,  from  which  shooting  and 
wounding  the  said  Mattle  Hensley  died  with- 
in a  year  and  a  day,  against  the  peace  and 
dignity  of  the  commonwealth  of  Kentucky." 
Appellee  Interposed  a  demurrer  to  the  Indict- 
ment, which  the  court  sustained,  and  dismiss- 
ed the  indictment.  The  commonwealth  ex- 
cepted to  this  ruling,  and  from  the  Judgment 
resulting  therefrom  prosecutes  this  appeal. 
The  Criminal  Code  of  Practice  (section 
122,  subsec.  2)  requires  that  an  indictment 
shall  contain  "a  statement  of  the  acts  con- 
stituting the  offense  in  ordinary  and  concise 
language,  and  in  such  a  manner  as  to  enable 
a  [)erson  of  common  understanding  to  know 
what  Is  Intended ;  and  with  such  degree  of 
certainty  as  to  enable  the  court  to  pronounce 
judgment,  on  conviction  according  to  the 
right  of  the  case."  Section  124  provides  that 
the  indictment  must  be  direct  and  certain 
as  regards  "(1)  the  party  charged;  (2)  the 
offense  charged ;  (3)  the  county  In  which  the 
offense  was  committed;  (4)  the  particular 
circumstances  of  the  offense  charged,  If  they 
be  necessary  to  constitute  a  complete  of- 
fense." We  do  not  think  the  Indictment  In 
question  conforms  to  either  of  the  foregoing 
sections.  If  the  word  "murder"  had  been 
substituted  for  the  word  "manslaughter" 
wherever  the  latter  occurs  in  the  Indictment, 
and  the  words  "with  malice  aforethought" 
had  been  added  immediately  following  the 
word  "feloniously"  appearing  therein,  It 
would  have  been  good  as  an  Indictment  for 
murder,  and  under  it  the  appellee  might  have 
been  convicted  of  voluntary  or  involuntary 
manslaughter,  If  proof  of  the  facts  of  the 
homicide  had  warranted  the  Jury  in  finding 
him  guilty  of  either  instead  of  murder.  But 
the  acts  charged  in  the  indictment  are  not 
sufficient  to  make  It  good  as  to  any  of  these 
offenses.  Murder  is  the  unlawful,  willful, 
and  felonious  killing  of  another  with  malice 
aforethought,  not  in  the  necessary  or  appar- 
ently necessary  self-defense  of  the  slayer. 
Voluntary  manslaughter  Is  the  unlawful,  will- 
ful, and  felonious  killing,  without  previous 
malice,  of  another,  In  a  sudden  affray  or  in 
sudden  heat  and  passion,  not  In  the  necessary 
or  apparently  necessary  self-defense  of  the 
slayer.  Wharton  (10th  Ed.)  §  303;  Mitchell 
v.  Commonwealth,  88  Ky.  351,  11  S.  W.  209 ; 
Roberson's  Criminal  Law,  {  189.  Involuntary 
manslaughter  is  the  unintentional  killing 
of  another  in  the  performance  by  the  slayer 
of  an  unlawful  act,  or  by  the  doing  of  a  law- 
ful act  in  an  unlawful  manner.  The  omission 
from  the  indictment  of  the  word  "voluntary" 
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malice."  In  other  words,  as  the  Indictment 
fails  to  cliarge  that  the  homicide  was  com- 
mitted by  appellee  in  a  "sudden  affray  or  in 
sadden  heat  and  passion,"  It  fails  to  set  forth 
the  particular  facts  or  circumstances  that 
would  make  the  homicide  voluntary  man- 
slaughter. 

Section  1150,  Ky.  St.  (Russell's  St  I  3628), 
declares  what  punishment  shall  be  inflicted 
for  voluntary  manslaughter,  but  does  not  de- 
fine the  crime.  It  is  not  therefore  a  statu- 
tory, but  a  common-law  crime,  and  in  deter- 
mining whether  the  indictment  is  sufiicient 
we  must  apply  the  common-law  rules  in  ef- 
fect adopted  by  the  Criminal  Code  of  Prac^ 
tice,  which  requires,  as  in  subsection  2  of 
section  122,  that  the  indictment  shall  contain 
"a  statement  of  the  acts  constituting  the  of- 
fense in  ordinary  and  concise  language,  and 
In  such  a  manner  as  to  enable  a  person  of  com- 
mon understanding  to  Icnow  what  is  intend- 
ed," and,  as  in  section  124,  by  stating  "the 
particular  circumstances  of  the  offense  charg- 
ed"; such  circumstances  being  necessary  to 
show  a  complete  offense,  It  being  apparent 
from  the  indictment  itself  that  the  grand 
Jury  were  attempting  to  Indict  appellee  for 
voluntary  manslaughter. 

The  Indictment  is  also  far  short  of  being  a 
good  indictment  for  involuntary  manslaugh- 
ter, as  It  fails  to  allege  any  facts  from  which 
it  can  be  Inferred  the  appellee  was  engaged 
In  an  tulawful  act  from  which  the  homicide 
unintentionally  resulted,  or  that  it  resulted 
from  an  improper  or  unlawful  performance 
by  appellee  of  a  lawful  act  It  is  true  the 
Indictment  follows  the  form  prepared  by  the 
Code  commissioners,  but  as  the  form  does 
not  conform  to  the  provisions  of  the  Crimi- 
nal Code  of  Practice  contained  in  sections 
122  and  124,  it  too,  must  be  declared  InsnflS- 
dent.  Obviously,  the  indictment  Is  not  good 
as  an  Indictment  for  murder,  voluntary  man- 
slaughter, or  involuntary  manslaughter.  It 
follows^  therefore,  that  the  demurrer  was 
properly  sustained. 
^  Wherefore  the  Judgment  is  affirmed. 


TRUMBO  et  al.  v.  PEESOI^S  et  al. 
(Court  of  Appeals  of  Kentucky.    April  30, 1909.) 
Mines  ahd  MiNKBAi.fl  ({  66*)— Leasks— Fob- 

FKITDBIS— RECOVEBT   OF   POSSESSION. 

Where  plaintiffs  leased  the  mineral  rights 
in  certain  land  to  defendants,  on  condition  that, 
if  the  property  was  idle  for  30  successive  days, 
the  contract  should  be  void,  plaintiffs,  on  breach 
of  such  stipulation,  were  not  limited  to  an  ac- 
tion of  forcible  detainer,  or  a  bill  in  equity  to 
cancel  the  lease  for  forfeiture,  but  could  sue  for 
possession. 

[EA.  Note.— For  other  cases,  see  Mines  and 
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Minerals,  Dec.  Dig.  S  66.*] 


for   defendants,   and  plaintiffs  appeal.     Re- 
versed and  remanded. 

Bdward  F.  W.  Kaiser  and  J.  W.  Blue,  for 

appellants.    Moore  &  Moore,  for  appellees. 

BARKER,  3.  The  appellants  (plaintiffs  be- 
low), being  the  owners  in  fee  of  a  tract  of 
land  in  Crittenden  county,  Ky.,  which  Is  de- 
scribed in  the  petition  by  metes  and  bounds, 
on  the  2l8t  day  of  February,  1907,  leased  the 
mineral  rights  therein  to  the  appellees  for  a 
period  of  three  years,  and  placed  the  lessees 
in  possession.  It  is  not  deemed  necessary  to 
state  all  of  the  stipulations  and  conditions  of 
the  lease,  except  to  say  that  among  others 
it  contained  the  following  provision:  "If 
the  property  lays  Idle  for  thirty  succes-xive 
days,  this  contract  becomes  null  and  void." 
Evidently  deeming  that  the  contract  had  be- 
come void  by  reason  of  a  breach  of  the  fore- 
going stipulation,  the  appellants  instituted  an 
ordinary  action  In  the  Crittenden  circuit 
court  for  the  recovery  of  the  possession  of  tlie 
land,  alleging  themselves  to  be  the  owners 
and  entitled  to  the  possession  thereof.  Tbe 
appellees  (defendants  below)  filed  an  answer, 
admitting  the  ownership  In  appellants  of  tbe 
property,  but  denying  the  right  of  the  latter 
to  the  possession,  and  setting  up  and  relying 
upon  tbe  lease  before  mentioned  in  bar  of  ap- 
pellant's right  to  recover  possession.  The  ap- 
pellants then  by  reply  alleged  the  condition 
in  the  lease  before  set  forth,  and  that  the  les- 
sees had  wrongfully  permitted  the  property 
to  lie  idle  for  more  than  30  successive  days, 
and  claimed  that  thereby  the  lessors  became 
entitled  to  recover  possession  of  the  property. 
A  general  demurrer  was  filed  to  this  reply, 
and  sustained  by  the  court,  whereupon,  the 
appellants  declining  to  plead  further,  their 
action  was  dismissed. 

There  is  nothing  In  the  record  to  show  the 
grounds  for  sustaining  the  demurrer  to  the 
reply;  but  It  is  said  In  the  briefs  that  the 
court  thought  that  the  plaintiffs'  remedy  was 
by  an  action  of  forcible  detainer,  or  by  bill 
In  equity  to  cancel  the  lease  for  forfeiture. 
We  cannot  agree  to  the  soundness  of  either 
position.  The  lessees'  right  to  hold  the  prop- 
erty was  under  the  lease,  and  they  conid  not 
rightfully  retain  possession  of  the  property 
after  wrongfully  forfeiting  the  lease  hy  break- 
ing the  stipulation  for  the  continuous  opera- 
tion of  the  mine.  The  lessors  had  a  right  to 
treat  the  lease  as  null  and  void  after  condi- 
tion broken,  and  sue  for  possession.  When 
the  lessees  pleaded  the  lease.  It  was  a  suffi- 
cient reply  that  the  condition  upon  which  the 
lease  was  to  remain  valid  had  been  broken. 

We  are  of  opinion  that  the  court  erred  In 
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FREEMAN  ▼.  COMMONWEALTH. 
(Court  of  Appeals  of  Kentucky.    April  28, 1909.) 

1.  Homicide  ({  252*)— Mubdeb— Evidence. 

Evidence  held  to  sustain  a  conviction  of 
willful  marder. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Dec.  Dig.  {  252.*] 

2.  Homicide  (5  14*)— "Afobethottght." 

"Aforethought,"  as  used  to  define  murder, 
means  a  predetermination  to  kill,  however  re- 
cently formed  in  the  mind  before  the  killing. 

[Bd.  Note. — For  other  cases,  see  Homicide, 
Cent.  Dig.  {»  19,  20 ;    Dec.  Dig.  J  14.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  1,  p.  2SZ.J 

8.  Cbiminai,  Law  ({  603*)  —  CoNniTOANCB — 

Gbounds— Appucation. 

Where  a  prosecution  for  homicide  had  been 
twice  continued  while  accused  was  being  defend- 
ed by  attorneys  appointed  by  the  court  when 
he  employed  counsel,  and  the  attorneys  appoint- 
ed were  permitted  to  withdraw,  an  affidavit  by 
the  counsel  employed  for  a  third  continuance  be- 
cause he  had  not  had  time  to  become  sufficiently 
acquainted  with  the  case  to  undertake  the  de- 
fense, but  failing  to  disclose  how  long  he  had 
been  in  charge  thereof  before  it  was  finally  call- 
ed for  trial,  was  insufficient. 

[E}d.  Note.— For  other  caaes,  see  Criminal 
Law,  Dec.  Dig.  I  608.*] 

4.  Cbiminai,  Law  (§  600*)  —  Contiwtjancb — 

Abbence  or  Witnesses. 

Where  the  attorney  for  the  commonwealth 
permitted  accused  to  read  bis  affidavit  for  a 
continuance  as  the  deposition  of  two  absent 
witnesses,  snbject  only  to  exceptions  for  com- 
petency and  relevancy,  the  denial  of  the  appli- 
cation was  not  prejudicial  to  accused. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law.  Cent.  Dig.  K  1342-1347;  Dec.  Dig.  f 
600.*] 

Appeal  from  Circuit  Court,  McCracken 
County. 

"Not  to  be  officially  reported." 

George  Freeman  was  convicted  of  murder, 
and  he  appeals.    Affirmed. 

F.  B.  Graves  and  T.  N.  Hazellp,  for  appel- 
lant James  Breathitt,  Atty.  Gen.,  and  Tom 
M.  McGregor,  Asst  Atty.  Gen.,  for  the  Com- 
mon wealtli. 

BARKER,  J.  The  appellant,  George  Free- 
man, was  indicted  by  the  grand  jury  of  Mc- 
Cracken  county  charged  with  the  willful 
murder  of  Essie  Cobb.  To  this  indictment 
he  pleaded  not  guilty,  but  a  trial  by  a  petit 
jury  resulted  in  his  being  found  guilty  as 
charged,  and  his  punishment  fixed  at  death. 
To  review  the  Judgment  based  upon  tliis 
verdict  be  is  in  this  court  on  appeal. 

Briefly,  the  facts  are  as  follows:  George 
Freeman  and  Essie  Cobb,  both  of  color, 
were  living  in  a  state  of  concubinage  in  the 
city  of  Paducah.  Freeman  had  a  wife  living 
in  Metropolis,  111.  On  the  day  of  the  tragedy 
Essie  Cobb  went  into  a  restaurant  and  call- 
ed for  oysters,  and  was  seated  at  a  table 


Ing  Freeman  fled,  but,  his  flight  having  been 
observed  by  two  policemen,  they  without 
knowing  what  he  had  done  pursued  and 
captured  him.  His  defense,  when  placed  up- 
on trial,  was  that  be  was  forced  to  kill  his 
mistress  in  order  to  protect  his  own  life. 

The  witnesses  for  the  commonwealth  who 
saw  the  tragedy  all  state  positively  that  the 
shooting  was  done  without  cause  or  provo- 
cation; that  the  woman  was  not  armed  with 
a  knife  or  any  other  weapon;  that  she  was 
seated  at  the  table  when  defendant  came  in- 
to the  restaurant,  and,  as  said  before,  the 
shooting  was  wanton  and  without  provoca- 
tion so  far  as  appeared  at  that  time.  Both 
of  the  policemen  state  that,  when  they  cap- 
tured him  and  it  was  ascertained  that  be 
had  shot  his  mistress,  he  gave  as  a  reason 
for  killing  her  that  "she  had  too  many  men," 
and  that  be  intended  to  "kill  the  whole 
bunch."  Without  going  Into  the  evidence 
in  detail,  it  may  be  stated  that  the  common- 
wealth's witnesses,  if  they  were  to  be  be- 
lieved, established  a  most  wanton  and  cruel 
murder  without  any  extenuating  facts  or 
circumstances.  In  his  own  behalf  the  de- 
fendant stated  that  his  mistress  was  jealous 
of  bis  wife,  and  had  said  to  him  that  she 
would  kill  him  if  he  ever  spoke  to  bis  wife; 
tliat  he  had  awakened  from  sleep  in  the 
night,  and  found  her  standing  over  him  with 
a  drawn  knife  in  her  hand ;  that,  when  she 
observed  that  be  was  awake,  she  laughed, 
and  be  went  back  to  sleep;  that  at  the  time 
he  went  into  the  restaurant  and  found  her 
seated  at  the  table  as  soon  as  she  saw  him 
she  threw  her  hand  Into  her  bosom  as  If  to 
draw  a  knife;  that  he  knew  she  carried  a 
knife,  and,  b^evlng  his  life  was  in  danger 
at  her  hands,  he  fired  the  fatal  shots.  He 
was  also  permitted  to  read  his  own  affidavit 
as  to  what  two  absent  witnesses  would  say 
if  present  This  evidence  tends  to  corrobo- 
rate his  own.  The  jury  believed  the  witness- 
es for  the  commonwealth,  and  disbelieved 
the  testimony  adduced  in  behalf  of  the  de- 
fendant as  they  had  a  right  to  do;  and  it 
is  not  for  OS  to  disturb  their  verdict  in  so 
far  as  it  is  based  upon  the  testimony. 

The  appellant  Insists  that  the  definition  of 
the  word  "aforethought,"  as  given  in  Instruc- 
tion No.  3,  Is  erroneous.  The  definition  is 
as  follows:  "The  word  'aforethought'  as 
used  in  said  Instruction,  means  a  predeter- 
mination to  kill,  however  recently  formed  in 
the  mind  before  the  killing.  This  definition 
has  been  approved  so  often  that  we  need  not 
stop  to  cite  the  cases."  The  main  conten- 
tion of  the  appellant  for  reversal,  however, 
is  based  upon  the  fact  that  the  court  re- 
fused to  grant  him  a  continuance  when  the 
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nnce  of  the  casfe  for  further  preparation  on 
the  part  of  the  defendant.  When  next  called 
on  the  docket,  the  case  was  continued  upon 
the  motion  of  the  commonwealth.  When 
called  for  the  third  time  for  trial,  It  appears 
that  the  defendant  had  employed  counsel, 
and  the  appointed  counsel  were  permitted  to 
withdraw  from  the  case.  The  employed 
counsel,  T.  N.  Hazellp,  filed  his  own  aflida- 
vlt  that  the  defendant  was  not  ready  for 
trial,  owing  to  the  fact  that  he  had  not  had 
time  to  become  sufficiently  acquainted  with 
defendant's  case  to  undertake  his  defense. 
Without  citing  the  allegations  of  the  affida- 
vit, we  deem  It  sufficient  to  say  that  the  af- 
fiant nowhere  discloses  how  long  he  had  been 
In  charge  of  the  case  before  It  was  finally 
called  for  trial,  and  his  affidavit  was  wholly 
Insufficient  to  authorize  the  court  to  continue 
the  case  for  the  third  time.  The  defendant 
filed  his  own  affidavit  for  a  continuance 
based  upon  the  absence  of  Albert  Bozzer  and 
G.  W.  Davis,  but  the  commonwealth's  attor- 
ney permitted  the  affidavit  to  be  read  as  a 
deposition,  subject  to  exceptions  for  com- 
petency and  relevancy.  Upon  the  trial  the 
court  permitted  all  the  affidavit  that  was 
material  or  competent  to  be  read  as  a  depo- 
sition, and  the  defendant  has  nothing  to 
complain  of  on  this  score. 

Surveying  the  whole  case,  we  think,  with- 
out doubt,  that  the  defendant  had  a  fair  and 
Impartial  trial,  that  no  errors  of  law  were 
committed  to  his  prejudice,  and  that  the 
Jury  were  fully  warranted  by  the  testimony 
In  reaching  the  verdict  of  guilty. 

Judgment  affirmed. 


WRIGHT  V.  BAYLESS  et  al. 

(Court  of  Appeals  of  Kentucky.    May  6,  1909.) 

1.  Bills  and   Notes   (§  520*)  —  Validity — 
Duress— Evidence. 

Evidence  held  sufficient  to  support  a  finding 
that  a  note  secured  by  mortgage  given  to  induce 
defendants  to  withdraw  a  contest  filed  against 
the  will  of  the  father  of  the  parties  had  not 
been  obtained  by  duress. 

[Ed.   Note.— For   other  cases,   see   Bills   and 
Notes,  Dec.  Dig.  §  520.*] 

2.  Bills  and  Notes  (|  92*)— Consideration 
—Contest  op  Will— Withdrawal. 

Where  defendants  had  sufficient  ground  to 
contest  a  will,  so  that  it  could  not  be  said  that 
the  contest  was  not  filed  in  good  faith,  a  note 
executed  by  one  of  the  beneficiaries  to  one  of  the 
contestants  in  consideration  of  her  withdrawing 
the  contest  which  she  did  was  based  on  a  suffi- 
cient consideration. 

[E3d.   Note. — For   other   cases,   see   Bills   and 
Notes,  Dec.  Dig.  §  92.*] 

Appeal     from     Circuit     Court,     Bourbon 
County. 
"Not  to  be  officially  reported." 


for  appellees. 

LASSING,  J.    James  W.  Wright,  Sr.,  died 
testate,  resident  of  Bourbon  county,  Ky.,  on 
the  20th  day  of  February,  1898.     His  will 
was  duly  admitted  to  probate.    He  had  been 
twice  married,  and  left  surviving  him   his 
second  wife  and  three  children  by  her.  and 
three  children  by  the  first  marriage.    By  his 
will  he  gave  to  his  children  by  his  first  wife 
nothing,  but  recited  therein  that  he  had  given 
to  these  children  their  full  share  or  portion 
of  his  estate.     Mrs.   Laura   W.   Bayless,  a 
daughter  by  the  first  marriage,  bad  for  many 
years  prior  to  her  father's  death   been  on 
such  unfriendly  terms  with  his  second  wife 
and  two  of  her  children  that  she  did  not  visit 
at  her  father's  home.     She  was  very  much 
dissatisfied  with  the  will,  in  that  it  made  no 
provision  for  her,  and  she  and  her  husband 
took  an  appeal  from  the  order  of  the  eoanty 
court  probating  her  father's  will,  and  pro- 
ceeded to  contest  same.     Summons  was  is- 
sued upon  the  appeal,  and  served  upon  James 
W.  Wright,  a  son  by  the  last  marriage,  and' 
Isaac  Wright,  a  son  by  the  first  marriage. 
Shortly  after  process  had  been  served  upon 
him,    and  upon   the   same   day,    James   W. 
Wright  met  Mrs.  Bayless,  his  half-sister,  and 
a  proposition  was  made  and  accepted  where- 
by he  obligated  himself  to  give  to  his  sister 
his  note  for  $2,000,  due  and  payable  upon  the 
death  or  termination  of  the  widowhood  of 
his  mother,  and  secured  by  mortgage  lien  up- 
on certain   real  estate,  In  consideration  of 
which  she  ordered  the  suit  contesting  the  va- 
lidity of  the  will  discontinued.    This  was  on 
the  12th  day  of  March,  1898.    Thus  matters 
stood  until  the  1st  day  of  June,  1904,  when 
James  W.  Wright  Instituted  a  suit  in  the 
Bourbon  circuit  court  against  his  half-sister, 
Mrs.  Laura  W.  Bayless,  and  her  husband,  in 
which  he  sought  to  have  set  aside  and  can- 
celed the  said  note  and  mortgage  for  $2,000 
executed  by  him  to  her  on  the  ground  that 
they  were  procured  through  the  fraud  and 
undue  influence  of  his  half-sister  and  her 
husband  over  him,  and  were  without  any  con- 
sideration to  sni)port  them.    To  this  petition 
the  defendants  filed  an  answer  in  three  para- 
graphs, the  first  of  which  is  a  traverse;  the 
second,  a  plea  of  the  statute  of  limitations; 
and  the  third  a  plea  of  estoppel.    A  demurrer 
to  the  second  paragraph  of  the  answer  was 
overruled,  and  a  reply  was  filed.  In  which  the 
plaintiff  stated  that  the  fraud  which  bad 
been  perpetrated  upon  him  was  not  discover- 
ed by  him  until  within  less  than  five  years 
before  the  date  of  the  institution  of  this  suit 
Upon  the  Issues  thus  formed  a  mass  of  tes- 
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It  appears  from  the  testimony  of  appellant 
tbat  he  had  a  high  regard  for  the  business 
capacity  of  his  brother-in-law,  and  was  fond 
of  his  sister,  the  appellee,  and  that  he  visited 
her  perhaps  as  many  as  eight  or  ten  times 
during  the   course  of  a  year.     Considering 
that  they  lived  in  the  same  neighborhood,  and 
were  near  of  kin,  this  degree  of  friendship 
cannot  be  regarded  as  evidencing  that  appel- 
lee or  her  husband  had  or  exercised  a  con- 
trolling, unusual,  or  undue  influence  over  ap- 
pellant. The  record  shows  tbat  Issac  Wright, 
his  half-brother,  lived  with  his  sister,  the  ap- 
pellee, and  It  is  urged  that  these  visits  on  the 
part  of  the  appellant  to  his  sister's  home 
were  for  the  purpose  of  seeing  and  being 
with  bis  half-brother  as  well  as  for  the  pur- 
pose of  seeing  his  sister;   but,  be  tbat  as  it 
may,  it  Is  certainly  no  evidence  of  undue  in- 
fluence on  the  part  of  his  sister  that  she 
should  have  her  brother  visit  her  as  often  as 
the  record  sbows  appellant  did,  and,  In  fact, 
it  would  not  have  excited  suspicion  had  his 
visits  been  much  more  frequent  than  they 
were.    He  is  shown  to  be  a  man  of  average 
Intelligence,    fair   education,   and    as   much 
business  experience  as  one  of  bis  years  would 
be  expected   to  possess.     Further  than  his 
own  testimony,  the  record  falls  to  show  that 
any  influence,  undue  or  otherwise,  was  exert- 
ed over  him  by  either  his  sister,  the  appellee, 
or  her  husband.     It  is  shown,  however,  by 
the  testimony  of  appellant  himself,  that  upon 
the  occasion   of  almost  every   visit   to  her 
borne  she  would  discuss  with  him  the  rela- 
tions which  existed  between  herself  and  her 
father  and  his  family,  and  would  frequently 
state  that  her  father  had  not  done  for  her 
what  she  expected  him  to  do,  and  that,  if  he 
did  not  maice  proper  provision  for  her  in  his 
will,   she   would   contest   same.     When   she 
learned,  after  the  death  of  her  father,  that 
no  provision  had  been  made  for  her  in  the 
will,  and  upon  the  very  day  it  was  first  read 
to  the  family,  she  testifies  that  she  again  told 
appellant  that  she  Intended  to  contest  it,  and 
tbat  appellant  thereupon  said  to  her  if  she 
would  not  do  so  he  would  give  her  $2,000; 
that,  relying  upon  said  promise,  she  permit- 
ted the  will  to  be  probated  without  objection; 
.that  thereafter,  as  her  brother  did  not  com- 
ply with  bis  promise  to  her,  she  instituted  a 
suit  contesting  the  will  by  taking  an  appeal 
from  the  order  of  the  county  court  probating 
same.    Appellant  denies  that  he  made  to  his 
sister  any  proposition  to  pay  her  $2,000  If 
slie  would  not  resist  the  probate  of  the  will, 
but  he  does  admit  that  upon  the  very  day 
tbat  the  appeal  was  taken  he  met  his  sister 
on  the  street  near  the  post  office  In  Paris, 
and  told  her  that,  if  she  would  dismiss  her 
appeal,  he  would  execute  a  note  for  $2,000, 
and  secure  It  by  a  mortgage,  and  immediate- ' 


missed  in  accordance  with  the  agreement 
which  she  had  upon  that  day  made  with  her 
brother.  At  the  time  the  agreement  was 
reached  and  the  mortgage  executed,  summons 
had  been  served  upon  but  two  of  the  defend- 
ants to  the  litigation,  and  the  sheriff  was  di- 
rected by  appellee  Mrs.  Bayless  not  to  serve 
the  summons  upon  the  other  defendants  nam- 
ed therein.  This  fact  is  commented  on  at 
length  by  appellant's  counsel,  but  the  explan- 
ation which  is  offered  concerning  this  con- 
duct on  her  part  is  entirely  reasonable  and 
altogether  natural;  for,  having  adjusted  the 
matter,  It  would  have  been  a  useless  expense 
to  have  permitted  the  sheriff  to  go  ahead  and 
serve  the  remainder  of  the  summonses.  Thus 
matters  stood  for  more  than  six  years,  dur- 
ing which  time  appellant  made  no  complaint 
to  his  sister  or  anyone  else,  so  far  as  the  rec- 
ord discloses,  which  would  Indicate  that  he 
was  dissatisfied  with  the  settlement  and  ad- 
justment which  he  had  made  with  his  sister; 
nor  did  he  claim  to  them  or  to  any  one  that 
he  had  been  overreached,  defrauded,  or  de- 
ceived by  his  sister  or  her  husband.  The  ex- 
ecution of  the  note  and  mortgage  was  the  free 
voluntary  act  of  appellant,  and  the  evidence 
utterly  fails  to  support  his  claim  to  the  con- 
trary. 

This  brings  us  to  the  consideration  of  the 
further  question  as  to  whether  or  not  there 
was  a  consideration  for  Its  execution.  Much 
stress  is  laid  by  counsel  for  appellant  upon 
the  fact  that  the  proof  taken  in  this  case 
failed  to  establish  any  evidence  of  lack  of 
capacity  on  the  part  of  the  testator  to  make 
a  will.  This  is  true,  but  appellee  was  not 
limited  in  prosecuting  her  contest  to  the 
question  of  capacity  alone,  but  it  would  have 
been  her  right  to  show  that,  although  her 
father  had  sufficient  capacity  to  make  a  will, 
yet  he  himself  was  overreached  and  unduly 
Influenced  by  his  wife  or  other  members  of 
his  family  or  the  conduct  of  his  daughter  or 
other  cause  to  make  the  will  in  the  way  and 
manner  in  which  he  did;  and  the  fact  that 
appellee  when  called  upon  to  testify  in  this 
case,  after  a  lapse  of  nearly  seven  years,  was 
unable  to  present  a  state  of  facts  which 
would  warrant  an  intelligent  Jury  in  over- 
throwing the  will,  cannot  be  seriously  taken 
as  evidence  tending  to  show  that  the  contest 
of  her  father's  will  was  not  instituted  in  good 
faith.  Nor  can  the  further  fact  that  others 
of  her  brothers  and  sisters  did  not  Join  with 
her  in  the  proposed  contest  be  accepted  as 
militating  against  her  honesty  of  purpose  in 
Instituting  same.  They  may  all  have  been 
satisfied  with  the  provision  which  their  fa- 
ther made  for  them.  They  may  have  felt 
that,  although  the  division  was  not  equal, 
still,  it  being  their  father's  will,  they  would 
accept  It  without  complaint     Unfortunately 


sons  than  he  had  with  hts  daughters.  He 
had  given  to  his  sons  their  prox>erty  In  fee, 
or  at  least  a  goodly  portion  thereof,  while  he 
bad  given  to  his  daughters  only  a  life  estate. 
Appellee  was  very  much  dissatisfied  -  with 
what  her  father  had  done  for  her;  and  this 
feeling  was,  no  doubt,  intensified  and  aggra- 
vated by  the  fact  that  she  was  not  on  friend- 
ly terms  with  her  stepmother  and  other  mem- 
bers of  her  father's  household.  It  is  but  nat- 
ural that  she  would  attribute  her  father's 
treatment  of  her  and  bis  scant  provision 
made  for  her  as  she  regarded  it  to  the  exer- 
cise of  some  Influence  in  bis  home  which  was 
operating  to  her  detriment.  That  the  con- 
test over  his  will  was  not  trumped  up  for  the 
purpose  of  extorting  money  from  her  half- 
brother,  he  in  his  own  testimony  furnishes 
the  most  conclusive  evidence,  for  he  makes 
it  plain  that  some  time  before  her  father's 
death  she  notified  appellant  that  she  had  not 
received  a  fair  x>ortion  of  his  estate,  and  that, 
if  in  his  will  she  was  not  properly  provided 
for,  she  would  contest  it 

The  inequality  of  division  furnished  to  her, 
if  not  a  meritorious,  certainly  a  sufficient 
ground  to  warrant  the  Institution  of  the  con- 
test. As  soon  as  he  learned  that  the  contest 
had  been  instituted,  and,  in  fact,  as  soon  as 
it  was  talked  about,  appellant  busied  himself 
to  prevent  it,  and,  whether  he  proposed  to 
his  sister  to  pay  her  the  $2,000  as  she  says 
be  did  before  it  was  Instituted,  he  certainly 
took  the  initiative  to  have  the  suit  dismissed 
at  his  earliest  opportunity  after  it  was  com- 
menced. He  no  doubt  recognized  the  fact 
that  his  sister  had  not  been  fairly  treated  by 
their  father  in  the  division  of  his  estate.  She 
was  a  woman  past  middle  life,  and  had  no 
children;  and,  while  her  brothers  could  use 
the  property  received  from  their  father  as 
they  saw  fit.  and  make  such  (lisi)ositlon 
thereof  as  they  desired,  yet  she,  under  the 
terms  of  the  deed  which  he  made  to  her,  was 
limited  merely  to  the  use  of  her  property, 
and  was  denied  the  right  to  make  disposi- 
tion thereof  either  by  will  or  deed.  He  knew 
of  the  estrangement  which  had  existed  be- 
tween her  and  other  members  of  his  father's 
family  for  many  years,  and  whether  he  was 
actuated  In  making  this  settlement  by  a  fear 
that  the  will  might  not  be  upheld,  or  by  a  de- 
sire to  avoid  having  the  breach  In  the  friend- 
ship of  the  family  circle  widened,  or  for  the 
purpose  of  avoiding  and  saving  the  expense 
which  such  a  litigation  must  necessarily  bring 
upon  the  estate,  and  particularly  to  him,  it 
is  immaterial.  Any  one  of  these  grounds 
would  have  furnished  a  good  and  sufficient 
consideration  for  the  contract  which  he  made 
and  entered  into  with  his  sister.    She  had  a 


for  a  promise  If  there  Is  any  benefit  to  tbe 
promisor,  or  any  loss  or  detriment  to  tbe 
promisee.  It  is  not  necessary  that  a  I>enefit 
should  accrue  to  the  person  making  the  prom- 
ise. It  is  sufficient  that  something  valuable 
flows  from  the  person  to  whom  It  is  made, 
or  that  he  suffers  some  prejudice  or  incon- 
venience, and  that  the  promise  Is  tbe  Induce- 
ment to  tbe  transaction,  and.  In  the  matter 
of  a  benefit,  a  mere  expectation  or  hope  or  a 
contingent  benefit  is  sufficient,  as,  for  exam- 
ple, tbe  expectation  of  advantage  or  profit 
from  the  thing  promised.  Indeed,  there  is  a 
consideration  if  the  promisee  In  return  for 
the  promise  does  anything  legal  which  be  is 
not  bound  to  do,  or  refrains  from  doing  any- 
thing which  be  has  a  right  to  do,  whether 
there  is  any  actual  loss  or  detriment  to  him 
or  actual  benefit  to  the  promisor  or  not"  In 
Pugh  V.  Barton,  7  Ky.  Law  Rep.  822,  It  was 
held  that  the  dismissal  of  an  action  to  recov- 
er land  was  a  sufficient  consideration  for  the 
execution  of  a  note.  And  In  Cobb  v.  Cow- 
dery,  40  Vt  25,  94  Am.  Dec.  810,  It  was  held 
that  an  agreement  to  settle  and  arrange  mat- 
ters to  prevent  a  suit  from  being  brought 
against  a  promisor  was  a  sufficient  considera- 
tion to  uphold  a  contract.  Instances  of  cases 
of  this  character  might  be  cited  almost  with- 
out number,  where  the  promise  to  do  or  for- 
bearance from  doing  a  given  act  which  Is  not 
in  itself  Illegal,  or  unauthorized  In  law,  has 
been  held  to  be  a  sufficient  consideration  to 
support  a  contract 

Being  of  opinion  that  the  evidence  In  the 
case  fails  to  support  appellant's  contention 
that  the  note  and  mortgage  were  procured 
through  fraud  or  undue  infiuence,  and  the 
dismissal  of  the  appeal  from  the  order  of  the 
county  court  probating  the  will  being  a  good 
and  sufficient  consideration  for  the  execution 
of  the  note  and  mortgage,  it  is  unnecessary 
to  consider  the  other  questions  raised  upon 
this  appeal. 

The  Judgment  is  affirmed. 


FORD  LUMBER  &  MFG.  CO.  t.  GRIGGS. 

(Court  of  Appeals  of  Kentucky.    May  5,  1909.) 

1.  Logs  akd  Loqoinq  (8  35*)— Unauthorized 
Cutting  of  Timber. 

Where  a  third  person  bought  a  certain  num- 
ber of  trees  of  plaintiff  and  sold  them  to  defend- 
ant, who  hired  the  third  person  and  others  to 
cut  the  trees,  and  they  cut  in  addition  other 
trees  belonRinB  to  plaintiff,  defendant  was  liable 
to  plaintiff  for  the  other  trees  so  cut,  though 
plamtiff  did  not  own  the  land  upon  which  some 
of  them  stood. 

[Ed.    Note. — For  other  cases,   see   Logs  and 
Logging,  Dec.  Dig.  §  35.*] 


•For  other  cuei  tee  ume  topic  and  f  ectioo  NUMBER  In  Dec.  &  Am.  Slgi.  1907  to  date,  ft  Rcportw  Indexes 


about  fli-ou,  a  verdict  tor  $7:^5  was  not  excessire 
in  view  of  the  fact  that  the  jarors  liyed  in  the 
vicinity,  and  probably  knew  the  value  of  timber, 
as  well  as  either  witness. 

[E>3.  Note.— For  other  cases,  see  Logs  and 
liOgsing,  Dec  Dig.  {  85.*] 

Appeal  from  Clrcnlt  CJourt,  Perry  County. 

"Not  to  be  officially  reported." 

Action  by  L.  B.  Griggs  against  the  Ford 
Lumber  &  Manufacturing  Company.  Judg- 
ment for  plaintiff,  and  defendant  appeals. 
Affirmed. 

T.  E.  Moore,  Jr.,  and  Miller  &  Ward,  for 
appellant  F.  J.  Eversole  and  P.  T.  Wheeler, 
for  appellee. 

NUNN,  J.  This  action  was  instituted  by 
appellee  to  recover  $725,  the  alleged  value 
of  145  poplar  trees  which  he  averred  appel- 
lant and  A.  B.  Asher  had  cut  and  hauled 
from  two  surveys  of  land,  and  which  timber 
trees  belonged  to  him.  Upon  the  conclusion 
of  the  testimony  appellee  dismissed  his  peti- 
tion as  to  Asher,  and  the  Jury,  after  being 
properly  instructed,  returned  a  verdict  in 
favor  of  appellee  for  the  sum  claimed.  Ap- 
pellant claims  that  it  is  not  responsible  in 
this  action,  for  the  reason  that  A.  B.  Asher 
and  his  hands  cut  and  hauled  away  the  tim- 
ber, and  that  it  dia  not  trespass  upon  appel- 
lee's land. 

The  testimony  shows  that  Asher  bought  a 
certain  number  of  trees  from  appellee  and 
sold  them  to  appellant,  and  that  it  employed 
Asher  and  a  lot  of  hands  to  cut  the  trees; 
that  they  not  only  cut  the  trees  which  Asher 
purchased  from  appellee,  but  in  addition  cut 
the  145.  Appellant  does  not  deny  having  re- 
ceived these  trees,  and  that  it  has  not  paid 
either  Asher  or  appellee  therefor,  but  makes 
the  contention  that  appellee  did  not  own  the 
land  from  which  88  of  the  trees  were  cut 
It  is  true  that  he  did  not  own  this  land,  but 
the  testimony  shows  that  he  owned  the  trees. 
This  was  proved  by  appellee  as  well  as  by 
the  owner  of  the  land. 

Appellant  also  contends  that  the  verdict 
Is  excessive.  It  was  shown  by  the  testimony 
that  a  large  number  of  the  trees  were  6% 
feet  In  circumference  at  the  stump,  and 
would  make  2  logs,  each  14  feet  in  length. 
Appellant  stated  that  the  trees  were  worth 
$5  apiece.  Asher  stated  that  their  value 
was  about  $2.50.  We  do  not  feel  authorized 
to  disturb  the  verdict'  of  the  jury  on  this 
question.  The  Jury  had  a  right  to  believe 
either  witness  on  this  question,  and,  in  ad- 
dition, the  members  thereof  lived  in  that 
vicinity  and  probably  knew  the  value  of 
timber  as  well  as  either  witness. 

For  these  reasons,  the  judgment  of  the 
lower  court  is  affirmed. 


Oinr  Bonds— Obuqation  of  Contbact. 
A  city  may  tax  its  bonds  in  the  hands  of 
another ;   there  beln^r  no  express  or  implied  prO' 
visions  to  the  contrary,  and  hence  no  impair* 
ment  of  the  obligation  of  contract  of  sale. 

[Ed.  Note.— For  other  cases,  see  Constitution- 
al Law,  Cent  Dig.  {  354 ;  Dec.  Dig.  |  1S7.»] 

Appeal  from  Circuit  Court  Logan  County. 

"To  be  officially  reported." 

Action  between  the  Bank  of  Russellvlile 
and  the  City  of  RussellviUe.  From  an  ad- 
verse judgment  said  bank  appeals.  Af- 
firmed. 


S.    R.    Crewdson,    for    appellant 
Browning,  for  appellee. 


S.    J. 


CLAY,  C.  Appellant  Bank  of  RussellviUe, 
Is  the  owner  and  holder  of  $24,000  worth 
of  boada  issued  by  the  city  of  RussellviUe. 
The  sole  question  Involved  on  this  appeal  is 
whether  or  not  said  bonds  should  be  taken 
into  consideration  In  determining  the  value 
of  appellant's  capital  stock  for  the  puri>ose 
of  taxation.  The  case  arises  on  an  agreed 
statement  of  facts.  The  court  below  gave 
Judgment  In  favor  of  appellee,  city  of  Rus- 
sellviUe. From  that  Judgment  the  Bank  of 
RussellviUe  prosecutes  this  appeal. 

It  is  the  contention  of  appellant:  That 
appellee  is  without  power  to  tax  its  own 
Indebtedness;  that  It  this  could  be  done,  it 
would  impair  the  obligation  of  its  contract 
to  pay  the  debt  and  interest  contracted  to 
be  paid.  This  is  not  a  case  where  the  ordi- 
nance providing  for  the  bond  issue  specially 
exempts  the  bonds  from  municipal  taxation. 
It  will  not  be  necessary  therefore  to  discuss 
that  question.  The  bonds  In  this  case  have 
no  such  provision.  They  are  simply  obliga- 
tions on  the  part  of  the  city  to  pay  certain 
sums,  with  certain  Interest  within  a  speci- 
fied period. 

An  interesting  case  upon  this  subject  is 
that  of  Murray  v.  Charleston,  96  U.  S.  432, 
24  L.  Ed.  760.  In  that  case  the  plaintiff 
was  a  resident  of  Bonn,  Germany,  and  was 
the  owner  of  $35,262.36  of  stock  issued  by 
the  city  of  Charleston.  This  stock  was 
equivalent  to  municipal  bonds.  One-third  of 
the  in.terest  due  the  plaintiff  on  the  1st  days 
of  AiHil,  July,  and  October,  1870,  and  Janu- 
ary and  July,  1871,  having  been  retained  by 
the  city,  he  brought  an  action  to  recover  the 
sums  retained.  The  city  sought  to  Justify 
the  retention  of  the  interest  by  virtue  of 
certain  ordinances  which  it  had  enacted.  By 
these  ordinances  the  city  appraiser  was  di- 
rected to  assess  a  tax  of  two  cents  upon 
the  dollar  of  the  value  of  all  real  and  per- 
sonal property  In  the  city  of  Charleston,  for 
the  purpose  of  meeting  the  expenses  of  the 
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«lty  goYernment  It  was  further  provided 
that  the  taxes  assessed  on  city  stock  should 
be  retained  by  the  city  treasurer  out  of  the 
Interest  thereon  when  the  same  became  due 
and  payable.  The  court  held  that  the  levy 
«nd  collection  of  the  tax  in  the  manner  pro- 
vided by  the  ordinances  of  the  city  of 
Charleston  Impaired  the  obligation  of  its 
contract,  and  gave  judgment  in  favor  of 
plaintiff.  In  discussing  the  question  Involv- 
■ed,  the  court  uses  the  following  language: 
"Is,  then,  property,  which  consists  in  the 
promise  of  a  state,  or  of  a  municipality  of 
a  state,  beyond  the  reach  of  taxation?  We 
do  not  aflSrm  that  it  is.  A  state  may  un- 
doubtedly tax  any  of  Its  creditors  within  its 
jurisdiction  for  the  debt  due  to  him,  and 
regulate  the  amount  of  the  tax  by  the  rate 
of  interest  the  debt  bears.  If  Its  promise  be 
left  unchanged.  A  tax  thus  laid  Impairs  no 
obligation  assumed.  It  leaves  the  contract 
untouched;  but,  until  payment  of  the  debt 
or  Interest  has  been  made,  as  stipulated,  we 
think  no  act  of  state  sovereignty  can  work 
an  exoneration  from  what  has  been  promis- 
ed to  the  creditor,  namely,  payment  to  him, 
without  a  violation  of  the  Constitution.  'The 
true  rule  of  every  case  of  property  founded 
on  contract  with  the  government  Is  this: 
It  must  first  be  reduced  into  possession,  and 
then  it  will  become  subject,  in  common  with 
other  similar  property,  to  the  right  of  the 
government  to  raise  contributions  upon  it. 
It  may  be  said  that  the  government  may 
fulfill  this  principle  by  paying  the  interest 
with  one  hand,  and  taking  back  the  amount 
of  the  tax  with  the  other;  but  to  this  the 
answer  is  that,  to  comply  truly  with  the 
rule,  the  tax  must  be  upon  all  the  money  of 
the  community,  not  upon  the  particular  por- 
tion of  it  which  is  paid  to  the  public  cred- 
itors, and  it  ought  besides  to  be  so  regulat- 
ed as  not  to  include  a  lien  of  the  tax  upon 
the  fund.  The  creditor  should  be  no  other- 
wise acted  upon  than  as  every  other  pos- 
sessor of  money,  and,  consequently,  the  mon- 
ey be  receives  from  the  public  can  then  on- 
ly be  a  fit  subject  of  taxation  when  it  Is 
entirely  separated  [from  the  contract]  and 
thrown  undistinguished  into  the  common 
mass.'    3  Hamilton,  Works,  514  et  seq." 

It  will  be  observed  that  the  facts  of  the 
above  case  differ  from  those  of  the  case  at 
bar.  There  the  owner  of  jthe  l>ond8  was  a 
nonresident,  and  the  ordinance  provided  that 
the  tax  should  be  deducted  from  the  Inter- 
est to  be  paid  by  the  city  of  Charleston,  and 
that  the  owner  should  receive  merely  the 
balance.  Here  the  bonds  are  owned  by  a 
resident  of  the  city  of  RussellviUe,  and  have 
an  actual  situs  in  that  city.  They  are  not 
sought  to  be  taxed  by  any  arrangement  by 
which  the  amount  of  the  tax  is  deducted 
from  the  Interest  agreed  to  be  paid.  The 
bonds  are  sought  to  be  taxed  like  any  other 
property. 

In  the  case  of  People  t.  Home  Insurance 


CO.,  29  Cal.  533,  the  power  of  a  state  to  tax 
Its  own  bonds  was  sustained.  The  bonds, 
issued  by  the  state  and  owned  by  a  foreign 
insurance  company  doing  business  in  tbat 
state,  and  deposited  with  a  banker,  were 
held  to  be  property  within  the  meaning  of 
the  revenue  act  The  court,  in  passing  up- 
on the  question,  said  that  the  state  had  the 
power  to  tax  Its  own  bonds  equally  with 
other  property,  and  that  the  exercise  of  such 
a  power  involved  no  violation  of  the  con- 
tract. 

In  the  case  of  Champaign  County  Bank 
y.  William  Smith,  7  Ohio  St  42,  it  was  held 
that  stocks  or  bonds  of  the  state  of  Ohio, 
which  were  not  expressly  exempted  from 
taxation  either  by  their  own  terms  or  by  the 
provisions  of  the  laws  under  which  they 
were  issued,  were  subject  to  taxation  by  the 
Legislature.  In  discussing  the  question  the 
Supreme  Court  of  that  state  said:  "One 
man  invests  capital  in  state  stocks,  as  a 
source  of  income  and  profit  to  himself. 
From  the  same  motives  of  interest,  other 
capital  is  invested  in  the  bonds  of  a  private 
corporation,  or  the  notes  of  Individuals. 
These  Investments  are  equally  taxed,  as 
property,  as  sources  of  profit  and  income. 
The  consequence  is  that  the  profit  is  dimin- 
ished in  both  cases.  This  is  an  effect  but 
not  the  object  of  the  law  Imposing  the  tax- 
ation. It  contemplates  no  such  purpose.  As 
between  the  parties,  the  contract  is  left  in 
full  force;  but  the  property  Invested,  or  ac- 
quired by  the  contract  is  taxed,  not  by  way 
of  interference  with  the  rights  of  the  par- 
ties, as  borrower  and  lender,  but  for  the 
support  of  government,  and  the  consequent 
protection  and  welfare  of  the  whole  com- 
munity. No  one  doubts  the  power  of  the 
state  to  tax  land  within  its  territorial  lim- 
its, whether  held  by  direct  grant  from  the 
state,  or  by  title  from  a  different  quarter; 
and  If  the  taxation  of  capital  invested  in 
state  bonds  impairs  the  obligation  of  a  con- 
tract which  contains  no  stipulation  for  ex- 
emption, upon  what  principle  shall  the  tax- 
ation of  bank  bills,  or  corporation  bonds,  or 
the  notes  of  individuals,  be  justified?  The 
principle  that,  in  the  absence  of  any  stipu- 
lation to  the  contrary,  a  sovereign  state  pos- 
sesses the  power  of  taxing  all  property  held 
under  it,  and  within  Its  jurisdiction.  Is  fun- 
damental and  essential  to  the  very  being 
of  government  Property  can  only  be  ac- 
quired and  held  subject  to  this  condition, 
and  this  infirmity  of  tenure  furnishes  the 
only  adequate  means  for  its  protection." 

And  In  the  case  of  Phil.  &  WIL  R.  R.  Co. 
V.  Maryland,  10  How.  383,  13  L.  Ed.  461, 
Chief  Justice  Taney  uses  the  following  lan- 
guage: "This  court  on  several  occasions  has 
held  that  the  taxing  power  of  a  state  is  nev- 
er presumed  to  be  relinquished,  unless  the 
intention  to  relinquish  is  declared  in  cle^r 
and  imambiguous  terms." 

There  can  be  no  doubt  that  the  power  of 
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were  property,  ana  ir  neia  ana  owneu  oy  ii 
were,  under  the  charter  of  the  city  of  Rus- 
sellTille  and  of  the  statutes  of  the  state  of 
Kentucky,  subject  to  taxation.  There  Is 
neither  an  express  nor  an  implied  contract 
on  the  part  of  the  city  of  Russellville  to 
surrender  its  power -of  taxation.  The  con- 
tract of  purchase  of  the  bonds  was  made 
subject  to  the  taxing  power.  The  imposi- 
tion and  collection  of  a  tax  upon  the  bonds 
cannot  therefore  impair  the  obligation  of 
the  contract,  which  was  certainly  made  sub- 
ject to  the  right  of  the  city  of  RussellviUe 
to  exercise  the  power  of  taxation. 

For   the   reasons  given  the  Judgment  is 
affirmed. 


BOWLING  V.   BOWLING  et  al. 
(Court  of  Appeals  of  Kentucky.    April  30, 1909.) 
Execution  (5  25C*)— Sale— Rights  of  Ptjb- 

CHASEB — QdIETTNO    TITLE. 

In  a  proceeding  between  a  landowner  and 
the  purchaser  at  execution  sale,  considering  the 
value  of  the  land  and  the  amount  of  the  judg- 
ment to  be  satisfied,  with  the  facts  that  the 
judument  was  one  which  the  purchaser  should 
himsolf  have  paid,  and  that  he  was  attempting 
to  defraud  the  landowner,  who  was  his  aunt. 
held,  that  the  title  to  the  land  should  be  quieted 
in  the  landowner. 

fEd.  Note.— For  other  cases,  see  Execution, 
Dec.  Dig.  t  25G.»] 

Appeal  from  Circuit  CJourt,  Clay  County. 

"Not  to  be  officially  reported." 

Action  by  Alabama  Bowling  against  Nancy 
J.  Bowling,  wherein  M.  P.  Bowling  interven- 
ed. From  a  Judgment  for  plalntifC,  interven- 
er appeals.    AflSrmed. 

D.  K.  Rawlings,  for  appellant.  Greene, 
Van  Winkle  &  Schoolfleld  and  J.  W.  Wright, 
for  appellees. 

LASSING,  J.  In  October,  1897,  J.  S.  Bowl- 
In?  and  his  wife  conveyed  to  their  daughter, 
Alabama  Bowling,  two  small  tracts  of  land. 
She  was  placed  in  possession  following  the 
execution  of  the  deed  and  held  the  land  until 
in  March,  1903,  when  she  sold  same  to  Nancy 
J.  Bowling.  A  part  of  the  consideration  was 
paid  in  cash,  and  purchase-money  notes  were 
executed  for  the  remainder.  No  deed  was  ex- 
ecuted at  the  time,  but  a  bond  for  a  deed 
was  given  Instead;  the  deed  to  be  executed 
upon  the  payment  of  the  remainder  of  the 
purchase  money.  The  notes  matured,  and, 
being  unpaid,  suit  was  Instituted  to  enforce 
their  collection  and  sell  the  land  or  a  sufB- 
clency  thereof  to  satisfy  the  debt. 

Defendant  Nancy  J.  Bowling  answered,  ad- 
mitting the  purchase  and  sale,  the  execution 
of  the  notes  sued  on,  and  the  delivery  of  pos- 
session of  the  land  to  her.    She  pleaded  fur- 
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her  a  good  and  sufficient  tide  to  the  land, 
that  the  land  which  had  been  sold  to  her 
by  Alabama  Bowling  had,  together  with  oth- 
er lands,  been  sold  by  the  master  commis- 
sioner of  the  Clay  circuit  court  under  an  or- 
der of  said  court  to  one  M.  F.  Bowling,  and 
that  a  deed  had  been  executed  to  him  for  his 
said. purchase.  She  asked  that  said  M.  F. 
Bowling  be  made  a  party  to  the  suit  and  re- 
quired to  assert  any  claim  that  he  might  have 
against  said  land,  or  renounce  his  right  to 
do  80.-  Upon  being  brought  before  the  court, 
M.  P.  Bowling  answered  and  made  his  an- 
swer a  counterclaim.  In  this  he  alleged : 
That  in  March,  1807,  J.  S.  Bowling,  his 
grandfather,  who,  at  that  time,  owned  the 
land  in  question,  together  with  other  lands, 
conveyed  these  lands  to  himself  and  his 
brothers  and  sisters  in  consideration  of  love 
and  affection;  the  said  M.  F.  Bowling  and 
those  to  whom  the  land  was  conveyed  being 
the  children  of  John  E.  Bowling,  a  son  of 
J.  S.  Bowling.  That,  after  the  execution  of 
this  deed,  the  First  National  Bank  of  Plne- 
vllle  brought  suit  In  the  Clay  circuit  court 
against  J.  S.  Bowling  and  the  grantees  in 
the  aforesaid  deed,  in  which  It  sought  to  have 
the  same  set  aside  as  fraudulent,  and  the 
land  therein  described  subjected  to  the  pay- 
ment of  a  Judgment  debt  which  It  had  pro- 
cured against  J.  S.  Bowling,  etc.,  upon  which 
there  had  been  an  execution  Issued  and  re- 
turned no  property  found.  All  of  the  de- 
fendants were  duly  summoned,  but  made  no 
answer,  and  In  March,  1898,  Judgment  was 
rendered  adjudging  the  deed  fraudulent,  and 
same  was  canceled.  The  land  was  adjudged 
to  be  In  lien  to  the  bank  for  the  payment  of 
this  Judgment  debt,  and  a  sufficient  amount 
thereof  was  ordered  sold  to  satisfy  same. 
That,  after  the  rendition  of  the  Judgment  di- 
recting the  land  to  be  sold,  he  (M.  P.  Bowl- 
ing) had  paid  various  sums  on  said  Judg- 
ment, amounting  In  the  aggregate  to  about 
$175;  the  last  of  said  payments  being  in  Ju- 
ly, 1900.  That  by  making  these  payments 
a  stay  or  postponement  of  the  sale  had  been 
procured.  That  the  bank  took  no  steps  to 
enforce  a  sale  of  the  land  until  In  March, 
1902,  at  which  time  the  court  ordered  its 
commissioner  to  sell  said  lands,  and  in  June 
following  a  sale  was  made,  whereupon  he 
(M.  P.  Bowling)  became  the  purchaser  of 
all  the  lands  described  in  the  deed  of  March. 
1897,  for  the  balance  of  the  money  due  said 
bank,  to  wit,  $180,  Interest,  and  some  costs. 
The  sale  was  in  due  time  reported  and  con- 
firmed, and  in  June,  1903,  a  deed  was  order- 
ed and  made  to  him.  That  he  had  been  in 
the  possession  of  all  of  said  lands  except 
the  two  small  tracts  described  In  the  plead- 
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J.  s.  Bowling,  baa  conveyed  to  ms  aunt,  Ala- 
bama Bowling,  the  said  two  tracts  of  land 
set  out  In  ber  petition.  He  stated  that  there 
was  no  consideration  for  said  conveyance, 
and  that  same  was  made  for  the  purpose  of 
defeating  the  bank  In  the  collection  of  its 
debt,  and  that  In  this  way  and  manner  the 
said  Alabama  Bowling  became  possessed  of 
the  land  described  In  her  pleading.  He  pray- 
ed for  a  writ  of  possession,  and  a  decree  ad- 
judging tilm  to  be  the  owner  of  the  lands  de- 
scribed In  the  petition,  under  bis  commis- 
sioner's deed. 

To  this  answer  and  counterclaim  the  plain- 
tiff filed  a  reply,  In  which  she  admitted  the 
execution  of  the  deed  by  her  father  in  Marcli, 
1897,  but  denied  that  It  was  made  for  the 
object  and  purpose  of  defeating  the  bank, 
denied  that  the  defendant  M.  F.  Bowling  was 
entitled  to  said  land  or  the  possession  there- 
of, and  alleged:  That  the  order  of  sale  en- 
tered at  the  March  term,  1902,  of  the  Clay 
circuit  court  was  procured  by  M.  r.  Bowl- 
ing through  fraud  upon  the  rights  of  her- 
self and  ills  brothers  and  sisters;  that  the 
debt  for  which  the  Judgment  was  rendered 
in  March,  1898,  was  the  debt  of  John  E. 
Bowling,  tlie  father  of  said  M.  F.  Bowling; 
that  said  J.  S.  Bowling  was  in  fact  merely 
the  surety  for  him;  that  these  facts  were 
well  known  to  M.  F.  Bowling,  and  after  the 
judgment  bad  been  rendered  he  and  his  fa- 
ther undertook  to  satisfy  same,  and  did, 
from  time  to  time,  pay  the  sums  of  money  set 
up  by  said  defendant  in  his  answer  and 
counterclaim;  that  M.  F.  Bowling  pretend- 
ed to  pay  said  money  In  his  own  name,  but 
that  In  fact  his  father  furnished  the  money, 
and  had  the  payments  made  in  the  name  of 
his  son  for  the  purpose  of  covering  up  his 
property,  defrauding  others  of  his  creditors ; 
that  the  defendant  M.  F.  Bowling  was  at 
that  time  and  still  Is  an  unmarried  man  and 
lived  with  his  father;  that  in  March,  1902, 
in  order  to  perpetrate  a  fraud  upon  her,  the 
said  M.  F.  Bowling  procured  and  Induced 
the  bank  to  take  the  supplemental  judgment 
and  have  the  lands  sold  in  satisfaction  there- 
of In  order  that  he  might  purchase  same. 
She  further  pleaded:  That  in  March,  1897, 
her  father,  who  owned  some  1,200  or  1,500 
acres  of  land,  undertook  to  make  a  partial 
allotment  and  division  of  same  among  bis 
children,  and  that,  his  son  John  E.  Bowling 
being  heavily  In  debt,  ber  father  conveyed 
the  jMrtion  to  which  the  said  John  E.  Bowl- 
ing would  be  entitled  to  his  children.  That 
thereafter,  and  without  any  purpose  to  defeat 
the  bank  In  the  collection  of  its  debt,  which 
only  amounted  to  $224,  he  and  his  children 
became  dissatisfied  with  the  division  be  tiad 
made,  and  be  selected  two  housekeepers  and 


lands,  and  in  this  said  division  tney  set  apart 
to  the  children  of  John  E.  Bowling,  one  of 
whom  was  the  defendant  M.  F.  Bowling,  all 
of  the  land  which  her  father  had  described 
in  the  deed  of  March,  1897,  except  the  tw» 
small  tracts  which  were  set  apart  to   this 
plaintiff,  Alabama  Bowling,   and  which   are 
the  subject-matter  of  this  litigation.     That 
In  this  division  the  defendant  M.  F.  Bowling 
and  his  father  not  only  acquiesced,  bat  ac- 
tively assisted.    They  knew  that  J.  S.  Bow- 
ling and  his  wife  conveyed  these  two  tracts 
of  land  to  Alabama  Bowling  In  October,  1897, 
and  some  time  during  the  spring  following 
a  deed  was  made  to  defendant  M.  F.  Bowling 
and  his  brothers  and  sisters  conveying  to 
them  the  lands  which  the  said  commissioners 
had  found  to  be  their  equitable  share.    That 
the  said  M.  F.  Bowling  never  made  any  claim 
whatever  to  the  lands  described  in  the  i)etl- 
tion,  or  asserted  any  right  thereto  until  aft- 
er he  was  made  a  party  to  this  litigation, 
but  had,  all  the  time,  recognized  the  same  as 
the  property  of  his  aunt,  the  plaintiff,   and 
during  a  part  of  the  time  both  he  and  his  fa- 
ther had  rented  a  portion  of  the  land  and 
paid  rent  to  plaintiff.    That  neither  plaintiff 
nor  her  father  paid  any  attention  to  the  bank 
suit  for  the  reason  that  they  each  regarded 
it  as  a  debt  which  was  properly  chargeable 
to  the  Interest  in  the  estate  of  their  father, 
which  the  children  of  John  E.  Bowling  re- 
ceived from  their  grandfather.    That  the  land 
which  was  sold  In  satisfaction  of  the  |1S0 
bank  debt  was  In  fact  worth  more  than  $1.- 
600.    And  that  the  defendant  M.  F.  Bowling, 
with  full  knowledge  of  plaintiff's  title  and 
possession,  and  his  acquiescence  In  the  trans- 
actions under  which  she   became  possessed 
thereof,  had  procured  the  sale  of  the  lands 
In  the  way  and  manner  In  which  be  did,  for 
the  fraudulent  purpose  of  procuring  her  land. 
She  asked  that  his  claim  to  so  much  there- 
of as  was  covered  by  the  deed  from  her  fa- 
ther to  her  be  rejected. 

The  affirmative  matter  in  this  reply  was 
traversed  In  a  rejoinder.  On  the  Issues  thus 
made  proof  was  taken,  and  on  final  subiuls- 
sion  the  chancellor  found  In  favor  of  the 
plaintiff,  Alabama  Bowling,  and  dismissed  the 
counterclaim  of  the  defendant  M.  F.  Bowl- 
ing, from  which  ruling  and  judgment  he  pros- 
ecutes this  appeal. 

It  is  admitted  that  all  of  the  land  referred 
to  In  this  litigation  belonged,  in  March,  189', 
to  J.  S.  Bowling,  that  there  was  no  consid- 
eration save  love  and  affection  for  any  of  tbe 
conveyances  which  he  made  to  Ms  children 
and  grandchildren,  that  he  desired  to  divide 
his  land  among  his  children  and  grandcbll- 
dren  during  bis  lifetime,  and  that  such  divi- 
sion should  be  equal.    One  of  his  sons,  John 


As  evidenced  by  the  pleadings,  the  first  divi- 
sion was  made  In  March,  1897.  At  that  time 
the  deed  which  was  made  to  M.  F.  Bowling 
and  hia  brothers  and  sisters  contained  two 
tracts  of  land,  and  Included  within  which 
were  the  parcels  In  controversy  In  this  liti- 
gation. In  October  following,  for  some  rea- 
son not  altogether  clear,  the  land  was  divided 
again,  and  this  time,  before  the  deiHls  of  con- 
veyance were  made,  J.  S.  Bowling  caused  his 
lands  to  be  surveyed  and  divided  by  commis- 
sioners especially  selected  and  sworn  for  that 
purpose.  Each  of  his  children  accepted  the 
IwrtloDS  allotted  to  them,  and  were  placed 
In  possession  thereof,  and  likewise  the  cbil- 
'dren  of  John  E.  Bowling  were  placed  in  pos- 
fiesslon  of  the  portion  set  apart  to  them.  In 
this  allotment  they  were  given  the  fee,  while 
their  father,  John  E.  Bowling,  was  given  a 
life  estate ;  the  deed  to  them  being  executed 
and  delivered  in  April,  1898,  after  the  Judg- 
ment setting  aside  the  deed  of  March,  1897, 
had  been  entered,  and  in  this  deed  of  April, 
1898,  the  two  small  parcels  Involved  in  this 
litigation,  and  which  had  been  included  in 
'  the  deed  of  Marcb,  1897,  were  excluded.  Ap- 
pellant and  his  father  were  fully  advised  con- 
cerning this  partition  and  allotment,  and 
knew  that  appellee  Alabama  Bowling  had 
been  placed  in  possession  of  the  two  small 
tracts  so  allotted  to  her.  They  recognized  her 
ownership  and  possession  thereof  from  the 
•date  of  the  conveyance  in  the  fall  of  1897, 
until  after  the  Institution  of  this  suit  in  Jan- 
uary, 1905. 

After  the  default  judgment  had  been  taken 
by  the  bank  In  this  suit,  in  which  it  sought 
to  set  aside  the  deed  executed  In  March,  1897, 
no  further  steps  were  taken  by  the  bank  to 
enforce  this  Judgment  until  in  1902,  during 
which  time  the  debt  had  been  reduced  un- 
til there  remained  unpaid  on  same  $180. 
These  payments  had  all  been  made  by  M.  F. 
Bowling,  with  the  exception  of  one,  which 
was  made  by  John  E.  Bowling,  In  his  name, 
but  John  B.  Bowling  had  been  quite  active 
■during  this  time  in  securing  a  stay  of  pro- 
ceedings on  the  part  of  the  bank.  He  and 
his  son  M.  F.  Bowling  were  living  together, 
and  at  one  time  they  had  procured  the  as- 
sistance of  J.  S.  Bowling  in  getting  further 
time  from  the  bank,  even  going  so  far  as  to 
induce  him  to  pledge  to  the  bank  a  collater- 
al note  for  the  purpose  of  securing  said  debt, 
and  preventing  a  sale  of  the  land  In  satis- 
faction of  the  Judgment,  and  it  is  evident, 
from 'the  conduct  of  John  E.  Bowling,  and 
M.  F.  Bowling  as  well,  that  it  was  imder- 
•tood  and  agreed,  at  the  time  the  deed  from 
J.  8.  Bowling  to  the  children  of  John  E.  Bowl- 
ing was  delivered  and  accepted  in  the  spring 
-of  1898,  that  this  balance  of  the  bank  debt 
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nowhere  denied. 

In  1902  appellant,  M.  F.  Bowling,  for  1 
alleged  purpose  of  securing  himself  in  1 
money  which  he  had  theretofore  paid  on  tl 
debt,  induced  the  bank  to  have  Its  Judgmc 
executed,  and  the  land  which  had  been  s 
Judged  in  lien  to  It  to  satisfy  this  Judgme 
sold.     This  the  bank  proceeded  to  do.    T 
land  was  appraised  at  $400.   The  proof  sho) 
that  it  was  worth  anywhere  from  $1,500 
$2,000.    The  plaintiff  was  not  a  party  to  tb 
suit,  either  as  originally  brought  or  befo 
the  supplemental  Judgment  was  entered.    N< 
ther  she  nor  her  father  paid  any  attentlc 
to  the  proceeding  of  the  bank,  for  they  ea< 
understood  that  was  an  obligation  which 
was  the  duty  and  right  of  appellant  and  h: 
brothers  and  sisters  to  satisfy;   and  this  : 
especially  true  of  plaintiff,  Alabama  Bowlln; 
for  the  reason  that  she  knew  that  her  nepl 
ew,  'M.  F.  Bowling,  had  all  along  recognize 
her  claim  and  right  to  the  tract  of  land  a 
which  she  was  in  possession,  and  It  never  o< 
curred  to  her  that  the  appellant  was  attempl 
Ing  to  disturb  her  title  or  possession.    Witl 
plaintiff  and  her  father  lulled  into  quiet  ant 
inaction,  he  proceeded  to  have  the  decree  o 
court  enforced,  and  the  land  sold.     He  be 
came  the  purchaser  thereof  for  a  mere  pit 
tance  without  advising  either  his  grandfatbei 
or  his  aunt,  the  plaintiff,  that  he  was  desir 
ing  or  attempting  to  disturb  her  possession. 
and.  In  fact,  the  whole  proceeding  was  car- 
ried along  on  his  part  under  the  guise  of  se- 
curing him  in  the  moneys  which  he  had  there- 
tofore paid.    He  was  not  acting  in  good  faith 
in  thus   attempting   to  purchase  his   aunt's 
property,  as  is  further  evidenced  by  the  fact 
that,  after  having  made  his  said  purchase, 
he  possessed  himself  of  all  the  lands  covered 
thereby  save  and  except  the  two  tracts  which 
had    been   conveyed    to   her  by   her   father. 
Now,  had  be  been  acting  In  good  faith,  when 
the  deed  was  made  to  him  by  the  commis- 
sioner, he  would  have  taken  his  writ  of  pos- 
session and  attempted  to  enforce  his-  right ; 
but,  on  the  contrary,  he  takes  his  deed,  but 
makes  no  effort  whatever  to  secure  posses- 
sion of  this  property  until  after  the  lapse  of 
two  years,  and  he  is  brought  into  court  and 
called  upon  to  show  cause  why  bis  claim 
thereto  should  not  be  rejected. 

The  rule  that  a  purchaser  at  a  Judicial 
sale,  when  the  sale  has  been  confirmed  and 
the  deed  made,  takes  by  virtue  of  his  pur- 
chase all  the  rights  of  the  parties  to  tbe  land 
conveyed  to  him,  has  no  application  to  a 
case  like  that  under  consideration,  for,  while 
it  is  true  that  appellee  acquired  title  to  the 
property  from  her  father,  who  was  a  party 
to  the  bank  suit  under  which  the  land  in  ques- 
tion was  sold.  It  la  also  true  that  appellant 


oeiore  ana  alter  tue  oraer  oi  saie  was  en- 
tered, and  before  and  after  he  became  the 
purchaser  at  the  commissioner's  sale,  and  he 
knew  that  bis  aunt,  the  plaintiff,  was  not  a 
party  to  that  litigation,  and  he  therefore  la 
In  no  position  to  claim  that  the  decree  and 
deed  conveyed  to  him  the  property  of  plain- 
tiff, and  that  her  claim  and  title  thereto 
was  void.  If  appellant  bad  been  attempting 
to  perpetrate  no  fraud  upon  his  aunt,  the 
plaintiff,  after  he  purchased  the  same,  and 
with  a  knowledge  that  she  was  In  possession 
of  same,  and  claiming  it  under  a  deed,  he 
would  have  filed  exceptions  to  the  report  of 
sale  after  he  became  the  purchaser,  and  had 
the  question  of  her  right  and  title  decided 
by  the  court;  but,  as  be  failed  to  do  so,  he 
is  not  now  in  a  position  to  complain  because 
he  was  not  put  in  possession  of  her  land.  He 
was  not  misled  by  the  plaintiff  or  any  one 
else  at  the  time  he  bought  it  at  the  commis- 
sioner's sale.  No  fraud  was  perpetrated  up- 
on him,  but,  on  the  contrary,  he,  himself, 
was  attempting  to  perpetrate  a  fraud  upon 
his  aunt,  the  plaintiff.  In  procuring  the  sale 
In  the  way  and  manner  in  which  he  did,  and 
later,  in  receiving  from  the  commissioner  a 
deed  for  plaintltTs  land,  and  then  concealing 
from  her  the  fact  that  he  had  done  so  until 
compelled,  under  process  of  court,  to  disclose 
the  fact 

The  chancellor.  In  adjudging  that  appel- 
lant bad  no  right  or  claim  to  the  two  tracts 
of  land  described  in  the  petition,  reached 
a  just,  equitable,  and  proper  conclusion,  and 
the  judgment  Is  therefore  affirmed. 


LOUISVILLE  ft  N.  R.  CO.  t.   SUMMERS. 
(Court  of  Appeals  of  Kentucky.    May  5,  1909.) 

1.  Carrteks  (J  276*')— Carriage  of  Passrn- 
OER8— Direction  op  Passenger  to  Wrong 
Train  —  Actions  —  Aduisbibiutt  of  Evi- 
dence. 

In  an  action  by  a  passenger  for  damages 
from  being  directed  to  a  train  which  did  not 
stop  at  her  destination,  instead  of  the  proper 
one,  which  followed  a  few  minutes  later,  testi- 
mony that  her  son  had  been  directed  to  meet 
her  on  arrival  of  the  train  which  did  not  stop, 
and  that  he  did  bo,  and,  not  finding  her,  re- 
turned home  80  that  she  was  compelled  to  walk, 
was  improperly  admitted  on  the  question  of 
damages,  smce.  If  she  bad  been  directed  to  the 
proper  train,  her  son  would  still  not  have  met 
her. 

[Ed.   Kote. — For   other   cases,    see   Carriers, 
Dec.  Dig.  i  276.*] 

2.  Carriers  (f  882*)— Carriage  of  Passen- 
gers—Ejection OF  Passenger— Acnow  for 
Damages — Punitivi  Damages. 

Punitive  damages  were  not  recoverable 
where  the  ejected  passenger,  after  stating  that 
the  agent  was  insulting,   testified   only  that  he 


Cent.  Dig.  {  1489;    Dec.  Dig.  {  382.*] 

Appeal  from  Circuit  Court,  Bullitt  County. 

"To  be  officially  reported." 

Action  by  Susan  Summers  against  the 
Louisville  &  Nashville  Railroad  Company. 
Judgment  for  plaintiff,  and  defendant  ap- 
peals.   Reversed  and  remanded. 

Charles  Carroll  and  Benjamin  D.  Warfleld, 
for  appellant  Nat.  W.  Halstead  and  Ben. 
Chapeze,  for  appellee. 

CLAT,  C.  Appellee,  Susan  Summers,  a 
lady  65  years  of  age,  on  Sunday,  April  2S. 
1907,  purchased  of  appellant's  ticket  agent 
at  Union  Station  in  Louisville,  Ky.,  a  tick- 
et over  its  line  of  railroad  to  Gap-ln-Knob, 
a  station  on  appellant's  railroad  In  Bullitt 
county,  Ky.,  about  17  miles  from  Louisville. 
After  purchasing  the  ticket  she  went  in  com- 
pany with  her  brother  to  the  gate  through 
which  passengers  go  In  leaving  the  station 
to  board  trains.  She  presented  her  ticket  to 
the  gatekeeper,  and  claims  that  be  told  her 
to  take  the  Bardstown  &  Springfield  Accom- 
modation train,  which  was  known  as  train 
No.  91.  In  obedience  to  the  direction  of 
the  gatekeeper,  she,  in  company  with  her 
brother,  approached  train  No.  91  for  the 
purpose  of  boarding  It  and  the  brakeman 
stationed  at  the  door  of  the  car  looked  at 
her  ticket  and  directed  her  to  take  that 
train.  From  this  time  on  the  evidence  is 
conflicting. 

According  to  appellee,  the  conductor  In 
charge  of  the  train,  shortly  after  it  left  Un- 
ion Station,  came  to  her,  and  she  presented 
her  ticket  He  took  It  looked  at  It  and  said, 
"Oap-in-Knob."  He  then  punched  the  ticket 
and  went  on  collecting  fares  or  tickets  from 
other  passengers.  Some  time  before  reach- 
ing the  station  on  appellant's  line  known 
as  "South  LouiSTille,"  which  is  distant  about 
three  miles  from  Union  Station,  the  con- 
ductor returned  and  told  appellee  that  she 
would  have  to  take  her  ticket  back,  that 
he  would  not  stop  at  Gap-In-Knob,  and  that 
she  would  have  to  get  off  at  South  Louis- 
ville. She  refused  to  accept  the  ticket  and 
be  then  told  her  she  would  have  to  get  off 
the  train.  As  the  train  approached  South 
Louisville,  he  picked  up  her  suit  case  and 
said:  "Come  on.  Yon  have  got  to  get  off." 
As  she  got  off,  the  conductor  directed  the 
agent  to  take  charge  of  her  and  flag  some 
train  and  instruct  the  conductor  thereof  to 
put  her  off  at  Gap-in-Knob.  The  depot  was 
locked  or  fastened,  and  she  was  compelled 
to  remain  standing  on  the  platform  about 
an  hour  until  the  arrival  of  the  train  upon 
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from  wbicb  sbe  was  ejected.  He  was  tbere 
to  meet  her,  but,  finding  tbat  she  was  not 
on  the  train,  returned  home.  When  appel- 
lee reached  Gap-ln-Knob,  she  was  compel- 
led to  walk  over  rough  and  muddy  roads 
and  to  carry  a  suit  case  weighing  from  40 
to  50  pounds  to  her  home,  a  distance  of 
about  a  half  mile.  Owing  to  her  excitement 
and  mortification  in  being  ejected  from  the 
train  and  being  compelled  to  remain  at  South 
Louisville,  and  having  to  walk  a  distance  of 
a  half  mile  In  the  dark  and  carry  a  heavy 
valise,  she  was  made  sick  and  suffered  a 
great  deal  for  two  or  three  weeks  there- 
after. 

The  testimony  for  appellant  was  to  the 
effect  that  train  No.  91,  a  Bardstown  Sc 
Springfield  train,  and  the  one  which  appel- 
lee boarded,  left  for  Bardstown  at  6  p.  m. 
Train  No.  95  left  for  Bowling  Green  at  6:10 
p.  m.,  and  train  No.  93  left  for  Greensbui-g 
at  6:30  p.  m.  All  of  these  trains  ran  over 
appellant's  main  stem  from  Louisville  to 
points  beyond  Gap-ln-Knob.  Train  No.  91 
left  the  main  line  for  the  Bardstown  & 
Springfield  branch  at  Bardstown  Junction. 
Train  No.  93  left  the  main  line  at  Lebanon 
Junction  foe  Greensburg  via  I^ebanon.  Train 
No.  95,  which  ran  to  Bowling  Green,  ran 
the  entire  distance  on  the  main  line.  These 
trains  were  all  in  the  train  shed  at  Union 
Station,  Louisville,  loading  passengers  at  the 
time  appellee  passed  through  the  gate  and 
boarded  Springfield  train  No.  91.  On  Sun- 
days the  Springfield  train  No.  91  did  not 
stop  at  any  point  between  Louisville  and 
Bardstown  Junction  to  let  off  passengers, 
and  train  No.  96,  the  Bowling  Green  train, 
did  not  stop  at  any  point  between  Louisville 
and  Lebanon  Junction  to  let  off  passengers. 
Train  No.  93,  the  Greensburg  train,  made  all 
of  the  stops  that  were  required  to  be  made 
between  Louisville  and  Lebanon  Junction. 
Instead  of  taking  train  No.  91,  appellee 
should  have  taken  train  No.  93.  Appellant's 
conductor  testified:  That,  as  he  was  walk- 
ing through  the  train  on  leaving  Union  Sta- 
tion, he  found  appellee  about  the  middle  of 
the  ladles'  car  sitting  on  the  west  side  o£ 
the  coach.  Sbe  presented  a  ticket  for  Gap- 
ln-Knob.  He  told  her:  That  they  did  not 
stop  at  Gap-in-Knob  on  that  run;  that  it 
was  a  bad  place  to  stop,  a  bad  place  to 
flag  from;  that  if  anything  happened  they 
couldn't  get  around  tbat  curve;  that  No.  93 
made  all  the  stops  and  followed  No.  91  out 
of  Louisville  in  30  minutes;  tbat  she  would 
have  to  get  off  in  South  Louisville  and  catch 
No.  93  out.  He  then  passed  on  through  the 
car,  took  up  the  rest  of  the  tickets,  then 
came  back  to  where  Mrs.  Summers  was, 
and  explained  to  her  the  reason  that  they 


running  into  them  from  the  tear.  He  fur- 
ther testified:  That  he  was  not  rude  or  in- 
sulting or  boisterous  in  any  way  towards 
Mrs.  Summers;  that  be  knew  her  and  all 
of  her  family. 

Upon  the  conclusion  of  the  evidence  the 
case  was  submitted  to  the  Jury,  which  re- 
turned a  verdict  In  appellee's  favor  for  $1,- 
000.  From  the  Judgment  based  thereon,  the 
Louisville  &  Nashville  Railroad  Company 
prosecutes  this  appeal. 

It  is  first  Insisted:  That  the  court  erred 
In  permitting  appellee  and  her  son  to  tes- 
tify to  the  fact  that  he  had  been  directed  to 
meet  appellee  on  the  arrival  of  the  Bards- 
town &  Springfield  train,  and  to  the  fur- 
ther fact  that  appellee's  son,  after  he  had 
gone  to  that  train  and  found  she  was  not 
a  passenger  thereon,  left  the  station,  and 
upon  her  arrival  she  was  compelled  to  walk 
to  her  home  and  carry  a  valise;  that  the 
court  also  erred  in  instructing  the  jury  to 
consider  these  facts  in  determining  the 
amount  of  damages  to  be  awarded.  Our 
conclusion  is  tbat  appellant's  contention  is 
correct  in  both  respects.  The  Bardstown  & 
Springfield  branch  train  did  not  stop  at  Oap- 
In-Knob  on  Sundays.  If  appellee  and  her 
son  supposed  it  did,  it  was  their  mistake. 
The  fact  that  her  son  failed  to  meet  her, 
and  she  was  therefore  compelled  to  carry 
her  valise  to  her  home,  was  not  due  to  any 
negligence  on  the  part  of  appellant's  serv- 
ants in  directing  her  to  take  the  Bardstown 
&  Springfield  branch  train,  or  in  ejecting 
her  from  the  train.  If  she  had  been  direct- 
ed to  take  the  proper  train.  No.  93,  be  still 
would  not  have  met  her.  Under  the  circum- 
stances, then,  it  was  error  to  admit  such 
evidence  and  to  predicate  any  right  of  re- 
covery thereon. 

It  is  next  insisted  that  the  court  erred  In 
permitting  appellee  to  testify  that  the  con- 
ductor. In  a  rough,  rude,  and  insulting  man- 
ner, told  her  to  get  off.  The  argument  is 
made  that  such  testimony  is  only  an  ex- 
pression of  opinion  on  the  part  of  the  wit- 
ness; whereas,  she  should  have  simply  tes- 
tified to  the  facts  and  let  the  Jury  conclude 
therefrom  whether  or  not  the  conductor's 
manner  was  rough,  rude,  or  insulting.  In 
the  same  connection  it  Is  contended  that  the 
facts  of  the  case  did  not  Justify  an  instruc- 
tion authorizing  punitive  damages.  For  the 
purpose  of  determining  these  questions,  we 
give  below  the  exact  language  of  the  wit- 
ness: "Q.  After  the  train  had  pulled  out, 
shortly  thereafter,  while  you  were  in  Louis- 
ville, did  the  conductor,  Ike  Wright,  come 
aroTind?  A.  He  came  around  as  usual  to 
collect  the  tickets.  Q.  Now,  then,  what  oc- 
curred first  between  you  and  the  conductor? 
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■car.  Q.  NOW,  arter  tnat,  aid  tie  come  oacK 
;to  you  before  you  reached  South  LioulsvlUe? 
A.  Yes,  bIt;  he  came  to  me  and  says;  'Here 
•take  your  ticket,  I  will  not  stop  and  put  you 
«ff  at  Gap-ln-Knob.'  I  said:  'What  are  you 
going  to  do  with  me?*  He  says:  'I  will  put 
^ou  off  at  South  Louisville.'  I  says:  'I  won't 
take  the  ticket  back.  You've  punched  the 
ticket,  and  I  bought  It  for  Gap-ln-Knob,  and 
I  won't  take  It  back.'  Then  he,  In  a  rough, 
rude,  Insulting  manner,  told  me,  said,  'You 
get  off  of  here.'  Q.  Then  what  occurred 
Ihere?  A.  We  came  nearer  and  nearer  the 
■depot  He  picked  up  my  baggage,  and  be 
says:  'Come  on.  You've  got  to  get  off.'  He 
was  mad.  I  didn't  take  the  ticket  back,  I 
-think,  was  the  reason." 

While  we  -think  It  was  proper  to  permit 
the  witness  to  testify  that  the  conductor's 
manner  was  rude  or  Insulting,  yet  we  are 
also  of  the  opinion  that,  where  the  facts  to 
which  the  witness  testifies  do  not  show  that 
die  was  insulting  in  words,  manner,  or  tone, 
.a  punitive  damage  instruction  should  not  be 
given.  We  have  carefully  examined  a  num- 
ber of  cases  wherein  this  court  approved  of 
.a  punitive  damage  instruction,  and  in  every 
one  of  them  facts  were  testified  to  show- 
ing that  the  railroad  company's  agents  were 
rude  or  insulting.  Thus  in  the  case  of  Louis- 
ville &  Nashville  R.  B.  Oo.  v.  Ballard,  88 
Ky.  159,  10  S.  W.  429,  2  L.  R.  A.  694,  the 
-conductor  told  the  plaintiff,  who  was  a  wo- 
man, that,  If  she  would  not  go  on,  she  would 
■have  to  get  off  the  train  and  walk  back. 
He  waived  his  hand  towards  the  door,  and 
she  went  carrying  a  bundle  and  valise.  He 
-followed  her  to  the  door  and  stood  on  the 
platform  without  offering  to  assist  her.  The 
brakeman,  who  was  on  hand,  offered  her 
-no  assistance,  but  seemed  to  enjoy  the  sit- 
uation. As  she  stepped  on  the  ground  from 
the  coach,  the  brakeman  grinned  at  her  with 
a  broad  grin.  Both  he  and  the  conductor 
seemed  to  enjoy  her  discomfiture.  Other 
Jacts  were  testified  to  showing  the  conduct- 
-or's  tone  of  voice  and  manner  towards  her 
were  insulting.  In  the  case  of  Memphis  & 
Cincinnati  Packet  Co.  v.  Nagel,  97  Ky.  9, 
29  S.  W.  743,  the  plaintiff,  accompanied  by 
another  yoong  lady,  took  passage  for  New 
Albany,  Ind.,  on  defendant's  steamboat. 
When  the  lx)at  approached  New  Albany,  the 
porter  came  to  her  and  asked  her  for  her 
check,  and  told  her  to  get  her  trunk  ready 
to  get  off.  She  got  ready,  and  on  coming 
■out  of  her  stateroom  found  that  the  boat 
was  opposite  the  New  Albany  landing  and 
was  making  no  effort  to  land  there.  She 
went  to  the  front  of  the  boat  and  told  the 
captain  that  she  wanted  to  land  at  New 
Albany.    His  answer  was,  "I  thought  you 


IS."     xne  piamtur  tnen  saia  to  tne  cio'k. 
"You  know  I  wanted  to  get  off  at  New  Al- 
bany," and  he  replied,  "I  never  dispute  a 
lady's  word."    There  were  other  facts  show- 
ing that  the  captain  spoke  roughly  to  ber. 
The  language  of  the  clerk  was  an  intimation 
that  the  plaintiff  was  not  telling  the  truth, 
althou^,  as  a  matter  of  fact,  she  was.    In 
the  case  of  Illinois  Central  B.  B.   Co.  v. 
Wlnslow,  119  Ky.  877,  84  S.  W.   1175,  the 
facts  testified  to  showed  that  the  brakeman 
abused  the  plaintiff,  who  was  a  passenger 
in  a  caboose  attached  to  a.  freight  train,  and 
threatened  to  "knock  a  lung  out  of  him." 
In  the  case  of  Louisville  &  Nashville  R.  B. 
Co.  V.  Fowler,  123  Ky.  450,  96  S.  W.  56S, 
and  107  S.  W.  703,  there  was  testimony  that 
the  conductor's  tone  of  voice  was  harsh  and 
his  manner  abrupt,  and  'that  he  took  hold 
of  plaintiff's  arm,  roughly  pulled  her  from 
her  seat,  and  ejected  her  from  the  train,  be- 
cause she  did  not  produce  ber  ticket  or  ten- 
der her  fare.    Others  present,  however,  did 
volunteer  to  pay  her  fare.     On  the   other 
hand,  this  court,  in  the  case  of  Southern 
Ballway  In  Kentucky  v.  Hawkins,  121  Ky. 
415,  89  S.  W.  258,  held  that  a  puniUve  dam- 
age instruction   should  not  have  been  giv- 
en.   In  that  ^ase  the  party  who  was  eject- 
ed from  the  train  and  brought  the  action 
testified  aa  follows:     "The  conductor  look- 
ed at  It  (the  ticket]  and  said  It  was  no  good, 
that  I  could  not  ride  on  that.     I  asked  him 
why,  and  he  said  the  ticket  wasn't  any  good. 
I  told  him  that  I  got  it  the  evening  before 
and  paid  full  fare  for  it    He  still  said  it 
was  no  account  and  I  would  have  to  pay 
my  fare  or  get  off.    I  told  him  that  I  couldn't 
pay  my  fare,  that  I  didn't  have  any  money. 
He  said  there  wasn't  any  use  in   talking 
about  it  and  he  pulled  the  bell  cord  and 
stopped  the  train.    He  walked  in  front  of 
me,  and  when  we  got  to  the  step  he  took 
me  by  the  arm  until  I  got  down  the  steps. 
He  did  not  get  off  the  train.    He  helped  me 
down  to  the  bottom  step.  It  seemed  to  me 
In  a  pretty  rough  way.    He  held  me  toler- 
ably tight,  but  did  not  hurt  me."     In  dis- 
cussing the  question  this  court  said:     "It 
will   be  observed  that  the  conductor  was 
neither  offensive  nor  insulting  to  appellee. 
He  applied  to  him  neither  force  nor  threats 
and  did  not  even  place  his  hand  upon  him 
except  to  assist  him  down  the  car  steps. 
It  is  true  the  witness  thought  he  helped  blm 
down  the  steps  In  a  pretty  rough  way,  yet 
when  he  describes  his  manner  and  explains 
what  he  did  it  is  apparent  that  he  was 
neither  rough  nor  unkind.    It  Is  patoit  there- 
fore that  the  conduct  of  tbe  conductor  wu 
not  such  aa  to  manifest  a  wanton  or  reekleH 
disregard  of  appellee's  rights  or  a  dlspod- 
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tlon  to  oppress  or  humiliate  him.  What  be 
said  or  did  gave  no  cause  tor  the  infliction 
of  punitive  damages  upon  his  employer. 
Therefore  the  instruction  as  to  punitive  dam- 
ages should  not  have  been  given." 

From  a  careful  reading  of  these  ana  oth- 
er cases,  we  conclude  that  the  following  is 
the  correct  rule:  Where  the  facts  testified 
to.  In  and  of  themselves,  show  that  the 
agent  ejecting  the  passengers  was  insulting 
In  words,  manner,  or  tone,  an  instruction 
authorizing  punitive  damages  should  be  giv- 
en. Where  the  witness,  however,  merely  ex- 
presses an  opinion  that  the  conductor  or 
other  agent  was  Insuitlng,  and  then  proceeds 
to  testify  to  facts  which.  In  and  of  them- 
selves, do  not  show  that  the  employe's  con- 
duct was  insulting  in  words,  manner,  or 
tone,  a  cause  for  punitive  damages  Is  not 
made  out  Applying  this  rule  to  the  facts 
of  this  case,  it  is  manifest  that  appellee  was 
not  entitled  to  recover  punitive  damages. 
The  words  which  she  says  the  conductor 
used  were  not  Insulting.  She  testifies  to  no 
fact  showing  that  his  manner  was  ofTenaive 
or  insulting.  As  far  as  the  record  discloses, 
she  did  not  attempt  to  describe  the  tone  of 
bis  voice  or  to  imitate  it,  so  that  the  Jury 
could  determine  whether  or  not  his  tone 
was  insulting.  From  her  own  testimony  It 
appears  that  the  conductor  was  simply  posi- 
tive or  emphatic  in  bis  manner  and  in  the 
086  of  the  language  which  he  employed. 
This  gave  no  cause  for  the  infliction  of  pu- 
nitive damages  upon  his  employer. 

Upon  the  return  of  the  case,  if  the  evi- 
dence be  the  same,  the  court  will  Instruct 
the  Jury,  substantially,  as  follows: 

"(1)  If  you  believe  from  the  evidence  that 
plaintUI,  on  the  occasion  in  question,  pur- 
chased a  ticket  from  defendant's  agent  In 
LonlsvUIe,  Ky.,  tar  Gap-in-Knob,  and  at 
and  by  the  direction  of  defendant's  agent 
or  agents  took  passage  upon  defendant's 
Bardstown  &  Springfield  branch  passenger 
train,  and  that  defendant's  conductor  there- 
after ejected  plaintiff  from  said  train  upon 
its  arrival  at  South  Louisville,  you  will  find 
for  the  plaintiff. 

•*(2)  Unless  you  believe  from  the  evidence 
that  plaintiff,  on  the  occasion  in  question, 
pnrchased  a  ticket  from  defendant's  agent 
tn  Loalsvllle,  Ky.,  for  GNip-ln-Knob,  and  at 
and  by  the  direction  of  defendant's  agent  or 
agents  took  passage  upon  defendant's  Bards- 
town A  Springfield  branch  passenger  train, 
and  that  defendant's  conductor  thereafter 
ejected  plaintiff  from  said  train  upon  Its 
arrival  at  South  Louisville,  you  will  find 
for  the  defendant. 

"(8)  In  case  yon  find  for  plaintiff,  yon 
will  award'  her  such  sum  in  damages  as 
you  may  believe  from  the  evidence  will  fair- 
ly compensate  her  for  any  mortification  or 
humiliation,  for  any  inconvenience  or  dis- 


comfort, and  for  any  sickness  which  you 
may  believe  from  the  evidence  she  suffered 
as  the  direct  or  proximate  cause  of  being 
ejected  from  -  said  train." 

Judgment  reversed,  and  cause  remanded 
for  proceedings  consistent  with  this  opinion 


DIXON  V.  CHAPPBLL. 
(Court  of  Api>eal8  of  Kentucky.    May  4,  1000.) 

Libel  azto  Slandeb  (}  7*) — Libelods  Pitb- 

UOATION— "Gbatt.  " 

A  newspaper  article,  charging  that  justice 
has  been  outdone,  that  it  is  a  matter  of  self- 
exposure,  self-ignorance,  bad  recollection,  no 
bookkeeping,  or  downright  graft  on  tlie  part  ot 
the  comity  officials,  that,  when  things  go  wrong, 
the  county  judge  has  a  very  bad  memory,  and 
his  graft  continues  to  extract  money  from  the 
taxpayers'  pockets,  touches  the  county  Judge  in 
his  office,  and  charges  him  with  graft,  and  is 
libelous  per  se ;  the  word  "graft"  meaning  the 
fraudulent  obtaining  of  public  money  unlawful- 
ly by  the  coiruption  of  public  officers. 

[EJd.  Note.— For  other  cases  see  Lil>el  and 
Slander,  Dec.  Dig.  f  7.*] 

Appeal  from  Circuit  Court,  Leslie  County. 

"To  be  officially  reported." 

Action  by  William  Dixon  against  H.  C. 
Chappell.  From  a  Judgment  of  dismissal 
rendered  on  sustaining  a  general  demurrer 
to  the  petition,  plaintiff  appeals.    Reversed. 

Cleon  K.  Calvert  and  J.  Q.  Begley,  for  ap- 
pellant. J.  M.  Blcknell,  Jag.  H.  Jeffries,  and 
T.  G.  Lewis,  for  appellee. 


HOBSON,  J.  William  Dixon  is  the  county 
Judge  of  Leslie  county.  H.  C.  Chappell  is 
the  publisher  of  a  newspaper  at  Hyden,  Ky., 
called  "niousandsticks,"  which  circulates  in 
the  county.  In  that  paper  on  October  22, 
1908,  Chappell  printed  the  following  article: 
"Right  is  Our  Motto.  There  has  been  quite 
an  Inquiry  by  the  taxpayers  of  Leslie  county 
to  the  editor  of  Thousandsticks  as  to  wheth- 
er he  had  abandoned  his  fight  for  good  gov- 
ernment on  the  part  of  our  county  officials. 
We  can  say  that  we  have  not  and  never  will. 
Defeat  does  not  spell  anything  to  us,  when 
Justice  has  been  outdone,  overruled  by  the 
sleight  of  hand.  It  is  a  matter  of  self-ex- 
posure and  self-ignorance,  bad  recollection, 
no  bookkeeping,  or  It  is  downright  graft 
on  the  part  of  our  county  officers.  There  Is 
no  better  way  of  doing  anything  than  a  plain 
show  down,  which  has  been  evaded  by  the 
fiscal  court  When  things  go  wrong  the 
county  Judge  has  a  very  bad  recollection, 
and  his  graft  continues  to  extract  the  money 
from  the  taxpayers'  pockets.  In  Harlan 
county  the  taxpayer  is  assessed  only  25  cents 
on  the  $100.00  for  his  county  levy.  That  25 
cents  on  the  $100.00  pays  the  officers'  sala- 
ries, paupers  and  other  county  claims  and 
still  has  enough  left  to  lay  up  a  road  and 
bridge  fund,  and  out  of  that  fund  they  have 
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Evidently  some  one  has  been  getting  fat 
jobs.  Now,  we  are  going  to  push  this  flght 
for  a  better  condition  of  our  financial  affairs 
and  demand  of  our  public  officials  to  show 
their  record  bo  the  taxpayers  may  know 
where  their  money  has  gone.  If  any  tax- 
payer thinks  be  Is  an  Interested  party,  we 
would  be  glad  to  hear  from  him."  Dixon 
thereupon  brought  this  suit  against  Chap- 
pell,  charging  that  he  had  made  the  publica- 
tion with  express  malice,  and  to  his  damage 
in  the  sum  of  $5,000.  The  circuit  court  sus- 
tained a  general  demurrer  to  the  petition 
on  the  ground  that  the  article  is  not  libelous 
per  se,  and  that  no  special  damage  was  al- 
leged. His  petition  having  been  dismissed, 
the  plaintiff  appeals. 

The  only  question  arising  on  the  appeal 
is  whether  the  article  is  libelous  per  se.  In 
Newell  on  Libel  and  Slander  the  rule  is  thus 
stated:  "Defamatory  words  falsely  spoken 
of  a  person,  which  impute  to  the  party  un- 
fitness to  perform  the  duties  of  an  office,  or 
employment  of  profit,  or  the  want  of  in- 
tegrity in  the  discharge  of  the  duties  of  such 
an  office  or  employment,  are  actionable  in 
themselves  without  proof  of  special  dam- 
ages." The  same  principle  is  thus  stated  in 
Townsend  on  Slander  and  Libel,  |  196:  "As 
regards  language  concerning  one  in  an  office, 
the  same  general  principles  apply  as  to  lan- 
guage concerning  one  in  trade.  Language 
concerning  one  in  office,  which  Imputes  to 
him  a  want  of  integrity  or  misfeasance  in 
his  office,  or  a  want  of  capacity  generally  to 
fulfill  the  duties  of  his  office,  or  which  is  cal- 
culated to  diminish  public  confidence  in  him, 
or  charges  him  with  a  breach  of  some"  public 
trust,  is  actionable.  But  as  in  the  case  of 
one  in  trade,  the  language,  to  be  actionable, 
must  touch  him  in  his  office."  To  same  ef- 
fect, see  18  Am.  &  Eng.  Encyc.  of  Law,  954; 
25  Cyc.  346.  In  Robblns  v.  Treadway,  25 
Ky.  540,  19  Am.  Dec.  152,  the  charge  was 
that  the  Judge  lacked  capacity  as  a  Judge, 
and  that  he  had  abandoned  the  common 
principles  of  truth.  Holding  this  actionable, 
the  court  said:  "Anything  which  assails  the 
integrity  or  capacity  of  a  Judge  is  action- 
able." In  Commonwealth  v.  Duncan  (Ky.) 
104  S.  W.  997,  which  was  a  prosecution  for 
libeling  L.  B.  Pierce,  the  clerk  of  the  quar- 
terly court  of  Fayette  county,  the  article 
charged  that  the  county  had  been  plundered 
by  the  county  officials,  and,  after  referring  to 
the  county  Judge,  used  this  language  in  re- 
gard to  the  quarterly  court  clerk:  "Did  he 
promise  that  his  'Fidus  Achates' — that  ubiq- 
uitous county  official  who  is  sometimes  'Coun- 
ty Auditor,'  sometimes  'County  Bookkeeper,' 
sometimes  'Cleik  of  tlie  Quarterly  Court'  and 


been  Industriously  at  work  for  foar  years 
bringing  order  out  of  chaos,  correcting  nnsat- 
Isfactory  entries  and  making  new  ones,  sup- 
plying missing  vouchers  and  putting  every- 
thing in  'apple  pie'  order  for  investigatlonr 
Holding  this  libelous,  the  court  said:  "The 
article  speaks  of  the  plunderers  of  the  county. 
It  speaks  of  Pierce  as  the  holder  of  many  of- 
fices, who  has  been  industriously  at  work 
for  four  years  correcting  unsatisfactory  en- 
tries and  making  new  ones,  supplying  miss- 
ing vouchers,  and  putting  everything  in  ap- 
ple pie  order  for  investigation.  It  charges 
that  he  will  elucidate,  explain,  modify,  or 
magnify  the  numerous  entries  and  vouchers 
which  are  to  be  submitted.  If  such  charges 
are  not  calculated  to  bring  an  official  into 
contempt,  it  is  hard  to  understand  wliat 
would."  See,  also,  Penn  Iron  Works  v. 
Henry  Voght  Machine  Company  (Ky.)  96  S. 
W.  551,  8  L.  R.  A.  (N.  S.)  1023. 

In  the  article  before  us  it  Is  charged: 
That  Justice  has  been  outdone,  overruled  by 
sleight  of  hand;  that  it  is  a  matter  of  self- 
exposure,  self-Ignorance,  bad  recollection,  no 
bookkeeping,  or  downright  graft  on  the  part 
of  the  coimty  officials;  that  when  things  go 
wrong  the  county  Judge  has  a  very  bad  mem- 
ory, and  his  graft  continues  to  extract  mon- 
ey from  the  taxpayers'  pockets.  The  natural 
meaning  of  this  is  that  the  misuse  of  the 
county  money  is  due  to  Ignorance,  bad  recol- 
lection, no  bookkeeping,  or  downright  graft 
on  the  part  of  the  county  officials,  and  that 
the  county  Judge  has  both  a  bad  recollection 
and  by  graft  continues  to  extract  money 
from  the  taxpayers'  pockets.  The  word 
"graft"  has  a  well-defined  popular  meaning 
at  this  time.  It  means  the  fraudulent  obtain- 
ing of  public  money  unlawfully  by  the  cor- 
ruption of  public  officers.  It.  is  constantly 
so  used  In  the  dally  press,  and  is  thus  defined 
in  Clarkson's  American  Dictionary:  "The 
act  of  any  one,  especially  an  official  or  pub- 
lic employe,  by  which  he  procures  money 
surreptitiously  by  virtue  of  his  office  or  posi- 
tion." "Grafter"  Is  thus  defined:  "A  dis- 
honest olnclal."  The  charge  touches  the 
county  Judge  in  his  office.  To  charge  an  of- 
ficial with  graft  Is  to  charge  him  with  want 
of  integrity.  The  article  in  question.  If  true, 
would  necessarily  destroy  the  respect  of  ttie 
people  of  Leslie  county  for  the  county  judge 
Its  necessary  tendency  was  to  degrade  him 
in  public  estimation,  for  no  one  could  regarJ 
him  as  a  capable  and  upright  official  wbo 
believed  the  statements  of  this  article  to  be 
true.  The  publication  was  thereiore  action- 
able per  se,  and  the  circuit  court  erred  in 
sustaining  the  demurrer  to  the  petition. 

Judgment  reversed. 
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PADDOAH    COOPBBAOB    CO.    t.    HAZEL 

HEADING  CO. 
(Court  of  Appeal*  of  Kentucky.    May  4,  1909.) 

1.  Sales    (i   864*)— AonoK   roB   Pmce— In- 

BTBUCTIONS— PBEBKNTATIOW    OF   ISSUES. 

PlaintiFs  petition  alleeed  that  it  sold  a 
certain  number  of  whisky  neads  to  defendant 
at  10  cents  each,  a  certain  number  of  oil  heads 
at  6  cents,  amounting  in  all  to  $1,079.20,  and 
that  defendant  had  agreed  to  pay  that  amount 
for  the  heada  Defendant's  answer  alleged  that 
it  did  not  take  the  heads  at  the  price  named, 
bat  under  an  agreement  to  pay  therefor  the  rea- 
sonable market  value,  which  was  $676,  which 
amount  it  had  paid.  Held,  that  instructions 
that  if  the  heads  were  sold  at  the  price  charged, 
and  the  quantity  sued  for  was  deliTered,  the 
Jury  should  find  for  plaintiff  $1,079.20,  less  a 
credit  for  the  amount  defendant  nad  paid,  but, 
if  the  heads  were  received  under  an  agreement 
that  defendant  should  pay  plaintiff  the  reason- 
able maiket  value  of  them,  then  it  was  re- 
sponsible only  for  such  market  value,  properly 
presented  the  issues  made  by  the  pleadings. 

(E^.  Note. — ^For  other  cases,  see  Sales,  Dec. 
Dig.  t  364.*) 

2.  Sales  (§  359*)— AonoK  fob  Pbiob— Evi- 
dence. 

In  an  action  for  the  balance  of  the  price 
-of  headings,  evidence  held  to  sustain  a  verdict 
for  plaintiff. 

[Eid.  Note.— For  other  cases,  see  Sales,  Dec. 
Dig.  {  359.*] 

Appeal  from  Circuit  Court,  McCracken 
County. 

"Not  to  be  offlelally  reported." 

Action  by  Hazel  Heading  Company  against 
Paducah  Cooperage  Company.  Judgment  for 
:plalDti(r,  and  defendant  appeals.    Affirmed. 

Wheeler,  Hughes  &  Berry,  for  appellant. 
Miller  A  Miller,  for  appellee. 

HOBSON,  J.  The  Hazel  Heading  Company 
brought  this  suit  against  the  Paducah  Coop- 
erage Company  alleging  In  its  petition :  That 
at  the  sx)eclal  Instance  and  request  of  the 
defendant  It  had  furnished  and  delivered  to 
It  lumber  for  making  barrel  heads  of  the 
value  of  $1,079.20,  for  which  the  defendant 
agreed  to  pay  it  that  sum.  That  the  mate- 
rial was  sold  as  follows: 

June   1,  1906.  8,132  wbisky  beads  at  10  ct. .  I  813  20 

June  14,    "  4,080 408  00 

June  16.     "  2.350         "  "        "       "    ..      235  00 

June  16,    "  8,060  oil  beads  "     6  ct..      123  00 


Making  a  toUI  of 11079  20 

It  was  alleged  that  the  material  was  rea- 
sonably worth  $1,079.20  at  the  regular  market 
price  therefor  at  the  time,  that  the  defendant 
promised  to  pay  that  sum  In  a  reasonable 
time,  but  had  only  paid  $676,  leaving  a  bal- 
ance due  of  $408.20,  for  which  Judgment  was 
prayed.  By  the  first  paragraph  of  Its  answer 
tbe  defendant  traversed  the  allegations  of 
tlie  petition.  By  tbe  second  paragraph  It 
pleaded :  That  tbe  plaintiff  shipped  the  bead- 
ing to  it  voluntarily  and  without  solicitation, 
plaintiff  advising  It  to  go  ahead  and  work 
tbe  beading  up,  and  give  tbe  plaintiff  what 
tbere  was  In  It;  that  It  accepted  the  head- 
ing on  this  understanding;   that  tbere  were 


only  2,486  sets  of  whisky  beading  worth  at 
tbe  market  price  20  cents  each,  making  $497.- 
20,  and  1,490  sets  of  oil  beading  worth  at  tbe 
market  price  12  cents  each,  making  $120.80, 
or  in  all  $676,  and  this  amount  it  bad  paid 
the  plaintiff.  A  reply  was  filed  denying  tbe 
allegations  of  tbe  answer.  A  trial  was  bad 
resulting  in  a  verdict  and  Judgment  for  tbe 
plaintiff.     The  defendant  appeals. 

It  is  Insisted  that  tbe  Instructions  of  tbe 
court  did  not  submit  to  tbe  Jury  properly  the 
Issue  In  the  case.  The  instructions  are  as  fol- 
lows: 

"(1)  Gentlemen  of  the  Jury:  It  Is  undis- 
puted evidence  that  defendant  has  paid  plain- 
tiff $676  on  tbe  heading  sued  for  In  this  ac- 
tion, and  if  you  shall  believe  from  tbe  evi- 
dence In  this  case  that  the  plaintiff,  at  tbe 
Instance  and  request  of  tbe  defendant,  sold 
and  delivered  to  defendant  on  June  1,  1906, 
3,132  whisky  heads  at  10  cents  per  bead, 
amounting  to  $313.20,  June  14,  1906,  4,080 
whisky  heads  at  10  cents  each,  amounting  to 
$408,  June  16,  1906,  2,850  wbisky  beads  at 
10  cents  per  bead,  amounting  to  $235,  June 
16,  1906,  2,050  oil  beads  at  6  cents  per  head, 
amounting  to  $123,  and  in  all  $1,079.20,  then 
the  law  is  for  the  plaintiff,  and  you  will  find 
for  them  $403.20,  the  balance  claimed  by 
plaintiff,  and  the  amount  sued  for  In  this  ac- 
tion, with  interest  thereon  from  the  16th  day 
of  August,  1906. 

"(2)  If,  however,  you  shall  believe  from 
the  evidence  In  this  case  that  tbe  beading 
mentioned  and  described  to  you  In  instruc- 
tion No.  1  herein  was  shipped  by  plaintiff  to 
defendant,  and  that  the  same  was  used  and 
worked  up  by  defendant,  under  an  agreement 
that  it  would  pay  plaintiff  tbe  reasonable 
market  value  therefor,  and  that  the  reason- 
able market  value  was  only  and  not  more 
than  $676,  then  the  law  Is  for  tbe  defendant, 
and  you  will  so  find.  But  If  you  shall  be- 
lieve from  the  evidence  that  tbe  reasonable 
market  value  of  said  heading  so  shipped  by 
plaintiff  to  defendant  was  more  than  $676, 
then  you  will  find  for  the  plaintiff  whatever 
sum  you  may  believe  from  tbe  evidence  said 
heading  was  reasonably  worth.  In  excess  of 
said  sum  of  $676,  If  anything." 

The  sum  of  the  plaintitTs  petition  Is  that 
It  sold  a  certain  number  of  whisky  heads  to 
defendant  at  10  cents  each,  and  a  certain 
number  of  oil  headings  at  6  cents  each, 
amounting  In  all  to  $1,079.20,  and  that  the 
defendant  had  agreed  to  pay  It  this  amount 
for  the  heads.  The  sum  of  tbe  defendant's 
answer  Is  that  it  did  not  take  the  heads  at 
the  price  named  in  the  petition,  but  took 
them  under  an  agreement  to  pay  therefor 
tbe  reasonable  market  value,  and  that  the 
reasonable  market  value  was  $676,  tbe  amount 
which  It  bad  paid.  In  Instructing  tbe  Jury 
the  court  should  present  the  Issues  made  In 
tbe  pleadings.  This  tbe  court  did,  by  tbe  In- 
structions given.    He  told  the  Jury,  In  sub- 
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received  under  an  agreement  that  the  defend- 
ant would  pay  the  plaintiff  the  reasonable 
market  value  of  them,  then  it  was  responsible 
only  for  such  market  value. 

The  defendant  also  insists  that  the  verdict 
Is  palpably  against  the  evidence.  The  plain- 
tiff Introduced  on  the  trial  R.  W.  Cbrlstman, 
who  was  its  manager,  and  proved  by  him  that 
he  made  a  contract  verbally  with  Paul  Dy- 
sart,  who  was  the  manager  of  the  defendant, 
by  which  he  sold  him  the  heads  at  10  cents 
each  for  the  whisky  heads  and  6  cents  each 
for  the  oil  heads,  and  that  he  shipped  the 
quantity  of  heads  stated  In  the  petition  and 
delivered  them  to  the  defendant.  On  cross- 
examination  he  stated :  That  under  the 
trade  Dysart  was  to  send  an  inspector  to 
Hazel  to  inspect  the  heads  before  they  were 
shipped,  and  they  were  to  be  received  at  this 
price  on  board  the  cars  at  Hazel;  that  Dy- 
sart did  not  send  a  man  to  inspect  the  heads 
at  Hazel,  and  when  be  saw  him  again  he  and 
Dysart  agreed  that  the  heads  should  be  ship- 
ped and  inspected  when  they  reached  the  de- 
fendant ;  that  Dysart  proposed  that  he  should 
take  circle  count;  that  he  said  be  knew 
nothing  about  circle  count.  Dysart  replied: 
'-'If  you  will  go  back  home,  and  measure 
every  car  ns  you  have  been  doing  and  take 
circle  count,  I  will  guarantee  that  it  will 
hold  out,  and  if  there  Is  any  gain  you  shall 
have  the  benefit  of  it"  Cbrlstman  said  that 
with  this  guarantee  he  went  home,  measured 
the  stuff  as  be  had  been  doing,  and  shipped  it 
to  defendant,  and  that  the  quantity  was  as 
sued  for.  He  also  said  that  there  was  no 
one  present  when  he  made  the  contract  with 
Dysart.  The  defendant  did  not  Introduce 
Dysart  as  a  witness.  It  Introduced  Blain 
Eilgore,  who  said  he  made  the  contract  with 
Cbrlstman  In  connection  with  Dysart,  and 
that  the  contract  was  substantially  as  stated 
In  the  answer;  Cbrlstman  agreeing  to  take 
circle  measure.  He  also  stated  that  he  did  not 
measure  the  stuff,  that  it  was  measured  by 
H.  Fetter,  and,  being  asked  where  H.  Fetter 
was,  said  that  he  was  in  the  courtroom.  Nei- 
ther Dysart  nor  Fetter  were  Introduced  as 
witnesses.  Cbrlstman,  being  Introduced  In 
rebuttal,  testified  that  be  did  not  make  a  con- 
tract with  Kilgore,  and  that  Kilgore  was  not 
present  when  he  made  the  contract  with  Dy- 
sart 

Under  this  evidence  It  is  manifest  that  the 
real  Issue  between  the  witnesses  is:  How 
much  of  the  stuff  there  was.  There  was  no 
dispute  as  to  the  price.  One  witness  stated 
that  the  plaintiff  agreed  to  take  circle  meas- 
ure, and  the  other  witness  stated  that  be 
agreed  to  take  circle  measure  with  the  guar- 
antee that  it  would  not  be  less  than  his  meas- 


It  Is  true  the  defendant  Introduced  on  the 
trial  a  number  of  letters  from  Cbrlstman, 
and  from  it  to  talm,  which  go  far  to  sostaln 
its  contention  as  to  the  contract;  but  these 
letters  are  not  conclusive,  and,  after  all,  the 
real  question  In  the  case  Is:  How  mnch 
heading  there  was.  On  this  question  the  ju- 
ry had  before  them  the  testimony  of  Christ- 
man  as  to  his  measurements  by  square  meas- 
ure, and  there  was  no  evidence  for  the  de- 
fendant as  to  what  it  was  by  circle  measure, 
as  Kilgore  had  not  measured  it,  and  no  wit- 
nesses who  had  personal  knowledge  of  the 
facts  were  introduced  by  it 
Judgment  affirmed. 


CALDWELL  et  al.  v.  WILLIAMS  et  al. 
(Court  of  Appeals  of  Kentncky.    May  5,  1909.) 

1.  Mabriaqe   (S   48*)— Existence   or   Rei^- 
TiON— Proof. 

Marriage  may  be  proved  by  reputation,  as 
well  as  by  record,  or  by  the  testimony  of  those 
who  saw  the  rites  performed. 

[Ed.  Note. — For  other  cases,  see  Marriage, 
Cent  Dig.  t  76;  Dec  Dig.  {  48.*] 

2.  Mabbiaob  ({   SO*)— Existence  or  Rsi.^- 
TiON — Pboop. 

Reputation  of  a  marriage,  coupled  with  a 
man  holding  himself  out  as  the  husband  and 
father  of  the  family,  is  sufScient. 

[Ed.  Note. — For  other  cases,  see  Marriage, 
Cent  Dig.  H  79-89;   Dec.  Dig.  {  50.*] 

Appeal  from  Circuit  Court  Lincoln  County. 

"Not  to  be  officially  reported." 

Action  between  S.  B.  Caldwell,  Jr.,  and 
others,  and  Sarah  J.  Williams  and  others. 
From  a  judgment  for  the  latter,  the  former 
appeal.    Affirmed. 

P.  M.  McRoberts  and  Hendrlck,  Miller  & 
Marble,  for  appellants.  P.  H.  Taylor,  for  ap- 
pellees. 

O'REAR,  J.  James  R.  Napier  was  a  bach- 
elor, who  died  Intestate.  This  suit  involves 
the  relationship  of  the  appellees,  who  claim 
to  be  heirs  at  law  of  the  decedent  Appel- 
lees claim,  and  the  circuit  court  found,  that 
the  father  of  James  R.  Napier  had  been  mar- 
ried three  times,  and  bad  children  bom  to 
him  as  the  result  of  each  marriage.  Tbe 
issue  of  the  first  marriage  was,  besides 
James  R.  Napier,  a  son  and  a  daughter.  The 
son  died  intestate  and  unmarried  during  the 
war  witu  Mexico.  The  daughter  married 
Dr.  S.  B.  Caldwell  of  Paducah.  Upon  the 
death  of  the  first  wife,  the  three  children, 
who  wwe  small,  were  given  Into  the  custody 
of  their  maternal  aunts  and  separated.  Mrs. 
Caldwell  was  taken  to  Boyle  county,  where 
she  lived  until  her  marriag^e.  James  R  Nap- 
ier removed  to  tiincoln  county  and  settled 
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near  HonstonTlIle,  where  he  lived  till  his 
death  recently.  Their  father's  name  was 
John  Napier,  and  he  lived  In  Casey  connty. 
Appellees  claim  that,  after  the  death  of  his 
first  wife,  John  Napier  married  again,  and 
by  that  wife  had  born  three  children.  After 
the  death  of  his  second  wife  he  again  mar- 
ried, and  It  Is  claimed  by  appellees  had  eight 
children  as  the  result  of  this  nnlon.  All  the 
children  of  John  Napier  were  dead  when 
this  suit  was  prepared  for  trial,  except  ap- 
pellee Sarah  J.  WiUlams.  She  tesUfied: 
That  she  was  the  youngest  child  of  John 
Napier  by  his  last  wife;  that  he  died  In  1854 
when  she  was  five  years  old;  that  his  name 
was  John  Fox  Napier;  that  he  had  lived  in 
Casey  county,  Ky.,  but  was  moving  in  1854 
to  Missouri,  stopping  at  HawesvlIIe,  in  Han- 
cock county,  on  the  way;  that  be  was  taken 
sick  and  died  there;  that  James  R.  Napier 
was  her  brother  of  the  half-blood;  and  that 
Mrs.  Caldwell  was  her  sister  of  the  half- 
blood.  She  testified  to  the  relationship  of 
the  other  appellees.  Two  other  witnesses, 
each  uninterested,  who  lived  at  HawesvlIIe, 
but  who  had  lived  in  Casey  county,  testified: 
That  they  knew  John  Fox  Napier  when  he 
lived  in  Casey  county;  that  he  had  married 
three  times,  or  at  least  more  than  once,  and 
bad  children  by  each  marriage;  that  they 
saw  him  when  he  came  to  HawesvlIIe  in 
1^4;  that  appellee  Mrs.  Williams  is  his 
daughter.  Two  witnesses,  old  people  resid- 
ing at  Liberty  in  (jasey  county,  testified  that 
they  knew  John  Fox  Napier,  who  was  mar- 
ried three  times  (one  says  two  times),  and 
who  moved  to  Missouri  before  the  War  and 
died  in  Hancock  county  on  the  way;  that  he 
had  a  number  of  children,  one  named  James, 
who  subsequently  moved  to  HoustonviUe  in 
Lincoln  county,  where  be  owned  a  farm, 
and  lived  there  till  he  died.  Two  witnesses 
testified:  That  they  were  near  neighbors 
and  intimate  friends  of  James  R.  Napier  la 
Lincoln  county;  that  each  heard  him  say 
that  his  father  had  married  again,  and  that 
as  a  result  he  had  a  number  of  half-brothers 
and  half-sisters  (one  testified  he  said  11); 
that  he  was  talking  of  making  his  will  so 
that  his  full  sister  Mrs.  Caldwell  would  get 
all  the  property.  So  it  is  established  that 
John  Fox  Napier  of  Casey  county  was  the 
father  of  James  R.  Napier,  was  the  one  who 
moved  to  Missouri  In  1854  and  died  on  the 
route  in  Hancock  county,  and  was  the  father 
of  Mrs.  Williams  and  the  ancestor  of  the 
other  appellees.  It  is  true  that  Dr.  Caldwell 
testified  he  had  never  heard  his  wife  speak 
of  having  any  brother  or  sisters  of  the  half- 
blood,  and  nad  never  heard  that  his  father- 
in-law's  middle  name  was  Fox,  or  that  be 
bad  a  middle  name;  nor  did  he  ever  hear 
bis  brother-in-law  James  R.  Napier  mention 
having  bad  brothers  or  sisters  of  the  half- 
blood.  He  testified  that  his  father-in-law's 
name  was  John  Napier,  and  he  had  lived  in 


Oasey  connty,  bat  be  had  never  known  blm. 
The  records  of  Casey  county  do  not  show 
tiiat  John  Napier  or  John  Fox  Napier  was 
married  In  that  county.  In  a  number  of 
minor  details  there  are  some  contradictions 
and  improbabilities  in  the  evidence;  but 
not  more  than  might  be  expected  after  the 
lapse  of  so  maniy  years,  when  the  memories 
of  different  witnesses  are  called  upon  to 
detail  occurrences  more  than  half  a  century 
past 

It  is  insisted  that  there  was  not  evidence 
that  John  Fox  Napier  was  married  to  the 
mother  of  Mrs.  Williams.  There  is  not  rec- 
ord evidence  of  the  fact,  nor  the  testimony 
of  tbe  eyewitnesses;  but  marriage  is  a  fact 
that  may  be  proved  by  reputation,  as  well 
as  by  a  record,  or  by  the  testimony  of  those 
who  saw  the  rites  perf6rmed.  On  that  score 
the  reputation  of  the  marriage,  coupled  with 
John  Napier's  holding  himself  out  as  the 
husband  and  father  of  that  family,  establish- 
es the  relationship. 

We  perceive  no  reason  for  disturbing  the 
Judgment  of  the  chancellor. 

Consequently,  the  Judgment  will  be  af- 
firmed. 


ILLINOIS  CEJNT.  R.  CO.  v.  SMITH. 
(Court  of  Appeals  of  Kentucky.    May  11, 1909.) 

1.  WrrNESSES  (8  383*)— Contbadiotion— Col- 

LATEBAL   MATTEE. 

Where,  in  an  action  for  injuries  to  plaintiff 
by  his  mule  becoming  frightened  at  a  railroad 
pumping  engine  In  a  highway,  defendant's  em- 
p}oj6  in  charge  of  tbe  engine  testified  that  be 
did  not  remember  having  stated  that  be  would 
sne  the  company  if  he  was  in  plaintiff's  place, 
and  that  he  would  not  have  been  in  plaintiff's 
place  for  tbe  railroad  company,  hot  that  it  was 
true,  was  a  collateral  matter  and  hence  evi- 
dence that  be  made  such  statement  was  inad- 
missible to  contradict  him. 

[EJd.   Note. — For  other  cases,  see  Witnesses, 
Cent.  Dig.  8  1224;    Dec.  Dig.  |  383.*] 

2.  Appeal   and  Ebrob   (j   1053*)— Review— 
Harmless  Erbos. 

The  court  having  charged  that  testimony 
offered  to  show  that  a  witness  had  made  cer- 
tain immaterial  statements  could  be  considered 
only  to  contradict  him,  and  not  as  substantive 
testimony  in  the  cause,  the  erroneous  admission 
thereof  was  trivial,  and  not  prejudicial  to  de- 
fendant. 

[Fd.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {  4182;  Dec.  Dig.  {  1053.*) 

3.  HiOHWATS  (S  184*)— Use— Action  fob  In- 
jubies— Variance— '  'Public  Hiqhwat." 

Civ.  Code  Prac.  8  129,  provides  that  no 
variance  is  material  which  does  not  mislead  a 
party  to  his  prejudice,  and  that  a  party  claim- 
mg  to  be  so  misled  must  show  such  fact,  when 
the  court  may  order  the  pleading  amended,  and 
section  130  declares  that,  if  such  variance  be 
not  material,  the  court  may  direct  the  fact  to 
be  found  according  to  the  evidence  and  order 
an  immediate  amendment  Held  that  where 
plaintiff  alleged  the  maintenance  of  a  nuisance 
by  defendant  in  a  highway  of  G.  county,  evi- 
dence that  the  place  was  a  public  street  in  a 
village,  in  the  absence  of  a  claim  of  surprise, 
did  not  constitute  a  material  variance,  a  public 
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4.  HlGHWATS  (S  l&l*)— Obotbuction— Fbioht- 

ENINO     ARIUALS— ISSUES. 

Where,  in  an  action  for  injuries  to  plain- 
tiff by  his  mule  becoming  frightened  by  a  rail- 
road jumping  engine  alleged  to  have  been 
maintained  in  a  highway,  defendant's  answer 
pat  in  issne  the  fact  that  the  engine  and  coal 
therefor  were  within  the  highway,  but  did  not 
deny  the  legality  of  the  establishment  of  the 
highway,  the  court  was  not  required  to  submit 
the  circumstances  under  which  the  highway  was 
created. 

[Ed.  Note. — For  other  cases,  see  Highways, 
Dec.  Dig.  {  184.*] 

5.  HiOHWATB  (I  68*)— Extent— BviDENCi. 

Where  the  existence  of  a  highway  is  ad- 
mitted, its  width  could  be  shown  by  the  record, 
if  one  existed,  otherwise  by  the  testimony  of 
witnesses  who  knew  it,  or  by  evidence  of  the 
extent  of  travel  between  its  lateral  edges. 

[Ed.  Note. — For  other  cases,  see  Highways, 
Cent.  Dig.  {{  227-233 ;    Dec  Dig.  S  68.*] 

6.  TBIAL    (i    101*)— INBTBUCTIONB— DAltAQIB— 

AssuuxD  Facts. 

In  an  action  for  personal  injuries,  an  in- 
struction that  the  jury  could  award  such  sum  as 
would  reasouably  compensate  plaintiff  for  any 
mental  and  physical  pain  and  suffering  caused 
by  the  injury,  not  exceeding  $2,000,  was  not 
objectionable  aa  assuming  that  plaintiff  had 
endured  mental  and  physical  suffering. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  i  431 ;   Dec.  Dig.  {  191.*] 

7.  TBIAL  (I  256*)- INSTBUCTIONS— CUBIHQ  EB- 

BOB— Omission  op  Requests. 

Defendant's  failure  to  offer  correct  instruc- 
tions, while  ineffective  to  cure  error  in  those 
given,  is  persuasive  that  the  instructions  given 
were  not  regarded  as  prejudicial. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  H  628-^1 ;    Dec.  Dig.  |  256.*] 

8.  Damages  (8  131*)  —  Pebsonal  Ihjubies- 
ezcessiveness. 

Plaintiff  was  braised  in  an  accident,  made 
sore,  and  continued  to  be  disabled  for  some 
months,  so  that  he  could  not  do  his  customary 
work  and  suffered  considerable  pain  when  he  did 
work.  Held,  that  a  verdict  for  $700  was  not 
so  excessive  as  to  indicate  passion  or  prejudice. 
[Ed.  Note. — For  other  cases,  see  Damages, 
Cent.  Dig.  iS  357-^67;    Dec.  Dig.  S  13L*] 

Appeal  from  Circuit  Court,  Grayson 
County. 

"To  be  ofiadally  reported." 

Action  by  Warren  Smith  against  the  Illi- 
nois Central  Railroad  Company.  Judgment 
for  plaintiff,  and  defendant  appeals.  Af- 
firmed. 

L>  A.  Faurest,  J.  M.  Dickinson,  Marion  A. 
Arnold,  and  Trabue,  Doolan  &  Cos,  for  ap- 
pellant   H.  Ij.  James,  for  appellee. 

(yREiAB,  J.  Tbls  ia  the  second  appeal  of 
this  case.  The  opinion  delirered  upon  the 
first  appeal  states  the  cause  of  action.  Smith 
v.  I.  C.  R.  R.  Co.,  105  S.  W.  96.  Upon  the 
new  trial  there  was  a  verdict  for  |700  for  ap- 
pellee^ The  grounds  relied  upon  by  appellant 
for  a  reversal  are:    (1)  Admission  of  Irrele- 


hlghway  was  the  alleged  cause  of  appellee's 
Injury.  Campbell  testified  for  appellant.  An 
Issue  In  the  case  was  whether  the  pumping 
engine  was  located  In  the  highway.  Camp- 
bell testified  that  the  space  between  the  en- 
gine and  the  fence  on  the  opposite  side  of  the 
road  was  about  16  feet  He  did  not  know 
the  limits  of  the  road,  and  was  not  present 
when  the  engine  was  put  there.  He  also  tes- 
tified that  coal  dumped  near  the  engine  for 
its  use  was  piled  by  the  side  of  the  engine, 
and  that  some  of  It  extended  out  Into  the 
wagonway;  but  he  did  not  regard  it  as  mate- 
rial. He  was  asked  on  cross-examination 
whether  he  did  not  say,  on  the  day  of  the  In- 
jury to  appellee.  In  the  presence  of  Cal. 
Stone,  that  "he  (meaning  Campbell)  would 
sue  the  railroad  company"  (If  he  were  Smith), 
and  that  "he  wouldn't  have  been  In  Mr. 
Smith's  place  for  the  nilnols  Central  Rail- 
road Company."  He  answered  that  he  did 
not  remember  having  made  the  statement, 
but  that  It  was  true.  He  would  not  have 
been  In  Smith's  place  for  the  Illinois  Central 
Railroad.  Stone  and  Smith  were  Introduced 
In  rebuttal  for  appellee  and  testified  that 
Campbell  made  the  statement  alleged.  The 
court  thus  admonished  the  jury :  "The  testi- 
mony of  Mr.  Smith  and  Mr.  Stone  can  only 
be  considered  by  you  for  the  purpose  of  con- 
tradicting the  witness  Campbell,  and  not  as 
substantive  testimony  In  the  case."  Camp- 
bell's statement  to  Smith  and  Stone  seems  to 
us  to  have  been  Immaterial  and  irrelevant 
He  may  have  meant  by  it  that  be  regarded 
the  railroad  company  as  liable  for  the  Injury 
whether  the  pumping  engine  was  on  the  high- 
way or  not,  and  upon  that  supposed  liability 
he  would  have  sued  the  company  on  account 
of  the  injury.  It  was  only  his  opinion  as  to 
the  company's  liability  In  the  premises,  based 
upon  what  Is  not  disclosed.  The  fact  that  be 
would  not  have  been  In  the  predicament  that 
Smith  was  In  when  his  mule  threw  him  and 
fell  on  him,  with  a  runaway  team  dragging 
them,  for  the  consideration  of  a  railroad,  was 
even  less  relevant  to  any  issue  being  tried  by 
the  Jury.  The  matter  was  collateral.  If  he 
had  testified  to  any  fact  showing  that  the 
company  was  not  liable,  or  Indicated  his  be- 
lief that  it  was  not  liable,  when  his  belief 
was  admissible  In  evidence.  It  would  have 
been  competent  to  impeach  him  by  evidence 
that  he  had  made  a  different  statement  about 
the  matter.  (Sv.  Code  Prac  i  697.  The  con- 
tradiction of  this  witness  on  the  matter  to 
which  this  testimony  was  directed  served  to 
cancel  that  statement,  as  It  were.  The  court's 
admonition  retrieved  the  testimony  objected 
to  from  being  substantive  evidence  for  any 
purpose,   and   limited  It  to  "contradicting 
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Campbell.  If  the  court  had  said  that  It  was 
to  be  considered  as  Impeaching  evidence,  the 
question  would  look  more  serious.  On  the 
whole,  the  matter  seems  trivial.  The  witness 
Campbell's  evidence  was  not  controlling,  and 
was  not  as  to  matter  that  was  particularly 
material.  We  cannot  think  the  evidence  com- 
plained of  was  prejudicial. 

The  petition  alleged  that  the  obstruction 
was  upon  a  public  highway  of  Grayson  coun- 
ty. The  evidence  was  that  It  was  within  an 
incorporated  village,  Spring  Lick.  Therefore 
the  highway,  if  a  public  way  at  all,  was  a 
street  of  that  village.  It  Is  contended  by  ap- 
pellant that  this  constituted  a  variance  be- 
tween the  pleading  and  the  proof.  If  it  be 
admitted  that  there  was  a  variance,  still  ap- 
pellant is  not  In  a  position  to  claim  a  rever- 
sal on  that  score.  Section  129,  Civ.  Code 
Prac,  provides  that :  "No  variance  between 
pleadings  and  proof  is  material  which  does 
not  mislead  a  party  to  bis  prejudice  In  main- 
taining his  action  or  defense  upon  the  merits. 
A  party  who  claims  to  have  been  so  misled 
must  show  that  fact  to  the  satisfaction  of  the 
court;  and,  thereupon  the  court  may  order 
the  pleading  to  be  amended  upon  such  terms 
as  may  be  Just"  By  section  130,  Id.,  it  Is 
provided :  "If  such  variance  be  not  material, 
the  court  may  direct  the  fact  to  be  found  ac- 
cording to  the  evidence,  and  may  order  an 
immediate  amendment"  There  was  not  a 
claim  of  surprise  In  the  trial  court  If  there 
had  been,  then  the  court  could  have  ordered 
an  amendment  of  the  petition  to  show  that 
the  highway  was  a  village  public  street,  and, 
as  it  was  not  a  material  variance,  the  trial 
would  have  proceeded,  for  a  public  street  is 
a  public  highway  of  the  county  in  a  broad 
sense.  The  plaintiff  had  the  same  right  to 
travel  the  street  as  If  it  were  a  county  road. 
The  defendant  was  equally  liable  for  so  ob- 
structing either  as  to  endanger  the  public 
travel  upon  it 

The  third  complaint  on  this  appeal  Is  that 
the  trial  court  erred  In  not  laying  down  to 
the  Jury  some  rule  by  which  they  could  de- 
termine the  extent  of  the  highway  in  ques- 
tion. The  Instruction  was:  "If  the  defend- 
ant erected,  In  the  public  highway  leading 
from  Spring  Lick  to  Caneyville,  a  stationary 
engine  which  was  calculated  to  scare  horses 
of  ordinary  gentleness  by  reason  thereof," 
etc.  The  answer  did  not  put  in  issue  the  ex- 
istence of  that  highway  as  a  public  highway, 
but  it  controverted  the  allegation  of  the  pe- 
tition that  the  defendant  placed  the  named 
obstructions  in  it  It  denied  that  it  "fostered 
or  maintained  a  common  nuisance  in  Gray- 
son county  by  obstructing  one  of  the  high- 
ways of  said  county.  It  denies  that  it  plac- 
ed upon  said  public  highway  a  steam  engine, 
which  It  used  for  pumping  water  to  one  of 
its  water  tanks  upon  its  line  of  raUroad. 
•  •  •  It  denies  that  it  erected  or  placed 
or  maintained  or  operated  said  engine  on 
said  highway,  and  It  dtoies  that  it  placed 
large  quantities  of  coal  or  any  coal  near  to 


said  imbllc  highway  in  such  a  manner  as  to 
obstruct  the  travel  thereon,  or  rraider  it  un- 
safe for  persons  to  travel  along  said  public 
highway  in  vehides  or  on  horseback."  Con- 
strued liberally,  this  pleading  does  not  put  in 
issue  the  existence  of  the  public  highway  or 
the  legality  or  sufficiency  of  its  establish- 
ment It  did  put  In  Issue,  if  anything,  the 
fact  that  the  engine  and  coal  were  within 
that  highway.  It  was  not  therefore  neces- 
sary for  the  trial  court  to  have  submitted  to 
the  Jury  under  what  circumstances  a  public 
highway  is  created,  whether  by  dedication  or 
acceptance,  or  long  use  from  which  such  ded- 
ication and  acceptance  are  presumed.  The 
existence  of  the  public  highway  being  admit- 
ted, its  width  was  then  the  point  In  question. 
It  could  be  shown  either  by  the  record,  if 
there  was  one,  or  by  other  competent  evi- 
dence showing  the  fact  The  public  records 
of  Grayson  county  had  been  destroyed  by  fire. 
The  width  of  that  road  was  then  to  be  prov- 
ed by  the  testimony  of  witnesses  who  knew 
it,  and  by  tbe  evidence  shown  upon  the  ground 
as  to  the  extent  of  tbe  travel  upon  it  between 
its  lateral  edges.  Evidence  was  introduced 
upon  those  points,  and  the  Instruction  left  it 
to  the  Jury  to  say  whether  the  engine,  boiler, 
and  coal  were  in  the  public  highway. 

In  instructing  the  Jury  as  to  the  measure 
of  damages,  the  court  said:  "If  the  Jury 
find  for  the  plaintiff,  they  will  award  him 
such  sum  as  will  fairly  and  reasonably  com- 
pensate him.  for  any  mental  and  physical 
pain  and  suffering  caused  by  said  injury,  not 
exceeding  in  all  $2,000,  the  amount  claimed 
in  the  petition."  It  is  contended :  That  this 
instruction  assumed  that  the  plaintiff  had  en- 
dured mental  and  physical  suffering;  thai 
tbe  court  should  have  said  "such  mental  and 
physical  suffering,  if  any,"  etc.  The  preced- 
ing instruction  had  directed  the  Jury  before 
they  could  find  for  the  plaintiff,  they  must 
find  not  only  that  the  highway  was  obstruct- 
ed as  charged,  but  that  by  reason  thereof 
plaintiff's  team  became  frightened  and  ran 
away,  thereby  causing  Injury  to  him.  When 
tbe  Jury  found  all  those  elements,  as  they 
had  to  do  before  applying  the  measure  of 
damages,  it  follows  that  they  must  have 
found  that  plaintiff  was  injured  in  his  per- 
son, and,  if  so,  that  he  had  suffered  from  it 
mental  and  physical  pain,  so  that  nothing 
was  assumed.  Nor  did  the  defendant  com- 
plain of  the  form  of  these  instructions  in  the 
court  below,  by  offering  any  other  covering 
those  points.  While  the  fact  that  defendant 
did  not  Itself  offer  instructions  correct  in 
form  would  not  cure  error  in  those  given  by 
the  court  It  is  persuasive  argument  that  the 
form  was  not  then  regarded  as  prejudicial. 
Nor  was  it  Appellee  was  thrown  under  his 
mule,  which  fell  upon  him,  and  be  was  drag- 
ged for  some  distance  by  the  runaway  team. 
He  says  he  was  bruised  and  made  sore,  and 
continued  to  be  disabled  for  some  months,  so 
that  be  could  not  do  hla  customary  work,  and 
suffered  considerable  pain  when  he  did  work. 
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It  Is,  we  ought  not  to,  and  will  not,  disturb  It 
Judgment  affirmed. 


FELTNBR  et  al.  ▼.  HUFF  et  al. 
(Court  of  Appeals  of  Kentucky.    May  11,  1909.) 

1.  Infants  (5  89*)— Process— Sebvict. 

A  return  of  service  on  certain  infants, 
showing  that  the  process  was  executed  by  de- 
livering a  copy  to  H.  for  each  of  the  Infants 
named,  they  being  under  14  years  of  age,  and 
having  no  legal  guardian,  and  their  father  hav- 
ing died,  dated  January  17,  1889,  showed  prop- 
er service  under  the  Code  of  Practice  as  it  then 
existed. 

[Ed.  Note.— For  other  cases,  see  Infants, 
Cent.  Dig.  f  |  255-272 ;   Dec.  Dig.  i  89.»] 

2.  Judgment  (f  470*)— Collateral  Attack. 

Where  the  court  had  jurisdiction  of  the 
parties  and  subject-matter,  its  judgment  will 
be  presumed  valid  on  collateral  attack. 

[EM.  Note. — For  other  cases,  see  Judgment. 
Cent  Dig.  t  907;    Dec  Dig.  g  470.*] 

8.  Judicial  Sales  ({  61*)— Deed— Necesbitt 

— ^onfibmation. 

Confirmation  of  a  Judicial  sale  of  real  es- 
tate and  payment  of  the  purchase  money  con- 
fers title  on  the  purchaser;  the  execution  of 
a  conveyance  being  only  necessary  for  the  pur- 
poses of  record  as  evidence  of  title. 

[EVl.  Note. — For  other  cases,  see  Judicial 
Sales,  Cent.  Dig.  {  119 ;   Dec.  Dig.  {  61.*] 

Appeal  from  Circuit  Court,  Leslie  County. 
"Not  to  be  offlclally  reiwrted." 
Action   by   Charlotte   Feltner    and   others 
against  John  C.  Huff  and  others.    Judgment 
for  defendants,  and  plaintiffs  appeal.     Af- 
firmed. 

CleoD  K.  Calvert,  for  appellants.  J.  M. 
Biclcnell,  for  appellees. 

NUNN,  J.  This  action  was  instituted  by 
appellants  to  recover  of  appellees  a  tract  of 
land,  and  their  petition  was  dismissed.  It 
appears  that  prior  to  the  year  1888  one  John 
Huff,  Sr.,  sold  the  land  to  one  Henry  C.  Pat- 
ton  and  executed  to  him  a  title  bond  therefor. 
Some  time  after  that  Patton  sold  it  to  one 
William  Huff.  Patton,  having  never  receiv- 
ed a  conveyance  of  the  legal  title,  caused 
John  Huff,  Sr.,  to  execute  a  bond  for  title  to 
William  Huff.  William  Huff  executed  to  Pat- 
ton his  note  for  the  balance  of  the  purchase 
price,  $100,  and  reserved  a  lien  upon  the  land 
for  its  payment  Huff  paid  Patton  several 
dollars  on  this  note.  Huff  died  prior  to  1889, 
and  in  the  year  1888  or  1889  Patton  institut- 
ed an  action  to  enforce  his  lien  against  the 
land  for  the  balance  of  the  purchase  price. 
He  made  the  widow  and  all  of  the  children 
of  William  Huff  parties  defendants  to  the  ac- 
tion. The  children,  at  the  time,  were  all  un- 
der 14  years  of  age.  John  Huff,  Sr.,  was  also 
made  a  party,  as  he  held  the  legal  title  to 
the  land.    The  return  on  the  summons  Issued 


Uvering  a  copy  to  Charlotte  Huff  for  each  of 
them,  they  being  under  fourteen  years  of  age, 
having  no  legal  guardian,  and  their  father 
having  died  January  17,  1889.  B.  T.  Fields, 
S.  P.  C.  Granville  Burton,  D.  C."  Thereaft- 
er the  guardian  ad  litem  filed  an  answer  for 
the  infants,  and  a  Judgment  was  rendered  en- 
forcing Patton's  lien  and  the  land  ordered 
sold.  At  the  sale  one  John  C  Huff,  a  brother 
of  John  Huff,  Sr.,  purchased  the  land,  and 
the  sale  was  confirmed,  and  he  afterwards 
conveyed  it  to  appellee,  Jasper  N.  Huff,  who 
has  been  in  possession  of  It  for  many  years. 

Appellants  claim  that  the  proceedings  had 
in  the  case  of  Patton  against  Huff,  under 
which  John  Huff  claims  title  by  purchase  at 
the  commissioner's  sale,  were  void,  and  there- 
fore John  Huff  obtained  no  title  or  interest 
in  the  land.  They  present  several  alleged 
reasons  why  the  proceedings  in  that  case 
were  void :  First,  there  was  no  affidavit  or 
demand  of  claim  as  required  by  Gen.  St  a 
39,  art  2,  §§  35-37.  Second,  there  was  no  af- 
fidavit filed  authorizing  the  court  to  appoint 
a  guardian  ad  litem  for  the  Infants  or  any 
order  of  the  court  showing  that  It  did  ap- 
point a  guardian  ad  litem  for  them.  Third, 
because  the  decrees  and  orders  of  tbe  court 
confirming  tbe  sale  and  directing  the  deed  to 
be  made  to  appellee  John  Huff  were  made 
and  entered  by  a  special  Judge  who  was  of 
counsel  for  the  plaintiff  Patton.  It  will  be 
observed  from  the  return,  entered  on  the 
summons  above  copied,  that  the  Infants  were 
properly  before  the  court  under  the  provi- 
sions of  the  Code  of  Practice  as  It  then  ex- 
isted. Therefore  It  appears  that  the  court  In 
that  action  bad  Jurisdiction  of  the  parties 
and  the  subject-matter. 

In  Derr  v.  Wilson,  84  Ky.  17,  the  court 
said :  "Where  the  court  has  no  Jarlsdlctlon 
of  the  subject-matter  or  of  the  parties,  the 
Judgment  would  be  void;  but  where  the  court 
has  Jurisdiction,  and  the  defendant  appears 
or  is  warned  according  to  law,  the  Judgment 
is  not  void,  although  it  may  be  erroneous  in 
all  its  parts;  nor  can  an  erroneous  Judgment 
be  assailed  collaterally."  In  the  case  of 
Northlngton  v.  Reed  (Ky.)  75  S.  W.  206,  no 
summons  appeared  to  have  been  served  upon 
the  infants,  and  this  court  in  considering 
that  question  said:  "It  is  unnecessary  for 
us  to  determine  whether  the  Judgment  in  con- 
test could  be  held  valid  in  a  direct  proceed- 
ing to  set  it  aside,  instituted  in  proper  time 
by  some  person  entitled  to  maintain  it  It  is 
attacked  here  collaterally.  It  was  rendered 
in  a  court  of  general  Jurisdiction,  and  when 
a  Judgment  of  a  court  of  general  jurisdiction 
is  attacked  collaterally  every  presumption  is 
made  in  favor  of  it3  Integrity.    If  no  snm- 
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'Nothing  sball  be  Intended  to  be  out  of  tbe 
Jurisdiction  of  a  superior  court  but  that 
which  expressly  appears  to  be  so.  Hence, 
though  the  existence  of  any  jurisdictional 
fact  may  not  be  affirmed  upon  tbe  record.  It 
will  be  presumed  upon  a  collateral  attack 
that  tbe  court.  If  of  general  Jurisdiction,  has 
acted  correctly  and  with  due  authority,  and 
Its  Judgment  will  be  as  valid  as  though  every 
fact  necessary  to  Jurisdiction  affirmatively 
appears.'  Jones  v.  Edwards,  78  Ky.  6;  New- 
comb's  Ex'rs  V.  Newcomb,  IS  Bush,  554,  26 
Am.  Rep.  222."  See,  also,  tbe  cases  of  Myers 
▼.  Pedlgo  (Ky.)  72  S.  W.  734,  and  Sorrell  v. 
Samuels  (Ky.)  49  S.  W.  762,  which  affirm  the 
doctrine  as  to  collateral  attacks  upon  Judg- 
ments of  a  court  of  general  Jurisdiction,  and 
further  decided  that  tbe  only  way  to  correct 
such  errors  is  by  appeal,  and  Infants  are  giv- 
en 12  months  after  obtaining  the  age  of  21 
to  show  cause  against  the  Judgment. 

In  this  case,  however,  it  is  shown  by  the 
uncontradicted  evidence  that  the  courthouse 
in  Hazard,  where  the  action  of  Patton  against 
Huff  was  i)endlng,  was  destroyed  by  fire  aft- 
er the  sale  of  the  land,  and  the  book  contain- 
ing the  orders  of  the  court  for  the  years  1888 
and  1889  was  destroyed  as  well  as  many  pa- 
pers in  the  office,  and  the  presumption  1b  that 
the  action  of  the  court  In  that  proceeding  was 
regular;  that  every  legal  step  necessary  to 
make  the  proceeding  valid  was  had.  It  ap- 
pears from  the  record  that  the  last  order 
made  in  tbe  case  of  Patton  against  Huff, 
which  distributed  the  purchase  money  receiv- 
ed from  John  C.  Huff  and  approved  the  deed 
made  by  the  commissioner  to  him,  was  in- 
dorsed by  L.  H.  N.  Salyer  and  D.  K.  Raw- 
lings.  It  Is  proved  that  at  that  term  of  the 
court,  September,  1890,  Salyer  was  elected  by 
tbe  bar  as  special  Judge  for  that  term,  and  it 
also  appears  that  he  was  one  of  tbe  attorneys 
for  the  plaintiff,  Patton.  It  Is  unnecessary 
for  us  to  determine  the  effect,  if  any,  it  had 
upon  the  validity  of  the  deed  made  by  tbe 
commissioner  to  John  C.  Huff,  as  It  is  shown 
by  the  record  that  he  was  tbe  purchaser  at 
tbe  sale  which  was  confirmed,  the  presump- 
tion is,  by  a  regular  Judge,  and  the  purchase 
money  paid.  This  made  him  the  owner  of 
the  land.  The  only  necessity  for  the  convey- 
ance was  that  it  might  be  recorded  In  the 
county  court  clerk's  office  as  evidence  of  his 
title.  We  will  say,  however,  that  In  our 
opinion  the  deed  conveying  the  land  to  John 
C  Huff  was  valid  for  the  reason  that  the 
proof  shows  without  contradiction  that,  in 
every  case  where  Salyer  signed  his  name  as 
Judge,  there  also  appeared,  when  Salyer  was 
coimsel  for  either  of  the  parties,  the  name  D. 
K.  Rawlings,  a  member  of  that  bar,  as  Judge, 
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agreement  of  parties  or  their  counsel. 

For  these  reasons  the  Judgment  of  the  low- 
er court  is  affirmed. 


RATHFON  V.  GAINES  et  al. 
(Court  of  Appeals  of  Kentucky.    May  6,  1909.) 

1.  Sales  (§  52*) — Action  fob  Rescission— 
MisREPBESENTATiONS— Evidence. 

Evidence  held  to  sustain  a  finding  that 
there  were  do  misrepresentations  b^  the  seller's 
aeent  as  to  tbe  value  of  tbe  physical  property 
of  a  printing  plant  sold  or  as  to  its  gross  and 
net  earnings. 

[Ed.  Note. — For  other  cases,  see  Sales,  Cent. 
Dig.  i  140;   Dec.  Dig.  |  52.*] 

2.  Appbai,  and  Ebbob  (8   1(K)9*)— Review— 
Finding  of  Chanckllob. 

Where,  on  appeal,  the  mind  upon  considera- 
tion of  the  whole  case  is  left  in  doubt,  tbe  find- 
ing and  judgment  of  the  chancellor  exercises  a 
controlling  influence. 

[EM.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent.  Dig.  K  3970^3978:  Dec  Dig.  | 
1009.*] 

Appeal  from  Circuit  Court,  Warren  County. 

"Not  to  be  officially  reported." 

Consolidated  actions  by  Renson  Ratbfon 
against  John  B.  Gaines  and  another  and  by 
Mrs.  John  B.  Gaines  against  Renson  Rath- 
fon.  There  was  a  Judgment  dismissing  Rath- 
fon's  petition,  and  Judgment  rendered  against 
him  in  the  other  action,  and  he  appeals  from 
both  Judgments.    Affirmed. 

Sims,  Du  Bose  &  Rodes,  for  appellant 
Wright  &  McElroy,  C.  U.  McElroy,  and  Thom- 
as W.  Thomas,  for  appellees. 

LASSING,  J.  Prior  to  April,  1906,  Mrs. 
John  B.  Gaines  was  the  owner  of  a  newspaper 
and  printing  outfit  at  Bowling  Green,  Ky., 
knoi^n  as  the  "News  Publishing  Company." 
Her  husband,  John  B.  Gaines,  was  the  man- 
ager of  said  plant  for  her.  Desiring  to  dis- 
pose of  said  plant,  she  caused  it  to  be  ad- 
vertised, and  a  notice  of  the  advertisement 
fell  Into  the  hands  of  Renson  Ratbfon.  He 
was  a  printer  and  had  saved  up  some  $3,000 
or  $4,000,  and,  as  he  wanted  to  purchase  a 
newspaper  plant,  be  answered  this  advertise- 
ment, and  the  correspondence  relative  there- 
to resulted  in  his  meeting  John  B.  Gaines  In 
Louisville,  where  the  proposition  to  purchase 
at  least  an  Interest  in  the  plant  was  discuss- 
ed. The  representations  made  to  him  by 
Gaines  at  this  time  were  such  as  to  Induce 
him  to  go  to  Bowling  Green  and  Inspect  the 
plant  with  a  view  of  purchasing,  if  upon 
inspection  It  measured  up  to  his  expectations. 
After  Inspecting  the  physical  properties  of 
the  plant,  and  conferring  with  John  B. 
Gaines  relative  to  the  nature,  character,  and 
extent  of  the  business  done  by  said  company 
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chased  a  one-tblrd  interest  in  the  company 
upon  the  same  terms.  This  purchase  carried 
with  it,  not  only  the  physical  property,  but 
also  the  good  will,  subscription  list,  and  such 
evidences  of  indebtedness  In  the  way  of  ac- 
counts, etc.,  as  were  held  by  the  company. 
It  was  agreed  that  the  company  should 
thenceforth  be  operated  by  Gaines,  represent- 
ing his  wife,  Andrews,  and  Rathfon;  that 
each  was  to  receive  $25  per  week  out  of  the 
gross  earnings  of  the  company,  and  each  as- 
sumed to  pay  the  one-third  part  of  a  debt 
of  $1,550  which  the  company  owed  for  a 
linotype  machine.  Under  this  agreement  the 
said  parties  took  charge  of  the  company  and 
operated  it  for  some  time,  when  Rathfon  be- 
came dissatisfied,  and  Instituted  a  suit  where- 
in he  sought  to  rescind  the  contract  and  com- 
pel Mrs.  Gaines  to  repay  to  him  the  $3,166.- 
66  which  he  had  paid  to  her,  and  to  cancel 
the  note  for  $1,000  which  be  had  executed 
to  her  for  the  purchase  price  of  his  Interest 
in  the  plant,  on  the  ground  that  her  husband 
and  agent,  John  B.  Gaines,  had  falsely  and 
fraudulently  represented  -to  him  that  said 
plant  and  property  was  worth  at  least  $12,- 
000,  and  that  the  earning  capacity  thereof 
was  at  least  $12,000  per  year  in  gross,  and 
that  the  net  earnings  were  at  least  $5,000  per 
year ;  that  the  earnings  of  the  plant  for  the 
year  1905  were  about  $12,000,  while  the  gross 
expense  for  the  year  was  about  $6,000 ;  that 
the  net  earnings  for  the  year  1905  amounted 
to  at  least  $5,000,  and  that  it  had  run  aa 
high  as  $5,000  per  year  for  some  years  prior 
to  1905.  He  alleged  that  each  of  these  state- 
ments so  made  to  him  by  Gaines  was  false, 
and  known  by  him  to  be  false  at  the  time 
they  were  made,  and  were  made  for  the  pur- 
pose of  deceiving  blm,  and  that  they  did  de- 
ceive him,  to  his  prejudice  and  injury.  He 
pleaded  further  that  the  plant  was  not  worth 
to  exceed  $6,500,  and  that  its  total  earnings 
did  not  exceed  $6,000  per  year,  and  that  all 
of  this  sum  was  required  to  operate  said 
plant,  and  get  out  the  daily  and  weekly  pa- 
per which  it  edited.  To  this  petition  an  an- 
swer was  filed,  traversing  all  of  the  allega- 
tions of  fraud  and  misrepresentation,  and 
pleading  affirmatively  that  Rathfon  was  a 
practical  printer  of  long  experience,  and  that 
before  purchasing  the  property  he  had  exam- 
ined it  fully,  and  Investigated  its  earning 
capacity,  especially  as  to  the  year  1905,  which 
was  taken  as  a  basis,  and  had  satisfied  him- 
self that  the  gross  and  net  earnings  of  said 
plant  for  that  year  were  as  represented.  An- 
drews was  made  a  party  defendant  to  the 
suit,  and  filed  his  separate  answer.  In  which 
be  sided)  with  his  codefendant  Gaines. 
Thereafter  the  note  which  Rathfon  had  ez- 


to  rescind  the  contract.  Proof  was  taken 
and  the  cases  were  submitted  and  heard  to- 
gether. The  chancellor  found  against  the 
daim  and  contention  of  plaintiff  Rathfon  as 
to  the  allegations  of  fraud  and  misrepresen- 
tation, and  dismissed  his  petition,  and  render- 
ed Judgment  against  Rathfon  for  the  $1,000 
note,  with  interest,  in  favor  of  Mrs.  Gaines, 
and  directed  that  his  interest  in  the  plant  l>e 
sold  In  satisfaction  thereof.  From  both  of 
said  Judgments  Rathfon  appeals. 

The  correctness  of  the  Judgment  for  the 
$1,000  in  favor  of  Mrs.  Gaines  depends  up- 
on the  dlsx>osition  that  is  made  of  the  suit  for 
rescission.  If  the  finding  and  Judgment  of 
the  chancellor  upon  the  questions  raised  in 
that  suit  Is  correct,  then,  of  course,  the  Judg- 
ment directing  a  sale  of  Rathfon's  interest 
in  the  plant  to  satisfy  his  $1,000  debt  must 
stand,  for  his  only  defense  thereto  Is  that  be 
was  deceived  and  overreached  In  the  pur- 
chase by  John  B.  Gaines,  her  agent  Quite 
an  effort  is  made  in  the  record  to  show  that 
the  defendant  Andrews  never.  In  fact,  paid 
his  part  of  the  purchase  price,  and  that  he 
was  acting  in  collusion  with  Mrs.  Gaines  in 
perpetrating  a  fraud  upon  Rathfon  by  indu- 
cing him  to  purchase  an  interest  In  the  plant; 
but,  after  a  careful  Inspection  of  the  record, 
we  are  satisfied  that  plaintiff  failed  in  this 
particular,  for  the  evidence  fairly  establish- 
es the  claim  of  Andrews  that  he  paid  his  part 
of  the  purchase  price,  as  stipulated  in  the 
contract,  and  was  not  guilty  of  any  repre- 
hensible conduct  In  bringing  about  the  nego- 
tiations which  resulted  in  the  sale  of  the  in- 
terest in  the  plant  to  appellant.  Hence  the 
sole  question  open  for  determination  is  wheth- 
er or  not  John  B.  Qalnes,  as  the  agent  of  hla 
wife,  falsely  and  fraudulently  represented 
to  appellant  a  state  of  facts  relative  to  the 
company's  business,  which  he  knew  to  be  un- 
true, for  the  purpose  of  making  the  sale. 

The  fraudulent  representations  relied  up- 
on by  appellant  to  support  his  contention 
are  the  statements  which  he  alleges  John  B. 
Gaines  made  to  him  relative  to  the  value  of 
the  physical  property  of  the  plant  and  Its 
business.  First,  as  to  the  physical  property, 
he  alleges  that  it  was  represented  to  uim  as 
being  worth  $12,600,  when  as  a  matter  of 
fact  it  was  not  worth  to  exceed  $6,500.  Up- 
on this  point  the  weight  of  the  evidence  Is 
against  bis  contention.  Two  witnesses  are 
Introduced  by  appellant,  who  fixed  the  value 
of  the  physical  property  at  about  $6,500, 
whereas  the  witnesses  introduced  by  defend- 
ants place  the  value  of  the  physical  proper- 
ty at  from  $8,760  t»  $10,000,  and  the  average 
value,  as  fixed  by  the  witnesses  for  the  de- 
fendant, some  four  or  five  In  number,  ex- 


\ 


Ky.) 


BATHFOlf  T.  GAINES. 


93» 


ceeds  ^,000.  However,  as  appellant  Is  ediown 
to  be  a  practical  printer,  and  familiar  with 
printing  presses  and  other  machinery,  con- 
trlvances,  and  apparatus  In  general  nse  about 
a  printing  establishment,  his  claim  that  he 
was  deceived  as  to  the  value  of  this  property 
cannot  be  seriously  taken,  since  the  property 
was  exhibited  to  him  tn  full,  and  he  was 
given  every  opportunity  to  ezamlve  same  and 
satisfy  himself  as  to  Its  value.  The  testimo- 
ny of  the  witnesses  for  appellee  as  to  the  val- 
ue of  the  physical  property  of  the  plant  Is 
rnucb  more  satisfactory,  and  Is  clearer  than 
that  of  the  appellant,  and,  considering  all  of 
the  testimony  upon  this  point,  we  are  of  the 
opinion  that  the  physical  property  of  the 
plant  was  at  the  time  of  which  the  witnesses 
epoke  worth  not  less  than  $8,000,  and  $10,- 
000  could  not  be  said  to  be  an  exorbitant  val- 
uation thereon.  Appellant  himself,  while 
fixing  the  valnation  upon  this  property  at  a 
mnch  lower  figure,  states,  that,  If  the  earn- 
ing capacity  of  the  plant  was  $5,000  net  per 
annum,  the  plant  would  be  easily  worth  $12,- 
000, 

It  is  shown  that  the  accounts  held  by  the 
plant  on  April  2,  1906,  the  date  of  the  pur- 
chase, amounted  to  about  $1,700.  To  this 
must  be  added  the  value  of  the  good  will  of 
the  company,  its  subscription  list,  etc.,  which 
the  testimony  shows  under  normal  conditions 
is  worth  50  per  cent,  of  the  value  of  the 
physical  property,  which  would  make  the  to- 
tal value  of  plant  at  that  time,  tn  round  num- 
bers, about  $16,000.  Of  course,  If  this  was 
Its  value,  then  appellant  did  not  pay  more 
for  the  one-third  Interest  therein,  which  he 
bought,  than  it  was  reasonably  worth.  But 
it  Is  argued  that  the  statement  of  John  B. 
Oalnes,  the  manager,  as  to  the  gross  and  net 
earnings  of  the  company  for  the  year  1905, 
was  false  and  fraudulent,  and  that,  even 
though  it  be  conceded  that  appellant  is  not  in 
a  position  to  complain  as  to  representations 
made  to  him  concerning  the  value  of  the 
physical  property,  still  as  to  these  latter 
statements  he  had  no  means  of  Informing 
himself,  and  had  relied  wholly  upon  the  word 
and  representations  of  the  manager,  John  B. 
Oalnes,  and  in  this  way  the  deceit  was  prac- 
ticed and  fraud  perpetrated.  Appellant  call- 
ed to  his  aid  an  accountant,  and  had  him  in- 
vestigate and  report  on  the  business  done  by 
the  comiMtny  for  the  year  1906.  The  receipts 
for  that  year  were  kept  in  a  book  called  a 
"Cash  Book."  This  book  showed  the  vari- 
ous sums  collected  during  the  year,  the  date 
upon  which  each  was  paid,  and  by  whom. 
According  to  this  book  there  was  received 
from  January  1,  1905,  to  January  1,  1906,  a 
total  of  $10,587.07.  Of  these  collectlonB  a 
part  were  for  work  that  had  been  done  in 
1904,  and  it  is  argued  in  favor  of  appellant 
that  for  these  collections  a  deduction  Should 
be  made,  and  that,  while  the  books  show  re- 
ceipts for  tlie  year  1905  amounting  to  more 


than  $10,600,  aa  a  matter  of  fact  the  receipt* 
for  this  period  were  much  less  than  this  sum. 
On  the  other  hand,  appellee  urges  that,  whll» 
It  is  true  that  a  portion  of  the  receipts  taken 
in  during  the  year  1905  were  for  business 
done  during  the  year  1904,  there  was  likewise 
a  large  part  of  the  collectlonB  which  should 
have  been  made  during  the  latter  part  of  the- 
year  1905  for  business  done  in  that  year  that 
were  not  made,  but  were  carried  over  into 
the  year  1906,  and  were  or  should  have  been 
collected  during  that  year,  and  that,  as  a 
matter  of  fact,  the  cash  book  does  not  show 
all  of  the  business  done  by  the  company  dur- 
ing the  year  1905,  for  the  reason  that  the  ac- 
counts or  claims  for  business  done  in  1905^ 
which  were  uncollected,  exceed  the  amount 
of  claims  for  business  done  In  1904  which 
were  collected  and  reported  in  1905. 

As  the  business  was  owned  solely  by  Mrs. 
Oalnes  during  the  year  1905,  no  itemized  ac- 
count of  the  expenses  for  that  year  was  kept, 
and  this  Item  is  estimated  by  Oalnes,  and 
reported  on  in  a  very  unsatisfactory  way  by 
the  accountant  representing  appellant.  John 
B.  Oalnes  says  that  the  expenses  for  that 
year  amounted  to  $5,506.75,  and  that  this  was 
arrived  at  by  taking  into  account  all  of  the 
various  items  of  expense  per  week  which  he 
had  during  that  year.  If  we  accept  the  state- 
ment  as  shown  by  the  cash  book  as  correct, 
the  receipts  exceeded  the  expenditures  for 
that  year  by  something  In  excess  of  $5,000. 
According  to  the' calculation  of  the  account- 
ant, the  cash  from  business  in  1905  amounted 
to  $7,596.55,  and  the  profits  for  the  same 
time  amounted  to  $2,589.80,  and  he  reports 
"accounts  uncollected"  which  went  over  Into 
the  succeeding  year  amounting  to  $3,360.48. 
Now,  then,  what  proportion  of  these  accounts 
were  old  claims  which  had  been  brought  over 
Into  1905  from  1904  is  not  clear,  nor  is  this 
method  of  determining  the  amount  of  busi- 
ness each  year  as  satisfactory  as  that  sug- 
gested by  the  manager,  Oalnes,  for  the  rea- 
son that,  where  accounts  are  carried  over 
from  one  year  into  the  next  year's  business. 
It  would  be  difficult  in  keeping  the  books  of 
the  company  to  determine  with  nicety  the 
amount  of  business  transacted  in  any  one 
year,  but,  where  the  business  for  the  year 
is  taken  to  be  the  ahiount  of  money  actually 
collected  on  new  business  and  old  accounts 
during  a  given  year,  a  very  simple  method, 
and  one  easily  understood,  is  presented,  and, 
if  from  these  gross  receipte  of  the  year  there 
is  deducted  the  actual  expenses,  we  have 
then  what  would  be  generally  understood  to 
be  the  net  Income  from  the  business  during 
that  year.  As  this  was  the  method  which 
was  employed  by  Mr.  Oalnes  in  keeping  the 
book  accounts  of  the  company.  It  is  but  nat- 
ural that  in  making  his  report  of  the  busi- 
ness for  the  year  1905  he  should  have  been 
governed  by  these  figures.  If  he  was,  and  the 
cash  book  represents  the  real  amount  collect- 
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appellant  was  Investigating  the  financial  con- 
dition of  the  company  and  looking  Into  the 
nature  and  extent  of  the  buslnesB,  he  bad 
been  told  that  the  company  had  done  a  giv- 
en amount  of  business  during  the  year,  and 
that  it  had  received  in  cash  the  amounts 
which  bis  accountant  showed  it  had  receiv- 
ed, $7,596.55,  and  had  realized  a  cash  profit 
of  $2,589.80,  and  had  uncollected  accounts 
amounting  to  $3,360.48,  claims  for  work  done, 
the  report  would  have  been  as  satisfactory 
and  acceptable  to  him  as  It  was  In  the  form 
In  which  It  was  made.  While  certain  state- 
ments are  shown  to  have  been  made  by  Mr. 
Gaines,  the  manager,  relative  to  the  circula- 
tion of  a  periodical  in  which  he  was  interest- 
ed for  the  purpose  of  securing  advertisements, 
which,  we  confess,  are  somewhat  confusing, 
If  not  misleading,  still  no  such  statements 
were  made  to  appellant  upon  this  account 
which  induced  him  to  enter  Into  the  trade, 
and  therefore  they  have  little  or  no  bearing 
upon  the  question  at  Issue.  Nor  is  much  light 
thrown  upon  the  question  as  to  the  extent 
of  the  business  done  by  the  company  in  1905 
by  showing  that  It  did  a  much  less  business 
in  1906,  nor  by  showing  that  another  news- 
paper plant  conducted  in  the  same  town  did 
as  good.  If  not  better,  business  In  1906  than 
it  did  in  1905.  The  success  of  a  newspaper 
plant,  like  that  of  any  other  enterprise,  de- 
pends upon  Its  management  Under  one 
management  It  may  thrive  and  flourish,  while 
under  a  different  management  it  may  be  a 
complete  failure.  Certain  It  is  that  when 
managed  by  John  B.  Oaines,  as  agent  for 
his  wife  alone,  the  cash  receipts  were  much 
larger  than  they  were  during  a  similar  peri- 
od when  the  business  was  conducted  under 
the  new  arrangement.  The  record  shows 
conclusively  that  the  business  done  in  1906 
was  much  less  than  that  proven  to  have  been 
done  in  1905,  and  no  satisfactory  explana- 
tion is  given  for  all  of  this  decrease.  There 
are  likewise  sharp  conflicts  In  the  testimony 
which  we  cannot  reconcile  or  harmonize; 
still  the  weight  of  the  evidence  Is  in  favor 
of  the  contention  of  appellee,  and,  while  the 
conclusion  we  have  reached  Is  not  altogether 
satisfactory,  It  Is  In  accord  with  the  Judgment 
of  the  chancellor,  who  was  on  the  ground, 
and,  no  doubt,  more  or  less  familiar  with  the 
surroundings,  the  litigants,  and-thelr  witness- 
es. His  opinion  Is  entitled  to  some  weight, 
and,  as  has  often  been  held,  where  the  mind, 
upon  consideration  of  the  whole  case,  is  left 
In  doubt,  the  finding  and  judgment  of  the 
chancellor  should  and  does  exercise  a  con- 
trolling influence. 
The  Judgment  is  therefore  aflDrmed. 


eral  demurrer  as  an  objection  to  a  pleading  be- 
cause it  does  not  state  a  cause  of  action,  and 
providing  that  a  failare  to  make  such  objection 
IB  not  a  waiver  thereof,  a  defendant  answering 
to  the  merits  without  first  haviiif  his  general 
demurrer  to  the  petition  disposed  of  does  not 
waive  Uie  defects  in  the  petition. 

[Ed.    Note.— For   other    cases,    see    Pleading, 
Cent.  Dig.  S  1366;   Dec.  Dig.  S  408.*] 
2.  ElVIDENCE    (i   82*)  —  Pbesumptionb  —  Dis- 

CHABOE  OF  OVFICIAI,  DUTT. 

In  the  absence  of  a  showing  to  the  con- 
trary, the  presumption  is  that  a  warrant  issued 
by  the  judge  of  the  county  court  was  regnlar, 
and  that  the  judge  discharged  his  duty  with 
reference  thereto. 

[EH.   Note.— For   other   cases,   see   Evidence, 
Cent.  Dig.  )  104;   Dec.  Dig.  f  82.*] 

8.  PUEJlDINO     (8    8*)— SOITICIENCT— CONCI.X7- 
BIONS. 

A  petition  in  an  action  for  false  imprison- 
ment, which  shows  that  plaintiff  was  arrested 
under  a  warrant  issued  Dy  the  judge  of  the 
county  court,  but  which  fails  to  allejge  that  the 
judge  issued  the  warrant  without  information 
on  oath  or  without  affidavit  filed  showing  the 
nature  of  the  offense,  or  that  the  judge  did  not 
have  personal  knowledge  of  the  commission  of 
the  offense  charged,  but  which  merely  avers  that 
the  judge,  "without  probable  cause  or  any 
cause,"  issued  the  warrant,  etc,  does  not  allege 
that  the  warrant  waa  illegally  issued  |  the  qaot- 
ed  averment  being  a  mere  conclusion  of  the 
pleader. 

[Ed.   Note.— For   other   cases,    see   Pleading, 
Cent.  Dig.  M  12-28%  ;    Dec  Dig.  {  S.*} 

4.  PcEADiNo  (J  8*)— Conclusions. 

A  petition  in  an  action  for  false  imprison- 
ment, which  shows  that  plaintiff  was  arrested 
on  a  warrant  issued  by  defendant  as  judge  of 
the  county  court,  and  which  avers,  with  refer- 
ence to  an  examining  trial,  that  there  was  no 
testimony  heard  by  the  judge  tending  to  show 
that  any  act  was  done  or  omitted  by  plaintiff 
since  the  law  alleged  to  have  been  violated  by 
him  went  into  effect,  and  that,  though  not 
proven  guilty,  defendant  as  judge  had  required 
of  plaintiff  excessive  bail,  etc,,  states  only  a 
conclusion  of  the  pleader,  and  does  not  all^K 
any  wrongful  conduct  of  defendant. 

[Ed.    Note. — For   other   cases,    see    Pleading, 
Cent.  Dig.  H  12-28%  ;    Dec  Dig.  {  8.*] 

5.  False  Imprisonment  (8  20*) — Petitiok— 
Sufficiency. 

A  petition  in  an  action  for  false  imprison- 
ment which  alleges  that  defendant  as  judge  of 
the  county  court  required  excessive  bail  of  plain- 
tiff, and  refused  to  i>ermlt  third  persons  to  sign 
to  a  bond,  and  that  plaintiff  waa  committed  to 
jail,  but  which  fails  to  allege  that  the  third  per- 
sons authorized  any  one  in  writing  to  sign  their 
names  to  the  bond  as  required  by  Ky.  St.  { 
482  (Russell's  St.  §  1799),  is  InsufBcient  for 
failing  to  allege  that  the  third  persons  execut- 
ed a  power  of  attorney  authorizing  some  one 
to  sign  their  names  to  the  bond  and  to  file  the 
power. 
[Ed.  Note.— For  other  cases,  see  False  Im- 

rrisonment.   Cent   Dig.    if  86-88;    Dec   Dig. 
20.*] 

Appeal  from  Circuit  Court,  Owen  County. 
"To  be  officially  reported." 
Action  by  Jones  Schooler  against  W.  P. 
Tancey  and  another.    From  a  judgment  of 
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dlamlssal  rendered  on  snatalning  a  general 
demurrer  to  the  petitlim,  plaintiff  appeals. 
Afflnneda 

3.  H.  Settle,  for  appellant  J.  L.  W. 
Slaughter,  John  W.  Douglas,  and  J.  O.  Yal- 
landlngham,  for  appellees. 

KUNN,  J.  This  action  was  institnted  by 
appellant  against  W.  F.  Yancey  and  the 
TTnited  States  Fidelity  &  Guaranty  Company, 
his  surety,  for  false  imprisonment  The 
court  sustained  a  demurrer  to  appellant's 
petition  and  dismissed  his  action;  he  falling 
and  refusing  to  plead  further.  Omitting  that 
part  of  the  petition  setting  up  the  election 
and  qualification  of  appellee  Yancey  as  coun- 
ty court  Judge,  the  execution  of  bond  as 
such,  and  other  formal  parts,  it  is  as  fol- 
lows: "The  plaintiff  further  states  that  on 
the  23d  day  of  July,  1908,  the  defendant  W. 
P.  Yancey,  as  Judge  aforesaid,  without  prob- 
able cause,  or  any  cause,  issued  a  warrant 
of  arrest  against  this  plalntltF,  and  caused 
plaintiff  to  be  arrested  thereunder,  and  that 
on  the  3d  day  of  August  1908,  still  acting 
as  Judge  aforesaid,  proceeded  to  bold  an  ex- 
amining court  to  ascertain  if  this  plaintiff 
had  violated  the  law  as  charged  in  said  war- 
rant of  arrest  and  at  said  'trial'  announced 
that  he  (the  Judge)  'wanted  the  law  read  to 
the  crowd,'  which  was  done,  and  plaintiff 
says  that  there  was  no  testimony  whatever 
heard  by  said  defendant  Judge  tending  to 
show  that  any  act  was  done  or  omitted  to 
be  done  by  this  plaintiff  in  Owen  county  or 
in  the  state  of  Kentucky  since  the  said  law 
said  to  have  been  violated  by  plaintiff,  and 
known  as  the  'Crecellus  Act,'  went  into  ef- 
fect But  plaintiff  says  that  although  not 
proven  guilty,  the  defendant  Yancey,  as  Judge 
aforesaid,  and  legally  empowered  to  preside, 
bear,  and  determine  questions  of  l>oth  law 
and  fact  in  violation  of  the  Constitution,  re- 
quired of  plaintiff  'excessive  bail,'  and  all 
without  testimony  to  support  his  Judgment 
and  thereupon  the  plaintiff  offered  to  execute 
bond  as  demanded  by  said  Judge,  with  M. 
H.  Stonestreet  and  June  W.  Oayle,  person- 
ally known  to  said  Judge  to  be  solvent  and 
amply  sufficient,  as  sureties  thereon,  the 
said  Judge  announcing  publicly  that  either 
of  said  sureties  alone  is  'good,'  but  then  and 
there  unlawfully  and  over  plaintiff's  protest 
refused  to  permit  the  said  Stonestreet  or 
Oayle  either  of  them  to  have  their  names 
signed  as  sureties  to  said  bond,  which  they 
were  willing  to  do  and  offered  to  do  as  t«y 
law  required,  and  that  said  defendant  Yan- 
cey, as  Judge  aforesaid,  then  and  there  did 
willfully  and  unlawfully  cause  the  body  of 
this  plaintiff  to  be  committed  to  the  Jail  of 
Owen  county  where  he  was  incarcerated  for 
hours  against  plaintifTs  will,  and  without 
semblance  of  legal  Justification  for  his  said 
act  The  plaintiff  says  that  by  reason  of  the 
cruel.  Inhuman,  and  unlawful  act  of  said 
Judge  in  committing  plaintiff  to  prison  that 
the  plaintiff  has  been  humiliated  and  sub- 


jected to  tannts  and  Jeers  of  his  fellow  men, 
and  caused  to  suffer  indescribable  mental 
anguish,  and  to  expend  |50  attorney  fee  for 
services  in  securing  plaintiff's  release,  and 
that  he  has  been  damaged,"  etc. 

At  the  first  term  of  the  court  after  the  fil- 
ing of  the  petition,  appellee  Yancey  filed  a 
general  demurrer  thereto.  The  court  took 
time  to  consider  the  demurrer,  and  pending 
this  motion  Yancey  filed  his  answer.  At  a 
subsequent  term,  by  permission  of  the  court 
Yancey  withdrew  his  answer  and  filed  an- 
other. At  the  same  term  of  the  court  the 
United  States  Fidelity  &  Ouaranty  Company 
filed  its  separate  answer,  and  the  court  dis- 
posed of  the  general  demurrer  biy  the  follow- 
ing order,  to  wit:  "The  general  demurrer 
heretofore  entered  to  plaintiff's  petition  here- 
in having  been  considered  by  the  court  and 
the  court  sufficiently  advised,  said  demurrer 
is  sustained  and  leave  given  plaintiff  to 
amend,  to  which  plaintiff  excepts,  and  plain- 
tiff, declining  to  amend,  It  Is  ordered  that  the 
petition  be,  and  the  same  is  now  dismissed, 
and  it  is  adjudged  that  the  defendants  re- 
cover of  the  plaintiff  the  cost  here  expended, 
may  have  execution,  to  all  of  which  plain- 
tiff excepts."  Appellant  contends  that  the 
court  erred  in  sustaining  this  demurrer  for 
two  reasons:  First,  that  appellees  bad  waiv- 
ed the  defects,  if  any  there  were,  in  the  peti- 
tion by  filing  their  answers,  to  the  merits 
without  first  having  the  demurrer  disposed 
of;  second,  that  the  petition  stated  a  good 
cause  of  action.  Section  93,  Civ.  Code  Prac, 
is  in  part  as  follows: 

"(1)  A  general  demurrer  is  an  objection  to 
a  pleading  because  it  does  not  state  facts 
sufficient  to  constitute  a  cause  of  action  or 
a  defense,  or  because  It  does  not  state  facts 
sufficient  to  support  a  cause  of  action  or  a 
defense. 

"(2)  Failure  so  to  make  such  objection  is 
not  a  waiver  thereof,"  etc. 

This  section  Is  conclusive  of  the  first  ques- 
tion raised  by  appellant 

The  lower  court  did  not  err  in  sustaining 
the  demurrer  to  the  petition.  It  will  be  ob- 
served that  the  action  was  instituted  against 
appellee  Yancey  as  county  Judge  of  the 
Owen  county  court  to  hold  him  liable  for 
damages  which  appellant  claims  to  have  sus- 
tained by  reason  of  the  Judge's  decision 
against  him  on  an  examining  trial,  and  for 
refusing  to  allow  certain  persons  to  have 
their  names  signed  to  bis  bail  bond.  It  ap- 
pears from  the  petition  that  appellant  was 
arrested  under  a  warrant  which  was  issued 
by  appellee  as  Judge  of  the  Owen  county 
court  While  it  is  not  stated  in  the  petition 
the  substance  of  the  warrant  under  which 
he  was  arrested,  nor  is  there  a  copy  of  it 
filed  with  the  petition,  it  is  intimated  that 
the  warrant  was  issued  against  appellant  for 
a  violation  of  the  Crecellus  act  Other  than 
this,  he  gave  the  court  no  statement  of  the 
nature  of  the  offense  or  crime  with  which 
he  was  (barged.    Without  this,  the  presump- 
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arrest  for  appellant  and  causea  mm  to  oe 
arrested,  and  that  be,  acting  as  Judge  afore- 
said, proceeded  to  hold  an  examining  trial 
to  ascertain  whether  or  not  appellant  had 
violated  the  law  as  charged  In  the  warrant. 
The  phrase  "without  probable  cause  or  any 
■cause,"  without  showing  any  reason  for  such 
statement,  Is  a  conclusion  of  the  pleader,  and 
for  that  reason  Is  bad.  He  did  not  allege 
that  the  Judge  issued  the  warrant  without 
Information  given  him  on  oath,  or  without 
affidavit  filed  In  his  office  showing  the  na- 
ture of  the  offense  for  which  l^e  warrant 
Issued,  or  that  the  Judge  did  not  have  per- 
sonal knowledge  of  the  commission  of  the 
offense  charged  in  the  warrant.  Therefore 
no  fact  was  alleged  in  the  petition  from 
which  the  court  could  have  been  authorized 
to  conclude  that  the  warrant  was  illegally 
Issued.  The  petition  Is  equally  defective 
with  reference  to  the  alleged  examining  trial. 
It  was  alleged  In  the  petition  that  "there 
was  no  testimony  whatever  heard  by  said 
defendant  Judge  tending  to  show  that  any 
act  was  done  or  omitted  to  be  done  by  this 
plaintiff  in  Owen  county  or  in  the  state  of 
Kentucky  since  the  said  law  said  to  have 
been  violated  by  plaintiff,  and  known  as  the 
'Crecelius  Act,'  went  into  effect.  But  plain- 
tiff says  that,  although  not  proven  guilty, 
the  defendant  Tancey,  as  Judge  aforesaid, 
and  legally  empowered  to  preside^  hear,  and 
-determine  questions  of  both  law  and  fact, 
in  violation  of  the  Constitution,  required  of 
plaintiff  'excessive  ball.' "  This  amounts 
«nly  to  a  conclusion  of  the  pleader.  The 
amount  of  the  ball  required  is  not  alleged. 
There  is  an  admission  in  the  pleading  that 
«vldence  was  Introduced  on  the  examining 
trial;  but  appellant  was  of  the  opinion  that 
It  did  not  tend  to  show  that  he  was  guilty 
of  any  offense,  but  It  appears  that  the  court 
differed  from  him  on  that  point  There  was 
no  positive  fact  alleged  which  Indicated  that 
the  lower  court  erred  in  that  matter,  even  If 
the  court  could  have  been  made  liable  for  an 
error  In  its  opinion,  which  it  Is  not  necessary 
to  determine  or  discuss,  as  the  petition  is  so 
defective  that  it  falls  to  present  that  ques- 
tion for  determination. 

It  is  also  alleged  in  the  petition.  In  sub- 
stance, that  the  court  required  excessive 
bail  of  appellant;  that  be  could  have  avoided 
going  to  prison,  however,  but  for  the  fact 
appellee  Yancey  refused  to  permit  one  Stone- 
street  or  Gayle,  or  both  of  them,  to  have 
their  names  signed  as  surety  to  said  bond, 
which  tbey  were  willing  and  offered  to  do 
as  by  law  required.  It  was  also  alleged  that 
Yancey  said  at  the  time  that  either  of  the 
gentlemen    would    have    made    the    bond 


"JNo  person  snail  be  bound  as  the  surety  for 
another  by  the  act  of  an  agent,  imless  the 
authority  of  the  agent  Is  In  writing,  signed 
by  the  principal,"  etc.  It  is  not  alleged  in 
the  petition  that  Stonestreet  or  Oayle  In  this 
manner  authorized  any  person  to  sign  their 
names  to  the  ball  bond.  It  Is  alleged  that 
they  offered  to  do  this  as  required  by  law. 
This,  however,  Is  merely  a  conclusion  of  the 
pleader.  It  should  have  been  alleged  that 
they  executed  a  power  of  attorney  under 
section  482,  Ky.  St,  authorizing  some  one  to 
sign  their  names  to  the  bond,  and  the  power 
of  attorney  should  have  been  ffied,  or  the 
substan'ce  of  it  copied  into  the  pleading,  so 
that  the  court  might  have  determined  wheth- 
er or  not  It  conformed  to  the  requirements 
of  the  law. 

For  these  reasons,  the  Judgm^it  of  the 
lower  court  Is  affirmed. 


STONE  V.  LAMB  et  al. 
(Court  of  Appeals  of  Kentucky.    May  6,  1909.) 

Appeai.  and  Error  (8  839*)— Trial  bt  CotJBT 
—  Record  —  FAiLtrRK   to    Move   kob    New 
Trial  or  Separatiobt  of  Law  and  Facts. 
Where  a  jury  was  waived,  and  the  law  and 
facts  submitted  to  the  court,  and  no  motion  for 
a  new  trial  was  made,  nor  a  separation  of  the 
law  and  facts  asked,  the  only  question  for  con- 
sideration on  appeal  is  the  sufficiency  of  the 
pleadings  to  support  the  verdict 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Dec.  Dig.  S  839.*] 

Appeal  from  Circuit  Court,  Calloway 
County. 

"Not  to  be  officially  reported." 

Action  by  B.  F.  Stone  against  James 
Lamb'and  others.  Judgment  for  defendants, 
and  plaintiff  appeals.    Affirmed, 

N.  B.  Barnett  for  appellant  A.  D.  Thomp- 
son, for  appellees. 

CARROLLy  J.  The  appellant,  B.  F.  Stone, 
as  plaintiff  below,  brought  this  action  in 
ordinary  against  the  appellees,  defendants 
below,  to  recover  a  small  tract  of  land,  which 
he  alleged  was  wrongfully  held  by  them, 
and  $50  for  Its  detention.  The  appellees 
filed  an  answer,  denying  that  the  appellant 
was  the  owner  of  the  land,  and  setting  up 
title  in  themselves.  After  the  pleadings 
were  made  up,  a  trial  by  Jury  was  waived, 
and  the  law  and  facts  submitted  to  the 
court.  The  court  after  hearing  the  evidence, 
adjudged — and  correctly,  as  we  believe,  from 
a  reading  of  the  record — In  favor  of  the  ap- 
pellees. From  the  judgment,  this  appeal  Is 
prosecuted. 

The  appellant  did  not  make  any  motion  In 
the  court  below  for  a  new  trial,  nor  did  be 
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verdict  there  can  be  no  doObt,  and  so  ttie 
Judgment  must  be  affirmed. 


ROSS  y.  THOMAS. 
<Court  of  Appeals  of  Kentucky.    April  30, 1909.) 

Appeai.  ard  Ebbob  (1 1008*)— Revikw— Ques- 
tions OP  Fact. 

Findings  of  fact  in  a  case  tried  before  the 

-court  will  not  be  disturbed  unless  clearly  wrong. 
[£>].  Note. — For  other  cases,  see  Appeal  and 

Error.  Cent.  Dig.  ;{  3955-39€9;    Dec  Dig.  S 

1006.^] 

Appeal  from  Circuit  Court,  Mohienberg 
<3ounty. 

"Not  to  be  officially  reported." 
Action  by  W.  J.  Ross  against  R.  T.  Thom- 
as, Jr.     From  a  judgment  for  defendant, 
plaintiff  appeals.    Affirmed. 

Willia  &  Meredith  and  Johnson,  Wlckllffe 
A  Johnson,  for  appellant  Taylor  &  Eaves, 
for  api)ellee. 

BARKER,  J.  The  appellant,  W.  J.  Ross, 
'Who  is  an  attorney  at  law,  was  employed 
by  J.  J.  Farmer  as  next  friend  of  his  infant 
son,  Ellis  Farmer,  to  prosecute  an  action 
against  the  Louisville  Cooperage  Company 
to  recover  damages  for  injuries  sustained  by 
the  Infant  caused  by  the  negligence  of  the 
cooperage  company.  Appellant  instituted 
the  action,  and,  when  the  case  was  called 
for  trial,  the  appellee,  R.  T.  Thomas,  Jr., 
who  is  also  an  attorney  at  law,  was  associ- 
ated with  appellant  to  assist  in  the  pros- 
ecution of  the  action.  The  case  was  tried 
•out  before  a  Jury,  with  the  result  that  a 
verdict  was  rendered  in  favor  of  the  plaintiff 
for  the  sum  of  $3,500.  To  reverse  this  Judg- 
ment an  appeal  was  prayed  to  this  court, 
.and  here  the  Judgment  was  affirmed.  Aft- 
erwards the  cooperage  company  paid  over 
the  full  amount  o'f  the  Judgment  to  John  S. 
Miller,  guardian  of  Ellis  Farmer,  and  the 
-amount  was  deposited  in  the  Muhlenberg 
County  Savings  Banlc.  The  appellant,  Ross, 
and  the  appellee,  Thomas,  having  disagreed 
las  to  what  part  of  the  Judgment  Thomas 
was  to  receive  tor  his  services,  the  latter 
instituted  this  action  in  the  Muhlenberg  cir- 
cuit court,  making  W.  J.  Ross,  the  Muhlen- 
berg County  Savings  Bank,  and  John  S. 
Miller,  guardian  of  Bills  Farmer,  parties  de- 
fendant In  his  petition  he  alleged  his  em- 
ployment and  services  and  the  agn^eement  to 
•pay  him  the  sum  of  20  per  cent,  of  the 
amount  recovered,  and  prayed  a  Judgment 
therefor.  Ross  denied  all  the  material  al- 
legations of  the  petition,  and  alleged  that 
under  his  contract  of  employment  with  J. 


,1.  J.  fitrnier  as  uexi  ineua  oi  piamiia 
agreed  to  give  Thomas  10  per  cent  of  the 
amount  recovered  which  was  coming  to  the 
infant  This  was  denied  by  Thomas,  and 
the  issue  was  made  up;  the  question  being 
simply  whether  Thomas  was  to  receive  a 
sum  equal  to  10  per  cent  or  20  per  cent  of 
the  Judgment  recovered  for  .  his  services. 
The  case  was  tried  before  the  court  with- 
out the  intervention  of  a  Jury.  The  trial 
court  held  that  the  next  friend  had  no  au- 
thority to  make  a  contract  for  the  Infant; 
but  it  being  proved  that  the  services  of  the 
attorneys  were  reasonably  worth  a  sum 
equal  to  50  per  cent,  of  the  Judgment  re- 
covered, this  was  allowed  on  a  quantum 
meruit  As  neither  the  infant  nor  his  guard- 
ian is  complaining  of  this  allowance,  it  must 
stand;  but  by  this  we  do  not  mean  to  be 
understood  as  questioning  the  Judgment  of 
the  lower  court  in  this  particular.  As  be- 
tween the  attorneys  the  circuit  Judge  award- 
ed Thomas  two-flfths  of  the  amount  allow- 
ed counsel  for  their  fee  and  Ross  three-fifths. 
From  this  Judgment  Ross  has  appealed. 

The  question  is  one  wholly  of  fact,  and 
we  are  unable  to  say  that  the  trial  court 
erred  in  sustaining  Thomas'  side  of  the  con- 
tention. The  record  indubitably  shows  that 
Thomas  did  much  more  tlian  one-half  of 
the  work  involved  in  the  recovery;  and,  if 
the  question  was  one  simply  of  merit,  he 
should  have  received  certainly  not  less  than 
one-half  of  the  allowance. 

A  careful  reading  of  the  record  convinces 
us  that  no  Injury  was  done  to  the  rights  of 
the  appellant  by  the  Judgment;  and  It  Is 
therefore  affirmed. 


COMMONWEALTH  v.  POINDEXTBR  et  al. 
(Court  of  Appeals  of  Kentucky.  May  7,  1009.) 
Sodomy  (|  !•)— Natube  op  Ofpense— "Buo- 

OEBY." 

The  word  "sodomy"  is  derived  from  Sodom, 
where  the  crime  was  prevalent,  and  the  crime 
consists  in  carnal  copulation  by  human  beings 
against  nature  with  penetration,  but  penetration 
of  the  mouth  is  not  sufficient  to  constitute  the 
crime,  and  consent  does  not  affect  Its  crim- 
inality, but  makes  the  consenting  party  an  ac- 
complice; and  buggery  is  the  same  ottense  be- 
tween a  man  and  a  beast 

[Eld.  Note.— For  other  cases,  see  Sodomy, 
Cent  Dig.  H  1,  2;  Dec.  Dig.  t  1.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  1,  p.  887 ;  VOL  7,  p.  6530.) 

Appeal  from  Circuit  Court,  Caldwell 
County. 

"To  be  officially  reported." 

C.  H.  Polndeiter  and  Prank  Moore  were 
convicted  of  sodomy.    The  verdict  was  set 
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aside,  a  dannrrer  to  the  Indictment  sustain- 
ed, and  the  Commonwealth  appeals.  Affirmed. 

James  Breathitt,  Atty.  Gen.,  and  Tom  B. 
McGregor,  Asst.  Atty.  Gen.,  for  the  Common- 
wealth. 

SETTLE,  C.  X  The  appellees,  C.  H.  Poln- 
dexter  and  Frank  Moore,  both  negroes,  were 
Indicted  In  the  court  below  for  the  crime  of 
sodomy.  Upon  being  arraigned  for  trial  they 
severally  entered  a  plea  of  guilty,  and  the 
trial  jury  by  the  verdict  returned  found  them 
guilty,  and  fixed  their  punishment  at  confine- 
ment In  the  penitentiary  two  years  each. 
After  the  return  of  the  verdict  appellees  en- 
tered a  motion  and  grounds  for  a  new  trial. 
The  principal  ground  urged  for  the  new  trial 
was  that  in  entering  the  plea  of  guilty  on  the 
trial  they  and  their  counsel  labored  under  a 
misapprehension  of  the  law.  In  that  he  and 
they  believed  the  acts  charged  in  the  Indict- 
ment, of  which  they  still  admitted  their  guilt, 
constlttited  the  crime  of  sodomy,  whereas 
tb«y  did  not  as  they  were  advised  after  the 
trial  constitute  that  crime  or  any  other  under 
the  law.  The  circuit  court  set  aside  the  ver- 
dict, and  granted  appellees  a  new  trial.  There- 
upon they,  by  counsel.  Interposed  a  demurrer 
to  the  indictment,  which  the  court  sustained 
on  the  ground  that  the  acts  charged  therein 
did  not  .constitute  sodomy,  and  dismissed  the 
Indictment  From  the  judgment  entered  pur- 
suant to  that  ruling  the  commonwealth  has 
appealed. 

The  acts  charged  against  the  appellees  are 
so  disgusting  that  we  refrain  from  copying 
the  indictment  la  the  opinion.  They,  how- 
ever, manifest  the  perpetration  between  ap- 
pellees and  by  each  against  the  other  of  an 
offense  against  nature  committed  by  the  In- 
sertion of  the  private  part  of  the  one  Into  the 
mouth  of  the  other  and  thereby  producing  an 
emission.  The  question  for  decision  is :  Did 
these  acts  constitute  the  crime  of  sodomy? 
We  have  tn  this  state  a  statiite  which  maizes 
sodomy  a  felony,  and  prescribes  the  punish- 
ment to  be  infiicted  for  its  commission,  but 
the  statute  does  not  define  the  crime.  As  it 
is  nevertheless  a  crime  at  common  law  in 
this  state,  we  must  loolc  to  that  source  to  as- 
certain its  constituent  elements  and  meaning. 
However,  the  word  "sodomy"  is  derived  from 
the  city  of  Sodom,  where  the  crime  against 
nature  had  Its  origin,  and  was  uuiversally 
prevalent  until  that  city  was  destroyed  by 
the  wrath  of  God. 

In  2  Bishop's  New  Criminal  Law,  f  1191, 
It  is  thus  defined :  "Sodomy  is  a  carnal  cop- 
ulation by  human  beings  with  each  other 
against  nature,  or  with  a  beast"  By  many 
of  the  common-law  writers  sodomy  is  spoken 
of  as  "the  infamous  crime  against  nature"; 
the  terms  "sodomy,"  "buggery"  and  "crime 
against  nature"  being  often  used  as  synony- 
mous.   Strictly  speaking,  however,  sodomy  is 


the  crime  when  committed  between  two  bu- 
man  beings,  or  man  and  man,  while  buggery 
Is  the  same  offense  committed  by  a  man  with 
a  beast  Sodomy  in  ano  is  the  most  common 
form  of  the  offense  between  man  and  man; 
penetration  being  necessary  to  complete  the 
crime.  Unlike  the  crime  of  rape,  the  consent 
of  the  victim  In  the  crime  of  sodomy  does 
not  remove  the  criminal  element  but  simply 
makes  the  consenting  party  an  accomplice. 
20  Am.  &  Eng.  Ency.  of  I/aw  (New  Ed.)  1146; 
2  Bishop's  New  Criminal  Law,  $  1193. 

After  thus  considering  the  derivation  and 
meaning  of  the  word  "sodomy,"  it  remains  to 
be  seen  whether  the  form  of  carnal  copula- 
tion adopted  by  appellees,  viz.,  penetration  of 
the  mouth,  constituted  sodomy  In  the  mean- 
ing of  the  law.  With  one  accord  the  author- 
ities hold  that  it  does  not  Again  referring 
to  Bishop's  New  Criminal  Law,  we  find  In 
volume  2,  {  1194,  this  statement  from  the 
learned  author :  "A  penetration  of  the  mouth 
is  not  sodomy."  The  same  conclusion  is  ex- 
pressed in  2  Russell  on  Crimes,  p.  698,  Whar- 
ton's Crlm.  Law,  {  579,  and  McCIaln's  Crim. 
Law,  f  1153,  and  likewise  announced  in  the  fol- 
lowing cases,  in  which  the  question  was  con- 
sidered and  passed  on,  viz. :  Prindle  v.  State, 
31  Tex.  Cr.  R.  551,  21  S.  W.  360,  37  Am.  St 
Rep.  833;  Mitchell  v.  State,  49  Tex.  Cr.  R. 
535,  95  S.  W.  500;  People  v.  Boyle,  116  Cal. 
658,  48  Pac.  800;  Rex  v.  Jacobs,  Rues.  &  Ry. 
331.  We  must  confess  that  we  are  imabie  to 
see  why  the  act  with  which  appellees  stand 
charged  Is  not  as  much  a  crime  against  na- 
ture as  if  done  in  the  manner  sodomy  is  usu- 
ally committed;  but  as  the  only  authorities 
we  have  been  able  to  discover  decide  other- 
wise, we  regard  it  our  duty  to  follow  prece- 
dent and  for  this  reason  alone  we  hold  that 
the  circuit  court  properly  held  the  Indict- 
ment bad,  and  dismissed  it  It  Is  to  be  hop- 
ed, however,  that  the  Legislature  will  by 
proper  enactment  make  such  an  Infamous  act 
as  that  of  which  appellees  confess  themselves 
guilty  a  felony  and  punishable  as  such. 

For  the  reasons  indicated,  the  judgment  is 
affirmed. 


JACKSON'S  ADM'RS  v.  McHARGUE  et  al. 
(Court  of  Appeals  of  Kentucky.    May  12,  1909.) 

1.  Municipal  Corpobations  (§  518*)— Walk 

lUPBOVEUENT— EBBOB    IN     ASSESSMENT— IK- 
TEREST  ON  WaBBANT. 

Where  there  is  an  error  in  the  apportion- 
ment for  a  walk  improvement  the  property 
owner  is  not  liable  for  interest  on  the  apportion- 
ment warrant  until  the  error  has  been  corrected 
and  the  amount  has  been  definitely  fixed. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  H  1218,  1219;  Dec 
Dig.  f  518.»] 

2.  Appeal  and  Ebbob  (J  1099*)— Rkvibw— 

SUBSEQITENT  APPSALfl— CONCLUSIVENESS  OV 

FoRMEB  Decision. 

Where  the  qnestions  raised  on  appeal  in  an 
action  to  enforce  an  aaaenment  for  a  sidewalk 
were   the  validity  of  the  proceedings  and   the 
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[Ed.  Note. — For  other  cases,  see  Appeal  and 
Srror,  Cent  Dig.  {  4370;   Dec.  Dig.  S  1099.*] 

Appeal  from  Circuit  Court,  Laurel  county. 

"Not  to  be  officially  reported." 

Action    by    Millie   McHargue    and    others 

against   John    C.   Jackson's   administrators. 

From  a  Judgment  for  plaintiffs,  defendants 

appeal.     Affirmed. 

Henry  C.  Hazelwood,  for  appellants.  B. 
H.  Johnson,  for  appellees. 

CLAY,  G.  This  Is  the  second  appeal  of 
this  case.  The  opinion  on  the  first  appeal 
may  be  found  in  106  S.  W.  871.  The  board 
of  trustees  of  the  town  of  London,  In  Lau- 
rel county,  Ky.,  passed  an  ordinance  for  the 
Improvement  of  Main  street  by  making  a 
flagstone  sidewalk,  five  feet  in  width,  in 
front  of  the  property  owned  by  the  appel- 
lants. The  cost  of  the  Improvement,  amount- 
ing to  $659,  was  assessed  against  appellant's 
property  on  March  12,  1904.  Appellants  re- 
fused to  pay  said  warrant,  which  bad  been 
sold  to  appellees.  Thereafter  appellees  In- 
stituted an  action  to  enforce  their  lien.  In- 
stead of  a  Judgment  for  $659,  the  trial  court 
rendered  Judgment  In  favor  of  appellees  for 
the  sum  of  $646*  with  interest  from  March 
12,  1904,  and  the  costs  of  the  action.  On 
appeal  to  this  court,  the  judgment  was  at- 
tacked on  the  ground  that  the  proceedings 
leading  up  to  the  construction  of  the  side- 
walk were  invalid,  and  that  a  personal  Jndg- 
meot  was  given  against  the  appellants.  Aft- 
er a  consideration  of  the  questions  raised, 
this  court  held  the  proceedings  valid,  but 
reversed  the  Judgment  for  the  sole  reason 
that  a  personal  Judgment  was  rendered 
against  appellants.  On  the  filing  of  the 
mandate  in  the  lower  court,  Judgment  was 
entered  setting  aside  the  personal  Judgment 
Appellants  then  paid  off  said  Judgment  in 
full,  with  the  interest  thereon  and  the  costs 
from  the  date  of  the  filing  of  the  mandate, 
with  the  exception  of  the  sum  of  $100  which 
they  offered  to  pay.  Appellees  declined  to 
accept  same  in  full,  settlement  and  satis- 
faction of  said  Judgment,  claiming  that  the 
balance  was  the  sum  of  $287,  which  Is  the 
true  amount  if  appellants  were  liable  for  the 
Interest  on  said  debt  from  March  12,  1904, 
until  paid,  together  with  the  costs  that  ac- 
crued In  said  action  prior  to  the  filing  of 
the  mandate.  As  appellants  declined  to 
pay  the  full  amount  of  the  Judgment,  the 
lower  court  directed  a  sale  of  appellants' 
property.  Appellants  filed  exceptions  to  the 
report  of  sale  and  objected  to  the  confirma- 
tion of  same.     The  exceptions  were  over- 


nonment,  tne  property  noiaer  is  not  uaoie 
for  interest  and  costs  on  an  apportionment 
warrant  until  the  error  has  been  corrected 
and  the  amount  has  been  definitely  fixed,  ei- 
ther by  the  town  authorities  or  the  court 
in  which  an  action  has  been  brought  There 
can  be  no  doubt  as  to  the  correctness  of  this 
proposition  of  law.  Boone  v.  Oleason,  4  Ky. 
Law  Rep.  1001;  Conner  v.  Clark,  15  Ky. 
Law  Rep.  126;  Gosnell  v.  City  of  I^uisvlUe, 
104  Ky.  201,  46  S.  W.  722.  But  this  ques- 
tion should  have  been  raised  upon  the  for- 
mer appeal.  It  was  not,  however,  made. 
The  only  questions  raised  were  the  validity 
of  the  proceedings  leading  up  to  the  con- 
struction of  the  sidewalk,  and  the  fact  that 
a  personal  Judgment  had  been  rendered 
against  the  appellants  for  the  enforcement 
of  the  Hen.  As  the  Judgment  on  the  for- 
mer appeal  was  reversed  for  the  sole  reason 
that  a  personal  Judgment  was  given,  the 
effect  was  to  affirm  the  Judgment  of  the 
lower  court  In  all  other  respects.  As  the 
Judgment  provided  for  a  recovery  of  the 
sum  of  $646,  with  Interest  from  March  12, 
1904,  that  part  of  the  Judgment  was  affirm- 
ed. The  question  now  raised  was  fully  de- 
termined by  the  Judgment  of  this  court  on 
the  former  appeal,  and  \b  therefore  res  ad- 
Judlcata. 

So  far  as  the  question  of  costs  Is  concern- 
ed, appellants  should  have  made  a  motion 
In  this  court  to  have  the  costs  retaxed  in 
case  any  mistake  was  made  in  the  taxation 
of  the  costs.  The  procedure  adopted  by  ap- 
pellants for  raising  the  question  was  not 
proper. 

For  the  reasons  Indicated,  the  Judgment 
Is  affirmed. 


BROWN  v.  COMMONWEALTH. 
(Court  of  Appeals  of  Kentucky.    May  7,  1909.) 

1.  LaBCENT    (i    55»)   —  SUFFICMNOT    OF    EVI- 
DENCE. 

Evidence  in  a  prosecution  for  stealing 
chickens  held  not  sufficient  to  authorize  a  con- 
viction. 

[Ed.  Note. — For  other  cases,  see  Larceny,  Dec. 
Dig.   {   55.»] 

2.  Cbiminax.  Law  (J  534*)  —  Cokfessior  as 
EvioENOB  to  Sustain  Conviction. 

A  confession,  by  one  accused  of  stealing, 
that  he  stole  the  articles  he  was  charged  with 
stealing,  is  not  sufficient,  standing  alone,  to 
justify  a  conviction. 

[Ed.    Note.— For    other    cases,    see    Criminal 
Law,  Cent  IMg.  S  1222;    Dec.  Dig.  i  534.*] 

Appeal  from  Circuit  Court,  Fayette  County. 
"Not  to  be  officially  reported." 
Will  Brown  was  convicted  of  stealing,  and 
appeals.     Reversed  and  remanded. 
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laut  seeks  the  reversal  of  a  judgment  entered 
by  tUe  court  below  upon  the  verdict  of  a 
Jury  finding  him  guilty  of  chicken  stealing 
and  fixing  his  punishment  at  confinement  in 
the  penitentiary  one  year.  The  indictment 
lu  the  usual  terms  charged  appellant  with 
the  larceny,  and  that  the  value  of  the  chlck- 
eus  exceeded  $2.  He  filed  three  or  more 
grounds  in  support  of  his  motion  for  a  new 
trial,  and  the  same  are  now  urged  for  a  re- 
versal. 

The  complaint  that  the  jury  were  not  prop- 
erly Instructed  is  not  well  taken.  The  in- 
structions correctly  presented  the  law,  if  the 
case  should  have  gone  to  the  Jury.  We  also 
find  that  the  complaint  as  to  the  admission  of 
incompetent  evidence  Is  unsupported  by  the 
record. 

The  only  tenable  ground  relied  on  for  the 
reversal  asked  is  that  there  was  not  sufficient 
evidence  to  support  the  verdict  and  that  the 
court  should  have  peremptorily  Instructed 
the  Jury  to  find  appellant  not  guilty,  and  this 
ground  we  shall  proceed  to  consider.  The 
evidence  of  the  commonwealth  conduced  to 
prove  that  appellee  is  a  negro  boy  16  years 
of  age ;  that  Jackson  and  wife,  who  are  also 
negroes,  lost  11  chickens,  of  "frying  size,"  a 
year  or  more  before  appellant  was  indicted. 
The  latter  lived  with  his  mother  on  a  lot  ad- 
joining that  of  the  Jacksous.  The  wife  of 
Jackson  testified  that  on  Sunday  afternoon, 
the  day  before  the  loss  of  the  chickens  was 
discovered,  she  saw  appellant  and  another 
negro  boy  chasing  a  hen  belonging  to  her  and 
some  of  the  chickens  from  his  mother's  lot 
She  did  not  claim  that  the  boys  caught  any 
of  the  chickens,  but,  on  the  contrary,  admit- 
ted that  when  she  spoke  to  them  they  quit 
running  after  the  chickens.  Whether  appel- 
lant was  merely  driving  the  chickens  from 
bis  mother's  lot,  or  was  after  them  for  some 
other  purpose,  does  not  appear.  The  loss 
of  the  chickens  was  not  discovered  until  after 
Jackson's  wife  returned  from  a  neighbor's 
the  following  day.  The  manner  of  their  dis- 
appearance was  not  stated,  nor  does  it  appear 
that  any  effort  was  made  by  Jackson  and 
wife  to  ascertain  whether  or  not  the  chickens 
had  wandered  to  the  premises  of  a  neighbor. 

Testimony  was  furnished  by  a  negro  wo- 
man of  the  neighborhood  that,  two  or  more 
months  after  the  loss  by  the  Jacksons  of  their 
chickens,  she  purchased  of  appellant  four  or 
five  chickens ;  but  there  was  no  attempt  by 
the  commonwealth  to  prove  that  they  were 
of  the  size,  age,  or  description  of  the  chick- 
ens lost  by  the  Jacksons.  The  only  evidence 
that  tended  In  the  remotest  degree  to  connect 
appellant  with  the  theft  of  the  Jackson  chick- 
ens was  the  statement,  made  by  Jackson,  that 


mony,  that  what  appellant  then  said  amount- 
ed to  a  confession  of  guilt  They  were  in  a 
quarrel,  and  it  is  hardly  reasonable  that  such 
an  admission  would  have  been  made  by  ap- 
pellant to  an  enemy  and  the  owner  of  the 
chickens,  who  might  be  expected  to  immedi- 
ately have  him  indicted  for  stealing  the  chick- 
ens. There  was  also  a  discrepancy  between 
the  testimony  of  Jackson  and  that  of  his  wife 
as  to  the  time  of  the  loss  of  the  chickens. 
She  said  they  were  lost  two  years  before  ap- 
pellant was  Indicted,  while  the  husband  fixed 
the  time  at  something  over  a  year.  More- 
over, if  appellant  took  the  chickens,  It  was 
not  reasonable  that  he  would  have  kept  them 
two  months  or  more  before  selling  them.  It 
would  have  been  far  more  natural  for  him 
to  have  sold  them  at  once. 

So,  weighed  as  a  whole,  there  was  nothing 
in  the  evidence,  aside  from  bis  alleged  con- 
fession, which  can  fairly  be  said  to  connect 
appellant  with  the  theft  of  the  chickens. 
Manifestly,  bis  confession  alone,  if  made  at 
all,  was  not  sufficient  to  authorize  his  con- 
viction. To  have  done  so,  it  must  have  been 
accompanied  by  other  proof  showing  that  the 
crime  with  which  he  was  charged  had  been 
committed.  There  was  not  evidence  sufficient 
to  prove  that  the  chickens  of  the  Jacksons 
were  stolen.  Viewed  as  a  whole,  the  evidence 
more  strongly  tends  to  establish  a  feud  or 
negro  quarrel  between  appellant  and  the 
Jacksons  than  It  does  a  theft  of  the  chickens. 
In  other  words,  there  was  not  enough  evi- 
dence to  authorize  a  sabmission  of  the  case 
to  the  Jury.  Therefore  the  court  should  have 
given  a  peremptory  instruction  directing  a 
verdict  for  appellant 

Wherefore  the  Judgment  is  reversed,  and 
cause  remanded  for  a  new  trial  consistent 
with  the  opinion. 


CITX  OF  LATONIA  v.  EBENSCHWEIGBE. 

(C!oart  of  Appeals  of  Kentucky.    May  7,  1900.) 

1.  MuNiciPAi,  Corporations  (S  821*)— Torts 
—Defects  ik  Streets — Contributort  Xeo- 

LIGENCE— QDESTION  FOB  J0RT. 

Wbere  plaintiff  knew  that  there  was  a  bole 
in  the  street  on  which  she  was  walking,  but 
the  night  was  dark,  and  she  did  not  see  the 
hole  at  the  time  of  the  accident,  and  did  not 
know  she  was  near  it  until  she  fell  into  it,  the 

Question  of  contributoiy  negligence  is  for  the 
ary. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  II  1754-1756;  Dec 
Dig.  I  821.»] 

Z  Municipal  Gobporationb  (|  821*)— Tobis 
—Defects  in  Stbebt»— Actions— Btiderci 

— NEOUaKNCB-^TTESTION  FOB  JqBT. 

Evidence,  in  an  action  against  a  citj  for 
injuries  from  falling  into  a  Dole  in  a  pnblic 
street,  hM  to  make  the  question  whether  the 
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Appeal  from  Circuit  Court,  Kenton  County, 
Common  Law  and  Equity  Division. 

"Not  to  b«  officially  reported." 

Action  by  Mary  Ebenschwelger  against  the 
City  of  Latonla.  Judgment  for  plalntlfC,  and 
defendant  appeals.    Affirmed. 

D.  A.  Glenn  and  J.  L.  ElUston,  for  appel- 
lant. L.  T.  Applegate  and  Lewis  L.  Manson, 
for  appellee. 

HOBSON,  J.  Ohio  avenue  In  Latonia  runs 
practically  east  and  west.  McKee  avenue 
runs  practically  at  right  angles  to  It,  but 
does  not  cross  It  Along  the  north  side  of 
Ohio  avenue  there  was  a  cinder  walk.  There 
was  no  walk  on  the  south  side.  The  street 
had  not  been  macadamized.  Mary  Eben- 
schwelger lived  on  the  north  side  of  Ohio 
avenue,  and  near  where  McKee  avenue  runs 
Into  it  from  the  south.  In  putting  down  a 
sewer  the  city  had  dug  a  ditch  In  Olilo  aven- 
ue, and  when  the  sewer  had  been  put  In,  and 
the  ditch  filled  up,  the  earth  settled,  leaving 
a  bole  about  214  feet  wide,  and  from  1  to  2 
feet  de^,  which  was  on  the  side  of  the  street, 
and  not  far  from  the  cinder  walk.  On  No- 
vember 28,  1907,  Mary  Ebenschwelger,  as  she 
returned  home,  stopped  to  visit  a  friend  on 
McKee  avenue,  and  after  seeing  her  friend 
came  on  from  her  friend's  house  to  her  house 
walking  northward  on  McKee  avenue.  When 
8be  got  to  the  intersection  of  Ohio  avenue, 
she  undertook  to  cross  the  street  so  as  to 
get  to  her  bouse.  It  was  so  dark  that  she 
could  not  see,  and  in  crossing  the  street  In 
the  dark  she  veered  a  little  from  a  direct 
line  across  the  street,  and  fell  Into  the  hole 
referred  to,  breaking  some  of  her  ribs,  injur- 
ing her  arm,  and  lacerating  the  muscles  of 
her  chest.  She  brought  this  suit  against  the 
city  to  recover  for  her  Injuries.  A  trial  was 
had  which  resulted  In  a  judgment  in  her  fa- 
vor for  the  sum  of  $1,000.    The  city  appeals. 

The  Instructions  given  by  the  court  are,  in 
substance,  the  same  as  those  approved  by 
this  court  In  City  of  Latonla  v.  Hall,  103  S. 
W.  354.  They  fairly  submitted  the  case  to 
the  jury.  But  It  Is  earnestly  Insisted  that 
under  the  evidence  the  jury  should  have  been 
peremptorily  Instructed  to  find  for  the  de- 
fendant The  plaintiff  testified  that  she  saw 
the  hole  there  four  or  five  weeks  before,  but 
that  she  left  her  house  every  morning  before 
light,  and  went  to  her  work  at  an  Infirmary, 
going  along  the  cinder  walk,  and  returning 
In  the  evening  after  dark  the  same  way; 
that  at  the  time  she  fell  into  the  hole  it  was 
so  dark  that  she  could  not  see  the  hole,  and 
that  she  fell  into  it  before  she  knew  that  she 
was  near  it  This  court  has  held  In  several 
eases  that,  where  the  person  Injured  lives 


ger.  See  City  of  Covington  v.  Manwaring, 
113  Ky.  592,  68  S.  W.  625.  But  that  Is  not 
this  case.  Here  the  plaintiff  was  walking  In 
the  dark,  and  could  not  see  where  she  was. 
While  she  knew  there  was  a  hole  In  Ohio 
street,  she  did  not  know  she  was  near  it.  If 
the  hole  was  of  the  size  stated  by  the  plain- 
tiff, it  was  a  dangerous  defect  in  the  street. 
It  had  existed  for  months.  The  rule  that 
cities  must  keep  their  streets  In  reasonably 
safe  condition  Is  based  on  the  ground  that 
people  must  be  expected  on  the  streets,  and 
that,  too,  at  times  when  they  will  not  be 
able,  by  the  exercise  of  ordinary  care,  to 
avoid  the  danger  incidental  to  an  unsafe  con- 
dition of  the  street  The  case  of  Maysvllle 
V.  Gullfoyle,  110  Ky.  670,  62  S.  W.  493,  Is 
not  unlike  this  case.  There  the  plaintiff  ad- 
mitted that  she  Icnew  of  the  hole  Into  which 
she  fell,  but  she  was  going  along  the  street 
hurriedly  In  the  dark,  on  a  mission  of  neces- 
sity, and  fell  Into  the  hole  before  she  knew 
she  was  near  It  In  City  of  Glasgow  v.  GlI- 
lenwaters,  113  Ky.  140,  67  S.  W.  381,  a  barb- 
ed wire  was  stretched  across  the  street.  The 
plaintiff  was  Injured  by  It  In  the  nighttime. 
It  was  held  that  he  could  recover,  and  that, 
without  being  chargeable  with  contributory 
negligence,  he  might  leave  the  sidewalk  to 
cross  the  street  at  any  point  The  same  rule 
was,  in  effect,  applied  In  City  of  Louisville 
V.  Brewer's  Adm'r  (Ky.)  72  S.  W.  9.  It  was 
a  question  for  the  jury  under  the  evidence 
whether  the  street  was  reasonably  safe  for 
travel  by  persons  using  ordinary  care,  and 
whether  the  plaintiff  exercised  ordinary  care 
In  crossing  It  as  she  did  under  the  circum- 
stances. These  matters  were  fairly  submit- 
ted to  the  jury  by  the  Instructions  of  the 
court,  and  the  verdict  Is  not  against  the 
weight  of  the  evidence. 
Judgment  affirmed. 


CITY  OF  LOUISVILLE  v.  GAGBN. 
(Court  of  Appeals  of  Kentucky.    May  7,  1909.) 

1.  Intoxicatino  Liquors  ({  75*)  —  Li.cen8E8 
—Discretion— "Abbitbaet"  BJxeboi8b>— Ap- 
peal. 

An  unreasonable  exercise  of  discretion  by  a 
city  license  board  in  refusing  a  saloon  license 
is  within  the  rule  authorizing  an  appeal  in 
case  the  discretion  of  the  board  has  oeen  ar- 
bitrarily exercised. 

[Ed.  Note. — For  other  cases,  see  Intoxicating 
Liquors,  Cent  Dig.  SS  74,  76;   Dec.  Dig.  S  75.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.   1,  p.  487.] 

2.  Intoxicatino  Liquobs  (J  69*)- Licenses— 
Saloon— Location— Peoxiiutt  to  Chuboh. 

Where  petitioner  had  occupied  certain 
premises  in  the  business  portion  of  a  city  as  a 
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saloon  for  10  years  and  the  premises  had  been 
nsed  for  saloon  purposes  for  50  years,  it  was 
an  abuse  of  discretion  to  deny  petitioner's  ap- 
plication for  a  new  license  because  a  church  bad 
been  constructed  in  the  meantime  on  the  oppo- 
site side  of  the  street. 

[Ed.  Note.— For  other  cases,  see  Intoxicating 
Liquors,  Cent.  Dig.  {  59;   Dec.  Dig.  S  59.*] 

'To  be  officially  reported." 

On  rehearing.    Petition  oTermled. 

For  former  opinion,  see  116  S.  W.  745. 

HOBSON,  J.  In  Thompson  v.  Koch,  98 
Ky.  400,  83  a  W.  96,  it  was  held  that  it 
should  appear  that  the  Judgment  of  the 
board  was  the  exercise  of  an  arbitrary  dis- 
cretion before  the  circuit  court  would  disre- 
gard Its  Judgment.  In  Hodges  v.  Metcalfe 
County  Court,  116  Ky.  527,  76  8.  W.  381,  It 
was  said  that  the  action  of  the  county  Judge 
in  granting  a  license  will  not  be  Interfered 
with  unless  manifestly  erroneous.  In  Com- 
monwealth V.  Campbell  (Ky.)  107  8.  W.  797, 
it  was  said  that  the  board  Is  invested  with 
broad  discretion  in  granting  or  refusing  li- 
censes, and  that  its  decision,  tn  the  absence 
of  an  abuse  of  discretion,  ought  to  prevalL 
In  the  opinion  in  this  case  the  following  lan- 
guage was  used:  "And  unless  it  appears 
from  the  eyidence  heard  by  the  board  that 
the  discretion  lodged  in  it  has  been  abused, 
or,  to  put  it  in  another  way,  not  reasonably 
exercised,  the  court  should  not  reverse  or  set 
aside  its  finding."  We  are  unable  to  see  that 
there  Is  a  substantial  dlfFerence  between  any 
of  these  statements  of  the  law.  The  purpose 
of  allowing  an  appeal  In  cases  of  this  sort 
is  to  correct  any  injustice  that  may  have 
been  done  by  the  action  of  the  board,  and 
when  the  decision  of  the  board  Is  not  a  rea- 
sonable exercise  of  discretion  it  is  within 
the  meaning  of  the  rule  heretofore  laid 
down  the  arbitrary  exercise  of  discretion. 

We  have  upon  the  petition  for  rehearing 
carefully  read  the  record  a  second  time,  and 
adhere  to  the  statement  of  the  facts  of  the 
case  therein  made.  We  are  satisfied  from 
the  proof  that  the  real  objection  of  those 
who  made  the  remonstrance  is  not  so  much 
to  the  appellee's  saloon  as  it  Is  to  there 
being  any  saloon  across  the  street  from  the 
church.  In  other  words,  the  real  reason  of 
the  remonstrance  Is  that  there  should  not  be 
a  saloon  on  the  opposite  side  of  the  street 
from  the  church.  A  saloon  has  existed  at 
this  point  for  60  years.  The  appellee  has 
been  there  for  10  years.  The  church  has 
been  built  there  in  the  meantime.  A  saloon 
business,  like  any  other.  Is  built  up  at  a 
place,  and  the  appellee  should  not  be  de- 
prived of  the  business  which  he  has  built  up 
upon  a  mere  sentiment.  The  saloon  busi- 
ness is  legalized  in  Louisville,  and  there 
must  necessarily  be  saloons  in  the  neighbor- 
hood of  churches,  where  the  churches  are 
built  in  the  business  part  of  the  city. 


Under  all  the  facts,  we  are  of  opinion  that 
the  board  abused  a  sound  discretion  In  re- 
fusing the  license. 

Petition  overruled. 


CUNNINGHAM  v.  AYER  &  LORD  TIB  CO. 

(Court   of   Appeals    of   Kentucky.     April    30, 
1909.) 

Neglioekce  (§  32*)— DuTT  Towabds  Liceh- 

SKES— Drunken  Pebsons. 

The  captain  of  a  steamboat  moored  to  a 
bank  sent  an  employ^  to  fetch  decedent  to  do 
some  work  on  the  boat.  Decedent  had  been 
drinking,  but  was  not  drunk,  and  voluntarily 
started  for  the  boat  with  the  employ&  On  the 
way  they  visited  a  saloon,  took  a  drink,  and 
decedent  bought  a  bottle  of  whisky.  When  they 
reached  the  boat,  another  had  been  engaged  to 
do  the  work,  but  decedent  remained  on  the  boat, 
and,  after  drinking  from  his  bottle,  attempted 
to  pass  from  one  part  of  the  boat  to  another 
along  a  narrow  passageway,  and  fell  into  the 
river  and  was  drowned.  Held,  that  in  view  of 
the  fact  that  the  boat  was  moored  to  the  bank, 
and  that  decedent  was  not  in  such  a  drunken 
condition  that  his  mentality  was  impaired,  those 
in  charge  of  the  boat  were  not  required  to 
guard  him  to  prevent  his  falling  overboard,  and 
the  owner  was  not  liable  for  his  death. 

[Eld.  Note.— For  other  cases,  see  Negligence, 
Cent.  Dig.  U  42-44;    Dec.  Dig;  {  32.*] 

Appeal  from  Circuit  Court,  McCracken 
County. 

"To  be  officially  reported." 

Death  action  by  Minnie  Cunningham,  ad- 
ministratrix of  D.  C.  Cunningham,  against 
the  Ayer  &  Lord  Tie  Ompany.  There  was 
a  directed  verdict  for  defendant,  and  plain- 
tiff appeals.    Affirmed. 

Hendrlck,  Miller  &  Marble,  for  appellant. 
0.  C.  Grassham  and  Wheeler,  Hughes  & 
Berry,  for  appellee. 

LASSING,  3.  Appellant  Instituted  suit  In 
the  McCracken  circuit  court  wherein  she 
sought  to  recovgr  damages  for  the  deatb 
of  her  husband,  who  fell  from  the  steamer 
Margaret  in  June,  1907,  and  was  drowned. 
The  petition  alleged  that  his  death  was  due 
to  the  negligence  and  carelessness  of  the 
employes  of  appellee  in  taking  him  to  and  \ 
upon  said  boat,  and  leaving  him  unattended  | 
In  a  place  of  danger  while  he  was  In  a  drunk- 
ffli  and  practically  helpless  condition.  Ap- 
pellee answered,  denying  liability,  and  plead- 
ed contributory  negligence  as  a  defense.  In 
a  reply  the  affirmative  matter  In  the  answer 
was  traversed,  and  upon  the  Issue  thus  join- 
ed the  case  was  submitted  to  a  jury.  At 
the  close  of  appellant's  evidence  a  peremp- 
tory instruction  was  given  to  find  for  de- 
fendant, which  was  done.  From  the  judg- 
ment predicated  upon  this  verdict,  this  ap- 
peal is  prosecuted. 

Appellee  was  the  owner  of  the  towboat 
Margaret,  which  was  then  undergoing  re- 
pairs at  the  wharf  or  landing  on  the  river 
front  opposite  Paducab.    The  services  of  a 
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brick  mason  were  needed  to  lay  the  fnmaGe 
work,  and  D.  G.  Gunnlngbam,  being  skilled 
In  that  line,  was  called  upon  by  the  agents 
of  appellee  to  render  this  service.  The  facts 
88  brought  out  In  the  evidence,  and  upon 
Which  appellant  relies,  as  shown  by  the  rec- 
ord, are  as  follows:  The  said  boat  was  to  be 
Inspected  at  2  o'clock  on  the  day  upon  which 
deceased  was  drowned.  On  the  morning  of 
that  day  Capt.  Baker  directed  Joe  Lord,  one 
of  their  employee,  to  find  or  get  Daniel  Can- 
nlngham,  or  Cncle  Dan,  as  he  was  commonly 
called,  and  fiave  him  complete  the  brickwork 
around  the  boiler.  It  appears  that  Nimmo, 
another  employe,  heard  this  order  dellTered, 
and  whether  on  his  own  initiative,  or  under 
the  direction  of  Lord,  to  whom  the  message 
was  delivered,  he  set  out  to  find  Uncle  Dan. 
Be  located  him  at  his  own  home,  asleep.  He 
bad  been  drinking,  and  Nimmo  was  so  noti- 
fied by  Mrs.  Cunningham.  She  aroused  her 
husband,  and  he  and  Nimmo  went  into  his 
kitchen,  where  they  each  took  a  toddy,  and 
Mrs.  Cunnlngliam  stated,  in  substance,  to 
Nimmo  that  if  her  husband  was  kept  away 
from  liquor,,  and  not  allowed  to  drink  any 
more,  he  would  be  all  right.  He  was  not 
drimk  at  this  time,  though  drinking.  To- 
gether they  walked  from  his  home  to  the 
river,  and  on  the  way  passed  a  saloon,  In 
which  they  took  a  drink  of  beer,  for  which 
Uncle  Dan  paid,  and  he  also  purchased  a 
pint  of  whisky  in  this  saloon.  BYom  there 
they  went  on  to  the  river,  where  they  met 
Lord.  While  waiting  for  a  boat  to  take 
them  across  the  river.  Uncle  Dan  stumbled 
or  staggered  into  the  water,  although  he  did 
not  fall.  He  was  taken  out,  and  they  all 
got  Into  a  boat,  and  together  went  across 
the  river  to  the  Margaret  When  they  went 
upon  the  boat,  they  found  that  the  services 
of  another  brick  mason  had  been  secured,  and 
that  Uncle  Dan  was  not  needed.  They  went 
back  into  the  boiler  room  where  the  work 
either  had  been  or  was  being  done,  and  Uncle 
Dan  took  another  drink  of  whisky  from  his 
bottle.  Some  time  thereafter,  Just  exactly 
how  long  it  is  not  clear,  while  attempting  to 
walk  from  the  boiler  room  to  another  part 
of  the  boat  along  a  passageway  something 
less  than  three  feet  In  width,  he  fell  into 
the  river  and  was  drowned. 

For  appellee  it  is  insisted  that,  conceding 
all  that  appellant  claims,  she  has  failed  to 
make  out  a  case;  that  none  of  the  author- 
ities relied  upon  by  appellant  are  in  point, 
or  support  her  contention ;  that  the  relation 
of  master  and  servant  did  not  exist  between 
appellee  and  deceased,  but  that,  at  most,  he 
was  a  mere  licensee ;  that  he  was  invited  or 
requested  to  go  over  to  appellee's  boat  and 
perform  certain  services;  that  he  accepted 
the  invitation  and  accompanied  the  servant 
of  appellee  from  his  home  to  the  river,  and 
was  there  by  appellee  provided  with  a  means 
of  conveyance  over  to  the  boat;  that  he  was 
■o  long  in  reaching  the  boat  that  appellee 


had  procured  the  services  of  some  one  else  to 
do  the  work,  and  hence  did  not  employ  de- 
ceased; that  at  this  time,  although  drink- 
ing, and  to  some  extent  under  the  Influence 
of  liquor,  the  proof  does  not  show  that  de- 
ceased was  in  the  condition  as  he  Is  describ- 
ed in  the  pleadings,  to  wit,  drunk  and  help- 
less, but,  on  the  contrary,  he  was  able  to  go 
about,  and,  as  far  as  could  be  observed, 
knew  what  he  was  doing.  He  was  familiar 
with  boats,  it  appearing  in  the  evidence 
that  he  was  skilled  In  the  line  of  business 
for  which  his  services  on  this  occasion  were 
sought,  and,  while  he  had  stumbled  into  the 
river  before  being  brought  over  to  the  boat, 
there  was  nothing  in  bis  conduct  after  reach- 
ing the  boat  that  would  Indicate  to  the  em- 
ployes of  appellee  on  the  boat  that  there  was 
danger  that  he  would  fall  overboard. 

There  is  no  merit  in  the  claim  that  the 
servants  or  agents  of  appellee  took  deceased 
from  his  home  over  to  the  boat  On  the 
contrary,  the  proof  shows  that  the  employ- 
ment was  otTered  him,  and  he  voluntarily 
went  to  accept  same,  and  this  with  the  full 
knowledge,  consent,  and  acquiescence  of  his 
wife.  Nor  was  appellee  in  the  least  respon- 
sible for  his  being  under  the  Influence  of 
liquor.  Upon  this  point  the  record  shows 
that  he  was  partially  so  when  he  left  home; 
that  he  voluntarily  contributed  to  intensify 
this  condition  before  reaching  the  river,  and 
again  after  arriving  at  the  boat  Certainly 
appellee  is  in  nowise  responsible  for  these 
acts  on  the  part  of  deceased,  and  this  brings 
us,  then,  to  the  question  as  to  whether  or 
not  appellee  owed  deceased  a  duty  to  guard 
and  protect  him  while  on  its  boat,  knowing 
that  he  was  more  or  less  under  the  Influence 
of  liquor.  If  it  did,  then  the  peremptory  in- 
struction should  not  have  been  given,  and 
this  is  the  sole  question  in  the  case. 

This  court  has  on  several  occasions  been 
called  upon  to  pass  upon  the  degree  of  care 
which  common  carriers  are  required  to  exer- 
cise in  dealing  with  trespassers  found  upon 
their  cars  or  about  their  premises  in  a  drunk- 
en condition.  In  the  case  of  C,  N.  O.  &  T. 
P.  R.  R.  Co.  V.  Marrs,  119  Ky.  954,  85  S.  W. 
188,  70  L.  R.  A.  291,  116  Am.  St  Rep.  289, 
deceased  was  run  over  and  killed  by  a 
switch  engine  of  appellant  In  Its  yards,  and 
It  developed  in  the  proof  that  those  in 
charge  of  the  switchyard  had  seen  him  help- 
ed from  a  train  while  in  a  drunken  condi- 
tion, and  later  found  him  lying  in  a  stupor 
l>etween  the  tracks  in  the  yard  In  the  night- 
time. In  upholding  the  ruling  of  the  lower 
court  In  refusing  to  give  a  peremptory  In- 
struction, this  court  held  that,  having  found 
deceased  In  this  condition,  the  employes  of 
the  company  could  not  arouse  him,  and  start 
him  wandering  in  the  dark  through  the  net- 
work of  switches  and  tracks,  and  then  after^ 
wards  run  over  him,  and  say  they  owed  him 
no  lookout  duty  because  he  was  a  trespasser; 
but  It  was  their  duty  when  they  aroused  him 
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have  relieved  Itself  from  all  liability  by 
exercising  ordinary  care  to  aToid  injuring 
deceased  -wliile  in  its  yard,  altbougli  in  an 
intoxicated  condition.  In  the  case  of  Fagg's 
Administrator  v.  L.  &  N.  R.  R.  Co.,  Ill  Ky. 
80.  63  S.  W.  580,  54  L.  R.  A.  919,  a  trespasser 
was  ejected  from  a  freight  train  in  a  drunk- 
en and  helpless  condition  in  a  cut  on  a  dark 
night,  and  he  was  later  run  over  and  killed 
by  a  train  which  followed,  and  it  was  held 
that  the  company  was  liable  because,  no- 
tice of  the  drimken  and  helpless  condition  of 
the  deceased  having  been  brought  home  to 
the  company,  it  was  its  duty  to  have  exer- 
cised ordinary  care  to  save  his  life,  and  that 
Its  failure  so  to  do  rendered  it  liable.  Here, 
again,  the  negligence  upon  which  a  recovery 
was  justified  was  the  failure  of  tbe  company 
to  exercise  ordinary  care  to  avoid  injuring  de- 
ceased after  notice  of  his  helpless  and  drunk- 
en condition  was  brought  home  to  it  In 
the  case  of  L.  &  N.  R.  R.  Co.  v.  Ellis,  97  Ky. 
330,  30  S.  W.  979,  deceased  was  put  oft  a 
train  in  a  drunken  and  helpless  condition  be- 
cause he  refused  to  pay  his  fare,  and  was 
later  run  over  and  killed  by  another  train. 
This  court  held  that  the  company  was  liable 
in  damages  for  bis  death  because  deceased 
was  put  off  the  train  in  a  cut,  away  from  a 
station,  with  banks  and  fences  on  either 
side  of  the  track,  and  at  a  time  when  he 
•was  in  such  a  helpless  condition,  mentally 
and  physically,  that  he  was  Incapable  of 
taking  care  of  himself,  and  because  the  de- 
ceased at  the  time  he  was  ejected  had  nei- 
ther the  physical  ability  to  avoid  danger  nor 
mental  capacity  to  discern  it.  In  this  case 
all  the  authorities  in  this  state  bearing  upon 
this  question  are  reviewed,  as  are  also  au- 
thorities in  many  other  states;  and  the  court 
there  concluded  from  a  consideration  of  all 
such  that  if  the  deceased  was  ejected  from 
the  train  when  he  was  in  such  a  physical  or 
mental  condition  from  Intoxication  or  other 
cause  as  to  render  him  incapable  of  caring 
for  himself,  and  the  officers  or  agents  in 
charge  of  the  train  knew  of  his  then  help- 
less condition,  and,  knowing  this,  put  him 
off  in  a  place  where  he  would  necessarily 
or  probably  be  exposed  to  death  or  great 
bodily  harm  from  passing  trains,  and  he  was 
thereafter  run  over  and  killed,  the  company 
would  be  liable.  In  all  these  eases  where 
a  liability  has  been  upheld,  it  has  been  upon 
the  ground  that  the  Negligent  acts  com- 
plained of  were  the  proximate  cause  of  the 
resulting  injury,  and  in  each  particular  case 
it  will  be  observed  the  party  injured  was 
so  intoxicated  as  to  be  mentally  incapable 
of  appreciating  the  danger  in  which  he  was 
placed  and  physically  unable  to  avoid  it 
Measured  by  this  rule  or  standard,  did  ap- 


gered  or  stumbled  into  tbe  water,  aithougb 
he  did  not  fall.  Considered  by  itself,  this 
would  tend  to  show  that  he  was  drunk  to 
such  an  extent  as  that  he  did  not  have  entire 
control  over  his  movements,  and  yet  In  go- 
ing from  bis  borne  to  the  river,  a  distance  of 
some  eight  or  ten  squares,  there  is  no  evi- 
dence from  bis  movements  or  deportment 
that  he  was  not  capable  of  taking  care  of 
himself ;  and  after  tbe  river  had  been  cross- 
ed, and  he  had  gone  upon  tbe  boat,  there  is 
no  evidence  tending  to  show  that  be  could 
not  intelligently  direct  his  movements,  and. 
In  fact,  it  is  urged  with  a  great  ieal  of  ear- 
nestness that  his  fall  into  the  river,  which  is 
supposed  to  have  resulted  In  his  death,  was 
due  to  heart  failure  or  a  stroke  of  apoplexy 
rather  than  to  his  Inability  to  walk  along 
the  passageway  which  he  was  traveling  when 
he  fell  Into  the  water,  nor  Is  there  any  evi- 
dence which  would  justify  tbe  conclusion 
that  he  was  drunk  to  such  an  extent  that  his 
mentality  was  impaired.  Hence  we  conclude 
that  the  facts  brought  out  In  evidence  do  not 
bring  this  case  within  the  rule  announced  in 
the  various  decisions  of  this  and  other  courts, 
relied  upon  by  appellant,  and,  while  tbe  rec- 
ord shows  conclusively  that  deceased  was 
drinking,  It  fails  to  show  that  be  was  drunk 
enough  to  bring  bis  case  even  within  the 
rule  announced  In  tbe  case  of  L.  &  N.  R.  R. 
Co.  v.  Ellis,  In  which  the  principle  here  con- 
tended for  was  carried  to  Its  extreme  limit 
Appellee  had  been  guilty  of  no  act  of  negli- 
gence or  breach  of  duty  in  offering  deceased 
employment  It  had  not  exposed  him  to  dan- 
ger, but  he  had  voluntarily  gone  to  tbe  boat 
to  accept  employment  The  boat  was  not 
moving,  but  was  moored  to  the  bank,  and 
was  in  as  safe  a  condition  as  a  boat  of  that 
character  could  reasonably  be  made.  Apiiel- 
lee  did  nothing  to  cause  deceased  to  fall  in- 
to the  river,  and  is  no  more  responsible  for 
his  doing  so  than  it  would  have  been  for  an 
injury  he  might  have  received  had  he  fallen 
from  his  doorstep  when  starting  from  his 
home  with  the  agent  of  appellee,  or  bad  he 
fallen  in  the  street  and  hurt  himself,  or  when 
he  staggered  Into  the  water  at  the  river's 
edge.  If  he  had  fallen  and  been  drowned  be- 
fore he  could  have  been  rescued.  It  will 
hardly  be  contended  that,  had  the  accident 
happened  to  him  in  any  of  these  ways,  ap- 
pellee would  have  been  responsible  therefor: 
and  yet  there  would  be  as  much  reason  for 
so  holding  In  these  cases  as  In  the  case  at 
bar.  A  different  case  would  be  presented  If. 
after  deceased  had  voluntarily  gone  to  the 
boat  be  had  been  taken  charge  of  by  the  offi- 
cers or  other  agents  of  appellee  and  exposed 
to  the  danger,  and  by  means  thereof  met  bis 
death.    It  might  then,  with  some  degree  of 


upon  discovering  that  he  was  intoxicated  aft- 
er he  had  reached  his  house,  should  tell  him 
that  he  had  decided  not  to  bare  the  work 
done,  and  B.,  when  in  the  act  of  leaving, 
should  fall  out  of  the  door  and  down  the 
steps  to  his  Injury,  would  A.  be  responsible 
therefor?  Clearly  not;  and  the  case  at  bar 
Is  no  stronger.  A  man  cannot  voluntarily 
drink  to  intoxication,  and  while  in  this  condi- 
tion negligently  bring  an  injury  upon  him- 
self, and  hold  another  responsible  therefor 
on  the  ground  that  the  latter  should  have 
guarded  or  restrained  him  so  as  to  have  pre- 
vented the  injury,  unless  such  person  owed 
him  some  duty.  In  such  a  case  the  Injury  is 
the  result  of  his  own  wrong,  and  he  alone 
must  suffer.  In  the  case  at  bar  it  does  not 
appear  that  appellee  owed  any  duty  to  de- 
ceased, and  the  trial  court,  having  so  found, 
did  not  err  in  taking  the  case  from  the  Jury. 
Judgment  affirmed. 


STEVENSON  v.  MOORE. 
(Court  of  Appeals  of  Kentucky.    May  4,  1909.) 

1.  Tbial  (J  11*)  —  DocKBTS  —  Transfer  of 
Causes. 

The  trial  Judge  is  not  required  to  transfer 
a  case  involving  a  complicated  account  to  the 
equity  side  of  the  docket  on  his  own  motion. 

[EM.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  t  29;    Dec.  Dig.  S  11.*] 

2.  JUBT  (S  88*)— COMPETEHOT— PECUNIABT  IN- 
TEREST—StOOKHOLDEBS. 

Stockholders  in  a  bank  are  not  disqualified 
to  sit  as  jurors  in  a  case  in  which  the  bank's 
teller  alone  is  interested. 

[EM.  Note. — For  other  cases,  see  Jury.  Cent 
Dig.  ii  409,  410;   Dec.  Dig.  {  88.»] 

3.  Appeal  and  Ebbob  (f  692*)  —  Recobd  — 
QcESTioNS  Presented  —  Resebvation  of 
Grounds— Objections— Exclusion  op  Evi- 
dence. 

A  ruling  excluding  a  question  put  to  a 
witness  will  not  be  reviewed,  in  the  absence  of 
nn  avowal  as  to  what  the  answer  would  have 
been. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  fjj  2905-2909;    Dec.  Dig.  { 

4.  Money  Received  (§  19*)— Trial— Instbuc- 

TIONS. 

Where  plaintiff  proved  that  she  borrowed 
$3,000  from  defendant,  and  that  he  paid  over 
to  her  and  for  her  use  only  $4,000,  leaving  $1,- 
000  due  her,  and  defendant  proved  that  he  mere- 
ly aided  her  in  discounting  her  notes  in  certain 
banks,  and  paying  off  her  debts,  a  charge  that 
if  he  advanced  to  her  the  money  on  her  notes, 
and  retained  $1,000  of  the  same  or  any  less  sum, 
or  if  he  discounted  the  notes  for  her  and  re- 
tained $1,000  or  any  less  sum,  then  the  jury 
should  allow  her  such  sum  as  he  retained  "in 
excess  of  the  interest  thereon"  not  exceeding 
$1,000,  was  proper,  and  was  not  misleading  be- 
cause of  the  use  of  the  quoted  words. 

[Eld.  Note.— For  other  cases,  see  Money  Re- 
ceived, Dec.  Dig.  I  19.*] 


Cent   Dig.   {!  367-375;    Dec.   Dig.   i  199.*] 

8.  Appeal  and  Ebbob  (|   1002*)— Questions 
OF  Fact— Cbbdibilitt  of  Witnesses. 
A  verdict  on  conflicting  evidence  will  not  b« 

disturbed  on  appeal. 
[Ed.  Note.— For  other  cases,  see  Appeal  and 

Error,  Cent  Dig.  $§  3935-3937;    Dec.   Dig.  i 

1002.*] 

7.  Appeal  and  Ebbob  (|  237*)— Pbesenta- 
TiON  IN  Lower  Court  of  Ground  of  Re- 
view—Motion— Transfer  of  Cause. 

A  party  who  has  elected  to  try  a  case  in- 
volving complicated  accounts  before  a  jury  can- 
not, after  an  adverse  verdict,  complain  of  the 
court's  failure  to  transfer  the  case  to  equity  on 
its  own  motion. 

[EM.  Note. — For  other  cases,  see  Appeal  and 
Error,  Dec.  Dig.  i  237.*] 

Appeal  from  Circuit  Court,  Daviess  County. 

"Not  to  be  officially  reported." 

Action  by  AUene  Stevenson  against  EL  W. 
Moore.  From  a  judgment  for  defendant, 
plaintiff  appeals.    Affirmed. 

Robert  G.  Hill,  for  appellant  Little  & 
Slack  and  Ben  D.  Ringo,  for  appellee. 

BARKEIR,  J.  The  purpose  of  this  litiga- 
tion was  the  recovery  by  appellant,  AUene 
Stevenson,  of  $1,000  from  El  W.  Moore, 
which  she  alleged  he  without  legal  authority 
retained  out  of  money  of  hers  coming 
through  his  hands.  The  facts  out  of  which 
the  litigation  grows  are,  briefly,  as  follows: 
When  the  plaintiff,  AUene  Stevenson,  ar- 
rived at  the  age  of  21  years,  she  desired  to 
borrow  the  sum  of  $5,000,  to  secure  which 
she  proposed  to  execute  a  mortgage  upon  a 
business  house  which  belonged  to  her  in 
Owensboro,  Ky.  She  alleged  in  her  peti- 
tion that  she  borrowed  the  money  from  the 
appellee,  E.  W.  Moore,  and  delivered  to  him 
her  notes  secured  as  aforesaid;  that  out  of 
the  proceeds  coming  to  her  he  paid  certain 
debts  which  she  owed  and  other  debts  which 
members  of  her  family  owed,  and  gave  her 
some  cash,  but  retained  out  of  her  money 
the  sum  of  $1,000.  The  pleadings  were 
somewhat  confused  and  prolix,  but,  when 
properly  analyzed,  this  was  the  sole  issue 
presented,  to  wit:  Whether  or  not  Moore 
kept  back  $1,000  of  the  money  he  proposed 
to  loan  the  appellant.  This  issue  was  sub- 
mitted to  a  Jury  under  instructions  which 
we  shall  hereafter  notice,  with  the  result 
that  they  returned  a  verdict  in  favor  of  ap- 
pellee, Jloore.  During  the  trial  of  the  case 
Moore  in  his  testimony  showed  that  he  did 
not  loan  the  appellant  any  money  whatever, 
but  that  he  was  the  teller  of  Eagle  Bank, 
and,  when  applied  to  for  the  loan,  he  told 
the  appellant  that  he  had  no  money  to  loan, 
but  referred  her  to  Henry  Cline  as  one  who 
would  probably  negotiate  the  loan  for  her 


•For  other  cases  see  sam*  topic  and  section  NUMBER  In  Dec.  *  Am.  Digs.  1S47  to  date,  ft  Reporter  Indexes 


953 


118  SOUTHWESTERN  REPORTEB. 


(Ky. 


for  a  consideration;  that  abe  did  go  to  dine 
and  paid  him  $66  to  secure  tlie  money  for 
her;  that  Cllne  indorsed  the  notes  himself, 
and  discounted  $2,000  of  them  to  the  Me- 
chanics' Bank  and  |3,000  to  the  Eagle  Bank. 
He  then  testifies  to  the  rarloua  notes  which 
were  the  Indebtedness  of  appellant  and 
those  of  her  family,  which  were  paid  by  her 
direction,  and  the  amount  that  he  paid  oyer 
to  the  appellant  in  4;ash;  thus  showing,  if 
his  testimony  was  true;:  that  she  rccelyed 
all  the  money  coming  to  her.  He  testifies 
that  he  was  acting  only  in  a  friendly  way, 
and  had  no  interest  in  the  transaction  him- 
self. These  various  notes  made  a  rather 
complicated  account,  and  undoubtedly  the 
trial  court  would  have  transferred  the  case 
to  equity  had  there  been  a  motion  so  to  do; 
but,  In  the  absence  of  such  a  motion,  we  do 
not  think  he  erred  In  falling  to  transfer  it 
upon  his  own  motion. 

Appellant  complains  that  the  court  refus- 
ed to  allow  her  counsel  to  Interrogate  the 
Jurors  as  to  whethei'they  were  stockholders 
In  the  Eagle  Bank.  We  do  not  think  this 
was  error.  The  Eagle  Bank  was  not  a  par- 
ty to  the  litigation  or  interested  In  it  in  any 
way.  While  Moore  was  teller  in  the  bank, 
he  was  sued  as  an  Individual,  and  the  stock- 
holders in  the  bank  were  no  more  interested 
in  the  issue  than  the  stockholders  in  any 
other  bank  In  Owensboro  would  have  been. 

Appellant  also  complains  that  the  court 
erred  in  refusing  to  allow  her  brother  to  an- 
swer certain  questions  propounded  to  him  by 
her  attorneys.  No  avowal  is  made  as  to  what 
the  witness  would  have  said  had  he  been  al- 
lowed to  answer  the  questions,  and  we  have 
uniformly  refused,  In  the  absence  of  such  an 
avowal,  to  reverse  the  case  for  the  supposed 
error. 
,  The  court  instructed  the  Jury  as  follows : 

"(1)  If  the  Jury  believe  from  the  evidence 
that  the  plaintiff  turned  over  to  the  defend- 
ant the  notes  mentioned  In  the  pleadings  and 
evidence  for  $5,000  signed  by  herself  and  one 
Henry  Cllne,  negotiable  and  payable  at  the 
Bank  of  Commerce,  and  defendant  either  ad- 
vanced to  her  the  money  on  said  notes  and 
retained  $1,000  of  same  or  any  less  sum,  or 
that  the  defendant  discounted  said  notes  in 
the  Mechanics'  Bank  and  Eagle  Bank,  or  ei- 
ther of  them,  and  retained  out  of  the  pro- 
ceeds (1,000  or  any  less  sum,  then  the  Jury 
should  find  for  the  plaintiff  such  a  sum  as 
the  defendant  retained  in  excess  of  the  in- 
terest thereon  not  exceeding  $1,000. 

"(2)  If  the  Jury  believe  from  the  evidence 
that  the  defendant  accounted  to  the  plaintiff 
for  all  the  money  he  received  belonging  to 
the  plaintiff,  and  paid  it  to  her  or  to  persons 
or  banks  for  her,  or  if  the  Jury  believe  from 
the  evidence  that  the  defendant  did  not  cash 
the  notes  and  charge  her  any  usury,  then  they 
should  find  for  the  defendant." 

These  instructions  we  think  fully  cover 


the  law  of  the  case.  They  include  the  theo- 
ries which  were  developed  in  the  pleadings 
and  the  evidence:  First,  that  contained  in 
appellant's  petition,  that  she  undertook  to 
borrow  $5,000  from  appellee,  and  that  he 
paid  over  to  her  and  for  her  use  only  $4,000, 
leaving  $1,000  due  her;  and,  second,  the 
theory  that  was  developed  by  the  appellee 
that  he  merely  aided  her  in  discounting  her 
notes  and  paying  off  her  indebtedness.  The 
court  told  the  Jury  (1)  that  if  they  believed 
appellee  advanced  to  her  the  money  on  her 
notes  and  retained  a  thousand  dollars  of 
the  same,  or  any  less  sum,  they  should  find 
for  the  plaintiff  the  sum  so  retained;  and  (2) 
if  the  defendant  discounted  the  notes  for  ap- 
pellant in  the  Mechanics'  or  Eagle  Bank, 
or  either  of  them,  they  should  find  for  the 
plaintiff  such  sum  that  he  retained  in  ex- 
cess of  the  interest  thereon,  not  exceeding 
$1,000.  The  first  instruction  is  criticised  be- 
cause the  court  used  the  words  "in  excess  of 
the  Interest  thereon."  These  words  relate 
only  to  the  second  proposition  in  the  In- 
structions; that  is,  If  the  defendant  dis- 
counted the  notes  for  appellant  in  the  banks. 
The  interest  means  the  discount  retained 
by  the  banks.  Of  course,  appellee  was  not 
to  be  held  liable  for  that  sum,  whatever  it 
was.  Therefore  he  was  to  be  allowed  a 
credit  for  whatever  discount  was  retained  by 
the  banks,  and  the  appellant  was  to  have  a 
Judgment  for  the  remainder.  The  instruc- 
tion is  perfectly  plain  and  lucid,  and  covers 
the  whole  case,  and  no  Juryman  of  ordinary 
mind  could  misunderstand  it  The  second 
Instruction  is  merely  the  converse  of  No.  1, 
giving  affirmatively  appellee's  side  of  the 
case. 

Appellant  insists  in  her  brief  that  she  was 
entitled  to  a  Judgment  non  obstante  veredic- 
to, and  produces  certain  figures  from  the  evi- 
dence which  she  insists  show  that  her  mo- 
tion for  a  Judgment  notwithstanding  the  ver- 
dict should  have  been  sustained.  It  is  hard- 
ly necessary  to  say  that  a  Judgment  non  ob- 
stante veredicto  must  be  based  upon  what 
the  pleadings  show,  and  not  from  deductions 
from  the  evidence;  but  we  do  not  think  the 
evidence  Justifies  the  assumption  on  the  part 
of  appellant  that  the  verdict  of  the  Jury 
did  her  an  injustice.  From  the  testimony  of 
R  W.  Moore,  the  cashier  of  the  Eagle  Bank, 
and  from  the  testimony  of  B.  H.  Poindexter, 
the  cashier  of  the  Mechanics'  Bank  &  Trust 
Company,  we  have  constructed  the  follow- 
ing statement  of  appellant's  account,  show- 
ing the  amount  that  she  received  as  the 
proceeds  of  her  notes  and  wnat  became  of 
the  money.  Of  course,  we  do  not  undertake 
to  say  that  this  evidence  is  true,  where  It  Is 
contradicted  by  the  evidence  of  appellant, 
if  it  is  so  contradicted;  but,  if  this  evi- 
dence is  true  (and  of  this  the  jury  were  the 
Judges),  then  appellant  has  no  Just  cause 
of  complaint  of  the  verdict  against  her. 
The  following  is  the  statement  of  her  ac- 
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Less  discount  of 90  00 

Produced $2,910  00 

Oot  of  this  balance  there  was  paid 
by  the  direction  of  appellant: 

On  notee  to  Mrs.  Meredith $   885  00 

On  two  other  notes  of  Mrs.  Meredith  457  SO 

In  payment  of  note  of  ^pellant. . . .  460  00 

Payment  of  another  note  of  appellant  64  00 
Payment  of  note  of  Mrs.  Alice  H. 

Johnson    673  60 

Cash  paid  to  appellant 880  00 

Total  $2,910  00 


Statement   of   Appellant's   Account   with   Me- 
chanics' Bank  &  Trust  Co.,  as  Appears  from 
Deposition  of  B.  H.  Poindezter,  Cashier. 

Notes  of  appellant  indorsed  by  Hen- 
ry ains |2,000  00 

Discount    70  00 

Produced    |1,980  00 

Paid  on  notes  on  bank |1,260  00 

Cash  paid  to  Henry  Qine 670  00 

$1,930  00 


Mr.  Poindezter  does  not  glre  the  Item  of 
$70  discount,  bnt  bis  omission  to  do  so  Is 
clearly  a  mistake  on  bis  part  Of  course,  the 
bank  charged  the  usual  discount  on  the 
notes,  and.  If  this  addition  Is  not  made  to 
the  account.  It  would  appear  that  the  bank 
still  owes  appellant  $70;  but  this  would  not 
affect  appellee's  account  with  appellant,  as 
the  evidence,  without  contradiction,  shows 
that  be  had  only  to  do  with  the  $670  cash 
paid  to  Henry  Cline.  Of  this  $670  Cllne 
deducted  $65  as  pay  for  his  trouble  in  as- 
sisting appellant  to  raise  the  money  on  her 
notes.  Cline,  after  deducting  $65,  turned 
OTcr  to  appellee,  for  the  benefit  of  appellant, 
his  check  for  $606.  Of  this  appellee  paid 
a  check  of  appellant  on  Eagle  Bank  for 
$385.62  in  favor  of  the  Pearson  Drygoods 
Company,  leaving  a  balance  of  $219.38, 
which  he  placed  to  her  qredit  in  the  Eagle 
Bank,  and  which  he  testifies  she  checked  out 
in  small  amounts.  As  said  before,  if  the 
foregoing  account,  which  is  supported  by 
the  evidence  for  appellee,  be  correct,  appel- 
lant received  every  penny  of  the  $5,000  which 
was  due  her,  certainly  all  of  it  which  was 
due  from  so  much  as  went  into  the  hands  of 
appellee.  Whether  the  evidence  was  true 
was  submitted  to  a  Jury,  and  they  found  ad- 
versely to  appellant's  interest  She  cannot 
now  be  heard  to  complain  that  the  court  did 
not  of  its  own  motion  transfer  the  case  to 
the  equity  side  of  the  docket  On  the  sur- 
face it  was  much  to  her  interest  to  try 
her  case  against  the  money  lender  before  a 
jury  rather  than  before  an  accountant;  and 
it  was  this  consideration,  no  doubt,  which 


the  result 
Judgment  affirmed. 


ANDERSON  v.  DAWSON  et  al. 
(Court  of  AppeaU  of  Kentucky.    May  6,  1009.> 

1.  Vendob  and  Pubchaseb  (I  343*)— Defi- 
ciBHCT  IN  QuAnxpr  OP  Land  Sold— Rek- 

BDT. 

Where  land  Is  sold  in  gross,  and  the  words- 
stating  the  quantity  are  mere  words  of  descrip- 
tion, there  can  be  no  recovery  for  a  deficiency 
in  the  absence  of  fraud  and  mistake,  unless  the 
deficiency  is  substantial ;  but,  where  the  sale 
is  by  the  acre,  a  recovery  may  be  had  for  any 
deficiency. 

[Ed.  Note. — For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  {  1024;  Dec  Dig.  I 
343.»] 

2.  Vendob  and  Pubchaseb  (|  343*)- Defi- 
ciBNOT  IN  Quantity  of  Land  Sold— Rem- 
edy. 

A  deed  with  covenant  of  general  warranty- 
described  the  land  by  courses  and  distances  as 
"containing  74.30  acres,  more  or  less."  The 
vendor  represented  that  the  land  consisted  of 
74.30  acres,  while,  in  fact,  it  consisted  ■  of  a 
little  over  68  acres.  HeJd  that,  as  the  sale  was 
in  gross,  the  purchaser  could  not  recover  for 
the  deficiency  in  the  absence  of  fraud  or  mis- 
take. 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  i  1024;  Dec.  Dig.  f: 
343.»] 

Appeal  from  Circuit  Court,  Logan  County. 

"To  be  officially  reported." 

Action  by  B.  C.  Anderson  against  S.  N. 
Dawson  and  another.  From  a  Judgment  of 
dismissal  rendered  after  sustaining  a  demur- 
rer to  the  amended  petition,  plaintiff  ap- 
peals.   Affirmed. 

Browder  &  Browder,  for  appellant  S.  R. 
Crewdson,  for  appellees. 

CLAT,  C.  On  September  11,  1906,  appel- 
lee S.  N.  Dawson  and  his  wife  executed  and 
delivered  to  appellant  B,  C-  Anderson  a  deed 
conveying  the  following  tract  of  land:  "A 
certain  tract  or  parcel  of  land  in  Logan  coun- 
ty, Ky.,  on  the  waters  of  Little  Whlppoorwill 
creek  and  bounded  and  described  as  follows; 
Beginning  at  a  rock  in  center  of  land  in 
Faullin  line  comer  to  Fletcher;  thence  N. 
85%°  W.  39.17  chains  with  Fletcher  line  to 
a  rock  in  Rob't  Carr's  line;  thence  with 
Carr's  line  S.  67%°  E.  20.25  chains  to  a  rock 
comer  to  Carr;  thence  S.  45%°  W.  5.80 
chains,  to  center  of  Schochoh  road;  thence 
S.  35*  E.  16.52  chains;  thence  S.  69°  E.  5.00 
chs. ;  thonce  S.  77°  E.  14.26  chains  to  rock; 
thence  N.  4°  E.  30.00  chs.,  to  the  beginning, 
and  containing  74.30  acres,  more  or  less." 
The  consideration  set  forth  in  the  deed  is 
the  sum  of  $2,311  paid  and  payable  as  fol- 
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foreyer,  with  covenant  of  general  warranty 
releasing  all  rights  of  homestead  and  dow- 
er." Some  time  thereafter  appellant  Ander- 
son Instituted  this  action  against  appellees 
S.  N.  Dawson  and  E.  F.  Dawson  to  recover 
the  sum  of  $248.33%,  charging  In  his  petition 
that  he  purchased  said  land  from  appellees, 
not  as  a  whole,  but  by  the  acre,  and  that  said 
transaction  was  based  on  the  valuation  per 
acre;  that  appellee  represented  to  appellant, 
and  the  deed  in  addition  thereto  states,  that 
the  land  conveyed  consisted  of  74.30  acres; 
and  that,  by  the  terms  of  said  deed,  appel- 
lee warranted  the  said  title  and  the  quantity 
of  said  land  to  be  74.30  acres,  whereas,  as  a 
matter  of  fact,  said  tract  of  land  contains 
only  68  acres,  3  rods,  and  30  poles,  a  dif- 
ference of  5.3625  acres.  He  further  charges 
that  he  agreed  to  and  did  pay  $46.31  per  acre 
for  said  land,  and,  there  being  a  deficit  of 
5.3625  acres,  appellee  Is  Indebted  to  him  in 
the  sum  of  $248.33%.  Thereafter  appellant 
filed  an  amended  petition,  stating  certain 
facts,  with  reference  to  the  note  for  the  de- 
ferred payment,  and  charging  that  the  note 
was  negotiable,  and  that  on  the  date  of  its 
delivery  the  appellee  then  knew  of  the  de- 
ficiency In  the  land,  and,  with  the  view  of 
preventing  appellant  from  recovering  on  ac- 
count of  said  deficiency,  when  the  same 
should  be  by  him  subsequently  discovered, 
sold  and  transferred  said  note  to  one  Her- 
ring, so  that  the  same  would  pass  out  of  ap- 
pellee's bands  and  Into  the  hands  of  an  In- 
nocent holder  for  value,  thus  depriving  ap- 
pellant of  any  defense  to  said  note.  A  de- 
murrer was  sustained  to  the  i>etltlon  and  the 
amended  petition,  and,  appellant  declining 
to  plead  further,  the  petition  was  dismissed. 
From  that  Judgment  this  appeal  Is  prose- 
cuted. 

In  the  well-considered  case  of  Harrison  v. 
Talbot,  2  Dana,  258,  the  various  kinds  of  cas- 
es in  actions  to  recover  for  a  deficit  in  the 
quantity  of  land  sold  are  classified  as  fol- 
lows: "First,  sales  strictly  and  essentially  by 
the  tract,  without  reference  in  the  negotia- 
tion or  in  the  consideration  to  any  estimated 
or  designated  quantity  of  acres ;  second,  sales 
of  the  like  kind.  In  which,  though  a  supposed 
quantity  by  estimation  is  mentioned  or  re- 
ferred to  in  the  contract,  the  reference  was 
made  only  for  the  purpose  of  description, 
and  under  such  circumstances  or  in  such 
manner  as  to  show  that  the  parties  Intended 
to  risk  the  contingency  of  quantity,  whatever 
It  might  be  or  how  much  soever  It  might  ex- 
ceed or  fall  short  of  that  which  was  men- 
tioned In  the  contract;  third,  sales  In  which 
it  Is  evident  from  extraneous  circumstances 
of  locality,  value,  price,  time,  and  the  conduct 
and  conversation  of  the  parties  that  they  did 
not  contemplate  or  Intend  to  risk  more  tlian 


in  gross,',  are  in  fact  sales  by  the  acre,  and 
so  understood  by  the  parties."  The  court 
then  says:  "Contracts  belonging  to  either  of 
the  two  first-mentioned  classes,  whether  ex- 
ecuted or  executory,  should  not  be  modified 
by  the  chancellor  when  there  has  been  no 
fraud.  But  in  sales  of  either  the  latter  kinds 
an  unreasonable  surplus  or  deficit  may  entitle 
the  injured  party  to  equitable  relief,  unless 
he  has  by  his  conduct  waived  or  forfeited  his 
equity."  In  the  recent  case  of  Anthony  v. 
Hudson  (Ky.)  114  S.  W.  782,  the  description 
was  as  follows:  "First  The  northwest  quar- 
ter, and  the  northwest  quarter  of  the  south- 
east quarter  of  section  thirty-four  (34)  in 
township  fifteen  (15)  north  of  range  eight  (S), 
east  of  third  principal  meridian,  containing 
according  to  United  States  survey  two  hundred 
(200)  acres.  Second.  •  •  •  Containing  ac- 
cording to  the  United  States  survey  three  hun- 
dred and  sixty  (360)  acres."  In  that  ease  it 
was  held  that  the  expression,  "containing  ac- 
cording to  United  States  survey"  200  acres 
in  the  one  instance  and  360  acres  In  the  other 
instance,  constituted  mere  words  of  descrip- 
tion. The  court  In  the  latter  case  used  the 
following  language:  "A  contract  for  the  sale 
of  land  must  be  gathered  from  the  writing. 
No  outside  conversation  or  oral  statement, 
which  is  not  directed  to  the  end  of  impeach- 
ing a  writing  for  fraud  or  mistake,  which 
takes  place  before  the  writing  is  drawn,  can 
explain,  modify,  or  change  it." 

In  the  case  of  Russell  v.  Phillips  (Ky.)  22 
S.  W.  220,  the  following  from  Worvelle  on 
Vendors  (volume  2,  p.  925)  was  quoted  with 
approval:  "Mere  enumeration  of  quantity 
at  the  end  of  a  particular  description  of  the 
premises,  where  there  has  been  no  fraud  or 
gross  mistake,  has  ever  been  regarded  as  mat- 
ter of  description  only,  and  not  of  the  es- 
sence of  the  contract;  and  in  such  cases  the 
purchaser  is  not  entitled  to  an  abatement  of 
price  because  on  survey  the  tract  Is  found  to 
contain  a  less  number  of  acres  than  that 
specified."  There  is  nothing  on  the  face  of 
the  deed  to  show  that  the  sale  was  made  by 
the  acre,  and  it  Is  manifest  that  the  words, 
"containing  74.30  acres,  more  or  less."  are 
simply  words  of  description.  The  question, 
then.  Is:  Is  the  deficit  suflScient  to  Justify 
a  recovery  without  an  allegation  of  fraud  or 
mistake?  The  petition  merely  charges  that 
appellee  represented,  and  in  addition  thereto 
the  deed  states,  that  the  laud  so  conveyed 
consisted  of  74.30  acres.  In  a  number  of 
cases  this  court  has  granted  relief  where 
there  was  a  deficit  of  10  per  cent  or  over. 
Smith  T.  Smith.  4  Bibb,  81 ;  Shelby  v.  Smith's 
Heirs,  2  A.  K.  Marsh.  501 ;  Hazlip  v.  Austin. 
4  Ky.  Law  Rep.  982;  Hall  v.  Ely  (Ky.)  76 
S.  W.  848.  In  these  cases  It  was  held  that 
the  deficiency,  considering  the  quantity  and 


tit7  were  mere  words  of  description,  this 
court  has  never  allowed  a  recovery  In  the 
absence  of  an  allegation  of  fraud  and  mis- 
take where  the  deficit  was  less  than  10  per 
cent  Of  course,  If  the  deed  Itself  showed 
that  the  transaction  was  a  sale  by  the  acre 
and  there  was  a  deficit,  a  recovery  could  be 
had.  As  the  deed  under  discussion  uses  the 
language,  "and  containing  74.30  acres,  more 
or  less,"  and  as  under  the  uniform  ruling  of 
this  court  such  words  are  regarded  as  words 
of  description,  it  is  manifest  that,  where  the 
deficit  is  as  small  as  It  is  In  this  case,  there 
can  be  no  recovery.  That  t>eing  the  case, 
the  mere  representation  by  the  appellee  that 
the  land  sold  contained  74.30  acres.  In  the 
absence  of  fraud  or  mistake,  would  not  Justi- 
fy a  recovery  any  more  than  the  language 
employed  In  the  deed  Itself. 

We  deem  it  unnecessary  to  pass  upon  the 
other  questions  raised,  as  the  demurrer  was 
properly  sustained  for  the  reasons  set  out 
above. 

Judgment  affirmed. 


ASHER  et  al.  v.  TENNIS  COAL  CO. 
(Court  of  Appeals  of  Kentucky.    May  11,  1909.) 

Vendor  and  Purchases  (§  239*)— Bond  for 

Deed— RionTS  of  Purchaser. 

Where  a  title  bond  provided  for  the  exe- 
cution of  a  deed  on  payment  of  the  purchase 
price,  the  vendee  took  title  subject  to  the  lien, 
and  one  thereafter  taking  an  assignment  of 
the  bond  and  a  deed  from  the  vendor,  with  no- 
tice of  a  prior  conveyance  of  the  mineral  rights 
by  the  ori^nal  vendee  to  plaintiff,  took  sub- 
ject to  plaintiff's  rights. 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
Pnrchaser,  Dec.  Dig.  §  239.*] 

Appeal  from  Circuit  Court,  Leslie  County. 

"Not  to  be  officially  reported." 

Action  by  the  Tennis  Coal  Company  against 
W.  N.  Asber  and  others.  Judgment  for  plain- 
tiff, and  defendants  appeal.    Affirmed. 

Cleon  K.  Calvert,  for  appellants.  Bailey  P. 
Wootton,  Jesse-  Morgan,  and  Greene,  Van 
Winkle  &  Schoolfleld,  for  appellee. 

HOBSON,  J.  On  March  6,  1902,  R.  M.  Wil- 
son and  wife  executed  to  John  Ledford  the 
following  bond  for  title  for  150  acres  of  land : 
"This  bond,  made  and  entered  into  March  6, 
1902,  by  R.  M.  Wilson  and  wife,  of  the  county 
'  of  Leslie  and  state  of  Kentucky,  of  the  first 
part,  and  John  Ledford,  of  the  second  part. 
I,  R  M.  Wilson,  and  wife,  do  sell  and  con- 
vey to  John  Ledford,  of  the  county  of  Har- 
lan, a  certain  tract  or  parcel  of  land  contain- 
ing one  hundred  and  fifty  acres  of  land, 
more  or  less,  lying  on  the  waters  of  the  Mid- 
dle Fork  on  Sam's  Branch  In  Leslie  county, 


and  fifty  dollars  to  be  paid  November  1, 1905. 
I,  R.  M.  Wilson,  and  wife,  of  the  first  part, 
do  bind  ourselves  to  make  a  deed  to  said 
land,  Sam's  Branch  land,  when  John  Ledford, 
of  the  second  part,  pays  the  purchase  mon- 
ey on  said  land.  Said  land  is  to  stand  good 
for  the  purchase  money  until  paid.  [Here 
follows  description.]"  Ledford  took  posses- 
sion of  the  land  and  settled  on  it.  On  April 
28,  1902,  he  sold  the  Tennis  Coal  Company 
the  mineral  rights  under  the  land,  and  bound 
himself  to  make  it  a  deed  when  the  purchase 
money  was  paid,  and  executed  to  It  a  title 
lH>nd  to  this  effect,  which  was  regularly  ac- 
knowledged and  then  recorded.  The  bond 
which  he  had  from  Wilson  was  then  also  re- 
corded, although  it  had  not  been  acknowledg- 
ed, and  was  not,  therefore,  a  recordable  paper. 
On  November  25,  1903,  the  purchase  money 
for  the  mineral  rights,  amounting  to  $125, 
having  been  paid  him,  he  executed  to  the  Ten- 
nis Coal  Company  a  deed  therefor,  which  was 
duly  acknowledged  and  recorded.  He  made 
to  Wilson  two  payments  on  the  purchase 
money  due  him,  and  when  there  was  still  $144 
due  Wilson,  he  assigned  the  bond  Wilson  had 
given  him  to  W.  N.  Asher,  in  November,  1904, 
and  thereupon  Asber  paid  to  Wilson  the  bal- 
ance of  the  purchase  money  due  from  Led- 
ford to  him,  and  Wilson  executed  to  Asher 
a  deed  for  the  land.  The  Tennis  Coal  Com- 
pany then  brought  this  suit  against  Wilson, 
Asher,  and  Ledford,  setting  up  the  above 
facts,  and  praying  that  the  mineral  rights 
purchased  by  it  be  conveyed  to  It  and  that 
its  title  thereto  be  quieted.  On  final  hear- 
ing the  circuit  court  adjudged  it  the  relief 
prayed,  and  the  defendants  appeal. 

Wilson  knew  of  the  purchase  of  the  min- 
eral rights  by  the  Tennis  Coal  Company 
when  he  made  the  deed  to  Asher.  He  had 
been  approached  by  the  agent  of  the  com- 
pany and  requested  to  make  it  a  deed.  Asher 
also  knew  of  the  purchase  of  the  coal  com- 
pany when  he  took  the  assignment  of  the 
bond;  for  he  says  himself,  when  asked  how 
long  before  this  time  was  it  that  Ledford  told 
him  that  he  had  sold  the  mineral  rights  off 
the  land,  he  answered,  "It  couldn't  have  been 
over  four  or  five  days ;  he  said  he  had  con- 
tracted it."  The  bond  executed  by  Ledford 
and  the  deed  which  he  had  made  were  both 
recorded,  and  so  he  had  also  constructive  no- 
tice. It  is  Insisted  that,  as  Ledford  had  not 
paid  Wilson  all  the  purchase  money,  he  had 
nothing  to  sell  the  coal  company.  The  bond 
does  not  properly  bear  this  construction. 
Wilson  had  a.  Hen  on  the  land  for  the  bal- 
ance of  the  purchase  money  due  him ;  but  It 
was  Ledford's  land,  subject  to  this  lien.  He 
bad  not  a  legal  title;  but  he  had  the  equlta- 
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that  part  which  bad  been  sold  for  the  unpaid 
purchase  money.  The  part  which  Asber 
bought  was  worth  much  more  than  the  bal- 
ance due  Wilson,  and  as  the  Tennis  C!oal 
Company  had  the  older  equity,  and  he  pur- 
chased with  notice  of  its  claim,  the  circuit 
court  properly  adjudged  its  rights  superior 
to  his. 
Judgment  affirmed. 


ROUNDS  BROS.  v.  McDANIEIi. 
(Court  of  Appeals  of  Kentucky.    May  4,  1909.) 

1.  Parent  and  Child  (|  6*)  —  Wages  of 
Chm,d — Recovery  bt  Parent — Expenses. 

VVhere  the  father  of  a  nonemancipated  mi- 
nor sues  to  recover  wages,  the  child's  employ- 
er is  entitled  to  bare  deducted  from  the  re- 
covery sums  paid  for  board  and  clothes  not  fur- 
nished by  the  father. 

[Ed.  Note.— For  other  cases,  see  Parent  and 
Child,  Cent.  Dig.  {  83 ;   Dec  Dig.  {  6.»] 

2.  Parent  and  Child  (|  3*)— Duty  to  Sup- 
port. 

A  parent  is  bound  by  positive  law  to  pro- 
tect, educate,  and  support  the  child. 

[Ed.  Note.— For  other  cases,  see  Parent  and 
Child,  Cent.  Dig.   |  33;    Dec.  Dig.  {  3.*] 

3.  Parent  and  Child  (|  5*)— Earnings  or 
Child— Rights  of  Parent. 

A  parent,  being  legally  bound  to  support 
his  child,  is  entitled  to  the  child's  services  and 
earnings  during  minority. 

[Ed.  Note. — For  other  cases,  see  Parent  and 
Child,  Cent.  Dig.  |  70;    Dec  Dig.  i  5.*] 

4.  Parent  and  Child  (|  5*)— Earnings  or 
Ohild  — Rights   of   Father— Relinquish- 

UENT. 

A  parent  may  lose  his  right  to  his  child's 
earnings  by  failing  to  provide  a  home  for  his 
child  if  he  is  able  to  do  so ;  by  such  cruel  con- 
duct, ill  treatment,  or  neglect  as  forces  the 
child  to  at»andon  his  home;  by  becoming  so 
degraded  or  dissolute  that  his  child  cannot  in 
morals  or  decency  live  with  him ;  or  by  emanci- 
pation. 

[Ed.  Note.— For  other  cases,  see  Parent  and 
Child,  Cent.  Dig.  U  72,  73;  Dec.  Dig.  {  5.»] 

6.  Parent  and  Child  ({  16*)— "Emancipa- 
TSftti"  —  "Express  Emancipation"  —  "Im- 
plied Emancipation." 

"Emancipation"  of  a  child  is  the  relinquish- 
ment by  a  parent  of  control  and  authority  over 
bis  child,  conferring  on  the  child  the  right  to 
his  earnings  and  extinguishing  the  parent's  legal 
duty  to  maintain  and  support  the  child.  Eman- 
cipation is  "exf>ress"  when  the  parent  volun- 
tarily agrees  with  the  child,  who  is  able  to 
take  care  of  and  provide  for  himself,  that  he 
may  go  from  home,  earn  his  own  living,  and 
control  his  earnings,  or  when  the  father  vol- 
untarily transfers  the  custody  and  keeping  of  the 
child  to  another.  An  express  emancipation  can- 
not be  renounced  by  the  parent.  An  "implied 
emancipation"  results  where  the  parent,  by  his 
acts  or  conduct,  impliedly  consents  that  the 
minor  may  leave  borne  and  shift  for  himself; 
the  father,  under  these  circumstances,  however, 


6.  Parent  and  Child  ((  16*)— EhiANCiPAXioir 
—Revocation. 

A  child  having  reached  the  age  when  he 
could  make  his  own  living,  the  father  consented 
in  1902  that  he  might  leave  home  and  continue 
in  his  employment.  For  nearly  two  years  there- 
after the  child  so  remained  with  the  father's 
knowledge  and  consent,  during  which  time  be 
received  his  own  wages  and  disposed  of  them  aa 
he  desired.    The  father  did  not  object  to  the  em- 

Sloyment  nor  demand  his  wages  untH  1906,  nor 
id  be  request  the  child  to  return  to  bis  home. 
Held,  that  the  father's  dela^  barred  his  right 
to  revoke  the  implied  emancipation  thereby  es- 
tablished. 

[Ed.  Note.— For  other  cases,  see  Parent  and 
Child,  Cent.  Dig.  {  170;    Dec.  Dig.  {  !&•] 

Appeal  from  Circuit  Court,  Daviess  County. 

"To  be  officially  reported." 

Action  by  A.  J.  McDanlel  against  Rounds 
Bros.  Judgment  for  plaintiff,  and  defendant 
appeals.    Reversed,  with  directions. 

Sweeney,  Ellis  &  Sweeney,  for  appellant 
W.  E.  Aud  and  J.  R.  Hays,  for  appeUee. 

CARROUi,  X  This  case  presents  the  in 
terestlng  question:  What  acts  and  conduct 
of  a  father  will  constitute  an  emancipation 
of  his  minor  child  so  as  to  deny  the  father 
the  right  to  recover  the  child's  wages  during 
his  minority? 

The  mother  of  Byrne  McDanlel  died  In 
1900,  when  he  was  about  12  years  old,  leav- 
ing his  father,  the  appellee,  A.  J.  McDanlel, 
with  six  children  to  care  for.  The  father, 
who  was  a  poor  but  kindly  disposed  man,  a 
carpenter  by  trade,  did  not  own  any  property, 
and  found  It  necessary  to  place  the  other 
children — all  of  whom  were  younger  than 
Byrne — in  orphan  homes ;  but  after  doing  so 
he  aided  in  their  support  After  this  the  fa- 
ther and  Byrne  boarded  with  a  sister  of  the 
father,  and  for  two  or  three  years  thereaft- 
er Byrne  worked  at  different  places,  earning 
a  few  dollars  a  week,  wtiich  he  contributed 
towards  his  support  In  1902  Byrne,  who 
was  then  about  14  years  old,  commenced  to 
work  for  appellant.  Rounds  Bros.  They  paid 
him  small  wages  in  the  beginning,  but,  find- 
ing him  to  be  an  industrious,  sober,  well-l)e- 
haved,  and  capable  boy,  gradually  increased 
his  compensation,  until  at  the  time  this  suit 
was  brought  in  1907  he  was  receiving  some 
$8  or  |10  a  week.  During  the  first  two  yean 
that  be  worked  for  them  he  lived  with  tils 
father  at  his  aunt's,  and  contributed  all  or 
the  greatest  part  of  his  wages  towards  pay- 
ing for  his  board  and  clothing.  In  ISOi 
Byrne  becoming  dissatisfied  with  the  accom- 
modations received  at  his  aunt's,  left  her 
house  and  procured  board  nnd  lodging  else- 
where. The  evidence  does  not  disclose  any 
substaDtlal  reason  why  Byrne  left  the  home 
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tribute  anything  toward  his  support  or  main- 
tenance or  expend  anything  in  his  behalf.  In 
fact,  he  did  not,  after  leaving  his  aunt,  need 
the  assistance  of  his  father,  as  he  was  earn- 
ing sufficient  money  to  take  care  of  himself. 
His  father  did  not  object  to  his  leaving  home, 
nor  did  he  make  any  provision  or  arrange- 
ment for  another  home  for  him,  although  it 
cannot  be  said  that  his  acts  or  conduct  or 
treatment  of  Byrne  furnished  any  sufficient 
reason  why  Byrne  should  have  abandoned  the 
liome  provided  for  him  by  his  father.  His 
father  was  at  all  times  aware  of  the  fact 
that  Byrne  was  working  for  the  Rounds 
Bros.,  and  knew  that  from  1904  to  1906  they 
paid  him  his  wages,  and  that  be  was  expend- 
ing them  for  his  own  use  and  benefit;  but 
tie  did  not  object  or  make  any  demand  that 
the  wages  be  paid  to  him  until  April,  1906, 
■when  he  notified  Rounds  Bros,  that  they 
must  pay  him  what  the  boy  earned.  This 
they  declined  to  do,  and  In  1908,  he  brought 
this  action  to  recover  the  amount  Byrne 
«arned  after  he  notified  the  Rounds  Bros, 
to  pay  the  wages  to  him.  The  lower  court 
rendered  a  Judgment  in  favor  of  the  father 
against  the  Rounds  Bros,  for  the  amount  of 
the  boy's  wages  after  the  notification,  less 
the  sum  expended  during  this  time  by  Byrne 
for  board  and  clothes.  It  may  be  here  stated 
that,  if  the  father  had  not  emancipated  his 
Bon  and  was  entitled  to  his  wages,  no  Just 
complaint  could  be  made  of  the  Judgment. 
Having  the  view  the  lower  court  did  of  the 
law  of  the  case,  it  was  correctly  held  that 
there  should  be  deducted  from  the  wages  re- 
ceived by  the  son  the  amount  necessary  to 
defray  his  expenses.  Culberson  v.  Alabama 
Construction  Co.,  127  Ga.  599,  56  S.  E.  765,  9 
L.  R.  A.  (N.  S.)  411,  9  A.  &  E.  Ann.  Cas.  507. 
From  the  Judgment  the  Rounds  Bros,  prose- 
cute this  appeal,  and  ask  a  reversal  upon  the 
ground  that  the  father  had  emancipated  his 
eon,  and  therefore  was  not  entitled  to  recover 
bis  wages,  and  in  this  insistence  they  are 
Joined  by  Byrne.  The  father's  contention  Is 
that  the  facts  before  stated  are  not  sufficient 
to  amount  to  an  emancipation  of  his  son, 
and  consequently  be  was  entitled  to  recover 
from  the  Rounds  Bros,  the  boy's  wages  after 
be  notified  them  that  he  claimed  them.  He 
also  makes  the  further  point  that  even  If  it 
should  be  held  that,  by  permitting  his  son 
to  leave  home  and  earn  his  own  living,  he 
Impliedly  emancipated  him,  yet  he  had  the 
right  at  any  time  during  the  child's  minority 
to  revoke  this  constructive  emancipation  and 
resume  parental  control  and  authority,  and 
that,  after  he  had  so  revoked  it  by  notifying 
the  Rounds. Bros,  that  he  claimed  his  son's 
wages,  the  status  of  parent  and  child  was 
re-established  the  same  as  If  there  had  never 
been  any  emancipation. 


tions  of  each,  has  furnished  so  much  inter- 
esting matter  for  text-book  writers,  and  has 
so  frequently  been  considered  by  courts  of 
other  Jurisdictions,  that  there  is  ample  prece- 
dent and  authority,  both  ancient  and  modern, 
from  which  to  gather  and  formulate  the  gen- 
eral rules  of  law  applicable  to  this  relation. 
But  this  case  presents  some  features  of  the 
law  that  are  not  so  well  settled,  and  con- 
cerning which  there  is  conflict  of  authority. 
The  duties  and  obligations  of  parent  and 
child  are,  in  a  sense,  at  least  reciprocal.  Up- 
on the  parent  is  imposed  by  nature,  as  well 
as  law,  the  obligation  of  supporting  and  car- 
ing for  his  ofTspring.  As  said  by  Blackstone 
(volume  1,  p.  447) :  "The  duty  of  parents  to 
provide  for  the  maintenance  of  their  children 
is  a  principle  of  natural  law;  an  obligation, 
says  Puffendorf,  laid  on  them  not  only  by 
nature  herself,  but  by  their  own  proper  act, 
in  bringing  them  into  the  world,  for  they 
would  be  In  the  highest  manner  injurious  to 
their  Issue,  if  they  only  gave  their  children 
life  that  they  might  afterwards  see  th«m 
perish.  By  begetting  them  therefore  they 
have  entered  Into  a  voluntary  obligation  to 
endeavor,  so  far  as  in  them  lies,  that  the 
life  which  they  have  bestowed  shall  be  sup- 
ported and  preserved."  In  Schouler  on  Do- 
mestic Relations,  p.  415,  it  is  said:  "Three 
leading  duties  of  parents  as  to  their  legiti- 
mate children  are  recognized  at  the  common 
law :  First,  to  protect ;  second,  to  educate ; 
third,  to  maintain  them.  These  duties  are 
all  enjoined  by  positive  law,  yet  the  law  of 
the  natural  alTectlon  is  stronger  in  upholding 
such  fundamental  obligations  of  the  parental 
state."  From  this  dut^  resting  upon  the 
parent  comes  the  right  to  the  services  of  the 
child  during  his  minority.  Intended  to  be  at 
least  in  some  measure  compensation  for  the 
care  and  attention  bestowed  upon  the  child 
in  Infancy ;  and  this  right  of  the  parent  to 
the  services  of  the  child  during  his  minority 
Is  everywhere  recognized.  Jones  v.  Tevls,  14 
Ky.  25,  14  Am.  Dec.  98 ;  L.  &  N.  R.  R.  Co.  v. 
Willis,  83  Ky.  57,  4  Am.  St  Rep.  124;  Illi- 
nois Central  R.  Co.  v.  Henon  (Ky.)  68  S.  W. 
456;  Blackstone,  Commentaries,  vol.  1,  p. 
454 ;  Schouler  on  Domestic  Relations,  p.  334 ; 
Tyler  on  Infancy  &  Coverture,  p.  200;  29 
Cyc.  1623;  21  Am.  &  Eng.  Ency.  of  h.  p. 
1039. 

It  is  equally  well  settled  that  the  parent, 
although  entitled  to  the  services  and  earn- 
ings of  his  minor  child,  may  relinquish  or 
surrender  this  right :  First,  by  falling  to  pro- 
vide for  his  chUd  a  home  If  he  Is  able  to  do 
so ;  second,  by  such  111  treatment,  neglect,  or 
cruel  conduct  as  forces  the  child  to  abandon 
his  home ;  third,  by  becoming  so  degraded  or 
dissolute  a  character  that  his  child  cannot  in 


ner,  or  U  be  had  bo  grossly  neglected  lila 
parental  duties  as  to  cause  him  to  leave  his 
borne,  or  If  his  life  was  so  unworthy  or  dis- 
creditable that  his  son  could  not  In  decency 
or  self-respect  longer  continue  to  recognize 
bis  authority,  we  would  bare  little  difficulty 
In  reaching  the  conclusion  that  the  father 
could  not,  after  driving  him  away,  o;*  by  his 
acts  or  conduct  forcing  him  to  shift  for  him- 
self and  make  bis  own  living,  thereafter  lay 
claim  to  bis  earnings.  All  the  books  are 
agreed  upon  this  point,  and  indeed,  in  the  ab- 
sence of  authority,  we  could  have  no  doubt 
that  under  a  state  of  case  like  this  the  father 
could  not  have  the  assistance  of  the  courts 
to  aid  him  m  securing  the  services  or  wages 
of  his  chUd  whom  he  had  compelled  by  neg- 
lect, cruel  treatment,  or  dissolute  habits  to 
secure  another  home.  29  Cyc.  p.  1627 ;  God- 
frey V.  Hays,  6  Ala.  501,  41  Am.  Dec.  68; 
Nightingale  v.  Wlthlngton,  15  Mass.  272,  8 
Am.  Dec.  101 ;  Swift  &  Co.  v.  Johnson,  138 
Fed.  867,  71  C.  C.  A.  619,  1  L.  R.  A.  (N.  S.) 
1161 ;  Tyler  on  Infancy  &  Coverture,  p.  200. 
But  the  facts  of  this  case  do  not  warrant  us 
In  putting  our  decision  upon  any  of  these 
grounds,  and  so.  If  the  Judgment  below  is  to 
be  reversed.  It  must  be  because  the  father 
had  emancipated  his  son.  The  doctrine  of 
"emancipation,"  looking  at  It  from  a  legal 
standpoint.  Is  a  recognition  of  the  right  of 
the  parent  to  relinquish  control  and  authori- 
ty over  his  child  to  whose  custody  and  serv- 
ice be  Is  entitled;  or  to  surrender,  if  be  so 
elects  and  desires,  to  his  minor  son,  who  Is 
capable  of  making  bis  own  living,  the  right 
to  do  so,  and  the  privilege  of  receiving  the 
wages  that  he  earns.  When  this  right  of 
emttucipation  has  been  granted,  it  follows  as 
a  matter  of  course  that  the  person  for  whom 
tbe  child  labors  may  pay  bim  his  wages,  and 
that  the  child  may  do  with  them  as  be 
pleases.  In  other  words,  when  a  child  has 
been  emancipated,  he  occupies  tbe  same  legal 
relation  towards  the  parent  as  if  he  had  ar- 
rived at  full  age.  Tbe  legal  duty  of  the  par- 
ent to  maintain  and  support  him  and  defray 
bis  necessary  expenses  is  extinguished,  and 
so  is  the  right  of  the  parent  to  claim  the 
services  and  wages  of  tbe  child. 

There  are  two  kinds  of  emancipation  that 
may  be  termed  "express"  and  "Implied."  We 
should  say  that  an  "express  emancipation" 
takes  place  when  the  parent  freely  and  vol- 
untarily agrees  with  his  child,  'who  is  able 
to  take  care  of  and  provide  for  himself,  that 
be  may  go  out  from  home  and  earn  his  own 
living  and  do  as  he  pleases  with  his  earnings, 
or  when  he  willingly  transfers  to  another 
the  custody  and  keeping  of  his  child  without 
reference  to  his  age.  Where  tbe  emancipa- 
tion Is  expressly  agreed  upon,  tbe  parent 
cannot  afterwards  renounce  or  Kt  aside  the 


tbe  services  of  bis  child.  An  "implied  eman- 
cipation" results  when  tbe  parent,  without 
any  express  agreement,  by  bis  acts  or  con- 
duct impliedly  consents  that  his  minor  sou 
may  leave  home  and  shift  for  himself,  hare 
his  own  thoae,  and  tbe  control  of  bis  earn- 
ings, and  it  may  be  Inferred  from  and  shown 
by  circumstances.  But  where  tbe  child 
leaves  home  and  goes  out  to  make  bis  own 
living  under  tbe  assumption  that  his  parent 
has  emancipated  him,  his  rights  to  his  serr- 
ices  and  earnings  are  not  absolute,  as  In  the 
case  of  an  express  emancipation,  and  tbe 
parent  may,  by  taking  timely  action,  resume 
parental  authority  and  reclaim  the  servic«4 
of  his  child,  but  he  must  not  delay  until  bis 
implied  emancipation  has  ripened  Into  an  ex- 
press relinquishment,  or  wait  until  it  would 
be  hurtful  to  the  best  interest  of  tbe  child 
to  Interfere  with  his  individual  aims  and 
plans.  It  should,  however,  be  kept  In  mind 
that  whether  or  not  the  father  emancipates 
bis  minor  child  rests  with  tbe  father,  and 
not  with  the  child.  Tbe  father  may  by  his 
acts  or  conduct  relinquish  parental  control 
and  authority,  but  the  child  of  bis  own  voli- 
tion, in  the  absence  of  mistreatment  or  other 
like  cause,  cannot  sever  the  relation  so  as  to 
deny  tbe  father  tbe  right  to  his  services  and 
wages  during  bis  minority. 

Contenting  ourselves  with  these  broad 
statements  of  general  principles,  we  will  pro- 
ceed to  inquire  whether  the  facts  of  this  case 
authorize  us  In  holding  that  the  father  bad 
emancipated  his  son.  After  Byrne  had  reach- 
ed an  age  when  be  could  make  his  own  liv- 
ing, and  was  mentally  and  physically  able  to 
do  so,  bis  father  voluntarily  consented  that 
he  might  leave  bis  home,  and  continue  in  tbe 
employment  of  the  Rounds  Bros,  for  whom 
be  had  been  working,  and  for  something  like 
two  years  he  remained  in  their  services,  with 
the  knowledge  and  consent  of  his  father. 
During  this  time  be  received  bis  own  wages, 
and  made  such  disposition  of  them  as  he  de- 
sired. That  he  was  an  industrious,  economi- 
cal, and  capable  boy,  there  is  abundant  evi- 
dence. He  had  the  respect  and  confidence  of 
bis  employers,  and  in  a  business  way  was 
rapidly  advancing.  His  father  did  not  ob- 
ject to  his  employment  until  1906,  or  demand 
his  wages  until  that  time.  He  did  not  request 
him  to  return  to  his  home,  nor  did  he  man- 
ifest any  particular  interest  or  concern  in  his 
welfare.  He  seemed  to  recognize  that  his 
son  was  well  situated  and  comfortably  pro- 
vided for,  and  that  his  usefulness  was  being 
promoted  by  the  service  he  was  engaged  In 
and  the  interest  his  employers  were  manifest- 
ing in  his  welfare,  and  so  he  was  willing  to 
give  him  an  opportunity  to  make  bis  own 
way  in  the  world. 

In  our  opinion  theaa  facti  were  not  suffl- 
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clent  to  establish  an  express  emancipation, 
sucb  as  the  parent  conld  not  afterwards  re- 
voke or  set  aside ;  bat  they  do  show  the  son 
left  home  under  circumstances  that  amount- 
ed to  an  Implied  emancipation.  But,  when 
the  appellee  attempted  to  resume  parental 
control  and  authority  after  the  expiration  of 
more  than  a  year,  it  was  too  late  to  reclaim 
the  right.  In  this  time  the  interest  and  wel- 
fare of  the  child  had  become  an  Important 
factor  in  determining  the  rights  of  the  par- 
ties. In  judging  a  case  like  this,  the  court 
will  not  look  excluBlrely  to  the  rights  of  the 
parent,  but  will  consider  what  Is  best  for 
the  child.  The  father,  when  his  child  was  in 
some  measure  at  least  a  burden  to  him,  yolun- 
tarlly  allowed  him  to  go  out  and  care  for 
himself,  and  after  the  child,  prompted  by 
prudent  and  industrious  motives,  had  become 
more  than  self-sustaining,  sought  to  withdraw 
the  consent  he  bad  given.  To  permit  him  to 
do  so  would,  under  the  circumstances  of  this 
case,  be  detrimental  to  the  best  Interest  of 
the  child.  To  deprive  the  boy  of  his  wages 
or  force  him  to  abandon  his  employment 
would  seriously  check  his  aspirations  and  im- 
pair, if  not  destroy,  the  fine  prospects  for  fu- 
ture success  that  were  opening  up  to  him  by 
reason  of  his  attentive,  honest,  and  sober  hab- 
its. 

We  do  not  wish  to  extend  this  doctrine  of 
Implied  emancipation  to  cases  which  do  not 
justify  Its  fullest  application,  and  do  not 
mean  to  hold  that  every  time  a  child  who  is 
old  and  strong  enough  to  work  becomes  tired 
of  or  dissatisfied  with  his  home  he  may  leave, 
although  without  objection  on  the  part  of  his 
parents,  and  live  at  some  other  place  and 
work  for  other  persons,  and  thereby  sever 
the  obligation  be  owes  to  his  parents  and  de- 
stroy their  right  to  his  services  and  wages. 
Minor  children  cannot  in  this  way  cancel  the 
duty  they  are  under  to  the  parent,  who  by 
acting  promptly  may  reclaim  the  services  of 
the  child  and  the  right  to  his  earnings;  but 
the  parent  must  interpose  his  authority  with- 
in a  reasonable  time.  When  a  father  gives 
freedom  to  a  grown  boy  and  tells  him,  in  ef- 
fect, if  not  in  words,  to  go  out  and  make  his 
own  living,  and  be  his  own  man,  and  the  boy, 
acting  on  this  implied  consent  or  direction, 
does  commence  for  himself  the  battle  of  life, 
and  is  successfully  meeting  all  its  require- 
ments, the  father  will  not,  unless  he  acts  in 
seasonable  time,  be  permitted  to  reclaim  the 
boy's  services  or  resume  the  parental  author- 
ity he  surrendered. 

The  conclusion  we  have  reached  finds  sup- 
port in  the  following  authorities:  In  Abbott 
▼.  Converse,  4  Allen  (Mass.)  580,  the  court 
said.  In  considering  a  similar  question :  "The 
basis  of  the  father's  right  to  the  services  of 
his  children  Is  his  duty  to  support  and  edu- 
cate them;  but  this  duty  is  subject  to  many 
modifications  growing  out  of  the  circumstan- 
ces and  conduct  of  the  parties,  and  the  right 
is  not  absolute  or  inalienable.  It  may  be  for- 
feited by  miacomduct,  but  cases  may  arise 


where  the  forfeiture  would  be  held  to  be  tem- 
porary. The  cases  referred  to  establish  the 
doctrine  that  it  may  be  transferred  to  the 
minor.  It  is  to  be  regarded  as  being  in  the 
nature  of  property,  and,  as  a  minor  may  hold 
other  property  Independently  of  his  father, 
there  seems  to  be  no  valid  reason  why  he  may 
not  thus  hold  the  right  to  his  own  time  and 
earnings.  As  he  may  hold  it  by  a  contract 
with  his  father  under  seal,  or  for  a  valuable 
consideration,  there  is  no  more  reason  for 
holding  that  the  father  may  revoke  this  con- 
tract, at  his  pleasure,  than  any  other  con- 
tract On  principle  he  should  be  as  fully 
bound  by  it  as  by  a  conveyance  of  land  or 
other  property  to  his  child.  As  it  may  be 
held  by  gift  or  license,  without  any  con- 
sideration, there  is  no  reason  why  the  gift, 
when  accepted,  should  be  any  more  revocable, 
without  the  consent  of  the  donee,  than  any 
other  gifts." 

In  Nightingale  v.  Wlthlngton,  15  Mass.  272, 
8  Am.  Dec  101,  Chief  Justice  Parker  said: 
"But  where  the  father  has  discharged  himself 
of  the  obligation  to  support  the  child,  or  has 
obliged  the  child  to  support  himself,  there 
is  no  principle,  but  that  of  slavery,  which 
will  continue  his  right  to  receive  the  earn- 
ings of  the  child's  labor.    Thus,  if  the  father 
should  refuse  to  support  a  son,  should  deny 
him  a  home,  and  force  him  to  labor  abroad 
for  his  own  living,  or  should  give  or  sell  him 
his  time,  as  is  sometimes  done  in  the  coun- 
try, the  law  will  imply  an  emancipation  of 
the  son,  and,  although  it  will  not  enable  him 
I  to  contract  to  his  prejudice,  it  will  give  blm 
I  the  benefit  of  such  contracts  as  are  made 
I  with  him  for  his  services,  and  a  payment  to 
I  the  son,  in  such  circumstances,  will  be  a  good 
I  discharge  of  such  contract." 
I      The   same   learned  judge,  in   Whiting  v. 


Earle,  3  Pick.  (Mass.)  201,  15  Am.  Dec. 
207,  said:  "Although  the  general  principle 
is  clear  that  a  father  is  entitled  to  the 
earnings  of  a  son  while  under  age,  yet  the 
court  thought  it  equally  clear  that  he  might 
transfer  to  the  son  the  right  to  receive  them. 
This  Is  necessary  for  the  encouragement  of 
young  men,  and  it  Is  often  convenient  for 
a  father,  wishing  to  be  relieved  from  the 
burden  of  supporting  his  son,  to  allow  him 
in  this  manner  to  support  himself.  Where 
such  a  contract  is  entered  Into  without  any 
fraud,  for  the  advantage  of  the  son,  on 
the  principles  of  common  justice,  and  ac- 
cording to  decided  cases,  he  is  entitled  to 
the  profits  of  his  own  labor.  We  go  so  far 
as  to  say  that  where  a  minor  son  makes  a 
contract  for  his  services  on  his  own  ac- 
count, and  the  father  knows  of  it  and  makes 
no  objection,  there  is  an  Implied  assent 
that  the  son  shall  have  his  earnings."  To 
the  same  effect  is  Morse  v.  Welton,  6  Conn. 
647,  16  Am.  Dec.  73;  Wodell  v.  Coggeehall, 
2  Mete.  (Mass.)  89,  85  Am.  Dec.  391. 

In  Beaver  v.  Bare,  104  Pa.  68,  69  Am. 
Rep.  667,  the  court  said:  "The  exercise 
of  parental  authority  is  not  necessarily  for 
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the  profit  of  the  parent,  but  for  the  advan- 
tage of  the  child;  the  duty  of  service  by 
the  child  being  deemed  necessary  to  the 
proper  exercise  of  parental  authority  for 
Its  own  good.  Although  we  still  recognize 
the  right  of  the  father  to  the  personal  sery- 
Ices  of  his  children,  that  right  is  simply  in- 
■cldental  to  the  duty  of  the  father  to  dis- 
-dpUne  and  direct  them.  His  right  to  per- 
sonal custody  and  personal  service  Is  secured 
to  him  therefore  In  order  that  Qirongh  them, 
prompted  by  natural  affection,  he  may  suc- 
<:essfully  Impart  to  them  habits  of  industry, 
methods  of  thrift,  and  the  means  of  personal 
success  In  life.  •  •  •  The  right  to  their 
service  being  merely  for  their  good,  whenever 
the  father  finds  their  interest,  or  his  own, 
better  subserved  by  their  emancipation,  he 
<»n  liberate  them." 

In  Schouler  on  Domestic  Relations,  p. 
346,  it  is  said:  "The  father  may  by  his 
own  delay  forfeit  the  right  of  action  for 
his  son's  wages;  as  where  the  minor  agrees 
to  work  at  certain  monthly  wages  to  be 
paid  to  himself,  and  the  father,  knowing  of 
the  agreement,  gives  no  notice  of  his  objec- 
tion, but  waits  until  the  work  has  been 
-done  and  payment  is  made  to  the  child,  be- 
fore making  a  demand.  But  if  the  father 
has  given  seasonable  notice  of  his  dissent 
and  demand  to  the  stranger  hiring  his  son, 
the  fact  that  the  son  continues  to  work 
against  bis  express  dissent,  and  that  the 
stranger  notified  him  to  come  and  take  his 
son  away,  and  he  neglected  to  do  so,  will 
not  preclude  him  from  recovering  tbe  wa- 
ges." And  so  on  page  870  the  learned  author 
«ays:  "It  is  a  well-settled  rule  In  this  coun- 
try that  if  tbe  parent  absconds,  turns  his 
child  out  of  doors,  ot  leaves  him  to  shift 
for  himself,  the  son  is  entitled  to  his  own 
wages;  and  our  courts  are  very  liberal  in 
allowing  children  to  avail  themselves  of  any 
breach  of  parental  obligation  so  as  to  earn 
an  honest  livelihood  by  their  own  toll.  The 
presumption  raised  in  such  cases  may  be 
termed  a  presumption  of  necessity.  So 
where  the  husband  abandons  bis  child  to  the 
care  of  his  mother,  his  subsequent  claims 
for  the  earnings  of  either  are  to  be  re- 
garded with  very  little  favor.  Even  slighter 
circumstances,  which  Impute  no  misconduct 
to  the  father,  but  evince  a  consent  for  his 


son  to  leave  the  parental  roof  and  go  into 
the  world  to  seek  his  own  fortune,  are  oft- 
en construed  into  emancipation." 

In  U  &  N.  R.  R.  Co.  V.  Davis  (Ey.)  105 
S.  W.  4S5,  which  was  an  action  by  the  fa- 
ther to  recover  damages  for  a  pers(mal  in- 
jury sustained  by  his  minor  son  while  in 
the  employment  of  the  railroad  company, 
the  court  said:  "Assuming  that  the  boy 
was  under  21  years  of  age,  did  hte  father 
consent  or  acquiesce  In  his  employment? 
It  may  be  admitted  at  the  outset  that  tbe 
father  did  not  know  of  the  original  em- 
ployment, but  his  own  testimony  shows 
that,  while  his  son  was  engaged  at  work 
on  the  railroad  in  making  a  fill,  the  father 
went  out  to  where  he  was  at  work  and  saw 
him  performing  the  duties  of  his  employ- 
ment The  father  talked  to  the  foreman, 
whom  he  told  the  boy  was  only  16  years  of 
age,  and  upon  the  foreman's  saying  In  re- 
ply that  he  hated  to  give  him  up,  he  was 
such  a  good  boy,  the  father  left  without 
saying  more,  and  went  home.  •  •  • 
Afterwards  the  father  testified  that  his  son 
came  home  on  Sunday  and  then  went  back 
to  work,  and  the  evidence  shows  without 
contradiction  that  the  boy  was  paid  ofF  sev- 
eral times  before  he  was  hurt  During  all 
the  time  the  father  lived  within  2^  miles  of 
where  his  son  was  working  in  the  employ  of 
the  railroad,  and  made  no  protest  or  objec- 
tion to  his  remaining  at  work  on  the  fill. 
We  think  that  this  was  a  consent  on  the 
part  of  the  father  to  the  employment  of 
his  son  by  the  appellant  He  bad  no  right, 
if  he  objected  to  the  employment  to  re- 
main silent  about  It  until  his  son  was  hurt 
and  then  complain  that  the  employment 
was  without  his  consent  He  allowed  the 
boy  to  draw  his  own  wages,  and  It  does 
not  alter  the  case  that  the  money  was  de- 
livered to  the  father.  If  the  father  al- 
lowed the  boy  to  keep  the  money,  this  was 
a  practical  manumission  of  him.  If  he  re- 
quired him  to  bring  It  home,  this  was  a 
ratification  of  the  employment" 

After  carefully  considering  this. case,  our 
conclusion  Is  that  the  father  was  not  en- 
titled to  the  wages  earned  by  his  son,  and 
therefore,  the  whole  court  sitting,  the  Judg- 
ment is  reversed,  with  directions  to  dismiss 
the  petition. 
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EVERSOLB  T.  riRST  NAT.  BANE. 
(Conrt  of  Appeals  of  Kentucky.    May  11,  1909.) 

1.  HOUXSTEAD  (S  51*) — ^Pbopertt  Cokbiitut- 
IHG — Sbttiko  Abide— Pleading. 

Under  St.  1909,  |  1702  (Russell's  St.  { 
4661),  exempting  a  homestead  including  the 
dwelling  house  to  a  bona  fide  houselieeper  with 
a  f^ily,  an  owner  is  not  entitled  to  homestead 
unless  he  occupies  the  property,  unless  he  is 
temporarily  absent  from  it,  and  a  pleading  pray- 
ing for  the  setting  aside  of  a  homestead  to  a 
married  woman,  which  fails  to  allege  that  she 
is  a  housekeeper,  or  that  she  and  her  husband 
occupy  the  land,  does  not  show  her  right  to  a 
homestead. 

[Ed.  Note.— For  other  cases,  see  Homestead, 
Dec  Dig.  {  51.*] 

2.  Downs  (I  46*)  —  Bab  —  FowBCLOsuMi— In- 
choate INTEBEST. 

A  married  woman's  inchoate  right  of  dower 
in  land  is  not  affected  by  a  judgment  against 
ber  husband  and  a  ttiird  person  for  a  debt  se- 
cured by  a  mortgage  on  the  land,  which  ad- 
judges that  the  debt  is  a  lien  on  the  land,  and 
directs  that  the  interests  therein,  except  her 
interest,  shall  be  sold  to  pay  the  judgment. 

[Ed.  Note.— For  other  cases,  see  Dower,  Dec 
Dig.  I  46.*] 

Appeal  from  Circuit  Court,  Perry  County. 

"Not  to  be  oflSclally  reported." 

Action  by  the  First  National  Bank  against 
W.  0.  Eversole  and  others.  From  a  judg- 
ment for  plaintiff,  defendant  Delia  Eversole 
appeals.    Affirmed. 

Eversole  &  Eversole,  for  appellant  Bailey 
F.  Wootton,  Jesse  Morgan,  and  Greene,  Van 
Winkle  &  Scboolfleld,  for  appellee. 

NUNN,  J.  On  July  9,  1907,  W.  C.  Eversole 
executed  and  delivered  a  note  to  R.  C.  New- 
berry, promising  to  pay  him  $700  on  or  be- 
fore the  let  day  of  July,  1908.  The  note  was 
transferred  for  a  valuable  consideration  to 
appellee  bank.  To  secure  the  payment  of  the 
note,  the  Eversoles,  together  with  their  wives, 
duly  executed  and  delivered  to  Newberry  a 
mortgage  of  even  date  with  the  note,  upon 
two  tracts  of  land  in  that  county.  One  of  the 
tracts  belonged  to  W.  0.  and  the  other  to  H. 
C.  Eversole.  Appellee  brought  this  action, 
January  6,  1909,  to  recover  a  personal  judg- 
ment and  to  enforce  the  mortgage  lien  on  the 
land  for  the  payment  of  the  judgment.  The 
only  defense  made  was  by  Delia,  the  wife  of 
H.  0.  Eversole.  She  filed  an  answer,  the  first 
paragraph  of  which  controverted  the  allega- 
tions of  the  petition  In  so  far  as  they  ap- 
plied to  her.  The  second  paragraph  Is  as 
follows:  "The  defendant  Delia  Eversole 
states:  That  she  and  her  husband,  H.  C. 
Eversole,  were  duly  and  legally  married  In 
the  town  of  Hazard,  Ky.,  on  the  7th  day  of 
November,  1906;  that  at  the  date  of  said 
marriage  she  was  an  infant,  only  16  years 
of  age,  and  at  the  date  of  the  execution  of 
tbe  mortgage  sought  to  be  foreclosed  herein 
*he  was  an  infant  only  17  years  of  age;  that 
they  have  constantly  resided  together  as  hus- 
band and  wife  since  the  date  of  said  mar- 
riage ;    that  on  tbe  1st  day  of  November, 


1906,  and  before  the  institution  of  this  action, 
tbere  was  bom  to  them  an  Infant  son,  who 
was  named  Berryl ;  that  her  family  now  con- 
sists of  herself,  her  husband,  H.  G.  Eversole, 
and  their  infant  son,  Berryl.  She  states  that 
at  the  time  of  her  marriage,  ber  husband,  H. 
C  B>versole,  was  the  owner  of  the  tract  of 
land  first  described  in  plaintiff's  petition,  and 
that  she  and  her  husband,  H.  C.  Eversole, 
have  continuously  cultivated  and  held  said 
boundary  of  land  for  tbe  purpose  of  making 
and  earning  their  support  from  the  date  of 
their  marriage  imtil  tbe  present,  and  are 
still  continuing  to  so  use  said  land.  She 
states:  That  they  have  no  other  land,  in  this 
state,  from  which  to  earn  a  support  for  them- 
selves and  family.  She  states  that  said 
boundary  of  land  is  not  worth  more  than  $500 
and  was  acquired  before  the  debt  sued  on 
was  created.  Her  husband,  H.  0.  Eversole, 
and'W.  C.  Eversole,  formed  a  partnership  to 
do  a  general  merchandise  business  in  the 
town  of  Hazard,  Ky.  That  said  $700  note 
sued  on  was  a  debt  created  by  them  to  R.  C. 
Newberry  as  part  payment  on  a  stock  of 
merchandise.  That  through  the  undue  in- 
fluence exercised  over  her  and  the  persua- 
sions used  by  her  husband,  H.  C.  Eversole, 
she  was  induced,  against  her  will,  to  sign 
said  mortgage.  That  at  the  time  she  signed 
the  mortgage  she  did  not  know  the  import 
thereof.  That  she  was  then  and  is  now  an 
Infant  imder  the  age  of  21  years,  and  the 
said  R.  C.  Newberry  and  the  officials  and 
agents  of  the  plaintiffs  herein  knew  that  she 
was  an  infant  and  unable  to  contract.  That 
by  reason  thereof  the  said  mortgage  is  void 
and  of  no  effect,  and  should  be  canceled,  set 
aside,  and  held  for  naught,  and  said  property 
set  apart  to  her  and  her  family  as  a  home- 
stead. She  states  that  the  partnership  form- 
ed by  W.  0.  Bversqje  and  H.  C.  Eversole  con- 
tinued until  the  15tb  day  of  December,  1908, 
at  which  time  they  became  heavily  involved 
financially,  and  since  said  date  all  the  prop- 
erty owned  by  her  husband,  H.  C.  Eversole, 
except  the  boundary  of  land  first  described 
in  plaintiff's  petition,  has  been  sold  to  satisfy 
the  debts  of  said  firm.  She  states  that  her 
husband,  H.  C.  Eversole,  has  failed  and  re- 
fused to  unite  with  her  in  this  defense,  and 
she  elects  to  defend  this  action  alone  for  the 
benefit  of  herself,  her  husband,  H.  C.  Ever- 
sole,  and  their  infant  son,  Berryl  Eversole." 
She  then  prayed  that  the  mortgage  be  can- 
celed to  the  extent  that  It  affected  the  H.  C. 
Eversole  land,  and  that  It  be  set  apart  and 
adjudged  to  her  and  her  family  as  a  home- 
stead. The  court  sustained  a  demurrer  to 
the  answer,  and  rendered  judgment  against 
H.  C.  and  W.  C.  Eversole  for  the  debt,  and 
adjudged  a  lien  on  the  land,  directing  that 
the  Interest  of  the  defendants,  other  than 
Delia,  in  the  land,  be  sold  to  pay  the  judg- 
ment, and  Delia  alone  appeals. 
She  asks  a  reversal  under  the  provisions 
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edged  and  recorded  In  the  same  manner  as 
conveyances  of  real  estate,"  etc.  Appellee's 
demurrer  to  her  answer  admitted  that  she 
was  under  21  years  of  age,  and  she  contends 
for  that  reason  she  was  not  bound  by  her 
signature  to  and  acknowledgment  of  the 
mortgage,  and  It  Is  Invalid,  and  therefore 
the  homestead,  the  tract  of  land  owned  by 
her  husband,  was  not  affected  by  the  mort- 
gage, and  that  appellee  did  not  secure  a  Uen 
upon  It  Conceding  this  claim  of  hers  to  be 
true,  It  does  not  follow  that  the  court  erred 
In  sustaining  a  demurrer  to  her  answer.  By 
section  1702,  Ky.  St.  (Russell's  St  {  4661),  It 
is  provided  that  the  exemption  of  a  home- 
stead Is  only  to  a  bona  fide  housekeeper  Vith 
a  family,  and  the  homestead  shall  include 
the  dwelling  house.  The  owner  of  property 
Is  not  entitled  to  a  homestead,  unless  he  oc- 
cupies it  except  he  be  temporarily  absent 
from  It  Brown  v.  Martin,  4  Bush,  47,  Carter 
V.  Goodman,  11  Bush,  228,  and  many  other 
cases  to  the  same  effect  could  be  cited,  but 
we  deem  it  unnecessary.  As  will  be  observed 
appellant  did  not  allege  in  her  answer  that 
she  was  a  bona  fide  housekeeper,  or  that  she 
kept  house  at  all,  or  that  she  and  her  hus- 
band resided  upon  or  occupied  the  land.  It 
may  be,  In  so  far  as  it  appears  from  the 
pleading,  that  she  never  occupied  the  land 
as  a  homestead.  The  tenor  of  her  pleading 
is  to  the  effect  that  her  huslmnd  owned  the 
land  and  cultivated  It  for  the  purpose  of  mak- 
ing their  support  The  inference  is  that  they 
lived  elsewhere  and  had  never  occupied  the 
land  since  their  marriage.  If  the  allegations 
in  her  pleading  are  true,  she  has  an  inchoate 
right  of  dower  in  the  land,  which  is  not  af- 
fected by  the  Judgment  appealed  from. 

For  these  reasons  the  Judgment  of  the  low- 
er court  is  affirmed. 


WALLACE   T.   SOUTH   COVINGTON  &  C. 

ST.  RY.  CO. 
(Court  of  Appeals  of  Kentucky.    May  6,  1909.) 

Master  and  Sebvant  (g  217*)— Injukies  to 

Sebvant— Assumption  of  Risk. 

An  employe,  who  had  worked  four  months 
in  a  street  car  bam,  was  injured  in  the  day- 
time while  at  work  by  falling  into  a  pit  which 
was  necessary  to  enable  workmen  to  go  under 
the  cars  to  make  repairs.  He  was  aware  of 
the  existence  of  the  pit  and  the  fact  that  it 
was  not  guarded,  but  by  walking  too  near  the 
pit  and  the  unexpected  swinging  of  a  screen 
which  he  and  another  were  moving  he  was 
thrown  into  the  pit  and  injured.  Held,  that 
plaintiff  assumed  the  risk  of  his  injury. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  H  574-600;  Dec  Dig.  g 
217.*] 

Appeal  from  Circuit  Court  Campbell 
County. 


ant  on  a  directed  verdict  plaintiff  appeals. 
Affirmed. 

Horace  W.  Hoot  and  B.  F.  Grazlanl.  for 
appellant    L.  J.  Crawford,  for  appellee. 

HOBSON,  J.  C.  W.  Wallace  was  a  car- 
penter in  the  service  of  the  South  Covington 
&  Cincinnati  Street  Railway  Company,  work- 
ing at  its  barn,  where  the  street  cars  are 
repaired.  There  were  five  tracks  in  the 
bam.  In  the  center  track,  to  enable  the 
workmen  to  get  under  the  cars  to  be  re- 
paired, a  pit  had  heeu  constructed  four  feet 
deep,  about  as  long  as  a  car,  and  as  wide 
as  the  track.  Wallace  and  another  man 
were  taking  the  screen  off  a  car  which  stood 
on  this  track  west  of  the  pit  The  screen 
was  heavy  and  made  of  soft  wire,  which 
made  it  wabble  as  they  carried  it;  Wallace 
being  at  one  end  and  his  assistant  at  the 
other.  He  had  the  east  end.  As  be  was 
passing  by  the  pit,  the  wabbling  of  the 
screen  caused  him  to  lose  his  balance  and 
he  fell  into  it;  the  pit  being  unguarded. 
He  brought  this  action  to  recover  for  his  in- 
juries, which  were  very  palnfuL  At  the 
conclusion  of  his  testimony  the  court  in- 
structed the  Jury  peremptorily  to  find  for 
the  defendant  and,  his  petition  having  been 
dismissed,  he  appeals. 

He  was  the  only  witness  introduced  as  to- 
how  the  accident  occurred.  His  testimony 
is  as  follows:  "Q.  Tell  the  Jury  what  you 
did  In  reference  to  It  and  how  yon  fell  In 
the  pit?  A.  I  caught  hold  of  one  end  of  the 
screen  and  walked  back.  Q.  How  did  you 
walk  back?  State  how  you  walked  back. 
A.  If  you  will  allow  me  to  describe  It  in 
my  own  way,  I  took  the  screen  in  Ijoth 
hands  and  walked  back  this  way  (Indicating), 
and  watched  him,  and  the  pit  was  right 
here  In  front  of  him,  and  I  carried  the  screen 
walking  backwards,  and  I  wanted  to  give 
him  a  chance  to  swing  his  end  out  and  as^ 
I  done  that  he  swung  clear  and  I  stepped 
away  from  the  hole,  and  Just  then  It  wab- 
bled and  it  throwed  me  back.  Q.  Did  you^ 
remember  of  that  pit  being  there  at  that 
time?  A.  I  couldn't  think  of  It  for  that 
moment  Q.  State,  If  you  will,  Mr.  Wallace,, 
why,  if  you  had  forgotten  it  what  caused 
you  to  forget  A.  A  man  in  working  that 
way  is  very  apt  to  forget  anything  of  that 
kind.  He  can't  have  his  mind  at  two  things. 
Q.  State  to  the  Jury  what  distracted  your 
mind.  A,  The  wabbling  of  the  screen  and 
giving  him  a  chance  to  get  out  Q.  Whof 
A.  The  man  who  was  helping  me.  Q.  Was 
your  mind  on  that?  A.  Tes,  sir.  Q.  WUl 
you  state  what  if  any,  difficulty  there  wa» 
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were  stepping  backwards,  wbether  or  not 
your  mind  was  on  that  work,  or  did  yon  re^ 
member  of  this  bole  or  pit  being  there?  A. 
I  didn't  remember  of  the  hole.  My  atten- 
tion wag  watching  blm,  watching  the  wab- 
bling, at  the  same  time  balancing  myself. 
Them  screens.  If  you  get  them  down  and 
twist  them,  they  wabble,  and  they  throw 
you  out  of  your  balance,  if  you  don't  watch; 
that  is  what  they  do.  That  is  what  throwed 
me  down,  and  if  I  fell  right  square  down 
across  the  track  I  would  have  busted  my 
brains  out ;  but  I  am  naturally  quick  on  my 
heels,  and  I  turned  and  swung  myself 
around  and  fell  lengthwise  in  it" 

Wallace  had  been  working  in  the  bam 
about  four  months.  The  pit  was  put  in 
there  a  few  days  after  he  entered  the  serv- 
ice of  the  company.  He  knew  of  its  exist- 
ence, as  he  had  worked  around  it  for  months. 
The  accident  occurred  in  daytime,  and  there 
was  no  defect  of  light.  His  own  testimony 
shows  that  he  was  not  acting  under  any 
emergency,  but  for  his  own  convenience, 
with  full  knowledge  of  the  pit,  was  walk- 
ing along  close  beside  it  carrying  a  screen, 
and  wanted  to  give  his  assistant  a  chance 
to  swing  his  end  out  so  that  he  could  swing 
clear.  His  assistant  thereupon  swung  clear, 
and  the  plaintitt  stepped  away  from  the 
hole,  but  just  as  he  did  this  the  screen, 
coming  back  like  a  pendulum,  threw  him  off 
his  balance  and  he  fell  in  the  pit.  His  own 
evidence  shows  clearly  that  he  knew  at  the 
time  that  the  pit  was  there,  for  as  a  precan- 
'  tion  he  stepped  away  from  it,  and  in  en- 
deavoring to  give  his  assistant  a  chance  to 
swing  his  end  out  he  fell  into  the  pit  him- 
self, because  he  and  his  assistant  walked 
nearer  to  It  than  they  should  have  done.  In 
Harper  v.  Illinois  Central  R.  R.  Co.  (Ky.) 
115  S.  W.  198,  a  case  not  unlike  this,  where 
the  court  sustained  a  peremptory  instruc- 
tion, it  was  said:  "The  master  is  not  an 
insurer.  Every  employe  in  every  business 
must  assume  some  of  the  risks  and  dangers 
that  are  incident  to  it,  or  that  may  happen 
even  with  the  utmost  care  on  the  part  of  the 
employer  to  prevent  or  guard  against  them. 
Iiiability  ought  not  to  tie  fastened  on  the 
master  for  every  injury  that  his  servants 
receive.  He  ought  not  to  be  held  respon- 
sible for  accidents  that  inflict  harm,  when 
they  are  caused  by  the  servant's  inattention 
to  his  duties  or  his  careless  performance  of 
them.  If  this  rule  were  established,  there 
would  tie  no  limit  to  the  employer's  liability, 
and  the  employe  would  be  absolved  from 
the  duty  of  exercising  care  to  prevent  in- 
jury to  himself."     The  case  is  practically 


"An  ash  pit  is  a  necessary  adjunct  of  the 
railroad  business  In  cleaning  out  engines 
employed  by  the  company,  and  it  Is  neces- 
sarily used  at  all  hours  of  the  day  and 
night;  and  persons  employed  by  the  rail- 
road company  in  such  yards  are  bound  to 
take  notice  of  the  existence,  location,  con- 
dition, and  manner  of  use  of  such  ash  pits, 
and  assume  ail  the  risks  ordinarily  incident 
to  such  location."  It  was  necessary  to  have 
a  pit  in  the  bam,  so  the  workmen  could  get 
under  the  cars.  The  plaintiff  was  well 
aware  of  its  existence,  and  his  falling  into 
it  was  due  to  no  negligence  on  the  part  of 
the  defendant  He  knew  it  was  not  guard- 
ed, and  cannot  complain  that  there  were  no 
guards  to  protect  him  from  falling  into  it 
He  knew  he  would  fall  into  it  if  he  walked 
close  to  it  and  lost  his  balance. 
Judgment  aflBrmed. 


BAKER  et  al.  v.  LANE  et  al. 
(Court  of  Appeals  of  Kentucky.    May  4,  1909.) 

1.  Tbusts  (J  198*)— Manaoejcent  of  Trust 
Estate— PuBCHASK  by  Tbubtee. 

One  occupyiag  a  fiduciary  relation  to  an 
estate  caDnot  purchase  at  his  own  sale  the 
property  of  the  cestui  que  trust  whether  the 
sale  is  private  or  under  decree  of  court;  and 
where  he  does  so  purchase  he  holds  the  property 
as  trustee  for  the  beneficiaries. 

[Ed.  Note.— For  other  cases,  see  Trusts,  Cent. 
Dig.  {  25S;   Dec.  Dig.  {  198.*] 

2.  EXECUTOBS  AND  Administratobs   (|   365*) 
— PyBCHASE  BY   ApMINISTBATOB— ESTOPPEL. 

An  administrator,  who  purchased  the  de- 
cedent's land  at  a  sale  under  decree  of  court 
must  prove  facts  necessary  to  estop  the  adult 
heirs  from  contesting  the  validity  of  the  pur- 
chase, which  is  not  done  where  he  fails  to  show 
that  they  consented  to  the  sal;  or  purchase. 

[Ed.  Note. — For  other  cases,  see  Executors 
and  Administrators,  Cent  Dig.  |  1500;  Dec. 
Dig.   f  365.*] 

3.  EXECUTOBS  AKD  Aduinistbatobs   (f   389*) 

—  PUBCHASB     BY     ADUINISTBATOB  —  AVOID- 
ANCE OF  Sale— Lien. 

An  administrator,  who  in  good  faith 
brought  an  action  to  have  the  land  of  decedent 
sold  to  settle  the  estate,  and  who  paid  out  of 
his  own  means  the  price  at  the  sale,  and  who 
also  paid  out  as  administrator,  on  account  of 
the  funeral  expenses  of  decedent,  a  specified 
sum,  was,  on  avoidance  of  the  sale,  entitled  to 
a  lien  on  the  land  for  the  sums,  subject  to  the 
homestead  right  of  an  infant  child  of  decedent. 
[Ed.  Note. — For  other  cases,  see  Executors 
and  Administrators,  Cent  Dig.  i  1686 ;  Dec. 
Dig.  i  389.*] 

4.  EXECUTOBS   AND   Administratobb   (|    389*) 

—  Purchase  by  Administbatob  —  Avoid- 
ance OF  Sale— Impboveuentb. 

^^'here  an  administrator  purchased  his  de- 
cedent's land  at  a  sale  ordered  by  the  court 
and  made  improvements  thereon,  which  were 
paid  out  of  the  rents,  the  administrator  was 
not,  on  avoidance  of  the  sale,  entitled  to  any- 
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to  ber  $76,  the  amount  In  lila  bands  u  guard- 
ian, whicb  sum,  tcgetber  wltb  otber  amounts 
paid  her  during  ber  infancy,  was  derived 
from  the  rents  of  the  land  after  he  purchased 
it  He  further  arerred  that  since  he  pur- 
chased the  land  he  had  made  valuable  and 
lasting  Improvements  on  it,  of  the  value  of 
$300,  and  be  asked  that,  if  the  sale  be  set 
aside,  he  be  adjudged  a  lien  on  the  land  for 
the  value  of  the  improvements,  and  for  $50 
that  be  paid  as  the  purchase  price  of  the 
land,  and  for  $28  that  he  expended  for  burial 
expenses,  and  also  that  the  land  be  sold  sub- 
ject to  the  homestead  right  of  Jettie  Baker. 
He  also  averred  that  while  Jettie  Baker  was 
an  infant  of  tender  years  he  was  compelled 
to  take  charge  of  ber,  and  that  ber  income, 
which  was  only  one-half  of  the  rents  of  the 
40  acres  of  land,  was  not  sufficient  to  main- 
tain and  support  her,  and  that  he  was  obliged 
to  and  did  expend  in  her  nurture  and  care 
$275  over  one-half  of  the  rents  of  the  land, 
and  for  this  sum  he  asserted  a  Hen  on  her  In- 
terest In  the  laud. 

The  record  does  not  disclose  any  settle- 
ments made  by  Latham  as  guardian  of  the 
infants,  Etta  Lane  and  Jettie  Baker;  but 
there  Is  a  check,  dated  January  14,  1904,  pay- 
able to  Etta  Baker  for  $76.20,  which  recites 
that  it  "is  a  settlement  as  guardian  In  full 
of  all  liability."  It  appears  from  the  evi- 
dence that  the  reasonable  rent  of  the  land 
from  the  time  Latham  bought  it  was  about 
$00  a  year,  and  that  Latham,  as  guardian, 
paid  out  for  Jettie  Baker  some  $275  more 
than  her  half  of  the  rents  of  the  land  would 
amount  to.  The  court  adjudged  that  T.  J. 
Baker  and  Babe  Baker,  now  Held,  two  of  tb« 
Ave  children  of  T.  J.  Baker,  were  not  entitled 
to  any  Interest  in  the  land,  and  the  petition 
as  to  them  was  dismissed,  and  Latham  was 
Adjudged  to  be  the  owner  of  their  two-fifths 
interest  In  the  land.  Etta  Baker,  now  Lane, 
was  adjudged  to  be  the  owner  of  an  undivid- 
ed one-fifth,  Jettie  Baker  the  owner  of  an  un- 
divided one-flfth,  and  Early  and  Late  Latham, 
the  children  of  Allle  Latham,  who  was  a 
daughter  of  T.  J.  Baker,  were  awarded  the 
other  one-flfth  Jointly.  It  was  further  ad- 
Judged  that  Jettie  Baker  bad  abandoned  her 
homestead  In  the  land,  and  that,  as  the  land 
was  in  the  possession  of  Latham,  Etta  Lane, 
and  the  two  Latham  children,  and  Indivisible. 
It  should  be  sold. 

From  so  much  of  this  Judgment  as  award- 
ed Latham  the  Interest  of  T.  J.  Baker  and 
Babe  Baker  (Held),  they  appeal ;  and  Jettie 
Baker,  by  ber  guardian,  appeals  from  so 
much  of  the  Judgment  as  refused  to  allow 
her  the  land  as  a  homestead.  Latham  prose- 
cutes a  cross-appeal,  insisting  that  the  lower 
court  should  have  dismissed  the  petition  and 
adjudged  him  to  be  the  owner  of  the  land,  or 
allowed  him  a  lien  for  the  several  amounts 
paid  out  by  him  as  before  stated. 
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thing  on  account  of  the  improvements  as  against 
the  nein. 

[Ed.  Note. — For  other  cases,  see  Executors 
and  Administrators,  Cent  Dig.  {I  1584,  1585 ; 
Dec.  Dig.  I  389.*] 

6.   OnABDIAR    ARO    WaBU    ((    58*)— DlBBUBSK- 

hknts  in  exoiss  of  ircoke— llabiutt  oy 
Wabd's  Reai,  Estate. 

Under  Ky.  St  1909,  |  2034  (Russell's  St. 

L4151),  providing  that  no  disbursements  shall 
Allowed  the  gaardian  for  the  maintenance 
and  education  of  the  ward  beyond  the  income 
of  the  estate,  except  in  enumerated  cases,  un- 
less authorized  by  deed  or  will  under  which 
the  estate  is  derived,  a  guardian  cannot  charge 
his  ward's  interest  in  the  land  of  the  deceased 
ancestor  with  any  amount  expended  by  him  as 
guardian  for  the  ward's  benefit. 

[Ed.  Note.— For  other  cases,  see  Guardian 
and  Ward,  Cent  Dig.  i  275;  Dec.  Dig.  {  58.*] 

6.  HouESTEAO  (g  145*)— Rights  or  Subviv- 

INO  Childbcn— Abandonment. 

An  infant  cannot  abandon  his  homestead 
rights  to  the  use  and  enjoyment  of  the  land  of 
the  deceased  ancestor,  worth  less  than  $1,000. 

[Ed.  Note. — For  other  cases,  see  Homestead, 
Cent  Dig.  g  285 ;   Dec.  Dig.  ^  145.*] 

Appeal  from  Circuit  Court,  Graves  County. 

"Not  to  be  officially  reported." 

Action  by  T.  J.  Baker  and  others  against 
Etta  Lane  and  others.  From  a  Judgment 
granting  partial  relief,  T.  J.  Baker  and  oth- 
ers appeal,  and  defendant  G.  H.  Latham  flies 
cross-appeal.    Reversed. 

Oliver,  Sbemwell  &  Reeder,  for  appellants. 
James  T.  Webb  and  B.  C.  Seay,  for  appellee. 

CARROLL,  J.  T.  J.  Baker  died  Intestate 
In  1806,  leaving  surviving  him  five  children, 
one  of  them  the  wife  of  G.  H.  Latham.  Two 
of  the  children,  Etta  Baker  (now  Etta  Lane) 
and  Jettie  Baker,  were  IS  and  3  years  old, 
respectively,  when  their  father  died.  The 
decedent  did  not  leave  any  personal  property 
subject  to  the  payment  of  his  debts,  but 
owned  40  acres  of  land,  worth  between  $600 
and  $800.  6.  H.  Latham  was  granted  letters 
of  administration  on  the  estate,  and  also 
qnallfled  as  guardian  of  the  infants,  Etta 
Lane  and  Jettie  Baker,  and  soon  thereafter 
Instituted  a  suit  under  section  428  of  the 
CivU  Code  of  Practice  to  settle  the  estate 
of  the  decedent  In  this  action  the  land  was 
sold,  and  purchased  by  Latham  for  $50.  In 
1907,  all  of  the  children  were  of  age,  except 
Jettie  Baker,  and  she,  by  her  then  guardian, 
H.  W.  Jones,  and  three  of  the  other  children, 
brought  this  suit  against  Latham  and  the 
otber  children.  In  which  they  set  up  the 
sale  to  Latham,  and  asked  that  It  be  set 
aside,  that  the  Infant  Jettie  Baker  be  ad- 
judged entitled  to  a  homestead,  and  that  the 
land,  which  was  alleged  to  be  indivisible,  be 
sold,  and  the  proceeds  dlstribnted  among  the 
heirs. 

To  this  action  Latham  filed  an  answer  and 
counterclaim,  in  which  he  pleaded  the  stat- 
ute of  limitations,  and  also  set  up  that  as 
gaardian  of  Etta  Lane  be  made  a  final  settle- 
ment wltb  her  when  she  became  21,  and  paid 
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1.  Wben  Latham  bought  the  land,  he  was 
administrator  of  the  decedent  whose  land 
was  sold,  and  also  guardian  for  two  of  the 
children,  who  owned  an  undivided  interest 
in  the  land.  The  general  rule  is  that  a  per- 
son who  .occupies  a  fiducial  relation  to  an 
estate  cannot  purchase  at  his  own  sale, 
whether  it  he  made  privately  or  under  de- 
cree of  court,  the  property  of  the  cestui  que 
trust,  and,  if  he  does  so  purchase,  he  will 
be  treated  as  holding  the  land  or  property 
as  trustee  for  the  beneficiaries.  Grlder  y. 
Payne,  9  Dana,  188;  Faucett  t.  Faucett,  1 
Bush,  511,  89  Am.  Dec.  639.  If,  however,  the 
beneficiaries  are  of  age,  and  freely  and  un- 
derstandingly  consent  to  the  purchase  by  the 
trustee,  their  action  and  conduct  might  estop 
them  from  attempting  to  avoid  the  sale.  It 
is  not,  however,  necessary  to  consider  this 
view  of  the  case.  It  is  true  Latham  aver- 
red in  his  answer  that  T.  J.  Baker  and  Babe 
Reid  were  over  21  years  old  at  the  time  the 
sale  was  made,  and  were  parties  to  the  ac- 
tion and  consented  to  the  sale  and  purchase ; 
but  these  averments  were  denied  by  them, 
and  this  placed  upon  Latham  the  burden  of 
establishing  the  facts  necessary  to  work  an 
estoppel.  The  transcript  before  us  does  not 
exhibit  the  record  or  orders  of  court  in  the 
Bult  in  which  the  land  was  sold,  nor  is  there 
any  evidence  showing  that  these  heirs  con- 
sented to  the  sale  or  purchase.  With  the 
record  in  this  condition,  we  cannot  say  that 
T.  J.  Baker  or  Babe  Reid  are  estopped  from 
asserting  their  right  to  an  interest  in  the 
land. 

2.  It  appears  that  the  $50  he  paid  for  the 
land  at  the  judicial  sale  was  expended  In  the 
payment  of  costs  and  fees ;  but  as  Latham 
In  good  faith  brought  an  action  to  have  the 
land  sold  to  settle  the  estate,  and  paid  out 
of  his  own  means  the  purchase  price  of  $50, 
he  should  have  a  lien  on  the  land  for  this 
money,  with  interest  thereon  from  the  time 
it  was  paid,  and  also  a  lien  for  the  $28  paid 
by  him  as  administrator  on  account  of  the 
funeral  expenses  of  T.  J.  Baker.  But  these 
liens  ere  subject  to  the  homestead  right  of 
Jettie  Baker. 

3.  The  evidence  is  not  sufficient  to  war- 
rant us  in  holding  that  Latham  is  entitled  to 
anything  on  account  of  the  Improvements 
put  on  the  land  after  his  purchase.  If  any 
improvements  were  made,  thej  were  paid 
for  out  of  the  rents. 

4.  We  do  not  find  In  the  record  any  settie- 
ment  made  by  Latham  ifis  guardian  of  Jettie 
Baker,  and  therefore  cannot  say  how  much, 
or  what  estate,  came  into  his  bands  as 
guardian;  nor,  indeed,  is  it  shown  how 
much  she  received  from  him  as  guardian, 
except  by  a  statement  that  he  paid  her  one- 
half  the  rent  But,  without  reference  to 
this,  he  is  not  entitled  to  charge  her  Interest 
in  the  land  with  any  amount  expended  by 


him  as  guardian  for  her  use  and  benefit. 
Ky.  St  f  2034  (Russell's  St  f  4151);  Fidelity 
Trust  Co.  V.  Butier  (Ky.)  91  S.  W.  676;  Wil- 
son V.  Fidelity  Trust  Co.  (Ky.)  97  a  W.  753. 

5.  As  the  land  is  of  less  value  than  $1,000, 
Jettie  Baker  is  entitled  to  the  use  and  en- 
joyment of  the  whole  of  it  as  a  homestead 
during  her  minority,  or  until  she  marries. 
Being  an  Infant,  she  could  not  abandon  her 
homestead  rights.  When  the  homestead 
right  of  Jettie  Baker  terminates  by  her 
death,  marriage,  or  arrival  at  age,  the  land 
should  be  sold,  and  out  of  the  proceeds 
Latham  be  first  paid  $78  and  interest  and 
the  balance  of  the  proceeds  be  divided  equal- 
ly between  the  heirs  of  T.  J.  Baker. 

Wherefore  the  judgment  is  reversed  on 
the  original  and  cross-appeal,  and  the  lower 
court  will  enter  a  judgment  In  accordance 
with  this  opinion. 


LEXINGTON  RY.  CO.  v.  WOODWARD. 
(Court  of  Appeals  of  Kentucky.    April  11,  1909.) 

1.  Appeal  and  Ekbor  (8  1097*)— Subsequent 
Appeals— Law  of  Case. 

The  decision  bt  the  Court  of  Appeals  on 
a  former  appeal,  directing  certain  instructions 
to  be  given  on  remand,  is  binding  on  the  Court 
of  Appeals  on  a  subsequent  appeal,  if  the  evi- 
dence is  the  same  on  the  second  trial ;  nor  can 
it  be  contended  on  a  subsequent  appeal  that  the 
pleadings,  which  were  the  fiame  as  on  the  former 
trial,  did  not  warrant  the  instructions. 

[EU.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  |{  4358-4368:  Dec.  Dig.  { 
1097-'] 

2.  Evidence   (8   509*)  —  Pebsonal  Injuby  — 
Physical  Examination. 

In  a  personal  injury  action  against  a  street 
railroad  company,  a  duly  qualified  expert,  who 
had  examined  plaintiff,  could  testify  to  any 
physical  fact  he  found  to  exist,  if  evidence  there- 
of was  admissible  under  the  pleadings. 

[Ed.  Note. — For  other  cases,  see  Evidence, 
Cent.  Dig.  8§  2312,  2313 ;  Dec.  Dig.  8  509.*] 

3.  Damages  (8  158*)— Issues  and  Peoo»— Na- 
tube  of  Injuby. 

Though  plaintiff  sued  for  injuries  to  her 
hip  and  spine,  any  symptom  or  condition  of  the 
lower  part  of  her  leg  which  would  corroborate 
the  testimony  as  to  the  condition  of  the  spine 
and  hip  was  admissible,  so  that  a  physician 
could  testify  that  plaintiff's  left  leg  below  the 
knee  was  smaller  than  her  right,  which  weu,  in 
his  judgment,  caused  by  a  lack  of  nutrition. 

[Ed.  Note.— For  other  cases,  see  Damages, 
Dec.  Dig.  8  168.*] 

Appeal  from  Circuit  Court,  Fayette  County. 

"Not  to  be  officially  reported." 

Action  by  Anna  Woodward  against  the 
Lexington  Railway  Company.  From  a  judg- 
ment for  plaintiff,  defendant  appeals.  Af- 
firmed. 

Allen  &  Duncan  and  Stoll  &  Bush,  for  ap- 
pellant. Maury  F.  Kemper  and  W.  D.  Nich- 
olas, for  appellee. 

HOBSON,  J.  The  facts  of  this  case  are 
stated  in  the  opinion  delivered  on  the  former 
appeal.     See  Lexington  R.  B.  Co.  v.  Wood- 
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tiff  again  for  $3,000.    The  defendant  appeals. 

The  opinion  on  the  former  appeal  Is  the 
law  of  the  case.  It  was  Incumbent  on  the  cir- 
cuit court  to  give  the  instructions  directed  by 
this  court,  and  this  court  Is  as  much  bound 
by  the  opinion  on  the  former  appeal  as  the 
circuit  court.  There  was  no  substantial 
change  In  the  evidence,  making  it  proper  for 
the  circuit  court  to  vary  the  Instructions 
which  had  been  Indicated  by  this  court  It 
is  said  that  the  pleadings  do  not  warrant  the 
instructions;  but  the  pleadings  were  not 
changed  after  the  former  appeal,  and  that 
question  cannot  be  made  now.  There  was 
abundant  evidence  to  warrant  an  instruction 
to  the  Jury  allowing  them  to  find  damages 
on  account  of  loss  of  time,  and  upon  the 
whole  case  we  cannot  see  how  the  defendant 
could  have  been  prejudiced  by  the  wording 
of  the  instructions. 

The  plaintiff  introduced  on  the  last  trial 
Dr.  Buckmaster,  who  had  made  an  examina- 
tion of  her  person  and  testified  that  her  In- 
juries were  In  his  Judgment  permanent.  The 
witness  qualified  himself  to  testify  as  an  ex- 
pert, and  the  examination  which  he  testified 
he  made  was  sufficient  to  enable  him  to  give 
an  opinion  on  the  extent  of  her  injuries.  He 
could  testify  to  any  physical  fact  which  he 
found  to  exist  He  was  properly  allowed  to 
state  that  the  left  leg  below  the  knee  was 
smaller  than  the  right  and  that  this  indi- 
cated in  his  judgment  a  lack  of  nutrition.  It 
is  true  the  plaintiff  sued  for  an  injury  to  her 
spine  and  hip ;  but  any  symptom  on  the  low- 
er part  of  the  leg,  which  would  be  confirma- 
tory of  the  testimony  as  to  the  condition  of 
the  spine  and  hip,  was  properly  admitted.  It 
often  happens  in  cases,  especially  of  spinal 
Injury,  that  the  effects  of  the  injury  are 
shown  in  other  parts  of  the  body,  and  if  there 
were  no  such  evidence  In  other  parts' of  the 
body  it  would  be  a  circumstance  Indicating 
that  the  plaintiff's  spine  was  not  so  badly  af- 
fected as  she  claimed. 

On  the  whole  case,  we  are  of  opinion  that 
the  defendant  had  a  fair  trial  on  the  merits, 
and  that  none  of  its  substantial  rights  were 
prejudiced. 

Judgment  aflSrmed. 


NICKEL.L  et  aL  y.  NICKELL. 

(Court  of  Appeals  of  Kentucky.    May  7,  1909.) 

1.  Executors  and  Administbatobs  (f  496*)— 
Compensation— Excessive  Allowance. 
Ky.  St  1909,  I  3883  (Russell's  St  §  3914), 
provides  that  the  allowance  to  executors,  admin- 
istrators, and  curators  shall  not  exceed  5  per 
cent,  on  all  the  amounts  received  and  distribut- 
ed, but  authorizes  further  allowances  where 
there    have    been    extraordinary    services.      The 


and  $50  for  attorney  8  services,  and  the  admm- 
istrator  should  be  charged  with  interest  after 
two  years  from  the  date  of  administration  to 
the  dates  of  settlement  on  the  amount  received 
by  blm  and  allowed  credit  for  the  sums  paid 
out  with  like  interest  from  the  date  of  payment, 
where  it  was  not  shown  that  any  extraordinary 
services  were  performed  or  any  unusual  ex- 
penses incurred. 

[E>d.  Note.— For  other  cases,  see  Exe<-utors 
and  Administrators,  Dec.  Dig.  f  496.*] 

2.  Principal  and  Aoent  ^^  82*)— Compensa- 
tion. 

Where  an  agent  of  the  heirs  of  a  decedent 
was  in  charge  of  the  lands  for  abont  12  years, 
and  received  as  rents  about  $2,000  and  tht 
lands  increased  in  value  from  $400  to  $600,  an 
allowance  to  him  of  $700  for  his  services  as 
agent  and  $300  for  attorney's  fees  was  excessive, 
where  the  services  were  not  extraordinary,  and 
the  litigation  was  not  of  much  moment,  and  the 
allowance  to  him  as  an  agent  should  be  reduced 
to  20  per  cent,  of  the  amount  of  rents  received 
and  ^00  attorney's  fees,  and  he  should  be 
charged  with  interest  on  all  rents  received  by 
him  from  the  first  of  the  year  after  the  rents 
were  received,  and  credited  with  the  amounts 

Said  out  of  the  rents,  with  interest  from  the 
ate  of  payment 

[EM.  Note.— For  other  cases,  see  Principal  and 
Agent,  Dec.  Dig.  {  82.*] 

8.  Appeal  and  Error  (8  339*)— Time  op  Tak- 
ing. 

An  appeal  from  a  judgment  more  than  two 

years  after  rendition  is  too  late  under  the  Code. 
[Ed.  Note.— For  other  cases,  see  Appeal  and 

Error,  Dec.  Dig.  (  339.*] 

Appeal  from  Circuit  Court,  Rowan  County. 

"Not  to  be  officially  reported." 

Proceedings  for  the  allowance  to  F.  O 
Nlckell  of  compensation  as  administrator  of 
the  estate  of  Greenup  Nlckell,  deceased,  and 
as  agent  for  decedent's  heirs.  From  a  judg- 
ment allowing  certain  compensation,  dece- 
dent's widow  and  heirs  appeaL  Reversed 
and  remanded. 

Reuben  Gudgell  &  Son,  for  appellanta. 
William  A.  Young,  for  appellee. 

NUNN,  J.  Greenup  Nlckell  died  in  Rowan 
county  in  July,  1893.  Soon  thereafter  his  son, 
F.  C.  Nlckell,  was  appointed  and  qualified  as 
his  administrator.  The  Inventory  of  the  es- 
tate indicated  that  there  came  to  his  bands 
al>out  $2,700  in  notes  and  accounts;  all  the 
visible  personal  property  having  been  set 
apart  to  the  widow  under  the  statutes.  All 
the  notes  and  accounts  charged  to  blm  in  the 
inventory  were  reported  as  doubtful  and 
worthless,  and  were  credited  to  him  In  bis 
settlements,  except  about  $400  worth  of  them. 
By  the  Judgment  appealed  from,  the  lower 
court  allowed  him  the  sum  of  $300  (or  his 
services  as  administrator  and  $70.70,  his  ex- 
penses during  the  administration,  and  also 
allowed  him  $210  for  compensation  to  his  at- 
torneys in   winding  up  the  estate.     Shortly 
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after  appellee  administered  upon  the  estate, 
all  the  children  and  heirs  of  the  estate,  ex- 
cept one,  executed  a  writing  by  which  F.  0. 
Nickell  was  appointed  as.  their  agent  to 
take  charge  of,  care  for,  and  rent  out  the 
lauds  of  decedent,  consisting  of  nine  small 
tracts.  This  duty  he  performed  for  about  12 
years,  and  recelred  as  rents  during  this  time 
about  ^000.  According  to  the  evidence,  he 
improved  the  land,  or  the  lands  bad  Increased 
in  value  from  $400  to  $600.  It  is  not  made 
clear  that  this  increase  in  value  came  solely 
from  the  Improvements,  or  whether  from  a 
general  Increase  of  the  value  of  land  in  the 
whole  county.  In  the  Judgment  referred  to 
he  was  allowed  the  sum  of  $700  for  his  serv- 
ices as  such  agent  and  an  attorney  fee  of 
$300.  The  proof  does  not  show  that  there 
was  any  litigation  of  much  consequence  ei- 
ther in  the  settlements  of  the  personal  es- 
tate or  with  reference  to  the  real  estate, 
which  he  was  managing  as  agent.  The  rec- 
ord discloses  only  two  actions.  One  was  an 
action  brought  by  appellant  Catherine  Nickell 
to  set  aside  a  deed  or  writing  by  which  she 
relinquished  her  rights  as  widow  in  the 
personal  and  real  estate  and  agreed  to  ac- 
cept a  share  equal  with  the  children.  There 
were  four  or  five  depositions  taken  in  this 
action  on  each  side.  On  the  trial  of  the  case 
in  the  lower  court  the  writing  referred  to 
was  upheld,  and  she  complains  of  that  ruling 
on  this  appeaL  It  is  sufficient  to  say  that 
the  Judgment  was  rendered  more  than  two 
years  before  she  took  the  appeal,  which,  un- 
der the  Code,  bars  her  from  relief  from  that 
Judgment.  The  other  action  referred  to  was 
one  brought  by  one  Alderson  against  appel- 
lee OS  administrator  on  a  note  for  $300.  Ap- 
pellee answered,  denying  responsibility,  and 
pleading  a  set-otC  and  counterclaim.  It  ap- 
I>ears  that  this  action  never  came  to  trial. 
It  was  compromised  by  paying  to  Alderson 
$200. 

There  was  testimony  introduced  to  the  ef- 
fect that  the  allowances  to  the  administrator, 
agent,  and  attorneys  were  reasonable,  the 
witnesses  stating  in  a  general  way  and  from 
the  best  information  they  had  without  giv- 
ing their  Information  that  the  claims  were 
reasonable.  It  was  not  shown  that  any  ex- 
traordinary services  were  performed  by  ei- 
ther appellee  or  the  attorneys,  nor  were  there 
any  unusual  expenses  incurred.  Section  3883, 
Ky.  St.  (Russell's  St  {  3914),  provides:  "The 
allowance  to  executors,  administrators  and 
curators  shall  not  exceed  five  per  cent  on 
all  the  amounts  received  and  distributed" — 
and  continues  by  providing  for  further  al- 
lowances when  the  fiduciary  has  been  re- 
quired to  perform  extraordinary  services.  It 
appears  in  this  record  that  the  administrator, 
appellee,  did  not  receive  and  distribute  funds 
belonging  to  the  estate  amounting  to  over  the 
sum  of  $500,  and  the  indebtedness  amounted 
to  something  over  a  half  that  sum.    To  these 


sums  add  the  allowances  made  to  appellee 
as  administrator,  $300,  and  the  $210  to  pay 
his  attorneys,  and  it  consumes  largely  more 
than  the  estate  which  came  to  his  hands  and 
which  he  distributed,  and  the  excess  is  made 
a  charge  against  the  real  estate  of  the  heirs. 
Ilils  should  not  be  sanctioned.  If  upheld,  it 
would  have  been  better  for  the  heirs  if  the 
personalty  belonging  to  the  estate  bad  been 
destroyed  and  no  administration  granted. 
The  same  may  be  said  with  reference  to  ap- 
pellee.'s  services  as  agent 

In  view  of  these  facts,  the  allowances  re- 
ferred to  cannot  be  upheld,  and  we  have  ar- 
rived at  the  conclusion  that  an  allowance  to 
appellee  for  his  services  as  administrator  of 
the  personal  estate  which  came  to  his  hands, 
including  his  expenses,  should  have  l>een 'fix- 
ed at  $100,  and  a  fee  of  $50  should  have  been 
allowed  his  attorney  for  services  in  the  set 
tlements  of  the  personal  estate.  Appellee's 
compensation  for  his  services  as  agent  of  the 
heirs  in  the  management  of  the  real  estate 
should  have  been  fixed  at  20  per  cent,  of  the 
amount  of  rents  received,  and  a  fee  to  his 
attorney  as  such  agent  of  $200.  On  the  re- 
turn of  this  case  to  the  lower  court  the  mat- 
ter should  be  referred  to  a  commissioner  with 
directions  to  ascertain  the  amount  received 
by  appellee  as  administrator,  on  which  he 
should  be  charged  with  interest  at  6  per  cent 
after  two  years  from  the  date  of  administra- 
tion to  the  dates  of  settlements,  but  he  should 
be  allowed  credit  for  the  sums  paid  out  with 
like  Interest  from  the  date  of  payment.  All 
the  rents  received  by  appellee  should  also 
be  ascertained,  and  he  should  be  charged 
with  interest  from  the  first  of  the  year  after 
the  rents  were  received,  but  should  be  cred- 
ited with  the  amounts  paid  out  of  the  rents 
with  interest  from  the  date  of  payment  He 
should  also  be  credited  with  the  allowances  to 
himself  as  agent  and  administrator  and  with 
those  made  to  the  attorneys,  as  above  stated. 

For  these  reasons,  the  Judgment  of  the  low- 
er court  is  reversed  and  remanded  for  fur- 
ther proceedings  consistent  herewith. 


ILLINOIS  SURETY  CO.  t.  GARRARD 
HOTEL  CO. 

(Court  of  Appeals  of  Kentucky.     May  7,  1009.) 

1.  Dauaoes  (8  80*)  —  Bbeach  or  Buildino 

CONTBACTS— FaILUBE   TO    COUFLETE    WITHIN 

Specified  Tiub  —  Liquidated  Damaobs  — 

Reasonableness. 

Three  dollars  per  day  was  a  reasonable 
sum  to  be  agreed  on  as  liquidated  damages  to 
be  paid  by  the  contractor  to  the  owner  for 
failure  to  complete  a  $13,000  hotel  within  the 
time  specified  In  the  contract. 

[Ed.    Note.— For   other   cases,    see   Damages, 
Cent.  Dig.  {{  170-175 ;    Dec.  Dig.  {  80.*] 

2.  Peincipai,  and  Subett  (J  139*)— BuiroiNO 
CoNTBACTS— Notice  of  Default. 

Where  a  building  contract  required  the 
completion  of  the  building  by  December  6tb, 
but  the  time  was  extended  to  December  23d,  in 
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wiinm  ^t  QourB  aiier  lae  occurrence  inereoi. 

[EM.  Note. — For  other  cases,  see  Principal  and 
Surety,  Dec  Dig.  f  139.*] 

8.    PBINCrPAL    AND     SUKETT    (|     100*)— BUILD- 

INQ  Contracts— Relb^abb  or  Surety. 

Where  a  building  contract  provided  that 
changes  in  the  plan  should  be  agreed  on  before 
the  change  was  made,  and  required  that  the 
amount,  whether  an  increase  or  decrease  In  cost, 
must  be  indorsed  on  the  contract,  the  failure  of 
the  parties  to  sign  agreed  changes  indorsed  on 
the  contract  did  not  release  the  surety  on  the 
contractor's  bond. 

[Ed.  Note.— For  other  cases,  see  Principal  and 
Surety,  Dec.  Dig.  f  100.*] 

4.  Contracts  (§  231*)— Bitilding  Contbacts. 
Where  a  building  contract  made  the  agreed 
price  of  changes  and  extras  a  part  of  the  cost 
to  be  added  to  the  original  price,  the  total  so 
ascertained  was  controlling  under  a  clause  per- 
mitting the  owner  to  retain  a  certain  per  cent. 
of  the  contract  price  until  the  completion  of  the 
building. 

[Ed.  Note.— For  other  cases,  lee  Contracts, 
Dec  Dig.  {  231.*1 

6.  Pbincipai,  and  Subitt  (§  117*)- Bdildiho 
Contracts— Contractor's  Bond. 

Where  a  contractor's  bond  obligated  the 
surety  to  protect  the  owner  from  loss  growing 
out  of  laoorers'  or  materialmen's  liens,  the 
owner  was  entitled,  in  good  faith,  to  discharge 
debts  that  might  have  been  asserted  as  liens 
against  the  property. 

[Eld.  Note. — For  other  cases,  see  Principal  and 
Surety,  CenL  Dig.  ii  283-285;  Dec  Dig.  i 
117.*] 

Appeal  from  Circuit  Court,  Garrard  County. 

"Not  to  be  officially  reported." 

Action  by  the  Garrard  Hotel  Company 
against  the  Illinois  Surety  Company.  Judg- 
ment for  plaintiff,  and  defendant  appeals. 
Affirmed. 

Cbas.  H.  Shield  and  Walter  S.  Lapp,  for 
appellant  J.  B.  Robinson,  Lewis  L.  Walker, 
W.  I.  Williams,  and  Greene,  Van  Winkle  & 
Schoolfleld,  for  appellee. 

NUNN,  J.  On  August  6,  1907,  appellee 
made   and  entered  into  a  written  contract 

with  the  firm  of  Lewis  &  Glanz,  contractors, 
for  the  furnishing  of  the  material  and  erect- 
ing a  hotel  In  Lancaster,  Ky.,  at  the  price  of 
$13,000.  The  plans  and  specifications  pre- 
pared by  the  architect  were  made  a  part  of 
the  contract.  Lewis  &  Glanz  gave  a  bond 
for  the  completion  of  the  building  in  accord- 
ance with  the  contract,  and  appellant  be- 
came their  surety. 

This  action  was  Instituted  by  appellee 
against  the  contractors  and  their  surety,  ap- 
pellant. It  was  alleged,  in  substance,  in  the 
petition  that  Lewis  &  Glanz  had  failed  to 
erect  the  building  as  they  had  obligated 
themselves  to  do  ;  that  they  had  abandoned 
their  work  before  the  completion  of  the 
building;    that  it,   appellee,   had   to  expend 


the  architect;  that  after  this  materialmen 
and  laborers  enforced  liens  on  the  building 
to  the  extent  of  more  than  $5,000,  which  it 
was  compelled  to  pay;  that  the  contractors 
failed  to  complete  the  building  by  Decemtier 
6,  1907,  as  per  agreement,  but  kept  them  out 
of  the  nse  of  it  for  80  days,  for  which  they 
were  entitled  to  $3  a  day  according  to  the 
terms  of  tbe  contract  The  total  amount 
sued  for  was  something  over  $3,500;  the 
amount  recovered,  $2,979. 

Appellant  alone  made  defense,  and  based 
the  same  on  three  propositions:  First  that 
appellee  violated  Its  obligation  under  the 
contract  in  that  it  advanced  the  contractors 
during  the  progress  of  tbe  work  more  than 
the  contract  stipulated;  second,  that  changes 
were  made  in  the  specifications  and  extras 
added  in  direct  nonconformity  with  the  pro- 
yisions  of  the  specifications  and  contract; 
third,  that  after  the  default  of  the  contract- 
ors, appellee  failed  to  give  appellant  notice 
as  required  by  the  terms  of  the  bond.  We 
copy  the  parts  of  tbe  contract  specifications, 
and  bond  with  reference  to  the  above  three 
defenses.  The  clause  of  the  contract  is  as 
follows:  "Said  contract  price  of  $13,000.00 
is  to  be  paid  as  the  work  progresses  and  is 
certified  to  by  the  architect  George  Hitch- 
ins,  provided  that  no  time  they  are  to  re- 
ceive more  than  75  per  cent  of  the  amount 
of  work  finished  and  completed,  and  25  per 
cent  of  said  contract  pric^  is  to  be  retained 
until  the  building  Is  finally  accepted  by  the 
said  hotel  company  as  satisfactory  and  com- 
plete." The  clause  referred  to  in  the  specifi- 
cations is  as  follows:  "Should  any  extra 
work  or  change  of  the  plan  l>e  required, 
whereby  the  cost  may  be  increased  or  di- 
minished, all  such  changes  must  be  deter- 
mined and  agreed  upon  before  the  change  is 
made,  and  amount,  whether  an  increase  or 
decrease  In  cost,  must  be  indorsed  upon  the 
back  of  the  contract."  The  paragraph  in  the 
bond  to  which  appellant  referred  Is  as  fol- 
lows: "That  said  surety  shall  be  notified  in 
writing  of  any  act,  omission,  or  default  on 
the  part  of  said  principal,  or  his,  their,  or 
Its  agents,  or  employts,  which  may  Involve 
a  claim  or  loss  for  which  the  said  surety  is 
or  may  be  responsible  hereunder,  within 
twenty-four  hours  after  the  occurrence  of 
such  act,  omission  or  default  shall  have 
come  to  the  knowledge  of  the  owner  or  his, 
its,  or  their  agents,  officers,  or  representa- 
tives: said  notification  must  be  given  by  a 
United  States  post  office  registered  letter 
mailed  to  the  said  surety  at  its  principal 
office  in  Chicago,  Illinois."  There  is  another 
provision   of  the  contract  which   seems  to 
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do  what  l8  known  as  a  tnrn  key  job,'  with- 
in four  months  from  this  date,  that  Is,  to 
have  same  completed  by  the  6th  day  of  De- 
cember, 1907.  Said  contractors  are  to  have 
$3.00  per  day  for  each  day  that  said  building 
is  completed  prior  to  the  eth  day  of  Decem- 
ber, 1907,  and  they  are  to  pay  said  hotel 
company  $3.00  per  day  for  each  day  that 
said  building  or  Job  remains  Incomplete  after 
the  6th  day  of  December,  1907,  except  they 
shall  not  be  responsible  for  delays  caused  by 
strikes  and  what  Is  known  as  acts  of  God." 

"We  will  consider  these  propositions  In  the 
reverse  order.  The  preponderance  of  the  tes- 
timony shows  tbat  the  contractors  were  de- 
layed In  the  erection  of  the  building  on  ac- 
count of  strikes  and  unavoidable  circum- 
stances for  at  least  17  days,  and  they  were 
entitled  to  have  the  time  within  which  they 
were  to  complete  the  building  extended  an 
cqu'al  number  of  days,  or  to  December  23, 
1907.  Therefore  appellee  was  not  entitled  to 
the  $3  a  day  from  the  6th  of  December,  but 
from  the  23d  to  the  time  the  building  was 
ready  for  occupancy.  There  is  no  contention 
made  that  the  $3  per  day  was  unreasonable. 
It  seems  that  the  parties  contemplated  that 
the  hotel  would  be  worth  at  least  $3  per  day, 
and  this  was  a  reasonable  sum  to  agree  upon 
as  liquidated  damages.  Whitehead  &  Bro.  v. 
Lodge  (Ky.)  62  S.  W.  873.  It  Is  agreed  that 
notice  was  given  appellant  of  the  default  of 
the  contractors  on  the  23d  of  December, 
1907,  in  manner  provided  for  in  the  contract; 
but  the  point  appellant  makes  Is  that  this 
was  17  days  after  the  default  actually  oc- 
curred. It  Is  true  that  the  original  contract 
required  the  building  to  be  completed  by  the 
6tb  day  of  December,  but  the  time  was  ex- 
tended 17  days;  the  contractors  having  been 
delayed  that  length  of  time  on  account  of 
strikes  in  accordance  with  the  terms  of  the 
contract  Therefore  the  contractors  did  not 
default  on  the  6th  but  on  the  23d  of  De- 
cember, 1907. 

With  regard  to  the  second  proposition,  re- 
quiring extra  work  and  changes  of  the  plans 
tn  the  erection  of  the  building  to  be  deter- 
mined and  agreed  upon  and  Indorsed  upon 
the  back  of  the  contract,  the  facts  shown 
in  the  testimony  with  reference  to  same  are 
as  follows:  On  September  9,  1907,  the  par- 
ties in  interest  met  and  agreed  upon  certain 
changes  In  the  plans,  which  increased  the 
cost,  as  set  out  in  the  original  contract,  $72. 
The  agreed  changes  were  reduced  to  writ- 
ing, signed  by  the  parties,  and  attached  to 
the  contract.  On  the  29th  day  of  September 
they  again  met  and  agreed  upon  certain  oth- 
er changes  in  the  plans  which  increased  the 
price  agreed  to  be  paid  the  contractors  $160. 
These  changes  were  also  reduced  to  writing 


agreed  changes  made  on  the  9th  of  Septem- 
ber, which  were  signed  by  the  parties  and 
attached  to  the  bond;  but  It  contends  that 
the  changes  agreed  to  upon  the  29th,  which 
were  also  attached  to  the  bond,  were  of  no 
effect  because  they  were  not  signed  by  the 
parties.  It  will  be  observed  that  the  con- 
tract does  not  specifically  require  that  the 
parties  sign  the  agreed  changes,  but  only 
provides  that  such  agreement  be  Indorsed 
on  the  contract  Evidently  it  was  the  pur- 
pose of  the  parties  to  make  the  changes  in 
the  plans  and  specifications  a  phrt  of  the 
contract  and  the  overwhelming  evidence 
shows  that  these  changes  were  made  and 
agreed  to  between  the  parties,  and  It  did 
not  require  any  writing  to  be  signed  by  the 
parties  to  make  them  valid,  and  the  fail- 
ure of  the  parties  to  sign  could  not  have  af- 
fected appellant  to  any  extent 

As  to  the  first  proposition  stated,  wherein 
appellant  contends  that  it  was  released  from 
Its  obligation  as  surety  for  the  contractors 
because  appellee  advanced  to  the  contractors 
during  the  progress  of  the  work  more  than 
three-fourths  of  the  value  of  the  work  finish- 
ed, and  that  it  appellee,  failed  to  retain  25 
per  cent  of  the  contract  price  until  the 
building  was  finally  accepted.  It  was  shown 
without  contradiction  that  appellee  advanc- 
ed the  contractors  at  different  periods  the 
sum  of  $9,900.  These  advancements  were 
made  upon  the  certificates  of  the  architect 
which  purported  to  be  strictly  in  accord 
with  the  contract  While  the  contract  states 
that  the  architect  was  the  agent  of  appel- 
lee. It  does  not  appear  by  allegation  or  proof 
that  the  architect  In  Issuing  these  certifi- 
cates did  not  act  from  his  fair  and  honest 
judgment  as  to  the  amounts  due  the  con- 
tractors under  the  contract  as  the  work  pro- 
gressed; and  there  was  much  testimony  In- 
troduced showing  that  the  amounts  advanc- 
ed were  due  the  contractors  as  certified  to 
by  the  architect.  Appellant  earnestly  con- 
tends that  when  appellee  paid  the  last  pay- 
ment of  $1,500  November  26,  1907,  which 
made  up  the  $9,900  on  the  certificate  of  the 
architect  It  did  not  retain  25  per  cent,  of 
the  contract  price;  that  It  did  not  then  have 
In  Its  hands  that  portion  of  the  contract 
price  which  it  obligated  Itself  to  retain  until 
the  building  was  finally  complete  and  accept- 
ed by  it  This  position  would  be  correct  if 
the  original  contract  price  o^  $13,000  was 
alone  to  be  considered  In  construing  this 
clause  of  the  contract.  In  our  opinion  this 
Is  not  the  proper  construction  of  It  It  by 
express  terms,  made  the  price  of  extras  or 
changes  a  part  of  the  contract  price;  in  oth- 
er words,  it  made  the  agreed  price  of  the 
changes  and  extras  a  part  of  the  cost  to  be 


appellee  as  if  It  had  been  so  written  in  ttie 
original  contract  It  is  tliiw  seen  that  ap- 
pellee then  bad  In  its  hands  more  tlian  the 
portion  of  the  contract  price  it  had  agreed 
to  retain  until  the  building  was  completed. 

The  trouble  in  this  case  Is  that  the  con- 
tractors undertook  the  building  of  the  hotel 
at  too  low  a  sum.  The  actual  cost  of  the 
building,  according  to  the  proof,  was  near 
116,000,  and  at  no  time  did  appellee  advance 
the  contractors  more  than  75  per  cent  of  the 
cost  of  the  work  actually  done.  The  testi- 
mony further  shows  that  the  whole  of  the 
money  advanced  on  the  contract  during  the 
progress  of  the  work  was  applied  to  the 
erection  of  the  building  in  the  way  of  paying 
for  material  and  labor.  Under  the  contract 
which  appellant  signed,  It  obligated  Itself  to 
protect  appellee  from  loss  growing  out  of 
liens  that  materialmen  or  laborers  might  as- 
sert against  the  property;  and  appellee  had 
the  right  in  good  faith  to  discharge  the  debts 
that  might  have  been  asserted  as  liens 
against  the  property.  V.  8.  Fidelity  &  Guar- 
anty Co.  V.  Trustees  of  Baptist  Church  of 
Columbus,  etc.  (Ky.)  102  S.  W.  325;  Cooke, 
etc.,  V.  White  School  District  Number  7,  etc. 
(Ky.)  Ill  S.  W.  686. 

The  testimony  in  the  case  fully  sustains 
the  judgment  of  the  lower  court  as  to  the 
amount  recovered. 

For  these  reasons,  the  judgment  of  the 
lower  court  Is  affirmed. 


TATIiOB  V.  SPARKS  et  al. 
(Court  of  Appeals  of  Kentucky.    May  4,  1909.) 

1.  Schools  and  School  Districtb  (|  97*)— 
Elections— Notice— Requisites. 

Ky.  St.  1909,  j  4481  (Russeirs  St.  §  5672), 
provides  that  elections  to  take  the  sense  of  the 
voters  as  to  whether  or  not  bonds  should  be  is- 
sued to  provide  suitable  school  buildings  in  a  dis- 
trict shall  be  ordered  bjr  the  trustees  of  the  dis- 
trict, who  shall  give  notice  of  the  election.  Sec- 
tion 4458  provides  that  notice  of  elections  to 
raise  taxes  for  the  use  of  siich  distriots  shall  Ise 
signed  by  the  county  school  superintendent  and 
by  a  majority  of  the  district  trustees..  Held, 
that  the  provisions  of  section  4458  did  not  re- 
late to.  or  affect  the  provisions  of,  section  44S1 
so  as  to  require  the  notice  of  an  election  held 
under  the  latter  statute  to  be  signed  by  the  coun- 
ty superintendent. 

[Et].  Note. — I'^or  other  cases,  see  Schools  and 
Schuol  Districts,  Cent.  Dig.  §  22G ;  Dec.  Dig.  S 
97. »] 

2.  Schools  and  School  Districts  (§  97*) — 
Elections— Place  of  Holding. 

Ivy.  St.  1909,  §  4458  (Russell's  St.  jl  5672^. 
provides  that  elections  in  school  districts  shall 
be  held  in  the  sehoolhouse.  Section  44,S1  (sco- 
tion  5758),  relating  to  elections  to  determine 
whether  bonds  shall  be  issued,  does  not  provide 
where  the  election  is  to  be  held,  but  requires  the 
notice  to  fix  the  time  and  place.     Ueld,  that  an 


votes  actually  polled  out  of  a  possible  400. 

TEd.  Note. — For  other  cases,  see  Schools  and 
School  Districts,  Cent.  Dig.  I  226;  Dec.  Dig.  { 
97.»] 

3.  Schools  and  School  Districts  (S  97*)— 
E3LECTI0NS — Notice — Requisites. 

The  fact  that  the  notice  of  an  election  in  a 
white  graded  school  district  to  determine  wheth- 
er bonds  should  be  issued  did  not  set  forth  that 
only  white  voters  were  to  participate  in  the 
election  did  not  render  the  election  invalid,  in 
the  absence  of  a  showing  that  any  other  but 
white  voters  participated  therein :  the  notice 
being  addressed  to  the  qualified  voters  of  the  dis- 
trict, and  it  beinc  presumed  that  the  officers 
having  charge  of  the  election  knew  the  law,  and 
permitted  only  legal  qualified  citizens  to  vote. 

[Ed.  Note. — For  other  cases,  see  Schools  and 
School  Districts,  Cent  Dig.  $  226;  Dec.  Dig. 
8  97.*] 

4.  Schools  and  School  Districts  (J  97*)— 
Elections— Order— Requisites. 

That  the  order  for  the  election  did  not 
state  that  the  bonds  to  be  issued  were  to  raise 
mone^  for  the  l>enefit  of  the  white  children  of 
the  district  did  not  render  the  election  invalid, 
since  it  would  not  l>e  presumed  that  a  tax  would 
be  levied  on  property  of  the  colored  citizens  of 
the  district  in  violation  of  law,  or  that  the  fund 
raised  from  the  sale  of  the  bonds  would  be  used 
for  any  other  purpose  than  for  the  benefit  of 
the  district  for  which  they  were  issued. 

[Ed.  Note.— For  other  cases,  see  Schools  and 
School  Districts,  Cent.  Dig.  §  226;  Dec.  Dig. 
§  97.»] 

5.  Schools  and  School  Districts  (§  24*)- 
Part  of  Countt  Outside  Citt  as  School 
District. 

Where  there  is  a  city  or  town  in  any  county 
which  maintains  a  separate  system  of  public 
schools,  the  balance  of  the  county  outside  of 
such  city  or  town,  by  the  express  provisions  of 
Ky.  St.  1909.  S  4426a  (Russell's  St.  §  5610a). 
becomes  a  school  district. 

[Ed.  Note.— For  other  cases,  see  Schools  and 
School  Districts,  Cent  Dig.  g  42 ;    Dec.  Dig.  | 

6.  Schools  and  School  Districts  (J  103*)— 
Elections— Who  Mat  Vote. 

Under  the  express  provisions  of  Ky.  St 
1909,  §  4458  (Russell's  St.  f  5672),  widows  and 
spinsters  who  are  taxpayers  of  common  school 
districts  are  entitled  to  vote  in  elections  to  raise 
taxes  for  the  use  of  such  districts. 

[BJd.  Note. — For  other  cases,  see  Schools  and 
School  Districts,  Cent.  Dig.  §  241 ;  Dec.  DI,-. 
§  103.*] 

7.  Elections  (|  229*)— Validity- E2pfect  of 
Illegal  Votes. 

An  election  is  not  invalid  because  certain 
persons  not  qualified  were  permitted  to  vote, 
where  the  result  of  the  eloction  would  not  be 
affected  if  all  of  the  objectionable  votes  were 
rteiiucted  from  those  received  by  the  prevailing 
side. 

[Ed.  Note. — For  other  cases,  see  Elections, 
Cent.  Dig.  §  201 ;    Dec.  Dig.  §  229.*] 

8.  Elections  (§  227*)— Presumptions  as  to 
Validity. 

It  is  the  policy  of  the  law  to  uphold  elec- 
tions for  the  purpose  of  advancing  the  educa- 
tional interests  of  the  children  of  the  state,  and 
not  to  annul  them  for  light  and  trivial  causes: 
and    mere   irregularities   in   the   conduct   of  an 


•For  olber  cases  see  same  topic  and  section  NUMBER  in  Dec.  &  Am.  Digs.  1907  to  date,  &  Reporter  Indexes 


Appeal  from  Circuit  Court,  Muhlenberg 
County. 

"Not  to  be  officially  reported." 

Action  by  C.  W.  Taylor  against  T.  J. 
Sparks  and  others  to  restrain  defendants  as 
trustees  of  White  Graded  School  District  No. 
14  of  Muhlenberg  county,  Ky.,  from  Issuing 
school  district  bonds.  From  a  judgment  for 
defendants,  plaintiff  appeals.    Affirmed. 

Taylor  &  Eaves,  for  appellant.  Willis  & 
Meredith  and  Belcher  &  Sparks,  for  appellees. 

BARKER,  X  On  March  30,  1909,  the  ap- 
pellees, being  the  trustees  of  white  graded 
school  district  No.  14  of  Muhlenberg  county, 
Ky.,  made  an  order  calling  an  election  to  be 
held  by  the  qualified  voters  of  the  district 
on  April  17,  1909,  for  the  purpose  of  taking 
the  sense  of  the  voters  as  to  whether  or  not 
the  trustees  should  Issue  bonds  In  order  to 
provide  suitable  school  buildings  and  furnish 
tbem  for  the  use  of  the  schools  in  the  dis- 
trict Notice  of  the  election  was  given,  and 
It  was  held  pursuant  to  the  order  on  the  date 
for  which  it  was  called,  and  there  were  330 
votes  cast;  816  of  that  number  voting  in  fa- 
vor of,  and  34  voting  against,  the  issue  of 
the  bonds.  This  vote  having  been  legally 
canvassed  and  certified,  the  trustees  were 
proceeding  to  Issue  the  bonds  so  authorized 
when,  on  the  24th  day  of  April,  1909,  the  ap- 
pellant, a  taxpayer  of  the  district.  Instituted 
this  action  in  the  Muhlenberg  circuit  court 
for  the  purpose  of  enjoining  the  issue  and 
sale  of  the  bonds  by  the  trustees.  A  general 
demurrer  was  Interposed  to  the  petition  and 
sustained;  and,  the  appellant  refusing  to 
plead  further,  his  petition  was  dismissed, 
from  which  Judgment  he  prosecutes  this  ap- 
peal. 

It  may  be  stated  at  the  outset  that  the  pro- 
cedure leading  up  to  the  Issuance  of  the 
bonds,  so  far  as  It  went,  exhibits  the  most 
careful  effort  on  the  part  of  the  trustees  to 
comply  with  the  law  regulating  their  pro- 
posed action,  and  the  petition  of  the  appel- 
lant shows  the  same  painstaking  care  and 
accuracy  in  setting  forth  all  the  substantial 
facts  upon  which  he  bases  his  right  to  the 
injunction  sought,  in  order  that  a  general 
demurrer  would  present  the  whole  question 
as  to  the  validity  of  the  bond  issue.  It  is 
not  deemed  necessary  to  set  forth  specifically 
the  allegations  of  the  petition,  or  to  state  at 
large  the  action  taken  by  the  trustees  to 
hold  a  valid  election.  It  is  all-sufficient  for 
the  purposes  of  this  opinion  to  notice  the 
objections  of  appellant;  It  being  understood 
that,  except  where  he  points  out  a  supposed 
defect,  the  procedure  on  the  part  of  the 


of  the  election  was  signed  by  the  trustees  of 
the  school  district,  and  not  by  the  county 
school  superintendent.  It  must  be  borne  in 
mind  that  the  school  district  involved  here  is 
a  graded  common  school  district.  Therefore 
the  election  was  held  under  section  4481  of 
the  Kentucky  Statutes  (Russell's  St  |  5758) 
and  not  under  secton  4458  (section  5672), 
which  relates  to  elections  held  in  common 
school  districts.  Section  44S1  provides  that 
elections  for  the  purposes  involved  In  this 
action  are  to  be  ordered  by  the  trustees,  and 
notice  of  the  election  shall  be  given  by  the 
trustees.  No  mention  is  made  of  the  county 
school  superintendent  whatever.  Section 
4458,  which  relates  to  common  school  dis- 
tricts, provides  that  elections  for  the  purpose 
of  raising  taxes  for  the  use  of  such  districts 
shall  be  held  at  the  time  and  place  and  in 
the  manner  prescribed  In  section  4434  (sec- 
tion 5710),  and  that  notice  of  such  election 
shall  be  signed  by  the  county  school  superin- 
tendent of  the  county  in  which  the  district 
lies,  and  by  a  majority  of  the  trustees  of  the 
district.  It  is  obvious,  from  an  examination 
of  these  two  sections,  that  the  provisions  of 
one  are  not  intended  to  relate  to  the  other. 
The  manner  of  holding  the  two  elections  is 
set  out  with  the  greatest  circumstantiality  in 
the  respective  sections,  thus  showing  a  legis- 
lative Intent 'that  each  should  be  held  aloue 
under  the  provisions  of  the  section  regulat- 
ing It  The  notice,  therefore,  of  the  election 
under  discussion  was  only  required  to  be 
signed  by  the  trustees  of  the  district. 

The  second  objection  is  that  the  election 
was  held  in  the  courthouse  of  Greenville, 
and  not  In  the  schoolhouse  of  the  district 
This  objection  is  based  upon  the  same  argu- 
ment as  that  just  disposed  of.  Section  4438, 
which  relates  to  common  school  districts, 
does  provide  that  the  election  shall  be  held 
at  the  schoolhouse,  but  section  4481,  which 
relates  to  graded  school  districts,  does  not 
provide  where  the  election  la  to  be  held. 
It  does  provide,  however,  that  the  time  and 
place  of  the  election  shall  be  fixed  in  the  no- 
tice, and  this  was  done  In  the  case  at  bar. 
It  may  also  oe  stated  in  this  connection  that 
there  Is  no  allegation  that  any  citizen  en- 
titled to  vote  was  deprived  of  the  privilege 
so  to  do  by  a  want  of  knowledge  of  the  place 
where  the  election  was  to  be  held.  Undoubt- 
edly the  courthouse  was  the  best  known 
place  in  the  city  in  which  to  hold  the  elec- 
tion, and  the  fact  that  there  were  350  votes 
actually  polled  out  of  a  possible  400,  shows 
that  the  citizens  generally  had  ample  knowl- 
edge of  the  time  and  place  of  the  election. 

A  third  objection  is  that  the  notice  did  not 
set  forth  that  only  white  voters  were  to  par- 
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ifled  voters  of  the  district  was  ample  with- 
out adding  the  -word  "white."  It  Is  not  al- 
leged In  the  i)etitlon  that  any  other  but 
white  voters  participated  In  the  election 
held,  and  we  must  pr^ume,  In  the  absence 
of  a  distinct  allegation  to  the  contrary,  that 
the  officers  having  charge  of  the  election 
knew  tbe  law,  and  permitted  only  legally 
qualified  citizens  to  vote. 

The  objection,  that  the  order  for  the  elec- 
tion does  not  state  that  the  bonds  to  be  Is- 
sued are  to  raise  money  for  the  benefit  of 
the  white  children  of  the  district  Is  equally 
untenable.  We  will  not  presume  that  a  tax 
will  be  levied  on  property  of  the  colored  citi- 
zens of  the  district  in  violation  of  law,  or 
that  the  fund  raised  from  the  sale  of  the 
bonds  will  be  used  for  any  other  purpose 
than  for  the  benefit  of  tbe  district  for  which 
they  were  Issued. 

Section  4426a,  Ky.  St  (Russell's  St  { 
5610a)  in  no  wise  affects  section  4481,  so 
far  as  the  district  involved  herein  is  concern- 
ed. Greenville,  which  is  the  county  seat  of 
Muhlenberg  county,  constitutes  white  grad- 
ed common  school  district  No.  14,  and  it  falls 
within  the  very  language  of  the  exception 
of  section  4420a,  which  provides  that,  where 
there  Is  a  city  or  town  in  any  county  which 
maintains  a  separate  system  of  public  schools, 
then  the  balance  of  said  county  outside  of 
such  city  or  town  district  shall  constitute  a 
school  district.  As  we  understand  the  rec- 
ord, the  city  of  Greenville  maintains  a  sep- 
arate system  of  public  schools,  and  comes,  as 
said  before,  within  the  language  of  the  ex- 
ception of  section  4426a. 

The  objection,  that  19  widows  and  spin- 
sters, who  were  taxpayers  of  the  district, 
were  allowed  to  vote  at  the  election  is  with- 
out merit  In  the  first  place,  section  4458 
especially  permits  such  citizens  to  vote  at 
school  elections.  But  if  we  are  mistal^en  in 
that,  if  these  19  votes  are  all  assumed  to 
have  been  in  favor  of  the  bond,  they  may  be 
entirely  eliminated  without  In  any  wise  af- 
fecting the  result  of  the  election.  The  dis- 
trict seems  to  have  been  almost  unanimous- 
ly in  favor  of  the  Issuance  of  the  bonds; 
310  being  in  favor  of  the  issue,  and  only  34 
opposed  to  it. 

In  conclusion,  it  Is  the  policy  of  the  law  to 
uphold  elections  by  the  people  for  the  pur- 
pose of  advancing  the  educational  interests 
of  the  children  of  the  state,  and  not  to  an- 
nul them  for  light  and  trivial  causes.  Mere 
irregularities  in  the  conduct  of  an  election, 
which  do  not  deprive  the  citizens  of  a  full 
and  fair  opportunity  of  exercising  their  right 
of  suffrage  in  regard  tliereto,  are  not,  sulfl- 


V.  Justice,  86  Ky.  596,  6  S.  W.  457.  The 
election,  which  was  held  by  the  trustees, 
seems  to  have  been  more  than  usually  regu- 
lar in  the  steps  taken;  and,  as  more  than 
two-thirds  of  the  votes  cast  were  in  favor 
of  the  Issuance  of  the  bonds,  the  general  de- 
murrer was  correctly  sustained,  and  the  pe- 
tition dismissed. 
Judgment  affirmed, 


SEALET  V.  COItrBS  et  al.  (two  eases). 
(Court  of  Appeals  of  Kentucky.    May  5,  1909.) 

1.  Apfeai,  and  Error  ({  61*)— Decisions  Be- 
PBALABLE— Amount  in  Controversy — Sep- 
arate Actions. 

Wliere  two  actions  for  money,  thonch  tried 
together,  were  based  ai>on  separate  pleadings 
and  separate  verdicts,  and  separate  judgments 
were  rendered,  jurisdiction  of  tbe  Courtof  Ap- 
peals depends  on  tbe  amount  involved  in  each 
action,  so  that  that  court  would  not  have  juris- 
diction of  an  appeal  in  one  of  the  actions  in 
which  only  $95  was  involved ;  Civ.  Code  Prac 
i  734  prohibiting  appeals  to  tbe  Court  of  Ap- 
penla  in  actions  to  recover  money  if  less  than 
$200  is  involved. 

[EM.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  276,  277  ;  Dec  Dig.  {  61.»1 

2.  Frauds,  Statute  of  (5  23*)— Promise  to 
Answer  for  Another's  Debt. 

Intervener  contracted  with  B.  to  cut  and 
haxU  timber,  and  the  latter  hired  plaintiffs  to 
haul  the  timber,  and,  after  all  the  timl>er  had 
been  hauled,  intervener  orally  promised  plaintiffs 
to  pay  for  hauling  the  timber  under  their  con- 
tract with  B.  Held,  that  the  debt  was  B-'s  and 
not  the  obligation  of  the  intervener,  and  his  oral 
promise  was  within  the  statute  of  frauds,  and 
unenforceable,  under  Ky.  St  1909.  |  470  (Rus- 
sell's St  i  1775),  requiring  agreements  to  an- 
swer for  another  s  debt  to  be  in  writing. 

[Ed.  Note.— For  other  cases,  see  Frauds.  Stat- 
ute of.  Cent  Dig.  ft  18,  19;  Dec  Dig.  {  2a*l 

Appeal  trom  Circuit  Court,  Perry  County. 

"Not  to  be  officially  reported." 

Actions  by  John  L.  Combs  against  O.  6. 
Brown,  and  by  John  Combs  and  another 
against  G.  G.  Brown,  in  which  W.  O.  Sealey 
intervened.  From  a  judgment  for  plaintiff 
in  each  case  against  defendant  and  inter- 
vener, the  latter  appeals.  Appeal  in  first 
case  dismissed,  and  judgment  in  second  case 
reversed  and  remanded,  with  directions  to 
dismiss  petition  as  to  intervener. 

O.  H.  Pollard,  A.  H.  Patton,  Miller  &  Ward, 
and  J.  J.  C.  Bach,  for  appellant  Bailey  P. 
Wootton,  Jesse  Morgan,  and  Greene,  Vao 
Winkle  &  Scboolfield,  for  appellees. 

CLAT,  C  Appellee  John  L.  Combs  Insti- 
tuted an  action  against  6.  G.  Brown  to  re- 
cover the  sum  of  $95.25  for  work  and  labor 

done  In  hauling  timber.  At  about  the  same 
time  appellees,  John  Combs  and  Joe  Brewer, 
instituted  an  action  against  G.  G.  Brown  to 
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recover  the  sum  of  $243.04,  also  for  work 
and  labor  performed  In  hauling  timber.  In 
each  case  the  appellees  secured  a  general 
order  of  attachment  against  the  property  of 
Brown,  and  had  It  levied  upon  certain  timber. 
Thereafter,  W.  O.  Sealey  Intervened  in  each 
action,  and  set  up  a  claim  to  the  property  at- 
tached, executed  bond  therefor,  and  took  pos- 
session of  the  property.  The  two  cases  were 
then  consolidated  and  tried  together.  In  the 
action  of  John  L.  Combs  against  O.  Q.  Brown 
the  defendant  Brown  filed  an  answer,  con- 
fessing Judgment  for  the  amount  sued  for, 
and  denied  the  grounds  for  attachment  In 
the  case  of  John  Combs  and  Joe  Brewer 
against  G.  O.  Brown  the  latter  also  filed  an 
answer  confessing  judgment  for  the  amonnt 
sued  for,  except  the  sum  of  $22.50,  which  he 
pleaded  as  a  set-off.  He  also  denied  the 
grounds  for  attachment.  Upon  the  filing  of 
the  intervening  petitions  the  plaintiff  In  each 
case  pleaded,  by  way  of  answer  and  connter- 
dalm,  that  the  intervening  petitioner,  through 
bis  agent,  promised  and  agreed  to  t>ay  them 
for  the  work  they  had  performed  In  hauling 
the  timl>er.  Sealey's  demurrer  to  the  an- 
swer and  counterclaim  in  each  case  was  over- 
ruled. In  the  case  of  John  Combs  and  Joe 
Brewer  against  Brown  the  plalntlfTs  filed  an 
amended  petition,  alleging  a  promise  made 
by  Sealey  to  pay  the  debt  sued  for.  To  this 
Sealey  answered,  and  pleaded  the  statute  of 
frauds  and  no  consideration  to  support  the 
promise.  In  each  case,  upon  the  verdicts  of 
the  jury,  judgment  was  rendered  in  favor 
of  plaintiffs  against  Q.  G.  Brown  and  W.  O. 
Sealey,  and  the  latte^  appeals. 

In  the  case  of  W.  O.  Sealey  v.  John  L. 
Combs  appellee  has  moved  to  dismiss  the  ap- 
peal ui>on  the  ground  that  the  amount  involv- 
ed is  not  sufficient  to  give  this  court  jurisdic- 
tion. The  amount  involved  Is  only  $95.25. 
While  this  action  was  tried  with  the  other 
action  herein  considered,  they  were  separate 
actions,  founded  upon  separate  pleadings, 
and  based  upon  separate  verdicts  and  judg- 
ments. Under  the  circumstances  the  juris- 
diction of  this  court  must  depend  upon  the 
amount  involved  In  each  Instance.  As  the 
amount  involved  is  less  than  $200,  exclusive 
of  interest  and  costs,  we  are  without  juris- 
diction to  consider  the  appeal.  Section  734, 
Civ.  Code  Prac. ;  Oswald,  etc.,  v.  Morris,  92 
Ky.  48,  17  S.  W.  167;  Fehler  v.  Gosnell,  99 
Ky.  884,  35  «.  W.  1125. 

In  the  case  of  W.  O.  Sealey  v.  John  Combs 
and  Joe  Brewer,  the  main  question  Is  whetb^ 
er  or  not  the  oral  promise,  made  by  Sealey's 
agent,  to  pay  Brown's  debt  was  within  the 
■tatnte  of  frauds.  The  lower  court  held  (and 
we  think  held  correctly)  that  the  timber  at- 
tached belonged,  not  to  Brown,  but  to  Sealey. 
The  latter  had  a  contract  with  Brown  by 
which  Brown  agreed,  for  a  certain  consider- 
ation, to  cat  and  hanl  the  timber  to  the  river. 
At  the  time  it  la  claimed  that  Sealey's  agent 


made  the  promise  to  pay  Brown's  debt,  the 
timber  had  been  cut  and  hauled  to  the  river. 
There  was  nothing  further  to  be  done.  Combs 
and  Brewer  were  hired  by  Brown  to  do  the 
hauling.  Sealey  was  not  known  in  the  mat- 
ter at  all.  Under  his  contract  with  Sealey 
Brown  agreed  to  pay  for  the  hauling.  It  is 
manifest,  therefore,  that  the  debt  due  Combs 
and  Brewer  was  Brown's  debt — ^not  Sealey's. 
Appellees  contend  that  the  promise  on  the 
part  of  Sealey  to  pay  the  debt  was  not  within 
the  statute  of  frauds,  and  rely  upon  the  case 
of  Colvln,  etc.,  v.  Newell,  etc.,  8  Ky.  Law 
Rep.  959.  It  is  obvious,  however,  that  the 
rule  laid  down  in  that  case  has  no  applica- 
tion to  the  case  at  bar.  There  the  purchaser 
of  certain  land  agreed,  as  a  part  considera- 
tion, to  pay  a  debt  of  his  vendor.  The  court 
held  that,  under  the  circumstances,  the  debt 
due  by  the  vendor  then  became  the  debt  due 
by  the  purchaser.  There  is  no  circumstance 
in  this  case  showing  that  Brown's  debt  be- 
came Sealey's  debt.  If  the  timber  bad  not 
been  hauled  at  the  time,  and  Brown  had  not 
paid  for  it,  Sealey  might  have  bound  himself 
by  promising  to  pay  it  But  the  timber  bad 
been  hauled.  Appellees'  work  was  completed. 
A  promise,  under  these  circumstances,  on  the 
part  of  Sealey  to  pay  their  debt  was  certainly 
within  the  statute,  and  unenforceable.  Brown 
still  remained  liable.  Section  470,  Ky.  St 
1909  (Russell's  St.  |  1775) ;  Fessler  v.  Dres- 
man,  15  Ky.  Law  Rep.  230 ;  Jones  v.  Walker, 
13  B.  Mon.  366;  'Ueber,  Griffin  &  Co.  v. 
Levy,  8  Mete.  292. 

For  the  reasons  given,  the  appeal  In  the 
case  of  W.  O.  Sealey  v.  John  L.  Combs  Is 
dismissed.  The  Judgment  in  the  case  of  W. 
O.  Sealey  v.  John  Combs  and  Joe  Brewer  is 
reversed,  and  cause  remanded,  with  direc- 
tions to  dismiss  the  petition  and  amended 
petition  in'  so  far  as  they  affect  appellant 
Sealey. 


COMMONWEALTH  v.  ELLIS  et  aL 
(Court  of  Appeals  of  Kentucky.    Feb.  2,  1909.) 

1.  CONSPIBACT  (I  48*)— TBIAI/— iRSTOUCnONS. 

Instructions,  In  a  prosecution  for  conspir- 
acy, held  correct. 

[Ed.  Note.— For  other  cases,  see  Conspiracy, 
Cent.  Dig.  I  109;    Dec.  Dig.  {  48.*] 

2.  CONSPIBAOY  (8  46*)— iRTIUinATIOIT— Aduis- 
SIBILirr  OF  EvinENCE. 

On  a  trial  for  conspiracy  to  intimidate  a 
certain  person,  a  witness  for  the  commonwealth 
on  direct  examination  was  asked  whether  or 
not  the  person,  who  came  to  see  him  at  the 
time  defendant  said  he  would  have  a  person 
there,  told  him  to  turn  off  the  switch  that  night, 
and  answered  in  the  affirmative.  Held,  that  the 
question  and  answer  were  competent. 

[Ed.  Note.— For  other  cases,  see  Conspiracy, 
Cent.  Dig.  SS  100-102;    Dec.  Dig.  $  45.*] 

3.  CONSPIKACT  (i  45*)— iNTUUnATION— ADlflS- 

BiBiLrrr  of  Evidence. 

On  a  trial  for  conspiracy  to  intimidate  a 
certain  person,  the  court  properly  excluded  a 
part  of  an  answer  of  a  witness  for  the  common- 
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[Ed.  Note.— For  other  cases,  see  Conspiracy, 
Cent  Dig.  U  100-102 ;   Dec  Dig.  {  45.*] 

4.  Conspiracy  (5  47*)— Evidence  of  Defend- 
ant's Connection   with  Conspiracy, 

In  a  prosecution  for  conspiracy,  it  must 
first  be  sliown  tliat  defendant  was  a  member 
of  the  band  by  which  the  intimidation  was  ac- 
complished, but  such  evidence  need  not  be  di- 
rect or  positive,  and  may  be  made  up  of  isolated 
or  fragmentary  facts. 

[Ed.  Note. — For  other  cases,  see  Conspiracy, 
Cent.  Dig.  »  105,  106;    Dec.  Dig.  {  47.*] 

5.  Conspiracy  (J  41*)  —  Responsibu-ity  fob 
Acts  and  Declarations  or  Co-Conspiba- 

TOBS. 

When  a  defendant's  guilty  connection  with 
a  conspiracy  is  established,  he  is  chargeable 
for  all  the  acts  and  declarations  of  his  co-con- 
spirators made  during  its  existence  and  in  carry- 
ing it  forward  to  its  unlawful  ends. 

[Ed.  Note. — For  other  cases,  see  Conspiracy, 
Cent.  Dig.  S  74;    Dec.  Dig.  {  41.*] 

6.  Cbiminal  Law  ((  427*)— Evidence— Dko- 

LABATIONS  or  CONSPIRATOIS. 

It  cannot  be  shown  that  defendant  belong- 
ed to  a  band  of  conspirators  by  hearsay  decla- 
rations of  the  conspirators  themselves. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  i  1014;  Dec.  Dig.  {  427.*] 

7.  Conspiracy  (§  43*)— Issues  and  Proof. 

_  Where  a  charge  of  conspiracy  is  limited  to 
a  single  act  of  the  conspirator  to  intimidate  a 
certain  person,  the  court  properly  excluded  evi- 
dence of  illegal  or  wrongful  acts  done  subse- 
quently by  a  band  with  whom  defendant  was 
not  charged  to  be  in  concert  or  collusion. 

[Ed.  Note.— For  other  cases,  see  Conspiracy, 
Cent.  Dig.  {{  79-107;    Dec.  Dig.  i  43.*1 

8.  Indictment   and   Information   ({   169*)- 
LiM.i,TATiON  or  Proof  to  Charge. 

The  evidence  mast  be  limited  to  establish- 
ing the  charge  made  in  the  indictment 

[E}d.  Note.— For  other  cases,  see  Indictment 
and  Information,  Cent  Dig.  |  S35;  Dec.  Dig.  i 
168.*] 

0.  Criminal  Law  (J  424*)— Evidence— Acts 
and  Declarations  of  Co-Oonspirators. 
After  the  consummation  of  the  conspiracy, 

the  acta  and  declarations  of  the  co-conspirators 

do  not  bind  each  other. 
[Ed.    Note.— For    other    cases,    see    Criminal 

Law,  Cent  Dig.  i  1002;    Dec.  Dig.  %  424.*] 

10.  Criminal  Law  (5  412*)— Evidence— Com- 
petency or  Notes  Found  on  Prisoner. 

Notes  found  on  accused  while  confined  in 
jail  with  other  prisoners,  and  which  he  attempt- 
ed to  pass  to  a  visitor,  and  which  showed  the 
writers  were  preparing  to  arrange  for  alibis  at 
their  trial,  were  competent  evidence  against  him. 
[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  f  911 ;   Dec.  Dig.  i  412.*] 

11.  Criminal  Law  (J  665*)- Tbiai^Duscbe- 
TioN  or  Ooubt — Separation  or  Witnesses. 

The  exclusion  of  witnesses  from  the  court- 
room is  largely  a  matter  of  discretion  with  the 
trial  court,  and  parties  who  do  not  desire  to 
suCFer  by  operation  of  the  rule  for  the  separa- 
tion of  witnesses  should  exercise  some  diligence 
in  seeing  that  their  witnesses  obey  it 

(EM.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  {{  1559-1564;  Dec  Dig.  f 
C65.*] 

Nunn,  J.,  dissenting. 


reach  a  verdict  on  the  trial  of  Ellis  alone, 
the  defendants  having  demanded  a  sever- 
ance, the  Jury  were  discharged,  and  the 
commonwealth  certifies  questions  to  the 
Court  of  Appeals,  which  certifies  its  answos 
to  the  trial  court 

Jas.  Breathitt,  Atty.  Gen.,  and  TOm  B 
McGregor,  Asst  Atty.  Gen.,  for  the  Oom- 
monwealtb.    Speight  &  Acree,  for  appellees. 

BARKER,  J.  The  grand  Jury  of  Calloway 
county  returned  an  indictment  against  the 
appellees,  Jake  Ellis.  Will  McCiure,  and 
Henry  Taylor,  charging  them  with  conspir- 
ing together  for  the  purpose  of  intimidating 
Mose  Thornton,  whlctt  indictment  is  as  fol- 
lows: "The  grand  jury  of  Calloway  coonty, 
in  the  name  and  by  the  authority  of  the 
commonwealth  of  Kentucky,  accuse  Jake 
Ellis,  Will  McCIure,  and  Henry  Taylor  of 
the  crime  of  willfully  confederating  and 
banding  together  for  tlie  purpose  of  intimi- 
dating, alarming,  and  disturbing  another, 
committed  in  the  manner  and  form  as  fol- 
lows, to  wit:  That  said  Ellis,  McClure,  and 
Taylor  did  in  the  county  and  state  afore- 
said, on  the day  of ,  1908,  and 

before  the  finding  of  this  Indictment  will- 
fully and  feloniously  and  corruptly  confed- 
erate, agree,  and  enter  into  a  conspiracy 
with  each  other,  and  with  divers  others  to 
the  grand  Jury  unknown,  for  the  purpose  of 
intimidating,  alarming,  and  disturbing  Moae 
Thornton,  and,  in  pursuance  of  said  conspir- 
acy theretofore  entered  into  as  aforesaid. 

did  then  on  the day  of  March,  1906. 

willfully  and  feloniously  confederate  and 
band  themselves  together  and  with  each 
other,  and  go  forth  with  said  unknown  per- 
sons for  the  purpose  of  Intimidating,  alarm- 
lug,  and  disturbing  said  Iliomton,  and  they 
did  then  and  there  by  arms  and  tlireats  call 
him,  the  said  Thornton,  out  of  his  house, 
and  order  him  to  raise  a  crop  of  tobacco 
this  year,  1908,  to  bis  great  disturbance,  in- 
timidation, and  alarm,  against  the  peace  and 
dignity  of  the  commonwealth  of  Kentucky." 
To  this  Indictment  the  defendants  pleaded 
not  guilty,  and,  the  case  being  called  for 
trial,  they  demanded  a  severance,  whereup- 
on the  commonwealth  elected  to  try  Jake 
Ellis;  and,  a  jury  being  impaneled,  the  case 
was  tried,  with  the  result  that  the  Jury  wers 
unable  to  reach  a  verdict,  and  were  dis- 
charged by  the  court  from  further  consid- 
eration of  the  case.  Thereupon  the  common- 
wealth certified  to  this  court  the  question  of 
the  sufilciency  of  the  Instnictions  givoi  by 
the  trial  court,  and  also  certain  other  ques- 
tions of  law  concerning  the  admission  and 
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ed  tbe  jury  as  follows: 

"(J)  Tbe  court  Instructs  the  Jury  that  a 
criminal  conspiracy,  as  charged  in  the  Indict- 
ment herein,  means  a  corrupt  combination 
or  agreement  between  two  or  more  persons 
to  do  by  concert  of  action  an  unlawful  act, 
or  to  do  a  lawful  act  by  unlawful  means. 

"(2)  The  court  further  instructs  the  Jury 
that,  if  they  believe  from  the  evidence  in 
this  case  beyond  a  reasonable  doubt  that  in 
this  county,  and  before  the  finding  of  the 
indictment  herein,  the  defendant  Jake  Ellis 
did  unlawfully,  willfully,  and  feloniously 
conspire  and  confederate  with  his  codefeud- 
ants.  Will  McCaure,  Henry  Taylor,  and  oth- 
er persons  to  tbe  grand  jury  unknown,  or 
any  one  of  said  codefendants,  McClnre  or 
Taylor,  or  with  some  other  person,  or  per- 
sons, to  the  grand  Jury  unknown,  for  the 
purpose  of  intimidating,  alarming,  or  dis- 
turbing the  witness  Mose  Thornton,  and,  in 
pursuance  of  said  conspiracy  and  confedera- 
tion or  banding  together,  the  defendant  Jake 
Ellis,  with  any  one  or  more  of  the  defend- 
ants, Will  McClure  or  Henry  Taylor,  or  with 
any  other  i)erson  or  persons  to  the  grand 
Jury  unknown,  acting  with  him  and  he  with 
them,  did  in  pursuance  of  said  agreement  or 
confederation  go  forth  for  the  purpose  of 
alarming,  disturbing,  or  Intimidating  said 
Thornton,  they  will  find  the  defendant  guilty 
as  charged  in  the  Indictment,  and  fix  his 
punishment  at  confinement  in  the  state  pen- 
itentiary for  not  less  than  one  year,  nor 
more  than  five  years,  in  their  discretion. 

"(3)  The  court  further  says  to  the  Jury 
that,  if  they  believe  from  the  evidence  beyond 
a  reasonable  doubt  that  in  this  county,  and 
before  the  finding  of  the  Indictment  herein, 
tbe  def»idant  Jake  Ellis  did  unlawfully,  will- 
fully, and  feloniously  conspire  and  confed- 
erate with  Will  McClure,  Henry  Taylor,  or 
other  persons  to  tbe  grand  Jury  unknown, 
or  with  any  one  or  more  of  them,  or  with 
some  other  person,  or  persons,  to  the  grand 
Jury  unknown,  for  the  purpose  of  alarming, 
intimidating,  or  disturbing  Mose  Thornton, 
and  in  pursuance  and  execution  of  said  con- 
spiracy or  confederation  the  codefendants. 
Will  McClure,  Henry  Taylor,  or  other  person, 
or  persons,  to  the  grand  Jury  unknown,  or 
any  one  or  more  of  said  defendants,  or  any 
one  or  more  of  said  unknown  parties  with 
whom  defendants  did  conspire  and  confed- 
erate (if  he  did  so  conspire  and  confederate 
with  any  one  or  more  of  them),  acting  in  pur- 
suance of  said  conspiracy  or  confederation, 
did  unlawfully,  willfully,  and  feloniously  go 
forth  for  the  purpose  of  intimidating,  alarm- 
ing, and  disturbing  said  Mose  Thornton,  and 
shall  further  believe  from  the  evidence  that 
-defendant  did  not  go  forth  with  his  code- 


If  they  believe  from  the  evidence  beyond  a 
reasonable  doubt  that  he  did  so  unlawfully, 
willfully,  and  feloniously  confederate  and  con- 
spire with  Will  McClure,  Henry  Taylor,  or 
either  of  them,  or  with  other  person,  or  per- 
sons, to  the  grand  Jury  unknown,  or  with  any 
one  or  more  of  them  for  the  purpose  of 
alarming.  Intimidating,  or  disturbing  Mose 
Thornton,  and  they  will  fix  his  punishment 
at  not  less  than  one  year,  nor  more  than  five 
years,  in  their  discretion. 

"(4)  The  court  further  says  to  the  Jury,  If 
they  believe  from  the  evidence  that  the  wit- 
nesses J.  L.  Whitlock,  Clarence  Dyzer,  W.  B. 
Stewart,  and  Will  Ingram  did  willfully,  un- 
lawfully, and  feloniously  conspire  or  confed- 
erate with  the  defendants,  Jake  Ellis,  WIU 
McClnre,  Henry  Taylor,  or  any  one  of  them, 
or  with  other  person,  or  persons,  to  the  grand 
Jury  unknown,  for  the  puriwse  of  intimi- 
dating, alarming,  or  disturbing  the  said  Mose 
Thornton,  then  they  or  such  one  or  ones  of 
them  as  did  so  unlawfully,  willfully,  and 
feloniously  conspire  or  confederate  for  said 
purpose  of  alarming,  intimidating,  or  dis- 
turbing the  said  Thornton,  is  an  accomplice, 
or  accomplices,  in  the  crime  charged  in  the 
Indictment,  and  the  Jury  cannot  convict  the 
defendant  upon  the  testimony  alone  of  such 
accomplice,  or  accomplices,  unless  same  be 
corroborated  by  other  evidence  In  this  case 
tending  to  connect  the  defendant  Jake  Ellis 
with  tbe  crime  charged  In  the  Indictment, 
and  such  corroboration  is  not  sufUcIent  If  it 
merely  shows  that  tbe  offense  was  committed, 
and  the  circumstances  thereof.  But  the  court 
further  says  to  the  Jury  that,  if  they  believe 
from  tbe  evidence  beyond  a  reasonable  doubt 
that  the  witnesses  J.  L.  Whitlock,  Clarence 
Dyzer,  W.  B.  Stewart,  and  Will  Ingram,  or 
any  of  them,  did  not  willfully  or  voluntarily 
conspire  or  confederate  with  tbe  defendants, 
Jake  Ellis,  Will  McClure,  or  Henry  Taylor, 
or  with  any  other  person  or  persons  to  the 
grand  Jury  unknown,  but  shall  further  be- 
lieve from  tbe  evidence  beyond  a  reasonable 
doubt  that  they,  or  any  of  them,  were  present 
at  tbe  time  and  place  of  such  unlawful,  will- 
ful, and  felonious  confederation  or  conspira- 
cy for  the  purpose  of  alarming.  Intimidating, 
or  disturbing  said  Thornton,  and  shall  fur- 
ther believe  from  the  evidence  beyond  a  rea- 
sonable doubt  that  said  witnesses,  or  any 
of  them,  did  not  willfully  and  voluntarily  go 
forth  for  the  purpose  of  alarming,  intimi- 
dating, or  disturbing  the  said  Thornton,  with 
said  defendants,  or  any  one  or  more  of  them, 
nor  with  said  unknown  person,  or  persons,  or 
any  one  or  more  of  them,  but  were  forced 
and  compelled  against  their  will  to  so  con- 
spire and  to  go  forth  for  the  purpose  named 
above,  then  they  or  such  of  them  as  were  so 
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forced  or  compelled  against  tbelr  will  to  con- 
spire or  confederate  with  the  parties  named 
above,  or  any  of  them,  would  not  be  ac- 
<»mpllce8,  and  their  testimony  should  be  re- 
ceived and  considered  as  the  testimony  of 
other  witnesses. 

"(6)  The  court  further  says  to  the  Jury 
that  the  law  presumes  the  defendant  to  be 
Innocent  until  he  is  proven  guilty  beyond  a 
reasonable  doubt;  and,  if  upon  the  whole 
case  the  Jury  entertain  a  reasonable  doubt 
or  a  reasonable  doubt  as  to  any  fact  neces- 
sary to  establish  his  guilt,  then  he  Is  entitled 
to  an  acquittal,  and  the  Jury  should  find  him 
not  guilty." 

As  an  exposition  of  the  law  of  the  case  we 
think  the  foregoing  instructions  are  above 
-criticism;  but,  on  another  trial,  we  suggest 
that  the  learned  trial  Judge  add  to  No.  5 
an  explanation  that  the  facts  which  would 
warrant  the  conviction  of  the  defendant  are 
those  so  aptly  stated  in  Instructions  2  and  3. 
Ordinarily  this  precaution  would  not  be  neces- 
sary; but,  as  this  prosecution  Is  under  a 
statute  not  often  enforced  In  this  state,  and 
as  the  offense  which  Is  charged  in  the  indict- 
ment Involves  the  establishment  of  a  multi- 
tude of  facts,  along  with  which  will  come  un- 
avoidably a  vast  deal  of  immaterial  matter, 
we  think,  as  a  matter  of  precaution,  lest  the 
Jury  should  be  confused,  that  the  suggestion 
-above  made  be  followed. 

In  the  direct  examination  of  the  witness 
Whltlock,  he  was  asked  whether  or  not  the 
person  who  came  to  see  him  at  the  time 
Ellis  said  he  would  have  a  person  there  told 
ilm  to  turn  oft  the  switch  that  night,  to 
which  the  witness  answered,  "Yes,  sir;  he 
told  me  to."  The  commonwealth  in  its  brief 
Insists  that  the  court  ruled  out  this  question 
and  answer,  but  we  do  not  so  understand  It. 
The  record  shows  that,  when  the  defendant 
objected  to  it  and  moved  to  exclude  It,  the 
commonwealth  offered  to  withdraw  the  ques- 
tion and  answer.  The  motion  to  exclude  the 
whole  of  the  witness'  testimony  was  properly 
overruled,  and  we  do  not  understand  that  the 
«ourt  excluded  the  question  and  answer  above 
stated.  It  was  clearly  competent,  and  we 
-see  no  reason  for  the  withdrawal  of  it  by  the 
commonwealth.  The  record,  however,  leaves 
us  in  some  doubt  as  to  whether  It  was  with- 
-drawn,  although  it  shows  that  the  common- 
wealth offered  to  withdraw  it.  The  court  did 
exclude  a  part  of  an  answer  by  this  witness 
as  to  what  some  one  he  called  "John"  told 
lilm.  As  John  was  not  one  of  the  defendants 
In  the  case,  and  there  Is  no  evidence  that  he 
■belonged  to  the  band  known  as  the  "Night 
Riders,"  or  any  explanation  as  to  who  he 
was,  or  what  connection  he  had  with  the  sub- 
ject-matter under  investigation,  the  court  was 
clearly  right  in  excluding  wliat  he  said. 

The  remaining  objections  of  the  common- 
wealth to  the  admission  and  rejection  of  tes> 
tlmony  fall  into  three  classes,  and,  without 
alluding  to  the  testimony  specifically,  we  can 
disi)08e  of  the  objections  by  discnssing  them 


In  a  general  way  in  fhe  classes  Into  which 
they  naturally  falL 

The  commonwealth  sought  to  show  by  sev- 
eral witnesses  that  other  members  of  the 
night  riders  told  them  that  the  defendant 
Jake  Ellis  was  a  night  rider.  All  of  tbese 
declarations  were  merely  hearsay,  and  were 
not  admissible  to  show  that  the  defendant 
belonged  to  the  baud  of  conspirators  men- 
tioned. The  rule  is  elementary  that,  where  a 
defendant  Is  charged  with  being  a  conspirator, 
evidence  must  be  first  shown  which,  in  the 
absence  of  contradictory  evidence,  would  es- 
tablish that  he  was  a  member  of  the  band. 
This  evidence  may  not  be  direct  or  positive 
in  its  nature,  and  it  may  be  made  up,  as  it 
usually  Is,  of  isolated  or  fragmentary  facts 
and  circumstances  which,  when  placed  to- 
gether, establish  the  guilty  connection.  When 
this  is  done,  the  defendant  Is  chargeable  with 
legal  responsibility  for  all  the  acts  and  decla- 
rations of  bis  co-conspirators  made  during 
the  existence  of  the  conspiracy  and  In  car- 
rying It  forward  to  its  unlawful  ends.  But 
this  Is  not  the  qnestion  here.  Here  it  was 
sought  to  be  shovra  that  the  defendant  be- 
longed to  the  band  of  conspirators,  by  hear- 
say declarations  of  the  conspirators  them- 
selves. This  evidence,  as  said  before.  Is 
clearly  incompetent,  and  the  trial  Judge  cor- 
rectly excluded  it. 

The  second  class  of  the  objections  made  by 
the  commonwealth  is  that  the  court  exscind- 
ed all  evidence  of  Illegal  and  wrongful  acts 
done  subsequent  to  the  outrage  perpetrated 
upon  Mose  Thornton.  It  will  be  observed 
that  the  indictment  charges  the  defendant 
with  being  guilty,  with  others,  of  a  conspira- 
cy to  intimidate  Mose  Thornton.  The  charge 
goes  no  further  than  thla  It  is  limited  to 
this  one  act.  Now  it  would  be  clearly  errone- 
ous to  permit  evidence  of  acts  done  by  a 
band  of  men  with  whom  the  defoidant  is 
not  even  charged  as  being  in  concert  or  col- 
lusion. 8o  far  as  the  charge  in  the  indict- 
ment is  concerned,  the  object  of  the  conspira- 
cy was  consummated  in  the  intimidation  of 
Mose  Thornton.  The  evidence  must  be  limit- 
ed to  establishing  the  charge  made  in  the 
indictment  It  can  take  no  wider  range  than 
the  indictment  warrants.  If  the  common- 
wealth chose  to  limit  the  range  of  the  charge 
against  the  defendant  to  the  conspiracy  to  in- 
timidate Mose  Thornton,  the  defendant  liad 
a  right  to  believe,  and  to  rely  upon  that  be- 
lief, that  he  would  be  required  to  meet  only 
this  charge,  and  to  rebut  evidence  of  the  com- 
monwealth against  blm  tending  to  establish 
this  charge.  After  the  consummation  of  the 
conspiracy  the  acts  and  declarations  of  the 
co-conspirators  do  not  bind  each  other.  It  is 
only  while  the  conspiracy  Is  in  progress  of 
consummation  that  each  conspirator  Is  bound 
by  the  acts  and  declarations  of  all  who  are 
In  concert  with  him  to  perpetrate  the  un- 
lawful act  Iberefore  the  trial  court  was 
clearly  right  in  excluding  all  testimony  or 
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acts  done  and  declarations  made  subsequent 
to  the  outrage  charged  In  the  Indictment. 

The  third  objection  of  the  commonwealth 
relates  to  certain  notes  found  on  the  defend- 
ant Ellis  while  In  Jail.  A.  8.  Brooks,  who 
held  the  position  of  city  marshal  of  Murray, 
was  Introduced  by  the  commonwealth,  and 
testified  that  he  went  to  the  Jail  with  Joe 
Bell,  -nrho  ostensibly  desired  to  give  Ellis, 
and  certain  other  prisoners  In  Jail  with  blm, 
some  tobacco;  that  while  standing  at  the 
window  putting  the  tobacco  through  the  bars, 
the  prisoners  "started  to  poke  some  notes 
through  the  bars.  Mr.  Bell  went  to  take 
them,  and  saw  me  looking  at  them,  and  he 
dropped  his  hand  by  his  side,  and  wouldn't 
take  them,  and  they  fell  on  the  floor."  Aft- 
erward L.  W.  Holland,  a  policeman,  testified 
that  he  searched  Jake  Ellis  while  In  Jail 
and  found  the  notes  in  his  pocket.  The  wit- 
ness had  the  notes  In  his  possession,  and  the 
commonwealth  offered  to  introduce  them  in 
testimony.  Upon  objection  the  court  ruled 
them  out.  They  were,  however,  filed  with  the 
stenographer  for  the  purpose  of  testing  their 
competency  in  this  court  They  are  as  fol- 
lows: 

No.  1:  "Go  to  Bud  Hall  and  tell  him  and 
Elbert  Hall  and  Bruce  Holland  to  say  that 
me  and  Bob  Duncan  was  at  my  home  Wednes- 
day night,  April  the  first  [Signed]  I>.  E. 
Thompson. 

"And  for  Bruce  to  say  the  same  and  say 
my  wife  was  sick  on  that  night." 

No.  2:  "Joe  you  go  to  old  Wllce  Beeds 
and  tell  him  to  swear  that  I  come  to  his 
house  the  night  of  the  26  of  March  to  rent 
some  land  I  was  gone  about  1  hour  and  a 
half  and  I  got  Fan  Ellis  to  stay  with  Ella 
&  the  children  while  I  went  down  hire  and 
I  told  them  that  was  going  down  hire  rent 
some  land  and  they  will  sware  that  and  I 
want  Reed  to  swear  that  I  was  thlre  on  that 
date  &  I  will  come  through  all  right.  You 
press  that  man  clost  on  that    [Not  signed.]" 

No.  3:  "Dr.  Blaylock  and  Clay  Garland 
and  I  want  you  for  witness.  Tou  know  that 
yon  was  at  my  house  on  that  date  to  see  my 
baby  on  the  23rd  of  March.  [Signed]  H. 
C  li." 

No.  4:  "Joe  you  iwst  father  and  sister  to 
swear  that  I  was  at  home  on  the  23  of  March. 
[Signed]  damas  m." 

We  think  these  notes  were  competent  evi- 
dence against  the  defendant  Bills.  They  tell 
their  own  story,  and  show  that  the  writers 
were  preparing  to  arrange  for  the  evidence 
of  alibis  when  their  trial  came  on.  We  do 
not  comment  apon  their  value  as  evidence; 
we  simply  say  that  they  were  competent  for 
whatever  they  are  worth  as  against  the  de- 
fendant upon  whose  person  they  were  found 
by  the  officers  of  the  law. 

It  is  unnecessary  for  us.  to  pass  upon  the 
action  of  the  trial  court  in  excluding  certain 


evidence  which  should  have  been  offered  In 
chief,  but  which  was  tendered  after  the  de- 
fendant's evidence  was  in.  Ut>on  another 
trial  the  commonwealth  can  introduce  this 
evidence  In  the  proper  order,  and  It  would 
serve  no  good  purpose  for  us  to  notice  the 
ruling  further.  The  same  can  be  said  as  to 
the  rulings  of  the  court  in  excluding  the  evi- 
dence of  certain  witnesses  who  had  remained 
in  the  court  room  in  violation  of  the  rule  of 
the  court  in  ordering  a  separation  of  the  wit- 
nesses. This  matter  is  largely  in  the  discre- 
tion of  the  trial  court,  and  parties  who  do 
not  desire  to  suffer  by  the  operation  of  the 
rule  should  exercise  some  diligence  in  seeing 
that  their  witnesses  obey  it  All  of  which 
is  certified,  as  by  law  required,  to  the  trial 
court 

NUNN,  J.  (dissenting).  The  only  point  of 
difference  between  myself  and  Associates 
grows  out  of  the  language  of  the  opinion  con- 
cerning the  letters  found  in  the  possession 
of  Ellis.  I  agree  that  it  was  proper  to  In- 
troduce the  letters,  but  am  of  the  opinion 
that  the  trial  Judge  should  at  the  time  have 
admonished  the  jury  that  they  were  not  to 
be  considered  as  evidence  against  him,  un- 
less the  Jnry  believed  that  the  commonw^ealth 
had  by  evidence  connected  him  In  some  way 
with  the  writing  or  composition  of  the  let- 
ters, and  had  reference  to  the  charge  laid  in 
the  Indictment 


BUTTON  V.  CITY  OF  LOUISVILLE  et  al. 
(Court  of  Appeals  of  Kentucky.    May  11,  1909.) 

1.  MumCIPAI.  OOBFOBATIONS  (J  flflS*)— OB- 
BTBUCTION  or  STBEETS— BlOHTS  01  ABUT- 
UNO     OWNEBS. 

An  abutting  owner  may  make  a  reasonable 
use  of  the  street  In  improving  his  property,  pro- 
vided the  obstruction  is  not  forbidden  by  the 
municipal  authorities,  and  such  authorities  can- 
not legalize  an  obstruction  which  is  unreason- 
able. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  i  1445;  Dea  Dig.  { 
UOO.*] 

2.  MUNIOIPAI.  COBPOBATIONS  (|  669*)  —  Ob- 
SIBUOTIOK  OF  STBEETS— BJ,0HTS  OP  Abut- 
TVSa  OwNEBS. 

The  court,  in  determining  whether  the  ob- 
struction of  a  street  by  an  abutting  owner  im- 
proving bis  property  is  unreasonable,  will  give 
weight  to  the  judgment  of  the  city  authorities 
and  to  the  universal  custom  in  the  erection  of 
buildings  in  cities. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  f  1445;  Dec.  Dig.  i 
669.»] 

8.  REUtASK   (J  29*)  —  Of  One  of  Sevebal 

Joint  Tobt-Feasobs— Effect. 

Where  one  having  a  cause  of  action  against 
three  defendants  received  from  one  of  them  as 
much  money  as  the  proof  authorized  him  to  re- 
cover in  any  view  of  the  case,  the  court  did  not 
err  in  instructing  the  jury  to  find  for  the  other 
defendants. 

[Bid.  Note.— For  other  cases,  see  Release,  Cent. 
Dig.  {  64;    Dec.  Dig.  §  29.*] 
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dismissal,  plaintiff  appeals.    Affirmed. 

Chas.  Carroll,  for  appellant  O'Neal  & 
O'Neal,  for  appellees. 

HOBSON,  J.  B.  N.  Button  bad  a  grocery 
store  on  the  north  side  of  Green  street, 
about  midway  between  Fourth  and  Fifth 
streets.  The  Jefferson  Realty  Company  own- 
ed a  lot  on  the  west  corner  of  Fourth  and 
Jefferson  streets  and  running  back  to  Green 
street  It  erected  on  this  lot  what  is  now 
known  as  the  Paul  Jones  Building,  after 
the  theater  which  had  stood  formerly  on  the 
lot  was  burned.  While  the  building  was 
going  up  the  sidewalk  on  Green  street  and 
a  part  of  the  street  itself  was  obstructed  so 
that  customers  could  not  get  into  Button's 
store  from  that  direction,  and  by  reason  of 
the  obstruction  of  the  gutter  from  building 
material  the  water  was  backed  up  in  front 
of  his  house.  He  brought  this  suit  against 
the  city  of  Louisville,  the  Jefferson  Realty 
Company,  and  the  contractor,  Herman 
Probst,  to  recover  damages.  The  defend- 
ants filed  an  answer  denying  the  allegations 
of  the  petition.  After  the  answers  were  fil- 
ed, and  before  the  case  came  on  for  trial, 
a  settlement  was  made  between  the  Jeffer- 
son Realty  Company  and  the  plaintiff,  by 
which  it  paid  him  $250  in  settlement  of  his 
claim  against  it  At  the  conclusion  of  the 
evidence  for  the  plaintiff  on  the  trial,  the 
circuit  court  instructed  the  jury  jwremptor- 
iiy  to  find  for  the  other  two  defendants ;  and 
this  having  been  done,  and  the  plaintiff's  pe- 
tition having  been  dismissed,  he  appeals. 

The  citizen  has  a  right  to  the  use  of  the 
street  or  the  right  to  complain  if  any  un- 
reasonable obstruction  is  placed  in  it,  but 
this  right  to  the  use  of  the  street  is  subject 
to  the  right  of  the  owner  of  property  to  a 
reasonable  use  of  the  street  in  improving  bis 
property.  How  far  the  property  owner  may 
obstruct  the  street  in  improving  his  property 
depends  upon  the  circumstances.  He  may 
not  make  au  obstruction  which  the  municipal 
authorities  forbid,  but  the  consent  of  the 
municipal  authorities  will  not  legalize  an 
obstruction  which  the  law  forbids;  that  Is, 
It  will  not  authorize  an  unreasonable  ob- 
struction of  the  street.  But  the  obstruction 
of  sidewalks  in  front  of  large  buildings 
which  are  in  process  of  erection  is  unavoid- 
able, and  considering  the  size  of  the  building 
and  all  the  circumstances,  the  obstruction 
of  the  sidewalk,  and  of  a  part  of  the  car- 
riageway, as  was  shown  here,  next  to  the 
sidewalk,  was  not  unreasonable.  When  tUe 
property  was  used  as  a  theater,  the  cellar 
had  been  extended  out  under  the  sidewalk. 


It  is  true  that  the  obstruction  continued  here 
for  about  a  year;  but  the  building  was  a 
large  one,  and  in  the  erection  of  such  build- 
ings an  obstruction  of  the  sidewalk  and  a 
part  of  the  carriageway  Is,  if  not  unavoid- 
able, so  common  that  it  cannot  well  be  said 
to  be  unreasonable.  The  property  owner 
who  fronts  upon  a  street  takes  bis  rights  in 
it  subject  to  such  obstructions  as  may  be 
reasonably  made,  and  it  is  hard  to  see  bow 
improvements  could  be  made  in  cities  if 
obstructions  of  the  street  to  the  extent  that 
they  were  authorized  by  the  city  hire  were 
held  unlawful.  In  matters  of  this  eott  some 
weight  must  be  given  the  Judgment  of  the 
municipal  authorities  and  to  the  universal 
custom  in  the  erection  of  buildings  in  cities. 
We  therefore  conclude  that  the  plaintiff 
showed  no  right  to  recover  against  either 
Probst  or  the  city  on  account  of  the  obstruc- 
tion of  the  street 

There  was  some  evidence  showing  that  the 
water  liad  been  dammed  up  in.  frout  of  his 
bouse  and  had  run  over  the  pavement  and 
Into  his  cellar ;  but  the  damages  shown  from 
this  did  not  amount  to  as  much  in  any  view 
of  the  proof  as  he  had  been  paid  by  the  Jef- 
ferson Realty  Company;  and,  as  he  had 
received  from  one  of  the  defendants  as  much 
as  the  proof  offered  by  him  authorized  him 
to  recover  in  any  view  of  the  case,  the  cir- 
cuit court  did  not  err  in  instructing  the  Jury 
peremptorily  for  the  other  defendants. 
Louisville  Mail  Company  v.  Barnes'  Adm'r, 
117  Ky.  875,  79  S.  W.  261,  64  L.  B.  A.  57i 
111  Am.  St  Rep.  273. 

Judgment  affirmed. 


COMMONWEALTH  t.  McNUTT, 
(Court  of  Appeals  of  Kentucky.    May  5.  1900.) 

1.  SBnucTioN  (§  36*)  —  CBiinNAi,  Respoksi- 

BiLiTY— Subsequent  Mabbiaoe. 

Under  Ky.  St.  1909,  {  1214  (Russells  St 
i  3790),  providiog  that  one  seducmg  a  fem.ile 
under  21  years  of  age  shall  be  guilty  of  a  felony, 
but  that  no  prosecution  shall  be  instituted 
wnere  accused  shall  have  married  the  female  un- 
less he  shall  without  such  cause  as  constitutes 
ground  for  divorce  desert  her  within  three  years 
after  the  marriage,  one  seducing  a  female  with- 
in the  statute,  and  who  subsequently  marries 
her,  majr  be  indicted  and  punished,  unless  he 
brings  himself  within  the  exceptions. 

[Ed.   Note. — For  other  cases,   see   Seduction, 
Cent.  Dig.  {  62;    Dec.  Dig.  $  3a*] 

2.  Inmctment  and   Infobiution   (i  111*)— 

SUFFICIENCT— LAItaUAOK    OF    STATUTB— EX- 

CEPTI0N8 

Under 'Cr.  Code  Prac.  $g  122,  130,  provid- 
ing that  the  indictment  simll  contain  a  suite- 
ment  of  the  acts  constituting  the  offense,  and 
that  the  words  used  in  the  statute  need  not  b« 


•For  other  caaes  see  same  topic  and  section  NUMBER  In  Dec.  &  Am.  Digs.  1907  to  date,  &  Reporter  Indexw 


■^ 


[Ed.  Note. — For  other  cases,  see  Indictment 
and  Information,  Cent  Die.  {  295 :    Dec.  Dig. 

8.  SEDUcnoN  (i  39*)— Subsequent  Mabbiagk 
— Abandonment — Pbima  Facie  Case. 

One  charged  with  seduction  under  Ky.  St. 
1909,  S  1214  (RusseU's  St.  S  3790),  providing 
that  no  prosecution  shall  be  instituted  where 
accused  shall  have  married  the  female  seduced 
unless  he  shall,  without  cause  constituting  a 
ground  for  divorce,  desert  her  within  a  specified 
time,  may  show  any  ground  he  had  for  aband- 
oning the  female  seduced  after  his  marriage  to 
her,  bat  the  prosecution  shows  a  prima  facie 
case  by  evidence  that  the  female  after  the  mar- 
riage behaved  toward  him  properly,  and  that  he 
abandoned  her  without  apparent  cause. 

[Ed.  Note.— For  other  cases,  see  Seduction, 
Dec.  Dig.  §  89.*] 

4.  Statutes  (§  138*)— Amendment— Identifi- 
cation OF  Act  Amended. 

A  section  of  the  Kentucky  Statutes  may  be 

amended  by  its  section  number. 

[Ed,    Note. — For    other    cases,    see    Statutes, 

Cent.  Dig.  {  206;    Dec.  Dig.  {  138.*] 

6.  Statutes    (i    138*)— Amendment— Consti- 
tutional Pbo VISIONS  —  Identification  of 

.AJUENDED     a  fyr 

Acts  1906,  p.  253,  c.  25,  entitled  "An  act 
to  amend  section  1214  of  the  Kentucky  Stat- 
utes," sets  out  the  words  which  are  added  to 
the  section,  and  then  sets  out  in  full  the  section 
as  amended.  A  discrepancy  occurs  between  the 
old  section  when  the  words  are  added  to  it  as 
set  out  in  the  act  and  the  section  as  amended 
as  set  out  in  the  act  Held  that,  since  the  act 
declares  that  the  section  shall  read  as  therein 
written,  the  amendment  is  valid  within  Const. 
§  51,  providing  that  no  law  shall  be  amended 
by  reference  to  its  title  only,  but  so  much  there- 
of as  is  amended  shall  be  re-enacted  and  pub- 
lished at  length. 

[Ed.  Note.— For  other  cases,  see  Statutes, 
Cent  Dig.  §  205;   Dec.  Dig.  i  138.*] 

Appeal  from  Circuit  Court,  Jefferson  Coun- 
ty, Criminal  Branch. 

"To  be  ofBclally  reported." 

Laurence  B.  McNutt  was  Indicted  for  se- 
duction, and  from  a  judgment  sustaining  a 
demurrer  to  the  indictment  the  Common- 
wealth appeals.    Reversed  and  remanded. 

James  Breathitt,  Atty.  Gen.,  and  Tom 
B.  McGregor,  Asst  Atty.  Gen.,  for  the  Com- 
monwealth. Chatterson  &  Blitz,  for  appel- 
lee. 

HOBSON,  J.  Section  1214,  Ky.  St.  (Rus- 
sell's St  §  3700),  Is  in  these  words:  "Who- 
ever, shall,  under  promise  of  marriage,  se- 
duce and  have  carnal  knowledge  of  any 
female  under  twenty-one  years  of  age,  shall 
be  guilty  of  a  felony  and,  upon  conviction 
thereof,  shall  be  confined  In  the  penitentiary 
not  less  than  one  year  nor  more  than  five 
years.  No  prosecution  shall  be  instituted 
where  the  person  charged  shall  have  mar- 
ried the  girl  seduced,  or  offer  and  he  willing 
to  marry  her,  unless  he  shall  willfully  and 


suspended  If  the  party  accused  marry  the 
girl  seduced  before  final  Judgment;  but  the 
prosecution  shall  be  renewed  and  proceed 
as  though  no  marriage  had  taken  place  if 
the  accused  shall  willfully  and  without  such 
cause  as  constitutes  a  statutory  ground  of 
divorce  to  the  husband  abandon  or  desert 
his  wife  within  three  years  after  the  mar- 
riage. All  prosecutions  under  this  section 
shall  be  Instituted  within  four  years  after 
the  commission  of  the  offense."  Laurence 
E.  McNutt  was  Indicted  under  this  statute 
for  seducing  Mattie  Lee  Kesler.  It  was 
charged  In  the  Indictment  that  he  prom- 
ised to  marry  her,  and  under  this  promise 
of  marriage  seduced  her  In  the  year  1907; 
that  In  August,  1908,  he  married  her,  and 
in  the  same  month  without  cause  as  defined 
In  the  act  abandoned  and  deserted  her.  The 
circnit  court  sustained  a  demurrer  to  the 
indictment  on  the  ground  that  he  had  mar- 
ried the  girl  before  the  Indictment  was 
found.     The  commonwealth  appeals. 

Previous  to  the  act  of  1906  (Acts  1906,  p. 
253,  c.  25)  the  provision  of  the  statute  on 
this  subject  was  as  follows:  "No  prosecu- 
tion shall  be  Instituted  where  the  person 
charged  shall  have  married  the  girl  seduced." 
Under  this  provision  It  was  held  by  the 
court  that  If  the  defendant  offered  In  good 
faith  and  was  willing  to  marry  the  girl, 
and  she  refused  to  marry  him,  there  could 
be  no  prosecution,  and  so  by  the  act  of  1906 
these  words  were  added,  "or  offer  and  be 
willing  to  marry  her."  But  another  mischief 
had  come  up.  Men  In  this  character  of  cas- 
es would  marry  the  gh'Is  seduced  as  a  mat- 
ter of  form  and  immediately  abandon  them, 
thus  defeating  the  obvious  Intent  of  the 
Legislature;  and  so  by  the  act  of  1906  these 
words  were  added,  "unless  he  shall  willful- 
ly and  without  such  cause  as  constitutes  a 
statute  ground  of  divorce  to  the  husband, 
abandon  or  desert  her  within  three  years 
after  the  date  of  the  marriage."  The  pur- 
pose of  the  Legislature  was  manifestly  to 
provide  that  a  mere  form  of  marriage  should 
not  defeat  the  prosecution,  and  It  Is  entire- 
ly Immaterial  whether  the  marriage  takes 
place  before  the  indictment  is  found  or  after- 
wards. The  statute  provides.  In  substance, 
that  no  prosecution  shall  be  instituted  where 
the  defendant  has  married  the  girl,  unless 
within  three  years  after  the  date  of  the 
marriage  he  abandons  her  without  cause  for 
divorce.  If  the  defendant  has  committed 
the  offense,  and  he  does  not  bring  himself 
within  the  exception,  he  may  be  Indicted  and 
punished,  as  a  prosecution  will  lie  in  every 
case   covered  by  the  statute,  which  is  not 
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guage  of  the  statute,  and  It  has  been  held  In 
a  number  of  cases  of  this  sort  that  such 
mdicttnenta  are  sufficient  The  defendant 
may  show  any  ground  that  he  had  for  aban- 
doning or  deserting  his  wife.  But  the  prose- 
cution will  make  out  a  prima  facie  case  when 
It  shows  that  his  wife  behaved  toward  him 
properly  after  the  marriage,  and  that  be 
abandoned  her  without  apparent  cause.  To 
set  out  in  the  Indictment  all  the  statutory 
grounds  of  divorce  to  the  husband  and  nega- 
tive their  existence  would  lead  to  too  great 
prolixity.  This  would  enlighten  the  defendant 
in  no  respect  as  to  the  nature  of  the  accusa- 
tion against  him,  and  would  be  of  no  help  to 
him  in  making  his  defense.  If  any  of  these 
grounds  exist,  this  Is  a  matter  presamably 
within  his  knowledge,  and  so  the  general 
negative  allegation  following  the  language 
of  the  statute  is  sufficient  Higgins  v.  Com- 
monwealth, 94  Ky.  54,  21  S.  W.  231.  The 
indictment  contains  "a  statement  of  the  acts 
constituting  the  offense,  in. ordinary  and  con- 
cise language,  and  in  such  a  manner  as  to 
enable  a  person  of  common  understanding  to 
know  what  is  Intended;  and  with  such  de- 
gree of  certainty  as  to  enable  the  court  to 
pronounce  judgment  on  conviction,  accord- 
ing to  the  right  of  the  case,"  as  required  by 
section  122  of  the  Criminal  Code  of  Practice. 
Section  136  also  provides:  "The  words  used 
in  a  statute  to  define  an  offense  need  not  be 
strictly  pursued  In  an  indictment,  but  othef 
words  conveying  the.  same  meaning  may  be 
used."  T4ie  act  of  1906  (see  Acts  1906,  p. 
253)  is  not  tmconstltutlonal.  It  has  been 
held  in  a  number  of  cases  that  a  statute  may 
be  amended  by  its  title,  and  that  a  section 
of  the  Kentucky  Statutes  may  be  so  amend- 
ed. City  of  Paducah,  Ex  parte,  125  Ky.  610, 
101  S.  W.  898,  and  cases  cited.  It  is  true 
that  in  the  first  part  of  the  act  words  are 
set  out  as  added  to  the  statute  which  are 
changed  In  the  latter  part  of  the  statute, 
where  the  statute  as  amended  Is  set  out  in 
full.  The  reason  of  this  evidently  was  that 
the  words,  "without  just  cause,"  were  too  in- 
definite, and  the  act  was  amended  so  as  to 
substitute  for  them  "without  such  cause 
as  constitutes  a  statute  ground  for  divorce." 
The  amended  words  were  substituted  in  the 
latter  part  of  the  act  wh^e  the  statute  as 
amended  Is  set  out  In  full,  but  by  oversight 
'  the  act  as  it  was  originally  written  is  left 
unchanged  in  the  opening  clause  where  the 
words  to  be  added  are  set  out  When  the 
whole  act  is  read,  it  is  manifest  what  the 
Legislature  meant  Section  51  of  the  Con- 
stitution provides:  "So  law  shall  be  revised, 
amended,  or  the  provisions  thereof  extended 


in  full  in  the  act  The  preceding  part  of  tbe 
act  was  merely  intended  to  show  how  tbe 
result  was  reached.  The  fact  that  there  Is 
a  discrepancy  between  tbe  old  section  when 
the  words  were  added  to  it  which  are  pro- 
posed in  the  first  part  of  tbe  act  and  tbe  sec- 
tion as  amended  which  is  set  out  In  tbe 
latter  part  of  the  act  is  Immaterial.  Tbe 
act  declares  that  the  section  shall  be  read 
as  therein  written,  and  this  Is  tbe  law. 

Judgment  reversed,  and  cause  remanded 
for  further  proceedings  consistent  herewitb. 

CliOS*  ADM'R  et  al.  ▼.  CLOS. 
(Conrt  of  Appeals  of  Kentucky.    May  5,  1900.) 

Wills  (8  601*)— Constbdcttok— Estate  Be- 
queathed—Feb— Lihitation  OvEK— Valid- 
ity. 

Testator  declared  that  all  his  property,  real 
and  personal,  should  be  transferred  to  his  wife 
to  do  with  as  she  chose,  and,  "stiould  she  die 
before  she  has  arranged  matters,  then  tbe  above 
mentioned  is  transferred  to  tbe  cbildren."  Heid, 
that  the  wife  took  a  fee,  and  not  a  life  estate. 
80  that  the  clause  quoted  construed  as  a  limi- 
tation over  in  case  the  wife  died  without  having 
consnmed  or  disposed  of  the  property  was  void, 
as  an  attempt  to  impose  a  limitation  on  a  fee. 
[Ed.  Note.— For  other  cases,  see  Wills,  Cent. 
Dig.  §{  1340-1350;    Dec.  Dig.  {  601.*] 

Appeal  from  Circuit  Court,  Campbell 
County. 

"Not  to  be  officially  reported." 

Action  by  Jacob  Clos'  administrator  and 
others  against  Grace  Clos  to  construe  the 
will.  Judgment  for  defendant,  and  plaintiffs 
appeal.    Affirmed. 

Jas.  C.  Wright,  for  appellants.  Horace  W. 
Root  and  B.  F.  Grazlai^  for  appellee. 

O'REAR,  3.  The  will  of  Jacob  Clos  is  as 
follows: 

"Highland  Campbell  county  Kentucky. 
January  26,  1899. 

"Be  it  known  that  I,  Jacob  Clos,  hereby 
declare  that  all  my  personal  and  real  prop- 
erty which  I  possess,  in  case  I  should  die, 
shall  be  transferred  to  my  wife  L«ulse  Clos 
(nee  Krummel)  so  that  she  without  giving 
bond  and  without  the  intervention  of  any 
court  may  do  with  the  bequeathed  property 
realty,  monies  or  valuables  as  she  may 
choose  or  deem  fit 

"Should  she  die,  before  she  has  arranged 
matters,  then  the  above  mentioned  is  trans- 
ferred to  the  children. 

"I  further  make  known  and  public  that 
those  children  who  have  borrowed  from  me 
for  which  I  bold  their  notes,  shall  be  charge- 
able in  the  division  as  stated  by  said  notes, 
so  that  the  children  who  have  not  borrowed 
shall  be  equal  with  the  others. 
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"In  case  any  of  my  children  shoTlld  have 
died,  leaTlng  children  his  or  their  share  shall 
go  to  his  or  their  ^lldren. 

"Being  of  sound  mind  and  memory  I  de- 
clare this  to  be  my  last  will  and  testament 

"Jacob  Clos." 

The  question  presented  for  decision  is 
whether  the  widow  of  the  testator  took  a 
tee  simple  in  the  estate  devised,  or  whether 
It  was  a  life  estate,  with  the  power  of  ap- 
pointment, falling  which  the  children  and 
descendants  of  the  testator  took  In  remain- 
der. We  think  the  widow  took  a  fee-simple 
title.  The  unconditional  power  of  disposi- 
tion annexed  to  the  deyise  to  her  creates 
the  highest  estate  known  to  the  law.  Just 
what  the  testator  bad  In  mind  by  the  ex- 
pression "should  she  die  before  she  has 
arranged  matters"  cannot  be  known.  What 
matters  he  had  reference  to,  or  what  ar- 
rangement he  contemplated,  cannot  be  gath- 
ered with  any  certainty  from  the  writing.  A 
number  of  conjectures  arise,  but  wliicb  of 
them  would  be  correct  we  have  no  way  of 
determining.  If  he  contemplated  that  his 
widow  should  die  without  having  consumed 
or  disposed  of  the  property,  then  the  attempt 
to  dispose  of  it  by  the  will  Is  not  allow- 
ed; for  a  limitation  cannot  be  imposed  up- 
on a  fee-simple  title.  Had  he  created  a 
life  estate  in  his  widow,  with  power  of  ap- 
pointment, it  would  have  been  competent 
for  the  testator  to  haVe  anticipated  the  fail- 
ure of  the  life  tenant  to  exercise  the  power, 
and  to  have  provided  against  that  contin- 
gency. But  we  cannot  say  that  such  was 
his  purpose;  for  he  did  not  create  a  life  es- 
tate In  the  widow.  While  It  is  the  law  of 
wiUs  that  the  testator's  Intention,  as  gather- 
ed from  the  whole  instrument,  construed  in 
the  light  of  his  surroundings.  Is  to  prevail, 
it  is  subject  to  the  condition  that  the  Inten- 
tion shall  be  consistent  with  the  law  of  the 
land.  It  is  not  within  the  power  of  a  testa- 
tor who  gives  one  the  fee-simple  title  to 
then  impose  a  limitation  upon  that  fee.  If 
such  was  the  intention  of  the  testator  (and 
that  is  the  utmost  we  can  construe  It  to 
have  been),  it  was  ineffectual  as  being  In 
contravention  of  the  law.  Becker  v.  Roth 
(decided  January  29,  1909,  Ky.)  115  S.  W. 
761. 

Such  was  the  Judgment  of  the  circuit 
court,  and  it  la  afBrmed. 


ROT  ▼.  ALLEN'S  ADM'B.     ' 
(Court  of  Appeals  of  Kentucky.    May  6,  1909.) 
1.  IRFAKTS  (i  80*)— Appointmbnt  of  Guakd- 

lAH    AD    LrrEM— PSKBEQUISITES. 

Under  Civ.  Code  Prac.  {  38,  providing  that 
no  appointment  of  a  guardian  ad  litem  shall  be 
made  until  the  defendant  has  been  summoned  or 
some  person  summoned  for  him  as  allowed  by 
section  52,  the  appointment  of  a  guardian  ad 
litem  for  an  infant  defendant  who  is  not  sum- 


moned, and  for  whom  no  person  Is  summoned, 
is  .void. 

[Ed.  Note.— For  other  cases,  see  Infants,  Cent 
Dig.  i  214;    Dec.  Dig.  i  80.*] 

2.  Infants  (|  80*)— Appointmewt  of  Quabd- 
lAN    AD    Litem- Effect   of   Invalid   Ap- 

POIRTUKNT. 

A  judgment  ordering  the  sale  of  lands  of  a 
decedent's  estate  to  pay  a  debt,  rendered  in  a 
suit  in  which  decedent's  children  were  repre- 
sented by  a  guardian  at  litem  whose  appoint- 
ment is  void  because  of  failure  to  summon  the 
infants,  or  some  one  for  them,  is  invalid. 

[Ed.  Note. — For  other  cases,  see  Infants,  Cent. 
Dig.  §  214;    Dec.  Dig.  i  80.*] 

8.  ExECtrroBS  and  Aduinistratobs  (§  349*)— 
Sale  of  Decedent's  Propebtt— Invalid- 
ITT  OF  Pboceedinob— Pabties  Ehtitixd  to 
Abbebt. 

Where  a  judgment  ordering  the  sale  of 
lands  of  a  decedent's  estate  to  pay  a  mortgage 
debt  is  void  because  of  failure  to  summon  the 
infant  defendants,  the  invalidity  of  the  judg- 
ment can  be  asserted  by  the  mortgagee,  who 
was  also  a  defendant,  where  the  sale  under  the 
judgment  destroyed  his  lien  and  realized  less 
than  the  debt,  mtereat,  and  costs,  and  where 
it  was  not  shown  that  the  failure  to  serve 
the  infant  defendants  was  due  to  any  fault  of 
his, 

[Ed.  Note. — ^For  other  cases,  see  Executors 
and  Administrators,  Cent  Dig.  f  1446;  Dec. 
Dig.  {  349.*] 

4.  £:xECUTOBS  and  Administbatobs  (S  848*)— 
Sale  of  Decedent's  Pbopebtt— Invaud- 
iTT  OF  Pboceedinos— Mode  of  Raising  Ob- 
jections. 

The  proper  course  for  a  mortgagee  to  pur- 
sue on  sale  of  property  to  pay  the  mortgage 
debt  under  a  void  judgment  in  proceedings  in 
which  the  mortgagee  was  a  party  defendant, 
which  sale  brought  less  than  the  mortgage  debt, 
interest,  and  costs,  and  destroyed  the  mortgage 
lien,  is  to  move  to  set  aside  the  invalid  judg- 
ment <in(l>  on  the  overruling  of  the  motion,  to 
appeal  therefrom. 

[Ed.  Note.— For  other  cases,  see  Executors 
and  Administrators,  Cent  Dig.  I  1448;  Dec. 
Dig.  §  348.*] 

Appeal  from  Circuit  Court  Pulaski  County. 

"Not  to  be  officially  reported." 

Action  by  A.  E.  Allen's  administrator  for 
the  settlement  of  the  estate  of  decedent 
From  a  judgment  overruling  a  motion  to  set 
aside  an  order  authorizing  the  sale  of  dece- 
dent's realty  to  pay  a  mortgage  debt  the 
mortgagee  appeals.    Reversed  and  remanded. 

James  Denton,  for  appellant  Sharp,  Beth- 
urum  &  Cooper,  for  appellee. 

CLAY,  C.  A.  E.  Allen,  husband  of  Leia  V. 
Allen,  died.  Intestate,  in  Pulaski  county,  Ky. 
At  the  time  of  his  death  he  owned  a  small 
tract  of  land  which  he  had  previously  mort- 
gaged to  appellant  W.  M.  Roy.  Upon  the 
death  of  A.  E.  Allen,  J.  H.  Allen,  his  brother, 
qualified  as  his  administrator,  and  thereafter 
Instituted  this  action  for  a  settlement  of  the 
estate  of  the  deceased.  Appellant  W.  IC 
Roy,  was  made  a  party  defendant  as  were 
also  the  widow  and  Infant  children  of  the  de- 
ceased. The  Infant  children  were  all  under 
14  years  of  age.  Summons  was  properly  is- 
sued for  defendants  Lela  V.  Allen  and  W.  M. 
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Roy,  but  no  snmmons  was  Issued  for  the  in- 
fant defendants.  Both  the  adult  defendants 
answered  before  judgment  was  entered,  and 
R.  L.  Brown,  a  practicing  attorney  of  the 
Pulaski  circuit  court,  was  appointed  guardian 
ad  litem  to  defend  for  the  Infant  defendants. 
After  his  appointment  he  filed  bis  report, 
stating  that  be  bad  examined  the  record  in 
the  case,  and  investigated  the  facts,  and  was 
unable  to  malse  a  defense  for  the  Infant  de- 
fendants. He  further  stated  that  In  his  opin- 
ion the  sale  of  the  real  estate,  or  a  sufficiency 
thereof  to  pay  Roy's  mortgage  debt,  would 
t>e  of  benefit  to  the  Infants.  After  this  re- 
port Judgment  was  entered  directing  a  sale 
of  the  property  and  requiring  the  commission- 
er to  report  said  sale  at  the  next  term  of 
TOurt  The  commissioner  advertised  the  sale 
for  the  16tb  day  of  March,  and  on  March 
19th,  which  was  during  the  same  term,  be 
filed  his  report  of  sale.  On  the  same  day  the 
following  order  was  entered:  "It  appearing 
that  the  commissioner  of  this  court  has  made 
his  report  of  land  sold  herein,  and  the  same 
having  laid  over  for  exceptions,  and  none 
having  been  filed.  It  Is  ordered  by  the  court 
that  said  report  be  now  ratified  and  confirm- 
ed." The  land  was  purchased  by  Lela  V.  Al- 
len, the  widow  of  decedent,  for  the  price  of 
$700.  Appellant's  debt,  at  the  time  of  the 
sale,  was  about  $770.  Before  the  next  term 
of  court,  notice  was  served  on  the  purchaser 
and  the  plaintiff  that  appellant,  Roy,  would, 
on  the  third  day  of  the  next  term,  move  the 
court  to  set  aside  the  order  confirming  the 
commissioner's  report,  and  also  to  treat  as 
Told  all  other  orders  and  judgments  of  the 
court  entered  In  the  action.  This  motion  was 
made  at  the  time,  but  the  court  did  not  final- 
ly dispose  of  the  same  un^l  the  October  term, 
1908,  when  the  motion  was  overruled.  From 
that  judgment  this  appeal  is  prosecuted. 

It  Is  Insisted  by  appellant  that  the  judg- 
ment ordering  the  sale  of  the  property  In 
question  is  void.  The  reason  assigned  is  this : 
No  summons  whatever  was  ever  Issued 
against  the  Infant  defendants,  nor  was  sec- 
tion 52  of  the  Civil  Code  of  Practice  compiled 
with;  that  being  the  case,  the  court  had  no 
power  to  appoint  a  guardian  ad  litem,  as  sec- 
tion 38  of  the  Code  provides  that  no  appoint- 
ment of  a  guardian  ad  litem  shall  be  made 
until  the  defendant  Is  summoned,  or  until  a 
person  is  summoned  for  him,  as  la  authoriz- 
ed by  section  52.  Undoubtedly  appellant's 
contention  is  correct  The  Infant  defendants 
had  no  statutory  guardian.  Therefore  it  was 
necessary  to  have  a  guardian  ad  litem  ap- 
pointed. No  guardian  ad  litem  could  be  ap- 
pointed until  service  was  had,  in  accordance 
with  section  52.  Not  only  was  service  not 
had,  as  therein  provided,  but  no  summons 
was  issued  at  all  against  the  infant  defend- 
ants. They  were  not  therefore  parties  to  the 
suit.  Our  conclusion,  then,  is  that  the  judg- 
ment of  sale  is  absolutely  void. 


The  next  question  is :  Can  appellant,  Roy, 
complain  of  the  void  judgment?  It  appears 
that  the  sale  brought  less  than  appellant's 
debt,  interest,  and  cost.  As  the  Infant  de- 
fendants were  not  before  the  court,  it  is  man- 
ifest that  the  only  Interest  in  the  tract  of 
land  actually  sold  was  the  interest  l>elonging 
to  the  widow  of  the  decedent.  Appellant's 
lien,  by  the  judgment  of  the  court,  is  extin- 
guished and  destroyed.  He  cannot  subject 
the  interest  of  the  Infant  defendants  in  an- 
other action.  Being  a  party  to  the  action, 
and  being  interested  in  having  the  whole  ti- 
tle to  the  property  involved  sold,  we  are  of 
opinion  that  he  has  a  right  to  complain  of  a 
judgment  that  is  void  as  to  the  principal  own- 
ers of  a  tract  of  land  embraced  in  his  mort- 
gage and  which  is  sought  to  be  sold  in  the  ac- 
tion. Furthermore,  the  record  does  not  dis- 
close the  fact  that  the  failure  to  serve  pro- 
cess on  the  Infant  defendants  was  due  to  any 
fault  on  his  part 

The  next  question  Is :  Did  appellant  pursue 
the  proper  course?  We  are  of  opinion  that 
he  did.  The  judgment  being  void,  it  was 
proper,  under  section  763  of  the  Civil  Code 
of  Practice,  to  move  to  set  it  aside  before  tak- 
ing an  appeal  to  this  court. 

Judgment  reversed,  and  cause  remanded 
for  proceedings  consistent  with  this  oplnlMi. 


LOUISVILLE  &  N.   R.   CO.   t.   MOTTLEY 
et  ax. 

(Court  of  Appeals  of  Kentucky.    May  4,  1909.) 

1.  Statutes  (§  263*)  —  Oonstbuction  —  Pbo- 
8PECTIVE  Construction. 

Statutes  will  not  be  given  a  retrospective 
constniction,  unless  tlie  language  precludes  a 
reasonable  doubt  that  the  Legislatare  intended 
a  prospective  construction. 

[EkL    Note. — ^For   other    cases,    see    Statntes, 
Cent  Dig.  |  844;   Dec  Dig.  i  263.*] 

2.  Cabbi^bs  (J  23*)  —  Rkgui-ations  —  Con- 

BTBUCTION— KETBOSPEOTIVE   OPERATION. 

Act  Cong.  Jane  29,  1906,  c.  3591,  !  1,  34 
Stat  584  (U.  S.  Comp.  St.  Supp.  1907,  p.  892). 
prohibits  any  common  carrier  from  directly  or 
indirectly  giving  any  interstate  free  transporta- 
tion for  passengers.  Section  2  prohibits  car- 
riers from  charging  any  different  compensation 
for  carrying  passengers  between  points  named 
in  its  tariff,  as  filed,  than  the  fare  specified 
therein,  or  from  refunding  any  part  of  the  fares, 
or  from  extending  to  any  person  any  privileges 
except  as  specified  in  sucn  tariff.  Held,  that 
the  statute  applied  to  the  contract  under  which 
any  pass,  etc.,  was  issued,  and  not  simply  to 
its  issuance,  and  was  not  retrospective,  so  that 
it  would  not  apply  to  a  contract  made  in  1871, 
by  which  a  carrier  agreed  to  issue  an  annual 
pass  to  one  injured,  in  settlement  of  hia  claim 
for  damages,  though  annual  passes  were  issued 
under  the  contract  after  the  statute  was  enacted. 
[Eid.  Note.— For  other  cases,  see  Carriers,  Dec 
Dig.  {  23.*] 

3.  C0N8TITUTI0NAI,  Law  (|  48*)— Obuoatioic 
OP  Contracts  —  Iupaibubht  —  Power  of 

Co  N  O  BESS— PeESUMPTIO  NS . 

The  federal  Constitution  does  not  inhibit 
Congress  from  impairing  the  obligation  of  con- 
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tracts,  but  the  same  moral  obligation  not  to 
enact  such  nnjuBt  laws  rests  upon  it  as  upon 
the  states,  and  it  will  be  presumed  that  Con- 
grpss  did  not  intend  to  impair  contract  obliga- 
tions, unless  a  clear  intent  to  do  so  appears. 

[Ed.  Note.— For  other  cases,  see  Constitution- 
al Law,  Cent.  Dig.  i  46;    Dec.  Dig.  S  48.*] 

4.  CaBBIERS    (8    35*)— STATUTOBT    REOtrLATION 

— Fbdbbal  Anti-Pasb  Law— "Fbi»  Pass- 
es." 

Annual  posses,  issued  pursuant  to  a  con- 
tract by  whiui  a  carrier  agreed  to  Issue  an  an- 
nual pass  for  life  to  one  injured  by  it  in  set- 
tlement of  his  claim  for  damages,  are  not  "free 
passes"  within  Act  Cong.  June  28,  1906,  c. 
fo91,  {  li34  Stat.  584  (U.  S.  Comp.  St.  Supp. 
1907,  p.  892),  prohibiting  any  common  carrier 
from  directly  or  indirectly  giving  any  interstate 
free  pass  or  ticket  for  passengers  except  to 
eiiu>Ioyte,  nor  did  the  contract  violate  section 
2,  prohibiting  carriers  from  charging  any  dif- 
ferent compensation  between  points  named  in  its 
tariff  than  the  fare  specified  therein,  or  from 
extending  to  any  person  any  privileges  except  as 
specified  in  its  tariff;  it  not  appearing  that  the 
contract  discriminated  in  favor  of  the  person 
injnred. 

[Ed.  Note.^B'or  other  cases,  see  Carriers, 
Cent  Dig.  §  94;   Dec.  Dig.  f  85.* 

For  other  definitions,  see  Words  and  Phrases, 
VOL  8,  p.  2967.] 

5.  Cabbiebs  <i  263^^*)— Cabb;uob  or  Passkn- 
OEBs— Passes— Leo  autt. 

A  contract  made  in  1871,  by  which  an  in- 
terstate common  carrier  agreed  to  issue  annual 
passes  for  life  to  one  injured,  in  settlement  of 
his  claim  for  damages,  was  legal  and  valid  when 
made. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  i  1019;  Dec.  Dig.  {  253%.*] 

Appeal  from  Circnit  Court,  Warren 
County. 

"To  be  officially  reported." 

Action  by  Erasmus  L.  Mottley  and  wife 
against  the  Louisville  &  Nashville  Railroad 
Company  to  compel  specific  performance  of 
a  contract  of  carriage.  From  a  Judgment 
for  plaintiffs,  defendant  appeals.    Affirmed. 

See.  also,  150  Fed.  406;  211  U.  S.  149,  29 
Sup.  Ct  42,  53  L.  Ed.  — » 

Henry  L.  Stone  and  Sims,  Du  Bose  & 
Rodes,  for  appellant  Clarence  U.  McElroy, 
Wright  &  McElroy,  and  Q.  Duncan  MUliken, 
for  appellees. 

BARKER,  X  In  1871  the  appellees,  JSeaa- 
mns  L.  Mottley  and  Annie  B.  Mottley,  his 
wife,  were  seriously  injured  In  an  accident 
occurring  to  one  of  appellant's  passenger 
trains  while  they  were  being  transported  as 
passengers  from  their  home,  in  Bowling 
Oreen,  to  Louisville,  Ky.  In  full  settlement 
of  all  claims  for  damages  on  the  part  of  the 
appellees,  the  appellant  agreed,  in  writing,  to 
furnish  them  free  transportation  over  its  line 
for  the  remainder  of  their  lives.  The  con- 
tract is  as  follows;  "Louisville,  Ky.,  Oct.  2, 
1871.  The  LonisTille  &  MashvUle  Railroad 
Company,  in  consideration  that  B.  L.  Mott- 
ley and  wife,  Annie  E.  Mottley,  have  this 
day  released  said  company  from  all  damages 
or  claims  for  damages  for  Injuries  received 


by  them  on  the  7th  of  September,  1871,  in 
consequence  of  a  collision  of  trains  on  the 
road  of  said  company  at  Randolph's  Statloi^, 
Jefferson  county,  Ky.,  hereby  agrees  to  is- 
sue free  passes  on  said  railroad  and  iH'anch- 
es,  now  existing  or  to  exist,  to  said  B.  L. 
Mottley  and  wife,  Annie  B.  Mottley,  for  the 
remainder  of  the  present  year  and  thereaft- 
er to  renew  said  passes  annually  during  the 
lives  of  said  Mottley  and  wife,  or  either  of 
them.  Tbos.  J.  Martin,  Vice  President  Louis- 
ville &  Nashyllie  Railroad  Company.  Wil- 
lis Raney,  Secretary.  [Seal.]"  This,  contract 
was  faithfully  carried  out  by  the  appellant 
untU  after  the  enactment  by  the  Congress 
of  the  United  States,  on  June  29,  1006,  of 
"An  act  to  amend  an  act,  entitled  an  act 
to  regulate  commerce,  approved  February  4, 
1887"  (Act  June  29,  1906,  C.  3591,  34  Stat. 
684  [U.  S.  Comp.  St.  Supp.  1007,  p.  802]), 
When,  becoming  apprehensive  lest  the  furth- 
er issuance  of  passes  to  appellees  under 
the  contract  was  within  the  prohibition  of 
the  act  of  Congress,  It  declined  to  carry  out 
its  agreement  any  further,  whereupon  the 
appellees  first  instituted  an  action  for  the 
specific  enforcement  of  the  contract  in  the 
Circuit  Court  of  the  United  States  for  the 
Western  District  of  Kentucky,  where  a  Judg- 
ment was  rendered  as  prayed  for  in  the  pe- 
tition. Mottley  V.  L.  &  N.  R.  R.  Co.  (C.  C.) 
150  Fed.  406.  But  upon  appeal  to  the  Su- 
preme Court  of  the  United  States  this  Judg- 
ment was  reversed  upon  the  ground  of  want 
of  Jurisdiction  in  the  federal  court  to  en- 
tertain the  cause  of  action.  See  L.  &  N.  R. 
R.  Co.  ▼.  Mottley,  211  U.  S.  149,  29  Sup.  Ct 
42,  53  L.  Ed.  — .  Whereupon  the  appel- 
lees instituted  this  action  in  the  Warren 
circuit  court,  with  the  result  that  a  Judgment 
was  rendered  requiring  the  appellant  to  per- 
form the  contract  To  review  this  Judg- 
ment this  appeal  has  been  prosecuted. 

The  lyouisvilie  &  Nashville  Railroad  Com- 
pany is  a  common  carrier  engaged  In  the  busi- 
ness of  interstate  and  Intrastate  commerce, 
and  the  specific  performance  of  the  contract 
In  question  involves  both  Interstate  and  in- 
trastate commerce.  Therefore  one  of  the 
questions  arising  upon  this  record  is  wheth- 
er or  not  the  contract  is  specifically  enforce- 
able under  the  provisions  of  the  act  of 
Congress  before  referred  to,  and  which  1b  ful- 
ly pleaded  and  relied  upon  by  the  appel- 
lant as  a  bar  to  appellees'  cause  of  action. 
So  much  of  the  federal  statute  pleaded  by 
the  appellant  as  is  deemed  necessary  to  be 
herein  set  forth  is  as  follows: 

"Section  1.  •  •  •  No  common  carrier 
subject  to  the  provisions  of  this  act  shall, 
after  January  1,  1907,  directly  or  Indirectly, 
Issue  or  give  any  interstate  free  ticket  free 
pass,  or  free  transportation  for  passengers, 
except  to  its  employee. 

"Sec.  2.    •    •    •    No  carrier,  unless  other- 
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wise  proTided  by  tUs  act,  shall  engage  or 
participate  In  the  transportation  of  passen- 
gers, or  property,  as  defined  in  this  act, 
unless  the  rates,  fares  and  charges  upon 
which  the  same  are  transported  by  said  car- 
rier have  been  filed  and  published  in  ac- 
cordance with  the  provisions  of  the  act; 
nor  shall  any  carrier  charge,  or  demand,  or 
collect,  or  receive  a  greater  or  less  or  dif- 
ferent compensation  for  such  transportation 
of  passengers  or  property,  or  for  any  service 
in  connection  therewith,  between  the  points 
named  in  such  tariffs,  than  the  rates,  fares 
and  charges  which  are  specified  in  the  tarift 
filed  and  In  effect  at  the  time;  nor  shall  any 
carrier  refund  or  remit  in  any  manner,  or 
by  any  device,  any  portion  of  the  fares,  rates 
and  charges  so  specified,  nor  extend  to  any 
shipper  or  person  any  privileges  or  facilities 
in  the  transportation  of  passengers  or  prop- 
erty, except  such  as  are  specified  In  such 
tariffs.    •    •    •" 

.  The  violation  of  these  sections  of  the  stat- 
ute Is  punishable  by  heavy  fine. 

No  question  of  the  good  faith  of  the  par- 
ties In  making  the  contract  is  raised,  and  the 
length  of  time  it  has  existed  prior  to  the  en- 
actment of  the  federal  statute -precludes  the 
possibility  of  any  intent  to  evade  Its  provi- 
sions. The  first  question,  then,  arising  upon 
the  record  Is  whether  or  not  the  Congress,  in 
the  enactment  of  the  statute.  Intended  to  ab- 
rogate existing  contracts  such  as  the  one  in 
question — in  other  words,  whether  the  stat- 
ute was  Intended  to  be  retroactive  In  its  ef- 
fect on  pre-existing  contracts,  or  whether  It 
was  Intended  to  be  prosi>ectlve  in  its  effect — 
and,  second,  whether  or  not  the  contract  in 
question  is  within  the  purview  of  the  fed- 
eral statute  at  all. 

The  rule  Is  well  settled  that  statutes  will 
always  be  construed  to  be  prospective,  and 
not  retrospective  in  their  effect,  unless  the 
language  so  plainly  expresses  a  retrospective 
intent  as  to  preclude  a  reasonable  doubt  that 
the  Legislature  meant  It  to  be  prospective. 
Cooley,  in  his  work  on  Constitutional  Limita- 
tions, in  speaking  of  this  rule  of  construction 
(page  529),  says:  "Nevertheless,  legislation 
of  this  character  Is  exceedingly  liable  to 
abuse ;  and  it  is  a  sound  rule  of  construction 
that  a  statute  should  have  a  prospective  op- 
eration only,  unless  Its  terms  show  clearly  a 
legidative  Intention  that  it  should  operate 
retrospectively."  And  Endllch,  In  his  work 
on  the  Interpretation  of  Statutes  (section 
271),  uses  this  language:  "Upon  the  presump- 
tion that  the  Legislature  does  not  intend 
what  is  unjust  rests  the  leaning  against  giv- 
ing certain  statutes  a  retrospective  operation. 
•  •  •  They  are  construed  as  operating 
only  on  cases  or  facts  which  come  into  exist- 
ence after  the  statutes  were  passed,  unless 
a  retrospective  effect  be  clearly  intended." 
There  is  nothing  in  the  language  of  the  en- 
actment by  Congress,  under  discussion,  which 
purports  to  give  a  retrospective  effect  to  Its 
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operation;  on  the  contrary,  the  intent  tbat 
the  statute  should  have  a  prospective  effect 
only  appears  from  a  most  cursory  reading  of 
the  language  used,  unless  it  is  applied  to  the 
actual  Issuance  of  the  passes  and  not  to  the 
contract  under  which  they  are  issued.  We 
do  not  think  it  admissible  to  so  construe  the 
language  of  the  statute  as  to  hold  that  it 
applies  simply  to  the  issuance  of  a  pass  or 
ticket  for  transportation,  rather  than  the 
contract  under  which  the  pass  is  issued.  It 
is  true  that.  In  the  execution  of  the  contract 
made  in  1871,  it  has  been  the  custom  of  the 
railroad  company  to  issue  passes  to  the  ap- 
pellees annually,  and  therefore,  if  we  fix  our 
attention  exclusively  upon  this  annual  is- 
suance of  tickets  for  transportation,  it  might 
seem  that  these  fall  within  the  letter  of  the 
statute  because  they  are  actually  issued  since 
the  enactment;  but  this  narrow  view  of  the 
matter  is  inadmissible.  The  passes  or  tickets 
actually  Issued  are  in  execution  of  the  con- 
tract made  In  1871,  and,  unless  this  contract 
is  invalidated  by  the  statute.  Its  languuge 
cannot  be  applied  to  the  mere  Issuance  of  the 
tickets.  If  the  contract  remains  legally  in 
force,  the  means  by  which  it  is  executed  can- 
not be  Invalid  or  illegal. 

Passing  now  to  the  second  question,  we  are 
of  opinion  that  the  contract  between  the  ai>- 
pellant  and  the  appellees  does  not  fall  at  all 
within  the  meaning  of  the  language  used  in 
the  statute.  The  statute  Inhibits  the  issu- 
ance by  common  carriers  doing  interstate 
commerce  of  free  tickets  or  passes  for  trans- 
portation, except  to  employes.  The  tickets  or 
passes  issued  to  the  appellees  In  execution  of 
the  contract  cannot  in  any  real  sense  be 
called  free.  They  are  paid  for  In  money.  Just 
as  certainly  as  if  the  actual  cash  was  hand- 
ed oyer  to  the  agent  of  the  railroad  by  the 
appellees  in  payment  for  a  trip  ticket.  The- 
appellees  had  received  serious  bodily  injuries 
caused  by  the  negligence  of  the  railroad,  and 
the  latter  was  liable  to  them  for  damages, 
which,  unless  the  matter  was  settled  amica- 
bly, would  have  to  be  liquidated  by  the  ver- 
dict of  a  Jury  and  the  Judgment  of  a  court. 
It  was  entirely  competent  for  the  parties 
thus  standing  towards  each  other  to  settle 
this  unliquidated  claim  or  demand  for  money 
and  agree  upon  Its  value.  They  did  so,  and 
It  was  stipulated  that  the  amount  of  damages 
suffered  by  appellees  was  equal  In  value  to 
such  transportation  as  they  should  after- 
wards choose  to  make  over  Its  line  during 
their  natural  lives.  At  the  time  this  agree- 
ment was  made,  it  was  entirely  legal  and 
valid,  and,  as  said  before,  it  was  made  in 
absolute  good  faith  by  the  parties.  Now,  sup- 
pose, instead  of  carrying  out  the  contract  in 
the  manner  adopted,  the  railroad  had  agreed 
that  It  was  liable  to  appellees  for  the  sum  of 
$]0,0(X>,  and  had  paid  ov»  to  them  that  sum, 
and  then  appellees  had  chosen,  as  they  might 
have  done,  to  hand  back  the  amount  received, 
and  thus  purchased  from  the  railroad  with. 
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actual  cash  transportation  for  life — would 
tickets  Issued  under  this  agreement  be  called 
"free  tickets,"  or  "free  passes"?  We  think 
not,  and  yet  it  would  be  difficult  to  find  a  dif- 
ference In  principle  between  the  contract  ac- 
tually made  and  that  supposed.  It  does  not 
require  more  than  a  slight  Investigation  to 
reach  the  conclusion  that  the  contract  made 
by  the  parties  was  very  much  to  the  advan- 
tage of  the  railroad  as  against  the  payment 
by  it  of  such  sum  as  the  Ju^  might  assess  In 
actual  cash  If  the  matter  had  progressed  to 
a  Judgment  for  damages. 

It  may  be  admitted,  for  the  purposes  of 
tbia  case,  that  Congress  could  have  framed 
the  statute  so  as  to  abrogate  the  contract 
under  discussion.  There  is  no  constitution- 
al Inhibition  upon  Congress  passing  laws  to 
Impair  the  obligation  of  contracts  as  there  Is 
against  the  states  passing  such  laws;  but 
the  same  moral  obligation  against  such 
anjust  laws  rests  upon  the  general  govern- 
ment as  upon  the  state  government,  and 
we  must  presume  that  the  general  govern- 
ment never  Intends  to  Impair  the  obligation 
of  existing  contracts,  unless  an  imperative 
necessity  exists  for  so  doing,  and  a  clear  in- 
tent to  do  so  is  expressed.  It  would  be  a 
great  hardship  upon  appellees  to  Invalidate 
the  contract  between  them  and  appellant. 
The  time  has  long  since  passed  under  the  op- 
eration of  the  statute  of  limitations,  when 
they  could  institute  or  maintain  an  action 
against  the  railroad  for  the  Injuries  receiv- 
ed by  them  in  1871,  so  that  if  the  contract  Is 
invalidated  now,  they  would  lose  absolutely 
what  remaining  value  it  has.  This  property 
right  will  be  taken  from  them  without  any 
consideration,  and  we  would  be  Justified  in 
reaching  the  conclusion  that  Congress  In- 
tended to  invalidate  the  contract  and  thus 
take  from  appellees  their  property  rights 
'Without  remuneration  only  because  the  lan- 
guage used  precludes  any  other  construction. 

In  the  case  of  United  States  v.  Kirby,  74 
C.  S.  486,  487,  19  L.  Ed.  278,  the  Supreme 
Court  said:  "All  laws  should  receive  a  sen- 
sible construction.  General  terms  should  be 
80  limited  in  their  application  as  not  to  lead 
to  injustice,  oppression,  or  an  absurd  con- 
sequence. It  will  also  therefore  be  presum- 
ed that  the  L^islature  intended  exceptions 
to  its  language,  which  would  avoid  results 
of  that  character.  The  reason  of  the  law  in 
Buch  cases  should  prevail  over  the  letter." 
In  the  case  of  Carlisle  v.  United  States,  16 
Wall.  1S8,  21  L.  Bd.  426,  the  rule  is  thus  stat- 
ed: "Ail  general  terms  in  the  statutes  should 
be  limited  in  their  application,  so  as  not  to 
lead  to  injustice,  oppression,  or  nnconstitu- 
tional  operation,  if  that  be  possible.  It  will 
be  presumed  that  the  exceptions  were  in- 
tended which  would  avoid  results  of  that 
character."  And  in  Market  Co.  v.  Hoffman, 
101  U.  S.  116,  2B  Ia  Bd.  782,  it  was  said:  "In 
Brewer's  Lessee  v.  Blougher,  14  Pet  178, 
10  L.  Bd.  108,  it  was  said  to  be  the  undoubted 
duty  of  the  court  to  ascertain  the  meaning 


of  the  Legislature,  from  the  words  usod  in 
the  statute  and  the  subject-matter  to  which 
It  related,  and  to  restrain  its  operation  with- 
in narrower  limits  than  its  words  import, 
if  the  court  is  satisfied  that  the  literal  mean- 
ing of  the  language  would  extend  to  cases 
which  the  Legislature  never  designed  to'  in- 
clude In  It"  See,  also.  Chew  Heoug  v.  Unit- 
ed States,  112  U.  S.  665,  5  Sup.  Ct  255,  2S 
li.  Ed.  770;  Holy  Trinity  Church  v.  United 
States,  143  U.  S.  457,  12  Sup.  Ct  511,  36  L. 
Ed.  226;  Bate  Refrigerator  Co.  t.  Sulzberger, 
157  U.  S.  87,  16  Sup.  Ct  508,  39  L.  Ed.  601. 
As  we  have  said  before,  the  very  case  we 
have  here  was  decided  In  the  Circuit  Oomrt 
of  the  United  States  for  the  Western  Dis- 
trict of  Kentucky  in  favor  of  the  appellees. 
Mottley  ▼.  L.  &  N.  B.  R.  Co.,  supra.  It  Is 
true,  the  Judgment  was  reversed  by  the  Su- 
preme Court  of  the  United  States  because 
of  want  of  Jurisdiction  in  the  federal  court 
to  entertain  the  cause  of  action  set  up  by 
appellees;  but  we  think  the  painstaking  and 
thorough  opinion  rendered  by  the  learned 
federal  Judge  upon  the  merits  of  the  case 
is  very  instructive,  and  we  rely  upon  it  with 
confidence.  Nor  are  we  unmindful  of  the 
opinions  In  Southern  Wire  Co.  v.  St  Louis 
Bridge  &  Tunnel  R.  Co.,  38  Mo.  App.  191, 
and  Fitzgerald  v.  Grand  Trunk  R.  Co.,  63 
Vt  169,  22  AU.  76,  77,  13  L.  R.  A.  70,  which 
hold  that  existing  traffic  contracts  discrim- 
inating as  to  rates  between  shippers  were 
repealed  by  the  Interstate  commerce  act  of 
1887  (Act  Feb.  4,  1887,  c.  104,  24  Stat  379  [U. 
8.  Comp.  St  1901,  p.  3164]).  The  opinions 
in  these  cases  rest  in  part  at  least,  upon 
the  fact  that  the  discriminating  contracts 
by  common  carriers  between  their  patronr 
were  illegal  at  the  common  law,  and  could 
not  be  upheld  in  any  event;  but,  without 
examining  this  phase  of  the  case  too  minute- 
ly, it  is  sufilclent  to  say  that  In  our  opinion, 
tliey  can  be  distinguished  from  that  at  bar. 
Those  contracts  were  wholly  executory,  and 
fell  within  the  precise  reason  for  the  enact- 
ment of  the  act  of  Congress  prohibiting  dis- 
crimination in  interstate  commerce.  In  the 
case  at  bar  the  appellees'  part  of  the  con- 
tract was  entirely  executed.  They  had  paid 
over  to  the  railroad  company  the  whole 
consideration  moving  from  them  for  the 
contract  To  annul  this  contract  now  would 
be  to  confiscate  the  consideration  paid  by 
them.  Nor  was  that  contract  in  any  wise 
Illegal  or  questionable  at  the  time  It  was 
made.  On  the  contrary,  as  we  understand 
it,  it  was  entirely  legal  and  valid.  There  is 
nothing  in  this  record  to  show  that  the  con- 
tract in  any  wise  discriminates  in  favor 
of  appellees.  On  the  contrary,  we  think  it 
highly  probable  that  they  pay  for  their  rail- 
road transportation  under  its  terms  a  Tery 
much  larger  sum  in  money  than  the  ordi- 
nary passengers  do.  In  other  words,  Judg- 
ing from  ordinary  experience  in  such  cases, 
where  neither  th^  liability  nor  the  extent  of 
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w)ilch  they  actually  recelre  under  the  con- 
tract. Of  course,  this  is  somewhat  problem- 
atical; but,  as  the  railroad  thought  It  was 
to  its  Interest  to  make  the  contract,  we  can- 
not beliere  that  our  supposition  Is  OTer- 
stralned. 

For  these  reasons  we  are  of  opinion  that 
the  contract  under  discussion  does  not  fall 
within  the  terms  of  the  federal  statute,  and 
that  the  Judgment  of  the  trial  court  should 
be  affirmed,  and  It  Is  so  ordered. 


DBTHERAGE  t.  HAWN. 

HAWN  ▼.  LUXSFORD  et  aL 

<Coart  of  Appeals  of  Kentucky.    May  6,  1909.) 

1.  Sales  (S  366»)— Action  fob  Pbicb— Plead- 
ing— Construction. 

Where  a  petition  In  an  action  for  the  price 
of  an  engine  alleged  that  under  the  original 
contract  of  sale  t>etween  the  seller  and  the  buyer 
the  engine  was  to  he  paid  for  in  lumber,  but 
that  after  sawing  the  lamber  that  the  seller  was 
■to  receive  the  buyer  and  his  partners  appro- 
priated it  to  their  own  use  and  then  promised 
-to  pay  the  price  in  money,  plaintiff  was  entitled 
only  to  a  money  judgment,  as  he  abandoned  bis 
right  to  recover  the  lumber  and  rested  his  case 
upon  the  ground  that  the  first  contract  under 
which  he  was  to  receive  lumber  was  merged  in 
the  contract  under  which  he  was  to  be  paid  in 
-money. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent. 
Dig.  (  1078;  Dec.  Dig.  f  306.*] 

"2.  Sales  (J  848*)— AonoN  job  Pbicb— Rioht 

TO  COnNTSBCLAIU. 

Where  an  original  contract  for  sale  of  an  en- 
-gine,  which  provided  that  it  should  be  paid  for  in 
lamber,  was  modified,  and  it  was  agreed  that  it 
should  be  paid  for  in  money,  and  that  out  of 
the  money  due  the  seller  the  buyer  and  his  part- 
ners would  satisfy  a  mortgage  on  the  engine, 
paying  the  seller  the  balance,  in  an  action  for 
the  price  of  the  engine  the  buyer  and  his  part- 
ners coald  not  counterclaim  for  damages  from 
the  seller's  failure  to  take  the  lumber  or  from 
-decay  of  the  lumber  caused  by  delay  In  remov- 
ing It. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent. 
Dig.  !  973 ;    Dec.  Dig.  S  348.*] 

.8.  Sales  (S  848*)— Action  fob  Pbice— Coun- 

TEBCLAIM. 

Where  a  buyer,  when  purchasing  an  en- 
..gine,  knew  of  a  defect  therein,  and  that  the  en- 
gine was  mortgaged,  and  he  and  bis  partners 
promised  to  satisfy  the  mortgage,  they  could  not 
counterclaim,  in  an  action  for  the  purchase 
price,  because  of  the  defect  or  mortgage,  and 
where,  instead  of  paying  the  mortgage  liefore 
sale  of  the  engine  thereunder  and  obtaining 
credit  on  the  purchase  price  for  the  sum  so  paid 
as  permitted  by  the  contract  of  sale,  they  al- 
lowed the  engine  to  be  sold,  the  seller  purchas- 
ing it,  they  could  counterclaim  only  the  amount 
-it  sold  for. 

[Ed.  Note. — For  other  case.s,  see  Sales,  Cent. 
Dig.  i  973;    Dec.  Dig.  §  348.*] 

A.  Sales  (§  220*)— Action  fob  Pbice — Liabil- 
rry  of  Buteb's  Assignees. 

Where  a  buyer  of  an  engine  sold  interests 
therein   to  other  persons,   who  assumed  as  his 


Appeal  from  Circuit  Court,  Knox  County. 

"Not  to  be  officially  reported." 

Action  by  M.  W.  Hawn  against  W.  H. 
Detherage  and  others.  There  was  a  Judg- 
ment for  plaintiff  against  the  mentioned  de- 
fendant, and  a  Judgment  of  dismissal  as  to 
the  other  defendants,  and  plaintiff  and  the 
mentioned  defendant  appeal,  respectlTely. 
from  the  Judgments  against  them.  Jadg- 
ment  for  plaintiff  affirmed.  Judgment  of 
dismissal  reversed,  with  directions. 

Jas.  M.  Gilbert  and  James  D.  Black,  for 
plaintiff.    J.  M.  Roblson,  tor  defendants. 

CARROLL,  J.  These  two  appeals,  involy- 
ing  the  same  question  of  law  and  fact,  are 
heard  together.  To  present  clearly  the  Is- 
sues, we  will  take  from  the  pleadings  tbe 
substantial  points  of  difference  between  tbe 
parties. 

In  April,  1905,  Hawn  sold  to  Detherage  a 
sawmill  engine  for  $77S,  which  sum  be  al- 
leged Detherage  agreed  to  pay  In  lumber  at 
the  price  of  $9  per  1,000  feet  for  buckeye 
and  $9.50  per  1,000  feet  for  other  kinds,  the 
lumber  to  be  manufactured  at  the  mill  out 
of  logs  then  at  the  mill  or  near  by ;  and,  if 
the  lumber  so  manufactured  amounted  to 
more  than  the  price  of  the  engine,  Hawn 
was  to  have  the  surplus  at  tbe  price  men- 
tioned. He  averred  that  soon  after  Dether- 
age purchased  the  engine,  he  sold  a  one- 
third  interest  therein  to  Lunsford,  another 
one-third  interest  to  Lawson,  retaining  a 
third  himself,  and  that  all  of  them  agreed  to 
carry  out  the  contract  made  by  Detherage, 
but  that  In  violation  of  the  contract  they 
manufactured  the  logs  Into  lumber  and  re- 
fused to  let  him  have  any  of  It,  but  sold  tbe 
same,  promising  to  pay  him  In  money  tbe 
price  of  the  engine  in  place  of  the  lumber. 
He  asked  Judgment  against  all  three  of  them 
for  the  amount  of  his  debt  and  Interest 
Detherage  filed  a  separate  answer  and  coun- 
terclaim. In  which  he  admitted  the  purchase 
of  the  engine  and  the  agreement  upon  his 
part  to  pay  for  the  same  In  lumber  at  the 
price  stated  by  Hawn,  but  denied  that  he  or 
Lunsford  or  Lawson  ever  agreed  with  Hawn 
to  pay  him  money  In  lieu  of  lumber,  and  set 
up  that  tbe  lumber  necessary  to  pay  for  the 
engine  was  sawed  and  tendered  to  Hawn, 
but  he  refused  to  accept  the  same  and  per- 
mitted It  to  remain  In  the  lumber  yards  un- 
til it  was  damaged  to  the  e.xtent  of  $400,  for 
which  amount  he  sought  Judgment  on  his 
counterclaim  against  Hawn.  He  furtlier  set 
up  that  one  Mason  had  a  mortgage  on  the 
engine  at  the  time  it  was  sold  to  him  by 
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Ilawn,  of  which  mortgage  Hen  he  had  no 
notice,  and  furthermore  that  there  was  a 
defect  In  the  engine  that  greatly  Impaired 
Its  working  capacity,  and  upon  this  account 
tie  also  asked  damages  upon  his  counter- 
claim. Ltmsford  and  Lawson  also  filed  an- 
swers In  which  they  admitted  having  bought 
from  Detberage  an  Interest  In  the  engine, 
but  averred  that,  when  they  discovered  there 
was  a  mortgage  on  It,  they  rescinded  the 
contract.  They  further  denied  any  agree- 
ment to  pay  the  purchase  price  or  any  part 
of  It  In  money.  The  Masons  came  Into  the 
case  by  appropriate  pleadings  and  set  up 
their  mortgage  Hen,  and  asked  for  personal 
Judgment  against  Hawn,  and  that  their  lien 
upon  the  engine  be  enforced  and  the  prop- 
erty sold  for  the  purpose  of  satisfying  the 
same.  Other  pleadings  completed  the  issues, 
which  are,  In  substance,  as  before  stated, 
and  In  March,  1907,  an  order  was  entered 
directing  a  sale  of  the  engine  to  satisfy  the 
lien  of  Mason,  which  amounted  to  some  |0(X>. 
In  May,  1907,  the  engine  was  sold  under  this 
order,  and  purchased  by  Hawn  for  $305.  A 
large  amount  of  evidence  was  taken  In  sup- 
port of  the  respective  contentions  of  the  par- 
ties, and,  the  case  coming  on  for  hearing,  a 
Judgment  was  rendered  In  favor  of  Hawn 
against  Detberage  for  the  amount  of  the 
purchase  price  of  the  engine  with  Interest, 
credited  by  $305,  May  25,  1907,  but  his  peti- 
tion as  to  Lunsford  and  Lawson  was  dis- 
missed. 

It  is  the  contention  of  Detberage  upon  this 
appeal  that  the  Judgment  should  be  reversed 
because:  (1)  Under  the  contract  the  pur- 
chase price  of  the  engine  was  to  be  paid  In 
lumber  and  in  no  other  way,  and  hence  It 
was  erroneous  to  render  a  judgment  for 
money;  (2)  that  Hawn  violated  his  contract 
in  refusing  to  accept  the  lumber,  which  was 
tendered  to  him  in  payment  of  the  engine; 
(3)  because  of  a  want  of  consideration  grow- 
ing out  of  the  fact  that  the  engine  at  the 
time  of  the  sale  was  Incumbered  by  a  lien 
and  afterwards  sold  to  satisfy  It;  (4)  be- 
cause the  court  erred  In  refusing  to  award 
blm  damages  upon  bis  counterclaim  growing 
out  of  the  failure  of  Hawn  to  take  the  lum- 
ber when  tendered,  and  his  misrepresenta- 
tions as  to  the  condition  of  the  engine. 

Hawn  in  his  petition  does  state  that  under 
the  original  contract  between  himself  and 
Detberage  be  was  to  be  paid  In  lumber  for 
the  engine,  but  he  also  states  that,  after 
sawing  the  lumber  that  he  should  have  re- 
ceived, Detberage  and  his  partners  appro- 
priated the  lumber  to  their  own  use  and  then 
promised  to  pay  him  In  money  the  price  of  the 
engine.  A  direct  Issue  was  made  upon  this 
point  by  the  pleadings,  and  in  our  opinion 
Hawn  ander  the  pleadings  was  only  entitled 
to  a  money  Judgment,  as  be  abandoned  his 
right  to  recover  the  lumber  and  rested  hla 
«ase  upon  the  ground  that  the  first  contract 
under  which  be  was  to  receive  lumber  was 


merged  In  the  contract  under  which  he  was 
to  be  paid  In  money. 

And  this  brings  us  to  the  second  point, 
which  Involves  a  question  of  fact,  namely, 
whether  or  not  the  contract  was  modified  as 
claimed  by  Hawn.  If  the  contract  under 
which  Hawn  was  to  receive  lumber  In  pay- 
ment of  the  mill  was  never  modified,  and  if 
the  purchaser  tendered  to  Hawn  the  lumber 
agreed  upon  In  payment  of  the  mill,  it  would 
follow  as  a  matter  of  course  that  Hawn  was 
not  entitled  to  a  money  Judgment,  or  Indeed 
to  any  relief.  The  evidence  upon  this  issue 
Is  very  conflicting,  but  there  Is  sufficient  to 
Justify  us  In  sustaining  Hawn's  theory  of 
the  transaction.  Tliree  facts  stand  out 
prominently  In  this  record.  One  Is  that 
Detberage  bought  the  mill  from  Hawn  for 
$775;  the  other  Is  that  neither  he,  Lunsford, 
nor  Lawson  ever  paid  him  a  cent;  and  yet 
another  is  that  Hawn  did  not  receive  any 
lumber. 

In  reference  to  the  third  point.  It  Is  con- 
ceded that,  at  the  time  the  engine  was  sold, 
it  was  Incumbered  by  a  mortgage  executed 
by  Hawn  to  Mason;  but  the  evidence  tends 
to  show  that  Hawn  notified  Detberage  of 
this  fact  when  he  sold  him  the  engine,  and 
it  is  clearly  established  that  the  mortgage 
debt  did  not  amount  to  as  much  as  Dether- 
age  agreed  to  pay  for  the  engine.  So  that, 
even  if  It  should  be  conceded  that  Detberage 
did  not  know  of  the  mortgage  Hen  when  be 
purchased  the  engine,  yet  his  rights  were 
not  prejudiced  by  the  existence  of  the  mort- 
gage, because  he  knew  of  It  long  before  any 
action  was  taken  by  the  mortgagee  and  could 
at  any  time  have  satisfied  the  mortgage  debt 
out  of  the  amount  due  Hawn  for  the  prop- 
erty. 

In  reference  to  the  charge  that  Hawn  prac- 
ticed a  fraud  upon  Detberage  when  he  sold 
him  the  engine  by  concealing  from  him  the 
fact  that  there  was  a  defect  In  the  engine 
and  the  further  fact  that  it  was  Incumbered 
by  a  mortgage,  the  weight  of  the  evidence 
tends  to  show  that  Detberage  when  be  bought 
the  engine  knew  that  Mason  had  a  mortgage 
on  It,  and  the  amount  of  It,  and  also  that 
there  was  a  defect  In  It. 

Ck>ncerning  the  claim  asserted  by  Detber- 
age for  damages  growing  chiefly  out  of  the 
fact  that  Hawn  refused  to  take  the  lumber, 
and  It  was  thereby  permitted  to  decay  at  the 
mill,  we  may  repeat  that  In  our  opinion  the 
evidence  conduces  to  show  that  the  trade  by 
which  Hawn  was  to  take  the  lumber  In  pay- 
ment of  the  engine  was  so  modified  as  that 
he  should  be  paid  In  money,  and  hence  it 
follows  as  a  matter  of  course  that  Detherage 
cannot  assert  any  claim  for  damages  against 
Hawn  on  account  of  his  failure  to  take  the 
lumber.  It  Is  further  shown  by  the  evidence, 
and  without  contradiction,  that  Detherage, 
Lunsford,  and  Lawson,  or  one  of  them,  sold 
nearly  all  of  the  lumber. 

To  sum  up  our  conclusion  on  the  appeal 
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of  Detberage  t.  Hawn,  we  are  of  the  opin- 
ion, from  a  careful  reading  of  the  record: 
(1)  That,  when  Detherage  sold  an  interest  In 
the  engine  to  Lunsford  and  Lawson,  the 
original  contract  was  modified,  and  It  was 
agreed  that  Hawn  should  be  paid  in  money, 
and  that  out  of  the  money  due  Hawn  these 
parties  would  satisfy  the  mortgage  lien  and 
pay  to  Hawn  the  balance  due  on  the  engine, 
and  hence  they  have  no  cause  of  action 
against  Hawn  on  account  of  bis  failure  to 
take  the  lumber  or  because  it  was  damaged 
by  delay  In  removing  it  from  the  mill.  (2) 
That  Detherage  and  his  partners  are  not  en- 
titled to  any  reduction  in  the  purchase  price 
because  of  the  defect  in  the  engine  or  grow- 
ing out  of  the  fact  that  there  was  a  lien  on 
it  at  the  time  of  the  purchase.  The  weight 
of  the  evidence  Is  to  the  effect  that,  when 
Detherage  purchased  the  mill,  he  knew  of 
the  defect  in  the  engine,  and  also  that  there 
was  a  mortgage,  and  both  he  and  his  part- 
ners promised  to  satisfy  the  mortgage  debt, 
and  by  paying  it  at  any  time  before  the  sale 
of  the  engine  under  the  order  of  court  they 
could  have  prevented  the  sale,  retained  the 
engine,  and  have  credit  on  the  amount  due 
Hawn.  by  the  sum  paid  to  extinguish  the 
mortgage;  but  they  did  not  see  proper  to 
pursue  this  course,  and.  If  they  were  depriv- 
ed of  the  engine,  It  was  their  own  fault,  and 
ao  the  only  relief  they  are  entitled  to  on 
this  score  is  to  have  credit  by  the  amount 
the  engine  sold  for  at  the  decretal  sale,  and 
this  the  lower  court  allowed  In  rendering 
Judgment  against  Detherage.  (3)  We  are 
further  of  the  opinion  that  the  weight  of 
the  evidence  favors  the  view  that,  when 
Lunsford  and  Lawson  purchased  an  Interest 
In  the  engine,  they  assumed  In  connection 
with,  and  as  partners  of,  Detherage  to  pay 
Hawn  for  the  engine  In  money,  and  there- 
fore they  are  jointly  and  severally  liable 
with  Detherage  for  the  amount  due  on  the 
engine. 

Wherefore  the  Judgment  on  the  appeal  of 
Detherage  v.  Hawn  is  affirmed;  and  the 
Judgment  on  the  appeal  of  Hawn  v.  Luns- 
ford and  Lawson  Is  reversed,  with  directions 
to  enter  a  Judgment  In  favor  of  Hawn 
against  Lunsford  and  Lawson  for  $775,  with 
Interest  from  April  8, 1906,  subject  to  a  cred- 
it ot  $305^  May  25,  1907. 


TRAVIS  V.  TAYLOR. 

(Court  of  Appeals  of  Kentucky.    May  6,  1909.) 

1.  Deeds  (|  70*)  —  VixiDixr  —  Fraudulent 
Repbesentations. 

Fraudulent  representations  of  a  third  per- 
son will  not  permit  the  purchaser  to  rescind 
the  deed  and  cancel  a  note,  and  to  recover  the 
purchase  money  paid,  In  the  absence  of  a  show- 
ing that  tbey  were  authorized,  or  that  the  ven- 
dor knew  or  approved   therein. 

[Ed.  Note.— For  other  cases,  see  Deeds,  Cent. 
D^.  S  172;    Dec  Dig.  |  70.»] 


2.  Evidence  (f  400*)— Vabtiiio  WRrnwos  bt 

PaBOI/— OONTBACT  OF   SALE. 

A  contract  of  sale  of  a  farm,  which  shows 
on  its  face  the  number  of  acres  sold,  cannot  be 
controlled  or  altered  by  any  oral  statements, 
made  before  its  consummation,  as  to  the  num- 
ber of  acres  the  farm  contained. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  |  1781;   De&  Dig.  |  100.*] 

8.  Appeal  and  E^kob  (|  1008*)  —  Review — 
CoNFLiCTiNa  Evidence. 

A  finding  of  fact  by  the  chancellor  on  con- 
flicting evidence  will  not  be  disturbed  on  ap- 
peal. 

(Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {  3972;  Dec  Dig.  i  1009.*] 
4.  Vendor  and  Ptjbchaskb  (|  168*)— Liabil- 
ity FOB  CoNsiOEBATioN— Fact  or  Mibsino 
Deed. 

.  A  purchaser,  who  agreed  to  take  an  inde- 
feasible title  as  it  was,  with  the  undeistand- 
ing  that  if  missing  deeds  were  discovered,  they 
were  to  be  placed  on  record  by  the  vendor,  can- 
not, after  taking  possession  under  her  deed  and 
holding  the  land  as  her  own,  be  heard  to  say 
that  she  will  not  pay  the  balance  of  the  con- 
sideration because  of  a  missing  deed. 

[Ed.  Note. — For  other  cases,  see  Vendor  and 
Purchaser,  Cent.  Dig.  {  342;   Dec.  Dig.  i  168.*] 

6.  Venoob  and  Pubchaseb  (|  176*)— Abatk- 
uert  or  Pbics— Shobtaoe  in  LiAND  Con- 
veyed. 

Where  a  sale  of  land  is  in  gross,  and  not 
by  the  acre,  the  price  will  not  be  abated  because 
of  a  shortage,  unless  so  great  as  to  impress  the 
mind  that  the  parties  could  not  have  contem- 
plated such  a  difference  between  the  acres  ac- 
tually conveyed  and  that  mentioned  in  the  deed. 
[Ed.  Note. — For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  gg  334-336;  Dec  Dig.  I 
176.*] 

6.  Vendob  and  Pubchaseb  (|  176*)— Abate- 
ment OF  Pbice— Shobtaoe  in  Land  Con- 
veyed. 

Where  a  sale  of  two  tracts  of  land  was  in 

gross,  the  price  win  not  be  abated  because  of  a 

shortage  of  12  acres  in  the  149  acres  which  ths 

deed  purported  to  convey. 
[Ed.  Note.— For  other  cases,  see  Vendor  and 

Purchaser,   Cent.   Dig.  H  334-336;    Dec  Dig. 

i  176.*] 

Appeal  from  Circuit  Court,  Simpson  Connty. 
"Not  to  be  officially  reported." 
Action  by  Bertie  B.  Taylor  against.  Bettie 
H.  Travis  on  a  promissory  note,  and  to  en- 
force a  vendor's  Hen.    From  a  Judgment  for 
plaintiff,  defendant  appeals.    Affirmed. 

O.  W.  Wbitesides  and  C.  W.  MilUken.  for 
appellant  Roark  &  Finn  and  C.  B.  Moore, 
for  appellee. 


BARKER,  J.  On  the  19th  day  of  Septem- 
ber, 1907,  the  appellee,  Bertie  B.  Taylor,  con- 
veyed to  the  appellant,  Bettie  H.  Travis,  by 
deed  with  general  warranty,  two  tracts  of 
land,  which  are  set  out  by  metes  and  bounds 
in  the  petition,  containing,  in  the  aggregate, 
149  acres.  In  consideration  of  this  convey- 
ance the  appe>lant  paid  to  appellee  at  the 
time  $1,500  In  cash,  and  executed  and  de- 
livered to  her  a  promissory  note  for  $1,000 
due  January  1, 1906.  The  appellant  took  pos- 
session of  the  farm  under  this  deed,  and 
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still  holds  It  The  note  having  fallen  due 
and  remaining  unpaid,  appellee  Instituted 
this  action  to  recover  judgment  for  her  debt 
and  interest,  and  to  enforce  her  lien  upon 
the  land  which  she  had  sold,  as  above  set 
forth.  The  appellant,  by  her  answer,  seeks 
to  vacate  and  have  rescinded  the  deed  of  ap- 
pellee to  her,  and  the  cancellation  and  sur* 
render  up  of  her  note  to  appellee,  and  the 
recovery  of  the  $1,S00  cash  paid,  because  she 
alleges  she  was  defrauded  In  the  contract 
by  certain  false  and  fraudulent  statements 
made  by  W.  I.  Taylor,  the  father  of  appellee, 
concerning  the  land  which  appellant  was  pro- 
posing to  buy.  She  states  that  W.  J.  Taylor 
falsely  and  fraudulently  represented  to  her 
that  the  farm  contained  160  acres,  and  it  was 
well  fenced  with  a  wire  fence,  and  that  it 
bad  two  springs  upon  it,  all  of  which  was 
false  and  fraudulent  There  is  no  allegation, 
however,  in  the  answer  that  W.  J.  Taylor 
was  the  agent  of  his  daughter,  the  appellee, 
or  had  any  authority  to  act  or  speak  for 
her.  In  an  amended  answer,  however,  she 
states  that  the  representation  that  the  farm 
contained  160  acres  was  made  by  W.  J.  Tay- 
lor in  the  presence  of  his  daughter,  who  ac- 
quiesced in,  or  approved  of,  the  statement 
The  representations  in  regard  to  the  springs 
and  fencing  may  be  now  laid  entirely  on  one 
side,  and  left  out  of  view,  because  of  the 
absence  of  an  allegation  that  they  were 
made  by  any  one  authorized  bo  to  do,  or  that 
appeUee  knew  of  or  approved  of  them.  We 
think  the  representation  that  the  farm  con- 
tained 160  acres  may  be  disposed  of  by  say- 
ing that  it  was  made  before  the  contract  was 
reduced  to  writing,  and,  as  the  conveyance 
Itself  shows  on  its  face  that  appellee  was  pro- 
posing to  sell  appellant  only  149  acres,  this 
contract  cannot  be  controlled  or  altered  by 
any  oral  statements  made  before  its  consum- 
mation. 

As  a  further  ground  for  rescission  the  ap- 
pellant alleges  that  before  she  accepted  the 
deed,  it  had  been  discovered,  by  an  examina- 
tion of  the  title,  that  appellee  did  not  have 
a  complete  record  title  to  the  land  she  was 
proposing  to  sell.  In  other  words,  there  were 
two  deeds,  constituting  a  part  of  appellee's 
chain  of  title,  which  had  not  l>een  recorded, 
but  that  appellee  assured  appellant  that  these 
deeds  were  in  her  possession,  and  would  be 
turned  over  at  once  to  be  recorded,  that,  re- 
lying upon  this  promise,  she  accepted  the 
deed,  and  paid  over  the  cash  payment  and 
delivered  the  note  for  the  balance  of  the  con- 
sideration, but  that,  In  violation  of  her  agree- 
ment so  to  do,  appellee  had  failed  to  furnish 
the  lost  or  missing  deeds,  and  that  appellant 
found  herself  in  possession  of  an  unmerchant- 
able title  to  the  farm  In  question.  This  de- 
fect in  the  title  of  appellee  arose  in  the  fol- 
lowing manner:  Her  father,  who  conveyed 
the  land  to  her,  purchased  it  from  two  dif- 
ferent persons,  and  it  was  the  deeds  from 
W.  J.  Taylor's  vendors  which  were  supposed 
to  be  missing.    It  seems  that  the  courthouse 


of  Simpson  county,  several  years  l>efore  this 
contract  arose,  was  burned,  and  all  of  the 
records  of  the  county  destroyed.  Among  these 
were  the  conveyances  to  W.  J.  Taylor  from 
his  vendors  of  the  two  tracts  which  make 
up  the  farm  in  question.  It  may  be  well  to 
say  here  that  it  has  since  been  discovered 
that  the  deed  to  one  of  the  tracts  purchased 
by  W.  J.  Taylor  was  found  to  have  been  re- 
recorded since  the  fire,  and,  so  far  as  this 
tract  Is  concerned,  there  is  no  further  trouble. 
In  regard,  however,  to  the  other  tract  of  83 
acres,  no  deed  has  ever  been  found.  The 
truth  of  these  allegations  of  appellant  con- 
cerning the  missing  deed  was  traversed  by 
appellee,  and  her  evidence  tends  to  show  that, 
when  the  deeds  were  found  to  be  missing, 
appellee's  father  thought  he  had  them  at  his 
home,  but  appellee  said  to  appellant  that  she 
did  not  believe  this  was  correct;  that  she 
had  never  seen  them  at  her  father's  house, 
and  did  not  believe  they  were  there;  that 
thereupon  a  consultation  took  place,  and  it 
was  represented  to  appellant  that  W.  J.  Tay- 
lor, the  father  of  appellee,  had  been  living 
on  and  occupying  the  farm  in  question  as  his 
home  for  more  than  40  years  before  the  con- 
tract was  made  between  appellant  and  ap- 
pellee; that  therefore  she  had  a  perfect  ti- 
tle by  reason  of  so  long,  continued,  open,  and 
notorious  possession  on  the  part  of  herself 
and  her  vendor ;  and  that  thereupon  appel- 
lant agreed  to  take  the  deed  for  the  land, 
with  the  understanding  that,  if  the  missing 
deeds  were  discovered,  they  would  be  placed 
upon  record.  The  evidence  upon  this  point  Is 
very  conflicting,  and,  as  the  chancellor  gave 
judgment  in  favor  of  appellee,  we  do  not' 
feel  authorized  to  disturb  his  finding  upon 
this  question  of  fact  The  record  shows, 
however,  beyond  contradiction,  that  appellee 
and  her  vendors  had  l>een  in  the  actual,  open, 
and  notorious  possession  of  the  farm  In  ques- 
tion, using  and  claiming  it  as  their  own,  for 
more  than  40  years  next  before  the  convey- 
ance. Appellant  does  not  dispute  that  her 
vendor  had  a  good  title  to  the  land  under 
the  statute  of  limitations.  Her  complaint 
Is  that  her  title  is  less  merchantable  by  rea- 
son of  the  fact  that  the  deed  to  one  of  the 
tracts  which  make  up  the  farm  is  missing; 
but  if  she  agreed  to  take  the  title  as  It  was 
(and  this  the  chancellor  found),  she  cannot 
after  taking  possession  under  the  deed  of  ap- 
pellee and  holding  the  land  as  her  own,  be 
heard  now  to  say  that  she  will  not  pay  the 
balance  of  the  consideration  because  of  the 
missing  deed.  Her  title,  as  shown  by  the 
evidence,  is  Indefeasible;  and,  as  said  be- 
fore, if  appellee's  evidence  on  the  subject  of 
the  missing  deed  is  true,  appellant  has  no 
ground  upon  which  to  ask  a  rescission. 

It  turned  out  opon  an  actual  survey,  that 
there  were  only  137  acres  of  the  land,  and, 
as  appellant  has  alleged  this  fact,  and  pray- 
ed for  an  abatement  of  the  price  because 
of  the  difference  between  the  number   ot 
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by  the  acre;  the  sale  was  In  gross.  The 
contract  for  the  sale  was  discussed  only 
from  the  point  of  Tiew  of  the  sale  of  the 
whole  farm  for  so  much  money.  Appellee 
wanted  $3,000  for  her  farm.  This  appel- 
lant was  unwilling  to  give,  but  offered  $2,- 
500.  The  two  tracts  of  land  are  described 
In  the  deed  as  "containing  slzty-slx  acres, 
more  or  less,"  and  "eighty-three  acres,  more 
or  less."  The  rule  Is  well  settled  that, 
where  a  sale  of  land  is  in  gross,  and  not  by 
the  acre,  the  court  will  not  abate  the  price 
because  of  a  shortage,  unless  the  shortage 
be  so  great  as  to  iapress  the  mind  that  the 
parties  could  not  have  contemplated  the  con- 
tingency of  so  great  a  difference  between 
the  acres  actually  conveyed  and  that  men- 
tioned In  the  deed.  In  the  case  of  Anthony 
v.  Hudson  (Ky.)  114  S.  W.  782,  we  had  oc- 
casion to  examine  the  question  now  under 
discussion  at  considerable  length,  and  to  re- 
view the  authorities  bearing  upon  the  sub- 
ject of  abatement  in  price  for  deficit  in  the 
acreage  conveyed.  It  was  there  held  that, 
where  a  sale  was  In  gross,  no  abatement 
in  the  price  would  be  made,  unless  the  def- 
icit was  so  great  as  to  raise  a  presumption 
of  fraud.  In  that  case  there  were  560  acres 
named  in  the  deed,  which  were  sold  for 
the  sum  of  $58,800,  being  at  the  rate  of 
$105  per  acre.  The  deficit  was  9.71  acres, 
which,  at  the  named  price  of  $105  per  acre, 
amounted  to  $1,019.55,  about  four  times  the 
amount  In  value  as  in  the  case  at  bar,  al- 
though the  number  of  acres  in  the  deficit 
were  slightly  less.  We  there  held  after  re- 
viewing the  cases  on  the  subject  in  this 
state,  that,  the  sale  being  in  gross,  no  abate- 
ment could  take  place  in  the  purchase  price 
for  the  deficit  in  the  acreage.  The  principle 
laid  down  in  the  case  cited  is  conclusive 
of  the  question  now  under  discussion,  and 
it  is  only  necessary  to  cite  the  opinion  with- 
out further  elaboration  here. 

It  seems  that,  some  time  prior  to  the  con- 
tract with  appellant,  appellee  bad  given  a 
lease  for  the  mineral  privileges  of  her  farm; 
it  probably  being  supposed  that  there  was 
oil  or  gas  beneath  the  surface.  Appellant 
alleged  this  outstanding  lease  as  an  addi- 
tional ground  for  rescission  of  the  contract, 
but  appellee  replied  by  filing  a  cancellation 
of  the  lease  by  the  lessee.  This,  of  course, 
eliminated  the  question  from  further  con- 
sideration. 

In  conclusion,  we  are  of  opinion,  upon  the 
whole  case,  that  the  chancellor's  Judgment 
is  correct,  and  meets  the  e<Iuities  of  the 
case. 

Jndgment  affirmed. 


The  state  courts  take  judicial  notice  of  the 
public  statutes  of  the  United  States. 

[E!d.  Note. — For  other  cases,  see  Evidence, 
Cent.  Dig.  S8  49,  50 ;    Dec.  Dig.  {  34.*] 

2.  Statutes  (|  279*)  —  Pleadino  Pcblio 
Statutes. 

Under  Civ.  Code  Prac.  |  119,  providing  that 
neither  the  evidence  relied  on  by  a  party  nor 
presumptions  of  law  nor  facta  of  wbi<di  ju- 
dicial notice  is  taken,  excepting  private  stat- 
ntes,  shall  be  stated  in  a  pleading,  it  is  unnec- 
essary for  a  plaintiff  In  an  action  against  a  com- 
mon carrier  brought  under  Act  Cong.  June  2:t, 

1906,  c.  3391,  {  7,  34  Stat.  505  (U.  S.  Comp.  St. 
Supp.  1907,  p.  909),  known  as  the  "Carmack 
amendment  to  the  interstate  commerce  act." 
making  a  common  carrier  liable  for  loss  of  an 
Interstate  shipment,  to  plead  such  federal  stat- 
ute. 

[Bd.  Note.— For  other  cases,  see  Statutes, 
Cent.  Dig.  I  378;   Dec.  Dig.  8  279.*] 

3.  Coubts  (f  489*)— Jurisdiction  of  Stats 
Coubts— Intebstate  Shipments— Carmack 
Act 

The  fact  that  Act  Cong.  June  29,  1906,  c. 
3591,  f  7,  34  Stat.  395  (U.  S.  Comp.  St.  Supp. 

1907,  p.  909},  known  as  the  "Carmack  amend- 
ment to  the  interstate  commerce  act,"  making  • 
common  carrier  liable  for  damages  to  an  inter- 
state shipment,  designates  the  remedies  which 
the  aggrieved  partj'  may  have,  does  not  deprive  a 
state  court  of  jurisdiction  over  an  action  to  re- 
cover damages  to  an  interstate  shipment  of  live 
stock ;  the  statute  providing  that  no  remedy  or 
ri^ht  of  action  which  the  shipper  had  under  the 
existing  law  should  be  taken  away  by  this  stat- 
ute, and,  if  the  amount  in  controversy  is  less 
than  $2,000,  the  action  cannot  be  brought  in 
the  United  States  Circuit  Court 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent. 
Dig.  f  1326;    Dec.  Dig.  {  489.*] 

4.  CoHMERCE  (8  85*)— Intebstate  Commerce 
Commission — Authority  and  Functions. 

The  Interstate  Commerce  Commission  is 
not  a  court  and  cannot  try  actions  for  damages 
to  interstate  shipments,  but  has  jurisdiction  to 
hear  complaints  in  regard  to  rates  and  rebates. 

[E!d.  Note. — For  other  cases,  see  Commerce, 
Cent.  Dig.  S  138;    Dec.  Dig.  {  85.*] 

5.  Commerce  (|  80*)— Validitt  of  Interstate 
Commerce  Act. 

Act  Cong.  June  29,  1906,  c.  3391,  {  7.  34 
Stat.  595  (U.  S.  Comp.  St.  Supp.  1907,  p.  90!>i, 
known  as  the  "Carmack  amendment  to  the  in- 
terstate commerce  act,"  providing  that  any  com- 
mon carrier  receiving  property  for  interstate 
transportation  shall  be  liable  to  the  holder  of 
the  bill  of  lading  for  any  damage  caused  by  it 
or  any  common  carrier  to  which  such  property 
may  be  delivered,  and  that  no  contract  shall  ex- 
empt such  carrier  from  the  liability  imposed,  is 
a  valid  regulation  of  interstate  commerce,  and 
does  not  operate  to  take  private  property  for 
public  purposes. 

[Ed.  Note.— For  other  cases,  see  Commerce, 
Dec.  Dig.  i  80.*] 

Appeal  from  Circuit  Court,  Henry  Connty. 

"To  be  officially  reported." 

Action  by  N.  P.  Scott  against  the  Louis- 
ville &  NashTlile  Railroad  Company.  Judg- 
ment for  plaintiff,  and  defendant  appeals. 
Affirmed. 


•For  other  casei  tea  lame  topic  and  lectlon  NUMBER  In  Dec.  ft  Am.  Digs.  1907  to  date,  A  Reporter  tndexe* 


HOBSON,  J.  On  March  3,  1907,  N.  P. 
Scott  delivered  to  the  LouISTllle  &  Nashville 
Railroad  Company  at  Campbellsburg,  Ky.,  a 
car  load  of  horses  and  mules  to  be  shipped  to 
Waycross,  Ga.,  and  there  delivered  to  him  in 
good  order.  It  was  stipulated  in  the  bill  of 
lading  that  the  Louisville  &  Xashville  Rail- 
road Company  agreed  to  transport  the  stock 
to  the  place  where  It  was  received  by  the 
next  connecting  carrier  for  transportation, 
and  that'  its  liability  should  cease  at  its  ter- 
minus, when  the  stock  was  delivered  to  the 
carrier  who  was  to  take  the  stock  on  from 
that  point  The  Louisville  &  Nashville  Rail- 
road Company  carried  the  stock  to  Montgom- 
ery, Ala.,  and  there  delivered  it  to  the  At- 
lantic Coast  Line  in  good  condition.  The 
Atlantic  Coast  Line  carried  the  stock  from 
Montgomery,  Ala.,  to  Waycross,  Ga.,  and 
there  delivered  it  to  the  plaintiff;  but  when 
delivered  seven  of  the  horses  and  mules  were 
In  a  bad  condition  and  damaged  to  the  ex- 
tent of  $275.  Scott  brought  this  suit  against 
the  Louisville  &  Nashville  Railroad  Company 
to  recover  the  loss,  and,  a  Judgment  having 
been  entered  in  his  favor  in  the  circuit  court, 
the  railroad  company  appeals. 

The  case  turns  on  what  is  known  as  the 
"Carmack  amendment  to  the  interstate  com- 
merce act,  which  is  in  these  words:  "That 
any  common  carrier,  railroad  or  transporta- 
tion company  receiving  property  for  transpor- 
tation from  a  point  In  one  state  to  a  point  in 
another  state  shall  issue  a  receipt  or  bill  of 
lading  therefor  and  shall  be  liable  to  the  law- 
ful holder  thereof  for  any  loss,  damage  or  in- 
Jury  to  such  property  caused  by  it  or  by  any 
common  carrier,  railroad  or  transportation 
company  to  which  such  property  may  be  de- 
livered, or  over  whose  line  or  lines  such  prop- 
erty may  pass,  and  no  contract,  receipt,  rule, 
or  regulation  shall  exempt  such  common  car- 
rier, railroad  or  transportation  company 
from  the  liability  hereby  imposed;  provided, 
that  nothing  in  this  section  shall  deprive  any 
holder  of  such  receipt  or  bill  of  lading  of  any 
remedy  or  right  of  action  which  be  has  un- 
der existing  law.  That  the  common  carrier, 
railroad  or  transportation  company  issuing 
such  receipt  or  bill  of  lading  shall  be  entitled 
to  recover  from  the  common  carrier,  railroad 
or  transportation  company  on  whose  line  the 
loss,  damage  or  injury  shall  have  been  sus- 
tained the  amount  of  such  loss,  damage  or 
Injury  as  It  may  be  required  to  pay  to  the 
owners  of  such  property,  as  may  be  evidenced 
by  any  receipt,  judgment  or  transcript  there- 
of." Act  Cong.  June  29,  1906,  c.  3591,  §  7, 
34  Stat  595,  pt  1  (U.  S.  Comp.  St.  Supp. 
1907,  p.  909). 

It  will  be  observed  that  by  this  act  the 
Initial  carrier  which  Issues  the  bill  of  lad- 


crty  may  pass,  and  that  no  contract  shall  ex- 
empt the  initial  carrier  from  the  liability  im- 
posed. As  this  was  a  shipment  from  a  point 
in  this  stuie  to  a  point  In  another  state,  the 
net  applies  to  it,  and  the  defendant  is  liable 
for  the  loss  if  the  act  is  valid.  But  it  is  in- 
sisted for  it  that  the  plaintiff  did  not  in  his 
pleadings  show  that  he  relied  upon  the  Car- 
mack  amendment,  and  that  therefore  he  can- 
not recover  by  reason  of  It  Section  119  of  the 
Civil  Code  of  Practice  provides  as  follows: 
"Neither  the  evidence  relied  on  by  a  party, 
nor  presumptions  of  law,  nor  facts  of  which 
Judicial  notice  Is  taken,  excepting  private 
statutes,  shall  be  stated  in  a  pleading."  The' 
statute  referred  to  is  a  public  law  of  the 
United  States,  and  state  courts  no  less  than 
courts  of  the  United  States  must  take  notice 
of  the  acts  of  Congress.  In  1  Wharton  on 
Evidence,  {  287,  the  rule  is  thus  stated:  "An 
ordinance  or  statute  of  the  United  States  is 
not  'foreign,'  so  far  as  concerns  the  particu- 
lar states.  Hence  it  has  been  held  that  a 
state  court  will  take  judicial  notice  of  the 
federal  Constitution  and  its  amendments,' 
and  of  federal  public  statutes.  And  it  has 
been  held  that  a  state  court  will  recognize 
without  proof  state  statutes  Incorporated  in 
acts  of  Congress.  The  state  courts  under 
this  rule  take  cognizance  of  federal  statutes 
and  the  federal  courts  take  cognizance  of 
state  statutes."  To  the  same  effect,  see 
Greenleaf  on  Evidence  (16th  Ed.)  §  6b.  In 
Claflin  v.  Houseman,  93  U.  S.  136,  23  L.  Ed. 
833,  the  United  States  Supreme  Court  said: 
"The  laws  of  the  United  States  are  laws  m 
the  several  states  and  just  as  much  binding 
on  the  citizens  and  courts  thereof  as  the 
state  laws  are.  The  United  States  is  not  a 
foreign  sovereignty  as  regards  the  several 
states,  but  is  a  concurrent  and  vrlthin  its 
jurisdiction,  paramount  sovereignty.  Every' 
citizen  of  a  state  is  a  subject  of  two  distinct 
sovereignties,  having  concurrent  jurisdiction 
In  the  state — concurrent  as  to  place  and  per- 
sons, though  distinct  as  to  subject-matter. 
Legal  or  equitable  rights  acquired  under  ei- 
ther system  of  laws  may  be  enforced  in  any 
court  of  either  sovereignty  competent  to  hear 
and  determine  such  kind  of  rights,  and  not 
restrained  by  its  Constitution  in  the  exercise 
of  such  jurisdiction."  The  acts  of  Congress 
within  the  sphere  of  its  jurisdiction  are  the 
law  of  the  land  no  less  than  the  acts  of  the 
state  Legislature  within  the  sphere  of  its  ju- 
risdiction, and  as  the  court  must  take  Judi- 
cial notice  of  these  laws,  and  as  facts,  of 
which  it  must  take  judicial  notice,  by  the 
Code,  need  not  be  stated  in  the  pleadings. 
It  was  unnecessary  for  the  plaintiff  to  refer 
to  the  United  States  statute  In  his  petition. 
Accordingly,  we  have  uniformly  given  Judg 


states  the  facts  In  bis  pleadings  entitling 
him  to  recover  under  the  law  of  which  the 
court  must  take  judicial  notice,  be  has  stated 
a  cause  of  action.  The  plaintlfC  here  sues 
for  an  injury  to  bis  property.  The  defend- 
ant relies  on  the  special  contract  to  shield  it 
from  liability.  The  court  must  take  notice 
that  under  the  act  of  Congress  the  special 
contract  is  Ineffectual  to  that  end  and  there- 
fore must  disregard  It  in  giving  judgment. 

It  Is  also  Insisted  that  the  state  court  is 
without  jurisdiction  to  render  a  judgment 
by  reason  of  the  provisions  of  the  act,  be- 
cause it  designaites  the  remedies  which  the 
aggrieved  party  may  have.  We  have  ex- 
amined the  act  with  care  and  do  not  think 
it  is  properly  capable  of  this  construction. 
This  is  an  action  by  the  shipper  against  the 
carrier  to  recover  for  an  injury  to  his  prop- 
erty. There  is  nothing  in  the  act  to  deprive 
the  state  courts  of  their  jurisdiction  In  cases 
of  this  sort.  This  Is  not  an  action  based  od 
a  violation  of  a  statute.  The  action  is  bas- 
«d  on  the  Injury  to  the  property.  The  de- 
'fendant  relies  on  the  special  contract  which 
the  statute  declares  invalid.  The  rule  that, 
where  a  statute  provides  a  remedy  for  its 
violation,  that  remedy  is  exclusive,  has  no 
application.  To  leave  no  room  for  doubt  on 
this  subject,  the  following  words  are  insert- 
ed in  the  statute:  "Provided,  that  nothing 
In  tills  section  shall  deprive  any  holder  of 
such  receipt  or  bill  of  lading  of  any  remedy 
or  right  of  action  which  he  has  under  ex- 
isting law." 

The  Interstate  Commerce  Commission  is 
not  a  court.  It  cannot  try  controversies  like 
this  between  shipper  and  carrier,  and  give 
judgment  against  the  carrier  for  the  dam- 
ages sustained.  It  was  not  contemplated  by 
the  act  that  the  time  of  the  Interstate  Com- 
merce Commission  should  be  consumed  by 
such  controversies.  The  commission  Is  giv- 
«n  jurisdiction  to  hear  complaints  in  regard 
to  rates,  rebates,  and  the  like,  and  the  lan- 
guage of  the  statute  in  reference  to  com- 
plaints to  the  commission  must  be  construed 
as  relating  to  those  subjects  which  are  with- 
in the  jurisdiction  of  the  commission.  The 
Circuit  Courts  of  the  United  States  are  with- 
out jurisdiction  in  an  action  where  the  mat- 
ter In  controversy  is  less  than  $2,000,  and 
80  this  action  could  not  have  been  brought 
In  the  United  States  Circuit  Court,  as  the 
amount  in  controversy  is  only  $276,  It  was 
not  the  purpose  of  the  Interstate  commerce 
act  to  give  the  United  States  courts  juris- 
diction of  cases  of  this  sort  where  the 
amount  in  controversy  is  less  than  $2,000. 
If  therefore  the  state  court  Is  without  juris- 
diction to  hear  the  matter,  the  plaintiff  is 


and  that  if  it  does  the  act  is  Invalid.  The 
defendant  received  the  property  for  trans- 
portation from  a  point  in  this  state  to  a 
point  in  Georgia  and  issued  a  through  bill 
of  lading  therefor.  This  is  precisely  the 
case  which  the  amendment  was  designed  to 
cover.  Congress  has  power  to  regulate  In- 
terstate commerce^  and  If,  as  has  recently 
been  held,  it  may  regulate  the  relBtion  of 
master  and  servant  where  the  master  Is  ea- 
gaged  in  interstate  commerce,  manifestly  it 
may  regulate  the  effect  of  the  contract  which 
the  carrier  makes  with  the  shipper  and  pro- 
vide that  certain  provisions  of  the  contract 
shall  be  Ineffectual.  We  have  in  our  Consti- 
tution a  provision  that  a  common  carrier 
shall  not  make  any  contract  limiting  its  com- 
mon-law liability.  Similar  provisions  have 
been  made  in  other  states  by  statute  or  by 
the  Constitution,  and  we  are  not  aware  that 
in  any  case  such  a  provision  has  been  held 
invalid.  The  act  of  Congress  is  simply  a 
regulation  as  to  the  effect  to  be  given  such 
contracts.  It  is  not,  in  this  case  at  least,  a 
taking  of  private  property  for  public  pur- 
poses ;  for  the  defendant  voluntarily  receiv- 
ed the  property  for  transportation  by  It  and 
its  connecting  lines.  What  its  liability  would 
be  If  it  had  refused  so  to  receive  the  prop- 
erty is  a  question  not  presented.  The  act 
applies  to  carriers  "receiving  property  for 
transportation  from  a  point  in  one  state  to 
a  point  In  another  state."  A  carrier  who 
voluntarily  enters  Into  the  relation  of  con- 
necting carrier  with  another  and  receives 
property  for  through  transportation  Is  bound 
by  the  act;  and  whether  or  not  he  may.  If 
he  80  elects,  stay  out  of  such  relations  and 
only  receives  property  for  transportation 
over  his  own  line  is  not  necessary  to  be  de- 
termined here.  There  Is  no  reason  why  Con- 
gress within  Its  jurisdiction  may  not  estab- 
lish any  such  regulations  as  a  state  Li^:is- 
lature  might  establish  witliln  Its  Jurisdiction 
in  matters  of  this  sort 
Judgment  affirmed. 


RYAN  et  al.  v.  CITY  OF  LOUISVILUl  «t  aL 

(Court  of  Appeals  of  Kentucky.    May  6,  1909.) 

1.  Watebs  and  Water  Courses  (J  183*)— Wa- 
terworks—Transfer  TO  City— VAunrrr. 
The  capital  stock  of  a  water  company  was 
owned  by  a  city,  and  Its  comicil  adopted  an  ordi- 
nance directing  the  commissioners  of  its  sink- 
ing fund,  custodians  of  the  stock,  to  vote  the 
whole  of  it  for  the  transfer  of  the  property  to 
the  city,  to  be,  when  transferred,  under  the  con- 
trol of  the  board  of  waterworks.  The  commis- 
sioners voted  the  stock  at  a  regular  meeting  for 
the  purpose  Indicated,  and  thereafter  the  presi- 
dent and  secretary  of  the  corporation,  by  resoln- 
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tion  of  ita  board  of  directors  adopted  at  a  reg^ 
alar  meeting,  executed  and  delivered  a  deed 
conveying  the  property  to  the  dty.  Held,  that 
the  transfer  of  the  property  to  the  city  was 
▼alid. 

[Ed.  Note.— For  other  cases,  see  Waters  and 
Water  Gonrses,  Cent.  Dig.  I  278;  Dec.  Dig. 
1188.*] 

2.  Tax  Arrow  (I  217*>— Bxkhphok— Cur  Wa- 

TEBW0BX8  PboPKBTT. 

The  waterworks  system,  owned  and  operat- 
ed by  a  dty  for  the  benefit  of  its  inhabitants, 
ia  used  for  pnblic  or  governmental  purposes,  and 
ia  exempt  from  taxation,  under  Const,  t  170, 
exempting  from  taxation  public  property  naed 
tor  public  parjMMwa. 

[Bd.  Note. — For  other  cases,  see  Taxation, 
Cent  Dig.  I  856;   Dec.  Dig.  i  217.*] 

8.  Tazatioit  ({  463*)— ASSKSSUXNT  — Bklikv 

IKOM  IMFBOFBB  AfiaXSSUENT. 

Where  the  assessed  valuation  of  property 
is  excessive,  or  there  is  an  attempted  assess- 
ment of  omitted  property,  the  remedy  is  by  an 
application  to  the  board  of  supervisors,  and  to 
appeal  from  their  action,  except  on  the  question 
of  valuation,  and  injunction  does  not  he:  but 
it  is  otherwise  where  the  property  i*  not  liable 
to  taxation. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent  Dig.  i  809;    Dec.  Dig.  i  463.*] 

4.  Taxatioh  (S  251»)  —  Exemptiok  —  Rilikf 

vbom  impbofkb  assesshxrt. 

Where  the  assessment  for  taxation  of  wa- 
terworks property  of  a  dty  will  create  an  ap- 
parent lien  thereon,  and  a  doud  on  the  title 
should  the  dty  wish  to  contract  for  an  improve- 
ment of  the  property,  or  sell  it,  t>efore  litiga- 
tion by  tlw  ordinary  statntory  methods  to  de- 
termine whether  Uie  property  is  exempt,  equity 
will  interfere,  by  injunction,  to  prevent  the 
threatened  dond,  becanse  the  property  is  exempt 
trmn  taxation. 

[Bd.  Note.— -For  other  cases,  see  Taxation, 
Cent  Dig.  |  845;  Dee.  Dig.  f251.*] 

Appeal  from  Clrcnlt  OoTirt,  Jefferson  Ooiin- 
tf.  Chancery  Branch,  Second  Division. 

"To  be  officially  reported." 

Action  by  the  City  of  IiOulSTllle  and  otb- 
«rB  against  Thomas  Ryan  and  others.  From 
a  Judgment  for  plaintiffs,  defendants  appeal. 
Affirmed. 

Jos.  Selllgman,  Chesley  H.  Searcy,  and  Jas. 
Breathitt,  Atty.  Gen.,  for  appellants.  Carroll 
A  Middleton,  for  appellees. 


BBTTLSI,  0.  J.  This  appeal  presents  for  re- 
Tlew  a  Judgment  of  the  Jefferson  circuit 
'Conrt,  chancery  branch,  second  division,  by 
which  the  appellant  Thomas  Ryan,  assessor 
at  Jefferson  coxmty,  was  perpetually  enjoin- 
«d  from  assessing,  for  state  or  county  taxa- 
tion for  the  year  1S09,  the  property  of  the 
ai)pellee  city  of  Louisville  laiown  as  the 
^'LonisTllle  Waterworks";  the  action  for  the 
injunction  IiaTlng  been  instituted  against  the 
assessor  by  the  appellee  dty  of  LonlsyilI& 

In  the  case  of  Bell,  Sheriff,  t.  Loulsrllle 
Water  Company,  106  8.  W.  862,  this  court 
lield  that  the  same  property  was  subject 
to  taxation  because  the  title  was  at  that 
time  vested  in  a  corporation  Imown  as  the 
LonlsrUle    Water    Company,    although    the 


whole  of  the  capital  stock  of  that  company 
was  owned  by  the  city  of  Lonlsville.  Im- 
mediately following  the  decision  in  that 
case,  the  water  company  paid  all  taxes  then 
due  or  claimed,  together  with  the  inter- 
est and  penalties  resulting  from  their  pre- 
vious nonpayment  Since  that  time,  how- 
ever, and  prior  to  September  1,  1908,  the  en- 
tire waterworks  plant,  its  franchise,  and  ef- 
fects were  transferred  and  conveyed  by  the 
Louisville  Water  Company  to  the  appellee 
city  of  Louisville,  and  the  title  thereto,  at 
the  time  it  would  have  been  assessed  by  ap- 
pellant but  for  the  injunction  preventing  its 
assessment,  was  vested  in  the  dty  of  Louis- 
Tille.  No  doubt  can  exist  as  to  the  validity 
of  this  transfer.  It  was  effected  in  the  fol- 
lowing manner:  The  general  council. of  the 
city,  by  ordinance  duly  enacted,  directed  the 
commissioners  of  its  sinking  fund,  custodians 
of  its  stock  in  the  LooiSTille  Water  Com- 
pany, to  vote  the  whole  of  it  for  the  transfer 
to  the  munidpallty  of  the  entire  waterworks 
property,  to  be,  when  transferred,  under  the 
control  of  its  board  of  waterworks.  The 
board  of  sinking  fund  commissioners,  as  di- 
rected by  the  ordinance,  at  a  regular  meet- 
ing voted  all  the  stock  of  the  dty  in  the 
Louisville  Water  Company  for  the  purpose 
indicated.  Thereafter  the  president  and  sec- 
retary of  the  Louisville  Water  Ciompany,  by 
resolution  of  its  board  of  directors,  adopted 
at  a  r^ular  meeting,  executed  and  deliver- 
ed a  deed  conveying  the  waterworlcs  plant, 
and  property  of  every  kind,  of  the  Louisville 
Water  Company  to  the  dty  of  Louisville, 
thereby  legally  consummating  the  transfer 
and  vesting  the  title  thereto  in  the  munici- 
pality. 

Conceding  the  transfer  of  the  proj^erty  to 
the  dty  to  be  valid,  does  that  reUeve  It  from 
the  burden  of  taxation?  The  question  must 
be  given  an  affirmative  answer,  unless  this 
court  should  conclude  to  overrule  nnmerous 
recent  cases,  in  which  it  was  held  that  such 
property  cannot  be  taxed,  because  relieved 
of  that  burden  by  section  170  of  the  Consti- 
tution, which  declares:  "There  sliall  be  ex- 
empt from  taxation  public  property  used  for 
public  purposes."  As  the  dty  of  Louisville 
is  but  a  political  subdivision  of  the  state,  and 
may  under  its  diarter  own  and  maintain, 
for  the  health,  safety,  and  comfort  of  its 
inhabitants,  the  system  of  waterworks  to 
which  it  iias  legally  acquired  title,  such  use 
of  the  property,  being  a  use  for  public  or 
governmental  purposes  exdusiveiy,  exempts 
it  from  taxation.  Tills  condusion  is  so  well 
supported  by  the  subjoined  list  of  authorities 
that  farther  discussion  of  the  matter  would 
be  a  work  of  supererogation.  Commonwealth 
V.  aty  of  Covington  (Ky.)  107  S.  W.  231,  14 
L.  R.  A.  (N.  S.)  1214;  City  of  Frankfort  ▼. 
Commonwealth  (Ky.)  94  &  W.  648;  City  of 
Owensboro  v.  Commonwealth,  105  Ky.  344, 
49  S.  W.  320,  44  L.  R.  A.  202 ;  aty  of  COTlng- 
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ton  T.  District  of  Highlands  (Ky.)  110  S.  W. 
S3& 

It  Is,  however,  Inalsted  for  appellant  that 
the  city  of  LouiSTlUe  cannot  enjoin  the  as- 
sesaor  from  assessing  Its  property  for  taxa- 
tion, although  the  property  may  be  exempt 
from  taxation.  We  think  this  contention  un- 
tenable. It  is  true  that  a  mere  informality 
or  irregularity  in  the  assessment  of  property 
or  collection  of  a  tax  will  not  authorize  an 
Injunction.  The  same  Is  true  where  the  as- 
sessed value  is  too  high,  or  there  is  an  at- 
tempted assessment  of  omitted  property,  for 
the  statute  affords  a  remedy  in  such  cases. 
Application  for  rdief  may  be  made  to  the 
board  of  snperrisors,  and  from  their  action, 
except  on  the  question  of  valuation,  an  ap- 
peal may  be  taken  to  the  quarterly  court; 
but  we  do  not  understand  that  the  property 
owner  or  taxpayer  is  confined  to  the  statu- 
tory remedies,  where  there  is  an  illegal  as- 
sessment, or  attempted  assessment,  of  proper- 
ty or  the  collection  of  a  tax,  and  the  proper- 
ty Is  exempt  from  taxation.  .In  such  case 
the  property  owner  or  taxpayer  may,  in  a 
court  of  equity,  enjoin  the  illegal  assessment 
or  collection.  Time  and  again  the  State 
Board  of  Valuation  and  Assessment  has  been 
enjoined  from  placing  its  valuation  upon  the 
franchise  of  a  raUroad  or  other  corporation. 
L.  &  N.  R."  R.  <3o.  V.  Commonwealth  (Ky.) 
94  S.  W.  655;  Hager  v.  American  Surety 
Company,  121  Ky.  791,  90  S.  W.  550.  No  rea- 
son is  perceived  for  not  also  resorting  to  this 
remedy  to  prevent  the  assessor  from  assess- 
ing property  wliich  is  not  subject  to  taxa- 
tion. It  is  alleged  in  the  petition  that  the 
assessment  for  taxation  of  appellee's  water- 
works plant  and  property  will  create  an  ap- 
parent lien  upon  It,  and  cloud  upon  its  title, 
should  it  wish  to  contract  for  its  Improve- 
ment, or  to  sell  it,  before  litigation,  by  the 
ordinary  statutory  methods,  to  determine 
whether  it  is  liable  to  taxation  would  end. 
This  being  true,  a  court  of  equity  will  Inter- 
fere, by  injunction,  to  prevent  such  threaten- 
ed cloud  upon  the  title  to  its,  property. 

The  only  authority  cited  by  appellant  in 
support  of  his  contention  is  the  case  of  Bald- 
win V.  Shine,  84  Ky.  502,  2  S.  W.  164,  but  a 
close  examination  of  the  opinion  In  that  case 
will  show  that  it  does  not  furnish  the  sup- 
port claimed.  It  was  therein  decided  that 
the  county  Judge  could  be  enjoined  from 
fixing  a  final  valuation  upon  the  property 
sought  to  be  assessed,  after  reaching  which 
conclusion  the  court  further  said:  "Of  course 
this  rule  does  not  apply  to  an  ordinary  as- 
sessment, not  final  in  Its  character,  where  the 
party  may  apply  to  the  board  of  supervisors 
or  the  county  judge  for  relief."  Manifestly, 
the  last  statement  was  mere  dicta,  for  the 
relief  sought  In  the  case  did  not  result  from 
an  act  of  the  assessor,  but  of  the  county 
Judge.  The  case  of  Baldwin  v.  Shine  was 
based  on  a  statute  which  is  not  now  in  force, 


viz.,  the  act  of  1873  (Gen.  St  1873,  c.  92,  art 
7,  I  2),  which  provides  that:  "A  person  Im- 
properly charged  with  any  tax  or  county 
levy,  before  he  has  paid  the  same,  may  make 
proof  thereof  to  the  county  court  in  wliicb 
the  assessment  was  made  and  the  court  may 
correct  the  same."  Under  the  present  stat- 
ute It  has  been  decided  by  this  court  that, 
where  the  assessment  of  the  property  is  void, 
the  property  owner  Is  not  required  to  appeal 
to  the  board  of  supervisors  or  quarterly 
court  for  relief,  but  may  by  Injunction  ob- 
tain It  Mt.  Sterling  Oil  &  Gas  Company  v. 
Ratllff  (Ky.)  104  8.  W.  993. 

The  Injunction  in  the  Instant  case  was 
properly  granted.  Wherefore  the  Judgment 
Is  afiSrmed. 


TOWN  OP  BBLLEVIEW  v.  ENGLAND. 
(Court  of  Appeals  of  Kentucky.    May  5,  1909.) 

1.  Municipal  Coeporations  (|  770*)  — 
Steeicib— Ddtt  to  Kekp  in  Safi  Condi- 
tion. 

If  a  city  negligently  allowed  water  from 
a  broken  main  to  escape  into  the  street  which 
formed  ice  that  remained  so  long  that  the  city 
had  sufficient  notice  to  have  repaired  the  con- 
dition, it  would  be  liable  for  an  injury  there- 
from. 

[ESd.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  {  1626;    Dec.  Dig.  S 

2.  Municipal  Cobpobationb  (§  803*)  — De- 

FKOTIVE  STBEETS — CaBE  REQUIRED  OF  TBAV- 
ELEB. 

A  person  using  a  city  street  must  exercise 
such  care  for  his  own  safety  as  an  ordinarily 
prudent  person  would  exercise  onder  the  same 
or  similar  circumstances. 

[EM.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  ff  1673,  1682;  Dec 
Dig.  {  803.*] 

3.  MUNICIPAI.  COBPOBATIONS  (§  807*)— DE- 
FECTIVE Stbeets-^abe  Requibed  or  Tbav- 

ELEB. 

One  is  not  compelled  to  keep  off  a  street 
because  he  knows  it  to  be  in  an  unsafe  condi- 
tion, but  he  must  exercise  a  care  commensurate 
with  the  danger  exposed  to  him,  and,  if  there 
are  other  ways  safer  than  the  one  he  travels, 
he  will  be  negligent  if,  with  Icnowledge  of  the 
conditions,  he  voluntarily  assumes  the  more 
hazardous. 

[E.d.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  i§  1679-1681;  Dec. 
Dig.  i  807.*] 

4.  Dakaoes  (§  216*)— Pebsonai.  Injubies— 
instbdctions. 

In  an  action  against  a  city  for  injuries 
from  a  defective  street,  a  charge  permitting 
compensation  for  any  diminution  of  plaintiff's 
power  to  pursue  the  course  of  life  he  might 
otherwise  have  done  was  erroneous  as  calculat- 
ed to  lead  into  a  field  of  speculation  too  indef- 
inite to  afford  the  basis  of  legal  compensation. 
[Ed.  Note. — For  other  cases,  see  Damages. 
Cent  Dig.  H  652,  653 ;  Dec.  Dig.  f  216.*] 
6.  Appeal  and   Ebbob  (i   1068*)— Review— 

HABMLXSB    EiBBOB— iNBTBUCnONS. 

An  erroneous  instruction  as  to  the  probable 
result  of  plalntltTs  injuries  was  not  prejudi- 
cial, where  the  verdict  was  for  only  $575,  while 
the  injury  was  very  painful,  incapacitating 
plaintiff,  who  was  an  engineer  receiving  $15  a 
week,  from  labor  for  13  weeks,  and  leaving  his 
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[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {  4228;    Dec.  Dig.  f  1068.*] 

Appeal  from  Circuit  Court,  Campt>ell  County. 

"Not  to  be  officially  reported." 

Personal  injury  action  by  Joseph  England 
against  the  Town  of  Belleview.  Judgment 
for  plalnUtr,  and  defendant  appeals.  Af- 
firmed. 

A.  M.  Caldwell,  for  appellant  F.  B.  Bass- 
mann,  for  appellee. 

O'BEAR,  J.  An  addition  to  Belleview, 
known  as  "Bonnie  Leslie,"  was  annexed  to 
the  city  some  years  ago.  Its  principal  street 
was  not  in  very  good  condition  at  the  time 
of  annexation,  perhaps.  At  any  rate.  It  grew 
worse,  because  of  lack  of  repairs,  so  that 
deep  gullies  were  washed  in  the  street  The 
sidewalk,  a  board  affair,  was  allowed  to 
fall  in  such  disrepair  that  It  had  to  be  aban- 
doned by  pedestrians.  Appellee,  who  lived 
in  Bonnie  Leslie,  was  traveling  on  December 
20,  1906,  along  this  street  when  he  slipped 
on  the  Ice  which  had  formed  in  one  of  the 
gullies,  and  fell,  breaking  his  kneecap.  He 
sued  the  city  to  recover  damages.  In  addi- 
tion to  the  bad  condition  of  the  street  sur- 
face, he  alleged:  That  a  water  main  In  the 
street  bad  sprung  a  leak  some  months  pre- 
vious, and  that  the  escaping  water  found  its 
way  down  the  street  into  these  gullies ;  that 
the  dty  authorities  had  been  notified  a  num- 
ber of  times,  and  for  several  months  before 
his  injury,  of  the  condition  of  the  water 
main,  but  negligently  failed  to  cause  it  to  be 
repaired.  The  condition  of  the  street  was 
such  that  It  was  necessary  In  traveling  upon 
It  to  walk  through  these  gullies.  The  court 
told  the  Jury  that  if  the  defendant  negligent- 
ly failed  to  keep  its  street  In  reasonably  safe 
condition  for  those  traveling  upon  It  and 
negligently  allowed  the  water  from  the  bro- 
ken main  to  escape  into  the  street,  forming 
ice,  when  the  city  bad  notice  of  the  condition 
long  enough  to  have  repaired  It  it  was  liable. 
The  jury  were  also  told  that  the  plaintiff 
must  exercise  due  care  for  his  own  safety, 
and  that  such  care  was  that  which  an  ordi- 
narily prudent  person  would  have  exercised 
for  his  own  safety  under  the  same  or  similar 
circumstances.  We  think  these  instructions 
fairly  submitted  the  question  of  liability  and 
duty  In  the  premises. 

It  la  argued  that  as  the  plaintiff  in  the 
daytime  walked  upon  the  dangerous  place, 
he  Cannot  recover,  as  he  had  not  the  right 
to  voluntarily  go  into  the  danger.  Pedestri- 
ans have  the  right  to  use  a  city  street  to 
walk  upon  it  If  the  city  has  not  made  it 
reasonably  safe,  pedestrians  may  neverthe- 
less walk  upon  it  but  are  required  to  exer- 


be  travels,  he  will  be  held  to  be  negligent  if 
he,  with  knowledge  of  the  conditions,  volun- 
tarily assumes  the  more  hazardous;  but  tbe 
proof  by  the  plaintiff  was  that  this  was  the 
only  way  of  travel,  and  that  he  had  no  option 
of  a  safer  way. 

In  the  measure  of  damages  submitted  to 
the  Jury,  the  court  erroneously  Included  an 
element  which  ought  not  to  have  been  sub- 
mitted. In  addition  to  tbe  plaintiff's  mental 
and  physical  suffering,  loss  of  time,  exi)cn8e8 
incurred,  and  impairment  of  his  capacity  to 
earn  money,  the  court  told  the  Jury  that  they 
might  compensate  the  plaintiff  for  any  dim- 
inution of  his  power  to  pursue  the  course 
of  life  he  might  otherwise  have  done.  If 
that  meant  a  diminution  of  his  power  to 
earn  money  (and  we  think  it  did),  it  was  al- 
ready covered  by  the  instructions.  If  it 
meant  anything  else|  then  it  was  an  element 
which  tbe  law  does  not  authorize.  Its  form . 
is  calculated  to  lead  into  a  field  of  specula- 
tion too  indefinite  to  afford  the  basis  of  legal 
compensation.  However,  the  verdict  of  the 
Jury  was  for  only  $575.  The  injury  was  very 
painful  and  incapacitated  the  plaintiff  from 
labor  for  13  weeks.  He  was  an  engineer  re- 
ceiving $15  a  week.  His  physician's  bill  was 
$50.  His  leg  is  left  weak,  and  he  cannot 
walk  without  a  cane  or  crutch.  It  interferes 
seriously  with  his  ability  to  get  about  and 
perform  labor  at  his  calling.  The  Jury  coul<f 
not  have  wandered  very  far  afield  in  their 
verdict,  when,  after  compensating  the  plain- 
tiff for  his  time  lost  and  his  doctor's  bill, 
they  allowed  him  only  $330  for  his  suffering 
and  the  impairment  for  the  future  of  his 
earning  capacity.  We  cannot  regard  the  er- 
ror as  prejudicial  in  view  of  tbe  size  of  tbe 
verdict  When  the  record  shows  affirmative- 
ly, as  this  one  does,  that  the  error  was  harm- 
less, the  judgment  will  not  be  reversed  for  it 

The  jury  found  tbe  fact  to  be  that  tbe  neg- 
ligence of  the  city  in  suffering  tbe  street  to 
be  out  of  repair  and  escaping  water  from  a 
hydrant  to  run  into  the  places  in  freezing 
weather,  where  pedestrians  had  to  walk,  was 
the  direct  and  proximate  cause  of  the  plain- 
titTs  injury.  There  is  enough  evidence,  if 
believed,  to  support  this  verdict 

Judgment  affirmed. 


WHITE  V.  HOLDER  et  al. 
(Court  of  Appeals  of  Kentucky.    May  12,  1909^) 
1.  DowEB  (§  59*)— Election  to  Task  Dowkb 

OB    HOMEBTEAO — EFFECT. 

A  widow  is  entitled  to  either  dower  or 
homestead  in  the  lands  of  her  deceased  husband, 
at  her  election,  which  she  has  a  reasonable  time 
to  make  after  her  husband's  death ;  but  she 
can  elect  at  once,  and,  having  elected  to  take 
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a   homMtead,  (he  cannot  thereafter  anrrender 
the  homestead  right  and  take  a  dower  interest. 
[EM.  Note.— For  other  cases,  see  Dowsr,  Gent 
Dig.  I  207;   Dec.  Dig.  |  68.*] 

2.  Down  (I  59*)— Emotion  Betwskit  Dow- 

SB  AND  HOMXSTXAD — EVIDENOK. 

S>7idence  held  to  show  that  a  widow  elect- 
ed to  take  a  homestead,  in  lien  of  dower,  in 
her  deceased  husband's  land. 

[Eld.  Note.— For  other  cases,  see  Dower,  Cent. 
Dig.  i  207;    Dec.  Dig.  {  68.*] 

8.  Deeds  (|  66*>— Vaudiit- DBtiviBX— Cok- 

BIDESATIOR. 

Where  a  deed  was  never  delivered  to  the 
grantees,  but  they  sarreptitiousl;  took  it  from 
the  grantor  and  paid  nothing  for  it,  no  interest 
passed  to  them  thereunder. 

[Ed.  Note.— For  other  cases,  see  Deeds,  Cent. 
Dig.  I  121;    Dec  Dig.  |  66.*] 

Appeal  from  Circuit  Court,  Casey  Comity. 

"Not  to  be  officially  reported." 

Action  by  Mary  C.  White  against  LllUe 
Holder  and  others.  From  part  of  the  Judg- 
ment, plaintiff  appeals.  Reversed,  and  re- 
manded. 

McQuown  &  Beckham  and  Gtodbey  ft 
Moore,  for  appellant  N.  H.  W.  Aaron,  for 
■appellees. 

LASSINO,  X  Tbomas  White,  a  resident  of 
Cas^  county,  died  intestate  In  September, 
1904,  leaTing  surriTlng  hlm,  as  his  only  heirs 
at  law,  his  wife,  Elizabeth  WUte,  and  two 
daughters,  Mary  C.  White  and  LllUe  Holder. 
At  the  time  of  his  death  he  owned  a  small 
farm  worth  less  than  $1,000,  upon  which  he 
resided.  After  his  death  his  widow,  Ellza- 
Itwth  White,  continued  to  reside  thereon,  using 
and  occupying  the  entire  farm,  and  receiving 
the  profits  therefrom,  as  a  homestead.  On 
September  10,  1907,  or  about  three  years  aft- 
er the  death  of  her  husband,  she  married  one 
J.  T.  Allen.  After  her  marriage  to  Alien,  she 
left  the  home  of  her  former  husband,  and 
went  to  lire  with  her  present  husband,  and 
has  since  continued  to  reside  with  him  upon 
his  farm.  About  a  month  after  she  had  so 
married  and  left  the  farm,  her  daughter, 
Mary  C.  White,  brought  suit  In  the  Casey  cir- 
cuit court  against  her  sister,  Llllie  Holder, 
and  her  husband.  In  which  she  sought  to  have 
the  farm  divided  l>etween  herself  and  her  sis- 
ter. On  the  2d  day  of  December  following, 
her  mother,  Elizabeth  Allen,  filed  her  peti- 
tion to  be  made  a  party  to  this  suit,  and  ask- 
«d  that  lier  petition  be  taken  as  her  answer. 
In  It  she  alleged  that,  as  the  widow  of  her 
deceased  husband,  Thomas  White,  she  was 
entitled  to  a  dower  Interest  In  Ills  land,  and 
she  asked  that  same  be  allotted  to  her.  The 
plaintiff  filed  a  reply  to  the  answer  of  Eliza- 
beth Allen,  In  which  slie  denied  the  material 
allegations  thereof,  and  pleaded  afflrmatlve- 
ly.  In  the  second  paragraph  of  her' reply,  that 
her  mother  had  elected  to  take  a  homestead 
In  the  premises  described  In  the  pleadings, 
and  had  done  so,  and  after  having  used  and 
enjoyed  same  for  a  time,  to  wit,  up  to  the 


data  of  her  second  marriage,  she  abandoned 
it,  and  thereby  forfeited  all  of  her  rights 
therein.  Thereafter  the  defendants  LlUle 
Holder  and  her  husband,  as  next  friend  for 
their  three  children,  filed  a  petition  to  be 
made  inrties,  and  made  same  an  answer  to 
the  petition  of  plaintiff,  and  to  the  petition  of 
Elizabeth  Allen  to  be  made  a  party.  In  which 
they  alleged  that  they  were  the  owners  of 
the  dower  Interest  of  Elizabeth  Allen  In  said 
land,  and  filed  as  an  exhibit  a  deed  from  Elis- 
abeth Allen,  conveying  to  them  her  dower  In- 
terest  In  said  land.  To  this  petition  Ellza- 
l>eth  Allen  filed  a  reply.  In  which  she  travers- 
ed the  material  allegations  thereof  and  plead- 
ed affirmatively  that  the  said  deed  had  nev- 
er been  delivered  by  her  to  them,  and  that 
they  had  paid  her  no  part  of  the  purchase 
money  stipulated  therein,  and  had  obtained 
possession  of  the  deed  without  her  knowledge 
or  consent  She  prayed  that  the  deed  be  can- 
celed and  held  for  naught  Plaintiff  filed  a 
reply  to  the  answer  of  LlUle  Holder,  In  which 
she  traversed  the  affirmative  allegations 
therein.  Tlie  aUegatlons  In  the  second  para- 
graph of  the  reply  of  plaintiff  to  the  answer 
of  EUlzabeth  Allen  were  not  traversed  or  de- 
nied by  Elizabeth  AUen,  nor  were  the  aUega- 
tlons In  the  reply  of  Elizabeth  Allen  travers- 
ed or  denied  by  her  oodefendant,  LUlle  Hold- 
er. The  only  evidence  in  the  case  Is  the  dep- 
osition of  Elizabeth  AUen.  Upon  the  plead- 
ings and  this  deposition,  the  case  was  submit- 
ted for  Judgment,  and  the  court  found  and 
adjudged  that  the  deed  filed  by  LUUe  Hold- 
er, etc.,  was  Inoperative,  null,  and  void,  and 
adjudged  that  the  defendant  Elizabeth  Allen 
was  entitled  to  dower  'In  said  land,  and  ap- 
pointed commissioners  to  lay  off  and  aUot 
same  to  her  and  divide  the  remainder  equally 
between  the  plaintiff,  Mary  C  White,  and  the 
defendant  Little  Holder.  From  so  much  of 
the  Judgment  as  awards  dower  to  Elizabeth 
Allen,  and  denies  to  plaintiff,  Mary  C.  White, 
a  right  to  a  half  Interest  in  the  land  ovrned 
by  lier  father  at  his  death,  the  plaintiff,  Mary 
C.  White,  prosecutes  this  appeal. 

It  Is  weU  settled  that  a  widow  Is  entitled 
to  either  dower  or  homestead  in  the  lands 
of  her  deceased  husband,  at  her  election,  and 
it  is  equally  well  settled  that  she  has  a  rea- 
sonable time  after  the  death  of  her  husband 
to  make  said  election;  but  she  can  exercise 
this  right  but  once,  and,  having  elected  to 
take  either  homestead  or  dower,  she  may 
not  thereafter  change  her  mind  and  take  the 
other.  As  said  by  this  court  In  the  case  of 
PhUUps  V.  Williams,  113  S.  W.  908:  "When 
a  widow  elects  to  take  a  homestead  in  lien 
of  dower,  and  abandons  the  homestead  by  a 
sale  or  otherwise,  this  ends  her  right  to  a 
homestead  in  the  land.  That  she  cannot  re- 
possess herself  of  a  homestead,  or  take  dower 
therein  instead  of  the  homestead.  •  •  • 
If  she  elects  to  take  homestead,  she  takes  no 
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tlon  shows  conclusively  that  the  widow,  after 
the  death  of  her  husband,  consulted  with  her 
daughters,  her  son-in-law,  and  her  neighbors 
as  to  her  rights  in  the  premises,  and,  having 
done  so,  she  elected  to  take  a  homestead  in 
the  land,  as  is  evidenced  by  the  following 
questions  and  answers  taken  from  her  depo- 
sition: "Q.  Was  there  ever  any  agreement  or 
arrangement  between  you  and  the  children 
of  Tbomas  White  as  to  whether  yon  were  to 
have  dower  or  homestead  in  said  lands?  A. 
They  agreed  that  the  land  was  mine,  that 
there  was  no  more  than  a  homestead."  ■  And 
again:  "Q.  You  were  advised  after  the  death 
of  your  husband  that  you  could  hold  the 
whole  of  this  farm  as  a  homestead,  were  you 
not?  A.  Yea,  sir;  I  was  advised  by  my 
neighbors  that  Joined  the  land  and  by  my 
son-in-law  that  came  to  town  and  saw  about 
it  Q.  After  you  had  been  advised,  you  de- 
cided to  use  and  occupy  the  whole  of  this 
land,  did  you  not?  A.  Yes,  sir;  I  also  pro- 
posed to  Mary  O.  White  that  she  could  come 
and  live  with  me,  and  that  she  could  have  a 
support  out  of  the  lands.  And  I  also  pro- 
posed to  LUIIe  and  her  husband  that  they 
could  come  and  live  with  me,  and  that  we 
would  do  the  best  we  could  out  of  the  land. 
I  had  no  one  to  live  with  me."  As  said  in 
the  Case  of  Phillips  v.  Williams,  supra,  the 
mere  fact  that  the  widow  remains  a  few 
years  after  the  death  of  her  husband,  upon 
the  premises,  and  occupies  the  house,  is  not 
alone,  or  of  Itself,  conclusive  evidence  that 
she  elected  to  take  a  homestead  In  the  land. 
While  such  conduct  would  raise  a  presump- 
tion that  she  had  so  elected,  stUI,  as  said  in 
that  opinion,  it  is  not  conclusive;  but  where 
she  has  conferred  with  1;^e  other  heirs  at  law 
of  her  husband,  and  claims  the  entire  prop- 
erty as  a  homestead,  and  occupies  it  during 
her  widowhood,  and  until  she  has  married 
again,  and  gone  otT  to  the  home  of  her  new 
husband,  she  will  not  be  heard  to  say  that 
she  had  not  made  an  election;  nor  can  she 
surrender  the  homestead  right  so  taken  and 
acquired  by  her,  and  take  a  dower  interest 
In  lieu  thereof. 

During  the  years  of  her  widowhood,  ap- 
pellee, by  every  word  and  act.  Indicated  that 
she  had  made  an  election  to  take  a  home- 
stead rather  than  a  dower  Interest  In  said 
land,  and,  so  far  as  the  evidence  shows,  she 
made  no  pretense  to  be  holding  it  otherwise 
nntU  about  the  time  she  was  to  marry  again 
and  leave  the  place.  Then,  it  seems,  she  pro- 
posed selling  her  Interest  in  the  land  to  the 
wife  and  children  of  Billie  Holder,  her  son- 
in-law,  for  $76.  The  record  shows  that  they 
paid  her  no  money,  and  she  held  the  deed 
and  refused  to  deliver  It,  but  that  afterwards 


paid  nothing  for  it,  and  the  trial  court  prop- 
erly held  that  no  Interest  passed  to  them 
thereunder.  But,  even  had  the  deed  been 
valid,  they  would  have  acquired  no  Interest 
thereunder,  for  the  reason  that  Elizabeth  Al- 
len, having  elected  to  take  homestead  In  said 
land,  forfeited  all  right  to  same  by  her  aban- 
donment thereof,  and,  under  the  authority 
of  Phillips  V.  Williams,  supra,  a  purchaser 
from  her  would  get  nothing  by  the  convey- 
ance. 

The  land  in  question  belongs  to  the  appel- 
lant, Mary  C.  White,  and  the  appellee  Lillle 
Holder  Jointly,  and  appellee  Elizabeth  Allen 
has  no  Interest  whatever  therein. 

The  Judgment  Is  reversed,  and  the  cause 
remanded  for  further  proceedings  consistent 
herewith. 


BARNBS  et  al.  t.  BARSWn,  County  Judge. 
(Court  of  Aiveals  of  Kentucky.  May  12,  1009.) 
CoTTBTS  (f  120*)— CoTTBTsr  OF  Genebai,  Jubis- 

DICTION— Amourt  in  Gontbovebst. 

The  circuit  court  has  no  jurisdiction  of  a 
suit  to  enjoin  a  counhr  judge's  judgment  Im- 
posing a  fine  of  $5  on  the  ground  that  his  judg- 
ment is  void.  Civ.  Code  Prac.  |  284,  precluding 
the  maintenance  of  salts  to  enjoin  a  judgment 
of  a  county  court,  where  the  amoont  in  dispute 
is  less  than  $25. 

[Ed.  Note.— For  other  cases,  see  Courts,  Dec. 
Dig.  i  120.*1 

Appeal  from  Circuit  Court,  Pulaski  County. 

"Not  to  be  offlcialy  reported." 

Action  by  C.  O.  Barnes  and  another 
against  N.  L.  Barnett,  county  Judge.  From 
a  Judgment  for  defendant,  plaintiffs  appeal. 
Affirmed. 

T.  Z.  Morrow  and  Simpson  Phelps,  for 
appellants.  O.  H.  Waddle  &  Son,  for  appel- 
lee. 

LASSINO,  J.  O.  0.  Barnes  was  arrested 
on  a  warrant  Issued  by  appellee,  N.  L.  Bar^ 
nett,  county  Judge  of  Pulaski  county,  charg- 
ed with  violating  the  stock  law  by  suffer^ 
Ing  and  permitting  his  cattle  to  run  at  large 
within  magisterial  district  No.  1  of  Pulaski 
county.  He  was  tried,  found  guilty,  and  his 
punishment  fixed  at  a  fine  of  $5.  He  replev- 
ied the  fine  and  costs,  and,  when  the  re- 
plevin bond  became  due,  an  execution  was 
had  thereon,  and  placed  in  the  hands  of  the 
sheriff,  who  returned  it  unsatlsfled.  On  the 
day  thjit  this  execution  was  returned  un- 
satisfied, the  appellant  Barnes  and  his  sure- 
ty, J.  W.  Simpson,  brought  suit  in  the  Pu- 
laski drcnit  court  against  appellee,  as  coun- 
ty Judge,  In  which  they  son^t  to  enjoin 
him  from  Issuing  another  execution,  on  the 
ground  that  the  Judgment  imposing  the  fin* 
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of  the  voters  asking  for  the  election  was 
not  filed  In  the  county  court;  that  both  the 
fiscal  and  county  courts  for  said  county 
could  not  meet  on  the  same  day;  and  that 
either  the  order  filing  the  petition  or  the 
order  of  the  fiscal  court  authorizing  the  elec- 
tion was  void;  and,  also,  that  the  fiscal 
court  did  not  decide  whether  the  vote  should 
be  talcen  In  the  entire  county  or  In  a  magis- 
terial district  or  voting  precinct. 

Upon  the  filing  of  this  suit  a  temporary 
restraining  order  was  granted  by  the  clerk 
of  the  circuit  court.  A  general  demurrer 
was  filed  to  the  petition,  and  a  motion  was 
made  to  quash  the  restraining  order  issued 
by  the  clerk.  Pending  the  ruling  of  the 
court  upon  the  demurrer  the  appellee  filed 
his  answer  in  which  he  set  up  fully  the 
manner  in  which  the  stock  law  had  been  at- 
tempted to  be  put  'In  force  In  magisterial 
district  No.  1,  and  filed  with  his  answer  the 
orders  of  the  fiscal  and  county  courts  made 
with  reference  thereto,  and,  upon  the  issues 
as  joined,  the  case  was  submitted  for  Judg- 
ment. Whereupon  an  order  was  entered  dis- 
missing the  petition  and  discharging  the  In- 
junction, and  from  that  order  this  appeal 
Is  prosecuted. 

Several  questions  are  raised  upon  this  ap- 
peal, but  from  the  conclusion  which  we  have 
reached  It  Is  necessary  to  consider  but  one, 
to  wit,  that  the  court  was  without  Jurisdic- 
tion to  grant  the  Injunction,  and  upon  this 
ground,  no  doubt,  sustained  the  demurrer  to 
the  petition.  Section  284  of  the  Civil  Code 
of  Practice  provides:  "No  injunction  shall 
be  granted  to  stay  proceedings  upon  a  judg- 
ment of  a  Justice  of  the  peace,  or  of  a  coun- 
ty court,  if  the  value  of  the  matter  in  dispute 
do  not  exceed  twenty-five  dollars."  This 
provision  was  adopted  by  the  Legislature 
for  the  express  purpose  of  preventing  vexa- 
tious litigation  over  Inconsequential  matters. 
The  ruling  of  the  trial  court  might  be  up- 
held upon  other  grounds,  but  for  the  reason 
Indicated  It  is  unnecessary  to  consider  them. 

Judgment  affirmed. 


GABNES  V.  PRAZIER  &  FOSTER. 

(Court  of  Appeals  of  Kentucky.    May  12,  1909.) 

1.  Frauds,  Statute  of  (§  44*)— Contbacts 
Not  to  be  PEBroKMED  Within  a  Yeab. 
A  verbal  contract  for  hire  for  a  term  of 
four  years  and  for  the  use  of  a  bouse,  garden, 
and  orcliard  for  tliat  period  is  not  enforce- 
able under  St.  1909,  J  470,  subsec  7  (RiisselKs 
St.  {  1775,  subsec.  7),  as  a  contract  wbicb  is 
not  to  l>e  performed  within  one  year. 

[Ed.  Note.— For  other  cases,  see  Frauds,  Stat- 
ute of.  Cent.  Dig.  §  6G;    Dec.  Dig.  §  44.*] 


ute  of,  Cent.  Dig.  {  268;    Dec.  Dig.  |  120.*] 

3.  Frauds,  Statute  op  (§  126*)— Effect  of 
Pbomise  to  Reduce  Contbact  to   Wbit- 

INO. 

The  fact  that  one  party  to  an  oral  con- 
tract unenforceable  under  the  statute  of  frauds 
promised  the  other  to  reduce  the  contract  to 
writing,  and  did  not  do  so,  would  not  change  the 
rights  of  the  parties. 

[Ed.  Note.— For  other  cases,  see  Frauds, 
Statute  of.  Cent  Dig.  i  279 ;   Dec  Dig.  §  126.*] 

4.  Contracts  (§   143*)— Construction  —  Of- 
fice OF  Coubts. 

The  courts  cannot  make  a  contract  to  suit 
one  of  the  parties,  but  must  take  the  contract 
as  they  find  it  and  determine  the  rights  of  the 

f>arties   from   it   as   they    themselves   make    or 
eave  it. 

[Ed.  Note. — For  other  cases,  see  Contracts, 
Cent.  Dig.  §  723;    Dec.  Dig.  {  143.*] 

Appeal  from  Circuit  Court,  Carter  County. 

"Not  to  be  officially  reported." 

Action  by  M.  W.  Games  against  Frazler  & 
Foster.  Judgment  of  dismissal,  and  plain- 
tiff appeals.    Affirmed. 

Armstrong  &  Dnvall,  for  appellant.  H.  R. 
Dysard,  for  appellees. 

SETTLE,  C.  J.  This  Is  an  appeal  from  a 
Judgment  of  the  Carter  circuit  court  sustain- 
ing a  demurrer  to  appellant's  petition  and 
dismissing  the  actlou.  The  action  was  In- 
stituted by  appellant  against  appellees  to  re- 
cover of  them  $2,000  damages  for  the  alleged 
breach  of  a  contract  which  he  claimed  to 
have  made  with  appellees  In  West  Virginia, 
and  by  the  terms  of  which,  as  averred  In  the 
petition,  he  undertook  to  work  for  them  as 
foreman  of  their  rock  crusher  for  a  term  of 
four  years  from  March  15,  1907,  for  which 
they  agreed  to  bear  the  expense  of  his  re- 
moval from  West  Virginia  and  to  pay  him 
$3.25  per  day  for  each  working  day,  during 
the  four  years,  whether  their  rock  crusher 
was  operated  or  not.  It  was  further  alleged 
in  the  petition  that  appellees  also  agreed  to 
furnish  appellant,  free  of  cost,  during  the 
four  years,  what  coal  be  would  need,  a  good, 
roomy  dwelling  house,  fertile  garden,  thrifty 
bearing  orchard,  and  five  acres  of  productive, 
tillable  land,  for  the  use  of  himself  and  fam- 
ily, and  to  furnish  him  during  the  four  years 
all  necessary  supplies  for  family  use  at  a 
profit  to  appellees  of  10  per  cent  upon  the 
cost  price  of  such  ssppUes.  The  petition  con- 
tains the  further*  averment  that  appellees 
also  agreed  to  reduce  the  contract  they  made 
with  appellant  to  writing  and  give  him  a  copy 
thereof  after  It  was  signed  by  the  parties, 
but  that  they  failed  to  do  so.  It  was  farther 
alleged  In  the  petition  that  appellant  removed 
to  Carter,  Carter  county,  Ky.,  and  began 
work  for  appellees  March  15,  1907,  as  he 
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he  remained  In  their  service,  but  that  they 
wrongfully  discharged  him,  failed  to  furnish 
him  a  house,  orchard,  and  five  acres  of  land 
as  agreed,  and  also  that  they  failed  to  fur- 
nish him  coal  and  other  supplies  as  stipu- 
lated. 

The  demurrer  filed  by  appellees  to  the  peti- 
tion wan  sustained  In  the  court  below,  for 
the  very  obvious  reason  that  the  petition  ad- 
mitted the  contract  was  not  In  writing,  and 
also  that  It  was  not  to  be  performed  within 
one  year.  Therefore  It  was  within  the  stat- 
ute of  frauds  and  not  enforceable,  and,  not 
being  an  enforceable  contract,  appellant  could 
not  recover  of  appellees  damages  for  Its 
breach.  The  statute  (subsection  7,  S  470,  Ky. 
St  [subsection  7,  §  1776,  Russell's  St.])  ap- 
plies to  oral  or  verbal  contracts  that  are  not 
to  be  performed  by  either  party  within  a 
year.  So,  In  all  cases  where  the  contract  Is 
such  that  it  cannot  be  performed  by  either 
party  within  a  year,  then  it  Is  necessary  that 
the  agreement  should  be  in  writing  and  sign- 
ed by  each  party,  to  make  it  binding  on  both. 
Klein  V.  Liverpool  Ins.  Co.,  57  S.  W.  250; 
Smith  V.  Theobald,  86  Ky.  141,  5  S.  W.  394 ; 
Holloway  v.  Hampton,  4  B.  Mon.  415.  There 
Is  nothing  in  a  verbal  contract  for  hire,  not 
to  be  performed  within  a  year,  that  differen- 
tiates it  from  other  contracts.  Therefore  it 
is  within  the  statute  of  frauds.    20  Cyc.  207. 

It  is  likewise  true  that  a  contract  for  the 
sale  of  real  estate,  or  any  lease  thereof  for 
a  longer  term  than  one  year,  must  be  In  writ- 
ing, and  it  has  been  held  by  this  court  that 
a  lease  of  land  for  the  term  of  one  year  from 
a  future  date  is  not  enforceable,  unless  the 
contract  is  In  writing.  Greenwood  v.  Stroth- 
er,  91  Ky.  4S2,  16  S.  W.  138.  So  in  the  in- 
stant case  appellant  was  in  no  better  attitude 
to  recover  damages  for  the  alleged  failure 
of  appellees  to  furnish  him  the  bouse,  orchard, 
and  Ave  acres  of  land,  than  he  was  to  recover 
for  any  other  alleged  breach  by  appellees  of 
their  contract  with  him. 

The  fact,  alleged  in  the  amended  petition, 
that  the  contract  was  made  in  West  Virginia, 
cannot  prevent  the  application  of  the  statute 
of  frauds,  as  it  is  admitted  in  the  petition 
that  It  was  to  be  performed  In  Kentucky. 
Besides,  if  it  were  not  true  that  the  laws  of 
this  state  would  govern  the  rights  of  the  par- 
ties under  the  contract,  it  is  not  sufficiently 
alleged  in  the  petition  that  it  is  not  within 
the  statute  of  frauds  in  West  Virginia. 

The  averments  of  the  petition  as  to  the 
alleged  promise  of  appellees  to  reduce  the 
contract  to  writing,  and  their  failure  to  do 
Bo,  cannot  change  the  rights  of  the  parties. 
As  this  Is  not  a  suit  in  equity  to  enforce  per- 
formance of  this  alleged -agreement,  we  need 


it  and  also  recover  of  them  damages  for  its 
alleged  breach,  such  a  proceeding  would  de- 
stroy the  usefulness  of  the  statute  of  frauds. 
The  courts  cannot  make  a  contract  to  suit 
one  of  the  parties,  but  must  take  the  con- 
tract as  they  find  it,  and  determine  the  rights 
of  the  parties  from  It  as  the  parties  them- 
selves make  or  leave  It. 

As  appellant's  petition  did  not  state  a 
cause  of  action,  the  demurrer  was  properly 
sustained. 

Wherefore  the  judgment  Is  affirmed. 


STANDARD  LUMBER  CO.  v.  COLDWELL. 
(Court  of  Appeals  of  Kentucky.    May  12,  1909.) 

Jddqment  (I  570*)— Res  Judicata.— Dismiss- 
al OF  Petition. 

A  judgment  dismissing  a  petition  because 

not  stating  a  cause  of  action  is  no  bar  to  a  new 

action  on  a  good  petition. 
[Ed.   Note. — For  other   cases,    see   Judgment, 

Cent.  Dig;  §  1039;    Dec.  Dig.  !  570.*] 

"Not  to  be  officially  reported." 
On  motion  for  rehearing.    Portion  of  main 
opinion  withdrawn,  and  motion  denied. 
For  former  opinion,  see  117  S.  W.  286. 

CARROLL,  J.  The  record  does  not  show 
what  disposition,  if  any,  was  made  of  the 
action  as  to  any  of  the  defendants  except  the' 
Ohio  Valley  Tie  Company.  It  appears  that 
the  demurrer  filed  by  the  Ohio  Valley  Tie 
Company  to  the  petition  as  amended  was 
sustained,  and,  declining  to  plead  further,  the 
petition  as  amended  was  dismissed.  As  stat- 
ed in  the  opinion,  the  only  parties  to  thi<> 
appeal  are  the  Standard  Lumber  Company 
appellant,  and  the  Ohio  Valley  Tie  Company 
appellee.  Therefore  the  opinion  did  not  Id 
any  manner  whatever  adjudicate  or  deter- 
mine the  rights  of  the  Standard  Lumber 
Company,  against  any  of  the  d&f endants  other 
than  the  Ohio  Valley  Tie  Company.  As  to 
the  Ohio  Valley  Tie  Company  the  general  de- 
murrer was  sustained  upon  the  ground  that 
the  petition  did  not  state  facts  sufficient  to 
constitute  a  cause  of  action. 

In  our  opinion  the  demurrer  of  the  Ohio 
Valley  Tie  Company  was  properly  sustained. 
In  view  of  the  Indorsement  on  the  margin 
of  the  record,  and  the  further  fact  that 
the  record,  did  not  show  any  assignment  of 
the  notes  by  Patton,  the  petition  should  have 
affirmatively  stated  facts  sufficient  to  avoid 
the  release  purporting  to  have  been  made  by 
Patton,  and  showed  by  appropriate  averments 
that  Howard  was  not  authorized  to  sign  Pat- 
ton's  name,  and  that  Campbell  was  not  au- 
thorized to  attest  the  release.  As  the  petition 
did  not  state  a  cause  of  action,  the  dismissal 
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of  it  does  mot  prevent  the  Standard  Lumber 
CJompany  from  iDStitntlng  a  new  action  at 
law  against  the  Ohio  Valley  Tie  Company,  a 
Bolrent  corporation,  to  recover  from  It  the 
value  of  the  timber  alleged  to  have  been 
wrongfully  converted  by  it  Potter  v.  Benge 
(Ky.)  67  S.  W.  1005.  If  a  new  suit  is  In- 
stituted against  the  Ohio  Valley  Tie  Compa- 
ny, the  question  as  to  the  sufficiency  of  the 
release  of  the  mortgage,  and  the  effect,  If 
any,  of  the  failure  by  Patton  to  transfer 
the  notes  on  the  record,  as  well  as  the  decla- 
rations. If  any,  made  by  Patton  to  the  Ohio 
Valley  Tie  Company  that  the  Hen  was  satis- 
fied, can  be  raised  by  the  pleadings  and  evi- 
dence and  determined  by  the  court 

So  much  of  the  opinion  as  considers  the 
validity  or  sufficiency  of  the  release  is  with- 
drawn, and  the  petition  for  rehearing  la 
overruled. 


UNITED  STATES  FIDELITY  A  GUABAN- 
TI  CO.  V.  COMMONWEALTH. 

(Court  of  Appeals  of  Kentuclty.    May  12,  190».) 

1.  Mercantile  Agencies  (§  1*)— Occdpation 

—  "INQUIBIRO     INTO     AND     RePOBTINO     OH 

Cbbdit." 

A  corporation  whose  business  is  to  guar- 
antee, indorse,  secure  payment  of  debts  and  obli- 
gations, insure  fidelity  of  peisons  and  concerns 
holding  positions  of  trust,  and  through  guaran- 
teed attorneys  furnish  direct  to  subscribeis  of 
a  quarterly  publication,  and  hot  through  the 
company,  the  commercial  standing  of  merchants 
and  other  persons  is  engaged  in  the  business 
of  inquiring  into  and  reporting  on  the  credit 
and  standing  of  persons  engaged  in  business 
within  Ky.  St  1809,  |  4224  (Russell's  St  { 
6157),  requiring  persons  or  concerns  so  engaged 
to  secure  a  license. 

[Ed.  Note.— For  other  cases,  see  Mercantile 
Agencies,  Dec.  Dig.  g  1.*] 

2.  Licenses   ft  42*)  —  Occupation— FAtLUBE 
TO  Obtaiit  juickrsk— Fbosecution— Deten- 

BBS. 

In  the  prosecution  of  a  corporation  for 
engaging  iu  a  specified  business  without  an  oc- 
cupation license,  it  is  no  defense  that  in  en- 
gaging in  such  business  defendant  exceeded  its 
corporate  powers. 

[Ed.  Note.— For  other  cases,  see  Licenses, 
Dec  Dig.  i  42.*] 

Appeal  from  Circuit  Court,  Fleming  County. 

"To  be  officially  reported." 

Proceedings  by  the  Commonwealth  against 
the  United  States  Fidelity  ft  Guaranty  Com- 
pany for  failure  to  obtain  an  occupation  li- 
cense. From  a  judgment  for  plaintiff,  de- 
fendant appeals.    Affirmed. 

3.  H.  Power  and  Allen  D.  Cole,  for  appel- 
lant   M.  J.  Henness^,  for  appellee. 

CARROLL,  J.  One  of  the  subsections  of 
section  4224  of  the  Kentuclty  Statutes  of  the 
1909  edition  (Russell's  St  I  61S7)  provides 
that  "each  and  every  person,  partnership  or 
corporation  having  representatives  In  this 
state,  who  engage  In  the  business  of  Inquir- 
ing into  and  reporting  upon  the  credit  and 


standing  cft  persons  engaged  in  business  in 
this  state,  shall  pay  a  license  tax  of  one 
hundred  dollars.  Any  person  having  sudi  li- 
cense shall  print  In  his  letter  head  a  state- 
ment of  the  fact  The  payment  of  the  tax 
shall  be  made  direct  to  the  Auditor,  and  Ids 
receipt  therefor  shall  exempt  the  company 
or  party  carrying  on  said  business  from  the 
payment  of  such  tax  In  any  county,  and  pay- 
ment of  such  tax  shall  not  be  required  of 
any  snbagent  or  correspondent  of  the  party 
for  the  company  carrying  on  said  business 
In  this  state ;  and  any  such  person  acting  as 
correspondent  or  subagent  of  such  agmt  or 
company,  and  who  shall  transact  any  boai- 
nese,  make  report  to  such  company,  whether 
within  or  without  this  state,  without  the 
party  or  company  having  first  paid  the  tax 
herein  provided,  shall  be  liable  to  all  pen- 
alties for  carrying  on  the  business  without 
paying  the  tax."  The  appellant  was  pro- 
ceeded against  by  penal  action  for  violating 
this  section  by  failing  to  procure  the  license 
therein  mentioned,  and  upon  a  trial  on  an 
agreed  state  of  facts  was  found  guilty  and 
fined  $100.  Insisting  that  it  was  not  en- 
gaged in  the  business  described  In  the  stat- 
ute. It  asks  that  the  judgment  against  it  be 
reversed. 

It  appears  from  the  agreed  statement  of 
facts  that  the  company  is  a  Maryland  cor- 
poration, with  power  to  guarantee,  Indorse, 
secure  payment,  and  punctual  performance 
and  collection  of  notes,  debts,  bills  of  ex- 
change, contracts,  bonds,  accounts,  and  other 
evidences  of  debt  It  is  further  authorized 
to  insure  the  fidelity  of  any  person,  partner- 
ship, association,  corporation,  or  company 
holding  any  place  or  position  of  trust  or  re- 
sponsibility, or  owing  any  duty,  contractual, 
or  otherwise,  to  any  person  or  persons.  It 
further  appears  that  the  company  Issues  a 
publication  styled  "Guaranteed  Attorneys 
Quarterly,"  and  that.  In  consideration  of  the 
fee  paid  to  It  by  attorneys  throughout  the 
country.  It  inserts  their  names  In  these  qnai^ 
terlles,  and  guarantees  merchants  and  other 
persons  sending  to  these  attorneys  claims 
that  they  will  promptly  and  faithfully  pay 
over  all  money  collected.  It  also  furnishes 
to  merchants  and  other  persons  for  a  con- 
sideration Its  list  of  guaranteed  attorneys, 
and  provides  both  the  attorneys  and  the  sub- 
scribers with  blank  forms  upon  whidi  in- 
formation respecting  the  financial  standing 
of  persons  whom  the  subscribing  merchants 
desire  to  deal  with  may  be  furnished  by  the 
attorneys.  J.  H.  Power  and  T.  L.  Gibbons, 
attorneys  at  law  in  Fleming  county,  were 
among  the  guaranteed  attorneys  of  this  com- 
pany, and  these  attorneys  from  time  to  time, 
and  when  requested,  answered  such  inquiries 
concerning  the  business  and  commercial  stand- 
ing of  persons  as  subscribing  members  to  the 
list  of  guaranteed  attorneys  desired.    These 
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doing  the  basiaess  described  In  the  section 
of  the  statute  supra,?  It  had  as  represen- 
tatlrea  In  Fleming  county  Powers  and  Gib- 
bons, and  guaranteed  to  all  of  Its  subscrib- 
ers that  they  would  diligently  and  faithfully 
transact  business  committed  to  their  care. 
As  a  part  of  the  consideration  for  being 
thus  listed  and  bonded  by  this  company, 
these  attorneys  agreed  that  they  would  fur- 
nish rei>orts  of  the  financial  credit  and 
standing  of  persona  to  any  subscribers  for 
the  book  published  by  the  company  contain- 
ing a  list  ot  ItB  bonded  attwneys.  Under 
this  arrangement,  the  company  received  a 
fee  from  the  attorneys  whose  Integrity  and 
fidelity  It  guaranteed,  and  also  a  fee  trom 
the  merchants  and  others  to  whom  it  sold 
its  book  containing  the  names  of  these  at- 
torneys. It  Is  true  that  these  attorneys  did 
not  make  reports  of  the  financial  standing 
of  Indiriduals  directly  to  the  company,  but 
it  did'  make  such  reports  to  all  persons  who 
were  authorized  by  the  company  to  request 
them.  In  our  opinion  the  company  within 
the  meaning  of  the  statute  was  engaged 
through  its  attorneys  la  the  business  of  in- 
quiring into  and  reporting  upon  the  credit 
and  standing  of  persons  engaged  in  busi- 
ness In  this  state.  The  fact  that  the  attor- 
neys were  not  exclusively  engaged  in  the 
business  of  furnishing  information  concern- 
ing the  financial  standing  of  merchants  and 
others,  or  the  fact  that  the  company  guaran- 
teed their  fidelity  generally,  did  not  alter 
the  fact  that  they  did  as  the  agents  and  rep- 
resentatives of  the  company  make  these  re- 
ports. We  are  not  able  to  perceive  any  dif- 
ference, so  far  as  the  result  desired  to  be 
accomplished  is  concerned,  between  sending 
the  report  direct  to  the  company  to  be  fur- 
nished by  it  to  the  merchant  and  sending 
It  immediately  to  the  merchant  In  each 
instance  the  company  through  Its  agents 
gathered  the  information  and  distributed  It 
to  the  persons  entitled  to  receive  it.  There 
are  several  concerns  distinctly  known  as 
conunerdal  agencies,  such  as  Dunn  and  Brad- 
street,  that  are  engaged  exclusively  in  this 
business.  These  agencies  obtain  through 
their  representatives  or  attorneys  informa- 
tion as  to  the  financial  standing  of  persons 
and  furnish  this  Information  to  their  sub- 
scribers; but  in  the  end  the  only  difference 
between  their  methods  and  those  employed 
by  the  appellant  company  is  in  the  means 
by  which  the  desired  end  is  attained  and 
the  volume  of  business  done.  The  contract 
entered  into  between  the  appellant  company 
and  its  attorneys  required  them  to  furnish 
the  information  free  to  all  subscribers  for 


tomey  because  he  is  a  bonded  representatlv* 
of  the  company,  and  the  attorney  gives  the 
subscriber  the  Information  desired  because 
his  contract  with  the  company  obliges  him 
to  do  so.  So  that,  in  every  detail  of  the 
transaction,  the  attorney  Is  acting  as  a  rep- 
resentative of  the  company.  The  statute 
should  be  construed  liberally  to  carry  out 
its  latent,  and  its  purpose  is  clearly  express- 
ed in  the  sentence  declaring  that  "^ach  and 
every  person,  partnership,  or  corporation, 
having  representatives  in  tills  state,  who  en* 
gage  in  the  business  of  Inquiring  Into  and 
reporting  upon  the  credit  and  standing  of 
persons  engaged  in  business  in  this  state^ 
shall  pay  a  license  tax  of  one  hundred  dol- 
lars." We  do  not  deem  it  necessary  to  in- 
quire into  the  power  of  the  company  under 
its  charter  to  do  the  character  of  business 
for  which  It  was  prosecuted.  It  assumed 
the  right  under  Its  charter  to  engage  In  this 
business,  and  will  not  be  beard  to  say,  whea 
prosecuted  for  failing  to  obtain  the  neces- 
sary license,  that  in  doing  so  it  exceeded 
its  diarter  powers. 

Wherefore    the   judgment    of   the   lower 
court  is  afBrmed. 


BRUTOITS  ADM'R  v.  BDDINQTON-GRIP- 

FITHS  CONST.   CO.   et  al. 
(Court  of  Appeals  of  Kentucky.    May  6,  1909.> 

1.  Masteb  and  Sebvast  (§§  101,  102*)— Safk. 
Place  to  Wobk. 

The  master  must  use  ordinaiy  care  to 
furnish  the  servant  a  reasonably  safe  place  in 
which  to  work. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant  Cent  Dig.  H  171,  173;  Dec  Dig.  || 
101,  102.*] 

2.  Wmmssxs   (§    288*)— OBoss-ExAiaRATioif 
-Scope. 

In  an  action  for  death  of  a  person  in  a  tun- 
nel, where  a  witness  for  plaintiff  testified  as  to 
the  location  of  deceased  when  killed  by  a  fall- 
ing stone,  defendant  on  cross-examination  could 
go  into  new  matter  and  prove  any  facts  as  to 
which  the  witness  could  testify,  Including  the 
result  of  his  prior  inspection  oi  the  roof. 

[Ed.  Note.— For  other  cases,  see  Witnesses. 
Cent  Dig.  I  942;  Dec.  Dig.  |  268.*] 

8.  Tbial  (§  140»)  —  QuEsnow  fob  Jtjbt  — 

CBBDiBiLrrr  of  WrmESSES. 

Where  the  testimony  of  one  witness  is  in- 
consistent with  that  of  others,  it  is  a  question 
for  the  jury  to  decide  which  witness  they  will 
believe. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  f{  334,  885 ;  Dec.  Dig.  |  140.*] 

4.  Tbiai  ((  139*)— QuEsnoK  fob  Jubt— Suf> 

FICIXNCT  OF  EVIOENOK. 

If  there  is  any  evidence  warranting  a  find- 
ing for  plaintiff,  the  question  is  for  the  jury^ 
though  one  of  plaintiff's  witnesses  may  con- 
tradict his  other  witnesses. 

[Ed.  Note.— For  other  cases,  see  TriaL  Cent 
Dig.  {  332 ;    Dec.  Dig.  g  139.*] 
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under  the  evidence,  to  be  for  the  jury. 

[Eid.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  g  1010;    Dec.  Dig.  |  286.*] 

Appeal  from  Circuit  Court,  Laurel  County. 
"Not  to  be  officially  reported." 
Death  action  by  James  Bruton's  adminis- 
trator against  the  Eddlngtou-Griffltbs  Con- 
struction Company  and  another.  There  was 
a  directed  verdict  tor  defendants,  and  plain- 
tiff appeals.  Reversed  and  remanded  for  a 
new  trial  as  to  the  mentioned  defendant, 
and  affirmed  as  to  the  other. 

W.  B.  Evans  and  O.  C.  Williams,  for  ap- 
];>ellant    J.  W.-  Alcorn,  tor  appellees. 

HOBSON,  J.  The  Eddlngton-Grlfflths 
Construction  Company  entered  into  a  con- 
tract with  the  LouisvUle  &  Nashville  Rail- 
road Company  to  make  a  tunnel  for  it  in 
Laurel  county.  James  Bruton  was  a  colored 
laborer  In  its  service,  and.  while  at  work  in 
the  tunnel  was  killed  by  a  stone  which  fell 
from  the  roof  of  the  tunnel  upon  him,  mash- 
ing him  so  that  he  died  almost  immediately. 
This  action  was  brought  by  his  administra- 
tor against  both  the  railroad  company  and 
the  construction  company  to  recover  for  his 
death.  At  the  conclusion  of  the  evidence 
for  the  plaintiff,  the  court  instructed  the 
Jury  peremptorily  to  find  for  the  defendants. 
A  verdict  and  Judgment  having  been  ren- 
'dered  for  the  defendants,  the  plaintiff  ap- 
peals. 

The  peremptory  instruction  as  to  the  rail- 
road company  was  proper,  as  the  deceased 
■was  not  in  its  service,  and  there  was  noth- 
ing in  the  evidence  to  make  it  responsible 
for  his  death.  As  to  the  construction  com- 
pany, a  different  question  Is  presented.  The 
relation  of  master  and  servant  existed  be- 
tween the  deceased  and  it  It  was  incum- 
l>ent  on  It  to  use  ordinary  care  to  furnish 
the  deceased  a  reasonably  safe  place  to 
work.  The  rock  which  fell  was  a  large 
piece  of  slate,  and  Is  called  by  one  of  the 
witnesses  a  "horseback."  It  was  2  or  3 
feet  wide,  2  feet  broad,  and  a  foot  or  more 
thick.  It. fell  about  20  feet  from  the  mouth 
of  the  tunnel.  The  tunnel  had  been  cut  for 
about  50  feet.  For  about  35  feet  it  was 
completed,  and  for  about  15  feet  the  bench 
had  not  been  taken  out  The  deceased  was 
working  on  the  floor  of  the  tunnel  cleaning 
it  up.  He  belonged  to  what  was  called  the 
"night  shift,"  and  had  only  been  at  work  a 
few  minutes  when  the  rock  fell  upon  him. 
The  roof  of  the  tunnel,  so  far  as  it  had 
been  completed,  was  not  braced  or  protect- 
ed In  any  way  to  prevent  the  stone  above 
from  falling  down,  although  preparation  had 


around  that  were  streaks  and  muddy  seams 
where  the  water  had  seeped  through,   and 
where  it  looked  like  plugs  would  drop  out  at 
any  time  on  any  little  Jar.    He  also  proved 
by  J.  W.  Hodges:    That  about  two  days  be- 
fore the  deceased  was  killed  he  was  at  the 
tuniiel  and  looked  at  the  roof;  that  he  saw 
some  rocks  fall  while  he  was  working  there; 
there  were  seams  In  the  rock,  and  the  rock 
looked   loose   up  In  there,   and  looked    like 
they  might  fall  out  at  any  time;    at  places 
it  looked  like  the  rock  was  seamy;  that  this 
condition   existed   at   the   point   where    the 
deceased  was  killed,  and  at  all  points  along 
about  there;    the   seams   looked  like    dirt 
seams;    it  was  bad  rock  in  there.    TiniVters 
bad  been  hauled  there  for  the  purpose   of 
bracing  up  the  tunnel,  but  had  been  used 
for    another    purpose.      The    witness     had 
worked  In  coal  mines  and  had  eight  years  of 
experience    In    such    mines.      Some    of    the 
cracks  were  two  inches  wide.    The  plaintiff 
also  introduced  Thomas  Potter  and  proved 
by  him  the  location  of  the  deceased  about 
20  feet  from   the   mouth  of  the  tunnel    at 
the  time  he  was  killed.     On  cross-examina- 
tion the  defendant  showed  by  Potter:    That 
he  was  foreman  In  charge  of  the  gang;  that 
on   that   afternoon   before   Potter   went    to 
work  he  had  taken  a  sounding  bar  and  scal- 
ed  the  roof,   knocking  on   the  roof  of   the 
tunnel  to  ascertain  if  anything  was  loose, 
and  get  it  down;  that  the  roof  was  of  solid 
slate  at  that  time;   that  he  discovered  noth- 
ing wrong,  did  not  see  any  cracks  there;  and 
that  the  place  that   fell   was   a  horseback 
which  would  give  no  notice  of  Its  liability  to 
fall  until  It  came  down.     The  plaintiff  also 
showed  that  the  tunnel  was  dark,  was  only 
lit  by  some  gasoline  torches  which   would 
throw  light  upon  the  floor,  but  would  not 
throw  light  on  the  roof  overhead  so  that  the 
deceased  could  see  the  condition  of  the  roof. 
When  the  plaintiff  introduced  Potter,  the 
defendant  was  at  liberty  on  cross-examina- 
tion to  go  into  new  matter  and  to  prove  by 
the  witness  any  facts  which  he  could  testify 
to;    but  if  his  testimony  was  inconsistent 
with  the  testimony  of  other  witnesses  given 
on  the  trial,  it  would  be  a  question  for  the 
Jury  which  witness  they  would  l>elleve.    If 
the   testimony   of  the  witnesses   Nickolson 
and  Hodges  was  true,  the  condition  of  the 
roof  of  this  tunnel  was  very  different  from 
that  which  the  witness  Potter  testified  to 
on   cross-examination,   and.   If  their   testi- 
mony was  true.  It  was  a  question  for  the 
Jury  whether  the  master  had  used  ordina- 
ry care  to  furnish  his  servant  a  reasonably 
safe  place  to  work;   for  if  the  rock  of  the 
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The  rule  is  tbat,  If  there  Is  any  evidence 
warranting  a  finding  for  tlie  plaintiff,  the 
question  Is  for  the  Jury,  and  the  rule  is  not 
different  although  one  of  the  witnesses  in- 
troduced on  behalf  of  the  plaintiff  may  con- 
tradict the  other  witnesses  introduced  by 
him.  The  plaintiff  read  on  the  trial  also  the 
deposition  of  Bb  Nelson,  which  tends  to  con- 
firm the  testimony  of  Nlckolson  and  Hodges. 
The  judgment  as  to  the  Louisville  &  Nash- 
Tille  Railroad  Company  is  affirmed;  but  as 
to  the  Eddlngton-Grlffiths  Construction  Com- 
pany the  Judgment  is  reversed,  and  cause 
remanded  for  &  new  triaL 


RICHARDSON  v.  ISAACS  et  al. 
(Court  of  Appeals  of  Kentucky.    May  12,  1009.) 

1.  Evidence  ({  419*)— Contract  Relating  to 
Land— PAnoL  Evidence. 

Under  Ky.  St.  §  470  (Russell's  St.  {  1775), 
declaring  void  oral  conti-acts  for  the  conveyance 
of  land,  and  providing  tbat  the  con.'iideration 
need  not  be  expressed  in  writing,  but  may  be 
proved  or  disproved  by  parol  or  other  evidence, 
the  vendor  of  land  under  a  contract  cannot  show 
by  parol  evidence  tbat  the  amount  recited  in  the 
contract  to  have  been  paid  was  not  paid,  but 
in  lieu  thereof  there  was  an  oral  promise  to 
convey  certain  other  land  on  demand. 

[Bd.    Note. — For   other   cases,    see    Evidence, 
Dec  Dig.  f  419.*] 

2.  Frauds,  Statute  of  (|  108*)— Transfer  o» 
Land. 

The  execution  of  a  deed  to  land  and  a  ten- 
der thereof  to  the  grantee  as  a  compromise  of  a 
dispute  between  the  parties  which  the  grantee 
refused,  is  not  a  sufRcient  written  acknowledg- 
ment of  an  oral  contract  to  convey  the  land  to 
take  it  from  the  operation  of  the  statute  of 
frauds  so  as  to  entitle  such  grantee  to  a  specific 
performance. 

(lOd.  Note.— For  other  cases,  see  Frauds,  Stat- 
ute of,  Dec.  Dig.  {  103.*] 

3.  Witnesses  (J  144*)—Competenct— Trans- 
action wrrH  Person  Since  Deceased. 

A  contract  with  a  person  since  deceased 
cannot  be  shown  by  the  testimony  of  the  other 
party  thereto. 

[Ed.  Note. — For  other  cases,  see  Witnesses, 
Cent.  Dig.  §8  625-643;    Dec.  Dig.  8  144.*] 

4.  Witnesses  (8  176*)— Competency. 

The  survivmg  party  to  a  contract  is  not 
rendered  competent  to  testify  as  to  the  contract 
l).v  the  testimony  of  the  heirs  of  the  dccfasod 
Iiarty,  where  they  did  not  testify  as  to  the  mat- 
ter in  question. 

[Ed.  Note.- For  other  cases,  see  Witnesses, 
Dec.  Dig.  8  176.*] 

Appeal  from.  Circuit  CJourt,  Estill  County. 
"Not  to  be  oflJcially  reported." 
Action  by  Curtis  Richardson  against  Rob- 
ert Isaacs  and  others.    From  a  Judgment  for 
defendants,  plaintiff  appeals.    Affirmed. 

J.  B.  White  and  Hazelrlgg.  Chenault  & 
Hazelrlgg,  for  appellant  Rlddell  &  Friend, 
for  appellees. 


"Article  of  agreement  between  C.  Richard- 
son of  the  first  part  and  C.  M.  Isaacs  of  the 
second  part  The  party  of  the  first  part  has 
sold  to  the  party  of  the  second  part  a  cer- 
tain tract  of  land  known  as  the  lower  farm 
of  Barker  Gum,  deceased,  for  seven  hundred 
dollars,  two  hundred  dollars  in  hand  paid  the 
receipt  of  which  is  hereby  acknowledged, 
which  may  be  paid  as  follows:  One  tract  of 
land  in  Jackson  county  known  as  the  Sucky 
Isaacs,  deed.,  farm  supposed  to  be  150  acres 
more  or  less  at  two  dollars  and  fifty  cents 
per  acre  to  go  as  a  credit  on  the  remainder 
of  the  five  hundred  dollars  when  said  land  is 
surveyed.  Of  general  warranty  on  said  land. 
This  22d  day  of  February,  1894.  Curtis 
Richardson.  C.  M.  Isaacs."  The  petition 
alleges  that  the  sum  of  $200,  recited  to  have 
been  paid  by  Isaacs  to  Richardson  as  part 
of  the  consideration  for  the  conveyance  from 
Richardson  to  Isaacs,  was  not,  in,  fact,  paid 
nor  intended  to  be  paid,  but  that  instead  of 
paying  the  $200,  C.  M.  Isaacs  verbally  agreed 
that  he  would,  upon  demand,  convey  to  Cur- 
tis Richardson  by  deed  of  general  warranty 
150  acres  of  land  in  Jackson  county,  Ky.,  and 
give  him  a  quitclaim  deed  to  Isaacs'  interest 
in  another  tract  in  Jackson  county  supposed 
to  contain  550  acres.  The  appellees,  who  are 
the  children  of  C.  M.  Isaacs,  deceased,  an- 
swered, denying  all  of  the  material  allega- 
tions of  the  petition  and  pleading  that  Rich- 
ardson had  assigned  the  benefit  of  the  writ- ' 
ten  contract  sued  on  to  Capt.  John  Wilson. 
By  reply  Richardson,  while  admitting  the  as- 
signment of  the  contract  to  Wilson,  as  set 
out  in  the  answer,  alleged  that,  by  the  as- 
signment, it  was  only  intended  to  transfer 
to  Wilson  the  Sucky  Isaacs  farm  mentioned 
in  the  contract,  but  that  it  was  not  intended 
to  transfer  to  him  any  other  interest  in  the 
contract  There  were  several  amendments 
filed  by  the  respective  parties,  and  the  plead- 
ings are  somewhat  prolix  and  confused,  but 
we  think  the  material  Issues  were  substan- 
tially made  by  the  pleadings  mentioned.  The 
chancellor,  upon  the  trial  of  the  case,  dis- 
missed the  petition,  and  to  review  that  judg- 
ment the  plaintiff  has  appealed. 

The  verbal  contract  to  convey  the  two 
tracts  of  land,  as  before  stated,  is  clearly 
within  the  provisions  of  the  statute  of  frauds. 
Section  470,  Ky.  St  (Russell's  St  8  1775), 
provides  that:  "No  action  shall  be  brought 
to  charge  any  person  ♦  •  •  upon  any  con- 
tract for  the  sale  of  real  estate,  or  any  lease 
thereof  for  a  longer  term  than  one  year; 
♦  •  ♦  unless  the  contract  or  some  mem- 
orandum or  note  there,  be  In  writing,  and 
signed  by  the  party  to  be  charged  therewith, 
or  by  his  authorized  agent;   but  the  consld- 
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was  noc  in  lact  pam  as  aiiegea;  oni  ne 
could  not,  nnder  the  statute,  Inject  into  this 
written  contract  a  yerbal  agreement  to  con- 
vey two  tracts  of  land  In  lieu  of  the  $200 
which  he  says  was  not  the  real  consideration 
for  the  contract  This  would  produce  the 
■verj  evil  wlilch  the  statute  was  Intended  to 
prevent. 

But  It  is  insisted  for  appellant:  That, 
even  assuming  that  the  verbal  contract  set 
up  in  the  petition  is  unenforceable  under 
the  statute,  the  evidence  of  plaintiff  show* 
that  Isaacs  in  bis  lifetime  prepared  a  deed 
for  150  acres  of  land  In  Jackson  county,  Ky., 
which  he  and  his  wife  signed  and  acknowl- 
edged, and  that  he  afterwards  tendered  it  to 
Richardson  In  full  settlement  of  the  claim  of 
the  latter  nnder  the  contract  sued  on,  but 
that  Blchardson  refused  to  accept  the  deed 
aa  full  settlement,  and  therefore  It  was  not 
delivered;  that  this  deed,  signed  by  Isaacs, 
is  a  sufficient  compliance  with  the  statute  of 
frauds;  and  that  there  should  be  a  specific 
performance  decreed  for  the  150  acres  de- 
scribed In  the  deed.  The  answer  to  this 
proposition  is  that  the  evidence  indubitably 
shows  that  the  deed  was  prepared  and  ten- 
dered as  a  compromise  on  the  part  of  Isaacs 
with  Richardson,  and  that  the  latter  refused 
to  make  the  compromise  or  accq>t  the  deed 
as  tendered.  Isaacs  did  not  admit  that  there 
was  due  from  him,  under  the  contract,  the 
duty  of  conveying  150  acres  of  land  to  Rich- 
ardson. On  the  contrary,  the  witness  Winn, 
who  prepared  the  deed  and  tendered  it  for 
him  to  Richardson,  testified  that  Isaacs  was 
thereby  trying  to  buy  his  peace,  and  this 
deed  cannot  therefore,  in  any  fair  sense,  be 
said  to  have  been  an  acknowledgment  in 
writing  of  the  verbal  contract  set  up  in  the 
petition. 

There  was  no  evidence,  except  the  testi- 
mony of  Richardson  himself,  which  tended 
to  show  that  the  $200,  recited  in  the  writ- 
ten contract  to  have  been  paid,  was  not  in 
fact  paid  by  Isaacs,  and  his  testimony  on 
this  point  was  clearly  Incompetent  as  against 
the  dead  man;  nor  was  it  made  competent 
by  the  subsequent  testimony  by  the  heirs  at 
law  of  Isaacs,  as  they  did  not  testify  on  this 
point 

Upon  the  written  contract  between  Rich- 
ardson and  Isaacs,  hereinbefore  set  out 
there  was  this  indorsement:  "March  1,  '95. 
I  assign  the  benefit  of  the  within  bond  to 
Capt  John  Wilson.  C.  Richardson."  This 
assignment  is  admitted  In  the  reply  of  the 
appellant  There  is  no  evidence  in  the  rec- 
ord, except  the  testimony  of  Curtis  Richard- 
son himself,  which  tends  to  limit  the  full 
scope  of  the  assignment    Richardson's  testi- 
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PHUiADELPHIA  CASUALTY  CO.  T.  CAN- 
NON &  BTERS  MILLINERY  CO. 
(Court  of  Appeals  of  Kentucky.    May  12,  1909.) 

1.  Inscbance  (§  4S2»)— Credit  Iitsukakcx— 

CONSTBUCnOS   OF  POUCT— "BXPKBIKKCK." 

A  policy  of  credit  insurance  made  the  "ex- 
perience" of  the  insured  in  dealing  with  its  cus- 
tomers the  basis  of  credit,  and  then  provided 
that  the  higliest  previous  indebtedness  sboald  be 
taken  as  an  "experience"  which  would  justify 
the  indemnified  in  again  extending  credit  to  an 
old  customer.  Held,  that  the  term  "experience" 
meant  a  business  transaction  which  was  dooed, 
since  until  the  goods  for  which  the  credit  was 
extended  were  paid  for,  and  the  transaction  clos- 
ed, the  creditor  would  not  be  justified  in  extend- 
ing further  credit 

[E3d.  Note.— For  other  cases,  sea  Insurance, 
Dec.  Dig.  I  432.»] 

2.  IRSUBARCE  (I  4S2*)— CBEorr  Insubancb— 

COKSTBUCnON     OF     POLICY  —  ADDiriONAI. 

Credit— Bftect  of  Retubit  of  Goods  Pbe- 

viouBLT  Sold. 

Where  goods  shipped  C.  O.  D.  were  return- 
ed t>ecause  tne  customer  was  unable  to  pay  for 
them,  this  would  t>e  such  an  experience  as  would 
not  warrant  the  extension  of  further  credit  to 
him,  within  the  provision  of  a  policy  of  credit 
insurance  providing  that  the  highest  previous 
indebtedness  should  \ye  taken  as  an  experience, 
which  would  justify  the  indemnified  in  again  ex- 
tending credit  to  an  old  customer,  but  if  the 
goods  were  returned  because  not  of  the  charac- 
ter bought  or  contracted  for,  the  transaction 
should  be  entirely  ignored,  and  credit  might  be 
extended  to  such  customer  as  though  the  trans- 
action bad  never  taken  place. 

[Ed.   Note.— For  other  cases,  see  Insurance, 
Dec  Dig.  i  432.*] 

8.  INSUBAHCB  (I  4S2*)— Gbbdit  Ihsubance— 
CONSTBUCnON  OF  POLICT  —  Pbevious  Ex- 
PEBIENOB— EXEOUTIOW  OF  NOTB— "EXPKBI- 
BNCE." 

The  execution  of  a  note  in  payment  for 
goods  sold  on  credit  did  not  nntil  payment  of 
the  note,  close  the  transaction,  so  as  to  render 
it  an  ''experience"  which  would  justify  the 
creditor  in  again  extending  credit  to  an  old  cus- 
tomer. 

[Ed.   Note.— For  other  cases,  see  Insurance, 
Dec  Dig.  I  432.*] 

4.  InsuBANCB  (I  611*) — Cbedit  Insurance— 
CoNSiBucnoN  OF  Policy. 

A  policy  of  credit  insurance  provided  tliat 
before  being<  entitled  to  payment  under  the  pol- 
icy, the  insured  must  first  sustain  an  "initial 
loss,"  which  was  fixed  at  three-<]aarters  of  1 
per  cent  of  the  gross  business  done  by  the  in- 
suied,  based  upon  his  enerience  the  previous 
year,  and  provided  also  that  if  liis  total  grow 
business  should  exceed  the  sum  used  as  a  rauis, 
then  the  initial  loss  should  be  correspond- 
ingly increased.  By  a  "rider"  the  policy  was 
made  to  relate  back  to  cover  all  outstanding  ac- 
counts which  bad  l>een  created  during  the  teg- 
ular course  of  business  in  the  six  months  pre- 
ceding the  date  of  the  policy.  Held,  that  the  ef- 
fect of  the  rider  was  simply  to  antedate  the 
Solicy  six  months,  and  hence  accounts  made 
uring  such  .time  must  be  treated  as  a  part  ot 


•Por  othw  CUM  SM  samo  toplr  and  sectlos  MUMBEB  ia  Dee.  ft  Am.  Digs.  1S07  to  data,  A  Raportar  ladazM 


6.  Insdbanck  (S  511*)— Credit  Inbubarob— 
CoNsmncTiON  of  Polict— "First  Bill." 

A  policy  of  credit  insurance  Insured  a  deal- 
er a^nst  loss  which  he  might  sustain  on  ac- 
connt  of  nonpayment  of  the  first  bill  for  goods 
■old  to  new  customers,  which  was  not  to  be  in 
excess  of  |400.  Held,  that  "first  bill"  meant  the 
particnlar  articles  contracted  for  at  one  time, 
without  regard  to  the  time  within  which  the 
hill  therefor  should  be  paid,  and  did  not  include 
all  goods,  not  exceeding  $^X>,  which  were  sold 
and  delivered  between  the  first  sale  and  the  ma- 
turity of  the  bill  therefor. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Dee.  Die  f  511.*] 

«.  INSTTBANOK  (|  611*)— Gbbdit  Inbubahob— 

Salvage— Application  of. 

Where  a  policy  of  credit  insurance  makes 
no  provision  as  to  the  application  of  salvage, 
the  insured  is  entitled  to  make  such  application 
of  the  salvage  recovered  by  him  as  is  beneficial 
to  his  interests,  and  hence  may  apply  it  to  the 
discharge  of  those  debts  for  which  he  holds  no 
security  and  for  the  loss  of  which  he  is  not  in- 
demnified. 

[E>].  Note. — For  other  cases,  see  Insurance, 
Dec.  Dig.  I  511.*] 

7.  Irsubahcx  (8  665*)— Actios  or  Pouct— 
Btiokkcb. 

Where  a  policy  of  credit  insurance  provid- 
ed that  the  insured  should  be  indemnified  against 
loss  on  account  of  sales  of  goods  of  the  kind 
usually  dealt  in  by  the  insured,  and  the  ac- 
counts taken  from  the  books  of  the  insured 
•bowed  the  character  of  goods  to  be  such  as  the 
insured  dealt  in,  the  items  themselves  furnish- 
ed the  best  evidence  as  to  the  character  of  the 
goods  sold,  and  hence  no  additional  proof  as  to 
their  cliaracter  was  required. 

[Bd.  Note.— For  other  cases,  see  Insurance, 
Dec  Dig.  i  665.*] 

8.  IRSUBANOE  (I  168*) — Credit  Irbubahob— 

COKSTRBCnON    OF    POLICY. 

A  policy  of  credit  insurance  should  not  be 
•o  narrowly  construed  as  to  place  upon  the  in- 
sured any  unreasonable  or  unnecessary  labor  or 
expense  in  the  presentation  of  his  claim,  nor 
ybottld  it  b0  80  liberally  construed  as  to  place 
upon  the  insurance  company  a  liability  which, 
by  the  fair  construction  of  the  terms  of  the 
policy,  it  had  not  contracted  to  assume. 

[Eld.  Note.— For  other  cases,  see  Insurance, 
Cent  Dig.  I  825;   Dec  Dig.  f  16a*] 

'9.  INSUBAITCB  (I  665*)— Credit  Insubanob— 
AcnoK  ON  Policy  —  Evidence  —  Suffi- 

CIENCT. 

Where,  in  an  action  on  a  policy  of  credit 
insurance,  insured  showed  by  evidence  of  its 
Vmkkeeper,  speaking  from  the  books  of  account 
Ijefore  him,  that  he  had  sold  and  delivered  to  its 
various  customers,  whose  accounts  were  involv- 
ed in  the  action,  the  particular  bills  of  goods 
set  forth  in  the  items  of  account  filed  with  his 
deposition,  and  that  these  goods  were  not  paid 
for,  and  accompanied  his  statements  with  such 
evidence  of  debt  or  insolvency  in  each  particu- 
lar case  as  the  insured  bad  received  after  inves- 
tigation made,  it  established  a  prima  facie  case 
entitling  it  to  judgment,  in  the  absence  of  any 
elaim  or  showing  to  the  contrary. 
_[Eid.  Note.— BV>r  other  cases,  sea  Insurance, 
Dec  Dig.  I  665.*] 

Appeal  from  Clrcnlt  Court,  Jefferson  Coun- 
ty, Chancery  Branch,  Second  Division. 
"To  be  officially  reported." 


peiuB,  auu  pjauiuu.  Lanes  a  cruss-appeiu.  av 
versed  on  the  original  appeal,  and  affirmed 
on  the  cross-appeal,  and  remanded,  with  In- 
stmctlonB. 

Giflord  ft  Steinfeld,  for  appellant  B.  O. 
Klnkead,  for  appellee. 

LASSINO,  J.  Tbe  Philadelphia  Casualty 
Company  issued  to  the  Cannon  &  Byers  Mil- 
linery Company  a  "credit  bond,"  or  policy  of 
Insurance,  whereby  It  insured  said  millinery 
company  against  loss  not  exceeding  $3,000, 
wbldi  it  might  sustain  by  reason  of  credit 
extended  to  Its  customers  between  July  I, 
1908,  and  July  1,  1904.  At  the  end  of  the 
period  covered  by  the  policy,  the  millinery 
company  claimed  that  It  had  sustained  a 
loss  In  excess  of  $3,000,  and  demanded  pay- 
ment of  the  full  amount  of  tbe  Indemnity 
provided  for  In  the  policy.  The  Insurance 
company  denied  liability,  and  tbe  millinery 
company  brought  suit  on  the  bond.  Issue 
was  Joined  op  the  question  of  liability  under 
the  terms  of  the  policy,  and  because  of  tbe 
confllctlns  nature  of  tbe  matters  of  account 
involved  the  case  was,  on  motion  of  defend- 
ant, transferred  to  equity  and  referred  to 
tbe  commissioner  to  hear  proof.  This  was 
done,  and  tbe  result  of  tbe  commissioner's 
finding  reported  to  court  On  exceptions  to 
this  report,  tbe  case  was  tried  by  tbe  chan- 
cellor, and  Judgment  was  returned  In  favor 
of  plaintiff  for  $1,140.87.  From  that  Judg- 
ment this  appeal  is  prosecuted  by  the  casu- 
alty company,  and  tbe  millinery  ciHnpany 
has  prosecuted  a  cross-appeal. 

As  the  ultimate  liability  of  tbe  Insurance 
company  Is  made  to  depend  upon  tbe  con- 
struction that  Is  placed  upon  tbe  many  pro- 
visions and  conditions  with  which  the  policy 
Is  hedged  about  when  read  In  connection 
with  tbe  various  "riders"  thereto  subsequent- 
ly attached,  It  becomes  necessary  to  analyze, 
consider,  and  determine  tbe  meaning  of  each 
of  said  provisions,  conditions,  and  "riders" 
when  taken  in  connection  with  tbe  others, 
for,  in  this  way  only,  can  the  rights  of  tbe 
parties  to  this  litigation  be  determined. 

Tbe  introduction  of  credit  insurance  in 
commercial  life  Is  of  practically  recent  date, 
not  only  In  Kentucky,  but  in  the  United 
States  as  well,  and  this  court  has  not  hereto- 
fore been  called  upon  to  construe  any  con- 
tract of  this  character;  nor  are  we  familiar 
with  tbe  decision  of  any  court  construing  a 
contract  of  Insurance  similar  to  that  pre- 
sented In  this  case.  Most  all  insurance  of 
this  character  Is  based  upon  credit  ratings 
as  given  by  recognised  commercial  agencies, 
such  as  Dunn  or  Bradstreet;  but  this  con- 
tract Is  based  upon  "experience,"  and  the  "ex- 
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peiicnce"  of  the  Insured,  In  dealing  wltb  Its 
customers,  la  made  the  basis  of  credit.  Some 
confusion  has  arisen  In  the  practical  appli- 
cation of  this  term.  Appellee  contends  that 
It  means  "business  transactions,"  while  ap- 
pellant's interpretation  of  it  Is  "a  business 
transaction  which  is  closed";  that  is,  the 
sale  of  a  bill  of  goods  for  which  the  pur- 
chaser has  paid.  This  latter  is  evidently  the 
meaning  that  should  be  given  the  term  as 
used  in  the  policy,  for,  in  fixing  the  basis  of 
credit,  the  policy  further  provides  that  the 
highest  previous  indebtedness  shall  be  taken 
as  an  "experience"  which  will  Justify  the  in- 
demnified in  again  extending  credit  to  an  old 
customer.  Now  an  indebtedness  which  has 
not  been  paid  could  not  be  called  a  "previ- 
ous" Indebtedness,  for  it  would  be  a  present 
Indebtedness.  An  experience  which  would 
justify  a  creditor  In  again  extending  credit 
to  a  debtor  must  be  a  satisfactory  experience, 
and  no  experience  could  be  said  to  be  satis- 
factory unless  the  goods  sold  were  paid  for. 

Two  questions  of  difference  have  arisen 
In  the  construction  of  this  clause  of  the  con- 
tract: First,  where  goods  have  been  sold, 
and  later  returned;  and,  second,  where  the 
evidence  of  the  indebtedness  for  the  goods 
sold  has  been  changed  by  the  execution  of  a 
note  for  the  account  In  each  of  these  in- 
stances it  Is  the  contention  of  appellee  that, 
It  was  entitled  to  extend  to  such  creditor  fur- 
ther credit;  whereas,  appellant  takes  the 
contrary  view.  In  regard  to  goods  returned. 
It  seems  that  the  reason  for  their  being  re- 
turned would  have  to  be  taken  into  consider- 
ation In  determining  whether  or  not  further 
credit  might  be  extended  to  such  customer. 
If  the  goods  had  been  shipped  G.  O.  D.,  and 
were  returned  because  the  customer  was  un- 
able to  pay  for  and  receive  them,  this  would 
be  such  an  experience  as  would  not  warrant 
further  credit.  On  the  other  hand.  If  they 
were  returned  because  not  of  the  character 
bought  or  contracted  for,  then  this  transac- 
tion should  be  entirely  Ignored,  and  credit 
might  be  extended  to  such  customer  as  though 
the  transaction  In  which  the  return  of  the 
goods  was  Involved  had  not  taken  place.  The 
execution  of  a  note  for  an  account  in  no  wise 
lessened  the  creditor's  liability.  It  merely 
changed  the  form  of  the  evidence  of  debt, 
and  could  not  be  accepted  as  satisfying  the 
Indebtedness.  While,  by  the  execution  of  a 
note,  the  indebtedness  might  be  said  to  be 
placed  In  a  more  satisfactory  form,  still  it 
could  only  be  satisfied  by  payment,  and  the 
execution  of  a  note  for  an  account  does  not 
constitute  such  an  experience  as  would  Justify 
further  extension  of  credit 

The  policy  does  not  insure  against  all 
losses,  but  only  such  as  may  be  Incurred  un- 
ier  certain  stipulations.  It  appears  that  the 
Insured  must  first  sustain  what  is  termed 
the  "initial  loss,"  and  this  Is,  4>y  the  policy, 
fixed  at  three-fonrths  of  1  per  cent  of  the 
gross  business  done  by  the  Insured,  based 


upon  his  experience  the  previous  year,  when 
his  total  business  was  $200,000.  The  ioltisi 
loss  which  the  insured  must  stand  was,  on 
this  basis,  fixed  at  $1,500;  but  the  policy 
provided  that,  If  his  total  gross  business 
should  exceed  $200,000,  then  the  initial  loss 
would  be  correspondingly  increased.  No  dif- 
ficulty arose  over  this  clause  of  the  policy; 
but,  by  an  agreement  entered  into  after  the 
date  of  the  policy,  and  evidenced  by  what  Is 
termed  a  "rider,"  the  policy  was  made  to 
relate  hack,  so  as  to  cover  all  outstanding 
accounts  which  had  been  created  during  the 
regular  course  of  business  in  the  six  months 
next  before  the  date  of  the  policy.  Appellee 
contends  that  these  accounts  are  covered  by 
the  policy,  no  matter  how  created,  while  ap- 
pellant insists  that  they  are  to  be  treated  as 
though  they  were  created  after  the  issue  of 
the  policy,  and  are  subject  to  the  restrictions 
and  limitations  thrown  around  such  accounts. 
As  the  supplemental  agreement,  or  "rider," 
provides  that  these  accounts  shall  be  "cov- 
ered upon  the  same  conditions,  and  shall  be 
Inclnded  in  the  same  manner  as  If  the  goods 
had  been  shipped  since  July  1,  1903,"  there 
is  left  little  room  for  doubt  upon  this  point, 
for  the  effect  of  this  clause  in  the  "rider"  Is 
simply  to  antedate  the  policy  six  months, 
and  hence  all  accounts  created  In  that  period 
are  governed  and  controlled  by  the  policy 
Just  as  though  they  had  been  created  after 
its  issue.  As  these  accounts  are  covered  on 
the  same  conditions  as  accounts  created  aft- 
er the  date  of  the  policy,  they  must  be  treat- 
ed as  constituting  a  part  of  the  gross  busi- 
ness done  by  the  Insured  during  the  life 
of  the  policy,  and  hence  must  be  taken  into 
account  in  determining  the  Initial  loss.  The 
effect  of  the  supplemental  agreement  cover- 
ing the  accounts  for  goods  sold  during  the 
six  months  next  before  the  date  of  the  policy 
was  simply  to  Increase  the  gross  business  done 
by  the  company  during  the  life  of  the  policy 
to  the  amount  of  such  accounts,  and,  as  the 
initial  loss  is  to  be  determined  by  taking 
three-fourths  of  1  per  cent  of  the  gross  busi- 
ness, the  chancellor  erred  in  not  taking  these 
accounts  Into  consideration  as  constituting 
a  part  of  the  gross  business. 

Another  Item  of  dispute  Is  as  to  the  mean- 
ing of  the  term  "first  bill,"  as  used  In  the 
policy.  Appellee  contends  that  there  should 
be  included  In  this  term  all  goods,  not  ex- 
ceeding $400  in  value,  that  are  sold  and  de- 
livered between  the  date  of  the  first  sale  and 
the  maturity  of  the  bill  therefor;  whereas, 
appellant  urges  that  only  such  goods  as  were 
actually  sold  at  one  time  should  be  treated 
as  a  "first  bill."  This  latter  is  the  only  rea- 
sonable construction  that  can  be  placed  upon 
the  term.  Any  other  construction  would  en- 
able the  insured  to  hold  the  company  liable 
for  all  goods,  up  to  $400  In  value,  that  it 
might  sell  during  the  period  covered  by  Oie 
policy,  if  the  time  of  payment  of  the  bill  of 
goods  first  ordered  should  be  extended  to 
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the  particular  articles  contracted  for  at  one 
time,  without  regard  to  the  time  within 
which  the  bill  therefor  should  be  paid. 

Two  classes  of  customers  are  dealt  with  In 
the  policy;  those  with  whom  the  insured 
had  previously  dealt  being  termed  "old  cus- 
tomers," and  all  others  "new  customers." 
The  Insured,  under  the  terms  of  the  policy. 
Is  Indemnified  against  loss  on  account  of 
goods  sold  to  old  customers  where  the  sale 
does  not  exceed  the  highest  previous  Indebt- 
edness of  said  old  customer  to  the  insured 
within  1%  months  next  before  the  issual  of 
the  policy,  and  he  is  indemnified  to  the  ex- 
tent of  50  per  cent  of  any  loss  he  may  sus- 
tain on  account  of  goods  sold  to  new  cus- 
tomers; provided,  however,  that  no  sale  to 
any  new  customer  shall  exceed  $400.  All 
customers,  new  and  old  alike,  under  the 
terms  of  the  policy,  are  permitted  to  make 
additional  purchases  during  the  life  of  the 
policy,  and  such  new  purchases  may,  at  any 
time,  equal  the  full  amount  of  the  previous 
Indebtedness,  and  50  per  cent  thereof  In 
addition.  Such  addition  is  treated  as  a  sale 
to  a  new  customer,  and  is  only  covered  to 
the  extent  of  50  per  cent  Thus,  if  an  old 
customer  bad,  during  the  year,  purchased 
and  paid  for  a  bill  of  $800,  he  would  be  per- 
mitted, under  the  terms  of  the  policy,  to 
purchase  a  bill  of  goods  of  the  value  of  $1,- 
200,  being  the  value  of  the  amount  of  the 
highest  previous  indebtedness,  plus  50  per 
cent  thereof ;  but  the  insured  would  only  be 
Indemnified,  on  account  of  this  credit  to  the 
extent  of  $800,  plus  one-half  of  the  increase, 
which  is  $200,  making  bis  total  indemnity 
$1,000.  And,  it  is  further  provided  that  the 
Insurance  company  shall,  in  no  event  be  li- 
able for  more  than  $1,000  on  any  single  ac- 
count 

Another  difference  of  opinion  has  arisen  as 
to  the  proper  application  of  salvage.  The 
policy  makes  no  provision  as  to  the  applica- 
tion thereof.  Appellant  urges  that  the  cred- 
it for  salvage  should  be  applied,  in  the  ab- 
sence of  a  contract  to  the  contrary,  to  the 
discharge  of  that  debt  upon  which,  or  for 
which.  It  was  bound;  whereas,  appellee  con- 
tends that  any  salvage  recovered  should  be 
applied  to  the  discharge  of  those  debts  for 
which  it  held  no  security,  and  for  the  loss 
of  which  it  was  not  indemnified.  We  are  of 
the  opinion  that  as  the  policy  of  insurance, 
which  Is  the  contract  between  the  parties,  is 
silent  upon  this  question,  appellee  had  a  right 
to  make  such  application  of  the  salvage  as 
was  most  beneficial  to  Its  Interests.  In  this 
particular  the  insured  is  certainly  to  be  plac- 
ed at  no  greater  disadvantage  than  any  other 
creditor,  and  the  rule  Is  well  settled  In  this 
state  and  elsewhere  that  where  a  creditor 


and,  applying  this  rule  to  the  case  at  bar,  ap- 
pellant Is  In  no  condition  to  complain  be- 
cause appellee  allowed  credit  for  salvage  re- 
ceived, upon  accounts  for  which  appellant  wa» 
not  liable. 

The  policy  provides  that  the  insured  shall 
be  indemnified  against  loss  on  account  of 
sales  of  goods  of  the  kind  usually  dealt  in. 
and  owned  by  the  insured,  and  appellant  In- 
sists that  the  evidence  in  this  case  fails  to 
show  that  appellee  was  the  sole  owner  of  the 
goods  sold  to  the  various  customers  whose 
accounts  are  involved  in  this  litigation,  or 
that  such  goods  as  it  did  sell  were  of  the 
kind  usually  dealt  in  by  appellee.  This  con- 
tention Is  highly  technical.  The  accounts 
taken  from  the  books  of  the  Insured,  In  each 
instance,  show  the  character  of  goods  to  be 
such  as  appellee  dealt  in.  The  items  them- 
selves furnish  the  best  evidence  as  to  the 
kind  or  character  of  goods  sold  and  delivered 
in  each  instance*.  This  being  true,  and  these 
various  items  being  the  character  of  goods  la 
which  appellee  dealt,  no  further  evidence  up- 
on this  point  should  or  could  reasonably  be 
required.  Additional  proof  should  not  be  re- 
quired to  supplement  the  evidence  furnished 
by  the  account  itself,  unless  the  items  of 
goods  as  shown  in  the  account  fail  to  dis- 
close the  fact  that  they  were  of  the  charac- 
ter usually  carried  and  dealt  in  by  the  insur- 
ed. With  the  books  of  the  insured  open  for 
the  Inspection  of  appellant,  it  could  have 
easily  discovered  that  the  respective  bills,  or 
any  of  them,  were  not  of  the  kind  or  charac- 
ter dealt  in  by  appellee  if  such  had  been  the 
case,  and  the  fact  that  appellant  cites  no  case 
where  the  goods  so  sold  and  delivered  were- 
not  of  the  character  usually  dealt  in  by  ap- 
pellee, after  it  has  had  an  opportunity  to  in- 
spect the  books  while  the  proof  was  being; 
taken  before  the  commissioner,  is  the  best 
evidence  that  there  Is  no  merit  In  this  con- 
tention. 

The  policy  should  not  be  so  narrowly  con- 
strued as  to  place  upon  the  Insured  any  un- 
reasonable or  unnecessary  labor  or  expense 
in  the  presentation  of  its  claim.  On  the  oth- 
er hand,^  it  should  not  be  so  liberally  constru- 
ed as  to'  place  upon  the  Insurance  company  a 
liability  which,  by  a  fair  construction  of  the 
terms  of  the  policy,  it  had  not  contracted  to 
assume.  When  the  appellee  showed,  by  the 
evidence  of  its  bookkeeper,  speaking  from 
the  records  before  him,  that  it  bad  sold  and 
delivered  to  Its  various  customers,  whose 
accounts  were  Involved  in  this  litigation,  the 
particular  bills  of  goods  set  forth  in  the 
items  of  account  filed  with  his  deposition, 
and  that  these  goods  were  not  paid  for,  and 
accompanied  his  statement  with  such  evi- 
dence of  debt  or  Insolvency  In  each  partic- 
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vlar  eaae  as  the  Inanred  had  received  after 
Investlsatloii  made,  It  established  a  prima 
fade  case — one  uixm  which  the  diancellor 
was  warranted  In  entering  judgment  In  the 
■absence  of  any  claim  or  showing  to  the  con- 
trary. It  Is  tme  that.  In  most  Instances,  ap- 
pellee might  have  made  Its  claim  stronger  by 
Introducing  other  evidence  to  show  the  fall- 
are  of  de  different  creditors  whose  accounts 
were  involved ;  but  this  would  have  entailed, 
necessarily,  much  additional,  and  perhaps 
unnecessary,  expense,  which.  In  the  end,  If 
■any  liability  attaches,  would  have  to  be  borne 
by  ttie  appellant  When  appellee  had  fur- 
nished to  appellant  such  evidences  showing 
Insolvency  In  each  particular  case  as  It  had 
«t  hand,  appellant  could  have  shown,  had  the 
facts  warranted  It,  that  these  various  cred- 
itors, for  whose  accounts  appellee  was  seek- 
ing to  be  Indemnified,  were  not  In  fact  In- 
-flolvent.  Its  failure  to  do  so,  or  to  make  any 
«ffort  to  do  so  by  Introducing  evidence  of  any 
character,  while  not  conclusive.  Is  persuasive 
that  It  was  unable  to  do  ao. 

Tblrty-nlne  different  acconnts  are  Involved 
In  this  litigation.  There  Is  a.  wide  difference 
between  the  finding  of  the  commissioner  and 
the  judgment  by  the  court  as  to  the  extent 
of  the  Insorance  company's  liability.  This 
difference  grows  out  of  the  different  construc- 
tion whidi  the  commlnloner  and  the  chan- 
<!ellor  placed  npon  the  various  conditions  and 
-^dera"  contained  in  and  attached  to  the 


policy.  The  constmctloii  placed  by  tbe  chan- 
cellor upon  the  provisions  of  tbe  policy,  and 
the  "riders"  thereto  attached,  were,  with 
two  exceptions,  in  accordance  with  tbe  view 
herein  expressed.  His  Interpretation  of  what 
constituted  a  "first  bill"  was  more  favorable 
to  the  Insured  than  it  should  have  been,  in- 
asmuch as  he  included  in  this  item  all  goods 
furnished  to  a  new  creditor  by  the  insured, 
up  to  the  value  of  |400,  before  the  maturity 
of  tbe  claim  for  the  first  items  of  such  ao- 
count;  whereas,  he  should  have  construed 
the  term  "first  bill"  as  hereinbefore  Indicat- 
ed. Likewise,  his  interpretation  of  tbe  Ini- 
tial loss  clause  was  more  favorable  to  the 
Insured  than  it  should  have  been,  in  that  he 
excluded  from  his  consideration  in  flxlng  the 
initial  loss  the  accounts  for  bills  of  goods 
sold  during  the  six  months  next  before  the 
date  of  the  policy.  These  should  have  been 
taken  Into  account  by  him  In  determining  the 
initial  loss,  as  they  clearly  constituted  a  part 
of  the  gross  business  done  by  the  company 
within  the  meaning  of  the  provisions  of  the 
policy. 

For  these  reasons,  the  judgment  is  reversed 
on  the  original  appeal,  and  affirmed  on  the 
cross-appeal,  and  tbe  case  Is  remanded,  with 
Instructions  to  the  chancellor  to  enter  judg- 
ment in  favor  of  the  Insured  in  accordance 
with  the  interpretation  of  the  various  pro- 
visions of  the  contract  of  Insurance  as  above 
set  out 
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Wbere  appellant  tailed  to  comply  witn  isu- 
preme  Court  Rule  9,  requiring  instructions  giv- 
«D  and  refused  to  be  set  out  in  the  abstract,  tlie 
judgment  will  be  affirmed. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  K  2776-2782;  Dec.  Dig.  { 
635.»] 

Appeal  from  Clrcait  Court,  Oarland  Conn- 
ty;   W.  H.  E)vans,  Judge. 

Action  by  Fybush  Bros,  against  J.  Kara- 
tofsliy.  Judgment  for  plaintiffs,  and  defend- 
ant appeals.    A£armed. 

S.  W.  Leslie,  for  appellant  Oreaves  & 
Martin,  for  appellees. 

HART,  J.  Appellees,  Fybush  Bros.,  brougbt 
suit  against  appellant,  J.  Karatofsky,  in,  the 
Garland  circuit  court,  to  recover  the  sum  of 
$1,000.30  alleged  to  be  due  upon  account  for 
goods,  wares,  and  merchandise  sold  appel- 
lant by  appellees.  There  was  a  trial  before 
a  Jury,  and  a  verdict  returned  in  favor  of 
appellees  for  the  sum  of  $917.17.  The  case 
is  here  on  appeal. 

The  only  assignment  of  error  is  based  up- 
on the  action  of  the  trial  court  in  refusing 
to  give  a  certain  instruction  asked  by  ap- 
pellant This  instruction  is  set  out  In  ap- 
pellant's abstract,  but  it  appears  that  other 
instructions  were 'given  by  the  court  and 
that  they  are  not  set  out  In  appellant's  ab- 
stract Rule  9  of  this  court  requires  that  the 
Instructions  given,  as  well  as  those  refused, 
by  the  court  should  l>e  set  out.  The  rule  was 
adopted  for  the  purpose  of  facilitating  the 
work  of  the  court,  and  is  a  very  salutary 
one.  Appellees  have  moved  to  affirm  the 
judgment  for  noncompliance  with  this  rule, 
and  the  motion  will  be  granted.  For  cases 
in  point  where  the  rule  has  been  enforced, 
we  refer  to  the  cases  of  Mine  La  Motte  L. 
&  S.  Co.  V.  Coal  Co.,  85  Ark.  123,  107  8.  W. 
174,  and  Files  v.  Law  (Ark.)  115  8.  W.  373, 
In  which  earlier  cases  applying  the  rule  are 
cited. 
Judgment  affirmed. 

BATTLE,  J.,  absent 


PRICE)  V.  GRBBR. 

(Supreme  Court  of  AAansas.    April  26,  1909.) 

1.  Appeal  and  E^bob  (J  1140*)— Dispositiow 
OF   Cause — Remission  op  Pabt  of  Recov- 

EST. 

In  trespass  for  cutting  timber  from  several 
tracts,  where  the  evidence  did  not  show  that 
plaintiff  had  more  than  color  of  title  to  one  of 
the  tracts,  and  a  special  verdict  was  rendered 
in  his  favor  as  to  all  the  tracts,  finding  separate- 
ly the  amount  of  damage  for  cutting  timber  from 
each  of  them,  the  error  could  b«  cured  by  re- 


Acts  done  by  a  person  who  has  acquired 
title  to  land  by  occupancy  and  payment  of  taxes 
for  seven  years  under  color  of  title,  in  recogni- 
tion of  the  claim  of  the  original  owner,  would 
only  be  important  as  a  circumstance  tending  to 
show  the  character  of  the  possession,  whether 
adverse  or  not. 

[E5d.  Note. — ^For  other  cases,  see  Adverse  Pos- 
session, Cent  Dig.  §1  501-508;  Dec.  Dig.  I 
85.*] 

3.  Appeal  and  Ebbob  ((  216*)— Pbxsebvatton 
IN  LowEB  CouBT  or  Gbouhdb  or  Review- 
Instructions. 

Where  a  party  made  no  request  for  sub- 
mission of  a  question  to  the  jury,  he  cannot 
.complain  that  the  court  failed  to  instruct  on 
the  point. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Dec.  Dig.  (  216  ;•  Trial,  Cent.  Dig.  { 
627.] 

On  rehearing.    Former  opinion  modified. 
For  former  opinion,  see  116  8.  W.  676. 

Mcculloch,  C.  J.  we  said  in  the  for- 
mer opinion:  "The  evidence  does  not  show 
the  amount  and  value  of  timber  cut  from 
each  tract  and  the  verdict  of  the  jury  fixes 
the  gross  value  of  timber  cut  from  all  the 
land."  We  erred  in  this,  and  our  attention  is 
now  called  to  it  The  court  at  defendant's 
request,  instructed  the  jury  to  state  in  the 
verdict  the  amount  of  timber  cut  from  each 
tract  and  the  jury  returned  a  special  verdict 
finding  separately  the  amount  of  damage  for 
cutting  timber  from  each  of  seven  tracts. 
The  amounts  aggregated  $721,  for  which  the 
court  rendered  judgment  for  the  plaintiff, 
and  only  one  of  the  tracts  was  embraced  In 
the  suit  of  Andrews  against  Greer  to  quiet 
title.  The  amount  of  damages  for  cutting 
timber  on  this  tract  was  fixed  by  the  verdict 
at  $160,  and  it  is  contended  that  a  remittitur 
of  this  sum  will  cure  the  error  which  we 
found  in  the  proceedings. 

The  other  six  tracts  were  embraced  In  the 
deed  from  Andrews  to  Greer  executed  pursu- 
ant to  the  contract  of  September  24,  1902, 
which  was  after  the  statute  bar  had  attached 
in  favor  of  Greer.  With  respect  to  that  we 
said  in  the  former  opinion  that:  "The  fact 
of  Greer  having  accepted  a  conveyance  from 
Andrews  of  lands  not  embraced  In  the  suit 
to  quiet  title  would  not  necessarily  have 
been  a  recognition  of  Andrews'  title  and 
ownership  so  as  to  remove  the  statute  bar 
In  Greer's  favor  which  had  already  attach- 
ed." In  the  case  of  Hudson  v.  Stlllwell,  80 
Ark.  575,  98  8.  W.  356,  we  announced  the 
law  on  this  subject  as  follows:  "Any  act 
done  after  seven  years'  occupancy  In  recog- 
nition of  the  claim  of  the  original  owner 
would  only  be  important  when  done  by  the 
same  i>erson  who  held  for  the  statutory  pe- 
riod, as  a  circumstance  tending  to  show  the 
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deed  from  Andrews  at  that  time  estopped 
him  to  claim  title  adverse  to  Andrews  and 
bis  former  grantee,  Price.  He  cannot  there- 
fore complain  that  the  court  failed  to  In- 
struct on  this  point 

We  are  of  the  opinion  that  a  remittitur  of 
$160,  which  the  plaintiff  offers  to  enter,  and 
which  reduces  the  judgment  to  $561,  will 
eliminate  the  error  in  the  proceedings. 

Rehearing  is  therefore  granted,  and  judg- 
moit  will  be  entered  accordingly. 


HUDDI>ESaX)N  &  TAYLOR  et  al.  v. 
OOFFMAN. 

(Supreme  Court  of  Arkansas.    April  2S,  1900.) 

1.  Draiits  (8  96*)— PsocratniNGS  fob  Estab- 
MBHVENX'— Allowance  of  Attokwet's  Fees 
— Right  to  Appeal  Teebefbou. 

Const,  art  7,  |  S3,  provides  that  appeals 
from  all  judgments  of  county  courts  may  be  tak- 
en to  the  circuit  court,  under  restrictions  pre- 
scribed by  law,  and  section  14  provides  that  cir- 
cuit courts  shall  exercise  appellate  jurisdiction 
orer  county  courts  and -other  designated  courts. 
Held,  that  there  was  a  right  of  appeal  from  an 
order  of  the  county  court  allowing  fees  to  at- 
torneys for  a  drainage  district,  though  the  right 
was  not  conferred  by  Kirby's  Dig.  |  1428,  relat- 
ing to  appeals  in  proceedings  under  such  act, 
and  it  could  be  exercised  under  the  general  act ; 
Kirtqr's  Dig.  Sf  1487-1498,  governing  appeals 
fiom  the  county  court. 

[Ed.  Note. — For  other  cases,  see  Drains,  Cent. 
DigTf  44 ;    Dec.  Dig.  |  86.*] 

2.  Dbains  (I  36*)— Pbocesdinob  fob  Estab- 
lishment—Allowance OF  Attobney's  Fees 
—Right  to  Appeal. 

Const,  art.  13,  |  16,  provides  that  any  cit- 
izen of  any  county  may  sue  in  behalf  of  him- 
self or  of  others  interested  to  protect  the  in- 
habitants thereof  against  the  enforcement  of  ille- 
gal exactions.  Held,  that  a  citizen  of  a  county 
owning  land  in  a  drainage  district  was  an  inter- 
ested party  and  not  a  mere  interloper,  and,  if  an 
order  of  the  county  court  allowing  fees  to  at- 
torneys for  the  district  was  improperly  made, 
it  amounted  to  an  illegal  exaction,  and  he  was 
individually  interested  in  the  order  and  could 
appeal  therefrom. 

[Ed.  Note. — For  other  cases,  see  Drains,  Cent. 
Dig.. I  44;  Dec  Dig.  §  36.*] 

Appeal  from  Circuit  Court,  Oreene  County ; 
Frank  Smith,  Judge. 

Application  by  Huddleston  &  Taylor  and 
others  for  an  allowance  of  fees  as  attorneys 
for  Eight-MUe  Drainage  District  No.  2.  From 
the  allowance  thereof,  M.-R.  Coffman  appeal- 
ed to  the  circuit  court,  and,  from  the  judg- 
ment fixing  the  fees  in  such  court,  the  ap- 
plicants appeal.    Affirmed. 

Huddleston  &  Taylor  and  Johnson  &  Burr, 
for  appellants.  J.  D.  Block,  Jeff  Bratton,  S. 
R.  Simpson,  and  Murphy,  Coleman  &  Lewis, 
for  appellee. 


tofore  duly  appointed  attorneys  of  record  for 
Eight-Mile  drainage  district  No.  2,  and  more 
the  court  to  make  to  them  an  allowance  for 
reasonable  attorney's  fees  as  attorneys  for 
said  district  aforesaid,  and  In  the  fixing  ot 
said  fee  they  ask  that  the  court  hear  oral 
evidence  as  to  what  would  be  a  reasonable 
attorney's  fee  in  said  cause,  and  for  ail  other 
proper  and  needful  relief."  Upon  hearlij 
the  application  the  county  court  made  tbe 
following  order:  "On  this  the  13th  day  of 
April,  1908,  tbe  same  being  an  adjourned 
day  of  the  regular  April,  1906,  term  of  thii 
court,  this  matter  came  on  to-be  heard  for- 
ttaer  upon  the  petition  of  Huddleston  &  Tay- 
lor {ind  Johnspn  &  Burr,  attorneys  heretofore 
appointed  by  the  court  to  represent  the  said 
district  as  such,  for  the  allowance  of  a  rea- 
sonable attorney's  fee  herein,  and  upon  the 
evidence  of  the  following  witnesses,  to  wit, 
W.  S.  Luna,  J.  T.  Craig,  and  BmU  Baker, 
each  members  of  tbe  bar.  And  the  court 
after  considering  the  same,  and  being  doly 
advised  in  the  premises,  doth  grant  said  pe- 
tition and  allow  to  said  attorneys  a  fee  of 
$4,000,  which  sum  the  court  doth  adjndge  a 
reasonable  fee  herein."  M.  R.  Coffman,  an 
owner  of  real  estate  in  said  drainage  district, 
duly  prosecuted  an  app^l  to  the  circuit 
court.  On  a  trial  anew  In  the  circuit  court, 
the  presiding  judge  fixed  the  fee  at  $3,000, 
and  judgment  was  rendered  against  said 
drainage  district  for  that  sum.  Appellants 
in  turn  have  duly  prosecuted  an  appeal  to 
this  court. 

Section  1424  of  Kirby's  Digest,  among  oth- 
er things  in  regard  to  the  construction  of 
drains  and  ditches,  provides  that:  "The 
county  court  shall  also  allow  a  reasonable  at- 
torney's fee  In  case  an  attorney  has  been  ap- 
pointed by  the  .court  to  assist  in  tbe  work 
provided  for  by  this  act"  Section  1428  <rf 
the  same  act  provides  for  an  appeal  from  the 
county  court  to  the  circuit  court  in  certain 
cases,  and  also  specifies  tbe  time  and  man- 
ner of  talting  the  appeal.  The  matters  cod- 
ceming  which  an  appeal  may  be  taken  from 
tbe  orders  and  judgments  of  the  connty  court 
in  relation  thereto  are  expressly  enumerated 
in  the  section.  The  matter  of  attorney's  fees 
is  not  one  of  the  subjects  enumerated.  Tlie 
api)eal  in  'the  present  case  was  not  taken 
under  section  1428  of  Kirby's  Digest,  relat- 
ing to  the  drainage  act,  but  under  sections 
1487-1493  of  Kirby's  Digest,  being  the  gen- 
eral act  regulating  appeals  from  the  connty 
court.  The  provisions  of  section  142S  in 
regard  to  the  time  and  manner  of  taking  ap- 
peals from  the  county  court  must  govern  in 
regard  to  the  particular  cases  mentioned  In 
tliat  section.     Mills  ▼.   Sanderson,   68  ArtL 
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130,  66  S.  W.  T79.  The  allowance  of  attor- 
ney's fees  not  having  been  enumerated  aa  a 
question  from  the  decision  of  which  an  ap- 
peal la  provided  for  under  the  drainage  laws, 
can  an  appeal  be  taken  from  such  order 
under  the  general  law  regulating  appeals 
from  the  county  court? 

Section  33,  art  7,  of  our  Constitution  pro- 
vides that:  "Appeals  from  all  Judgments  of 
county  courts  or  courts  of  common  pleas, 
when  established,  may  be  taken  to  the  cir- 
cuit court  under  such  restrictions  as  may  be 
prescribed  by  law."  Section  14,  art  7,  of 
the  Constitution  provides  that  circuit  courts 
shall  exercise  appellate  Jurisdiction  over 
county  courts  and  other  designated  courts. 
It  follows,  then,  that  the  right  of  appeal 
from  the  order  of  the  county  court  In  ques- 
tion existed ;  and,  that  right  not  having  been 
conferred  in  the  matter  of  allowing  attor- 
ney's fees  by  the  drainage  act,  it  could  be 
exercised  under  the  general  acts  gcnvemlng 
appeals  from  county  courts.  Phillips  County 
T.  Lee  County,  34  Ark.  240.  CotTman  was  a 
citizen  of  Greene  county  and  owned  land  In 
the  drainage  district  He  was  therefore  an 
interested  party,  and  not  a  mere  Interloper. 
Section  13,  art  16,  of  the  Constitution  pro- 
vides that:  "Any  citizen  of  any  county,  city 
or  town  may  Institute  suit  In  behalf  of  him- 
self and  all  others  Interested,  to  protect  the 
inhabitants  thereof  against  the  enforcement 
of  any  Illegal  exactions  whatever."  The 
order  of  the  county  court,  if  improperly 
made,  amounted  to  an  Illegal  exaction,  and 
Coffman,  being  individually  interested  In  the 
order,  had  the  right  of  appeal.  This  seems 
to  us  to  .be  the  plain  and  natural  construc- 
tion of  these  clauses  of  the  Constitution. 
To  hold  otherwise  would  be  to  place  the  In- 
terested parties  at  the  mercy  of  the  county 
court,  and  might  have  the  effect  of  imposing 
a  grievous  burden  upon  them  without  any 
right  whatever  of  appeal. 

This  rule  of  construction  was  applied  in 
the  case  of  Lee  County  v.  Robertson,  66  Ark. 
82,  48  S.  W.  901,  in  which  the  court  held: 
"Where  a  citizen  and  taxpayer  of  a  county 
appeared  In  the  levying  court,  and  asked  to 
be  made  party  to  an  order  misappropriating 
county  funds,  and  made  objections  thereto, 
and  was  treated  as  an  adversary  party  In 
that  court,  though  not  formally  made  a  par- 
ty, he  will  be  entitled  to  appeal  to  the  cir- 
cuit court  from  the  order  making  such  ap- 
propriation." See,  also,  Phillips  County  v. 
tiee  County,  supra.  This  being  manifestly 
the  construction  Intended  by  the  framers  of 
the  Constitution  and  recognized  by  this  court 
In  adjudicated  cases,  it  Is  unnecessary  for  us 
to  discuss  or  review  In  this  opinion  the  de- 
cisions of  the  courts  of  other  states  cited  by 
the  counsel  for  appellants. 

Appellants  do  not  contend  that  the  reduc- 
tion of  the  fee  by  the  circuit  court  was  error, 
and  that  question  is  not  before  us. 


We  are  of  the  opinion  that  an  appeal  lay 
from  the  Judgment  of  allowance  of  the  coun- 
ty court  in  the  matter  of  the  attorney's  fees, 
and,  no  appeal  having  been  provided  for  in 
the  act  under  which  drainage  districts  are 
created,  such  appeal  could  be  taken  under  the 
general  acts  governing  appeals  from  the  coun- 
ty courts,  and  that  Coffman,  being  a  citizen 
and  landowner  of  the  drainage  district,  bad 
the  right  to  appeal. 

Therefore  the  Judgment  will  be  affirmed. 


PLTJMMER   ft   DAVIS    et   al.   v.    SCHOOL 

DIST.  NO.  1  OF  MARIANNA  et  al. 
(Supreme  Court  of  Arkansas.     April  26,  1909.) 

1.  SCH00I.S  A.HD  School  Distbicts  (5  86*)— 
Cbeditors  ofBuildinq  Contbactob— Rek- 

BDIBB. 

Creditors  of  a  contractor  of  a  school  dis- 
trict for  labor  and  materials  furnished  in  the 
erection  of  a  building  are  without  remedy  at 
law  to  have  the  funds  in  the  hands  of  the  di- 
rectors applied  to  th'e  payment  of  their  debts 
against  the  contractor,  and  the^  are  without 
any  remedy  in  equity  which  will  involve  the 
diversion  of  funds  from  the  channel  to  which 
they  have  been  turned  by  public  authority. 

[Bid.  Note. — For  other  cases,  see  Schools  and 
School  Districts.  Cent  Dig.  H  203-205;  Dec. 
Dig.  i  86.*] 

2.  Mechanics'  Liens  (S  13*)— Cbeditobs  of 
Building  Contbactob— Remedies. 

Since  public  policy  forbids  liens  on  public 
buildings  for  labor  and  materials,  claimants 
for  labor  and  materials  furnished  a  contractor 
constructing  a  building  for  a  school  district  can- 
not have  liens  declared  under  Kirby's  Dig.  J 
4979,  and  they  can  only  reach  the  fund  which 
the  district  owes  the  contractor  by  resorting  to 
the  remedies  common  to  creditors  for  the  col- 
lection of  their  debts. 

[Ed.  Note.— For  other  cases,  see  Mechanics' 
Liens,  Cent  Dig.  {  15;  Dec.  Dig.  f  13.»] 

8.  Cbeditobs'  Suit  (|  36*)  —  Libw  —  Pbiobi- 

TIES. 

The  lien  obtained  on  the  equitable  assets  of 
a  debtor  b^  a  creditors'  suit  attaches  thereto 
from  the  time  of  service  of  process,  or  on  the 
filing  of  the  bill  and  suing  out  of  process. 

[Ed.  Note.— For  other  cases,  see  Creditors' 
Suit  Cent  Dig.  {  146;  Dec.  Dig.  {  36.*] 

4.  Cbeditobs'  Suit  ({  36*)  —  Lien  —  Pbiobi- 

TIES. 

Since  claimants  tor  labor  and  materials 
furnished  to  a  contractor  for  a  school  district 
building  are  simple  contract  creditors  and  have 
no  lien  on  the  fund  which  the  district  owes  the 
contractor,  suits  by  them  against  the  district 
and  contractor  to  apply  {he  funds  to  the  pay- 
ment of  their  debts  are  governed  by  the  law 
governing  the  priority  of  claims  of  simple  con- 
tract creditors,  and  claimants  who  first  file 
their  suits  and  obtain  service  are  entitled  to  a 
preference  over  claimants  subsequently  filing 
suits  and  obtaining  service. 

[Ed.  Note. — For  other  cases,  see  Creditors' 
Salt  Cent  Dig.  If  146-153 ;    Dec.  Dig.  i  36.*] 

Appeal  from  Lee  Chancery  Court ;  Edward 
D.  Robertson,  Chancellor. 

Consolidated  suits  by  Plummer  &  Davis 
and  others,  and  by  H.  W.  Paslay  and  others. 
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appeal.    Reversed  and  remanded. 

The  appellants,  Plummer  &  Davis,  O.  C. 
Sutton,  M.  Lesser,  Twen  Cen  Granite  Com- 
pany, and  Hays  &  Sturdlvant,  filed  their 
suits  In  the  Lee  chancery  court  alleging: 
That  the  defendants  C.  A.  Alstead  and  G.  B. 
Thomason  were  Indebted  to  them  In  various 
sums  on  account  of  material  furnished  to 
the  defendants  as  contractors  engaged  In  the 
erection  of  a  school  building  for  the  defend- 
ant Special  School  IHstrlct  No.  1  of  Marl- 
anna;  that  the  said  school  district  was  in- 
debted to  the  said  Alstead  &  Thomason  In 
a  sum  greater  than  the  amounts  sued  for; 
that  the  said  defendants  Alstead  &  Thoma- 
son were  insolvent;  that  the  plaintiffs  bad 
no  remedy  at  law  by  which  they  could  ob- 
tain satisfaction  of  their  debt  and  praying 
for  judgment  against  the  defendants  In 
various  sums  set  out  In  their  complaints, 
and  further  praying  that  the  said  school  dis- 
trict be  required  to  answer  as  to  what  sum 
of  money  it  was  indebted  to  Alstead  & 
Thomason;  that  the  said  sum  of  money  be 
Impounded  and  garnished,  and  that  a  lien 
be  declared  and  established  against  the 
same  In  favor  of  the  plaintiffs,  and  that  the 
said  school  district  be  required  to  pay  such 
judgment  as  might  be  recovered  against  the 
defendants  Alstead  &  Thomason.  On  the 
30th  day  of  April,  1906,  the  appellants  H. 

W.  Paslay,  J.  T.  Johnson,  and Brewer 

also  filed  their  complaint,  setting  up  sub- 
stantially the  same  facts,  and  asking  the 
same  remedy  against  the  defendants  Alstead 
&  Thomason  and  the  school  district  On  the 
22d  day  of  May,  1906,  G.  H.  Vineyard  filed 
a  similar  suit  for  $71.25.  On  May  27,  1906, 
L'AnguUle  Lumber  Company  filed  their  suit 
for  $709.40,  alleging  substantially  the  same 
facts,  and  on  the  22d  of  May,  1907,  the  Cof- 
feyvUle  Brick  Company  brought  suit  for 
$952.81,  alleging  substantially  the  same  facts 
as  set  forth  in  other  complaints.  The  school 
district  answered  and  denied  that  it  .was 
indebted  to  Alstead  A  Thomason  In  any 
amount,  but  alleging  that  the  said  school  dis- 
trict had  complied  in  every  way  with  the 
contract,  that  the  same  provided  for  liqui- 
dated damages  of  $25  per  day  for  all  the 
days  that  the  said  school  building  remained 
Incomplete  after  the  time  mentioned  in  the 
contract  and  that  the  said  Alstead  &  Thom- 
ason were  indebted  to  the  school  district  In 
the  sum  of  $669,  and  that  the  said  school  dis- 
trict was  not  indebted  to  the  said  Alstead  & 
Thomason  in  any  sum  whatever. 

The  causes  were  consolidated  and  heard 
upon  the  pleadings  and  depositions  In  the 
various  cases.  On  the  27th  of  May,  1907,  a 
decree  was  rendered  finding  that  the  said 
school  district  was  Indebted  to  the  contract- 


$94.70;  to  Twen  Cen  Granite  Company, 
$197.99;    to  Hays  &  Sturdlvant  $94.20;    to 

Paslay  &  Johnson  et  al.,  $325;    to  

Brewer,  $126 ;  to  G.  H.  Vineyard,  $71.25  ;  to 
L'Angullle  Lumber  Company,  $709.40;  and 
CoffeyvlUe  Brick  Company,  $962.81.  On  the 
20th  day  of  May,  1906,  the  plaintiffs  Plam- 
mer  &  Davis,  O.  0.  Sutton  &  Co.,  Twen  Cen 
Granite  Company,  and  Hays  &  Sturdlvant 
filed  their  motion  and  petition  in  said  court 
asking  that  they  be  declared  entitled  to 
priority  In  the  distribution  of  said  fund, 
alleging  and  showing  that  their  actions  were 
filed  prior  to  the  actions  of  any  other  ot  the 
plaintiffs  and  were  for' the  purpose  of  im- 
pounding, garnishing,  and  attaching  the  fnnds 
In  the  bands  of  the  school  district  of  Marl- 
anna.  The  plaintiffs  Paslay  &  Johnson  and 
Brewer  also  asked  to  be  made  parties  to  the 
motl<m  and  asked  that  they  have  priority  In 
the  distribution  of  the  fund.  The  court 
found:  That  the  plaintiffs,  Plummer  &  Da- 
vis, O.  C.  Sutton  &  Co.,  Twen  Cen  Granite 
Company,  and  Hays  &  Sturdlvant  had  filed 
their  suit  on  the  10th  day  of  May,  1906 ;  that 
the  other  plaintiffs  had  filed  their  suits  snb- 
sequent  to  said  dates;  that  all  of  the  debts 
sued  for  by  all  of  the  plaintiffs  amounted  to 
the  sum  of  $3.632.01 ;  and  that  the  pro  rata 
amount,  if  distributed  among  all  the  credit- 
ors, would  amount  to  the  said  .476  per  cent 
The  decree  directed  that  the  funds  in  the 
hands  of  the  clerk  be  distributed  accordingly 
among  all  the  creditors.  Thereupon  Plum- 
mer &  Davis,  O.  C.  Sutton  &  Co.,  Twen  Cen 
Granite  Company,  Hays  &  Sturdlvant  Pas- 
lay &  Johnson,  and Brewer  excepted 

cmd  appealed. 

H.  F.  Raleson,  for  appellants.  P.  D.  Mc- 
CuUoch,  for  appellees. 

WOOD,  J.  (after  stating  the  facts  as 
above).  In  Boone  County  v.  Keck,  31  Art. 
387,  this  court  4ield  that  public  mimlclpal 
corporations  are  not  subject  to  the  process  of 
garnishment  The  court  said:  "Public  poli- 
cy, indeed  public  necessity,  requires  that  the 
means  of  public  coriiorations,  which  are  ci«- 
ated  for  public  purposes  with  powers  to  be 
exercised  for  the  public  good,  which  can  con- 
tract alone  for  the  public,  and  whose  only 
means  of  payment  of  the  debts  contracted 
is  drawn  from  the  corporators  by  a  special 
levy  for  that  purpose,  should  not  be  diverted 
from  the  purposes  for  which  It  was  collected, 
to  satisfy  the  demands  of  others  than  the 
parties  contracted  with."  This  was  said  In 
a  case  where  the  interests  of  a  county  were 
involved,  but  the  rule  and  the  reason  for  it 
are  the  same  in  the  case  of  a  school  district^ 
so  that  the  appellants  were  remediless  at 
law  to  have  the  funds  in  the  hands  of  the 


one  of  diverting  the  public  funds  from  the 
channel  to  which  they  have  been  tiurned  by 
public  authority;  but  as  the  school  building 
has  been  completed,  and  the  purpose  con- 
summated for  which  the  fund  was  raised, 
the  public  Interest  cannot  be  Injuriously  af- 
fected by  further  withholding  the  fund  from 
distribution  to  those  who  are  justly  entitled 
to  It.  No  reason  Is  assigned  here  on  behalf 
of  the  school  district  why  the  creditors  of 
the  contractors  should  not  come  into  equity 
to  have  the  funds  In  the  hands  of  the  dis- 
trict subjected  to  the  payment  of  their  debt. 
But  for  the  public  policy  which  forbids  Hens 
to  be  declared  on  public  buildings,  all  those 
who  bad  claims  for  labor  done,  materials 
furnished,  etc.,  on  the  school  building,  could 
have  their  Hens  declared  on  same  and  be  on 
an  "equal  footing"  under  section  4979,  Klr- 
by's  Dig.;  but  this  doctrine  of  public  policy 
forbids  such  procedure.  Then,  how  'are  they 
to  reach  the  fund  which  the  district  owes  the 
contractor  and  which  the  contractor  owes 
them? 

In  the  absence  of  a  statute  giving  them  a 
lien  upon  the  fund  superior  to  that  of  the 
contractor,  and  making  them  to  share  pro 
rata    in   its   distribution    when    Impounded, 
their  relation  to  the  contractor  is  simply  that 
of  creditor,  and  they  can  only  resort  to  the 
remedies  common  to  creditors  for  the  col- 
lection   of   their  debts.     Biggin   v.    HiUard, 
56  Ark.  476,  20  8.  W.  402,  35  Am.  St  Rep. 
113.     In  the  absence  of  legislation  or  con- 
tract affecting  the  status  of  the  parties  other- 
wise,   their   relation    Is   simply   this:    The 
school  district  owes  the  contractors  a  certain 
amount  which  It  has  in  its  possession,  and 
the   contractors   owe  the   various  claimants 
who     brought    these    suits    the    respective 
amounts    that   the    court   found   due   them. 
Says  Judge   Ck>ckrlU  in  the  above  case  of 
RlgglD  V.  HlUard:   "Every  equitable  proceed- 
ing wherein  a  remedy  is  devised  to  apply  the 
debt  of  a  third  person  to  the  extinguishment 
of  the  plaintlfiTs  demand  against  his  debtor 
is    an    equitable    garnishment."      The    com- 
plaints In   this  case,  as  In  that,  alleged  in- 
solvency   of'   the   contractors,   and   that  no 
relief  conid  'be  had  at  law,  and  other  facts, 
which  laid  ttie  proper  foundation  for  a  cred- 
itor's suit  to  subject  the  funds  in  the  hands 
of  the  directors.    Therefore,  as  the  plaintiffs 
in  these  various  suits  are  nothing  more  nor 
less  than  simple  contract  creditors,  the  law 
governing    the    question  of  the  priority   of 
their   respective   claims  is  well  established. 
"The  Hen  obtained  on  the  equitable  assets 
of  a   debtor    by    a  creditor's  suit  attaches 
thereto  from  the  time  of  the  service  of  pro- 
cess, or,  as  stated  In  some  of  the  cases,  on 
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ther in  law  or  equity  which  they  could  en- 
force; but  the  commencement  of  their  suits 
to  subject  the  fund  In  controversy  created 
the  lien  by  equitable  garnishment  of  the 
assets  In  the  hands  of  the  directors,  and 
these  garnishments  are  subject  to  privities. 
Watkins  v.  Field,  6  Ark.  391;  Martin  v. 
Foreman,  18  Ark.  249;  Adams  v.  Penzell 
Gro.  Co.,  40  Ark.  531.  See  Jones,  McDowell 
&  Go.  et  al.  V.  Ark.  Mech.  &  Agl.  Co.,  38 
Ark.  17 ;  Little  Rock  T.  &  B.  Co.  v.  Wilson, 
66  Ark.  585,  53  S.  W.  43;  Green  v.  T.  Rob- 
ertson, 80  Ark.  1,  96  S.  W.  138. 

Equity  follows  the  law  as  to  priority  in 
garnishment  proceedings.  It  follows  that  ap- 
pellants Plummer  &  Davis,  O.  0.  Sutton,  M. 
Lesser,  Twen  Cen  Granite  Co.,  and  Hays  & 
Sturdivant,  who  filed  their  suits  on  the  same 
day  and  obtained  service  at  the  same  time, 
for  aught  that  appears  to  the  contrary,  are 
entitled  to  preference  in  the  satisfaction  of 
their  claims,  end  that  Paslay  &  Johnson  and 
Brewer,  who  made  their  complaint  a  general 
creditors'  bill,  and  the  subsequent  claimants, 
are  entitled  to  share  in  the  residue  pro  rata. 

The  decree  Is  therefore  reversed,  and  the 
cause  Is  remanded,  with  directions  to  enter 
a  decree  In  accordance  with  the  opinion. 


AMES   SHOVEL  «c  TOOL  CO.   v.  ANDER- 
SON et  ai. 
(Supreme  Court  of  Arkansas.     April  19,  1909.) 

1.  Appeal  and  Ebbob  (|   1064*)— Harmless 
Ehbob — Instbuct.i,oms. 

One  in  constructing  a  railroad  having .  no 
right  to  injure  the  lands  of  an  upper  proprietor 
by  flooding  tbem  with  surface  water  which  had 
naturally  passed  over  the  right  of  'w-ay,  when 
by  reasonable  care  it  might,  consistently  with 
the  enjoyment  of  the  right  of  way,  leave  a  free 
passage  for  the  water,  the  use  of  the  words 
"sufficient  openings  or  culverts,"  in  an  instruc- 
tion that  it  was  the  duty  of  defendant  in  build- 
ing its  road  to  use  ordinary  care  to  provide 
proper  and  sufficient  openings  or  culverts  for  the 
escape  of  all  water  crossing  its  roadbed. by  nat- 
ural drains  and  depressions  so  as  not  to  ob- 
struct and  cause  the  water  to  overflow  the  lands 
of  upper  proprietors,  which  by  exercise  of  such 
care  could  have  been  foreseen  and  guarded 
against,  was  not  prejudicial,  as  a  free  passage 
of  water  could  not  be  otherwise  provided. 

[EM.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  §  4219;    Dec.  Dig.  f  1064.*] 

2.  Tbial  (f  278*)— Instructions  as  a  Whole 
—Specific  Objections. 

The  instruction  that  it  was  defendant's 
duty,  in  constructing  its  road,  to  use  ordinary 
care  to  provide  proper  openings  or  culverts  for 
escape  of  aii  waters  crossing  its  roadbed  liy 
means  of  natural  drains  and  depressions  so  as 
not  to  cause  the  water  to  overflow  the  lands  of 
upper  proprietors,  which  by  such  care  could 
have  been  guarded  against;  and  if  defendant 
failed  to  provide  such  openings,  and  by  reason 
tliereot  plaintiff's  lands  were  overflowed,  and  his 
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crops  injored,  defendant  was  negligent,  and  ver- 
dict shonld  be  for  plaintiff — considered  as  a 
whole,  shows  an  Intent  to  charge  that,  if  defend- 
ant faited  to  use  oidinaiy  care  to  provide  suffi- 
cient openings  for  escape  of  the  water,  and  by 
reason  of  such  failure  plaintiffs  lands  were 
overflowed  and  his  crop  injured,  he  could  recov- 
er, so  that  specific  objection,  pointing  out  the 
failure  to  do  so  hj  proper  words,  was  necessary. 
[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  §  680;    Dec,  Dig.  |  278.*] 

Appeal  from  Circuit  Court,  Little  River 
County;  Jas.  S.  Steel,  Judge. 

Actions  by  James  S.  Anderson  and  John 
Anderson  against  the  Ames  Shovel  &  Tool 
Co,  From  Judgments  for  plaintiffs,  defend- 
ant appeals.    Affirmed. 

J.  O.  Livesay,  J.  S.  Lake,  and  Glass,  Estes 
&  King,  for  appellant  J.  T.  Cowling  and 
J.  D.  Head,  for  appellees. 

BATTLE,  3.  Two  actions  were  brought 
against  the  Ames  Shovel  &  Tool  Company 
of  Texas  to  recover  damages  to  crops  In 
1906  and  1907,  caused  fay  the  unskillful  and 
careless  construction  of  a  railroad.  One  of 
these  actions  was  brought  by  James  S.  An- 
derson, and  the  other  by  the  said  James  S. 
and  John  Anderson.  They  involved  prac- 
tically the  same  facts  and  questions  of  law, 
and  were  consolidated  and  tried  as  one  ac- 
tion. A  verdict  In  the  former  was  rendered 
iu  favor  of  the  plaintiff  for  $954,  and  in  the 
latter  In  favor  of  the  plaintiffs  for  $391.50. 
Defendant  appealed. 

In  the  first  action  the  plaintiff  alleged: 
That  he  was  the  owner  of  the  N.  W.  ^  of 
the  S.  W.  %  and  the  S.  W.  %  of  the  N.  W. 
14  of  section  30,  township  13  S.,  range  31 
W.,  and  the  S.  ^  of  the  N.  E.  %  of  section 
25,  township  13,  range  32  W.,  In  Little  River 
county,  in  this  state ;  that  he  had  a  farm  on 
the  lands,  In  cultivation,  during  the  year 
1906;  that  some  time  In  May,  1906.  the  de- 
fendant, In  the  course  of  Its  business,  and 
for  the  purpose  of  transporting  timber  to 
one  of  Its  mills,  constructed  and  maintained 
a  railroad  running  a  short  distance  north  of 
the  farm  and  across  a  natural  depression, 
which  sloped  from  the  plaintiff's  farm  to 
the  north  and  east  and  carried  off  from  the 
farm  water  that  fell  upon  the  same  and 
upon  the  surrounding  territory ;  "that  there 
was  another  slough  or  lake  or  depression 
which  extended  through  the  northwestern 
part  of  section  25  and  across  Into  section  24, 
which  carried  off  waters  that  fell  In  the 
territory  adjacent  to  same,  across  which 
the  defendant  unlawfully,  negligently,  and 
carelessly  constructed  Its  railroad;  that  in 
constructing  same  the  defendant  carelessly 
and  negligently  built  It  In  such  a  manner  as 
to  obstruct  the  passage  of  water  along  the 
said  natural  drains,  by  bnllding  an  embank- 
ment out  of  earth  and  logs  to  the  height  ot 
about  one  foot,  and  by  negligently  and  care- 
lessly falling  to  leave  any  spaces  or  openings 


In  the  said  embankment  through  which  the 
water,  ordinarily  and  customarily  flowing 
from  the  farms  and  lands  In  that  vicinity, 
could  pass.  Further,  that  the  appellant  care- 
lessly and  negligently  constructed  its  road- 
bed across  a  slough  In  section  24,  by  filling 
the  same  with  logs,  earth,  and  brush,  so 
that  the  waters  fiowing  through  the  said 
slough  could  not  escape  through  that  chan- 
nel, and,  further,  negligently  and  carelessly 
obstructed  the  said  slough  on  the  south  of 
the  track,  by  throwing  brush  and  logfs  there- 
in. Further,  that  the  defendant  negligent- 
ly piled,  or  caused  to  be  piled,  Just  south  of 
Its  roadbed,  great  quantities  of  logs,  brasb, 
and  trash  which  had  the  effect  to  stop  the 
flow  of  water;  that  during  1906  appellee  cul- 
tivated all  of  section  30  except  20  acres,  on 
which  cultivated  land  he  had  cotton,  with 
the  promise  of  a  large  yield ;  that  about  the 
last  of  July  the  obstructions  on  the  track 
caused  the  water  to  be  dammed  up  and  ac- 
cumulate, over  the  appellee's  farm,  and  upon 
the  cotton,  and  damaged  It  one-half,  for 
which  $1,200  Is  asked." 

"The  second  cause  of  action  was  alleged 
In  that  In  the  year  of  1907  another  crop  of 
cotton  was  planted,  and  was  destroyed  in 
the  same  way,  with  the  result  that  he  lost 
40  acres  of  cotton,  of  the  value  of  $800. 

"In  the  second  action  there  was  the  same 
plaintiff  as  In  the  first,  with  the  addition  of 
John  Anderson.  The  same  allegations  of 
negligence  were  made;  about  the  only  dif- 
ference being  In  the  land  that  was  Injured. 

"In  the  second  action  It  was  claimed  that 
In  1906  20  acres  of  cotton  were  cultivated 
jointly  by  the  plaintiffs  In  the  N.  %  of  the 
S.  W.  %  of  the  N.  W.  %  of  section  30,  which 
was  destroyed  dinring  the  month  of  Jnly, 
1906." 

The  defendant  speciflcally  denied  ail  the 
material  allegations  in  the  complaint 

The  testimony  In  this  case  Is  voluminous. 
It  would  require  too  much  time  and  space 
to  set  It  out  substantially,  in  this  opinion, 
and  it  would  serve  no  useful  purjtose  to  do 
so.  It  is  sufficient  to  say  that  the  instruc- 
tions of  the  court  twing  correct,  there  was 
enough  to  sustain  the  verdict  of  the  Jury. 

The  court,  over  the  objections  of  the  de- 
fendant, gave  the  following  instruction  to 
the  jury: 

"The  court  instructs  the  Jury  it  was  the 
duty  of  the  defendant  company  In  building 
its  road  to  use  ordinary  care  to  provide 
proper  and  sufficient  openings  or  culverts 
for  the  escape  of  all  water  crossing  its  road- 
bed hy  means  of  natural  drains  and  depres- 
sions In  the  earth  so  as  not  to  obstract  and 
cause  the  water  to  overflow  the  lands  of 
upper  proprietors,  whether  at  times  of  ordi- 
nary stages  of  such  drains  or  depressions, 
or  from  excessive  rains  which,  by  the  exer- 
cise of  such  care,  could  have  been  foreseen 
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the  plaintiff  were  overflowed,  and  his  crops 
Injured  as  alleged  In  the  complaint,  then  you 
are  Instructed  that  defendant  was  guilty  of 
negligence,  and  your  verdict  should  be  for 
the  plaintiff." 

In  Little  Rock  &  Ft  Smith  Railway  Co.  t. 
Chapman,  39  Ark.  463,  43  Am.  Rep.  280,  this 
court  held:  "A  railroad  company  has  no 
right,  in  the  use  of  its  right  of  way,  to  in- 
jure the  lands  of  upper  proprietors  by  flood- 
ing them  with  surface  water  which  had 
been  used  to  pass  over  the  right  of  way, 
when,  by  reasonable  care  and  expense,  it 
might,  consistently  with  the  enjoyment  of 
the  right  of  way,  leave  a  free  passage  for 
the  water." 

Baker  ▼.  Allen,  66  Ark.  271,  50  S.  W.  811, 
74  Am.  St  Rep.  93,  was  "an  action  to  re- 
cover damages  for  the  obstruction  of  the 
natural  flow  of  surface  water,  caused  by 
the  construction  of  a.  levee  across  a  swale 
or  depression  which  extended  across  the 
lands  of  both  plaintiff  and  defendant,  and 
along  which  the  surface  water  passed  in 
times  of  rain  and  melting  snow."  In  that 
case  this  court  held:  "It  is  only  where  a 
landowner  obstructs  the  natural  flow  of  sur- 
face water  unnecessarily,  when  by  reason- 
able care  and  expense  he  might  have  avoid- 
ed such  injury,  that  he  becomes  liable  to  an 
upper  proprietor  for  the  damages  thus  occa- 
sioned." 

This  rule  is  applicable  to  this  case.  Appel- 
lant objects  to  the  instruction  given  over  its 
objection,  because  of  the  use  of  the  words 
"sufficient  openings  or  culverts,"  and  because 
the  court  unqualifiedly  Instructed  the  Jury 
to  return  a  verdict  in  favor  of  the  plaintiff 
If  they  found  that  the  defendant  failed  to 
provide  sufficient  openings  for  the  escape  of 
all  water,  without  regard  to  the  use  of  ordi- 
nary care. 

As  to  the  first  objection,  we  cannot  see 
how  the  use  of  the  words  objected  to  could 
be  prejudicial,  for  how  could  a  free  passage 
of  water  be  otherwise  provided? 

The  second  objection  is  based  on  an  in- 
correct construction  of  the  Instruction.  It 
should  be  considered  as  a  whole.  It  is  only 
in  this  way  the  intention  of  the  court  can  be 
ascertained.  When  read  in  this  way,  It  is 
evident  that  the  court  intended  to  tell  the 
jury  that,  If  they  found  from  the  evidence 
that  the  defendant  failed  to  use  ordinary 
care  to  provide  such  openings,  and  that  by 
reason  of  such  faUure  the  lands  of  the  plain- 
tiff were  overflowed  and  his  crops  injured, 
their  verdict  should  be  for  the  plaintiff.  The 
court  certainly  did  not  intend  to  contradict 
Itself.  It  Is  true  that  the  Instruction  is  de- 
fective, but  it  Is  obvious  that  the  court  was 
endeavoring  to  follow  the  ruling  of  the  court 


A  general  objection  was  Insufficient. 
Judgments  in  both  actions  affirmed. 


BARRINGBR  et  al.  v.  BRATCHER. 
(Supreme  Court  of  Arkansas.    April  26,  1909.) 
Appeal  and  Ebbob  (J  907*)— Pbksumptions. 

The  record  in  a  chancery  case  showing  it 
was  heard  on  oral  evidence,  and  this  not  being 
brought  into  the  record,  and  there  being  nothing 
on  the  face  of  the  record  showing  error,  the  de- 
cree will  be  presumed  to  be  correct. 

[EM.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  $  3673 ;   Dec.  Dig.  {  907.*] 

Appeal  from  Polk  Chancery  Court;  Jas.  D. 
Shaver,  Chancellor. 

Suit  by  J.  H.  Bratcher  against  T.  O.  Bar- 
rlnger  and  others.  Decree  for  plaintiff.  De- 
fendants appeal.    Affirmed. 

This  suit  was  begun  In  the  circuit  court; 
the  appellee  alleging  In  Ills  complaint  that  he 
was  the  owner  of  the  lot  In  controversy  by  vir- 
tue of  a  deed  from  the  commissioner  of  state 
lands,  executed  June  22,  1907,  and  that  the 
lands  were  forfeited  for  the  nonpayment  of 
the  taxes  for  the  year  1904.  He  alleges  that 
appellants  were  In  the  unlawful  possession 
of  the  lot  prays  that  he  may  have  posses- 
sion, etc.,  and  exhibits  his  deed  with  the  com- 
plaint 

The  appellants  answered,  denying  appel- 
lee's title,  alleging  that  the  lands  were  wrong- 
fully and  through  the  fraudulent  connivance 
of  appellee  returned  as  delinquent  setting  up 
title  thrrugh  a  deed  from  one  W.  H.  Tobln, 
and  possession  thereunder.  The  answer  was 
made  a  cross-complaint,  and  alleged  for  mat- 
ters of  cross-complaint  the  following :    "That 

on  the day  of  May,  1905,  and  within 

the  time  In  which  said  taxes  upon  said  prop- 
erty could  be  paid  for  the  year  of  1904,  the 
defendant  Edna  E.  Barrlnger  went  to  the 
office  of  the  collector  for  Polk  county.  Ark., 
and  there  In  said  office  exhibited  to  said 
collector  a  description  of  said  property  and 
tendered  and  offered  to  pay  the  taxes  there- 
on, but  that  she  was  Informed  that  said  tax- 
es had  been  paid.  *  ♦  •  (4)  That  in  the 
year  of  1906,  the  defendants  were  residing 
at  Heavener,  Ind.  T.,  and  that  prior  to  the 
1st  day  of  June,  of  said  year,  the  defendant 
T.  O.  Barrlnger  mailed  from  said  point  to 
the  collector  of  taxes  at  Mens,  Polk  county. 
Ark.,  an  express  money  order  for  the  sum  of 
$4.90  to  pay  the  taxes  for  1905  on  said  lot 
That  said  letter  was  not  returned  to  him,  nor 
was  any  credit  given  lilni  for  said  amount 
by  said  collector.  (5)  That  on  the  6th  day  of 
June,  1907,  he  paid  to  the  collector  the  sum  of 
$4.12,  on  which  a  penalty  of  80  cents  was 
charged  and  collected  of  him,  as  will  appear 
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by  tbe  receipt  hereto  attached  and  marked 
'Exhibit  B,'  and  by  the  payment  of  said  taxes 
and  penalty  defendants  believed  that  said  lot 
was  clear  and  that  nothing  farther  as  taxes 
were  required.  (6)  Defendants  are  informed 
and  believe  that  the  plalntlfF  was  acting  with 
and  for  the  collector  of  taxes  for  Polk  county. 
Ark.,  at  the  time  the  defendant  Edna  E.  Bar- 
rlnger  offered  to  pay  the  taxes  for  the  year 
of  1901  as  above  set  forth,  and  charges  the 
truth  to  be  that  he  either  himself  fraudulent- 
ly concealed  the  truth,  or  was  instrumentai 
In  having  a  misrepresentation  of  tbe  con- 
dition of  said  lot  as  to  the  payment  of  the 
taxes  thereon  made  to  her.  (7)  That  at  the 
date  said  lands  were  bid  in  for  the  state,  and 
prior  thereto,  tbe  said  plaintiff  was  a  deputy 
collector  for  said  county,  and  well  knew  of 
the  efforts  that  said  defendants  bad  made 
to  pay  said  taxes  for  the  year  of  1904,  and 
two  years  next  thereafter.  (8)  Defendants 
aver  that  said  lands  were  advertised  In  tbe 
name  of  W.  H.  Tobln,  and  without  a  proper 
or  sufficient  description  thereof,  as  will 
appear  by  a  copy  of  said  advertisement 
hereto  attached  marked  as  'Exhibit' C  The 
defendants  bring  Into  court  and  offer  to  pay 
all  taxes,  penalty,  and  costs  due  or  taxed 
against  said  lot,  together  with  the  lawful  in- 
terest thereon.  Wherefore  defendants  pray 
that  for  the  reasons  herein  set  forth  they  be 
allowed  to  redeem  said  lot,  that  the  deed 
to  the  plaintiff  from  the  land  commissioner 
be  canceled  as  a  cloud  upon  their  title,  and 
for  other  and  further  relief." 

Appellants  made  their  deed  from  Tobln  an 
exhibit  to  their  cross-complaint.  They  also 
exhibited  a  tax  receipt  for  the  year  1002 
showing  that  T.  O.  Barrlnger  had  paid  the 
taxes  on  the  lot  in  controversy  for  that  year. 
The  appellee  answered  the  cross-complaint  as 
follows :  "That  he  does  not  know  whether  it 
is  true,  as  alleged  by  defendant  T.  O.  Bar- 
rlnger, that  he  sent  $4.50  to  the  collector  of 
Polk  county  to  pay  the  taxes  for  the  year  of 
1905  on  the  lot  in  question,  neither  does  be 
know  whether  said  lot  was  returned  to  the 
said  Barrlnger;  but  this  plaintiff  says  that, 
since  allegations  were  made  by  the  defendant, 
he  has  inspected  the  matter  to  some  extent, 
and  is  informed  that  the  $4.50  actually  cov- 
ered the  personal  taxes  of  the  defendant,  and, 
if  sent  by  them  as  alleged,  was  applied  to 
the  payment  of  same.  (2)  This  plaintiff  de- 
nies that  be  was  acting  with  and  for  the 
collector  of  Polk  county  in  either  1904,  1905, 
or  at  any  other  time,  and  denies  that  he  was 
deputy  collector,  or  that  he  had  anything  to 
do  whatever  with  tbe  collection  of  taxes  for 
the  years  of  1904  or  1905,  and  denies  the  fact 
that  he  concealed  the  fact  that  said  lot  has 
been  sold  for  taxes,  from  the  defendant,  or 
that  any  person  in  the  capacity  of  tax  col- 
lector concealed  the  same  from  said  defend- 
ants, but  alleges  that  the  sale  was  open, 
notorious,  and  matter  of  record.  (3)  Plaintiff 
denies,  as  alleged  by  defendants,  that  the  ad- 
vertisement for  the  sale  of  said  lot  as  delin- 


quent at  said  tax  sale  was  insufficient  In 
the  description  of  said  lot,  or  that  the  sale 
or  any  of  the  proceedings  relating  thereto 
were  in  any  manner  improperly  conducted. 
Wherefore  he  prays  that  his  reply  hereto  be 
accepted  and  for  Judgment" 

The  cause  on  motion  of  appellants  was  by 
consent  transferred  to  the  cbancery  court. 
The  decree  recites,  among  other  things,  the 
following :  "That  the  cause  was  set  for  trial 
on  this  the  29th  day  of  November,  1907,  to  be 
heard  upon  oral  evidence,  and,  both  parties 
appearing  and  announcing  ready  for  trial, 
tbe  said  defendants  filed  their  snbstltnted 
answer  and  cross-bill,  to  which  the  plaintiff 
filed  his  r^ly,  and,  the  issues  being  mad» 
up,  the  court  proceeded  to  try  and  deter- 
mine said  cause,  and  It  appearing  to  the  court 
from  the  evidence  introduced  on  the  part  of 
the  plaintiff  that  he  claims  to  be  the  owner 
of  the  above-described  lands  because  of  a 
deed  held  by  him  from  the  state  land  com- 
missioner dated  June  22,  1907,  and  that  the 
said  lot  was  forfeited  as  shown  by  said  deed 
to  the  state  of  Arkansas  for  the  nonpay- 
ment of  taxes  for  the  year  1904,  and  it  ap- 
pearing to  the  court  tijat  the  said  deed  is  in 
all  respects  regular,  and  that  the  expiration 
of  the  right  of  red«nptlon  had  expired  at 
the  time  the  said  state  land  commissioner  ex- 
ecuted st^ld  deed  to  the  plaintiff  June  22, 
1907,  it  further  app^rlng  to  the  court  that 
tbe  defendants,  Edna  £1.  Barrlnger  and  T.  O. 
Barrlnger,  claim  said  land  under  a  deed  ex- 
ecuted to  them,  on  March  14,  1903,  for  which 
said  land  or  lot  was  forfeited  to  the  state  for 
the  nonpayment  of  taxes,  and  It  farther  ap- 
pearing that,  since  the  date  of  the  deed  from 
Tobln  to  the  defendants,  they  paid  the  taxes 
in  tbe  year  of  1907,  for  the  year  of  1906,  and 
it  further  appearing  from  tbe  oral  evidence 
introduced  in  this  cause  and  from  the  records 
presented  in  evidence  that  the  said  forfeiture 
of  said  lot  to  the  state  for  the  nonpayment 
of  taxes  In  1905,  for  the  year  1904,  was  in  all 
things  regular  so  far  as  tbe  court  has  been 
able  to  determine  from  tbe  pleadings  and  the 
evidence  introduced  herein,  and  it  therefore 
appears  that  the  plaintiff  has  a  paramount 
and  superior  title  to  that  of  the  defendants 
and  is  entitled  to  recover  said  lot  against 
defendants:  It  is  therefore  tbe  Judgment 
and  decree  of  this  court  that  the  plaintiff 
have  and  recover  possession  of  the  E.  M 
of  lot  2  in  block  5,  Eureka  addition  to  the 
city  of  Mena,  Polk  county.  Ark.,  from  the 
defendants  Edna  E.  and  T.  O.  Barrlnger,  and 
all  the  costs  of  this  snlt" 

The  defendants  except  to  the  judgmrait  and 
decree  of  the  court  herein  and  pray  an  appeal 
to  the  Supreme  Court  of  this  state,  which  is 
granted,  and  60  days  Is  given  the  defendants 
In  which  to  prepare  and  file  their  bill  of  ex- 
ceptions. 

Pale  McPhetrlges,  for  appellanta. 

WOOD,  J.  (after  stating  the  facts  as  above). 
The  recitals  of  the  decree  show   that  the 
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cauae  was  beard  upon  oral  evidence,  and  that 
"60  days  were  given  the  defendants  In  which 
to  prepare  and  file  their  bill  of  exceptions." 

We  find  no  bill  of  exceptions  In  the  record, 
and  nothing  In  the  record  proper  to  show  that 
the  decree  of  the  coort  was  erroneous.  Where 
the  record  shows  that  the  cause  in  chan- 
cery was  heard  upon  oral  evidence,  and  such 
evidence  Is  not  brought  into  the  record  by 
bin  of  exceptions  or  otherwise,  and  there  is 
nothing  on  the  face  of  the  record  itself  to 
show  that  the  court  erred.  It  will  be  pre- 
sumed that  the  decree  Is  correct.  Murphy  v. 
Citizens'  Bank  of  Junction  Olty,  84  Ark.  100, 
104  S.  W.  187,  934. 

Decree  affirmed. 


BIRMINGHAM  v.  RICE  et  al. 
(Supreme  Court  of  Arkansas.    April  12,  1909.) 

1.  Appeal  and  Ebbob  (i  787*)— Dismissal- 
Delay  IN  Pbosicution. 

Kirby's  Dig.  f  1193,  provides  that  unless 
the  appeal  is  granted  by  the  inferior  court,  or 
the  appellee  enters  his  appearance  in  the  Su- 
preme Court,  he  shall  be  summoned  to  answer 
the  appeal.  Held,  that  the  notice  or  summons 
calls  the  appellee's  attention  to  the  fact  of  re- 
moval, and  the  appeal  is  comi>lete,  and  the  Su- 
preme Court  can  dismiss  it  if  appellant  neg- 
lects to  cause  the  notice  to  answer  it  to  be 
given  in  a  reasonable  time  or  fails  to  prosecute 
it  in  any  other  way. 

[Bi.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  S{  3129,  8130;  Dec.  Dig.  { 
787.*] 

2.  Appeal  and  Ebbob  ({  787*)— Dibuibsal— 

DELAT  in    PBOSECtmON. 

A  decree  was  rendered  August  27,  1907, 
and  an  appeal  was  granted  August  12,  1908. 
Summons  was  issued  on  that  day,  but  was  never 
served  on  appellees,  one  of  whom  bad  removed 
from  the  county;  the  other  lieing  a  resident  of 
another  county.  Nothing  further  was  done  un- 
til after  motion  of  appellees  to  dismiss  the  ap- 
peal March  23,  1909,  when  appellant  had  pro- 
cess served  on  them.  Held,  that  appellant  did 
not  exercise  due  diligence,  and  the  appeal  should 
be  dismissed. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  Si  3129,  8130;  Dec  Dig.  { 
787.*] 

Appeal  from  Circuit  Court,  Lawrence  Coun- 
ty;   W.  B.  Beloate,  Judge. 

Action  t)etween  John  L.  Birmingham  and 
William  Rice  and  others.  From  the  decree, 
Birmingham  appeals.  On  motion  to  dismiss. 
Granted. 

C.  T.  Boms,  for  appellant  McCaleb  & 
Reeder  and  B.  L.  Ponder,  for  appellees. 

PER  CCRIAM.  The  decree  appealed  from 
was  rendered  by  the  chancery  court  of  Law- 
rence county  on  August  27,  1907,  and  the  ap- 
peal was  granted  by  the  cleric  of  this  court 
on  August  12,  1908.  Summons  was  Issued  on 
that  day  to  the  sheriff  of  Lawrence  county 
and  sent  to  one  of  the  attorneys  for  appel- 
lant, who  delivered  it  to  the  sheriff  with  in- 
Btructlons  to  serve  same,  and  also  paid  the 


sheriff  bis  fee  for  the  service.  At  that  time 
one  of  the  appellees  tiad  removed  from  the 
county,  and  the  other  one  was  a  resident  of 
Independence  county.  The  summons  is  not 
accounted  for  further  than  by  a  sworn  state- 
ment, made  here  by  the  deputy  sheriff  into 
whose  hands  it  was  placed,  which  says  that 
the  writ  was  lost  and  was  not  served  on 
the  appellees.  Nothing  further  was  done 
towards  bringing  appellees  into  court  until 
after  their  motion  was  filed  here  on  March 
23,  1909,  to  dismiss  the  appeal.  They  enter- 
ed their  appearance  for  the  sole  purpose  of 
moving  to  dismiss  the  appeal.  Since  then  ap- 
pellant has  sued  out  process  and  had  it  serv- 
ed on  them  during  the  pendency  of  this  mo- 
tion. 

The  statutes  of  this  state  provide  that: 
"Unless  the  appeal  la  granted  by  the  inferior 
court,  or  the  appellee  enters  his  appearance 
in  the  Supreme  Court,  he  shall  be  summon- 
ed, actually  or  constructively  as  provided  by 
law  for  the  service  of  a  summons,  to  appear 
and  answer  the  appeal  or  writ  of  error." 
Kirby's  Dig.  i  1193.  In  Robinson  v.  Ark.  Loan 
&  Trust  Co.,  72  Ark.  475,  81  S.  W.  609,  the 
court,  speaking  on  this  subject,  said :  "The  . 
notice  or  summons  does  not  aid  In  the  remov- 
al, but  calls  the  attention  of  the  appellee  to 
the  fact  that  it  has  been  removed.  Th^  ap- 
peal is  complete,  and  the  appellate  court  can 
dismiss  It  if  the  appellant  neglects  to  canse 
the  notice  to  answer  It  to  be  given  In  a  rea- 
sonable time,  or  falls  to  prosecute  it  In  any 
other  way." 

It  will  be  seen  from  this  that  the  only 
question  presented  to  us  on  this  motion  is 
whether  or  not  appellant  has,  within  a  rea- 
sonable time  after  the  granting  of  the  ap- 
peal, caused  summons  to  be  Issued  and  serv- 
ed on  appellees;  In  other  words,  whether 
he  has  proceeded  with  due  diligence  to  bring 
his  adversaries  into  court,  for,  unless  he  has 
done  so,  bis  appeal  should  be  dismissed^  In 
the  present  case  neither  the  appellant  nor  his 
attorneys  have  done  anything  at  all  in  that 
direction,  except  to  cause  a  summons  to  be 
Issued  on  August  12,  1908,  which  was  Just 
two  weeks  before  the  expiration  of  the  time 
allowed  for  taking  the  appeal.  They  placed 
this  summons  in  the  hands  of  the  sheriff  in 
whose  county  appellees  had  ceased  to  reside 
and  where  they  could  not  be  found.  They 
took  no  further  steps  to  ascertain  whether 
service  was  had  upon  api)ellees  or  not.  It 
can  scarcely  be  urged  with  any  show  of  plausi- 
bility that  this  was  the  exercise  of  due  dili- 
gence, or  that  the  appellees  have  been  sum- 
moned within  a  reasonable  time.  More  than 
seven  montliB  elapsed  from  the  filing  of  the 
transcript  In  this  court  before  the  appellees 
were  brought  In  by  service  of  process,  and 
this  was  done  after  they  had  moved  to  dis- 
miss the  appeal,  and  within  a  week  before 
the  case  was  set  for  hearing  In  this  court 

We  are  of  the  opinion  that  no  diligence  on 
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CHILDBRS  V.  WM.  H.  CXtLEMAN  CO.  et  al. 
(Sapreme  Court  of  Tennessee.    April  24,  1909.) 

1.  QUIETINQ  TiTLB  (|  7*)— ADVEB8E  Cl^IM  Of 

Title. 

The  purchaser  of  land,  suing  to  have  title 
decreed  in  him  as  against  one  claiming  stand- 
ing timber  nnder  a  sale  thereof  and  extension 
of  time  for  removal  by  complainant's  vendor, 
may  question  the  making  of  the  extension;  it 
vitally  affecting  his  title. 

[EJd.  Note.— For  other  cases,  see  Quieting  Ti- 
tle, Dec  Dig.  {  7.*] 

2.  ACKNOWIJlDGiraNT    (I    63*)  —  Unacknowl- 

EOOED  INBTBUMENT— Right  to  Recobd. 
An  assignment  of  a  conveyance  of  stand- 
ing timber,  not  being  acknowledged,  is  not  en- 
titled to  registration. 

[Ed.  Note.-*For  other  cases,  see  Acknowledg- 
ment, Cent.  Dig.  tS  42,  270 ;   Dec.  Dig.  {  53.*] 

8.  A0KNOWI.BDOMENT  (§  53*)— RIGHT  TO  RE- 
CORD—DBTEOTIVE  Acknowledgment. 

The  omission  of  the  words  "for  the  purposes 
therein  contained"  from  the  certificate  of  ac- 
knowledgment of  a  notary  is  fatal  to  registra- 
tion of  the  instrament. 

[Ed.  Note.— For  other  cases,  see  Acknowledg- 
ment, Cent.  Dig.  ft  64,  270 ;   Dec.  Dig.  {  53.*] 

4.  Ia)gb  and  Loooma  (§  3*)— Absignuent  or 
Contract  of  Sale — Isecebsitt  of  Recobd — 
Tbansfeb  of  Intebest  i,n  Land. 

Assignments  of  a  contract  of  sale  of  stand- 
ing timber  and  extensions  of  time  for  removal 
thereof  transfer  an  interest  in  land,  and  so  have 
to  be  registered. 

[Ed.  Note. — For  other  cases,  see  Logs  and 
Logging,  Cent.  Dig.  |  7;   Dec.  Dig.  {  3.*] 

6.  Fbadds,  Statute  of  (i  56*)  —  Sale  of 

Standing  Timbeb— "Realty." 

Growing  trees  are  part  of  the  realty,  so 
that  a  contract  of  sale  thereof  must  be  in  writ- 
ing. 

[Ed.  Note.— For  other  cases,  see  Frauds,  Stat- 
ute of.  Cent.  Dig.  {  86;   Dec.  Dig.  §  56.* 

For  other  definitions,  see  Words  and  Phrases, 
TOl.  4,  p.  3700 ;   vol.  7,  pp.  6947,  6625-6626.] 

6.  Frauds,  Statute  of  (§  58*)— Leases. 

A  conveyance  extending  time  to  remove 
standing  timber,  even  if  considered  as  a  lease,  is 
within  the  statute  of  frauds,  and  so,  to  be  good 
for  more  than  a  year,  must  t>e  in  writing. 

[E3d.  Note.— For  other  cases,  see  Frauds,  Stat- 
ute of,  Dec  Dig.  i  68.*] 

7.  FBAUDS,    STATtTTE    OF    (|    60*)- LICENSE    TO 

Bnteb  Land. 

An  irrevocable  license  to  enter  land  is  in 
the  nature  of  an  easement,  and  so  must  be  in 
writing. 

[Ed.  Note.— For  other  cases,  see  Frauds,  Stat- 
ute of,  Cent  Dig.  |S  94,  95;   Dec.  Dig.  {  60.*] 

8.  Vendor  and  Purchaser  (J  231*)— Bona 
Fide  Pubchaseb  —  Constbuotivb  Notice — 
Unauthorized  Registration. 

A  registration  of  an  instrument,  either  not 
acknowledged  or  defectively  acknowledged,  so 
that  in  either  case  it  is  not  entitled  to  registra- 
tion, is  not  constructive  notice. 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  Si  53S,  539;  Dec  Dig. 
i  231.*] 


aaverse    aecree,    aeienoanis    appeaL      ai- 
firmed. 

C.  A.  Miller  and  C.  O.  Bond,  for  appel- 
lants. J.  A.  Foster,  Isaac  Orme,  and  B«i 
Cbllders,  for  appellee. 

McALISTER,  J.  Complainant  filed  tbis 
bill,  alleging  his  ownership  in  fee  of  a  tract 
of  land  In  Hardeman  county  comprising  300 
acres,  and  that  the  defendants  Wm.  H.  Cole- 
man and  J.  M.  and  F.  L.  Marshall  had  al- 
tered upon  said  land  and  were  committing 
waste  by  cutting  and  removing  timber.  De- 
fendants answered  the  bill,  averring  that 
on  March  7,  1904,  and  prior  to  complain- 
ant's, purchase  of  said  land,  its  then  owner, 
J.  8.  Neely,  sold  and  conveyed  to  one  W.  B. 
Small  all  of  the  white  oak  timber  on  said 
land,  and  that  on  July  12,  1906,  the  said  W. 
E.  Small,  for  value  received,  assigned  all 
of  his  rights  and  title  to  said  timber  con- 
tract to  the  William  H.  Coleman  Company 
without  recourse. 

It  is  averred  In  the  answer  that  under 
the  original  contract  the  said  W.  E.  Small 
was  allowed  three  years  from  the  date  of 
said  contract  to  cut  and  remove  said  timber, 
and  that  thereafter  J.  S.  Neely,  the  vendor, 
extended  the  time  for  the  removal  of  said 
timber  for  a  period  of  two  years  from  July 
12,  1906.  Hence  it  Is  seen  that  the  defense 
interposed  on  behalf  of  defendants  is  that 
the  William  H.  Coleman  Company  had  ac- 
quired title  to  the  white  oak  timber  on  said 
tract  of  land  by  assignment  of  a  contract 
made  with  J.  L.  Neely,  the  vendor  of  com- 
plainant, some  time  prior  to  the  sale  of 
said  land  by  the  said  Neely  to  complainant, 
Cfailders. 

On  the  coming  in  of  the  answers,  com- 
plalnadt  filed  an  amended  bill,  alleging: 

"That  on  the  3d  of  October,  1907,  J.  S. 
Neely  and  wife,  B.  A.  Neely,  were  In  the 
actual  possession  of  the  lands  described  In 
the  original  bill,  and  represented  to  him  that 
said  land  was  unincumbered;  that  he  paid 
to  them  $800  the  cash  consideration,  and 
executed  his  two  promissory  notes,  due  In 
one  and  two  years,  for  $800  each,  and  de- 
livered the  same  to  J.  S.  Neely  and  wife, 
and  prior  to  that  time  complainant  had  no 
notice,  actual  or  constructive,  of  any  alleg- 
ed claim  of  defendants;  that,  when  he  pur- 
chased said  land,  defendants  were  not  in 
possession,  and  so  far  as  complainant  knew, 
were  not  claiming  any  right  to  enter  up<Hi 
said  land;  and  he  states  on  information 
and  belief  that  defendants  had  never  been 
In  actual  possession  of  said  land  or  the  tim- 
ber, had  never  cut  or  removed,  and  had 
never  attempted  to  cut  or  remove,  any  white 
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oak  or  otber  timber  -from  aald  land  up  to  t 
and  for  some  time  after  complalnanta  had 
purchased  Bald  land." 

Complainant   fnrther  states    as    follows: 

"He  was  put  In  possession  of  the  land  by 
said  J.  S.  Neely  on  the  3d  of  October,  1007, 
and  knew  nothing  of  the  claim  of  defend- 
ants nntll  after  he  filed  his  original  bill; 
that  he  l8  an  innocent  purchaser  for  Talne, 
and  had  no  notice  of  the  sale  or  transfer  of 
the  white  oak  timber  then  standing  on  said 
land,  and  that  be  paid  a  valuable  consid- 
eration for  the  same;  that  defendants  had 
entered  upon  said  lands,  without  the  knowl- 
edge of  complainant  or  his  consent,  cut  and 
removed  and  wasted  valuable  timber,  and 
otherwise  damaged  complainant  to  the  ex- 
tent of  $300." 

It  is  further  charged  In  the  amended  bill: 

"That  the  Instruments  purporting  to  be 
deeds  of  conveyance  under  which  defend- 
ants claim  a  superior  title  were  neither 
actual  nor  constructive  notice  to  complain- 
ants, for  the  reason  that  said  assignment 
did  not  describe  the  land,  and  the  Instru- 
ment purporting  to  extend  the  time  limit, 
contained  In  the  original  contract  for  the 
removal  of  the  timber,  was  obtained  through 
fraud,  and  was  not  properly  acknowledged, 
and  the  certificate  of  the  notary  was  not 
in  compliance  with  the  statute." 

It  was  therefore  charged  that  said  instru- 
ments were  not  entitled  to  registration  and 
that  no  notice  was  thereby  conveyed  to  com- 
plainant 

The  prayer  of  the  amended  bill  is  that 
complainant  be  declared  an  innocent  pur- 
chaser for  value  without  notice,  and  that 
he  be  decreed  the  title  and  possession  of 
said  land,   etc.  ' 

Proof  was  taken,  and  on  the  hearing  the 
chancellor,  Hon.  E.  U  Bullock,  presiding, 
decreed  that  the  title  of  complainant  to  the 
land  and  timber  was  superior  to  any  claim 
of  the  defendants,  and  that  the  conveyances 
under  which  defendants  claimed  title  con- 
stituted a  doud  on  complainant's  title.  The 
chancellor  made  perpetual  the  injunction  re- 
straining the  defendants  from  cutting  and 
removing  timber  or  otherwise  committing 
waste,  and  pronounced  a  decree  in  favor 
of  complainant  for  the  value  of  timber  al- 
ready cut,  and  the  damages  accruing  by 
reason  of  said  waste,  and  ordered  a  refer- 
ence to  the  master  to  take  proof  and  re- 
port the  amount  of  said  damages.  At  the 
March  term,  1900,  the  chancellor  rendered 
a  judgment  in  favor  of  complainant  against 
the  defendants  for  the  sum  of  $150  for  the 
trees  cut  and  removed  by  the  defendants, 
and  the  further  sum  of  $0  as  damages  caus- 
ed to  the  small  timber  by  reason  of  the 
trees  cut  falling  against  and  injuring 
same.  The  W.  H.  Coleman  Company  ap- 
pealed from  all  of  said  decrees  and  has 
assigned  errors. 

The  first  assignment  is  as  follows: 


"The  chancellor  erred  in  decreeing  that 
the  title  of  complainant,  B.  J.  Child^rs,  is 
superior  to  the  claim  of  defendants  in  and 
to  the  land  and  timber  described  in  the 
pleadings,  and  that  the  claim  of  the  de- 
fendants to  the  white  oak  timber  on  said 
lands  is  not  valid,  but  constitutes  a  cloud 
on  complainant's  title,  because  the  proof  in 
the  record  shows  that  the  contract  under 
which  the  Wm.  H.  Coleman  Company  claim- 
ed ownership  and  title  to  the  white  oak  tim- 
ber was  prior  In  time,  and  therefore  superior 
In  right,  to  any  claim  or  title  that  com- 
plainant, B.  J.  Chllders,  bad  to  said  white 
oak  timber.  J.  S.  Neely,  from  whom  both 
complainant,  E.  J.  Chllders,  and  the  de- 
fendant Wm.  Coleman  Company  claim  title, 
conveyed  and  transferred  all  of  the  white 
oak  timbo-  on  the  300  acres  of  land  describ- 
ed in  the  pleadings  to  W.  B.  Small,  by  con- 
tract dated  March  7,  1901;  that  on  July 
12,  1906,  he  extended  the  time  for  the  cut- 
ting of  the  white  oak  timber  on  the  lands 
sold  to  Small,  and  later  sold  to  W.  H.  Cole- 
man Company,  to  two  years  from  date." 

The  second  assignment  of  error  will  be 
considered  in  this  connection,  and  is  as  fol- 
lows: 

"Second.  The  chancellor  erred  in  making 
the  injunction  perpetual.  The  weight  of  the 
proof  is  that  the  appellee  had  notice  of  the 
timber  contract  of  J.  S.  Neely  with  appel- 
lant at  the  time  that  he  bought  the  land. 
The  rule  'caveat  emptor"  applies  to  him." 

The  facts  established  by  the  record  are 
that  in  October,  1907,  complainant,  Chll- 
ders, who  resided  at  Pulaski  in  Giles  coun- 
ty, purchased  this  land,  lying  in  Hardeman 
county,  through  a  resident  agent,  one  Camo- 
dy.  At  the  time  of  the  sale  Mr.  Isaac  Orme 
represented  the  vendor,  J.  S.  Neely  and  wife. 
An  abstract  of  title  to  the  land  was  prepar- 
ed at  the  Instance  of  the  vendor  and  sent 
to  Mr.  Chllders  at  Pulaski;  and,  the  title 
having  been  pronounced  perfect  by  the  ab- 
stractor, Mr.  Chllders  accepted  the  deed  and 
made  a  cash  payment  of  $800,  executing  his 
notes  for  the  two  deferred  payments  of 
$800  each.  The  deed  was  executed  on  the 
3d  of  October,  1907,  and  Mr.  Chllders  was 
immediately  put  in  possession  of  the  land. 
The  complainant  had  no  actual  or  construc- 
tive knowledge,  at  the  time  he  purchased 
the  land,  that  the  defendant  W.  H.  Cole- 
man Company  claimed  any  right,  title,  or 
interest  in  the  white  oak  timber  on  said 
land.  It  also  appears  that,  at  the  time 
Chllders  was  put  In  possession,  no  agent  or 
employe  of  the  defendant  W.  H.  Coleman 
Company  was  in  possession  of  said  land 
nor  did  the  complainant  become  apprised  of 
any  trespass  on  said  land  until  after  the 
lapse  of  about  two  weeks,  when  some  of  the 
defendant's  agents  went  upon  said  land  and 
began  to  cut  and  remove  timber;  the  num- 
ber of  trees  cut  not  exceeding  13.  There- 
upon complainant  filed  the  present  bill,  as- 
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sorting  his  title  In  fee  to  tbe  land,  and  seek- 
ing to  restrain  the  defendants  against  tres- 
passing and  committing  waste. 

As  already  stated,  tbe  defendant  Coleman 
relied  on  a  contract  assigned  to  that  com- 
pany by  W.  m  Small  JuTy  12,  1906.  The 
contract  Is  as  follows: 

"For  and  In  consideration  of  $400  to  me 
In  hand  paid,  I  (or  we)  hereby  sell  and 
convey  to  W.  E.  Small,  w  assigns,  all  of 
the  white  oak  timber  on  my  land  situated 
In  Hardeman  county,  state  of  Tennessee, 
district  No.  11,  bounded  as  follows:  On 
the  east  by  Trim,  on  the  north  by  Mills, 
on  the  west  by  Bogers  and  Mills,  and  on 
the   south   by  Campbell — containing  about 

300  acres.    Said  land  known  as  the 

place,  and  lies miles  of .    Said 

Small  shall  have  three  years  from  this  date 
to  work  same,  and  shall  have  right  of  way 
to  land  and  timber,  with  men  and  teams, 
to  cut  and  remove  same  at  his  pleasure.' 
There  Is  no  Incumbrance  or  claim  on  said 
land  that  will  Interfere  with  said  Small 
working  said  timber. 

"Signed   at  Pocahontas,  Tenn.,   this   7th 
of  March,  1904.         [Signed]    J.  S.  Neely. 
"Witnesses: 

"B.  D.  Irby. 
"G.  L.  Paris." 

It  will  be  noticed  this  Instrument  was 
not  acknowledged,  and  exphred  by  limitation 
on  Mardi  7,  1007,  seven  months  before  the 
conveyance  to  Chllders.  On  the  back  of  this 
instrument,  is  the  following  Indorsement: 

"July  12.  1906. 

"For  value  received,  I  assign  all  of  my 
rights  and  title  to  the  within  timber  contract 
to  Wm.  Coleman  Co.,  without  recourse. 

"W.  E.  Small." 

It  appears  that  on  July  12,  1906,  the  day 
on  which  this  assignment  was  executed,  J. 
M.  Marshall,  as  agent  for  Wm.  Coleman  Com- 
pany, went  to  Dr.  Neely  to  procure  an  exten- 
sion of  the  time  limit  of  three  years  contain- 
ed In  the  original  contract  Dr.  Neely  testi- 
fied that  Marshall  stated  to  him: 

"That  he  would  like  to  get  an  extension 
of  the  time  for  cutting  the  timber,  provided 
he  could  buy  the  contract  from  Small.  I 
told  him,  if  he  could  arrange  to  get  Small's 
contract,  that  I  would  give  him  one  year's 
time  from  that  date,  and  he  wrote  out  an 
agreement,  as  I  supposed,  in  keeping  with 
our  conversation  to  that  effect,  and,  being 
busy  at  the  time,  I  did  not  take  time  to  read 
it,  but  signed  it,  and  he  went  away." 

It  appears  that  one  year's  extension  of  the 
time  limit  of  three  years,  contained  In  the 
original  contract,  would  have  extended  the 
time  for  cutting  the  timber  until  July  12, 
1907,  or  three  months  before  the  date  of  the 
deed  to  Chllders,  which  was  executed  by  Dr. 
Neely,  as  already  stated,  October  3, 1907. 

It  appears,  however,  that  on  April  23,  1907, 
Marshall,  accompanied  by  M.  Wilson,  a  nota- 
ry public,  returned  to  Dr.  Neely  with  the  con- 
tract, which  had  already  been  signed  by  Dr. 


Neely,  for  an  extension  of  tlie  time,  for  the 
purpose  of  having  the  Instrument  acknowl- 
edged. The  Instrument  produced.  Instead  of 
extending  the  time  for  one  year,  extended  It 
to  two  years  from  date,  and  was  as  follows: 
"Pocahontas,  7—12—1906. 

"This  Is  to  certify  that  I  have  extended 
the  time  for  cutting  the  white  oak  tlmba:  on 
my  lands,  sold  to  W.  E.  Small,  and  later 
transferred  to  W.  H.  Coleman  Company,  to 
two  years  from  date.  J.  8.  Neely." 

Dr.  Neely  declined  to  execute  this  instru- 
ment, although  he  had  previously  signed  It, 
for  the  reason  that  it  contained  an  extension 
of  the  time  limit  to  two  years,  instead  of  one 
year,  as  he  had  agreed,  and  which  he  sup- 
posed had  been  properly  Inserted  in  the  con- 
tract. Several  witnesses,  who  were  present, 
testify  that  Dr.  Neely  refused  to  acknowledge 
this  Instrument  on  the  ground  that  it  did 
not  embody  his  agreement  with  Mr.  MarshaU. 
This  fact  Is  admitted  by  Mr.  Marshall  him- 
self, as  well  as  by  Mr.  Wilson,  the  notary 
public,  who  was  present 

But  despite  the  fact  that  Dr.  Neely  had 
repudiated  the  Instrument  and  refused  to  ac- 
knowledge it,  Marshall  procured  the  notary 
public  to  attach  his  notarial  certificate,  certi- 
fying to  the  acknowledgment.  The  form  of 
the  certificate,  however,  was  in  the  follow- 
ing language: 

"State  of  Tennessee,  Hardeman  County: 
"Personally  appeared  before  me,  M.  Wilson, 
a  notary  public  in  and  for  said  county  and 
state,  the  within  named  J.  S.  Neely,  the  bar- 
gainor, with  whom  I  am  personally  acquaint- 
ed, and  who  acknowledged  that  he  executed 
tbe  within  instrument 

"Witness  my  hand  a^d  official  seal  at  Mid- 
dleton,  Tenn.,  this  23d  day  of  April,  1907. 
"M.  Wilson,  Notary  PubUc." 

It  will  be  observed  that  the  words  "for  the 
purposes  therein  contained,"  required  by  tbe 
statutory  form  of  certificate,  are  omitted,  and 
this  fact  is  explained  by  the  notary,  who 
testifies  that  he  marked  out  these  words  for 
the  reason  that  Dr.  Neely  had  never  acknowl- 
edged the  Instrument  for  the  purposes  therein 
contained. 

It  will  be  further  noticed  that  this  instru- 
ment of  extension  contains  no  description  of 
tbe  land,  and  the  proof  is  that  at  the  time 
It  was  signed  by  Dr.  Neely  it  was  on  a  sepa- 
rate slip  of  pai^er,  and  not  attached  to  the 
original  contract  for  the  sale  of  the  white 
oak  timber  by  Dr.  Neely  to  W.  E.  Small.  It 
is  also  in  proof  that,  at  the  time  this  alleged 
extension  was  acknowledged,  the  original 
conveyance  to  Small  at  the  white  oak  timber 
had  not  been  assigned  by  Small  to  Wm.  Cole- 
man Company  and  none  of  these  papers  bad 
been  offered  for  registration.  It  appears, 
however,  that  afterwards  these  separate  pa- 
pers were  pasted  together,  and,  together  with 
the  notarial  certificate  of  acknowledgment 
were  recorded  in  the  register's  office  of  Harde- 
man county. 
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Connsel  for  appellee.  In  answer  to  the  two 
assignments  of  error  already  stated,  says: 

"(1)  The  alleged  extension  of  two  years 
was  never  In  fact  executed  by  Dr.  Neely, 
and  there  was  no  consideration  for  it 

"(2>  Both  the  assignments  of  Small  to  Cole- 
man Company  and  the  alleged  extension  of 
time  are  yold  nnder  the  statnte  of  frauds. 

"(3)  All  three  of  the  Instruments  relied  on 
by  the  defendants  are  lacking  In  any  proper 
words  of  conveyance,  and  are  Insufficient  and 
Told  as  conveyancefl. 

''(4)  All  of  said  instruments  are  Insuffi- 
cient under  the  laws  relating  to  the  acknowl- 
edgment of  instruments  of  conveyances ;  none 
of  them  having  a  sufficient  certificate  of  ac- 
knowledgment 

"(5)  Said  Instmments  were  not  entitled  to 
registration  and  could  not  constitute  con- 
structive notice  to  Chllders. 

"(6)  B.  J.  Chllders  was  an  innocent  pur- 
chaser for  value  and  without  notice,  either 
constructive  or  actual,  of  any  of  the  Instru- 
ments relied  on  by  the  defendants." 

It  has  already  been  seen  that  the  convey- 
ance of  the  white  oak  timber  from  J.  S. 
Neely  to  W.  E.  Small,  dated  March  7,  1904, 
and  under  which  the  William  Coleman  Com- 
pany claims  by  assignment  provides  on  Its 
face  a  three-year  limit  for  the  removal  of  the 
timber,  and  this  time  limit  expired  March  7, 
1907,  six  months  prior  to  the  conveyance  of 
the  land  by  J.  S.  Neely  to  complainant  Chlld- 
ers, on  October  8,  1907;  but  the  defendant 
Coleman  Company  relies  on  an  extension  of 
two  years  to  the  original  time  limit  granted 
by  J.  8.  Neely  July  12,  1906,  which  conten- 
tion, if  established,  would  carry  the  time  lim- 
it for  the  removal  of  the  timber  beyond  the 
time  of  the  purchase  of  the  land  by  com- 
plainant, Chllders.  As  a  matter  of  fact,  we 
are  satisfied  from  an  examination  of  the 
record  that  no  such  extension  was  granted 
by  J.  8.  Neely.  While  there  Is  some  evidence 
to  the  contrary,  the  great  preponderance  of 
the  evidence  overthrows  this  contention.  We 
think  there  is  no  doubt  of  the  right  of  Chlld- 
ers to  make  this  question  in  the  present  con- 
troversy, since  it  vitally  affects  his  title  to 
the  property.  In  Iron  Co.  v.  Iron  Co.,  68 
Tenn.  434,  this  question  was  reserved  upon 
the  ground  that  the  purchaser  of  the  proper- 
ty had  notice,  but  in  the  present  case,  as  we 
shall  see,  the  purchaser  had  no  notice,  of  the 
prior  incumbrance,  actual  or  constructive. 
The  assignment  from  W.  E.  Small  to  Wm. 
Coleman  Company  was  not  acknowledged  at 
all,  and  was  not  therefore,  entitled  to  regis- 
tration. It  has  already  been  observed  that 
in  the  notarial  certificate  to  the  alleged 
"extension  of  time"  conveyance  the  phrase 
'Yor  the  purposes  therein  contained"  is  en- 
tirely omitfed.  nils  was  purposely  done,  as 
we  have  seen  from  the  evidence  of  the  notary 
already  quoted. 

It  has  frequently  been  held  by  this  court 
that  the  omission  of  this  language  from  the 
certificate  of  the  notary  is  fatal  to-  the  regis- 


tration of  the  instrument  Currle  v.  Kerr, 
79  Tenn.  138;  Hughes  v.  Powers,  09  Tenn. 
485,  42  S.  W.  1;  McGulre  v.  Gallagher,  95 
Tenn.  865,  32  8.  W.  209;  EOlett  v.  Richardson 
ft  Co.,  68  Tenn.  296. 

These  instruments,  providing  for  the  as- 
signment of  a  contract  for  the  sale  of  grow- 
ing trees  and  an  extension  of  the  time  limit 
for  the  removal  thereof,  transferred  an  inter- 
est in  land,  and  under  our  statutes  were  re- 
quired to  be  registered. 

In  Ives  V.  Atlantic,  etc.,  B.  B.  Co.,  142 
N.  a  131,  55  S.  El  74,  115  Am.  St  Bep.  732, 
it  Is  said: 

"It  may  now  be  taken  as  settled  that 
growing  trees  are  a  -part  of  the  realty  and 
a  contract  to  sell  or  convey  them,  or  any  in- 
terest in  or  concerning  them,  must  be  reduc- 
ed to  writing.  They  are  'fructus  naturales,' 
and,  being  rooted  In  the  soli,  are  by  nature 
as  much  annexed  to  the  freehold  as  any 
permanent  fixture  can  be" — citing  author- 
ities. 

This  case  is  reported  in  9  Am.  and  Eng. 
Ann.  Gases,  followed  by  an  elaborate  note  of 
the  editor,  in  which  all  the  cases  are  col- 
lected, and  the  result  was  stated  to  be  that 
the  rule  laid  down  in  the  reported  case,  to 
the  effect  that  growing  trees  are  a  part  of 
the  realty,  and  that  consequently  a  contract 
for  the  sale  of  standing  timber  is  wlthtn  the 
meaning  and  intent  of  the  statute  of  frauds, 
and  must  be  evidenced  by  a  writing,  has  the 
support  of  the  decided  weight  of  authority. 
This  question  was  considered  by  Judge 
Cooper  in  the  case  of  Knox  v.  Haralson,  2 
Tenn.  Ch.  232,  wherein  it  was  held  that  a 
sale  of  so  many  cords  of  wood  now  stand- 
ing In  the  tree  is  within  the  statute  of 
frauds  and  must  be  in  writing. 

An  exception  to  the  general  rule  is  found 
in  the  case  of  Iron  Co.  v.  Iron  Co.,  68  Tenn. 
441,  where  it  appeared  the  contract  was  for 
a  sale  of  timber  at  10  cents  per  cord,  to  be 
paid  for  as  fast  as  used.  The  court  held 
that  this  was  a  sale  of  personalty,  for  the 
reason: 

"The  property  did  not  pass  in  the  timber 
until  It  should  be  used  or  received  by  the 
purchaser — at  any  rate,  not  until  cut  and 
corded  up,  as  It  was  to  be  paid  for  by  the 
cord,  as  used." 

In  the  case  of  Dorrls  v.  King  (Tenn.  Ch. 
App.)  54  S.  W.  683,  tliere  was  a  contract  for 
the  delivery  of  timber  by  the  vendor  at  the 
mill,  already  cut,  and,  following  the  case 
of  Iron  Co.  v.  Iron  Co.,  supra,  the  Court  of 
Chancery  Appeals  properly  held  the  con- 
tract was  not  within  the  statute  of  frauds. 
In  the  note  to  Ives  t.  Atlantic,  etc.,  R.  R. 
Co.,  0  Am.  &  Eng.  Ann.  Cas.  188,  the  editor, 
in  speaking  of  this  exception  to  the  general 
rule,  says: 

"In  several  Jurisdictions,  which  recognize 
the  general  rule,  it  has  been  held  that  there 
may  be  a  valid  parol  contract  for  tl^e  sale 
of  timber  as  a  chattel,  where  It  is  to  be  cut 
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And  citing,  among  other  cases,  Dorrls  t. 
King,  supra,  and  Iron  Co.  t.  Iron  Co.,  supra, 
tbe  editor  further  states: 

"That  such  a  contract  Is  not  a  contract 
(or  the  sale  of  trees  In  their  standing  con- 
dition, but  rather  a  contract  whereby  the 
vendor  agrees  to  bestow  work  and  labor  up- 
on his  own  material,  and  deliver  It  in  Its 
changed  condition  to  the  plaintiff." 

lu  Tiffany  on  Beal  Property,  (  228,  it  is 
said: 

"A  sale  of  growing  trees,  or  of  other 
growths  of  a  semipermanent  character,  such 
as  grass  or  fruit  growing  on  trees,  is,  by  the 
weight  of  authority,  prima  facie  a  sale  of  an 
interest  in  land,  and  consequently  it  must 
be  in  writing  under  the  fourth  section  of 
tbe  statute  of  frauds;  and  so  it  has  been 
held  that  a  mortgage  or  sale  of  standing  tim- 
ber must  comply  with  the  same  requlre- 
maxtB  as  if  it  were  of  the  land  itself.  If, 
however,  tbe  title  Is  not  to  pass  until  tbe 
products  have  been  severed  from  tbe  soli,  as 
when  one  contracts  to  sell  lumber  to  be  cut, 
tbe  contract  is  for  the  sale  of  goods." 

In  Beacb  on  Contracts,  {  540,  the  rule  is 
thus  stated: 

"Contracts  for  the  sale  of  grass  and  grow- 
ing trees  have  been  held  to  concern  an  in- 
terest In  land.  The  word  'land,'  In  Its  le- 
gal signification,  embraces  more  than  tbe 
word  literally  imports.  It  is  a  comprehen- 
sive term,  and  includes  standing  trees,  build- 
ings, fences,  stones,  and  waters,  as  well  as 
the  earth,  and  all  pass  under  tbe  general 
description  of  land  In  a  deed.  Standing 
trees  pass  to  the  heir  as  a  part  of  the-  inheri- 
tance, and  not  to  the  executor  as  emble- 
ments or  chattels.  For  this  reason  It  has 
been  usually  held  that  a  sale  of  growing 
trees,  with  a  right  at  any  future  time, 
whether  fixed  or  indefinite  to  enter  upon  the 
land  and  remove  them,  conveys  an  Interest 
In  the  land;  but,  when  severed  from  the 
freehold.  It  Is  settled  learning  that  they  be- 
come chattels." 

It  may  be  observed  that.  If  tbe  conveyance 
extending  the  time  be  considered  as  a 
lease,  It  would  be  within  the  statute  of 
frauds,  and  good  for  only  one  year.  So,  if 
it  be  viewed  as  creating  an  Irrevocable  li- 
cense to  enter,  this  Is  in  the  nature  of  an 
easement,  and  must  be  in  writing.  Nunelly 
v.  Iron  Co:,  94  Tenn.  397,  28  8.  W.  361,  28 
L.  B.  A.  421. 

It  follows,  therefore,  that,  since  these 
conveyances  transferred  an  Interest  in  real- 
ty, they  were  required  to  be  registered;  but 
since  there  was  no  acknowledgment  at  all 


complainant,  Cbilders,  had  no  actual  notice 
of  the  original  contract  between  Neely  and 
Small,  or  of  its  assignment  to  tbe  William 
Coleman  Company,  or  of  the  alleged  exten- 
sion of  the  time  limit.  We  are  satisfied 
that  Cbilders  was  an  innocent  purchaser  for 
value  of  this  property,  without  notice,  actual 
or  constructive,  of  any  prior  Incumbrances 
or  equities,  and  that  he  is  entitled  to  a  de- 
cree for  this  land,  and  for  damages  for  the 
unlawful  cutting  of  his  timber.  The  decree 
of  the  chancellor  will  be  in  all  respects  af- 
firmed. 


PALMBR  V.  STATE. 
(Supreme  Court  of  Tennessee.    Nov.  11,  190S.) 

1.  JUBT  (I  132*)— COMPETENCT  OF  JUKOBS— 

Examination— iNTBODUcnoR  of  Newspa- 
PEB  Articles. 

Where  a  juror  on  his  voir  dire  stated  that 

he  had  not  formed  or  expressed  an  opinion,  that 
he  was  a  subscriber  of  a  newspaper  and  usu- 
ally read  it  carefully,  bnt  did  not  remember 
reading  articles  about  the  case,  and  that,  if  he 
bad  read  them,  he  would  have  formed  an  opin- 
ion which  would  have  required  evidence  to  re- 
move, the  refusal  to  permit  accused's  counsel 
to  exhibit  to  the  juror  the  articles  was  proper. 
[Bd.  Note.— For  other  cases,  see  Jury,  Cent. 
Dig.  t  583 ;   Dec.  Dig.  i  132.*] 

2.  JuBT  (§  100*)— CoMPrrENCT  of  Jttbobs— 
Reading  Newspapeb  Abticucs. 

A  juror,  who  on  big  voir  dire  states  that  he 
has  read  the  accounts  of  tbe  crime  in  newspapers, 
but  has  not  formed  or  expressed  any  opinion, 
is  not  disqualified. 

[Ed.  Note.— For  other  cases,  see  Jury,  Cent 
Dig.  {  449 ;   Dec.  Dig.  {  100.*] 

3.  Appeal  and  Ebbob  (|  1024*)— Review  of 
Questions  of  Fact— Competenot  of  Jc- 
bohs. 

Whether  the  nature  and  strength  of  a  Ju- 
ror's opinion  are  such  as  in  law  necessarily 
raise  the  presumption  of  partiality  is  a  question 
of  mixed  law  and  fact,  to  be  tried  as  far  as 
the  facts  are  concerned  like  any  other  issue  of 
fact,  and  the  finding  of  the  trial  court  will  not 
be  set  aside,  except  for  manifest  error. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  {  3843 ;   Dec  Dig.  f  1024.*] 

4.  JUBT     (t     132*)— COlIPETENCrr— BUBDEN     OF 

Pboop. 

The  burden  is  on  the  challenger  of  a  ju- 
ror to  show  the  actual  existence  ot  a  disquali- 
fying opinion. 

[Ed.  Note.— For  other  cases,  see  Jury,  Cent 
Dig.  8  584;  Dec  Dig.  J  132.*] 

6.  JuBT  (I  100*)— Competenot— FoBifATioN 
OF  Opinion— SoTJBOE  of  Infobhation. 
The  opinion  of  a  juror  as  to  the  guilt  or 
innocence  of  accused  Is  not  always  a  disquali- 
fication, and  those  opinions  which  are  based  on 
personal  knowledge  of  the  facts  of  the  case,  or 
on  a  statement  of  the  facts  made  by  the  witness- 
es themselves,  or  by  others  who  have  heard  the 
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under  Acts  1889,  p.  891,  c.  883,  provid- 
iDg  that  a  juror  who  naa  formed  an  opinion 
based  on  newspaper  statementa  is  not  disquali- 
fied, on  his  testifying  that  he  can  impartially 
render  a  verdict  in  accordance  with  the  evidence, 
newspaper  statements,  to  disqualify  a  juror, 
must  be  such  as  fall  within  the  disqualifying 
sources  of  information,  and  purport  to  be  de- 
tailed by  those  who  profess  to  know  the  facts, 
and  any  other  statement  only  amounts  to  rumor, 
and  will  not  disqualify. 

[Ed.  Note. — For  other  cases,  see  Jury,  Cent. 
Dig.  {§  450,  451 ;  Dec.  Dig.  f  lOO.*] 

T.  JtJBT   (S    103*)  —  COMPKTBNCT  —  FOBMATION 

OF  Opinion— iNTLtTENCE  on  Vkbdict. 

A  juror,  testifying  on  his  voir  dire  that  he 
had  formed  an  opinion  based  on  mere  rumor, 
that  he  could  render  a  verdict  on  the  law  and 
tbe_  evidence,  that  bis  opinion  was  a  fixed  one, 
which  would  require  evidence  to  remove,  that 
he  had  talked  generally  about  the  matter,  bat 
did  not  know  whether  he  had  talked  with  wit- 
nesses or  not,  but  had  accepted  the  matter  as 
mere  rumor,  and  that  he  had  read  a  newspaper, 
was  not  disqualified. 

[Ed.  Note.— For  other  cases,  see  Jury,  Cent. 
Dig.  a  471-474 ;   Dec.  Dig.  {  103.*] 

8.  Rape  (8  60*)- Bvidkwcb— Instbtjotionb. 

Where,  on  a  trial  for  rape,  accused  was 
nnder  the  evidence  either  guilty  of  the  charge 
or  of  nothing,  the  refusal  to  charge  on  the  sub- 
ject of  assault  with  intent  to  commit  the  rape 
was  proper. 

[Ri.  Note. — For  other  cases,  see  Rape,  Cent. 
Dig.  f  99;    Dec.  Dig.  }  69.*] 

8.  Cbiuinai.  Law  (S  946*)- Motions  fob  Nkw 

Tbial  and  in  Abbest. 

Motions  for  a  new  trial  and  in  arrest  of 
judgment  cannot  be  made  together  and  at  the 
same  time,  for  a  motion  in  arrest  is  a  waiver 
of  a  motion  for  new  trial. 

[EM.  Note.— For  other  cases,  see  Criminal  Law, 
Dec  Dig.  {  946.*] 

10.  Indictment  and  Infobmation  (|  140*)— 
QuABHiNo  Indictmeni^-Ddtt  of  Codbt. 

The  trial  judge  is  not  bound  to  quash  an 
indictment  because  of  defects  therein,  even  on 
motion  of  accused. 

[EM.  Note.— For  other  cases,  see  Indictment 
and  Information,  Cent.  Dig.  |  474;  Dec  Dig. 
I  140.*] 

11.  Gbiminai.  Law  (S  1032*)— Objections  in 

LOWEB    COUBT— DePECTB   IN    INDICTMENT. 

Objections  to  the  indictment  must  be  made 
in  the  trial  conrt. 

[EM.  Note. — For  other  cases,  see  Criminal  Law, 
Cent.  Dig.  J  2627 ;  Dec.  Dig.  g  1032.*] 

12.  Indictment  and  Information  (J  196*)- 
Objections- Waiver. 

Objections  to  the  form  of  the  indictment  are 
penerally  waived  by  going  to  trial  withont  call- 
ing the  attention  of  the  trial  judge  to  them. 

[Bd.  Note. — For  other  "biases,  see  Indictment 
and  Information,  Cent  Dig.  §§  62S-63o;  Dec 
Dig.  S  196.*] 

13.  Cbiminai.  Law  (j  972*)- Motion  in  Ab- 
best OF  Judoment. 

A  motion  in  arrest  must  rest  on  matter  of 
record. 

[Bd.  Note.— For  other  cases,  see  Criminal  Law, 
Cent.  Dig.  §  2423 ;    Dec  Dig.  g  972.*] 


—"Ravish  " 

Under  Shannon's  Code,  {{  7077,  7080.  7083, 
providing  that  the  statement  of  facts  constitut- 
ing the  offense  shall  be  in  ordinary  language, 
stated  with  such  degree  of  certainty  as  to  enable 
the  court  to  pronounce  judgment,  etc.,  an  indict- 
ment, alleging  that  accused  on  a  designated 
date  did  have  carnal  knowledge  of  a  designat- 
ed female  forcibly  and  against  her  will,  charges 
rape,  defined  by  section  6451  as  the  carnal 
knowledge  of  a  woman  forcibly  and  against  her 
will,  thouxh  it  does  not  charge  that  accused 
"ravished"  the  female ;  the  word  "ravish"  im- 
plying no  more  than  that  the  act  was  done  for- 
cibly and  against  the  will  of  the  female. 

[Ed.  Note.— For  other  cases,  see  Rape,  Cent. 
Dig.  $  29;    Dec  Dig.  {  25.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  7,  pp.  5919-5925;  vol.  8,  p.  7778;  vol.  7,  p. 
6933.] 

Appeal  from  Circuit  Court,  Wilson  Coun- 
ty;   Jno.  XL  Richardson,  Judge. 

Cecil  Palmer  was  convicted  of  rape,  and 
lie  appeals.    Affirmed. 

Tumey  &  Tumey  and  Frank  McMillan, 
for  appellant  Chas.  T.  Gates,  Jr.,  Atty. 
Gen.,  for  the  State. 

NEIL,  J.  Tlie  plaintiff  in  error  was  indict- 
ed and  convicted  in  the  circuit  court  of  Wil- 
son county  for  the  crime  of  rape,  committed 
upon  the  person  of  Mrs.  Sophronia  J.  Yates, 
and  was  sentenced  to  be  hanged.  He  there* 
upon  appealed  to  this  court  and  assigned  er- 
rors. We  have  fully  considered  the  evi- 
dence, and  all  of  the  errors  assigned,  in  a 
memorandum  opinion  filed  with  record,  and 
we  do  not  deem  it  necessary,  in  the  present 
opinion,  to  refer  more  particularly  to  the 
facts,  and  to  certain  of  the  errors  assigned, 
than  in  the  manner  just  mentioned.  In  this 
opinion,  prepared  for  publication,  we  shall 
advert  to  only  two  or  three  matters  of  law 
which  arose  upon  the  hearing. 

It  Is  insisted  that  the  trial  judge  erred  In 
passing  to  the  counsel  for  the  prisoner  the 
following  veniremen  as  competent  jurors, 
thereby  rendering  it  necessary  for  the  prison- 
er to  challenge  them  peremptorily,  viz.:  J. 
v.  Nettles,  J.  &  Hamilton,  Albert  Hawkins, 
J.  S.  Steed,  R.  W.  Lannom,  P.  B.  Smith,  J. 
B.  Young,  Lea  Ballinger,  Jim  Heran,  R.  B. 
Malone,  Cates  Bingham,  B.  P.  Mitchell,  Sam 
Lannis,  and  H.  H.  Smith.  The  latter  was 
the  twelfth  juror,  who  was  tendered  to  the 
prisoner's  counsel  after  they  bad  exhausted 
all  of  his  peremptory  challenges. 

Most  of  the  veniremen  referred  to  stand 
upon  the  same  ground,  and  can  be  disposed 
of  together;  but  there  are  peculiarities  about 
one  or  two  of  them,  and  they  will  be  men- 
tioned specially. 

J.  v.  Nettles  stated  on  his  voir  dire  that  he 
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matter;  that,  If  he  had  read  the  Banner 
news  items  and  editorials,  be  would  have 
formed  an  opinion  which  would  require  evi- 
dence to  remove.  The  bill  of  exceptions  con- 
tinues: "The  defendant  offered  to  show  the 
news  Items  and  editorials  of  the  Banner, 
marked  Exhibits  D,  E,  and  F  to  the  defend- 
ant's affidavits  for  a  continuance,  to  the  ve- 
nireman, asking  the  question  if  he  had  read 
them.  The  court  refused  to  allow  the  veni- 
reman to  read  the  articles,  upon  the  ground 
that,  If  they  were  not  disqualifying,  they 
were  not  material,  and,  if  disqualifying.  It 
would  not  be  proper  now  to  disqualify  a 
Juror." 

It  is  insisted  that  the  trial  judge  erred  in 
not  permitting  the  counsel  for  the  prisoner 
to  exhibit  to  the  proposed  person  the  arti- 
cles referred  to  and  have  him  read  them. 
We  do  not  think  there  was  any  error  in  this 
action  of  the  court  It  is  clear,  from  the  ex- 
amination of  the  venireman,  that  he  had  no 
opinion  whatever  as  to  the  guilt  or  inno- 
cence of  the  prisoner.  It  would  have  been 
an  idle  thing  to  have  him  read  a  newspaper 
article  in  order  to  see  if  he  would  form  an 
opinion.  It  Is  said  the  court  held  in  Ward 
V.  State,  102  Tenn.  730,  52  8.  W.  996,  that 
it  was  error  in  the  trial  court  not  to  permit 
such  a  tblng  to  be  done.  The  facts  in  that 
case  were  far  different  from  those  in  the 
present  case.  In  Ward's  Case  it'  appeared 
that  the  prisoner  was  on  trial  for  one  of  a 
■  series  of  forgeries  of  the  same  character; 
that  there  had  been  a  former  trial  of  one  of 
these  cases,  in  which  the  particular  trans- 
action which  was  the  subject  of  the  case 
then  on  trial  had  been  testified  to  by  the 
leading  witness  for  the  prosecution;  that 
his  evidence  had  been  reported  in  a  news- 
paper, and  that  this  newspaper  had  been  read 
by  the  venireman;  and  that  from  the  facts 
so  stated  by  the  witness  he  had  formed  an 
opinion. '  The  court  held,  under  these  facts, 
that  the  prisoner's  counsel  should  have  been 
permitted  to  exhibit  the  newspaper  to  the 
venireman  and  examine  him  thereon;  that 
is,  it  was  held  that  the  counsel  for  the  pris- 
oner had  the  right  to  examine  the  venireman 
touching  the  very  newspaper  report  which 
the  venireman  said  he  had  read,  and  from 
which  he  said  he  had  formed  an  opinion,  and 
which  evidence  related  to  the  particular 
transaction  which  was  the  subject  of  the 
case  for  which  the  venireman  was  being  ex- 
amined as  a  prospective  juror.  In  the  pres- 
ent case,  as  already  stated,  the  venireman 
testified  that  he  bad  formed  no  opinion  and 
did  not  remember  that  he  had  ever  read  the 
article  in  the  paper. 

J.  S.  Steed  and  several  others  of  the  per- 


veniremen  mentioned  testified  that  they  had 
formed  an  opinion,  but  that  It  was  based 
merely  on  rumor;  that  It  would  require 
evidence  to  remove  such  an  opinion,  but 
that  they  could  go  Into  the  Jury  box,  and 
do  fair  and  impartial  justice  between  the 
state  and  the  prisoner,  and  decide  the  case 
upon  the  law  and  the  evidence.  This  was 
the  case,  also,  of  H.  H.  Smith,  who  went 
upon  the  jury  as  the  twelfth  juror  after 
the  prisoner  had  exhausted  all  of  bis  chal- 
lenges. 

The  case  of  B.  B.  Malone  is  thus  stated  in 
the  bill  of  exceptions: 

"R.  B.  Malone  otherwise  qualified,  but  said 
he  had  formed  an  opinioh ;  that  it  was  bas- 
ed on  mere  rumor;  that  be  could  go  In- 
to the  Jury  box,  and  do  fair  and  impartial 
Justice  between  the  state  and  the  defendant, 
and  would  decide  the  case  upon  the  law  and 
the  evidence;  that  his  opinion  was  a  fixed 
one,  which  would  require  evidence  to  re- 
move; that  he  had  talked  generally  about 
the  matter,  but  did  not  know  whether  be 
had  talked  with  witnesses  or  not,  but  bad 
accepted  or  received  it  as  mere  rumor;  that 
he  read  the  Lebanon  Democrat" 

The  determination  of  the  question  aris- 
ing as  to  the  two  venhremen  last  mention- 
ed requires  a  reference  to  our  cases. 

We  have  quite  a  number  of  cases  upon  the 
subject  of  the  competency  of  Jurors. 

The  following  may  be  mentioned  as  cases 
wherein  it  clearly  appeared  that  the  venire- 
men had  been  disqualified  by  the  formation 
of  an  opinion:  Rice  v.  State,  1  Yerg.  432; 
Troxdale  v.  State,  9  Humph.  422;  Riddle  v. 
State,  3  Helsk.  401 ;  State  v.  Collie,  3  Shan. 
Tenn.  Cas.  803,  807 ;  Carter  v.  State,  9  Lea, 
440;  Cartwright  v.  State,  12  Lea,  620;  Hoard 
&  Fite  V.  State,  16  Lea,  318 ;  Ward  v.  State, 
102  Tenn.  724,  52  S.  W.  996;  Turner  v.  State, 
111  Tenn.  693,  69  a  W.  774. 

The  following  cases  stand  upon  some- 
what peculiar  grounds:  Henry  t.  State,  4 
Humph.  270;  Moses  v.  State,  10  Humph. 
456;  Norfieet  v.  State,  4  Sneed,  341.  343,  344. 

There  are  several  cases  concerning  the  ef- 
fect of  an  opinion  formed  on  rumor.  These 
are  Howerton  v.  State,  Meigs,  262;  Payne 
V.  State,  3  Humph.  375;  Moses  t.  State,  11 
Humph.  232;  Brakefield  v.  State,  1  Sneed, 
215,  218,  219;  MclJean  v.  State,  1  Stan. 
Tenn.  Cas.  478,  483,  484 ;  Johnson  v.  State, 
11  'Lea,  47;  Spence  v.  State,  16  Lea,  539, 
543-547;  Woods  v.  State,  99  Tenn.  182,  41 
8.  W.  811;  Leach  v.  State,  99  Tenn.  584. 
597,  42  8.  W.  195;  State  v.  Robinson,  106 
Tenn.  204,  206,  61  S.  W.  65.  There  is  also 
the  case  of  Watklns  v.  State,  1  Leg.  Rep. 
10,  2  Shan.  Tenn.  Cas.  206,  which  la  oat  of 
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line  with  the  other  cases  npon  the  same  sub- 
ject 

We  have  also  several  cases  which  dlBcnss 
the  question  of  the  competency  of  jurors  In 
respect  of  matters  of  epluion  generally. 
These  are  McOowan  t.  State,  9  Yerg.  181; 
Alfred  &  Anthony  t.  State,  2  Swan,  681; 
Eason  r.  State,  6  Bazt  466;  Gonatser  r. 
State,  12  Iiea,  436;  Spence  y.  State,  supra; 
Woods  T.  State,  supra;  Wilson  v.  State,  100 
Tenn.  167,  169,  170.  70  S.  W.B7. 

There  Is  some  conflict  in  the  early  cases. 
The  fUTldlng  line  between  the  early  and  lat- 
er cases  may  be  placed  with  Conatser  y. 
State,  snpra,  opinion  by  Mr.  Justice  Cooper, 
In  which  that  great  judge  discusses  the  prior 
cases,  and  with  infinite  tact  and  delicacy 
Indicates  the  transition  from  the  earlier  to 
the  later  view.  The  beginning  of  the  mod- 
em doctrine  may  be  placed  with  the  case 
of  Spence  t.  State,  supra,  in  an  opinion  by 
the  same  eminent  judge.  That  case  con- 
tains a  redaction  of  the  Conatser  Case.  We 
shall  not  discuss  or  endeavor  to  reconcile  the 
conflict  t)etween  the  present  and  the  early 
doctrine,  but  shall  begin  onr  statement  of 
the  present  doctrine  with  the  Spence  Case. 

In  this  latter  case  the  court  said: 

"The  first  error  relied  on  for  reyersal  is 
In  the  action  of  the  court  In  pronouncing  W. 
J.  Taylor  a  competent  juror.  After  the  de- 
fendant had  exhausted  all  his  ctiallenges, 
Taylor  was  presented  as  a  Juror.  He  stated 
on  his  voir  dire  that  he  had  an  oplnl<»i,  form- 
ed from  reading  title  newspapers  and  from 
talk  In  the  neighborhood;  that  It  would  re- 
quire evidence  to  remove  this  opinion;  he 
bad  heard  Spence  had  killed  Wheat  about  a 
settlement,  and  that  was  all  he  had  heard  or 
read;  did  not  know  either  of  them;  that.  If 
taken  on  the  jury,  he  would  try  the  case  on 
the  evidence  as  sworn  to  by  the  witnesses, 
and  would  not  try  the  case  on  what  he  had 
read  or  heard,  and  could  do  fair  and  Impar- 
tial justice  between  the  state  and  the  de- 
fendant; that  he  did  not  remember  having 
read  the  testimony  given  before  the  coro- 
ner's jury. 

"In  Conatser  y.  State,  12  Lea,  436,  we  had 
occasion  to  review  the  decisions  of  this 
court  upon  the  competency  of  jurors  in 
criminal  cases,  and  to  ascertain  the  general 
principles  which  might  be  considered  as  set- 
tled thereby.  We  found  that  the  question 
whether  the  nature  and  strength  of  a  ju- 
ror's opinion  are  such  as  In  law  necessarily 
raise  the  presumption  of  partiality,  Is  one 
of  mixed  law  and  fact,  to  be  tried,  as  far  as 
the  facts  are  concerned,  like  any  other  Issue 
of  that  character,  upon  the  evidence,  and 
that  the  finding  of  the  trial  court,  before 
whom  the  juror  gave  his  testimony  in  per- 
son, wonld  not  be  set  aside  by  the  review- 
ing court,  except  for  manifest  error.  The 
burden  is  npon  the  challenger  to  show  the 
actual  existence  of  a  disqualifying  opinion. 
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We  held  that  It  the  opinion  of  the  juror  go 
only  to  the  fact  that  a  person  has  been  kill- 
ed, and  that  the  defendant  kiUed  him  with 
a  particular  instrument,  in  a  case  where 
these  facts  could  not  be  disputed,  he  would 
not  necessarily  have  a  disqualifying  opinion. 
We  also  held  that,  If  the  opinion  of  a  juror 
be  clearly  such  as  disqualifies  him,  no  in- 
quiry is  permissible  whether,  notwithstand- 
ing his  opinion,  he  will  be  governed  by  the 
evidence  alone,  but  that  It  is  otherwise 
when  the  opinion  is  not  based  uiwn  evidence 
or  information  that  disqualifies,  and  that 
the  law  does  not  regard  what  the  Juror  may 
call  an  opinion  as  an  opinion  at  all,  unless 
based  upon  knowliedge  or  reliable  information 
of  facts,  and  the  state  of  the  mind  of  the  ja- 
ror  In  such  case  as  to  what  weight  he  would 
give  to  the  evidence  to  be  introduced  be- 
comes an  important  element  in  ascertaining 
his  competency.  As  a  result  we  held  that  a 
juror  was  competent  in  the  particular  case 
who  had  heard  persons  say  that  the  prisoner 
had  killed  the  deceased  with  a  hoe  at  a  road 
working,  who  did  not  know  whether  these 
persons  were  witnesses  or  not,  nor  whether 
they  had  heard  the  evidence  or  not,  who  had 
the  same  opinion  still,  which  was  a  fixed 
opinion  from  rumor,  and  that  It  would  take 
evidence  favorable  to  the  prisoner  to  remove 
it,  but  that  he  could  disregard  that  opinion, 
and  be  governed  In  his  verdict  by  the  evi- 
dence. 

"In  the  case  before  us  It  is  conceded  that, 
if  the  Juror  had  merely  said  that  he  heard 
that  the  defendant  had  killed  Wheat,  he 
would,  upon  the  statements  on  his  voir  dire, 
have  come  within  the  rulings  of  the  Conatser 
Case.  But  It  is  argued  that  the  additional 
statement  that  the  killing  was  'about  a  set- 
tlement' took  the  case  out  of  the  rule.  The 
fact  that  the  juror  had  heard  that  the  de- 
fendant had  killed  the  deceased  with  a  par- 
ticular Instrument,  if  undisputed.  Is,  as  we 
have  held,  immaterial ;  and  It  Is  difllcult  to 
see  how  tiie  additional  fact  of  the  cause  of 
the  killing,  if  equally  undisputed, '  could 
change  the  result,  for  the  cause  would  not 
ordinarily  fix  the  blame  on  either  party,  or' 
show  the  nature  of  the  offense.  That  is  cer- 
tainly BO  In  the  present  case.  Apd  the  tes- 
timony, as  we  have  seen,  is  that  the  de- 
fendant himself,  at  the  time  and  always, 
said  that  the  difficulty  originated  in  his 
wanting  to  get  a  settlement  from  the  de- 
ceased. But  the  answer  to  the  argument  is 
that  what  the  witness  had  heard  and  read 
was  mere  rumor.  He  had  not  read  the  tes- 
timony given  before  the  coroner's  jury,  nor, 
BO  far  as  appears,  any  detailed  statement. 
What  he  had  read  and  heard  was  merely 
that  defendant  had  killed  deceased  about  a 
settlement,  facts  about  which  there  was  no 
dispute.  Newspaper  statementa,  to  disquali- 
fy a  juror,  must  be  such  as  fall  within  the 
disqualifying  sources   of  Information,   and 
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rumor  alone,  then  the  case  fallB  exactly 
within  the  ruling  of  Conatser  r.  State."  15 
Lea,  643-546. 

In  WoodB  V.  State,  99  Tenn.  182,  41  a  W. 
811,  the  court  said,  upon  the  same  subject: 

"It  is  contended  that  the  record  discloses 
several  errors  of  law,  on  account  of  which 
a  new  trial  should  be  granted.  It  Is  said 
that  the  trial  judge  made  an  erroneous  ruling 
as  to  the  competency  of  E.  W.  Epperson, 
who  was  presented  as  a  Juror.  When  ex- 
amined on  his  Toir  dire,  Epperson  said  that 
be  bad  'read  a  detailed  account  of  the  kill- 
ing' In  the  newspapers;  that  be  accepted 
what  be  read  as  true,  and  from  It  formed  an 
opinion  as  to  the  guilt  or  innocence  of  the  ac- 
cused; but  that  the  account  he  read  did  not 
mention  any  witnesses,  report  any  evidence, 
or  refer  to  the  coroner's  inquest,  and  that  be 
had  no  information  about  the  homicide,  ex- 
cept what  he  bad  read  In  the  newspapers; 
and,  finally,  that  be  was  without  bias  or  prej- 
udice as  to  the  defendant,  and  thought  be 
could  render  a  fair  and  impartial  verdict 
solely  on  the  law  and  the  evidence,  if  he 
should  become  a  Juror  in  the  case.  The  de- 
fendant, by  bis  counsel,  challenged  the  pro- 
posed Juror  on  account  of  bis  opinion.  The 
court  ruled  that  he  was  competent,  and  the 
defendant  thereupon  challenged  him  peremp- 
torily, and  he  was  excused. 

"The  defendant  exhausted  his  other  23  per- 
emptory challenges,  and  after  that  peremp- 
torily challenged  another  person,  who  was 
accepted  by  the  court  over  defendant's  ob- 
jection. Thus  the  defendant  was  compelled 
to  take  a  Juror  whom  be  did  not  want,  and 
whom  be  would  have  been  able  to  avoid,  bad 
he  not  been  forced  to  spend  1  of  his  24  per- 
emptory challenges  upon  Epperson,  whom 
be  first  challenged  for  cause,  and  whom 
be  now  Insists  was  incompetent  •  •  • 
A  man  who  has  prejudged  the  case  upon  its 
real  facts  Is  necessarily  partial,  and  there- 
fore Incompetent  to  sit  as  a  Juror  at  the 
trial.  An  opinion  as  to  the  guilt  or  Inno- 
cence of  the  accused,  however,  is  not  al- 
ways a  disqualification.  Some  opinions  are 
disqualifying,  and  others  are  not;  the  dif- 
ference in  efCect  being  due  to  the  difference 
In  character  and  origin.  Those  opinions 
which  are  tased  upon  personal  knowledge  of 
the  facts  of  the  case,  or  upon  a  statement  of 
the  facts  made  by  the  witnesses  themselves, 
or  by  others  who  have  heard  the  witnesses 
relate  them,  disqualify;  but  those  formed 
from  rumor  do  not  disqualify.  Rice  v.  State, 
1  Yerg.  432 ;  McGowan  v.  State,  9  Yerg.  184; 
Payne  v.  State,  3  Humph.  376;  Moses  v. 
State,  10  Humph.  456;  Moses  v.  State,  11 
Humph.  232;  Alfred  &  Anthony  v.  State,  2 
Swan,  S81;    Eason  t.  State,  6  Baxt  466; 


cence  of  the  defendant,'  from  the  reading  of 
a  newspaper  which  'purported  to  give  an  ac- 
count of  the  facts  of  the  case,  but  did  not 
purport  to  give  the  testimony  in  the  case, 
and  that.  If  accepted  and  sworn  as  jurors  in 
this  case,  they  believed  they  conid  give  a 
fair  and  Impartial  verdict  on  the  law  and  the 
testimony.'  The  trial  Judge  pronouikced 
those  persons  competent  as  Jurors,  and  the 
defendant  challenged  them  peremptorily.  On 
appeal  In  error,  this  court  reversed  the  ruling 
of  the  trial  Judge,  and  declared  the  enact- 
ment (chapter  51,  p.  78,  Acts  1870-71)  on 
which  it  was  based  null  and  void,  because  in 
contravention  of  the  constitutional  right  of 
trial  by  an  impartial  jury.  6  Baxt  467,  477. 
478. 

"In  Conatser's  Case  it  was  said  that  the 
newspaper  account  referred  to  in  the  Eason 
Case  was  treated  'as  falling  within  the  dis- 
qualifying sources  of  information,  probably 
because  detailed  by  those  who  professed  to 
know  the  facts,"  and  that  'whether  tills  as- 
sumption and  the  adjudication  that  the  act 
of  Legislature  was  unconstitutional  are  cor- 
rect are  questions  not  now  before  us.'  12 
Lea,  442,  443.  The  latter  suggestion  has 
been  regarded  as  raising  some  doubt  as  to 
the  correctness  of  the  decision  in  Eason's 
Case. 

"The  Spence  Case  lays  down  the  follow- 
ing rule:  'Newspaper  statements,  to  dis- 
qualify a  juror,  must  be  such  as  fall  within 
the  disqualifying  sources  of  information,  and 
purport  to  be  detailed  by  those  who  profess- 
ed to  know  the  facts.  Any  other  statement 
would  only  amount  to  rumor,  whether  In 
parol  or  printed.'    15  Lea,  546. 

"Tested  by  this  rule,  Epperson  was,  un- 
doubtedly, competent  His  information  was 
not  derived  from  any  one  of  the  'disquali- 
fying sources.'  He  had  no  personal  knowl- 
edge of  the  facts,  bad  heard  no  statement  of 
the  facts  by  the  witnesses,  nor  by  otbars  to 
whom  the  witnesses  had  related  them,  nor 
did  the  'detailed  account  of  the  killing,' 
which  he  read  in  the  newspapers,  purport  to 
be  made  'by  those  who  professed  to  know 
the  facts.'  The  'account'  he  read  amounted 
to  rumor  only,  and  It  was  none  the  less  ru- 
mor because  circulated  by  newspapers,  and 
not  by  oral  deliverance.  It  follows  that  the 
opinion  entertabied  by  the  proposed  Juror 
was  based  on  rumor,  and  that  he  was,  there- 
fore, not  disqualified  by  reason  of  that  opin- 
ion. Nothing  is  better  settled  In  criminal 
procedure  in  this  state  than  that  rumor  is 
not  a  source  of  disqualification." 

To  the  same  efTect,  Leach  v.  State,  99 
Tenn.  584,  696,  597,  42  8.  W.  19S. 


These  gentlemen,  on  their  voir  dire,  stated 
that  they  had  formed  and  expressed  an  opin- 
ion as  to  the  merits  of  the  case  and  the  goUt 
of  the  defendant;  that  this  opinion  was 
based  upon  Information  which  they  relied 
upon  and  believed  to  be  tnie;  that  they  had 
read  the  newspaper  accounts  of  the  killing, 
but  that  they  did  not  know  that  those  from 
'Whom  they  obtained  their  information  knew 
or  professed  to  know  the  circumstances  of 
the  case ;  that  they  had  a  fixed  opinion,  based 
upon  this  information,  which  they  regarded 
as  true  and  reliable,  and  one  which  it  would 
require  proof  to  remove;  that  they  could, 
however,  try  the  case  according  to  the  law 
and  evidence,  and  give  the  defendant  a  fair 
and  impartial  trial.  The  parties  were  held 
by  the  court  to  be  competent,  were  accepted 
by  the  state,  but  challenged  by  the  defense, 
and  were  placed  on  the  Jury  over  the  pro- 
test of  the  defendant. 

"The  defendant  exuausted  all  his  challeng- 
es in  making  up  the  Jury,  and  was  forced 
to  accept  a  Juror  over  his  peremptory  chal- 
lenge.   This  is  assigned  as  error. 

"We  are  of  opinion  that  under  the  ruling  of 
this  court  In  Woods  v.  State,  99  Tenn.  182, 
41  S.  W.  811,  there  was  no  error  In  accepting 
these  parties  as  competent  Jurors.  They 
could  not  say  that  the  accounts  which  they 
had  heard  and  read  were  given  by  persons 
who  knew  or  professed  to  know  the  facts, 
and  they  stated  that  they  could  render  a  ver- 
dict impartially  upon  the  evidence,  notwith- 
standing these  preconceived  opinions,  which 
were  formed,  as  we  think,  from  rumor,  and 
not  from  any  account  by  any  one  purporting 
or  assuming  to  know  or  state  the  facts.  We 
think  the  statements  they  bad  read  and 
heard  of  the  facts  must  be  treated  as  ru- 
naor  and  do  not  disqualify  the  persons  from 
acting  as  Jurors." 

At  the  same  term  of  the  court.  In  the  case 
of  Morrison  v.  State,  from  Robertson  county, 
an  opinion  was  delivered  by  the  present 
Chief  Justice ;  but  it  has  been  lost,  and  the 
record  also  has  been  mislaid.  We  have  had 
recourse,  however,  to  the  original  bill  of  ex- 
ceptions, and  the  action  of  the  lower  court, 
which  was  approved  In  that  case,  is  thus  dis- 
closed: 

"John  Durrett  testified  on  his  voir  dire: 
That  he  had  a  fixed  opinion  as  to  the  guilt 
or  innocence  of  the  defendant,  founded  up- 
on reading  an  account  of  the  killing  in  the 
newspaper,  and  that  It  would  require  proof 
to  remove  said  opinion.  The  court  then 
asked  the  said  John  Durrett  if  he  believed 
that  he  could  fairly  and  impartially  render 
a  verdict  in  this  case  In  accordance  with  the 
law    and    evidence.      He    replied    that    be 


Durrett  The  defendant  challenged  him  for 
cause.  The  court  overruled  and  disallowed 
the  challenge  for  cause,  to  which  the  defend- 
ant excepted.  The  defendant  then  and  there 
challenged  said  John  Durrett  peremptorily. 

"J.  M.  Blrdwell  was  tendered  as  a  compe' 
tent  Juror.  He  also  stated  that  he  had  a  flxedv 
opinion  as  to  the  guilt  or  innocence  of  the  de- 
fendant, which  was  formed  from  reading  »■ 
detailed  account  of  the  shooting  In  the  Rob- 
ertson County  News,  a  newspaper  published 
at  Springfield,  soon  after  it  occurred,  and 
that  it  would  take  proof  to  remove  said 
opinion.  The  court  then  asked  J.  M.  Bird- 
well  if  he  believed  that  he  could  fairly  and 
impartially  render  a  verdict  in  this  case  in 
accordance  with  the  law  and  evidence.  He 
replied  that  he  thought  he  could.  The  court 
held  J.  M.  Blrdwell  competent  as  a  Juror, 
The  state  passed  him.  The  defendant  chal- 
lenged him  for  cause.  The  court  overruled 
and  disallowed  said  challenge,  to  which  the 
defendant  excepted.  The  defendant  then 
peremptorily  challenged  the  said  J.  M.  Blrd- 
welL 

"John  Crosswy  was  tendered  as  a  com- 
petent  Juror.  He  also  stated  that  he  had  a 
fixed  opinion  as  to  the  guilt  or  Innocence  of 
the  defendant,  which  was  formed  by  read- 
ing an  account  of  the  killing  in  the  Robert- 
son County  News  soon  after  It  occurred,  and 
that  It  would  take  proof  to  remove  salcE 
opinion.  The  court  then  asked  John  Crosswy 
if  he  believed  he  could  fairly  and  impartial- 
ly render  a  verdict  in  this  case  in  accordance 
with  the  law  and  evidence.  He  replied  that 
be  thought  he  could.  The  court  held'  John 
Crosswy  competent  as  a  Juror.  The  state 
passed  him.  The  defendant  challenged  him 
for  cause.  The  court  disallowed  and  overrul- 
ed said  challenge  for  cause,  to  which  the  de- 
fendant then  and  there  excepted.  The  defend- 
ant peremeptorlly  challenged  John  Crosswy." 

This  court  held  that  all  of  the  foregoing- 
persons  tendered  as  Jurors  were  competent^ 
and  also  held  that  chapter  383,  p.  891,  of  the 
Acts  of  1899,  was  constitutional.  That  act 
reads: 

"That  hereafter,  in  the  trial  of  any  crim- 
inal case,  the  fact  that  a  person  called  as  a> 
Juror  has  formed  an'  opinion  Or  Impressloik 
based  upon  newspaper  statements  shall  not: 
disqualify  him  to  serve  as  a  Juror,  if  he- 
shall,  upon  oath,  swear  that  he  believes  he 
can  fairly  and  Impartially  render  a  verdict 
therein  in  accordance  with  the  law  and  evi- 
dence, and  the  court  shall  be  satisfied  of  tbet 
truth  of  such  statement" 

This  statute  must  however,  be  construed; 
In  connection  with  the  cases  already  quoted 
from,  and  those  which  are  to  follow,  as 
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W.  774.  In  that  case  tbe  court  held  that 
tbe  Jnror  was  Incompetent  because,  said  the 
court,  "it  will  be  obseryed  that  during  the 
course  of  his  examination  the  Juror  stated  he 
conversed  with  parties  who  had  conversed 
with  witnesses ;  that  he  accepted  what  tbey 
said  as  being  the  facts  in  the  case;  that  he 
does  not  recall  their  names,  but  the  names  of 
the  witnesses  were  given  him  in  those  con- 
versations; that  he  has  an  opinion  well 
grounded  and  fixed,  etc.;  that  his  opinion 
was  unfavorable  to  the  defendant ;  and  that 
It  will  require  evidence  to  remove  it" 

The  next  and  last  case  in  our  Reports  is 
Wilson  T.  State,  109  Tenn.  167,  169,  170,  70 
S.  W.  S7,  which  was  decided  at  the  Septem- 
ber term,  1902.  In  that  case  It  appeared 
that  the  plaintiff  in  error  bad  been  convict- 
ed of  murder  in  the  second  degree,  and  bad 
been  sentenced  to  the  penitentiary  and  ap- 
pealed. It  was  urged  in  this  court  that  be 
had  not  bad  a  trial  before  a  fair  and  impar- 
tial jury.    Said  the  court  upon  this  subject: 

'The  specific  objection  is  over  tbe  fact  that 
Richard  Rider,  W.  H.  Farmer,  and  four  oth- 
ers, whose  names  are  not  given,  were  not 
competent  and  Impartial,  in  that  they  stated, 
when  examined  on  their  voir  dire,  that  they 
had  formed  and  expressed  opinions  touching 
the  guilt  or  innocence  of  the  defendant 
They  stated  that  they  had  heard  a  great  deal 
about  the  case,  lived  in  tbe  locality  of  the 
killing,  had  beard  persons  state  how  the  kill- 
ing occurred,  but  did  not  know  whether  the 
persons  who  made  the  statements  knew  of 
the  facts  or  not;  that  they  had  formed  their 
opinions  from  these  statements,  but  that,  if 
selected  as  jurors,  they  could  and  would 
wholly  disregard  these  opinions,  and  try  the 
case  alone  on  the  law  and  evidence,  and  do 
equal  and  exact  Justice  between  the  state  and 
the  defendant;  that  they  would,  however,  go 
into  the  Jury  box  with  their  opinions;  and 
that  it  would  take  evidence  to  remove  them. 
These  parties  were  objected  to  as  Incompe- 
tent and  disqualified  for  jury  service,  and 
were  offered  to  be  challenged  for  cause:  but 
the  court  held  them  competent,  and,  being  ac- 
ceptable to  the  state,  defendant  was  forced 
to  peremptorily  challenge  them,  and  in  this 
way  exhausted  his  challenges,  and  was  re- 
fused any  others  on  that  ground.  Defendant, 
having  exhausted  all  his  challenges  before 
the  Jury  was  made  up,  was  forced  to  accept 
as  a  Juror  one  G.  A.  Guy,  whom  be  desired  to 
challenge,  and  who  was  selected  and  Impanel- 
ed as  a  Juror  over  his  protest  and  challenge. 

"This  matter  has  been  often  before  this 
court,  and  its  latest  deliverance  upon  the 
questions  involved  is  embodied  In  the  case  of 
Turner  v.  State,  111  Tenu.  533,  G9  S.  W.  778, 


the  Juror,  the  statements  of  witnesses,  or  of 
those  who  have  heard  the  witnesses,  and  who 
repeat  what  they  have  heard,  or  from  pub- 
lished accounts  of  the  statements  of  witness- 
es; and  opinions  formed  from  other  sources 
are  based  upon  rumor,  and  do  not  disqualify. 
Woods  V.  State,  99  Tenn.  187,  41  8.  W.  811." 

It  is  unnecessary  that  we  should  add  any- 
thing to  what  is  said  in  the  foregoing  opin- 
ions from  which  we  have  quoted.  Tboee 
opinions,  in  the  excerpts  which  we  have  quot- 
ed, state  fully  and  clearly  the  latest  views  of 
the  court  in  this  state  upon  the  vexed  sub- 
ject of  which  they  treat  It  is  manifest  tliat, 
under  tbe  principles  that  are  thus  laid  down, 
none  of  the  jurors  objected  to  were  incompe- 
tent The  opinions  of  all  of  them  must  be 
treated  as  based  on  rumor. 

It  is  insisted  that  the  court  below  erred  in 
failing  to  instruct  the  jury  upon  the  subject 
of  assault  with  intent  to  commit  the  specific 
crime  of  which  the  plaintlS  in  error  was  con> 
victed.  We  do  not  think  there  was  any  «• 
ror  in  this  respect  There  was  no  evidence 
upon  which  such  a  charge  could  liave  been 
based.  The  plaintiff  in  error  was  guilty  of 
the  charge  of  which  he  was  convicted,  or  of 
nothing.  Powers  v.  State,  117  Tenn.  363.  3T2, 
97  S.  W.  816;  Frazler  v.  State,  U7  Tenn.  430, 
441,  100  S.  W.  94. 

We  tiave  thus  gone  over  tbe  various  exc^>- 
tlons  made,  just  as  if  these  matters  were 
properly  presented  to  us  upon  overruling  a 
motion  for  a  new  trial  in  the  lower  court 
However,  in  the  present  case,  it  appears  that 
the  motion  for  a  new  trial  was  made  in  con- 
nection with  the  motion  in  arrest  of  Judg- 
ment in  tbe  following  form,  as  shown  on  the 
record,  at  page  7,  viz. :  "Defendant  by  attor- 
neys thereupon  moved  in  arrest  of  judgment, 
and  for  a  new  trial,  which  was  overruled  by 
the  court" 

In  Freeman  v.  Railroad,  107  Tetm.  340,  64 
S.  W.  1,  it  is  said :  "It  appears  that  its  mo- 
tions for  a  new  trial  and  in  arrest  of  Judg- 
ment were  made  at  the  same  time  and  In  the 
same  motion.  A  motion  for  a  new  trial  and 
in  arrest  of  judgment  cannot  be  made  to- 
gether and  at  the  same  time,  and  a  motion  in 
arrest  of  judgment  is  a  waiver  of  a  motion 
for  a  new  trial."  In  the  later  case  of  Hall 
V.  State,  110  Tenn.  365,  75  S.  W.  716,  it  ap- 
peared that  tbe  motion  was  precisely  tbe 
same  as  here.  It  is  quoted  on  page  368  of 
110  Tenn.  and  page  717  of  75  S.  W. :  "Comes 
the  defendant  and  moves  the  court  in  arrest 
of  judgment  and  for  a  new  trial,  which  mo- 
tion being  heard  Is  overruled."  The  court 
said :  "Evidently  there  was  a  single  motion, 
embracing  two  distinct,  if  not  Incongruous, 
matters  of  procedure,  and  Invoking  the  Judg- 
ment of  the  trial  judge  upon  It    In  additioa. 
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ference  Is  that  the  motion  In  arrest  was  first 
made,  and,  being  so  made,  was  disposed  of 
first.  The  legal  effect  of  the  waiver  of  the 
motion  for  new  trial  Is  that  the  court  is  eon- 
fined  to  error  assigned  npon  the  face  of  the 
record." 

It  is  Insisted  that  there  was  error  npon  the 
face  of  the  record,  because  the  Indictment 
was  defective ;  but  there  was  no  motion  to 
quash  made  In  the  court  below.  The  trial 
judge  may  perhaps  quash  on  his  own  motion, 
but  he  Is  not  bound  to  quash,  even  on  motion 
of  the  prisoner.  Jetton  v.  State,  Meigs,  192; 
State  V.  wnils,  8  Head,  157. 

Objections  to  the  Indictment  must  be  made 
In  the  lower  court  GUdewell  v.  State,  15 
Lea,  135;  Rodes  v.  State,  10  Lea,  414;  Lut- 
trell  V.  State,  85  Tenn.  232,  237,  1  S.  W.  886, 
4  Am.  St.  Rep.  760. 

Objections  to  the  form  of  the  Indictment 
are  generally  waived  by  going  to  trial  with- 
out calling  the  attention  of  the  trial  judge  to 
them.  Stevenson  v.  State,  5  Baxt.  683;  For- 
rest V.  State,  13  Lea,  106;  Scruggs  v.  State, 
7  Baxt.  8& 

There  was,  however,  In  the  lower  court,  a 
motion  In  arrest  of  judgment.  This  motion 
must  rest  on  matter  of  record.  King  v.  State, 
91  Tenn.  649,  20  S.  W.  169;  State  v.  Rogers, 
6  Baxt.  663.  Such  motion  is  Ineffective,  un- 
less It  states  Bpeciflcaily  the  grounds  on 
which  It  Is  based.  State  v.  Steele,  3  Heisk. 
135;  Hall  V.  State,  110  Tenn.  865,  75  S.  W. 
716.  In  the  first  of  these  cases.  It  Is  said: 
"The  record  does  not  disclose  for  what  rea- 
son the  Judgment  in  this  case  was  arrested. 
The  motion  in  arrest  is  general,  and  specifies 
nothing.  It  is  certainly  the  better.  If  not  the 
only  correct,  practice,  In  civil  as  well  as  crim- 
inal cases,  formally  to  assign  reasons  In  ar- 
rest of  judgment  upon  the  record  In  support 
of  the  motion  in  arrest,  so  that  the  attention 
of  the  court  In  the  first  Instance  may  t»e  at 
once  directed  to  the  alleged  defect  in  the  pro- 
ceedings, and  that  the  public,  through  all 
time,  may,  upon  examination  of  the  record, 
be  informed  as  to  the  ground  of  its  action. 

•  •  *  The  propriety,  not  to  say  necessity, 
of  this  practice,  is  more  apparent  when  the 
cause  is  to  be  considered  by  a  revising  tribu- 
nal, whose  attention  should  be  directed  at 
once  to  the  reasons  In  arrest,  assigned  of  rec- 
ord. Instead  of  being  compelled  to  mal:e  a 
critical,  and  often  fruitless,  examination  of 
the  record  to  find  out  the  supposed  defects." 

In  Hall  V.  State,  it  is  said  upon  this  sub- 
ject: "The  motion  in  arrest  should  state 
concisely  the  defects  complained  of,  or  the 
ruling  of  the  lower  court  upon  such  motion. 
It  Is  held,  cannot  be  reviewed  'on  appeal. 

*  •  •  A  motion  in  arrest  is  much  in  the 
nature  of  a  demurrer,  which  goes  to  defects 


general  demurrer  prevailed  for  many  years 
in  this  state;  but  it  was  finally  condemned 
as  a  vicious  practice,  in  that  it  laid  a  trap 
for  trial  courts  and  for  adversary  counsel. 
So  the  Code  of  1858  abolished  it,  and  provid- 
ed that  the  demurrer  must  specify  the  de- 
fects relied  on.  We  think  a  general  motion 
In  arrest  is  equally  objectionable,  and  should 
be  discountenanced." 

However,  even  if  the  objection  made  In 
this  court  to  the  Indictment  had  been  made 
In  the  court  below,  in  never  so  specific  a 
form,  it  must  have  been  held  of  no  avail. 

The  Indictment  reads: 

"State  of  Tennessee,  Wilson  County.    Sep- 
tember Term,  Circuit  Court,  190a 

"The  grand  jurors  for  the  state  and  county 
aforesaid,  on  their  oath,  present  that  Cecil 
Palmer,  on  the day  of  July,  1908,  fel- 
oniously did  have  unlawful  carnal  Imowledge 
of  Sophronia  J.  Yates,  a  female,  forcibly  and 
against  her  will,  and  against  the  i>eace  and 
dignity  of  the  state. 

"Walter  S.  Faulkner,  Attorney  General." 

The  objection  now  offered  Is  that  the  In- 
dictment does  not  use  the  word  "ravished" 
— does  not  charge  that  the  prisoner  "ravish- 
ed" the  female.  It  is  insisted  that  this  word 
was  essential  at  the  common  law,  and  that 
an  indictment  without  it  is  fatally  defective. 

The  point  is  not  well  taken.  Our  statute 
defines  rape  as  follows :  "Rape  is  the  unlaw- 
ful carnal  knowledge  of  a  woman  forcibly 
and  against  her  will."  Shannon's  Code,  § 
6451.  The  word  "ravish"  implies  nothing 
more  than  that  the  act  was  done  forcibly  and 
against  the  will  of  the  woman.  Wllkey  v. 
Commonwealth,  104  Ky.  325,  47  S.  W.  219, 
220;  Tway  v.  State,  7  Wyo.  76,  78,  79,  60 
Pac.  188;  Harmon  v.  Com.,  12  Serg.  &  R. 
(Pa.)  69;  O'Connell  v.  State,  6  Minn.  279, 
284,  285  (Gil.  190);  Williams  v.  State,  1  Tex. 
Civ.  App.  90,  92,  93,  28  Am.  Rep.  399;  Gib- 
son V.  State,  17  Tex.  Civ.  App.  674;  Fields 
V.  State,  39  Tex.  Cr.  R.  488,  46  S.  W.  418; 
Leonl  V.  State,  44  Ala.  110;  Jackson  v.  State, 
114  Ga.  861;  40  S.  E.  989.  In  Tway  v.  State 
it  is  said:  "It  Is  contended  by  plaintiff  In  er- 
ror that  the  Information  is  insufficient  be- 
cause the  word  'ravish'  Is  not  used  in  de- 
scribing the  offense.  The  alleged  defect  being 
In  the  manner  in  which  the  offense  Is  charg- 
ed, the  objection  should  have  been  made  by 
a  motion  to  quash  in  the  court  below.  The 
attention  of  the  district  court  was  not  called 
to  it  in  any  way,  and  the  question  is  not 
properly  before  us  for  consideration.  But  the 
information  is  In  the  language  of  the  statute, 
and  is  sufficient.  Bishop  says :  'There  are 
commonly    employed.    In   setting   out   some 
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reason  for  it  In  most  cases  is  that  either  the 
offense  is  now,  or  it  was  In  its  origin,  statu- 
tory, and  the  statutory  term  must  be  employ- 
ed to  identify  it;  such  being  the  rule  for  all 
Indictments  on  statutes.  For  example,  mur- 
der, as  distinguished  from  manslaughter,  is  a 
statutory  crime,  and  hence  the  necessity  for 
the  technical  words  Just  mentioned.  Under 
modem  statutes,  under  different  language 
from  the  old  common-law  and  statutory  def- 
initions, the  use  of  the  same  technical  words 
Is  not  always  essential.'  1  Blsh.  Crlm.  Proc. 
S  335.  And  he  states  (volume  2,  i  953) :  'Rav- 
ish' is  indispensable  in  the  common-law  In- 
dictment, l>ecau8e  it  is  in  the  statute  of  West- 
minster II.'  The  word  does  not  occur  in  the 
definition  In  our  statute,  and  therefore  there 
Is  no  necessity  for  its  use  In  describing  the 
offense."  7  Wyo.  78.  79,  50  Pac.  188.  Nei- 
ther does  the  word  occur  in  the  definition  in 
our  statute,  and  there  is  no  necessity  for  Its 
use  in  describing  the  offense.  Moreover,  our 
Code  provides  that,  "in  all  cases  where  the 
common  law  prescribes  particular  and  techni- 
cal language  to  describe  an  offense  punished 


gree  of  certainty  as  to  enable  the  court  to 
pronounce  judgment  upon  a  conviction  ac- 
cording to  the  right  of  the  case"  (Shannon's 
Code,  {  7080),  and  "the  statement  of  facts 
constituting  the  offense  *  •  *  shall  be  in 
ordinary  and  concise  language  without  pro- 
lixity or  repetition"  (Shannon's  Code,  §  7077). 
Our  statutory  definition  of  the  offense  con- 
tains every  element  necessary  to  constitute 
the  crime  of  rape.  In  drawing  an  Indictment 
under  it,  it  is  only  necessary  to  add,  as  was 
done  in  the  present  case,  the  circumstances 
of  time  and  person.  The  man  who  Is  charg- 
ed with  having  unlawful  carnal  knowledge  of 
a  particular  woman  (at  a  time  stated)  forci- 
bly and  against  ber  will  is  charged  with  the 
crime  of  rape.  The  use  of  the  word  "ravish," 
along  with  the  words  contained  in  tlie  stat- 
ute, would  add  nothing  to  the  charge.  It 
would  be  mere  surplusage,  even  with  the  full 
meaning  accorded  to  It  in  the  authorities  we 
have  cited,  and  there  are  other  authorities 
which  do  not  allow  so  extensive  a  meaning. 

It  results  there  is  no  error  in  the  Judgment 
of  the  court  below,  and  It  must  be  affirmed- 
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MBNDOZ  T.  STATE. 
(Conrt  of  Criminal  Appeals  of  Texas.    April  28, 

Indictment  and  In70bma.tion  (§  52*)— Afti- 

davii  to  infobmation. 

A  conviction  on  an  information,  not  accom- 
panied b7  an  affidavit,  cannot  be  snstained. 

[Ed.  Note.— For  other  cases,  see  Indictment 
and  Information,  Cent.  Dig.  {  163;  Dec  Dig. 
i  52.*] 

Appeal  from  Hars  County  Court;  Ed.  R. 
Kone,  Judge. 

Luis  Mendoz  was  convicted  of  wife  aban- 
donment, and  be  appeals.  Reversed,  and 
prosecution  ordered  dismissed. 

B.  O.  Neighbors,  for  appellant.  F.  J.  Mc- 
Cord,  Asst  Atty.  Qen.,  for  the  State. 


BROOKS,  J.  This  la  a  conviction  of  ap- 
pellant on  a  charge  of  abandoning  his  wife'; 
bis  punishment  being  assessed  at  $100  fine. 

There  is  no  affidavit  In  this  record  ac- 
companying the  Information,  without  which 
a  successful  prosecution  cannot  be  had. 

Accordingly  the  Judgment  Is  reversed,  and 
the  prosecution  ordered  dismissed. 


MALLORX  V.  STATE. 
(Court  of  Criminal  Appeals  of  Texas.    April  28, 

CanaNAi.  Law  (S  1090*)— AppeaI/— State- 
ifENT  or  Facts— Bill  or  Exoeftions— Re- 
view. 

Where  the  record  contained  no  statement 
of  facta  or  bill  of  exceptions,  and  the  indict- 
ment was  snfficient,  there  was  nothing  for  the 
court  to  review,  and  the  judgment  must  be  af- 
firmed. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Dec.  Dig.  {  1090.*] 

Appeal  from  District  Court,  Kaufman 
County;    F.  L.  Hawkins,  Judge. 

L.  Mallory  was  convicted  of  murder,  and 
he  appeals.    Affirmed. 

F.  J.  McCord,  Asst  Atty.  Gen.,  for  the 
State. 


RAMSEY,  J.  Appellant  was  convicted  In 
the  district  court  of  Kaufman  county  on  a 
charge  of  murder,  and  his  punishment  assess- 
ed at  confinement  in  the  penitentiary  for  a 
period  of  50  years. 

The  record  comes  to  as  wlthont  a  statement 
of  facts  or  bill  of  exception.  Some  criticism 
Is  made  of  the  validity  of  the  Indictment ;  hot 
an  Inspection  of  the  same  demonstrates  quite 
clearly  that  it  Is  not  subject  to  any  substan- 
tial objection.  In  the  condition  In  which  the 
record  reaches  ns  there  is  no  question  which 
can  be  reviewed,  and  it  follows,  under  the 
well-settled  rule  of  this  court,  that  the  Judg- 
ment must  t>e,  and  It  is  hereby,  affirmed. 


CARROLL  T.  STATE. 

(Court  of  Criminal  Appeals  of  Texas.    April  28, 
1909.) 

1.  Indictment  and   Infobmatiion   (§   162*)- 
Amendment— Complaint— Ajtidavit. 

The  county  attorney  administered  the  oath 
to  one  making  an  affidavit  charging  the  violation 
of  the  local  option  law,  and  the  information 
was  filed  on  the  same  day;  but  he  did  not  sign 
the  complaint  as  swearing  officer  or  malce  his 
jurat  until  the  next  day,  when  he  did  so  with- 
out the  Icnowledge  or  consent  of  accused  or  the 
court,  neither  of  whom  learned  of  hts  action 
until  after  conviction.  Held  that,  while  the 
complaint  would  have  been  sufficient  if  the  sig- 
nature and  Jurat  of  the  county  attorney  had 
been  authorized  by  an  order  of  court  before 
trial  after  due  notice  to  accused,  such  an  amend- 
ment could  not  be  made  without  an  order,  and 
the  complaint  was  insufficient  to  sustain  a  con- 
viction. 

[Ed.  Note.— For  other  cases,  see  Indictment 
and  Information,  Cent.  Dig.  {  624;  Dec.  Dig. 
S  162.»] 

2.  Indictment  and   Infobuation   (|  54*)  — 
Complaint— Requisites— Jubat. 

The  jurat  of  the  swearing  officer  is  essen- 
tial to  a  complaint 

[Ed.  Note.— For  other  cases,  see  Indictment 
and  Information,  Cent.  Dig.  {  ITS;    Dec.  Dig. 

8.  Cotjbts    (I    116*)— Recobds— Amindment— 

Mode. 

Papers  filed  in  a  criminal  case  become  a 
part  of  the  record  and  cannot  be  changed,  ex- 
cept by  order  of  the  court  after  full  hearing  and 
as  authorized  by  law. 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent 
Dig.  t  369;   Dec.  Dig.  g  116.*] 

Appeal  from  Hays  County  Court;  Ed  R. 
Kone,  Judge. 

J.  S.  Carroll  was  convicted  of  violating  the 
local  option  law,  and  he  appeals.  Reversed 
and  remanded. 

Will  G.  Barber,  for  appellant.  F.  J.  Mc- 
Cord, Asst.  Atty.  Gen.,  for  the  State. 

DAVIDSON,  P.  J.  Appellant  was  con- 
victed for  violating  the  local  option  law. 
There  was  a  motion  in  arrest  of  Judgment 
made,  urged,  and  overruled.  The  facts  in 
this  connection  are  embodied  in  a  bill  of 
exceptions,  which  shows  that  on  the  22d  of 
April,  1908,  an  affidavit  was  made  by  T.  J. 
Jackman  charging  appellant  with  violating 
the  local  option  law,  and  that  on  the  same 
day  an  Information  %was  filed;  that  both 
pleadings  were  filed  on  the  22d  of  April; 
that  after  filing  these  papers  the  county 
clerk  called  the  county  attorney's  attention 
to  the  fact  that  be  had  not  signed  the  Jurat, 
the  oath  having  been  administered  by  the 
county  attorney;  that  he  caused  the  county 
attorney  to  sign  his  name  as  the  swearing 
officer  on  the  23d  day  of  April,  the  day  aft- 
er the  complaint  and  information  were  filed. 
It  Is  also  stated  in  the  bill  of  exceptions  as 
a  matter  of  fact  that  the  county  attorney  did 
swear  Jackman,  the  affiant,  at  the  time  he 
took  the  affidavit,  but  that  he  did  not  as 
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Bach  officer  sign  the  complaint  aa  a  swearing 
officer,  or  make  his  jurat  to  that  effect; 
that  his  signature  officially  to  the  complaint 
as  the  swearing  officer  was  made  without 
the  knowledge  or  consent  of  appellttnt  or  the 
court;  and  that  It  was  never  called  to  the 
attention  of  appellant,  nor  was  he  aware  of 
it,  nor  was  the  court  aware  of  It,  until  after 
the  conviction. 

We  believe,  under  this  state  of  case,  this 
was  error.  It  has  been  repeatedly  held  by 
this  court,  and  In  an  unbroken  line  of  deci- 
sions, that  the  Jurat  of  the  swearing  officer 
is  essentia]  to  a  complaint,  and  the  deci- 
sions have  gone  sufficiently  far  to  hold  that 
this  could  not  be  done  after  conviction,  so 
as  to  make  a  complaint  good,  or  as  a  basis, 
rather,  of  a  valid  information.  This  line  of 
decisions  Is  'based  upon  the  theory  that  an 
information  cannot  be  predicated  upon  an 
Insufficient  complaint,  and  that  a  legal  com- 
plaint is  requisite  by  the  statute  as  a  basis 
or  authority  for  the  filing  of  an  information. 
This  complaint  would  have  been  sufficient 
If,  prior  to  the  trial  of  the  case,  this  matte* 
had  been  brought  to  the  attention  of  the 
court  and  the  facts  all  Introduced,  and  the 
court  thereupon  had  entered  an  order  au- 
thorizing an  amendment  or  the  signature  of 
the  officer  after  due  notice  to  appellant.  But 
It  ought  not  to  be  held  that  a  party  to  a 
case,  or  an  attorney  in  the  case,  could  go 
among  the  filed  papers  of  a  cause,  and  add 
to  or  detract  from,  or  In  any  manner  change 
or  amend,  the  pleadings  without  permission 
of  the  court.  Such  a  proceeding  as  this 
should  not  be  held  valid.  Amendments  to 
Indictments  and  practice  of  this  sort  have 
been  provided  for  by  statute,  and  where 
papers  have  been  filed  in  a  cause  they  be- 
come part  of  the  court  records  and  must 
remain  as  such,  unless  amendments  or  chan- 
ges are  authorized  by  the  court  after  a  full 
and  fair  hearing,  and  as  authorized  by  law. 

This  Judgment  is  therefore  reversed,  and 
the  cause  remanded. 


Ex  parte  KINO. 
(Court  of  Criminal  Appeals  of  Texas.    April  28, 

Habeas  Cobpus  (t  113*)— Review  on  Appeai. 
—Evidence  of  Cbime. 

On  an  application  for  a  writ  of  habeas 
corpus  by  one  charged  with  murder  to  be  ad- 
mitted to  bail,  the  judgment  of  the  trial  court 
denying  his  application  will  not  be  set  aside, 
where  there  is  proof  showing  his  guilt  to  be 
evident. 

[Ed.  Note.— For  other  cases,  see  Habeas  Cor- 
pus, Dec.  Dig.  t  113.*] 

Appeal  from  District  Court,  Tom  Green 
County;   J.  W.  Tlmmins,  Judge. 

John  King,  who  was  charged  with  murder, 
applied  for  a  writ  of  habeas  corpus.     The 


application  was  denied,  and  he  appeals.    Af- 
firmed. 

F.  J.  McCord,  Asst  Atty.  Gen.,  for  the 

State 

RAMSET,  J.  Relator  was  charged  by  in- 
dictment in  the  district  court  of  Tom  Gre^i 
county  with  the  murder  of  one  Katie  Ryan. 
He  applied  to  Hon.  J.  W.  Timmlns,  district 
Judge,  on  January  25,  1909,  for  a  writ  of  ha- 
beas corpus,  alleging  he  was  Illegally  re- 
strained of  his  liberty,  and  praying  that  be  be 
admitted  to  bail.  On  hearing  before  said 
court  his  application  was  denied,  and  he 
was  remanded  to  the  custody  of  the  sheriff. 
From  this  Judgment  an  appeal  was  duly  prose- 
cuted on  a  statement  of  facts  properly  filed 
and  approved  by  the  court  below. 

The'  testimony  introduced  on  the  part  of 
the  state  is  amply  sufficient.  If  true,  to  show 
that  relator  is  guilty  of  murder  In  the  first 
degree.  His  defense  consists  of  proof  of  alibi, 
and  also  Involves  to  some  extent  an  attack 
and  Impeachment  of  the  state's  witnesses. 
The  case  is  peculiarly  one  of  fact,  and  In  re- 
spect to  a  matter  of  this  sort,  as  we  view  It, 
from  the  statement  of  the  evidence  contained 
in  the  record,  the  Judgment  of  the  trial  court 
should  not  be  set  aside,  where  there  is  proof 
showing  the  defendant's  guilt  to  be  evident. 
We  are  not  {H-epared  to  say  the  action  of  the 
court  below  was  without  ample  warrant,  and 
without  comment  on  the  testimony  we  deem 
It  our  duty  to  affirm  the  Judgment  of  the 
court  below,  which  is  here  done. 


MYERS  V.  STATE. 

(Court  of  Criminal  Appeals  of  Texas.    Feb.  S, 
1909.     Rehearing  Denied  May  19,  1909.) 

1.  Cbiminal  Law    (J  589*)— Coktinuaitce— 
Absent  Witnesses. 

Where  the  facts  which  accused  expected 
to  show  by  a  witness,  in  order  to  procure  whom 
be  asked  a  continuance,  were  not  material  or 
probably  true,  and  the  evidence  tended  to  show 
collusion  between  accused  and  the  absent  wit- 
ness, a  continuance  was  properly  denied. 

[Ed.  Note.— For  other  cases,  see  Criminal  I>w, 
Cent.  Dig.  f  1313 ;   Dec  Dig.  |  589.*] 

2.  INTOXICATINO  LIQUORS   ((  233*)— TRANSAC- 
TIONS—ADMISSIBILITr    OF    Evidence. 

In  a  prosecution  for  violation  of  the  local 
option  law,  accused  was  properly  asked  wheth- 
er he  bad  in  his  possession  whisky  of  the  brand 
claimed  to  have  been  sold  by  bim,  and  had  whis- 
ky at  all  times ;  the  testimony  being  admissible 
to  show  that  accused  was  selling  whisky,  and 
not  Objectionable  as  an  attempt  to  show  a  sys- 
tem or  prove  the  offense  of  naving  whisky  in 
his  possession. 

[Ed.  Note.— For  other  cases,  see  Intoxicat- 
ing Liquors.  Cent  Dig.  |{  29S-297,  298^; 
Dec.  Dig.  {  233.*] 

3.  CanaNAi.  Law  (|  1137*)— Appeai<— EUxk- 
LESS  Ebbob— Invitiu)  Ebbok. 

Where  accused  presented  a  special  charge 
similar  to  that  prepared  by  the  court,  after  its 
charge  was  framed,  but  before  it  was  lead  to 
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Where,  in  a  piosecntion  for  violating  the 
lo<»l  option  law,  accused's  connsel  referred  in 
argument  to  a  certain  state's  witness,  who  was 
also  charged  with  a  crime  and  who  had  left  the 
county,  and  stated  that  he  had  left  to  escai>e 
prosecution,  and  that  one  who  would  leave  his 
bondsmen  was  not  worthy  of  belief,  the  coun- 
ty attorney  could  state  in  reply  that  it  was  as 
reasonable  to  believe  that  he  was  induced  to 
leave  by  accused  as  for  the  reason  stated  by 
accused  8  counsel. 

[Ed.  Note.— For  other  cases,  see  Criminal  Law, 
Dec.  Dig.  }  726.*] 

Appeal  from  Fannin  County  Court;  H.  ▲. 
Cunningham,  Judge. 

Joseph  Myers  was  convicted  of  violating 
the  local  option  law,  and  be  appeals.  Af- 
firmed. 

See.  also,  62  Tex.  Cr.  B.  658,  108  S.  W.  892. 

McGrady  &  McMabon,  for  appellant  F.  J. 
McCord,  Asst.  Atty.  Gen.,  for  the  Stata 

BROOKS,  J.  This  conviction  was  for  vio- 
lating the  local  option  law;  the  punishment 
assessed  being  a  fine  of  |50  and  30  days  in 
JaU. 

Appellant's  first  bill  of  exceptions  com- 
plains of  the  action  of  tbe  court  In  overrul- 
ing his  first  application  for  continuance  or 
postponement  of  the  case  until  the  following 
day  for  tbe  want  of  the  testimony  of  Henry 
Peck,  wbo  had  been  duly  subpoenaed,  but  bad 
gone  out  of  town  about  eight  miles  that  day, 
expecting  tbe  case  to  be  delayed,  as  there 
were  a  number  of  cases  ahead  of,  it,  and 
thinking  be  could  get  back  in  time  for  trial. 
Tbe  bill  shows  that  appellant  expected  to 
prove  by  tbe  witness  Peck  that  he  purchased 
a  quart  of  the  same  kind  of  whisky  claimed 
to  have  been  bought  by  Bryant  from  appel- 
lant tbe  night  before  this  alleged  sale,  and 
that  be  went  with  Bryant  to  bis  boarding 
bouse  and  got  tbe  whisky;  tbe  theory  of  the 
appellant  being,  denying  the  sale  absolutely, 
tbat  Bryant  was  engaged  in  selling  wblsky, 
and  sold  this  to  Kttcbell,  and  then,  to  avoid 
prosecution,  claimed  tbat  be  was  merely  tbe 
agent  of  Kltchell  in  purchasing  it  from  appel- 
lant. Tbe  testimony  of  three  witnesses  show 
tbat  Bryant  kept  whisky  in  large  quantities 
at  bis  boarding  place;  and  appellant  insists 
that  tbe  testimony,  taken  as,  a  whole,  shows 
that  Bryant  was  tbe  real  seller,  instead  of 
appellant,  which  makes  the  testimony  of  Peck 
(tbe  absent  witness)  important  We  do  not 
believe  this  testimony  is  material,  or  proba- 
bly true,  in  the  light  of  this  record.  Further- 
more, the  facts  suggest  collusion  on  the  part 
of  appellant  in  the  absence  of  the  witness. 

Bill  of  exceptions  No.  2  shows :  While  de- 
fendant was  on  the  stand  testifying  in  bis 
own  behalf,  the  state  propounded  to  him  tbe 
following  question:    "Haven't  you  had  Tel- 


there  could  be  no  Issue  of  a  subterfuge,  and 
no  reason  to  prove  system,  and  did  not  prove 
system;  tbat  it  was  an  attempt  to  prove  otb' 
er  offenses  of  having  wblsky  in  bis  posses- 
sion, showing  opportunity  to  commit  them, 
and  was  absolutely  Irrelevant  and  immaterial 
to  any  issue  in  this  case,  and  Introduced  for 
tbe  puriKtse  of  prejudicing  tbe  jury  against 
tbe  defendant  and  calculated  so  to  do.  All 
of  which  objections  being  overruled,  appellant 
answered:  "I  don't  know  that  I  have  bad 
Yellowstone,  but  suppose  I  have."  The  state's 
attorney  then  asked  the  following  question: 
"Haven't  you  bad  whisky  at  all  times?"  Ap- 
pellant objected,  for  reasons  stated  above, 
which  objections  were  overruled,  and  appel- 
lant answered :  "I  don't  think  I  had  any  at 
tbat  time;  but  most  of  the  time  I  did  have 
wbisl^."  This  testimony  was  admissible  as 
a  circumstance  to  corroborate  the  state's  case 
and  to  show  that  appellant  was  selling  whis- 
ky. See  Southwortb  v.  State,  62  Tex.  Cr.  R. 
6S2,  109  S.  W.  133,  Myers  v.  State,  52  Tex. 
Cr.  R.  658,  108  S.  W.  802,  and  Wagner  ▼. 
State,  63  Tex.  Cr.  R.  806, 109  S.  W.  169. 

Bill  No.  8  complains  of  the  following  charge 
of  tbe  court:  "A  conviction  cannot  be  had 
upon  tbe  testimony  of  an  accomplice,  unless 
corroborated  by  other  evidence  tending  to 
connect  the  defendant  with  tbe  offense  com- 
mitted; and  It  is  not  sufficient  if  it  merely 
shows  the  commission  of  tbe  offense.  An  ac- 
complice, as  the  term  Is  here  used,  means  any 
one  connected  with  the  crime  committed,  ei- 
ther as  principal  offender,  as  an  accomplice, 
as  an  accessory,  or  otherwise.  It  Includes 
all  persons  who  are  connected  with  tbe  crime 
by  unlawful  act  or  omission  on  bis  part,  tran- 
spiring either  before,  at  the  time,  or  after 
the  commission  of  the  offense,  and  whether 
or  not  be  was  present  and  participated  in  the 
commission  of  the  crime.  Now,  11  you  believe 
from  tbe  evidence  tbat  the  witness  Hamp  - 
Bryant  was  an  accomplice,  as  tbat  term  is 
defined  In  tbe  foregoing  Instructions,  then 
you  are  further  Instructed  that  before  you 
would  be  authorized  to  find  the  defendant 
guilty,  you  must  not  only  believe  tbe  testi- 
mony of  tbe  witness  Hamp  Bryant  to  be  true, 
but  you  must  further  find  from  the  evidence 
that  said  Hamp  Bryant  has  been  corroborat- 
ed by  other  testimony,  showing  both  the  com- 
mission of  the  offense  charged,  as  well  as 
connecting  tbe  defendant  therewith.  The  cor- 
rotiorating  testimony  necessary  under  the  law 
must  be  material  facts  connecting  the  defend- 
ant with  commission  of  tbe  offense  charged." 
Appellant  objects  to  this  cbarge,  on  the 
ground  that  it  is  unwarranted  and  uncalled 
for  by  any  evidence  adduced  on  the  trial,  and 
was  upon  an  issue  not  raised  by  the  testl- 
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mony  and  not  charged  In  the  information, 
and  anthorlTCd  the  jury  to  find  the  defendant 
gallty  if  he  and  Hamp  Bryant,  the  party  to 
whom  the  sale  is  alleged  to  hare  been  made 
In  this  case,  acted  together  in  a  sale  to  J.  A. 
Kitchen.  This  bill  is  approved,  with  the  fol- 
lowing qualification.:  "That  defendant's  coun- 
sel presented  his  special  charge  No.  2  em- 
bodying a  similar  charge,  after  main  charge 
was  prepared,  but  before  main  charge  was 
read  to  Jury."  Even  if  error,  this  is  an  Invit- 
ed error,  under  the  explanation  of  the  court, 
of  which  appellant  cannot  complain. 

BUI  No.  4  complains  of  the  argument  of  the 
county  attorney  In  his  closing  speech,  where- 
in, among  other  things,  he  said  that  the  rea- 
son the  witness  Bryant  left  the  county  was 
to  keep  from  testifying  in  this  case,  and  that 
the  defendant  caused  him  to  leave.  Appel- 
lant then  and  there  objected  to  said  argn- 
ment,  and  asked  the  conrt  to  Instruct  the 
county  attorney  to  stay  within  the  record, 
and  Instruct  the  Jury  not  to  consider  such  ar- 
gument, and  the  court  refused  to  stop  the 
county  attorney  In  such  argument.  After  the 
argument  had  been  closed,  and  the  court  hail 
delivered  and  read  his  charge  in  writing  to 
the  Jury,  the  defendant  filed  and  asked  the 
court  to  give  the  following  charge :  "I  charge 
you,  gentlemen  of  the  Jury,  not  to  consider 
the  argument  of  the  prosecuting  attorney  in 
the  closing  argument  as  to  the  witness  Hamp 
Bryant  leaving  Fannin  county  because  he 
was  a  witness  against  defendant"  The  court 
refused  to  give  this  charge.  The  bill  is  ap- 
proved, with  this  qualification:  "That,  at 
the  time  of  the  above  complained  of  argu- 
ment, county  attorney  was  replying  to  an  ar- 
gument made  by  defendant's  counsel,  to  the 
effect  that  a  man,  such  as  witness  Bryant, 
who  would  leave  his  bondsmen,  was  not  wor- 
thy of  belief,  and  that  Bryant  left  to  waive 
prosecution;  and  county  attorney  argued 
that  all  the  facts  and  circumstances  In  case 
should  be  looked  to  in  determining  whether 
or  not  he  had  sworn  truthfully,  and  suggest- 
ed that  it  was  as  reasonable  to  believe  that 
he  had  been  induced  to  leave  by  defendant 
as  that  he  would  go  on  account  of  case 
against  him."  We  think  the  argument  was  a 
legitimate  retort  upon  defense's  argument. 

We  find  no  error  in  this  record,  and  the 
Judgment  ia  affirmed. 


ROSS  V.  STATE. 

(Court  of  Criminal  Appeals  of  Texas.    Dec.  12, 
1908.     On  Rehearing,    May   19,   1909.) 

1.  Cbiminal  Law  ({   603*)— Contiwuancb:— 
Absence  of  Witness— Suiriounor  o»  Ap- 

PUCATION. 

An  application  for  continuance  for  the 
absence  of  a  witness,  which  did  not  show  wheth- 
er the  witness  had  permanently  left  the  state, 
and   did    not    show    any    probability    that   the 


witness  would  ever  return  to  the  state,  was  de- 
fective. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  {{  1353-1360;  Dec.  Dig.  f 
603.*] 

2.  Cbiminai.  Law  (f  598*)— Coktinuahce — 

DiLlOENCB. 

A  motion  by  accused  during  the  trial  for  a 
postponement  in  order  to  procure  testimony 
of  witnesses  by  whom  he  could  establisli  an 
alibi,  averring  that  he  had  not  been  advised  as 
to  the  date  when  the  offense  was  claimed  to 
have  been  committed,  a  date  being  alleged  in 
the  information,  was  properly  refused,  where  it 
did  not  appear  that  any  steps  bad  been  taken 
to  procure  the  testimony ;  the  matter  not  con- 
stituting surprise. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law.  Cent.  Dig.  H  1335-1341:  Dec  Dig.  i 
598.*] 

3.  Jury  ({  95*)— Qualifications  of  Jubobs 

— SiTTINO  on   FOBICEB   TBIAL   OF   ACCUSED. 

That  jurors  in  a  prosecution  for  violation 
of  the  local  option  law  had  sat  on  a  former 
prosecution  of  accused  for  an  illegal  sale  of 
liquor,  and  bad  convicted  him,  would  not  dis- 
qualify them  as  having  formed  an  opinion, 
where  the  alleged  sales  m  the  two  cases  were 
made  to  different  persona  and  the  state  relied 
on  different  witnesses. 

[Ed.  Note. — For  other  cases,  see  Jury,  Cent 
Dig.  ({  424-430;   Dec.  Dig.  f  95.*] 

4.  JoBT  (f  116*)— Ghallxngb  to  Abbat— 
Statutobt  Pbovibionb. 

Code.  Cr.  Proc.  1895,  art  661,  provides 
that  accused  may  challenge  the  array  for  cer- 
tain causes.  Article  662  provides  that  the  pre- 
ceding article  shall  not  apply  where  jurors  sum- 
moned are  those  selected  by  jury  compissioners, 
in  which  case  no  challenge  to  the  array  is  al- 
lowed. Held  that,  where  there  is  no  showing 
whether  the  jury  was  selected  by  the  jury  com- 
missioners or  not  it  will  be  presumed  that  it 
was  organized  according  to  law  and  drawn  by 
the  jury  commissioners,  and  no  challenge  to  the 
array  will  be  allowed. 

[Ed.  Note.— For  other  cases,  see  Jury,  Dec. 
Dig.  f  lia*] 

On  Rehearing. 
6.  Cbuiinal  Law  (§  419*)— Evidence— Heak> 

SAT. 

In  a  prosecution  for  violation  of  the  local 
option  law,  where  the  state's  witness  on  cross- 
examination  had  admitted  that,  while  employed 
by  a  railroad  company,  he  had  cashed  bis  time 
check  for  $138,  when  the  original  check  had 
been  issued  for  $38,  it  was  error  to  permit  the 
state  to  introduce  a  clearance  card,  not  under 
oath,  alleged  to  have  been  delivered  by  the  rail- 
road company  to  witness,  stating  that  his  serv- 
ices had  been  satisfactory  and  that  he  had  left 
the  employment  of  his  own  accord,  since  it  was 
hearsay. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Dec  Dig.  i  419.*] 

6.  Cbiminai.  Law  «  1169*)  —  Appeal  —  Re- 
view —  Revebublb  Ebbob  —  aduissioh  or 
Evidence. 

The  admission  of  the  card  was  reversible 

error,  since  the  credibility  of  the  witness,  being 

the  principal  witness,  was  the  main  point   in 

the  case. 
[Eld,    Note.— For    other    cases,    see    Criminal 

Uw,  Dec  Dig.  {  1169.*] 

Appeal  from  Montagne  Connty  Court;  Geo. 

5.  March,  Judge. 

Frank  Ross  was  convicted  of  violating  the 
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local  option  law,  and  appeals.    Reversed  and 
remanded  on  rehearing. 

See,  also,  62  Tex.  Cr.  R.  604, 108  S.  W.  875; 
53  Tex.  Cr.  R.  295, 109  S.  W.  152,  153. 

Jas.  A.  Graham,  for  appellant.  F.  J.  Mc- 
Cord,  Asst.  Atty.  Gen.,  for  the  State. 

BROOKS,  J.  This  is  a  conviction  for  vio- 
la tlpg  the  local  option  law;  the  punishment 
assessed  being  a  flne  of  $25  and  20  days'  Im- 
prisonment In  the  county  Jail. 

Appellant  presented  application  for  contin- 
uance. The. same  is  defective.  In  that  It  does 
not  show  whether  the  witness  had  permanent- 
ly left  the  state  or  not,  and  does  not  show 
to  the  court  any  probability  that  the  witness 
will  ever  be  back  in  Texas. 

During  the  progress  of  the  trial  appellant 
made  a  motion  to  postpone  same  In  order 
that  he  might  procure  the  testimony  of  sever- 
al witnesses  by  whom  he  could  establish  an 
alibi  for  defendant;  that  he  had  not  been 
advised  as  to  the  time  when  the  oflFense  was 
alleged  to  have  been  committed.  The  date 
alleged  in  the  Information  of  the  commission 
of  the  oCCense  was  April  1,  1907.  The  record 
does  not  show  any  steiM  to  procure  the  tes- 
timony, and  this  Is  not  a  matter  of  surprise, 
as  has  l>een  frequently  held  by  this  court.  It 
follows  that  the  court  did  not  err  in  refusing 
the  postponement. 

The  record  contains  a  motion  to  quash  the 
panel  of  the  Jury  because  appellant  says  they 
are  made  up  of  Prohibitionists  and  that  they 
had  practically  formed  an  opinion  against  de- 
fendant, for  six  of  the  Jurors  had  heard  the 
testimony  in  another  case,  where  the  defend- 
ant said  he  did  not  sell  whisky,  and,  though 
he  testified  to  that,  they  convicted  him,  and 
thereby  had  practically  prejudged  this  case. 
The  sale  alleged  In  this  case  was  shown  to 
have  been  made  to  one  Humphrey,  while  the 
sale  In  the  other  case  in  which  he  had  been 
tried  was  made  to  one  Bowman,  and  In  no 
flense  were  they  companion  cases.  This 
shows  that  the  facts  were  different,  and  dif- 
ferent witnesses,  and  would  not  disqualify 
the  Jury.  Article  661,  of  the  Code  of  Crim- 
inal Procedure  of  1895  provides  that  "the  de- 
fendant may  challenge  the  array  for  the  fol- 
lowing causes  only:  That  the  officers  sum- 
moning the  Jury  had  acted  corruptly  and  had 
willfully  summoned  persons  upon  the  Jury 
known  to  be  prejudiced  against  the  defend- 
ant vltb  a  view  to  cause  him  to  be  convict- 
ed." And  article  662  says:  "The  preceding 
article  does  not  apply  when  the  Jurors  sum- 
moned are  those  who  have  been  selected  by 
jury  commissioners.  In  such  a  case  no  chal- 
lenge to  the  array  Is  allowed."  The  bill  of 
exceptions  here  falls  to  show  whether  the 
Jury  was  selected  by  the  Jury  commissioners 
or  not,  and  in  the  absence  of  such  statement  in 
the  record  It  will  be  presumed  the  Jury  was 
organized  according  to  law  and  drawn  by 
the  Jury  commissioners,  and  the  only  ques- 
tion that  can  be  presented  here  would  foe  that 


the  Jury  bad  formed  an  opinion  in  the  case, 
and  this  cannot  be  held  so,  where  It  is  a  dif- 
ferent offense  and  where  the  state  relies  up- 
on different  witnesses. 

The  other  questions  have  been  passed  upon 
by  this  court  In  various  local  option  cases; 
and,  finding  no  error  in  the  record,  the  Judg- 
ment is  affirmed. 

On  Rehearing. 

This  case  was  affirmed  at  a  former  sitting 
of  this  court,  and  now  comes  before  us  on 
motion  for  rehearing.  . 

In  the  original  opinion  we  failed  to  pass 
upon  bill  of  exceptions  Xo.  2,  which  presents 
the  following  matter:  While  the  witness  A. 
li.  Humphrey  was  testifying  for  the  state, 
and  after  he  had  testified  to  purchasing  the 
bottle  of  whisky  from  the  defendant,  and  on 
cross-examination  by  defendant's  counsel  had 
admitted  that  while  working  for  the  Ft. 
Worth  &  Denver  Railway  Company  at  Chil- 
dress he  had  cashed  his  time  check  for  $138, 
and  that  the  original  time  check  had  been 
Issued  for  $38,  and  said  witness  had  sought 
to  make  bis  explanation  thereof,  the  state's 
counsel  presented  said  witness  with  what 
was  called  a  clearance  card,  and  the  witness 
Identified  same,  and  testified  that  he  had 
seen  the  proper  officer  sign  the  same  at  the 
time  it  was  delivered  to  him,  whereupon  the 
state's  counsel  proposed  to  read  said  clear- 
ance card  as  evidence  to  the  Jury,  and,  before 
same  was  read  as  evidence,  defendant's  coun- 
sel objected,  for  the  reason  that  the  card  was 
hearsay,  and  the  same  did  not  purport  to  be 
under  oath  of  the  party  who  executed  same, 
which  objections  were  by  the  court  overrul- 
ed, and  the  clearance  card,  which  is  as  fol- 
lows, was  by  the  state  read  in  evidence  to  the 
Jury: 

"Form  2012.  Fort  Worth  tc  Denver  City 
Railway  Co.  Certificate  No.  492.  Impres- 
sion copy  to  be  taken  in  book  kept  for  that 
purpose.  Childress,  Texas,  Jan.  29,  1903. 
This  Is  to  certify  that  A.  L.  Humphrey  has 
been  employed  in  the  capacity  of  wiper  at 
Childress  In  the  M.  P.  &  C.  Department  of  the 
Fort  Worth  &  Denver  City  Railway  Co.,  from 
August  18th,  1901,  to  January  28th,  1903. 
Services  satisfactory.  Left  of  his  own  ac- 
cord. Tours  trolyr  Milton  Player,  Master  Me- 
chanic." 

Stamped:  "Master  Mechanic,  Childress, 
Tex:,  F.  W.  &  D.  C.  Ry.  Jan.  29,  1903." 

This  testimony  should  not  have  been  admit- 
ted. It  was  clearly  hearsay  testimony,  in- 
troducing the  opinion  of  an  outside  party  as 
to  the  character  of  the  prosecuting  witness, 
and  this  was  the  main  point  In  the  case — as 
to  whether  the  prosecuting  witness  was  a 
credible  one.  Being  the  main  witness  in  the 
case,  it  clearly  authorized  a  reversal  of  this 
Judgment 

Accordingly  the  motion  for  rehearing  is 
granted,  and  the  Judgment  is  reversed,  and 
the  cause  remanded. 
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BKTWEBK  AlXBOATIOn  AND  Pboof. 

In  a  proaecntioii  for  robbery,  an  allegation 
of  the  indictment  that  accused  took  one  $10 
bill  and  one  |5  bill,  current  money  of  the  Unit- 
ed States,  of  the  value  of  $15,  must  be  proved, 
and  evidence  merely  that  be  took  "a  $5  bill 
and  a  $10  bill"  is  insufficient. 

[Bd.  Note.— For  other  cases,  sea  Bobbery, 
Cent  Dig.  (  27;    Dec.  Dig.  S  20.»] 

.  2.  Cbiminai,  Law  (§  780*)— Trial— Ikotbuo- 

TIONS— TESTIMOWT  OF   ACCOUPLICB— COBBOB- 
OBATION. 

In  a  prosecution  for  robbery.  It  was  error 
to  charge  that  a  certain  witness  was  an  ac- 
complice, and  that  a  conviction  could  not  be  had 
on  nis  testimony  alone,  unless  the  jury  be- 
lieved that  it  was  true  and  tended  to  connect 
accused  with  the  offense  charged,  and  unless  it 
was  corroborated  by  other  testimony  tending 
to  connect  accused  with  the  offense,  and  that 
the  corroboration  was  not  sufficient  if  it  merely 
showed  the  commission  of  the  offense  charged, 
[lid.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  H  185»-1863;  Dec.  Dig.  i 
780.*] 

Appeal  from  District  Court,  McLennan 
County;  Richard  I.  Munroe,  Judge. 

Jack  Early  was  convicted  of  robbery,  and 
appeals.    Reversed  and  remanded. 

Taylor  6c  Gallagher,  for  appellant.  F.  J. 
McCord,  Asst  Atty.  Gen.,  for  the  State. 

DAVIDSON,  P.  J.  Appellant  was  convict- 
ed of  robbery;  his  punishment  being  as- 
sessed at  seven  years  in  the  penitentiary. 

The  evidence  is  conflicting,  and  It  Is  not 
Intended  here  to  discuss  Its  sufficiency.  The 
accomplice  testified  to  a  state  of  case  which, 
If  sufficiently  corroborated,  might  sustain 
the  conviction.  The  Indictment  charges  ap- 
pellant with  taking  one  $10  bill  and  one  $5 
bill,  current  money  of  the  United  States  of 
America,  of  the  value  of  $15.  The  evidence 
shows  only  that  he  took  "a  $10  bill  and  a  $5 
bill."  No  witness  undertakes  to  testify  what 
character  of  money,  or  that  it  was  in  fact 
money,  further  than  the  expressions  "$& 
bill"  and  "$10  bill."  There  is  not  a  word  ot 
evidence  that  Indicates  it  was  United  States 
currency  of  any  sort,  greenbacks,  national 
bank  bills,  or  treasury  notes;  but  the  evi- 
dence leaves  It  Just  as  stated — "a  $5  bill 
and  a  $10  bill."  Why  It  Is  thus  left  Is  not 
explained  In  the  record.  This  allegation  of 
the  Indictment  must  be  proved.  The  evi- 
dence Is  too  indefinite  in  this  respect.  We 
call  attention  to  this,  so  that  upon  another 
trial  such  uncertainty  may  be  avoided. 

The  court  charged  the  Jury  in  regard  to 
accomplice  evidence  as  follows:  "I  Instrucf 
you  that  the  witness  Major  Nolan  is  an  ac- 
complice. Now,  you  cannot  convict  the  de- 
fendant upon  his  testimony  alone,  unless  you 
first  believe  that  his  testimony  is  true  and 
tends  to  connect  the  defendant  with  the  of- 


defendaut  with  the  ofCense  charged;  and  the 
corroboration  Is  not  sufficient  if  it  merely 
shows  the  commission  of  the  offense  charg- 
ed." Exception  was  properly  reserved  to 
this  charge,  and  correctly.  This  charge  has 
been  condemned  in  a  great  number  of  cases. 
Jordan  v.  State,  51  Tex.  Cr.  R.  145,  101  S. 
W.  247,  where  will  be  found  quite  a  nnmber 
of  cases  cited ;  Gates  v.  State,  61  Tex.  Cr.  B. 
449,  103  S.  W.  858. 

The  Judgment  is  reversed,  and  the  cause 
remanded. 


CROWSON  V.  STATE. 

(Court  of  Criminal  Appeals  of  Texas.     Mardi 

23,  190e.    Rehearing  Denied  May  19,  1909.) 

1.  CRmiNAi,  Law  (}  1052*)- AppeaI/— Exckp- 
TioNB — Denial  of  Oortinuance. 

A  ruling  denying  an  application  for  a  con- 

tlnoance  in  a  criminal  case  is  not  reviewable, 

where  no  exception  was  reserved  to  the  ralins. 

[Bd.    Note. — For    other    cases,    see    Criminal 

Law,  Cent  Dig.  }  2659 ;    Dec.  Dig.  {  1052.»] 

2.  CBnanAL  Law  ({  1090*)— Appeajc— Bxcef- 
TiONs— Rulings  on  Evidence. 

A  ruling  permitting  a  witness  to  be  im- 
peached cannot  be  reviewed,  in  absence  of  a  bill 
of  exceptions. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  |  2816;    Dec.  Dig.  {  109O.«l 

8.  BusoLABT  (8  41*)  —  Pbosecutioh— Scyn- 

ciENCT  OF  Evidence. 

Evidence  held  to  sustain  a  conviction  in  a 
prosecution  for  burglary  of  a  railroad  car  with 
intent  to  commit  theft. 

[Ed.  Note. — For  other  cases,  see  Burglary, 
Cent.  Dig.  {{  94-103,  109;   Dec.  Dig.  }  41. •] 

Appeal  from  District  Court,  Anderaon 
County ;   B.  H.  Gardner,.  Judge. 

C.  H.  Crowson  was  convicted  of  burglary 
with  Intent  to  commit  theft,  and  he  appeals. 
Affirmed. 

F.  J.  McCord,  Asst  Atty.  Gen.,  for  tlie 
State. 

DAVIDSON,  P.  J.  Appellant  filed  an  ap- 
plication for  a  continuance,  which  was  over- 
ruled. This  ruling  of  the  court  cannot  be  re- 
viewed, because  appellant  failed  to  reserve  an 
exception.  There  is  no  bill  of  exception  in 
the  record  as  to  this  or  any  other  matter  oc- 
curring during  the  trial. 

He  urges  in  his  motion  for  new  trial  that 
the  court  erred  in  permitting  the  wife  of  de- 
fendant to  be  contradicted  or  impeached  by 
showing  that  she  made  contradictory  state- 
ments out  of  court  to  those  to  which  she  tes- 
tified on  the  trial.  There  were  no  exceptions 
reserved  to  these  rulings  of  the  court,  and, 
as  we  find  the  statement  of  facts,  we  are  of 
opinion  that  the  court  did  not  go  beyond  the 
law  In  ruling  as  he  did ;   but.  In  any  event 
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Tlctlon  was  for  burglary  of  a  railroad  car 
with  Intent  to  commit  tbe  crime  of  theft 
The  property  taken  from  the  car  wag  quite  a 
number  of  bams,  branded  "Red  Grayy 
Hams."  Tbe  facts  show  that  appellant  had 
quite  a  number  of  these  bams  In  possession, 
wiilch  were  taken  from  tbe  car.  There  are 
other  facts  going  to  connect  blm  with  this 
transaction.  It  Is  also  shown  that,  after  be- 
ing arrested  and  giving  bond,  be  fled  tbe 
counti^,  and  was  arrested  after  some  length 
of  time  in  California.  The  detaUs  of  the  tes- 
timony corer  several  pages  of  the  record,  and 
present  a  sufficient  case  to  Justify  the  verdict 
of  the  jury. 
The  Judgment  la  ordered  to  be  affirmed. 


ROBINSON  ▼.  STATa 

(Court  of  Criminal  Appeals  of  Texas.     April 
28,  1909.) 

1.  iNniCTMEWT    AND     INFOBIIATIOH     ft    182*) — 

JoiMUEB  or  Counts— Election. 

An  indictment  for  the  theft  of  a  horse, 
which  charged  in  one  count  that  the  horse  was 
the  property  of  a  designated  person,  and  in  an- 
other count  that  the  horse  was  in  the  posses- 
sion of  such  person  and  alleged  that  it  belong- 
ed to  some  person  unknown,  charged  but  one 
offense,  and  the  court  properly  relused  to  re- 
quire  the   state   to  elect. 

[Ed,  Note. — For  other  cases,  see  Indictment 
and  Information,  Cent.  Dig.  If  425-453;  Dec. 
Dig.  {  132.*] 

2.  iRDICTlfENT    AND    INFOBUAHON    ft    132*)— 

JoiNDEB  OF  CoiTNTS— Election. 

The  state  will  not  be  required  to  elect 
between  counts,  where  the  same  transaction  is 
embraced  in  any  number  of  distinct  counts, 
and  where  the  same  offense  is  charged;  and  each 
count  alleices  a  different  mode  of  doing  the  same 
act,  constituting  the  same  offense,  or  where 
distinct  ways  of  doing  the  same  thing  are  not 
antagonistic  to  each  other. 

[Ed.  Note. — For  other  cases,  see  Indictment 
and  Information,  Cent.  Dig.  §1  425-453 ;  Dec. 
Dig.  i  132.*] 

3.  Criminal  Law  (§  621*)— Tbial— Obdeb  or 
Tbial  of  Indictments. 

The  court  properly  refused  to  require  the 
state  to  try  accused  on  a  prior  indictment,  on  it 
appearing  that  the  present  indictment  was  in- 
tended to  cure  a  defect  in  the  prior  indictment, 
especially  where  accused  was  not  deprived  of 
any  defense. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Dec  Dig.  i  621.*] 

4.  Cbiuinal  Law   ft  590*)— Continuance— 
Gboun  ds— Sufficienct. 

The  refusal  to  postpone  the  case  for  24 
hours  to  enable  accused  to  file  a  plea  of  former 
conviction  was  not  erroneous,  where  tbe  court 
offered  to  grant  a  reasonable  time  for  filing 
the  plea,  and  where  the  time  requested  was 
deemed  unnecessary,  and  where  the  nature  of 
the  plea  was  not  even  hinted  at. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Dec.  Dig.  I  690.*] 


State. 
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RAM9ET,  J.  Appellant  was  Indicted  In 
the  district  court  of  Williamson  county  on 
a  charge  of  theft.  On  trial  he  was  convict- 
ed, and~bl8  punishment  assessed  at  confine- 
ment In  the  penitentiary  for  a  period  of  two 
years. 

Tbe  Indictment  contains  two  counts.  The 
first  count  charges  the  horse  alleged  to  have 
been  stolen  to  have  been  the  property  of  one 
A.  C.  Aderholt,  and  the  second  count  charges 
tbe  possession  to  have  been  In  A.  C.  Ader- 
holt, bat  alleges  the  property  belonging  to 
gome  person  to  tbe  grand  Jury  unknown. 

1.  Appellant  in  tbe  court  below  filed  a  mo- 
tion, after  the  evidence  was  In,  requiring 
tbe  state  to  elect  upon  which  count  a  con- 
viction would  be  sought  This  was  denied 
by  tbe  court,  and  in  this  ruling  there  was  no 
error.  The  rule  Is  thus  stated  In  the  case 
of  Keeler  v.  State,  15  Tex.  Cr.  App.  Ill: 
"Tbe  principle  is  that  tbe  court  should  al- 
ways Interpose,  either  by  quashing  the  In- 
dictment or  by  compelling  an  election,  where 
an  attempt  Is  made,  as  manifested  by  either 
the  Indictment  or  the  evidence,  to  convict 
tbe  accused  of  two  or  more  ofCenses  growing 
out  of  distinct  and  separate  transactions, 
but  should  never  interpose  In  either  mode 
where  tbe  Joinder  Is  simply  designed  and 
calculated  to  adapt  tbe  pleadings  to  tbe  dif- 
ferent aspects  In  which  tbe  evidence  on  tbe 
trial  may  present  a  single  transaction."  In 
this  case,  when  tbe  facts  are  considered.  It 
is  obvious  that  tbe  rule  requiring  an  election 
cannot  in  reason  be  Invoked,  because  this 
indictment  charges  but  one  felony;  tbe  dif- 
ferent counts  only  charging  different  means 
of  accomplishing  tbe  one  act — tbe  theft  of 
tbe  horse.  See  Moore  v.  State,  37  Tex.  Cr. 
R.  522,  40  S.  W.  287.  It  Is,  weU  settled  In 
this  court  that  the  state  will  not  be  required 
to  elect  between  counts,  where  tbe  same 
transaction  is  embraced  In  any  number  of 
distinct  counts,  and  where  the  same  offense 
is  charged,  and  each  count  alleges  a  different 
mode  or  means  of  doing  tbe  same  act  con- 
stituting the  same  offense,  or  where  the  dis- 
tinct ways  of  doing  tbe  same  thing  are  not 
antagonistic  to  each  other.  In  such  case 
they  may  be  alleged  conjunctively  in  the 
same  count  and  tbe  prosecution  has  tbe 
right  to  proceed  upon  all  the  means  alleged. 
Again,  where  the  different  counts  in  an  In- 
dictment are  in  substance  but  different  ways 
of  charging  tbe  same  offense  and  are  plead- 
ed for  tbe  purpose  of  meeting  tbe  evidence  as 
It  may  transpire,  tbe  state  cannot  be  re- 
quired to  elect  and  confine  Itself  to  one 
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require  the  court,  before  proceeding  with 
the  trial  of  this  cause,  to  put  appellant  upon 
trial  on  an  Indictment  pending  therein  pre- 
ferred against  blm  at  the  July  term  of  said 
court  In  1908.  This  the  court  declined  to 
do.  and  In  explanation  of  bis  action  states 
that  when  the  motion  was  submitted  to  the 
court  the  district  attorney  stated  to  the 
court  that  the  Indictment  in  the  cause  from 
which  this  appeal  results  was  Intended  to 
cure  a  defect  In  the  first  count  of  the  indict- 
ment on  which  appellant  sought  first  to  be 
tried,  and  that  he  did  not  expect  to  and 
would  not  try  defendant  upon  but  one  of 
said  indictments,  and  that  he  preferred  to 
dispose  of  this  cause  before  taking  any  ac- 
tion on  the  first  indictment  preferred.  The 
court  further  states,  it  not  appearing  to  the 
court  that  defendant  would  be  deprived  of 
any  right  or  defense  by  granting  the  request 
of  the  district  attorney,  the  motion  was 
overruled.  The  mere  statement  of  the  court 
in  his  explanation  malces  it  obTlous  beyond 
doubt  that  there  was  no  error  in  the  action 
of  which  appellant  could  complain. 

'3.  Again,  appellant,  through  his  counsel, 
filed  another  motion,  in  which  he  asked  for 
postponement  of  the  case  for  24  hours  in  or- 
der to  secure  time  In  which  to  file  a  plea  o'' 
former  Jeopardy.  The  motion  states  that 
counsel  desired  to  file  a  plea  of  former  Jeop- 
ardy, and  that  it  would  require  him  at 
least  the  greater  portion  of  the  time  re- 
quested to  prepare  said  plea  of  Jeopardy, 
and  as  a  reasonable  excuse  for  not  having 
said  plea  prepared  the  motion  states  that 
since  the  filing  of  the  indictment  in  this  case 
there  has  been  two  cases  pending  against 
him  in  this  court,  to  wit,  case  No.  6,562  and 
case  No.  6,676,  and  that,  until  such  time  as 
the  court  shall  pass  upon  the  motion  requir- 
ing the  state  to  dispose  of  the  first  numbered 
case,  neither  his  counsel  nor  appellant  did 
and  could  know  what  to  set  up,  which  neces- 
sarily Involved  the  ruling  of  the  court  in  the 
other  motion  as  to  the  facts  In  his  said  plea 
of  former  Jeopardy.  In  allowing  this  bill  of 
exceptions  the  court  states  that  upon  the 
day  preceding  the  day  upon  which  the  above 
motion  was  filed  the  case  against  the  de- 
fendant was  called  for  trial,  and  the  de- 
fendant's counsel  stated  that  he  desired  to 
file  a  plea  of  former  Jeopardy,  and  asked 
that  this  case  be  postponed  and  another 
case  called  in  order  to  give  him  time  to  pre- 
pare such  plea.  This  request  was  granted 
by  the  court,  and  the  case  against  the  ap- 
pellant was  postponed  for  such  purpose,  and 
appellant  filed  the  motion  above  referred  to; 
that  the  court  in  this  connection  stated  that 
an  additional  reasonable  time  for  filing  said 


contained  in  the  court's  explanation  Is  sofll- 
clent,  we  think,  to  show  that  appellant  U 
without  cause  of  complaint  It  will  be  ob- 
served that  the  nature  of  his  plea  of  Jeop- 
ardy Is  not  even  hinted  at  in  his  motion, 
nor,  on  the  motion  for  a  new  trial,  do  the 
facts    constituting   such   Jeopardy    appear. 

4.  Finally,  it  is  insisted  that  the  evidence 
in  the  case  is  Insufficient  to  sustain  the  ver- 
dict It  must  be  confessed  that  the  evidence 
is  not  of  that  conclusive  character  which 
might  well  be  desired;  but  after  a  careful 
Inspection  of  the  entire  record  we  are  hardly 
prepared  to  say  that  the  evidence  is  so  slight 
as  would  Justify  us.  In  view  of  the  finding  of 
the  Jury  and  the  action  of  the  court  in  over- 
ruling the  motion  for  a  new  trial.  In  setting 
aside  the  conviction  on  this  ground. 

Finding  no  error  in  the  record,  it  is  or- 
dered that  the  Judgment  of  conviction  be, 
and  the  same  is  hereby,  affirmed. 


COLLINS  V.  STATE. 

(Court  of  Criminal  Appeals  of  Texas.    Dec  10, 

1908.     On   Rehearing,  May  19,   1909.) 

1.  Larceny  ({   36*)— ConvBisioir  or  Pbop- 
EBTT  BY  Bailee — Indictment. 

An  indictment  which  alleges  that  defend- 
aot  was  bailee  ot  a  sewing  machine  belonging 
to  the  prosecutor,  and  in  violation  of  the  con- 
tract of  iiailment  sold  the  machine  and  convert- 
ed the  proceeds  to  bis  own  use,  is  sufficient  to 
sustain  a  conviction  of  theft  as  a  bailee. 

[Ei.  Note.— For  other  cases,  see  Larceny, 
Cent  Dig.  I  96;    Dec  Dig.  }  36.*] 

2.  LABCENY    (I     59»)— CONVEBSION   -OF    Pm>p> 
EBTY   BY   BAIUX— BVIDBNCE   Or  VALITE. 

Though  no  witness  testified  to  the  exact 
valne  of  the  property,  drcumstantial  evidence 
that  defendant  as  bailee,  sold  it  for  $5  and 
converted  the  same  to  his  own  use,  is  sufficient 
to  sustain  a  conviction  of  theft  by  the  bailee. 

[Ed.  Note.— For  other  cases,  see  Laicenr, 
Cent  Dig.  H  154,  155;    Dec  Dig.  |  59.*] 

Appeal  from  Bowie  County  Court;  Sam 
H.  Smelser,  Judge. 

Bob  Collins  was  convicted  of  th^  at  a 
bailee,  and  appeals.    Affirmed. 

Hart  Mahatfey  &  Thomas,  for  appellant 
F.  J.  McCord,  Asat  Atty.  Gen.,  for  the  SUte. 

BROOKS,  J.    Appellant  was  convicted  of 

embezzlement,  and  his  punishment  aaaened 
at  a  fine  of  $50  and  30  days  In  Jail. 

The  charging  part  of  the  Information  la  a» 
follows:  "One  Bob  Collins  having  possession 
of  a  sewing  machine  then  and  there  the  proi>- 
erty  of  Susan  Simpson  by  virtue  of  his  con- 
tract and  agreement  to  turn  said  machine 
over  to  Jim  Hughes,  city  marshal  of  Texar- 
kana,  Texas,  or  to  pay  to  said  Hughes  a  fine 
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and  costs  to  Mtinty  a  criminal  Judgment 
against  said  Suale  Simpson,  said  contract 
and  agreement  of  said  Bob  Collins  with  said 
Susie  Simpson  was  violated  becanse  said  Bob 
Collins  did  then  and  there  unlawfully  and 
without  the  consent  of  said  Susie  Simpson, 
the  owner  of  said  sewing  machine,  fraud- 
ulently convert  said  machine  to  his,  the  said 
Bob  Collins',  own  use  and  benefit,  and  with 
the  intent  to  deprive  the  said  Susie  Simpson, 
the  said  owner  of  the  said  sewing  machine,  of 
the  value  thereof ;  the  value  of  said  machine 
being  then  and  there  of  the  value  of  twenty 
dollars— contrary  to  the  statutes  in  such 
cases  made  and  provided,  and  against  the 
peace  and  dignity  of  the  state." 

Appellant  filed  a  motion  to  quash  the  infor- 
mation on  the  ground  that  same  does  not 
charge  an  ofTense  and  is  in  the  alternative. 
In  view  of  the  allegation  In  the  Information 
which  says  be  appropriated  said  machine  to 
bis  own  use  and  benefit,  we  hold  that  the  In- 
formation Is  sufficient 

We  notice,  however,  appellant  Insists  that 
the  statement  of  facts  does  not  show  proof  of 
the  value  of  the  machine.  Furthermore,  it  Is 
complained  of  in  appellant's  motion  for  a  new 
trial.  There  is  evidence  that  the  machine 
was  sold  by  appellant  for  fS.  This  is  sufil- 
cient  proof  of  value.  In  view  of  the  fact  that 
appellant  was  convicted  of  a  misdemeanor. 

The  record  showing  no  error,  the  Judgment 
is  aflSrmed. 

On  Rehearing. 

This  case  was  affirmed  at  a  recent  sitting 
of  this  court,  and  now  comes  before  us  on 
motion  for  rehearing. 

Appellant  Insista  the  court  erred  in  holding 
the  indictment  In  the  case  was  sufficient 
After  a  careful  review  of  the  indictment,  we 
hold  that  same  is  sufficient,  and,  while  inar- 
tlstlcally  drawn,  it  shows  that  appellant  was 
bailee  of  the  prosecuting  witness,  Susie  Simp- 
son, and  as  such  bailee  he  violated  the  terms 
of  the  bailment,  and  sold  a  sewing  machine, 
and  appropriated  the  money  to  his  own  use 
and  benefit  We  therefore  hold  that  the  in- 
formation is  sufficient 

Appellant  is  correct  in  saying  the  court 
erred  In  stating  that  appellant  had  been  con- 
victed of  embezalement  He  was  convicted, 
as  appellant  insists,  of  theft  as  a  bailee. 

Appellant  further  contends  there  Is  no  evi- 
dence in  this  record  to  show  the  value  of  the 
machine  appropriated  by  appellant  To  this 
we  cannot  agree.  It  is  circumstantially  es- 
tablished that  it  is  worth  something  like 
f5.  While  it  is  true  no  witness  swears  to 
the  exact  value  of  It,  one  witness  does  swear 
appellant  sold  it  for  $5 ;  and  this  is  a  basis 
for  this  court,  in  conjunction  with  other  cir- 
cumstances in  the  record,  to  assume  that  it 
had  some  market  value. 

The  motion  for  rehearing  is  hereby  over- 
ruled. 


PICKETT  T.  STATH. 

(Court  of  Criminal   Appeals  of  Texas.     April 

28,  1909.     Dissenting  Opinion 

May  19.  1909.) 

L  Cbiminai,   Law    (I   1144*)— AppkaI/— Pbb- 
SUMPTIONS  —  New  Tbial  — Misconduct  or 

JUBT. 

Code  Cr.  Proc.  1893,  art  821,  authorizes 
the  state  to  take  issue  with  accused  on  tlie 
truth  of  allegations  in  the  motion  for  new  trial, 
and  permits  the  Judge  to  bear  evidence.  A  mo- 
tion for  a  new  trial,  for  misconduct  of  the  ju- 
rors in  commenting  on  the  failure  of  accused  to 
testify,  supported  by  the  affidavit  of  a  juror, 
asked  that  the  jurors  be  summoned  and  the 
matter  inquired  into.  The  district  attorney  de- 
nied the  allegations  and  demanded  strict  proof. 
Held,  that  the  court,  on  appeal  from  a  aenlaf 
of  the  motion,  must  assume,  in  the  absence- 
of  a  bill  of  exceptions,  or  anything  to  the  con- 
trary, that  the  matter  was  Investigated  and 
that  the  allegations  were  found  untrue. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Dec.   Dig.   g   1144.*] 

2.  Cbiminal  Law  (§  »56*)— New  Tbiai.. 

Under  Code  Cr.  Proc.  1803,  art  821,  au- 
thorizing the  state  to  take  issue  with  accused  on 
the  truth  of  the  causes  set  forth  in  the  motion 
for  a  new  trial,  and  permitting  the  judge  to 
bear  evidence,  counter  affidavits  and  oral  proof 
are  receivable  on  a  motion  for  a  new  trial. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law^  Cent  Dig.   §{  2373-2391;    Dec  Dig.  | 

Davidson,  P.  J.,  dissenting. 

Api)eal  from  District  Court,  Bell  County;: 
John  M.  Furman,  Judge. 

John  Pickett  was  convicted  of  crime,  and 
he  appeals.    Affirmed. 

F.  J.  McCord,  Asat  Atty.  Gen.,  for  the 
State. 

RAMSE7,  J.  Appellant  was  convicted  In 
the  district  court  of  Bell  county  on  a  charge 
of  rape,  and  his  punishment  assessed  at  five 
years'  confinement  in  the  itenltentiary. 

The  record  comes  to  us  without  a  state- 
ment of  facts  or  bill  of  exception.  Appellant 
seeks  a  reversal,  as  be  sougbt  a  new  trial, 
on  the  ground,  as  stated  by  him,  "that  he 
has  not  bad  a  fair  and  impartial  trial  in 
this  cause  on  account  of  the  misconduct  of 
the  Jury  which  rendered  the  verdict  in  tbla 
case  against  him,  In  this:  That  after  re- 
tiring to  consider  their  verdict,  and  in  con- 
sideration of  the  case  against  this  defendant, 
the  Jury  alluded  to,  mentioned,  commented 
upon,  and  discussed  the  fact  that  this  de- 
fendant failed  to  take  the  stand  and  testify 
In  bis  own  behalf  on  the  trial  of  this  case, 
and  considered  such  failure  to  testify  as  a 
circumstance  against  blm,  to  the  Injury  of 
this  defendant  The  defendant  says  that  be 
does  not  know  and  is  unable  to  state  the 
extent  of  the  discussion  of  the  fact  that  he 
refused  to  testify  in  his  own  behalf,  in  the 
amount  of  consideration  given  It  by  the  Jury. 
except  as  appears  from  the  affidavits  of  W. 
N.  Kelly  and  members  of  said  Jury."  The 
affidavit  of  appellant  was  attached  to  the 
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a  new  trial  In  this  case."  The  amdaTit  of 
the  Juror  Kelly  was  to  the  effect  "that  the 
defendant  did  not  take  the  stand  and  testi- 
fy In  his  own  behalf  on  the  trial  of  said 
cause,  and  that  the  fact  of  his  failure  to  tes- 
tify on  said  trial  was  referred  to,  mention- 
ed, and  discussed  by  numbers  of  the  Jury 
during  tbelr  consideration  of  this  case,  and 
before  their  verdict  was  reached;  that  1 
am  unable  to  recall  what  member  of  the 
jury  mentioned  the  fact  of  defendant's  fail- 
ure to  testify  In  his  own  behalf,  or  to  state 
what  Jurors  spoke  of  It;  but  I  am  positive 
that  the  fact  of  defendant's  failure  to  testi- 
fy was  mentioned  and  discussed  among  the 
jurors  in  their  consideration  of  the  case." 
This  motion  was  filed  on  the  28th  day  of  De- 
cember, 1908.  The  allegations  contained  in 
this  motion  were  denied  by  the  district  at- 
torney as  follows:  "Now  comes  the  district 
attorney  and  denies  the  allegations  set  up 
by  the  defendant,  John  Pickett,  in  his  motion 
for  a  new  trial  herein,  and  says  the  said  al- 
legations are  not  true  in  whole  or  in  part, 
and  demands  strict  proof  thereof.  Where- 
fore be  asks  Judgment,  and  that  said  motion 
be  denied  and  refused,  and  he  will  ever  pray. 
D.  R.  Pendleton,  District  Attorney  27th  Ju- 
dicial District  of  Texas." 

It  will  be  noticed  that  the  afBdavlt  attach- 
ed to  the  motion  Is  In  very  general  terms, 
does  not  state  any  particular  fact  that  was 
mentioned  by  any  Juror,  the  name  of  any 
Juror  discussing  the  failure  of  appellant  to 
testify,  or  when  or  In  what  connection  the 
matter  was  mentioned  if  at  all.  It  may  well 
be  doubted  whether,  in  view  of  the  very  gen- 
eral statement  of  this  Juror,  the  court  would 
In  any  event  have  been  required  to  grant  a 
new  trial.  We  have  not  Infrequently  decided 
that  it  is  not  every  reference  or  casual  al- 
lusion by  the  jury  to  the  failure  of  a  defend- 
ant to  testify  that  would  require  the  court 
to  grant  a  new  trial.  See  Smith  v.  State, 
52  Tex.  Cr.  R.  344,  106  S.  W.  1161,  and 
Amwlne  v.  State  (Tex.  Cr.  App.)  114  S.  W. 
706,  where  this  subject  is  fully  discussed. 
In  any  event,  however,  it  is  certain  that,  as 
here  presented,  we  would  not  be  authorized 
to  reverse  the  judgment  for  the  error  alleged; 
In  appellant's  motion  be  makes  the  issue  that 
be  was  deprived  of  a  fair  trial  by  reason  of 
certain  facts  therein  stated.  In  support  of 
which  motion  he  attaches  the  aflBdavIt  of 
the  Juror  Kelly.  This  motion  and  the  grounds 
thereof  are  denied  by  the  district  attorney 
In  his  official  capacity  and  under  the  sanc- 
tion and  solemnity  of  his  official  oath.  It 
will  be  noted,  further,  that  appellant's  coun- 
sel requested  that  the  jurors  be  summoned 
and  the  matter  inquired  into.  Here  the 
matter  rests.  It  is  to  be  presumed  that,  if 
urged,  this  matter  would  have  been  Inquired 


Criminal  Procedure  of  1895,  referring  to  mo- 
tions for  a  new  trial,  is  as  follows:  'rrbe 
state  may  take  Issue  with  the  defendant  niK>n 
the  truth  of  the  causes  set  forth  In  the  mo- 
tion for  a  new  trial,  and  In  such  case  the 
Judge  shall  hear  evidence  by  affidavit  or 
otherwise,  and  determine  the  Issue."  And 
it  has  t>een  held  in  many  cases  that  counter 
affidavits  are  receivable  on  motion  for  new 
trial.  Dignowltty  v.  SUte,  17  Tex.  621,  67 
Am.  Dec.  670;  Hyde  v.  State,  16  Tex.  445, 
67  Am.  Dec.  630;  Reynolds  v.  State,  7  Tex. 
App.  516.  It  has  also  been  held  in  many 
cases  that  under  the  terms  of  this  statute^ 
by  affidavit  or  otherwise^  the  court  is  au- 
thorized to  receive  oral  proof.  Chllds  t. 
State,  10  Tex.  App.  183 ;  Reynolds  v.  States 
7  Tex.  App.  616;  Rucker  v.  State,  7  Tex. 
App.  649;  WUson  v.  State,  17  Tex.  App.  625: 
Richardson  v.  State,  28  Tex.  App.  216,  12 
S.  W.  870;  Ulrlch  v.  State,  30  Tex.  App.  61, 
16  S.  W.  769.  WhUe  it  Is  doubUesa  true 
that.  In  the  absence  of  any  contest,  if  the 
affidavit  of  the  Juror  In  Its  language  had  been 
sufficient,  that  the  court  should  grant  a  new 
trial,  it  does  not  occur  to  ut-  that  the  mere 
fact  that  appellant  files  a  motion  of  tlils  sort, 
notwithstanding  the  denial  under  oath  of  the 
district  attorney,  he  Is,  In  the  absence  of 
further  showing,  entitled  to  a  new  trial, 
and  certainly  it  is  not  true  that  where,  as  in 
this  case,  he  se^s  and  asks  for  an  investi- 
gation, he  Is  on  the  mere  charge  entitled  to 
a  reversal.  In  the  absence  of  any  showing 
by  bill  of  exception  or  otherwise,  of  any  In- 
justice or  Injury  done  him. 

In  the  absence  of  statement  of  facts,  this 
is  the  only  question  we  can  review,  and,  as 
we  have  stated.  It  seems  to  be  without  merit 
It  Is  therefore  ordered  that  the  Judgment  be, 
and  the  same  is  hereby.  In  all  thhigs  affirmed 

DAVIDSON,  P.  J.  (dissenting).  I  respect- 
fully dissent  from  the  disposition  made  of 
this  case  by  my  Brethren.  There  was  but 
one  question  presented  for  revision,  the  rec- 
ord tteing  without  a  statement  of  facta  and 
bills  of  exceptions.  Appellant  filed  his  affida- 
vit, which  is  part  of  the  motion  for  a  new 
trial,  in  which  he  states  that  the  Jury  alluded 
to,  mentioned,  commented  upon,  and  discussed 
the  fact  that  he  failed  to  take  the  stand  and 
testify  in  his  own  behalf  during  the  trial,  and 
that  the  Jury  considered  such  failure  on  his 
part  to  testify  as  a  circumstance  against  him. 
The  district  attorney  files  a  reply  to  this  In 
the  following  language,  but  to  which  be  did 
not  swear:  "Now  comes  the  district  atto^ 
ney  and  denies  the  allegations  set  up  by  th« 
defendant,  John  Pickett,  in  his  motion  for  t 
new  trial  herein,  and  says  that  said  allega- 
tions are  not  true  in  whole  or  in  part,  and 
demands  strict  proof  thereof,  wherefore  be 
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asks  Judgment,  and  that  said  motion  be  de- 
nied and  refused,  and  he  will  ever  pray.  D. 
B.  Pendleton,  District  Attorney."  In  support 
of  his  motion  appellant  filed  the  afladavlt  of 
W.  N.  Kelly,  one  of  the  Jurors  who  tried 
and  convicted  him,  in  which  it  is  stated: 
"That  the  defendant  did  not  take  the  stand 
and  testify  in  his  own  behalf  on  the  trial 
of  said  cause,  and  that  the  fact  of  bis  fail- 
ure to  testify  on  said  trial  was  referred  to, 
mentioned,  and  discussed  by  numbers  of  the 
Jury  during  their  consideration  of  this  case 
and  before-  their  verdict  was  reached,"  eta 
My  Brethren  say  this  Is  not  sufficient  show- 
ing to  consider  the  question  of  the  discus- 
sion of  appellant's  failure  to  testify,  and  is 
too  general,  and  they  indulge  the  further 
presumption  that  the  court  inquired  into  the 
matter  and  heard  the  evidence.  There  1e 
nothing  in  the  record,  as  I  understand  it,  to 
sustain  the  conclusion  that  the  court  hearC 
any  evidence  further  than  stated  above.  The 
Judgment  overruling  the  motion  for  new  trial 
does  not  even  recite  the  fact  that  evidence 
was  heard.  It  does  state  that  the  case  came 
on  to  be  heard  on  the  motion  and  amended 
motion  of  appellant,  and  "was  duly  consider- 
ed by  the  court,  and  is  in  all  things  overrul- 
ed." The  main  opinion  treats  the  general  de- 
nial on  the  part  of  the  district  attorney  as 
if  It  were  an  affidavit  denying  all  the  facts, 
and  places  it  upon  the  same  plane,  as  a  ques- 
tion of  evidence,  as  they  do  the  affidavit  of 
the  Juror  Kelly.  The  district  attorney  does 
not  allege  or  state  in  bis  general  denial  that 
he  knew  any  fact  or  was  cognizant  of  any- 
thing that  occurred  in  the  Jury  room.  He 
simply  denied  as  district  attorney  the  truth- 
fulness of  the  facts  set  up  In  appellant's  af- 
fidavit attached  to  his  motion  for  new  trial 
and  calls  for  the  facts.  The  district  attorney, 
of  course,  was  unaware  of  what  occurred  in 
the  Jury  room,  and  necessarily  could  not 
know  or  be  Informed  as  to  what  was  said 
and  done,  except  from  others. 

It  certainly  is  a  dangerous  precedent  to  es- 
tablish, to  wit,  that  a  general  demurrer  or 
general  denial  of  the  district  attorney  has  all 
the  force  and  effect  of  being  testimony  at  all, 
and  it  would  still  be  more  dangerous  to  hold 
that  it  would  be  testimony  of  such  gravity 
as  to  overcome  the  sworn  statement  of  Jurors 
who  participated  in  the  occurrences  to  which 
they  testify.  The  statute  authorizes  the 
conrt  to  hear  evidence  on  motions  for  new 
trial  "by  affidavit  or  otherwise."  The  record 
in  this  case  shows  that  the  only  testimony 
Introduced  or  heard  was  the  affidavit  of  the 
Jnror  Kelly,  and  he  stands  uncontradicted 
and  nnimpeached  that  the  Jury  "referred  to, 
mentioned,  and  discussed  the  failure  of  the 
appellant  to  testify,  and  this  before  their  ver- 
dict was  reached."  This  does  not  come  with- 
in the  doctrine  held  by  this  court  that  it  was 
a  "mere  allusion"  to  the  defendant's  failure 
to  testi^.  It  has  not  been  laid  down  here- 
tofore that  the  simple  statement  of  a  district 
attorney  in  the  form  of  a  general  denial  was 
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testimony,'  or  the  equivalent  to  testimony. 
We  find  this  question  mentioned  in  McLaugh- 
lin V.  State,  48  Tex.  Cr.  R,  215,  87  S.  W.  168, 
in  the  following  language:  "We  find  In  the 
record  a  contest  filed  by  the  district  attorney 
to  the  motion  for  new  trial,  in  which  the 
statement  is  made  that,  if  the  trial  Judge 
absented  himself  from  the  courtroom  during 
the  argument  in  said  cause,  it  was  only 
momentary,  while  said  judge  was  at  the 
urinal,  a  short  distance  from  the  courtroom, 
in  sight  and  hearing  of  the  people  in  the 
courtroom,  and  no  injury  could  have  been 
done  defendant,  because  there  was  no  objec- 
tion to  any  proceeding  during  said  momenta- 
ry absence  of  the  Judge.  This  contest  is  not 
sworn  to  by  the  district  attorney,  nor  is  there 
any  evidence  In  the  record  supporting  it. 
Then  we  are  relegated  to  the  undisputed  affi- 
davit of  appellant's  counsel.  We  do  not  think 
the  facts  set  up  in  the  affidavit  of  appellant's 
counsel,  the  substance  of  which  is  stated 
above,  authorize  this  court  to  say  that  this 
case  comes  within  the  rule  laid  down  in  Jeff 
Scott  V.  State,  47  Tex.  Cr.  B.  568,  85  S.  W. 
1060,  122  Am.  St  Rep.  717;  but  in  our  opin- 
ion the  facts  come  within  the  rule  laid  down 
in  Bateson  v.  State,  46  Tex.  Cr.  R.  34,  80  S. 
W.  88.  We  there  held  that  where  the  Judge 
had  lost  control  of  the  trial,  as  the  uncontro- 
verted  affidavit  shows,  It  would  be  ground 
for  reversal.  There  being  no  controverting 
affidavit,  we  have  no  alternative  except  to 
reverse  this  case,  which  is  accordingly  done." 
This  quotation  lays  down,  In  my  Judgment, 
the  correct  rule. 

Applying  the  principle  enunciated  in  the 
McLaughlin  Case  to  this,  we  have  the  affida- 
vit of  the  defendant  himself  as  to  his  Infor- 
mation that  the  jury  referred  to,  mentioned, 
and  discussed  his  failure  to  testify  before 
they  reached  the  verdict  We  also  have 
an  unsworn  general  denial  of  the  district  at- 
torney, calling  for  proof,  and  only  calling  for 
such  proof.  This  is  met  by  the  uncontro- 
verted  affidavit  of  the  Juror  Kelly,  who  em- 
phatically swears  that  they  referred  to,  men- 
tioned, and  discussed  the  failure  of  appellant 
to  testify  before  the  Jury  had  arrived  at  a 
verdict  Under  the  McLaughlin  Case  the 
showing  was  sufficient,  and,  being  uncontro- 
verted,  the  evidence  was  ample  to  sustain  ap- 
pellant's ground  of  his  motion  for  new  trial. 
If  the  language  of  the  Juror  Kelly  means 
anything,  it  shows  that  appellant's  failure 
to  testify  was  not  casually  alluded  to,  nor 
was  it  a  "mere  allusion"  to  his  failure  to  tes- 
tify, but  that  such  failure  to  testify  "was 
referred  to,  mentioned,  and  discussed  by  the 
Jury  before  arriving  at  their  verdict"  Under 
all  the  decisions,  so  far  as  I  am  aware.  In 
this  state,  this  Judgment  should  be  reversed 
on  account  of  the  ground  set  up  In  the  mo- 
tion. 

For  the  reasons  above  indicated,  I  most  re- 
spectfully enter  my  dissent  from  the  affirm- 
ance of  the  judgment  in  this  case. 
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GOODRICH  ▼.   STATE. 

(Conrt  of  Criminal  Appeals  of  Texas.    April  28, 

1909.) 

Highways  (§  151*)— Failure  to  Work  on 
koad  afteb  suumons  —  sufficienct  of 
Complaint. 

Fen.  Code  1895,  art.  491,  provides  that  if 
any  person  liable  to  work  on  the  public  roads 
willfully  fail  or  refuse  to  attend  at  the  time 
and  place  designated  by  the  road  overseer,  after 
being  legally  summoned,  or  shall  fail,  on  or  be- 
fore the  day  for  which  he  is  summoned,  to  pay 
to  such  overseer  $1  per  day  for  each  day  he 
may  have  been  notified  to  work  on  the  road, 
he  shall  be  fined,  etc  In  a  prosecution  there- 
under the  charging  part  of  Uie  afiSdavit  was: 
"On  or  about  the  loth  day  of  January,  A.  D. 
1908,  G.  [defendant]  was  liable  under  the  law 
to  work  upon  the  public  roads,  to  wit,  all  the 
streets  and  roads  in  the  town  of  H.,  in  pre- 
cinct No.  68,  in  S.  County,  Texas,  in  said  coun- 
ty was  legally  summons  to  attend  and  work 
on  said  road  at  a  time  and  place  designated  by 
the  said  F.,  the  said  road  overseer  of  said  road 
precinct,  to  wit,  20th,  21,  22,  23,  24tb  days 
of  January,  A.  D.  1908,  and  the  said  Q.  did 
then  and  there  willfully  and  unlawfully  fail 
to  attend  the  time  and  place  aforesaid,  and 
did  willfully  fail  and  refuse  on  and  before  the 
day  on  which  he  was  summon  as  aforesaid 
to  attend  to  the  said  F.,  the  road  overseer  of 
said  road,  the  sum  of  one  dollar  per  day  for 
each  day  that  he  had  been  notified  to  work  on 
upon  said  road."  Held,  that  the  complaint 
did  not  follow  the  Code,  was  nnintelligible,  and 
fatally   insufficient. 

[Ekl.  Note.— For  other  cases,  see  Highways, 
Cent.  Dig.  {  416;   Dec.  Dig.  i  151.*] 

Appeal  from  Sabine  County  Court;  H.  O. 
Maund,  Judge. 

John  D.  Goodrich  was  convicted  of  failing 
to  work  on  the  public  road  after  be  was 
summoned,  and  he  appeals.    Reversed. 

F.  J.  McCord,  Asst  Atty.  Gen.,  for  the 

State. 

RAMSET,  J.  Appellant  was  convicted  in 
the  county  couft  of  Sabine  county,  Tex.,  on 
the  18th  day  of  February,  1908,  of  the  offense 
of  failing  to  work  on  the  public  road  after 
due  summons. 

The  charging  part  of  the  affidavit,  as  same 
appears  In  the  record,  is  as  follows:  "  »  •  • 
On  or  about  the  16th  day  of  January  A.  D. 
1908,  J.  D.  Goodrich  was  liable  under  the 
law  to  work  upon  the  public  roads,  to  wit, 
all  the  streets  and  roads  in  the  town  of 
Hemphill,  In  precinct  No.  68,  In  Sabine  coun- 
ty, Texas,  In  said  county  was  legally  sum- 
mons to  attend  and  work  on  said  road  at  a 
time  and  place  designated  by  the  said  J. 
D.  Fuller,  the  said  road  overseer  of  said  road 
precinct,  to  wit,  20th,  21,  22,  23,  24th  days  of 
January,  A.  D.  1908,  and  the  said  J.  D.  Good- 
rich did  then  and  there  willfully  and  nnlaw- 
fully  fail  to  attend  the  time  and  place  afore- 
said, and  did  willfully  fall  and  refuse  on  and 
before  the  day  on  which  he  was  summon  as 
aforesaid  to  attend  to  the  said  J.  D.  Fuller, 
the  road  overseer  of  said  road,  the  sum  of 
$1  per  day  for  each  day  that  he  had  been 
notified  to  work  upon  said  road." 


The  prosecution  seems  to  have  been  begun 
and  the  case  prosecuted  under  article  491 
of  the  Penal  Code  of  1895.  This  article  Is  as 
follows:  Article  491:  "If  any  person  liable 
under  the  law  to  work  upon  the  public  roads 
shall  willfully  fail  or  refuse  to  attend,  ei- 
ther in  person  or  by  substitute,  at  the  time 
and  place  designated  by  the  road  overseer  of 
his  district  or  precinct,  after  being  legally 
summoned,  or  shall  fail,  on  or  before  the 
day  for  which  he  Is  summoned  to  attend,  to 
pay  to  such  overseer  the  stmi  of  one  dollar 
per  day  for  each  day  he  may  havtf  been  noti- 
fied to  work  on  the  road,  or,  having  attended, 
shall  fall  to  perform  any  duty  required  of 
him  by  law  and  such  overseer,  be  shall  be 
fined  In  any  sum  not  exceeding  ten  dollars." 

It  will  be  noted  that  the  complaint  does 
not  follow  the  provision  of  our  Penal  Code, 
and  Is  really  unintelligible.  Our  Assistant 
Attorney  General  has  secured  from  the  coun- 
ty clerk  of  Sabine  county,  Tex.,  certified 
copies  of  both  the  complaint  and  Information, 
and  the  record  seems  to  be,  as  tested  by 
these  instruments,  correctly  copied  In  the 
transcript.  It  is  obvious  that  the  complaint 
Is  fatally  Insufficient,  and  the  allegation  that 
appellant  had  failed  "to  attend  to  the  said 
J.  D.  Fuller"  Is  wholly  meaningless. 

There  are  a  number  of  very  Interesting 
questions  raised  on  the  appeal,  and  some  of 
them,  not  without  difficult,  touching  the  ef- 
fect of  the  creation  of  the  road  law  in  Sa- 
bine county;  but  as  the  case  is  not  briefed, 
and  as  this  prosecution  will  have.  In  any 
event,  to  be  dismissed,  we  forbear  any  con- 
sideration or  discussion  of  the  other  ques- 
tions. 

For  the  error  pointed  oat,  the  Judgment  Is 
reversed,  and  the  prosecution  ordered  dis- 
missed. 


PURTBAR    T,    STATa 

(Court  of  Criminal  Appeals  of  Texas.      April 
28,  1909.     On  Rehearing,  May   19,   1909.) 

1.  Homicide  (J  308*)— Mdrdeb  in  the  Sec- 
ond   DeQBEB— INSTBUCTIOMS. 

An  instruction  that  if  accused  killed  de- 
cedent in  a  sudden  transport  of  passion,  aroused 
without  adequate  cause,  he  was  guilty  of  mur- 
der in  the  second  degree,  is  not  reversible  er- 
ror. 

[Ed.   Note. — For  other  cases,   see  Homicide, 
Cent  Dig.  }  642 ;   Dec.  Dig.  i  308.*] 

2.  Obocinal  Law  ({  822*)— TbiaI/— Instbcc- 
TiONS— Sufficiency. 

The  court,  in  testing  the  sufficiency  of  a 
charge,  must  consider  the  instructions  as  a 
whole. 

[Ed.    Note.— For   other   cases,    see   Criminal 
Law,  Cent  Dig.  I  1990;    Dec.  Dig.  S  822.*] 

8.  HoMioiDi  ({  28*)— foooND  Desbek  Uub- 

DXB. 

One  who  kills  another  Intentionally,  not 
in  self-defense,  and  under  circumstances  not 
amounting  to  murder  In  the  first  degree,  not 
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11  IB  always  nniawiui  lor  one  lo  inceniion- 
ally  kill  another,  unless  the  ack  is  in  self-de- 
fense, or  is  justified  in  law,  such  as  in  case  of 
a  legal  execution. 

[Ed.    Note.— For  other  cases,  see   Homicide, 
Cent  Dig.  i  12 ;   Dec.  Dig.  §  7.*] 

5.  Homicide  (g  146*)— Uiflied  Mauoc 

Implied  malice  may  be  presumed,  where 
there  is  an  intentional  killing  without  just 
cause  or  excuse. 

[Ed.   Note. — For  other  cases,   see   Homicide, 
Cent  Dig.  «  265;   Dec.  Dig.  {  146.*] 

6.  HomciDB  (8  308*)- Second  Degbek  Mob- 

DER— iNSTBUCnONS. 

Where  the  court  correctly  defined  murder 
in  the  second  degree,  and  charged  that  to  con- 
stitute the  offense  malice  must  exist,  and  that 
implied  malite  was  inferred  from  the  act  and 
fact  of  an  unlawful  killing,  an  instruction  that 
if  accused,  with  a  deadly  weapon,  in  a  sudden 
transport  of  passion,  ai'oused  without  adequate 
cause,  and  not  in  self-defense,  "with  intent  to 
kill,"  shot  and  killed  decedent  be  was  guilty 
of  murder  in  the  second  degree,  was  not  errone- 
ous; for  it  required  the  jury  to  find,  to  justify 
a  conviction  of  murder  in  the  second  degree, 
that  the  killing  was  unlawful  under  circum- 
stances in  which  the  law  implied  malice. 

[Ed.   Note.— For  other  cases,   see   Homicide, 
Cent  Dig.  f  642 ;   Dec.  Dig.  §  308.*] 

7.  Cbiminai.   Law   (J    780»)— Instructions- 
Testimony  OF  Accomplice. 

Where  the  evidence  showed  such  relation 
between  a  witness  for  accused  and  accused  as 
to  justify  a  finding  that  the  witness  aided  in 
the  commission  of  the  offense,  and  on  cross-ex- 
amination, by  way  of  impeachment,  statements 
were  attributed  to  the  witness  which,  if  stand- 
ing alone,  might  form  the  basis  for  an  adverse 
verdict,  an  iustruction  that,  if  the  witness  was 
an  accomplice,  his  testimony,  so  far  as  it  was 
adverse  to  accused,  must  l>e  corroborated,  but 
that,  so  far  as  it  was  favorable  to  accused,  no 
corroboration  was  required,  was  sufficiently  fa- 
vorable to  accused. 

[Ed.    Note. — For   other    cases,    see    Criminal 
Law,  Cent.  Dig.  {  1860;  Dec.  Dig.  |  780.*] 

8.  Homicide  (J  295*)— Pbovokino  Difficul- 
TT-EviDENCE— Instructions. 

Where  accused  left  the  saloon  where  de- 
cedent worked  after  the  latter  had  called  ac- 
cused a  Tile  name,  and  then  procured  a  weapon 
and  came  back  and  applied  to  decedent  the  same 
name,  the  court  was  authorized  to  charge  on 
provoking   the  difficulty. 

[Ed.   Note. — For  other  cases,   see   Homicide, 
Cent  Dig.  i  608;    Dec.  Dig.  i  295.*] 

9.  Homicide    (|   300*)  —  Seu-Defense  —  In- 
structions. 

Decedent  called  accused  a  vile  name.  Ac- 
cused left  the  place,  armed  himself  with  a  weap- 
on, and  returned  and  called  decedent  the  same 
name.  Accused  believed  that  the  language  was 
liable  to  provoke  a  difficulty.  Accused  at  the 
time  told  decedent  to  get  his  gun  to  give  him 
a  chance  for  bis  life.  Held,  that  the  court 
properly  refused  to  charge  that  accused  had  a 
right  to  go  and  arm  himself,  and  return  to  de- 
c^ent,  and  seek  a  retraction  of  the  insult  of- 
fered by  decedent,  and  that,  if  he  attempted  to 
attack  accused,  the  latter  had  a  perfect  right 
of  self-defense. 

[Ed.    Note. — For  other   cases,   see   Homicide, 
Cent  Dig.   S  622 ;    Dec.  Dig.  i  300.*] 


the  nature  and  character  of  the  impeaching 
testimony,  examine  a  voluminous  statement  of 
facts;  but  the  bill  of  exceptions  should  set 
forth  the  nature  and  character  of  the  impeach- 
ing testimony,  and  enable  the  court  to  deter- 
mine therefrom  whether-  in  fact  it  should  have 
been  limited. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  {  2832;    Dec.  Dig.  }  1091.*] 

11.  Cbiminai.  Law   (S   824*)<— Evidence— In- 
btbuctions. 

Where  the  state  impeached  the  testimony 
of  a  witness  by  proving  without  objection  that 
his  reputation  for  truth  was  bad,  and  accused 
offered  testimony  of  an  impeaching  character, 
based  on  conflicting  statements  oi  witnesses, 
and  accused  made  no  request  for  an  instruc- 
tion limiting  the  use  of  impeaching  testimony, 
the  failure  to  give  a  charge  limiting  the  use 
of  the  testimony  was  not  erroneous. 

[Eld.  Note.— For  other  cases,  see  Criminal 
Law.  Cent  Dig.  f  1999;  Dec.  Dig.  {  824.*] 

12.  Cbiminal  Law  (§  866*)- Evidence— Res 
Gestje. 

Statements  by  decedent,  almost  immediate- 
ly after  the  firing  of  the  fatal  shots,  to  the  ef- 
fect that  accused  had  shot  him  because  he 
would  not  give  accused  a  15-cent  drink  of  whis- 
ky on  credit,  and  that  accused  shot  in  cold 
blood,  were  admissible  as  a  part  of  the  res  ges- 
tae. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  f  811 ;   Dec.  Dig.  S  366.*] 

On   Rehearing. 

18.  Homicide  (§  300*)— Instbuotions- Self- 

Defense. 

An  iustruction  on  self-defense,  that  every 
person  may  defend  himself  against  any  unlaw- 
ful attack,  real  or  apparent,  that  a  reasonable 
apprehension  of  death  or  of  serious  bodily  harm 
excuses  one  in  using  all  necessary  force  to  pro- 
tect his  life,  that  if  accused  killed  decedent 
while  decedent  was  about  to  make  an  attack  on 
him,  causing  him  to  fear  death  or  serious  bodily 
harm,  accused  was  entitled  to  kill  decedent  in 
self-defense,  and  that  if  accused  sought  the 
occasion  on  which  decedent  was  killed  for  the 
purpose  of  slaying  him,  and  provoked  a  difficul- 
ty with  decedent  the  killing  was  murder,  etc., 
sufficiently  submits  the  issue  of  self-defense. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent  Dig.  S  617;   Dec.  Dig.  §  300.*] 

Appeal  from  District  Court,  Williamson 
County ;  CUas.  A.  Wilcox,  Judge. 

Will  Puryear  was  convicted  of  murder  In 
the  second  degree,  and  he  appeals.    Affirmed. 

Geo.  S.  Walton,  O.  Dickens,  D.  S.  Chessler, 
and  J.  F.  Taulbee,  for  appellant.  F.  J.  Mc- 
Cord,  Asst  Atty.  Gen.,  for  fhe  State. 


RAMSEY,  J.  This  Is  the  second  appeal  ot 
this  case.  The  report  of  the  former  appeal 
Is  found  In  50  Tex.  Cr.  R.  454,  98  S.  W.  258. 
where  quite  a  full  statement  of  the  facts  of 
the  case  will  appear.  There  is  no  substantial 
difference  between  the  facts  as  they  ai^)eared 
on  the  former  appeal  and  as  they  appeared 
on  the  trial  from  which  this  appeal  results. 
It  may  be  stated,  however,  that  on  the  first 
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trial  appellant  testified  on  bis  own  behalf. 
On  tbls  trial  be  did  not  The  state,  however, 
offered  extracts  from  his  testimony  on  the 
first  trial  which  contained  statements  believ- 
ed by  the  prosecution,  and  as  we  believe,  to 
be  prejudicial  to  his  defense.  On  the  trial 
of  the  case  from  which  this  appeal  results, 
which  was  bad  In  the  district  court  of  Wil- 
liamson county,  on  August  10,  1908,  the  ap- 
pellant was  found  guilty  of  murder  In  the 
second  degree,  and  his  punishment  assessed 
at  confinement  In  the  penitentiary  for  a  per- 
iod of  30  years.  There  are  a  number  of  ques- 
tions raised  in  the  appellant's  motion  for  new 
trial  and  by  bills  of  exceptions,  many  of 
which  have  been  treated  In  the  brief  filed 
herein  on  behalf  of  appellant,  and  the  most 
Important  of  which  we  will  undertalce  to  no- 
tice and  discuss. 

1.  The  first  error  assigned  relates  to  the 
charge  of  the  court  on  murder  In  the  sec- 
ond degree.  The  court  Instructed  the  Jury  as 
stated,  and  submitted  the  Issue  of  murder  In 
the  first  degree,  murder  in  the  second  degree, 
and  manslaughter,  together  with  the  law  of 
self-defense,  and  presented  as  well  the  doc- 
trine of  provolclng  the  difficulty.  The  portion 
of  the  charge  criticised  Is  as  follows:  "If 
you  believe  from  the  evidence,  beyond  a  rea- 
sonable doubt,  that  the  defendant,  with  a 
deadly  weapon  or  Instrument  reasonably  cal- 
culated and  nicely  to  produce  death  by  the 
mode  and  manner  of  Its  use,  In  a  sudden 
transport  of  passion,  aroused  without  ade- 
quate cause,  and  not  in  defense  of  himself 
against  an  unlawful  attack,  real  or  apparent, 
reasonably  producing  a  rational  fear  or  ex- 
pectation of  death  or  serious  bodily  Injury, 
with  the  Intent  to  kill,  did  shoot  and  thereby 
kill  Minos  Long,  as  charged  in  the  indict- 
ment, you  will  find  him  guilty  of  murder  in 
the  second  degree,  and  assess  his  punishment 
at  confinement  In  the  state  penitentiary  for 
any  period  that  you  may  determine  and  state 
In  your  verdict,  provided  it  be  for  not  less 
than  five  years."  The  correctness  of  this 
charge  Is  assailed  on  many  grounds,  and  par- 
ticularly because  the  court  failed  to  Instruct 
the  jury  that  the  killing,  in  order  to  be  mur- 
der In  the  second  degree,  must  have  been 
done  upon  mali«e  and  Implied  malice;  sec- 
ond, because  the  court  failed  to  instruct  the 
jury  that  an  unlawful  killing  must  be  found 
to  have  been  committed  In  order  to  find  de- 
fendant guilty  of  murder  in  the  second  de- 
gree ;  and,  third,  because  the  court  instruct- 
ed the  jury  that  if  they  believed  beyond  a 
reasonable  doubt  that  the  defendant  killed 
the  deceased  in  a  sudden  transport  of  pas- 
sion, aroused  without  adequate  cause,  they 
should  convict  him  of  murder  in  the  second 
degree. 

The  use  of  the  language  challenged  In  the 
third  objection  to  this  charge  has  not  Infre- 
quently been  condemned  by  this  court,  and 
notably  In  the  cases  of  Clark  v.  State,  51  Tex. 
Cr.  B.  510.  102  S.  W.  1136,  Kannmacher  v. 
State,  51  Tex.  Or.  R.  118,  101  S.  W.  238,  and 


other  later  cases;  but  in  the  later  case  ot 
Walters  v.  State  (Tex.  Cr.  App.)  114  S.  W. 
628,  this  charge  was  held  not  to  be  reversible. 
In  that  case  the  earlier  cases  dted  by  appel- 
lant were  substantially  overruled.  As  to  the 
other  crltlclsn^  of  this  portion  of  the  charge. 
It  Is  not  to  be  denied  that  the  charge  is  not 
as  full  or  as  accurately  expressed  as  is  al- 
ways desirable ;  but  we  believe,  tested  in  tbe 
light  of  the  entire  charge,  or  considered  In 
fairness  and  carefully  analyzed  within  Itself, 
the  charge  complained  of  Is  not  so  clearly  er- 
roneous as  to  constitute  reversible  error.  We 
have  frequently  said,  and  It  cannot  be  too 
often  repeated,  that  in  testing  the  sufficiency 
of  a  charge  of  the  court,  as,  indeed,  other  in- 
struments, the  whole  Instrument  and  charge 
must  and  should  be  considered  together.  The 
entire  charge  of  the  court  on  the  subject  of 
murder  In  the  second  degree  is  -as  follows- 

"The  next  lower  grade  of  culpable  homi- 
cide to  murder  in  the  first  degree  Is  mnrder 
in  the  second  degree.  Malice  Is  also  a  neces- 
sary ingredient  of  the  offense  of  murder  in 
the  second.  The  distinguishing  feature,  bow- 
ever,  so  far  as  the  element  of  malice  is  con- 
cerned, is  that  In  murder  in  the  first  degree 
malice  must  be  proven  to  the  satisfaction  of 
the  jury  beyond  a  reasonable  doubt  as  an  ex- 
isting fact,  while  in  murder  in  the  second  de- 
gree malice  will  be  implied  from  the- fact  of 
an  unlawful  killing. 

"Implied  malice  is  that  which  the  law  In- 
fers from  or  Imputes  to  certain  acts,  however 
suddenly  done.  Thus,  when  the  fact  of  an 
unlawful  killing  is  established,  and  tbe  facts 
do  not  establish  express  malice  beyond  a  rea- 
sonable doubt,  nor  tend  to  mitigate,  excuse, 
or  Justify  the  act,  then  the  law  implies  mal- 
ice, and  the  murder  is  in  the  second  degree ; 
and  the  law  does  not  further  define  murder 
In  the  second  degree  than  to  say  that  If  tbe 
killing  is  shown  to  be  unlawful,  and  there 
is  nothing  in  the  evidence  on  the  one  hand 
showing  express  malice,  and  on  tbe  other 
hand  there  is  nothing  in  the  evidence  that 
will  reduce  the  killing  below  the  grade  of 
murder,  then  the  law  implies  malice,  and  the 
homicide  is  murder  In  the  second  degree. 

"Every  person  is  permitted  by  law  to  de- 
fend himself  against  any  unlawful  attach, 
real  or  apparent,  reasonably  threatening,  or 
reasonably  appearing  to  him  to  threaten.  In- 
jury to  his  person,  and  is  Justified  In  using 
all  the  necessary  and  reasonable  force  to  de- 
fend himself,  but  no  more  than  the  circum- 
stances reasonably  indicate  to  be  neceswary. 
Homicide  Is  Justified  by  law  when  committed 
in  defense  of  one's  person  against  any  un- 
lawful and  violent  attack,  real  or  apparent, 
made  or  appearing  to  him  to  be  made.  In  sncb 
a  manner  as  to  produce  a  reasonable  ex- 
pectation or  fear  of  death  or  some  serious 
bodily  injury.  If  you  believe  from  the  evi- 
dence, beyond  a  reasonable  doubt,  that  the 
defendant,  with  a  deadly  weapon  or  instru- 
ment reasonably  calculated  and  likely  to  pro- 
duce death  by  the  mode  and  maun«  ot  Its 
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use,  In  a  sudden  transport  of  passion,  arons- 
ed  wlthont  adequate  cause,  and  not  In  de- 
fense of  blmself  against  an  unlawful  attack, 
real  or  apparent,  reasonably  producing  a  ra- 
tional fear  or  expectation  of  death  or  serious 
bodily  injury,  with  the  Intent  to  kill,  did 
shoot  and  thereby  kill  Minos  Long,  as  charg- 
ed in  the  Indictment,  yon  will  find  him  guilty 
of  murder  in  the  second  degree  and  assess  his 
punishment  at  conflnemeht  in  the  state  peni- 
tentiary for  any  period  that  you  may  deter- 
mine and  state  in  your  verdict,  provided  It 
be  for  not  less  than  five  years." 

There  is  no  complaint  in  the  motion  that 
murder  in  the  second  degree  was  not  properly 
defined.  The  Jury  were  in  terms  told  that, 
In  order  to  constltnte  murder  In  the  second 
degree,  malice  must  exist,  and,  further,  that 
Implied  malice  was  inferred,  or  such  as  the 
law  imputes  to  the  act  and  fact  of  an  unlaw- 
ful killing.  Then  follows  the  language  com- 
plained of.  It  is  certain,  if  one  kills  anoth- 
er Intentionally,  under  circumstances  not 
amounting  to  murder  in  the  first  degree,  or 
such  as  would  reduce  the  grade  of  ofTense  to 
manslaughter,  and  same  is  not  in  self-de- 
fense. It  Is  unlawful.  It  is  equally  certain 
that  onder  snCb  drcnmstances  the  law  would 
Impute  malice  to  appellant,  and  that  the 
killing  would  be  mnrder  in  the  second  degree. 
It  is  always  unlawful  for  one  person  to  in- 
tentionally kill  another,  unless  the  act  is  in 
self-defense  or  under  such  circumstances,  as 
in  case  of  legal  execution,  that  the  act  would 
be  justified  in  law;  and  in  a  case  like  the 
one  at  bar,  where  murder  in  the  second  de- 
gree Is  well  and  fully  defined,  so  well,  indeed, 
that  the  definition  escapes  criticism  or  com- 
plaint, It  is  not  believed  that  the  mere  omis- 
sion in  a  particular  paragraph  to  require  the 
killing  to  be  unlawful,  or  upon  malice,  would 
vitiate  what  would  be  otherwise  a  proper 
charge,  where  the  facts  required  to  be  found, 
both  as  a  matter  of  law  and  as  a  matter  of 
fact,  would  make  the  killing  unlawful  and 
stamp  it  Inevitably  as  of  the  grade  of  murder 
in  the  second  degree. 

It  is,  as  stated,  the  law,  settled  time  out  of 
mind,  that  implied  malice  will  be  presumed 
whenever  there  is  an  intentional  killing  with- 
out just  cause  or  excuse.  As  was  said  by 
Judge  Clark  in  the  case  of  Harris  v.  State, 
8  Tex  App.  90:  "A  perfectly  exact  and  satis- 
factory definition  of  that  term,  signifying 
its  legal  acceptation  In  a  form  at  once  clear 
and  concise,  has  been  often  attempted,  but 
with  no  very  satisfactory  permanent  result. 
The  dlfTerlng  minds  of  dlfl^erent  courts  have 
employed  different  terms  and  language  In  an 
attempt  to  convey  substantially  the  same 
meaning;  and,  while  a  general  similarity  is 
apparent  in  all  the  definitions,  the  legal  mind 
has  not  yet  crystallzed  the  substance  of  the 
term  into  a  terse  sentence  readily  compre- 
hensible by  the  average  juror."  Again,  in 
the  same  case,  the  same  learned  judge  uses 
this  language:  "If  malice,  in  all  cases,  must 
be  an  inference  of  fact  to  be  deduced  by  the 


jnry,  and  not  In  any  case  an  Implication  of 
law  to  be  expounded  by  the  court,  the  inquiry 
at  once  arises:  From  what  fact  must  this 
inference  be  deduced?  Every  Inference  legit- 
imately arising  must  have  a  substratum  of 
fact  as  a  basis,  and  in  the  absence  of  such 
basis  the  law  permits  no  inference.  Clearly, 
then,  the  Jury  must  infer  malice  from  the 
isolated  fact  of  killing,  because  we  are  dis- 
cussing by  way  of  illustration  a  case  In 
which  nothing  else  is  proven."  Again,  in  the 
case  of  Gallagher  ▼.  State,  28  Tex.  App.  288, 
12  S.  W.  1093,  the  court  use  this  language: 
"Malice  In  its  legal  sense  denotes  a  wrong- 
ful act,  done  intentionally,  without  just  cause 
or  «[cuse." 

We  think  the  charge,  while  not  as  clearly 
expressed  as  might  be  desired,  is  subject  only 
to  the  construction  that  would  imply  and 
require  a  finding  that  the  killing  was  unlaw- 
ful, and  a  state  of  case  in  which  the  law  of 
necessity  would  Imply  malice,  and  that  the 
use  of  the  words  in  said  charge,  "with  Intent 
to  kill,"  relates  back  and  covers  any  defect 
in  the  previous  portion  of  the  charge,  and 
that  the  conclusion  logically  and  necessarily 
follows  that  such  killing  was  both  intention- 
al and  unlawful.  See  Brittain  v.  State,  86 
Tex.  Or.  R.  406,  87  S.  W.  7B8;  Neyland  v. 
State,  13  Tex.  App.  647. 

2.  Complaint  is  made  of  the  charge  of  the 
court  on  the  subject  of  accomplice.  The  par- 
ticular paragraph  of  the  charge  assailed  is 
as  follows: 

"A  conviction  cannot  be  bad  npon  the  tes- 
timony of  an  accomplice,  even  if  such  testi- 
mony be  Inculpatory  and  be  believed  by  the 
jury  to  be  true,  unless  such  testimony  be  cor- 
roborated by  other  evidence  tending  to  con- 
nect the  defendant  with  the  offense  commit- 
ted (if  any),  and  the  corroboration  (if  any) 
Is  not  sufficient  if  it  merely  shows  the  com- 
mission of  the  offense. 

"An  accomplice,  as  the  word  is  here  used, 
means  any  one  connected  with  the  crime 
committed  (if  any),  either  as  principal  of- 
fender, or  an  accomplice,  or  an  accessory,  or 
otherwise.  It  Includes  all  persons  who  are 
connected  with  the  crime  (if  any)  by  unlaw- 
ful act  or  omission  on  his  part,  transpiring 
either  before,  at  the  time,  or  after  the  com- 
mission of  the  offense  (if  any). 
'  "If,  therefore,  you  find  from  the  evidence 
that  the  witness  Harvey' Carroll  was  an  ac- 
complice, or  if  you  have  a  reasonable  doubt 
as  to  whether  be  was  or  not,  as  that  term  is 
defined  in  the  foregoing  instructions,  and  if 
you  further  find  that  the  evidence  of  said 
witness  is  true,  and  that  same  shows  the  de- 
fendant's guilt  of  the  charge  contained  in  the 
indictment,  you  nevertheless,  even  if  you 
should  so  believe,  cannot  find  the  defendant 
guilty  upon  said  testimony,  unless  you  are 
satisfied  that  same  has  been  corroborated  by 
other  evidence  tending  to  connect  the  defend- 
ant with  the  offense  committed  (if  any),  and 
the  corroboration  (if  any)  Is  not  sufficient  if 
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rated  as  above  stated  in  order  to  warrant  a 
conTlctlon,  bas  no  application  to  testimony 
given  by  an  accomplice  wbicb  is  exculpatory. 
If,  therefore,  you  find  that  the  testimony  of 
said  witness  Carroll,  or  that  any  part  of  said 
testimony,  shows,  or  tends  in  any  degree  to 
show,  that  the  defendant  was  justified  In 
shooting  Minos  Long  (if  he  did  so),  or  that 
said  testimony,  or  any  part  of  same,  excuses 
or  tends  to  excuse,  or  mitigates  or  tends  to 
mitigate,  the  offense  (If  any),  you  are  under 
no  duty  to  require  the  corroboration  of  such 
exculpatory  testimony  (if  any)  before  allow- 
ing full  effect  to  same,  even  if  you  find  from 
the  evidence  and  beyond  a  reasonable  doubt 
that  said  witness  was  an  accomplice  to  the 
offense  (If  any)  of  the  killing  of  Minos  Long." 

This  charge  is  complained  of,  first,  be- 
cause there  was  no  testimony  adduced  show- 
ing or  tending  to  show  that  Carroll  was  an 
accomplice;  second,  because  Carroll  was  a 
witness  for  the  defendant,  and  the  rule  of 
evidence  as  to  the  testimony  of  accomplices 
does  not  apply  to  witnesses  for  defendant; 
third,  because  it  was  calculated  to  confuse 
*he  jury,  as  it  was  impossible  for  the  Jury  to 
distinguish  the  exculpatory  from  the  inculpa- 
tory evidence  of  said  witness,  and  required 
of  the  Jury  an  impossible  duty;  and,  fourth, 
tecause  said  charge  was  calculated  to  preju- 
dice said  witness  before  the  Jury,  and  .cause 
the  Jury  to  believe  that  said  witness  was,  in 
the  opinion  of  the  court,  a  particeps  crlminis 
to  said  killing.  The  evidence  showed  such  re- 
lation of  the  witness  Carroll  to  the  facts  pre- 
ceding the  killing  and  leading  up  to  the  homi- 
cide as  might  have  well  justified  the  jury  in 
believing  that  he  was  aiding  and  encouraging 
appellant  in  the  assault  and  attack  upon  de- 
ceased. It  is  true  that  Carroll  was  a  wit- 
ness for  the  appellant.  On  his  cross-examina- 
tion, and  by  way  of  impeachment,  certain 
statements  were  attributed  to  him,  which, 
if  standing  alone,  and  in  the  absence  of  sucli 
an  instruction  as  that  given  by  the  court, 
might  have  been  appropriated  by  the  Jury  as 
the  basis  of  an  adverse  verdict  The  pur- 
pose, as  evidently  the  effect,  of  this  charge, 
was  to  advise  and  Instruct  the  jury  that,  if 
they  believed  Carroll  occupied  the  relation 
of  accomplice  to  the  homicide,  they  could  not 
appropriate  or  use  his  testimony  as  a  basis 
of  conviction,  even  though  It  was  true,  unless 
corroborated  by  the  testimony  of  other  wit- 
nesses. 

The  last  clause  of  the  court's  charge,  which 
in  substance  instructed  the  jury  that  the  rule 
requiring  accomplice's  testimony  to  be  cor- 
roborated has  no  application  to  testimony 
given  by  an  accomplice  which  is  exculpatory, 
then  thus  Instructs  them:  "If,  therefore,  you 
find  that  the  testimony  of  said  witness  Car- 


cuse,  or  mitigates  or  tends  to  mitigate,  the 
offense  (if  any),  you  are  under  no  duty  to  re- 
quire the  corroboration  of  such  exculpatory 
testimony  (if  any)  before  allowing  full  effect 
to  same,  even  if  you  find  from  the  evidence 
and  beyond  a  reasonable  doubt  that  said  wit- 
ness was  an  accomplice  to  the  offense  (If  any) 
of  the  killing  of  Minos  Long."  It  is  not  cer- 
tain bat  that  this  instruction  was  more  fa- 
vorable to  appellant  than  he  was  entitled  to 
receive.  There  is  nothing  in  the  complaint 
that  the  jury  would  be  confused  by  this  In- 
struction, or  that  it  was  Impossible  for  them 
to  distinguish  between  the  exculpatory  and 
Inculpatory  evidence  of  this  witness.  The 
clear  intent  and  effect  of  it  was  to  advise  the 
Jury  that  If  the  witness  was  an  accomplice, 
BO  far  as  his  testimony  was  adverse  to  appel- 
lant's interest  and  affected  or  might  affect 
the  basis  of  a  conviction.  It  must  be  corrobo- 
rated, but  In  so  far  as  It  was  favorable  to 
appellant  and  tended  to  show  Justification, 
excuse,  or  mitigation  of  the  offense  alleged, 
that  no  corroboration  was  required. 

3.  The  next  complaint  relates  to  the  charge 
of  the  court  on  the  subject  of  provoking  a 
difficulty.  This  complaint  In  sutntance,  is 
to  the  effect  that  this  issue  was  not  raised 
by  the  facts,  for  that  the  appellant,  under  all 
the  facts  of  the  case,  was  entitled  to  a  full 
and  fair  trial  upon  the  law  of  self-defense, 
unembarrassed  or  uncomplicated  with  a 
charge  on  provoking  a  difficulty.  As  stated 
above,  the  facts  are  not  essentially  different 
from  those  on  the  former  trial.  In  the 
course  of  his  opinion  on  the  former  appeal. 
Judge  Henderson,  speaking  for  the  court, 
says:  "We  believe  that  the  court  was  fully 
authorized  to  give  a  charge  on  provoking  the 
difficulty.  According  to  appellant's  own  tes- 
timony, he  left  the  saloon  to  procure  a  weap- 
on, and  came  back  and  applied  to  deceased 
the  same  opprobrious  epithet  which  be  says 
deceased  had  applied  to  him.  This,  we  think, 
sufficiently  authorized  the  court  to  charge  on 
provoking  the  difficulty.  See  McCandless  v. 
State,  42  Tex.  Cr.  R.  58,  57  S.  W.  672.  for 
character  of  charge  to  be  given  on  this  sub- 
ject" The  appellant  does  not  complain  that 
the  charge  of  the  court  in  respect  to  the 
issue  of  provoking  a  difficulty  was  in  itself 
erroneous,  but  only,  in  effect,  that  the  court 
was  not  authorized  on  the  facts  to  charge  on 
this  Issue  at  all.  We  agree  with  the  former 
opinion  rendered  in  the  case  that  it  was 
clearly  the  duty  of  the  court  to  charge  on 
this  subject  and  we  think  that  the  charge  Is 
substantially  unobjectionable. 

i.  The  next  complaint  urged  by  appellant 
relates  to  the  action  of  the  court  In  refusing 
to  charge  the  jury,  in  substance,  that  if  tbey 
believed  that  deceased  had  insulted  appellant, 


defendant)  had  a  perfect  right  of  self-defense, 
and  would  not  lose  aald  right  of  self-defense 
by  going  and  arming  himself  and  returning 
for  the  purpose  aforesaid.  On  the  former 
appeal,  touching  appellant's  right  of  self-de- 
fense, Judge  Henderson  uses  the  following 
language:  "If,  when  appellant  left  the  sa- 
loon, he  had  not  formed  the  intent  to  take 
the  life  of  deceased,  but  procured  a  pistol  and 
returned  to  the  saloon,  and  drew  his  pistol 
on  deceased,  and  cursed  and  abused'  him,  and 
deceased  did  not  resent  it,  and  he  afterwards 
started  to  walk  away,  and  deceased  again 
cursed  and  abused  him,  and  appellant's  mind 
became  excited,  and  he  then  formed  the  in- 
tent  to  kill  deceased,  and  did  so,  then  he  was 
only  guilty  of  murder  in  the  second  degree. 
And  this  Is  the  only  contingency,  as  it  ap- 
pears to  us,  wherein  a  charge  on  self-defense 
was  required;  that  is,  if  appellant  at  this 
Juncture  bad  abandoned  the  difficulty  and 
withdrawn  therefrom,  and  deceased  renewed 
it,  and  made  a  demonstration  as  if  to  get  a 
weapon,  and  appellant  believed  himself  there- 
by placed  in  peril  of  his  life  or  serious  bodily 
injury,  he  might  have  the  right  of  self-de- 
fense. However,  1£  there  was  no  abandon- 
ment, and  he  came  there,  as  be  says  himself, 
to  provoke  a  difficulty,  and,  if  appellant  re- 
sented it,  that  be  expected  to  have  a  mortal 
combat  with  deadly  weapons,  he  could  not 
claim  self-defense." 

This  language  is  directly  applicable  to  the 
facts  of  this  case.  Not  only  in  the  statement 
of  facts,  but  in  the  very  bill  of  exceptions 
contained  in  this  record,  appellant  was 
shown  by  the  record  to  have  testified  that 
he  went  back  to  the  saloon  to  call  deceased  a 
son  of  a  bitch;  that  he  thought  deceased 
probably  would  not  take  it,  and  would  try 
to  kill  bim;  that  he  went  and  got  the  gun, 
to  call  deceased  a  son  of  a  bitch,  and,  if  be 
started  to  kill  bim,  that  be  aimed  to  bave 
something  to  defend  himself  with;  that  he 
knew  it  was  language  calculated  to  provoke 
a  difficulty;  that  he  believed  that  it  was 
language  which  was  liable  to  provoke  a  diffi- 
culty ;  that  at  the  time  he  told  him  to  get  his 
gun,  to  give  him  a  chance  for  his  life;  that 
he  did  not  particularly  want  to  fight  with 
guns,  when  he  said  that  he  expected  to  fight 
because  he  had  called  him  a  son  of  a  bitch; 
that  be  told  bim,  "I  bave  got  my  gun,  and 
to  get  his,"  that  he  told  him  this  because 
he  bad  called  him  a  son  of  a  bitch,  and  nat- 
urally expected  be  would  get  a  gun.  There 
is  so  much  of  this  testimony  that  we  deem 
it  unnecessary  to  set  it  out  Clearly,  under 
these  facts,  the  requested  charge  would  have 
been  wholly  inapplicable,  and  it  would  have 
been  error  for  the  court  to  have  given  it. 

5.  Again,  «omplaint  is  made  of  the  error  of 
the  court  ia  refusing  to  limit  the  testimony 


made  different  statements  from  those  made 
by  them  on  the  present  trial,  and  impeach- 
ing testimony,  as  will  fully  appear  from  the 
statement  of  facts  in  the  case,  to  which  ref- 
erence is  made,  and  which  Impeaching  tes- 
timony and  contradictions  are  made  a  part 
hereof  by  reference  to  prevent  repetition; 
and  the  court  in  its  charge  to  the  Jury  fail- 
ed to  limit  the  use  the  Jury  could  or  ought 
to  make  of  same,  and  failed  to  tell  the  Jury 
the  purpose  of  permitting  same  to  be  Intro- 
duced; and  defendant  called  the  attention 
of  the  court,  in  his  motion  for  a  new  trial, 
to  its  failure  to  so  instruct  the  Jury,  and 
asked  for  a  new  trial  because  of  said  failure, 
because  the  law  requires  the  court  to  so  In- 
struct the  Jury  when  such  testimony  is  In- 
troduced in  evidence,  or  the  Jury  are  at  lib- 
erty to  use  same  for  all  purposes,  and  Im- 
pair the  defendant's  rights."  It  will  be  not- 
ed that  by  the  terms  of  this  exception  the 
nature  or  character  of  testimony  is  not  set 
out  What  it  is  we  are  at  a  loss  to  know, 
and  In  order  to  consider  the  bill  at  all,  and 
to  Judge  and  determine  whether  the  impeach- 
ment and  contradictions  are  of  such  charac- 
ter as  could  or  might- have  Injured  appellant, 
or  whether  they  were  such  as  should  bave 
been  limited  by  the  court,  would  require  us 
to  go  through  the  voluminous  statement  of 
facts  and  determine,  what  the  bill  leaves 
open,  the  nature  and  character  of  the  Im- 
peaching testimony,  and  whether  In  fact  it 
should  be  limited.  This,  we  think,  under 
such  a  bill,  we  are  not  required  to  do;  but 
in  any  event,  in  view  of  tbe  explanation  and 
qualifications  of  the  court  It  is  manifest 
there  was  no  error  committed  In  the  respect 
complained  of.  In  approving  this  bill  the 
court  makes  the  following  statement :  "There 
was  no  impeaching  testimony  whatever  in- 
troduced by  the  state,  except  the  testimony 
of  the  witness  Townsend,  admitted  without 
objectloD,  that  the  reputation  of  the  witness 
Carroll  for  truth  and  veracity  was  bad.  All 
of  tbe  testimony  as  to  conflicting  statements 
of  witnesses,  and  all  evidence  of  an  im- 
peaching character,  except  as  above  stated, 
was  introduced  by  the  defendant,  and  th^ 
defendant  made  no  request,  either  verbal  or 
written,  that  such  testimony  be  limited,  un- 
der such  circumstances.  The  court  consid- 
ered that  it  would  be  more  favorable  to  the 
defendant  not  to  limit  said  testimony,  and 
same  was  not  limited  in  the  charge." 

6.  Again,  complaint  is  made  of  the  testi- 
mony of  several  witnesses  in  respect  to 
statements  and  declarations  of  the  deceased 
which  were  offered  as  dying  declarations  and 
as  part  of  the  res  gestae.  These  statements 
were  to  the  effect  that  appellant  bad  shot 
him  because  he  would  not  sell  him  a  15-cent 
drink  of  whisky  on  a  credit,  and  that  he  shot 
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flred,  and  we  think  come  within  the  rule  of 
res  gestae,  and  were  admissible  on  this  ground, 
and  probably  as  well  on  the  ground  of  their 
being  dying  declarations. 

7.  There  are  some  other  matters  complain- 
ed of  in  appellant's  motion  for  new  trial,  as 
well  as  by  bills  of  exceptions;  bat  they  are 
not  matters  of  serious  moment,  nor  do  we  be- 
lieve that  there  was  any  error  committed 
by  the  trial  court  In  respect  to  any  of  them. 
We  have  carefully  examined  the  quite  vo- 
luminous record  in  the  light  of  appellant's 
brief,  as  well  as  aided  by  bis  oral  argument, 
and  we  do  not  believe  that  there  was  any 
error  committed  on  the  trial  of  the  case  for 
which  we  would  be  Justified  in  reversing  it 

It  is,  therefore,  ordered  that  the  Judgment 
of  conviction  be,  and  the  same  is  hereby,  af- 
firmed. 

On  Rehearing. 

The  motion  for  rehearing  filed  herein  vig- 
orously assails  the  correctness  of  the  opinion 
of  the  court  in  a£armlng  the  Judgment  of  the 
court  below.  We  have,  on  the  fullest  re- 
flection, no  doubt  of  the  correctness  of  the 
matters  discussed  in  the  original  oplnloa 
The  motion  for  rehearing,  however,  com- 
plains that  the  charge  of  the  conrt  on  self> 
defense  was  so  interwoven  with  the  charge 
on  provoking  the  difficulty  as  to  constitute  a 
limitation  on  appellant's  right  of  self-defense, 
and  is  error,  if  self-defense  pure  and  simple 
be  in  the  case  supported  by  ever'  so  little 
testimony.  This  matter  received  onr  atten- 
tion on  the  original  submission;  but  it  oc> 
cnrred  to  us  that  the  contention  had  snch  lit- 
tle foundation  in  the  record  as  not  to  re- 
quire discussion.  However,  in  view  of  the 
serious  insistence  of  appellant,  and  to  make 
the  opinion  complete,  we  will  discuss  the 
matter. 

In  paragraph  3  of  the  court's  charge  this 
Instruction  was  given :  "Every  person  is  per- 
mitted by  law  to  defend  himself  against  any 
unlawful  attack,  real  or  apparent,  reasonably 
threatening,  or  reasonably  appearing  to  him 
to  threaten,  injury  to  his  person,  and  Is  Jus- 
tified in  using  all  the  necessary  and  reasona- 
ble force  to  defend  himself,  but  no  more  than 
the  circumstances'  reasonably  indicate  to  be 
necessary.  Homicide  is  Justified  by  law  when 
committed  In  defense  of  one's  person  against 
any  unlawful  and  violent  attack,  real  or  ap- 
parent, made,  or  appearing  to  him  to  be  made, 
in  such  a  manner  as  to  produce  a  reasonable 
expectation  or  fear  of  death  or  some  serious 
bodily  injury."  In  the  sixth  paragraph  of  the 
court's  charge  the  Jury  were  thus  Instructed : 
"A  reasonable  apprehension  of  death  or  of 
great  or  serious  bodily  harm  will  excuse  a 
party  in  using  all  necessary  force  to  protect 
bis  life  or  person,  and  it  is  not  necessary  that 
there  should  be  actual  danger,  provided  he 


no  event  bound  to  retreat  in  order  to  avoid  the 
necessity  of  killing  his  assailant  If  from  the 
evidence  you  telleve  the  defendant  killed 
Minos  Long,  but  further  believe  that  at  the 
time  of  so  doing  the  deceased  had  made  an 
attack  on  him,  or  that  it  at  said  time  appear- 
ed to  defendant  that  deceased  had  made,  or 
was  making,  or  was  about  to  make,  as  at- 
tack on  him,  which  from  the  manner  end 
character  of  it,  or  from  any  or  all  of  the  ex- 
isting circumstances,  caused  him,  when  view- 
ing the  situation  at  the  time  from  his  stand- 
point, to  have  a  reasonable  expectation  or 
fear  of  death  or  serious  bodily  injury,  and 
that,  acting  under  such  reasonable  expecta- 
tion or  fear,  if  any  such  there  were,  the  de- 
fendant killed  the  deceased,  or  if  you  have  a 
reasonable  doubt  as  to  whether  or  not  such 
were  the  facts,  then  you  should  acquit  him  our 
the  ground  of  self-defense." 

It  will  be  noted,  from  the  qaotations  above^ 
that  the  Jury  were  Instructed  that  if  they 
found  the  facts  which  under  the  law  consti- 
tute self-defense  existed,  or  if  they  have  a 
reasonable  doubt  of  their  existence,  they 
should  acquit  appellant  on  the  ground  of  self- 
defense.  Then  follows  a  charge  on  the  doe- 
trine  of  self-defense  as  affected  by  the  issue 
of  provoking  the  difficulty.  This  portion  of 
the  court's  charge  is  as  follows:  "Ton  are 
further  instructed  as  a  part  of  tlie  law  of 
this  case,  and  as  a  part  of  the  law  on  self- 
defense,  that  if  you  find  from  the  evidence- 
and  beyond  a  reasonable  doubt  that  the  de- 
fendant. Will  Puryear,  sought  the  occasion 
on  which  Minos  Long  was  killed  (If  he  was- 
killed)  for  the  purpose  of  slaying  the  said 
Long  (if  he  did  so),  and  that  said  defendant 
having  found  the  said  Long,  then  and  there 
did  some  act  or  used  some  language,  or  did 
both,  as  the  case  may  be,  with  Intent  on  hla 
(defendant's)  part  to  produce  the  occasion  for 
slaying  him  and  bring  on  the  difficulty,  and 
that  said  conduct  on  defendant's  part  (if 
there  were  such)  was  reasonably  calculated 
to  provoke  a  difficulty,  and  that  on  such  ac- 
count Minos  Long  attacked  defendant  or  rea- 
sonably appeared  to  defendant  to  attack  him,, 
or  to  be  about  to  attack  him,  and  that  de- 
fendant then  killed  Minos  Long  in  pursuance 
of  his  original  design  (if  there  was  such), 
such  killing  would  be  murder  of  either  of  the 
first  or  second  degree,  according  as  the  facta 
and  circumstances  in  evidence  may  Justify 
the  Jury  In  finding.  But  if  the  defendant  pro- 
voked the  difficulty  that  resulted  in  the  deatli- 
of  deceased,  and  by  his  own  wrongful  act 
produced  a  necessity  for  taking  the  life  of 
the  deceased,  but  In  doing  so,  if  he  did  so,  he 
had  no  Intent  to  kill  deceased,  or  to  Inflict 
upon  him  serious  bodily  harm,  and  suddenly, 
under  the  immediate  Influence  of  sadden  pas- 
sion arising  from  an  adequate  cause,  as  here- 
inbefore explained  In  this  charge,  he  shot  and- 
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killed  deceased,  then  yon  will  find  the  defend-, 
ant  sallty  of  manslaughter.  But  if  you  do 
not  find  from  the  evidence  and  beyond  a  rea- 
Bona'ble  doubt  the  existence  of  the  facts  which 
would  qualify  the  defendant's  perfect  right  of 
self-defense  under  the  law  as  it  is  given  yon 
In  this  paragraph  Of  the  charge,  you  will  de- 
cide the  Issue  of  self-defense  In  accordance 
with  the  law  on  that  subject  contained  in 
paragraph  6  of  this  charge  and  without  refer- 
ence to  the  law  on  the  subject  of  provoking 
the  difficulty." 

The  eighth  paragraph  is  as  follows :  "The 
full  and  perfect  right  of  self-defense  of  a  per- 
son who  provokes  a  difficulty  revives  as  soon 
as  snch  person  in  good  faith  abandons  such 
difficulty.  Ton  are  therefore  Instructed  that, 
even  if  you  find  from  the  evidence  and  be- 
yond a  reasonable  doubt  that  the  defendant 
eonght  the  occasion  on  which  Minos  Long  was 
killed  (If  he  was  killed)  for  the  purpose  of 
slaying  the  said  Long  (if  he  did  so),  or  for 
the  purpose  of  provoking  a  difficulty  with  no 
Intention  of  slaying  said  Long,  and  that  said 
defendant,  having  found  the  said  Long,  then 
and  there  did  some  act,  or  used  some  lan- 
gnage,  or  did  both,  as  the  case  may  be,  with 
Intent  on  his  (defendant's)  part  to  produce  the 
occasion  and  bring  on  the  difficulty,  and  that 
said  conduct  on  defendant's  part  (If  there 
were  such)  was  reasonably  calculated  to  pro- 
voke and  did  In  fact  provoke  a  difficulty,  such 
facts  would  In  no  wise  limit  or  abridge  any 
right  of  self-defense  that  the  defendant  would 
otherwise  have  had  on  the  occasion  of  the 
shooting,  if  you  further  find  that  defendant 
bad  at  the  actual  time  of  the  shooting  aban- 
doned said  difficulty  (if  any)  in  good  faith,  or 
If  you  have  a  reasonable  doubt  as  to  whether 
or  not  he  had  at  said  time  in  good  faith  aban- 
doned said  difficulty  (if  any)." 

We  think  a  careful  reading  of  the  court's 
charge  must  convince  the  thoughtful  reader 
that  the  issue  of  self-defenSe  was,  in  the  light 
of  the  entire  record,  submitted  to  the  Jury  as 
fairly  and  as  fully  as  it  was  possible  "to  do. 

The  other  questions  of  moment  are  dis- 
cussed in  the  original  opinion  of  the  court, 
and  we  see  no  occasion  to  elaborate  them. 

The  motion  for  rehearing  is  overruled. 
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«3ourt  of  Criminal  Appeals  of  Texas.    April  28, 

1909.) 
1.  Cbikinai.  Law  (|  714*)— Tbiait-Miscoh- 

DUCT  OF  DiSTBIOT  ATTOBKET. 

Under  Code  Cr.  Proc  1885,  art.  823,  pro- 
viding that  on  a  new  trial  the  former  convic- 
tion shall  not  be  alladed  to  in  the  aTgument, 
the  action  of  the  district  attorney,  on  a  second 
trial  for  murder,  in  referring  in  the  cross-exami- 
nation to  accused's  former  conviction,  and  in 
commenting  in  his  argument  on  the  infliction 
of  the  death  penalty  in  the  former  trial,  was 
reversible  error. 

[Ei.    Note.— For   other   cases,    see    Criminal 
Law,  Cent.  Dig.  ^  1664;   Dec  Dig.  I  714.*] 


2.  HomCIDB   (I  800*)— TbIAI/— IWSTBtrOTIONB. 

The  court,  in  charging  on  murder  in  the 
second  degree  and  manslaughter,  should  not 
alone  charge  with  leference  to  an  actual  attack, 
but  should  also  charge  with  reference  to  an  at- 
tack about  to  be  made  by  decedent,  and  thereby 
give  accused  the  benefit  of  the  reasonable  ap- 
prehension of  danger  as  it  appeared  to  him. 

[Ed.  Note.— For  other  cases,  see  Homicider 
Cent.  Dig.  i  829;    Dec.  Dig.  {  80O.»] 

3.  CaiMJNAL    IJAW    (i    763*)- Instbuctionb— 

DlBECTION    OF   VEBDICT. 

An  instruction,  if  "yon  find  the  defendant 
guilty  of  murder  in  the  second  degree,  or  guilty 
of  manslaughter,  you  will  state  of  which  offense 
found  guilty,"  etc.,  and  that  if  defendant  is 
guilty  of  some  grade  of  homicide,  but  there  is 
reasonable  doubt  whether  it  is  murder  in  the 
second  degree,  or  manslaughter,  accused  is  en- 
titled to  the  benefit  of  the  doubt,  and  "if  you 
do  not  find  the  decedent  is  dead,  and  that  de- 
fendant unlawfully  killed  him,  a  verdict  of  not 
guilty  will  be  returned,"  is  not  erroneous  as 
directing  the  Jury  to  find  defendant  guilty  of 
either  murder  in  the  second  degree  or  man- 
slaughter. 

[ESd.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  ||  1781-174S,  1752,  1768,  1770; 
Dec  Dig.  f  763  ;•  Homicide,  Cent.  Dig.  {{  579, 
603,  631,   648.] 

4.  Cbimiwai,  Law  (S  763*)— Tbiai/— Ihbtbuo- 
TioNS— Weight  of  Testimont. 

An  instruction  that  the  object  of  intro- 
ducing impeaching  testimony  was  to  have  the 
jury  disbelieve  the  testimony  of  the  witnesses, 
that  impeaching  evidence  was  used  to  affect  the 
credibility  of  the  witnesses  and  to  enable  the 
jury  to  attach  such  weight  to  their  testimony 
as  they  might  think  proper,  and  that  they  might 
or  might  not  helieve  the  testimony  so  attacked, 
and  might  take  all  the  evidence,  and  give  such 
wei|:ht  to  it  as  might  seem  proper,  etc.,  was  ob- 
jectionable as  being  on  the  weight  to  be  given 
to  testimony. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  }|  1731-1748,  1752,  1768,  1770; 
Dec  Dig.  §  763;*  Homicide,  Cent  Dig.  {{  579, 
603,  631,  64a] 

Appeal  from  District  Court,  Bexar  Coun- 
ty;  Edward  Dwyer,  Judge. 

Willie  Benson  was  convicted  of  murder  In 
the  second  degree,  and  be  appeals.  Revers- 
ed and  remanded. 

Chester  H.  Terrell,  for  appellant  F.  J. 
McCord,  Asst  Atty.  Gen.,  for  the  State. 

RAMSEY,  J.  This  Is  the  third  appeal  of 
this  case.  On  the  first  trial  appellant  was 
convicted  of  murder  In  the  first  degree,  and 
his  punishment  assessed  at  death.  61  Tex. 
Cr.  R.  367,  103  S.  W.  911.  In  thU  opinion 
there  is  a  general,  but  fairly  correct,  state- 
ment of  the  facts  in  the  case,  which  was  to 
some  extent,  however,  qualified  on  the  trial 
of  this  case.  On  the  second  trial  appellant 
was  convicted  of  murder  in  the  second  de- 
gree, and  his  punishment  assessed  at  25  years' 
confinement  in  the  penitentiary.  The  opin- 
ion on  appeal  on  this  conviction  is  reported 
In  111  S.  W.  403.  The  conviction  on  this 
trial  was  reversed  for  the  error  of  the  court 
in  charging  on  the  matter  of  Impeaching  tes- 
timony. Appellant  was  tried  the  third  time 
in  the  district  court  of  Bexar  -county,  and 
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and  there  are  perhaps  more  numerous  objec- 
tions made  to  the  proceedings  of  the  court 
belotr  on  this  appeal  than  on  either  of  the 
former  appeals. 

1.  We  think  the  case  must  be  reversed  on 
account  of  the  action  of  the  court  in  permit- 
ting the  district  attorney  to  refer  to  and  dis- 
cuss the  former  conviction  of  appellant.  This 
action  of  the  district  attorney  was  duly  ex- 
cepted to  at  the  time,  and  the  point  saved  by 
proper  bills.  Among  other  things,  on  cross- 
examination,  the  district  attorney  asked  the 
witness  Isaac  Walker,  "Didn't  ^ou  know  it, 
and  don't  you  know  the  papers  were  full  of 
the  Benson  trial,  and  didn't  yon  know  the 
jury  assessed  the  death  penalty  one  month 
after  the  killing?"  This  question  and  the 
answer  sought  to  be  elicited  thereby  was  ob- 
jected to  by  counsel  for  appellant,  for  the 
reason  that  the  district  attorney  had  no 
right  to  refer  to  the  death  penalty  having 
been  given,  and  because  he  stated  the  fact  in 
the  presence  of  the  Jury  that  the  death  pen- 
alty had  once  been  assessed  against  appel- 
lant. The  court  explains.  In  approving  this 
bill,  that  the  question  objected  to  'was  per- 
mitted on  cross-examination  of  the  witnesses, 
who  testified  that  they  had  not  testlfled  at 
the  first  trial,  but  had  kept  quiet;  that  the 
district  attorney  then  pressed  the  witnesses, 
asking  how  they  could  remain  silent  and  not 
tell  what  they  knew,  when  the  death  penalty 
had  been  found  by  the  Jury,  and  the  case 
had  been  afiBrmed  by  the  higher  court.  This, 
the  court  states,  was  allowed,  as  going  to 
the  credibility  of  the  witnesses  and  the 
weight  to  be  given  to  their  testimony  by  the 
Jury.  The  court  also  states,  in  his  explana- 
tion, that  the  death  penalty  was  not  in  this 
case,  and  the  court  so  informed  the  Jury  at 
the  time,  and  it  was  not  referred  to,  except 
to  affect  the  witnesses  as  stated,  and  to  show 
the  Jury  the  improbability  of  their  testi- 
mony; they  remaining  silent  under  such 
circumstances.  The  former  conviction,  the 
court  says,  was  a  part  of  the  history  of  the 
case,  and,  he  adds,  the  attorney  for  the  de- 
fendant and  the  witness  Neunhoffer  had 
mentioned  the  fact  to  the  Jury  that  the  knife 
was  found  while  the  case  was  on  appeal. 

By  another  bill  it  is  shown  that  In  his 
argument  to  the  Jury  the  district  attorney 
frequently  commented  on  the  death  penalty 
having  been  given,  in  connection  with  the 
testimony  of  Isaac  Walker  and  Ora  Lee  Mose- 
ley,  and  stated  they  should  not  be  believed, 
because  they  remained  silent,  knowing  that 
the  death  penalty  had  been  given.  These 
statements  of  the  district  attorney  were  ob- 
jected to  by  counsel  for  appellant,  and  excep- 
tion reserved,  for  the  reason  that  comment- 
ing on  the  fact  that  a  death  penalty  Iiad  been 


mony  was  admitted  solely  for  the  purpose  of 
going  to  the  credibility  and  weight  of  the 
testimony  under  the  circumstances,  and  the 
further  statement  is  made  that  on  the  second 
trial  defendant  was  found  gollty  of  mnrder 
in  the  second  degree,  and  the  death  penalty 
could  not  be  considered  by  the  Jury  in  this 
case,  and  they  were  so  Informed  by  the 
court,  and  no  written  Instructions  were  ask- 
ed by  defendant's  counsel  on  this  subject 
It  will  be  noted  that,  according  to  the  ex- 
planation of  the  court,  the  only  r^erence 
made  by  defendant's  counsel  to  the  witness 
named  was  an  incidental  reference  to  the  ef- 
fect that  the  knife  had  been  found  while  the 
case  was  on  appeal.  Whether  this  appeal 
would  be  considered  by  the  Jury  as  referring 
to  his  former  conviction,  or  an  appeal  in  an 
effort  to  obtain  ball,  does  not  appear,  and  is 
so  casual  and  incidental  as  not  probably  to 
Iiaye  been  such  as  would  have  injured  appel- 
lant, and  was  not  such  a  statement  as  would 
warrant,  as  we  believe,  the  district  attorney 
to  In  terms  refer  to  the  fact  of  a  former  con- 
viction of  appellant,  and  that  that  convic- 
tion had  resulted  in  the  assessment  of  the 
penalty  of  death.  Article  S23  of  the  Code 
of  Criminal  Procedure  of  1895  Is  as  follows : 
'•The  effect  of  a  new  trial  Is  to  place  the 
cause  in  the  same  position  in  which  it  was 
before  any  trial  had  taken  place.  The  for- 
mer conviction  shall  be  regarded  as  no  pre- 
sumption of  guilt,  nor  shall  it.be  alluded  to 
in  the  argument."  It  has  been  uniformly 
held  in  this  state  that  It  is  reversible  error 
for  counsel,  in  argument  on  a  second  trial, 
to  allude  to  a  defendant's  conviction  on  a 
former  trial.  Hatch  v.  State,  8  Tex.  App. 
416,  34  Am.  Rep.  751 ;  House  v.  State,  9  Tex. 
App.  567;  Moore  v.  State,  21  Tex.  App.  606. 
2  S.  'W.  887 ;  Fuller  v.  State,  30  Tex.  App. 
560,  17  S.  W.  1108;  Richardson  v.  State,  33 
Tex.  Cr.  R.  618,  27  S.  W.  139.  It  has  also 
been  held  that  evidence  with  regard  to  the 
fact  of  defendant's  previous  conviction  is  in- 
admissible testimony.  Richardson  v.  State. 
33  Tex.  Cr.  R.  518,  27  S.  W.  139,  518 ;  Har- 
grove v.  State,  33  Tex.  Cr.  R.  431,  26  S.  W. 


In  the  case  of  Hamilton  v.  State,  40  Tex. 
Cr.  R.  464,  61  S.  W.  217,  it  is  said :  "If  the 
private  prosecutor  cannot  allude  to  the  for- 
mer conviction  in  his  argument,  by  the  same 
reasoning  he  should  not  be  permitted  to  al- 
lude to  it  during  the  progress  of  the  trial. 
Here  he  not  only  alluded  to  It,  but  alluded 
to  it  in  the  adducing  of  testimony  in  a  man- 
ner calculated  to  give  weight  to  that  testi- 
mony— that  is,  he  was  permitted  to  prove 
by  a  Juror  who  tried  appellant  at  a  former 
trial  that  not  only  he,  but  the  entire  Jury, 
believed  the  prosecutrix's  testimony  on  that 


not  have  convicted  him  without  this  Illegal 
testimony,  or  they  may,  -without  this  testi- 
mony, have  given  him  a  less  term  of  years  In 
the  penitentiary.  We  cannot  tell.  We  only 
know-  that  the  evidence  and  the  remark  of 
the  private  prosecutor  -were  Improper  and 
illegal,  and  were  of  a  character  calculated  to 
prejudice  appellant.  Washington  v.  State, 
23  Tex.  App.  336,  5  S.  W.  119." 

In  the  later  case  of  Coleman  ▼.  State,  49 
Tex.  Cr.  R.  82,  90  S.  W.  499,  in  respect  to  a 
matter  not  so  serious  as  this,  the  court  re- 
versed the  Judgment  of  conviction.  In  that 
case  it  seems  that  the  district  attorney  al- 
luded to  and  discussed  the  facts  of  another 
case,  and  it  seems,  according  to  the  state- 
ment of  the  court,  the  argument  was  drawn 
out  by  some  remarks  of  appellant's  counsel. 
According  to  the  report  the  matter  arose  In 
this  way:  "That  the  case  referred  to  was 
a  murder  case,  somewhat  similar  to  this 
case,  and  that  case  showed  the  death  penal- 
ty bad  been  inflicted,  and  such  allusion  was 
calculated  to  influence  the  Jury  and  prejudice 
their  minds  against  defendant.  The  court 
signed  the  bill  by  stating  'that  the  district 
attorney  in  his  closing  argument,  in  answer 
to  some  authorities  read  by  counsel  for  de- 
fendant, showed  what  It  took  to  make  mur- 
der In  the  first  degree.  As  soon  as  objec- 
tions were  made,  I  told  the  district  attorney 
It  was  not  proper  or  right  to  discuss  the  fact 
before  the  Jury  in  a  case  not  on  trial.'  In 
the  following  bill  it  is  shown :  'Defendant's 
counsel  claimed  the  fact  that  the  defendant 
told  the  oflBcers  about  the  occurrence  and 
surrendered  was  proof  of  his  Innocence.  The 
district  attorney  then  in  reply  said  that  he 
knew  of  a  case  of  a  negro  named  Spencer, 
and  that  counsel  for  defendant  and  some  of 
the  Jury  knew  of  said  case,  where  defendant 
came  across  the  river  to  Red  River  county, 
surrendered  to  the  officers,  and  was  subse- 
quently convicted  and  sent  to  the  peniten- 
tiary for  a  term  of  99  years.'  Appellant  ob- 
jected to  this  for  various  reasons,  and  the 
court  signs  the  bill  with  the  explanation  that 
the  court  Instructed  the  Jury  not  to  consider 
the  remarks  of  the  district  attorney.  These 
remarks  were  highly  improper,  and  the  objec- 
tion to  them  should  have  been  sustained  at 
once.  It  is  true  that  the  court  withdrew 
the  remarks,  or  rather  Instructed  the  jury  to 
disregard  them.  Still  the  remarks  were 
made,  and  evidently  found  lodgment  in  the 
minds  of  the  Jury.  If  the  facts  stated  by  the 
district  attorney  In  his  argument  had  been 
introduced  and  offered  before  the  jury,  they 
would  have  been  clearly  inadmissible,  and 
the  admission  of  them  before  the  Jury  would 
have  required  a  reversal  of  the  judgment. 
Why  matters  of  this  sort  should  continually 
occur  in  the  trial  of  cases  we  do  not  under- 


rules  should  be  carefully  excluded  from  the 
Jury,  whether  in  evidence  or  argument  It 
hardly  answers  this  sort  of  erroneous  pro- 
ceedings that  subsequently  the  court  with- 
draws the  matter  from  the  consideration  of 
the  jury.  It  may  or  may  not.  It  is  owing  to 
the  seriousness  of  the  statements.  But  these 
matters  have  become  so  frequent,  and  we 
find  them  in  so  many  records,  that  we  feel 
called  upon  to  discountenance  them.  Trial 
courts  should  promptly  suppress  such  re- 
marks and  argument,  and  attorneys  refrain 
from  using  them,  to  the  end  that  only  fair 
and  legitimate  testimony  and  argument  may 
be  considered  by  the  Jury  in  the  disposition 
of  cases  involving  life  and  liberty." 

The  Importance  of  this  statute  and  the 
intent  and  meaning  of  it  are  thus  expressed 
by  this  court  in  the  case  of  Hatch  v.  State, 
8  Tex.  App.  423,  34  Am.  Rep.  751:  "This 
statute  either  means  something  or  it  means 
nothing.  If  it  means  anything,  then  its  vio- 
lation is  an  injury  done  to  the  rights  of  the 
defendant,  for  which  the  judgment  In  this 
case  should  and  must  be  reversed.  It  was 
said  by  the  court  in  Tucker  v.  Henniker,  41 
N.  H.  317:  'It  is  irregular  and  illegal  for 
counsel  to  comment  upon  facts  not  proven 
before  the  Jury  as  true,  and  not  legally  com- 
petent and  admissible  as  evidence.  The  coun- 
sel represents  and  is  a  substitute  for  his 
client  Whatever,  therefore,  the  client  may 
do  In  the  management  of  his  case  may  be 
done  by  his  counsel.  The  largest  and  most 
liberal  freedom  of  speech  is  allowed,  and 
the  law  protects  bim  in  it  The  right  of  dis- 
cussing the  merits  of  the  cause,  both  as  to 
the  law  and  the  facts,  is  unabridged.  The 
range  of  discussion  is  wide.  He  may  be 
beard  in  argument  upon  every  question  of 
law.  In  his  addresses  to  the  Jury  it  is  bis 
privilege  to  descant  upon  the  facts  proved 
or  admitted  in  the  pleadings,  to  arraign 
the  conduct  of  parties,  impugn,  excuse,  justi- 
fy, or  condemn  motives,  so  far  as  they  are 
developed  in  evidence,  assaU  the  credibility  of 
witnesses  when  it  is  impeached  by  direct  evi- 
dence, or  by  the  inconsistency  or  incoherence 
of  their  testimony,  their  manner  of  testify- 
ing, their  appearance  on  the  stand,  or  by 
circumstances.  His  illustrations  may  be  as 
various  as  the  resources  of  his  genius;  his 
argumentation  as  full  and  profound  as  his 
learning  can  make  it;  and  be  may,  if  he 
will,  give  play  to  his  wit  or  wings  to  bis  Im- 
agination. To  bis  freedom  of  speech,  how- 
ever, there  are  some  limitations.  His  man- 
ner must  be  decorous.  All  courts  have  pow- 
er to  protect  themselves  from  contempt  and 
indecency  in  words  or  sentiments  is  ton- 
tempt.  •  •  »  When  counsel  are  permit- 
ted to  state  facts  in  argument  and  to  com- 
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T.  Swineford,  44  Wis.  282,  28  Am.  Rep.  S82, 
the  following  appropriate  language  npon  this 
subject  Is  used  by  the  court:  The  profession 
of  the  law  la  Instituted  for  the  administra- 
tion of  justice.  The  duties  of  the  bench  and 
bar  differ  In  kind,  not  in  purpose.  The  duty 
of  both  alike  Is  to  establish  the  truth  and 
to  apply  the  law  to  It  It  Is  essential  to 
the  proper  administration  of  Justice,  frail 
and  uncertain  at  the  best,  that  all  that 
can  be  said  for  each  party,  In  the  deter- 
mlnatldn  of  fact  and  law,  should  be  heard. 
Forensic  strife  Is  but  a  method,  and  a 
mighty  one,  to  ascertain  the  truth,  and 
the  law  goTemlng  the  truth.  It  is  the  du- 
ty of  the  counsel  to  make  the  most  of  the 
case  which  his  client  is  able  to  glre  him; 
but  counsel  is  out  of  his  duty  and  his 
right,  and  outside  of  the  principle  and  ob- 
ject of  his  profession,  when  he  travels  out  of 
his  client's  case  and  assumes  to  supply  Its 
deficiencies.  Therefore  Is  It  that  the  nice 
sense  of  the  profession  regards  with  such 
distrust  and  aversion  the  testimony  of  a 
lawyer  in  favor  of  his  client.  It  Is  the  duty 
and  right  of  counsel  to  indulge  in  all  fair 
argument  in  favor  of  the  right  of  his  client ; 
but  he  is  outside  of  his  duty  and  his  right 
when  he  appeals  to  prejudice  irrelevant  to 
the  case.  Properly,  prejudice  has  no  more 
sanction  at  the  bar  than  on  the  bench.  But 
an  advocate  may  make  himself  the  alter  ego 
of  his  client,  and  indulge  in  prejudice  against 
his  adversary,  as  far  as  they  rest  on  the 
facts  in  the  case.  But  he  has  neither  the 
duty  nor  right  to  appeal  to  prejudices,  just 
or  unjust,  against  the  adversary,  dehors  the 
very  case  he  has  to  try.  The  very  fullest 
freedom  of  speech,  within  the  duty  of  his 
profession,  should  be  accorded  to  counsel; 
but  it  is  license,  not  freedom  of  speech,  to 
travel  out  of  the  record,  basing  his  argument 
on  facts  not  appearing,  and  appealing  to  prej- 
udices Irrelevant  to  the  case  and  outside  of 
the  proof.'  We  might  cite  many  other  au- 
thorities to  the  same  efTect,  but  will  content 
ourselves  with  making  the  following  extract 
from  the  opinion  of  our  Supreme  CX>urt  in 
Thompson  v.  State.  Moore,  J.,  commenting 
upon  the  character  of  discussion  indulged 
in  by  the  district  attorn^  in  his  concluding 
address  to  the  jury,  says :  'We  deem  it,  how- 
ever, of  sufficiently  grave  importance,  and  so 
highly  objectionable,  as  to  require  the  de- 
cided condemnation  of  the  court  Zeal  in 
behalf  of  their  clients,  or  desire  for  success, 
should  never  induce  counsel  in  civil  causes, 
much  less  those  representing  the  state  In 
criminal  cases,  to  permit  themselves  to  en- 
deavor to  obtain  a  verdict  by  arguments 
based  upon  any  other  than  the  facts  in  the 
case,  and  the  conclusions  legitimately  dedu- 
cible  from  the  law  applicable  to  them.'  43 
Tex.  268." 


It  not  only  conveyed  the  information  to  trie 
jury  that  in  a  trial  had  in  the  same  court, 
only  a  month  after  the  homicide,  anotber 
jury,  with  the  facts  fresh  on  the  minds  of 
the  witnesses,  had  found  appellant  guilty,  bnt 
the  further  Information  that  In  their  Judg- 
ment the  oCTense  was  so  flagrant  as  to  entitle 
the  state  to  the  assessment  of  the  death  pen- 
alty. We  can  well  understand  how  any  Jury, 
With  this  Information  thus  conveyed,  would 
have  been  reluctant  to  have  acquitted  appel> 
lant  and  how  natural  It  would  have  been 
for  them,  if 'they  should  convict  him  at  all, 
to  assess  a  penalty  having  some  relation,  at 
least,  to  the  severity  of  the  penalty  assessed 
on  the  first  conviction.  We  cannot  sanction 
a  conviction  thus  obtained,  and  feel  that  'we 
have  no  recourse  but  to  reverse  the  case,  if 
we  are  to  follow  the  law  and  give  effect  to 
the  statutes  in  force  in  this  state. 

2.  There  are  a  number  of  otber  questions 
raised  on  the  ai^eal,  whldi,  perhaps,  in  view^ 
of  another  trial,  it  is  proper  we  abould  dis- 
cuss. Complaint  is  made  of  the  diarge  of 
the  court  in  many  particulars,  and  exception 
Is  urged  that  in  charging,  both  on  murder  in 
the  second  degree  and  on  manslaughter,  tbe 
court  charged  alone  with  reference  to  an 
actual  attack,  and  does  not  charge  the  Jury 
with  reference  to  an  attack  about  to  be  made 
by  the  deceased,  or  give  appellant  the  bene- 
fit of  the  reasonable  apprehension  of  danger 
as  it  appeared  to  him.  The  charge  of  the 
court  is,  indeed,  subject  to  this  criticism, 
though,  when  the  court  comes  to  charge  on 
self-defense,  the  instruction  is  not  subject  to 
serious  criticism.  We  suggest  that.  In  Crank- 
ing the  charge  on  another  trial,  the  court 
should  conform  to  the  suggestions  pointed 
out  in  appellant's  motion  for  a  new  triaL 

8.  Complaint  is  also  made  of  tbe  charge  of 
the  court  in  respect  to  the  issue  of  man- 
slaughter, and  the  definition  given  by  tbe 
court  is  seriously  complained  of.  The  case 
was  tried,  and  brief  for  appellant  was  filed, 
before  the  handing  down  of  the  opinion  of 
this  court  in  the  Waters  Case,  114  8.  W.  628; 
and  in  tlie  light  of  that  decision,  and  under 
the  rule  now  eBtablished,  we  do  not  tlilnk 
the  charge  subject  to  the  criticisms  leveled 
against  it 

4.  A  reversal  is  also  sought  for  the  reason, 
as  claimed,  that  under  the  charge  of  tlie 
court  the  Jury  were  in  effect  directed  to  find 
appellant  guilty  of  either  murder  in  the 
second  degree  or  manslaughter,  and  we  are 
cited  on  this  subject  to  the  case  of  Haynea 
V.  State,  2  Tex.  App.  84.  We  think  the  case 
at  bar  easily  distinguishable  from  the  charge 
contained  in  that  case.  Here  the  court  in- 
structed the  jury  as  follows:  "Should  yon 
find  the  defendant  guilty  of  murder  in  tiM 
second  degree,  or  guilty  of  manslaughter, 
you  will  state  of  which  offense  found  guilty; 


culpable  homicide,  but  you  have  a  reasonable 
doubt  whether  the  offense  (If  any)  is  murder 
of  the  second  degree  or  manslaughter,  then 
you  must  give  the  defendant  the  benefit  of 
the  doubt,  and  In  such  case,  If  you  find  him 
guilty.  It  could  not  be  of  a  higher  grade  of 
offense  than  manslaughter.  If  you  do  not 
find  that  the  said  Albert  Miller  is  dead,  and 
that  the  defendant  unlawfully  killed  him, 
then  you  will  return  a  verdict  of  'not 
guilty.'"  It  will  thus  be  seen,  reading  the 
charge  aa  a  whole,  that  this  Instruction  went 
no  further  than  to  advise  the  Jury  that  if 
they  found  appellant  guilty  they  were  requir- 
ed to  state  the  grade  of  the  offense  and  name 
the  punishment  assessed  therefor,  but  that 
If  they  did  not  find  that  the  liilllng  was  un- 
lawful they  would  acquit  him. 

5.  The  charge  of  the  court  on  impeaching 
testimony  is  not  correct,  and  we  are  not  sure 
but  that  the  case  should  be  reversed  for  that 
alone.  This  charge  is  as  follows:  "A  wit- 
ness may  be  impeached  by  proving  that  be  or 
she  has  sworn  differently  from  what  he  or 
she  does  before  you  concerning  matters  ma- 
terial and  relevant  to  the  issue.  The  defense 
has  introduced  certain  portions  of  the  evi- 
dence of  the  state's  witnesses  Beulah  Miller, 
Jesse  Balrd,  Arthur  Miller,  Willie  Taylor,  Dr. 
Balderserelli,  and  Robert  Jefferson,  taken  at 
former  hearings  herein,  to  impeach  them,  by 
showing  that  they  had  given  contradictory 
testimony  to  that  given  by  them  now  before 
you.  The  state  has  also  introduced  portions 
of  the  evidence  of  witnesses  Emmet  Polk  and 
Sarah  Jones,  taken  at  the  inquest  trial,  and  a 
portion  of  the  testimony  of  Will  Benson,  tak- 
en at  a  former  hearing,  to  impeach  them,  by 
showing  that  they  had  given  contradictory 
testimony  on  said  occasions  to  that  given 
now.  The  object  of  both  state  and  defendant 
in  introducing  the  Impeaching  testimony  is  to 
have  you  disbelieve,  and  not  accept  as  true, 
and  to  refuse  to  give  credence  to,  the  testi- 
mony of  said  witnesses,  as  given  before  you. 
Impeaching  evidence  Is  used  for  the  purpose 
of  affecting  the  weight  of  the  evidence  and 
the  credibility  of  the  witnesses  giving  the 
testimony,  and  to  enable  you  to  attach  such 
weight  to  It,  if  any,  as  you  may  tliink  proper. 
You  may  or  may  not  believe-  the  testimony  so 
-attacked,  or  you  may  or  may  not  believe  the 
attacking  testimony ;  and  you  may  take  all 
the  evidence  before  you  altogether,  and  give 
such  weight  to  either  or  both  as  you  may 
see  proper,  should  you  so  see  fit,  in  arriving 
at  a  verdict  herein." 

This  language  follows  pretty  closely  the 
oiiioion  of  this  court  on  the  former  appeal, 
where  the  effect  of  the  impeaching  testimony 
was  discussed;  but  It  is  not  always  permls- 


court  instructed  the  Jury,  in  substance,  tl 
where  the  evidence  was  conflicting  it  was  i 
duty  of  the  Jury  to  reconcile  the  conflicti 
testimony,  if  in  their  power  to  do  so,  or, 
they  could  not  do  so,  it  was  their  province 
"give  faith  and  credit  to  such  as  you  thl 
entitled  to  belief,  and  to  disbelieve  such 
you  see  proper  to  disbelieve."    In  passing 
this  charge  the  court  said:    "Under  repeat 
decisions  of  this  court  the  objections  sec 
to  have  been  well  taken,  and  the  charge  giv 
the  Jury  the  right  arbitrarily  to  disbelieve 
discredit  the  testimony,  and  is  an  invasion 
the  province  of  the  Jury."    A  similar  ruUi 
has  been  made  in  many  cases.    See  Pharr 
State,  9  Tex.  App.  129;  Butler  v.  State, 
Tex.  App.  48;  Wllbanks  v.  State,  10  Te 
App.  642 ;  Knight  v.  State,  7  Tex.  App.  206. 

%  There  are  a  number  of  other  questlot 
raised  by  the  assignments  and  noted  in  aj 
pellant's  brief.  Some  of  these  are  not  of 
character  likely  to  arise  on  another  trial,  no 
do  we  believe  that  in  respect  to  any  of  thei 
there  is  such  error  as  would  Justify  a  revei 
sal. 

For  the  grounds  stated  above,  the  Jndg 
ment  is  reversed,  and  the  cause  remanded. 


Ex  parte  THOMAS. 

(Court  of  Criminal  Appeals  of  Texas.    April  28, 
1909.) 

1.  Infants  (|  68*)— Crimes  —  Jubibdiotion  — 

St  ATI  TTK  R 

Acts  SOth  Leg.  1907.  p.  137,  c.  65,  defining 
a  delinquent  child,  providing  for  the  disiMsition 
and  care  of  such  child  through  juvenile  courts, 
and  declaring  in  section  4  that  no  such  child 
shall  be  incarcerated  in  any  jail  in  which  per- 
sons over  16  years  of  age  are  being  detained 
refers  only  to  confinement  during  proceedings 
brought  under  the  act  for  the  disposition  of  such 
child,  and  does  not  oust  the  courts  or  the  ex- 
ecutive ofiScers  of  their  power  to  confine  pris- 
oners under  16  years  of  a^e  in  a  jail  to  await 
trial,  where  such  detention  is  necessary  to  secure 
their  safety  until  trial. 

[Ed.  Note. — For  other  cases,  see  Infants,  Dec. 
Dig.  8  68.*] 

2.  Infants  (|  68*)— Cbimes— Jubisdiction  — 

Rtattttb!h 

Acts  acith  I/eg.  1907,  p.  137,  c.  65,  regulat- 
ing the  treatment  of  delinquent  children,  and 
declaring  in  section  9  that  when  any  person 
prosecuted  for  a  felony  is  under  16  the  district 
court  "shall  have  authority  to  order  such  pros- 
ecution dismissed  and  to  order  such  child  to  be 
committed  to  the  juvenile  court,"  confers  discre- 
tion on  the  district  court  to  dismiss  such  a  pros- 
ecution and  to  order  commitment  to  the  juvenile 
court. 

[Ei.  Note.— For  other  cases,  see  Infants,  Dec. 
Dig.  §  68.*] 

3.  Infants  (f  68*)— Criites  —  Jubisdiction — 
Statutes. 

The  refusal  of  the  district  court  to  enter- 
tain a  writ  of  habeas  corpus  for  the  release  of 
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child. 
[Ed.  Note.— For  other  cases,  see  Infants,  Dec. 

Dig.  I  ea*] 

Appeal  from  District  Court,  Brazos  Coun- 
ty;  J.  C.  Scott,  Judge. 

Application  of  Will  Thomas  for  a  writ  of 
habeas  corpus  for  his  release  from  confine- 
ment pending  his  trial  on  a  felony  charge. 
Prom  a  judgment  denying  the  writ,  he  ap- 
peals.   Affirmed. 

A.  G.  Board,  for  appellant  r.  J.  McOord, 
Asst  Atty.  Gen.,  for  the  State. 

RAMSEY,  J.  The  relator  was  indicted  in 
the  district  court  of  Brazos  county  on  a  charge 
of  rape,  and  also  on  a  charge  of  assault  with 
intent  to  commit  rape,  upon  one  Mary  Jackson. 
He  was  allowed  ball  hy  the  court  below  in  the 
sum  of  $750.  On  April  5tb  of  this  year  he 
made  application  to  the  district  court  of 
Brazos  county  for  a  writ  of  habeas  corpus, 
seelclng  his  release  on  the  ground  that  he 
was  not  subject  to  prosecution  in  the  ordi- 
nary manner  for  this  crime,  but  was  entitled 
to  be  tried  and  punished.  If  at  all,  under  the 
laws  of  this  state  in  respect  to  juveniles.  He 
further  alleged  that  at  the  time  of  his  ap- 
plication he  was  confined  in  the  jail  of  Bra< 
zos  county  with  all  manner  of  criminals  char- 
ged with  murder  and  other  felonies. 

1.  The  law  by  virtue  of  which  relator 
seeks  release  is,  as  we  understand  it,  the  act 
entitled  "Delinquent  Child."  Chapter  65, 
p.  137,  Acts  30th  Leg.  1007.  This  act  under- 
takes to  define  what  Is  a  delinquent  child, 
and  makes  provision  for  the  disposition,  care, 
and  nurture  of  such  child  through  juvenile 
courts,  and  contains,  among  other  things,  in 
section  4  of  said  act,  the  provision  that  no 
child  within  the  provisions  of  this  act  shall 
be  Incarcerated  in  any  compartment  of  a  jail 
or  lock-up  in  which  persons  over  16  years 
of  age  are  being  kept  or  detained.  This  sec- 
tion of  the  statute,  and  the  provision  above 
quoted,  have  reference,  as  we  believe,  only 
to  the  confinement  of  such  child  during  pro- 
ceedings brought  under  the  terms  thereof  for 
the  disposition  and  rearing  of  such  child,  and 
was  not  Intended  to  oust  the  courts  or  the 
executive  officers  of  the  state  of  their  power 
and  authority  to  confine  prisoners  under  16 
years  of  age  in  a  jail  or  other  secure  places 
to  await  trial  In  due  season,  when  such  de- 
tention was  necessary  to  secure  their  safety 
until  trial. 

2.  Release  is  also  sought  under  the  provi- 
sions of  section  9  of  said  act  This  section  Is 
as  follows:  "The  county  or  district  court 
when  it  deems  It  proper  and  necessary  may 
order  a  child  coming  under  the  definition  of 
this  act,  and  which  Is  charged  with  the  com- 


order  being  first  so  entered.  And  after  con- 
viction of  such  child  eo  prosecuted  for  a  mis- 
demeanor the  court  shall  have  full  power 
to  stay  the  execution  of  such  judgment  and 
to  release  such  child  on  good  behavior  or 
other  such  orders  as  the  court  may  see  fit 
to  make.  Whenever  it  shall  appear  to  the 
district  court  of  this  state  that  any  person 
being  prosecuted  in  such  court  for  a  felony- 
is  a  child  under  sixteen  years  of  age,  sucb 
court  shall  have  authority  to  order  such  pros- 
ecution dismissed  and  to  order  such  child 
to  be  committed  to  the  Juvenile  court  of  the 
county  in  which  such  district  court  is  being- 
held,  for  such  action  and  disposition  as  said 
juvenile  court  may  think  proper  in  the  prem- 
ises. Or  the  said  district  court  may  after 
conviction  on  trial  of  such  child,  suspend 
judgment  and  order  the  defendant  released 
on  good  behavior  or  such  other  orders  as  in 
the  judgment  Of  such  district  court  would  be- 
for  the  best  interest  of  said  child." 

It  is  doubtless  true,  under  this  act  that 
it  lies  within'  the  discretion  of  the  district 
judge  to  require  the  dismissal  of  a  prosecu- 
tion of  such  child  and  to  order  his  commit- 
ment to  the  juvenile  court  of  the  county  in 
which  such  district  court  is  t>elng  held  for 
such  action  as  said  juvenile  court  may  think 
proper  in  the  premises.  But  If  this  be  a 
proper  construction,  It  is  undoubtedly  true 
that  where,  as  In  this  case,  the  court  enter- 
tains a  writ  of  habeas  corpus  and  declines  to 
release  the  relator,  who  brings  himself  un- 
der the  provisions  of  this  act  it  is  to  be 
conclusively  assumed  that  the  court  so  trying 
the  case  had  exercised  his  discretion  not  to 
order  a  dismissal  of  such  cause.  The  crime 
charged  against  relator  is  a  felony,  and,  ex- 
cept for  his  age,  a  capital  felony.  We  do  not 
believe,  as  presented,  he  is  entitled  to  a  dis- 
charge. 

The  judgment  of  the  court  below  is  there- 
fore affirmed. 


CABRERA  v.  STATE. 

(Court  of  Criminal  Appeals  of  Texas.     Feb.  S, 
1900.     On  Rehearing,   May   12,   1909.) 

1.  Cbiuirai,   Law   (S   762*)— Ikstbdctioss— 
Misu:adiko  Instbuctiors. 

An  instruction:  "Do  the  facts  •  •  • 
show  such  a  general  disrecaid  of  human  life  as 
necessarily  includes  the  formed  design  against 
the  life  of  the  person  slain?  If  so,  tne  killing, 
If  it  amounted  to  murder,  will  be  upon  express 
malice"— is  not  misleading;,  as  leading  the  juiy 
to  believe  that  in  the  opmion  of  the  court  ac- 
cused was  a  dangerous  and  reckless  person. 

[Ed.    Note.— For    other    cases,    see   Criminal 
Law,  Dec.  Dig.  f  762.»] 
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2.  HOMICOtDK  (I  286*)  — EnOBROE  — IHSTBUO- 

Where  the  evidence  ahowed  that  accused 
and  a  codefendant  approached  at  night  de- 
cedent's room,  and  fired  a  diot  into  the  room, 
killing  him,  an  instruction  that,  if  the  acts 
showed  such  a  general  disregard  of  human  life 
as  necessarily  included  the  formed  design 
against  the  life  of  decedent,  the  killing,  if 
amounting  to  murder,  would  be  on  express 
malice,  waa  not  open  to  the  objection  that  it 
instructed  on  a  phase  of  the  law  not  raised  by 
the  evidence. 

[Ed.   Note.— For  other  cases,   see  Homicide, 
Dec.  Dig.  I  286.*] 

3.  Cbiminai,  Law   (§   423*)— Conspibatobs— 

DKCX.A11ATI0NS— ADMISSIBIUTT. 

Where  two  or  more  persons  act  together, 
any  acts  or  declarations,  prior  to  the  commis- 
sion of  the  crime,  illustrating  the  purpose  and 
animoB  or  probable  co-operation  of  the  parties 
in  the  commission  of  the  crime,  are  admissible. 
[Bd.  Note.— For  other  cases,  see  Criminal 
Law,   Cent   Dig.   tl   989-1001;    Dec.   Dig.   | 

4.  Cbiiukal  Law  (f  423*)— Aors  or  Conbfib* 
ATOB»— Admisbibiuty  of  Evidence. 

Where  the  evidence  showed  that  accused 
and  bis  codefendant  acted  together  in  murdering 
decedent,  and  that  they  went  together  at  night 
to  decedent's  room,  and  fired  a  shot  into  the 
room,  killing  decedent,  anv  evidence  that  they 
were  present,  or  were  probably  present,  at  the 
time  of  the  killing,  together  with  evidence  that 
the  codefendant  had  been  seen  during  the  even- 
ing of  the  night  of  the  killing  g^mg  to  the 
place  of  the  killing,  was  admissible,  though 
there  was  no  testimony  that  accused  and  his  co- 
defendant  were  acquainted  prior  to  the  night  of 
the  homicide. 

[Ed.    Note.— For   other   cases,   see    Criminal 
Law,  Dec.  Dig.  t  423.*] 

6.  Criminai.  Law  (§  849*)— Flioht  of  Ao- 
ouBED— Evidence— Admissibility. 

The  state  may  prove,  as  a  circumstance  to 
show  flight  of  accused,  that  he  was  incarcerat- 
ed in  the  general  jail  in  a  distant  city,  charged 
with  the  mme. 

[Ed.    Note.— For   other   casea,    ae«   Criminal 
Law,  Dec.  Dig.  {  349.*] 

6.  Cbdcinal  Law  (S  1169*)— Habiojesb  Eb- 
BOB— Ebboneoub  Aduission  of  Evidence. 

The  error,  if  any,  in  admitting  evidence 
that  accused  bad  been  incarcerated  in  the  gen- 
eral jail  in  a  distant  city,  charged  with  the 
crime,  was  not  prejudicial  to  accused. 

[Ed.    Note.— For    other    cases,    see    Criminal 
Law,  Dec.  Dig.  g  1169.*] 

7.  Cbiminal  Law  (J  1036*)  —  Appeal  —  Re- 
view—Exceptions. 

To  take  advantage  of  the  admission  of 
improper  evidence,  accused  must  object  to  its 
introduction  and  preserve  his  exceptions  to  the 
overruling  of  his  objection ;  and  a  requested 
instruction  directing  the  jury  not  to  consider 
such  testimony  is  insufficient. 

[Ed.    Note.— For   other   casea,   see    Crfapinal 
Law,  Dec.  Dig.  |  1036.*] 

&.  Cbiminal  I^aw  ({  829*)  —  Inbtbuctionb — 
bvidenob. 

Where  the  evidence  showed  that  accused 
and  his  codefendant  went  to  decedent's  room 
at  night,  and  fired  a  shot  Into  the  room,  kill- 
ing decedent,  and  there  waa  nothing  to  show 
that  they  were  not  acting  together,  and  the 
court  charged  fully  on  the  law  of  principals, 
and  stated  that  the  Jury  must  believe  that  ac- 
cused and  his  codefendant  were  acting  together 
at  the  time  of  the  commission  of  the  offense, 
the  refusal  to  charge  that  the  mere  presence  of 


accused  at  the  time  and  place  of  the  killing  did 
not  jastifv  a  verdict  of  guilty,  unless  the  state 
showed  that  accused,  knowing  the  unlawful 
intent  of  his  codefendant,  aided  him  in  the  com- 
mission of  the  offense,  was  not  erroneous. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Dec.  Dig.  |  8%.*] 

9.  Cbiminal  Law  (|  814*)  —  Evidence  —  In- 
btbuctions. 

Where,  on  the  trial  of  a  Mexican  for  mur- 
der, there  was  nothing  suggesting  the  necessity 
of  a  charge  that  the  jury  must  not  allow  the 
fact  that  accused  was  a  Mexican  to  influence 
them,  the  refusal  to  so  charge  was  not  erro- 
neous. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law.  Cent  Dig.  18  1979-198o;  Dec.  Dig.  { 
814.*] 

10.  Cbiminal  Law  (8  814*)—Evidence— In- 
structions. 

Where,  on  the  trial  for  the  murder  of  a  dis- 
trict judge,  there  was  nothing  suggesting  the 
necessity  of  a  charge  that  the  jury  must  not 
consider  the  bare  fact  that  decedent  was  a  dis- 
trict judge,  the  refusal  to  so  charge  waa  not 
erroneous. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,   Cent  Dig.  U   1979-1985;    Dec   Dig.  i 

11.  Homicidb  (i  183*)— Evidence- Admissi- 
bility. 

Where,  on  a  trial  for  homicide,  the  state 
proved  that  on  the  morning  after  its  commis- 
sion, and  after  the  discovery  of  decedent's  body, 
a  large  number  of  men,  marching  in  file  and 
headed  by  a  band,  stopped  in  front  of  dece- 
dent's house,  and  that  the  men  were  accom- 
panied by  a  number  of  armed  men,  and  the 
court  admitted  testimony  that  accused  was  le- 
gally carrying  arms,  the  refusal  to  permit  ac- 
cused to  read  a  decision  of  the  Court  of  Crim- 
inal Appeals,  determining  that  a  third  per- 
son had  authority  to  commission  men  to  carry 
arms,  and  to  show  that  the  third  person  had 
deputized  accused  to  carry  arms  on  the  day 
after  the  homicide,  waa  not  erroneous. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Dec.  Dig.  {  183.*] 

12.  Homicide  (g  174*)— Etidbrok  —  AoinsBi- 

BILITY. 

A  witness  may  testify  that  he  sighted 
through  an  aperture  where  a  slat  was  broken 
out  of  the  shutter  on  the  window  of  the  room 
in  which  the  decedent  was  sleeping  at  the  time 
he  was  shot,  towards  the  body  and  wound  of 
decedent,  and  that  the  Window  of  the  room  was 
immediately  behind  the  body  of  decedent  and 
immediately  behind  the  wound  in  his  back,  was 
admissible,  though  the  body  had  been  removed 
and  replaced;  that  fact  going  only  to  the  weight 
of  the  testimony. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Dec  Dig.  i  174.*] 

13.  Cbiminal  Law  ({  478*)— Evidknck— Ex- 
pert Testimony— Competency. 

An  expert  on  gunshot  wounds  Is  competent 
to  testify  that  the  bullet  which  killed  decedent 
entered  In  the  back  near  the  right  shoulder 
blade,  and  that  the  point  of  exit  was  the  wound 
in  front  of  the  body  on  the  left  breast. 

[Bd.  Note.— For  other  casea,  aee  Criminal 
Law,  Dec  Dig.  i  478.*] 

14.  Witnesses  (J  48*) —Competehot  — Con- 
viction OF  Felonies. 

The  oSensea  of  illicit  retail  liquor  dealing, 
and  of  receiving  and  concealing  smuggled  prop- 
erty in  violation  of  the  federal  statutes,  though 
punishable  by  fine  or  confinement  in  the  peni- 
tentiary for  a  term  greater  than  a  year,  are  not 
felonies,  within  Code  Cr.  Proc  1895,  art  768, 
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A  witness,  impeachea  by  proof  of  state- 
ments contradicton  to  his  sworn  testimony, 
may  be  corroborated  by  proof  that  he  had  made 
statements  similar  to  his  testimony. 

[Ed.  Note. — For  other  cases,  see  Witnesses, 
Cent  Dig.  i  1260;  Dec  Dig.  «  393.»] 

16.  CBnciNAL  LA.W  (I  721*)— Failure  of  Ac- 
cused TO  TB8TIFr--C01£iJENT  BY  PBOSECUT- 

IHO  Attorney. 

Where  a  witness  for  the  state,  on  cross- 
«zamination,  in  reply  to  a  reiterated  question, 
said,  "Yes,  sir;  there  he  [defendant]  is;  you 
can  ask  him,"  and  no  protest  was  made  to  the 
statements  by  accused,  the  action  of  the  prose- 
-cuting  attorney,  in  inadvertently  repeating  what 
the  witness  stated,  was  not  a  comment  on  the 
failure  of  accused  to  testify. 

[Eld.  Note.— For  other  cases,  see  Criminal 
lAW,  Gent  Dig.  i  1672 ;  Dec.  Dig.  {  721.*] 

17.  Gbiuinai.   Law    (S    1174*)  —  Appeal  — 
Habmlesb  Ebrob— Misconduct  of  Juby. 

Where  the  court  found  that  a  juror  was 
not  influenced  by  a  communication  received 
from  a  third  person  to  the  effect  that  tlie  ju- 
ror's horse  had  run  away  while  his  children 
were  riding,  but  that  the  children  were  not 
hurt,  nor  by  occurrences  in  the  jury  room,  the 
irregularities  were  harmless. 

[Ei.  Mote. — For  other  cases,  see  Crimina' 
Law,  Dec.  Dig.  f  1174.  •] 

1&  HoMiciDx   (I   253*)  —  BviDENOK  —  Suffi- 
ciency. 

Evidence  held  to  justify  a  conviction  of 
murder  in  the  first  degree  on  the  theory  that 
accused  was  a  guilty  participant  in  the  assassi- 
nation of  decedent. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Dec.  Dig.  I  253.*] 

On  Rehearing. 
19.  CBnanAL  Law  (J  784*)- Instbuction&— 

ClBCUMSTANTIAL   £}VIDENCE. 

Where  witnesses  testified  that  accused  and 
a  codefendant  went  in  the  nighttime  to  the  room 
of  decedent,  that  a  shot  was  fired  by  one  of 
them  into  the  house,  lulling  decedent,  and  that 
the  following  morning  the  body  of  decedent  was 
found  in  the  room  with  a  fatal  bullet  wound, 
the  refusal  to  charge  on  circumstantial  evi- 
dence was  proper. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  |i  1883-1888,  1922,  1960; 
Dec.  Dig.  i  784.»] 

Ramsey,  J.,  dissenting. 

Appeal  from  Dstrict  Court,  De  Witt  Coun- 
ty;  James  C.  Wilson,  Judge. 

Alberto  Cabrera  was  convicted  of  murder 
In  the  first  degree,  and  he  appeals.    Affirmed. 

B.  B.  Creager,  A.  I.  Hudson,  Lackey  &  Le- 
wright,  and  J.  L.  George,  for  appellant 
Davidson  &  Bailey,  F.  W.  Seabury,  J.  I. 
Klelber,  Dlst.  Atty.,  and  F.  J.  McCord,  Asst 
Atty.  Oen.,  for  the  State. 

BROOKS,  J.  Appellant  was  convicted  of 
murder  In  the  first  degree,  and  bis  punish- 
ment assessed  at  life  iniprlsomnent  in  the 
penitentiary. 

Between  12  and  1  o'clock  at  night  on  No-  > 


and  the  district  attorney  the  other.     The 
homicide  occurred   on  the  night  preceding 
an  electlOD.    Judge  Welch  was  at  said  city 
holding  court  at  the  tima     Appellant   and 
Jose   Sandoval   approached  the  window  of 
Judge  Welch's  room,  where  he  was  sleeping, 
and  remained  standing  there,  dose  together, 
side  by  side,  for  a  short  period  of  time.    One 
of    the   two   fired   a   shot   Into   the   house 
through  the  window  where  Judge  Welch's 
body  was  found.     He  was  shot  from  that 
point  through  the  back.    The  evidence  shows 
only  one  shot  was  fired  In  that  neighborhood 
that  night     The  evidence   shows   that    the 
wound  that  killed  Judge  Welch  was  fired 
from    the    window    aa    Indicated.      Judge 
Welch's  body   was  within  four  or  five  feet 
of  the  window.  Inside  of  the  room.  In  the 
direction   from   which  the  shot  was  fired. 
Only  one   bullet   hit   the   body.     Cayetano 
Pena  and  his  wife,  Jesusa  Gonzales  de  Pena, 
are  the  two  witnesses  who  testified  that  they 
saw  appellant  and  his  codefendant  fire  the' 
shot  as  above  detailed.     They  furthermore 
testify  they  were  sitting  at  their  home,  some 
120  feet  away  from  Judge  Welch's  room,  and 
early  in  the  night  appellant  and  his  codefend- 
ant passed  by  their  house  and  they  recogniz- 
ed them.    Some  time  thereafter,  while  they 
were  still  sitting,  one  in  the  door,  and  the 
other  on  the  bed  looking  out  of  the  door,  in 
the  direction  of  Judge  Welch's  window,  tltey 
saw  appellant  and  his  companion  approach 
and  fire  the  fatal  shot    They  then  saw  them 
run  away  hurriedly  from  the  window.    They 
swore  positively  that  It  was  appellant  and  bis 
codefendant     If  the  testimony  of  the  wit- 
nesses is  to  he  believed,  as  disclosed  by  this 
record,  the  motive  for  the  killing  was  politi- 
cal, and  appellant  and  his  codefendant  were 
the  hired  assasBlns  of  political  enemies  of 
Judge  Welch,  since  there  Is  nothing  to  sug- 
gest that  appellant  and  his  codefendant  had 
any  personal  animus  against  the  judge.    No 
one  knew  that  Judge  Welch  was  killed  until 
early  the  next  morning,  when  the  district  at- 
torney entered  the  room  and  found  that  he 
had  been  shot  as  suggested.    Alarm  was  glv 
en,  various  parties  gathered  In,   and   after 
continued  search   appellant  was   some   time 
subsequently    arrested    in    old    Mexico^  and 
brought  back  to  this  state  on  a  proper  requi- 
sition and  tried  for  this  homicide.    The  Jury 
gave  him  murder  in  the  first  degree,  with  life 
imprisonment.     Pena  and  his  wife  testified 
that,  at  the  time  that  appellant  and  his  co- 
defendant  passed  their  house.  Judge  Welch 
was  sitting  just  inside  of  the  east  door  of 
bis  room,  and  there  was  a  light  burning  in 
the  room.     Appellant  and  his  codefendant 
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passed  on,  going  to  the  nortb  of  the  house  in 
which  witnesses  lived,  then  turned  to  the 
right,  and  disappeared.  Some  time  after 
these  parties  passed.  Judge  Welch's  light 
went  out,  and  his  door  was  closed.  Abont  an 
hour  after  they  passed  the  first  time,  the  same 
two  parties,  coming  from  the  same  dfirec- 
tlon  as  before,  walked  up  to  the  east  window 
of  the  south  room  of  Judge  Welch's  house 
and  fired  a  shot  They  did  not  know  which 
fired  the  shot  There  are  other  circum- 
stances in  the  record  that  we  do  not  deem 
necessary  at  this  time  to  rehearse. 

Appellant's  first  ground  of  his  motion  for 
«  new  trial  complains  that  tbe  court  erred 
1b  failing  to  charge  on  circumstantial  evi- 
dence. To  support  hlB  contention  he  cites 
us  to  the  following  authorities:  Early  v. 
State,  60  Tex.  Cr.  R.  344,  97  8.  W.  82;  Guer- 
rero V.  State,  4d  Tex.  Cr.  R.  445»  80  S.  W. 
1001;  Trijo  V.  State,  45  Tex.  Cr.  R.  127,  74 
S.  W.  546;  Poston  ▼.  State  (Tex.  Cr.  R.)  35 
S.  W.  656;  Leftwlch  v.  State,  84  Tex.  Cr.  R. 
489,  81  S.  W.  385;  Polanke  v.  State  (Tex.  Cr. 
R.)  28  S.  W.  641 ;  Montgomery  v.  State  (Tex. 
Cr.  App.)  20  S.  W.  926 ;  Deaton  v.  State  (Tex. 
App.)  13  S.  W.  1009;  Puryear  v.  State,  28 
Tex.  App.  78,  11  S.  W.  929;  Season  v.  State, 
43  Tex.  C!r.  R.  442,  67  S.  W.  98,  69  L.  R.  A. 
193.  The  case  of  Puryear  v.  State,  supra, 
and  other  authorities  noted  by  appellant  do 
not  sustain  his  contention.  There  is  a  long 
line  of  authorities  in  this  state,  holding  that 
where  the  defendant  is  in  such  Juxtaposition 
to  the  crime  committed  as  the  facts  in  this 
case  show,  a  charge  upon  circumstantial  evi- 
dence is  not  required.  The  latest  case  that 
«nr  attention  has  been  called  to,  sustaining 
this  modification,  is  the  case  of  Dobbs  v. 
State,  51  Tex.  Cr.  R.  680,  103  S.  W.  9ia  In 
discussing  the  question  as  to  whether  the 
Issue  of  circumstantial  evidence  was  present- 
ed in  that  case,  we  used  this  language :  "The 
state's  testimony  shows  that  a  witness  a 
couple  of  hundred  yards  away  heard  a  gun 
fired  at  the  spot  where  deceased  was  subse- 
quently found,  and  in  a  few  moments  saw 
appellant  and  his  son  (his  son  having  a  gun) 
coming  from  the  direction  of  where  the  de- 
ceased was  '  subsequently  found.  The  wit- 
ness walked  mp  the  road  in  company  with 
another  witness  and  discovered  deceased 
lying  on  the  ground  shot,  and  these  facts 
place  appellant  in  such  Juxtaposition  of  the 
crime,  of  themselves,  from  the  state's  stand- 
point 80  as  to  preclude  the  issue  of  circum- 
stantial evidence."  So  we  have  in  this  case 
ttxe  parties  thoroughly  identified  as  being  the 
parties  who  fired  the  shot  that  killed  the  de- 
ceased. There  was  no  One  else  in  the  room, 
or  that  slept  in  the  room.  So  we  hold  that 
the  court  did  not  err  in  falling  to  charge  on 
the  Issue  of  drcamstantial  evidence.  In 
passing  upon  this  case,  on  the  question  of 
habeas  corpus,  as  reported  in  110  S.  W.  808, 
we  there  stated  that  "the  testimony  for  the 
state  is  positive  and  unequivocal  that  re- 
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later,  in  company  with  another,  killed  the 
deceased  by  shooting  him  through  a  window 
at  night,"  and  we  meant  by  that  state- 
ment evidently  that  the  facts  placed  appel- 
lant  In  such  juxtaposition  to  the  crime  as 
to  exclnde  any  other  Issue  than  that  of  posi- 
tive testimony.  The  state,  in  Its  brief,  In 
addition  to  the  Dobbs  Case,  supra,  cites  as 
also  pertinently  bearing  on  this  question  the 
following  authoritieB:  Keith  v.  State,  60 
Tex.  Cr.  R.  63,  94  S.  W.  1044;  Kldwell  v. 
States  35  Tex.  Cr.  R.  264,  38  8.  W.  342;  Hol- 
land V.  State,  45  Tex.  Or.  R.  172,  74  S.  W. 
763;  Reason  v.  State,  43  Tex.  Cr.  R.  442,  67 
8.  W.  96,  69  L.  R.  A.  198;  Polk  v.  State,  35 
Tex.  Cr.  R.  496,  84  S.  W.  633;  Adams  v. 
State,  84  Tex.  Or.  R.  470,  31  S.  W.  372; 
Baldwin  r.  State,  31  Tex.  Cr.  R.  689,  21  S. 
W.  679 ;  Crews  v.  State,  84  Tex.  Cr.  R.  638, 
31  S.  W.  373 ;  Bennett  v.  State,  32  Tex.  Cr. 
R.  216,  22  S.  W.  684 ;  Hardin  v.  State,  8  Tex. 
App.  653. 

The  fourth  assignment  of  ectot  complains 
of  the  following  charge:  "Do  the  facts  and 
circumstances  In  this  case  show  Bu6h  a  gen- 
eral  disregard  of  human  life  as  necessarily 
Includes  the  formed  design  against  the  life 
of  the  person  slain?  If  so,  the  killing,  if  it 
amounted  to  murder,  will  be  upon  express 
malice."  AK>ellant  Insists  that  said  charge 
Is  erroneous,  because  It  instructed  the  Jury 
as  to  a  phase  of  the  law  and  as  to  an  issue 
not  raised  by  the  evidence  In  this  case,  and 
for  the  farther  reason  that  said  portion  of 
the  court's  charge  was  calculated  to  l^ad 
the  Jury  to  believe,  and  did  lead  the  Jury  to 
believe,  that  tn  the  opinion  of  the  court  this 
defendant  was  a  dangerous  and  reckless  per- 
son. This  is  simply  an  illustration  used  by 
the  court  to  get  the  Jury  to  imderstand  what 
murder  in  the  first  degree  is.  Furthermore, 
the  circumstances  surrounding  this  case  to 
our  minds  do  not  show  that  the  charge  was 
not  altogether  pertinent  to  the  facta  There 
Is  no  error  In  the  charge. 

Appellant  Insists  the  court  erred  In  refus- 
ing the  following  charge:  "That  there  Is  bo 
evidence  before  you  showing  or  tending  to 
show  that  the  defendant  ever  saw  or  knew 
Jose  Sandoval  prior  to  and  at  the  time  of 
11  o'clock  p.  m.  of  November  5,  1906.  There- 
fore you  are  instructed  that  any  act,  acts,  con- 
duct, or  conversation  of  or  with  said  Sandoval 
prior  to  said  time  of  11  o'clock  p.  m.  of  No- 
vember 5,  1906,  cannot  be  considered  by  you 
In  this  case  as  In  any  way  tending  to  crimi- 
nate the  defendant  on  trial  herein."  And  In 
this  connection  appellant  further  complains 
that  the  court  erred  in  failing  to  give  the 
following  charge:  "That  the  testimony  of 
Rufino  Clark,  Francisco  Martinez,  and  Rafael 
Moreno  was  admitted  before  you  upon  the 
statement  of  the  state's  counsel  that  the 
materiality  thereof  would  be  subsequently 
shown;  but,  inasmuch  as  this  has  not  been 
done,  the  court  now  instructs  you  that  you 
will  not  consider  for  any  purpose  the  evi- 
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to  him  or  received  by  him  on  said  night  (if 
they  were  sent  or  received  by  him).  Said  evi- 
dence must  not  be  considered  by  you  for  any 
purpose  whatever;  and  it  is  your  duty  as 
Jurors  to  wholly  disregard  the  same,  exclude 
it  from  your  minds,  and  try  this  case  as 
though  you  had  never  heard  it"  The  record 
shows  that  the  court  permitted  Rafael  Mo- 
reno to  testify  for  the  state  that  he  was  over- 
taken on  the  night  of  November  S,  1906,  by 
Jose  Sandoval,  while  riding  on  the  road  from 
Roma  to  Rio  Grande  City,  at  or  about  9  p. 
m.,  and  that  he  rode  with  said  Sandoval 
about  a  league  in  the  direction  of  Rio  Grande 
City;  that  he  conversed  with  Sandoval,  and 
that  said  Sandoval  then  left  the  witness  and 
rode  on  ahead  toward  Rio  Grande  City.  It 
is  shown  by  Rnfino  Clark  that  he  saw  Sando- 
val at  a  ranch  five  miles  below  Roma,  in 
Starr  county,  and  on  the  road  leading  from 
Roma  to  Rio  Grande  City.  This  testimony 
was  entirely  germane  and  pertinent.  The 
evidence  for  the  state  shows  that  the  par- 
ties were  acting  together  in  the  commission 
of  this  murder,  and  any  evidence  going  to 
show  that  they  were  present,  or  were  prob- 
ably present,  one  or  each  of  them,  or  both, 
was  germane  and  pertinent,  and  it  follows, 
therefore,  that  the  court  did  not  err  in  re- 
ftising  the  above-quoted  charges.  Where 
two  or  more  parties  act  together,  any  acts 
or  declarations,  prior  to  the  consummation 
of  a  crime,  that  will  Uloistrate  the  purpose 
and  animus,  or  probable  co-operation,  of  the 
parties  in  the  commission  of  the  crime,  are 
admissible.  The  sheer  fact  that  there  was 
no  testimony  showing  that  the  parties  were 
acquainted  prior  to  the  night  of  the  homicide 
does  not  show  that  they  did  not  act  together. 
If  they  met  for  the  first  time  on  the  night  of 
the  homicide,  the  testimony  that  be  was  go- 
ing to  where  he  met  appellant  would  be 
clearly  admissible.  It  would  be  only  a  cir- 
cumstance to  be  argued  to  the  Jury  to  indi- 
cate that  they  did  not 

The  trial  court  permitted  the  district  at- 
torney, John  I.  Kleiber,  to  testify  for  the 
state  tliat  while  he  was  in  the  City  of  Mex- 
ico, be  saw  this  defendant  Incarcerated  in 
the  general  Jail  in  said  city.  Appellant  ob- 
jected to  this  testimony,  as  shown  by  bill  of 
exception  No.  4,  on  the  ground  that  same 
was  irrelevant,  immaterial,  and  prejudicial 
to  the  rights  of  this  defendant,  and  upon  the 
further  ground  that  It  was  not  competent  nor 
proper  for  the  state  to  prove  that  this  de- 
fendant had  been  in  JaU  for  this  or  any  other 
offense.  It  was  proper  for  the  court  to  per- 
mit this  testimony.  It  is  a  circumstance  to 
show  flight,  or  at  any  rate  it  could  not  preju- 
dice the  rights  of  appellant,  to  prove  that  he 
wns  in  Jail  charged  with  this  crime. 

The  twelfth  error  complained  of  was  the 


the  defendant  was  extradited  from  the  Re- 
public of  Mexico,  or  the  fact  that  be  did  or 
did  not  undertake  to  defeat  said  extradition 
by  legal  process  or  otherwise,  cannot  be  con- 
sidered by  you  In  this  case  as  in  any  way 
tending  to  Incriminate  this  defendant.  Every 
citizen  has  a  right  to  appear  before  the  prop- 
er officials  and  defend  himself  in  an  extra- 
dition proceeding,  and  the  fact  that  be  does 
so  is  not  and  cannot  be  considered  t^  yon  as 
a  fact  or  circumstance  showing  or  tending  to 
show  his  guilt  or  Innocence  as  to  the  crime 
with  which  he  stands  charged."  It  is  con- 
tended that  the  court  was  in  error  in  refusing 
this,  because  evidence  was  introduced  to  show 
that  appellant,  while  in  the  City  of  Mexico, 
fought  the  extradition  from  the  United 
States  and  resisted  being  returned  from  the 
asylum  country.  He  asserts  In  the  statement 
in  his  brief  that  exception  was  reserved  to 
this  testimony  in  his  bill  of  exceptions  No.  3. 
found  on  pages  31  and  32  of  the  transcript. 
An  inspection  of  that  bill  does  not  verify 
this  contention.  There  is  nothing  in  the  bill 
Indicating  that  appellant  fought  extradition. 
The  exception  was  reserved  to  the  statement 
of  District  Attorney  Kleiber  that  he  went  to 
the  City  of  Mexico  on  business  connected 
with  extradition  of  the  defendant,  and  tbere 
the  bill  ends,  so  far  as  this  phase  of  the  tes- 
timony is  concerned.  It  may  be  conceded,  so 
far  as  this  charge  is  concerned,  that  testi- 
mony was  introduced  that  appellant  foogbt 
the  extradition ;  but.  In  order  to  take  advan- 
tage of  this,  the  defendant  must  object  to  the 
introduction  of  tms  testimony,  and,  if  the 
court  overruled  the  objection,  appellant 
should  have  properly  reserved  his  bill  of  ex- 
ceptions; but  this  was  not  done,  nor  was  a 
motion  made  to  exclude  the  testimony  sub- 
sequently. We  find  no  bill  of  exception  was 
reserved,  but  appellant  seeks  to  use  a  special 
charge  to  meet  his  failure  to  except  to  the 
introduction  of  it  This  cannot  be  done.  A 
charge  cannot  be  used  to  serve  the  office  of  a 
bill  of  exception  In  regard  to  the  admission 
or  rejection  of  evidence.  Pippin  v.  Sate,  9 
Tex.  App.  269 ;  Thomas  t.  State,  16  Tex.  App. 
536;  Capps  v.  State,  40  Tex.  Or.  R.  104.  4S 
S.  W.  617 ;  Nalle  v.  Gates,  20  Tex.  315 ;  Lan- 
ham  V.  State,  7  Tex.  App.  128;  Bohanan  v. 
Hans,  26  Tex.  445.  We  therefore  hold  that 
a  requested  instruction  cannot  take  the  place 
of  a  bill  of  exception  in  regard  to  testimony 
illegally  Introduced  or  rejected.  Tbe  antbor- 
ities  cited  by  appellant  notably  the  case  from 
Missouri,  are  not  in  point,  inasmuch  as  the 
question  is  not  properly  before  the  court 
There  having  been  no  bill  of  exception  reserv- 
ed to  tbe  Introduction  of  this  testimony,  it 
cannot  be  raised  by  a  special  charge.  There- 
fore the  following  authorities  relied  ui)on  by 
appellant:    Johnson  v.  State  (Tex.  Cr.  Appj 


following  charge:  "Tbat  the  mere  presence 
of  the  defendant  at  the  time  and  place  of  the 
killing,  if  he  was  present,  would  not  Justify 
you  in  finding  him  guilty  of  the  offense  charg- 
ed, unless  the  state  has  satisfied  your  minds 
by  competent  evidence,  and  beyond  reason- 
able doubt,  that  he  (the  defendant),  knowing 
the  unlawful  intent  of  the  party  committing 
the  act,  aided  him  by  acts  or  encouraged  him 
by  words  or  acts  to  commit  such  ofTense. 
And  it  would  devolve  upon  the  state  to  prove 
such  acts  by  competent  evidence,  beyond  a 
reasonable  doubt,  before  you  can  convict  de- 
fendant upon  such  evidence."  The  charge  on 
principals  in  this  case  was  very  full.  It  cov- 
ered every  possible  phase  required  under  the 
law  of  this  state.  It  told  the  jury  in  clear 
and  succinct  language  that  they  must  believe 
beyond  a  reasonable  doubt  that  the  parties 
were  acting  together  at  the  time  of  the  com- 
mission of  the  offense,  and  It  was  not  neces- 
sary. Furthermore,  there  was  no  testimony 
that  parties  were  not  acting  together. 

Appellant  Insists  the  court  should  have 
charged  the  Jury  that  they  must  not  allow 
the  fact  that  be  is  a  Mexican  to  Influence 
them  In  arriving  at  a  verdict  There  Is  noth- 
ing suggested  in  this  record  to  require  such  a 
charge,  or  a  charge  to  the  effect  that  they 
must  not  consider  the  bare  fact  that  the  de- 
ceased was  a  district  judge. 

The  seventeenth  and  eighteenth  assign- 
ments of  error  complain  that  the  court  erred 
in  refusing  to  permit  appellant  to  read  a  de- 
cision of  this  court  in  the  case  of  Francisco 
Gonzales,  which  shows  that  Jose  Pena  had 
authority  to  commission  men  to  carry  arms, 
and,  further,  to  show  that  he  had  deputized 
appellant  to  carry  arms  on  the  day  after  the 
homicide.  It  seems  that  the  state  proved 
tbat  on  the  morning  of  the  6th,  after  the 
homicide,  and  after  the  discovery  of  Judge 
Welch's  dead  body,  a  large  number  of  men, 
marching  in  file  and  beaded  by  a  band  of 
music,  marched  by  and  stopped  in  front  of 
the  house  of  the  deceased,  and  that  said  men 
were  accompanied  by  a  number  of  armed 
men  carrying  rifles  or  Winchesters  and  pis- 
tols. Appellant  insists  that  this  testimony 
was  calculated  to  impress  the  jury  that  the 
parties  were  unlawfully  armed,  and  that  this 
defendant  was  one  of  the  parties.  It  was 
pertinent  for  the  state  to  show  that  appel- 
lant, in  company  with  others,  was  armed  the 
next  day  following  the  homicide.  The  court 
admitted  testimony  to  the  effect  that  appel- 
lant was  legally  carrying  arms,  in  order  to 
rebut  the  presumption  created  by  the  state's 
evidence;  but  we  do  not  think  a  decision  of 
this  court  holding  that  one  Pena  was  author- 
ized to  issue  a  commission  to  bear  arms  was 
admissible  under  any  view  of  the  case.  Nor 
do  we  think  the  testimony  of  sufficient  mo- 


erred  in  permitting  Jolm  I.  Eleiber  to  tes- 
tify, for  the  state,  in  substance  and  effect, 
that  during  the  next  day  after  the  commis- 
sion of  the  homicide  he  sighted  tlirough  the 
aperture  where  the  slat  was  broken  out  of 
the  shutter  on  the  east  window  of  the  room 
in  which  the  deceased  was  sleeping,  and  in 
which  the  body  was  found,  on  the  morning 
of  November  6,  1906,  towards  the  body  and 
wound  of  the  deceased,  and  that  the  east  win- 
dow of  said  room  was  immediately  behind 
the  body  of  Judge  Welch,  and  Immediately 
behind  the  bole  In  the  back  of  said  body. 
This  testimony  was  admissible.  The  testi- 
mony of  Dawson  to  the  same  effect  was  also 
admissible.  The  fact  that  the  body  had  been 
removed  and  replaced  would  only  go  to  the 
weight  of  the  testimony. 

The  twenty-fourth  assignment  of  error 
complains  tbat  the  court  erred  in  permitting 
the  witness  Dawson  to  testify,  for  the  state, 
that,  the  bullet  which  killed  the  deceased  en- 
tered in  the  back  near  the  right  shoulder 
blade,  and  that  the  point  of  exit  was  the 
wound  in  front  of  the  body,  on  the  left  breast 
The  bill  shows  the  witness  was  an  expert  on 
gunshot  wounds,  and  there  was  no  error  in 
admitting  his  testimony.  The  testimony  of 
the  witnesses  as  to  the  condition  of  the  win- 
dow blind  and  all  other  circumstances  sur- 
rounding this  homicide  were  admissible. 

BUI  of  exceptions  No.  14  complains  that 
the  court  erred  in  permitting  the  district 
attorney  to  frighten  and  intimidate  the  wit- 
ness Rafael  Moreno.  The  qualification  con- 
tradicts this  contention. 

The  thirty-first  error  complains  that  the 
court  erred  in  admitting  before  the  jury  the 
testimony  of  Cayetano  Pena,  a  state's  wit- 
ness, over  the  objection  of  appellant,  and 
upon  the  defendant's  challenge  as  to  the 
competency  of  said  Cayetona  Pena  as  a  wit- 
ness herein;  it  being  shown  by  uncontro- 
verted  evidence  introduced  by  defendant, 
at  the  time  said  witness  was  offered  by  the 
state,  that  he  had  twice  been  convicted  in 
the  United  States  District  Court  at  Browns- 
ville, Tex.,  of  felonies,  to  wit,  the  crime  of 
Illicit  retail  liquor  dealing,  and  the  crime  of 
receiving  and  concealing  smuggled  proper- 
ty, both  in  violation  of  the  federal  statutes 
for  such  cases  made  and  provided,  and  in- 
troduced in  evidence.  Under  the  United 
States  statutes  defendant  might  legally  be 
punished  by  confinement  in  the  penitentiary 
for  a  term  greater  than  one  year  Ui  dura- 
tion; appellant  urging  the  Incompetency  of 
said  witness  under  the  terms  of  section  8 
of  article  768  of  the  Code  of  Criminal  Pro- 
cedure of  Texas  of  1895.  In  the  case  of 
Reagan  v.  United  States,  157  U.  S.  301,  15 
Sup.  Ct.  610,  39  L.  Ed.  709,  Bannon  v.  Unit- 
ed States,  156  U.  S.  464,  15  Sup.  Ct  467,  39 


felony.  In  the  case  of  Pltner  ▼.  State,  23 
Tex.  App.  366,  5  8.  W.  210,  In  paBSing  upon 
a  similar  question,  we  held  that  the  defense. 
In  order  to  make  the  Judgment  available  for 
the  purpose  of  disqualifying  the  state's  wit- 
ness, should  have  proved  by  the  law  of 
Kansas  that  forgery  was  a  felony.  We 
therefore  hold  that  the  witness  was  not  dis- 
qualified to  testify,  since,  according  to  the 
federal  decisions,  the  offense  of  which  he 
was  convicted  was  not  a  felony,  and  conld 
not  come  within  the  terms  of  the  statute 
invoked  by  appellant  to  disqualify  him  from 
testifying. 

The  thirty-third  error  complains  that  the 
court  erred  in  permitting  Cayetano  Pena 
to  testify  for  the  state  that  he  told  his  son- 
in-law,  Pancho  Trevlnlo,  in  April,  1907,  what 
he  (Pena)  claims  to  have  seen  and  heard 
on  the  night  of  November  5, 1906,  pertaining 
to  the  murder  of  Judge  Welch,  as  shown  by 
'bill  of  exceptions  No.  21.  This  testimony 
was  objected  to  by  appellant  on  the  ground 
that  It  was  irrelevant,  immaterial,  and  hear- 
say; furthermore,  that  said  Pena  had  not 
been  Impeached  by  any  other  witnesses  at 
the  time  he  was  allowed  thus  to  testify. 
But  the  record  and  bill  does  show  that  he 
was  impeached  by  proving  contradictory 
statements  to  the  one  sworn  to  in  the  trial 
of  this  case.  Therefore  It  was  permissible 
to  prove  what  he  told  bis  son-in-law. 

The  thirty-fourth  and  thlrty-flfth  assign- 
ments show  the  following:  While  the  wit- 
ness Jose  Maria  Gonzales,  a  witness  for  the 
state,  was  testifying,  on  cross-examination 
by  defendant,  in  reply  to  a  question,  the 
witness  stated,  "There  he  is;  ask  falm," 
pointing  to  the  defendant  at  the  time  he 
made  said  remark.  From  this  circumstance 
Mr.  Seabury,  counsel  for  the  state,  In  his 
argument  to  the  Jury,  undertook  to  impress 
upon  the  Jury  the  idea  that  said  witness 
Gonzales  was  an  honest  and  trnthful  man, 
as  shown  by  the  remarks  made  by  him  and 
his  pointing  at  the  defendant.  The  defend- 
ant said  that  said  argument  and  conduct  of 
said  Seabury  constituted  and  were  In  fact 
an  Indirect,  but  exceedingly  harmful,  allu- 
sion to  the  failure  of  this  defendant  to  tes- 
tify herein  in  his  own  behalf.  The  bill  of 
exceptions  in  reference  to  the  matter  pre- 
sents It  as  follows:  While  the  witness  was 
on  cross-examination  he  was  asked:  "Q. 
What  were  the  first  words  Cabrera  spoke 
to  you?  A.  In  what  direction  was  the  shot? 
Q.  What  did  you  reply?  A.  I  told  him  it 
was  that  way  (Indicating).  Q.  Is  that  all  you 
said.  Just  'that  way'?  A.  Yes,  sir;  towards 
the  courthouse.  Q.  Did  you  mention  his 
name?  A.  No.  sir.  Q.  Are  you  sure  those 
Are  exactly  the  words  he  used?    A.  Yes,  sic 


A.  He  said,  'We  were  drinking  cofTee  when 
I  heard  the  shot,  and  I  do  not  know  In  what 
direction  it  was.'  Q.  He  had  Just  told  yon 
what  dhrection  be  thought  it  was,  Iiad  be 
not?  A.  Tes,  sir.  Q.  Then  be  turned  around 
and  told  you  that  he  had  been  taking  coftee 
and  did  not  know  in  what  direction  it  was? 
A.  Tes,  sir;  you  can  ask  him;  he  Is  tbere 
present  (Indicating  the  defendant).  Q.  Did 
any  other  words  at  all  pass  between  you  at 
that  time?  A.  No,  sir. '  Q.  Are  you  snre  the 
words  you  have  given  here  under  oatb  are 
the  exact  words  that  passed?  A.  Yes,  sir." 
During  the  discussion  of  the  above  facts  by 
Mr.  Seabury,  he  referred  to  this  Incident  lo 
the  trial  of  the  case,  which  had  been  brought 
out  by  examination  of  appellant's  counsel, 
whereupon  on  objection  was  immediately 
made  that  appellant  had  not  testified,  and 
the  court,  passing  upon  this  matter.  Indors- 
ed upon  the  bill  of  exceptions  a  complete 
and  full  statement  of  the  facts,  and  stated, 
in  his  explanation  attached  to  the  bill,  that 
Mr.  Seabury  never  referred  to  any  matter 
that  could  be  construed  as  Intimating  to  the 
Jury  anything  about  appellant  not  having 
testified.  In  the  light  of  the  explanatlou 
of  the  court,  we  cannot  hold  it  was  an  allu- 
sion to  defendant's  failure  to  testify.  The 
bill  is  quite  long,  and  we  have  copied  same 
as  fully  as  the  length  of  this  opinion  will 
Justify.  There  appears  to  have  been  no  pro- 
test at  the  time  the  witness  made  the  state- 
ment on  the  part  of  the  defense's  counsel. 
The  witness  replied,  "Yes,  sir;  tbere  he  Is; 
you  can  ask  blm;"  but  appellant's  coua<iel 
never  protested  against  it,  and  the  attorney 
Inadvertently  repeated  what  the  witness 
stated.  We  cannot  say  that  this  violates  the 
statute  invoked  in  this  case. 

There  la  a  long  bill  of  exceptions  In  this 
record  complaining  of  the  argument  of  Hon. 
A.  B.  Davidson.  In  the  light  of  the  explana- 
tion of  the  court,  the  argument  was  legiti- 
mate, or  at  least  was  a  retort  upon  the  ar- 
gument made  by  appellant's  counsel,  and 
provoked  by  them. 

The  thirty-ninth  error  complains  of  the 
misconduct  of  the  Jury  in  this:  After  the 
Jury  had  heard  part  of  the  argument  In  this 
case,  but  before  said  argument  was  finished, 
and  before  the  Jury  received  the  charge  of 
the  court  herein,  one  Charles  Lenz  approach- 
ed H.  C.  Huebotter,  who  was  then  and  tbere 
a  duly  impaneled  and  sworn  Juror  in  this 
case,  at  or  near  the  restaurant  of  said  Lens 
in  the  city  of  Cuero,  Tex.,  and  stated  to 
said  Huebotter  that  he  (Lenz)  had  received 
a  telephone  message  to  the  effect  that  said 
Huebotter's  horse  had  run  away  with  his 
buggy,  in  which  his  (Huebotter's)  children 
were  riding,  and  had  torn  up  the  buggy,  and 
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that  tbe  horse  was  badly  cut  np  by  barbed 
wire,  but  his  children  were  not  hurt,  and  for 
him  not  to  be  uneasy.  Attached  to  the  bill 
presenting  this  matter  is  the  affidavit  of  the 
Jnror;  but  the  district  Judge  found  as  a  mat- 
ter of  fact  that  said  affidavit  was  nntrue, 
and  the  Juror  trying  this  case  was  in  no 
way  influenced  by  what  occurred,  and  tbe 
Juror  Huebotter  had  stated  facts  not  true, 
and  that  the  verdict  of  the  Jury  was  in  no 
way  affected  by  what  occurred  in  the  Jury 
room,  nor  what  occurred  in  the  presence  of 
Mr.  Lenz.  To  present  these  matters  In  de- 
tail would  be  unnecessary,  since,  after  a 
very  careful  reading  of  same,  we  bold  that 
the  irregularities  complained  of  were  harm- 
less to  defendant,  and  did  not  in  any  way 
Jeopardize  his  rights,  or  increase  his  punish- 
ment, pains,  or  penalties.  Other  misconduct 
of  the  Jury  complained  of  by  appellant  has 
also  been  reviewed  by  us,  and  we  find  no 
ground  for  reversal  of  the  Judgment  by  rea- 
son of.  such  misconduct 

We  have  discussed  with  much  candor  and 
detail  all  tbe  assignments  of  error  raised 
by  appellant  in  this  very  voluminous  record, 
covering  In  all  nearly  1,000  pages,  and  feel 
constrained  to  say  that  a  verdict  in  conso- 
nance with  Justice  and  with  law  and  the  pro- 
cedure of  this  state  has  been  secured.  The 
record  clearly  shows  that  appellant,  in  con- 
Junction  with  bis  codefendant,  acting  as  a 
cowardly  tool  of  a  lot  of  political  assassins 
killed  the  district  Judge  of  his  district 
That  the  evidence  is  as  clear  and  cogent  as 
It  might  be  cannot  be  said,  but  that  It  Is 
sufficiently  convincing  to  show  to  any  fair 
mind  that  the  appellant  was  one  of  the 
guilty  participants  in  the  assassination,  we 
take  it  there  can  be  no  cavil  about. 

So  believing,  and  so  finding  the  record, 
the  Judgment  is  in  all  things  affirmed. 

RAMSEY,  J.  (dissenting).  I  am  not  pre- 
pared to  agree  to  the  Judgment  of  affirm- 
ance. It  seems  to  me  that  the  court  should 
have  charged  the  law  of  circumstantial  evi- 
dence. Again,  I  am  inclined  to.  think  that 
the  special  charge  No.  10,  requested  by  ap- 
pellant's counsel,  should  have  been  given. 
Nor  am  I  sure  there  are  not  other  errors  in 
the  record.    1  may  write  my  views  later. 

On  Rehearing. 

BROOKS,  J.  This  case  was  affirmed  at 
tbe  recent  Dallas  term,  and  now  comes  before 
us  on  motion  for  rehearing. 

The  first  ground  of  the  motion  Is  that  this 
court  erred  In  finding,  as  a  matter  of  fact, 
that  Cayetano  Pena  and  his  wife  testified 
that  they  "saw  appellant  and  codefendant  fire 
the  shot"  alleged  to  have  killed  the  deceased. 
If  appellant's  counsel  had  construed  the  opin- 
ion as  a  whole,  as  all  opinions  must  be  con- 
strued, they  would  have  seen  that  this  criti- 
cism was  gratuitously  Incorrect,  since  It  will 
be  shewn   by  a  reading  of  the  opinion  that 


tbe  following  statonent  is  therein  made,  to 
wit :  "Judge  Welch  was  at  said  city  holding 
court  at  the  time.  Appellant  and  Jose  Sando- 
val approached  tbe  window  of  Judge  Welch's 
room,  where  he  was  sleeping,  and  remained 
standing  there,  close  together,  side  by  side, 
for  a  short  period  of  time.  One  of  the  two 
fired  a  shot  into  the  house  through  the  win- 
dow where  Judge  Welch's  body  was  found. 
He  was  shot  from  that  point  through  the 
back."  Further  along  In  said  opinion  will 
be  found  the  following  statement:  "Only 
one  bullet  hit  the  body.  Cayetano  Pena  and 
his  wife,  Jesusa  Gonzales  de  Pena,  are  the 
two  witnesses  Who  testified  that  they  saw 
appellant  and  bis  codefendant  fire  the  shot 
as  above  detailed."  Further  along  in  said 
opinion  appears  the  following:  "They  saw 
appellant  and  his  companion  approach  and 
fire  the  fatal  shot"  The  latter  statement, 
when  construed  in  the  light  of  tbe  two  pre- 
vious statements,  shows  that  appellant's  criti- 
cism Is  hypercritical,  since  this  court  never 
attempted  to  say,  nor  does  It  now  understand 
the  record  to  be,  that  appellant  himself  fired 
the  shot  that  killed  the  deceased;  but  the  evi- 
dence does  conclusively  establish  the  fact  out 
of  the  mouth  of  the  two  above-named  wit- 
nesses that  appellant  In  direct  co-operation 
with  Sandoval,  was  present  when  the  shot 
was  fired  that  killed  tbe  deceased  through  the 
window  about  12  o'clock  at  night  and  they 
either  walked  or  ran  away  together  after  said 
shot.  It  is  Immaterial  whether  they  ran  or 
walked  away.  They  left.  They  were  at  the 
house  at  an  unseemly  hour.  .They  had  pre- 
viously approached  the  house,  and,  seeing  de- 
ceased sitting  in  his  door,  disappeared,  and  a 
short  while  after  deceased's  light  was  blown 
out  or  turned  out  Then  they  approached  the 
window,  as  stated,  and  fired  a  shot  into  the 
back  of  the  deceased,  according  to  the  testi- 
mony in  this  record.  The  witnesses  did  not 
say,  nor  does  the  opinion  of  this  court  say, 
that  the  witnesses  stated  which  one  of  the 
two  defendants  fired  the  shot.  Nor  does  it 
matter  under  the  law  of  principals  which  one 
fired  the  shot 

Appellant  further  insists  that  both  of  the 
state's  witnesses  testified  that  they  did  not 
see  any  weapon  whatever  in  the  possession  of 
either  appellant  or  Sandoval,  upon  either  of 
tbe  occasions  testified  to  by  said  witnesses. 
Moreover,  said  witnesses  testified  that  they 
did  not  see  the  flash  of  any  pistol  or  rifle 
shot  at  the  time  they  claim  to  have  he.ird  the 
shot  fired  by  either  appellant  or  Sandoval. 
The  testimony  of  the  witness  Cayetano  Pena, 
found  on  page  492  of  the  statement  of  facts. 
In  reference  to  the  immediate  facts  of  the 
shooting,  is  as  follows :  After  testifying  that 
he  saw  appellant  and  Sandoval  together  a 
short  while  before  the  killing,  he  then  testi- 
fied as  follows:  "The  second  time  that  I 
saw  these  two  men  come  by  my  house  that 
night  they  were  going  this  way  (Indicating 
by  reference  to  map).  This  Is  the  corner  of 
my  house,  and  this  Is  the  house  of  the  Judge 
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(indicating).  When  I  saw 'these  two  men 
there  the  second  time  that  night,  they  went 
this  way  (Indicating),  to  the  window  of  the 
judge's  room.  After  they  got  to  the  window, 
and  the  shot  was  fired,  they  went  this  way 
(indicating  by  reference  to  map).  I  did  not 
see  any  pistol  or  gun  on  either  of  these  two 
men  when  they  passed  my  house  either  time 
that  night.  When  the  shot  was  fired,  I  did 
not  remain  sitting  In  the  door.  I  went  to 
the  window.  I  went  to  the  window  in  that 
same  house  of  mine.  After  I  had  opened  the 
window,  my  wife  stood  at  my  back  behind 
me.  My  window  there  had  a  blind  on  It. 
When  I  went  to  the  window  the  blinds  were 
shut.  When  I  got  to  the  window  I  opened  It 
— opened  one  of  the  shutters.  When  they 
fired  the  shot,  I  was  at  the  door.  At  the  time 
I  saw  them  go  to  the  comer  of  the  priest's 
yard,  the  wall,  I  was  at  the  window.  When 
these  two  men  left  the  comer  of  the  house  in 
which  I  lived  and  went  to  the  window  of 
Judge  Welch,  they  went  in  a  natural  walk, 
side  by  side.  Before  they  fired  the  shot,  they 
remained  at  Judge  Welch's  window  very  lit- 
tle, hardly  any  time,  and  they  just  stood 
there  a  few  moments  after  they  fired  the 
sliot."  Furthermore,  the  witness  testifies: 
"The  window  into  which  I  saw  this  shot  fired 
was  the  first  window  on  the  part  towards  the 
rlrer.  After  the  sbot  was  fired,  they  went 
steadily  away.  They  went  In  an  ordinary 
pace.  That  is  what  I  saw — ^that  they  went 
In  an  ordinary  pace.  I  did  not  know  that 
night  that  Judge  Welch  had  been  killed." 
Now.  as  to  whether  the  witness  means,  by 
saying  "they  went  steadily  away"  from  the 
scene  of  the  homicide,  that  they  ran  or  walk- 
ed, as  stated  above,  becomes  utterly  imma- 
terial. They  left  the  building  together.  They 
went  there  together.  They  went  at  a  time 
when  no  possible  Inference  of  innocence  could 
be  attached  to  either,  at  the  dead  hour  of  the 
night,  walking  together  up  to  the  window. 
One  of  the  two  fired  a  shot  Into  the  house; 
the  deceased  lying  a  few  feet  from  the 
window.  The  mark  of  the  weapon  from 
which  the  fatal  ball  was  fired  was  Impressed 
on  the  window  blind,  and  on  a  direct  line, 
as  the  witnesses  testify,  with  the  back  of 
the  deceased,  and  that  the  hole  In  his  back 
was  made  by  the  bullet;  the  bullet  having 
passed  probably  through  his  heart 

The  second  ground  of  the  motion  complains 
that  the  court  erred  in  finding  as  a  conclu- 
sion of  fact  that  said  Cayetano  Pena  and  his 
wife  saw  appellant  and  Sandoval  run  away 
hurriedly  from  the  window  of  Judge  Welch's 
house.  The  last  statement  above  made  an- 
swers this  criticism  upon  the  opinion  of  this 
court 

The  third  ground  of  the  motion  is  that  the 
court  erred  in  its  conclusion  of  fact  that  "if 
the  testimony  of  the  witnesses  is  to  be  be- 
lieved, as  disclosed  by  this  record,  the  mo- 
tive for  the  killing  was  political,  and  appel- 
lant and  his  codefendant  were  the  hired  as- 
sassins of  the  political  enemies  of  Judge 


Welch."  Appellant  Insists  that  this  oon<!lu- 
slon  of  the  court  Is  absolutely  unsupported  by 
and  contrary  to  the  record  facts,  and  urgent- 
ly requests  this  court  to  set  out  such  of  the 
testimony  of  the  witnesses  as  this  court  con- 
siders to  be  sufficient  to  prove  that  appellant 
was  the  hired  assassin  of  political  enemies  of 
Judge  Welch.  Appellant  further  submits 
that  this  court  has  given  a  most  lame  and  im- 
potent reason  for  this  finding  of  fact,  viz.,  be- 
cause there  is  nothing  In  the  record  to  sug- 
gest that  appellant  and  his  codefendant  had 
any  personal  animosity  against  the  judge. 
Appellant  further  states  that  upon  reflection 
this  court  must  see  the  weakness  of  that  posi- 
tion. This  record  contains  something  over 
1,000  pages.  The  opinion  in  this  case  had 
to  be  gleaned  from  over  SOO  pages  of  state- 
ment of  facts,  and  In  sheer  deference  to  the 
fact  that  appellant  Insists  that  the  court 
erred  In  Its  conclusion  of  fact  that  the  motive 
for  the  killing  was  political  we  will  now  state 
the  substance  of  the  evidence  that  we  think 
suggests  the  motive  for  this  killing.  To  do  so 
in  detail  would  make  the  opinion  unneces- 
sarily prolix  and  tedious.  The  evidence 
shows  that  appellant  belonged  to  a  political 
organization  In  the  county  of  the  bomldde 
at  variance  with  that  of  the  district  judge 
whom  he  assassinated.  The  party  with  whom 
Judge  Welch  and  the  district  attorney  af- 
filiated and  appellant's  faction  or  party  were 
each  holding  a  political  meeting  on  the  night 
of  the  homicide.  Judge  Welch  had  been  ap- 
pealed to  by  one  of  the  adverse  factions  to 
appoint  part  of  said  adverse  faction  deputy 
sheriffs  to  keep  the  peace  on  the  next  day, 
which  was  election  day.  This  he  positively 
refused  to  do.  The  record  shows  that,  after 
his  death,  appellant  armed  by  some  author- 
ity, marched  by  and  stopped  in  front  of  the 
judge's  office,  where  he  was  killed,  in  compa- 
ny with  many  of  his  companions,  about  70  of 
whom,  if  this  record  Is  to  be  believed,  were 
armed.  In  fact,  one  bill  of  exceptions  in  tliis 
record  complains  of  the  action  of  the  court 
permitting  the  state  to  prove  this  last  fact 

We  did  not  mean  to  say,  nor  do  we  now 
state,  as  a  matter  of  law,  that  the  reason 
was  political ;  but  no  other  conclusion  can  be 
reached  by  the  candid  mind  in  reading  this 
record  other  than  the  fact  as  stated  In  the 
original  opinion,  that  appellant  was  the  hired 
assassin  of  political  enemies,  since  the  record 
discloses  that  appellant  and  the  deceased 
were  unknown  to  each  other,  or  at  least  that 
they  had  no  sort  of  bickering,  misunderstand- 
ing, or  personal  animosity  one  to  the  other. 
The  record  is  replete  with  various  circum- 
stances showing  the  most  Intense  animosity 
existing  among  the  crowd  that  appellant  ran 
with  against  the  judge  and  his  efforts,  as  he 
conceived  them,  to  enforce  the  law.  We  are 
not  here  called  on,  nor  are  we  attempting,  to 
pass  upon  the  justness  of  the  insistence;  nor 
are  we  Intimating  the  illegality  here  of  ap- 
pellant's Insistence  from  a  political  stand- 
point   With  those  matters  we  have  naught 
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to  do,  and  care  less.  Therefore,  if  appellant 
had  no  personal  animosity,  conceding  htm  ra- 
tional, and  no  plea  of  insanity  was  Interposed 
for  bim  In  this  case,  and  tbe  record  being 
full  and  replete  with  suggestions  of  political 
anltuosity,  tbe  kiUiDg,  occurring  at  tbe  dead 
hour  of  nigbt,  wben  tbe  victim  was  asleep, 
cannot  be  designated  otherwise  than  as 
an  assassination.  Then  the  evidence  show- 
ing to  our  minds  conclusively  that  appellant 
committed  the  assassination,  and  political 
animosities  being  rffe  and  manifest  from  a 
careful  inspection  of  tbls  record, '  we  cannot 
ascribe  the  motive  to  any  other  reason  than 
as  stated,  and  we  reiterate  and  here  state 
that  it  is  apparent  to  this  court  that  the  basis 
and  motive  for  this  homicide  and  assassina- 
tion was  political.  In  addition  to  tbe  above 
detailed  facts,  we  make  this  addition  thereto 
as  demonstrating  a  clear  and  rational  basis 
for  the  conclusion,,  stated  in  the  original 
opinion,  that  the  motive  for  this  killing  was 
I)olltlcal.  Appellant  and  companion  were  seen 
at  the  meeting  or  headquarters  of  the  politi- 
cal faction  with  which  they  affiliated  and  op- 
posed by  the  faction  with  which  tbe  deceased 
affiliated  before  killing.  Tbe  deceased  com- 
missioned members  of  bis  side  and  bad  re- 
fused to  authorize  those  of  the  opposing  fac- 
tion to  act  as  police  or  go  armed  the  follow- 
ing day — election  day.  Appellant  and  his 
companion  were  seen  and  talked  to  by  Gon- 
eales  just  after  the  killing.  Appellant  claim- 
ed the  shot  was  fired  in  the  direction  of  head- 
quarters of  his  faction,  while  Gonzales  said 
tbe  shot  was  fired  in  the  direction  of  de- 
ceased's room;  that  appellant  then  had  a  gun 
concealed,  only  the  barrel  of  which  could  be 
seen  by  Gonzales  during  the  conversation ; 
that  they  separated,  appellant  and  confeder- 
ate going  towards  headquarters,  where  he 
(appellant)  was  subsequently  seen. 

The  fourth  ground  of  the  motion  complains 
that  the  court  erred  in  its  conclusion  of  fact 
that  after  continued  search  appellant  was 
some  time  subsequently  arrested  in  old  Mexi- 
co. The  record  shows,  as  appellant  insists, 
that  be  remained  in  the  county  where  tbe 
homicide  occurred  for  some  time  after  the 
homicide,  and  that  he  did  not  leave  there  for 
Mexico  until  after  the  adjournment  of  the 
district  court  of  Starr  county  for  Its  spring 
term,  1907.  It  Is  furthermore  true  that  the 
principal  witnesses  against  appellant,  viz., 
Cayetano  Pena,  his  wife,  and  Joae  Maria 
Gonzales,  lived  In  Bio  Grande  City,  the  place 
of  the  homicide;  but  the  record  does  show, 
and  this  is  the  only  statement  we  were  at- 
tempting to  make,  that  appellant  was  cap- 
tured after  continued  search  in  Mexico,  and 
extradited,  and  brought  back  to  Texas — he 
resisting  arrest  and  doing  all  be  could  to  es- 
cape being  brought  back  to  Texas.  This  is 
the  only  thought  we  meant  to  suggest,  and 
the  only  legitimate  conclusion  that  could 
have  been  drawn  from  tbe  statement  in  the 
opinion. 


The  fifth  ground  of  the  motion  complains 
that  the  court  erred  in  finding  that  the  trial 
Judge  committed  no  error  In  failing  to  charge 
on  circumstantial  evidence  and  in  refusing  to 
charge  upon  circumstantial  evidence,  and 
feels  that  when  this  court  begins  to  discuss 
those  cases,  and  attempts  to  state  Just  why 
they  are  not  In  point  upon  appellant's  conten- 
tion here,  the  court  will  reach  the  conclusion 
that  it  erred  in  Its  original  finding  upon  this 
question  of  law.  In  the  first  place,  as  stated 
in  the  opinion  rendered  in  tbls  case  on  ha- 
beas corpus  (58  Tex.  Cr.  R.  466,  110  S.  W. 
89^,  the  court  unanimously  held  that  the  tes- 
timony of  the  state  is  positive  and  unequivo- 
cal that  relator,  in  company  with  another, 
killed  deceased  by  shooting  him  through  a 
window  at  night.  We  have  re-examined  all 
the  authorities  that  appellant  cites,  together 
with  a  great  many  other  authorities,  and 
have  no  occasion  now  to  change  our  opinion 
that  this  is  not  a  case  of  circumstantial  evi- 
dence. This  case  was  tried  by  the  court  be- 
low under  the  guidance  of  the  habeas  corpus 
opinion,  which  stated  that  the  evidence  was 
positive;  and  while  we  would  not  hesitate 
to  reverse.  If  we  thought  we  were  in  error, 
still,  after  a  thorough  and  careful  review  of 
all  the  authorities,  we  hold,  as  stated,  that 
It  Is  a  case  of  positive  testimony.  In  appel- 
lant's motion  for  a  new  trial  he  Insists  that 
none  of  the  authorities  cited  support  this 
court  In  the  previous  opinion.  In  the  case 
of  Polk  and  Watts  v.  State,  cited  In  the  origi- 
nal opinion,  we  have  a  case,  as  we  think,  ex- 
actly in  point  with  reference  to  the  facts  of 
this  case.  The  dying  declaration  of  the  de- 
ceased covers  all  the  salient  features  of  the 
state's  testimony,  and  from  it  we  quote.  Aft- 
er stating  he  went  to  a  literary  society  at  the 
church,  he  then  says:  "After  the  exercises 
broke  up,  the  two  Parsons  boys  got  company 
and  started  home.  The  balance  of  the  boys. 
Including  myself,  followed  along  behind  them, 
so  we  could  get  together  after  they  took  the 
girls  home.  The  reason  why  we  did  this  was 
because  we  feared  something  would  happen. 
After  we  left  the  church,  we  saw  three  boys 
coming  behind  us,  and  we  stopped  to  see  who 
they  were,  and  they  passed  us  on  the  other 
side  of  the  street,  and  I  saw  who  they  were. 
They  were  Austin  Polk,  Biz  Watts,  and  Mack 
Hughes,  who  had  one  eye.  They  walked  on 
ahead  of  us  for  some  piece,  and  after  they 
had  passed  us  they  got  on  the  same  side  of 
the  street  we  were  on,  but  kept  ahead  of  us, 
and  we  saw  them  turn  out  of  tbe  road  Into 
some  bushes,  in  a  run,  when  they  stopped. 
At  this  time  we  were  about  50  feet  from 
them,  and  I  beard  them  snapping  what 
sounded  like  a  pistol.  I  told  Mack  not  to 
shoot;  that  it  was  me.  Mack  Jumped  up  and 
started  to  run,  and,  as  he  did,  all  three  of 
the  boys  commenced  shooting.  I  could  tell 
that  Mack  Hughes  was  shooting  at  me,  but 
could  not  tell  which  way  Austin  and  Biz 
were  shooting,  but  think  they  were  shooting 
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at  the  Parsons  boys.  I  was  looking  at  Mack 
Hughes,  and  had  been  talking  to  him  before 
he  shot  me.  Mack  Hughes  was  the  one  that 
shot  me.  I  know  this.  There  were  several 
pistol  shots  fired.  I  don't  remember  how 
many  though;  but  all  the  boys  were  shoot- 
ing. At  the  time  of  the  shooting  it  looked  as 
If  Austin,  Mack,  and  Biz  were  shooting  at 
the  Parsons  boys,  who  were  with  the  girls, 
as  well  as  me,  and  the  boys  who  were  with 
me."  Now,  the  above  is  practically  the 
state's  case  against  the  appellants  Polk  and 
Watts,  the  decision  now  under  consideration. 
Mack  Hughes  was  tried  separately.  The  rec- 
ord does  not  show  wh&t  was  done  with  his 
case.  Now,  a  casual  reading  of  the  above 
statement,  and  certainly  a  full  reading  of  the 
decision  last  cited,  will  show  that  the  de- 
ceased did  not  swear  that  appellants  Polk 
an^  Watts  shot  him  at  all,  but  swears  posi- 
tively that  they  did  not  The  evidence  fur- 
ther shows  that  It  was  dark.  He  had  seen 
these  two  defendants  go  Into  the  woods  with 
Mack  Hughes,  and  Judge  Hurt  found  that  it 
was  not  necessary,  in  the  trial  of  these 
two  defendants,  to  charge  on  circumstantial 
evidence,  using  in  that  connection  the  follow- 
ing language:  "There  was  no  error  In  omit- 
ting to  charge  upon  circumstantial  evidence. 
See,  also,  Kldwell  v.  S.,  35  Tex.  Cr.  R.  264, 
33  S.  W.  842.  There  was  positive  evidence 
of  the  parties  participating  in  the  main  act, 
the  killing;  and,  if  not,  the  facts  were  in 
such  close  Juxtaposition  as  rendered  such 
charge  unnecessary." 

The  facts  show  that  Judge  Welch  and  the 
district  attorney,  Klelber,  were  sleeping  in  a 
small,  one-story  house;  each  occupying  rooms 
adjoining.  The  appellants  walked  up  at  the 
dead  hour  of  night,  and  one  or  the  other 
shot  into  the  window,  inflicting  a  wound  in 
the  back  of  the  deceased  while  sleeping. 
Now,  then,  if  the  evidence  had  shown  that 
this  shot  waked  Klelber  up,  and  he  should 
have  run  into  the  room  and  discovered  ap- 
pellants walking  "steadily  away,"  could  it 
be  rationally  Insisted  that  the  case  would 
have  been  a  case  of  circumstantial  evidence? 
Certainly  not,  especially  when  the  evidence 
of  the  two  Penas  is  considered.  Then  the 
only  dlfterence  between  this  condition  and 
the  record  before  us  Is  that  Klelber  did  not 
enter  the  room  immediately,  but  came  within 
five  or  six  hours,  or  at  least  when  he  waked 
up  in  the  morning  and  found  the  Judge  dead. 
Pena  and  his  wife  saw  one  of  the  parties 
shoot  into  the  room.  There  was  no  one  else 
in  the  room,  and  Klelber,  when  he  awoke, 
went  into  the  room  and  found  the  Judge 
dead.  Would  the  fact  that  he  went  then, 
instead  of  immediately,  render  the  case  one 
of  circumstantial  evidence?  CJertainly  not. 
Where  the  evidence  shows  that  a  certain 
party  is  sleeping  alone  In  a  room,  and  anoth- 
er imrty  is  seen  to  approach  said  room  at  ttfe 
dead  hour  of  night  and  fire  Into  said  room, 
the  fact  that  his  dead  body  is  not  found  until 


the  next  morning  does  not  per  se  make  it  a 
case  of  circumstantial  evidence.  Suppose  Pe- 
na and  his  wife,  after  hearing  the  shot  fired 
into  the  room,  and,  after  appellant  and  his 
companion  steadily  walked  away,  said  Pena 
and  wife  approached  the  bouse  and  found  de- 
ceased lying  on  his  cot  dead;  would  this 
have  made  it  a  case  of  circumstantial  evi- 
dence? We  apprehend  not,  and  yet  they 
could  not  swear  they  saw  the  bullet  kill  the 
deceased;  but  they  could  swear,  as  Kleiber 
did  swear,  that  there  was  no  one  else  In  the 
room,  and  the  physical  facts  show  that  the 
bullet  which  was  fired  into  the  window  kill- 
ed the  deceased.  But,  as  stated  in  the  origi- 
nal opinion,  if  these  are  circumstances  only 
going  to  show  the  fact  that  deceased  was  kill- 
ed by  appellant,  still  the  facts  are  in  such 
Juxtaposition  to  each  other  as  not  to  call  for 
a  charge  on  circumstantial  evidence. 

Appellant  in  his  zeal  insists  on  an  impossi- 
bility of  this  court,  in  that  he  suggests  that 
we  point  out  a  decision  exactly  like  the  one 
here  under  consideration.  The  philosophic 
principle  has  been  laid  down  by  many  courts 
that,  where  the  facts  are  In  such  Juxtaposi- 
tion one  to  the  other  as  in  this  case,  the 
court  does  not  have  to  charge  on  circumstan- 
tial evidence,  and  we  apprehend,  with  the  ut- 
most confidence  in  the  statement,  that  no 
court  of  last  resort  would  hold  the  facts  in 
this  case  warrant  a  charge  upon  circumstan- 
tial evidence. 

So  believing,  the  motion  for  rehearing  is  In 
all  things  overruled. 

RAMSEY,  J.  (dissenting).  Dissenting  opin- 
ions are  usually  in  vain,  and  for  the  most 
part  useless.  I  am  always  reluctant  to  dis- 
sent from  an  opinion  representing  the  delib- 
erate convictions  of  my  Associates,  and  here- 
tofore, in  the  few  Instances  in  which  I  hare 
found  myself  unable  to  agree  with  them,  I 
have  done  no  more  than  to  briefly  note  that 
fact,  with  as  brief  a  statement  of  the  sub- 
stance of  my  own  opinion;  but  the  import- 
ance of  the  questions  involved  in  this  case 
and  that  decent  respect  for  the  opinion  of 
the  profession  which  every  Judge  should  en- 
tertain have  constrained  me  to  set  out  at 
length  the  particular  reasons  upon  which  my 
own  opinion  is  based.  I  am  sure,  if  I  write 
with  earnestness,  it  will  be  understood  that 
it  is  without  disrespect  to  the  opinion  of  the 
majority  and  is  due  to  the  strong  opinions 
which  I  entertain.  In  my  Judgment,  and  as 
I  read  and  interpret  the  law,  the  opinion  of 
the  majority  overturns  the  ancient  land- 
marks of  the  law,  is  a  departure  from  the 
settled  rule  in  this  court,  and  our  Supreme 
Court  for  more  than  a  half  century,  Is  whol- 
ly unsupported  by  any  authority,  in  the  face 
of  all  the  authorities,  and  wholly  without 
legal  reason  as  a  basis.  If  this  opinion  I  so 
entertain  is  correct,  I  ought  to  dissent  As 
to  whether  I  am  right  or  wrong  will  be 
Judged  by  the  reasons  given  and  authorities 
cited  in  this  opinion. 


Digitized  by 


Google 


Tex.) 


CABRERA  V.  STATE. 


1065 


What  are  the  facts?  Stanley  Welch,  Judge 
of  the  Twenty-Eighth  judicial  district,  was 
assassinated  In  Rio  Grande  City,  Starr  coun- 
ty, Tex.,  on  the  night  of  November  5,  1906. 
The  general  election  at  the  time  fixed  by  law 
was  to  be  held  on  the  next  day,  and  there 
was  and  had  been  considerable  political  ex- 
citement In  that  section  of  the  state,  and 
particularly  In  Rio  Grande  City.  The  body 
of  the  lamented  judge  was  found  on  the 
morning  of  November  6th,  between  7  and  8 
o'clock.  His  death  undoubtedly  resulted 
from  a  gunshot  wound,  and  he  had  apparent- 
ly been  dead  for  several  hours  when  found. 
There  was  a  bullet  wound  In  his  back,  one 
In  his  breast,  and  two  wounds  on  his  left 
arm,  evidently  made  by  the  same  bullet  He 
was  occupying,  when  killed,  the  south  room 
of  a  two-room  one-story  brick  house;  the  ad- 
joining or  north  room  being  occupied  by 
John  I.  Klelber,  the  district  attorney.  To 
the  east  of  the  ofiBce  building,  in  the  south 
room  of  which  Judge  Welch's  body  was 
found,  and  at  a  distance  of  about  120  feet, 
was  a  one-story  building,  one  room  of  which 
was  occupied  by  Cayetano  Pena  and  Jesusa 
Gonzales  de  Pena,  his  wife.  This  last-named 
bouse  was  situated  upon  a  rise  about  seven 
feet  above  the  elevation  of  the  Welch  house. 
The  view  from  the  two  houses  was  practical- 
>ly  unobstructed.  There  was  no  fence  around 
the  Welch  house.  To  the  north  lay  Third 
street,  60  feet  in  width,  upon  the  opposite 
side  of  which  was  what  is  known  as  the 
"Priests'  Inclosure,"  occupying  about  a  half 
block,  and  surrounded  by  a  brick  wall  about 
seven  feet  in  height  To  the  south  of  the 
Welch  house  were  vacant  lots,  and  then  a 
small  jacal.  The  county  courthouse  Is  sit- 
uated at  the  bead  of  Britton  avenue,  about 
500  feet  north  of  where  Judge  Welch  was 
killed.  The  Catholic  Church  Is  diagonally 
across  Britton  avenue,  northwest  from  the 
Welch  house,  and  facing  south  upon  the  cor- 
ner of  Britton  avenue  and  Third  street. 
Two  political  meetings  were  being  held  in 
Rio  Grande  City  on  the  night  of  the  assassi- 
nation. One  meeting  was  held  at  what  is 
known  as  the  "Red  Corral"  or  club,  where 
the  Democratic  adherents  were  gathered, 
and  the  other  at  the  "Blue  Corral"  or  club, 
where  Independent  and  Republican  forces 
were  assembled.  The  former  was  held  in 
what  is  known  as  the  old  courthouse,  and 
the  latter  In  what  Is  known  as  "Juan  Hino- 
josa's  Inclosure."  The  Rio  Grande  river 
runs  approximately  east  and  west  at  the  foot 
of  Britton  avenue,  south  of  the  courthouse 
and  Welch  bouse.  The  cot  upon  which  Judge 
Welch's  body  was  found  lying  was  directly 
In  front  of,  and  at  a  distance  of  from  four 
to  six  feet  from,  the  east  window  of  hia 
room.  The  south  room  was  separated  from 
the  north  room  by  a  brick  partition,  In  which 
was  a  white  pine  door,  with  a  transom  over 
same.  None  of  the  witnesses  knew,  or  even 
suspected,  that  Judge  Welch  had  been  killed 


until  between  7  and  8  o'clock  on  the  morning 
of  the  6th  of  November. 

There  is  no  evidence  in  the  record  to  show 
any  motive  whatever  on  the  part  of  either 
appellant  or  Jose  Sandoval  to  kill  Judge 
Welch,  except  as  same  may  be  implied  by 
the  circumstances.  We  think  the  Inference 
Is  fair  that  his  death  was  due  to  political  an- 
imosity, though  there  Is  nothing  to  show  any 
special  reason  that  bis  death  should  have 
been  sought  by  either  appellant  or  Sandoval. 
There  is  no  evidence  to  show  that  either  of 
said  parties  was  personally  acquainted  with 
Judge  Welch,  nor  was  there  any  evidence  to 
show  that  appellant  and  Sandoval  were  ac- 
quainted with  each  other,  or  had  ever  met, 
prior  to  the  night  on  which  the  judge  was 
killed.  Sandoval  lived  In  Mexico  and  was  a 
cltieen  of  that  republic.  Appellant  bad  lived 
In  that  section  many  years,  and  the  testi- 
mony Indicates  that  he  was  an  adherent  of 
the  opposition  party  to  Judge  Welch,  though 
he  was  not  specially  prominent  in  it;  nor 
was  there  a  hint  In  the  testimony  of  any 
words  spoken  by  blm  or  to  bim  touching 
Judge  Welch.  It  is  simply  shown  that  there 
was  an  intense  feeling  and  hostility  between 
the  factious,  and  that  he  belonged  to  the  in- 
dependents, and,  later,  the  fact  that  Judge 
Welch  was  killed.  The  testimony  upon 
which  a  conviction  was  songht  except  a  few 
wholly  incidental  circumstances,  rests  in  the 
evidence  of  Jesusa  Gonzales  de  Pena  and 
her  husband,  Cayetano  Pena.  There  are 
many  contradictions  between  these  witness- 
es. They  contradict  themselves  repeatedly, 
their  testimony  is  contradictory  as  same  was 
delivered  on  habeas  corpus  trial,  and  on  this 
trial  they  contradict  themselves  and  contra- 
dict each  other.  Cayetano  Pena  was  shown 
to  have  been  charged  and  convicted  of  more 
than  one  ottense  growing  out  of  the  customs 
laws,  and  his  wife,  Jesusa  Gonzales  de  Pena, 
is  sbown  to  have  been  a  witness  of  such 
dense  ignorance  and  incapacity  as  to  almost 
stagger  belief.  She  testified  that  she  did  not 
know  how  old  she  was,  did  not  know  the 
date  of  the  birth  of  any  of  her  11  children, 
did  not  know  the  date  of  her  own  marriage, 
did  not  know  how  many  windows  there  were 
In  the  front  of  the  house  in  which  she  had 
lived  at  the  time  of  the  murder  for  a  year, 
did  not  know  what  year  it  was  at  the  time 
she  testified,  did  not  know  what  month  or 
day  of  the  week  It  was  upon  which  she  was 
testifying,  and  did  not  know  the  year  in  which 
the  shot  was  fired  which  killed  Judge  Welch. 
She  also  testified  that  she  did  not  know 
what  north,  south,  east  or  west  was;  that 
she  did  not  know  how  to  read  or  write,  or  tell 
the  time  by  the  clock  or  a  watch.  Her  testi- 
mony, however,  on  this  trial,  was  to  the  ef- 
fect in  substance,  that  on  the  night  of  the 
murder  she  and  her  husband  were  in  the 
house  above  described;  that  on  that  night, 
between  11  and  12  o'clock,  her  husband  was 
sitting  In  the  door  In  a  chair,  and  she  was 
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ting  Inside  his  room  in  front  of  the  door; 
that  there  was  a  light  burning  in  his  room; 
that  while  she  and  her  husband  were  sitting 
there,  and  while  Judge  Welch  was  also  sit- 
ting in  bis  door,  appellant  and  Jose  Sandoval 
passed  in  front,  and  within  six  or  seven  feet, 
■of  the  door  where  witness  was  sitting;  that 
they  were  coming  from  the  direction  of  the 
river,  and  were  going  toward  the  north. 
"Witness  knew  them  both  well;  that  they 
passed  along  in  front  of  the  bouse,  along  the 
walk,  and  said  nothing;  that  some  time  aft- 
er these  two  men  passed  Judge  Welch's  light 
was  extinguished  and  his  door  closed;  that 
about  an  hour,  more  or  less,  after  they  pass- 
ed the  first  time,  witness  saw  appellant  and 
Jose  Sandoval  coming  from  the  same  direc- 
tion in  which  they  had  come  before,  but 
before  getting  in  front  of  her  door  they  turn- 
ed off  towards  Judge  Welch's  office,  and, 
walking  upright  and  In  a  perfectly  nntural 
manner,  walked  to  the  window  of  Judge 
Welch's  room;  that  when  they  got  to  the 
window  they  stood  close  together  a  few  mo- 
ments, and  then  witness  heard  a  shot  fired; 
and  that  in  a  short  time  after  the  shot  was 
fired  appellant  and  Sandoval  walked  oft  in 
the  direction  of  the  priest's  house.  She  did 
not  know,  nor  did  she  indicate  by  any  hint 
in  the  testimony,  which  of  the  two  men  fired 
the  shot,  though  she  testifies  that  the  shot 
was  fired  at  the  oast  window  of  Judge 
Welch's  room;  that  she  did  not  see  that  ei- 
ther of  the  parties  had  a  rifle  or  a  pistol  or 
firearm  of  any  kind  on  either  of  the  two  oc- 
casions when  she  saw  them;  that  she  heard 
no  other  sound,  nor  did  she  see  the  flash  of 
any  pistol  or  gun.  She  also  testified  that  aft- 
er the  firing  of  the  shot  she  suspected  noth- 
ing wrong,  and  did  not  know  Judge  Welch 
had  been  killed  until  she  was  so  told  the 
next  morning.  She  testified,  as  did  her  hus- 
band, that  they  agreed  that  they  would  tell 
no  one  of  the  circumstance  of  the  night  be- 
fore, because  they  were  afraid  to  do  so;  nor 
did  they  say  anything  about  the  fact  to  any 
one  until  several  months  thereafter. 

Jose  Maria  Gonzales  testified  that  be  was 
living  In  Rio  Grande  City,  at  a  place  between 
Judge  Welch's  ofllce  and  the  Blue  Club ;  that 
he  had  been  attending  the  two  political  meet- 
ings, which  were  polng  on  on  the  night  in 
question,  and  went  home  about  12  o'clock,  and 
had  partly  undressed,  when  he  heard  a  shot 
in  the  direction  of  the  Welch  oflice,  and  got 
up,  dressed,  and  walked  out  in  the  street 
near  his  house,  and  met  appellant  and  anoth- 
er man  whom  he  did  not  know,  coming  from 
the  direction  where  he  had  heard  the  shot; 
that  appellant  carried  what  witness  took  to 
be  a  rifle'  partly  concealed  under  his  coat. 
This  witness  had  some  conversation  with  ap- 
pellant, in  which  appellant  8,ild  in  substance 


they  had  so  desired ;  but  they  came  on  to- 
ward him,  walking  at  a  natural  gait,  walked 
straight  up  to  where  he  was  in  the  street, 
and  spoke  in  a  perfectly  natural  way  as  they 
passed  him,  asking  him  in  which  direction 
was  the  shot.  It  was  shown  that  a  message 
had  been  sent  to  Mexico  on  November  5th  for 
Jose  Sandoval,  and  tlie  witness  Clark  saw 
him  on  this  side  of  the  river  in  Texas  that 
evening  about  five  miles  from  Roma ;  and  he 
was  on  horseback,  and  was  at  the  time  on  the 
way  to  Rio  Grande  City.  It  was  demonstrat- 
ed to  my  mind  by  quite  a  number  of  circum- 
stances that  the  shot  which  killed  Judge 
Welch  passed  through  the  east  window  of  his 
office,  entering  the  body  in  his  back,  and  caus;- 
ing  his  death.  It  Is  a  fair  Inference,  I  think, 
from  the  entire  record,  that  the  motive  for 
this  killing  was  political  animosity,  due  to 
the  activity,  as  believed,  of  Judge  Welch  in 
respect  to  political  differences  between  the 
two  contending  factions,  and  particularly  to 
his  refusal  to  grant  the  right  to  bear  arms  to 
the  party  of  which  appellant  was  a  member. 
In  this  connection  It  should  be  stated  that  in 
a  general  way  the  testimony  of  Cayetano 
Pena  supported  that  of  his  wife  as  to  the 
movements  of  appellant  and  Sandoval  as  to 
the  firing  of  the  shot  and  their  presence  at 
the  window  when  the  shot  was  fired,  and  for 
the  purpose  of  this  discussion  (whatever 
might  be  my  own  opinion  as  a  matter  of  fact) 
it  will  be  assumed  that  the  evidence  is  suffi- 
cient to  show  that  appellant  and  Sandoval 
were  at  the  window  of  Judge  Welch's  house, 
and  that  one  or  the  other  of  them  fired  a  shot 
into  said  window. 

If  this  be  true,  and  so  much  be  conceded, 
two  questions  arise:  First,  whether  or  not, 
even  if  it  be  conceded  that  appellant  fired  tbe 
shot,  it  was  a  case  of  circumstantial  evidence, 
and  should  the  court  have  given  in  charge  to 
the  jury  an  instruction  In  respect  to  that 
character  of  testimony?  Second,  the  question 
whether,  while  the  evidence  shows  that  one 
of  the  two  parties  committed  the  murder, 
without  showing  which  one  of  them,  and  the 
other  did  nothing — that  Is,  committed  no 
overt  act  and  spoke  no  word,  as  testified  to 
by  any  witness — and  that  his  connection  and 
relation  with  the  killing  Is  to  be  gathered 
from  his  presence  and  other  circumstances 
connected  with  the  killing,  was  not  a  charge 
on  circumstantial  evidence  required?  It  is 
well  settled  in  this  state,  where  the  case  is 
one  depending  alone  upon  circumstantial  evi- 
dence, the  court  must  charge  upon  that  char- 
acter of  evidence,  whether  requested  to  do  so 
or  not.  Hunt  v.  State,  7  Tex.  App.  212-236 ; 
Howard  v.  State,  8  Tex.  App.  5»-50:  Ross 
V.  State.  9  Tex.  App.  275 ;  Ward  v.  State,  10 
Tex.  App.  293-297;  Barr  v.  State,  10  Tex. 
App.  607-513;    RobertJ9on  y.  State;  10  Tex. 


■siait;,  xa  iex.  App.  tfu»-ai»;   L,ee  v.  state,  14 
Tex.    App.    266-270;    Dovallna   v.   State,   14 
Tex.  App.  312-314 ;   Cooper  v.  State  16  Tex. 
App.  341-344;    Black  v.  State,  18  Tex.  App. 
124-130;    Puryear  v.  State,  28  Tex.  App.  73- 
77,  11  S.  W.  029.    It  Is  as  well  settled  that, 
where .  the    case  Is  not  dependent  alone  on 
circumstantial  evidence,  the  court  Is  not  re- 
quired to  charge  upon  that  character  of  evi- 
dence.    Tooney  v.  State,  8  Tex.  App.  452- 
456 ;   Buntaln  v.  State,  15  Tex.  App.  515-520 ; 
IlunnlctJtt  V.  State,  18  Tex.  App.  498-522,  61 
Am.  Rep.  830;   House  v.  State,  19  Tex.  App. 
227-240;    Smith  v.  State,  21  Tex.  App.  277- 
307,  17  S.  W.  471.    These  general  principles 
are  so  well  settled  that  the  propositions  need 
no  discussion,  and  the  rule  seems  to  be  recog- 
nized in  the  majority  opinion.    That  this  was 
a  case  of  drcamstantlal  evidence,  judged  by 
the   decisions  of  this  court  heretofore,   we 
shall    hereafter   undertake    to    demonstrate. 
None  of  the  cases  cited  by  the  court  In  the 
original  opinion  herein  were  cases  of  circum- 
stantial evidence,  and  none  of  them  are  in 
point  In  support  of  the  conclusion  reached  by 
the  majority,  except  the  case  of  Beason  v. 
State,  43  Tex.  Cr.  R.  442,  67  S.  W.  96,  69  L. 
R.  A.  193,  which  sustains,  as  I  believe,  my 
position.     All   the  other  cases  cited  in   the 
original  opinion  of  the  court  were  cases  of  di- 
rect testimony,  and  In  not  one  of  them  was 
the  testimony  circumstantial.     To  establish 
this  conclusion  let  us  review  the  cases. 

The  first  case  cited,  Dobbs  v.  State,  51  Tex. 
Cr.  R.  629, 103  S.  W.  918,  was  a  case  In  which 
the  wife  of  the  appellant  testified  in  express 
terms  to  the  fact  of  the  killing.  Indeed,  It 
was  not  denied.  The  Issue  in  that  case  was 
an  issue  of  self-defense.  We  find  in  this  opin- 
ion, written  by  Judge  Brooks,  this  statement : 
"Appellant,  however,  insists  the  court  erred 
In  falling  to  charge  the  law  of  circumstantial 
evidence.  Appellant's  wife  saw  the  difiSculty, 
and  testifies  to  the  shooting  of  deceased  by 
her  son ;  appellant  being  present  at  the  time." 
We  have  examined  the  original  record,  and 
note  that  the  statement  of  facts  on  this  trial 
was  returned,  under  the  direction  of  this 
court,  to  the  court  below,  and  we  cannot, 
therefore,  do  more  than  quote  from  the  orig- 
inal opinion ;  but  on  the  second  appeal  of  this 
case  (113  S.  W.  923),  wherein  the  opinion  was 
written  by  myself,  this  statement  appears: 
"Mrs.  Dobbs  had  testified  on  direct  examina- 
tion that  when  the  gun  fired  she  was  just 
north  of  her  house  putting  up  some  chickens ; 
that  she  heard  deceased  say  in  a  loud  voice, 
'Pap  is  going  to  swear  lies  on  me  about  that 
land ;'  that  she  ran  up  to  where  she  could 
see  them,  and,  when  she  got  within  40  or  50 
yards  from  where  her  husband  was.  she  saw 
deceased  jump  out  of  the  buggy  and  grab  her 
husband's  gun;  that  they  iscnflled  over  the 
gun  awliile,  and  it  was  finally  broken,  her 


son  nrea."  xnus  it  wui  oe  nocea  oy  an  in- 
spection of  this  case  that  Dobbs  was  an  ac- 
tive participant  In  the  encounter  and  that  the 
act  of  the  killing  was  in  response  to  Ills  in- 
vitation and  by  his  procurement,  and  that 
this  fact  was  testified  to  by  an  eyewitness. 
Of  course.  It  is  obvious  that  in  this  case  no 
charge  on  circumstantial  evidence  was  re- 
quired. 

The  next  case  cited  is  the  case  of  Keith  v. 
State,  50  Tex.  Cr.  R.  03,  94  S.  W.  1044.  That 
was  not  a  case  of  circumstantial  evidence, 
and  is  not  in  point  at  all.  Judge  Davidson, 
who  wrote  the  opinion  in  that  case,  gives  a 
brief  statement  of  the  facts.  I  quote  enough 
of  it  to  show  what  was  in  his  mind  In  pass- 
ing on  the  Issues  raised  therein :  "The  evi- 
dence shows  that  when  appellant  reached  the 
residence,  and  after  being  introduced  to  de- 
ceased, they  sat  awhile  conversing  on  the  gal- 
lery. Appellant  mentioned  his  mission ;  that 
he  had  come  there,  not  for  the  purpose  of 
talking  with  him  about  his  family  troubles, 
but  to  talk  with  him  In  a  quiet  and  friendly 
way  about  his  treatment  of  his  (appellant's) 
mother.  As  soon  as  this  statement  was  made, 
deceased  got  up  from  bis  position,  where  he 
was  sitting  on  a  cot,  and  started  in  the  direc- 
tion of  appellant,  with  his  right  hand  reach- 
ing towards  his  pocket,  where  he  had  a  knife, 
remarking,  'If  that  Is  your  game,  I  will  kill 
you,'  accompanying  the  expression  with  an 
oath.  Appellant  told  him  to  stand  back ;  he 
did  not  want  to  hurt  him ;  did  not  want  any 
trouble  with  him ;  not  to  come  on  him.  De- 
ceased continued  to  come,  until  he  came  to 
close  quarters.  Four  shots  were  fired,  and 
deceased  was  killed."  In  discussing  the  ques- 
tion of  the  necessity  of  a  charge  on  circum- 
stantial evidence.  Judge  Davidson  disposes  of 
the  matter  in  this  summary  fashion :  "We 
do  not  believe  that  the  court  erred  In  falling 
to  charge  on  circumstantial  evidence.  Appel 
lant  admitted  the  killing.  The  circumstance.^ 
place  the  two  parties  on  the  gallery  together, 
and  appellant  In  such  close  juxtaposition  to 
the  killing  that,  even  without  the  confession, 
it  would  not,  in  our  judgment,  be  a  case  call- 
ing for  a  charge  on  circumstantial  evidence. 
He  did  all  the  shooting." 

The  facts  of  the  case  in  Kldwell  v.  State, 
35  Tex.  Cr.  R.  264,  33  S.  W.  842,  are  some- 
what obscure;  but  as  we  understand  the 
facts.  Interpreted  in  the  light  of  the  compan- 
ion case  of  Moffatt  v.  State,  35  Tex.  Cr.  R. 
257,  33  S.  W.  344,  it  is  no  more  In  point  than 
the  case  we  have  just  mentioned.  In  the 
course  of  the  opinion.  Judge  Henderson, 
speaking  for  the  court,  says :  "The  appellant 
in  this  case  asked  a  charge  on  circumstantial 
evidence,  and  contends  in  that  connection 
that,  although  the  accomplice  was  present 
and  saw  the  killing,  yet,  it  being  dark,  and  at 
the  very  time"  of  the  killing  he  being  son)* 


a  charge  should  be  given  on  circumstantial 
evidence,  and  at  the  time  the  fatal  stroke  was 
given  he  was  ao  near  and  In  such  juxtaposi- 
tion, though  he  may  not  have  seen  which  one 
of  the  two  parties  inflicted  the  stabs  and 
blows,  several  of  which  were  fatal,  yet,  in  the 
view  we  take  of  the  case,  It  would  make  no 
.  difference,  as  to  their  guilt,  which  one  may 
have  caused  the  wounds."  As  above  stated, 
the  facts  are  not  given  In  the  Kldwell  Case ; 
t)Ut  in  the  companion  case  of  Moffatt  v.  State 
it  is  recited  by  the  witness  Lay  as  follows: 
•That,  after  Pratt  feU,  Moffatt  and  Kldweil 
came  to  where  witness  was  standing,  and  said 
that  they  had  killed  Pratt.  Kldwell  had  a 
dirk  In  bis  hand,  carrying  it  with  the  point 
hanging  down."  So  that  It  Is  obvious  In  this 
case  that  tills  was  not  a  case  of  circumstan- 
tial evidence,  and  has  no  sort  of  relevan<7 
to  the  case  under  consideration  ttere. 

The  case  of  Holland  v.  State,  45  Tex.  Gr. 
R.  172,  74  S.  W.  783,  is  still  less  In  point. 
That  was  a  bnrglary  case.  The  evidence 
showed  that  one  Schroeder,  whose  house  was 
burglarized,  had  Just  left  the  room  and  clos- 
ed the  door,  and  that  two  or  three  minutes 
after  this  he  went  downstairs,  and  his  wife 
went  upstairs  to  their  room,  and  he  jieard 
her  scream;  that  when  bis  wife  reached  the 
room  she  saw  defendant  In  there.  Here  the 
fact  that  the  door  was  closed  Is  shown  by 
positive  testimony.  The  fact  that  the  appel- 
lant entered  the  room  and  was  in  the  room 
Is  shown  by  positive  testimony.  Appellant 
admitted  being  in  the  room,  though  he  says 
the  door  was  partly  open,  and  gave  the  ex- 
planation that  he  was  looking  for  a  closet. 
There  is  no  discussion  in  this  case,  further 
than  a  remark  that  the  court  did  not  believe 
the  evidence  was  circumstantial  as  to  the 
breaking,  and  hence  It  followed  that  the  court 
did  not  err  in  refusing  to  charge  on  circum- 
stantial evidence. 

The  case  of  Polk  v.  State,  35  Tex.  Cr.  R. 
495,  34  S.  W.  683,  which  Is  discussed  at  some 
length  in  the  opinion  on  motion  for  rehearing, 
Is  perhaps  least  of  all  the  cases  cited  in 
point.  There  it  nnquallfledly  appears  that 
the  guilt  of  appellant  was  shown  by  positive 
testimony.  Let  us  examine  that  case.  Judge 
Hurt,  speaking  for  the  court,  In  the  course 
of  his  opinion  says:  "There  was  positive  evi- 
dence of  the  parties  participating  In  the 
main  .ict,  the  killing;  and.  If  not,  the  facts 
were  In  such  close  juxtaposition  as  rendered 
such  charge  unnecessary."  In  the  dying  dec- 
larations of  Rufus  Jamison,  the  deceased, 
among  other  things,  he  says:  "Mack  Hughes 
was  the  one  that  shot  me.  I  know  this. 
There  were  several  pistol  shots  fired.  I 
don't  remember  how  many,  though ;  but  all 
the  boys  were  shooting.  At  the  time  of  the 
Bhootlng,  It  looked  as  if  Austin,  Mack,  and 
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ed  by  positive  testimony,  and  this  fact  is  ex- 
pressly recognized  by  Judge  Hurt,  who  wa» 
not  likely  to  be  mistaken  in  his  opinion. 

Nor  Is  the  case  of  Adams  v.  State,  34 
Tex.  Or.  S.  470,  81  S.  W.  372,  in  point.  That 
was  a  case  of  horse  theft  The  facts  In  tiie 
case,  as  briefly  stated  In  the  opinion,  are 
that  appellant  was  "seen  by  the  witness 
Lowe  on  the  day  of  the  alleged  theft,  just 
outside  of  said  pasture,  near  a  road  which 
led  along  the  fence ;  and  the  defendant  was 
just  ahead  of  the  colt,  which  seemed  to  be 
following  him.  He  told  said  witness,  as  he 
passed  him,  that  the  colt  had  jnst  jumped  out 
of  the  pasture,  and  that  he  was  following 
him,  and  that  he  was  going  to  drive  him 
back.  At  some  distance  further  on.  In  the 
same  road,  which  led  along  the  pasture  fence, 
he  was  met  by  the  witness  Counts,  and  was 
then  driving  said  colt  along  the  road.  De- 
fendant offered  to  sell  the  said  colt  to  the 
witness  Counts.  He  told  him  that  the  colt 
had  the  distemper,  and  that  he  had  been  rid- 
ing him,  and  he  was  afraid  It  would  not  bold 
out  to  make  the  trip  he  was  on."  This  is 
positive  evidence,  first,  that  when  first  seen 
appellant  disclaimed  any  knowledge  of  the 
animal,  and  when  seen  a  very  short  time 
thereafter  he  was  driving  the  colt  and  set  up 
a  claim  of  ownership  to  it  No  more  positive 
testimony  of  a  taking  could  well  be  imagined. 
It  was  not  necessary,  in  order  to  make  the 
evidence  of  the  taking  positive,  that  any  one 
should  have  actually  seen  him  put  his  good 
right  hand  on  the  horse's  mane  and  put  a 
rope  around  him;  but  the  facts  are  shown 
by  positive  testimony  that  the  property  did 
not  belong  to  him,  that  when  first  seen  he 
recognized  this  fact  and  stated  he  was  going 
to  drive  the  colt  back,  and  that  at  some  dis- 
tance further  on  In  the  same  road  he  was  met 
by  another  witness,  who  saw  him  driving  the 
animal  and  heard  him  in  person  set  up  a 
claim  of  ownership  to  the  colt.  There  Is  no 
discussion  by  Judge  Hurt  in  this  case,  but  he 
disposes  of  the  claim  and  contention  that  the 
court  erred  in  not  charging  on  circumstantial 
evidence  in  this  language:  "If  said  colt  bad 
jumped  out  of  the  pasture,  as  stated  by  ap- 
pellant, said  witness  Lowe  saw  him  at  or 
about  the  time  he  was  In  the  act  of  taking 
possession  of  the  colt,  and  the  witness  Counts 
met  him  in  a  very  shbrt  time  theieafter. 
But  If  it  be  conceded  that  no  witness  saw 
him  In  the  very  act  of  taking  possession  of 
said  colt  yet  the  testimony  places  defendant 
in  juxtaposition  to  the  main  fact,  which  la 
the  act  of  taking  In  this  case,  so  that  the 
omission  to  give  the  charge  on  circumstantial 
evidence  was  not  calculated  to  injure  de- 
fendant's rights." 

The  next  case  referred  to,  Baldwin  v. 
State,  81  Tex.  Cr.  B.  688,  21  B.  W.  679,  Is 


at  all.  Is  not  of  sufficient  importance  to  re- 
quire a  reversal.  Tbe  missing  hogs  were 
traclced  a  short  distance  from  the  place  at 
which  they  were  taken*  and  discovered  in  the 
possession  of  defendant  and  his  brother,  who 
were  driving  them,  and  who  drove  them  on 
home  and  butchered  them.  While  no  witness 
saw  defendant  actually  take  possession  of 
the  hogs,  yet  the  criminative  circumstances 
are  in  such  'juxtaposition  to  the  main  fact' 
that  the  omission  to  give  the  charge  was  not 
calculated  to  Injure  defendant's  rights." 

The  next  case  referred  to.  Crews  v.  State, 
34  Tex.  Cr.  R.  533,  31  S.  W.  373,  was  a  case 
of  positive  testimony.  That  was  a  case  of 
murder,  and  is  well  briefed  by  both  counsel 
for  the  state  and  defendant,  and  seems  to 
have  received  more  than  usual  attention  both 
by  counsel  and  tbe  court  Judge  Henderson 
In  that  case  says:  "While  It  Is  true  In  this 
case  that  no  witnesses  testify  that  they  saw 
the  act  of  killing,  yet  the  facts  and  circum- 
stances of  this  case  are  of  a  character  to 
place  defendant  in  such  proximity  and  Jux- 
taposition to  the  fact  of  killing  as  to  render 
such  a  charge  unnecessary,  and,  besides,  the 
statements  of  deceased  and  Mrs.  Crews  were 
In  the  nature  of  positive  evidence."  The 
whole  facts,  taken  together,  show  beyond  the 
shadow  of  a  doubt  that  the  evidence  was  pos- 
itive and  true,  as  the  following  statement 
will  show:  "The  little  boy  in  the  house 
heard  his  mother.  Just  before  she  received  her 
death  wound,  cry.  out  to  Crews  not  to  shoot, 
and  the  father,  as  soon  as  they  went  to  him, 
as  a  part  of  the  res  gestse,  when  asked  who 
did  it,  said  that  it  was  Crews,  and  that  he 
robbed  him,  and  rode  off  on  his  horse  Joe; 
and  he  was  seen  a  short  time  thereafter,  near 
the  scene  of  the  homicide,  riding  the  deceas- 
ed's horse,  with  his  gun."  So  that  here  is 
the  spontaneous  cry  of  a  little  child,  testify- 
ing to  the  declaration  of  his  mother,  in  her 
extremity  and  just  before  she  received  her 
death  wound,  crying  out  to  Crews  not  to 
shoot,  and  the  father,  who  was  also  killed 
at  the  time,  spontaneously  stating  as  part  of 
tbe  res  gestae  that  it  was  Crews  who  did  the 
killing.  There  can  be  no  doubt  that  this  was 
a  case  of  positive  testimony. 

Nor  is  the  case  of  Bennett  v.  State,  32  Tex. 
Cr.  K.  216,  22  S.  W.  684,  in  point  That  also, 
was  a  case  of  positive  evidence.  Let  us 
examine  the  record.  The  opinion  is  quite 
brief,  nor  are  the  facts  given  at  any  length ; 
but  in  paragraph  3  of  the  opinion,  written  by 
Judge  Simklns,  this  statement  was  made: 
"The  court  did  not  err  in  falling  to  tell  the 
Jury  that  this  was  a  case  wholly  of  circum- 
stantial evidence.  The  evidence  was  direct 
and  positive  as  to  appellant's  guilt  as  testi- 
fied to  by  an  eyewitness,  and,  if  the  shooting 
was  not  seen,  the  facts  were  In  satdi  dose 


wrote  the  opinion  In  that  case,  among  other 
things,  states:  "The  evidence  In  this  case 
Is  not  wholly  circumstantial  in  a  legal  sense. 
The  presence  of  the  defendant  at  the  scene 
of  the  theft  and  his  active  confederation 
with  the  actual  thief,  were  established  by 
evidence  of  a  positive  nature.  The  rule  as 
to  circumstantial  evidence  has  not  yet  been 
extended  to  a  case  of  that  character." 

These  are  all  the  cases  cited  in  the  ma- 
jority opinion,  except  the  case  of  Beason  v. 
State,  43  Tex.  Cr,  R.  442,  67  8.  W.  96,  69  L. 
R.  A.  193.  With  the  reasoning  of  that  case, 
nor  as  to  its  conclusion,  we  have  no  com- 
plaint to  make,  nor  do  we  dlfter  from  it  in 
any  respect  Tbe  opinion  in  the  case  is  writ- 
ten by  Judge  Brooks,  and  contains  Intrinsic 
evidence  of  the  most  careful  consideration, 
and  Is  in  clear  accord,  as  I  believe,  with  my 
views,  and  If  tbe  doctrine  applied  in  that  case 
is  to  obtain  here,  under  my  view,  this  case 
should  be  reversed.  The  following  lengthy 
quotation  from  the  opinion  In  that  case  is  a 
better  statement  of  my  views  than  I  could 
myself  write:  "It  has  been  held  that  a  charge 
on  circumstantial  evidence  is  necessary  only 
when  the  case  rests  'solely'  and  'alone'  upon 
circumstantial  evidence.  •  •  •  The  word 
'solely'  or  'alone'  has  been  repeatedly  con- 
strued in  this  state  by  every  court  of  last  re- 
sort and  the  decisions  of  this  state  have  been 
followed  with  approval  by  the  courts  of  oth- 
er Jurisdictions.  The  rule  Is  this:  That  it  is 
only  necessary  where  tbe  main  fact  or,  as 
one  case  puts  It  'where  the  gravamen  of  the 
offense,'  or,  as  another  case  has  it,  *wbere 
the  act  of  the  crime,'  rests  solely  upon  cir- 
cumstantial evidence,  that  then  it  becomes  a 
case  known  as  a  case  of  circumstantial  evi- 
dence, requiring  a  charge  upon  that  In  the 
Buntain  Case,  15  Tex.  App.  515,  Judge  White 
used  the  following  language:  'If  a  court 
were  required  to  charge  the  law  of  circum- 
stantial evidence  in  all  cases  where  reliance 
was  had  upon  circumstances  to  establish  any 
particular  fact  then,  indeed,  there  would  be 
but  few,  If  any,  cases  in  which  such  a  charge 
would  not  be  required;  but  such  is  not  the 
rule.  A  charge  upon  circumstantial  evidence 
Is  only  required  where  the  evidence  of  the 
main  factd  essential  to  guilt  is  purely  and  en- 
tirely circamstantial.'  In  the  Hanks  Case, 
56  S.  W.  922  (opinion  rendered  by  this  court), 
in  reference  to  whether  or  not  positive  evi- 
dence of  uttering  a  forged  instrument  where 
the  Indictment  was  for  the  forgery,  was  suffi- 
ciently direct  to  lift  the  case  out  of  the  real 
or  circumstantial  evidence,  the  following  lan- 
guage was  used:  'We  are  aware  of  the  rule, 
and  we  adhere  to  the  same,  that  when  the 
main  fact  constituting  the  gravamen  of  the 
offense  is  proved  by  direct  testimony,  and 
the  Intent  merely  with  which  the  act  was 


f 


case  the  discussion  of  the  principles  applied 
to  burglary  is  Involved.  At  the  risk  of  being 
prolix,  but  in  order  that  the  same  may  be  made 
clear,  we  quote  copiously  from  that  case:  'Mr. 
Starkie,  In  his  work  on  Evidence  (section  862), 
says:  "The  force  of  circumstantial  evidence 
being  exclusive  in  its  nature,  and  the  mere 
coincidence  of  the  hypothesis  with  the  cir- 
cumstances being,  in  the  abstract,  insufficient, 
unless  they  exclude  every  other  supposition. 
It  Is  essential  to  Inquire  with  the  most  scru- 
pulous attention  what  other  hypotheses  there 
may  be  which  may  agree  wholly  or  partially 
with  the  facts  in  evidence."  The  court  In 
Beavers'  Case  said:  "We  can  conceive  of  no 
hypothesis  by  which,  in  the  order  of  natural 
causes  and  effects,  the  facts  proved  can  be 
explained  consistently  with  the  innocence  of 
the  prisoner ;  and  this  is  the  true  test  of  cir- 
cumstantial evidence.  It  excludes  all  rea- 
sonable doubt  of  the  prisoner's  guilt"  58 
Ind.  531,  537.  But  this  principle  applies  only 
to  proof  of  the  act,  and  not  to  proof  of  the 
Intent.  '  Accordingly,  In  a  case  of  burglary, 
an  instruction  which  contained  the  following 
sentence  was  properly  refused:  "Where  a 
criminal  Intent  la  to  be  established  by  cir- 
cumstantial evidence,  the  proof  ought  to  be 
not  only  consistent  with  the  defendant's 
guilt,  bnt  it  must  be  wholly  inconsistent  with 
any  other  rational  conclusion  than  that  of  the 
defendant's  guilt."  The  court  said:  "This 
rule  is  proper  when  the  act  which  is  claimed 
to  be  criminal  Is  sought  to  be  established  by 
circumstantial  testimony.  But  when  the  act 
is  proved  by  direct  testimony,  and  all  that 
remains  to  be  found  is  the  Intent  which  ac- 
companied the  act,  and  which  may  be  Infer- 
red from  the  circnmatances  accompanying 
the  act,  thm  this  principle  does  not  apply." ' 
In  the  reversal  of  this  case  upon  Its  former 
appeal  this  court  said:  'Now,  while  it  Is  true 
a  confession  to  the  burglary  would  take  the 
case  out  of  the  rule,  yet  a  confession  to  theft 
alone,  under  the  circumstances  of  this  case, 
would  not  make  the  charge  of  burglary  a 
case  of  positive  evidence.  The  possession  of 
the  com  recently  after  it  is  stolen  would  only 
be  a  drcumstance  pointing  to  the  burglary, 
for  the  com  may  have  been  stolen,  and  yet 
no  burglary  have  been  committed.'  See  Wool- 
dridge  V.  State,  18  Tex.  App.  448,  44  Am.  Rep. 
701 ;  State  v.  Calder,  23  Mont  501,  50  Pac. 
909;  lieepet  ▼.  State,  29  Tex.  App.  154,  16 
S.  W.  411.  Therefore  It  Is  clear  that  where 
the  act  constituting  the  main  essential  fact 
of  a  crime  Is  testified  to  by  direct  evidence, 
it  is  not  a  case  of  drcumstantial  evidence. 
But  where  the  main  fact,  or  the  act  constitut- 
ing the  crime,  is  shown  by  indirection,  it  is 
a  case  of  circumstantial  evidence,  although 
the  Intent  may  rest  upon  positive  proof. 
\vhat  is  the  main  fact,  or  the  act  of  a  crime, 


robbery,  rape,  murder,  or  any  othor  fdony. 
The  maid  essential  fact  of  burglary  U  tbe 
breaking  and  entering  of  the  houses  Tbe 
commission  of  the  crime  Intoided  when  the 
house  was  entered  need  not  be  executed,  and 
yet  the  crime  Is  complete.  Martin  v.  State, 
1  Tex.  App.  525.  In  this  case,  both  upon  this 
trial  and  upon  the  former  appeal,  no  haman 
eye  saw,  nor  did  a  human  Up  testify  to,  tbe 
actual  breaking  of  the  house  alleged  to  have 
been  burglarized.  That  it  was  broken  and 
entered  depends  solely  upon  Inferences  and 
deductions.  It  was  arrived  at  by  the  method 
of  exclusion.  True,  appellant  pleaded  guilty 
to  tbe  theft  of  the  corn ;  but  what  was  the 
effect  of  bis  plea?  It  was  merely  an  admis- 
sion of  all  tbe  facts  alleged  In  the  complaint 
and  information  charging  theft  'A  plea  of 
guilty,'  says  Mr.  Bishop,  'is  a  recognition  of 
whatever  Is  well  alleged  in  tbe  Indictment.' 
Crow  V.  State,  6  Tex.  334;  Doans  ▼.  State, 
36  Tex.  Cr.  R.  468,  87  S.  W.  751." 

The  facts  of  the  case  last  cited  are  more 
fully  set  out  in  the  opinion  on  the  first  ap- 
peal, which  will  be  found  in  Beason  v.  State 
(Tex.  Cr.  App.)  63  S.  W.  633.  The  syllabus 
in  that  case  briefly  states  the  facts,  which,  as 
I  believe,  are  much  stronger  than  the  facta 
of  this  case.  This  syllabus  is  as  follows: 
"Where,  in  a  prosecution  for  burglary,  there 
was  no  positive  evidence  as  to  tbe  entry  by 
breaking,  the  fact  that .  the  defendant  had 
pleaded  guilty  to  theft  committed  in  the  al- 
leged burglary,  and  stated  that  he  would  turn 
state's  evidence  against  his  codefendants,  and 
that  be  knew  enough  on  them  to  send  them 
to  the  penitentiary,  did  not  amount  to  a  con- 
fession of  the  burglary,  and  It  was  error  to 
refuse  a  charge  upon  circumstantial  evi- 
dence." It  was  also  shown  In  that  case  that 
the  property  taken  from  the  burglarised  house 
was  soon  thereafter  found  in  the  possession 
of  Beason,  and  it  Is  stated,  as  a  reason  why 
the  charge  on  circumstantial  evidence  should 
have  been  given,  that  the  fastenings  were  of 
a  flimsy  character,  and  evidently  such  as 
might  be  blown  open  by  the  wind,  or,  tbe 
house  being  an  outhouse,  some  person  might 
in  the  meantime  have  pushed  some  of  the 
doors  open  and  so  left  them,  and  because  the 
state's  evidence  showed  that  after  12  o'dock 
on  the  night  in  question  one  of  the  doors  was 
open. 

These  are  the  cases,  and  all  the  cases,  cited 
In  the  majority  opinion,  and  we  submit  that 
it  will  appear  by  reference  to  the  brief  rt- 
sum6  of  each  case,  and  more  clearly  by  an  In- 
spection of  the  original  opinion,  that  none  of 
them  are  cases  of  circumstantial  evidence, 
except  the  case  of  Beason  v.  State,  supra, 
which  was  twice  reversed  because  the  court 
did  not  give  a  charge  on  circumstantial  evi- 
dence.   The  opinion  of  the  court  too,  as  we 
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conceive,  overlooks  this  distinction.  In  the 
cases  where  It  Is  said  there  was  such  Juxta- 
position in  respect  to  the  offense  charged  as 
to  relieve  the  court  of  the  necessity  of  a 
charge  on  circumstantial  evidence,  the  near- 
ness of  the  defendant  was  shown  both  ip  re- 
spect to  the  place  of  the  homicide  as  well  as 
the  time  at  which  the  oflTense  was  committed. 
Here  the  body  of  the  deceased  and  his  death 
was  not  discovered  for  many  hours — six  or 
seven  at  least — after  the  firing  of  the  fatal 
shot  as  testified  to  by  the  witnesses.  It  is 
not  shown,  except  as  an  inference,  that  the 
deceased  was  in  the  room  when  the  shot  was 
fired.  It  Is  shown  that  he  was  in  his  room 
a  short  time  before  the  firing  of  the  shot,  and 
it  is  shown  that  his  dead  body  was  lying  on 
his  couch  many  hours  thereafter.  It  is  not 
shovra  that  the  persons  who  fired  the  shot  in 
the  window  knew  the  exact  spot  where  he 
slept,  or  could  see  his  body,  or  knew  they  had 
killed  him.  While  the  circumstances  may 
point,  as  I  believe  they  do,  very  strongly  to 
the  fact  that  he  was  shot  through  the  wlmjow 
on  the  east  side  of  the  house,  after  all,  strong 
as  the  evidence  is,  It  cannot  be  denied,  I  think, 
that  it  was  circumstantial.  It  is  not  the 
w^eakness  or  strength  of  the  testimony  wliich 
required  the  court  to  give  a  charge  on  circum- 
stantial evidence.  It  is  the  character  of  the 
testimony,  and  not  its  quantum ;  and  whether 
in  any  given  case  the  evidence  is  weak  or 
strong  does  not  in  any  sense  change  the  rule. 
This  is  abundantly  demonstrated  and  sustain- 
ed by  all  of  the  authorities.  It  will  be  un- 
necessary to  quote  many  of  them.  We  shall 
make  liberal  extracts  from  a  few  of  the 
cases,  so  as  to  illustrate  our  views  and  sup- 
port our  position. 

Among  the  earliest  cases  is  that  of  Pur- 
year  V.  State,  28  Tex.  App.  73.  In  that  case 
our  Brother  Brooks  had  the  honor  to  be  coun- 
sel. The  testimony  of  the  state  rested  large- 
ly upon  the  evidence  of  Essie  Puryear.  After 
stating  that  the  appellant  was  the  father  of 
the  child,  and  that  no  one  was  present  or 
lived  in  the  house  except  Puryear,  she  then 
states:  "On  the  morning  of  the  13th  day  of 
March,  A.  D.  1888,  I  gave  birth  to  a  child. 
It  was  near  daylight,  and  no  one  was  present 
but  defendant.  I  told  him,  before  the  birth 
of  the  child,  that  I  couldn't  stand  it  by  my- 
self; but  he  said  I  could  stand  it  without 
some  one,  as  well  as  with  them.  While  I 
was  giving  birth  to  the  child,  the  defendant 
pressed  on  my  knees,  and  he  delivered  the 
child.  There  were  three  rooms  to  my  house ; 
one  room  being  upstairs,  and  two  downstairs. 
The  child  was  bom  downstairs  in  the  front 
room.  After  be  delivered  the  child,  he  went 
to  the  fireplace  to  get  a  string  to  tie  the  cord. 
The  baby  cried,  and  I  called  the  defendant  to 
come  and  tie  the  cord.  He  then  came  and 
took  the  child  upon  his  left  arm,  and  took  it 
out  of  the  room  into  the  side  room,  and  I 
heard  him  pouring  water  on  something,  and 
then  he  canje  back  into  my  room,  and  I  asked 
him  where  the  child  was,  and  he  said  he  had 


it  'out  there  all  right'  I  asked  him  where, 
and  he  replied,  'Out  there  in  the  water.'  Thfr 
defendant  then  made  up  a  fire,  went  into  the- 
side  room,  and  returned  with  the  child  be- 
tween some  wood.  I  saw  it,  and  asked  himi 
what  he  was  going  to  do  with  it,  and  he  said 
he  would  burn  it  He  then  put  the  wood 
and  baby  into  the  fire,  and  I  said,  'Oh,  John^ 
don't  do  that'  The  child  did  not  make  any 
noise,  and  had  made  none  since  he  had  car- 
ried It  out  of  the  room.  I  had  heard  him 
pouring  the  water  out  In  the  side  room  after 
he  took  the  child  out  there.  When  defend- 
ant threw  the  child  and  wood  in  the  fire,  and. 
I  said,  'Oh,  John,  don't  do  thaf  he  did  not 
make  any  reply,  but  turned  towards  me  and 
smiled.  I  was  flooding  at  the  time,  was  very 
weak,  and  said  nothing  else  about  the  child 
at  the  time.  After  a  little  I  told  defendant 
to  get  me  some  water — that  I  was  flooding. 
He  kept  a  large  fire  all  day,  and  kept  the 
door  shut  and  the  window  curtains  down. 
It  was  a  warm  morning,  and  defendant  was 
in  his  shirt  sleeves.  His  shirt  was  patched 
at  the  elbow.  The  shirt  was  originally  blue, 
but  had  faded  until  you  could  not  tell  its 
.color.  He  kept  this  shirt  on  until  Sunday 
morning,  when  he  pulled  it  off.  He  got  some- 
blood  on  the  left  sleeve  of  his  shirt  close  to- 
the  wrist"  Here  was  Juxtaposition,  pres- 
ence, participation,  everything,  except  that 
the  witness  was  in  one  room  and  the  child, 
was  in  the  other  at  the  time  of  the'  murder,, 
but  a  moment  intervening.  It  lacked  nothing 
of  being  positive  evidence,  except  to  see  the- 
bloody  murder  with  her  own  eyes,  and  yet  in> 
that  case  it  was  held  that  a  charge  on  cir- 
cumstantial evidence  should  have  been  giv- 
en. In  the  course  of  the  opinion  Judge  Hurt, 
uses  this  language:  "It  will  be  readily  per- 
ceived that,  if  killed  at  all,  the  child  must 
have  been  drowned  or  burned  to  death;  the- 
circumstances  tending  strongly  to  show  that 
its  death,  if  it  was  killed,  was  caused  by 
drowning.  If  drowned,  we  have  a  case  rest* 
ting  purely  upon  circumstantial  evidence.  If 
burned  to  death,  we  have  a  case  of  positive- 
evidence;  assuming  that  the  child  was  living 
when  placed  on  the  fire.  If  it  was  not  livlng- 
when  placed  on  the  fire,  then  the  theory  that 
It  was  burned  to  death  la  not  in  the  case^ 
except  as  the  fact  that  the  body  was  thus- 
disposed  of  may  tend  to  show  express  malice, 
assuming  that  defendant  had  murdered  the 
child  by  drowning  it  Back,  then,  to  the 
question  as  to  the  methods  by  which  the  child 
was  killed.  If  drowned,  then  a  case  of  cir- 
cumstantial evidence.  The  facts  demonstrate 
this  proposition.  Being  a  case  of  circumstan- 
tial evidence,  the  rules  applicable  to  such  a 
case  should  have  l>een  given  in  charge  to  the 
Jury.  Tills  was  not  done,  though  such  in- 
structions were  prepared  and  requested  to  be- 
given  by  counsel  for  defendant  This  was 
error,  unless  it  is  absolutely  certain  that  the 
child  was  burned  to  death.  Was  this  the 
case?  By  no  means,  for  the  proof  tends  more 
strongly  to  show  that  it  was  drowned.    Essie 
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Puryear  does  not  state  that  the  child  was 
living  when  placed  on  the  fire.  If  the  child 
was  living  when  placed  on  the  fire,  this  fact 
Is  established  by  circumstances;  and  hence 
we  have  a  case  of  circumstantial  evidence 
upon  either  theory  relied  npon  by  the  state. 
But  let  us  concede,  for  the  argument,  that 
the  circumstances — the  facts — were  in  snch 
juxtaposition  that  they  amount  to  positive 
proof  that  the  child  was  burned  to  death, 
still  the  theory  that  it  was  drowned  might 
have  been  adopted  by  the  Jury,  and  the  de- 
fendant convicted  upon  that  theory,  without 
proper  Instructions  upon  the  rule  applicable 
to  a  case  depending  upon  circumstantial  evi- 
dence." This  case  has  been  frequently  re- 
ferred to  with  approval,  and  was  in  express 
terms  approved  in  the  case  of  Leftwlch  v. 
State,  34  Tex.  Cr.  R.  490,  31  S.  W.  385. 

Another  case  illustrating  the  same  view  is 
that  of  Trijo  v.  State,  45  Tex.  Cr.  R,  127,  74 
S.  W.  646.  To  insure  accuracy  we  quote 
from  the  statement  contained  in  the  opinion 
the  substance  of  the  criminating  testimony. 
It  is  as  follows:  "Celestina  Aguillar  states 
that  she  knew. defendant  and  deceased;  that 
defendant  came  to  her  house  about  2  o'clock 
«n  the  morning  deceased  was  killed,  and 
asked  her  to  open  the  door,  which  she  re- 
fused. He  then  forced  bis  way  into  the 
bouse,  grabbed,  and  tried  to  slap  witness. 
And  for  a  little  while  was  striking  at  wit- 
ness. She  caught  him,  and  held  him,  and 
beard  two  or  three  persons  approaching  the 
bouse.  Deceased  came  to  the  door,  knocked, 
and  said,  'Celestina,  Celestina,'  and  defend- 
ant did  not  want  witness  to  answer,  and  was 
angry.  She  told  him  that  her  mouth  was 
her  own,  and  that  she  would  answer.  De- 
'Ceased  opened  the  door,  came  in,  and  asked 
for  a  drink  of  mescal.  Defendant  raised 
the  mosquito  bar  and  stood  np.  She  inform- 
ed deceased  she  had  no  mescal,  and  defend- 
ant told  deceased  to  get  oat  of  the  room  In 
an  angry  voice;  and  deceased  kept  addng 
for  mescal.  Defendant  then  went  to  the 
door,  stood,  and  said  to  deceased,  'You  stay 
with  the  whore ;  she  has  her  customers  that 
visit  her  at  midnight;'  and  then  took  his 
departure.  Deceased  remained  in  the  room, 
asking  for  a  drink.  Witness  begged  him  to 
leave.  Informing  blm  that  defendant  was  a 
very  bad  man ;  that  she  knew  him  well,  and 
that  he  would  return  and  do  some  injury. 
Deceased  went  to  the  door,  and  told  some 
one  outside  to  go  away,  and  that  he  was 
going  to  stay;  and  witness  entreated  de- 
ceased to  leave  also.  Finally  deceased  con- 
cluded to  leave,  and  went  out  of  the  door. 
Witness  immediately  shut  and  tied  the  door 
with  a  rope,  which  defendant  had  cut  She 
was  very  sleepy,  having  been  up  two  nights 
without  sleep,  and  had  come  in  on  the  train 
from  Mexico,  and  immediately  threw  herself 
on  the  bed  and  went  to  sleep.  She  was 
aroused  by  a  pistol  shot  near  the  window, 
where  her  bed  was  situated.  She  got  up 
from  the  bed,  and  saw  defendant  at  the  win- 


dow. He  remarked  to  her,  'Hist,  Celestina; 
be  careful  not  to  say  that  I  did  it'  Smoke 
was  coming  in  through  the  shutters  of  the 
window.  She  did  not  see  any  arms  about 
defendant  He  had  changed  his  coat  since 
he  bad  left  her  honse  and  before  the  shoot- 
ing. Upon  his  making  the  remark  to  her,  be 
went  away.  Witness  aroused  her  daughter, 
who  began  blowing  the  police  whistle.  Aft- 
er blowing  the  police  whistle,  witness  De 
La  Rose  and  Rodrlquez  came  to  the  bouse 
and  asked  what  had  happened,  and  witness 
Informed  them  that  defendant  had  fired  a 
shot"  Here  there  was  motive,  jealousy, 
anger,  a  pistol  shot,  the  smoke  of  a  pistol 
In  the  presence  of  the  defendant,  and  a  dead 
man,  with  but  slight  suggestion  that  the 
murder  could  have  been  committed  by  any- 
body else,  and  putting  Trljo  in  dose  juxta- 
position to  the  murder,  both  with  respect  to 
time  and  place,  with  the  strongest  possible 
evidence  of  motive.  Tet  the  witness  did  not 
in  fact  see  the  shot  fired  and  the  man  killed. 
It  lacked  only  this  of  making  the  testimony 
positive,  and  not  circumstantial.  On  thla 
question  our  present  Presiding  Judge  uses 
this  language:  "It  is  also  seriously  contend- 
ed that  the  case  was  one  of  circumstantial 
evidence,  and  exception  is  reserved  because 
the  court  did  not  charge  the  law  applicable 
to  this  character  of  case.  Where  an  issue  In 
a  case  is  left  in  doubt  by  the  evidence,  that 
doubt  should  always  be  solved  In  favor  of 
the  accused.  If  the  presumption  of  inno- 
cence and  reasonable  doubt  mean  anything, 
it  is  of  a  peculiar  force  at  this  particular 
point  The  facts  should  never  be  resolved  in 
favor  of  guilt  or  against  reasonable  doubt 
by  the  trial  court  In  submitting  a  charge 
upon  the  law.  While  it  is  true  that  the  cir- 
cumstances may  be  so  close  and  cogent, 
throwing  the  accused  in  such  juxtaposition 
with  the  main  fact  that  It  may  not  require 
a  charge  upon  circumstantial  evidence,  yet, 
when  the  facts  are  in  doubt  upon  this  theory, 
it  is  the  safer  and  sounder  rule  to  charge  in 
regard  to  circumstantial  evidence.  In  order 
to  justify  the  trial  court  in  not  charging  up- 
on this  phase  of  the  law.  It  must  be  taken 
as  certain,  first  that  the  witness  Aguillar 
testified  truthfully,  and,  growing  out  of  that 
secondly,  that  appellant  was  at  the  window 
as  testified  by  her,  and,  thirdly,  that  bis  re- 
mark to  her  was  a  confession  to  the  killing. 
While  these  conclusions  of  the  court  may  or 
may  not  be  proper  deductions  from  the  tes- 
timony, still  we  do  not  believe  it  of  sufficient 
cogency  to  exempt  it  from  the  rules  of  clr^ 
cumstantial  evidence,  or  bring  It  within  the 
rules  of  positive  evidence  to  the  exclusion  of 
the  law  of  circumstantial  evidence.  Upon 
another  trial  the  court  should  give  this  phase 
of  the  law."  If  the  doctrine  is  c<HTect,  aa  Is 
stated,  that  the  facts  should  never  be  re- 
solved in  favor  of  guilt  or  against  reasonable 
doubt  by  the  trial  court  in  submitting  a 
charge  upon  the  law,  on  what  theory  or  by 


Digitized  by 


Google 


Tex.) 


CABRERA  T.  STATE. 


1073 


what  reasoning  appellant  was  denied  a 
charge  on  circumstantial  evidence  In  this 
case  Is  not  apparent 

Again,  take  the  case  of  Guerrero  t.  State, 
46  Tex.  Cr.  R.  445,  80  S.  W.  1001.  The  facts 
In  that  case  and  the  opinion  In  respect  to 
them  are  thus  stated  by  Judge  Davidson: 
"A  serious  question  In  the  case  Is  the  omis- 
sion of  the  court  to  charge  the  law  applica- 
ble to  circumstantial  evidence.  Witness  Will 
McCombs,  nephew  of  the  alleged  owner,  tes- 
tified that  while  riding  to  the  Irvine  pasture 
he  heard  four  shots,  and  after  a°  short  Inter- 
val of  time  another.  After  hearing  the  five 
shots,  he  hitched  hla  horse,  and  walked  half 
a  mile  to  near  whfere  he  heard  the  shots. 
He  came  in  sight  of  defendant  hanging  up  a 
pig  in  the  fork  of  a  mesquite  bush  some  2^ 
or  8  feet  high.  Witness  hid  In  the  brush. 
After  hanging  the  hog  up,  defendant  went 
In  the  direction  of  witness,  and  when  within 
about  50  yards  worked  the  lever  of  his  gun 
several  times.  He  did  not  stoop  down  or 
pick  np  anything  from  the  ground.  He  then 
passed  within  about  30  steps  of  witness,  and 
went  in  the  direction  of  his  home.  Witness 
examined  the  pig  and  recognized  is  as  his 
uncle's. .  The  pig  weighed  about  30  pounds. 
He  informed  his  uncle  of  these  matters,  and 
they  returned  to  the  Irvine  pasture,  where, 
the  alleged  owner  testified,  be  found  the 
bog  hanging  in  the  fork  of  the  mesquite 
<bush.  It  was  dead,  and  was  killed  by  a 
gunshot.  From  this  point  they  trailed  a 
track.  The  sheriff  arrested  appellant  the 
following  day,  and  en  route  to  Jail  carried 
him  to  the  point  designated  by  the  witness 
McCombs,  and  there  fitted  the  shoe  appel- 
lant was  wearing  In  the  track  found  upon 
the  ground,  which  corresponded  exactly. 
How  long  it  was  between  the  cessation  of 
the  four  shots,  as  mentioned  by  witness  Will 
McCombs,  and  the  firing  of  the  fifth  shot, 
or  how  long  after  the  firing  of  the  fifth  shot 
before  he  hitched  his  horse  and  went  In  the 
direction  of  where  he  heard  the  shots,  is 
left  to  conjecture.  The  distance  is  stated 
to  be  about  one-half  mile.  Coming  In  sight 
of  appellant,  witness  stopped,  and  recognized 
him  as  being  the  man  he  saw  hanging  the 
hog  in  the  mesquite  bush.  It  is  further 
shown  that  the  hog  was  shot,  and  that  appel- 
lant had  a  Winchester  with  him.  There  is 
unquestioned  evidence,  also,  that  there  was 
a  Mexican  at  appellant's  residence,  who  wore 
a  shoe  corresponding  exactly  with  that  worn 
by  appellant.  This  evidence  is  from  the 
state's  witnesses.  It  is  contended  by  appel- 
lant that  this  case  depends  purely  on  cir- 
cumstantial evidence,  and  required  the  court 
to  submit  that  phase  of  the  law.  The  state 
contends  that  the  facts  placed  appellant  in 
such  close  proximity  and  juxtaposition  that 
the  court  was  Justified  in  not  charging  this 
phase  of  the  law.  There  are  some  authori- 
ties in  this  state  which  sustain  the  state's 
contention.  But  we  are  of  opinion  that  the 
facts  of  these  cases  place  the  relation  of  the 
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accused  more  nearly  to  the  immediate  act 
relied  upon  by  the  state  than  does  the  testi- 
mony in  this  record.  While  the  fact  that 
appellant  was  seen  hanging  the  hog  in  a 
bush,  and  that  he  had  a  gim,  and  that  the 
hog  was  shot,  might  be  cogent  circumstances 
tending  to  prove  his  guilt,  yet  it  Is  a  deduc- 
tion and  must  be  an  Inference  from  these 
facts  that  would  Justify  the  Jury  In  con- 
cluding he  shot  the  pig.  We  are  therefore 
of  opinion  that  the  facts  were  not  of  suffi- 
cient cogency  in  their  nearness  and  proxim- 
ity to  the  Immediate  transaction  to  relieve  the 
court  of  the  duty  of  charging  the  law  of 
circumstantial  evidence." 

Especially  noticeable  Is  the  following  lan- 
guage In  this  opinion:  "While  the  fact  that 
appellant  was  seen  hanging  the  hog  in  a  bush, 
and  that  he  had  a  gun,  and  that  the  hog  was 
shot,  might  be  cogent  circumstances  tending 
to  prove  his  guilt,  yet  It  Is  a  deduction  and 
must  be  an  Inference  from  these  facts  that 
would  Justify  the  Jury  in  concluding  he  shot 
the  pig."  On  the  general  proposition  that 
the  whole  case  here,  and  this  without  refer- 
ence to  who  fired  the  fatal  shot,  makes  it  a 
case  of  circumstantial  evidence  under  the  au- 
thorities, could  be  demonstrated,  as  I  believe, 
by  the  citation  of  innumerable  authorities; 
but  the  language  and  facts  of  the  cases  cit- 
ed above  would  seem  to  be  sufficient  to  sup- 
port the  correctness  of  my  opinion.  But 
there  is  even  stronger  ground  upon  which  the 
court  was  required  to  submit  a  charge  on 
circumstantial  evidence,  and  that  rests  on 
this  theory:  In  this  case  there  is  no  pre- 
tense, or  claim,  or  hint  of  any  statement 
that  appellant,  and  not  Sandoval,  fired  the 
shot  which  killed  Judge  Welch,  If  they  did 
kill  him.  The  statement  is  that  one  of 
them  fired  a  shot  through  the  east  win- 
dow of  his  residence.  Which  one?  Can 
the  court  say?  Should  not  the  Jury  be 
left  free  to  determine  this  fact  under  the 
evidence?  If  It  be  true,  as  our  learned  Pre- 
siding Judge  says,  that  our  whole  criminal 
Jurisprudence  rests  and  must  be  construed 
with  reference  to  the  presumption  of  Inno- 
cence and  the  doctrine  of  reasonable  doubt, 
should  it  not  rather  be  assumed  that  Sando- 
val fired  the  shot,  in  submitting  the  law  of 
the  case?  Was  appellant  not  entitled  to  a 
submission  with  reference  to  the  presumption 
in  his  favor,  and  not  on  an  assumption  con- 
clusively assuming  the  worse  state  of  aCtalrs 
against  him?  Is  it  not  evident  that,  in  a 
case  where  It  is  absolutely  in  doubt  which  of 
two  parties  fired  the  shot,  the  case  is  no 
stronger  against  appellant  than  if  the  posi- 
tive testimony  had  showed  that  Sandoval  did 
the  shooting?  Or,  if  this  much  cannot  be 
conceded,  is  It  not  evident  In  any  event  that, 
in  submitting  the  law  of  the  case,  appellant 
was  entitled  to  a  charge  based  on  the  theory 
most  favorable  to  him  and  which  would  au- 
thorize the  Jury,  in  the  event  they  found 
this  theory  to  be  true,  to  apply  the  undoubt- 
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rily,  In  determining  whether  a  case  Is  one  of 
circumstantial  evidence,  it  has  been  found 
that  It  was  only  one  person  charged,  and 
but  one  of  the  elements  suggested  above  en- 
tered Into  the  question.  Ordinarily  the  only 
question  Is:  Was  the  shot  the  cause  of  the 
death,  and  appellant's  connection  with  the 
shot  shown  by  positive  testimony,  and  was  he 
the  person  shown  to  have  been  guilty  of  a 
criminal  act?  In  this  case,  both  the  ques- 
tions occur.  In  the  first  place.  In  addition 
to  the  question  that,  whoever  fired  the  shot, 
the  facts  showing  the  IcilUng  are  not  posi- 
tive, but  If  appellant  did  not  actually  fire 
the  shot,  his  complicity  rests  alone  on  cir- 
cumstantial evidence.  Let  us  assume  that 
the  Jury  might  have  found  that  Sandoval  fir- 
ed the  shot.  Then  bow  Is  appellant's  guilt 
shown?  There  is  no  suggestion  in  the  testi- 
mony of  these  Mexicans  that  one  word  was 
spolcen  by  these  parties ;  that  the  person  who 
did  not  fire  the  shot  raised  his  hand,  or  bis 
voice,  or  did  one  act,  or  made  any  possible 
demonstration.  If  appellant  did  not  fire  the 
shot,  then  his  guilt  rests  upon  these  cir- 
cumstances: That  he  belonged  to  a  iralitlcal 
party  adverse  to  the  deceased;  that  he  was 
seen  in  the  hostile  camp  with  Sandoval 
about  11  o'clocic ;  that  he  was  twice  seen  at 
the  bouse  of  Cayetano  Pena  late  that  night; 
that  he  was  traced  to  the  window  of  the 
deceased,  and  was  later  seen  by  Gonzales 
wallclng  along  the  public  street — with  such 
additional  force  as  the  Jury  might  lend  to 
the  circumstance  of  his  open  departure  for 
Mexico  six  months  after  the  tragedy.  It  is 
not  to  be  denied  that  these  circumstances 
are  Indeed  strong,  If  the  testimony  of  Caye- 
tano Pena  and  his  wife  Is  to  be  believed. 
But  that  the  testimony  Is  circumstantial 
Is  to  my  mind  so  demonstrably  clear  as  to 
not  admit  of  doubt 

On  this  question,  fortunately,  we  are  not 
'without  the  benefit  of  the  learning  of  many 
courts,  and  especially  decisions  by  this  court, 
80  clear  and  so  conclusive  as  that  no  man 
ought  to  be  able  to  err.  Among  the  control- 
ling cases,  and  the  most  recent  one,  is  that 
of  Early  v.  State,  BO  Tex.  Or.  R.  344,  97  S. 
W.  83,  In  which  the  opinion  was  written  by 
our  Brother  Brooks.  In  that  case  Jack  Ear- 
ly and  Harmle  Horn  were  Indicted  for  the 
murder  of  one  Terrell  CaUoway.  I  want  to 
contrast,  and  put,  as  It  were.  In  parallel 
columns,  the  facts  of  the  two  cases.  In  that 
case  Horn  and  Elarly  were  close  friends. 
In  this  case  appellant  and  Sandoval  were 
strangers.  In  that  case  Early  and  Horn 
were  together,  not  only  on  the  night  of  the 
homicide,  but  were  together  from  early  In 
the  afternoon.  In  that  case  threats  were 
shown  by  Early  against  Calloway.  In  this 
case  not  a  word  was  spoken  hostile  to  tha 
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curred.  In  this  case  the  same  fact  was 
proved.  In  that  case  there  was  an  Immediate 
flight.  In  this  case  appellant  stayed  for  six 
months  near  the  scene  of  the  homicide,  and 
when  he  did  leave  there  was  no  secret  of  his 
going.  Not  only  this,  but  the  witnesses  say 
in  the  Early  Case  that  two  men  were  seen 
near  where  Calloway  lay.  Let  us  quote  the 
record:  "Nelson  had  retired  and  gone  to  sleep, 
and  was  aroused  by  a  noise  on  the  outside. 
The  first  thing  he  heard  was  some  one  say- 
ing: That  will  do.  Let  him  up.*  He  then 
looked  out  of  his  window,  and  saw  the  bulk  of 
men  out  some  distance  from  the  office,  one 
standing  up  and  another  in  a  low  position. 
The  man  standing  up  was  moving  about  a 
little,  and  he  could  tell  that  It  was  a  man. 
The  other  object.  In  the  low  position,  be 
could  not  tell  whether  it  was  one  or  two  men 
at  that  time."  The  evidence  In  this  case 
showed,  as  the  record  puts  It,  that  Calloway 
had  been  literally  cut  to  pieces.  The  evi- 
dence In  respect  to  the  weapons  was  as  fol- 
lows: "Appellant  and  Horn  were  each  shown 
to  have  owned  a  large  sprlngback  knife, 
with  blades  three  or  four  Inches  long." 
Again,  we  find  the  following  statement  fix- 
ing Early  undoubtedly  on  the  scene:  "Ap*- 
pellant  was  shown  to  have  worn  on  the  night 
of  the  difficulty  a  hat  with  a  yellow  leather 
hatband."  The  evidence  further  shows  tbat 
the  struggle  extended  over  a  space  of  ground 
20  or  25  feet  In  length  and  from  4  to  8  feet 
wide,  and,  further,  that  the  leather  hatband 
of  appellant  was  found  upon  the  ground 
where  the  evidence  of  the  struggle  was 
shown.  This  further  statement  appears  in 
the  record :  "The  feeling  of  appellant  toward 
deceased  was  one  of  malice,  bitterness,  and 
hatred.'  This  statement  also  appears:  "On 
the  very  night  of  the  difficulty,  while  appel- 
lant and  Harmle  Horn  were  at  the  depot, 
waiting  to  take  the  train  for  Aztell,  they 
had  a  conversation  with  John  Stlrman,  in 
which  conversation  appellant  used  this  lan- 
guage: 'We  don't  like  Calloway.  He  has  not 
treated  us  right' "  The  evidence  In  that  case 
further  shows  that  at  the  time  of  the  difficul- 
ty Horn  was  In  an  advanced  state  of  intox- 
ication, and  raises  some  presumption  tbat 
his  condition  was  such  as  to  render  it  un- 
likely that  he  had  Inflicted  all  the  injuries 
found  on  Calloway's  body.  In  that  case  it 
was  urged  that  the  court  should  have  cbarg- 
ed  on  the  law  of  drcnmstantial  evidence,  and 
In  passing  on  this  assignment  Judge  Brooks 
says:  "The  evidence  for  the  state  shows  ap- 
p^ant  was  at  the  scene  of  the  homicide 
This  is  made  manifest  by  drcnmstantial  evi- 
dence, as  well  as  by  appellant's  confeaalon. 
But  there  is  no  positive  testimony  of  any 
guilty  partidpancy  by  appeUant  In  the  homi- 
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clde.  Appellant  ezpreBtdy  dlsdalma  any  par- 
tlcipancy,  and  the  fact  that  be  assisted  In 
the  conunlsslon  of  the  crime.  If  established. 
Is  by  circumstantial  evidence  alone.  This 
being  true.  It  was  the  duty  of  the  court  to 
charge  the  law  of  circumstantial  evidence. 
Jones  V.  State,  34  Tex.  Cr.  R.  491,  30  S.  W. 
1059,  31  S.  W.  664;  Puryear  v.  State,  28 
Tex.  App.  73,  11  S.  W.  929;  Riley  v.  State, 
20  Tex.  App.  105;  Trljo  v.  State,  45  Tex. 
Cr.  R.  127,  74  S.  W.  546;  Beason  v.  State, 
43  Tex.  Cr.  App.  442,  67  S.  W.  98,  69  L.  R. 
A.  193;  Crowell  t.  State,  24  Tex.  App.  404,  6 
S.  W.  3ia" 

It  will  be  noticed  that  the  opinion  con- 
tains the  expression  that  "appellant  express- 
ly disclaims  any  partlclpancy"  In  the  diffi- 
culty ;  but  It  is  manifest  that  this  disclaimer 
could  hare  no  effect  on  the  Issue  in  question 
as  to  whether  the  law  of  circumstantial  ev- 
idence should  have  been  given  in  charge. 
Where  the  state's  evidence  is  circumstantial, 
unless  the  killing  is  admitted  by  a  defend- 
ant, the  court  must  charge  the  law  In  re- 
spect to  circumstantial  evidence.  How  can 
it  be  contended  that  the  disclaimer  of  ap- 
pellant or  the  character  of  his  testimony  can 
change  the  law,  unless,  indeed,  he  admits 
the  killing,  when  he  may  not  and  is  not  re- 
quired to  testify  at  all?  The  test  must  be 
with  reference  to  the  incriminating  circum- 
stance, and  If  the  evidence  of  the  state  is 
circumstantial,  and  the  appellant  produces 
no  testimony,  the  law  of  circumstantial  evi- 
dence must  be  given  in  charge.  His  plea  of 
not  guilty  Is  a  denial  of  everything,  and  Is 
In  itself  a  disclaimer  as  complete  and  per- 
fect, as  testing  the  character  of  charge  to 
which  he  is  entitled,  as  if  he  had  gone  on 
the  witness  stand  and  in  terms  denied  the 
killing.  A  careful  review  of  the  Early 
Case,  supra,  has  convinced  me  that  it  Is  a 
more  direct  case  of  positive  testimony  than 
the  case  at  bar;  and  bow  It  can  be  held 
that  the  Early  Case  must  be  reversed  on  ac- 
count of  the  failure  of  the  court  to  charge 
on  circumstantial  evidence,  and  yet  In  the 
Cabrera  Case  held  that  a  charge  on  circum- 
stantial evidence  is  not  required  to  be  given 
and  l8  a  case  to  be  affirmed.  Is  something 
that  I  confess  with,  I  hope,  becoming  humil- 
ity, and  certainly  In  all  candor,  that  I  do 
not  understand.  If  In  the  realm  of  mind 
and  morals  a  theodolite  could  be  construct- 
ed with  needle  as  flue  as  the  spider's  most 
attenuated  thread,  no  finite  mind  can  draw 
a  possible  distinction  between  the  two  cases 
to  the  disadvantage  of  the  appellant  here. 
The  holding  of  the  court  in  the  Early  Case 
was  not  new.  Judge  Brooks  was  but  follow- 
ing the  decisions  of  this  court  and  our  Su- 
preme Court  from  the  time  when  both  he 
and  I  were  Infants  In  arms,  and  as  authority 
for  his  action  refers  to  and  reaffirms  the 
Puryear  case,  supra.  It  is  the  universal 
rule  that  where,  on  a  trial  for  homicide,  the 
evidence  of  the  accused's  presence  at  the 
scene  of  tbe  crime  was,   aside  from  such 


presence,  circumstantial,  and  his  participa- 
tion in  the  crime  was  established  by  circum- 
stantial evidence  alone,  the  refusal  to  charge 
on  circumstantial  evidence  Is  erroneous. 

Among  the  early  cases  on  this  question 
is  that  of  Burrell  v.  State,  18  Tex.  713. 
That  opinion,  concurred  in  by  tbe  surviving 
members  of  our  old  court,  John  Hemphill 
and  Royall  T.  Wheeler,  who  with  Judge 
Lipscomb,  were  the  Dil  Majores  of  our  Ju- 
diciary, Judges  worthy  to  rank  with  Mans- 
field, Hardwicke,  and  Holt  of  England,  and 
with  Marshall,  Cooley,  and  Sharkey  of  our 
own  country,  a  court  that  has  added  luster 
to  onr  civilization,  and  whose  decisions  have 
been  the  inspiration,  as  they  have  been  the 
foundation,  of  most  that  is  good  in  the  an- 
nals that  have  followed  them.  If  we  might 
imagine  the  time  when  Macaulay's  traveler 
from  New  Zealand  should  stand  on  London 
Bridge  and  view  the  ruins  of  St.  Paul,  the 
virtues,  as  the  performances,  of  these  men 
will  stand  in  vigor,  unabated  and  In  glory 
nnobscured.  Tbe  opinion  in  this  case  by 
Judge  Wheeler  is  the  same  doctrine  and  the 
same  rule  contended  for  by  Judge  Brooks 
in  the  Puryear  Case,  and  later  laid  down  by 
him  In  the  Early  Case.  What  are  the  facts? 
James  Burrell  and  James  R.  Bums  were 
Jointly  indicted.  The  evidence  shows,  In 
brief,  that  these  parties  came  to  the  house 
of  Elizabeth  Ewell,  in  San  Felipe,  on  the 
day  of  the  homicide,  and  were  served  with 
dinner;  that  while  at  this  bouse  Bird,  the 
deceased,  came  in,  and  some  conversation 
ensued  In  which  Bums  asked  Bird  if  he  was 
about  to  travel,  to  which  he  replied  that  he 
was,  and  then  asked  him  which  way  be  was 
going,  and  Bird  replied,  "Up  tbe  county  to- 
wards La  Grange,"  and  Burns  said,  "We  are 
going  that  route,"  and  invited  Bird  to  go 
with  them,  and  suggested  that  they  travel  to- 
gether, which  seemed  to  be  agreeable.  It 
seems  about  3  o'clock  the  next  morning  Bird 
was  brought  back  to  her  house  wounded,  and 
made  to  Mrs.  Ewell  a  dying  declaration, 
from  which  we  quote  the  following :  "On 
the  Saturday  following,  she  asked  Bird  who 
shot  him.  He  said  James  Burrell  shot  him, 
and  then  said,  'Come  close  to  me,  and  I 
will  tell  you  all  about  It.'  He  said:  'We 
had  no  quarrel.  He  (Bird)  was  riding  be- 
hind. They  said,  "Ride  up.  Bird;  don't  be 
afrnld."  He  rode  up.  One  said,  "Are  you 
armed?"  "No;  I  never  pack  arms."  One 
said,  "Defend  yourself,"  and  as  he  turned 
his  head  Burrell  shot  blm  (about  seven  miles 
above  San  Felipe,  near  the  cross  timber  In 
Austin  county).'  Bird  died  about  the  15th 
of  August  1854.  On  the  Thursday  that  Bird 
was  so  happy,  he  asked  them  if  they  would  not 
believe  what  a  dying  man  would  say.  Bird 
said  be  told  the  men  he  was  traveling  with 
his  name,  and  they  told  him  their  names. 
The  names  they  gave  were  James  Burrell 
and  James  Burns.  Bird  said,  when  he  was 
shot,  he  wheeled  his  horse,  and  ran  towards 
San  Felipe,  and  fell  off  his  horse.    He  said 
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Just  arrived.  I  know  Bird  said  James  Bur- 
rell  shot  him."  It  appears  by  the  testimony 
of  otbe'r  witnesses  that  Bird  made  use  of  the 
following  language:  "I  shall  die,  and  two  men 
riding  with  me  shot  me."  Again,  the  follow- 
ing appears  from  the  testimony  of  Woodson 
F.  Washam:  "Bird  was  sensible;  knew  me; 
said  he  thought  be  should  die ;  said  Bnrrell 
and  Burns  shot  him."  The  last  two  expres- 
sions, to  the  effect  that  Bird  had  declared 
that  the  two  men  had  shot  him,  in  the  light 
of  the  opinion  of  the  court,  must  have  been 
construed  as  to  be  a  mere  opinion  or  condu- 
Bion  of  the  witness,  and  that  his  statement 
to  Elizabeth  Ewell  that  James  Burrell  shot 
him  was  the  correct  statement  of  the  actual 
transaction.  Burrell  and  Bums  traveled  to- 
gether, and  were  found  together  after  the 
homicidfc  Now,  here  we  have  the  fact  of 
Burrell  and  Bums  being  together,  when  Bird 
appears.  Deceased  (Bird)  travels  with  them 
at  Burns'  request.  Burns  is  present  when 
the  shot  is  flred  and  the  man  Is  killed. 
Bums  continues  with  Bnrrell  after  the  homi- 
cide, and  is  found  with  him  more  than  once 
thereafter.  His  presence  at  the  time  of  the 
homicide  is  shown.  That  Bird  was  with 
them  when  he  was  killed,  at  Bums'  invita- 
tion, is  abundantly  established  by  positive 
testimony.  Both  Burrell  and  Burns  were 
tried  together.  They  were  both  convicted. 
As  to  Bums  an  Instruction  on  the  law  of  cir- 
cumstantial Evidence  was  requested  and  re- 
fused. The  Judgment  of  conviction  as  to 
Burrell  was  afiSrmed,  and  that  as  to  Burns 
was  reversed,  for  the  reason  that  the  court 
did  not  give,  as  it  should  have  given,  a 
charge  on  the  law  of  circumstantial  evidence. 
The  opinion  of  Judge  Wheeler  in  that  case 
is  so  clear  and  convincing  on  this  question 
that  we  Insert  it  entire: 

"But  It  Is  not  so  clear  that  there  is  not 
error  both  In  the  refusal  of  instructions  and 
in  the  charge  of  the  court  in  reference  to 
the  case  of  the  defendant  Bums.  If  he  be 
guilty,  It  is  as  a  principal  in  the  second  de- 
gree, being  present,  aiding  and  abetting  the 
commission  of  the  homicide.  To  constitute 
the  crime  of  which  the  evidence  tends  to  con- 
vict him,  there  must  have  been  a  participa- 
tion on  his  part  in  the  act  If  he  was  cogni- 
zant of  the  intention  of  his  codefendant,  and, 
being  present,  was  consenting,  and  It  was  but 
tbe  carrying  out  of  a  common  design,  he  is 
guilty  equally  with  him  who  committed  the 
deed ;  and  upon  this  subject  the  general  prin- 
ciple is  correctly  stated  In  the  charge  of  the 
court  But,  in  order  to  implicate  him  in 
the  crime,  be  must  have  been  aware  of  the 
Intention  of  his  companion  to  commit  it  Ills 
bare  presence  is  not  sufficient  For,  'al- 
though a  man  be  present  whilst  a  felony  Is 
committed,  if  he  take  no  part  in  it,  and  do 


Roscoe,  Cr.  Ev.  213;  Whart  Am.  Cr.  I*.  6364; 
Whart  L.  Homicide,  157.     Whether  he  was 
aware  of  the  intention  of  his  companion  and 
participated  in  it  was  the  fact  to  be  prored. 
in  order  to  implicate  him  in  the  crlmlnalit7 
of  the  act    That  as  to  him,  was  the  factom 
probandum,  uiran  the  proof  of  which  his  con- 
viction must  rest;    and  as  to  that  the  evi- 
dence was  wholly  circumstantial.    There  was 
no  positive  proof  that  he  was  aware  of  the 
intention  of  bis  companion,  or  tliat  be  com- 
mitted any  overt  act  at  the  time,  manifesting 
a  criminal  Intention  on  his  part     His  pna- 
ence  was  not  of  Itself,  sufficient  to  inculpate 
bim.     It  was  not,  per  se,  evidence  of  guilt 
or  of  any  force  as  proof,  only  as  considered 
with  other  circumstances  conducing  to  prove 
his  guilt     It  was  not  the  main  fact  to  be 
proved;   for,  of  Itself,  it  did  not  imply  any 
criminality.    But  his  presence  and  compan- 
ionship, and  his  conduct  at  and  before  and 
after  the  commission  of  the  act,  were  circum- 
stances from  which  the  main  fact  of  his  par- 
ticlpancy  In  the  criminal  intention  and  design 
of  his  companion  was  to  be  inferred.     It  is  • 
plain,  therefore,  that  as  to  his  guilt  the  evi- 
dence was  wholly  clrcumstantlaL     Although 
Joined  with  the  other  defendant  upon  the  tri- 
al, he  was  entitled  to  a  distinct  consideration 
of  the  evidence  in  his  case,  and  to  have  the 
law  applicable  to  It  given  in  charge  to  the 
Jury.    All  the  Instructions  asked  resi>ectiDg 
the  legal  tests  of  the  sufficiency  of  circum- 
stantial   evidence   to    warrant   a   conviction 
were  refused;   and  the  charge  of  the  court 
did  not  affirm  in  any  distinct  proposition,  or 
embrace  In  substance,  the  instructions  refus- 
ed, or  inform  the  Jury  what  Is  the  proi>er 
test  of  the  sufficiency  of  such  evidence.    Tbe 
fifth  and  twelfth  instractlons  were  rightly  re- 
fused; the  former,  because  not  correct  in  tbe 
abstract,  and  the  latter,  because  of  the  as- 
sumption which  it  contains  that  there  was 
no  evidence  In  the  case  tending  to  show  that 
Burns  was  privy  to  the  intention  of  Burreil. 
The  first  and  second,  though  not  liable  to 
the  same  objections,  and  though  expressed  Id 
the  language  of  a  learned  and  philosophical 
elementary  treatise,  were  not  well  adapted 
to  the  comprehension  of  a  Jury;    and  we  do 
not  hold  that  it  was  error  to  refuse  them,  in 
the   form   in  which   they  were  propounded 
Mr.   Starkie  and   other   elementary   writers 
have  undertaken  to  define,  and  doubtless  have 
defined,  with  all  the  precision  and  accuracy 
the  subject  is  susceptible  of,  the  tests  of  tbe 
legal  sufllclency  of  circumstantial  evidence. 
But  it  Is  finally  admitted  that  the  drcunh 
stances  which  will  amount  to  sufficient  proof 
of  a  disputed  fact  can  never  be  previously 
defined.     In  their  nature  they  can  never  be 
matter  of  general  definition.    The  only  legs! 
test  of  which  they  are  susceptible  is  their 
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plaintiff  appeals.    Rerened.    Motlaa  for  re- 
bearing  orerruled. 

Charles  Crenshaw  and  Wllklns  ft  Vinson, 
for  appellant.  Cecil  Smlth-Farrar  ft  Pier- 
son,  Freeman  ft  Batsell,  and  Silas  Bare,  for 
appellees. 

RAINBT,  C.  J.  Arthur  Little  brought  this 
action  against  W.  W.  Forbes,  sheriff  of  Ellis 
county,  and  two  of  bis  deputies,  Moore  and 
Maggart,  and  H.  S.  Rich,  sberlfT  of  Gray- 
son county,  and  bis  deputy,  Blggerstaff,  and 
the  chief  of  police  of  the  city  of  Sherman, 
W.  H.  DeSpaln,  for  false  arrest  and  im- 
prisonment and  malicious  prosecution.  Plain-  _ 
tiff  alleges,  In  substance:  That  on  November' 
24, 1906,  a  complaint  for  bnrglary  was  sworn 
to  by  J.  M.  Maggart  In  Ellis  county  and  filed 
with  a  Justice  of  the  peace  upon  which  said 
justice  Issued  a  warrant  of  arrest  addressed 
to  any  SberlfT  or  constable  of  Ellis  county, 
and  on  same  day  plaintiff  was  arrested  by 
Blggerstatr,  deputy,  and  DeSpaln,  chief  of 
police  aforesaid,  without  having  said  war- 
rant In  their  possession,  or  the  same  having 
been  transferred  to  either  of  them,  and  he 
was  Incarcerated  In  the  Grayson  county  Jail 
and  from  there  conveyed  to  Ellis  county  by 
W.  H.  Forbes  and  his  deputy,  Lee  Moore, 
and  there  lodged  In  jail,  but,  having  been 
advised  that  be  was  not  the  man  wanted,  he 
was  soon  discharged  and  said  complaint 
formally  dismissed.  That  on  March  12.  1907, 
plaintiff  was  Indicted  by  the  grand  jury  of 
Ellis  county  for  said  crime  of  burglary  at  the 
Instigation  or  by  the  procurement  of  W.  H. 
Forbes,  In  which  be  was  aided  and  abetted 
by  some  or  all  of  the  otber  defendants.  On 
this  Indictment  a  capias  was  Issued  which 
came  to  the  bands  of  W.  H.  Forbes,  and 
Under  his  direction  plaintiff  was  again  ar- 
rested and  Imprisoned  In  Grayson  county 
jail  by  said  H.  8.  Rich,  and  was  by  him  de- 
livered to  said  Forbes  or  one  of  his  deputies, 
who  took  him  to  Bills  county  and  then  Im- 
prisoned him  In  the  Jail  of  that  county, 
where  he  remained  until  discharged  under  a 
writ  of  habeas  corpus  in  March,  1907.  Said 
charge  was  finally  dismissed.  That  the  de- 
fendants conspired  together  to  do  the  things 
above  recited,  and  said  Indictment  was  pro- 
cured for  an  unlawful  purpose  and  to  fur- 
ther their  private  ends,  etc.  Defendants 
pleaded  general  and  special  exceptions,  gen- 
eral denial,  and  justification  under  a  warrant. 
A  trial  was  had  and  the  court  instructed  a 
verdict  for  defendants,  which  was  accord- 
ingly returned,  and  a  judgment  rendered 
thereon. 

The  first  assignment  complains  of  the  court 
for  excluding  the  introduction  of  a  letter 
offered  as  evidence  by  plaintiff.  Said  letter 
Is  as  follows:  "The  State  of  Texas,  County  of 
Ellis.  W.  H.  Forbes,  Sheriff.  Tom  McKee, 
Jailer.  J.  M.  Maggart,  J.  V.  Forbes,  Tom  Mor- 
gan, Ennis,  Deputies.  Waxahachle,  Texas, 
Mar.  13, 1907.    H.  S.  Rich,  Sheriff,  Sherman, 


Texas— Dear  Sir:  I  herewith  enclose  capias 
for  my  friend,  Arthur  Little.  Please  do  him 
the  kindness  to  lock  him  up  and  wire  me.  He 
may  rest  assured  that  we  are  going  to  enter- 
tain him  here  on  his  little  bu^^ary  charge, 
and  when  you  get  ready  to  go  to  trial  let 
me  know.  Tours  to  command,  W.  H.  Forbes, 
Sheriff."  This  letter  was  not  written  by 
Forbes,  but  by  Sweatt,  bis  office  deputy. 
Forbes  testified  that  Sweatt  did  most  of  his 
correspondence,  and  had  authority  to  sign 
his  name  to  letters  and  checks;  did  not 
ask  Sweatt  to  write  it;  did  not  know 
his  object  in  writing  It;  and  did  not  know 
what  was  In  It,  but  the  capias  had  been 
sent  to  Grayson  county  under  his  direc- 
tion. Sweatt  was  not  a  party  to  the  salt, 
nor  was  It  alleged  In  the  petition  that  be 
was  one  of  the  conspirators  or  the  agent 
of  Forbes.  There  being  no  allegation  of 
Sweatt  being  the  agent  of  Forbes,  or  that  be 
was  one  of  the  conspirators,  or  had  anything 
to  do  with  the  arrest  or  prosecution,  said  let- 
ter was  not  admissible.  Lewis  v.  Hatton,  86 
Tex.  SSS,  26  S.  W.  SO.  The  principal  Is  not 
responsible  for  the  personal  malice,  and  ex- 
pressions made  by  the  agent  indicating  mal- 
ice In  the  absence  of  the  principal  are  not 
admissible  to  show  the  motive  of  the  princi- 
pal. Railway  Co.  v.  Willie,  53  Tex.  318,  37 
Am.  Rep.  756. 

There  was  no  controversy  about  the  capias 
having  been  sent  under  Forbes'  direction. 
This  was  the  only  point  upon  which  the  let- 
ter could  have  been  admissible,  and,  there 
being  no  controversy  about  that,  It  was  not 
reversible  error  for  the  court  to  exclude  It. 

The  second  assignment  of  error  complains 
of  the  court's  refusal  to  admit  as  evidence 
a  memorandum  made  by  witness  BoUn,  as 
shown  by  bill  of  exception  as  follows:  "On 
the  trial  of  this  case  W.  C.  Bolln,  a  witness 
for  plaintiff,  having  testified  that  on  the 
8th  day  of  November,  1906,  he  was  town 
marshal  of  Stonewall,  then  Indian  Territory, 
he  was  Instructed  by  the  town  recorder  of 
Stonewall.  W.  T.  Heard,  to  Issue  a  license  to 
Hares  &  Brown  to  show  in  said  town  from 
November  8  to  November  11,  1900.  said  re- 
corder being  sick  and  unable  himself  to  Is- 
sue said  license;  that  witness  Issued  said 
license  at  the  time  and  made  the  following 
memoranda  of  the  issuance:  'No.  55.  ^.uO. 
Occupation  License.  To  Hares  &  Brovm  for 
the  occupation  of  show  from  11-8  to  11-11, 
1906.  Amount  of  tax  $5.00.  Issued  the  8th 
day  of  November,  1906.  N.  T.  Heard,  Re- 
corder. W.  C  Bolln' — that  on  the  night  of 
said  November  8,  1906,  witness  attended  said 
show,  and  on  the  next  morning,  November  9, 
1906,  he  met  the  plaintiff  In  this  case,  Arthur 
Little,  with  whom  he  was  acquainted,  on 
the  street,  and  told  him  about  the  show,  stat- 
ing that  it  was  a  good  show  and  invited 
plaintiff  to  go  with  him  on  the  night  of  the 
9th,  1906,  to  said  show ;  that  the  plaintiff  ac- 
cepted the  Invitation  and  did  go  with  him  to 
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the  show,  and  they  sat  together  during  the 
show,  and  when  It  was  over  left  the  house 
in  which  the  show  took  place  together  and 
afterwards  parted  for  the  night,  and  the 
next  morning,  the  10th,  1906,  he  again  met 
plaintiff  on  the  street  and  they  had  some 
talk  together,  and  among  other  things  about 
the  show.  Said  witness  also  testified  that  he 
made  said  memoranda  himself,  and  that  it 
Is  In  his  own  handwriting,  and  that  said 
memoranda  is  accurate,  and  that  independ- 
ent of  said  memoranda  he  could  not  accu- 
.  rately  fix  the  date  of  the  issuance  of  the  li- 
cense and  the  date  that  he  and  plaiutift  at- 
tended the  show  together.  Plaintiff  then  of- 
fered said  memoranda  in  evidence,  to  which 
the  defendants  objected  on  the  ground  that 
It  was  immaterial,  irrelevant,  and  hearsay, 
and  did  not  tend  to  prove  any  issue  in  the 
case.  The  court  sustained  this  objection  and 
refused  to  allow  said  memoranda  to  be  read 
to  the  Jury."  The  statement  of  facta  shows 
that  Bolln  testified  that  plaintiff  was  in 
Stonewall  on  the  8th,  9tb,  and  10th  of  No- 
vember, 1900,  and  refreshed  his  memory 
from  said  memorandum,  and  there  were  sev- 
eral other  witnesses  who  testified  that  plain- 
tiff was  in  Stonewall  at  that  time,  showing 
that  It  was  impossible  for  him  to  have  com- 
mitted the  burglary  at  Midlothian,  Ellis  coun- 
ty, at  the  time  it  was  alleged  to  have  been 
committed.  Mr.  Wharton,  in  volume  1,  g 
816,  Ev.,  states  the  rule  to  be  thus:  "In 
case  the  witness  swears  to  the  accuracy  of 
the  memoranda  or  other  refreshing  docu- 
ments, they  may  go  to  the  Jury  as  evidence. 
If  not  per  se  inadmissible.  It  is  otherwise 
If  such  accuracy  is  not  proved.  But,  even  if 
Inadmissible,  they  may  be  used  to  refresh 
his  memory,  If  he  knows  they  were  accurate 
when  made,  and  were  made  at  the  time  of 
the  events  noted."  The  memorandum  con- 
tained matter  that  had  no  bearing  to  the  Is- 
sues In  this  case  and  within  itself  was  In- 
admissible. The  witness  refreshed  his  mem- 
ory from  It,  and  his  veracity  was  not  at- 
tacked. Railway  v.  Tuck  (rendered  by  this 
court  February  6,  1906)  116  S.  W.  020.  Un- 
der the  circumstances  there  was  no  error  In 
not  admitting  the  memorandum. 

Complaint  is  made  of  the  court's  action  In 
giving  the  Jury  a  peremptory  charge  to  find 
for  the  defendants.  The  evidence  shows  that 
the  first  arrest  and  Imprisonment  of  plaintiff 
by  the  oflBcers  of  Grayson  county  was  with- 
out authority  of  law.  The  warrant  issued 
by  the  Justice  In  Ellis  county  was  directed  to 
the  sheriff  or  any  constable  of  Ellis  county, 
which  conveyed  the  authority  to  the  oflJcers 
in  that  county  to  make  the  arrest  within  the 
limits  of  said  county.  Article  259,  White's 
Ann.  Code  Cr.  Proc,  provides  that:  "When 
a  warrant  of  arrest  Is  Issued  by  a  magis- 
trate other  than  a  Judge  of  the  Supreme 
Court,  Court  of  Appeals,  district  or  county 
court.  It  cannot  be  executed  in  another  coun- 
ty than  the  one  in  which  it  Issues,  unless  In- 


dorsed by  some  one  of  said  Judges,  In  which 
case  it  can  be  executed  anywhere  in  the 
state;  or  If  It  be  Indorsed  by  some  magis- 
trate of  the  county  in  which  the  accused  Is 
found  It  may  be  executed  In  such  county." 
The  balance  of  said  article  prescribes  the 
form  of  such  indorsement,  etc.  As  none  of 
the  requisites  of  said  article  were  complied 
with  to  give  vitality  to  said  warrant  In  Gray- 
son county,  the  officers  making  the  arrest 
and  those  who  Instigated  It  cannot  defend 
their  action  by  virtue  of  said  warrant. 
Sneed  v.  McFatrldge,  43  Tex.  Civ.  App.  592, 
07  S.  W.  113.  On  this  phase  of  the  case  we 
are  clearly  of  the  opinion  that  the  court 
erred  in  Instructing  a  verdict  for  all  the  de- 
fendants. 

We  are  not  so  clear  on  the  proposition  as 
to  the  arrest  and  imprisonment  .under  the 
indictment.  Whether  or  not  any  of  the  de- 
fendants participated  In  securing  the  indict- 
ment, about  which  the  testimony  is  not  satis- 
factory, being  actuated  by  malice,  and  hav- 
ing no  reasonable  grounds  for  believing  that 
plaintiff  was  guilty  of  the  offense  charged, 
was  an  Issue  under  all  the  facts  and  circum- 
stances that  could  have  been  appropriately 
submitted  to  the  Jury.  The  question  of  prob- 
able cause  Is  fully  discussed  in  Landa  t. 
Obert,  45  Tex.  539,  McManus  v.  WalUs,  52 
Tex.  534,  Ramsey  v.  Arrott,  64  Tex.  320, 
and  other  Texas  cases,  and  a  further  dis- 
cussion by  us  Is  unnecessary. 

The  evidence  w&s  such  that  the  trial  court 
should  have  charged  the  jury  on  the  Issues 
raised  thereby,  and,  having  failed  to  do  so, 
the  Judgment  is  reversed,  and  the  cause  re- 
manded for  a  new  triaL 

On  Rehearing. 

The  motion  for  rehearing  calls  our  attention 
to  Acts  29th  Leg.  1905,  p.  385,  c.  162,  amend- 
ing articles  258,  259,  White's  Ann.  Code  Cr. 
Proc.,  which  we  overlooked,  and  contends  that 
under  said  amendment  the  first  arrest  of  ap- 
pellant was  not  unlawful.  As  amended,  arti- 
cle 258  reads:  "That  a  warrant  of  arrest 
issued  by  any  county  or  district  clerk  or  by 
any  magistrate  (except  county  commissioners 
or  commissioners'  courts,  mayors  or  recorders 
of  an  incorporated  city  or  town)  shall  extend 
to  any  part  of  the  state,  and  any  peace  offloer 
to  whom  said  warrant  Is  directed  or  Into 
whose  hands  the  same  has  been  transferred, 
shall  be  authorized  to  execute  the  same  In 
any  county  in  this  state.'*  The  balance  of 
said  amendment  has  reference  to  the  serving 
of  warrants  issued  by  county  commissioners 
or  commissioners'  courts,  mayors,  or  record- 
ers of  incorporated  cities  or  towns. 

We  do  not  see  that  the  amendment  in  any 
way  should  cause  us  to  change  our  former 
holding.  The  warrant  upon  which  appellees 
base  their  defense  for  the  arrest  of  appellant 
was  directed  to  the  officers  of  Ellis  county. 
There  was  no  warrant  Issued  to  Grayson 
county.    There  was  none  transferred  to  ap- 
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pellees,  nor  did  tbey  have  any  In  tbeir  hands 
at  tbe  time.  Their  acts  in  making  the  ar- 
rest without  bavins  a  warrant  for  the  arrest 
of  appellant  in  their  jwaeesslon  is  not  sanc- 
tioned by  the  laws  of  this  state. 
The  motion  for  rehearing  la  oTemiled. 


TmOPBN  et  al.  v.  RUSSELI.  «t  nx.t 

(Court  of  (MtU  Appeals  of  Texas.     April  14, 

1909.    Rehearing  Denied  April  29,  1909.) 

1.  HoMESTKAD  (5  181*)— Abandonment— Evi- 
dence—ADiassiBiuTT  . 

The  testimony  of  claimants  of  a  homestead, 
from  which  they  had  removed,  jib  to  their  in- 
tention to  return  thereto,  is  admissible. 

[Ed.  Note.— For  other  cases,  see  Homestead. 
Cent.  Dig.  {  351 ;    Dec.  Dig.  {  181.*] 

2.  Homestead    (J    162*)— Abandonment— In- 
tention. 

The  abandonment  of  a  homestead  by  re- 
moval therefrom  depends  on  whether  the  re- 
moval was  with  the  fixed  intention  of  not  re- 
turning to  the  place  as  a  home. 

[Ed.  Note. — For  other  cases,  see  Homestead, 
Cent.  Dig.  it  315-319;   Dec.  Dig.  {  102.*] 
a.   Homestead   (|  181*)- DECi-AaATioNs— Ad- 

MI8BIBIUTT. 

Declarations  of  claimants  of  homestead  as 
to  their  intention  to  return  thereto  are  admis- 
sible on  the  question  of  abandonment,  though 
they  may  be  self-serving. 

lli>l.  Note.— For  other  cases,  see  Homestead, 
Dec.  Dig.  I  181.*] 

4.  Homestead  (J  181*)— Abandonment— Evi- 
dence—Weight  AND  SUFTICIENCT. 

On  an  issue  as  to  the  abandonment  of  a 
homestead,  evidence  held  to  show  that  a  deed 
of  other  property  upon  which  the  claimants 
lived  was  intended  to  give  them  a  life  interest 
therein. 

[EkI.  Note.— For  other  cases,  see  Homestead, 
Dec.  Dig.  {  181.*] 

5.  Homestead    (§    162*)— Abandonment— In- 
tention. 

That  the  claimants  of  a  homestead  receiv- 
ed a  deed  of  other  property  on  which  they  lived 
does  not  affect  the  question  of  their  abandon- 
ment of  homestead,  if  they  at  all  times  intended 
not  to  make  their  home  on  the  property  when 
deeded  to  them,  but  to  return  to  the  former 
homestead. 

[Eid.  Note.— For  other  cases,  see  Homestead, 
Dec.  Dig.  S  162.*] 

8.  Homestead    (§    162*)— Abandonment— In- 
tention. 

An  offer  to  sell  a  homestend  was  not  neces- 
sarily inconsistent  with  the  claimants'  intention 
to  return  thereto  and  reoccupy  it  as  a  home,  if 
they  did  not  sell. 

[Ed.  Note.— For  other  cases,  see  Homestead, 
Dec.  Dig.  i  162.*] 

7.  Appeai,  and  Ebbob  (j  1010*)  —  Review — 

Findings  by  Codht. 

An  appellate  court  win  not  snbsititnte  dif- 
ferent conclusions  of  fact  for  those  of  the  trial 
court,  where  it  cannot  say  that  the  findings  have 
not  sufficient  evidence  to  support  them. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error.  Cent.  Dig.  il  3979-^3982;  Dec.  Dig.  8 
1010,*  I 

Appeal  from  District  Court,  Goliad  Coun- 
ty ;    James  C.  Wilson,  Judge. 

Action  by  P.  F.  Thlgpen  and  others  against 


A.  S.  Rnssell  and  wife    From  a  Judgment 
for  defendants,  plaintiffs  appeal.    Affirmed. 

Fowler  &  Fowler,  for  appellants.  G.  B. 
Pope  and  J.  Gus  Patton,  for  appellees. 

REESE,  J.  In  this  case  appellants,  heirs 
at  law  of  John  TTiigpen,  deceased,  seek  to 
have  partitioned  between  themselves  a  tract 
of  200  acres  of  land,  the  homestead  of  said 
John  Thlgpen  during  his  lifetime  and  at  the 
time  of  his  death.  The  defendants  are  Mrs. 
S.  A.  Russell,  the  wi4ow  of  said  Tbigpen,  ^ 
and  A.  S.  Russell,  her  husband.  After  the' 
death  of  Thlgpen,  as  the  result  of  partition 
proceedings  between  his  heirs  and  his  widow, 
the  200  acres  in  controversy,  which  was  the 
separate  property  of  John  Thlgpen,  was  set 
apart  to  bis  widow  as  her  homestead  so  long 
as  she  should  elect  to  use  the  same  as  such, 
to  revert  to  the  heirs  of  John  Thlgpen  upon 
the  termination  of  the  homestead  right  It 
was  specially  adjudged  that  she  should  have 
no  life  estate  in  the  property.  It  was  alleged 
by  plaintiffs  that  the  defendant,  now  Mrs. 
Russell,  had  ceased  to  use  or  occupy  the 
property  as  her  homestead,  and  bad  abandon- 
ed the  same,  and  that  thereby  the  property 
became  subject  to  partition.  The  fact  of 
abandonment  was  denied,  and  is  the  only  is- 
sue in  the  case.  The  case  was  tried  by  the 
court,  without  a  Jury,  and  Judgment  render- 
ed for  defendants  Russell  and  wife,  from 
which  plaintiffs  appeal. 

The  trial  court  prepared  and  filed  condn- 
slons  of  fact,  which  were  excepted  to  by 
plaintiffs  and  are  as  follows:  "(1)  I  find  that 
the  defendant  Susan  A.  Russell  was  mar- 
ried to  John  Thlgpen  in  1876,  and  a  short 
time  afterwards  she  and  said  John  Thlgpen 
moved  on  the  200  acres  of  land  in  controversy 
and  occupied  It  as  their  homestead  until  John 
Thigpen's  death,  which  occurred  about  10  or 
11  years  ago,  having  occupied  it  for  a  period 
of  about  22  years.  (2)  That  the  estate  of 
John  Thlgpen  was  by  decrees  of  the  district 
court  of  Goliad  county  partitioned  between 
Susan  A.  Russell  and  the  heirs  of  John  Thlg- 
pen, being  the  plaintiffs  in  this  case  or  their 

ancestors,   on   the  day   of   October, 

•,  and  the day  of  November,  A. 


D.  1897,  except  the  200  acres  In  controversy, 
which  was  expressly  reserved  from  partition 
and  declared  to  be  the  seiwrate  property  of 
John  Thlgpen,  deceased,  and  in  said  decrees 
the  said  200  acres  was  set  apart  to  said 
Susan  A.  Russell  as  the  surviving  widow  of 
John  Thlgpen,  as  a  homestead  so  long  as  she 
might  elect  to  use  or  occupy  the  same  as 
such.  (3)  lliat  a  short  time  after  said  decree 
of  partition  said  Susan  A.  Russell  went  upon 
said  land  and  made  some  improvements  and 
lived  upon  it  for  about  one  year  when  she 
left  to  reside  elsewhere,  because  she  conld 
not  get  any  suitable  person  to  lire  on  the 
place  with  her,  she  having  no  children,  and 


•For  sthar  cum  sm  «am«  topic  utd  aeccon  NUMBBR  in  Dm.  *  Am.  Dig*.  U07  to  data,  *  Rtporter  Jnd«x« 
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rented  the  place,  and  continuously  since  said 
date  to  this  present  time  she  has  rented  said 
land,  and  the  same  Is  now  in  possession  of 
her  tenant  (4)  I  find  that  from  time  to  time 
since  said  land  was  set  aside  to  her  she  has 
caused  the  premises  to  be  kept  in  repair  and 
has  added  some  improTements.  (5)  I  find 
that  said  land  was  the  separate  property  of 
John  Thigpen.  (6)  That  In  1902  defendant 
Susan  A.  Russell  married  her  codefendant,  A. 
S.  Russell,  who  at  the  time  of  her  marriage 
to  him  resided  in  Milam  county,  Tex.,  and 
since  her  said  marriage  she  has  resided  with 
h?r  husband  in  Milam  county,  Tex.,  making 
b-ochMonal  visits  to  Goliad  county  to  look  aft- 
er t^s  piece  of  property.  (7)  That  at  the 
time  of  Ills  marriage  defendant  A.  S.  Russell 
ovned  and  lived  on  some  hotel  property  in 
Milam  county,  which  he  shortly  afterwards 
I'Mt  on  account  of  not  being  able  to  pay  off 
un  Indebtedness  that  existed  on  said  proper- 
-,  and  that  after  the  loss  of  the  hotel  prop- 
erty defendants  rented  various  places  to  live 
<«  until  in  November,  1906,  Mrs.  Russell  bor- 
rowed $500,  with  $350  of  which  she  pur- 
■  ;hased  a  house  and  some  lots  in  Mllano, 
Milam  county,  Tex.,  and  since  said  time  she 
Ltd  her  husband  have  resided  on  said  proper- 
ty'•  ~iQr~'^^lut  «^  the  time  of  the  purchase  of 
said  lots  In  Mllano  it  was  the  intention  of  de- 
fendants to  draw  the  papers  in  such  way  that 
the  property  would  belohg  to  Bran  V.  Burk, 
a  boy  10  years  old  who  lives  with  defend- 
ants; but  on  account  of  the  way  papers  were 
gotten  up  this  purpose  was  not  accomplished, 
and  the  title  to  said  property  is  in  defendant 
Susan  A.  Russell.  (9)  I  find  that  the  defend- 
ant A.  S.  Russell  Is  a  surveyor  by  profession 
and  has  an  income  of  probably  $200  per  an- 
unm.  (10)  I  find  that  defendant  Susan  A. 
Russell  owns  property  consisting  of  several 
town  lots  in  the  town  of  Fannin,  Goliad  coun- 
ty, Tex.,  and  the  property  in  Mllano,  and  she 
has  no  income  other  than  that  received  from 
the  land  in  controversy,  which  she  has  each 
year  received  and  used  for  her  support  and 
maintenance,  and  I  find  that  defendant  A. 
S.  Russell  owns  an  Interest  in  several  tracts 
of  land  In  Milam  county,  Tex.  (11)  I  find 
that  the  house  on  the  200  acres  of  land  In 
controversy  Is  out  of  repair  and  has  been 
since  the  last  marriage  of  Susan  A.  Russell, 
and  since  then  has  not  been  fit  for  occupancy. 
(12)  I  find  from  the  continued  declarations  In 
the  matter  that  it  has  been  the  intention  of 
Susan  A.  Russell  to  return  to  ^nd  occupy  the 
land  in  controversy  as  her  home  as  soon  as 
her  husband  could  arrange  his  business  af- 
fairs in  Milam  county  so  as  to  leave  them 
and  could  get  money  with  which  to  repair  the 
Improvements  on  said  laud  so  as  to  render 
them  fit  for  occupancy,  and  that  It  was  not 
their  Intention  to  occupy  the  lots  In  Mllano 
as  their  homestead.  (13)  I  find  that  both 
Mrs.  S.  A.  Russell  and  her  husband  have  of- 
fered to  sell  their  homestead  right  to  the  land 
in  controversy." 


The  foregoing  findings  of  fact  are  approved 
by  us  without  qualification,  with  the  exception 
<rf  tliat  embraced  in  the  eighth  paragraph, 
which  will  be  later  referred  to  in  disposing 
of  the  third  assignment  of  error.  From  these 
conclusions  of  fact  the  court  found,  as  a  con- 
clusion of  law,  that  Mrs.  Russell  had  not 
abandoned  the  homestead  on  the  200  acres  of 
land. 

The  trial  court  permitted  certain  witnesses 
to  testify,  over  the  objections  of  appellants, 
to  declarations  made  by  appellees  as  to  their 
intention  to  move  back  to  and  reoccupy  Mrs. 
Russell's  home  on  the  land  in  controversy. 
To  the  admission  of  this  testimony  appellants 
excepted,  and  the  ruling  of  the  court  Is  made 
the  basis  of  the  first  assignment  of  error.  In 
so  far  as  the  testimony  of  appellees  them- 
selves is  embraced  in  this  assignment,  it  stauds 
on  altogether  diCFerent  ground  from  that  oc- 
cupied by  the  testimony  of  the  other  witness- 
es, and  was  in  no  sense  their  declaration  of 
their  intention,  but  their  testimony  under 
oath,  as  to  such  intention.  This  testimony 
is  not  subject  to  any  of  the  objections  to  the 
admissibility  of  their  mere  declarations  to 
third  persons  during  their  absence  from  the 
home,  as  set  out  in  the  various  propositions, 
under  the  assignment.  The  testimony  of 
Bego,  Bums,  and  Patton  was.  In .  substance, 
that  at  various  times,  while  appellees  were 
living  at  Mllano,  they  declared  that  they  ex- 
pected and  Intended,  as  soon  as  they  could 
arrange  to  do  so,  to  come  back  to  Goliad 
county  and  occupy  this  homestead.  It  has 
been  held  that  the  question  of  abandonment 
of  a  homestead  once  used  and  occupied  as 
such  by  removal  therefrom,  is  dependent  up- 
on the  Intention  of  the  parties  and  whether 
such  removal  was  with  the  fixed  intention  of 
not  returning  to  the  place  as  a  home  (Shep- 
herd V.  Cassidy,  20  Tex.  29,  70  Am.  Dec.  372 ; 
Goubenant  v.  Cockrell,  20  Tex.  98),  and  in 
this  connection  it  has  been  generally  held, 
we  believe,  that  the  declarations  of  the  par- 
ties are  admissible  upon  this  question,  not- 
withstanding they  may  seem  to  be  self-serv- 
ing (Gunn  V.  Wynne  [Tex.  Civ.  App.]  43  S. 
W.  293;  Gaar,  Scott  &  Co.  v.  Surge  [Tex. 
Civ.  App.]  110  S.  W.  185).  The  authorities 
cited  by  appellants  in  support  of  their  con- 
tention are  as  to  the  weight  and  eCtect  of 
such  declarations  when  contradicted  by  the 
actions  of  the  parties,  and  none  of  them  go 
so  far  as  to  hold  that  such  declarations  are 
not  admissible.  Woolfork  v.  Rlcketts,  48  Tex. 
37;  Reese  v.  Renfro,  68  Tex.  195,  4  S.  W. 
545.  In  Johnston  v.  Martin,  81  Tex.  21,  16 
S.  W.  550,  the  parties  owned  a  homestead  In 
town  which  they  occupied  as  such,  and  had 
never  occupied  or  lived  upon  the  property  in 
the  country  attempted  to  be  claimed  as  a 
homestead.  In  Portwood  v.  Newberry,  79 
Tex.  337,  15  S.  W.  270,  the  question  was  not 
presented  nor  decided.  In  fact,  we  have  not 
been  able  to  find  any  case  in  which  it  was 
held  that  evidence  of  the  declaration  of  the 
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parties  was  not  admissible  on  the  question  of 
abandonment  of  a  homestead  once  used  and 
occupied  as  such.  Evidence  had  been  admit- 
ted as  to  the  acts  of  Mrs.  Russell  In  moving 
with  her  husband  to  Milam  county  and  in 
renting  out  the  property  In  question  for  sev- 
eral years.  In  the  language  of  the  court,  in 
Gnnn  v.  Wynne  (Tex.  Civ.  App.)  43  S.  W. 
294:  "These  acts  did  not  nnmlstalcably  mani- 
fest their  true  Intent,  and  declarations  accom- 
panying such  acts  and  explanatory  thereof 
are  also  admissible."  The  acts  of  removal 
and  renting  were  not  necessarily  Inconsistent 
with  the  Intention  of  the  homestead  right 
here  claimed.  The  intention,  after  all,  was 
the  material  thing.  The  court  did  not  err  In 
admitting  the  evidence.  Its  weight  was  for 
the  court,  sitting  as  a  jury. 

The  second  assignment  of  error  rests  neces- 
sarily upon  the  same  grounds  as  the  first, 
and  is  overruled. 

The  third  assignment  of  error  assails  the 
finding  of  fact  set  out  in  the  eighth  para- 
graph of  such  findings,  heretofore  referred 
to,  which  is  as  follows:  "That,  at  the  time 
of  the  purchase  of  the  said  lots  in  MUano, 
It  was  the  intention  of  the  defendants  to 
draw  the  papers  in  such  way  that  the  prop- 
erty would  belong  to  Bran  V.  Bnrk,  a  boy 
10  years  old  who  lived  with  defendants ;  but 
on  account  of  the  way  the  papers  were  gotten 
up  the  purpose  was  not  accomplished,  and  the 
title  to  said  property  is  in  Susan  A.  Russell." 
App^lees  contend  that  this  finding  Is  opposed 
to  the  uncontradicted  evidence  on  this  point 
The  testimony  of  the  witnesses,  appellees,  and 
Mrs.  Jones,  on  this  point  is  not  at  all  clear : 
but  It  is  uncontradicted,  and  shows  substan- 
tially, that  Mrs.  Jones,  the  grandmother  of 
the  boy,  Bran  V.  Burk,  a  boy  10  years  old, 
who  was  godson  to  Mrs.  Russell  and  lived 
with  her  and  her  husband,  lent  appellees 
$500  with  which  to  buy  an  Improved  place  In 
Mllano,  with  the  understanding  that  appel- 
lees should  have  only  a  life  Interest  in  the 
property,  and  that  at  their  death  the  prop- 
erty should  go  to  the  boy.  It  was  Intended 
that  the  deed  should  be  so  drawn,  but  by  mis- 
take it  was  so  drawn  as  to  vest  the  fee-sim- 
ple title  in  Mrs.  Russell.  The  date  of  this 
deed  Is  not  given  in  the  record  so  far  as  we 
can  find;  but  on  November  23,  1906,  Mrs. 
Russell,  Joined  by  her  husband,  executed  a 
deed,  the  purport  of  which  was  to  convey  the 
property  to  A.  S.  Russell,  the  husband,  during 
his  natural  life,  and  at  his  death  to  revert 
to  Bran  V.  Burk.  This  deed  was  Intended  to 
carry  out  the  Intentions  of  the  parties  In  the 
purchase  of  the  property.  Both  deeds  were 
drawn  by  appellee  A.  S.  Russell,  who  dis- 
closed a  considerable  degree  of  Ignorance  as 
to  such  matters  by  his  testimony.  This  lat- 
ter deed  was  not  acknowledged  for  record 
until  January  21,  1908,  and  there  are  several 
circumstances  concerning  it  which  affect  the 
transaction  as  suspicious  and  not  bona  fide; 
but  the  trial  Judge,  sitting  as  a  Jury,  was 
satisfied  with  the  explanation  given  of  them 


by  appellees,  and  his  ruling  thereon  will  not 
be  revised.  This  evidence,  however,  conclu- 
sively shows  that  It  was  not  the  Intention  of 
the  parties  to  draw  the  deed  so  that  the  prop- 
erty would  belong  to  Bran  V.  Burk,  if  by 
this  is  meant  that  appellees  should  have  no 
interest  therein.  Substituting  for  this  find- 
ing, however,  such  finding  as  the  above  evi- 
dence authorized,  does  not,  In  our  opinion,  af- 
fect the  Judgment,  as,  notwithstanding  such 
finding  as  alone  was  authorized  by  the  evi- 
dence, as  aforesaid,  if  the  parties  at  all  times 
retained  the  Intention  not  to  make  their  home 
on  this  property,  even  if  it  were  in  the  name 
of  Mrs.  Russell,  but  to  return  to  Goliad  and 
resume  their  occupancy  of  the  home  there. 
It  would  not  constitute  an  abandonment  of 
the  Goliad  home.  Baum  v.  Williams,  16  Tex. 
Civ.  App.  407,  41  S.  W.  840. 

The  fourth  and  fifth  assignments  of  error 
attack  the  findings  of  fact  embraced  In  para- 
graphs 11  and  12  as  not  authorized  by  the 
evidence.  We  cannot  say  that  there  is  not 
sufficient  evidence  to  support  the  findings, 
and  the  assignments,  with  the  several  propo- 
sitions thereunder,  are  overruled.  The  of- 
fer to  sell  the  property  was  not  necessarily 
inconsistent  with  their  intention  to  return  to 
it  and  reoccupy  it  as  a  home  if  they  did  not 
sell.  Gaar,  Scott  &  Co.  v.  Burge,  supra. 
They  bad  in  fact  no  Interest  which  they  could 
dispose  of  by  sale.   ' 

The  sixth,  seventh,  and  eighth  assignments 
of  error  assail  the  Judgment  of  the  court  and 
the  overruling  of  the  motion  for  a  new  trial 
on  the  ground  that  it  Is  contrary  to  the  law 
and  the  facts.  In  tliat  the  evidence  conclusive- 
ly shows  abandonment  of  the  GoUad  county 
homestead.  Our  conclusions  of  fact  are  a.s 
found  by  the  trial  court,  who,  sitting  as  a 
Jury,  has  passed  upon  the  evidence,  and  in 
deference  to  such  finding  we  do  not  feel  au- 
thorized to  substitute  for  them  different  con- 
clusions of  fact,  so  long  as  we  cannot  say 
that  such  findings  have  not  sufficient  evidence 
to  support  them.  The  evidence  tends  strong- 
ly to  support  the  conclusion  that  appelleex 
did  not  Intend  to  return  to  GoUad  county  to 
live,  and  would  have  authorized  such  con- 
clusion ;  but  that  is  not  sufficient  to  author- 
ize us  to  overturn  the  contrary  conclusion  of 
the  trial  court  The  facts  thus  found  by  the 
trial  court,  In  our  opinion.  Justify  his  legal 
conclusion  that  Mrs.  Russell  had  not  lost  her 
homestead  right  in  the  property.  The  facts 
are  strikingly  similar  to  those  in  the  case  of 
Foreman  v.  Meroney,  62  Tex.  723,  in  which 
It  was  held  that  the  homestead  right  had  not 
been  forfeited.  That  decision  has  never  been 
orernUed,  or  in  any  way  qualified,  so  far  as 
we  can  find,  and  It  Is  largely  upon  its  au- 
thority that  our  conclusion  rests  that  the 
Judjjment  should  be  affirmed.  In  that  case, 
as  in  this,  the  widow,  in  whom  was  the  home- 
stead right,  married  again,  and  her  husband, 
a  year  after  the  marriage,  bought  a  home  and 
lot  elsewhere,  to  which  they  moved,  and  in 
which  they  lived  until  they  sold  It,  when 
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live  on  the  land  In  controrersy  unless  com- 
pelled by  poverty  or  unavoidable  circumstan- 
ces. The  land  in  controversy  was  rented  to 
tenants  by  the  year.  The  facts  were  even 
stronger  against  the  retention  of  the  home- 
stead right  than  in  the  present  case,  in  so 
far  as  the  same  could  rest  upon  the  intention 
of  the  parties.  The  Supreme  Court,  however, 
held  that  the  homestead  right  had  not  been 
abandoned.  The  reasoning  in  the  opinion  in 
that  case  applies  with  great  force  to  th^  facts 
of  this  case,  and  we  do  not  feel  at  liberty  to 
disregard  the  authority  of  the  decision,  as 
applied  to  the  present  case. 

We  have  examined  all  of  the  assignments  of 
error  and  the  various  propositions  thereun- 
der, which  are  presented  In  an  able  and  ez- 
hanstive  brief  for  appellants.  We  do  not 
think  they  present  sufficient  ground  for  re- 
versal of  the  Judgment,  and  it  is  therefore  af- 
firmed. 

Affirmed. 


GARNET  V.  MENE:FEB. 

(Court  of  Civil  Appeals  of  Texas.     Jan.  80, 

1909.     Affirmed  on  Certificate,  April 

10.  1909.) 

1.  'Appeai,  and  E^sob  (5  622*)— Pbockkdinqs 
voB  Tbansfes  or  Cause— Time  fob  Filing 
Tbanscbipt— Wbit  or  Ebbob. 

The  transcript  on  writ  of  error  need  not 
be  filed  in  the  Court  of  Civil  Appeals  until  after 
tbe  service  of  the  writ. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Dec  Dig.  {  622.*] 

2.  Appeai.  and  Ebbob  ({  401*)— Pbocebdinos 
FOB  Tbansfeb  of  Cause— Wbit  of  Ebbob. 

Tbe  Court  of  Civil  Appeals  does  not  ac- 
quire jnrisdiction  of  a  writ  of  error  until  service 
of  the  writ. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Dec.  Dig.  f  401.»] 

3.  Appeal  and  ESbbob  (i  387*)— Pboceedingb 
fob  Tbansfeb  of  Cause— Bond— Time  fob 
FrLiNo. 

An  appeal  is  perfected  under  Rev.  St.  1895, 
art  1387,  where  a  bond  is  filed  within  20  days 
after  the  expiration  of  the  term",  except  that, 
where  tbe  term  may  by  law  continue  more  than 
8  weelcs,  the  liond  shall  be  filed  within  20  days 
after  notice  of  appeal  is  given  it  appellant  re- 
sides in  the  county,  otherwise  within  30  days; 
and  hence  a  transcript  accompanying  a  motion 
to  aflSrm  a  judgment  on  certificate  which  recit- 
ed that  the  term  of  court  began  July  6th,  that 
judgment  was  rendered  July  7th  and  bond  filed 
September  9th,  four  days  after  court  ndjoumed, 
but  did  not  show  that  the  term  could  not  by 
law  continue  more  than  eight  weeks,  so  that 
tbe  bond  should  have  been  filed  within  30  days 
at  ttke  latest,  after  notice  of  appeal  which  might 
have  l)e€n  of  the  date  of  judgment,  did  not  show 
that  the  Court  of  Civil  Appeals  acquired  jnris- 
diction. 

[Bd.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  {  20C0 ;   Dec.  Dig.  i  387.*] 
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on  certificate.  On  motion  for  a  rehearing 
after  refusal  to  dismiss,  the  transcript  was 
amended  to  show  petition  for  writ  of  error 
and  citation  in  error  with  a  sberifTs  return 
thereon.    Judgment  affirmed. 

A.  R.  Hopkins,  for  plaintiff  in  error.  Wray 
&  Mayer,  for  defendant  in  error. 

SPEER,  J.  In  this  case  a  motion  Is  filed 
by  defendant  In  error  to  affirm  the  Judgment 
on  certificate.  The  terip  of  the  county  court 
at  which  the  Judgment  was  rendered  was  be- 
gun on  July  6,  A.  D.  1908,  and  adjourned 
on  September  5,  1908,  as  shown  by  tbe  cap- 
tion to  the  transcript  The  Judgment  sought 
to  lie  affirmed  was  rendered  on  July  7th. 
and  was  in  defendant  in  error's  favor  against 
plaintiET  in  error  for  tbe  sum  of  1546.15. 
On  September  9,  1908,  a  supersedeas  bond 
was  filed,  in  which  it  is  declared  that  "the 
said  T.  G.  Carney  has  sued  out  a  writ  of 
error  to  the  Court  of  Civil  Appeals  for  the 
Second  Supreme  Judicial  District,"  etc.  The 
caption,  Judgment,  and  supersedeas  bond  re- 
ferred to  make  up  tbe  entire  transcript  be- 
fore us.  No  transcript  whatever  has  been 
filed  in  this  court  by  the  plaintiff  in  error, 
but  such  transcript  is  not  required  to  be  filed 
here  until  service  of  the  writ  of  error  has 
been  had  (Scarborough  v.  Groesbeck  [Tex. 
Civ.  App.]  25  S.  W.  687);  nor,  indeed,  has 
this  court  Jurisdiction  until  such  service 
(Crunk  v.  Crunk,  23  Tex.  605;  Vineyard  v. 
McCombs,  100  Tex.  318,  99  S.  W.  544).  We 
cannot,  therefore,  entertain  Jurisdiction  as 
upon  writ  of  error  proceedings. 

Neither  does  the  plaintiff  in  error  appear 
to  t>e  in  any  better  position  if  we  treat  the 
supersedeas  l>ond  as  an  ordinary  appeal 
bond.  An  appeal  is  perfected  where  a  bond 
is  filed  upon  filing  that  bond  "within  twenty 
days  after  the  expiration  of  the  term.  If 
the  term  of  the  court  may  by  law  continue 
more  than"  eight  weeks  the  bond  •  *  * 
shall  be  filed  within  twenty  days  after  notice 
of  appeal  is  given  If  the  party  taking  the 
appeal  resides  in  the  county,  and  within 
thirty  days  if  he  resides  out  of  the  county." 
Rev.  St.  1895,  art  1387.  Now,  we  cannot 
affirm  this  case  on  certificate  unless  the  ap- 
peal bond  was  filed  within  the  time  above 
designated.  The  bond  does  appear  to  be 
filed  within  20  days  after  the  expiration  of 
tbe  term,  but  we  cannot  know  that  the  term 
of  the  county  court  of  Tarrant  county  could 
not  by  law  have  continued  more  than  8 
weeks,  and  that,  therefore,  the  appeal  bond 
should  have  been  filed  within  20  days,  or  at 
most  within  30  days,  after  the  notice  of  ap- 
peal  was   given,   which,   if  it  corresponded 
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See  Dixon  t.  Soutbem  BuUdlog  &  Loan  As- 
sociation (Tex.  Civ.  App.)  28  S.  W.  68. 
Motion  dismissed. 

PER  CURIAM.     Rehearing  granted,  and 
judgment  affirmed  on  certlflcate. 


NAIL  T.  FIRST  NAT.  BANK  OF  CHICK- 
ASHA. 

(Court  of  Civil  Appeals  of  Texas.     April   28, 
1909.) 

Appeal  and  Ebbob  (S  640*)— Recobd— Amend- 

UEKT. 

Where  the  clerk  fails  to  fasten  the  tran- 
script of  the  record  at  the  top  as  directed  by 
the  rules,  and  does  not  incorporate  therein  ap- 
pellant's assienment  of  errors,  appellant  will  be 
allowed  to  file  a  new  transcript,  properly  pre- 
pared and  certified. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Dec.  Dig.  i  640.*] 

Appeal  from  District  Court,  Lipscomb 
County;   H.  G.  Hendricks,  Judge. 

Action  between  A.  L.  Nail  against  the  First 
National  Bank  of  Chlckasha.  From  a  Judg- 
ment for  the  bank,  A.  L.  Nail  appeals.  Mo- 
tion by  appellee  to  strike  from  the  record  the 
statement  of  facts  copied  therein,  and  by  ap- 
pellant to  permit  him  to  file  the  original 
statement  of  facts.    Motions  granted. 

E.  C.  Gray,  Capp,  Cantey,  Hanger  &  Short, 
and  R.  M.  Rowland,  for  appellant  Hoover 
ft  Taylor,  for  appellee. 

FISHER,  0.  J.  We  grant  appellee's  mo- 
tion to  strike  from  the  record  the  statement 
of  facts  therein  copied,  and  we  grant  appel- 
lant's motion  to  permit  him  to  file  the  orig- 
inal statement  of  facts.  Appellant's  motion 
also  contains  an  application  for  certiorari  to 
bring  up  a  more  perfect  record.  From  the 
statement  contained  in  this  motion  it  seems 
that  the  clerk  failed  to  fasten  the  transcript 
at  the  top,  as  the  rule  prescribes,  and  failed 
to  incorporate  In  It  appellant's  assignments 
of  errors.  Appellant  has  accompanied  the 
motion  with  an  entirely  new  transcript  or 
record,  which  is  properly  certified  to,  and 
which  Is  properly  prepared  in  accordance 
with  the  rules,  and  which  contains  his  as- 
signments of  errors,  and  asks  that  this  tran- 
script be  filed  In  lieu  of  the  original  one, 
which  is  defective  and  not  complete,  as  point- 
ed out.  We  see  no  impropriety  in  granting 
this  request,  and  the  new  transcript  is  order- 
ed filed,  to  take  effect  from  the  date  of  the 
filing  of  the  one  first  returned  to  this  court 
and  here  filed  August  10,  1908. 

The  costs  of  both  motions  are  taxed  against 
the  appellant 


1.  TBKBPABS  (f  46*)— TiMBKB  TBE8PAS8 — SCTF- 

FiciENCT  OF  Evidence. 

Evidence  Acid  to  support  a  finding  that  de- 
fendants committed  a  timber  trespass  intention- 
ally, and  not  through  mistake  in  the  land  lines. 

[Ed.    Note.— For   other   cases,   see   Xrespasa, 
Dec  Dig.  I  46.»1 

2.  Tbbspass  (J  12*)- What  Conbtitutbs. 

Every  unauthorized  entry  on  the  land  of 
another  is  trespass,  and  it  is  willful  trespass 
if  intended  and  deliberately  done. 

fEd.    Note.— For   other  cases,    see   Trespass, 
Cent  Pig.  a  S-12:  Dec.  Dig.  {  12.*] 

3.  Tbbspass  (S  52*)— Timbeb  Tbespass— Dax- 

AQES. 

Where  timber  is  cat  on  the  land  of  an- 
other, either  through  culpable  negligence  or 
willful  disregard  of  the  rights  of  the  owner, 
the  trespasser  is  liable  for  the  full  value  of  the 
property  at  the  time  and  place  of  demand  or 
of  suit  brought. 

[Ed.    Note.— For   other   cases,    see   Trespaaa, 
Cent.  Dig.  {}  137,  138;   Dec.  Dig.  |  52.*] 

4.  Tbespass  ({  44*)— Timbeb  Tbespass— Dam- 
ages—Bubden  o»  Pboof. 

Where,  in  an  action  for  timber  trespass, 
plaintiff  elected  to  treat  the  manufacture  of  the 
timber  into  lumber  as  the  period  of  conversion, 
the  bniden  was  on  her,  before  she  could  recover 
the  manufactured  value,  of  proving  that  the  tim- 
ber was  so  manufactured. 

[Ei.  Mote.— For  other  cases,  see  Trespass, 
Dec.  Dig.  I  44.*] 

6.  Tboveb  and  Contebsion  ({  13*)— Right  or 
Action. 

Where  the  taking  of  timber  is  intentional 
and  wrongful,  the  owner,  as  against  the  orig- 
inal trespasser,  may  elect,  though  not  compelled, 
to  fix  the  time  of  conversion,  and  proceed,  ac- 
cording to  the  circumstances,  to  recover. 

[EM.  Note.— For  other  cases,  see  Trover  and 
Conversion,  Dec.  Dig.  (  13.*] 

5.  Tbovkb  and  Contebsion  ({  13*)— Effect 
ON  Title. 

A  wrongful  taking  of  property  does  not 
change  the  title  thereto,  and  it  may  be  recover- 
ed so  long  as  its  identity  is  perceptible  to  the 
senses,  though  its  form  has  been  changed,  and 
its  value  greatly  enhanced,  by  the  labor  of  the 
party  taking  it. 

[Ed.  Note.— For  other  cases,  see  Trover  and 
Conversion,  Dec.  Dig.  (  13.*] 

7.  Tboveb  and  Convebsion  (f  40*)  —  Evi- 
dence. 

A  tortious  taking  of  property  Is  snffident 
proof  of  a  conversion. 

[E!d.  Note. — For  other  cases,  see  Trover  and 
Conversion,  Cent.  Dig.  i  236;  Dec.  Dig.  f  40.*] 

B^ror  from  District  Court,  Bowie  Coonty; 
P.  A.  Turner,  Judge. 

Action  by  Mrs.  Etta  Less  and  another 
against  J.  W.  Rlpy  and  others.  There  was  a 
Judgment  and  defendants  bring  error.  Re- 
versed and  remanded. 

The  defendant  in  error  Mrs.  Etta  Less, 
Joined  by  her  husband,  claiming  that  J.  W. 
Rlpy  &  Son,  a  firm,  and  A.  M.  McDanlel, 
without  consent  or  authority,  intentionally 
and  wrongfully  trespassed  upon  her  land,  and 


•For  oUi«r  cues  see  same  topic  and  section  NUMBER  In  Dec.  *  Am.  Digs.  1907  to  date,  ft  Reporter  Indexes 


ages  for  Injuries  done  to  tbe  fence  Inclosing 
the  land  from  which  the  timber  was  cut 
The  defendants  In  the  suit  below  answered  by 
general  denial.  The  case  ^as  tried  before 
the  court  without  a  Jury,  and  Judgment  was 
entered  In  favor  of  defendant  In  error  against 
the  firm  of  J.  W.  Rlpy  &  Son  and  In  favor  of 
A.  M.  McDanlel  against  defendant  in  error. 

Hart,  Mahaffey  &  Thomas,  for  plaintiffs  in 
«rror.  Smelser  &  Vanghan,  for  defendants  in 
«rror. 

LEVY,  J.  (after  stating  the  facts  as  above). 
By  their  first  assignment  the  plalutlfTs  In  er- 
ror contend  that  the  court  erred  In  holding 
that  in  cutting  and  removing  the  timber  from 
the  land  they  were  guilty  of  a  trespass  of 
such  a  nature  as  would  authorize  a  recovery 
against  them  for  any  greater  sum  than  the 
value  of  the  timber  in  its  manufactured  state 
at  the  time  and  place  It  was  cut  and  remov- 
ed. As  Is  conceded  in  the  written  argument 
of  counsel,  It  appears  from  the  record  that 
on  tbe  trial  of  the  case  no  Issue  was  made 
that  certain  pine  timber  had  been  cut  and  re- 
moved by  plaintiffs  In  error  from  the  land  be- 
longing to  Mrs.  Less,  the  defendant  In  error. 
There  was  an  Issue  as  to  the  amount  of  tim- 
ber cut,  but  the  trial  court's  Judgment  as  to 
the  amount  of  timber  cut  Is  supported  by  tes- 
timony. There  is  involved  In  the  Judgment 
of  the  court,  which  was  excepted  to  and  the 
exception  noted  in  the  Judgment,  the  finding 
of  fact,  as  alleged  by  defendant  In  error,  that 
tbe  plalntitts  In  error,  without  authority  or 
consent,  intentionally  and  wrongfully  cut  and 
removed  the  timber  from  the  land,  and  con- 
verted same  to  their  own  use  and  benefit  It 
was  the  claim  of  plaintiffs  In  error  that  they 
cut  and  removed  the  timber  from  the  land 
under  the  honest  belief  that  It  belonged  to 
them.  We  will  not  undertake  to  set  out  the 
entire  evidence  bearing  on  the  question  pre- 
sented, In  view  of  the  result  of  the  appeal. 
We,  however,  refer  to  certain  features  of  it 
only  for  the  purpose  of  indicating  why  we 
think  this  court  would  not  be  warranted  in 
setting  aside  the  finding  of  the  trial  court 

Plaintiffs  in  error  had  purchased  all  the 
timber  on  the  Wardell  survey.  Defendant  in 
error  owned  the  survey  adjoining.  Some  12 
or  14  years  previous  to  the  time  in  question 
the  then  owner  of  the  survey  of  defendant  in 
error  inclosed  the  same  with  a  wire  fence, 
and  by  consent  of  the  then  owner  of  the  War- 
dell survey  embraced  between  60  and  100 
acres  of  said  survey  under  the  wire  fence  in- 
closure.  The  Wardell  land  Inclosed  lay  in 
the  northwest  comer  of  the  fence.  Plaintiffs 
in  error  sought  to  purchase  the  timber  be- 
longing to  the  defendant  In  error,  and  the 
right  to  construct  a  tram  across  her  land, 


was  specifically  directed  by  Lufton,  who  once 
owned  the  Wardell  timber,  that  the  Wardell 
land  In  the  wire  fence  Inclosure  was  located 
In  the  northwest  corner  of  the  Inclosure.  The 
employe  went  to  the  southwest  corner  of  the 
inclosure,  and  cut  defendant  in  error's  tlm- 
l>er.  We  do  not  imderstand  the  record  to 
reasonably  account  for  this  change  of  direc- 
tion. It  was  further  shown  that  there  was 
no  pine  timber  on  the  Wardell  under  inclo- 
sure. Later  a  simple  survey  disclosed  the 
fact  that  tliere  was  no  timber  on  the  Wardell 
under  the  inclosure.  It  does  not  appear  that 
the  boundary  lines  between  the  two  surveys 
were  in  dispute  or  in  confusion,  or  were  un- 
nscertainable  by  proper  care.  Under  the  cir- 
cumstances stated,  and  especially  when  the 
specific  direction  of  Lufton  to  the  employe  of 
plaintiffs  in  error  is  considered  as  to  the  lo- 
cation of  the  Wardell  land  in  the  northwest 
corner  of  the  inclosure  and  his  cutting  the 
timber  off  the  southwest  comer,  we  do  not 
thing  It  could  be  held  in  the  case  that  the 
testimony  does  not  sui)port  the  finding  of  the 
trial  court  that  the  plaintiffs  in  error  did 
commit  the  trespass  intentionally,  and  not 
through  mistake  In  the  land  lines.  Every 
unauthorized  entry  on  the  land  of  another  is 
trespass,  and  it  is  willful  trespass  if  Intended 
and  deliberately  done.  It  might  not  l>e  a  ma- 
licious act,  because  not  intended  to  injure  the 
owner.  Every  person  who  cuts  timber  upon 
his  own  land,  or  who  intends  to  do  so,  owes 
a  duty  to  an  adjoining  landowner  to  ascer- 
tain the  boundary  line  of  the  adjoining  land. 
If  be  can,  with  diligence  and  care,  so  as  to 
avoid  trespassing  upon  such  adjoining  land; 
and.  If  he  neglects  such  duty,  and  negligent- 
ly and  carelessly  or  recklessly  cuts  beyond 
his  own  premises,  be  cannot  be  said  to  have 
done  so  by  mistake.  The  neglect  of  such  duty 
is  in  Itself  evidence  of  a  want  of  good  faith. 
We  do  not  understand  that,  where  tlml>er  is 
cut  upon  tbe  land  of  another  through  either 
culpable  negligence  or  the  willful  disregard 
of  the  rights  of  another,  the  trespasser  can 
avoid  the  larger  damages  allowed  by  law  to 
be  recovered.  The  rule  announced  In  the 
case  of  R  E.  Bolles  Woodenware  Co.  v.  U. 
S.,  106  U.  S.  432,  1  Sup.  Ct  398,  27  L.  Ed. 
230,  lias  been  followed.  Ry.  Co.  v.  Starr,  22 
Tex.  Civ.  App.  353,  55  S.  W.  393;  Ry.  Co.  v. 
Jones,  34  Tex.  Civ.  App.  94,  77  S.  W.  955; 
Petit  V.  Frothlngham  (Tex.  Civ.  App.)  106  S. 
W.  907;  Young  v.  Pine  Ridge  Lumber  Co. 
(Tex.  Civ.  App.)  100  S.  W.  784.  There  it  was 
announced  that  the  full  value  of  the  property 
at  the  time  and  place  of  demand,  or  of  suit 
brought,  could  be  recovered  against  a  willful 
trespasser.  See  Tlgnor  v.  Toney,  13  Tex.  Civ. 
App.  518,  35  S.  W.  881;  4  Sutherland  on 
Damages,  |  1020;  Wright  v.  Skinner,  34  Fla 


cnt  and  remored,  because  there  1b  no  testi- 
mony tbat  the  timber  cut  and  removed  from 
the  land  was  ever  manufactured  Into  lumber. 
We  think  this  contention  must  be  sustained. 
Defendant  in  error  by  her  petition  has  treat- 
ed the  time  of  the  manufacture  of  the  timber 
Into  lumber  as  the  period  of  conversion,  and 
has  so  alleged,  and  seeks  to  recover  the  value 
accordingly.  Assuming  an  Intentional  and 
wrongful  taking,  then  we  think  that  she  has 
the  legal  right  to  treat  the  manufacture.  If 
80,  of  the  timber  Into  lumber  as  the  period  of 
thp  conversion;  and,  having  so  elected,  as 
she  has,  there  devolved  upon  her  the  burden 
of  proof,  before  she  could  recover  the  enhanc- 
ed or  manufactured  value,  that  the  timber 
so  taken  was  manufactured  by  plalntUTs  In 
error  Into  lumber.  This  proof  Is  not  In  the 
record  before  ns.  Where  the  taking  of  tim- 
ber Is  Intentional  and  wrongful,  the  principle 
of  law  Is  clear,  we  think,  that  the  owner  of 
the  timber  taken,  as  against  the  original  tres- 
passer, may  elect,  though  not  compelled,  to 
fix  the  time  of  conversion,  and  proceed,  ac- 
cording to  the  circumstances  of  the  given 
case,  to  recover.  The  time  of  conversion  Is 
not  always  fixed  by  the  same  circumstances, 
and  depends  upon  the  circumstances  of  the 
given  case.  A  wrongful  taking  does  not 
change  the  title  to  the  property.  It  still  re- 
mains In  the  owner,  and  may,  by  suit  In  seq- 
uestration, be  recovered  so  long  as  Its  Iden- 
tity Is  perceptible  to  the  senses.  It  may  be 
recovered,  though  Its  form  has  been  changed 
and  Its  value  greatly  enhanced  by  the  labor 
of  the  party  taking,  as  In  the  ease  of  logs  In- 
to lumber,  leather  Into  boots,  and  the  like. 
It  may  In  the  new  form  be  recovered,  or  com- 
pensation for  Its  loss  be  claimed  and  recover- 
ed, because  It  Is  in  that  form  still  the  prop- 
erty of  the  owner,  and  the  wrongdoer  is  not 
entitled  to  compensation  for  the  labor  be- 
stowed upon  It.  It  Is  a  principle  of  natural 
justice  that  a  wrongdoer  ought  not  to  be  al- 
lowed to  make  a  profit  by  his  own  willful 
tort.  Thus  a  tortious  taking  Is.  snfllctent 
proof  of  a  conversion,  but  yet  the  owner  may 
elect  to  consider  the  property  as  still  bis  own, 
and  treat  a  removal  or  sale  of  It,  or  a  man- 
ufacture of  It  Into  other  forms,  or  a  refusal 
to  deliver  on  demand  by  the  wrongdoer,  as 
the  period  of  conversion.  The  owner  of  the 
land  from  which  the  timber  Is  taken  might 
treat  the  removal  from  the  land  as  the  con- 
version, and  follow  the  logs  to  the  mill  and 
reclaim  them  at  the  mlU,  and,  upon  refusal 
to  deliver,  sequester  them  by  suit,  or  sue  to 
recover  the  value  of  the  logs  at  the  mill  at 
the  time  of  the  suit;  or,  if  the  taker  has 
changed  the  character  Into  lumber,  the  owner 
of  the  timber  may,  If  capable  of  Identifica- 


Is  fixed  at  the  time  enhanced  value  Is  placed 
upon  the  property,  and  Is  so  pleaded,  then  It 
must  be  proved  that  the  timber  has  been  put 
Into  the  state  of'enhanced  value  before  a  re- 
covery for  same  Is  allowable.  Unless  the  de- 
fendant be  proved  guilty  of  such  particular 
kind  of  conversion,  he  could  not  be  held  lia- 
ble for  such. 

By  the  third  assignment  It  Is  contended 
that  the  judgment  Is  excessive.  The  Judg- 
ment being  for  the  manufactured  value  of  the 
timber  Into  lumber,  and  there  being  no  proof 
in  the  record  that  the  timber  was  manufac- 
tured Into  lumber.  It  follows  that  this  assign- 
ment must  be  sustained. 

For  the  error  Indicated,  the  case  was  or- 
dered reversed  and  remanded. 


SCOTTISH  UNION  ft  NATIONAL  INS.  CO. 

V.  WEEKS  DRUG  CO. 

(Court  of  Civil  Appeals  of  Texas.     April  14. 

1909.     Rehearing  Denied  May  12,  1909.) 

1.  INBURANCK  (J  335*)— FOBFKITUHE— FAItUBE 

TO  Keep  Accounts. 

The  inventory  of  goods  on  hand  takea 
two  or  three  days  before  the  fire  cannot  take 
the  place  of  the  accounts  of  cash  sales  required 
by  the  policy  to  be  kept  by  insured. 

tEd.   Note. — For  other  cases,   see  Insurance, 
Dec.  Dig.  i  385.*] 

2.  Insurance  (S  335*)— Forfeiture— Paij:,ur« 
TO  Keep  Accounts. 

The  provision  in  a  policy  of  insurance  that 
insured  will  keep  accounts  showing  sales  of 
goods  in  some  place  not  exposed  to  6re  is  ma- 
terial to  the  risk,  though  insured  made  an  inven- 
tory of  his  goods  on  hand  two  or  three  days 
before  the  fire.  Hence  Sayles'  Ann.  Civ.  St. 
Supp.  1897-1904,  art.  SOOCaa.  providing  that 
misrepresentations  will  not  avoid  a  poIi<7  unless 
they  are  material,  does  not  apply. 

[Ed.  Note. — For  othet  cases,  see   Insurance, 
Cent  Dig.  }  853 ;    Dec.  Dig.  i  335.*] 

3.  Insubancb   (J'  668*)  —  Forfeitubb  —  In- 
crease OF  Hazard  —  Question   fob  Jury. 

Whether  a  single  effort  by  an  unknown  pei^ 
son  to  bum  the  property  should  cause  insured 
to  consider  it  likely  to  be  repeated,  making  it 
the  duty  of  insured  to  report  same  to  the  com- 
pany, within  a  provision  that  the  policy  shall 
be  void  if  the  hazard  l>e  increased  by  any  means 
within  the  knowledge  of  insured,  is  a  question 
for  the  jury. 

[Ed.   Note.— For  other  cases,   see   Insurance, 
Dec.  Dig.  i  668.*] 

4.  Insurance    (f    335*)— Forfeitube— Ques- 
tion OF  Law  or  Fact. 

The  failure  of  insured  to  keep  an  account 
of  his  cash  sales  of  goods,  as  required  by  this 
policy,  is  a  forfeiture  of  the  Insurance  as  a 
matter  of  law. 

[Ed.  Note.— For  other  cases,  see   Insurance, 
Dec  Dig.  {  385.*] 

5.  Insurance  (J  388*)— Conditionb  of  Pou- 
or- Waives  of  Forfeiture. 

Under  the  provisions  of  a  policy  that  in- 
sured should  submit  to  examination  by  any  per- 
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not  waived  by  requiring  insured  to  anbmit  to 
several  examinations. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Dec.  Dig.  i  388.  •] 

Appeal  ftrom  District  Court,  Nacogdoches 
County;  James  I.  Perking,  Judge. 

Action  by  the  Weeks  Drug  Company 
against  the  Scottish  Union  &  National  In- 
sarance  Company.  From  a  Judgment  for 
plaintiff,  defendant  appeals.    Reversed. 

June  C.  Harris  and  Crane,  GUbert  &  Crane, 
for  appellant  S.  W.  Blount  and  King  & 
Strong,  for  appellee. 

JAMES,  C.  J.  The  action  is  one  upon  a 
fire  insurance  policy  on  goods  in  appellee's 
drug  store.  The  court  directed  the  Jury  to 
find  for  the  appellee. 

The  contract  contained  the  following  pro- 
Tisions: 

"Iron-Safe  Clause.  The  following  cove- 
nant and  warranty  Is  hereby  made  a  part 
of  this  policy: 

"(1)  The  assured  will  take  a  complete 
itemized  inventory  of  stock  on  hand  at  least 
once  in  each  calendar  year,  and  unless  such 
inventory  has  been  taken  within  twelve  cal- 
endar months  prior  to  the  date  of  this  policy, 
one  shall  \>e  taken  in  detail  within  thirty 
<lays  of  issuance  of  this  policy,  or  this  policy 
shall  be  null  and  void  from  such  date,  and 
upon  demand  of  assured  the  unearned  premi- 
um from  such  date  shall  be  returned. 

"(2)  The  assured  will  keep  a  set  of  books, 
which  shall  clearly  and  plainly  present  a 
complete  record  of  business  transacted,  in- 
cluding all  purchases,  sales  and  shipments, 
both  for  cash  and  for  credit,  from  date  of 
inventory,  as  provided  for  In  first  section  of 
this  clause,  and  also  from  date  of  last  pre- 
ceding inventory,  if  such  has  been  taken, 
and  during  the  continuance  of  this  policy. 

"(8)  The  assured  will  keep  such  books  and 
inventory,  and  also  the  last  preceding  in- 
ventory. If  such  has  been  taken,  securely 
locked  in  a  fire  proof  safe  at  night,  and  at 
all  times  when  the  building  mentioned  in 
this  policy  is  not  actually  open  for  business, 
or  failing  in  this,  the  assured  will  keep  such 
books  and  inventories  In  some  place  not  ex- 
posed to  a  fire  which  would  destroy  the 
aforesaid  building,  and  unless  such  books 
and  inventories  are  produced  and  delivered 
to  this  company  for  examination,  this  policy 
shall  be  null  and  void,  and  no  suit  or  action 
shall  be  maintained  hereon;  it  is  further 
agreed  that  the  receipt  of  such  books  and  in- 
ventories and  the  examination  of  the  same 
shall  not  be  an  admission  of  any  liability 
under  the  policy,  nor  a  waiver  of  any  de- 
fense of  the  same." 
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of  the  cash  sales  from  November  23,  1907, 
to  the  date  of  the  fire,  which  occurred  on  the 
night  of  January  8,  1908.  The  sales  for  the 
month  of  December  were  usually  from  50  to 
75  per  cent,  more  than  any  other  month  in 
the  year.    This  is  the  undisputed  testimony. 

It  Is  contended  by  appellee:  That  an  In- 
ventory of  the  goods  on  hand,  which  was 
taken  and  completed  on  January  1,  1908, 
two  or  three  days  before  the  fire,  and  testi- 
fied to  as  complete  and  true,  rendered  such 
cash  account  unnecessary  and  immaterial  in 
arriving  at  the  amount  of  the  loss;  also,  that 
the  provisions  of  the  act  of  1908  (article 
SOfWaa.  Savles'  Apn.  Civ.  St.  Supp.l 897-1  fKM) 
made  the  keeping  of  such  items  of  the  cash 
account  not  material  to  the  risk,  in  view  of 
said  subsequent  inventory. 

The  first  of  these  positions  cannot  be  sus- 
tained. The  inventory  was  not,  in  any  sense, 
a  substitute  for  what  was  stipulated  should 
be  evidenced  by  the  books.  The  second  is 
also  untenable.  The  peculiar  wording  of  the 
statute  makes  it  apply  only  to  the  truth  or 
falsity  of  answers  or  statements  in  the  ap- 
plication or  contract,  and  not  what  was 
agreed  In  the  contract  to  be  performed.  The 
case  of  Insurance  Co.  v.  Whltaker,  112  Tenn. 
151,  79  S.  W.  121,  64  L.  R.  A.  451,  105  Am. 
St  Rep.  916,  did  not  involve  a  statute  word- ' 
ed  as  this  one.  The  contract  was  clearly 
violated  by  the  failure  to  record  the  cash 
sales  in  the  books  for  the  period  named,  and 
the  consequence  of  this  breach  Is  written 
In  the  contract  itself,  as  shown  in  clause  3, 
which  plaintiff  must  abide  by,  having  agreed 
to  it,  unless  appellant  has  waived,  or  is  es- 
topped from  insisting  upon,  the  requirement 
which  is  a  matter  that  will  be  discussed 
further  on. 

At  this  place  we  may  mention  another 
breach  of  the  policy  claimed  by  appellant ;  it 
being  in  reference  to  this  provision:  "The  en- 
tire policy  *  •  *  shall  be  void  •  •  * 
if  the  hazard  be  Increased  by  any  means 
within  the  control  or  knowledge  of  the  In- 
sured." The  testimony  of  Mr.  Weeks,  the 
president  of  the  drug  company,  showed  that 
he  became  informed  a  few  nights  before  the 
fire  in  question  during  such  night  that  an  at- 
tempt had  been  made  upon  the  premises,  in 
an  upstairs  plunder  room,  to  bum  the  house. 
This  consisted  of  finding  two  candles  In  a 
box  of  trash  and  excelsior,  that  one  of  the 
candles  was  burning  and  the  other  had 
burned  out  and  that  If  he  had  been  five 
minutes  later  in  discovering  this  situation, 
the  house  would  have  burned  up,  and  he  be- 
lieved somebody  was  trying  thereby  to  burn 
the  building,  and  he  did  not  notify  the  ap- 
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whether  or  not  a  single  effort  to  bum  the 
bouse  would  cause  one  to  consider  it  likely 
to  be  repeated  until  successful  would  involve 
a  presumption  of  fact,  which  should  always 
be  left  to  the  Jury. 

.  But  we  are  of  opinion  that  the  failure  to 
make  entry  of  the  said  cash  items  upon  the 
books  was,  as  a  matter  of  law,  a  breach  of  the 
contract  which  avoided  It  according  to  its 
own  plain  provisions,  unless  appellant  waiv- 
ed or  has  estopped  Itself  from  setting  it  up. 
The  evidence  was:  That  three  days  after  the 
flre  the  adjuster  of  appellant  and  the  ad- 
justers of  other  companies  who  had  issued 
policies  on  tliis  stock  came  to  Nacogdoches 
and  called  upon  Mr.  Weeks,  president  of  ap- 
pellee, to  meet  them  and  bring  his  books, 
policies,  inventories,  etc.,  for  examination. 
He  did  so,  and  testified  that  he  had  there  bis 
ledger,  and  all  the  policies  and  the  invento- 
ries, but  did  not  have  his  cashbook  there. 
That  a  few  days  later  Mr.  Thompson,  ad- 
juster and  attorney  for  appellant,  came  to 
Nacogdoches  and  notified  appellee,  fixing 
time  and  place,  to  submit  to  an  examination 
under  oath  in  reference  to  the  loss  and  to 
have  and  produce  at  such  examination  all 
policies  carried  by  appellee,  and  all  books  of 
accounts,  inventories,  invoices,  and  records, 
stating  in  said  notice:  "You  are  notified 
that,  in  making  this  demand  and  in  holding 
said  examination,  it  is  not  the  purpose  or  in- 
tention of  either  of  said  companies  to  there- 
by admit  a  liability  for  said  loss,  nor  to 
waive  any  condition  or  provision  of  said  poli- 
cies or  either  of  them,  or  any  forfeiture 
thereof,  if  any  such  exists."  Mr.  Thomp- 
son fully  examined  Mr.  Weeks  until  mid- 
night, wltb  his  books,  and  if  the  facts  now 
claimed  as  forfeitures,  viz.,  the  absence  of 
said  cash  entries  in  the  books,  and  the  at- 
tempted burning  a  few  days  before  this  flre, 
were  not  made  known  to  appellee  in  the  first 
examination  before  mentioned,  they  became 
known  in  this  examination  by  Mr.  Thompson. 
Mr.  Thompson  left,  stating  he  would  return 
later  and  complete  the  examination,  and  he 
returned  on  January  24th  and  subjected 
Weeks  and  his  books  to  another  or  further 
examination  under  oath  with  stenographer, 
and  left  without  any  intimation  of  what  the 
insurance  company  would  do  or  claim,  and 
that  to  protect  its  rights  under  the  policy 
"appellee  was  by  said  conduct  of  the  com- 
pany, in  falling  to  say  whether  It  would  pay 
the  policy  or  claim  forfeiture  of  same,  com- 
pelled to  go  to  considerable  expense  and  la- 
bor In  employing  and  making  out  proof  of 
loss  of  property  under  the  terms  of  the  poli- 
cy, which  proof  consisted  of  10  pages  of 
typewritten  matter.  That  a  copy  of  this 
proof  was  handed  to  the  agent  of  appellant 


waiver  by  reason  of  such  acts."  The  above 
in  quotation  marks  is  copied  from  the  brief 
of  appellee. 

Appellee  claims  that  the  acts  ol^  appellant. 
In  treating  the  policy  as  valid,  were  repeated 
three  times  with  knowledge,  after  the  first 
time,  of  the  breaches  now  complained  of, 
and  there  being  no  pretense  that  appellee 
consented  to  waive  his  right  to  claim  the  le- 
gal consequence  of  such  conduct,  and  these 
facts  being  undisputed,  it  follows  that  the 
forfeiture  was  waived,  and  cites  the  case  of 
Insurance  Ck).  v.  Evants,  25  Tex.  Civ.  App. 
300,  61  S.  W.  530,  as  in  point  In  that  case 
it  does  not  appear  that  the  contract  of  In- 
surance contained  any  such  provision  as  we 
find  in  this  one,  and  set  forth  above  in  the 
iron-safe  clause.  Nor  the  following,  which 
is  also  in  the  contract:  "The  Insured,  as  of- 
ten as  required,  shall  exblbit  to  any  per- 
son designated  by  this  company  •  •  • 
and  submit  to  examinations  under  oath  Ity 
any  person  named  by  this  company  and 
subscribe  the  same  and  as  often  as  required 
shall  produce  for  examination  all  books  of  ac- 
count, bills,  invoices  and  other  vouchers,  or 
certified  copies  thereof  if  originals  be  lost,  at 
such  reasonable  place  as  may  be  designated  by 
this  company  or  Its  representatives,  and  shall 
permit  extracts  and  copies  thereof  to  be 
made."  And  further:  "This  company  shall 
not  be  held  to  have  waived  any  provision  or 
condition  of  this  policy,  or  any  forfeiture 
thereof  by  any  requirement,  act  or  proceed- 
ing on  its  part  relating  to  the  appraisal  or  to 
any  examination  herein  provided  for." 

Nothing  could  be  plainer  than  that  appel- 
lant had  the  right  to  conduct  the  examina- 
tions it  did,  without  thereby  subjecting  it- 
self to  any  claim  of  waiver  or  estoppel,  as  Is 
contended  for  by  appellee.  As  stated  in 
American  Cent  Ins.  Co.  v.  Nunn,  98  Tex. 
195,  82  S.  W.  499:  "There  was  nothing  in 
the  facts  that  transpired  at  the  examinations 
which  was  calculated  to  mislead  appellee 
In  any  respect."  Nothing  by  word  or  act 
was  done  In  the  examinations  that  signified 
that  appellant  would  waive  any  right  The 
case  Just  cited,  by  the  Supreme  Court  of  this 
state,  is  in  point,  and  deals  with  the  very 
provisions  Involved  in  this  case. 

The  undisputed  evidence  showing  such 
breach  of  the  contract  by  appellee  as  entitled 
appellant  to  claim  nMillablllty,  and  there 
having  been  no  waiver  or  estoppel  with  ref- 
erence to  such  breach,  the  instruction  should 
have  been  of  a  verdict  for  appellant;  and  we 
conclude  that  the  Judgment  should  be  re- 
versed, and  Judgment  here  rendered  tor  ap- 
pellant. 

Reversed  and  rendered. 
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BNOLBMAN  at  aL  ▼.  inSSOTJBI.  K.  ft  T. 

BY.  CO. 
(Court  of  CItU  Appeals  of  Texas.    May  1, 1009.) 

1.  Apfbai.  akd  S^ob  (i  753*)— AssiomiBNTB 
OF  XjBbob— Btfect  ot  Failubb  to  Absiqn. 

Where  no  assigmnents  of  error  weie  copied 
into  the  transcript,  error  alleged  in  the  brief 
cannot  be  considered  on  appeal  unless  it  is 
shown  b;  the  record. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Gent  Dig.  U  8086-8069;  Dec.  Dig.  I 
763.»] 

2.  Ivrunonoif  (|  26*)— Subjects  ov  Rkuk>>— 
Pbosecution  of  StrccESBiTE  Strrrs. 

The  petition  alleged  that  defendant  had  re- 
covered Judgment  against  petitioner  in  a  for- 
mer action  for  loss  of  certain  articles  in  ship- 
ment and  afterward  brought  suit  in  a  justice^s 
court  for  the  value  of  some  of  the  same  articles 
of  the  value  of  S20,  which  were  included  in  that 
judgment,  and  that  the  second  suit  was  brought 
to  barrass  petitioner  and  caused  it  expense, 
etc.  Held  tliat,  as  no  appeal  would  lie  from 
a  justice's  ^udj^ent  for  the  amonnt  stated,  to 
prevent  injustice,  defendant  would  be  enjoin- 
ed from  maintaining  the  second  action. 

[Ed.  Note.— For  other  cases,  see  Injunction, 
Dec.  Dig.  I  28.*] 

Appeal  from  Rains  County  Court;  R.  L. 
Porter,  Judge. 

Action  by  the  Missouri,  Kansas  ft  Texas 
Railway  Company  against  J.  H.  Engleman 
and  others.  From  a  Judgment  for  plaintiff, 
defendants  appeal.    Affirmed. 

W.  W.  Berzette,  for  appellants.  Coke,  Miller 
ft  Coke  and  B.  M.  McMaban,  for  appellee. 

RAINBT,  O.  J.  This  is  an  injunction  suit 
brought  by  appellee  against  appellants  to 
enjoin  them  from  prosecnting  a  salt  in  the 
Justice  court,  instituted  by  appellant  Engle- 
man against  the  appellee  to  recover  for  the 
valne  of  one  magnetic  and  three  oil  cups 
lost  in  shipment  from  Dallas,  Tex.,  to  Emory, 
Tex.,  which  were  alleged  to  be  of  the  valne 
of  $20.  The  petition  for  injunction  alleged. 
In  effect:  That  theretofore  appellant  Engle- 
man had  brought  suit  and  recovered  a  Judg- 
ment for  damages  that  accrued  to  him  in 
the  shipment  of  one  well  drill,  In  which  was 
Included  said  magnetic  and  oil  cups,  and 
said  matter  has  been  Anally  adjudicated  in 
appellant  Shigleman's  favor;  that  the  said 
Engleman  and  his  attorney,  W.  W.  Berzette, 
win  prosecute  said  suit  "to  Judgment  if  they 
are  not  restrained,  and  thereby  vex  and 
barrass,  and  this  applicant  will  be  compelled 
to  pay  same  and  to  employ  counsel  to  rep- 
resent it  in  the  trial  of  said  cause,  and  there- 
by pay  out  a  large  amount  In  the  way  of  at- 
torney's fees  and  costs,  and  expense  of  pro- 
curing testimony  in  the  trial  of  said  cause 
to  their  damage  tu  the  sum  of  $550,  if  the 
said  parties  are  not  restrained  from  prose- 
cuting said  suit"  Upon  a  bearing  of  the 
canse  a  Judgment  was  rendered  for  appellee, 
from  which  this  appeal  la  prosecuted. 

We  find  no  assignments  of  error  copied  in 
the  transcript,  which  prevents  our  consider- 


ing the  errors  presented  in  the  brief,  unless 
some  are  shown  by  the  record.  The  record 
shows  that  appellants'  general  demurrer  to 
the  petition  was  overruled,  to  which  excep- 
tion was  duly  reserved.  The  contention  is 
that  the  petition  "does  not  set  up  such  facts  as 
would  make  it  the  basis  of  an  Injunction." 
The  petition,  in  effect,  shows :  That  the  suit 
sought  to  be  enjoined  Is  in  part  for  articles 
which  were  Included  In  a  former  action,  up- 
on which  a  recovery  was  had  by  appellants ; 
that  the  articles  were  of  the  value  of  $20, 
and  the  action  was  brought  in  the  Jus- 
tice court;  that  said  suit  would  thereby  vex 
and  barrass  the  applicant  and  compel  It  to 
employ  counsel  and  be  at  large  exipense  in 
attorney's  fees  and  costs  in  procuring  testi- 
mony; and  that  "Judgment  will  be  render- 
ed therein"  against  petitioner,  unless  said 
parties  are  restrained. 

No  appeal  lies  from  a  justice's  judgment 
where  the  amount  in  controversy  is  not  over 
$20.  It  would  be  wrong  to  allow  the  appel- 
lant to  prosecute  a  second  suit  in  the  Jus- 
tice's court  for  a  part  of  a  demand  upon 
which  a  recovery  had  theretofore  been  had 
and  recover  Judgment.  Where  it  appears 
that  an  injustice  may  be  done,  a  remedy  by 
injunction,  which  works  no  hardship  to  the 
appellant,  who  can  set  up  bis  demands  in 
said  proceeding  and  have  It  determined.  Is 
proper.  "Our  system  of  procedure  is  essen- 
tially equitable  in  its  nature,  and  was  de- 
signed to  prevent  more  than  one  suit  grow- 
ing out  of  the  same  subject-matter  of  liti- 
gation, and  our  decisions  from  the  first  have 
steadily  fostered  this  policy."  Railway  v. 
Dowe,  70  Tex.  6,  7  S.  W.  868. 

We  conclude  that  the  petition  alleged  a 
good  cause  of  action,  and  there  was  no  er- 
ror in  overruling  the  general  demurrer. 

No  other  assignment  of  error  appearing 
that  we  can  consider,  the  Judgment  is  af- 
firmed. 


WESTERN  UNION  TELEGRAPH  CO.  v. 

BARRETT. 

(Court  of  dvil  Appeals  of  Texas.     April  17, 

1909.    Rehearing  Denied  May  16,  1909.) 

1.  TlXEQBAPEa  AND  Tklephonbs  (g  38*)— 
DmCAT  OF  TELEOBAM— ACTIOirABI.E  Neoli- 
OENCE. 

Where  a  telegram  sent  plaintiff  by  his  son, 
announcing  the  serious  illness  of  plaintiff's 
dangbter,  and  asking  plaintiff  to  come  at  once, 
could  have  been  delivered  in  time  for  plaintiff 
to  have  taken  a  train  six  hoars  earlier  than  he 
did,  in  which  time  plaintiff  suffered  mental  an- 
guish, actionable  nej^ligence  on  the  part  of  the 
telegraph  company  is  shown. 

[Ed.  Note. — ^For  other  cases,  see  Telegraphs 
and  Telephones,  Cent  Dig.  (  33;  Dec  Dig.  | 
38.*] 

2.  Teteobaphs  and  Telephones  (S  68*)— 
Mental  ANoaisn. 

Where  plaintiff,  by  reason  of  a  delay  in  a 
telegram  announcing  the  illness  of  his  (laughter, 
was  unable  to  take  a  train  until  six  hours  aft- 
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was  no  better. 

I  Ed.  Note. — For  other  cases,  see  Telegraphs 
and  Telephones,  Cent.  Dig.  ff  69,  70;  Dec.  Dig. 
§  68.*] 

Appeal  from  District  Court,  Hunt  County; 
R.  L.  Porter,  Judge. 

Action  by  J.  R.  Barrett  against  the  Wes- 
tern Union  Telegraph  Company  for  the  negli- 
gent transmission  of  a  telegram.  From  a 
Judgment  for  pialntlfT,  defendant  appeals. 
Reversed  and  remanded. 

Geo.  H.  Fearons.  N.  L.  Lindsley,  and  R.  R. 
Neyland,  for  appellant.  B.  Q.  Evans,  for 
appellee. 

RAINEY,  C.  J.  The  statement  of  the  na- 
ture and  result  of  the  suit  madie  by  the  ap- 
pellant Is  admitted  by  appellee  to  be  correct, 
and  we  adopt  the  saqie.  In  part:  Appellee 
sued  for  damages  for  injuries  sustained  by 
himself  on  account  of  an  alleged  delay  in  the 
delivery  of  the  following  telegram:  "Com- 
merce, Texas,  April  6,  07.  To  J.  R.  Barrett, 
care  of  Baptist  Church,  Corinth,  Miss.  Ex- 
pecting Luna  to  die  any  time.  Come  at  once. 
Answer  [Signed]  W.  C.  Barrett."  The  ground 
of  damage  claimed  is  this:  That  on  April 
6,  1907,  the  plaintiff  resided  in  Hunt  coun- 
ty, at  Commerce,  Tex.,  and  the  defendant  was 
a  corporation  having  an  office  and  local  agent 
at  Greenville  In  said  county.  That  defendant 
also  had  offices  between  Commerce,  Tex.,  and 
Corinth,  Miss.,  and  transmitted  messages 
for  hire  between  said  points  at  said  time. 
That  on  said  date  he  resided  with  his  family 
at  Commerce,  Tex.  That  his  family  consist- 
ed of  his  wife,  two  daughters,  and  two  sons. 
That  he  had  one  daughter  whose  name  was 
Luna,  and  who  had  been  married  but  a  short 
time  prior  to  said  date.  That  on  said  date  he 
was  at  Corinth,  Miss.,  and  had  been  there,  or 
in  that  vicinity,  for  about  two  weeks.  That 
on  said  date  plaintiff's  daughter  Luna  Potts 
was  very  sick  at  Commerce,  Tex.,  and  W. 
C.  Barrett,  plaintiff's  son,  acting  for  and  on 
behalf  of  the  plaintiff,  delivered  to  the  agent 
of  the  defendant  at  Commerce,  Tex.,  the 
above-described  message.  That  the  said  W. 
C.  Barrett  paid  the  defendant's  agent  the 
price  demanded  for  sending  the  message,  and 
at  the  same  time  Informed  the  said  agent 
of  the  Importance  of  a  delivery  and  of  the 
relation  of  the  parties,  whose  names  were 
mentioned  In  the  telegram.  Plaintiff  further 
alleged:  That  said  telegram  was  received 
at  Corinth,  Miss.,  at  6  o'clock  p.  m.  on  the 
same  date,  but  was  not  delivered  to  him  un- 
til after  9  o'clock  that  night,  a  delay  of  more 
than  three  hours ;  that  if  said  telegram  had 
been  delivered  to  him  at  any  time  before 


said  delay  he  did  not  reach  his  borne  until 
Tuesday  morning,  about  3  a.  m.  Plaintiff 
further  alleged:  That,  when  he  received 
said  message,  the  next  train  leaving  Cor- 
inth, by  which  he  could  have  made  connec- 
tion and  reached  his  home  at  Commerce. 
Tex.,  was  scheduled  to  leave  at  3  o'clock  a. 
ni.  That,  after  receiving  said  message,  be 
sent  the  following  reply:  "Corinth,  Mlssu, 
April  6,  1907.  To  W.  C.  Barrett,  Commerce, 
Texas.  How  Is  Luna.  I  cannot  leave  nntil 
three  a.  m.  [Signed]  J.  B.  Barrett."  That 
at  the  time  he  delivered  said  message  to  the 
defendant  at  Corinth,  Miss.,  he  paid  for  the 
same  the  sum  of  00  cents,  and  requested  the 
agent  to  ask  for  a  reply.  That  said  telegram 
was  delivered  to  the  plalntifTs  wife  at  Com- 
merce, Tex.,  about  11  o'clock  on  the  night 
of  April  6th,  and  plalntifTs  daughter  Bertie 
wrote  out  and  delivered  to  the  defendant's 
agent  at  Commerce,  Tex.,  the  following  mes- 
sage: "Luna  no  better.  Come  at  once." 
That  she  directed  said  agent  to  go  to  W.  C. 
Barrett,  in  Commerce,  and  he  would  pay  the 
charges  for  transmitting  the  same,  which  said 
agent  agreed  to  do  and  left. 

Plaintiff  alleges:  That  he  waited  nntn 
midnight,  and  until  the  agent  at  Corinth 
closed  his  office,  expecting  a  reply.  That  he 
left  on  the  first  train  that  left  Corinth  there- 
after, which  was  about  6  o'clock  a.  m..  Sun- 
day morning;  said  train  being  late  abont 
three  hours.  That  he  did  not  arrive  at  home 
until  Monday  night,  April  8th,  or  Tuesday 
morning  about  3  a.  m.  That  when  he  reach- 
ed home  he  found  his  daughter  was  l>etter, 
and  that  she  finally  recovered.  That  when 
he  found  the  telegram  had  been  delayed 
about  three  hours,  and  that  If  the  same  had 
been  delivered  he  could  have  left  on  the 
7  o'clock  train,  and  when  he  realized  that  he 
woud  be  deprived  of  being  with  his  daughter 
for  at  least  24  hours,  he  was  greatly  distress- 
ed in  mind,  was  disappointed,  perplexed,  and 
grieved  because  of  not  being  able  to  be  with 
his  daughter  during  said  time.  That  when 
he  could  not  get  a  reply  from  his  son  con- 
cerning her  condition,  and  when  he  was  un- 
able to  learn  whether  she  was  still  living  or 
dead,  and  not  knowing  whether  his  telegram 
had  reached  home  or  not,  and  not  knowing 
whether  his  daughter  knew  he  Intended  to 
start  home,  or  was  on  the  way,  and  when  he 
realized  he  would  have  to  begin  bis  Journey 
and  reach  his  home  many  hours  thereafter, 
without  being  able  to  hear  from  them,  he  was 
stUl  further  disappointed,  distressed,  and 
worried.  That  by  reason  of  the  negligence 
of  the  defendant  in  falling  to  promptly  de- 
liver to  him  the  telegram  at  Corinth,  and 
of  its  negligence  in  falling  to  deliver  tlie  tele- 
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gram  at  Commerce,  as  above  Bet  forth,  plain- 
tiff was  caused  to  suffer  mental  pain  and  au- 
galsh  of  mind  to  his  damage  In  the  sum  of 
$1,995,  for  which  amount  he  asked  Judg- 
ment. Defendant  answered  by  general  de- 
murrer, various  special  demurrers,  and  gen- 
eral denial.  A  trial  resulted  In  a  verdict 
and  Judgment  In  favor  of  plaintiff  for  the 
sum  of  $S00,  from  which  this  appeal  Is  prose- 
cuted. 

It  will  be  seen  that  appellee  sought  a  re- 
covery on  two  grounds:  The  first  for  the 
negligent  failure  to  deliver  a  telegram  in- 
forming him  of  his  daughter's  Illness,  and  the 
second  for  the  negligent  failure  to  deliver 
an  answer  to  a  telegram  sent  by  him  Inquir- 
ing about  his  daughter's  condition.  Special 
exceptions  were  urged  against  the  allega- 
tions of  the  x>etltlon  as  falling  to  state  a 
cause  of  action,  as  to  both  grounds,  which 
exceptions  were  overruled.  As  to  the  alle- 
gations charging  negligence  for  the  failure 
to  deliver  the  first  message,  we  think  a  good 
cause  of  action  was  stated,  and  the  court 
did  not  err  in  overruling  defendant's  demur- 
rers thereto.  Tel.  Co.  v.  Belew,  32  Tex.  Civ. 
App.  338,  74  S.  W.  799. 

As  to  the  allegations  of  the  petition  relat- 
ing to  the  failure  to  receive  a  message  In  re- 
ply to  the  one  he  sent  inquiring  of  his  daugh- 
ter's condition,  appellant  presents  the  follow- 
ing assignment  of  error,  viz.:  "The  court  err- 
ed In  overruling  and  In  not  sustaining  the 
defendant's  sixth  special  exception,  which 
complains  of  allegations  in  the  plaintiff's  peti- 
tion growing  out  of  the  failure  to  receive 
a  reply  to  the  message  which  plaintiff  sent 
from  Corinth,  Miss.,  asking:  'How  is  Luna. 
1  cannot  leave  until  three  a.  m.'  Fop  that 
no  damage  could  have  resulted  to  plaintiff 
growing  out  of  the  company's  delay  or  fail- 
ure to  deliver  said  message,  because  the  tele- 
gram and  answer  to  said  message  read: 
'Luna  no  better.  Come  at  once.'  And  inas- 
much as  If  the  plaintiff  had  received  said 
answer  It  would  have  left  him  with  the  same 
advices  which  he  at  first  received,  relating 
to  his  daughter's  illness,  the  said  allegations 
are,  therefore,  too  remote  to  be  made  the  ba- 
sis of  any  action."  Under  this  assignment 
the  following  proposition  Is  submitted :  "The 
damages  for  failure  to  receive  a  reply  mes- 
sage. In  response  to  a  telegram  of  Inquiry 
as  to  the  condition  of  a  party,  sent  by  a 
person  who  had  been  previously  advised  by 
telegraph  that  the  party  inquired  about  is 
exi)ected  to  die,  are  not  recoverable  for  a 
breach  of  a  contract,  when  It  further  ap- 
pears that,  if  such  reply  message  had  been 
received,  it  would  have  said  that  the  per- 
son expected  to  die  was  no  better."  The 
court  erred  In  overruling  said  exception. 
"The  damage  here  complained  of  was  the 
mere  continued  anxiety  caused  by  the  failure 
promptly  to  deliver  the  message."  Rowell 
T.  Tel.  Co.,  75  Tex,  26,  12  S.  W.  534.     Had 


the  plaintiff  received  the  message  sent  In  re- 
ply to  his,  we  do  not  understand  how  It 
would  have  alleviated  his  suffering.  The 
message  did  not  convey  any  information  oth- 
er than  what  he  already  knew,  and,  had  he 
received  it.  It  would  not  have  tended  to  re- 
lieve or  lessen  the  existing  anxiety. 

For  the  error  in  falling  to  sustain  the 
said  sixth  exception,  the  Judgment  Is  revers- 
ed, and  cause  remanded. 


MISSOURI,  K.  &  T.  RY.  CO.  OF  TEXAS  v. 
BRATCHER  et  al. 

(Court   of   Civil   Appeals  of  Texas.     Feb.   13, 
1909.     Rehearing   Denied   May   1,   1909.) 

1.  Trial  (|  139*)— Questtons  of  Pact. 

It  is  only  when  a  cause  is  susceptible  of 
but  one  just  opinion  that  the  trial  judge  may 
take  it  from  the  jury. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  S  332;    Dec.  Dig.  §  139.*] 

2.  Municipal  Corporations  (J  35*)— Bound- 
aries—Alteration— Evidence. 

In  an  action  for  death  at  a  railroad  cross- 
ing, evidL  jce  of  proceedings  of  the  city  council 
tending  to  show  the  passage  of  an  ordinance 
for  incorporating  territory  including  the  place 
of  the  accident  within  the  city  limits,  and  that 
the  city  actually  exercised  its  municipal  func- 
tions in  such  territory,  so  as  to  render  a  speed 
ordinance  of  the  city  applicable,  was  admissible, 
though  the  former  ordinance  itself  was  not 
produced. 

[Ed.   Note. — For  other  cases,   see  Municipal 
Corporations,  Dec.  Dig.  I  35.*] 

3.  MUWICIPAL  COBFOBATIONB  (J  35*)— BOUND- 
ARIES—EVIDENCE. 

In  an  action  for  death  at  a  railroad  cross- 
ing, evidence  held  to  show  that  a  city,  in  the 
exercise  of  jurisdiction  over  territory  including 
the  place  of  the  accident,  was  acting  as  a  mu- 
nicipal corporation  and  under  color  of  law. 

[Ed.   Note.— For  other  cases,  see  Municipal 
Corporations,  Dec.  Dig.  i  35.*] 

4.  Municipal  Corporations  (g  35*)— Bound- 
aries—Collateral  Attack. 

Where  a  municipal  corporation  exercises  its 
functions  of  government  under  a  color  of  law 
over  territory  in  a  certain  addition,  its  right  to 
do  so,  at  least  so  far  as  the  enforcement  of  an 
ordinance  la  concerned,  cannot  be  collaterally  at- 
tacked. 

[Ed.    Note. — For  other  cases,   see  Municipal 
Corporations,  Dec.  Dig.  {  35.*] 

5.  Railroads  (f  314*)— Accidents  at  Cross- 
ings—Obstruction  op' View. 

The  mnintenance  of  a  cut  and  dump  by  a 
railroad  600  feet  from  a  crossing  was  not  negli- 
^nce  rendering  it  liable  for  death  at  the  cross- 
mg. 

[Ed.   Note. — For  other  cases,   see   Railroads, 
Cent.  Dig.  §  965;    Dec  Dig.  §  314.*] 

6.  Railroads  (8  314*)— Accidents  at  Cross- 
ings—Obstruction OP  View. 

The  maintenance  by  a  railroad  company  of 
a  tower  honse  of  an  interlocking  plant  near  a 
crossing  was  not  negligence  constituting  an  in- 
dependent ground  ot  recovery  for  death  at  the 
crossing,  but  was  material  only  on  the  question 
of  care  of  the  company  in  managing  its  trains. 
[Eid.  Note. — For  other  cases,  see  Railroads, 
Cent.  Dig.  §  965;   Dec.  Dig.  g  314.*] 
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7.   RAILXOADS    (f   850*)— ACCIDKNT   AT    0B0B8- 
IKO — QUKBTIORB  TOR  JUBT. 

In  an  action  for  death  at  a  railroad  croes- 
inj;,  it  was  proper  to  submit  to  the  jury  the 
4]ue8tion  of  negligence  in  failing  to  keep  a  flag- 
man at  the  crossing. 

[Ed.  Note.— For  oth«r  caMa,  we  Bailroadib 
Dec  Dig.  I  880.»] 

Appeal  from  District  Court,  BJllis-  County ; 
F.  L.  Hawkins,  Judge. 

Action  by  Lula  Bratclier  and  others  against 
tbe  Missouri,  Kansas  &  Texas  Railway  Com- 
pany of  Texas.  From  a  Judgment  for  plain- 
tiffs, defendant  appeals.  Reversed  and  re- 
manded. 

Colce,  Miller  &  Coke  and  Grace  &  Esk- 
ridge,  for  appellant..  T.  D.  Kemble  and  Fai^ 
rar  &  Plerson,  for  appellees. 

TALBOT,  J.  This  Is  a  suit  by  Lula  Bratch- 
er,  the  widow  of  G.  S.  Bratcher,  deceased. 
In  behalf  of  herself  and  minor  children,  to 
recover  of  the  Missouri,  Kansas  &  Texas 
Railway  Company  damages  resulting  to  them 
from  the  death  of  said  Q.  S.  Bratcher,  who 
was  killed  by  one  of  the  railway  company's 
trains  at  an  intersection  of  Its  railroad  and 
a  street  car  line  in  tbe  city  of  Waxahachie, 
in  a  collision  between  such  train  and  a  street 
car  of  which  tbe  said  G.  S.  Bratcher  was  the 
driver.  The  grounds  of  negligence  alleged 
and  submitted  to  the  Jury  were:  (1)  That 
the  train  causing  the  death  of  G.  S.  Bratcher 
was  being  run  within  the  limits  of  the  city 
of  Waxahachie  at  a  greater  rate  of  speed 
than  allowed  by  the  city  ordinance;  (2)  that 
appellant  maintained  on  its  right  of  way, 
near  the  scene  of  the  killing,  cuts  and  dumps 
and  the  tower  house  of  an  Interlocking  plant, 
which  obstructed  tbe  view  and  prevented 
the  said  G.  S.  Bratcher  from  seeing  said 
train  as  it  approached  tbe  street  crossing; 
(3)  that  appellant  failed  to  keep  a  flagman 
or  watchman  at  the  highway  crossing  where 
the  killing  occurred.  The  defendant  pleaded 
the  general  issue  and  contributory  negligence 
on  the  part  of  tbe  deceased. 

The  first  assigimient  of  error  is  that  the 
trial  court  erred  in  not  directing  the  jury,  at 
appellant's  request,  to  return  a  verdict  in  its 
favor,  because  the  evidence  showed  beyond 
controversy  that  the  death  of  G.  S.  Bratcher 
was  caused,  or  contributed  to,  by  a  want  of 
ordinary  care  on  his  part,  and  hence  the  ver- 
dict of  the  jury  must  have  been  the  result  of 
prejudice.  This  assignment  will  be  overrul- 
ed. We  do  not  regard  the  testimony  as  con- 
clusively establishing  contributory  negligence 
on  the  part  of  the  said  G.  S.  Bratcher.  It  is 
only  when  the  case  is  susceptible  of  bat  one 
Just  opinion  that  the  trial  judge  is  authoriz- 
ed to  take  It  from  the  Jury.  Joske  ▼.  Irvine, 
91  Tex.  674,  44  S.  W.  1059.  After  a  careful 
consideration  of  all  the  testimony  bearing  up- 
on the  question,  we  think  it  was  sufSclent  to 
require  tbe  submission  of  the  issue  to  the 


Jury,  and,  as  the  case  will  be  reversed  and 
remanded  for  another  trial,  we  sliall  refrain 
from  further  comment  upon  the  testimony. 

Appellant's  second  assignment  of  error  is 
as  follows :  "No  ordinance  by  the  city  coun- 
cil of  the  city  of  Waxahachie  receiving  as 
a  part  of  said  city  territory  which  included 
the  place  where  said  G.  S.  Bratcher  was 
killed  having  been  shown,  or  Introduced,  the 
court  erred  in  permitting  plaintiff's  counsel 
to  prove,  over  objections  duly  and  seasonably 
made,  facts  tending,  and  Intended,  to  show 
that  such,  an  ordinance  had,  in  fact,  been 
passed  by  the  dty  council,  and  showing,  and 
Intended  to  show,  that  the  city  at  the  time 
said  Bratcher  was  killed  actually  exercised 
Its  municipal  functions  In  territory  which 
Included  the  place  where  he  was  killed ;  and 
further  erred  in  admitting  in  evidence,  over 
objections,  the  'speed  ordinance'  of  the  city 
of  Waxahachie — all  as  more  fully  shown  by 
bill  of  exceptions  reserved."  The  testimony 
offered  and  objected  to  was.  In  substance,  as 
follows :  J.  W.  Martin  testified  that  he  made 
a  survey  of  territory,  which  Included  tne 
place  where  Bratcher  was  killed,  for  a  con- 
templated addition  to  the  city  of  Waxahachie. 
The  city  secretary  testified  that,  after  search 
of  the  records  of  his  office,  all  that  he  was 
able  to  find  having  reference  to  what  is 
known  as  "Trinity  addition"  to  Waxahachie, 
which  included  the  street  known  as  "Grand 
avenue"  (along  which  G.  S.  Bratcher  was 
traveling  when  killed),  was  what  appeared 
on  pages  262  and  263  of  minute  book  F  of 
tbe  dty  council  of  the  city  of  Waxahachie, 
wlilch  he  produced  and  Identified.  These 
pages  purported  to  show  proceedings  of  a 
regular  meeting  of  the  city  council  of  the 
city  of  Waxahachie,  held  on  August  5,  1902, 
which  stated  that  "the  following  petition 
and  ordinance  was  read  and  unanimously 
adopted,"  that  on  that  day  came  on  to  be 
heard  the  petition  of  H.  P.  Mlzell  and  oth- 
ers asking  that  certain  defined  territory,  and 
the  inhabitants  thereof,  be  Included  in,  and 
made  a  part  of,  the  city  of  Waxahachie, 
which  petition,  signatures,  and  afladavits 
thereto  are,  in  substance,  as  follows.  Then 
followed  copy  of  petition  by  Mlzell  and  18 
others  for  the  addition  of  territory  included 
in  Martin's  survey  to  tbe  city,  with  affidavits 
of  Mlzell  and  two  other  signers  that  the 
persons  signing  the  petition  constituted  a  ma- 
jority of  the  qualified  voters  In  the  descrlh 
ed  territory,  and  a  certificate  by  the  mayor 
of  the  city  that  tbe  affidavit  had  been  filed 
before  him,  and  that  he  certified  the  same 
to  the  dty  council.  J.  T.  Sullivan  testified 
that  he  was  an  alderman  of  the  dty  of  Waxa- 
hachie, and  lived  in  the  territory  known  as 
"University  addition"  (same  as  Trinity  ad- 
dition), and  that  audi  territory  Included  the 
street  known  as  "Grand  avenue"  J.  M.  Lan- 
caster testified:    That  he  was  an  alderman 
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of  Wazabacble  from  1900  to  1906;  that  be 
helped  Martin  make  his  Eturrey,  and  knew 
that  an  ordinance  for  the  admission  of  the 
territory  into  the  city  was  prepared,  and  he 
thought  it  was  adopted  by  the  council ;  that 
was  his  recollection,  but  was  not  certain; 
that  for  three  years  subsequent  to  1902  he 
as  alderman,  was  chairman  of  the  street 
committee,  and  as  such  did  a  great  deal  of 
work  on  the  streets  In  Trinity  addition ;  that 
from  the  date  of  the  council  meeting  of  Au- 
gust 6,  1902,  the  city  government  of  Waza- 
bacble had  exercised  Its  functions  over  the 
territory  known  as  "Trinity  addition"  as  a 
part  of  the  city.  O.  H.  Chapman  testified 
that  as  city  attorney  of  Waxahachle  he  pre- 
pared several  ordinances  receiving  territory 
Into  the  city,  and  his  recollection  was  that 
be  prepared  one  receiving  Trinity  addition, 
and  that  it  was  passed  by  the  city  council, 
but  he  knew  nothing  about  whether  such 
ordinance  was  ever  signed  by  the  mayor,  or 
filed  in  the  archives  of  the  city  government, 
except  that  such  things  when  acted  upon 
by  the  council  were  turned  over  to  the  city 
secretary,  and  he  was  supposed  to  do  the 
rest  The  objections  urged  to  this  testimony 
were:  (1)  That  there  had  been  no  proof  of 
the  original  territorial  limits  of  the  city,  and 
recitals  in  extension  proceedings  were  Insuffi- 
cient to  locate  previous  limits,  or  to  show 
that  territory  proposed  to  be  added  adjoined 
such  limits;  (2)  that  the  record  offered  did 
not  show  an  ordinance  of  the  city  coundl 
receiving  the  described  territory  as  a  part  of 
the  city ;  (3)  that  It  was  Incompetent  to  thus 
prove  the  territorial  limits  of  a  city,  that 
the  law  prescribed  how  additions  to  a  city 
should  be  made  and  required  record  evidence 
thereof,  that  only  by  the  production  of  such 
record  evidence,  and  proof  of  compliance 
with  statutory  requirements  in  all  material 
respects,  could  such  extension  be  shown,  that 
no  question  of  de  facto  government  was  in- 
TOlved  In  the  case,  and  that  the  passage  of 
a  city  ordinance,  in  so  far  as  relevant  to 
the  Issues  In  the  case,  could  not  be  thus 
proved  by  parol. 

There  was  no  error  in  admitting  this  tes- 
timony, nor  did  the  court  err  in  Instructing 
the  Jury  that  the  undisputed  evidence  show- 
ed that  the  accident  which  resulted  In  the 
death  of  O.  S.  Bratcher  occurred  within  the 
corporate  limits  of  the  city  of  Waxahachle. 
In  the  case  of  City  of  EI  Paso  v.  Ruckman, 
92  Tex.  8B,  46  S.  W.  25,  Chief  Justice  Gaines, 
speaking  for  the  court,  says:  "The  rule  Is 
well  established  that  when  the  creation  of  a 
public  corporation,  municipal  or  quasi  mu- 
nicipal, is  authorized  by  statute,  and  a  corpo- 
ration has  been  organized  under  the  ccrior  of 
such  authority,  its  corporate  existence  can- 
not be  inquired  Into  by  the  courts  in  a  col- 
lateral proceeding.  The  validity  of  the  in- 
corporation can  only  be  determined  in  a  suit 
brought  for  that  purpose  In  the  name  of  the 
■tate,  or  by  some  individual  under  the  au- 


thority of  the  state,  who  has  a  special  inter- 
est which  is  affected  by  the  existence  of  the 
corporation."  It  was  shovm:  That  from 
the  date  of  tiie  council  meeting  held  ou  Au- 
gust S,  1902,  the  minutes  of  which  stated 
that  the  petition  of  Mizell  and  others  to  add 
the  territory  surveyed  by  J.  W.  Martin  to  the 
city  of  Waxahachle  was  read  and  adopted, 
It  had  been  continuously  claimed  by  said 
dty  and  its  officers  that  said  territory  so 
surveyed  and  known  as  "Trinity  addition," 
was  a  part  of  the  city;  that  the  dty  and  its 
officials  had  exercised  jurisdiction  over  said 
territory,  levying  and  collecting  taxes  on  the 
property  therein,  Including  so  much  of  appel- 
lant's railroad  as  was  situated  in  said  ter- 
ritory; that  aldermen  living  In  that  territory 
had  been  elected  regularly  to  serve  in  the 
dty  council;  and  that  bonds  based  on  prop- 
erty values  Including  property  within  said 
territory  had  been  issued  by  said  city  and 
all  the  functions  of  a  city  government  exer- 
cised by  it  in  such  territory.  If  therefore 
It  should  be  conceded  that  the  testimony 
was  insufficient  to  show  the  passage  of  an 
ordinance  by  the  city  coundl  of  Waxa- 
hachle, taking  In  the  territory  in  question  in 
compliance  with  the  statute  on  that  subject, 
still  it  abundantly,  and  without  dispute, 
showed  that  said  dty,  in  the  exercise  of  Ju- 
risdiction over  said  territory,  was  acting  as 
a  municipal  corporation  and  under  the  color 
of  law.  In  such  case  its  corporate  existence 
as  to  said  territory  or  right  to  exercise  its 
functions  of  government  over  it,  at  least  in 
so  far  as  the  enforcement  of  its  ordinances 
In  said  territory  is  concerned,  cannot  be  col- 
laterally attacked.  It  is  subject  to  attack 
only  through  a  direct  proceeding  instituted 
by  the  state  Mr.  Dillon,  in  his  work  on  Mu- 
nicipal Corporations,  says:  "In  proceedings 
to  enforce  ordinances  the  illegality  of  the 
corporate  organization  cannot  be  shown  to 
defeat  a  recovery.  In  such  a  collateral  pro- 
ceeding, evidence  that  the  corporation  Is  act- 
ing as  such  is  all  that  is  required."  In  the 
ease  of  Graham  v.  City  of  Greenville,  67 
Tex.  62,  2  S.  W.  742,  a  case  in  which  the  va- 
lidity of  the  steps  taken  to  annex  certain  ter- 
ritory to  that  dty  was  called  in  question,  the 
above  statement  of  the  law  by  Mr.  Dillon 
was  quoted  with  approval,  and  the  further 
announcement  made:  "That  If  a  municipal- 
ity has  been  illegally  constituted,  the  state 
alone  can  take  advantage  of  the  fact  In  a 
proper  proceeding  Instituted  for  the  purpose 
of  testing  the  validity  of  its  charter."  It 
follows  that  the  court  properly  admitted  In 
evidence  the  ordinance  prohibiting  the  run- 
ning of  locomotives,  engines,  and  cars  with- 
in the  dty  limits  of  Waxahachle  at  a  greater 
rate  of  speed  than  six  miles  per  hour,  and 
also  correctly  ruled  on  all  other  matters  com- 
plained of  in  this  assignment  of  error. 

The  fourth  and  fifth  assignments  of  error 
assert  that  the  court  erred  in  submitting  to 
the  Jury,  as  distinct  ground  of  negligence  np>- 
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on  which  plaintiffs  might  recoTcr,  the  main- 
tenance by  appellant  on  Its  right  of  way  of 
the  cut  and  dump  north  of  where  the  killing 
of  G.  S.  Bratcher  occurred,  and  the  building 
and  maintaining  of  the  tower  house  on  Its 
right  of  way.  We  think  these  assignments 
must  be  sustained.  The  evidence,  In  our 
opinion,  was  not  sufflclent  to  authorize  a 
finding  by  the  Jury  that  the  cut  and  dump, 
referred  to  in  the  charge,  so  obstructed  Brat- 
cher's  view  of  the  approaching  train  as  to 
have  proximately  caused  his  death.  There- 
fore such  an  issue  should  not,  we  think,  have 
been  submitted  to  the  Jury.  According  to  the 
practically  uncontroverted  evidence,  said  cut 
and  dump  were  600  feet  north  of  the  cross- 
ing where  the  accident  occurred,  and  a  train 
emerging  from  the  cut  going  south  toward 
the  crossing  could  be  seen  by  one  approach- 
ing It  as  Bratcher  was,  for  that  distance,  un- 
less it  was  partially  obscured  as  it  passed 
the  tower  bouse  of  the  Interlocking  plant  It 
is  very  clear,  we  think,  from  the  evidence, 
that  the  cut  and  dump  in  no  wise  contribut- 
ed to  the  accident  resulting  in  Bratcher's 
death.  Nor  could  the  existence  of  the  tower 
bouse  properly  be  considered  as  constituting 
a  distinct  or  independent  ground  of  recovery. 
It  could  only  be  considered  by  the  Jury,  with 
other  circumstances,  upon  the  question  of 
the  degree  of  care  which  the  railway  com- 
pany was  bound  to  exercise  in  running  and 
managing  its  trains  and  giving  warning  of 
its  approach.  Situated  and  maintained  as 
the  evidence  shows  it  was  in  this  case,  it 
cannot  be  an  Independent  ground  of  recov- 
ery. M.,  K.  &  T.  Ry.  Co.  v.  Rogers,  91  Tex. 
62,  40  S.  W.  056;  I.  &  G.  N.  Ry.  Co.  v. 
Knight,  91  Tex.  660,  45  S.  W.  656;  Cordell  v. 
Railway  Co.,  70  N.  T.  119,  26  Am.  Rep.  550. 
In  the  case  of  Railway  Co.  v.  Knight,  su- 
pra, Chief  Justice  Gaines  says:  "In  the  case 
of  the  Missouri.  Kansas  &  Texas  Railway  v. 
Rogers,  91  Tex.  52,  40  S.  W.  ^6,  we  held  that 
it  Is  not  negligence  for  a  railroad  to  put  on 
Its  right  of  way  obstructions  to  the  view  of 
one  approaching  a  crossing,  whether  the  oI>- 
structlon  be  placed  there  by  the  railroad  for 
Its  own  use,  or  by  another,  by  the  railroad's 
permission  to  be  used  in  connection  with  the 
business  of  the  road;  but  It  Is  merely  a 
matter  to  be  considered  on  the  question 
whether  there  was  negligence  In  the  opera- 
tion of  a  train  at  the  crossing."  Again,  he 
says:  "A  prudent  man  operating  trains 
along  the  track  of  the  defendant  company 
may  have  exercised  more  care  by  reason  of 
the  obstructions  than  he  would  have  exercis- 
ed had  they  not  existed.  Otherwise  the  ex- 
istence of  the  structure  did  not  affect  the 
case."  The  tower  house  In  question  was  the 
nsual  and  ordinary  structure  necessary  to 
the  operation  of  the  Interlocking  plant,  a  de- 
vice to  prevent  trains  from  colliding  or  run- 
ning into  each  other  at  the  intersection  of 


two  roads;  the  Intersection  In  this  case  be- 
ing that  of  the  Houston  &  Texas  Central 
Railroad  and  that  of  appellant,  so  that  the 
erection  and  maintenance  of  this  structure, 
under  the  rule  announced  in  the  cases  cited, 
cannot  on  account  of  its  obstructing  the  view 
of  the  railroad  track,  if  It  did  obstruct  it. 
"be  deemed  negligence  either  in  law  or  in 
fact" 

The  sixth  and  last  assignment  of  error 
complains  of  the  court's  action  In  submitting 
to  the  Jury  whether  or  not  appellant  was 
guilty  of  negligence  in  falling  to  keep  a  flag- 
man at  the  crossing  where  Bratcher  was 
killed  to  warn  persons  about  to  pass  over  the 
street  crossing  of  the  approach  of  trains. 
We  are  of  the  opinion  there  was  no  error  In 
this  action  of  the  court  It  is  true  that  rail- 
way companies  are  not  required  to  keep  a 
flagman  or  watchman  at  every  crossing  to 
give  warning  to  travelers  about  to  use  the 
crossing  of  the  danger  of  approaching  trains; 
but,  if  the  location  of  a  crossing  and  the  cir- 
cumstances surrounding  it  renders  it  unusu- 
ally dangerous,  the  failure  to  have  a  flag^niau 
there  becomes  a  proper  subject  of  inquiry 
and  question  of  culpable  negligence  In  deter- 
mining the  liability  of  the  company  for  dam- 
ages for  injuries  inflicted  upon  one  attempt- 
ing to  pass  over  such  crossing.  Railway  v. 
Gibson  (Tex.  Civ.  App.)  88  S.  W.  862. 

We  are  not  prepared  to  say  that  the  evi- 
dence was  insufficient  to  Justify  the  submis- 
sion of  the  question  in  this  case. 

For  the  error  In  the  charge,  as  Indicated, 
the  Judgment  of  the  court  below  is  reversed, 
and  the  cause  remanded. 


WAGGONER  v.  PORTERFIELD.t 

(Court  of   Civil   Appeals   of  Texas.     April  8, 

1909.     On  Rehearing,  April  29,  1909.) 

1.  Masteb  and  Sebvart  (i  286*)— IirjTTBiES 
TO  Skbvant— Neouoenck  — QUESTIOir  roB 

JUKY. 

Id  an  action  for  injuries  to  a  servant  by 
having  his  arm  clipped  o£F  as  the  result  of  a 
set  screw  projecting  from  a  revolving  shaft, 
whether  defendant  was  negligent  in  permitting 
such  projection  held  for  the  Jury. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  {  1028 ;    Dec.  Dig.  {  286.*J 

2.  Masteb  Airn   Servant  (|  217*)— Injdbies 

TO    SEBVANT— DANQEB0D8    MaCHINEBT— AS- 
SUMPTION OF  Risk. 

Plaintiff,  after  being  employed  three  da^s 
in  defendant's  seedhouse,  was  mjured  by  his 
arm  being  caught  in  a  set  screw  projecting 
from  the  collar  of  a  revolving  shaft  as  he  wu 
endeavoring  to  adjust  a  belt.  The  screw  was 
near  the  end  of  the  shaft,  15  feet  from  the 
floor,  and,  at  the  time  when  plaintiff  had  oc- 
casion to  be  near  it  it  was  difficult  for  him  to 
observe  it,  because  the  shaft  and  screw  were 
revolving  at  high  speed.  He  did  not  know 
of  the  screw,  which  projected  from  one  to  two 
inches  above  the  collar  of  the  shaft  and  which 
was  both  unusual  and  dangerous.  Held,  that 
plaintiff,  being  entitled  to  assume  that  the  ma- 
chinery  was   reasonably   safe,   did   not   assume 


*For  oUier  casea  sm  miss  topic  and  (action  NUMBER  to  Oao.  *  Am.  Digs.  1M7  to  data,  *  Roportar  Indax* 
t  Writ  of  error  denied  by  Supreme  Court  June  2,  ItW. 
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TO    bEBVANT — CONTBIBUTOBT    NEGLIQENCE. 

In  an  action  for  injuries  to  a  servant  by 
being  caught  by  a  projecting  set  screw  on  a 
revolving  shaft,  evidence  as  to  plaintiff's  con- 
tributory negligence  held  for  the  jury. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  fg  1080-1132;    Dec.  Dig.  § 

4.  MaSTEK    and    SEBVART    (J    270*)— iNJTJBntB 

TO  Sebvant— Action— Evidence. 

In  an  action  for  injuries  to  a  servant  by 
a  set  screw  projecting  from  a  revolving  shaft, 
the  exclusion  of  evidence,  offered  only  to  show 
whether  the  set  screw  could  b«  produced  in 
court,  and  not  to  show  that  the  screw  had  been 
removed  after  the  injury,  was  not  error. 

[Ed.  Note. — ^For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  §  918;    Dec.  Dig.  §  270.*] 

5.  Master  and  Servant  (8   274*)— Injuries 
TO  Servant— Evidence. 

Where  a  servant  was  injured  by  a  set 
screw  projecting  from  a  revolving  shaft,  evi- 
dence as  to  bis  knowledge,  or  means  of  knowl- 
edge, of  the  existence  and  presence  of  the  screw 
was  admissible. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  §  989;    Dec  Dig.  g  274.*] 

6.  JoBT  (g  142*)— Objection  to  Juko«— Dis- 
qualitication— Time. 

An  objection  that  a  juror  had  served  more 
than  six  days  in  the  district  court  within  the 
six  months  preceding  the  trial  comes  too  late 
after  verdict. 

[Ed.  Note.— For  other  cases,  see  Jury,  Cent 
Dig.  g  500  ;   Dec.  Dig.  g  142.*] 

7.  Damages  (g  132*)— Excessiveness. 

In  an  action  for  injuries  to  a  servant  by 
having  his  left  arm  clipped  off  as  the  result  of 
his  being  caught  by  a  set  screw  negligently 
permitted  to  project  from  the  collar  of  a  revolv- 
ing shaft,  a  verdict  for  plaintiff  for  $10,000 
was  not  excessive. 

[EM.  Note. — For  other  cases,  see  Damages, 
Cent  Dig.  g  383 ;  Dec.  Dig.  g  132.*] 

Appeal  from  District  Court,  Tarrant  Coun- 
ty; Mike  E.  Smith,  Judge. 

Action  by  G.  M.  Porterfleld,  by  his  next 
friend,  against  W.  T.  Waggoner.  Judgment 
for  plaintiff  for  $10,000,  and  defendant  ap- 
peals.   Affirmed. 

Appellee,  a  minor  suing  by  next  friend,  suf- 
fered the  loss  of  an  arm  while  In  the  service 
of  appellant  in  the  Vernon  Cotton  Oil  Mill, 
and  in  his  petition  claims  that  his  injury 
was  the  result  of  the  negligent  of  the  ap- 
pellant in  failing  to  provide  him  a  reason- 
ably safe  place  in  which  to  work,  and  in  per- 
mitting a  set  screw  resting  in  the  collar  that 
surrounded  the  line  shaft,  and  near  the 
coupling,  to  project  outwardly  and  beyond 
the  surface  or  face  of  said  collar  and  line 
shaft  The  appellant  answered  by  general 
denial,  contributory  negligence,  and  assumed 
risk.  The  case  was  tried  to  a  Jury,  and  in 
accordance  with  their  verdict  a  Judgment 
was  rendered  in  favor  of  appellee.  The 
seedhonse  of  the  Vernon  Cotton  Oil  Mill  was 
a  building  about  50x300  feet  in  size.     The 


lu  LUC  Bceuuuuae  whs  uuiivt^^cu  ilLrui  luv  en- 
gine to  the  seedhi  use  by  a  line  shaft  and 
belting  about  300  feet  long.  This  line  shaft 
did  not  extend  through  the  full  length  of 
the  seedhouse,  but  to  about  25  to  30  feet 
from  the  east  end  of  the  same.  It  hung  on 
bearings  to  upright  posts,  which  were  about 
30  feet  high,  and  placed  on  the  floor  on  a 
good  foundation,  and  extended  up  to  within 
about  5  or  6  feet  of  the  top  of  the  seedhouse. 
The  bearings  on  which  the  line  shaft  ran 
were  on  the  north  side  of  the  posts,  which 
were  about  10  feet  apart,  and  there  were 
three  pulleys  between  the  said  posts  and  the 
line  shaft  The  line  shaft  had  a  collar  on  its 
west  end  27/,  g  inches  in  diameter,  whose 
office  It  was  to  keep  out  the  end  play  of  the 
shaft — that  is,  from  working  east  and  west 
—and  this  collar  was  attached  to  the  line 
shaft  by  means  of  a  set  screw  running 
through  the  center  of  the  collar.  It  is  con- 
clusively shown  that  this  set  screw  which 
so  fastened  the  collar  near  the  west  end  of 
the  shaft  and  against  the  bearing  was  longer 
than  was  necessary,  and  projected  out  of  the 
collar  1%  inches.  The  line  shaft  was  from 
about  14  to  16  feet  from  the  floor  of  the 
seedroom.  Some  3>4  feet  below  the  line 
shaft  and  on  the  south  side  of  the  upright 
posts  to  the  north  side  of  which  the  line 
shaft  was  fastened  by  bearings,  was  a  board 
2  inches  thick  and  10  Inches  wide  for  the 
employes  to  stand  on  while  putting  I>elts  on 
the  pulleys  of  the  line  shaft  and  oiling  the 
bearings  of  said  line  shaft,  and  that  l>oard 
was  supported  by  two  horizontal  pieces 
which  were  fastened  to  the  upright  posts 
and  braced.  On  the  same  side  of  the  up- 
right posts  there  was  a  2x6  board  extending 
between  the  two  posts  and  fastened  to  them, 
and  on  the  south  side  of  them,  and  soma  two 
or  three  feet  above  the  line  shaft,  for  the 
employes  to  bold  to  while  engaged  In  putting 
belts  upon  the  pulleys  of  the  line  shaft 
Appellee  was  20  years  of  age,  and  had  been 
at  work  in  the  seedhouse  about  three  days 
before  the  Injury,  and  before  entering  the 
service  of  appellant  bad  had  about  10  days' 
experience  In  working  in  the  seedhouse  of  a 
cotton  oil  mill  at  the  same  kind  of  work. 
The  injury  is  shown  to  have  occurred  in 
substantially  the  follovrlng  manner:  Appel- 
lee and  Robert  Coon  had  picked  the  lint  cot- 
ton off  of  the  reel  in  the  seedhouse,  and 
then  appellee,  as  was  his  duty,  went  back 
on  the  platform  that  ran  along  by  the  line 
shaft  to  put  on  the  reel  belt,  while  Coon 
stayed  down  on  the  floor  to  bold  on  the 
shaker  belt  which,  without  his  holding  It  on, 
would  come  off  every  time  the  reel  was 
started.    The  belt  was  on  the  left  side  of 
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the  pulley,  and  appellee  turned  himself  to- 
wards the  pulley,  with  his  left  side  towards 
the  shaft,  supporting  himself  on  the  plat- 
form, and  his  right  hand  holding  the  sup- 
port above  him  provided  for  the  purijose, 
and  with  his  left  hand  laid  the  belt  upon 
the  pulley,  and  then,  laying  the  palm  of  his 
left  hand  against  the  belt,  attempted  to  give 
the  belt  a  tilt,  and  as  he  did  so  the  set 
screw,  which  was  somewhere  between  2 
and  4  feet  from  the  pulley,  caught  his  cloth- 
ing about  his  hip  on  the  left  side  and  car- 
ried him  around  the  shafting,  tearing  off 
his  clothing,  and  his  left  arm  was  caught 
in  the  pulley,  and  was  clipped  off,  and  he 
fell  to  the  floor,  a  distance  of  about  17  feet 
The  evidence  as  to  whether  appellee  had  his 
suspender  down  at  the  time  of  his  injury  is 
In  conflict  Appellee  says  he  did  not  have 
his  suspender  down,  but  properly  adjusted 
over  his  shoulder.  Appellee  testified,  in  ef- 
fect that  be  did  not  know,  nor  had  his  at- 
tention ever  been  directed  to  the  fact,  that 
there  was  a  projecting  set  screw  in  the  col- 
lar around  the  shafting,  and  that  he  had  had 
very  little  opportunity  to  see  it  because  of 
the  short  time  of  three  days  he  had  been 
at  woric,  and  the  fact  that  the  end  of  the 
shaft  was  15  feet  above  the  floor  of  the  seed- 
room,  and  at  times  when  he  had  occasion  to 
be  up  near  the  place  where  the  set  screw  was 
the  machinery  was  running,  and  the  shaft 
collar,  and  set  screw  were  at  the  time  re- 
volving at  a  speed  of  240  revolutions  to  the 
minute.  The  verdict  of  the  Jury  involves  a 
flnding  in  favor  of  the  appellee  on  all  the 
Issues  In  the  case,  and  in  deference  to  the 
verdict  of  the  jury,  which  we  think  is  sus- 
tained by  the  evidence,  we  conclude  that  the 
appellant  was  guilty  of  negligence  as  claimed 
In  the  petition,  and  that  the  appellee  was  not 
guilty  of  contributory  negligence,  and  that 
he  did  not  know,  nor  in  the  circumstances 
could  he  have  reasonably  seen,  that  the  set 
screw  projected  over  the  rim  of  the  collar 
of  the  line  shaft  and  that  the  amount  of 
damages  awarded  by  the  verdict  is  sustained 
by  the  evidence. 

R.  W.  Hall,  Marshall  &  Spooncs,  and  Ste- 
phens ft  Miller,  for  appellant  Berry  &  Lucky 
and  McLean  &  Carlock,  for  appellee. 

LEVr,  3.  (after  stating  the  facts  as  above). 
By  the  first  assignment  of  error  It  is  contend- 
ed that  the  court  erred  in  refusing  to  give  a 
peremptory  Instruction  to  the  Jury  to  find 
for  appellant.  We  do  not  think  there  was 
error.  It  was  properly  a  question,  we  think, 
for  the  decision  of  the  jury,  in  all  the  cir- 
cumstances of  the  case,  as  to  whether  appel- 
lant was  guilty  of  negligence  In  permitting 
the  set  screw  which  caused  appellee's  injury 
to  project  above  the  collar  In  which  It  was 
Inserted.  Bonn  v.  Ey.  Oo.  (Tex.  Civ.  App.) 
82  S.  W.  809;  Mountain  Copper  Oo.  v.  Pierce, 
136  Fed.  160,  eo  a  O.  A.  148;  Columbia  Box 


&  Lumber  Co.  v.  Drown,  166  Fed.  459,  84  O. 
0.  A.  269;  Pruke  v.  Ip'umlture  Co.,  68  Minn. 
806,  71  N.  W.  276;  Ingraham  v.  Moore,  90 
Oal.  410,  27  Pac.  306.  See  4  Thompson,  Com- 
mentaries on  N%.  Si  4020,  4022.  We  do  not 
think  that  It  could  be  held  in  the  case  that 
appellee  was  precluded  from  a  recovery  be- 
cause he  assumed  the  risk  of  danger  from 
the  set  screw.  The  undisputed  evidence 
shows  that  he  had  no  knowledge  of  the  pro- 
jecting set  screw,  and  had  had  very  little  op- 
portunity to  see  it  He  had  been  at  work  in 
the  seedhouse  only  three  days  prior  to  the 
Injury.  The  set  screw  was  near  the  end  of 
the  shaft  and  16  feet  above  the  floor  of  the 
seedroom,  and  at  the  times  when  appellee 
had  occasion  to  be  up  near  the  place  where 
the  set  screw  was  the  machinery  was  run- 
ning, and  the  shaft,  collar,  and  set  screw 
were  revolving  at  a  speed  of  240  revolutions 
to  the  minute,  which  rendered  It  difficult  for 
him  to  have  become  aware  of  the  fact  that 
the  set  screw  projected  out  above  the  sur- 
face of  the  collar.  Several  witnesses  testi- 
fied that  while  the  line  shaft  was  revolving 
at  its  usual  'speed,  a  person  looking  at  It 
could  not  distinguish  that  it  was  a  set  screw. 
It  was  uncontroverted  that  no  warning  or 
instruction  was  given  the  appellee  about  the 
set  screw.  It  was  shown,  by  several  com- 
petent witnesses,  that  It  was  unusual  for  the 
set  screw  to  project  from  1  to  2  Inches  above 
the  collar.  The  servant  has  the  right  to  rely 
upon  the  assumption  that  the  machinery 
with  which  he  Is  called  upon  to  work  is  rea- 
sonably safe.  He  does  not  assume  the  rlak» 
arising  from  the  failure  of  the  master  to  do 
his  duty,  unless  he  knows  of  the  failure  and 
the  attendant  risks,  or  In  the  ordinary  dls- 
chaige  of  his  own  duty  must  necessarily 
have  acquired  the  knowledge.  Ry.  Ca  t. 
Hannlg,  91  Tex.  847,  43  S.  W.  508;  PeCk  v. 
Peck,  99  Tex.  10,  87  S.  W.  248;  Ry.  Co.  y. 
Bingle,  91  Tsl.  287,  42  S.  W.  971;  OU  Co.  v. 
Thompson,  76  Tex.  237,  13  S.  W.  60.  As  t» 
whether  or  not  the  manner  In  which  appel- 
lee undertook  to  put  the  belt  on  the  pulley 
was  more  dangerous  than  another  way  that 
the  same  work  might  have  been  done  is  a 
controverted  question  between  the  witnesses 
who  testified  in  the  case.  We  do  not  think 
it  could  be  held,  as  a  matter  of  law,  that  ap- 
pellee was  guilty  of  contributory  negligence 
under  all  the  facts  and  circumstances  of  the 
case,  Ry.  Co.  v.  Eeefe,  87  Tex.  Civ.  App. 
688,  84  S.  W.  676;  Ry.  Oa  ▼.  Vestal,  38  Tex. 
Civ.  App.  564,  86  S.  W.  790;  Oil  Co.  v.  Har- 
key,  20  Tex.  Civ.  App.  225,  48  S.  W.  1005; 
Lumber  Oo.  v.  Blvins  (Tex.  Civ.  App.)  10& 
S.  W.  831;  Smith  v.  OU  Co.,  41  Tex.  Ov. 
App.  267,  91  S.  W.  883. 

The  only  purpose  of  the  evidence  com- 
plained of  in  the  second  assignment  being  to 
ascertain  whether  or  not  the  set  screw  could 
be  produced  in  court  and  not  offered  or  in- 
sisted upon  to  show  that  the  set  screw  had 
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been  removed  after  the  inixay,  there  was  no 
error,  and  the  aaslgnment  Is  oyemiled. 

It  was  permissible  for  appellee  to  show  his 
knowledge,  or  means  of  knowledge,  of  the 
existence  and  presence  of  the  set  screw,  and 
the  third  assignment  Is  overruled. 

Asslgnmenta  4,  5^  5a,  6b,  and  Sc  are  over- 
mled.  The  evidence  which  counsel  com- 
mented on  was  properly  admitted  in  the 
case  in  the  first  instance.  The  court  failing 
to  submit  to  the  Jury  any  issue  of  negligence 
as  to  the  running  board  which  was  pleaded, 
the  objections  urged  were  entirely  removed. 

The  petition  alleged  that  appellee  was  a 
minor,  and  inexperienced  in  the  work  about 
an  oil  mill,  and  that  appellant  was  so  inform- 
ed prior  to  the  injury,  and  failed  to  instruct 
him  how  to  do  the  work.  His  evidence  tend- 
ed to  show  these  allegations.  His  evidence 
was  to  the  effect  that  previous  to  the  Injury 
lie  did  not  see  the  set  screw,  and  had  occa- 
sion to  be  near  it  only  once  or  twice  dnring 
the  time  that  he  had  been  working,  which 
was  three  days,  and  then  the  machinery  was 
In  continual  rapid  revolution.  The  sixth  and 
seventh  assignments  are  therefore  overruled. 

We  do  not  think  there  was  reversible  er- 
ror shown  In  assignments  8,  9,  10,  12,  IS, 
and  14.  We  think  the  court  fully  and  cor- 
rectly instructed  the  Jury  as  to  what  would 
constitute  negligence  In  the  case,  and  the 
eleventh  assignment  is  overruled.  Assign- 
ments 16,  16,  17,  18,  19,  20,  21,  and  22  relate 
to  objections  made  to  the  argrument  of  coun- 
sel in  the  case.  We  are  not  prepared  to  hold 
that  the  remarks  of  counsel  complained  of 
were  of  that  character  and  kind  as  to  require 
or  warrant  a  reversal  of  the  case.  The  court 
e(q;>eclally  Instructed  the  Jury  in  his  main 
charge  not  to  consider,  or  be  influenced  by, 
certain  statements  made  by  counsel. 

The  twenty-third,  twenty-fourth,  twenty- 
fifth,  twenty-sixth,  twenty-seventh,  twenty- 
eighth,  and  twenty-ninth  assignments  relate 
to  the  refusal  of  the  court  to  give  special 
charges.  We  have  considered  all  these  as- 
signments, and  think  they. should  be  over^ 
ruled.  The  main  charge  of  the  court  cor- 
rectly, fully,  and  affirmatively  applied  the 
law  applicable  to  the  facts  of  the  case. 

The  thirtieth  and  thirty-flrst  assignments 
relate  to  the  disqualification  of  a  Juror.  The 
objection  that  the  Juror  had  served  more 
than  six  days  in  the  district  court  within  the 
six  months  preceding  the  trial  comes  too  late 
after  verdict  Schuster  v.  La  Londe,  57 
Tex.  28;  Newman  v.  Dodson,  61  Tex.  96; 
Rice  v.  Dewberry  (Tex.  Olv.  App.)  93  S.  W. 
716. 

The  thirty-second  assignment  claims  that 
the  verdict  is  excessive.  Considering  the  age 
and  the  Injury  and  suffering  of  appellee  in 
the  case,  we  do  not  feel  warranted  in  holding 
that  the  verdict  is  excessive.  Bee  Ry.  Co. 
V.  Bohan  (Tex.  Olv.  App.)  47  8.  W.  1060. 

The  case  was  ordered  afiarmed. 


On  Rehearing. 

The  statement  in  the  original  opinion,  on 
page  1096,  "And  appellee  turned  himself  to- 
wards the  pulley,  with  his  left  side  towards 
the  shaft,  supporting  himself  on  the  plat- 
form, and  his  right  hand  holding  the  sup- 
port above  him  provided  for  the  purpose, 
and  with  his  left  hand  laid  the  belt  upon 
the  pulley,"  Is  not  accurate,  and  Is  with- 
drawn and  corrected  so  as  to  read:  "And 
appellee  turned  himself  towards  the  pulley, 
with  his  left  Bide  towards  the  shaft  His 
right  foot  was  in  front  of  him  on  the  run- 
ning hoard  provided  for  the  purpose,  and  his 
left  foot  resting  back  of  him  on  a  scantling 
towards  the  nearest  post  west  of  him,  which 
post  was  about  2%  or  3  feet  distant,  and 
was  holding  with  Ills  right  hand  to  a  scant- 
ling above  his  head,  and  then,  inclining  bis 
body  towards  the  belt  with  his  left  hand 
laid  the  belt  upon  the  pulley." 

The  motion  for  rehearing  was  ordered  avw- 
ruled. 


TEXAS  &  P.  RY.  CO.  ▼.  TAYLOR. 

(Court  of  Civil  Appeals  of  Tesas.    March  18, 
1909.    Rehearing  Denied  April  10,  1900.) 

1.  GoNsrrrDTiONAi.  Law  (|  803*)— Du«  Pbo- 
CBss  OF  Law  — Pbnalty  fob  FAiLtmx  t» 
PuBNisH  Cabs. 

The  statutes  anthoiixing  penalties  for  fail- 
ure to  furnish  can  (Rev.  St  1895,  arts.  4497- 
4502)  are  not  contrary  to  Const.  V.  S.  Amend. 
14,  on  the  ground  that  they  make  no  provision 
for  exempting  the  carrier  from  liability  for  fail- 
ure under  circumstances  beyond  its  control,  and 
so  amount  to  a  taking  of  ita  property  without 
due  process  of  law. 

[Ed.    Note. — For   other   cases,    see    Constitu- 
tional Law,  Cent  Dig.  {  863 ;  Dec.  Dig.  i  803.*! 

2.  Statutes  (|  241*)— Pbnai  Statutbs— Rvit 

OF    StBIOT  CONSTBUCnON. 

The  rule  of  strict  construction  of  penal 
statutes  does  not  consist  in  giving  the  words  the 
narrowest  meaning  of  which  they  are  suscepti- 
ble, nor  in  adopting  that  strained  construcuon 
obviously  contrary  to,  or  destructive  of,  the  in- 
tention of  the  lawmakers,  manifest  from  one 
section  alone,  or  in  connection  with  other  parts 
of  the  same  act 

[Ed.    Note.— For   other   cases,    see    Statutes^ 
Cent  Dig.  i  322;   Dec  Dig.  i  241.*] 

3.  Statdtbs  (J  241*)— OowsTBucnoiT- Leoib- 

IATIVB    ISTENTIOR    as   OONTBOLUItO. 

The  intention  of  the  Legislature,  even  in 
penal  statutes,  when  it  can  fairly  be  discovered 
must  in  all  cases  control. 

[EM.    Note. — For    other    cases,    see    Statutes,. 
Cent  Dig.  i  322;    Dec.  Dig.  t  241.*] 

4.  Statutes  (J  241*)  —  Penal  Statutes  — 
Rule  of  Stbict  Constbuction. 

The  rule  of  strict  construction  as  applied 
to  penal  statutes  is  more,  properly  speaking,  a 
requirement  that  the  piaintUrs  case  must  be 
brought  strictly  within  the  spirit  and  letter  of 
the  statute. 

[Ed.    Note.— For   other   cases,    see    Statutes. 
Cent  Dig.  {  322 ;   Dec.  Dig.  (  241.*] 
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5.  Statutbs  (8  241*)— CoNSTBucTiow— Penal 
Statutes. 

Courts,  cannot,  and  ougrbt  not  to,  deal  with 
an  act  as  a  crime,  unless  it  is  plainly  witlitn 
the  language  used  by  the  Legislature;  but,  when 
determining  whether  or  not  the  act  is  within 
such  language,  a  common-sense  method  of  in- 
terpretation to  ascertain  its  real  meaning  should 
always  be  employed. 

[Ed.  Note. — For  other  cases,  see  Statutes, 
Cent  Dig.  ?  322 ;   Dec.  Dig.  {  241.*] 

6.  Statutes  (I  ISS*)— Consteuction  Rendes- 
ino  J^v/  ABSuno  ob  Meaniholess. 

A  construction  should  not  be  employed  that 
would  render  the  law  absurd  or  even  meaning- 
less, when  a  rational,  expressive,  and  wholesome 
meaning  may  be  ascertained  from  the  language 
used. 

[Ed.  Note.— For  other  cases,  see  Statutes, 
Cent.  Dig.  !  266 ;    Dec.  Dig.  |  188.*] 

7.  Cabbiers  (I  20*)  —  Failube  to  Fubnish 
Cabs  —  Statute  Authobizino  Penalty  — 
conbtbuction— invaliditt  as  being  ulf- 

CEBTAIN. 

The  requirement  of  Rev.  St.  1895,  art. 
4502,  that  a  shipper  suing  for  a  penalty  for  fail- 
ure to  furnish  cars  shall  have  "on  hand  at  the 
time  any  demand  for  cars  was  made"  necessary 
freight  for  loading  them,  when  read  in  the  lipht 
of  the  privilege  conferred  on  him  of  48  hours  for 
loading  after  the  cars  are  delivered,  means  be 
must  be  the  owner  or  manager  of  the  freight, 
and  have  such  possession  or  eontrol  over  it  that 
be  can,  and  will,  be  ready  and  able  to  load  the 
ears  ordered  within  the  time  given  by  the  stat- 
ute; and  whether  he  has  such  goods  on  band 
within  the  meaning  of  that  act  does  not  de- 
pend upon  feet  or  miles,  but  rather  on  his  abil- 
ity actually  to  deliver  the  freight  and  load  with- 
in the  time  specified,  and  the  statute,  thus  con- 
strued, is  not  void  for  uncertainty  in  the  use  of 
the  expression  "bad  on  hand." 

[Ed.  Note.— For  other  cases,  see  Otrriers, 
Cent.  Dig.  {  36 ;   Dec.  Dig.  §  20.»] 

8.  Cabbieks  (S  20*)  —  Failuhk  to  Fubnish 
Cabs— CoNSTBucTioN  of  Statute— Meaning 
OF  "on  Hand." 

The  phrase  "on  hand"  as  used  In  the  stat- 
ute does  not  require  that  the  shipper  shall  have 
the  property  at  the  immediate  point  of  shipment 
at  the  time  of  demand,  but,  as  the  statute  gives 
the  railroad  company  six  days  from  demand 
within  which  to  furnish  cars,  and  the  shipper 
48  hours  thereafter  to  load,  the  words  mean  that 
he  has  or  owns  the  property  so  circumstanced  as 
may  be  shipped  within  the  time  named. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent.  Dig.  |  36 ;   Dec.  Dig.  §  20.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  6,  p.  4972.] 

9.  Cabbiebs  (t  20*)— Penaltt  fob  Failube 
TO  Fubnish  Cabs. 

Under  Rev.  St.  1895,  art.  4499,  fixing  the 
penalty  for  failing  to  furnish  cars  at  "the  sum 
of  $25  per  day  for  each  car  failed  to  be  for- 
uished,"  but  not  naming  the  time  for  which  it 
is  to  he  inflicted,  the  penalty  is  to  be  charged  at 
the  rate  of  $2o  per  day  for  each  car,  and  be  con- 
tinued for  the  whole  time  of  the  carrier's  delin- 
quency, and  a  penalty  is  not  forbidden  if  cars 
were  eventually  furnished. 

[EJd.  Note.— For  other  cases,  see  Carriers, 
Cent.  Dig.  f  36 ;   Dec  Dig.  {  20.*] 

10.  Cabbiebs  (J  20*)- Failube  to  Fubnish 
Cabs— OwNEBSHip  op  Pbopebtt  bt  Ship- 
PEB  as  Boxing  Cabbieb's  LiIabilitt. 

In  an  action  for  penalties  for  failure  to 
fnmish  cars,  it  is  sufficient  if  the  evidence  shows 
plaintiff  was  one  of  the  owners,  and  had  the  ac- 
tual custody  and  control  of  the  property  to  be 


shipped,  end  he  need  not  be  shown  to  be  the  sole 
owner. 

[Ed.  Note.— For  other  jcases,  see  Carriers, 
Cent.  Dig.  J  44 ;   Dec.  Dig.  S  20.*] 

11.  Tbial  (I  143*)— CoNFLioriNO  Bvidencr- 

QUESTION    fob  JUBT. 

A  summary  instruction  should  not  be  given 
the  jury  as  to  an  issue  on  which  the  evidence 
conflicts. 

[EH.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  a  342,  343;    Dec.  Dig.  §  143.*] 

12.  Evidence  (J  594*)— Weight  and  Suffi- 
ciency— Undisputed  Testimony- Intbbest- 
ED  Witnesses. 

The  undisputed  testimony  of  an  employ^  of 
one  of  the  parties,  consisting  largely  of  opinions 
and  conclusions,  would  not  necessarily  be  bind- 
ing on  the  jury. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  f  2431 ;  Dec.  Dig.  {  594.*] 

13.  Cabbiebs  (I  20*)— Failube  to  Fubnish 
Cabs — Contbact  of  Shipuent  as  being  Lo- 
cal AND  INTGBNATIONAL. 

The  statutes  authorizing  a  penalty  for  fail- 
ure to  furnish  cars  (Rev.  St  1893,  U  4497-4S(^ 
apply  to  a  contract  of  shipment  for  local  trans- 
portation, though  the  shipper  intended,  when  it 
was  completed,  to  deliver  tne  sbipment  to  a  con- 
necting carrier  for  further  transportation  into 
Mexico;  the  shipment  under  the  contract  not 
being  for  that  reason  international. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  {  36;   Dec.  Dig.  f  20.*] 

14.  Cabbiebs  (I  20*)  —  Failube  to  Fubnish 
Cabs— Action  fob  Penalty- E^tidenoe  to 
Support  Finding. 

Evidence,  in  an  action  for  penalties  for  fail- 
ure to  furnish  cars,  held  to  authorize  a  finding 
that  the  carrier's  failure  to  furnish  cars  within 
the  time  demanded  was  without  sufficient  legal 
excuse. 

[EM.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  i  48;   Dec  Dig.  {  20.*] 

15.  Time  (|  0*)— Compittation  as  to  Penal- 
ty—Excluding  First  and  Last  Day. 

Where  an  order,  filed  on  November  28tli, 
for  cars  to  be  furnished  on  December  2d,  was 
complied  with  by  furnishing  cars  on  December 
13tb,  December  2d,  and  13th  should  be  excluded 
from  the  computation  in  determining  the  num- 
ber of  days  for  which  penalty  for  delay  should 
be  allowed;  and  hence  there  remain  only  10 
days  for  which  it  should  be  inflicted. 

[Ed.  Note.— For  other  cases,  see  Time,  Cent 
Dig.  S  14% ;   Dec  Dig.  |  9.*] 

Appeal  from  District  Court  Mitchell  Coun- 
ty; James  L.  Shepherd,  Judge. 

Suit  by  E.  G.  Taylor  agpninst  the  Texas  & 
Pacific  Railway  Company.  From  a  judgineut 
for  plaintiff,  defendant  appeals.  Modified 
and  affirmed. 

Ed.  W.  Smith  and  WagstafT  &  Davidson, 
for  appellant    Royall  O.  Smith,  for  appellee. 

SPEER,  J.  Appellee  recovered  Judgment 
against  appellant  for  a  penalty  of  $1,975  for 
its  failure  to  furnish  cars  upon  his  written 
order,  under  articles  4497-45Ce,  Rev.  St  1895. 

The  first  assignment  of  error,  under  wliich 
practically  all  the  questions  in  the  case  may 
properly  be  discussed,  complains  of  the 
court's  refusal  to  direct  a  verdict  for  the  de- 
fendant    So  much  of  the  statutes  as  are 
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necessary  to  be  set  out  In  this  case  are  as 
follows: 

"Art  4407,  When  the  owner,  manager  or 
shipper  of  any  freight  of  any  kind  shall 
make  application  in  writing  to  any  superin- 
tendent, Hgent  or  other  person  in  charge  of 
transportntlon,  to  any  railway  company, 
receiver  or  trustee  operating  a  line  of  rail- 
way at  the  point  the  cars  are  desired  upon 
which  to  ship  any  freight.  It  shall  be  the  duty 
of  such  railway  company,  receiver,  trustee 
or  other  person  In  charge  thereof,  to  supply 
the  number  of  cars  so  required,  at  the  point 
Indicated  in  the  application  within  a  reason- 
able time  thereafter,  not  to  exceed  six  days 
from-  the  receipt  of  such  application,  and 
shall  supply  such  cars  to  the  persons  so  ap- 
plying therefor,  In  the  order  In  which  such 
applications  are  made,  without  giving  pref- 
erence to  any  person:  Provided,  If  the  ap- 
plication be  for  ten  cars  or  less,  the  same 
shall  be  furnished  In  three  days;  and  pro- 
vided further,  that  If  the  application  be  for 
fifty  cars  or  more,  the  railway  company  may 
have  ten  full  days  In  which  to  supply  the 
cars. 

"Art  4496.  Said  application  for  cars  shall 
state  the  number  of  cars  desired,  the  place 
at  which  they  are  desired  and  the  time  they 
are  desired:  Provided,  that  the  place  desig- 
nated shall  be  at  some  station  or  switch  on 
the  railroad. 

"Art  4496.  When  cars  are  applied  for  un- 
der the  provisions  of  this  chapter,  If  they 
are  not  furnished  the  railway  company  so 
falling  to  furnish  them  shall  forfeit  to  the 
party  or  parties  so  applying  for  them  the  sum 
of  twenty-five  dollars  per  day  for  each  car 
failed  to  be  furnished,  to  be  recovered  In 
any  court  of  competent  Jurisdiction,  and  all 
actual  damages  that  such  applicant  may 
sustain. 

"Art  4500.  Such  am>Ilcant  shall  at  the 
time  of  applying  for  such  car  or  cars,  de- 
posit with  the  agent  of  such  company  one- 
fourth  of  the  amount  of  the  freight  charge 
for  the  use  of  such  cars,  unless  the  said  road 
shall  agree  to  deliver  said  cars  without  such 
deposit  And  such  applicant  shall,  within 
forty-eight  hours  after  such  car  or  cars 
have  been  delivered  and  placed  as  hereinbe- 
fore provided,  fully  load  the  same  and  upon 
failure  to  do  so,  he  shall  forfeit  and  pay 
to  the  company  the  sum  of  twenty-five  dol- 
lars for  each  car  not  used:  Provided,  that 
where  applications  are  made  on  several  days, 
all  of  which  are  filed  upon  the  same  day,  the 
applicant  shall  have  forty-eight  hours  to 
load  the  car  or  cars  furnished  on  the  first 
application,  and  the  next  forty-eight  hours 
to  load  the  car  or  cars  furnished  on  the 
next  application,  and  so  on ;  and  the  penalty 
prescribed  shall  not  accrue  as  to  any  car 
or  lot  of  cars  applied  for  on  any  one  day,  un- 
til the  period  within  which  they  may  be  load- 
ed has  expired.  And  if  the  said  applicant 
shall  not  use  such  cars  so  ordered  by  him, 
And  sImU  so  notify  the  said  company  or  Its 


agent,  he  shall  forfeit  and  pay  to  the  said 
railroad  company,  In  addition  to  the  penalty 
herein  prescribed,  the  actual  damages  that 
such  company  may  sustain  by  the  said  fail- 
ure of  the  applicant  to  use  said  cars." 

"Art  4502.  It  shall  be  necessary  for  the 
party  or  parties  bringing  suit  against  any 
railroad  company  under  the  provisions  of 
this  law,  to  show  by  evidence  that  he  or  they 
had  on  hand  at  the  time  any  demand  for 
cars  was  made  the  amount  of  lumber,  cot- 
ton, wool,  hides,  or  other  freight  necessary 
to  load  the  cars  so  ordered:  Provided,  that 
the  provisions  of  this  law  shall  not  apply  In 
cases  of  strikes  or  other  public  calamity." 

Some  of  the  reasons  urged  in  support  of 
the  requested  peremptory  Instruction  go  to 
the  very  validity  of  the  statutes  above  quot- 
ed, and  will  therefore  be  considered  first. 
The  contention  that  the  statutes  authorizing 
the  recovery  of  penalties  against  railroad 
companies  for  failure  to  furnish  cars  are 
contrary  to  the  fourteenth  amendment  of  the 
Constitution  of  the  United  States,  because 
they  make  no  provision  for  exempting  the 
carrier  from  damages  for  failure  under  cir- 
cumstances beyond  its  control,  and  hence 
amount  to  a  taking  of  Its  property  without 
due  process  of  law,  may  be  dismissed  sum- 
marily by  a  reference  to  the  decision  In  the 
case  of  Allen  v.  Tex.  &  Pac.  Ry.  Co.,  100 
Tex.  625,  101  S.  W.  792,  wherein  our  Su- 
preme Court  expressly  repudiated  such  a 
construction,  and  gave  to  the  statute  a 
broader  and  more  liberal  Interpretation,  so 
that  it  does  not,  and  cannot  fall  within 
the  condemnation  of  the  amendment  lu- 
voked. 

Next  It  is  insisted,  Inferentlally  at  least 
that  the  statute  Itself  Is  void  for  uncertain- 
ty by  reason  of  the  language  employed  in 
article  4502,  to  the  effect  that,  before  a  ship- 
per may  recover  under  the  provisions  of  the 
act,  be  must  show  by  evidence  that  he  "had 
on  hand  at  the  time  any  demand  for  cars 
was  made"  the  necessary  freight  with  which 
to  load  them.  The  argument  is  that  the 
expression  "had  on  hand"  is  so  indefinite 
and  uncertain  as  to  defeat  the  statute. 
While  these  statutes  have  repeatedly  been 
held  to  be  highly  penal  in  their  nature,  and 
while  the  rule  of  strict  construction  has  at 
all  times  been  applied  to  them,  we  neverthe- 
less do  not  feel  that  the  application  of  this 
rule  should  destroy  the  statute  upon  the 
grounds  urged.  The  rule  of  strict  construc- 
tion, as  applied  to  statutes,  does  not  con- 
sist In  giving  words  the  narrowest  meaning 
of  which  they  are  susceptible,  nor  does  It 
consist  In  adopting  that  strained  construc- 
tion which  would  obviously  be  contrary  to, 
or  destructive  of,  the  Intention  of  the  law- 
makers, when  such  Intention  Itself  Is  mani- 
fest from  the  section  alone  or  In  connection 
with  other  parts  of  the  same  act  The  In- 
tention of  the  Legislature,  even  In  penal 
statutes,  when  that  Intention  can  fairly  be 
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Intention  of  the  Legislature,  when  once  that 
Intention  is  dlscoTered.  To  be  sure,  courts 
cannot,  and  ought  not  to,  deal  with  an  act 
as  a  crime,  unless  it  is  plainly  within  the 
language  used  by  the  Legislature ;  but,  when 
determining  whether  or  not  the  act  Is  within 
such  language,  a  common-sense  method  ot 
interpreting  the  language  so  as  to  ascertain 
its  real  meaning  should  at  all  times  be  em- 
ployed. A  construction  should  not  be  em- 
ployed that  would  render  the  law  absurd  or 
even  meaningless,  for  this  Itself  is  a  species 
of  aibsurdlty,  when  a  rational,  expressive; 
and  wholesome  meaning  may  be  ascertained 
from  the  language  used.  The  requirement 
of  the  statute  that  the  shipper  shall  have 
"on  hand  at  the  time  any  demand  for  cars 
was  made"  the  necessary  freight  for  loading 
them,  when  read  in  the  light  of  the  privilege 
conferred  upon  him  of  48  hours,  after  such  car 
or  cars  have  been  delivered,  of  loading  them, 
must  be  held  to  mean,  we  think,  that  such 
person  must  be  the  owner  or  manager  of 
such  freight,  and  have  such  possession  of  it, 
or  control  over  it,  as  that  he  can  and  will 
he  ready  and  able  to  load  the  cars  so  order- 
ed within  the  time  given  him  by  the  statute. 
Whether  or  not  the  shipper  has  such  goods 
on  hand  within  the  meaning  of  the  act  is  not 
made  to  depend  upon  feet  or  miles,  but  rath- 
er upon  his  ability  actually  to  deliver  the 
freight  and  load  the  cars  within  the  time 
specified.  The  very  provision  allowing  48 
hours  within  which  to  load  the  cars,  and 
even  longer  under  some  circumstances,  tends 
to  negative  the  Idea  that  the  freight  was  to 
be  actually  tendered  to  the  possession  of  the 
carrier  at  the  time  of  making  demand  for 
cars;  but,  if  mistaken  in  this  and  the  proper 
construction  of  the  statute  should  be,  as  con- 
tended by  appellant,  that  the  freight  In  such 
case  should  be  actually  delivered  to  the  pos- 
session of  the  carrier,  yet  the  statute  would 
not  be  void  for  uncertainty  for  this  very  con- 
struction makes  It  certain. 

In  Tex.  &  Pac.  Ky.  Co.  v.  Smith  (No.  4,- 
557)  118  S.  W.  1118,  this  court  construed 
the  phrase  "on  hand"  as  follows:  "It 
could  hardly  have  been  Intended  by  this 
to  require  that  the  intoiding  shipper  shall 
have  the  property  at  the  immediate  point 
of  shipment  at  the  time  of  demand,  inas- 
much as  the  statute  gives  the  railway  com- 
pany as  much  as  six  days  from  the  time 
of  the  demand  within  which  to  furnish  the 
cars,  and  the  shipper  48  hours  within 
which  thereafter  to  load  them.  The  pro- 
vision must  mean  that  be  has  or  owns  the 
property  so  circumstanced  as  that  it  may  be 
shipped  within  the  time  named."  We  think 
that  decision  announces  the  correct  rule,  and 
gives  to  the  statute  a  construction  which 
correctly  discovers  the  real  intention  of  the 
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for  uncertainty.  The  vice  in  the  Kentucky 
statute  stricken  down  by  that  decision  was 
that  the  act  of  a  railroad  corporation  in 
clwirglng  and  receiving  more  than  "a  Just 
and  reasonable  rate  of  toll  or  compensation 
for  the  transportation  of  passengers  or 
freight"  was  made  penal,  without  In  any 
manner  establishing  a  standard  of  Jost  and 
reasonable  rates  of  toll,  thereby  leaving  to 
the  determination  of  individual  Juries  wheth- 
er or  not  given  rates' were  Just  and  reason- 
able. It  may  be  true  that  such  language  in 
a  penal  statute  renders  It  too  Indefinite  and 
uncertain  to  enable  those  to  be  affected  by  it 
to  know  definitely  beforehand  whether  or  not 
a  given  act  will  be  In  violation  of  it,  and  that 
was  the  argument  largely  upon  which  the 
act  was  condemned,  but,  even  applying  that 
test  to  the  present  statute,  the  carrier  in  all 
cases  must  know,  for  It  has  the  means  of 
knowing,  whether  or  not  the  shipper  is  with- 
in the  letter  of  the  act;  that  is,  In  a  posi- 
tion to  load  the  cars  within  the  time  allow- 
ed by  law.  The  expression  "on  hand"  is  as 
definite  and  certain,  and  perhaps  more  so, 
than  if  the  statute  had  required  the  shipper 
to  be  In  actual  possession  of  the  property 
to  be  shipped.  It  Is  as  definite,  we  think, 
as  the  phrase  "party  aggrieved."  used  in 
the  act  regulating  the  sale  of  Intoxicating 
IlQuors,  authorizing  certain  persons  to  sue, 
and  which  words  have  been  held  sufficiently 
intelligible  to  render  the  act  not  uncertain. 
Peavey  v.  Goes,  90  Tex.  90,  37  S.  W.  317. 

Another  difficulty  which  a  very  strict  con- 
struction of  the  statute  would  discover  has 
occurred  to  us  in  our  consultation,  and  that 
is  that  by  the  terms  of  article  4499  the 
penalty  against  an  offending  railway  com- 
pany is  fixed  at  "the  sum  of  twenty-five  dol- 
lars per  day  for  each  car  failed  to  be  fur- 
nished," but  the  time  for  which  such  penal- 
ty is  to  be  infiicted  Is  not  named ;  L  e.,  wheth- 
er the  penalty  shall  be  visited  upon  the  com- 
pany for  one  day  only,  or  for  each  day  dar- 
ing the  time  for  which  such  failure  may 
continue.  But  we  think  the  language  em- 
ployed Is  fairly  capable  of  the  interpretation 
that  the  penalty  is  to  be  Infiicted  at  the  rate 
of  $25  per  day  for  each  car,  and  to  be  con- 
tinued for  the  whole  time  of  the  carrier's 
delinquency.  Again,  a  very  strict  construe^ 
tlon  would  forbid  the  visitation  of  a  penal- 
ty upon  the  carrier  for  any  failure,  how 
ever  long,  if  the  cars  were  eventually  fur- 
nished, for  the  letter  of  the  act  Is  'Yor  each 
car  failed  to  be  furnished";  bat  this  con- 
struction, though  literal,  would  lead  to  a 
manifest  absurdity  and  violation  ot  the  evi- 
dent Intention  of  the  Legislature  and  la 
therefore  to  be  rejected. 

We    will    next    notice    those    contentions 
which  would  defeat  a  recovery  in  the  present 
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case,  thongb  tbey  do  not  affect  the  statute 
Itself.  It  ia  Insisted  that  the  court  should 
have  directed  a  verdict  because  the  evidence 
shows  that  appellee  was  not  the  sole  owner 
of  the  horses  and  cattle,  but  the  evidence 
shows  he  was  at  least  one  of  the  owners,  and 
had  the  actual  custody  and  control  of  the 
property,  making  the  shipment  In  his  own 
name,  and  this  we  take  to  be  sufficient. 

It  is  also  Insisted  that  the  undisputed  evi- 
dence showed  that  appellant's  failure  to  fur- 
nish the  cars  upon  appellee's  demand  was  due 
to  circumstances  beyond  Its  control,  but  upon 
this  the  evidence  conflicted,  and  a  summary 
instruction  could  therefore  not  have  been  giv- 
en; for  if  appellant's  witness  Overman's  tes- 
timony was  undisputed,  it  would  not  neces- 
sarily be  binding  upon  the  Jury,  since  he  was 
an  employ^  of  the  company,  and  therefore 
an  Interested  witness,  and  his  testimony  at 
best  consisted  largely  of  opinions  and  conclu- 
sions. McCormick  v.  Kampmann  (Tex.)  116 
S.  W.  24 ;  Lake  v.  Earnest  (by  this  court,  not 
yet  officially  reported)  116  S.  W.  885. 

It  is  next  insisted  that  a  verdict  for  ap- 
pellant should  have  been  directed  because 
appellee's  cattle  were  shipped  from  Colorado, 
Tex.,  to  a  point  in  the  republic  of  Mexico  by 
a  continuous  shipment  and  Journey,  and  that 
therefore,  the  shipment  being  international, 
the  statutes  of  Texas  authorizing  a  penalty 
do  not  apply  in  this  case.  The  evidence 
shows,  however,  that  while  appellee  did  con- 
template and  did  actually  finally  ship  his 
cattle  t6  a  point  in  the  republic  of  Mexico, 
yet  the  only  contract  of  shipment  entered  in- 
to with  appellant  was  one  for  transportation 
from  Colorado  City  to  El  Paso,  Tex.  The 
cattle  were  not  billed  through  to  the  republic 
of  Mexico,  and  appellant  in  no  manner  under- 
took to  deliver  the  cattle  to  a  connecting  car- 
rier at  El  Paso  for  further  transportation  in- 
to the  republic  of  Mexico,  or  to  do  otherwise 
than  to  deliver  them  to  the  order  of  appellee 
at  Bl  Paso,  Tex.  The  contract  was  there- 
fore a  complete  contract,  looking  to  the  trans- 
portation of  the  property  only  from  one  point 
in  Texas  to  another  point  in  this  state,  and 
as  such  fairly  within  the  rule  announced  by 
this  court  in  O.,  O.  &  S.  F.  Ry.  Co.  v.  Texas, 
32  Tex.  Civ.  App.  1,  73  S.  W.  429,  and  ap- 
proved by  our  Supreme  Court  (97  Tex.  274, 
78  8.  W.  495),  and  by  &e  United  States  Su- 
preme Court  (204  U.  S.  404,  27  Sup.  Ct  360, 
51  L.  Bid.  541).  A  single  quotation  from  an 
Illustration  made  by  the  United  States  Su- 
preme Court  In  its  decision  of  the  case  cited 
will  Illustrate  the  correctness  of  our  holding: 
•To  state  the  question  In  other  words — if 
the  only  contract  of  shipment  vras  for  local 
transportation,  would  the  state  law  in  respect 
to  the  mode  of  transportation  be  set  one  side 
by  a  federal  law  in  respect  to  interstate  trans- 
portation, on  the  ground  that  the  shipper  in- 
tended, after  the  one  contract  of  shipment 
had  been  completed,  to  forward  the  goods  to 


some  place  outside  the  statef"  Appellee's 
written  requisition  for  cars  was  delivered  to 
appellant  November  28,  1906,  demanding  sev- 
en cars  to  be  delivered  at  Colorado  on  Decem- 
ber 2,  1906,  was  accompanied  by  the  necessary 
deposit  of  one-fourth  the  freight  charges,  and 
in  all  respects  compiled  with  the  provisions 
of  the  statute  hereinabove  quoted.  Appel- 
lee and  his  father  were  the  owners  of  the 
cattle  and  horses  contained  In  the  shipment 
in  controversy,  and  had  them  within  easy 
shipping  distance  of  appellant's  pens  at  Colo- 
rado, Tex.,  on  the  above  dates,  and  until 
December  ISth,  on  which  day  the  cars  were 
actually  furnished.  The  cattle  were  being 
kept  in  a  pasture  about  3%  miles  from  the 
pens,  while  the  horses  were  at  a  farm  only 
about  1%  miles  away.  They  were  so  near  by 
to  appellant's  pens  that  they  could  easily 
have  been  loaded  within  4  or  5  hours  upon 
the  delivery  of  the  cars,  and  were  so  loaded 
within  that  time  when  the  cars  were  finally 
furnished.  Under  these  circumstances  we 
think  the  appellee  was  such  owner  of  the 
property  as  was  entitled  to  recover;  that  he 
had  shown  that  the  property  was  "on  hand" 
at  the  time  of  his  requisition  for  cars,  and 
the  Jury  were  authorized  to  find  from  the 
evidence  that  appellant's  failure  to  furnish 
cars  within  the  time  demanded  was  without 
saffldent  legal  excuse.  Neither  do  we  find 
any  error  in  the  court's  rulings  in  giving  or 
refusing  charges. 

The  Judgment  is  excessive,  however,  in  that 
the  penalty  was  allowed  for  11  days,  when 
it  should  have  been  for  10  only.  As  already 
stated,  the  order  was  filed  on  November  28th, 
and  the  cars  were  to  be  furnished  on  Decem- 
ber 2d,  and  were  actually  furnished  on  De- 
cember IStb.  Excluding  from  the  computa- 
tion December  2d,  for  appellant  had  all  of 
that  day  on  which  to  make  the  delivery,  and 
excluding  also  December  13th,  for  there  was 
not  a  default  on  that  day,  there  remain  only 
10  days  for  which  the  penalty  should  be  in- 
flicted, and  the  Judgment  is  therefore  exces- 
sive in  the  sum  of  $176.  The  appellee  has 
offered  to  remit  this  sum  if  we  hold  it  to  be 
erroneous,  and  the  Judgment  is  therefore  re- 
formed so  as  to  be  for  the  sum  of  $1,750,  and 
as  thus  reformed  is  affirmed. 


TEXAS  ft  P.  RT.  CO.  v.  ANDREWS,  REYN- 
OLDS ft  CO. 
(Court  of  (Mvil  Appeals  of  Texas.    March  13, 
1909.    On  Rehearing,  April.  17,  1909.) 

1.  CoHSTiTnnoHAi,  LA.W  (S  808*>— Dub  Pbo- 
CE88  or  IiA.w — PxNAJ/riKS  roB  Failcbb  to 
FuBKiaH  Oaks. 

The  statute  aathorixing  penalties  for  fail- 
ure to  frnnish  can  (Rev.  St  1895,  arts.  4497- 
^SOZf  allows  a  railway  company  the  right  to 
excuse  a  failure  to  furnish  cars  within  the  stat- 
utory time,  wlien  such  failure  is  caused  by  ex- 
traordinary conditions  suddenly  arising,  and  be- 
yond the  power  of  the  company  to  control,  and 
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bence  does  not  violate  Conat.  U.  S.  Amend.  14, 
by  depriving  it  of  its  property  without  due  pro- 
n-sa  of  law. 

(Kd.  Note.— For  other  cnses.  see  Constitution- 
al Law,  Cent.  Dig.  i  863;  Dec.  Dig.  {  303.*] 

2.  Carriehs  (i  2*) — Failure  to  Furnish  Cars 

— CO.\STITUnONALITT    OF    STATUTE— EXCESS- 
IVE Pines  and  Punishment. 

The  statute  authorizing  penalties  for  fail- 
ure to  furnish  cars  (Rev.  St.  1895,  arts.  4497- 
4302),  and  which  provides  by  article  4499  a 
penalty  of  $25  per  day  for  each  car  failed  to 
be  furnished  in  addition  to  actual  damages,  is 
not  a  violation  of  the  Constitution  in  that  it 
authorizes  imposition  of  excessive  fines  and 
punishment. 

(Ed.    Note.— For    other    cbrps,    see   Carriers, 
Cent.  Dig.  §  3 ;  Dec.  Dig.  i  2.*] 

3.  Cabriebb  (8  20*)  — Failure  to  Furnish 
Cabs  —  Liability  for  Penalties  —  Suffi- 
ciency OF  Application. 

Rev.  St.  1895,  art.  4497,  makes  it  the  duty 
of  a  railway  company  to  supply  the  number  of 
cars  required  by  a  shipper  at  the  point  indicated 
in  the  application,  within  a  reasonable  time 
thereafter,  not  to  exceed  a  specified  number  of 
days,  varying  with  the  number  of  cars  applied 
for.  Article  4498  re<^uires  that  the  shipper  shall 
state  in  his  application  the  number  of  cars  re- 
quiied,  the  place  where  they  are  desired,  "and 
tne  time  they  are  desired."  Article  4499  pro- 
vides that  when  cars  are  applied  for,  if  the  rail- 
road company  shall  fail  to  furnish  them,  it  shall 
forfeit  a  certain  sum  per  day  for  each  car,  in 
addition  to  actual  damages.  Held,  that  the  re- 
spective periods  allowed  by  the  statute  within 
which  to  deliver  cars  on  written  order  were  min- 
imum periods,  which  must  in  all  cases  be  al- 
lowed by  the  shipper,  but  subject  to  which  the 
shipper  had  the  right,  and  it  was  made  his  duty, 
to  designate  the  time  when  cars  were  desired, 
and  hence  an  application  for  cars  designating  a 
day  for  delivery  more  remote  than  the  minimum 
statutory  time  from  the  receipt  of  the  applica- 
tion was  sufficient  to  authorize  recovery  of  the 
penalty  for  its  disobedience. 

[EM.    Note.— For    other    casies.    see    Carriers, 
Cent  Dig.  8  38 ;   Dec.  Dig.  8  20.*] 

On  Rehearing. 

4.  Cabbiers  (J  20*)— Failure  to  Furnish 
Cars  —  Action  for  Penalties  —  Construc- 
tion OF  Finding. 

In  an  action  against  a  railroad  company 
for  penalties  for  failure  to  famish  cars,  while 
plaintiffs  sought  to  recover,  and  the  court  ad- 
Judged  penalties  only  for  the  days  including  De- 
cember 18,  to  December  27,  1906,  they  alleged 
that  defendant  incurred,  and  they  were  entitled 
to  recover,  the  statutory  penalty  for  the  full 
period  of  delay  aftpr  December  8th,  the  day  on 
which  the  application  required  delivery,  and  the 
court  found  that  "the  evidence  fails  to  show  a 
sufficient  excuse  for  the  failure  of  defendant  to 
furnish  the  cars  in  question  on  or  before  De- 
cember 18,  1906,  and  defendant  could  by  the 
upe  of  reasonable  diligence,  notwithstanding  the 
conditions  prevailing  at  the  time,  have  furnish- 
ed said  cars  at  M.  prior  to  Deceml)er  18th." 
HcM,  that  this  finding,  aided  by  the  judgment 
in  plaintiffs'  favor,  required  the  conclusion,  if 
necessary  to  support  the  judgment,  that  defend- 
ant was  without  excuse  for  its  delay  at  any 
time  after  December  8th. 

[Ed.  Note. — For  other  cases,  see  Carriers,  Dec. 
Dig.  8  20.*] 

5.  Appeal  and  Erbor  (8  ia33*)— Judgment 
Less  Than  Authorized  —  Right  to  Com- 
plain Thereof. 

A  party  cannot  complain  on  appeal  merely 
because  the  judgment  awards  against  it  a  less 


penalty  than  the  pleadings  and  facts  would  have 
authorized,  save  for  the  limitation  of  the  prayer 
for  recovery. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  8  4061 ;  Dee  Dig.  8  1033.*] 

Conner,  C  J.,  dissenting  in  part. 

Appeal  from  District  Court,  Midland  Coun- 
ty;  W.  K.  Homan,  Special  Judge. 

Action  by  Andrews,  Reynolds  ft  Co.  against 
tlie  Texas  ft  Pacific  Railway  Company. 
From  a  Judgment  for  plaintiffs,  defendant  ap- 
peals.   A£Srmed. 

Ed.  W.  Smitli.  for  appellant  S.  J.  Isaacs 
and  G.  B.  Smedley,  for  appellees. 

CONNER,  C.  J.  On  Novemljer  26,  1900. 
apiiellees  filed  with  appellant's  local  agent  at 
Midland,  Tex.,  an  application  for  eight  stock 
cars  in  which  to  ship  cattle  from  Midland  to 
Ft.  Worth,  Tex.,  on  December  8,  1908,  at  the 
same  time  depositing  with  such  agent  an 
amount  equal  to  one-fourtli  of  the  freight 
charges  on  such  shipment  The  cars  were 
not  delivered  at  Midland  until  December  26. 
1906,  and  appellees  Instituted  this  suit  to  re- 
cover actual  damages  and  statutory  penaltieH 
for  delay.  After  alleging  the  facts  stated,  it 
was  charged  that  the  delay  was  negligent, 
violative  of  the  statute,  that  the  resultant 
actual  damage  was  $365.75,  and  that  "by  rea- 
son of  the  defendant's  failure  and  refusal  to 
furnish  cars  on  December  8,  1906,  and  on 
each  day  thereafter  until  December  26,  190a 
after  having  been  given  the  statutory  notice 
and  demand  to  do  so,  and  after  having  ten- 
dered the  amount  of  money  required  by  law, 
plaintiffs  are  entitled  to  recover  of  and  from 
defendant  the  statutory  penalty  of  $25  for 
each  car  demanded  for  each  day  said 'cars 
were  not  furnished  after  December  8,  1906. 
and  plaintiffs  now  sue  for  penalty  in  the  sum 
of  $1,600.  Plaintiff  says  that  the  days  for 
which  be  Is  suing  for  penalty  are  December 
18  to  December  26,  1906,  both  inclusive.  The 
defendant  answered  by  general  demurrer, 
special  exceptions,  general  denial,  and  a  spe- 
cial answer,  in  which  it  was  allied  that  the 
failure  on  the  part  of  the  defendant  to  fur- 
nish the  cars  demanded  at  the  time  demand- 
ed, or  sooner  tban  they  were  in  fact  furnish- 
ed, was  due  to  the  fact  that  prior  to  the  time 
the  cars  were  demanded  to  be  furnished  an 
unprecedented  volume  of  traflSc  of  all  sorts 
arose  on  its  line  of  railway,  and  continued 
during  the  time  in  which  the  matters  herein 
arose,  and  that  such  extraordinary  condi- 
tions caused  a  congestion  of  traflSc  and  a 
blockade  of  defendant's  tracks,  side  tracks, 
sidings,  and  switches,  and  that  such  increase 
in  the  volume  of  business  could  not  reason- 
ably be  foreseen  or  avoided,  although  the  de- 
fendant had  ample  facilities  to  handle  sucb 
traffic  as  arose  on  its  line,  or  was  offered  it 
by  its  connecting  carriers,  under  ordinary  or 
normal  conditions,  and  did  in  fact  handle 
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such  business  under  sucb  conditions  wltb  rea- 
sonable promptness."  The  court  overruled 
nil  of  apiiellant's  exceptions,  and  gave  appel- 
lees a  Judgment  for  $60  expended  by  them  in 
holding  their  cattle  during  the  delay  in  the 
receipt  of  cars,  and  a  further  sum  of  $1,600 
penalty.  The  trial  was  before  the  court  with- 
out a  jury  and  the  cause  is  now  presented  to 
us  for  review  on  appellant's  appeal,  upon  the 
evidence,  the  trial  court's  conclusions  of  fact 
and  law,  and  the  numerous  assignments  of 
error  that  are  urged. 

The  action  Involves  a  consideration  of  the 
following  articles  of  our  statute  (Rev.  St. 
1895): 

"Art  4497.  (Aa  amended  1899,  p.  67.)  Rail- 
road to  Furnish  Cars  When  Demanded.-.- 
.When  the  owner,  manager  or  shipper  of  any 
freight  of  any  kind  shall  make  application  In 
writing  to  any  superintendent,  agent  or  other 
person  In  charge  of  transportation,  to  any 
railway  company,  receiver,  or  trustee,  operat- 
ing a  line  of  railway  at  the  point  the  cars 
are  desired  upon  which  to  ship  any  freight, 
It  shall  be  the  duty  of  such  railway  com- 
pany, receiver,  trustee  or  other  person  In 
charge  thereof,  to  supply  the  number  of  cars 
so  required,  at  the  point  indicated  In  the  ap- 
plication within  a  reasonable  time  thereafter, 
not  to  exceed  six  days  from  the  receipt  of 
such  application,  and  shall  supply  such  cars 
to  the  persons  so  applying  therefor.  In  the 
order  in  which  such  applications  are  made 
without  giving  preference  to  any  person: 
Provided,  If  the  application  be  for  ten  cars 
or  lesa,  the  same  shall  be  furnished  in  three 
days;  and  provided,  further,  that  If  the  ap- 
plication be  for  fifty  cars  or  more,  the  rail- 
way company  may  have  ten  full  days  In 
which  to  supply  the  cars. 

"Art.  4498.  Application  shall  State,  What 
— Said  application  for  cars  shall  state  the 
number  of  cars  desired,  the  place  at  which 
they  are  desired  and  the  time  they  are  de- 
sired: Provided  that  the  place  designated 
shall  be  at  some  station  or  switch  on  the 
railroad. 

"Art.  4499.  Penalty  for  Failure  to  Furnish. 
— When  cars  are  applied  for  under  the  pro- 
visions of  this  chapter.  If  they  are  not  fur- 
nished, the  railway  company  so  falling  to 
furnish  then  shall  forfeit  to  the  party  or  par- 
ties so  applying  for  them  the  sum  of  twenty- 
flve  dollars  per  day  for  each  car  failed  to  be 
furnished,  to  be  recovered  in  any  court  of 
competent  Jurisdiction,  and  all  actual  dam- 
ages that  such  applicant  may  sustain. 

"Art  4500.  (As  amended  1899,  p.  67.)  Ap- 
plicant shall  Make  Deposit. — Such  applicant 
shall,  at  the  time  of  applying  for  such  car 
or  cars,  deposit  with  the  agent  of  such  com- 
pany one-fourth  of  the  amount  of  the  freight 
charge  for  the  use  of  such  cars,  unless  the 
snld  road  shall  agree  to  deliver  said  cars 
without  such  deposit  And  such  applicant 
shall,  within  forty-eight  hours  after  such 
oar  or  cars  have  been  delivered  and  placed  ns 
hereinbefore  provided,  fully  load  the  same. 


and  upon  failure  to  do  so  he  shall  forfeit  and 
pay  to  the  company  the  sum  of  $25  for  each 
car  not  used:  Provided,  that  where  applica- 
tions are  made  on  several  days,  all  of  which 
are  filed  upon  the  same  day,  the  applicant 
shall  have  forty-eight  hours  to  load  the  car 
or  cars  furnished  on  the  first  application,  and 
the  next  forty-eight  hours  to  load  the  car 
or  cars  furnished  on  the  next  application, 
and  80  on ;  and  the  penalty  prescribed  shall 
not  accrue  as  to  any  car  or  lot  of  cars  ap- 
plied for  on  any  one  day,  until  the  period 
within  which  they  may  be  loaded  has  ex- 
pired. And  if  the  said  applicant  shall  not 
use  such  cars  so  ordered  by  him,  and  shall  so 
notify  the  said  company  or  Its  agent  he  shall 
forfeit  and  pay  to  the  said  railroad  company. 
In  addition  to  the  penalty  herein  prescribed, 
the  actual  damages  that  such  company  may 
sustain  by  the  said  failure  of  the  applicant  to 
use  said  cars." 

Article  4.^i01  relates  to  transportation  of 
loaded  cars,  and  Is  not  applicable  In  this 
case. 

"Art  4502.  Necessary  for  Applicant  to 
Show,  What. — It  shall  be  necessary  for  the 
party  or  parties  bringing  suit  against  any 
railroad  company  under  the  provisions  of  this 
law,  to  show  by  evidence  that  be  or  they  had 
on  hand  at  the  time  any  demand  for  cars  was 
made,  the  amount  of  lumber,  cotton,  wool, 
hides,  or  other  freight,  necessary  to  load  the 
cars  so  ordered:  Provided,  that  the  provi- 
sions of  this  law  shall  not  apply  In  cases  of 
strikes  or  other  public  calamity." 

It  la  Insisted  that  the  statute  authorizing 
a  penalty  Is  void.  In  that  It  violates  the  four- 
teenth amendment  to  the  Constitution  of  the 
United  States  to  the  effect  that  no  state  shall 
deprive  any  person  of  his  property  without 
due  process  of  law.  The  contention,  In  sub- 
stance. Is  that  the  statute  denies  to  the  rail- 
way company  the  right  to  excuse  a  failure  to 
furnish  cars  within  the  time  required  by  the 
terms  of  the  law,  when  such  failure  Is  caused 
by  extraordinary  conditions  suddenly  and 
unexpectedly  arising  beyond  the  power  of  the 
company  to  control.  But  since  the  construc- 
tion of  the  statute  given  by  our  Supreme 
Court  In  the  case  of  Texas  &  Pacific  Ry.  Co. 
V.  Allen,  100  Tex.  525,  101  S.  W.  792,  allow- 
ing such  defense,  the  constitutional  objection 
now  urged  la  not  maintainable.  Moreover, 
the  trial  court  In  this  case  permitted  appel- 
lant to  plead  and  offer  evidence  of  a  sudden 
and  unexpected  congestion  of  traffic  and  scar- 
city of  cars  in  defense  of  the  failure  charged. 
It  Is  also  urged  that  the  statute  Is  violative 
of  the  Constitution  In  that  It  authorizes  the 
Imposition  of  excessive  fines  and  punishment, 
but  we  are  not  Inclined  to  give  ear  to  this 
complaint  and  think,  besides,  that  the  Allen 
Case,  supra,  and  others  that  might  be  cited 
are,  at  least  by  implication,  against  the  con- 
tention. We,  therefore,  overrule  all  objec- 
tions herein  urged  on  constitutional  grounds. 
We  also  overrule  several  other  contentions 
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herein  made  or  Inyolved  for  the  reasons  glv- 
«n  In  the  case  of  Tex.  &  Pac.  Ry.  v.  Taylor 
(No.  5878,  this  day  decided  by  us)  118  S.  W. 
1097,  which  therefore  need  not  be  repeated 
lier& 

All  other  asaignmenta  of  error  are,  we 
think,  directly  or  Indirectly  Involved  In  ap- 
pellant's contention  that  the  application  for 
cars  made  by  appellees  is  insufficient  to  sup- 
port the  court's  finding  and  judgment  for  pen- 
alties. We,  therefore,  address  ourselves  to 
this  question  without  further  delay.  The  ap- 
plication Is  as  follows:  "Midland,  Texas,  No- 
vember 26,  1906.  The  Agent  of  the  Texas  & 
Pacific  Railway  Company,  Midland,  Texas — 
Dear  Sir:  On  Saturday,  Dec.  8,  1906,  we  de- 
sire to  ship  from  Midland,  Texas,  to  Fort 
Worth,  Texas,  over  your  line  of  railroad, 
«lght  cars  of  cattle;  and  on  that  date,  to  wit: 
December  8,  1906,  you  will  please  furnish  us 
at  Midland,  Texas,  eight  stock  cars  in  which 
to  ship  said  cattle.  We  herewith  hand  you 
$96.00,  smff  amount  equal  to  one-fourth  of 
the  freight  charges  on  said  cars  from  Mid- 
land, Texas,  to  Fort  Worth,  Texas.  Yours 
truly,  Andrews,  Reynolds  &  Company." 
While  the  writer  Inclines  to  a  contrary  view, 
the  majority  are  of  opinion  that  the  applica- 
tion is  a  sufSdent  compliance  with  the  stat- 
ute to  authorize  the  recovery  of  the  penalty 
for  its  disobedience.  They  say,  in  the  lan- 
guage of  Mr.  Associate  Justice  SPEER  that: 
"By  article  4498  of  the  Revised  Statutes  al- 
ready quoted,  it  Is  required  that  the  shipper 
shall  state  In  bis  application  the  number  of 
cars  desired,  the  place  at  which  they  are  de- 
sired, 'and  the  time  they  are  desired.'  When 
the  statutes  are  read  as  a  whole.  It  Is  mani- 
fest that  the  Legislature  intended  to  author- 
ize the  shipper  to  name  the  day  on  which  he 
would  have  cars  delivered,  subject  only  to 
the  qualification  that  the  company  should 
have  at  least  the  number  of  days  designated 
by  the  statute.  In  Tex.  8c  Pac.  Ry.  Co.  v. 
Hughes,  99  Tex.  533,  91  S.  W.  567,  the  Su- 
preme (jourt  held  that  an  application  for  cars 
'as  soon  as  possible,'  was  not  a  compliance 
with  the  article  last  above  cited,  in  that  the 
application  did  not  state  any  time  whatever 
within  which  the  cars  were  to  be  furnished. 
It  is  Insisted,  however,  since  the  statutes  pro- 
vide that  It  shall  be  the  duty  of  the  railway 
company  to  supply  cars  at  the  point  indicated 
In  the  application  within  a  reasonable  time 
thereafter,  'not  to  exceed  six  days  from  the 
receipt  of  such  application,'  and  that  where 
the  application  Is  for  'ten  cars  or  less  the 
same  shall  be  furnished  in  three  days,'  and 
that,  since  by  article  4499,  *lf  they  are  not 
furnished  the  railway  company  so  failing  to 
furnish  them  shall  forfeit,'  etc.,  that  the  or- 
der In  the  present  case,  naming  December 
Stb,  a  day  more  than  three  days  'from  the 
receipt  of  such  application,'  Is  not  a  compli- 
ance with  the  statute,  since  it  demands  a  de- 
livery of  cars  at  a  time  other  than  that  which 
the  law  requires  the  railway  company  to  de- 


liver them.  In  other  words,  according  to  ar- 
ticle 4497  the  reasonable  time  within  which 
the  carrier  is  given  to  furnish  cars  dating 
from  the  receipt  of  such  application,'  and 
that,  time  itself  being  fixed  by  the  statute.  It 
Is  not  within  the  power  of  the  shipper  to 
name  another  date,  and  to  recover  a  penalty 
for  the  company's  failure  to  observe  It.  But 
we  think  tbe  better  view  Is  that  the  respec- 
tive periods  allowed  by  the  statute  to  the 
carrier  within  which  to  deliver  cars  on  writ 
ten  order  are  minimum  periods  which  must 
in  all  cases  be  allowed  by  the  shipper,  but 
subject  to  which  the  shipper  has  the  right, 
and  It  Is  made  his  duty,  to  designate  the  time 
when  such  cars  are  desired.  If  the  conten- 
tion of  appellant  were  sustained,  the  result 
would  be  entirely  to  destroy  that  portion  ot 
article  4498  which  authorizes  the  shipper 
to  state  the  time  when  the  delivery  of  cars 
Is  desired.  Inasmuch  as  under  that  construc- 
tion the  law  would  in  all  cases  name  the 
day  on  which  such  cars  should  be  delivered. 
The  statutes  evidently  never  contemplated 
that  the  carrier  should  deliver  cars  within 
the  time  designated  in  the  body  of  the  act. 
where  the  shipper  himself  had  designated 
in  the  order  a  day  more  remote." 

As  Indicative  of  the  writer's  thought  he 
wishes  to  briefly  add  that,  while  of  course 
sufiScient  as  a  basis  for  the  recovery  of  act- 
ual damages  In  event  of  negligence,  he  thinks 
It  may  well  be  doubted  whether  the  applica- 
tion under  consideration  affords  that  degree 
of  certainty  that  the  law  requires  In  cases 
of  penalty.  As  exemplified  by  mauy  author- 
ities, before  a  person  should  be  punished  as 
for  a  crime,  or  In  the  way  of  a  penalty,  the 
law  and  the  facts  should  leave  no  room  for 
doubt  as  to  what  was  the  duty  of  the  accus- 
ed. And  as  directly  applicable  here,  It  was 
said  by  our  Supreme  Court,  In  the  case  of 
Ry,  Co.  T.  Hughes,  99  Tex.  533,  91  S.  W.  567: 
"The  statute  under  which  appellee  seeks  to 
recover  is  highly  penal,  and  the  rule  applies 
that  he  who  seeks  to  recover  a  penalty  under 
sncb  statute  must  bring  himself  strictly 
within  the  provisions  of  the  law."  See,  also, 
Ry.  Co.  V.  Barrow,  33  Tex.  Civ.  App.  611,  77 
S.  W.  643;  Ry.  Oo.  v.  State,  100  Tex.  420,  100 
S.  W.  766;  State  v.  Ry,  Cb.  (Tex.  Civ.  App.) 
103  S.  W.  654;  Louisville  &  N.  Ry.  Ca  ▼. 
Commonwealth,  99  Ky.  13%  85  &  W.  ISO; 
Mathews  v.  Murphy  (Ky.)  63  S.  W.  1^,  64  I* 
R.  A.  415.  It  seems  clear  that  at  least  tbs 
letter  of  the  law  required  appellant  to  de- 
liver at  Midland  the  eight  cars  applied  for 
by  appellees  In  three  days  "from  the  receipt 
of  such  application."  Vide  article  4497,  su- 
pra. If  not  so  delivered,  article  4499  de- 
nounced a  penalty,  amounting-  in  this  case  to 
$200,  for  each  day  of  failure.  The  applica- 
tion was  received  by  appellant's  agent  on  No- 
vember 26th,  and  If  the  statutory  require- 
ment was  to  be  followed,  the  cars,  to  avoid 
the  penalty,  must  be  furnished  at  Midland 
not  later  than  November  itOth,  yet  the  appll- 
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cants  demanded  them  for  December  8th, 
8ome  9  days  thereafter,  and  nntU  then  appel- 
lant could  hardly  expect  the  operation  and 
benefit  of  the  reciprocal  penalty  denounced 
by  article  4600  In  event  appellees  failed  to 
accept  and  load  the  cars  within  48  hours  aft- 
er delivery.  In  such  case  was  appellant  sub- 
ject to  the  penalty  If  the  cars  were  not  deliv- 
ered within  the  time  required  by  the  statute, 
and  compelled  to  hold  the  cars  at  Sweetwa- 
ter during  the  interim  without  compensation 
or  liability  on  the  part  of  the  appellees  until 
48  hours  after  December  8th  7 

But  if  the  difficulties  here  suggested.  If 
they  are  such,  may  be  avoided  by  the  read- 
ing of  the  statute  adopted  by  the  majority, 
and  that  construction  is  certainly  a  reason- 
able one  if  liberality  of  construction  Is  al- 
lowable, then  what  were  the  duties  of  ap- 
pellant in  the  matter  of  priorities  so  plainly 
enjoined  by  the  statute?  Article  4497  specif- 
ically requires  that  cars  applied  for  under 
the  statute  shall  be  supplied  "In  the  order  in 
which  such  applications  are  made,  without 
giving  preference  to  any  person."  Let  It  be 
supposed,  as  may  reasonably  be  done  if  we 
consider  the  length  of  appellant's  line  of 
railway  through  our  extensive  grazing  terri- 
tory, that  upon  November  27th  appellant  had 
received  an  application  for  eight  cars  or  less, 
to  be  furnished  December  1st,  and  so  on  up 
to  December  8th,  each  case  allowing  the  stat- 
utory period,  and  no  more;  find  let  It  be  fur- 
ther supposed  that,  by  reason  of  prior  appli- 
cations and  other  excusing  conditions  recog- 
nized by  law,  appellant  was  unable  to  fur- 
nish all  cars  so  applied  for,  Including  those 
for  appellees.  Then  who  of  the  applicants 
must  await  a  further  time?  In  other  words, 
bow  can  priority  In  application  be  observed 
If  the  statute  Is  to  be  construed  as  allowing 
the  shipper  to  make  his  application  for  cars 
9,  30,  90,  or  any  other  number  of  days,  far 
In  advance  of  the  time  he  needs  them?  To 
do  so  would  seem  to  foster  confusion,  uncer- 
tainty, and  perhaps  enable  a  shipper  to  ob- 
tain advantage  over  others  equally  entitled 
to  consideration.  It  may  be  well  doubted 
whether  the  statute.  In  requiring  an  appli- 
cant for  cars  to  state  "the  time  they  are 
desired,"  contemplates  an  unbridled  liberty 
In  this  respect.  As  a  whole  the  statutes 
seem  inconsistent  with  any  such  purpose.  It 
Is  evident  that  promptness  and  diligence,  not 
only  on  the  part  of  the  railway  company,  but 
also  on  the  part  of  the  shipper.  Is  Intended. 
Not  only  Is  a  penalty  provided  as  against 
the  shipper,  but  it  Is  especially  required  that 
an  applicant  suing  must  "show  by  evidence" 
that  he  or  they  had  "on  hand,"  at  the  very 
time  any  demand  for  cars  was  made,  the 
amount  of  freight  necessary  to  load  the  cars 
applied  for.  Article  45(^  If  when  he  ap- 
plies he  Is  ready — i.  e.,  has  his  property  on 
hand — the  writer  sees  no  diffliculty  or  depri- 
vation of  privilege  in  requiring  an  applicant. 
In  stating  the  time  when  the  cars  are  de- 
US  S.W.-70 


sired,  to  name  that  day  which  will  give  to 
the  railway  company  the  full  number  of  days 
allowed  by  the  law  for  the  particular  number 
of  cars  applied  for,  and  which  will  also  en- 
able the  company  to  enforce,  by  penalty,  ac- 
ceptance, and  loading,  within  48  hours  after 
they  are  furnished.  The  fftct  that  the  law 
omitted  to  prescribe  the  particular  day  that 
should  be  stated  in  the  application  Is  not 
conclusive  that  the  Legislature  Intended  to 
grant  an  intending  shipper  the  right  to  name 
any  day  he  chose,  however  remote  from  the 
time  of  making  his  application.  In  view  of 
the  variation  In  the  number  of  days  allowed 
for  furnishing  cars,  dependent  upon  the 
number  of  cars  demanded.  So  that,  while  It 
may  not  be  entirely  clear,  it  seems  to  the 
writer  that  less  of  uncertainty  and  confusion 
win  arise  to  construe  the  statute  allowing 
the  shipper  to  name  the  day  he  desires  the 
cars  as  meaning  that  he  shall  state  the  first 
day  that  he  Is  entitled  to  receive  the  cars, 
viz.,  the  day  Immediatdy  following  the  full 
period  allowed  the  railway  company  for  fur- 
nishing the  particular  number  of  cars  ap- 
plied for.  If  the  shipper  has  his  freight  on 
hand  when  he  makes  his  application,  the  48 
hours  allowed  by  the  statute  before  he  is  re- 
quired to  use  the  cars,  a  period  amounting 
to  two  full  days,  gives  all  the  latitude  In 
the  statement  of  time  he  needs. 

However,  the  opinion  of  the  majority  must 
prevail,  and  we  accordingly  adopt  the  trial 
court's  conclusions,  and  affirm  the  Judgment 
for  the  penalty  as  well  as  the  actual  dam- 
ages. 

On  Rehearing. 
It  Is  very  earnestly  Insisted  that  we  erred 
in  Ignoring  and  overruling  appellant's  first 
assignment  of  error.  The  Insistence,  In  sub- 
stance, is  that  the  court  In  efTect  found  that 
appellant  was  excused  from  its  failure  to 
furnish  cars  for  a  number  of  days  after  the 
time  the  statute  required  their  delivery  at 
Midland,  and  that  hence  the  court  erred  In 
assessing  a  penalty  for  a  time  not  fixed  by 
the  statute.  While  appellees  sought  to  re- 
cover, and  the  court  adjudged,  iienaltles  only 
for  the  days  Including  December  18,  to  De- 
cember 27,  1906,  they  alleged  that  appellant 
Incurred,  and  appellees  were  entitled  to  re- 
coy»,  the  statutory  penalty  for  the  full  pe- 
riod of  delay  after  December  8th,  the  day 
upon  which  the  application  required  deliv- 
ery, and  the  court's  finding  on  the  subject, 
which  we  approved.  Is  as  follows:  "The  evi- 
dence falls  to  show  a  sufficient  excuse  for 
the  failure  of  defendant  to  furnish  the  cars 
In  question  oh  or  before  December  18,  1908, 
and  defendant  could,  by  the  use  of  reason- 
able diligence,  notwithstanding  the  condi- 
tions prevailing  at  the  time,  have  furnished 
said  cars  at  Midland  prior  to  December 
18th."  This  finding,  aided  by  the  Judgment 
In  appellees'  favor,  we  think  would  require 
the  conclusion.  If  necessary  to  support  the 
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In  his  findings  circumstances  showing  a  con- 
gested condition  of  traffic,  as  alleged,  and 
awarded  penalties  for  the  period  only  from 
December  18th  to  December  asth,  inclusive. 
Is  not  deemed  controlling.  In  view  of  the  ap- 
pellees' prayer  and  the  final  conclusion  of 
fact  on  the  part  of  the  trial  court.  We  fall 
to  see  bow  appellant  can  complain  merely 
because  the  Judgment  awards  less  penalty 
than  the  pleadings  and  facts  would  have  au- 
thorized save  for  the  limitation  of  appellees' 
prayer  for  recovery. 

Upon  the  question  of  the  sufficiency  of  the 
application  both  the  majority  and  the  writ- 
er see  uo  reason  to  change  tbelr  views  as  -ex- 
pressed in  our  original  opinion,  and  the  mo- 
tion for  rehearing  must  therefore  be  over- 
ruled. 


AMERICAN    FREEHOLD    LAND     MORT- 
GAGE CO.  OF  LONDON,  Limited, 
v.  BROWN  et  al. 

(Court  of  Civil  Appeals  of  Texas.     March  17, 
1909.     Rehearing  Denied  May  5,  1909.) 

L  Teial  ({  295*)— iNSTBUCTioNB— Construc- 
tion   AS  A   WUOI.E. 

In  an  action  for  injuries  to  plaintiffs' 
business  by  fraudulent  statements  and  repre- 
sentations made  to  plaintiffs'  customers,  an  in- 
struction that  if  defendant  committed  the  acts 
charged  in  furtherance  of  a  design  to  break 
up  plaintiffs'  business,  and  they  were  financially 
injured  thereby,  the  jury  should  find  for  them, 
was  not  erroneous  as  authorizing  a  recovery 
as  to  facts  alleged  as  to  which  there  was  no  tes- 
timony, and  as  to  other  facts  on  which  the 
plaintiffs  were  not  entitled  to  recover,  where 
the  court  also  charged  that  all  allegations  in 
support  of  which  there  was  no  evidence  were 
withdrawn,  and  withdrew  certain  issues  on 
which  no  recovery  could  be  based. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  Si  703-717;   Dec.  Dig.  {  295.»] 

2.  ToBTS    (i    28*)- Action— TBiAir-IwsTBCC- 

TI0N9. 

In  an  action  for  injuries  to  plaintiffs'  busi- 
ness, caused  by  false  statements  of  defendant 
to  plaintiffs'  customers,  the  refusal  of  instruc- 
tions that,  if  a  certain  loss  resulted  from  bad 
business,  or  from  general  rumors  that  plain- 
tiffs were  careless  and  incompetent  loan  agents, 
or  from  any  other  cause  than  the  false  state- 
ments of  defendant,  there  could  be  no  recovery 
was  not  error;  it  being  presumed  that  the  jury 
would  not  give  a  verdict  for  loss  not  result- 
ing from  defendant's  acts. 

[Ed.  Note.— For  other  cases,  see  Torts,  Dec. 
Dig.  §  28.*] 

8.  Apfeal  and  Ebbob  ({  230*)— Presenta- 
tion OF  Questions— Arguments  of  Coun- 
sel. 

Improper  remarks  of  counsel  not  objected 

to  nt  thf>  time  will  not  be  reviewed  on  appeal ; 
an  objection,  after  a  discussion  of  the  same 
luatlfi-  outside  of  the  record  alternately  by 
cD'.MisiI    for   both    parties,    and    presentation   of 


AND  Sufficiency. 

In  an  action  for  injuries  to  plaintiffs'  busi- 
ness caused  by  false  statements  by  defendant 
to  plaintiffs'  customers,  evidence  held  to  jnst'fv 
a  verdict  of  $40,000  actual  dnmage  and  $10,1)00 
exemplary  damages  to  plaintiffs. 

[Ed.  Note. — For  other  cases,  see  Damages, 
Dec.  Dig.  i  184.*] 

Appeal  from  District  Court,  McLennan 
County;    Marshall  Surratt,  Judge. 

Action  by  R.  L.  Brown  and  another  against 
the  American  Freehold  Land  Mortgage  Com- 
pany of  London,  Limited.  From  a  Judgment 
for  plaintiffs,  defendant  appeals.     Affirmed. 

The  nature  of  this  suit  is  sufficiently  in- 
dicated by  the  charge  of  the  trial  Judge, 
which,  omitting  formal  parts,  reads  as  fol- 
lows: 

"Gentlemen  of  the  Jury:  In  this  case  the 
plaintiffs  allege  that  R.  L.  Brown  and  J.  Gor- 
don Brown,  under  the  name  of  Brown  Bros., 
had  established  at  Austin,  and  in  the  city 
of  Waco,  a  business  of  loan  agents,  which 
transacted  business  throughout  the  state,  and 
had  from  1888  to  1808  conducted  the  business 
of  lending  money  on  behalf  of  foreign  cor- 
porations, receiving  for  their  services  a  per 
cent,  of  the  annual  interest  as  it  accrued 
upon  the  loans  made ;  that  the  plaintiffs  had 
established  a  good  reputation  as  business 
men  for  honesty,  promptness,  and  reliability, 
and  as  men  who  could  command  money  for 
lending  to  those  who  might  apply  to  them  to 
borrow,  and  in  the  transaction  of  the  busi-  f 
ness  of  loan  agents  had  established  business  ' 
relations  with  many  people  in  Texas  who 
were  borrowers  of  money,  who  bad  confi- 
dence in  the  plaintiffs,  and  who  would  tiave 
continued  to  do  business  with  them,  except 
for  the  Interference  of  the  defendant;  that 
they  were  appointed  agents  of  the  American 
Freehold  Lend  Mortgage  Company  of  L<>n-« 
don.  Limited,  hereinafter  called  the  defend- 
ant company,  in  the  year  1888,  and  contiuuej 
to  transact  buslnesss  as  such  agents  for  th  ir 
company  until  the  year  1898,  during  which 
time  a  profitable  business  was  done  for  said 
defendant  company,  for  which  the  plaintiffs 
received  annually  $8,000;  that  In  the  year 
1898  the  defendant  company  determined  to 
change  the  manner  of  doing  business  in  Tex- 
as, so  as  to  pay  salaries  Instead  of  commis- 
sions, as  it  had  done  with  the  plaintiffs;  that 
by  reason  of  the  transactions  which  plaintiffs 
had  carried  on  as  agents  lending  money  for 
the  said  defendant  company,  as  well  as  oth- 
ers, they  had  established  a  valuable  business, 
having  lonned  money  to  many  persons.  Trhich 
loans  were  about  to  mature,  and  said  persou 
would  require  to  renew  the  loans,  or  to  bor- 
row   money    to    pay    them ;     that    plaintiffs 


•For  other  cases  see  same  topic  and  section  NUMBER  In  Dec.  &  Am.  Digs.  1907  to  date,  &  Reporter  Icdei* 
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woald  haye  been  able  to  control  that  busl* 
nees  as  agents  of  other  companies  after  the 
agency  for  said  defendant  company  had  been 
taken  from  them,  and  to  prevent  this,  and 
secure  the  plalntlfTs'  business  for  themselTes, 
the  said  defendant  company  and  R.  B.  King 
and  T.  Malllnson  who  are  alleged  to  be 
agents  of  the  defendant  company,  fraudu- 
lently and  maliciously  combined,  confederat- 
ed together  for  the  purpose  of  weakening 
and  destroying  plaintiffs'  business  influence, 
financial  credit  and  standing,  and  to  break 
them  up  and  run  them  out  of  business,  and 
that  by  means  of  the  fraudulent  combination 
and  their  acts  done  and  performed,  alleged 
specially  In  the  petition,  the  defendant  suc- 
ceeded in  preventing  the  plaintUCs  from  con- 
tinuing their  business  with  a  large  number 
of  their  clients  who  needed  to  borrow  mon- 
ey, and  whose  loans  In  other  companies  were 
maturing,  and  by  the  fraudulent  and  false 
representations  alleged  In  the  petition  de- 
fendant prevented  said  persons  from  making 
application  to  the  plaintiffs  for  such  loans, 
and  thereby  weakened,  and  in  a  large  meas- 
ure destroyed,  the  business  of  the  plaintiffa 
It  is  further  alleged  that  the  defendant,  for 
the  wicked,  malicious,  and  fraudulent  pur- 
pose before  charged,  circulated  and  publish- 
ed reports  and  statements  to  the  effect  that 
the  plaintiffs  were  Insolvent  and  unable  to 
accommodate  their  customers  who  might  ap- 
ply for  loans,  and.  by  the  various  methods 
alleged.  Interfered,  and  prevented  person^ 
from  applying  to  the  plaintiffs  for  loans,  and 
also  by  such  means  and  false  and  fravdulent 
representations  prevented  plaintiffs  from  ac- 
quiring agencies  from  other  companies,  which' 
otherwise  they  would  have  done,  so  as  to 
enable  plaintiffs  to  furnish  money  to  those 
persons  who  applied  to  them  for  loans. 

"(2)  Plaintiffs  have  dismissed  their  case  as 
to  T.  Malllnson  and  R.  B.  King,  and  they  are 
no  longer  parties  to  this  case.  The  defendant 
company  denies  the  allegations  in  the  plain- 
tiffs' petition,  and  specially  allege  that  on 
the  20th  day  of  July,  1899,  plaintiffs  and  de- 
fendant company  made  and  entered  into  an 
agreement,  wherein  th^  had  a  full  and  com- 
plete settlement  of  all  matters  in  controversy 
then  existing  between  said  company  and  said 
plaintiffs,  growing  out  of  their  relations  as 
principal  and  agents,  and  on  account  of  thci 
termination  thereof,  and  it  alleges  that  no 
acts  or  statements  complained  of  by  the 
plaintiffs  herein,  as  committed  or  made  by 
Its  representatives  (if  any  were  actually  com- 
mitted or  made),  were  committed  or  made 
under  Its  authority,  or  with  its  knowledge  or 
consent;  nor  was  any  such  act  or  statement 
ever  ratified  by  it;  that  neither  it  nor  its 
representatives  ever  at  any  time  caused  the 
plaintiffs  to  lose  any  company  which  they 
had,  nor  caused  them  at  any  time  to  lose  any 
customer  which  they  had;  that  neither  the 
defendant  nor  its  representatives  at  any  time 
prevented  the  plaintiffs  from  securing  any 
new  company,  nor  did  It  or  its  representa- 


tives at  any  time  prevent  the  plaintiffs  from 
securing  any  new  customers;  that  neither  it 
nor  its  representatives  at  any  time  prevented 
or  caused  any  company  or  persons  to  desist 
from  loaning  plaintiffs  any  money,  nor  did 
it  or  its  representatives  ever  at  any  time 
cause  the  plaintiffs,  or  either  of  them,  to 
suffer  any  damage,  save  such  as  necessarily 
resulted  to  them  by  the  withdrawal  of  de- 
fendant's business  from  them,  which  it  had 
a  full  legal  right  to  do,  and  for  any  results 
of  which  It  Is  in  no  way  responsible. 

"(3)  All  allegations  of  fact  in  the  pleadings 
In  support  of  which  no  evidence  has  been  in- 
troduced are  withdrawn  from  your  consider- 
ation, and  you  will  not  consider  such  allega- 
tions for  any  purpose  in  arriving  at  your 
verdict 

"(4)  Under  the  contract  of  employment  of 
plaintiffs  by  the  defendant  company  said 
company  retained  the  right  to  discharge  the 
plaintiffs  at  any  time  for  or  without  cause, 
at  its  discretion,  and  hence  the  plaintiffs  can- 
not recover  of  the  defendant  any  damages 
for  witijdrawlng  or  terminating  Its  agency 
contract  with  the  plaintiffs,  or  for  any  losses 
which  the  plaintiffs  may  have  sustained  by 
reason  thereof,  regardless  of  the  motives  said 
company  may  have  had  in  withdrawing  the 
same.  When  the  plaintiffs  were  discharged 
by  said  company,  a  settlement  of  all  matters 
existing  between  them,  growing  out  of  said 
contract,  and  damages  to  the  plaintiffs  on  ac- 
count of  the  sending  out  of  what  is  known 
as  the  'Francis  Smith  &  Co.  Letters,'  was 
made  and  entered  into  on  July  20,  1899,  un- 
der and  by  virtue  of  which  both  parties  re- 
leased the  other  from  all  liability  for  or  on 
account  of  anything  arising  out  of,  or  con- 
nected with,  the  former  agency  of  the  plain- 
tiffs, and  also  the  Francis  Smith  &  Co.  let- 
ters, and  hence  plaintiffs  cannot  recover  of 
the  defendant  any  damages  for  or  on  ac- 
count of  the  Francis  Smith  &  Co.  letters,  and 
are  limited  in  the  amount  of  their  recovery 
In  this  suit,  if  any,  to  damages  growing  out 
of  the  alleged  wrongs  committed  by  defend- 
ant, through  its  oflScers  and  agents,  which 
did  not  arise  out  of,  and  were  not  connected 
with,  the  agency  referred  to,  nor  growing 
out  of  the  Francis  Smith  &  Go.  letters,  name- 
ly, alleged  fraudulent  and  malicious  acts 
and  false  declarations,  uttered  and  done  by 
the  defendant  for  the  purpose  of  breaking 
up  plaintiffs'  business  as  loan  agents,  and 
nmning  them  out  of  such  business;  and  all 
of  the  evidence  which  has  been  admitted 
touching  the  kind  of  business  done  by  th» 
plaintiffs  for  the  defendant  company  and 
the  English  &  Scottish  Company  was  admit- 
ted upon  the  issue  above  stated,  and  can  on^ 
ly  be  considered  by  you  in  determining  whetb- 
er  or  not  the  defendant  committed  the  acts 
alleged,  for  the  purpose  alleged,  as  abovfe 
stated;  and  the  Francis  Smith  &  Co.  letters 
can  only  be  considered  by  you  in  arriving  at 
or  determining  the  purpose,  if  any,  of  the 
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ont  of  Buch  business,  and  In  no  event  can 
they  be  considered  by  you  In  estimating  the 
amount  of  damages,  If  any,  which  plalntifTs 
may  have  sustained. 

"(5)  Some  evidence  has  been  Introduced  re- 
garding letters  written,  and  statements  made, 
by  J.  H.  Harrison  and  F.  W.  Norrls,  em- 
ployee of  Francis  Smith  &  Co.,  and  in  this 
<>onnection  you  are  instructed  that  you  can- 
not consider  these  letters  and  statements 
for  any  other  purpose  whatever,  unless  yon 
believe  from  the  evidence  that  Francis  Smith 
&  Co.  authorized  or  caused  said  acts  and 
declarations  to  be  made  or  done,  and,  unless 
you  believe  from  the  evidence  that  they  were 
80  authorized,  you  will  disregard  such  evi- 
dence, and  not  consider  the  same  In  arriving 
at  your  verdict ;  but  If  you  believe  from  the 
evidence  that  they  were  so  authorized,  then 
you  will  consider  the  statements  made  and 
letters  written  by  them,  or  either  of  them.  If 
any.  In  connection  with,  and  as  part  of,  the 
Francis  Smith  &  Co.  letters. 

"(6)  The  plaintiffs  In  this  case  cannot  re- 
cover on  this  suit  any  damages  on  account 
of  the  alleged  statements  of  E.  B.  Hoare,  'If 
Mr.  Brown  had  retained  the  agency,  liquida- 
tion would  have  been  unavoidable,'  sued  up- 
on in  the  Ehigiish  court,  because  the  Judg- 
ment In  that  court  adjudicated  any  cause  of 
action.  If  any,  that  arose  from  the  use  of 
that  expression.  If  same  was  used  by  the 
said  Hoare,  and  you  are  instructed  not  to 
consider  any  evidence  as  to  such  statements 
for  any  purpose  whatever. 

"(7)  Any  unlawful  act,  done  willfully  and 
purposely  to  the  injury  of  another,  is,  as 
against  that  person,   malicious. 

"(8)  Now,  if  you  believe  from  the  evidence 
that  the  defendant  company,  acting  through 
one  or  more  of  Its  controlling  officers  and 
one  or  more  of  Its  agents  and  employte, 
working  In  concert  and  with  a  common  pur- 
pose, committed  the  acts,  or  some  of  them, 
or  made  the  statements,  or  some  of  them, 
alleged  In  the  petition,  and  did  such  acts  ma- 
liciously, or  made  such  statements  falsely, 
and  committed  such  acts  or  made  such  state- 
ments In  furtherance  of  a  design  and  Inten- 
tion to  break  up  Brown  Bros.  In  business, 
and  drive  them  out  of  business,  and  that 
Brown  Bros,  were  financially  injured  in  their 
business  as  loan  agents  thereby,  then  you 
will  find  for  the  plaintiffs,  and  the  burden 
«f  proof  rests  upon  the  plaintiffs  to  estab- 
lish such  facts  by  the  preponderance  of  the 
evidence;  and,  if  you  do  not  find  for  the 
pJalntiffs  under  this  paragraph,  you  will  re- 
turn a  verdict  for  the  defendant. 

"(9)  By  the  expression  'controlling  officers,' 
as  used  in  the  foregoing  paragraph,  is  meant 
some  chief  officer,  or  vice  principal  of  the 
company,  who  must  be  shown  to  possess,  un- 


"(10)  If  you  find  for  plaintiffs  under  para- 
graph 8  of  this  charge,  you  will  assess  the 
damages  at  such  sum  as  will  compensate 
them  for  the  actual  financial  loss  or  Injury 
to- their  business  as  loan  agents  sustained  by 
them,  and  state  such  amount  In  your  verdict 
as  actual  damages;  and.  In  arriving  at  such 
sum.  If  any,  you  will  not  take  Into  considera- 
tion any  damages,  if  any,  which  may  have 
been  sustained  by  Brown  Bros,  from  any 
other  source  or  cause  than  from  the  acts  and 
statements  of  the  defendant,  through  its  offi- 
cers and  agents.  If  any,  as  submitted  to  you 
in  paragraph  8  hereof. 

"(11)  If  under  the  Instructions  hereinbe- 
fore given  you  you  find  for  the  plaintiffs  ac- 
tual damages,  then  you  may  also,  in  addi- 
tion to  actual  damages.  If  In  your  Judgment 
the  facts  and  circumstances  In  evidence  war- 
rant, find  for  the  plaintiffs  such  other  and 
further  amount  as  exemplary  or  punitive 
damages  as  in  your  Judgment,  under  all  the 
facts  and  circumstances  In  evidence,  may 
seem  to  you  right  and  proper  as  a  punish- 
ment to  the  defendant  company  for  sudi  con- 
duct 

"(12)  You  cannot,  in  any  event,  find  any 
exemplary  damages  unless  you  find  for  the 
plaintiffs  actual  damages,  and  If  you  do  not 
find  that  the  plaintiffs  have  suffered  actual 
damages  under  the  Instructions  herein  giv- 
en you,  you  will  return  your  verdict  for  the 
defendant. 

"(13)  If  you  find  for  the  plaintiffs,  you 
will  so  say,  and  assess  their  actual  damages, 
under  the  instructions  hereinbefore  given 
you,  and  state  in  your  verdict  how  much  you 
find  as  actual  damages;  and,  if  you  find  ex- 
emplary damages,  you  will  state  In  your  ver- 
dict how  much.  If  any,  you  so  find  as  ex- 
emplary damages. 

"(14)  You  are  the  exclusive  Judges  of  the 
credibility  of  the  witnesses,  and  the  weight 
to  be  given  to  the  testimony,  and  as  you 
find  so  say  in  your  verdict" 

The  Jury  returned  a  verdict  for  the  plain- 
tiffs for  $40,0(X)  actual,  and  $10,000  exem- 
plary, damages.  Judgment  was  rendered  in 
accordance  with  the  verdict,  and  the  de- 
fendant. Land  Mortgage  Company,  has  ap- 
pealed. 

Oano,  Oano  &  Oano,  Sleeper  &  Kendall, 
and  J.  B.  Tantis,  for  appellant  Clarence  H. 
Miller,  George  Clark,  O.  L.  Strlbling,  and 
Flset  &  McClendon,  for  aiK>ellee8. 

KEY,  J.  (after  stating  the  facts  as  above). 
This  Is  the  third  time  that  this  case  has  come 
before  this  court  97  Tex.  599,  80  S.  W.  986, 
6T  L.  R.  A.  195;  (Tex.  Civ.  App.)  81  S.  W. 
824 ;  (Tex  Civ.  App.)  101  S.  W.  856.  On  the 
first  appeal,  which  was  prosecuted  by  the 
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plaintiffs  on  certified  question  submitted  to 
the  Supreme  Court,  that  court  lield  that  the 
plaintiffs'  petition,  alleging  that  the  defend- 
ants conspired  together  to  ruin  plaintiffs  in 
their  business  as  real  estate  agents,  and  for 
that  purpose  circulated  false  statements  that 
plaintiffs  were  bankrupt,  etc.,  and  that  In 
consequence  of  such  representations  plain- 
tiffs' business  had  been  destroyed,  stated  a 
cause  of  action.  The  case  was  reversed  by 
this  court  on  acccyint  of  certain  errors  com- 
mitted during  the  trial.  The  second  trial 
resulted  in  favor  of  the  plaintiffs,  and  the 
defendant  appealed  and  secured  a  reversal  of 
the  case  because  of  an  error  in  the  court's 
charge  to  the  Jury.  That  error  was  cured  at 
the  last  trial.  The  present  appeal  is  present- 
ed in  this  court  upon  70  assignments  of  er- 
ror, and  a  printed  brief  on  behalf  of  appel- 
lant comprising  over  200  pages.  Very  many 
of  the  questions  presented  were  urged,  con- 
sidered, and  decided  against  appellant  on  the 
former  appeals.  However,  the  case  has  been 
given  extended  and  careful  consideration, 
and  no  reason  has  been  found  for  changing 
any  of  the  rulings  heretofore  made.  There 
are  some  additional  questions,  some  of  which 
we  deem  It  proper  to  consider  in  this  opin- 
ion. 

Error  Is  addressed  to  the  eighth  paragraph 
of  the  court's  charge,  the  contention  being 
that  it  authorized  the  jury  to  consider  all  of 
the  issues  presented  in  the  plaintiffs'  peti- 
tion, although  as  to  some  of  them  there  was 
no  testimony  before  the  Jury,  and  as  to  some 
others,  even  if  the  facts  were  as  alleged,  the 
plaintiffs  were  not  entitled  to  recover  upon 
such  state  of  facts  alone;  and  error  Is  also 
assigned  upon  the  refusal  of  certain  request- 
ed instructions  withdrawing  from  the  Jury 
certain  allegations  in  the  plaintiffs'  petition, 
because  no  evidence  was  submitted  tending 
to  support  them.  Considering  the  entire 
charge  together,  and  especially  the  third  par- 
agraph, we  are  of  opinion  that  no  error  was 
committed  in  the  matters  referred  to.  Rail- 
way Co.  V.  Farmer  (Tex.)  115  S.  W.  260. 

Complaint  is  made  because  the  court  re- 
fused to  give  the  following  requested  in- 
struction: "If  yon  believe  from  the  evidence 
that  the  £?ngll8h  &  Scottish  American  Mort- 
gage &  Investment  Company,  Limited,  with- 
drew its  business  from  plaintiffs  on  account 
of  the  bad  business  done  for  it  by  plaintiffs, 
or  In  its  discretion  for  any  other  reason,  and 
not  because  of  any  false  and  malicious  state- 
ments derogatory  to  plaintiffs,  made  by  the 
defendant  company.  Its  agents,  or  represen- 
tatives, you  will  not  consider  the  loss  of  said 
■company  by  plaintiffs  In  arriving  at  your 
verdict."  Considering  the  nature  of  the 
plaintiffs'  case  as  asserted  In  their  petition, 
and  as  submitted  to  the  Jury  by  the  charge 
of  the  court,  we  are  of  opinion  that  the  re- 
fusal of  the  Instruction  referred  to  does  not 
constitute  reversible  error.  The  very  gist 
of  the  plaintiffs'  case  was  damages  caused 


by  the  wrongful  conduct  of  the  defendant, 
and  damages  resulting  from  any  other  cause 
were  not  sued  for.  Indulging  the  presump- 
tion that  the  Jury  was  composed  of  men  of 
average  intelligence.  It  might  well  be  suppos- 
ed that,  In  a  case  of  this  magnitude,  which 
the  record  shows  was  on  trial  for  more  than 
a  month,  they  would  understand,  without 
being  specifically  so  instructed,  that  the 
plaintiffs  were  not  entitled  to  recover  for  any 
loss  or  injury  which  had  not  beeu.  caused  by 
the  defendant  However,  In  the  tenth  para- 
graph of  the  ctiarge  the  court  specifically  In- 
structed the  Jury,  If  they  found  for  the  plaln> 
tiffs,  not  to  take  Into  consideration  any  dam- 
ages which  may  have  been  sustained  by  them 
from  any  other  source  or  cause  than  from  the 
acts  and  statements  of  the  defendant.  In 
view  of  this  instruction  we  see  no  reason  to 
suppose  that  the  Jury  did  not  fully  under- 
stand the  scope  of  their  authority,  and  what 
was  their  duty  In  that  regard.  We  do  not 
mean  to  say  that  the  refused  instruction  does 
not  embody  a  correct  proposition  of  law,  nor 
that  error  would  have  been  committed  if  it 
had  been  given,  but  we  do  not  believe  that 
Its  refusal  constitutes  reversible  error  In  this 
case.  Railway  Co.  v.  Milam  (Tex.  Giv.  App.) 
60  S.  W.  591. 

An  instruction  was  requested,  and  error  Is 
assigned  upon  Its  refusal,  to  the  effect  that. 
If  there  were  general  rumors  that  the  plain- 
tiffs were  careless  and  Incompetent  loan 
agents,  which  rumors  were  caused  by  plain- 
tiffs making  loans  on  bad  titles  and  insuf- 
ficient security,  and  extravagance  in  the  man- 
agement of  their  business,  and  suffered  dam- 
age on  account  of  such  rumors,  the  defend- 
ant would  not  be  responsible  for  such  dam- 
age. What  has  Just  been  said  In  reference 
to  the  other  refused  instruction  has  applica- 
tion to  this.  Both  Instructions  Involve  the 
same  general  proposition  of  law,  to  the  ef- 
fect that  the  defendant  was  not  liable  to  the 
plaintiffs  for  damage  that  was  not  caused  by 
the  defendant 

Three  assignments  of  error  complain  I)e- 
cause  of  certain  statements  made  and  lan- 
guage used  by  the  plaintiffs'  counsel  In  argu- 
ing the  case  to  the  Jury.  Under  these  assign- 
ments but  one  proi>osItIon  Is  submitted,  which 
Is  to  the  effect  that  when  counsel  make  state- 
ments outside  of  the  record,  which  are  cal- 
culated to  excite  the  passions  and  prejudices 
of  the  Jury,  and  the  court  fails  to  Interfere, 
then  the  verdict  should  be  set  aside,  although 
such  statements  were  not  objected  to  at  the 
time.  While  that  proposition  is  supported 
by  Willis  &  Bro.  v.  McNeill,  57  Tex.  475,  later 
cases  by  the  Supreme  Court,  asserting  a  dif- 
ferent rule,  and  holding  that  such  miscon- 
duct to  constitute  reversible  error  should  be 
objected  to  at  the  time,  have  been  followed 
by  this  court  Moore  v.  Moore,  73  Tex.  394, 
11  S.  W.  396 ;  Moore  v.  Rogers,  84  Tex.  2,  19 
S.  W.  283 ;  Hogan  v.  Railway,  88  Tex.  686,  32 
S.  W.  1035 ;  Jones  t.  .Smith,  21  Tex.  CIt.  App. 
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case  some  of  the  language  used  by  Mr.  Miller 
In  the  opening  address  for  the  plaintiffs,  and 
objected  to  by  the  defendant,  was  legitimate 
and  proper ;  some  of  It  may  have  extended 
beyond  proper  bounds.  But,  Instead  of  ob- 
jecting to  It  at  the  time,  the  defendant's 
counsel,  who  followed  Mr.  Miller,  replied  to 
blm,  and  discussed  before  the  Jury  the  mat- 
ter now  complained  of.  He  was  followed 
by  Mr.  Strlbling  for  the  plaintiffs,  who  also 
went  outside  of  the  record,  and  discussed  the 
matter  which  had  previously  been  discussed 
by  Mr.  Miller  for  the  plaintlfFs  and  Mr.  Sleep- 
er for  tbe  defendant.  Then  Mr.  Strlbling 
was  followed  by  Mr.  Yantls  on  behalf  of  the 
defendant,  and  the  latter  discussed  the  same 
question  at  considerable  length.  In  closing 
the  case  for  the  plaintiffs  Judge  Clark,  as  had 
all  tbe  other  attorneys,  went  out  of  tbe  rec- 
ord in  tbe  same  respect,  and  then,  for  the 
first  time,  the  defendant  objected  to  that 
character  of  argument.  Thereupon  Judge 
Clark  stated  that  he  withdrew  the  remark  ob- 
jected to,  and  requested  the  Jury  not  to  con- 
sider it,  but  stated  that  the  defendant's  coun- 
sel had  alluded  to  It  and  brought  It  Into  the 
case  first.  The  court  stated  to  the  Jury  that, 
if  there  was  any  question  about  Judge 
Clark's  remarks  being  withdrawn,  he  would 
Instruct  them  not  to  be  Influenced  In  any  way 
whatever  by  the  remarks  referred  to.  Some 
further  statements  were  then  made  by  the 
other  attorneys  in  the  case  as  to  who  first 
mentioned  the  subject  of  trusts,  and  Judge 
Clark  then  used  certain  language  which  may 
have  been  Inelegant  and  unparliamentary, 
but  was  not  calculated  to  improperly  in- 
fluence the  Jury  against  the  defendant.  Such 
being  tbe  state  of  the  record,  we  hold  that 
reversible  error  la  not  shown  In  that  regard, 
although  a  new  trial  was  asked  on  account  of 
improper  argument. 

There  are  several  assignments  of  error 
which  assail  the  verdict  of  the  Jury,  the  con- 
tention being  that  there  was  no  evidence  war- 
ranting any  verdict  against  the  defendant, 
and  especially  no  evidence  to  Justify  as  large 
a  verdict  as  the  Jury  returned.  Appellant 
has  cited  authorities  in  other  Jurisdictions 
indicating  rules  whicli,  if  followed  in  this 
state,  would  require  a  reversal  of  the  Judg- 
ment. But,  accepting  the  law  of  this  case 
as  established  by  the  Supreme  Court  on  the 
first  appeal,  and  reasoning  by  analogies  fur- 
nished in  other  classes  of  cases,  we  have 
reached  the  conclusion  that  tbe  verdict  finds 
support  in  the  testimony,  and  should  not  be 
set  aside  by  this  court  Tbe  plaintiffs  sub- 
mitted much  testimony  tending  to  show  a 
great  amount  of  diminution  in- the  volume  of 
business  transacted  and  profits  made  by  them 


we  cannot  say  that  the  Jury  were  not  war- 
ranted In  concluding  that,  to  a  large  extent, 
they  probably  were.  The  law  is,  to  some  ex- 
tent, a  growing  science,  and  In  tlie  course  of 
its  development  old  rules  are  sometimes  re- 
lazed,  and  even  new  ones,  established.  It  is 
now  tbe  settled  rule  in  this  state  that  in  ac- 
tions for  damages  on  account  of  the  death 
of  a  husband,  father,  or  son  the  plaintifF,  if 
recovery  be  had,  is  entitled  to  such  sum  of 
money  as  will  be  equivalent  to  the  pecuniary 
aid  which  such  plaintiff  would  have  received 
from  the  deceased  relative  if  the  defendant 
had  not  caused  his  death.  In  such  a  case  the 
Jury  may  take  Into  consideration  the  life  ex- 
pectancy of  the  deceased,  his  existing  and 
prospective  earning  capacity,  and  all  other 
pertinent  circumstances,  and  therefrom  esti- 
mate the  amount  of  damages  sustained  by 
the  plaintiff,  although.  If  the  death  of  the  de- 
ceased had  not  been  caused  by  the  defend- 
ant. It  might  have  resulted  on  the  following 
day  from  some  other  cause.  Thus  it  will  be 
seen  that  in  a  case  of  that  kind,  as  well  as 
tbe  case  at  bar,  the  damages  recoverable  are, 
in  a  sense,  uncertain  and  speculative;  still, 
if  It  is  permissible  to  recover  them  in  the  one 
case,  we  see  no  reason  why  they  should  not 
be  recoverable  In  the  other. 

The  verdict  Involves  findings  to  the  effect 
that  the  defendant,  acting  by  its  controlling 
officers  and  agents,  wrongfully  and  malicious- 
ly committed  some  of  the  acts  charged  in  the 
plaintiffs'  petition  and  submitted  to  the  Jury 
and  that  as  a  proximate  result  the  plaintiffs' 
business  was  injured  to  the  extent  of  f4O,000; 
and,  in  view  of  tbe  testimony,  we  adopt  and 
approve  such  findings  of  fact. 

All  the  questions  presented  in  appellant's 
brief  have  been  considered,  and  our  conclu- 
sion is  that  no  reversible  error  Is  made  to 
appear,  and  that  the  judgment  should  be  af- 
firmed, and  It  Is  so  ordered. 

Affirmed. 


VICKERS  et  al.  v.  PEDDT. 

(Court  of  Civil  Appeals  of  Texas.     April   14, 
1900.     Kebearing  Denied  May  12,  1909.) 

1.  Homestead  ({  128*)— Traksfeb— Title  or 

Grantee  of  Ht7sband. 

A  warranty  deed  of  a  homestead  executed 
by  the  husband  only  Is  void  as  to  the  wife  and 
conveys  no  title  to  the  land  except  by  force  of 
the  covenant  of  warranty,  which  would  operate 
against  the  heirs  of  the  husband  and  upon  his 
interest,  which,  being  community  property,  waa 
an  undivided  half,  and  as  long  as  the  wife  lived 
upon  tbe  property  no  possessory  rights  could  be 
as!!erted  under  the  deed  against  her. 

[Ekl.  Note. — For  other  cases,  see  Homestead, 
Cent.  Dig.  §  230;    Dec.  Dig.  {  128.»1 
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2.  Homestead  (J  145*)— Riohtb  ot  Subviving 

Wife— Abasdonment. 

Where  a  surviving  wife  execates  a  deed  of 
the  homestead  ander  an  agreement  allowing  her 
to  return  and  use  the  property  as  her  home, 
such  agreement  is  not  a  substitute  for  the  home- 
stead user  after  It  becomes  evident  that  she  will 
not  return. 

[Ed.  Note.— For  other  cases,  see  Homestead, 
Cent.  Dig.  i  285 ;    Dec.  Dig.  t  145.*) 

Appeal  from  District  Court,  Sabine  Coun- 
ty ;    W.  B.  Powell,  Judge. 

Action  by  Mrs.  A.  I.  Peddy  against  V.  H. 
Vickers  and  another.  Judgment  for  plain- 
tiff, and  defendants  appeal.    Affirmed. 

Goodrich  &  Synnott,  for  appellants.  Geo. 
A.  Holland  and  B.  P.  Padgett,  for  appellee. 

JAMES,  C.  J.  The  action  was  by  appellee, 
in  trespass  to  try  title  to  100  acres  of  land, 
against  V.  H.  Vickers  and  W.  P.  Goodrich. 
Defendants,  besides  the  general  Issue,  plead- 
ed limitatioDS  and  alleged:  That  they  pur- 
chased the  land  from  Nellie  Brown,  a  widow, 
and  her  children;  that  about  1880  Cary 
Brown,  the  husband  of  said  NelUe,  deeded 
the  land  to  A.  J.  Peddy,-  the  husband  of 
plaintiff,  at  which  time  It  was  homestead, 
Cary  Brown  having  theretofore  abandoned 
his  family;  that  Nellie  did  not  join  In  said 
deed;  that  she  and  her  children  continued 
to  reside  upon  and  to  claim  the  land  as  their 
homestead,  and  adverse  to  all  others,  up  to 
the  date  of  the  transfers  to  defendants ;  that 
said  deed  was  In  fraud  of  the  wife  and  was 
void.  Plaintiff,  by  supplemental  petition,  al- 
leged: That  Cary  and  Nellie  Brown  were 
never  married;  that  when  Peddy  bought 
from  Cary  Brown  he  called  upon  Nellie 
Brown  and  Informed  her  of  his  Intention, 
and  she  then  Informed  plaintiff  that  she  was 
not  Cary's  -wife,  and  in  reliance  upon  this 
statement  the  land  was  bought;  that  plain- 
tiff then  rented  the  land  to  Nellie,  who  con- 
tinned  to  occupy  It  as  plaintiff's  tenant  and 
never  asserted  any  ownership,  and  because 
of  this  defendants  are  estopped  to  claim  that 
Cary  and  Nellie  were  married  and  from 
claiming  she  had  homestead  rights;  and, 
that  If  she  ever  resided  upon  the  land  as  her 
home,  then  long  prior  to  the  time  she  con- 
veyed same  to  defendants  she  had  aban- 
doned it.  as  her  home  and  thereby  confirm- 
ed the  sale  of  her  husband,  and  she  and  de- 
fendants are  estopped  from  claiming  it  now. 
The  cause  was  tried  by  the  Judge,  who  gave 
plaintiff  a  judgment  for  an  undivided  half 
of  the  land  upon  the  ground  that  the  land 
was  community  property  of  Cary  and  wife, 
and  Cary  having  died,  and  his  deed,  being 
a  general  warranty  deed,  operated,  after  the 
termination  of  the  homestead  use,  to  vest  In 
plaintiff  the  husband's  one  half  interest,  by 
estoppel.  The  other  half  was  given,  31i^ 
acres  to  Vickers  and  18>4  acres  to  Goodrich. 
From  this  judgment  Vickers  and  Goodrich 
have  appealed. 


The  first  and  second  assignments  of  error 
seek  to  question  the  Judge's  following  con- 
clusions of  fact:  "(6)  I  find  that  his  wife, 
Nellie  Brown,  lived  upon  and  used  the  land 
In  controversy  as  her  homestead  until  the 
latter  part  of  the  year  1900,  or  first  of  the 
year  1901,  at  which  time  she  left  the  place 
to  live  with  her  kindred,  being  old  and  feeble 
and  unable  to  take  care  of  herself;  that  no 
one  lived  on  the  place  after  she  left  it,  or 
cultivated  any  part  of  It.  (7)  I  find  that 
Nellie  Brown  and  Laura  Brown  conveyed  by 
deed  to  V.  H.  Vickers,  for  the  sum  of  $75, 
all  of  the  100  acres  that  had  not  been  pre- 
viously conveyed  to  W.  F.  Goodrich  by  deed 
dated  May  6,  1002,  which  was  after  she  had 
left  the  place."  The  proposition  made  under 
these  assignments  Is  as  follows:  "Nellie 
Brown  had  not  removed  her  household  ef- 
fects from  the  land  In  controversy  until 
after  she  had  sold  out  to  V.  H.  Vickers  In 
May,  1902.  The  land,  less  the  18^  acres 
which  she  had  .previously  sold  to  Goodrich, 
was  her  homestead  at  the  time  she  transfer- 
red the  land  to  V.  H.  Vickers,  May  80,  1902, 
and  when  she  visited  her  daughter  she  was 
at  the  time  only  temporarily  absent  from  her 
home." 

The  property  being  homestead,  the  deed 
from  her  husband  to  Peddy  was  void  as  to 
the  wife,  and  upon  no  theory  did  It  convey 
any  title  to  the  land  except  by  force  of  the 
covenant  of  warranty  it  contained,  and  the 
estoppel  In  this  respect  would  operate  against 
his  heirs  and  upon  his  Interest,  which  was  an 
undivided  half.  As  against  his  wife's  home- 
stead right,  the  deed  was  of  no  effect  what- 
ever. He  died  about  1881,  but  so  long  as 
she  continued  to  live  upon  the  property,  and 
until  she  had  in  fact  abandoned  it  as  a 
home,  no  possessory  rights  could  be  asserted 
under  the  Peddy  deed  against  her,  although 
Peddy  may  have  had  a  good  title  to  an  un- 
divided half  by  estoppel  against  Cary's  heirs. 
Doubtless  it  is  with  reference  to  this  theory 
that  appellants  question  the  correctness  of 
said  findings  of  fact,  and  Insist  that  the  evi- 
dence showed  that  Nellie  had  not  in  fact 
abandoned,  but  was  remaining  away  only 
temporarily  from,  this  place  as  her  home. 
It  Is  evident  that  the  court  concluded  from 
the  evidence  that  she  had  finally  abandoned 
all  Intention  of  returning  to  the  place,  and 
the  evidence,  notably  that  of  Nellie  herself, 
fully  sustains  such  conclusion;  but  stress 
seems  to  be  laid  on  certain  testimony  that, 
when  she  made  the  sale  to  Vickers,  she  had 
an  oral  understanding  with  him  that  she 
could  still  use  the  place  for  a  home  as  long 
as  she  chose  to  do  so.  There  is  authority 
that  such  an  agreement  Is  valid  and  enforce- 
able, though  not  embodied  in  the  deed.  2 
Devlin  on  Deeds,  {  766.  Assuming  that  she 
continued,  after  executing  the  deed  to  Vick- 
ers, and  after  leaving  the  place,  to  have  the 
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right  under  this  agreement  to  return  and 
use  the  property  as  her  home,  we  do  not 
think  the  existence  of  the  agreement  consti- 
tuted of  itself  an  absolute  substitute  for  the 
homestead  user.  It  might  so  long  as  she 
entertained  an  expectation  to  return,  but 
certainly  not  after  it  became  evident  from 
the  facts  and  circumstances  that  she  would 
not  return.  We  therefore  overrule  said  as- 
signments. 

Under  the  third  assignment  are  three  prop- 
ositions, which  we  do  not  sustain.  They  as- 
sert that  the  deed  from  the  husband  to 
Peddy  was  an  absolute  nullity  and  conveyed 
nothing,  either  in  prsesenti  or  in  futuro,  and 
could  have  no  effect  in  any  way  as  an  es- 
toppel or  against  his  heirs.  The  deed  con- 
tained a  covenant  of  general  warranty.  The 
following  cases  appear  to  settle  the  question 
against  the  contentions  of  appellants :  Coloni- 
al &  U.  S.  Mortgage  Co.,  Ltd.,  v.  Thetford, 
27  Tex.  Civ.  App.  152,  66  S.  W.  103 ;  Ley  v. 
Hahn,  36  Tex.  Civ.  App.  208,  81  S.  W.  354. 

The  fourth  assignment  is  predicated  upon 
the  theory  that  nothing  was  capable  of  pass- 
ing by  the  deed  from  Cary  Brown  to  Peddy, 
and  Is  therefore  overruled. 

We  likewise  overrule  the  fifth.  The  deeds 
from  Nellie  Brown  to  Goodrich  and  Vickers 
could  convey  only  what  she  owned.  The 
interest  which  her  husband  and  his  children, 
as  his  heirs,  owned,  was  vested  in  Peddy  by 
estoppel,  and  the  children's  deed  conveyed 
nothing.  Goodrich  obtained  18^  acres  of 
the  undivided  50  acres  which  belonged  to 
Nellie  Brown,  and  Vickers  the  remainder,  or 
311^  acres,  as  found  by  the  court. 

In  pursuance  of  what  has  been  said,  we 
overrule  the  proposition  stated  under  the 
sixth,  seventh,  eighth,  and  ninth  assignments 
of  error. 

We  overrule  the  tenth  assignment,  for  the 
reason  that  plaintifTs  right  of  possession; 
under  the  deed  from  Cary  Brown,  was  sub- 
ject to  the  right  of  Nellie  Brown  to  use  the 
property.  Her  possession  was  referable  to 
this  right  and  was  not  inconsistent  with 
plaintiff's  right  under  said  deed. 

AfiSrmed. 


WBA0  V.  HELPERT  et  aL 

(Court  of  Civil  Appeals  of  Texas.     April  28, 
1909.) 

1.  Vendob  and  Pubchaseb  (S  87*)  — Abah- 
donment  of  contbact— effect  as  to  rioht 
TO  Deposit  to  Secubb  Pebfobmancx. 

Defendant  agreed  to  convey  land  to  plain- 
tiff, and  to  insure  performance  plaintiff  de- 
posited $300  in  a  bank,  and  defendant  deposited 
a  note  for  the  same  amount^  the  note  and  money 
to  be  held  by  the  bank  as  liquidated  damages  to 
be  paid  to  the  one  who  was  in  default,  and  the 
contract  was  subsequently  extended  20  days. 
Held,  that  either  ^arty  would  have  imtil  the 
extended  date  in  which  to  perform  or  tender  per- 
formance; and,  where  neither  performs  or 
tenders  performance  on  that  date,  no  cause  of 


action  exists  in  favor  of  either  party  for  the 
amount  deposited  by  the  other,  unless  one  of 
the  parties  before  the  time  expired  liad  aban- 
doned the  contract,  and  expressed  to  the  other 
his  determination  not  to  perform,  and  in  the 
event  of  one  party's  giving  such  notice,  the  other 
party  need  not  tender  performance. 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  i  147 ;  Dec  Dig.  {  87.*1 
2.  Vendob  and  Pubohaseb  (g  352*)— Rehb- 

DIES  OF   PCTBCHASEB  —  ACTIONS  FOB  BKEACH 

OF  CoNTBACT— Evidence. 

Evidence,  in  an  action  by  a  purchaser  to 
recover  a  deposit  made  by  the  vendor  to  secure 
performance  of  a  contract  to  convey  land,  held 
sufBcient  to  make  defendant's  breach  a  question 
for  the  jury. 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,   Cent   Dig,   {    1059;    Dec.    Dig.   f 

Appeal  from  Milam  County  Court;  John 
Watson,  Judge. 

Action  by  August  Wead  against  Raymond 
Helpert  and  another.  A  verdict  was  directed 
for  defendants,  on  which  Judgment  was  ren- 
dered, and  plaintiff  appeals.  Reversed  and 
remanded. 

M.  G.  Cox  and  W.  T.  Hefley,  for  appellant. 
J.  K.  Freeman,  for  appellees. 

FISHER,  C  J.  This  is  a  suit  by  the  ap- 
pellant against  appellee  Helpert  and  the  Bur- 
lington State  Bank  to  recover  $300  deposited 
in  the  bank  by  plaintiff,  and  a  $300  note  there 
deposited  by  the  appellee  Helpert  These 
deposits  were  made  by  the  appellant  and  ap- 
pellee, respectively,  and  so  held  by  the  banlc 
as  IlQuidated  damages  to  be  recovered  and 
paid  to  the  one  who  may  not  be  in  default  in 
the  performance  of  a  certain  contract  con- 
cerning the  sale  of  land,  wherein  Helpert 
agreed  to  convey  to  the  appellant  certain 
lands  owned  by  him  upon  the  payment  by 
appellant  of  the  amount  agreed  upon.  This 
contract  was  to  be  executed  January  1,  1908. 
Appellant  contends  that  by  agreement  be- 
tween him  and  Helpert  the  time  for  the  ex- 
'Ccution  of  the  contract  was  extended  to  the 
20th  of  January,  190&  This  is  denied  by  Hel- 
pert It  is  also  contended  by  appellant  ttiat 
after  the  agreement  of  extension  Helpert  re- 
fused to  recognize  the  agreement  and  to  ex- 
ecute the  contract  Helpert  answered,  and 
by  cross-action  asserted  a  claim  to  the  amount 
deposited  by  the  appellant  The  trial  court 
peremptorily  instructed  a  verdict  In  favor  of 
Helpert,  and  to  the  effect  that  the  appellant 
recover  nothing  in  his  action  agalnat  the 
appellee.  Verdict  was  returned  accordingly, 
upon  which  Judgment  was  rendered. 

We  are  not  going  to  take  up  and  discuss 
each  of  the  assignments  of  errors.  They  are 
all  overruled,  except  those  discussed  In  the 
opinion.  Upon  the  question  of  extension 
there  was  a  conflict  of  evidence.  Appellant 
and  his  witness  Vassling  testified  that  on  the 
30th  of  December,  1907,  appellant  and  appel- 
lee entered  into  an  agreement  to  extend  the 
time  of  performance  of  the  contract  to  Jano- 
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«ry  20,  1908.  This  Is  denied  by  Helpert,  who 
testified  that  there  was  no  such  agreement. 
The  other  facts  relating  to  these  questions 
will  be  stated  In  the  opinion. 

If  there  was  an  extension  to  January  20th, 
either  party  would  have  to  that  day  to  per- 
form or  tender  performance,  and  as  the  evi- 
dence shows  that  neither  performed,  or  of- 
fered to  perform,  on  that  day,  no  cause  of 
action  exists  in  favor  of  either  party  for  the 
amount  deposited  by  the  other,  unless  one  of 
the  parties,  before  the  time  expired,  had 
abandoned  the  contract,  and  expressed  to  the 
other  his  determination  not  to  perform.  There 
is  evidence  of  plaintiff  to  the  effect  that  on 
January  Sd  the  defendant  Helpert  informed 
him  that  he  would  not  perform  the  agreement 
as  extended.  Upon  this  subject  Wead  testi- 
fied that  on  the  3d  of  January,  1908,  Helpert 
came  to  him,  and  said  that  he  would  call  off 
the  trade  and  release  the  forfeit  Helpert 
denied  this,  but  said  that  after  January  20, 
1908,  he  told  Wead  that  he  released  the  for- 
feit, as  Wead  was  a  poor  man.  Wead  testi- 
fied that  Helpert  refused,  on  January  3, 1908, 
to  stand  by  the  extension  agreement,  and  he 
wrote  to  the  parties  at  McGregor  that  he 
would  not  need  the  money,  because  Helpert 
had  called  off  the  trade.  At  another  place 
Wead  testined  that  he  expected  to  obtain  the 
money  from  parties  living  at  McGregor.  If 
there  was  an  extension,  but  before  the  time 
expired  Helpert  had  to  the  plaintiff  express- 
ed his  determination  to  abandon  the  agree- 
ment, and  not  to  perform  it,  the  plaintiff 
could  treat  it  as  at  an  end,  and  would  not  be 
required  thereafter  to  do  the  useless  thing 
of  making  a  formal  tender  to  Helpert,  who 
had  Just,  in  effect,  informed  him  that  he 
would  not  receive  It  Upon  these  facts,  if 
true,  a  cause  of  action  arose  in  plalntifTs 
favor  against  the  defendant  and  the  bank  to 
recover  the  amount  deposited  by  the  defend- 
ant and  also  the  sum  deposited  by  himself, 
and  this  phase  of  the  case  should  have  been 
submitted  to  the  Jury.  On  the  other  hand, 
If  there  was  an  extension  of  time  for  20  days, 
and  there  was  no  refusal  on  January  3d  by 
the  defendant  to  perform,  neither  party  could 
recover  from  the  other,  because,  as  before 
said,  there  is  no  evidence  showing  a  perform- 
ance, or  offer  to  perform,  by  either  on  Janu- 
ary 20th,  and  for  the  failure  in  this  respect 
no  legal  excuse  is  shown,  except  the  fact  re- 
ferred to,  if  It  be  a  fact  In  such  a  case  each 
party  would  be  entitled  to  withdraw  his  de- 
posit with  the  bank.  If  there  was  no  con- 
tract of  extension,  Helpert  is  entitled  to  re- 
cover, because  the  undisputed  evidence  of 
both  the  plaintiff  and  defendant  shows  that 
before  January  Ist  the  time  fixed  for  execu- 
tion of  the  contract  by  both  parties,  plaintiff 
had  informed  Helpert  that  he  would  not  be 
prepared  at  that  time  to  pay  the  sum  agreed. 
If  Helpert  did  not  agree  to  extend  the  time. 


and  if  plaintiff  failed  to  comply  as  agreed, 
the  previous  statement  of  the  plaintiff  should 
be  treated  as  a  refusal  to  comply,  upon  which 
Helpert's  cause  of  action  arose  for  the 
amounts  deposited  under  the  agreement 

For  the  reasons  stated,  the  Judgment  is  re- 
versed and  the  cause  remanded. 

Reversed  and  remanded. 


FT.  WORTH  A  D.  C.  RT.  CO.  v.  ANDER- 
SON. 
(Court  of  Civil  Appeals  of  Texas.     April  15, 
1909.    Rehearing  Denied  May  13,  1909.) 

1.  Masteb  and  Sebvant  (8  113*)— Liabiutt 
FOB  Injuries  to  Sebvant  —  Railboad 
Tbaoks. 

It  is  the  duty  of  a  railroad  company  to  nae 
reasonable  care  to  have  its  roadbed  free  of  ob- 
structions calculated  to  cause  injury  to  its  em- 
ploy^. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant  Cent  Dig.  i  224 ;   Dec.  Dig.  §  118.»] 

2.  Mastsb  and  Sebvawt  (8  266*)— Injubies 
TO  Sebvant— Pbksumptions. 

Tliat  a  switchman  is  injured  by  having  bis 
foot  caught  in  a  baling  wire  on  the  track  is  not 
sufficient  evidence  of  negligence  on  the  part  of 
the  railroad  company. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant  Cent  Dig.  8  965;   Dec.  Dig.  8  265.*] 

3.  Masteb  and  Sebvant  (8  229*)— Injubies 
TO  Sebvant— Contbibutobt  Neqligence. 

It  is  the  duty  of  a  switchman  to  exercise 
ordinary  care  to  avoid  injury  to  himself. 

[E5d.  Note. — For  other  cases,  see  Master  and 
Servant  Cent  Dig.  8  6T4;    Dec.  Dig.  {  228.*) 

4.  Masteb  and  Sebvant  (8  240*)— Injubies 
to  Sebvant^-Oontbibutobt  Neolioence. 

It  is  negligence  for  an  experienced  switch- 
man to  attempt  to  ride  on  the  brake  beam  of  an 
approaching  car,  according  to  a  custom  of  the 
.railroad  company's  employ^,  instead  of  using 
the  steps  on  the  side,  which  are  reasonably  safe 
and  intended  for  such  use. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant  Cent  Dig.  8  753;  Dec.  Dig.  8  240.*] 

Appeal  from  District  Court  Childress  Coun- 
ty;  S.  P.  Huff,  Judge. 

Action  by  W.  P.  Anderson  against  the  Ft 
Worth  tc  Denver  City  Railway  Company. 
From  a  Judgment  for  plaintiff,  defendant  ap- 
peals.   Reversed  and  rendered. 

August  6,  1907,  appellee  was  in  the  employ 
of  appellant  as  a  switchman  in  its  yards  at 
Amarlllo.  He  was  then  about  28  years  old, 
and  had  had  several  years'  experience  in  aucb 
work.  At  about  9:30  p.  m.  of  the  day  men- 
tioned, while  attempting  to  get  on  a  moving 
freight  car,  appellee  had  his  right  foot  crush- 
ed as  the  result  of  one  of  the  car's  wheels 
running  over  it  After  an  engine  pulling 
eight  or  nine  cars  had  moved  with  them  off  a 
switch  or  side  track  to  and  southeast  on  the 
main  line  track,  appellee  In  the  discharge  of 
his  duty  had  set  the  switch  so  the  train  might 
be  backed  on  the  main  line  northeast  to  an- 
other switch  about  250  feet  distant  which  it 
was  to  take.    He  then  signaled  the  engineer 
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to  back  the  train,  and,  standing  astraddle 
of  one  of  the  rails  of  the  track,  awaited  the 
approach  of  the  train  as  it  backed  northeast 
VThen  it  got  within  his  reach,  he  grasped  a 
handhold  on  the  end  of  the  first  of  the  cars 
approaching  him,  placed  his  left  foot  on  the 
brake  beam  thereof  situated  in  front  of  the 
wheels,  and  attempted  to  place  his  right 
foot  on  the  beam.  Because,  he  testified,  his 
said  foot  was  caught  by  a  piece  of  baling 
wire  about  nine  feet  long,  with  its  ends  tied 
together,  as  he  attempted  to  place  it  on  the 
beam,  his  foot  was.  Instead,  thrown  under 
the  wheel  of  the  car.  In  his  petition  appellee 
alleged  negligence  on  the  part  of  appellant  in 
permitting  the  wire  to  be  on  its  track  or 
roadbed.  Appellant  answered  by  a  general 
denial  and  a  general  plea  of  negligence  and 
assumed  risk  on  the  part  of  appellee.  In  his 
charge  the  court  instructed  the  Jury  to  find 
for  appellee  if  they  believed  "that  his  foot 
was  entangled  In  a  wire,  which  was  then  on 
the  defendant's  track  or  roadbed,  and  thereby 
Jerked  the  foot  of  the  plalntitF  under  the 
wheel  of  the  car,"  and  further  believed  "that 
defendant  or  its  employes  in  cliarge  of  its 
yard  at  Amarillo  were  negligent  In  allowing 
said  wire  to  get  and  remain  on  said  track," 
etc.  The  appeal  is  from  a  Judgment  in  ap- 
pellee's favor  for  the  sum  of  $3,000. 

Spoonts,  Thompson  &  Barwlse,  Fires  & 
Dlggs,  and  J.  M.  Chambers,  for  appellant 
W.  B.  Howard  and  William  H.  Allen,  for  ap- 
pellee 

WILLSON,  C.  J.  (after  stating  the  facts  as 
above).  After  careful  consideration  of  the 
record  we  are  of  the  opinion  that  appellant's 
first  assignment  of  error  should  be  sustained 
on  both  the  grounds  urged,  to  wit,  that 
the  evidence  failed  to  show  appellant  and  did 
show  appellee,  to  have  been  guilty  of  negli- 
gence. It  was  appellant's  duty  to  use  ordi- 
nary or  reasonable  care  to  have  its  track 
and  roadbed  so  free  of  obstructions  calcu- 
lated to  cause  injury  to  its  employes  as  to 
render  same  reasonably  safe  for  appellee's 
use  in  the  discharge  of  his  duties.  It  may  be 
conceded  that  the  wire  referred  to  by  appel- 
lee, if  on  the  track,  was  an  obstruction  it 
was  appellant's  duty  to  use  ordinary  or  rea- 
sonable care  to  discover  and  remove.  But 
we  think  there  is  not  in  the  record  evidence 
sufficient  to  support  a  finding  that  it  had  not 
exercised  such  care.  Testimony  showing  the 
wire  to  have  been  on  the  track  and  appellee 
to  have  been  injured  because  it  was  there 
alone  we  think  was  not  sufflcient  to  support 
such  a  finding.  4  Thompson  on  Neg.  p.  76. 
It  does  not  appear  from  the  record  when  the 
wire  got  on  the  track.  Without  fault  on  ap- 
pellant's part,  it  may  have  fallen  to  the  track 
from  one  of  the  cars  which  the  evidence 
shows  only  an  Instant  before  had  passed  the 
point  where  appellee  was  when  injured,  or 
it  might  only  a  moment  before  he  was  in- 
jured have  been  thrown  on  the  track  by  a 


person  for  whose  conduct  appellant  was  not 
responsible.  In  either  of  such  events,  rea- 
sonably it  could  not  be  said  that  in  the  exer- 
cise of  proper  care  appellant  should  hare  dis- 
covered and  removed  the  wire  before  the 
train  as  it  was  backed  towards  the  switch 
reached  and  Injured  appellee.  And  logically, 
therefore,  it  could  not  l>e  said  in  such  a  state 
of  the  evidence  that  it  was  sufficient  to  sup- 
port a  finding  of  negligence  on  the  part  of  ap- 
pellant on  the  ground  that  it  had  permitted 
the  wire  to  be  on  its  track.  S  Elliott  on  Rail- 
roads, p.  721. 

Furthermore,  it  does  not  appear  from  the 
record  whether  the  wire  was  wholly  on  top 
of  the  ground,  where  by  a  proper  and  timely 
inspection  it  should  have  been  discovered,  or, 
instead,  was  so  embedded  in  and  covered  by 
the  ground  as  to  have  rendered  a  failure  by 
appellant  to  discover  and  remove  it  excusable. 
And  this  omission  in  the  evidence  seems  to 
be  due  entirely  to  the  failure  of  appellee 
when  he  was  injured  promptly  to  assert  the 
claim  he  afterwards  made,  that  the  cause  of 
his  injury  was  the  wire  on  the  track.  The 
wire,  it  seems,  was  seen  by  appellee  alone. 
Directly  after  he  was  hurt  he  accounted  for 
the  accident  by  saying  bis  foot  had  slipped 
from  the  brake  beam.  Not  until  the  next 
day  thereafterwards  did  he  say  anything 
about  a  wire  having  had  anything  to  do  with 
the  accident  A  search  was  then  made  by  ai>- 
pellant's  agents  at  the  place  where  appellee 
testified  he  bad  thrown  the  wire,  but  they 
failed  to  find  it  An  Inspection  of  the  wire 
or  of  the  portion  of  the  track  it  was  on  or 
under  or  of  both  the  wire  and  the  track 
might  have  furnished  evidence  tending  to 
show  whether  at  the  time  It  caught  appel- 
lee's foot  the  wire  was  wholly,  or  only  par- 
tially, and  if  the  latter  to  what  extent,  on 
top  of  the  ground,  and  bow  long  it  had  been 
in  the  position  it  was  In.  From  such  evi- 
dence an  inference  of  negligence  on  appel- 
lant's part  migbt  or  might  not  properly  have 
been  drawn.  Without  reference  to  how  or 
where  it  got  there,  such  an  Inference  could 
not  we  think,  be  drawn  from  evidence  mere- 
ly showing  the  wire  to  have  been  on  the  track 
in  such  a  position  as  to  catch  appellee's  foot, 
and  thereby  cause  him  to  be  injured.  The 
case  does  not  we  think,  belong  to  the  class 
of  cases  in  which  negligence  may  be  pre- 
sumed from  proof  merely  of  an  accident  and 
a  resulting  injury  to  the  party  complaining. 
The  only  case  among  the  number  cited  by 
appellee  as  supporting  his  contention  which 
seems  to  do  bo  is  ttiat  of  Texarkana  ft  Ft 
S.  Ry.  Co.  ▼.  Toliver,  S7  Tex.  Civ.  App.  437. 
84  S.  W.  375.  There  the  plaintiff,  a  switch- 
man, as  he  was  coming  from  between  two 
cars  which  he  had  uncoupled,  stumbled  over 
a  rock  lying  by  the  side  of  the  track,  and  in 
an  effort  to  keep  from  falling  stepped  into 
an  open  frog  which  held  him  while  a  car 
ran  over  his  leg.  The  defendant's  switching 
yard  had  been  inspected  at  7:30  a.  m.,  and 
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spected  that  morning."  The  evidence  was 
held  to  be  sufficient  to  support  the  finding 
of  the  Jury  that  the  defendant  was  guilty  of 
negligence  in  falling  to  discover  and  remove 
the  rock,  and  to  support  the  further  finding 
tliat  it  was  guilty  of  negligence  in  permit- 
ting the  frog  to  be  open.  The  latter  finding 
we  tbinls  furnished  ample  support  for  the 
Judgment,  but  on  the  meager  facts  stated  in 
the  report  of  the  case  we  cannot  agree  that 
the  finding  of  negligence  in  not  discovering 
and  removing  the  rock  was  supported  by  the 
evidence. 

While  engaged  in  discharging  his  duties  as 
appellant's  switchman,  it  was  appellee's  duty 
to  exercise  ordinary  care  to  avoid  injury  to 
himself.  If  be  failed  to  exercise  such  care, 
and  if  bis  failure  contributed  as  a  direct 
cause  thereof  to-  the  injury  he  suffered,  he 
was  not  entitled  to  recover.  If  it  should 
be  said  that  he  did  not  exercise  proper  care 
in  taking  the  position  he  did  take  on  the 
track,  or  in  attempting  as  be  did  attempt 
to  ride  on  the  box  car,  It  would  follow  that  it 
should  be  said  that  the  Judgment  in  his  favor 
Is  erroneous,  because  contrary  to  law  and  the 
evidence;  for  it  cannot  be  disputed  that  his 
taking  such  position  and  attempting  to  so 
ride  on  the  car  contributed  as  a  proximate 
cause  thereof  to  the  injury  he  sustained. 
Testifying  as  a  witness  in  his  own  behalf,  ap- 
pellee stated  that,  after  closing  the  switch, 
he  stood  astraddle  of  one  of  the  rails  of  the 
track  as  the  train  approached  him  and  un- 
til the  car  in  question  as  it  approached  him 
got  within  his  reach,  when  be  grasped  the 
handhold  on  the  end  thereof,  and  attempted 
to  place  his  foot  on  the  brake  beam.  There 
was  evidence  tending  to  show  a  custom 
among  switchmen  and  brakemen  to  make 
the  use  appellee  was  attempting  to  make 
of  the  handhold  and  brake  beam,  and  there 
was  evidence  to  the  contrary.  But  the  evi- 
dence was  uncontroverted  that  neither  the 
handhold  nor  the  brake  beam  had  been  con- 
.  structed  for  any  mcb  use;  on  the  con- 
trary, It  appeared  that  the  handhold  was  in- 
tended for  use  in  aiding  empIoy<^s  in  coupling 
and  uncoupling  cars,  and  that  the  brake 
lieam.  as  a  part  of  Instrumentalities  for  that 
purpose,  was  Intended  only  for  use  in  con- 
trolling the  movement  of  the  car.  It  would 
seem  that  no  other  evidence  was  needed  to 
show  that  appellee  was  occupying  a  danger- 
ous position  than  his  bare  statement  of  the 
fact  that  be  stood  astraddle  of  one  of  the 
rails  of  the  track,  awaiting  the  approach 
of  the  train,  or  that  he  engaged  in  a  dan- 
gerous undertaking  when  from  that  position, 
as  he  testified,  he  attempted  to  get  upon  the 
brake  beam  of  the  car  when  the  train  reach- 
ed him;    but  nevertheless  it  was  shown  by 


uus  was  ine  unaenaKing,  as  TesTinea  n>  oy 
one  of  the  witnesses,  that  "nine  times  out  of 
ten  you  are  caught."  The  evidence  was  un- 
controverted that  the  car  appellee  attempted 
to  so  rlrto  upon  was  equipped  on  the  right- 
band  side  thereof  as  It  approached  appellee 
and  near  the  end  thereof  farthest  from  him, 
and  on  the  left-hand  side  thereof  as  It  ap- 
proached hlin  and  near  the  end  thereof  clos- 
est to  him,  with  ladders  or  steps  constructed 
and  intended  for  use  by  employes  In  riding 
upon  it  In  the  discharge  of  such  duties  as 
appellee  at  the  time  he  was  injured  was  en- 
gaged In  discharging,  and  that  the  same 
were  reasonably  safe  for  such  use.  We  have, 
then,  a  case  where  the  master  has  discharged 
his  duty  to  the  servant  by  furnishing  him 
a  reasonably  safe  place  in  which  to  ride  on 
the  car,  where  the  servant  has  refused  to 
use  the  place  so  furnished  to  him,  and.  In- 
stead, has  attempted  to  use  another  and  dan- 
gerous place  not  provided  nor  intended  to 
be  used  for  the  purpose.  In  the  absence  of 
a  suflJcient  excuse  for  it,  such  conduct  on  the 
part  of  the  employ^  clearly  would  be  negli- 
gence as  matter  of  law.  Does  such  an  ex- 
cuse appear  from  the  evidence  In  the  record? 
We  think  not.  The  fact  that  it  may  have 
been  customary  for  employto  to  so  use  the 
handhold  and  brake  beam  did  not  furnish 
such  an  excuse.  Having  provided  for  appel- 
lee's use  a  reasonably  safe  place  on  which 
to  ride  the  car  in  the  discharge  of  his  du- 
ties, appellant  should  not  be  held  liable  for 
consequences  resulting  to  appellee  from  his 
choice  of  another  and  dangerous  place  on 
which  to  ride  the  car,  when  the  place  chos- 
en was  not  constructed  or  provided,  nor  au- 
thorized or  intended,  by  appellant  to  be  used 
for  such  a  purpose.  The  excuse  urged  by 
appellee  for  attempting  to  use  the  dangerous 
position  chosen  by  him  was  that  be  could- not 
signal  the  engineer  from  the  ladder  on  the 
left-band  side  of  the  car,  and  could  not  see 
ahead  of  the  moving  train  from  the  ladder 
on  the  right-hand  side  thereof.  The  witness 
Sanders,  who  was  assisting  appellee,  was  at 
the  switch  230  feet  northeast  from  appellee, 
and  evidently  for  that  distance  at  least  there 
was  no  necessity  that  be  should  keep  a  look- 
out in  the  direction  towards  which  the  train 
was  moving.  We  do  not  think  the  excuse 
given  is  a  sufiiclent  one.  In  Montgomery  v. 
RaU^ay  Co.,  109  Mo.  App.  88,  83  S.  W.  66, 
a  case  in  practically  all  its  facts  like  this 
one  so  far  as  the  question  now  being  consid- 
ered is  concerned,  the  court  denominated  the 
excuse  a  "makeshift,"  and  held  the  plaintiff 
to  be  guilty  of  contributory  negligence.  In 
discussing  the  facts  of  that  case  the  court 
said:  "We  think  plaintiff  made  out  a  case 
against  himself.  In  other  words,  he  proved 
that  his  own  negligence  directly  contributed 
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to  his  Injury.  He  took  a  position  upon  the 
car  by  placing  one  foot  on  the  brake  beam 
and  with  one  band  grasping  the  handhold 
on  the  end  of  the  car,  from  which  he  was 
thrown  while  the  car  was  passing  over  a 
frog  of  the  track;  the  fall  resulting  in  his 
Injury.  He  placed  himself  in  the  most  dan- 
gerous position  on  the  car  that  he  could  have 
selected  as  the  train  was  moving  backwards, 
and  where  he  would  almost  certainly  be  in- 
jured should  he  happen  to  fall  from  his 
place,  as  the  result  demonstrated;  and  also 
where  he  was  liable  to  be  injured  should 
the  train  back  upon  other  cars  that  were 
on  the  track.  The  physical  fact  was  shown 
by  the  photograph,  and  by  plaintiff's  testi- 
mony, that  at  the  other  end  of  the  car,  but 
on  Its  side,  there  was  not  only  a  handhold, 
but  also  a  stirrup  for  the  foot,  which  was  a 
safe  position,  and  which,  had  he  occupied, 
would  have  prevented  the  injury.  It  was 
further  shown  that  plaintiff  could  hare  sig- 
naled the  engineer  as  well  from  the  north 
end  of  the  car  as  from  the  south  end.  But 
plaintiff  stated  that  he  was  at  his  proper 
place,  from  which  he  could  guard  the  train 
from  backing  upon  other  cars  on  the  track. 
This  appears  to  have  been  a  makeshift  ex- 
cuse for  his  being  there,  and  it  must  have 
been  so  considered  by  the  trial  court  Such 
a  pretense  ought  not  to  excuse  his  negli- 
gence," etc  And  see  Bums  v.  Chronlster 
Lumber  Ck>.  (Tex.  Civ.  App.)  87  8.  W.  163. 
We  have  examined  the  authorities  cited  by 
appellee  in  his  brief  as  supporting  his  con- 
tention that  the  evidence  was  sufficient  to 
authorize  the  finding  of  the  Jury  that  he 
was  not  guilty  of  contributory  negligence. 
As  we  understand  them,  they  do  not  support 
the  contention  made,  and  are  of  little  value 
when  the  particular  facts  of  tills  case  are 
kept  in  mind. 

It  does  not  appear  probable  from  the  rec- 
ord that  other  evidence  Justifying  a  Judg- 
ment in  appellee's  favor  could  be  produced 
on  another  trial  of  the  case.  In  reversing 
the  Judgment  of  the  court  below,  a  Judgment 
tberefor  will  be  here  rendered  in  favor  of 
appellant. 


INTERNATIONAL  ft  G.  N..  B.  CO.  et  al.  v. 
FLORT. 

(Court  of  CHvil  Appeals  of  Texas.     March  2i, 
1909.     On   Rehearing,   April  28,  1909.) 

1.  CouBTs  (J  121*)—JuBMDiOTioN— Amount— 

INTEBEST. 

In  an  action  for  damages,  the  interest  de- 
manded on  the  damages  sought  to  be  recovered 
forma  a  part  of  the  damages ;  and  therefore,  if 
the  amount  of  the  damages  and  interest  exceed 
the  jurisdiction  of  the  county  court,  such  court 
has  no  jurisdiction  of  the  action. 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent 
Dig.  I  ■  '     ~       ~ 


419;   Dec.  Dig.  i  121.*] 


2.  Appeai,  and  Ebbob  (|  1106*)— Disposition 

OF  Cause— Remand. 

Where  the  amended  petition.  In  an  action 
for  damages  be^nm  in  the  county  court,  alleges 
a  cause  of  action  for  an  amount  beyond  the 
jurisdiction  of  the  county  court,  and  the  orie- 
mal  petition  is  not  in  the  recoid,  the  case  will 
not  be  dismissed  on  appeal,  bnt  will  be  remand- 
ed for  trial  on  the  original  petition,  if  it  states 
a  case  within  the  court  s  jurisdiction,  or  on  some 
proper  amendment  thereof. 

[EH.  Note.— For  other  oases,  see  Appeal  and 

S!™'i  ,9?5.*-,^'«-  *«  *386,  4387.  4392;    Dec. 
Dig.  i  1106.*] 

Appeal  from  Bexar  Comity  Court;  P.  H. 
Shook,  Judge. 

Action  by  Joe  Flory  against  the  Interna- 
tional &  Great  Northern  Railroad  (Company 
and  others.  Judgment  for  plaintiff,  and  de- 
fendants appeal  Reversed  and  remanded  on 
rehearing. 

King  &  Morris,  Hicks  &  Hicks,  Terry,  Ca- 
Tln  &  Mills,  and  Houston  Bros.,  for  appel- 
lants. Cobbs  &  Cobbs,  Jno.  H.  Cunningham, 
and  Will  A.  Morrias,  for  appellee. 

JAMES,  0.  J.  By  these  moHons  our  atten- 
tion is  called  for  the  first  time  to  the  que»- 
tlon  whether  or  not  the  pleadings  disclose  a 
case  cognizable  by  the  county  court.  Appel- 
lants now  ask  that  the  Judgment  be  reversed 
and  the  cause  dismissed  for  want  of  Juris- 
diction of  the  trial  court  The  amended  pe- 
tition alleged  that  plaintiff,  by  reason  of  the 
negligence  of  the  defendant,  was  damaged 
In  reference  to  one  car  of  onions  shipped 
from  San  Antonio,  Tex.,  to  New  York  in  the 
sum  of  $580,  and  in  reference  to  the  other 
car  in  the  sum  of  $419,  and  prayed  for  Judg- 
ment against  d^endants  for  the  aforesaid 
sum  of  $999,  together  with  Interest  at  the 
rate  of  6  per  cent  per  annum  from  July  27, 
1903.  In  the  original  opinion  delivered  In 
this  case  we  affirmed  the  Judgment  of  the 
county  court  for  $400.  The  question  now 
presented  is  a  fundamental  one,  and.  If  ap- 
pellants are  right  in  their  contention  that 
the  demand  or  matter  In  controversy  exceed- 
ed $1,000,  the  trial  court,  and  this  court  on 
appeal,  are  without  Jurisdiction  of  the  cause. 
We  think  there  is  no  use  of  an  extended  dis- 
cussion of  the  question,  as  it  is  concluded 
by  the  following  decisions:  Baker  v.  Smel- 
ser,  88  Tex.  26,  29  S.  W.  377,  33  L.  R.  A.  163; 
Schultz  V.  Tessman,  92  Tex.  491,  49  S.  W. 
1031;  W.  U.  Tel.  Co.  ▼.  Noland  (Tex.  Clv. 
App.)  77  S.  W.  1031;  Railway  v.  Shepperd. 
76  S.  W.  800.  The  result  of  these  and  other 
decisions  Is  that  the  interest  demanded  form- 
ed a  part  of  the  damages  sought  to  be  re- 
covered. Therefore  the  amount  sued  for  ex- 
ceeded the  jurisdiction  of  the  county  court. 

The  question  then  arises  aa  to  the  proper 
disposition  to  make  of  the  case  here.  There 
could  be  no  purpose  in  remanding  the  cause 
for  another  trial,  save  to  give  plaintiff  an 
opportunity  to  amend  by  reducing  his  de- 
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mandate  In  this  cause. 

The  opinion  heretofore  delivered  will  be 
withdrawn,  the  Judgment  of  affirmance  set 
aside,  the  Judgment  of  the  county  court  re- 
versed, and  the  cause  dismissed. 

On  Rehearing. 

There  Is  one  matter  suggested  in  this  mo- 
tion which  we  regard  as  substantial.  The 
original  petition  in  the  case  is  not  In  the 
record;  and,  though  the  amended  petition 
stated  a  case  beyond  the  court's  Jurisdiction, 
the  original  petition  may  not  have  done  so. 
We  have  no  way  of  knowing  of  this  official- 
ly. In  view  of  the  possibility  of  such  fact 
the  Just  and  proper  disposition  to  make  of 
this  case  is  to  remand  the  cause,  instead  of 
dismissing  It  If  the  original  petition  states 
a  case  within  the  court's  Jurisdiction,  the 
cause  may  yet  be  tried  there  on  that  peti- 
tion, or  on  proper  amendments  thereof. 

Clause  remanded. 


TEXAS  ft  P.  RT.  CO.  v.  JOHNSON. 

(Court  of  Civil  Appeals  of  Texas.     April  29, 
1909.) 

1.  Teiai,  (I  208*)!-Ii»STiiucnoNS— Evidence. 

Where,  in  an  action  for  injuries  to  a  serv- 
ant, the  evidence  tends  to  show  facts  from 
which  the  jury  might  infer  contributory  negli- 
gence, it  is  error  to  refuse  a  special  charge 
grouping  those  facts  on  that  issue. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Wg.  H  477-479 ;  Dec.  Dig.  {  203.*] 

2.  Master  and   Servant  (i  180*)— Feliow 
Sebva NTS— Statutes  —  "Opeeatino  Cabs." 

Where  a  "fire  knocker,"  for  the  purpose  of 
moving  blocked  cars  of  wood,  to  nnload  which 
was  a  part  of  his  duty,  was  attempting  to  re- 
move the  block  so  as  to  more  the  cars  a  short 
distance,  and  another  "fire  knocker"  was  on 
top  of  the  cars  signaling  the  engineer  for  the 
same  purpose,  they  were  engaged  in  operating 
cars  under  Rev.  St.  189.5,  art.  4o60f,  exempting 
persons  engaged  in  "operating  the  cars"  from 
the  fellow-servant  rule. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant  Cent  Dig.  §§  359-368;    Dec.  Dig.  i 

Appeal  from  District  Court,  Oregg  Coun- 
ty;   W.  0.  Buford,  Judge. 

Action  by  Leroy  Johnson  against  the  Tex- 
as &  Pacific  Railway  Company  for  personal 
injuries.  From  a  Judgment  for  plaintiff,  de- 
fendant appeals.  Reversed,  and  cause  re- 
manded. 

Toung  ft  Stlnchcomb,  for  appellant  J.  N. 
Campbell  and  Edwin  Lacy,  for  appellee. 

HODGES,  J.  The  appellee  brought  this 
suit  and  recovered  a  judgment  against  the 
appellant  for  injuries  sustained  In  having 


/  TT  AA    aa    (A 


AC    OAi\/\.a 


being  to  knock  fire  from  the  fire  boxes  of 
engines  after  they  were  brought  in  from 
their  run.  In  bis  employment  as  a  fire  knock- 
er, it  was  also  his  duty  to  unload  wood  from 
cars  on  a  track  near  by,  and  frequently  such 
cars  had  to  be  moved  along  the  track  a  short 
distance  by  an  engine  to  get  them  in  proper 
place  for  unloading.  The  track  on  which  the 
car  loads  of  wood  were  placed  was  curved, 
and  it  appears  also  to  have  been  upon  a  lit- 
tle incline.  On  the  2eth  day  of  February, 
1908,  the  appellee  and  one  Curtis  Smith,  who 
was  also  a  fire  knocker,  were  ordered  by 
their  superior  to  unload  three  cars  of  wood 
then  standing  on  the  track  near  the  round- 
house. In  order  to  hold  these  cars  In  posi- 
tion, the  wheels  or  trucks  had  been  scotched 
by  having  sticks  of  wood  placed  in  front  so 
as  to  prevent  any  forward  movement  The 
train  of  which  these  cars  formed  a  part  con- 
sisted, in  addition  to  the  cars  loaded  with 
wood,  of  a  dead  engine  and  one  or  two  other 
box  cars.  Before  beginning  their  work  of 
unloading,  it  was  necessary  for  appellee  and 
Smith  to  have  these  cars  moved  forward 
some  20  or  30  feet  in  order  to  be  in  proper 
position.  An  engine  was  accordingly  brought 
out  of  the  roundhouse  and  attached  to  the 
front  end  for  that  purpose.  The  testimony 
shows  that  the  appellee  and  Curtis  Smith, 
after  the  engine  had  l)een  coupled  on,  walked 
on  back  toward  the  rear  end  of  the  train  of 
cars,  removing  the  scotches  or  bloclcB  of  wood 
from  in  front  of  the  trucks.  When  they 
reached  the  car  next  to  the  last  Smith  mount- 
ed that  car  for  the  purpose  of  loosening  the 
breaks  and  of  giving  the  signal  to  the  engi- 
neer to  start.  After  he  had  gone  upon  the 
car,  the  appellee  undertook  to  remove  a 
block  from  In  front  of  the  rear  truck  of  the 
last  car,  and  while  doing  so  the  train  mov- 
ed, his  hand  was  caught,  and  some  of  his 
fingers  mashed  off.  Upon  a  trial  l>efore  a 
Jury  he  was  awarded  a  recovery  of  $725  as 
damages. 

The  first  group  of  assignments  complain  of 
the  insufficiency  of  the  testimony  to  sustain 
the  verdict  of  the  jury.  In  view  of  the  fact 
that  we  have  concluded  to  reverse  the  case 
upon  other  grounds,  it  will  be  unnecessary 
to  notice  those  assignments. 

The  sixth  assignment  complains  of  the  re- 
fusal of  the  court  to  give  the  following  spe- . 
clal  charge :  "If  you  find  from  the  testimony 
that  the  stick  of  wood  or  block  was  fast  un- 
der the  wheel  of  the  car,  and  that  the  plain- 
tiff took  bold  of  said  stick  of  wood  or  block 
for  the.  purpose  of  removing  It  when  the 
wheel  should  move  sufficiently  to  release  it, 
and  that  he  expected  the  wheel  to  move  and 


*ror  ethar  cum  see  lam*  topic  and  lectton  NUVBER  la  Dtc.  ft  Am.  Dig*.  1907  to  dato,  ft  Reportar  IndaxM 


tnat  ine  provision  in  article  4502  must  mean 
that  he  has  or  owns  the  property  so  circum- 
stanced that  it  may  be  shipped  within  the  time 
named  by  the  statute  after  delivery  of  the  cars 
at  the  point  demanded. 

[Bd.  Note.— For  other  cases,  see  Carriers, 
Dec  Dig.  I  20.*] 

Appeal  from  Mitchell  County  Court. 

Action  by  Oz  Smith  against  the  Texas  & 
Pacific  Railway  Company  for  a  penalty  for 
failure  to  famish  cars.  From  a  Judgment 
for  plalntifr,  defendant  appeala     AfiSrmed. 

Earnest  &  Smith,  for  appellant.  Ed.  J. 
Ilamuer,  for  appellee. 

CONNBR,  C.  J.  Since  the  decision  of  the 
case  of  Houston  &  Texas  Central  Railroad 
Company  t.  J.  A.  Mayes,  36  Tex:  Civ.  App. 
606,  83  8.  W.  63,  by  the  Court  of  Civil  Ap- 
peals for  the  Third  District,  in  which  writ 
of  error  was  subsequently  reused,  a  discus- 
sion of  this  case  seems  superfluous.  In  the 
case  cited  the  two  principal  contentions  of 
appellant  herein  were  expressly  decided  ad- 
versely to  appellant.  It  was  held,  not  only 
that  the  penalty  statute  (Rev.  St.  1895,  art. 
4497)  applied  in  cases  of  interstate  shipments, 
but  also  that  an  application  in  writing  to  the 
local  agent  of  the  company  at  the  station 
from  which  it  was  desired  to  make  the  ship- 
ment was  in  substantial  conformity  with 
the  statute  on  that  subject. 

The  further  contention,  that  the  Judgment 
and  the  court's  findings  are  unauthorized  by 
both  the  pleadings  and  evidence,  we  think, 
must  be  overruled.  The  statute  (Rev.  St. 
1805,  art.  4302)  provides  that  he  (the  ship- 
per) must  show  by  evidence  that  he  had  the 
property  he  desired  to  ship  "on  hand  at  the 
time  any  demand  for  cars  was  made."  It 
could  hardly  have  been  intended  by  this  to 
require  that  the  Intending  shipper  should 
have  the  property  at  the  immediate  point  of 
shipment  at  the  time  of  demand,  inasmuch  as 
the  'statute  gives  the  railway  company  as 
much  as  6  days  from  the  time  of  the  demand 
within  which  to  furnish  the  cars,  and  the 
shipper  48  hours  within  which  to  thereafter 
load  them.  Rev.  St.  1803,  arts.  4497  and 
4500.  So  that  the  provision  in  article  4502, 
to  the  effect  that  the  shipper  must  have  the 
freight  on  hand,  must  mean  that  he  has  or 
owns  the  property  so  circumstanced  as  that 
It  may  be  shipped  within  the  time  named  by 
the  statute  after  the  delivery  of  the  cars  at 
the  point  demanded.  If  this  be  the  proper 
construction,  we  think,  in  the  absence  of  spe- 
cial exception,  the  petition  sufficiently  al- 
leged that  appellee  had  the  cattle  he  intended 
to  ship  "on  hand,"  and  that  the  proof  on  that 
subject  tends  to  support  the  court's  finding  to 
that  effect. 


INTERNATIONAL  &  G.  N.  R.  CO.  T.  HOOD. 

(Court  of  Civil   Appeals  of  Texas.     Nov.  28, 

1908.     On  Rehearing,  May  15,  1909.) 

1.  APPEAI.  AND  Erbor  (5  544*)— Proceedinqs 
Not  in  Record— Statement  of  Facts— Ef- 
fect OP  Absence. 

If  the  record  contains  no  statement  of 
facts,  alleged  errors  in  instructions,  the  admis- 
sion of  testimony,  and  the  insufficiency  of  the 
evidence  to  support  the  verdict  cannot  be  con- 
sidered on  appeal,  unless  there  is  error  so  ap- 
parent, when  considered  in  connection  with  the 
Steading  and  verdict,  as  to  show  that  the  ver- 
ict  was  rendered  by  improper  instructions,  or 
upon  an  issue  not  made  by  the  pleadings. 

[Ed.  Note. — For  other  cases,  see  Api>eel  and 
Error,  Cent.  Dig.  §g  2412-2420,  2478,  2479; 
Dec.  Dig.  i  544.*] 

On  Rehearing  by  Appellant. 

2.  Appeal  and  Error  (i  644*)— Pbocked- 
IN08  Not  in  Record — Waiver  ox  Objec- 
tions—Time  OF  Objectino. 

Copying  the  statement  of  facts  into  the  rec- 
ord on  appeal  to  the  Court  of  Civil  Appeals,  in- 
stead of  sending  up  the  original  statement,  as  re- 
quired by  Gen.  Laws  1907,  p.  509,  c.  24,  is  an 
irregularity  which  is  waived  unless  proper  ob- 
jection is  made;  and,  under  Court  of  Civil  Ap- 
peals rule  8  (67  S.  W.  xiv),  providing  that, 
unless  all  motions  relating  to  informalities  in 
the  manner  of  bringing  the  case  into  court  be- 
filed  at  least  48  hours  before  10  o'clock  a.  m. 
on  the  day  on  which  the  case  is  set  for  hearing, 
they  shall  be  deemed  waived,  an  objection  to 
appellant's  failure  to  bring  up  the  original 
statement  of  facts,  made  the  day  before  the 
case  was  set  for  hearing,  was  too  late,  even  if 
appellee  did  not  waive  the  objection  by  pre- 
paring and  filing  a  brief  contesting  appellant's 
right  to  a  reversal  without  objection  to  con- 
sidering the  statement  copied  into  the  record. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  §§  2795-2798;  Dec.  Dig.  & 
644.*] 

On  Rehearing  by  Appellee. 

3.  Triai,  (f  200*)— Instructions— Requests. 

In  an  action  for  damages  for  not  putting 
plaintitTs  wife  and  daughter  off  the  train  near 
the  station  at  their  request,  when  they  dis- 
covered that  the^  had  no  tickets,  and  putting 
them  off  in  an  improper  place,  at  a  distance 
from  the  station,  a  requested  instruction  that, 
if  they  requested  to  be  let  off  at  the  place  where 
they  got  off,  and  the  conductor  used  ordinary 
care  in  putting  them  off  there,  plaintiff  cannot 
recover  was  sufficiently  covered  by  a  charge 
that,  if  the  conductor  stopped  the  train  on  their 
request  as  soon  as  he  might  with  the  use  of 
ordinary  diligence,  plaintiff  could  not  recover. 
[Ed.  Note.— For  other  cases,  see  Trial,  Cent, 
D^.  ii  651-659;    Dec.  Dig.  {  260.*] 

4.  Carriers  (§  884*)— EItbction  or  Passgn- 

OEB— INBTBUCTIONS. 

In  an  action  for  damages  for  putting  plain- 
tiff's wife  and  daughter  off  defendant's  train 
at  a  distance  from  the  station,  and  at  an  In- 

S roper  place,  after  they  had  requested  the  con- 
uctor  to  put  them  off  near  the  station  upon 
discovering  that  they  did  not  have  tickets, 
where  the  conductor's  testimonjr  differed  from 
plaintiff's  as  to  whether  the  train  was  stopped 
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when  they  firat  requested  to  be  put  off,  an  in- 
■tmction  that,  if  plaintiff's  wife  informed  the 
conductor  when  they  were  near  the  depot  tliat 
they  had  forgotten  their  ticlcets,  and  request- 
ed that  they  be  put  off,  but  the  conductor  dis- 
regarded their  request,  and  negligently  carried 
them  on  a  considerable  distance  further  than 
they  would  have  gone  had  he  used  reasonable 
diligence  to  stop  the  train,  and  put  them  off  at 
an  improper  place,  etc.,  defendant  would  be 
liable  did  not  make  defendant's  liability  depend 
on  whether  the  train  was  stopped  pursuant  to 
the  request  of  plaintiff's  wife,  but  went  to  the 
issue  of  negligence  in  putting  them  off  where 
the  train  was  stopped,  and  hence  did  not  conflict 
with  another  instruction  that  the  conductor 
was  not  bound  to  permit  plaintiff's  wife  to  ride 
without  tickets,  and  could  put  her  off. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Dec.  Dig.  i  384.*] 

6.  Cabbibbs  (9  363*)— PAS8ENQEBS— Ejection 

—Place. 

Women  who  had  bought  tickets,  bat  inno- 
cently left  them  at  the  station,  were  not  strict- 
ly trespassers,  and  the  conductor  should  not 
have  ejected  them  at  a  distance  from  the  sta- 
tion in  a  deep  ditch,  where  they  could  not 
alight  without  exposing  their  persons,  if  he  could 
have  put  them  off  at  a  more  suitable  place. 

[E}d.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  fj  1445,  1446 ;   Dec.  Dig.  (  363.*] 

6.  Cabbikbs  ({  380*)— Ejection  oj-  Passew- 
OEB— Pleading  —  Auj:oatiorb  —"Mental 

DiSTBESS." 

Allegations  that  plaintiff  was  humiliated, 
mortified,  and  shamed  by  being  put  off  a  train 
at  a  pl^ce  where  she  was  compelled  to  expose 
her  person  in  alighting  showed  "mental  dis- 
tress," though  that  was  not  alleged  in  terms. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Dec  Dig.  {  380.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  6,  pp.  6343-6344.] 

7.  Dauaoeb  (8  216*)  — iNSTBuonoNs— Men- 
tal DiSTBESS— Double  Damages. 

An  instruction  permitting  recovery  for 
"any  pain  of  body,  any  mental  distress,  any 
humiliation  or  shame,"  etc.,  suffered  by  plain- 
tiff did  not  permit  the  jury  to  award  double 
damages  for  mental  distress;  the  terms  "hu- 
miliation," etc,  showing  mental  distress. 

[Bd,  Note.— For  other  cases,  see  Damages, 
Cent.  Dig.  8S  548-655 ;   Dec  Dig.  |  216.*] 

8.  Cabbiebs  (S  382*)— Actions— SumoDENOT 
OF  Evidence. 

In  an  action  for  damages  for  ejecting  plain- 
tiff's wife  and  daughter  from  defendant's  pas- 
seager  train  at  an  improper  place,  because  Uiey 
had  left  their  tickets  at  the  station,  as  a  result 
of  which  they  were  humiliated  and  forced  to 
walk  back  a  mile  and  a  half  to  the  station  on 
a  cold,  raw  day,  the  walk  and  the  shock  making 
the  wife  sick,  a  verdict  for  $1,000,  though  large 
was  not  so  excessive  as  to  require  reversal. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent.  Dig.  {  1490;    Dec  Dig.  t  382.*] 

Appeal  from  District  Coart,  Navarro  Coun- 
ty;  L^  B.  Cobb,  Judge. 

Action  by  T.  J.  Hood  against  the  Interna- 
tional &  Oreat  Northern  Railroad  Company. 
From  a  judgment  for  plaintiff,  defendant  ap- 
peals.   Affirmed. 

John  M.  King  and  Baker  ft  Thomas,  for  ap* 
pellant    Richard  Mays,  for  appellee. 

RAINBY,  O.  J.  This  is  an  action  by  ap- 
pellee. Hood,  against  the  railroad  company 


to  recover  damages  for  the  wrongful  ejection 
from  its  passenger  train  of  bis  wife,  at  a 
place  which  was  not  a  regular  stopping  place 
designed  for  passengers.  It  was  alleged  that 
the  conductor's  manner  was  rude  and  insult- 
ing, and  that  she  bad  to  walk  some  distance, 
was  exposed  to  disagreeable  weather,  and 
was  made  sick  by  reason  of  said  treatment, 
etc  The  defendant  answered  by  general  ex- 
ception, general  denial,  and  contributory  neg- 
ligence in  that  she  was  on  t>oard  tlie  train 
without  a  ticket  entitling  her  to  transporta- 
tion, etc.  A  trial  resulted  in  a  judgment  in 
favor  of  plaintiff  for  $1,000,  and  the  rauroad 
company  appeals.  , 

There  Is  copied  into  the  record  what  pur- 
ports to  be  a  Statement  of  facts.  The  appel- 
lee objects  to  this  court  considering  said 
statement,  as  the  law  requires  the  original 
statement  of  facts  to  be  sent  up  vrlth  the  rec- 
ord, and  precludes  a  copy  thereof  from  be- 
ing included  in  the  transcript.  Gen.  Ijaws 
1907,  p.  509,  c.  24.  The  obJecOon  being  In- 
terposed to  our  consideration  of  said  state- 
ment of  facts,  it  cannot  be  considered  by  us. 
Tbls  leaves  the  case  without  any  statement 
of  facts. 

The  assignments  of  error  attack  the  dharge 
of  the  court,  the  admission  of  testimony,  and 
the  lack  of  evidence  to  support  the  verdict 
These  assignments  cannot  be  considered,  as 
there  is  no  error  "so  glaringly  apparent 
when  taken  in  connection  with  the  pleading 
and  verdict,  as  to  leave  no  doubt  but  that  the 
finding  of  the  jury  was  controlled  by  the  Im- 
proper instruction."  Nor  is  it  evident  that 
the  verdict  was  rendered  upon  an  issue  not 
made  by  the  pleading.  Railway  Company  t. 
Waggoner  (Tex.  Civ.  App.)  109  S.  W.  971. 

The  judgment  to  affirmed. 

On  Rehearing  by  Appellant 

Upon  a  reconsideration  of  this  case  we 
have  reached  the  conclusion  that  we  erred  In 
our  former  disposition  of  the  case  in  holding 
that  the  statement  of  facts  could  not  be  con- 
sidered as  It  was  copied  in  the  transcript, 
and  was  not  the  original.  When  the  state- 
ment of  facts  is  copied  in  the  record,  instead 
of  having  the  original  sent  up,  unless  objec- 
tion is  made,  the  irregularity  will  be  con- 
sidered waived,  and  the  said  statement  will 
be  considered  In  deciding  the  case.  Ina.  Co. 
V.  Ry.  Ca  (Tex.)  116  S.  W.  46.  There  was 
a  waiver  in  this  case  by  the  appellee.  He 
prepared  a  brief  contesting  appellant's  right 
to  a  reversal  of  the  Judgment,  had  It  printed 
and  filed  In  the  case,  and  raised  no  objection 
to  the  consideration  of  the  statement  of  facta 
copied  in  the  record  until  the  day  before  the 
cause  was  submitted,  when  be  filed  a  supple- 
mental brief  objecting  to  the  consideration  of 
said  statement  of  facts.  If  it  could  be  said 
that  the  briefing  of  the  case  by  appellee  was 
not  a  waiver,  the  failure  to  file  an  objection 
until  the  day  before  submission  was  too  late. 
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Rule  8  (67  S.  W.  xIt)  for  the  CJoortB  of  Clvfl 
Appeals  reads:  "All  motlona  relattns  to  In- 
fonnalitlea  In  the  manner  of  bringing  a  case 
Into  court,  shall  be  filed  and  entered  by  the 
clerk  on  ^e  motion  docket  at  least  forty-eight 
hours  before  10  o'clock  a.  m.  of  the  day  on 
which  the  cause  Is  set  for  a  hearing,'  under 
section  23  of  the  act  entitled  'An  act  to  or- 
ganize the  Courts  of  dril  Appeals,  to  define 
their  Jurlsdlrtlon  and  powers,  and  to  pre- 
scribe the  mode  of  procedure  therein,'  ap- 
proved April  IS,  1892 ;  otherwise  the  objection 
shall  be  considered  as  waived  If  it  can  be 
waived  by  the  party ;  such  filing  and  dodcet- 
Ing  will  be  sufficient  notice  of  the  motion." 
Appellee's  supplemental  brief  was  but  a  mo- 
tion to  strike  out  the  statement  of  facts  for 
being  a  copy,  and,  not  the  original,  a  mere 
Informality  that  could  be  waived.  The  ap- 
pellee, not  having  filed  his  motion  48  hours 
before  10  o'clock  a.  m.  of  the  day  on  which 
the  cause  was  submitted,  comes  too  late,  and 
the  motion  for  rehearing  is  granted,  and  the 
cause  will  be  considered  on  its  merits. 

Appellee's  cause  of  action,  as  alleged,  in 
substance,  is  that  his  wife  and  daughter 
t>oarded  the  appellant's  train  at  Mertens,  Hill 
county,  holding  tickets  entitling  them  to 
transportation  to  Leroy,  McLennan  county, 
and  return.  After  visiting  the  country  near 
Leroy  for  a  few  days,  they  left  the  country 
for  Leroy  to  return  home.  Upon  reaching 
Leroy  in  their  haste  they  boarded  the  train, 
leaving  their  pocketbook  containing  the  tick- 
ets in  the  wagon  in  wbl<d>  they  had  gone  to 
Leroy.  After  the  train  pulled  out  the  con- 
ductor came  around  collecting  tickets,  and 
when  he  reached  them  they  told  him  of  hav- 
ing accidentally  forgotten  their  tickets  and 
of  having  left  them  on  the  seat  of  the  wagon, 
and,  having  no  money  to  pay  their  fare,  they 
requested  the  conductor  to  stop  the  train, 
which  had  only  run  a  short  distance,  and  was 
moving  slowly,  that  they  might  get  off  and 
get  their  tickets,  which  he  declined  to  do  in 
a  grutr,  crabbed,  and  insulting  manner,  in- 
forming  them  that  he  was  going  to  put  them 
off  the  train,  and  then  left  them.  After  some 
little  time  had  elapsed,  and  the  train  had  got- 
ten under  headway,  he  returned  and  stopped 
the  train,  and  put  them  oft  In  a  deep  cut, 
where  there  was  a  deep  ditch,  the  distance 
from  the  lowest  step  to  the  bottom  of  the 
ditch  being  about  five  feet.  That  the  negro 
porter  placed  a  foot  stool  for  them  which 
turned  over,  and  was  not  straightened.  In 
getting  ofT,  by  reason  of  the  distance  they 
bad  to  step,  they  were  caused  to  expose  their 
lower  limbs,  which  was  very  humiliating. 
This  point  was  about  1^  miles  from  the  sta- 
tion, which  they  had  to  walk  in  returning. 
Mrs.  Hood  was  in  bad  health.  It  was  a  raw, 
disagreeable  day,  etc.  That  the  ahodk  and 
walk  made  her  sick,  and  she  suffered  humil- 
iation in  consequence  of  the  acts  of  the  con- 
ductor. There  was  evidence  introduced  by 
plaintiff  in  support  of  his  allegationB.  The 
•m)ellant  Introduced  contradictory  testimony. 
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The  conductor  testified:  "I  remember  the 
occasion  of  Mrs.  Hood  and  daughter  getting 
on  my  train  at  Leroy  In  March,  1907.  I  help- 
ed them  on  the  train  myself.  After  getting 
on  the  train  I  gave  the  signal  to  the  engineer 
to  go  ahead,  and  I  walked  from  the  front 
car  into  the  second  car,  and  as  I  came  to 
them  and  asked  for  tickets,  the  older  one  of 
the  ladles  commenced  searching  for  her  tick- 
et I  stood  right  by  her  side  in  the  aisle,  and 
after  she  had  searched  a  while  she  said,  'I 
left  my  purse  and  ticket  on  the  seat  of  the 
wagon.'  I  said,  'Madam,  what  do  you  want 
to  do  about  it?  She  says,  'Can't  you  stop 
and  let  me  get  off?'  I  said,  'Tes,  madam,' 
and  I  turned  round  and  pulled  the  signal 
whistle,  and  the  train  stopped.  The  porter 
came  in  and  got  the  stool  and  put  it  down  ou 
the  ground,  and  put  his  foot  on  it  to  hold  it, 
and  we  helped  them  off."  There  was  also 
testimony  tending  to  contradict  the  plaintiffs 
as  to  the  distance  the  train  stopped  from  Le- 
roy, and  as  to  the  assistance  they  received 
in  alighting  from  the  train. 

The  court  refused  to  give  a  special  charge 
requested  by  appellant,  which  Is  assigned  as 
error,  as  follows:  "If  you  believe  from  the 
evidence  in  this  case  that,  at  or  about  the 
place  where  plalntHTs  wife  and  daughter  dis- 
embarked from  said  train,  plalntlfTs  wife  re- 
quested the  conductor  to  let  them  off  at  said 
place,  and  that  in  putting  them  off  of  said 
train  the  conductor  used  ordinary  care  (that 
Is,  such  care  as  an  ordinarily  prudent  person 
would  exercise  under  such  circumstances), 
then  you  are  Instructed  that  the  plaintiff  can- 
not recover  In  this  case."  The  refusal  of 
this  charge  was  error.  It  presented  a  theory 
of  appellant's  defense,  which  was  raised  by 
the  evidence,  and  which  was  not  embraced 
in  the  court's  charge. 

All  the  assignments  have  been  considered, 
but  none  show  cause  for  reversal  other  than 
the  one  above  mentioned. 

The  Judgment  is  reversed,  and  cause  re- 
manded. 

On  Rehearing  by  Appellee. 

On  a  former  day  of  this  term  we  reversed 
and  remanded  this  case,  on  the  ground  that 
the  court  refused  to  give  a  special  charge  re- 
quested by  appellant.  In  the  motion  for  re- 
hearing our  attention  is  called  to  the  fact 
that  said  charge  was  sufficiently  covered  by 
the  main  charge  of  the  court  This  being 
so,  our  decision  was  error.  The  paragraph 
of  the  court's  charge  relating  to  this  Issue 
reads:  "If  the  conductor  stopped  the  train 
on  Mrs.  Hood's  request  as  soon  as  he  might 
with  the  use  of  ordinary  diligence,  plaintiff 
is  not  entitled  to  recover."  This  paragraph 
of  the  charge  we  think  fully  and  concisely 
covers  the  requested  Instruction,  and  appel- 
lant has  no  excuse  for  complaint  on  this 
score. 

The  following  paragraph  of  the  charge  is 
complained  of,  viz.:  "Yet  If  you  believe  from 
the  preponderance  of  the  evidence  that  she 
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Uoned,  but  all  baye  been  considered,  and  we 
are  of  tbe  opinion  that  they  are  not  well 
taken. 

Tbe  motion  of  appellee  for  rehearing  is 
granted,  and  tbe  judgment  of  ttie  court  below 
is  affirmed. 


HUCHINGSON  T.  TEXAS  CENT.  R.  CO. 

(Court  of  (MtU  Appeals  of  Texas.    April  14, 
1909.) 

1.  Casbiebs  (f  304*)— Passenoebs— Licenses 
—  Pebsonb  Assisting  Passungebs  on 
Tbains. 

In  accoidance  with  tbe  established  cnstom 
of  assisting  lady  paBsengera  to  board  trains, 
plaintiff  assisted  his  aeed  and  infirm  sister  upon 
a  passenger  train,  which  started  while  he  was 
seating  his  sister,  and  he  was  injured  in  getting 
off  while  it  was  moving  after  it  had  run  about 
44  feet  If  the  train  had  stopped  the  usual 
length  of  time,  plaintiff  could  have  gotten  off  be- 
fore it  started.  Held,  that  plaintiff  was  on  the 
train  as  an  implied  licensee,  and  not  a  trespass- 
er, and  the  company  was  bound  to  exercise  or- 
dinaiT  care  to  protect  him  from  injury,  and 
would  be  liable  for  injuries  caused  by  its  failure 
to  do  so. 

[Bd.  Note.— For  other  cases,  see  Carriers, 
Cent.  Dig.  H  1104-1124;   Dec.  Dig.  |  304.*] 

2.  Cabbiebs  (S  320*)— Passxnoebs— Licensees 
— ACTIONS—JUBT  Question— Negligence. 

In  an  action  for  injuries  sustained  while 
plaintiff  was  getting  off  a  moving  passenger 
train,  after  lia^ng  entered  it  to  aiwist  his  sister 
on  board,  by  stumbling  against  a  footstool 
claimed  to  have  been  negligently  left  upon  the 
platform  or  car  step,  whether  the  company  was 
negligent  held  a  jury  question. 

[Ed.  Note. — For  other  cases,  see  Carriers,  Dec. 
Dig.  I  320.*] 

8.    CABBIEBS  ({  847*)— FaSSENOEBS— INJT7BT  TO 

Licensees— Actions— JuBT  Qdkbtion— Con- 

TBIBDTOBT   NEGLIGENCE. 

In  an  action  for  injuries  sustained  while 
plaintiff  was  getting  off  a  moving  passenger 
train,  after  having  entered  it  to  assist  his  sister 
on  board,  by  stumbling  against  a  footstool  left 
upon  the  platform  or  car  step,  whether  plaintiff 
was  negligent  held  a  jury  question. 

[Ed.  Note.— For  other  cases,  see  Carriers,  Dec. 
Dig.  S  347.*] 

Appeal  from  District  Court,  Hamilton 
County ;   N.  R.  Llndsey,  Judge. 

Action  by  J.  C.  Eucblngson  against  tbe 
Texas  Central  Railroad  Company.  From 
a  judgment  for  defendant  on  a  directed  ver- 
dict, plaintlir  appeals.  Reversed  and  re- 
manded. 

Langford  &  Chesley,  for  appellant  J.  A. 
Klbler  and  A.  R.  Eidson,  for  appellee. 

RICE,  3.  Abont  4  o'clock  on  tbe  morning 
of  March  24,  1907,  plaintiff,  who  lived  in  the 
town  of  Hico,  accompanied  his  sick  and 
aged  sister,  who  bad  been  his  guest,  to  the 
depot  in  said  town  for  tbe  purpose  of  assist- 
ing her  aboard  the  cars  of  appellee.  Upon 
the  arrival  of  the  train,  having  previously 
purchased  his  sister's  ticket,  be  Immediately 
took  her  aboard,  passing  the  conductor  at  the 
steps,  and  having  found  a  seat  about  halfway 


of  the  car,  he  deposited  her  grip,  which  be 
was  carrying,  and  bidding  her  a  hurried 
adieu,  undertook  to  disembark;  but  just  as 
he  was  proceeding  to  do  so,  tbe  conductor 
halloed,  "All  aboard,'.'  whereupon  tbe  train 
began  to  move,  and  as  he  was  endeavoring  to 
step  from  the  moving  car  his  foot  struck  a 
footstool,  which  had  been  left  on  the  car 
platform,  or  on  the  first  step,  causing  him  to 
lose  his  balance,  stumble,  and  fall  ^o  the 
ground,  thereby  breaking  tbe  thigh  bone  of 
his  leg  and  otherwise  seriously  bruising  and 
injuring  him,  from  the  effects  of  which  he 
suffered  intensely  for  several  months,  and  on 
account  of  which  he  brought  this  action  to 
recover  damages,  alleging  negligence  on  the 
part  of  the  company:  First,  In  that  It  did 
not  stop  its  train  for  the  length  of  time  nec- 
essary to  transact  its  business,  nor  for  the 
usual  and  customary  length  of  time  at  said 
station ;  second,  in  negligently  leaving  a  foot- 
stool or  other  obstruction  in  the  path  of  exit 
from  said  coach ;  third.  In  the  negligent  act 
of  its  conductor  in  giving  the  warning  cry, 
"All  aboard,"  and  Immediately  thereafter 
starting  the  train,  without  giving  time  for 
persons  intending  to  disembark  therefrom  to 
do  so.  And  in  tills  connection  he  also  aver- 
red that  it  was  a  custom,  long  known  to  and 
acquiesced  In  by  the  company  at  said  station, 
for  gentlemen  to  assist  their  lady  friends  and 
relatives  aboard  its  trains.  Defendant  re- 
plied by  general  demurrer,  special  exceptions, 
general  denial,  and  specially  answered  that 
appellant  did  not  notify  It  or  its  servants  of 
bis  intention  to  disembark  from  said  train 
after  assisting  his  sister  thereon,  nor  had 
they  any  knowledge  of  said  intention  on  his 
part  also  by  plea  of  contributory  negligence 
in  jumping  from  said  train  while  tbe  same 
was  in  motion,  and  also  jumping  therefrom 
in  contravention  of  an  ordinance  of  said  town 
prohibiting  persons  from  so  doing.  After 
hearing  the  evidence  tbe  trial  court  instruct- 
ed a  verdict  for  the  defendant  on  tbe  ground 
that  tbe  evidence  failed  to  show  any  negli- 
gence on  the  part  of  the  company,  from 
which  judgment  this  appeal  is  prosecuted. 

The  evidence  sustained  the  allegations  of 
the  petition,  and,  in  addition  thereto,  show- 
ed: That  the  usual  time  for  stopping  trains 
at  said  station  was  from  three  to  five  min- 
utes, whereas,  on  this  occasion  said  train 
only  stopped  from  1  to  IVi  minutes;  that  It 
was  the  custom,  and  had  been  for  many 
years,  at  said  place,  for  friends  and  relatives 
of  lady  passengers  to  enter  trains  at  that 
point,  to  assist  them  on  and  off  tbe  cars; 
that  after  the  announcement  of  "All  aboard," 
the  cars  started  at  once,  without  giving  time 
for  one  to  alight;  that  appellant  was  leav- 
ing the  cars  and  near  the  door  at  the  time  of 
said  announcement  of  "All  aboard" ;  that  at 
the  time  he  started  to  step  from  the  train 
the  same  was  moving  very  slowly,  tbe  evi- 
dence showing  that  the  point  on  the  ground 
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where  the  appellant  fell  was  only  44  feet 
from  the  place  he  entered  the  cars,  and  less 
than  a  car  length  therefrom.  The  evidence 
further  discloses  that  he  could  have  safely 
disembarked  but  for  the  fact  that  he  stum- 
bled against  the  stool  which  had  been  left 
upon  the  platform  or  first  step  of  the  car,  and 
that,  while  he  was  89  years  of  age,  he  was 
vigorous  and  active  and  had  been  much  ac- 
custoiped  to  getting  off  and  on  moving  trains. 
It  was  also  shown:  That  his  sister,  who  had 
been  his  guest,  was  departing  for  Galveston 
in  quest  of  medical  aid;  that  she  was  then 
and  had  been  sick,  and  her  eyesight  was  bad ; 
that  she  was  53  years  of  age  and  was  suffer- 
ing Intensely  at  the  time  from  an  attack  of 
neinralgla,  and  was  unable,  without  assist- 
ance, to  have  boarded  said  train,  whereby  it 
was  necessary  for  some  one  to  assist  her  in 
doing  so. 

In  2  Hutchinson  on  Carriers  (3d  Ed.)  {  991, 
It  Is  said:  "A  person  who  comes  to  a  rail- 
road station  to  assist  passengers  in  entering 
or  leaving  the  train,  though  not  a  passenger, 
.  is  not  a  trespasser,  as  he  comes  with  at  least 
the  tacit  Invitation  of  the  carrier.  While  so 
engaged,  he  does  not  stand  In  the  relation  to 
the  carrier  of  a  bare  licensee,  but  Is  deemed 
to  have  been  invited  to  be  there  by  virtue  of 
the  relation  existing  between  the  carrier  and 
the  intending  or  arriving  passenger.  The 
carrier  therefore  owes  to  him  the  duty  of  ex- 
ercising at  least  ordinary  care  to  see  he  is 
not  injured  by  reason  of  defective  stational 
facilities  or  approaches  thereto.  So  one  who 
goes  upon  a  train  to  render  necessary  assist- 
ance to  a  passenger,  in  conformity  with  a 
practice  approved  or  acquiesced  in  by  the 
carrier,  has  a  right  to  render  the  needed  as- 
sistance and  leave  the  train;  and  the  car- 
rier, in  permitting  him  to  enter  with  ioiowl- 
edge  of  his  purpose,  is  presumed  to  agree 
that  he  may  execute  it,  and  is  l>ound  to  hold 
the  train  a  reasonable  time  therefor.  If  he 
Is  injured  by  reason  of  the  sudden  starting 
of  the  train,  or  the  omission  to  give  the 
customary  signals,  the  carrier  will  be  liable; 
but  the  duty  of  the  carrier  in  this  respect  is 
dependent  upon  the  knowledge  of  such  per- 
son's purpose  by  those  In  charge  of  the  train, 
for  without  such  knowledge  they  may  reason- 
ably conclude  that  he  entered  to  become  a 
passenger,  and  cause  the  train  to  be  moved 
after  giving  him  a  reasonable  time  to  get 
alxwrd.  He  should,  accordingly,  notify  some 
one  In  the  management  of  the  train  of  his 
presence,  business,  or  purpose,  so  as  to  create 
some  relation  to  the  carrier,  and  thus  make 
it  its  duty  to  care  for  him.  And  where  the 
carrier's  servants  have  no  knowledge,  or 
there  are  no  circumstances  tending  to  put 
them  on  notice,  that  a  person  who  has  board- 
ed a  train  to  assist  another  Intends  to  alight 
before  the  train  starts,  they  are  not  boimd  to 
hold  the  train  until  be  has  had  time  to  disem- 
bark, nor  to  notify  him  before  the  train  It 
started." 

In  8  Thompson's  Commentaries  on  the  Law 


of  Negligence,  {  2658,  It  Is  aald:  "A  person 
going  upon  a  railway  train  to  assist  another 
person  on  or  off  is  clearly  not  a  passenger, 
and  is  therefore  not  entitled  to  the  high  and 
exact  degree  of  care  for  his  safety  which  the 
law  imposes  upon  a  common  carrier  in  re- 
spect of  his  passenger.  He  is  either  a  li- 
censee or  a  trespasser,  depending  upon  the 
known  rules  of  the  company  or  the  circum- 
stances of  the  particular  case.  If,  for  In- 
stance, he  is  there  in  conformity  with  a  prac- 
tice approved  or  acquiesced  In  by  the  carrier, 
he  Is  to  be  deemed  lawfully  there;  his  posi- 
tion is  that  of  a  licensee ;  and,  under  a  prin- 
ciple hereafter  considered,  the  carrier.  If  he 
have  notice  of  his  presence  on  his  vehicle, 
owes  him  the  duty  of  ordinary  or  reasonable 
care.  In  such  a  case  he  is  entitled  to  a  rea- 
sonable time  for  rendering  the  necessary  as- 
sistance to  the  passenger  to  leave  the  vehicle 
of  the  carrier,  provided  the  servants  of  the 
carrier  have  notice  of  his  purpose  to  leave, 
and.  If  he  is  Injured  without  negligence  on 
his  own  part.  In  consequence  of  not  tieing 
allowed  such  reasonable  time  to  alight,  he 
may  recover  damages  frojn  the  carrier.  It  la 
a  part  of  this  doctrine  that  the  company 
must  be  notified,  through  its  servants,  of  an 
intention  of  the  person  so  entering  its  vehicle 
to  assist  a  passenger  to  get  off  the  train.  If 
the  usual  time  for  stopping  is  not  sufficient 
to  enable  him  to  render  such  assistance  and 
get  off  In  safety.  It  must  be  k^t  in  mind 
that  the  conductor  and  trainmen  will  not,  or- 
dinarily, know  who,  among  those  who  get 
upon  the  train,  are  passengers,  and  who  are 
there  merely  to  assist  passmgers.  Hence  it 
is  a  sound  and  just  conclusion  that.  In  the 
absence  of  notice  of  his  Intention  to  leave  the 
train  after  assisting  a  passenger  into  the  car, 
the  company  will  not  l>e  chargeable  with  neg- 
ligence because  of  not  stopping  the  train  for 
more  than  the  usual  and  reasonable  time, 
to  enable  passengers  exercising  ordinary  care 
to  get  on  and  off  In  safety ;  but,  where  such 
person  gives  notice  to  a  trainman  of  his  pur- 
pose to  get  off,  those  In  charge  of  the  train 
are  bound  to  so  regulate  Its  movements  as  to 
afford  him  a  reasonable  time  to  alight  In 
safety.  •  •  •  But  If  the  carrier's  servants 
have  no  notice  of  his  purpose  to  get  off,  ha 
cannot,  In  case  he  is  hurt  in  getting  off,  in 
consequence  of  the  starting  of  the  carrier's 
vehicle,  recover  damages  from  the  carrier, 
unless  there  are  some  other  circumstances  of 
negligence  on  the  part  of  the  carrier's  serv- 
ants." 

The  above  seems  to  b«  the  general  doctrine 
on  the  subject,  and  most  of  the  cases  in  wliich 
the  question  has  arisen  have  turned  upon  the 
fact  that  no  notice  was  given  by  the  accom- 
panying party  at  the  time  of  entering  the 
train  of  his  purpose  to  assist  the  passenger 
and  then  retire  from  the  train.  There  are 
cases,  however,  to  the  effect  that  If  the  cir- 
cumstances, within  themselves,  are  suflSclent 
to  give  notice  to  the  trainmen  that  the  ac- 
companying party  Is  Intending  to  disembark. 
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them  at  or  near  the  itatlon  platform  while 
he  accompanied  the  other  upon  the  cars  to 
assist  her  In  finding  a  seat,  thla  of  Itself  was 
snflSclent  notice  to  the  company  that  he  In- 
tended to  disembark  from  the  train,  as  It 
could  not  be  presumed  that  he  intended  to 
leave  the  remaining  lady  alone  at  the  station 
at  Buch  an  hour.  International  &  6.  N.  Ry. 
Co.  y.  Satterwhlte,  19  Tex.  Civ.  App.  170,  47 
S.  W.  41.  Numerous  cases  sustain  the  doc- 
trine that  parties  who  go  upon  the  premises 
of  railway  companies  "to  welcome  the  coming 
or  speed  the  parting  guest"  are  not  trespass- 
ers, but  are  licensees,  and  that  the  company 
owes  them  at  least  the  duty  of  ordinary  care 
to  see  that  they  are  not  Injured  while  there 
for  such  purpose. 

In  M.,  K.  &  T.  Ry.  Co.  v.  Miller,  8  Tex.  Civ. 
App.  241,  27  S.  W.  905,  a  case  in  which  a  man 
bad  gone  upon  the  train  to  assist  his  wife 
aboard,  and  who  was  injured  while  disem- 
barldng  therefrom,  the  court  said:  "To  such 
persons  It  owes  the  duty  of  providing  rea- 
sonably safe  platforms  and  approaches  to  its 
trains.  Hamilton  v.  Railway  Co.,  64  Tex. 
231,  S8  Am.  Rep.  756;  Railway  Co.  v.  Best, 
66  Tex.  116,  18  S.  W.  224.  The  relations  sus- 
tained between  the  railway  company  and  ap- 
pellee do  not  arise  out  of  contract,  and  the 
obligations  are  not  such  as  are  Imposed  by 
contract  Appellee  did  not  go  into  the  train 
as  a  passenger,  and  hence  the  duties  Imposed 
by  law  upon  carriers  to  passengers  did  not 
rest  upon  the  company  and  govern  Its  con- 
duct towards  him.  He  went  upon  the  train 
under  an  Implied  permission  or  license,  and 
the  company  owed  him  the  duty  of  ordinary 
care.  Lucas  v.  Railway  Co.,  72  Mass.  64,  66 
Am.  Dec.  406.  The  company  was  under  obli- 
gations to  passengers  to  stop  the  train  a  suf- 
ficient length  of  time  for  those  desiring  to  get 
off  and  those  desiring  to  take  passage  to  do 
BO  with  safety.  It  was  the  duty  of  appellee 
to  take  notice  of  the  usual  length  of  time  giv- 
en for  this  purpose,  and  if  it  was  not  suffi- 
cient, and  it  was  necessary  for  him  to  go  in- 
to the  train  in  order  to  place  upon  the  com- 
pany the  duty  of  holding  the  train  specially 
for  him  to  disembark,  he  must  have  given 
notice  of  his  Intention."  This  case  to  us 
seems  to  imply  that,  if  the  usual  time  for 
stopping  trains  would  have  been  sufficient  for 
the  accompanying  party  to  have  assisted  his 
wife  thereon  and  then  safely  alighted  from 
the  train,  it  would  not  have  been  necessary 
for  him  to  have  notified  the  company  or  Its 
agents  of  Ills  purpose  in  entering,  but  that 
tills  would  only  be  necessary  where  the  stop 
was  not  sufficient  for  the  purpose  indicated. 
The  same  doctrine  is  stated  in  Texas  &  Pa- 
cific Ry.  Co.  V.  McGllvary  (Tex.  Civ.  App.) 
29  S.  W.  67. 

In  the  case  of  M.,  E.  &  T.  Ry.  Co.  v.  Mil- 


order  to  entail  on  the  defendant  the  duty  to 
so  handle  the  train  as  to  allow  reasonable 
facility  for  the  plaintiff  to  get  off  without 
harm  to  himself,  that  the  conductor  be  first 
seen  and  his  permission  obtained  for  plain- 
tiff to  go  upon  the  train  to  see  his  wife  seat- 
ed. The  company  unquestionably  had  pow- 
er, as  a  reasonable  regulation  of  its  business, 
to  keep  the  husband  from  the  train,  or  to  pre- 
vent him  from  entering,  he  not  being  a  pas- 
senger; but  If,  in  the  absence  of  any  meas- 
ures to  that  end,  it  allows  persons  who  are 
not  passengers  to  approach  and  board  its  train 
for  the  purpose  of  assisting  Its  passengers  to 
a  seat,  Its  consent  thereto  is  as  much  obtain- 
ed as  If  It  was  expressly  given." 

In  the  case  of  Little  Rock  &  Ft.  Smith  Ry. 
T.  Lawton,  55  Ark.  428,  18  S.  W.  643,  16  L. 
R.  A.  434  et  seq.,  29  Am.  St.  Rep.  48,  being  a 
case  where  the  plaintiff  had  entered  defend- 
ant's car  for  the  purpose  of  assisting  a  lady 
and  child  to  a  seat.  Justice  Hemmlngway,  aft- 
er discussing  the  contention  of  the  railway 
company  that  as  the  plaintiff  did  not  enter 
the  car  to  take  passage  upon  it,  but  only  as 
an  escort  to  a  passenger,  the  defendant  owed 
him  no  duty,  except  not  to  Injure  him  will- 
fully and  wantonly,  and  the  other  contention 
by  the  plaintiff  to  the  effect  that  as  he  went 
upon  the  Car  with  the  knowledge  of  the  train- 
men, and  for  the  purpose  of  rendering  neces- 
sary assistance  to  a  female  passenger  and 
child,  the  defendant  owed  him  the  same  du- 
ty as  a  passenger,  said :  "We  have  concluded 
that  neither  view  Is  correct,  but  that  reason 
commends  as  proper  a  rule  between  the  two. 
In  the  case  of  Louisville  &  N.  R.  Co.  t.  Crunk, 
119  Ind.  642,  21  N.  E.  31. 12  Am.  St.  Rep.  443, 
the  Supreme  Court  of  Indiana  held  that  a 
railroad  company  owed  the  same  duty  to 
those  assisting  a  passenger  upon  a  train  as 
to  the  passenger  himself ;  but  it  cites  no  prec- 
edent for  the  ruling,  and  it  is  opposed  to  all 
cases  adjudged  upon  the  subject  to  which  our 
attention  has  been  called.  The°  law  exacts  of 
railroads  for  the  protection  of  passengers  the 
highest  degree  of  care  and  imposes  a  liabili- 
ty for  all  Injuries  which  sound  judgment, 
skill,  and  the  most  vigilant  oversight  could 
have  prevented ;  but  this  responsibility  grows 
out  of  the  relation  of  contract  of  carrier  and 
passenger,  on  account  of  the  great  perils  of 
the  undertaking.  Aa  ttiis  is  the  cause  and 
the  origin  of  the  rule.  It  would  seem  that  the 
rule  should  be  restricted  in  its  application  to 
persons  who  come  within  that  relation,  and 
such  is  the  effect  of  the  authorities"— citing 
many  cases. 

Proceeding,  the  court  says:  "But  a  denial 
that  the  extreme  responsibility  contended  for 
exists  Is  not  an  affirmance  of  the  rule  that 
responsibility  is  restricted  to  wrongs  that  are 
willful  or  wanton.     Such  conclusion  would 
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Test  upon  the  premise  that  one  attending  a 
passenger  enters  the  car  from  curiosity  or  up- 
on bis  own  business,  under  a  mere  license 
from  the  company,  and  not  ux)on  business 
connected  with  the  company  upon  an  implied 
InTltation.  If  tbis  premise  be  false  and  the 
converse  correct,  then,  according  to  the  de- 
cision of  this  and  other  courts,  the  carrier 
would  be  bound  to  the  exercise  of  ordinary 
care.  St  Louis,  I.  M.  &  S.  Ry.  ▼.  Falrbaim, 
48  Ark.  491,  4  S.  W.  50;  Holmes  v.  N.  E. 
R.  R.  Co.,  L.  R.  4  Exch.  254.  And  that  It  is 
so  bound  in  cases  like  tbis  is  held  in  the  cas- 
es first  cited,  as  well  as  in  others  upon  the 
subject.  Gillls  V.  Pennsylvania  R.  Co.,  59  Pa. 
129,  98  Am.  Dec.  317;  Orlswold  t.  Chicago 
N.  W.  R.  Co.,  64  Wis.  652,  26  N.  W.  101.  In 
our  opinion  the  rule  is  correct  upon  principle, 
for  it  Is  a  matter  of  common  knowledge  that 
In  the  usual  conduct  of  the  passenger  busi- 
ness it  often  becomes  necessary  for  those  not 
passengers  to  go  upon  the  cars  to  assist  In- 
coming as  well  as  outgoing  passengers,  and 
that  a  practice  has  grown  up  in  response  to 
this  necessity.  While  it  perhaps  arose  out  of 
a  consideration  for  the  security  and  conven- 
ience of  the  traveler,  It  has  proven  beneficial 
to  carriers,  and  now  prevails  in  this  state 
and  extensively  elsewhere,  and  is  treated  as 
an  incident  to  the  business  in  the  conduct  of 
tbe  public  and  the  acquiescence  of  carriers. 
It  cannot  be  doubted  that  it  has  increased 
travel  and  tbe  earnings  of  carriers,  while  it 
has  promoted  the  convenience  and  security 
of  passengers,  and.  If  it  should  be  abrogated, 
many  persons  would  be  compelled  to  forego 
Journeys  to  the  detriment  of  the  carrier  and 
their  own  inconvenience.  We  conclude  that 
such  attendant  performs  a  service  in  the  com- 
mon interest  of  carrier  and  passenger,  and 
that  his  entry  upon  a  car  is  upon  an  implied 
Invitation,  which  entitles  him  to  demand  or- 
dinary care  of  the  carrier.  But  although  we 
think  the  attendant  is  entitled  to  demand  or- 
dinary care  for  his  protection,  and  would  be 
entitled  to  recover  for  an  injury  caused  by  its 
omission,  still  he  could  not  recover  unless  he 
established  tbat  bis  Injury  was  caused  by 
some  negligent  act  or  omission  on  the  part  of 
the  carrier.  The  word  'negligence'  implies  a 
duty  as  well  as  its  breach,  and  tbe  fact  can 
never  be  found  in  the  absence  of  a  duty.  As- 
suming, then,  tliat  the  plaintiff  went  upon  the 
train  to  render  necessary  assistance  to  a  lady 
passenger  and  child,  and  that  those  In  charge 
of  the  train  knew  that  he  was  upon  it,  was 
it  the  duty  of  the  defendant  to  hold  the  train 
the  full  length  of  time  that  was  usually  re- 
quired for  passengers  to  get  off  and  on  the 
cars  at  that  place?  The  court  charged  the 
Jury  that  it  was,  and  this  presents  the  con- 
trolling question  upon  this  appeal."  And  the 
case  was  reversed  because  of  the  giving  of  tbe 
charge  in  the  form  requested. 

And  It  will  be  noted  in  this  connection  tliat, 
while  there  were  other  acts  of  negligence 
charged  in  the  case  than  the  failure  to  stop 
tbe  train  for  tbe  full  length  of  time  at  the 


station,  still,  the  court  held  that  the  facts 
did  not  Justify  their  submission  to  the  Jury: 
but.  In  the  instant  case,  there  are  other  acts 
of  negligence  charged  than  failure  to  stop  at 
the  station  the  usual  length  of  time  or  for  a 
reasonable  time,  which  do  find  support  In  the 
evidence,  and  of  which  we  will  now  speak. 

While  it  appears  from  the  evidence  that 
there  was  no  direct  notice  given  by  plaintiff 
to  tbe  conductor  or  any  one  else,  of  his  pur- 
pose in  boarding  the  train,  still  there  is  noth- 
ing to  indicate  tbat  the  train  In  the  morning 
In  question  was  late,  and  would  not  likely 
remain  its  Usual  time,  and  in  view  of  tbe  fact 
tbat  it  appears  that  the  plaintiff  knew  its 
usual  stay  at  such  station,  could  he  not,  un- 
der the  circumstances,  assume  that  he  would 
have  time  to  aid  his  sister  In  boarding  the 
train  and  get  off  in  safety,  provided  it  should 
stop,  as  long  as  usual,  and  therefore  conclud- 
ed it  was  not  necessary  to  give  any  direct 
notice  of  his  intention  to  get  off?  And,  in 
the  absence  of  circumstances  tending  to  show 
that  it  would  not  stop  its  usual  time  on  tbis 
occasion,  would  it  not  be  presumed,  if  any 
presumption  Is  to  be  indulged  at  all,  that  it 
would  remain  tbe  ordinary  time  rather  than 
otherwise?  So  tbat  since  tbe  circumstances 
tend  to  show  that,  if  It  had  remained  the 
usual  length  of  time  at  said  station,  plaintiff 
would  likely  have  l>een  enabled  to  perform 
this  service  for  his  sister,  and  alighted  in 
safety,  then  no  direct  notice,  under  the  cir- 
cumstances, would  seem  to  be  necessary. 
Would  not  tbe  practice  of  persons  at  said 
station  of  aiding  their  female  relatives  in 
getting  on  and  off  trains,  so  long  acquiesced 
in  by  the  company  that  it  bad  ripened  Into  a 
custom,  dispense  with  actual  notice,  under 
tbe  circumstances,  and  be  regarded  as  tanta- 
mount to  a  notice  or  as  a  waiver  of  actual 
notice  tbat  plaintiff  intended  not  to  l>ecome  a 
passenger,  but  to  get  off?  If  it  could  l>e  so 
held,  then  it  seems  that  actual  notice,  under 
the  circumstances,  would  not  be  required; 
but  If  we  were  to  concede  In  this  case  tbat 
the  facts  and  circumstances  were  not  suf- 
ficient to  apprise  the  company  of  the  plain- 
tiff's purpose  to  get  off,  and  did  not  amount 
to  a  waiver  thereof,  still,  since  be  was  acting 
at  tbe  time  in  aiding  his  sister  within  the 
established  custom,  and  since  it  appears  that 
the  train  did  not  stop  its  usual  time,  and  had 
it  so  stopped  he  could  have  alighted  in  safety, 
we  are  inclined  to  hold  tbat  he  was  not  a 
trespasser,  but  was  there  at  the  implied  in- 
vitation of  the  company,  to  render  a  service 
alike  of  interest  to  it  and  its  passengers,  and 
hence  the  company  owed  him  the  duty  of  ex- 
ercising ordinary  care,  at  least  to  protect  him 
from  injury  in  the  discharge  thereof;  and 
be  would  be  entitled  to  recover,  if  he  suffer- 
ed injury  at  its  hands  on  account  of  the  neg- 
ligence of  its  servants  or  employes. 

In  tbe  ease  of  Doss  v.  M.,  K.  &  T.  Ry.  Co., 
50  Mo.  27,  21  Am.  Rep.  371,  it  was  beld,  as 
stated  In  the  syllabus  thereof,  that  railroad 
companies  are  liable  for  injuries  caused  by 
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the  want  of  ordlnaty  care,  wbere  the  person 
injured  was  at  the  train  to  meet  with  or  part 
from  a  passenger,  although  not  himself  a 
passenger  or  employe  And,  in  a  case  where 
plaintiff  had  in  charge  a  lady  and  her  Infant 
child,  it  was  held  that  he  was  entitled  to  sof- 
jQclent  time  to  escort  her  to  a  seat  and  then 
to  leave  the  train.  If  the  time  of  stopping 
was  too  short,  or  If  the  agent  of  the  railroad 
company  failed  to  give  the  usual  notice  of  the 
starting  of  the  train,  there  was  not  an  exer- 
cise of  such  ordinary  care  as  the  company 
was  bound  to  employ  in  order  to  escape  lia- 
bility; the  court  saying,  among  other  things, 
in  its  opinion:  "We  should  be  very  reluctant 
to  bold  that  an  aged  or  infirm  mother  or  sis- 
ter or  wlfe^  or,  indeed,  any  other  woman, 
especially  if  incumbered  with  an  Infant  child, 
should  not  be  allowed  the  assistance  of  a 
male  friend  or  relative  in  getting  a  seat  upon 
a  railroad  car,  and  if  such  friend  or  relative 
was  to  be  treated  as  a  mere  stranger  to  the 
company,  having  no  claim  upon  the  company 
for  an  injury  under  any  circamstances.  Not 
being  a  passenger,  it  is  conceded  that  no  ex- 
traordinary care  was  required;  but  whether 
the  neglect  of  customary  signals  would  not 
amount  to  ordinary  negligence  is  a  matter 
upon  which  the  Massachusetts  decision  is  not 
satisfactory  [referring  to  the  case  of  Lucas 
V.  Railway  Co.,  72  Mass.  64,  86  Am.  Dec.  406]. 
And  if  a  person  who  visits  a  railroad  train 
to  welcome  a  coming  guest  or  speed  a  part- 
ing one'  Is  held  to  have  claims  on  the  rail- 
road company  for  ordinary  care,  surely  one 
who  attends  a  female  passenger.  Incumbered 
with  an  infant  and  a  satchel,  is  entitled  to 
hold  the  company  to  equal  responsibility." 

So  in  this  case,  it  being  directly  charged, 
among  other  things,  that  the  injury  was  the 
proximate  result  of  the  carrier's  negligence 
in  leaving  the  footstool  on  the  platform  or 
steps  of  the  car,  and  but  for  which  it  is 
shown  he  could  have  safely  alighted,  and  it 
further  appearing  that  be  was  not  a  tres- 
passer whUe  on  the  train,  we  think  it  was 
sufficient  to  Justify  the  submission  of  the  is- 
sues Involved  in  the  case  at  least  to  the  Jury 
for  their  consideration. 

The  question  of  contributory  negligence  <«i 
the  part  of  appellant,  as  charged  by  the  com- 
pany, was  a  question  of  fact,  and  not  one  of 
law,  and  should  also  have  been  submitted  to 
the  Jury  under  appropriate  instructions.  Gist 
V.  L  &  O.  N.  B.  B.  Ca  (Tex.  Civ.  App.)  102 
S.  W.  457;  T.  ft  P.  Ry.  Co.  v.  Fnnderburk,  30 
Tex.  Civ.  App.  22,  68  S.  W.  1006 ;  I.  4  G.  N. 
B.  R.  Oa  V.  Satterwhlte,  15  Tex.  Civ.  App. 
102,  88  S.  W.  401. 

As  to  whether  the  evidence  is  sufficient  to 
support  and  sustain  any  of  the  allegations 
of  negligence  charged  in  the  pleadings,  we 
refrain  from  the  expression  of  any  opinion; 
but  do  hold  that,  taken  together,  It  is  ample 
to  require  their  submission  to  the  Jury  under 
appropriate  instructions  from  the  court,  and 


that  a  failure  so  to  do  on  the  part  of  the 
court  was  error,  for  which  its  Judgment  must 
be  reversed,  and  the  cause  remanded,  and  it 
is  so  ordered. 
Reversed  and  remanded. 


ATCHISON,  T.  ft  S.  F.  RY.  CO.  v.  WILEY 

et  al. 

(Conrt  of  Civil  Appeals  of  Texas.     April  21, 

1909.    On  Rehearing,  May  19,  1909.) 

1.  Appeai,  akd  Ebbob  (I  1001*)  —  Review  — 
Questions  op  Fact— Vebdicts. 

A  verdict  based  on  contradictory,  unrea- 
sonable, a^d  highly  improbable  testimony  ot  an 
unreliable  witness  will  not  be  allowed  to  stand, 
though  three  juries  have  found  the  same  way. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Brror,  Cent.  Dig.  i  3930;  Dec.  Dig.  f  1001.*] 

On  Rehearing. 

2.  Neouokrob  (I  58*)— Pboxihate  Cause. 

An  injury  U  not  actionable  unless  it  is  the 
natnral,  ordinary,  and  reasonable  result  of  de- 
fendant's conduct. 

[Ed.  Note.— For  other  cases,  see  Negligence, 
Cent.  Dig.  |  71;    Dec  Dig.  f  58.*] 

3.  Mabtek  and  Sebvakt  (g  129*)— Injubt  to 
Sebvariv- Pboximate  Cause  of  Injubt. 

Where  a  brakeman,  after  bis  fall  from  the 
top  of  a  moving  box  car,  jumped  np  and  ran 
along  the  track  m  front  of  the  car  about  15  feet, 
when  he  stepped  into  a  hole  made  by  a  rotten 
tie  and  was  run  over,  the  railroad  company's 
failnre  to  replace  the  tie  was  not  actionable 
negligence,  as  the  defect  in  the  track  was  set 
the  proximate  canae  of  the  injury. 

[BM.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  §  263 ;   Dec.  Dig.  {  129.*] 

Appeal  from  District  Court,  ES  Paso  Coun- 
ty; J.  M.  Goggin,  Judge. 

Action  by  Mrs.  Leo  Wiley  and  others  against 
the  Atchison,  Topeka  ft  Santa  F6  Railway 
Company.  From  a  Judgment  for  plaintiffs,  de- 
fendant appeals.    Reversed  and  rendered. 

J.  W.  Terry  and  A.  H.  Oulwell,  for  appel- 
lant   Patterson  &  Wallace,  for  appellees. 

FLY,  J.  This  is  a  suit  for  damages 
arising  from  the  death  of  Jesse  Wiley,  insti- 
tuted by  his  wife,  Leo  Wiley,  his  child,  Jes- 
sie L.  Wiley,  and  his  parents,  Damon  and 
Samantha  Wiley,  against  appellant  The 
parents  were  parties  pro  forma  and  were 
dismissed  on  their  admission  that  they  were 
not  entitled  to  recover  because  they  received 
no  aid  or  support  from  their  son.  There 
were  several  grounds  of  negligence  set  up  in 
the  petition,  but  the  only  one  relied  on  and 
submitted  to  the  jury  was  negligence  in  leav- 
ing a  hole  in  the  track  so  that  the  foot  of  de- 
ceased was  caught  in  it  while  he  was  run- 
ning in  front  of  a  moving  car  and  was  held 
until  the  car  ran  over  and  killed  him.  The 
Jury  returned  a  verdict  for  $7,500  in  favor  of 
appellees,  and  judgment  was  rendered  ac- 
cordingly. 

The  evidence  disclosed  that  Jesse  Wiley 
was  a  brakeman  in  the  employment  of  ap- 


•For  other  CMM  se«  lam*  topic  and  section  NUMBER  la  Dec.  A  Am.  Dir*.  1907  to  date,  ft  Reporter  Indexes 


Digitized  by 


Google 


1128 


118  SOUTHWESTERN  RBPOBTBa. 


(Tex. 


pellant,  and  that  while  on  top  of  a  moving 
refrigerator  car  putting  on  the  brakes,  from 
dome  unknown  cause,  be  fell  from  the  end  of 
the  car  to  the  track  and  was  run  over  and 
killed.  All  of  the  witnesses  agree  on  the 
facts  stated,  and  the  case  against  appellant 
must  be  sustained,  if  at  all,  by  what  occur- 
red after  the  deceased  struck  the  track  on 
his  back,  and  those  occurrences  are  based  on 
the  evidence  of  Sam  dabom,  who  is  describ- 
ed by  Counsd  for  appellee,  in  whose  behalf 
he  testified,  as  "a  small,  black,  bullet-headed 
negro,  densely  ignorant"  His  evidence  on 
his  examination  in  chief  was  as  follows: 
"My  name  la  Sam  Clabom.  I  am  17  years 
old.  I  live  down  to  Mr.  Henderson's  by  the 
Santa  F6  track.  I  don't  know,  sir,  how  long 
I  lived  down  in  that  country,  a  long  time.  I 
remember  about  two  years  and  a  half  ago  of 
witnessing  an  accident  to  a  man  in  the 
yards  down  there.  I  was  going  to  the  store 
at  the  time.  I  was  going  to  the  store,  and  I 
saw  a  man  Ml  off — ^try  to  stop  the  car,  try- 
ing to  turn  the  brake.  He  fell  down.  He 
was  trying  to  keep  the  car  from — stop  the 
car,  so  he  fell  off  in  the  middle  of  the  track 
and  ran  down  towards  tiie  switch  and  caught 
under  the  switch,  and  the  coupler  hit  him  in 
the  back.  Then  the  first  wheel  ran  over  him 
and  knocked  him  right  across  the  track. 
The  first  two  wheels  ran  over  him,  and  the 
last  knocked  him  off  the  track,  off  the  rails. 
The  car  was  going  down  towards  the  old  de- 
pot It  was  a  toike  on  the  end  of  a  car. 
When  I  first  saw  him  he  had  hold  of  this 
brake  trying  to  turn  it  He  fell  on  his  back 
in  the  middle  of  the  track.  Then  he  got  up 
and  ran  down  towards  the  switch,  and  his 
foot  caught  In  the  switch,  and  the  coupler 
hit  him  in  the  back  and  threw  him  across 
the  track,  and  the  wheels  ran  over  him.  The 
right  foot  was  canght  It  was  kind  of  a 
hole,  ditch  like,  under  the  rod.  His  foot 
caught  under  the  rod  across  the  track.  I 
was  about  40  feet  from  him  at  the  time  I 
saw  him  fall.  When  he  got  up  be  ran  about 
25  feet  before  his  foot  went  Into  the  hole. 
He  fell  over  the  rail  towards  town.  There 
was  nobody  present  there  at  that  time  but 
myself,  and  after  he  was  run  over  the 
switchman  came." 

The  only  other  witness  in  a  position  to  tes- 
tify as  to  the  facts  surrounding  the  death 
was  G.  H.  Vasquez,  a  witness  for  appellees, 
and  his  evidence  is  In  direct  conflict  with 
that  of  Sam  Clabom.  He  testified  as  fol- 
lows: "My  name  is  George  Henry  Yasquez. 
I  am  a  switchman.  My  present  place  of  resi- 
dence is  23(H  Congress  avenue,  Houston, 
Tex.  Yes,  I  was  employed  by  the  defend- 
ants, the  Atchison,  Topeka  &  Santa  ¥6  Kail- 
way  Oompany,  and  the  Rio  Grande  &  'EH 
Paso  Railway  Company  in  April  and  May, 
1906.  My  last  place  of  employment  was  at 
Ei  Paso,  Tex.  I  was  acquainted  with  the 
deceased,  Jesse  Wiley.  He  met  with  an 
accident  and  was  killed  on  or  about  the  14th 


day  of  May,  1908,  in  the  yards  of  the  defend- 
ant company  at  El  Paso.  I  was  present  and 
witnessed  said  accident  We  were  making 
a  running  or  fiylng  switch  of  an  express  car 
in  the  yards.  We  made  a  run  of  the  car, 
and  Jease  Wiley  got  on  the  west  end  of  the 
car  to  set  the  brake.  I  stepped  off  of  the 
footboard  and  crossed  over  to  the  main  line 
to  notice  If  the  brake  would  take  any  hold, 
as  the  car  would  come  orec  on  the  main  Une 
track,  and,  as  he  passed  me,  he  (Jesse  Wiley) 
was  in  the  act  of  setting  the  brake.  When 
about  94  feet  from  where  I  was  standing,  I 
saw  Jesse  Wiley's  body  fall  across  the  rail, 
and  the  four  wheels  passed  over  him,  and 
the  car  rolled  about  94  feet  before  it  stop- 
ped. The  car  was  a  Wells-Fargo  refrigera- 
tor car.  I  did  not  make  any  special  inspect 
tion,  as  the  track  was  in  a  fairly  good 
shape;  but  at  the  switch  where  Mr.  Wiley 
met  his  death  there  was  a  space  of  at  least 
5  Indies  between  the  points  of  the  rail  and 
the  surface.  The  track  was  in  fairly  good 
shape,  with  the  exception  that  there  was 
about  8  or  10  inches  between  the  &aii  of  the 
switch  and  the  side  of  the  last  tie,  leaving 
that  much  projecting  over  the  tie,  which  left 
a  space  of  about  5  Inches  between  the  end 
of  the  switch  and  the  ground.  The  accident 
occurred  exactly  at  the  switch,  where  I  have 
stated  the  tie  had  been  left  out,  and  where 
the  end  of  the  switch  projected  over  the  aide 
of  the  last  tie." 

The  only  reasonable  construction  that  can 
be  placed  upon  his  testimony  Is  that  the  man 
never  arose  after  he  hit  the  rail,  but  was 
immediately  run  over  and  crudied  to  deatli. 
Not  only  is  the  evidence  of  Sam  Clabom 
contradicted  by  that  of  Vasquez.  but  there 
appears  in  the  record  a  statement  made  by 
Clabom  at  a  former  trial  in  which  be  said 
that  Jesse  Wiley  did  not  get  up  and  ran 
along  the  track,  but  was  killed  where  he 
struck  the  rails  when  he  fell  from  the  top  of 
the  car.  On  that  former  trial  he  swore  that 
Wiley  fell  off  at  the  switch  and  did  not  get 
to  his  feet,  but  was  immediately  killed.  It 
Is  true  that  on  the  following  day  he  was 
again  placed  on  the  stand  and  swore  sub- 
stantially as  he  did  on  the  present  trial,  but 
ttiat  Instead  of  strengthening  his  testimony, 
should  have  rendered  it  utterly  unworthy  of 
belief.  If  there  had  been  no  evidence  direct- 
ly contradicting  the  testimony  of  Sam  Cla- 
bom, and  If  he  had  been  consistent  In  bis 
different  statements,  his  evidence  seenas  to 
be  so  unreasonable  and  Improbable  that  we 
would  hesitate  to  sustain  a  Judgment  based 
upon  it  It  is  highly  improbable  that  a  man 
who  had  fallen  from  the  top  of  a  refrigera- 
tor car  with  his  back  across  an  iron  rail 
would  be  able  at  once  to  spring  to  his  feet, 
and,  if  this  point  is  passed,  it  is  unreason- 
able to  suppose  that  he  would  run  along  the 
track,  for  a  distance  of  IB  feet,  when  at  one 
step  he  could  have  placed  himself  In  a  posi- 
tion of  absolute  safety. 
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fresh  tracks  In  the  hole,  was  corroboration 
of  Sam  Clabom's  statement  We  do  not 
think  that  this  necessarily  follows,  for  the 
tracks  may  have  been  made  by  Jesse  Wiley's 
feet  at  the  time  or  after  he  fell  and  lay  on 
his  back  across  the  rail.  The  footprints, 
(which  were  described  as  "kind  of  scratched," 
are  more  consistent  with  the  theory  that 
they  were  made  by  Jesse  Wiley  in  his  strag- 
gles to  rise  than  that  they  were  made  at  the 
end  of  a  run  of  IS  feet  There  was  no  evi- 
dence of  any  footprints  on  the  roadbed  from 
where  the  fall  was  stated,  by  Sam  Clabom, 
to  have  taken  place  to  the  place  of  the  trag- 
edy. The  fact  of  the  presence  of  Sam  caa- 
bom  and  footprints  in  the  hole,  made  by  the 
absence  of  a  tie,  was  not  sufficient  to  corrob- 
orate the  contradictory  and  Improbable  state- 
ments made  by  an  Irresponsible  and  nnrella- 
ble  witness.  A  verdict  based  upon  such  tes- 
timony is  a  travesty  upon  justice,  and  the 
numlier  of  times  that  such  verdict  has  been 
repeated  can  add  no  sanctity  to  It  It  may 
be  a  matter  of  astonishment  and  grief  that 
such  a  verdict  could  have  been  rendered  by 
tbree  dilTerent  Juries,  yet  a  vicious  action  re- 
peated a  hnndred  times  does  not  thereby  be- 
come meritorious  and  right  and  the  same 
duty  rests  upon  tbe  courts  to  cancel  and  de- 
stroy a  Judgment  based  upon  it  The  Jury 
system  banded  down  by  our  English  fore- 
fathers can  never  be  too  highly  commended, 
nor  too  sacredly  guarded  and  protected  by 
the  courts  of  the  country;  but  there  can  be 
no  more  insidious  and  deadly  attack  upon  It 
than  to  sustain  and  uphold  flagrant  and  out- 
rageous assaults  upon  the  rights  of  person  or 
property  made  in  its  name  or  under  its  cover 
and  protection.  The  courts  are  the  ultimate 
resort  to  which  the  citizen  should  with  con- 
fidence appeal  in  every  lawful  emergency. 

Tbe  learned  trial  Judge  was  profoundly 
impressed  with  the  utter  lack  of  evidence  to 
support  the  verdict  but  felt  that  under  the 
law  be  had  no  power  to  grant  another  new 
trial,  as  appears  from  the  following  order 
overruling  the  motion  for  new  trial:  "Not- 
withstanding that  this  court  believes  that 
the  TWdlct  of  tbe  jury  is  against  the  prepon- 
derance of  tbe  evidence  and  not  supported 
by  the  same,  yet  two  new  trials  having  al- 
ready been  granted  by  it,  the  court  is  of  the 
opinion  that  the  power  of  the  district  court 
to  grant  a  new  trial  has  been  exhausted, 
and,  except  for  tbe  opinion  that  the  limit  of 
new  trials  has  been  reached,  the  court  would 
grant  the  motion  of  the  defendant"  Wheth- 
er the  power  of  the  court.  In  the  premises, 
had  been  exhausted  or  not  the  language 
used  shows  that  tbe  Judicial  conscience  of 
tbe  trial  Judge  was  shocked  at  the  verdict, 
and  that  only  a  belief  that  his  authority  had 


The  Judgment  will  be  reversed,  and  Judg- 
ment here  rendered  that  appellees  take  noth- 
ing by  their  suit  and  that  appellant  recover 
of  them  all  costs  in  this  behalf  expended. 

On  Rehearing. 

If  It  should  be  admitted  that  the  evidence 
of  the  witness  Clabom  was  worthy  of  be-  > 
lief,  and  that  the  deceased  did  run  along  the 
track  and  did  get  his  foot  fastened  in  the 
switch,  there  was  no  evidence  of  negligence 
on  tbe  part  of  appellant  How  could  appel- 
lant have  anticipated  that  a  switchman 
would  fall  from  the  top  of  a  moving  car,  and 
then  Jump  up  and  run  along  the  track,  step 
into  a  hole  made  by  a  rotten  tie,  and  be  run 
over  and  killed?  Tbe  proximate  cause  of 
the  deatb  of  Wiley  was  not  tbe  hole  In  tbe 
track,  but  acts  for  which  appellant  was  not 
responsible.  If  deceased  bad  not  fallen  from 
the  car  and  had  not  run  along  the  track,  he- 
would  not  have  been  killed.  That  is  patent 
and  It  cannot  be  said  from  the  evidence  in 
the  case  that  be  would  not  have  been  killed 
If  he  had  not  stepped  in  the  hole. 

The  rule  in  regard  to  damages  arising 
from  a  tort  Is  that  In  order  for  a  defendant 
to  be  liable,  the  injuries  must  be  the  natural^ 
ordinary,  and  reasonable  consequences  of  his 
conduct  It  Is  not  claimed  that  the  deceased 
was  placed  in  bis  position  of  danger  on  the 
track,  after  his  fall  from  the  top  of  tbe  car, 
by  the  negligence  of  appellant  and  neither- 
can  it  be  claimed  that  appellant  is  respon- 
sible for  tbe  act  of  the  deceased  In  running 
along  tbe  track.  Its  negligence  Is  predicated 
alone  on  Its  failure  to  replace  a  rotten  tifr 
which  made  a  hole  in  the  track,  and  over 
which  deceased,  while  running  along  the 
track  in  front  of  a  moving  car,  stumbled  and 
fell.  He  was  not  engaged  at  that  time  in  the 
service  of  appellant  and  he  was  not  In  his 
perilous  position  by  reason  of  any  negligence 
of  appellant  It  owed  him  the  duty  to  fur- 
nish him  a  safe  place  In  which  to  perform 
the  service  of  his  master,  but  no  duty  rested 
upon  It  to  furnish  a  safe  track  on  which  be 
could  run  in  front  of  a  moving  car,  where 
bis  duties  as  switchman  did  not  place  him. 
It  is  not  pretended  that  the  car  furnished  by 
appellant  on  which  deceased  was  working- 
was  not  a  safe  place  for  labor;  but  the  negli- 
gence is  claimed  to  rest  on  tbe  defective  con- 
dition of  tbe  track,  where  deceased  had  not 
been  placed  by  appellant,  nor  was  In  any 
manner  responsible  for  bis  being  there.  It 
owed  him  no  duty  whatever  in  so  far  as  Its 
track  was  concerned  under  the  facts  of  this 
case.  He  was  not  at  that  time  engaged  In 
Its  service  and  was  not  running  along  the 
track  In  pursuance  of  his  duties.  The  case 
of  deceased  must  be  viewed  therefore  Just  as- 


K 


track,  and  neither  would  the  condition  of  the 
track  be  the  proximate  cause  of  the  Injury. 
The  motion  for  rehearing  is  overruled. 


WXSTEBN   UNION    TELEGRAPH    CO.   ▼. 
HUGHEX. 

(Court  of  CItU  Appeals  of  Texas.     April  22, 
1909.     Rehearing  Denied   May   13,   1909.) 

1.  Teleqbaphs    and   Telephones    ({    66*)— 
Actions  roK  Damages — Evidence. 

Evidence  in  an  action  against  a  telegraph 
company  for  failure  to  deliver  a  telegram  held 
to  show  that  such  failure  was  due  to  the  negli- 
gence of  defendant's  agents,  and  that  but  for 
such  negligence  plaintiff  could  have  reached  the 
bedside  of  his  dying  wife  about  15  hours  sooner 
than  he  did. 

[Ed.  Note.— For  other  cases,  see  Telegraph* 
and  Telephones,  Dec.  Dig.  |  66.*] 

2.  Teu:obaphs  and  Teixphonib  (g  65*)— Ac- 
tions roB  Dauages— Pleadino. 

A  petition  in  an  action  for  failure  to  de- 
liver a  telegram,  alleging  that,  when  plaintifT 
left  home,  his  wife  was  iii  good  health,  but  on 
the  next  day  she  became  suddenly  sick  and 
telegraphed  him  to  come  home,  that,  had  the 
telegrams  t>een  delivered  within  a  reasonable 
time  after  their  reception  at  their  destination, 
plaintiff  could  and  would  have  reached  home 
more  than  15  hours  before  he  did,  and,  by  rea- 
son of  the  negligence  charged,  he  was  deprived 
of  conversing  with  her  during  her  last  Illness,  is 
sufficient  as  against  a  general  demurrer. 

[Ed.  Note.— For  other  cases,  see  Telegraph* 
and  Telephones,  Cent.  Dig.  H  54-60:  Dec  Dig. 
f  65.*] 

8.  Teleobaphs  and  Telephones  ({  66*)— 
Actions  tok  Damages— Bttbden  or  Pboof. 
In  an  action  for  failure  to  deliver  a  tele- 
gram nnder  a  complaint  alleging  that,  when 
Elaintiff  left  home,  his  wife  was  in  good  health, 
ut  on  the  next  day  she  became  suddenly  sick, 
and  sent  telegrams  calling  him  home,  and,  bad 
they  been  delivered  within  a  reasonable  time 
after  their  reception  at  their  destination,  plain- 
tiff could  and  would  have  reached  home  more 
than  15  hours  before  he  did,  and  that,  by  rea- 
son of  defendant's  negligence,  he  was  deprived 
of  conversing  with  her  during  her  last  illness, 
no  burden  rests  on  plaintiff  to  show  that  bis 
wife  was  conscious  and  capable  of  conversing 
with  him  had  he  arrived  15  hours  sooner,  as 
consciousness  is  the  normal  state  of  the  mind, 
and  will  be  presumed  unless  shown  to  be  other- 
wise. 

[EM.-  Note.— For  other  cases,  see  Telegraphs 
and  Telephones,  Dec.  Dig.  |  66.*] 

4.  Evidence  (|  67*)— Pbesumptiow— Contin- 
uance OF  Condition. 

Normal  conditions  will  be  presumed  to  ex- 
ist in  every  instance  until  the  contrary  is 
shown,  and  presumptions  arising  from  proof  of 
a  given  status  operate  prospectively,  and  not 
retrospectively. 

[E3d.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  H  87,  88,  103 ;    Dec.  Dig.  {  67.*] 

Appeal  from  District  Court,  Dallam  Coun- 
ty;  J.  N.  Browning,  Judge. 
Action  by  H.  J.  Hughey  against  the  West- 


peiiaui.     atxav  -Auiuin,  lor  appeiiee. 

HODGES,  3.  The  appellee  sned  tb«  ap- 
pellant telegraph  company  for  damages  for 
failure  to  deliver  a  telegram  Informing  him 
of  the  serious  Illness  pf  his  wife.  A  Judg- 
ment was  recovered  for  the  sum  of  $1,400. 
from  which  the  appellant  prosecutes  this 
appeaL 

The  evidence  shows:    That  Hughey,  tbe 
appellee,  was  a  drummer,  and  lived  at  Dal- 
hart,  Tex.     That  on  the  evening  of  April 
15th,  about  9  o'clock,  he  left  home  on  one 
of  his  customary  trips.    That  at  that  time 
his  wife  was  in  good  health.    On  the  fol- 
lowing day,  the  16tb,  a  short  time  after 
noon,  the  following  telegrams  were  dellTered 
to  and  accepted  for  transmission  by  the  ap- 
pellant's agent  at  Dalhart:    "Dalhart,  Tex.. 
April  16,  1907.     To  Mr.  Hughey,  Tezboma. 
Oklahoma:     Come   home  on   No.   29;    very 
sick.    [Signed]  Mrs.  Hughey."    Second  mes- 
sage:   "Dalhart,  Tex.,  April  16, 1907.    To  Mr. 
Hughey,  Guymon,  Oklahoma:     Come  home 
on  29.     Very  sick.  [Signed]  Mrs.  Hughey." 
Those  telegrams  were  actually  written  and 
delivered  to  the  agent  by  T.  L.  Swearingen, 
who  testified  that  he  did  so  in  response  to  a 
request  over  the  telephone  from  some  lady. 
Swearlngen  lived  in  Dalhart  was  In  business 
there,  and  knew  iboth  the  appellee  and  bis 
wife.    The  appellee  testifies  that,  after  leav- 
ing home  Monday  evening,  he  went  to  Strat- 
ford, where  he  spent  the  night    He  left  there 
the  next  day  at  12:25,  passed  through  Texho- 
ma,  but  did  not  stop,  and  arrived  at  Guymon 
about  1  or  1:30  p.  m.    Tbe  telegram  addressed 
to  him  at  Guymon  was  received  at  that  place 
by  tbe  agent  in  time  for  its  delivery,  so  that 
the  appellee  might  have  left  for  home  over 
train  No.  29  referred  to  in  the  message,  and, 
had  he  done  this,  he  could  have  reached  his 
home  at  5:30  the  same  evening.     The  tele- 
grams were  never  delivered,   and   appellee 
knew  nothing  of  his  wife's  Illness  till  he  ar- 
rived at  Dalhart  the  next  morning  about  9 
o'clock.    His  wife  was  then  in  a  dying  con- 
dition, was  unconscious,  and  lived  only  about 
SO  minutes  after  his  arrival.    The  testimony 
was  sufficient  to  authorize  the  Jury  to  find 
that  the  failure  to  deliver  the  telegrram  at 
Guymon  was  due  to  negligence  on  the  part 
of  the  appellant's  agents  at  that  place,  and 
is  also  sufficient  to  show  that  but  for  each 
negligence  appellee  could  and  would  have 
reached  the  bedside  of  his  wife  about  15 
hours  sooner  than  he  did. 

Practically  the  only  question  involved  in 
this  appeal  is:  Were  the  pleadings  and  evi- 
dence sufficient  to  warrant  the  court  In  giv- 
ing the  following  charge  to  the  Jury:    "V 
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yoa  find  for  the  plaintiff,  you  will  assess  the 
damages  at  snch  sum  of  money  as  you  be- 
lieve and  find  will  reasonably  compensate 
blm  for  any  actual  damage  be  may  have  sus- 
tained on  account  of  the  grief  or  mental  an- 
guish of  being  deprived  of  seeing  and  con- 
versing with  his  wife  before  she  became  un- 
conscious, and  before  ber  death.  And,  In 
such  event,  the  form  of  your  verdict  will  be 
as  follows:    'We,  the  jury,  find  for  plaintiff, 

and  assess  his  damages  at  dollars,' 

etc."  It  Is  contended  that  there  was  neither 
allegation  nor  proof  that.  If  the  appellee  had 
reached  the  bedside  of  his  wife  earlier  than 
he  did,  he  would  have  found  her  In  a  con- 
scious condition.  The  allegations  are  sub- 
stantially that,  when  appellee  left  home  on 
the  night  of  the  15th,'  his  wife  was  In  good 
health ;  that  on  the  next  day  she  became 
suddenly  sick,  and  caused  the  telegrams  to 
be  sent;  that,  had  they  been  delivered  within 
a  reasonable  time  after  their  reception  at 
points  of  destination,  appellee  could  and 
would  have  arrived  at  the  bedside  of  his 
wife  more  than  15  hours  before  he  did ;  that, 
by  reason  of  the  negligence  charged,  he  was 
deprived  of  conversing  with  her  during  her 
last  Illness.  There  were  also  other  elements 
of  damage  alleged  not  necessary  here  to  men- 
tion. The  only  exception  to  the  petition  was 
a  general  demurrer,  and  which,  we  think, 
was  properly  overruled  by  the  court  The 
only  testimony  upon  the  point  In  Issue  Is 
that  of  Swearlngen  and  of  the  appellee. 
Swearlngen  stated  that  at  about  1  or  2 
o'clock  on  the  16th  he  was  called  over  the 
telephone  by  some  lady,  and  requested  by 
her  to  send  the  telegrams'  above  set  out 
He  asked  her  where  Hughey  could  be  found, 
and  she  told  him  at  either  one  or  the  other 
of  the  places  named  In  the  messages.  He 
could  not  say  that  he  recognized  the  voice 
of  the  lady  doing  the  talking  as  that  of  Mrs. 
Hughey.  The  appellee  testified  that,  when 
be  arrived  at  the  depot  In  Dalhart  on  his 
return  at  9  o'clock  on  the  morning  of  the 
17th,  he  then  for  the  first  time  learned  that 
his  wife  was  very  sick.  He  found  her  un- 
conscious and  In  a  dying  condition,  and  she 
lived  only  about  a  half  hour  after  he  reach- 
ed her. 

No  burden  rested  on  the  appellee  to  al- 
lege or  prove  that  his  wife  was  conscious 
and  capable  of  conversing  with  ^  him  had 
be  arrived  15  hours  sooner.  Consciousness 
Is  the  natural  and  normal  state  of  the  hu- 
man mind,  and  It  will  be  presumed  to  be 
the  mental  status  of  all  living  persons  until 
shown  to  be  otherwise.  The  fact  that  Mrs. 
Hughey  was  sick,  or  even  very  sick,  with- 
out stating  the  character  of  her  illness,  does 
not  of  Itself  furnish  evidence  of  the  abnor- 
mal condition  called  unconsciousness.  It  Is 
true  that  consciousness  Is  often  lost  In  severe 
cases  of  illness,  but  the  occurrence  Is  not 
80  common  that  proof  of  illness  alone  will 


afford  a  basis  for  the  presumption  of  un- 
consciousness. Normal  conditions  will  be 
presumed  to  exist  in  every  Instance  till  the 
contrary  Is  shown.  The  court  had  the  right 
to  assume,  as  he  did,  that  had  the  appellee 
arrived  at  the  bedside  of  his  wife  at  the  time 
he  would  have  done  so  had  the  message  been 
punctually  delivered,  he  would  have  found 
her  conscious  and  capable  of  conversing  with 
him  in  some  form  or  to  some  extent  at  least. 
The  fact  that  she  was  unconscious  and  In  a 
dying  condition  when  he  did  arrive  is  no 
evidence  that  15  hours  before  that  time  she 
was  in  the  same  condition.  Presumptions 
which  arise  from  proof  of  a  given  status  or 
situation  operate  prospectively  and  not  re- 
trospectively. Wlndhaus  v.  Bootz,  92  Cal. 
617,  28  Pac.  557;  Bradner  on  Evidence,  p. 
627.  rurthennore,  in  this  case  we  think  the 
inference  Is  strongly  suggested  that  her  un- 
conscious condition  was  due  to  the  fact  that 
she  was  In  artlculo  mortis  when  her  bus- 
band  arrived. 

The  same  questions  here  raised  are  pre- 
sented In  different  forms  under  other  assign- 
ments, but  we  deem  it  unnecessary  to  fur^ 
ther  discuss  them. 

We  have  found  no  error  in  the  Judgment, 
and  it  is  therefore  affirmed. 


MECCA  FIRE  INS.  CO.  OF  WACO  t. 
WILDERSPIN. 

(Court  of  Civil   Appeals  of  Texas.     April  22, 
1909.     Rehearing  Denied  May  13,  1909.) 

1.  IRBUBANOK  (i  830*)— FiNDINOS  OF  PoLIOT 
— MOBTQAOE  ON  PABT  OF  PSOPBITT— "SUB- 
JECT or  Insubance." 

An  insorance  policy  on  household  goods, 
which  provided  that  It  should  b«  void  If  the 
subject  of  insurance,  being  personal  property, 
should  be  or  become  incumbered  by  a  chattel 
mortgage.  Is  not  rendered  void  by  a  mortgage  on 
a  part  of  the  property  at  the  time  the  policy 
was  executed,  where  tbq  value  of  the  nnlncum- 
beied  portion  exceeds  the  amount  of  the  insur- 
ance on  all  the  goods,  as  "subject  of  Insurance" 
means  all  property  covered  by  the  policy. 

[Ed.   Note.— For  other  cases,   see   Insurance, 
Cent  Dig.  M  829-841 ;  Dec.  Dig.  i  330.*] 

2.  SXIPUIATIONS     (S     16*)   —  COKOLTJSIVEWESB 

AND  Effect— ScBiuBSiON  of  Isboeb. 

Where  the  parties  agree  In  open  court  to 
submit  certain  issues  agreed  upon  to  the  jury, 
neither  party  can  be  heard  to  complain  or  the 
action  of  the  court  in  submitting  any  of  the 
issues. 

[Ed.  Note.— For  other  cases,  see  Stipulations, 
Dec.  Dig.  {  16.*] 

3.  STIPin.ATI0N8  (8   18*)— CONBTBUCTION   AND 

Opebahon — Submission  of  Issues. 

In  an  action  on  an  insurance  policy  for 
$500,  where  certain  Issues  of  fact,  not  includ- 
ing the  value  of  the  property,  were  submitted 
to  the  jury  by  agreement  of  the  parties  made 
in  open  court  as  the  only  issues  of  fact  to  be 
determined,  defendant  cannot  complain  that  the 
evidence  was  not  sufficient  to  support  a  finding 
that  the  property  destroyed  was  not  worth  the 
sum  alleged  in  the  petition,  as  the  agreement 
that  the  issues  submitted  were  the  only  ones 
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waa  an  admlaaion  that  the  property  destroyed 
•waa  worth  the  snm  alleged  In  the  petition. 

[Bid.  Note.— For  other  caaei,  see  Stipulationa, 
Dec.  Dig.  I  !&•] 

4L  IHSUBAHOK  (I  688*)— Intebbst  ow  Auovm 
or  Loss. 

Under  a  policr  of  insurance,  giving  the  in- 
■urance  company  90  days  after  proof  of  loss  in 
which  to  pay  the  loss,  interest  on  the  amount 
dne  will  not  begin  to  mn  until  the  expiration  of 
the  80  days. 

[Eld.  Note.— For  other  cases,  see  Insurance, 
Cent  Dig.  I  1484;  Dec.  Dig.  I  686.*] 

Appeal  from  Tarrant  Gonnty  Gonrt;  John 
In  Terrell,  Judge. 

Action  by  A.  K.  Wllderspln  against  the 
Mecca  Fire  Insurance  Company  of  Waco. 
Judgment  for  plaintUT,  and  defendant  ap- 
peals.   Modified  and  affirmed. 

The  suit  was  on  a  Are  Insurance  policy  for 
$500  written  and  dated  March  1,  1807,  cover- 
ing certain  household  goods  destroyed  by 
fire  March  18,  1807.  By  its  terms  the  policy 
was  to  continue  in  force  during  the  three 
years  next  following  its  date.  The  premium 
on  it  amounted  to  $10,  $6  of  which  was  paid 
by  appellee  to  appellant's  agent,  IiOTeJoy,  on 
the  day  the  policy  was  written,  and  the  re- 
mainder of  which  be  agreed  to  pay  about 
April  1st  following.  After  the  policy  was 
written,  possession  thereof  was  retained  by 
the  agent,  to  hold,  be  testified,  for  the  Insur- 
ance company  until  the  remainder  of  the  pre- 
mium should  be  paid,  or,  appellee  testified, 
for  safe-keeping  and  for  his  accommodation. 
After  the  goods  had  been  destroyed,  but  on 
the  day  they  were  destroyed,  appellee  tender- 
ed to  the  agent  the  balance  then  remaining 
unpaid  of  the  premium,  and  demanded  that 
possession  of  the  policy  be  delivered  to  him. 
First  refusing  to  do  so,  the  agent  finally 
received  and  receipted  appellee  for  the  $4 
tendered,  and  at  the  same  time  turned  the 
policy  over  to  him.  Before  turning  over  the 
policy  to  appellee,*  the  agent  testified,  but 
after  it  was  turned  ovor  to  him,  appellee  tes- 
tified, the  agent  indorsed  on  same  as  follows: 
"This  policy  was  delivered  March  18,  1807." 
At  the  time  the  policy  was  written,  and  at 
the  time  the  goods  were  destroyed,  a  portion 
of  them  was  incumbered  by  mortgages;  but 
the  value  of  the  nnlncumbered  portion  there- 
of exceeded  the  amount  of  the  Insurance  on 
all  the  goods.  By  its  terms  the  policy  was 
to  be  void  if  the  "subject  of  insurance  should 
be  or  become  incumbered  by  a  chattel  mort- 
gage." The  cause  was  submitted  to  a  Jury 
on  special  issues,  with  reference  to  which  the 
Judgment  recites  as  follows:  •'  •  •  *  And 
it  being  agreed  In  open  court  by  counsel 
that  there  are  only  two  Issues  of  fact  to  be 
determined  by  the  Jury  and  one  of  law  by 
the  court,  said  two  agreed  special  Issues  were 
submitted  to  the  Jury,"  etc.  The  special  is- 
sues submitted  were:  (1)  "Did  liovejoy  hold 
the  policy  In  question  at  the  time  of  the  fire 
as  the  agent  of  Wllderspln  or  as  the  agent 


of  the  insurance  company?"  Hie  Jury  an- 
swered: "He  held  It  as  the  agent  of  Wilder^ 
spin."  (2)  "Did  Wllderspln  represent  to 
liOveJoy  that  he  was  the  sole  owner  of  the 
property  described  In  the  policy?"  The  Jury 
answered:  "No."  This  appeal  is  prosecnted 
from  a  Judgment  in  favor  of  appellee  against 
appellant  for  the  sum  of  $500  and  Interest 
thereon  at  the  rate  of  6  per  cent  per  annum 
from  June  20,  1807.    , 

W.  L.  Bason,  for  appellant  Cook  ft  Orr, 
for  appellee. 

WIMiSON,  a  J.  (after  stating  the  facts 
as  above).  We  do  not  agree  with  appellant 
that,  because  it  appears  that  a  portion  of 
the  property  covered  by  the  policy  was  in- 
cumbered by  mortgages.  It  should  be  held  to 
be  void.  The  proviso  in  the  policy  referred 
to  by  appellant  as  demanding  such  a  holding 
Is  as  follows:  "This  policy  •  *  *  shall 
be  entirely  void  •  *  *  If  the  subject  of 
Insurance  be  personal  property  and  be  or 
become  Incumbered  by  a  chattel  mortgage." 
Cniintruing  strictly  the  language  of  the 
clause  in  the  contract  quoted,  the  phrase 
"subject  of  Insurance"  should  not  be  held  to 
mean  less  than  all  the  property  covered  by 
the  policy.  Giving  it  such  a  meaning,  the 
policy  was  not  void,  for  the  greater  portion 
of  the  property  insured  was  not  in  any  way 
Incumbered.  That  to  avoid  a  forfeiture  of 
rights  acquired  under  such  a  coutract  the 
phrase  referred  to  should  be  construed  to 
carry  the  meaning  Indicated  seems  to  be 
fairly  well  settled  by  the  decisions  of  tbe 
courts  of  this  state.  Bills  v.  Hibemla  Ins. 
Co.,  87  Tex.  647.  28  8.  W.  1063,  28  L.  R.  A. 
706,  47  Am.  St  Rep.  121 ;  Hartford  Fire  Ins. 
Co.  V.  Walker  (Te?.  Civ.  App.)  80  S.  W.  825; 
Id.,  84  Tex.  473,  61  S.  W.  711;  North  Brit- 
ish &  Mer.  Ins.  Co.  v.  Freeman  (Tex.  Civ. 
App.)  33  S.  W.  1081;  Georgia  Home  Ins.  Ca 
V.  Brady  (Tex.  Civ.  App.)  41  S.  W.  516. 

It  is  Insisted  that  the  court  should  not 
have  submitted  to  the  Jury  as  an  issue  to  be 
determined  by  them  a  question  as  to  whether, 
while  holding  the  policy,  Lovejoy  waa  acting 
as  appellee's  or  appellant's  agent,  but  in- 
stead should  have  submitted  to  them  a  ques- 
tion as  to  whether  the  policy  had  been  deliv- 
ered to  appellee  prior  to  the  fire  or  not 
From  the  recital  In  the  Judgment  It  appears 
that  tbe  Issue  so  submitted  In  open  court 
was  agreed  to  by  the  parties  as  one  of  the 
only  two  Issues  of  fact  In  the  case.  This  be- 
ing true,  neither  of  the  parties  should  be 
heard  to  complain  of  the  action  of  the  court 
In  submitting  It  Rule  47  for  district  courts 
(G7  S.  W.  xxlv).  For  a  like  reason,  the  com- 
plaint made  that  the  evidence  was  not  suffi- 
cient to  support  a  finding  that  tbe  property 
destroyed  was  worth  as  much  as  $500  will 
not  be  considered.  The  agreement  that  the 
Issues  of  fact  submitted  were  thtt  only  ones 


•For  otbar  cum  ■••  um*  topic  and  section  NUMBER  In  Dec.  ft  Am.  Digs.  1907  to  date,  ft  Rep\tar  IndezM 


Digitized  by 


Google 


Tbz.) 


ATCHISON,  T.  &  8.  F.  BY.  CO.  v.  PICKENS. 


1133 


!n  the  cue  ahoold  be  treated  as  an  admlBslon 
that  the  property  destroyed  was  worth  the 
■um  It  was  alleged  In  the  petition  to  be 
worth. 

The  Jndgmoit  In  appellee's  favor  was  for 
Interest  on  the  snm  recovered  from  June  20, 
1907.  By  a  term  in  the  policy  appellant  was 
not  bound  to  pay  on  account  of  a  loss  cover- 
ed by  it  until  90  days  after  it  had  been  fnr- 
nished  with  proof  of  such  loss.  It  was  not 
furnished  with  such  proof  until  May  7,  1907. 
Therefore  the  judgment  should  have  been 
for  interest  from  August  6,  Instead  of  from 
June  20,  1907.  Queen  Ins.  Co.  t.  Jefferson 
Ice  Co.,  64  Tex.  678;  4  Cooley's  Briefs  on 
Ins.  p.  3838. 

It  will  be  80  reformed  as  to  adjudge  in- 
terest on  the  amount  of  the  recovery  from 
August  6,  1907,  and  as  so  reformed  will  be 
affirmed.  The  costs  of  this  appeal  will  be  ad- 
Judged  against  appellee. 


ATCHISON,    T.    ft    S.    F.    KY.    00.    T. 

PICKENS,  t 

(Court  of  Civil  Appeals  of  Tezaa.     April  21, 
1900.     On  Rehearing,  May  12,  1009.) 

1.  STATDTES    (J    281*)  —  PUBADIWO    FoBEion 

Statutcs— Necessitt. 

In  an  action  for  injuries  to  an  employ^  in 
another  state,  in  the-  absence  of  pleading  and 
proof  as  to  the  law  of  Buch  other  state,  the 
law  of  the  forum  will  be  applied. 

[Ed.    Note.— For   other   cases,    see   Statntes, 
Cent  Dig.  |  380;   Dec.  Dig.  (  281.*] 

2.  Apfeai,  ahd  Ebbob  (S  882*)— Bbbob  Ir- 

VITED  BT  AFPELLAHT. 

The  error  of  submitting  a  cause  on  an 
erroneons  theoiy  cannot  be  said  to  have  been 
invited  by  appellant  by  requests  for  instruc- 
tions, where  such  requests  were  offered  in  ex- 
planation and  amplification  of  the  general  in- 
structions. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent.  Dig.  {  8002;   Dec.  Dig.  |  882.*] 

On  Motion  for  Rehearing. 

8.  TBBBITOBIES  ({  11*)— LSOISI.ATIVK  POWEB 
OF  CONQBESS— C0NBTITUTI0NAI.ITT  OT  Ek- 
PLOTEB'S  IiIABIUTT   ACT. 

The  federal  employer's  liability  act  (Act 
Cong.  June  11,  1906,  c.  3073,  34  Stat  232  [U. 
S.  Comp.  St.  Supp.  1907,  p.  891])  is  constitu- 
tional in  its  application  to  injuries  to  an  em- 
ploye in  territories,  notwithstanding  its  nn- 
constitntionality  in  its  application  to  interstate 
commerce;  the  provisicnts  defining  the  liabili- 
ties of  employers  engaged  in  commerce  in  any 
territoiy  being  within  the  power  of  Congress  to 
govern  territories  and  independent  of  ue  pro- 
visions relating  to  carriers  enf[aged  in  interstate 
commerce  based  on  the  constitutional  power  of 
Congress  to  regulate  interstate  commerce. 

[Ed.  Note.— For  other  cases,  see  Territories, 
Cent  Dig.  8  8;    Dec  Dig.  i  11.*] 

4.  CoUBTB  (S  91*)  —  Decision  or  Scfbeue 
CoDBT— Hftect   ok    Coubt   of    City   Ap- 

FBAUI. 

The  decisions  of  the  Supreme  Court  on 
the  validity  of  the  federal  employer's  liability 
act  (Act  Cong.  June  11,  1906,  c.  am,  34  Stat 
282  tU.  8.  Comp.  St  Supp.  1907,  p.  891])  in 


its  application  to  causes  arising  in  territories 
will  be  followed  by  the  CJonrt  of  Civil  Appeals. 
[Ed.  Note.— For  other  eases,  see  (Tourts,  Cent 
Dig.  {  326 ;    Dec.  Dig.  i  91.*] 

Appeal  from  District  Court,  EI  Paso  Coun- 
ty;  J.  M.  Goggln,  Judge. 

Action  for  personal  Injuries  by  M.  E.  Pick- 
ens against  the  Atchison,  Topeka  &  Santa  V6 
Railway  Company.  From  a  Judgment  for 
plaintiff,  defendant  appeals.  Affirmed  on 
rehearing. 

Terry,  Cavin  &  Mills  and  A  H.  Colwell, 
for  appellant  P.  H.  Clarke  and  T.  A  Fal- 
Tey,  for  appellee. 

JAMES,  C.  J.  The  action  is  for  damages, 
the  petition  alleging  injury  received  by  ap- 
pellee, a  brakeman  lo  appellant's  service, 
while  working  as  such  between  Raton  and 
Las  Vegas,  N.  M. ; .  that  plaintiff  was  caused 
to  fall  from  the  top  of  a  caboose  through 
the  negligence  of  the  engineer  of  a  pusher 
engine  in  suddenly  withdrawing  said  engine, 
by  reason  of  which  the  caboose  was  suddenly 
Jerked  and  jarred.  The  answer  was  general 
demurrer  and  denial,  assumed  risk,  and  con- 
tributory negligence.  Plaintiff  was  awarded 
$7,600. 

By  the  assignments  of  error  appellant  com- 
plains of  the  charge  submitting  the  case  on 
the  theory  of  comparative  negligence;  this 
being  based  upon  the  act  of  Congress  known 
as  the  "Employer's  Liability  Act  (Act  June 
11,  1906,  c.  3073,  84  Stat  232  [U.  S.  Oomp. 
St.  Supp.  1907,  p.  891]),"which  has  since  the 
trial  been  declared  unconstitutional  by  the 
Supreme  Court  of  the  United  States.  There 
are  assignments  also  which  complain  of  the 
charge  in  applying  the  rule  as  to  the  acts 
of  fellow  servants  as  the  same  obtains  in  this 
state,  instead  of  applying,  as  appellant  says, 
the  law  which  prevails  in  New  Mexico  on 
the  subject,  which  appellant  states  is  differ- 
ent from  ours.  We  have  held  that,  if  the 
law  of  New  Mexico  is  different,  It  is  a  fact 
necessary  to  be  alleged  and  shown,  and, 
where  this  has  not  been  done,  the  rule  that 
governs  here  will  be  applied.  Railway  v. 
Mills  (Tex.  Civ.  App.)  108  S.  W.  480;  Tempel 
V.  Dodge,  89  Tex.  71,  82  S.  W.  514,  88  S.  W. 
222. 

In  reference  to  the  submission  of  the  case 
upon  the  rule  of  comparative  negligence,  ap- 
pellee argues  that  the  error  was  invited.  We 
overrule  this.  It  appears  that  the  requested 
charges  upon  which  this  argument  is  found- 
ed were  asked  in  explanation  and  amplifica- 
tion of  the  charge  of  the  court,  and  they 
refer  In  terms  to  it,  and  therefore  it  appears 
they  were  asked  after  the  court's  charge  was 
prepared  and  Imown.  Under  these  circum- 
stances the  charge  cannot  be  held  to  have 
been  induced  by  the  requests.  Moreover,  it 
is  probable,  and  we  may  say  manifest,  that  the 
act  of  Congress,  since  pronounced  unconstl- 
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false  theory,  and  to  this,  and  not  to  the  re- 
quests of  defendant,  tbe  charges  complained 
of  were  really  due.  We  are  of  opinion  that 
the  charges  as  given  were  not  invited  error; 
and  that  appellant,  owing  to  the  circumstan- 
ces, should  not  be  held  estopped  by  said  re- 
quests or  by  proceeding  with  the  trial  of  the 
case  upon  that  theory. 

In  order  for  appellant  to  be  relieved  of  the 
consequences  of  the  judgment.  It  was  not 
necessary  for  it  to  show  to  this  court  that  the 
facts  were  not  sufDclent  to  warrant  the  re- 
covery had,  nor  that  the  verdict  waa  excess- 
ive. 

Reversed  and  remanded. 

On  Rehearing. 

The  motion  has  been  held  for  some  time 
awaiting  further  decisions  touching  the  va- 
lidity of  Act  Cong.  July  11,  1906,  c.  8073,  34 
Stat.  232  (U.  8.  Comp.  St.  Supp.  1907,  p.  891), 
known  as  the  "Employer's  I/labillty  Act,"  in 
its  application  to  territories,  In  view  of  the 
decision  of  the  Court  of  Appeals  for  the  Dis- 
trict of  Columbia  In  the  case  of  Hyde  v.  Rail- 
way Co.,31App.  D.  C.  466,  affirming  the  va- 
lidity of  the  act  in  its  reference  to  territories. 
1'he  Supreme  Court  of  this  state  has  recently 
In  the  case  of  Gutierrez  v.  Railway  Co.,  117  S. 
W.  426,  adopted  this  view. 

Our  opinion  has  been  that  it  is  evident  that 
Congress  had  no  Intention  to  enact  any  but 
a  general  statute,  and  would  not  have  enact- 
ed this  statute,  independent  of  its  having 
general  application  to  all  cases  arising  un- 
der its  provisions,  and  that  the  effect  of  the 
decision  of  the  Supreme  Court  of  the  United 
States  in  Howard  v.  III.  Cent.  R.  R.  Co., 
207  U.  S.  463.  28  Sup.  Ct.  141,  52  L.  Ed.  297, 
was  to  nullify  the  act  entirely.  In  the  above 
circumstances  our  views  should  be  subor- 
dinated to  those  of  the  highest  court  of  this 
state,  and  we  therefore  grant  the  motion  for 
rehearing,  and,  no  error  otherwise  appearing 
in  the  record,  the  judgment  of  the  district 
court  is  affirmed. 


WRIGHT  V.  RILET. 

(Court  of  Civil  Appeals  of  Texas.     April  15, 

1909.     Rehearing   Denied   May   13,   1909.) 

1.  VlNDOB     AND     PUBCHASEB      (J     27*)— BOKD 

FOB   Title— EJsTATK   Convkted. 

Where  the  purchase  price  has  been  paid,  a 
bond  for  title  to  land  operates  to  convey  to  the 
grantee  an  equitable  title. 

[Bd.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Cent.  Dig.  {  32;    Dec.  Dig.  f  27.*] 

2.  Tbespasb  to  Tbt  Title  (J  10*)— Title  to 

SUPFOBT. 

A  t>ond  for  title  to  land  after  the  payment 
of  the  purchase  price  is  an  equitable  title,  which 


Sue  and  Limitations. 

Rev.  St  1895,  art.  3360,  limiting  the  Ume 
for  suing  for  specific  performance  of  a  contract 
to  convey  land,  does  not  apply  to  an  action  of 
trespass  to  try  title  for  the  recovery  of  the 
land  pursuant  to  a  bond  for  the  conveyance 
after  payment  of  the  price. 

[Kd.  Note.— For  other  cases,  see  Trespass  to 
Try  TiUe,  Cent.  Dig.  H  30.  31;  Dec  Dig.  i 
25.»] 

4.  Contbacts  (I   108*)  —  Vaiiditt  —  Public 
Policy. 

A  contract  by  a  railroad  section  foreman 
to  procure  a  switch  track  to  t>e  constructed  at  a 
specified  place  by  the  company,  in  consideration 
for  a  conveyance  of  land  to  him,  is  not  void  as 
against  public  policy;  the  track  being  l>ene- 
ficial  to  the  company  and  to  the  public 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Dec  Dig.  {  lOa*] 

5.  Tbebpass  to  Tbt  Trru  ({  S3*)— Pleading 
—Effect  of  Plea. 

In  trespass  to  try  title,  pleas  of  general 
denial,  not  ^ilty,  statute  of  limitations,  and 
want  of  consideration  for  the  contract  on  which 
plaintiff's  title  is  based,  have  the  legal  effect 
of  admitting  possession  in  plaintiff. 

[BJd.  Note.— For  other  cases,  see  Trespass  to 
Try  TiUe,  Cent  Dig.  iS  42-46;  Dec  Dig.  | 
33.*] 

Appeal  from  District  Court,  Hall  County; 
S.  P.  Huff,  Judge. 

Action  by  T.  J.  Riley  against  D.  M.  Wright 
From  a  judgment  for  plaintiff,  defendant 
appeals.    Affirmed. 

The  suit  was  brought  by  appellee  against 
appellant  in  the  ordinary  form  of  trespass  to 
try  title  to  certain  lots  In  the  town  of  EMel- 
line  in  Hall  county,  Tex.  Appellant  answer- 
ed by  general  denial,  not  guilty,  statute  of 
limitation  of  10  years  under  artlde  3360, 
Rev.  St  1895,  and  a  plea  of  want  of  consid- 
eration for  the  execution  of  a  certain  bond 
for  title.  A  trial  without  a  jury  resulted  In 
the  court's  rendering  judgment  for  appellee 
for  the  land  sued  for. 

Appellee  offered  in  evidence  a  patmt  from 
the  state  of  Texas  to  appellant  to  160  acres 
of  land,  being  the  northwest  one-fonrth  of 
section  No.  796,  Block  H,  Waco  &  Northwest- 
ern Railroad  Company,  In  Hall  county,  Tex., 
dated  May  31,  1897,  recorded  June  30,  1897. 
He  next  offered  the  following  written  instru- 
ment, duly  acknowledged  and  recorded  Jan- 
uary 22,  1895:  "Know  all  men  by  these  pres- 
ents that  I,  D.  M.  Wright  (an  unmarried 
man),  of  the  county  of  Hall,  and  state  of 
Texas,  held  and  firmly  bound  to  T.  J.  Riley 
of  the  county  of  Hall  and  state  of  Texas,  iu 
the  sum  of  $300.00  to  be  paid  to  said  T.  J- 
Riley,  executors,  administrators,  or  assigns, 
to  the  payment  whereof  I  bind  myself,  my 
heirs,  executors,  and  administrators,  firmly 
by  these  presents,  dated  this  6th  day  of  Octo- 
ber, 1892.  The  condition  of  the  above  obliga- 
tion is  that,  whereas,  the  above-bound  D.  M. 
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lots  In  certain  blocks  In  the  town  of  EstelUne, 
Hall  county,  Tex.,  as  shown  by  the  plat  of 
said  town  recorded  In  the  deed  records  of 
Hall  county,  Tex.].  The  consideration  paid 
and  agreed  to  be  paid  for  said  land  Is  as  fol- 
lows: $150  to  me  in  hand  paid  by  T.  J.  Riley. 
Now  if  the  said  D.  M.  Wright  shall  upon  re- 
ceiving a  patent  from  the  state  of  Texas 
make  or  cause  to  be  made  to  the  said  T.  J. 
Kiley,  his  heirs,  assigns,  and  legal  representa- 
tives, a  good  and  sufficient  title  to  said  prem- 
ises, then  this  obligation  shall  be  null  and 
void ;  otherwise  It  shall  remain  in  full  force 
and  effect.  D.  M.  Wright"  The  effect  of  ap- 
pellee's testimony,  elicited  on  his  examina- 
tion as  a  witness,  and  the  only  oral  evidence 
in  the  record,  was  that  the  appellant  agreed 
with  appellee,  who  was  a  section  foreman  of 
the  railway  company,  to  sell  and  convey  to 
him  the  lots  sued  for  if  he  would  procure  the 
railway  company  to  put  in  a  side  track  to 
Its  main  line  at  EstelUne.  Appellee  carried 
out  the  agreement  and  procured  and  had  the 
railway  company  to  put  in  the  side  track. 
Appellant  then  sold  appellee  the  lots  sued 
for  and  executed  the  instrument  above  set 
out  in  payment  for  the  said  services  of  ap- 
pellee. Appellee's  petition  was  filed  October 
7,  1907. 

Fires  &  Diggs,  for  appellant.    T.  J.  Mont- 
gomery and  H.  E.  Deaver,  for  appellee. 

LEVY,  J.  (after  stating  the  facts  as  above). 
By  his  first  assignment  of  error  appellant 
claims  that  this  suit  is  an  action  for  specific 
performance  of  a  contract  for  the  conveyance 
of  land,  and  was  therefore  barred  by  limita- 
•  tlon  of  10  years  under  article  3360,  Rev.  St 
1895,  at  the  time  suit  was  brought.  We  do 
not  think  the  contention  can  be  sustained. 
It  was  clearly  a  suit  by  the  appellee  to  re- 
cover the  land,  and  not  a  distinct  action  for 
a  decree  for  the  enforcement  or  the  perform- 
ance of  the  contract  to  convey  the  same.  The 
bond  for  title  offered  In  evidence  was  relied 
on,  as  It  could  be,  as  a  species  of  title  to  the 
land.  A  bond  for  title,  when  the  purchase 
price  has  been  paid,  which  was  done  in  this 
case,  operates  to  convey  to  the  grantee  an 
equitable  title ;  and  an  action  of  trespass  to 
try  title  against  the  grantor,  as  is  this  suit 
may  be  maintained  on  such  equitable  title. 
Miller  V.  Alexander,  8  Tex.  36;  Wright  v. 
Thompson,  14  Tex.  558;  Elliott  v.  Mitchell, 
47  Tex.  at  page  450;  Downs  v.  Porter,  54 
Tex.  69;  Thompkins  v.  Broocks  (Tex.  Civ. 
App.)  48  S.  W.  70.  It  follows,  we  think, 
that  the  statute  of  limitation  of  article  3360, 
Rev.  St  1895,  is  not  applicable  to  the  case. 
By  the  second  assignment  it  is  contended 


man  of  the  railway  company  to  procure  a 
switch  to  be  located  on  the  main  line  of 
the  railway  company  at  EstelUne,  was  void 
as  against  public  policy.  We  think  It  should 
be  held  In  the  case  under  the  evidence  that 
the  services  rendered  by  appellee  under  his 
agreement  with  appellant  were  a  valuable 
consideration  paid  for  the  land,  and  the 
court  did. not  err.  It  does  not  appear  that 
the  services  rendered  by  appellee  were  in 
violation  of  law,  or  were  or  had  a  tendency 
at  the  time  or  now  to  be  Injurious  to  the 
public  or  against  the  public  good.  Unless 
the  agreement  or  services  could  be  held — and 
we  do  not  think  they  could  be— to  fall  within 
the  classes  or  either  of  them  stated,  they 
would  not  be  void.  9  Cyc.  483.  The  agree- 
ment and  services  did  not  go  further  than  to 
merely  procure  the  railway  company  to  con- 
struct a  side  track  to  Its  main  line  at  the 
town  of  EstelUne.  This  but  enabled  the 
railway  company  to  perform  its  full  duty  to 
the  public,  and  was  beneficial  to  It  and  the 
public  and  the  appellant 

The  ruling  on  the  first  assignment  disposes 
of  the  third  assignment 

By  the  fourth  assignment  it  Is  contended 
that  the  court  erred  in  rendering  Judgment 
for  appellee,  because  the  evidence  fails  to 
show  that  the  lots  sued  for  are  covered  by 
the  land  described  in  the  patent  We  do  not 
think  that  the  objection  that  the  evidence 
does  not  sustain  appellee's  right  to  recover 
the  particular  lots  sued  for  is  tenable.  The 
bond  for  title  clearly  describes  the  land  sold 
and  contracted  to  be  conveyed  by  appellant 
as  certain  lots  in  certain  blocks  In  the  town 
of  EstelUne  In  Hall  county,  Tex.,  "as  shown 
by  the  plat  of  said  town  which  is  recorded 
In  volume  5  of  Records  of  deeds  of  Hall 
County,  Tex."  The  pleas  of  appellant  have 
the  legal  effect  to  admit  possession  in  appel- 
lee. Appellee  being  In  possession  of  the  par- 
ticular lots  under  tide  superior  to  appel- 
lant's, and  there  being  no  doubt  as  to  the 
identity  of  the  land  sued  for  and  claimed  by 
appellee,  he  was,  as  against  appellant  enti- 
tled to  recover  the  same. 

The  case  was  ordered  affirmed. 


McKEB  V.  WEST. 
(Court  of  Civil  Appeals  of  Texas.     April  28, 

1909.      Rehearing   Denied    May   19,    1909.) 
1.  Public    Lands   (§    178*)— Land    Office- 

Right  to  File  Tbansfebs  of  Lease. 
A  transfer  of  a  lease  of  school  lands  is 
authorized  to  be  filed  in  the  land  office  with- 
out being  acknowledged  by  the  grantor,  or  re- 
corded in  the  county  where  the  land  is. 

[Ed.  Note. — For  other  cases,  see  Public  Lands, 
Cent.  Dig.  M  579,  582;    Dec.  Dig.  {  178.*] 
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2.  Evidence  (i  3i2*)  —  Docuuentabt  Evi- 
DEiroa  —  OEsrmxD  Copies  —  Recobdb  in 
LA.ND  Omoi. 

A  transfer  ot  a  lease  o<  sdiool  lands,  beinx 
a  record  of  the  land  office  In  which  It  la  filed, 
certified  copies  thereof  were  admissible  as  prima 
facie  evidence  In  an  action  to  try  title  to  the 
land  In  question,  under  Saylea'  Ann.  Civ.  St 
1887,  art  2306,  making  translated  copies  of 
records  In  the  land  ofl!ce,  certified  to  under  the 
hand  of  the  translator  and  the  commissioner 
of  the  General  Land  Office,  attested  with  the 
seal  of  the  office,  j)rlma  facie  evidence  In  all 
cases  where  the  original  records  would  be  evi- 
dence. 

[Ed.    Note. — For   other   cases,   see   Evidence, 
Cent.  Dig.  f  1308;   Dec.  Dig.  {  342.*] 

&  Evidence  (j  842*)  —  Docukentabt  Evi- 
dence —  Cebtified  Copies  —  Lettebs  or 
Land  Cohmibsionbb. 

Copies  of  letters  of  the  land  conunlasionei', 

preserved  in  the   ordinary  way,  are  copies  of 

records  of  the  land  office. 

[Ed.    Note.— For  other   cases,   see   Evidence, 
Cent  Dig.  i  1306;   Dec.  Dig.  f  342.*] 

4.  Appeal  and  Ebbob  ({  lOol*)— Rbvibw— 
Habmless  Ebbob  —  Admission  or  Evi- 
dence. 

Admission  of  a  letter  from  the  land  com- 
missioner to  show  an  award  of  land  to  defend- 
ant. In  an  action  to  try  title  to  the  land,  if  er- 
ror, was  harmless,  where  the  award  to  defend- 
ant was  otherwise  shown. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Brror,  Cent  Dig.  {  4161 ;  Dec.  Dig.  (  1061.*] 

9.  Tbbspass  to  Tet  Title  (J  38*)— Awabd 
and   Sale  bt  Land  ComnssiONER— Pbe- 

BUMPTION  AB  TO   VaLIDITT. 

In  trespass  to  try  title  to  public  school 
land,  held  by  defendant  under  an  award  and 
sale  of  the  iand  commissioner  as  additional  to 
bis  home  section,  under  the  presnmption  In 
favor  of  the  ralidiiy  of  the  commissioner's  act, 
it  will  be  presumed  that  defendant  was  owner 
of  his  home  section  when  he  applied  for  the 
additional  land,  until  the  contrary  is  affirma- 
tively shown. 

[Ed.  Note.— For  other  cases,  see  Trespass  to 
Try  Title,  Cent  Dig.  {  53 ;   Dec.  Dig.  |  38.*] 

6.  Judgment  (g  261*)  —  CoNroBMirr  to 
Pleaoino— Flea  or  Not  Guiltt  in  Tbbs- 
pass TO  Tbt  Title. 

In  trespass  to  try  title,  where  defendant 
•imply  pleads  not  guilty,  the  appropriate  Judg- 
ment for  defendant  is  that  plaintiff  talce  noth- 
ing by  his  suit;  but  a  further  adjudication  of 
title  and  right  of  jMsseasion  would  add  nothing 
thereto. 

[Ed.   Note. — For   other  cases,   see  Judgment, 
Cent  Dig.  |  437;    Dec.  Dig.  |  231.*] 

7.  Jttdoment  (I  251*)  —  Confobmitt  to 
Pleading — Plea  of  Not  Guilty— Wbit  of 
Possession. 

In  trespass  to  tn  title,  where  defendant 
•Imply  pleaded  not  guilty,  an  award  to  defend- 
ant of  a  writ  of  possession  upon  rendering  judg- 
ment In  his  favor  was  Improper,  as  going  be- 
yond what  was  Involved  In  the  pleadings. 

[Ei.  Note.— For  other  cases,  see  Judgment, 
Cent  Dig.  {  437;   Dec.  Dig.  {  251.*] 

&  Costs  (|  238*)— Costs  on  Appeal— Fail- 
UBE  TO  Call  Coubt'b  Attention  to  Ebbob. 
In  trespass  to  try  title,  where  the  court  on 
lendering  judgment  for  defendant  awarded  him 
a  writ  ot  possession  which  was  not  Justified  by 
the  pleadmgs,  and  plaintiff  did  not  call  the 
error  to  the  attention  of  the  court,  the  reforma- 
tion of  the  judgment  In  that  respect  on  appeal 


will  not  relieve  plaintiff  from  th«  eosta  of  ap- 
peal. 

[Ed.  Note.— For  other  eases,  sea  Costs,  Cent. 
Dig.  1  912;  Dec;  Dig.  f  ^sl*] 

Appeal  from  District  Court,  Scbleicber 
County;  J.  W.  Timmlns,  Judge. 

Trespass  to  try  title  by  J.  F.  McKee  against 
C.  C.  West  Judgment  for  defendant,  and 
plaintiff  appeals.    Reformed  and  affirmed. 

L.  H.  Brlghtman,  for  appellant  SUlimanii 
ft  Campbell,  for  appellee. 


JAMES,  G.  J.  Action  by  McKee  of  trespass 
to  try  title  to  school  section  106  in  blodc 
A  granted  the  Houston,  East  &  West  Texas 
Railway  Company  in  Schleicher  county. 
The  court  rendered  Judgment  for  the  defoid- 
ant  West 

Appellant's  only  proposition  under  his  first 
assignment  of  error  is:  "The  Commissioner 
of  the  General  Land  Office  cannot  give  a  cer- 
tificate of  fact  -which  would  be  admissible  in 
evidence  based  on  an  Instrumoit,  which  said 
instrument  itself  would  not  be  admissible  If 
offered."  The  only  question  whldi  this  prop- 
osition raises  is  that  the  documents  from 
which  the  fact  certified  to  was  taken  would 
not  themselves  have  been  admissible.  Tlie  dr- 
tlflcate  of  the  commissioner  was  as  follows: 
"I,  J.  T.  Roblson,  chief  clerk  and  acting 
commissioner  of  the  General  Land  Office  of 
the  state  of  Texas,  do  hereby  certify  that  the 
records,  papers  and  documents  of  said  office 
show  that  on  the  9th  day  of  Febmair,  1898. 
W.  S.  Davis  conveyed  to  H.  A.  Thompson,  all 
of  his  right,  title  and  interest  in  and  to 
school  sections  16,  106,  108  and  166,  Block  A. 
H.,  E.  ft  W.  T.  Ry,  Co.,  in  Schleicher  county, 
which  were  leased  to  the  said  W.  S.  Davis,  in 
lease  20,492.  That  on  March  27,  1906,  H.  A. 
Thompson  conveyed  all  his  title  and  lease- 
hold Interest  In  and  to  all  of  lease  No.  20,492 
to  C.  C.  West,  which  latter  transfer  was 
filed  in  this  office  April  4,  1906,  and  said  sec- 
tion 106,  was  canceled  out  said  lease  20,492, 
and  sold  to  C.  G  West  April  12, 1906."  When 
the  above  was  offered,  plaintiff  interposed  ob- 
jections thereto,  and  "for  the  purposes  of  the 
bill  of  exception  only,"  in  connection  with 
the  objections,  offered  and  Introduced  cer- 
tified copies  from  the  commissioner  of  the 
transfer  of  said  lease  from  Davis  to  H.  A. 
Thompson,  and  of  tha  transfer  of  same  from 
Thompson  to  West  These  certified  copies 
showed  that  neither  of  the  transfers  was  ac- 
knowledged by  the  grantor,  nor  recorded  in 
the  county  where  the  land  was  situated.  It 
was  proved  tltat  the  tract  In  question  was 
Included  in  a  lease  to  W.  S.  Davis  tliat  ran 
for  10  years  from  September  29,  1897.  Thers 
can  be  no  doubt  that  the  transfers  of  the 
lease  were  authorized  to  be  filed  in  the  land 
office,  and  became  records  of  that  office  with- 
out being  acknowledged  or  recorded  in  the 
county  where  the  land  is.    There  is  no  stat- 


•ror  other  caa««  *ea  um*  topic  snd  •acttsn  NUMBER  In  Dec.  ft  Am.  Digs.  U07  to  date,  *  Reporter  lodexss 


Digitized  by 


Google 


TV^ 


INTERNATIONAL  At  O.  N.  B.  00.  t.  FOBD. 


1137 


ute  requiring  snch  papers  to  be  acknowledged 
in  order  to  be  filed  and  acted  upon  In  that 
o£Bce,  and  being  records  of  the  ofBce^  article 
2306,  Saylea'  Ann.  Civ.  St  1897,  made  certi- 
fied copies  of  them  prima  facie  evidence. 
The  proposition  under  the  first  assignment 
does  not  raise  the  question  of  whether  or 
not  the  facts  stated  In  the  commissioner's 
certificate  were  such  as  it  is  contemplated  by 
said  article  he  maj  certify  to. 

The  second  assignment  complains  of  the 
admission  of  a  certified  copy  from  the  land 
ofilce  as  follows:  "AprU  5,  1906.  Mr.  O.  O. 
West,  Eldorado,  Texas — Dear  Sir:  This  de- 
partment is  In  receipt  of  yonrs  of  the  27th 
Hit.  in  which  you  state  that  yon  desire  to 
purchase  sec.  106  block  A,  certificate  SS,  H. 
EL  A  W.  T.  Ry.  Co.,  In  Schleicher  county  em- 
braced In  lease  No.  20,492,  under  your  pref- 
erence right  as  assignee  of  the  said  lease.. 
Ton  are  advised  that  this  section  will  be  sub- 
ject to  sale  to  you  as  a  whole  as  dry  agricul- 
tural at  $6.00  per  acre  as  provided  by  the 
act  of  April  15,  1905.  Respectfully,  John  J. 
Terrell,  Commissioner."  The  commissioner's 
certificate  to  this  paper  shows  that  was  a 
"copy  of  the  imprint  of  a  letter  as  appears  on 
page  601  of  Letter  Book  vol.  1.  No.  820 
which  said  volume  is  kept  as  an  archive  in 
this  ofllce."  We  are  of  opinion  that  the  cop- 
ies of  letters  of  the  land  commissioner,  pre- 
served in  the  ordinary  way,  are  copies  of  rec- 
ords of  that  office.  However,  the  admission 
of  this  in  evidence  was  harmless  as  the 
award  of  the  land  to  West  was  otherwise 
shown. 

The  fourth  assignment  is  that  the  conrt 
erred  In  rendering  judgment  for  the  defend- 
ant, and  In  holding  that  defendant  was  en- 
titled to  recover  the  land  in  controversy  as 
additional  land  to  section  No.  78  block  cer- 
tificate 41  granted  to  the  Houston,  East  ft 
West  Texas  Railway  Company.  Appellant's 
proposition  is :  "A  person  buying  school  land 
as  additional  to  some  other  land  must  have 
title  to  the  home  or  mother  tract  before  they 
are  entitled  to  buy."  Defendant  holding  un- 
der an  award  and  sale  by  the  land  commis- 
sioner, the  presumption  was  in  favor  of  the 
validity  of  that  ofllcer's  act  until  plalntifr  af- 
flrmatlvely  showed  Its  Invalidity.  No  evidence 
was  offered  to  show  that  defendant  was  not 
In  fact  owner  of  his  home  section  at  the  time 
he  applied.  The  fact  was  sustained  by  the 
presumption. 

The  third  assignment  is  that  the  conrt 
erred  in  giving  Judgment  in  favor  of  defend- 
ant because  the  evidence  shows  that  the  land 
was  under  lease  at  the  time  the  defendant  fil- 
ed on  the  same,  and  at  the  time  it  was  award- 
ed to  him,  and  the  evidence  falls  to  show 
tliat  the  defendant  was  the  assignee  of  lease 
No.  20,492  Issued  to  W.  S.  Davis.  The  evi- 
dence did  show  that  West  was  the  assignee 
of  the  lease  at  the  time.  Appellant  assigns 
as  fundamental  error  the  rendition  of  a  Judg- 


ment in  favor  of  appellee  for  the  title  and  pos- 
session of  the  land,  there  being  no  affirmative 
pleading  by  the  defendant  It  has  been  held 
that,  when  defendant's  pleading  Is  simply  not 
guilty,  the  appropriate  Judgment  is  that 
plaintiff  take  nothing  by  his  suit  Still  the 
further  adjudication  of  title  in  the  defendant 
adds  nothing  to  it,  citing  French  v.  Olive,  67 
Tex.  403,  8  S.  W.  568.  We  think  an  adjudi- 
cation of  the  title  and  the  rigiht  of  possession, 
would  comprehend  no  more  than  Is  involved 
in  an  adjudication  that  plaintiff  take  nothing 
by  his  suit.  But  the  judgment  here  goes  still 
further,  and  awards  defendant  a  writ  of  pos- 
session. This  appears  to  go  beyond  what 
was  Involved  in  the  pleadings,  and  ought  not 
to  be  in  the  Judgment.  However,  tliis  mat- 
ter was  not  called  to  the  attention  of  the  tri- 
al court,  where  doubtless  it  would  have  been 
remedied,  and  therefore  the  reformation  of 
the  Judgment  in  this  respect  will  not  relieve 
appellant  from  being  taxed  with  the  costs 
of  this  appeal. 

The  above  disposes  of  all  the  assignments 
of  error,  and  the  Judgment  will  be  reformed 
and  affirmed. 


INTERNATIONAL  ft  G.  N.  R.  CO.  t.  FORD. 

(Court  of  Civil  Appeals  of  Texas.     April  17, 
1909.     Rehearing   Denied    May   16,    1909.) 

1.  NE0I,I0EKCB  (i  4*)  —  INJUBIES  TO  Pabsen- 

OEKs— Instructions— "Obdisabt  Care." 
An  instruction  defining  "ordinary  care"  as 
that  degree  of  care  which  a  person  of  ordinary 
prudence  wonid  usually  exercise  under  the  same 
circumHtnnces,  and  the  failure  to  use  such  care 
is  neglii^ence.  is  not  erroneous  because  of  a  quali- 
fication of  the  word  "exercise"  by  the  word 
"usually." 

[Ed.  Note.— For  other  ctieen,  see  Negligence, 
Cent.  Dig.  {  6 ;  Dec.  Dig.  |  4.*] 

2.  Tbial  (I  296*)  —  iNSTBUcnoNs  —  Cnu  by 
Othkb  Inbtbuctiok. 

Error  in  an  instruction  as  to  negligence  of 
a  carrier  in  not  furnishing  a  stool  to  enable  a 
passenger  to  alight,  aa  not  being  based  on  the 
evidence,  is  cured  by  the  giving  of  a  special 
charge  at  the  request  of  the  carrier  withdraw- 
ing that  issue  from  the  jury. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  «»  717,  718;  Dec.  Dig.  §  296  ;•  Carriers, 
Cent  Dig.  {  1406.] 

3.  Cabbiebs   (S   321*)— Irjubies  to  Passcn- 

geb— inbtbuotions. 

In  an  action  (or  Injuries  to  a  passenger,  in 
which  the  acts  of  negligence  charged  were  a 
failure  to  stop  the  train  at  a  safe  place,  failure 
to  light  the  place,  and  a  failure  to  assist  plain- 
tiff to  alight,  an  instruction  to  find  for  defend- 
ant, if  defendant  was  guilty  of  the  acts  charged, 
enumerating  them,  and  using  the  conjunctive 
instead  of  the  disjunctive,  is  not  erroneous  by 
the  use  of  the  conjunctive,  in  view  of  another 
instruction  authorizing  the  jury  to  find  for 
plaintiff,  if  defendant  was  guilty  of  either  of 
the  acts  of  negligence  charged. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  {{  1326,  1332;   Dec  Dig.  i  821.*] 
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4.  Tbial  (i  263*) — Requbsts  fob   Inbtbuo- 
noNB— Oirnre  Onx  of  Severai,. 

Where,  in  an  action  for  injuries  to  a 
passenger,  defendant  requests  several  instruc- 
tions on  the  issue  of  contributory  negligence,  it 
cannot  complain  that  the  court  gave  only  one 
of  them,  or  that  the  court  should  have  chosen 
another  one. 

[Ed.  Note.— For  other  cases,  see  Trial,  Dec. 
Dig.  {  2G3.*1 

5.  Tbiai.   (J   260*)— Requests  fob   Instbuc- 

TIONS. 

The  refusal  of  a  requested  special  charge 
fully  covered  by  the  main  charge  is  not  error. 

(Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  S  651 :   Dec.  Dig.  {  260.*] 

Appeal  from  District  Conrt,  Johnson  Coun- 
ty;  O.  D.  Lockett,  Judge. 

Action  by  Q.  W.  Ford  against  the  Interna- 
tional &  Great  Northern  Railroad  Company. 
From  a  judgment  for  plaintiff,  defendant  ap- 
peals.   Affirmed. 

Baker  &  Thomas,  for  appellant  J.  B. 
Haynes,  for  appellee. 

TALBOT,  J.  Ford,  the  appellee,  sued  the 
appellant,  railway  company,  to  recover  dam- 
ages on  account  of  personal  injuries  sustain- 
ed by  him  in  alighting  from  one  of  appel- 
lant's passenger  trains  at  Bradley  station. 
The  petition  alleged.  In  substance:  That 
plaintiff  was  a  passenger  on  defendant's  said 
train  going  from  Everman  station  to  said 
Bradley  station;  that  when  the  train  reached 
his  destination  it  was  night  and  very  dark; 
that  the  train  was  stopped,  the  station  an- 
nounced, and  plaintiff  Invited  or  directed  by 
the  conductor  In  charge  thereof  to  alight; 
that  the  place  where  the  train  was  stopped 
and  plaintiff  requested  to  alight  was  unsafe 
and  dangerous  for  him  to  do  so.  In  that  the 
railroad  track  was  upon  an  embankment  and 
the  distance  to  the  ground  from  the  steps  of 
the  car  about  four  feet ;  that  defendant's 
servants  negligently  failed  to  furnish  a  light 
at  or  near  said  place,  and  so  failed  to  assist 
him  to  alight,  and  failed  to  provide  a  box  or 
stool  for  plaintiff  to  step  upon ;  that  plaintiff 
did  not  know  of  the  distance  from  the  steps 
of  the  car  to  the  ground;  and  that,  though 
exercising  due  care  and  caution  In  stepping 
from  the  car,  because  of  the  great  distance 
to  the  ground  he  was  thrown  or  fell  with 
great  violence  to  the  ground  and  seriously  In- 
jured in  his  left  shoulder,  hand,  and  fingers — 
the  shoulder  dislocated  and  fractured,  and 
the  bones  of  his  hand  and  fingers  crushed 
and  broken.  The  defendant  answered  by 
general  and  special  exceptions,  a  general  de- 
nial, and  plea  of  contributory  negligence.  A 
Jury  trial  resulted  In  a  verdict  and  Judgment 
In  favor  of  plaintiff,  and  the  defendant  ap- 
pealed. 

The  evidence  was  sufllclent  to  establish  the 
material  allegations  of  plaintiff's  petition  and 
to  Justify  the  Jury's  findings  that  the  negli- 
gence alleged  on  the  part  of  the  defendant 
was  the  proximate  cause  of  his  injuries,  and 


that  plaintiff  was  not  guilty  of  contributory 
negligence  and  sustained  damages  In  the 
amount  awarded  by  the  verdict 

The  court  charged  the  Jury  that  "ordinary 
care  means  that  d^ree  of  care  which  a  per- 
son of  ordinary  prudence  would  usually  ex- 
ercise under  the  same  circumstances,  and  the 
failure  to  use  such  care  Is  negligence."  It  Is 
contended  that  this  charge  Is  an  Incorrect 
definition  of  "ordinary  care"  because  of  the 
qualification  of  the  word  "exercise"  by  the 
word  "usually."  With  this  contention  we  do 
not  agree.  The  definition  given,  if  not  entire- 
ly accurate,  is  substantially  correct  and  fur- 
nishes no  ground  for  a  reversaL  In  the  case 
of  Railway  Company  v.  Brown,  SO  Tex.  Civ. 
App.  57,  69  S.  W.  1010,  cited  by  appellee,  the 
language  employed  in  the  definition  of  "ordi- 
nary care"  was  that  degree  of  care  and  cau- 
tion that  a  person  of  ordinary  prudence  is 
"accustomed  to  use"  under  like  circumstan- 
ces, and  the  appellate  court  after  stating 
that  there  could  be  no  valid  objection  to  the 
definition,  said:  "There  can  be  no  practical 
difference  between  what  a  person  of  ordinary 
prudence  would  ordinarily  do  or  usually  do, 
and  what  such  person  is  accustomed  to  do 
under  similar  circumstances." 

Nor  do  we  think  there  was  any  error  In 
submitting  to  the  Jury  in  the  main  charge 
the  question  whether  or  not  the  appellant 
failed  to  furnish  appellee  a  box  or  stool  upon 
which  to  step  In  alighting  from  the  train,  of 
which  appellant  can  Justly  complain.  If  the 
evidence  did  not  authorize  the  submission  of 
that  question  as  one  of  negligence  on  the  part 
of  appellant  the  error  in  submitting  it  was 
cured  and  rendered  harmless  by  a  special 
charge,  given  at  the  request  of  appellant  en- 
tirely withdrawing  that  Issue  from  the  con- 
sideration of  the  Jury.  The  court's  general 
charge  and  the  special  charge  upon  the  ques- 
tion were  not  in  confiict.  By  the  special 
charge  the  Issue  of  negligence,  respecting  the 
failure  of  appellant  to  furnish  the  stool,  was 
expressly  withdrawn,  and  the  jury  instruct- 
ed not  to  consider  the  same. 

Appellant's  third  assignment  of  error  com- 
plains of  the  following  paragraph  of  the 
court's  charge:  "On  the  other  hand.  If  you 
believe  from  the  evidence  that  the  defend- 
ant's employes  stopped  defendant's  train  on 
said  night  at  a  reasonably  safe  place,  and 
that  defendant's  employes  In  charge  of  the 
train  furnished  a  light  at  or  near  said  place 
where  plaintiff  alighted  so  as  to  enable  plain- 
tiff to  alight  with  reasonable  safety,  and 
that  the  defendant's  employes  assisted  plain- 
tiff In  alighting  from  said  train,  *  *  *  to- 
find  for  defendant"  The  objection  to  this 
charge  Is  that  it  required  the  Jury  to  believe 
that  the  appellant  had  performed  each  and 
all  of  the  acts  mentioned  in  the  charge  l>efore 
they  could  return  a  verdict  in  its  favor.  The 
charge  does  not  warrant  a  reversal  of  the 
Judgment.     The   grounds   of   negligence    al- 
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leged  were,  In  snbatance,  that  defendant  had 
stopped  Its  train  at  an  unsafe  place  for  plaln- 
tur  to  alight,  that  It  failed  to  have  the  place 
where  plaintiff  was  required  to  leave  the 
train  lighted,  and  failed  to  assist  plaintiff  in 
alighting.  If  defendant  was  negligent  in  ei- 
ther of  those  respects,  and  the  same  proxl- 
niatdy  contributed  to  cause  plaintiff's  In- 
juries, and  he  was  not  guilty  of  contributory 
negligence,  he  was  entitled  to  recover;  and 
the  Jury  were,  in  effect,  so  instructed  by  the 
paragraph  of  the  court's  ciiarge  immediately 
preceding  the  one  of  which  complaint  is 
here  made.  So  that  in  submitting  the  con- 
verse of  the  proposition  It  was  essential,  in 
order  to  properly  guard  the  plaintiffs  rights, 
to  Join  the  sentences  relating  to  the  different 
acts  of  negligence  alleged  by  the  conjunction, 
"and."  If  the  disjunctive,  "or,"  had  been 
used  In  framing  the  charge,  a  verdict  would 
have  been  authorized  for  the  defendant  if  it 
was  not  guilty  of  negligence  in  some  one  of 
the  respects  charged,  although  it  was  guilty 
of  negligence  in  one  or  all  of  the  other  re- 
spects. 

It  is  assigned  that  the  court  erred  In  refus- 
ing to  give  a  special  charge  requested  by  the 
defendant,  to  the  effect  that  if  the  jury  be- 
lieved It  was  dangerous  for  the  plaintiff  to 
alight  from  defendant's  train,  and  that  the 
plaintiff  knew,  or  In  the  exercise  of  ordinary 
care  should  have  known,  that  it  was  danger- 
ous to  alight  from  defendant's  train  to  the 
ground  at  the  time  and  place  he  did  alight, 
and  that  by  reason  of  said  danger  in  alight- 
ing in  the  manner  and  at  the  time  and  place 
he  did  alight  be  would  fall  and  be  injured, 
then  he  could  not  recover.  This  charge  was 
one  of  two  or  three  asked  by  the  defendant 
upon  the  issue  of  contributory  negligence, 
one  of  which  was  given  by  the  court,  and  the 
defendant  is  not  in  a  position  to  complain 
that  the  one  In  question  was  not  given  In- 
stead of  the  one  selected  by  the  court,  or  that 
both  should  have  been  given.  Besides,  the 
special  charge  requested  by  the  defendant 
and  given  upon  the  subject  was,  especially 
in  view  of  the  court's  main  charge  and  other 
special  charges  given,  a  sufficient  applica- 
tion of  the  law  to  the  facts.  In  the  special 
instruction  given,  the  Jury  were  told  that 
If  they  believed  from  the  evidence  that  an 
ordinarily  prudent  person,  under  the  circum- 
stances, would  not  have  alighted  from  de- 
fendant's train  at  the  time  and  in  the  man- 
ner In  which  the  plaintiff  did  alight,  and 
that  the  plaintiff  failed  to  use  such  care  to 
prevent  being'  injured  as  an  ordinarily  pru- 
dent person  would  have  used  under  the  same 
or  similar  circumstances,  to  find  for  defend- 
ant. 

For  the  same  reason  we  think  the  court 
did  not  err  in  refusing  to  give  defendant's 
special  charge,  the  refusal  of  which  is  made 
the  basis  of  its  fourth  assignment  of  error, 


to  the  effect  that  if  the  Jury  believed  that  an 
ordinarily  prudent  man,  situated  as  plaintiff 
was,  would  not  have  attempted  to  alight  from 
the  train  at  the  time  and  in  the  manner  be 
did  without  assistance,  to  find  for  defendant. 
We  have  examined  and  carefully  consider- 
ed all  of  the  assignments,  and,  because  we 
are  of  opinion  that  none  of  tnem  point  out 
reversible  error,  the  Judgment  of  the  court 
below  1>  affirmed. 


S.  G.  CARTER  4  CO.  v.  HARRBLD  & 

WALKER. 

(Court  of  Civil  Appeals  of  Texas.     April  15, 

1909.     Rehearing  Denied  May  13,  1909.) 

1.  Vendob  and  Pubohasxb  (J  84*)  —  Con- 

TBACTS— CONSTBUCnON. 

A  vendor,  in  a  contract  for  the  sale  and 
purchase  of  real  estate  B,tipulating  that  a  part 
of  tlie  consideration  shall  consist  of  land  of  the 
purchaser  to  be  conveyed  to  the  vendor,  that 
both  parties  shall  furnish  abstracts  of  title  by 
a  designated  date,  that  the  parties  shall  have 
30  days  from  the  date  of  the  opinion  of  their 
attorneys  to  clear  title,  as  shall  be  required,  and 
that  if  the  title  will  not  pass  the  opinion  of 
the  attorneys  the  trade  shall  be  declared  void 
and  all  foi^eits  withdrawn,  etc.,  permits  eith- 
er party  to  withdraw  from  the  contract  on 
being  unable  to  furnish  satisfactory  title,  and 
the  vendor  may  exercise  his  right  to  withdraw 
after  the  expiration  of  the  time  within  which 
he  is  to  fnmish  satisfactory  title,  on  the  pur- 
chaser refusing  to  accept  the  title  tendered. 

[Ed.  Note. — For  other  cases,  see  Vendor  and 
Purchaser,  Cent.  Dig.  {  140;    Dec.  Dig.  §  84. •] 

2.  Bbokebs  (S  61*)  —  Commissions  —  When 
Earned. 

A  broker,  employed  to  procure  a  purchaser, 
agreed  to  furnish  an  abstract  of  title.  He  pro- 
cured a  purchaser  who  entered  Into  a  contract 
with  the  vendor.  The  contract  gave  either  party 
the  right  to  withdraw  on  being  unable  to  fur- 
nish satisfactory  title.  The  purchaser  object- 
ed to  the  title  of  the  vendor,  and  the  broker 
was  unable  to  cure  the  defects.  The  vendor 
exercised  his  right  to  withdraw  after  the  time 
fixed  for  the  furnishing  of  a  satisfactory  title, 
on  the  purchaser  insisting  that  the  title  was 
unsatisfactory  as  to  a  part  of  the  land.  Held, 
that  the  broker  was  not  entitled  to  commissions. 
[Ed.  Note. — For  other  cases,  see  Brokers, 
Cent.  Dig.  §§  77,  78,  92,  83;   Dee.  Dig.  i  ei.») 

Appeal  from  District  Court,  Johnson  Coun- 
ty;   O.  U  liockett.  Judge. 

Action  by  S.  G.  Carter  &  Ca  against  Bar- 
ren &  Walker.  From  a  Judgment  for  de- 
fendants, plaintiffs  appeal.     Affirmed. 

Polndexter  &  Padelford,  for  appellants. 
Ramsey  Sc  Odell  and  Crane,  Seay  &  Crane, 
for  appellees. 

HODGES,  J.  In  1906  the  appellees,  Har- 
rell  &  Walker,  owned  20  sections  of  land  sit- 
uated in  the  counties  of  Roberts  and  Gray, 
which  they  desired  to  sell.  On  May  30, 
1906,  they  entered  Into  a  written  contract 
with  the  appellants,  by  the  terms  of  which 
the  latter  were  given  an  exclusive  option  on 
the  land  at  an  agreed  price  till  the  1st  day 
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of  Jnly  following.  It  was  also  provided  in 
that  contract  that,  in  the  event  the  land 
was  not  sold  by  the  time  the  option  expired, 
it  was  to  be  listed  for  sale  with  the  appel- 
lants, but  no  exclusive  option  given.  Among 
the  different  provisions  of  the  contract  re- 
ferred to  was  one  binding  the  appellants  in 
case  of  sale  to  prepare  and  furnish  an  ab- 
atrajct  of  title  to  all  of  the  land,  this  to  be 
done  at  their  own  expense,  except  as  to  mat- 
ters outside  of  the  counties  of  Roberts  and 
Gray,  where  the  land  was  situated.  It  ap- 
pears that  after  the  contract  was  executed, 
and  probably  on  the  same  day,  the  parties 
'entered  into  the  following  supplemental  agree- 
ment: "Referring  to  a  certain  tract,  an  op- 
tion this  the  30th  day  of  May,  1906,  made  by 
and  between  Harrell  &  Walker  of  Johnson 
county,  Tex.,  and  S.  O.  Carter  &  Co.  of  Mi- 
ami, Tex.,  it  Is  agreed  and  understood  that 
In  case  Harrell  &  Walker  cannot  execute  a 
good  abstract  of  title  satisfactory  to  the 
purchaser,  then  the  said  S.  G.  Carter  ft  Co. 
'are  not  to  dalm  or  collect  a  commission  un- 
less the  purchaser  accept  the  title  and  ab- 
stract as  presented  under  the  sale."  This 
was  signed  by  all  of  the  parties  in  Interest. 
The  exclusive  option  given  to  the  appellants 
having  expired,  It  was  extended  by  an  agree- 
ment till  the  28th  of  August  following.  On 
that  date  they  fonnd  purchasers  In  the  per- 
sons of  Clark  &  Clark,  who  resided  at  Ver- 
non, and  who  were  willing  to  purchase  the 
laud  upon  the  terms  exacted  by  the  appel- 
lees, and  a  written  contract  was  on  that  day 
entered  into  between  the  appellees  and  the 
Clarks,  containing  the  different  stipulations 
regarding  the  details  of  the  transfer,  the 
terms  of  the  sale,  and  the  obligations  of  the 
parties  as  to  the  abstracts  of  title  and  con- 
veyances necessary  to  consummate  the  trade. 
This  contract  is  quite  lengthy,  and  we  deem 
it  unnecessary  to  quote  or  refer  to  any  part 
of  it,  except  those  portions  bearing  upon  the 
questions  involved  in  this  appeal.  A  part  of 
the  consideration  to  be  paid  by  the  Clarks 
consisted  of  194  acres  of  land  situated  in 
Bell  county,  Tex.  The  contract  contained 
the  following  provision :  "As  to  the  title  to 
land  here  conveyed  by  both  parties  of  first 
and  second  part.  It  is  expressly  agreed  that 
both  parties  shall  furnish  to  the  attorneys 
of  opposite  parties  an  abstract  of  all  land 
conveyed,  said  contracts  to  be  furnished  by 
October  1,  1906.  Then  said  attorney  shall 
examine  within  five  days  and  report  his 
opinion  on  said  title,  and  if  exceptions  are 
found  to  either  tract  of  land  or  tracts  of 
land  then  said  parties  who  are  recited  above 
as  transferring  said  land  shall  have  30  days 
from  the  date  of  the  lawyers'  opinion  to 
clear  title  as  the  attorney  shall  require,  or 
if  titles  are  not  in  shape  and  will  not  pa^ 
the  opinion  In  due  form  of  the  attorneys  of 
said  parties  of  second  part  and  said  parties 
of  first  part  as  above  set  forth  and  within 
the  time  limit  as  here  given,  then  this  trade 
shall  be  declared  void  and  all  forfeits  shall 


be  withdrawn."  And  also  this  further  provi- 
sion: "For  a  guarantee  of  good  faith  that 
both  parties  of  the  first  and  second  parts 
hereto  and  to  guarantee  that  they  will  per- 
form as  near  as  is  possible  the  compliance 
of  this  contract  and  agreement  the  said  Har- 
rell &  Walker  and  the  said  A.  P.  Clark,  Sr., 
and  A.  P.  Clark,  Jr.,  have  deposited  in  the 
First  National  Bank  of  Grandvlew,  Tex.,  th© 
sum  of  twenty-flve  hundred  ($2,500.00)  dol- 
lars each,  that  should  the  said  party  of  the 
first  part  be  In  position  to  close  the  trade  as 
ahove  set  out  and  in  the  time  above  set  out, 
and  should  fall  to  do  so,  then  the  said  First 
National  Bank  of  Grandvlew,  Tex.,  shall 
pay  to  said  parties  of  the  second  part  the 
full  sum  of  both  forfeits,  namely,  $5,000.00, 
and  should  the  said  parties  of  the  second 
part  be  in  position  to  make  deed  to  land,  and 
fall  to  do  so,  or  should  said  parties  of  second 
part  fall  to  comply  with  this  contract,  then 
the  said  First  National  Bank  of  Grandvlew, 
Tex.,  shall  deliver  to  said  parties  of  first 
part  the  entire  forfeit  pledged,  namely,  $5,- 
000.00.  However,  should  the  said  parties  of 
first  part  or  the  said  parties  of  the  second 
part  be  unable  to  make  title  to  land  herein 
set  out  In  the  time  as  herein  given,  then  the 
said  First  National  Bank  of  Grandvlew, 
Tex.,  shall  return  to  parties  of  first  part 
their  forfeit  of  |2,500.00  and  to  parties  of 
second  part  their  forfeit  of  $2,500.00,  and 
this  trade  shall  be  declared  off." 

It  appears  that  no  special  attention  was 
paid  to  the  time  limit  within  which  the  ab- 
stracts of  title  were  to  be  presented  and  ac- 
cepted or  rejected.  According  to  the  con- 
tract this  should  have  been  done  by  or  before 
November  5th.  A  few  days  after  this  time 
limit  had  expired,  a  conversation  took  place 
between  Harrell,  one  of  the  appellees,  and 
one  of  the  Clarks,  concerning  the  abstracts 
of  title  which  each  was  to  furnish  for  their 
respective  tracts  of  land.  This  resulted  In 
an  agreement  for  them  to  meet  at  Vernon 
and  discuss  the  matter  further.  About  No- 
vember 13th,  Harrell,  in  response  to  the  re- 
quest of  Clark,  went  to  Vernon,  and  a  con- 
versation occurred  between  them  as  to  the 
sufficiency  of  the  abstracts  which  had  been 
presented  for  examination.  Harrell  express- 
ed a  willingness  to  accept  the  title  of  the 
Clarks  to  the  194  acres,  but  Clark  declined  to 
accept  that  of  the  appellees  to  the  20  sections, 
and  pointed  out  two  objections  made  by  his 
attorney  to  two  of  the  sections,  and  at  the 
same  time  delivered  the  abstracts  to  Har- 
rell, demanding  that  the  objections  be  re- 
moved before  he  would  take  the  land.  The 
defects  consisted  of  the  absence  of  any  evi- 
dence to  show  that  one  Mary  Hull  was  a  par- 
ty to  a  former  litigation  involving  section 
105,  and  that  one  Maud  Sumner  was  the 
same  person  as  Maud  Horseford  mentioned 
in  the  record  relating  to  another  section  of 
the  land.  These  were  considered  by  Clark 
and  his  attorney  as  being  material  and  Im- 
portant, and  Harrell  was  given  to  understand 
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Its  most  favorable  light  toward  tbe  appel- 
lants, the  eTidence  Is  sufficient  to  show  that 
Oark  delivered  to  Harrell  the  abstracts  to 
the  20  sections  and  refosed  to  complete  the 
purchase  till  those  objections  mentioned  by 
him  were  removed.  He  appeared  willing, 
however,  that  Harrell  should  have  further 
time  In  which  to  do  this.  It  also  appears 
that  Harrell  then  agreed  to  visit  Carter,  up- 
on whom  he  was  relying  to  prepare  tbe  ab- 
stracts, and  ascertain  from  him  whether  the 
objections  bad  been  met  or  could  be,  and 
agreed  to  wire  Clark  Informing  him  of  the 
result.  Xhey  differ  as  to  whether  or  not 
Harrell  at  that  time  Informed  Clark  that  he 
would  call  the  trade  off,  and  that  Clark  as- 
sented to  It;  these  facts  being  affirmed  by 
Harrell  and  denied  by  Clark.  Clark,  how- 
ever, does  say  that  he  was  unwilling  to  ac- 
cept the  land  at  that  time  unless  the  objec- 
tions mentioned  by  him  were  removed,  and 
that  be  so  Informed  Harrell;  but  that  he 
was  anxious  that  ttie  objections  should  be  re- 
moved, and  was  still  willing  to  take  the  land 
in  tbe  event  this  was  done.  Harrell,  accord- 
ingly, visited  Carter  at  his  home  at  Miami, 
and  was  Informed  by  Carter  that  the  ob- 
jections had  not  been  met,  and,  from  a  con- 
versation which  each  has  detailed  as  having 
occurred,  it  does  not  appear  that  Carter  at 
that  time  had  any  substantial  evidence  up- 
on which  he  could  rely  to  expect  that  tbe 
objections  would  be  met  in  the  future,  but 
stated  what  efforts  be  bad  made  to  furfiish 
the  proof  which  Clark's  attorney  demanded 
as  to  those  particular  facts  and  his  inability 
so  far  to  procure  It  He  asked  and  receiv- 
ed permission  from  Harrell  to  wait  until  tbe 
next  day,  in  order  that  he  might  communi- 
cate with  Clark.  He,  accordingly,  visited 
Clark  on  the  following  day.  Harrell  testi- 
fies that  be  dld^walt  until  the  following  day, 
and,  not  having  received  any  further  Infor- 
mation regarding  tbe  removal  of  the  objec- 
tions, he  telegraphed  Clark  that  fact  and 
declared  the  trade  off.  It  appears  that  this 
telegram  was  received  by  Clark  during  Car- 
ter's visit  Carter  returned  with  a  written 
agreement  on  the  part  of  Clark  expressing  a 
-willingness  to  take  all  of  the  land  at  the 
prices  agreed  upon,  except  section  105,  and 
to  permit  the  appellees  to  thereafter  com- 
plete the  abstracts  with  reference  to  that 
section,  to  allow  them  as  much  time  as  they 
wanted  to  remove  tbe  objections  urged,  and 
wben  this  was  done  to  take  that  section  also. 
Tbis  was  refused  by  Harrell,  who  stated  that 
tbe  land  had  at  that  time  been  sold.  Later, 
and  after  Clark  had  learned  that  the  land 
had  been  sold  by  Harrell,  he  telegraphed  his 
willingness  to  accept  all  of  tbe  land  upon 
tbe  terms  named  and  without  insisting  upon 


fied  that  it  was  the  duty  of  his  firm,  under 
their  contract  with  the  appellees,  to  furnish 
the  abstracts  of  title  to  the  20  sections  of 
land  owned  by  the  appellees. 

The  appellants  brought  this  suit  upon  their 
contract  for  commissions,  alleging  a  sale 
made  to  the  Clarks  on  August  28,  1906,  as 
evidenced  by  tbe  contract  hereinbefore  refer- 
red to.  The  court  Instructed  the  Jury  at  tbe 
conclusion  of  tbe  evidence  to  return  a  verdict 
in  favor  of  the  appellees,  defendants  in  the 
court  below.    Hence  this  appeal. 

There  are  several  errors  assigned,  but  we 
think  the  case  may  be  properly  disposed  of 
upon  that  assignment  which  is  based  upon 
the  giving  of  the  peremptory  instruction  to 
find  for  the  defendants.  The  real  question 
here  involved  is:  Did  the  appellees  have  the 
right  under  their  contract  with  the  Clarks, 
to  withdraw  their  offer  to  sell  the  land  at 
tbe  time  they  did?  It  seems  that  the  contract 
with  the  Clarks  had  been  so  worded  as  to 
permit  either  party  to  withdraw  their  offer 
if  they  were  unable  to  furnish  a  satisfactory 
title.  Appellees  did  not  exercise  that  right 
till  after  the  expiration  of  tbe  time  within 
which  they  were  to  do  this  and  after  the 
Clarks  had  refused  to  approve  the  abstract 
furnished  and  accept  the  title  tendered,  or 
to  take  the  land  unless  the  objections  pointed 
ont  by  their  attorney  were  removed.  The 
undisputed  evidence  shows  that  Harrell  con- 
sulted Carter  as  to  whether  or  not  the  latter 
had  the  data  with  which  to  meet  the  objec- 
tions urged  by  Clark,  and  was  informed  by 
Carter  that  he  had  not  and  from  what  Car- 
ter himself  says  it  was  exceedingly  uncer- 
tain as  to  whether  these  could  be  obtained 
even  by  waiting.  The  appellants,  by  their 
contract  with  appellees,  undertook  to  get  up 
tbe  abstracts,  and,  further,  were  bound  to  do 
it  within  the  time  stipulated  In  the  contract 
between  appellees  and  the  Clarks;  that  is, 
within  85  days  after  October  Ist  In  this 
they  failed.  The  fact  that  tbe  parties  had 
tacitly  consented  not  to  invoke  the  time 
limit  after  its  expiration  does  not  help  the 
cause  of  tbe  appellants.  Tbe  right  of  either 
party  to  withdraw  tils  offer  when  this  time 
had  expired  did  not  depend  ui>on  the  consent 
of  tbe  other,  but  was  governed  by  the  terms 
of  the  contract  which  they  had  made.  If  the 
appellees  made  a  bona  fide  effort  to  furnish 
a  title  satisfactory  to  the  Clarks  within  tbe 
time  specified,  and  failed,  tbe  refusal  of 
Clark  to  accept  the  title  which  they  offered 
would  release  appellees  from  any  further  ob- 
ligation to  continue  to  hold  their  offer  open, 
and  they  had  the  right  to  declare  tbe  negotia- 
tions ended.  Appellants  cannot  claim  that 
Harrell  &  Walker,  tbe  appellees,  did  not 
make  a  bona  fide  effort  to  furnish  the  title, 
because  appellants  undertook  to  do  for  them 
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this  particular  work,  and  tbe  failure  was 
theirs. 

Appellants  Insist  that,  the  Clarks  being 
willing  to  extend  the  time  for  appellees  to  per- 
fect title  and  remove  the  objections  made  to 
the  abstracts,  the  latter  had  no  option  but  to 
take  the  time.  We  think  the  position  utterly 
untenable,  and  that  it  is  opposed  to  the  very 
terms  of  the  contract  If  the  Clarks  wanted 
the  land,  they  had  but  to  waive  their  objec- 
tions to  the  title  and  take  it  before  the  ofFer 
was  withdrawn.  If  they  were  unwilling  to 
accept  tbe  title  tendered,  they  had  no  right 
to  thus  tie  up  this  land  indefinitely  and  pre- 
vent sales  to  other  parties  v.'ho  might  be 
willing  to  accept  the  title  which  the  appel- 
lees offered.  The  extension  of  the  time  lim- 
it beyond  that  stipulated  in  the  contract  was 
as  much  a  matter  of  agreement  between  the 
parties  as  was  tbe  making  of  tbe  original 
contract  in  the  first  instance.  The  question 
of  forfeiture  as  urged  by  appellants  is  not 
Involved.  If,  after  the  stipulated  time  ex- 
pired within  which  the  parties  were  requir- 
ed to  furnish  their  abstracts  of  title,  the  bona 
flde  offers  of  title  had  not  been  accepted, 
either  party  had  a  right  to  withdraw  their 
offers,  and  nothing  was  forfeited.  Appel- 
lants by  their  own  contract  with  appellees 
made  their  commissions  to  depend  upon  the 
acceptance  of  appellees'  title  by  the  purchas- 
er. It  was  expressly  stipulated  that,  unless 
this  was  accepted,  they  should  receive  no 
commissions.  In  this  case  the  purchaser  re- 
fused to  accept  the  title  offered  till  after  he 
knew  the  land,  or  a  portion  of  it,  had  been 
sold  to  another.  Clark's  offer  to  take  part  of 
the  land  and  wait  on  the  appellees  to  perfect 
title  to  the  remainder  was  not  in  accord  with 
tbe  terms  of  the  contract.  That  Instrument 
provided  for  tbe  sale  of  all  of  the  land  In  a 
lump. 

We  think,  under  the  undisputed  evidence 
In  this  case,  considered  in  its  most  favorable 
aspect  toward  the  appellants,  the  court  prop- 
erly Instructed  a  verdict  in  favor  of  the  de- 
fendants in  the  court  below. 

The  judgment  Is,  accordingly,  affirmed. 


KNOX  et  al.  v.  McELROY  et  al. 

(Cionrt   of  Civil   Appeals   of  Texas.     Nov.   11, 

1908.     On  Rehearing,  May  19,  1909.) 

1.  Appeal  and  Ebbob  (S    564*)  —  Recobd  — 
Statement  of  Facts — NECESsm  fob  Fil- 

IRO  IN   IX>WEB  COUBT. 

Act  May  25,  1907,  (  14  (Acts  30tb  Leg. 
1907,  p.  512,  c  24),  provides  that  every  state- 
ment of  facts  shall  be  approved  and  filed  with- 
in 30  days  after  the  final  adjournment  of  the 
term,  and  that  if  appellee  fail  to  agree  to  a 
statement  of  facts  submitted  by  appellant,  he 
■ball  prepare  a  statement,  from  which  state- 
ments the  court  shall  make  up  a  statement  and 
file  it  within  the  prescribed  time.  Section  5 
provides  that  if  the  parties  cannot  agree  upon  a 
statement  of  facts,  each  shall  submit  to  the 
court    a   condensed    statement,    and    the    court 


shall  make  out  a  statement  of  facts,  and  may 
require  the  court  stenographer  to  read  from  his 
notes,  and  may  direct  the  stenographer  to  make 
up  the  statement  of  facts  which  shall  be  filed 
in  the  case.  Held,  that  the  statement  of  facta, 
whether  agreed  to  by  the  parties,  prepared  by 
the  judge,  or  ander  his  direction  by  the  stenog- 
rapher, must  be  filed  within  30  days  from  ad- 
journment of  the  term. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {  2533;   Dec.  Dig.  I  564.*] 

2.  Afpkal  and  Ebbob  (j  934*)  —  Review  — 
Pbesumptions— Sufficiency  of  Plea  of  Rb- 
conventi.on. 

In  trespass  to  try  title,  where  only  a  gen- 
eral demurrer  was  interposed  to  a  plea  of  recon- 
vention setting  up  defendant's  claim  for  dam- 
ages, and  the  demurrer  was  not  called  to  the  at- 
tention of,  Dor  acted  upon  by,  the  court,  every 
intendment  that  could  have  been  indulged  in 
favor  of  tbe  plea,  had  tbe  demurrer  been  in- 
sisted on,  should  be  given  it  on  appeal,  where 
the  validity  of  tbe  judgment  is  assailed  on  ac- 
count of  the  insufiiciency  of  tbe  plea. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §{  3777-3782;  Dec  Dig.  | 
934.*] 

3.  Appeal  and  Ebbob  (|  253*)— Exceptions 
Below— MisjoiNDEB  of  Causes  op  Action. 

A  misjoinder  of  actions  should  be  excepted 
to  in  the  lower  court ;  and,  if  it  is  not  it  can- 
not be  objected  to  on  appeal. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  |  1485;    Dec.  Dig.  {  253.*] 

4.  Judouent  (i  235*)— Sefabate  Judgments 
FOB  Diffebent  Pasties — Consistency. 

A  judgment  in  favor  of  one  person  for 
title  to  land  and  for  another  for  damages  in 
tbe  same  action  is  not  necessarily  inconsistent 
in  itself. 

[Ed.  Note.— For  other  cases,  see  Judgment 
Cent  Dig.  ^  414;    Dec.  Dig.  (  235.*] 

On  Rehearing. 

6.  Tbespass  to  Tbt  Tttlb  (J  47*)- Suit  bt 
Na£ed  Tbespasseb— Relief  to  Defend- 
ant. 

Prior  possession  is  sufficient  to  recover  land 
from  a  naked  trespasser,  and  hence,  where  de- 
fendants were  in  actual  possession  and  enjoy- 
ment of  land  as  their  property  when  plaintiffs 
sued  for  its  recovery,  and  remamed  in  possession 
until  they  were  dispossessed  by  the  sheriff  by 
virtue  of  a  writ  of  sequestration  wrongfully  sued 
out  by  plaintiffs,  they  were  entitled  to  recover 
possession,  where  plaintiffs  disr^issed  tlieir  suit 
and  defendants  proceeded  to  trial  on  their  pleas 
In  reconvention,  claiming  title ;  there  being  no 
evidence  tending  to  show  title  in  plaintiffs. 

[Ed.  Note.— For  other  cases,  see  Trespass  to 
Try  HUe,  Cent  Dig.  g  69;   Dec.  Dig.  {  47.*] 

6.  SEqUESTBATION  (S  15*)— RlQHTS  ACQUIBEO 
BY    lUFBOPEB    SEQUESTBAT^ON. 

Where  persons  having  no  rights  in  land 
gained  possession  by  wrongfully  obtaining  a  writ 
of  sequestration  and  having  it  executed,  they  ac- 
quired no  rights  by  the  possession  so  gained. 

[Eld.  Note. — For  other  cases,  see  Sequestration. 
Cent  Dig.  SS  25-32;   Dec.  Dig.  {  15.*] 

Appeal  from  District  Court,  Sabine  Oonn- 
ty;  W.  B.  Powell,  Jndge. 

Trespass  to  try  title  by  W.  H.  Knox  and 
others  against  S.  P.  McElroy  and  others. 
Judgment  for  defendants,  and  plaintltts  ap- 
peal.   Affirmed. 

Goodrich  &  Syunott,  for  appellants. 
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Dayid  White  one-fourth  league  survey,  and 
at  the  same  time  sued  out  a  writ  of  seques- 
tration under  which  the  land  was  sequestered. 
After  the  appellees  answered  by  pleas  of  not 
guilty  and  limitation,  they  filed  a  plea  In 
reconvention,  setting  up  title  In  themselves 
and  actual  possession  of  the  premises  at  the 
time  of  the  institution  of  the  suit,  alleging 
that  they  bad  been  dispossessed  by  the  sheriff 
under  the  writ  of  sequestration,  which  was 
wrongfully  and  maliciously  sued  out  by  plain- 
tlfTs,  and  bad  been  damaged  by  the  illegal 
suing  out  of  said  writ  and  seizure  of  their 
property  thereunder.  They  prayed  for  re- 
covery of  the  land,  that  their  title  be  quieted 
against  plaintiffs'  claim,  and  Judgment  for 
the  damages  sustained.  The  plaintiffs  an- 
swered defendants'  plea  in  reconvention  by 
a  general  demurrer  and  a  plea  of  not  guilty. 
When,  on  October  25,  1907,  the  case  was 
called  for  trial  the  plaintiffs  appeared  and  an- 
nounced that  they  would  no  longer  prose- 
cute their  suit,  whereupon,  as  to  them,  a 
Judgment  of  nonsuit  was  entered.  The  case 
was  then  tried,  without  a  Jury,  on  the  de- 
fendants' plea  in  reconvention,  and  ttie  trial 
resulted  in  a  Judgment  in  favor  of  the  de- 
fendants S.  P.  McElroy  and  E.  P.  Padgett 
against  plaintiffs  for  the  land  in  controversy, 
and  in  favor  of  defendants  Lightfoot  and 
Homsey  against  them,  for  the  sum  of  $2,400 
actual  damages.  The  appeal  is  from  this 
Judgment 

Among  the  papers  of  the  case  filed  in  this 
court  are  49  pages  of  typewritten  matter  on 
sheets  of  paper  which  have  printed  on  their 
margin  in  red  letters,  "Geo.  O.  Marl^ley,  Of- 
ficial Court  Reporter,  First  Judicial  District," 
and  on  the  last  sheet  thereof,  on  the  obverse 
side,  is  attached  this  writing: 

"I  have  looked  over  the  record  and  find 
the  same  correct  except:  First.  The  taxes. 
Second.  The  testimony  of  A.  L.  Norsworthy. 
Third.  Affidavit,  bond  and  writ  of  sequestra- 
tion. Mr.  Goodrich  agrees  to  put  in  the  rec- 
ord. With  these  added  the  statement  is  O. 
K.    Tom  C.  Davis,  Atty.  for  Wghtfoot 

"Novemlwr  22,  1907.  The  above  was  ap- 
pended to  the  49  pages  when  they  were  de- 
livered to  me  by  Mr.  W.  F.  Goodrich,  and  Is 
not  Indorsed  by  me  except  as  my  statement 
of  a  full  page  does  so.  H.  B.  S.,  Atty.  for 
P.  &  McE." 

And  there  is  written  on  said  page  in  pen- 
cil this  certificate:  "The  foregoing  statement 
of  facts  was  presented  to  me  and  by  me  ap- 
proved and  ordered  filed  in  this  case" — ^which 
is  signed  officially  by  the  Judge  of  the  First 
Judicial  district  These  sheets  are  fastened 
together  with  brass  brads,  which  are  pushed 
through  the  upper  comers  and  tbeir  ends 
pressed  down  against  the  paper.  The  brad 
in  the  left-hand  comer  goes  through  26  sheets 
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appear  to  have  been  fl]e4  in  the  court  l>elow, 
was  evidently  Intended  by  appellants  to  be 
taken  as  the  statement  of  facts,  containing 
the  oral  and  documentary  evidence  Intro- 
daced  upon  the  trial  of  the  cause ;  for  their 
brief  shows  that  It  was  taken  as  such  by 
them.  Are  we  authorized  to  so  take  and  con- 
sider It  on  this  appeal?  Section  14,  Act  May 
25,  1907  (Acts  30th  Leg.  1907,  p.  512,  c.  24), 
is  as  follows:  "Each  and  every  statement  of 
facts  to  be  filed  in  any  cause  as  provided  for 
in  this  act  shall  be  approved  by  the  court  and 
filed  within  thirty  days  after  the  final  ad- 
journment of  the  term  of  court  at  which  such 
cause  was  tried.  Provided  that  the  appel- 
lant shall  prepare  or  cause  to  be  prepared  as 
hereinbefore  proyided  such  statement  of  facts 
and  present  the  same  to  the  opposite  party 
or  his  attorney  of  record  for  his  approval 
within  fifteen  days  after  the  final  adjourn- 
ment of  such  court  And  when  presented  to 
such  opposite  party  or  his  attorney  of  rec- 
ord, such  opposite  party  or  his  attorney  of 
record  shall  within  ten  days  thereafter,  if 
he  fall  or  refuse  to  agree  to  such  statement 
of  facts  as  submitted  by  the  appellant,  pre- 
pare or  cause  to  be  prepared  as  hereintieforc 
provided  a  statement  of  facts  upon  which  he 
relies  to  be  submitted  to  the  court  as  herein- 
before provided,  and  from  such  statements 
and  the  record  of  the  case,  the  court  shall 
make  up  such  statement  of  facts  and  approve 
and  file  the  same  as  hereinbefore  provided 
within  the  said  thirty  days  after  such  final 
adjournment  of  such  term  of  court"  Sec- 
tion 5,  preceding,  of  the  same  act  provides: 
"If  the  parties  cannot  agree  upon  a  state- 
ment of  facts  In  any  case,  each  party  or  his 
attorney  shall  make  out  a  condensed  state- 
ment of  facts  and  submit  such  statement  to 
the  court  and  the  court  shall  make  out  a 
statement  of  facts.  The  Judge  of  the  court 
may  call  the  stenographer  and  require  him 
to  read  from  his  stenographic  notes  for  his 
information  and  may  direct  such  stenogra- 
pher to  make  up  such  statement  of  facts  for 
him  which,  when  so  made,  and  approved  by 
the  court,  shall  be  filed  in  the  cause,  and 
shall  constitute  the  statement  of  facts  in  such 
cause."  From  these  quotations  from  the  act 
it  will  be  seen  that  the  trial  Judge  Is  required 
to  make  up  a  statement  of  facts,  or  direct  the 
stenographer  to  do  so,  only  in  the  event  the 
parties  cannot  agree,  and  that  the  statement 
of  facts,  whether  agreed  to  by  the  parties, 
prepared  by  the  Judge,  or  under  his  direc- 
tion by  the  stenographer,  must  be  fllt-d  with- 
in 30  days  from  the  adjournment  of  the  term. 
In  this  case  we  think  it  is  apparent,  from 
the  Judge's  certificate  hereinbefore  copied, 
that  the  batch  of  papers  above  referred  to 
was  not  made  up  by  him,  and  it  is  hardly  pre- 
;  sumable  that  it  was  prepared  by  the  stenog- 


snowing  tnat  tne  parties  or  tneir  aiiorneys 
agreed  upon  It  as  a  statement  of  facts.  If, 
however,  the  Judge's  certificate  showed  that 
he  made  up,  or  required  the  stenographer  to 
prepare,  the  statement  of  facts,  It  might  be 
presumed  It  was  on  account  of  a  disagreement 
of  the  parties.  Darcy  ▼.  Turner,  46  Tex.  30 ; 
Steinbeck  v.  Stone,  53  Tex.  385.  But  as  the 
certificate  repels  the  Idea  that  the  statement 
was  prepared  by  the  Judge,  It  cannot  be  pre- 
sumed that  It  was  made  up  by  him  because 
of  such  disagreement.  If,  however,  the  pa- 
per attached  to  the  page  on  which  the  Judge's 
certificate  is  written  can  be  looked  to  for  the 
purpose  of  determining  the  matter,  It  would 
appear  that  they  did  not  agree.  As,  In  such 
event,  it  became  the  Judge's  duty  to  make 
up  the  statement  of  facts,  or  direct  the  ste- 
nographer to  do  so,  it  might  possibly  be  pre- 
sumed that  it  was  made  up  by  the  stenogra- 
pher under  the  Judge's  direction,  and  pre- 
sented him  by  the  stenographer.  Such  a  pre- 
sumption, however,  might  be  considered  vio- 
lent. But  be  this  as  It  may,  as  It  does  not 
appear  that  such  batch  of  papers  was  ever 
filed  in  the  court  below,  or.  If  filed  within 
the  time  prescribed  by  law,  we  do  not  believe 
we  are  authorized  to  consider  it  as  a  state- 
ment of  facts';  and,  on  our  own  motion,  it  is 
stricken  from  the  record. 

There  being  no  statement  of  facts  with  the 
record,  we  cannot  revise  any  of  the  rulings 
complained  of  by  the  assignments  which  re- 
late to  the  admission  or  exclusion  of  testi- 
mony, or  to  the  conclusions  of  the  court  up- 
on evidence  introduced;  it  not  appearing 
from  bills  of  exception  and  the  record  that 
any  of  such  rulings  was  erroneous  and  caus- 
ed injury  to  appellants.  A.,  T.  &  S.  F.  Hy.  v. 
Lochlln,  87  Tex.  467,  29  S.  W.  469;  Brown 
v.  Vizcaya  <Tex.  Civ.  App.)  65  S.  W.  191; 
GatUn  V.  Street,  40  Tex.  Civ.  App.  304,  90  S. 
W.  318;  M.,  K.  &  T.  By.  v.  BUlott,  42  Tex. 
Civ,  App.  519,  93  S.  W.  706. 

This  requires  us  to  overrule  all  the  assign- 
ments, except  the  eleventh  and  thirteenth. 
Of  these  the  first  complains  that  the  court 
erred  in  rendering  Judgment  in  favor  of  the 
defendants  Llghtfoot  and  Hornsey  for  $2,400 
damages,  for  the  reason  there  was  not  suffi- 
cient to  base  the  same.  Only  a  general  de- 
murrer was  Interposed  to  the  plea  of  recon- 
vention setting  up  defendants'  claim  for  dam- 
ages, and  it  was  not  called  to  the .  attention 
nor  acted  upon  by  the  court  below.  In  view 
of  this  every  Intendment  that  could  have  been 
Indulged  In  favor  of  the  plea,  had  the  demur- 
rer been  insisted  on,  should  be  given  It  here, 
when  the  validity  of  the  Judgment  Is  assail- 
ed on  account  of  its  Insufficiency.  Tested  by 
this  principle,  we  believe  the  pleading  suffi- 
cient to  support  the  Judgment  The  other 
(the  thirteenth)  assignment  complains  that 
the  court  erred  in  rendering  such  Judgment 


ine  court  neiow;  ana,  u  it  la  not,  it  cannot 
be  objected  to  on  appeal.  A  Judgment  in  fa- 
vor of  one  person  for  title  to  land  and  for  an- 
other for  damages  is  not  necessarily  inconala- 
tent  In  itself,  as  is  Illustrated  by  the  plead- 
ings in  this  case.  For  if  the  allegations  in 
defendants'  plea  In  reconvention  are  true 
(and  they  must,  in  the  absence  of  a  state- 
ment of  facts,  be  presumed  in  favor  of  the 
Judgment  to  be),  defendants  Padgett  and  Mo- 
Elroy  were  owners  of  the  land.  Defendants 
Llghtfoot  and  Hornsey  had  contracted  with 
them  for  the  timber  thereon,  and  were  on  the 
premises  by  virtue  of  the  contract,  when  dis- 
possessed by  plaintiff  by  virtue  of  the  writ  of 
sequestration,  and  were  thereby  prevented 
from  reaping  the  fruits  of  their  contract,  to 
their  damage,  etc.  If  these  allegations  were 
true,  the  owners  of  the  land  were  entitled  to 
possession,  and  Llghtfoot  and  Hornsey,  who 
were  on  it  under  contract  with  the  owners, 
were  entitled  to  recover  any  damages  occa- 
sioned them  by  the  wrongful  action  of  plain- 
tiffs. 
The  Judgment  is  affirmed. 

On  Rehearing. 

As  appears  from  the  original  opinion.  w» 
refused  to  consider  the  batch  of  papers  there- 
in described  as  a  statement  of  facts  for  the 
reasons  therein  stated.  (Consequently  no  as- 
signments of  error  were  considered  save  socb 
as  related  to  the  pleadings,  which  involved 
their  sufficiency  to  support  the  Judgment  It 
is  made  satisfactorily  to  appear  by  this  mo- 
tion that  the  "batch  of  papers"  described  In 
the  original  opinion  was  in  fact  preikared  by 
the  stenographer,  in  accordance  with  law,  un- 
der direction  of  the  court,  certified  to  by  the 
trial  Judge,  and  handed  by  appellants'  coun- 
sel, within  the  time  prescribed,  to  the  clerk 
of  the  district  court  as  the  statement  of  facta 
in  the  case,  and  that,  though  through  Inadver- 
tence the  derk  failed  to  Indorse  his  file  mark 
upon  It,  it  was  really,  in  contemplation  of 
law,  filed,  and  was  entitled  to  be  taken  and 
considered  as  a  paper  In  the  case.  We  will 
therefore  set  aside  our  order  striking  it  from 
the  record,  and  consider  the  case  In  ^the  U^t 
of  it  as  a  statement  of  facts. 

The  plaintiffs  having  dismissed  their  suit 
the  defendants,  having  proceeded  to  trial  on 
their  pleas  in  reconvention,  must  be  regardr 
ed  In  the  attitude  of  plaintiffs,  and  the  plain- 
tiffs In  that  of  defendants,  in  the  trial  and 
on  this  appeal.  The  evidence  shows  that  the 
appellees  were  in  actual  possession  and  enjoy- 
ment of  the  land  as  their  property  when  the 
suit  was  instituted,  and  until  they  were  dis- 
possessed by  the  sheriff  by  virtue  of  a  writ 
of  sequestration  wrongfully  sued  out  by  ap- 
pellants. This,  in  the  absence  of  evidence 
tending  to  show  title  in  appellants,  was  suffi- 
cient to  maintain  appellees'  reooveir  ol  the 
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land  InTOlved.  For  prior  possession  la 
enough  for  one  to  show  In  order  to  recover 
from  a  naked  tresitasaer.  The  appellants  are 
none  the  less  wrongdoers  for  baring  dispos- 
sessed appellees  by  an  abuse  of  the  process  of 
the  courts.  Snch  process  is  given  to  enforce 
and  protect  one  in  his  rights,  and,  when  he 
has  no  right  that  authorizes  its  issuance,  none 
can  be  acquired  by  its  execution.  Besides  we 
think  the  evidence  reasonably  tends  to  prove 
that  the  appellees  McElroy  and  Padgett  bad 
title  to  the  land  under  and  by  virtue  of  the 
10-years  statute  of  limitation  when  the  suit 
was  brought.  They  also  exhibited  in  evi- 
dence a  diain  of  title  from  David  White,  to 
whom  it  was  admitted  the  land  was  titled, 
down  to  themselves.  The  several  instruments 
and  documents  composing  this  chain  were  in- 
troduced in  evidence  over  objections  of  ap- 
I)eUants,  and  their  admission  as  evidence  over 
the  objection  Is  the  basis,  of  several  of  the 
assignments  of  error.  Inasmuch  as  the  ap- 
pellees were  entitled  to  recover  on  their  prior 
possession,  as  well  as  under  the  statute  of 
limitation,  we  deem  It  suflBclent  to  say,  with- 
out discussing  the  assignments  Just  referred 
to,  that  we  do  not  believe  any  of  them  is  well 
taken. 

The  evidence  Is  amply  sufficient  to  support 
the  Judgment  in  favor  of  defendants  Light- 
foot  and  Homsey  for  the  damages  awarded 
them.  None  of  the  assignments  of  error  re- 
lating to  this  part  of  the  Judgment  can  be 
sustained. 

The  motion  for  rehearing  Is  overruled. 


NEWMAN  et  al.  v.  SATTERWHITE. 

(Conrt  of   Civil   Appeals   of  Texas.     May   S, 
1900.) 

1.  Appial  and  Erbob  (J  744*)— Filing  As- 

SIONVENT  OF  EBBOBS— EFFKOT  OF  STATDTI. 

A  statute  requiring  an  appellant  in  all 
cases  to  file  with  the  clerk  of  the  court  below 
all  assignments  of  error,  distinctly  specifying 
the  ground  on  which  he  relies,  before  he  takes 
the  transcript  of  the  record  from  the  clerk's 
office,  is  mandatory. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  §  3044 ;  Dec.  Dig.  i  %4.»] 

2.  AppeaIi  and  Ebbob  ({  745*)— AssieNUKNTS 
OF  Ebbob— Incobpobation  in  Recobd. 

It  is  usual  and  proper  to  incorporate  as- 
signmenta  of  error  in  the  record ;  but,  in  the 
absence  of  objections,  assignments  of  error,  prop- 
erly filed  in  the  lower  court,  and  accompanied 
by  the  proper  certificate,  will  be  considered  on 
appeal. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Dec.  Dig.  t  745.*] 

Appeal  from  District  Court,  Houston  Coun- 
ty; Benj.  H.  Gardner,  Judge. 

Action  by  M.  W.  Satterwhite  against  Port- 
er Newman  and  others.  Judgment  for  plain- 
tiff, and  defendants  appeal.    Affirmed. 

Moore  &  Sallaa  and  Porter  Newman,  for 
appellants.    Nuns  &  Nmm,  for  appellee. 


FLY,  J.  Appellee  sued  E.  B.  Hale,  Nat 
Wetzel,  Porter  Newman,  N.  J.  Badu,  and  W. 
A.  Forbes  to  recover  damages  for  unlawfully 
entering  upon  his  land  and  carelessly  and 
negligently  setting  fire  to  Ills  bouse  and  de- 
stroying it'  A  plea  to  the  Jurisdiction  filed 
by  W.  A.  Forbes  was  sustained,  and  he  was 
dismissed  from  the  suit.  A  trial  by  Jury 
resulted  in  a  verdict  and  judgment  for  ap- 
pellee, and  against  Hale,  Wetzel,  Badu, 
and  Newman,  for  $414.12.  This  appeal  was 
prosecuted  by  Wetzel  and  Newman ;  but  aft- 
erwards the  appeal  of  Wetzel  was  dismissed 
at  his  request 

This  cause  was  tried  at  a  term  of  the  dis- 
trict court  ending  on  April  25,  1908,  and  the 
record  was  delivered  to  appellants  On  August 
6,  1908,  and  filed  in  the  Court  of  Civil  Ap- 
peals of  the  First  Supreme  Judicial  District 
on  August  7,  1908.  The  record  contains  no 
assignments  of  error;  but  on  December  2, 
19Q^,  an  application  for  a  w^t  of  certiorari 
was  filed  by  Newman,  supported  by  the  affi- 
davit of  appellant's  attorney  that  be  had  filed 
assignments  of  error  with  the  district  clerk 
or  his  deputy,  which  was  flatly  contradicted 
by  the  affidavits  of  the  clerk  and  his  deputy. 
The  Conrt  of  Civil  Appeals  at  Galveston  re- 
fused the  writ  of  certiorari.  The  application 
of  appellant  shows  that  no  assignments  of 
error  were  on  file  in  the  office  of  the  district 
clerk,  and  his  object  was,  not  to  supply  some- 
thing on  file  with  the  district  clerk,  which 
is  the  office  of  a  writ  of  certiorari,  but  to 
supply  a  record  that  never  existed  or  had 
been  lost  The  assignments  presented  to  the 
appellate  court  do  not  appear  to  have  ever 
been  filed  in  the  district  court. 

The  statute  requires  that  the  appellant  or 
plaintiff  in  error  shall  in  all  cases  file  with 
the  clerk  of  the  court  below  all  assignments 
of  error,  distinctly  specifying  the  grounds  on 
which  be  relies,  before  he  takes  the  tran- 
script of  the  record  from  the  clerk's  office. 
That, statute  Is  mandatory,  and,  while  it  is 
usual  and  proper  to  Incorporate  the  assign- 
ments in  and  make  them  a  part  of  the  record, 
still,  in  the  absence  of  objections,  assignments 
of  error,  properly  filed  in  the  lower  court 
and  accompanied  by  the  proper  certificate, 
might  be  considered  on  appeal.  McAfee  v. 
Wheells,  1  Posey,  tJnrep.  Cas.  65. 

Rule  100  for  district  and  county  courts  (67 
S.  W.  xxvli)  provides  that  the  party,  or  his 
counsel,  who  has  applied  for  a  transcript,  and 
finds  it  defective,  may  return  it  for  correc- 
tion; and  it  is  provided  that  "the  reception 
of  it  by  the  party  or  his  counsel,  without 
being  so  returned  for  such  purpose,  will  be 
regarded  as  an  assumption  by  him  Of  all  the 
responsibility  for  any  and  all  deficiencies 
found  in  the  transcript,  resulting  from  the 
violation  of  these  rules  or  of  the  statutes." 
The  transcript  could  have  been  filed  in  the 
appellate  court  for  at  least  a  week  after  the 
transcript  was  obtained  by  appellants,  and 
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the  duty  devolved  on  them  to  see  that  the 
assignments  of  error  were  filed  In  the  district 
clerk's  office  before  the  transcript  was  taken 
out,  and  that  they  accompanied  It 

There  being  no  assignments  oC.  error,  and 
no  errors  apparent  of  record,  the  Judgment 
will  be  aflarnJ^L 


TEXAS  &  P.  RT.  CO.  et  al.  v.  GOLDSMITH 
&  GARRETT. 

(Court  of  Civil  Appeals  of  Texas.     April  29, 
1009.) 

Evidence  (8  471*)  —  Opinions  —  Shippbr  of 

LivK  Stock— Lkngth  of  Run. 

In  an  action  against  a  carrier  for  delay 
In  transporting  cattle,  the  shipper'  was  incom- 
petent to  testify  as  to  what  would  be  a  reasona- 
ble run  with  cattle  from  one  pointi  to  another. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  {}  2149-2151;   Deo.  Dig.  $  471.*] 

Appeal  from  Midland  County  Court ;  Char- 
ley GIbbs,  Judge. 

Action  by  Goldsmith  Sc  Garrett  against  the 
Texas  &  Pacific  Railway  Company  and  oth- 
ers. From  a  Judgment  for  plaintiff,  defend- 
ants appeal.     Reversed  and  remanded. 

Ed.  W.  Smith  and  H.  C.  Hughes,  for  ap- 
pellants. S.  J.  Isaachs  and  G.  B.  Smedley, 
for  appellee. 

LEVY,  J.  The  suit  was  to  recover  dam- 
ages for  the  alleged  negligent  handling  and 
delay  en  route  of  a  certain  shipment  of  cat- 
tle. In  accordance  with  the  verdict  of  a 
Jury,  Judgment  was  entered  In  favor  of  the 
appellees. 

The  appellants  each.  In  the  second  assign- 
ment of  error,  complain  of  the  admission  of 
-certain  evidence  In  the  trial  of  the  case.  One 
of  the  appellees,  testifying  as  a  witness,  was 
allowed  by  the  court,  over  the  objection 'of 
the  appellants,  to  state  hla  opinion  as  to 
"what  is  a  reasonable  run  with  cattle  from 
Midland  to  Ft.  Worth  over  the  Texas  &  Paci- 
fic Railway,  and  from  Ft  Worth, to  Kansas 
City  over  the  Missouri,  Kansas  &  Texas 
Railroad."  It  has  been  ruled  in  case .  of 
Railway  Co.  v.  Noelke  (Tex.  Civ.  App.)  110 
S.  W.  82,  that  similar  testimony  was  Improp- 
«r  and  inadmissible.  Also,  see  Railway  Co. 
T.  May  (Tex.  Civ.  App.)  115  S.  W.  900. 

The  case  was  ordered  reversed  and  re- 
manded. 


GARDNER  et  al.  v.   PLANTERS'   NAT. 
BANK  OF  HONEY  GROVE,  t 

(Court  of  Civil  Appeals  of  Texas.     March  25, 
1909.    Rehearing  Denied  April  15,  1909.) 

1.   Liens   fS  3*)  —  Validity  —  Effect  as  to 
Third  rKtisoxs. 

A  verbal  agreement  by  a  bank  to  furnish 
money  to  buy  cattle  upon  which  it  should  have 
a  lieu,  and  that,  as  the  buyer  should  sell  the 
cattle,   the    proceeds    should    be    paid   direct   to 


the  bank,  and  should  be  its  money  so  far  as 
necessary  to  reimburse  it  for  such  advances, 
is  valid  between  the  parties  and  as  to  volun- 
teers and  persona  having  notice  thereof. 

[Ed.  Note.— ITor  other  cases,  see  Liens,  Gent 
Dig.  i  24;  Dec  Dig.  {  3.*] 

2.  Bankbuptct  (I  295»)  —  Actions  Aoainst 
Tbustee-^urisoiction  of  State  Courts. 

Where  money  claimed  by  plaintiff  has  been 
paid  by  the  agents  of  a  bankrupt  to  his  trustee 
in  bankruptcy,  an  action  against  the  trustee 
and  the  agents  may  be  brought  in  a  state  court 
for  the  recovery  of  the  money.  As  plaintiff 
does  not  seek  to  disturb  the  possession  of  the 
trustee  nor  interfere  with  the  proceedings  of 
the  bankruptcy  court,  and  the  agents  of  the 
bankrupt  being  proper  parties,  plaintiff  could 
not  sue  them  in  the  bankruptcy  court,  and  Act 
Cong.  Aug.  13,  1888,  c.  866.  §  3,  25  Stat  436 
(U.  S.  Comp.  St  1901,  p.  582),  provides  that 
every  receiver  or  manager  of  property  appointed 
by  any  United  States  court  may  be  sued  in 
respect  of  any  act  or  transaction  of  his  in  carry- 
ing on  the  business  connected  with  such  prop- 
erty without  leave  ■  of  the  court  in  which  he 
was  appointed,  bat  the  suit  shall  be  subject 
to  the  general  equity  jurisdiction  of  the  court 
appointing  him. 

[Ed.  Note.— For  other  cases,  see  Bankruptcy, 
Dec.  Dig.  $  295.*] 

3.  Bankbuptct  (§  299*)  —  Action  Aqainst 
Trustee— Parties. 

Plaintiff  was  the  claimant  of  a  fund  which 
was  in  the  hands  of  agents  of  a  bankrupt,  and 
paid  by  them  with  full  knowledge  of  plaintiff's 
rights  to  the  trustee  of  the  bankrupt  after  de- 
mand upon  them  by  plaintiff.  Held,  that  such 
agents  were  proper  parties  in  a  suit  against  the 
trustee  to  recover  the  money. 

[Ed.  Note.— For  other  cases,  see  Bankruptcy. 
Dec.  Dig.  8  299.»] 

4.  Bankruptcy  (|  295*)  —  Actions  Aoairst 
Trustee— JuBisDionoN  of  Statx  Coubt— 
Wajveb  of  Objections. 

Where  money  in  the  hands  of  agents  of  a 
bankrupt  also  claimed  by  plaintiff  is  garnished 
by  a  creditor  of  the  bankrupt,  and  is  subse- 
quently paid  to  the  bankrupt's  trustee,  and  suit 
is  brought  by  plaintiff  in  a  state  court  against 
the  trustee  and  bankrupt's  agents  to  recover  the 
money,  if  the  trustee  by  supplemental  answer 
seeks  to  have  an  order  dismissing  the  garnish- 
ment set  aside,  he  thereby  waives  his  objec- 
tions to  the  jurisdiction  of  the  state  court  over 
him. 

[Ed.  Note.— For  other  cases,  see  Bankruptcy, 
Dec  Dig.  {  295.*] 

5.  Appeai,  and  Erbob  (8  916*)  —  Review  — 
.Presumption    as    to    Rulino    of    Tbial 

Court. 

Where  defendants  file  a  plea  of  privilege 
which  is  overruled,  and  an  amended  answer  is 
filed,  and  the  record  fails  to  show  the  contents 
of  the  first  answer,  it  will  be  presumed  in  favor 
of  the  judgment  that  the  ruling  of  the  trial 
court  as  to  such  plea  is  correct 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  (3ent  Dig.  {{  3699-3705;  Dec  Dig.  { 
916.*] 

6.  Venue  (8  22*)— Residence  of  Partus— C!o- 

DE^SNDANTS 

Under  Rev.   St   1895,  art  1194,  snbd.  4. 

?>rovlding  that,  where  there  are  two  or  more  de- 
endants  residing  in  different  counties,  a  suit 
may  be  brought  in  the  county  where  any  one  of 
the  defendants  reside,  an  action  agamst  the 
trustee  of  a  bankrupt  and  the  agents  of  the 
bankrupt  to  recover  a  sum  of  money  paid  by  the 
agents   to   the   trustee   may   be   brought   in    the 
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county  in  which  the  trustee  resides,  although 
the  agents  do  not  reside  in  that  county. 

[Eid.  Note.— For  other  cases,  see  Venue,  Cent. 
Dig.  |{  35-37 ;   Dec.  Dig.  t  22.*} 

7.  BANKBtrPTCT  (8  283*)  —  Action  Aoainst 
Xbubteb. 

Where  a  contract  between  two  parties,  by 
which  money  in  the  hands  of  the  agents  of  one 
party  is  to  l>elong  to  the  other  party  and  be 
paid  to  it,  is  not  carried  out  because  of  the 
tailuie  of  the  agents  to  pay  the  money  to  the 
party  to  whom  it  belongs,  the  right  of  the 
party  to  collect  such  money  will  not  be  affected 
thereby,  as  equity  looks  upon  that  as  done  which 
ought  to  have  been  done,  and  the  party  to  whom 
the  money  rightfully  belongs  may  bring  action 
against  the  trustee  in  bankruptcy  of  the  other 
party  to  whom  the  money  was  paid  by  the  bank- 
rupt s  agent. 

[Ed.  Note.— For  other  cases,  see  Bankruptcy, 
Dec.  Dig.  I  283.*] 

8.  Bankbtjptct    (5   303*)— Acnous    Against 

TBUSTEE— SCFFICIENCT    OF    EVIDENCE. 

Evidence  in  an  action  against  the  trustee  of 
a  bankrupt  and  the  agents  of  the  bankrupt  to 
recover  a  sum  of  money  paid  by  the  agents  to 
the  trustee  and  claimed  by  plaintiff  held  to 
sustain  a  finding  for  the  plaintiff. 

[Ed.  Note.— For  other  cases,  see  Bankruptcy, 
Dec.  Dig.  {  303.*] 

9.  Bankbupxct    ({    188*)  —  Pbefebenoes  — 

lO^NB. 

An  agreement  by  which  a  bank  advanced 
money  to  a  bankrupt  to  be  used  in  the  purchase 
of  cattle,  giving  the  bank  a  lien  on  the  pro- 
ceeds from  the  sale  of  the  cattle,  does  not  con- 
stitute a  preference  by  the  bankrupt  in  vio- 
lation of  the  bankruptcy  act  nor  is  the  con- 
tract invalid  for  want  of  record. 

[Ed.  Note.— For  other  cases,  see  Bankruptcy, 
Dec.  Dig.  {  188.*] 

10.  BA9KBUFTCT  ({  105*)— PbIOBITX  OT  GaB- 
HISHIfKHT  TO  OTUES  LiEN— NOTICE  TO  GaB- 
niSHCB. 

Where  a  gamishpr  has  notice  of  a  prior 
lien  on  the  money  which  he  attempts  to  gar- 
nish, such  lieu  will  prevail  against  the  rights 
of  the  gamisher,  and  the  rights  of  a  trustee 
in  bankruptcy  to  whom  the  money  was  subse- 
quently transferred  by  the  persons  holding  it; 
the  trustee  having  notice  also  of  the  prior  lien. 
(I-'d.  Note.— For  other  cases,  see  Bankruptcy, 
I!('c.  Dig.  {  ICO.*] 

Appeal  from  District  Court,  Fannin  Comi- 
ty;  Ben  H.  Denton,  Judge. 

Action  by  the  Planters'  National  Banlc  of 
Honey  Grove  against  8.  H.  Gardner  and  oth- 
ers. Judgment  for  plaintiff,  and  defendants 
appeal.     Affirmed. 

Appellee,  as  claimant  of  fl,000.77,  the  net 
proceeds  of  the  sale  of  certain  cattle,  and  for 
recovery  of  the  same  and  to  have  the  rights 
of  each  of  the  parties  growing  out  of  the 
transaction  settled  and  adjusted,  brought  the 
suit  in  the  district  court  of  Fannin  county, 
Tex.,  against  the  appellants  Davis  &  Hamm 
and  S.  H.  Gardner  as  trustee  of  the  estate 
of  O.  F.  Newberry,  bankrupt.  The  petition 
nlloged  that  on  August  21,  1907,  said  Davis 
&  Ilainra,  a  partnership  and  doing  business  as 
commission  merchants  in  Tarrant  county, 
Tex.,  as  agents  of  G.  F.  Newberry,  sold  a  cer- 
tain lot  of  cattle  which  had  been  shipped 
and  consigned  by  Newberry  to  them  for  sale 


on  commission,  the  propertf  of  Newberry, 
and,  after  deducting  freight,  commissions,  and 
other  expenses,  there  remained  In  their  hands 
the  sum  of  $1,000.77,  the  net  proceeds  of  such 
sales;  that  the  said  net  proceeds  was  the 
property  and  money  of  the  appellee ;  that  ap- 
pellee had  theretofore  advanced  said  Newber- 
ry the  money  with  which  to  buy  said  cattle 
under  a  contract  entered  into  between  it  and 
Newberry,  by  the  terms  of  which  it  was 
agreed,  for  a  rnluable  consideration,  that  all 
cattle  purchased  by  Newberry  with  the  mon- 
ey advanced  by  appellee  should  stand  as  se- 
curity for  the  repayment  of  such  money,  and 
that  the  net  proceeds  of  all  sales  of  such  cat- 
tle should  be  paid  directly  to  appellee  to  be 
applied  in  payment  of  the  debt  owing  by 
Newberry  on  account  of  money  advanced  by 
appellee;  "that  Davis  &  Ilauim  knew  of  such 
agreement  between  plaintiff  and  Newberry 
on  August  21,  1907,  at  the  time  they  received 
the  proceeds  of  such  sales  from  the  pur- 
chasers of  said  cattle,  and  they  knew  of  the 
existing  agreement  between  plaintiff  and 
Newberry  to  the  effect  that  such  proceeds 
should  be  paid  by  Davis  &  Hamm  to  plaintiff, 
and  not  to  Newberry; "  that  thereafter,  on 
September  21,  1907,  said  Newberry  was  duly 
adjudged  a  bankrupt  in  the  District  Court  of 
the  United  States  for  the  Eastern  District 
of  Texas,  and  on  October  8,  1907,  said  Gard- 
ner was  duly  appointed  or  elected  trustee  of 
said  bankrupt's  estate  and  qualified  as  such, 
"and  afterwards, '  on  October  15,  1907,  said 
Gardner  represented  to  said  Davis  &  Hamm 
that  said  bankrupt  court  had  ordered  them 
to  turn  over  said  $1,000.77  to  bim  as  trustee 
aforesaid,  and  on  or  about  the  same  day 
Davis  &  Hamm,  without  the  knowledge  or 
consent  of  plaintiff,  paid  said  money  to  said 
Gardner,  trustee,  who  still  has  It  in  his  cus- 
tody as  such  trustee,  claiming  that  same  be- 
longs to  said  bankrupt's  estate,  and  denies 
the  right  of  plaintiff  thereto."  It  was  al- 
leged that  the  bankrupt  court  bad  no  such  or- 
der nor  was  appellee  In  any  way  a  party  to 
said  bankrupt  proceedings,  but  that  Davis  & 
Hamm  relied  upon  said  representation  of 
said  Gardner  in  making  such  payment,  and. 
In  fact,  did  not  know  to  the  contrary.  Ap- 
pellant Gardner  pleaded  to  the  Jurisdiction  of 
the  court,  and  Davis  &  Hamm  filed  a  plea  of 
privilege,  each  of  which  pleas  was  overruled 
by  the  court,  and  they  defended  by  general 
denial  and  special  defenses. 

It  was  substantially  proved  In  the  record 
that  about  January  1,  1907,  the  appellee 
bank  and  G.  F.  Newberry  made  an  agree- 
ment, which  was,  In  substance,  that  the  ap- 
pellee would  furnish  blm  money  with  which 
to  buy  cattle  and  hogs,  and  that  be  would 
ship  out  and  sell  the  same  along  as  he  would 
accumulate  small  lots,  and  that  the  live 
stock  so  bought  would  stand  for  the  money 
so  advanced,  and,  as  sales  should  be  made. 


•For  other  eases  see  same  topic  and  section  NUMBER  In  Dec  ft  A.<n.  Digs.  1907  to  date,  It  Reporter  Indexes 
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the  net  proceeds  from  the  sales  should  be 
paid  to  the  appellee,  and  not  to  Newberry, 
and  which  money  should  belong  to  the  appel- 
lee to  the  extent  necessary  to  cover  the  ad- 
Tances;  that  the  appellee  would  advance 
the  money  by  paying  Newberry's  checks,  thus 
making  an  overdraft  at  the  bank.  This  ar- 
rangement between  them  was  to  continue  as 
long  as  agreeable  to  Newberry  and  the  bank. 
It  did  continue  until  the  appellee's  rights  as- 
serted in  this  case  accrued.  Newberry  was 
Insolvent  when  the  agreement  was  made,  and 
with  no  property  subject  to  execution,  and 
so  continued  thereafter;  but  he  adhered 
strictly  to  his  agreement  with  the  appellee 
bank.  As  further  security,  and  as  evidenced 
by  this  agreement,  Newberry  gave  the  bank  a 
mortgage  on  all  his  cattle  and  hogs  and  on 
those  to  be  bought  with  the  appellee's  money 
on  March  2,  1907.  About  June  10,  1907,  the 
bank  released  this  mortgage  for  the  sole  pur- 
pose of  allowing  the  appellant  Davis  &  Hamm 
to  obtain  a  mortgage  on  the  cattle  that  New- 
berry then  owned  to  secure  a  loan  they  were 
then  making  blm,  with  the  agreement  with 
Newberry  that  It  would  not  change  his  ar- 
rangement with  the  appellee  bank,  and  Imme- 
diately Newberry  gave  the  appellee  bank  a 
new  mortgage  oil  all  the  cattle  to  be  pur- 
chased with  the  money  furnished  by  It.  The 
money  loaned  by  the  appellant-Davis  &  Bamm 
paid  Newberry's  debt  to  this  appellee  bank; 
and  soon  thereafter  Newberry  began  to  buy 
more  cattle  with  the  appellee  bank's  money, 
and  on  August  19,  1907,  Newberry  shipped  a 
lot  of  cattle  to  the  market  at  Ft  Worth, 
Tex.,  consigned  to  appellant  Davis  &  Hamm, 
which  Davis  &  Hamm  sold  on  the  open  mar- 
ket on  August  21,  1907,  and  the  net  proceeds 
of  that  part  of  the  cattle  which  Newberry 
had  bought  with  the  appellee  bank's  money 
since  June  10,  1907,  amounted  to  the  net  sum 
of  $1,000.77,  and  was  In  the  possession  of 
appellant  Davis  &  Hamm  on  August  21,  1907, 
and  at  which  time  T.  W.  Trout  sued  Newber- 
ry for  a  debt  and  garnished  the  appellant 
Davis  &  Hamm,  who  refused  to  turn  this 
money  over  to  the  appellee  bank  on  their 
demand,  but  who  were  informed  that  api)el- 
lee  bank  claimed  and  owned  this  money,  and 
that  Newberry  claimed  no  part  of  It,  as  the 
appellee  bank's  advances  to  him  exceeded 
these  particular  proceeds.  Previous  to  this 
time,  also  during  that  year,  Newberry  had  in- 
formed appellant  Davis  &  Hamm  of  his  ar- 
rangement with  the  appellee  bank.  On  the 
15th  of  September,  1907,  Newberry  filed  his 
petition  In  the  District  Court  of  the  United 
States  for  the  Eastern  District  of  Texas,  and 
was  adjudged  by  that  court  a  bankrupt  on 
September  17,  1907;  and  on  October  7,  1907, 
the  appellant  Gardner  was  appointed  trustee 
of  the  estate  of  said  bankrupt,  and  qualified 
immediately  thereafter.  In  October,  1907, 
Gardner  as  trustee  demanded  of  Davis  & 
Hamm  the  |1 ,000.77,  and  they  sent  him  their 
check  in  payment  thereof.  Gardner,  trustee, 
and  Trout,  at  the  time  and  previous  thereto. 


each  knew  of  the  bank's  daim  to  the  said 
particular  proceeds.  Trout  had  dismissed  Us 
garnishment  There  appears  In  the  record,  as 
offered  by  the  appellant  the  following  ex 
parte  order  of  the  referee  In  bankruptcy:  "In 
the  District  Court  of  the  United  States  for 
the  Eastern  District  of  Texas.  In  the  matter 
of  G.  P.  Newberry,  bankrupt  in  bankruptcy, 
at  Sherman,  in  said  district  on  the  8th  of  Oc- 
tober, 1907.  It  appearing  to  the  court  that 
Davis  &  Hamm  Commission  Company  of  Fort 
Worth,  Texas,  have  in  their  possession  a  large 
sum  of  money  belonging  to  said  bankrupt's  es- 
tate, to  wit  $1,000.77,  It  is  therefore  ordered 
that  said  S.  H.  Gardner,  trustee  In  said  bank- 
ruptcy, demand  of  said  Davis  &  Hamm  Com- 
mission Company  said  sum  of  money."  The 
trial  was  by  Jury,  and  upon  their  answers  to 
the  special  issues  submitted  Judgment  was  en- 
tered by  the  court  The  Judgment  as  enter- 
ered  on  the  findings  of  the  Jury,  omitting  for- 
mal parts,  is:  "It  Is  adjudged  by  the  court 
that  plaintlfr,  the  Planters'  National  Bank  of 
Honey  Grove,  Tex.,  a  corporation,  recover  of 
the  defendants  W.  D.  Davis  and  A.  B.  Hamm 
(composing  the  partnership  Davis  &  Hamm) 
and  S.  H.  Gardner,  trustee  of  the  estate  of 
G.  F.  Newberry,  Bankrupt  Jointly  and  sever- 
ally, $1,000.77,  and  that  said  plaintiff  recover 
of  said  Davis  &  Hamm  the  further  sum  of 
$20,  being  6  per  cent  per  annum  Interest  on 
$1,000  from  November  16,  1907,  up  to  the 
present  time,  and  that  plaintiff  recover  of 
said  Davis  &  Hamm  all  costs  of  this  suit,  and 
that  execution  Issue  against  said  Davis  & 
Hamm  for  said  recoveries  against  them,  but 
that  no  execution  issue  against  said  Gardner, 
trustee,  but  In  lieu  thereof,  it  is  decreed  by 
the  court  that  plaintiff  is  the  owner  of  the 
$1,000.77  paid  by  Davis  &  Hamm  to  Gardner, 
trustee,  aforesaid,  and  that  said  Gardner, 
trustee,  Is  not  entitled  to  said  money,  and 
that  plaintiff  may  present  this  Judgment  to 
the  United  States  District  Court  for  the 
Eastern  District  of  Texas  in  the  cause  there- 
in pending  entitled  'In  the  Matter  of  the  Es- 
tate of  G.  P.  Newberry,  Bankrupt  in  Bank- 
ruptcy.' where  said  money  is  on  deposit  as 
authority  for  said  bankrupt  court  to  pay  over 
said  money  to  plaintiff.  It  Is  further  decreed 
that  shotild  said  Davis  &  Hamm  discharge 
this  Judgment  then  said  recovery  against 
said  Gardner,  trustee,  Inure  to  their  benefit 
and  subrogate  them  to  the  rights  of  plaintiff; 
and,  should  plaintiff  receive  from  said  bank- 
rupt court  or  from  said  Gardner  any  of  said 
$1,000.77,  the  same  shall  be  a  credit  on  said 
recoveries  against  Davis  &  Hamm." 

From  this  Judgment  the  appellants  have 
brought  the  case  on  appeal  to  have  same  re- 
vised for  the  errors  assigned. 


Gross  &  Armstrong,  for  appellanti. 
Grady  &  McMabon,  for  appellee. 


Mo 


LEVY,  J.  (after  stating  the  facts  as  above). 
By  the  first  assignment  of  error.  It  is  con- 
tended that  the  court  erred  In  overruling  the 
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plea  of  the  trustee  In  bankruptcy  to  the  Jn- 
rlsdlctlon  of  the  court  over  hla  person  and 
the  snbject-matter  of  this  suit.  We  do  not 
think  this  was  error  In  a  proceeding  of  the 
Instant  kind.  The  appellee  having  furnish- 
ed Newberry  the  money  to  buy  the  cattle,  un- 
der an  agreement  that  It  should  have  a  lien 
on  the  cattle  and  that  they  should  stand  as 
security  for  the  advances,  and  that,  as  New- 
berry should  sell  the  cattle,  the  proceeds 
should  be  paid  direct  to  appellee,  and  should 
be  the  money  of  appellee  so  far  as  necessary 
to  reimburse  It  for  such  advances,  such  agree- 
ment Is  Taltd  between  the  parties  and  as  to 
volunteers  and  persons  having  notice  there- 
of, and  entitles  appellee  to  the  proceeds  of 
the  cattle  when  sold.  3  Pomeroy,  Eq.  Juris. 
{  1235;  4  Cyc.  43;  19  A.  &  E.  Enc.  14;  Bank 
T.  Tardley,  165  U.  8.  634,  17  Sup.  Ct.  438,  41 
li.  Ed.  856 ;  Railway  v.  Hurley,  153  Fed.  603, 
82  C.  C.  A.  453.  By  giving  such  effect,  and 
we  think  It  should  be,  to  the  Intent  and  pur- 
I>o8e  of  the  agreement  alleged,  and  we  think 
sufficiently  proved,  between  appellee  and  New- 
berry about  the  particular  funds  In  the  hands 
of  Davis  ft  Hamm,  then  appellee  could  main- 
tain an  action  against  the  trustee  and  Davis 
ft  Hamm,  who,  having  knowledge  of  Its  rights 
to  the  property,  Interfered  with  Its  rights,  be- 
cause of  the  fact  that  appellee  would  not 
claim  through  the  estate  of  the  bankrupt,  but 
adversely  to  It  Being  an  adverse  claimant 
to  the  particular  fund  in  controversy,  and 
the  possession  of  the  trustee  in  bankruptcy 
of  the  money  not  beln^  disturbed  nor  sought 
to  be  disturbed,  nor  the  proceedings  In  the 
bankruptcy  court  Interfered  with  nor  sought 
to  be  Interfered  with,  then  we  think  the  court 
In  which  this  suit  was  brought  had  Jurisdic- 
tion to  try  and  determine  the  controversy  be- 
tween the  parties  and  to  adjust  and  settle 
the  rights  of  the  parties  to  the  partlcnlar 
property  or  fund.  Skllton  v.  Codington,  185 
N.  Y.  80,  7T  N.  E.  790,  113  Am.  St.  Rep.  885 ; 
Frank  v.  VoUkommer,  205  U.  S.  621,  27  Sup. 
Ct.  696,  61  Li  Ed.  911;  Eystor  v.  Gaff,  91 
n.  S.  621,  23  L.  Ed.  403.  Appellant  Davis  ft 
Hamm,  holding  the  particular  fund  as  the 
agent  of  G.  F.  Newberry,  and  with  full  knowl- 
edge of  appellee's  rights  thereto  and  of  New- 
berry's consent  and  agreement  that  the  par- 
ticular fund  should  be  the  money  of  appellee 
and  be  paid  by  them  direct  to  the  appellee, 
and  demand  upon  them  for  the  money  hav- 
ing been  made  by  appellee  previous  to  the  de- 
livery by  them  of  the  money  to  the  trustee, 
and  having  surn>ndered  the  particular  fund 
to  the  trustee  after  such  knowledge  and  de- 
mand without  the  consent  of  appellee  or  New- 
berry, were  proper  porties  to  the  suit,  and 
appellee  had  the  right  to  make  them  parties. 
Cobb  V.  Barber  et  al.,  92  Tex.  309,  47  S.  W. 
963.  Appellee  could  not  force  Davis  ft  Hamm 
Into  the  bankrupt  court.  Bardes  v.  Bank,  178 
TT.  S.  524,  20  Snp.  Ct  IWO.  44  L.  Ed.  1175. 
That  Gardner  as  trustee  could  be  sued  in  the 
case  we  think  is  clear  from  Act  Cong.  Aug.  13, 
1888,  c.  86C,  I  3, 25  Stat  436, 4  St  Ann.  p.  887 


(TT.  S.  Comp.  St  1901,  p.  682),  which  provides 
"that  every  receiver  or  manager  of  any  prop- 
erty, appointed  by  any  court  of  the  United 
States,  may  be  sued  In  respect  of  any  act  or 
transaction  of  his  In  carrying  on  the  busi- 
ness connected  with  such  property,  without 
the  previous  leave  of  the  court  In  which  such 
receiver  or  manager  was  appointed ;  but  such 
suit  shall  be  subject  to  the  general  equity  Ju- 
risdiction of  the  court  in  which  such  receiver 
or  manager  was  appointed,  so  far  as  the  same 
shall,  be  necessary  to  the  ends  of  Justice."  A 
trustee  In  bankruptcy  Is  appointed  by  a 
"court  of  the  United  States,"  and  comes  clear- 
ly within  the  meaning  of  the  act.  The  por- 
tion of  the  act  reserving  In  the  court  appoint- 
ing the  "manager  of  any  property"  a  general 
equity  right  to  protect  against  injustice  we 
think  shows  that  It  was  the  intention  of  Con- 
gress to  allow  disputes  about  and  adverse 
clalmb  to  the  property  to  be  litigated  In  courts 
other  than  the  one  appointing  the  manager  or 
receiver.  The  Judgment  as  rendered  in  this 
case  does  not  disturb  the  possession  of  the 
bankrupt  court  It  only  provides  for  a  certifi- 
cation to  that  court  for  observance  in  so  far 
as  Just  and  equitable.  It  appears  in  the  rec- 
ord that  the  trustee,  Gardner,  by  supplemental 
answer,  sought  as  affirmative  relief  to  have  an 
order  dismissing  a  garnishment  against  this 
particular  property  sued  out  by  T.  W.  Trout 
set  aside,  and  that  he  be  subjected  to  the 
garnishing  creditors'  rights,  and  the  court  to 
enforce  this  right.  This  would  appear  to  be  a 
waiver  of  his  objections  to  Jurisdiction  of  the 
court  over  him.  Slater  v.  Trostel  (Tex.  Civ. 
App.)  21  S.  W.  285;  Douglas  v.  Baker,  79 
Tex.  499,  15  S.  W.  801. 

By  the  second  assignment  of  error.  It  Is 
claimed  that  the  court  erred  In  overruling  the 
plea  of  privilege  nrged  by  appellant  Davis  ft 
Hamm.  It  appears  that  the  plea  of  privilege 
was  heard  and  overruled  on  February  4,  1907, 
and  that  permission  was  granted  to  amend 
the  answer  February  26,  1007.  The  record 
failing  to  show  the  contents  of  the  first  an- 
swer, we  would  be  required  to  indulge  the 
presumption  in  favor  of  the  correctness  of 
the  ruling  of  the  trial  court  The  first  an- 
swer may  or  may  not  have,  for  aught  the  rec- 
ord shows,  admitted  facts  which  showed  Ju- 
risdiction, or  contained  a  cross-bill  which  of 
itself  would  have  waived  the  plea.  Presump- 
tions are  in  favor  of  the  Judgment  rendered, 
unless  such  state  of  facts  is  shown  as  to  en- 
able the  appellate  court  to  say  the  ruling  was 
error.  Punderson  v.  Love,  3  Tex.  63 ;  Pierce 
V.  Pierce,  21  Tex.  469.  But,  even  if  it  should 
be  held  that  the  plea  had  not  been  waived, 
appellant  Gardner  resided  in  Fannin  county, 
and  appellee  had  the  right  to  sue  all  the  par- 
ties in  this  case  In  the  county  of  his  residence. 
Article  1194,  subd.  4,  Rev.  St  1895;  Cobb  v. 
Barber  et  al..  92  Tex.  300,  47  S.  W.  963. 

Assignments  Nos.  3  to  6,  inclusive,  are  over- 
ruled. We  think,  as  determined  In  the  first 
assignment,  that  the  agreement  between  ap- 
pellee and  Newberry  was  legally  sufficient  to 
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give  appellee  the  right  to  the  particular  fund 
In  the  hands  of  Davis  ft  Hamm.  If  the  agree- 
ment 80  made  btween  appellee  and  Newberry 
bad  been  allowed  to  be  carried  out  as  Intend- 
ed by  them,  and  not  Interrupted  by  appel- 
lants, the  effect  of  this  Intention  and  purpose 
would  have  given  to  appellee  the  power  to 
collect.  This  would  constitute  a  sufficient 
transfer  of  interest  to  maintain  a  recovery. 
See  RollBon  v,  Hope,  18  Tex.  446;  Crews  v. 
Harlan,  99  Tex.  93,  87  S.  W.  656.  Equity 
looks  upon  that  as  done  which  ought  to  have 
been  done.  This  agreement  would  be'  valid, 
though  wholly  verbal,  or  if  part  verbal  and 
part  written.  3  Pomeroy,  Eq.  Juris.  {  1237. 
The  evidence  was  sufficient  to  warrant  the 
finding  returned  by  the  jury,  and  the  court 
did  not  err  In  submitting  the  Issue  as  submit- 
ted to  the  Jury.  The  transaction  between 
plaintiff  and  Newberry  was  not  a  preference 
In  violation  of  the  banlcruptcy  act  (Act  July 
],  1898,  e.  541,  30  Stat.  544  [U.  S.  Comp.  St. 
1901,  p.  3418]),  nor  Invalid  for  want  of  fur- 
ther record.  Eason  v.  Garrison,  36  Tex.  Civ. 
App.  674,  82  S.  W.  800 ;  Hall  v.  Keating.  33 
Tex.  Civ.  App.  526,  77  S.  W.  1054;  Mercer's 
Trustee  v.  Mercer  (Ky.)  74  S.  W.  285 ;  Kauf- 
man V.  Treadway,  195  tJ.  S.  271,  25  Sup.  Ct. 
33,  49  L.  Ed.  190;  Thompson  v.  Fairbanks, 
196  U.  S.  516,  25  Sup.  Ct.  306.  49  L.  Ed.  577; 
Humphrey  v.  Tatman,  198  U.  S.  91,  25  Sup. 
Ct.  667,  49  L.  Ed.  956. 

We  do  not  think  that  the  seventh  and 
eighth  assignments  could  be  sustained,  and 
they  are  overruled. 

The  garnishment  by  Trout,  even  if  It  had 
been  reserved  to  the  trustee  in  bankruptcy 
Instead  of  being  dismissed,  could  not  avail 
against  the  prior  rights  of  the  plaintiff ;  and 
the  ninth  assignment  is  overruled.  Trout  dis- 
missed his  garnishment.  Both  Trout  and  the 
trustee  had  notice  of  the  appellee's  claim  to 
the  particular  proceeds.  Grocer  Co.  v.  Jack- 
son, 18  Tex.  Civ.  App.  353,  45  S.  W.  615; 
Smith  V.  Bank  (Tex.  Civ.  App.)  40  S.  W.  1038; 
Smith  V.  Railway  (Tex.  Civ.  App.)  39  S.  W. 
969. 

Finding  no  reversible  error  in  the  case,  we 
are  of  the  opinion  that  the  same  should  be 
affirmed. 


HOUSTON  ft  T.  C.  R.  CO.  ▼.  JOHNSON. 

(Court  of  Civil   Appeals   of  Texas.   April   24, 

1909.    Rehearing  Denied  May  16,  1909.) 

1.  Masteb  and  Sebvant  (8  293*)— Iwjuries 
TO  Sebvawt—Instbuctions— Negligence. 
In  an  action  for  injuries  to  an  employ^ 
while  erecting  a  coal  derrick,  there  being  evi- 
dence that  defendant's  foreman  in  movmg  a 
brace  suddenly  applied  the  power  used  in  moving 
it,  thereby  causing  the  brace  to  be  carried  up, 
and  plaintiff  with  it,  about  20  feet,  that  the 
foreman  could  have  released  the  power,  but  did 
not  until  plaintiff  fell  to  the  ground,  and  the 
brace  turned  over  and  injured  him.  an  instruc- 
tion Is  not  erroneous  which  atitborizes  the  Jury 
to  find  for  plaintiff  if  they  believe   that  such 


conduct  of  the  foreman  constituted  negligence, 
unless  under  other  instmctiona  they  should  find 
for  defendant 

[BSd.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  {{  1156,  1156;  Dec.  Dig. 
1293.*] 

2.  Master  and  Sbbvant  (g  281*)— Injubies 

TO  Sebvant  —  Sufficiency  or  Evidence  — 

CONTBIBUTOBT   NEGLIGENCE. 

In  an  action  for  injuries  to  an  employ^ 
while  erecting  a  coal  derrick,  caused  while  at- 
tempting to  raise  and  put  in  position  a  brace, 
the  evidence  held  sufScient  to  justify  a  finding 
that  plaintiff  was  not  guilty  of  contribatoiy 
negligence  in  adjusting  the  rope  with  which  the 
brace  was  raised. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  {  992 ;   Dec.  Dig.  §  281.*] 

3.  Masteb  and  Sebvant  (!  29C*)  —  Injuries 
TO  Sebvant— iNSTBucnoNS— CONTBIBUTOBT 
Negligence. 

Plaintiff,  while  assisting  in  the  erection  of 
a  coal  derrick,  in  attempting  to  remove  a  brace 
connected  therewith,  was  carried  up  into  the  air 
about  20  feet  and  fell  and  was  injured.  Held, 
that  an  instruction  that  if  the  Jury  believe  that 
plaintiff  was  guilty  of  negligence  in  continuing 
to  hold  onto  the  brace  when  the  same  was 
started  upward  until  be  was  carried  into  the 
air,  and  caused  to  fall,  and  that  such  negligence, 
if  any,  proximately  contributed  to  his  injury. 
they  will  find  for  the  defendant,  submitted  the 
issue  of  contributory  negligence  as  favorably  as 
defendant  was  entitled  to  have  it  submitted. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  f  1192;  Dec  Dig.  }  296.*] 

4.  Masteb  and  Sebvant  ({  245*)— Injubies 
TO  Sebvant— CoNTBiBDTOBT  Neouoence. 

If  an  employ^,  whiie  engaged  in  erecting  a 
coal  derrick,  attaches  a  rope  to  a  brace  in  order 
to  move  the  same,  and  does  so  under  the  orders 
of  defendant's  foreman,  he  is  Justified  in  obey- 
ing the  orders  of  the  foreman  as  to  the  place 
at  which  he  should  tie  the  rope,  unless  he  knew 
that  it  was  dangerous  to  tie  it  at  that  place,  and 
his  obedience  would  not  constitute  contribotory 
negligence. 

[E2d.  Note. — For  other  cases,  see  Master  and 
Servant  Cent  Dig.  i  781 ;   Dec  Dig.  {  245.*] 

5.  Masteb  and  Sebvant  (g  291*)— Injubies 
TO  Sebvant— Actions— Instbuctions—Nko- 
ligence. 

In  an  action  for  injuries  to  an  employ^ 
while  erecting  a  coal  derrick,  allegations  in  the 
complaint  that  defendant's  foreman,  in  moving 
a  brace  connected  with  such  derrick,  applied 
the  power  with  such  suddenness  as  to  lift  the 
brace  with  a  jerk,  causing  it  to  overturn  and 
the  part  upon  wlilch  plaintiff  was  at  work  to 
go  upward,  and  that  the  foreman,  after  he  found 
that  the  brace  would  go  upward  and  overbalance 
and  probably  injure  plaintiff,  failed  to  shut  off 
tbe  power  so  as  to  prevent  the  same,  justifies  an 
instruction  allowing  a  recovery  if,  in  the  exer- 
cise of  ordinary  care  for  plaintiff's  safety,  de- 
fendant's foreman  sbould  nave  discovered  that 
the  brace  would  go  upward  and  overbalance  and 
probably  injure  plaintiff. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  {  1136;  Dec.  Dig.  J  291.*] 

6.  Masteb  and  Sebvant  (f  291*)— Injubies 
TO  Sebvant— Ikstbuctions — Contbibutobt 
Neoliobncb— Burden  of  Proof— "Estab- 
lish." 

In  an  action  by  an  employ^  for  injuries,  an 
instruction  that:  "The  burden  of  proof  is  on  the 
plaintiff  to  show  by  preponderance  of  the  evi- 
dence, by  which  is  meant  the  greater  weight 
and  degree  of  credible  testimony,  the  facts  which 
will  entitle  him  to  recover.  A  like  burden  is  on 
defendant  to  establish  its  plea  of  contributory 
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negligence  of  plalntifP'— la  not  erroneoua;  the 
word  "establiBh"  beln^  nsed  therein  aa  synony- 
mona  with  proof,  which  would  make  the  bur- 
den of  proving  contributory  negligence  no  great- 
er than  that  of  proving  negligence. 

[Bd.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  S  1144 ;  Dec.  Dig.  f  291.* 

For  other  definitions,  see  Words  and  Pbmsea, 
vol.  3,  pp.  246^-2473.] 

7.  Tkial  (S  260*)— INSTKUCTI0N8— Repetition. 

It  is  not  error  to  refuse  to  give  an  instruc- 
tion which  is  contained  in  the  court's  main 
charge. 

[Ed.  Note.- For  other  cases,  8e«  Trial,  Cent 
Dig.  {  651;   Dec.  Dig.  S  260. »] 

8.  TBIAI.    (I  194*)— INSTBUCTIONS— CONTBIBTT- 

TOBT  NBauQENCB— Weight  of  Evidence. 
PlaintifC,  while  helping  to  erect  a  coal  der- 
rick, fastened  a  rope  to  a  brace  connected  with 
such  derrick  for  the  purpose  of  moving  the 
same,  and  in  moving  it  by  power,  applied  by 
defendant's  foreman,  the  brace  turned  over  and 
injured  plaintiff.  Held,  that  it  was  not  error  to 
refuse  to  ^ive  instructions  to  find  in  favor  of 
defendant  if  plaintiff's  Injuries  were  caused  by 
the  rope  being  tied  at  an  improper  place  by 
plaintiff;  such  instructions  being  on  the  weight 
of  the  evidence  as  authorizing  the  jury  to  find 
for  defendant  if  plaintiff  tied  the  rope,  regard- 
less of  whether  or  not  the  act  was  negligence 
or  whether  or  not  it  was  the  proximate  cause 
of  the  injury. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  K  439-466;  Dec.  Dig.  §194;*  Negligence, 
Cent.  Dig.  S§  356-360.] 

9.  Master  and  Servant  «  267*)  —  Ac- 
tions roB  IKJUBIES— Admissibility  or  Evi- 
dence 

In  an  action  against  a  railroad  company 
for  injuries  to  an  employe,  evidence  showing 
that  plaintiff  had  sustained  an  injury  while  em- 
ployed by  another  railroad  company,  had  brought 
suit  for  damages,  and  had  settled  the  same, 
having  been  introduced  by  defendant,  evideni* 
as  to  the  amount  for  which  he  settled  such 
claim  was  irrelevant,  immaterial,  and  argumen- 
tative. 

[Ed.  Note.— For  other  cases,  see  Master 
an-l  Servant,  Cent.  Dig.  {  909;  Dec  Dig.  ! 
207.*] 

10.  EviDBNCB  (J  471*)— Opinion  Evidence— 
BoDn,T  Condition— CoNCLDSiON  of  Wit- 
ness. 

In  an  action  by  an  employ^  for  injuries, 
evidence  by  plaintiff's  wife  as  to  a  difficnUy 
which  be  had  in  passing  urine  was  not  inadmis- 
sible as  being  the  opinion  of  a  witness  who  did 
not  testify  as  an  expert,  as  she  was  asked  no 
technical  question,  but  was  asked  as  to  what 
she  knew  and  saw. 

[Ed.  Note.— For  other  cases,  aee  Evidence, 
Cent.  Dig.  f!  2149,  2150;  Dec.  Dig.  {  471;* 
Witnesses,  Cent.  Dig.  SS  833-836.] 

11.  Evidence  (S  553*)— Opinion  Evidence- 
Examination    OF    EJXPEBT  —  HTPOTHETICAI, 

Questions. 

In  an  action  by  an  employ^  for  injuries, 
defendant  proved  by  a  physician  that  he  had 
examined  plaintiff  after  a  prior  injury,  while  he 
was  at  work  for  another  employer,  and  defend- 
ant then  asked:  "If  those  injuries  for  which 
you  examined  him  at  that  time,  and  if  the 
symptoms  you  had  found,  had  been  real  or  true 
symptoms,  what  would  be  your  opinion  as  to 
whether  or  not  they  would  still  be  existing  at 
this  time?"  Held,  that  the  question  was  objec- 
tionable as  being  argumentative,  in  that  it  con- 
tained an  inference  that  plaintiffs  symptoms 
were  not  real  or  true,  which  was  a  matter  for 
the  jury. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  $  2373;   Dec.  Dig.  §  553.*] 


12.  Witnesses  (|  240*)— Leading  Questions. 

Plaintiff,  an  employe,  was  injured,  while 
helping  to  erect  a  coal  derrick,  by  the  overbal- 
ancing of  a  brace  that  was  being  moved  under 
the  supervision  of  defendant's  foreman.  In  an 
action  for  the  injuries,  defendant's  foreman,  aft- 
er explaining  how  the  accident  occurred,  was 
asked  by  plaintiff  if  there  was  any  way  for  him 
to  prevent  plaintiff  from  getting  hurt  after  the 
brace  was  overbalanced.  Held,  that  the  ques- 
tion was  leading. 

[Ed.   Note. — For  other  cases,  see  Witnesses, 
Cent.  Dig.  {{  838,  839,  844 ;   Dec.  Dig.  $  240.*1 

13.  EviDKNCB  (I  471*)— Conclusions  or  Wit- 


The  question  was  also  objectionable  as  call- 
ing for  a  conclusion  of  the  witness. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  f§  2149,  21.50;  Dec.  Dig.  {  471;* 
Witnesses,  Cent.  Dig.  {§  833-836.] 

Appeal  from  District  Court,  Graysou 
County;  B.  L.  Jones,  Judge. 

Action  by  John  Johnson  against  the  Hous- 
ton &  Texas  Central  Railroad  Company. 
Judgment  for  plaintiff,  and  defendant  aj)- 
peals.    Affirmed. 

Baker,  Botts,  Parker  &  Garwood  and 
Head,  Dillard,  Smith  &  Head,  for  appellant 
C.  B.  Randell  and  J.  H.  Wood,  for  appellee. 


BOOKHOUT,  J.  On  October  21,  1900,  ap- 
pellee was  in  the  employ  of  appellant,  work- 
ing under  Foreman  C.  H.  Steele,  and  engag- 
ed, with  other  employes,  in  erecting  a  contri- 
vance <o  be  used  for  loading  locomotives 
with  coal,  known  as  a  "coal  derrick,"  or 
"dinky,"  when  he  sustained  personal  inju- 
ries, to  recover  damages  for  which  this  suit 
was  instituted.  A  trial  before  a  Jury,  on 
April  18,  1908,  resulted  in  a  verdict  and 
Judgment  in  favor  of  appellee  for  |7,000,  to 
reverse  which  this  appeal  is  prosecuted. 

The  first  assignment  of  error  reads: 
"The  verdict  of  the  Jury  is  contrary  to  the 
undisputed  evidence  In  finding  that  defend- 
ant's foreman,  C.  H.  Steele,  after  he  applied 
the  air  In  the  first  instance,  discovered,  or 
In  the  exercise  of  ordinary  care  for  plain- 
tiff's safety  should  have  discovered,  that 
said  arm  or  brace  would  go  upward  and 
overbalance  and  probably  injure  plaintiff, 
and  that  said  Steele,  after  he  had  thus  seen 
the  probable  result  of  the  application  of  the 
air,  failed  and  refused  to  shut  same  off, 
and  that  said  Steele,  after  he  had  made  such 
discovery,  could  have  shut  off  the  air  in 
time  to  have  prevented  the  injury  to  plain- 
tiff." The  proposition  presented  is  that  the 
evidence  was  not  sufficient  to  authorize  or 
sustain  a  finding  that  Steele  could  have  shut 
off  the  air  in  time  to  have  prevented  the 
injury  to  plaintiff  after  he  discovered  that 
the  arm  or  brace  would  overbalance  and 
probably  cause  the  Injury. 

The  charge  of  the  court  complained  of  Is 
as  follows:  "Or  If  you  believe  from  the 
evidence  that  the  said  foreman  applied  said 
air  at  said  time  with  such  suddenness  as  to 
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lift  said  arm  or  brace  eaddenly  and  with  a 
Jerk;  and  If  you  further  believe  from  the  evi- 
dence that  the  said  Steele,  when  said  air  was 
so  applied.  If  you  have  found  said  air  was  so 
applied,  discovered,  or  In  the  exercise  of  ordi- 
nary care  for  plaintiff's  safety  should  have 
discovered,  that  said  arm  or  brace  would  g^> 
upward  and  overbalance  and  probably  Injure 
plaintiff;  and  if  you  further  believe  from 
the  evidence  that  said  Steele,  after  he  had 
thus  seen  the  probable  result  of  the  applica- 
tion of  said  air,  if  you  should  find  that  he 
did  so  see  same,  failed  and  refused  to  shut 
off  said  air;  and  if  you  further  believe  from 
the  evidence  that,  after  the  said  Steele  had 
made  said  discovery,  if  you  find  he  did 
make  same,  he  could  have  shut  off  said  air; 
and  if  you  further  believe  from  the  evidence 
that  the  shutting  off  of  said  air  at  said  time 
would  have  prevented  the  injury  to  plaintiff; 
end  if  you  further  believe  from  the  evidence 
that  in  his  failure  to  shut  off  said  air  at 
Bald  time,  if  you  find  be  did  so  fail,  the 
said  Steele  was  guilty  of  negligence  that 
proximately  contributed  to  plalntlfTs  Injury, 
if  any — then  in  either  of  these  events  you 
will  find  for  the  plaintiff  and  assess  his 
damages  as  hereinbefore  instructed,  unless 
you  should  find  for  defendant  under  other 
Instructions  given  you."  The  court  In  the 
former  part  of  this  paragraph  Instructed  the 
Jury  to  the  effect  that  If  they  should  find 
and  believe  from  the  evidence  that  Foreman 
Steele  applied  the  air  with  such  suddenness 
as  to  lift  said  arm  or  brace  suddenly  and 
with  a  Jerk,  and  the  same  was  caused  there- 
by to  overturn  and  to  go  upward  and  Injure 
plaintiff,  and  his  acts  in  so  doing  constitut- 
ed negligence  to  find  for  plaintiff. 

The  allegations  of  negligence  set  out  in 
the  petition,  and  upon  which  a  recovery  was 
asked,  are  as  follows:  That  on  said  date 
be  was  a  common  laborer,  and  under  the 
direction  of  a  foreman  then  and  there  su- 
perintending and  directing  the  work  In 
which  plaintiff  was  engaged.  That  on  said 
date  plaintiff  was  engaged  In  the  due  per- 
formance of  his  duties,  acting  with  proper 
care  and  caution.  In  working  on  an  appara- 
tus known  as  a  "coal  derrick,"  or  "dinky," 
a  contrivance  used  for  the  purpose  of  hoist- 
ing coal  onto  locomotives  and  tenders.  That 
the  arm  and  brace  of  said  coal  derrick  or 
dinky  was  being  put  in  place  by  power 
applied  by  the  use  of  air  and  steam  on  a 
similar  coal  derrick  or  dinky  situated  by 
and  near  the  one  upon  which  plaintiff  was 
at  work.  Plaintiff  was  undertaking  to  ad- 
Just  the  bottom  of  the  brace  of  said  coal 
derrick  Into  the  socket  on  the  iqtright  part 
of  said  derrick,  and  in  order  to  do  so  It  be- 
came necessary  to  raise  said  arm  and  brace. 
That  defendant's  foreman  was  then  and 
there  situated  upon  the  other  derrick  or  din- 
ky through  and  by  which  the  power,  consist- 
ing of  air  or  steam,  was  being  applied  for 
the  purpose  of  raising  said  arm  and  brace. 


That  said  foreman  applied  the  air  and  steam 
with  such  suddenness  as  to  lift  said  arm 
and  brace  suddenly  and  with  a  Jerk,  thereby 
causing  the  same  to  overturn,  and  the  part 
upon  which  plaintiff  was  at  work  to  go  up- 
ward. Iliat  defendant's  said  foreman  then 
and  there,  after  he  found  that  said  arm  and 
brace  would  go  forward  and  overbalance  and 
probably  injure  plaintiff,  failed  and  refused 
to  shut  off  the  air  or  steam,  so  as  to  prevent 
the  same,  but  kept  the  air  or  steam  applied. 
That  he  caused  the  rope,  or  cable,  to  be 
fastened  on  the  arm  of  said  derrick  or  din- 
ky for  the  purpose  of  raising  the  same,  at  a 
place  that,  when  said  air  or  steam  was 
applied,  It  would  cause  said  arm  to  overbal- 
ance and  overturn,  and  caused  the  brace 
where  plaintiff  was  at  work  to  go  upward. 
That  defendant's  said  foreman  then  and 
there  In  charge  of  and  operating  said  der- 
rick and  dinky,  by  the  application  of  air  or 
steam,  applied  said  air  and  steam  so  sudden- 
ly and  with  such  force  and  with  such  irreg- 
ularity as  to  overturn  said  arm  and  said 
brace,  and  cause  it  to  go  upward,  and  strike 
the  plaintiff  and  cause  lilm  to  fall  as  afore- 
said. That  by  reason  of  the  fastening  of 
said  rope  or  cable  at  a  point  where  It  would 
cause  said  arm  to  overbalance,  and  by  rea- 
son of  applying  the  power  for  lifting  the 
same  with  such  Irregularity  and  suddenness, 
and  by  reason  of  failing  to  shut  off  the 
power  after  said  foreman  was  aware  of  the 
danger,  said  foreman  was  then  and  there 
guilty  of  gross  negligence  and  carelessness, 
and  said  arm  and  brace  was  caused  to  ov»- 
balance  and  overturn,  and  the  part  thereof 
on  which  plaintiff  was  at  work  to  go  out- 
ward and  upward  with  great  force  and  vio- 
lence, thereby  striking  and  throwing,  and 
causing  plaintiff  to  fall  with  great  force  and 
violence,  Infilctlng  upon  him  serious,  pain- 
ful, and  permanent  Injuries.  There  was  evi- 
dence tending  to  support  each  and  all  of 
these  allegations.  There  was  evidence  tbat 
Foreman  Steele,  who  applied  the  air,  could 
have  shut  it  off  by  turning  a  valve,  and 
could  have  done  so  before  appellee  was  car- 
ried as  high  as  he  was.  He  was  carried  up 
about  20  feet.  Steele  did  not  release  the  air 
until  appellee  had  fallen  to  the  ground  and 
was  Injured.  His  Injuries  resulted  from  the 
negligence  of  the  foreman  in  applying  the 
air  suddenly  and  with  a  Jerk  and  falling 
to  shut  off  the  air  after  he  discovered  that 
the  arm  or  brace  would  overbalance  and 
overturn.  There  was  no  error  In  giving  the 
charge  complained  of.  The  court  fully  sub- 
mitted the  negative  of  these  issues. 

It  is  contended  that  the  verdict  of  the 
Jury  is  not  supported  by  the  evidence,  in 
finding  that  plaintiff  was  not  himself  guilty 
of  contributory  negligence  in  tying  and  ad- 
Justing  the  rope  used  In  raising  said  arm  or 
brace,  in  the  manner  In  whidi  and  at  the 
place  where  he  did  tie  or  adjnat  same.  It 
iB  insisted  <that  the  undisputed  eridfence 
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showed  that  the  rope  was  tied  by  plalntlfF 
himself,  to  the  bottom  piece  of  a  heavy, 
trlanjTular  shaped  machine,  for  the  purpose 
of  raising  It,  and  that  It  was  negligence  to 
BO  tie  said  rope  which  proximately  contrlb- 
nted  toward  causing  plaintiff's  injury.  The 
court  on  this  Issue  Instructed  the  jury  as 
follows:  "On  the  other  hand.  If  you  believe 
from  the  evidence  that  plaintiff  was  him- 
self guilty  of  negligence  in  tying  and  ad- 
justing the  rope  used  In  raising  said  arm 
or  brace,  and  that  such  negligence.  If  any, 
proximately  contributed  to  his  injuries,  you 
will  find  for  defendant"  The  evidence  was 
amply  sufficient  to  justify  the  Jury  in  find- 
ing that  appellee  was  not  guilty  of  contrib- 
utory negligence  In  tying  and  adjusting  the 
rope.  There  is  evidence  that  he  tied  the 
rope  under  the  foreman's  directions  and  at 
the  place  directed  by  him.  There  Is  no 
evidence  that  appellee  was  aware  of  the 
danger  of  tying  the  rope  at  the  place  be  did. 
Again,  It  la  insisted  that  appellee  was  guil- 
ty of  contributory  negligence  in  holding  to 
said  arm  or  brace  when  the  same  was  car- 
ried upward  until  be  was  carried  in  the  air 
and  caused  to  fall.  The  court  submitted  this 
issue  to  the  jury  as  follows:  "Or  if  you  be- 
lieve from  the  evidence  that  plaintiff  was 
guilty  of  negligence  in  continuing  to  hold  to 
said  arm  or  brace,  when  same  was  started 
upward,  until  he  was  carried  into  the  air 
and  was  caused  to  fall,  and  that  such  negli- 
gence, if  any,  proximately  contributed  to  his 
injuries,  If  any,  yon  will  find  for  defendant" 
This  charge  submitted  this  Issue  to  the  jury 
as  favorably  as  appellant  was  entitled  to  un- 
der the  law.  It  la  doubtful  whether,  under 
the  evidence,  the  court  should  have  submit- 
ted the  issue  of  contributory  negligence. 
The  plalntlfr  and  two  other  witnesses  testi- 
fied that  Foreman  Steele  directed  appellee  to 
tie  the  rope  and  where  to  tie  it  Foreman 
Steele  testified,  on  cross-examination,  as  fol- 
lows: "I  am  working  for  the  Houston  & 
Texas  Central  now  in  the  same  capacity, 
hostler.  I  don't  think  I  was  foreman  of  this 
work  at  all.  I  was  not  directing  those  ne- 
groes. We  were  all  working  there  together. 
I  was  there  to  see  that  they  did  the  work. 
They  were  to  do  what  I  told  them.  I  had 
the  right  to  direct  them  in  the  performance 
of  their  duties.  John  suggested  that  we 
move  that  rope.  I  have  told  tbat  before.  I 
don't  know  whether  John  suggested  moving 
the  rope  first  or  I  did.  I  will  say  that  we 
agreed  to  move  It,  and  we  agreed  to  the 
place  where  it  should  be  tied."  If  appellee 
ties  the  rope  under  the  orders  of  Foreman 
Steele,  then,  unless  he  knew  that  It  was  dan- 
gomis  to  tie  it  at  the  place  he  did,  he  was 
Justified  in  obeying  the  orders  of  his  fore- 
man, and  could  not  be  charged  with  contrib- 
utory negligence  in  tying  the  rope  at  such 
place.  Gulf,  C.  &  S.  F.  By.  Co.  v.  Duvall,  12 
Tex.  Civ.  App.  348,  35  S.  W.  69&;  Railway  v. 
Watkins,  88  Tex.  20,  20  S.  W.  232;  Jackson 
T.  Hallway,  90  Tex,  S72,  38  S.  W.  746. 
118  8.W.— 78 


The  appellant  assigns  as  error  the  clause 
of  the  court's  charge  reading  as  follows: 
"Or,  In  the  exercise  of  ordinary  care  for 
plalntlCF's  safety,  should  have  discovered 
that  said  arm  or  brace  would  go  upward  and 
overbalance  and  probably  injure  plaintifC." 
It  Is  Insisted  that  there  is  no  allegation  In 
plaintiff's  pleading  of  failure  on  the  part  of 
Steele  to  exercise  ordinary  care  to  discover 
that  the  brace  or  arm  would  go  up  and  over- 
balance and  probably  Injure  plaintiff;  but, 
the  sole  allegation  on  this  point  being  of  neg- 
ligence on  the  part  of  Steele,  In  falling  to 
shut  off  the  air  after  he  actually  discovered 
the  danger.  It  was  error  for  the  court  to  give 
that  part  of  paragraph  5  of  the  general 
charge  set  ont  in  the  assignment  We  do 
not  concur  In  this  contention.  The  petition 
set  out  the  facts,  and  the  charge  was  fully 
authorized  by  the  allegations  therein. 

Error  Is  assigned  to  that  part  of  paragraph 
9  of  the  main  charge  as  follows:  ,  "A  like 
burden  (burden  of  proof)  Is  on  defendant  to 
establish  its  plea  of  contributory  negligence 
of  plaintiff."  The  entire  paragraph  is  as  fol- 
lows: "The  burden  of  proof  Is  on  the  plain- 
tUC  to  show  by  a  preponderance  of  the  evi- 
dence, by  which  is  meant  the  greater  weight 
and  degree  of  credible  testimony,  the  facta 
which  will  entitle  him  to  recover.  A  like 
burden  is  on  defendant  to  establish  its  plea 
of  contributory  negligence  of  plaintlfC.  You 
are  the  exclusive  judges  of  the  facts  proven, 
of  the  credibility  of  the  witnesses,  and  of  the 
weight  to  be  given  the  testimony;  but  the 
law  you  will  receive  from  the  court  and  be 
governed  thereby."  Construing  the  entire 
paragraph  as  a  whole,  we  think  it  apparent 
that  the  word  "establish"  as  used  therein, 
was  used  in  the  sense  of  the  word  proof. 
The  jury  must  have  so  underatood  it  and  un- 
derstood the  charge  as  instructing  them  that 
a  like  burden  of  proof  was  on  defendant  to 
prove  Its  plea  of  contributory  negligence. 

The  court  did  not  err  in  refusing  appel- 
lant's requested  charge  reading  as  follows: 
"Unless  you  believe,  from  a  preponderance  of 
the  evidence,  that  Foreman  C.  H.  Steele  fail- 
ed to  exercise  that  degree  of  care  that  a  man 
of  ordinary  prudence  would  have  used  under 
the  circumstances  which  then  surrounded 
him,  either  in  the  way  he  applied  the  air  in 
the  flrat  instance,  or  In  the  way  be  after- 
wards controlled  or  handled  it,  and  that 
such  failure  on  his  part  was  the  cause  of  the 
injuries  to  plaintiff,  you  will  find  in  favor  of 
the  defendant,  and  in  this  connection  you 
are  instructed  that,  in  deciding  as  to  wheth- 
er or  not  said  Steele  did  exercise  such  ordi- 
nary care,  you  must  view  the  facts  as  they 
would  have  appeared  to  a  man  of  ordinary 
prudence  under  the  circumstances  which 
surrounded  him  at  the  time  Steele  was  call- 
ed upon  to  act,  and  not  as  they  may  have 
aiweared  to  one  looking  back  after  the  acci- 
dent had  happened."  This  charge  was  fairly 
contained  in  the  court's  main  charge. 

Nor  was  there  error  In  refusing  appellanCi 
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requested  charge  No.  4,  as  follows:  "Yon  are 
instructed  that,  in  deciding  as  to  whether  or 
not  OL  H.  Steele  exercised,  or  failed  to  exer- 
cise, ordinary  care  In  the  matters  submitted 
to  yon  in  other  paragraphs  of  the  charge, 
you  mast  view  the  facts  as  they  would  have 
appeared  to  a  man  of  oFllnary  prudence,  un- 
der the  circumstances  that  surrounded  hln} 
at  the  time  said  Steele  was  called  upon  to 
act,  and  not  as  they  may  have  appeared  to 
one  looking  back  after  the  accident  had  hap- 
pened." The  charge  of  the  court  clearly  re- 
fers to  the  acts  of  negligence  of  Steele  at  the 
time  the  Injuries  were  inflicted,  and  the 
special  charge  was  not  called  for  by  the 
facts. 

Complaint  ia  made  of  the  court's  refusal  to 
give  appellant's,  requested  charges  6  and  7, 
as  follows:  "(6)  If  you  believe  from  the  evi- 
dence that  C.  H.  Steele  exercised  ordinary 
care,  both  in  the  way  he  applied  the  air  in 
the  first'  Instance,  and  in  the  way  he  after- 
wards controlled  or  handled  it,  and  that 
plalntUTs  Injuries  were  caused  by  the  rope 
being  tied  at  an  improper  place,  you  will  find 
in  favor  of  the  defendant.  (7)  If  you  be- 
lieve from  the  evidence  that  plaintiff's  in- 
juries were  caused  by  the  rope  being  tied  at 
an  improper  place  upon  the  hoist,  and  that 
said  rope  was  so  tied  at  said  place  by  plain- 
tlfl  himself,  you  will  find  in  favor  of  the  de- 
fendant." There  was  no  error  in  refusing 
these  charges.  The  question  of  negligence 
on  the  part  of  plaintiff  In  tying  the  rope  at 
the  place  where  it  was  tied  was  fully  submit- 
ted in  the  conrt's  charge.  Again,  said  spe- 
cial charges  are  not  correct  propositions  of 
law,  and  are  upon  the  weight  of  evidence, 
in  this:  They  tell  the  Jury  to  find  for  de- 
fendant if  plaintiff  tied  the  rope,  regardless 
of  whether  or  not  the  act  was  negligence,  or 
whether  it  was  the  proximate  canse  of  the 
injury. 

Error  U  assigned  to  the  action  of  the  conrt 
In  refusing  to  allow  defendant  to  prove  the 
amount  received  by  plaintiff  from  the  Mis- 
souri, Kansas  &  Texas  Railway  Company  In 
settlement  of  his  former  Injuries  sustained 
by  him  while  working  for  that  company. 
The  proposition  presented  is  that,  one  of  the 
most  important  issues  In  this  case  being 
wliether  or  not  plaintiff  was  attempting  to 
perpetrate  a  fraud  by  making  his  injuries 
appear  more  serious  than  they  really  were, 
defendant  should  have  been  allowed  to  prove, 
not  only  that  plaintiff  had  claimed  to  receive 
similar  injuries  while  at  work  for  another 
railroad  for  which  he  had  procured  a  settle- 
ment by  compromise,  but  should  also  have 
been  allowed  to  go  farther  and  show  that  the 
amount  which  he  received  in  sacb  settlement 
was  a  large  sum,  to  wit  $2,600.  H.  V.  Ran- 
kin, a  witness  for  defendant,  testified  that  In 
the  year  1002  he  was  employed  as  claim 
agent  by  the  Missouri,  E^ansas  &  Texas  Rail- 
way Company  of  Texas,  and  as  such  claim 
agent  had  Investigated  the  claim  of  plain- 
tiff against  that  road  .for  the  Injury  claimed 


to  have  been  received  while  in  its  employ, 
and  had  attended  to  the  settlement  of  said 
claim  with  plaintiff.  He  was  then  a^ed 
the  following  question:  "What  was  the 
amount  at  which  said  claim  was  settled?" 
This  question  and  answer  were  objected  to  as 
irrelevant,  immaterial,  hearsay,  and  argu- 
mentative. The  objections  were  sustained, 
and  the  witness  not  permitted  to  answer. 
Defendant  then  sought  to  prove  by  plaintiff 
himself  that  his  claim  against  the  Missouri, 
Kansas  &  Texas  Railway  Company  was  set- 
tled for  $2,500.  The  same  objections  and  rul- 
ing were  made  to  this  testimony.  There  was 
no  error  in  this  ruling.  The  testimony  was 
irrelevant,  immaterial,  and  argumoitative. 
The  witness  was  permitted  to  prove  that 
plaintiff  had  sustained  a  former  Injury,  liad 
brought  suit  for  damages  by  reason  of  same, 
and  had  settled  it. 

Error  Is  assigned  to  the  admission  In  evi- 
dence of  the  testimony  of  the  witness  Rosa 
Johnson.  It  is  contended  that  her  testimony 
was  only  the  opinion  and  c<Hiclasiou  of  a 
nonexpert  witness.  Rosa  Johnson  was  the 
wife  of  plaintiff,  and,  while  testi^ing  as  a 
witness  In  his  behalf,  was  asked  the  follow- 
ing questions:  "After  he  was  hurt,  do  you 
know  anything  about  any  trouble  he  had  in 
reference  to  passing  water?  A.  Yes,  sir; 
he  had  trouble  of  imssing  water.  Q.  Now 
Just  state  to  the  Jury  what  you  know — what 
you  saw — in  reference  to  passing  water, 
while  he  was  there  In  bed.  A.  Well,  on  the 
first  his  urine — he  passed  some  blood,  and 
his  water  then  kind  of  passed  leaking  like. 
Q.  Eixplain  what  you  mean  by  leaking?  A. 
Well,  he  couldn't — his  kidneys,  or  something, 
was  so  weak  he  couldn't  hold  water  on  the 
first  at  all.  I  had  to  keep  dothea  under  him. 
same  as  I  would  a  baby."  The  objection 
was  overruled,  and  defendant  took  Its  bill  of 
exception.  There  was  no  error  in  this  ruling. 
The  witness  did  not  testify  as  an  expert. 
She  was  not  asked  any  technical  question. 
She  was  asked  as  to  what  she  knew  and  saw, 
and  her  testimony  stated  a  fact  and  was 
properly  admitted.  While  defendant's  wit- 
ness Dr.  E.  J.  Neathery  was  on  the  witness 
stand  in  their  behalf,  and  after  he  liad  testi- 
fied that  he  had  examined  plaintiff  at  the- 
time  of  his  former  injury  by  the  Missouri, 
Kansas  9c  Texas  Railway  Company  of  Texas, 
and  had  testified  to  his  opinion  as  to  the 
character,  the  nature,  and  extent  of  plaln- 
tlfTs  injuries  and  symptoms  at  that  time,  as 
shown  by  statemmt  of  facts,  defendant  asked 
him  this  question:  "Now,  Doctor,  if  those 
injuries  for  which  yon  examined  him  at  that 
time,  and  if  the  symptoms  that  yoa  had 
found  had  been  real  symptoms,  true  symp- 
toms, what  would  be  your  opinion  as  to 
whether  or  not  they  would  still  be  existing  at 
this  time?"  This  question  was  objected  to 
as  Irrelevant  and  immaterial  and  not  a  prop- 
er hypothetical  question,  and  argumentatlTe. 
that  the  question  was  too  indefinite,  which 
obJiectlonB  were  by  the  ooart  soitained.    If 
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permitted,  the  witness  would  have  answered 
that  In  blB  opinion,  U  the  symptoms  of  plain- 
tllFs  Injury  at  the  time  of  his  examination, 
as  to  which  he  had  testified,  bad  been  true 
symptoms,  the  Injuries  would  be  existing  to 
a  considerable  extent  at  this  time.  The 
court's  action  In  this  respect  la  assigned  as 
error.  There  was  no  error  In  this  action  of 
the  court  Appellant  proved  by  Dr.  Neathery 
the  result  of  his  examination  of  plaintiff 
as  to  his  former  Injuries.  He  was  permitted 
to  testify  that  he  thought  that  the  plaintiff 
would  Improve  and  would  ultimately  recover 
from  such  Injuries.  The  question  Inferred 
that  appellee  did  not  have  real  or  true  symp- 
toms, which  was  a  matter  for  the  Jury.  It 
sought  to  base  an  Inference  upon  an  Infer- 
ence and  was  argumentative. 

While  the  defendant's  witness  O.  H.  Steele 
was  on  the  witness  stand,  and  after  he  had 
explained  how  the  accident  bad  occurred, 
said  Steele  was  asked  the  following  question, 
in  behalf  of  defendant:  "Was  there  any 
way  for  yon  to  prevent  Johnson  getting  hurt, 
after  It  was  overbalanced  that  way?"  To 
which  question  and  answer  thereto  plaintiff's 
counsel  objected,  on  the  ground  that  the  same 
was  an  opinion  and  conclusion  of  the  witness, 
and  leading,  which  objection  was  by  the 
court  sustained,  and  the  witness  was  not  per- 
mitted to  answer,  to  which  action  of  the 
court  defendant  then  and  there  In  open  court 
excepted.  The  witness,  If  permitted  to  an- 
swer the  question,  would  have  answered 
that  he  could  have  done  nothing  to  have  pre- 
vented Johnson's  getting  hurt,  after  the  der- 
rick was  overbalanced  In  the  way  mentioned, 
lliere  was  no  error  In  this  ruling.  The  ques- 
tion was  leading  and  called  for  a  conclusion 
and  opinion.  The  witness  had  testified  fully 
as  to  how  the  Injury  occurred. 

The  twenty-second  assignment,  which  com- 
plains of  the  verdict  as  excessive.  Is  over- 
ruled. The  evidence  was  amply  sufficient  to 
sustain  a  verdict  for  |7,000. 

Finding  no  error  in  the  record,  the  Judg- 
ment la  afSrmed. 


ST.  liOUIS,  S.  r.  &  T.  ET.  CO.  et  aL  v. 
ADAMS. 

(Court  of  Civil  Appeals  of  Texas.     April  14, 
1909.     Behearing  Denied  May  12,  1909.) 

1.  EvioKNCX  ({  2M*)— Adkissiors— Bt  Cab- 

■IKB'S    AOXRTS. 

In  an  action  against  a  carrier  for  damages 
from  negligentlv  putting  cattle  in  qnarantine 
pens  so  that  they  coald  not  be  fonrarded  to 
their  destination,  evidence  as  to  what  the  car- 
rier's agent  at  the  place  told  plaintiff  when  the 
cattle  weie  there  in  regard  to  some  of  them  be- 
ing placed  in  the  pens  was  admissible,  the  dec- 
larations being  within  the  scope  of  the  agent's 
apparent  authority  and  in  the  line  of  his  duty, 
and  at  the  time  and  place  when  and  where  the 
negligent  act  occarred. 

[E>d.    Note.— For  other   cases,    see    Evidence, 
Cent.  Dig.  §  925 ;   Dec.  Dig.  S  244.*] 


2.  EviDENCX  (i  244*)— ADMissioRtk— Bt  Cab-' 
bieb's  Agents. 

In  an  action  against  a  carrier  for  damages 
from  negligently  putting  cattle  in  quarantine  . 
pens  so  that  they  could  not  he  forwarded  to 
their  destination,  evidence  as  to  declarations  of 
a  person  whose  duty  was  to  load  and  unload 
cattle  for  the  carrier  at  the  place  in  question  as. 
to  his  unloading  a  car  of  plaintiff's  cattle  in 
the  quarantine  pens  was  improperly  admitted, 
where  the  declarations  were  made  long  after  the 
unloading  occurred. 

[Ed.  Note.— For  other  cases,  see  EMdence, 
Cent.  Dig.  |  933;   Dec.  Dig.  t  244.*] 

3.  Appeal  and  Ebbob  (§   1051*)— Habuless 

EBBOB— AOmSSION    OF    IKPBOPEB   EVIDENCE. 

The  act  of  negligence  to  which  declarations 
testified  to  related  having  been  indisputably 
shown  by  other  evidence  free  from  objection, 
the  admission  of  the  declarations  was  not  prej- 
udicial. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  }  4161 ;   Dec.  Dig.  |  1051.*] 

4.  Cabbiees  (J  229*)— Cabbiaoe  of  Stock- 
In  jdbies  IN  Tbansit— Actions— Measubk 
OF  Damages. 

Where  a  carrier  negligently  placed  cattle 
in  quarantine  pens,  so  that  they  had  to  l>e  sold 
under  the  requirements  of  the  quarantine  au- 
thorities, and  could  not  be  forwarded  to  their 
destination,  the  rule  as  to  damages  where  a  car- 
rier negligently  fails  to  transport  property  to 
its  destination  applied,  and  the  measure  of  dam- 
ages was  the  value  of  the  cattle  less  the  freight, 
if  unpaid,  at  the  time  and  place  where  they 
should  have  been  delivered,  and  not  at  the  place 
where  the  enforced  sale  occurred. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent.  Dig.  If  963,  964;    Dec.  Dig.  {  229.*] 

5.  Appeal  and  Ebbob  (f  759*)  —  Bbiefs  — 
CoPTiNo  Assignments  or  Ebbob. 

Breaking  up  an  assignment  of  error  in  the 
brief  by  copying  its  several  subdivisions  sepa- 
rately, and  presenting  propositions  under  each 
of  them,  is  not  a  compliance  with  the  rules  of 
the  Court  of  Civil  Appeals. 

[Ed,  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  i  3094;   Dec.  Dig.  i  759.*] 

6.  Depositions  (g  107*)  — Objections— Time 

FOB  TAJUNO— MANHXB   AND   FOBM   OF   TAK- 
ING. 

Under  Bev.  St.  1895.  art  2289,  providing 
that,  if  a  deposition  shall  have  been  filed  at 
least  one  entire  day  before  trial,  no  objection 
to  the  form  or  manner  of  taking  shall  be  heard 
unless  made  in  writing,  on  notice  given  before 
the  trial  commences,  objections  as  to  the  man- 
ner and  form  of  taking  a  deposition  made  when 
it  was  offered  in  evidence  were  properly  over- 
ruled. 

[Ed.  Note.— For  other  cases,  see  Depositions, 
Cent.  Dig.  »  815,  316:  Dec  Dig.  {  107;* 
Trial,  Cent  Dig.  {  189.] 

Appeal  from  Hardeman  County  Court;  J. 
C.  Marshall,  Judge. 

Action  by  J.  M.  Adams  against  the  St 
Louis,  San  Francisco  &  Texas  Railway  Com- 
pany and  others.  Judgment  for  plaintiff,  and 
defendants  appeal.    Afilrmed. 

O.  H.  Yoakum  and  Decker  &  Clarke,  for 
appellants.  H.  M.  Hanklns  and  D.  E.  Magee, 
for  appellee. 


NEILL,  J.  Appellee  brought  this  suit 
against  the  St  Louis,  San  Francisco  &  Texas 
Railway  Company  and  the  St  Louis  &  San 
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FrandBoo  Railway  Cornpany  to  recover 
1743^  damages  to  a  shipment  of  800  head  of 
calvea  delivered  to  defendants  at  Quanah, 
Tex.,  on  the  20th  of  October,  1007,  to  be 
transported  thence  over  their  road  to  St. 
Louis,  Mo.,  and  there  delivered  to  their  con- 
necting carriers,  to  be  carried  from  there 
and  delivered  to  plaintiff  at  Coshocton,  Ohio. 
The  negligence  charged  against  defendants 
was  delay  and  rough  handling  between  Qua- 
nah and  St.  Louis,  by  reason  of  which  the 
animals'  value  was  diminished  $1  per  head, 
and  that  one  car  containing  62  head  of  the 
calves  was  unloaded  en  route  at  Sapulpa  by 
defendants,  and  negligently  placed  In  their 
quarantine  pens  at  their  yards  at  that  sta- 
tion, in  consequence  of  which  they  could  not 
lawfully  be  carried  to  their  destination,  and 
were  sold  by  defendants  at  St  Louis  for 
I12.S0  per  head,  and  that,  had  It  not  been  for 
such  negligence,  they  would  have  been  car- 
ried to  Coshocton,  where  they  would  have 
brought  $20,  whereby  plaintiff  lost  $7.15  per 
head  on  said  car  load  of  calvea  The  de- 
fendants answered  by  a  general  denial,  and 
pleaded  specially  certain  stipulations  in  the 
contract  of  affrelghment  In  limitation  of  their 
common-law  liability  as  common  carriers. 
The  trial  of  the  case  resulted  in  a  verdict  and 
Judgment  against  the  defendants  for  the 
damages  sued  for. 

Conclusions  of  Fact 

The  evidence  was  reasonably  sufficient  to 
warrant  the  Jury  in  finding  that  the  defend- 
ants were  guilty  of  delay  and  of  n^llgent 
handling  of  the  calves  in  transportation  be- 
tween Quanah  and  St  Louis,  and  that  by 
reason  of  such  negligence,  the  market  value 
of  those  which  arrived  at  Coshocton,  Ohio, 
was  |1  less  per  head  In  their  damaged  con- 
dition than  It  would  have  been  had  it  not 
been  for  sach  negligent  delay  and  rough 
tiandllng. 

The  evidence  shows  beyond  question  that 
one  car  load  of  62  head  of  the  calves  was 
negligently  placed  by  the  defendants  In  their 
quarantine  pens  at  Sapulpa,  by  reason  where- 
of they  could  not  be  delivered  to  plaintiff  at 
Coshocton,  but  were  sold  by  defendants  at  St 
Louis  and  brought  |7.S0  less  per  head  than 
they  would  have  sold  for  at  their  destination 
had  they  been  transported  there  with  the 
other  part  of  the  shipment  and  of  the  pro- 
ceeds of  sale  $681.22  were  paid  to  plaintiff. 

Conclusions  of  Law. 
1.  The  testimony  of  plaintiff  as  to  what 
defendants'  agent  at  Sapulpa  said  to  him 
when  the  cattle  were  there  in  regard  to  a 
car  load  of  them  being  placed  in  the  quaran- 
tine pens  is  not  obnoxious  to  the  objections 
urged  by  the  first  assignment  of  error,  be- 
came the  declarations  of  the  agent  were  in 
respect  to  a  matter  within  the  scope  of  his 
apparrat  authority,  were  made  In  the  line  of 
his  dnty,  and  at  the  time  and  place  the  neg- 


ligent act  complained  of  occurred.  However, 
it  is  wholly  immaterial  whether  such  declara- 
tions were  admissible  or  not  since  the  on- 
disputed  evidence  shows  that  a  car  load  of  the 
cattle  were  placed  in  the  quarantine  pens  by 
defendants'  employes  at  Sapulpa,  and  that 
plaintiff  was  damaged  in  consequence  of  Bocb 
act  of  negligence  as  alleged  In  his  petition. 

2.  It  was  undoabtedly  error  for  the  court 
to  admit  in  evidence  the  testimony  of  the 
witnesses  Speer  and  Hari)er,  complained  of 
In  the  second  and  third  assignments  of  error, 
aJB  to  what  the  man  charged  with  the  duty 
of  loading  and  unloading  cattle  for  defend- 
ants at  Sapulpa  told  them,  about  nnloadlng 
a  car  of  plaintiff's  cattle  at  that  station  in 
the  quarantine  pens,  because  such  declara- 
tions were  made  to  each  of  the  witnesses  long 
after  the  negligent  act  spoken  of  by  declarant 
occurred.  Waggoner  v.  Snody,  98  Tex.  S12, 
85  S.  W.  1134.  But  such  errors  coold  not 
possibly  have  injuriously  affected  the  defend- 
ants, because  the  act  Of  negligence  to  which 
the  declarations  testified  to  relates  was  in- 
disputably shown  by  other  evidence  free  from 
objection. 

8.  It  is  urged  by  the  fourth  assignment  of 
error  that  the  court  erred  in  admitting  evi- 
dence as  to  the  market  value  of  the  car  load 
of  calves  at  East  St  Louis  which  had  been 
placed  in  the  quarantine  pens  and  were  sold 
at  that  place  by  the  order  of  defendants ;  the 
objections  being  that  the  measure  of  damages 
for  conversion  is  the  market  value  of  the 
property  at  the  time  and  place  of  conversion. 
If  such  rule  was  applicable  in  a  case  like 
this.  It  could  not  be  said  that  such  evidence 
was  InadmlBslble ;  for,  if  defendants  can  be 
regarded  under  the  facts  in  this  case  as  hav- 
ing converted  plalntifTs  property,  it  cannot 
be  said  that  the  conversion  actually  occorred 
until  the  calves  were  offered  for  sale  by  de- 
fendants in  East  St  Louis.  But  in  this  case 
the  sale  of  the  cattle  was  the  natural  se- 
quence of  defendant's  negligence  In  placing 
the  calves  in  the  quarantine  pens  at  Sapulpa. 
When  this  occurred,  the  cattle  could  not  be 
legally  carried  to  Coshocton,  but  were  requir- 
ed by  the  quarantine  authorities  to  be  sold 
by  defendants  at  E^t  St  Louis.  Therefore 
the  rule  that  the  measure  of  damages  where 
a  common  carrier  negligently  falls  to  trans- 
port the  property  to  its  destination  la  the 
value  of  the  property,  less  the  freight  If  un- 
paid, at  the  time  and  place  It  should  have 
been  delivered,  is  the  one  which  applies  In 
this  case.  As  the  plaintiff  was  paid  $681.22 
of  the  proceeds  of  the  sale,  he  was  entitled 
to  recover  the  difference  between  that 
amount  and  the  market  value  at  Coshocton 
at  the  time  the  cattle  should  have  arrived 
there,  bad  it  not  been  for  defendants'  ne^- 
gence,  which  difference  was  $443.30.  Really 
it  is  a  matter  of  no  moment  so  far  aa  plain- 
tiff is  concerned,  what  the  market  value  of 
the  calves  was  in  East  St  Louis  when  sold: 
for  plaintiff  was  entitled  to  recover  of  d»- 
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fendants  their  market  value  at  Oosbocton  at 
the  time  they  should  have  arrived  there  bnt 
for  their  negligence. 

4.  The  fifth  assignment  of  error,  as  It  ap- 
pears in  the  record,  la  not  copied  in  appel- 
lants* brief ;  but  la  broken  np  and  Its  several 
subdivisions  copied  separately,  and  proposi- 
tions presented  under  each  of  them.  This  is 
hardly  In  compliance  with  the  rules  of  this 
court;  but,  as  it  does  not  appear  from  the 
statement  under  the  several  propositions  that 
the  objections  to  the  deposition,  they  being 
as  to  the  manner  and  form  of  taking,  were 
made  as  required  by  article  2289,  Rev.  St. 
1895,  it  appearing  from  the  bill  of  excep- 
tions that  the  objections  were  made  when  the 
deposition  was  offered  In  evidence,  there  was 
no  error  In  the  court's  overruling  them.  El 
Paso  &  8.  W.  Ry.  Ck).  v.  Barrett  (Tex.  Civ. 
App.)  101  S.  W.  1025. 

5.  The  fourteenth,  eighteenth,  and  nine- 
teenth assignments,  which  complain  of  the 
court's  charge,  are  overruled,  because  the 
charge  correctly  presents  the  law  of  the  case 
as  made  by  the  pleadings  and  evidence. 

There  Is  no  error  in  the  Judgment,  and  it  is 
affirmed. 


ALLEN  V.  HBRRICK  HARDWARE  CO. 
(Court  of  Civil  Appeals  *of  Texas.     April  14, 

1909.     Rehearing  Denied  May  12,  1909.) 
L  Bills  ard  Notes  (§  134* )—  Collateral 

AOBEEUSNTS— As   EQUITABLE    DEFENSE. 

In  an  action  on  a  note  b^^  tlie  payee  against 
the  maker,  an  answer  alleging  a  contempora- 
neous verbal  agreement  that  there  should  be  an 
accounting  between  the  iiartles  at  a  later  date, 
and,  if  the  note  was  in  excess  of  the  maker's 
indebtedness,  he  should  have  credit,  and  that  the 
note  was  in  excess  of  what  the  maker  owed, 
stated  an  equitable  defense. 

[Ed.   Note. — For   other  cases,   see   Bills  and 
Notes,  C!ent.  Dig.  §  826;    Dec  Dig.  {  134.*] 
2.  Evidence  (f  441*)  —  Pabol  Bvidencb  .— 

Varying  Tebms  or  Written  Oontbact. 
Evidence  of  the  contemporaneous  agreement 
would  not  vary  the  terms  of  the  contract  em- 
bodied in  the  note. 

[M.   Note.— For  other  cases,   see   Evidence, 
C!ent.  Dig.  {  2044;   l>ec.  Dig.  |  441.*] 

8.  Evidence  (§  442*)  —  Parol  Evidence  — 
Vabtino  Terms  of  Written  Contract- 
Application  OF  Rule. 

The  rnie  that,  when  parties  reduce  their 
contracts  to  writing,  the  writing  is  to  t>e  taken 
as  embodying  all  previous  negotiations  and  un- 
derstandings about  its  terms,  and  cannot  be 
varied  by  parol,  does  not  apply  where  the  in- 
strument was  not  Intended  to  be  a  complete  and 
final  settlement  of  the  whole  transaction. 

[Ed.    Note. — For   other   cases,    see   Evidence, 
Cent.  Dig.  i  1874 ;   Dec.  Dig.  S  442.*] 

4.  Evidence  (|  441*)— Actions— Equitable 
Relief. 

In  an  action  by  the  ^ayee  against  the  mak- 
er of  a  note,  if  the  strict  letter  of  the  law 
would  preclude  defendant  from  offering  proof 
entitling  him  to  credits  on  the  note  by  reason 
of  a  contemporaneous  orai  agreement,  because 
the  note  was  evidence  of  a  full  settlement,  eq- 
uity would  allow  him  to  show  that  the  note 


was  not  intended  as  a  full  settlement  between 
the  parties,  but  that  it  was  agreed  that  there 
should  be  a  further  settlement,  in  which  the 
maker  should  have  the  benefit  of  credits  claimed 
by  him.  n 

[iM.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  §  2044;  Dec  Dig.  8  441.*] 

5.  Evidence  (|  417*)— Parol  EviDBKcas— En- 
tibb  Contbact  Not  in  Wbitino. 

Where  an  entire  contract  was  not  placed 

in  writing,  the  whole  contract  could  t>e  proved 

by  parol  testimony. 
[Ed.    Note.— For   other   cases,    see    Evidence, 

Cent  Dig.  i  1882;   Dec.  Dig.  8  417.*] 

Error  from  District  Court,  Harris  County ; 
W.  P.  Hamblen,  Judge. 

Action  by  the  Herrlck  Hardware  Company 
against  A.  C.  Allen.  Judgment  for  plaintiff, 
and  defendant  brings  error.  Reversed  and 
remanded. 

Masterson,  Atkinson  &  Masterson,  for 
plaintiff  in  error.  Baker,  Botts,  Parker  ft 
Garwood,  for  defendant  in  error. 

FLY,  J.  This  is  a  suit  on  a  promissory 
note  for  $3,040.20,  together  with  interest  and 
attorney's  fees.  Instituted  by  defendant  in  er- 
ror against  plaintiff  in  error,  who  answered 
that  the  note  was  given  under  a  verbal  agree- 
ment that  there  should  be  an  accounting  be- 
tween the  maker  and  payee  on  a  later  date, 
and  If  the  note  did  not  represent  the  true 
balance  between  them,  or  if  the  note  was  In 
excess  of  the  Indebtedness  of  the  maker,  the 
latter  should  have  credit  for  the  excess;  that 
the  amount  was  in  excess  of  what  the  maker 
owed  in  the  sum  of  $1,500.  Plaintiff  in  error 
also  pleaded  in  offset  an  account  for  $845  for 
guns,  pistols,  wagons,  and  "sundry  articles," 
and  asked  that  the  $1,5(X)  excess  and  $845 
account  be  deducted  from  the  amount  of  the 
note.  Plaintiff  in  error  also  pleaded  that  he 
was  not  liable  for  $400  claimed  in  the  suit 

It  was  alleged  In  the  answer  that  the  note 
was  given  for  implements,  harness,  cutlery, 
mules,  and  other  things,  and  further  alleged: 
"That  on  the  day  said  note  was  given  J.  W. 
Orand,  who,  as  plaintiff  is  informed  and  be- 
lieved, if  not  the  largest,  is  one  of  the  largest, 
owners  of  the  said  Herrlck  Hardware  Com- 
pany, came  to  Houston  with  a  purported 
statement  of  this  defendant's  account  with 
said  Herrlck  Hardware  Company  for  busi- 
ness done  by  him  with  them  at  Whitney, 
Morgan,  and  Blum,  Tex.,  said  account  being 
very  long,  and  consisting  of  many  items  the 
correctness  of  which  could  only  have  been  as- 
certained by  a  long  and  thorough  audit  of 
same,  by  comparison  with  orders  given  by 
this  defendant  to  said  hardware  company. 
That  all  the  said  machinery,  Implements,  and 
other  articles  bought  by  this  defendant  from 
said  hardware  company  were  bought  for,  and 
used  upon,  the  ranch  and  farm  of  said  de- 
fendant and  his  mother,  situated  In  Bosque 
county,  Tex.,  and  at  said  ranch  and  farm 
were  all  the  papers,  account  slips,  and  all 
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Impossible  for  this  defendant  to  know,  with 
any  degree  of  certainty,  the  correctness  or  In- 
correctness of  the  account  as  presented. 
That  when  said  purported  account  was  pre- 
sented to  this  defendant  with  the  request 
that  he  give  to  the  Herrlck  Hardware  Com- 
pany a  note  for  the  amount  of  said  account, 
this  defendant  stated  to  said  Orand,  who  has 
charge  of  the  Morgan  house  of  said  hardware 
company,  that  this  defendant  had  no  means 
of  testing  the  accuracy  of  the  account,  be- 
cause all  papers  pertaining  to  the  same  were 
at  bis  farm  and  ranch  In  Bosque  county, 
Tex.,  and  further  made  known  to  said  Orand 
tliat  there  were  certain  credits  due  this  de- 
.fendant  for  merchandise  bought  by  the  Her- 
rlck Hardware  Company  of  this  defendant, 
consisting  of  certain  guns,  pistols,  rifles,  and 
other  articles,  for  which  there  appeared  to  be 
no  credit  on  the  account,  but  said  Orand  in- 
sisted that  these  matters  could  all  be  adjust- 
ed hereafter,  that  personally  he  knew  noth- 
ing about  these  matters,  as  they  occurred 
with  the  Whitney  house,  and  that  the  Her- 
rlck Hardware  Company  and  this  defendant 
had  done  business  together  for  a  great  many 
years,  and  that  said  hardware  company  was 
In  very  straightened  circumstances,  and  had 
been  able  to  collect  but  a  very  small  per 
cent,  of  what  was  owing  it,  and  that  It  was 
in  a  position  where  its  doors  could  be  closed 
by  Its  creditors  unless  it  get  immediate  help, 
and  that,  as  defendant's  was  one  of  the  larg- 
est, if  not  the  largest,  account  they  had  out, 
if  they  could  get  a  note  for  the  amount.  It 
would  put  it  in  a  position  to  do  something 
to  protect  itself  from  harsh  action  by  cred- 
itors, said  Orand  stating  that,  if  the  defend- 
ant would  give  him  said  note,  It  would  proba- 
bly aid  said  hardware  company  very  mate- 
rially In  being  able  to  resist  the  pressure 
that  was  being  brought  to  bear  on  It  by  per- 
sons to  whom  it  was  Indebted,  and  that  it 
was  not  a  question  of  months  or  weeks,  but 
a  question  of  days  in  which  it  must  hare  help 
or  suffer  the  consequences,  and  asked  de- 
fendant to  sign  said  note,  and  take  up  the 
matter  of  adjustment  of  the  difference  be- 
tween them,  and  promised  in  behalf  of  said 
company  they  would  do  so  later  on,  saying 
that  as  those  transactions  wherein  this  de- 
fendant was  entitled  to  credits  were  with  the 
Whitney  house,  he  knew  it  would  do  what 
was  right  in  the  matter.  That  it  was  on 
these  representations  of  the  strained  financial 
condition  of  plaintiff,  and  its  inability  to 
meet  the  demands  of  its  creditors  and  of  the 
promise  by  plaintiff,  as  aforesaid,  to  take  up 
and  adjust  any  difference  l>etween  plaintiff 
and  defendant,  that  this  defendant  executed 
the  note  sued  upon,  defendant  believing 
that  plaintiff  might  not  be  able  to  withstand 
the  pressure  brought  to  bear  upon  it,  unless 


that  defendant  executed  said  note  without 
any    knowledge    of    its    correctness    as    to 
amount.    Defendant  avers  that  by  reason  of 
the  facts  alleged  said  note  represents  more 
than  this  defendadt  owes  said  hardware  com- 
pany, and  that,  while  said  note  was  given 
and  intended  to  settle  the  account  of  this  de- 
fendant, it  was  only  intended  to  pay  what  de- 
fendant actually  owed  said  Herrick   Hard- 
ware Company,  and  that,  as  to  any  balance 
over  and  above  what  defendant  ow^ed  it,  de- 
fendant would  be  protected  by  said  Herrick 
Hardware  Company.     In  other  words,  said 
note,  to  the  extent  it  exceeds  the  amount  de- 
fendant owed  plaintiff,  as  to  such  excess,  as 
defendant  is  Informed  and  believes,    is,  to 
wit,  $1,500  accommodation  paper.     Thereaft- 
er, to  wit,  November  12,  1907,  W.  T.  Herrick. 
of  Whitney,  Tex.,  one  of  the  proprietors  of 
said  Herrick  Hardware  Company,  came  to 
Houston   and   brought   with   him    the    note 
herein  sued  on,  and  stated  to  defendant  that, 
owing  to  the  bank  panic  then  existing,  and 
owing  to  the  fact  that  they  would  have  to 
negotiate  the  note  elsewhere  than  at  Whit- 
ney, unless  the  note  was  secured,  the  Herrick 
Hardware  Company   could  not  handle   the 
same  and  get  the  benefit  of  it.    Said  Herrick 
stated  to  defendant  that  the  Herrick  Hard- 
ware Company  was  right  at  the  point  where 
It  could  go  no  further  without  financial  as- 
sistance;   that  it  was  being  crowded   very 
much  by  its  creditors,  and  particularly  by 
creditors  to  whom  it  owed  on  money  loaned 
Said  Herrick  represented  to  this  defeudanc 
that  it  was  now  not  a  question  of  days,  bat 
only  perhaps  one  day,  before  the  creditors 
would  take  harsh  measures,  unless  they  could 
raise  money,  that  It  bad  a  note  for  $lO.OuO 
due  the  Provident  National  Bank  in  Waco, 
and  that  said  bank  was  crowding  said  hard- 
ware company,  and  had  indicated   to  saiJ 
Herrick  that  it  would  only  wait  until  tbe 
next  day  or  would  take  action  against  plain- 
tiffs.    Defendant,  having  given  the   note  t'^ 
said  plaintiff  was  under  no  obligation  what- 
ever to  secure  the  same  in  any  way,  but.  tie- 
lieving  the  representations  made  by  said  Her- 
rick, and  believing  that  the  Herrick   Hani- 
ware  Company  was  in  danger  of  being  press- 
ed to  such  an  extremity  as  would  operate  to 
close  its  doors  for  business,  said  defendant 
suggested   to   said   Herrick   to  ring    up  tbe 
Provident  National  Bank  in  Waco  and  see  i! 
he  could  not  get  said  bank  to  extend  tbe  tint 
a  day  or  two  longer.  In  order  that  this  i(- 
fendant   might   consider   what  security  !« 
could  get  up  or  offer  to  said  Herrick  to  a^ 
sist  him  in  putting  the  note  in  sucb  sbap^ 
that  he  could  handle  same  and  get  relief  >>.' 
means  of  it.     Said  Herrick  thereupon  to:i 
this  defendant  he  would  go  to  the  telepho^^ 
office  and  ring  up  the  Provident  Natlonr 
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Bank  of  Waco  and  see  If  be  could  get  lald 
bank  to  watt  for  a  day.  About  two  boun 
after  said  Herrlck  returned  to  the  office  of 
this  defendant,  and  made  known  to  blm  that 
be  had  gotten  in  communication  over  pbone 
with  the  Provident  National  Bank  of  Waco; 
and,  while  they  were  very  Impatient  and 
very  stern  with  him.  It  had  consented  to 
wait  another  day,  but  this  was  final,  and  no 
farther  or  other  delays  would  be  tolerated  or 
considered.  Thereupon,  and  being  Influenced 
thereby,  and  with  the  pnrpose  to  help  plain- 
tiff, and  at  great  inconvenience  jto  defendant 
himself,  this  defendant  executed  the  deed  of 
trust  referred  to  in  plaintifTs  petition  in  or- 
der to  enable  plalntill  to  handle  said  note 
and  assist  said  Herrlck  Hardware  Company 
and  prevent  Us  doors  being  closed,  plaintiff 
having  its  attention  called  by  defendant  to 
the  fact  that  defendant  had  had  no  oppor- 
tunity to  examine  said  account  or  have  the 
same  audited,  by  reason  of  the  fact  that  the 
account  was  handed  to  him  in  Houston,  was 
very  lengthy,  and  represented  many  business 
transactions,  while  all  the  papers,  vouchers, 
data,  etc.,  necessary  to  andlt  said  account 
were  at  defendant's  farm  and  ranch  in 
Bosque  county;  that  whatever  difference 
there  might  be  in  defendant's  favor  would 
foe  adjusted  by  said  hardware  company;  it 
being  the  understanding  and  the  intention 
of  both  plaintiff  and  this  defendant  that  this 
note  was  not  binding  or  operative  any  fur- 
ther than  aa  to  the  amount  defendant  actual- 
ly and  honestly  owed  said  hardware  company 
upon  and  after  checking  of  the  account  and 
ascertaining  the  true  amount."  The  answer 
set  up  a  valid  equitable  defense  to  the  claim, 
and  the  court  erred  in  sustaining  a  general 
demurrer  thereto. 

While  the  cross-action  of  plaintiff  in  error 
may  have  been  founded  on  an  unliquidated 
demand,  which  could  not  have  been  pleaded 
as  an  offset  to  the  promissory  note,  still  there 
was  in  the  matter  herein  copied  an  equitable 
defense  to  the  demand  of  defendant  In  error, 
concerning  which  plaintiff  In  error  should 
have  been  permitted  to  introduce  evidence  to 
sustain  the  allegations  of  a  contemporaneous 
agreement  that  certain  claims  of  the  maker 
should  be  allowed  In  a  settlement  of  the  note. 
The  evidence  would  not  vary  the  terms  of  the 
contract  embodied  In  the  note.  "A  parol 
agreement,  made  at  the  time  when  a  note 
was  given,  that  a  certain  claim  should  be  al- 
lowed as  a  credit,  and  be  entered  as  such  on 
the  note,  which  was  not  done,  is  not  liable 
to  the  objection  that  It  was  a  contemporan- 
eous understanding  that  would  vary  the 
terms  of  the  written  contract"  Nalle  v. 
Gates,  20  Tex.  815.  It  is  the  rule  that,  when 
parties  reduce  their  contracts  to  writing,  such 
writing  Is  to  be  taken  as  embodying  all  pre- 
vious negotiations  and  understandings  about 
Its  terms,  and  they  cannot  be  varied  by  parol ; 
but  the  rule  does  not  am>Iy  where  it  can  be 


made  to  appear  that  the  instrument  was  sot 
intended  to  be  a  complete  and  final  settlement 
of  the  whole  transaction.  It  was  held  in  a 
Pennsylvania  case,  and  approved  by  the 
Court  of  Appeals  of  Texas  in  James  v.  King, 
2  WlllBon,  Civ.  Cas.  Ct  App.  i  644,  as  follows : 
"A  verbal  promise  by  one  of  the  parties  at 
the  making  of  a  written  contract,  if  It  was 
used  to  obtain  the  execution  of  the  writing, 
may  be  given  in  evidence."  Powelton  Coal 
Co.  V.  McSbaln,  75  Pa.  238.  In  this  case  It 
was  alleged  that  plalntll|(  in  error  was  induc- 
ed to  execute  the  note  by  the  promise  that 
there  should  be  an  adjustment  of  the  accounts 
between  the  parties,  and  credit  allowed  for 
what  was  dne  to  plaintiff  in  error,  and  proof 
of  those  facts  did  not  tend  to  vary  the  writ- 
ten contract,  but  rather  to  explain  it,  and 
place  the  parties  on  the  plane  upon  which 
they  contracted  with  each  other.  If  It  could 
be  held  that  by  the  strict  letter  of  the  law 
plaintiff  in  error  should  not  be  allowed  to  of- 
fer proof  entitling  him  to  credits  on  the  note, 
because  the  note  was  evidence  of  a  full  set- 
tlement, a  court  of  equity  would  come  to  the 
relief  of  the  maker  of  the  note,  and  permit 
him  to  show  that  the  note  was  not  intended 
as  a  full  settlement  between  the  parties,  but 
that  it  had  been  agreed  that  there  should  be 
a  further  settlement.  In  which  the  maker  of 
the  note  should  have  the  benefit  of  credits 
claimed  by  him.  To  hold  otherwise  would  be 
to  allow  defendant  in  error  to  profit  by  an 
Ironclad  rule,  and  obtain  from  plaintiff  in 
error  something  which  is  not  Justly  due  him. 
The  note  is  still  in  the  hands  of  the  original 
payee ;  and,  if  it  was  executed  under  the  cir- 
cumstances alleged  In  the  answer,  proof  of 
the  Indebtedness  of  the  payee  to  the  maker 
of  the  note  should  be  allowed  as  a  credit  on 
the  note.  The  note  was  not  a  final  settlement 
between  the  parties,  if  they  did  not  Intend 
that  it  should  be.  The  entire  contract  was 
not  placed  in  writing,  and  under  such  cir- 
cumstances the  whole  contract  can  be  proved 
by  parol  testimony.  Greenl.  Ev.  284a.  It  fol- 
lows that  the  general  demurrer  should  not 
have  been  sustained  to  the  answer,  and  that 
the  continuance  should  have  been  granted  in 
order  to  obtain  evidence  to  sustain  the  alle- 
gations of  the  answer.  It  is  probable  that  the 
questions  raised  as  to  the  attorney's  fees  will 
not  arise  on  another  trial. 

The  Judgment  is  reversed,  and  the  cause 
remanded. 


ROBERTSON  et  al.  v.  HEFLEY. 

(Court  of  Civil  Appeals  of  Texas.     April  21, 

1909.) 

1.  Appeai,  ano   Erbob   (S   1051*)— Review— 

Harmless  Ebbob— Evidence. 

Where  it  was  admitted  that  a  certain  per- 
son was  the  common  source  of  title,  the  admis- 
sion in  evidence  of  a  deed  to  him  was  not  error. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  §  4164;   Dec.  Dig.  {  1051.*] 
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2.  TBBaPABS  TO  Tbt  Titlk  (t  45*)— SVIDBNOK 

— ^ADMISailBILITT. 

In  trespass  to  try  title,  the  exclusion  of  evi- 
dence that  plaintiff's  grantor  attempted  to  get 
a_  third  person  to  execute  a  deed  of  the  land  to 
him,  which  she  refused,  was  not  error. 

[Ed.  Note.— For  other  cases,  see  Trespass  to 
Try  Title,  De&  Dig.  |  45.*] 

8.  HOMMTBAD   (I   161*)— Abandonment. 

Where  a  husband  and  wife  abandoned  a 
homestead,  whether  before  or  after  the  convey- 
ance thereof  by  the  hosband,  and  established  a 
new  homestead,  the  conveyance  waa  valid  with- 
out the  wife  joining  therein. 

[Ed.  Note.— For  other  cases,  see  Homestead, 
Dec.  Dig.  i  161.*] 

4.  PBAUDtruENT  Conveyances  (|  271*)— Rem- 
edies OF  PABTIEa— BUBDEN  OP  PbOOI'. 

Representatives  of  a  grantor  claiming  that 
his  deed  to  his  wife  was  a  simulated  transac- 
tion not  intended  to  be  effective  as  a  conveyance 
had  the  burden  of  so  proving. 

[Ed.  Note.— For  other  cases,  see  Fraudulent 
Conveyances,  Cent  Dig.  <$  796-798,  821;  Dec 
Dig.  g  271.*] 

6.  Fbaudulent  Conveyances  (8  299*)— Rem- 
edies OF  Pasties — Weight  of  Evidence. 
Where  a  husband  and  wife  lived  together, 
the  fact  that  he  retained  possession  of  land 
which  he  conveyed  to  her  is  of  little  force  in 
determining  whether  the  transaction  waa  simu- 
lated. 

[Ed.  Note.— For  other  cases,  see  Fraudulent 
Conveyances,  Cent.  Dig.  {  885;  Dec.  Dig.  ( 
?99.*] 

6.  Deeds  (}  96*)— Considebation— Recitals. 

A  recital  in  a  deed  as  to  the  consideration 
is  evidence,  and  should  be  deemed  sufficient  if 
it  recites  a  fact  sufficient  to  create  either  a 
good  or  a  valid  consideration. 

[Ed.  Note.— For  other  cases,  see  Deeds.  Cent. 
Dig.  8  260;   Dec.  Dig.  {  96.*] 

7.  Deeds  (g  17*)— Considbbation— Love  and 
Affection. 

Love  and  affection  is  a  sufficient  considera- 
tion of  a  deed  between  husband  and  wife. 

[Ed.  Note.— For  other  cases,  see  Deeds,  Cent. 
Dig.  8  29;    Dea  Dig.  $  17.*] 

8.  Deeds  (8  15*)— Considbbation- Necessity. 

A  consideration  is  not  necessary  to  sup- 
port a  deed  or  conveyance  that  is  fully  executed 
and  delivered. 

[Ed.  Note.— For  other  cases,  see  Deeds,  Cent, 
Dig.   8  23;    Dec.  Dig.  8   16.*] 

9.  Deeds  (8  195*)  —  Considebatiok  —  Evi- 
dence. 

In  determining  the  legal  effect  of  an  exe- 
cuted conveyance  in  the  absence  of  evidence 
to  the  contrary,  the  law  will  imply  a  considera- 
tion. 

[Ed.  Note.— For  other  cases,  see  Deeds,  Cent. 
Dig.   88  584-586;    Dec.  Dig.  8  195.*] 

10.  Fbauduxent  Conveyances  (8  298*)- Rem- 
edies OF  Pabties— Evidence. 

Testimony  of  a  grantor  that  he  conveyed 
property  to  his  wife  to  put  it  beyond  the  reach 
of  a  third  person  holding  a  claim  against  him 
is  insufficient  to  show  that  as  between  the  par- 
ties the  transaction  was  simulated,  or  that  the 
grantee  should  bold  the  legal  title  in  trust  for 
the  vendor. 

[Ed.  Note.— For  other  cases,  see  Fraudulent 
Conveyances,  Dec.  Dig.  8  298.*] 

11.  Fbaudttix NT  Conveyances  (8  172*)— Rem- 
edies OF  Pabties. 

When  a  debtor  conveys  property  to  de- 
fraud liis  creditors,  the  conveyance,  though  void- 


able as  to  the  latter,  is  oonduaive  as  between 
the  parties. 

[Ed.  Note.— For  other  cases,  see  Fraudulent 
Conveyances,  Cent.  Dig.  88  52S-529;   Dec  Dig. 

12.  Fbaudulent  Conveyances  (8  216*)— Rem- 
edies OF  Cbeditobb. 

One  having  a  valid  claim  for  unliquidated 
damages,  as  a  right  of  action  for  slander,  may 
be  a  creditor  entitled  to  protection  as  against 
a  fraudulent  conveyance  by  the  wrongdoer. 

[E!d.  Note.— For  other  cases,  see  Fraudulent 
Conveyances,  Cent  Dig.  8  642;  Dec  Dig.  i 
216.*] 

Appeal  from  District  Court,  Milam  County; 
J.  C.  Scott,  Judge. 

Action  by  J.  D.  Hefley  against  Mrs.  Ida  !<. 
Robertson  and  others.  From  a  judgment  In 
favor  of  piabitiff,  defendants  appeal.  Af- 
firmed. 

Appellee,  J.  D.  Hefley,  instituted  this  suit 
In  trespass  to  try  title  to  recover  the  lauds 
described  In  the  plaintiffs  petition  against 
the  defendants  Mrs.  Ida  R.  Robertson,  Wil- 
ton Lee  Robertson,  Washington  Prentiss  Rob- 
ertson, Charles  David  Robertson,  Mrs.  Desde- 
mona  Elizabeth  Joslin,  and  Mrs.  Georgia  £2. 
Robertson,  all  of  whom  answered  by  general 
denial  and  not  guilty,  except  Mrs.  Joslin,  who 
did  not  answer,  and  against  whom  judgment 
final  by  default  was  entered.  The  court  be- 
low instructed  a  verdict  for  plaintiff  against 
the  defendants,  and  upon  which  judgment 
was  rendered  in  plaintiff's  favor,  and  from 
which  all  of  the  defendants,  except  Mrs.  Jos- 
lin, have  perfected  an  appeal  to  this  court. 

The  land  In  controversy  was  originally  the 
community  property  of  W.  J.  Robertson,  now 
deceased,  and  his  wife,  Mrs.  Malvlna  Robert- 
son, and  now  Mrs.  Hltt;  she  having  married 
since  the  death  of  her  first  husband.  Mrs. 
Joslin  Is  the  daughter  of  W.  J.  and  Malvlna 
Robertson,  and  Mrs.  Ida  Robertson  and  Mrs. 
Georgia  Robertson  are  the  daugbters-ln-law 
of  W.  J.  and  Malvlna  Robertson.  Wilton 
Lee  Robertson,  Washington  Robertson,  and 
Charles  Robertson  are  the  children  of  the 
marriage  of  Ida  Robertson  and  her  deceased 
husband,  a  son  of  W.  J.  and  Malvlna  Robert- 
son. The  husband  of  Mrs.  Joslin  and  the 
husband  of  Mrs.  Georgia  Robertson,  sons  of 
W.  J.  and  Malvlna  Robertson,  are  both  dead. 
Appellants  assert  a  claim  to  a  part  of  the 
community  interest  of  W.  J.  Robertson,  de- 
ceased, to  the  land  In  controversy.  Plaintiff 
contends  that  this  interest  was  conveyed  by 
Robertson  to  his  wife,  Malvlna  Robertson, 
and  by  her  down  to  him.  Upon  this  point 
the  briefs  of  appellants  contain  this  state- 
ment: "Plaintiffs  claim  title  by  mesne  con- 
veyances from  W.  J.  Robertson,  the  an- 
cestor of  defendants,  and  defendants,  claim- 
ing under  the  same  source  of  title,  contended 
that  the  conveyance  by  W.  J.  Robertson  to 
his  wife  Malvlna  Robertson,  through  whom 
the  plaintiff  claims,  was  void,  first,  because 
the  land  was  a  part  of  the  homestead,  and 
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aerea,  ana  ii  was  uev«r  laiviiueu  lu  uuuuisc 
tbe  status  of  the  title  to  the  land." 

Tbe  entire  evidence  contained  In  the  record 
is  as  follows : 

"(1)  The  plaintiff  <^ered  in  evidence  the 
original  warranty  deed  from  W.  T.  Hefley 
to  the  plaintiff,  J.  D.  Hefley,  same  bearing 
date  January  25, 1907,  and  being  for  the  land 
described  In  plaintiff's  petition,  said  deed  be- 
ing duly  acknowledged  by  the  grantor  and 
duly  recorded  In  the  deed  records  of  Milam 
county,  Tex.,  In  volume  74,  p.  396,  the  said 
deed  reciting  a  cash  consideration  of  $3,660 
and  four  vendor's  Hen  notes  for  $1,875  each, 
due  one,  two,  three,  and  four  years  after 
date,  with  Interest  from  date  at  7  per  cent 
per  annum,  payable  to  the  order  of  W.  T. 
Hefley. 

"(2)  Plaintiff  next  offered  in  evidence  an 
original  warranty  deed  from  Mrs.  Malvlna 
nitt  and  her  husband,  W.  N.  Hltt,  to  W.  T. 
Hefley  for  the  land  in  controversy  and  de- 
scribed in  plalntlfTs  petition,  the  same  bear- 
ing date  January  2,  1907,  and  duly  acknowl- 
edged by  both  of  the  grantors  in  accordance 
with  law,  and  duly  recorded  in  the  deed  rec- 
ords of  Milam  county,  Tex.,  in  volume  73, 
pp.  562-665;  the  said  deed  reciting  a  cash 
consideration  of  f  8,280,  paid  by  W.  T.  Hefley. 

"(3)  Plaintiff  next  offered  In  evidence  an 
original  warranty  deed  from  W.  J.  Robertson 
to  M.  E.  Robertson  to  the  land  In  contro- 
versy and  described  In  the  plaintiff's  peti- 
tion, the  same  bearing  date  of  June  14,  1898, 
and  being  duly  acknowledged  for  record  and 
duly  recorded  in  the  deed  records  of  Milam 
county,  Tex.,  in  volume  48,  pp.  379-380,  and  the 
same  reciting  a  consideration  of  $5  'and  other 
valuable  consideration'  paid  by  the  grantees. 

"(4)  The  plaintiff  next  offered  in  evidence 
an  original  general  warranty  deed  from  T. 
C.  Fowler  and  wife  to  W.  J.  Robertson  to 
the  land  in  controversy,  bearing  date  March 
18,  1885,  and  showing  that  it  was  filed  in 
the  office  of  the  county  clerk  of  Milam  coun- 
ty, Tex.,  on  the  7th  day  of  August,  1885,  and 
duly  recorded  In  deed  records  of  said  county 
on  the  19th  day  of  August,  1885,  In  volume 
14  on  page  535  et  seq.;  the  said  deed  reciting 
a  cash  consideration  of  $5,600. 

"(6)  The  plaintiff  next  offered  and  read  in 
evidence  an  original  warranty  deed  from  W. 
H.  Fowler  and  wife  to  Mrs.  Malvlna  Hitt  to 
214  acres  of  land,  being  part  of  the  land  in 
controversy  and  described  in  plaintiff's  peti- 
tion, the  said  deed  bearing  date  April  10, 
1006,  and  duly  acknowledged  for  record  and 
duly  recorded  in  volume  66,  p.  346,  of  the  deed 
records  of  Mllam  county,  Tex. 

"(6)  The  plaintiffs  next  offered  and  read 
In  evidence  an  original  general  warranty  deetJ 
from  Mrs.  Battle  Williams  to  M.  M.  Hltt 
and  wife  to  2%  acres  of  land,  part  of  the 
land  In  controversy  and  described  in  plaln- 


r-iaiuiiu  nexi  uaereu  lue  leiiiiuiuii^  ui.  lue 
witness  Mrs.  Malvlna  Hltt,  who,  after  being 
duly  sworn  on  oath,  testified  as  follows:  'My 
name  Is  Mrs.  Malvlna  Hitt,  and  I  live  In 
Cameron,  Tex.,  at  present.  My  husband's 
name  Is  W.  N.  Hltt  I  knew  W.  J.  Robertson 
in  his  lifetime.  He  was  my  husband,  and 
was  commonly  known  as  Bee  Robertson.  I 
remember  the  circumstances  of  Mr.  Robert- 
son buying  the  tract  of  land  from  T.  C.  Fow- 
ler and  wife,  described  in  the  deed  just  read 
In  evidence.  He  bought  the  laud  in  1885.  I 
was  married  to  W.  J.  Robertson  February 
22,  1869,  and  lived  with  him  all  his  life  as 
his  wife  up  to  his  death,  and  the  date  of  bis 
death  was  May  11,  1900,  having  lived  with 
him  as  his  wife  for  a  period  of  about  21 
years  continuously.  I  remember  the  circum- 
stance of  him  buying  the  land  from  Fowler, 
and  we  moved  on  it  and  took  possession  of  it 
after  the  purchase.  After  we  bought  the 
land,  Mr.  Robertson  went  down  and  took  pos- 
session and  made  a  crop  on  it,  and  I  con- 
tinued to  live  in  Davllla  for  something  over  a 
year  after  that  before  I  moved  down  with 
him  on  the  place.  No  one  ever  disputed  our 
right  to  the  place  or  our  possession  of  it  from 
the  time  we  bought  It  In  1885.  until  about  the 
time  of  the  Institution  of  this  suit  We  lived 
upon  the  place  and  raised  our  family  there, 
and  made  crops  on  it,  and  we  claimed  It  and 
paid  the  taxes  on  it  during  the  entire  time 
until  I  sold  it,  and  we  lived  there  12  or  13 
years*  and  then  Mr.  Robertson  bought  a  place 
known  as  the  Hennington  place,  about  three 
miles  from  this  Fowler  place,  situated  In  a 
weetwardly  direction  towards  Davllla  from 
our  place.  This  Fowler  tract  of  land  is  the 
same  tract  of  land  we  sold  to  Mr.  Hefiey,  and 
it  is  the  same  land  involved  In  this  suit  and 
we  were  in  the  exclusive  possession  of  It  all 
the  time  from  the  time  of  the  purchase  until 
that  sale,  and  no  one  ever  disputed  our  right 
or  title  to  It  and,  at  the  time  of  the  sale  to 
Mr.  W.  T.  Hefley,  we  delivered  possession  of 
the  same  to  him.'  Cross-examined:  'The  de- 
scription of  the  land  given  In  the  deed  is  the 
land  sold  to  Mr.  Hefley,  but  I  could  not  un- 
dertake to  give  the  field  notes.  I  was  mar- 
ried to  Bee  Robertson  In  1869,  and  lived  with 
him  continuously  as  his  wife  until  his  death, 
which  occurred  on  May  11,  1900.  At  the  time 
of  Mr.  Robertson's  death,  he  was  ailing  for 
some  time.  He  had  been  confined  to  his  bed 
from  the  month  of  October  preceding,  and  at 
times  prior  to  the  time  he  was  taken  to  his 
bed  be  had  suffered  considerably.  I  think 
the  trouble  with  him  was  a  cancer.  He  did 
not  have  Bright's  disease.  For  19  months 
prior  to  his  death  he  had  been  considerably 
under  the  weather  as  to  his  health.  I  think 
he  had  had  catarrh  of  the  head  for  about  10 
years,  but  bad  gotten  better  of  It  and  It  was 
not  troubling  him  at  the  time  of  his  death. 


•hortlf  after  the  purchase.  At  the  time  or 
hia  death,  we  were  not  living  on  the  Fowler 
place.  We  had  been  away  from  the  Fowler 
place  aboat  three  years  at  the  time  of  his 
death.  Mr.  Robertson  had  anstained  an  in- 
jury In  a  mnaway  in  Davllla  and  gotten  hurt, 
but  had  recovered  from  that,  and  I  suppose  I 
It  was  about  three  months  after  that  Injury 
before  he  could  turn  hla  head,  bat  after  that 
he  entirely  recovered  from  that  trouble.  The 
place  we  bought  and  moved  to  from  the  Fow- 
ler place  was  known  as  the  Bennington  place, 
and  consisted  of  88  acres.  I  sold  this  place 
to  Bennington  after  my  husband's  death, 
and  my  children  that  were  then  living  Join- 
ed with  me  In  the  deed.  My  husband  con- 
tinned  to  farm  on  the  Fowler  place  after 
moving  to  the  Bennington  place,  and  we  rent- 
ed some  of  it  out ;  that  is,  he  himself  sowed 
one  small  grain  crop,  and  the  balance  of  it 
be  rented  to  tenants.  Mr.  Robertson  and  my- 
self had  three  children.  The  oldest  was  a 
boy  named  Willis.  The  next  was  a  boy  nam- 
ed Charles.  Both  of  these  boys  were  mar- 
ried men  at  the  time  of  their  father's  death. 
Willla  was  married  two  or  three  years  before 
his  father's  death  and  had  one  child,  and 
Willis  married  Ida  Robertson.  Charles  mar- 
ried on  the  8th  day  of  November  prior  to  his 
father's  death  In  May,  and  his  wife  is  one 
of  the  defendants  in  this  suit,  being  Mrs. 
Etta  Robertson.  After  Willis  married,  he 
lived  in  several  different  places,  sometimes 
on  the  farm  and  sometimes  in  Davllla.  He 
was  living  on  the  farm  at  the  time  of  his 
father's  death.  That  is  the  Fowler  place, 
the  one  I  sold  to  Mr.  Hefley.  Willis  had  three 
children,  all  boys.  The  oldest  is  named  Wil- 
ton Lee,  and  he  is  10  years  old.  The  next  one 
Is  named  Washington  Prentiss,  and  Is  about 
8  years  old,  and  the  third  is  named  Charles 
Galloway,  and  is  now  about  4  years  old.  WU- 
lis  died  on  the  1st  day  of  May,  1904,  and 
Charles  died  the  4th  day  of  October,  1900, 
about  six  or  eight  months  after  my  husband's 
death.  He  died  on  the  Bennington  place. 
He  was  farming  down  on  the  Fowler  place 
at  the  time  of  his  death,  but  was  living  with 
me  on  the  Bennington  place,  and  also  had 
some  crop  there.  Be  left  a  widow  surviving 
him,  whose  name  is  Etta  Robertson,  but  left 
no  children.  One  of  my  children  was  a  girl, 
who  Is  now  Mrs.  Joslin,  one  of  the  defend- 
ants in  this  case.  She  is  a  widow  and  had 
three  children,  and  she  and  her  children  are 
now  living  with  me  in  Cameron.  When  I 
made  the  trade  with  Mr.  Befley,  part  of  the 
consideration  was  paid  me  in  property  here 
in  town  and  part  of  it  in  money.  I  got  two 
brick  buildings  from  him  In  the  trade.  Mrs. 
Etta  Robertson  has  been  living  with  me  ever 
since  her  marriage  to  my  son.  She  has  no 
children.  My  present  husband's  name  Is  W. 
N.  Hitt.' 


lows:    'My  name  is  J.  C.  Gibson,  and   I  lire 
two  miles  this  side  of  Davllla.     I   lived  is 
that  community  five  or  six  years   prior  t* 
1900,    then    moved   to   Burnet    connty.    an4 
came  back  there   two  years   ago.      I    ^ras 
living  In  that  community  when  Bee  Robert- 
son died,  and  had  known  about  btm   about 
four  or  five  years  at  the  time  of  bts  death. 
I  know  the  place  he  lived  on  near  the  river 
known  as  the  Fowler  place,  and  I  also  knew 
a  man  in  that  community  by  tbe  name  of 
Henry   Cox.     This    man    Henry   Cox.    lived 
near  Bee  Robertson,  and  rented  some  land 
from  him.    I  think  be  rented  the  land  froa 
Mr.  Robertson  In  1898,  and  this  man   Cox 
and  Bee  Robertson  had  some  dispute  or  dis- 
agreement along  in   the  spring  before  Mr. 
Robertson  was  taken  sick  and  confined  to 
his  bed  In  the  fall.    He  was  sick  along-  about 
the  time  he  had  the  trouble  with  Cox,  and 
could   not   cultivate  his  place,   and    rented 
some  of  It  to  Cox,  and  they  had  some  trou- 
ble.    Mr.  Robertson  came  to  me  about  the 
trouble  he  was  having  with  Cox,  and  saM 
that  Cox  was  going  to  sue  him  for  slander, 
and  that  he  was  going  to  kill  Cox.    I  advised 
Robertson   not  to  kill  Cox,  but  to  go   and 
make  a  deed  over  to  his  son  to  prevent  Cox 
from  getting  Judgment  against  him  for  slan- 
der.   Cox  was  threatening  to  sue  Bee  Rob- 
ertson for  slander  t)ecause  Robertson   bad 
called  him  a  thief.    Robertson  came  and  told 
me  that  he  thought  he  would  get  a  gun  and 
kill  Cox,  and  I  advised  him  not  to  do  It.  but 
to  make  a  deed  to  bis  son  to  prevent  Cox 
from  getting  anything,  and  Robertson  said  "I 
will  do  that,"  and  came  back  and  said  to  me 
that  he  bad  made  it  to  Malvlna,  and  that  it 
will  keep  Coz  from  getting  the  slander  mit 
of  him;    that  Is,  any  of  the  property.     He 
did  not  state  to  me  right  then  what  effect 
that  would  have  on  the  property,  but,  after 
that,   he   said  something  about  giving  the 
children   certain    land,    and   went   on   and 
stated  where  the  land  was.     He  said  be 
would  give  the  place  at  the  bridge  to  B.  Jos- 
lin, Willis  the  old  place,  and  Charles  down 
in  the  field  next  to  the  creek.    At  the  time 
he  first  called  on  me,  he  was  excited.    He 
sent  me  to  Mr.  Cox,  and  told  me  to  give  a 
cow  and  calf,  and  Cox  told  me  to  get  out  of 
bis  yard,  and  that  he  would  not  get  any  com- 
promise.   I  went  to  see  Cox  and  failed  to 
get  a  compromise,  and  came  back  and  re- 
ported it  to  Robertson,  and  I  talked  to  Mr. 
Robertson  about  It  after  I  returned.    He  was 
then  at  my  house.    At  that  time  I  told  him 
that  he  could  put  his  property  out  of  the  war 
by  deeding  It  to  Willis.    I  don't  know  wheth- 
er It  was  that  day  or  the  next  evening  that 
he  told  me  that  he  had  deeded  it  to  Malvlna. 
but  it  was  one  or  the  other.     He  went  to 
John  Crunk  at  Davllla  to  make  the  deed. 


ing  tne  piace.  Tne  ume  tnat  j.  naa  tnat  con- 
versation with  Mr.  Cox  and  Robertson  in 
reference  to  the  matter  was  along  In  the  lat- 
ter part  of  May  or  some  time  in  June,  1888, 
and  it  was  about  that  time  that  he  told  me 
that  he  had  deeded  the  property  to  Malvlna.' 
Cross-examined:  'I  was  not  Bee  Robertson's 
lawyer.  I  was  his  neighbor,  and  the  reason 
why  I  told  blm  to  convey  his  land  to  his 
oldest  son  so  Cox  could  not  get  it  was  be- 
cause I  had  seen  something  similar  like  that 
done.  He  had  called  Cox  a  thief,  and  my 
advice  to  him  was  to  convey  his  land  to  his 
oldest  son  so  Cox  could  not  get  it,  and  he 
told  me  that  he  would  do  it,  but  afterwards 
told  me  that  he  had  conveyed  it  to  his  wife 
80  Cox  could  not  get  it,  and  stated  to  me 
that  that  was  his  purpose  to  keep  Coz  from 
getting  It  Iiecanse  he  had  called  Cox  a  thief, 
and  that  Cox  was  going  to  sue  him  for 
slander.' 

"J.  C.  Hardy,  witness  for  defendant,  being 
duly  sworn,  testified  as  follows:  'My  name 
Is  J.  C.  Hardy.  I  live  in  Milam  counly,  Tex., 
south  of  where  Bee  Robertson  used  to  live, 
and  I  knew  him  in  his  lifetime,  and  I  knew 
bis  son  Willis,  and  I  rented  land  from  Willis 
one  year;  that  is.  In  1901.  The  land  I  rent- 
ed from  him  was  on  the  Bee  Robertson 
homestead  tract  or  the  Fowler  place.  The 
part  I  rented  from  him  was  on  the  south 
end  of  the  farm.  It  was  on  the  south  end 
of  the  field,  the  land  nearest  the  house.  It 
seems  to  me  like  about  20  acres  I  rented. 
I  never  went  on  it.  He  planted  it  for  me, 
and  he  cut  the  oats  and  kept  the  rent  him- 
self.' Cross-examhiatlon:  'This  was  in  1901, 
after  Bee  Robertson's  death.  Mrs.  Robert- 
son was  living  on  the  place  at  the  time.  I 
did  not  go  on  the  place.  I  never  went  on 
the  place  but  one  time,  and  that  was  after 
the  oats  came  up.  Willis  was  working  for 
me  for  wages  and  worked  the  land  himself, 
and  I  think  It  was  about  20  acres,  and  all  I 
know  about  the  rent  was  that  it  was  kept 
out  when  he  cut  the  oats.  Of  my  own 
knowledge  I  do  not  know  who  took  the  rent 
on  it.  All  that  I  Icnow  about  It  is  that  he 
was  hired  to  me  and  I  rented  the  land  from 
him,  and  he  worked  and  planted  the  oats, 
and,  when  they  were  cut,  he  brought  me 
part  of  them.' 

"B.  D.  Alexander,  a  witness  for  defendant, 
being  duly  sworn,  testified  as  follows:  'I 
live  near  Baxter  in  Bell  county,  Tex,,  and 
I  knew  Bee  Robertson  in  his  lifetime  and 
also  bis  son  Willis  Robertson.  I  think  I 
rented  from  Willis  Robertson  in  the  year 
1904.  The  land  I  rented  was  in  cultivation. 
I  rented  the  land  on  the  third  and  fourth — 
that  is,  %  of  the  cotton  and  %  of  the  com — 
and  rented  it  from  Willis  Robertson.  I  went 
to  him  to  rent  it  and  paid  the  rent  to  Mrs.  Ida 


in  that  field.  There  was  as  much  as  oO 
acres.  I  had  35  acres,  but  did  not  have 
all  that  was  In  the  field.  Judging  from  the 
looks  of  the  field,  I  assumed  there  was  three 
times  as  much  in  the  field  as  I  had.  Mrs. 
Hitt  was  then  living  on  the  place.  She 
was  not  Mrs.  Hitt  then,  but  Mrs.  Bee  Rob- 
ertson. She  married  after  I  left  the  place.' 
"Ida  L.  Robertson,  one  of  the  defendants, 
being  duly  sworn  on  oath,  testified  as  fol- 
lows: 'I  am  one  of  the  defendants  in  this 
case,  and  I  live  four  miles  east  of  Davllla, 
f  nd  am  now  a  widow.  My  husband's  name 
was  Willis  K.  Robertson.  At  the  time  of 
his  death,  he  lived  down  on  the  farm  near 
the  river,  and  was  the  Fowler  place  and  the 
one  that  Mrs.  Hitt  afterwards  conveyed  to 
Hefley.  My  husband  and  I  lived'  there  most 
of  the  time  after  we  were  married,  and  we 
married  in  1886.  When  we  first  moved 
down  there,  Mr.  Bee  Robertson,  my  hus- 
band's father,  and  his  family  were  living 
at  the  Hennlngton  place.  Mrs.  Hitt  and 
family  were  living  on  the  Fowler  place  near 
us  at  the  time  of  my  husband's  death.  My 
husband  and  myself  and  family  were  liv- 
ing in  one  of  the  houses  on  the  farm.  At 
the  time  we  moved  on  the  farm.  Bee  Robert- 
son gave  my  husband  25  acres  of  land  below 
the  ditch.  There  was  a  ditch  running 
through  the  farm.  After  the  death  of  Be«! 
Robertson,  there  was  an  exchange  made. 
Mrs.  Hitt  wanted  to  exchange  land,  and 
gave  him  35  acres  of  land  near  the  gate, 
and  for  It  she  wanted  the  25  acres  of  land  to 
go  with  the  house  next  to  the  river,  and 
he  made  the  exchange  of  this  25  acres  that 
Willis'  father  had  gave  him.  He  did  not 
put  any  Improvements  on  it.  Just  worked  it 
himself,  and  he  continued  in  possession  of  it 
up  to  the  time  he  died.  In  1900  they  made 
the  exchange  of  the  25  acres  for  the  35 
acres.  He  was  in  possession  of  the  35  acres 
afterwards  continuously  up  to  the  time  of 
his  death.  I  remember  about  the  time  Mr. 
Bee  Robertson  is  said  to  have  made  the  deed 
to  his  wife.  This  was  after  Mr.  Robertson 
had  given  the  25  acres  to  WUIU.  I  did 
not  know  about  the  making  of  the  deed  at 
the  time,  but  afterwards  it  was  generally 
Icnown.  The  deed  was  placed  to  record 
about  the  17th  day  of  June.  Mr.  Robertson 
came  by  our  bouse  to  have  It  put  of  record. 
This  is  how  I  know  about  it.  He  told  me 
and  my  husband  that  he  was  going  to  do  so. 
He  came  to  our  house  In  his  everyday 
clothes.  He  came  to  our  house  and  then 
dressed  up,  and  the  reason  he  came  to  our 
house  in  his  everyday  clothes  was  to  keep 
Mr.  Cox  from  suspecting  he  was  coming. 
He  did  not  want  Cox  to  know  that,  because 
Cox  was  going  to  sue  him  for  slander.  He 
stated  that  the  reason  he  came  in  his  every- 
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day  clothes  was  that  he  did  not  want  OOx 
to  know.  He  changed  clothes  at  our  house 
and  left,  and  that  evening  he  came  back  and 
changed  his  clothes  again.  After  having 
changed  his  clothes,  he  told  us  he  had  been 
to  Cameron.  He  stated  that  his  object  in 
making  the  deed  was  to  keep  Mr.  Cos.  from 
getting  his  property.  After  he  made  this 
deed,  he  continued  to  manage  the  property, 
just  like  be  always  had,  as  far  as  I  know, 
and  at  the  time  he  came  to  our  bouse  and 
changed  his  clothes  as  before  stated  he  was 
then  living  at  the  Hennlngton  place,  and 
this  was  about  four  miles  west  of  where  we 
were  living  on  the  Fowler  place.  He  did 
not  come  by  Cox's  house  and  come  to  our 
house  because  Cox  lived  beyond  blm.  He 
came  down  the  big  road,  and,  when  he  got 
to  our  house.  It  was  early  In  the  morning. 
After  Bee  Robertson's  death,  my  husband 
farmed  the  land  himself  or  rented  It  out. 
Part  of  It  be  worked  and  part  of  It  be  rent- 
ed oat  Mr.  Bee  Robertson  died  in  1900, 
and  Mrs.  Robertson  married  Mr.  Hitt  In 
1905,  and  they  made  the  trade  with  Mr.  Hef- 
ley  in  January,  1907.  I  did  not  sign  the 
deed.  They  did  not  ask  me  themselves  to 
sign  the  deed.  My  husband  and  I  had  three 
children.  Their  names  were  Wilton  Lee, 
Washington  Prentiss,  and  Charles  Gallo- 
way.' Cross-examination:  'The  land  that 
Willis  worked  was  in  cultivation.  Willis 
did  not  pay  any  taxes  on  it  that  I  know  of. 
I  have  never  paid  any.  I  offered  to,  but 
Mrs.  Hitt  would  not  let  me.  This  35  acres 
that  WUlls  cultivated  was  in  the  large  field, 
and  was  never  fenced  off  separately.  There 
was  never  any  bouse  built  on  it,  but  Mrs. 
Hitt  bought  a  house  and  gave  It  to  Willis, 
but  this  bouse  was  not  put  on  the  35  acres, 
but  was  up  near  the  residence  of  Mrs.  Hitt. 
I  expect  It  was  300  yards  from  the  land. 
Part  of  the  time  Willis  lived  In  this  house, 
and  part  of  the  time  be  lived  at  Davilla. 
When  Willis  rented  the  place  out,  he  did 
not  stay  on  It,  and,  when  he  rented  It,  he 
was  not  there.  I  exi>ect  this  house  was 
about  a  quarter  of  a  mile  from  the  35-acre 
tract  I  obtained  a  certified  copy  of  the 
deed  from  Bee  Robertson  to  Mrs.  Hitt  about 
two  years  ago,  but  it  is  not  from  that  deed 
that  I  remember  the  date  of  Mr.  Robert- 
son's coming  by  our  house  and  changing  his 
clothes.  At  the  time  Willis  and  I  moved 
on  the  Fowler  place.  Bee  Robertson  was 
living  on  the  Hennlngton  place.  When  Mr. 
Bee  Robertson  bought  the  Hennlngton  place, 
he  built  a  good  house  on  It  and  dug  a  well 
and  settled  himself  there,  and  put  up  a 
barn  and  walled  up  the  well,  and  lived  there 
on  the  Hennlngton  place.  Bee  Robertson 
bad  another  tract  of  106  acres,  and  be  gave' 
that  to  Mrs.  Joslln.  Bee  Robertson  told 
me  that  he  was  coming  down  to  Cameron  to 
put  that  deed  on  record,  and  said  that  he 
was  afraid  that  Cox  would  get  a  Judgment 
against  him.    He  said  that  Cox  was  going 


to  me  him  for  calling  him  a  thief.  Bee 
Robertson  did  not  ke^  his  Sunday  clothes 
at  our  house,  but  brought  them  along  with 
him  in  a  flour  sack.  When  he  came  back 
from  town,  he  took  them  off,  and  pat  them 
in  the  flour  sadt,  and  carried  them  home.' " 

John  P.  Looney  and  Henderson  &  Lockett; 
for  appellants.  Monta  J.  Moore,  W.  J. 
Hefley,  and  W.  A.  Morrison,  for  app^ee. 

riSHER,  a  J.  (after  stating  the  facta  as 
above).  Appellants'  brief  contains  four  as- 
signments of  errors,  which  are  as  follows: 

"(1)  The  court  erred  in  admitting  in  evi- 
dence deed  from  T.  C.  and  A.  VL  Fowler  to 
W.  J.  Robertson,  as  shown  by  MU  of  ffiEcep- 
tlons  No.  1. 

"(2)  The  court  erred  In  excluding  the  testi- 
mony of  witness  Mrs.  Ida  L.  Robertson,  as 
shown  by  defendant's  bill  of  exception  No.  3. 

"(3)  The  court  erred  In  giving  peremptory 
instruction  to  find  for  the  plaintiff,  because 
it  appears  from  the  evidence  that  the  prop- 
erty In  controversy  was  the  homestead  of  W. 
J.  Robertson  and  his  wife,  Mrs.  Malvlns 
Robertson,  and  the  pretended  deed  from  W. 
3.  Robertson  to  his  wife  through  which  plain- 
tiff claims  title  was  void,  because  the  same 
was  not  executed  by  the  husband  and  the 
wife  with  the  formalities  and  requirements 
of  the  Constitution  of  the  state,  relating  to- 
conveyances  of  the  homestead. 

"(4)  The  court  erred  in  peremptorily  In- 
structing the  Jury  to  find  for  the  plaintiff,  be- 
cause It  appears  from  the  evidence  that  th& 
deed  by  W.  J.  Robertson  to  his  wife,  Mal- 
vlna  Robertson,  for  the  land  in  controversy, 
through  which  plaintiff  claims  title,  was  not 
Intended,  and  did  not  In  fact  operate  to  con- 
vey the  title  to  said  land ;  but  was  merely  a 
simulated  transfer,  and  there  was  no  change 
In  the  ownership,  control,  or  possession  of 
said  land  during  the  life  of  said  W.  J.  Rob- 
ertson, but  same  remained  in  bis  possession 
until  his  death,  and  he  exercised  all  the 
rights  of  ownership  over  the  same  Just  as  he 
had  previously  done,  and  the  purpose  of 
said  conveyance  was  merely  to  pretend  and 
not  in  fact  to  convey  the  title,  and  at  the 
time  of  his  death  said  property  was  the 
community  property  of  said  W.  J.  Robertson 
and  his  said  wife,  and  one-half  descended  to- 
his  children  through  whom  defendants  claim 
and  they  are  entitled  to  one-half  thereof." 

These  assignments  will  be  disposed  of  in 
the  order  named,  and  our  conclusions  of  fact 
on  the  evidence  will  be  indicated  In  disposing 
of  them. 

1.  In  view  of  the  undisputed  evidence  In 
the  record  and  the  admission  of  the  appel- 
lants made  in  their  brief  that  J.  W.  Robert- 
son was  common  source  of  title,  there  coald 
be  no  error  in  the  action  of  the  court  in  ad- 
mitting the  deed  from  Fowler  to  Robertson, 
as  complained  of  in  the  first  assignment  of 
error,  although  that  deed  was  not  properly 
aclcnowledged.     If  Rol>ertson  was  common 
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source  of  title,  there  was  no  necessity  for 
either  of  the  parties  to  go  back  of  him,  and 
there  Is  a  distinct  admission  In  appellants' 
brief  that  such  was  the  case. 

2.  There  was  no  error  In  the  action  of  the 
trial  court  in  not  admitting  the  testimony  of 
Mrs.  Ida  Robertson.  If  It  could  be  held  that 
that  evidence  was  admissible,  It  certainly 
could  not  have  afTected  the  result  If  admis- 
sible at  all,  It  would  be  merely  upon  the  ques- 
tion that  W.  T.  Hefley,  the  vendor  of  the 
plaintura,  had  notice  or  knowledge  of  the 
(act  that  Mrs.  Ida  L.  Robertson  was  assert- 
ing some  claim  to  the  land.  The  proposed 
evidence  is  to  the  etCect  that  it  was  expected 
to  be  proved  by  Mrs.  Ida  Robertson  that 
Hefley  endeavored  to  get  Mrs.  Robertson  to 
execute  a  deed  to  the  land,  which  she  re- 
fused to  do.  While  it  is  insisted  by  appellee 
that  the  plalntltr  ought  to  be  protected  as 
an  Innocent  purchaser,  we  in  disposing  of 
the  case  lay  no  stress  upon  that  issue.  It  is 
true  that  he  held  the  legal  title,  and  it  ap- 
pears that  he  paid  a  valuable  consideration 
for  the  property,  and  the  defendants,  assert- 
ing an  equitable  title,  would  rest  under  the 
burden  of  proving  facts  tending  to  show 
that  the  holder  of  the  legal  title  acquired  it 
with  knowledge  or  notice  of  their  rights. 
But,  as  said  before,  we  have  pretermitted 
this  question,  because  it  is  not  necessary  to 
be  decided,  and  for  the  further  fact  that 
there  is  some  evidence  in  the  record  showing 
that  some  of  the  appellants  were  in  posses- 
sion of  the  land  at  the  time  that  the  Hefleys 
purchased.  Consequently  the  question  might 
arise  whether  such  possession  was  not  suffi- 
cient to  charge  the  plaintiff  and  his  vendor 
with  notice  of  whatever  right  the  appellants 
may  be  able  to  assert 

3.  There  Is  evidence  both  ways  as  to  the 
question  whether  the  property  was  occupied 
as  a  homestead  when  the  deed  from  W.  J. 
Robertson  to  his  wife,  Malvina,  was  execut- 
ed In  June,  1888.  There  Is  evidence  to  the 
effect  that  It  was  then  so  occupied  and  used. 
On  the  other  hand,  Mrs.  Hltt,  formerly  Mrs. 
Robertson,  testified,  in  effect,  that  she  and 
ber  husband  lived  on  the  place  12  or  13 
years  after  they  bought  it  in  1885;  and, 
again,  that  her  husband  died  on  May  11, 
1900,  and  that  at  that  time  they  had  been 
away  from  the  Fowler  place,  the  one  In  con- 
troversy, three  years,  they  In  the  meantime 
occupying  as  their  homestead  another  farm, 
known  as  the  Hennlngton  place.  Of  course, 
if  she  Is  correct  as  to  the  time  stated,  the 
place  in  controversy  was  not  the  homestead 
when  the  deed  to  her  was  executed  In  1898 ; 
and.  If  that  was  the  case,  the  conveyance  by 
the  husband  was  sufficient  to  convey  title 
without  her  Joining  in  it  But,  If  we  should 
conclude  that  it  was  homestead  when  the 
deed  was  executed,  the  result  Is  the  same, 
for  it  is  clearly  and  beyond  question  shown 
by  the  evidence  that  she  and  her  husband 
abandoned  the  premises  In  controversy,  and 
established  their  homestead  on  another  place. 


known  as  the  Hennlngton  place,  and  this  was 
the  condition  of  affairs  when  her  husband 
died.  She  has  not  asserted  since  the  aban- 
donment of  the  premises  a  homestead  right 
in  it,  and,  so  far  as  shown,  she  assented  to 
the  change.  On  the  facts  this  case  is  stron- 
ger in  favor  of  the  conveyance  than  the  one 
before  the  court  in  Marler  v.  Handy,  88  Tex. 
422,  31  S.  W.  636.  That  was  a  deed  by  the 
husband,  Marler,  to  Handy  of  the  homestead, 
which  was  community  property.  The  wife 
refused  to  Join  In  the  deed,  and  always  claim- 
ed her  homestead  right  In  the  property,  but 
shortly  after  the  conveyance  by  the  husband 
|hey  moved  from  the  premises  and  acquired 
a  place  elsewhere,  and  there  the  husband  and 
wife  established  their  homestead.  The  Su- 
preme Court,  aftet  discussing  a  number  of 
cases,  said:  "From  these  authorities  and 
we  believe  upon  sotand  principle  the  rule  may 
be  stated  tliat  the  husband,  acting  in  good 
faith,  may  select  the  homestead  of  the  fami- 
ly; and  that  when  he  has  acquired  a  new 
home,  and  his  wife  has  removed  with  him 
to  the  newly  acquired  homestead,  a  deed . 
made  by  him  without  her  concurrence  to  the 
former  homestead  becomes  operative  as  to 
the  husband  as  an  estoppel  against  his  right 
tb  recover  the  property.  The  wife's  right, 
being  that  of  homestead  only,  ceases  when 
a  new  homestead  has  been  acquired,  and  slie 
removes  thereto.  The  deed  made  by  Marlor 
to  Handy  was  not  void  under  our  Constitu- 
tion; and,  although  inoperative  so  long  as 
the  property  was  occupied  by  him  and  his 
wife  as  a  home,  yet  when  he  and  his  family 
removed  therefrom  to  another  homestead,  he 
acting  In  good  faith  for  the  best  Interests  of 
himself  and  his  family,  the  deed  became 
operative  to  vest  title  in  Handy,  and  the 
property  could  not  be  recovered  by  the  hus- 
band, because  he  would  be  estopped  by  the 
deed,  and  it  could  not  be  recovered  by  the 
wife  because  her  homestead  right  ceased 
when  her  husband  acquired,  and  she  remov- 
ed with  him  to  another  homestead."  There 
Is  no  question  raised  In  this  case  but  that 
the  husband  was  acting  in  good  faith  In 
abandoning  the  old  homestead  and  acquiring 
a  new,  and  we  can  see  no  reason  why  the 
principle  announced  in  Marler  v.  Handy 
should  not  apply  In  affording  protection  to 
a  conveyance  from  the  husband  to  the  wife 
as  it  would  from  the  husband  to  a  stranger. 
4.  The  deed  in  question  from  her  hnsbanu 
vesting  in  Mrs.  Malvina  Robertson  the  legal 
title,  and  the  evidence  of  the  plaintiff  throw- 
ing no  suspicion  upon  the  same,  the  burden 
was  upon  the  appellants  to  introduce'  evi- 
dence of  some  probative  force  showing  either 
that  she  held  the  legal  title  In  trust  or  that 
It  was  a  simulated  transaction  as  between 
the  parties  to  it,  and  that  as  between  them  it 
was  not  intended  that  it  should  be  effective 
as  a  conveyance.  If  the  evidence  in  the  rec- 
ord is  of  no  force  in  establishing  these  is- 
sues, the  trial  court  properly  instructed  a 
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Terdlct  for  the  plaintiff.  Appellants  In  their 
brief  make  no  point  that  the  deed  from  Rob- 
ertson to  his  wife  was  not  delivered;  but, 
however,  what  evidence  there  Is  upon  this 
subject  tends  to  show  a  delivery.  As  having 
some  bearing  on  the  question  that  the  pur- 
pose was  not  to  convey  title  and  that  the 
transaction  was  simulated,  appellants  lay 
some  stress  upon  the  fact  that,  after  the  ex- 
ecution of  the  deed,  Robertson,  the  grantor, 
remained  In  possession.  Little,  If  any,  force 
can  be  given  to  this  fact,  because  the  gran- 
tor and  grantee  were  husband  and  wife, 
were  living  together  as  such,  and  In  such  a 
case  their  occupancy  of  the  premises  Is  en- 
tirely consistent  with  the  rights  of  the  wife, 
who  Is  asserting  title  under  a  deed  from  the 
husband.  There  Is  no  direct  charge  made 
In  appellant's  brief  that  the  deed  was  not 
supported  by  a  consideration,  and  there  is 
nothing  upon  this  subject  except  the  Infer- 
ence that  arises  from  the  evidence  offered  by 
the  appellants  tending  to  show  what  they 
term  a  simulated  transaction,  and  from  what 
.appears  from  a  recital  contained  In  the  deed 
indicating  a  consideration  which  la:  "In 
consideration  of  $5  and  other  valuable  con- 
siderations paid  by  the  grantee."  As  be- 
tween the  parties  to  a  conveyance,  the  re- 
cital contained  in  it  as  to  the  consideration 
Is  evidence,  and,  when  not  explained  or  con- 
tradicted, should  be  given  some  effect;  and 
in  such  a  case,  if  a  consideration  could  be 
held  necessary  to  support  an  executed  con- 
veyance, the  recital  should  be  deemed  suffi- 
cient If  it  recites  a  fact  sufficient  in  law  to 
create  either  a  good  or  a  valuable  considera- 
tion. The  deed  we  are  considering  was  ex- 
ecuted, and  it  appears  from  its  face,  as  well 
as  we  are  able  to  determine  from  the  meager 
facts  stated,  to  be  based  upon  a  valuable 
consideration.  Besides,  the  consideration  of 
love  and  affection  as  between  husband  and 
wife  is  sufficient  Furthermore,  in  determin- 
ing the  legal  effect  of  an  executed  convey- 
ance, in  the  absence  of  evidence  to  the  con- 
trary, the  law  will  Imply  a  consideration; 
and  this  may  be  said  to  t>e  the  rule  applied 
to  all  written  contracts  which  have  been  ex- 
ecnted  and  acted  upon,  and,  when  there  Is  no 
issue  of  fact  made  by  the  evidence  upon  this 
question,  the  court  construing  the  instru- 
ment should  treat  it  as  based  upon  a  suffi- 
cient consideration.  But,  aside  from  all  this. 
Is  a  consideration  necessary  In  order  to  sup- 
port a  deed  or  conveyance  that  is  fully  ex- 
ecuted and  delivered?  Tbe  weight  of  au- 
thority answers  this  question  in  the  negative, 
and  it  has  been  recently  so  held  by  this 
court,  but  at  present  I  am  not  able  to  recall 
the  decision  that  so  decides;  but  in  Baker 
V.  Westcott,  73  Tex.  129,  11  8.  W,  157,  this 
principle  Is  recognized.  There  it  Is  said: 
"That  a  consideration  Is  not  necessary  to  the 
validity  of  a  deed  conveying  land  has  been 
held  in  the  courts  of  many  states.  Ruth  v. 
I'ord,  9  Kan.  17;  Perry  v.  Price,  1  Mo.  553; 
Doe  V.  Hurd,  7  Blackf.  (Ind.)  SIO;  Oreen  t. 


Thomas.  11  Me.  818;  Marshall  t.  Flsk,  6 
Mass.  24,  4  Am.  Dec.  76.  If  the  Instrument 
In  this  case  was  a  mere  executory  contract, 
the  rule  of  equity  would  probably  require 
proof  of  consideration  in  order  to  enforce  it, 
although  this  is  ordinarily  presumed  from 
the  use  of  a  seal.  But  we  think  this  Instru- 
ment in  effect  a  deed  which  conveyed  the  le- 
gal title  to  Weetcott.  If  It  were  competent 
at  any  time  for  the  grantor  or  his  heirs  to 
avoid  it  for  want  of  a  consideration,  this 
could  only  be  done  by  affirmative  proof  of 
the  fnct  that  the  conveyance  was  purely  vol- 
untary." The  deed  importing  a  consideration 
and  vesting  the  apparent  legal  title  in  the 
vendee,  the  appellants,  if  they  expected  any 
benefit  from  the  fact  that  no  consideration 
existed,  should  have  offered  some  evidence  to 
that  effect,  which  was  not  done,  except,  as 
before  said,  the  mere  Inference  that  arises 
from  the  statement  of  the  grantor  that  he 
conveyed  the  land  to  his  wife  in  order  to  de- 
feat the  claim  of  Cox.  Mrs.  Robertson,  tbt* 
only  other  surviving  party  to  this  transac- 
tion, says  nothing  about  It,  although  she  tes- 
tified as  a  witness  in  the  case.  This  much  Is 
said  upon  this  subject  merely  to  anticipate 
a  contention  that  a  consideration  was  neces- 
sary, and  we  do  not  desire  to  be  understood 
as  holding  that  a  want  or  absence  of  con- 
sideration could  not  be  shown  and  consid- 
ered in  determining  th^  main  question 
whether  the  parties  to  the  deed  intended  it 
as  a  simulated  transaction,  which  questlou 
we  will  now  dispose  of. 

All  of  the  evidence  upon  this  subject,  re- 
duced to  a  concise  statement.  Is  the  fact  that 
Robertson  was  advised  to  execute  a  convey- 
ance in  order  to  defeat  the  collection  of  a 
supposed  claim  of  Cox  for  slander,  and  his 
statement  to  the  effect  that,  with  that  pur- 
pose in  view,  he  had  conveyed  by  deed  the 
land  in  controversy  to  his  wife.  Mrs.  Robert- 
son testified,  but  said  nothing  about  the  pur- 
pose and  object  of  the  deed  and  the  consider- 
ation, but  her  evidence  shows  that  she  acted 
upon  the  deed  as  conveying  title  to  her,  and 
so  treated  it  If  there  was  any  agreement 
or  tmderstanding  between  the  husband  and 
wife  to  reconvey  or  upon  bet  part  to  hold 
in  trust  or  any  recognition  of  the  fact  that 
the  deed  was  a  simulated  transaction  and 
was  not  to  be  given  the  effect  that  the  law 
Implies  from  the  words  of  conveyance  In 
which  it  Is  framed,  it  was  not  shown  by  the 
evidence.  In  all  the  cases  upon  this  subject 
where  the  deed  was  avoided  by  the  vendor 
some  fact  of  this  character  was  shown,  and 
we  have  found  no  Instance  In  which,  between 
vendor  and  vendee,  an  executed  conveyance 
has  been  canceled  or  voided,  or  the  legal  title 
thereby  created  has  been  charged  with  a 
trust  merely  upon  the  evidence  of  the  gran- 
tor that  he  did  not  Intend  to  convey.  But  the 
declarations  of  the  grantor  In  this  instance 
do  not  go  this  far,  for  be  merely  says  that 
he  had  conveyed  the  property  to  his  wife 
for  the  purpose  of  putting  it  beyond  the 
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the  conveyance,  as  between  tbem,  abould  not 
take  effect,  or  that  the  vendee  should  hold 
the  legal  title  in  trust  for  the  vendor.  While 
Robertson  may  have  Intended  to  defeat  a  col- 
lection of  the  claim  of  Cos,  he  may  also  have 
Intended  to  convey  title  to  bis  wife,  which 
purpose  would  have  comported  with  the  legal 
effect  of  the  deed  and  his  act  in  having  the 
same  recorded,  and  the  fact  that  during  the 
remainder  of  his  life  he  never  Indicated  a 
purimse  to  recall  the  deed  or  question  the  full 
and  complete  title  which  by  Its  terms  it  pur- 
ports to  convey  to  the  wife.  She  was  the 
natural  object  of  bis  bounty,  and,  as  between 
tbem,  no  suspicion  is  Imposed  upon  the  deed 
that  It  does  not  reveal  the  truth,  and  was 
not  Intended,  as  between  tbem,  to  pass  title, 
merely  upon  evidence  that  the  vendor  In 
executing  it  intended  thereby  to  defeat  a  sup- 
posed claim  of  some  third  party.  As  between 
the  parties  to  an  executed  conveyance,  proof 
merely  of  this  fact  was  not  sufficient  The 
evidence  should  have  gone  further  in  es- 
tablishing additional  facts,  which  In  this 
case  were  not  shown.  Such  facts,  for  in- 
stance, as  are  Indicated  by  the  cases  of 
Taylor  v.  Ferguson,  87  Tex.  2,  26  S.  W. 
46,  and  Rivera  v:  White,  94  Tex.  539,  63 
S.  W.  125.  These  cases  and  others  of  like 
kind  upon  the  facts  are  In  no  wise  simi- 
lar to  this  case,  for  In  all  of  them  the 
evidence  tended  to  show  an  agreement  to 
reconvey  or  a  holding  by  the  vendee  In  trust 
or  in  recognition  of  a  superior  right  In  the 
vendor. 

This  discussion  of  this  phase  of  the  case 
is  sufficient  to  Indicate  our  views  that  the 
trial  court  was  justlfled,  under  the  evidence. 
In  treating  the  deed  as  passing  title,  and  the 
evidence  assailing  it  was  not  sufficient  to 
overcome  it;  but  there  is  another  view  of 
the  case  which  may  have  Influenced  the  trial 
court  In  directing  a  verdict  which  can  be 
based  upon  the  facts  of  the  case  and  the 
law  as  thereto  applied  as  molded  by  the  de- 
cisions. When  the  debtor  conveys  with  the 
purpose  of  defrauding  his  creditors,  the  con- 
veyance, though  voidable  as  to  the  latter.  Is 
conclusive  and  binding  between  the  former 
and  Us  vendee.  Rivera  v.  White,  supra. 
One  having  a  valid  claim  and  demand  for 
nnllquldated  damages  may  be  a  creditor  en- 
titled to  such  protection.  2  Blgelow  on 
Frauds,  p.  148;  Holden  v.  McLaury,  60  Tex. 
228;  Cole  v.  Terrell,  71  Tex.  550,  9  S.  W. 
668.  And  of  that  class  of  creditors  entitled 
to  such  protection  are  those  having  an  action 
for  slander  Is  recognized  by  the  cases  of 
Clapp  V.  Leatherbee,  18  Pick.  (Mass.)  131- 
138;  Stevens  v.  Works,  81  Ind.  446;  Shean 
V.  Shay,  42  Ind.  375,  13  Am.  Rep.  366 ;  Cooke 
V.  Cooke,  43  Md.  522,  and  others  that  might 
be  mentioned.     The  conveyance  before  the 


was  it  shown  that  such  a  claim  existed  or 
that  she  was  entitled  thereto.  The  court 
held  that  it  did  not  follow  In  a  divorce  pro- 
ceeding that  the  wife  was  entitled  to  alimony 
as  a  matter  of  course,  but  that  that  right 
would  depend  upon  the  facts,  and  held  that, 
as  the  statute  Intended  only  to  protect  cred- 
itors, they  must  be  shown  to  exist,  and  the 
mere  fear  of  the  vendor  that  someone  might 
assert  a  supposed  demand  would  not  be  suffi- 
cient to  show  that  the  conveyance  was  In 
fraud  of  creditors,  although  his  Intent  was 
to  place  the  property  beyond  the  reach  of 
such  supposed  claims.  In  other  words,  that 
a  mere  Intent  to  defeat  an  unreal  or  a  fan- 
cied claim  was  not  sufficient.  But  In  our 
opinion  there  is  a  difference  between  the 
facts  of  that  case  and  this.  Here  there  is  no 
question  but  that  Cox  had  a  cause  of  action 
against  Robertson  for  slander,  and  all  the 
evidence  upon  this  point  was  introduced  by 
the  appellants,  and  the  facta  in  evidence 
show  a  prima  fade  case  against  Robertson, 
and  they  offered  and  introduced  no  evidence 
to  the  contrary.  They  did  not  undertake  to 
show  that  the  charge  made  against  Cox  was 
true,  or  any  other  fact  that  would  defeat 
his  recovery.  The  words  used  by  Robertson 
were  actionable  per  se,  and,  if  no  defense  was 
offered  damages  for  some  amount  would  fol- 
low as  a  matter  of  course.  If  in  such  a  case 
evidence  would  be  admissible  to  show  that  the 
plaintiff  sustained  no  Injury,  which,  by  the 
way,  the  case  of  Belo  v.  Fuller,  84  Tex.  452, 
19  S.  W.  616,  31  Am.  St  Rep.  75,  holds  to  the 
contrary.  It  Is  sufficient  answer  to  say  that 
nothing  of  the  kind  was  offered.  Robertson 
had  called  Cox  a  thief,  and  be  was  threaten- 
ing to  sue  him  for  damages.  He  prevailed 
upon  his  friend  Gibson  to  see  Cox  with  a 
view  of  settlement  or  compromise.  He  in* 
tervlewed  Cox,  and  was  unsuccessful.  There- 
after Robertson  executed  to  his  wife  the 
deed  in  question  with  the  expressed  and 
avowed  Intention  to  defeat  a  collection  of 
the  claim  of  Cox,  a  demand  which  the  evi- 
dence shows  Robertson  recognized  existed, 
and  which  the  evidence  tends  to  show  was 
asserted  by  Cox.  The  evidence  is  silent  upon 
the  question  aa  to  whether  Oox  instituted 
against  Robertson  an  action  of  slander,  but, 
if  he  failed  to  do  so,  such  fact  would  not  af- 
fect the  nature  and  effect  of  the  transaction 
resulting  In  the  conveyance,  if  the  purpose 
was  to  defeat  a  real  and  meritorious  claim. 

Therefore  we  think  there  was  no  error  in 
treating  the  conveyance  as  executed  by  Rob- 
ertson for  the  purpose  of  defrauding  the 
creditors;  and,  such  being  the  case,  neither 
he,  if  living,  nor  his  heirs  who  now  assert 
londer  him,  could  attack  It 

We  find  no  error  in  the  record,  and  the 
judgment  is  affirmed. 


1.  Taxation  (8  689*)— Sale  for  Taxes— Pbo- 
CEKDiscis  ON  —  Motion  to  Set  Aside  — 
Findings. 

Though,  in  a  tax  suit  on  the  hearing  of  a 
motion  to  set  aside  a  sale  of  a  lot  for  taxes  on 
the  ground  that  the  sberiS  failed  to  notify  an 
attorney  of  the  date  of  the  sale  as  agreed,  the 
-court's  direction  to  the  sheriS  to  give  no  prom- 
ise to  notify  attorneys  in  the  future  seems  in- 
'Consistent  with  a  findipg  that  none  bad  been 
given  in  the  case  in  question,  it  was  not  equiva- 
lent to  a  direct  finding  that  the  sheriff  promised 
to  notify  the  attorney  as  was  claimed. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Dec.  Dig.  S  689.»] 

2.  Appeal  and  Ehbob  (J  lOlO*)— Review- 
Motion  TO  Set  Aside  Execution  Sale- 
Weight  OF  Evidence. 

A  motion  to  set  aside  an  execution  sale 
lies  on  the  law  side  of  a  court,  and  the  evidence 
taken  at  the  hearing  cannot  be  weighed  on  ap- 
peal. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  Sf  3979-3982;  Dec  Dig.  | 
1010.»] 

3.  Execution  (J  247*)- Sales— Gboundb  fob 
Skttino  Aside  in  General. 

Execution  sales  may  be  set  aside  on  motion 
for  about  the  same  reason  as  judicial  sales  in 
the  strict  meaning  of  the  words  may  be. 

[Ed.  Note.— For  other  cases,  see  Execution, 
Cent.  Dig.  §$  687-695;  Dec.  Dig.  |  2i7.»] 

4.  Taxation  (§  689*)— Inadequacy  of  Price 
—  Gbound  fob  Setting  Aside  Sale  fob 
Taxes. 

Though  for  inadequacy  of  price  a  sale  on 
execution  will  not  be  set  aside,  gross  inade- 
quacy is  a  circumstance  to  be  considered. 

LEd.  Note.— For  other  cases,  see  Taxation, 
Dec.  Dig.  8  CS9.*] 

3.  Equity  (§  4*)— "Accident  ob  Surprise." 
Accident  or  surprise,  as  used  in  equity 
jurisprudence,  embraces  not  only  various  for- 
feitures due  to  accidents  in  the  popular  sense, 
but  such  unforeseen  events,  misfortunes,  losses, 
acts,  or  omissions  as  are  not  the  result  of  neg- 
Jigence  or  misconduct  of  the  party. 

[Ed.  Note. — For  other  cases,  see  Equity,  Cent. 
Dig.  §§  13,  20;    Dec.  Dig.  §  4.*] 

6.  Equity  (§  4*)— "Accident." 

Accident  is  an  unforeseen  and  unexpected 
event,  occurring  external  to  the  party  affected 
by  it  and  of  which  bis  own  agency  is  not  the 
proximate  cause,  whereby,  contrary  to  his  own 
intention  atid  wish,  he  loses  some  legal  right  or 
becomes  subjected  to  some  legal  liability,  and 
another  person  acquires  a  corresponding  legal 
rislit,  which  it  would  be  a  violation  of  good 
conscience  for  the  latter  person,  under  the  cir- 
cumstances,   to   retain. 

[Ed.  Note. — For  other  cases,  see  Equity,  Cent 
Dis.  §§  13,  20;  Dec.  Dig.  §  4.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  1,  pp.  70-71.] 

7.  KguiTY  (§  4*)— "Accident" — "Surprise." 

Tlie  word  "surprise"  is  used  interchange- 
nlily    with    "accident"    to    designate    the   emer- 


[Ed.  Note.— For  other  cases,  see  Equity.   Ijet.  \ 
Dig.  I  4.* 

For  other  definitions,  se«  Worda  and  JPlirasei, 
vol.  8,  pp.  6818,  6819.] 

8.   Taxation  (§  689*)  —  Sale  fob  Tajces  - 

Grounds  fob  SETTiNa  Abide. 

Where,  owing  to  a  misandeistandinK,  as 
attorney  fully  believed  he  was  to  be  ziotifie<i 
by  the  sheriff  of  a  sale  on  execution  for  taxe- 
of  his  client's  lot,  and  was  thereby  led  to  mak- 
no  further  inquiry,  or  watch  for  advertisemect 
of  the  sale  made  for  an  inadequate  price,  ii 
should  be  set  aside. 

[Ed.  Note.— For  other  cases,  see  Ta.xa.tion. 
Cent.  Dig.  {  1381 ;    Dec.  Dig.  f  689.*] 

Appeal  from  Circuit  Court,  Greene  CSonn- 
ty;  Jas.  T.  Neville,  Judge. 

Tax  suit  by  the  State,  on  the  relation  of 
J.  H.  Hartley,  against  Belle  Innes  and 
others.  From  a  Judgment  overruling;  a  mo- 
tion to  set  aside  a  sale  of  a  lot  under  tbe 
Judgment  for  delinquent  taxes,  defendants 
appeal.    Reversed. 

J.  P  McCammon,  for  appellants.     J.   W. 
Goad,  for  respondent 


GOODB,  3.    Appeal  from  a  judgment  over- 
ruling  a  motion  to  set  a'slde  an  execration 
sale  of  a  lot  in  the  city  of  Springfield  under 
a  judgment  for  the  amount  of  the  delinquent 
taxes  on  the  lot  for  tbe  year  1902,  rendered 
against  Rosina  I.   Kellett  and  29  other  de- 
fendants, as  the  heirs  of  Susan  Ann  Innes, 
deceased.     The   tax    suit    was   permitted    to 
correct  a  flaw  in  the  title,  and  the  attorney 
for  Mrs.  Kellett  looked  after  the  case,  wrote 
the  execution  on  the  judgment,  had  It  put  in 
the  hands  of  the  sheriff  to  advertise  and  sell 
the  property,  and  told  said  officer  he  (said  at- 
uriiey)  wished  to  be  present  at  the  sale,  which 
.vould  occur  during  the  September  term  of  the 
rireuit  court,  1905.     During  the  term  the  at- 
torney for  the  heirs  weut  to  the  sheriff's  of- 
fice and  asked  a  deputy  once  or  twice  or  tbe 
sheriff  or  both  if  a  day  had  been  fixed  for  ex- 
„>cution  snles  for  taxes,  and  was  told  no  da.v 
!ind  been  fixed.     According  to  the  attorney,  the 
leputy  agreed  to  notify  him  when  a  sale  da.v 
was  fixed  so  he  (the  attorney)  could  be  present 
uid  bid  in  the  property  for  his  client,  and  the 
ittoruey,  relying  on  this  promise,  which  was 
not  kept,  failed  to  attend  the  sale  and  the 
property  was  sold  to  other  parties  for  $100,  or 
less  thau  one-flfth  Its  conceded  value.     A  mo- 
tion was  filed  in  the  circuit  court  before  the 
])urchasers  had  paid   their  bid   to  set  aside 
the  sale,  and  was  overruled  after  a  hearinr. 
The  testimony  of  the  deputy  sheriff  and  that 
of  the  attorney   for  Mrs.  Kellett  agreed  re- 
garding   Inquiries    by    the    attorney    abont 
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when  the  gale  would  take  place;  but  the 
deputy  denied  promising  to  notify  the  at- 
torney of  the  day  of  the  sale.  On  the  sale 
day  a  man  called  the  deputy's  attention  to 
the  fact  that  Mrs.  Kellett's  attorney  was  ln> 
tereated  in  the  sale,  and  the  deputy  said  he 
did  not  speak  to  or  telephone  said  attorney 
after  being  told  this,  because  he  supposed 
the  latter  would  be  present  at  the  sale.  The 
attorney  testified  be  did  not  see  the  published 
advertisement  of  the  sale,  and  knew  noth- 
ing of  notice  haTlng  been  given  until  after 
tbe  property  had  been  sold;  that  he  was  dili- 
gent In  Inquiring  at  the  sheriCTs  office,  but; 
after  the  deputy  promised  to  notify  him 
of  the  day  of  sale  when  it  was  fixed,  be  re- 
lied on  the  promise,  and  gave  no  further  at- 
tention to  the  matter.  When  appellant's  at- 
torney testified  to  the  promise  by  the  deputy, 
the  court  said:  "Mr.  Sheriff,  you  must  not 
hereafter  make  any  promises  to  notify  at- 
torneys, nor  notify  them  of  the  time  of  sale 
nnder  execution.  Let  the  notice  that  is  pub- 
lished be  the  only  notice  given.  It  Is  the 
business  of  attorneys  to  look  after  tbe  execu- 
tions In  which  they  are  interested." 

Without  conceding  the  sale  should  be  set 
aside  if  the  sheriff  or  his  deputy  promised 
to  inform  Mrs.  Kellett's  attorney  the  date  it 
would  occur,  the  attorney  for  the  purchasers 
argues  that,  as  the  motion  to  set  aside  was 
overruled  and  the  facts  were  not  expressly 
found  or  declarations  of  law  given,  the  court 
below  must  be  presumed  to  have  found  the 
promise  was  not  made.  The  court's  direc- 
tion to  tbe  sheriff  to  give  no  promise  to  no- 
tify attorneys  of  the  dates  of  execution  sales 
In  the  future  seems  rather  inconsistent  with 
a  finding  that  none  had  been  given  in  the 
present  instance,  and  suggests  the  motion 
was  determined  against  appellant  for  some 
other  reason.  But  this  remark  was  not 
equivalent  to  finding  positively  tbe  attorney 
bad  been  promised,  and  we  must  dispose  of 
the  appeal  on  the  assumption  the  court  below 
found  be  had  not  been.  We  do  this  in  def- 
erence to  the  decision  of  the  Supreme  Court 
In  Holden  v.  Vaughan,  64  Mo.  688,  that  a 
motion  to  set  aside  an  execution  sale  lies  on 
the  law  side  of  a  court,  and  the  evidence 
taken  at  the  bearing  of  such  a  motion  can- 
not be  weighed  on  appeal.  Tbe  extent  of 
tbe  contention  for  the  purchasers  upon  this 
point  is  that  the  court  below  found  the  dep- 
uty gave  no  promise,  and  not  that  the  at- 
torney was  without  a  belief  or  impression 
to  the  contrary.  It  is  palpable  if  no  promise 
was  given,  there  was  a  misunderstanding 
between  the  deputy  and  the  attorney,  and 
that  the  latter  fully  believed  be  was  to  be 
notified,  acted  on  tbe  belief,  and  was  thereby 
led  to  make  no  further  inquiry  or  watch  for 
an  advertisement  of  the  sale.  Tbe  testimony 
Is  uniform  that  he  inquired  one  or  more 
times  whether  a  day  for  execution  sales  bad 
been  fixed,  and  was  known  by  the  sheriff 
and  his  deputy  to  be  Interested  in  the  sale 
of  the  premises.    In  the  course  of  the  con- 
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versatlons  which  occurred.  If  no  definite 
promise  was  made  by  the  deputy  to  let  him 
know  when  the  sale  would  occur,  the  at- 
torney might  have  gathered  the  opposite  im- 
pression without  being  so  remiss  in  the  dis- 
charge of  duty  as  to  deprive  his  client  of 
the  relief  to  which  otherwise  she  would  be 
entitled.  We  say  this  because  careful  men 
often  misapprehend  tbe  substance  and  effect 
of  conversations  over  business  affairs,  and 
it  is  manifest  the  attorney  could  have  under- 
stood tbe  deputy  would  notify  him  of  tne 
day  of  sale  from  statements  made  by  tbe 
latter  which  were  not  meant  as  a  promise. 
Such  workings  of  two  minds  at  'cross-pur- 
poses are  common,  and  would  Justify  our 
ruling  if  there  were  no  apposite  precedents ; 
whereas  there  are  many,  as  will  be  seen 
infra. 

The  question  for  decision  comes  down  to 
this:  Considering  all  the  facts  we  have 
stated,  including  tbe  purpose  of  the  tax  suit, 
tbe  sacrifice  of  the  property  at  less  than  one- 
fifth  of  Its  value,  the  prompt  move  to  set 
aside  the  sale  before  the  purchase  money 
had  been  paid  or  the  sheriff's  deed  executed, 
and  that  it  is  possible  to  do  so  without 
causing  loss  to  the  purchasers,  can  a  court 
grant  relief  consistently  with  settled  legal 
doctrines?  Execution  sales  may  be  set  aside 
on  motion  for  about  the  same  reasons  Judicial 
sales  in  the  strict  meaning  of  the  words  may 
be.  The  reason  of  this  rule  is  that  on  mo- 
tion a  court  can  control  its  own  process  to 
prevent  injustice.  Ray  v.  Stobbs,  28  Mo.  35 ; 
McKee  V.  Logan,  82  Mo.  524,  528;  Bryant 
V.  Russell,  127  Mo.  422,  30  S.  W.  107;  Rogers 
&  Baldwin  Hardware  Co.  v.  Building  Co., 
132  Mo.  442,  34  S.  W.  57,  31  L.  R.  A.  335, 
53  Am.  St  Rep.  494;  2  EYeeman,  Executions 
(3d  Ed.)  §  308.  Though  the  rule  prevails  in 
this  state  that  these  motions  must  be  heard 
and  determined  according,  to  legal  procedure, 
it  Is  none  the  less  true  that  equitable  prin- 
ciples are  applied  to  the  facts  to  ascertain 
whether  the  sale  should  stand  or  be  vacated, 
as  is  shown  in  tbe  cases  Just  cited  and  those 
to  be  cited.  Gross  inadequacy  of  price  is  a 
circumstance  of  weight;  for,  though  the 
courts  have  professed  on  numberless  occa- 
sions they  would  not  vacate  a  sheriff's  sale 
for  this  reason,  the  Judgments  actually  pro- 
nounced by  them  show  their  bark  is  worse 
than  their  bite  in  these  matters.  When  the 
inadequacy  of  the  bid  was  very  great,  some 
circumstonce  of  irregularity,  mistake,  fraud, 
or  injustice  was  searched  for  diligently  and 
usually  found,  which  enabled  the  court  to 
prevent  confiscation.  In  Ildw.  Co.  v.  Build- 
ing Co.,  132  Mo.,  loc.  clt.  4(!2,  34  S.  W.  57,  31 
L.  R.  A.  335,  53  Am.  St.  Rep.  494,  the  dissent- 
ing opinion  declared  inadequacy  of  price  was 
usually  no  ground  for  setting  aside  sheriffs' 
sales  which  had  become  final,  but  that  this 
was  not  more  than  a  half  truth  as  applied  to 
the  review  of  such  a  sale  upon  motion  made 
before  it  had  become  a  finality,  and  that  re- 
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mark  expresses  what  Is  even  more  strongly 
the  doctrine  of  tbe  majority  opinion.  In 
Davis  T.  McCann,  14S  M:o.  172,  44  S.  W.  795, 
a  proceeding  In  the  nature  of  a  suit  In  equity 
to  set  aside  a  sheriff's  sale  of  land,  and  con- 
trolled by  the  same  principles  which  ought 
to  be  applied  to  tbe  present  motion,  the  Su- 
preme Court  said  Inadequacy  of  price  alone 
would  not  Justify  setting  aside  sales  of  lauds 
under  executions  unless  the  price  was  so 
low  as  to  shock  the  moral  sense  and  outrage 
the  conscience;  but,  if  it  was,  the  courts 
would  interfere  for  Justice.  In  Holdsworth 
T.  Shannon,  Infra,  it  was  said  "inadequacy  of 
price  without  more,  unless  so  gross  as  to 
shock  the  moral  sense,"  would  not  suffice  as 
ground  to  set  aside  a  foreclosure  or  execu- 
tion sale.  Notwithstanding  those  expressions, 
we  consider  that  other  decisions  leave  the 
question  unsettled  in  this  state.  As  addition- 
al facts  are  available  for  the  ends  of  Justice 
in  the  present  matter,  we  will  follow  the 
fashion  of  other  courts  In  similar  cases,  and 
refrain  from  resting  our  decision  In  favor  of 
appellant  on  the  single  drcumatance  that  the 
property  was  sacrificed.  The  element  of  ac- 
cident or  surprise  is  in  the  case  In  the  mean- 
ing of  those  terms  as  used  in  equity  Juris- 
prudence, which  embraces  not  only  various 
forfeitures  due  to  accidents  in  the  popular 
sense,  "but  such  unforeseen  events,  misfor- 
tunes, losses,  acts  or  omissions  as  are  not  the 
result  of  any  negligence  or  misconduct  of  the 
party."  1  Story,  Eq.  Jur.  {  78.  According  to 
the  definition  of  another  eminent  writer,  ac- 
cident "is  an  unforeseen  and  unexpected 
eveAt,  occurring  external  to  the  party  affect- 
ed by  it  and  of  which  his  own  agency  is  not 
the  proximate  cause,  whereby,  contrary  to 
his  own  intention  and  wish,  he  loses  some  le- 
gal right  or  becomes  subjected  to  some  legal 
liability,  and  another  person  acquires  a  cor- 
responding legal  right,  which  it  would  be  a 
violation  of  good  conscience  for  the  latter 
person,  under  the  circumstances,  to  retain." 
2  Pomeroy,  Eq.  Jur.  (3d  Ed.)  g  823.  A  stand- 
ard illustration  of  "accident"  in  this  sense 
is  the  payment  by  an  executor  of  legacies  un- 
der the  mistaken  belief  there  will  be  suffi- 
cient assets  of  the  estate  left  to  meet  Its  ob- 
ligations, when,  unless  negligence  or  bad 
faith  can  be  Imputed  to  him,  he  will  be  al- 
lowed to  recover  of  the  legatees.  2  Pomeroy, 
I  837,  par.  5^  and  cases  cited  in  the  notes. 
The  word  "surprise"  is  used  interchangeably 
with  "accident"  to  designate  such  emergen- 
cies; both  words  signifying  a  detrimental 
condition  or  situation  wherein  a  party  Is 
placed  unexpectedly,  and  against  wbidi  ordi- 
nary prudence  would  not  have  guarded.  1 
Am.  &  Eng.  Ency.  Law  (2d  Ed.)  278;  Uc- 
Gulre  V.  Drew,  83  Cal.  225,  23  Pac.  812.  This 
ground  of  relief  has  been  utilized  by  courts 
in  setting  aside  execution  and  Judicial  sales 
upon  the  motion  or  at  the  suit  of  parties  who 
were  prevented  by  some  misunderstanding 


or  mistake  of  theirs,  or  their  agents  or  attor- 
neys, from  being  present  to  protect  their  In- 
terests;  and  that,  too,  in  cases  where  the 
misapprehension  or  other  fortuity  could  not 
be 'laid  at  the  door  of  either  the  officers  con- 
ducting the  sale  or  the  purchasers,  but  was 
due  to  an  erroneous  belief  or  impression  of 
the  petitioner  for  relief  or  his  attorney,  for 
which  no  one  was  to  blame.  A  reading  of 
the  opinions  cited  infra  will  demonstrate 
that  the  doctrine  we  have  stated  Jias  been 
sanctioned  by  eminent  masters  of  Jurispru- 
dence in  Judgments  rendered  on  facts  prac- 
tically identical  with  those  before  us,  the 
prices  having  been  no  more  shocking  or  the 
fault  of  the  complainant  less,  and  wherein 
the  decision  was  put  squarely  on  the  ground 
that  the  party  moving  against  tbe  sale  bad 
been  prevented  by  surprise  or  accident  from 
learning  when  or  where  it  would  occur.  We 
refer  particularly  to  the  eight  authorities 
first  cited,  which  are  from  outside  Jurlsdit.-- 
tlons,  and  to  Holdsworth  v.  Shannon,  113 
Mo.  608,  21  S.  W.  85,  35  Am.  St.  Rep.  71!>. 
wherein  their  doctrine  was  approved  by  our 
Supreme  Court,  as  it  ought  to  be  If  Justice  Is 
to  be  preferred  to  opportunism  in  these  con- 
troversies. Seaman  v.  Rlgglns,  2  N.  J.  Eq. 
214,  34  Am.  Dec.  200;  Howell  v.  Hester.  4 
N.  3.  Eq.  266;  Wetzler  v.  Schaumann,  24  N. 
J.  Eq.  60;  Williamson  v.  Dale,  3  Johns.  Ch. 
(N.  T.)  290;  Blxley  v.  Mead,  18  Wend.  (N.  T.) 
611;  Tripp  v.  Cook,  26  Wend.  (N.  Y.)  143; 
Hoppock  V.  Conklln,  4  Sandf.  Ch.  (N.  Y.)  582 ; 
Griffith  V.  Hadley,  10  Bosw.  (N.  Y.)  587; 
Hdw.  Co.  T.  BuUd.  Co.,  132  Mo.  442,  34  S.  W. 
57,  31  L.  R.  A.  3S5,  53  Am.  St  Rep.  494;  Mc- 
Kee  V.  Logan,  82  Mo.  524;  Am.  Wiue  Co.  v. 
Scholer,  13  Mo.  App.  435,  85  Mo.  496;  Graf- 
fam  V.  Burgess,  117  U.  S.  180,  6  Sup.  Ct.  G8C. 
29  L.  Ed.  839;  Schroeder  v.  Young,  161  U.  S. 
334,  16  Sup.  Ct.  512,  40  L.  Ed.  721;  Rorer. 
Judicial  Sales  (2d  Ed.)  |  1095. 

We  have  examined  the  cases  cited,  for  the 
purchasers,  chief  of  them  being  Meir  t.  Zelle. 
31  Mo.  331,  and  Bailey  v.  Smock,  61  Mo.  213. 
and  find  nothing  therein  which  stands  in  the 
way  of  relief  to  appellant.  In  the  first 
named  there  appears  to  have  been  no  evi- 
dence to  prove  the  attorney  of  the  land  own- 
er had  been  misled  concerning  the  sale,  and 
it  was  distinctly  stated  he  had  not  been.  Tbe 
other  case  did  not  Involve  the  point  of  law 
In  hand,  but  was  an  action  against  an  in- 
dorser  for  a  balance  left  due  on  a  promis- 
sory note  after  foreclosure  of  a  mortgage  giv- 
en to  secure  it  Tlie  Indorser  set  np  the  de- 
fense that  the  Indorsee  had  agreed  to  notify 
him  of  the  date  the  foreclosure  sale  would 
occur  and  had  not  done  so,  and  the  question 
was  whether  this  averment  constituted  a  de- 
fense. 

The  Judgment  Is  reversed  and  the  cause 
remanded  to  be  proceeded  with  In  accordance 
with  this  opinion.    All  concur. 
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KLIX  et  al.  t.  POLISH  ROMAN  CATHOLIC 
ST.  STANISLAUS  PARISH  at  al. 

(St  Louis  Court  of  Appealg.    MiBsouri.    April 
6,  1009.) 

1.  Reugious  Sociktiks  (|  21*)— Pbofbbit— 

DiTEBSIOR. 

Lots  conveyed  to  a  Roman  Catholic  arch- 
bishop in  trust  for  the  congreeation  of  a  cei>- 
tain  church  or  parish  could  not  be  diverted  from 
the  purposes  oi  the  trust,  and  must  be  applied 
according  to  the  terms  of  the  settlement,  and, 
either  in  their  original  or  some  converted  form, 
devoted  to  the  pious  uses  of  the  congregation, 
-whether  tlie  title  continued  in  the  original  trus- 
tee, or  was  conveyed  by  him  to  an  incorporated 
society. 

[Ed.  Note.— For  other  cases,  see  Religions  So- 
cieties, Cent  Dig.  H  144,  145 ;   Dec.  Dig.  i  21.*] 

2.  Reliqioub  Societies  ({  1*)— Incobpobated 
Societies  — Statos  — "Civil.  Bodies  Poli- 
tic." 

Incorporated  religions  societies  are,  in  this 
country,  "civil  bodies  politic,"  and  are  amenable 
to  the  ordinary  courts  of  ttie  state,  and  govern- 
ed by  the  statutes  under  whicli  they  are  or- 
ganized, so  far  as  statutory  regulations  are  pre- 
scribed. 

[Ed.  Note.— For  other  cases,  see  Religious  So- 
cieties, Cent  Dig.  |  1 ;   Dec.  Dig.  {  I.*] 

8.  Rklioious    Soo^rriEs    (t    4*)— Incobpoba- 

TIOH— COIXATEBAI,   ATTACK. 

While  the  establishment  of  religions  cor- 
porations, except  to  hold  title  to  such  real  es- 
tate as  may  be  prescribed  for  church  edifices, 
etc.,  is  forbidden  by  Const.  187.r»,  art.  2,  {  8 
(Ann.  St.  1906,  p.  131),  the  validity  of  the  in- 
corporation of  a  religious  society  cannot  be 
questioned  collaterally  by  a  private  suitor;  the 
appropriate  remedy  beiag  by  qno  warranto  at 
the  suit  of  the  Attorney  General,  or  perhaps  a 
prosecuting  attorney. 

[Ed.  Note.— For  other  cases,  see  Religions  So- 
cieUes,  Cent.  Dig.  {  10;    Dec.  Dig.  {  4.*] 

4.  COBPOBATIONS  (I  66*)  —  Bt-Laws  —  Bt 
Whom  Adopted. 

The  by-laws  of  a  corporation  must  be  adopt- 
ed by  the  members  of  the  corporate  body,  and 
cannot  be  by  the  directors  unless  the  cliarter  or 
fundamental  law  so  provides. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent.  Dig.  {  152;    Dec.  Dig.  |  56.*] 

5.  COBPOBATIONS    (J    281*)  —  DiBECTOBS— How 

Chosen. 

The  directors  of  a  corporation  must  be 
chosen  by  the  members— that  is,  b^  the  corpora- 
tors— unless  the  latter  have  authorized  some  oth- 
er mode  of  choice  which  the  law  will  tolerate. 

[Ed.  Note. — For  other  cases,  see  Corporations, 
Cent  Dig.  f  1187;    Dec.  Dig.  |  281.*] 

6.  Religious  Societies  ({  12*)— Judicial  Su- 
PEB  vision. 

When  a  church  has  been  incorporated,  the 
regulations  and  customs  of  the  communion  to 
which  it  belongs  regarding  the  disposition  of 
secular  business  will  be  respected  by  the  courts 
as  far  as  possible ;  and,  if  the  mode  of  govern- 
ment in  force  in  the  denomination  at  large  is 
not  by  congregations,  but  by  superior  clerical 
personages,  assemblies,  synods,  councils,  or  con- 
sistories, the  authority  of  these  will  not  be  dis- 
£  laced,  it  it  can  be  upheld  consistently  with  the 
tws  of  the  sovereignty. 

[Ed.  Note.— For  other  cases,  see  Religious  So- 
cieties Cent  Dig.  I  88.;   Dec.  Dig.  {  12.*] 

7.  RxLioiOTTB  Societies  (H  12,  23*)— Judicial 
Supkbtision-Pbopebty— Rights   op   Mem- 

BEBS. 

Where  a  schism  occurs  in  a  congregation 
over  a  tenet  of  faith,  and  two  factions  daim 


the  church  property,  it  will  be  awarded  to  the 
one  adhering  to  the  original  doctrines  of  the 
diurch,  and  the  decisions  of  the  church  judica- 
tories as  to  what  these  doctrines  are  will  b« 
accepted  bj  the  civil  courts,  when  such  judic- 
atories exist  and  have  authority  to  decide; 
the  civil  courts  being  concerned  with  points  of 
faith  only  when  they  most  be  ascertained  in  or- 
der to  know  where  the  property  belongs. 

[Ed.  Note.— For  other  Qises,  see  Religious  So- 
cieties, Cent  Dig.  11.88,  147-153;  bee.  Dig.  H 
12,  23.  •] 

8l  Religious  Societ.^:s  (|  7*)  — Pbopebtt— 

Rights  of  Meubers. 

Const  1865,  art.  1,  f  12,  provided  that  by 
a  general  law  any  religions  society  might  be- 
come a  bodv  corporate  for  the  purpose  of  ac- 
quiring land  required  for  a  house  of  worship, 
etc.,  "and  contracting  in  relation  to  such  land 
through  a  board  of  trustees  selected  by  them- 
selves." Const  1873,  art  2,  f  8  (Ann.  St.  1906, 
p.  131),  declaring  that  no  religious  corpora- 
tion can  be  established  in  this  state  except  those 
created  under  the  general  law  for  holding  title 
to  real  estate  for  church  edifices,  etc.,  does  not 
provide  for  management  of  the  property  of  a 
religious  society  by  a  board  selected  by  tliem- 
selves.  Rev.  St.  1879,  i  970  (Rev.  St  1889,  { 
1394  [Ann.  St  1906,  p.  1103]),  provides  that 
any  three  or  more  persons  may  associate  them- 
selves, by  written  articles  of  agreement  as  a 
society  formed  for  religious,  etc.,  purposes,  and 
become  a  corporation.  Section  1395,  Rev.  St. 
1899  (Ann.  St  1906,  p.  1104),  provides  for  the 
submission  to  the  circuit  court  of  the  articles, 
with  a  petition  for  a  pro  forma  decree,  and  de- 
clares that,  as  soon  as  the  decree  is  granted,  the 
Secretary  of  State  must  issue  a  certified  copy 
of  the  articles,  etc.,  and  "thereupon  the  peti- 
tioners, their  associates  and  successors  shall  be 
a  T)ody  politic."  Section  1397,  Rev.  St.  1899 
(Ann.  St  1906,  p.  1105),  enumerating  the  class- 
es of  associations  which  may  be  organized  un- 
der the  article,  includes  "any  association,  con- 
gregation or  church  organization  formed  for  re- 
ligious purposes."  Section  1400,  Rev.  St  1890 
(Ann.  St  1906,  p.  1106),  provides  that  corpora- 
tions may  be  formed  under  the  article  to  exe- 
cute any  trust  whose  purpose  is  within  the  pur- 
view of  the  article,  and  may  take,  by  deed  or 
devise,  property  for  the  uses  of  the  trust,  and 
execute  the  trust  so  created.  Held  that,  in  view 
of  legislative  history,  and  of  the  fact  that  in  the 
Roman  Catholic  communion  the  title  to  church 
possessions  is  vested  in  the  bishops,  who  manage 
them  either  directly  or  through  the  parish  priest, 
without  participation  by  the  congregation,  where 
property  conveyed  to  an  archbishop  in  trust  for 
a  congregation  was  by  such  trustee  conveyed 
to  a  religious  corporation  organized  by  cer- 
tain members  of  the  congregation,  the  other 
members  were  neither  members  of  the  corpora- 
tion, nor  entitled  to  a  decree  conferring  mem- 
bership on  them.  . 

[Ed.  Note.— For  other  cases,  see  Religious  So- 
cieties, Cent  Dig.  i  24;   Dec.  Dig.  i  7.*] 

Appeal  from  St.  Loals  Circuit  Court;  Dan- 
iel O.  Taylor,  Judge. 

Suit  by  Leon  Klix  and  others  against  the 
Polish  Roman  Catholic  St  Stanislaus  Par- 
ish, a  corporation,  and  others.  From  a  judg- 
ment dismissing  tlie  bill,  plaintiffs  appeal. 
Affirmed. 

Mackay  &  Mackay,  for  appellants.  Dan- 
iel Dillon,  for  respondents. 

60ODB,  J.  On  February  29,  1888,  an 
Incorporated  religious  society,  styled  the 
"Franciscan  Fathers  of  the  State  of  Mis- 
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sourl,"  by  a  deed  duly  executed,  conveyed 
to  Peter  Rlcbard  Kendrlck,  archbishop  of  the 
city  of  St.  Louis,  certain  described  tracts  of 
land  in  said  city  "In  trust  for  the  congrega- 
tion of  St.  Stanislaus  of  the  city  of  St  Louis 
and  assigns  forever,"  the  said  Franciscan 
Fathers  .covenanting  that  they  and  their 
successors  would  warrant  and  defend  the 
title  to  the  premises  unto  the  said  party  of 
the  second  part  (Archbishop  Kendrlcl:)  and 
unto  bis  successors  In  trust  and  assigns  for- 
ever. This  deed  recited  a  consideration  of 
$12,000,  but,  according  to  the  evidence,  no 
consideration  was  paid.  The  cestui  que 
trust,  the  congregation  of  St.  Stanislaus,  Is 
composed  of  Polish  communicants  of  the 
Roman  Catholic  Church,  residing  In  St 
Stanislaus  parish  In  the  city  of  St  Louis, 
and  who  are  members  of  a  certain  church  In 
said  parish.  The  pastor  or  priest  of  the 
parish  in  1885  was  Rev.  Urban  Stanowslcl, 
and  he  has  been  the  incumbent  ever  since. 
At  the  origin  of  the  controversy  which  gave 
rise  to  this  litigation  the  congregation  was 
a  large  and  wealthy  one,  we  understand, 
consisting  of  nearly  2,000  members,  owning 
property,  Including  a  church  and  a  parochial 
school  building,  valued  at  about  $300,000, 
and  receiving  and  dispensing  annual  reve- 
nues amounting  to  $7,000  and  upwards.  The 
buildings  were  erected  with  contributions 
from  the  members,  and  the  yearly  income  Is 
collected  in  the  same  way.  The  congrega- 
tion maintained  a  parochial  school,  and 
perhaps  other  auxiliary  enterprises.  In 
1891  a  new  church  house  was  to  be  erect- 
ed, at  a  cost  which  made  }t  necessary  to 
borrow  money,  and  it  was  deemed  best  to 
form  a  corporation  to  take  and  secure  the 
loan.  Rev.  Urban  Stanowskl,  the  pastor, 
ahnounced  the  purpose  to  do  this  to  the 
congregation,  and  no  one  objected,  though  it 
is  not  In  proof  that  a  vote  was  taken  on 
the  question.  Said  Stanowskl  and  five 
other  members  of  the  congregation,  selected 
by  him,  to  wit  Joseph  Olszewski,  John  Qra- 
bowskl,  Josef  Grabowskl,  Mlchal  Werozyn- 
Bkl,  and  Wlodyslow  PUlnskl,  signed  a  doc- 
ument styled  "Articles  of  Agreement  of 
the  Polish  Roman  Catholic  St  Stanislaus 
Parish,"  and  declared  In  the  preamble  they 
had  associated  themselves  for  the  purpose 
of  forming  a  religious  association,  and  had 
agreed  on  what  followed  In  said  articles  as 
a  constitution.  The  first  article  of  the  con- 
stitution merely  said  the  name  of  the  as- 
sociation should  be  the  Polish  Roman  Cath- 
olic St.  Stanislaus  Parish.  The  second  de- 
clared the  purpose  of  the  association  should 
be  to  unite  in  a  church  congregation  Polish 
Roman  Catholics,  maintain  a  Polish  Roman 
Catholic  Church,  encourage  attendance  at 
Roman  Catholic  religious  services,  attend- 
ance at  lectures  of  a  religious,  scientific,  or 
educational  character,  and  maintain  a  pa- 
rochial school.  The  third  article  declared 
the    business    meetings    of   the    association 


should  be  held  at  the  residence  of  the  priest 
of  the  parish  at  such  times  as  might  be  de- 
termined by  the  by-laws  to  be  adopted  by 
the  association.  These  three  articles,  which 
constituted  the  articles  of  agreement  and 
also  the  constitution  of  the  proposed  society, 
were  submitted  to  the  circuit  court  with  a 
petition  praying  for  a  pro  forma  decree  of 
lilcorporatlon,  and  In  doe  time  a  decree  was 
entered.  The  articles  of  agreement  with 
the  proper  certificate  from  the  clerk  of  the 
circuit  court  and  the  recorder  of  deeds,  were 
filed  in  the  ofilce  of  the  Secretary  of  State, 
and  the  latter  Issued  a  certified  copy  of  the 
same  as  the'  charter  of  the  corporation. 
This  business  was  concluded  May  Z,  1891. 
and  on  May  8tb  Archbishop  Kendrlck,  as 
trustee  for  the  congregation  of  St  Stanis- 
laus, executed  a  deed  to  the  "Polish  Roman 
Catholic  St  Stanislaus  Parish,  a  corporation 
organized  under  the  laws  of  the  state  of 
Missouri,"  conveying  to  said  corporation  all 
the  properties  which  had  theretofore  been 
conveyed  to  him  by  the  Franciscan  Fathers 
in  trust  for  the  said  congregation.  The 
deed  to  the  corporation  recited  the  former 
conveyance  by  the  Franciscan  Fathers  in 
trust  to  Archbishop  Kendric^,  and  that  the 
corporation  was  "successor  to  the  rights  of 
the  cestui  que  trust,  the  congregation  of  St. 
Stanislaus." 

The  six  men  who  had  petitioned  for  incor- 
poration adopted  certain  regulations,  part  of 
which  are  styled  "Charter"  and  part  "By- 
laws," but  all  of  them  are  at  the  most  mere- 
ly by-laws;  for  the  statutes  of  the  state  and 
the  articles  of  agreement  constitute  the  char- 
ter of  the  society.  It  is  enough  to  state 
concerning  the  adopted  regulations  that  they 
provided  for  the  government  of  the  corpora- 
tion by  six  directors,  to  be  appointed  by  the 
archbishop  of  St  Louis;  for  the  filling  of 
vacancies  In  the  board  by  him;  the  adoption 
of  by-laws  and  the  election  of  new  members 
of  the  corporate  body  by  the  directors;  and 
that  all  th^  powers  of  said  board  should  be 
exercised  in  conformity  to  the  discipline  and 
usages  of  the  Roman  Catholic  Church,  and 
such  regulations  as  might  be  established 
from  time  to  time  for  the  good  of  said 
church.  Broad  powers  were  vested  in  the 
priest  of  the  parish  as  president  of  the 
board,  and  primarily  he  and  the  directors 
control  the  corporation,  but  ultimately  the 
archbishop  of  the  diocese,  by  virtue  of  his 
authority  to  appoint  the  directors.  The 
members  and  oflicers  of  the  body  politic 
must  be  members  of  the  St.  Stanislao-s  con- 
gregation. These  defendants,  except  one  of 
them,  have  continued  as  directors  of  the  cor- 
poration, managed  Its  affairs,  and  dealt  with 
its  property  as  they  deemed  best  without 
Interference  from  the  members  of  the  con- 
gregation. In  truth  the  evidence  shows  Rev. 
Urban  Stanowskl,  the  pastor,  has  dominated 
directly  the  entire  management  of  the  tem- 
poral  and  spiritual  affairs  of  the  church. 
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and  tlirongh  him  the  archbishop  of  the  dio- 
cese of  St  Louis.  Once  a  year  the  pastor 
would  read  a  statement  of  the  receipts  and 
disbursements  to  the  congregation,  bnt  he 
did  not  bold  himself  responsible  to  them, 
nor  bind  himself  to  make  a  report.  In  1004 
many  members  of  the  parish  became  dis- 
satlsfled  with  the  parish  school,  believing 
the  teachers,  who  were  members  of  a  cer- 
tain sisterhood,  were  Inefficient  These  teach- 
ers were  removed,  and  others  substituted 
In  their  places.  Nevertheless  dissatisfaction 
continued,  and  it  was  aggravated  by  the  re- 
fusal, in  that  and  the  succeeding  year,  to 
allow  the  St  Stanislaus  society  to  commem- 
orate, as  it  theretofore  had  done,  one  of  the 
Polish  national  anniversaries  in  the  hall  of 
the  parish.'  Plaintiffs,  and  those  who  sided 
with  them,  held  they  were  entitled  to  vote  for 
directors,  have  a  voice  in  the  management 
of  the  affairs  of  the  church,  the  disposition 
of  its  funds,  and,  In  short,  have  the  board  of 
directors  elected  by,  and  represent  the  wish- 
es of  the  majority  of  the  congregation. 
These  matters  the  pastor  refused  to  con- 
cede, and  the  outcome  of  the  controversy 
was  the  institution  of  the  present  suit  in 
equity,  wherein  the  plaintiffs  allege,  inter 
alia,  they  have  been  unlawfully  excluded 
from  the  meetings  of,  and  their  rights  In, 
the  corporation,  and  from  holding  an  elec- 
tion of  officers  and  trustees;  further  allege 
all  the  defendants,  except  Father  Stanowskl, 
are  ignorant.  Incompetent  and  unfit  to  act 
as  trustees,  have  turned  over  to  the  pastor 
the  entire  management  of  the  affairs  of  the 
church  and  have  been  unduly  influenced  by 
him  in  all  matters;  that  the  parish  school 
was  formerly  flourishing,  but  is  now  in  a 
ruinous  condition,  and  they  have  been  de- 
prived of  the  use  of  the  church  and  build- 
ings for  corporate  purposes;  that  they  are 
remediless  at  law,  and  rellevable  only  in  a 
court  of  equity,  and  pray  that  each  and 
every  paragraph  of  the  charter  and  by-laws 
be  declared  null  and  void;  the  board  of  di- 
rectors be  enjoined  from  further  enforcing 
the  by-laws,  and  conducting  the  business 
of  the  corporation  according  to  them;  from 
further  acting  as  directors  and  trustees; 
that  the  court  order  a  meeting  of  the  mem- 
bers of  the  congregation,  to  be  held  to  adopt 
suitable  by-laws  and  elect  proper  officers; 
and  for  other  and  proper  relief.  Plaintiffs 
say  they  prosecute  this  suit  in  behalf  of 
many  members  of  the  congregation  who 
have  contributed  to  the  expense  of  prose- 
cuting It,  and  all  other  members  who  have 
like  Interests  and  have  elected  to  share  In 
the  benefits  of  the  suit;  it  being  alleged  the 
dissident  members  are  too  numerous  to  be 
joined  as  plaintiffs,  and,  indeed,  that  some 
1,200  or  1,800  out  of  a  total  membership  of 
more  than  1,600  are  In  sympathy  with  the 
plaintiffs  and  their  cause.  No  misuse  of 
the  funds  of  the  church,  either  fraudulently 
or  carelessly  was  proved,  and  the  grievances 


complained  of  finally  come  down  to  this  con- 
tention: Plaintiffs  are  entitled  to  be  recog- 
nized as  members  of  the  corporation,  have 
a  voice  In  making  its  by-laws,  choosing  its 
directors,  and  generally  In  governing  the 
church.  At  the  conclusion  of  the  evidence 
the  court  below  held  plaintiffs  were  not 
members  of  the  corporation;  that  the  char- 
ter of  the  society  transcended  the  provisions 
of  the  Constitution  of  the  state,  and  hence 
plaintiffs  were  not  entitled  to  be  declared 
members,  because  the  court  would  not  de- 
cree a  man  should  enter  a  corporation  creat- 
ed in  violation  of  tlie  Constitution.  There- 
upon  the  bill  was  dismissed,  and  plaintiffs 
appealed. 

As  win  be  perceived  from  the  stated  facts, 
this  controversy  did  not  grow  out  of  a  schism 
over  questions  of  faith,  hut  out  of  dissensions 
regarding  the  temporal  affairs  of  the  parish, 
including  the  use  of  the  buildings  and  the 
conduct  of  the  parochial  school.  These  dis- 
agreementa  finally  developed  in  plaintiffs  a 
consciousness  of  the  sole  grievance  they  ask 
to  have  redressed,  namely,  that  they  are  ex- 
cluded from  participation  In  the  government 
of  the  incorporated  society.  The  evidence 
Introduced  by  the  parties  was  not  directed 
toward  proving  the  church  economy  of  the 
Roman  Catholic  communion,  bnt  nevertheless 
this  was  revealed  in  large  measure,  and  in 
our  judgment  must  have  much  to  do  with 
the  disposition  of  the  appeal.  The  evidence 
Indicates  that  the  Franciscan  Fathers  set- 
tled the  lots  conveyed  to  Archbishop  Ken- 
drlck  In  trust  for  the  congregation  of  St. 
Stanislaus ;  and,  if  this  Is  true,  they  cannot 
be  diverted  from  the  purposes  of  the  trust 
We  do  not  mean  they  can  never  be  sold  or 
otherwise  disposed  of  in  any  exigency,  and 
their  proceeds  devoted  to  the  trust,  but  sim- 
ply that,  like  all  other  properties  settled  to 
specific  charitable  uses,  and  for  a  designated 
class  of  beneficiaries,  they  were  to  be  applied 
according  to  the  terms  of  the  settlement  and, 
either  in  their  original  or  some  converted 
form,  consecrated  to  the  pious  uses  of  the 
congregation  of  St  Stanislaus,  no  matter 
whether  the  title  continued  In  the  original 
trustee.  Archbishop  Kendrlck,  and  his  suc- 
cessors In  the  St  Louis  diocese,  or,  as  hap- 
pened, was  conveyed  to  an  Incorporated  so- 
ciety. Atty.  Gen.  v.  Pearson,  8  Mer.  352; 
Gram  v.  Society,  36  N.  T.  162;  Schnorr's  Ap- 
peal, 67  Pa.  138,  S  Am.  Rep.  4lt;  Venable 
V.  Coffin,  2  W.  Va.  810 ;  Gibson  v.  Armstrong, 
7  B.  Mon.  (Ky.)  481;  Kynett  Laws  Rellg. 
Corp.  88. 

Unless  the  contention  of  these  plaintiffs 
that  they  and  the  other  members  of  the  con- 
gregatlpn  should  have  a  voice  in  the  control 
of  the  property  Is  to  prevail,  the  courts  could 
not  Interfere  with  the  trust  except  to  pre- 
vent a  diversion  of  the  property  to  other 
uses,  or  mismanagement  and  waste.  These 
things  would  be  done  upon  the  solicitation  of 
the  proper  parties,  and  in  a  proper  proceed- 
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Ing;  but  who  mlsht  sue,  or  In  what  fornm. 
Is  not  for  Inquiry  on  the  present  appeal,  be- 
cause no  abases  of  management  were  proved. 
Tet  the  extent  of  the  relief  plaintiffs  could 
have  obtained  If  the  title  to  the  property 
had  remained  In  the  archbishop  of  St.  Louis 
ought  to  be  remembered.  They  might  have 
Invoked  the  appropriate  dvll  court  to  check 
maladministration,  but  could  not  have  been 
awarded  participation  In  the  administration ; 
could  not  have  been  made,  in  effect,  co-trus- 
tees, at  least,  unless  the  laws  and  usages  of 
the  Roman  Catholic  denomination  entitled 
them  to  participate;  and  the  evidence  tends 
to  prove  they  do  not  Hence,  if  the  succes- 
sive archbishops  had  handled  the  property 
discreetly,  and  for  the  purposes  for  which 
It  was  donated  or  acquired,  the  members  of 
St.  Stanislaus  parish  would  have  suffered  no 
wrong  of  either  legal  or  equitable  cognizance. 
Therefore  the  question  confronting  us  is 
whether  the  rights  of  said  members  were  en- 
larged by  incorporating ;  whether  passing  the 
title  to  a  body  politic,  which  Archbishop 
Kendrick,  in  order  to  acquire  corporate  ad- 
vantages, caused  to  be  organized  under  our 
statutes  for  the  incorporation  of  religious 
societies,  conferred  on  the  members  of  the 
congregation  membership  in  the  corporation, 
with  the  concomitant  privileges  to  adopt  by- 
laws, elect  directors,  and  share  In  controlling 
the  temporalities  of  the  parish.  The  correct 
decision  of  this  question  depends  entirely  on 
a  sound  interpretation  of  the  pertinent  stat- 
utes. This  is  true  because  Incorporated  reli- 
gious societies  are,  in  this  state  and  nation, 
civil  bodies  politic,  and  unlike  the  ecclesias- 
tical corporations  of  England,  which  are  com- 
posed only  of  clericals,  such  as  archbishops, 
deans,  monks,  and  abbots,  and  amenable  on- 
ly to  spiritual  courts.  Incorjwrated  societies 
like  the  Polish  Roman  Catholic  St.  Stanis- 
laus Parish,  being  civil  institutions,  are  amen- 
able to  the  ordinary  courts  of  the  state,  and 
governed  by  the  statutes  under  which  they 
are  organized,  so  far  as  statutory  regulations 
are  prescribed.  1  Blackst.  470;  Robertson 
V.  Bullions.  9  Barb.  (N.  Y.)  «4.  87;  Id.,  11 
N.  Y.  243;  Fadness  v.  Braunborg,  73  Wis. 
257,  41  N.  W.  84 ;  West  Koshkonong  v.  Otte- 
sen,  80  Wis.  62,  49  N.  W.  24 ;  Holm  v.  Holm, 
81  Wis.  374,  51  N.  W.  579;  Spiritual,  etc.. 
Temple  v.  Vincent,  127  Wis.  93,  105  N.  W. 
10215;  Wilson  v.  Livingston,  99  Mich.  594, 
.TS  N.  W.  C4C;  Calkins  v.  Cheney,  92  111.  403. 
To  clear  the  way  for  the  decision  of  the 
];)oint  of  law  more  directly  at  issue,  we  will 
state  first  some  propositions  of  indirect  rele- 
vancy. The  establishment  of  religious  corpo- 
rations, except  to  hold  title  to  such  real  es- 
tate as  may  be  prescribed  for  church  edifices, 
parsonages,  and  cemeteries,  is  forbidden  by 
the  Constitution  of  the  state.  Const  1875, 
art.  2,  i  8  (Ann.  St  190C,  p.  131);  Lilly  v. 
Tobbeln,  1(B  Mo.  477,  488,  15  S.  W.  CIS,  23 
Am.  St.  Rep.  887.  But  the  validity  of  the 
Incorporation  of  a  religious  society  cannot 
be  drawn  into  question  by  a  private  suitor 


In  a  collateral  proceeding.  The  appropriate 
remedy  is  by  writ  of  quo  warranto  at  the 
suit  of  the  Attorney  General,  or  perhaps  a 
prosecuting  attorney.  Catholic  Church  v. 
Tobbeln,  82  Mo.  418 ;  St  George  Church  Soc. 
v.  Branch,  120  Mo.  226,  243,  25  S.  W.  218: 
Reorganized  Church,  etc.,  v.  Church  (C.  C) 
60  Fed.  937;  Dubs  v.  Egli,  167  111.  514,  47 
N.  E.  766.  The  by-laws  of  a  corporation  must 
be  adopted  by  the  members  of  the  corporate 
body,  and  cannot  be  by  the  directors  unless 
the  charter  or  fundamental  law  so  provides. 
Carroll  v.  Sav.  Bank,  8  Mo.  App.  249;  Sav. 
Inst.  V.  Nixon-Jones  Printing  Co.,  25  Mo. 
App.  642;  Albers  v.  Merch.  Exch.,  39  Ma 
App.  583;  Watson  v.  Printing  Co.,  56  Moi 
App.  145 ;  Trust  etc.,  Co.  v.  Lumber  Co., 
118  Mo.  447,  24  S.  W.  129.  And  the  directors 
of  a  corporation  must  be  chosen  by  the  mena- 
bers— that  is,  by  the  corporators — unless  the 
latter  have  authorized  some  other  mode  of 
choice  which  the  law  will  tolerate.  Angell 
&  Ames,  Corporations  (11th  EA.)  c.  9,  f  277. 
Our  statutes  say  every  religious  corporation 
shall  make  by-laws  for  its  government  and 
support,  and  the  management  of  its  property, 
and  shall  provide  how  new  members  are  to 
be  admitted,  and  prescribe  their  quallflca- 
tions,  unless  the  charter  does  so.  Rev.  St 
1809,  i  1403  (Ann.  St  1906,  p.  1106).  The 
by-laws  of  the  Incorporated  l>ody  denominat- 
ed "Polish  Roman  Catholic  St  Stanislaus 
Parish"  were  adopted  by  the  six  persons  who 
signed  the  articles  of  agreement,  and  these 
by-laws  authorized  the  appointment  of  di- 
rectors by  the  archbishop  of  St  Louis.  Aa 
the  statutes  left  the  adoption  of  by-laws  to 
the  members.  If  the  six  men  who  subscribed 
the  articles  of  agreement  composed  the  en- 
tire membership  of  the  corporate  body,  they 
had  power  to  enact  by-laws,  and  to  say  how 
directors  should  be  elected.  Inasmuch  as  no 
statutory  method  is  prescribed.  On  the  con- 
trary, if  all  the  communicants  of  the  con- 
gregation of  St.  Stanislaus  became  members 
of  the  corporation  by  force  of  the  statutes, 
and  simultaneously  with  the  act  of  lncon>o- 
rattng,  those  members  had  the  right  to  frame 
by-laws  and  fix  the  method  of  choosing  di- 
rectors. In  the  latter  contingency  no  office  of 
director  has  been  created ;  for  such  an  office 
is  provided  for  only  in  the  by-laws,  and  these 
were  a  nullity  if  enacted  by  but  a  remnant 
of  the  membership.  We  incline  to  the  opin- 
ion that  members  of  an  incorporated  reli- 
gious society  who  are  deprived  of  their  privi- 
leges by  usurpers  may  Invoke  the  writ  of  in- 
junction to  redress  the  wrong,  and  cases  in 
support  of  this  practice  will  be  cited;  but 
as  our  decision  of  the  present  cause  is  to  rest 
on  another  ground  than  the  form  of  proce- 
dure, it  is  unnecessary  for  us  to  treat  of  the 
latter.  1  Thompson,  Prlv.  Corp.  |}  009,  Oil. 
E*rom  what  has  been  said  it  will  be  appar- 
ent that  the  decision  must  turn  on  whether 
all  the  members  of  the  congregation  were 
members  of  the  corporation,  orjione  were 
members  of  the  latter  body  except  the  six 
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country,  following  the  New  York  Court  of 
Appeals  in  the  cases  cited  supra,  hare  held 
that  when  a  corporation  is  formed  for  reli- 
gious purposes,  every  one  who  belongs  to 
the  congregation  becomes,  by  force  of  the 
statutes,  a  member  of  the  corporation,  even 
though  a  few  indirlduals  are  named  In  the 
charter  as  trustees  or  directors,  and  that 
document  is  issued  to  them.  The  pioneer 
opinion  on  the  subject,  which  was  the  one 
dellTcred  in  Rotoertson  v.  Bullions  held  the 
majority  of  a  congregation  could  control 
the  secular  affairs  of  the  church,  and  even 
retain  possession  and  enjoyment  of  the 
temporalities  after  abjuring  the  creed  of 
the  sect,  against  a  minority  which  adhered 
to  the  creed.  Otherwise  stated,  the  effect  of 
said  decision  and  others  like  It,  Is  this:  A 
church  or  congregation  by  incorporating  is 
constituted  a  civil  political  institution  com- 
posed of  the  members  of  the  congregation, 
and  the  sovereignty  of  the  body,  so  to  speak, 
vests  in,  and  remains  with,  the  majority, 
regardless  of  whether  they  adhere  to  the 
orthodox  faith  of  the  sect  and  continue  in 
fellowship  with  its  synods,  presbyteries,  or 
other  governing  bodies,  or  become  heretical 
and  recusant.  It  is  believed  all  the  statutes 
on  which  the  courts  pronounced  In  those 
cases  made  the  members  of  the  congrega- 
tion corporators  either  by  express  words  or 
reasonable  implication,  thereby  excluding,  as 
was  thought,  any  different  construction. 
Manifestly,  under  such  a  doctrine,  the  bare 
act  of  organizing  a  legal  body  to  take  title 
to  real  property,  and  attend  to  such  business 
affairs  as  the  law  intrusts  to  corporations, 
might  operate  disastrously  on  the  enjoyment 
of  the  property  by  the  orthodox  members  of 
a  congregation,  if  a  schism  arose  and  the 
dissenters  were  the  more  numerous,  and 
might  radically  alter  the  mode  of  conducting 
secular  affairs  if  no  doctrinal  disagreement 
occurred,  and  every  one  preferred  the  de- 
nominational mode. 

In  view  of  the  general  spirit  of  religious 
tolerance  prevailing  in  this  nation  likely  the 
Tjegislatures  of  the  states  where  the  statutes 
In  question  were  enacted  never  Intended 
such  consequences  which  came  to  pass  from 
a  careless  use  of  language,  or,  perchance,  an 
extreme  construction  of  the  acts,  as  was 
said  in  Isbam  v.  Trustees,  63  How.  Prac. 
( N.  Y.)  465.  At  all  events,  the  original  stat- 
ute of  the  state  of  New  York  worked  so 
badly  as  to  induce  changes  whereby  various 
religious  denominations,  with  diverse  forms 
of  church  government,  were  enabled  to  in- 
corporate their  separate  churches,  without 
necessarily  making  the  members  of  the  con- 
gregations corporators,  or  conferring  con- 
trol on  the  majority  of  the  congregation,  and 
thus   It  became  possible  to  incorporate  a 


cited  chapter,  which  authorizes  a  Roman 
CathoUc  church  to  incorporate  by  a  certifi- 
cate executed  and  acknowledged  by  the 
archbishop  and  vicargeneral  of  the  diocese, 
the  rector  of  the  parish,  and  two  laymen 
chosen  by  those  (Acials,  and  says  these 
trustees  shall  constitute  a  self-perpetuating 
body.  Distinct  statutes  were  enacted  for  in- 
corporating churches  of  the  Presbyterian, 
Episcopal,  Dutch  Reformed,  and  perhaps 
other  communions;  the  purpose  being  to 
provide  for  the  creation  of  organic  bodies 
in  the  different  sects,  and  at  the  same  time 
permit  the  internal  economy  of  the  churches 
to  continue  according  to  the  usual  methods, 
instead  of  arbitrarily  superseding  It.  By 
this  means  all  legal  and  business  benefits 
to  be  derived  from  organizing  under  the 
statutes  are  afforded  a  congregation,  with- 
out forcing  it  to  submit  to  a  form  of  control 
alien  to  the  essential  character  of  the  com- 
munion, and  out  of  harmony  with  Its  general 
usages. 

The  later  statutes  of  New  York  were 
enacted  around  the  year  1875,  and  it  Is  of 
some  significance  that,  beginning  at  the 
same  time,  changes  suggestive  of  a  similar 
purpose  were  made  in  our  laws  on  the  sub- 
ject of  religious  societies,  as  will  be  shown 
infra.  In  Isham  v.  Trustees,  contrary  to 
the  doctrine  of  the  earlier  cases,  the  court 
declared  the  majority  of  a  congregation 
could  not  divert  the  temporalities  from  the 
objects  to  which  they  were  originally  de- 
voted, and  that  the  trustees  were  bound  to 
bold  them  for  the  benefit  of,  and  according 
to  the  rules,  discipline,  and  usages  of,  the 
denomination,  and  in  truth  the  statutes  so 
provided.  The  change  of  legislative  policy 
was  commented  on  In  First  Reformed 
Church  V.  Bowden,  10  Abb.  New  Cas.  (N.  Y.) 
3,  where  it  was  said  that,  prior  to  the  new 
statutes,  the  courts  paid  no  attention  to  the 
faith  or  usages  of  a  denomination,  and  would 
not  enforce  any  ecclesiastical  law  or  rule  of 
church  government;  that  in  at  least  one 
particular  such  bodies  did  not  have  the  ordi- 
nary rights  of  a  business  company ;  for  the 
courts  would  interfere  to  prevent  a  diver- 
sion of  business  assets,  but  not  ecclesiastical 
assets.  Still  further  construing  the  later 
laws,  the  New  York  Court  of  Appeals,  in 
People's  Bank  v.  CathoUc  Church,  109  N.  Y. 
512,  17  N.  E.  408,  said  that  under  them  the 
memliers  of  a  congregation  became,  in  a 
sense,  members  of  the  corporation;  init 
nevertheless  in  an  incorporated  Roman 
Catholic  Church,  the  trustees  were  invested 
with  exclusive  power  to  manage  and  control 
the  corporatlbn,  and  were  self-perpetuating 
and  independent  of  the  congregation.  Some- 
times it  will  be  very  useful  for  churches  to 
incorporate  in  order  to  transact  their  secular 


them  the  Roman  Catholic,  are  of  world-wide 
extent  and  vast  membership,  with  congre- 
gations, parishes,  and  established  hierarchies 
and  councils  In  every  land.  For  ages  they 
hare  observed  a  nnlform  polity,  not  only  in 
spiritual  matters,  but  in  the  transaction  of 
secular  business  and  the  management  of 
their  properties.  To  force  upon  them  an  un- 
accustomed economy  would  introduce  con- 
fusion and  embarrassment;  whereas  to  re- 
fuse them  corporate  capacity,  except  on  the 
condition  of  renouncing  their  customs,  would 
be  illiberal  treatment  by  the  state.  The  rec- 
ord indicates  that  in  the  Roman  Catholic 
communion,  the  tiOes  to  church  possessions 
are  vested  in  the  bishops  and  archbishops, 
who  manage  them,  either  directly  or  through 
the  parish  priests,  and  without  participa- 
tion by  the  congregation.  A  statutory  alter- 
ation of  the  form  of  church  government 
may  not  constitute  interference  with  mat- 
ters of  faith,  yet,  nevertheless,  the  right  of 
every  religious  sect  to  preserve  the  peculiar 
economy  it  prefers,  and  perhaps  has  obeyed 
Immemorlally,  touches  closely,  if  it  is  not 
part  of,  that  religious  freedom  which  Amer- 
ican Constitutions  guarantee.  Const.  Mo. 
1875,  art  2,  if  6,  6,  7  (Ann.  St  1906,  pp. 
130.  181). 

This  truth  was  admirably  set  forth  In  the 
opinion  of  the  Court  of  Appeals  of  South 
Carcdlna  in  the  cognate  case  of  Harmon  v. 
Dreher,  Speer's  £<q.  87,  123,  wherein.  In  an- 
swer to  the  argument  that  the  congregation 
should  govern,  the  court  said,  if  it  was  the 
case  of  a  Congregational  church,  this  might 
be  true,  because.  If  the  congregation  had 
been  so  incorporated,  it  would  be  according 
to  the  very  terms  of  the  association  that  the 
majority  should  govern.  "But  If  the  incor- 
poration of  the  church  as  a  Lutheran  church 
imports  what  has  been  stated  In  evidence, 
It  would  be  a  breach  of  all  liberty,  as  well 
aa  of  faith,  that  the  majority  should  impose 
a  new  contract  upon  the  minority.  Suppose 
a  majority  should  next  year  spring  up  in 
favor  of  the  Roman  Catholic  or  Mobammedan 
religion,  and  introduce  auricular  confession 
and  indulgences,  or  the  Koran,  into  this 
congregation,  would  not  these  defendants, 
however  small  a  minority  they  might  form, 
see  and  feel  that  their  liberties  were  tram- 
pled on,  by  so  gross  a  violation  of  the  con- 
tract of  association  contained  in  their  char- 
ter? The  truth  is  that  liberty  Is  violated 
wherever  contracts  are  infringed,  as  much 
where  the  infringement  consists  in  the  pro- 
vision of  a  charter  as  where  a  majority  of 
mercantile  copartners  choose  to  make  their 
will,  and  not  their  articles,  the  rule  of  their 
conduct;  aa  much  where  the  charter  Is  to 
a  religious  body  as  where  it  Is  to  a  civil 
corporation."     It   would   be   tyrannical   to 


such  a  course  Is  required  In  order  to  safe- 
guard some  paramount  policy  of  the  state; 
and  we  do  not  see  that  the  weal  of  the  pab- 
11c  in  this  commonwealth  would  be  threaten- 
ed by  tolerating  different  kinds  of  chnrcb 
government  any  more  than  it  is  by  tolerating 
different  creeds  and  devotional  rites.  More- 
over, the  property  conveyed  by  the  Fran- 
ciscan Fathers  was  granted  by  an  order  of 
the  Roman  Catholic  Church  to  a  high  prel- 
ate of  said  church,  in  trust  for  one  of  its 
congregations,  and,  aa  we  may  reasonably 
presume,  in  the  expectation  It  would  be  held 
and  administered  according  to  Roman  Catho- 
lic usages.  The  evidence  proves  there  is  a 
graded  hierarchy  in  the  Catholic  Church, 
extending  from  the  priests  of  parishes 
through  bishops  and  archbishops,  to  the 
Roman  See;  and,  as  said,  the  higher  clerl-  ■ 
cals,  and  not  the  congregation,  hold  title  to 
and  manage  temporalities. 

The  courts  of  the  country  have  been  call- 
ed on  ott&i  to  adjudicate  property  rights  In 
consequence  of  divisions  In  churches  and 
sects,  and  have  expounded  the  principles  of 
law  whldj  ought  to  govern  these  rights  with 
learning,  wisdom,  and  serious  concern  to 
promote  perfect  freedom,  not  only  of  con- 
science and  creed,  but  of  denominational 
usages.  We  cannot  review  the  judgments  of 
eminent  tribunals  in  cases  cited  infra  where 
these  questions  were  considered,  but  will 
state  what  we  tlilnk  is  the  principle  perti- 
nent to  the  point  In  present' controversy,  and 
deducible  from  them,  looking  with  more  care 
into  the  two  or  three  decisions  which  are 
most  germane.  The  principle  Is  this:  When 
a  church  has  been  Incorporated,  the  regula- 
tions and  customs  of  the  communion  to 
which  it  belongs  regarding  the  disposition  of 
secular  business  will  be  respected  by  the 
courts  as  far  as  possible;  and,  if  the  mode 
of  government  In  force  In  the  denomination 
at  large  Is  not  by  congregations,  but  by  su- 
perlor'clerlcal  personages,  assemblies,  synods, 
councils,  or  consistories,  the  authority  of 
these  will  not  be  displaced  if  it  can  be  up- 
held consistently  with  the  laws  of  the  sov- 
ereignty. In  Prickett  v.  Wells,  117  Mo.  502, 
505,  24  S.  W.  52,  63,  oar  Supreme  Court  said : 
"The  people  of  that  society  (Christian  Church  i 
in  the  exercise  of  their  religious  liberty,  bad 
the  undoubted  right  to  adopt  rules  for  their 
own  church  government  If  not  Inconsistent 
with  the  Constitution  and  laws  of  the  l&xsA. 
In  adjusting  their  respective  claims  to  the 
use  of  the  church  property,  as  between  them- 
selves, the  civil  courts  will  give  effect  to 
those  rules,  subject  to  the  qualification  just 
ad/^rted  toj'  That  language  was  copied  witb 
approval  in  Ruasie  v.  Brazsell,  128  Mo.  83, 
112,  30  S.  W.  526,  49  Am.  St  Rep.  542.  and 
both  cases  were  controversies  over  churcli 
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property.  In  passing  on  a  similar  contro- 
versy In  an  Incorporated  Presbyterian  church, 
a  sect  governed  by  graded  assemblies,  and 
not  by  congregations,  the  Supreme  Court  of 
the  United  States  decided  the  property  was 
held  by  the  trastees  according  to  the  consti- 
tution, usages,  and  laws  of  the  Presbyterian 
communion.  Watson  t.  Jones,  80  U.  S.  679, 
720,  20  L.  Ed.  666.  It  Will  be  seen.  In  the 
report  of  the  decision  of  the  Court  of  Ap- 
peals of  Kentucky  In  the  same  case  (2  Bush 
[Ky.]  332),  that  land  had  been  conveyed  to 
three  persons  and  their  successors,  to  be 
chosen  by  the  congregation,  in  trust  for  the 
Third  Presbyterian  Church  of  Louisville. 
The  congregation  sidlt  into  two  factions  over 
the  question  of  slavery,  and  the  General 
Assembly  of  the  denomination  ordered  an 
election  by  the  congregation  of  foor  addi- 
tional trustees,  plainly  to  give  control  of  the 
property  to  the  faction  favored  by  the  Gen- 
eral Assembly.  Said  faction  elected  the  new 
trustees,  and  the  question  was  whether  they 
were  entitled  to  act.  The  judgment  of  thfe 
Supreme  Court  of  the  United  States  In  their 
favor  was  contrary  to  the  Judgment  of  the 
state  Court  of  Appeals,  and  its  ultimate  ef- 
fect was  to  award  control  of  the  pre^rty  of 
the  church  to  the  General  Assembly,  Instead 
of  leaving  it  with  the  congregation,  on  the 
ground  that  the  former  body  was  supreme  by 
the  laws  of  the  denomination.  The  same 
principle  was  applied  in  passing  on  nearly 
the  Identical  point,  by  our  Supreme  Court  in 
State  ex  rel.  v.  Farrls,  45  Mo.  183.  That  con- 
troversy was  over  the  right  of  certain  per- 
sons to  act  as  trustees  of  Llndenwood  Col- 
lege. Those  persons  had  been  elected  trus- 
tees by  the  St  Louis  Presbytery,  and  this 
was  according  to  the  charter  of  the  college 
granted  by  the  Legislature.  But  prior  to 
their  election  the  St  Louis  Presbytery'  had 
been  cut  off  from  the  denomination  by  a 
resolution  of  its  General  Assembly.  The  Su- 
preme Court  held  this  fact  iuvalldated  the 
election,  because  under  the  usages  and  laws 
of  the  denomination  the  Assembly  possessed 
"the  unlimited  control  of  superintending  the 
concerns  of  the  whole  church  and  of  sup- 
pressing Bchlsmatical  contentions  and  dispu- 
tations." The  general  rule  is  in  accordance 
with  those  decisions,  and  is  followed  most 
frequently  under  these  circumstances:  A 
schism  occurs  in  some  congregation  over  a 
tenet  of  faith,  and  two  factions  claim  the 
church  propierty,  whereupon  it  will  be  award- 
ed to  the  one  which  adheres  to  the  original 
doctrines  of  the  church;  and  the  decisions 
of  the  church  judicatories  as  to  what  these 
doctrines  .ire  will  be  accepted  by  the  civil 
courts,  when  such  Judicatories  exist  and 
have  authority  to  decide.  The  civil  courts 
are  concerned  with  points  of  faith  only  when 
they  must  be  ascertained  in  order  to  know 
where  the  property  belongs.    ' 

In  Harmon  v.  Dreher,  supra,  the  contro- 
versy  was  over  the  power  of  a  dissident 


Lutheran  congregation,  which  had  been  In- 
corporated, to  employ  a  certain  pastor  and 
control  the  property  of  the  church  as  against 
the  decree  of  the  synod,  and  the  claim  of  the 
congregation  was  rejected.  In  Gibson  v. 
Armstrong,  7  B.  Mon.  (Ky.)  481,  491,  there 
was  a  factional  struggle  over  a  church  house 
of  the  Methodist  Episcopal  denomination, 
the  government  of  which  is  by  a  General 
Conference,  and  the  court  said:  "It  is,  In 
fact,  the  local  society  worshipping  at  the 
place  that  is  entitled  to  the  use,  and  individ- 
uals are  entitled  only  as  members  of,  and  in 
suboidinatlon  to  the  society,  to  which  in  its 
organized  form  and  in  subjection  to  the 
rules  and  discipline  and  general  legislation 
of  the  church  of  which  itself  Is  a  part  be- 
long the  immediate  use  and  control  of  the 
local  premises.  Any  dispute  between  indi- 
viduals and  the  society  in  regard  to  the  fact 
of  membership,  or  the  rights  pertaining  to 
that  relation,  must  present  an  ecclesiastical 
question,  of  which  the  decision  by  the  tri- 
bunals of  the  church  would,  in  general,  be 
regarded  as  final  by  the  civil  power."  Other 
cases  which  accept  the  proposition  we  have 
quoted  are  Shannon  v.  Frost,  3  B.  Mon.  (Ky.) 
263;  Den  v.  Bolton,  12  N.  J.  Law,  206; 
Den  V.  Pilling,  24  N.  J.  Law,  653,  657;  Ger- 
man Refd.  Church  v.  Seibert;  3  Pa.  291 ;  Pul- 
ls V.  Iserman,  71  N.  J.  Law,  408,  58  Atl.  554; 
Dnessel  v.  Proch,  78  Conn.  343,  62  Ati.  162, 
3  L.  R.  A.  (N.  S.)  854;  Ferrarla  v.  Vascon- 
cellos,  31  111.  25;  Sdiradl  v.  Dornfeld,  52 
Minn.  465,  55  N.  W.  49;  Andrews  v.  An- 
drews, 110  ni.  223;  Christian  Church  v. 
Church  of  Christ,  210  111.  603,  76  N.  E.  703. 
Our  present  Interest  In  those  opinions  has 
no  relation  to  schismatic  dissensions,  but  is 
with  the  underlying  principle  of  the  Judg- 
ments that  deference  will  be  accorded,  when 
possible,  to  the  established  tribunals  and 
settled  usages  of  a  denomination,  not  only  in 
matters  of  doctrine,  but  of  church  govern- 
ment; and  certainly  the  principle  ought  to 
apply  in  a  case  like  this,  where  there  has 
been  no  attempt  to  deprive  any  member  of 
the  congregation  of  the  enjoyment  of  Its 
property,  and  the  question  goes  only  to  who 
shall  administer  the  trust  Hence  Watson  v. 
Garvin,  54  Mo.  353,  whatever  was  the  exact 
point  therein  decided,  is  not  apposite. 

The  foregoing  examination  of  the  adjudged 
cases,  and  reflections  upon  them,  have  been 
Indulged  rather  because  they  suggest  the  spir- 
it in  which  we  should  approach  the  interpre- 
tation of  our  statutes  for  the  incorporation 
of  religious  bodies,  which  Is  the  main  task 
before  us,  than  because  they  make  manifest 
what  the  true  Interpretation  is.  We  should 
adopt,  if  we  can,  such  a  view  of  the  law  a» 
win  permit  religious  bodies  to  'be  incorporat- 
ed, and  yet  preserve  their  original  form  of 
church  government,  instead  of  revolution- 
izing it  from  a  blerarchlal  or  synodlcal  into 
a  congregational  form;  and  we  ask  whether 
our  statutes  can  be  so  construed  without  do- 
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ins  ylolence  to  tbeir  lan^age  and  Intention. 
At  this  point  tbe  course  of  constitutional 
and  legislative  enactments  on  the  subject  be- 
comes important,  as  pointing  to  an  alteration 
in  the  policy  of  the  state.  Tbe  Constitution 
of  1865  declared  no  religious  corporation 
could  be  established  in  this  state,  except  that 
by  a  general  and  uniform  law  any  religious 
society  might  become  a  body  corporate  for 
the  sole  purpose  of  acquiring,  holding,  nslng, 
and  disposing  of  such  land  as  might  be  re- 
quired for  a  bouse  of  public  worship,  chapel, 
etc.,  "and  contracting  in  relation  to  such 
land  and  the  buildings  th^eon  through  a 
board  of  trustees  selected  by  themselves." 
Article  1,  J  12.  The  Constitution  of  1875  de- 
clared :  "No  religious  corporation  can  be  es- 
tablished in  this  state  except  such  as  may  be 
created  under  the  general  law  for  the  pur- 
pose of  holding  title  to  real  estate  for  church 
edifices,"  etc.  Article  2,  {  8  (Ann.  St  1906,  p. 
131).  This  Constitution,  unlike  that  of  1866, 
says  nothing  about  the  management  of  the 
properties  of  an  incorporated  religious  so- 
ciety by  a  board  of  trustees  "selected  by 
themselves."  Hence,  whereas  the  former  re- 
quired the  board  of  trustees  to  be  selected  by 
members  of  the  society  or  congregation,  the 
second  required  nothing  of  the  kind,  but  left 
the  matter  open  to  legislative  regulation; 
and,  if  no  statutory  rule  was  imposed,  then 
presumably  to  the  laws  and  usages  of  the 
denomination.  Turning  to  the  legislation  un- 
der the  Constitution  of  1865,  we  find  the  first 
statute  enacted  did  not,  in  express  terms,  em- 
power religions  societies  to  organize  under 
it,  but  allowed  any  association  of  persons  de- 
sirous of  becoming  Incorporated  for  benevo- 
lent or  charitable  purposes  to  present  to  the 
circuit  court,  or  judge  in  vacation,  a  copy 
of  the  articles  of  agreement  of  the  associa- 
tion, and  a  list  of  all  their  members,  together 
with  a  petition  for  a  certificate  of  incorpora- 
tion. 1  Wag.  St.  c.  87,  art  8,  I  2.  Whether 
a  church  might  have  organized  under  that 
article  was  never  determined;  for  the  first 
case  which  occurred  regarding  a  church  cor* 
poration  and  who  composed  it  fell  under  the 
amending  act  of  1872  (Laws  1871-72,  p.  16), 
which  provided  specifically  for  the  forma- 
tion of  religious  bodies  politic,  and  empower- 
ed any  number  of  persons  not  less  than  three 
to  become  an  Incorporated  church,  religious 
society,  or  congregation,  by  complying  with 
the  provisions  of  said  article  8,  save  that  it 
declared.  If  the  petition  was  signed  by  all 
the  persons  making  the  application,  this 
would  be  sufficient  and  that  "when  so  incor- 
porated such  persons  and  their  associates  and 
successors"  should  be  known  by  the  name 
specified  in  the  certificate,  and  be  entitled  to 
all  the  privileges  and  powers  conferred  by 
the  Constitution  of  the  state  on  such  bodies. 
1  Wag.  St  p.  340,  c.  37,  art  8,  S  6;  Sess. 
Acts  1871-72,  p.  16.  ODhe  amendment  related 
only  to  religious  societies,  and  Involved  two 
noticeable  variations  from  the  prior  provi- 
sions of  the  article  regarding  the  organiza- 


tion of  such  associations  as  were  prevloosly 
either  enumerated  or  Implied  by  its  languages 
Tbe  variations  were  that  no  list  of  meml>ers 
of  the  congregation  was  required  in  ctmnec- 
tlon  with  the  petition  for  incorporation,  and 
the  persons  who  applied  for  the  charter,  and 
their  associates  and  successors,  were  to  con- 
stitute the  body  politic.  It  is  unlikely  tbe 
article  was  passed  because  it  was  deemed 
impossible  for  religious  societies  to  incorpo- 
rate under  the  article  as  It  stood;  for  said 
article,  as  well  as  the  amendatory  act  of 
March  5,  1868  (Laws  1868,  p.  28),  and  chapter 
70  of  the  General  Statutes  of  1865,  all  par- 
ported  in  their  captions  to  relate  to  tbe 
incorporation  of  "Benevolent,  Beligious  and 
Educational  Associations,"  thus  fairly  Imply- 
ing that  a  religious  association  might  organ- 
ize under  tbe  provisions.  More  probably  tbe 
purpose  was  to  evade  the  necessity  of  append- 
ing a  list  of  members  of  a  congregation  to  the 
petition  for  a  certificate,  and  especially  to 
evade  taking  them  Into  the  Incorporated  body. 
Whether  the  act  was  passed  from  this  mo- 
tive or  not  It  certainly  attempted  to  dis- 
pense with  those  requirements,  and  tbe  rea- 
son tor  the  attempt  is  clear.  It  must  be  in- 
convenient, if  not  mischievous,  to  Include  all 
the  communicants  of  a  congregation  in  an  or- 
ganic body. 

We  have  dwelt  on  the  Injustice  of  requiring 
a  change  of  church  polity  as  the  condition 
of  corporate  existence,  and  It  Is  to  be  con- 
sidered that  religious  assemblies,  unlike  most 
nonmercenary  associations,  usually  contain 
children  who  are  unfit  to  sharfe  in  the  govern- 
ment of  a  corporation,  far  more  so  than  they 
are  to  sign  the  petition  for  a  certificate,  and 
their  incapacity  to  do  this  was  remarked  in 
North  St.  Louis,  etc.,  Church  v.  McGowau, 
62  Mo.  279,  287.  Nevertheless,  the  Supreme 
Court  in  said  case  frustrated  the  purpose 
of  the  amendment  by  construing  It  in  con- 
nection with  section  2  of  the  act  of  1868  (1 
Wag.  St  c.  37,  art  8,  i  1),  and  holding  that 
by  force  of  the  latter  section,  the  law  con- 
tinued to  confer  membership  In  the  corpora- 
tion on  every  member  of  the  congregation. 
The  statutes  thus  construed  must  have  woi^- 
ed  unsatisCactorily;  for  in  the  Itevlsiou  of 
1879,  and  after  the  announcement  of  tbe  de- 
cision in  North  St.  Louis,  etc..  Church  v.  Mc- 
Gowan,  radical  alterations  were  made  In  the 
law,  and  we  note  tbe  omission  to  require  a 
list  of  tbe  members  of  the  association  out 
of  which  the  corporation  arises.  The  present 
statutes  say  "any  number  of  persons,  not  less 
than  three,  who  shall  have  associated  them- 
selves by  articles  of  agreement  in  writing,  as 
a  society,  company,  association  or  organiza- 
tion formed  for  benevolent,  religions,  scien- 
tific, fraternal-beneficial  or  educational  pur- 
poses, may  be  consolidated  and  united  Into  a 
corporation.  Such  articles  of  agreement  may 
be  organic  regulations,  or  a  constitution,  or 
other  form  of  association."  Rev.  St.  1S79. 
{  970  (Rev.  St  1899,  {  1394,  art  11,  c.  12 
[Ann.  St  1906,  p.  1103]).    The  next  section 
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provides  tbe  method  of  Incorporating,  which 
Is  for  the  president,  secretary,  and  treasur- 
er, or  other  chief  officers,  to  sttbmlt  articles 
of  agreement  with  a  petition  praying  for  a 
pro  forma  decree.  As  soon  as  the  decree  Is 
granted,  the  Secretary  of  State  must  Issue  a 
certified  copy  of  the  articles  of  agreement 
and  the  appended  certificates,  and  "thereupon 
the  petitioners,  their  associates  and  succes- 
sors shall  be  created  and  be  a  body  politic." 
From  that  language  we  understand  the  con- 
stituents of  the  corporation  are  the  petition- 
ers, such  persons  as  they  shall  associate  with 
them,  and  their  successors.  In  section  1397 
of  the  present  Revised  Statutes  of  1899  (Ann. 
St  1906,  p.  1106),  the  classes  of  associations 
which  may  be  organized  under  the  article 
are  enumerated,  and  Include  "any  associa- 
tion, congregation,  society  or  church  organi- 
zation formed  for  religious  purposes."  This 
section  would  permit  an  entire  congregation 
to  incorporate,  but  does  not  require  It  to  do 
80,  though  we  think,  If  the  form  of  church 
government  was  congregational,  the  law 
would  compel  the  reception  of  every  com- 
municant, or  at  least  every  one  of  adult 
years,  Into  the  corporate  body  organized  to 
control  the  policy  and  property  of  the  church 
to  which  they  belonged.  Section  1400  (Ann. 
St.  1906,  p.  1106)  says  a  body  politic  may  be 
formed  under  tbe  article  to  execute  a  trust, 
the  purpose  of  which  Is  within  Its  purview, 
and  to  talce  title  to  any  property,  real  or  per- 
sonal, for  the  purposes  of  such  trust  By 
virtue  of  this  section  corporations  may  be 
formed,  as  tbe  one  under  examination  was, 
to  execute  trusts  of  property  settled  to  the 
uses  of  churches  and  benevolent  societies; 
and  It  looks  Improbable  that  tbe  Legislature 
contemplated  the  necessity  of  admitting  chil- 
dren to  share  in  such  a  responsibility.  The 
more  reasonable  view  Is  that  no  Inflexible 
methods  of  constituting  membership  and  reg- 
ulating the  economy  of  the  several  species  of 
corporations  authorized  by  the  article  were 
prescribed,  but  the  Intention  was  for  these 
matters  to  depend  largely  on  the  various  pur- 
poses of  the  organized  bodies,  the  duties  they 
were  to  perform,  and  tbe  character  of  tbe 
voluntary  associations  out  of  which  they 
would  spring.  Sometimes  it  will  be  proper  or 
necessary  for  all  the  members  of  such  as- 
semblies to  be  united  in  the  organic  body, 
and  sometimes  this  will  be  unnecessary,  or, 
perhaps,  Impossible.  The  language  employed 
In  the  several  sections  of  the  article  Is  no- 
where definite  regarding  who  shall  compose 
said  body;  but,  so  far  as  this  is  implied,  the 
Implication  seems  to  be  that  the  subscribers  to 
the  articles  of  agreement,  and  such  persons 
as  they  may  associate  with  them,  shall  be  tbe 
corporators.  It  Is  certain  no  enumeration  of 
the  members  of  the  congregation  or  other 
volvmtary  assembly  Is  required,  nor  do  we 
find  any  words  which  signify  they  shall  be 
constituents  of  tbe  corporation;   and  It  was 


such  a  requirement  that  induced  the  Supreme 
Court,  In  construing  the  act  of  1872,  to  hold 
the  entire  congregation  composed  the  corpo- 
ration. The  constitutional  and  statutory  al- 
terations we  have  pointed  out  were  not  acci- 
dental, but  purposive,  and  were  made  to  give 
effect  to  a  different  policy  from  what  had 
formerly  prevailed.  In  our  opinion  the  ob- 
ject was  to  endow  religious  societies  and 
churches  with  corporate  franchises  and  pow- 
ers without  sacrificing  their  established  pol- 
ity. We  so  conclude,  mainly  for  two  rea- 
sons: The  act  of  1872,  which  initiated  the 
departure  In  legislation,  referred  only  to 
those  associations,  plainly  sought  to  eliminate 
the  necessity  of  submitting  to  majority  rule 
In  every  instance,  and,  when  this  purpose 
miscarried,  other  alterations  in  the  law  were 
made  to  realize  It 

We  hold  the  plaintiffs  were  neither  mem- 
bers of  the  Incorporated  body  known  as 
"Polish  Roman  Catholic  St  Staniolaus  Par- 
ish," nor  entitled  to  a  decree  to  confer  mem- 
bership on  them.  Hence  the  Judgment  will 
be  affirmed.    All  concur. 


CRAMER  T.  BARMON. 

(Kansas  City  Court  of  Appeals.    Missouri. 

May  8,  1909.) 

1.  Mauc^ous  Pbosecution  (§  64*)— Want  of 
Pbobablb  Cause— Evidence. 

In  an  "action  for  malicious  prosecution,  it 
is  not  necessary  to  show  by  direct  testimony 
tliat  defendant  did  not  believe  plaiotiS  guilty 
of  the  crime  charged,  or  that  false  testimony 
was  souglit  and  procured,  but  it  is  safficient  to 
establish  the  facts  by  indirect  evidence. 

[Ed.  Note.— For  other  cases,  see  Malicioas 
Prosecution,  Cent  Dig.  {  151 ;  Dec.  Dig.  {  64.*] 

2.  Malicious  Pbosecution  (S  67*)— Damages 
— Mental  Suitebino. 

One  snlDg  for  malicious  prosecution  may 
recover  for  the  mental  distress  suffered  during 
the  continuance  of  the  criminal  case  obtained 
at  his  request  to  enable  him  to  prepare  his 
defense. 

[£kl.  Note.— For  other  cases,  see  Malicious 
Prosecution,  Cent  Dig.  i  155;  Dec.  Dig.  { 
67.*] 

Appeal  from  Circuit  Court,  Jackson  Coun- 
ty ;  John  O.  Park,  Judge.   . 

Action  by  Jacob  Cramer  against  William 
Barmon.  From  a  Judgment  for  plaintiff,  de- 
fendant appeals.    Affirmed. 

See,  also,  126  Mo.  App.  54,  103  S.  W.  1086. 

Rlngolsky  &  White,  for  appellant.  Leon 
Block  and  Frank  P.  Sebree,  for  respondent 

ELLISON,  J.  This  action  Is  for  malicious 
prosecution  on  a  charge  of  receiving  stolen 
goods,  in  which  plaintiff  recovered  Judgment 
In  tbe  trial  court.  It  appears  that  the  par- 
ties each  owned  a  clothing  store  in  the  north 
part  of  Kansas  City,  Mo.;  that  they  were 
formerly  friends  of  the  same  nationality. 
This  Is  tbe  second  appeal  of  the  case.  The 
first  is  reported  in  126  Mo.  App.  54,  103  S. 


•ror  oUier  eaiM  M«  uma  toplo  and  Mctlon  NUMBER  In  Dec.  *  Am.  Dtsi.  1207  to  date,  *  Reportar  tndazM 


Digitized  by 


Google 


1180 


118  SOUTHWESTERN  REFOBTBB. 


(ICOL 


W.  1086,  to  which  we  refer  for  a  full  history 
of  the  mattera  leading  up  to  the  institution 
of  the  action  and  upon  which  it  is  founded. 
The  second  trial,  as  did  the  first,  resulted  in 
a  verdict  for  the  plaintiff.  The  principal  ob- 
jections urged  against  the  Judgment  In  a  gen- 
eral way  amount  to  an  attack  upon  the  suflS- 
clency  of  the  evidence  to  sustain  the  verdict. 

Objections  are  particularised  in  criticism  of 
an  instruction  given  by  the  court  of  its  own 
motion,  submitting  the  hypothesis  of  defend- 
ant having  prosecuted  plaintiff  without  be- 
lieving blm  to  be  guilty,  or  by  false  and 
fraudulent  evidence.  It  is  claimed  that  there 
is  no  evidence  that  defendant  did  not  believe 
him  guilty,  or  that  false  testimony  was 
sought  and  procured.  This  claim  is  arguetd 
as  though  there  should  be  direct  or  aflSrma- 
tive  testimony  which  In  express  terms  show- 
ed those  things.  It  is,  of  course,  not  neces- 
sary that  such  should  be  the  character  of  the 
evidence..  It  is  sufficient  If  the  evidence  be 
of  such  nature  that  reasonable  inference 
would  lead  to  a  conclusion  that  those  things 
were  true;  and  of  this  character  of  proof 
there  was  an  abundance.  Defendant  was  an 
active  prosecutor  of  the  charge  against  plain- 
tiff from  the  beginning,  and  many  circum- 
stances and  incidents  developed  In  the  evi- 
dence which  Justified  giving  the  Instruction. 
Among  other  circumstances  it  was  shown, 
and  since  the  verdict  was  for  plaintiff  we 
must  assume  was  truly  shown,  that  defend- 
ant offered  to  settle  the  matter  'if  plaintiff 
would  pay  him  $500,  and  that  he  stated  he 
did  not  wish  to  prosecute  the  man  who  stole 
the  goods,  but  merely  to  bold  him  as  a  men- 
ace to  plaintiff. 

On  July  10,  1889,  plaintiff  appeared  in  the 
criminal  court,  and  that  court  of  its  own  mo- 
tion continued  the  case  to  the  October  term 
"for  want  of  time  to  try  the  same."  At  the 
October  term  the  state  appeared  by  the  pros- 
ecuting attorney,  and  the  plaintiff  (defendant 
there)  applied  for  and  obtained,  a  continu- 
ance (cause  not  stated  in  the  record)  until  the 
January  term  following,  when  the  case  was 
dismissed.  At  the  trial  of  the  case  at  bar 
plaintiff  was  asked,  over  defendant's  objec- 
tion, the  following  question :  "Were  yon  wor- 
ried about  this  case?'  He  answered:  "lam 
pretty  near  played  out  all  my  life  since  the 
first  time  in  the  beginning  when  they  took 
me  to  Jail."  The  objection  was  that  as  the 
state  was  ready  for  trial,  and  the  continu- 
ance, at  least  from  October  to  January,  was 
at  plalntifTs  request,  he  should  not  be  allow- 
ed damage  for  his  mental  distress,  etc.,  dur- 
ing that  period.  The  objection  is  not  well 
taken.  It  would  be  unjust  and  unreasonable 
to  permit  one  to  escape  a  part  of  his  liabili- 
ty from  the  fact  that  his  unlawful  and  ma- 
licious conduct  extended  over  a  space  of  time 
it  would  not  have  covered  had  the  party 
wrongfully  accused  not  procured  a  continu- 
ance.   Presumably  a  continuance  granted  at 


his  request  was  that  he  might  become  pre- 
pared to  resist  the  false  accusation.  Tbe 
damage  accruing  during  such  period  would 
certainly  be  tbe  proximate  result  of  tbe 
wrongdoer's  conduct 

In  our  opinion  there  is  no  sufficient  cause 
for  disturbing  the  Judgment;  and  it  is  af- 
firmed.   All  concur. 


WIIil/IAMS  V.  cm  OF  ST.  JOSEPH. 

(Eiinsas  City  Court  of  Appeals.    MUsourL 

May  8,  1900.) 

Appeal  and  Ebrob  (J  222*)— Resebvatio:*  or 
Gbounds  ot  Review— Exceptions  to  Rdi,- 
inos  ON  Motion  fob  New  Tbiai^ 

Where  a  motion  for  new  trial  is  overruled, 
and  do  objections  taken  or  exceptions  saved,  the 
appellate  court  cannot  pass  upon  matters  of  ex- 
ception daring  tbe  trial. 

[Eld.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {  1333 ;   Dec.  Dig.  %  222.*] 

Appeal  from  Circuit  Court,  Bachanan 
County ;  W.  D.  Rusk,  Special  Judge. 

Action  by  Anna  M.  Williams  against  the 
City  of  9t  Joseph.  Judgment  for  plaintiff, 
and  defendant  appeals.    Affirmed. 

W.  B.  Norrls  and  O.  B.  Shnltz,  for  appel- 
lant   James  W.  Boyd,  for  respondent 

ELLISON,  J.  This  action  was  brought 
against  the  defendant  city  for  damages  al- 
leged to  have  been  caused  to  plaintiff's  prop- 
erty. The  Judgment  in  the  trial  court  was 
for  tbe  plaintiff  in  tbe  sum  of  $200,  and  de- 
fendant appealed. 

Tbe  defendant's  motion  for  new  trial  was 
overruled,  and  it  acquiesced  therein,  since 
it  did  not  object  and  except  In  sucb  cir- 
cumstances we  cannot  pass  upon  the  matters 
of  exception  during  the  trial;  and,  as  there 
does  not  appear  to  be  any  error  in  the  record 
proper,  the  Judgment  will  be  affirmed.  All 
concur. 


JONES  T.  WHITNEY  et  al. 

(Kansas  City  Court  of  Appeals.     Missouri. 

May  8,  1809.) 

Pleading  (f  248*)  —  Ahknduent  or  Coit- 

FLAINT— DUVEBENT  OaOSB  OF  ACTION. 
Rev.  St.  1888,  {  3431  (Ann.  St.  1906,  p. 
1969),  makes  a  stakenolder  liable  to  erery  party 
placing  money  in  his  hands,  provided  a  de- 
mand IS  made  for  the  return  previous  to  the  ex- 
piration of  the  time  agreed  on  far  tke  determina- 
tion of  the  wager;  and  section  8482  provides 
that  actions  for  the  recovery  of  money  placed 
in  the  bands  of  a  stakeholder  shall  be  brought 
within  three  months  from  the  time  the  right  of 
action  accrues.  A  petition  in  an  action  to  re- 
cover money  wagered  on  a  foot  race  based  the 
right  to  recover  on  tbe  ground  that  defendants 
conspired  together  to  steal  plaintitTs  maney,  and 
was  brought  against  the  stakeholder  and  other*, 
and,  after  the  expiration  of  the  time  for  hriag- 
ing  the  action  had  elapsed  under  section  34X2, 
plaintiff  by  an  amended  petition  sought  to  re- 
cover on  the  ground  that  he  lost  his  oMBey  oa 
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covrry  under  such  amended  petition  against  the 
•talceholder  and  the  other  defendants. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Dec.  Dig.  {  24a*] 

Appeal  from  Circuit  Court,  Buchanan 
County;   Henry  M.  Ramey,  Judge. 

Action  b^  John  C.  Jones  against  J.  M. 
Whitney  and  others.  Judgment  for  plain- 
tiff, and  defeodants  appeal.  Reversed  and 
remanded. 

Mytton  &  Parkinson,  for  appellants.  Dun- 
can &  Utz,  for  respondent 

BROADDUS,  P.  J.  The  plaintiff  sues  to 
recover  money  wagered  on  a  foot  race.  On 
th&  23d  day  of  July,  1908,  the  plaintiff  laid 
a  wager  with  defendant  Scott  on  the  result 
of  a  foot  race  to  be  made  between  Ray 
Leach  and  A.  Sportsman.  There  were  ar- 
ticles of  agreement  for  the  race  by  defendant 
Scott  and  by  plaintiff  under  the  name  of  J. 
Qmith,  as  principals,  and  A.  Sportsman  and 
Bay  Leach  under  the  name  of  Lew  Wood- 
ruff, as  the  ruimers.  Altogether  $1,840  was 
wagered,  as  follows:  $920  by  defendant 
Scott,  and  $920  by  plaintiff,  $200  of  which, 
plaintiff  obtained  from  defendant  S.  Q. 
Brown,  who  was  the  stakeholder.  A  100 
yards'  distance  was  measured  off,  and  at 
the  report  of  a  pistol  the  race  started.  From 
this  time  on  there  Is  a  great  deal  of  con- 
flict In  the  evidence.  On  the  part  of  plain- 
tiff the  evidence  tends  to  show  that,  before 
the  race  was  finished,  defendant  Scott  drew 
a  pistol,  and,  when  near  the  finish,  thrust 
It  In  the  face  of  Sportsman,  who  was  in  the 
lead,  and  threatened  to  kill  him,  which 
caused  Sportsman  to  dodge  and  fall,  and  In 
80  doing  he  tripped  and  threw  the  other 
runner;  that  Scott  met  Brown  some  dls- 
tanct  back  from  the  place  of  finish,  and  Im- 
mediately demanded  the  money,  at  the  same 
time  threatening  and  flourishing  his  pistol; 
that  plaintiff  objected  to  the  money  being 
given  to  him,  on  the  ground  that  there  was 
no  decision  of  the  Judges  as  yet,  and  that 
tbe  race  was  unfair ;  that  defendant  Brown 
appeared  to  be  Intimidated  and  delivered  the 
money  to  Scott  and  all  three  defendants 
went  away  together;  that  afterwards  on  the 
same  day  tbe  three  were  arrested  while 
eating  their  dinner  together  and  taken  to 
tbe  police  department  of  the  city  of  St. 
Joseph,  where,  upon  being  searched.  It  was 
found  that  Scott  had  upon  his  person  $1,094.- 
85,  Whitney  $294.20,  and  Brown  $420.05, 
making  a  total  of  $1,808.80,  or  less  in  amount 
$31.40  than  tbe  amount  wagered.  Tbe  de- 
fendants' evidence,  on  the  contrary,  la  radi- 
cally different.  It  tends  to  show  that,  when 
tbe  runners  bad  got  within  about  10  or  12 
feet  from  tbe  finish.  Sportsman  fell  down,  and 


come  across  tbe  line,"  which  be  proceeded 
to  do.  And  tbe  evidence  was  also  conflict- 
ing whether  or  not  tbe  Judges  had  decided 
tbe  race  when  plaintiff  called  tbe  race  off 
and  demanded  his  money.  But  there  was 
no  dispute  that  all  three  defendants  left  the 
place  together,  and  that  they  were  arrested 
while  still  In  company.  The  next  day  plain- 
tiff commenced  suit  and  sued  out  a  writ  of 
attachment  Before  tbe  case  was  submitted 
to  the  Jury,  the  plaintiff  filed  an  amended 
petition  as  follows:  "Plaintiff,  for  cause  »t 
action,  says  that  on  or  about  the  23d  day  of 
July,  1908,  In  Buchanan  county.  Mo.,  he  en- 
tered into  a  wager  with  defendant  Doc  Scott 
and  deposited  the  sum  of  $720  in  tbe  bands 
of  defendant  S.  Q.  Brown,  who  was  to  act 
as  stakeholder,  and  delivered  said  money 
with  certain  other  money  to  said  Brown, 
which  said  Brown  was  to  hold  pursuant  to 
a  wager  upon  the  outcome  of  a  foot  race  be- 
tween Albert  ^ortsman  and  Ray  Leach; 
that  previous  to  the  time  of  tbe  posting  of 
said  money,  defendants  entered  into  a  con- 
spiracy whereby  they  were  to  get  plaintiff's 
money  Into  tbe  bands  of  said  defendant 
Brown  and  abscond  with  It;  that  plaintiff 
was  wagering  upon  the  success  of  Sports- 
man and  defendant  Doc  Scott  upon  tbe  suc- 
cess of  Ray  Leach;  that  while  said  race 
was  in  progress  and  said  Sportsman  within 
a  few  feet  of  the  goal,  and  leading,  defend- 
ant Doc  Scott  drew  a  revolver  and  presented 
it  in  the  face  of  said  Sportsman,  causing 
him  to  stop  under  threat  of  being  killed;  that 
at  the  same  time  said  Scott  presented  bis  re- 
volver at  defendant  Brown,  tbe  stakeholder, 
and  demanded  that  said  Brown  turn  over 
tbe  stake  money  to  said  Scott,  which  said 
Brown  then  and  there  did,  and  before  any 
decision  by  the  Judges  as  to  the  termination 
of  said  race,  and  over  plaintiff's  protest,  and 
then  in  accordance  with  their  previous  un- 
derstanding all  of  tbe  defendants  divided 
plaintiff's  money  among  themselves,  and  by 
means  of  said  wager  deprived  plaintiff  of 
the  said  sum  of  $720."  The  Judgment  was 
for  the  plaintiff,  from  which  defendants  ai>- 
pealed. 

The  court  tried  the  case  upon  the  theory 
that  the  action  was  based  upon  section  3431, 
Rev.  St  1899  (Ann.  St  1906,  p.  1969),  which 
reads  as  follows:  "Every  stakeholder  who 
shall  knowingly  receive  any  money  or  prop, 
erty,  staked  upon  any  betting  declared  gam- 
ing by  the  foregoing  provisions,  shall  be 
liable  to  the  party  who  placed  such  money 
or  property  In  bis  hands,  both  before  and 
after  the  determination  of  such  bet;  and  tbe 
delivery  of  the  money  or  property  to  tbe 
winner  shall  be  no  defense  to  any  action 
brought  by  the  losing  party  for  the  recovery 


•For  atb«r  cum  hb  same  topic  and  16011011  NUMBER  In  Dec.  &  Am.  Qlgi.  1907  to  data,  *  Reporter  Indexes 


Tloiis  to  tbe  expiration  of  the  time  agreed 
upon  by  the  parties  for  tbe  determination 
of  tbe  bet  or  wager."  Section  3432,  Id.,  pro- 
vides tbat  actions  of  this  character  shall  be 
brought  within  three  months  from  the  time 
tbe  right  of  action  accrued.  The  amended 
petition  was  not  filed  wltliln  the  time  pro- 
vided by  the  statute,  and  defendants  contend 
that,  as  the  amended  petition  states  an  en- 
tirely different  cause  of  action  from  that 
stated  in  tbe  original  petition,  the  plain- 
tiff's cause  of  action  was  barred.  Conse- 
quently he  was  not  entitled  to  recoyer  on 
his  amended  petition.  The  defendants  ob- 
jected to  the  amendment  at  the  time  for  tbe 
reason  tliat  it  was  the  substitution  of  a  new 
cause  of  action,  and,  as  such,  was  'barred  by 
the  statute.  The  objection  was  overruled. 
The  defendant  by  way  of  instruction  which 
was  refused  raised  the  question  of  the  right 
of  the  plaintiff  to  recover  on  his  amended 
petition  for  the  same  reasons. 

If  the  amended  petition  was  a  substitu- 
tion of  a  new  cause  of  action,  the  court  erred 
in  permitting  a  recovery  on  that  ground. 
The  plaintiff  in  his  original  petition  bases  his 
right  to  recover  on  the  ground  that  defend- 
ants conspired  together  to  steal  bis  money, 
whereas  tbe  amended  petition  seeks  a  re- 
covery upon  the  ground  that  plaintiff  lost 
his  money  on  a  wager  on  the  result  of  a  foot 
race,  and  that  he  demanded  his  money  from 
the  stakeholder  before  the  expiration  of  the 
time  agreed  upon  by  the  parties  for  the  de- 
termination of  the  bet  or  wager;  and  the 
recovery  was  not  only  against  the  stake- 
holder, Brown,  but  also  against  defendants 
Scott  and  Whitney.  The  original  petition 
states  a  common-law  action  for  conspiracy; 
the  amended  petition  a  cause  of  action  pro- 
vided by  the  statute.  It  was  an  entire  de- 
parture from,  or  the  sul)stitutlon  of,  one 
cause  of  action  for  another,  which  is  not  per- 
missible. The  plaintiff,  as  stated,  recovered, 
not  only  against  the  stakeholder  as  provided 
by  the  statute,  but  also  against  the  other 
defendant,  thus  recovering  under  the  allega- 
tions of  both  the  original  and  amended  peti- 
tion.   This  was  a  glaring  error. 

The  cause  is  reversed  and  remanded.  All 
concur. 


CLINKSOALES  v.   CLARK. 

(Kansas  City  Court  of  Appeals.     Missouri. 

May  S,  19iD9.     Rehearing  Denied  May 

17,  1909.) 

1.  Pbincipai.  and  Agent  ({  79*)— Fbaud  of 
Agent. 

In  an  action  against  an  alleged  agent  for 
damages  through  deceit  in  the  sale  of  land, 
plaintiff  held  entitled  to  go  to  the  jury  on  tbe 
questions  of  the  existence  of  a  confidential  rela- 


2.  Pbincifal  and  Aokrt  ({  71*)— Fbaud  or 

Agent— Defenses. 

Where  defendant,  plaintiff's  agent  for  th« 
purchase  of  land,  fraudulently  induced  plaintiff 
to  ^ay  a  certain  price  therefor,  defendant  t^ 
ceiving  an  increased  commission  from  the  ven- 
dor, that  the  land  was  worth  all  plaintiff  paid 
for  it  was  no  defense  to  an  action  for  the  de- 
ceit 

[Ed.  Note.— For  other  cases,  see  Principal  and 
Agent,  Dec  Dig.  S  71.*] 

Appeal  from  Circuit  Court,  Carroll  Coun- 
ty;  John  P.  Butler,  Judge. 

Action  by  F.  W.  Clinkscales  against  L.  G. 
Clark.  Judgment  for  plaintiff,  and  defend- 
ant appeals.    Affirmed. 

3.  S.  Crawford,  Busby  &  Busby,  and  Jones 
&  Conkllng,  for  appellant  Lozler,  Morris  & 
Atwood,  for  respondent 

JOHNSON,  J.  This  is  a  suit  for  damages 
alleged  to  have  been  sustained  by  plaintiir 
from  the  fraud  and  deceit  of  defendant  prac- 
ticed during  tbe  existence  of  a  confidential 
relation  between  the  parties.  Defendant  de- 
nies in  his  answer  that  he  acted  with  refer- 
.ence  to  the  subject  of  the  controversy  as  tbe 
fiduciary  of  plaintiff,  and  alleges  that  tbe 
money  obtained,  which  plaintiff  now  seeks 
to  recover,  was  paid  him  as  a  commission  for 
services  he  rendered  as  agent  for  the  owner 
of  land  purchased  by  plaintiff ;  in  other  wordsi. 
tbat  be  was  the  agent  of  tbe  vendor  of  tbe 
land,  not  the  agent  of  plaintiff,  the  vendee. 
Trial  to  a  Jury  resulted  in  a  verdict  and 
Judgment  for  plaintiff  in  the  amount  demand- 
ed, and  defendant  appealed. 

The  most  important  question  for  our  solu- 
tion (raised  by  tbe  demurrer  to  the  evidence) 
is  whether  or  not  the  evidence  most  favor- 
able to  plaintiff  tends  to  show  tiiat  defendant, 
while  acting  as  the  fiduciary  of  plaintiff, 
abused  his  trust  to  his  own  advantage  and  to 
the  damage  of  plaintiff.  Material  facts  ad- 
duced by  plaintiff  are  as  follows:  The  par- 
ties both  lived  in  -  Carrollton,  and  had  been 
acquainted  intimately  for  about  15  years. 
Plaintiff  was  a  clerk  in  a  bank  and  had  some 
money.  Defendant  was  a  merchant  In  the 
latter  part  of  the  year  1905  defendant  made 
several  trips  to  Texas,  and  bought  three  sec- 
tions of  land  there.  lie  was  contemplating 
another  visit  to  tbat  state  when  he  met  plain- 
tiff and  engaged  in  conversation  with  him, 
the  substance  of  which  is  thus  stated  by 
plaintiff:  "I  met  Mr.  Clark  in  the  courthouse 
down  in  tbe  basement  here  one  day,  and  he 
got  to  talking  al>out  his  Texas  lands  down 
there,  and  I  asked  him  about  them.  He  had 
been  buying  some  lands,  and  I  asked  him 
about  the  country,  what  he  thought  alraut  it 
He  was  telling  what  a  itood  country  it  was, 
and  what  a  good  soil  it  had  there,  and  what 
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be  thousht  about  tbe  chance  of  inveatment, 
and  be  remarked  to  me  at  the  time  that  he 
'would  like  for  me  to  go  down  there  with  him 
some  time,  and  I  asked  him  when  he  was 
SolnK  down.  He  said  he  would  go  down  on 
tbe  next  excursion,  he  thought  and  would 
like  tor  me  to  go  with  blm.  At  that  time  I 
wasn't  In  the  bank,  and  I  could  arrange  to 
so  verjt  well,  and  I  told  him  I  thought  I 
would  go  with  him,  and  he  told  me  he  would 
give  me  any  benefit  or  judgment  he  had  on 
tbe  land,  quality  and  so  on,  and  that  he  knew 
about  tbe  valuation  of  it  and  he  would  prac- 
tically know  Just  about  what  I  was  paying, 
what  the  land  was  worth,  and  he  would  give 
me  the  benefit  of  that  knowledge  that  he  had." 
Pursuant  to  this  conversation,  plaintiff  and 
defendant  made  a  trip  to  Texas  In  February, 
1906,  to  purchase  land.  Defendant  knew  of 
four  sections  containing  2,500  acres  which  a 
man  named  Webb  owned  and  had  placed  In 
the  bands  of  a  firm  of  Texas  real  estate 
agents  for  sale,  agreeing  to  give  them  a  com- 
mission of  5  per  cent  of  the  proceeds  of  a 
sale  eCfeeted  by  them.  The  agents  were  in- 
structed to  sell  the  land  In  a  body  for  $8.50 
per  acre,  and  In  their  negotiations  with  de- 
fendant agreed  to  give  him  balf  of  their  com- 
mission if  he  effected  a  sale  for  them.  De- 
fendant communicated  this  offer  to  plaintiff, 
and  agreed  to  give  plaintiff  one-half  of  the 
commission  paid  to  him  if  plaintiff  would 
Join  him  in  the  purchase  of  the  four  sections. 
He  proposed  that  plaintiff  take  three  of  tbe 
sections,  that  be  would  take  the  one  remain- 
ing, and  that  plaintiff  might  make  his  own 
selection.  One  of  the  sections,  known  as  the 
"home  place,"  was  better  Improved  and  more 
valuable  than  any  of  the  others.  Its  posi- 
tion In  the  tract  was  such  that  it  had  to  be 
Included  in  the  three  selected  by  plaintiff  If 
he  would  have  all  the  land  selected  by  him 
in  one  body.  Accordingly,  when  he  accepted 
tbe  proposal  of  defendant,  he  Included  the 
"home  place"  in  bis  selection.  At  first  plain- 
tiff was  informed  that  the  price  of  all  tbe 
land  was  $8.50  per  acre,  but  before  the  sale 
was  closed  defendant  bad  an  Interview  with 
Webb  In  which  he  suggested  that  the  home 
section  be  priced  at  $9.50  per  acre — an  ad- 
vance of  $640  for  the  section — ^that  the  price 
on  tbe  three  remaining  sections  remain  at 
$8.50  per  acre,  and  that  tbe  advance  on  the 
home  section  be  paid  to  defendant  as  an  ad- 
ditional commlssloa  Webb  and  his  agents 
accepted  this  proposition,  and  tbe  inference 
that  they  agreed  to  keep  the  arrangement 
secret  from  plaintiff  is  supported  by  facts 
and  circumstances  in  the  record.  When  the 
parties  met  to  close  the  sale,  plaintiff  stated 
that  he  understood  the  price  was  $8.50  per 
acre  for  the  entire  tract  Defendant  told 
him  he  was  mistaken,  that  the  price  on  tbe 
home  section  was  $9.50  per  acre,  and  appeal- 
ed to  W^ebb  to  confirm  the  statement  Webb 
did  confirm  It  but  in  somewhat  ambiguous 
language.  In  the  course  of  the  conversation 
plaintiff  expressed  his  confidence  In  the  hon- 


esty of  defendant  and  his  reliance  on  him, 
and,  satisfied  that  he  was  being  fairly  treat- 
ed by  his  friend,  entered  Into  a  written  con- 
tract with  Webb  for  the  purchase  of  three 
sections.  Including  the  home  place  at  the  prico 
above  stated.  At  the  same  time  defendant 
contracted  with  Webb  for  the  other  section 
at  $8.50  per  acre.  Afterward  plaintiff  car- 
ried out  the  terms  of  the  contract  pald  for 
tbe  laud  as  agreed,  and  received  a  deed  from 
Webb.  Defendant  likewise  performed  bis 
contract  with  Webb  and  received  bis  deed. 
When  Webb  settled  with  his  Texas  agents, 
he  paid  as  commission  $1,088,  which  was  6 
per  cent,  of  the  proceeds  of  all  the  land  at 
$8.50  per  acre.  He  would  not  pay  commis- 
sion on  the  $640,  the  amount  of  the  rise  in 
price  on  tbe  home  section.  Defendant  was 
at  Carrollton  when  he  received  bis  half  of 
this  commission.  The  draft  sent  him  was 
$560,  which  represented  2^  per  cent  of  the 
proceeds  of  the  sale,  figuring  the  price  of  tbe 
home  section  at  $9.50  per  acre.  He  exhibited 
this  draft  to  plaintiff,  and  divided  Its  pro- 
ceeds with  him.  Defendant  also  received  at 
Carrollton  a  draft  for  $600,  the  amount  due 
him  from  Webb  on  account  of  his  secret  com- 
mission. He  explains  that  the  other  $40  of 
this  commission  had  been  paid  to  him  previ- 
ously. He  took  pains  to  conceal  from  plain- 
tiff knowledge  of  the  fact  that  he  bad  re- 
ceived the  last-mentioned  draft  A  railroad 
agent  at  Carrollton  cashed  It  for  him,  and, 
at  his  ^request,  refrained  from  "putting  It 
through"  any  bank  In  Carrollton.  The  man 
to  whom  the  railroad  agent  gave  the  draft 
endeavored  unsuccessfully  to  cash  it  at  Kan- 
sas City,  and  finally  succeeded  In  cashing  It 
at  Bosworth.  When  plaintiff  learned  that 
defendant  had  received  a  secret  commission 
of  $G40,  and  that  he  (plalntlfT)  bad  paid  it 
In  the  guise  of  a  fictitious  rise  in  the  price 
of  tbe  home  section,  he  demanded  of  defend- 
ant the  restoration  of  tbe  money,  and,  the 
demand  being  refused,  brought  this  suit  to 
recover  the  money. 

The  above  Is  a  condensed  statement  of  the 
facts  most  favorable  to  tbe  cause  of  action 
asserted.  Defendant  admits  receiving  a  com- 
mission of  $G40  In  addition  to  that  paid  blm 
by  the  Texas  agents,  and  admits  that  Webb 
did  raise  tbe  price  on  the  home  section  that 
amount.  He  denies  that  he  caused  the  ad- 
vance to  be  made  by  Webb,  but  we  venture 
the  assertion  that  no  one  can  read  his  testi- 
mony without  becoming  convinced  that  the 
advance  was  made  solely  for  the  purpose  of 
giving  him  a  secret  profit  of  $640  to  be  paid 
by  plaintiff.  Though  with  apparent  fairness 
and  generosity  he  offered  plaintiff  the  option 
of  selecting  any  three  of  the  four  sections, 
he  anticipated  that  plaintiff  would  take  the 
home  section.  Two  potent  reasons  support 
this  conclusion.  No  reasonable  person  In 
plaintifTs  situation  would  have  bis  land  In 
two  separate  tracts  when  he  could  have  it  In 
one  compact  body,  and  defendant  would  de- 
rive no  advantage  from  a  secret  commission 
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«nd  escape  liability  on  the  following  grounds: 
First  He  says  that  he  was  not  In  a  position 
that  charged  him  with  the  performance  of 
any  fiduciary  duty  to  plaintiff ;  that  he  was 
the  agent  of  Webb,  the  vendor;  that  this 
fact  was  known  to  plaintiff,  and  therefore 
that  plaintiff  knew  and  acted  as  though  he 
knew  that  he  must  deal  at  arm's  length  with 
defendant  as  well  as  with  Webb,  the  vendor. 
Consequently  defendant  assumes  that  he  had 
a  right  to  contract  with  his  principal  for  an 
additional  commission  to  be  paid  out  of  an 
advance  in  the  price  of  the  land  bought  by 
plaintiff  and  to  keep  knowledge  of  that  fact 
from  plaintiff,  since  the  amount  of  his  com- 
pensation and  the  manner  of  its  payment  con- 
cerned only  him  and  his  principal,  and  were 
none  of  plaintiff's  business.  Second.  He  con- 
tends that  the  home  section  was  actually 
worth  more  than  plaintiff  paid  for  it,  and 
that,  as  plaintiff  sustained  no  actual  damage, 
he  has  no  cause  of  action,  though  It  be  found 
that  he  was  deceived  by  false  statements  of 
-defendant  into  paying  more  for  that  section 
than  the  owner  was  willing  to  accept  for  it. 
In  this  connection,  complaint  is  made  of 
the  refusal  of  the  trial  court  to  permit  de- 
fendant to  introduce  evidence  to  show  that 
the  value  of  the  home  section  equaled,  and, 
in  fact,  exceeded,  the  price  plaintiff  paid. 
We  shall  dispose  of  these  propositions  in  the 
order  of  their  statement.  That  defendant 
placed  himself  in  a  fiduciary  relation  to 
plaintiff  is  a  fair  and  reasonable  inference 
from  all  of  the  facts  and  circumstances  in 
evidence  in  the  voluminous  record  before  us, 
many  of  which  we  have  deemed  it  unneces- 
sary to  state.  The  parties  were  neighbors 
and  close  friends.  Defendant  bad  bought 
Texas  lands  and  was  familiar  with  their 
quality  and  values.  Plaintiff  had  no  knowl- 
edge of  the  subject  Certainly  defendant 
took  pains  to  Impress  plaintiff  with  the  con- 
viction that  he  would  give  plaintiff  the  full 
benefit  of  his  knowledge,  judgment  and  friend- 
ship if  plaintiff  would  join  him  in  the  pur- 
chase of  a  tract  of  land  which  was  too  large 
for  him  to  purchase  alone.  He  assured  plain- 
tiff, in  effect,  that  he  would  make  no  profit  at 
plaintiff's  expense,  and  his  offer  to  divide 
with  plaintiff  what  he  expected  to  receive 
from  the  Texas  agents  is  a  strong  indication 
of  such  assurance.  The  fact  that  defendant 
was  to  receive  a  part  of  the  agent's  commis- 
sion by  no  means  conclusively  supports  his 
contention  that  he  was  Webb's,  and  not  plaln- 
tifTs,  agent.  It  is  compatible  with  the  belief 
which  obviously  defendant  sought  to  inculcate 
in  the  mind  of  plaintiff  that  he  stood  In  the 
relation  to  Webb  of  a  prospective  buyer  of 
the  land,  and  that  the  proposal  by  Webb's 
agents  to  divide  their  commission  was  made 
to  induce  a  sale  to  defendant  and  plaintiff, 


land  defendant  was  the  agent  of  plaintiff, 
and,  as  such,  had  no  right  to  make  a  secret 
profit  out  of  the  transaction.  His  clever  at- 
tempts  to  conceal  Important  facts  from  the 
knowledge  of  plaintiff  were  most  self-accusa- 
tory, and  demonstrate  that  he  knew  he  was 
violating  a  duty  he  owed  his  associate.  If 
this  were  not  so,  what  was  the  necessity  for 
having  the  Texas  agents  send  him  a  draft  for 
$560  as  his  half  of  their  commission  when  bis 
half  amounted  only  to  $544?  Obvionsly,  he 
did  not  want  plaintiff  to  know  that  his  com- 
mission on  the  home  section  bad  been  figured 
and  paid  on  the  basis  of  $8.50  per  acre,  and 
not  $9.50,  the  price  paid  by  plaintiff.  To 
carry  out  this  deception,  defendant  was  will- 
ing to  pay  plaintiff  $8  more  on  this  account 
than  plaintiff  was  entitled  to  receive.  Again, 
if  defendant  thought  it  was  none  of  plain- 
tiffs concern  that  he  was  paid  an  extra  com- 
mission, why  go  to  such  elaborate  pains  to 
have  the  draft  received  in  payment  of  that 
commission  cashed  outside  of  Carrollton? 
Consciousness  of  wrongdoing  must- have  been 
the  impelling  motive,  since  ordinarily  men 
do  not  exhibit  such  excessive  secretiveness 
in  the  absence  of  a  real  cause  for  conceal- 
ment Plaintiff  was  entitled  to  go  to  the  jury 
on  the  questions  of  the  existence  of  a  con- 
fidential relation  between  him  and  defend- 
ant and  of  the  fraudulent  breach  by  defend- 
ant of  one  of  the  duties  of  that  relation. 

What  we  have  said  answers  defendant's 
second  proposition.  We  are  not  dealing  here 
with  a  question  of  deceit  practiced  by  a  ven- 
dor on  a  vendee,  as  was  the  case  in  Thomp- 
son V.  Newell,  118  Mo.  App.  405,  &i  S.  W. 
557,  greatly  relied  on  by  defendant,  but  with 
a  question  of  deceit  practiced  by  an  agent  on 
his  principal.  It  is  Immaterial  that  the  land 
bought  by  plaintiff  was  worth  all  he  paid 
for  it  He  was  entitled  to  fair  treatment  at 
the  hands  of  his  agent  and  a  full  dlscloeure 
of  all  the  terms  of  the  agreement  made  for 
his  l>enefit  It  ia  elementary  that  an  agent 
has  no  right  to  derive  any  secret  profit  or 
advantage  at  the  expense  of  his  principal, 
but  must  give  his  principal  the  full  benefit 
of  the  bargain  he  makes.  The  demurrer  to 
the  evidence  was  properly  overruled,  and  it 
was  not  error  for  the  court  to  reject  evidence 
of  the  actual  value  of  the  land. 

Objections  to  the  instructions  have  been 
sufficiently  considered  in  what  we  have  said. 
On  the  whole,  we  find  the  instructions  placed 
a  heavier  burden  on  plaintiff  than  he  was 
compelled  by  the  law  of  the  case  to  bear,  but 
they  are  free  from  error  prejudicial  to  de- 
fendant As  far  as  defendant  is  concerned, 
the  case  was  fairly  tried,  and  manifestly  the 
judgment  Is  for  the  right  party. 

Accordingly  it  is  affirmed.    All  concux. 
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that  the  Judgment  was  enffldent  to  show 
eviction,  but  that  it  still  remained  for  "plain- 
tiff to  show  that  the  title  under  which  be 
was  ousted  was  paramount  to  that  of  his 
grantor";  but  such  would  not  be  the  rule 
where  suit  was  instituted  at  the  instigation 
of  the  defendant,  wherein  he  is  as  much 
bound  by  the  judgment  as  if  he  were  the 
nominal  party,  he  being  In  fact  the  real 
party  to  the  proceedings.  Koontz  t.  Kauf- 
man, 31  Mo.  App.  397.  The  suit  was  to 
test  his  right  and  paramount  title  to  the 
land.  The  finding  and  judgment  therefore 
were,  in  effect,  that  the  title  of  the  defend- 
ants in  that  proceeding  was  paramount  to 
that  of  the  defendant  herein. 

There  was  some  confusion  In  the  manner 
In  which  the  evidence  was  Introduced  as  to 
the  value  of  the  land  in  question,  which  can 
be  avoided  at  another  trial,  as  the  cause 
will  have  to  be  reversed  for  an  error  in  an 
instruction  given  for  plaintiffs. 

Plaintiffs'  Instruction  No.  1  reads  as  fol- 
lows: "The  court  instructs  the  jury  that, 
If  you  find  for  the  plaintiffs,  you  will  find 
for  such  part  of  the  purchase  price  of  the 
whole  tract  in  question  as  the  value  of  the 
part  lost  by  plaintiffs  bears  to  the  whole 
tract,  talcing  Into  consideration  the  value  of 
the  whole  tract,  the  value  of  the  part  lost, 
and  the  value  of  the  part  retained  by  plain- 
tiffs without  the  part  lost,  together  with  6 
per  cent  Interest  on  the  sum  found  from  the 
date  of  the  payment  of  the  purchase  price, 
and  for  the  court  costs,"  etc  The  chief  ob- 
jection to  the  instruction  is  that  It  does  not 
limit  values  to  the  time  of  the  date  of  the 
deed  In  question,  and  the  instruction  should 
also  be  confined  to  the  market  value. 

We  believe  that  instruction  No.  2  given 
for  plaintiffs  worked  no  prejudice  to  defend- 
ant, but  It  should  have  been  limited  In  its 
recitals  to  the  language  of  the  petition,  viz., 
that  said  ejectment  suit  was  Instituted  "at 
the  instance  and  suggestion  of  defendant," 
or  similar  language.  The  defect  consisted  in 
calling  the  attention  of  the  jury  to  evidence 
going  to  show  that  the  suit  was  so  Instituted. 

Reversed  and  remanded.    All  concur. 


STATE  V.  VAUGHAN. 

(Kansas  City  Court  of  Appeals.    Missouri. 

May   S,   1009.) 

1.  WiTNnsESjl   62*)  — CoMPiBTEHCT  — Hub- 
band  AHD  Wira. 

At  common  law,  a  husband  or  wife  is  an 
incompetent  witness  in  a  case,  civil  or  crim- 
inal, in  which  the  other  is  a  party. 

[ESd.  Note.— For  other  cases,  see  Witnesses, 
Cent.  Dig.  |  124;    De&  Dig.  t  52.*] 

2.  Witnesses  (t  61*)  —  Competekot  —  Hira- 

BAND  AND  TMrE. 

Where  violence  has  been  committed  on  "the 
person  of  the  wife  by  the  husband,  she  is  com- 
petent to  prove  such  violence. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent.  Dig.  I  174;   Dec.  Dig.  |  61.*] 


8.  WrnnoBSEs  (J  61*)— Husband  ahd  Wite. 
In  a  prosecution  of  a  husband  for  dia- 
tnrbance  of  the  peace  of  his  wife,  the  wife  was 
not  competent  as  a  witness,  though  her  testi- 
mony might  have  t>een  admissible  in  a  prosecu- 
tion of  defendant  for  an  assault. 

[EXl.  Note.— For  other  cases,  see  Witnesses, 
CenL  Dig.  {  174;  Dec.  Dig.  §  61.*J 

Appeal  from  Circuit  Court,  Cooper  Coantr; 
Wm.  H.  Martin,  Judge. 

George  Vaughan  was  convicted  of  an  of- 
fense, and  appeals.  Reversed,  and  defendant 
discharged. 

W.  v.  Draffen,  for  appellant  W.  F.  John- 
son, for  the  State. 

BROADDUS,  P.  J.  The  defendant  was 
convicted  in  the  circuit  court  upon  an  Infor- 
mation charging  him  with  disturbance  of  the 
peace  of  his  wife.  The  prosecution  was  tie- 
gun  In  a  Justice's  court,  where  defendant  was 
found  guilty.  He  appealed  to  the  circuit 
court,  where  be  was  again  tried  and  found 
guilty,  and  from  Judgment  of  his  conviction 
he  has  appealed  to  this  court 

The  prosecution  was  instituted  upon  the 
complaint  of  his  wife.  She  refused  to  Tolon- 
tarily  testify  against  her  husband,  but  was 
compelled  by  the  court  to  do  so.  There  were 
other  witnesses  whose  testimony  tended  to 
prove  defendant's  guilt  The  wife  testified 
that  defendant  came  home  drunk  one  night, 
cursed  and  abused  her.  Jerked  her  up  and 
down  the  bed,  and  threw  her  out  and  hurt 
her  arm,  and  that  he  called  her  a  "damn 
bitch  and  whore."  The  only  question  raised 
on  the  appeal  is  the  error  of  the  court  in 
compelling  the  wife  to  testify  against  defend- 
ant It  has  been  the  general  understanding 
among  the  legal  profession  that  a  wife  is  not 
a  competent  witness  against  her  bnsl>and  in 
a  criminal  prosecution,  except  where  the  of- 
fense with  which  he  Is  charged  is  in  the  na- 
ture of  a  wrong  committed  against  her  per- 
son. The  state  has  undertaken  to  show  that  i 
there  are  exceptions  to  the  rule,  and  that  the  i 
facts  of  this  case  bring  It  within  the  latter  i 
class.  The  common-law  rule  is  that  a  wife 
or  husband  is  an  Incompetent  witness  in  a 
case,  civil  or  criminal.  In  which  the  other  Is  i 
a  party.  1  Greenleaf  on  Evidence,  H  S34, 333. 
The  same  author  states  that  the  rale  of  ne- 
cessity has  created  exceptions  to  the  general 
rule,  which  are  allowed  "partly  fbr  the  pro- 
tection of  the  wife  in  her  life  and  liberty, 
and  partly  for  the  sake  of  public  Justice. 
But  the  necessity  which  calls  for  this  excep- 
tion for  the  wife's  security  is  described  to 
mean  'not  a  general  necessity,  as  where  no 
other  witness  can  be  had,  but  a  putlcnlar 
necessity,  as  where,  for  instance,  the  wif* 
would  otherwise  be  exposed,  without  remedy, 
to  personal  Injury.'"    Id.  |  S4S. 

In  a  case  where  the  husband  wm  clisrged 
with  an  assault  upon  the  wife  with  Intent  to 
murder,  the  wife  was  compelled  to  testify 
against  the  husband.    The  testimony  dlsdos- 
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ed  that  in  a  quarrel  between  them  defendant 
discharged  a  pistol,  remarking  at  the  time 
that  they  both  had  better  be  dead.  The 
court  held  that  the  wife  was  a  competent 
witness  against  her  husband.  Bramlette  t. 
State,  21  Tex.  App.  611.  2  &  W.  765,  57  Am. 
Rep.  622.  Tamer  ▼.  State,  60  Miss.  351,  45 
Am.  Rep.  412,  was  a  case  of  assault  and  bat- 
tery committed  upon  the  person  of  the  wife. 
The  wife  was  compelled  to  testify.  Where 
violence  has  been  committed  upon  the  person 
t>f  a  wife  by  the  husband,  she  Is  competent 
to  prove  such  violence.  Wharton's  Criminal 
Evidence,  {  893.  In  Johnson  v.  State,  94 
Ala.  53,  10  South.  427,  on  a  prosecution  of 
a  husband  for  an  assault  committed  on  his 
wife,  the  wife  was  not  only  not  held  to  be  in- 
competent to  testify  to  the  assault,  but  might 
be  compelled  to  so  testify.  In  State  v.  Bean, 
104  Mo.  App.  255,  78  S.  W.  640,  the  husband 
was  charged  with  the  abandonment  of  his 
wife.  It  was  held  that  she  was  a  competent 
witness  on  the  ground  that  she  was  the  "par- 
ticular Individual  directly  injured  by  the 
crime  committed  by  her  husband,  and  the 
facts  were  peculiarly  within  her  luiowledge, 
and  impossible  or  difficult  of  proof  by  any 
witness  other  than  the  wife."  In  Maget  v. 
Maget,  85  Mo.  App.  6,  a  Civil  proceeding,  this 
court  said :  "A  wife  is  excluded  as  a  witness 
from  motives  of  public  policy;  but,  when 
necessity  for  her  testimony  overbalances  pub- 
lic policy  she  is  competent"  In  State  v. 
Pennington,  124  Mo.  388,  27  S.  W.  1106,  the 
wife  is  held  to  be  a  competent  witness  as  to 
fbe  injury  threatened  and  attempted  to  her 
person  by  the  husband. 

All  the  foregoing  authorities  have  been  call- 
ed to  our  attention  by  the  state  to  sustain  the 
proposition  that  the  wife  was  a  competent 
witness,  and  was  rightfully  compelled  to  tes- 
tify against  her  husband.  All  the  authori- 
ties mentioned  only  go  to  the  extent  of  show- 
ing that  the  exceptions  to  the  common-law 
rule  allowing  the  wife  to  testify  against  her 
tansband  are  confined  to  instances  where  an 
Injury  has  been  threatened  or  inflicted  upon 
the  person  of  the  wife,  except  Maget  v.  Mag- 
et, where  necessity,  it  was  said,  overbalanced 
public  policy — and  that  case  does  not  by  any 
means  sustain  the  state's  contention.  Pub- 
lic policy,  in  our  opinion,  is  to  be  reckoned 
against  the  admission  of  the  wife's  testimony 
In  cases  like  this.  There  is  no  telling,  if  a 
wife  under  such  circumstances  should  be  per- 
mitted to  testify,  to  where  such  a  course 
would  lead.  To  permit  the  mere  quarrels  be- 
tween husband  and  wife  to  be  used  as  a  basis 
for  a  prosecution,  under  the  pretense  that  the 
peace  of  the  wife  had  thereby  been  disturbed, 
vrould,  in  our  opinion,  be  against  public  pol- 
icy, and  unnecessary  for  the  protection  of 
the  wife. 

The  argument  of  the  state  that,  as  the  evi- 
dence showed  defendant  also  committed  an 
assault  at  the  same  time  on  his  wife,  her  evi- 


dence would  be  admissible  under  the  theory 
of  the  foregoing  authorities  is  not  good  in 
this  proceeding,  notwithstanding  it  would  be 
admissible  in  a  prosecution  against  defend- 
ant for  an  assault.  The  two  offenses  are  dis- 
tinct, and  the  punishment  is  different 

The  cause  will  be  reversed,  and  defendant 
discharged.    All  concur. 


STATE  V.  SIMPSON. 

(Kansas    City    Court    of    Appeals.      Missouri. 

May  3,  1909.) 

1.  LlBEI,    AND    SlaNDEB     (}     159*)— CBnCIRAI. 

Slander— INSTEUCTI0N8. 

Under  Her.  St.  1809,  |  2262  (Ann.  St 
1006,  p.  1426),  providing  that  in  prosecutions 
for  libel  or  slaader  the  truth  shall  constitute  a 
complete  defense,  and  that  the  jury,  under  the 
direction  of  the  court,  shall  determine  the 
law  and  the  fact,  it  was  error,  in  a  trial  for 
criminal  slander,  to  instruct  that  certain  words 
alleged  to  have  been  si>oken  by  accused  con- 
stituted a  charge  of  fornication,  and  that  if  the 
jury  believed  they  were  spoken  by  accused  they 
should  convict. 

[Ed.  Note.— For  other  cases,  see  Libel  and 
Slander,  Cent.  Dig.  {  444;   Dec  Dig.  <  159.*] 

2.  Indicthent   and    Infobuation   ({    62*)— 

AFFIDAVIl^SurFICIENCY. 

An  affidavit,  that  the  facts  stated  in  an  in- 
formation are  according  to  the  best  "knowl- 
edge, information,  and  belief"  of  affiant,  is  in- 
sufficient as  a  basis  for  the  information. 

[Ed.  Note. — For  other  cases,  see  Indictment 
and  Information,  Cent  Dig.  §  168 ;  Dec.  Dig.  $ 

3.  WoKDs  and   Phbases— "Infobmation." 

"Information"  implies  lack  of  knowledge. 
As,  for  instance,  where  one  says  he  is  informed 
of  a  thing,  he  knows  be  is  informed  of  it,  but 
be  does  not  know  it  exists — he  does  not  linow 
his  information  is  true,  but  he  Impliedly  affirms 
that  he  does  not  know. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  vol.  4,  pp.  3585-3689.] 

Appeal  from  Circuit  Court,  Vernon  Ck>un- 
ty ;  B.  G.  Thurman,  Judge. 

James  Simpson  was  convicted  of  criminal 
slander,  and  appeals.  Reversed  and  re- 
manded. 

A.  J.  King,  for  appellant  Lee  B.  Swing, 
Pros.  Atty.,  and  M.  T.  January,  for  the 
State. 


ELLISON,  J.     Defendant  was  tried  and 

convicted  on  a  charge  of  criminal  slander 
prohibited  by  section  2268,  Rev.  St  1899 
(Ann.  St  1906,  p.  1424).  The  charge  was  by 
information  filed  in  the  drcnit  court  The 
charge  was  that  defendant  said  to  the  prose- 
cuting witness  that,  "I  have  been  told  that 
you  caught  a  bad  disease  from  her,"  meaning 
a  certain-named  woman.  The  statute  (sec- 
tion 2262,  Rev.  St  1899  [Ann.  St  1906,  p. 
1426])  is  that:  "In  all  prosecutions  for  libel 
or  slander,  the  truth  thereof  may  be  given 
in  evidence  to  the  jury,  and  shall  constitute 
a  complete  defense;  and  the  jury,  under  the 
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direction  of  the  coart,  riutU  determine  the 
law  and  the  fact" 

The  court  Instructed  the  Jury  that  the 
words  quoted  above  constituted  a  charge  of 
fornication,  and  that,  if  they  believed  they 
were  spoken  by  defendant,  they  should  con- 
vict him.  This  waa  error.  The  foregoing 
statute  leaves  to  the  jury  the  question  wheth- 
er a  certain  charge  is  slander,  and  whether 
they  will  convict  State  v.  Armstrong,  106 
Mo.  S95,  16  S.  W.  604,  18  L.  B.  A.  419,  27 
Am.  St  Rep.  361 ;  Arnold  T.  Jewett,  125  Mo. 
241,  28  S.  W.  614;  Heller  ▼.  Pulitzer  Pub. 
Co.,  153  Mo.  205,  64  S.  W.  457;  State  v. 
Powell,  66  Mo.  App.  698.  We  considered  the 
subject  In  Sands  t.  Marquardt,  113  Mo.  App. 
490,  87  S.  W.  1011,  and  Grimes  t.  Thorp,  113 
Mo.  App.  652,  88  S.  W.  63a  In  the  latter 
case  we  stated  that  in  criminal  prosecutions 
for  either  libel  or  slander  the  Jury  determine 
the  law  and  the  fact  end  that  they  could  not 
be  peremptorily  directed  to  find  a  verdict  of 
guilty  if  certain  evidence  was  believed.  The 
court  should  Instruct  in  an  advisory,  but  not 
peremptory,  way  that  certain  words  would, 
in  the  opinion  of  the  court,  sustain  a  verdict 
of  guilty  if  found  by  the  Jury,  at  the  same 
time  informing  them  that  the  court's  opin- 
ion was  merely  advisory  and  not  binding  on 
them,  and  that  they  were  the  sole  Judges  of 
whether  the  words  constituted  libel  or  slan- 
der, and  as  to  whether  the  accused  should 
be  found  guUty.  It  is  said  in  State  v.  Arm- 
strong, supra:  "That  while  the  Judge  may 
assist  and  inform  them  what  the  law  is,  and 
It  is  his  duty  to  do  so,  still  they  are,  by  vir- 
tue of  organic  law,  the  final  Judges  In  a  pros- 
ecution for  criminal  libeL" 

The  Information  In  this  case  is  on  the  affi- 
davit of  the  woman  charged  to  have  been 
slandered.  The  wording  of  her  affidavit  Is 
that  "the  facts  In  the  above  and  foregoing 
information  are  true  according  to  her  best 
knowledge,  information,  and  belief."  In  State 
V.  Bennett  102  Mo.  366,  14  S.  W.  865,  10  L. 
R.  A.  717,  affirmed  without  comment  In  State 
V.  Armstrong,  supra,  it  was  ruled  that  an 
affidavit  by  a  private  person  on  "best  knowl- 
edge and  belter'  was  sufficient  As  will  be 
seen  by  the  opinion  in  the  Bennett  Case,  It 
was  not  without  a  struggle  that  the  court 
came  to  the  conclusion  it  did.  It  was  deter- 
mined that  the  word  "belief  did  not  qualify 
the  other  word,  "knowledge."  While  we 
readily  concede  the  soundness  of  the  position 
there  taken,  yet  it  did  not  involve  an  affi- 
davit like  the  one  before  us.  In  that  case 
knowledge  and  belief  were  reasoned  out  to 
amount  to  the  same  thing  as  applied  to  the 
affidavit;  but  in  this  case  we  are  asked  to 
go  a  step  further  and  approve  of  a  pleading 
based,  partly  at  least  upon  information. 
"Information''  implies  la<^  of  knowledge. 
One  may  say  "I  believe"  a  thing  because  he 
knows  it  When  one  says  he  la  Informed  of 
a  thing,  he  knows  he  is  Informed  of  it ;   but 


na  does  not  inow  It  exists.  Be  does  not 
know  his  !nformati<m  is  true.  He  lnq)lledly 
affirms  that  he  does  not  know.  So  in  State 
T.  Hayward,  88  Mo.  299,  an  affidavit  "to  the 
beat  of  his  information  and  belief'  was  Iield 
to  be  twin.  That  ruling  is  approved  in  the 
Bennett  Case.  We  therefore  conclude  that 
the  affidavit  In  this  caae  does  not  fall  within 
the  limit  of  the  Bennett  Case,  and  la  more 
nearly  controlled  by  the  Hayward  Caae,  and 
should  be  declared  not  sufficient  ground  up- 
on which  to  base  an  Information  by  the  proa- 
ecuting  attorney.  While  we  are  now  passing 
upon  the  affidavit  as  it  appears  on  its  face, 
yet  it  may  be  well  to  state  that  matters  de- 
veloped after  the  motion  to  quash  had  been 
overruled  showed  clearly  why  the  word  "In- 
formation" was  put  in  the  affidavit  It  ap- 
peared  in  evidence  that  the  affiant  knew 
nothing  of  the  matter  whatever  of  her  own 
knowledge,  and  merely  made  the  affidavit 
on  the  word  of  another.  Thas  appears  the 
wisdom  of  the  ruling  In  the  Hayward  Case. 

We  will  state  in  this  connection  that  the 
statute,  as  applied  to  the  matters  here  con- 
sidered, is  the  same  as  it  was  when  the  Hay- 
ward and  Bennett  Cases  were  decided,  and 
that  the  court  in  deciding  the  Hayward 
Case  was  aware  of  the  statute  prescribing 
a  form  of  affidavit  on  "information  and  be- 
lief." That  statute  is  now  known  aa  sections 
2478  and  2479,  Rev.  St  1899  (Ann.  St  1906, 
p.  1490).  Those  sections,  however,  relate  to 
the  Institution  of  a  prosecution  by  an  affi- 
davit apart  from  the  Information.  Such  af- 
fidavit Is  not  a  verification  of  the  informa' 
tion,  nor  an  affidavit  filed  with  it,  as  contem- 
plated by  section  2477  (page  1487),  for  it  is 
a  paper  made  and  filed  before  the  Informa- 
tion comes  into  existence.  It  is  the  foanda- 
tion  for  the  information. 

Counsel  for  the  state  insist  that  the  record 
here  is  not  sufficient  to  show  a  bill  of  excep- 
tions, or  that  exceptions  were  taken.  We 
have  examined  the  transcript  including  the 
certificate  of  the  clerk  to  the  different  parts 
of  the  record,  Including  a  bill  of  exceptions, 
and  we  find  It  sufficient 

The  Judgment  is  reversed,  and  the  cause 
remanded.    All  concur. 


STATE  ex  t«l.  BURNS  et  al.  ▼.  ROMJUB. 

(Kansas    City    Court    of   Appeals.      MIbsooiI 
May  8,   1909.) 

1.  ExBccrroBa  and  AnKimsTBATOBa  (I  Id*)— 

Ri 


Appointment— Renunciation  of  Rtoht. 
Under  Rev.  St  1899,  f  7  (Ann.  St  IMOt 

g.  841),  requiriag  letters  of  administntiMi  te 
e  granted  first  to  the  wife  and  next  to  one 
or  more  of  those  entitled  to  diatribution,  as 
the  court  believes  will  beat  manage  the  estat^ 
and  aection  8,  permitting  letten  to  be  sianted 
to  any  person  or  persona  deemed  suitable  if  the 
persona  entitled  to  preference  file  their  renun- 
ciation in  writing,  the  right  to  administer  is 
personal  and  cannot  be  delegated  to  another. 
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•o  that  a  renunciation  by  liein  of  their  right 
to  adminigter  cannot  be  made  conditionally 
upon  the  appointment  of  one  of  their  selection, 
and,   when  once  made,  cannot  be  recalled. 

[Ed.  Note.— For  other  cases,  see  Executors 
and  Administraten,  Dec.  Dig.  1 19.*] 

2.  ExEoirroiia  and  ADiaRiBTBATOBS  (I  20*) 
—  Appointkbnt  —  Pmookeouiob  vob  Af- 

POINTMEHT— RKYIKW. 

Where  the  appointment  of  an  administrator 
foy  the  probate  court,  upon  the  renunciation  by 
heirs  of  their  risht  to  administer,  was  made 
in  the  exercise  of  sound  judgment,  and  not  ^an 
arbitrary  abuse  of  power,  it  will  not  be  dis- 
turl>ed  by   the  appellate  court. 

[Ed.  Note. — For  other  cases,  see  Executors 
and  Administrators,  Cent.  Dig.  {  102;  Dec 
Dig.  I  20.*] 

Appeal  from  Circuit  Court,  Macon  County ; 
Nat  M.  Shelton,  Judge. 

Mandamus  by  the  State,  on  the  relation  of 
Waller  Burns  and  another,  against  M.  A. 
Romjue.  From  a  Judgment  for  respondent, 
relators  apx>eal.    Affirmed. 

Hlgbee  &  Mills,  C.  O.  Boater,  and  Outhrle 
&  Franklin,  for  appellants.  John  T.  Barker, 
for  respondent 


JOHNSON,  J.  This  is  a  mandamus  suit 
brought  by  relators  In  the  circuit  court  of 
Macon  county  to  compel  the  respondent,  the 
probate  judge  of  that  county,  to  revoke  let- 
ters of  administration  improvidently  issued 
and  to  issue  letters  to  relators.  An  alterna- 
tive writ  was  issued,  appropriate  pleadings 
were  filed  by  the  respective  parties,  and  the 
Issues  were  tried  and  determined  In  favor 
of  respondent.  Relators  bring  the  cause  here 
by  appeal. 

Nathaniel  Broyles  died  Intestate  In  Macon 
county,  February  1,  1908.  He  1^  neither 
widow  nor  issue,  and  of  his  heirs  tliree  were 
residents  of  this  state,  namely:  Martha  J. 
Neet,  of  Sullivan  county,  a  sister;  relator 
Simeon  A.  Broyles,  of  Harrison  county,  a 
balf -brother ;  and  relator  Waller  Burns,  of 
Macon  county,  a  nephew.  The  estate  was 
quite  large  and  consisted  of  both  real  and 
personal  property.  Letters  of  administration 
were  issued  March  21,  1908,  by  respondent 
to  Roscoe  E.  Oooddlng  and  John  W.  Gross, 
tM>tb  residents  of  that  county  and  both  stran- 
gers to  the  estate.  Oooddlng  was  cashier  of 
the  Bank  of  I^a  Plata,  of  which  decedent  had 
been  president,  and  Gross  was  the  public  ad- 
ministrator of  Macon  county.  They  duly 
qualified  as  administrators  and  proceeded  to 
edminlster  the  estate.  The  revocation  of 
their  letters  Is  one  of  the  principal  objects 
of  the  present  suit*  and  the  question  of  wheth- 
er they  were  issued  Improvidently  Is  the 
main  Issue  before  ns  for  solution.  Facts  ma- 
terial to  tills  Issue  are  as  follows:  Relator 
Simeon  Broyles,  who  was  one  of  the  resident 
lielrs,  is  an  old  man  engaged  in  farming  In 
Harrison  county.  His  wife  was  over  71 
years  old  and  was  In  such  111  health  that  she 
required  the  constant  attention  of  her  hus- 


band. He  did  not  wish  to  be  burdened  with 
the  cares  of  the  estate,  and  so  expressed  him- 
self. February  13,  1908,  he  filed  with  re- 
spondent the  following  "waiver":  "I  hereby 
waive  my  right  to  administer  on  the  estate 
of  Nathaniel  Broyles,  deceased,  and  request 
yon  to  appoint  Jas.  Neet  and  John  Burns  as 
administrators  of  said  estate."  Relator  Burns 
likewise  expressed  a  strong  disinclination  to 
serve  as  administrator,  and  on  February  15, 
1908,  filed  with  respondent  his  renunciation 
In  writing,  as  follows:  "We,  Waller  Burns 
and  N.  J.  Bunce,  hereby  waive  our  rights  to 
administer  on  the  estate  of  the  late  Nathani- 
el Broyles,  deceased,  being  heirs  of  the  de- 
ceased, living  In  Missouri,  and  entitled  to 
administer  thereon,  and  we  request  and 
waive  in  behalf  of  John  S.  Bums  and  James 
Neet  and  no  others,  and  request  the  probate 
court  to  appoint  them  to  act  as  said  admin- 
istrators." The  remaining  resident  heir,  Mar- 
tha J.  Neet,  was  an  aged  widow,  in  very 
poor  health.  She  did  not  wish  to  be  ap- 
pointed administratrix  and  renounced  her 
right  on  February  17,  1908,  In  the  following 
written  Instrument  filed  with  respondent:  "I 
hereby  waive  my  right  to  administer  upon 
the  estate  of  N.  Broyles,  deceased,  said  right 
being  conferred  upon  me  by  right  of  being  an 
unmarried  sister  of  deceased,  and  respect- 
fully ask  the  court  to  appoint  Roscoe  E. 
Goodding  of  La  Plata,  Macon  county,  Mis- 
souri, as  administrator  of  such  estate,  believ- 
ing as  I  do  that  snch  appointment  will  be 
to  the  best  interest  of  all  concerned." 

James  Neet  and  John  Burns,  whose  ap- 
iwintment  was  requested  by  relators,  were 
strangers  to  the  estate.  Neet  was  the  son 
of  Martha  J.  Neet,  who  expressed  to  re- 
spondent her  disapprobation  of  her  son's  ap- 
plication. She  claimed  £hat  bis  unfitness  for 
the  place  had  been  demonstrated  by  his  con- 
duct In  past  business  affairs.  A  majority  of 
the  heirs  favored  the  appointment  of  Neet 
and  Bums;  but,  without  reflecting  on  the 
moral  character  of  either,  we  think  the  evi- 
dence as  a  whole  supports  the  conclusion  of 
respondent  that  neither  was  as  well  quali- 
fied for  the  administration  of  a  large  estate 
as  Goodding  and  Gross.  From  the  view 
point  of  the  welfare  of  the  estate,  the  choice 
of  respondent  appears  to  baye  been  the  result 
of  sound  judgment.  That'  It  was  made  In 
good  faith  is  Indisputable.  Whether  respond- 
ent had  the  right  to  make  the  choice  among 
strangers  is  another  question  that  calls  for 
reference  to  other  facts  in  the  record.  The 
Immediate  effect  of  the  filing  by  the  resident 
heirs  of  their  renunciations  was  to  raise  a 
multitude  of  candidates  for  the  office,  most 
of  whom  pressed  their  claims  witb  great  as- 
siduity. Lawyers  were  employed  by  various 
contestants,  and  much  feeling  was  engender- 
ed among  the  factions.  Evidently  respond- 
ent, who  was  trying  to  perform  his  duties 
properly,   endeavored  by  proceeding  slowly 
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GooddlDg  and  Gross.  On  March  3d  relators, 
actuated  by  the  fear  that  their  candidates 
might  lose  In  the  race,  filed  with  respondent 
the  following  Instrument  In  writing:  "Now 
come  Simeon  Broyles  and  Waller  Burns  and 
show  to  the  court  that  they  have  heretofore 
waived  their  rights  to  administer  as  distrib- 
utees in  the  estate  of  Nathaniel  Broyles,  de- 
ceased, in  favor  of  John  Bums  and  James 
Neet  and  them  alone,  and,  if  the  court  should 
deem  it  best  not  to  appoint  the  said  John 
Bums  and  James  Neet,  these  distributees 
assert  their  rights  as  distributees  to  admin- 
ister on  the  estate  of  the  said  Nathaniel 
Broyles,  deceased,  since  the  said  Simeon 
Broyles  is  a  half-brother  of  the  said  de- 
ceased, and  the  said  Waller  Burns  is  a 
nephew  of  the  said  deceased,  whose  mother, 

Burns,  is  dead,  and  she  was  a  sister 

of  deceased,  Nathaniel  Broyles.  These  ap- 
plicants would  say  that  they  are  all  residents 
of  the  state  of  Missouri  and  that  the  said 
Waller  Burns  lives  in  Macon  county  and  the 
said  Simeon  Broyles  In  Harrison  county  in 
said  state  of  Missouri,  and  they  are  fully 
qualified  In  all  regards  to  administer  in  said 
estate."  On  the  same  day,  March  3,  1908, 
resiK>ndent  issued  and  caused  to  be  served  on 
relators  and  Martha  J.  Neet  citations  all 
similar  in  form  to  that  served  on  relator 
Waller  Burns,  which  was  as  follows:  "Where- 
as, I  am  Informed  that  Nathaniel  Broyles 
has  departed  this  life  intestate,  and  you  as 
his  nephew  and  an  heir  are  by  the  statutes 
of  the  state  of  Missouri  given  some  priority 
In  the  right  to  administer  his  said  estate, 
you  are  therefore  cited  to  appear  before  the 
undersigned  Judge  of  the  probate  court  at  my 
office  In  the  city  of  Macon,  state  of  Missouri, 
and  apply  for  letters  of  administration  on 
said  estate,  within  five  days  after  the  re- 
ceipt of  this  notice ;  or  in  default  thereof  let- 
ters will  be  granted  to  such  person  as  the 
court  or.  Judge  thereof  shall  consider  most 
suitable."  On  March  10th  relators,  in  re- 
sponse to  these  citations,  filed  a  written  ap- 
plication for  letters.  Before  appointing  Good- 
ding  and  Gross,  respondent  heard  the  claims 
of  the  respective  candidates  argued  by  coun- 
sel. On  that  occasion  relators  made  it  plain, 
as  they  had  done  before,  that  they  did  not 
desire  the  appointment  for  themselves,  that 
they  were  still  in  favor  of  the  candidacy  of 
Neet  and  Burns,  and  that  their  own  applica- 
tion was  merely  a  strategical  move  designed 
to  force  their  candidates  on  respondent.  In 
effect,  they  said  to  respondent:  "Appoint 
Neet  and  Burns ;  but,  if  you  are  resolved  not 
to  appoint  them,  then  our  application  as  resi- 
dent heirs  stands  in  the  way  of  the  appoint- 
ment of  any  other  stranger."  Relators  did 
not  file  a  written  revocation  of  their  renunci- 
ations. They  argue  that  the  necessity  for 
such  action  was  obviated:   First,  by  the  clta- 


ly  to  the  contention  of  relators,  are  these: 
First,  may  a  resident  heir  entitled  by  law 
to  letters  of  administration  renounce  his  pri- 
ority conditionally?  Second,  when  the  right 
is  once  renounced,  may  It  be  recalled? 

Letters  of  administration  cannot  be  grant- 
ed- to  a  nonresident  of  the  state.  Section  10, 
Rev.  St.  1899  (Ann.  St  1906,  p.  341).  The 
statutes  provide  that  letters  shall  be  grant- 
ed: First,  to  the  husband  or  wife;  second, 
"to  those  who  are  entitled  to  distribution  of 
the  estate  or  one  or  more  of  them,  as  the 
coiirt  or  Judge  or  clerk  In  vacation  shall  be- 
lieve will  best  manage  and  preserve  the  es- 
tate." Section  7,  Rev.  St  1889  (Ann-  St 
1906,  p.  340).  "If  no  such  person  apply  for 
letters  within  thirty  days  after  the  death  ,Df 
the  deceased,  the  court  •  •  •  may  Issue 
citations  to  him  or  them  •  •  •  to  appear 
and  qnallfy  for  administration,  giving  at 
least  five  days'  time  for  that  purpose  and 
if  the  person  or  persons  so  cited  fall  to  ad- 
minister within  the  time  appointed  letters 
may  tie  granted  to  any  person  whom  the 
court  •  •  •  may  deem  most  suitable." 
Section  8.  "Letters  testamentary  and  of  ad- 
ministration may  at  any  time  be  granted  to 
any  person  deemed  suitable  if  the  person  or 
persons  entitled  to  preference  file  their  re- 
nunciation thereof  in  writing,"  etc.  Section 
9.  Since  the  decedent  left  no  widow  nor  is- 
sue, relators  and  Martha  J.  Neet  l>eing  the 
only  resident  heirs,  were  possessed  of  the 
first  right  to  administer,  and,  had  they  re- 
frained from  renouncing  that  right  and  made 
application  for  letters  In  response  to  the  cita- 
tion issued  by  respondent,  it  would  have 
been  the  duty  of  respondent  to  select  an  ad- 
ministrator from  among  them ;  but  all  of  the 
members  of  this  privileged  class  renounced 
their  right  In  writing  within  the  time  pre- 
scribed by  statute  for  the  exercise  thereof. 
The  right  was  purely  a  personal  privilege 
and  could  not  be  delegated  to  another.  In 
re  Cresse's  Case,  28  N.  J.  Eq.  236;  In  re 
Scott's  Estate,  76  Neb.  28,  106  N.  W.  IOCS, 
107  N.  W.  1004;  In  re  Estate  of  Sargent 
62  Wis.  130,  22  N.  W.  131.  Our  statute  does 
not  extend  the  scope  of  the  right  to  include 
the  privilege  of  nominating  an  administra- 
tor. If  the  members  of  the  privileged  class 
renounce  their  right  or  lose  it  by  failing  to 
exercise  it  within  the  time  prescribed  by 
statute,  then  the  duty  devalvus  on  tlie  iiro- 
bate  court  of  selecting  an  administrator.  In 
the  performance  of  such  duty,  the  court  is 
not  compelled  to  accede  to  the  demands  cf 
the  resident  heirs  or  other  Interested  parties, 
though  he  should  give  due  consideration  act! 
weight  to  their  recommendations.  The  court 
should  exercise  a  sound  discretion  and  ap- 
point the  person  who,  In  his  Judgment  is 
best  qualified  to  give  an  honest  and  effirlert 
administration  of  the  estate.    Since  the  ri-   • 
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logically  that  a  renunciation  cannot  be  cou- 
pled with  a  condition  that  In  effect  is  but  an 
attempt  to  dictate  to  the  court  whom  it  shall 
appoint  This  view  is  contrary  to  that  ex- 
pressed by  some  of  the  authorities  to  which 
our  attention  has  been  directed,  but  we  think 
it  is  supported  by  the  weight  of  authority 
and  reason.  The  law  intends  to  put  the  resi- 
dent heirs  to  the  choice  of  administering  the 
estate,  or  of  permitting  the  probate  court  to 
appoint  a  stranger.  It  does  not  intend  'that 
the  prlyllege  shall  be  used  to  coerce  the  court 
into  appointing  a  person  it  may  deem  un- 
suitable. 

We  regard  the  renunciations  filed  by  rela- 
tors as  unconditional,  and  pass  to  the  ques- 
tion of  whether  relators  could  retract  them 
at  any  time  before  the  appointment  of  an 
administrator.  In  our  opinion  the  better 
doctrine  is  that,  >7hen  the  privilege  once  is 
renounced  or  waived,  it  is  lost  forever  and 
cannot  be  recalled.  Two  very  potent  reasons 
may  be  given  in  support  of  this  doctrine: 
First,  as  a  general  rule,  the  estates  of  de- 
ceased persons  demand  speedy  attention,  and 
injury  would  result  from  delays  that  might 
be  caused  if  resident  heirs  could  renounce 
and  recall  their  privilege  at  will;  and,  sec- 
ond, the  right  of  revocation,  if  it  existed, 
might  be  used,  as  was  attempted  In  the  pres- 
ent case,  not  in  good  faith  for  the  purpose  of 
enjoying  the  privilege,  but  as  a  club  to  hold 
over  the  probate  court  to  compel  It  to  ap- 
point, not  the  persons  whom  the  court  in  the 
exercise  of  its  Judgment  found  were  best 
qualified  to  administer,  but  those  whom  the 
resident  heirs  favored.  The  doctrine  Just 
announced  is  abundantly,  though  not  tmani- 
mously,  sustained  by  the  authorities.  We  re- 
fer to  the  briefs  of  counsel,  where  the  an- 
tborities  for  and  against  it  are  collated. 

We  conclude  that  respondent  acted  within 
the  scope  of  his  right  and  duty  In  refusing  to 
acknowledge  the  right  of  relators  to  recall 
their  renunciations,  and  as  the  appointment 
made  by  him  appears  to  have  been  the  result 
of  the  exercise  of  sound  Judgment,  and  not 
of  an  arbitrary  abuse  of  power,  we  find  no 
occasion  to  interfere. 

Accordingly,  the  Judgment  Is  afiSrmed.  All 
concur. 


DAVIS  T.  FOSTER. 

(Kansas   City    Court    of   Appeals.      MissourL 

May   3,   1909.) 

1.  Appbai.  akd  Erbob  (J  671*)— Abstract  of 
Beoobd— QtrisnoNS    FBESENTsn    ros    Rs- 


Where  the  abstract  of  the  record  proper 
consists  merely  of  the  pleadings  and  the  filing 
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bill   of  exceptions. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  i  2872 ;   Dec.  Dig.  $  671. •] 

2.  APPEAI.  AND  E^BBOB  ({  590*)— Sdpflemjent- 
AI.  ABSTBACI^— KlOHT  10   FILE. 

Where  a  respondent  on  appeal  points  out 
in  his  brief  that  appellant's  abstract  of  record 
is  insufiicient  in  not  showing  that  a  motion  for 
new  trial  was  filed  or  an  order  showing  time 
given  for  filing  bill  of  exceptions,  appellant 
may  not  correct  the  error  by  filing  an  amended 
or  supplemental  atistract  without  leave  of  court 
[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  |  2613 ;    Dec.  Dig.  J  590.*] 

Appeal  from  Circuit  Court,  Holt  Comity; 
W.  C.  Ellison,  Judge. 

Action  by  W.  F.  Davis  against  John  J. 
Foster.  From  a  Judgment  for  plaintiff,  de- 
fendant appeals.    Affirmed. 

John  W.  Stoltes  and  R.  B.  Brldgeman,  for 
appellant  T.  C.  Dungan  and  H.  M.  Dungan, 
for  respondent 

PER  CURIAM.  This  action  was  for  rent, 
with  an  attachment  in  aid.  There  was  a 
trial  on  both  the  plea  in  abatement  and  mer- 
its. The  Judgment  in  each  was  for  the  plain- 
tiff. 

The  abstract  of  the  record  proper  pre- 
sented by  appellant  consists  merely  of  the 
pleadings  and  the  filing  of  the  bill  of  ex- 
ceptions. There  is  nothing  to  show  that  a 
motion  for  new  trial  was  filed  or  an  order 
showing  time  given  for  filing  bill  of  excep- 
tions. These  things  are  shown  in  the  ab- 
stract of  the  bill  of  exceptions,  but  it  has 
been  ruled  time  and  again,  in  each  of  the  ap- 
pellate courts,  that  that  will  not  do.  They 
must  appear  in  the  record  proper.  Clay  v. 
Union  Publishing  Co.,  200  Mo.  6Go,  98  S.  W. 
575 ;  Stark  v.  Zehnder,  204  Mo.  442,  102  S.  W. 
992;  Harding  v.  Bedoll,  202  Mo.  630,  100  S. 
W.  638 ;  Pennowf sky  v.  Coerver,  205  Mo.  135, 
103  S.  W.  542;  Thompson  v.  Ruddick,  213  Mo. 
561,  111  8.  W.  1131;  Stark  Bros.  v.  Martin, 
126  Mo.  App.  675,  105  S.  W.  33 ;  City  of  Ma- 
con V.  Jaeger  (Mo.  App.)  113  S.  W.  113&  By 
reference  to  these  authorities  it  will  be  seen 
that  the  abstract  should  distinguish  between 
the  record  proper  and  the  bill  of  exceptions, 
so  that  it  may  be  seen  which  one  of  these 
contains  the  matters  abstracted,  and  not 
leave  it  in  such  confusion  that  it  cannot  be 
told  whether  the  recital  Is  taken  from  the 
record  proper  or  the  biU  of  exceptions.  An 
amended  or  supplemental  abstract  was  filed 
by  appellant  without  leave  of  court  after 
respondent  had  complained  in  his  brief  of 
the  defects  above  noted.  This  cannot  be 
done.  Everett  v.  Butler,  192  Mo.  664,  91  S. 
W.  890;  Harding  v.  Bedoll,  supra.  In  the 
latter  case  it  is  said  that  in  such  instance 
leave  should  not  be  given. 
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OHITWOOD  T.  HATFIELD  rt  al. 
(Kansas   City    Court    of    Api>ealB.      Missouri. 

May  8,  1909.) 
Pbincipai.  and  Subett   (S   26*)— Liabiutt 

ON  Note— Obuoation  or  Subetes. 

Wliere  the  payee  of  a  negotiable  note  never 
promised  to  loan  any  money  to  the  maker,  or 
authorised  the  part?  who  cashed  it  for  the 
maker  to  malce  the  loan,  the  latter,  after  pro- 
caring  the  payee  to  indorse  the  same  to  him 
without  recourse,  cannot  recover  against  the 
sureties,  as  their  undertaking  was  with  the 
payee  to  whom  the  note  was  not  delivered  and 
accepted  for  a  consideration  so  as  to  make  him 
a  party  to  the  contract. 

[Ed.  Note.— For  other  cases,  see  Principal 
and  Surety,  Dec.  Dig.  S26.*] 

Appeal  from  Circuit  Court,  Jasper  County ; 
Hugh  DabbB,  Judge. 

Action  by  H.  R.  Chitwood  against  C.  K 
Hatfield  and  others.  From  a  Judgment  in 
favor  of  M.  L.  Long  and  other  defendants, 
plaintiff  appeals.     Affirmed. 

Thomas  Dolan,  for  appellant  Cole,  Bur- 
nett &  WllUams,  for  respondents. 

JOHNSON,  3.  This  la  an  action  on  a  ne- 
gotiable promissory  note  brought  by  plaintiff 
against  defendants  Hatfield,  Long,  Rozelle, 
and  Lortz.  Hatfield  was  the  principal  maker. 
The  other  defendants  signed  the  note  as  sure- 
ties. Among  other  defenses  the  sureties  al- 
leged that  the  note  was  without  a  considera- 
tion, that  It  was  not  delivered  to  the  payee, 
and  that  it  was  not  indorsed  by  the  payee  to 
plaintiff  "for  value  received."  The  cause  was 
tried  to  the  court  without  the  aid  of  a  Jury. 
No  declarations  of  law  were  asked  or  given. 
Judgment  was  rendered  for  plaintiff  against 
Hatfield,  but  In  favor  of  defendant  sureties. 
Plaintiff  appealed. 

There  Is  no  substantial  controversy  over 
the  facts  of  the  case.  Plaintiff  was  a  banker 
at  Carl  Junction,  a  town  about  nine  miles 
from  JopUn.  Hatfield  was  a  customer  of 
plaintiff,  and  was  Indebted  to  him  on  a  note 
and  overdraft  He  applied  to  plaintiff  for 
an  additional  loan  of  $700,  and  was  referred 
to  T.  W.  Cunningham,  a  banker  at  JopUn, 
with  whom  plaintiff  kept  an  account  He 
went  to  Cunningham's  bank,  obtained  a  blank 
note,  filled  It  out  signed  It  and  procured  the 
signatures  of  defendants  Long  and  Rozelle, 
and  of  three  other  sureties,  viz.,  H.  S.  Bow- 
man, J.  W.  Jameson,  and  Joseph  Story.  Aft- 
erward he  presented  the  note  to  Cunningham, 
who  refused  to  accept  it  on  the  ground  that 
the  security  was  InsufDclent  A  day  or  two 
later  Hatfield  saw  plaintiff  at  Carl  Junction, 
and  told  him  of  the  refusal  of  Cunningham 
to  take  the  note.  Plaintiff  advised  Hatfield 
to  procure  defendant  Lortz  as  a  surety,  and 


come  due  six  months  after  Its  date.    At  no 
time  did  Cunningham  promise  to  lend  any 
money   to   Hatfield   nor   had   he   autborized 
plalntlir  to  make  suCh  loan.    A  few  days  aft- 
er obtaining  the  note,  plaintiff  took  it  to  Can- 
nlngham,  who  indorsed  it  without  recourse  at 
plaintUTs  request    It  Is  a  general  as  well 
as  a  statutory  rule  of  law  that  "every  contract 
on  a  negotiable  instrument  is  incomplete  and 
revocable  until  delivery  of  the  instrument  for 
the  purpose  of  giving  effect  thereto."    Section 
16,  p.  246,  Laws  1906  (Ann.  St  1906,  I  463-16). 
By  the  terms  of  the  note  the  sureties  under- 
took to  enter  Into  contractual  relations  witli 
Cunningham,  the  payee  named  therein.    They 
did  not  propose  to  contract  with  plalntUF,  and 
it  would  seem  to  be  too  clear  for  serious  dis- 
cussion that  they  could  become  bound  only 
in  the  event  of  a  delivery  of  the  note  to  Cun- 
ningham  and  his  acceptance  thereof.     Until 
he  should  bring  himself  Into  a  contractual 
relation  with  them  and  their  principal,  the 
contract  necessarily  remained  Incomplete,  and 
in  fact  and  law  was  no  contract  at  all.    Plain- 
tiff, who  did  not  act  as  the  agent  of  Cunning- 
ham, did  not  make  him  a  party  to  the  con- 
tract by  voluntarily  cashing  the  note,   nor 
could  be  make  himself  an  orlginarparty  wltli- 
out  the  consent  of  the  sureties.    We  think  he 
could  not  give  life  to  the  contract  by  subse- 
quently obtaining  the  Indorsement  of  Cun- 
ningham without  recourse.    Already  he  had 
voluntarily  parted  with  his  money  on  his  own 
responsibility.    At  no  time  did  Cunningham 
assume  any  contractual  obligations  te  the 
makers  of  the  note.    There  was  no  delivery 
of  the  Instrument  to  him,  no  acceptance  there- 
of by  him,  and  no  consideration  from  him  to 
the  makers.    Since  he  never  became  a  party 
to  the  contract,  his  Indorsement  without  re- 
course which  Imposed  no  obligation  on  him 
did  not  constitute  him  a  party,  and  was  in- 
effective  for  any   purpose.     Authorities   In 
point  may  be  found  in  the  briefs  of  connaeL 
We  conclude  that  the  learned  trial  Judge 
was  right  in  discharging  the  sureties.     Ac- 
cordingly the  Judgment  is  affirmed.    All  con- 
cur. 


STATB  V.  NICEELSON. 

(Kansas    City    Court   of   Appeals.      Hissonil. 

May  8,  1909.    Rehearing  Denied  May 

17,  1909.r 

Stjndat  (f  29*)— VrotATioN  of  Sundat  Law 

—  PBOSBCUnON  —  IRDICTUKNT  —  AUJCOA- 

TTORS  BT  Inucndubnt  —  ApPUCAnoN  or 

BUI.S. 

In  a  prosecution  for  violation  of  Bev.  St 
1899.  (  2240  (Ann.  St  1906,  n.  144^,  prohibit- 
ing the  doing  of  certain  won  on  Sunday,  an 
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allegation  that  aocoMd  "on  th*  iStli  day  of  An- 
guat,  A.  Di  1907,  did  on  tha  flrat  day  of  the 
week  commonly  called  Sunday,  keep  open  a  bar- 
ber ahop,"  etc.,  ia  a  direct  atatement  that  the 
date  mentioned   waa   Sunday. 

[Bid.  Note.— For  other  caaea,  aaa  Sunday, 
Cent.  Dig.  |  66;  Dec  Dig.  |28>] 

Appeal  from  GiTcolt  Oonrt,  Bay  Ootmty; 
rranda  H.  Trimble,  Jadlge. 

Tyd  Nlckelson  was  convicted  of  Sabbath 
breaking,  In  Tlolatlon  of  Bev.  St  1899,  I 
2240  (Ann.  St  1906,  p.  1446),  and  he  appeals. 
Affirmed. 

3.  Ia  FarrlB,  Jr.,  and  M.  O.  Roberts,  for 
appellant    W.  Q.  Roberts,  for  the  State. 

JOHNSON,  J.  Defendant  a  barber  doing 
business  at  Richmond,  was  prosecuted  and 
conTlGted  for  an  offense  against  the  prorl- 
Bions  of  section  2240,  Rev.  St  1890  (Ann.  St 
1906,  p.  144Q.  The  Information  under  which 
he  was  tried  la  as  follows:  "Now  on  this  day 
comes  George  W.  Jenkins,  prosecuting  attor- 
ney within  and  for  the  county  of  Ray  and 
state  of  Missouri,  leave  of  court  having  been 
first  had  and  obtained,  and  for  his  second 
amended  information  informs  the  court  that 
Tyd  Nickelson,  in  the  county  of  Ray  and 
state  of  Missouri,  on  the  18th  day  of  August 
A.  D.  1907,  did,  on  the  first  day  of  the  week, 
commonly  called  Sunday,  keep  oi>en  a  barber 
shop  located  in  the  county  of  Ray  and  state 
of  Missouri,  and  did  willfully  and  unlawful- 
ly perform  certain  labor,  then  and  there 
shaving  the  face  and  cutting  the  hair  of  one 
Robert  Bates,  and  performing  the  labor  and 
services  of  a  barber  on  divers  and  sundry 
other  persons  to  this  affiant  unknown  in  the 
said  barber  shop,  and  said  shaving  and  cut- 
ting hair  and  other  labor  then  and  there  per- 
formed not  being  the  household  offices  of 
daily  necessity,  and  not  being  then  and  there 
work  of  necessity,  or  of  charity,  contrary  to 
the  form  of  the  statute  in  such  cases  made 
and  provided,  and  against  the  peace  and  dig- 
nity of  the  state." 

A  demurrer  to  this  information  was  over- 
ruled. Defendant  argues  that  it  should  have 
been  sustained  on  the  ground  that  the  infor- 
mation falls  to  aver  that  the  18th  day  of  Au- 
gust 1907,  was  the  first  day  of  the  week, 
commonly  called  Sunday.  The  objection  is 
without  merit  The  allegation  that  defend- 
ant "on  the  18tb  day  of  August  A.  D.  1907, 
did  on  the  first  day  of  the  week,  commonly 
called  Sunday,  keep  open  a  barber  shop 
•  •  •  and  did  •  •  •  perform  certain 
labor,  then  and  there  shaving  the  face  and 
cutting  the  hair  of  one  Robert  Bates,"  etc., 
contains  a  direct  statement  of  the  fact  that 
the  date  mentioned  was  Sunday.  The  rule 
that  material  allegations  in  criminal  proceed- 
ings may  not  be  made  by  intendment  (State  v. 
Cllnkenbeard  [Mo.  App.]  115  S.  W.  1059,  and 
cases  cited),  no  matter  how  strictly  it  may 
be  construed,  can  have  no  application  here, 


since  the  language  employed  does  not  require 
a  resort  to  inference. 

Finding  no  error  in  the  record,  the  Judg- 
ment is  affirmed. 

BBOADDUS,  P.  J.,  concurs.  He  is  of  opin- 
ion that  the  business  of  a  barber  performed 
on  Sunday  is  a  work  of  necessity;  but  as  the 
Suprone  Court  has  held  otherwise,  he  does 
not  feel  at  liberty  to  dissent  from  the  opinion 
of  JOHNSON,  J.    ELLISON,  J.,  concurs. 


PACIFIC  Bnrr.  life  ins.  co.  of  cali- 

FOBNIA  V.  MANSUB. 

(Kansas   City    Court    of   Appeala.      MiaaontL 

May  8,  1900.    Behearing  Denied  May 

17,  1909.) 

1.  Pbocsss  (I  1*)— "Summons"— Office. 

The  office  oi  a  aummona  la  to  bring  the 
defendant  to  whom  it  ia  directed  into  court  to 
answer  plalntilTa  petition. 

[ISA.  Note.— For  other  caaea,  see  Proceaa,  Dec. 
Dig.  I  1.*  ^^ 

For  other  definitioDa,  aee  Worda  and  Phiaaes, 
vol.  7,  pp.  6787,  6788;   vol.  8,  p.  7810.] 

2.  Psocxss  ({  45*)— "Alias  SmcMONs"— Or- 

FIOK. 

An  alias  aummona  ia  iaaaed  when  the  orig- 
inal anmmona  has  not  produced  ita  effect  be- 
cauae  defective  in  form  or  manner  of  aervice, 
and,  when  leaned  and  aerved,  the  aecond  writ 
snperaedea  the  first  and  defects  in  the  first  can- 
not be  pleaded  in  abatement  of  the  second. 

[Ed.  Note.— For  other  cases,  aee  Proceaa,  Cent 
Dig.  S  42;    Dec.  Dig.  I  46.*] 

3.  Pbooxss  (I  46*)— Alias  Suioions— Effect 
or  Obdeb  fob  Issue. 

Aq  order  of  record  that  an  aliaa  anmmona 
be  Issued  constitutes  an  abandMiment  of  the 
original  writ  though  the  aliaa  summons  be  not 
issued  or  aerved ;  and  hence  where,  after  orig- 
inal anmmona  was  issued  and  served,  defendant 
did  not  appear,  and  the  court  made  an  order 
of  record  that  an  aliaa  aummona  issue  and  the 
canae  be  continued,  and  no  aliaa  summons  was 
issued  nor  the  order  set  aaide,  the  court  had 
no  Jurisdiction  to  hear  the  case  at  the  next 
term  of  court  on  the  original  service. 

[Ed.  Note.— For  other  cases,  see  Process,  Dec. 
Diic.  I  45.*] 

Error  to  Circuit  Court,  Uviugston  County ; 
Francis  H.  Trimble,  Judge. 

Actios  by  William  H.  Mansur  against  the 
Pacific  Mutual  Life  Insurance  Company  of 
California.  Judgment  for  plaintiff,  and  de- 
fendant brings  error.  Reversed  and  re- 
fnanded. 

J.  C.  Rosenberger,  CJlyde  Taylor,  and  Ker- 
sey Ooates  Reed,  for  plaintiff  in  error.  Scott 
J.  Miller,  for  defendant  in  error. 

JOHNSON,  J.  Defendant  in  error  brought 
this  suit  in  the  circuit  court  of  Livingston 
county  against  plaintiff  in  error,  a  nonresi- 
dent life  Insurance  company,  and  caused  sum- 
mons to  be  Issued  returnable  to  the  May  term, 
1008,  the  first  day  of  which  fell  on  May  4th. 
The  summons  was  served  and  returned  in  the 
manner  prescribed  by  law,  and  no  point  is 
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made  of  Its  sufficiency  to  command  the  ap- 
pearance of  the  defendant  (plalntUF  In  error 
here)  at  the  May  term  to  answer  the  peti- 
tion. Defendant  did  not  answer,  and  on  the 
eleventh  day  of  the  term  the  court,  at  the 
request  of  plaintiff  (defendant  In  error  here), 
made  the  following  order  of  record:  "Order- 
ed by  the  court  that  alias  summons  be  issued 
for  defendant  the  Pacific  Mutual  Life  Insure 
ance  Company,  directed  to  the  sheriff  of  Cole 
county,  Missouri,  and  cause  continued."  No 
alias  summons  was  issued  in  obedience  to 
this  order,  nor  was  the  order  set  aside.  The 
defendant  did  not  appear  at  the  following 
term,  but  the  court  heard  evidence  introduc- 
ed by  the  plaintiff,  and  rendered  judgm«it 
against  the  defendant  as  prayed  iil  the  peti- 
tion. Afterward  defendant  brought  the  case 
here  by  writ  of  error. 

We  tliink  the  court  had  no  Jurisdiction 
over  the  person  of  the  defendant  in  that  suit 
at  the  time  the  judgment  was  rendered.  The 
office  of  a  summons  is  to  bring  the  defendant 
to  whom  it  is  directed  into  court  to  answer 
the  petition  of  the  plaintiff.  The  original 
summons,  being  regularly  Issued  and  proper- 
ly served  and  returned,  performed  its  mla- 
Blon,  and  the  defendant  was  bound  to  appear 
at  the  May  term  and  answer  the  i)etition  in 
the  time  prescribed  by  law,  or  suffer  the  con- 
sequences of  having  Judgment  rendered 
against  it  by  default  An  alias  summons  is 
issued  when  the  original  summons  has  not 
produced  Its  effect.  1  Rap.  &  L.  IJaw  Diet 
44.  It  is  employed  in  cases  where  the  origi- 
nal summons  is  defective  In  form  or  manner 
of  service,  and  cannot  be  held  to  have  per- 
formed its  function.  An  order  of  record 
that  an  alias  smmnons  be  Issued  necessarily 
must  constitute  an  abandonment  of  the  or- 
iginal service.  20  A.  &  E.  Encyc.  PI.  &  Pr. 
1180;  Flnley  v.  Richards,  1  Blackf.  (Ind.) 
487.  When  issued  and  served,  the  second 
writ  supersedes  the  first  and  defects  In  the 
first  cannot  be  pleaded  In  abatement  of  the 
second.  Ooodlett  v.  Hansel,  S6  Ala.  346.  No 
alias  writ  was  Issued  and  served  In  the  case 
In  hand,  but  nevertheless  the  order  of  record 
that  one  be  Issued  was  an  abandonment  of 
the  original  writ  for  the  following  reason: 
Constructively  the  defendant  was  present 
in  court  in  obedience  to  the  original  sum- 
mons, beard  the  plaintiff  ask  for  the  alias 
order,  witnessed  the  pronouncement  of  the 
order  by  the  court  and  saw  It  entered  of 
record.  In  effect  plaintiff  there  confessed 
and  the  court  ruled  that  the  summons  was 
insufficient  and  the  defendant  was  told  by 
the  court  to  depart  with  the  assurance  that  it 
need  not  reappear  to  answer  the  petition  un- 
til commanded  so  to  do  by  the  service  upon 
it  of  the  alias  summons.  To  bold  that  the 
failure  to  follow  up  the  order  had  the  effect 
to  restore  the  original  service  would  be  to 
say  that  a  defendant  dismissed  from  court 
to  await  further  commands  of  the  court  still 


is  bound  to  remain  in  court  and  proceed  with 
his  defense  as  though  no  snch  order  of  dis- 
missal had  been  made.  We  condnde  tliat 
plaintiff  In  error  did  not  have  bis  day  in 
court  and  therefore  that  the  Jadgmeiit 
should  not  be  allowed  to  stand. 

Point  is  made  by  the  plaintiff  in  error  tbat 
the  petition  is  fatally  defective.  We  tbiok 
the  petition  Is  deficient  but  that  Its  defects 
may  be  cured  by  amendment 

The  Judgment  is  reversed  and  tbe  oraaa 
remanded.    All  concur. 


RAOLAND  et  aL  v.  CONQUEROR  ZINC  COS. 

(Kansas    City    Court    of   Appeals.      Missouri. 
May  3,  1909.) 

1.  Mines  and  MiNEBArs  ({  62*)— Contbaot 
roB  SuBifASE— Recovebt  roB  Bbeach. 

Where  defendants  unconditionally  contract- 
ed with  plaintiffs  to  sublease  land  to  them  for 
10  years  if  they  should  develop  paying  ore,  the 
fact  that  defendants,  at  the  date  of  contract 
have  a  good  and  subsisting  lease  of  the  land, 
which  plaintilb  knew  was  subject  to  forfeiture 
for  failure  of  defendants  to  do  work  required, 
would  not  preclude  plaintiffs  from  recovery  for 
defendants'  failure  to  comply  with  the  contract 
caused  by  the  subsequent  forfeitnte  of  their 
lease. 

[Ed.  Note.— For  other  cases,  see  Mines  and 
Minerals,  Dec.  Dig.  S  62.*] 

2.  Mines  and  Minebau   (I  62*)— Cowtbact 
FOB  Sublease— Covenant  fob  Quiet  ESf- 

JOTMENT. 

A  covenant  for  quiet  enjoyment  may  be 
inferred  from  a  contract  to  sublease,  whereby 
the  sublessees  were  to  enter  on  the  leased  land 
and  prospect  for  ore,  which,  if  found  in  paying 
quantities,  was  to  be  followed  by  the  sublease. 
[Ed.  Note. — For  other  cases,  see  Mines  and 
Minerals,  Dec.  Dig.  S  62.*] 

8.  Mines  and  Minebau  (S  62*)— Contact  to 

Sublease — Recovery  fob  Bbeach. 

For  breach  of  a  contract  to  sublease  land 
for  mining  on  the  contingency  that  sublessees 
found  paying  ores,  they  may  recover  for  their 
expenditures  in  endeavoring  to  find  the  same, 
though  their  prospective  profits  would  be  too 
uncertain  and  speculative  as  a  basis  for  recov- 
ery. 

[E3d.  Note.— For  other  cases,  see  Mines  and 
Mmerals,  Dec.  Dig.  §  62.*] 
4.  Mines  and  Minebalb  ((  62*)— Contbact 

70B  Sublease- Action  eob  Bbeach— Mxas- 

UBE  OF  Damages. 

In  an  action  for  breach  of  a  contract  to 
sublease  land  for  mining  on  the  contingency  that 
plaintiffs  found  paying  ores,  the  court  properly 
instructed  that  the  measure  of  damages  was 
the  actual  expense  incurred  by  plaintiffs  in  their 
work. 

[EM.  Note.— For  other  cases,  see  Mines  and 
Minerals,  Dec.  Dig.  f  62.*] 

Appeal  from  Circuit  Court  Jasper  County; 
Hugh  Dabbs,  Judge. 

Action  by  O.  E.  Ragland  and  others  against 
the  Conqueror  Zinc  Companies  and  others. 
From  a  Judgment  for  plaintiffs,  the  CJonquer- 
or  Zinc  C3ompanles  appeal.    Affirmed. 

Thomas  Dolan,  for  appellanta.  Carry,  Owen 
&  Farris,  for  respondents. 
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BROADDUS,  P.  J.  This  Is  a  salt  tor 
damages.  Tbe  petition,  In  sabstance,  al- 
leges: That  In  AngvBt,  1906,  the  defendant 
Houk  for  himself  and  the  other  defendants 
represented  to  plaintiff  Ragland  that  the  de- 
fendants had  a  valid  and  subsisting  lease  for 
1.0  years  on  certain  mining  property  In  Jas- 
per county,  and  that  defendants  had  the 
right  and  power  to  sublease  said  property; 
and  that  defendants,  so  representing  to  plain- 
tiff, entered  Into  a  contract  with  plaintiff, 
whereby  he  was  to  enter  upon  the  said  leas- 
ed land  to  prospect  and  mine  for  lead  and 
zinc  ore,  and  If  the  said  Ragland  or  his  as- 
signs should  strike  and  develop  ore  sufficient 
to  warrant  the  erecting  of  a  mining  plant  or 
to  pay  the  expense  of  handling  and  cleaning 
of  ore  by  hand  jigs,  then  the  defendants 
were  to  furnish  plaintiffs  with  a  written 
lease  or  license  to  mine  said  land  for  10 
years  under  a  royalty  of  20  per  cent.  The 
petition  sets  forth  that,  after  said  contract 
was  made,  Ragland  assigned  to  each  of  his 
coplalntlffs  one-fourth  Interest  in  the  lease. 
It  Is  alleged  that,  after  plaintiffs  entered  up- 
on the  performance  of  said  contract,  they 
were  notified  that  defendants  had  no  lease 
upon  the  land,  and  thereupon  were  about  to 
cease  work,  when  defendant  Houk  for  him- 
self and  defendant  corporations  guaranteed 
and  assured  the  plaintiffs  that  they  had  full 
right  upon  said  land  under  the  said  lease, 
and  agreed  to  protect  plaintiffs  and  assure 
them  their  full  rights  under  the  contract 
aforesaid.  And  plaintiffs  say  that,  by  rea- 
son of  the  aforesaid  contract,  representa- 
tions, and  assurance,  they  continued  to  mine 
and  carry  on  mining  operations,  and  expend- 
ed In  the  performance  thereof  in  mining  said 
land  the  sum  of  $600.  Plaintiffs  further  al- 
lege that  thereafter,  by  a  Judgment  of  the 
circuit  court  of  the  county  against  defend- 
ants. It  was  adjudged  that  defendants  had 
no  right  upon  said  land  and  no  right  to  sub- 
lease the  same.  They  allege  that,  if  the 
contract  for  a  lease  had  been  performed.  It 
would  have  been  worth  $5,000.  They  claim 
that  they  are  damaged  In  the  sum  of  $2,500 
In  addition  to  said  sum  of  $600,  for  all  of 
which  they  asked  Judgment.  The  defend- 
ants by  their  answer  set  up  that  they  had  a 
lease  on  the  land  in  question,  dated  Novem- 
ber 9,  1904,  for  a  term  of  15  years,  and 
which  was  duly  recorded  In  the  office  of  the 
recorder  of  deeds  for  the  county,  and  that  It 
was  In  force  at  the  time  of  the  contract 
made  with  plaintiff  Ragland,  and  subject  to 
the  usual  conditions  of  a  mining  lease,  but 
that  no  work  was  being  done  on  the  land 
on  the  said  17th  day  of  August  and  for  a 
short  time  prior  thereto,  all  of  which  plain- 
tiffs well  knew,  and  that  plaintiffs  had  notice 
of  the  terms  of  the  lease  to  defendants,  and 
also  had  notice  of  the  manner  in  which  said 
lease  had  been  complied  with  In  regard  to 
the  mining  on  said  ground.  The  plaintiffs' 
reply  put  in  issue  the  matters  set  out  in  the 
answer. 


The  plaintiffs  introduced  the  contract  as 
set  out  In  their  petition  and  evidence  tend- 
ing to  show  the  value  of  the  work  and  ex- 
penditures In  prospecting  for  ores,  but  failed 
to  prove  the  allegation  that  defendants  guar- 
anteed and  assured  plaintiffs,  after  they  had 
received  notice  that  defendants*  lease  bad 
been  forfeited,  that  they  had  full  right  upon 
said  land  under  their  lease,  and  agreed  to 
protect  plaintiffs  and  assure  them  their  full 
rights  under  the  said  contract  Some  of  the 
conditions  of  defendants'  lease  from  the 
owner  of  the  land  were  that  mining  should 
commence  Immediately  and  be  carried  on  in 
good  faith  and  continuously.  The  provision 
for  a  forfeiture  Is  as  follows:  "Any  failure 
to  comply  with  and  perform  the  require- 
ments of  this  lease  in  good  faith  at  any  time 
shall  end  and  determine  the  same,  and  the 
said  party  of  the  first  part  may  declare  an 
ouster  and  re-enter  upon  and  hold  said  de- 
mised premises.  Subject  to  these  conditions, 
this  lease  shall  remain  in  full  force  for  the 
term  of  15  years  from  the  date  thereof." 
The  Judgment  of  the  circuit  court  against 
plaintiffs  and  defendants  rendered  in  favor 
of  the  original  lessor  was  introduced  In  evi- 
dence. The  plaintiffs  recovered  Judgment 
for  $285.50,  from  which  defendants  appealed. 

The  contention  of  defendants  is  that  plain- 
tiffs under  the  evidence  were  not  entitled  to 
recover.  We  think  defendants'  argument 
does  not  sustain  their  theory  of  the  case, 
which  is  to  the  effect  that  at  the  time  of  the 
making  of  the  contract  they  had  a  good  and 
subsisting  lease  from  the  lessor;  it  not  at 
that  time  having  been  forfeited.  It  may  be 
assumed  that  the  provision  for  a  forfeiture 
was  a  condition  subsequent,  which  right  If 
not  exercised  a  forfeiture  would  not  result. 
It  is  said:  "The  title  to  land  conveyed  upon 
a  condition  subsequent  vests  In  the  grantee, 
and  his  failure  to  perform  the  condition  does 
not  divest  the  title.  The  title  is  divested  on- 
ly upon  the  entry  of  the  grantor  or  his  heirs 
for  the  condition  broken  or  by  a  suit  for  the 
recovery  of  possession,"  etc.  Jones'  Law  of 
Real  Property  &  Conveyancing,  vol.  1,  i  70S. 
The  lessor  may  waive  the  right  of  forfeiture. 
Garnhart  v.  Finney,  40  Mo.  449,  93  Am.  Dec. 
303.  These  authorities  go  to  show  that  de- 
fendants did  in  fact  have  a  subsisting  lease 
at  the  date  of  the  contract,  subject,  however, 
to  the  right  of  defendants'  lessor  to  declare 
a  forfeiture  for  a  failure  to  perform  its  con- 
ditions. Such  being  the  case,  we  cannot  see 
how  plaintiffs'  knowledge  that  the  lease  was 
subject  to  a  forfeiture,  because  its  conditions 
had  not  been  complied  with,  can  be  a  basis 
for  defendants'  argument  that  plaintiffs  can- 
not recover.  There  was  a  subject-matter  for 
the  contract,  and,  so  far  as  knowledge  of  the 
conditions  was  concerned,  the  plaintiffs  and 
defendants  stood  upon  an  equal  footing. 
There  being  a  subject-matter  and  a  sxifflclent 
consideration,  it  was  a  valid  contract,  and 
the  undertaking  by  plaintiffs  to  comply  with 
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Its  terms  Imposed  a  like  duty  upon  defend- 
ants. 

The  plaintiffs  were  prerented  by  the  ac- 
tion of  the  defendants'  lessor  In  forfeiting 
the  lease  from  complying  in  full  with  their 
contract  with  defendants.    The  defendants' 
contract  was  to  furnish  plaintiffs  with  a 
lease  on  the  land  for  a  period  of  10  years  if 
they  should  develop  paying  ore.     There  is 
no  resenration  .whatever  or  no  condition  that 
wonld  exonerate  defendants  from  making 
such  lease  upon  plaintiffs'  compliance  with 
the  contract  and  the  finding  of  paying  ores. 
The  defendants  contracted  without  reference 
to  the  contingency  that  the  lease  was  liable 
to  be  forfeited.    The  defendants'  undertak- 
ing, in  effect,  was  that  there  would*  be  no 
forfeiture  of  the  lease.     However,  the  de- 
fendants insist  that  there  was  no  covenant 
for  quiet  enjoyment  of  the  premises.    There 
are  no  express  words  to  that  effect;    but 
from  the  very  nature  of  the  duties  imposed 
upon  plaintiffB  by  the  contract  they  could 
not  be  performed  unless  plaintiffs  had  peace- 
able possession,  from  which  it  follows  that 
quiet  enjoyment  may  be  reasonably  inferred. 
Taylor's  Landlord  &  Tenant,  vol.  1,  ft  251. 
^    As  plaintiffs  were  to  have  a  lease  on  the 
■^  contingency  that  they  found  paying  ores,  it  is 
\     argued  that  their  expenditures  in  the  enter- 
/     prise   were   their   own   loss.     That  which 
.'      plaintiffs  lost  was  the  right  to  continue  the 
*  /       mining  venture,  which,  if  continued,  might 
I        or  might  not  result  in  reimbursing  them.    It 
I       is  true  that  the  profits  which  plaintiffs  might 
I        have  realized  from  a  continuance  of  their 
I        mining  contract  would  be  too  uncertain  and 
{'         speculative  as  a  basis  for  recovery;  but  it 
does  not  necessarily  follow  that  their  expen- 
I         ditures  In  their  endeavor  to  perform  the  con- 
tract are  not  proper  subjects  for  which  they 
might  recover.    The  defendants  by  their  con- 
tract invited  plaintiffs  to  prospect  for  ores, 
which,  if  found  in  paying  quantities,  would 
,         have  been  of  value  to  them  as  well  as  to  de- 
I  fendants,  who  were  to  rec^^ve  a  certain  roy- 

>-^  alty  from  the  product  Ihelaintiffs  did  a  part 
of  the  wortc,  and  incurred  expense,  and  were 
prevented  by  no  fault  of  their  own,  but  by 
that  of  defendants,  in  prosecuting  the  enter- 
prise to  a  conclusion.  In  certain  regions  in 
Jasper  county,  where  rich  ores  of  lead  and 
zinc  are  found  in  great  quantities,  the  right 
to  mine  may  be  considered  as  a  property 
right,  and  it  was  so  considered  by  the  par- 
ties to  the  contract  in  controversy.  It  is 
true  there  may  be  in  some  instances  a  fail- 
ure to  realize  any  profits  from  such  mining, 
but  it  ought  not  to  be  said  for  that  reason  a 
contract  of  such  character  should  be  viewed 
differently  in  the  eye  of  the  law  from  a  con- 
tract giving  the  right  to  cultivate  a  farm  for 
vegetable  products.  The  only  difference  is 
that  in  the  latter  contract  there  would  prob- 
ably be  greater  certainty  of  profitable  re- 
sults. 


XThe  defendants  contend  that  the  measure 
of  damages  on  account  of  a  disturbance  of 
possession  is  the  difference  between  the  rent 
reserved  and  the  value  of  the  leaa&     The    ' 
court  instructed  the  Jury  tliat  the  measure 
of  plaintiffs'  damages  was  the  actual  ex-    . 
pense  incurred  by  them  in  their  work.    The 
instruction  was  correct   This  is  not  a  suit  to 
recover  damages  for  ouster  of  the  premises    ' 
held  under  a  lease.    Therefore  the  rule  that    \ 
defendants  Invoke  has  no  application.  /        -' 

Finding  no  error,  the  cause  Is  affirmed. 
All  concur. 


BRAECKBL  et  sL  ▼.  SHADE  et  aL 

(Kansas  City   Court  of  Appeals.     Missonrl. 

May  8,  1909.     Rehearing  Denied 

May  17,  1909.) 

L  Mechanics'  Liens  (i  6*)  —  Statutks  — 

CONSTBUCTION. 

The  rule  calling  for  a  strict  constraction  of 
statutes  in  derogation  of  the  common  law  does 
not  apply  to  mechanic's  lien  statutes.  Such 
statutes,  being  remedial  in  nature,  should  re- 
ceive  a   liberal   construction. 

[Ed.  Note.— For  other  cases,  see  Mechanics' 
Liens,  Cent  Dig.  |  6 ;  Dec.  Dig.  f  S.*] 

2.  Mechanics'  Liens  (J  124*)  —  Nonce  to 

OwNKB— Mistake  in  make. 
Rev.  St  1899,  i  4207  (Ann.  8t  1908,  p. 
2290),  requires  the  statement  of  a  meclianie's 
lien  to  contain  the  name  of  the  owner  if  known. 
Section  4221  (page  23ll)  requires  the  claim- 
ant to  serve  notice  of  his  purpose  to  file  a  lien 
on  the  owner  or  agent  of  the  property.  fieU, 
that  a  lien  is  not  lost  by  a  mistake,  through 
misinformation  by  an  abstract  clerk,  in  the  fine 
name  of  the  owner  in  the  notice  of  lien,  where 
the  owner  was  not  misled  by  the  error,  and  no 
rights  of  third  persons  had  intervened. 

[Ed.  Note.— For  other  cases,  see  Mechanics' 
Liens,  Cent  Dig.  |  165;  Dec.  Dig.  I  124.»] 

Appeal  from  Circuit  Court,  Jasper  County; 
Hugh  Dabbs,  Judge. 

Action  by  Frank  H.  Braeckel  and  another 
against  D.  B.  Shade  and  another.  From  a 
Judgment  tat  defendants,  plaintiffs  appeal. 
Reversed. 

H.  S.  Miller,  for  appellanta.  J.  H.  Spor- 
geon,  for  respondents. 

JOHNSON,  J.  Plaintiffs,  who  are  partners 
doing  business  in  the  name  of  the  Joplln 
Sash  ft  Door  Works,  brought  this  suit  before 
a  Justice  of  the  peace  to  enforce  a  mechanic's 
Hen  for  materials  furnished  under  contract 
with  defendant  Shade  (the  contractor)  for  a 
building  erected  on  premises  owned  by  de- 
fendant James.  Shade,  though  duly  served 
with  summons,  failed  to  appear  in  the  cir- 
cuit court  where  the  cause  was  taken  by  ap- 
peal, and  personal  Judgment  was  rendered 
against  him  for  the  amount  of  plaintUTs  de- 
mand. James  appeared  and  contested  the 
lien.  A  Jury  was  waived,  and  Judgment  was 
entered  In  favor  of  James.  Plaintiffs  ap- 
pealed. 

The  last  Item  of  the  account  Is  for  material 
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farniBhed  October  1,  1907.  The  notice  that 
plaintiffs  Intended  to  file  a  Hen  was  Berred 
on  defendant  Jamea  January  15,  1908.  The 
ilea  paper  was  filed  with  the  circuit  cleric 
January  27,  1908.  Notice  that  suit  would  be 
brongbt  In  the  Justice's  court  was  filed  Feb- 
ruary 6,  1908,  and  on  the  following  day  the 
action  was  begun,  as  stated  in  the  notice. 
In  these  notices  and  In  the  lien  statement, 
the  name  of  the  owner  of  the  premises  was 
glTon  as  James  D.  James;  but  the  notices 
and  the  summons  were  served  on  defendant 
whose  name  is  John  D.  James.  The  mistake 
was  dlscoTored  by  plaintiffs  after  the  suit 
was  brought,  and  they  were  given  leave  by 
the  Justice  to  amend  the  petition  and  state- 
ment "by  changing  the  name  of  the  defend- 
ant James  D.  James  to  John  D.  James ;  John 
D.  James  having  been  personally  served  with 
Bonunons."  It  appears  from  the  evidence  of 
plaintiffs  that  they  did  not  know  who  was 
the  owner  of  the  premises.  The  lawyer  em- 
ployed by  them  inquired  at  the  office  of  an 
abstractor  and  was  Informed  by  the  person 
in  charge  of  the  office  that  the  Ixxiks  showed 
the  owner  of  the  premises  to  be  James  D. 
James.  The  lawyer  acted  on  this  informa- 
tion In  preparing  the  notices,  lien  statement, 
and  petition.  The  fact  that  plaintiffs  and 
their  attorney  acted  in  good  faith  is  not  dis- 
puted and  is  estabUsbed  by  evidence.  The 
question  of  the  effect  of  the  mistake  is  the 
only  issue  considered  by  the  trial  court  and 
argued  here. 

The  rule  that  calls  for  a  strict  construc- 
tion of  statutes  In  derogation  of  the  common 
law  is  not  applicable  to  the  mechanic's  lien 
statutes.  "The  better  doctrine  now  is  that 
these  statutes  are  highly  remedial  in  their 
nature  and  should  receive  a  liberal  construc- 
tion to  advance  the  Just  and  beneflcient  ob- 
jects had  In  view  in  their  passaga"  De  Witt 
T.  Smith,  63  Mo.  263 ;  Hicks  v.  Scofleld,  121 
Mo.  381,  25  S.  W.  755 ;  Sawyer  y.  Clark,  172 
Mo.,  loc.  dt  598,  73  «.  W.  137.  Section  4207, 
Bev.  St  1899  (Ann.  St  1906,  p.  2290),  re- 
quires the  lien  statement  to  contain  "the 
name  of  the  owner  or  contractor  or  both  if 
known  to  the  person  filing  the  lien."  Sec- 
tion 4221  (page  2311)  requires  the  claimant 
to  serve  notice  of  his  purpose  to  file  a  lien 
on  "the  owner,  owners  or  agent"  of  the  prop- 
erty. Under  the  doctrine  stated,  a  proper 
construction  of  these  statutes  imposes  on  the 
claimant  the  duty  of  giving  the  true  name 
of  the  owner  in  the  lien  statement  and  no- 
tices and  of  serving  the  notices  on  the  owner, 
provided  the  name  of  the  owner  is  known 
to  the  claimant;  but  the  statutes  contem- 
plate that  subcontractors,  materialmen,  and 
mechanics  may  not  know  who  is  the  owner 
of  the  premises,  and  the  Intent  is  manifest 
that  the  lien  of  such  claimant  and  his  right 
to  enforce  It  shall  not  be  lost  by  his  failure 
to  ascertain  the  name  of  the  true  owner,  and 
the  consequent  failure  to  state  It  in  the  lien 


paper  and  notices.  Whese,  as  here.  It  ap- 
pears that  the  mistake  was  honest,  that  the 
defendant  owner  was  not  misled,  and  that  no 
rights  of  third  persons  have  Intervened,  a 
liberal  construction  of  the  statutes  prompts 
us  to  hold  that  the  right  to  enforce  the  Uem 
was  unaffected  by  the  mistake.  Gorman  y. 
Dierkes.  37  Mo.  676;  MUler  y.  Faulk,  47  Mo. 
262 ;  Lumber  Co.  v.  Clark,  172  Mo.,  loc.  dt 
698,  78  S.  W.  187;  Stelnmann  v.  Strlmple, 
29  Mo.  App.  478;  Madden  v.  Realty  Co.,  76 
Mo.  App.  363;  Dwyer  Brick  Works  v.  Flana- 
gan Bros.,  87  Mo.  App.  340;  Darlington  v. 
Toser,  88  Mo.  App.  526;  Baltls  y.  Friend,  90 
Mo.  App.  408 ;  Knelsley  Lumber  Co.  y.  Stod- 
dard Co.,  113  Mo.  App.  306,  88  S.  W.  774; 
Crane  Co.  v.  Construction  &  Real  Estate  Co., 
121  Mo.  App.,  loc.  dt  225,  98  S.  W.  796; 
Boisot  on  Mechanic's  Liens  (1897  Ed.)  f|  382, 
383 ;  New  Cyc.  27,  p.  167 ;  Oetchell  v.  Moran, 
124  Mass.  404;  McPhee  v.  Litchfield,  146 
Mass.  666,  14  N.  E.  923,  1  Am.  St  Rep.  482 ; 
Pavement  Co.  v.  logons,  133  Cal.  114,  65  Pac. 
329;  Hoi^ins  v.  Mill  Co.,  11  Wash.  308,  39 
Pac.  816 ;  Hays  v.  Tryon,  2  Miles  (Pa.)  208. 

The  Judgment  is  reversed,  and  the  cause 
re»"anded.    All  concur. 


STATE  y.  BIESEMEYER.. 

(Kangas  City  Conrt  of  Appeals.    MissouiL 
May  3,  1909.) 

1.  GanoNiLi.  Law  (I  1083*)— AppsAi/-;ri7BiB- 

DICTION. 

After  an  appeal  is  granted,  the  jurisdiction 
of  the  case  is  with  the  appellate  court,  although 
the  record  may  be  corrected  by  the  trial  court, 
and  the  order  granting  the  appeal  cannot  t>e 
set  aside  without  notice  to  the  appellant. 

[Eld.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  |  2732 ;   Dec.  Dig.  {  1083.*] 

2.  IifDicnnirr  ard  ImroBitATioN  (|  15*)  — 
SUCCBSSIVI  iNDionacNTB. 

It  ia  a  sufficient  defense  in  a  criminal  pros- 
ecution that  an  appeal  from  a  conviction  under 
a  prior  information  is  pending. 

[I3d.  Note. — For  other  cases,  see  Indictment 
and  Information,  Cent.  Dig.  if  83,  84;  Dec. 
Dig.  S  15.*] 

Appeal  from  Circuit  Court  Osage  Coun- 
ty;  Wm.  A.  Davidson,  Judge. 

L.  F.  Biesemeyer  was  convicted  of  prac- 
ticing dentistry  without  a  license,  and  ap- 
peals.   Reversed,  and  defendant  discharged. 

Pope  ft  Vaughan,  Monroe  &  Zevely,  and  J. 
W.  Vosholl,  for  appellant  John  P.  Peters, 
Pros.  Atty.,  and  W.  E.  Owen,  for  the  State. 

ELLISON,  J.  On  Information  by  the  pros- 
ecuting attorney  of  Osage  county  the  de- 
fendant was  convicted  in  the  circuit  conrt 
for  practicing  dentistry  without  procuring 
a  license,  as  required  by  Laws  1906,  p  217 
(Ann.  St  1906,  $  8534).  In  due  time  he  filed 
a  motion  for  new  trial  and  In  arrest  of  Judg- 
ment    These  motions  were  oynruled,  and 
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days  aiterwards,  but  during  tne  same  term. 
It  seems  the  trial  court  discovered  that  de- 
fendant bad  not  been  arraigned,  and  there- 
upon, without  any  notice  to  him,  set  aside 
the  order  granting  him  his  appeal,  and  set 
the  case  down  to  be  tried  on  June  18th,  a 
day  of  the  same  term.  On  that  day  the 
prosecuting  attorney  entered  a  nolle  prosequi, 
and  then  filed  a  new  Information  for  the 
same  offense.  Defendant  was  again  put  upon 
trial  and  again  convicted.  He  made  due 
plea  of  hlg  former  conviction  and  appeal. 
These  were  overruled.  Again  he  appealed  to 
this  court;  the  latter  being  the  appeal  be- 
fore us. 

The  law  seems  well  settled  that,  while  a 
record  may  be  corrected  by  the  trial  court 
after  an  appeal  has  been  granted,  yet  the  ap- 
peal itself  is  pending  In  the  appellate  court 
from  the  time  of  its  being  granted,  and  the 
Jurisdiction  of  the  case  is  with  the  appel- 
late court  Ladd  v.  Couzlns,  35  Mo.,  loc.  cit. 
515 ;  De  Kalb  Co.  v.  Hlxon,  44  Mo.,  loc.  cit. 
342;  Ross  v.  Railway  Oo.,  141  Mo.  397,  38 
S.  W.  926,  42  S.  W.  957;  Sublette  t.  Rail- 
way Co.,  66  Mo.  App.,  loc.  cit  334.  The  St 
Louis  Court  of  Appeals  in  Werckmann  v. 
Taylor,  112  Mo.  App.  365,  87  S.  W.  44,  de- 
cided that  while  the  appeal  vested  Juris- 
diction of  the  case  In  the  appellate  court,  yet 
that  was  only  true  so  long  as  the  order 
granting  the  appeal  remained  in  force,  and 
that  the  trial  court  had  authority  during 
the  term  to  set  aside  the  order  and  thus  an- 
nul the  appeal.  But  it  seems  to  us  that 
question  Is  not  for  decision  in  ttils  case 
from  the  fact  that  the  order  here  made  was 
made  without  notice  to  defendant  When  he 
was  granted  his  appeal  and  had  given  his 
bond  and  was  discharged,  he  had  a  right 
to  assume  that  no  further  steps  would  be 
taken  in  the  case  without  notice  to  him. 
It  was  not  a  matter  in  which  he  had  no  part 
or  interest  or  right  to  be  heard.  An  appeal 
may  be  from  a  trial  In  which  the  defendant 
may  have  the  right  to  demand  a  Judgment 
that  he  Is  not  guilty,  or  that  he  is  not  liable 
to  the  action,  if  a  civil  suit  The  mere  men- 
tion wUl  suggest  the  many  things  In  a  rec- 
ord which  are  of  such  vital  Interest  to  a  par- 
ty as  that  they  will  entitle  him  to  an  absolute 
discharge.    U.  then,  the  court  or  appellee 


and  then  by  amendment  or,  as  here,  by  a 
new  proceeding,  again  bring  him  to  trial, 
they  can  grant  a  new  trial  or  nonsuit  In  a 
manner  altogether  new.  If  such  practice 
can  be  indulged,  an  appellee  who  finds  a  rec- 
ord upon  which  the  appellant  is  properly 
entitled  to  a  final  acquittance  at  the  direc- 
tion of  the  appellate  court  can  have  the  order 
of  appeal  set  aside  and  a  new  trial  granted, 
or  a  new  action  Instituted,  so  that  he  may 
by  different  procedure,  or  by  additional  evi- 
dence, make  another  attempt  to  develop  a 
case.  It  seems  to  us  the  practice  would  be 
revolution  of  the  established  order  of  pro- 
cedure. 

When  one  has  taken  his  appeal  from  the 
Judgment  against  him,  whether  for  murder 
or  for  debt,  he  cannot  be  deprived  of  the 
rights  to  which  the  record  shows  he  is  en- 
titled. It  may  be  that  the  order  of  appeal 
can  be  set  aside  and  the  appellant  be  then 
given  whatever  Judgment  the  record  shows 
be  should  have  bad  on  that  record,  whether 
that  be  merely  a  new  trial  for  error  or  a 
final  discharge.  Bat  all  this  shows  the  abso- 
lute necessity  of  notice  to  the  appellant  so 
that  he  may  protect  himself  in  these  vital 
particulars.  "It  Is  a  cardinal  principle  that 
whenever  a  party's  rights  are  to  be  affected 
by  a  summary  proceeding,  or  motion  in 
court,  that  party  should  be  notified,  in  order 
that  he  may  appear  for  his  own  protection." 
George  v.  Middougb,  62  Mo.  549;  Rich  Hill 
Mining  Co.  V.  Neptune,  19  Mo.  App.  438; 
Wlckham  v.  Page,  49  Mo.  526,  529;  Laugh- 
lln  V.  Fairbanks,  8  Mo.  367.  It  is  true  that 
during  the  progress  of  a  case  after  a  par- 
ty has  been  duly  arrested  or  summoned  he 
is  presumed  to  be  in  court,  and  only  such  no- 
tice of  different  stei)8  is  necessary  as  the 
rules  of  court  may  prescribe.  But,  as  is  said 
in  the  case  last  cited:  "No  such  presump- 
tion can  arise  after  the  case  is  disposed  of. 
*  •  •  In  every  case,  therefore,  of  a  special 
motion,  unless  there  has  been  an  express 
or  implied  waiver  of  notice,  the  want  of  such 
notice  would  of  itself  be  sufficient  to  vitiate 
the  proceedings." 

We  think  the  defendant's  objections  to  the 
second  trial  should  have  been  sustained,  and 
the  Judgment  will  be  reversed,  and  be  will 
be  discharged.    All  concur. 
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HARROD  ▼.  HAMMOND  PACKING  CO. 
(Kansas  City  Conrt  of  Appeals.  Missouri.  May 
S,  1909.)  Appeal  from  Circuit  Court,  Bu- 
chanan County;  C.  A.  Mosman,  Judge.  Ac- 
tion by  Sam  Harrod,  by  his  next  friend,  against 
the  Hammond  Packing  Company.  B^rom  a  judg- 
ment for  plaintiff,  defendant  appeals.  Affirmed. 
Vinton  Pike,  for  appellant  Mytton  &  Parkin- 
Bon  and  C.  C.  Crow,  for  respondent. 

PER  CURIAM.  This  case  was  here  on  a 
former  appeal  (125  Mo.  App.  357,  102  S.  W. 
637),  and  was  reversed  and  remanded  for  an 
error  in  an  instruction  given  in  behalf  of  the 
plaintiir.  As  the  case  was  tried  upon  practical- 
ly the  same  facts  and  in  accordance  with  the 
opinion  rendered,  it  is  affirmed. 


UMBAROER  v.  SUPREME  COUNCIL  OV 
THE  ROYAL  LEAGUE.  (Kansas  Ci^  Court 
of  Appeals.  Missouri.  March  29,  1909.)  Ap- 
peal from  Circuit  Court,  Jackson  C!ounty.  Ac- 
tion by  Emma  B.  Umbarger  against  the  Supreme 
Council  of  the  Royal  League.  From  a  judgment 
for  plaintiff,  defendant  appeals.  Affirmed.  R.  P. 
&  C.  B.  Williams,  for  appellant.  Reed,  Yates, 
Mastin  &  Harvey,  for  respondent. 

JOHNSON,  J.  This  case  is  similar  in  all 
material  respects  to  that  of  Smail  v.  Court  of 
Honor,  decided  by  this  court  March  10,  1900, 
and  reported  in  117  S.  W.  116.  For  the  rea- 
aons  stated  in  the  opinion  filed  In  that  case,  the 
Judgment  before  us  must  be  affirmed.  It  is  ao 
ordered.    All  concur. 


COMMONWEALTH  v.  TURNER.  <Court 
of  Appeals  of  Kentucky.  May  12,  1909.)  Ap- 
peal from  Circuit  Court,  Mercer  County.  "Not 
to  be  officially  re^rted."  Thomas  Turner  was 
arrested  for  bringing  liquor  into  a  town  in  vio- 
lation of  an  ordinance.  From  a  judgment  sus- 
taining a  demurrer  to  the  warrant,  the  Common- 
wealth appeals.  Affirmed.  See,  also,  117  S.  W. 
888.  Jas.  Breathitt,  Atty.  Gen^  Tom  B.  Mc- 
Qiemt,  Asst.  Atty.  Gen.,  Chas.  H.  Morris,  and 
R.  W.  Keenon,  for  the  Conunonwealth.  J.  F. 
Manaradale,  for  appellee. 

LASSING,  J.  This  is  an  appeal  from  a  judg- 
ment of  the  Mercer  circuit  court  sustaining  a 


demurrer  to  a  warrant  of  arrest.  In  which  the 
appellee,  Thomaa  Turner,  is  charged  with  the 
offense  of  having  violated  the  provisions  of  an 
ordinance  of  the  town  of  Harroasburg,  by  bring- 
ing into  said  town  a  certain  quantity  of  whis- 
ky in  excess  of  one  gallon.  The  ordinance  under 
which  the  warrant  of  arrest  was  drawn  is  in 
effect  the  same  as  that  which  was  fully  consid- 
ered and  passed  upon  by  this  court  in  the  recent 
case  of  Commonwealth  v.  Campbell,  117  S.  W. 
383.  in  which  case  the  ordinance  was  declared 
to  be  unconstitutional  and  void.  For  the  rea- 
sons given  in  that  opinion,  and  on  the  authority 
thereof,  the  judgment  of  the  lower  court  is  af- 
firmed. 


GULF,  C  ft  8.  F.  RY.  CO.  v.  PEASLEB  et 
al.  (Court  of  Civil  Appeals  of  Texas.  March 
17,  1909.  Rehearing  Denied  April  28,  1909.) 
Appeal  from  Williamson  County^  Court;  T.  J. 
Lawhon,  Judge.  Action  by  Otis  Peaslee  and 
others  against  the  Gulf,  Colorado  &  Santa  F^ 
Railway  Company.  Judgment  (or  plaintiffs,  and 
defendant  appeals.  Affirmed.  S.  R.  Fisher,  J. 
H.  Tallichet,  S.  W.  Fisher,  and  Terry  Cavin 
&  Mills,  for  appellant.  Nunn  ft  Hudson  and 
Wilcox  &  Graves,  (or  appellees. 

FISHER.  C.  J.  The  cases  of  Turner  v. 
Brooks,  2  Tex.  Civ.  App.  451,  21  S.  W.  404, 
and  Leahy  v.  Ortiz  (Tex.  Civ.  App.)  85  S.  W. 
824,  cited  in  the  conclusions  of  law  of  the  trial 
court,  sustain  the  conclusions  of  the  trial  court 
in  disposing  of  the  plea  in  abatement  We  have 
examined  all  the  questions  raised  in  the  assign- 
ments of  error.  Finding  no  error  In  the  record, 
the  Judgment  is  affirmed. 


HOGA  V.  COLEMAN  COUNTY.  IComt  of 
Civil  Appeals  of  Texas.  March  10,  1909.  Re- 
hearing Denied  April  21,  1909.)  Appeal  from 
Coleman  County  Court:  F.  M.  Bowen,  Judge. 
Action  between  W.  S.  Hoga  and  Coleman  0>un- 
ty.  From  the  Judgment,  said  Hoga  appeals. 
Affirmed.  Woodward  &  Baker,  for  appellant. 
W.  C.  Woodward  and  Snodgrass  &  Dibrell,  for 
appellee. 

FISHER,  C.  J.  We  find  no  error  in  the  rec- 
ord, and  the  judgment  la  affirmed. 
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ABANDONMENT. 

Of  bomestead,  see  Homestead,  (|  145,  161-181. 

ABATEMENT. 

Of  purchase  price  of  land,  see  Vendor  and  Pur- 
chaser, g  176. 
Fleas  in  abatement,  see  Pleading,  |  106. 

ABATEMENT  AND  REVIVAL 

Jadcment  as  bar  to  anothw  action,  see  Jndc- 

ment,  K  67(>-«22. 
Pleas  in  abatement,  see  Pleading,  {  106. 
Sabadtution  of  parties,  see  Parties,  |  52. 

Z.  OBJEOnOHS  TO  JUBI8SICTION. 

I  8.  A  defect  of  jarisdiction  over  the  person 
or  subject-matter  appearing  on  the  face  of  the 
record  proper  must  be  raised  by  demurrer. — 
Kingman-St.  Louis  Implement  Co.  t.  Bantlay 
Bros.  Hardware  Co.  (Mo.  App.)  600. 

H.  AXOTHER  AOnOH  PEHDIKO. 

(  14.  Refusal  to  abate  a  suit  to  determine 
title  to  land  claimed  by  plaintifFs  under  a  will 
and  codicil,  on  the  grouna  of  the  pendency  of  a 
suit  to  contest  the  codicil,  held  proper. — McMa- 
han  T.  Hubbard  (Mo.)  481. 

V.  DEATH  OF  PA&TT  AXB  RJSVXVAIi 
OF  AOTZOH. 

(A)  ABATBMEMT  OR  SURVIVAL  OF  AO- 
TION. 

I  681.  Where  an  amended  petition  stated  a 
new  cause  of  action,  and  additional  process 
had  issued  thereon,  the  abatement  of  the  orig* 
inal  cause  of  action  was  no  ground  for  abating 
that  raised  by  the  amendment. — Board  of  Coun- 
cilmen  of  City  of  Frankfort  y.  Hemdon's  Adm'r 
(Ky.)  347. 


ABDUCTION. 


See  Seduction. 


ABSTRACTS. 


I  Appeal 


Of  record  on  appeal  or  writ  of  error,  m 
and  Error,  H  685,  680. 

ABUTTING  OWNERS. 

Assessments  for  expenses  of  public  improTO- 
ments,  see  Municipal  Corporations,  it  414- 
519. 

Compensation  for  taking  of  or  injury  to  lands 
or  easements  for  public  use,  see  Elminent  Do- 
main, g  84. 

Rights  in  streets  in-  cities,  see  Municipal  Cor- 
poraUons,  g|  665-^71. 

ACCEPTANCE. 

Of  dedication,  see  Dedication,  gg  1-45. 

Of  goods  sold  in  general,  see  Sales,  gg  15(m81. 


ACCIDENT. 

Cause  of  death,  see  Death,  g{  &-31. 
Cause  of  personal  injuries,  see  Negligence,  H 
2-15. 

ACCIDENT  INSURANCE 

See  Insurance,  gg  183,  460,  539. 

ACCORD  AND  SATISFACTION. 

See  Compromise,  and  Settlement;  Payment; 
Release. 

ACCOUNT. 

Aeeounting  (y  particular  cIomm  of  pertoft$. 
See  Executors  and  Administiatots,  |  486. 
Ouardian  of  infant,  see  Onardian  and  Ward,  gf 

137-163. 
Partners,  see  Partnership,  gg  322,  825. 

Accounting  incidental  to  particular  aotiom  or 
prooeedmat. 
To  testraln  consolidation  of  insurance  aasoeia- 
tlons,  see  Insurance,  |  684. 

n.  FSOOEEDINO8  AHD  BEXJtEF. 

Transfer  of  case  involving  complicated  account 
to  e^olty  side  of  docket,  see  Trial,  g  11. 

ACCRUAL 

Of  right  of  action,  see  Limitation  of  Actions,  | 
66. 

ACKNOWLEDGMENT. 

Operation  and  effect  of  admissions  as  evidence, 
see  Criminal  Law,  H  412,  419;  Evidence,  gg 
218-253. 

Operation  and  effect  of  admissions  as  (roond 
of  estoppel,  see  Estoppel,  g  75. 

Z.  KATURE  AED  EEOESSITT. 

Necessity  to  transfer  of  leaae  of  school  lands, 
see  Public  Lands,  g  178. 

t  6.  A  deed  of  land  executed  by  a  husband 
and  wife,  sufficiently  acknowledged  as  to  the 
husband,  but  defectively  acknowledged  as  to 
the  wife,  held  properly  received  in  evidence. — 
Colville  V.  Colvilie  (Tex.  Civ.  App.)  870. 

XXL  OPE&ATXOK   AKV   EFFECT. 

I  53.  An  unacknowledged  assignment  of  con- 
veyance of  Btandine  timber,  held  not  entitled 
to  r^istration.— Chllders  v.  Wm.  H.  Coleman 
Co.  (Tenn.)  1018. 

g  53.  Omission  of  certain  words  from  certif- 
icate of  acknowledgment  held  fatal  to  registra- 
tion of  instrument.— Childers  v.  Wm.  H.  Cole- 
man (>>.  (Tenn.)  1018. 

ACTION. 

Abatement,  see  Abatement  and  Revival. 
Accrual,  see  Limitation  of  Acticms,  g  55. 
Bar  by  former  adjudication,  see  Judgment,  M 
570-622.  -iM-    .,  « 
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tion*. 
MaltciooB  aetlona,  mc  Halicions  Froaecntion. 
Pendency  of  action,  aea  Abatement  and  ReTival, 

I  14- 
Reatraininc  action  at  law,  aee  Injunction,  ||  7, 

26. 
Surrival,  aee  Abatement  and  Beyival,  |  68. 

Aetiom  tetteeen  partie*  in  partiouUtr  relation*. 
See  Master  and  Servant,  {(  25&-296;  Fartiicr> 

ship,  H  322,  325. 
Go-tenanta,  see  Partition,  {{  13-85. 

Action*  iy  or  againtt  particular  claate*  of  per- 
*on». 

See  Brokers,  |  80;  Carriers,  H  51-193,  223- 
230,  246^^384 ;  Cotporationa,  f  008 ;  Counties, 
I  208;  Infants,  U  80,  88:  Innlceepers,  i  11; 
Municipal  Corporations,  H  818-822;  Partner- 
ship, If  189,  216 ;  Principal  and  Asent,  i  195. 

Cmmecting  carriers,  see  Carriers,  i  185. 

Members  of  insurance  association,  see  Insur- 
ance, I  694. 

Stockholders,  see  Corporations,  i  206. 

Trustee  in  bankruptcy,  see  Bankruptcy,  |{  28S- 
803. 

Partiouiar  oaiMM  or  fronnd*  of  action. 

See  Assault  and  Battery,  H  26-43 ;  Bills  and 
Notes,  H  452-634;  Death,  f I  8-99;  False 
Imprisonment.  I  20;  Forcible  Entry  and  De- 
tainer, li  5,  82;  Insurance,  SS  626-668;  Judg- 
ment, f  944;  Libel  and  Slander,  H  93-123; 
Malicious  Prosecution,  ||  64-71;  Money  Re- 
ceived; Negligence,  i|  121-138;  Torts;  Tres- 
pass ;  Trover  and  Conversion,  if  13-40 ; 
Work  and  Labor. 

Bond  of  husband  as  administrator  of  communi- 
ty, see  Husband  and  Wife,  {  276. 

Breach  of  contract,  see  Contract,  U  338-353; 
Sales,  §1  368,  413 ;  Vendor  and  Purchaser,  ff 
842-352. 

Breach  of  contract  of  carriage,  see  Carriers,  | 
276. 

Breach  of  covenant,  see  Covenants,  SI  121,  122. 

Delay  in  transportation  or  delivery  of  goods 
shipped,  see  Carriers,  |  104. 

Ejection  of  passenger  or  intruder,  see  Carriers, 
if  380-384. 

Failure  to  deliver  telegram,  see  Telegraphs  and 
Telephones,  i|  65-71. 

For  compensation  of  broker,  see  Brokers,  {  80. 

Foreign  judgment,  see  Judgment,  |  844. 

For  loss  of  or  injury  to  shipment,  see  Carriers, 
(I  131-187. 

Fraud  of  agent,  see  Principal  and  Agent,  {  78. 

Injuries  caused  by  operation  of  railroad,  see 
Railroads,  H  ^,  344-361,  396-401. 

Injuries  caused  by  operation  of  street  railroad, 
see  Street  Railroads,  fi  111-118. 

Injuries  from  fires  caused  by  operation  of  rail- 
road, see  Railroads,  ii  481-485. 

Injuries  to  animals  caused  bv  operation  of  rail- 
road, see  Railroads,  ii  443-446. 

Injuries  to  passenger,  see  Carriers,  ii  814-321. 

Iiuuries  to  servant,  see  Master  and  Servant,  If 
4656—286. 

Injuries  to  traveler  on  city  street,  see  Himici- 
pal  Corporations,  fi  818-822. 

Loss  of  or  injury  to  shipment  of  live  stock,  see 
Carriers,  ff  i^-230. 

Price  of  goods,  see  Sales,  ff  848-366. 

Recovery  of  land  sold  by  vendor,  see  Vendor 
and  Purchaser,  H  284,  288. 

Recovery  of  tax  paid,  see  Taxation,  I  643. 

Bent  sec  Landlord  and  Tenant,  |f  229-233. 

Services,  see  Woiic  and  Labor. 

Wrongful  attachment,  see  Attachment,  If  875, 
377. 

Wrongful  execution,  see  Bxecution,  f f  466,  472. 

Wrongful  injunction,  see  Injunction,   f  261. 


See  Creditors'  Suit ;  Divorce ;  Injunction ;  Par^ 
tition,  if  13-85 ;  Performance ;  Quieting  Title. 

Admeasurement  or  assignment  of  dower,  aee 
Dower,  f  68. 

Cancellation  of  written  instrument,  see  Can- 
cellation ot  laatioments. 

Conatmction  of  wUl,  see  Vfiaa,  %  707. 

Determination  of  adverse  claims  to  real  prop- 
erty, see  Quieting  Title. 

Dissolution  of  corporation,  see  Corjwrationa,  f  f 
682}i,  686. 

Dissolution  of  partnersliip,  see  Partnerdiip,  ff 
322,  326. 

Establishment  and  enforcement  of  right  4rf  ex- 
emption, see  Exemptions,  ff  141,  147. 

Establisliment  and  enforcement  of  right  of  bmne- 
stead,  see  Homestead,  f|  191-201. 

Establishment  of  boundaries,  see  Bonndariea,  ff 
40,  65. 

Establishment  of  will,  aee  Wills,  ff  30&-354. 

Foreclosure  of  mortgage,  see  Mortgages,  fi  420- 
634. 

Removal  of  cloud  on  title,  see  Quieting  Title. 

Restraining  consolidation  of  insurance  associa- 
tions, see  Insurance,  f  084. 

Setting  aside  fraudulent  conveyance,  see  ITrand- 
ulent  Conveyances,  ff  216-301. 

Particular  proceeding*  in  action*. 

See  Appearance;  Costs;  Damages;  Deposi- 
tions; Dismissal  and  Nonsuit;  Bvideoce; 
Execution ;  Judgment ;  Judicial  Sales ;  Jury ; 
Parties;  Pleading;  Procesa;  Befa«noe;  Re- 
moval of  Causes ;  Stipulations ;  Trial ;  VeniM. 

Default,  see  Judgment,  ff  118-170. 

Notice  of  action,  see  Process,  f  87. 

Verdict,  see  Trial,  f  852. 

Particular  remediet  in  or  incident  to  oeftoMb 
See  Attachment;     Garnishment;     Injunction; 

Sequestration; .  Tender. 
Counterclaim,  see  Set-Off  and  Coanteidaim. 

Proceeding*  in  eatreite  of  speoial  or  Utnitti 
iuri*diction*. 
Criminal  proseention,  see  Criminal  Law. 
Suits  in  equity,  see  Equity. 
Suits   in  justices'   courts,  see  Justices  of  the 
Peace,  H  73-136. 

Review  of  proceeding*. 
See  Appeal  and  Error;    Exceptions,   Bill   of; 
Judgment,  f  f  336-382 ;  Justices  of  the  Peace, 
fi  141.  174;  New  Trial. 

XX.  MATTJKE    AKS    FOBIL 

Action  to  recover  penalty  for  naozy,  sea  ITaary, 

I  142. 
To  recover  penalty  for  usniy,  sea  Uanry,  i  142. 

HX.  JOHTOEB,   gPLXTTUffO,  00K8OU- 
DATION,  AMD  SEVEBAHOE. 

Misjoinder,  review  of  ohjectiona  aa  dependeit 
on  presentation  in  lower  court,  see  Appeal 
and  Error,  i  253. 

t  48.  Two  causes  of  action  luM  to  ariae  un- 
der th«  same  transaction  so  as  to  l>e  properly 
joined  under  Rev.  St.  1888,  f  588  (Ann.  St. 
1806,  p.  618).— Stevens  v.  intqiatxick  CMo.)  SL 

XV.   OOMMEKOEMEHT,  PBOSXOinnOK. 
AXD  TERMIXATIOH. 

Stay  of  action  against  bankrupt,  sea  Bank- 
ruptcy, f  881. 

ACTION  ON  THE  CASE. 

See  Trespass,  H  44-52. 
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Of  conrta  la  general,  set  Conrts,  §f  8&-ll(l. 
Operation  and  effect  of  former  adjudication,  aee 
Judgment,  (i  S70-622.  661-738. 

ADMEASUREMENT. 

Of  dower,  see  Dower,  |  69. . 

ADMINISTRATION. 

Of  estate  of  decedent,  see  Executors  and  Ad- 
ministrators. 

Of  estate  of  ward,  see  Guardian  and  Ward,  i| 
64,  68. 

Of  trust  property,  see  Trusts,  I  198. 

ADMISSIONS. 

Am  evidence  in  civil  actions,  see  Evidence,  if 

213-268. 
As  evidence  in  criminal  prosecutions,  see  Grim- 

inai  Law,  (S  412,  419. 
In  pleading,  see  Pleading,  {  121. 
To  prevent  continuance,  see  Continnance^  i  600. 

ADVERSE  CLAIM. 

To  real  property,  see  Quieting  Title. 

ADVERSE  POSSESSION. 

See  Limitation  of  Actions. 

Coverture  affecting,  see  Husband  and  Wife,  f 


Of  mining  rights,  see  Mines  and  Minerals,  {  49. 

Sufficiency  of  title  by  to  sustain  action  by  abut- 
ting owner  to  compel  removal  of  obstruction 
in  street,  see  Municipal  Corporations,  i  671. 

X.  HATVBE  AKD  REQUIBITEg. 

(A)  ACQUISITION  OF  RIGHTS   BY  PKE- 
SCRIFTION  IN  GENERAL. 

I  8.  The  statute  of  limitation  operates 
against  the  right  of  way  of  a  railroad  wtiich  is 
held  adversely.— St.  Louis  &  S.  F.  R.  Co.  t. 
Rutten  (Ark.)  705. 

>|  13.  The  adverse  possession  of  vacant  lands, 
believing  them  to  l>e  state  lands,  held  not  affect- 
ed by  the  fact  that  it  was  private  property. — 
Hoencke  t.  Lomax  (Tex.  Civ.  App.)  817. 

<q)  VISIBLE  AND  NOTORIOUS  POSSES- 
SION. 

{  31.  Railroad  held  to  have  notice  of  hostile 
claim  of  portion  of  right  of  way.— St  Louis  & 
.S.  P.  R.  Co.  V.  Ruttaa  (Ark.)  705. 

(E)  DURATION  AND  CONTINUITY  OF 
POSSESSION. 

S  61.  Defense  of  adverse  possession  held  de- 
feated by  the  execution  of  a  writ  of  posses- 
sion against  defendants  within  the  statutory 
period.— Riley  t.  Roach  (Ky.)  321. 

(F)  HOSTILE  CHARACTER   OF  POSSES- 
SION. 

I  63.  A  purchaser,  taking  possession  of  land 
under  a  contract  of  sale,  cannot,  without  re- 
pudiation of  the  title  of  his  grantor,  hold  ad- 
versely against  him.— Tipton  v.  Tipton  (Tex. 
Civ.  App.)  842. 

i  68.  Where,  before  the  statutory  period  bad 
run,  one  in  possession  of  land  disclaimed  title, 
his  possession  thereafter  was  not  adverse  or  un- 
der color  of  title. — McBumey  v.  Gleomary  Coal 
&  Coke  Co.  (Tenn.)  694. 


sa.  Acts  oy  a  person  wno  bas  acquired  title 
to  land  by  occupancy  and  pa^jrment  of  taxes  for 
seven  years  under  color  of  title,  in  recognition 
of  the  claim  of  the  original  owner,  would  only 
be  Important  as  a  circumstance  tending  to  show 
the  character  of  the  possession,  whether  adverse 
or  not— Price  v.  Greer  (Ark.)  1009. 

(G)  PAYMENT  OF  TAXES. 

I  92.  Payment  of  taxes  by  one  who  has 
never  been  in  possession  will  not  avail  under 
the  statute  of  limitations  of  five  years.— Bmn- 
ner  Fire  Co.  yi  Payne  (Tex.  Civ.  App.)  602. 

H.  OPEBATION  AND  EFFECT. 

(A)  EXTENT  OF  POSSESSION. 

I  97.  An  entry  on  a  parcel  of  land  embraced 
within  a  patent  boundai^  claimed  by  another, 
who  is  in  actual  possession  of  the  whole,  does 
not  oust  him  from  the  possession  thereof,  except 
to  the  extent  of  the  antnal  Enclosures  made 
by  the  person  making  such  enttjf  unless  he  baa 
a  superior  title.— Meade  v.  Ratliff  (Ky.)  271. 

{  100.  In  view  of  Rev.  St  1896,  arts.  8844, 
4!^,  4600,  held  that  persons'  possession  of  a 
part  of  land  for  10  years  did  not  constitute  pos- 
session of  another  part  which  would  bar  an  no- 
tion against  them  by  limitation.— Wall  T.  Lub- 
bock CTex.  Civ.  App.)  886. 

m.  PLEADING,  EVntENOE,  TBIAt, 
Ain>  REVIEW. 

I  114.  Evidence  held  to  show  title  in  de- 
fendant by  adverse  possession.— McBumey  r. 
Olenmary  Coal  &  Coke  Co.  (Tenn.)  694. 

i  114.  In  trespass  to  try  title  to  land,  evi- 
dence held  to  sustain  a  finding  that  the  grant- 
ors of  plaintiff  held  title  by  adverse  possession, 
both  under  the  five  and  ten  year  statute  of  lim- 
itations.—Hoencke  T.  Lomax  (Tex.  Civ.  App.) 
817. 

I  116.  Evidence  held  to  raise  the  issue  of  ad- 
verse possession,  justifying  instruction  thereon. 
— Brunner  Fire  Co.  v.  Payne  (Tex.  Civ.  App.) 
602. 

I  116.  Instruction  held  not  erroneous  as  re- 
quiring a  general  finding  for  plaintiff. — Brun- 
ner F^re  Co.  v.  Payne  (Tex.  Civ.  App.)  602. 

ADVERTISEMENT. 

Publication  of  process,  see  Process,  |  87. 

ADVICE  OF  COUNSEL 

As  defense  to  action  for  wrongful  attachment, 
See  Attachment,  f  377. 

AFFIDAVITS. 

See  Depositions. 

ParticMlar  t>roeeeding*  or  purpote*. 
See  Injunction,  |  146. 

Continuance  in  criminal  pTOsecntions,  see  Con- 
tinuance, I  603. 
Verification  of  pleading,  see  Pleading,  (  291. 

AFTER-ACQUIRED  TITLE. 

Estoppel  to  assert,  see  Estoppel,  IS  88,  47. 

AGENCY. 

See  Principal  and  Agent 
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AGGRAVATION. 

'Of  damasea,  lee  Damages,  |{  62,  6i. 

AGREEMENT. 

S«e  OoDtracts. 

:     AIDER  BY  VERDICT. 

In  cItU  actions,  see  Pleading,  f  433. 

ALiAS  WRITS. 

See  Process,  f  46.  - 

ALLOTWENT. 

Of  homestead,  see  U<^^tea.i,  ii  200,  201. 

ALTERATION. 

Of  geographical  or  political  divisions,  see  Mu- 
nicipal Corporations,  i  S6 ;  Schools  and  School 
Districts,  II  24-42. 

ALTERATION  OF  INSTRUMENTS. 

I  29.  Evidence  held  to  show  that  an  altera- 
•tlon  in  a  deed  was  made  and  ezecnted  by  the 
grantee  therein  in  fraud  of  the  creditors  <k  the 
gnntor  authorising  the  setting  aside  of  the 
same.— Ghilders  t.  Pickenpaugh  (Ma)  488. 

AMENDMENT. 

Of  court  records,  see  Courts,  |  !!& 
Of  pleading,  effect  on  limitations,  see  Limitation 
of  Actions,  I  127. 

In  partioultr  remedteibr  tpeoM  /itritdiotfofM. 
See  Trial,  I  412. 

Of  partioular  aeti,  inttrvmenU,  or  proeeeHngt. 

See  Indictment  and  Information,  {  162;  Judg- 
ment, I  334;  Pleading,  ||  24a-279;  Stat- 
utes, i  188. 

Petition  for  diTorce,  see  Divorce,  |  104. 

Becord  on  appeal  or  writ  of  error,  see  Appeal 
and  Error,  H  636-696. 

Betum  in  attachipent,  see  Attachment,  |  824. 

AMOUNT  IN  CONTROVERSY. 

Jurisdictional  amount,  see  Appeal  and  Error,  H 
61,  64. 

ANIMALS. 

Carriage  of  live  stock,  see  Carriers,  ||  207- 
230. 

Injuries  caused  by  aiiimals  frightened  by  op- 
eration of  railroad,  see  Railroads,  {  305. 

Injuries  fnnn  operation  of  railroads,  see  Rail- 
roads, H  411-^6. 

Larceny  of,  see  Larceny,  |  3. 

Liability  of  carrier  for  injuries  from  infections 
disease,  see  Carriers,  M  216,  217,  228. 

ANNEXATION. 

Of  territory  to  municipal  corporation,  see  Mu- 
nicipal Corpolations,  I  36. 

ANSWER. 

Ip  pleading,  see  Pleading,  ||  79-121. 

ANTI-PASS  LAW. 

See  Carriers,  |i  23,  36. 

ANTI-TRUST  LAW. 

Fees  of  proaecnting  attorneys  in  actions  under, 
see  District  and  Prosecuting  Attorneys,  |  5. 


APPEAL  AND  ERROR. 

See  Exceptions, ,  BiU  of;    New  Trial. 
Appellate  jurisdiction  of  particular  coorta,  aea 

<^>urts,  H  223,  231. 
Costs,  see  CbsU,  i{  232-238. 
Review  in  actions  for  acoonnting  by  (nardian, 

see  Guardian  and  Ward,  I  161. 
Review  in  criminal  prosecutions,  see  Criminal 

Law,  U  1020-1177;  Homicide,  |  340. 
Beview  in  "    "  .         ~ 


113. 


.  habeas  corpus,  see  Habeas  Corpoa,  i 


Beview  of  proceedings  of  assessors  of  taxes,  sea 

Taxation,  {  453. 
Review  of  proceeding)  of  justice  of  the  peace, 

se^  Justices  of  the  Peace,  H  141,  174. 

II.  HATUBE  AXS   OBOVHDS  OF   AP- 
PSIXATE    JVBXSDICTIOH. 

I  19.  Where  defendant,  whose  lumber  was 
attached  under  writs  issued  by  a  justice,  sold 
it,  before  trial  of  the  case  on  appeal  to  the 
circuit  court,  without  obtaining  an  order  re- 
leftsing  it,  the  issue  as  to  the  attachment  became 
a  moot  question,  which  would  not  be  conaid- 
eied  by  the  Supreme  Court  on  appeal. — Booker 
V.  Blythe  (Ark.)  401. 

I  20.  The  circuit  court  on  appeal  from  th« 
county  court  acquires  only  such  jurisdicticHi 
as  the  county  court  had,  and  can  render  only 
such  judgment  as  the  county  court  should  have 
rendered.— Price  ■  v.  MadiaoD  County  Bank 
(Ark.)  706L 

m.  SEonioHS  kbviewamlb. 

(Q  AMOUNT  OR  VALUE  IN  CONTRO- 
VERSY. 

I  61.  Supreme  Court  held  to  have  jurisdic- 
tion of  appeals  in  actions  brought  by  subscrib- 
ers to  stock  to  have  their  subscriptions  canceled. 
—Chicago  Bldg.  &  Utg.  Co.  v.  Peterson  (Kv.) 
884 ;   Same  v.  Beaven,  Id. ;   Same  v.  Mahon,  Id. 

i  61.  Where  two  actions,  thon^  tried  togeth- 
er, were  separate,  and  separate  judgments  were 
rendered,  jurisdiction  of  the  Court  of  Appeak 
would  depend  upon  the  amount  involved  in 
each,  BO  that,  under  Civ.  Code  Prac  |  734,  that 
court  would  not  have  jurisdiction  of  an  appeal 
in  one  of  the  actions  m  which  less  than  $200 
was  involved.— Sealey  v.  Comba  (Ky.)  972. 

I  64.  The  amount  which  was  necessary  ,to 
make  a  judgment  exceed  |100  held  not  "inter- 
est" within  Sayles'  Ann.  Civ.  St  1897,  art.  996. 
8ul>d.  3,  80  that  the  judgment  appealed  from 
was  for  more  than  $100,  exclusive  of  interest, 
giving  the  Court  of  Civil  Appeals  jurisdiction. 
—Pecos  &  N.  T.  Ry.  CJo.  v.  Faulkner  (Tex.  Civ. 
App.)  747. 

(D)  FINALITY  OF  DETERMINATION. 

I  78.  A  ruling  sustaining  a  demurrer  to  a 
petition  for  a  wnt  of  mandamus  and  dismissing 
the  action  before  the  making  of  a  motion  for 
the  writ  is  a  final  order  from  which  an  appeal 
lies,  though  no  notice  of  motion  for  the  writ 
was  given,  as  provided  by  Civ.  Code  Prac.  I  474. 
— Qay  V.  Haggard  (Ey.)  299. 

I  78.  An  order  ovemling  plainttlTa  motion 
to  have  an  amended  petition  treated  as  a  peti- 
tion, and  directing  the  abatement  of  the  action, 
held  appealable.— Board  of  Councilmen  of  City 
of   Frankfort   v.   Uerndon's   Adm'r   (Ky.)   347. 

I  82.  A  judgment  on  a  motion  to  vacate  a 
judgment  in  lieu  of  the  common-law  writ  of  er- 
ror coram  nobis  is  a  final  judgment  and  appeal- 
able.—State  ex  rel.  Potter  v.  Riley  (Mo.)  647. 

I  iB2.  An  order  overruling  a  motion  to  vacate 
a  judgment  of  dismissal  and  for  costs  is  a  spe- 
cial order  after  final  judgment,  and  appealable 
under  Rev.  St.  1809,  |  SOd  (Ann.  St.  1906.  p. 
769).— State  ex  rel.  Potter  v.  Riley  (Ma)  647. 
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m   MATUBE,  SCX)FB,  AND  BrFBCT  OF 

DECISION. 
I  115.    An  appeal  lies  fiom  an  order  conflnn- 
iiMt  a  JQdidal  sale.— Bank  of  Pine  Bluff  t.  Levi 
(Ariu)  260. 

XV.  BIGHT  OF  BEVIKW. 

b  drainage  proeeedincs,  lee  Drains,  i  36. 

T.  PBEgEHTATIOW    AMP    BE8EKVA- 

TION  IN  LOWSB  COURT  OF 

OBOUinDS  OF  BEVIZW. 

(A)  ISSUES  AMD  QUESTIONS  IN  LOWBB 
COURT. 
i  169.  Under  Sayles*  Ann.  dr.  St  1897, 
art  2989,  aa  amended  by  Acta  30th  Lee-  1907, 
p.  206,  o.  107,  H  2,  3,  error  not  brought 
to  the  attention  of  the  conrt  granting  the  in- 
junction will  not  be  reviewed  unless  it  is  funda- 
mental.—Forty-Acre  Spring  Live  Stock  Co.  v. 
West  Texas  Bank  de  Truat  Co.  (Tex.  Chr.  App.) 
79a 

I  171.  Where  an  action  was  tried  as  if  based 
on  a  statute,  plaintiff  will  not  be  allowed  on 
review  to  base  the  action  on  the  common  law. — 
Mathieson  v.  St  Louis  &  S.  F.  Ry.  Go.  (Mo.)  9. 

I  173.  Where  the  ease  was  tried  below  on 
the  theory  that  defendant  conceded  its  negli- 
gence, which  all  of  the  instructions  assumed, 
and  defendant  did  not  deny  its  negligence  in 
its  brief,  it  cannot  deny  its  negligence  for  the 
first  time  on  appeal.— MacDonald  ▼.  Metropoli- 
tan St  By.  Co.  (Mo.)  78. 

(B)  OBJECTIONS  AND  MOTIONS.  AND 
RULINGS  THEREON. 

I  193.  Where  the  record  does  not  sltow  tliat 
an  exception  to  the  petition,  that  it  appeared 
diat  the  cause  of  action  was  barred  by  limita- 
tiona^  was  presented  below,  an  asugnment  of 
error  as  to  sostaining  the  exception  cannot  be 
considered.— Sdineider  v.  Schneider  (Tex.  Civ. 
App.)  789. 

I  194.  Where  it  was  pleaded  that  the  cause 
of  action  accrued  more  tlian  18  years  before 
suit  its  snfflciancy  cannot  be  called  in  question 
for  the  first  time  on  a  writ  of  error.— Schneider 
T.  Schneider  (Tex.  Civ.  App.)  789. 

I  197.  If  then  is  but  a  variance  at  tlw  trial 
in  plaintiff's  proof,  defendant  is  l»«mid  to  pro- 
ceed in  the  statutory  mode  by  filing  an  affldavit 
of  surprise.- Avery  t.  Tucker  (Mo.  App.)  9T2, 

I  304.  An  assignment  that  the  court  erred 
in  admitting  certain  testimony  will  be  overrul- 
ed, where  no  oMection  was  made  at  the  trial.— 
Van  CSeve  ▼.  St  Louis,  M.  &  S.  F.  Ry.  Co. 
(Mo.  App.)  116. 

S  216.  Where  a  party  made  no  request  for 
submission  of  a  question  to  the  jury,  he  can- 
not complain  that  the  conrt  failed  to  instmet 
«n  the  point— Price  v.  Greer  (Ark.)  1009. 

f  216.  A  party  falling  to  request  an  instruc- 
tion on  a  particular  point  cannot  complain  of 
the  failure  of  the  conrt  to  instruct— Allen  v. 
Fleck  CTex.  Civ.  App.)  176. 

I  219.  A  finding  of  fact  of  the  trial  court, 
not  complained  of,  is  conclusive  on  appeals- 
Savage  V.  Umphries  (Tex.  Civ.  App.)  893. 

I  222.  Where  a  motion  for  new  trial  is  over- 
mled,  and  no  objections  taken  or  exceptions 
saved,  the  appellate  court  cannot  pass  upon 
matters  of  exception  during  the  trial. — Williams 
V.  City  of  St  Joseph  (Mo.  App.)  1180. 

I  230.  Improper  remarks  of  counsel  held  not 
reviewable  in  the  absence  of  objection  thereto 
at  the  time.— American   Freehold   Land  Mort- 
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i  237.  A  party  heUt  estopped  to  complain  on 
appeal  that  the  court  did  not  of  its  own  mo- 
tion transfer  the  catie  to  equity.— Stevenson  v. 
Moore  (Ky.)  961. 

(C)  EXCEPTIONS. 
t  253.    A  misjoinder  of  actions  should  be  ex- 
cepted to  in  the  lower  court ;   abd,  if  it  is  not 
it  cannot  be  objected  to  on  appeal.— Knox  v. 
McElroy  (Tex.  Civ.  App.)   1142. 

f  266.  The  failnre  Qf.the  court  to  make  spe- 
cial findings  of  fact  r^uested  will  not  be  con- 
sidered on  appeal,  where  no  exertion  was  tak- 
en thereto.— Texas  &  P.  Ry.  Co.  v.  Shawnee 
Cotton  Oil  Co.  (Tex.  Civ.  App.)  776. 

I  265.  It  is  not  necessary  to  take  exceptions 
to  findings  of  law  and  fact  when  there  is  a 
statement  of  facts  in  the  record,  in  order  to 
review  them  on  appeal.— Savage  v.  Umphries 
(Tex.  Civ.  App.)  893. 

f  266.  One  who  has  neither  appealed  nor 
saved  exceptions  to  the  refusal  of  the  court  to 
disregard  exceptions  to  the  report  of  the  referee 
cannot  urge  in  the  appellate  court  that  the  trial 
court  erred  in  failing  to  disregard  the  excep- 
tions to  the  report--Snyder  v.  Crutcher  (Mo. 
App.)  489. 

Vn.    BEQmSITEB  Ain>  PBOOEEDIHOS 
FOB  TBANSFfiB  OF  OA1T8E. 

(A)  TIME  OF  TAKING  PROCEEDINGS. 

i  839.  Appeal  from  judgment  more  than  two 
years  after  rendition  hM  too  late.— Nidell  v. 
Ni<^aU  (Ky.)  966. 

(Q  PAYMENT  OF  FEES  OR  COSTS,  AND 
BONDS  OR  OTHER  SECURITIES. 

I  378.  A  county  may  not  prosecute  an  ap- 
peal without  first  giving  an  appeal  l>ond.— Mid- 
land County  V.  Slaughter  (Tex.  Civ.  App.)  762. 

I  887.  Where  i>arties  fail  to  execute  a  bond 
within  the  time  required  by  Rev.  St  1896,  art. 
1887,  they  are  not  entitled  to  the  benefits  of 
the  statute  authorising  the  Court  of  Civil  Ap- 
peals to  permit  a  party  to  file  a  new  bond  in 
lieu  of  a  defective  one.— Estes  v.  Estes  (Tex. 
Civ,  App.)  174. 

t  387.  On  motion  to  affirm  a  Judgment  on 
certificate,  transcript  held  not  to  snow  that  the 
Jurisdiction  of  the  Conrt  of  Civil  Appeala  had 
attached  under  Rev.  St  1895,  art  1387.— Car^ 
tt«7  T.  Menefee  (Tex.  Oiv.  App.)  1083. 

I  889.  An  afldavit  in  lieu  of  an  appeal  bond 
made  before  an  officer  authorized  to  take  the 
affidavit  hM  sufficient  if  approved  by  the  coun- 
ty judge.— Green  v.  Hewett  (Tex.  Civ.  App.) 
170. 

f  889.  The  statute  authorising  an  affidavit 
in  lieu  of  an  appeal  bond  to  be  made  before  the 
connty  judge  of  the  county  where  appellant  re- 
sides does  not  comprehend  county  judges  of 
other  states.— Green  v.  Hewett  (Tex.  Oiv.  App.) 
170. 

i  892.  Effect  of  defects  in  an  affldavit  in 
lieu  of  an  appeal  bond  stated.— Green  v.  Hew- 
ett (Tex.  Civ.  App.)  170. 

t  392.  Under  Rev.  St  1895,  art  7,  subd.  2, 
defects  in  an  affldavit  in  lieu  of  an  appeal  bond 
held  not  to  vitiate  it,  and  to  have  been  waived. 
—Green  v.  Hewett  (Tex.  Civ.  App.)  170. 

(D)  WRIT  OF  ERROR,  CITATION.  OB 
NOTIC|}. 

I  401.  The  Court  of  Civil  Appeals  does  not 
acquire  Jurisdiction  of  a  writ  of  error  until 
service  of  the  writ— Carney  v.  Menefee  (Tex. 
Civ.  App.)  1083. 
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I  489.  An  assignment  of  error  complaining 
of  the  admission  of  evidence  will  be  overruled 
when  no  objection  or  exception  appears  in  the 
record.— Hogsett  v.  Northern  Texas  Traction 
Co.  (Tex.  Civ.  App.)  807. 

I  600.  An  ''assignment  complaining  of  the 
overruling  of  a  motion  to  bring  in  a  new  party 
cannot  be  considered  when  the  record  fails  to 
show  thai  it  was  presented  to  the  court  or  was 
overruled.— Dayton  Lumber  Co.  T.  Stockdale 
(Tex.  Civ.  App.)  805. 

i  501.  To  preserve  exceptions  to  rulings  on 
motion  for  leave  to  file  a  reply  and  to  strike  out 
the  reply,  exceptions  must  be  preserved  in  the 
bill  of  exceptions  to  the  overruling  of  the  mo- 
tion for  new  trial.— Tart  T.  Cramp  (Mo.  App.) 
488. 

i  501.  Ralings  as  to  the  admission  of  evi- 
dence will  not  be  reviewed,  where  the  record 
fails  to  show  that  the  rulings  were  excepted  to, 
or  any  bill  of  exceptions  taken.— Brunner  Fire 
Co.  V.  Payne  (Tex.  Civ.  App.)  602. 

i  510.  Deeds  and  tax  receipts  which  are 
made  exhibits  to  the  complaint  are  a  part  of 
the  record  on  review,  though  they  bear  no  file 
marks.— McMillan  r.  Morgan  (Ark.)  407. 

{  512.  Appeal  trota.i  tha  coanty  court.  In  a 
case  brought  in  -justice  court,  dismissed.— 
Roberson  t.  FirsV«tata>  Bank  (Tex.  Civ.  App.) 
XiO. 

(Q  NECESSITY  OF  BILL  OF  BJXCBP- 

TION8,  CASE,  OR  STATEMENT 

OF   FA<3TS. 

{  544.    Where  there  is  bo  bill  of  exeeptioiia 

filed  by  authority  of  the  court,  only  the  record 

proper  is  open  to  review.— <jloodluurt,  Hartmau 

Co.  V.  Eini^ey  (Mo.  App.)  679. 

{  644.  If  the  record  contains  no  statement  of 
facts,  alleged  errors  in  instructions,  admission 
of  testimony,  and  the  insufficiency  of  the  evi- 
dence to  support  the  verdict  cannot  be  consid- 
ered on  appeal,  unless  there  is  error  so  ap- 
parent, when  considered  in  connection  with  the 
pleading  and  verdict,  as  to  show  that  the  ver- 
dict was  rendered  by  improper  instructions,  or 
upon  an  issue  not  made  by  the  pleadings.— Inr 
temational  &  Q.  N.  R.  Co.  v.  Hood  (Tex.  Civ. 
App.)   1119. 

S  647.  A  party  moving  for  new  trial  on  tlu 
ground  of  newlj.  discovered  evidence  as  shown 
by  affidavits  mast<eJiow  by  the  bill  of  exertions 
or  statement  of  facts  tlwt  the  affidavits  were 
brought  to  the  attention  of  the  court.— Colvllle 
r.  Colvllle  (Tex.  Civ.  App.)  870. 

{  64&  Where  a  judgment  appealed  from  is 
one  that  the  court  could  have  rendered  on  un- 
controverted  findings,  it  will  be  sustained,  in 
the  absence  of  a  statement  of  the  facts.- Mc- 
Lean V.  Gulf  &  I.  By.  Co.  of  Texas  (Tex.  Civ. 
App.)  578. 

(  549.  The  bill  of  exceptions  must  show  that 
exceptions  were  taken  to  the  denial  of  motions 
for  new  trial  and  in  arrest,  to  require  the 
court  to  review  the  ruling.— Tarr  v.  Crump  (Mo. 
App.)  488.  .   .  , 

(D)  CONTENTS,  MAKING,  AND  SBTTLB- 

MBNT  OF  CASE  OR  STATEMENT 

Of  FACTS. 

I  664.  Rule  governing  reservation  in  the 
statement  of  facts  of  an  exception  to  the  ad- 
mission of  testimony,  stated.— Dobson  v.  Zim- 
merman (Tex.   Civ.  App.)  236. 

,}  664.     Under  Act  May  25,  1907,  M  5,   14 
(Acts  30th  Leg.  1907,  pp.  610,  612,  i  24),  "held 


m  ABSOSIAOTB  OF  RECORD. 

i  685.  Where  the  answer  shown  by  the  ab- 
stract was  a  general  denial,  and  appellee  filed 
no  counter  or  additional  i^betract,  she  cannot 
contend  that  the  trial  answer  contained  a  plea 
of  contributory  negligence. — MacDonald  v.  Met- 
ropolitan St  By.  Co.  (Mo.)  78. 

(  690.  An  appellant  held  not  entitled  to  file 
a  supplemental  abstract  of  record  without  leave 
of  court— Davis  v.  Foster  (Mo.  App.)  1191. 

(F)  MAKING,    FORM,    AND   REQUISITES 
OF  TRANSCRIPT  OR  RETURN. 

I  597.  Photographs  filed  as  exhibits  ahoold 
be  filed  with  the  transcript  in  the  circuit  oonrt 
and  certified  by  the  circuit  court  clerk  with 
the  transcript.— Southern  Ry.  Ca  in  Kentucky 
V.  Schmidt  (Ky.)  324. 

I  601.  Under  Act  May  25.  1907  (Acts  31st 
Leg.  1007,  pp.  509-513.  c.  24),  held  that  on  an 
appeal  from  the  county  court  to  the  Court  of 
Civil  Appeals,  the  original  statement  of  facta 
should  be  sent  up.— St  Louis,  S.  F.  &  T.  By. 
Co.  V.  Wall  (Tex.)  131. 

I  601.  Under  Act  May  25,  1907  (Laws  1907, 
p.  509,  c.  24),  the  original  statement  of  facta 
must  be  sent  up  on  appeaL— Whitfield  r.  Bur- 
reU  (Tex.  Civ.  App.)  153. 

(H)  TRANSMISSION,  FILING,  PRINTING, 
AND  SERVICE  OF  COPIES. 

(  622.  The  transcript  on  writ  of  error  need 
not  be  filed  in  the  Court  of  Civil  Appeals  until 
after  service  of  the  writ— Carney  v.  MeneCe* 
(Tex.  Civ.  App.)  1083. 

(D  DEFECTS,  OBJECTIONS,  AMBNIV 
MENT,  AND  CORRECTION. 

{  635.  Where  appellant  failed  to  comply  witb 
Supreme  Court  rule  9,  requiring  instmctioBs 
given  and  refused  to  be  set  out  in  the  abstract, 
the  Judgment  will  be  affirmed.— Karatofsky  v. 
Fybush  Broik  (Ark.)  1009. 

S  638.  A  statement  of  facts,  not  bearing  tb« 
file  mark  of  th«  trial  clerk,  wiU  not  be  coo- 
rideted.— Belt  v.  Cetti  (Tex.  Civ.  App.)  241. 

I  640.  Appellant  may  file  a  new  transcript 
of  the  record,  where  the  first  one  is  defective. 
— NaU  V.  First  Nat  Bank  CTex.  Civ.  App.) 
1084 

i  641.  Appellant  cannot  complain  where  ap- 
pellee furnishes  for  his  use  the  entire  record 
of  the  case,  nor  can  appellee  object  to  the  record 
he  has  himself  filed.— Southern  Ry.  Co.  in  Ken- 
tucky V.  Schmidt  (Ky.)  324. 

i  644  Copying  the  statement  of  facts  Into 
the  record  on  appeal  to  the  Court  of  Civil  Ap- 
peals, instead  of  sending  up  the  original  state- 
ment «u»  required  by  Gen.  Laws  Mjn,  p.  509, 
c.  24,  is  an  irregularity  which  is  waived,  tmleas 
proper  objection  is  made,  and  appellee  mW  not 
to  have  objected  within  the  tiine  required  by 
Court  of  CSivU  Appeals  rule  8  (67  S.  W.  xiv) 
so  that  his  objection  to  considering  the  record 
on  that  ground  was  waived.-JnteipaUpnnJ  » 
G.  N.  R.  C!o.  V.  Hood  (Tex.  av.  App.)  1119. 

I  649.  Refusal  of  court  to  consider  appel- 
lant's motion  to  correct  the  court's  statein»t  of 
facts  held  error.— Brunner  Fire  Co.  v.  Ftyne 
(Tex.  Civ.  App.)  602. 

I  664.  Where  a  statement  of  facts  doM  not 
show  filing  In  the  trial  court  appellant  should 
be  permitted  to  correct  the  record.— Belt  v. 
Oetti  (Tex.  Civ.  App.)  241. 
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(J)  C0NCLUSIVENE3SS  AND  EFFEXTT,  IM- 
PEACHING AND  CONTRADICTING. 

I  664.  An  agreed  statement  of  facts  will  con- 
trol,  in  case  of  a  variance  between  the  state- 
ment of  facts  and  the  bill  of  exceptions.— Chi- 
cago, R.  I.  &  Q.  Ry.  Co.  T.  Jones  (Tex.  Civ. 
App.)  759. 

(K)  QUESTIONS  PRBSBNTBD  FOR 
REVIEW. 

I  671.  An  abstract  of  record,  not  showing 
that  a  motion  for  new  trial  was  filed,  held  to 
present  nothing  for  review  except  the  record 
proper.— Davis  v.  Foster  (Mo.  App.)  1191. 

i  679.  The  sufficiency  of  pleadings  to  sup- 
port a  judgment  will  not  be  reviewed  on  appeal, 
where  neither  the  pleadings  nor  a  statement  of 
their  substance  is  contained  in  the  abstract.— 
Goodhart,  Hartman  Co.  t.  Kinney  (Mo.  App.) 
679. 

{  692.  A  ruling  excluding  a  question  put  to 
a  witness  will  not  be  reviewed  in  the  absence  of 
an  avowal  as  to  what  the  answer  would  have 
been.— Stevenson  y.  Moore  (Ky.)  951. 

I  692.  Before  error  can  be  predicated  on 
the  refusal  to  permit  a  witness  to  testify,  it 
must  appear  from  the  bill  of  exceptions  what 
the  testimony  would  have  been  and  that  the 
testimony  would  have  been  beneficial  to  the 
par^  complaining.— Missouri,  K.  &  T.  Ry.  Co. 
of  Texas  v.  Neiser  (Tex.  Civ.  App.)  166. 

f  699.  An  instmetion  not  incorporated  in 
the  bill  of  exceptions  cannot  be  considered  on 
appeal.— Wellman  ▼.  Metropolitan  St.  Ry.  Co. 
(Mo.)  81. 

I  709.  An  assignment  that  the  conrt  erred 
in  refusing  to  hear  evidence  in  support  of  a  mo- 
tion to  tax  the  costs,  failing  to  set  out  the  evi- 
dence, is  insufficient.— Unknown  Owner  T.  State 
(Tex.  Civ.  App.)  803. 

(L)  MATTERS  NOT  APPARENT  OF 
RECORD. 

f  712.  The  record  held  to  show  affirmative- 
ly, as  it  must,  error  in  exclusion  of  impeaching 
evidence.— Biggina  v.  Gulf,  C.  &  S.  F.  Ry.  Co. 
(Tex.)  126. 

f  718.  Under  District  and  County  Conrt 
Rule  63  (20  S.  W.  xv),  held,  that  the  ruling  on 
special  exceptions  to  the  petition  are  improperly 
shown  by  bills  of  exception.— Dobaon  ▼.  Zim- 
merman (Tex.  Civ.  App.)  286w 

ZI.  ASBIOHIIENT   OF   EBBOBB. 

Waiver  of  rules  of  court  as  to,  see  Courts,  {  82. 

f  781.  An  assignment  of  error  complaining 
of  the  verdict  on  the  gronnd  that  it  is  con- 
trary to  the  evidence  is  too  general  to  require 
consideration  on  appeal. — Goodwin  &  McFar- 
land  v.  Burton  (Tex.  Civ.  App.)  587. 

i  739.  A  single  assignment  of  error  com- 
plaining of  the  refusal  to  give  special  charges 
not  germane  to  each  other,  but  presenting  dis- 
tinct propositions  of  law,  will  not  be  considered. 
—Missouri,  K.  &  T.  Ry.  Co.  of  Texas  v.  Neiser 
(Ttoc.  OlT.  App.)  166. 

I  742.  The  Court  of  Olvil  Appeals  will  con- 
sider an  assignment  of  error  complaining  of  an 
instruction,  though  the  point  Is  not  presented 
in  the  brief  by  such  proposition  as  is  contem- 
plated by  the  rules. — Keystone  Mills  Co.  v. 
Chambers  (Tex.  Civ.  App.)   178. 


quireu  oy  oouri  oi  ^ivii  .AppcaiB  j^uieo,  it 
need  not  be  considered. — Boardman  y.  Wood- 
ward (Tex.  Civ.  App.)  550. 

I  742.  Assignments  of  error  cannot  be  con- 
sidered, where  the^  are  grouped  in  appellants' 
brief,  and  propositions  are  made  under  two  or 
more  of  them  raising  distinct  questions  of  law. 
— Lowrance  v.  Woods  (Tex.  Civ.  App.)  561. 

i  742.  An  assignment  of  error  not  followed 
by  a  statement  from  the  record  will  not  be  con- 
sidered.—Bmnner  Fire  Ca  v.  Payne  (Tex.  Civ. 
App.)  602. 

i  742.  Assignments  of  error  not  submitted 
as  propositions  and  not  followed  by  propositions 
cannot  be  considered. — Hermann  v.  Allen  (Tex. 
Civ.  App.)  794. 

I  742.  An  assignment  that  the  court  erred 
in  giving  a  charge  because  of  the  absence  of 
evidence  on  which  to  base  it,  not  followed  by 
any  statement  of  the  evidence,  may  be  disre- 
garded on  appeal.— Northern  Texas  Traction 
Co.  V.  Hunt  (Tex.  Civ.  App.)  827. 

{  742.  An  assignment  of  error  should  be  fol- 
lowed by  a  proper  statement  of  the  facts,  and 
mere  references  to  the  record  are  not  the  state- 
ment required  by  the  rules.— St.  Louis  &  8.  F. 
R.  Co.  V.  Lane  (Tex.  Civ.  App.)  847. 

I  742.  Where  an  assignment  of  error  Is  not 
followed  by  a  proper  statement  of  the  facts,  as 
required  by  the  rules,  it  may  be  disregarded.^ 
St.  Li)ui8  &  S.  F.  R.  Co.  v.  Lane  CTex.  Civ. 
App.)  847. 

I  742.  A  proposition  which  cannot  be  deduced 
from  an  assignment  of  error  will  not  be  consid- 
ered on  appeal.— Savage  v.  Umphries  (Tex.  Civ. 
App.)  893. 

f  744.  A  statute  requiring  an  appellant  to 
file  assignments  of  error  in  the  clerk's  office 
held  mandator.- Newman  v.  Satterwhite  CTex. 
Civ.  App.)  1146. 

{  745.  Assignments  of  error,  filed  in  the 
lower  court  and  accompanied  by  the  proper 
certificate,  will  lie  considered  on  appeal,  In  the 
absence  of  objections. — Newman  v.  Satterwhite 
(Tex.  Civ.  App.)  1146. 

(  747.  In  the  absence  of  cross-assignments  of 
error  calling  in  ^nestion  the  correctness  of  the 
trial  court's  mlmg  in  striking  out  ajipellee's 
plea  In  reconvention  on  exception,  the  ruling 
cannot  be  reviewed. — Mitchell  v.  Rushing  (Tex. 
Civ.  App.)   582. 

I  750.  Where  the  findings  do  not  snpi>ort 
the  judgment,  the  Court  of  Civil  Appeals  will 
consider  assignments  of  error  attacking  the 
judgment  as  unsupported  by  the  evidence. — 
Belt  V.  Cetti  (Tex.  Civ.  App.)  241. 

t  763.  Where  no  assignments  of  error  were 
copied  into  the  transcript,  error  alleged  in  the 
brief  cannot  be  considered  on  appeal  unless  it 
Is  shown  by  the  record. — Engleman  v.  Missoofi, 
K.  &  T.  Ry.  Co.  (Tex.  Civ.  App.)  1089. 

i  754.  As  against  a  defendant  which  filed 
no  brief  in  the  appellate  court,  held  plaintiff, 
not  having  complained  below,  could  not  have 
the  judgment  reformed  so  as  to  be  against  such 
defendant  for  the  whole  amount  of  the  verdict, 
though  he  would  have  been  entitled  thereto  be- 
low.—Ft  Worth  Light  ft  Power  Co.  v.  Moore 
(Tex.  Civ.  App.)  831. 

Xn.  BRIEFS. 

{  759.  Breaking  up  an  assignment  of  error 
in  the  brief  by  copying  its  several  subdivisions 
separately    and   presenting   propositions    under 


For  CUM  in  Dae.  Dig.  *  Amer.  Digs.  1907  to  date  A  Indexes  tee  urn*  topic  t  section  (|)  NUMKBIt 


1208 


118  SOUTHWBSTEBN  RBPOBTBB. 


each  of  them  AeM  not  a  eompHance  with  the 
rulea  of  the  Court  of  CitII  Appeals.— St  Louia. 
S.  F.  &  T.  By.  Co.  ▼.  Adams  (Tex.  Civ.  App.) 
1155. 

I  760.  An  assignment  of  error  to  exclnsion 
of  evidence  cannot  be  considered;  the  ground 
of  the  objection  to  the  evidence  not  being  shown. 
— Uecker  v.  Zoercher  CT**.  CMt.  App.)  149. 

Xm.  SX8MIB8AX,  WITHDBAWAI.,  OR 
ABANDOmOBllT. 

I  787.  An  appeal  dlsmisaed  for  fallnie  of  ap- 
pellnitt  to  innunon  appellees  within  a  reasonable 
time.— Birmingham  v.  Bice  (Ark.)  1017. 

I  787.  Power  of  Supreme  Court  to  dismiss 
an  appeal  for  delay  under  Kirby's  Dig.  I  119S, 
stated.— Birmingham  r.  Bice  (Arfc.)  1017. 

XVI.  HEVIEW. 

(A)  SCOPE  AND  EXTENT  IN  OENBBAIi. 
I  887.  In  passing  on  the  question  of  error 
in  exclusion  of  evidence,  held,  that  reference 
cannot  be  had  to  an  allegation  of  a  pleading 
properly  stricken  therefrom.— Uecker  t.  Zuer- 
d»er  (Tex.  Civ.  App.)  149. 

I  837.  No  notice  can  be  taken  of  an  on- 
ewom  answer,  in  determining  whether  a  trial 
court  erred  in  dissolving  a  temporary  Injnnc- 
tlon.— Dawson  t.  Baldndge  (Tex.  CIt.  App.) 
598. 

{  839.  Where  a  Jnry  waa  waived,  and  no 
motion  for  a  new  trial  was  made,  nor  a  separa- 
tion of  the  law  and  facts  asked,  the  only  ques- 
tion on  api)eal  is  the  sufficiency  of  the  pleanings 
to  support  the  verdict.— Stone  t.  Lamb  (Ky.) 

t  862.  Tltat  the  evidence  strongly  prepon- 
derates in  favor  of  the  verdict  is  of  weUit  in 
determining  whether  It  resulted  from  an  alleged 
erroneous  theory  presented  by  an  instruction. — 
Houston  *  T.  0.  B.  Oo.  T.  Shapard  (Tex.  Civ. 
App.)  596. 

(  864.  A  verdict  sustaining  an  attachment 
on  each  ground  alleged  should  be  upheld,  though 
erroneous  as  to  one  of  the  grounds,  where  tne 
others  are  valid.— Sessinghaus  v.  Knocbe  (Mo. 
App.)  104. 

(Q  PARTIES  ENTITLED  TO  ALLBOB 
BBROR. 

I  882.  An  instmetlon,  though  erroneous,  is 
not  ground  for  reversal  where  identical  with 
an  Instruction  offered  by  the  complaining  pan^. 
—Camden  Interstate  By.  Co.  t.  Lester  (KyO 
268. 

I  882.  Where  the  instmctlons  given  for 
plaintiif  were  comet  and  thoae  given  for  de- 
fendant were  erroneous,  defendant  is  not  enti- 
tled to  complain  on  review  that  tlie  instructions 
are  conflicting.- Hall  v.  Missouri  Pac.  By.  Ca 
(Mo.)  56. 

i  882L  A  defendant  voluntarily  treating  the 
issue  of  contributory  negligence  as  one  for  the 
Jury  keM  not  entitled  to  complain  of  plaintiff's 
instructions  submitting  the  issue  to  the  Jury.— 
Dahmer  t.  Metropolitan  St.  By.  Co.  (Mo.  App.) 
486. 

f  882.  Brrors  in  declarations  of  law  invited 
by  appellant  held  not  available  on  appeal. — 
(WpbeU  V.  Tinker  (Mo.  App.)  660. 

I  882.  Brror  in  a  personal  Injury  action 
against  an  employer  in  authorizing  recovery  on 
a  theory  not  pleaded  held  not  ground  for  re- 
versal.- Texas  &  N.  O.  B.  Co.  v.  Geiger  (Tex. 
CiT.  App.)  179. 

I  882.  Hie  error  of  submitting  a  eanse  on  an 
•mmeoua  theory  cannot  be  said  to  have  been 
invited  by  appellant  by  requesta  for  instruc- 
tions, where  such  requests  were  offered  in  ex- 


planation and  amplification  of  the  general  in- 
structions.—Atchison,  T.  &  S.  F.  By.  Co.  T. 
Pickens  (Tex.  Civ.  App.)  1133. 

(E)  PBESUMPTI0N8. 
f  907.  The  decree  in  a  chancery  case,  shown 
by  the  record  to  have  been  heard  on  oral  evi- 
dence, held  presumed  to  be  correct;  error  not 
appearing  on  the  face  of  the  record,  and  tlie 
evidence  not  Iiaving  been  brought  into  the  rec- 
ord.—Barringer  V.  Bratcher  (Ark.)  1016. 

i  907.  Where  the  record  does  not  show  tliat 
any  action  was  taken  by  the  trial  court  on  de- 
fendant's exceptions  to  tiie  petition,  error  there- 
in, if  any,  is  presumed  to  nave  b«en  waived.- 
Boardman  v.  Woodward  (Tex.  Civ.  App.)  550. 

i  900.  In  view  of  recital  of  record  that  an 
officer  gave  notice  of  an  election  on  creation  of 
a  school  district,  it  will  be  presumed  he  publish- 
ed it  as  required  by  law.— Taylor  v.  Cnndiff 
(Ky.)  879. 

{  900.  Where  there  Is  neither'  a  statement 
of  facto  nor  conclusions  of  fact  in  the  record, 
it  must  lie  presumed  in  favor  of  the  judgment 
that  the  evfdenoe  warranted  sustaining  a  pie* 
of  limitations.— Schneider  t.  Schneider  (Tex. 
Civ.  App.)  789. 

i  9161  Where,  on  appeal  In  an  action  for 
breach  of  contract,  the  transciipt  of  the  testi- 
mony contains  a  statement  that  the  contract 
was  pat  in  evidence,  but  it  is  not  made  a  part 
of  the  record,  and  die  transcript  states  that  the 
contract  was  correctiy  set  forth  in  the  pleading^ 
the  court  may  aasome  that  the  contract  put  in 
evidence  was  correctiy  set  forth  in  the  petition. 
—St  Louis,  S.  F.  *  T.  By.  Co.  v.  Fcnley  (Tex. 
Civ.  App.)  84& 

I  91&  The  ruling  of  a  trial  ooort  «n  a  plea 
not  In  the  record  will  be  presumed  to  be  cor- 
rect, unless  the  contrary  is  shown. — Oardoer 
V.  Planters'  Nat  Bank  of  Honey  Orove  Cl^ex. 
Civ.  AppJ  1146. 

I  927.  On  review  of  the  direction  «(  a  ver- 
dict, die  question  is  whether  there  waa  evi- 
dence  to  warrant  a  verdict  for  tlie  adverse  paiv 
ty.— McGrory  v.  Ultima  Thole,  A.  &  M.  By. 
Co.  (Ark.)  710. 

{  928.  Where  appellant  fails  to  set  out  in- 
structiom  in  the  abstract,  it  will  be  presumed 
that  th^  were  correct— Bray  Clothing  Co.  t. 
M«Kinney  (Ark.)  406. 

{  981.  Under  Sayles'  Ana.  Civ.  St  1807,  art 
1331,  and  in  drcumstances  stated,  held  that  a 
trial  court  will  be  presumed  to  have  found  fa- 
vorably to  plaintiff  <m  an  iaaoe  not  anbmitted. 
— Lowrance  r.  Wooda  (Tax.  GIt.  App.)  651. 

i  984.  Where  findings  are  suffldent  to  sup- 
port the  Judgment,  it  will  be  presumed  to  have 
been  based  uereon,  in  the  absence  of  a  show- 
ing to  the  contrary  in  the  record.— Lowrance 
V.  Woods  (Tex.  Civ.  App.)  651. 

f  934.  Where  only  a  general  demurrer  waa 
interposed  to  a  plea  of  reconvention,  and  the 
demurrer  was  not  acted  upon  by  the  coort,  every 
intendment  that  could  have  beat  indulged  in  fa- 
vor  of  the  plea  had  the  demurrer  been  insisted 
on  should  be  Kiven  it  on  appeal,  where  the  Judg- 
ment is  assailed  on  account  of  the  insufficiency 
of  the  plea.— Knox  v.  McElroy  (Tex.  Civ.  App.) 
1142. 

i  938.  An  abstract  of  record  held  not  to  show 
that  there  was  a  valid  extension  of  the  time  :n 
which  to  file  a  bill  of  exceptions. — Qoodhait, 
Hartman  Co.  v.  Kinney  (Mo.  App.)  679. 

{  938.  In  the  absence  of  a  bill  of  excej^tiona 
signed  by  the  Judge  or  bystanders,  it  will  be 
assumed  on  app^  that  a  qualification  of  a 
bill  of  exceptions  presented  by  appellant  waa 
made  with  appellant's  consent— Brunner  Fire 
Co.  V.  Payne  (Tex.  Ctv.  App.)  602. 
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I  93%  Where  the  only  part  of  the  reccHrd 
proper  that  is  broarht  tip  on  api>eal  ia  a  cer- 
tified copy  of  the  jnaemeot,  which  is  re^lar  on 
ita  face,  the  coart  will  presume  that  the  record 

S roper  la  aafflcient— Ooodluurt,  Hattman  CSo.  T. 
Finney  (Mo.  App.)  679. 

m  DISCRETION  OF  LOWER  COURT. 

S  945.  An  appellate  court  will  not  review  the 
mlinc  of  the  trial  court  in  matters  of  discretion, 
nnless  prejudice  appears. — Jones  t.  Springfield 
Traction  Co.  (Mo.  App.)  676. 

S  969.  Denial  of  trial  amendment  held  not 
to  be  reversed  unless  it  allowed  the  adverse  par- 
ties to  sncceed  on  a  technical  point  which  might 
have  been  determined  against  them  without 
prejudice  to  their  substantial  rights.— Freasier 
T.  Harrison  (Ma  App.)  108. 

I  969.  Refusal  or  allowance  of  a  reply  to  an 
answer  setting  up  new  matter  is  discretionary 
with  the  trial  court,  and  will  not  be  reviewed  on 
appeal,  unless  abused.— Tarr  v.  Crump  (Mo. 
App.)  488. 

(O)  QUESTIONS  OF  FACT,  VERDICTS, 
AND  FINDINGS. 

I  1001.  The  court  on  appeal  in  determining 
whether  there  is  sufficient  evidence  to  sustain 
the  verdict  must  take  that  view  of  it  which  is 
most  favorable  to  the  successful  party.— Priest 
▼.  Hodges  (Ark.)  263. 

I  1001.  A  verdict  supported  bv  evidence  will 
not  be  disturbed  on  appeal. — Wellman  v.  Metro- 
politan St.  Ry.  (30.  (Mo.)  81. 

I  1001.  A  verdict  baaed  on  contradictory  and 
highly  improbable  testimony  of  an  unreliable 
witness  wul  not  be  allowed  to  stand.— Atchison, 
T.  Sc  S.  r.  Ry.  Co.  ▼.  WUey  (Tex.  Civ.  App.) 
1127. 

I  1002.  Controverted  qnestions  of  fact  are 
tor  tha  Jury  in  the  trial  court— A.  O.  Brown 
A  Co.  V.  McKnight  (Ark.)  409. 

I  1002,  A  verdict  on  confiictlng  evidence  will 
not  be  disturbed  on  appeal.— Stevenson  v.  Moore 
(Ky.)  961. 

S  1002.  A  Jury  finding  upon  conflicting  eri- 
denoe  is  conclusive  on  appeal. — International  ft 
G.  N,  Ry.  Co.  V.  WlUiama  (Tex.  Civ.  App.)  768. 

i  1008.  Findings  of  fact  in  a  case  tried  be- 
fore the  court  will  not  be  disturbed  unless  clear- 
ly wrong.— Ross  v.  Thomas  (Ky.)  04S. 

I  1008.  Ordinarily  findings  ard  condusiva  on 
MqpeaL — ^Kingman-St.  Louis  Implement  Co.  v. 
Bantley  Broa,  Hardware  Co.  (Mo.  App.)  600. 

I  1009.  A  finding  of  the  chancellor  support- 
ed by  •>  preponderance  of  the  evidence  will  not 
be  distarbsa  on  appeal.— West  v.  Bnrks  (ArL) 
887. 

i  1009.  Where  on  appeal  the  mind  is  left  in 
doabt,  the  finding  and  judgment  of  the  chancel- 
lor exercises  a  controlling  fnfiuence. — Rathfon  t. 
Gaines  (Ey.)  937. 

I  1009.  A  finding  of  fact  by  the  chancellor 
4m  couBicting  evidence  will  not  be  disturbed  on 
iWpeaL— Travis  ▼.  Taylor  (Ky.)  98a 

f  1009.  Though  in  equity  the  Supreme  Court 
may  weigh  the  evidence,  it  will  defer  laraely  to 
the  chancellor's  judgment.— Collins  v.  Harrell 
(Mo.)  482. 

i  1009.  The  Court  of  Appeals  in  an  equity 
ease  will  defer  largely,  on  dfsnnted  matters,  to 
the  oonelnsions  of  the  trial  Jodge  based  on  oral 
testimoMr  beard  by  him.— Ball  t.  Beybnm  (Mo. 

J  1010.    A  motion  to  set  aside  an  execution 
e  Mes  on  the  law  aide  of  a  court,  and  the 
evidence  taken  at  the  hearing  cannot  be  weighed 


on  appeal.- State  ex  leL  Hartley  t.  Innes  (Mo. 
App.)  116& 

I  1010.  An  appellate  court  will  not  substi- 
tute different  conclusions  of  fact  for  those  of 
the  trial  court,  where  it  cannot  say  that  the 
findings  have  not  sufficient  evidence  to  support 
them.— Thigpen  t.  Rnssell  (Tex.  Civ.  App.) 
1080. 

S  1011.  A  finding  of  the  trial  court  on  con- 
flicting evidence  will  be  sustained  on  appeal.— 
Jones  V.  Plummer  (Mo.  App.)  109. 

•  i  1011.  A  finding  on  conflicting  evidence  held 
conclusive  on  appeal.— McKallip  v.  Collins 
Bros.  (Tex.  Civ.  App.)  646. 

i  1011.  Findings  on  conflicting  evidence  not 
acquiesced  in  may  be  revised  in  a  proper  case 
from  the  statement  of  facta.— Maury  v.  McDon- 
ald (Tex.  Civ.  App.)  812. 

i  1012.  Findings  of  the  chancellor  not 
against  the  preponderance'  of  the  evidence  will 
not  lie  disturbed  on  appeal.— Bank  of  Pine  BlnfF 
V.  Levi  (Ark.)  260. 

t  1018.  There  being  evidence  that  would  hava 
warranted  a  verdict  for  more  than  the  damages 
found  the  judgment  will  not  be  reversed  as  ex- 
cessive.—Gulf,  C.  &  S.  F.  Ry.  (3o.  r.  Thomas 
(Tex.  Cav.  App.)  780. 

I  1024  The  finding  of  the  trial  court  on  the 
issue  of  whether  a  juror's  opinion  disqualifies 
him  will  not  be  set  aside,  except  for  manifest 
error.— Palmer  ▼.  State  (Tenn.)  1022. 

(H)  HARMLESS  ERROR. 

I  1027.  Where  the  action  was  for  woik  done 
under  a  contract  with  defendant's  agent,  and, 
in  the  alternative,  for  the  value  of  work  done 
vrith  the  knowle^rs  *Bd  consent  of  its  agent, 
and  the  jury  f«>iind  for  plaintiff  in  the  terms 
of  the  contract,  any  errors  as  to  the  qnestion  of 
quantum  meruit  coold  not  have  been  mislead- 
ing.—Snderman-Dolson  Co.  T.  Hope  (Tex.  Civ. 
App.)  21& 

i  1028.  Where  the  correct  judgment  was  ren- 
dered on  the  undisputed  evidence,  any  error  of 
procedure  was  immaterial.— Wright  v.  Hooker 
(Tex.  Civ.  App.)  766. 

§  1033.  (Tertain  declarations  of  law,  if  erro- 
neous, held  not  prejudiciaL— Campbell  v.  Tinker 
(Mo.  App.)  660. 

i  1033.  A  connecting  carrier  against  which 
a  judgment  for  the  entire  damages  to  a  ship- 
ment of  horses  might  have  I>een  entered  cannot 
complain  of  an  error  in  entering  judgment 
s  gainst  it  for  only  one-half  of  the  damages,  and 
under  the  interstate  commerce  act  (Act  Feb.  4, 
1887,  c.  104,  S  20,  24  Stat  386  [U.  8.  Ctemp. 
St  1901,  p.  3169]),  as  amended  in  1006  (Act 
June  29,  1906,  c.  8691.  I  7,  34  Stat  693  [U. 
S.  Onnp.  St  Snpp.  1007,  p.  909]),  the  receiving 
carrier  cannot  complain  of  a  alvision  of  the 
damages.— St  Louis,  B.  F.  &  T.  Ry.  Go.  v. 
Fenley  (Tex.  Civ.  App.)  845. 

I  1033.  A  party  cannot  complain  on  appeal 
merely  because  the  judgment  awards  against  it 
a  less  penalty  than  the  pleadings  and  facts 
would  have  authorized,  save  for  the  limitation 
of  the  prayer  for  recovery.— Texas  &  P.  Ry.  Co, 
V.  Andrews,  Reynolds  ft  Co.  (Tex.  Civ.  App.) 
1101. 

I  1039.  Whether  the  answer  filed  below  con- 
tained a  plea  of  contributory  negligence  is  im- 
material on  appeal,  where  that  issue  was  not 
submitted  to  the  jury. — MacDonald  t.  Met- 
ropoUtan  St  Ry.  Co.  (Mo.)  7& 

I  1042.  Refusal  to  strike  an  allegation  of  an 
answer  held  harmless:  tb«  matter  not  having 
been  submitted  to  the  Jury.— Uecker  r.  Zuercher 
(Tex.  Civ.  App.)  149. 
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t  1043.  Appearance  of  witnesses  before  the 
closing  of  the  hearing  of  evidence  cnred  any 
prror  in  the  denial  of  an.  application  for  a  con- 
tinnance  because  of  their  absence. — Weatherford, 
M.  W.  &  N.  W.  Ey.  Co.  v.  White  (Tex.  Civ. 
App.)  799. 

{  1043.  A  carrier  in  an  actirai  for  injuries  to 
a  passentrer  held  not  prejudiced  by  the  denial 
of  an  application  for  a  continuance  for  the 
absence  of  witnesses. — Weatherford,  M.  W.  ft 
N.  W.  Ry.  Co.  V.  White  (Tei.  Civ.  App.)  799. 

i  1044.  The  error  of  the  court  in  directing 
a  compulsory  reference,  and  thereby  depriving 
a  party  of  bis  right  to  trial  by  jury,  is  revers- 
ible.—Snyder  T.  Crutcher  (Mo.  App.)  4S9. 

I  1046.  An  erroneous  remark  by  the  court 
that  he  did  not  believe  a  question  not  objected 
to  was  proper  held  not  prejudicial. — Houston  & 
T.  C.  R.  (3o.  v.  Sbapard  (Tex.  Civ.  App.)  596. 

I  1050.  Evidence  of  a  conversation  consisting 
of  self-serving  declarations  held  harmless.— Eil- 
erman  v.  Fanner  (Ky.)  289. 

{  1050.  Where  the  ground  relied  on  for  a 
recovery  is  the  commission  of  a  negligent  act 
in  one  respect,  it  is  prejudicial  to  permit  evi- 
dence establishing  another  and  different  negli- 
gent act— Louisville  ft  N.  R.  Co.  v.  Payne  (Kf.) 

i  1050.  The  error  in  admitting  immaterial 
evidence  not  influencing  the  verdict  is  harmless. 
— Rainey  v.  Kemp  (Tex.  Civ.  App.)  630. 

i  1050.  The  admission  of  opinion  evidence 
held  harmless  error. — Bond  y.  International  & 
Q.  N.  R.  Co.  (Tex.  Civ.  App.)  867. 

I  lOSO.  In  a  local  option  election  contest, 
the  admission  of  certain  testimony,  if  error,  hdd 
harmless.— Savage  t.  Umphries  (Tex.  (3iv.  App.) 
o93. 

{  1051.  A  party  cannot  complain  of  the 
omission  of  testimony  in  support  of  a  fact  es- 
tablished by  other  evidence  received  withoot 
objection.— International  ft  6.  N.  R.  Co.  r.  Mc- 
Cullottgh  (Tex.  Civ.  App.)  658. 

S  1051.  Defendant's  objection  to  certain  evi- 
dence held  waived  by  his  consent  to  the  intro- 
duction of  a  part  of  plaintifTs  written  state- 
ment containing  practically  the  same  facts.— 
Houston  ft  T.  C.  R.  Co.  v.  Malloy  (Tex.  (Tiv. 
App.)  721. 

S  1061.  In  a  local  option  election  contest, 
the  admission  of  certain  testimony  held  not  prej- 
udicial.— Savage  v.  Umphries  CTex.  Civ.  App.) 


{  1061.  Admission  of  a  letter  from  the  land 
commissioner  to  show  an  award  of  land  to  de- 
fendant in  an  action  to  try  title  to  the  land, 
if  error,  was  harmless,  where  the  award  to 
defendant  was  otherwise  shown. — ^McKee  t. 
West  (Tex.  Civ.  App.)  1135. 

{  1051.  Admission  of  improper  evidence  held 
not  prejudicial.— St.  Louis,  S.  F.  ft  T.  Ry.  Co. 
V.  Adams  (Tex.  Civ.  App.)  1155. 

f  1051.  Where  it  was  admitted  that  a  cer- 
tain person  was  the  common  source  of  title, 
the  admission  of  evidence  of  a  deed  of  the  prop- 
erty to  him  held  not  error. — Robertson  ▼.  Hefley 
(Tex.  Civ.  App.)  1159. 

S  1053.  In  an  action  for  malpractice,  the 
error  in  permitting  evidence  as  to  the  physi- 
cian's policy  of  insurance  against  accidents 
held  not  reversible,  in  view  of  the  evidence  and 
the  instructions  of  the  court.— Samuels  v.  Willis 
(Ky.)  339. 


(  1053.  In  trover  for  «attle,  errer  in  admit- 
ting evidence  of  a  difficulty  which  occorred 
when  the  cattle  were  taken  was  harmless,  where 
the  court  did  not  submit  the  issue  of  exemplary 
damages.— Boardman  v.  Woodward  (Tex.  Civ. 
App.)  650. 

I  1054.  In  an  action  against  a  railroad  for 
damages  to  plaintiff's  shipments  of  cabbages, 
the  erroneous  admission  of  certain  evidence  held 
not  prejudicial  to  defendant.— Missouri,  K.  ft 
T.  Ry.  Co.  of  Texas  v.  McLean  (Tex.  Civ.  App.) 
161. 

i  1056.  In  a  local  option  election  contest, 
any  error  in  excluding  certain  testimony  held 
harmless.— Savage  v.  Umphries  (Tex.  Civ.  App.) 

I  1056.  Where  there  was  no  specific  allega- 
tion as  to  certain  irregularities,  and  the  case 
was  tried  without  a  jury,  the  erroneous  rejec- 
tion of  testimony  as  to  such  irregularities  waa 
not  ground  for  reversal. — Savage  v.  Umphries 
(Tex.  Civ.  App.)  893. 

t  1056.  The  exclusion  of  a  letter  to  prove  a 
fact  concerning  which  there  was  no  controversy 
was  without  prejudice.- Little  v.  Rich  (Tex. 
Civ.  App.)  1077. 

i  1067.  Sustaining  an  objection  to  a  ones- 
tion  held  harmless. — Ue<ier  v.  Znercher  (Tex. 
CiT.  App.)  140. 

I  1068.  The  refusal  to  allow  defendant* • 
physician  to  examine  plaintiff's  injuries  in  the 
presence  of  the  jury  held  harmless  error. — St. 
Louis  Southwestern  Ry.  Co.  of  Texas  v.  Brown- 
ing (Tex.  Civ.  App.)  245. 

i  1060.  Remarks  of  plaintUFs  attorney  in  an 
action  for  personal  injuries  held  harmless  error. 
— St  Loois  Southwestern  Ry.  Ca  of  Texas  v. 
Browning  (Tex.  Civ.  App.)  246. 

i  1062.  The  erroneous  submission  of  sach  an 
issue  as  to  the  meaning  of  a  written  contract  to 
a  jury  is  harmless  error,  except  where  the  jary 
places  a  wroiu  construction  on  the  instnunent 
—Mitchell  V.  Rushing  (Tex.  Civ.  App.)  582. 

I  1062.  In  an  action  against  a  carrier  for 
damages  caused  by  the  ejectment  of  plaintiirs 
wife,  and  for  loss  of  time  to  plaintiff  caoaed 
thereby,  any  error  in  submitting  the  issue  of 
loss  of  time  without  proof  of  the  value  and 
amount  thereof  was  cured  by  requiring  plaintiff 
to  remit  a  sum  sufficient  to  cover  that  item  of 
damage.— International  ft  O.  N.  Ry.  Oo.  ▼.  Wil- 
liams (Tex.  Civ.  App.)  768. 

f  1064.  The  ose  of  certain  words  in  an  in- 
struction, as  to  duty  to  construct  drains  throogh 
a  road  so  as  not  to  overflow  upper  proprietors 
with  surface  water,  held  not  pRJadidal.— Ames 
Shovel  ft  Tool  Co.  v.  Anderson  (Ark.)  1018. 

i  1064.  Defendant  hM  not  prejudiced  be- 
cause an  instruction  on  contributory  negligence 
contained  the  words  "that  plaintiff  saw  or  might 
by  the  exercise  of  ordinary  care  Iiave  seen,"  In- 
stead of  the  words  "that  plaintiff  knew  or 
might  by  the  exercise  of  ordinary  care  have 
known." — Eilerman  v.  Farmer  (Ky.)  289. 

i  1064.  An  instruction  in  an  action  agalnat 
a  carrier  to  recover  for  Injuries  to  a  paaaenger 
held  harmless  error. — Joyce  v.  Metropolitan  St 
Ry.  O.  (Mo.)  21. 

{  1064.  Brror  in  an  instmctlQn  dp<hi  the 
weight  and  credibility  of  plaintiff's  testlnKmy 
held  prejudiciaL— Quinn  v.  Metropolitan  St  By. 
Co.  (Mo.)  46. 

I  1064.  An  error  in  an  instmctlon  in  an 
action  against  a  carrier  for  iiersonal   injariea 
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£  roper  culverts,  an  instruction,  if  erroneous  as 
einx  on  the  weight  of  evidence,  held  not  prej- 
udicial under  the  evidence.— Ft  Worth  &  D.  C. 
Ry.  Co.  T.  Suter  (Tex.  CSt.  App.)  215. 

{  1064.  In  an  action  for  wrongful  attach- 
ment, an  instruction  held  not  prejudicial  to 
plaintiff.— Rainey  t.  Kemp  (lex.  Civ.  App.) 
t530. 

i  1064.  Error  in  submitting  Issue  of  defend- 
ant telegraph  company's  negligence  in  failing 
to  deliver  telegram  at  a  certain  time  held  harm- 
less.—Western  Union  Telegraph'  Co.  v.  Cobb 
(Tex.  Civ.  App.)  717. 

f  1064.  Request  that  the  Jury  bring  in  a 
verdict  as  speedily  as  possible  consistent  with 
their  duties  held  not  error. — Hermann  v.  Allen 
(Tex.  Civ.  App.)  794. 

I  1066.  The  giving  of  an  abstract  instruction 
is  not  ground  lor  reversal  where  the  instruc- 
tions when  read  together  could  not  have  worked 
prejudicially  to  the  party  complaining. — Well- 
man  r.  Metropolitan  St.  Ry.  Co.  (Mo.)  31. 

«  1066.  As  under  Rev.  St.  1899,  |  4123  (Ann. 
St  1906,  p.  2239),  it  U' essential  in  attach- 
ment proceedings  for  rent  that  the  jury  find  de- 
fendant liable  for  the  rent,  certain  instruction 
held  not  prejudicial  error.— Sessinghaus  v. 
Knoche  (Mow  App.)  104. 

i  1066.  An  instruction  submitting  a  rule  for 
estimating  damages,  including  the  element  of 
loss  of  earnings,  is  reversible  error,  where  the 
evidence  does  not  sustain  that  element. — Leach 
V.  St.  Louis  &  S.  F.  R.  Co.  (Mo.  App.)  610. 

f  1066.  An  instruction  in  an  action  to  recov- 
er for  architect's  plans  held  not  harmless  er- 
ror.—Hall  T.  Parry  <Tei.  Civ.  App.)  561. 

I  1066.  In  an  action  against  a  carrier  for 
injuries  to  an  alij^ting  passenger,  an  erroneous 
charge  held  not  prejudicial. — Southworth  v.  Pe- 
cos &  N.  T.  Ry.  Co.  (Tex.  Civ.  App.)  861. 

{  1067.  In  a  street  car  passenger's  action  for 
injnries  claimed  to  have.  Men  sustained  by  the 
car  starting  while  he  was  boarding  it,  held  not 
reversible  error  to  refuse  a  requested  instruc- 
tion upon  the  care  required  by  defendant,  in 
view  of  other  instructions  given. — Qninn  v.  Met- 
ropolitan St  Ry.  Co.  (Mo.)  46. 

i  1068.  Appellant  Md  not  prejudiced  by  ei^ 
roneous  instructions  submitting  the  question  of 
his  advene  possession,  which  the  evidence  failed 
to  sustain.— Ramsey  v.  Morrow  (Ky.)  296. 

i  1068.  An  erroneous  charge  in  a  personal 
injury  action  held  not  prejudicial  in  view  of 
the  mze  of  the  verdict — ^Town  of  Belleview  t. 
England  (Ky.)  994. 

I  1068.  Where  the  verdict  was  correct  on  the 
merits,  it  will  not  be  disturbed  for  error  in  in- 
structions.— Quinn  v.  Metropolitan  St  Ry.  Co. 
(Mo.)  46. 

t  1068.  Error  in  an  instruction  authorizing 
double  recovery  of  damages  is  presumptively 
prejudicial. — Keystone  Mills  Co.  v.  Chambers 
(Tex.  Civ.  App.)  17& 

i  1068.  Where  the  verdict  was  correct  nnder 
the  evidence,  errors  in  instructions  were  not 
prejudicial.  —  Suderman-Dolson  Co.  v.  Hope 
(Tex.  Civ.  App.)  216. 

(  1068.  The  error  in  an  instruction  as  to 
exemplary  damages  in  an  action  for  wrongful 
attachment  held  harmless.— Rainey  v.  Kemp 
(Tex.  Civ.  App.)  630. 

I  1068.  A  charge  as  to  the  damages  recover- 
able for  the  death  of  a  minor  child  held  not 


where  counsel  had  agreed  that  the  testimony 
should  be  read  provided  all  of  it  was  read,  held 
not  prejudicial  error  under  the  circumstances. — 
Quinn  v.  Metropolitan  St  Ry.  Co.  (Mo.)  46. 

{  1071.  An  erroneous  finding  of  fact  was  im- 
material, where  it  did  not  affect  the  other  find- 
ings, which  were  supported  by  the  evidence.— 
St.  Louis  Southwestern  Ry.  Co.  «i  Texas  v. 
Alsup  &  Gray  (Tex.  Civ.  App.)  194. 

i  1073.  In  an  action  a^gainst  a  railroad  for 
damages  to  plaintiffs  shipments  of  cabbages, 
defendant  held  not  prejudiced  under  the  evi- 
dence by  a  judgment  based  on  the  market  value 
of  the  cabbages  at  the  point  of  shipment — Mis- 
souri, K.  &  T.  Ry.  Co.  of  Texas  t.  McLean 
(Tex.  Civ.  App.)  161. 

{  1074.  The  refusal  to  stay  process  for  the 
enforcement  of  a  decree  rendered  on  construc- 
tive service  until  a  retrial  on  the  merits  is  had 
is  not  prejudicial  where  on  the  final  bearing 
the  court  properly  refused  to  set  aside  the  de- 
cree.—West  V.  Burks  (Ark.)  397. 

i  1074.  Error  in  failure  of  court  to  consider 
appellant's  motion  to  correct  court's  statonent 
of  facts  held  harmless. — Brunner  Fire  Co.  T. 
Payne  (Tex.  Civ.  App.)  602. 

(K)  SUBSEQUENT  APPEALS, 

{  1097.  The  decision  on  appeal  is  the  law  of 
the  case  on  a  subsequent  appeal.— Loughridge  v. 
Ball  (Ky.)  321. 

I  1097.  The  decision  of  the  Court  of  Appeals 
on  a  former  appeal,  directing  certain  instruc- 
tions to  be  given  on  remand,  held  binding  on 
the  Court  of  Appeals  on  a  subsequent  appeal. 
—Lexington  Ry.  Co.  v.  Woodward  (Ky.)  965. 

I  1097.  An  instruction  approved  by  the  court 
on  appeal  is  the  law  of  the  case  on  a  subsequent 
appeal.— Van  Cleve  v.  St  Louis,  M.  &  S.  E.  Ry. 
Co.  (Mo.  App.)  116. 

i  1097.  The  decision  of  the  Court  of  Civil 
Appeals  is  the  law  of  the  case  on  a  subsequent 
appeal. — Missouri,  K.  &  T.  Ry.  Co.  of  Texas  v. 
Redus  (Tex.  Civ.  App,)  208. 

{  1099.  Questions  that  are  raised  or  conld 
have  been  raised  on  an  appeal  held  concluded 
on  a  second  appeal.— Jackson's  Adm'rs  T.  Mc- 
Hargue  (Ky.)  944. 

XVn.  DETEBMINATIOlf  AKD  DISPO- 
SITION OF  CAUSE. 

(A)  DECISION  IN  GENERAL. 

I  1106.  Where  an  action  is  brought  for  an 
amount  in  an  amended  petition  larger  than 
tbe  jurisdiction  of  the  county  court  the  appeal 
will  not  be  dismissed  where  the  original  peti- 
tion is  not  in  the  record,  but  will  be  remanded. 
—International  &  G.  N.  R.  Co.  v.  Flory  (T«x. 
Civ.   App.)   1116. 

(B)  AFFIRMANCE. 

I  1140.  In  an  action  for  the  balance  dtie  for 
railroad  construction  work,  including  dearing 
stations  of  the  right  of  way,  error  in  refusing 
to  instruct  that  plaintiff  could  not  recover  for 
certain  work  held  obviated  by  deducting  the 
contract  price  of  such  work  from  the  verdict. — 
A.  G.  Brown  &  Co.  r.  McKnight  (Ark.)  409. 

i  1140.  Error  in  judgment  held  cured  by 
remittitur.— Price  v.  Greer  (Ark.)  1009. 

§  1140.  A  cause  held  not  to  be  reversed  for 
the  allowance  of  a  recovery  in  excess  of  that 
pleaded,  where  plaintiff  offers  to  remit  the  ex- 
cess.—Texas  ft  P.  Ry.  Co.  T.  Oraffeo  (Tu.  CIt. 
App.)  873. 
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(Q)  MODIFICATION, 
i  llSl.    Certain  relief  granted  to  complainant 
on  appeal  only  on  payment  of  costs  by  com- 
plainant— ^McBnmey  v.  Glenmary  Coal  &  Coke 
Co.  (Tenn.)  694. 

i  1151.  The  court,  on  appeal  from  a  Judg- 
ment against  a  carrier  for  damages  to  live 
stock,  held  autliorized  to  reform  the  judgment 
and  render  judgment  for  a  specified  sum  on  the 
shipper  remitting  the  excess. — Missouri,  K.  & 
T.  Ry.  Co.  of  Texas  y.  Rogers  (Tex.  Civ.  App.) 
7S& 

I  1151.  That  a  judgment  for  double  usurious 
payments  of  interest  was  excessive  by  the 
amount  of  interest  awarded  would  not  necessi- 
tate a  reversal.— Banm  t.  Daniels  (Tex.  Civ. 
App.)  764. 

I  1161.  Error  in  including  interest  in  a  judg- 
ment for  damages  can  be  remedied  by  the  ap- 
pellate court.— St.  Louis  &  S.  F.  R.  Co.  r. 
I^e  (Tex.  Civ.  App.)  847. 

J  I  1152.  A  decree  on  the  report  of  the  com- 
ssioner  may  be  modified  on  review,  though 
there  were  no  exceptions  filed  to  the  report  t>e- 
fore  confirmation.— Webster  t.  Cadwallader 
(Ky.)  327. 

(D)  REVERSAL. 

f  1175.  Where  the  uncontradicted  evidence 
failed  to  establish  a  cause  of  action,  the  court, 
on  appeal  from  a  judgment  for  plaintiff,  will 
render  the  proper  ju^ment. — Missouri,  K.  & 
T.  Ry.  Ca  of  Texas  t.  Davis  (Tex.  Civ.  App.) 
284. 

i  1176.  Where  the  evidence  was  fully  derel- 
oped  on  the  trial,  the  court  on  appeal  from  an 
erroneous  judgment  will  reverse  it  and  render 
a  proper  judgment.— Missouri,  K.  &  T.  Ry.  Co. 
of  Texas  v.  Rogers  (Tex.  CW.  App.)  738. 

I  1177.  New  trial  held  necessary  npon  ro- 
rersal,  where  a  question  of  fact  was  involved 
and  a  general  verdict  was  rendered.— Mitchell 
T.  Rushing  (Tex.  Civ.  App.)  682. 

I  1178.  When  a  Judgment  is  reversed,  bo- 
canse  exceptions  have  been  erroneoosly  sustain- 
ed to  pleadings,  a  judgment  cannot  be  rendered 
on  STidence  which  would  have  been  admissible 
under  the  pleadings,  If  the  exceptions  had  not 
been  sustained.— Savage  v.  Umphries  (Tex.  Civ 
App.)  883. 

f  1178.  Where  a  Judgment  is  reversed,  the 
Conrt  of  Civil  Appeals  cannot  render  judgment 
tor  the  other  party,  based  on  evidence  not  ad- 
mitted on  the  trial.— Savage  t.  Umphries  (Tex. 
eiT.  App.)  888. 

(F)  MANDATE    AND   PROCEEDINGS    IN 
LOWER  COURT. 

i  1196.  Where  instractions  have  been  ap- 
proved by  the  appellate  court  as  the  law  of  t£e 
case,  only  such  instructions  should  be  given  oft 
a  retrial  where  the  evidence  on  the  retrial  is 
the  same  as  on  the  former  trial.— Louisville  ft 
N.  R.  Co.  T.  Payne  (Ky.)  362. 

APPEARANCE. 

f  24.  Pefective  service  of  process  held  waiv- 
ed by  special  appearance  for  the  purpose  of  de- 
murrer and  afterwards  filing  an  answer.— Lo- 
hoef ener  v.  Mercantile  Town  Mut  Ins.  Co.  (Mo. 
App.)  616. 

APPLIANCES. 

XJability  of  employer  for  defects,  see  Master 
and  ^rvant,  ft  101-129. 

APPLICATION. 

Of  uMts  of  partnership,  see  Partnership,  M  181, 


APPOINTMENT. 

Of  corporate  officers,  see  (Corporation^  |  2SL 
Of  execntor  or  administrator,  see  Execntots 
Administrators,  H  19-2L 

ARBITRATION  AND  AWARD. 

See  Reference. 

ARCHITECTS. 

Contract  to  furnish  plans  and  specifications,  ac- 
tion for  breach,  see  Contracts,  U  338.  84& 
353. 

ARGUMENT  OF  COUNSEL 

In  civil  actions,  se^  Trial,  |(  110-133. 
In  criminal  prosecutions,  see  Criminal  Law,  || 
714-726. 

ARMY  AND  NAVY. 

Right  of  member  of  national  enardi  employed  in 
service  of  United  States  Army  to  vote,  see 
Elections,  |  74. 

ARREST. 

See  BaiL 

Illegal  arrest,  see  False  Imprisonment. 

n.  oir  cmmnrAZ.  okaxobb. 

Presumptions  as  to  regularity  of  warrant  issued 
by  juoge  of  county  court,  see  Evidence,  i  82. 

I  66.  When  a  warrant  for  plalntifCs  arrea* 
was  Issued  In  B.  county,  bat  no  warrant  was 
issaed  or  transferred  to  defendants  in  O.  oonn- 
ty,  when  they  arrested  plaintilf  without  a  war- 
rant, the  arrest  was  wron^nl  nader  White's 
Ann.  Code  Cr.  Proc.  art.  ZtS^Llta*  T.  Rich 
(Tex.  Civ.  App.)  1077. 

ARREST  OF  JUDGMENT. 

In  criminal  prosecutions,  see  Criminal  Law.  M 
872,974. 

ARSON. 

(Charge  of,  as  slander,  see  Libel  and  Slander,  1 7. 

ASSAULT  AND  BAHERY. 

X.  OXVXXi  XJABXUTT. 

(A).  ACTS  CONSTITUTING  ASSAULT  OR 

BATTERY    AND   LIABILITZ 

THEREFOR. 

I  3.  Recovery  for  accidental,  thondi  negli- 
gent, act  may  not  be  had  under  complaint  for 
assault  and  battery.— Biggins  r.  GulC  C.  ft  S. 
F.  Ry.  Co.  (Tex.)  126. 

f  13.  Where  reasonable  inferences  from  the 
evidence  justify  it,  held,  the  Question  of  defend- 
ant has  provoked  the  difflcnlty,  depriving  him 
of  the  right  of  self-defense,  Is  properly  submit- 
ted.—J(Anson  r.  Daily  (Mo.  App.)  630. 

(B)  ACTION& 

f  26.  Defendant  in  an  action  for  assault  and 
battery  held  to  have  the  burden  of  jnstificatloB. 
—Johnson  v.  Daily  (Mo.  App.)  630. 

I  38.  As  part  of  t)ie  damages  for  aasanlt 
and  battery,  held,  there  may  be  recovery  for 
any  humiliation  and  disgrace  shown  to  have 
been  suffered  therefrom.— Johnson  t.  Daily  (Ma 
App.)  630. 

§  43.  Instruction  in  an  action  for  aasanlt 
and  battery  AeM  not  misleading.— Johnaoa  v. 
Daily  (Mo.  App.)  630. 
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Of  lOM  on  insured,  see  Insurance, 
Of  tax,  aee  Taxation,  {{  411,  4C3. 


I  188. 


ASSETS. 

Of  estate  of  decedent,  see  Executors  and  Admin- 
istrators, I  43. 
Of  partnersDip,  see  Partnership,  H  181,  186. 

ASSIGNMENT  OF  ERRORS. 

See  Appeca  and  Bnor,  U  781-754. 

ASSIGNMENTS. 

Admeasurement  or  assignment  of  dower,  see 
Dower,  |  69. 

Fraud  as  to  creditors,  see  Fraudulent  Convey- 
ances. 

In  bankruptcy,  see  Bankruptcy,  IS  148,  166. 

Of  contracts  of  sale  of  standing  timber,  see  Ix>g8 
and  Logging,  i  S. 

X.  BEQVXUTBS  AKB  VAUOBXTT. 

(A)  PROPBRTT,  ESTATES,  AND  BIOHTS 
A8SIONABLB. 

I  8.  A  deed  by  which  the  grantors  attempted 
to  conTey  their  interest  in  land  owned  by  their 
mother  in  fee  during  the  latter's  lifetime,  sub- 


ject to  her  use  for  life,  tield  Told.— Spears  t. 
Spaw  (Ky.)  275. 

i  8b '  A  covenant  of  warranty  in  a  void  deed 
of  an  expectancy  held  also  void.— Spears  v. 
Spaw  (Ky.)  276. 

ASSIGNMENTS  FOR  BENEFIT  OF 
CREDITORS. 

Bee  Bankruptcy,  |S  148-808. 

ASSOCIATIONS. 

Mutual  benefit  insurance  associations,  see  In- 
surance, 11  684-755. 

ASSUMED  NAMES. 

Chattel  mortgage  executed  under,  see  Chattel 
Mortgages,  f  160. 

ASSUMPSIT,  ACTION  OF. 

See  Money  Received;   Work  and  Labor. 

ASSUMPTION. 

Of  risk  br  employ^  see  Master  and  Servant,  U 

ATTACHMENT. 

See  Execution ;   Garnishment ;    Sequestration. 
Exemptions,  see  Exemptions;   Homestead. 

X.   XATUBE  Airs  OBOXTITDS. 

(B)  GROUNDS  OF  ATTACHMENT. 

Default  in  payment  of  rent,  see  Landlord  and 
Tenant,  S  22d. 

VXX.  QUASHIirG,    VACATTNO,    DI880- 
Itimon,  OR  ABANDONMENT. 

I  22a  An  affidavit  for  attachment  should 
not  be  quashed  for  uncertainty  in  the  amount 
sued  for,  where  the  original  petition  alleges  rea- 


nonresidence  should  not  be  quashed  because  of 
statements  in  the  complaint  that  defendant  is 
temporarily  within  the  state.— Hall  r.  Parry 
CTex.  Civ.  App.)  561. 

XX.  RETURN. 

i  824.  The  return  of  an  attachment  signed 
by  a  deputy  constable,  which  was  in  fact  serv- 
ed by  a  deputy  sheriff,  may  be  amended  by  the 
sheriff.— Kramer  v.  Lilley  (Tex.  Civ.  App.)  735. 

ZX.  WRONOFTJIi  ATTACHBIENT. 

Action  for.  In  justices'  court,  see  Justices  of  the 
Peace,  i  86. 

Impeachment  of  witness  in  action  for,  see  Wit- 
nesses, {  831%. 

I  375.  The  measure  of  damages  for  wrongs 
fnl  attachment  defined.— Rainey  v.  Kemp  (Tex. 
Civ.  App.)  630. 

I  375.  In  an  action  for  wrongful  attach- 
ment, depreciation  in  value  of  the  goods  is  an 
element  of  actual  but  not  of  exemplary  dam- 
ages.—Rainey  V.  Kemp  (Tex.  Civ.  App.)  630. 

I  877.  One  sued  for  wrongful  attachment 
\eld  not  relieved  from  liability  for  exemplary 
damages  because  be  acted  on  advice  of  coun- 
sel.—Rainey  v.  Kemp  (Tex.  Civ.  App.)  630. 

ATTENDANCE. 

Of  juror,  see  Jury,  i  58. 

ATTORNEY  AND  CLIENT. 

Absence  of  counsel  as  ground  for  new  trial.  see- 
New  Trial,  i  86. 

Argument  and  conduct  of  counsel  at  trial  in 
civil  actions,  see  Trial,  l|  110-133. 

Argument  and  conduct  of  counsel  at  trial  in 
criminal  prosecutions,  see  Criminal  Law.  H- 
714-726. 

Attorneys  as  public  officers,  see  District  and 
Prosecuting  Attorneys. 

Attorney's  fees  in  action  on  note,  see  Bills  and 
Notes,  §  634. 

Attorney's  fees  in  garnishment,  see  Garnishment,. 

S  Ivl. 

Attorneys  in  fact,  see  Principal  and  Agent 
Harmless   error   In   argument   and   conduct  of 

counsel,  see  Appeal  and  Error,  {  1060. 
Validity  of  contract  by  attorney  to  secure  con- 
tract from  county,  see  Contracts,  |  131. 

XX.  RETAINER  ANB  AXTTHORXTT. 

t  76.  The  death  of  the  client  terminates  the 
relation  of  attorney  and  client.— State  ex  rel. 
Potter  V.  Riley  (Mo.)  647. 

XV.  COMPENSATION  AND  XJEN  OF 
ATTORNET. 

(A)  FEES  AND  OTHER  REMUNERA'TION. 
Recovery  in  particular  action»  or  proceeding*. 
See  Divorce,  \  197. 

By  county  taxpayer,  see  Counties,  {  196. 
On  injunction  bond,  see  Injunction,  S  252. 

I  143.  Unconscionable  bargain  for  attorney's 
services  defined.— Ball  v.  Reybum  (Mo.  Add.) 
624. 

f  148.  A  contract  to  pay  $500  for  attor- 
ney's services  in  representing  defendant  in  a 
suit  to  enjoin  a  city  from  Towering  a  street 
grade  held  not  unconscionable.— BaU  v.  Rey- 
bum (Mo.  App.)  524. 
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(B)  LIEN. 

i  182.  Under  St.  1909,  f  488  (RQssell'a  St  | 
1SD6),  an  attorney  RuccessfuUy  prosecuting  an 
action  by  a  taxpayer  to  recover  county  money 
illegally  appropriated  held  not  entitled  to  assert 
«  lien  on  the  money  recovered. — Marion  County 
y.  Biyes  te  McCSiord  (Ky.)  309. 

AUTHORITY. 

Of  agent,  see  Principal  and  Agent  If  69-79, 
11&-136.  ' 

Of  broker,  see  Brokers,  {  44. 

Of  justice  of  the  iwace,  see  Justices  of  the  Peace, 
i  47. 

BAIL 
n.  IK  CBnaif  Ai.  fbobecvtioitb. 

I  B6.  In  view  of  C!ode  Cr.  Proc.  1895,  art 
4^  relating  to  the  requisites  of  the  citation  in 
proceedings  to  forfeit  a  bail  bond,  it  is  not  nec- 
essary in  such  proceedings  to  show  that  accus- 
ed was  arrested,  so  that  it  is  immaterial  wheth- 
er the  capias  was  yalid.— Trail  v.  State  (Tex. 
Cr.  App.)  714. 

I  68.  It  is  not  necessary  that  a  bail  bond 
should  state  whether  accused  was  charged  by 
information  or  indictment— Trail  y.  State  (Tex. 
Cr.  App.)  714. 

i  76.  Though  a  ball  bond  in  a  criminal  case 
be  a  joint  obligation  in  terms,  the  Court  of 
Oriminal  Appeals  will  construe  it  a  joint  and 
several  obligation.— Trail  v.  State  Cl^ex.  Gr. 
App.)  714. 

i  TT.  A  judgment  nisi  for  forfeiture  of  ball 
need  not  state  whether  the  accused  was  charg- 
ed by  information  or  indictment. — Trail  y.  State 
<Tex.  Cr.  App.)  714. 

S  77.  Since  it  it  not  necessary  that  either 
the  bail  bond  or  the  judgment  nisi  state  wheth- 
er accused  was  charged  by  information  or  com- 
plaint that  the  judgment  stated  that  he  was 
charged  by  information  and  the  bond  stated 
that  he  was  charged  by  complaint  was  an  im- 
material variance.— Trail  t.  State  (Tex.  Cr. 
App.)  714. 

BAILMENT. 

Particular  tpeoiet  of  hailmenU,  and  iaOmenti 

incident  to  partioular  occupationa. 
See  Carriers,  IS  61-193;    Innkeetwrsi   Pledges. 

BALLOTS. 

See  Elections,  |i  180,  190. 

BANKRUPTCY. 

Xa.   ABBIGHKENT,  ASMINIBTBATION, 

Alfl>  DIBTB.IBUTION  OF  BAXK- 

Bin>T'S  EBTATE. 

<B)  ASSIGNMENT,  AND  TITJiB.  RIGHTS, 

AND  BEMElilBS  OF  TBUSTBB 

IN  GENERAL. 

f  148.  The  life  estate  of  a  bankrupt  aoQuIred 
by  will  after  the  adjudication  of  his  bankruptcy 
does  not  pass  to  his  trustee. — Backett's  Ex'rs 
y.  Hackett's  Trustee  (Ky.)  377. 

t  156.  A  petition  of  intervention  filed  by  a 
trustee  in  bankruptcy  claiming  the  estate  creat- 
ed by  will  held  insufficient  where  it  failed  to 
show  that  testator  died  before  the  adjudication 
in  bankroptcy.— Hackett's  Ex'is  y.  Hackett's 
Trustee  (Ky.)  877. 

I  156.  Where  a  petition  of  intervention  filed 
by  a  trustee  in  bankruptcy  failed  to  show  that 
the  testator  died  before  the  adjudication  in 
bankruptcy,  held,  that  it  must  be  presumed  that 


the  adjudication  in  bankruptcy  waa  before  te»- 
Utor's  death.— Hackett's  Errs  y.  Hacketfs 
Trustee  (Ky.)  877. 

I  156.  The  wife  and  children  of  a  bankrupt 
\eld  necessary  i>arties  to  a  petition  of  intervoi- 
tlon  filed  by  the  trustee  in  bankruptcy  to  readi 
the  bankrupt's  estate  under  a  will. — Hadcetfs 
Ex'rs  y.  Hackett's  Trustee  (Ky.)  877. 

(C)  PREFERENCES  AND  TRANSFERS  BY 

BANKRUPT,  AND  ATTACHMENTS 

AND  OTHER  UENS. 

Bank  taking  checks  in  good  faitli,  paying  part  of 

Eroceeds  and  receiving  Iialance  on  deposit  as 
older  ia  due  coune,  see  Bills  and  Notes,  f 
356. 

I  188.  A  lien  on  the  proceeds  of  property 
sold  by  a  bankrupt  held  not  a  preference,  nor 
invalid  for  want  of  record. — Gardner  y.  Plant- 
ers' Nat  Bank  of  Honey  Grove  (Tex.  Civ. 
App.)  1146. 

I  196.  The  lien  of  a  garnishor  with  notice  of 
a  prior  claim  and  the  lien  of  a  trustee  in  iMnk- 
ruptcy  to  whom  money  was  subsequently  trans- 
ferred held  inferior  to  such  claim. — Gardner  v. 
Planters'  Nat  Bank  of  Honey  Grove  (Tex.  Civ 
App.)  1146. 

(E)  AOriONS  BT  OR  AGAINST  TRUSTEE. 

Cure  of  defects  in  pleading,  see  Pleading,  |  403. 

General  demurrer  to  petition  of  intervention  by 
trustee,  see  Pleading,  |  205. 

Privilege  of  co-defendants  as  to  venneL  aee  Ven- 
ue, i  22. 

f  283.  Equity  looks  npon  that  as  done  whidi 
ought  to  have  been  done.— Gardner  y.  Planters' 
Nat  Bank  of  Honey  Grove  (Tex.  dr.  App.) 
1146^ 

I  296.  An  action  against  a  trustee  in  bank- 
ruptcy by  a  claimant  of  money  paid  to  the 
trustee  by  agents  of  the  bankrapt  as  the  prop- 
erty of  the  bankrupt  may  l>e  brought  in  a  state 
court  under  Act  Cong.  Aug.  13,  1888,  c.  866, 
{  3,  25  Stat  436  (U.  S.  Ck>mp.  St  1901,  p.  582), 
—Gardner  y.  Planters'  Nat  Bank  of  Honey 
Grove  (Tex.  Civ.  App.)  1146. 

i  295.  An  attempt  by  a  trustee  in  bankrupt- 
cy in  an  action  brought  against  him  in  a  state 
court  to  have  an  order  dismissing  a  garnish- 
ment affecting  the  property  in  auestion  set  aside 
held  to  be  a  waiver  of  objections  to  the  Juris- 
diction of  the  state  court— Gardner  v.  Plant- 
ers' Nat  Bank  of  Honey  Grove  (Tex.  Civ.  App.) 
1148. 

I  299.  Agents  of  a  bankrapt  who  held  a 
fund  claimed  by  plaintiflt,  who  pay  it  to  the 
trustee,  in  benkraptcy  after  demand  has  l>een 
made  on  them,  may  be  joined  in  an  action 
against-  the  trustee  to  recover  the  money.— 
Gardner  v.  Planters'  Nat  Bank  of  Honey 
Grove  (Tex.  Civ.  App.)  1146. 

I  303.  Evidence  in  an  action  against  the 
trustee  of  a  bankrupt  and  the  agents  of  the 
bankrupt  to  recover  a  sum  of  money  paid  by 
the  agents  to  the  trustee  and  claimed  by  plain- 
tiff held  to  sustain  a  finding  for  the  plaintiff. 
— Gai-dner  y.  Planters'  Nat  Bank  of  Honey 
Grove  (Tex.  Civ.  App.)  1146. 

I  304.  Certain  facts  held  suflBcient  to  take 
the  right  to  recover  the  amount  paid  in  satis- 
faction of  a  note  to  the  jury  or  to  the  court 
sitting  as  a  jury,  as  havine  oeen  the  payment 
of  the  individual  debt  of  a  partner  out  of  firm 
assets.- Blake  y.  Third  Nat  Bank  (Mo.)  641. 


V.  BIGHTB,   BEBCED: 
OHABGE  OF  BA! 


AHD  DXS- 
lUFT. 


I  391.  An  appeal  and  supersedeas  not  oper- 
ating to  vacate  a  judgment,  but  only  to  state 
proceedings  thereunder,  where  a  petition  in 
bankruptcy  was  not  filed  until  more  than  four 
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BANKS  AND  BANKING, 
m.  xuHonoirs  axd  deaunob. 

(B)  REPRESENTATION  OF  BANK  BY  OF- 
FICERS AND  AGENTS. 
{  102.  Manager  of  a  Diirate  bank  conducted 
by  a  partnenhip  KM  wiutoat  anthority  to  bind 
it  by  a  payment  of  the  individaal  debt  of  a 
partner  oat  of  firm  aaaeta.— Blake  t.  Ihird  Nat, 
Bank  (Mo.)  641. 

BAR. 

Of  action  by  former  adjndication,  aee  Judgment, 
fi670-«^ 

Of  action  by  limitation,  see  Limitation  of  Ac- 
tions, §  167. 

Of  dower,  see  Dower,  fS  46,  47. 

Pleas  in  bar,  see  Pleading,  {  121. 

BAHERY. 

See  Assault  and  Battery. 

BENEFICIAL  ASSOCIATIONS. 

Mntnal  benefit  insurance  associations,  see  In- 
surance, H  694-755. 

Sufficiency  of  service  of  process  by  publication 
in  action  to  restrain  merger,  see  Process,  I 

BENEFITS. 

Acceptance  of,  as  ground  of  estoppel,  see  Bstop- 
pel,  i  76. 

BEQUESTS. 

See  Wills. 

BEST  AND  SECONDARY  EVIDENCE. 

In  civil  actions,  see  Evidence,  {  158. 

BIAS. 

Of  Jarw,  see  Jury,  H  88-142. 

BIDS. 

At  mortgage  sale,  see  Mortgages,  |  518. 

BILL  OF  EXCEPTIONS. 

See  Exceptions,  Bill  of. 

BILL  OF  EXCHANGE. 

See  Bills  and  Motes. 

BILL  OF  LADING. 

See  Carriers,  {  51. 

BILLS  AND  NOTES. 

Effect  of  usury,  see  Usury,  {  26. 

I.  KBQTQTIBITES  AHS  VAUSITT. 

(C)  EXECTVriON  AND  DELIVEET. 
Delivery  in  escrow,  see  Escrows,  {  12. 

(E)  CONSIDERATION. 

i  92.    A  note  executed  by  a  legatee  to  a  con- 
testant to  procure  the  withdrawal  of  the  con- 
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held   to   state   an   equitable   defense. — Allen   v. 
Herrick  Hardware  Co.  (Tex.  Civ.  App.)  1157. 

V.  BIGHTS  Aim  UABIUTIEB  Olf  IN- 
DOBSEBf£]fT  OR  TRAHBFEB. 

(B)  INDORSEMENT  FOR  TRANSFER 

i  299.  The  failure  of  the  p>ayee  to  fix  the  lia- 
bility of  the  indorser  by  suit,  as  provided  by 
Rev.  St  1895,  art.  304,  mav  be  waived  by  the 
indorser.— Ketterson  v.  Inscho  (Tex.  Civ.  App.) 
626. 

(D)  BONA  FIDE  PURCHASERS. 

f  833.  The  drawer  of  a  check  on  a  bank 
notified  the  bank  through  its  president  to  re- 
fuse payment.  The  check  was  later  bought  for 
a  valuable  consideration  by  a  firm  of  which  the 
president  of  the  bank  was  one  of  the  partners. 
Held,  that  notice  to  the  president  was  not  no- 
tice to  the  firm.— Flynn  v.  Bank  of  Mineral 
Wells  (Tex.  Civ.  App.)  848. 

I  356.  A  bank  held  a  holder  in  due  course  of 
a  check  under  St.  1009,  I  3720b,  subsecs.  51,  52 
(Russell's  St.  n  1920,  1921).— Chouteau  Trust 
&  Banking  Co.  v.  Smith  (Ky.)  279. 

i  363.  Though  a  bank  was  a  bona  fide  holder 
of  a  che<A  for  value  when  it  acquired  it,  it 
could  not  recover  thereon  against  the  maker  if 
he  pleaded  and  showed  that  it  had  parted  with 
its  interest  and  was  simply  suin^  for  the  bene- 
fit of  an  indorser  who  had  paid  back  to  the 
bank  the  money  it  had  j>aia  him.— Chouteau 
Trust  ft  Banking  Co.  v.  Smith  (Ky.)  279. 

I  363.  Under  St.  1909,  {  3720b,  subsec.  57 
(Russell's  St.  i  1026),  heU,  that  the  holder  in 
due  course  of  a  check  received  from  an  indorser 
could,  upon  dishonor,  sue  both  the  maker  and 
indorsers  or  any  one  of  them  for  the  full  amount 
of  the  check.— Chouteau  Trust  &  Banking  (3o.  v. 
Smith  (Ky.)  279. 

I  369.  A  maker  of  a  note  held  estopped  as 
against  an  innocent  purchaser  thereof  frodi  urg- 
ing that  the  note  had  never  been  delivered  to 
the  payee.— Goodwin  &  McFarland  v.  Barton 
(Tex.  Civ.  App.)  687. 

{  370.  That  the  balance  due  on  a  void  con- 
tract is  the  consideration  for  a  draft  is  no  de- 
fense to  its  payment  in  the  hands  of  innocent 
purchasers  for  a  valuable  consideration.— 'Flynn 
v.  Bank  of  Mineral  Wells  (Tex.  Civ.  App.)  848. 

Vn.  PATMEKT  AHD  DISOHABOE. 

Notice  to  payee's  agent  of  insolvency  of  maker 
at  timeof  payment,  see  Principal  and  Agent;  | 
179. 

Vm.  ACTiONS. 

Restraining  action,  see  Injunction,  |  26. 

Tenue  of  action  against  maker  of  note  and  ex- 
ecutrix of  indorser  as  dependent  on  residence 
of  parties,  see  Venue,  {  22. 

{  452.  The  right  to  sue  the  buyer  on  a  note 
for  the  price  Is  not  affected  because,  after  the 
maturity  of  the  note,  the  seller  executed,  with- 
out consideration  and  when  he  had  no  title,  a 
bill  of  sale  of  the  goods  to  the  indorser  at  the 
latter's  request.— Ketterson  v.  Inscho  (Tex.  Civ, 
App.)  626. 

I  460.  The  indorsee  of  a  note  may  sue  in 
one  action  the  maker  and  the  independent  ex- 
ecutrix of  the  payee  on  his  indorsement  of  the 
note.— Goodwin  &  McFarland  v.  Burton  (Tex. 
Civ.  App.)  587. 
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§  489.  In  an  action  on  •  note  it  was  KM 
proper  under  the  issnea  to  receive  evidence  of 
account  boolca  and  otlier  testimony  to  show 
from  what  traoaactiong  the  indebtedneas  ac- 
crued.—Avery  V.  Tuclter  (Mo.  App.)  872. 

I  498.  Metal  diecks  iaaned  to  empioy^s,  by 
whicli  tlie  employer  promises  to  i>ay  a  certain 
amount  to  redeem  the  same,  are  presumed  in 
the  hands  of  holders  for  value  to  be  based  on  an 
adequate  consideration. — Kentuclcy  Coal  Mining 
Co.  V.  Mattingly  (Ky.)  860. 

S  520.  Evidence  Mi  to  warrant  a  finding 
that  a  note  secured  by  a  mortgage  had  not  been 
obtained  by  duress. — Wright  v.  Baylesa  (Ky.) 
918. 

I  B27.  Certain  proof  Md  to  prima  fade  show 
that  a  note  had  been  paid  by  the  malcer. — Q-ray 
V.  Tribue  (Tex.  Civ.  App.)  808. 

I  534.  Hie  mere  clerical  error  of  omitting 
the  pronoun  "I"  in  the  blank  space  of  a  print- 
ed note  providing  for  an  attorney's  fee  is  im- 
material in  an  action  on  tlie  note.— Rutherford 
T.  Gaines  (Tex.  Civ.  App.)  866. 

I  534.  Plaintiff  Md  entitled  to  an  aUowance 
of  attorney's  fee  provided  in  a  note  for  the  pur- 
chase price  of  land.— Rutherford  v.  Gaines  (Tex. 
Oir.  App.)  866. 

BLASPHEMY. 

I  1.  Reply  of  defendant  while  testifying  as  a 
witness  tietore  a  grand  Jury,  "It  is  none  of  your 
damn  business,"  held  not  to  constitute  cursing 
and  swearing  in  a  public  place.- Morrison  v 
State  (Tex.  Or.  App.)  641. 

BONA  FIDE  PURCHASERS. 

Of  bill  of  exchange  or  promissory  note,  see  Bills 

and  Notes,  H  333-3m 
Of  Unds,  see  Vendor  and  Purchaser,  |{  229-246. 

BONOS. 

Sureties  on  bonds,  see  Principal  and  Surelr. 

BondM  for  performance  of  dt^ie*  of  tnut  or 

of/ice. 
See  Trusts,  |  378. 
Husband  as  administrator  of  community,  see 

Husband  and  Wife,  |  276. 

Bondt  in  judieM  proceeding*. 
See  Bail ;    Injunction,  S§  250,  252. 
Bonds  on  appeal,  see  Appeal  and  Error,  ||  873- 
892, 

BOOK  AGENTS. 

Sea  Hawkers  and  Peddlers,  |  8. 

BOOKS  OF  ACCOUNT. 

As  evidence,  see  Evidence,  {  854. 

BOUNDARIES. 

Of  city,  see  MuniciiuU  Corporations,  |  85. 
Of  school  district,  see  Schools  and  Sdiool  Dis- 
tricts, |{  24-42. 

Z.  SSBCBIPnON. 

f  8.  The  rule  that  distances  yield  to  courses, 
and  both  to  natural  objects  or  marked  monu- 
ments, does  not  apply  where  proximate  cer- 
tainty may  be  accomplished  by  changing  a 
course  instead  of  the  distance.— Ramsey  v.  Mor- 
row (Ky.)  296. 

I  7.  The  rule  for  establiriiing  a  lost  stake 
comer  to  ran  the  courses  from  known  comers 
to  the  intersection  of  the  lines  cannot  be  applied, 


where  the  lines  so  extended  wonld  nerer  meet 
—Ramsey  v.  Morrow  (Ky.)  296. 

17.  In  a  suit  to  determine  a  lost  corner,  a 
marked  line  held  to  establish  itself,  though  the 
comer  was  not  marked.— Ramsey  v.  Morrow 
(Ky.)  296. 

i  9.  A  description  in  a  deed  keU  not  fatally 
defective  for  failure  to  state  the  length  of  two 
of  tlie  lines  necessary  to  include  the  quantity, 
and  because  of  the  omission  of  a  line  necessary 
to  close  the  survey.— Tompkins  t.  Thomas  (Tex. 
Civ.  App.)  581. 

I  10.  Boundaries  of  lots,  conveyed  in  accord- 
ance with  the  plat,  will  not  be  affected  by  the 
transfer  of  another  lot  under  a  prior  plat.— 
Tondouse  v.  Kellar  (lex.  Oir.  App.)  185. 

H.  EVISEirOE.  ASOEHTAIHMEirr,  AXD 
ESTABUBHMEirT. 

Judicial  notice  of  Ixmndaries,  see  Criminal  Law, 
i  804. 

I  40.  In  an  action  to  establish  a  lost  comer, 
whether  certain  marks,  designated  an  "ancient 
line,"  were  made  by  the  surveyor  or  by  an- 
other, held  for  the  Jury. — Ramsey  v.  Morrow 
(Ky.)  296. 

S  40.  In  ejectment,  whether  a  patent  indnd- 
ed  all  of  the  land  in  controversy  or  a  ratt  of  it 
held  for  the  Jury.— Loughridge  v.  Ball  (Ky.)  821. 

;  65.  Width  of  a  lot,  in  a  plat  in  which  the 
width  of  all  are  specified  except  that  one,  will  lie 
the  length  of  the  block  minus  the  sum  of  tlie 
width  of  the  other  lots.— Toodoose  ▼.  KsUer 
(Tex.  GiT.  App.)   18S. 

BRANDS. 

Evidence  of  other  offenses  in  proaeeutiOD  for  de- 
facing, see  Criminal  Law,  I  869. 

Indictment  in  language  of  statute  for  deface- 
ment of,  see  Indictment  and  Information,  I 
110. 

On  lumber,  see  Ijogs  and  Logging,  {  87. 

BREACH. 

Of  condition,  see  Insurance,  H  255-282,  890^ 

335. 
Of  contract,  see  Contracts,  H  280,  322;    Sales, 

"  16(^181;    Vendor  and  Purchaser,  H  129- 


Of  contract  to  snUease  land  for  "'"'"g.  sss 

Mines  and  Minerals,  i  62. 
Of  covenant,  see  Insurance,  If  830,  835. 
Of  warranty,  see  Insurance,  ||  256-282.  880^ 

BRIDGES. 

Z.  ESTABLIBHanSHT,  oomiTRUOTioy. 
AHB  ICAUnnBXAKOE. 

Validity  of  contract  by  attorney  to  secure  con- 
tract from  county  for  erection  of  bridge,  see 
Contracts,  i  131. 

BRIEFS. 

On  appeal  or  writ  of  error,  see  Appeal  and  Br- 
lor,  ii  759,  700. 

BROKERS. 

See  Principal  and  Agent 

Bpedfle  enforcement  of  contract  for  sale  of 
lands  made  by  broker,  see  Specific  Perform- 
ance, i  66. 

IV.  OOMPEmATIOir  AHS  tXSM. 

I  44.   An  owner  emploving  a  bnAer  to  effect 
an  exchange  of  lands  held  authorised  to  with- 


Tovlea,  dlvlsUni^  *  sMtloa  U)  NDMBBRS  la  thU  Index.  *  Ow.  &  iLmer.  Digs.  *  Beportsr  ladnis  sgrse 


Digitized  by 


Google 


nmvx-niQvms. 


1217 


diaw  Ilia  proposition  before  its  acceptance  and 
dMeat  the  rigDt  of  the  broker  to  comniissiona. — 
Arthur  v.  Porter  (Tex.  Civ.  App.)  611. 

I  48.  A  contract  for  the  sale  of  lots  con- 
Btroed.— Mitchell  r.  Bushing  (Tes.  Civ.  App.) 
682. 

§  54.  Broker's  agency  contract  held  to  re- 
quire plaintiff,  in  order  to  recover  compensa- 
tion, to  procure  within  the  period  of  his  agency 
a  purchaser  able,  ready,  and  willing  to  buy  on 
the  very  terms  stipulated. — Uamburger  &  Drey- 
ling  T.  Thomas  (Tex.  Cir.  App.>  770. 

i  57.  Real  estate  brokers  held  not  entitled 
to  commissions  on  a  sale,  where  the  contract 
negotiated  by  them  stipulated  for  a  forfeiture 
by  the  owner  not  authorized  by  him.— Evants  ▼. 
Fuqna  (Tex.)  132. 

S  57.  A  broker  Md  entitled  to  his  contract 
compensation,  though  the  sale  falls  through  be- 
cause of  the  owners'  failure  to  com^  with 
the  contract  of  sale. — Hamburger  &  Ih«yling 
T.  Thomas  (Tex.  Cir.  App.)  770. 

i  61.  Where  vendors  contracted  to  furnish  a 
title  food  in  the  opinion  of  the  purchaser  and 
he  rejected  the  title,  whether  the  abstract  fur- 
nished showed  a  good  title  or  whether  the  ven- 
dors had  title  in  fact  was  immaterial. — Ham- 
burger &  Dreyling  t.  Thomas  (Tex.  Civ.  App.) 
770. 

i  61.  Where  a  vendor  agrees  to  sell  and  fur- 
nish title  good  in  the  opinion  of  the  purchaser 
procured  by  the  vendors  broker,  the  vendor  is, 
liable  for  commissions  in  case  the  sale  is  not 
effected  because  of  the  purchaser's  opinion  that 
the  title  is  defective.— Hamburger  &  Dreyling 
T.  Thomas  (Tex.  Civ.  App.)  770. 

!  61.  A  broker  employed  to  procure  a  pur- 
chaser and  to  furnish  an  abstract  of  title  held 
not  entitled  to  his  commissions  on  the  showing 
made.— S.  O.  Carter  &  Co.  v.  Harrell  &  Walker 
(Tex.  Civ.  App.)  1130. 

f  64.  A  real  estate  broker  employed  to  sell 
land  earns  his  commissions  when  ne  procures  a 
purchaser  who  is  ready  and  able  to  buy  on  the 
terms  offered  and  enters  into  an  enforcible 
contract  therefor,  but  who  sabwguently  refuses 
to  perform.— Moss  tc  Baley  v.  Wren  (Tex.  Olr 
App.)  149. 

{  64.  Where  a  contract  has  been  made  be- 
tween the  owner  of  land  and  the  broker's  cus- 
tomer, the  broker's  right  to  commissions  is  not 
dependent  on  the  purchaser's  ability  to  pay  for 
the  land.— Hamburger  &  Dreyling  v.  Thomas 
(Tex.  Civ.  App.)  770. 

V.  ACTIONS  FOB  COMPENSATION. 

I  80.  An  independent  undertaking  of  a  party 
to  a  contract  for  the  sale  of  lots  to  use  diligence 
held  to  be  one  for  the  breach  of  which  the  oth- 
er parties  could  recover  in  a  separate  action  for 
damages,  or  by  a  plea  in  reconvention  in  an 
action  by  him  for  bis  contract  compensation. — 
Mitchell  V.  Bushing  (Tex.  Civ.  App.)  682. 

BUREAU  OF  ANIMAL  INDUSTRY. 

Evidence  as  to  rules  of  in  action  for  injuries  to 
livestock  In  transportation,  see  Carriers,  t 
228. 

BURGLARY. 

ZL  FBOSECXmON  AND  PmnSHMENT. 

t  41.  Evidence  held  to  sustain  a  conviction 
of  burglary  of  a  railroad  car  with  intent  to  com- 
mit theft.— Crowson  v.  State  (Tex.  Cr.  App.) 
1036.  I 


BUSINESS. 

Reports  as  to  credit  of  business  concerns,  see 
Mercantile  Agencies,  {  1. 

BY-LAWS. 

Of  corporations  in  general,  see  Gorporationi,  | 

66. 
Of  mutual  benefit  insurance  association,  see  III' 

aurance,  |  760,  . 

CALENDARS. 

Computation  of  time,  see  Time. 
Of  causes  for  trial,  see  Trial,  {  11. 

CANCELUTION  OF  INSTRUMENTS. 

Bee  Quieting  Title. 

Grounds  for  cancellation  of  deed  of  insane  per- 
son, see  Insane  Persons,  |  26. 

Bescission  of  contracts  for  sale  of  realty,  see 
Vendor  and  Purchaser,  {§  84-127. 

Setting  aside  fraudulent  conveyances,  see  Fraud- 
ulent Conveyances,  {{  216-301. 

n.  PBOCEEDINOS  AND  BELIEF. 

Jurisdiction  of  justice's  courts,  see  Justices  of 
the  Peace,  f  47. 

{  30.  An  allegation  of  ratification  in  an  an- 
Bwer  held  not  necessarily  to  have  reference  to 
plaintiff  being  insane,  where  the  petition  seeks 
to  set  aside  a  deed  not  only  on  the  ground  that 
plaintiff  was  insane  when  she  executed  it,  but 
also,  proceeding  on  the  theory  of  her  sanity,  on 
the  ground  of  fraud.— Decker  v.  Zuercher  (Tex. 
Civ.  App.)  149. 

i  43.  Where  a  vendee  alleged  that  false  rep- 
resentations were  made  by  the  vendor,  evidence 
that  the  vendor's  agent  made  the  representa- 
tions was  objectionaDle  as  a  variance.— Steven- 
son V.  Canble  (Tex.  Civ.  App.)  811. 

i  62.  An  issue  submitted  to  the  jury  in  a 
suit  to  set  aside  a  deed  on  the  ground  that 
grantor  was  insane  held  to  give  a  proper  test- 
Decker  V.  Zuercher  (Tex.  Civ.  App.)  140. 

i  52.  A  special  issue  in  suit  to  set  aside  a 
deed  for  fraud  held  not  open  to  objection  by 
plaintiff  of  not  submitting  the  proper  test  of 
whether  fraud  had  been  perpetrated. — Decker  ▼. 
Zuercher  (Tex.  Civ.  App!)  149. 

CARNAL  KNOWLEDGE. 

See  Rape. 

CARRIERS. 

Z.  CONTBOI.  AND  BEODIUlTXON  OF 
COMMON  CABBIEBS. 

(A)  IN  GENERAL. 

Deprivation  of  property  without  due  process  of 
law,  see  Constitutional  Law,  {  303. 

S  2ii^.  The  statute  authorizing  penalties  for 
failure  to  furnish  cars  (Rev.  St.  1805,  arts. 
4497-4502),  and  which  provides,  by  article  44(^, 
a  penalty  of  $25  per  day  for  each  car  not  fur- 
nished, held  not  a  violation  of  the  Constitution 
as  authorizing  an  imposition  of  excessive  fines 
and  punishment.— Texas  &  P.  Ry.  Co.  v.  An- 
drews, Reynolds  &  Co.  (Tex.  Civ.  App.)  1101. 

i  13.  The  term  "discrimination"  is  nsed  in 
Rev.  St  1895,  art  4574,  in  its  ordinary  accepta- 
tion as  meaning  a  delivery  showing  a  preference 
in  favor  of  or  against  a  shipper  in  the  perform- 
ance of  any  act  essentia]  to  the  completion  of 
that  service,  and  is  synonymous  with  "delay"  as 
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used  in  the  flection.— Mlssonrl,  K.  ft  T.  By.  Oo. 
of  Tezaa  t.  Thompson  (Tex.  Civ.  App.)  618. 

I  18.  A  breach  of  duty  of  a  carrier  in  requir- 
ing a  connecting  carrier  to  disregard  routing 
directions  of  a  ahipper  in  violation  of  its  duty 
under  BeT.  St.  1^  art.  4535,  held  not  an 
"unjust  discrimination"  within  article  4574.— 
Missouri,  K.  ft  T.  By.  Co.  of  Texas  t.  Thomp- 
son (Tex  Civ.  App.)  «18. 

I  13.  A  contract  between  a  shipper  and  a 
carrier  held  not  to  create  an  unjust  discrimina- 
tion in  faTor  of  die  shipper,  in  violation  of 
Sayles'  Ann.  Civ.  St.  1897,  art.  4574.— Texas 
&  P.  Ry.  Co.  T.  Shawnee  Cotton  Oil  Co.  (Tex. 
Cir.  App.)  776. 

I  20.  Ber.  St  1898,,  art  4674,  being  a  pe- 
nal statute,  held  to  be  strictly  construed.— Mis- 
souri, K.  ft  T.  Ry.  Co.  of  Texas  t.  Thompson 
(Tex.  CiT.  App.)  6ia 

i  20.  Bey.  St  189S,  art.  4602,  relating  to 
the  failure  to  famish  cars,  is  not  void  for  nn- 
certainty.— Texas  ft  P.  Ry.  Co.  v.  Taylor  (Tex. 
Civ.  App.)  1007. 

i  20.  The  phrase  "on  hand,"  as  used  in  Rev. 
St  18E0,  art  4602,  defined.- Texas  ft  P.  Ry. 
Co.  V.  Taylor  (Tex.  Civ.  App.)  1097. 

i  20  Under  Rev.  St  1896,  art  4499,  the 
penalty  for  failure  to  furnish  cars  is  to  be 
charged  at  the  rate  of  $25  per  day  for  each  car, 
and  tie  continued  for  the  whole  time  of  the 
carrier's  delinquency,  and  the  penalty  is  not  for- 
bidden if  cars  were  eventually  furnished. — 
Texas  ft  P.  By.  Co.  v.  Taylor  (Tex.  Civ.  App.) 
1097. 

{  20.  In  an  action  for  penalties  for  failure 
to  furnish  cars  for  a  shipment  of  stock,  it  is 
sufficient  if  the  evidence  shows  plaintiff  was 
one  of  the  owners,  and  had  the  actual  custody 
and  control  thereof,  and  be  need  not  be  shown 
to  l>e  the  sole  owner.— Texas  ft  P.  By.  '(To.  v. 
Taylor  (Tex.  Civ.  App.)  1097. 

f  20.  The  statutes  authorizing  a  penalty  for 
failure  to  furnish  cars  (Rev.  St  1895,  arts. 
4497-4602)  apply  to  a  contract  for  local  trans- 
portation, though  the  shipper  intended,  when 
It  was  completed,  to  deliver  to  a  connecting 
carrier  for  further  transportation  into  Mexico. 
—Texas  ft  P.  Ry.  Co.  v.  Taylor  (Tex.  Civ. 
App.)  1097. 

i  20.  Evidence,  in  an  action  for  penalties 
for  failure  to  furnish  cars,  held  to  authorize 
a  finding  that  the  carrier's  failure  to  furnish 
cars  within  the  time  demanded  was  without 
sufficient  legal  excuse.— Texas  ft  P.  By.  Co.  v. 
Taylor  (Tex.  Civ.  App.)   1097. 

i  20.  An  application  by  a  shipper  for  cars 
held  to  be  'a  sufficient  cmnpliance  with  the 
statute  (Rev.  St  1805,  arts.  4497-4499)  to  au- 
thorize recovery  of  a  penalty  for  its  disobedi- 
ence.— ^Texas  &  P.  Ry.  Co.  v.  Andrews,  Reynolds 
ft  Ca  (Tex.  Civ.  App.)  1101. 

I  20.  A  finding,  in  an  action  against  a  rail- 
road company  for  penalties  for  failure  to  fur- 
nish cars,  held  to  require  the  conclusion,  if  nec- 
essary to  support  the  judgment  for  plaintiff, 
that  defendant  was  without  excuse  tor  its  de- 
lay at  any  time  after  a  certain  date.— Texas 
&  P.  Ry.  Co.  v.  Andrews,  Reynolds  ft  Co.  (Tex. 
Civ.   App.)   1101. 

{  20.  In  view  of  Rev,  St.  1895,  art.  4497, 
4500.  held,  that  Bev.  St  1895,  art.  4502,  re- 
qairing  a  shipper  to  have  his  property  "on 
hand  at  the  time  any  demand  for  cars  was 
made,"  means  that  he  has  the  property  so 
circnmstanced  that  it  may  be  shipped  within 
the  time  named  by  the  statute  after  delivery 
of  the  cars.— Texas  ft  P.  Ry.  Co.  v.  Smith  (Tex. 
Civ.  App.)   1118. 


(B)  INTBBSTATB  AND  INTBBNATIONAL 

TBANSPOBTATION. 

Regulation  of  interstate  transportation  as  rega- 
lation  of  commerce,  see  Commerce,  |  80. 

I  23.  Act  Cong.  June  29,  1906,  c.  3581,  tf 
2,  34  Stat  58£  586  (U.  M.  Comp.  St  Sapp. 
07,  pp.  802,  895),  prohibiting  the  issuance  of 
free  passes  by  interstate  camera,  held  not  re- 
troactive and  not  to  apply  to  a  contract  made 
in  1871,  by  which  a  carrier  agreed  to  issue 
annual  passes  for  life  to  one  injured,  in  settle- 
ment of  his  claim  for  damages. — ^Louisville  ft 
N.  B.  Co.  T.  Mottiey  (Ky.)  9&2. 

I  82.  Bev.  St  1895,  art  4497,  requiring  ran- 
way  companies  to  supply  cars,  held  to  apply  to 
interstate  shipments.— Texas  ft  P.  Ry.  Co.  t. 

Smith  (Tex.  Civ.  App.)   111& 

I  35.  Annual  passes  issued  pnisnant  to  con- 
tract by  whidi  the  railroad  agreed  to  issue  an- 
noal  passes  in  settlement  of  a  personal  injury 
claim  held  not  a  "free  pass"  within  Act  Cong. 
June  20,  1906,  c.  3501.  f  1,  34  Sut  684  d&.  8. 
Comp.  St  Snpp.  1901,  p.  892),  or  to  folate 
section  2.— Louisville  ft  N.  B.  Co.  t.  Mottlej 
(Ky.)  882. 

n.  OABBIAOI!  OF  GOODS. 

Mandamus  to  compel  shipment  by  certain  note 
and  give  bill  of  lading  therefor,  see  Manda- 
mus, i  133. 

(A)  DELIVBBT  TO  CABBIEB. 

Deprivation  of  property  without  due  process  of 
law  by  statute  imposing  penalties,  see  Con- 
stitutional Law,  (  303. 

(B)  BILLS  OP  LADING,  SHIPPING  KB- 
CBIPTS,  AND  SPECIAL  CONTRACTS. 
f  51.  Where  a  shipper  accepts  a  bill  of  lad- 
ing, upon  which  the  routing  specified  by  him 
had  been  erased  and  another  substituted,  with 
knowledge  of  the  change,  he  is  bound  by  the 
bill  as  changed.— Missouri,  K.  ft  T.  By.  Co.  of 
Texas  v.  Thompson  (Tex.  Civ.  App.)  618. 

(C)  CUSTODY  AND  OONTBOL  OF  GOODS. 
i  76.    A  shipper  may  recover  for  injuries  to 

the  property  covered  by  his  contract  of  ship- 
ment with  the  carrier,  for  which  the  latter  is 
liable,  though  the  shipper  did  not  own  the  prop- 
erty.—Chicago,  R.  I.  ft  O.  By.  Co.  ▼.  Jones 
(Tex.  Civ.  App.)  769. 

(D)  TRANSPORTATION   AND  DELIVERY 

BY  CARRIER. 

i  78.  lie  provisions  of  a  contract  of  ship- 
ment, whether  verbal  or  written,  under  which 
goods  are  carried,  determine  the  route  and  con- 
nections to  be  observed.— Missouri,  K.  ft  T.  By. 
Co.  of  Texas  t.  Thompson  (Tex.  Civ.  App.) 
618. 

S  79.  After  a  carrier  has  refused  to  route 
cars  as  desired  by  a  shipper,  if  he  permits  It  to 
take  the  cars  for  shipment,  he  acquiesces  in 
the  routing  actually  given  by  the  (Carrier.- Mis- 
souri, K.  ft  T.  By.  Co.  of  Texas  y.  Thompson 
(Tex.  Civ.  App.)  ei& 

(  84.  The  place  where  property  is  to  be  de- 
livered by  a  carrier  is  at  the  usual  place  for 
making  such  delivery  at  the  point  of  destina- 
tion, unless  the  specific  place  is  named  in  the 
contract  of  shipment. — Missouri  ft  N.  A.  B.  Co. 
V.  Pullen  (Ark.)  702. 

(B)  DELAY  IN  TRANSPOBTATION  OB 
DELIVERY. 

i  104.  The  derailment  and  wreck  of  a  train 
causing  delay  in  transportation  of  property  by 
a  carrier  is  prima  facie  evidence  of  the  carrier's 
negligence.— St.  Louis  Southwestern  By.  Co.  v. 
Wallace  (Ark.)  412. 
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i  104.  In  an  action  atainat  a  carrier  for  neg- 
lisent  delay  in  tranaportins  perialiable  freight, 
tiie  verdict  of  tlie  Jury  for  plaintitC  held  to  set- 
tle the  question  of  unreasonable  delay  in  the 
tranaportation  authorising  a  recovery.— Parsona 
▼.  LoniavUIe  ft  N.  E.  Ca  (Mo.  App.)  lOL 

I  lOS.  Tht  meaaure  of  damage*  for  the  neg- 
ligent delay  in  the  transjMrtation  of  periBhable 
freight  is  the  difference  between  the  market 
value  of  the  freight  when  delivered  and  the 
market  value  of  the  same  when  it  should  have 
been  delivered  had  no  reaaoaable  delay  occur- 
red.—Parsons  T.  LonisvlUe  ft  N.  B.  Co.  (Mo. 
App.)  101. 

I  106.  In  an  action  against  a  carrier  for  in> 
Inrles  to  a  shipment  of  perishable  freight,  an 
instruction  on  the  mea*ut«  of  damages  held  er- 
roneous t>ecanse  enlaixing  the  scope  of  the 
cause  of  action  pleaded.— Parsons  t.  Ixtuisvllle 
ft  N.  B.  Co.  (Mo.  App.)  101. 

(Wi  IX)SS  OF  OR  INJURY  TO  GOODS. 

i  UO.  A  carrier  receiving  for  transportation 
a  refrigerator  car  loaded  with  perishable  fruit 
held  required  to  use  ordinary  care  to  protect  the 
fruit  by  keeping  the  car  ventilated  and  proi>- 
erly  iced. — St.  Louis  Southwestern  By.  Co.  of 
Texas  v.  A.  A.  Jackson  &  Co.  (Tex.  (2iv.  App.) 

i  117.  A  common  carrier  undertaking  to  car- 
ry perishable  property  in  can  specially  adapted 
to  preserve  it  is  responsible  for  any  defects  in 
the  cars  resulting  in  injurv  to  the  property, 
and  the  dntv  to  provide  suitable  cars  extends 
to  proper  refrigeration  according  to  established 
custom.— Missouri,  K.  ft  T.  Ry.  Co.  of  Texas  t. 
McLean  (Tex.  Civ.  App.)  161. 

I  117.  A  carrier  held  liable  for  the  loss  of 
cabbage,  from  failure  to  refrigerate  the  car  with 
reasonable  dispatch.— McLean  v.  Gulf  ft  I.  Ry, 
Co.  of  Texas  (Tex.  CHv.  App.)  678. 

i  121.  Though  a  shipper  may  discover  before 
loading  or  the  departure  of  the  car  that  it  ia 
not  suitable  for  carrying  perishable  goods,  he 
will  not  thereby  be  deemed  guilty  of  contribu- 
tory negligence,  or  of  having  assumed  the  risk, 
where  he  has  no  means  of  relieving  himself  of 
the  situation.— Missouri,  K.  ft  T.  Ry.  Co.  of 
Texas  v.  McLean  (Tex.  Civ.  App.)  161. 

f  181.  In  an  action  against  a  railroad  for 
damages  to  plaintiiTg  shipment  of  cabbages, 
there  was  a  variance  l>etween  an  allegation  that 
the  damage  was  caused  from  delay  in  transpor- 
tation and  proof  that  it  arose  from  lack  of  re- 
frigeration, which  was  not  alleged. — Missouri, 
K.  ft  T.  Ry.  Co.  of  Texas  v.  McLean  (Tex.  Civ. 
App.)  161. 

;  183.  In  an  action  against  a  railroad  for 
damages  to  plaintiff's  shipments  of  cabbages, 
certain  testimony  as  to  the  amount  for  which 
the  cabbages  were  sold  in  their  damaged  con- 
dition held  admissible  on  the  question  of  dam- 
ages.- Missouri.  K.  ft  T.  Ry.  Co.  of  Texas  ▼. 
McLean  (Tex.  Civ.  App.)  161. 

g  134.  In  an  action  against  a  railroad  for 
damages  to  plaintiff's  shipments  of  cabbages 
througli  failure  to  ice  the  cars,  certain  evidence 
held  not  to  tend  to  disprove  a  finding  that  Ice 
was  ordered  by  plaintiff. — Missouri,  K.  ft  T. 
Ry.  Co.  of  Texas  v.  McLean  (Tex.  Civ.  App.) 
161. 

{  134.  In  an  action  against  a  railroad  for 
damages  to  a  shipment  of  cabbages,  certain  evi- 
dence held  to  warrant  a  finding  that  defend- 
ant's cars  were  either  not  properly  constructed 
or  not  refrigerated.— Missouri,  K.  ft  T.  Ry.  Co. 
of  Texas  v.  McLean  (Tex.  Civ.  App.)  161. 

I  134.  In  an  action  against  a  carrier  for 
damages  to  perishable  fruit,  evidence  hdd  to 
show  negligence.— St.  Louis  Southwestern  Ry. 
Co.  of  Texas  v.  A.  A.  Jackson  ft  Co.  (Tex.  Civ. 
App.)  853. 


i  135.  Defendant  railroaJd  was  not  liable 
for  special  damages  where  it  bad  no  notice  that 

Slaintiff's  shipments  of  cabbages  were  made  to 
II  a  contract  of  sale  at  any  special  price. — 
Missouri,  K.  ft  T.  Ry.  Co.  of  Texas  v.  Mc- 
Lean (Tex.  Civ.  App.)  161. 

I  135.  A  carrier  held  liable  for  the  difference 
In  the  value  of  the  freight  in  the  condition  in 
which  it  waa  delivered  at  its  destination  and 
the  condition  it  would  have  been  in  had  there 
been  no  negligence.— Texas  Cent.  B.  Co.  v.  Wat- 
son (Tex,  Civ.  App.)  175. 

I  136.  The  act  of  a  carrier  in  changing  the 
route  of  shipment  from  that  stated  in  the  con- 
tract is  not  negligence  per  se ;  but  proof  of  the 
change,  without  good  cause,  coupled  with  proof 
of  unusual  delay  causing  damage  to  freight,  is 
evidence  of  negligence  sufficient  to  raise  an  is- 
sue of  fact.— Parsons  v.  Loaisville  ft  N.  B.  Co. 
(Mo.  App.)  101. 

f  187.  An  instruction  in  an  action  for  in- 
juries to  freight  held  erroneous,  as  leading  the 
jury  to  include  in  their  estimate  of  damages  in- 
juries incident  to  the  shipping  of  the  goods. — 
Texas  Cent  B.  Co.  v.  Watson  (Tex.  Civ.  App.) 
175. 

(H)  LIMITATION  OV  LIABILITY. 
t  150.  A  carrier  cannot  contract  for  exemp- 
tion from  liability  for  its  own  negligence  or  the 
negligence  of  its  servants,  though  not  inhibited 
from  making  such  exemption  Dy  statute. — St. 
Louis  Southwestern  By.  Co.  v.  Wallace  (Ark.) 

(D  CONNECTING  CABBIEBS. 

Assumptions  by  judge  as  to  facts  in  actions 
againat  connecting  carrier,  see  Trial,  S  191. 

Concurrent  and  conflicting  jurisdiction  of  state 
and  federal  courts  in  actions  against  connect- 
ing carriers,  see  Courts,  {  489. 

Pleading  federal  statute  in  action  againat  con- 
necting carriers,  see  Statutes,  {  270. 

Validity  of  interstate  commerce  act,  see  Com- 
merce, I  80. 

i  169.  A  railway  company  engaged  in  shift- 
ing cars  delivered  to  it  by  a  carrier  to  the  house 
tracks  of  consignees  is  not  a  connecting  car- 
rier, but  is  the  agent  of  the  carrier. — St.  Louis 
Southwestern  By.  Co.  of  Texas  v.  A.  A.  Jack- 
son ft  Co.  (Tex.  Civ.  App.)  853. 

f  177.  Liability  of  initial  carrier,  where  it 
accepts  property  for  transportation  over  an- 
other line,  stated. — St.  Louis  Southwestern  By. 
Co.  ▼.  Wallace  (Ark.)  412. 

(  177.  A  carrier  of  freight  is  only  liable  for 
injury  thereto  resulting  from  its  own  negligence. 
—Texas  Cent.  B.  Co.  v.  Watson  (Tex.  Civ. 
4pp.)  175. 

I  180.  An  instruction  that  two  of  several 
connecting  carriers  had  agreed  to  transport  an 
automobile  safely  to  destination  held  error. — St. 
Louis  Southwestern  By.  Co.  v.  Patton  (Tex. 
Civ.  App.)  798. 

S  185.  Where  freight  transported  by  succes- 
sive carriers  is  injured  en  route,  the  presump- 
tion is  that  the  Injury  occurred  on  the  line  of 
the  last  carrier.— Texas  Cent.  R.  Co.  v.  Watson 
(Tex.  Civ.  App.)  175. 

{  185.  In  the  absence  of  any  evidence  on  the 
subject,  the  presumption  is  that  damages  to 
freight  during  transportation  resulted  from  the 
negligence  of  the  last  connecting  carrier. — St. 
Louis  Southwestern  Ry.  Co.  of  Texas  y.  A.  A. 
Jackson  &  Co.  (Tex.  Civ.  App.)  853. 

(J)  CHABOBS  AND  LIENS. 

{  193.  One  of  several  connecting  carrien. 
when  sued  for  damages  to  an  automobile,  heU 
entitled  to  the  submission  of  a  set-off  for  d«- 
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Declarations  by  carrier's  agent  as  evidence  in 
action  arainst  carriers  of  live  stock,  see  Eyi* 

'   dence,  |  244; 

Heanay  evidence  in  action  against  carriers  ot 
live  stock,  see  Bvidence,  (  S&. 

Instrnctions  invading  province  of  Jury  in  ac- 
tions against  carrier  of  live  stock,  see  Trial,  | 
200. 

Opinion  evidence,  in  action  against  carrier  of 
live  stock,  see  Ervidence,  |  471. 

i  207.  A  carrier  contracting  to  carry  live 
stock  cannot  excuse  a  breach  of  the  contract 
by-  proving  inability  to  fumieh  cars  because 
of  nnusuafly  heavy  traffic— Texas  &  P.  Ry.  Co. 
v.  Shawnee  Cotton  Oil  Co.  (Tex.  Civ.  App.) 
776. 

S  207.  A  carrier  breaching  his  contract  to 
deliver  cars  to  a  shipper  hdd  liable  notwith- 
standing the  unexpected  movement  of  freight 
and  shortage  of  cars.— Texas  &  P.  Ky.  Ca  t. 
Shawnee  Cotton  Oil  Co.  (Tex.  Civ.  App.)  776. 

i  210.  A  carrier  must  fnmish  reasonably  safe 
pens  for  cattle  nnloaded  en  route. — International 
&  G.  N.  R.  Co.  V.  McCulIough  (Tex.  Civ.  App.) 

i  211.  Carrier  held  not  absolved  from  dnty 
to  furnish  shipper  means  to  feed  and  water  stock 
-by  fact  that  shipper  accompanied  and  aneed 
to  feed  and  water  the  same. — Missouri  ft  N.  A. 
R.  Co.  T.  Pullen  (Ark.)  702. 

I  216.  The  fact  that  cattle  nnloaded  from  cara 
and  put  in  infected  pens  were  unloaded  in  vio- 
lation of  the  regulations  of  the  United  States 
Department  of  Agriculture  held  not  to  defeat 
a  recovery.— International  ft  6.  N.  R.  C!o.  v. 
McCuUough  (Tex.  Civ.  App.)  658. 

-  §  216.  The  quarantine  regulations  ot  the 
United  State  Department  of  Agriculture  as  to 
where  cattle  may  be  unloaded  in  Texas  held  to 
refer  only  to  cattle  shipped  from  one  state  to  an- 
other, and  not  to  cattle  shipped  from  one  state 
through  Texas  to  Mexico. — International  ft  O. 
N.  R.  (3o.  y.  McCulIough  (Tex.  Civ.  App.)  55& 

i  217.  In  an  action  against  a  carrier  for  in- 
juries to  a  shipment  of  live  stock  infected  with 
a  disease,  evidence  held  not  to  show  contribu- 
tory negligence  of  the  shipper. — International 
&  O.  N.  R.  Go.  T.  McCulIough  (Tex.  Civ.  App.) 
558.  ^ 

S  218.  Delivery  of  no  part  of  certain  ship- 
ment held  completed  until  delivery  of  entire 
shipment,  provided  the  same  was  removed  with- 
in reasonaole  time. — Missouri  ft  N.  A.  R.  Co. 
V.  PuUen  (Ark.)  702. 

'  {  218.  Completed  removal  of  stock  from  ear 
by  shipper  within  contract  limiting  carrier's  lia- 
bility, determined.— Missouri  ft  N.  A-  R.  Co.  v. 
Pullen  (Ark.)  702. 

t  218.  Removal  of  stock  to  point  IM  miles 
from  car  held  not  an  unreasonable  distance. — 
Missouri  ft  N.  A.  R.  Co.  v.  Pullen  (Ark.)  702. 

S  218.  One  and  one-half  hours  held  not  un- 
reasonable time  for  removing  household  goods 
and  live  stock  from  car  by  shipper. — Missouri 
ft  N.  A.  R.  Co.  V.  Pullen  (Ark.)  702. 

(  218.  A  shipper  of  household  goods  and  live 
stock  is  entitled  to  a  reasonable  time  in  which 
to  remove  the  same. — Missouri  &  N.  A.  R.  Co.  ▼. 
PuUen  (Ark.)  702. 

S  223.  That  the  outfit  of  railroad  subcon- 
tractors was  transported  without  charge  was 
no  defense  to  tlioir  action  against  defendant 
'or  damages  to  their  mules  by  negligent  trans- 
portation.—Gulf,  C.  &  S.  F.  Ry.  Co.  V.  Gilles- 
pie   &    Carlton    (Tex.    Civ.    App.)    628. 


TS  ^^o.  xu  ua  acuuu  ufir  injuries  to  a  soipmeQi 
of  live  stock  from  a  northern  state  throogb 
Texas  to  Mexico,  resulting  from 'Uieir  being  in- 
fected with  a  disease,  the  exclusion  of  a  rale 
of  the  Bureau  of  Animal  Industry  referring 
to  interstate  shipments,  and  enacted  for  th« 
protection  of  cattle  at  the  point  to  which  a 
shipment  is  destined,  was  proper. — International 
ft  O.  N.  R.  Ckk.  T.  McCollough  (Tex.  Civ.  App.) 
558. 

g  228.  In  an  action  for'  injuries  to  a  ship- 
ment of  cattle  from  a  northern  state  through 
Texas  to  Mexico,  resulting  from  their  becom- 
ing infected  with  a  disease,  proof  of  a  custom  as 
to  the  disinfection  of  cars  from  the  SonUi  was 
admissible. — International  &  G.  N.  B.  Co.  v. 
McCulIough   (Tex.   Civ.   App.)   55a 

{  228.  The  owner  of  mules  injured  in  trans- 
portation could  not  recover  in  the  absence  of 
evidence  of  their  market  value  at  destination.— 
Gulf,  C.  ft  S.  F.  Ry.  Ck>.  y.  Gillespie  ft  Cariton 
(Tex.  Cav.  App.)  628. 

S  228.  Proof  that  a  carrier  transporting  live 
stock  delayed  the  train  for  a  longer  time  than 
was  usual  and  necessary  held  not  to  prbve  in- 
jury to  the  stock.- Missouri,  K.  ft  T.  Ry.  Co.  of 
Texas  v.  Rogers  (Tex.  Civ.  App.)  73a 

(  228.  In  an  action  against  connecting  car- 
riers for  damages  for  a  wrongful  delivery  of  a 
shipment  of  stock,  an  instruction  as  to  the 
burden  of  proof  held  erroneous. — Texas  ft  P. 
Ry.  Co.  V.  Rankin  (Tex.  Civ.  App.)  823. 

'  t  22a  Evidence  in  an  action  against  ctmnect- 
ing  carriers  for  injuries  to  a  shipment  of  horse* 
held  to  authorize  a  finding  against  the  delivering 
carrier  for  all  the  damages. — St.  Lioois,  S.  F.  ft 
T.  Ry.  Co.  V.  Fenley  (Tex.  Civ.  App.)  845. 

t  229.  In  an  action  against  a  carrier  for  in- 
juries to  mules,  the  measure  of  liability  was  the 
difference  in  their  value  at  destination  in  the 
condition  they  were  in  and  their  value  if  prop- 
erty transported.— Gulf,  G.  ft  S.  F.  Ry.  Oou  ▼. 
Gillespie  ft  Carlton   (Tex.  Civ.  App.)   62a 

S  229.  The  measure  of  damages  to  horses, 
injured  in  transit  by  negligent  delay  and  rough 
liaindling,  determined.— Chicago,  R.  I.  &  6.  Ry. 
Co.  V.  Jones  (Tex.  Civ.  App.)  759. 

§  229.  Measure  of  damages  stated  for  a 
carrier's  negligently  placing  cattle  in  qaarantine 
pens  so  that  they  bad  to  be  sold  and  could  not 
be  shipiped  to  destination. — St.  Louis,  S.  F.  &  T. 
Ry.  Co.  V.  Adams  (Tex.  Ciy.  App.)  1155. 

I  230.  Evidence  that  the  value  of  certain 
mules  killed  by  defendant  carrier  -was  t^» 
each,  held  sufficient  to  justify  the  sabmission 
of  the  question  of  their  market  value  to  tb« 
jury.— Gulf,  C.  ft  S.  F.  Ry.  C!o.  t.  Gillespie 
ft  Carlton  (Tex.  Civ.  App.)  62a 

f  230.  In  an  action  against  the  initial  car- 
rier for  negligent  delay  in  the  transportation  of 
horses,  resulting  in  the  death  of  some  of  them, 
an  instruction  held  not  objectionable  as  makint 
the  carrier  pay  for  depreciation  necessarily 
received  by  the  horses  while  carried  by  the 
connecting  carrier. — Chicago,  R.  I.  &  O.  By.  Co. 
V.  Jones  (Tex.  Civ.  App.)  759. 

I  230.  In  an  action  against  a  carrier  for 
injuries  to  horses,  an  instruction  authorizing  tbr 
jury  to  find  for  the  shipper  such  damages  at 
he  sustained  held  not  erroneous,  in  view  of  as 
instruction  defining  the  measure  of  damage^.— 
Chicago.  R.  I.  &  G.  Ry.  Co.  v.  Jones  (Tei.  C'- 
App.)  759. 

§  230.  An  instruction,  in  an  action  aKain-^ 
carrier  for  negligent  delay  in  transportin: 
shipment  of  horses,  held  not  open  to  a  si>eoi: 
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objection  In  view  of  another  Inatraction.— Ohi- 
ca«o,  R.  I.  &  O.  By.  Co.  r.  Jonea  (Tex.  Oiv. 
App.)  768. 

f  230.  An  instmctlon.  In  an  action  against 
connecting  carriers  to  lecover  damages  to  a  ship- 
ment of  cattle,  as  to  the  burden  of  proof  of 
negligence,  held  erroneous.— Texas  &  P.  By.  Oo. 
r.  Bankin  (Tex.  Cir.  AppO  823. 

IV.  OABBIAOE  OF  PABBXaVOEBS. 

(A)  RELATION  BBTWEEN  GABBIBBANB 
PASSENQER. 

{  246.  EMdence  in  an  action  for  the  death  of 
plaintitTs  intestate  held  to  sustain  a  finding 
tliat  he  was  a  passenger  at  the  time.— St.  Louis, 
I.  M.  &  S.  By.  Co.  y.  Pate  (Ark.)  2S0. 

(B)  FABES,  TICKETS,  AND  SPBCIAIi 
CONTBACTS. 

i  263%.  A  contract  made  in  1871,  by  which 
an  interstate  carrier  agreed  to  issue  annual 
passes  for  life  to  one  injured,  in  settlement 
of  his  claim  for  damages,  was  legaJ  and  valid 
when  made.— Louisville  &  N.  B.  Go.  t.  Mottley 
(Ky.)  982. 

(C)  PKBFOBMANCB  OP  CONTBACT  OF 
.     TBANSPOBTATION. 

i  276.  In  an  action  by  a  passenger  for  dam- 
ages from  being  directed  to  the  wrong  train, 
certain  testimcmy  held  improperly  admitted.— 
Louisville  &  N.  B.  Co.  v.  Summers  (Ky.)  026. 

(D)  PEBSONAL  INJUBIES. 

Alder  by  verdict  In  action  for  injuries  to  pas- 
senger, see  Pleading,  §  438. 

Application  of  instructions  to  case  in  action 
for  injuries  to  passenger,  see  Trial,  I  2S2. 

E!rror  in  instruction  in  action  for  mjuries  to 
passenger  cured  by  giving  other  instructions, 
see  Trhl,  |  296. 

Miscarriage  and  loss  of  child-bearing  ability 
aa  element  of  damages  resulting  from  injury 
to  female  passenger,  see  Damages,  f  32. 

i  280.  Duty  of  carriers  to  passengers  on 
mixed  trains  stated. — Leach  v.  St,  Louis  &  S. 
F.  B.  Co.  (Mo.  App.)  610. 

i  28S.  A  carrier  held  Uable  for  the  acts  of 
the  servant  in  diarge  of  or  having  ccmtrol  over 
the  passengers, — Louisville  By.  Co.  v.  Kupper 
(Ky.)266. 

L288. '  Defendant  street  railway  company 
liable,  nnder  the  evidence,  both  for  an  un- 
lawful aasanlt  by  its  conductor  on  plaintiff,  a 
passenger,  and  for  an  unlawful  arrest  of  tha 
latter  at  the  conductor's  instance  after  plain- 
tlir  left  the  cai^— Louisville  By.  Co.  t.  Kup- 
per (Ky.)  266. 

.  {  286.  .A  carrier  must  keep  its  depot  and  ap- 
proadies  thereto  properly  lighted,  so  as  to  pei^ 
mit  passengers  to  pass  safely  to  and  from 
the  train.— Louisville  &  N.  EU  Co.  v.  Payne 
(Ky.)  8S2. 

I  286.  It  is  the  duty  of  a  carrier  to  exer- 
cise ordinary  and  reasonable  care  in  the  con- 
•tmction  and  maintenance  of  station  platforms 
and  railings,  including  a  railing  extending  from 
the  end  of  a  platform  pareller  with  the  track 
across  a  viaduct. — Joyce  v.  Metropolitan  St. 
By.  Co.  (Mo.)  2L 

(  286.  A  railroad  company  held  liable  nnder 
Sayles'  Ann.  Civ.  St  18»7,  art  4521,  for  in- 
juries to  a  passenger  by  not  having  its  depot 
open  within  the  time  required  thereby  at  a  flag 
station  where  it  sold  tickets  and  maintained  a 
depot  for  passengers. — St  Louis  Southwestern 
By.  Ca  of  Texas  v.  Bumfieid  (Tex.  Civ.  App.) 
810. 

§  287.  A  street  railwav  company  held  liable 
tor  the   injuries   received   by  a   passenger  at- 
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tempting  to  board' a  car.^— \^ellman  t.  Metropol- 
itan St  By.  Co.  (Mo.)  SL 

{  303.  To  back  a  car  while  the  passenger  Is 
alighting  and  without  waiting  a  reasonable  time 
for  him  to  alight  is  actionable  negligence  if  in- 
jury resultt.— Van  Cleve  v.  St  Loub,  M.  &  S. 
B.  By.  Co.  (Mo.  App.)  lift 

8  303.  Where  a  car  is  stopped  for  the  pur- 
pose of  allowing  passengers  to  alight,  it  is  the 
duty  of  the  carrier  to  allow  it  to  remain  stop- 
ped for  a  reasonable  time  to  allow  passengers 
to  alight  in  safety  by  exercising  ordinary  care. 
—Jones  V.  Springfield  Traction  Co.  (Mo.  App.) 
675'. 

I  303.  Carrier's  liability  for  injuries  to  a 
I>assenger  alighting  from  a  car  held  not  condi- 
tioned upon  Knowledge  of  defendant's  servants 
that  she  is  alighting.— Jonea  v.  Springfield  Trac- 
tion Co.  (Mo.  App.)  676. 

S  303.  A  carrier  hM  liable  for  injuries  sus- 
tained by  a  passenger  induced  to  alight  from 
the  train  at  an  intermediate  point— Missouri, 
K.  &  T:  By.  Co.  of  Texas  v.  Redna  (Tex.  Civ 
App.)  208. 

f  303.  A  carrier  is  boand  to  exercise  a  high 
degree  of  care  for  the  safety  of  passengers  dis- 
embarking from  a  car.— Weatherford,  M.  W.  di 
N.  W.  By.  Co.  v.  White  (Tex.  Civ.  App.)  799. 

f  304.  One  who  was  injured  while  alighting 
from  a  moving  train,  after  aasisting  his  sister 
on  board,  held  to  be  on  the  train  as  an  implied 
licensee,  ^o  that  the  conipaay  would  be  bound 
to  exercise  ordinary  care  to  protect  him  from 
injury  and  would  b^  liahle  for  its  ^lure  to  do 
so.— Huchingson  v.  Texas  Cent  R.  Co.  (Tex, 
Civ.  App.)  T123.        /"^ 

(  SOB.  Street  car  company  held  liable  for 
passenger's  death  U  it  w.as  .directly  cauaed  .by 
being  thrown  against  a  atove  in.  a  derailment, 
though  he  had  suffered  from  other  diseases. — 
MacDonald  v.  Metropolltto  St  Ry.  Co.  (Mo.) 
7& 

i  S09.  A  railroad  company,  having  leased  the 
right  to  a  lumber  company  to  operate  log 
tntins  over  a  portion  of  the  track,  held  liable 
for  injuries  to  a  passenger  in  a  collision  between 
defendant's  passenger  train  and  a  log  train, — 
Big  Sandy  &  a  B.  Ck>.  v.  Blankenshlp  (Ky.) 
816. 

{  806.   A  carrier  is  liable  for  Injorlea  to  a 

passenger  in  a  collision  resulting  from  the  neg- 
ligence of  the  lessee  of  a  right  to  cmerate  log 
trains  over  the  road.— Big  Sandy  &  C.  B.  Co. 
V.  Blankenshlp  (Ky.)  316. 

i  814.  The  petition  in  an  action  for  a  street 
car  passenger's  death  held  only  to  allege  negll* 
genca  generally.— MacDonald  t.  MetroixAtan 
St  By.  Co.  (Mo.)  7& 

i  816.  In  an  action  for  a  passenger'jl  death 
by  the  sudden  derailment  of  a  street  car,  held', 
that  there,  was  a  presumption  that  the  derail- 
ment was  caused  by  negligence. — MacDonald  .v. 
MetropoUtaii  St  By.  Co.  (Mo.)  78. 

i  817.  In  an  action  for  injuries  to  a  pas' 
senger  while  alighting  at  a  station,  in  conse- 
quence of  the  sudden  starting  of  the  train,  evi- 
dence of  negligent  faiUue  to.  properly  light  the 
depot  was  inadmissible. — Louisville  ft  N.  B.  Co. 
V.  niyne(Ky.)  362. 

{  317.  In  an  action  for  injuries  to  a  pas- 
senger while  alighting  at  a  dei>ot,  evidence  of 
the  carrier's  freight  business,  conducted  at  its 
freight  depot  on  one  side  of  the  track,  held  in- 
admissible.—Louisville  ft  N.  B.  Co.  V.  Payne 
(Ky.)  862. 

S  317.  Evidence  to  show  how  railings  over 
viaducts  are  constructed  in  other  cities  held  not 
admissible  to  show  negligence  of  defendant  in 
constructing  a  similar  railing. — Joyce  v.  Met- 
ropolitan St.  Ry.  Co.  (Mo.)  ZL 
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I  320.  Evidence  in  an  action  against  a  car- 
rier for  injuries  received  while  attemptintr  to 
l>oard  defendant's  car  hM  sufficient  to  carry 
tlie  case  to  the  jury.— Joyce  v.  Metropolitan  St. 
By.  Co.  (Mo.)  21.   . 

i  S20.  Evidence  in  an  action  aeainst  a  car- 
rier for  injuries  to  a  passenger  while  attempt- 
ing to  board  a  street  car  by  the  sudden  start- 
ing of  the  car  held  to  requite  the  submission 
of  the  case  to  the  jury.— wellman  v.  Metropoli- 
tan St.  Ry.  Co.  (Mo.)  81. 

{  820.  In  an  action  for  the  death  of  a  street 
railway  passenger,  whether  decedent's  death 
was  proximately  caused  by  the  injuries  tus- 
tained,  held  for  the  jury.— MacDonald  v.  Met- 
ropolitan St.  By.  Co.  (Mo.)  78. 

S  320.  In  an  action  for  injuries  sustained 
while  plaintiff  was  getting  oS  a  moving  train, 
which  he  entered  to  assist  his  sister  on  hoard, 
by  stumbling  against  a  footstool  claimed  to 
have  been  negligently  left  upon  the  platform  or 
car  step,  whether  the  company  was  negligent 
held  a  jury  question. — Huchingson  v.  Texas 
Cent.  B.  Co.  (Tex.  Civ.  App.)  1123. 

i  821.  An  instruction  in  an  action  against  a 
carrier  for  injuries  to  a  passenger  held  not  mis- 
leading.—Joyce  T.  Metropolitan  St.  By.  Co. 
(Mo.)  21. 

t  821.  It  is  usua'l  to  use  the  word  "highest" 
in  instructions  upon  the  decree  of  care  required 
by  carriers  toward  passengeis,  instead  of  the 
word  "utmost,"  and  the  former  word  should 
be  used.- Quinn  t.  Metropolitan  St  By.  Co. 
(Mo.)  48. 

I  321.  In  an  action  against  a  railroad  for 
injuries  to  &  passenger,  an  instruction  held  not 
erroneous  as  permitting  a  recovery  on  a  mat- 
ter not  alleged  in  the  petition. — Van  Cleve  v. 
St.  Louis,  M.  ft  S.  B.  By.  Co.  (Mo.  App.)  110. 

{  321.  An  instruction,  in  an  action  against 
a  carrier  for  injuries  to  a  passenger  received 
while  alighting  from  a  car,  held  not  erroneous 
as  failing  to  submit  the  question  whether  the 
car  was  stopped  a  reasonable  time,  and  as  ig- 
noring the  question  of  knowledge  on  the  part 
of  defendant  that  plaintilf  was  alighting.— Jones 
▼.  Springfield  Traction  Co.  (Mo.  App.)  676. 

§  321.  In  an  action  for  injuries  to  a  pas- 
senger while  alighting  from  a  car,  an  instruc- 
tion held  not  nusleaoing  in  view  of  the  peti- 
tion and  evidence.— Dallas  Consol.  Electric  St 
By.  Go.  V.  Chase  (Tex.  Civ.  App.)  783. 

I  321.  In  an  action  for  injuries  to  a  passen- 
ger while  alighting  from  a  car,  an  instruction 
held  not  erroneous  as  submitting  two  issues, 
and  thereby  making  it  impossible  to  tell  from 
the  verdict  on  which  issue  the  Jury  found.— 
Dallas  Consol.  Electric  St  Ry.  0>.  t.  Chase 
(Tex.  Civ.  App.)  788. 

I  821.  In  an  action  against  a  carrier  for 
injuries  to  an  alighting  passenger,  a  charge 
held  not  misleading.— Soutnworth  v.  Pecos  ft 
N.  T.  By.  Co.  (Tex.  Civ.  App.)  861. 

§  321.  In  an  action  for  injuries  to  a  pas- 
senger, the  use  of  the  conjunctive  in  an  instruc- 
tion held  not  erroneous,  in  view  of  another  in- 
struction given.— International  ft  O.  N.  B.  Co. 
V,  Ford  (Tex.  Oivw  App.)  1137. 

(B)  CONTBIBUTOBX    NEOLIGBNCB    OF 
PERSON  INJURED. 

(  328.  Where  a  street  car  has  stopped  for  a 
reasonable  time  for  passengers  and  gives  the 
signal  to  start  before  one  attempts  to  enter,  the 
invitation  to  enter  is  withdrawn,  and  one  at- 
tempting to  enter  the  car  thereafter  would  be 
negligent,  especially  if  he  heard  and  under- 
stood the  signal. — Quinn  v.  Metropolitan  St.  By. 
Co.  (Mo.)  46. 

(  338.  A  passenger  injured  in  jumping  from 
a  train  when  she  saw  a  collision  was  imminent 


held  entitled  to  recover,  though.  If  she  had  re- 
mained, she  might  not  have  been  injured. — Big 
Sandy  ft  C.  B.  Co.  v.  Blankenship  (Ky.)  315. 

I  346.  In  a  passenger's  action  for  injuries 
sustained  in  falling  oil  a  street  car.  plaintiff's 
evidence  held  to  show  that  the  accident  resolt- 
ed  from  plaintiffs  voluntary  act  in  letting  go 
his  hold  on  the  car. — (2uinn  v.  Metropolitan  St 
By.  Co.  (Mo.)  46. 

(  347.  It  is  not  negligence  as  matter  of  law 
for  a  railway  passenger  to  stand  on  the  plat- 
form or  steps  of  a  car  while  it  is  approaching  a 
station.- Southworth  v.  Pecos  &  N.  T.  By.  Co. 
(Tex.  Civ.  App.)  861. 

{  347.  In  an  action  for  injuries  sustained 
while  plaintiff  was  getting  off  a  moving  train 
which  he  entered  to  assist  his  sister  on  board, 
by  stumbling  against  a  footstool  left  upon  the 
platform  or  car  step,  whether  plaintiff  was  neg- 
ligent held  a  jury  question. — Huchingsmi  t. 
Texas  Cent  B.  Co.  (Tex.  Gir.  AppJ  US. 

i  348.  In  an  action  against  a  carrier  for  in- 
juries to  a  passenger,  a  requested  instruction 
held  properly  refused. — Joyce  v.  Metropolitan 
St.  Ry.  Co.  (Mo.)  21. 

i  348.  In  an  action  against  a  carrier,  an  in- 
struction requested  by  defendant  held  improper- 
ly refused.— Joyce  v.  Metropolitan-  St  By.  Ca 
(Mo.)  21. 

§  848.  In  a  street  car  passenger's  action  for 
injuries  claimed  to  have  been  caused  by  the 
premature  starting  of  the  car,  an  instruction 
that  if  the  car  stopped  at  the  usual  place  for 
a  reasonable  length  of  time  to  enable  plaintiff 
to  safely  l>oard  It,  etc.,  he  could  not  recover, 
held  proper  under  the  evidenca — Quinn  v.  Met- 
ropolitan St  By.  Co.  (Mo.)  46. 

i  348.  In  a  passenger's  action  for  injuriea 
sustained  in  falling  off  a  street  car,  an  instruc- 
tion that  if  plaintiff  was  in  a  safe  position  and 
thereafter  let  go  of  the  roaid  ail  and  bU  oC, 
to  find  for  defendant,  held  proper  under  the  evi- 
dence.—Quinn  V.  Metropolitan  St  Ry.  Co.  (Mo.) 
46. 

(F)  EJECTION  OF  PASSBNOER8  AND  IN- 
TRUDERS. 

{  863.  Women  who  had  bought  tickets,  but 
innocently  left  them  at  the  station,  were  not 
strictly  trespassers,  and  the  conductor  should 
not  have  ejected  tliem  at  a  distance  from  tlie 
station  in  a  deep  ditch  if  he  could  have  pat 
them  off  at  a  more  suitable  place. — Internation- 
al ft  O.  N.  B.  Oo.  T.  Hood  (Tex.  av.  App.) 
1119. 

I  864.  One  hoarding  a  street  ear  and  refnaing 
to  pay  fare  held  a  trespassed.— Oarrett  ▼.  St 
Louis  Transit  Co.  (Mo.)  68. 

I  370.  A  carrier  held  not  liable  for  the  acta 
of  the  conductor  in  a  fight  with  a  imssenger 
resulting  in  the  passenger  being  thrown  or  fall- 
ing from  the  car  and  injured  so  that  he  died. — 
Garrett  v.  St  Louis  Transit  Ck>.  (Mo.)  68. 

i  380.  Allegations  that  plaintiff  was  humili- 
ated, mortified,  and  shamed  by  being  put  off  a 
train  at  a  certain  place  held  to  show  "mental 
distress,"  though  that  was  not  alleged  in  terms. 
-International  ft  O.  N.  B.  Co.  r.  Hood  (Tex. 
Civ.  App.)  1119. 

S  381.  One  suing  a  street  railway  company 
for  the  death  of  a  passenger  ejected  from  a  car 
by  the  conductor  thereof  held  reouired  to  show 
tliat  the  conductor  killed  decedent  and  tliat 
deceased  was  a  passenger.— Oarrett  v.  St  Louis 
Transit  Co.  (Mo.)  68. 

I  382.  In  an  action  by  an  ejected  passenger, 
held,  that  punitive  damages  were  not  allowable 
under  the  evidence.— Louisville  ft  N.  B.  Co.  y. 
Summers  (Ky.)  926. 
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I  382.  In  an  action  for  damages  for  the 
ejectment  of  plaintiff's  wife  from  a  passenger 
train,  a  verdict  for  plaintiff  for  $150  held  ex- 
cessive, SlOO  being  proper.— International  8a  Q. 
N.  By.  Co.  V.  Williams  (Tex.  Civ.  App.)  76& 

i  S82.  In  an  action  for  damages  for  ejecting 
plaintiff's  wife  and  daughter  from  defendant's 
passenger  train  at  an  improper  place,  l>ecause 
they  bad  left  their  tickets  at  the  station,  a  ver- 
dict for  $1,000  held  not  excessive.— Internation- 
al &  Q.  N.  R.  Co.  V.  Hood  (Tex.  C5v.  App.) 
111». 

I  884.  In  an  action  for  damages  for  putting 
plaintiff's  wife  off  the  train  at  an  improper 
place,  an  instraction  held  not  to  make  defend- 
ant's liability  depend  on  whether  the  train  was 
Btopjped  pursuant  to  her'  request,  and  not  con- 
flicting with  another  instraction. — International 
&  a.  N.  E.  Co.  V.  Hood  (Tex.  Civ.  App.)  1119. 

CARRYING  WEAPONS. 

See  Weapons. 

CASE  ON  APPEAL 

Makbur  and  settlement,  see  Appeal  and  Error, 

SS  564,  672.  . 
Necessity  for  purpose   of  review,  see  Appeal 

and  Error,  {§  644-549. 


CATTLE  PENS. 


Care  required  of  carrier  in  fumislilng,  see  Car- 
riers, I  ^ 


210. 


Liability  of  carrier  for  placing  stock  in  infect- 
ed pen,  see  Carriers,  fl  216,  217,  228. 

CAUSE  OF  ACTION. 

See  Action;   Halicions  Prosecution,  {  2S. 

CERTIFICATE. 

By  county  commissioners  designating  center  of 
county  m  proceedings  for  removal  of  oous^ 
seat,  see  Counties,  {  34. 

Certified  copies,  see  Evidence,  {  842. 

Of  secretary  of  state  as  to  contents  of  legisla- 
tive Journals,  conclusiveness,  see  Statutes,  | 

CHALLENGE. 

To  Juror,  see  Jury,  U  88-142. 

CHAMPERTY  AND  MAINTENANCE. 

I  7.  A  champertous  deed  is  not  void,  but  on- 
ly voidable  at  the  instance  of  parties  in  adverse 
possession. — Meade  v.  Ratliff  (Ky.)  271. 

{  7.  A  deed  of  land  held  adversely  is  cham- 
pertous, though  made  in  good  faith  and  for  a 
valuable  cMisideration ;  but  the  parties  may 
rescind  it,  and  this  right  is  not  affected  by  St. 
1009,  {  216  Otusseli's  St  {  1783).— Meade  v. 
Batiiff  (Ky.)  271. 

I  7.  The  suflBciency  of  evidence  Introduced  by 
the  plaintiff  in  ejectment  to  show  that  a  cham- 
pertous deed  by  his  ancestor  was  rescinded  by 
the  parties  is  a  gnestion  for  the  jury.— Meade 
V.  BaUiff  (Ky.)  271. 


CHANCERY. 


See  Equity. 


CHANGE  OF  VENUL 

Of  civil  action,  see  Venue,  H  32,  71. 


CHARACTER. 

Of  accused  in  criminal  prosecutions,  see  Crim- 
inal Law,  i  369. 
Of  witness,  see  Witnesses,  §|  865-36a 

CHARGE. 

By  carrier,  see  Carriers,  §  193. 
To  Jury  in  civil  actions,  see  Trial,  S|  191-296. 
To  Jury  in  criminal  prosecutions,  see  Criminal 
Law,  li  780-822. 

CHATTEL  MORTGAGES. 

See  Pledges. 

m.  ooirsTBVOTioir  and  opeba- 

TION. 

(D)  LIEN  AND  PBIOBITT. 

I  160.  A  mortgage  or  other  conveyance  sign- 
ed in  a  wrong  name,  or  a  name  by  which  the 
grantor  is  not  customarily  known,  imparts  no 
notice.— Bradford  v.  Lembke  (Tex.  Civ.  App.) 
159. 

i  160.  If  a  person  took  a  mortgage  on  chattels 
executed  under  a  name  other  than'  the  mortgag- 
or's, who  afterwards  sold  them  under  his  cus- 
tomary name  to  a  purchaser  in  good  faith  witli- 
out  notice  of  the  mortgage,  held,  that  the  mort- 
gagee, having  made  the  loss  possible,  should 
stand  it,  and  not  the  purcliaser. — ^Bradford  v. 
Lembke  (Tex.  Civ.  App.)  169. 

IV.  BIOKTS  AND  IJABIUTIEB  OF 
PARTIE8. 

S  177.  In  an  action  by  a  mortgagee  for  con- 
version of  chattels  by  purcliase  from  the  mort- 
gagor under  a  name  different  from  that  under 
which  be  had  executed  the  mortgage,  the  bur- 
den held  upon  the  purchaser  to  show  that  tiie 
name  under  which  the  mortgage  was  given  was 
an  assumed  name.— Bradford  v.  Lembke  (Tex. 
av.  App.)  159. 

Vm.  PAYMENT   OB   PEBFOBKANOB 

OF  CONDITION,  BEX.EASE,  AND 

SATISFACTION. 

i  2SS.  Evidence  held  not  to  show  a  payment 
of  a  chattel  mortgage  debt.— Priest  v.  HodCM 
CArk.)  253. 

nc  FOBECLOSUBE. 

i  261.  Effect  of  sale  by  trustee  of  property 
under  a  trust  deed  stated  where  the  property 
was  at  the  time  of  sale  in  a  sheriff's  nands, — 
Biant  T.  Lane  (Tex:.  Civ.  App.)  228. 

CHECKS. 

See  Bins  and  Notes. 

Pay  checks,  see  Master  and  Servant,  {  79. 

CHILDBEARING. 

Lobs  of  ability  as  element  of  damages  resulting 
from  injury  to  female,  see  Damages,  |  82. 

CHILDREN. 

See  Ouardian  and  Ward ;  Infants ;  Parent  and 
Child. 

CHOSE  IN  ACTION. 

Assignment,  see  Assignments. 

CHURCHES. 

See  Religious  Societies. 
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CITIES. 

See  Mantdpal  Gorporati(»ia. 

CLERICAL  ERRORS. 

Variance  between  indictment  and  proof  In  pros- 
ecution for  forgery,  see  Forgery,  {  34. 

CLERKS  OF  COURTS. 

Anthority  aa  to  taking  proceedings  on  appeal 
in  forma  pauperis,  see  Appeal  and  Ernnr,  t 
892. 

CLOUD  ON  TITLL 

See  Qnietlnc  TiUe. 

COLLATERAL  AGREEMENT. 

Parol  evidence,  see  SMdence,  H  441,  442. 

COLLATERAL  ATTACK. 

On  incorporation  «f  rdigl<MW  todety,  Me  Rdi- 

giooa  Societies,  I  4. 
On  judgment,  see  Judgment,  If  470-S21. 
On  order  confirming  judicial  sale,  see  Judicial 

Sales,  t  81. 

COLLATERAL  SECURITY. 

See  Pledges. 

COLLATERAL  UNDERTAKING. 

See  rrauds.  Statute  of,  |  23. 

COLLECTION. 

Of  estate  «f  decedent,  see  Executors  and  Ad- 
ministrators, i  115. 

COLOR  OF  TITLL 

To  sostain  adverse  possession,  see  Adreiae  Pos- 
'  aeasion.' 

COMBINATIONS. 

See  Oonspiracy. 

COMITY. 

Between  courts,  see  Courts,  i  488. 

COMMERCE. 

Carriage  of  goods  and  passengers,  see  Car- 
riers.  ' 

XH.  MEAHB  AHD  METHODS  OF  BECK 
UX^TION. 

I  80;  Act  Cong.  June  2»,  1006,  e.  8691.  S 
7,  34  Stat  696  (U.  S.  Comp.  St  Supp.  1907,  p. 
909).  held  valid.— LouisTUle  &  N.  B.  Co.  t.  Scott 
(Ky.)  990. 

XV.  IXTEBSTATZ:    COICMEROE    COM- 
MISSION. 

I  86.  The  Interstate  Commerce  Commission 
hM  not  to  IiaT»  jurisdiction  over  actions  for 
damages  to  interstate  shipments. — Louisville  &  N. 
E.  Co.  T.  Scott  (Ky.)  990. 

COMMERCIAL  PAPER. 

See  BilU  and  Notes. 


185. 
To  take  testimony,  see  Depositions. 

COMMISSIONS. 

Of  broker,  see  Brokers,  {S  44-64. 
Of   executor   or   administrator,    see    Kzecoton 
and  Administrators,  {  496. 

COMMON  CARRIERS. 

See  Curriers. 

COMMON  LAW. 

I  11.  The  territory  which  now  compofi«s  tiie 
state  of  Kansas,  having  been  acquired  by  the 
United  States  under  a  treaty  with  France,  was 
never  subject  to  the  common  law  of  Ehieland. — 
Mathieson  v.  St  Louis  &  S.  F.  Ry.  Co.  (Mo.)  a 

COMMON  SCHOOLS. 

See  Schools  and  School  Districts,  ||  18-103. 

COMMUNITY  PROPERTY. 

See  Husband  and  Wife,  {f  262-270. 

COMPENSATION. 

For  performance  of  contract,  see  Contracts,  If 

228,  231. 
For  property  taken  for  public  use,  see  Eminent 

Domam,  |  84. 

Of  particular  cla**et  of  officon  or  other 

pertont. 

See  Brokers,  {f  44-64;    Executors  and  Admia- 

istiators,  i  496. 
Agent,  see  Principal  and  Agent,  |  82. 
Attorney,  see  Attorney  and  Client,  |  143. 
Proeecunng   attorney,  see   District  and   Proae- 

cuting  Attorneys,  |  6. 
Servant  see  Master  and  Servant,  ff  79,  82. 

COMPETENCY. 

Of  experts  as  witnesses,  see  EJvidence.  i  64S. 
Of  jurors,  see  Jury,  il  88-142. 
Of  witnesses  in  general,  see  Witnesses,  ff  37- 
176. 

COMPLAINT. 

In  dvil  actions,  see  Pleading,  |  49. 
In   criminal   prosecutions,   see   Indictment  and 
Information. 

COMPOSITIONS  WITH  CREDITORS. 

See  Compromise  and  Settlement 

COMPROMISE  AND  SETTLEMENT. 

See  Payment;   Release. 

Offer  of  as  evidence,  see  Evidence^  |  218. 

{  23.  On  an  issue  aa  to  a  compromise  and 
settlement,  a  receipt  executed  by  defendant  to 
plaintiff  held  admissible.— Oranor  Smith  Lumber 
Co.  V.  Frith  (Ky.)  307. 

{  26.  In  an  action  for  breach  of  a  loggiog 
contract  where  defendant  offered  in  evidence  a 
settlement  instructions  held  objectionable.— 
Oranor  Smith  Lumber  Co.  v.  Frith  (Ky.)  807. 

COMPUTATION. 

Of  period  of  limitation,  see  Limitation  of  Ac- 
tions, 1$  55-127. 
Of  time,  see  Time. 
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CONCEALED  WEAPONS. 

B«e  Weapons. 

CONCLUSION. 

Of  witnew,  we  Evidence,  U  471-601. 

CONCLUSIVENESS. 

Of  certificate  of  Secretary  of  State  as  to  con- 
tents of  leglslatiTe  journals,  see  Statutes,  i 
60. 

CONCURRENT  JURISDICTION. 

Of  courts,  see  Courts,  |  489. 

CONDEMNATION. 

Taking  ^tvpertj  for  public  use,  see  Eminent 
Domain. 

CONDITIONS. 

Conditional  dellTery  of  deed,  see  Escrows. 

In  eontractt  and  conveyanoe$. 
Bee-Gbattd  Mortgages,  |  233;   WUls,  ||  661- 

665. 
Insurance  policies,  see  Insurance,  H  256-282, 

830,886. 

CONFESSION. 

AdmlssibUltj  in  eridenoe,  see  Criminal  Law, 
1684. 

CONFIRMATION. 

Of  tadidal  sale,  see  Judicial  Sales,  f  81. 

CONFLICT  OF  LAWS. 

Gttnfflcting  Jurisdiction  of  courts,  see  Courts, 
-  I  489. 

CONNECTING  CARRIERS. 

See  Carriers,  if  169-186. 

CONSIDERATION. 

Of  eontzact  in  general,  see  Contracts,  U  10^ 

isa 

Of  purtioular  eUuiM  of  oontroote. 
Bee  BilU  and  Notes,  ff  92,  493  ;  Deeds,  H  15- 
17,  196;    Fraudulent  Converances,  |  74. 

CONSOLIDATION. 

Of  eorj)orationB,  see  Corporations,  i  681. 

Of  corporations  of  different  states,  see  Corpora- 
tions, I  690. 

Of  insunnce  associations,  see  Insurance,  {f  694, 
096. 

CONSPIRACY. 

Svidence  of  acts  and  declarations  of  conspira- 
tors, see  Criminal  Law,  |{  423,  424. 

H.  OBXHIHAX.  BESPOirSIBIXJTr. 

(A)  OFFENSES. 
I  41.  When  defendant's  guilty  connection  is 
established,  he  is  chargeable  with  all  acts  and 
dedarations  of  co-conspirators  made  during  the 
conspiracy's  existence  and  in  carrying  it  forward. 
—Commonwealth  t.  Ellis  (Ky.)  973. 

(B)  PROSECUTION    AND    PUNISHMENT. 

I  48.    Under  a  charge  limited  to  a  single  act 

of  the  conspiraton  to  intimidate  a  certain  per- 


son, the  court  properly  excluded  evidence  of  il- 
legal or  wrongral  acts  done  subsequently  by  a 
band  with  whom  defendant  was  not  charged  to  be 
in  concert  or  collusion. — Commonwealth  t.  EJilii 
(Ky.)  973. 

I  46.  Where,  on  a  trial  for  conspiracr  to  in- 
timidate, a  witnecfs  for  the  commonwealth  was 
asked  whether  or  not  a  person,  who  came  to  see 
him  at  the  time  defendant  said  he  would  have  a 
person  there,  told  him  to  turn  off  the  switch,  and 
answered  in  the  affirmative,  held  that  the  ques- 
tion and  answer  were  competent. — Common- 
wealth V.  ElUs  (Ky.)  073. 

{  45.  On  trial  for  conspiracy  to  intimidate, 
held  that  the  court  proi)erly  excluded  a  part  of 
an  answer  of  a  witness  for  the  commonwealth 
as  to  what  was  told  him  l^  a  certain  person.— 
Commonwealth  v.  Ellis  (Ky.)  073. 

I  47.  In  a  prosecution  for  conspiracy,  the 
state  must  first  prove  defendant's  connection 
with  the  alleged  conspiracy. — Commonwealth  v. 
Ellis  (Ky.)  973. 

i  48.  Instructions  in  a  prosecution  for  con- 
spiracy held  correct.— Commonwealth  t.  Ellis 
(Ky.)  973. 

CONSTITUTIONAL  LAW. 

Proviiiotu  relating  to  particular  lubjeoti. 
See  CSarriers,  {  2 ;   Jury,  |  14 ;   Taxation,  i  47. 
Enactment  and  validity  of  statutes,  see  Stat- 
utes, Si  18-60. 

n.  coir8Tx.uoTxoir,  opebation, 

AWP  EyrOBOEMOBHT  OF  OON- 
BTXTITTIONAX.  FBOVISXOirS. 

i  48.  The  fedeCal  Constitution  does  not  inhibit 
Congress  from  impairing  the  obligation  of  con- 
tracts, but  the  same  moral  obligation  not  to 
enact  such  unjust  laws  rests  upon  it  as  upon 
the  states,  and  it  will  be  presumed  that  Con- 
gress did  not  intend  to  impair  contract  obliga- 
tions, unless  a  dear  intent  to  do  so  appeals.— 
Louisville  &  N.  B.  Co.  v.  MotUey  (Ky.)  982. 

m.  DISTHIBimON   OF   OOVEB3I- 

MEHTAI.  POWEBS  AlfD 

FUHOTIOHB. 

(A)  LEOISLATIYB  POWERS  AND  DELE- 

GATION THEREOF. 

{  62.  Rev.  St.  1899,  |  1617  (Ann.  St  1006, 
p.  1199),  limiting  the  power  of  courts  to  punish 
for  contempt,  Seld,  as  applied  to  the  circuit 
courts  created  by  Const,  art.  6,  g  22  (Ann.  St. 
1900,  p,  234),  violative  of  Const.  1876,  art.  8 
(Ann.  St.  1906,  p.  172).— Chicago,  B..&  Q.  By. 
Co.  V.  Gildersleeve  (Mo.)  86.  97 ;  Chicago  &  A. 
Ry.  Co.  V.  Same  (Mo.)  96. 

f  52.  (Courts  cannot  be  shorn  of  the  power  to 
punish  for  contempt  by  the  legislative  branch 
of  the  state  government — Chicago,  B.  &  Q.  By. 
Co.  V.  Gildersleeve  (Mo.)  86,  97 ;  Chicago  &  A. 
By.  Co.  V.  Same  (Mo.)  96. 

VXX.  OBUOATXOH  OF  oohtbaotb. 

(B)  CONTRACTS    OF    STATES    AND   MU- 

NICIPALITIES. 

i  137.  A  dty  may,  in  the  absense  of  provi- 
sion to  the  contrary,  tax  its  bonds  in  the  hands 
of  another.— Bank  of  Bussellville  v.  City  of 
RuBsellvUIe  (Ky.)  921. 

Vm.  BETBOSFECTTFE  AND  EX  POST 
FACTO  lAWB. 

{  191.  The  retrospective  laws  forbidden  by 
Const,  art.  2,  i  15  (Ann.  St.  1906,  p.  13i),  are 
laws  impairing  existing  vested  civil  rights,  and 
the  prohibition  does  not  apply  to  a  statute 
limiting  the  time  within  which  actions  may  be 
brought  and  embracing  actions  already  institut- 
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foilnre  to  famish  can  (Rev.  St  1^  arts.  4497- 
4602),  held  not  contrary  to  Const.  U.  S.  Amend. 
14,  as  amounting  to  a  taking  of  the  carrier's  prop- 
erty without  due  process  of  law.— Texas  &  P.  Ey. 
Co.  V.  Taylor  (Tex.  Civ.  App.)  1097. 

{  308.  The  statute  authorizin);  penalties  for 
failure  to  famish  cars  (Rev.  St  1895,  arts.  4497- 
4502)  held  not  to  violate  Const  U.  S.  Amend.  14, 
by  depriving  a  railroad  company  of  property 
without  due  process  of  law.— Texas  &  P.  Ry.  Co. 
T.  Andrews,  Reynolds  &  Go.  (Tex.  Civ.  App.) 
IIOL 

CONSTRUCTION. 

Of  eontraott,  inttrutnenti,  or  jiMeM  acti  and 

proeeedingt. 
See  Chattel  Mortgages,  I  150;    Contracts,   81 

143-231;     Deeds,    M   1f&-99;     Bales,    {    86; 

Statutes,  fl  181-287;    Wills,  Sg  439-707. 
Bill  of  lading,  see  Carriers,  {  51. 
Instrnctions,  see  Trial,  g{  293-296. 
Insurance  policy,  see  Insurance,  i|  168,  720. 
Limitation  laws   In  general,  see  Limitation  of 

Actions,  (  6. 
Mining  lease,  see  Mines  and  Minerals,  |f  62- 

66. 

CONTAGIOUS  DISEASES. 

Of  animals,  liability  of  carrier  for  Infectl<», 
see  Carriers,  H  215,  217,  228. 

CONTEMPT. 

Laws  restricting  power  to  punish  as  encroach- 
ment on  judiciary,  see  Constitutional  Law, 
i  52. 

Violation  of  injunction,  see  Injunction,  |  219. 

CONTEST. 

Of  election,  see  Elections,  if  291,  288. 
Of  local  ^tion. election,  see  Intoxicating  Liq- 
uors, f  37. 

CONTINGENT  REMAINDERS, 

Creation,  see  Wills,  |  629. 

CONTINUANCE. 

In  criminal  prosecutions,  see  Criminal  Law,  It 
688-606. 

CONTRACTS. 

Agreements  within  statute  of  frauds,  see  Frauds, 
Statute  of. 

Alteration,  see  Alteration  of  Instroments. 

Assignment,  see  Assignments. 

Cancellation,  see  Cancellation  of  Instruments. 

Impairing  obligation,  see  Constitutional  Law, 
<  137. 

Liquidated  damages  cft  penalties,  see  Damage*, 
«  80. 

Operation  and  effect  of  diamperty,  see  Cham- 
perty and  Maintenance. 

Operation  and  effect  of  usury  laws,  see  Usury, 
«  26-117. 

Parol  or  extrinsic  evidence,  see  EJvidence,  11 
400-442. 

Specific  performance,  see  Specific  Performance. 

OontraoU  of  particular  elauet  of  perton*. 
See  Attorney  and  Client,  (  143;  Carriers,  Sf 
51,  253%;  Counties,  I  121;  Master  and 
Servant ;  Municipal  Corporations,  {g  243, 
247,  330,  362;  Schools  and  School  Districts, 
{86. 


Transportation  of  passengers,  see  Carriers,  f 
253%. 

Particular  elatiet  of  exprett  eemtraetm. 

See  Bills  and  Notes ;  Cliattel  Mortgages  :  Cove- 
nants ;  Insurance ;  Liens ;  Partnership ;  Sales. 

Afrency,  see  Principal  and  Agent 

Bills  of  lading,  see  Carriers,  {  51. 

Employment  see  Master  and  Servant. 

Leases,  see  Landlord  and  Tenant 

Mutual  benefit  insurance,  see  Inaoranoe^  ff 
723-726. 

Sales  of  realty,  see  Vendor  and  PnrclisMer. 

Stipulations  in  actions,  see  Stipulations. 

Suretyship,  see  Principal  and  Surety. 

Pattioular  olauet  of  implied  contraot*. 
See  Covenants,  {  20 ;    Money  Received ;     Work 
and  Labor. 

Particular  modet  of  diaeharging  contracts. 
See   Compromise   and    Settlement;    Payment; 
Release. 

X.  REQUISITES  AKD  VAIJSrTX. 

(A)  NATURE  AND  ESSENTIALS  IN 
OBNBRAL. 

i  10.  A  contract  between  a  manufacturer  and 
a  selling  agent  held  not  void  for  want  of  mntu- 
aiity.— Peck-Williamson  Heating  &  Ventilating 
Co.  V.  Miller  &  Harris  (Ky.)  376. 

(B)  VALIDITY  OF  ASSENT. 

f  93.  Defendant  held  entitled  to  a  cancella- 
tion of  a  contract  for  the  sale  of  gravel,  etc, 
on  the  ground  of  a  mistake  of  fact — Edwards  v. 
Trinity  &  B.  V.  Ry.  Co.  (Tex.  Civ.  App.)  672. 

(F)  LEOALITT  OF  OBJECTT  AND  OP  CON- 
SIDERATION. 

{  108.  A  contract  between  the  owner  of 
goods  and  another,  whereby  such  other  person 
was  to  deal  with  the  goods  for  one  year  and 
then  turn  them  back  to  the  owner,  htH  not 
void  as  against  public  policy. — Holder  t.  Shellv 
(Tex.  Civ.  App.)  590. 

i  108.  A  contract  by  a  railroad  section  fore- 
man to  procure  a  switdi  track  at  a  specified 
place  in  consideration  for  a  conveyance  of  land 
held  not  to  be  void  as  against  public  policy. — 
Wright  T.  Riley  (Tex.  Ov.  App.)  1134. 

I  131.  A  contract  for  the  services  of  an  at- 
torney to  use  his  personal  influence  to  secure  a 
contract  from  the  county  for  the  erection  of 
bridges  is  void  as  against  public  policy. — Flynn 
V.  Bank  of  Mineral  Wells  (Tex.  Civ.  App.)  84& 

I  136.  One  employing  an  agent  to  purchase 
real  estate  held  entitled  to  recover  from  the 
agent  a  secret  commission  received  from  the 
vendor,  though  the  purchaser  after  the  pur- 
chase and  before  the  payment  by  the  vendor  of 
the  commission  formed  an  unlawful  purpose  to 
dispose  of  the  property  through  a  lottery. — Com- 
mercial Clnb  01  Joplin  v.  Davis  (Mo.  App.)  668. 

I  136.  One  employing  en  agent  to  purchase 
real  estate  held  entitled  to  recover  from  him  the 
commission  received  from  the  vendor  parsoant 
to  a  secret  agreement  though  the  purchaser, 
vendor,  and  agent  each  knew  that  the  property 
was  purcliasea  for  an  unlawful  purpose. — Com- 
mercial Club  of  Joplin  v.  Davis  (Mo.  App.)  668. 

n.  ooNSTBUonoir  ahd  opeba« 

TIOM. 

(A)  GENERAL  RULES  OF  (INSTRUC- 
TION. 
I  143.    The  courts  cannot  make  a  contract  to 
suit  one  of  the  parties,  but  must  take  the  ooa- 
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tract  as  they  find  it  and  determine  the  rights 
of  the  parties  from  it  as  they  themselves  make 
or  leave  it.— Games  v.  Frazier  &  Foster  (Ky.) 

{  147.  The  dominant  purpose  in  constming 
a  contract  is  to  ascertain  the  real  intent  of  the 
parties.— Mitchell  t.  Bushing  (Tex.  Civ.  App.) 

I  163.  A  contract  shonld  be  constmed  so  as 
to  give  efFect  to  the  Intention  of  the  parties. — 
Frisbie  t.  Bigham  Masonic  Lodge  No.  256  (Kj.) 
869. 

I  1691.  The  circnmatances  under  which  a 
contract  is  made,  the  situation  of  the  parties, 
and  the  facts  of  whidi  they  were  cognizant  at 
the  time  may  be  resorted  to  if  the  writing  is 
ambiguous. — Kellerman  Contracting  Oo.  t.  Chi- 
cago Houae  Wrecking  Co.  (Mo.  A]n>.)  8B. 

<(9  SDBJBOT-MATTBR. 

I.  202.  A  contract  for  the  selling  of  fnraaces 
held  not  breached  by  the  sale  of  airtight  stoves. 
—Peck-Williamson  Heating  &  Ventilating  Go. 
T.  Miller  &  Harris  (Ky.)  S7& 

(F)  COMPENSATION. 

i  228.  Where  parties  to  a  contract  accept  the 
benefit  of  another  party's  services  under  the 
contract,  and  pay  hun  a  portion  of  the  consid- 
eration, they  cannot  withhold  the  remainder  of 
the  consideration,  unless  the  contract  gives  them 
the  right  to  do  so.— Mitdiell  t.  Rushing  (Tex. 
CiT.  App.)  682. 

i  231.  Under  a  building;  contract,  the  total 
amount  of  the  original  price  and  the  costs  of 
extras  and  changes  k«M  controlling  under  a 
clause  permitting  retention  by  the  owner  of  a 
certain  per  cent  of  the  contract  price  until  cora- 
pletioD  of  the  building.— Illinois  Snnlar  COb  t. 
Garrard  Hotel  Ca  (E/.)  867. 

HI.  KODIFIOATION  AXS  KXROEB. 

f  247.  The  burden  is  on  the  party  asserting 
the  modification  of  a  contract  to  show  the  as- 
sent of  the  other  party  thereto. — A.  G.  Brown  & 
Ca  T.  McKnight  (Ark.)  409. 

f  247.  One  asserting  a  subsequent  modifica- 
tion of  the  contract  must  prove  it  by  a  pre- 
ponderance of  the  evidence.— A.  O.  Brown  de  Go. 
V.  McKnight  (Ark.)  409. 

V.  PERFOBMAXOE  OB  BREACH. 

.  {  280.  Defendants,  having  agreed  to  enq>Io7 
plaintiff  to  do  all  their  hauling  for  certain  stores 
for  a  year,  held  not  to  have  pertormed  after 
having  sold  out  the  stores  witbm  tiiree  montts 
by  employing  plaintiff  to  do  such  hauling  as 
they  might  have  for  him.- Smith  t.  J.  H.  Carter 
&  Co.  (Mo.  App.)  S27. 

i  822.  In  an  action  for  breach  of  a  teaming 
contract,  whether  defendants  owned  the  teams 
sold  to  plaintiff,  or  whether  they  were  owned 
by  a  third  person  for  whom  defendants  acted, 
held  immaterial.— Smith  t.  X  H.  Carter  &  Co. 
(Mo.  App.)  527. 

VX.   ACTIONS    FOB   BBEACH. 

I  824.  Where  the  measure  of  damages  for  the 
breach  of  a  contract  is  the  amount  of  profits 
to  which  plaintiffs  would  be  entitled,  it  is  im- 
material whether  they  sue  for  damages  or  for 
an  accounting  of  profits. — Feck-Williamson 
Heating  &  Ventilating  Co.  v.  Miller  &  Harris 
(Ky.)  ^6. 

I  326.  The  violation  by  a  manufacturer  of  a 
valid  contract  with  a  selling  agent  renders  the 
manufacturer  liable  in  damages. — Peck- William- 
son Heating  &  Ventilating  Co.  y.  Miller  &  Har- 
ris (Ky.)  376. 


I  826.  Eiveii  if  defendant  was  not  liable  under 
the  contract  for  work  done  by  plaintiff,  or  on 
the  quantum  meruit,  it  was  liable  for  a  sum 
which  plaintiff  paid  to  bis  laborers,  which  sum 
defendant's  agent  expressly  agreed  to  pay. — Su- 
derman-Dolson  Co.  v.  Hope  (Tbx.  CMv.  App.) 
216. 

(  338.  In  an  action  on  a  contract,  allegations 
in  the  answer  as  to  defendant's  financial  con- 
dition held  immaterial.— Hall  t.  Parry  (Tex. 
Civ.  App.)  661. 

f  346.  In  an  action  on  a  contract,  evidence 
of  defendant's  financial  condition  held  inadmis- 
sible.—Hall  V.  Panj  fte.  Civ.  App.)  B61. 

I '340.  TeatimoBy  «a  to  what  stipulations  it 
was  CBsfanaary  to  loaert  in  contracts  for  haul- 
ing logs  held  inadmissible  to  prove  that  such 
stipulation  was  also  embraced  in  the  contract 
in  question. — Dayton  Lumber  Co.  v.  Stockdale 
(Tex.  Civ.  App.)  806. 

I  363.  An  instruction  in  an  action  to  recov- 
er for  architect's  plans  held  not  supported  by 
the  evidence.— Hall  t.  Parry  (lex.  Cix.  App.) 
561. 

{  863.  Instruction  in  an  action  on  a  contract 
to  furnish  architect's  plans  held  not  erroneous. 
—Hall  V.  Parry  (Tex.  Civ.  App.)  661. 

CONTRADICTION. 

Of  record,  see  Appeal  and  Error,  |  664. 
Of  witness,  see  witnesses,  {  405. 

CONTRIBUTION. 

Among  heirs,  see  Desoant  and  Distribution,  | 
162. 

CONTRIBUTORY  NE6LIGENCL 

See  Negligence,  |  83. 

CONVERSION. 

Wrongful  conversion  of  personal  pn^rty,  see 
Trover  and  C<>nveraion. 

CONVEYANCES. 

la  (nod  of  erediton,  see  Frandnlent  GonveT- 

ances. 
In  trust,  see  Trusts,  li  1-18. 
Of  property  to  evade  taxation,  see  Taxation,  g 

Under  Judicial  sale,  see  Judicial  Sales,  |  61. 

CofiMyanoe*  iy  or  to  parttOMlor  elMSM  of 
pertont. 
See  Corporations,  |  439. 
Married  women,  see  Husband  and  Wife,  f  69^. 

C«««eiNmee«  of  partieular  specie*  of,  or  «*iaU» 

or  tnlaretts  m,  property. 
See  Easements,- {{  5-42;    Homestead,  H  118- 

128;   Mines  and  Minerals,  i  56. 
Timber,  see  Logs  and  Logging,  i  3. 

Partiovlar  dlat$ea  of  conveyaneot. 
See  Assignments;   Chattel  Mortgages;    Deeds; 
Mortgages. 

CORONERS. 

Impeachment  of  witness  by  evidence  of  state- 
ments at  inquest,  see  Witnesses,  |  393. 

Waiver  of  privilege  of  witness  at  inquest,  see 
Witnesses,  {  305. 

CORPORATIONS. 

Mandamus,  see  Mandamus,  |  183. 
Taxation  of  corporations  and  corporate  prop> 
erty,  see  Taxation,  |  122. 
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Partioular  cUu$e$  of  corporation*. 
See  Municipal  Corporations ;    Railroads ;    Eell- 

gious  Societies ;    Street  Railroads. 
Insurance  companies,  see  Insurance. 
Mercantile  agencies,  see  Mercantile  Agencies. 
Telegraph  and  telephone  companies,   see  Tele- 

W graphs  and  Telephones, 
ater  companies,  see  Waters  and  Water  Cours- 
es,  i(  183-^)6. 

I.  INCOBFORATIOir  AKB  OBOAM- 
IZATIOir. 

Of   reUgioua   societr,   lee   Beliglona   Societies, 

m.   OOHPORATE  NAME,  SEAL,  DOX- 
lOrUEi,  BT-I^WS,  AND  BKOOBSS. 

I  49.  A  corporation,  chartered  under  the 
name  of  "Benevolent  and  Protective  Order  of 
Elks  of  the  United  States  of  America,"  held 
entitled  tq  an  injunction  restraining  a  similar 
oixanization,  composed  of  colored  people,  from 
using  the  name  "Improved  Benevoleht  and  Pro- 
tective Order  of  Elks  of  the  World."— Benevo- 
lent and  Protective  Order  of  Elks  v.  Improved 
Benevolent  and  Protective  Order  of  Blka 
(Tenn.)  389. 

I  56.  The  by-laws  of  a  corporation  must  be 
adopted  by  the  members  of  the  corporate  body, 
and  cannot  be  by  the  directors  unless  the  charter 
or  fundamental  law  so  provides. — Klix  v.  Polish 
Roman  Catholic  St  Stanislaus  Pariah  (Mo.  App.) 
1171. 

XV.  OAPTTAIu  STOCK,  AND  DIVI. 
DENDS. 

(B)  SUBSCRIPTION  TO  STOCK. 
I  76.  That  penons  signing  a  written  contract 
of  Bnbscription  failed  to  read  or  understand  it 
before  signing  would  not  relieve  them  from  11- 
abilitv  thereon  la  the  absence  of  fraud. — Chica- 
go Bldg.  ft  Mfg.  Co.  T.  Peterson  (Ky.)  884; 
Same  v.  Beaven,  Id. ;   Same  v.  Mabon,  Id. 

{  77.  A  subscription  paper  of  four  pagea 
construed  to  be  a  single  contract. — Chicago  Bldg. 
ft  Mfg.  Co.  V.  Peterson  (Ky.)  384;  Same  ▼. 
Beaven,  Id. ;   Same  v.  Mahon,  Id. 

I  78.  A  contract  between  a  building  company 
and  Bubscribeis  to  a  fund  for  building  a  butter 
Cactoiy  construed.— Chicago  Bldg.  ft  Mfg.  Co.  t, 
Peterson  (Ky.)  384 ;  Same  v.  Beaven,  Id. ;  Same 
r.  Mahon,  Id; 

f  78.  The  llablllt7  of  nibicrlben  to  stock 
nnder  a  contract  held  to  be  several,  unless  they 
elected  to  make  it  joint  by  becoming  delinquent 
In  payment— Chicago  Bldg.  ft  Mfg.  Co.  v.  Pe- 
terson (Ky.)  384 ;  Same  v.  Beaven,  Id. ;  Same 
V.  Mabon,  Id.  . 

I  83.  Power  of  subscribers  to  an  enterprise 
to  withdraw  and  avoid  liability  on  their  aub- 
■ciiptions  stated.— Oiicago  Bldg.  ft  Mfg.  Co.  v. 
Peterson  (Ky.)  884;  Same  t.  Beaven,  Id.; 
Same  v.  Mahon,  Id. 

V.  WEBtBERS    AND    STOOKHOXiDEBS. 

(C9  SUIMQ  OR  DEFENDING  ON  BEHALF 
OF  CORPORATION. 

f  206.  Minority  ■to<Aholdera  of  a  corponb- 
tion  may  maintain  suits  to  declare  corporate 
action  ultra  vires  and  void  after  having  first  de- 
manded action  by  the  corporation  and  been  re- 
fused.— Knapp  T.  Supreme  Commandery,  Unit- 
ed Order  of  the  Golden  Cross  of  the  World 
(Tenn.)  390. 

VX.   OFFI0EB8  AND  AGENTS. 

(A)  ELECTION   OR   APPOINTMENT, 
OUALIFICATION,  AND  TENURE. 

I  281.  The  directors  of  a  corporation  must  be 
dioeen  by  the  members— that  is,  by  the  corirara- 


tors— unless  the  latter  have  anthorized  some 
other  mode  of  choice  which  the  law  will  tolerate. 
—KHz  V.  Polish  Roman  Catholic  St  Stanislana 
Parish  (Mo.  App.)  117L 

VII.  COBPOBATE  FOWEBS  AND 
LIABILITIES. 

(A)  EXTENT  AND  EXERCISE  OF  POW- 

ERS IN  GENERAL. 

i  370.  Corporations  have  only  such  powers 
as  are  expressly  granted  or  necessarily  implied 
from  the  powers  expressly  given. — ^Knapp  v.  Su- 
preme Commandery,  Unitea  Order  of  the  Golden 
Cross  of  the  World  (Tenn.)  390. 

f  372.  All  statutes  nnder  which  a  corporate 
IMwer  is  asserted  must  be  construed  favorably 
to  the  state  from  which  the  power  emanated. — 
Knapp  V.  Supreme  Commandery,  United  Order 
of  the  Golden  Cross  of  the  World  (Tenn.)  390. 

i  393.  Equity  has  jurisdiction  to  define  the 
powers  of  corporations  and  to  declare  threaten- 
ed or  consummated  corporate  acts  Invalid.— 
Knapp  V.  Supreme  Commandery,  United  Order 
of  the  Golden  Cross  of  the  World  (Tenn.)  390. 

(B)  REPRESENTATION   OF   CORPORA- 

TION BY  OFFICERS  AND 
AGENTS. 

I  432.  From  the  facts,  held  that  it  could  be 
inferred  that  the  slander  of  plaintifC  by  defend- 
ant corporation's  a^ent  was  an  act  within  the 
general  scope  of  his  employment,  making  de- 
fendant liable  therefor.— Payton  t.  People's 
Credit  Clothing  Co.  (Mo.  App.)  GSL 

(O  PROPERTY  AND   CONVEYANCES. 

i  439.  Acts  1887,  p.  329,  c.  198,  providing 
for  the  leasing  and  disposition  of  the  property 
of  a  corporation,  applies  only  to  quasi  public, 
and  not  to  private,  corporations. — Knapp  v.  Su- 
preme Commandery,  United  Order  ot  the  Golden 
Cross  of  the  World  (Tenn.)  390. 

(F)  CIVIL  ACTIONS. 

Waiver  of  defects  in  process  in  general  bj  i^ 
pearance,  see  Appearance,  i  24. 

f  S03.  A  plea  of  privilege  to  be  sued  In  the 
county  of  defendant  s  residence  AeM  overruled 
in  view  of  Rev.  St.  1896,  art.  1194,  exceptioD  23. 
— Floresville  Oil  ft  Mfg.  Co.  t.  Texas  Refining 
Co.  (Tex.  Ov.  App.)  1«, 

X.  CONSOLIDATION. 

Of   Insurance   associations,   see   Insurance,    || 
694,  696. 

I  681.  Corporations  have  no  general  power  to 
consolidate  or  merge  with  another  corporation, 
unless  express  power  so  to  do  is  found  in  their 
charters  or  the  statntes  of  the  state  which 
created  theoL- Knapp  v.  Supreme  Commandeir, 
United  Order  of  the  Golden  Cross  of  the  World 
(Tenn.)  390. 


XL  DISSOLTTTION  AND  FOBFEITUBE 
OF  FBANCHI8E. 

f  602}4.  Act  April  23,  1907  (Laws  1907,  p. 
311,  c.  l64)  i  4,  Bubd.  5,  providing  that,  where 
a  corporation  created  under  title  21  of  a  general 
law  of  the  state  shall  fail  to  commence  active 
operations  within  three  years  after  filing  its 
charter,  the  charter  is  hereby  forfeited,  and 
it  is  dissolved,  held  not  a  basis  for  forfeiture  for 
past  omissions  on  the  part  of  the  company.— 
Reed  v.  Sampson  (Tex.  Civ.  App.)  749. 

I  596.  Under  Rev.  St.  1895,  tit  21,  arts. 
680,  681,  construed  in  connection  with  Act  April 
23,  1907  (Laws  1907,  p.  311,  c.  164)  {  4,  snbd. 
5,  the  failure  of  a  corporation  to  commence  ac- 
tive operations  within  three  years  after  filing 
its  charter  held  not  to  ipso  facto  dissolve  it;. 
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article  681  not  being  self-executing.— Beed  t. 
Sompaon  (Tex.  Civ.  1pp.)  749. 

Xn.  FOKEION  OOBPOBATIONS. 

,  i  690.  Acta  1887.  p.  829,  a  198.  held  not  to 
anthoriM  a  consolidation  and  union  of  a  do- 
mestic with  a  foreign  corporation.— Knapp  t. 
Supreme  Oranniandery,  United  Order  of  the 
€Mden  Cross  of  the  World  (Taut.)  890. 

CORRECTION. 

Of  assessment  of  taxes,  see  Taxation,  f  45S. 
Of  iriegttlarities  and  errors  at  trial,  see  Trial, 

i  412. 
Of  judgment,  see  Judgment,  i  834. 
Of  record  on  api>eal  or  writ  of  error,  see  Ap- 

-peal  and  Error,  H  636-655. 

CORROBORATION. 

Of  witness  in  general,  see  Witnesses,  f  831%. 

COSTS. 

In  action  for  construction  of  will,  see  Wilis,  | 

707. 
Questions  presented  for  review  as  to  rulings  on 

taxation  of,  see  Appeal  and  EJrror,  i  709. 

•Vn.  OHAPPEAX.  OB  EBBOB,  AHB 

ON  HEW  TBIAL  OB  MOTION 

THEBEFOB. 

I  232.  One  appealing  from  a  judgment  of 
the  circuit  court  rendered  on  appeal  from  the 
county  court  is  entitled  to  the  costs  of  the  ap- 
peal on  the  appellate  court  dismissing  the  cause 
because  the  count/  court  was  without  jurisdic- 
tion.—Price  T.  Madison  (bounty  Bank  (Ark.) 
706. 

i  234.  Where  there  was  error  requiring  a  re- 
mittitur to  cure,  costs  of  the  appeal  should  be 
taxed  against  the  appellee.— Weatherford,  M. 
W.  ft  N.  W.  By.  Oo.  T.  White  (Tex.  Civ.  App.) 
799. 

I  238.  In  trespass  to  try  title,  where  the  court 
on  rendering  judgment  for  defendant,  awarded 
him  a  writ  of  possession  wliich  was  not  justified 
1^  the  pleadings,  and  plaintiff  did  not  call  the 
error  to  the  attention  of  the  court,  the  reforma- 
tion of  the  judgment  in  that  respect  on  appeal 
will  not  relieve  plaintiff  from  the  costs  of  appeal. 
— McKee  v.  West  (Tex.  Civ.  App.)  1136. 

COUNTERCLAIM. 

See  S«t-Oif  and  Counterclaim. 

COUNTERFEITING. 

See  Forgery. 

COUNTIES. 

See  Municipal  O>rporations. 

County  attorneys,  see  District  and  Prosecuting 
Attorneys. 

Validity  of  contract  by  attorney  to  secure  con- 
tract from  county,  see  Contracts,  i  131. 

X.  OBEATION,    ALTEBATIOir,   EXIST- 

ENOE,  AITS  FOI.ITI0AI. 

FUlTOTIOIfS. 

Judicial  notice,  see  Criminal  Law,  f  304. 

XI.  OOVEBNMEKT  AITO   OFFICEBS. 

(B)  COUNTY  SEAT. 

Judgment  on  election  contest  as  t>ar  to  pro- 
ceieding  to  enjoin  issue  of  bond  relating  to 
county  seat  removal,  see  Judgment,  |  739. 


Presumption  as  to  performance  of  official  duty, 
see  Evidence,  {  $3. 

Bight  of  dower  in  land  dedicated  for  county 
seat  before  conveyance  to  husband  of  claim- 
ant, see  Dower,  {  12. 

I  34.  Under  Const,  art  9,  I  2,  and  Bev.  St 
1895;  art  813,  a  certificate  of  the  county  com- 
missioners designating  the  geographical  center 
of  the  county  held  sufficient— Kilgore  t.  Jackson 
(Tex.  Civ.  App.)  819. 

f  34.  Under  Const,  art  9,  I  2,  and  Bev.  St 
lw5,  arts.  &13,  815,  county  commissioners,  in 
desi^ating  the  center  of  a  county,  held  not  au- 
thorized to  exclude  from  consideration  that  part 
of  the  county  covered  by  waters,  navigable  or 
otherwise.— Kilgore  v.  Jackson  (Tex.  Civ.  App.) 
819. 

J '84.  Under  Bev.  St.  1895,  art.  813,  a  cer- 
tificate of  the  land  commissioners  designating 
the  geographical  center  of  a  county  held  conclu- 
sive.—Kilgore  V.  Jackson  (Tex.  Civ.  App.)  819. 

{  35.  Under  Const  art  9,  f  2,  and  under 
Bev.  St  1895,  arts.  813,  815,  the  failure  of  the 
records  of  a  judge  to  show  that  in  the  deter- 
mination of  the  result  of  an  election  to  remove 
a  county  seat,  the  place  to  which  the  county 
seat  was  to  be  removed  was  within  five  miles  of 
the  geographical  center,  held  not  to  render  his 
order  declaring  the  result  of  the  election  void. 
—Kilgore  v.  Jackson  (Tex.  Civ.  App.)  819. 

I  35.  An  order  of  a  judge  in  a  county  seat 
removal  election  held  to  include  a  determination 
that  the  place  to  which  the  county  seat  was 
removed  was  within  five  miles  of  the  center  of 
the  county.— Kilgore  v.  Jackson  (Tex.  Civ.  App.) 
819. 

§  35.  Under  Const  art.  9,  f  2,  and  Bev.  St 
1^5,  arts.  813,  815,  an  order  of  a  county  judge 
declaring  the  result  of  a  county  seat  removal 
election  held  not  to  be  attacked.— Kilgore  v. 
Jackson  (Tex.  Civ.  App.)  819. 

m.  PBOFEBTT,  OOKTBAOTS,  ANB 
INABILITIES. 

(A)  PUBLIC  BUILDINGS  AND  OTHER 
PBOPBBTT. 

i  104.  Effect  of  a  deed  executed  to  take  the 
place  of  a  former  destroyed  one  donating  land 
for  a  county  seat  stated.— Van  Pelt  v.  Parry 
(Mo.)  425. 

i  108.  Under  Bev.  St  1855,  c.  44,  |§  6,  8, 
and  chapter  45,  held,  that  a  county  could  es- 
tablish a  permanent  county  seat  on  land  already 
owned  by  it,  and  a  subsequent  sale  as  swamp 
land  of  a  tract  containing  the  town  would  not 
pass  uncoveyed  lots,  county  buildings  etc. — Van 
Pelt  V.  Parry  (Mo.)  425. 

(B)  CONTBACTS. 

I  121.  The  fiscal  court  of  a  county  cannot 
bind  itself  by  parol. — Fiscal  Court  of  Brecken- 
ridge  County  v.  Board  of  Trustees  of  Town  of 
Hardinsburg  (Ky.)  20& 

IV.  FISCAL  MANAGEMENT,  PUBUO 

DEBT,  SEOUBITIES,  AND 

TAXATION. 

Attorney's  lien  in  action  by  tax  payer  on  be- 
half of  tax  payers  of  county,  see  Attorney 
and  Client,  §  1^. 

Jurisdiction  of  action  to  compel  depositary  of 
county  fund  to  pay  interest  in  United  States 
currency,  see  Courts,  {  124. 

Mandamus  at  instance  of  county  taxpayer,  see 
Mandamus,  {  23. 

i  196.    An  attorney  employed  by  a  taxpayer 

to   prevent   the    illegal    expenditure   of   county 

money,  or  to  recover  county  money  illegally  ex- 

I  pended,   must   look   alone   to  the   taxpayer   for 
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gee  Appeal  and  Error,  {  373. 

f  208.  A  ooonty  cannot  be  sned  except  on  an 
ezpreaa  contract— Marion  County  T.  Bivea  & 
MoOhord  (Ky.)  809. 

COUNTY  SEATS. " 

See  Countiet,  H  34,  36. 

COURTS. 

Jnaticea'  eourta.  aee  Jostioea  of  the  Peace. 
Mandamns  to  inferior  ooarts,  see  Mandamns, 

161. 
Piovince  of  court  and  jary,  lee  Trial,  H  191- 

200. 
Hemoval  of  action  from  state  court  to  United 

States  court,  see  Removal  of  Caoaes. 
Reyiew  of  decisions,  see  Appeal  and  Error. 
Ri|;ht  to  trial  by  jury,  see  Jury,  g  14. 
Tnai  by  court  without  jury,  see  Trial,  {'395. 
Jnriadiction    of    proceedings    affecting    particu- 
lar classes   of   persons,    see   Guardiui    and 

Ward,  i  144. 
Jurisdiction  of  proceedings  affecting  tmstee  in 

bankruptcy,  see  Bankruptcy,  (  295. 
Of   action    for    accounting   by   guardian,     see 

Guardian  and  Ward,  {  144. 
Of  criminal  prosecutions,  see  Criminal  Law,  {{ 

90-101. 

X.  MATURE,  EXTENT,  Ain>  JEXEBOISE 
OF  JUBI8DIOTION  IX  OEKEKAI.. 

To  jurisdiction  of  state  court  in  action  against 
'   trustee  in  bankruptcy,  see  Bankruptcy,  |  293. 

I  35.  Tbe  presumption  is  that  a  court  of  rec- 
ord, while  sitting  and  performing  its  functions, 
is  lawfully  assembled.— State  t.  Bush  (Mo.  App.) 
670. 

I  35.  The  fact  that  the  several  judges  of  tbe 
county  court  met  at  adjourned  sessions  is  con- 
clusive evidence  that  the  regular  term  of  court 
had  not  expired,  and  the  nresumption  is  that 
they  would  not  have  assembled  as  a  court  unless 
there  had  been  an  adjourned  session,  or  on 
statutory  notice.— State  v.  Bush  (Mo.  App.)  670. 

i  37.  Since  consent  cannot  give  jurisdiction 
of  tbe  subject-matter  where  none  exists,  the 
question  of  jurisdiction  of  the  subject-matter 
may  be  raised  at  any  time. — Price  v.  Madison 
County  Bank  (Ark.)  706. 

i  37.  Rule  governing  attack  on  jurisdictional 
defects  stated.— Kingman-St.  Louis  Implement 
Co.  V.  Bantley  Bros.  Hardware  Co.  (Mo.  App.) 
500. 

H.  ESTABUSHHENT,    OBOAHIZA- 

TION,  AMD  PBOCEDUBE  ZM 

OEMERAIb 

(O  RULES  OF  COURT  AND  CONDUCT  OF 

BUSINESS. 

I  82.  Rules  as  to  presenting  assignments  of 
error,  being  for  tbe  convenience  of  appellate 
courts  to  aid  in  the  orderly  dispatch  of  busi- 
ness, held  directory  only,  and  waivable  by  the 
courts.— Mitchell  t.  Rushing  (Tex.  Civ.  App.) 
582. 

(D)  RULES  OP  DECISION,  ADJUDICA- 
TIONS, OPINIONS,  AND  RECORDS. 

I  89.  As  far  as  statutes  affect  a  contest  of  a 
local  option  election,  held,  the  Supreme  Court 
will  put  its  own  construction  thereon,  instead 
of  following  that  of  the  Court  of  Criminal  Ap- 
peals.—Griffin  v.  Tucker  (Tex.)  635. 
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peals. — Atchison,  T.  & 
tTei.  Civ.  App.)  llSa 

i  92.  Inference  from  remarks  of  the  Omit 
of  Appeals  outside  the  point  of  decision  shonld 
not  be  drawn  against  express  decisions  of  tha 
Supreme  Court.— Crohn  t.  Clay  County  Stat* 
Bank  (Mo.  App.)  488. 

{  104.  The  Court  of  Civil  Appeals  is  not  re- 
quired by  the  statute  to  render  written  opinions 
in  affirmed  cases  which  cannot  be  taken  to  tha 
Supreme  Court  by  writ  of  error.- Wright  t. 
Hooker  (Tex.  Civ.  App.)  765. 

I  114.  The  entry  of  nunc  pro  tunc  orders  of 
adjournment  on  each  day  the  court  was  in  ses- 
sion during  the  term  to  correct  the  records  XtU 
proper.— State  v.  Bush  (Mo.  App.)  670. 

(  116.  Papers  filed  in  a  criminal  case  becoms 
a  part  of  the  record  and  cannot  be  chan^,  ex- 
cept by  order  of  the  court  after  full  heannc  and 
as  authorized  by  law.— Carroll  t.  State  (Tex:.  Cb 
App.)  1031. 

m.  oown  OF  oemxbai.  obko- 

IKAX  JUBZSDXOTIOM. 

(A)  GROUNDS  OF  JURISDIOTION  IN 
GENERAL. 

i  120.  The  circuit  court  has  no  Jnrisdictiaa 
of  a  suit  to  enjoin  a  county  judge's  judgment 
imposing  a  fine  of  $5  under  Cat.  Code  Prac.  I 
284.— Barnes  v.  Bamett  (Ky.)  997. 

i  121.  In  an  action  for  conversion  tbe  dis- 
trict court  held  to  be  without  jurisdiction  in 
the  action.— Lindale  Brick  Co.  v.  Smith  (Tex. 
Civ.  App.)  668. 

I  121.  In  an  action  for  damages,  the  interest 
forms  a  part  of  the  damages,  and  if  the  amount 
of  the  damages  and  interest  exceed  tbe  jurisdic- 
tional amount  the  court  has  no  jurisdiction  of 
the  action.— International  &  O.  N.  B.  Oo.  T. 
Flory  (Tex.  Civ.  App.)  1116. 

(B)  COURTS  OP  PARTICJULAB  STATES. 

{  124.  An  action  to  compel  a  d^Msitoty  of 
county  funds  selected  under  Acta  1907,  p.  113, 
to  pay  interest,  held  within  the  jurisdiction  oi 
the  circuit  court  under  Const  art  7,  i  11,  and 
not  within  the  jurisdiction  of  the  county  court 
under  section  ZS.— Price  t.  Madison  County 
Bank  (Ark.)  706. 

{  142.  The  circuit  court  of  the  dty  of  St 
Louis,  like  all  other  drcnit  courts  in  the  state, 
is,  to  all  intents  and  purposes,  a  court  of  gen- 
eral Jurisdiction.— Chicago,  B.  &  Q.  Ry.  Co.  ▼. 
Gildersleeve  (Mo.)  86,  97;  Chicago  &  A.  Ry. 
Co.  V.  Same  (Mo.)  96. 

VX.  OOUBTS  OF  APPEZXATE  JITBU- 
DICTIOM. 

(B)  COURTS  OP  PARTICULAR  STATES. 
i  223.  Tbe  Court  of  Appeals  held  without 
jurisdiction  of  an  appeal  in  an  action  for  of- 
ficial salary,  where  the  amount  involved  was  but 
$126,  though  an  affirmance  would  entitle  plain- 
tiff to  such  salary  for  his  full  term,  whidt 
would  be  more  than  the  jurisdictional  amount- 
Town  of  Beaver  Dam  v.  Stevens  (Ky.)  320. 

I  231.  The  Court  of  Appeals  keM  without 
jurisdiction  on  appeal  from  an  order  sustain- 
ing a  demurrer  to  a  writ  of  mandamns  in  a  mat- 
ter involving  an  estate  largely  in  excess  of 
$4,600.— State  ex  rel.  Ashton  v.  Imei  (Mo. 
App.)  97. 
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OOMITT. 

(B)  STATE  OOUBTTS  AND  UNITED 
STATES  OOUBTS. 
I  489.  A  state  ooart  held  to  have  JnilBdiction 
of  an  action  to  recover  damages  to  an  inter- 
atate  Bhipment  of  live  stock  under  Act  Cong. 
June  28,  1906,  c.  3591,  {  7,  34  Stat.  695  (U.  S. 
Gomp.  St  Sapp.  1907,  p.  900).— LouiarUle  & 
N.  B.  Co.  T.  Scott  (Ky.)  99a 

COVENANTS. 

In  contract  to  sublease  land  for  mining,  we 

Mines  and  Minerals,  |  62. 
In  insurance  policies,  see  Insurance,  fi  330, 

336. 

I.  BEQUISITES  AKB  VAUDITT. 

(A)  EXPRESS  COVENANTS. 
Covenant  of  warranty  on   assignment  of  ex- 
pectancy, see  Assignments,  I  8. 

(B)  IMPLIED  COVENANTS. 

I  20.  A  purchaser  of  lots  in  a  residence 
block  keM  precluded  from  maintaining  a  wagon 
and  feed  yard  thereon,  through  an  implied  cove- 
nant In  his  deed.— Ijowrance  t.  Woods  (Tez. 
Civ.  App.)  551. 

{  20.  The  date  when  defendant  received  a 
d^ed  to  lots  AeM  properly  considered  the  date 
of  his  purchase,  and  not  a  prior  date  when  he 
made  a  partial  payment  for  the  lots,  taking  a 
receipt  therefor,  as  affecting  notice  to  him  tbat 
the  block  had  been  designated  by  the  townsite 
company  as  residence  property  exclusively. — 
Low  ranee  v.  Woods  (Tex.  Civ.  App.)  551. 

IV.  ACTIONS  FOB  BBEAOH. 

i  121.  Where  an  nnsoccessful  suit  was  Insti- 
tuted, at  grantor's  instigation,  to  teat  his  right 
and  paramount  title  to  land  conveyed,  as  against 
thinf  parties  claiming  it,  it  is  not  the  rule  that 
the  grantee  suing  for  a  breach  of  warranty  must 
still  show  that  the  title  under  which  be  was  oust- 
ed was  paramount  to  that  of  bis  grantor. — Landes 
▼.  Matthews  (Mo.  App.)  1185. 

f  122.  In  an  action  for  breach  of  warranty  of 
tide,  evidence  held  to  show  that  a  prior  unsuc- 
cessful suit  by  plaintiffs  against  third  parties 
claiming  ground  covered  by  the  deed  on  which 
action  was  based  was  instituted  by  defendant's 
authority.— Landes  v.  Matthews  (Mq.  App.)  1185. 

COVERTURE. 

See  Husband  and  Wife. 

CREDIBILITY. 

Of  witness,  see  Witnesses,  If  381^-408. 

CREDIT. 

Reports  as  to  credit  of  persons  engaged  io  btUl- 
ness,  see  Mercantile  Agencies,  (  1. 

CREDIT  INSURANCE. 

See  Insnrance,  H  168,  482,  511,  665. 

CREDITORS. 

See  Bankruptcy;    Creditors'  Suit;   Fraodnlent 

Conveyances. 
Of  intestate,   see  Descent'  and  Distribution,  I 

162. 
Remedies    against   surety,    see    Principal    and 

Surety,  |  139. 


CREDITORS'  SUIT. 

I  86.  The  lien  obtained  on  the  equitable  as- 
sets of  a  debtor  by  a  creditor's-  suit  attaches 
thereto  from  the  time  of  service  of  process,  or  on 
the  filing  of  the  bill  and  suing  out  of  process. — 
Plummer  &  Davis  v.  School  Dist.  No.  1  of 
Marianna  (Ark.)  lOlL 

I  36.  Creditors  of  a  contractor,  constructing 
a  building  for  a  school  district  instituting  a  suit 
against  the  district  and  the  contractor  to  apply 
the  funJs  in  the  hands  of  tlie  directors  to  the 
payment  of  their  debts  against  the  contractor, 
held  entitled  to  a  preference  over  other  creditors 
subsequently  instituting  audi  a  suit. — Plummer  & 
Davis  V.  School  Dist  No.  1  of  Marianna  (Aric) 
lOlL 

CRIMINAL  LAW. 

Arrest  of  accused,  see  Arrest,  |  65. 

Bail,  see  Bail,  iS  66-77. 

Indictment,  information,  or  complaint,  see  In- 
dictment and  Information. 

Prosecuting  officers,  see  District  and  Prosecut- 
ing Attorneys. 

Olfentet  iy  particular  clatiea  of  pertotu. 
See  Infants,  f  68 ;  Master  and  Servant,  i  79. 

Particular  otfentet. 

See  Blasphemy;  Buivlarr;  Conspiracy,  SS  41- 
48;  Foreery;  Homicide;  Incest;  Larceny; 
Libel  and  Slander,  {  159 ;  Rape ;  Robbery ; 
Seduction,  {g  36,  39 ;  Sodomy. 

Against  liquor  laws,  see  Intoxicating  Liquors,  i 

Carrying  weapons,  see  Weai>ons,  %  17. 

Defacing  brands  on  lumber,  see  Logs  and  Log- 
ging, f  37. 

Engaging  in  business  without  license,  see  Li- 
censes, {42.  . 

Violation  of  law  relating  to  payment  of  wages, 
see  Master  and  Servant,  |  79. 

IV.  JITBISDIOTXON. 

i  90.  In  view  of  the  meaning  of  "accused" 
and  "defendant,"  under  Pen.  Code  1895.  art.  25, 
held  that  a  justice  of  the  peace  does  not  act  as 
a  magistrate  in  a  court  or  inquiry,  under  Code 
Cr.  Proc  1895,  art  Wl.— Brown  v.  State  (Tex. 
Cr.  App.)  139. 

{  90.  One  justice  of  the  peace  as  such  cannot 
sit  in  the  precinct  of  another  justice,  and  take 
jurisdiction  of  matters  arising  therein,  under 
Rev.  St.  1805,- arts.  1564,  1566,  and  hence  can- 
not hold  a  court  of  inquiry  under  Code  Cr. 
Proc.  1895,  art.  941,  in  another  justice's  pre- 
cinct—Brown v.  State  (Tex.  Cr.  App.)  139. 

i  90.  Ordinarily  one  justice  of  the  peace  has 
no  authority  to  take  cognizance  of  proceedings 
within  the  limits  of  the  jurisdiction  of  another 
justice,  and  statutes  permitting  it  are  to  be 
strictly  construed ;  and,  where  by  statute  cer- 
tain proceedings  must  be  had  before  a  proper 
i'ustice,  no  other  justice  can  take  jurisdiction. — 
Jrown  V.  State  (Tex.  (3r.  App.)  139. 

I  90.  A  justice  of  the  peace  has  audiority  to 
sit  as  a  magistrate  under  the  express  provisions 
of  Oode  Cr.  Proc.  1895,  art  41 ;  but  in  view  of 
article  62,  providing  that  when  a  magistrate 
sita  to  inquire  into  a  criminal  accusation,  bis 
court  is  called  an  examining  court,  but  his  au- 
thority as  a  magistrate  is  entirely  distinct  from 
his  jurisdiction  as  a  justice  of  the  peace.— Brown 
v.  State  (Tex.  Cr.  AppO  139. 

I  90.  The  jurisdiction  of  a  justice  of  the 
peace  is  only  that  fixed  by  the  Constitution  and 
statutes ;  _  and,  as  a  general  rule,  any  exercise 
of  jurisdiction  by  him  beyond  his  prescribed 
power  is  void. — Brown  v.  State  (Tex.  Cr.  App.) 
139. 

I  101.  Under  Rev.  St.  1899,  art.  18,  U  13, 
18,  19  (Ann.  St  1906,  pp.  4909-4911),  the  St 
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Loais  Court  at  Criminal  Gonection  held  to  have 
no  jurisdiction  of  a  misdemeanor  committed  In 
St.°  Louis  by  tlie  transfer  of  an  information 
filed  in  the  circuit  court  of  the  city,  as  such 
proceedings  can  only  be  instituted  in  the  Court 
of  Criminal  Correction.— State  t.  Cariot  (Mo. 
App.)  612,  518. 

X.  EVIDEirOE. 

(A)  JUDICIAL  NOTICE.  PRESUMPTIONS, 
AND  BURDEN  OF  PROOF. 

Evidence  of  confession  for  purpose  of  impeach- 
ment, see  Witnesses,  g  390. 

In  prosecution  for  offense  against  liqaor  law, 
see  Intoxicating  Liquors,  |  233. 

In  prosecution  for  seduction,  see  Seduction,  | 

i  804.  Thongh  the  court  takes  Judicial  no- 
tice of  the  boundaries  of  a  county  in  the  state, 
it  does  not  take  judicial  notice  of  the  county  in 
which  an  unincorporated  town  is  situated. — 
State  T.  Bush  (Mo.  App.)  670. 

(B)  FAC!TS  IN  ISSUE  AND  RELEVANT 
TO  ISSUES,  AND  RES  GESTiEl. 

i  349.  The  state  may  prove,  as  a  circum- 
stance to  show  flight  of  accused,  that  he  was 
incarcerated  in  the  general  jail  in  a  distant 
city,  charged  with  the  crime.— -Cabrera  v.  State 
(Tex.  Cr.  App.)  1064. 

i  361.    Under  C!ode  Cr.  Proc.  1895,  art  791, 

where  the  explanatory  matter  offered  in  evi- 
dence is  not  a  part  of  a  conversation  already  in- 
quired atx>at,  it  must  be  necessary  to  explain 
uie  acts  or  statements  introduced  by  the  ad- 
verse party.— Potts  t.  State  (Tex.  Cr.  App.) 
535. 

(  366.  Statements  made  by  decedent  almost 
immediately  after  the  firing  of  the  fatal  shot 
held  admissible  as  a  part  of  the  res  gestse*— 
Puryear  t.  State  (Tex.  Cr.  App.)  1042. 

(O  OTHER  OFFENSES,  AND  CHARAC- 
TER OF  ACCUSED. 

i  369.  All  of  the  transaction  in  which  the 
offense  was  conmiitted  may  be  f^iven  in  evideooe, 
though  it  shows  another  crune.— Bennett  t. 
Conmionwealth  (Ky.)  332. 

(F)  ADMISSIONS,   DECLARATIONS,   AND 

HEARSAY. 

I  412.  Notes  found  on  accused  while  in  jail 
with  other  prisoners,  and  which  he  attempted 
to  pass  to  a  visitor,  and  which  showed  the 
writers  were  prepaiing  to  arrange  for  alibis, 
held  competent  evidence  against  him. — 0>m- 
monwealth  v.  Ellis  (Ky.)  973. 

{  419.  Evidence  in  a  prosecution  for  viola- 
tion of  the  local  option  law  held  inadmissible 
as  hearsay.— Ross  v.  State  (Tex.  Cr.  App.) 
1034. 

(G)  ACTS  AND  DECLARATIONS  OF  (30N- 
SPIRATORS    AND    CODEFENDANTS. 

(  423.  Where  two  or  more  persons  act  to- 
gether, any  acts  or  declarations,  prior  to  the 
commission  of  the  crime,  illustrating  the  pur- 
pose and  animus  or  probable  co-operation  of 
the  parties  in  the  commission  of  the  crime,  are 
admissible. — Cabrera  t.  State  (Tex.  Cr.  App.) 
1064. 

i  ^3.  On  a  trial  for  homicide,  alleged  to 
have  been  committed  by  accused  and  a  code- 
fendant  acting  together,  evidence  that  the  co- 
defendant  was,  prior  to  the  homicide,  seen  go- 
ing to  the  place  of  the  homicide,  held  admissi- 
ble.—Cabrera  V.  State  (Tex.  Cr,  App.)  1054. 

{  424.  After  the  consummation  of  the  con- 
spiracy, the  acts  and  declarations  of  the  co- 
conspirators do  not  bind  each  other. — CJommon- 
wealth  V.  Ellis  (Ky.)  973. 


f  427.  It  cannot  be  shown  that  defendant  be- 
longed to  a  band  of  consjdrators,  by  hearsay 
declarations  of  the  conspirators  themselves. — 
CJoinmonwealth  v.  Ellis  (Ky.)  973. 

(H)  D0C5UMBNTARX  EVIDENCE  AND  EX- 
CLUSION or  PAROL  EVIDENCE 
THEREBY. 

I  429.  A  marriage  license  and  return  held 
admissible  in  evidence,  without  proof  that  the 
person  signing  the  return  as  justice  of  the  peace 
was  such  in  fact. — Baker  v.  State  (Tex.  Cr. 
App.)  542. 

(I)  OPINION  EVIDENCE. 

f  478.    An  expert  on  gunshot  wounds  is  com- 

Setent  to  testi^  that  the  bullet  which  killed 
ecedent  entered  in  the  back  near  the  right 
shoulder  blade,  and  that  the  point  of  exit  was 
the  wound  in  front  of  the  body  on  the  left 
breast— Cabrera  v.  State  (Tex.  (Jr.  App.)  1054. 

(K)  CONFESSIONS. 
i  584.    A  confession,  standing  alone,  A«U  not 
to   justify    a   conviction. — ^Brown   v.    Common- 
wealth (Ky.)  945. 

(M)  WEIGHT  AND  8UFFICIENC5T. 
In  partioular  criminal  proteoutiona. 
See  Burglary,  f  41;   Conspiracy,  |  47;    Homi- 
cide, j|  252-254;   Incest,  tli;   Larceny,  H 
56,  69;    Robbery,  t  24. 
For  carrying  weapons,  see  Weapons,  f  17. 

I  564.  In  a  prosecution  for  violation  of  the 
local  option  law,  evidence  of  a  sale  of  liqaor 
at  a  certain  unincorporated  town,  witbont  show- 
ing in  what  connty  such  town  is  located,  is  in- 
sufficient to  fix  the  venue,  and  therefore  fails 
to  show  any  offense. — State  t.  Boah  (Mo.  App.) 
670. 

XI.  TIHE    OF   TBIAIi    AllS    OOllTni- 
VANCE. 

I  688.  Where  the  facts  which  accnaed  ex* 
pected  to  show  by  a  witness,  in  order  to  pro- 
cure whom  he  asked  a  continuance,  were  not 
material  or  probably  true,  and  the  evidence 
tended  to  show  collnsion  between  accused  and 
the  absent  witness,  a  continuance  was  properly 
denied.— Myers  T.  State  (Tex.  Cr.  App.)  1<»2. 

I  500.    The  coart  held  to  have  abased  its  dia- 

cretion    in    denying    accused    a    continuance.— 
Smith  V.  Commonwealth  (Ky.)  36& 

I  590.  The  refusal  to  postpone  a  case  for 
24  hoars  to  enable  accused  to  file  a  plea  of 
former  jeopardy  Jield  not  erroneous.- Robinson 
V.  State  (Tex.  Or.  App.)  1037. 

i  594.  Application  for  continuance  for  al>- 
sence  of  witness  held  insufficient,  where,  on  mo- 
tion for  new  trial,  the  witness  makes  affidavit 
be  would  not  have  testified  as  daimed. — Smith 
v.  State  (Tex.  Cr.  App.)  146. 

I  598.  Defendant  held  not  entitled  to  contin- 
uance for  absent  witness,  who,  as  known  to 
defendant  at  the  precedini'  term,  was  not  sub- 
poenaed.— Smith  v.  State  (Tex.  Or.  App.)  145. 

i  598.  A  postponement  of  a  criminal  case  to 
procure  testimony  of  witnesses  held  properly 
refused.— Ross  t.  State  (Tex.  Cr.  App.)  1034. 

J  600.  Denial  of  an  application  for  a  con- 
tinuance for  absence  of  certain  witnesses  for  ac- 
cused held  not  prejudicial.- Freeman  t.  Com- 
m<Miwealth  (Ky.)  917. 

I  603.  An  affidavit  hOd  insufficient  to  a«l- 
tborize  a  third  continuance. — Freeman  t.  Com- 
monwealth (Ky.)  917. 

i  003.  An  application  for  continnance  for 
the  absence  of  a  witness,  which  did  not  Show 
whether  the  witness  had  permanently  I«(t  the 
state,  and  did  not  show  any  probabill^  that 
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the  witness  would  ever  return  to  the  state  was 
defective.— Ross  v.  State  (Tei.  Cr.  App.)  1034. 

XII.  TBIAI.. 

(A)  PRELIMINARY  PROCEEDINGS. 

§  621.  The  refusal  to  require  the  state  to 
try  accused  on  a  prior  indictment  held  not  erro- 
neous.—Robinson  V.  State  (Tex.  Cr.  App.)  1037. 

(C)  RECEPTION  OF  EVIDENCE. 

$  (505.  The  exclusion  of  witnesses  from  the 
courtroom  is  largely  discretionary,  and  i>arties 
not  desiring  to  suffer  by  the  rule  for  the  sepa- 
ration of  witnesses  should  exercise  dilisence  to 
see  that  their  witnesses  obey  it. — Common- 
wealth V.  Ellis  (Ky.)  073. 

(E)  ARGUMENTS  AND   CONDUCT  OP 
CX>UNSEL. 

%  714.  Under  Code  Cr.  Proc.  1895,  art.  823, 
the  action  of  the  district  attorney,  on  a  trial 
for  murder,  in  referring  on  cross-examination 
to  accused's  former  conviction,  and  in  com- 
menting thereon  in  his  argument,  held  reversi- 
l>le  error.— Benson  v.  State  (Tex.  Cr.  App.) 
1049. 

i  720.  Statement  of  commonwealth  attorney 
held  an  inference  not  unauthorized  by  the  evi- 
dence.— Cox  V.  Commonwealth  (Ky.)  282. 

i  720.  Much  latitude  is  allowed  a  common- 
wealth attorney  in  the  prosecution  of  his  case; 
the  only  limitation  bein^  that  he  must  confine 
himself  to  the  facts  in  evidence  and  the  fair  and 
reasonable  deductions  and  conclusions  to  be 
drawn  therefrom.— Cox  v.  Commonwealth  (Ky.) 
282. 

S  721.  Under  Code  Cr.  Proc.  1805,  art  770, 
'iild  reversible  error  for  the  state's  attorney  to 
state  in  argument  that  accused's  failure  to  tes- 
tify for  himself,  on  his  former  trial  showed  that 
his  present  testimony  was  false.— Hare  v.  State 
(Tex.  Cr.  App.)  ^44. 

S  721.  A  remark  of  the  prosecuting  attorney 
Jicld  not  a  comment  on  accused's  failure  to  tes- 
tify.—Cabrera  v.  State  (Tex.  Cr.  App.)  1054. 

§  723.  Argument  of  commonwealth's  attor- 
ney held  not  improper. — Gipson  v.  Common- 
wealth (Ky.)  334. 

1 .726.  The  prosecuting  attorney's  state- 
ments in  argument  as  to  why  a  witness  was 
absent  held  a  proper  reply  to  the  statements 
of  accused's  counsel  as  to  his  credibility. — 
Myers  v.  State  (Tex.  Cr.  App.)  1032.- 

(F)  PROVINCE  OF  COURT  AND  JURY  IN 

GENERAL. 

§  753.  Where  there  is  any  evidence  tending 
to-  show  guilt,  held,  a  peremptory  instruction 
may  not  be  given. — Bennett  v.  Commonwealth 
(Ky.)  332. 

f  762.  An  instruction  in  a  homicide  case  held 
not  misleading. — Cabrera  v.  State  ('fex.  Cr. 
App.)  1054. 

§  7(53.  Instructions  held  not  erroneous  as  di- 
recting the  jury  to  find  accused  guilty  of  either 
murder  in  the  second  degree  or  manslaughter. — 
Benson  v.  State  (Tex.  Cr.  App.)  1040. 

§  763.  An  instruction  on  impeaching  testi- 
mony held  erroneous,  as  on  the  weight  to  be 
given  testimony. — Benson  v.  State  •  (Tex.  Cr. 
App.)  1019. 

(G)  NECESSITY,  REQUISITES.  AND  SUF- 

FICIENCY OF  INSTRUCTIONS. 

In  particular  criminal  prosecution!. 

See  Conspiracy,  §  48 ;  Libel  and  Slander,  §  159, 

§  780.  In  a  prosecution  for  robbery,  a  charge 
on  accomplice  testimony  and  its  corroboration 


held  improper 
1036. 


'.- Early  v.  State  (Tex.  Cr.  App.) 

§  780.  An  instruction  on  the  testimony  of  an 
accomplice  held  sutliciently  favorable  to  ac- 
cused.— Puryear  v.  State  CTex.  Cr.  App.)  1042. 

%  784.  Beld  unnecessary  under  the  evidence 
in  a  homicide  case  to  charge  on  circumstantial 
evidence.— Potts  v.  State  (Tex.  Cr.  App.)  535. 

i  784.  The  refusal  to  charge  on  circumstan- 
tial evidence  in  a  homicide  case  held  proper 
under  the  evidence.— Cabrera  v.  State  (Tex. 
Cr.  App.)  1054. 

{  814.  Where  on  the  trial  of  a  Mexican  for 
murder,  there  was  nothing  suggesting  the 
necessity  of  a  charge  that  the  jury  must  not 
allow  the  fact  that  accused  was  a  Mexican  to 
influence  them,  the  refusal  to  so  charge  was 
not  erroneous.— Cabrera  v.  State  (Tex.  Or. 
App.)  1054. 

§  814.  Where,  on  the  trial  for  the  murder  of 
the  district  judge,  there  was  nothing  suggest- 
ing the  necessity  of  a  charge  that  the  jury 
must  not  consider  the  bare  fact  that  decedent 
was  a  district  judge,  the  refusal  to  so  rliarge 
was  not  erroneous. — Cabrera  v.  State  (Tex.  Cr. 
App.)  1054. 

§  822.  When  the  instrtictions  as  a  whole  pre- 
sent the  entire  law  of  the  case,  they  are  suflS- 
cient. — Wheat  v.  Commonwealth  (Ky.)  2<i4. 

J  822.  The  court,  in  testing  the  sufficiency 
of  a  charge,  mnst  consider  the  instructions  as  a 
whole.— Purj-ear  v.  State  (Tex.  Cr.  App.)  1042. 

(H)  REQUESTS  FOR  INSTRUCTIONS. 

f  824.  The  failure  to  limit  the  use  of  im- 
peaching testimony  held  not  erroneous  under 
the  evidence.- Pujyear  v.  State  (Tex.  Cr.  App.) 
1042. 

§  829.  On  a  trial  for  homicide,  the  refusal  to 
give  an  instruction  held  not  erroneous,  in  view 
of  the  evidence  and  the  instructions  given.— 
Cabrera  v.  State  (Tex.  Cr.  App.)  1054. 

(J)  CUSTODY.  CONDUCT,  AND  DELIB- 
ERATIONS OP  JURY. 
§  855.  The  ijractice  of  writing  out  the  tes- 
timony of  witnesses  by  the  jury  after  retire- 
ment and  using  the  writing  in  arriving  at  a 
verdict  is  not  to  be  commended. — Gipson  v. 
Commonwealth  (Ky.)  334. 

$  864.  The  trial  court's  action  in  a  murder 
prosecution  in  permitting  the  jury  to  inspect 
the  fatal  bullets  in  the  courtroom  held  proper. — 
Potts  V.  State  (Tex.  Cr.  App.)  535. 

Xni.  MOTIONS   FOR   NEW   TRIAL 
AND   IN   ARREST. 

§  913.  Where  there  was  an  agreed  statement 
of  facts  filed,  the  death  of  the  presiding  judge, 
after  the  trial  and  before  the  statement  of  facts 
was  made  up,  was  no  ground  for  a  new  trial. — 
Ellis  V.  State  (Tex.  Cr.  App.)  543. 

5  941.  A  new  trial  on  the  ground  of  newly 
discovered  evidence  held  properly  refused  in  a 
murBer  case. — Cox  v.  Commonwealth  (Ky.)  282. 

i  946.  A  motion  for  a  new  trial  and  in  ar- 
rest of  judgment  cannot  be  made  together  and 
at  the  same  time,  for  a  motion  in  arrest  is  a 
waiver  of  a  motion  for  new  trial. — Palmer  v. 
State  (Tenn.)  1022. 

§  0.56.  On  motion  for  new  trial  in  a  homicide 
case  on  the  ground  that  a  juror  had  stated  in 
the  jury  room  that  accused  was  guilty,  etc., 
afhdavits  held  to  sustain  a  finding  that  the  jury 
did  not  make  the  alleged  improper  statements. 
—Potts  V.  State  (Tex.  Cr.  App.)  535. 

§  056.  Under  Code  Cr.  Proc.  1895,  art.  821, 
counter  affidavits  are  receivable  on  a  motion 
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for  a  new  trial,  and  the  court  may  receive  oral 
proof  on  the  iBBue.— Pickett  v.  State  (Tei,  O. 
App.)  1039. 

I  872.  A  motion  in  arrest  mnst  rest  on  mat- 
ter of  record.— Palmer  v.  State  (Tenn.)  1022. 

{  974.  A  motion  in  arrest  must  state  8];>ecifi- 
cally  the  grounds  on  which  it  is  based.— Palmer 
y.  State  (Tenn.)  1022. 

XV.  APPEAX.  AND   EKBOB,  AXD 
CERTIOBABI. 

(A)  FORM  OF  REMEDY,  JURISDICTION, 

AND  BIGHT  OF  REVIEW. 

I  1020.  A  judgment  of  the  county  court  in 
a  criminal  case  appealed  from  a  justice  court 
is  not  appealable  when  the  fine  ia  under  $100. — 
Cassens  v.  Sute  (Tex.  Cr.  App.)  546. 

{  1024.  A  writ  of  error  will  not  lie  from  an 
order  quashing  an  information.— State  v.  Wilk- 
son  (Mo.  AppJ  659. 

(B)  PRESENTATION  AND  RESERVATION 
IN  LOWER  COURT  OF  GROUNDS 

OF  REVIEW. 
I  1030.    Objections  going  to  snch  irregulari- 
ties as  could  have  been  corrected  on  the  atten- 
tion of  the  trial  court  having  been  called  there- 
to held  waived.— Hobbs  v.  State  (Tenn.)  262. 

8  1032.  Objections  to  the  indictment  must 
be  made  in  the  trial  court. — Palmer  T.  State 
(Tenn.)  1022. 

I  1035.  An  objection  to  the  failure  to  swear 
the  jury  must  be  presented  to  the  trial  court,  or 
it  is  waived.— Hobbs  v.  State  (Tenn.)  262. 

f  1036.  To  talte  advantage  of  the  admission 
of  improper  evidence,  accused  must  object  to 
its  introduction  and  reserve  his  exceptions  to 
the  overruling  of  his  objection, — Cabrera  v. 
State  (Tex.  Cr.  App.)  1054. 

{  1052.  A  denial  of  a  continuance  is  not 
reviewable,  where  no  exception  was  reserved  to 
the  ruling.— Crowaon  t.  State  (Tex.  Cr.  App.) 
1036. 

iO  PROCEEDINGS   FOR  TRANSFER   OF 
CAUSE,  AND  EFFECT  THEREOF. 

I  1083.  An  order  granting  an  appeal  cannot 
be  set  aside  without  notice  to  the  appellant. — 
State  V.  Biesemeyer  (Mo.  App.)  1197. 

(D)  RECORD  AND  PROCEEDINGS  NOT  IN 
RECORD. 

{  1000.  Error  assigned  in  the  motion  for  a 
new  trial  in  refusing  to  grant  a  continuance 
'  cannot  be  considered  oh  a  criminal  appeal, 
where  the  record  contains  no  bill  of  exceptiona 
preserving  the  point. — Potts  v.  State  (Tex.  Or. 
App.)  535. 

I  1090.  Where  the  record  contained  no  state- 
ment of  facts  or  bill  of  exceptions,  and  the 
indictment  was  suiScient,  the  judgment  must 
be  affirmed.— Mallory  v.  State  (Tex.  Ct.  App.) 
1031. 

{  1090.  A  ruling  permitting  a  witness  to 
be  impeached  cannot  be  reviewed,  in  absence 
of  a  bill  of  exceptions.— Crowson  v.  State  (Tex. 
Cr.  App.)  1036. 

i  1091.  The  court  on  appeal,  in  reviewing 
an  assignment^  complaining  of  the  failure  of 
the  court  to  limit  impeaching  testimony,  held 
not  required  to  examine  a  voluminous  state- 
ment of  facts  to  leam  of  the  nature  and  char- 
acter of  the  impeaching  testimony  and  wheth- 
er in  fact  it  should  have  been  limited.— Puryear 
T.  State  (Tex.  Cr.  App.)  1042. 

I  1094,  Where  the  record  contains  neither 
statement  of  facts  nor  bill  of  exceptions,  the 
judgment  will  be  affirmed.— Miller  v.  State  (Tex. 
Cr.  App.)  .'534. 


{  1007.    If  the  bill  of  exceptions  on  accused's 

appeal,  did  not  fairly  or  fully  state  the  matters 
necessary  to  review  errors  in  admitting  evi- 
dence or  permitting  improper  argument,  so  that 
a  statement  of  facts  was  essential  to  review  the 
case,  it  became  the  state  attorney's  duty  to 
bring  up  the  statement  of  facts.- Uaie  v.  State 
(Tex.  Cr.  App.)  644. 

{  1097.  Though  the  record  contained  no  state- 
ment of  facts,  accused  held  entitled  to  avail 
himself  on  appeal  of  errors  in  requiring  liim 
to  state  whether  he  testified  on  a  former  trial, 
and  in  permitting  comments  in  argument  on 
his  failure  to  so  testify,  in  violation  of  Code 
Cr.  Proc.  1893,  art  770.— Hare  v.  State  (Tex. 
Cr.  App.)  544. 

(G)  REVIEW. 

{  1137.  Where  accused  presented  a  special 
charge  similar  to  that  prepared  by  the  court, 
after  its  charge  was  framed,  but  before  it  was 
read  to  the  jury,  any  error  in  the  court's  charge 
was  invited,  and  accused  cannot  complain  there- 
ot— Myers  v.  State  (Tex.  Cr.  App.)   1032. 

§  1144.  The  Supreme  Court,  on  appeal,  will, 
as  against  objection  made  for  the  first  time  on 
appeal,  presume  that  the  jury  were  sworn.— 
Hobbs  V.  State  (Tenn.)  262. 

{  1144.  Under  Code  Cr.  Proc.  1895,  art.  821, 
the  court,  on  appeal  from  the  denial  of  a  new 
trial  for  misconduct  of  the  jury,  held  required 
to  assume,  in  the  absence  of  a  bill  of  excep- 
tions or  anything  to  the  contrary,  tliat  the 
matter  alleged  in  the  motion  was  found  untrue. 
—Pickett   V.    State   (Tex.   Cr.   App.)    1089. 

§  1156.  Under  Cr.  Code  Prac  {  281,  provid- 
ing that  the  decision  on  motion  for  a  new  trial 
shall  not  be  subject  to  exception,  the  matter  of 
misconduct  of  the  jury,  first  brought  to  the 
attention  of  the  court  on  application  for  a  new 
trial,  cannot  be  considered  on  appeal.^Sipson 
r.  Commonwealth  (Ky.)  334. 

§  1158.  The  appellate  court  will  not  diatuth 
the  trial  court's  findings  upon  affidavits  relative 
to  the  misconduct  of  a  juror  in  the  jury  room 
unjess  his  decision  is  clearly  wirong. — Potts  v. 
State  (Tex.  Cr.  App.)   535. 

g  1159.  The  vesdict  of  a  jnry  upon  the  facts 
in  a  criminal  case  will  not  be  disturbed  on  ap- 
peal except  in  the  absence  <^  proof  to  support 
It.— Cox  V.  Commonwealth  (Ky.)  282. 

i  1159.  .The  credibility  of  a  witness  is  a 
question  for  the  jury  in  the  trial  court — Gipson 
V.  Commonwealth  (Ky.)  334. 

8  1168.  Admission  of  improper  evidence  held 
reversible  error.— Ross  v.  State  fXex.  Cr.  App.) 
1034. 

8  1169.  The  error  in  admitting  certain  evi- 
dence held  not  prejudicial  to  accused. — Cabrera 
v.  State  (Tex.  Cr.  App.)  1054. 

8  1172.  Whether  the  court  correctly  defined 
carnal  knowledge  in  a  prosecution  for  incest 
held  immaterial.— Baker  t.  State  (Tex.  Cr.  App.) 
542. 

8  1173.  On  a  trial  for  horae  stealing,  failure 
to  give  certain  charge  held  prejudicially  errone- 
ous.—Walklate  V.  Comm<Hiwealth  (Ky.)  314. 

8  1174.  Certain  occurrences  in  the  presence 
of  the  jury  held  harmless.— Cabrera  v.  State 
(Tex.  Cr.  App.)  1054. 

8  1177.  The  error  In  assessing  punishment 
at  "seven  years  in  the  penitentiary,"  instead  of 
"seven  years'  confinement  in  the  penitentiary," 
is  harmless.— Baker  v.  State  (Tex.  Cr.  App.) 
542. 

CROPS. 

Measure  of  damages  for  injuries  to,  see  Dam- 
ages, 8  112. 
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CROSS-EXAMINATION. 

SW  Witaesses,  f  268. 

CRUELTY. 

Gronnd  for  dirorca,  see  Divorost  |  27. 


See  Dower. 


CURTESY. 
CUSTODY. 


Of  child,  see  Guardian  and  Ward,  JS  64^  68. 
Of  goods  in  coarse  of  transportation,  see  Oar- 

riers,  i  76. 
Of  jury,  see  Criminal  Iaw,  it  865,  864. 

CUSTOMS  AND  USAGES. 

Customary  law,  see  Common  Law. 

Evidence  of  custom  as  to  disinfection  of  cars 
used  in  transportation  of  live  stock,  see  Car- 
riers, {  228. 

CUSTOMS  DUTIES. 

▼n.  VXOI.ATIONS  OF  OUSTOKS 
I.AWS. 

ConTiction  of  olCense  as  affecting  competency  of 
person  convicted  to  testify  in  criminal  cases, 
■ee  Witnesses,  f  48. 

DAMAGES. 

Damage*  for  particular  ^njur^el. 

See  Death,  f  99 ;  Libel  and  Slander,J  120 ;  Ma- 
licious Prosecution,  {{  67-68;  Trespass,  i 
52. 

Breach  by  buyer  of  contract  for  sale  of  goods, 
see  Sales,  If  369,  413. 

Breach  by  vendor  of  contract  for  sale  of  land, 
see  Vendor  and  Purchaser,  K  342-352. 

Breach  of  contract  to  convey  land,  see  Vendor 
and  Purchaser,  f  351. 

Bleach  of  contract  to  sublease  land  for  mining, 
see  Mines  and  Minerals,  {  62. 

Delay  in  shipment,  see  Carriers,  f  105. 

Failure  to  deliver  telegram,  see  Telegraphs  and 
Telephones,  Jg  68,  71. 

For  injuries  to  shipment  of  live  stock,  see  Car- 
riers, i  229. 

Malpractice,  see  Physicians  and  Surgeons,  {  18. 

Wrongful  attachment,  see  Attachment,  §!  376- 
377. 

Wrongful  execution,  see  Execution,  g  472. 

Wrongful  injunction,  see  Injunction,  f  261. 

Wrongful  sequestration,  see  Sequestration,  |  21. 

m.  oBomnDS  Aifi>  sitbjeots  of 

OOKPENBATOBT  DAMAGES. 

(A)  DIRECT  OR  REMOTE,  CONTINGENT, 

OR  PROSPECTIVE,  CONSEQUENCES 

.  OR  LOSSES. 

For  assault  and  battery,  see  Assault  and  Bat- 
tery, {  3& 

In  actions  for  malicious  prosecutions,  see  Ma- 
licious Prosecution,  i  67. 

I  20.  In  an  action  for  damages  for  a  wrong- 
ful act,  it  is  not  material  whether  it  was  in 
the  contemplation  of  the  wrongdoer  that  loss  of 
.  bnsiness  or  profit  would  result  to  the  injured 
person.— Kentucky  Heating  Co.  v.  Hood  (Ky.) 
§37. 

t  32.  Wliere  plaintiff,  a  woman  enciente,  was 
injured  by  defendant's  actionable  negligence, 
and  suffered  an  abortion,  she  could  recover  for 
her  injury,  including  mental  and  physical  suf- 
fering, the  natural  and  proximate  result  of  the 
injury.— Big  Sandy  &  C.  R.  Co.  v.  Blanken- 
ship  (Ky.)  316. 


f  38.  In  an  action  for  injuries,  evidence  that 
plaintiff's  mind  was  not  as  accurate  as  it  was 
before  he  was  hurt  was  admissible  as  bearing 
on  the  question  of  damages. — Houston  &  T.  C. 
R.  Co.  V.  Shapard  (Tex.  Civ.  App.)  596. 

i  48.  The  subjects  of  recovery  for  mental 
anguish  caused  by  negligent  injuries  stated. — 
Gulf,  C.  &  S.  F.  By.  Co.  v.  Dickens  (Tex.  Civ. 
App.)  612,  61& 

{  53.  In  an  action  tor  personal  injuries,  it 
was  not  error  to  permit  plaintiff  to  testify  that 
he  suffered  mental  anguish  by  fear  that  blood 
poisoning  might  set  in  and  prove  fatal. — South- 
em  Kansas  Ry.  Co.  of  Texas  v.  McSwain  (Tex. 
Civ.  App.)  874 

i  54.  Mental  angnish  caused  an  injured  i)er- 
son  by  his  being  an  object  of  pity,  sympathy,  or 
curiosity  to  the  public  or  to  tils  friends  held  not 
a  subject  of  compensation. — Gulf,  C.  &  S.  F. 
Ry.  Co.  v.  Dickens  (Tex.  Civ.  App.)  612,  618. 

(B)  AGGRAVATION.    MITIGATION,    AND 
REDUCTION  OF  LOSS. 

I  62.  Where  defendant's  fences  were  knock- 
ed down  by  plaintiff  in  lumbering  operations, 
defendant  was  only  bound  to  exercise  reasonable 
care  for  the  protection  of  his  crops  and  grass. — 
Cranor  Smith  Lumber  Co.  v.  Frith  (Ky.)  307. 

8  62.  In  an  action  for  breach  of  a  hauling 
contract,  defendant  held  not  to  have  waived  his 
right  of  action  against  defendants  by  having  ac- 
cepted employment  from  the  buyer  of  defend- 
ants' business. — Smith  v.  J.  H.  Carter  &  Co. 
(Mo.   App.)   527. 

S  64.  A  railroad  company  destroying  build- 
ings by  fire  cannot  reduce  the  owner's  recov- 
ery therefor  by  showing  that  he  received  Insur- 
ance.—Erhart  V.  Wabash  By.  Co.  (Mo.  App.) 
657. 

XV.  UQUIBATED  DAMAGES  AMD 
PENALTIES. 

{  80.  Three  dollars  per  day  held  a  reason- 
able sum  to  be  agreed  on  as  liquidated  dam- 
ages to  be  paid  by  the  contractor  to  the  own- 
er for  failure  to  complete  a  $13,000  hotel  with- 
in the  time  specified  in  the  contract. — Illinois 
Surety  Co.  v.  Garrard  Hotel  Co.  (Ky.)  967. 

V.  EXEMPLABY  DAMAGES. 

For  particular  injuriei. 
Ejection  of  passenger,  see  Carriers,  |  382. 
Injuries   caused   by   operation  of  railroad,  see 

Railroads,  §  282. 
Libel,  see  Libel  and  Slander,  i  120. 
Wrongful  sequestration,  see  Sequestration,  S  21. 

i  91.  When  exemplary  damages  may  be 
awarded  stated.— Greer  v.  White  (Ark.)  258. 

VI.  MEASVBE  OF  DAMAGES. 

For  particular  injurie*. 
Wrongful  injunction,  see  Injunction,  i  261. 

(A)  INJURIES  TO  THE  PERSON. 

{95.  In  an  action  for  injuries,  damages  are 
confined  to  expense  of  cure,  value  of  time  lost, 
compensation  for  suffering,  and  permanent  re- 
duction of  earning  power.— Louisville  &  N.  R, 
Co.  V.  Crow  (Ky.)  365. 

(B)  INJURIES  TO  PROPe:RTY. 

Injuries  caused  by  overfiow,  see   Waters  and 
Water  Courses,  H  125,  178. 

8  112.  The  measure  of  damages  for  the  de- 
struction by  fire  of  timber  and  grass  is  the  dif- 
ference between  the  value  of  the  land  just  be- 
fore and  just  after  the  fire.— Missouri,  K.  & 
T.  Ry.  Co.  of  Texas  v.  Neiser  (Tex.  Civ.  App.) 
166. 
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{112.  MTiere  peach  trees  and  grapevines  are 
entirely  destroyed  by  fire  set  by  a  loconaotive, 
the  measure  of  damages  is  the  difference  in 
value  of  the  land  just  before  and  after  the  burn- 
ing.—Texas  &  P.  Ry.  Co.  V.  Graffeo  (Tei.  Cir. 
App.)  873. 

Vn.   INADEQUATE     AND     EXCESSIVE 
DAMAGES. 

for  particular  iniuriet. 

Ejection  of  passengers,  see  Carriers,  {  382. 
Malpractice,  see  rhysiciaoa  and  Surgeons,  {  18. 

I  130.  In  an  action  for  injuries,  a  verdict 
for  plaintiff  held  not  excessive.— Big  Sandy  & 
O.  R.  Co.  v.  Blankenship  (Ky.)  316. 

5  130.  $10,000  recovered  for  personal  injuries 
heU  excessive  by  $4,000.— Texas  &  N.  O.  R.  Co. 
v.  Geiger  (Tex.  Civ.  App.)  170. 

I  131.  In  an  notion  for  injuries,  a  verdict 
for  plaintiff  for  $700  held  not  so  excessive  as  to 
indicate  passion  or  prejudice.— Illinois  Cent  R. 
Co.  V.  Smith  (Ky.)  U33. 

§  131.  A  verdict  in  a  personal  injury  action 
held  not  excessive.— Dalimer  v.  Metropolitan  St. 
Ry.   Co.    (Mo.   App.)   400. 

§  1"2.  In  an  action  for  injuries,  a  verdict 
for  ^.'i.^KK)  held  not  excessive. — Eilerman  v. 
Farmer  (Ky.)  289. 

§  132.  A  verdict  in  a  personal  injury  action 
held  excessive,  recjuiring  a  reduction  of  a  speci- 
fied amount.- W'ellman  v.  Metropolitan  St.  Ry. 
Co.  (Mo.)  31. 

i  132.  In  an  action  for  personal  injuries,  a 
verdict  for  $4,.'jtK)  held  not  ex<.'es,sive.— Van  Cleve 
v.  St.  Louis,  M.  &  S.  E.  Ry.  Co.  (Mo.  App.)  116. 

§  132.  A  verdict  in  a  personal  injury  action 
held  not  excessive.— Missouri,  K.  &  T.  Ry.  Co. 
of  Texas  v.  Kedus  (Tex.  Civ.  App.)  208. 

i  1.S2.  A  verdict  of  $1,500  in  an  action  for 
personal  injuries  to  a  servant  held  not  exces- 
sive.— St.  I.,ouis  Southwestern  Ry.  Co.  of  Texas 
v.  Browning  (Tex.  Civ.  App.)  245. 

8  1.32.  A  verdict  allowing  an  injured  plaintiff 
$2o.<H)0  held  excessive  and  to  be  reduced  to 
$17,000.— Houston  &  T.  C.  R.  Co.  r.  Sbapard 
(Tex.    Civ.   App.)    506. 

§  132.  In  an  action  for  injuries  to  a  serv- 
ant, a  verdict  for  $10,000  held  not  excessive.— 
Waggoner  v.  I'orterfield  (Tex.  Civ.  App.)  1004. 

Vin.  PI.EADING.  EVTOEMOE.  AlTD 
ASSESSMENT. 

(A)  PLEADING. 

Assessment    on    overruling    demurrer    to   com- 
plainti  see  Pleading,  §  218. 

S  143.    In    personal    injury    cases,    plaintifE 

should  so  doscriljc  his  injuries  that  defendant 
from  an  insiiection  of  the  pleading  may  have 
reasonable  notice  of  the  injuries  for  which  |i 
recovery  will  be  sought.- Louisville  Ry.  Co.  v. 
Gaugh  (Ky.)  276. 

8  1,58.  Under  a  complaint  alleging  injury  to 
the  head,  evidence  as  to  injury  to  the  hear- 
ing held  inadmissible  as  a  distinct  ground  for 
compensation.— Louisville  Ry.  Co.  v.  Gaugh 
(Ky.)  276. 

}  158.  In  an  action  for  injuries  to  the  hip 
and  spine,  testimony  that  one  of  plaintiff's  legs 
below  the  knee  was  smaller  than  the  other  held 
admissible.- Lexington  Ry.  Co.  v.  Woodward 
(Ky.)  005. 

(B)  EVIDENCE.  DAYS 
i  174.    In   an  action  for  injury  to  land  by  l/MIO. 

overflow  in  May,  1!t05.  testimony  as  to  its  value    Excluding  or  including  in  compatation  of  time, 
on  March  14,  1006,  held  properly  excluded  on  '     see  Time,  {  9. 
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question  of  damages.— Missouri,  K.  &  T.  Ry. 
Co.  of  Texas  v.  Chilton  (Tex.  Civ.  App.)  779. 

i  184.  In  an  action  for  injuries  to  plaintiffs' 
business,  caused  by  false  statements  by  defend- 
ant to  plaintiffs'  customers,  evidence  held  to  jus- 
tify a  verdict  of  $4,000  actual  damage,  and 
$10,000  exemplary  damages,  to  plaintiffs. — Am- 
erican Freehold  Land  ilurtgage  Ca  of  Lon- 
don V.  Brown  (Tax.  Civ.  App.)  1106. 

I  185.  Evidence  held  to  warrant  a  verdict 
finding  that  plaintiff's  condition  resulted  from 
the  injury  sued  for.— Board  of  Councilmen  of 
City  of  Frankfort  v.  Downey  (Ky.)  284. 

S  18a,  Where  the  record  discloses  the  fact 
that  the  jury  misunderstood  the  evidence  bear- 
ing on  the  question  of  damages  in  a  personal 
injury  action,  or  ignore<l  the  same  or  returned 
a  verdict  for  an  excessive  amount,  the  court 
must  correct  the  error.— Wellman  v.  Metropoli- 
tan St.  Ry.  Co.  (Mo.)  31. 

(C)  PROCEEDINGS  FOR  ASSESSMENT. 

Assessment    on    overruling   demurrer    to    com- 
plaint, see  Pleading,  §  218. 
Assumptions  by  judge  as  to  facts,  see  Trial,  S 

{  208.  In  an  action  for  injuries  by  fine  set 
by  a  locomotive,  evidence  held  sufficient  to  take 
to  the  jury  the  question  of  damages. — Texas  & 
P.  Ry.  Co.  V.  Graffeo  (Tex.  Civ.  App.)  873. 

§  208.    Evidence  held  sufficient  to  take  to  the 

jury  the  issue  of  depreciation  in  value  of  land 
by  reason  of  the  destruction  of  peach  trees. — ■ 
Texas  &  P.  Ry.  Co.  v.  Graffeo  (Tex.  Civ.  App.) 

S73. 

§  210.  An  instruction  authorizing  a  recovery 
for  more  than  amount  claimed  in  the  petition 
held  erroneous.— Texas  &  P.  Ry.  Co.  v.  Graffeo 
(Tex.  Civ.  App.)  873. 

§  216.  A  charge,  in  an  action  against  a  city 
for  injuries  from  a  defective  street,  held  er- 
roneous.—Town  of  Belleview  v.  England  (Ky.) 
904. 

§  216.  An  instruction  in  a  personal  injury 
action  held  not  erroneous  as  authorizing  the 
jury  in  assessing  dnmagtis  to  consider  plaintiffs 
prior  di.seased  physical  condition. — Wellman  v. 
Metropolitan  St  Ry.  C\>.  (Mo.)  31. 

§  216.  An  instruction  limiting  damages  for 
future  suffering  to  such  as  plaintiff  "would  un- 
dergo" held  too  favorable  to  defendant. — Weath- 
erford,  M.  W.  &  N.  W.  Ity.  Co.  (Tex.  Civ.  App.> 
799. 

i  216.  An  instruction,  in  an  action  for  per- 
sonal injuries,  held  to  correctly  charge  on  the 
measure  of  damage.s,  in  the  absence  of  a  re- 
quested instruction  thereon.— Northern  Texas 
Tniction  Co.  v.  Hunt  (Tex.  Civ.  App.)  827. 

§  216.  An  instruction  permitting  a  recovery 
for  "any  pain  of  body,  any  mental  distress,  any 
humiliation  or  shame."  etc.,  suffered  by  plain- 
tiff did  not  permit  the  jury  to  award  double 
damages  for  mental  distres.s. — International  & 
G.  N.  R.  Co.  V.  Hood  (Tex.  Civ.  App.)  1118. 

(D)  CO.MPrT.VTION  AND  AMOUNT, 
DOUBLE  AND  TREBLE  DAM- 
AGES, AND  REMISSION. 

S  228.  A  remittitur  of  the  amount  claimed 
for  medical  attendance  and  medicine  obviated 
any  error  in  the  submission  of  such  elements 
of  damage.— Weatherford,  JI.  W.  &  N.  W.  Ry. 
Co.  V.  White  (Tex.  Ov.  App.)   799. 
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DEATH. 

Of  elient  as  terminating  relation  of  attorney 
and  client,  gee  Attorney  and  Client,  {  76. 

Of  party  to  action  before  entry  oi  judgment 
against  him  as  ground  for  collateral  attack 
on  judgment,  see  Judgment,  S  486. 

Of  party  to  action  before  entry  of  judgment 
against  him  as  ground  for  vacating  judgment, 
see  Judgment,  §  336. 

Of  party  to  action  ground  for  abatement,  see 
Abatement  and  Revival,  $  58. 

Of  principal  and  terminating  agency,  see  Prin- 
cipal and  Agent,  {  43. 

Of  trial  judge  prior  to  making  up  statement  of 
facts  for  appeal  as  ground  for  new  trial  in 
criminal  prosecution,  see  Criminal  Law,  S 
91S. 

XI.  ACTIOHS    FOB    CAUSING   DEATH. 

(A)  RIGHT  OP  ACTION  AND  DEFENSES. 

8  9.  Statutes  giving  a  right  of  action  for  a 
wrongful  death,  being  in  derc«ation  of  the  com- 
mon law,  must  be  construed  with  reasonable 
strictness.— Clark  t.  Kansas  City,  St.  L.  &  C.  R. 
Co.  (Mo.)  40. 

{  14.  To  authorize  a  recovery  under  Rev.  St 
1890,  i  2864  (Ann.  St.  1906,  p.  1637),  for  the 
death  of  a  person,  a  criminal  intent  of  the 
wrongdoer,  followed  by  criminal  conduct,  resnlt- 
ing  in  fatal  injury,  must  be  shown.— <}airett 
▼.  St  Louis  Transit  Co.  (Mo.)  68. 

f  31.  The  action  for  wrongful  death  being 
purely  statutory,  only  sach  iMrsons  can  bring 
It  as  are  designated  in  the  statute.— Clark  t. 
Kansas  City,  St  L.  &  C.  R.  Co.  (Mo.)  4a 

(C)  PARTIES  AND  PROCESS. 
I  42.  Under  Rev.  St  1899,  i  2864  (Ann.  St 
1906,  p.  1637),  giving  a  cause  of  actim  for  a 
wrongful  death  of  an  unmarried  minor  to  be 
recovered  by  the  father  and  mother,  held,  that 
both  must  join  in  the  action  before  Judgment 
and,  if  the  father  refuses  to  join,  the  mother 
cannot  recover  by  making  Iiim  a  coplaintiff 
against  his  consent— Clark  t.  Kansas  City,  St. 
L.  &  O.  R.  Co.  (Mo.)  40. 

(D)  PLEADING  AND  EVIDENCE. 

f  76.  Where  the  evidence  in  an  action  for 
negligent  death  did  not  show  the  proximate 
cause  of  the  accident  but  left  the  same  open  to 
conjecture,  there  conid  be  no  recovery.— Mt 
Marion  Coal  Mining  Co.  t.  Holt  (Tex.  Civ. 
App.)  826. 

(E9  DAMAGES.    FORFBITDBB,    OR 
FINE. 

f  99.  yeidict  of  $1,000  in  favor  of  the  estate 
of  a  passenger  killed  in  alighting  from  a  train 
Jield  not  excessive.— St  Louis,  I.  M.  &  8.  Ry. 
Co.  v.  Pate  (Ark.)  260. 

DEBTOR  AND  CREDITOR. 

See  Bankruptcy;  Creditors'  Suit;  Fraudulent 
Conveyances. 

DECEDENTS. 

Estates,  see  Descent  and  Distribution;   Ezeca- 

tors  and  Administrators. 
Testimony  as  to  transactions  with  persona  since 

deceased,  see  Witnesses,  g§  144-17S. 

DECLARATION. 

In  pleading,  see  Pleading,  |  49. 

DECLARATIONS. 

As  evidence  in  civil  actions,  see  Evidence,  1$ 
271-313. 

As  evidence  in  criminal  prosecutions,  see  Crim- 
inal Law,  88  412,  419. 


DEDICATION. 

Dedication  as  extinguishment  of  dower,  see 
Dower,  8  47. 

X.  NATUBE  AND  BEQ1TISITES. 

i  1.  Elements  of  dedication  stated.— McEan- 
ney  v.  Duncan  (Tenn.).  683. 

8  13.  Any  acts  of  a  life  tenant  of  land  re- 
specting a  dedication  thereof  would  not  affect 
the  remaindermen,  as  the  life  tenant  could  not 
dedicate  any  interest  in  the  fee. — McKinney  v. 
Duncan  (Tenn.)  G83. 

8  19.  Proof  necessary  to  establish  dedication 
by  implication  stated.— McKinney  v.  Duncan 
(Tenn.)  683. 

8  15.  The  mere  fact  tliat  persons  living  in 
the  neighborhood  of  a  tract  of  uninclosed  -and 
unimproved  woodland  had  been  allowed  to  use  a 
p«8sway  across  it,  repairing  it  -  from  time  to 
time,  without  interruption  for  30  years,  does 
not  show  an  intention  to  dedicate  the  way  to 
the  public  use.— McKinney  v.  Duncan  (Tenn.) 
683. 

8  16.  The  assent  and  intent  of  the  owner  to 
appropriate  land  to  a  public  use  is  sufficient  to 
constitute  a  dedication ;  no  writing  being  neces- 
sary.—Menczer  V.  Pooge  (Tez.  Civ.  App.)  863.  - 

f  81.  Mere  dedication  is  not  enough  to  con- 
stitute a  street  a  public  street,  so  as  to  im- 
pose on  a  city  the  dutv  to  keep  it  clear  of  de- 
fects, nuisances,  and  obstructions  by  third  per- 
sons or  by  the  city  itself,  but  there  must  be  an 
acceptance  of  the  dedication  by  the  city.— Ben- 
ton y.  City  of  St  Louis  (Mo.)  418. 

8  85.  An  acceptance  of  a  dedicated  street 
may  be  either  express  or  implied. — Benton  t. 
City  of  St  Louis  (Mo.)  41& 

8  43.  An  instrument  acknowledging  receipt 
of  a  sum  of  money  for  an  alley  between  certain 
streets,  as  well  as  parol  testimony  to  locate  and 
identify  the  strip,  was  admissible  to  show  an 
intention  to  dedicate  the  strip  as  a  public  al- 
ley.—Menczer  V.  Poage  (Tex.  Civ.  App.)  868. 

J  44.  Evidence  held  to  show  that  a  strip  of 
land  50  feet  wide,  including  a  strip  upon  which 
a  defective  sidewalk  and  sink  hole  were  situated, 
was  dedicated  to  a  city  for  a  public  street— 
Benton  v.  City  of  St.  Louis  (Mo.)  41& 

8  45.  Whether  the  dedication  of  land  for  a 
street  was  accepted  bv  a  city,  held,  under  the 
evidence,  to  be  for  tne  jury.— Benton  t.  Gitr 
of  St  Louis  (Mo.)  4ia 

n.  OPEBATION  AND  ETFEOT. 

Evidence  of  similar  facts  in  order  to  show  pni^ 
poses  of  dedication,  see  Evidence,  8  129. 

8  61.  Fact  that  public  did  not  use  full  width 
of  dedicated  street  held  not  to  affect  the  effect 
of  dedication  and  acceptance. — Brnnner  Fire  Co. 
v.  Payne  (Tex.  Civ.  App.)  602. 

DEEDS. 

Acknowledgment  of  execution,  see  Acknowl- 
edgment 

Admissions  by  grantor,  see  Evidence,  8  230. 

Cancellation,  see  Cancellation  of  Instruments. 

Champertons  deeds,  see  Champerty  and  Mainte- 
nance, 8  7. 

Covenants  in  deeds,  see  Covenants. 

Deeds  used  at  exhibits  as  part  of  record  on  ap- 
peal and  error,  see  Appeal  and  Error,  {  510. 

Estoppel  by  deed,  see  Estoppel,  81  12-47. 

In  fraud  of  creditors, 'see. Fraudulent  Convey- 
ances. 

In  trust,  see  Trusts,  88  1-18. 

Parol  or  exrinsic  evidence,  see  Evidence,  88  400- 
442. 
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Deedt  hy  or  to  particular  titaue*  of  per$on$. 
Married  women,  Bee  Husband  and  Wife,  S  60%. 

Deed*  of  particular  tpeeiet  of,  or  ettatet  or  in- 

terett  tn,  property. 
See  Mines  and  Minerals,  |  tS5. 
Creating  easement,  see  Easements,  {§  5-4Z. 
Of  homestead    see  Homestead,  |{  118^128. 
Of  trust,  see  Mortgages. 

X.  BEQTaSITES  AHD  VAUDITT. 

(A)  NATURE  AND  ESSENTIALS  OF  CON- 
VEYANCES IN  GENERAL. 
f  15.  A  consideration  is  not  necessary  to 
support  a  deed  or  conveyance  that  is  fully  exe- 
cuted and  delivered.— Robertson  t.  Hefley  (Tex. 
Civ.  App.)  1159. 

{.17.  Love  and  affection  is  a  sufficient  con- 
sideration of  a  deed  between  husband  and  wife. 
—Robertson  v.  Hefiey  (Tex.  Civ.  App.)  1159. 

(D)  DELIVERT. 

t  56.  Where  a  deed  was  never  delivered  to 
the  grantees,  but  they  surreptitiously  toolc  it 
from  the  grantor  and  paid  notnine  for  it,  no  in- 
terest passed  to  them  thereunder.— White  v. 
Holder  (Ky.)  995. 

i  56.  Facts  held  to  show  that  a  deed  was 
sufficiently  delivered  to  authorize  the  foreclosure 
of  a  vendor's  lien  to  secure  the  payment  of 
certain  reserved  rents.— Tipton  v.  Tipton  (Tex. 
Civ.  App.)  842. 

(B)  VALIDITY. 

{  70.  Fraudulent  representations  of  a  third 
person  will  not  warrant  rescission  of  a  deed  and 
recovery  of  the  purcliase  money  paid,  unless 
they  were  authorized,  or  vendor  knew  or  ap- 
proved thereof.— Travis  v.  Taylor  (Ky.)  988. 

XX.  BEOOBDING  AITS  BEGISTRA. 
TION. 

Presumptions  as  to  correctness  of  record,  tee 
Evidence,  f  83. 

XII.   OONSTBUOTION  AHD  OFEKA^ 
TION. 

(A)  GENERAL  RULES  OF  CONSTRUC- 
TION. 

i  96.  Recital  in  deed  as  to  consideration  held 
evidence  thereof.— Robertson  ▼.  Hefley  (Tex.  Civ. 
App.)  1159. 

I  97.  Where,  in  the  caption  of  a  deed,  T.  and 
Iiis  wife  were  named  as  parties  of  the  second 
part,  but  in  the  granting  clause  only  T.  was 
named,  there  was  a  conveyance  to  T.  alone.—' 
Lougbridge  v.  Ball  (Ky.)  321. 

{  99.  A  deed  and  a  contract,  executed  at  the 
same  time,  as  part  consideration  of  the  deed, 
are  to  be  considered  as  though  the  contract  were 
part  of  the  deed.— Uecker  t.  Zuercher  (Tex.  Civ. 
App.)  149. 

(E)  CONDITIONS    AND    RESTRICTIONS. 

Evidence  of  restriction  in  order  to  show  pur- 
poses of  dedication  of  other  property  near  by, 
see  Evidence,  |  129. 

XV.   FLEASIHO  AHD  EVIDEHOSS. 

I  193.  In  determining  the  legal  effect  of  an 
executed  conveyance  in  the  absence  of  evidence 
to  the  contrary,  the  law  will  imply  a  considera- 
tion.— Robertson  v.  Hefiey  (Tex.  Civ.  App.) 
1159. 

I  211.  Evidence  held  to  show  that  the  gran- 
tor knew  wliat  land  was  described  in  the  deed 
and  was  not  mistaken  in  its  identity. — ^McMil- 
lan V.  Morgan  (Ark.)  407. 


DEFACING  BRANDS. 

On  lumber,  aee  Logs  and  Logging  |  37. 

DEFAMATION. 

See  Ubel  and  Slander. 

DEFAULT.       • 

Judgment  by,  see  Judgment,  Si  11^170. 

DEGREES. 

Of  murder,  see  Homicide,  H  28,  258, 

DELAY. 

In  delivery  of  telegram,  see  Telegraptaa  and  Tel- 
ephones,  |  38. 

In  prosecution  of  appeal  as  ground  for  diamis- 
sal,  see  Appeal  and  Error,  f  787. 

In  transportation  or  delivery  of  goods  by  car- 
rier, see  Carriers,  H  104-106. 

Laches,  see  Equity,  { '67. 

DELIVERY. 

Of  deed,  see  Deeds,  §  56;   Escrows. 
Of  gift,  see  Gifts,  |  19. 
Of  goods  by  carrier,  see  Carriers,  gj  79,  84. 
Of  goods  sold,  see  Sales,  '|{  150-181. 
Of  instrument  as  element  of  forgery,  see  For- 
gery, {  4. 

DEMONSTRATIVE  EVIDENCE 

In  civil  actions,  see  Evidence,  |  178. 

DEMURRER. 

In  pleading,  see  Pleading,  H  192-218. 
To  evidence,  see  Trial,  {  156. 

DENIALS. 

In  pleading,  see  Pleading,  |  121. 

DEPARTURE 

In  pleading,  see  Pleading,  S  ISOl 

DEPOSITARIES. 

Of  deeds  delivered  as  escrow,  see  Emiows. 

DEPOSITIONS. 

See  Witnesses. 

i  84.  Where  a  depositi<»  was  Buppiesaed  be- 
cause of  irregularities,  held  improper  to  retake 
the  deposition  on  the  same  direct  and  croes- 
interrogatories  on  file,  without  further  notice. 
—First  Nat.  Bank  y.  Thomas  (Tex.  Civ.  AppO 
221. 

i  107.  Under  Rev.  St  1895.  art  2288,  keM. 
that  objections  to  the  form  and  manner  of  tak- 
ing a  deposition,  made  when  it  was  offered  in 
evidence,  were  properly  overruled. — St.  Louis, 
S.  F.  &  T.  Ry.  Co.  t.  Adams  (Tex.  Cir.  App.) 
1165. 

DEPOSITS. 

As  security  to  performance  of  land  contract, 
rights  of  parties  on  abandonm«it  ot  contract, 
see  Vendor  and  Purchaser,  i  87. 

DEPOTS. 

Railroad  stations,  care  required  of  carrier  mm  ta 
condition,  see  Carrieia,  {  286. 
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DESCENT  AND  DISTRIBUTION. 

See  Dower;  Executors  and  Administrators; 
Homestead,  §1  14S,  146 ;  WiUs. 

m.  BIGHTS  AND  XX&BIUT^S  OF 
HEIRS  AND  DISTRIBirrEES. 

(A)  NATURE  AND  ESTABLISHMENT  OF 
RIGHTS  IN  GENERAL. 

Covenant  of  warranty  on  assignment  of  ex- 
pectancy, see  Assignments,  {  8. 

(Q  DEBTS  OF  INTESTATE  AND  INCUM- 
BRANCES ON  PBOPBRTT. 

i  1B2.  Since  the  redemption  of  mortgaged 
property  by  the  mortgagor's  widow  to  satisn  ner 
dower  right  would  inure  to  the  benefit  of  the 
mortgagor's  infant  children  and  heirs,  she  was 
entitTecrto  contribution  from  them,  and  that  the 
purchaser  claimed  to  have  purchased  on  foreclos- 
ure for  the  benefit  of  the  children  did  not  affect 
her  right  to  contribution.— Hiller  t.  Nelson 
(Ky.)  W2. 

DESCRIPTION. 

Of  property  conveyed,  see  Boundaries,  {{  3~lCf 
Of  properfr  devised  or  bequeathed,  see  Wills, 
{  560. 

DEVISES. 

See  WiUa. 

ILATORY  PLEAS. 

See  Pleading,  i  106. 

DILIGENCE. 

Affecting  right  to  continuance  In  criminal  pros- 
ecution, see  Criminal  Law,  |  694. 

Affecting  right  to  new  trial,  see  New  Trial,  f 
102. 

Of  parW  asking  relief,  see  Spedflc  Perform- 
ance, i  97. 

DISABILITIES. 

Of  married  women,  see  Husband  and  Wife,  ( 

DISCHARGE. 

From  indeltednett,  olUgation,  or  Uahilitv. 

See  Bankruptcy,  {  381 ;  Compromise  and  Settle- 
ment ;   Release. 

Liability  as  surety,  see  Principal  and  Surety,  U 
100,  117. 

DISCONTINUANCE. 

Of  actl<m,  see  Dismissal  and  Nonsuit,  {  7. 

DISCRETION  OF  COURT. 

Szclnsion  from  courtroom  of  witnesses  not  wi- 
der examination,  see  Trial,  8  41. 

Opening  default  judgment,  see  Judgment,  f  143. 

Review  in  civil  actions,  see  Appeal  and  Error, 
U  945,  959. 

DISCRIMINATION. 

By  carrier,  see  Carriers,  ti  13,  32. 

DISEASES. 

Of  animals,  liability  of  carrier  for  infection,  see 
Carriers,  Sg  215,  217,  228. 

DISINFECTION. 

Of  cars  used  in  transportation  of  livestock,  see 

Carriers,  8  228. 


DISMISSAL  AND  NONSUIT. 

Construction  of  limitation  laws  as  to  brineini! 
new  action,  see  Limitation  of  Actions,  {{  5,  6. 

Costs  on  dismissal  of  appeal,  see  Costs.  §  isZ 

Dismissal  of  appeal  or  writ  of  error,  see  Appeal 
and  Error,  8  787. 

Review  of  decision  as  dependent  on  finality  of 
determination,  see  Appeal  and  Error,  8  78. 

Setting  aside  judgment  of  dismissal,  see  Judg- 
ment, i  382. 

X.  VOIiUNTABT. 

I  7.  A  cause  held  not  finally  submitted  with- 
in Rev.  St  1899,  {  639  (Ann.  St.  1906.  p.  658), 
notwithstanding  section  714  (page  711). — State 
ex  rel.  Potter  v.  Riley  (Mo.)  647. 

i  7.  Under  Rev.  St.  1899,  |  639  (Ann.  St. 
1906,  p.  658),  an  order  dismissing  a  cause  while 
the  whole  case  was  under  submission  held  void 
on  the  face  of  the  record.— State  ex  rel.  Potter 
T.  Riley  (Mo.)  647. 

II.  INirOI.TJNTART. 

{  48.  An  order  of  dismissal  entered  at  a  term 
subsequent  to  the  rendition  of  &  final  judgment 
in  the  cause  is  void.— State  ex  lel.  Potter  v. 
Riley  (Mo.)  647. 


DISSOLUTION. 


DISTRIBUTION. 

Of  estate  of  decedent,  see  Descent  and  Distriba- 
tlon. 

DISTRICT  AND  PROSECUTING 
ATTORNEYS. 

Right  to  purchase  land  at  tax  sale,  see  Taxation, 
§674. 

§  5.  The  anti-trust  law  of  1903  (Gen.  Laws, 
p.  119,  c.  94),  which  expressly  repealed  the  anti- 
trust law  of  1899  (Laws  26th  I>eg.  p.  246,  c 
146),  a;>proved  May  25tb,  1899,  but  contained 
a  proviso  that  it  should  not  affect  any  rights 
of  the  state  to  recover  penalties,  etc.,  for  acta 
committed  before  it  took  effect,  held  to  repeal 
a  provision  of  the  law  of  1899,  giving  the  prose- 
cuting attorney  one-fourth  of  the  penalties  col- 
lected as  compensation.- State  ▼.  Brady  (Tex.) 
128. 

8  6.  The  provision  of  the  anti-trust  law  of 
1903  (Gen.  Laws,  p.  119,  c.  94),  relating  to  the 
fees  of  prosecuting  attorneys  for  representing 
the  state  in  prosecutions  under  the  act,  held 
to  apply  to  the  collection  of  penalties  for  viola- 
tions of  the  anti-trust  law  of  1899  (Laws  26th 
Leg.  p.  246,  c.  146),  approved  May  25,  1899,  the 
provision  of  which  relating  to  the  fees  of  prose- 
cuting attorneys  was  repealed  by  the  law  of 
1903.— State  v.  Brady  (Tex.)  128. 


See  Drains. 


DITCHES. 
DIVORCE. 

H.  GROUNDS. 

i  27.  Under  Sayles*  Ann.  Civ.  St.  art  2977, 
the  act  of  a  husband  in  stealthily  abandoning 
the  wife  and  talcing  with  him  an  infant  held 
not  cruel  treatment,  justifying  a  divorce.— 
Slaughter  v.   Slaughter  (Tex.  Civ.  App.)   193. 
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rv.  J1TBISDIOTIOK,   PR0CEEDIN08, 
AND  REUEF. 

(O)  PLEADING. 

I  104.  A  hnsband's  misconduct  toward  his 
wife  after  the  filing  of  her  suit  for  divorce  is 
properly  assigned  in  an  amended  petition  as 
grounds  for  divorce. — Hicks  v.  Stewart  &  Tem- 
pleton  (Tex.  Civ.  App.)  206. 

(H)  FEES  AND  COSTS. 
i  197.  The  hnsband  and  wife  are  both  liable 
for  reasonable  counsel  fees  of  attorneys  prose- 
cuting her  suit  for  divorce,  when  it  appears  that 
the  facts  alleged  were  probably  true  and  con- 
stituted such  cruelty  as  rendered  cohabitation 
insupportable. — Hicks  v.  Stewart  &  Templeton 
(Tex.  Civ.  App.)  206. 

8  197.  The  husband  and  wife  are  liable  for 
reasonable  attorneys'  fees  necessarily  incurred 
in  her  suit  for  divorce,  regardless  of  her  men- 
tal capacity  to  contract.— Hicks  v.  Stewart  & 
Templeton  (Tex.  Civ.  App.)  206. 

VH.  OPERATIOK  AND  EFFECT  OF 

DIVOBOE,  AND  RIGHTS  OF 

DIVOBOED  PERSONS. 

Bffect,on_ right  to  sue  for  death  tit  child,  lee 


Death,  i 


DOCKETS. 


Of  causes  for  trial,  see  Trial,  (  11. 

DOCUMENTS. 

As  evidence  in  civil  actions,  see  Evidence,  §{ 
342-363. 

Aa  evidence  in  criminal  prosecutions,  see  Crim- 
inal lAW,  i  429. 

DOMICILE 

Of  parties  as  affecting  venue,  see  Venue,  !{  21- 


^2^' 


See  Gifta. 


DONATIONS. 
DOWER. 


Right  of  widow  of  defendant  in  mortgage  fore- 
closure  proceedings  claiming  right  of  dower  to 
redeem,  see  Mortgages,  i  694. 

I.  NATURE  AND  REQUISITES. 

f  12.  Where  a  person  who,  with  full  notice 
that  swamp  land  nad  been  permanently  dedi- 
cated as  a  county  seat,  took  a  deed  to  It  from 
the  county,  thus  acqninng  at  most  only  a  seisin 
to  the  use  of  the  county,  his  widow  was  not 
entitled  to  dower  therein,  under  Rev.  St.  1899, 
»  2933,  2956  (Ann.  St.  1906,  pp.  1690,  1704).— 
Van  Pelt  v.  Parry  (Mo.)  425. 

{  13.  A  wife  held  entitled  to  dower  in  her 
husband's  defeasible  fee  which  her  issue  would 
have  inherited  as  his  heir.— Rice  v.  Rice  (Ky.) 
270. 

n.  nroHOATE  interest. 

(B)  BAR,  RELEASE,  OR  FORFEITURE. 

§  46.  Under  Kv.  St  1009.  S  2135  (Russell's 
St.  {  4645),  a  widow  who  joined  her  hnsband 
in  a  mortgage  of  the  homestead  held  entitled  to 
dower  in  the  surplus  of  the  proceeds  of  the 
sale.— Hiller  v.  Nelson   (Ky.)   :»2. 

S  46.  A  married  woman's  inchoate  right  of 
dower  in  land  heU  not  affected  by  a  judgment 
foreclosing  a  mortgage  on  the  land.— Eversole 
T.  First  Nat.  Bank  (Ky.)  961. 


{  47.  If  the  fee  of  land  held  by  a  hnsband 
passed  during  his  lifetime  to  a  city  for  public 
use  as  a  street  either  by  prescription,  by  express 
dedication  by  deed,  or  by  acts  in  pais  coupled 
with  acceptance,  or  by  condemnation,  the  wife's 
inchoate  right  of  dower  was  extinguished. — Ben- 
ton V.  City  of  St  Louis  (Mo.)  418. 

m.  RIGHTS  AND   REBCEDIES   OF 
WIDOW. 

Redemption  from  mortgage  in  order  to  protect 
dower  of  rights,  right  to  contribution  against 
heir  of  mortgagor,  see  Descent  and  Distribu- 
tion, {  152. 

{  69.  A  widow  is  entitled  to  either  dower  or 
homestead  in  the  lands  of  her  deceased  husband, 
at  her  election,  which  she  has  a  reasonable 
time  to  make  after  her  husband's  death ;  but 
she  can  elect  at  once,  and,  having  elected  to 
take  a  homestead,  she  cannot  thereafter  sur- 
render the  homestead  right  and  take  a  dower  in- 
terest—White  y.  Holder  (Ky.)  905. 

§  59.  Evidence  held  to  show  that  a  widow 
elected  to  take  a  homestead  in  her  deceased  hus- 
band's land.— White  v.   Holder  (Ky.)  995. 

DRAINS. 

In  cities,  see  Municipal  Corporation,  {  827. 

X.  ESTABLISHMENT  AND  MAIH- 
TENANOE. 

f  86.    Under  Const  art  7,  H  14,  83,  held, 

that  the  right  of  appeal  from  an  order  of  al- 
lowance of  fees  to  attorneys  for  a  drainage  dis- 
trict existed  though  it  was  not  conferred  by 
Kirby's  Dig.  {  1428,  and  it  could  be  exercised 
under  sections  1487-1493.— Huddleston  &  Tay^ 
lor  V.  Ck)tfman  (Ark.)  1010. 

I  86.    A  citizen  of  a  county  owning  land  in 

a  drainage  district  held  entitled  under  Const 
art  13,  I  16,  to  appeal  from  an  order  allow- 
ing fees  to  attorneys. — Huddleston  &  Taylor  t. 
CoSman  (Ark.)   1010. 

DRUNKARDS. 

Care  required  as  to  intoxicated  licensee  on  prem- 
ises, see  Negligence,  I  32. 

DUE  PROCESS  OF  LAW. 

See  ConstitntloDal  Law,  H  297,  803. 

DURESS. 

In  secaring  note,  see  Bills  and  Notea,  |  6201. 

EARNINGS. 

Right  of  parent  to  earnings  of  child,  aee  Parent 
and  Child,  {  6. 

EASEMENTS. 

Public  easements,  see  Dedication;   Highways. 

I.  CREATION.  EXISTENCE,  AND  TER- 
MINATION. 

{  6.  Essentials  of  an  easement  by  prescrip- 
tion stated.— McKinney  v.  Duncan  (Tenn.)  6S3. 

t  &  Under  St  1000,  t  2546  (Russell's  St.  | 
221),  one  maintaining  without  authority  water 
pipes  in  the  streets  of  a  city  to  deliver  water 
to  customers  held  not  to  acquire  the  right  by 
adverse  possession  to. maintain  the  pipes,  where 
no  notice  was  given  the  city. — Kevil  v.  City  of 
Princeton  (Ky.)  363. 

f  10.  A  person  held  not  to  have  acquired  a 
right  of  way  over  land  by  prescription.— McKin- 
ney V.  Duncan  (Tenn.)  6^. 
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§  18.  The  fact  that  the  only  means  of  exit 
from  a  person's  land  to  a  public  highway  is 
over  the  land  of  another  eiyes  bim  no  right  to 
use  the  other's  land.— McKinney  t.  Duncan 
(Tenn.)  683. 

I  18.  A  grantee  of  minerals  has  no  way  of 
necessity  over  land  of  a  stranger  to  remove 
snch  minerals. — McBumey  v.  Glenmary  Goal  & 
Coke  Co.  (Tenn.)  G94. 

I  42.  An  ambiguous  grant  of  an  easement 
will  be  construed  in  favor  of  the  claimant  of 
the  easement. — Frisbie  v.  Bigham  Masonic 
Lodge  No.  256  (Ky.)  359. 

EJECTION. 

Of  passenger,  see  Carriers,  {S  863-381> 

EJECTMENT. 

See  Trespass  to  Try  Title. 


ELECTION. 

Between  counts  in  indictment, 
and  Information,  {  132. 


Indictment 


ELECTIONS. 

Of  corporate  officers,  see  Corporations,  i  281. 
To  determine  establishment  of  graded  school,  see 

Schools  and  School  Districts,  §  42. 
To  determine  issue  of  school  district  bonds,  see 

Schools  and  School  Districts,  {  97. 

X.  RIQHT  OF  SUFFaAOE  AVJi  REOTT- 
IJI.TION  THEREOF  IN  OENERAI.. 

I  1.  The  exercise  of  the  elective  franchise 
held  a  right  conferred  by  the  state  or  body 
politic.— Savage  r.  Umphries  (Tex.  Civ.  App) 
893. 

XX.  ORDERING  OR  0AI.IJNO  ELEC- 
TION, AND  NO'nOE. 

Blection  on  question  of  issaint:  school  district 
tMnd,  see  Schools  and  School  Districts,  |  97. 

XXL  ELECTION   DISTRICTS   OR  PRE- 
CINCTS AND  OFFICERS. 

(  51.  Under  Election  Law  (Acts  29th  Leg. 
1906,  p.  535,  c.  11),  f  60,  that  a  city  alderman 
onlawfully  acted  as  judge  of  an  election  held  not 
to  vitiate  the  election;  there  being  another 
jadge. — Savage  t.   Umphries  (Tex.   Civ.  App.) 


rv.  QXTALXFIOATIONS  OF  VOTERS. 

Blection  to  determine  question  of  levying  school 
taxes,  see  Schools  and  School  Districts^  J  103. 

{  00.  Const.  1875,  art  6,  S  2,  as  amended  by 
Acts  1901,  p.  322,  providing  that  any  voter 
subject  to  pay  a  poll  tax  must  pay  the  same 
before  he  offers  to  vote,  does  not  render  un- 
constitutional Acts  29th  Leg.  1905,  p.  527,  c. 
11,  {  23,  providing  a  method  for  determining 
how  and  where  a  voter  shall  or  shall  not  be 
declared  subject  to  a  poll  tax.— Savage  v.  Umph- 
ries (Tex.  Civ.  App.)  893. 

I  60.  The  statutory  requirement  that  a  voter 
pay  a  city  poll  tax  held  not  unconstitutional, 
as  imposing  a  burden  additional  to  that  imposed 
by  Const.  1875,  art  6,  §  2,  as  amended  by  Acts 
1901,  p.  322,  requiring  the  payment  of  poll  tax- 
es imposed  by  the  laws  of  the  state. — Savage 
T.  Umphries  (Tex.  Civ.  App.)  893. 

(  72.  A  citizen  of  the  United  States,  who 
had  actually  resided  in  the  state  12  months 
and  in  the  county  6  months  prior  to  casting  his 


vote,  held  qualified. — Savage  v.  Umphries  (Tex. 
Civ.  App.)  893. 

S  72.  Under  Election  Law  (Acts  29th  Leg. 
1905,  p.  521,  c.  11)  S  4,  the  residence  of  a  voter 
held  to  have  been  in  a  certain  town. — Savage  v. 
Umphries  (Tex.  Oiv.  App.)  893. 

{  72.  A  minor,  residing  for  12  months  in 
the  state  with  his  fathers  consent,  became  a 
resident  and  entitled  to  vote  on  attaining  his 
majority,  though  the  father  was  absent  from  the 
state  part  of  the  time. — Savage  v.  Umphries 
(Tex.  Civ.  App.)  893. 

§  74.  A  member  of  the  National  Guards  em- 
ployed in  the  service  of  the  army  of  the  United 
States,  is  not,  under  the  state  Constitution,  en- 
titled to  vote. — Savage  v.  Umphries  (Tex.  Civ. 
App.)  893. 

i  83.  One  owing  a  state  and  county  poll  tax 
to  F.  county  for  1906,  which  he  had  not  paid 
prior  to  February  1,  1907,  held  not  entitled  to 
vote  at  an  election  in  P.  county  in  December, 
1907.— Savage  v.  Umphries  (Tex.  Civ.  App.) 
893. 

I  83.  Where  one  paid  his  state  poll  tax 
within  the  time  required  by  law,  it  was  immate- 
rial, so  far  as  it  affected  his  qualification  as 
an  elector  in  F.  county,  whether  he  paid  the 
tax  there  or  in  another  county. — Savage  v.  Um- 
phries (Tex.  Civ.  App.)  893. 

Vn.  BALLOTS. 

(  180.  A  mutilated  ballot  must  be  construed 
so  as  to  give  effect  to  the  voter's  intent,  if  it 
can  be  ascertained  from  the  face  of  the  ballot 
—Savage  v.  Umphries  (Tex.  Civ.  App.)  893. 

{  190.  A  torn  ballot,  which  can  l>e  so  placed 
together  as  to  show  beyond  doubt  its  number 
and  for  what  it  was  voted,  is  valid. — Savage  v. 
Umphries  (Tex.  Civ.  App.)  893. 

vul  conduct  of  election. 

§  198.  The  general  rule  is  that  statutory 
provisions  as  to  elections,  if  not  made  expressly 
mandatory,  will  be  construed  as  so  far  direc- 
tory that  the  election  will  not  be  nullified  by 
mere  irregularities,  not  fraudulently  brought 
about,  when  the  departure  from  the  prescribed 
method  throws  a  substantial  doubt  on  the  result. 
— Savage  v.  Umphries  (Tex.  Civ.  App.)  893. 

§  208.  The  provision  of  a  statute  as  to  the 
time  of  opening  and  closing  the  polls  is  so  far 
directory  that  an  irregularity  in  this  respect, 
which  does  not  deprive  a  legal  voter  of  his 
vote  or  admit  a  disqualified  person  to  vote, 
will  not  vitiate  the  election. — Savage  T.  Urn- 
phries  (Tex.  Civ.  App.)  893. 

i  227.  Elections  for  advancement  of  edn- 
cational  interests  of  children  of  the  state  held 
to  be  construed  in  favor  of  validity. — Taylor 
V.  Sparks  (Ky.)  970. 

i  229.  An  election  is  not  rendered  invalid 
because  certain  persons  not  qualified  were  per- 
mitted to  vote,  where  the  result  of  the  election 
would  not  be  affected  if  all  of  the  objectio;i- 
able  votes  were  deducted  from  those  received  on 
the  prevailing  side.— Taylor  v.  Sparks  (Ky.) 
070. 

X.   CONTESTS. 

i  291.  A  mutilated  ballot  will  be  presumed 
to  have  been  mutilated  after  it  was  counted  by 
the  election  officers.— Savage  v.  Umphries  (Tex. 
Civ.  App.)  893. 

S  291.  It  will  be  presumed,  in  the  absence  of 
evidence  to  the  contrary,  that  a  voter  produced 
the  proper  evidence  that  he  had  paid  his  poll 
tax  as  required  by  law.— Savage  v.  Umphries 
(Tex.  Civ.  App.)  893. 
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§  293.  Where  the  ballots  have  beei>  tampered 
with,  and  the  identical  ballots  voted  are  not 
before  the  court,  parol  evidence  of  the  contents 
is  not  admissible. — Savage  v.  Umphries  (Tex. 
Civ.  App.)  883. 

I  293.  Testimony  of  voters  that  they  voted 
for  a  certain  candidate  or  measure,  and  that 
their  ballots  have  been  changed,  is  admissible. 
—Savage  v.  Umphries  (Tex.  Civ.  App.)  893. 

{  296.  It  was  not  essential  to  prove  that  a 
voter  owed  a  poll  tax  to  both  the  state  and 
the  county,  and  failed  to  pay  the  same,  in  order 
to  render  his  vote  illegal;  proof  that  he  owed 
it  to  the  state,  and  failed  to  pay  it,  sufficing.— 
Savage  v.  Umphries  (Tex.  Civ.  App.)  893. 

f  298.  Where  election  officers  had  reasonable 
ground  to  find  that  certain  persons  had  no  right 
to  vote,  the  findings  would  not  be  reversed  in 
a  contest.— Nichols  v.  Pennington  (Ky.)  382. 

{  298.  In  a  school  district  trustee  election 
contest,  under  St.  1909,  {  1596a  (Russell's  St. 
S  4046),  the  court  had  no  jurisdiction  to  de- 
termine the  alleged  ineligibility  of  the  contestee. 
—Nichols  V.  Pennington   (Ky.)   382. 

{  298.  In  an  election  contest  the  court  could 
not  consider  votes  of  legal  voters,  who  were  re- 
fused the  right  to  vote  as  cast — ^Nichols  v. 
Pennington  (Ky.)  382. 

ELKS. 

Restraining  wrongful  use  of  name  of  order  of, 
see  Corporations,  f  49. 

EMANCIPATION. 

Of  child,  see  Parent  and  Child,  i  10. 

EMINENT  DOMAIN. 

Public  improvements  by  municipalities,  see  Mu- 
nicipal Corporations,  H  330-567. 

n.   COHFEHSATXOH. 

(B)  TAKING    OR    INJURING    PROPERTY 
AS  GROUND  FOR  COMPENSATION. 

§  84.  Under  Const.  §  242,  a  city  cannot  take 
a  subterranean  stream  for  a  public  sewer  with- 
out compensating  the  owner  for  the  resulting 
Injury. — Kevil  v.  City  of  Princeton  (ICy.)  363. 

EMPLOYES, 

See  Master  and  Servant. 

EQUITABLE  ESTOPPEL 

See  Estoppel,  §  75. 

EQUITY. 

Equitable  estoppel,  see  Estoppel,  5  75. 
Equitable  jurisdiction  of  justice  of  the  peace, 
see  Justices  of  the  Peace,  §  47. 

Particular  subjects  of  equitable  jurisdiction  and 

equitable  remedies. 
See    Cancellation    of    Instruments ;    Creditors' 

Suit ;    Fraudulent  Conveyances  ;    Injunction  ; 

Nuisance,  §  23 ;   Partitiou,  §§  13-95  ;   Quieting 

Title ;    Specific  Performance  ;    Trusts. 
Relief  against  judgment,  see  Judgment,  §§  443, 

4.55. 


I  4.  Accident  or  surprise,  as  used  in  equity, 
embraces  not  only  various  forfeitures  due  to  ac- 
cidents in  the  popular  sense,  but  unforeseen 
events,  misfortunes,  losses,  acts,  or  omissions 
not  the  result  of  negligence  or  misconduct. — 
State  ex  rel.  Hartley  v.  Innes  (Mo.  App.)  1168. 

§  4.  "Accident"  defined.— State  ex  rel.  Hart- 
ley T.  Innes  (Mo.  App.)  1168. 

i  4.  l%e  word  "surprise"  is  used  interchange- 
ably with  "accident"  to  designate  emers^ncies 
giving  rise  to  accidents,  both  words  signifying 
a  detrimental  situation  wherein  a  party  is 
placed  unexpectedly  and  against  which  ordinary 
prudence  would  not  have  guarded. — State  ex  reL 
Hartley  v.  Innes  (Mo.  App.)  1168. 

n.  IJkOHES  AITD  STAI.E  DEKAITDS. 

In  proceeding  to  restrain  operatioD  of  tail- 
road,  see  Railroads,  §  222. 

I  67.  "Laches"  defined.— Hughes  v.  WalUce 
(Ky.)  324. 

ERROR,  WRIT  OF. 

See  Appeal  and  Error. 

ESCROWS. 

{  12.  A  note  placed  in  escrow  becomes  bind- 
ing on  the  maker  and  indorser  on  the  fulfillment 
of  the  conditions,  though  there  Is  no  delivery.— 
Ketterson  v.   Inscho  (Tex  Civ.  App.)   626. 

§  12.  A  deed  or  bill  of  sale  placed  in  escrow, 
to  be  delivered  on  compliance  with  specified 
conditions,  becomes  effective  on  the  fulfillment 
of  the  conditions,  though  there  is  no  actual  de- 
livery.—Ketterson  T.  Inscho  (Tex.  Civ.  App.) 
626. 

{  12.  A  buyer  and  a  third  person  indorsing 
a  note  for  the  price  held  liable  thereon,  though 
the  bill  of  sale  delivered  in  escrow  had  not  been 
actually  delivered  to  the  buyer.- Ketterson  v. 
Inscho  (Tex.  Civ.  App.)  628. 

ESTABLISHMENT. 

Of  boundaries,  see  Boundaries,  {§  40,  55. 
Of  courts,  see  Courts,  fj  82-116. 
Of  drains,  see  Drains,  i  36. 

Of  highways,  see  Highways,  §  68. 

Of  lost  instruments,  see  Lost  Instmments. 

Of  public  schools,  see  Schools  and  School  Dis- 
tricts, §  13. 

Of  telegraphs  or  telephones,  see  Telegraphs  and 
Telephones.  S  15. 

Of  will,  see  Wills,  §§  300-354. 

ESTATES. 

Created  bV  will,  see  Wills.  §§  601-411R. 
Decedents'   estates,   see  Descent  and   Distribu- 
tion ;    Executors  and  Administrators. 

Particular  estates. 
See  Dower;    Life  Estates. 
Estates  for  years,  see  Landlord  and  Tenant. 

ESTOPPEL 

By  judgment,  see  Judgment,  §|  570-622,  651- 
739. 

n.   BT  DEED. 

(A)  CREATION  AND  OPERATION  IN 
GENERAL. 

§  12.  A  deed  will  not  be  construed  to  operatt 
by  way  of  estoppel  beyond  the  clear  meaning  of 
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the  words  used.— Newell  t.   Burnside  Banking 
Co.  (Ky.)  267. 

I  29.  Recitals  in  deed  to  a  third  person 
through  whom  both  parties  claimed  held  bind- 
ing on  both  parties.— Golville  t.  Colville  (Tex. 
Cir.  App.)  87a 

I  32.  Where  deeds  establishing  a  dividing 
line  were  exchanged  between  adjoining  owners 
in  order,  the  acceptance  by  one  of  the  parties 
of  the  deed  to  him  held  not  a  waiver  of  such 
title  as  he  already  had  to  the  land  on  his  side 
of  the  agreed  line.— Longhridge  t.  Ball  (Ky.) 
321. 

(B)  ESTATES  AND  RIGHTS  SUBSE- 
QUENTLY ACQUIRED. 

I  88.  Lend  which  the  grantor  does  not  own, 
conveyed  with  general  warranty,  passes  by  es- 
toppel, on  the  grantor  subsequently  acquiring 
title.— Newell  v.  Burnside  Banking  Co.  (Ky.) 
267. 

S  47.  A  mortgage  constmed,  and  held  to  con- 
vey only  the  mortgagor's  Interest  In  the  land 
described  which  he  owned  at  the  time  of  its  ex- 
ecution.—Newell  V.  Burnside  Banking  Co.  (Ky.) 
267. 

HZ.  EQUITABLE  ESTOPPEL. 

To  atiert  or  denf  particular  foot*,  righU, 
claim*,  or  liahilitiet. 

To  allege  error,  see  Appeal  and  Error,  g  882; 
Criminal  Law,  §  113  <. 

To  avoid  •or  forfeit  insurance  policy,  see  Insur- 
ance, §  388. 

To  object  to  proof  of  loa,  see  Insurance,  t  661. 

(B)  GROUNDS  OF  ESTOPPEL. 

Claim  of  homestead,  see  Homestead,  S  191. 
Delivery-  of  bill  or  note,  see  Bills  and  Notes,  ( 
369. 

I  7S.  The  owner  of  a  stock  of  goods  intrust- 
ing it  to  a  firm,  and  allowing  it  to  deal  with 
the  goods  as  its  own,  held  estopped  as  to  cred- 
itors of  the  firm  from  claiming  the  goods. — 
Holder  T.  Shelby  (Tex.  Civ.  App.)  590. 

(C)  PERSONS  AFFECTED. 

Partner,  see  Partnership,  i  34. 
Tenant;  tee  Landlord  and  Tenant,  {  63, 

EVICTION. 

Of  tenant  of  demised  premises,  see  Landlord  and 
Tenant,  |  173. 

EVIDENCE 

See  Depositions ;  Witnesses. 

Admissibility  of  evidence  under  pleading,  see 
Pleading,  8S'376,  380. 

Applicability  of  instructions  to  evidence,  see 
Trial,  f|  251-253. 

Conformity  of  Judgment  to  proo&,  see  Judg- 
ment, a  249-251. 

Questions  of  fact  for  jury,  see  Trial,  H  139-143. 

Receipt  as  evidence  on  issue  of  compromise,  see 
Compromise  and  Settlement,  {  23. 

Reception  at  trial,  see  Criminal  Law,  i  665; 
Trial,  H  41-105. 

As  to  particular  fact*  or  iituei. 

See  Adverse  Possession.  !§  114,  116 ;  Damages, 
H  174-185;  Deeds,  K  195-211;  Fraudulent 
Conveyances,  <{  271-301 ;  Gifts,  g  49 ;  Mai- 
riage,  gg  48-50 ;  Partnership.  Sg  48,  56 ;  Re- 
lease, gg  56,  66 ;    Statutes,  |  283. 

Assumption  of  risk  by  servant  injured,  see  Mas- 
ter and  Servant,  g  280. 

Consideration  for  bill  or  note,  see  Bills  and 
Notes,  g  493. 

Contributory  negligence  of  passenger,  see  Cai^ 
riers,  g  346. 


Contributory  negligence  of  servant  injured,  see 
Master  and  Servant,  gg  274,  281. 

Defense  of  statute  of  frauds,  see  Frauds,  Stat- 
ute of,  g  150. 

Defense  of  statute  of  limitations,  see  Limitation 
of  Actions,  g  195. 

Election  l>etween  homestead  and  dower,  see 
Dower,  g  59. 

Intention  to  dedicate,  see  Dedication,  g  43. 

Negligence  of  master,  see  Master  and  Servant, 
§1  270,  27a 

Payment  of  note,  see  Bills  and  Notes,  g  527. 

Rdation  of  carrier  and  passenger,  see  Carriers, 
J246. 

In  action*  by  or  againtt  partieuiar  elatiea  of 

pertone. 

See  Carriers,  gg  133-134,  228,  276,  316,  317, 

381 ;    Innkeepers,  g  11 ;    Master  and  Servant, 

gg  265-281 ;   Municipal  Corporations,  gg  818- 

819. 
Connecting  carriers,  see  Carriers,  g  85. 
Trustee  in  bankruptcy,  see  Bankruptcy,  g  803. 

/n  particular  civil  aotiont  or  proceeding*. 
See  Libel  and   Slander,   g  103:    Negligence,  g 

121 ;    Quieting  Title,  g  44 ;    Trespass,   gg  44, 

46 ;   Trespass  to  Try  Title,  gg  38-41 ;   Trover 

and  Conversion,  gg  86,  40. 
Contest  of  local  option  election,  see  Intoxicating 

Liquors,  g  37. 
Election  contest,  see  Elections,  g  293. 
For  breach  of  contract,  see  Contracts,  J  349. 
For  breach  of  contract  of  carriage,  see  Carriers, 

g  276. 
For  breach  of  contract  to  convey  land,  see  Ven- 
dor and  Purchaser,  g  850. 
For  breach  of  covenant,  see  Covenants,  g  121. 
For  causing  death,  see  Death,  g  76. 
For  ejection  of  passenger,  see  Carriers,  g  381. 
For  failure  to  deliver  telegram,  see  Telegraphs 

and  Telephones,  g  66. 
For  injuries  caused  by  operation  of  railroad,  see 

Railroads,  gg  347,  396,  397. 
For  injuries  caused  by  operation  of  street  rail- 
road, see  Street  Railroads,  g  113. 
For  injuries  from  fire  caused  by  operation  of 

railroadj  see  Railroads,  g  481. 
For  injuries  to  passenger,  see  Carriers,  gg  316- 

317. 
For  injuries  to  servant,  see  Master  and  Servant. 

gg  265-281. 
For  injuries  to  traveler  on  street,  see  Municipal 

Corporations,  gf  818-819. 
For  loss  of  or  injury  to  shipment,  see  Carriers, 

gg  13^-134. 
For  loss  of  or  injury  to  shipment  of  live  stock, 

see  Carriers,  g  228. 
For  rent,  see  landlord  and  Tenant,  g  231. 
On  bill  or  note,  see  Bills  and  Notes,  gg  493- 

627. 
Probate  proceedings,  see  Wills,  g  300. 
To  restore  lost  deed,  see  Lost  Instruments,  g  8. 

In  ortmtnol  proeecuUon*. 
See  Conspiracy,  g  45;    Criminal  Law,  gg  804- 
564;    Homicide,  gg  146-255;   Larceny,  gg  65, 
59. 

Review  and  procedure  thereon  in  appellate 
court*. 

Harmless  error  in  rulings  on,  see  Appeal  and 
Error,  gg  1050-1058. 

Presumptions  as  to  rulings  on,  see  Appeal  and 
Error,  g  916. 

Review  of  rulings  on  as  dependent  on  presenta- 
tion in  lower  court  of  grounds  of  review,  see 
Appeal  and  Error,  g  204. 

Review  of  rulings  on  as  dependent  on  record  on 
appeal  or  writ  of.  error,  see  Api>eal  and  Er- 
ror, g  548. 

Review  on  appeal  or  writ  of  error,  see  Appeal 
and  Error,  g§  1001-1024. 

Z.  JTTDIOIAL  HOTIOE. 

In  criminal  prosecutions,  see  Criminal  Law,  g 
304. 
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8  9.  Courts  will  take  judicial  notice  of  tie 
accuracy  of  X-ray  photographic  views  of  the 
bones  of  a  living  body,  when  properly  taken. 
—Houston  &  T.  C.  R.  Co.  v.  Shapard  (Tex. 
Civ.  App.)  596. 

{  34.  The  state  courts  will  take  judicial  no- 
tice of  federal  statutes.— Louisville  &  N.  R.  Co. 
V.  Scott  (Ky.)  990. 

S  35.  The  courts  do  not  take  judicial  notice 
of  a  statute  of  another  state.- XIathieson  y.  St. 
Louis  &  S.  F.  Ry.  Co.  (Mo.)  9. 

n.  PBESTTMPTIONS. 

At  to  particular  factt  or  Uiuet. 
See  Negligence,  8  121. 
Authority  of  agent,  see  Principal  and  Agent, 

Consideration   for  bill   or  note,   see   Bills  and 

Notes.  §  493. 
Mutilation  of  ballot,  see  Elections,  |  291. 
Resulting  trust,  see  Trusts,  i  86. 
Undue  influence  in  execution  of  will,  see  Wills, 

J  163. 

In  particular  eivU  action*  or  proceeding*. 
See  Trespass  to  Try  Title,  S  38. 
For  injuries  caused  by  operation  of  railroad, 

see  Railroads,  8  396. 
For  injuries  to  passenger,  see  Carriers,  8  316. 
On  bill  or  note,  see  Bills  and  Notes,  8  493. 

8  66.  It  is  presumed  that  a  vendor  knew  the 
boundaries  of  the  land  which  he  sold.— GaSney 
T.  Clark  (Tex.  Civ.  App.)  606. 

\  67.'  Normal  conditions  will  be  presumed  to 
exist  in  every  instance  until  the  contrary  is 
shown,  and  presumptions  arising  from  proof  of 
a  given  status  operate  prospectively,  and  not 
retrospectively. — Western  Union  Telegraph  Co. 
▼.  Hughey  (Tex.  Civ.  App.)  1130. 

8  77.  No  presumption  of  fact  arises  from  de- 
fendant's failnre  to  call  witnesses,  where  plain- 
tiff fails  to  make  out  a  case.— St  Louis  &  S.  F. 
R.  Co.  y.  Finley  (Tenn.)  692. 

'  8,  80.  The  presumption  that  the  common  law 
is  in  force  in  another  state  applies  only  to  those 
states  which  were  carved  out  of  English  terri- 
tory.—Mathieson  y.  St.  Louis  &  S.  F.  Ry.  Co. 
(Mo.)  9. 

8  80.  The  laws  of  a  sister  state  will  be  pre- 
sumed to  be  similar  to  the  law  of  the  forum  un- 
less the  contrary  is  shown.— Oreen  v.  Hewett 
(Tex.  Civ.  App.)  170. 

8  82.  The  presnmption  is  that  a  warrant  is- 
sued by  the  judge  of  the  county  court  was  regu- 
lar, and  that  the  judge  discharged  his  duty 
with  reference  thereto. — Schooler  v.  Xancey 
<Ky.)  940. 

8  83.  As  to  ancient  official  acts  of  county 
officers,  it  will  be  presumed  that  they  performed 
the  duty  imposed  on  them  as  the  law  commanded 
or  contemplated.— Van  Pelt  v.  Parry  (Mo.)  425. 

8  88.  Under  the  rule  that  the  law  presumes 
that  an  officer  properly  performs  his  duty,  it  is 
presumed  that  a  deed  is  correctly  recorded.— 
Childers  v.  Pickenpaugh  (Mo.)  453. 

m.  BURDEN   OF  PROOF. 

A*  to  particular  fact*  or  ittue*. 

See  Fraudulent  Conveyances,  88  271-273 ;  lim- 
itation of  Actions,  8  195. 

Modification  of  contract,  see  Contracts,  8  247. 

Undue  influence  in  execution  of  will,  see  Wills, 
8  103. 

In  particular  civil  action*  or  proceeding*. 
See  Trespass,  8  44. 

For  assault,  see  Assault  and  Battery,  t  26. 
For  injuries  to  servant,  see  Master  and  Servant, 
8  2(>5. 


rV.   BELEVAirCY.  MATERIAXJTT,  AlTD 
COHFETENCY  IN  GENERAI.. 

(B)  RES  GEST.S:. 

8, 121.  In  trover  for  cattle,  in  which  plaintiff 
claimed  exemplary  damages,  testimony  by  plain- 
tiff as  to  a  difficulty  which  occurred  at  the  time 
the  cattle  were  taken  was  admissible  as  part 
of  the  res  gestas.— Boardman  v.  Woodward  (Tex. 
Civ.  App.)  550. 

(C)  SIMILAR  FACTS  AND  TRANSAC- 
TIONS. 

In  action  for  injuries  from  fire  caused  by  opera- 
tion of  railroad,  see  Railroads,  8  481. 

In  action  for  pollution  of  water,  see  Waters  and 
Water  Courses,  8  107. 

8  129.  In  a  suit  to  enjoin  the  use  of  lots  as  a 
feed  and  wagon  yard,  deeds  to  neighboring  lots 
held  admissible,  as  tending  to  show  dedication 
of  the  block  involved  to  residence  purposes  ex- 
clusively.— Lowrance  v.  Woods  (Tex.  Ciy.  App.) 
551. 

(E)  COMPETENCY. 

Testimony  by  claimants  of  homestead  as  to  in- 
tent to  return  thereto  after  removal,  see 
Homestead,  |  181. 

V.  BEST  AiroSEOOITD  ART  EVIDENCE. 

8  158.  In  an  action  against  a  railroad  com- 
pany for  destruction  of  a  building  by  fire,  plain- 
tiff's testimony  held  competent  evidence  of  title. 
— Erhart  v.  Wabash  Ry.  Co.  (Mo.  App.)  657. 

8  178.  In  an  action  to  establish  interests  in 
land  involving  ancient  transactions,  the  primary 
evidence  of  which  has  been  lost,  where  secondary 
evidence  is  necessary  to  establish  lost  records, 
deeds,  plats,  etc,  to  reconstruct  for  judicial 
purposes  facts  and  a  situation  dimmed  by  time, 
rules  of  evidence  will  be  mach  relaxed. — Van 
Pelt  y.  Parry  (Mo.)  426. 

Vn.  ADMISSIONS. 

(A)  NATURE.  FORM,  AND  INCIDENTS  IN 

GENERAL. 

f  213.  Evidence  held  improperly  admitted  as 
evidence  of  an  offer  to  compromise  a  controver- 
sy.—Floresville  Oil  &  Mfg.  Co.  y.  Texas  Re- 
fining Co.  (Tex.  Ciy.  App.)  194. 

8  219.  That  a  party  induced  a  witness  by 
threats  of  a  criminal  prosecution  to  return  to 
the  state  and  testify  is  not  admissible  in  evi- 
dence as  an  admission  of  such  party,  since  it 
does  not  show  an  attempt  to  improperly  in- 
fluence the  witness  or  his  testimony,  in  the  ab- 
sence of  any  proof  indicating  an  evil  purpose  on 
the  part  of  the  party.— Garrett  y.  St  Lonis 
Transit  Co.  (Mo.)  68. 

(O)  BY  GRANTORS,  FORMER  OWNERS, 
OR  PRIVIES. 

8  230.  Evidence  of  statements  of  an  alleged 
grantor  held  inadmissible  to  impeach  a  deed. 
—Hughes  Bros.  v.  Redus  (Aric.)  414. 

8  230.  Where  a  person,  alleged  to  have  sold 
land,  has  given  up  possession,  his  declarations, 
showing  the  character  of  his  claim  thereto, 
held  self-serving,  and  inadmissible  in  eyidenoe. 
—Hughes  Bros.  v.  Redus  (Ark.)  414. 

(D)  BY  AGENTS  OR  OTHER  REPRESE^N- 
TATIVES. 
8  241.  Expressions  made  by  an  agent  indicat- 
ing malice,  in  the  absence  of  the  principal,  are 
inadmissible  to  show  motive  of  the  principal. — 
Little  v.  Rich  (Tex.  Civ.  App.)  1077. 

8  244.  In  an  action  against  a  carrier  for 
damages  to  cattle,  evidence  of  certain  declara- 
tions of  the  carrier's  agent  held  admissible. — St 
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Louis,  S.  F.  &  T.  Ry.  Co.  v.  Adams  (Tex.  Cir. 
App.)  1155. 

I  244.  In  an  action  against  a  carripr  for 
damages  to  cattle,  evidence  of  certain  declara- 
tions of  the  carrier's  servant  held  not  admis- 
sible.—St.  Louis.  S.  P.  &  T.  Ry.  Co.  v.  Adams 
(Tei.  Civ.  App.)  1155. 

i  253.  In  an  action  for  false  imprisonment 
and  malicious  prosecution,  a  letter  written  by  a 
third  person  inclosing  a  capias  to  the  sheriff 
of  another  county,  and  asking  for  plaintiff's 
arrest,  held  inadmissible.— Little  v.  Rich  (Tex. 
Civ.  App.)  1077. 

Vni.  DEOIiARATIONS. 

By  claimants  of  homestead  on  gnestion  of  aban- 
donment, see  Homestead,  §  181. 

(A)  NATURE.  FORM,  AND  INCIDENTS  IN 
GENERAL. 

Declarations  by  claimants  of  homestead  as  to 
intent  to  return  thereto  after  removal,  see 
Homestead,  §  181. 

§  271.  Evidence  of  a  conversation  between 
plaintiff  and  one  of  the  defendants  after  the  ac- 
cident held  inadmissible  as  self-serving  declai'a- 
tions. — Eilerman  v.  Farmer  (Ky.)  28!). 

((3)  AS   TO    PEDIGREE,    BIRTH,    AND 
RELATIONSHIP. 

§  285.  Matters  of  pedigree  such  as  family 
history  may  be  proved  by  hearsay  testimony, 
and  other  facts,  not  entirely  matters  of  i)edi- 
gree,  may  be  so  intimately  connected  with  pedi- 
gree as  to  permit  their  proof  by  the  same  char- 
acter of  testimony.— Wall  v.  Lubbock  (Ter. 
Civ.  App.)  880. 

§  288.  Where  a  witness  was  the  husband  of 
the  granddaughter  of  a  person,  he  could  testify 
as  a  member  of  the  family  to  the  family  his- 
tory, including  the  death  and  time  of  death  of 
that  person,  though  he  did  not  state  that  he 
obtained  his  infoimation  from  deceased  mem- 
bers of  the  family. — Wall  v.  Lubbock  (Tex. 
Civ.  App.)  886. 

§  288.  Where  a  witness  testified  that  he  first 
became  acquainted  with  the  family  of  a  person 
about  sixty  years  ago,  and  that  the  family 
consisted  of  a  woman,  son,  and  daughter,  he 
could  testify  that  it  was  generally  imderstood 
at  the  time  in  that  community  that  the  person 
was  dead,  and  that  the  woman  was  recognized 
as  a  widow.— Wall  v.  Lubbock  (Tex.  Civ.  App.) 
886. 

(E)  PROOF  AND  EFFECT. 

f  313.  Evidence  of  declarations  of  a  decedent, 
though  admissible,  held  not  to  amount  to  direct 
proof,  and,  when  unsupported,  entitled  to  but 
little  weight.— Collins  v.  Harrell  (Mo.)  432. 

IX.  HEABSAT. 

§  317.  Evidence  in  an  action  on  a  health  and 
accident  policy  held  inadmissible  as  hearsay.— 
United  States  Health  &  Accident  Ins.  Co.  v. 
Jolly  (Ky.)  281. 

§  323.  A  witness  was  properly  allowed  to 
testify  as,  to  the  state  of  the  cattle  market  on 
certain  days,  and  state  that  he  gained  his  in- 
formation from  market  reports.— St.  Louis  & 
S.  F.  R.  Co.  V.  Lane  (Tex.  Civ.  App.)  847. 

I  323.  In  a  suit  for  the  negligent  handling 
of  a  shipment  of  cattle,  accounts  of  sale  thereof 
held  not  hearsay,  and  properly  admitted  to 
show  the  correct  weights  and  prices  at  their 
destination.— St.  Louis  &  S.  P.  R.  Co.  v.  Lane 
(Tex.  Cir.  App.)  847. 


X.  DOOUMENTABT  EVIDENCE. 

(B)  EXEMPLIFICATIONS,  TRANSCRIPTS, 
AND  CERTIFIED  COPIES. 

i  342.  Certified  copies  of  transfers  of  leases 
in  the  land  office  held  admissible  as  prima  facie 
evidence  in  an  action  to  try  title  under  Sayles' 
Ann.  Civ.  St.  1807,  art.  2:i06.— McKee  v.  West 
(Tex.  Civ.  App.)  1135. 

J  342.  Copies  of  letters  of  the  land  commis- 
sioner, preserved  in  the  ordinary  way,  are  copies 
of  records  of  the  land  ofilce.- McKee  v.  West 
(Tex.  Civ.  App.)  1135. 

(Q  PRIVATE  WRITINGS  AND  PUBLICA- 
TIONS. 

i  354.  Original  entries  in  account  books  made 
in  the  course  of  business  are  competent  evi- 
dence in  themselves.— Avery  v.  Tucker  (Mo. 
App.)  672. 

§  3')d.  X-ray  photographs  properly  taken 
held  not  objectionable  on  the  ground  that  with- 
out cutting  away  the  intervening  tissue,  it  was 
impossible  to  tell  whether  the  pictures  cor- 
rectly represented  plaintifTs  injured  bones. — 
Houston  &  T.  C.  R.  Co.  v.  Shnpard  (Tex. 
Civ.  App.)  506. 

$  363.  Medical  books  may  not  be  read  to  the 
jury  as  independent  evidence.— MacDonald  v. 
Metropolitan  St.  Ry.  Co.  (Mo.)  78. 

XI.    PAROL  OB  EXTBINSIC  EVIDENCE 
AFFECTING   WBITINGS. 

(A)  CONTRADICTING,  VARYING.  OR  ADD- 

ING TO  TERMS  OF  WRITTEN 
INSTRUMENT. 

i  400.  A  contract  of  sale  of  a  farm,  showing 
on  its  face  the  number  of  acres  sold,  cannot  be 
controlled  or  altered  by  oral  statements,  made 
before  its  consummation,  as  to  the  number  of 
acres  it  contained.— Travis  v.  Taylor  (Ky.)  988. 

S  417.  Where  an  entire  contract  was  not 
placed  in  writing,  the  whole  contract  could  be 
proved  by  parol  testimony.— Allen  v.  Herrick 
Hardware  Co.  (Tex.  Civ.  App.)  1157. 

§  419.  Under  Ky.  St.  §  470  (Russell's  St.  § 
1775),  the  vendor  of  land  under  a  contract  can- 
not show  by  parol  that  the  amount  recited  as 
having  been  paid  was  not  paid,  but  in  lieu  there- 
of there  was  an  oral  promise  to  convey  certain 
other  land  on  demand. — Richardson  v.  Isaacs 
(Ky.)  1003. 

I  419.  The  consideration  of  a  deed,  in  suit  to 
set  it  aside  for  inadequacy  of  consideration, 
may  be  shown  by  matters  outside  the  deed. — 
Uecker  v.  Zuereher  (Tex.  Civ.  App.)  149. 

§  4]9.  It  is  permissible  to  show  that,  as  an 
additional  consideration  for  a  deed  reciting  a 
money  consideration  only,  grantor  was  to  re- 
ceive rents  for  her  life.— Tipton  v.  Tipton  (Tex. 
Civ.  App.)  842. 

(B)  INVALIDATING    WRITTEN    INSTRU- 

MENT. 

I  431.  In  an  action  by  a  buyer  on  a  contract 
of  sale  exclusion  of  certain  evidence  held  error. 
— Floresville  Oil  &  Mfg.  Co.  v.  Texas  Refining 
Co.  (Tex.  Civ.  App.)  194. 

I  433.  Parol  evidence  to  show  facts  relieving 
a  party  from  the  obligations  of  a  written  con- 
tract on  the  ground  of  mistake  is  not  objec- 
tionable as  varying  the  terms  of  the  contract. — 
Edwards  v.  Trinity  &  B.  V.  Ry.  Co.  (Tex.  Civ. 
App.)  572. 

§  434.  The  rule  excluding  ^arol  evidence  to 
contradict,  vary,  or  modify  written  instruments 
is  much  relaxed,  when  fraud  is  alleged. — Savage 
V.  Umphries  (Tex.  Civ.  App.)  893. 
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trading  Co.   v,  Chicago  House  Wrecking  Co. 
(Mo.  App.)  99. 

{  441.  In  an  action  by  a  payee  against  a 
maker  on  a  note,  held  th&t  equity  would  allow 
the  maker  to  show  tWa.t  the  note  was  not  in- 
tended as  a  full  settlement  between  the  par- 
ties, but  that  it  was  agreed  that  there  should 
be  a  further  settlement,  in  which  the  maker 
should  have  the  benefit  of  certain  credits. — 
Allen  T.  Herrick  Hardware  Co.  (Tex.  Civ.  App.) 
1157. 

i  441.  Bvidence  of  a  contemporaneous  oral 
agreement  between  the  payee  and  maker  of  a 
note  held  not  to  yary  the  terms  of  the  con- 
tract embodied  in  the  note. — Allen  v.  Herrick 
Hardware  Co.  (Tex.  Civ.  App.)  1157. 

{  442.  Application  stated  of  rule  that,  where 
parties  reduce  their  contracts  to  writing,  the 
writing  is  to  be  taken  as  embodying  all  previous 
negotiations  about  its  terms,  which  cannot  be 
yaried  by  parol.— Allen  v.  Herrick  Hardware 
Co.  (Tex.  Ciy.  App.)  1157. 

XH.   OPINION  EVIDENCE. 

(A)  CONCLUSIONS  AND  OPINIONS  OF 
WITNESSES  IN  GENERAL. 

i  471.  The  action  of  the  court  in  a  i>ersonal 
injury  action  to  permit  witnesses  to  express 
their  opinions  as  to  the  effect  of  blows,  without 
confining  the  same  to  the  case  nnder  considera- 
tion, held  not  erroneous.— Wellman  y.  Metropoli- 
tan St.  Ry.  Co.  (Mo.)  31. 

{  471.  Witness'  statement  that  he  was  using 
a  revolving  saw  in  "the  usual  and  customary 
manner"  was  a  statement  of  fact  and  not  of 
opinion.— Texas  &  N.  O.  R.  Co.  y.  Oeiger  (Tex. 
Civ.  App.)  179. 

{  471.  Plaintiffs  statement  that  she  believed 
she  was  injured  for  life  held  not  objectionable 
aa  an  opinion.— Weatherford,  M.  W.  &  N.  W. 
Ry.  Co.  y.  White  (Tex.  Civ.  App.)  799. 

{  471.  In  an  action  for  delay  in  transporting 
cattle,  the  shipper  was  incompetent  to  testify 
as  to  what  would  be  a  reasonable  run  with  cat; 
tie  from  one  point  to  another.— Texas  &  P.  Ry. 
Co.  y.  Goldsmith  &  Garrett  (Tex.  Civ.  App.) 
1146. 

§  471.  Evidence,  in  an  action  for  injuries  to 
an  emplo^^  held  not  inadmissible  as  being  ex- 

Jert   testimony. — Houston  &  T.  C.  R.  Co.   y. 
ohnson  (Tex.  Civ.  App.)  1160. 

I  471.  Question  to  witness  held  objectionable 
as  calling  for  conclusion. — Houston  &  T.  C.  R. 
Co.  V.  Johnson  (Tex.  Civ.  App.)  1150. 

i  472.  Certain  testimony  as  to  market  value 
held  not  objectionable  as  invading  the  province 
of  the  jury.— Chicago,  R.  I.  &  G.  Ry.  Co.  y. 
Jones  (Tex.  Civ.  App.)  759. 

S  472.  In  an  action  by  an  engine  watcher 
for  personal  injuries,  testimony  of  a  witness  as 
to  plaintiff's  duties  before  going  under  the  en- 
gine at  the  time  of  his  injury  held  objectionable, 
on  the  ground  that  it  was  a  conclusion  for  the 
jury's  determination.— Southern  Kansas  Ry.  Co. 
of  Texas  v.  McSwain  (Tex.  Civ.  App.)  874. 

{  473.  A  nonexpert  witness  should  state  the 
facts  and  leave  conclusions  to  the  jury. — Bond 
y.  International  &  G.  N.  R.  Co.  (Tex.  Civ.  App.) 
867. 

S  474.  A  witness  held  competent  to  testify  na 
to  the  reasonable  market  value  of  land  imme- 
diately before  and  after  a  fire  destroying  the 
timber  and  grass.— Missouri,  K.  &  T.  Ry.  Co. 
of  Texas  v.  Neiser  (Tex.  Civ.  App.)  166. 


drunkenness  or  insanity  can  only  be  proved  by 
opinion  of  witnesses,  and  their  opinion  ia  not 
admissible  unless  they  are  exi»erts  or  have  had 
an  opportunity  to  form  an  opinion  from  obset^ 
vation.— Daniel  v.  Modem  Woodmen  of  America 
(Tex.  Civ.  App.)  211. 

I  474.  A  shipper  of  cattle  from  the  North 
through  Texas  to  Mexico  held  competent  to  tes- 
tify that  the  cars  had  the  appearance  of  having 
been  disinfected  before  the  cattle  were  placed 
in'  them.— International  &  6.  N.  R.  Co.  v.  Mc- 
Cullough  (Tex.  Civ.  App.)  55& 

i  474.  A  witness  held  incompetent  to  testify 
as  to  the  market  value  of  certain  mules  at  a 
specified  time  and  place.— Gulf,  C.  &  8.  F.  Ry. 
Co.  y.  Gillespie  &  Carlton  (Tex.  Civ.  App.)  62& 

{  474.  Market  value  is  largely  a  matter  of 
opinion ;  and  a  witness  acquainted  with  the 
market  value  of  property  at  a  particular  place 
is  competent  to  state  his  opinion — Chicago.  B.  L 
&  G.  Ry.  Co.  y.  Jones  (Tex.  Civ.  App.)  759. 

i  474.  The  opinion  of  a  witness  as  to  the 
market  value  of  horses  held  proper. — Chicago. 
R.  I.  &  G.  Ry.  Co.  V.  Jones  (Tex.  Ciy.  App.) 
759. 

I  501.  A  witness  cannot  testify  as  to  the 
value  of  an  article,  based  on  information  derived 
from  an  unidentified  and  undescribed  catalogue. 
—Galveston,  H.  &  S.  A.  Ry.  Co.  y.  Hillman 
(Tex.  Ciy.  App.)  158. 

g  501.  A  question  held  not  objectionable  on 
the  ground  that  the  hypothesis  on  which  it  was 
based  was  not  supported  by  the  evidence. — Mis- 
souri, K.  &  T.  Ry.  Co.  of  Texas  y.  Chilton 
(Tex.  Civ.  App.)  779. 

(B)  SUBJECTS  OF  EXPERT  TESTIMONY. 
S  506.  In  an  action  for  malpractice  in  the 
performance  of  an  operation,  physicians  keli 
not  entitled  to  give  their  opinion  aa  to  whether 
an  operation  performed  in  the  manner  describ- 
ed was  performed  in  an  ordinarily  careful  man- 
ner.—Sameuls  V.  Willis  (Ky.)  339. 

8  509.  Testimony  by  an  expert  held  admis- 
sible.— United  States  Health  &  Accident  Ins. 
Co.  y.  Jolly  (Ky.)  281. 

f  509.  In  a  personal  injury  action  against 
a  street  railroad,  a  duly  qualified  expert,  who 
had  examined  plaintiff,  held  entitled  to  testify 
to  any  physical  fact  he  found  to  exist,  if  evi- 
dence thereof  was  admissible  nnder  the  plead-. 
ings. — Lexington  Ry.  Co.  y.  Woodward  (KyJ 
965. 

(  529.  An  expert  may  testify  that  cattle 
suffering  from  splenetic  fever  were  infected  by 
having  been  placed  in  infected  pens  and  there 
kept  over  night,  on  it  appearing  that  the  fever 
developed  a  few  days  later. — International  &  G. 
N.  R.  Oo.  y.  McCullough  (Tex.  Civ.  App.)  55S. 

(O  COMPETENCY  OF  EXPERTS. 

I  543.  A  witness  otherwise  qualified  may  tes- 
tify as  to  the  value  of  mules  described  to  him 
which  he  had  never  seen.— Gulf,  C.  &  S.  F.  Ry. 
Co.  V.  Gillespie  &  Carlton  (Tex.  Civ.  App.)  62S. 

(D)  EXAMINATION  OF  EXPERTS. 

i  549.  Evidence  of  an  expert  held  not  inad- 
missible l>ecause  of  his  testimony  as  to  the  con- 
dition of  the  person  injured,  where  his  opinion 
as  an  expert  is  based  on  a  hj^pothetical  question. 
—Jones  V.  Springfield  Traction  (Do.  (Mo,  AppO 
675. 

i  553.  A  question  to  an  expert  witness  held 
to  be  argumentative.— Houston  &  T.  C.  R.  Ca 
V.  Johnson  (Tex.  Civ.  App.)  1150. 
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i  S58.  Coonsel  on  croaa-examination  of  med- 
ical witnesaea  heid  entitled  to  lead  from  medical 
auttioritiea  in  fiaming  their  questions.— Mac- 
Donald  T.  MetropoUtan  St.  R7.  Co.  (Mo.)  7& 

(F)  EFFECT  OF  OPINION  EVIDENCE. 

{  570.  The  testimony  of  phyaidans  is  merely 
advisory,  and  the  jnry  can  give  it  credence  or 
not  as  seems  reasonable.— MacDonald  v.  Metro- 
poUtan St  Ry.  Co.  (Mo.)  78. 

XIV.  WXIOHT  AND  SUFFIOIENOT. 

A»  to  partictUor  fact*  or  ittuet. 
See  Dedication,  {  44;  Fraudnlent  Conveyances, 

If  295-301:    Gifts,  i  48;    Marriage,  |  50; 

Usury,  I  117. 
Agency,  see  Principal  and  Agent,  i  28. 
Alteration   of  deed,   see  Alteration  of  Instm- 

menta,  g  29. 
Aasumption  of  risk  by  servant  injured,  see  Mas- 
ter and  Servant,  i  280. 
Contributory  negligence  of  servant  injured,  aee 

Master  and  Servant,  i  281. 
Duress  in  obtaining  note,  aee  Bills  and  Notes, 

J  500. 
Election    I>etween    homestead    and    dower,    aee 

Dower,  {  69. 
Fraud  in  sale,  see  Sales,  f  52. 
Incapacity  to  execute  will,  see  Wills,  §  65. 
Negligence  of  master,  see  Master  and  Servant,  | 

Payment  of  note,  see  Bills  and  Notes,  |  627. 
Relation  of  master  and  servant,  see  Master  and 

Servant,  {  277. 
Resulting  truat,  aee  Troats,  {  89. 
Undue  influence  in  execution  of  will,  see  Willa, 

tl66. 

In  particular  civil  action*  or  proceeding*. 

See  Malicious  Prosecution,  {  64;  Specific  Per- 
formance, §121;  Trespass,  {  46;  Trespass  to 
Try  Title,  5  41. 

Election  contest,  see  Elections,  g  295. 

For  breach  of  covenant  of  warranty,  see  Cove- 
nants, S  122. 

For  conversion,  see  Trover  and  Conversion,  {  40. 

For  injuries  caused  by  operation  of  railroad,  see 
Railroads,  §  282. 

For  injuries  to  servant,  aee  Master  and  Servant. 
§8  276-281. 

For  loss  of  or  injury  to  shipment,  see  Carriers, 
§  134. 

For  price  of  goods  sold,  see  Sales,  g  359. 

On  bill  or  note,  see  Bills  and  Notes,  SI  520-627. 

On  foreign  judgment,  see  Judgment,  g  944. 

On  insurance  policy,  see  Insurance,  |  665. 

I  690.  The  court,  in  weighing  the  testimony 
of  a  witness,  must  consider  his  relationship  to 
the  parties  to  the  litigation,  and  bis  personal 
interest  in  the  case,  and  his  conduct  and  con- 
nection with  the  transaction  involved. — Childers 
T.  Pickenpaugh   (Mo.)   453. 

t  S93.  Hearsay  testimony,  though  not  object- 
ed to,  has  no  weight  or  probative  force. — Chil- 
ders y.  Pickenpaugh  (Mo.)  453. 

I  694.  The  undisputed  testimony  of  en  em- 
p\oyt  of  one  of  the  parties,  consisting  largely 
of  opinions  and  conclusions,  would  not  neces- 
sarily be  binding  on  the  jury.— Texas  &  P.  Ry. 
Co.  V.  Taylor  (Tex.  Civ.  App.)  1097. 

EXAMINATION. 

Of  expert  witnesses,  see  Evidence,  ||  549-558. 
Of  witnesses  in  general,  aee  Witnesses,  |g  236- 
309. 

EXCEPTIONS. 

Necessity  for  purpose  of  review,  see  Appeal  and 

Error,  gg  253-266. 
Taking  exceptions  at  trial,  see  Trial,  gg  103- 

105. 
To  pleading,  see  Pleading,  gg  192-218. 


EXCEPTIONS.  BILL  OF. 

Necessity  for  purpose  of  review,  see  Appeal  and 

Error,  gg  544-549;    Criminal  Law,  |  1090. 
Taking  exceptions  at  trial,  see  Trial,  |  278. 

I.  NATUBE,    FORM.    AMD    OOMTEITrS 
or  GENERAIi. 

1 7.  Bills  of  exceptions  should  only  show 
what  actually  occurred  in  court,  and  what  the 
court  stenographer  told  the  court  as  to  what 
happened  in  the  jury  room,  where  he  had  been 
sent  to  read  testimony,  should  not  have  been 
embodied  in  the  bills  of  exceptions. — Quinn  v. 
Metropolitan  St  Ry.  Co.  (Mo.)  46. 

g  9.  The  office  of  a  bill  of  exceptions  is  to 
show  the  proceedings  of  the  court  which  do  not 
otherwise  appear  of  record  under  rule  53  for  the 
government  of  district  and  countycourts  (67  S. 
W.  xxlv).— Alvord  Nat  Bank  v.  Waples-Platter 
Grocer  Co.  (Tex.  Civ.  App.)  232. 

n.  sETTisBfEirr,  sioniko,  and 
ZTLika. 

Presumptions  on  appeal  as  to  qualification,  see. 
Appeal  and  Error,  g  938. 

I  39.  Bills  of  exception  filed  more  than  20 
days  after  the  adjournment  of  court  cannot  be 
considered. — ^Dobson  v.  Zimmerman  (Tex.  Civ. 
App.)  236. 

g  59.  Duty  of  court  under  Sayles'  Ann.  Civ. 
St.  1897,  arts.  1367-1369,  as  to  allowance  or 
qualification  of  bill  of  exceptions,  stated. — 
Brunner  Fire  Co.  v.  Payne  (Tex.  Civ.  App.)  602. 

EXCESSIVE  DAMAGES. 

See  Damages,  |g  130-132. 

For  causing  death,  see  Death,  g  99. 

EXCISE 

Regulation  of  traffic  in  intoxicating  liquors,  see 
Intoxicating  Liquors. 

EXECUTION. 

See  Attachment ;  Garnishment ;  Judicial  Sales. 
Exemptions,  see  Exemptions ;  Homestead. 

V.    STAT,  QITASHINa,  VACATING,  AND 
REI.IEF    AGAINST   EXECUTION. 

I  171.  Defendant  in  execution  held  entitled 
to  enjoin  plaintiff  in  execution  from  further  en- 
forcing execution,  where  the  latter  had  wrong- 
fully recovered  from  a  defaulting  bidder  the 
difference  between  his  bid  and  the  amount  re- 
ceived on  a  resale,  which,  under  the  statute, 
belonged  to  defendant  in  execution. — Shanley  t. 
Tork  (Tex.  Civ.  App.)  146. 

I  171.  The  failure  of  the  advertisement  of 
sale  to  state  that  the  execution  provided  for 
collection  of  interest  affords  no  ground  for  in- 
junction.—Lee  v.  Broocks  (Tex.  Civ.  App.)  164. 

S  171.  Where  the  amount  of  an  execution  as 
stated  in  the  advertisement  of  sale  exceeds  the 
judgment  by  only  20  cents,  the  difference,  on  an 
application  for  injunction  against  the  sale, 
should  be  disregarded  as  too  trivial  to  be  con- 
sidered.— Lee  T.  Broocks  (Tex.  Civ.  App.)  164. 

VU.  SAUB. 

(A)  MANNER,  CONDUCT,  VALIDITY,  AND 
CONFIRMING  OR  VACATING. 

Action  by  defendant  against  plaintiff  for  money 
recovered  from  bidder  failing  to  complete  pur- 
chase, see  Money  Received,  |  7. 

I  238.  Under  the  express  provisions  of  Rev. 
St.   1895,   art.   2381,  where  property  is  resold 
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on  a  bidder's  failure  to  comply  with  the  terms 
of  the  first  sale,  the  difference  between  the 
amounts  for  which  the  property  sold  on  the  two 
sales  belongs  to  defendant  in  ezecntion. — Shan- 
ley  V.  York  (Tex.  Civ.  App.)  146. 

S  247.  Execution  sales  may  be  set  aside  on 
motion  for  about  the  same  reason  as  judicial 
sales  in  the  strict  meaninK  of  the  words  may 
be.— State  ex  rel.  Hartley  v.  Innes  (Mo.  App.) 
n(J8.  \  vyi 

i  2.~(>.  In  an  action  between  a  landowner 
and  the  purchaser  at  execution  sale,  consider- 
ing the  value  of  the  land  and  the  amount  of 
the  judgment  to  lie  satisfied,  tocefher  with  the 
facts  that  tlie  jmlgmpnt  was  one  which  the  pur- 
chaser should  himself  have  paid,  and  that  he 
WHS  nttcmpting  to  dr-fraud  the  landowner,  who 
was  his  aunt,  held,  that  title  should  be  quieted 
in  the  landowner.— Bowling  v.  Bowling  (Ky.) 
023. 

X.  SUPPLEMENTART  PBOCEEDUTOS. 

Review  of  refusal  of  stay  as  dependent  on  preju- 
dicial nature  of  error,  see  Appeal  and  Error, 
{  1074. 

Xn.   WRONGFTTL  EXECUTION. 

Assumption  by  judge  as  to  facts  in  instruction 
in  action  for  wrongful  execution,  see  Trial,  f 

Impeachment  of  witness  in  action  for  wrongful 

execution,  see  Witnesses,  g  3311/.. 
In  justices'  courts,  see  Justices  of 'the  Peace,  { 

8  40.'.  A  wife  held  entitled  to  sue  for  the 
conversion  of  corporate  stock  by  a  sale  thereof, 
under  execution  against  the  husband,  without 
paying  a  note  held  by  the  husband's  judgment 
crc<litor  and  secured  by  stock  pledged  by  the 
husbnnd. — First  Nat.  Bank  v.  Thomas  (Tex.  CJiv. 
App.)  221. 

8  472.  Certain  damages  resulting  from  a 
wrongful  levy  under  an  execution  held  not  too 
remote.— First  Nat.  Bank  v.  Thomas  (Tex.  Civ. 
App.)  221. 

EXECUTORS  AND  ADMINISTRATORS. 

See  Descent  and  Distribution;  Wills. 
Testamentary  trustees,  see  Trusts. 
Testimony   as   to   transactions   with  decedents. 
Bee  Witnesses,  $g  144-17G. 

I.  ADMINISTRATION  IN  6ENERAI.. 

8  3.  Under  Rev.  St.  ISfH),  c.  52,  8  4346 
(Ann.  St.  VMi,  p.  2;j!)2),  held  unnecessary  to 
appoint  an  administrator  for  the  estate  of  the 
mortgagor  of  a  homestead,  and  to  join  him  in 
an  action  to  foreclo.se  the  mortgage. — ^Hardy  T. 
Atkinson  (Mo.  App.)  516. 

II.  APPOINTMENT,    QUALIFICATION. 
AND   TENURE. 

8  Ifl.  Under  Rev.  St.  1800,  88  7.  8  (Ann. 
St.  1000,  p.  340),  the  renunciation  of  the  right 
of  ailniinistrntion  cannot  be  made  conditionallz 
upon  the  appointment  of  one  selected  by_  the 
persons  reuouncing  their  right  to  administer, 
and,  when  once  made,  cannot  be  recalled. — State 
ex  rel.  Bums  t.  Romjue  (Mo.  App.)  118S. 

8  20.  Where  the  appointment  of  an  adminis- 
trator by  the  probate  court,  upon  the  renun- 
ciation by  heirs  of  their  right  to  administer, 
was  made  in  the  exercise  of  sound  judgment 
and  not  an  arbitrary  abuse  of  power,  it  will 
not  be  disturbed  by  the  apitellate  court.— State 
ex  rel.  Bums  t.  Romjue  (Mo.  App.)  1188. 

8  21.  Where  the  probate  of  a  will  nominating 
no  exi-cutor  is  set  aside  on  appeal  after  the  ap- 
pointment  of    an    admini.strator   with    will   an- 


nexed, letters  of  administration  to  him  may  be 
revoked,  and  an  admioistracor  may  be  appoint- 
ed under  Ky.  St  19(fX  i  3897  (Russell's  St. 
8  3020).— Hamilton  t.  Williams  (Ky.)  358. 

m.  ASSETS,  APPRAISAI^  AND  IK- 
VENTORT. 

8  43.  The  title  to  personalty  at  the  owner's 
death  rests  in  the  administrator.— Crohn  v. 
Clay  County  State  Bank  (Mo.  App.)  408. 

IV.  COU.EOTION  AND  MANAGEBCEITT 
OF  ESTATE. 

(A)  IN  GENERAL. 

8  115.  Neither  the  administrator  nor  his  at- 
torney can  purchase  property  in  the  course  of 
litigation,  of  which  property  they  have  tlie 
management,  or  in  which  litigation  thev  are  in- 
terested.—Bank  of  Pine  Bluff  v.  Levi  (Ark.) 
250. 

VIII.  SALES  AND  OONVETANCES  UlC. 
DER  ORDER  OF  COURT. 

(B)  APPLICATION  AND  ORDER. 

S  348.  The  proper  course  for  a  mortgagee  to 
pursue,  on  sale  of  decedent's  property  to  pny 
the  mortgage  debt  andcr  a  void  judgment,  stat- 
ed.—Roy  V.  Allen's  Adm'r  (Ky.)  0.81. 

8  340.  Mortgagee,  who  was  a  party  to  pro- 
ceedings for  sale  of  a  decedent's  land  to  pny 
the  mortgage  debt,  held  entitletl  to  assert  the  in- 
validity of  the  judgment  rendered  in  the  pro- 
ceedings for  failure  to  summon  infant  defend- 
ants.- Roy  r.  Allen's  Adm'r  (Ky.)  OSl. 

(C)  SALE. 

Validity  of  sale  as  to  infant  where  appointment 
of  guardian  ad  litem  was  invalid,  see  Infants, 

§  80. 

8  365.  An  administrator,  who  purchased  de- 
cedent's land  at  a  sale  ordered  by  the  court. 
held  required  to  prove  facts  necessary  to  estop 
the  adult  heirs  from  contesting  the  validity  of 
his  purchase.— Baker  v.  Lane  (Ky.)  903. 

8  380.  An  administrator  held  entitled  to  a 
lien  on  his  decedent's  real  estate,  subject  to  the 
homestead  right  of  an  infant  child  of  decedent. 
— Baker  v.  Liane  (Ky.)  0(i3. 

8  380.  An  administrator,  purchasing  his  de- 
cedent's real  estate  and  making  improvements 
thereon  payable  out  of  the  rents,  held  not  en- 
titled to  an  allowance  on  account  of  the  im- 
provements as  against  the  heirs. — Baker  t.  Lane 
(Ky.)  063. 

X.  ACTIONS. 

Joinder  of  executrix  of  indorser  with  maker  in 
action  on  note,  see  Bills  and  Notes,  8  4(i0. 

Venue  of  action  against  maker  of  note  and  ex- 
ecutrix of  indorser  as  dependent  on  residence 
of  parties,  see  Venue,  8  22. 

XI.  ACCOUNTING  AITD  SETTLEMENT. 

(D)  COMPENSATION. 

8  406.  Under  Ky.  St.  1009,  8  3883  (Russell's 
St.  8  3914).  allowances  to  administrator  hdd 
excessive.— Nickell  v.  Nickell  (Ky.)  966. 

Xn.  FOREIGN  AND  ANCILLARY  AD- 
MINISTRATION. 

8  617.  Where  a  court  of  a  sister  state  had 
the  power,  on  the  discharge  of  a  public  admin- 
istrator, to  sub-stitute  another  as  public  ad- 
ministrator, an  order  of  substitution  was  con- 
clusive on  the  courts  of  Arkansas  in  an  action 
by  the  substituted  administrator. — McCarthy  v. 
Troll  (Ark.)  416. 
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zoreigrn  aomicinary  aammisirator  wooia  not  oe 
protected  as  against  the  resident  administrator 
on  certain  grounds.— Crolm  v.  Clay  County 
State  Bank  (Mo.  App.)  496. 

fi  519.  Tlie  payment  of  a  debt  to  the  foreign 
domiciliary  administrator  held  no  defense  as 
against  tfae  resident  administrator,  though  the 
I>ayment  was  made  before  the  letter's  appoint- 
ment.— Crohn  v.  Clay  County  State  Bank  (Mo. 
App.)  498. 

S  624.  Where  an  administrator  has  recovered 
a  judgment  in  an  action  in  the  jurisdiction  of 
his  appointment,  he  may  sue  thereon  in  bis  own 
name  In  another  jurisdiction  without  taking  out 
ancillary  letters.— McCarthy  y.  Troll  (Ark.)  416. 

EXEMPLARY  DAMAGES. 

See  Damages,  f  91. 

EXEMPLIFICATIONS. 

Aa  evidence,  see  Evidence,  {  842. 

EXEMPTIONS. 

See  Homestead. 

From  taxation,  see  Taxation,  H  217,  251. 

IV.   PROTEOTIOir    AND    ENFOBOE- 
MENT  OF  RIGHTS. 

{  141.  Where  the  debtor  and  creditor  are 
residents  of  the  same  state,  an  attempt  by  the 
creditor  to  evade  the  exemption  law  of  the  state 
by  bringing  suit  in  a  sister  state  may  be  en- 
joined by  a  chancery  court. — Greer  v.  Strozier 
(Ark.)  400. 

8  147.  A  complaint  in  a  suit  to  restrain  the 
prosecution  of  an  action  in  a  sister  state  held 
to  state  a  cause  of  action  as  aeainst  a  demur^ 
rer.— Oreer  v.  Strozier  (Ark.)  400. 

EXHIBITS. 

As  part  of  record  on  appeal  or  writ  of  error,  see 
Appeal  and  Error,  §8  510,  597.  655. 

EXPERT  TESTIMONY. 

In  civil  actions,  see  Evidence,  §§  471-570. 
In  criminal  prosecutions,  see  CTriminal  Law,  {§ 
478,  534. 

EX  POST  FACTO  LAWS. 

Constitutional    restrictions,    see    Constitutional 

Law,  f  191. 
Retroactive  operation  of  statutes,  see  Statutes, 

IS  263,  267. 

FACTORS. 

•j$       See  Brokers;  Principal  and  Agent 

FALSE  IMPRISONMENT. 

See  Malicious   Prosecution. 

I.   OIVH.  riABIUTT. 

^'  (B)  ACTIONS. 

Declarations  by  conspirators,   see  Evidence,  { 

253. 
Pleading   matters    of   fact   or   conclusions,   see 

Pleading,  g  a 


rcucnHL  uucdiiuNd. 

Ground  for  removal  of  cause,  see  Removal  of 
Causes,  |  19. 

FEES. 

Attorney's  fees  in  garnishment,  see  Garnishment, 

1191. 
Of  attorney,  see  Attorney  and  Client,  |  143. 

FELLOW  SERVANTS. 

See  Master  and  Servant,  fi  177-202. 

FICTITIOUS  NAMES. 

Chattel  mortgage   executed   under,   see  Chattel 
Mortgages,  |  150. 

FILING. 

Assignment  of  errors,  see  Appeal  and  Error,  i 


iBSlgl 

744. 


Bill  of  exceptions,  see  Exceptions,  Bill  of,  {{ 
39.  59. 

Criminal  information  or  complaint,  see  Indict- 
ment and  Information,  IS  52,  54. 

Indictment  or  presentment,  see  Indictment  and 
Information,  {  16. 

Record  on  appeal  or  writ  of  error,  see  Appeal 
and  Error,  |  622. 

FINAL  JUDGMENT. 

Appealability,  see  Appeal  and  Error,  ||  78,  82. 

FINDINGS. 

Conformity  of  judgment,  see  Judgment,  8  256. 
Review  ou  appeal  or  writ  of  error,  see  Appeal 

and  Error,  ||  1008-1013. 
Special  findings  by  jury,  see  Trial,  |  352. 

FINES. 

Jurisdiction  of  circuit  conrt  to  enjoin  jndgment 
for.  see  Courts,  i  120. 

FIRE  INSURANCE 

See  Insurance. 

FIRES. 

Caused  by  operation  of  railroad,  see  Railroads, 
II  454-485. 

FLOWAGE. 

See  Waters  and  Water  Coorses,  {|  168,  178. 

FOOD. 

For  liTe  stock  in  transportation,  see  Carriers,  { 

FORCIBLE  DEFILEMENT. 

See  Rape. 

FORCIBLE  ENTRY  AND  DETAINER. 

Recovery  of  possession  of  land  from  vendee  and 
their  contracts  of  sale,  see  Vendor  and  Pur- 
chaser, §  298. 
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X.  OIVIX.  T.fABTt.ITY. 

Judgment  in  action  for  forcible  entry  a«  no  l>ar 
to  action  for  forcible  detainer,  see  Judgment, 
I  585. 

{  6.  Under  OIt.  Code  Frac.  §  452,  eabsec. 
4,  one  entering  premises  with  or  without  the 
consent  of  the  tenant  and  refusing  to  vacate  on 
demand  of  the  ludlord  after  the  tenant's  term 
expire*  is  gniltr  of  forcible  detainer.— Johnson 
T.  Gordon  IKj.)  872. 

8  32.  Under  the  ezprcM  provisions  of  Sayles' 
Ann.  Civ.  St.  1897,  art  2529,  the  question  of 
title  cannot  be  adjudicated  in  an  action  of  for- 
cible detainer.— Francis  t.  Holmes  (Xez.  Civ. 
App.)  881. 

FORECLOSURE. 

Of  mortgage,  see  Chattel  Mortgages,  |  261; 
Mortgages,  H  42(M»4. 

FOREIGN  ADMINISTRATION. 

See  Eizecutors  and  Administrators,  §i  617-624, 

FOREIGN  CORPORATIONS. 

See  Corporations,  |  680. 

FOREIGN  JUDGMENTS. 

See  Judgment,  {  044. 

FORFEITURES. 

For  nonpayment  of  tax,  see  Taxation,  (  848. 
Of  franchise,  see  Corporations,  ft  592 Vt,  596. 
Of  homestead,  see  Homestead,  {|  161-181. 
Of  insurance,  see  Insurance,  §f  330,  335,  388, 
750,  756. 

FORGERY. 

I  4  Essentials  to  forgery  stated,  and  that  a 
forged  bond  to  stay  judgment  was  not  filed  held 
immaterial.— Holloway  v.  State  (Ark.)  256. 

§  7.  Under  Kirby's  Dig.  §  1714,  held  an  of- 
fense to  forge  a  l>ond  to  stay  judgment— 
Holloway  v  State  (Ark.)  256. 

i  16.  "Uttering  forged  instrument"  defined. 
—Holloway  v.  State  (Ark.)  256. 

g  34.  Variance  between  a  bond  pleaded  In 
an  indictment  for  forgery  and  a  tXMid  proven 
held  immaterial,  being  manifestly  a  clerical  er- 
ror.— Holloway  v    State  (Ark.)  ZSd. 

§  44.  Evidence  held  insufficient  to  connect 
accused  with  forgery  of  a  bond  staying  judg- 
ment—Holloway  T.  State  (Ark.)  256. 

f  44.  Where  forgery  is  established,  accused 
may  be  connected  therewith  by  circumstances. 
—Holloway  v.  State  (Ark.)  256. 

FORMER  ADJUDICATION. 

See  Judgment,  {{  670-422,  651-739. 

FORMS  OF  ACTION. 

See  Trespass,  $g  44-52 ;  Trover  and  Conversion. 

FORNICATION. 

See  Incest;  Seduction,  H  36,  38. 

FRANCHISES. 

Forfeltnie,  see  Corporations,  f§  692^,  596. 


FRAUD. 

See  Fraudulent  Conveyances. 

Eftect  on  limitation,  see  Limitadoa  of  Actions, 

{  100. 
Parol  or  extrinsic  evidence,  see  Evidence,  |  434. 

By  partioular  elattet  of  person»,  or  per$on»  in 

parttcular  relationt. 
Agent,  see  Principal  and  Agent,  |  71. 

In  partKwIor  oUuiet  of  conveyance;  eontraeti, 

trantciotion*,  or  proceeding*. 
See  Deeds,  {  70;  Insurance,  H  255-2S2,  723; 

Release,  g  66. 
Contract  of  sale,  see  Vendor  and  Purchaser,  H 

33-84. 

Particular  remediet. 
See  Cancellation  of  Instruments,  i  62. 
Equitable  relief  against  judgment,  see  Judgment, 

i  443. 

FRAUDS,  STATUTE  OF. 

m.  PROMISES  TO  ANSWER  FOR 

DEBT.  DEFAUXiT  ORMISOAR- 

RXAOE  OF  ANOTHER. 

i  23.    An  oral  promise   to  pay  for  hauling 

timber  held  one  to  answer  for  another's  debt 
and  unenforceable  under  Ky.  St.  1900,  {  470 
(Russell's  St  I  1775).— Seafey  t.  Combs  (Ky.) 

V.  AOREEKENTSNOT  TO  BE  PER- 
FORMED WITHIN  ONE  TEAR. 

I  44.  A  verbal  contract  for  hire  for  a  term 
of  four  years  held  unenforceable  under  St  1900, 
(470,  subsec.  7  (Russell's  St.  |  1775,  subsec. 
7).— Games  v    Fraxier  &  Foster  (Ky.)  998. 

{  50.  An  oral  agreement  for  the  payment  of 
rents  as  a  portion  of  the  consideration  for  the 
conveyance  of  land  held  impossible  of  perform- 
ance within  a  year,  and  hence  not  within  the 
statute  of  frauds.— Tipton  v.  Tipton  (Tex.  Civ. 
App.)  842. 

VX.  REAX.  PROPERTY'  AND  ESTATES 
AND  INTERESTS  THEREIN. 

i  56.  Contract  of  sale  of  standing  timber 
held  required  to  be  in  writing.— Childers  t.  Wm. 
H.  Coleman  Co.  (Tenn.)  1018. 

§  58.  A  conveyance  extending  time  to  remove 
timber,  if  considered  a  lease,  held  good  only  for 
a  year,  unless  in  writing.— Childers  v.  Wm.  H. 
Coleman  Co.  (Tenn.)  1018. 

i  60.  An  irrevocable  license  to  enter  land 
held  to  be  in  the  nature  of  an  easement  ind  so 
required  to  be  in  writing. — Childers  v.  Wm.  H. 
Coleman  Co.  (Tenn.)  101& 

{  60.  Under  Rev.  St  1895,  art  624,  a  per- 
manent right  to  use  another's  lands  for  a  par- 
ticular purpose  can  only  be  conveyed  by  writ- 
ing.— Menczer  v.  Poage  (Tex.   Civ.  App.)  863. 

Vm.   REQUISITES  AND  SVFFIGIENOT 
OF  WRTTINO. 

%  100.  In  order  to  pass  a  permanent  right  to 
use  another's  lands  for  a  particular  purpose, 
the  writing  must  show  with  reasonable  certain- 
ty, either  in  itself  or  by  reference  to  other  writ- 
ing, the  parties,  consideration,  and  subject-mat- 
ter of  the  contract. — Menczer  v.  Poage  (Tex. 
Civ.  App.)  863. 

I  103.  A  memorandum  is  sufficient  if  it  re- 
lieves the  court  of  the  necessity  of  relying  on 
parol  evidence  to  ascertain  the  subject  of  the 
contract.— Campbell  v.  Preece  (Ky.)  373. 

I  103.  A  contract  for  the  sale  of  land  k«M 
sufficient   if   there   is   a   written   memorandum 
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signed  by  the  party,  to  be  cbaiged.— Campbell  V. 
Preece  (Ky.)  373. 

{  103.  The  execution  of  a  deed  to  land  and  a 
tender  thereof  to  the  grantee  as  a  compromise 
of  a  dispute  between  the  parties,  which  the 
grantee  refused,  held  not  sufficient  to  take  from 
the  operation  of  the  statute  of  frauds  an  alleged 
oral  contract  to  convey  land  so  as  to  entitle 
snch  grantee  to  a  specific  performance.— Rich- 
ardson T.  Isaacs  (Ky.)  1003. 

(  104.  A  memorandum  of  a  contract  for  the 
■ale  of  land,  to  satisfy  the  statute  of  frauds, 
need  not  be  contemporaneous. — Campbell  t. 
Preece  (BCy.)  373. 

$  108.  Terms  of  a  contract,  so  far  as  they 
constitute  part  of  the  consideration,  need  not 
be  stated  in  the  memorandum  to  satisfy  the 
statute  of  fiauds.— Campbell  ▼.  Preece  (Ky.) 
373. 

I  118.  A  memorandum  of  a  contract,  within 
the  statute  of  frauds,  may  be  contained  in  more 
than  one  inatnunoit.— Campbell  t.  Preece  (Ky.) 
373. 

f  118.  Certain  writings,  construed  together, 
held  a  sufficient  memorandum  of  a  contract  for 
the  sale  of  land.— Campbell  v.  Preece  (Ky.)  373. 

XX.  OPERATION  AMP  EFFECT  OF 
STATUTE. 

i  119.  The  statute  of  frauds  pertains  only 
to  the  e-vidence  of  a  contract,  and  not  to  it*  ya- 
lldity.— Campbell  t.  Preece  (Ky.)  373. 

I  120.  The  statute  of  frauds  of  Kentucky 
applies  to  a  contract  made  in  another  state  to 
be_performed  in  Kentucky: — Games  ▼.  Frasier 
&  Foster  (Ky.)  998. 

i  126.  The  fact  that  one  party  to  an  oral 
contract  unenforceable  under  the  statute  of 
frauds  promised  the  other  to  reduce  the  con- 
tract to  writing,  and  did  not  do  so,  would  not 
change  the  rights  of  the  parties.— Games  t. 
Frazler  &  Foster  (Ky.)  998. 

Z.  FXEADING,   EVIPEITOE.   TBIAX., 
Aim   REVIEW. 

S  150.  The  defect  in  a  petition  in  an  action 
on  a  contract  from  a  failure  to  allege  that  it  is 
in  writing  may  be  raised  by  demurrer. — Fiscal 
Court  of  Breckenridge  County  v.  Board  of 
Trustees  of  Town  of  Hardinsburg  (Ey.)  298. 

FRAUDULENT  CONVEYANCES. 

By  bankrupt,  see  Bankraptcy,  S  188. 

X.  TRANSFERS   AND   TRANSACTIONS 
INVAIiID. 

(Q  PEOPERTY  AND  RIGHTS  TRANS- 
FERRED. 

$  46.  Ky.  St.  1909,  S  1907  (Rnssell's  St  I 
2100),  providing  that  every  gift,  conveyance, 
etc.,  by  a  debtor  of  his  estate  without  valuable 
consideration  shall  be  void  as  to  creditors,  etc., 
does  not  apply  to  real  estate  alone;  the  word 
"estate"  including  personalty.— Patton  v.  Walk- 
er's Trustees  (Ky.)  312. 

CD)  INDEBTEDNESS,  INSOLVENCY,  AND 
INTENT  OF  GRANTOR. 
i  61.  Under  Ky.  St.  1909,  {  1907  (Russell's 
St.  i  2100),  the  setting  aside  by  an  insolvent 
of  the  greater  part  of  his  estate  and  income  to 
his  daughters  held  a  fraud  on  his  creditors, 
though  there  was  no  actual  intention  to  de- 
fraud.—Patton  V.  Walker's  Trustees  (Ky.)  812. 

(E)  CONSIDERATION. 

S  74.  A  gift  by  an  insolvent  is  a  fraud  in 
law  on  his  creditors.— Cbilders  ▼.  Pickenpangh 
(Mo.)  463. 


f  74.  A  gift  by  a  debtor  to  defraud  his  cred- 
itors is  a  fraudulent  disposition  of  his  property. 
— Childers  v.  Pickenpaugb  (Mo.)  4S3. 

(J)  KNOWLEDGE  AND  INTENT  OF 
GRANTEE. 
{  159.  A  bill  of  sale  of  corporate  stock  by 
a  husband  to  his  wife,  made  to  defraud  his  cred- 
itors, and  not  in  satisfaction  of  a  valid  debt, 
does  not  pass  the  title  to  the  wife  if  she  knew 
of  bis  fraudulent  purpose.— First  NaL  Bank 
V.  Thomas  (Tex.  Civ.  App.)  221. 

XI.  RIGHTS  AND  X.IABIUTIES  OF 
PARTIES  AND  PURCHASERS. 

(A)  ORIGINAL  PARTIES. 

I  172.  Conveyance  by  debtor  to  defraud  cred- 
itors held  binding  between  the  parties. — Robert- 
son V.  Befley  (Tex.  Civ.  App.)  1159.      , 

XIX.  REMEDIES   OF  CREDITORS  AND 
PURCHASERS. 

(A)  PERSONS  ENTITLED  TO  ASSERT 
INVALIDITY. 

{  216.  One  having  a  claim  for  unliquidated 
damages,  as  for  slander,  held  entitled  to  protec- 
tion arainst  fraudulent  conveyances, — Robert- 
son T.  Hefley  (Tex.  Civ.  App.)  1169. 

(P)  PLEADING. 
t  263.  The  allegation  that  certain  property 
was  given  by  an  insolvent  to  his  children  free 
of  charge  as  advancements"  sufficiently  charged 
that  the  gifts  were  voluntary.— Patton  v.  Walk- 
er's Trastees  (Ky.)  312. 

§  269.  A  general  denial  to  the  petition  seek- 
ing to  set  aside  a  conveyance  as  fraudulent 
against  creditors  held  to  authorize  proof  of  the 
fact  that  the  land  conveyed  was  a  homestead. — 
Childers  t.  Plckenpaugh  (Mo.)  478. 

(G)  EVIDENCE. 

I  271.  Representatives  of  grantor  asserting 
that  deed  was  simulated  transaction  held  to 
have  the  burden  of  proof.— Robertson  v  Hefley 
(Tex.  Civ.  App.)  1159. 

8  273.  The  presumption  was  that  advance- 
ments by  an  insolvent  to  his  child  to  whom  he 
was  indebted  were  made  to  liquidate  the  debt, 
whether  such  was  his  actual  intention  or  not— 
Patton  V.  Walker's  Trustees  (Ky.)  312. 

{  295.  Evidence  held  to  warrant  a  finding 
that  a  debtor  conveyed  property  with  intent 
to  defraud  his  creditors. — Cliilders  v.  Plcken- 
paugh (Mo.)  453. 

(  295.  Evidence  held  to  show  that  a  convey- 
ance by  a  father  to  bis  son  was  fraudulent  as 
against  creditors.— Cliilders  t.  Plckenpaugh 
(Mo.)  453. 

{  298.  Certain  testimony  of  grantor  held  in- 
sufficient to  show  that  the  transaction  was 
simulated,  or  that  vendee  should  hold  l^al 
title  in  trust.— Robertson  t.  Hefley  (Tex.  Civ. 
App.)  1159. 

(  299.  Where  a  husband  and  wife  lived  to- 
gether, the  fact  that  he  retained  possession  of 
land  which  he  conveyed  to  her  is  of  little  force 
in  determining  whether  the  transaction  was 
simulated. — Robertson  v.  Hefley  (Tex.  Civ.  App.) 
1159. 

^  301.  Evidence  held  to  show  that  a  ^antee 
participated  in  the  fraud  of  the  grantor  in  con- 
veying land  to  defraud  creditors.— Childers  v. 
Plckenpaugh  (Mo.)  453. 

FREIGHT. 

See  Carriers,  %  193. 
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FRUIT. 

Duties  and  IlabiUties  of  caniers,  see  Carriers,  {i 
110,  134. 

GAMING. 

Amendment  of  complaint   getting   up   different 
cause  of  action,  see  Pleading,  {  248. 

GARNISHMENT. 

See  Attachment;  Execution. 
Procedure  in  jastices'  coarta,  see  Jiutioes  of  the 
Fe^ce,  U  1^.  174. 

H.  PERSONS    AMD   PBOPERTT    SUB- 
JECT TO  OABNISHMENT. 

§  38.  A  draft,  while''retained  by  a  garnishee 
pending  delivery  and  indorsement  to  defendants 
pursuant  to  a  contract  to  lend  them  the  money 
Called  for,  held  not  ''effects"  of  the  defendants 
subject  to  a  garnishment  previously  served. — 
Maury  v.  McDonald  (Tex.  Civ.  App.)  812. 

V.  LIEN  OF  6ARNISHBIENT  AND 
XJABIUTT   OF   GARNISHEE. 

i  113.  Oarnishees  held  not  indebted  in  any 
amount  to  defendants  under  a  contract  for  the 
sale  of  an  Interest  in  timber  land. — Maury  v. 
McDonald  (Tex.  Giv.  App.)  812. 

VX.  FROOEEDINOS  TO   S17FFOBT   OR 
ENFORCE. 

I  191.  Under  Rev.  St  1896,  art.  258.  on 
the  dismissal  of  a  garnishment,  the  garnishee 
ma:^  recover  reasonable  attorneys'  fees  for  pre- 
paring and  defending  th«  answer  after  it  ia  con- 
troverted.—Maury  V.  McDonald  (Tex.  Civ.  App.) 

ol*. 

I  191.  Seven  hundred  fifty  dollars  held  a 
reasonable  fee  to  be  awarded  garnishees  on  the 
dismissal  of  a  garnishment  for  the  services  of 
their  attorney  in  filing  and  defending  their  an- 
swer.—Maury  T.  McDonald  (Tex.  Civ.  App.) 
812. 

GAS. 

8  21.  Measure  of  recovery  for  the  wrongful 
removal  and  destruction  of  the  fixtures  and  con- 
nections with  plaintiff's  house  of  a  rival  gas 
company,  stated.— Kentucky  Heating  Co.  v. 
Hood  (Ky.)  337. 

i  21.  Exemplary  damages  held  properly  al- 
lowed, in  an  action  agiainst'  a  gas  company  for 
wrongfully  removing  and  destroying  the  fixtures 
and  connections  with  plaintiff's  house  of  a  rival 
gas  company.— Kentucky  Heating  Co.  v.  Hood 
(Ky.)  337. 

GIFTS. 

X.  INTER  VIVOS. 

{  19.  A  daughter  of  the  donor,  having  posses- 
sion of  notes,  cannot  defeat  a  gift  of  such  notes 
to  a  son  by  refusing  to  surrender  possession. — 
Simmonds  v.  Simmonds'  Adm'r  (Ky.)  3()4. 

{  49.  Evidence  held' ■^^.aho\T  a  gift  of  person- 
alty by  a  mother  to  her'  son  and  a  deliverv  in 
her  lifetime. — Simmonds  v.  Simmonds'  Adm'r 
;Ky.)  304. 

GOOD  FAITH. 

sing 
Performance,  |  97". 
Of  purchaser,  see  Bills  and  Notes,  J{  333-370; 
Vendor  and  Purchaser,  {§  229-246. 

GRAND  JURY. 

See  Indictment  and  Information. 


GRANTS.     ■ 

Of  public  lands,  see  Public  Lands. 

GROWING  TREES. 

Application  of  statute  of  frauds  to  contract  for 
sale  of  growing  trees,  see  Frauds,  Statute  of, 
i  56. 

GUARANTY. 

See  Principal  and  Surety. 

Damages   for  negligence  of  carrier  in   placing 

cattle  in  quarantine  pens,  see  Carriers,  {  ZIS. 
Requirements  of  statute  of  frauds,  see  Frauds, 

Statutu  of,  §  23. 

GUARANTY  INSURANCE. 

See  Insurance,  81  432,  611. 

GUARDIAN  AND  WARD. 

m.  CTTSTOST  AND  CARE  OF  WARD'S 
PERSON  AND  ESTATE. 

(  54.  Under  Rev.  St  1895,  arts.  2639,  2648, 
a  guardian  who  invested  the  ward's  funds  for 
his  own  personal  use  held  liable  for  the  high- 
est legal  rate  of  interest  from  the  time  he  could 
have  properly  invested  them  by  exercising  rea- 
sonable diligence.- Whitfield  v.  Burrell  (Tex. 
Civ.  App.)  153. 

8  6a  Under  Ky.  St  1909,  8  2034  (Rossell's 
St.  f  4151),  a  gua^ian  held  not  entitled  to 
charge  his  ward  s  interest  in  the  land  of  the 
deceased  ancestor  with  any  amount  expended 
as  guardian  for  the  ward's  benefit — B^er  v. 
Lane  (Ky.)  963. 

8  58.  Under  Rev.  St  1895,  art.  2630. 
amounts  expended  for  a  ward's  education  and 
maintenance  held  properly  allowed  the  guardian 
on  accounting,  though  not  exi>ended  under  oi^ 
der  of  court— Whitfield  y.  Burrell  (Tex.  Civ. 
App.)  168. 

VX.  ACCOUNTING  AND  SETTIXMENT. 

Limitation  of  action  in  action  for  accounting, 
see  Limitation  of  Actions,  8  39. 

8  137.  The  purpose  of  a  final  settlement  of  a 
guardian,  stated.— Whitfield  v.  Burrell  (Tex. 
Civ.  App.)  153. 

8  137.  Under  the  statute,  a  guardian  must 
render  final  settlement  when  the  ward  becomes 
21  years  old,  and  until  he  submits  the  same,  is 
not  entitled  to  an  absolute  discharge. — Whitfield 
V.  Burrell  (Tex.  Civ   App.)  153. 

8  144.  The  probate  conrt  retains  jurisdiction 
to  require  final  settlement  though  the  ward  has 
become  of  age.— Whitfield  v.  Burrell  (Tex.  Civ. 
App.)  153. 

8  146.  Rev.  St  1895,  art.  3357,  does  not 
limit  the  time  for  bringing  proceedings  under 
article  2766  to  compel  a  guardian  to  file  a  final 
account.— Whitfield  v.  Burrell  (Tex.  Civ.  App.) 
153. 

8  148.  Where  intestate,  on  being  displaced 
as  plaintiff's  guardian,  did  not  validly  surren- 
der the  estate  to  the  new  guardian,  intestate's 
estate,  on  being  required  to  account,  could  not 
have  credit  for  payments  for  plaintiff  by  the 
new  guardian's  surety  without  the  guardian's 
direction,  authority,  or  consent. — Burton's  Adm'r 
V.  Selph  (Ky.)  m 

8  158.  When  a  guardian  renders  his  final  ac- 
count, the  probate  court  can  inquire  into  it  to 
determine  whether  it  is  fair  and  correct— Whit- 
field V.  Burrell  (Tex.  Civ.  App.)  153. 

8  159.  In  proceedings  against  a  guardian  for 
a  final  accounting,  in  which  the  bondsmen  made 
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$  161.  A  finding  in  proceedings  to  compel  a 
guardianship  accounting,  which  was  supported 
by  the  evidence,  will  not  be  disturbed  on  ap- 
peal.—Whitfield    V.    Burrell    (Tex.    Civ.    App.) 

S  162.  Under  Rev.  St.  1895.  art.  2785,  a 
guardian's  sureties  who  voluntarily  become  par- 
ties in  opposition  to  proceedings  for  an  account- 
ing may  be  taxed  with  the  costs  of  appeal. — 
Whitfield  v.  Burrell  (Tex.  Civ.  App.)  153. 

{  163.  The  decree  of  the  probate  court  upon 
final  accounting  of  a  guardian,  operates  as  an 
account  stated  oetween  the  guardian  and  ward, 
as  well  as  the  formal  discharge  of  the  trust  re- 
lationship.—Whitfield  V.  BurreU  (Tex.  Civ. 
App.)  153. 

HABEAS  CORPUS. 

n.  jmEtUDICTION,    PBOCZXDIXOS, 
AKB  ZtEiaET. 

{  113.  On  habeas  corpus  to  be  admitted  to 
bail,  the  judgment  denying  the  application  should 
not  be  set  aside,  where  the  proof  shows  guilt  to 
be  evident.— Ex  parte  King  (Tex.  Or.  App.) 
1032. 

HAND  CARS. 

Liability  of  master  for  injuries  to  servant  caus- 
ed by  defects,  see  Master  and  Servant,  (  112. 

HARMLESS  ERROR. 

In  dvil  actions,  see  Appeal  and  Error,  |f  1Q27- 

1074. 
In  criminal  prosecutions,  see  Homicide,  i  840. 

HAWKERS  AND  PEDDLERS. 

Peddling  on  street  as  a  nniaanoe,  see  Nuisance, 
i  61. 

{  3.  "Peddler"  defined.— City  of  Conway  t. 
Waddell  (Ark.)  898. 

{  3.  That  defendant  sold  his  own  book  made 
him  no  less  a  peddler  within  Kirby's  Dig.  g 
5438.— City  of  Conway  v.  Waddell  (Ark.)  398. 

(  3.  The  words  "peddler"  and  "hawker," 
within  Kirby'8  Dig.  {  5438,  authorising  cities 
to  license,  etc.,  hawkers  and  peddlers,  are  used 
in  the  ordinary  and  common-law  acceptation  of 
the  term  and  the  sense  in  which  the  words  are 
used  in  Const,  art.  16,  §  5.— City  of  Conway  v. 
Waddell  (Ark.)  398. 

i  4.  Kirby's  Dig.  |  5438,  held  to  authorise 
cities  and  towns  to  tax  hawkers  and  peddlers 
for  revenue.— City  of  Conway  v.  Waddell  (Ark.) 
398. 

8  4.  A  city  ordinance  taxing  hawkers  and 
peddlers  held  void  as  being  unreasonable. — City 
of  Conway  t.  Waddell  (Ark.)  398. 

HEARING. 

In  PCobate  proceedings,  see  Wills,  {  321. 

HEARSAY  EVIDENCE 

In  civil  actions,  see  Evidence,  H  317,  323. 
Id  criminal  prosecutions,  see  Criminal  Law,  H 
412,  419. 

HEIRS. 

See  Descent  and  Distribation. 


IS  305-351. 

Mandatory  injunction  to  compel  landowner  to 
open  highway  across  his  property,  see  Injunc- 
tion, if  5,  130,  189. 

Mandatory  injunction  to  compel  property  owner 
to  open  highway  across  his  property,  right  to 
jury  trial,  see  Jury,  S  14. 

Z.  ESTABLISHM£irr,  AXTERATION, 
Ain>  DISCOHTINTTAirCE. 

(B)  BSTABLISHMBINT   BY   STATUTE   OR 
STATUTORY  PROCEEDINGS. 

{  68.  Where  the  existence  of  a  highway  Is 
established.  Its  width  may  be  proved  by  the 
record,  or  in  Its  absence  by  the  testimony  of 
witnesses  or  by  the  extent  of  travel.— Illinois 
Cent  R.  Co.  v.  Smith  (Ky.)  933. 

U.  HIGHWAY  DISTRICTS  AlfD 
OFFICERS. 

Mandamus  to  highway  officers,  see  Mandamus, 
S§  23,  154. 

m.  OONSTRUCTIOy,  ntPROVEMEMT, 
AHB  REPAIR. 

Mandamus  to  compel  letting  of  contract  at  com- 
I>etitive  bidding,  see  Mandamus,  f{  28,  154. 

{  118.  Ky.  St.  1894,  {  4315,  as  amended  by 
Acts  1906,  p.  431,  c.  118,  and  AcU  1908,  p. 
107,  c.  42,  does  not  authorise  the  supervisor  of 
roads  of  a  county,  with  the  consent  of  the  coun- 
ty judge,  to  exempt  all  the  roads  of  the  county 
from  the  provisions  in  the  statute  concerning 
the  letting  of  work  at  competitive  bidding.— Gay 
V.  Haggard  (Ky.)  299. 

IV.  TAXES,  ASSESSMEim,  AHD 
WORK  ON  HIOHWATS. 

i  161.  A  complaint  under  Pen.  Code  1805, 
art.  491,  for  failure  to  work  on  the  public  roads, 
held  insufficient— Goodrich  v.  State  (Tex.  Or. 
App.)  1042. 

V.  KEOTTLATION  AMD  USE  FOB 

TRAVEZ.. 

(B)  USB  OF  HIGHWAY  AND  LAW  OF 
THE  ROAD. 

I  184.  Under  Civ.  Code  Prac.  H  129,  130, 
evidence  that  an  accident  alleged  to  have  oc- 
curred in  a  public  county  highway  in  fact  took 
place  in  a  village  street  did  not  constitute  a  ma- 
terial variance.— Illinois  Cent  R.  C!o.  v.  Smith 
(Ky.)  933. 

i  184.  In  an  action  for  injuries  by  an  al- 
leged obstruction  of  a  highway,  the  circum- 
stances under  which  the 'highway  was  created 
held  not  in  hssue.— Illinois  Cent  R.  (3o.  v.  Smith 
(Ky.)-938. 


See  Sunday. 


HOLIDAYS. 
HOMESTEAD. 


Fraudulent  conveyance  of,  pleading,  see  Frauda- 
lent  Conveyances,  i  268. 

I.  NAT1TRE,  ACOmsmOK,  AHD 
EXTENT. 

(C)  ACQUISITION  AND  ESTABLISHMENT. 

i  51.    Under  St.  1909,  f'1702  (Russell's  St 

g  4661),  an  owner  held  not  entitled  to  a  home* 

stead   unless  he   occupies  the  property,  unless 
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he  is  temporarilr  absent  from  it— Eversole  T.  i 
First  Nat  Bank  (Ky.)  961. 

(E)  UABILITIES    ENFORCEABLE 
AGAINST  HOMESTEAD. 

t  103.  A  judgment  against  one  occupying 
land  in  excess  of  tiis  tiomestead  exemption  be- 
comes a  lien  on  the  surplus  from  the  rendition 
of  the  judgment.— Childers  t.  Pickenpaugh  (Mo.) 
478. 

n.   TRANSFER  OR  INOTTMBRANOE. 

g  118.  Mortgage  held  sufficient  under  Eirby's 
Dig.  J  3901,  avoiding  a  mortgage  of  the  home- 
stead of  a  married  man,  unless  his  wife  joins 
therein.— Oantt  t.  Hildreth  (Ark.)  255. 

i  121.  Where  property  held  as  a  homestead  is 
of  greater  value  than  the  homestead  and  the 
mortgage  combined,  the  widow  is  entitled  to  the 
surplus  on  the  foreclosure  sale  of  the  property 
after  the  deaUi  of  her  husband. — Hardy  y.  At- 
kinson (Mo.  App.)  616. 

{  128.  A  warranty  deed  of  a  homestead  ex- 
ecuted by  a  husband  only  held  not  to  conve:^  the 
wife's  interest  and  to  operate  only  by  virtue 
of  the  covenant  of  warranty.— Vickers  v.  Peddy 
(Tex.  Civ.  App.)  1110. 

m.  RIOHTS   OF  BURVXVnfO  HUB- 
BAND,  WIFE,  OHTLDREN, 
OR  HEIRS. 

I  145.  An  infant  cannot  abandon  his  home- 
stead rights  to  the  use  and  enjoyment  of  the 
land  of  the  deceased  ancestor,  worth  less  than 
?1,000.— Baker  y.  Lane  (Ky.)  963. 

i  145.  Where  a  surviving  wife  executes  a 
deed  of  the  homestead  under  an  agreement  al- 
lowing her  to  return  and  use  the  property  as 
her  home,  such  agreement  is  not  a  substitute 
for  the  homestead  user  after  it  becomes  evident 
that  she  will  not  return.— Vickers  y.  Peddy 
(Tex.  Civ.  App.)  1110. 

(  146.  The  conveyance  by  a  widow  of  her 
homestead  to  the  remainderman  held  to  merge 
the  entire  fee  in  the  remainderman.— Hardy  v. 
Atkinson  (Mo.  App.)  616. 

IV.  ABANDOMBCENT,   WAIVER,  OR 
FORFEITURE. 

Declarations   by   claimants   as    to   intent,    see 
Evidence,  {  271. 

{  161.  Where  a  husband  and  wife  abandoned 
a  homestead,  a  husband's  conveyance,  held  valid 
without  wife  joining  therein. — Robertson  v.  Hef- 
ley  (Tex.  Civ.  App.)  1159. 

(  162.  The  abandonment  of  a  homestead  by 
removal  therefrom  depends  on  whether  the  re- 
moval was  with  the  fixed  intention  of  not  re- 
turning to  the  place  as  a  home. — ^Thigpen  t. 
Russell  (Tex.  Civ.  App.)  1080. 

J  162.  That  the  claimants  of  homestead  re- 
ved  a  deed  of  other  property  held  not  to  show 
abandonment  if  they  at  all  times  intended  to 
return  to  the  homestead. — Thigpen  t.  Russell 
(Tex.  Civ.  App.)  1080. 

S  162.  An  offer  to  sell  a  homestead  was  not 
necessarily  inconsistent  with  the  claimants'  in- 
tention to  return  thereto  and  reoccupy  it  as  a 
home,  if  they  did  not  sell.— Thigpen  v.  Russell 
(Tex.  Civ.  App.)  1080. 

{  170.  A  contract  respectbig  a  homestead 
held  not  void  because  not  joined  in  by  the  wife 
under  St  1909,  |  1706  (Russell's  St.  g  4665), 
providing  that  no  release  or  waiver  of  the  home- 
stead shall  be  valid  unless  in  writing  and  sub- 
scribed by  the  husband  and  his  wife.— Meadows 
V.  Bryant  (Ky.)  306. 

{  181.  Declarations  of  claimants  of  home- 
stead, as  to  their   intention   to  return  thereto, 


are  admissible  on  the  qoestion  of  abandonment, 
though  they  may  be  self-serving.- Thigpen  v. 
Russell  (Tex.  Civ.  App.)  1080^ 

i  181.  The  testimony  of  claimants  of  a  home- 
stead, from  which  they  had  removed,  as  to  their 
intention  to  return  thereto,  is  admissible.— Thig- 
pen V.  Russell  (Tex.  Civ.  App.)  1080. 

I  181.  On  an  issue  as  to  the  abandonment 
of  a  homestead,  evidence  held  to  show  that  a 
deed  of  other  property  upon  which  the  claim- 
ants lived  was  intended  to  give  them  a  life  in- 
terest therein.— Thigpen  T.  Russell  (Tex.  Civ. 
App.)  1080. 

V.  PROT£OTION  AND  ENFORCE- 
HENT  OF  RIGHTS. 

I  191.  Mortgagors  submitting  to  a  judgment 
foreclosing  the  mortgage  lien  could  not  there- 
after claim  that  the  mortgage  was  void  because 
of  the  homestead  character  of  the  property. — 
Blair  t.  Guaranty  Savings,  Loan  &  Investment 
Co,  (Tex.  Civ,  App.)  608. 

i  200.  A  judgment  debtor  heU  entitled  to 
relieve  himself  of  the  preliminaiy  act  of  ap- 
praisers in  setting  out  to  him  a  homestead  by 
appealing  to  the  court.— Childers  y.  Pickenpaugh 
mo.)  478. 

g  201.  The  assignment  of  homestead  to  a 
judgment  debtor  held  complete  on  the  filing  of 
the  execution  with  report  of  appraisers  ana  re- 
port of  sale.— Childers  v.  Pickenpaugh  (Mo.) 
47& 

g  201.  A  judgment  debtor  paying  the  execu- 
tion before  sale  and  return  held  to  relieve  fcia 
land  from  the  levy  and  from  all  the  incidents 
thereof,  including  the  act  of  the  appraisers  in 
setting  out  to  him  a  homestead. — Childers  T. 
Pickenpaugh  (Mo.)  478. 

g  201.  An  execution  debtor  who  takes  no 
steps  to  set  aside  the  setting  oS  to  him  of  a 
homestead  by  the  officer  holding  an  ezecntion 
against  him  and  the  appraisers  cannot  collater- 
ally attack  the  setting  aside  of  the  homestead. 
—Childers  v.  Pickenpaugh  (Mo.)  478. 

HOMICIDL 

n.  KURDEB. 

g  7.  "Murder"  defined.— Commonwealth  T. 
Moss^r  (Ky.)  915. 

{7.  It  is  always  unlawful  for  one  to  inten- 
tionally kill  another,  unless  the  act  ia  in  self- 
defense  or  is  justified  in  law,  such  as  in  case 
of  a  legal  execution.— Pnryear  v.  State  (Tex. 
Cr.  App.)  1042. 

g  13.  The  law  implies  malice  from  the  un- 
lawful killing,  where  there  is  nothing  to  reduce 
the  homicide  to  manslaughter  or  to  some  lesser 
degree.— Potto  v.  State  (Tex.  Cr.  App.)  535. 

g  14.  "Aforethought"  defined.— Freeman  T. 
Commonwealth  (Ky.)  917. 

g  23.  If  accused  did  not  shoot  decedent  in 
self-defense,  and  there  was  no  provocation  to 
reduce  the  killing  to  manslaughter,  and  the  evi- 
dence did  not  make  out  murder  in  the  first  de- 
gree, the  killing  was  murder  in  the  second  de- 
gree.—Potto  V.  Stote  (Tex.  Or.  App.)  535. 

g  23.  Statement  of  what  constitutes  murder 
in  the  second  degree.— Pnryear  t.  State  (Tex. 
Cr.  App.)  1042. 

m.  MAN8LAUOHTEB. 

g  S3.  Facto  held  to  justify  a  conviction  ot 
voluntary  manslaughter.— Smith  t.  CommoDr 
wealth  (Ky.)  368. 

g  34.  Facto  held  to  justify  a  conviction  of 
involuntary  manslaughter.- Smith  v.  Common- 
wealth (Ky.)  368. 
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I  43.  Eiyei7  killing  upon  a  nub  and  incon- 
siderate impulse  is  not  manslanghter,  an  ade- 
quate cause  which  renders  the  mind  incapable 
of  cool  reflection  being  essential  to  reduce  an 
unlawful  killing  to  manslaughter.— Potts  t. 
State  (Tex.  Cr.  App.)  535. 

< 

V.  EXCm8ABI.X!   OB  J1T8TIFXABI.ZI 
HOMIOrDE. 

I  122.  A  person  attempting  to  excuse  his 
kiUing  as  done  in  the  defense  of  a  third  per- 
son must  show  that  the  third  person  was  with- 
out blame  and  entitled  to  rely  on  self-defense. — 
Wheat  T.  Commonwealth  (Ky.)  264. 

VX.  raSIOTMENT    AKD   nfFOBMAx 
TION. 

I  127.  The  form  of  indictment  for  man- 
slanghter prepared  by  the  Code  commissioners 
held  not  to  conform  to  Cr.  Code  Prac.  §|  122- 
124. — Commonwealth  t.  Mosser  (Ky.)  915. 

{  139.  An  indictment  held  not  to  charge  In- 
voluntary manslaughter. — Commonwealth  ▼. 
Mosser  (Ky.)  915. 

I  139.  Under  Cr.  Code  Prac  |  122,  subsec. 
2,  and  section  124,  an  indictment  held  not  to 
charge  the  offense  of  voluntary  manslaughter 
punished  as  provided  by  Ky.  St.  |  1160  (Rus- 
sell's St.  I  S628).— Commonwealth  y.  Mosser 
(Ky.)  915. 

VH.  JBVJLDENGE. 

(A)  PRESUMPTIONS  AND  BURDEN  OF 
PROOF. 

{  146.  Implied  malice  may  be  presumed, 
where  there  is  an  intentional  killing  without 
just  cause  or  excuse.— Puryear  v.  State  (lex. 
Cr.  App.)  1042. 

(B)  ADMISSIBILITY  IN  GENERAL^ 

Acts  and  declarations  of  conspirators  and  co- 
defendants,  see  Criminal  Law,  (  423. 
Expert  testimony,  see  Criminal  Law,  |  478. 
Res  gestte,  see  Criminal  Law,  {  366. 

I  169.  On  a  trial  for  homicide,  certain  con- 
duct of  accused  prior  to  the  difficulty  resulting 
in  the  killing  held  competent  to  explain  the  con- 
duct of  decedent. — Wheat  v.  Commonwealth 
(Ky.)  264. 

!  174.  A  witness  held  entitled  to  testify  as 
to  the  results  of  an  experiment  as  to  the  posi- 
tion of  the  body  of  decedent. — Cabrera  y.  State 
(Tex.  Cr.  App.)  1054. 

I  183.  On  a  trial  for  homicide,  the  refusal 
to  permit  accused  to  show  that  a  third  person 
bad  authority  to  commission  men  to  carry  arms, 
and  that  he  had  deputized  accused  to  carry 
anus  on  the  day  after  the  homicide,  held  not 
erroneous. — Cabrera  y.  State  (Tex.  Cr.  App.) 
1054. 

I  190.  Under  Pen.  Code  1895,  art  713,  held 
that,  on  prosecution  for  assault  with  intent  to 
murder,  the  state  could  prove  reputation  of  the 
person  assaulted,  where  defendant  gave  evidence 
of  such  person's  threats  to  kill  defendant.^ 
Smith  y.  State  (Tex.  Cr.  App.)  145. 

(O  DYING  DBCJLARATIONS. 

Declarations  by  decedent  as  part  of  res  gest«, 
see  Criminal  Law,  §  366. 

(E)  WEIGHT  AND  SUFFICIENCY. 

I  252.  Evidence  held  to  sustain  a  conviction 
of  willful  murder.— Freeman  y.  Commonwealth 
(Ky.)  917. 

S  253.  Evidence  held  to  Justify  a  conviction 
of  murder  in  the  first  degree,  on  the  theory 
that  accused  was  a  guilty  participant  in  the 
assassination  of  decedent.— Cabrera  y.  State 
(Tex.  Cr.  App.)  1054. 


S  254.  Evidencs  in  a  morder  ease  held  to 
sustain  a  verdict  of  murder  in  the  second  de> 
gree.— Potts  v.   SUte   (Tex.   Cr.   App.)   535. 

{  255.  Evidence  held  to  Justify  a  conviction 
for  voluntary  manslaughter.— Wheat  v.  Com- 
monwealth (Ky.)  264;  Cox  y.  Commonwealth 
(Ky.)  282. 

Vm.  TBIAIb 

(B)  QUESTIONS  FOR  JURY. 

i  268.  In  a  murder  case,  evidence  held  suffi- 
cient to  go  to  the  Jury.— Oipson  y.  Common- 
wealth (^.)  834. 

(O  INSTRUCTIONS. 

Instructions  as  to  circumstantial  evidence,  see 

Criminal  Law,  |  784. 
Instructions  on  weight  of  evidence,  see  Criminal 

Law,  i  763. 
RMuests  for  instructions,  see  Criminal  Law,  | 

8  286.  An  instruction  in  a  homicide  case 
held  not  erroneous,  as  presenting  a  phase  of  the 
law  not  raised  by  the  evidence.— Cabrera  v. 
Stote  (Tex.  Cr.  App.)  1054. 

i  295.  In  a  homicide  case,  the  court  held 
authorized  to  charge  on  provoking  the  diffi- 
culty.—Puryear  y.  State  (Tex.  Cr.  App.)  1042. 

{  3(X>.  On  a  trial  for  homicide,  a  requested 
charge  on  self-defense  held  properly  remsed.— 
Puryear  v.  State  (Tex.  (Jr.  App.)  1042. 

f  300.  An  instruction  held  to  sufficiently  sub- 
mit the  issue  of  self-defense.— Puryear  y.  State 
(Tex.  Cr.  App.)  1042. 

!  300.  The  court,  in  charging  on  murder  in 
the  second  degree  and  on  manslaughter,  hdd 
required  to  charge  as  to  an  attack  aliout  to  be 
made  by  decedent,  and  thereby  give  accused  the 
benefit  of  reasonable  apprehension  of  danger. — 
Benson  v.  State  (Tex.  Cr.  App.)  1049. 

I  301.  Evidence  held  to  require  an  instmc- 
tjon  upon  the  issue  of  homicide  in  another's  de- 
fense.—Potts  y.  State  (Tex.  Cr.  App.)  635. 

8  301.  A  charge  held  to  have  correctly  and 
sufficiently  submitted  the  issue  of  homicide  in 
another's  defense.- Potts  y.  State  (Tex.  Or. 
App.)  635. 

L308.  In  a  murder  prosecution,  evidence 
not  to  raise  the  issue  of  murder  In  the  first 
degree  as  to  require  a  charge  thereon. — Pott* 
V.  State  (Tex.  Cr.  App.)  535. 

I  308.  An  instruction  on  second  degree  mur- 
der held  not  reversible  error. — Puryear  y.  State 
(Tex.  Cr.  App.)  1042.. 

8  306.  An  instruction  on  second  degree  mur- 
der held  sufficient,  in  view  of  Qi«  other  instruc- 
tions on  the  subject. — Puryear  v.  State  (Tex.  Cr. 
App.)  1042. 

8  309.  The  court  was  not  required  to  in- 
struct upon  manslaughter  where  that  issue  was 
not  raised  by  the  evidence.— Potts  v.  State  (Tex. 
Cr.  App.)  535. 

X  APPEAI.  AXS  EBKOB. 

8  340.  Where  accused  was  acquitted  of  mur- 
der in  the  first  degree,  he  cannot  complain  of 
error  in  submitting  that  issue  or  of  errors  com- 
mitted in  connection  with  its  submission.— 
Potts  y.  State  (Tex.  Cr.  App.)  635. 

HORSE  THEFT. 

See  Larceny,  88  3,  70. 

HOUSEBREAKING. 

See  Burglary. 
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HUSBAND  AND  WIFE. 

See  Divorce;  Dower;  Marriage. 

Competency  as  witnesses,  see  Witnesses,  ({  52, 

61. 
Rights  of  aurviror,  see  Homestead,  |(  145,  146. 

m.  GONVETANOES,  CONTRACTS,  Ain> 

OTHER  TRANSACTIONS  RETWEEM 

HUSBAND   AND   WIFE. 

Deed  by  wife  defectively  acknowledged  as  evi- 
dence, see  Acknowledgment,  {  6. 

IV.  DISABILITIES  AND   PRTVIIiEOES 
OF  COVERTURE. 

(B)  PROPERTY  AND  CONVEYANCES. 

i  &^^l.  Coverture  subsequent  to  the  beginning 
of  adverse  possession  does  not  interrupt  it. — 
Hoenclie  v.  Liomax  (Tex.  Civ.  App.)  817. 

(O  CONTRACTS.    , 

Action  by  wife  for  wrongful  levy  of  erecation 
on  separate  property  pledged  for  debt  of  hus- 
band, see  Execution,  |  4a&. 

V.  WIFE'S  SEPARATE  ESTATE. 

(A)  WHAT  CONSTITUTES. 

I  133.  Evidence  Iteld  to  show  that  money 
lent  a  husband  and  wife  was  not  used  for  the 
improvement  or  benefit  of  the  wife's  separate 
property.— Stroter  t.  Brackenridge  (Tex.  Civ. 
App.)  632. 

(B)  RIGHTS  AND  LIABILITIES  OF 
HUSBAND. 
I  138.  To  render  a  wife  personally  liable  for 
money  lent,  under  Rev.  St.  1895,  art.  2970, 
she  must  herself  have  contracted  the  debt  for 
which  suit  is  brought.— Stroter  v.  Brackenridge 
(Tex.)  634. 

(Q  LIABILITIES  AND  CHARGES. 

I  150,  To  hold  a  married  woman  liable  upon 
a  contract  under  Rev.  St.  1895,  art.  2970,  etc.. 
it  must  be  shown  that  some  improvement  has 
been  made  upon  or  lal>or  furnished  to  utilize  her 
separate  property.— Stroter  v.  Brackenridge 
(Tex.  Civ.  App.)  632. 

Vi.  ACTIONS. 

Action  by  wife  for  wrongful  levy  of  execution 
on  separate  property  for  debts  of  husband,  see 
Execution,  {  465. 

VH.   COMMUNITY  FROPEBTT. 

Partition  of  community  property  by  heirs,  see 
Partition,  I  13. 

g  262.  A  wife,  whose  separate  property,  ac- 
quired during  marriage  by  gift,  has  undergone 
various  changes,  must,  in  a  controversy  as  to 
whether  the  property  last  acquired  is  separate 
or  community  property,  trace  the  property  all 
the  changes  made,  and  clearly  show  that  the 
last-acquired  property  is  her  separate  property. 
—First  Nat  Bank  v.  Thomas  (Tex.  Civ.  App.) 
221. 

{  266.  A  pretended  sale  of  a  stock  of  mer- 
chandise bv  one  to  his  wife  held  ineffectual. — 
Dawson  v.  Baldridge   (Tex.  Civ.  App.)   503. 

§  274.  In  view  of  conveyances  of  land  to  a 
married  man,  a  child  on  the  the  death  of  the 
wife  inherited  an  undivided  one-half  of  the 
property  conveyed. — Colville  v.  Colvilie  (Tex. 
Civ.  App.)  870. 


{  276.  A  circumstance  held  no  defense  to 
liability  on  the  bond  of  a  deceased  husband  ass 
administrator  of  the  community  estate. — Belt  v. 
Cetti    (Tex.    Civ.    App.)    241. 

I  276.  Evidence  held  insufScient  to  sustain 
a  finding  that  an  administrator  paid  specified 
sums  for  releases  of  specified  vendor's  lien  notes. 
—Belt  V.  Cetti  (Tex.  Civ.  App.)  241. 

HYPOTHETICAL  QUESTIONS. 

To  expert  witness,  see  Evidence,  |  553. 

ICE. 

Duty  of  carrier  as  to  icing  cars  on  shipment  of 
perishable  freight,  see  Carriers,  {S  110.  117, 
134. 

IMPAIRING  OBLIGATION  OF  CON- 
TRACT. 

See  Constitutional  Law,  {  187. 

IMPANELING  JURY. 

See  Jury,  |  149. 

IMPEACHMENT. 

Of  record,  see  Appeal  and  Error,  |  664. 
Of  witness,  see  Witnesses,  H  331^-405. 

IMPLIED  CONTRACTS. 

See  Covenants,  |  20;  Money  Received;  Work 
and  Labor. 

IMPRISONMENT. 

See  Arrest;  Bail;  False  Imprisonment. 
Habeas  corpus,  see  Habeas  Corpus. 

IMPROVEMENTS. 

Liens,  see  Mechanics'  Liens. 
Public  improvements,  see  Municipal  Corpora- 
tions, {{  330-567. 

INADEQUACY  OF  PRiCL 

Ground  for  setting  aside  tax  sale,  see  Taxation, 
{  689. 

INCEST. 

i  14.  Evidence  in  a  prosecution  for  incest 
held  to  sustain  a  conviction.— Baker  t.  State 
(Tex.  Cr.  App.)  642. 

INCOMPETENT  PERSONS. 

See  Insane  Persons. 

INCUMBRANCES. 

On  homestead,  see  Homestead,  H  118-128. 
On  property  of  intestate,  see  Descent  and  Dis- 
tribution, §  152. 

INDEBTEDNESS. 

Of  fraudulent  grantor,  see  Fraudulent  Convey- 
ances, g  01. 

INDEMNITY. 

See  Principal  and  Surety. 
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For  partioular  offetue*. 
See  Conspiracy,  J  43;  Homicide,  H  127,  139; 

Rape,  i  25 ;  Robbery,  g  20. 
Against  Sunday  law,  see  Sunday,  {  29. 

ZI.   FINDING  AND  FIUNO  OF  INDICT- 
MENT OB  PBESENTBSENT. 

§  15.  It  is  a  sufficient  defense  in  a  criminal 
prosecution  tbat  an  appeal  from  a  conviction  un- 
der a  prior  information  is  pending. — State  v. 
Biesemeyer  (Mo.  App.)  1197. 

IV.  FILING  AND  FORMAL  BEQIH- 
8ITE8  OF  INFORMATION  OR 

COMPLAINT. 

I  S2.  An  affidavit,  that  the  facts  stated  in  an 
information  are  true  according  to  the  best 
"knowledge,  information,  and  belief"  of  affiant, 
held  insufficient  as  a  basis  for  the  information. 
— State  V.  Simpson  (Mo.  App.)  1187. 

§  52.  Accused  could  not  be  convicted  of  wife 
abandonment,  where  the  information  was  not 
accompanied  by  an  affidavit. — Mendoz  v.  State 
(Tex.  Cr.  App.)  1031. 

§  54.  The  jurat  of  the  swearing  officer  is  es- 
sential to  a  complaint— Carroll  v.  State  (Tex. 
Cr.  App.)  1031. 

V.  REQUISITES  AND  SUFFIOIENCT 

OF  .ACCUSATION. 

I  110.  An  indictment  for  defacing  a  recorded 
brand  from  railroad  ties  in  violation  of  St. 
1909,  I  1409,  subsec.  11  (Russell's  St.  §  5867), 
held  sofficienL— Bennett  v.  Commonwealth  (Ky.) 
832. 

S  111.  Under  Cr.  Code  Prac.  |g  122.  136,  an 
indictment  charging  seduction  in  the  language  of 
Ky.  St.  1909,  §  1214  (Russell's  St.  §  3790),  held 
sufficient.— Commonwealth  v.  McNutt  (Ky.)  978. 

mC   JOINDER  OF  PARTIES,  OFFENSES, 

AND  COUNTS.  DUPZJCITT, 

AND  ELECTION. 

I  1S2.  An  indictment  for  theft  held  to  state 
but  one  offense.— Robinson  v.  State  (Tex.  Cr. 
App.)  1037. 

I  132.  The  state  held  not  required  to  elect 
I>etween  counts,  where  the  same  transaction  is 
embraced  in  any  number  of  distinct  counts. — 
Robinson  v.  State  (Tex.  Cr.  App.)  1037. 

VH.  MOTION  TO  QUASH  OR  DlSmSS, 
AND  DEMURRER. 

Writ  of  error  to  review  order,  see  Criminal 
Law.  i  1024. 

I  140.  The  trial  judge  is  not  bound  to  quash 
an  indictment  because  of  defects  therein,  even 
on  motion  of  accused. — Palmer  v.  State  (Tenn.) 
1022. 

Vm.  ABCENDSIENT. 

f  162.  The  signing  of  the  jurat  to  a  com- 
plaint by  the  county  attorney  the  day  after  he 
administered  the  oath  to  affiant,  without  the 
knowledge  or  consent  of  the  court  or  accused, 
held  to  make  the  complaint  insufficient  to  sus- 
tain a  conviction.— Carroll  v.  State  (Tex.  Cr. 
App.)  1031. 

IX.  ISSUES,  PROOF,  Ain>  VARIANCE. 

I  169.  The  evidence  must  be  limited  to  estal)- 
Iishing  the  charge  made  in  the  indictment. — 
Commonwealth  v.  Ellis  (Ky.)  973. 


without  calling  the  attention  of  the  trial  judge 
to  them.— Palmer  v.  State  (Tenn.)  1022. 

INDORSEMENT. 

Of  bill  of  exchange  or  promissory  note,  see  Bills 
and  Notes,  §  209. 

INFANTS. 

See  Ouardian  end  Ward;   Parent  and  Child. 

VI.   CRIMES. 

i  68.  Acts  30th  Leg.  1907,  p.  138,  c.  65,  f  4, 
relating  to  the  control  of  delinquent  children. 
held  not  to  oust  the  courts  of  their  power  to 
confine  prisoners  under  16  years  of  age  in  a 
jail  to  await  trial.— Ex  parte  Thomas  (Tex. 
Cr.  App.)  1053. 

I  68.  Acts  30th  Leg.  1907,  p.  140,  c.  65,  |  9, 
held  to  confer  on  the  district  court  discretion  to 
require  the  dismissal  of  a  prosecution  of  a  child 
under  16  years  of  age  charged  with  a  felony. — 
Ex  parte  Thomas  CTex.  Cr.  App.)  1053. 

{  68.  The  action  of  the  district  court  held  to 
show  tbat  it  exercised  its  discretion,  conferred 
by  Acts  30th  Leg.  1907,  p.  137,  c.  65,  regulating 
the  control  of  delinquent  children,  not  to  order 
a  dismissal  of  the  case. — Ex  parte  Thomas  (Tex. 
Cr.  App.)  1053. 

VH.  ACTIONS. 

I  80.  tinder  Civ.  Code  Prac.  I  38,  the  ap- 
pointment of  a  guardian  ad  litem  for  an  infant 
defendant  who  is  not  summoned  and  for  whom 
no  person  is  summoned,  as  authorized  by  section 
52,  is  void.— Roy  v.  Allen's  Adm'r  (Ky.)  981. 

{  80.  A  judgment  for  the  sale  of  lands  belong- 
ing to  a  decedent's  estate  to  pay  a  debt,  render- 
ed in  a  suit  in  which  decedent's  children  are 
parties  and  represented  by  a  guardian  ad  litem 
whose  appointment  is  void  because  of  failure  to 
summon  the  infants,  or  some  one  for  them,  is 
invalid.— Roy  v.  Allen's  Adm'r  (Ky.)  981. 

t  89.  A  return  of  service  on  certain  infants 
held  to  show  valid  service  under  the  Code  of 
Practice  as  it  then  existed. — Feitner  v.  Huff 
(Ky.)  936. 

INFECTIOUS  DISEASES. 

Of  animals,  liability  of  carrier  for  infection, 
see  Carriers,  |g  215,  217,  228. 

INFORMATION. 

Criminal  accusation,  see  Indictment  and  Infor- 
mation. 

Penalties  for  failure  of  railroad  company  to  fur- 
nish information  required  by  railroad  commis- 
sion, see  Railroads,  }S  6,  9. 

INHERITANCL 

See  Descent  and  Distribution. 

INJUNCTION. 

Relief  against  particular  act*  or  proceedingt. 

See  Execution,  g  171;    Nuisance,  $  23. 

Consolidation  of  insurance  associations,  see  In- 
surance, J  694. 

^tablishment  or  enforcement  of  right  of  ex- 
emption, see  Exemptions,  §§  141-147. 

Wrongful  use  of  corporate  name,  see  Corpora- 
tions, §  49. 
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I.   HATUBE   Aini    OKOVUDS    XH    0£H- 
Ti'W.AT.. 

(A)  NATURE  AND  FORM   OF  REMEDY. 

f  6.  Though  a  decree  that  a  party  open  a 
public  highway  across  its  property  made  no 
provision  for  the  contingency  of  noncompliance, 
the  court  is  not  powerless  to  extend  relief  and 
a  mandatory  order  will  lie.— Sante  Vt  Townaite 
Co.  V.  Norvell  (Tex.  Civ.  App.)  762. 

I  7.  An  injunction  against  maintaining  an 
action  cannot  be  made  to  serve  the  purpose  of 
an  appeaL— Turner  v.  Patteraon  (Tex.  Civ. 
App.)  665. 

n.  8UBJEGT8  OF  PBOTEGTIOH  AND 
BELIEF. 

(A)  ACTIONS  AND  OTHER  LEGAL  PRO- 
CEEDINGS. 
{  26.  Wbere  the  interpretation  of  a  will  if 
involved  in  difBculty,  counsel  are  allowed  lati- 
tude in  hypotheses  and  theories,  and  persons 
having  interests  thereunder  may  litigate  in  re- 
gard to  them  on  different  hypotheses  so  long 
as  they  act  in  good  faith,  and  the  fact  that  they 
have  brought  three  suits  respecting  the  will 
would  not  justify  an  injunction  restraining  fur- 
ther suits.— Stewart  v.   Jones   (Mo.)   1. 

§  26.  Negligent  failure  to  interpose  defenses 
in  an  action  held  not  ground  for  restraining 
the  prosecution  of  the  action. — Turner  v.  Pat- 
terson (Tex.  Civ.  App.)  665. 

{  26.  That  a  note  executed  by  plaintiff  was 
obtained  through  the  fraudulent  representations 
of  defendant  is  available  as  a  defense  in  an  ac- 
tion on  the  note,  and  therefore  is  not  ground 
for  the  issuance  of  a  writ  of  injunction  restrain- 
ing the  enforcement  of  the  note.— Turner  v. 
Patterson  (Tex.  Civ.  App.)  565. 

i  26.  Petitioner  held  entitled  to  enjoin  de- 
fendant from  maintaining  an  action  in  a  jus- 
tice's court  for  loss  of  property  of  the  value  of 
$20,  which  property  was  covered  by  a  judg- 
ment against  petitioner  in  a  former  action  by 
defendant— Engleman  v.  Missouri,  K.  &  T.  Ry. 
Co.  (Tei.  Civ.  App.)  1089. 

m.  AOnOMS   FOB   nrjVNOTIOHB. 

Jurisdiction  dependent  on  amount  in  controver- 
sy, see  Courts,  f  120. 
Right  to  jury  trial,  see  Jory,  |  11. 

t  111.  Under  Rev.  St  art  1194,  subd.  17. 
a  proceeding  for  an  injunction  held  properly  dis- 
missed because  brought  in  the  wrong  county.— 
Turner  v.  Patterson  (Tex.  Civ.  App.)  565. 

I  130.  A  verdict  in  a  suit  for  a  mandatory 
injunction  to  compel  obedience  to  a  decree  that 
defendant  open  a  highway  across  its  property, 
while  it  might  have  been  more  specific,  held 
sufficient— Santa  F6  Townsite  Co-  v>  Norvell 
(Tex.  Civ.  App.)  762. 

XV.  PBEimnf  ABY  AMP  IlCTEBIiOOtT- 
TOBT  INJinrCTIONS. 

(A)  GROUNDS  AND  PROCEEDINGS  TO 
PROCURE 

i  145.  The  requirement  of  Rev.  St.  1805, 
art.  2992,  of  a  sworn  application  for  a  tem- 
porary injunction,  held  not  to  be  evaded,  as 
was  done  in  a  particular  case,  in  so  far  as  the 
injunction  rested  on  the  allegations  of  an  un- 
sworn petition  referred  to.— Lm  v.  Broocka 
(Tex.  Civ,  App.)  164. 

i  145.  An  affidavit  for  a  temporary  writ  of 
injunction  under  Act  April  16,  1907  (Acts  30th 


i  171.  Un  motion  to  dissolve  a  temporary 
injunction,  the  bill  must  be  taken  as  true,  in 
the  abaence  of  a  sworn  answer  traversing  the 
eqoity  of  the  bill.— Dawson  v.  Baldridge  (Tex. 
div.  App.)  69a 

i  172.  Rule  as  to  when  a  temporary  injanc- 
tion  will  be  dissolved  stated. — ^Dawson  v.  Bald- 
ridge (Tex.  Civ.  App.)  503. 

{  172.  On  motion  to  dissolve  an  injunetiim 
on  bill  and  answer,  the  answer,  when  sworn  to 
in  so  far  as  responsive  to  the  bill,  is  taken  as 
true.— Dawson  v.  Baldridge  (Tex.  Civ.  App.) 
603. 

V.  PEBMAHEMT  INJITHOTIOH  AKD 
OTHEB  BEXJEF. 

S  189.  A  decree  in  a  suit  for  a  niandatorr  in- 
janction  to  compel  obedience  to  a  decree  that 
defendant  open  a  public  highway  across  its 
property  granting  such  relief  held  leqniced  to  in- 
corporate a  certain  provision  in  the  latter  decree. 
—Santa  F6  Townsite  Co.  v.  Norvell  (Tex.  Civ. 
App.)  762. 

Vn.  TXOLATIOH  AND   PTJNISHMEXT. 

S  219.  Parties  against  whom  an  injnnctimi 
is  issued  are  bound  to  obey  it,  whether  it  has 
been  rightfully  or  wrongfully  obtained. — Green 
V.  Quisenberry  (Ky.)  361. 

Vm.  UABIUTIEB   ON  BONDS    OB 
VNDEBTAKINOS. 

I  250.  A  petition  on  an  injunction  bond  held 
to  state  cause  of  action. — Green  v.  Quisenberry 
(Ky.)  361. 

{  252.  Plaintiff  held  entitled  to  recover  rea- 
sonable fees  paid  or  incarred  for  attorney's 
services  in  dissolving  an  injunction,  where  such 
services  were  separate  and  apart  from  the  de- 
fense of  the  action. — Green  v.  Quisenberry  (Ky.) 
361. 

f  252.  Plaintiff  in  an  action  on  an  injunction 
bond  is  limited  to  the  damages  alleged.— Green 
▼.  Quisenberry  Qij.)  861. 

ZX.  WBONOFUIi    INJUNCTION. 

I  261.  In  an  action  for  wrongful  injunction 
restraining  plaintiff  from  removing  a  building, 
plaintiff  kela  entitled  to  recover  damages  from 
the  date  of  defendant's  refusal  to  surrender, 
and  not  from  the  date  of  the  writ— Hermann  v. 
Allen  (Tex.  CHv.  App.)  794. 

I  261.  That  the  submission  of  an  appeal  from 
a  judgment  perpetuating  an  injunction  was  post- 
poned by  stfi>ulation  held  not  to  restrict  detend- 
snt  therein  in  an  action  for  wrongful  injunc- 
tion to  damages  for  the  detention  of  his  property 
which  accrued  subsequent  to  the  final  Jnd^ent 
of  reversal  on  the  appeal. — ^Hermann  v.  Allen 
(Tex.  Civ.  App.)  794. 

I  261.  In  an  action  for  withholding  iMsaee- 
sion  of  a  building  by  wrongful  injunction,  the 
measure  of  damages  was  -the  reasonable  rental 
value,  and  not  interest  on  the  value  of  the  build- 
ing.—Hermann  V  Allen  (Tex.  Civ.  App.)  704. 

IN  PAIS. 

Estoppel,  see  Estoppel,  I  76. 

INNKEEPERS. 

I  8.  A  guest  is  a  traveler  or  transient  comer 
who  puts  up  at  an  inn  for  a  lawful  purpose  to 
receive  its  customary  lodging  and  entertain- 
ment.—De  Lapp  V.  Van  Closter  (Mo.  App.)  120: 
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I  &  A  person  lield  to  have  become  a  gueat 
of  a  hotel  when  he  resistered  and  paid  for  hia 
lodging.— Da  Lapp  v.  Van  Cloater  (Mo.  App.) 
120. 

i  11.  An  innkeeper  held  liable  for  the  Ion  of 
▼alnablea  left  In  his  charge  by  his  guest  for 
safe-keeping.— De   Lapp   ▼.    Van   Closter   (Mo. 

(  11.  It  is  Immaterial  as  atTecting  an  inn- 
keeper's liability  for  loss  of  a  guest's  property 
whether  the  guest  was  such  upon  the  American 
or  European  plan.— De  Lapp  v.  Van  Closter 
(Mo.  App.)  120. 

I  11.    Evidence  Xeld  to  show  that  a  guest  de- 

rited  money  for  safe-keeping  until  be  should 
ready  to  take  a  trip,  and  while  be  might  b« 
a  guest- De  Lapp  t.  Van  Closter  (Mo.  App.) 

INQUISITION. 

Of  lunacy,  see  Insane  Persons,  H  26,  93. 

INSANE  PERSONS. 

Insane  delusions  affecting  capacity  to  execute 
will,  see  Wills,  {  38. 

n.  IHQVXBITIOIfS. 

I  26.  An  adjudication  of  insanity  held  not 
admissible  in  a  suit  to  set  aside  a  prior  deed 
of  the  insane  oerson. — Cecker  t.  ZaeKher  (Tex. 
CiT.  AppO  14& 

IZ.  ACTIONS. 

i  03.  Allegations  In  a  pleading  of  a  judgment 
held  properly  stricken  out;  it  also  appearing 
therefrom  that  the  jud^ent  had  been  appealed 
\>\  certiorari  still  pending.— Uecker  v.  Znercher 
(Tex.  CiT.  App.)  149. 

INSOLVENCY. 

See    Bankruptcy. 

Of  fraudulent  grantor,  see  Fraudulent  Convey- 
ances, {  61. 

INSTRUCTIONS. 

In  civil  actions,  see  Trial,  H  191-296. 
In   criminal   prosecutions,   see   Criminal   Law, 
11780-822;  Homicide,  |{  286-^00. 

INSURANCE. 

V.  THE  OONTBAOT  IN  OEKIiRAX.. 

(B)  CONSTBU(3nON   AND   OPERATION. 

f  168.  Rule  for  construction  of  policy  of  cred- 
it insurance,  stated. — Philadelphia  Casualty  Co. 
T.  Cannon  &  Byers  Millinery  Co.  (Ky.)  1004. 

VX.  PBEBIIUMB,  DUIiB,  AHD  AS8ESS- 
HEKTS. 

i  183.  Under  an  accident  policy,  covering 
the  drivers  of  defendant  transfer  company, 
plaintiff  held  entitled  to  premiums  based  on  the 
entire  compensation  paid  the  drivers,  though 
part  of  the  time  they  acted  as  stablemen. — 
Palmer  Transfer  Co.  v.  Fidelity  &  Casualty  O. 
(Ky.)  870. 

IX.  AVOIDAKOEOFPOUOTFOBMIS- 
BEPKESEHTATION,  FHAUS,  OR 
BREACH  OF  WARRAHTT  OB 
COMSITIOir. 

(A)  GROUNDS  IN  GENERAL. 

I  255.  Misrepresentations  held  to  avoid  health 
and  accident  policy  of  insurance.— United  States 
Health  &  Accident  Ins.  Co.  v.  Jolly  (Ky.)  281. 


(B)  MATTERS  RELATING  TO  PROPERTY 
OR  INTEREST  INSURED. 

I  282.  A  fire  policy  stipulating  that  it  shall 
be  void  on  the  interest  of  insured  becoming 
other  than  unincumbered  held  void  because  of  a' 
vendor's  lien  on  the  property. — Wright  v.  Hart- 
ford Fire  Ins.  Co.  (Tex.  Civ.  AppO  191. 

I  282.  A  purchaser  of  real  estate  receiving 
a  deed  retaining  a  vendor's  lien  for  the  unpaid 
part  of  the  price  held  to  acquire  the  entire,  un- 
conditional, and  sole  ownership  within  a  fire 
policy.— Wright  v.  Hartford  Fire  Ins.  Co.  (Tex. 
Civ.  App.)  191. 

X.  FOBFEXTITBE  OF  POLICY  FOB 
BBEACH  OF  PROMISSOBY  WAB- 
BAWTY,  OOVEKAKT.  OB  CONDI- 
TION  SUBSEQUENT. 

(B)  MATTERS  RELATING  TO  PROPERTY 
OR  INTEREST  INSURED. 

i  330.  A  policy  of  insurance,  which  is  to  be 
void  if  the  "subject  of  insurance"  be  mortgaged, 
held  not  rendered  void  by  a  mortgage  on  apart 
of  the  property.— Mecca  Fire  Ins.  Co.  of  Waco 
T.  Wildetspin  (Tex.  Civ.  App.)  1131. 

I  885.  The  inventory  of  goods  on  hand  taken 
two  or  three  days  before  Hie  fire  cannot  take 
the  place  of  the  aooounts  of  cash  sales  kept  by 
insured,  as  required  by  the  policy. — Scottish 
Union  A  National  Ins.  Co.  y.  Weeks  Drug  Ca 


(Tex.  Civ.  App.)  1086. 

I  335.  The  provision  that  insured  shall  keep 
books  of  account  held  material,  so  that  Sayles' 
Ann.  Civ.  St.  Supp.  1897-1904,  art.  3096aa,  as 
to  the  materiality  of  misrepresentations,  does 
not  apply. — Scottish  Union  &  National  Ina.  Co. 
v.  Weeks  Drug  Co.  (Tex.  Civ.  App.)  1086. 

I  335.  The  failure  of  insured  to  keep  an  ac- 
count of  his  cash  sales  of  goods,  as  required  by 
his  policy,  is  a  forfeiture  of  the  insurance  as  a 
matter  of  law. — Scottish  Union  &  National  Ins. 
Co.  V.  Weeks  Drug  C!a  (Tex.  Civ.  App.)  1066. 

ZI.  ESTOPPEIs  WAIVEB,  OB  AOBEE. 

MENTS  AFFECTINO  BIOHT  TO 

AVOID  OB  FOBFETT  POLICY. 

I  388.  A  forfeiture  of  the  policy  by  failure  of 
fnsured  to  keep  an  account  of  cash  sales  held 
not  waived  by  requiring  insured  to  submit  to 
several  examinations. — Scottish  Union  &  Na- 
tional Ins.  Co.  V.  Weeks  Drug  Co.  (Tex.  (Tiv. 
App.)  108& 

Zn.  BISKS  AND  CAUSES  OF  LOSS- 

(C)  GUARANTY  AND  INDEMNITY 
NSUBANCB. 

I  432.  The  term  "experience,"  as  used  in  a 
policy  of  credit  insurance,  construed.— Philadel- 
phia Casualty  (3o.  v.  Cannon  &  Byers  Millinery 
Co.  (Ky.)  1004. 

I  432.  Whether  letnm  of  goods  b^  customer 
atFects  experience  which  would  justify  the  in- 
demnified in  again  extending  credit  to  an  old 
customer,  within  the  i>olicy  of  credit  insurance, 
held  to  depend  upon  the  circumstances  sur- 
rounding the  return. — Philadelphia  Casualty  Co. 
V.  Cannon  &  Byers  Millinery  Co.  (Ky.)  1004. 

{  432.  The  execution  of  a  note  in  payment 
for  goods  sold  on  credit  did  not,  until  payment 
of  the  note,  close  the  transaction,  so  as  to  ren- 
der it  an  "experience"  which  would  justify  the 
creditor  in  again  extending  credit  to  an  old  cus- 
tomer.— Philadelphia  Casualty  Co.  v.  Cannon 
&  Byers  Millinery  (3o.  (Ky.)  1004. 

(E)  ACCIDENT  AND  HBAI/TH 
INSURANCE. 

I  460.  Provision  in  an  accident  policy  ksM 
to  prevent  recovery  for  injury  during  intoxica- 
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BII^ITX  OF  UTSUBER. 

(C)  GUARANTY  AND  INDEMNITY 
INSURANCE. 

i  511.  Policy  of  credit  insurance  and  rider 
tlioreto  held  to  antedate  the  operation  of  the 
policy  six  months.— Philadelphia  Casualty  Co.  v. 
Cannon  &  Byers  Millinery  Co.  (Ky.)  1004. 

i  511.  "First  bill,"  within  policy  of  credit  in- 
surance, construed.— Philadelphia  Casualty  Co. 
y.  cannon  &  Byers  Millinery  Co.  (Ky.)  1004. 

§  511.  Person  insured  by  policy  of  credit  in- 
surance held  entitled  to  make  such  application 
of  salvage  as  is  beneficial  to  his  interests,  where 
policy  makes  no  provision  as  to  the  application 
to  be  made.— Philadelphia  Casualty  Co.  t.  Can- 
non &  Byers  Millinery  Co.  (Ky.)  1004. 

XIV.  NOTICE  AND   PBOOF  OF  I.088. 

S  538.  Proof  of  loss,  executed  by  insured  in 
a  fire  policy  and  delivered  to  an  agent  of  in- 
surer, held  received  by  insurer  within  the  poli- 
cy.—Johnson  V.  Lumber  Ins.  Co.  of  New  York 
(Mo.  App.)  112. 

{  539.  A  provision  in  an  accident  policy  held 
not  to  necessarily  mean  that  affirmative  proof 
of  loss  of  time  cannot  be  given  till  after  recov- 
ery of  insured.- Mossop  v.  Continental  Casual- 
ty Co.  (Mo.  App.)  680. 

I  548.  Where  a  fire  insurance  policy  Is  an 
Illinois  contract  Rev.  St.  1899,  t  7976  (Ann. 
St  1906,  p.  3792),  requiring  the  examination 
of  insured  for  the  adjustment  of  a  loss  to  be 
conducted  where  the  loss  occurred,  will  not  be 
applied.— Johnson  v.  Lumber  Ins.  Co.  of  New 
York  (Mo.  App.)  112. 

I  560.  An  insurer,  dissatisfied  with  the  proof 
of  loss  furnished  by  insured,  must  notify  in- 
sured of  the  objections,  and  afford  him  an  op- 
portunity to  make  corrections,  provided  enough 
time  is  left  in  which  proof  is  to  be  furnished  for 
notice  to  be  given. — Johnson  v.  Lumber  Ins.  Co. 
of  New  York  (Mo.  App.)  112. 

I  561.  Insurer  in  a  fire  policy  held  estopped 
from  asserting  that  the  proof  of  loss  famished 
is  unsatisfactory.— Johnson  v.  Lumber  Ins.  Co. 
of  New  York  (Mo.  App.)  112. 

S  561.  Insurer  In  a  fire  policy  held  deprived 
of  the  right  to  complain  of  the  proof  of  loss 
furnished  by  insured,  in  view  of  Its  conduct.— 
Johnson  v.  Lumber  Ins.  Co.  of  New  York  (Mo. 
App.)  112. 

XVH.  PATMENT  OB  DISCHARGE, 
COMTBIBTTTIOir,  AND  SUB- 
ROGATION. 

I  598.  Interest  on  the  amount  due  on  an  in- 
surance policy  will  begin  to  run  at  the  expira- 
tion of  the  time  given  it  in  the  policy  in  which 
to  pay  the  amount  of  the  loss. — Mecca  Fire  Ins. 
Co.  of  Waco  V.  Wllderspin  (Tex.  Civ.  App.) 
1131. 

XVm.  ACTIONS  ON  POUCIE8. 

Competency  of  plaintiff  as  witness  as  to  state- 
ments in  application  where  agent  taking  the 
application  is  dead,  see  Witnesses,  §  164. 

Construction  and  operation  of  stipulations  as 
question  for  jury,  see  Stipulations.  §  18. 

§  626.  Under  Kev.  St.  1899,  §  8092  (Ann.  St. 
1906,  p.  3843),  requiring  service  of  process  on 
town  mutual  fire  insurance  companies  to  be 
made  at  defendant's  "principal  office,"  service 
nt  defendant's  "usual  business  office"  is  insuf- 


— Philadelphia  Casualty  Co.  v.  Cannon  &  Byers 
Millinery  Co.  (Ky.)  1004. 

§  665.  Plaintiff,  in  action  on  policy  of  credit 
insurance,  held  to  have  established  a  pnma  facie 
case. — Philadelphia  Casualty  Co.  v.  Cannon  & 
Byers  Millinery  Co.  (Ky.)  1004. 

f  668.  Whether  the  risk  was  increased  by  the 
fact  that  some  one  undertook  to  bum  the  prop- 
erty held  a  question  for  the  jury.— Scottish  Un- 
ion &  National  Ins.  Co.  t.  Weeks  Drug  Co. 
(Tex.  Civ.  App.)  1086. 

XX.  BfUTUAIi   BENEFIT   INSUBAKC& 

(A)  CORPORATIONS  AND  ASSOCIA- 
TIONS. 


{  694.  Members  of  a  mutual  beneficial 
elation  held  entitled  to  sue  to  set  aside  an 
ultra  vires  merger  of  another  association,  and 
as  incidental  relief  to  have  an  account  taJsen 
and  the  merged  society's  assets  returned  to  it. 
— Knapp  V.  Supreme  Commandery,  United  Or- 
der of  the  Golden  Cross  of  the  World  (Tenn.) 
390. 

§  696.  Acts  1887,  p.  329,  c.  198.  held  not 
to  authorize  the  consolidation  of  a  fraternal 
beneficiary  association,  organized  under  Shan- 
non's Code,  I  2524,  with  another  similar  society. 
— Knapp  V.  Supreme  Commandery,  United  Or- 
der of  the  Golden  Cross  of  the  World  (Tenn.) 
390. 

i  696.  A  consolidation  or  merger  of  two 
beneficiary  associations  held  unsustainable  as 
a  sale  or  lease  of  the  merged  association's  fran- 
chise.- Knapp  v.  Supreme  Commandery,  United 
Order  of  the  Golden  Cross  of  the  World  (Tenn.) 
390. 

(B)  THE  CONTRACT  IN  GENERAL. 
{  723.  Statements  of  the  applicant  in  an 
application  for  insurance  held  statements  of 
opmion  merely,  and,  where  the  applicant  in 
good  faith  believed  them  to  be  true,  their  falsi- 
ty did  not  vitiate  the  policy  notwithstanding  its 
stipulations.— Daniel  v.  Modem  Woodmen  of 
America   (Tex.    Civ.    App.)   211. 

§  726.  Language  of  an  insurance  policy  fairly 
susceptible  of  an  ipterpretation  which  will  pre- 
vent a  forfeiture  will  be  so  construed. — Daniel  v. 
Modern  Woodmen  of  America  (Tex.  Civ.  App.) 
211. 

I  726.  The  language  of  an  insurance  policy 
must  be  construed  according  to  the  intent  of  the 
parties,  derived  from  the  words  used,  the  sub- 
ject-matter to  which  they  relate,  and  the  mattera 
naturally  incident  thereto. — Daniel  v.  Modem 
Woodmen  of  America  (Tex.  Civ.  App.)  211. 

I  726.  An  insurance  policy  will  be  strictly 
construed  against  insurer  and  liberally  in  fa- 
vor of  insured,  and,  where  the  words  thereof  ad- 
mit of  two  constructions,  the  one  most  favor- 
able to  insured  will  be  adopted.— Daniel  v. 
Modem  Woodmen  of  America  (Tex.  Civ.  App.) 
211. 

(D)  FORFEITURE  OR  SUSPENSION. 

I  750.  A  by-law  of  an  insurance  order  pro- 
viding for  a  forfeiture  of  the  benefit  certificate 
held  by  the  member  as  a  penalty  for  his  fail- 
ure to  pay  dues  and  assessments  provided  by 
liis  contract  is  reiisonable,  and  will  be  oaforced 
by  tiie  courts.— Burke  v.  Grand  Lodge,  A.  O. 
U.  W.,  of  Missouri  (Mo.  App.)  493. 

§  75.5.  Where  a  custom  of  a  subordinate 
lodge  of  allowing  members  to  remain  delinquent 
in  the  payment  of  dues  in  violation  of  the  gen- 
eral  law,  or  in  advancing  such  dues  from   the 
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i  755.  A  custom  of  a  subordinate  lodge,  with- 
out the  knowledge  of  the  officers  of  the  grand 
lodge,  permitting  members  to  remain  delinquent, 
and  advancing  from  the  lodge  treasury  the 
amount  of  their  dues,  does  not  operate  as  a 
waiver  of  a  forfeiture  of  membership  for  non- 
payment of  dues.— Burke  v.  Grand  Lodge,  A. 
O.  U.  W.,  Missouri  (Mo.  App.)  493. 

INTENT. 

Fraudulent,  see  Fraudulent  Conveyances,  ||  61, 
159. 

INTEREST. 

See  Usury. 

On  funds  in  estate  of  ward,  see  Guardian  and 

Ward,  i  54. 
On  insurance,   see  Insurance,  {  598. 

INTERLOCKING  DEVICES. 

Maintenance  near  railroad  crossing  as  consti- 
tuting negligence,  see  Railroads,  (  314. 

INTERLOCUTORY  INJUNCTION. 

See  Injunction,  i  145. 

INTERLOCUTORY  JUDGMENT. 

Appealability,  see  Appeal  and  Error,  H  78,  82. 

INTERPRETATION. 

Of  contracU,  inttruments  or  judicial  actg  ami 

proceedingt. 
See  Chattel   Mortgages,   $   150:    Contracts,   || 

143-231 ;  Deeds,  §f  96-99 ;  Statutes,  {{  181- 

267;   Wills,  8«  439-707. 
Insurance  policy,  see  Insurance,  {  726. 


INTERROGATORIES. 

To  Jury,  see  Trial,  J  352. 

To  witnesses,  see  Depositions. 


INTERSTATE  COMMERCE. 

Regulation,  see  Carriers,  §§  23-35 ;    Commerce. 

INTERVENTION. 

In  actions  in  general,  see  Parties,  (  52. 

INTESTACY. 

See  Descent  and  Distribution. 

INTOXICATING  LIQUORS. 

m.  I.OCAI.  OPTION. 

I  30.  Words  "from  time  to  time,"  in  Const, 
art.  16,  I  20,  held  not  to  prevent  the  Legisla- 
ture authorizing  a  local  option  election  in  a 
subdivision  of  a  county  in  part  only  of  which 
local  option  is  in  force.— GriflSn  v.  Tucker 
(Tex.)  635. 

f  30.  Even  if  Const,  art.  10,  §  20,  does  not 
authorize  the  commissioners'  court  to  combine 
arbitrarily  subdivisions  of  a  county  for  a  local 
option  election,  this  does  not  prevent  its  order- 
ing one  in  a  commissioners'  precinct  embracing 
several  justices'  precincts.— Griffin  v.  Tucker 
iTex.)  635. 


comnuBEioneiB  precinci,  loougn  lucni  upiiuu  is 
in  force  in  a  justice's  precinct  therein,  and  not 
in  the  rest  of  it.— Griffin  v.  Tucker  (Tex.)  635. 

i  34.  Statement  of  how  ballots  shall  read 
in  a  local  option  election.— Griffin  v.  Tucker 
(Tex.)  635. 

I  36.  Under  Rev.  St.  1899.  {  3031  (Ann.  St 
1906,  p.  1737),  the  record  of  the  county  court 
relating  to  the  adoption  of  the  local  option  law, 
need  not  show  a  return  of  the  publication  of 
the  result.- State  v.  Bush  (Mo.  App.)  670. 

I  36.  The  order  of  the  commissioners'  court' 
held  a  sufficient  performance  of  its  sole  duty 
in  a  local  option  election  to  declare  the  result  of 
a  local  option  election.— QrifBn  t.  Tucker  (Tex.) 
635. 

{  37.  In  a  local  option  election  contest,  that 
only  one  of  two  tickets  bearing  the  same  number 
was  counted  for  prohibition  did  not  show  any 
injury,  in  the  absence  of  an  allegation  that  the 
other  ticket  was  voted  arainst  prohibition.— Sav- 
age V.  Umphries  (Tex.  Civ.  App.)  893. 

i  37.  In  a  local  option  election  contest,  al- 
legations of  the  complaint  held  sufficient  to  ad- 
mit proof  that  contestants  were  prejudiced  by  a 
violation  of  Acts  29th  Leg.  1005,  p.  535,  c.  11, 
i  64,  requiring  the  polls  to  be  open  during  cer- 
tain hours.— Savage  v.  Umphries  (Tex.  Civ. 
App.)  893. 

I  37.  One  may  contest  a  local  option  elec- 
tion where  a  temporary  injunction  restraining 
the  publication  of  the  result  has  been  dissolved. 
—Savage  v.  Umphries  (Tex.  Civ.  App.)  803. 

§  37.  In  the  absence  of  statute,  the  court 
was  not  bound,  in  a  local  option  election  con- 
test, to  have  certain  challenged  ballots  removed 
from  the  boxes,  and  then  direct  the  clerk  to 
recount  the  remaining  ballots  and  announce  the 
result  to  the  court. — Savage  v.  Umphries  (Tex. 
Cir.  App.)  893. 

{  37.  In  an  election  contest,  the  action  of 
the  commissioners'  court  in  counting  the  bat- 
lots  may  not  be  impeached  by  the  testimony  of 
one  present  at  the  count  as  to  how  the  duty  was 
performed.— Savage  t.  Umphries  (Tex.  Civ. 
App.)  893. 

t  40.  Declaration  against  prohibitioa  in  a 
local  option  election  in  a  commissioners'  pre- 
cinct held  not  to  effect  the  status  in  a  justice's 
precinct  therein  in  which  prohibition  was  in 
effect.— Griffin  v.  Tucker  (Tex.)  635. 

IV.  I.ICEN8E8  AND  TAXES. 

I  49.  The  manufacture  of  Bucbu  gin  held  a 
compounding  or  adulterating  of  distilled  spirits 
within  St.  1909,  i  4114A  (Russell's  St.  «  6157), 
imposing  a  license  tax  thereon. — Dr.  C.  Bouvier 
Specialty  Co.  v.  James  (Ky.)  381. 

{  49.  Single-stamp  spirits  within  St.  1909,  ( 
4114A  (Russell's  St.  I  6157),  held  not  conBned 
to  whisky.— Dr.  C.  Bouvier  Specialty  Co.  v. 
James  (Ky.)  381. 

{  59.  Where  the  premises  which  petitioner  in- 
tended to  occupy  as  a  saloon  had  been  so  used 
for  50  years,  it  was  an  abuse  of  discretion  to 
den^  a  license  because  a  church  had  been  erect- 
ed in  the  meantime  on  the  opposite  side  of  the 
street.— City  of  Louisville  v.  Gagen  (Ky.)  947. 

f  75.  Unreasonable  exercise  of  discretion  in 
the  refusal  of  an  application  for  a  liquor  license 
held  an  "arbitrary  exercise  thereof  within  the 
rule  authorizing  an  appeal.— City  of  Louisville 
V.  Gagen  (Ky.)  947. 
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▼X.  OFFENSES. 

Conviction  of  offense  ai  affecting  competency 
of  person  convicted  to  testif;  in  criminal 
cases,  see  Witnesses,  {  48. 

vm.  oKnaxAi.  PBOSEOunoifs. 

Hearsay  evidence,  see  Criminal  Law,  (  41d. 
Proof  of  venae,  see  Criminal  Law,  (  564. 

.  I  233.  In  an  action  for  selling  intoxicants  in 
violation  of  the  local  option  law,  certain  testi- 
mony held  admissible  to  sliow  that  accused  was 
selling  whisky,  and  not  objectionable  as  an  at- 
tempt to  show  a  system  or  prove  the  offense  of 
liavmg  whisky  in  his  possession. — Myers  v.  State 
(Tex.  Cr.  App.)  1032. 

INTOXICATION. 

Care  required  as  to  intoxicated  licensee  on  prem- 
ises, see  Negligence,  i  32. 

ISSUES. 

In  civil  actions,  see  Pleading,   {{  376,  880. 
In   criminal   prosecutions,  see   Indictment   and 

Information,  |  169. 
Presented  for  review  on  appeal,  see  Appeal  and 

Error,  U  ie&-173. 

JOINDER. 

Of  causes  of  action,  see  Action,  |  4& 

JUDGES. 

See  Courts;    Justices  of  the  Peace. 

Death  of  trial  judge  prior  to  making  up  state- 
ment of  facts  for  appeal  as  ground  for  new 
trial  in  criminal  prosecution,  see  Criminal 
Lew,  i  913. 

Libel  of  county  judge,  see  Libel  and  Slander, 
§  7. 

Mandamus  to  judge,  see  Mandamus,  {  61. 

Remarks  and  conduct  of  judge  at  trial,  see 
Trial,  i  29. 

XXX.  lUOHTS.  POWERS,  DITTIES.  AHD 
fclABn.ITIES. 

Filing  of  affidavit  in  forma  pauperis  in  vacation 
of  court,  see  Appeal  and  Error,  {  389. 

JUDGMENT. 

Decisions  of  courts  in  general,  see  Courts,  !{ 

80-116. 
Enforcement  by  creditors'  suit,  see  Creditors' 

Suit. 
In  justice  court,  see  Justices  of  the  Peace,  U 

124-130. 
Sales  under  judgment,  see  Judicial   Sales. 

In  particuUtr  civU  actiont  or  proceeding*. 
See  Partition,  %  95 ;   Quieting  Title,  t  52 ;  Tres- 
pass to  Try  Title,  {  47. 
Foreclosure,  see  Mortgages,  I  497. 
For  price  of  goods  sold,  see  Sales,  |  366w 
For  usurious  payments,  see  Usury,  {  142. 
Probate  proceedings,  see  Wills,  |  354. 

Reviev). 
On  appeal  or  writ  of  error,  see  Appeal  and 
Error,  ig  1106-1195^ 

X.  HATUSE  AITD   ESSEHTXAXJI  IX 
OENERAXb 

Mandamus  to  compel  setting  aside  of  order 
dismissing  a  cause  entered  after  death  of  par- 
ty, see  Mandamus,  {  8. 

I  17.  A  judgment  obtained  without  service  of 
process  was  void. — Womble  v.  Harsey  (Tex.  Civ. 
App.)  764. 


XV.  BT  DEFATTX.T. 

(A)  REQUISITES  AND  VALIDITY. 

I  118.  Upon  suit  on  a  note  and  for  foreclo- 
sure of  a  lien  given  to  secure  it,  and  judgment  by 
default  against  one  defendant,  plaintiff  was  en- 
titled as  against  that  defendant  to  the  full 
amount  of  the  debt  claimed  and  to  foreclosure 
of  the  lien,  and  it  was  error  to  grant  a  credit 
in  favor  of  the  defendant— Brant  v.  Lane  (Tex. 
Civ.  App.)  229. 

g  122.  If  there  was  no  reply  to  a  cross-bill  so 
that  defendants  were  entitled  to  have  it  taken 
as  confessed,  they  should  have  asked  for  entry 
of  a  default.— Stevens  ▼.  Fitspatrick  (Mo.)  51. 

(B)  OPENING  OR  SETTING  ASIDE 

DEPAUI/r. 

I  143.  The  refusal  to  set  aside  a  default 
judgment  and  to  permit  the  filing  of  an  answer 
held  error.— Bowman  t.  Straight  Creek  Coal  te 
Coke  Co.  (Ky.)  344. 

f  143.  The  court  held  to  have  abused  its  dis- 
cretion in  refusing  to  set  aside  the  default. — 
Pecos  &  N.  T.  Ry.  <3o.  v.  Faulkner  (Tex.  CIt. 
App.)  747. 

i  170.  Under  Kirby's  Dig.  i  6259,  a  defend- 
ant against  whom  a  decree  has  been  rendered 
on  constructive  service  held  authorized  to  move 
for  a  retrial,  but  the  decree  will  not  be  set  aside 
until  on  the  retrial  it  is  found  to  -be  erroneous. 
—West  V.  Burks  (Ark.)  397. 

VX.  OH  TBIAIi  OF  ISSUES. 

(A)  RENDITION,  FORM,  AND  REQUI- 
SITES IN  GENERAL. 

g  199.  A  judgment  non  obstante  veredicto 
must  be  based  on  what  the  pleadings  show,  and 
not  from  deductions  from  the  evidence. — Stev- 
enson V.  Moore  (Ky.)  951. 

g  217.  A  decree  in  a  suit  to  adjudge  that 
deeds  were  mortgages  held  not  final.— State  ex 
rel.  Potter  v.  Biley  (Mo.)  647. 

g  217.  "Final  judgment"  defined.— State  ex 
rel  Potter  v.  Riley  (Mo.)  647. 

(B)  PARTIES. 

I  235.  A  judgment  in  fa.vor  of  one  person  for 
tiue  to  land  and  for  another  for  damages,  in  the 
same  action,  is  not  necessarily  inconsistent  in  it- 
self.—Knox  V.  McElioy  (Tex.  Civ.  App.)  1142. 

(Q  CONFORMITY  TO  PROCESS,  PLEAD- 
INGS. PROOFS,  AND  VEIUDICrr 
OR  FINDINGS. 

g  249.  If  redress  ex  delicto  is  desired,  there 
must  be  no  averment  of  an  express  promise. — 
Kellerman  Contracting  Co.  t.  Chicago  House 
Wrecking  Co.  (Mo.  App.)  99. 

g  250.  Plaintiff  must  recover,  if  at  all,  on 
the  contract  alleged.— Kellerman  Contracting  Co. 
V.  Chicago  House  Wrecking  Co.  (Mo.  App.)  99. 

g  251.  In  partition  and  for  the  removal  of  a 
cloud  on  the  title,  the  court  held  without  au- 
thority to  render  judgment  for  plaintiffa  for  the 
part  of  the  land  disclaimed  by  defendants  filing 
a  cross-petition  for  the  balance. — Gray  t.  Tribne 
(Tex.  Civ.  App.)  808/ 

I  251.  In  partition  and  for  the  removal  of  a 
cloud  on  the  title,  the  court  held  authorised  to 
enter  judgment  for  defendants  on  their  cross- 
petition.— Gray  V.  Tribue  (Tex.  Civ.  App.)  806. 

g  251.  In  trespass  to  tr^  title,  where  defend- 
ant simply  pleads  not  guilty,  the  appropriate 
Judgment  for  defendant  is  that  plaintiff  take 
nothing  by  his  suit,  but  a  further  adjudication  of 
title  and  right  of  possession  would  add  nothing 
thereto.— McKee  v.  West  (Tex.  Civ.  App.)  1135. 

g  251.  In  trespass  to  trr  title,  where  defend- 
ant simply  pleaded  not  guilty,  an  award  to  de- 
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their  infiiction,  when  the  jury  do  not  find  for 
such  interest.— St.  Louis  &  S.  F.  R.  Co.  v.  Lane 
(Tex.  Civ.  App.)  847. 

•Vn.  BNTBT,  RECORD,  AHD  DOGK- 
ETINO. 

Mandamus  to  compel  entry,  see  MaudamuB,  | 
51. 

VHX.  AMENDMENT,    OOBBEGTIOV, 
AND  REVIEVr  IN  SAME  COURT. 

I  334.  A  writ  of  error  coram  nobis  can  only 
be  procored  by  one  who  is  a  party  or  privy  to 
the  record  or  injured  thereby.— State  ex  rel.  Pot- 
ter T.  Kiley  (Mo.)  647. 

IX.   OPENING  OR  VAOATINO. 

Etemedy  by  a  motion  to  vacate  as  affecting  right 
to  mandamus  to  compel  a  setting  aside  judg- 
ment, see  Mandamus,  i  S. 

I  836.  A  motion  to  vacate  a  judgment  on  the 
ground  that  it  was  rendered  after  the  death  of 
the  party  against  whom  it  was  rendered  Xeld 
to  take  the  place  of  the  common-law  writ  of 
error  coram  nobis.— State  ex  rel.  Potter  v.  Riley 
(Mo.)  647. 

S  354.  A  motion  to  set  aside  a  judgment  un- 
der Rev.  St.  1809,  {  795  (Ann.  St.  190C,  p.  758), 
must  be  based  on  an  irregularity  patent  on  the 
record.— State  ex  rel.  Potter  v.  Riley  (Mo.)  647. 

i  382.  A  motion  to  set  aside  a  judgment  dis- 
missing a  cause  rendered  after  the  death  of 
plaintiff  suing  to  have  a  deed  adjudged  a  mort- 
gage, and  after  he  had  obtained  a  judgment 
granting  the  relief,  held  properly  filed  by  his 
heirs  at  law.— State  ex  rel.  Potter  v.  Riley 
tMo.)  647. 

X.  EQinTABIX  REUEF. 

(A)  NATURE  OF  REMEDY  AND 

GROUNDS. 

I  443.    The  fraud  which  entitles  a  party  to 

impeach  a  judgment  must  be  fraud  practiced  on 

the  court  in  the  procurement  thereof.— Banit  of 

Pine  Bluff  v.  Levi  (Ark.)  250. 

I  443.  Certain  acts  held  not  to  constitute  a 
fraud  on  the  court  in  the  precurement  of  de- 
crees foreclosing  a  mortgage,  and  confirming  the 
sale  under  the  foreclosure. — Bank  of  Pine  Bluff 
V.  Levi  (Ark.)  250. 

(B)  JURISDICTION  AND  PROCEEDINGS. 
I  455.  County  court  has  jurisdiction  to  en- 
join the  enforcement  of  a  void  judgment  recov- 
ered therein,  regardless  of  the  amount  of  dam- 
ages sought  to  be  recovered. — Womble  v.  Harsey 
(Tex.  Civ.  App.)  764. 

XI.  COIXATERAI.  ATTAOXL 

(A)  JUDGMENTS  IMPEACHABLE  COL- 
LATERALLY. 

I  470.  Where  a  court  had  jurisdiction  of  the 
parties  and  subject-matter,  its  judgment  was  not 
subject  to  collateral  attack.— Feltner  v.  Huff 
(Ky.)  936. 

(B)  GROUNDS. 
i  486.    A  judgment  rendered  against  a  party 
after  his  death  held  voidable  only,  and  not  sub- 
ject to  collateral  attack.— State  ex  rel.  Potter 
V.  Riley  (Mo.)  647. 

I  486.    A  judgment  against  a  party  who  ia 
dead  at  the  time  of  the  institution  of  the  suit 


Scales  (Tex.  Civ.  App.)  188. 

(Q  PROCEEDINGS. 

I  518.  A  motion  to  vacate  a  judgment  in  lieu 
of  the  common-law  writ  of  error  coram  nobis  is 
in  the  nature  of  an  independent  and  direct  at- 
tack on  the  judgment.— State  ex  rel.  Potter  v. 
Riley  (Mo.)  647. 

S  521.  A  suit  to  enjoin  the  further  enforce- 
ment of  an  execution,  on  the  ground  that  the  ex- 
ecution plaintiff  bad  recovered  sufScient  from  a 
defaulting  bidder  to  satisfy  his  judgment  which 
the  execution  defendant  should  have  recovered, 
held  not  a  collateral  attack  on  the  judgment,  in 
the  action  against  the  bidder. — Shanley  v.  York 
(Tex.  Civ.  App.)  146. 

Xm.  MERGER  AND  RAR  OF  CAUSES 
OF  ACTION  AND  DEFENSES. 

(A)  JUDGMENTS  OPERATIVE  AS  BAR. 
i  570.     A  judgment  dismissing  a  petition  be- 
cause not  stating  a  cause  of  action  is  no  bar  to 
a  new  action  on  a  good  petition. — Standard  Lum- 
ber Co.  V.  Oldwell  (Ky.)  999. 

(B)  CAUSES  OP  ACTION  AND  DEFENSES 
MERGED,  BARRED,  OB  CONCLUDED. 

I  585.  A  judgment  for  defendant  in  forcible 
entry  proceedings  held  not  a  bar  to  a  forcible 
detainer  proceeding.— Johnson  v.  Gordon  (Ky.) 
372. 

I  622.  A  prior  judgment  in  an  action  by  de- 
fendant to  recover  damages  from  plaintiff  for 
breach  of  contract  held  not  res  judicata  against 
plaintiffs'  right  to  sue  defendant  on  an  account. 
—Kerr  v.  Blair  (Tex.  Civ.  App.)  791. 

XIV.  CONCI.USIVENESS   OF  ADJUDI- 
CATION. 

(A)  JUDGMENTS  CONCILUSIVB  IN 
GENERAL. 

(  651.  A  judgment  by  agreement,  nnder 
which  land  in  controversy  was  conveyed  to 
plaintiff,  held  conclusive  on  defendant  until 
opened  or  modified.— Howard  v.  Howard  (Ky.) 
367. 

i  655.  An  investigation  of  the  matter  of  rent 
and  the  tenant's  liability  on  a  plea  in  abate- 
ment in  an  attachment  suit  held  not  res  judicata 
on  a  subsequent  trial  of  the  principal  cause  on 
the  merits.— Sessingfaaus  t.  Knoche  (Mo.  App.) 
104. 

{  664.  A  judgment  perpetuating  an  injunc- 
tion reversed  on  appeal  held  not  res  judicata 
against  a  claim  for  damages  t>ecause  of  the 
wrongful  suing  out  of  the  injunction. — Hermann 
V.  Allen  (Tex.  Civ.  App.)  794. 

(O  MATTERS  CONCLUDED. 

i  717.  "Matter  in  issue"  defined.— Kerr  v. 
Blair  (Tex.  Civ.  App.)  791. 

i  720.  Where  a  jury  improperly  considered 
an  account  by  plaintiffs  against  defendant  which 
was  not  pleaded  as  an  offset  to  defendant's 
claim  against  plaintiffs  in  a  prior  action,  the 
verdict  held  not  res  judicata  of  plaintiffs'  right 
of  action  on  the  account.— Kerr  v.  Blair  (Ter. 
Civ.  App.)   791. 

{  720.  Judgment  in  an  injunction  suit  held 
res  judicata  of  a  claim  that  defendant  was  re- 
quired to  make  certain  repairs  to  plaintifTs 
property  under  a  contract  for  the  erection  of  a 
building  on  plaintiffs  land  in  case  of  removal. 
—Hermann  v.  Allen  (Tex.  Civ.  App.)  794. 


For  casM  Is  Dec.  Dig.  *  Amar.  Digs.  1S07  to  data  A  Indexes  see  same  topic  *  asetion  (i)  NUMBER 


aPgPENglOM,  EKFOBOEBIEKT, 

aud  sevtvaI). 

Foigery  of  bond  to  stay  judgment,  see  Forgeryt 
H  4,  7,  34.  44. 

ZZX.  ACTIONS   OM  JUDGSfENTS. 

(B)  FOREIGN  JUDGMENTS. 
{  944.  To  maintain  an  action  on  a  foreign 
judgment  against  a  plea  of  nul  tiel  record,  a 
certified  copy  of  the  judgment,  togettier  with 
the  pleadings  and  proceedings  in  which  the 
judgment  was  founded,  held  necessary. — Mc- 
Carthy V.  Troll  (Ark.)  4ia 

i  944.  In  an  action  on  a  foreign  judgment, 
evidence  held  to  show  that  the  judgment  sued 
on  was  rendered  in  the  action  in  which  the 
complaint,  answer,  and  summons  introduced  in 
evidence  were  filed.— McCarthy  v.  Troll  (Ark.) 
416. 

XXn.  FLEABINO  AHD  EVIDEMGE  OF 

JUDGMENT  AS  ESTOPPEL  OB 

SEFElfSE. 

Judgment  as  evidence  in  action  for  breach  of 
covenant,  see  Covenants,  g  121. 

{  948.  The  question  of  res  judicata  held  not 
raised  under  the  circumstances.— Holland  v. 
Western  Bank  &  Trust  Co.  (Tex.  Civ.  App.)  218. 

JUDICIAL  NOTICE. 

In  civil  actions,  see  Evidence,  li  9-35. 
In  criminal  prosecutions,  see  Criminal  Law,  | 
304, 

JUDICIAL  SALES. 

Appealability  of  order  of  confirmation,  see  Ap- 
peal and  Error,  J  115. 

Or  property  of  decedent,  see  Executors  and 
Administrators,  gS  :{48-.SS9. 

On  execution,  see  Execution,  g$  238-256. 

i  31.  Irregularities  and  misconduct  and  an- 
fairness  in  a  judicial  sale  may  be  shown  before 
the  confirmation  to  set  aside  the  sale,  t)ut  after 
confirmation  irregularities  in  the  conduct  of  the 
sale  are  cured. — Bank  of  Pine  Bluff  v.  Levi 
(Ark.)  250. 

i  31.  An  order  confirming  a  judicial  sale 
held  to  have  the  force  of  a  final  judgment,  and 
not  to  be  collaterally  attacked  except  for  fraud. 
—Bank  of  Pine  Bluff  v.  Levi  (Ark.)  250. 

S  61.  Confirmation  of  a  judicial  sale  without 
conveyance  held  to  vest  title  in  the  purchaser.- 
Feltner  v.  Huff  (Ky.)  936. 

JURAT. 

Of  connty  attorney  to  criminal  complaint,  see 

Indictment  and  Information,  5§  54,  162. 

JURISDICTION. 

Amount  in  controversy,  see  Appeal  and  Error, 
5§  61,  64. 

Effect  of  appenrnnce,  see  Appearance. 

Objections  to  jurisdiction  as  ground  for  abate- 
ment,   see    Abatement    and    Revival,    S    3. 

Of  interstate  commerce  commission,  see  Com- 
merce, §  8.5. 

Jurifdiction  of  particular  actiont  or  pro- 
cecdingg. 
See  Divorce,  §§  104.  197  ;    Mandamus,  §§  153- 
164. 


Foreclosure,  see  Mortgages,  J  420. 

Relief  against  judgment,  see  Judgment,  {  455.. 

JuriadictioH  of  particular  classe*  of  pertona. 
See  Guardian  and  Ward,   {  144. 

Special  juritdictiotu  and  jurisdiction  of  parficM- 

lar  cUu»e4  of  court*. 
See  Courts. 
Appellate  jurisdiction,   see  Appeal  and  Error, 

K  19,  20;    Criminal  Law,  f{  1020,  1024. 
Justices'  courts  in  civil  cases,  see  Justices  ct 

the  Peace,  §  47. 

JURY. 

Custody  and  conduct,  see  Criminal  Law,  f{  855, 

864. 
Disqualification  or  misconduct  ground  for  new 

trial,  see  New  Trial,  J  42. 
Grounds  for  reference  instead  of  trial  by  jury, 

see  Reference,  (  8. 
Instructions  in  dvil  actions,  see  Trial,  S{  191- 

286. 
Instructions  in  criminal  prosecutions,  see  Crint- 

inal  Law,  {«  780-822. 
Questions  for  jury  in  civil  actions,  see  Trial. 

§!  139-143. 
Questions  for  jury  in  criminal  prosecutions,  see 

Criminal  Law,  g|  753-763. 
Taking  case   or   question   from   jury   at   trial, 

see  Trial,  U  139-1.56. 
Verdict  in  civil  actions,  see  Trial,  {  352. 


I.  NATVBE   AKD    COMSTITUTIOM    OF 
JURIES. 

I  2.  Acta  30th  Leg.  1807,  p.  289,  c.  139,  pro- 
viding for  a  particular  jury  system  for  all  coun- 
ties having  a  city  containing  a  population  ot 
20,0(X)  or  more  according  to  a  census,  is  not  un- 
constitutional.— Dallas  Consol.  Electric  St.  Ry. 
Co.  V.  Chase  (Tex.  Civ.  App.)  783. 

n.  BIGHT  TO  TBIAI.  BT  JUBT*. 

i  14.  Where  an  interplea  and  answer  stated 
a  cause  of  action  for  specific  performance,  a 
jury  trial  held  properly  refused. — Collins  v. 
Harrell  (Mo.)  432. 

)  14.  In  a  suit  for  a  mandatory  injanction 
to  compel  obedience  to  a  decree  that  defendant 
open  a  public  highway  across  its  property,  it 
was  not  error  to  grant  a  jury  trial. — Sante  F6 
Townsite  Co.  t.  Norvell  (Tex.  Civ.  App.)  762. 

TV.  STTBOCONINO,  ATTENDAITOE.  SI8- 

CHABOE,  AND   COMPEN- 

SATIOM. 

{  58.    Acts  30th   Leg.   1907,  p.  269,  c.   139, 

relating  to  the  selection  of  a  jury  in  counties 
with  cities  having  a  certain  population,  is  con- 
stitutional.—Dallas  Consol.  Electric  St.  Ry.  Col 
V.  (Chambers  (Tex.  Civ.  App.)  851. 

V.    COMPETENCY  OF  JURORS.  CHAL- 
LENGES,   AND    OBJECTIONS. 

Review   of  questions  of   fact,   see  Appeal   and 
Error,  §  1024. 

§  88.  Stockholders  in  a  bank  are  not  dis- 
qualified to  sit  as  jurors  in  a  case  in  which  the 
bank's  teller  alone  .is  interested.- Stevenson  v. 
Moore  (Ky.)  951. 

§  92.  The  rejection  of  a  juror  because  of 
business  connections  with  defendant  held  an 
abuse  of  judicial  discretion.— Joyce  v.  Metropoli- 
tan St.  Ity.  Co.  (Mo.)  21. 
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leged  Bales  in  the  two  cases  were  made  to  differ- 
ent perscns  and  the  state  relied  on  different  wit- 
nesses.—Boss  T.  State  (Tex.  Cr.  App.)  1034. 

I  97.  Bias  or  prejadice  by  a  Juror  in  favor 
of  or  preconceived  ideas  of  the  rights  of  one 
of  the  i>arties,  are  incompatible  with  a  fair 
trial  by  an  impartial  jury.— Gulf,  C.  &  S.  F. 
Ry.  Co.  T.  Dickens  (Tex.  Civ.  Apj).)  612,  6ia 

f  100.  Under  Acts  1899,  p.  891,  c.  S83,  news- 
paper statements,  to  disqualify  a  juror,  must  be 
such  as  purport  to  detaU  the  facts  by  those  pro- 
fessing to  know  them.— Palmer  t.  State  (Tenn.) 
1022. 

i  100.  Nature  of  opinions  disaualifying  a  ju- 
wr  determined.— Palmer  t.  State  (Tenn.)  1022. 

§  1(X).  A  juror,  who  on  his  voire  dire  states 
that  he  has'  read  the  accounts  of  the  crime  in 
newspapers,  but  has  not  formed  nor  expressed 
any  opinion,  is  not  disqualified.- Palmer  v.  State 
(Tenn.)  1022. 

i  103.  A  juror  held  not  disqualified  because  he 
had  formed  an  opinion  on  mere  rumor. — Palmer 

V.  State  (Tenn.)  1022. 

S  116.  A  challenge  to  the  entire  panel  will 
lie  for  bias  or  partiality  on  the  part  of  the  offi- 
cer who  summoned  the  jury.— Jones  v.  Spring- 
field Traction  Co.  (Mo.  App.)  675. 

{  116.  Under  Code  Cr.  Proc.  1805,  art.  662, 
providing  that  article  661,  allowing  a  challenge 
to  the  array,  shall  not  apply  where  the  jury  is 
selected  by  jury  commissioners,  held  that,  in  the 
absence  of  a  showing  as  to  how  the  jury  was  se- 
lected, it  will  be  presumed  that  it  was  selected 
by  the  commissioners,  so  that  a  challenge  to  the 
array  will  not  be  allowed.— Ross  v.  State  (Tex. 
Ci.  App.)  1034. 

{  126.  Under  Rev.  St.  1895,  arts.  3208,  3209, 
a  challenge  for  cause  is  proper  upon  any  ground 
which  unfits  one  to  act  as  a  juror. — Gulf,  C.  & 
S.  P.  Ry.  Co.  V.  Dickens  (Tex.  Civ.  App.)  612, 
618. 

{  132.  In  the  examination  of  a  juror  as  to  his 
competency,  the  refusal  to  permit  accused's  coun- 
sel to  exhibit  to  the  juror  newspaper  articles  re- 
ferring to  the  offense  was  proper.— Palmer  v. 
State  (Tenn.)  1022. 

{  132.  The  burden  is  on  the  challenger  of  a 
juror  to  show  the  actual  existence  of  a  disquali- 
fying opinion.— Palmer  v.  State  (Tenn.)  1022. 

S  136.  Each  defendant  is  entitled  to  six  per- 
emptory challenges  when  there  is  a  controversy 
between  them.— Hogsett  v.  Northern  Texas 
Traction  Co.  (Tex.  Civ.  App.)  807. 

f  142.  An  objection  that  a  juror  is  disqualified 
because  he  had  served  more  than  six  days  within 
the  six  months  preceding  the  trial  comes  too 
late  after  verdict.— Waggoner  v.  Porterfield  (Tex. 
Civ.  App.)  1094. 

VI.  IMPAMELING    FOR    TRIAI.    ASH 

OATH. 

In  criminal  prosecutions,  necessity  of  objec- 
tion for  purpose  of  review,  see  Criminal  Law, 
i  1035. 

In  criminal  prosecutions,  presumptions  on  ap- 
peal, see  Criminal  Law,  {  1144. 

I  149.  Under  Rev.  St.  1895,  arts.  3221,  3224, 
3229,  held,  that  filling  a  jury  by  calling  tales- 
men, where  pending  a  trial  a  juror  was  in- 
capacitated by  sickness,  was  error. — Waggoner 
V.  Sneed   (Tex.   Civ.  App.)  547. 


TBOHITX. 

(  47.  A  justice  of  the  peace  has  no  jurisdic- 
tion of  a  suit  for  the  cancellation  of  notes  and 
for  an  order  for  their  surrender.- Snyder  v. 
Crutcher  (Mo.  App.)  489. 

IV.  PBOOEDUBE  IX  GIVH.  CASES. 

Mandamus  to  compel  entry  of  judgment,  ie« 
Mandamus,  t  ^^l. 

I  73.  Under  Rev.  St.  1895,  art.  1585,  subds. 
4,  8,  and  article  1677,  and  Acts  1907,  30th  Leg., 
p.  249,  c.  133,  arts.  1194b,  1194c,  held,  that  a 
suit  before  a  justice  on  a  contract  for  the  pay- 
ment of  money  which  did  not  specify  a  place 
of  payment  brought  against  a  nonresident, 
should  be  transferred  to  the  county  and  pre- 
cinct in  which  plaintiff  is  a  resident. — Kramer 
V.  Lilley  (Tex.  Civ.  App.)  735. 

f  86.  In  an  action  for  wrongful  attachment, 
the  intentions  of  the  officer  making  the  levy 
held  immaterial. — Rainey  v.  Kemp  (Tex.  Civ. 
App.)  630. 

{  86.  In  an  action  for  wrongful  attachment, 
plaintiff  held  entitled  to  show  toe  falsity  of  the 
grounds  stated  in  the  affidavit  of  attachment. 
—Rainey  v.  Kemp  (Tex.  Civ.  App.)  630. 

i  124.  Where  a  verdict  in  a  justice's  court 
was  for  plaintiff  without  assessing  any  amount 
of  recovery,  held,  that  entry  of  a  judgment  for 
the  sum  demanded  in  plaintiff's  statement  was 
void. — State  ex  rel.  Vanderburg  v.  Bidwell  (Mo. 
App.)  122. 

§  124.  Under  Rev.  St.  1890,  §  4008  (Ann. 
St.  1906,  p.  2189),  held,  that  a  judgment  for 
defendant  must  be  entered  on  a  verdict  for  plain- 
tiff without  assessing  any  amount  of  recovery. — 
State  ex  rel.  Vanderburg  v.  Bidwell  (Mo.  App.) 
122. 

§  124.  Justice's  duty  to  enter  judgment  on  a 
verdict  held  ministerial,  and  his  failure  to  enter 
the  right  judgment  does  not  deprive  the  verdict 
of  any  of  its  force. — State  ex  rel.  Vanderburg  v. 
Bidwell  (Mo.  App.)  122. 

§  128.  In  an  action  to  set  aside  a  justice's 
judgment  in  garnishment  proceedings  for  fraud, 
the  question  of  the  validity  of  the  affidavit  for 

famishment  could  not  be  raised  after  judgment 
nding  the  judgment  based  on  the  affidavit  to  be 
valid.— Alvord  Nat.  Bank  v.  Waples-Platter 
Grocer  Co.  (Tex.  Civ.  App.)  232. 

§  128.  A  justice  of  the  peace  held  to  have 
jurisdiction  of  a  petition  in  the  nature  of  a  bill 
of  review  to  set  aside  a  former  judgment  by  de- 
fault and  hear  the  case  on  the  merits,  where 
the  judgment  debtor  was  prevented  by  fraud 
from  defending;  Rev.  St.  1895,  art.  1651,  not 
applying  to  a  proceeding  in  the  nature  of  a 
new  suit.— Alvoro  Nat.  Bank  v.  Waples-Platter 
Grocer  Co.  (Tex.  Civ.  App.)  232. 

i  130.  A  judgment  quashing  an  attachment 
on  specified  grounds  held  conclusive  as  against 
plaintiff  therein  when  sued  for  wrongful  at- 
tachment.—Rainey  V.  Kemp  (Tex.  Civ.  App.) 
630. 

S  135.  In  an  action  for  wrongful  levy  of 
execution,  the  intentions  of  the  officer  making 
the  levy  held  immaterial. — Rainey  v.  Kemp 
(Tex.  Civ.  App.)  630. 

V.  REVIEIV   OF   PROCEEDINGS. 

(A)  APPEAL  AND  ERROR. 

{  141.  A  controversy  beyond  the  jurisdic- 
tion  of  a  justice  of  the  peace   is  beyond  the 
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fact.— Alvord  Nat  Bank  v.  Waples-Platter  Gro- 
cer Go.  (Tex.  Civ.  App.)  232. 

JUSTIFICATION. 

Of  homicide,  see  Homicide,  i  122. 

KNOWLEDGE. 

By  grantee  of  fraud  in  conveyance,  see  Fraud- 
ulent Conveyances,  i  159. 

By  servant  of  danger,  see  Master  and  Servant, 
§217. 

LACHES. 

Affecting  right  to  restrain  operation  of  railroad, 

see  Railroads,  {  222. 
Bffect  in  equity,  see  Equity,  {  67. 

LANDLORD  AND  TENANT. 

Lease  of  public  lands,  see  Public  Lands,  {178. 
Mining  leases,  see  Mines  and  Minerals,  ||  02,  66. 
Application  of  statute  of  frauds  to  leases,  see 
Frauds,  Statute  of,  i  44. 

I.  CBEATIOK  Ain>  EXISTElf GE  OF 
THE  BELATION. 

I  1.  "Tenant"  defined.— Francia  t.  Holmes 
(Tex.  Ci7.  App.)  881. 

n.  I.EA8E8  AMD  AOREEBOBNTS  IN 
OENEBAX. 

Application  of  statute  of  frauds  to  leases,  see 
Frauds,  Statute  of,  |  44. 

m.  xjun>irf>RD's  TnxE  and  re- 
version. 

8  63.  Neither  a  tenant  nor  one  entering  un- 
der him  can  deny  the  landlord's  title  in  a  pro- 
ceeding by  the  latter  to  recover  possession.— 
Johnson  v.  Gordon  (Ky.)  372. 

V.  TENANCIES  FROM  TEAR  TO 

TEAR  AND  MONTH  TO 

MONTH. 

i  116.  Under  Rev.  St.  1899,  i  4110  (Ann.  St 
1906,  p.  2234),  a  tenant  from  month  to  month 
who  vacates  without  giving  one  month's  notice 
held  liable  for  rent  for  the  succeeding  month. — 
Sessinghaus  v.  Knoche  (Mo.  App.)  104. 

Vn.  PRESnSES,  AND   ENJOTMENT 
Ain>  USE  THEREOF. 

(F)  EVICTION. 

I  178.  In  an  action  for  rent,  a  defense  that 
the  tenant  had  been  evicted  held  not  sustained. 
— Pearce  v.  Hoyt  (Mo.  App.)  656. 

Vm.  RENT  AND  ADVANCES, 

(B)  ACTIONS. 

i  229.  Under  Rev.  St  1899,  I  4123  (Ann. 
St  1906,  p.  2239),  the  fact  that  the  landlord 
called  at  the  premises  with  the  intention  of  de- 
manding the  rent  and  found  the  same  wholly 
unoccupied  held  not  equivalent  to  a  demand  on 
the  tenant  for  the  rent,  or,  in  his  absence,  on  the 
person  occupying  the  premises,  and  Insufficient 
to  render  the  mere  default  in  payment  a  ground 
for  attachment.— Sessinghaus  v.  EJaoche  (Mo. 
App.)  104. 

I  231.  In  an  action  for  rent,  an  admission 
by  defendant  held  to  cast  on  him  the  burden  of 


■a    ^tJ\J    cfc   jcai,    a    *c;xui\.(.    i.v&    i^-x^j   av.av    f^'     j  ^.^^a, 

was  not  excessive. — Houston  Land  &  Irrigation 
Co.  V.  Bradford  (Tex.  Civ.  App.)  158. 

{  233.  In  an  action  for  land  occupied  by  a 
canal  across  plaintiff's  land,  instrucBons  held 
not  to  make  defendant  liable  for  the  rental  val- 
ue of  the  canal,  in  addition  to  the  land  on_  'which 
it  was  situated. — Houston  Land  &  Irrisation 
Co.  V.  Bradford  (Tex.  Civ.  App.)  158 


LANDS. 


See  Public  lAnds. 


LARCENY. 


See  Robbery. 

I.  OFFENSES   AND    RESPONSIBIUTT 
THEREFOR. 

83.  Facts  held  to  constitute  horse  stealing. 
— Walklate  v.  Commonwealth  (Ky.)  314. 

8  36.  An  indictment  held  sufBdent  to  sastain 
a  conviction  of  theft  as  a  bailee.— Collins  v.  State 
(Tex.  Cr.  App.)  1038. 

H.  FROSECUTION  AND  PUNISH- 
MENT. 

(A)  INDICTMENT  AND  INFORMATION. 
Election   between  counts,  see  Indictment   and 
Information,  8  132. 

(By  EVIDENCE. 

Admissibility  of  confessions,  see  Criminal  Iaw, 
8  534. 

I  55.    Evidence  in  a  prosecution  for  stealing 

chickens  held  not  sufficient  to  authorize  a  con- 
viction.— Brown   v.    Commonwealth    (Ky.)    945. 

8  59.  Circumstantial  evidence  that  defendant 
as  bailee  sold  property  for  fo  and  converted  the 
same  to  his  own  use  is  sufficient  to  sustain  a  con- 
viction of  theft  by  the  bailee. — Collina  t.  State 
(Tex.  Or.  App.)  1(588. 

(C)  TRIAL  AND  REVIEW. 

8  70.  Held,  that  the  words  "with  force  and 
arms"  in  an  instruction  on  a  trial  for  hors« 
stealing  ought  to  have  been  omitted.— Walklate 
V.  Commonwealth  (Ky.)  314. 

LAW  OF  THE  CASL 

Decision  on  appeal,  see  Appeal  and  Error,  88 
1007,  1099. 

LAW  OF  THE  ROAD. 

See  Highways,  8  184. 

LEASES. 

See  Landlnrd  and  Tenant 

LEGACIES. 

See  Wills. 

LEGISLATIVE  POWER. 

See  Constitutional  Law,  8  52. 

LEHERS  PATENT. 

For  public  lands,  see  Mines  and  Minerals,  8  49. 
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I.  WOBOS   AHD   ACX8  AOTIONABLE, 
AXm  UABUJTT  THEREFOR. 

t  2.  It  is  immaterial  to  one's  liability  for 
■lander  what  meaning  he  intended  to  convey 
by  the  language  used  if  it  is,  in  fact,  slander- 
ous.—Greer  V.  White  (Ark.)  258. 

I  7.  A  charge  that  plaintiff  had  burnt  de- 
fendant's house  charged  the  crime  of  arson,  and 
was  slanderous  per  se.— Greer  t.  White  (Ark.) 
25& 

f  7.  A  newspaper  article,  charging  a  county 
judge  with  grafting,  held  libelous  per  se. — Dixon 
T.  Chappell  (Ky.)  929. 

H.  PKIVILEOED    COBCMXnnOATIOHS, 
AND  MAJLICE  THEREIN. 

S  45.  A  statement  confidentially  and  in  good 
faith,  by  a  person  whose  property  has  been 
burned,  of  whom  he  aaepects  as  the  incendiary, 
held  privileged.— Edwards  v.  Kevil  (Ky.)  273. 

IT.  ACTIONS. 

(A)  BIGHT  OF  ACrriON  AND  DEFENSES. 
Right  of  one   holding  unliquidated  claim   for 

damages  to  protection  against  fraudulent  con- 
veyance bv  wrongdoer,  see  Fraudulent  Con- 
veyances, {  216. 

(B)  PARTIES,   PRELIMINARY  PROCEED- 

INGS, AND  PLEADING. 
§  93.  Answer  in  slander  held  good  within  the 
rule  that  a  defendant  pleading  that  the  words 
spoken  were  privileged  must  admit  that  he 
spoke  the  words  charged,  or  words  of  similar 
import  in  themselves  actionable. — Edwards  t 
KevU  (Ky.)  273. 

(Q  EVIDENCE, 
f  103.  In  slander  wherein  the  defense  of 
privileged  communication  was  made,  evidence 
by  plaintiff  that  he  had  not,  In  fact,  made  the 
threats  to  bum  the  building  testified  to  by  wit- 
nesses for  defendant  as  having  been  made  and 
communicated  to  defendant  held  properly  ex- 
cluded as  immaterial.— Edwards  t.  KevU  (Ky.) 
273. 

(D)  DAMAGES. 

i  120.  In  circumstances  stated,  exemplary 
damages  held  not  recoverable  for  slander. — 
Greer  v.  White  (Ark.)  258. 

(E)  TRIAL,  JUDGMENT,  AND  REVIEW. 

I  123.  Whether  a  charge  of  having  set  fire 
to  a  building  was  made  under  such  circumstan- 
ces as  to  constitute  it  a  privileged  communica- 
tion held  for  the  jury.— Edwards  v.  Kevil  (Ky.) 
273. 

VI.  CBIMINAI.  BESFONSIBIUTT. 

(B)  PROSECUTION  AND  PUNISHMENT. 

i  159.  Under  Rev.  St.  1899,  I  2262  (Ann.  St. 
1906,  p.  1426),  an  instructicMi,  in  a  prosecution 
for  criminal  slander,  that  certain  words  consti- 
tuted a  charge  of  fornication,  and  that  if  they 
were  spoken  by  accused  the  juiy  should  convict, 
held  erroneous.— State  v.   Simpson  (Mo.  App.) 

LICENSES. 

Pot  mining,  see  Mines  and  Minerals,  (§  62,  66. 
For  sale  of  intoxicating  liquors,  see  Intoxicating 

Liquors,  {§  49-75. 
I^Jiiries  to  licensees,  see  Railroads,  U  273^ 


I.    FOR  OCCUPATIONS  AND  riUVX- 
I.EOES. 

Liability  of  street  railroad  for  occupation  taxes, 
see  Street  Railroads,  {  81. 

f  7.  The  exaction  of  occupation  taxes  on 
street  railway  companies  as  levied  by  Sayles' 
Ann.  Civ.  St.  1897,  art.  5019,  subd.  54.  and 
Acts  30th  Leg.  (Gen.  Laws  1907,  c.  18)  pp. 
479-189,  held  not  double  taxation.— Dallas 
Consol.  Electric  St.  Ry.  Co.  v.  State  (Tex.  Civ. 
App.)  879. 

g  42.  In  the  prosecution  of  a  corporation  for 
engaging  in  a  specified  business  without  an  oc- 
cupation license,  it  is  jio  defense  that  in  engaging 
in  such  business  defendant  exceeded  its  corpo- 
rate powers.— United  States  Fidelity  &  Guaranty 
Co.  ▼.  Commonwealth  (Ky.)  1000. 

LIENS. 

Effect  of  proceedings  in  bankruptcy,  see  Bank- 
ruptcy, li  188.  195.  • 

Lien*  acquired  by  particular  remediet  or  pro- 

ceedingt. 
See  Garnishment,  S  113. 

Farticular  clatte*  of  lietu. 
See  Mechanics'  Liens. 

Attorney's  lien,  see  Attorney  and  Client,  S  182. 
Conclusions  in   pleading  in  action  to  enforce, 

see  Pleading,  |  8. 
Mortgage,  see  Chattel  Mortgages,  {  150. 
Pledge,  see  Pledges. 
Vendor's   lien   on   lands  sold,   see  Vendor  and 

Purchaser,  §§  284,  29& 

i  8.  An  agreement  between  a  bank  and  a 
borrower,  by  which  the  bank  was  to  have  a  lien 
on  cattle  purchased  by  the  borrower  for  its  ad- 
vances, held  valid  as  to  the  parties  and  volunteers 
and  i>ersons  having  notice  thereof. — Gardner  v. 
Planters'  Nat.  Bank  of  Honey  Grove  (Tex.  Civ. 
App.)  1146. 

LIFE  ESTATES. 

See  Dower. 

Authority  of  life  tenant  to  dedicate  land,  see 

Dedication,  §  13. 
Life  estate  of  bankrupt  acquired  by  will  after 

adjudication   as   not  passing   to   trustee,   see 

Bankruptcy,  §  148. 

§  11  A  life  tenant  held  a  trustee  for  the  re- 
maindermen as  to  all  that  part  of  the  estate 
which  such  life  tenant  did  not  require  for  her 
support.— Emert  v.  Blair  (Tenn.)  685. 

LIMITATION  OF  ACTIONS. 

.See  Adverse  Possession. 

In  trespass  to   try  title,  see  Trespass  to  Try 

Title,  §  25. 
Laches,  see  Equity,  {  67. 

I.  8TATTTTES  OF  UMITATION. 

(A)  NATURE,  VALIDITY,  AND  CON- 
STRUCTION IN  GENERAL. 

Validity  of  retrospective  laws,  see  Constitution- 
al Law,  g  191. 

§  5.  Rev.  St.  1899,  f  4285  (Ann.  St.  1906,  p. 
2357),  relating  to  limitations  in  personal  .ic- 
tions,  held,  in  view  of  section  4292. (page  2360), 
not  to  apply  to  actions  for  torts  under  chapter 
17  (pages  1637-1658).— Clark  v.  Kansas  City, 
St.  L.  &  C.  R.  Co.  (Mo.)  40. 
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40. 

(B)  LIMITATIONS  APPLICABIiB  TO  PAH- 
TICULAK  ACTIONS. 

{  1&  The  wordi  "action"  and  "suit,"  aa 
used  in  statutes  of  limitation  reqnirinc  eTery 
action  or  suit  to  be  brought  within  a  stated 
time,  are  generally  synonymous.— Whitfield  t. 
Bnrrell  (Tex.  Civ.  App.)  153. 

{  36.  The  statutes  of  limitation  are  avail- 
able as  a  bar  In  suits  in  equity  the  same  as  at 
law.— Hughes  t.  Wallace  (Ky.)  324. 

S  89.  ReT.  St.  1895,  art  33K8,  held  not  to 
apply  to  proceedings  under  articles  2786,  2770, 
to  compel  a  guardianship  accounting. — Whitfield 
y.  BurreU  (Tex.  CUv.  App.)  153. 

XI.  COMPUTATION  OF  PEXUOD  OF 
UMITATIOlf. 

(A)  AOOBUAL  OF  RIGHT  OP  AOTION  OR 
DEFENSE. 
f  55.  The  right  of  action  tor  damages  to 
land  by  overflow  of  water  through  ditches  dug 
on  a  right  of  way  held  to  accrue  when  land  was 
overflowed,  and  not  when  the  ditches  were  dug. 
— St  Louis  Southwestern  Ry.  Co.  of  Texas  v. 
Clayton  (Tex.  Civ.  App.)  248. 

(F)  IGNORANCE.  MISTAKE,  TRUST, 

FRAUD,  AND  CONCEALMENT 

OF  CAUSE  OF  ACTION. 

I  100.  Where  fraud  sued  for  was  not  secret, 
and  could  have  been  discovered  by  an  examina- 
tion of  the  public  records,  an  action  therefor, 
not  brought  within  five  years,  was  barred. — 
Scott  V.  Boswell  (Mo.  App.)  521. 

(H)  COMMENCEMENT  OF  ACTION  OB 
OTHER  PROCEEDING. 

{  127.  If  an  amended  petition  be  filed  after 
the  period  of  limitations,  changing  the  cause  of 
action,  it  will  be  barred. — Wasson  v.  Boland 
(Mo.  App.)  663. 

§  127.  Failure  to  object  to  amendment  of  a 
petition  is  a  waiver  only  of  the  question  of 
plaintiff's  right  to  amend  and  does  not  affect 
the  running  of  the  statute  of  limitations.— Was- 
son V.  Boland  (Mo.  App.)  663. 

{  127.  An  amendment  held  to  state  a  new 
cause  of  action  within  the  statute  of  limita- 
tions, though  both  pleadings  sought  to  hold  de- 
fendant as  a  partner  on  a  certificate  of  deposit. 
— AVasson  v.  Boland  (Mo.  App.)  603. 

i  127.  A  test  as  to  whether  an  amendment 
states  a  new  cause  of  action  within  the  statute 
of  limitations  is  whether  evidence  to  prove  the 
one  will  support  the  other. — Wasson  v.  Boland 
(Mo.  App.)  663. 

§  127.  That  a  cause  of  action  set  up  in  an 
amendment  might  have  been  joined  as  a  sep- 
arate count  in  the  petition  does  not  determine 
that  the  cause  of  action  is  not  new  within  the 
statute  of  limitations. — Wasson  v.  Boland  (Mo. 
App.)  663. 

IV.  OPERATION   AND   EFFECT  OF 

BAK  BT  I.naTATION. 

I  167.    Two-year  limitation  bars  an  action  on 

a    constahle's    official    bond. — Phillips    v.    Hail 
(Tex.  Oiv.  App.)   190. 

V.  PLEADING.  EVIDENCE,  TRIAL, 

AND    REVIEW. 

Review  of  sufficiency  of  pleading  on  appeal  or 
writ  of  error  as  dependent  on  objections  raised 
in  lower  court,  see  Appeal  and  Error,  §  194. 


LIMITATION  OF  LIABILITY. 

Of  carrier,  see  CSarriers,  |  160. 

LIQUIDATED  DAMAGES. 

8«e  Damages,  |  80. 

LIQUOR  SELLING. 

See   Intoxicating   Liquon. 


LIS  PENDENS. 


Pendency    of   other   action 
ment,  see  Abatement  and 


nd   for   abate- 
Tival.  I  14. 


LIVE  STOCK. 

Carriage  of,  see  Carriers,  Si  207-230. 
Injuries  from  operation  of  railroads,  see  Rail- 
roads, {{  411-446. 

LOCAL  ACTIONS. 

See  Venue,  |  7. 

LOCAL  OPTION. 

Traffic  in  intoxicating  liqnors,  see  Intoxicating 
Liquors,  Jf  30-40. 

LOGGING  RAILROADS. 

Application  of  fellow  servant  laws,  see  Master 
and  Servant,  {  180. 

LOGS  AND  LOGGING. 

Application  of  statute  of  frauds  to  sale  of  tim- 
Der,  see  Frauds,  Statute  of.  {  56. 

Assignment  of  conveyance  of  timber,  acknowl- 
edgment as  prerequisite  to  registration,  see 
Acknowledgment,  §  53. 

Cutting  timber  as  trespass,  see  Trespass,  S  5— 

Evidence  of  other  offenses  in  prosecution  for  de- 
facing brand,  see  Criminal  Law,  |  309. 

Indictment  in  language  of  statute  for  defarin; 
brand,  see  Indictment  and  Information,  $  IIU. 

S  3.  Where  plaintiff  purchased  trees  12  inch- 
es in  diameter  at  the  stump  where  cut  it  >)'as 
not  liable  for  trees  cut  at  a  point  where  their 
diameter  was  less  than  12  inches,  if  their  diam- 
eter was  sufficient  at  the  point  where  trees  are 
usually  cut. — Cranor  Smith  Lumber  Co.  v. 
Frith  (Ky.)  307. 

§  3.  Instruments  held  to  transfer  interest  in 
land,  and  so  required  to  be  registered. — Childeis 
V.  Wm.  H.  Coleman  Co.  (Tenn.)  1018. 

i  9.  The  paper  for  adoption  of  a  brand  by 
a  timber  dealer  according  to  St  1909.  {  1409, 
subsec.  7  (Russell's  St  S  5863),  may  be  exe- 
cuted by  the  manager  of  a  company. — Bennett 
V.  Commonwealth  (Ky.)  332. 

1}  35.  Where  a  third  person  bought  a  certain 
number  of  trees  of  plaintiff  and  sold  them  to 
defendant,  who  hired  the  third  person  and 
others  to  cut  the  trees,  and  they  cut  in  addition 

other  trees  belougiug  to  plaiutiff,  defendant  na;> 
liable  to  plaintiff  for  the  other  trees,  thon^ 
plaintiff  did  not  own  the  land  upon  which  some 
of  them  stood.— Ford  Lumber  &  Mfg.  Co.  v. 
Griggs  (Ky.)  920. 

§  35.  A  verdict  of  $725  held  not  excessive  in 
an  action  for  cutting  and  removing  trees. — Konl 
Lumber  &  Mfg.  Co.  v.  Griggs  (Ky.)  920. 
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containing  the  owner's  brand  held  to  constitute 
the  offense  denounced  by  St.  1909,  |  1409,  sub- 
■ec  11  (Russell's  St.  |  5867).— Bennett  v.  Com- 
monwealth (Ky.)  332. 

LOOKOUT. 

On  trains,  duty  as  to  trespassers,  see  Railroads, 
i  309. 

LOST  INSTRUMENTS. 

i  3.  Equity  will  not  establish  a  lost  deed 
'where  it  would  convey  no  estate,  but  merely 
tend  to  show  that  the  erantor  thereby  removed 
an  apparent  claim  on  the  land  under  an  entry 
afterwards  canceled  by  the  United  States.— 
Morris  v.  Parry  (Mo.)  430. 

I  7.  In  an  action  to  restore  a  lost  deed,  it 
was  sufficient  to  allege  that  defendant  executed 
and  delivered  the  alleged  lost  deed  to  plaintiff, 
without  specifying  the  manner  of  the  delivery. 
— Stevens  v.  Fitzpatrick  (Mo.)  51. 

18.  In  an  action  to  restore  a  lost  deed 
claimed  to  have  been  executed  by  defendants' 
ancester  to  plaintifTs  husband,  to  land  which 
the  former  held  in  trust  for  the  latter,  evidence 
held  to  prove  plaintiffs  ease  beyond  a  reason- 
able doubt.— Stevens  v.  Fitzpatrictc  (Mo.)  51. 

I  8.  One  seeking  to  restore  an  alleged  lost 
deed  mnst  prove  his  case  by  a  high  standard  of 
evidence.- Stevens  v.  Fitzpatrick  (Mo.)  51. 

LUMBER. 

See  Logs  and  Logging. 

LUNATICS. 

See  Insane  Persons. 

MACHINERY. 

Liability  of  employer  for  defects,  see  Master 
and  Servant,  if  101-129,  234-236. 

MAINTENANCE. 

See  Champerty  and  Maintenance. 

MALICE. 

See  Malicious  Prosecution,  {  32. 

Element  of  liability  for  libel  or  slander,  see 

Libel  and  Slander,  }  45. 
Element  of  murder,  see  Homicide,  i  13. 

MALICIOUS  PROSECUTION. 

See  False  Imprisonment. 

I.  VJLTUXE  Ain>   OOMMENOEMEIfT 
OF  PROSEOUnON. 

I  10.  An  action  for  damages  will  lie  where 
one_  has  been  compelled  to  defend  himself 
against  a  civil  action  of  a  defamatory  nature, 
maliciotiBly  brought  and  maintained  without 
probable  cause.— Bosch   v.   Miller   (Mo.   App.) 

n.  'WAITT   OF  PROBABLE   CAUSE. 

I  25.  "Probable  cause"  defined  as  used  in 
connection  with  "malicious  prosecution." — 
Bosch  V.  Miller  (Mo.  App.)  506. 


V.  ACTIONS. 

Declarations  by  conspirators,  see  EMdence,  I 
253. 

I  64.  Evidence  held  to  show  that  defendant 
instituted  and  prosecuted  suits  against  plaintiff 
without  probable  cause. — Bosch  v.  Miller  (Mo. 
App.)  506. 

I  64.  In  an  action  for  malicious  prosecution, 
that  defendant  did  not  believe  plaintiff  guilty,  or 
that  defendant  sought  false  evidence  agamst 
plaintiff,  need  not  be  established  by  direct  testi- 
mony.— Cramer  v.  Barmon  (Mo.  App.)  1179. 

(  67.  One  suing  for  malicious  prosecution  may 
recover  for  the  mental  distress  suffered  during  the 
continuance  of  the  criminal  case  obtained  at  bis 
request  to  enable  him  to  prepare  his  defense. — 
Cramer  v.  Barmon  (Mo.  App.)  1179. 

}  68.  The  awarding  of  exemplary  damages  in 
an  action  for  malicious  prosecution  lies  with- 
in the  discretion  of  the  jury.— Bosch  v.  Miller 
(Mo.  App.)  506. 

I  71.  In  an  action  for  malicious  prosecution, 
where  the  facts  are  not  in  dispute,  the  question 
of  a  want  of  probable  cause  is  one  of  law  for  the 
court;  otherwise  it  is  a  mixed  question  of  law 
and  fact— Bosch  v.  Miller  (Mo.  App.)  506. 

MANDAMUS. 

I.  NATURE  AND  GROUNDS  IN  GEN- 
ERAL. 

I  1.  The  writ  of  mandamus  is  a  statutory 
writ,  and  is  granted  as  a  matter  of  right  in  a 
proper  case. — Gay  v.  Haggard  (Ky.)  299. 

I  3.  Mandamus  held  not  to  lie  to  compel  the 
court  to  set  aside  a  judgment  dismissing  a 
cause  entered  after  the  death  of  plaintiff. — 
State  ex  rel  Potter  v.  Riley  (Mo.)  647. 

I  12.  Mandamus  lies  only  to  compel  the  per- 
formance of  au  existing  legal  duty  and  cannot  be 
the  means  of  imposing  that  duty. — Missouri,  K. 
8e  T.  Ry.  Co.  of  Texas  v.  Thompson  (Tex.  Civ. 
App.)  618. 

I  19.  Oh  the  retirement  from  office  of  the 
defendant  in  a  mandamus  proceeding,  the  writ 
must  abate  in  the  absence  of  statute  permitting 
a  substitution  of  his  successor. — Carpenter  v. 
Kone  (Tex.  Civ.  App.)  203. 

}  23.  A  citizen  may  sue  out  a  writ  of  man- 
damus when  the  right  or  duty  in  question  af- 
fects the  general  public,  as  distinguished  from 
the  state.— Gay  v.  Haggard  (Ky.)  299. 

§  23.  A  citizen  may  sue  out  a  writ  of  man- 
damus to  compel  a  road  supervisor  to  let  work 
on  public  roads  at  competitive  bidding,  and  it  is 
not  necessary  that  plaintiff  show  a  special  in- 
terest or  that  the  public  will  sustain  damage 
if  the  act  is  not  done.— Gay  v.  Haggard  (Ky.) 
299. 


n. 


SUBJECTS  AITD  PURPOSES  OF 
RELIEF. 


(A)  ACTS  AND  PROCKEDINGS  OP  COURTS, 
JUDGES.  AND  JUDICIAL  OFFICERS. 

f  51.  Mandamus  held  a  proper  remedy  to 
compel  a  justice  to  enter  judgment  on  a  verdict. 
— State  ex  rel.  Vanderburg  v.  Bidwell  (Mo. 
App.)  122. 
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(C)  ACrrS   AKD   PROCEEDINGS    OF   PRI- 
VATE CORPORATIONS  AND 
INDIVIDUALS. 

I  133.  As  Rev.  St.  1895,  art.  322,  proyiding 
for  the  issuance  of  a  written  receipt  or  bill  of 
lading  b?  a  carrier  when  demanded,  does  not 
require  ft  to  specify  the  route  desired  by  the 
shipper,  there  is  no  legal  duty  to  incorporate 
the  route  in  a  bill  of  lading,  and  mandamus  will 
not  lie  to  compel  It. — Missouri,  K.  &  T.  Ry.  Co. 
of  Texas  t.  Thompson  (Tex.  Civ.  App.)  618. 

i  133.  There  being  no  statutory  requirement 
imposing  on  a  carrier  the  duty  of  delivering  to 
a  connecting  carHer  the  routing  instructions  of 
the  shipper,  and  the  common-law  duty,  when  de- 
livering a  through  shipment  to  a  connecting  car- 
rier, to  also  deliver  a  waybill  or  the  routing  in- 
structions under  which  the  shipment  is  to  be 
made,  not  requiring  such  act,  mandamus  will  not 
lie  to  enforce  performance  of  such  an  act. — 
Missouri,  K.  &  T.  By.  Co.  v.  Thompson  (Tex, 
Civ.  App.)  618. 

i  133.  Mandamus  held  not  to  lie  to  enforce 
an  abstratit  right  of  which  the  person  asking  it 
intended  in  the  future  to  avail  himself. — Mis- 
souri, K.  &  T.  Ry.  Co.  of  Texas  v.  Thompson 
(Tex.  Civ.  App.)  618. 

m.  JURISDICTION,  PROOEEDIMOS, 
AMD  KBliEP. 

Review  of  ruling  on  demurrer  to  petition  as 
dependent  on  finality  of  determination,  see 
Appeal  and  Error,  §  78. 

I  163.  There  la  no  statute  in  Texas  permit- 
ting a  successor  in  office  to  be  substituted  for 
his  predecessor  in  a  mandamus  proceeding 
against  the  latter  to  compel  the  performance  of 
an  official  duty,  such  as  ordering  an  election 
under  Acts  1903,  p.  118,  c.  93,  art.  812,  to  de- 
termine the  location  of  a  county  seat — Car- 
penter T.  Kone  (Tex.  CHt.  App.)  203. 

{  154.  A  petition  for  a  writ  of  mandamos 
need  not  expressly  ask  for  the  issuance  of  the 
writ.— Gay  v.  Haggard  (Ky.)  299. 

I  154.  A  petition  for  a  writ  of  mandamus  to 
compel  a  road  supervisor  to  let  work  on  pub- 
lic roads  at  competitive  bidding  held  to  charge 
that  the  county  worked  its  roads  by  taxation. — 
Gay  T.  Haggard  (Ky.)  299. 

(  157.  The  notice  of  motion  for  the  writ  of 
mandamus,  as  provided  by  Civ.  Code  Prac.  f 
474,  is  onnecessary  when  the  defendant  volon- 
tarily  appears  and  demurs  to  the  petition. — 
Gay  V.  Haggard  (Ky.)  299. 

I  164.  The  matters  well  pleaded  by  relator 
in  mandamus  and  not  denied  by  respondent  in 
express  terms  are  admitted  as  true.— State  ex 
lel.  Potter  v.  Riley  (Mo.)  647. 

MANDATE. 

See  Mandamus. 

To  lower  court  or  decision  on  appeal  or  writ 
of  error,  see  Appeal  and  Error,  |  1195. 

MANSLAUGHTER. 

See  Homicide,  {{  83-^. 


f  prope: 
4«,  47 


74, 


MARKET  VALUE. 


MARRIAGE. 


See  Divorce;  Husband  and  Wife. 

Incense  and  retam  as  documentary  evidence  in 

criminal   prosecution,   see   Criminal    Law,    S 

429. 


I  48.  Marriage  is  a  fact  that  may  be  proved 
by  reputation,  as  well  as  by  record,  or  by  the 
testimony  of  those  who  saw  the  rites  Mrformed. 
—Caldwell  v.  Williams  (Ky.)  932. 

§  50.  Reputation  of  a  marriage  coupled  with 
a  man  holding  himself  out  as  the  husband  and 
father  of  the  family,  is  sufficient.— Caldwell  T. 
Williams  (Ky.)  932. 

MARRIED  WOMEN. 

See  Husband  and  Wife. 

MASTER  AND  SERVANT. 

See  Work  and  Labor. 

I.  THE  BEIiATIOir. 

(A)  CREATION  AND  EXISTENCE. 

i  1.  Where  a  master  gives  the  labor  of  his 
servant  to  a  third  person  without  losing  the 
control  of  him,  the  servant  does  not  become  a 
servant  of  the  third  person. — Walker  v.  El  Paso 
Baectric  Ry.  Co.  (Tex.  Civ.  App.)  554. 

S  1.  An  agreement  between  two  employers 
held  not  to  make  an  employ^  of  one  of  them  an 
employe  of  the  other. — ^Walker  v.  El  Paso  Elec- 
tric Ry.  Co.  (Tex.  Civ.  App.)  554. 

§  3.  A  contract  of  employment  held  to  bind 
the  employ^  to  return  advancements  made  by 
the  employer.- Chicago  Crayon  Co.  v.  McNa- 
mara  (Mo.  App.)  118. 

H.  8EKVI0E8    AND    OOMFENSATIOir. 

(B)  WAGES  AND  OTHER  REMUNERA- 
TION. 

Jurisdiction  of  particular  courts  of  action  for 
conversion  of  property  of  employer  thereby 
defeating  lien  for  wages,  see  Courts,  |  121. 

f  79.  The  redemption  by  the  employer  at  bi- 
monthly pay  days  of  checks  issued  to  employee 
for  services  at  a  reduction  of  10  per  cent,  of 
tlteir  face  value  is  a  violation  of  Const.  |  244. 
^Kentucky  Coal  Mining  Co.  t.  Mattingly  (Ky.) 
350. 

f  82.  Under  Sayles'  Ann.  Civ.  St  1887.  art 
8339a,  a  superintendent  of  a  brick  company  heU 
not  to  have  a  lien  for  his  wage8.-^Linaiale  Brick 
Co.  V.  SmiUi  (Tex.  OIv.  App.)  668. 

m.  MASTER'S  UABIUTT  FOB  IH. 
JURIES  TO  SERVANT. 

(A)  NATURE  AND  EIXTENT  IN  GENERAL. 

Release  after  accrual  of  liability,  evidence  of 

fraud,  see  Release,  S{  66,  56. 

I  85.  An  employA  suing  his  employer  for  bm- 
ligence  must  show  that  tiie  employer  failed  in 
the  performance  of  some  duty  owing  him  as  his 
employer.— Courter  v.  Tootle,  Wheeler  &  Motter 
Mercantile  Co.  (Mo.  App.)  506. 

I  88.  A  decedent  held  not  to  be  an  employ4 
of  an  independent  contractor  but  of  defendant 
—Keen's  Adm'r  ▼.  Keystone  Crescent  Lamber 
Ca  (Ky.)  356. 

(B)  TOOLS,    MACHINERY,   APPLIANCES, 

AND  PLACES  FOR  WORR 

Power  of  Congress  to  legislate  as  to  liability  ot 
employers  in  territories,  see  Territories,  {  11. 

i  101.  A  master  held  required  to  exercise 
ordinary  care  in  the  selection  of  reasonably  safe 
machinery  and  in  keeping  it  in  proper  condition. 
—Wilcox  T.  Hebert  (Ark.)  402. 

(  101.  The  liability  of  a  master  furnishing 
unsafe  machinery,  proximately  causing  an  in- 
jury to  a  servant,  held  to  depend  on  the  care 
a  man  of  ordinary  prudence  would  exercise  un- 
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S  101.  Tlie  master  must  use  oidinary  care  to 
furnish  the  servant  a  reasonably  safe  place  in 
which  to  work.— Bruton's  Adm'r  v.  Bddington- 
Oriffiths  Const.  Co.  (Ky.)  1001. 

§  101.  A  master  is  not  an  insurer  of  the 
servant,  nor  is  he  required  to  exercise  more  than 
ordinary  care  to  guard  the  servant  against  risk 
of  injury.— Reickert  v.  Hammond  Packing  Co. 
(Mo.  App.)  525. 

§  102.  A  master  held  required  to  exercise  or- 
dinary care  in  the  selection  of  reasonably  sate 
machinery  and  in  keeping  it  in  proper  condition. 
—Wilcox  T.  Hebert  (Ark.)  402. 

f  102.  The  liability  of  a  master  famishing 
Tinsafe  machinery,  proximately  causing  an  in- 
jury to  a  servant,  held  to  depend  on  the  care  a 
man  of  ordinary  prudence  would  exercise  under 
similar  circutnstances. — Wilcox  y.  Hebert  (Ark.) 
402. 

f  102.  Statement  of  master's  duty  as  to  fur- 
nishing safe  appliances. — Williams  Coal  Co.  t. 
Jones  (Ky.)  34Z 

§  102.  The  master  must  use  ordinary  care  to 
furnish  the  servant  a  reasonably  safe  place  in 
which  to  work. — Bruton's  Adm'r  v.  Eddington- 
Griffiths  Const.  Co.  (Ky.)  1001. 

S  107.  In  an  action  for  injuries  to  a  servant 
in  a  packing  plant,  by  caustic  soda  solution 
burning  his  foot,  defendant  held  negligent  in  per- 
mitting the  floor  of  the  room  to  fall  into  dis- 
repair.—Reickert  T.  Hammond  Packing  Co.  (Mo. 
App.)  525. 

§  108.  The  right  of  an  employ^  to  recover 
for  damages  arising  from  defective  machinery 
stated.— Texas  &  N.  O.  R.  Co.  v.  Geiger  (Tex. 
Cir.  App.)  179. 

I  111.  Duty  of  railroad  company  to  keep  in 
repair  oil  boxes  on  freight  cars,  so  that  they 
may  be  safely  used  as  a  step  in  mounting  the 
car,  stated.— Ft  Worth  &  R.  G.  By.  Co.  v 
Day  (Tex.  Civ.  App.)   739. 

i  112.  The  furnishing  of  a  defective  hand 
car  to  sectionmen  held  negligence.— St.  Louis 
Southwestern  Ry.  Co.  of  Texas  t.  Browning 
(Tex.  Civ.  App.)  245. 

i  112.  A  street  car  company's  duty  to  exer- 
cise care  to  have  its  track  in  proper  condition 
for  use  by  its  employes,  and  nmke  necessary  in- 
spection thereof,  stated.— Rapid  Transit  Ry. 
Co.  T.  Edwards  (Tex.  Civ.  App.)  838. 

{  113.  A  railroad  company  must  use  reason- 
able care  to  have  its  roadbed  free  of  obstructions 
calculated  to  injure  its  employes. — Ft  Worth  & 
D.  C.  Ry.  Co.  ▼.  Anderson  (Tex.  Civ.  App.) 
1113. 

i  125.  It  was  a  street  car  company's  duty 
to  exericse  ordinary  care  to  discover  a  railroad 
car  dangerously  near  its  track,  and  remove  it 
and  it  could  not  escape  liability  for  injuries  to 
employes  caused  by  the  proximity  of  the  car, 
on  the  ground  that  it  had  no  actual  notice 
thereof,  and  could  not  control  the  movement  of 
the  railroad  car.— Rapid  Transit  Ry.  Co.  v.  Ed- 
wards (Tex.  Civ.  App.)  838. 

I  128.  Negligence  in  permitting  the  draw- 
head  of  a  flat  car  to  become  out  of  repair  held 
not  ground  for  recovery  by  an  employe  whose 
foot  was  caught  between  the  drawheads. — Mc- 
Grory  v.  Ultima  Thule,  A.  A  M.  Ry.  Co.  (Ark.) 
710. 

I  129.  A  railroad  company  held  not  liable  for 
injuries  to  a  brakeman  after  his  fall  from  the  top 
of  a  moving  car,  where  he  ran  along  the  track  un- 
til he  stepped  into  a  hole  and  was  run  over.— At- 


ploye,  evidence  held,  as  a  matter  of  law,  to  show 
that  the  employer  was  not  guilty  of  actionable 
negligence.— Courter  v.  Tootle,  Wheeler  &  Mot- 
ter  Mercantile  Co.  (Mo.  App.)  505. 

i  137.  Trainmen  held  to  have  right  to  a*- 
Bume  that  brakeman,  sent  to  flag  tram,  will  be 
watchful.— St.  Louis  &  S.  F.  R.  Co.  v.  Finley 
(Tenn.)  692. 

(D)  WARNING  AND  INSTRUCTING 
SERVANT. 

I  150.  In  an  action  for  injuries  to  a  servant, 
defendant  held  negligent  in  failing  to  warn 
plaintiff  of  danger  of  his  work. — Houston  &  T. 
C.  B.  Co.  V.  Malloy  (Tex.  Civ.  App.)  721. 

t  153.  In  an  action  for  injuries  to  a  servant 
in  a  packing  plant  by  caustic  soda  solution 
burning  his  foot,  defendant  held  negligent  in 
falling  to  warn  plaintiff  of  the  danger. — Reickert 
V.  Hammond  Packing  Co.  (Mo.  App.)  526. 

i  157.  Timely  warning  of  danger  is  a  de- 
fense to  action  for  injury  to  an  employe. — Wag- 
goner T.  Sneed  (Tex.  Civ.  App.)  547. 

(B)  FELLOW  SERVANTS. 

I  177.  Master  held  not  responsible  to  a  vice 
principal  for  the  negligence  of  another  servant 
who  is  the  latter's  subordinate. — McGrory  v. 
Ultima  Thule,  A.  &  M.  Ry.  Co.  (Ark.)  710. 

{  180.  A  sectionman,  while  using  a  push 
car,  held  not  engaged  in  the  work  of  operating 
a  car,  within  the  exception  of  the  fellow  serv- 
ant rule  of  Batts'  Ann.  Civ.  St.  art  4660ea.— 
Texarkana  &  Ft  S.  Ry.  Co.  t.  Anderson  (Tex.) 
127. 

S  180.  The  word  "railroad"  as  used  in 
Sayles'  Ann.  Civ.  St.  1897,  art.  4560h,  held,  to 
include  a  logging  railroad. — Keystone  Mills  Co. 
V.  Chambers  (Tex.  Civ.  App.)  178. 

§  180.  The  statute  on  the  subject  of  fellow 
servants,  relating  to  railway  employes,  held  not 
applicable  to  the  case  of  an  injury  to  a  sawmill 
employe  by  a  co-employe. — Quinn  v.  Glenn  Lum- 
ber Co.  (Tex.  Civ.  App.)  733. 

I  180.  Fellow  servants  held  to  be  operating 
cars  within  Rev.  St  1895,  art.  4560f,  exempting 
persons  engaged  in  operating  the  cars  from  the 
fellow-servant  rule.— Texas  &  P.  Ry.  Co.  v.  John- 
son (Tex.  Civ.  App.)  1117. 

I  181.  One  employed  by  a  lumber  company 
to  cut  and  scale  timber  was  not  a  fellow  serv- 
ant of  employes  operating  a  logging  train. — 
Keystone  Mills  Co.  v.  Chambers  (Tex.  Civ. 
App.)  178. 

i  189.  Certain  proof  held  not  to  show  that 
an  employe  was  a  vice  principal  of  the  employ- 
er.— Quinn  v.  Glenn  Lumber  Co.  (Tex.  Civ. 
App.)  733. 

§  201.  An  act  of  an  employe  held  not  the 
direct  and  proximate  cause  of  an  injury  to  a 
co-employe. — Quinn  v.  Glenn  Lumber  Co.  (Tex. 
Civ.  App.)  733. 

§  202.  Duty  of  trainmen,  on  discovery  of 
fellow  servant  on  track,  stated.- St  Louis  & 
S.  F.  R.  Co.  V.  Finley  (Tenn.)  692. 

(F)  RISKS  ASSUMED  BX  SERVANT. 

§  203.  Where  the  manner  of  doing  the  work 
is  ordinarily  a  reasonably  safe  one,  the  risks  of 
danger  attending  the  work  are  assumed  by  the 
employe. — Courter  v.  Tootle,  Wheeler  &  Motter 
Mercantile  Co.  (Mo.  App.)  505. 

i  204.  Act  April  24, 1905  (Laws  1905,  p.  386, 
c.   163),   relating  to  assumption  of  risk,   fteM 


For  cases  In  D«c.  Dig.  &  Amer.  Digs.  U07  to  date  *  Indexea  see  same  topic  &  section  (|)  NUMBBB 


f 


1272 


118  SOUTHWESTERN  BEPORTEB. 


not  limited  to  casea  of  defective  macliinery,  but 
applicable  to  a  brakeman's  action  for  injuries 
caused  by  slipping  in  a  liole  in  the  trade  wiiile 
coupling  cars.— Oulf,  C.  A  8.  F.  Ry.  Co,  v. 
Dickens  (Tex.  CSv.  App.)  612,  618. 

}  20S.  Wiiere  a  servant,  who  was  firing  a  de- 
fective boiler,  called  the  foreman's  attention  to 
escaping  steam  and  was  assured  that  there  was 
no  danger,  he  had  a  right  to  rely  upon  the  as- 
surance.— Keen's  Adm'r  v.  Keystone  Crescent 
Lumber  Co.  (Ky.)  355. 

}  210.  A  section  hand  held  not  to  aasnme  the 
risk  of  injury  from  a  defective  hand  car.— St. 
Louis  Southwestern  Ry.  Co.  of  Texas  v.  Brown- 
ing (Tex.  Civ.  App.)  246. 

{  213.  In  an  action  for  injuries  to  a  serv 
ant,  plaintiff  held  not  to  have  assumed  the  risk. 
—Houston  &  T.  0.  R.  Co.  v.  Malloy  (Tex.  Civ. 
App.)  721. 

{  217.  Where  a  master  knows  that  machinery 
is  defective,  the  servant  continuing  to  work  with 
knowledge  of  the  defect  held  not  precluded  from 
recovery  for  injuries  sustained. — Keen's  Adm'r 
V.  Keystone  Crescent  Lumber  Co.  (Ky.)  355. 

S  217.  Servant  held  to  have  assamed  risk  of 
his  injury. — Wallace  v.  South  Covington  &  C.  St. 
Ry.  Co.  (Ky.)  962. 

I  217.  An  employA  in  a  sawmill,  injured 
while  adjusting  a  guide  pin  of  a  circular  saw, 
held  to  have  assumed  the  risk  as  a  matter  of 
law.— Quinn  v.  Olenn  Lumber  Co.  (Tex.  Civ. 
App.)  733. 

I  217.  An  employe,  voluntarily  and  know- 
ingly attempting  to  use  defective  appliances, 
assumes  the  risk  of  injury. — Quinn  v.  Glenn 
Lumber  Co.  (Tex.  Civ.  App.)  733. 

f  217.  An  employ^  who  knows  of  the  negli- 
gent act  of  bis  employer,  and  who  appreciates 
the  danger  arising  therefrom,  assumes  the  risks 
of  the  situation.- Mt.  Marion  Coal  Mining  Co. 
T.  Holt  (Tex.  Ciy.  App.)  825. 

S  217.  An  employ^  in  a  mine  killed  by  falling 
into  a  shaft  held  to  have  assumed  the  risk  as 
a  matter  of  law.— Mt.  Marion  Coal  Mining  Cow 
y.  Holt  (Tex.  Civ.  App.)  825. 

{  217.  A  lineman  of  a  telephone  company, 
shocked,  while  climbing  a  telepoone  pole,  by  a 
city  wire  coming  in  contact  with  an  iron  on 
the  pole,  and  the  wire  of  another  company  be- 
ing in  contact  with  the  city  wire,  held  to  have 
assumed  the  risk.— Ft.  Worth  Light  &  Power 
Co.  ▼.  Moore  (Tex.  Civ.  App.)  831. 

{  217.  A  servant  held  not  to  have  assumed 
the  risk  of  the  danger  he  was  subjected  to  by  a 
set  screw  projecting  from  a  revolving  shaft. — 
Waggoner  y.  PorterSeld  (Tex.  Civ.  App.)  lOM. 

{  219.  A  switchman  held  not  to  have  assum- 
ed the  risk  of  injury  from  the  use  of  a  de- 
fective oil  box  as  a  step  in  mounting  a  freight 
car.— Ft.  Worth  &  R  G.  Ry.  Co.  v.  Day  (Tex. 
Ciy.  App.)  739. 

I  219.  Where  a  street  car  condactor  did 
not  have  actual  knowledge  of  the  dangerous 
proximity  of  a  railroad  car,  which  struck  him 
as  his  street  car  passed  it,  he  did  not  assume 
the  risk  of  injury,  unless  its  nearness  to  the 
street  car  track  was  so  obvious  that  he  could 
have  seen  it  by  reasonable  observation.— Rapid 
Transit  Ry.  Co.  y.  Edwards  (Tex.  Ciy.  App.) 
838. 

(Q)  CONTRIBUTORY  NEGLIGENCE  OF 
SERVANT. 

{  229.  It  is  the  duty  of  a  switchman  to  exer- 
cise ordinary  care  to  avoid  injury  to  himself. — 
Ft.  Worth  &  D.  C.  Ry.  Co.  y.  Anderson  (Tex. 
Civ.  App.)  1113. 

I  234.  An  employ^  is  not  charged  with 
knowledge  of  defects  in  machinery  because  the 


use  of  ordinary  care  would  disclose  them.— 
Texas  &  N.  O.  R.  Co.  v.  Geiger  (Tex.  Ciy. 
App.)  179. 

{  234.  A  street  car  conductor  most  use  that 
care  for  his  safety  while  engaged  in  his  work 
which  a  person  of  ordinary  prudence  would 
use  under  similar  circumstances,  and  is  charge- 
able with  knowledge  of  what  he  could  have 
learned  by  such  care. — Rapid  Transit  Ry.  Co. 
V.  Edwards  (Tex.  Civ.  AppJ  838. 

{  235.  A  servant  held  not  required  to  exercise 
diligence  to  discover  defects  in  appliances  fur- 
nished by  the  master. — Waggoner  v.  Sneed  (Tex. 
Oiv.  App.)  547. 

I  236.  A  servant  must  use  reasonable  care 
to  avoid  danger  to  be  apprehended  from  defects 
which  are  open  to  observation,  and  which  can 
by  the  use  of  ordinary  care  be  avoided  by  him, 
as  well  as  by  his  master. — Courter  v.  Tootle, 
Wheeler  &  Motter  Mercantile  Co.  (Mo.  App.) 
506. 

{  236.  Duty  of  brakeman,  ordered  to  flag 
train,  stated.— St.  Louis  &  S.  F.  R.  Co.  v.  Fin- 
ley  (Tenn.)  692. 

g  236.  That  a  conductor  could  have  discov- 
ered by  Investigation  the  dangerous  proximity 
of  a  coal  car  to  the  street  car  track  held  not  to 
prevent  his  recovery  for  injuries  sustained  from 
coming  in  contact  with  it,  unless  the  danger 
was  obvious. — Rapid  Transit  Ry.  Co.  y.  Ed- 
wards (Tex.  Civ.  App.)  838. 

i  240.  It  is  negligence  for  a  switchman  to  at- 
tempt to  ride  on  the  break  beam  of  an  approadi- 
ing  car,  instead  of  using  the  steps  on  the  side. — 
Ft.  Worth  &  D.  C.  Ry.  Co.  y.  Anderson  (Tex. 
Civ.  App.)  1113. 

{  245.  The  act  of  a  servant  in  obeying  the 
command  of  his  superior  held  not  negligence  per 
se  where  the  danger  is  not  patent — Houston  ia 
T.  C.  R.  Co.  y.  Malloy  (Tex.  Civ.  App.)  721. 

i  245.  An  employe  held  not  guilty  of  contrib- 
utory negligence  in  tying  a  rope  to  a  brace  for 
the  purpose  of  moving  It  in  the  manner  directed 
by  the  master's  foreman. — Houston  &  T.  C.  R. 
Ck>.  V.  Johnson  (Tex.  Civ.  App.)  1150. 

{  248.  Brakeman  sent  forward  to  flag  train, 
on  going  to  sleep  on  track,  cannot  complain 
that  crew  of  such  train  were  negligent  in  fail- 
ing to  keeplookont.— St  Louis  &  S.  F.  R.  Co. 
y.  Finley  (Tenn.)  892. 

(H)  ACTIONS. 

Application  of  instruction  to  case,  see  Trial, 
1  253. 

Assumption  by  judge  as  to  facts  and  instruc- 
tions, see  Trial,  i  191. 

Instructions  excluding  or  Ignoring  issues  or  evi- 
dence, see  Trial,  I  2S3. 

Instructions  on  weight  of  evidence,  see  Trial, 
§  194. 

Opinion  evidence,  see  Evidence,  J  472. 

Pleading  foreign  statutes,  see  Statutes,  |  281. 

Removal  of  cause  from  state  to  federal  court, 
see  Removal  of  Causes,  |  19. 

(  256.  A  petition  against  a  railroad  compa- 
ny for  injuries  to  a  railroad  employe,  if  he 
gives  "notice  in  writing  of  the  injury  so  sus- 
tained," is  insufficient  if  it  fails  to  allege  the 
giving  of  such  notice. — Mathieson  v.  St  Louis 
&  8.  F.  Ry.  Co.  (Mo.)  9. 

§  257.  A  petition,  in  an  action  for  personal 
injuries,  held  not  to  show  that  plaintiff  at  the 
time  of  the  accident  was  an  employe  of  de- 
fendant—Walker V.  El  Paso  Electric  Ry.  Co. 
(Tex.  Civ.  App.)  554. 

}  2G4.  In  an  action  by  an  engine  watcher 
for  personal  injuries,  held,  that  the  rejected  rules 
of  defendant  included  in  bis  application  for  em- 
ployment were  relevant,  and  should  have  been 
admitted. — Southern  Kansas  Ry.  Co.  of  Texas 
V.  McSwain  (Tex.  Civ.  App.)  874. 
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Swain  (Tex.  Ciy.  App.)  874. 

I  266.  The  fact  that  a  switchman  is  injured 
by  having  hi*  foot  caught  in  a  wire  on  the  track 
is  not  sufficient  evidence  of  negligence  on  the  part 
of  the  railroad  company.— Ft  Worth  &  D.  O. 
Ry.  Co.  V.  Anderson  (Tex.  Civ.  App.)  1113. 

S  267.  Evidence,  in  an  action  by  a  railroad  em- 
ployi  for  injuries  of  the  amount  for  which  he  had 
settled  a  similar  claim  against  another  railroad 
company,  held  inadmissible. — Houston  &  T.  O. 
B.  Co.  v.  Johnson  (Tei.  Civ.  App.)  1150. 

t  270.  Where  a  servant  was  injared  from  a 
projecting  set  screw  on  a  shaft,  the  exclusion  of 
evidence  to  show  Whether  the  screw  could  be  pro- 
duced in  court  held  not  error. — Waggoner  v.  For- 
terfield  (Tex.  Civ.  App.)  1094. 

I  274.  Evidence  of  a  servant's  knowledge,  or 
means  of  knowledge,  of  the  presence  of  a  set 
screw  by  which  he  was  injured  held  admissible. 
—Waggoner  ▼.  Porterfield  (Tex.  Civ.  App.)  1094. 

!  276.  The  fumishint;  of  a  defective  band 
car  held  to  be  the  proximate  cause  of  defend- 
ant's injury. — St.  Louis  Southwestern  Ry.  Co. 
of  Texas  v.  Browning  (Tex.  Civ.  App.)  245. 

I  276.  Evidence  held  insufficient  to  justify  a 
finding  that  a  switch  was  closed  by  a  brakeman 
and  afterwards  forcibly  opened  by  an  unauthor- 
ized person.— Houston  &  T.  C.  Rl  Co.  v.  Shap- 
ard  (Tex.  Cir.  App.)  596. 

f  276.  In  a  conductor's  action  against  a 
street  car  company  for  injuries  by  being  struck 
by  a  coal  car  on  a  railroad  switch  near  the 
street  car  track,  evidence  held  to  show  that  de- 
fendant's negligence  in  not  discovering  the  prox- 
imity of  the  car  and  tiaving  it  removed,  con- 
curring with  the  negligence  of  the  railroad  com- 
pany, proximately  caused  plaintifiPs  injury. — 
Rapid  Transit  Ry.  Co.  v.  Edwards  (Tex.  Civ. 
App.)  838. 

f  277.  In  an  action  for  personal  injuries, 
evidence  held  to  warrant  a  verdict  for  defend- 
ant, on  the  theory  that  plaintiff  was  defendant's 
servant  and  a  fellow  sen^ant  of  the  one  JTuilty 
of  the  negligence  resulting  in  the  injury. — Walk- 
er V.  El  Paso  Electric  Ry.  Co.  (Tex.  Civ.  App.) 

i  278.  In  a  conductor's  action  against  a 
street  car  company  for  injuries  by  being  stmck 
by  a  coal  car  on  a  railroad  switch  near  the 
street  car  track,  evidence  held  to  show  negli- 
gence of  defendant  in  not  discovering  the  prox- 
imity of  the  railroad  car  to  its  tracks,  and  hav- 
ing It  removed.— Rapid  Transit  Ry.  Co.  v.  Ed- 
wards (Tex.  Civ.  App.)  838. 

S  280.  In  a  conductor's  action  for  injuries 
sustained  by  striking  a  railroad  car  on  a  switch 
near  the  street  car  track,  evidence  held  to  show 
that  plaintiff  did  not  assume  the  risk  of  injury. 
—Rapid  Transit  Ry.  Co.  v.  Edwards  (Tex.  Civ. 
App.)  838. 

I  281.  Evidence  held  insufficient  to  show 
that  plaintiff,  a  switchman,  was  guilty  of  con- 
wibutory  negligence.— Ft.  Worth  &  R.  G.  Ry. 
Oo.  V.  Day  (Tex.  Civ.  App.)  739. 

i  281.  In  a  conductor's  action  ..«>.■  Injuries 
by  striking  a  railroad  car  on  a  switch  near  the 
•{•^et  car  tr&ck,  evidence  held  to  show  that 
Pk  '  J  ''"'  -'"''  negligent  in  not  discovering 
tne  dangerous  proximity  of  the  car.— Rapid 
^nslt  Ry.  Go.  v.  Edwards  (Tex.  Civ.  App.) 

I  281.  Evidence,  in  an  action  for  injury  to  an 
employe,  held  sufficient  to  justify  a  finding  that 
Plaintiff  was  not  negligent— Houston  &  T.  C.  R. 
^-  V.  Johnson  (Tex.  Civ.  App.)  1150. 


his  duties  materially  differed  from  that  of  the 
position  for  which  he  applied. — Southern  Kan- 
sas Ry.  Co.  of  Texas  v.  McSwaln  (Tex.  Civ. 
App.)  874. 

i  286.  In  an  action  for  the  death  of  a  serv- 
ant, whether  the  master  used  ordinary  care  to 
furnish  a  reasonably  safe  place  to  work,  held,  un- 
der the  evidence,  to  be  for  the  jury. — Bruton's 
Adm'r  v.  Eddington^riffiths  Const.  Co.  (Ky.) 
1001. 

i  286.  Evidence  in  an  action  by  a  servant  for 
personal  injuries  held  to  require  a  directed  ver- 
dict for  defendant.— St  Louis  &  S.  F.  R.  Co. 
V.  Finley  (Tenn.)  692. 

{  286.  Evidence,  in  an  action  for  the  death 
of  a  trapper  by  the  derailment  of  coal  cars  in 
defendant  s  mine,  held  sufficient  to  go  to  the 
jury  as  to  defendant's  negligence. — Texas  &  Pa- 
cific <3oal  Co.  V.  Kowsikowsiki  (Tex.  Civ.  App.) 
829. 

I  286.  Whether  a  master  was  negligent  in 
permitting  a  set  screw  to  project  from  a  re- 
volving shaft,  resulting  in  the  servant's  in- 
jury, held  for  the  jury. — Waggoner  v.  Porter- 
field  (Tex.  Civ.  App.)  1094. 

I  289.  Under  the  evidence  in  an  action  for 
injury  to  an  employe,  held,  there  should  have 
been  a  peremptory  instruction  for  defendant  for 
insufficient  evidence. — Williams  Coal  Co.  v. 
Jones  (Ky.)  342. 

S  289.  Whether  one  employed  by  a  lumber 
company  was  guilty  of  contributory  negligence 
in  being  on  the  engine  of  a  logging  train  held 
a  jury  question.- Keystone  Mills  CS>.  v.  Cham- 
bers (Tex.  Civ.  App.)  178. 

(  289.  A  street  car  conductor  was  not  neg- 
ligent as  a  matter  of  law  by  stepping  down 
onto  the  running  board  without  looking  to 
see  whether  he  was  in  danger  from  a  railroad 
car  standing  on  a  switch  within  12  inches  of 
the  perpendicular  handles  of  the  street  car.— 
Rapid  Transit  Ry.  Oo.  v.  Edwards  (Tex.  Civ. 
App.)  838. 

I  289.  Evidence  as  to  a  servant's  contribu- 
tory negligence  held  for  the  jury.— Waggoner  v. 
Porterfield  (Tex.  Civ.  App.)  1094. 

{  291.  Under  the  facts,  held,  an  instmction 
as  to  duty  of  master  to  furnish  safe  appliances 
should  have  been  omitted  as  not  within  the  case 
made  by  the  pleadings  and  evidence. — Williams 
Coal  Co.  V.  Jones  (Ky.)  342. 

I  291.  An  instruction  in  an  action  for  a  serv- 
ant's injuries  held  not  objectionable  as  placing 
the  burden  of  proving  absence  of  negligence  on 
defendant— Houston  &  T.  C.  R.  Co.  v.  Shap- 
ard  (Tex.  Civ.  App.)  596. 

i  291.  In  an  action  for  injnries  to  an  employ^, 
an  instruction  as  to  negligence  hdd  authorized 
by  the  pleadings.— Houston  &  T.  C.  R.  Co.  v. 
Johnson  (Tex.  Cir.  App.)  1150. 

$  291.  An  instmction,  in  an  action  for  in- 
juries to  an  employe,  as  to  the  burden  of  proof 
as  to  contributory  negligence,  held  not  errone- 
ous.— Houston  &  T.  C.  R.  Co.  v.  Johnson  (Tex. 
Civ.  App.)  1150. 

g  293.  In  an  action  for  injury  to  a  minor 
employe  while  operating  a  revolving  saw,  alle- 
gations held  to  justify  an  instruction. — Texas  & 
N.  O.  R.  Co.  v.  Geiger  (Tex.  Civ.  App.)  179. 

f  293.  An  instruction,  in  an  action  for  inju- 
ry to  a  minor  employe  while  operating  a  re- 
volving saw,  held  not  erroneous  as  disregard- 
ing the  employer's  knowledge  or  means  of 
knowledge  of  a  danger.— Texas  &  N.  O.  R.  Co: 
V.  Geiger  (Tex.  Civ.  App.)  179. 
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10  a  minor  employe  neia  properly  reiusea  as 
Ignorine  his  youth  and  inexperience. — Texas  & 
N.  O.  ft.  Co.  V.  Geiger  (Tex.  CHt.  App.)  170. 

$  293.  In  an  action  for  injuries  to  a  aerrant, 
an  instruction  held  not  objectionable  as  present- 
ing ttie  issue  of  defendant's  negligence  in  not 
"properly"  closing  a  switch.— Houston  &  T.  C. 
R,  Co.  V.  Shapard  (Tex.  Civ.  App.)  596. 

f  293.  In  a  bralceman's  action  for  injuries 
by  stepping  in  a  hole  in  the  track  while  cou- 
pling cars,  an  instruction  that  the  company  must 
keep  its  "approaches"  in  a  safe  condition  held 
to  mean  those  places  where  employes  must  ap- 
proach the  track  to  work,  and  not  such  ap- 
proaches as  crossings. — Gulf,  C.  &  S.  F.  Hy. 
Co.  T.  Dickens  (Tex.  Civ.  App.)  612,  618. 

{  293.  In  a  street  car  conductor's  action 
against  the  company  for  injuries  caused  by  com- 
ing in  contact  with  a  coal  car  on  a  railroad 
switch  near  the  street  car  track,  a  requested  in- 
struction held  properly  refused  as  tending  to 
mislead  the  jury. — Rapid  Transit  Ry.  Co.  v.  Ed- 
wards (Tex.  Civ.  App.)  838. 

i  293.  In  an  action  for  injuries  to  a  servant, 
an  instruction  held  not  to  be  erroneous.— Hous- 
ton &  T.  C.  R.  Co.  T.  Johnson  (Tex.  Civ.  App.) 
1160. 

{  295.  An  instruction  in  an  action  for  in- 
juries to  a  servant  held  objectionable  as  im- 
posing on  the  master  too  high  a  degree  of  care. 
— Reickert  ▼.  Hammond  Packing  Co.  (Mo.  App.) 
525. 

S  295.  Rights  of  an  employer  sued  for  in- 
jury to  an  employ^  on  the  theory  that  the  In- 
jury was  caused  by  dangers  arising  from  de- 
fects in  a  machine,  stated. — Texas  &  N.  O.  B. 
Co.  V.  Geiger  (Tex.  Gy.  App.)  179. 

i  295.  The  defense  that  a  servant  knew  or 
should  have  known  of  defects  in  an  appliance  by 
which  be  was  injured  cannot  be  more  fairly 
presented  than  by  the  ordinary  charge  of  as- 
sumed risk.— Waggoner  v.  Sneed  (Tex.  Civ. 
App.)  547. 

§  296.  In  an  action  for  death  of  a  servant, 
an  instruction  requiring  that  the  engineer 
should  have  used  all  the  means  at  his  command 
to  have  stopped  the  engine  after  being  noti- 
fied of  deceased's  perilous  situation  held  not 
objectionable  as  imposing  too  high  a  degree  of 
care.— San  Antonio  &  A.  P.  Ry.  Co.  v.  Hodges 
(Tex.  Civ.  App.)  767. 

{  296.  An  instruction  as  to  contributory  neg- 
ligence of  an  employe  held  not  erroneous.— 
Houston  &  T.  C.  R.  Co.  v.  Johnson  (Tex.  Civ. 
App.)  1150. 

MATERIALITY. 

Of  alteration   of  written   instrument,  see  Al- 
teration of  Instruments. 

MEASURE  OF  DAMAGES. 

S«e  Damages,  {S  95,  112. 

MECHANICS'  LIENS. 

I.  NATURE,  GROUNDS,   AND  SUB- 
JECT-MATTER IN  OENERAI.. 

{  5.  The  rule  calling  for  a  strict  construction 
of  statutes  in  derogation  of  the  common  law- 
does  not  apply  to  mechanic's  lien  statutes. — 
Braeckel  v.  Shade  (Mo.  App.)  1196. 

§  13.  Creditors  of  a  contractor  constructing 
a  public  building  held  not  entitled  to  a  lien  un- 


}  124.  Under  Rev.  St.  1899.  {{  4207,  4221 
(Ann.  St  1906,  pp.  2290,  2311),  a  mechanic's 
lien  is  not  lost  by  a  mistake  in  the  first  name 
of  the  owi;er  in  the  notices  of  lien,  where  the 
owner  was  not  misled,  and  no  rights  of  third 
persons  intervened.— Braeckel  v.  Shade  (Mo. 
App.)  1196. 

MEDICAL  BOOKS. 

As  documentary  evidence,  see  Evidence,  |  363. 

MEMORANDA. 

Required  by  statute  of  frauds,  see  Frauds,  Stat- 
ute of,  {{  100-118. 

MENTAL  SUFFERING. 

Element  of  damages,  see  Damages,  §§  48-54. 
Element  of  damages  for  malicious  prosecution, 
see  Malicious  Prosecution,  §  67. 

MERCANTILE  AGENCIES. 

(  1.  A  corporation  held  engaged  in  reporting 
on  the  credit  of  persons  engaged  m  business  with- 
in Ky.  St  1909,  {  4224  (RusseU's  St  {  6157), 
requiring  persons  or  concerns  so  engaged  to  se- 
cure a  license. — United  States  Fidelity  &  Guar- 
anty Co.  ▼.  Commonwealth  (Ky.)  1000. 

MERGER. 

Of  benefidal  associations,  sufficiency  of  service 

of  process  by  publication  in  action  to  restrain, 

see  Process,  {  87. 
Of  cause  of  action  in  judgment,  see  Judgment 

1  570-622. 

insurance    associations,    see    Insurance,    H 

694,  696. 

MILITIA. 

Right  of  member  of  national  guards  employed 
in  service  of  United  States  Army  to  TOte. 
see  Electi(His,  §  74. 

MINES  AND  MINERALS. 

Presumptions  as  to  laws  of  other  states,  see 
Evidence,  |  80. 

n.  TITIiE,  0ONVETAN0E8,  AND 
CONTRACTS. 

(A)  RIGHTS  AND  REMEDIES  OP 

OWNERS. 

i  49.  The  possession,  by  a  grantor  of  a 
mineral  interest  and  mining  rights  in  property, 
of  the  surface,  inures  to  the  benefit  of  the  gran- 
tee of  such  rights  as  against  third  parties. — Mc- 
Bumey  ▼.  Glenmary  Coal  &  Coke  Co.  (Tenn.) 
694. 

(B)  CONVEYANCES  IN  GENERAL. 

Right  of  grantee  of  minerals  to  way  of  necessity 
over  land  of  stranger,  see  Basements,  $  IS. 

i  55.  Conveyance  of  minerals  held  not  to 
create  a  distinct  estate. — McBumey  v.  Glen- 
mary Coal  &  Coke  Co.  (Tenn.)  694. 

§  55.  Conveyance  of  particular  mineral  by 
specitic  term  held  to  pass  only  that  mineral.— 
Mcnurnev  v.  Glenmary  Ooal  &  Coke  Co. 
(Tenn.)  694. 

§  55.  Where  a  mineral  which  has  been  con- 
veyed is  removed   from  the  land,  the  owner  of 
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■uch  mineral  ceases  to  hare  any  other  rights 
in  thfe  land. — McBnmey  v.  Olenmary  Coal  & 
C<Ae  Co.  (Tenn.)  684. 

(Q  LEASES,  LICENSES,  AND  CONTRAOTS. 

I  62.  Plaintiffs,  aniner  on  a  contract  to  sub- 
lease land  to  them  for  mining,  hdd  entitled  to 
reeoTer  for  defendants'  failnre  to  comply  with 
the  contract  caused  by  the  subsequent  forfei- 
ture of  their  lease,  though  at  the  date  of  the 
contract  they  had  a  good  and  sufficient  lease. — 
Ragland  y.  ConQueroi  Zinc  Cos.  (Mo.  App.) 
1194. 

§  62.  A  covenant  for  quiet  enjoyment  held  to 
be  inferable  from  a  contract  to  sublease  land 
for  mining.— Ragland  y.  Conqueror  Zinc  Cos. 
(Mo.  App.)  UQi. 

i  62.  For  breach  of  contract  to  sublease  on 
the  contingency  that  snbleasees  found  paying 
ores,  held,  that  they  might  recover  for  expendi- 
tnres.— Ragland  y.  Conqueror  Zinc  Cos.  (Mo. 
App.)  1194. 

!  62.  In  an  action  for  breach  of  contract  to 
sublease  for  mining  on  the  contingency  of  find- 
ing paying  ores,  an  instruction  that  the  measure 
of  damages  was  plaintiffs'  actual  expense  incur- 
red for  work  hdd  proper.— Ragland  y.  Conquer- 
or Zinc  Cos.  (Mo.  App.)  1194. 

f  66.  Where  a  lease  of  mineral  rights  con- 
tamed  a  provision  for  forfeiture,  lessors  were 
entitled  to  sue  for  possession  on  breach  of  such 
condition.— Trumbo  y.  Persons  (Ky.)  916. 


MINORS. 


S«e  Infanta. 


MISCARRIAGL 

As  element  of  damage  resulting  from  Injuries 

to  female,  see  Damages,  ^  32. 
Etxcessive  damages  for  injuries,  see  Damages, 

I  130. 

MISJOINDER. 

Of  parties,  see  Parties,  t  92. 

MISREPRESENTATION. 

By  insured,  see  Insurance,  {{  255-282. 

MISTAKE. 

In  contract,  see  Contracts,  |  93. 

In  contract  of  sale,  see  Sales,  §30. 

Parol  or  «striiulc  evidence,  see  Evidence,  S  433. 

MITIGATION. 

Of  damages,  see  Damages,  {{  62,  6^ 

MIXED  TRAIN. 

Cue  required  of  carrier,  see  Carriers,  {  280. 

MODIFICATION. 

Of  contract,  see  Contracts,  |  247;   Vendor  and 

Purchaser,  {{  84-87. 
Of  judgment  or  order  on  appeal,  see  Appeal 

and  Error.  <{  1151,  1152. 

MONEY  RECEIVED. 

Becoveiy  of  tax  paid,  see  Taxation,  {  629. 

I  7.  Where  plaintiff  in  execution  recovered 
from  a  defaulting  bidder  the  difference  between 
his  bid  and  the  price  obtained  on  resale,  which, 
under  the  statute,  belonged  to  defendant  in  ex- 
ecution, the  execution  defendant,  not  being  a 
party  to  the  action  against  the  defaulting  bid- 
der, could  recover  from  plaintiff  in  execution, 


in  a  proper  proceeding,  the  amount  wrongfully 
recovered  by  him.— Shanley  v.  York  (Tex.  Civ. 
App.)  146. 

!  19.  Instructions  as  to  defendant's  liability 
for  money  retained  out  of  the  proceeds  of  a  loan 
made  to  plaintiff  held  sufficient. — Stevenson  y. 
Moore  (Ky.)  951. 

MONOPOLIES. 

H.  TBITSTS    Ain>    OTHER    COMBUTA- 

TIONS  IN  BESTBAIMT 

OF  TRADE. 

Fees  of  prosecuting  attorneys  in  action  for 
penalties,  see  District  and  Prosecuting  Attor- 
neys, I  6. 

MONTH. 

Tenancy  from  month  to  month,  see  Landlord 
and  Tenant,  S  116. 

MORTGAGES. 

Of  homestead,  see  Homestead,  H  118,  191. 

Of  personal  property,  see  Chattel  Mortgages. 

Sale  of  decedent's  land  to  pay  mortgage  debt, 
right  of  mortgagee  to  assert  invalidity  of  judg- 
ment, see  Eixecutors  and  Administrators,  § 
349. 

Sale  of  decedent's  land  to  pay  mortgage  debt, 
setting  aside  invalid  judgment,  see  Eixecutors 
and  Administrators,  §  348. 

I.  BJBQVISITXS  Aim  VAXIDITT. 

(A)  NATURE  AND  ESSENTIALS  OP  CON- 
VEYANCES AS  SECURITY. 

Finality  of  decree  adjudging  deeds  to  be  mort- 
gages, see  Judgment,  t  217. 

8  27.  The  provision  in  a  deed  charging  the 
grantee  with  the  support  of  a  person  named  as 
a  part  of  the 'consideration  for  the  deed  creates 
a  lien  on  the  land  for  the  payment  of  such  sup- 
port—Webster V.  (^dwallader  (Ky.)  327. 

I  27.  Under  the  provision  in  a  deed,  held, 
that  the  obligation  to  furnish  support  therein 
provided  for  does  not  exist  and  become  a  lien 
on  the  premises  conveyed  until  the  support  is 
asked  for.— Webster  v.  Cadwallader  (Ky.)  327. 

VXL  PATMENT     OB    PERFOBMANCE 

OF   CONDITION,  RELEASE, 

AND  SATISFACTION. 

I  298.  A  mortgage  creditor,  who  collected  on 
insurance  on  the  improvements  more  than 
enough  to  extinguish  the  principal  of  the  debt, 
held  not  entitled  to  collect  more  interest  than 
that  which  had  accrued  at  the  collection  of  the 

licy .—Dallas  Trust  &  Savings  Bank  v.  Story 
Tex.  Civ.  App.)  781. 
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X.  FOBECLOSUBE  BT  ACTION. 

(Q  JURISDI(3TI0N  AND  VENUE. 
S  420.    A    decree    foreclosing    a    real    estate 
mortgage  in  the  county  court  held  void. — Wom- 
ble  V.  Harsey  (Tex.  Civ.  App.)  764. 

(E)  PARTIES  AND  PROCESS. 

Necessity  of  appointment  of  administrator  to 
represent  deceased  mortgagor,  see  Executors 
and  Administrators,  $  3. 

I  427.  The  widow  of  a  mortgagor  is  a  neces- 
sary party  in  foreclosure. — Hardy  v.  Atkinson 
(Mo.  App.)  516. 

(F)  PLEADING  AND  EVIDENCE. 

S  445.  That  a  petition  to  foreclose  a  mort- 
gage failed  to  set  up  an  assignment  to  the  mort- 
gagee  of   certain    vendor's    lien    notes,    of    the 
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a)  JUDGMENT   OR   DECREE   AND   EXE- 
CUTION. 

f  497.  A  mortgage  foreclosuie  judgment  es- 
tabliriies  conclusively  both  the  debt  and  the  lien. 
—Blair  v.  Guaranty  Savings,  Loan  &  Invest- 
ment  Co.  (Tez.  Civ.  App.)  608. 

(J)  SALE. 
i  S16.     The  helis  of  a   deceased  mortgagor 
AeM  entitled  to  purchase  the  mortgaged  premises 
at  a  foreclosure  sale. — Bank  of  Pine  Bluff  v. 
Levi  (Ark.)  250. 

{  518.  Where  there  is  an  error  in  the  ap- 
portionment of  a  walk  improvement,  the  prop- 
erty owner  is  not  liable  for  interest  until  the 
error  has  been  corrected. — Jackson's  Adm'rs  v. 
McHargoe  (Ky.)  944. 

{  529.  The  price  paid  by  the  purchaser  at 
A  mortgage  foreclosure  sale  held  not  sufficiently 
inadequate  to  justify  setting  aside  the  sale  on 
the  original  hearing  of  the  report  of  the  com- 
missioner.—Bank  of  Pine  Bluff  v.  Levi  (Ark.) 
250. 

S  534.  A  mortgage  foreclosure  held  to  pass 
the  fee  to  the  purchaser.— Hardy  v.  Atkinson 
<Mo.  App.)  516. 

(L)  DISPOSITION    OP    PROCEEDS    AND 
SURPLUS. 

Homestead  right  of  widow  of  mortgagor,  see 
Homestead,  |  121. 

Right  of  widow  of  mortgagor  to  dower  in  sur- 
plus proceeds,  see  Dower,  $  46. 

XI.  BESEHPTION. 

Right  to  contribntion  as  against  heirs  of  mort- 
gagor on  redemption  by  widow  to  satisfy  dow- 
er, see  Descent  and  Distribution,  {  152. 

I  694.  Under  Ky.  St.  1909,  i  2364  (Russell's 
St  {  80),  a  mortgagor's  widow  who  joined  in 
the  mortgage  and  was  entitled  to  dower  in  the 
surplus  proceeds  of  the  sale  of  mortgaged  prop- 
erty held  entitled  to  redeem  from  the  fore- 
closure 8ale.-Hiller  y.  Nelson  (Ky.)  292. 

i  605.  Where  one  entitled  to  redeem  mort- 
gaged property  has  paid  over  to  the  county 
clerk  the  full  amount  of  the  redemption  money, 
it  is  the  purchaser's  duty  to  accept  it,  and  the 
court  shonid  require  her  to  do  so  U  she  refuses. 
— Hiller  t.  Nelson  (Ky.)  292. 

MOTIONS. 

Relating  to  pleadings,  see  Pleading,  8  864. 

For  pariicular  pvrpoiet  or  relief. 

Arrest  of  judgment  in  criminal  prosecutions, 
see  Criminal  Law,  8!  972,  974. 

Change  of  venue  in  civil  actions,  see  Venue,  i§ 
32,  71. 

Dissolution  of  injunction,  see  Injunction,  3i 
171,  172. 

New  trial  in  civil  actions,  see  New  Trial,  §i 
119-151. 

New  trial  in  criminal  prosecutions,  see  Crim- 
inal Law,  §1  905-974. 

Opening  or  setting  aside  default  judgment,  see 
Judgment,  5|  143,  170. 

Presentation  of  objections  for  review,  see  Ap- 
peal and  Error,  §§  193-237. 

Quashing  indictment  or  information,  see  In- 
dictment and  Information.  §  140. 

Quashing  or  vacating  execution,  see  Execution, 
{  171. 


Street  railroads,  see  Street  Railroads. 
Water  supply,  see  Waters  and  Water  Conrses, 
i{  183-m 

I.  CREATIOir,    AX.TEBATIOH,    EXIST. 
ENOE,  Aim  Dn80I.1JTIOM. 

(B)  TERRITORIAL  EXTENT  AND  SUBDI- 
VISIONS. ANNEXATION.  CONSOLI- 
DATION, AND  DIVISION. 

I  85.  In  action  for  death  at  railroad  creas- 
ing, evidence  tending  to  show  ordinance  includ- 
ing territory  within  city  limits  and  exercise  of 
municipal  functions  over  the  territory  held  ad- 
missible.—Missouri,  K.  &  T.  Ry.  Co.  of  Texas 
V.  Bratcher  (Tez.  Civ.  App.)  1091. 

S  35.  In  action  for  death  at  railroad  crocs- 
ing,  evidence  held  to  show  exercise  of  jurisdic- 
tion over  place  of  accident  by  municipal  corpo- 
ration under  color  of  law. — Missouri,  K.  &  T. 
Ry.  Co.  of  Texas  v.  Bratcher  (Tex.  Civ.  App.) 
1091. 

i  35.  Ri^ht  of  municipal  corporation  to  ex- 
ercise functions  of  government  over  certain  ter- 
ritory held  not  subject  to  collateral  attack.— 
Missouri,  K.  &  T.  Ry.  Co.  of  Texas  t.  Bratch- 
er (Tex.  Civ.  App.)  1091. 

n.   OOVERIfMENTAI.  POWERS  AHS 
FUNOTIGHS  IN  OEHEBAX.. 

i  57.  A  municipal  coriwration  held  aathoi^ 
ized  to  exercise  only  such  powers  as  are  grant- 
ed in  express  words,  or  are  necessarily  fairly 
implied  in  or  incident  to  such  as  are  expressly 
granted.— City  of  Chillicothe  ex  rel.  Meek  v. 
Henry  (Mo.  App.)  486. 

V.  OFFICERS,  AOEMT8,  AXU  EM. 
VUOTta. 

Right  of  alderman  to  act  as  election  judge,  see 
Elections,  |  51. 

VII.  CONTRACTS  IN   OENERAI- 

{  243.  The  board  of  trustees  of  a  town  can- 
not bind  itself  by  parol.- Fiscal  Court  of 
Breckenridge  County  v.  Board  of  Trustees  of 
Town  of  Hardinsburg  (Ky.)  298. 

§  247.  An  obligation  in  excess  of  $50.  in- 
curred by  a  town  w^ithont  complying  with  St. 
1909,  §  3699  (Russell's  St.  i  1698).  held  invalid 
and  nonenforceable. — Fiscal  Court  of  Brecken- 
ridge County  V.  Board  of  Trustees  of  Town  of 
Hardinsburg  (Ky.)  298. 

IX.  PUBLIC  IMPROVEMENTS. 

(C)  CONTRACTS. 

f  330.  The  selection  by  the  board  of  public 
works  of  bricks  of  a  particular  manufacturer, 
to  the  exclusion  of  all  others,  htU  illegal.— 
Glennon  v.  Gates  (Mo.  App.)  98. 

i  362.  The  time  stated  in  a  contract  fot 
street  improvements  held  to  be  of  the  efssence 
of  the  contract,  but  that  the  citv  council  mar 
extend  the  time.— Jones  v.  Paul  (Mo.  App.)  SH- 

(E)  ASSESSMENTS  FOB  BENEFITS,  AND 
SPECIAL  TAXES. 

Priority  of  lien  as  against  bona  fide  pu.chaser, 

see  N'endor  and  Purchaser,  §  233. 

§  414.  The  macadamizing  on  a  street  htU, 
under  the  evidence,  reconstructed,  and  not  mere- 
ly repaired,  rendering  a  division  of  the  strMt 
into    sections    for    assessment    puri)08e.    as   r--- 
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J.UUO,  pp.  aiaa,  aia*),  constniea,  ana  neia  to 
contemplate  thkt  the  property  to  be  charged 
with  a  street  improvement  is  the  propertjr  with 
its  frontage  on  the  street  improved. — Cfity  of 
Chillicothe  ez  rel.  Meek  y.  Henry  (Mo.  App.) 
486. 

S  444.  Under  Ann.  St  1906,  {  68tS9,  it  ia 
an  essential  to  the  power  to  assess  for  street 
paving  that  plans  and  specifications  for  the 
work  be  on  file  with  the  city  clerk  when  the 
contract  is  let.— Jones  v.  Planuner  (Ma  App.) 
109. 

I  450.  Statement  of  what,  nnder  Ky.  St. 
1909,  I  2833  (Russell's  St.  {  895),  should  be  the 
assessment  district  for  a  street  iimprovement. — 
Bullitt  V.  Gkmnell  (Ky.)  829. 

f  606.  Under  Ky.  St.  1909,  f  2984  (Russell's 
St.  I  897),  Keld.  that  error  of  the  general  coun- 
cil m  laying  oS  an  assessment  district  for  a 
street  improvement  could  be  corrected. — Bullitt 
T.  GosnelT  (Ky.)  329. 

S  Sll.  Error  in  making  an  assessment  dis- 
trict, under  Ky.  St.  1900,  S  2833  (Russell's 
St.  {  89o),  for  a  street  improvement,  held  prej- 
udicial.—BnlUtt  v.  Gosnell  (Ky.)  329. 

I  519.  The  court  held  without  authority  to 
postpone  the  lien  of  a  contractor  for  a  street 
improvement  in  favor  of  a  subsequent  purchaser, 
but  the  older  equity  must  prevail. — Hughes  t. 
Wallace  (Ky.)  324. 

(Ft  ENFORCEMENT    OF    ASSESSMENTS 
AND   SPECIAL  TAXES. 

i  538.  The  presumption  being  that  plans  and 
specifications  for  street  paving,  etc.,  were  on 
file  with  the  city  clerk  when  the  contract  was 
let,  as  required  by  Ann.  St.  1906,  ^  5859,  the 
burden  is  on  one  seeking  to  restrain  the  en- 
forcement of  tax  bills  issued  in  payment  for 
the  work  to  remove  the  presumption. — Jones  v. 
Plummer  (Mo.  App.)  109. 

{  538.  In  an  action  to  restrain  the  enforce- 
ment of  tax  bills  issued  in  payment  for  street 
paving,  certain  testimony  held  insufficient  to 
show  that  plans  and  specifications  for  the  work 
were  not  on  file  with  the  city  clerk  when  the 
contract  was  let  as  required  by  Ann.  St.  190ii, 
{  5850.— Jones  v.  Plummer  (Mo.  App.)  109. 

S  564.  Laches  held  not  to  bar  the  right  to 
enforce  a  lien  for  a  street  improvement  as 
against  a  subsequent  purchaser  of  the  property. 
-Hughes  v.  Wallace  (Ky.)  324. 

I  567.  The  defense  to  an  action  to  enforce 
the  lien  of  a  special  tax  bill  for  a  street  im- 
provement that  the  power  to  impose  a  tax  never 
existed  is  available  under  the  general  denial. — 
City  of  Chillicothe  ex  rel.  Meek  v.  Henry  (Mo. 
App.)  486. 

{  567.  Under  Rev.  St.  1899,  §  6986  (Ann. 
St.  1006,  p.  3022),  a  petition  on  a  special  tax 
bill  held  not  defective  for  failure  to  state  facts 
showing  the  city's  authority  to  pass  the  ordi- 
nance providing  for  the  improvement  in  ques- 
tion.—Barber  Asphalt  Pav.  Co.  v.  Kihiberg 
Karlsbad  Bath  Co.  (Mo.  App.)  519. 

XI.  USE  JUm  RE01TI.ATI0N  OF  P17B- 

I<IG    PI.ACE8,  PKOPERTT, 

AND  WORKS. 

(A)  STREETS    AND    OTHER    PUBLIC 
WAYS. 

Acquisition  of  rights  by  prescription,  see  Ele- 
ments, i  8. 


t  DO».  xne  ngnis  oi  an  aDuinng  owner  as 
to  use  of  street  stated. — Button  t.  City  of 
LoulsviUe  (Ky.)  977. 

S  669.  The  court,  in  determining  whether  the 
obstruction  of  a  street  by  an  abutting  owner  im- 
proving his  property  is  unreasonable,  will  j(ive 
weight  to  the  judgment  of  the  city  authorities 
and  to  the  universal  custom  in  the  erection  of 
buildings  in  cities.— Button  t.  Cit7  of  LouisTille 
(Ky.)  977. 

i  671.  Evidence  held  to  show  title  in  plain- 
tiff, entitling  him  to  maintain  action  to  remove 
building  in  street  obstructing  entrance  to  his 
premises.— Brunner  Fire  (3o.  t.  Payne  (Tex.  Civ. 
App.)  602. 

XH.  TORTS. 

(A)  EXERCISE  OF  GOVERNMENTAL  AND 
CORPORATE  POWERS  IN  GENERAL. 

I  739.  A  city  owning  its  own  waterworks 
held  not  liable  for  failure  to  furnish  sufficient 
water  supply  to  extinguish  a  fire. — Greenville 
Water  Co.  v.  Beckham  (Tex.  Civ.  App.)  889. 

(O  DEFECTS  OR  OBSTRUCTIONS  IN 
STREETS  AND  OTHER  PUB- 
LIC  WAYS. 

}  755.  Duty  of  city  stated  as  to  keeping 
streets  free  from  defects  caused  by  itself  or 
third  persons.— Benton  v.  City  of  St.  Louis 
(Mo.)  418. 

S  759.  Wbile  the  existence  of  sewer  or  water 
mains,  a  curb  line  established,  or  paving  are 
evidence  whicli  may  conclusively  show  accept- 
ance of  a  dedication  for  street  purposes,  their 
absence  or  presence  does  not  aSect  the  city's 
liability  for  defects  in  the  premises  if  tbe^  are 
shown  to  be  a  public  street.— Benton  v.  City  of 
St.   Louis  (Mo.)  418. 

{  762.  Where  street  lamps  and  poles  of  pub- 
lic service  corporations  had  been  in  existence 
for  a  long  time  on  a  strip  of  land  claimed  to 
be  a  public  street,  the  city  will  be  held  to  have 
acquifsred  in  such  public  use  of  the  strip, 
whether  they  were  so  placed  in  strict  accord- 
ance with  city  charter  regulations  or  not. — 
Benton  v.  City  of  St.  Louis  (Mo.)  418. 

J  770.  If  a  city  negligently  allowed  water 
from  a  broken  mam  to  escape  into  the  street, 
forming  ice,  which  remained  so  long  that  the 
city  had  sufficient  notice  to  have  repaired  the 
condition,  it  would  be  liable  for  an  injury  there- 
from.— Town  of  Belleview  v.  England  (Ky.)  994. 

S  803.  A  person  using  a  city  street  must  ex- 
ercise such  care  for  his  own  safety  as  an  ordi- 
narily prudent  person  would  exercise  under  the 
same  or  iiimilar  circumstances. — ^Town  of  Belle- 
view  V.  England  (Ky.)  9!)4. 

S  807.  If  there  are  other  ways  safer  than  the 
one  plaintiff  travels,  he  will  be  negligent  if,  with 
knowledge  of  the  conditions,  he  voluntarily  as- 
sumes the  more  hazardous.— Town  of  Belleview 
V.  England  (Ky-)  094. 

i  818. '  In  an  action  against  a  city  for  the 
death  of  a  child  caused  by  a  defect  in  a  street, 
evidence  of  subsequent  repairs  by  the  city  held 
admissible  as  tending  to  show  that  the  city 
recognized  the  locus  as  being  in  a  public  street. 
—Benton  v.  City  of  St.  Louis  (Mo.)  418. 

I  819.  In  an  action  for  the  death  of  a  child 
drowned  in  a  hole  near  a  defective  sidewalk,  evi- 
dence held  to  show  the  city's  negligence  la 
maintaining  the  sidewalk,  and  that  the  negli- 
gence was  the  proximate  cause  of  the  death,  if 
the  sidewalk  was  in  a  public  street. — Benton  y. 
City  of  St.  Louis  (Mo.)  418. 
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for  injuries  from  falling  into  a  hole  in  a  public 
street,  held  to  make  the  qnestion  whether  the 
street  was  reasonably  safe  for  travel  by  persons 
using  ordinary  care  one  for  the  jury. — City  of 
Latonia  v.  Ebenschweiger  (Ky.)  946. 

{  822.  In  an  action  for  injuries  by  a  defect 
in  a  city  street,  the  city  held  not  prejudiced  b^ 
the  court's  failure  to  charge  that  it  was  enti- 
tled to  reasonable  time  to  make  needed  repairs 
after  knowledge  of  the  defect.— Board  of  Coun- 
cilmen  of  City  of  Frankfort  v.  Downey  (Ey.) 
284. 

(D)  DEFECTS  OR  OBSTRUCTIONS  IN 

SEWERS,  DRAINS,   AND  WATER 

COURSES. 

}  827.  To  hold  a  city  liable  for  grading  a 
street  with  insufiScient  culverts,  obstructing  the 
surface  water,  it  is  necessary  to  show  that  the 
work  was  directed  by  ordinance. — Gleason  t. 
City  of  Kirksville  (Mo.  App.)  120. 

Xin.  FISOAI.  MANAGEMENT,  PUB- 

UC  DEBT,  SECURITIES,  AND 

TAXATION. 

(D)  TAXES  AND  OTHER  REVENUE,  AND 
APPLICATION  THEREOF. 

i  978.  A  mortgage  held  not  a  sale  or  alien- 
ation within  Ky.  St.  i  4021  (Russell's  St.  | 
5913),  relating  to  the  right  to  enforce  a  lien  on 
land  for  taxes  notwithstanding  a  sale  or  alien- 
ation thereof. — Rissberger  t.  City  of  Louisville 
(Ky.)  319. 

I  978.  Where  a  city's  right  to  enforce  a  Hen 
for  taxes  was  barred  under  Ky.  St.  (  2515 
(Russell's  St  {  224),  the  mortgagee  of  the  land 
could  defeat  an  action  by  the  city.— Rissberger 
y.  City  of  Louisville  (Ky.)  319. 

i  981.  Under  Houston  City  Charter  (Sp. 
Acto  29th  Leg.  1905,  p.  147,  c.  17),  art.  3,  S 
8,  an  incumbrancer  not  made  a  party  to  a  tax 
suit  held  to  have  the  same  right  to  redeem  from 
the  tax  lien  as  he  had  before  the  tax  sale.— 
Blair  v.  Guaranty  Savings,  Loan  &  Investment 
Co.  (Tex.  Ciy.  App.)  608. 

S  981.  Houston  City  Charter  (Sp.  Acts  29tb 
Leg.  1905,  p.  149,  c.  17)  art.  3,  {  11,  requiring 


an   owner  redeeming  from   a   tax   sale   to  pay 

purchaser,  held 
applicable  solely  to  summary  sales  by  the  tax 


double  the  amount  paid  by  the  purchaser, 


collector,  aud  to  have  no  application  to  a  sale 
under  a  judgment  of  foreclosure  of  the  tax  lien, 
the  procedure  for  which  is  prescribed  by  section 
8. — Blair  t.  Guaranty  Savings,  Loan  &  Invest- 
ment Co.  (Tex.  Civ.  App.)  608. 

{  981.  A  purchaser  at  a  tax  sale  made  un- 
der certain  provisions  of  a  city  charter  held 
not  liable  to  account  for  rents  while  in  the 
possession  to  one  subsequently  held  entitled  to 
redeem  from  the  tax  lien. — Blair  v.  Guaranty 
Savings,  Loan  &  Investment  Co.  (Tex.  Civ. 
App.)  608. 

MURDER. 

See  Homicide,  f  $  7-23. 

MUTILATION. 

Of  ballots,  see  Elections,  {  190. 

MUTUAL  BENEFIT  INSURANCE. 

See  Insurance,  S|  694-755. 


Elxecution  of  chattel  mortgage  under  assumed 

name,  see  Chattel  Mortgages,  §  150. 
Of  corporations,  see   Corporations,   |S   4d,  8& 

NAVIGABLE  WATERS. 

See  Waters  and  Water  Courses. 

NEGLIGENCE 

Causing  death,  see  Death,  iS  9-99. 
Measure  of  damages,  see  Damages,  §  95. 

By  particular  cla»iet  of  perion*. 

See  Carriers,  S§  104-106,  110-137,  150,  169- 
185,  280-321;  Municipal  Corporatioos,  fi 
739-827 ;   Railroads,  |$  222-485. 

Employers,  see  Master  and  Servant,  S§  85-296. 

Telegraph  or  telephone  companies,  see  Tele- 
graphs and  Telephones,  §f  31-74. 

Condition  or  ute  of,  particular  »pecie»  of  prop- 
erty, ioorkt,  machinery,  or  other  inttnt- 
mentaJtttet. 
See  Railroads,  {§  222-485;    Street  RaUroads, 

i§  69-11& 
Production,  supply,  and  use  of  gas,  see  Gas. 

I.  ACTS  OR  OMISSIONS  CONSTTTUT. 
INO   NEOI.IOENCE. 

(A)  PERSONAL  CONDUCT  IN  OENERAU 

§  2.  The  rule  that  if  defendant  knew,  or  by 
ordinary  care  might  have  known,  of  plaintiffs 
peril  in  time  to  avoid  the  accident  by  ordinaiy 
care,  only  applies  where  defendant  has  reason 
to  expect  persons  to  be  in  danger. — Hall  v. 
Missouri  Pac  Ry.  Co.  (Mo.)  56. 

S  3.  "Utmost  care"  defined.— Weatherford,  M. 
W.  &  N.  W.  Ry.  Co.  v.  White  (Tex.  Or.  App.) 
790. 

§  4.  An  instruction,  in  an  action  for  in- 
juries to  a  passenger,  definini;  "ordinary  care." 
held  not  erroneous.- International  A  G.  N.  R. 
Co.  V.  Ford  (Tex.  Civ.  App.)  1137. 

§  6.  The  failure  to  perform  a  plain  statutory 
duty  resulting  in  injury  to  another  is  n^li- 
gence.— Ft.  Worth  &  D.  C.  Ry.  Co.  v.  Snter 
(Tex.  Civ.  App.)  215. 

I  15.  If  the  concurrent  negligence  of  differ- 
ent persons  is  the  efficient  cause  of  an  injury, 
each  of  them  is  liable. — Rapid  Transit  Ry.  Co. 
V.  Edwards  (Tex.  Civ.  App.)  838. 

((5  CONDITION    AND    USB    OF    LAND, 
BUILDINGS.  AND  OTHER 
STRUCTURES. 

(  32.  Owners  of  a  steamboat  moored  to  a 
bank  held  not  liable  for  death  of  a  person  board- 
ing the  boat  to  obtain  employment,  where  he 
was  not  employed,  and  fell  overboard  and  was 
drowned.— Cunningham  t.  Ayer  &  Iiord  Tie  Co. 
(Ky.)  94a 

n.  PROXIMATE   CAUSE   OF  JXTUKT. 

§  58.  When  a  negligent  act  or  omission  is 
the  proximate  cause  of  an  injury,  stated. — Mac- 
Donald  v.  Metropolitan  St.  Ry.  Co.  (Mo.)  78. 

i  58.  An  injury  is  not  actionable  unless  it  is 
the  natural,  ordinary,  and  reasonable  result  of 
defendant's  conduct. — Atchison,  T.  &  8.  F.  Ry. 
Co.  V.  Wiley  (Tex.  Civ.  App.)  1127. 

I  60.  A  prior  and  remote  cause  doing  noth- 
ing more  than  furnishing  the  condition  or  oc- 
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Of  passenger,  see  Carriers,  gS  828-348. 

Of  servant,  see  Master  and  Servant,  §{  229- 
248,  274,  281,  296. 

Of  owner  of  live  stock  shipped,  see  Carriers, 
}  217. 

Of  person  ininred  by  operation  of  railroad,  see 
Railroads,  §1  282,  327,  330,  351.  381,  385.. 

Of  person  injured  in  operation  of  street  rail- 
road, see  Street  Railroads,  g  98. 

Of  sender  of  telegram,  see  Telegraphs  and  Tele- 
phones, i  74. 

(A)  PERSONS  INJURED  IN  GENERAL. 

}  83.  "Humanitarian  doctrine"  defined. — 
Hall  T.  Missouri  Pac  Ry.  Co.  (Mo.)  56. 

IV.  ACTIONS. 

(B)  EVIDENCR 

(  121.  The  rule  of  evidence  as  to  the  shift- 
ing of  the  burden  of  proof  held  not  to  create  a 
presumption  of  negligence  as  against  defendant. 
—Texas  &  P.  Ry.  Co.  v.  Rankin  (Tex.  Civ.  App.) 
823. 

(C!)  TRIAIi,    JUDGMENT,    AND    REVIEW. 

Instructions  on  contributory  negligence.  In  ac- 
tion for  injuries  from  failure  to  deliver  tele- 
gram, see  Telegraphs  and  Telephones,  i  74. 

i  186.  The  question  of  negligence  should  be 
submitted  to  the  jury,  where  the  thing  causing 
the  injury  is  under  defendant's  management, 
and  the  accident  is  such  as  in  the  ordinary 
course  of  things  does  not  happen  if  proper  care 
is  used.— Texas  &  Pacific  Coal  Co.  v.  Kowsi- 
kowsiki  (Tex.  Civ.  App.)  829. 

{  136.  Where  duties  are  prescribed  bjr  stat- 
ute, whether  the  question  of  negligence  is  one 
of  law  or  of  fact,  stated.— Dallas  Consol.  Elec- 
tric St.  Ry.  Co.  V.  Chambers  (Tex.  Civ.  App.) 
851. 

i  138.  In  an  action  for  injuries  to  plaintiff 
by  falling  down  an  elevator  shaft,  an  instruc- 
tion held  not  misleading  as  authorizing  a  re- 
covery, even  if  the  only  invitation  given  plain- 
tiff to  enter  the  shaft  was  that  given  when  he 
entered  the  store.— Eilerman  v.  Farmer  (Ky.) 
289. 

I  138.  In  an  action  for  injuries,  the  refusal 
of  an  instruction  as  to  plaintiCTs  defective  eye- 
sight held  proper.— Eilerman  v.  Farmer  (Ky.) 
289. 

f  139.  In  an  action  for  injuries  to  plaintiff 
by  falling  down  an  elevator  shaft,  the  refusal 
of  an  instruction  distinguishing  between  the 
care  required  in  the  operation  of  freight  and 
passenger  elevators  held  not  error.— Eilerman 
V.  Farmer  (Ky.)  289. 

NEGOTIABLE  INSTRUMENTS. 

See  Bills  and  Notes. 

NEWLY  DISCOVERED  EVIDENCE. 

Ground  for  new  trial  in  civil  actions,  see  New 

Trial    Si  102-108. 
Ground  for  new  trial  in  criminal  prosecutions, 

see  Criminal  Law,  i  941. 

NEW  TRIAL 

Costs,  see  Costs,  }|  232-238. 
In  criminal  prosecutions,  see  Criminal  Law,  S§ 
905-974. 


U.  OROVNDS. 

(D)  DISQUALIFICATION  OR  MISCON- 
DUCT OF  OR  AFFECTING  JURY. 

g  42.  Where  a  juror  had  stated  before  trial 
that  plaintiff  onght  to  recover  the  full  amount 
of  his  demand,  but  stated  on  his  voir  dire  that 
he  had  formed  or  expressed  nQ  opinion  on  the 
merits,  held  reversible  error  to  deny  defendant's 
motion  for  a  new  trial. — Gulf,  C.  &  S.  F.  Ry. 
Co.  V.  Dickens  (Tex.  Civ.  App.)  612,  618. 

(G)  SURPRISE,    ACCIDENT,    INADVERT- 
ENCE, OR  MISTAKE. 

g  86.  The  denial  of  a  new  trial  for  unavoid- 
able absence  of  defendant  and  his  counsel  held 
erroneous  on  the  showing  made. — Hargrove  v. 
Cothran  (Tex.  Civ.  App.)  177. 

$  97.  A  motion  for  a  new  trial  on  the  ground 
of  surprise  held  properly  overruled. — Bond  v.  In- 
temaUonal  &  G.  N.  R.  Co.  (Tex.  Civ.  App.)  867. 

(H)  NEWLY  DISCOVERED  EVIDENCE. 

g  102.  A  motion  for  a  new  trial  on  the 
ground  of  newly  discovered  evidence  is  prop- 
erly overruled  where  no  excuse  for  not  know- 
ing of  the  witness  sooner  is  shown. — Bond  v.  In- 
ternational &  G.  N.  R.  Co.  (Tex.  Civ.  App.)  867. 

g  103.  Newly  discovered  evidence  as  to  im- 
material testimony  in  a  former  suit,  held  not 
ground  for  new  trial.— Hermann  v.  Allen  (Tex. 
Civ.  App.)  794. 

{  108.  Newly  discovered  evidence  which  could 
have  been  given  by  numerous  other  persons  held 
not  ground  for  new  trial.— Bond  v.  Internation- 
al &  Q.  N.  R.  Co.  (Tex.  Civ.  App.)  867. 

m.  PROCEEDIITOS   TO   PBOCUKI! 
NEW  TRIAL. 

§  119.  Notwithstanding  the  statute,  the 
judge  trying  the  cause  haa  the  discretion  to 
consider  a  motion  for  new  trial  filed  more  than 
two  days  after  judgment— Hargrove  v.  Coth- 
ran (Tex,  Civ.  App.)  177. 

g  140.  Evidence  on  motion  for  new  trial  on 
the  ground  of  prejudice  by  a  juror  held  to  show 
that  the  juror  was  prejudiced,  so  that  defendant 
had  not  had  a  trial  before  a  fair  and  impartial 
jury.— Gulf,  C.  &  S.  F.  Ry.  Co,  v.  Dickens  (Tex. 
Civ.  App.)  612,  6ia 

g  150.  A  refusal  of  a  new  trial  for  lack  of 
diligence  in  procuring  the  evidence  on  which  the 
motiop  was  based  held  not  error. — Bond  v.  In- 
ternational &  G.  N.  R.  Co.  (Tex.  Civ.  App.)  867. 

I  151.  A  motion  for  a  new  trial  held  properly 
refused  where  the  newly  discovered  witness  give 
a  counter  affidavit  qualifying  the  original  so 
as  to  leave  it  of  no  probable  importance,  and 
the  excuse  for  not  sooner  discovering  the  evi- 
dence is  incredible. — Bond  v.  International  &  G. 
N.  R.  Co.  (Tex.  Civ.  App.)  867. 

NEXT  OF  KIN. 

See  Descent  and  Distribution. 

NONSUIT. 

Before  trial,  see  Dismissal  and  Nonsuit, 

NOTES. 

I  Promissory  notes,  see  Bills  and  Notes. 
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Bona  fide  pnrcbaser,  see  Vendor  and  PurcbaMr, 

a  22d-&2. 
Surety,  see  Principal  and  Surety,  }  139. 

Of  particular  faett,  oof «,  or  prooe«4ing*  not 
iitdieial. 

See  Mechanics'  Lieni,  i  124. 

Chattel  mortgage,  see  Chattel  Mortgages,  I  160. 

Election  on  question  of  issuing  school  district 
bond,  see  Schools  and  School  Districts,  g  97. 

Loss  insured  against,  see  Insurance,  H  538-561. 

Si)ecial  damages  to  shipper  from  loss  of  or  in- 
jury to  goods,  see  Carriers,  8  135. 

Termination  of  tenancy,  see  Landlord  and  Ten- 
ant, S  116. 

To  refuse  payment  of  check,  see  Banks  and 
Banking,  {  333. 

0/  particular  judicial  proceedingt. 
Action  or  process,  see  Process,  I  87. 
Appeal,  see  Appeal  and  Error,  %  401. 

NUISANCE. 

Wrongful  operation  of  railroad,  see  Railroads, 
{  222. 

I.  PRIVATE  MUISANOIiS. 

(A)  NATURE  OP  INJURY.   AND   LIA- 
BIUTY  THEREFOR. 

i  10.  One  not  originally  responsible  for  the 
erection  of  a  nuisance  is  not  liable  for  its  con- 
tinuance, in  the  absence  of  notice  or  request  to 
abate  it.— Gleason  t.  City  of  Kirksville  (Mo. 
App.)  120. 

(C)  ABATEMENT    AND    INJUNCTION. 

?23.  Injury  to  the  business  of  keeping  a  ho- 
occasioned  by  a  nuisance  held  susceptible  to 
ascertainment  and  satisfaction  in  money  so 
that  an  injunction  would  not  lie  to  restrain  the 
nuisance.— Galveston,  H.  &  S.  A.  Ry.  Co.  t. 
De  Groff  (Tex.)  134. 

H.  PTTBIJC   NinSANCES. 

(A)  NATURE   OF   INJURY,   AND   LIA- 
BILITY THEREFOR. 

§  61.  Peddling  on  the  streets  is  not  neces- 
sarily a  nuisance  in  itself.— City  of  Conway  v. 
Waddell  (Ark.)  398. 

OATH. 

Of  juror,  see  Jury,  §  149. 

Of  jurors  in  criminal  prosecutions,  necessity  of 
objection  for  purpose  of  review,  see  Criminal 
Law,  %  1035. 

Of  jurors  in  criminal  prosecutions,  presump- 
tions on  appeal,  see  Criminal  Law,  §  1144. 

OBLIGATION  OF  CONTRACT. 

Laws  impairing,  see  Constitutional  Law,  §  137. 

OFFER. 

Of  proof,  see  Trial,  §§  41-105. 

OFFICERS. 

Particular  clauses  of  officers. 
See  District   and  Prosecuting  Attorneys ;    Jus- 
tices of  the  X'eace. 
Bank  officers,  see  Banks  and  Banking,  §  102. 
Corporate  officers,  see  Corporations.  §§  281,  432. 
Election  officers,  see  Elections,  §  51. 


In  civil  actions,  see  Evidence,  IS  471-S70. 
In  criminal  prosecutions,  see  Criminal  Jjti-w,  H 
478,  534.  ' 

OPINIONS. 

Of  coorta.  see  Courts,  K  88-11& 

ORAL  CONTRACTS. 

Authority  of  board  of  trustees  of  mnnicipality 

to  make,  see  Municipal  Corporations,  {  243. 
By  fiscal  court,  validity,  see  Countiea,  f  121. 

ORDER  OF  PROOF. 

At  trial,  see  Trial,  f  61. 

ORDERS. 

Review  of  appealable  orders,  see  Appeal  and 
Error. 

Declaring  result  of  election  on  question  of  remov- 
ing county  seat,  see  Counties,  {  35. 

Election  to  determine  question  of  establishment 
of  graded  school,  see  Schools  and  School  Dis- 
tricts, S  42. 

PARENT  AND  CHILD. 

See  Guardian  and  Ward;   Infants. 
Declarations  as  to  birth  or  pedigree,  see  Evi- 
dence, SI  285,  288. 

S  3.  A  parent  is  bound  by  positive  law  to 
protect,  educate,  and  support  the  child. — Rounds 
Bros.  V.  McDaniel  (Ky.)  956. 

8  5.  A  parent  is  entitled  to  the  earnings  of 
the  child  during  minority. — Rounds  Bros.  v.  Mc- 
Daniel (Ky.)  956. 

I  5.  A  father's  right  to  a  child's  earnings 
may  be  surrendered  by  a  failure  to  provide  the 

child  a  home,  by  ill  treatment,  neglect,  or  cruel 
conduct,  by  becoming  dissolute  and  deimided. 
or  by  emancipation. — Rounds  Bros.  v.  McDaniel 
(Ky.)  956. 

I  6.  An  employer  of  a  nonemancipated  minor, 
when  sued  by  the  father  for  the  minor's  wages, 
is  entitled  to  have  deducted  the  amount  paid 
by  the  minor  for  board  and  clothes  not  furnish- 
ed by  the  father.— Rounds  Bros.  v.  McDaniel 
(Ky.)  956. 

§  16.  "Emancipation"  defined.— Rounds  Bros. 
V.  McDaniel  (Ky.)  956. 

§  16.  Delay  of  a  parent  held  so  great  as  to 
bar  his  right  to  revoke  an  implied  emanciparion 
of  his  minor  son. — Rounds  Bros.  v.  McDaniel 
(Ky.)  050. 

PAROL  AGREEMENTS. 

Authority  of  board  of  trustees  of  municipality 

to  make,  see  Municipal  Corporations,  S  243. 
By  fiscal  court,  validity,  see  Counties,  g  121. 

PAROL  EVIDENCE. 

In  civil  actions,  see  Evidence,  §§  400-442. 
In  criminal  prosecutions,  see  Criminal   Law,  J 
409 

PARTIES. 

Death  ground  for  abatement,  see  Abatement  and 

Revival,  §  58. 
Domicile    or   residence   as   affecting   venue,   see 

Venue,  §§  21-26. 
New   parties   in   mandamus,    see    Mandamus,   f 

153. 
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In  action*  (y  or  againtt  partieular  ctatte*  of 

person*. 
See  Partnership,  {  199. 
Tmstee  in  bankruptcy,  see  Bankruptcy,  i  299. 

In  particMlar  action*  or  proceeding!. 
For  causing  death,  see  Death,  i  42. 
Foreclosuie,  see  Mortgages,  {  427. 
Intervention    bv    trustee    in    bankruptcy,    see 

Bankruptcy,  S  156. 
On  bill  or  note,  see  Bills  and  Notes,  f  460. 

Judgment  and  relief  a*  to  parties,  and  partiee 
nffected  by  tttdgmenta  or  prooeedingt  thereon. 

See  Judgment,  {  235. 

Collateral  attack  on  judgment,  see  Judgment,  {{ 
518,  521. 

Persons  concluded  by  judgment,  see  Judgment, 
i  675. 

Review  a*  to  ffartie*,  and  partie*  to  proceedings 

in  appellate  court*. 
Parties  entitled  to  allege  error,  see  Appeal  and 
Error,  §  8S2. 

To  conveyances,  contracts,  or  other  transactions. 
See  Fraudulent  Conveyances,  {  172;    Usury,  §{ 

I.  FIiAIirTIFFS. 

(A)  PERSONS  WHO  MAT  OR  MUST  SUE. 

Attorney's  lien  in  action  by  taxpayer  on  behalf 
of  taxpayers  of  county,  see  Attorney  and  Cli- 
ent, {  182. 

{  6.  Plaintiff  held  the  real  party  in  interest 
so  as  to  entitle  her  to  bring  an  action  to  quiet 
title,  etc.— Stevens  v.  Fitzpatrick  (Mo.)  51. 

IX.  DEFENDANTS. 

(B)  JOINDER. 

In  action  to  9uiet  title,  see  Quieting  Title,  §  30. 
On  intervention  by  trustee  m  bankruptcy,  see 
Bankruptcy,  %  im. 

m.  NEW  PARTIES  AND  CHANGE  OF 
PARTIES. 

In  action  for  dissolution  and  accounting  of  part- 
nership, see  Partnership,  |  322. 

Intervention  by  trustee  in  bankruptcy  in  action 
involving  property  or  right  of  bankrupt,  see 
Bankruptcy,  S  156. 

Review  of  rulings  as  dependent  on  presentation 
of  questions  in  record,  see  Appeal  and  Error, 

i  52.  A  pleading  mking  that  defendant's 
•gent  be  made  a  party  held  too  late.— Dayton 
Lum"ber  Co.  v.  Stockdale  (Tex.  Civ.  App.)  805. 


V.  DEFECTS,  OBJECTIONS,  AND 
AHENDMENT. 

f  92.  An  objection  to  two  counts  for  mis- 
Joinder  of  parties  defendant  should  be  made  by 
special  demurrer,  as  authorized  by  Rev.  St. 
1899,  %  598  (Ann.  St.  1006,  p.  624),  and  not  by 
motion  to  elect.— Stevens  v.  Fitzpatrick  (Mo.) 
51. 

PARTITION. 

n.  ACTIONS  FOR  PARTITION. 

(A)  RIGHT  OF  ACTION  AND  DEFENSES. 
S  18.     On  the  death  of  a  wife,  her  children 
are  entitled  to  a  partition  of  community  land.— 
Massie  v.  Massie  (Tex.  Civ.  App.)  219. 

i  21.  An  equitable  proceeding  by  partition 
of  land  devised  by  a  will  held  governed  by  Rev. 


St.   1899,  H  4383,  4650  (Ann.  St  1900,  pf. 
2415,  2418).— Stewart  y.  Jones  (Mo.)  1.. 

(B)  PROCEEDINGS  AND  RELIEF. 
Right  to  jury  trial,  see  Jury,  |  14. 

{53.  On  an  intervening  petition  in  partition 
to  enforce  a  charge  on  land  for  support,  a  de- 
cree held  to  have  properly  appointed  a  receiver 
to  rent  the  land,  and,  after  paying  charges  and 
providing  for  petitioner's  support,  to  pay  the 
remainder  to  parties  interested,  with  an  alterna- 
tive provision  for  a  sale. — Webster  t.  Cadwalla- 
der  (Ky.)  327. 

f  65.  A  proceeding  held  to  be  in  effect  a  pro- 
ceeding for  equitable  partition.— Stewart  v. 
Jones  (Mo.)  1. 

%  95.  A  judgment  in  partition  should  be  ao 
specific  as  to  show  on  its  face  without  the  aid 
of  the  pleadings  the  land  intended  to  be  parti- 
tioned.— Massie  v.  Massie  (Tex.  Civ.  App.)  219. 

PARTNERSHIP. 

I.  THE  REIJiTION. 

(B)  AS  TO  THIRD  PERSONS. 

I  34.  Liability  as  a  partner,  by  holding  out 
as  such  to  third  persona  where  no  partnership 
in  fact  exists,  is  imposed,  on  the  theory  that 
by  his  conduct  persons  dealing  with  the  pur- 
ported partner  were  led  to  believe  that  a 
partnership  existed. — Bowen  t.  Epperson  (Mo. 
App.)  528. 

{  34.  Matters  leading  one  to  believe  that  a 
partnership  existed  must  have  occurred  before 
such  belief  was  formed  and  acted  upon,  in 
order  to  create  a  partnership  liability  by  es- 
toppel.— Bowen  v.  Epperson  (Mo.  App.)  528, 

8  41.  By  the  laws  of  Iowa  the  stockholders 
of  a  corporation  which  continues  to  do  business 
after  its  charter  has  expired  cannot  be  held  as 
partners  in  the  absence  of  a  statute  imposing 
such  liability. — Wasson  v.  Boland  (Mo.  App.) 
663. 

(Q  EVIDENCE. 

I  48.  In  an  action  against  defendants  for 
work  claimed  to  have  been  done  for  them  as 
partners,  a  contract  by  one  of  them  with 
the  others^  held  admissible  to  explain  his  con- 
nection with  them  and  show  that  he  was  not 
a  partner. — Bowen  v.  Epperson  (Mo.  App.)  528. 

{  56.  Evidence  held  not  to  show  a  defendant 
8  partner  of  codefendants,  or  that  he  held 
himself  out  to  plaintiff  to  be  such.— Gillespie 
V.  Beedy  (Mo.  App.)  513. 

nr.   RIGHTS   AND   LIABIUTIES   AS 
TO  THIRD  PERSONS. 

(A)  RBPRBaENTATION  OF  FIRM  BY 
PARTNER. 

Notice  of  defenses  to  check,  see  Bills  and  Notes, 
S  333. 

{  157.  A  partner  who  has  given  the  firm's 
note  to  pay  his  individual  debt  cannot  alone 
ratify  it  so  as  to  make  it  binding  on  the  firm. — 
Blake  v.  Third  Nat.  Bank  (Mo.)  641. 

I  1.57.  The  manager  of  a  private  bank  con- 
ducted by  a  partnership  cannot  ratify  a  note 
given  by  a  partner  in  the  firm  name  to  pay  his 
individual  debt.— Blake  v.  Third  Nat.  Bank 
(Mo.)  641. 

(C)  APPLICATION   OF   ASSETS  TO   LIA- 
BILITIES. 

{  181.  A  partner  cannot  apply  assets  of  the 
firm    to    his    individual    debt,    irrespective    of 
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charge  thereof  out  of  firm  assets  was  a  trand 
upon  the  finn,  rendering  the  person  receiving 
payment  liable  to  return  the  amount  thereof. — 
Blake  t.  Third  Nat  Bank  (Mo.)  641. 

{  186.  The  claim  of  the  owner  of  goods  trans- 
ferred to  a  person  subsequently  entering  a  part- 
nership held  not  to  be  a  partnership  liability. — 
Holder  v.  Shelby  (Tex.  Civ.  App.)  500. 

(D)  ACTIONS  BY  OR  AGAINST  FIRMS  OK 
PARTNERS. 

S  199.  In  a  suit  to  collect  a  debt  due  to  a 
firm,  all  partners  in  interest,  except  dormant 
partners,  are  necessary  parties  plaintiff. — Al- 
len V.  Fleck  (Tex.  Civ.  App.)  176. 

i  216.  A  partner  suing  on  a  firm  claim,  and 
alleging  that  his  copartner  had  transferred  his 
interest  in  the  claim  to  him,  must  prove  such 
transfer.— Allen  v.  Fleck  (Tex.  Civ.  App.)  176. 

VH.  DISSOLITTIOM,   SETTI.EBCENT, 
AND  ACCOUNTING. 

(A)  CAUSES  OF  DISSOLUTION. 

{  273.  Exclusion  of  a  partner  from  partici- 
pation in  the  management  and  profits  of  a 
partnership  held  ground  for  dissolution. — Hold- 
er v.  Shelby  (Tex.  Civ.  App.)  690. 

(B)   RIGHTS,  POWERS,  AND  LIABILITIES 
AFTER   DISSOLUTION. 

{  279.  The  dissolution  of  a  partnership  held 
not  available  as  a  defense  in  an  action  by  the 
partnership.— Peck-Williamson  Heating  &  Ven- 
tilating Co.  V.  Miller  &  Harris  (Ky.)  376. 

§  279.  Where  both  partners  are  liable  on  a 
contract,  the  dissolution  of  the  firm  will  not 
terminate  the  contract. — Peck-Williamson  Heat- 
ing &  Ventilating  Co.  v.  Miller  &  Harris  (Ky.) 
376. 

(D)  ACTIONS    FOR    DISSOLUTION    AND 
ACCOUNTING. 

{  322.  In  an  action  to  dissolve  a  partnership 
and  to  appoint  a  receiver,  intervention  by  part- 
nership creditors  held  authorized.-^Holder  v. 
Shelby  (Tex.  Civ.  App.)  590. 

{  325.  A  partner  excluded  from  participa- 
tion in  the  management  of  the  partnership  af- 
fairs held  entitled  to  have  a  receiver  appointed. 
—Holder  v.  Shelby  (Tex.  Civ.  App.)  590. 

PARTY  WALLS. 

i  5.  A  deed  construed  to  confer  on  the  gran- 
tor a  perpetual  easement  in  a  party  wall,  erect- 
ed by  the  grantee.— Frisbie  v.  Bigliam  Masonic 
Lodge  No.  2.-,C  (Ky.)  350. 

§  5.  Evidence  held  to  show  that  parties  to 
a  party  wall  contract  believed  that  the  con- 
tract was  not  terminated  by  the  destruction 
of  the  original  buildings.— Frisliie  v.  Bigham 
Masonic  Lodge  No.  250  (Ky.)  350. 

PASSENGERS. 

See  Carriers,  §§  240-384. 

PASSES. 

Act  forbidding  carriers  to  give 
transportation  for  passengers 
8  23. 

PATENTS. 

For  public  lands,  see  Mines  and  Minerals,  5  49. 


Of  partievlar  clatset  of  ohUgaUon*  or  IxahiltUet. 
See  Bills  and  Notes,  §  527 ;   Chattel  Mortwi|es, 

§  235;   Insurance,  S  598;   Mortgages,  |  298. 
Price  of  land  sold,  see  Vendor  and  Purchaser, 

§1  168-184. 
Taxes,  see  Taxation,  $  529. 

I.  KKQUISITES  AND  SIHTIOIKNCT. 

Medinm  of  payment  of  wages,  see  Master  and 
Servant,  {  79. 

IV.  PI.EADINO,  EVIDENCE,  TBIAI., 
AND  REVIEW. 

f  59.  Payment  cannot  be  shown  in  defense 
of  an  action  unless  pleaded  by  defendant.— Bnth- 
erford  v.  Gaines  (Tex.  Civ.  App.)  866. 

PEDDLERS. 

See  Hawkers  and  Peddlers. 

PEDIGREE. 

Declarations  as  evidence,  see  Evidence,  H  283, 
288. 

PENAL  STATUTES. 

Construction  in  general,  see  Statutes,  {  24L 

PENALTIES. 

Under  contracts,  see  Damages,  S  80. 

For  particular  acta  or  omiMion*. 

Failure  of  railroad  company  to  furnish  informa- 
tion required  by  railroad  commission,  see 
Railroads,  §8  6,  9.  ^.     . 

Failure  or  refusal  of  carrier  to  furnish  shipping 
facilities  or  means  of  transportation,  see  Car- 
riers, §  20.  .  „.„ 

Nonpayment  of  tax,  see  Taxation,  f  848. 

Violation  of  regulations  by  carrier,  see  Carriers, 
§  2. 

Violations  of  usury  laws,  see  Usury,  |S  138- 
146. 

PENS. 

Care  required  of  carrier  as  to  furnishing  of  cat- 
tle pens,  see  Carriers,  §  210. 

Liability  of  carrier  for  placing  stock  in  infected 
pen,  see  Carriers,  §|  215,  217,  228. 

PERCOLATING  WATERS. 

See  Waters  and  Water  Courses,  §  107. 

PERFORMANCE. 

Ot  contract,  see  Contracts,  §  280. 
Of  contract  of  sale,  see  Sales,  §5  150-181 ;   Ven- 
dor and  Purchaser,  §§  129-184. 
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interstate   free 
see    Carriers, 


Care   required  of  carrier,  see  Carriers,  iS 

134.  ^      . 

Contributory  negligence  of  shipper,  see  Carriers. 

§  1-1-  ^      • 

Duties  and  liabilities  of  carriers,  see  Carriers. 

§§  110,  134. 

PERSONAL  INJURIES. 

Particular  causes  or  means  of  injury. 
See  Assault  and  Battery,  §5  3^3;    Negligence. 
Failure  to  deliver  telegram,  see  Telegraphs  and 
Telephones,  §  67. 
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Partieular  clatsei  of  periont  injured. 

Employe,  gee  Maater  and  Servant,  H  85-296. 

Passeoger,  see  Carriera.  §§  280-321. 

Person  on  or  near  railroad  tracks,  see  Rail- 
roads, §1  355-401. 

Traveler  on  highway,  see  Manicipal  Corpora- 
tions, M  755-822. 

Remediet. 
Measure  of  damages,  see  Damages,  {  85. 

PETITION. 

In  pleading,  see  Pleading,  |  49. 

PHOTOGRAPHS. 

As  evidence,  see  Evidence,  §  359. 

Judicial  notice  of  correctness  of  X-ray  photo- 
graphs, see  Evidence,  §  9. 

Photographs  used  as  exhibits  as  part  of  record, 
on  appeal  or  writ  of  error,  see  Appeal  and  Er- 
ror, §1  597,  655. 

PHYSICIANS  AND  SURGEONS. 

Expert  testimony  in  action  for  malpractice,  see 
Evidence,  {  506. 

I  18.  Plaintiff,  in  an  action  for  malpractice, 
held  entitled  to  recover  on  proving  one  of  the 
acts  of  negligence  alleged,  though  failing  to 
prove  another  act  of  negligence  alleged.— Sam- 
euls  T.  Willis  (Ky.)  339. 

S  18.    In  an  action  for  malpractice,  the  court 

firoperly  submitted  the  case  on  the  issue  of  neg- 
igence,  alleged  in  the  original  petition,  not- 
withstanding the  allegations  in  an  amended 
petition.— Sameuls   v.   Willis   (Ky.)  339. 

{  18.  In  an  action  for  malpractice,  the  ques- 
tion whether  defendant  exercised  proper  care 
held  for  the  jury.— Sameuls  v.  Willis  (Ky.)  339. 

§  18.  A  verdict  for  plaintiff  in  an  action  for 
malpractice  held  not  excessive.- Sameuls  t. 
WillU  (Ky.)  339. 

PICTURES. 

As  evioence,  see  Evidence,  $  359. 

PIPES. 

Prescriptive  right  to  maintain  water  pipes  In 
street,  see  Easements,  §  8. 

PLACE. 

Of  delivery  of  shipment,  see  Carriers,  {  84. 

PLEA. 

In  civil  actions,  see  Pleading,  f{  79-121. 

PLEADING. 

Amendment  of  pleadings,  effect  on  limitations, 
see  Limitation  of  Actions,  i  127. 

Applicability  of  instructions  to  pleadings,  see 
Trial,  M  251-2,->3. 

Conformity  of  judgment  to  pleadings,  see  Judg- 
ment, |§  249-251. 

Allegation  at  to  particular  fact*,  actt,  or  trant- 

actiong. 
See  Damages,  Si  143,  158;    Judgment,  g  949; 

Payment,  i  59;    Statutes,  §j  279-281. 
Statute  of  frauds,  see  Frauds,  Statute  of,  §  150. 


In  particular  actions  or  prooeedingt. 

See  Divorce,  {  104;  False  Imprisonment,  |  20; 
Libel  and  Slander,  §  93;  Partition,  {  55; 
Quieting  Title,  §8  39,  40;  Trespass  to  Try 
Title,  5  33:  Trover  and  Conversion,  i  32; 
Work  and   Labor,  {  22. 

For  breach  of  contract,  see  Contracts,  i{  338, 
346:   Sales,  |  413. 

Foreclosure,  see  Mortgages,  {  445. 

For  ejection  of  passenger  as  intruder,  see  Car- 
riers, g  380. 

For  failure  to  deliver  telegram,  see  Telegraphs 
and  Telephones,  |  65. 

For  injuries  caused  by  obstruction  of  highway, 
see  Highways,  g  184. 

For  injuries  caused  by  operation  of  railroad, 
see  Railroads,  |§  344,  345. 

For  injuries  caused  b^  operation  of  street  rail- 
road, see  Street  Railroads,  g  111. 

For  injuries  to  passenger,  see  Carriers,  {  314. 

For  injuries  to  servant,  see  Master  and  Serv- 
ant, §§  23G-264. 

For  loss  of  or  injuries  to  live  stock  shipment, 
see  Carriers,  §  227. 

For  loss  of  or  injuries  to  shipment,  see  Carriers, 
g  131. 

For  malpractice,  see  Physicians  and  Surgeons, 
§  18. 

Indictment  or  criminal  informatiott  or  com- 
plaint,  see   Indictment   and    Information. 

On  bill  or  note,  see  Bills  and  Notes,  |  489. 

On  injunction  bond,  see  Injunction,  g  250. 

To  cancel  written  instrument,  see  Cancellation 
of  Instruments,  fg  39-43. 

To  establish  lost  instrument,  see  Lost  Instru- 
ments, g  7. 

To  establish  or  enforce  right  of  exemption,  see 
Exemptions,  g   147. 

To  recover  taxes  paid,  see  Taxation,  g  043. 

To  set  aside  fraudulent  conve.vances,  see  Fraud- 
ulent Conveyances,  gg  263,  269. 

Jtevietc  of  deciiioni  and  pleading  in  appellate 
court*. 

Consideration  of  unsworn  answer  on  appeal  or 
writ  of  error,  see  Appeal  and  Error,  g  837. 

Harmless  error  in  rulings  on,  see  Appeal  and 
Error,  gg  1030-1043. 

Questions  presented  for  review  as  to  mlings  on, 
see  Appeal  and  Error,  g  679. 

Review  of  discretionary  rulings  on,  see  Appeal 
and  Error,  g  959. 

Review  of  rulings  on  as  dependent  on  presenta- 
tion in  lower  court  of  grounds  of  review,  see 
Appeal  and  Error,  gg  193-197. 

I.  FORM  Ain>  AliLXGATIOXS  IN 
OENEBAL. 

g  8.  A  petition  in  an  action  for  false  im- 
prisonment held  not  to  show  that  the  warrant 
under  which  plaintiff  was  arrested  was  illegal- 
ly issued. — Schooler  v.  Yancey  (Ky.)  940. 

g  8.  A  petition  in  an  action  for  false  im- 
prisonment held  insuflBcient- Schooler  v.  Yan- 
cey  (Ky.)  940. 

g  8.  Allegation  of  a  complaint  In  an  action 
for  conversion  of  property  held  merely  a  con- 
clusion of  the  pleader. — Lindale  Brick  Co.  v. 
Smith  (Tex.  Civ.  App.)  508. 

g  32.  Date  of  a  contract  held  to  be  pleaded. 
— Uecker  v.  Zuercher  (Tex.  Civ.  App.)  149. 

U.  DE0X.ARATION,   OOMPUUMT,   PE- 
TITION, OB  STATEBIENT. 

Complaint  in  foreclosure,  see  Mortgages,  g  445. 
Petition   in   action   for  injuries   to  servant,  see 
Master  and  Servant,  gg  256-257. 
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f  49.  The  character  of  an  action  is  deter- 
mined from  the  express  averments  of  the  peti- 
tion.—Kellerman  Contracting  Co.  t.  Chicago 
House  Wrecidng  Co.  (Mo.  App.)  99. 

I  49.  A  petition  held  to  declare  on  a  written 
contract  of  sale  of  buildings  on  the  grounds  of 
the  Louisiana  Purchase  Exposition,  and  to 
adopt  the  theory  that  defendant  thereby  under- 
took to  clear  them  away  and  bring  the  site 
back  into  a  state  of  nature,  as  the  German  kot- 
ernment  and  plaintiff  had  agreed  to  do. — Kel- 
lerman Contracting  Co.  r.  Chicago  House 
Wrecking  Co.  (Mo.  App.)  99. 

m.   PI.EA  OR  AKSWER.  OROBS-OOM- 
PIJONT.  AND  AFFIDAVIT 
OF  DEFENSE. 

Consideration  of  nnswom  answer  on  appeal  or 
writ  of  error,  see  Appeal  and  Error,  t  837. 

In  suit  to  cancel  written  instruments,  see  C!an- 
cellation  of  Instruments,  {  39. 

(A)  DEFENSEJS  IN  GENERAL. 

i  79.  Under  Rev.  St  1899,  i  604  (Ann.  St. 
1906,  p.  631),  defendant  is  entitled  to  but  one 
answer  which  must  contain  all  his  matter  of 
defense  and  counterclaim. — Stevens  v.  Fitzpat- 
rick  (Mo.)  51. 

(B)  DILATORY  PLEAS  AND  MATTER  IN 
ABATEMENT. 

i  106.  A  plea  in  abatement  held  not  to  pre- 
sent the  question  of  the  pendency  of  another 
suit  on  the  same  cause  of  action. — Holland  v. 
Western  Bank  &  Trust  Co.  (Tex.  Civ.  App.) 
218. 

(C)   TRAVERSES  OR  DENIALS  AND 

ADMISSIONS. 

§  121.  -  A  denial  of  knowledge  or  information 
sufficient  to  form  a  belief  is  not  a  good  plea 
as  to  the  facts  within  defendant's  knowledge. 
—Kentucky  Coal  Mining  Co.  t.  Mattlngly  (Ky.) 
350. 

rv.  REPLICATION  OR  REPI.T  AND 
■TTBSEQUENT  PX.EADINOS. 

{  180.  Plaintiff  must  recover,  if  at  all,  on 
the  cause  of  action  stated  in  the  petition,  and 
not  on  one  stated  in  the  reply.— Mathieson  v. 
St.  Louis  &  S.  F.  By.  Co.  (Mo.)  9. 

V.  DEMURRER  OR  EXCEPTION. 

I  192.  A  defect  in  a  pleading  arising  from 
its  failure  to  contain  a  sufficiently  definite  state- 
ment of  the  cause  of  action  relied  on  can  only 
be  reached  by  a  motion  to  make  more  definite 
and  certain,  and  not  by  demurrer.— Greer  v. 
Strozier  (Ark.)  400. 

{  205.  A  general  demurrer  to  a  petition  in 
intervention  filed  by  a  trustee  in  biinkruptcy, 
claiming  an  estate  created  by  will,  questions  the 
suftleieney  of  the  petition  to  show  that  testa- 
tor died  before  the  adjudication  in  bankruptcy. 
— Ilacketfs  Ex'rs  v.  Hackett's  Trustee  (Ky.) 
377. 

(  214.  The  allegations  of  the  complaint  mast 
be  taken  as  true  on  a  demurrer  thereto.— Greer 
v.  Strozier  (Ark.)  400. 

S  218.  L'nder  Kirby's  Dig.  i  Ol.S",  a  court 
rendering  a  decree  granting  the  relief  prayed 
for  on  overruling  a  demurrer  to  the  complaint 
cannot  award  damages  without  proof  thereof.^ 
Greer  v.  Strozier  (Ark.)  400. 

VZ.  AMENDED  AND  SVPFUBlfENTAXi 
PI^ADINOS  AND  REPIiEADER. 

Effect  of  abatement  of  original  action  on  new 
cause  of  action  set  up  by  amendment,  see 
Abatement  and  Revival,  {  58. 


{  248.  In  an  action  under  Rev.  St.  1899,  If 
3431.  3432  (Ann.  St.  1906,  pp.  1969.  1970).  an 
amended  petition  held  to  be  a  departure  from 
the  original  petition,  and  that  it  was  error  to 
allow  recovery  under  l)oth  petitions. — Jones  t. 
Whitney  (Mo.  App.)  1180. 

f  258.  Court  held  to  have  acted  within  its 
discretion  in  denying  a  trial  amendment  to  an 
answer  stating  same  defense. — Fieasier  v.  Har- 
rison (Mo.  App.)  108. 

{  279.  A  supplemental  petition  filed  in  reply 
to  the  answer  is  a  part  of  the  pleadings,  though 
a  subsequent  amendment  to  the  original  peti- 
tion is  presented. — Hicks  v.  Stewart  &  Tem- 
pleton  (Tex.  Civ.  App.)  206. 

Vn.  SIONATimE  AND  VERIFICATION. 

Consideration  of  unsworn  answer  on  appeal  or 
writ  of  error,  see  Appeal  and  Error,  |  837. 

i  291.  Evidence  tending  to  show  that  a 
broker  signed  a  contract  without  authority  may 
l>e  introduced,  though  the  execution  of  the  con- 
tract is  not  denied  under  oath.— Floresville  Oil 
&  Mfg.  Co.  T.  Texas  Refining  Co.  (Tex.  Civ. 
App.)  194. 

Vm.  PROFERT,  OYER,  AND  EX- 
HIB^S. 

Exhibits  as  part  of  record  on  appeal  or  writ 
of  error,  see  Appeal  and  Error,  {  510. 

XI.  MOTIONS. 

{  S64.  Refusal  to  strike  matter  from  an  an- 
swer as  immaterial  held  not  error,  where,  in 
view  of  an  issue  of  ratification  raised  by  the 
answer,  it  did  not  then  appear  immaterial. — 
Uecker  v.  Zuercher  (Tex.  Civ.  App.)  149. 

xn.  ISSUES,  PROOF,  AND  VARIANCE. 

In  particular  actU>n$  or  proceeding*. 
For  injuries  to  servant,  see  Master  and  Servant, 

I  264. 
For  malpractice,  see  Physicians  and  Surgeons, 

118. 
On  bill  or  note,  see  Bills  and  Notes.  S  489. 
To  cancel  written  instrument,  see  Cancellation 

of  Instruments,  {  43. 

§  376  Where  the  answer  pleads  the  entir» 
statute  on  which  the  action  is  founded,  and 
the  reply  admits  the  truthfulness  of  such  plea, 
the  entire  statute  is  before  the  court.— Mathie- 
son V.  St.  Louis  &  S.  F.  Ry.  Co.  (Mo.)  9. 

I  380.  Evidence,  in  an  action  to  recover  pos- 
session of  property,  held  admissible  to  show  that 
defendants  were  not  innocent  purchasers. — Par- 
lin  &  Orendorff  Co.  v.  Glover  (Tex.  Civ.  App.) 
731. 

Xni.  DEFECTS   AND    OBJECTIONS, 
WAIVER,  AND  AIDER  BT  VER- 
DICT OR  JUDGMENT. 

{  403.  The  defect  in  a  pleading  held  cured  by 
another  pleading  authorizing  the  relief  award- 
ed.-Wright  V.  Hooker  (Tex.  Civ.  App.)  765. 

I  408.  Under  Civ.  Code  Prac.  I  93.  a  defend- 
ant answering  to  the  merits  before  having  his 
general  demurrer  to  the  petition  disposed  of 
held  not  to  waive  the  defects  in  the  petition.— 
Schooler  v.  Yancey  (Ky.)  940. 

I  409.  A  defendant  goini;  to  trial  on  his 
cross-complaint  without  insisting  on  an  an- 
swer, and  treating  the  allegations  thereof  as 
having  been  made  issues  in  the  cause,  waives 
the  filing  of  an  answer.— West  v.  Burkes  (Ark.) 
397. 

i  409.  A  failure  to  object  to  an  immaterial 
allegation   in  an   answer  or  the  admission    of 
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testimony  in  aupport  thereof  held  not  to  ren- 
der it  material.— Hall  t.  Parry  (Tez.  Oir.  App.) 
561. 

{  420.  An  objection  to  a  petition  held  waiv- 
ed by  answering  and  proceeding  to  trial. — 
Jones  T.  Springfield  Traction  Co.  (Mo.  App.) 
675. 

I  433.  An  objection  that  a  petition  fails  to 
state  a  cause  of  action  held  to  relate  to  its  suf- 
ficiency after  verdict,  where  defendant  answers 
and  goes  to  trial. — Jones  v.  Springfield  Traction 
Co.  (Mo.  App.)  675. 

S  433.  Petition,  in  an  action  against  the  car- 
rier for  injuries  to  a  passenger,  held  to  suffi- 
ciently allege  knowledge  of  defendant's  serv- 
ants that  plaintiff  was  in  the  act  of  alighting 
from  the  car  when  the  car  was  started.— Jones 
T.   Springfield  Traction  O.  (Mo.  App.)  675. 

PLEDGES. 

§  58.  One  held  the  legal  owner  of  a  note 
entitled  to  sue  the  maker  and  the  independent 
executrix  of  the  deceased  payee  on  his  in- 
dorsement of  the  note. — Goodwin  &  McFarland 
T.  Burton  (Tei.  Civ.  App.)  587. 

POLICY. 

Of  insurance,  see  Insurance. 

POLITICAL  RIGHTS. 

Suffrage,  see  Elections. 

POLLUTION. 

Of  subterranean  waters,  see  Waters  and  Water 
Courses,  {  107. 

POSSESSION. 

See  Adverse  Possession. 

POWERS. 

Creation  by  will,  see  Wills,  §S  681,  693. 
Of  attorney,  see  Principal  and  Agent. 

PRACTICE. 

In  particular  civil  actions  or  proceeding*. 
See    Divorce,    |i    104.    197 :    Habeas   Corpus,   f 
113 ;    Mandamus,   §§    153-104 ;    Trespass   to 
Try  Title,  {g  25-47 ;   Trover  and  Conversion, 

I  32. 

Particular  proceedinss  in  actions. 

See  Abatement  and  Revival ;  Appearance;  Costs ; 
Damages,  §§  143-228 ;  Depositions ;  Dismiss- 
al and  Nonsuit ;  Kvidence ;  Execution ;  Judg- 
ment; Judicial  Sales;  Jury;  Limitation  of 
Actions;  Parties;  Pleading;  Process;  Ref- 
erence; Removal  of  Causes;  Stipulations; 
Trial ;   Venue. 

Verdict,  see  Trial,  }  352. 

Particular  remedies  in  or  incident  to  actions. 
See  Attachment;  Garnishment ;  Injunction;  Seq- 
uestration; Tender. 

Procedure  in  criminal  prosecutions. 
See  Bail,  f|  56-77;    Criminal  Law. 
For  offenses  against  liquor  laws,  see  Intoxicat- 
ing Liquors,  $  233. 

Procedure  in  enercise  of  special  or  limited  juris- 
diction. 
In  equity,  see  Equity. 
In  justices'  courts,  see  Justices  of  the  Peace, 

II  73-135. 

Procedure  in  or  by  particular  courts  or  tribunals. 
See  Courts. 


Procedure  on  review. 
See  Appeal  and  Error:    Exceptions,  Bill  of; 
Justices  of  the  Peace,  |f  141,  174 ;  New  Trial. 

PREFERENCES. 

Effect  of  proceedings  in  -  bankruptcy,  see  Bank- 
ruptcy, I  188. 
Granted  by  carrier,  see  Carriers,  {J  13,  32. 

PREJUDICE. 

Ground  for  reversal  in  civil  actions,  see  Appeal 
and  Error,  i{  1027-1074. 

PRELIMINARY  INJUNCTION. 

See  Injunction,  i  145. 

PREMIUMS. 

For  insurance,  see  Insurance,  f  183. 

PRESCRIPTION. 

Acquisition  of  easement,  see  Easements,  {  5. 
Aniuisition  of  rights,  see  Adverse  Possession, 
§«  8,  13. 

PRESUMPTIONS. 

As  to  jurisdiction  of  court,  see  Courts,  g  35. 
In  civil  actions,  see  E^vidence,  U  66-83. 
In  criminal  prosecutions,  see  Homicide,  {  146. 
In    favor    of   constitutionality    of   statute,    see 

Constitutional  Law,  i  48. 
On  appeal  or  error,  see  Appeal  and  Error,  {g 

PRINCIPAL  AND  AGENT. 

See  Mercantile  Agencies,  §  1. 

Admissions  by  agent,  see  Evidence,  {g  241-253. 

Agency  in  particular  relations,  ofices,  or  oc- 
cupations. 
See  Attorney   and  Client;    Brokers. 
Agency  of  partner  for  firm,  see  Partnership,  g 

157. 
Corporate  agents,  see  Corporations,  gg  281,  432. 

I.   THE  RELATION. 

(A)  CREATION  AND  EXISTENCE. 
g  23.  Evidence  held  to  show  that  a  person 
to  whom  plaintiffs  had  delivered  an  account 
against  third  persons,  and  who  had  promised  to 
pay  it,  was  not  acting  as  agent  of  defendants.— 
Mitchell  V.  Chick  (Mo.  App.)  517. 

g  24.  Evidence  held  to  raise  a  presumption 
of  fact  that  a  power  of  attorney  was  executed, 
warranting  the  submission  of  the  question  to  the 
jury.— Loughridge  v.  Ball  (Ky.)  321. 

(B)  TERMINATION. 

g  43.  If  a  person  who  bad  authorized  an- 
other as  his  agent  to  convey  land  died  before 
the  agent  executed  a  deed  therefor,  his  death 
revoked  the  agent's  authority,  and  his  subse- 
quent deed  was  void,  and  conveyed  no  title. — 
Wall  V.  Lubbock  (Tex.  Civ.  App.)  886. 

II.  MXTTITAIi  BIGHTS,  DITTIES,  AITO 
LIABILITIES. 

(A)  EXECUTION  OF  AGENCY. 

g  60.  An  agent's  contract  held  not  a  fraud 
on  his  principal  because  of  the  agent's  interest 
in  property  used  by  the  contractor. — Dayton 
Lumber  Co.  v.  Stockdale  (Tex.  Civ.  App.)  805. 

g  71.  Where  defendant,  plaintiff's  agent  for 
the  purchase  of  land,  fraudulently  induced  plain- 
tiff to  pay  a  certain  price  therefor,  defendant 
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ages  through  deceit,  plaintiff  held  entitled  to  go 
to  the  jury  on  the  questions  of  the  existence  of 
a  confidential  relation  between  him  and  defend- 
ant, and  of  the  fraudulent  breach  of  the  duties 
of  that  relation.— Clinkscales  v.  Clark  (Mo. 
App.)  1182. 

(B)  COMPENSATION  AND  LIEN   OF 
AGENT. 

i  82.  Compensation  allowed  to  agent  having 
care  of  realty  held  excessive. — Nickell  v.  Nickell 
(Ky.)  966. 

in.   RIGHTS  AND  LIABILITIES  AS  TO 
THIRD  PERSONS. 

(A)  POWERS  OF  AGENT. 

(  119.  Where  a  deed  in  person's  chain  of 
title  to  land  was  void  because  the  authority  of 
the  agent  of  the  owner,  who  executed  it  had 
been  revoked  by  the  owner's  death,  the  agent's 
authority  to  convey  could  not  be  presumed  from 
mere  lapse  of  time. — Wall  v.  Lubbock  (Tex.  Civ. 
App.)   886. 

i  121.  The  testimony  of  an  agent  in  an  ac- 
tion by  a  third  person  against  the  principal  as 
to  the  extent  of  his  agency  is  admissible  on 
such  issue.— Bainey  v.  Kemp  (Tex.  Civ.  App.) 
630. 

i  136.  Where  agents  contracted  for  the  sale 
of  property  agreeing  to  accept  as  a  first  pay- 
ment an  assignment  of  an  account  against  a 
third  person,  as  cash,  the  contract  to  be  sub- 
ject to  approval  of  their  principal,  and  the 
principal  refused  to  ratify  it,  the  agents  were 
not  obliged  to  repay  to  the  purchaser  the  face 
of  the  account,  but  only  to  return  the  account 
itself.- Mitchell  v.  Chick  (Mo.  App.)  517. 

(C)    UNAUTHORIZED    AND    WRONGFUL 
ACTS, 
i  159.     A  principal  is  not  responsible  for  the 
personal    malice   of   his   agent. — Little   v.   Rich 
(Tex.  Civ.  App.)  1077. 

(E)  NOTICE  TO  AGENT. 

S  179.  Where  an  agent  of  the  payee  of  a  note 
received  a  payment  from  the  maker  with  knowl- 
edge of  the  insolvency  of  the  maker,  the  payee 
was  chargeable  therewith,  though  the  agent 
learned  ol  the  maker's  insolvency  prior  to  the 
beginning  of  his  agency. — Wright  v.  Hooker 
(Tex.  Civ.  App.)  765. 

8  180.  Rtile  that  a  principal  is  chargeable 
with  notice  of  facts  known  to  his  agent  held 
not  to  apply  if  an  agent  sold  to  bis  principal 
land  in  which  he  had  an  interest  which  would 
likely  lead  him  to  conceal  bis  knowledge. — La 
Brie  v.  Cartwright  (Tex.  Civ.  App.)  785. 

(P)  ACTIONS. 
i  195.    Parties  held  not  entitled  as  matter  of 
law  to  a  judgment  upon  facts  found  by  the  jury. 
—Wall  V.  Lubbock  (Tex.  Civ.  App.)  886. 

PRINCIPAL  AND  SURETY. 

Liabilities   of  sureties  on  injunction  bond,   see 

Injunction,  §§  250,  252. 
Liabilities  of  sureties  on  bail  bond,  see  Bail. 
Liabilities  on  bonds  for  performance  of  duties 

of  trust  or  office,  see  Trusts,  §  378. 

I.   CBEATION   AND   EXISTENCE   OF 
RELATION. 

(A)  BETWEEN  INDIVIDUALS. 

8  26.  A  party  who  cashed  a  negotiable  note 
for  the  malier  held  not  entitled  to  recover  against 


I  59.  A  contract  of  a  surety  must  be  con- 
strued, like  any  other  contract,  according  to  the 
intention  of  the  parties. — Chicai^  Crayon  Co. 
V.  McNamara  (Mo.  App.)  118. 

I  69.  Where  a  contract  is  susceptible  of  two 
constructions,  the  one  most  favorable  to  the 
secured  party  should  be  adopted,  if  consistent 
with  the  object  for  which  the  bond  is  given. — 
Chicago  Crayon  Co.  v.  McNamara  (Mo.  App.) 
118. 

m.  DISCHARGE  OF  SURETY. 

§  100.  Failure  of  parties  to  a  building  con- 
tract to  sign  agreed  changes  indorsed  on  the  con- 
tract heUt  not  to  release  the  surety  on  the  con- 
tractor's bond.— Illinois  Surety  Co.  v.  Garrard 
Hotel  Co.  (Ky.)  967. 

i  117.  Where  a  contractor's  bond  obligated 
the  surety  to  protect  the  owner  from  liens,  the 
owner  was  entitled,  in  good  faith,  to  discharge 
debts  that  might  have  been  asserted  as  liens 
against  the  property. — Illinois  Surety  Co.  v.  Gar- 
^■ard  Hotel  Co.  (Ky.)  967. 

rv.  REBCEDIES  OF  CREDITORS. 

§  139.  Under  a  building  contract  and  a  con- 
tractor's bond,  notice  of  default  in  the  com- 
pletion of  the  building  held  given  the  surety  on 
the  bond  in  time.— Illmois  Surety  Co.  v.  Garrard 
Hotel  Co.  (Ky.)  967. 

PRIORITIES. 

Of  mortgages,  see  Chattel  Mortgages,  $  150. 

PRIVATE  NUISANCES. 

See  Nuisance,  §§  10,  23. 

PRIVATE  ROADS. 

Rights  of  way,  see  Easements. 

PRIVILEGE 

Of  married  women,  see  Husband  and  Wife,  i 

69^. 
Of  witness  as  to  testimony,  see  Witnesses,  fS 

301-309. 

PRIVILEGED  COMMUNICATIONS. 

Defamatory  communications,  see  Libel  and 
Slander,  g  45. 

PRIVITY. 

Admissions  by  privies,  see  Evidence,  $  230. 

PROBABLE  CAUSE. 

For  prosecution,  see  Malicious  Prosecution,  { 
25. 

PROBATE. 

Of  will,  see  Wills,  §§  300-354. 

PROCEDURE. 

See  cross-references  under  Practice. 

PROCESS. 

Effect  of  appearance,  see  Appearance. 

Necessity  of  summoning  infant  defendant  be- 
fore appointment  of  guardian  ad  litem,  see 
Infants.  §  80. 

To  sustain  judgment,  see  Judgment.  8  17. 
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In  partioulor  actiont  or  proceeding*. 
On  api>eal,  see  Appeal  and  Error,  {  401. 
On  insurance  policy,  see  Insurance,  8  626- 

Particular  form*  of  xcriU  or  other  proceu. 
See  Arrest ;    Execution ;  Garnishment ;   Injunc- 
tion ;    Mandamus ;    Sequestration. 

I.  HATUBE.   ISSTTANCE,   KEQUISITES, 
Ain>  VAUDITT. 

S  1.  The  office  of  a  summons  is  to  bring  the 
defendant  to  whom  it  is  directed  into  court  to  an- 
swer plaintiff's  petition.— Pacific  Mut.  Life  Ins. 
Co.  of  California  v.  Mansur  (Mo.  App.)  1193. 

§  45.  An  alias  summons  is  issued  when  the 
original  summons  has  not  produced  its  effect  be- 
cause defective  in  form  or  manner  of  service, 
and,  when  issued  and  served,  the  second  writ  su- 
persedes the  first,  and  defects  in  the  first  can- 
not be  pleaded  in  abatement  of  the  second. — 
Pacific  Mut.  Life  Ins.  Co.  of  California  v.  Man- 
sur (Mo.  App.)  1193. 

§  45.  Where,  after  original  summons  was 
served,  defendant  did  not  appear,  and  the  court 
made  an  order  of  record  that  an  alias  summons 
issue,  and  no  alias  summons  was  issued  nor  the 
order  set  aside,  the  court  had  no  jurisdiction  to 
hear  the  case  on  the  original  service. — Pacific 
Mat.  Life  Ins.  Co.  of  California  t.  Mansur  (Mo. 
App.)  1193. 

n.   SEBVIOK 

(O  PUBLICATION  OK  OTHEB  NOTICE. 

{  87.  Personal  service  having  been  obtained 
on  a  resident  beneficiary  association  in  a  suit  to 
restrain  a  merger  with  a  foreign  association, 
and  the  resident  society's  assets  being  impound- 
ed by  injunction,  the  court  acquired  jurisdiction, 
though  the  nonresident  society  was  served  by 
publication  only. — Knapp  v.  Supreme  Comman- 
dery.  United  Order  of  tne  Golden  Cross  of  the 
World  (Tenn.)  390. 

PROFANE  LANGUAGE 

See  Blasphemy. 

PROHIBITION. 

Of  traffic  in  intoxicating  liquors,  see  Intoxica- 
ting Liquors. 

PROMISSORY  notes:  ' 

See  Bills  and  Notes. 

PROOF. 

Of  loss  insured  against,  see  Insurance,  §{  538- 
561. 

PROPERTY. 

Constitutional  guaranties  of  rights  of  property, 
see  Constitutional  Law,  §S  267.  303. 

Particular  species  of  property. 
See  Mines  and  Minerals. 
Logs  or  lumber,  see  Logs  and  Logging. 

Transfers  and  other  matters  affecting  title. 
See  Adverse  Possession. 
Best  and  secondary  evidence  as  to  title,  see 

Evidence,  §  158. 
Dedication  to  public  use,  see  Dedication. 
Taking  for  public  use,  see  Eminent  DomainI 

PROPOSITIONS. 

In  briefs  under  assignment  of  errors,  see  Ap- 
peal and  Error.  $  742. 


PROSECUTING  ATTORNEYS. 

See  District  and  Prosecuting  Attorneys. 

PROVINCE  OF  COURT  AND  JURY. 

In  civil  acUon,  see  Trial,  gg  191-200. 
In  criminal  prosecutions,  see  Criminal  Law,  {{ 
753-763. 

PROVOCATION. 

For  homicide,  see  Homicide,  H  43,  295. 

PROXIMATE  CAUSE. 

Direct  or  remote  consequences  of  injury,  see 
Damages,  §§  20-54. 

Of  injury,  see  Negligence,  H  5S,  60. 

Of  injury  from  telephone  pole  on  highway,  see 
Telegraphs  and  Telephones,  g  15. 

Proximate  or  remote  consequences  of  injury 
from  failure  to  deliver  telegram,  see  Tele- 
graphs and  Telephones,  §  67. 

PUBLICATION. 

Service  of  process,  see  Process,  {  87. 

PUBLIC  BUILDINGS. 

See  Counties,  U  104,  108. 
Liens  for  construction  of,  see  Mechanics'  Liens, 
113. 

PUBLIC  DEBT. 

See  Counties,  {  196;  Municipal  Corporations, 
K  978,  981 ;  Schools  and  School  Districts,  K 
97-103. 

PUBLIC  IMPROVEMENTS. 

By  municipalities,  see  Municipal  Corporations, 

PUBLIC  LANDS. 

Mineral  lands,  see  Mines  and  Minerals,  S  49. 

n.   SUBVET  AMD  DISPOSAI.  OF  I.Ain>S 
OF  UNITED  STATES. 

(F)  SWAMP  AND  OVERFLOWED  LANDS. 

Right  of  dower  in  land  dedicated  for  county 
seat  before  conveyance  to  husband  of  claim- 
ant, see  Dower,  J  12. 

m.  DISPOSAI.  OF  LANDS  OF  THE 
STATES. 

Certified  copies  of  transfer  of  lease  of  school 
lands  as  evidence,  see  Evidence,  {  342. 

i  173.  Under  Laws  1905,  p.  160,  c.  103,  { 
2,  an  application  for  the  purchase  of  school 
land  before  the  date  fixed  by  the  Land  Commis- 
sioner for  such  sale  is  void. — Fine  v.  Robison 
(Tex.)  126. 

S  175.  Rev.  St.  1895,  art  4269.  construed  to 
mean  that  the  calls  in  a  survey  of  school  lands 
will  not  be  affected  by  mistakes  of  the  surveyor 
as  to  distances. — Lewright  v.  Travis  County 
(Tex.  Civ.  App.)  725. 

i  178.  A  transfer  of  a  lease  of  public  lands 
is  authorized  to  be  filed  in  the  land  office,  with- 
out being  acknowledged  by  the  grantor  or  re- 
corded in  the  county  where  the  land  is. — McKee 
v.  West  (Tex.  Civ.  App.)  1135. 

PUBLIC  NUISANCES. 

See  Nuisance.  $  61. 
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PUBLIC  SCHOOLS. 

See  Schools  and  School  Districts,  U  13-103. 

PUBLIC  SERVICE  CORPORATIONS. 

See  Carriers;  Railroads;  Street  Railroads; 
Telegraphs  and  Telephones. 

Gas  companies,  see  Gas. 

Water  companies,  see  Waters  and  Water  Cours- 
es, iS  183-206. 

PUBLIC  USE. 

Dedication  of  property,  see  Dedication. 
Taking  propertiy  for  public  use,  see  Eminent 
Domain. 

PUBLIC  WATER  SUPPLY. 

See  Waters  and  Water  Courses,  §S  183-206. 

PUNISHMENT. 

For  violation  of  injunction,  see  Injunction,  S 
oift 

QUALIFICATION. 

Of  Yoters,  see  Elections,  |  60. 

QUANTUM  MERUIT. 

See  Work  and  Labor. 

QUARANTINE.  . 

Regulations  as  to  animals,  effect  on  liability  of 
carrier,  see  Carriers,  {  215. 

QUASHING. 

Attachment,  see  Attachment,  SS  228,  232. 
Execution,  see  Execution,  §  171. 
Indictment  or  information,  see  Indictment  and 
Information,  {  140 

QUESTIONS  FOR  JURY. 

In  civil  actions,  see  Trial,  $§  1.39-143. 
In  criminal  prosecutions,  see  Criminal  Law.  H 
753-763 ;  Homicide  §  268. 

QUIETING  TITLE. 

X.    RIGHT  OF  ACTION  AHB  DEFENSES. 

{  7.  Complainant  in  a  suit  to  quiet  title  held 
entitled  to  question  whether  an  extension  of 
time  to  remove  timber  had  been  given. — Chiiders 
V.  Wm.  H.  Coleman  Co.  (Tenn.)  1018. 

{  10.  In  an  action  to  quiet  title,  plaintiff 
must  succeed,  if  at  all,  on  the  strength  of  his 
own  title,  and  not  on  the  weakness  of  defend- 
ant's title.— McMillan  r.  Morgau  (Ark.)  407. 

II.   PROCEEDINGS  AND  BELIEF. 

Confoniiity   of   judgment   to    issues,    see   Judg- 

mont,  §  2.51. 
Real  party  in  interest,  see  Parties,  §  6. 

§  30.  A  corporation  to  whom  plaintiffs  hus- 
band had  contracted  to  sell  land  held  properly 
joined  as  a  defendant  in  an  action  to  quiet  ti- 
tle and  restore  a  lost  deed  to  the  laud. — Stevens 
V.  Fitzpatrick  (JIo.)  51. 

§  .39.  In  an  action  to  quiet  title,  an  allegation 
held  not  sufficient  to  support  a  judfrinent  for 
defendant.— Stevens   v.   Fitzpatrick   (Mo.)   51. 


tiff  to  land  claimed  to  have  been  purchased  and 
paid  for  by  plaintiffs  husband,  and  title  taken 
in  the  name  of  defendant's  ancestor,  proof  of 
facts  showing  the  resulting  trust  and  that  plain- 
tiff's husband  had  been  in  i>osse8sion  for  21 
years    was    sufficient,     without    showing      that 

Elaintiff  was  in  possession  when  the  action   was 
egun.— Stevens  v.  Fitzpatrick  (Mo.)  51. 

g  52.  In  an  action  to  quiet  title  held  not 
error  not  to  mention  defendant's  cross-bill  in 
the  final  decree.— Stevens  v.  Fitzpatrick  (Mo.) 
61. 

RAILINGS. 

Injuries   to  passeneer  caused   by   railinK   near 
track  of  street  railroad,  see  Carriers,  i  317. 

RAILROADS. 

See  Street"  Railroads. 

As  employers,  see  Master  and  Servant. 

Carriage  of  goods  and  passengers,  see  Carriers. 

I.  CONTROI.  AND  REGULATION  IK 
GENERAL. 

I  6.  Rev.  St.  1895,  art.  4571,  imposing  a 
penalty  for  the  failure  of  a  railroad  company 
or  its  officers  to  furnish  information  requirwl  by 
the  Railroad  Commission,  is  highly  penal  and 
must  be  strictly  construed.— State  v.  Golf,  C 
&  S.  P.  R.  Co.  (Tex.  Civ.  App.)  736. 

i  9.    Rev.    St.    1895,   art.   4571,   imiiiosing   a 

penalty  for  the  failure  of  a  railroad  company  or 
Its  officers  to  furnish  information  requested  by 
the  Railroad  Commission,  construed,  and  held 
that  the  commission  must  furnish  blanks  callini; 
for  the  information  desired.— State  v.  Gulf,  C  & 
S.  F.  R.  Co.  (Tex.  Civ.  App.)  736. 

IV.  LOCATION    OF    ROAD,    TERBONI. 
AND    STATIONS. 

Legality  of  contract  by  section  foreman  to  pro- 
cure switch  track  to  be  constructed  at  a  speci- 
fied place,  see  Contracts,  §  108. 

VL  CONSTRUCTION,    BCAINTENANCE, 
AND  EQTnPMENT. 

Assumption  by  judge  as  to  facts  in  instructions 
in  action  for  injuries  from  failure  to  maintain 
proper  culverts,  see  Trial,  f  191. 

Right  of  purchaser  of  land  to  sue  for  injuries 
caused  by  diversion  of  water  by  railroad  prior 
to  purchase,  see  Vendor  and  Purchaser,  {  21S. 

i  113.  Under  Rev.  St.  1S95,  art.  4436.  the 
duty  of  a  railroad  to  maintain  culverts  neces- 
sary for  proper  drainage  held  absolute,  and  not 
merely  to  exercise  ordinary  care  to  maintain 
the  same.— Ft.  Worth  &  D.  C.  Ry.  Co.  v.  Suter 
(Tex.  Civ.  App.)  215. 

§  114.  In  an  action  against  a  railroad  for 
damages  from  an  overflow  resulting  from  de- 
fendant's failure  to  maintain  proper  culvens, 
as  required  by  Rev.  St.  1895,  art.  4-136.  an  in- 
struction making  defendant's  duty  to  maint.nin 
the  culverts  absolute  held  not  erroneous. — Kt. 
Worth  &  D.  C.  Ry.  Co.  v.  Suter  (Tex.  Civ. 
App.)  215. 

I  114.  In  an  action  against  n  railroad  for 
damages  from  an  overflow  alleged  to  have  re- 
sulted from  defendant's  failure  to  maintain 
proper  culverts,  a  special  charge  as  to  damaKM 
held  properly  refused;  the  damages  being  snffi- 
riently  limited  by  the  charge  given. — Ft.  Worth 
&  I>.  C.  Ky.  t'o.  v.  Suter  (Te.\.  Civ.  App.)  21."). 
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X.  OPERATION. 

(A)  DUTY  TO  OPERATE. 

I  222.  One  entitled  to  an  injunction  reatrain- 
ing  a  railway  company  from  continuing  a  nui- 
sance by  using  streets  for  switching  purposes 
held  required  to  act  witliin  a  reasonable  time 
after  the  creation  of  the  nuisance. — Galveston, 
H.  &  S.  A.  Ry.  Co.  t.  De  Groff  (Tex.)  134. 

t  222.  The  delay  in  instituting  a  suit  to  re- 
strain a  railway  company  from  using  tracks  in 
a  street  held  unreasonable,  requiring  the  court 
to  deny  an  injunction.— Galveston,  H.  &  8.  A. 
Ry.  Co.  V.  De  GrofE  (Tex.)  134. 

{  222.  The  court,  in  determining  the  pro- 
priety of  restraining  a  railway  company  from 
using  its  trades  in  a  street  for  railway  purposes, 
on  the  ground  that  the  same  creates  a  nuisance 
to  the  injury  of  an  individual,  held  required  to 
consider  the  relative  injury  to  the  individual 
and  that  which  would  be  inflicted  on  the  com- 
pany and  the  public  by  granting  the  injunction. 
—Galveston.  H.  &  S.  A.  Ry.  Co.  v.  De  Groft 
(lex.)  134. 

I  222.  An  individual  held  not  entitled  to 
maintain  a  suit  for  an  injunction  to  restrain  a 
railway  company  from  using  tracks  in  a  street, 
but  the  individual  should  be  remitted  to  bis  ac- 
tion for  damages.— Galveston,  H.  &  S.  A.  Ry. 
Co.  V.  De  Groft  (Tex.)  134. 

(B)  STATUTORY,   MUNICIPAL,  AND  OF- 
FICIAL REGULATIONS. 

Actions  for  wrongful  death,  see  Death,  {  14. 

(D)  INJURIES  TO  LICENSEES  OR  TRES- 
PASSERS IN  GENERAL. 

!  273'!^.  A  railroad  company's  duty  to  a 
trespasser  is  only  the  use  of  reasonable  care  not 
to  injure  him  after  discovery  that  he  is  in  im- 
minent danger.— Hall  v.  Missouri  Pac.  Ry.  Co. 
(Mo.)  56. 

{  275.  Where  third  persona  are  permitted  to 
load  a  railroad  car,  it  is  negligence  for  the  rail- 
road company  to  move  the  car  without  first  no- 
tifying them.— Louisville  &  N.  R.  Co.  v.  Crow 
<Ky.)  360. 

f  275.  The  act  of  a  brakeman  in  directing 
plaintiff  to  get  upon  a  moving  car  and  set  the 
brakes  held  beyond  bis  authority,  and  not  to 
change  the  relation  of  plaint'ifF  to  defendant 
railroad  company  from  trespasser  to  that  of 
employ^  or  licensee.— Hall  v.  Missouri  Pac.  Ry. 
Co.  (Mo.)  56. 

{  275. '  Plaintiff  held  not  entitled  to  recover 
for  injuries  sustained  by  jumping  in  front  of  a 
moving  car  which  he  knew  could  not  be  stopped 
by  the  brake,  unless  he  did  so  to  rescue  his 
fellow  servant  on  the  car  from  a  position  of  dan- 
ger.—Texas  &  P.  Ry.  Co.  T.  Brooks  (Tex.  Civ. 
App.)  744. 

§  282.  Instructions  held  erroneous  as  failing 
to  present  the  issue  raised. — Louisville  &  N.  R, 
Co.  V.  Crow  (Ky.)  365. 

{  282.  Plaintiff  held  not  entitled  to  recover 
exemplary  damages  in  an  action  against  a  rail- 
road company  for  injuries  by  its  negligence. — 
Louisville  &  N.  R.  Co.  v.  Crow  (Ky.)  365. 

§  282.  In  an  action  against  a  railroad  com- 
pany for  injuries  to  a  trespassing  boy  while 
setting  the  brakes  on  a  car  by  direction  of  a 
brakeman,  evidence  of  the  brakeman's  knowl- 
edge of  plaintiff's  peril  and  negligence  in  fail- 
ing to  avoid  the  accident  by  stopping  another 
car  held  to  raise  a  question  for  the  jury.— Hall 
y.  Missouri  Pac.  Ry.  Co.  (Mo.)  56. 

§  282.  In  an  action  against  a  railroad  com- 
pany for  injuries  to  a  trespasser,  evidence  held 
to  raise  a  question  for  the  jury  whether  plain- 
tiff was  guilty  of  such  contributory   negligence 


as  will  bar  his  recovery.— Hall  t.  Missouri  Pac. 
Ry.  Co.  (Mo.)  56. 

I  282.  A  petition  in  an  action  against  a 
railroad  company  for  personal  injuries,  held 
to  suificiently  allege  the  negligence  of  the  brake- 
man  whose  acts  caused  the  injury. — Hall  t. 
Missouri  Pac.  Ry.  Co.  (Mo.)  56. 

I  282.  An  instruction  in  an  action  against  a 
railroad  company  for  injuries  to  a  trespasser 
held  to  cover  the  acts  of  the  brakeman  whose 
negligence  caused  the  accident. — Hall  y.  Missou- 
ri Pac  Ry.  Co.  (Mo.)  56. 

I  282.  In  an  action  for  injuries  to  plaintiff 
by  jumping  in  front  of  a  moving  car,  evidence 
held  insufficient  to  warrant  a  recovery  on  the 
theory  that  plaintiff's  act  was  to  rescue  bis  fel- 
low servant.— Texas  &  P.  By.  Co.  v.  Brooka 
(Tex.  Civ.  App.)  744. 

(F)  ACCIDENTS  AT  CROSSINGS. 

I  305.  A  railroad  company  is  liable  for  in- 
juries at  a  crossing  caused  by  negligently  blow- 
ing the  whistle  so  as  to  frighten  plaintiff's 
mules  and  overturn  his  wagon.— Oarber  ▼.  St. 
Louis  Southwestern  Ry.  Co.  of  Texas  (Tex. 
Civ.  App.)  857. 

I  309.  A  railroad  company  is  only  required 
to  use  ordinary  care  to  prevent  crossing  acci- 
dents.- Garber  v.  St.  Louis  Southwestern  By. 
Co.  of  Texas  (Tex.  Civ.  App.)  857. 

f  313.  A  railroad  company  is  liable  for  in- 
juries at  a  crossing  caused  b}r  its  violation  of  an 
ordinance  requiring  the  engine  bell  to  be  rung 
continuously  within  the  corporate  limits. — Gar- 
ber V.  St.  Louis  Southwestern  Ry.  Co.  of  Tex- 
as (Tex.  Civ.  App.)  857. 

I  314.  The  maintenance  of  a  cut  and  dump 
by  a  railroad  600  feet  from  a  crossing  was  not 
negligence  rendering  it  liable  for  death  at  the 
crossing. — Missouri,  K.  &  T.  Ry.  Co.  of  Texas 
V.  Bratcher  (Tex.  Civ.  App.)  1091. 

$  314.  Maintenance  b^  railroad  company  of 
tower  house  of  interlocking  plant  held  not  neg- 
ligence constituting  independent  ground  of  re- 
covery for  death  at  crossing.— Missouri  K.  &  T. 
Ry.  Co.  of  Texas  v.  Bratcher  (Tex.  (Sv.  App.) 
1091. 

!  317.  A  railroad  company  is  liable  for  in- 
juries at  a  crossing  caused  by  running  its 
trains  through  the  town  at  a  speed  greater  than 
six  miles  an  hour,  in  violation  of  an  ordinance. 
—Garber  v.  St.  Ijouis  Southwestern  Ry.  Co.  of 
Texas  (Tex.  Civ.  App.)  857. 

I  317.  That  a  speed  ordinance  was  custom- 
arily violated,  and  the  train  operatives  were  not 
prosecuted  therefor,  was  not  a  defense  to  an 
action  for  injuries  at  a  crossing  caused  by  run- 
ning the  tram  in  violation  of  the  ordinance. — 
Garber  v.  St.  Louis  Southwestern  Ry.  Co.  of 
Texas  (Tes.  Civ.  App.)  857, 

S  327.  A  traveler  is  not  required  to  stop  bis 
team  or  get  off  his  wagon  unless  be  knows  that 
a  train  Is  approaching. — Garber  v.  St.  Louis 
Southwestern  Ry.  Co.  of  Texas  (Tex.  Civ.  App.) 
857. 

J  330.  A  traveler  approaching  a  public  cross- 
ing held  entitled  to  presume,  in  the  absence  of 
signals,  that  he  may  proceed  in  safety. — Dun- 
woody  V.  Missouri,  K.  &  T.  Ry.  Co.  (\io.  App.) 
503. 

g  344.  Allegations,  in  an  action  for  injuries 
at  a  crossing,  that  defendant's  train  failed  to 
blow  the  whistle  on  approaching  the  crossing  as 
required  by  ordinance,  did  not  allege  the  viola- 
tion of  the  statutory  duty  to  sound  the  whistle 
within  <S0  rods  of  the  crossing. — Garber  v.  St. 
Louis  Southwestern  Ry.  Co.  of  Texas  (Tex. 
Civ.  .\pp.)  So". 

i  345.  Where  a  petition  alleged  three  distinct 
acts  of  negligence,  proof  of  either  act  entitled 
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the  crossing  held  to  raise  no  issue  of  neglieence. 
— Garber  v.  St.  Louis  Southwestern  Ry.  Co.  of 
Texas  (Xex.  Civ.  App.)  857. 

i  347.  That  a  traveler  on  a  public  street  In 
crossing  railroad  tracks  heard  some  one  shout 
is  immaterial  on  the  issue  of  his  contributory 
negligence,  unless  he  understood  the  purport  of 
the  shouting. — Dunwoody  v.  Missouri,  K.  &  T. 
Ry.  Co.  (Mo.  App.)  503. 

{  347.  In  an  action  for  injuries  at  a  crossing 
caused  by  the  violation  of  an  ordinance  limit- 
ing the  speed  of  trains  to  six  miles  an  hour,  tes- 
timony that  the  cit^  had  never  prosecuted  vio- 
lations of  the  ordinance  held  irrelevant  and 
harmful. — Garber  v.  St.  Louis  Southwestern 
Ry.  Co.  of  Texas  (Tex.  Civ.  App.)  857. 

t  347.  In  an  action  for  injuries  at  a  cross- 
ing, testimony  by  one  who  was  at  a  distance 
from  the  place  of  the  accident  that  he  heard  a 
whistle  blow  in  that  neighborhood,  but  could 
not  tell  on  what  road  the  engine  was,  was  im- 
material.—Oarber  V.  St.  Louis  Southwestern 
Ry.  Co.  of  Texas  (Tex.  Civ.  App.)  857. 

I  850.  Whether  a  traveler  on  a  public  street 
was  negligent  in  crossing  railroad  tracks  within 
switchyards  held  for  the  jury. — Dunwoody  v. 
Missouri,  K.  &  T.  Ry.  Co.  (Mo.  App.)  503. 

{  350.  In  an  action  for  death  at  a  railroad 
crossing,  it  was  proper  to  submit  the  question 
of  negligence  in  failing  to  keep  a  flagman  at  the 
crossing.— Missouri,  K.  &  T.  Ry.  Co.  of  Texas 
v.  Bratcher  (Tex.  Civ.  App.)  1091. 

i  351.  In  an  action  for  injuries  at  a  crossing, 
an  instruction  held  too  restricted. — Boesch  v. 
Texas  Cent.  R.  Co.  (Tex.  Civ.  App.)  784. 

§  351.  In  an  action  for  injuries  at  a  railroad 
crossing  caused  by  ninniog  the  train  in  excess 
of  the  speed  limit  and  in  failing  to  ring  the  bell 
as  re(juired  by  ordinance,  a  charge  that  the  com- 
pany must  use  ordinary  care  to  avoid  accidents 
held  misleading.— Garber  v.  St.  Louis  South- 
western Ry.  Co.  of  Texas  (Tex.  Civ.  App.)  857. 

i  351.  In  an  action  for  injuries  at  a  street 
crossing,  held  error  to  instruct  that  plaintiff 
could  not  recover  if  defendant's  failure  to  ring 
the  bell  and  the  running  of  the  train  in  excess 
of  the  six-mile  speed  limit  were  not  the  cause 
of  the  accident. — Garber  v.  St  Louis  South- 
western Ry.  Co.  of  Texas  (Tex.  Civ.  App.)  857. 

t  351.  In  an  action  for  injuries  at  a  rail- 
road crossing,  an  instruction  held  calculated  to 
mislead  the  jury  to  believe  that  plaintiff  could 
not  recover  if  the  speed  of  the  train  at  the  time 
did  not  exceed  the  usual  speed,  though  it  ex- 
ceeded the  speed  of  six  miles  an  hour  prescribed 
by  ordinance. — Garber  v.  St.  Louis  Southwest- 
ern Ry.  Co.  of  Texas  (Texj  Civ.  App.)  857. 

(  851.  In  an  action  for  injuries  at  a  cross- 
ing caused  by  plaintiff's  horses  being  frightened 
by  the  sudden  olast  of  a  whistle,  an  instruction 
as  to  contributory  negligence  held  inapplicable 
under  the  evidence. — Garber  v.  St  Louis  South- 
western Ry.  Co.  of  Texas  (Tex.  Civ.  App.)  857. 

(G)  INJURIES  TO  PERSONS  ON  OR  NEAR 
TRACKS. 

(  865.  A  pedestrian  on  a  railroad  track  held 
a  trespasser,  and  the  company  only  bound  to 
exercise  ordinary  care  to  prevent  injuring  him 
after  actually  discovering  his  peril. — Miller's 
Adm'r  v.  Illinois  Cent.  R.  Co.  (Ky.)  348. 

§  356.  A  person  on  n  railroad  right  of  way 
hfid  a  trespasser,  to  which  the  railroad  only 
owed  the  duty  of  snvinjr  liim  from  injury  by  or- 


to  exercise  ordinary  care  to  prevent  injuring  him 

after   actually    discovering   his peril. — Miller's 

Adm'r  v.  Illinois  Cent.  R.  Co.  (Ky.)  34a 

i  369.  A  railroad  reasonably  chargeable  with 
knowledge  that  persons  are  on  the  track  mnst 
exercise  ordinary  care  to  discover  their  pres- 
ence, and  to  avoid  injuring  them. — Ft.  Worth  & 
D.  O.  Ry.  Co.  V.  Longino  (Tex.  Civ.  App.)  198. 

i  870.  The  rule  requiring  a  railroad  com- 
pany to  give  warning  and  keep  a  lookout  for 
persons  on  the  track  where  it  is  used  commonly 
by  the  public  held  confined  to  cities,  and  thickly 
populated  communities Miller's  Adm'r  v.  Illi- 
nois Cent  R.  Co.  (Ky.)  348. 

§  87G.  In  an  action  for  the  death  of  a  person 
struck  bf  a  train,  evidence  held  not  to  show  ac- 
tionable negligence.— Miller's  Adm'r  t.  Illinois 
Cent.  R.  Co.  (Ky.)  348. 

{  376.  A  pedestrian  on  a  railroad  track  held 
a  trespasser,  and  the  company  only  bound  to  ex- 
ercise ordinary  care  to  prevent  injuring  him  aft- 
er actually  discovering  his  peril. — Miller's  Adm'r 
V.  Illinois  Cent  R.  Co.  (Ky.)  348. 

I  376.  In  determining  whether  trainmen  used 
ordinary  care  to  prevent  injury  to  a  trespasser, 
the  jury  should  consider  the  time  in  which  they 
had  to  act  and  all  the  circumstances. — Johnson's 
Adm'r  v.  Louisville  &  N.  R.  Co.  (Ky.)  383. 

i  376.  A  person  on  a  railroad  ri^ht  of  way 
held  a  trespasser,  to  which  the  nulroad  only 
owed  the  duty  of  saving  him  from  injury  by 
ordinary  care  after  discovery  of  his  peril. — John- 
son's Adm'r  v.  LouisvUle  &  N.  R.  Co.  (Ky.)  383. 

{  377.  Trainmen  may  presume  that  a  tics- 
passer  on  the  track  will  hear  the  repeated  whis- 
tles and  will  heed  the  same,  and  get  off  the 
track,  until  it  becomes  reasonably  apparent  that 
he  is  oblivious  of  the  approach  of  the  train. — 
Miller's  Adm'r  v.  Illinois  Cent  R.  Co.  (Ky.) 
348. 

i  381.  One  using  a  railroad  track  either  as 
a  licensee  or  under  a  lawful  claim  of  right  must 
exercise  ordinary  care  for  his  own  safety,  and 
one  exercising  no  care  whatever  is  guilty  of 
contributory  negligence.— Ft.  Worth  &  D.  C. 
Ry.  Co.  V.  Longino  (Tex.  Civ.  App.)  198. 

{  385.  One  on  a  railroad  track  may  in  some 
measure  depend  on  the  company  opemting  its 
trains  in  the  usual  manner,  and  may  rely  on 
the  exercise  of  the  usual  precautions  for  the 
safety  of  those  whose  presence  on  the  track  is 
to  be  anticipated.— Ft  Worth  &  D.  C.  Ry.  Co. 
V.  Longino  (Tex.  Civ.  App.)  198. 

i  396.  One  struck  by  a  train  at  a  place  long 
used  as  a  footway  by  the  public  held  to  have 
presumptively  looked  and  listened  for  the  ap- 
proach of  trains.— Ft  Worth  &  D.  C.  Ry.  Co. 
v.  Longino  (Tex.  Civ.  App.)  19& 

{  397.  One  using  a  railroad  track  as  a  foot- 
way may  show  the  proximity  of  crossings,  sta- 
tions, and  the  like,  and  the  custom  of  the  com- 
pany to  give  signals  for  such  places  on  the  is- 
sue of  contributory  negligence.— Ft.  Worth  & 
D.  C.  Ry.  Co.  v.  Longino  (Tex.  Civ.  App.)  198. 

{  400.  Whether  one  struck  by  a  train  at  a 
place  used  by  the  public  as  a  footway  was 
guilty  of  contributory  negligence  is  for  the  ju- 
ry, unless  the  undisputed  evidence  shows  that 
he  exercised  no  care  for  his  own  safety. — Ft 
Worth  &  D.  C.  Ry.  Co.  v.  Longino  (Tex.  Civ. 
App.)  198. 

§  401.  In  an  action  for  the  death  of  a  tres- 
passer struck   by  n   trnin.   the   instructions  hrld 


Topics,  divisions,  ft  section  C)  NUMBERS  In  this  Index,  &  Dec.  &  Amer,  Digs,  ft  Reporter  Indexes  acre* 


INDEX-DIGEST. 


1291 


to  properly  tubmit  the  issaea.— Johnson's  Adm'r 
T.  LouisTille  &  N.  R.  Co.  (Ky.)  883. 

(H)  INJUBIES  TO  ANIMALS  ON  OR  NEAR 
TRACKS. 

S  411.  A  railway  company  fencing  its  track 
is  not  liable  for  killing  stock,  unless  it  is  neg- 
ligent.—Missouri,  K.  A  T.  Ry.  Co.  of  Texas  t. 
Davis  (Tex.  Civ.  App.)  234. 

S  413.  A  railway  company,  placing  a  gate  in 
its  right  of  way  fence  for  the  accommodation 
of  landowners,  Is  not  required  to  see  that  the 
gate  is  dosed.— Missouri,  K.  &  T.  Ry.  Co.  of 
Texas  v.  Davis  (Tex.  Civ.  App.)  234. 

S  425.  A  railroad  company  held  not  liable 
for  injury  to  a  horse  getting  its  shoe  hung  on  a 
spike  standing  above  the  flange  of  the  rail. — 
Texas  &  P.  Ry.  Co.  t.  Dean  (Tex.  Civ.  App.) 
804. 

I  443.  In  an  action  against  a  railway  com- 
pany for  killing  stock,  evidence  heJd  not  to  show 
that  the  fastening  of  the  gate  on  the  riglit  of  way 
was  defective. — Jlissouri,  K.  &  T.  Ky.  Co.  of 
Texas  v.  Davis  (Tex.  Civ.  App.)  234. 

S  446.  In  an  action  against  a  railroad  com- 
pany for  killing  a  mule  at  a  crossing,  it  could 
not  be  said  as  a  matter  of  law  that  the  failure 
of  the  company  to  signal  was  not  the  cause  of 
the  injury.— Texas  &  P.  Ry.  Co.  v.  Dean  (Tex. 
CiT.  App.)  804. 

(D  FIRES. 

Best  and  secondary  evidence  of  plaintiff's  title 
to  buildings  burned,  see  Evidence,  g  158. 

Instructions  as  to  damages,  see  Damages,  §  210. 

Instructions  on  weight  and  sufficiency  of  evi- 
dence, see  Trial,  i  194. 

Measure  of  damages  for  injury  to  or  loss  of 
property  in  general,  see  Damages,  t  112. 

Question  for  jury  as  to  damages,  see  Damages, 
S  208. 

i  454.  A  railroad  company  held  required  to 
equip  its  engines  with  the  most  approved  spark 
arresters,  and  to  exercise  ordinary  care  to  keep 
the  same  in  repair. — Missouri,  K.  &  T.  Ry.  Co. 
of  Texas  v.  Neiser  (Tex.  Civ.  App.)  166. 

{  481.  In  an  action  against  a  railroad  com- 
pany for  the  destruction  of  property  by  fire, 
the  sustaining  of  an  objection  to  a  question 
asked  a  witness  testifying  as  to  the  market  val- 
ue %f  the  land  before  and  after  the  fire  held  not 
erroneous.— Missouri,  K.  &  T.  Ry.  Co.  of  Texas 
V.  Neiser  (Tex.  Civ.  App.)  166. 

t  481.  In  an  action  for  the  destruction  of 
timber  and  ^rass  for  pasture  and  hay  by  fire 
set  by  a  railroad  engine,  the  fact  of  another 
fire  on  the  same  land  is  inadmissible. — Missouri, 
K.  &  T.  Ry.  Co.  of  Texas  v.  Neiser  (Tex.  Civ. 
App.)  166. 

i  481.  In  an  action  against  a  railroad  for 
the  destruction  by  fire  of  grass  for  pasturage, 
testimony  of  the  real  value  of  the  grass  used 
for  pasturage  held  proper  under  the  allegations 
of  the  complaint.— Missouri.  K.  &  T.  Ry.  Co. 
of  Texas  v.  Neiser  (Tex.  Civ.  App.)  HW. 

I  481.  In  an  action  against  a  railroad  com- 
pany for  the  destruction  of  property  by  fire 
set  by  an  engine,  evidence  of  tlie  inspection  of 
a  particular  engine  with  reference  to  its  spark 
arrester  held  properly  excluded  in  the  absence 
of  certain  other  evidence. — Missouri,  K.  &  T. 
Ry.  Co.  of  Texas  v.  Neiser  (Tex.  Civ.  App.)  166. 

I  484.  In  an  action  against  a  railroad  com- 
pany, the  question  whether  the  fire  was  com- 
municated by  sparks  from  defendant's  engines 
held  for  the  jury. — Erhart  v.  Wabash  Ry.  Co. 
(Mo.  App.)  657. 

I  485.  In  an  action  against  a  railroad  com- 
pany for  the  destruction  of  property  by  fire 
set  by  an  engine,  the  refusal  to  charge  on  the 
fssue  of  contributory  negligence  held  proper  un- 


der the  evidence.— Missouri,  K.  h  T.  By.  Co. 
of  Texas  v.  Neiser  (Tex.  Civ.  App.)  166. 

{  485.  In  an  action  against  a  railroad  com- 
pany for  the  destruction  of  property  by  fire,  an 
instruction  as  to  the  liability  of  a  railroad  com- 
pany for  negligently  allowing  |;rass  to  accumu- 
late on  the  land  inclosed  in  its  right  of  way 
held  proper  under  the  evidence. — Nfissouri,  K. 
&  T.  Ry.  Co.  of  Texas  v.  Neiser  (Tex.  Civ. 
App.)  IM. 

RAPE. 

n.   PBOSEOUTIOK  AMD  FUinSHMENT. 

(A)  INDICTMENT  AND  INFORMATION. 

!l  25.  Under  Shannon's  Code,  {{  7077,  7080, 
T083,  an  indictment  held  to  charge  rape,  defined 
by  section  6451.— Palmer  v.  State  (Tenn.)  1022. 

(C)  TRIAL   AND   REVIEW. 

S  59.  The  refusal  to  charge  on  the  subject  of 
assault  with  intent  to  commit  rape  held  prop- 
er, in  view  of  the  evidence.— Palmer  t.  State 
(Tenn.)  1022. 

RATIFICATION. 

Of  acts  of  jwrtner,  gee  Partnership,  {  IfiT. 

REAL  ACTIONS. 

See  Forcible  Entry  and  Detainer,  gf  5,  32 ;  Par- 
tition ;   Trespass  to  Try  Title. 

REAL  ESTATE  AGENTS. 

See  Brokers. 

REBUTTAL 

Evidence,  see  Trial,  {  61. 

RECEIPTS. 

Tax  receipts  in  the  exhibits  as  part  of  record  on 
appeal  or  writ  of  error,  see  Appeal  and  E}r- 
ror,  I  510. 

RECEIVERS. 

n.  APPOINTMEira.    QTTAUFIOATION, 
AND   TENURE. 

Appointment  in  partition,  see  Partition,  g  63. 
Appointment  in  suit  to  dissolve  partnership,  see 
Partnership,  {  325. 

RECORDS. 

Of  pariioular  facU,  actt,  «n«(niment«,  or  pro- 

eeeding$  not  judicM. 
Assignment   of   contract   for  sale   of  standing 
timber,  see  Logs  and  Logging,  g  3. 

Of  judicial  proceedina$. 
See  Courts,  gg  114-116. 
Abstract  for  purpose  of  review,  see  Appeal  and 

Error,  gg  585,  590. 
Transcript  on  appeal  or  writ  of  error,  see  Ap- 

Seal  and  Error,  gg  499-713;  Criminal  Law, 
i  1090-1097. 

REDEMPTION. 

From  mortgage,  see  Mortgages,  gg  594,  605. 
From  tax   sale,   see   Municipal   Corporations,   { 
981;    Taxation,  g  709. 

REFERENCE. 

Harmless  error  in  directing  reference,  see  Ap- 
peal and  Error,  g  1044. 
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St.  1906,  f  37081)  held  not  to  involve  a  long 
account  within  the  statute  relating  to  refer- 
ence, and  the  court  cannot  direct  a  compulsory 
reference.— Snyder  v.  Cmtcher  (Mo.  App.)  489. 

REFORMATION  OF  INSTRUMENTS. 

See  Cancellation  of  Inatrumenta. 

REFRIGERATION. 

Duty  of  carrier  as  to  perishable  freight  Bee 
Carriers,  §S  110,  117,  134. 

REHEARING. 

See  New  Trial. 

RELEASE. 

See  Compromise  and  Settlement:   Payment. 
Of  dower,  see  Dower,  §§  46,  47. 
Of  mortgage,  see  Mortgages,  S  298. 

n.    CONSTKUOTION  AND  OPERATION. 

8  29.  Where  one  having  a  cause  of  action 
against  three  defendants  received  from  one  of 
them  as  much  money  as  the  proof  authorized 
him  to  recover  in  any  view  of  the  case,  the  court 
did  not  err  in  instructing  the  jury  to  find  for 
the  other  defendants.— Button  v.  City  of  Louis- 
ville (Ky.)  977. 

m.  PLEADINO.  EVIDENCE,  TBIAI., 
AND   REVIEW. 

f  55.  In  an  action  by  an  injured  servant  on 
a  contract  whereby  defendant  master  agreed  to 
pay  a  stated  sum  daily  until  defendant's  phy- 
sician certified  that  he  was  able  to  resume 
work,  the  burden  of  showing  that  a  certificate 
given  was  fraudulently  made  was  on  plaintiff. 
—Camden  Interstate  Ky.  Co.  v.  Lester  (Ky.) 
268. 

§  56.  In  an  action  by  an  injured  servant 
on  a  contract  whereby  defendant  agreed  to  pa;ir 
a  stated  sum  daily  until  defendant's  physi- 
cian certified  that  he  was  able  to  resume  worlt, 
certain  evidence  held  admissible  on  the  issue 
as  to  whether  the  certificate  was  falsely  made. 
— Camden  Interstate  Ry.  Co.  v.  Lester  (Ky.) 
268. 

RELEVANCY. 

Of  evidence  in  civil  actions,  see  Evidence,  II 
121,  129. 

Of  evidence  in  criminal  prosecutions,  see  Crim- 
inal Law,  §i  349-366. 

RELIGIOUS  SOCIETIES. 

S  1.  Incorporated  religious  societies  are,  in 
this  country,  civil  bodies  politic,  and  are  ame- 
nable to  the  ordinary  courts  of  the  state,  and 
governed  by  the  statute  under  which  they  are 
organized,  so  far  as  statutory  regulations  are 
prescribed. — Klix  v.  Polish  Roman  Catholic  St. 
Stanislaus  Parish  (Mo.  App.)  1171. 

I  4.  While  the  establishment  of  religious  cor- 
porations except  to  hold  title  to  such  real  es- 
tate as  may  be  prescribed  for  church  edifices, 
etc.,  is  forbidden  by  Const  1875,  art.  2,  §  8 
(Ann.  St.  1906,  p.  131),  the  validity  of  the  in- 
corporation of  a  religious  society  cannot  be  col- 
laterally questioned  by  a  private  suitor ;  the  ap- 
propriate remedy  being  by  quo  warranto  at  the 
suit  of  the  Attorney  General,  or  perhaps  a  pros- 
ecuting attorney. — Klix  v.  Polish  Roman  Cath- 
olic St.  Stanislaus  Parish   (Mo.  App.)   1171. 


members  of  the  congregation  of  a  Roman  Cath- 
olic Church  held  not  members  of  a  religious  cor- 
poration organized  by  certain  members,  to  which 
corporation  property  was  conveyed  by  a  trustee 
holding  the  same  for  the  benefit  of  the  congre- 
gation.—Klix  V.  Polish  Roman  Catholic  Sl 
Stanislaus  Parish  (Mo.  App.)  1171. 

§  12.  Where  a  schism  occurs  in  a  congrega- 
tion of  a  tenet  of  faith,  and  two  facticms  claim 
the  church  property,  it  will  be  awaited  to  the 
one  adhering  to  the  original  doctrines  of  the 
church,  and  the  decisions  of  the  church  judica- 
tories as  to  what  these  doctrines  are  will  be  ac- 
cepted by  the  civil  courts,  when  such  judicato- 
ries exist  and  have  authority  to  decide. — Klix 
v.  Polish  Roman  Catholic  St.  Stanislaus  Parish 
(Mo.  App.)  1171. 

{  12.  When  a  church  has  been  incorporated, 
if  the  mode  of  government  in  force  in  the  de- 
nomination at  large  is  not  by  congregations,  but 
by  superior  clerical  personages,  assemblies,  etc 
the  authority  of  these  will  be  upheld  if  consist- 
ent with  the  laws  of  the  sovereignty.- Klix  v. 
Polish  Roman  Catholic  St.  Stanislaus  Parish 
(Mo.  App.)  1171. 

i  21.  Lots  conveyed  to  a  Roman  CatboUe 
archbishop  in  trust  for  the  congregation  of  a 
certain  church  or  parish  may  not  be  diverted 
from  the  purposes  of  the  trust,  whether  the  ti- 
tle remains  in  the  original  trustee,  or  is  con- 
veyed by  him  to  an  incorporated  society. — Klix 
V.  Polish  Roman  Catholic  St.  Stanislaus  Parish 
(Mo.  App.)  1171. 

{  23.  Where  a  schism  occurs  in  a  congrega- 
tion of  a  tenet  of  faith,  and  two  factions  claim 
the  church  property,  it  will  be  awarded  to  the 
one  adhering  to  the  original  doctrines  of  the 
church,  and  the  decisions  of  the  church  judi- 
catories as  to  what  these  doctrines  are  will  be 
accepted  by  the  civil  courts,  when  such  judica- 
tories exist  and  have  authority  to  decide. — Klix 
V.  Polish  Roman  Catholic  St.  Stanislaus  Parish 
(Mo.  App.)  1171. 

REMAINDERS. 

See  Life  Estates.  • 

REMAND. 

Of  cause  on  appeal  or  writ  of  error,  see  Appeal 
and  Error,  (  1195. 

REMEDY  AT  LAW. 

Effect  on  right  to  mandamus,  see  Mandamus, 

REMITTITUR. 

Of  damages,  see  Damages,  |  228. 

REMOVAL 

Of  county  seat,  see  Counties,  U  34,  35. 

REMOVAL  OF  CAUSES. 

Change  of  venue  or  place  of  trial,  see  Venue,  H 
32,71. 

II.   ORIGIN,   NATURE,  AND   BirBJECT 
OF    CONTROVERST. 

S  19.  An  action  against  a  corporation  creat- 
ed under  an  act  of  Congress  and  one  of  its  em- 
ployfo  for  negligence,  is  as  to  the  individual  de- 
fendant a  suit  arising  under  the  federal  Con- 
stitution or  laws,  within  the  removal  act  <Aot 


Toplci,  dlTlalona,  *  section  (})  NUMBEiRS  In  thts  Index,  A  Dec.  &  Amer.  Dlg>.  *  Raporter  Indexes  %sr»» 


INDEX-DIGEST. 


1293 


Cone.  Aug.  13.  1888,  c.  866,  25  Stat.  433  [U. 
S.  CoBap.  St.  1901.  p.  508]).— Texng  &  P.  By. 
Co.  T.  Beckworth  (Tex.  Civ.  App.)  729. 

REMOVAL  OF  CLOUD. 

Se«  Quieting  Title. 

RENT. 

See  Landlord  and  Tenant,  H  229-233. 

RENUNCIATION. 

Of  right  of  administration,  see  Kxecutors  and 
Adminiatratora,  §  19. 

REPAIRS. 

Of  highway,  see  Highways,  ^  113. 

REPEAL 

Of  statute,  see  Statntea,  S  161. 

REPLICATION. 

See  Pleading,  |  180. 

REPLY. 

See  Pleading,  {  180 

In  suit  to  quiet  title,  see  Quieting  Title,  {  40. 

REPORT 

As  to  credit  of  persons  engaged  in  business,  see 
Mercantile  Agencies,  {  1. 

REQUESTS. 

not  instructions  in  civil  actions,  see  Trial,  fS 

256-2C6. 
For  instructions  in  criminal  prosecutions,  see 

Criminal  Law,  H  824,  829. 


RESCISSION. 


Cancellation  of  written  instrument,  aee  Cancel- 
lation of  Instruments. 

Of  contract  for  sale  of  land,  see  Vendor  and 
Purchaser,  §{  84-127. 

RES  GEST^. 

In  civil  actions,  see  Evidence,  J  121. 
In  criminal  prosecutions,  see  Criminal  Lew,  |{ 
349-366. 

RES  JUDICATA. 

See  Judgment,  if  570-622,  651-739. 

RESTRICTIONS. 

In  wills.  Bee  WiUs,  M  651-665. 

RESULTING  TRUSTS. 

See  Trusts,  §|  62-89. 

RETAINER. 

Of  attorney,  see  Attorney  and  Client,  {  76. 

RETROSPECTIVE  LAWS. 

See  Statutes,  H  263,  267. 
Constitutional   restrictions,    see   Constitutional 
Law,  «  191. 


RETURN. 

Of  attachment,  see  Attachmpnt,  {  324. 
Of  record  of  proceedings  for  purpose  of  review, 
see  Appeal  and  Error,  {{  697,  60L 


See  Taxation. 


REVENUE. 


REVIEW. 


See  Appeal  and  Error ;  Criminal  Law,  {1 1020- 
1177 ;   JusUces  of  the  Peace,  ft  141,  174. 

REVOCATION. 

Of  authority  of  broker,  see  Brokers,  (  44. 
Of  emancipation  of  child,  see  Parent  and  Child. 
i  16. 

RIGHT  OF  WAY. 

See  Easements. 

RISKS. 

Assumed  by  employ^  see  Master  and  Servant, 

if  203-219,  SSO,  m 
Within  insurance  policy,  aee  Insurance,  {§  432, 

460. 

ROADS. 

See  Highways. 

Streets  in  cities,  see  Municipal  Corporations,  Si 
665-671,  755-S22. 

ROBBERY. 

Instructions  as  to  corroboration  of  accomplice's 
testimony,  see  Criminal  Law,  f  780. 

f  20.     In  a  prosecution  for  robbery,  an  alle- 

fatioD  of  the  indictment  that  accused  took  one 
10  bill  and  one  $5  bill,  current  money  of  the 
United  States,  of  the  value  of  $15,  must  be 
proved,  and  evidence  merely  that  he  took  "a  $5 
bill  and  a  (10  bill"  is  insufficient— Early  v. 
State  (Tex.  Cr.  App.)  1036. 

f  24.  Evidence  held  not  to  show  an  assault 
with  intent  to  rob,  within  Pen.  Code  1895,  art. 
611.— Walters  v.  State  (Tex.  Ci.  i-tfp.)  843. 

RULES  OF  COURT. 

See  Courts,  f  82. 

SALES. 

Bale*  iy  or  to  particular  cla*$e*  of  ptrton*. 
See  Hawkers  and  Peddlers. 

Sales  of  particular  tpeoie*  of,  or  e$tate*  or  i»- 
terettt  in,  property. 

See  Intoxicating  Liquors. 

Realty,  see  Vendor  and  Purchaser. 

Timber,  see  Logs  and  Logging,  f  3. 

Sale*  on  juiieial  or  other  proceeding*. 

See  Execution,  ff  238-256;    Judicial  Sales. 

Foreclosure  of  mortgage,  see  Mortgages,  f  f  516- 
534. 

Of  property  of  decedent  under  order  of  court, 
see  Executors  and  Administrators,  tf  348- 
389. 

Tax  sales,  see  Taxation,  ff  642-689. 

Under  power  in  mortgage,  see  Chattel  Mortga- 
gee, f  261. 

I.  BEQUISITES  AND  VALXBIT-T  OF 
CONTKACT. 

f  1.  To  constitute  a  sale  of  a  chattel,  there 
must  be  an  intention  and  an  offer  to  sell,  and 
an  acceptance  of  the  offer  and  an  intention  to 
buy.— Priest  v.  Hodges  (Ark.)  2.53. 
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t  02.  ii;viaence  neia  to  Bustain  a  nnaing  cnat 
there  were  no  misrepresentations  bjr  the  seller's 
aRent  as  to  the  value  of  the  physical  property 
of  a  printing  plant  sold  or  as  to  its  earnings. — 
Ratbfon  v.  Gaines  (Ky.)  937. 

n.   CONSTKUCTION     OF     CONTRACT. 

I  8S.  Under  a  written  contract  of  sale  of 
buildings  on  the  grounds  of  the  Louisiana  Pur- 
chase Exposition,  held,  that  the  buyer  did  not 
agree  to  clear  the  site  of  all  material,  as  the 
seller  was  bound  to  do. — Kellerman  Contracting 
Co.  V.  Chicago  House  Wrecking  Co.  (Mo.  App.) 
99. 

i  85.  On  a  sale  of  buildings  on  the  grounds  of 
the  Louisiana  Purchase  Exposition,  lirld,  tliat 
it  was  incumbent  on  the  buyer  to  take  the  prop- 
erty away,  but  that  this  duty  was  a  conse- 
quence of  the  contract  imposed  by  law,  and 
not  a  term  of  or  undertaking  in  the  contract. — 
Kellerman  Contracting  Co.  v.  Chicago  House 
Wrecking  Co.  (Mo.  App.)  99. 

rV.  PERFOBIXAHCE    OF    CONTHACT. 

(O  DELIVERY  AND  ACCEPTANCE  OF 

GOODS. 
I  150.  A  bare  contract  of  sale  does  not  im- 
ply a  promise  by  the  buyer  to  remove  the  prop- 
erty from  the  seller's  premises  or  other  locality 
where  it  happens  to  be. — Kellerman  Contract- 
ing Co.  V.  Chicago  House  Wrecking  Co.  (Mo. 
App.)  99. 

I  150.  A  sale  binds  the  buyer  to  accept  the 
property  when  tendered  under  the  contract; 
and  delivery  and  acceptance  pass  the  title  with 
the  burden  of  ownership,  which  will  include, 
under  some  circumstances,  the  removal  of  the 
property. — Kellerman  Contracting  Co.  v.  Chi- 
cago House  Wrecking  Co.  (Mo.  App.)  99. 

i  161.  That  a  delivery  of  goods  to  a  carrier 
may  constitute  delivery  to  the  consignee  so  as  to 
pass  title,  the  goods  must  correspond  with  the 
consignees  order. — Bray  Clothing  Co.  v.  Mc- 
Kinney  (Ark.)  406. 

i  168.  Bayer  of  a  horse  held  not  deprived  of 
his  right  to  return  a  horse  to  the  seller  as  un- 
satisfactory.— Campbell  v.  Tinker  (Mo.  App.) 
660. 

I  178.  Under  sale  of  threshing  machine, 
held  that  the  buyer  must  be  taken  to  have  re- 
ceded from  her  offer  to  return  it  and  acceded  to 
the  refusal  to  allow  her  to  do  so,  and  that  she 
was  not  relieved  from  paying  for  the  machine 
and  was  precluded  from  claiming  damages. — 
Kempner  v.  Advance  Thresher  Co.  (Tex.  Civ. 
App.)  714. 

{  179.  Buyer  of  horses  held  precluded  from 
any  redress,  except  for  fraud  or  breach  of  war- 
ranty.—Campbell  V.  Tinker  (Mo.  App.)  660. 

i  181.  In  an  action  for  the  price  of  goods  al- 
leged to  have  been  shipped  to  defendant  on  bis 
order,  evidence  held  to  support  a  verdict  for  de- 
fendant.—Bray  Clothing  Co.  v.  McKinney  (Ark.) 
406. 

V.  OPERATION  AND  EFFECT. 

(A)  TRANSFER  OF  TITLE  AS  BETWEEN 
PARTIES. 

}  206.  Where,  by  the  contract  of  sale,  there 
remains  something  to  be  done  as  between  the 
jiarties  to  ascertain  th«  quantity  or  price  of 
the  chattel,  the  title  dopa  not  piiss.  but  other- 
wise it  may  pnss  pursnnnt  to  tlip  intention  of 
the  parties. — Prie«t  v.   Iloflsres   (.\rk.)   2.^;^. 


ucv;trssui>    lu    siiuw    luai    lue    uujrvr   acLuciiij     ac- 
cepted   the    chattels.— Priest    t.    Hodges    (Ark.) 


(B)  RIGHTS  AND  LIABILITIES  OF  SELI^ 
ER  AS  TO  THIRD  PERSONS. 

I  220.  Where  a  buyer  of  an  engine  sold  in- 
terests therein  to  other  persons,  who  assumed  as 
his  partners  to  pay  the  seller  for  the  engine, 
they  were  jointly  and  severally  liable  with  the 
buyer  for  the  amount  due  thereon. — Detherage 
V.  Hawn  (Ky.)  9S6 ;    Hawn  v.  LoDsford,  Id. 

Vn.   REBIEDIES  OF  aET.T.F.R. 

(EV  ACTIONS  FOB  PRICE  OR  VALUE. 

I  348.  In  an  action  on  a  contract  of  sale, 
right  to  counterclaim  for  certain  damages,  stat- 
ed.—Detherage  V.  Hawn  (Ky.)  986;  Hawn  v. 
Lunsford,  Id. 

S  348.  Right  of  buyer  in  an  action  for  price 
of  an  engine  to  counterclaim  for  a  defect  and 
mortgage  on  the  engine,  stated.— Detherage  v. 
Hawn  (Ky.)  986;    Hawn  v.  Lunsford,  Id. 

i  359.  In  an  action  for  the  balance  of  the 
price,  evidence  held  to  /  sustain  a  verdict  for 
plaintiff.- Paducah  Cooperage  .Co.  v.  Hazel 
Heading  Co.  (Ky.)  931. 

i  364.  Instructions,  in  an  action  on  a  con- 
tract of  sale,  held  to  properly  present  the  is- 
sues raised  by  the  pleadings. — Paducah  Cooi>er- 
age  Co.  v.  Hazel  Heading  Co.  (Ky.)  931. 

I  366.  Scope  of  recovery  stated  under  a  pe- 
tition in  an  action  for  price  of  an  engine  sold. 
—Detherage  v.  Hawn  (Ky.)  986 ;  Hawn  v.  Luns- 
ford, Id. 

(F)  ACTIONS  FOR  DAMAGES. 
I  369.  The  remedy  for  a  buyer's  failure  to 
remove  the  property  sold  sounds  in  tort  in  the 
nature  of  the  common-law  remedy  of  trespass 
on  the  case.— Kellerman  Contracting  Co.  t.  Chi- 
cago House  Wrecking  Co.  (Mo.  App.)  99. 

Vm.  REMET>IES  OF  BITrEB. 

(A)  RECOVERY  OP  PRI(3B. 

Action   on   purchase-money   notes  delivered  in 
escrow,  see  Escrows,  {  12. 

(C)  ACTIONS  FOR  BREACH  OP  CON- 
TRACT. 

Necessity  of  verified  denial  in  action  on  written 
contract,  see  Pleading,  i  291. 

{  413.  In  an  action  by  a  buyer  against  the 
seller  for  breach  of  a  written  contract  of  sale, 
defendant  under  a  general  denial  may  introduce 
evidence  tending  to  show  that  a  broker  by  whom 
the  contract  was  signed  failed  to  report  the  salt- 
to  defendant  for  its  confirmation,  as  required 
bj  the  rules  of  an  association  to  which  the  par- 
ties to  the  contract  belonged  as  members. — Flo- 
resvlUe  Oil  &  Mfg.  Co.  v.  Texas  Refining  Co. 
(Tex.  Civ.  App.)  194. 

SALVAGE. 

Application  of  salvage  by  insured  under  policy 
of  credit  insurance,  see  Insurance,  {  511. 

SATISFACTION. 

See    Compromise    aud    Stttlemeut ;     Payment ; 

Release. 
Of    mortgjjge,-   see    Chattel    Mortgages,    {    235; 

Mortgages,  §  298. 
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SCHISM. 

See  ReUgloQB  Societiea,  |  23. 

SCHOOLS  AND  SCHOOL  DISTRICTS. 

XX.  PXTBIilC  SOHOOI.S. 

(B)  CREATION.  ALTERATION,  EXIST- 
ENCE, AND  DISSOLUTION 
OF  DISTRICTS. 

i  24.  Where  there  is  a  city  or  town  in  anj 
county  which  maintains  a  separate  system  of 
public  schools,  the  balance  of  the  county  outside 
of  such  city  or  town,  by  the  express  provisions 
of  Ky.  St  1909,  !  4426a  (Russell's  St.  {  6610a) 
becomes  a  school  district— Taylor  t.  Sparks 
(Ky.)  970. 

i  24.  A  certain  irre^larity  In  proceedings 
to  change  the  boundaries  of  a  school  district 
held  not  available  to  Invalidate  the  proceedings, 
In  a  collateral  proceeding  to  contest  an  election 
of  trustee  for  the  district— Gabbart  t.  Johnson 
(Tei.  Civ.  App.)  883. 

S  37.  Under  Rev.  St  1895,  art.  3938,  as 
amended  by  Act  Jane  6,  1899  (Oen.  Laws  1899, 
p.  321,  c.  183),  held  that  a  county  commission- 
ers' court,  having  changed  the  boundaries  of  a 
school  district,  could  not  subsequently  revoke 
the  order  of  change  without  observing  the  pre- 
scribed procedure,  in  the  absence  of  any  error 
or  defect  in  the  lines  as  formerly  fixed. — Gab- 
bart V.  JoKnson  (Tex.  Civ.  App.)  883. 

S  87.  Acquiescence  of  portion  of  the  people 
in  territory  added  to  a  school  district,  under 
Rev.  St  1895.  art  3938,  as  amended  by  Act 
Jane  6,  1899  (Gen.  Laws  1899,  p.  321,  c.  183), 
in  a  void  order  of  the  county  commissioners 
court,  withdrawing  the  territory  from  the  dis- 
trict Jteld  not  to  validate  the  order. — Gabbart 
▼.  Johnson  (Tex.  Civ.  App.)  883. 

I  42.  An  order  of  the  county  court  under 
St  1909,  {.4464  (Rnssell's  St  t  6736),  for 
election  on  question  of  creation  of  a  school  dis- 
trict, held  to  sufficiently  locate  the  site  of  the 
school.- Taylor  v.  CundifE  (Ky.)  379. 

f  42.  An  order  of  a  county  court  held  to  suf- 
ficiently show  that  an  election  on  the  question  of 
creation  of  a  school  district  was  held  at  the 
place  ordered.— Taylor  v.  CunditC  (Ky.)  379. 

(D)  DISTRICT  PROPERTY.   CONTRACTS, 

AND  LIABILITIES. 

Lien  on  school  buildings  for  labor  and  materials 
furnished  in  construction  thereof,  see  Me- 
chanics' Liens,  §  13. 

Priorities  of  claims  for  labor  and  materials  fur- 
nished to  contractor  for  construction  of  school 
building,  see  Creditors'  Suit,  |  .36. 

School  lands,  see  Public  Lands,  §§  173,  175. 

!!  86.  Creditors  of  a  contractor  of  a  school 
district  held  without  remedy  at  law  and  in  eq- 
uity to  have  the  funds  of  the  district  applied  to 
the  pa.vment  of  their  debts  against  the  contract- 
or, where  funds  must  be  diverted  from  their  pur- 
pose thereby. — Plummer  &  Davis  v.  School  Dist 
No.  1  of  Marianna  (Ark.)  1011. 

(E)  DISTRICT  DEBT.  SECURITIES,  AND 

TAXATION. 

{  97.  Fact  that  notice  of  election  in  white 
graded  school  district  did  not  state  that  only 
white  voters  were  to  participate  in  the  election 
held  not  to  render  the  election  held  pursuant 
thereto  invalid,— Taylor  v.  Sparks  (Ky.)  970. 

{  97.  Provisions  of  Ky.  St  1909,  i  4458 
(Rnssell's  St  |  5672),  held  not  to  affect  provi- 
sions of  section  4481  (section  5758)  so  as  to  re- 
quire the  notice  of  an  election  held  under  the 
latter  section  to  be  signed  by  the  county  saper- 
intendent— Taylor  v.  Sparks  (Ky.)  970. 


f  97.  Provisions  of  Ky.  St  1909,  <  4458 
(Rnssell's  St  S  6672).  held  not  to  affect  provi- 
sions of  section  4481  (section  5758)  so  as  to  ren- 
der an  election  held  under  the  latter  statute  in- 
valid because  held  In  the  courthouse.— Taylor  v. 
Sparks  (Ky.)  970. 

{  97.  Fact  that  order  for  an  election  in  a 
white  graded  school  district  to  determine  mat- 
ter of  issuance  of  bonds  did  not  state  that  the 
l>ond8  were  to  be  issued  to  raise  money  for  the 
benefit  of  the  white  children  of  the  district  held 
not  to  render  the  election  invalid.— Taylor  v. 
Sparks  (Ky.)  970. 

{  97.  Where  the  act  anthorizing  a  school 
tax  is  void,  valid  bonds  cannot  be  issued  in  an- 
ticipation of  a  levy  of  taxes  under  the  act — 
Patching  v.  Hutchison  (Tex.  Civ.  App.)  878. 

{  101.  Sp.  Act  March  5,  1907  (Sp.  Laws 
1907,  p.  176,  c.  18),  creating  the  Tulia  inde- 
pendent school  district  and  a  levy  of  taxes 
thereunder,  held  void,  as  in  conflict  with  Const. 
art  7,  I  3,  limiting  taxation. — Patching  v.  Hut- 
chison (Tex.  Civ.  App.)  878. 

I  103.  Under  the  express  provisions  of  Ky. 
St  1909,  i  4458  (Russell's  St  §  5672),  widows 
and  spinsters  who  are  taxpayers  ot  common 
school  districts  are  entitled  to  vote  in  elections 
to  raise  taxes  for  the  use  of  such  districts. — 
Taylor  v.  Sparks  (Ky.)  970. 

SECONDARY  EVIDENCE. 

In  civil  actions,  see  Evidence,  i  158. 

SECRETARY  OF  STATE. 

Conclusiveness  of  certificate  as  to  contents  of 
legislative  journals,  see  Statntes,  {  60. 

SEDUCTION. 

H.  OBIKIHAX  RESPON8IBII.ITT. 

Negativing  exceptions  in  statute,  see  Indictment 
and  Information,  {  111. 

I  36.  Under  Ky.  St  1909,  g  1214  (Russell's 
St.  i  3790),  punishing  seduction,  one  may  be  in- 
dicted and  punished  for  seduction,  though  prior 
to  the  indictment  he  had  married  the  female  se- 
duced.—Commonwealth  V.  McNutt  (Ky.)  978. 

i  39.  One  charged  with  seduction  in  violation 
of  Ky.  St.  1909,  |  1214  (Russell's  St  {  3790) 
held  entitled  to  show  any  statutory  ground  for 
abandoning  the  female  seduced  after  his  mar- 
riage to  her. — Commonwealth  v.  McNutt  (Ky.) 
978. 

SELF-DEFENSE. 

See  Homicide,  SI  190,  300. 

SEPARATE  ESTATE. 

Of  married  women,  see  Husband  and  Wife,  S| 
133-150. 

SEQUESTRATION. 

{  15.  Where  persons  having  no  rights  in  land 
gained  possession  by  wrongfully  obtaining  a  writ 
of  sequestration  and  having  it  executed,  they  ac- 
quired no  rights  by  the  possession  so  gained.— 
Knox  V.  McElroy  (Tex.  Civ.  App.)  1142. 

(  21.  To  entitle  a  party  to  exemplary  dam- 
ages for  wrongfully  suing  out  of  a  writ  of  se- 
questration, both  malice  and  want  of  probable 
cause  must  exist.— Webb  v.  J.  L.  Wiginton  & 
Co.  (Tex.  Civ.  App.)  856. 

{  21.  A  special  charge  requested  by  defend- 
ant in  a  suit  wherein  they  reconvened  for  ma- 
liciously and  wrongfully  suing  out  sequestration 
held  misleading  as  suggesting  that  malice  alone 
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rial  and  Error^  g  622. 
process,  see  Process,  S  87. 

SERVICES. 

See  Master  and  Servant,  {§  79,  82 ;  Work  and 
Labor. 

SERVITUDES. 

See  Easements. 

SET-OFF  AND  COUNTERCLAIM. 

In  actimi  for  price  of  goods  sold,  see  Sales,  { 
34& 

n.   BTrBJECT-MATTER. 

I  28.  A  cause  of  action  in  assampsit  not 
arising  out  of  the  same  contract  as  that  sued 
on  by  plaintiff  held  available  as  a  set-off  bvit 
not  as  a  counterclaim. — Cranor  Smith  Lamber 
Co.  V.  Frith  (Ky.)  307. 

f  29.  Under  Civ.  Code  Prac.  §  96,  a  defend- 
ant in  an  action  for  preventing  plaintiff  from 
completing  a  timber  contract  could  counterclaim 
damages  for  cutting  trees  other  than  those  sold 
and  for  injuring  defendant's  fencing  and  crops. 
—Cranor  Smith  Lumber  Co.  v.  Frith  (Ky.)  307. 

SETTLEMENT. 

See   Compromise   and    Settlement ;    Payment ; 

Release. 
By   executor   or  administrator,   see   Executors 

and  Administrators,  \  496. 
By  guardian  of  infant,  see  Guardian  and  Ward, 

|S  137-168. 
Of  bill  of  exceptions,  see  Exceptions,  Bill  of,  }§ 

39,  59. 

SEWERS. 

Defects  or  obstructions,  see  Municipal  Corpora- 
tions, I  827. 

SICKNESS. 

Of  juror,  effect  on  right  to  summon  talesman, 
see  Jury,  §  149. 

SIGNATURES. 

Of  county  superintendent  to  notice  of  election 
on  question  of  issuing  school  district  bonds, 
see  Schools  and  School  Districts,  {  97. 

To  pleading,  see  Pleading,  §  291. 

SLANDER. 

See  Libel  and  Slander. 

SODOMY 

{  1.  "Sodomy"  and  "buggery"  defined.— Com- 
monwealth v.  Poindexter  (Ky.)  943. 

SPECIAL  DAMAGES. 

Liability  of  carrier  for  loss  of  or  injury  to  goods 
shipped,  see  Carriers,  g  135. 

SPECIAL  INTERROGATORIES. 

See  Trial,  §  .'{.■.2. 


or  oeing  specincaiiy  entorced.— ^jollins  v.   Uar- 
rell  (Mo.)  432. 

I  28.  A  contract,  to  be  spedfically  enforced, 
must  be  definite  and  specific. — Collins  v.  Har- 
reil  (Mo.)  432. 

§  42.  Part  performance  of  a  parol  contract 
to  convey  real  estate  must  be  unequivocal  and 
referable  alone  to  the  contract  to  warrant  spe- 
cific performance.^Collins  v.  Harrell  (Mo.)  4^ 

g  58.  A  vendor  may  enforce  specifically  a 
contract  for  the  purchase  of  land,  though  it 
stipulates  for  a  sum  as  liquidated  damages  on 
its  breach.— Moss  &  Raley  v.  Wren  (Tex.  Civ. 
App.)  149. 

g  64.  Certain  statement  held  not  to  amount 
to  a  contract  to  convey  a  iparticular  tract  of 
land,  capable  of  being  specifically  enforced. — 
Collins  v.  Harrell  (Mo.)  432. 

g  65.  A  contract  of  sale  of  land  negotiated 
by  brokers  will  not  be  specifically  enforced 
against  the  owner,  where  stipulating  for  a  cer- 
tain forfeiture  by  the  owner  not  authorized 
by  him.— Hagler  v.  Ferguson  (Tex.)  133. 

m.   GOOD  FAITH  AND  DIUOEKCE. 

g  97.  In  a  vendee's  suit  for  specific  perform- 
ance, tender  of  performance  by  plaintiff  in  his 
pleadinps  without  payment  of  the  purchase 
money  into  court  entitles  him  to  go  to  the  jury 
on  the  facts  found.— Fordtran  T.  Dunovant 
(Tex.  Civ.  App.)  76a 

IV.  PBOCEEDINOS   AMD   BEUEF. 

Right  to  jury  trial,  see  Jury,  {  14. 

g  121.  To  warrant  specific  performance  of  a 
parol  contract  to  convey  real  estate,  held,  that 
the  proof  of  the  contract  must  be  clear  and  con- 
vincing.— Collins   v.    Harrell    (Mo.)   432. 

g  121.  Evidence,  in  an  action  to  compel  spe- 
cific performance  of  an  alleged  parol  contract 
by  a  decedent  to  convey  to  a  child  a  particular 
farm  if  she  would  stay  with  him.  held  to  fail  to 
establish  such  a  contract. — Collins  y.  Harrell 
(Mo.)  432. 

g  121.  Evidence  in  specific  performance  k(ld 
to  show  that  decedent  only  contemplated  deed- 
ing land  as  a  voluntary  gift,  prompted  by  affec- 
tion, and  not  because  of  any  contract  obligating 
him  to  convey.— Collins  v.  Harrell  (Mo.)  432. 

SPIRITUOUS  LIQUORS. 

See  Intoxicating  Liquors. 

STALE  DEMAND. 

See  Equity,  g  67. 

STANDING  TIMBER. 

Sales  and  conveyances,  application  of  statute  of 
frauds,  see  Frauds,  Statute  of,  g  56. 

STARE  DECISIS. 

See  Courts,  gg  89-116. 

STATEMENT. 

By    witness    inconsistent   with    testimony,    see 

Witnesses,  gg  38:3-305. 

Of  case  or  facts  for  purpose  of  review,  see  Ap- 
peal and  Error.  §§  544-540,  504.  572. 

Of  plaintiff's  rlaim.  see  Pleadine.  8  4'.t. 
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STATES. 

Courts,  see  Courts. 

Judicial  notice  of  laws  of  other  states,  see  Evi- 
dence, J  35.  .  .    i 

Jurisdiction  of  state  court  of  action  against 
trustee  in  bankruptcy,  see  Bankruptcy,  »  295. 

Liegislative  power,  see  Constitutional  Law,  {  52. 

Public  lands,  see  Public  Lands,  U  173-178. 

STATIONS. 

Railroad  stations,  care  required  of  carrier  as  to 
condition,  see  Carriers,  {  286. 


STATUTES. 

For  statutes  relating  to  particular  subjects,  see 
the  various  ai)ecific  topics. 

I^ws  impairing  obligation  of  contracts,  see  Con- 
stitutional Law,  {  137. 

Validity  of  retrospective  or  ex  post  facto  laws, 
see  Constitutional  Law,  i  191. 

Statute  of  frauds,  see  Frauds,  Statute  of. 

Statutes  of  limitations,  see  limitation  of  Ac- 
tions, a  5-39. 

1.  ENACTMENT,   REQUISITES,  AMD 
VALIDITY  IN  6ENERAI.. 

!  18.  Act  No.  59,  Gen.  Aasem.  1868,  approv- 
ed July  23,  1868  (Acta  1868,  p.  214).  held  legal- 
ly enacted.— State  v.  Bowman  (Ark.)  711. 

i  19.  Const,  art.  5,  S  21,  relating  to  the 
final  passage  of  bills,  held  mandatory,— State  ▼• 
Bowman   (Ark.)   711. 

i  60.  Where  a  question  arises  as  to  the  ex- 
istence of  a  statute,  the  court  may  examine 
legislative  journals.— State  v.  Bownlan  (Ark.) 
711. 

S  60.  The  certificate  of  the  Secretary  of  State 
as  to  the  contents  of  the  legislative  journals  is 
not  conclusive.— State  v.  Bowman  (Ark.)  711. 

XV.  AMElTDXfENT,   REVISION,   AND 
CODIFICATION. 

f  138.  A  section  of  the  Kentucky  Statutes 
may  be  amended  by  its  section  number.— Com- 
monwealth T.  McNutt  (Ky.)  978. 

{  138.  Acts  1906,  p.  253,  c  25,  held  to  prop- 
erly amend  section  1214,  Ky.  St.  1903,  withm 
Const.  I  51.— Commonwealth  v.  McNutt  (Ky.) 
978. 

V.  REPEAl,    SUSPENSION,    EXPIRA- 
TION, AND  REVIVAX. 

{  161.  Acts  30th  Leg.  (Gen.  Laws  1907,  c  18) 
pp.  479-489,  levying  an  annual  occupation  tax 
upon  street  car  companies  on  a  basis  of  gross 
receipts,  held  not  to  repeal  Sayles'  Ann.  Civ. 
St.  1897,  art.  5049,  subd.  54,  levying  an  annual 
occupation  tax  on  street  car  companies  on  a 
track  mileage  basis.— Dallas  Consol.  Electric 
St.  Ry.  Co.  V.  State  (Tex.  Civ.  App.)  879. 

VX   CONSTRUCTION    AND    OPERA- 
TION. 

(A)  GENERAL  RULES  OP  CONSTRUC- 
TION. 

Statutes  relating  to  actions  for  wrongful  death, 

see  Death,  §  9. 
Statutes   relating  to  conduct   of  elections,   see 

Elections,  g  im 

{  181.  Courts  cannot  by  construing  a  statute 
■obstitute  their  ideas  of   legislative  intent  for 


that  held  by  the  Legislature  ana  expressed  in 
legislative  words,  and  must  not  interpret  where 
there  is  no  need  of  it.— Clark  v.  Kansas  City, 
St  L.  4  O.  B.  Co.  (Mo.) -40. 

i  188.  A  construction  should  not  be  employ- 
ed that  would  render  the  law  absurd  or  mean- 
ingless, when  a  rational,  expressive,  and  whole- 
some meaning  may  be  ascertained. — ^Texas  &  P. 
Ry.  Co.  V.  Taylor  (Tex.  Civ.  App.)  1097. 

I  195.  A  statute  which  enumerates  the  par^ 
Ocular  things  which  shall  be  necessary  to  create 
a  lien  on  real  estate  excludes  the  idea  of  the 
doing  of  other  things  as  essential  to  the  com- 
pleteness of  the  lien.— Hughes  v.  Wallace  (Ky.) 
324. 

i  228.  Where  a  statute  repealing  a  pre-exist- 
ing penal  law  contains  a  clause  saving  the  rights 
of  the  state,  the  right  of  action  only  is  preserv- 
ed, and  it  must  be  prosecuted  under  the  new  law 
or  under  some  law  other  than  that  repealed.— 
State  7.  Brady  (Tex.)  128. 

S  228.  The  saving  clause  or  proviso  of  a  re- 
pealing statute,  which  preserves  some  right, 
must  be  strictly  construed  so  as  not  to  include 
anything  tot  fairly  within  its  terms.- State  v. 
Brady  (Tex.)  128. 

(B)  PARTICULAR  CLASSEJS  OP  STAT- 
UTES. 

Statute  relating  to  mechanics'  liens,  see  Me- 
chanics' liens,  f  5. 

f  241.  The  rule  of  strict  construction  as  to 
penal  statutes  does  not  consist  in  giving  words 
the  narrowest  meaning  susceptible,  nor  consist 
in  adopting  a  strained  construction  obviously 
contrary  to,  or  destructive  of,  the  lawmakers' 
intention.— Texas  &  P.  Ry.  Co.  v.  Taylor  (Tex. 
Civ.  App.)  1097. 

§  241.  The  intention  of  the  liCgislature,  even 
in  penal  statutes,  when  it  can  fairly  be  discov- 
ered, must  in  all  cases  control.— Texas  &  P.  Ry. 
Co.  V.  Taylor  (Tex.  Civ.  App.)  1097. 

I  241.  The  rule  of  strict  construction  as  to 
penal  statutes  is,  properly  speaking,  a  require- 
ment that  plaintifEs'  case  must  be  brought  strict- 
ly within  the  spirit  and  letter  thereof.- Texas  & 
P.  Ry.  Co.  V.  Taylor  (Tex.  Civ.  App.)  1097. 

I  241.  The  courts  cannot,  and  ought  not  to, 
deal  with  an  act  as  a  crime,  unless  plainly  with- 
in the  language  used  by  the  Legislature;  but, 
when  determining  whether  or  not  it  is  within 
it,  a  common-sense  method  to  ascertain  its  real 
meaning  should  always  be  employed. — Texas  & 
P.  Ry.  Co.  y.  Taylor  (Tex.  Civ.  App.)  1097. 

(D)  RETROACTIVE  OPERATION. 

S  263.  Statutes  will  not  be  given  a  retrospec- 
tive construction,  unless  the  language  precludes 
a  reasonable  doubt  that  the  Legislature  intend- 
ed a  prospective  construction. — Louisville  &  N. 
R.  Co.  ▼.  Mottley  (Ky.)  982. 

i  267.  The  general  rule  that  statutes  will  be 
construed  to  be  prospective  in  operation  does  not 
apply  to  statutes  affecting  procedure  or  a  legal 
remedy.— Clark  v.  Kansas  City,  St.  L.  &  C.  R. 
Co.  (Mo.)  40. 

VII.  PI.EADINO  AND  EVIDENCE. 

§  279.  Under  Cir.  Code  Prac.  f  119,  held. 
that  it  was  unnecessary  in  an  action  against  a 
common  carrier  under  Act  Cong.  June  29,  1906, 
c.  3591,  i  7,  34  Stat.  595  (U.  S.  Comp.  St.  Supp. 
1907,  p.  909),  known  as  the  "Carmack  amend- 
ment to  the  interstate  commerce  act,"  to  refer 
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to  that  tUtnte  in  hi*  petition.— Loaisrllle  ft  K. 
B.  Co.  T.  Scott  (K7.)  990. 

i  28L  To  Iw  available  in  an  action  in  the 
•tate,  a  atatnte  of  another  state  adopting  tlie 
common  law  moat  be  pleaded.— Mathieaon  t.  St. 
Loaia  ft  S.  F.  By.  Co.  (Mo.)  9. 

{  281.  In  an  action  for  injuries  to  an  em- 
ploye in  another  state,  in  the  absence  of  any 


showing:  tliat  tiw  law  of  such  other  state  is  dif- 
ferent from  the  law  of  the  fomm,  the  latter  will 
be  applied.— AtchiM>n.  T.  ft  S.  F.  By.  Co.  v. 
Pidcens  (Tex.  Civ.  App.)  1133. 

t  283.  Where  an  act  liaa  been  signed  by  the 
Governor,  deposited  with  the  Secretary  of  State, 
and  duly  ^nblislied,  it  will  be  presumed  tliat 
every  requirement  waa  complied  with  in  its 
passage.- State  t.  Bowman  (Aric)  711. 


UJIITM)  STATES. 

CONSTITUTION. 
Amend.    14 1097 

STATUTES  AT  LABOE. 

1887,  Feb.  4,  ch.  102,  S  20, 
24  But.  386  (tJ.  S. 
Comp.  St  1901,  p.  3160). 
Amended  by  Act  1900, 
June  29,  ch.  3591,  |  7, 
34  Stat.  593  (U.  S. 
Comp.    St    Supp.    1907, 

p*  909) •>••■•••>•*.•••■  8x9 

1888,  Aug.  13,  ch.  806,  25 
Stat.  43i3  (U.   8.  Comp. 

St  1901,  p.  508) 729 

1888,  Aug.   13,  ch.  806,  I 

8,   25   Stat.   436   (IT.    S. 

Comp.  St  190]„  p.  582)  1146 
1868,   July   1,    ch.   541,   | 

11a,  30  Sut.  549  (U.  S. 

Comp.  St  1901,  p.  3426)  401 
1906,   June   11,    ch.   3073, 

34     Stat     232     (U.     S.  . 

Comp.    St    Supp.    1907, 

p.    801) 1133 

1906,   June   29,   ch.   3591, 

34     Stat    593    (U.     S. 

Comp.    St.    Supp.    1907, 

p.    909) 845 

1906,  Jnne  29,  ch.  3591.  If 

1,  2,  34   Sut.  584,   5S6 

(U.   8.  (3omp.  St   Supp. 

1907,  pp.  892,  895)....  982 
1906,  Jane  29,  cb.  3.591,  | 

7,   34  Stat  696   (U.   S. 

Comp.    St    Supp.    1907, 

p.    909) :. 990 

COMPILED    STATUTES 
1901. 

Page  608  729 

Page  582  , 1140 

Page  3109  845 

Page  8426 401 

COMPILED    STATUTES 
SUPP.    1907. 

Page  801     11.^3 

Pages  892,  896 ftS2 

Page    909 845,  990 


IRKANSAS. 

CONSTITUTION. 

Art.  6.  f  21 711 

Art.  7,  I  11 700 

Art.  7,  I  14 1010 

Art.  7,  I  28 700 

Art.  7.  i  3.-}...., 1010 

Art.  13,  I  16.... 1010 

Art.  10,  I  5..... 398 

KIRBYS  DIGEST. 

no:?  , 1017 

t  1428,  1487-1493 1010 

1714  250 

3142  260 


STATUTES  CONSTRUED. 

i  3901   255 

(  4979    1011 

i  ."54.38  398 
61.37  400 
6259   397 

LAWS. 

1868,  p.  214 711 

1907,  p.  113    706 


XEHTUOKT. 

CONSTITUTION. 

.51  978 

170  992 

242  363 

244  350 

CIVIL   CODE   OF    PRAC- 
TICE. 

H  38,  K. 981 

I  93    940 

I  06    .307 

i  119   990 

H   129,   130 9.33 

"  284    997 

4.'>2,  subsec.  4 .372 

474   299 

094,  subsec.  3 347 

734    972 

CRIMINAL  CODE  OF 
PRACTICE. 

{  122    916,  978 

it  123,  124. 916 

!136   978 
281    334 

*       STATUTES  1894. 

i  4315.  Amended  by 
Laws  1906,  p.  431,  ch. 
118;  Laws  1908.  p.  107. 
ch.    42 299 

STATUTES  1903. 

f  1214  Amended  by 
Laws  1906,  p.  253,  ch. 
25 978 

STATUTES  1909. 

I  216  (Russell's  St.  |  1783)  271 
i  470  (Russell's  St  |  1775) 

972,  1003 
f  470,  subsec.  7  (RuBsell's 

St  I  1775,  subsec.  7). . .  998 
I  482     (Russell's     St     | 

1709)    940 

I  489     (Russell's      St.     { 

1806)    309 

{  II.V)     (Russell's     St     i 

8628) 915 

S  1214     (Russell's     St     ( 

.3790)    978 

t  1409,  subseos.  7.  11  (Rux- 

sel|-s  St.  If  5803,  .58(i7)  332 
t  l.~>90a    (Russell's    St.    | 

4040)    382 

§  1702    (Russell's     St.    { 

4661)    961 


{  1706     (Russell's     St     | 

4665)    306 

{  1907     (RuaseU'a     St'  i 

2100)    312 

I  2034     (Russell's     St     i 

41.51)    963 

i  2135     (BnsseU's     St     ( 

464^    292 

t  2219    (BnsseU's     St     f 

1815)    3.V» 

{  2364  (Russell's  St  S  80)  292 
f  2515     (BnsseU's     St     i 

224)    319 

{  2.546     (BnaseU's     St     { 

221)    363 

H  2833.  2834  (BnaseU's  St 

{{    805,    837) 329 

H  3248,  3274,  3452  (Rus- 
sell's St  |{  1254,  1291, 

1430)    324 

i  3099    (RnsseU's    St    f 

1698)    298 

I  3720b,  snbsecs,  51,  52.  57 

(Russell's    St    U    1920, 

1921,    1926) 279 

I  3883     (Russell's     St     i 

3914)    968 

i  3897     (RusseU's     St     ^ 

3920)    358 

{  4021     (Russell's     St     f 

6913)    819 

f  4051     (RusseU's     St     | 

5942) 294 

M  «976b-407tt   (BnsseU's 

St  if  5970-5983) 331 

{  4088     (Russell's     St     f 

6061)    , 2»4 

{  4114a  et  seq.  (Bussell's 

St  i  6137)...,. 381 

I  4224     (Russell's     St     | 

6157)    :i000 

((  4426a,   44.58   (RusseU's 

St  Kg  5610a.  .Wfe) 970 

{  4464     (Russell's     St     I 

57.36)    "379 

I  4481     (RusseU's     St     f 

5758)    :970 


RUSSELL'S   STATUTES. 
80  (St  1909,  {  2364)...  292 

"""  '" .  363 

319 


i 


221  (St  1906,  i  2546). 
^JSt  19C«,  J  2515). 


895,  897  (St  1909,  U 

28.33,  2834) 329 

SS  1254.  1291,  1430  (St 
1909,  §{  3248,  3274, 

3452)  324 

I  1698  (St.  1909,  t  3699)  298 
I  1775  (St  1909,  §  470).: 

972,  1003 
I  1775,  subsec.   7  (St 

1909,  i  470,  subsec  7). .  998 
f  1783  (St  1900.  i  5416)..  271 
I  1799  (St  1900.  I  482)..  940 
I  1806  (St  1909,  I  489)..  309 
I  1815  (St.  1900.  (  2210)  350 
K  1920,  1921.  1026  (St 
1909.  g  3720b,  subsecs. 

51.  52,  57) 279 

f  2100  (St.  1909,  I  1907)  312 
I  3628  (St  1906,  }  1150)  915 
f  3790  (St  1909,  I  1214)  97S 
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SATLES'  ANNOTATED 

CIVIL.  STATUTES 

1897. 

Art.  186,  Bubd.  2 561 

Art.  096,  subd.  3 747 

Art.  1194*  BUM.  7 885 

Art.  1331  , 551 

Arts.  1367-1368  602 

Art.  2306  1135 

Arts.  2519,  2529 881 

Art.  2977 193 

Art.  2969.      Amended    by 

Laws   1907,  p.  20(1,   ch. 

107,  H  2,  3... 790 

Art.  33.39a    568 

Art.  4.521    810 

Art.  4oC0h    178 

Art.  4574    776 

Art.  5019.  subd.  54 879 

Art.  5232g    188 


CITY    CHARTERS. 


Laws  1905,  pp. 


Houston. 
147.  149.  ch.  17,  art 
{§   8,   11 


608 


SPECIAL  LAWS  1907. 
Page  176,  ch.   18 878 

LAWS. 

1897,  p.  138,    ch.    106,   $ 

15 .803 

1897,  p.  23.5,  ch.  162 635 

1899,  p.  246,       ch.        146. 
Repealed  by  Laws  1903, 

p.  119,  ch.  W 128 

1899,  p.  321,    oh.   183....  88.S 

1901,. p.  322    893 

1903.  p.  118,   ch.  93,   art. 

812    203 

1903,  p.  119,   ch.   94 128 


1905,  pp.  521.  527,  5.35,  ch. 

11,  8f  4,  23,  60,  64 893 

1907,  p.  137,   ch.   65 1053 

1907,  pp.  138,  140,  ch.  65, 

If  4,&..!V:.... 1053 

1907,  p.  206,  ch.  107. ...  164 
1907,  p.  206,   ch.    107.    H 

2     3  790 

19OT,  p*p."2il9;220,"<*.'ii8  i.'tg 
1907,  p.  248,  ch.  133. .. .  229 
1907.  p.  249.  ch.  133,  arts. 

1194b,    11&4C 735 

1907,  p.  2G9,  ch.  139  783,  8.51 

1907.  p.  277,   ch.    143 754 

1907,  p.  311,    ch.    104,    f 

4,  subd.  5 749 

1907,  p.  479,  oh.  18. 879 

1907,,  p.  509,   ch.   24 

131.  153.  1119 
1907,  pp.     510,     512,     ch. 

24,  II  5,  14 1142 


STAY. 

Of  action  against  bankrupt,  see  Bankruptcy,  S 

STIPULATIONS. 

§  16.  Where  the  parties  agree  in  open  court 
to  submit  certain  issues  open  to  the  Bury,  nei- 
ther party  can  be  heard  to  complain  of  the  ac- 
tion of  the  court  in  submitting  any  of  the  is- 
sues.—Mecca  Fire  Ins.  Co.  of  Waco  v.  Wilder- 
spin  (Tex.  Cir.  App.)  1131. 

I  18.  In  an  action  on  an  insurance  policy, 
an  objection  that  the  evidence  does  not  support 
a  finding  that  the  property  destroyed  was  worth 
the  amount  alleged  in  the  petition  held  not 
available  after  an  agreement  by  the  parties  that 
certain  issues  should  be  the  only  ones  submitted 
to  the  jury. — Mecca  Fire  Ins.  Co.  of  Waco  v. 
Wilderspia  (Tex.  Civ.  App.)  1131. 

STOCK. 

Corporate  stock,  see  Corporations,  g§  76-83. 

STOCKHOLDERS. 

Of  corporations,  see  Corporations,  f  206. 

STREET  RAILROADS. 

See  Railroads. 

Carriage  of  passengers,  see  Carriers. 

II.  REGULATION  AND  OPERATION. 

Imposition  of  occupation   taxes  as  constituting 
double  taxation,  see  Licenses,  §  7. 

§  C9.  Acts  30th  Leg.  (Gen.  Laws  1907,  c.  18) 
pp.  479-489,  levying  an  annual  occupation  tax 
upon  street  car  comiiauies  on  a  basis  of  gross  re- 
ceipts, hild  not  to  repeal  Sa.vles'  Ann.  Civ.  St. 
18!IT.  art.  5040.  subd.  54,  levying  an  annual  oc- 
cu])atiou  tax  on  street  car  companies  on  a  track- 
mileage  basis. — Dallas  Consol.  Electric  St.  Ky. 
Co.  v.  State  (Tex.  Civ.  App.)  879. 

§  81.  The  care  required  of  a  motorman  to 
avoid  accidents  with  persons  Retting  in  the 
way  of  the  car  stated. — Dallas  Consol.  Electric 
St.  Ry.  Co.  V.  Cliainbers  (Tex.  Civ.  App.)  851. 

§  93.  A  motorman,  seeing  that  a  traveler  in- 
tends to  cross  the  track  ahead  of  the  car,  held 
required  to  make  reasonable  use  of  the  means 
at  hand  to  check  the  speed  of  the  car,  so  as  to 


enable  the  traTeler  to  cross  in  safety. — Dahmer 
T.  Metropolitan  St  Ry.  Co.  (Mo.  App.)  496. 

I  93.  A  traveler  and  a  motorman  in  charge 
of  a  street  car  held  righ'ttully  traveling  on  the 
public  streets,  and  each  must  employ  reaaonable 
care  to  avoid  a  collision. — Dahmer  v.  Metropoli- 
tan St.  Ry.  Co.  (Mo.  App.)  496. 

i  98.  A  person  need  not  always  look  and  lis- 
ten for  approaching  cars  before  going  on  a 
street  railroad  track,  and  the  measure  of  or- 
dinary care  may  be  satisfied  by  the  exercise  of 
either  the  sense  of  bearing  or  sight. — Northern 
Texas  Traction  Co.  t.  Hunt  (Tex.  Cir.  App.) 
827. 

§  111.  A  petition,  in  an  action  for  injuries  in 
a  collision  with  a  street  car,  held  sufficient  to 
permit  the  introduction  in  evidence  of  a  city 
ordinance  relating  to  the  speed  of  cars. — North- 
ern Texas  Traction  Co.  v.  Hunt  (Tex.  Civ. 
App.)  827. 

S  113.  In  an  action  against  a  street  railway 
company  for  personal  injuries,  the  rules  of  the 
company  governing  the  conduct  of  its  employ^ 
held  not  admissible.— Louisville  Ry.  Co.  v. 
Gaugh  (Ky.)  276. 

§  117.  In  an  action  for  injuries  in  a  colli- 
sion with  a  street  car,  evidence  held  to  require 
submission  to  the  jury  of  the  company's  negli- 
gence resulting  from  a  failure  to  exercise  prop- 
er care  after  the  discovery  of  the  traveler's  periL 
— Dahmer  v.  Metropolitan  St.  Ky.  Co.  lilo. 
App.)  40G. 

§  117.  An  instruction  on  the  duty  of  a  mo- 
torman as  to  the  control  over  the  speed  of  his 
car,  which  duty  was  not  prescribed  by  ordi- 
nance, held  erroneous,  as  the  question  was  for 
the  jurj-.— Dallas  Consol.  Electric  St.  Ry.  Co. 
V.  Chambers  (Tex.  Civ.  App.)  851. 

§  117.  Under  a  city  ordinance  requiring  a 
signal  light  for  street  cars,  the  question  of  the 
motorman's  negligence  in  running  at  a  greater 
speed  than  would  allow  him  to  stop  within  the 
distance  covered  by  the  light  thrown  by  his 
own  headlight  held  for  the  jviry. — Dallas  Consol. 
Electric  St.  Ky.  Co.  v.  Chambers  (Tex.  Civ. 
App.)    851. 

§  lis.  In  an  action  against  a  street  railrond 
company,  held  error  not  to  give  specified  instruc- 
tion.—Louisville  Ky.  Co.  V.  Gaugh  (Ky.)  276. 

§  118.  In  an  action  for  injuries  in  a  colli- 
sion with  a  street  car,  an  instruction  submitting 
the  issue  of  contributory  negligence  held  justi- 
fied by  the  pleadings  and  the  evidence. — North- 
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driving  suddenly  in  front  of  the  car  proximately 
eontribating  to  the  injury,  held  properly  refus- 
ed.—Northern  Texas  Traction  Co.  t.  Hunt 
(Tex.  Civ.  App.)  827. 

f  118.  In  an  action  for  injuries  in  a  street 
car  collision,  a  requested  charge  on  the  issue 
of  contributory  negligence  held  properly  refused 
in  view  of  the  pleadings.— Northern  Texas  Trac- 
tion Co.  V.  Hunt  (Tex.  Civ.  App.)  827. 

f  118.  The  petition  and  answer  in  an  action 
for  injuries  in  a  collision  with  a  street  car 
held  to  authorize  an  instruction  submitting  the 
question  of  plaintifTs  driving  in  close  proximity 
to  the  track.— Northern  Texaa  Traction  Co.  t. 
Hunt  (Tex.  Civ.  App.)  827. 

STREETS. 

See    Highways;     Municipal    CorjMrations,    {g 


Ugb 

sfi, 


685-671,  75&-822. 

SUA  SPONTE. 

Transfer  of  case  to  equity  side  of  docket  on 
court's  own  motion,  see  Trial,  §  11. 

SUBSCRIPTIONS. 

To  corporate  stock,  see  Corporations,  U  76-83. 

SUBTERRANEAN  WATERS. 

See  Waters  and  Water  Courses,  1 107. 

SUIT. 


See  Action. 


See  Process. 


SUMMONS. 


SUNDAY. 

(  29.  An  allegation  in  an  indictment  under 
Rev.  St  1899,  !  2240  (Ann.  St.  1906,  p.  1440), 
for  Sabbath  breaking,  held  to  be  a  direct  state- 
ment that  the  date  alleged  was  Sunday.— State 
y.  Nickelson  (Mo.  App.)  1192. 

SUPPLEMENTAL  ABSTRACTS. 

Of  record  on  appeal  or  writ  of  error,  see  Ap 
pea]  and  Error,  (  690. 

SUPPLEMENTAL  PLEADING. 

See  Pleading,  |  279. 

SUPPORT. 

Deed  with  covenant  for  support  of  grantor  as 
constituting  equitable  mortgage,  see  Mort- 
gages, i  27. 

SUPREME  COURTS. 

See  Courts,  K  223,  231. 

SURETYSHIP. 

See  Principal  and  Surety. 

SURFACE  WATERS. 

See  Waters  and  Water  Courses,  $  125. 


SURVIVAL. 

Of  cause  of  action,  see  Abatement  and  Re- 
vival, I  68. 

SWITCHES. 

Legality  of  contract  by  section  foreman  to  pro- 
cure switch  track  to  oe  constructed  at  a  speci- 
fied place,  see  Contracts,  1 108. 

TAXATION. 

Payment  of  taxes  to  sustain  adverse  possession, 
see  Adverse  Possession,  i  92. 

Taxation  of  municipal  bonds  as  impairing  obli- 
gation of  contract,  see  Constitutional  Law,  ( 

Local  or  tpecial  taxet. 
See  Highways,  {  1.51 :    Municipal  Corporations, 

I&978.  981;   Schools  and  School  Districts,  §S 

97-103. 
Assessments   for   municipal    improvements,    see 

Municipal  Corporations,  §f  414-519,  538-567. 

Occupation  or  privilege  taxet. 
See  Hawkers  and  Peddlers,  §  4;    Intoxicating 
Liqnorii,  §S  49-75;   Licenses,  {{  7-42. 

n.   CONSTITUTIONAI.  REQUIRE- 
HENTS  AND  BESTRICTIONS. 

{  47.  Where  it  is  shown  that  defendant  has 
paid  taxes  on  $3,500  worth  of  personalty,  such 
property  being  worth  less  than  that  amount,  be 
should  not  be  assessed  separately  on  a  library 
worth  $300.— Commonwealth  t.  Harris  (Ky.) 
294. 

in.  IiIABIMTY  OF  PERSONS  AND 
PBOPERTT. 

(A)  PRIVATE  PERSONS  AND  PROPERTY 
IN  GENERAL. 

Liability  of  street  railroad  for  occupation  taxes, 
see  Street  Railroads,  §  69. 

§  108.  A  sale  and' transfer  of  taxable  proper- 
ty and  the  investment  of  the  proceeds  in  non- 
taxable government  bonds  held  not  a  trick  on 
the  part  of  the  owner  to  escape  taxation  under 
St.  1909,  i  4051  (Russell's  St.  §  5942).— Com- 
monwealth V.  Harris  (Ky.)  294. 

(B)  CORPORATIONS  AND  CORPORATE 
STOCK  AND  PROPERTY. 

I  122.  Under  St  1909,  8  4088  (Russell's  St 
I  6061),  where  a  public  service  corporation  own- 
ing property  both  within  and  out  of  the  state 
pays  a  tax  on  its  property  and  f  ranohisee  with- 
in the  state,  its  corporate  stock  in  the  hands  of 
stockholders  is  not  assessable  for  taxation.— 
Commonwealth  v.  Harris  (Ky.)  294. 

CD)  EXEMPTIONS. 

i  217.  A  waterworks  system  owned  and  op- 
erated by  a  city  held  exempt  from  taxation,  un- 
der Const.  §  170.— Ryan  ▼.  City  of  Louisville 
(Ky.)  992. 

S  251.  Equity  will  interfere,  by  injunction,  to 
prevent  a  threatened  cloud  on  the  title  of  the 
waterworks  property  of  a  city  by  an  assessment 
of  the  property  for  taxation. — Ryan  v.  City  of 
Louisville  (Ky.)  992. 

V.   IiEVT  AND   ASSESSMENT. 

(E)  ASSESSMENT  ROLLS  OR  BOOKS. 

i  411.  Under  Rev.  St.  1895,  arts.  5098.  5103, 
5126,  5127,  held,  that  tax  rolls  are  to  be  made 
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ASIDE  OF  ASSESSMENT. 

8  453.  Where  the  assessed  valuation  of  prop- 
erty is  excessive,  or  there  is  an  attempted  as- 
sessment of  omitted  property,  the  exclusive  rem- 
edy is  by  an  application  to  the  board  of  super- 
visors, and  to  appeal  from  their  action,  except 
on  the  question  of  valuation. — ^Ryan  t.  City  of 
lioaisville  (Ky.)  992. 

VI.  UEN  AND   FBIOBTTT. 

Abatement  of  action  to  enforce  tax  lien,  death  of 
defendant  as  ground  of,  see  Abatement  and 
Revival,  |  58. 

Vn.   PATKENT  AND  REFTTNSIirO  OB 
BECOVERT  OF  TAX  PAID. 

Payment  of  taxes  as  qualification  of  voter,  see 

Elections,  i  83. 
Tax  receipts  in  the  exhibits  as  part  of  record  on 

npppal  or  writ  of  error,  see  Appeal  and  Error, 

t  olO. 

§  529.  Evidence  in  trespass  to  tr^  title,  in 
which  defendants'  defense  was  limitations, 
based  on  the  payment  of  taxes  on  the  land, 
held  not  to  show  a  payment. — Lofton  v.  Miller 
(Tex.  Civ.  App.)  811. 

IX.  8AI.E  OF  LAUD  FOB  NONPAT- 
MENT  OF  TAX. 

I  642.  The  citation  served  by  publication  in 
an  action  for  delinquent  state  and  county  tax- 
es may  be  addressed  directly  to  defendants,  and 
it  need  not  be  addressed  to  any  oflBcer  nor  re- 
quire any  officer  to  make  return  thereof. — Qibbs 
V.   Scales  (Tex.  Civ.  App.)   188. 

{  642.  A  citation  under  the  delinquent  tax 
law  (Laws  1897,  p.  138,  c.  103,  <  15)  need  not 
recite  the  file  number  of  the  suit  under  Rev. 
St.  1895,  art.  1214,  qor  state  the  amount  of 
the'  costs.— Unknown  Owner  v.  State  (Tex.  Civ. 
App.)  803. 

{  643.  In  a  snit  to  enforce  a  lien  for  taxes, 
a  claim  of  lien  for  subsequent  taxes  on  the 
same  land  was  properly  pleaded  by  amended  pe- 
tition, under  Civ.  Code  Prac.  i  G94,  subsec.  3. 
— Board  of  Councilmen  of  City  of  Frankfort  v. 
Hemdon's  Adm'r  <Ky.)  347. 

I  643.  Gen.  Laws  1905,  p.  317,  c.  129,  I  2, 
relating  to  tax  collectors'  credits  under  Rev. 
St.  1895,  art.  5170,  held  inapplicable  to  col- 
lectors' fees  in  suits  to  collect  taxes  under  such 
act. — Unknown  Owner  t.  State  (Tex.  Civ.  App.) 
803. 

i  647.  A  judgment  for  delinquent  state  and 
county  taxes  held  not  wholly  invalid  because  it 
contains  improper  provisions.— Gibbs  v.  Scales 
(Tex.  Civ.  App.)  188. 

{  648.  A  judgment  for  delinquent  taxes  held 
not  subject  to  collateral  attack. — Gibbs  v.  Scales 
(Tex.  Civ.  App.)  188. 

8  674.  Sa.vles'  Ann.  Civ.  St.  1897,  art.  5232g, 
held  not  to  render  a  pureliase  by  the  county  at- 
torney of  land  at  a  tax  foreclosure  sale  void  as 
contrary  to  public  policy. — Gibbs  v.  Scales  (Tex. 
Civ.  App.)   188. 

I  C89.  A  direction  by  the  court  to  the  sher- 
iff on  the  liearing  of  a  motion  to  set  aside  a  tax 
sa!e  held  not  equivalent  to  a  direct  finding  that 
the  sheriff  promised  to  notify  an  attorney  of  the 
sale.— State  ex  rel.  Hartley  v.  lunes  (Mo.  App.) 
1168. 

§  689.  Though  for  inadequacy  of  price  a  sale 
for  taxes  will  not  be  set  aside,  gross  inadequa- 


of  his  client's  lot,  and  was  thereby  led  to  make 
no  further  inquiry  or  watch  for  advertisement  of 
the  sale,  which  was  made  for  an  inadequate 
price,  it  should  be  set  aside.— State  ex  rel.  Hart- 
ley V.  Innes  (Mo.  App.)  1168. 

X.   REDEMPTION  FBOM  TAX  BAXE. 

$  709.  One  entitled  to  redeem  from  a  tax 
sale  is  liable  to  the  purchaser  for  interest  on  the 
amount  due  only  from  the  date  of  the  sale  to  the 
time  he  tenders  such  amount  to  the  purchaser 
and  offers  to  redeem.— Blair  v.  Guaranty  Sav- 
ings, Loan  &  Investment  Co.  (Tex.  Civ.  App.) 
608. 

Xn.  FORFEITURES  AND  PENALTrES. 

i  848.  Ky.  St.  1909,  il  4076b-^076k  (Rus- 
sell's St.  88  5970-5983)  relative  to  forfeiture  of 
land  for  continued  failure  to  list  for  taxation, 
held  not  to  apply  to  the  facts.— Lockard  ▼. 
Commonwealth  (Ky.)  331. 

TELEGRAPHS  AND  TELEPHONES. 

I.  ESTABUSHMENT,  CONSTRTTCTION, 
AND  MAINTENANCE. 

§  15.  One  maintaining  telephone  poles  along 
a  highway  held  required  to  see  that  they  are 
sound  and  serviceable  and  is  liable  for  injuries 
to  a  traveler  by  the  fall  of  a  defective  pole.— 
Burton  v.  Cumberland  Telephone  &  Telegraph 
Co.  (Ky.)  287. 

8  16.  One  maintaining  telephone  x>olea  along 
a  highway  without  permission  from  the  fiscal 
court  held  not  liable  for  injuries  to  a  traveler 
in  consequence  of  the  fall  of  a  pole  dnring  a 
severe  windstorm. — Burton  v.  Cumberland  Tel- 
ephone &  Telegraph  Co.  (Ky.)  287. 

n.  BEOVI.ATION    AND     OPERATION. 

{  31.  Certain  regalation  of  telegraph  com- 
pany fixing  office  hours  held  reasonable. — West- 
em  Union  Telegraph  Co.  v.  Cobb  (Tex.  Civ. 
App.)  717. 

8  32.  Telegraph  company  held  not  boand  by 
unauthorized  contract  of  agent  as  to  delivetr 
of  certain  telegram.— Western  Union  Telegraph 
Co.  v.  Cobb  (Tex.  Civ.  App.)  717. 

8  38.  Facts  held  to  show  actionable  negli- 
gence on  the  part  of  a  telegraph  company  in  de- 
laying a  telegram.— Western  Union  Telegraph 
Co.  V.  Barrett  (Tex.  Civ.  App.)  1089. 

8  65.  In  an  action  against  a  telegraph  com- 
pany for  nondelivery  of  a  message,  the  petition ' 
held  sufficient  to  authorise  the  admission  of  ev- 
idence that  the  sendee  would  have  complied  with 
the  request  made  in  the  message. — Western  Un- 
ion Telegraph  Co.  v.  Powell  (Tex.  Civ.  App.) 
226. 

S  65.  A  petition  in  an  action  against  a  tel- 
egraph company  held  suflicient  as  against  the 
general  demurrer. — Western  Union  Telegraph 
Co.  V.  Hughey  (Tex.  Civ.  App.)  1130. 

I  66.  In  an  action  against  a  telegraph  com- 
pany for  mental  anguish,  held,  that  the  burden 
of  proof  was  on  plaintiff. — Western  Union  Tele- 
graph Co.  V.  Long  (Ark.)  405. 

S  66.  Evidence  in  an  action  against  a  tele- 
graph company  for  mental  anguish  held  insuffi- 
cient to  establish  a  cause  of  action. — Western 
Union   Telegraph   Co.   v.   Long   (Ark.)   405. 

ij!  (>6.  Evidence,  in  an  action  against  a  tele- 
graph company  for  delay  in  deliverj-  of  a  tele- 
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gram,  held  to  show  that  the  messenger  intrnst- 
ed  therewith  was  negligent. — Western  Union 
Telegraph  Co.  v.  Cobb  (Tex.  Civ.  App.)  717. 

S  66.  evidence  in  an  action  against  a  tele- 
graph company  held  to  show  negligence  but  for 
which  plaintiff  would  have  reached  the  bedside 
of  his  dying  wife  about  15  hours  sooner  than 
he  did. — Western  Union  Telegraph  Co.  v.  Hugh- 
ey  (Tei.  Civ.  App.)  1130. 

§  66.  In  an  action  against  a  telegraph  com- 
pany  for  failure  to  deliver  a  telegram,  held,  that 
there  was  no  burden  on  plaintiff  to  show  that 
had  he  arrived  home  at  the  time  he  could  have 
arrived  had  the  telegram  been  promptly  deliy- 
ered,  that  his  wife,  who  was  unconscious  when 
he  arrived,  was  conscious  15  hours  earlier. — 
"Western  Union  Telegraph  Co.  v.  Hughey  (Tex. 
Civ.  App.)  1130. 

i  67.  A  telegraph  company  failing  to  deliver 
a  telegram  held  liable  for  injuries  sustained  by 
the  sender  and  his  wife. — Western  Union  Tele- 
graph Co.  V.  Powell  (Tex.  Civ.  App.)  226. 

{  6S.  A  telegraph  company  held  not  liable  for 
the  failure  to  deliver  an  answer  to  a  telegram, 
where  the  answer  would  not  have  alleviated  the 
plaintiff's  mental  anxiety  already  occasioned  by 
the  delay  in  the  delivery  of  a  telegram. — West- 
em  Union  Telegraph  Co.  v.  Barrett  (Tex.  Civ. 
App.)  1080. 

I  71.  Verdict  for  $1,200.  in  action  against 
telegraph  company  for  mental  anguish  caused 
by  negligent  delay  in  delivering  telegram,  held 
not  excessive.— Western  Union  Telegraph  Co. 
v.  Cobb  (Tex.  Civ.  App.)  717. 

Ji  74.  An  instruction  in  an  action  against  a 
egraph  company  for  nondelivery  of  a  message 
held  to  properly  submit  the  issue  of  contribu- 
tory negligence  of  the  sender. — Western  Union 
Telegraph  Co.  v.  Powell  (Tex.  Civ.  App.)  226. 

{  74.  In  action  against  telegraph  company 
for  dela^  in  delivery  of  message,  held  error  to 
submit  issue  of  negligence  in  failing  to  deliver 
it  at  a  certain  time.— Western  Union  Telegraph 
Co.  T.  Cobb  (Tex.  Civ.  App.)  717. 

TENDER. 

{  18.  To  preserve  the  legal  effect  of  a  ten- 
der, it  must  be  kept  good.— Abbott  v.  Herion 
(Ark.)  70a 

TERMINATION. 

Of  right  in  party  wall,  see  Party  Walls,  |  6. 

TERRITORIES. 

8  11.  The  federal  employer's  liability  act  (Act 
Cong.  June  11,  1906,  c.  3073,  84  Stat.  232  [U. 
B.  Comp.  St.  Supp.  1907,  p.  891]),  held  consti- 
tutional in  its  application  to  territories,  though 
unconstitutional  in  its  application  to  interstate 
commerce.— Atchison,  T.  &  S.  F.  Ry.  Co.  y. 
Pickens  (Tex.  Civ.  App.)  1133. 

TESTAMENT. 

See  Wills. 

TESTAMENTARY  CAPACITY. 

See  Wills,  IS  38,  55. 

TESTAMENTARY  POWERS. 

Creation,  see  Wills,  {J  681,  693. 

THEFT. 

See  Larceny. 


TICKETS. 

For  carriage  of  passengers,  see  Carriers,  { 
253%. 

TIMBER. 

See  Logs  and  Logging. 

TIME. 

For  particular  aoti  in  or  incidental  to  judicial 
proceedings^ 

Filing  assignment  of  errors,  see  Appeal  and  Er- 
ror, i  744. 

Filing  bill  of  exceptions,  see  Exceptions,  Bill 
of,  8  39. 

Filing  transcript  on  appeal  or  writ  of  error,  see 
Appeal  and  Error,  {  ^2. 

Motion  for  new  trial,  see  New  Trial,  |  119. 

Taking  appeal  or  suing  out  writ  of  error,  see 
Appeal  and  Error,  g  339. 

g  9.  Where  an  order  filed  November  28th,  for 
cars  to  be  furnished  on  December  2d,  was  com- 
plied with  by  furnishing  cars  on  December  13th, 
held  that  only  10  days  remained  for  which  a 
penalty  for  delay  should  be  allowed. — Texas  & 
P.  Ry.  Co.  V.  Taylor  (Tex.  Civ.  App.)  1097. 

TITLE. 

Best  and  secondary  evidence  of  title,  gee  Evi- 
dence, g  158. 

Color  of  title,  see  Adverse  Possession. 

Dedication  affecting  title,  see  Dedication,  g  61. 

Estoppel  to  assert  title,  sec  Estoppel,  §g  38,  47. 

Removal  of  cloud,  see  Quieting  Ktle. 

Sufficiency  of  title  in  abutting  owner  to  main- 
tain action  for  obstruction  of  street,  see  Mu- 
nicipal Coiporations,  g  671. 

Sufficiency  of  title  of  vendor  of  land,  see  Vendor 
and  Purchaser,  g  129. 

Title  of  lessor,  see  Landlord  and  Tenant,  i  63. 

TORTS. 

Causing  death,  see  Death,  gg  9-99. 

ZAahilitiet  of  particular  claue*  of  p«raotu. 
See  Municipal  Corporations,  gg  739-827. 
Agents,  see  Principal  and  Agent,  g  169. 

Particular  torts. 
See  Assault  and  Battery,  gg  3-^;  False  Im- 
prisonment, g  20 ;  Forcible  Entry  and  Detain- 
er, gg  5,  32;  Libel  and  Slander;  Malicious 
Prosecution;  Negligence;  Nuisance:  Tres- 
pass ;   Trover  ana  Conversion. 

Remedies  for  torts. 
See  Trespass,  gg  44-62 ;  Trover  and  Conversion, 

gg  13-40. 
Limitations,  see  Limitation  of  Actions,  g  55. 
Measure  of  damages,  see  Damages,  gg  95,  112. 

g  4.  It  is  no  defense  to  an  action  for  a 
wrongful  act  that  defendant  did  not  know  that 
any  injury  or  loss  would  result— Kentucky 
Heating  Co.  y.  Hood  (Ky.)  337. 

g  28.  In  an  action  for  Injuries  to  plaintiffs' 
business,  the  refusal  of  instructions  that  there 
could  be  no  recovery  for  loss  other  than  that  re- 
sulting from  acts  of  defendant,  held  not  error. 
— American  Freehold  Land  Mortgage  C!o.  of 
LondMi  V.  Brown  (Tex.  Civ.  App.)  1106. 

TOWER  HOUSES. 

Maintenance  near  railroad  crossing  as  constitut- 
ing negligence,  see  Railroads,  g  314, 

TOWNS. 

See  Counties;  Municipal  Corporations;  Schools 
and  School  Districts,  gg  13-103. 
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ated,  see  Criminal  Law,  {  304. 

TRANSCRIPTS. 

As  eTideoce,  see  Evidence,  I  342. 

Of  record  for  purpose  of  review,  see  Appeal  and 

Error,  {{  597,  601 ;    Criminal  Law,  ii  1090- 

1097. 

TRANSFERS. 

Of  causes  for  trial,  see  Trial,  f  11. 

TRANSITORY  ACTIONS. 

See  Venue^  {  7. 

TREES. 

See  Logs  and  Logging. 

Application  of  statute  of  frauds  to  contract  tor 

sale  of  growing  trees,  see  Frauds,  Statute  of, 

:  56. 

TRESPASS. 

Ejection  of  trespasser,  see  Carriers,  gi  363-384. 
Injuries  to  trespassers,  see  Railroads,  §g  273 1^- 

282. 
To  the  person,  see  Assault  and  Battery,  g§  3- 

43 ;  False  Imprisonment. 

I.  ACTS     CONSTITUTINO     TRESPASS 

AMD  UABrLmr  therefor. 

8  12.  Every  unauthorized  entry  on  the  land 
of  another  is  trespass,  and  it  is  willful  trespass 
if  deliberately  done.— Kipy  v.  Less  (Tex.  Civ. 
App.)  1084. 

II.  ACTIONS. 

(C)  EVIDENCE. 

i  44.  Where,  in  an  action  for  timber  tres- 
pass, plaintiff  elected  to  treat  the  manufacture 
of  the  timber  into  lumber  as  the  period  of  con- 
version, the  burden  was  on  her  to  prove  that 
the  timber  was  so  manufactured. — Ripy  v.  Less 
(Tex.  Civ.  App.)  1084. 

f  46.  Evidence  held  to  support  a  finding  that 
defendants  committed  a  timber  trespass  inten- 
tionally, and  not  through  mistake  in  the  land 
lines.— Ripy  v.  Less  (Tex.  Civ.  App.)  1084. 

(D)  DAMAGES. 

I  52.  Where  timber  Is  cut  on  the  land  of  an- 
other the  trespasser  is  liable  for  the  full  value 
of  the  property  at  the  time  and  place  of  demand 
or  of  suit  brought- Ripy  v.  tiess  (Tex.  Civ. 
App.)  1084. 

TRESPASS  TO  TRY  TITLE. 

X.  RIGHT  OF  ACTION  AND  DEFENSES. 

S  10.  A  bond  for  title  to  land  after  the  pay- 
ment of  the  purchase  price  is  an  equitable  title, 
which  is  sufficient  on  which  to  base  trespHss  to 
try  title  against  the  grantor. — Wright  v.  Riley 
(Tex.  Civ.  App.)  1134. 

II.    PROCEEDINGS. 

Conformity  to  pleading,  see  Jud!,'mcnt,  8  251. 
Suliniission   of   questions   of   law    to   jury,   see 

Trial,  S  199- 

S  2.5.  Rev.  St.  18.0.5,  art  3.360,  limiting  the 
time  for  suing  for  specific  performance  of  a  con- 
tract to  convey  land,  does  not  ai)ply  to  an  ac- 
tion of  trespass  to  try  title  for  the  recovery  of 


and  want  of  consideration  for  the  contract  on 
which  plaintiffs  title  is  based,  have  the  legal  ef- 
fect of  admitting  possession  in  plaintiff. — Wright 
V.  Riley  (Tex.  Civ.  App.)  1134. 

$  38.  A  plea  of  not  guilty  as  to  the  part  of 
land  not  disclaimed  by  defendant  put  plaintiff 
on  proof  of  his  title,  and  on  his  failure  to  show 
title  defendant  would  be  entitled  to  a  judgment 
denying  a  recovery  of  the  land  not  disclaimed, 
-^affney  v.  Clark  (Tex.  Civ.  App.)  606. 

I  38.  Where,  in  trespass  to  try  title,  defend- 
ant pleaded  not  guilty,  and.  in  a  cross-action 
sought  to  have  the  boundary  established  be- 
tween himself  and  plaintiff,  the  burtlen  was  on 
defendant  to  prove  that  the  boundaries  were  as 
alleged  by  him,  even  though  plaintiff  failed  to 
sustain  the  burden  of  showing  title  in  the  prin- 
cipal action.— Gaffney  v.  Clark  (Tex.  Civ.  App.) 
606. 

I  38.  Under  the  presumption  of  the  validity 
of  the  land  commissioner's  award  and  sale  of 
land,  held  that  it  will  be  presumed  that  one  pur^ 
chasing  school  land  in  addition  to  his  home  sec- 
tion was  owner  of  his  home  section  when  he  ap- 
plied.—McKee  V.  West  (Tex.  Civ.  App.)   1135. 

i  39.  In  trespass  to  try  title,  certain  evidence 
held  inadmissible  as  a  collateral  attack  on  a 
lease  of  public  lands  not  involved  in  the  case. 
— McGill  V.  Sites  (Tex.  Civ.  App.)  220. 

$  41.  In  trespass  to  try  title,  certain  evi- 
dence held  not  to  show  that  there  was  any 
outstanding  title  against  the  land  in  controver- 
sy.— Hoencke  v.  Lomax  (Tex.  Civ.  App.)  817. 

f  45.  Term  "prior  claim"  used  in  a  charge 
held  referable  to  "prior  deed''  used  therein; 
the  terms  as  used  being  practically  synony- 
mons.— La  Brie  v.  Cartwrigbt  (Tex.  Civ.  App.) 
785. 

i  45.  In  trespass  to  try  title,  the  exclnsion 
of  evidence  that  plaintiffs  grantor  attempted  to 
get  a  third_  i>erson  to  execute  a  deed  of  the  land 
to  him  which  she  refused  held  not  error. — Rob- 
ertson V.  Hefley  (Tex.  Civ.  App.)  1159. 

{  47.  Defendant  In  trespass  to  try  title,  after 
pleading  not  guilty  as  to  a  part  of  the  land 
not  claimed  by  plaintiff,  could  seek  affirmative 
relief  by  having  disputed  boundaries  between 
them  established. — Gaffney  v.  Clark  (Tex.  Civ. 
App.)  606. 

§  47.  Defendant  in  trespass  to  try  title  held 
bound  by  his  admission  in  bis  cross-action  to 
establish  the  boundaries  between  himself  and 
plaintiff,  that  plaintiff  owned  the  land  up  to  a 
certain  boundary,  notwithstanding  the  fact  that 
plaintiff  failed  to  prove  title  to  the  land  in 
controversy. — Gaffney  v.  Clark  (Tex.  Civ.  AppI) 
606. 

f  47.  Parties  in  actual  possession  of  land  nn- 
tU  wrongfully  dispossessed  by  others  held  enti- 
tled to  recover  possession,  in  the  absence  of  ev- 
idence tending  to  show  title  in  the  others.— 
Knox  v.  McElroy  (Tex.  Civ.  App.)  1142. 

TRIAL 

See  New  Trial ;  Reference  :   Witnesses. 
Trespass  to  try  title  to  real  property,  see  Tres- 
pass to  Try  Title. 

Proceedings  incident  to  trial*. 
Conformity  of  judgment  to  verdict  or  findings, 

see  Judgment,  §  2.50. 
Entrv   of   judgment   after   trial   of   issues,  ste 

Judgment,  S§  190-25(i. 
Place  of  trial,  see  Venue,  f5  32.  71. 
Right  to  trial  by  jury,  see  Jury,  $  14. 
Summoning  and  impaneling  jury,  see  Jury,  {  58. 
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Corporataona,  §{  821-8iJ2. 
Truatee  in  bankruptcy,  see  Bankruptcy,  g  304. 

Trial  of  particular  civil  actiont  or  proceedingi. 

See  Forcible  Entry  and  Detainer,  §  32;  Libel 
and  Slander,  |  123 ;  Negligence,  g§  136-130 ; 
Torts,  §  28 ;  Trespass  to  Try  Title,  i  45. 

For  breach  of  contract,  see  Contracts,  S  353. 

For  breach  of  contract  to  convey  land,  see  Yen- 
dor  and  Purchaser,  S  352. 

For  delay  in  shipment,  see  Carriers,  $  106. 

For  fraud  of  agent,  see  Principal  and  Agent,  { 
79. 

For  injuries  caused  by  operation  of  railroad, 
see  Railroads,  §§  400-401. 

For  injuries  to  passenger,  see  Carriers,  §{  320- 
321. 

For  injuries  to  servant,  see  Master  and  Servant, 
IS  284-296. 

For  injuries  to  shipment  of  live  stock,  see  Car- 
riers, i  230. 

For  injuries  to  traveler  on  city  street,  see  Mu- 
nicipal Corporations,  U  821,  822. 

For  loss  of  or  injury  to  shipment,  see  Carriers, 
18  136-137. 

For  malpractice,  see  Physicians  and  Surgeons, 
8  18 

For  money  received,  see  Money  Received,  |  19. 

For  price  of  goods  sold,  see  Sales,  {  364. 

For  rent,  see  Landlord  and  Tenant.  {  233. 

Probate  proceedings,  see  Wills,  §  321. 

To  foreclose  vendor's  lien,  see  Vendor  and  Pur- 
chaser, {  284. 

Trial  of  criminal  proiccittiont. 
See  Criminal  Law,  S§  589-603.  621-864 ;   Homi- 
cide, fS  268-309;    Larceny,  S  70;   Rape,  {  59. 

n.  SOCKIiTS,  I.ISTS,  AND  OALEN- 
DABS. 

Review  of  rulings  as  to  transfer  of  cause  as  de- 
pendent on  objections  made  in  lower  court, 
see  Appeal  and  Error,  S  237. 

I  11.  The  trial  judge  is  not  reauired  to 
transfer  a  case  involving  a  complicated  account 
to  the  equity  side  of  the  docket  ou  his  own  mo- 
tion.—Stevenson  v.  Moore  (Ky.)  951. 

m.  COITBSE  AND  OONDTTCT  OF 
TBZAL   IN    GENERAL. 

Beview  of  remark  of  judge  as  dependent  on  prej- 
udicial nature  of  error,  see  Appeal  and  Er- 
ror, t  1W6. 

{  29.  A  remark  by  the  court,  after  evidence 
bad  been  received  without  objection  that  the 
question  was  not  proper,  related  only  to  the  ad- 
missibility and  not  to  the  weight  of  the  testi- 
mony.— Houston  &  T.  C.  R.  Co.  t.  Shapard 
(Tei.  Civ.  App.)  596. 

IV.  RECEPTION   OF   EVIDENOE. 

(A)  INTRODUCTION,  OFFER.  AND  AD- 
MISSION OF  EVIDENCE  IN 
GENERAL. 

i  41.  Under  Kirby's  Dig.  {  3142,  the  exclu- 
sion of  witnesses  from  the  courtroom  held  with- 
in the  discretion  of  the  court.— -St.  Louis,  I.  M. 
ft  S.  By.  Co.  T.  Pate  (Ark.)  260. 

f  64.  In  a  suit  to  recover  rents,  part  of  the 
eonsideration  for  the  conveyance  of  land,  cer- 
tain evidence  held  admissible  only  for  the  pur- 
pose of  affecting  the  credibility  of  the  witness, 
and  not  for  the  purpose  of  proving  plaintiff's 
case.— Tipton  v.  Tipton  (Tex.  Civ.  App.)  842. 


though  it  should  have  been  introduced  in  rebut- 
tal.—Camden  Interstate  Ry.  Co.  v.  Lester  (Ky.) 
268. 

(Q  OBJECTIONS,  MOTIONS  TO   STRIKE 
OUT.  AND  EXCEPTIONS. 

I  75.  Irrelevant  testimony  Acid  not  rendered 
admissible  by  admission  of  other  irrelevant  tes- 
timony.—Hall  V.  Parry  (Tex.  Civ.  App.)  561. 

I  76.  An  objection  to  the  testimony  of  a 
witness,  not  made  until  after  plaintiff  had 
finished  his  opening  argument  to  the  jury,  was 
too  late.— Gulf,  C.  &  S.  F.  By.  Co.  v.  Gillespie 
&  Carlton  (Tex.  Civ.  App.)  62& 

S  85.  An  objection,  urged  as  a  whole  to  evi- 
dence admissible  in  ^rt,  is  properly  overruled. 
—Southern  Kansas  Ry.  Co.  of  Texas  v.  Mc- 
Swain  (Tex.  Civ.  App.)  874. 

I  103.  .  A  bill  of  exceptions  to  the  exclusion 
of  testimony  should  state  what  it  was  expected 
the  witness  would  answer,  and  the  objections 
to  the  testimony. — McMillion  v.  Cook  (Tex.  Civ. 
App.)  775. 

{  105.  In  an  equity  case  the  court  may  dis- 
regard hearsay  evidence,  though  it  was  admitted 
without  objection. — Jones  v.  Plnmmer  (Mo. 
App.)  109. 

V.  ABOmiENTS  AND  CONDUCT  OF 
COUNSEI.. 

J  110.  The  conduct  of  counsel  for  the  success- 
party  in  persistently  pursuing  a  line  of  in- 
terrogation of  witnesses  which  the  court  ruled 
to  be  wrong,  held  reversible  error. — I/misville 
&  N.  R.  Co.  V.  Payne  (Ky.)  352. 

§  119.  In  a  servant's  injury  action,  state- 
ments by  plaintiff's  counsel  in  argument  that 
plaintiff  would  suffer  mental  anguish  whenever 
he  went  into  a  public  place,  etc.,  because  of  his 
injuries,  held  error.— Gulf,  C.  &  S.  F.  Ry.  Co. 
V.  Dickens  (Tex.  C3t.  App.)  612,  618. 

(  120.    Counsel  should  not  state  in  his  argu-. 
ment  bis  knowledge  of  the  facts,  unless  he  has 
testified    thereto    as    a    witness. — Southwestern 
Telegraph    &    Telephone    Co.    v.    Taylor    (Tex. 
Civ.  App.)  188. 

I  133.  The  improper  argument  of  counsel  for 
plaintiff  held  not  ground  for  reversal,  in  view  of 
the  action  of  the  court. — Wellman  v.  Metropoli- 
tan St.  Ry.  Co.  (Mo.)  31. 

{  133.  Refusal  to  instruct  the  jury  to  dis- 
regard improper  argument  of  plaintiff's  coun- 
sel held  ground  for  reversal.— Southwestern 
Telegraph  &  Telephone  Co.  v.  Taylor  (Tex.  Civ. 
App3  188. 

i  133.  The  remarks  of  plaintifiTs  attorney 
in  his  address  to  the  jury  held  not  prejudicial. 
— St.  Louis  Southwestern  Ry.  Co.  of  Texas  ▼. 
Browning  (Tex.   Civ.  App.)  245. 

VI.  TAKING  CASE  OR  QUESTION 
FROM  JTTRT. 

(A)  QUESTIONS  OP  LAW  OB  OF  FACT  IN 
GENERAL. 

At  to  partioular  fact;  i«aue»,  or  tuhjecti. 

See  Boundaries,  {  40;  Dedication,  {  43;  Neg- 
ligence, I  136. 

Contributory  negligence  of  passenger,  see  Car- 
riers, §  347. 

Contributory  negligence  of  person  injured  by 
operation  of  railroad,  see  Bailroada,  g  282. 

Contributory  negligence  of  servant,  see  Master 
and  Servant.  {  289. 

Negligence  of  master,  see  Master  and  Servant,  | 
286. 
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road,  see  Street  Railroads,  §  117. 

For  injuries  from  fire  caused  by  operation  of 
railroad,  see  Railroads,  I  484. 

For  injuries  to  animals  caused  by  operation  of 
railroad,  see  Railroads,  {  446. 

For  injuries  to  passenger,  see  Carriers,  f  320. 

For  injuries  to  person  on  city  street,  see  Mu- 
nicipal Corporations,  S  821. 

For  injuries  to  servant,  see  Master  and  Servant, 
§§  284-289. 

For  loss  of  or  injury  to  shipment,  see  Carriers, 
i  136. 

On  insurance  policy,  see  Insurance,  J  668. 

i  139.  If  there  is  any  evidence  warranting  a 
finding  for  plaintiff,  the  question  is  for  the  ju- 
ry, though  one  of  plaintiff's  witnesses  may  con- 
tradict his  other  witnesses. — Bniton's  Adm'r  v. 
Eddington-Griffiths  Const.  Co.  (Ky.)  1001. 

I  139.  Unless  the  evidence  is  of  such  a  char- 
acter that  there  is  no  room  for  ordinary  minds 
to  differ  as  to  the  conclusion  to  be  drawn  from 
it,  the  question  is  for  the  jury. — First  Nat.  Bunk 
V.  Thomas  (Tex.  Civ.  App.)  221. 

(  139.  Where  the  evidence  raised  issues 
which  the  court  was  required  to  submit,  a  per- 
emptory charge  for  defendant  was  properly  re- 
fused.—Boardman  V.  Woodward  (Tex.  Civ. 
App.)  550. 

{  139.  It  is  not  error  to  direct  a  verdict 
for  plaintiff,  where  defendant's  evidence  is  so 
weaii  that  it  raises  only  a  surmise  or  suspicion 
of  the  existence  of  facts  sought  to  be  estab- 
lished in  support  of  his  offset.— Dayton  Lum- 
ber Co,  V.  Stockdale  (Tex.  Civ.  App.)  805. 

f  139.  It  is  onl^  when  a  cause  is  susceptible 
of  but  one  just  opinion  that  the  trial  judge  may 
take  it  from  the  jury.— Missouri,  K.  &  T.  By. 
Co.  of  Texas  v.  Bratcher  (Tex.  Civ.  App.)  1091. 

I  140.  Where  the  testimony  of  one  witness  is 
inconsistent  with  that  of  others,  it  is  a  question 
for  the  jury  to  decide  which  witness  they  will 
believe.— Bruton'a  Adm'r  v.  EJddington-Griffiths 
Const.  Co.  (Ky.)  1001. 

§  141.  Where  the  only  defense  pleaded  was 
res  judicata  which  was  not  proved,  the  court 
should  have  directed  a  verdict  for  plaintiffs.— 
Kerr  v.  Blair  (Tex.  Civ.  App.)  791. 

i  143.  A  summary  instruction  should  not  be 
given  the  jury  as  to  an  issue  on  which  the  ev- 
idence is  conflicting. — Texas  &  P.  Ry.  Co.  v. 
Taylor  (Tex.  Civ.  App.)  1097. 

(B)  DEMURRER  TO  EVIDENCE. 
{  156.  If  there  was  no  evidence  to  go  to  the 
jury,  a  demurrer  thereto  should  have  been  sus- 
tained at  the  close  of  plaintiff's  evidence,  with- 
ont  considering  defendant's  evidence. — Quinn  v. 
Metropolitan  St  Ry.  Co.  (Mo.)  46. 

§  156.  The  court,  in  ruling  on  a  demurrer  to 
plaintiff's  evidence,  must  consider  the  evidence 
in  a  light  most  favorable  to  him. — Parsons  v. 
Louisville  &  N.  B.  Co.  (Mo.  App.)  101. 

§  156.  The  court  in  passing  on  a  demurrer  to 
plaintiff's  evidence  must  consider  the  proof  in 
the  light  most  favorable  to  the  maintenance  of 
the  action  pleaded.— Dahmer  v.  Metropolitan 
St  Ry.  Co.  CMo.  App.)  496. 

Vn.  INSTRUCTIONS   TO   JTTBT. 

Instructions  on  issue  of  settlement,  see  (Com- 
promise and  Settlement  i  25. 

Question.s  presented  for  review  as  to  rulings  on 
instructions,  see  Appeal  and  Error,  §  Vt'M. 

Review  of  rulings  on  instructions  as  dependent 
on  nssiimment  of  errors,  see  Appeal  and  Er- 
ror, g  739. 


review,  see  Appeal  and  Error,  f  216. 

At  to  particular  Uives  or  tubiectt. 

See  Adverse  Possession,  |  116;  Negligence,  ff 
138,  139. 

Assumption  of  risk  by  servant,  see  Master  and 
Servant  g  295. 

Contributory  negligence  of  passenger,  see  Car- 
riers, f  348. 

Contributory  negligence  of  serrant  injured,  see 
Master  and  Servant,  {  296. 

Negligence  of  master,  see  Master  and  Servant, 
j  203. 

In  particular  eiv9  actioni  or  proceeding*. 

See  Trespass  to  Try  Title,  {  45. 

For  assault,  see  Assault  and  Battery,  |  43. 

For  ejection  of  passenger,  see  Carriers.  $  384. 

For  failure  to  deliver  telegram,  see  Telegraphs 
and  Telephones,  g  74. 

For  injuries  caused  by  operation  of  railroad,  see 
Railroads,  §§  282   351,  401,  485. 

For  injuries  caused  by  operation  of  street  rail- 
road, see  Street  Railroads,  S  118. 

For  injuries  to  passenger,  see  Carriers,  (  321. 

For  injuries  to  person  on  city  street,  see  Mn- 
nicipal  Corporations,  {  822. 

For  injuries  to  servant,  see  Master  and  Serv- 
ant, is  291-296. 

For  loss  of  or  injury  to  shipment  see  Carriers, 
8  137. 

For  malpractice,  see  Physicians  and  Surgeons. 
S  18. 

(A)  PROVINCE  OF  COURT  AND  JURY  IN 
GENERAL. 

S  191.  In  an  action  for  injuries,  an  instruc- 
tion held  not  objectionable  as  assuming  that 
plaintiff  bad  endured  mental  and  physical  suf- 
fering.— Illinois  Cent  B.  Co.  ▼.  Smith  (Ky.) 
933. 

I  191.  Where,  in  an  action  against  alleged 
partners  for  work  done,  the  court  instructed 
that  the  relationship  between  defendants  made 
them  prima  facie  partners,  but  there  was  evi- 
dence tending  to  show  that  one  of  them  was 
not  a  partner  in  fact,  an  instruction  held  erro- 
neous, as  directing  a  verdict  for  plaintiff  on  the 
ground  that  an  actual  partnership  existed. — 
Bowen  v.  B^person  (Mo.  App.)  528. 

S  191.  In  an  action  against  a  railroad  for 
damages  from  an  overflow  alleged  to  have  re- 
sulted from  defendant's  failure  to  maintain 
proper  culverts,  a  charge  read  in  connection 
with  a  prior  charge  held  not  on  the  weight  of 
the  evidence.— Ft  Worth  &  D.  C.  Ry.  Co.  t. 
Suter  (Tex.  Civ.  App.)  215. 

%  191.  In  an  action  by  a  wife  for  conver- 
sion of  corporate  stock  by  a  sale  thereof,  under 
execution  against  her  husband,  an  instruction 
authorizing  a  recovery  held  erroneous  for  a 
failure  to  require  a  finding  that  the  stock  was 
the  wife's  separate  property.— First  Nat  Bank 
V.  Thomas  (Tex.  Civ.  App.)  221. 

f  191.  A  requested  instruction,  which  was 
upon  the  weight  of  the  evidence  in  that  it  as- 
sumed one  of  the  principal  facts  in  issue,  was 
properly  refused. — Boardman  v.  Woodward 
(Tex.  Civ.  App.)  560. 

{  191.  In  an  action  for  injuries  to  a  rail- 
road fireman  by  his  locomotive  running  into  an 
open  switch,  an  instruction  held  not  objection- 
able as  assuming  defendant's  negligence  in  not 
keeping  the  nwttoh  closed.— Houston  A:  T.  C.  R. 
Co.  V.  Shapard  (Tex.  Civ.  App.)  596. 

g  191.  In  an  action  for  injuries  to  a  rail- 
road employs,  an  instruction  held  not  erroneous 
as    assuming    that    defendant's    ser^-ants    were 
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negHgent  in  not  properly  closing  a  switch. — 
Houston  &  T.  C.  R.  Co.  v.  Shapard  (Tex.  Civ. 
App.)  596. 

{  191.  In  an  action  against  connecting  car- 
riers for  4o8s  of  an  antomobile,  a  charge  as- 
Boming  that  the  machine  had  been  totally  de- 
stroyed held  error. — St.  Louis  Southwestern  Ry. 
Co.  ▼.  iPatton  (Tei.  Civ.  App.)  798. 

(  192.  An  instruction  is  not  objectionable  be- 
cause it  assumes  an  uncontroverted  fact  or  one 
conclusively  proved. — Board  of  Councilmen  of 
City  of  FranUort  v.  Downey  (Ky.)  284. 

f  192.  The  court  in  its  charge  may  as- 
sume a  fact  established  by  uncontradicted  evi- 
dence.—Suderman-Dolson  Co.  V.  Hope  '(Tex. 
Civ.  App.)  216. 

{  194.  An  instruction  in  an  action  against  a 
railroad  company  for  the  destruction  of  prop- 
erty by  fire  held  not  on  the  weight  of  the  evi- 
dence.—Missouri,  K.  &  T.  Ry.  Co.  of  Texas 
V.  Neiser  (Tex.  Civ.  App.)  166. 

8  194.  Where  the  undisputed  evidence  es- 
tablishes a  fact,  it  is  not  error  for  the  court  to 
so  instruct.— Brunner  Fire  Co.  v.  Payne  (Tex. 
Civ.  App.)  602. 

(  194.  A  requested  charge  was  properly  re- 
fused which  stated  that  certain  facts  would 
amount  to  contributory  negligence  when  the 
question  was  for  the  jury.— Gulf,  C.  &  S.  F. 
By.  Co.  T.  Dickens  (Tex.  Civ.  App.)  612,  618. 

i  194.  An  instruction  held  erroneous  as  im- 
pressing the  jury  with  the  court's  view  of  the 
importance  of  certain  evidence. — Rainey  v. 
Kemp  (Tex.  Civ.  App.)  630. 

(  194.  An  instruction  held  erroneous  as  on 
the  weight  of  evidence.— Parlin  &  Orendorff  Cci 
V.  Glover  (Tex.  Civ.  App.)  731. 

I  194.  In  an  action  against  a  niilroad  for 
damages  caused  by  the  overflow  of  plaintilTs 
land  claimed  to  have  resulted  from  impound- 
ing water  by  the  negligent  construction  of  the 
loadtted,  an  instruction  held  not  upon  the 
weight  of  the  evidence  as  excluding  any  other 
issue  than  the  impounding  of  the  water  by  the 
construction  of  the  roadl>ed.— Missouri,  fi.  &  T. 
Ry.  Co.  of  Texas  v.  Chilton  (Tex.  Civ.  App.) 
779. 

I  194.  In  a  street  car  conductor's  action  for 
injuries  caused  by  coming  in  contact  with  a 
coal  car  on  a  railroad  switch  near  the  street 
car  trade,  a  requested  instruction  held  prop- 
erly refused  as  upon  the  weight  of  the  evidence. 
—Rapid  Transit  Ry.  Co.  v.  Edwards  (Tex. 
Civ.  App.)  838. 

8  194.  A  charge  held  on  the  weight  of  evi- 
dence—Webb V.  J.  L.  Wiginton  &  Co.  (Tex. 
Civ.  App.)  8r)6. 

8  194.  Requested  instructions  as  to  contrib- 
utory negligence  in  an  action  for  injuries  to  an 
employ^  held  properly  refused.— Houston  &  T. 
C.  R.  Co.  v.  Johnson  (Tex.  Civ.  App.)  1150. 

8  199.  There  is  no  error  in  the  court  declar- 
ing the  legal  effect  of  uncontroverted  facts. — 
Sessinghaus  v.  Knoche  (Mo.  App.)  104. 

8  199.  A  charge  in  trespass  to  tir  title  held 
.properly  refused,  as  submitting  a  question  of 
law  as  well  as  of  fact.— Wall  v.  Lnbbock  (Tex. 
av.  App.)  886. 

t  200.  In  a  suit  for  the  negligent  handling 
of  cattle,  a  charge  informing  the  jury  of  the 
care  that  devolved  on  defendant,  and  that  if 
they  had  not  exercised  that  care  they  would  be 
guilty  of  negligence,  held  not  to  invade  the  do- 
main of  the  jury.— St.  Louis  &  S.  F.  R.  Co.  v. 
Lane  (Tex.  Civ.  App.)  847. 

8  200.  A  trial  judge  should  not  be  deprived 
of  power  to  a^ply  the  law  to  the  issues  of  a 
case  and   permitted   only  to  give  abstract  dis- 


sertations on  the  law  to  be  applied  by  the  jury 
as  they  may  see  fit.— St  Louis  ft  S.  F.  R.  Co. 
V.  Lane  (Tex.  Civ.  App.)  847. 

(B)  NECESSITY  AND  SUBJECT-MATTER. 

8  203.  Where  the  court  submitted  all  of  the 
issues  which  related  to  the  disputed  questions 
of  fact  and  which  were  necessary  to  the  deter- 
mination of  the  case,  it  was  not  error  to  refuse 
to  submit  issues  requested  by  the  parties. — 
Colville  V.  Colville  (Tex.  Civ.  App.)  870. 

§  203.  Where,  in  an  action  for  injuries  to  a 
servant,  the  evidence  tends  to  show  contributory 
negligence,  it  is  error  to  refuse  a  special  charge 
on  that  issue. — Texas  &  P.  Ry.  Co.  v.  Johnson 
(Tex.  Civ.  App.)  1117. 

8  208.  On  repetition  of  excluded  testimony, 
the  court  sho'nid  again  caution  the  witness  and 
admonish  the  jury  not  to  consider  the  evidence. 
—United  States  Health  &  Accident  Ins.  Co.  v. 
Jolly  (Ky.)  281. 

(C)  FORM,  REQUISITES,  AND  SUFFI- 

CIENCY. 

8  22a  The  use  of  the  abbreviation  "etc." 
in  a  charge  on  damages  held  not  to  be  com- 
mendable.—Dallas  Consol.  Electric  St.  Ry.  Co. 
V.  Chambers  (Tex.  Civ.  App.)  851. 

8  232,  A  charge  on  the  form  of  verdict  hel4 
not  objectionable  as  misleading  the  jury  to ' 
believe  that  they  were  not  free,  if  they  disa- 
greed, to  refuse  to  find  for  either  party. — South- 
worth  V.  Pecos  &  N.  T.  Ry.  Co.  (Tex.  Civ.  App.) 
861. 

8  234.  Where  a  contract  between  appellant 
and  the  other  defendants  was  admissible  to 
show  that  he  was  not  a  partner,  it  was  error 
to  instruct,  in  an  action  against  defendants  for 
work  claimed  to  have  been  done  for  them  as 
partners,  that  if  plaintiff  did  not  know  of  the 
existence  of  the  written  contract  when  he  made 
the  goods,  it  should  not  be  considered  by  the 
jury. — Bowen  v.  Epperson  (Mo.  App.)  528. 

8  236.  An  instruction  upon  the  credibility  of 
plaintiff's  testimony  held  improper. — Quinn  y. 
Metropolitan  St.  Ry.  Co.  (Mo.)  46. 

8  237.  An  instruction  held  erroneous,  be- 
cause imposing  on  plaintiff  a  greater  burden 
than  the  establishment  of  his  case  by  a  pre- 
ponderance of  the  evidence. — Green  v.  Kegans 
(Tex.  Civ.  App.)  173. 

8  240.  The  instruction  was  erroneous  as  ar- 
gumentative.— Parlin  ft  Orendorff  Co.  V.  Glover 
(Tex.   Civ.   App.)   731. 

8  243.  Where  the  court  had  properly  in- 
structed that  defendant  could  not  be  held  liable 
as  a  partner  unless  his  conduct  led  plaintiff  to 
believe  he  was  such,  a  subsequent  instruction, 
submitting  the  case  upon  the  theory  of  an  ac- 
tual partnership,  was  erroneous  and  confusing. 
— Bowen  v.  Epperson  (Mo.  App.)  628. 

8  244.  The  same  matter  of  defense  should  not 
be  submitted  by  separate  instructions  as  assum- 
ed risk  and  contributory  negligence,  thus  giving 
unnecessary  prominence  to  the  group  of  facts. 
—Waggoner  v.  Sneed  (Tex.  Civ.  App.)  547. 

8  244.  An  instruction  heJd  erroneous  as  giv- 
ing undue  prominence  to  a  particular  fact,  and 
as  being  argumentative  and  upon  the  weight  of 
testimony. — Parlin  &  Orendorff  Co.  v.  Glover 
(Tex.  Civ.  App.)  731. 

(D)  APPLICABILITY   TO   PLEADINGS 

AND  EVIDENCE. 

§  251.  In  an  action  for  the  balance  due  un- 
der a  contract  for  railroad  construction  work, 
held  error  to  refuse  to  instruct  that  plaintiff 
could  not  recover  for  certain  work  under  the 
contract.— A.  G.  Brown  &  Co.  v.  McKnight 
(Ark.)  409. 
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contract  to  pay  him  half  commissions  on  a  sale 
of  real  estate,  defendant  could  not  have  the 
cause  submitted  on  the  theo^  of  implied  con- 
tract in  quantum  meruit.— McMillion  t.  Cook 
(Tex.  Civ.  App.)  775. 

§  252.  The  evidence  in  an  action  for  Injury 
to  an  employ^  held  not  to  authorize  instructions 
aa  to  its  not  being  his  duty  not  to  inspect  ma- 
chinery.—Williams  Coal  Co.  V.  Jones  (Ky.)  342. 

{  252.  In  an  action  for  a  passenger's  death 
from  heart  disease,  claimed  to  have  been  caused 
by  being  thrown  against  a  stove  in  a  street  car 
derailment,  evidence  held  not  to  require  an  in- 
struction as  to  whether  such  an  injury  could 
have  been  possibly  anticipated  from  the  derail- 
ment.—MacDonald  V.  Metropolitan  St.  Ry.  Co. 
(Mo.)  7a 

{  252.  In  an  action  for  work  performed  un- 
der a  contract,  a  contract  between  defendant 
and  another  who  had  abandoned  it  held  to  have 
no  place  in  the  issues  to  be  submitted. — Suder- 
man-Dolson  Co.  v.  Hope  (Tex.  Civ.  App.)  216. 

§  252.  It  is  error  to  charge  on  an  issue  not 
presented  by  the  pleadings  or  on  which  there 
•is  no  evidence.— Ilouston  &  T.  C.  R.  Co.  v. 
Shapard  (Tex.  Civ.  App.)  596. 

i  253.  In  an  action  for  injury  to  a  servant 
operating  a  mangle,  an  instruction  held  erro- 
neous for  ignoring  the  master's  evidence. — Wil- 
cox V.  Hebert  (Ark.)  402. 

{  253.  The  evidence  in  an  action  for  injury 
to  an  employ^  held  not  to  authorize  instructions 
aa  to  its  not  being  his  duty  not  to  inspect  ma- 
chinery.— Williams  Coal  Co.  v.  Jones  (Ky.)  342. 

f  253.  An  instruction  held  erroneous,  be- 
cause ignoring  an  issue. — Green  t.  Kegans 
(Tex.  Civ.  App.)  173. 

{  253.  An  instruction  in  an  action  against 
a  master  for  injuries  held  not  defective. — St. 
Louis  Southwestern  Ry.  Co.  of  Texas  v.  Brown- 
ing (Tex.  Civ.  App.)  245. 

I  253.  An  instruction  in  an  action  against 
a  master  for  injuries  held  not  defective. — St. 
Liouis  Southwestern  Ry.  Co.  of  Texas  y.  Brown- 
ing (Tex.  Civ.  App.)  245. 

(E)  REQUESTS   OR  PRATERS. 
i  256.    Where  an  instruction  given  is  correct 
as  far  as  it  goes,  a  party  failing  to  request  oth- 
er instructions  cannot  complain  that  none  were 
given. — Loughridge  v.  Ball  (Ky.)  321. 

I  256.  Defendant's  failure  to  offer  correct  In- 
structions, while  not  curing  error  in  those  giv- 
en, is  persuasive  that  they  were  not  regarded 
aa  prejudicial.— Illinois  Cent.  R.  Co.  ▼.  Smith 
(Ky.)  933. 

i  256.  Where  a  charge  aa  to  the  burden  of 
proving  the  contract  alleged,  though  obscure, 
could  not  have  misled  the  jury,  if  the  other 
party  desired  a  clear  presentation  of  the  ques- 
tion, he  should  have  asked  it. — Snderman-Dol- 
son  Co.  v.  Hope  (Tex.  Civ.  App.)  216. 

f  256.  A  charge,  though  not  as  favorable  to 
defendant  as  he  would  be  entitled  to  have,  held 
not  for  that  reason  alone  erroneous. — Waggoner 
V.  Sneed  (Tex.  Civ.  App.)  547. 

§  260.  Refusal  of  instruction  covered  by  one 
given  held  not  error.— Johnson  v.  Daily  (Mo. 
App.)  530. 

I  260.  An  instruction  covered  by  the  charge 
is  properl.v  refused. — Texas  &  N.  O.  R.  Co. 
V.  Geiger  (Tex.  Civ.  App.)  179. 

§  2H0.  It  is  not  error  to  refuse  a  requested 
charge  substantially  embraced  in  the  charge  giv- 
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(Tex.  Civ.  App.)  596. 

§  260.  Where  the  court's  main  charge  suffi- 
ciently presented  the  law  of  the  case,  the  court 
did  not  err  in  refusing  defendant's  special  re- 
quest.—Houston.*  T.  C  R.  Co.  V.  Malloy  Clex. 
Civ.  App.)  721. 

$  260.  It  is  not  error  to  refuse  a  requested 
charge  embraced  in  the  charge  given. — North- 
em  Texas  Traction  Co.  v.  Hunt  (Tex.  Civ. 
App.)- 827. 

$  260.  In  an  action  for  damages  for  patting 
plaintiff's  wife  and  daughter  off  a  train  at  an 
improper  place,  a  requested  instruction  held  suf- 
ficiently covered  by  the  one  given. — Internation- 
al &  G,  N.  R,  Co.  T.  Hood  (Tex.  Civ.  App.) 
1119. 

{  260.  The  refnsal  of  a  requested  special 
charge  fully  covered  by  the  main  charge  is  not 
error.- International  &  G.  N.  R.  Co.  v.  Ford 
(Tex.  Civ.  App.)  1137. 

i  260.  It  is  error  to  refuse  to  give  an  in- 
struction which  is  contained  in  the  court's  main 
charge.— Houston  &  T.  C.  R.  Co.  v.  Johnson 
(Tex.  Civ.  App.)  1150. 

i  261.  A  charge  which  contained  an  Improper 
statement  of  law  was  properly  refused. — Board- 
man  V.  Woodward  (Tex.  Civ.  App.)  550. 

S  261.  A  party  submitting  a  request  em- 
bracing several  paragraphs  which  could  not  be 
given  as  a  whole  could  not  complain  of  the 
court's  refusal  to  charge  a  single  paragraph 
therefrom.— Wall  v.  Lubbock  (Tex.  Civ.  App.) 
886. 

§  263.  Where,  in  an  action  for  injuries  to  a 
passenger,  defendant  requests  several  instruc- 
tions on  the  issue  of  contributory  negligence,  it 
cannot  complain  that  the  court  gave  only  one 
of  them,  or  that  the  court  should  have  chosen 
another  one. — International  &  G.  N.  R.  Ca  t. 
Ford  (Tex.  Civ.  App.)  1137. 

i  268.  One  asking  a  number  of  special  diar- 
ges  based  on  any  group  of  facts  held  not  entitl- 
ed to  complain  that  only  one,  ar.d  that  not  the 
most  favorable,  is  given. — Waggoner  v.  Sneed 
(Tex.  Civ.  App.)  547. 

(F)  OBJEC!TIONS  AND  EXCEPTIONS. 

{  278.  The  intent  of  an  instruction  as  a 
whole  to  charge  properly  being  apparent,  held, 
that  specific  objections,  pointing  out  failure  to 
do  so  by  proper  words,  is  necessary. — Ames 
Shovel  &  Tool  Co.  v.  Anderson  (Ark.)  1013. 

(G)  CONSTRUCTION  AND  OPERATION. 

{  295.  Error  in  submitting  the  case  upon  the 
theory  of  an  actual  partnership,  after  properly 
instructing  that  defendant  could  only  be  held 
liable  as  a  partner  by  estoppel,  held  not  cured 
by  the  fact  that  the  first  instruction  given  was 
proper. — Bowen  v.  Epperson  (Mo.  App.)  528. 

i  295.  The  instructions  must  be  considered 
as  a  whole  with  reference  to  their  application 
to  the  pleadings  and  evidence  in  determining 
whether  or  not  they  are  erroneous  or  mialead- 
ing.— Missouri,  K.  &  T.  Ry.  Co.  of  Texas  t. 
Redus  (Tex.  C«v.  App.)  208. 

{  295.  The  Instructions,  when  considered  as 
a  whole,  held  not  objectionable  as  giving  nndos 
prominence  to  plaintiff's  side  of  the  cause. — 
Dallas  Consol.  Electric  St.  Ry.  Co.  v.  Chast 
(Tex.   Civ.  App.)   783. 

§  20.").  In  an  action  for  injuries  to  plaintiffs' 
business,  an  instruction  authorizing  a  recovery 
hpld  not  erroneous  in  view  of  other  instructions 
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slTen.— American  Freehold  Land  Mortgage  Co. 
of  London  t.  Brown  (Tex.  Civ.  App.)  1106. 

i  296.  In  an  action  for  injury  to  a  railway 
passenger,  any  error  in  an  instruction  failing 
to  define  "carelessly"  and  "negligently"  held 
cared  by  another  instruction. — Leach  v.  St.  Lou- 
is &  a  F.  R.  Co.  (Mo.  App.)  510. 

I  296.  In  an  action  against  a  carrier  for 
injaries  to  a  passenger  alighting  from  a  train 
at  an  intermediate  point,  the  error  in  an  in- 
struction held  not  prejudicial  in  view  of  other 
instmctions.— Missouri,  K.  &  T.  Ky.  Co.  of 
Texas  v.  Redns  (Tex  Civ.  App.)  208. 

t  296.  An  error  in  an  instruction  as  not  lie- 
ing  iMised  on  the  evidence  held  cured  by  the  giv- 
ing of  another  instruction. — International  &  O. 
N.  K.  Co.  V.  Ford  (Tex.  Civ.  App.)  1137. 

IX.  VXiRDIOT. 

(B)  SPECIAL  INTERROGATORIES  AND 
FINDINGS. 

In  action  to  cancel  deed,  see  Cancellation  of  In- 
struments, I  52. 

f  352.  A  special  issue  held  based  on  the 
pleadings  and  evidence. — Uecker  t.  Zuercher 
(Tex.  Civ.  App.)  149. 

X.   TBIAI.  BT  COUBT. 

(B)  FINDINGS  OF  FACT  AND  CONCLU- 
SIONS OF  LAW. 

I  395.  Where  a  court  made  findings  as  to 
the  terms  of  a  contract  based  on  the  instrument 
as  written,  it  was  not  Iwund  to  make  other 
findings  based  on  parol  testimony  with  refer- 
ence thereto.— Maury  v.  McDonald  (Tex.  Civ. 
App.)  812. 

S  395.  Where  the  evidence  is  conflicting,  the 
court  is  only  required  to  find  such  facts  as  are 
deduced  from  such  evidence.— Maury  v.  McDon- 
ald (Tex.  Civ.  App.)  812. 

XI.  -WAIVEK  AXD    OORREOTIOK    OF 
tKREaVULBJXIEB  AMD  ERRORS. 

(  412.  Error  in  refnsing  to  permit  the  im- 
mediate cross-examination  of  an  impeaching 
witness  held  waived  by  defendant's  failure  to 
cross-examine  the  witness  when  an  opportunity 
was  later  afforded. — McMillion  t.  Cook  (Tex. 
CiT.  App.)  775. 

TROVER  AND  CONVERSION. 

Conversion  of  logs,  see  Logs  and  Logging,  |  35. 
n.  ACTIONS. 

(A)  RIGHT  OF  ACTION  AND  DEFENSES. 
S  13.  Where  the  taking  of  timt)er  is  inten- 
tional and  wrongful,  the  owner  may  elect  to  fix 
the  tin;e  of  conversion,  and  proceed,  according 
to  the  circumstances,  to  recover. — Ripy  v.  Less 
(Tex.  Civ.  App.)  1084. 

{  13.  A  wrongful  taking  of  property  does  not 
change  the  title  thereto,  and  it  may  l>e' recover- 
ed so  long  as  its  identity  is  perceptible,  though 
its  form  has  l>een  changed. — Ripy  v.  Less  (Tex. 
Civ.  App.)  1084. 

(B)  JURISDICTION.   PARTIES,  PREXIMI- 

NARY  PR0C17EDINGS,  AND 
PLEADING. 

Jurisdiction  of  particular  courts,  amount  or  val- 
ue in  controversy,  see  Courts,  $  121. 

{  82.  Allegations  of  complaint  for  conversion 
of  property  on  which  plaintiff  claimed  a  lien  for 
wages  held  not  to  bring  plaintiff  within  any  one 
of  the  classes  to  whom  the  statute  gives  a  lien 
for  wages.— Lindale  Brick  Co.  v.  Smith  (Tex. 
Civ.  App.)  568. 


«3)  EVIDENCE. 

I  36.  In  trover  for  cattle,  in  view  of  the  de- 
fense, plaintiff  held  entitled  to  show  that  de- 
fendant owed  him  a  certain  sum. — Boardman  v. 
Woodward  (Tex.  Civ.  App.)  550. 

I  40.  A  tortious  taking  of  property  is  sn£S- 
cient  proof  <tf  a  conversion.— Ripy  t.  Less  (Tex. 
Civ.  App.)  1084. 

CD)  DAMAGES. 
Evidence  of  res  gesta  on  issue  of  right  to  ex- 
emplary damages,  see  Evidence,  (  121. 

TRUST  DEEDS. 

See  Chattel  Mortgages;  Mortgages, 

TRUSTS. 

Creation  by  will,  see  Wills,  §§  681,  693. 

I.  ORSATION,   EXISTEHOE,  AND   VA- 
UDITT. 

(A)  EXPRESS  TRUSTS. 

{  1.  "Express  trust,"  defined.— Stevens  v. 
Fitzpatrick  (Mo.)  61. 

§8  17,  18.  The  declaration  of  an  express  trust 
in  land  must  be  in  writing  under  Rev.  St.  1899, 
i  3416  (Ann.  St.  1906.  p.  1949);  section  3417 
(Ann.  St.  1906,  p.  1950)  applying  only  to  trusts 
arising  by  implication  of  law.— Bosch  v.  Miller 
(Mo.  App.)  500. 

(B)  RESULTING  TRUSTS. 

{  62.  "Implied  trusts"  defined.— Stevens  t. 
Fitzpatrick  (Mo.)  51. 

f  62.  "Resulting  trust"  defined.— Stevens  ▼. 
Fitzpatrick  (Mo.)  51. 

§  81.  Where  one  purchased  and  paid  for 
land,  but  for  convenience  had  it  conveyed  to 
his  father,  the  latter  held  to  hold  the  land  in 
trust  for  bis  son. — Stevens  y.  Fitzpatrick  (Mo.) 

I  86.  Where  the  vendee,  after  foreclosure  of 
a  vendor's  lien,  continued  in  possession,  it  would 
be  presumed  that  the  purchaser  held  the  land 
for  the  vendee. — Howard  v.  Howard  (Ky.)  367. 

{  88.  The  death  of  one  in  whose  name  title 
is  taken  to  land  purchased  and  paid  for  by  an- 
other, does  not  prevent  the  latter  from  showing 
by  parol  the  trust  relationship.— Stevens  v. 
Fitzpatrick  (Mo.)  61. 

!  89.  The  death  of  the  one  in  whose  name 
title  was  taken  to  land  purchased  and  paid  for 
by  another,  makes  it  necessary  for  the  court  to 
use  greater  care  in  weigtiing  and  considering 
the  evidence  of  the  trust  relation. — Stevens  v. 
Fitepatrick  (Mo.)  51. 

{  89.  In  order  to  enforce  a  resulting  trust 
in  land  claimed  to  have  l>een  purchased  and 
paid  for  by  plaintiff's  fauRband  and  title  taken 
in  another's  name  plaintiff  must  prove  her  case 
by  a  high  standard  of  proof. — Stevens  v.  Fitz- 
patrick (Mo.)  51. 

{  89.  In  a  suit  to  quiet  title  and  enforce 
a  trust  in  land  claimed  to  have  been  purchased 
and  paid  for  by  plaintiff's  husband  but  deeded 
to  his  father,  through  whom  defendants  claim, 
evidence  held  to  show  beyond  a  reasonable  doubt 
the  purchase  and  conveyance  of  the  land  in 
the  manner  alleged. — Stevens  v.  Fitzpatrick 
(Mo.)   51. 

IV.  BCANAOEBIENT  AND  DISPOSAX 
OF  TRUST   PROPERTY. 

I  198.  One  occupying  a  fiduciary  relation  to 
an  estate  held  not  entitled  to  purchase  the  prop- 
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I  378.  A  bond  of  one  appointed  a  testamen- 
tary trustee  held  binding  as  a  common-law  ob- 
ligation notwithstanding  the  act  of  1908  (Acta 
1908,  p.  125,  c  49).— Hite  v.  Hite'a  Ex'r  (Ky.) 
357 

UNDUE  INFLUENCE. 

Procnring  making  of  will,  see  Wills,  i{  163- 
166. 

UNITED  STATES. 

See  Territories. 

Courts,  see  Courts,  i  488;  Removal  of  Causes. 

Judicial  notice  of  laws  of,  see  BTideace,  i  34. 

UNLAWFUL  DETAINER. 

See  Forcible  Entry  and  Detainer. 

USURY. 

I.  UBTTBIOUS   CONTRACTS  AITD 
TRANSACTIONS. 

(A)  NATURE  AND  VALIDITY. 

I  26.  The  redemption  by  the  employer  at 
bimonthly  pay  days  of  checks  issued  to  em- 
ployes for  services  at  a  reduction  of  10  per  cent, 
of  their  face  value  is  a  violation  of  the  usury 
law.  Ky.  St.  1909,  !  2219  (Russell's  St.  i 
1815).— Kentucky  Coal  Mining  Co.  v.  Mattingly 
(Ky.)  3.'50. 

(B)  RIGHTS    AND   REMEDIES    OF    PAR- 
TIES. 

Reference  in  action  to  recover  usury  paid,  see 
Reference,  {  8. 

{  100.  Where  a  contract  stipulates  for  usuri- 
ous interest,  all  interest  payments  in  excess  of 
10  per  cent,  on  final  settlement  will  be  applied 
to  the  principal.— Baum  v.  Daniels  (Tex.  Cir. 
App.)  7o4. 

S  102.  One  who  pays  usury,  in  the  absence 
of  statutory  provision,  may  recover  the  excess 
over  the  legal  rate  and  interest  from  the  date 
of  the  payments. — Baum  v.  Daniels  (Tex.  Civ. 
App.)  7b4. 

{  110.  A  person  who  loaned  the  money,  who 
received  all  the  interest  paid,  and  who  owns 
the  notes  given  for  the  loan,  is  the  only  nec- 
essary or  proper  party  in  an  action  at  law  to 
recover  usurious  interest  together  with  the 
penalty  imposed  by  the  act  of  190.5  (Laws  1905, 
p.  172  [Ann.  St.  1006,  {  3708]).— Snyder  v. 
Crutcher  (Mo.  App.)  489. 

f  117.  Evidence  held  to  warrant  a  finding 
that  a  loan  of  money  stipulated  for  18  per 
cent,  interest  payable  in  advance,  and  was 
therefore  usurious. — Baum  v.  Daniels  (Tex.  Civ. 
App.)  754. 

II.  PENALTIES  AND  FORFEITURES. 

i  138.  In  an  action  for  double  usurious  in- 
terest payments  under  Rev.  St.  IS!)."),  arts. 
3105,  310(i.  plaintiff  held  not  entitled  to  re- 
cover interest  until  after  judgment. — Baum  v. 
Daniels  (Tex.  Civ.  App.)  754. 

§  142.  .\n  action  to  recover  usurious  inter- 
e.st  paj-ments  untlor  Ilcv.  St.  1805,  art.  310C), 
hrld  a  civil  action,  and  the  judgment  rendered 
a  civil  recovery. — Baum  v.  Daniels  (Tex.  Civ. 
App.)   7.'>4. 

§  146.  Under  Const,  art.  16,  |  11,  and  Rev. 
St.    1895,   art.   3104.    the   words    "usurious   in- 


VHI/HliraU. 

Mortgage  sale,  see  Mortgages,  {  529. 

VACATION. 

Of  particular  acU   inttrumenti,  or  proceeding*. 
See  Attachment,  ii  228,  232;  Execution,  {  171 ; 

Judgment.  H  143,  170,  336-382. 
Sale  on  execution,  see  Execution,  {{  238-256. 

VALUE. 

Limits  of  jurisdiction,  see  Appeal  and  Error, 
H  6L  64. 

Of  personal  property,  opinion  evidence,  see  Evi- 
dence, §i  472,  474. 

Of  property,  opinion  evidence,  see  Evidence, 
if  472,  474. 

Opinion  evidence,  see  Evidence,  |  543. 

VARIANCE 

Between  pleading  and  proof  in  civil  actions,  sec 
Pleading,  ((  376,  380. 

Between  pleading  and  proof  in  criminal  prosecu- 
tions, see  Indictment  and  Information,  {  169. 

VENDOR  AND  PURCHASER. 

See  Sales. 

Parol  or  extrinsic  evidence  as  to  contract  for 

sale  of  land,  see  Evidence,  i  400. 
Purchase  of  property  held  in  trust,  see  Trusts, 

!  198. 
Requirements  of  statutes  of  frauds,  see  Frauds, 

Statute  of,  $§  56-60. 
Specific  performance  of  contract,   see   Specific 

Performance. 

Z.  BEQtraSITES  AND  VAUDITT-  OF 
CONTRACT. 

Parol  evidence  as  to  consideration,  see  Evidence, 

{  419. 
Sufficiency  on  which  to  base  trespass  to  try  title 

against  grantor,  see  Trespass  to  Try  Title, 

f  10. 

S  3.  "Option"  defined.— Hambuner  &  Drey- 
ling  V.  Thomas  (Tex.  Civ.  App.)  TiO. 

I  3.  An  instrument  held  a  contract  for  the 
sale  of  real  estate,  and  not  a  mere  option. — 
Hamburger  &  Dreyling  v.  Thomas  (Tex.  Cir. 
App.)  770. 

f  27.  Where  the  purchase  price  lias  been 
paid,  a  bond  for  title  to  land  oiierates  to  con- 
vey to  the  grantee  an  equitable  title. — Wright  v. 
Riley  (Tex.  Civ.  App.)  1134. 

{  33.  A  vendee,  seeking  to  cancel  a  contract 
for  the  sale  of  land  for  misrepresentations  by 
the  vendor  as  to  its  location,  held  not  required 
to  prove  that  the  misrepresentations  were  with 
a  fraudulent  intent,  though  so  alleged.— Steven- 
son V.  Ouble  (Tex.  Civ.  App.)  811. 

§  34.  Where  defendant  claimed  the  rii^ht  to 
cancel  a  land  contract  for  misrepresentation  as 
to  the  location  of  the  land  conveyed,  it  was  no 
defense  that  before  the-  contract  had  been  made 
plaintiff  offered  to  point  out  the  comers  of 
the  land,  but  defendant  declined  to  go. — Steven- 
son V.  Cauble  (Tex.  Civ.  App.)  811. 

III.    MODIFICATION    OR    RESCISSION 
OF    CONTRACT. 

(A)  BY  AGREE.MENT  OF  PARTIES. 
S  84.     A  contract  for  the  sale  and  purchase 
and  sale  of  real  estate  held  to  permit  either  par- 
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contract   for   the   parchase   of  land   held  suffi- 
cient.—Mayes  V.  Miller  (Tex.  Civ.  App.)  725. 

f  86.  The  vendor  nnder  a  contract  to  convey 
lield  entitled  to  treat  the  contract  as  abandon- 
ed and  sell  to  others  on  such  terms  as  be  saw 
fit.— Dobson  ▼.  Zimmerman  (Tex.  Civ.  App.) 
236. 

I  87.  Where  there  is  no  offer  of  performance 
by  either  party  of  a  contract  to  convey  land  and 
to  pay  for  the  same,  neither  party  has  a  right 
of  action  for  the  amount  deposited  as  liquidat- 
ed damages  for  breach  of  the  agreement,  unless, 
before  the  date  set  for  the  performance  of  the 
.contract,  one  party  notifies  the  other  that  he 
win  not  perform.— Wead  v.  Helpert  (Tex.  Civ. 
App.)  1112. 

(B)  RESCISSION  BY  VENDOR. 

t  105.  Where  the  sale  of  land  was  rescinded 
by  agreement  of  the  parties  on  the  discovery 
that  by  mutual  mistake  the  land  described  in 
the  deed  was  not  the  land  intended  to  be  convey- 
ed, the  purchaser  cannot  afterward  claim  any 
interest  m  the  land  actually  described. — McMil- 
lan T.   Morgan  (A^.)  407. 

(C)  RESCISSION  BY  PURCHASER. 

I  127.  While  a  purchaser  may  either  rescind 
a  contract  for  the  purchase  of  land  induced  by 
false  representations  or  affirm  it,  and  sue  for 
the  difference  between  its  value  as  represented 
and  as  it  was,  and  his  election  to  rescind  would 
prevent  him  from  recovering  for  such  difference, 
it  would  not  prevent  him  from  recovering  mon- 
ey expended  in  attempting  to  utilize  the  land 
before  discovering  the  falsity  of  the  representa- 
tions.— Holland  v.  Western  Bank  &  Trust  Co. 
(Tex.  Civ.  App.)  2ia 

TV.  PEBFORMAIfOE  OF  OONTRACT. 

(A)  TITLE  AND  ESTATE  OF  VENDOR. 

f  129.  One  contracting  to  convey  laud  held 
not  bound  to  procure  a  probate  order  authoriz- 
ing a  sale,  when  such  order  was  unnecessary. — 
Dobson  V.  Zimmerman  (Tex.  Civ.  App.)  236. 

!  129.  "Perfect  title"  defined.— Dobson  v. 
Zimmerman  (Tex.  Civ.  App.)  230. 

(D)  PAYMENT  OP  PURCHASE  MONEY. 

i  168.  A  purchaser  taking  an  indefeasible  ti- 
tle with  the  understanding  that,  if  missing  deeds 
were  discovered,  they  would  be  placed  on  rec- 
ord cannot,  after  taking  possession  and  holding 
the  land  as  her  own,  refuse  to  pay  the  balance 
due  because  of  a  missing  deed. — Travis  v.  Tay- 
lor (Ky.)  988. 

{  176.  Where  a  sale  is  in  gross,  the  price  will 
not  be  abated  for  a  shortage,  unless  so  great  as 
to  show  that  the  parties  could  not  have  contem- 
plated such  a  difference  in  the  acres  actually 
conveyed  and  that  mentioned  in  the  deed.— Trav- 
is v.  Taylor  (Ky.)  988. 

S  176.  Where  a  sale  of  two  tracts  of  land 
was  in  gross,  the  price  will  not  be  abated  be- 
cause of  a  shortage  of  12  acres  in  the  149  acres 
which  the  deed  purported  to  convey. — Travis  v. 
Taylor  (Ky.)  968. 

S  184.  Where  the  purchase-monej[  note  was 
paid  by  the  purchaser,  the  legal  title  to  the 
land  became  vested  in  him. — Gray  v.  Tribue 
(Tex.  Civ.  App.)   808. 


Possession,  {  63. 

i  191.  Where  a  corporation  was  in  posses- 
sion of  land  under  a  contract  of  sale  from  plain- 
tiffs  husband,  its  possession  was  that  of  his 
heiiB  and  devisees. — Stevens  v.  Fitzpatrick  (Mo.) 
51. 

(B)  AS  TO  THIRD  PERSONS  IN  GENERAL. 

f  218.  Purchasers  of  property  held  to  have 
right  of  action  for  injuries  caused  by  water 
flowing  on  the  property  through  ditches  dug  on 


a  railroad  right  of  way  before  the  purchase. — 
St.  Louis  Southwestern  Ry.  Co.  of  Texas  y. 
Clayton  (Tex.  Civ.  App.)  248. 

(C)  BONA  FIDE  PURCHASERS. 

f  229.  If  a  purchaser  of  land  had  knowledge 
of  facts  that  would  have  put  a  prudent  man 
upon  inqairy,  which  is  pursued  with  ordinary 
diligence  would  have  led  to  actual  notice  of  a 
prior  conveyance  to  another,  he  would  not  be 
a  bona  fide  purchaser  for  value  without  notice. — 
La  Brie  v.  Cartwright  (Tex.  Civ.  App.)  785. 

S  229.  Where  a  fact  is  known  sufficient  to 
put  a  subsequent  purchaser  upon  Inquiry  as  to 
his  grantor's  title,  he  cannot  excuse  himself 
from  pursuing  the  inquiry  by  taking  the  opin- 
ion of  an  attorney  upon  an  abstract  of  the  rec- 
ord title.— La  Brie  v.  Cartwright  (Tex.  Civ. 
App.)  785. 

S  231.  A  registration  of  an  instrument,  either 
not  acknowledged  or  defectively  acknowledged, 
and  so  not  entitled  to  registration,  held  not  con- 
structive notice. — Childers  v.  Wm.  H.  Coleman 
Co.  (Tenn.)  1018. 

i  232.  Actual  and  visible  possession  of  land 
by  a  person  claiming  to  be  the  owner  thereof 
is  notice  to  all  the  world  of  his  title,  and  the 
fact  that  he  had  not  recorded  his  deed  would 
not  make  one,  who  had  purchased  the  land  of 
the  heirs  of  the  former  grantor  without  notice 
of  the  deed,  an  innocent  purchaser. — Hughes 
Bros.  T.  ReduB  (Ark.)  414. 

i  233.  In  the  absence  of  a  statute  providing 
for  the  recording  of  instruments  creating  liens 
on  real  estate,  the  rule  of  caveat  emptor  applies 
to  intending  purchasers.— Hughes  v.  Wallace 
(Ky.)  324. 

i  233.  Under  Ky.  St.  1909,  K  3248.  3274, 
3452  (Russell's  St.  ii  1254,  1291,  1430),  an 
unrecorded  lien  for  a  street  improvement  held 
to  exist  as  against  a  subsequent  purchaser. — 
Hughes  V.  Wallace  (Ky.)  324. 

i  235.  Payment  of  consideration  is  essential 
to  entitle  one  to  protection  as  a  bona  fide  pur- 
chaser.— Stevens  t.  Fitzpatrick  (Mo.)  51. 

§  239.  Under  a  title  bond,  vendee  held  to 
take  title  subject  to  vendor's  lien,  and  one 
thereafter  taking  an  assignment  of  the  bond  and 
a  deed  from  the  vendor,  with  notice  of  a  convey- 
ance of  mineral  rights  by  the  original  vendee  to 
plaintiff,  took  subject  to  plaintiffs  rights. — Ash- 
er  v.  Tennis  Coal  Co.  (Ky.)  955. 

{  239.  Where  a  link  in  the  title  of  pui^ 
chasers  of  land  was  a  deed  from  an  agent 
which  was  void  because  of  the  prior  death  of  his 
principal;  the  purchaser  could  not  claim  pro- 
tection as  an  innocent  purchaser,  since  he  was 
holding  under  a  void  title. — Wall  v.  Lubbock 
(Tex.    Civ.    App.)    886. 

i  242.  Where  a  person  purchased  land  from 
heirs  which  had  been  previously  deeded  to  a 
third  person  by  the  ancestor,  the  burden  was 
upon  a  person  claiming  title  through  the  heirs 
to  show  that  the  purchaser  from  them  was  a 
purchaser  for  value  without  notice  of  the  prior 
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purchaser.— McAdoo  v.  Williams  (Tex.  Civ.  App.) 
625. 

S  245.  Whether  a  purchaser  of  land  pur- 
chased without  notice  of  a  prior  conveyance 
thereof  to  a  third  person  hel4  under  the  evi- 
dence to  be  for  the  jury. — La  Brie  v.  Cartwright 
(Tex.  Civ.  App.)  785. 

VI.  BEMEDIES  OF  VEin>OB. 

(A)  LIEN  AND  RECOVERY  OF  LAND. 

{  284.  In  a  suit  to  recover  a  portion  of  the 
consideration  for  the  conveyance  of  land,  and  to 
foreclose  a  vendor's  lien,  a  verdict  construed, 
and  held  to  apply  to  the  whole  land  in  con- 
troversy, and  not  to  an  undivided  one-half  inters 
est  therein. — Tipton  v.  Tipton  (Tex.  Civ.  App.) 
o4^. 

{  298.  In  order  to  constitute  a  forcible  de- 
tainer under  Sayles'  Ann.  Civ.  St.  1897,  art. 
2519,  the  relationship  of  landlord  and  tenant 
must  exist.— Francis  v.  Holmes  (Tex.  Civ.  App.) 
881. 

i  298.  Under  Sayles'  Ann.  Civ.  St  1897, 
art.  2519,  forcible  detainer  held  not  to  lie  to 
recover  possession  of  premises  from  purchaser 
on  failure  to  perform  nis  contract. — Francis  v. 
Holmes  (Tex.  Civ.  App.)  881. 

VII.  REMEDIES   OF  PUBCHASEB. 

(B)  ACTIONS  FOR  BREACH  OF  CON- 
TRACT. 

Venne  of  action  dependent  on  place  of  delivery 
of  goods  sold,  see  Venue,  {  7. 

{  342.  A  vendee  in  case  of  the  vendors' 
breach  of  a  contract  which  does  not  specify  the 
damages  he  is  entitled  to  under  such  circum- 
stances may  either  enforce  specific  perform- 
ance, or  recover  such  damages  as  he  nas  sus- 
tained.— Hamburger  &•  Dreyling  v.  Thomas 
(Tex.  Civ.  App.)  770. 

i  342.  Where  a  vendee  on  failure  of  title 
was  entitled  to  a  return  of  the  earnest  money 
under  the  contract,  he  was  entitled  to  recover 
such  sum,  with  interest,  and  any  special  dam- 
ages incurred  by  being  induced  to  make  the 
contract.— Hamburger  &  Dreyling  t.  Thomas 
(Tex.  Civ.  App.)  770. 

S  343.  In  the  sale  of  land  in  gross,  there 
can  be  no  recovery  for  an  unsubstantial  de- 
ficiency, in  the  absence  of  fraud  or  mistake, 
but  in  a  sale  by  the  acre  a  recovery  may  be 
had  for  any  deficiency.— Anderson  v.  Dawson 
(Ky.)  953. 

S  343.  A  purchaser  of  real  estate  in  gross 
held  not  entitled  to  recover  for  a  deficiency  in 
the  quantity. — Anderson  v.  Dawson  (Ky.)  953. 

§  350.  One  suing  for  breach  of  a  contract  to 
convey  has  the  burden  to  show  the  breach. — 
Dobson  V.  Zimmerman  (Tex.  Civ.  App.)  236. 

$  350.  Evidence  in  an  action  for  breach  of  a 
contract  to  convey  held  to  show  that  a  firm  of 
brokers  was  trustee  for  both  parties,  and  not 
an  exclusive  agent  of  the  vendor. — Dobson  v. 
Zimmerman  (Tex.  Civ.  App.)  236. 

i  351.  Measure  of  damages  for  breach  of  an 
agreement  to  convey  stated. — Dobson  v.  Zim- 
iperman  (Tex.  Civ.  App.)  236. 

{  351.  Effect  of  intent  of  parties  to  a  con- 
tract to  convey  respecting  the  title  to  pass  on 
the  measure  of  damages  for  a  breach  stated. — 
Dobson  V.  Zimmerman  (Tex.  Civ.  App.)  2.'36. 

§  352.  Evidence,  in  an  action  by  a  purchas- 
er to  recover  money  deposited  to  secure  perform- 


Change  of  venue  of  suit  in  Justice  court,  see 

Justices  of  the  Peace,  I  73. 
Of  action  against  corporation,  see  Corporations, 

I  503. 
Of  suit  for  Injunction,  see  Injunction,  {  111. 

I.  HAT1TBE  OB  SUBJECT  OF  ACTION. 

{  7.  ESvidence  held  insufficient  to  prove  con- 
tract for  delivery  of  goods  to  purchaser  in  a 
certain  county  so  as  to  entitle  him  to  sue  for 
breach  of  the  contract  In  such  county. — J.  J.  B. 
McCuUar  Lumber  Co.  v.  Higginbotham  Bros. 
&  Co.  (Tex.  Civ.  App.)  885. 

n.  I>oklOII.E  OB  BESIDENCE  OF 
PABTIES. 

i  21.  The  evidence  failing  to  show  fraud  com- 
mitted in  a  certain  county  giving  the  county 
court  therein  jurisdiction  over  defendant  un- 
der Sayles'  Ann.  Civ.  St.  1897,  art.  1194.  snbd. 
7,  defendant  held  entitled  to  assert  his  privilege 
against  suit  in  such  county. — J.  J.  B.  McCullar 
Lumber  Co.  v.  Higginbotham  Bros  &  Co.  (Tex. 
Civ.  App.)  885. 

S  22.  An  action  on  a  note  against  the  maker 
and  the  independent  executrix  of  the  deceased 
payee  indorsing  it  may  be  brought  in  the  county 
of  the  residence  of  the  independent  executrix, 
though  the  maker  resides  in  another  co\mt.v. — 
Goodwin  &  McFarland  v.  Burton  (Tex.  Civ. 
App.)  687. 

S  22.  Under  Rev.  St.  1895,  art  1194,  subd. 
4,  an  action  against  the  trustee  of  a  bankrupt 
and  the  bankrupt's  agents  may  be  brought  in 
the  county  in  which  the  trustee  resides. — Gard- 
ner V.  Planters'  Nat.  Bank  of  Honey  Grove 
(Tex.  Civ.  App.)  1146. 

S  26.  Persons  held  improperly  joined  as  par- 
ties defendant.— Brant  v.  Lane  (Tex.  Civ.  App.) 
229. 

m.   CHANGE   OF   VENUE   OB   PI^CE 
OF  TBIAI.. 

f  32.  Under  Gen.  Laws  1907,  p.  24S.  c.  133. 
held  that,  where  an  action  for  conversion  was 
brought  in  the  wrong  county,  the  court  upon 
sustaining  defendants'  pleas  of  privilege  to  the 
venue  should  order  the  case  to  be  transferred 
to  the  proper  court  and  county. — Brant  v.  Lane 
(Tex.  Civ.  App.)  229. 

§  71.  Tbe  court  may  determine  whether  the 
petition  states  a  cause  of  action  before  acting 
on  plaintiff's  motion  for  a  change  of  venue. — 
Carpenter  t.  Kone  (Tex.  Civ.  App.)  203. 

VERDICT. 

In  civil  actions,  see  Trial,  f  352. 

Judgment  non  obstante  veredicto,  see  Judgment, 
I  199. 

Necessity  of  conformity  of  judgment,  see  Judg- 
ment, S  256. 

Operation  and  effect  as  curing  defects  In  plead- 
ings, see  Pleading,  f  433. 

Review  on  apt>eal  or  writ  of  error,  see  Appeal 
and  Error,  K  1001-1002. 

VERIFICATION. 

Of  pleading,  see  Pleading,  {  291. 

VESTED  REMAINDERS. 

Creation,  see  Wills,  |  G29. 
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■  IkknUUda 

See  Mnnidpal  CIorpoTations. 

VOTERS. 

See  Electiona. 

WAGES. 

See  Master  and  Servant,  {{  79,  82. 

WAIVER. 

See  EstoppeL 

Of  rulea  of  conrt,  see  Courts,  S  82. 

Of  ohjectiom  to  particular  aoti,  inttrumenU, 

or  t>roceeding». 
See  Appearance ;   Indictment  and  Information, 

§  196 ;  Pleading,  {§  408,  409 ;  Trial,  i  412. 
Jurisdiction    of   state   court   in  action   against 

trustee  in  bankruptcy,  see  Banlcruptcy,  {  295. 

Of  rightt  or  remedies. 
Exemption    of   homestead,    see    Homestead,    {{ 

161-181. 
Forfeiture  of  insurance,  see  Insurance,  SS  388, 

755. 
Forfeiture  provisions  in  contract  for  sale  of  land 

as  affecting  right  to  specific  performance,  see 

Specific  Performance,  §  65. 
New  trial  in  civil  actions,  see  New  Trial,  §{ 

102-lOa 
New  trial  in  criminal  prosecutions,  see  Criminal 

Law,  i  846. 

WARDS. 

See  Guardian  and  Ward. 

WARRANTY. 

By   insured,   see    Insurance,   §§   255-282,   330, 

WASTE. 

Right  to  attorney's  fees  on  dissolution  of  in- 
junction, see  Injunction,  {  252. 

WATER  PIPES. 

right  to   maintain   i\ 

is. 

WATERS  AND  WATER  COURSES. 

See  Drains. 

Taxing  water  rights  under  exercise  of  power  of 
eminent  domain,  see  Eminent  Domain,  S  84. 

Water  courses  in  cities,  see  Municipal  Corpora- 
tions, I  827. 

n.  NATVBAI.    WATER   OOUBSES. 

(B)  OBSTRUCTION  AND  DETENTION. 

liiability  of  railroad  company  for  injuries  caus- 
ed by  overflow,  see.  Railroads,  {  114. 

Xn.   SUBTEBBANEAN  AND  PEBCO- 
IJiTINO   IVATEBS. 

I  107.  In  an  action  for  polluting  the  waters 
of  a  subterranean  stream  by  emptying  sewage 
therein,  evidence  of  the  prior  pollution  of  the 
waters  by  surface  waters  held  admissible,  not  to 
justify  the  act,  but  to  show  that  plaintiff  suf- 
fered no  injury.— Kevil  v.  City  of  Princeton 
(Ky.)  363. 


Prescriptive  right  to   maintain   in   street,   see 
Easements,  |  8. 


ages  in   lilt:  uiueitruuc   ueiwct^u    luc   uio-iaci,   vaiu« 

of  the  land  immediately  before  and  immediately 
after  the  injury.— Missouri,  K.  &  T.  Ry.  Co. 
of  Texas  v.  Chilton  (Tex.  Civ.  App.)  779. 

Vm.   ABTIFIOIAI.   POKBB,    BESEB- 

VOIBS,  AND   CHANNEI.B,  DAMS, 

AND   FI.O'WAOE. 

Assumption  by  judge  as  to  facts  in  instructions 
in  action  for  injuries,  see  Trial,  f  191. 

Limitation  of  action  for  injuries,  see  Limitation 
of  Actions,  S  55. 

Right  of  purchaser  of  land  to  sue  for  injuries 
resulting  from  wrongful  acts  prior  to  pur- 
chase, see  Vendor  and  Purchaser,  §  218. 

%  168.  A  railroad  company^  held  negligent 
in  constructing  ditches  by  tne  side  of  its  track, 
resulting  in  overflow  of  adjoining  land.— St. 
Louis  Southwestern  Ry.  Co.  of  Texas  v.  Clay- 
ton (Tex.  Civ.  App.)  248. 

{  178.  The  measure  of  damages  to  land  by 
a  railroad  company  held  to  be  the  difference 
between  the  market  value  just  before  and  just 
after  the  injury.— St.  Louis  Southwestern  Ry. 
Co.  of  Texas  v.  Clayton  (Tex.  Civ.  App.)  248. 

XX.  FVBUO  IVATEB  SUPFIiT. 

(A)  DOMESTIC  AND  MUNICIPAL  PUR- 
POSES. 

Exemption  of  municipal  waterworks  system 
from  taxation,  see  Taxation,  §|  217,  251. 

Liability  of  municipal  corporation,  see  Mimic- 
ipal  Corporations,  (  739. 

$  183.  The  transfer  of  property  by  a  corpo- 
ration owning  a  waterworks  system  to  the  city 
owning  the  capital  stock  of  the  corporation  held 
valid.— Ryan  v.  City  of  Louisville  (Ky.)  992. 

§  189.  One  maintaining  under  a  revocable  li- 
cense pipes  in  the  streets  of  a  city  to  deliver 
water  to  customers  cannot  recover  damages  from 
the  city  for  not  allowing  him  to  carrr  on  the 
business.— Kevil  v.  City  of  Princeton  (Ky.)  363. 

{  206.  A  contract  between  a  city  incorporat- 
ed under  Rev.  St  1895,  art.  418,  and  a  water 
company,  held  not  for  the  benefit  of  the  in- 
habitants of  the  city,  so  as  to  entitle  them  to 
sue  for  the  breach  thereof. — Greenville  Water 
Co.  T.  Beckham  (Tex.  Civ.  App.)  889. 

f  206.  A  water  company  held  not  liable  on 
the  ground  of  assumption  of  a  public  duty  for 
the  destruction  of  the  property  of  an  inhabitant 
of  the  city  because  of  the  failure  to  furnish 
water  to  extinguish  a  fire. — Greenville  Water 
Co.  V.  Beckham  (Tex.  Civ.  App.)  889. 

S  206.  A  water  company  supplying  an  indi- 
vidual with  water  from  its  waterworks  held 
not  liable  as  on  a  contract  with  a  houseowner 
for  the  destruction  of  the  owner's  building  by 
fire  because  of  the  failure  to  supply  water  to 
extinguish  the  fire. — Greenville  Water  Co.  v. 
Beckham  (Tex.  Civ.  App.)  889. 

WAYS. 

Private  rights  of  way,  see  Easements. 
Public  ways,  see  Highways:  Municipal  Corpo- 
rations, il  665-671,  755-822. 

WEAPONS. 

I  17.  Evidence  held  not  sufficient  to  sustain 
a  conviction  of  unlawfully  carrying  a  pistoL 
— Oav  v.  State  (Tex.  Or.  App.)  534. 
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WIDOWS. 

t)ower,  Bee  Dower. 

Of  mortgagor  as  neceasairpartr  In  foreclosure 

suit,  see  Mortgages,  |  427, 
Right  of  widow  of  defendant  in  mortgage  fore- 

dosure  prooeedings  to  redeem,  see  Mortgages, 

WILLS. 

See  Descent  and  Distribution;  Bxecatom  and 

Administrators. 
Construction  and  ezecation  of  trusts,  see  Trusts. 

n.  TESTAMEHTABT  OAPAOmT. 

{  38.  An  insane  delusion  cannot  be  found- 
ed on  facts,  and  if  the  idea  entertained  has  any 
substantial  basis  it  is  not  a  delusion.— Fulton 
V.  Freeiand  (Mo.)  12. 

i  55.  ISvidence  Keld  not  to  show  an  insane 
delusion  on  the  part  of  a  testator.— Fulton  t. 
Freeland  (Mo.)  12. 

IV.  KEQinSITES  AHB  VAXIDITT. 

(JD  MISTAKE,  UNDUE  INFLUENCE,  AND 
FRAUD. 

I  163.  The  fact  that  testator's  wife  is  the 
chief  beneficiaiy  raises  no  presumption  of  undue 
influence.— Fulton  t.  Freeland  (Mo.)  12. 

I  163.  A  will  in  favor  of  a  mistress  or  one 
with  whom  testator's  relations  have  been  mere- 
tricious raises  no  presumptions  of  undue  influ- 
ence.—Fulton  y.  Freeland  (Mo.)  12. 

I  163.  The  burden  is  on  one  contesting  a 
will  to  show  undue  Influence. — Fulton  v.  Free- 
land  (Mo.)  12. 

I  164.  Evidence  of  illicit  relations  between 
testator  and  bis  second  wife  before  marriage  is 
too  remote  to  prove  undue  influence  as  to  a  will 
drawn  about  eight  yean  thereafter.— Fnlton  v. 
Freeland  (Mo.)  12. 

I  160.  Where  evidence  of  illicit  relations  be- 
fore marriage  to  show  undue  influence  by  a 
wife  as  to  her  husband's  will  is  admitted,  it 
must  be  followed  by  acts  of  undue  influence  aft- 
er marriage. — Fnlton  v.  Freeland  (Mo.)  12. 

I  166.  Evidence  in  will  contest  keM  not  to 
show  undue  influence.— Shilton  y.  Freeland 
(Mo.)  12. 

V.  FBOBATE,  1B8TABLI8HICB1IT, 
Ain>  ANNITUOBNT. 

PendenCT  of  contest  as  ground  for  abatement  of 
action  to  determine  title  to  land  claimed  un- 
der the  will,  see  Abatement  and  Revival,  f  14. 

(A)  PROBATE  AND  REVOCATION  IN 

GENERAL. 

Note  executed  In  consideration  of  withdrawal  of 
contents,  see  Bills  and  Notes,  |  92. 

(H)  EVIDENCE. 

I  800.  Requirements  of  Rev.  St.  1895)  art 
1904,  respecting  the  probate  of  wills,  held  not 
subject  to  waiver.— Green  v.  Hewett  (Tex.  Civ. 
App.)  170. 

(D  HEARING  OR  TRIAL. 
I  821.    Under  a  rule  stated,  proponent  of  one 
of  two  wills  held  entitled  to  open  and  close  in 
the  proceeding.— Green   y.   Hewett   (Tex.   Civ. 
App.)  170. 

(J)  JUDGMENT  OB  DECREE. 

I  854.  Evidence  held  to  authorize  a  finding 
that  the  court  had  probated  a  will  and  the  co- 
dicil thereto.— McMahan  v.  Hubbard  (Mo.)  481. 


VI.  GONaTBVCTIOir. 

(A)  GENERAL  RULES. 

{  4S9.  A  will  should  be  construed  to  give 
effect  to  the  intent  of  testator. — Gregory  y. 
Welch  (Ark.)  404. 

I  440.  In  construing  a  will,  the  intention  of 
the  testator  is  to  be  ascertained  from  the  four 
comers  of  the  will,  both  at  common  law  and  un- 
der Rev.  St  1899,  f  4650  (Ann.  St  1906,  p. 
2518).— Stewart  v.  Jones  (Mo.)  1. 

I  449.  In  the  construction  of  a  will,  there 
is  a  presumption  against  partial  intestacy. — 
Gregory  v.  Welch  (Ark.)  404. 

f  469.  The  general  intention  in  a  will  to  dis- 
pose of  all  testator's  property  held  of  weight  in 
determining  what  was  intended  by  a  ^particular 
devise  admitting  of  enlargement  or  limitation. 
—McMahan  v.  Hubbard  (Mo.)  481. 

f  467.  A  will  construed  to  vest  an  estate  in 
remainder. — Gregory  v.  Welch  (Ark.)  404. 

f  488.  Parol  evidence  is  admissible  to  show 
a  latent  ambiguity  in  a  will,  which  may  be  re- 
moved by  extrinsic  evidence. — ^McMahan  v.  Hub- 
bard (Mo.)  481. 

I  489.  To  determine  the  object  of  testator's 
bounty,  with  the  subject  of  disposition  or  the 
quantity  of  interest  given,  the  court  may  in- 
quire into  every  material  fact  relating  to  the 
person  interested  and  the  property  which  is 
disposed  of,  and  the  circumstances  of  the  tes- 
tator and  his  family. — McMahan  v.  Hubbard 
(Mo.)  481. 

I  490.  Parol  evidence  held  admissible  to  show 
what  lands  testator  had,  to  aid  in  the  construc- 
tion of  his  will  disposing  of  his  lands.— McMa- 
han y.  Hubbard  (Mo.)  &1. 

(D)  DESCRIPTION  OF  PROPERTY. 

I  560.  A  will,  when  construed  by  the  aid  of 
parol  evidence,  held  to  dispose  of  testator's  land 
in  a  certain  section.— McMahan  y.  Hnbbard 
(Mo.)  481. 

(B)  NATURE  OF  ESTATES  AND  INTER- 
ESTS CREATED. 

f  601.  Will  construed,  and  held  to  vest  in 
testator's  widow  a  fee,  so  that  a  subsequent 
clause  attempting  a  further  disposition  if  the 
wife  died  without  disposing  of  the  property  was 
void.— Clos'  Adm'r  v.  Clos  (Ky.)  980. 

i  602.  A  will  construed  to  create  a  defeasible 
fee  defeasible  by  the  devisee's  death  at  any  time 
without  issue  living,— Rice  v.  Rice  (Ky.)  270. 

I  614.  Where  a  testator  gave  a  homestead  to 
his  wife  for  her  life,  and  provided  that  it  should 
l>e  sold  at  her  death,  the  provision  was  binding 
upon  a  purchaser  of  the  wife's  interest,  and  he 
could  not  procure  a  sale  thereof  during  her  life- 
time.— Stewart  v.  Jones  (Mo.)  1. 

i  616.  Will  construed,  and  hOd  to  vest  in 
testator's  widow  a  life  estate,  with  a  limited 
power  of  disposition.- Elmert  y.  Blair  (Tenn.) 

(F)  VESTED  OR  CONTINGENT  ESTATES 
AND  INTERESTS. 

I  629.  That  construction  of  the  language  of 
a  will  is  favored  which  will  result  in  the  early 
vesting  of  an  estate  created  by  the  will. — Greg- 
ory y.  Welch  (Ark.)  404. 

(G)  CONDITIONS  AND  RESTRICTIONS. 

(  651.  A  provision  in  a  will  that  if  any  chil- 
dren of  testator  contested  the  will,  they  should 
forfeit  any  rights  thereunder,  held  valid. — Mas- 
sie  V.  Massie  (Tex.  Civ.  App.)  210. 

i  662.  Evidence  held  to  show  that  a  bencfl- 
clary  complied  with  the  conditions  imposed  by 
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T.  Massie  (Tex.  Civ.  App.)  219. 

(H)  ESTATES  IN  TRUST  AND  POWERS. 

S  681.  The  court  appointing  a  testamentary 
trustee  held  authorized  to  appoint  an  individu- 
al aa  against  the  objection  tnat  a  trust  compa- 
ny should  have  been  appointed. — Hite  ▼.  Hite's 
Ex'r  (Ky.)  367. 

i  693.  A  will  construed,  and  held,  that  the 
widow  had  jwwer  after  testator's  children  had 
all  become  of  age,  though  she  had  not  married, 
to  partition  some  of  the  real  estate  among  the 
children.— Fants  t.  Steinmets  (Ky.)  845. 

I  693.  Will  constmed,  and  held,  that  testa- 
tor's grandchildren  could  not  complain  of  parti- 
tion among  testator's  children  when  the  latter 
all  became  of  age.— Fants  v.  Steinmets  (Ky.) 
345. 

(I)  ACTIONS  TO  CONSTRUE  WILLa 

Grcneral  demurrer  to  petition  of  intervention,  see 
Pleading,  |  205. 


S  707  ,     ^ 

struction  of  a  will  snould  be  paid  out  of  the 
estate.- Emert  t.  Blair  (Tenn.)  685. 


Coats  of  a  proper  action  for  the  con- 
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VH.  BIOHT8  AND  LIABILXTIES  OF 
DEVISEES  AND  LEGATEES. 

(A)  NATURE  OF  TITLE  AND  RIGHTS  IN 
OENERAIi. 

Note  executed  in  consideration  of  withdrawal  of 
contests,  see  Bills  and  Notes,  g  92. 

(I)  RIGHTS  AND  REMEDIES  OF  CREDIT- 
ORS OF  DEVISEES  AND  LEGATEES. 

Life  estate  of  bankrupt  acquired  by  will  after 
adjudication  as  not  passing  to  trustee,  see 
Bankruptcy,  {  14a 

WITNESSES. 

See  Depositions;  Evidence. 
Experts,  see  Evidence,  |(  471-670. 
Opinions,  see  EKidence,  {|  471-570. 

n.   OOMFETENOT. 

(A)  CAPACITY  AND  QUALIFICATIONS 

IN  GENERAL. 

I  37.  A  witness  coming  to  a  town  in  the 
spring  is  incompetedt  to  testify  aa  to  the  man- 
ner and  extent  of  the  lighting  by  a  carrier  of 
its  depot  platform  at  the  town  during  the 
summer  before. — Louisville  &  N.  B.  Co,  y. 
Payne  (Ky.)  S6Z 

{  48.  The  offenses  of  illegal  retail  liquor  deal- 
ing and  of  receiving  and  concealing  smuggled 
property  in  violation  of  the  federal  statutes  are 
not  felonies,  within  Code  Cr.  Proc.  1805,  art. 
768,  I  3,  relating  to  the  competency  of  witness- 
es.—Cabrera  V.  State  (Tex.  Cr.  App.)  1064. 

I  52.  At  common  law^  a  husband  or  wife  is 
an  incompetent  witness  in  a  case  in  which  the 
other  is  a  party. — State  v.  Vaugfaan  (Mo.  App.) 
1186. 

{  61.  Where  violence  has  been  committed  on 
the  person  of  the  wife  by  the  husband,  she  is 
competent  to  prove  such  violence. — State  t. 
Vanghan  (Mo.  App.)  1186. 

I  61.  In  a  prosecution  of  a  husband  for  dis- 
turbance of  the  peace  of  his  wife,  the  wife  was 
not  competent  as  a  witness. — ^State  v.  Vaugban 
(Mo.  App.)  1186. 


PETENT. 

i  144.  A  contract  with  ar  person  since  deceas- 
ed cannot  be  shown  b^  the  testimony  of  the  oth- 
er party   thereto. — Richardson  v.   Isaacs  (Ky.) 

I  146.  Under  Rev.  St.  1899,  S  4652  (Ann. 
St.  1906,  p.  2520),  plaintirs  husband  cannot 
testify  to  a  contract  with  deceased,  made  by 
him  as  plaintiff's  agent.— Jackson  v.  Smith  (Mo. 
App.)  m. 

f  164.  Evidence  as  to  answers  to  statements 
in  an  application  for  a  policy  of  insurance  held 
inadmissible  after  death  of  agent  taking  the  ap- 

?lication. — United    States    Health    &    Accident 
ns.  Co.  v.  Jolly  (Ky.)  281. 

{  176.  The  testimony  of  the  surviving  party 
to  a  contract  is  not  rendered  competent  to  tes- 
tify as  to  the  contract  by  the  testimony  of  the 
heirs  of  the  deceased  part^,  where  they  did  not 
testify  as  to  the  matter  in  question. — Riciiaid- 
son  T.  Isaacs  (Ky.)  1003. 

m.  EXAMINATION. 

(A)  TAKING  TESTIMONY  IN  GENERAL. 

§  236.  Where  plaintiff  in  an  action  for  in- 
juries hesitated  before  answering  questions 
on  direct  examination,  his  explanation  that 
his  mind  was  not  as  accurate  as  before  he  was 
hurt  held  not  objectionable. — Houston  &  T.  O. 
B.  Co.  V.  Shapard  (Tex.  Civ.  App.)  596. 

S  237.  A  question  held  to  call  for  a  fact.— 
Uecker  t.  Zuercber  (Tex.  Civ.  App.)  149. 

I  240.  Where  it  was  apparent  that  a  witness 
answered  under  a  mistake  as  to  the  meaning 
of  a  question,  it  was  not  error  to  allow  counsel 
for  the  party  calling  the  witness  to  ascertain 
what  he  meant  by  the  answer.— Missouri,  K.  & 
T.  Ry.  Co.  of  Texas  v.  Neiser  (Tbx.  Civ.  App.) 
166. 

i  240.  An  objection  to  a  question  in  an  ac- 
tion by  an  employ^  for  injuries  held  properly 
sustained  as  being  leading  and  calling  for  a  con- 
clusion.— Houston  &  T.  C.  B.  (3o.  t.  Jolinson 
(Tex.  ay.  App.)  1150. 

i  257.  A  memorandum  used  to  refresh  a  wit- 
ness' recollection,  but  which  contained  matter 
which  had  no  bearing  on  the  issues,  was  inad- 
missible.—little  y.  Rich  (7ex.  Civ.  App.)  1077. 

(B)  CROSS-EXAMINATION    AND    BB>- 
BXAMINATION. 

I  268.  In  an  action  for  death  of  a  person  in 
a  tunnel,  where  a  witness  for  plaintiff  testified 
as  to  the  location  of  deceased  when  killed  by  a 
falling  stone,  defendant  on  cross-examination 
could  go  into  new  matter  and  prove  any  facts 
which  he  could  testify  to,  including  the  result 
of  his  prior  inspection  of  the  roof. — Bruton's 
Adm'r  y.  Eddington-Griffiths  Const.  Co.  (Ky.) 
1001. 

(C)  PRIVILEGE  OP  WITNESS. 

i  301.  Under  C!ode  Cr.  Proc.  1895,  art  770, 
held  reversible  error  to  require  accused  to  an- 
swer whether  he  testified  on  his  former  trial 
for  the  same  offense.- Hare  v.  State  (Tex.  Cr. 
App.)  644. 

I  305.  A  witness  cannot  be  compelled  to  tes- 
tify at  a  coroner's  inquest  where  he  believes  that 
his  testimony  will  incriminate  him,  but  he  may 
waive  his  privilege. — Garrett  v.  St  Louis  Trans- 
it Co.  (Mo.)  68. 

(  309.  In  an  action  against  a  street  railway 
company  for  the  death  of  a  person  ejected  from 
a  car  by  the  conductor  for  failure  to  pay  fare. 
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rV.   OREDIBIIiITT,  IMPEACHMENT, 
CONTRADICTION,  AND   COR- 
ROBORATION. 

Review  of  rulings  as  dependent  on  filing  of  bill 
of  exceptions,  see  Criminal  Law,  §  1090. 

(A)  IN  GENERAL. 

J  3311^.  In  an  action  for  wrongful  attach- 
ment and  executioUj  the  report  of  a  commercial 
agency  held  admissible  to  contradict  plaintiff. — 
Rainey  v.  Kemp  (Tex.  Civ.  App.)  030. 

(B)  CHARACTER  AND  CONDUCT  OF 
WITNESS. 

§  355.  Impeaching  testimony  held  not  sub- 
ject to  a  motion  to  strike,  as  based  on  wliat 
the  witness  knew  himself  and  not  on  general 
reputation. — McMillion  v.  Cook  (Tex.  Civ.  App.) 
775. 

§  357.  A  question,  calling  for  a  witness' 
knowledge  concerning  defendant's  general  repu- 
tation for  truth  and  veracity,  held  proper. — Mc- 
Million  V.  Cook  (Tex.  Civ.  App.)  7i5. 

§  357.  A  question  asked  of  an  impeaching 
witness  held  not  objectionable  as  not  limited 
to  reputation  concerning  truth  and  veracity. — 
McMillion  v.  Cook  (Tex.  Civ.  App.)  775. 

§  358.  Defendant  held  entitled  to  cross-ex- 
amine an  impeaching  witness  concerning  the 
basis  of  his  opinion  before  he  was  permitted 
to  testify  that  defendant's  general  reputation 
was  bad. — McMillion  v.  Cook  (Tex.  Civ.  App.) 
775. 

5  358.  A  witness  having  testified  against 
defendant's  reputation,  defendant  was  not  en- 
titled to  ask  on  cross-examination  what  it  was 
about  which  witness  claimed  defendant  had 
lied  concerning  witness'  son. — McMillion  v. 
Cook  (Tex.  Civ.  App.)  775. 

(D)  INCONSISTENT  STATEMENTS  BY 
WITNESS. 

§  383.  In  an  action  for  injuries  to  plaintiff 
by  his  mule  becoming  frightened  at  a  railroad 
pumping  engine,  evidence  as  to  an  alleged 
statement  by  defendant's  employ^  in  charge 
held  with  reference  to  a  collateral  matter  as  to 
which  he  could  not  be  contradicted. — Illinois 
Cent.  R.  Co.  v.  Smith  (Ky.)  933. 

§  390.  An  alleged  confession  of  accused  held 
not  admissible  to  impeach  him  as  a  witness  in 
his  own  behalf,  where  it  was  not  shown  to  have 
been  obtained  as  required  by  Acts  30th  Leg. 
1907,  pp.  219,  220,  c.  118.— Brown  v.  State 
(Tex.  Cr.  App.)   139. 

I  393.  The  testimony  given  by  a  witness  at 
the  coroner's  inquest  is  admissible  to  impeach 
him,  when  he  subsequently  testifies  in  a  court 
regarding  the  same  matter. — Garrett  v.  St.  Lou- 
is Transit  Co.  (Mo.)  (58. 

i  395.  A  witness,  impeached  by  proof  of 
statements  contradictory  to  his  sworn  testimo- 
ny, may  be  corroborated  by  proof  that  he  had 
made  statement  similar  to  his  testimony. — Ca- 
brera v.  State  (Tex.  Cr.  App.)  1054. 

(E)  CONTRADICTION  AND  CORROBORA- 
TION OF  WITNESS. 

S  405.  A  witness  cannot  be  contradicted  as 
to  a  collateral  matter  testified  to  on  cross-ex- 
amination.— Abbott  V.  Herron  (Ark.)  708. 


WORDS  AND  PHRASES. 

"Accident."— State  ex  rel.  Hartley  v.  Innes  (Mo. 

App.)  11G8. 
"Accident  or  surprise."- State  ex  rel.  Hartley 

V.  Innes  (>Io.  App.)  1108. 
"Accused."— Brown    v.    State    (Tex.    Cr.    App.) 

139. 
"Action."— Whitfield  v.  Burrell  (Tex.  Civ.  App.< 

1.53. 
"Aforethought." — Freeman     v.     Commonwealth 

(l<y.)  917. 
"Alias  summons." — Pacific  Mut.  Life  Ins.  Co.  of 

California  v.  Mansur  (Mo.  App.)  1193. 
"Alienation." — Rissberger  y.   City   of  Louisville 

(Ky.)  319. 
"Approaches."— Gulf,   C.   &   S.   F.   Ry.   Co.  v. 

Dickens  (Tex.  Civ.  App.)  012. 
"Arbitrary." — City  of  Louisville  v.  Gagen  (Ky.) 

947. 
"Assault  with  intent  to  rob." — Walters  v.  State 

(Tex.   Cr.  App.)  543. 
"Blanks."- State   v.   Gulf,  C.  &   S.   F.   R.  Co. 

(Tex.  Civ.  App.)  730. 
"Bona  fide  purchaser." — La  Brie  v.  Cartwright 

(Tex.  Civ.  App.)  785. 
"Bucgery." — Commonwealth  v.  Poindexter  (Ky.) 

943. 
"CMtizen." — Savage     v.     Umphries     (Tex.     Civ. 

App.)  893. 
"Civil    bodies  politic." — Klix   v.   Polish   Roman 

Catholic    St.    Stanislaus    Parish   (Mo.    App.) 

1171. 
"Compounding  or  adulterating." — Dr.  O.  Bouv- 

ier  Specialty  Co.  v.  James  (Ky.)  381. 
"County." — Marion  County  v.  Rives  &  McChord 

(Ky.)  309. 
"Cut  out,  cancel,  obliterate,   or  deface." — Ben- 
nett v.  (Commonwealth  (Ky.)  332. 
"Dedication."— McKinney    v.    Duncan     (Tenn.) 

083. 
"Defendant."— Brown  v.  State  (Tex.  Cr.  App.) 

139. 
"Delav."— Missouri,  K.  &  T.  Ry.  Co.  of  Texas 

V.  Thompson  (Tex.  Civ.  App.)  618. 
"Die  without  children."— Rice  v.  Rice  (Ky.)  270. 
"Discrimination." — Missouri,  K.  &  T.  Uy.  Co.  of 

Texas  v.  Thompson  (Tex.  Civ.  -ipp.)  618. 
"Effects."— Maury  y.  A.  &  R.  McDonald  (Tex. 

Civ.   App.)   812. 
"Election.'^ — Kilgore  v.  Jackson  (Tex.  Civ.  App.) 

819. 
"Emancipation." — Rounds    Bros.    v.    McDaniel 

(Ky.)  956. 
"Estate."— Patton   v.   Walker's   Trustees    (Ky.) 

312. 
"E:stablish."-iHouston  &  T.  C.  R.  Co.  v.  John- 
son (Tex.  Civ.  App.)  1150. 
"Experience."— Philadelphia     Casualty     Co.     v. 

Cannon  &  Byers  Millinery  Co.  (Ky.)  1004. 
"Express  emancipation." — Rounds  Bros.  v.  Mc- 
Daniel (Ky.)  0.50. 
"Express   trust." — Stevens  v.   Fitzpatrick  (Mo.) 

51. 
"Faith." — Daniel  v.  Modern  Woodmen  of  Amer- 
ica (Tex.  Civ.  App.)  211. 
"Fellow  servant." — Keystone  Mills  (3o.  v.  Cham- 
bers (Tex.  Civ.  App.)  17& 
"Final  judgment."— State  ex  rel.  Potter  v.  Riley 

(Mo.)  017. 
"First  bill." — Philadelphia  Casualty  Co.  v.  Can- 
non &  Byers  Millinery  Co.  (Ky.)  1004. 
"Forcible  detainer." — Johnson  v.   Gordon   (Ky.) 

372;  Francis  v.  Holmes  (Tex.  Civ.  App.)  SSI. 
"Forgery."— Holloway  v.  State   (_Ark.l  2M. 
"Franchise." — Savage  v.   Umphnes   (Tex.   Civ. 

App.)  893. 
"Free  passes."— Louisville  &  N.  R.  Co.  T.  Mott- 

ley  (Ky.)  982. 
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"Prom  time  to  time."— Oriffin  t.  Tucker  (Tex.) 

636. 
"Fiontage."— City  of  Chillicothe  ex  rel.  Meek 

V.  Henry  (Mo.  App.)  486. 
"Graft."— Dixon  v.  Chappell  (Ky.)  929. 
"Guest"— De  Lapp  v.  Van  Closter  (Mo.  App.) 

120. 
"Hawker."— City  of  C^onway  v.  Waddell  (Ait.) 

398 
"Highest"— Quinn  v.  Metropolitan  St  Ry.  Co. 

(Mo.)  46. 
"Holder    in   due    course."— Chouteau   Trust    & 

Banking  Co.  v.  Smith  (Ky.)  279. 
"Horse  stealing."- Walklate  v.   Commonwealth 

(Ky.)  314. 
"Humanitarian     doctrine."— Hall    t,     Missouri 

Pac.  Ry.   Co.  (Mo.)  56. 
"Implied  emancipation." — Rounds  Bros.  t.  Mc- 

Daniel  (Ky.)  956. 
"Implied   trust"— Stevens  v.  Fitzpatrick  (Mo.) 

51. 
"Information."— State   y.    Simpson   (Mo.   App.) 

1187. 
"Inquiring  into  and  reporting  on  credit"— Unit- 
ed States  Fidelity  &  Guaranty  Co.  v.  Com- 
monwealth (Ky.)  1000. 
"Insane   delusion,"— Fulton    v.   Freeland    (Mo.) 

12. 
"Interest"- Pecos  A  N.  T.  Ry.  Co.  ▼.  Faulkner 

(Tex.  Civ.  App.)  747. 
"Interlocutory  judgment"— State  ex  rel.  Potter 

V.  Riley  (Mo.)  647. 
"Involuntary  manslaughter." — Commonwealth  v. 

Mosser  (Ky.)  915. 
"Laches."— Hughes  v.  Wallace  (Ky.)  324. 
"Let"— Francis  v.  Holmes  (Tex.  Civ.  App.)  881. 
"Macadamizing." — Jones  v.  Plummer  (Mo.  App.) 

109. 
"Matter  in   issue."— Kerr  v.   Blair  (Tex.   Civ. 

App.)  791. 
"Memorandum." — Oampbell  v.  Preece  (Ky.)  378. 
"Mental   distress." — International    &    G.    N.    B. 

Co.  V.  Hood  (Tex.  Civ.  App.)  1119. 
"Mixed    train." — Leach   v.    St    Louis    &   S^  JT. 

R.   Co.   (Mo.   App.)  510. 
"Murder."--Commonwealth  v.  Mosser  (Ky.)  915. 
"Near."— Kilgore  v.  Jackson   (Tex.  Civ.   App.) 

819. 
"Necessarily." — Reickert  v.   Hammond   Packing 

Co.  (Mo.  App.)  525. 
"On  hand."--T«xas  &  P.  Ry.  Co.  v.  Taylor  (Tex. 

Civ.  App:5  10"J7. 
"Operating   a   car."— Texarkana   &   Ft    S.    Ry. 

Co.  v.  Anderson  (Tex.)   127. 
"Operating  cars."— Texas  &  P.  Ry.  C3o,  t.  John- 
son (Tex.  Civ.  App.)  1117. 
"Option."— Hamburger  &  Dreyling  v.  Thomas 

(Tex.  Civ.  App.)  770. 
"Peddler."— City  of  Conway  v.  Waddell  (Ark.) 

398. 
"Perfect   title."— Dobson   v.    Zimmerman   (Tex. 

Civ.  App.)  236. 
"Permitting."— Texas  k  N.  O.  R.  Co.  v.  Geiger 

(Tex.  Civ.  App.)  179. 
"Principal    office." — Lohoefener    v.    Mercantile 

Town  Mut.  Ins.  Co.  (Mo.  App.)  515. 
"Probable  cause."— Bosch  v.  Miller  (Mo.  App.) 

506. 
•Tublic    highway."— Illinois    Cent    R.    Co.    v. 

Smith  (Ky.)  933. 
"Public  place.''— Morrison    v.    State    (Tex.    Cr. 

App.)  641. 
"Railroad." — Keystone   Mills   Co.   v.   Chambers 

(Tex.  Civ.  App.)  178. 
"Rape."— Palmer  v.  State  (Tenn.)  1022. 
"Ravish."- Palmer  v.  State  (Tenn.)   1022. 
"Realty."— Childers   v.   Wm.    H.    Coleman   Co. 

(Tenn.)  1018. 
"Reasonable    compensation." — Maury    y.    A.   & 

R.  McDonald  (Tex.  Civ.  App.)  812. 
"Representatives."— Hiller  v.  Nelson  (Ky.)  292. 
"Residence."— Savage   v.    Umphries   (Tex.    Civ. 

App.)  893. 
"Resulting  trust"— Stevens  t.  Fitzpatrick  (Mo.) 

51. 


"Sale."— Priest  v.  Hodges  (Ark.)  253 ;  Rissber»- 
er  V.  City  of  Louisville  (Kv.)  319. 

"Shall  have  been  commenced.  —Clark  v.  Kan- 
sas City,  St  L.  &  C.  R.  Co.  (Mo.)  40. 

"Single-stamp  spirits."— Dr.  C.  Bouvier  Spe- 
cialty Co.  V.  James  (Ky.)  381. 

"Sodomy."— Commonwealth  v.  Poindexter  (Ky.) 
943. 

"Special  order  after  final  judgment"— State  ez 
rel.  Potter  v.  Riley  (Mo.)  647. 

"Subject  of  insurance." — Mecca  Fire  Ins.  Co.  of 
Waco  V.  Wiiderspin  (Tex.  Civ.  App.)  1131. 

"Suit."— Whitfield  v.  Burrell  (Tex.  (5iv.  App.) 
153. 

"Summons."— Pacific  Mut.  Life  Ins.  Co.  of  Cal- 
ifornia T.  Mansur  (Mo.  App.)  1193. 

"Surprise."— State  ex  rel.  Hartley  v.  Innes  (Mo. 
App.)  1168. 

"Tenancy  from  month  to  month." — Sessingbaus 
V.  Knoche  (Mo.  App.)  104. 

"Tenant"— Francis  v.  Holmes  (Tex.  Civ.  App.) 
881. 

"Unconscionable  contract"— Ball  v.  Reybum 
(Mo.  App.)  624. 

"Unjust  discrimination." — Missouri,  K.  ft  T. 
Ry.  Co.  of  Texas  v.  Thompson  (Tex.  Civ. 
App.)  618:  Texas  &  P.  Ry.  Co.  v.  Shawnee 
Cotton  Oil  Co.   (Tex.  Civ.  App.)  776. 

"Unlawful  interest*'- Baum  v.  Daniels  (Tex. 
Civ.  App.)  754. 

"Usurious  interest." — Baum  t.  Daniels  (Tex. 
Civ.  App.)  754. 

"Utmost"— Quinn  v.  Metropolitan  St  Ry.  Co. 
(Mo.)  46. 

"Utmost  care."— Weatherford,  M.  W.  ft  N.  W. 
Ry.  Co.  V.  White  (Tex.  Civ.  App.)  799. 

"Utter."— Holloway  v.  State  (Ark.)  256. 

"Voluntary  manslaughter." — Commonwealth  v. 
Mosser  (Ky.)  915. 

"Writ  of  error  coram  nobis."— State  ex  rel.  Pot- 
ter V.  Riley  (Mo.)  647. 

WORK  AND  LABOR. 

Liens  for  work  and  materials,  see  Mechanics' 
Liens. 

S  4.  If  work  was  done  for  defendant  with  its 
knowledge,  and  it  received  the  benefits  thereof, 
it  would  be  liable  for  the  value  of  the  work. — 
Suderman-Dolson  Co.  v.  Hope  (Tex.  Civ.  App.) 
216. 

g  22.  Allegations  that  work  was  done  at  the 
solicitation  of  defendant's  agent  and  with  its 
knowledge  and  consent,  were  suflJcient  to  hus- 
tair.  J  recovery  against  it  on  a  quantum  meruit. 
—Suderman-Dolson  Co.  v.  Hope  (Tex.  Civ. 
App.)  216. 

WRITING. 

Necessity  in  order  to  bind  trustees  of  munici 
pality,  see  Municipal  Corporations,  §  243. 

Necessity  in  order  to  validate  agreement  of  fiscal 
court,  see  Counties,  §  121. 

WRIT  OF  POSSESSION. 

As  interrupting  adverse  possession,  see  Adverse 
Possession,  i  51. 

WRITS. 

See  Process. 

Particular  «crt<». 
See    Execution ;   Habeas    Corpus ;    Injunction ; 

Mandamus ;  Sequestration. 
Writ  of  error,  see  Appeal  and  Error. 

WRONGFUL  ATTACHMENT. 

See  Attachment  g§  375,  377. 
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WRONGFUL  EXECUTION. 

See  Execution,  K  465,  472. 

WRONGFUL  INJUNCTION. 

See  Injunction,  |  261. 

WRONGS. 

See  Torts. 


X-RAY. 

Jadiciai  notice  of  coriectness  of  X-ray  photo- 
graphs, see  Evidence,  {  9. 

YEAR. 

Agreements  not   to    be   performed   within   one 

year,  see  Frauds,  Statute  of,  §{  44,  50. 
Estates  for  years,  see  Landlord  and  Tenant. 
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